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For later Cases; Developments, and Changes in the Law see Annual Annotations; 
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Editor-in-Chief of the Cyclopedia of Law and Procedure 
AND 
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The law is progressive and expansive, adapting itself 
to the new relations and interests which are constantly 
springing up in the progress of society. But this prog- 
tess must be by analogy to what is already settled. 

GREENE, C. J.,in 1 R. I. 356. 
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CORPUS JURIS 


VOLUME FORTY-THREE 


MUNICIPAL CORPORATIONS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 64] 


ANALYSIS 


I. DEFINITION, HISTORY, NATURE, AND STATUS [sub-analysis p 1] 
II. CREATION, ALTERATION, INCIDENTS, EXISTENCE, AND DISSOLUTION [sub-analysis p 2] 
Ill. POWERS AND FUNCTIONS GENERALLY [sub-analysis p 5] 
IV. POLICE POWERS GENERALLY [sub-analysis p 6] 
V. EXERCISE OF POWERS GENERALLY [sub-analysis p 6] 
VI. LEGISLATIVE CONTROL AND SUPERVISION [sub-analysis p 8] 
VII. JUDICIAL SUPERVISION OF POWERS GENERALLY; DETERMINATION OF REASON- 
ABLENESS OF ACTION [sub-analysis p 8] 
VIII. PARTICULAR POWERS AND REGULATIONS ENUMERATED AND CONSIDERED [sub- 
analysis p 9] 
IX. VIOLATION AND ENFORCEMENT OF ORDINANCES AND REGULATIONS [sub-analysis 
p 14] 
X. GOVERNING BODIES AND THEIR PROCEEDINGS [sub-analysis p 16] 
XI. ORDINANCES, RESOLUTIONS, AND BY-LAWS [sub-analysis p 18] © 
XII. OFFICERS, AGENTS, EMPLOYEES, AND MUNICIPAL DEPARTMENTS [sub-analysis p 21} 
XIII. TORTS [sub-analysis p 35] 
XIV. PROPERTY [sub-analysis p 43-63] 
XV. CONTRACTS [see 44 C. J.] 
XVI. MUNICIPAL EXPENSES AND CHARGES, AND STATUTORY LIABILITIES [see 44 C. J.] 
XVII. PUBLIC IMPROVEMENTS [see 44 C. J.] / 
XVIII. USE AND REGULATION OF PUBLIC PLACES, PROPERTY, AND WORKS [see 44 C. J.] 
XIX. FISCAL MANAGEMENT, PUBLIC DEBT, SECURITIES, AND TAXATION [see 44 C, J.} 
XX. CLAIMS AGAINST MUNICIPALITY [see 44 C. J.] 
XXI. ACTIONS [see 44 C. J.] 
XXII. CRIMINAL RESPONSIBILITY [see 44 C. J.] 


SUB-ANALYSIS 


I. DEFINITION, HISTORY, NATURE, AND STATUS [§§ 1-14) p 65 
A. Definitions [§ 1] p 65 
B. History and Origin [§ 2] p 67 
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For later cases, developments and changes in the law Sec cumulative Annotations, same titlo, pago and note numver, 
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C. Nature and Status [§§ 3-8] p 68 
1. In General [§ 3] p 68 
2. Dual Nature [§§ 4-6] p 69 
a. In General [§ 4] p 69 
b. Governmental Aspect [§ 5] p 69 
c. Municipal Aspect [§ 6] p 70 
3. As Person or Citizen [§ 7] p 71 
4. Territory and Population [§ 8] p 71 
D. Distinguished from Other Bodies [§§ 9-13] p 72 
1. In General [§ 9] p 72 
2. Distinguished from the State [§ 10] p 72 
3. Municipal and Quasi-Municipal Character of Public Corporations [§§ 11-13] p 72 
a. In General [§ 11] p 72 
b. Local Subdivisions; Quasi Corporations [$$ 12-13] p 73 
(1) In General [§ 12] p 73 
_* (2) Particular Distinguishing Features [§ 13] p 75 
BE. Classification [§ 14] p 76 


II. CREATION, ALTERATION, INCIDENTS, EXISTENCE, AND DISSOLUTION [§§ 15-172] p 76 . 
A. Creation, Existence, and Incidents [§§ 15-60] p 76 
1. Power To Create [§§ 15-17] p 76 
a. In General [§ 15] p 76 ; 
b. Power of Particular Bodies, Officers, or Persons [§§ 16-17] p 77 
(1) In England and Canada [§ 16] p 77 
(2) In United States [§ 17] p 77 
2. General Requisites of Incorporation and Existence {§§ 18-25] p 79 
a. In General [§ 18] p 79 
b. Population [§ 19] p 80 
c. Territory [§§ 20-23] p 80 
(1) In General [§ 20] p 80 
(2) Compact or Contiguous Territory [§ 21] p 81 
(3) Urban or Rural Territory [§ 22] p 81 
(4) Lerritory Previously Incorporated [§ 23] p 83 
d. Charter [§ 24] p 84 
e. Consent of Inhabitants [§ 25] p 84 
3. Mode of Creation [§§ 26-48] p 84 
a. In General [§ 26] p 84 
b. Home Rule or Freeholders’ Charter [§ 27] p 85 
c. Special Act or Charter [§§ 28-31] p 85 
(1) In General [§ 28] p 85 
(2) Enactment and Contents [§ 29] p 85 
(3) Construction and Effect [§ 30] p 86 
(4) Acceptance or Consent; Completion of Incorporation [§ 31] p 87 
d. General Law and Proceedings Thereunder [\§ 32-48] p 87 
(1) In General [§ 32] p 87 : 
(2) Proceedings [§§ 33-48] p 88 
(a) In General [§ 33] p 88 
(b) Petition [§§ 34-35] p 89 
aa. In General [§ 34] p 89 
bb. Number, Qualifications, and Withdrawal of Petitioners [§ 35] p 91 
(c) Remonstrance or Objection [§ 36] p 92 
) Notice [§ 37] p 92 
(e) Survey, Map, and Census [§ 38] p 93 
) Consent of Majority of Voters or Inhabitants [§§ 39-41] p 93 
aa. In General [§ 39] p 93 
bb. Election [§ 40] p 93 
ce. Framing and Adoption of Charter [§ 41] p 94 
) Hearing and Determination [§ 42] p 94 
) Order, Decree, or Proclamation of Incorporation [§ 43] p 95 
) Costs [§ 44] p 96 
) Record [§ 45] p 96 
) Review [§ 46] p 96 
(1) Election of Officers [§ 47] p 97 
(m) Prohibition and Injunction [§ 48] p 97 
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4. Defective Corporations [§§ 49-51] p 98 
a. In General [§ 49] p 98 
b. De Facto Corporations [§ 50] p 98 
c. Curative Acts [§ 51] p 99 
. Attacking Validity of Corporation [§§ 52-53] p 99 
a. In General [§ 52] p 99 
b. Time To Sue, Laches, and Estoppel [§ 53] p 100 
. Effect of Incorporation [§ 54] p 101 . 
7. Incidents of Corporate Existence [§§ 55-58] p 102 
a. In General [§ 55] p 102 
b. Name [§ 56] p 102 
¢. Classification [§§ 57-58] p 103 
(1) In General [§ 57] p 103 
(2) Transfer from One Class to Another [§ 58] p 104 
8. Evidence of Incorporation [§§ 59-60] p 105 
a. In General [§ 59] p 105 
b. Presumptions, Implication, or Prescription [§ 60] p 105 
B. Territorial Extent and Change or Subdivision Thereof {§§ 61-134] p 106 
1. Establishment and Determination of Boundaries [$$ 61-63] p 106 
a. In General [§ 61] p 106 
b. Boundaries on or Including Waters [§ 62] p 107 
ce. Usage or Acquiescence [§ 63] p 108 
2. Alteration [§§ 64-130] p 109 
a. Power to Make, Grounds for, and Objections to [§§ 64-80] p 109 
(1) In General [§ 64] p 109 
(2) Annexation [§$ 65-75] p 110 
(a) General Power [§§ 65-66] p 110 
aa. Of Legislature [§ 65] p 110 
bb. Of Other Bodies or Persons [§ 66] p 111 
(b) Propriety or Conditions [§ 67] p 112 
(c) Annexation for Special Purposes [§ 68] p 114 
(d) Territory Which May Be Annexed [$$ 69-75] p 114 
aa. In General [§ 69] p 114 
bb. Nature and Extent [§§ 70-71] p 115 
(aa) In General [§ 70] p 115 
(bb) Platted and Unplatted Lands [§ 71] p 116 
ce. Location [§§ 72-75] p 116 
(aa) With Reference to Annexing Municipality [§§ 72-73] p 116 
aaa. Territory:in but Not Part of City [§ 72] p 116 
bbb. Adjacent or Contiguous Territory {§ 73] p 116 
(bb) With Reference to Other Political Subdivisions [§§ 74-75] 
pelts 
aaa. County, Township, or School District [§ 74] p 117 
bbb. Another Municipality [§ 75] p 118 
(3) Consolidation [§ 76] p 118 
(4) Detachment of Territory [§§ 77-79] p 119 
(a) In General [§ 77] p 119 
(b) Conditions or Propriety [§ 78] p 120 
(c) Estoppel of Petitioner [§ 79] p 122 
(5) Division [§ 80] p 122 
b. Mode of; Proceedings T 6g 81-104] p 122 
(1) In General [§ 81] p 122 
(2) Compliance with Statutes Generally [§ 82] p 123 
(3) Time for Instituting Proceedings; Pendency of Other Proceedings [§ 83] p 124 
(4) Ordinances, Resolutions, or By-Laws [§ 84] p 124 | 
(5) Applicants and Parties [§ 85] p 125 
(6) Notice and Appearance [§ 86] p 127 
(7) Petition [§§ 87-90] p 128 
(a) In General [§ 87] p 128 
(b) Allegation of Reasons or Conditions [§ 88] p 129 
(c) Verification [§ 89] p 129 
(d) Amendment [§ 90] p 129 
(8) Objections or Remonstrances [§ 91] p 129 
(9) Submission to Vote of Inhabitants [§§ 92-95] p 129 
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(a) In General [§ 92] p 129 
(b) Submission to, and Action by, One or More Bodies of Voters [§ 93] p 130 
(ce) Requisites and Sufficiency of Election [§ 94] p 1380 
(d) Contest of Election [§ 95] p 131 
(10) Issues and Proof [§ 96] p 132 
(11) Evidence [§ 97] p 182 
(12) Prial or Hearing [§ 98] p 132 
(13) Order, Decree, or Proclamation [§ 99] p 133 
(14) Record [§.100] p 133 
(15) Review [§§ 101-104] p 134 
(a) In General [§ 101] p 134 
(b) Scope of Review; Disposition of Cause [§§ 102-103] p 135 
aa. In General [§ 102] p 135 
bb. Trial De Novo [§ 103] p 135 
(c) Costs [§ 104] p 135 
ce. Curative Statutes [§ 105] p 135 
d. Prevention of or Attack upon [§§ 106-110] p 135 
(1) Direct Proceeding by State [§ 106] p 135 
(2) Equitable Action by Property Owners or Annexed Municipality [§ 107] p 136 
(3) Statutory Proceeding [§ 108] p 136 
(4) Collateral Attack [§ 109] p 137 
(5) Estoppel [§ 110] p 138 
e. Operation and Effect [§§ 111-130] p 139 
(1) In General [§ 111] p 139 
(2) Annexation and Consolidation [§§ 112-126] p 139 
(a) In General [§§ 112-114] p 139 .« 
aa. Annexation Generally [§ 112] p 139 
bb. Annexation of Entire Territory of Another Municipal or Public Cor- 
poration [§ 113] p 140 
ce. Consolidation [§ 114] p 140 
b) Extent of Territory Added by Special Act [§ 115] p 140 
c) Time of Taking Effect [§ 116] p 140 
“i Laws and Ordinances [§ 117] p 141 
e 
f) 


—— 


Officers and Employees [§ 118] p 141 
Courts and Pending Causes [§ 119] p 141 
) Streets and Public Ways [§ 120] p 142 
) Property and Assets [§ 121] p 142 
) Contracts and Indebtedness [§§ 122-125] p 143 - 
aa. Of Annexing Corporation [§ 122] p 143 
bb. Of Annexed or Consolidated aac or Corporation [§§ 123-125] 
p 143 
(aa) In General [§ 123] p 143 
(bb) Contracts Relative to Tee of Streets [§ 124] p 145 
(ec) Bonds [§ 125] p 145 
(j) Taxes and Assessments [§ 126] p 146 
(3) Detachment and Division [§§ 127-130] p 147 
(a) In General [§ 127] p 147° 
(b) Property, Rights, and Privileges [§ 128] p 148 
(ce) Contracts and Indebtedness [§ 129] p 148 
~(d) Laxes and Assessments [§ 130] p 149 
3. Wards, Precincts, and Other Subdivisions [§§ 131 -132] p 149 
a. In General [4 131] p 149 
b. Proceedings To Establish or Change [§ 132] p 151 
4. Plans, Plats, and Surveys [§§ 133-134] p 152 
a. In General [§ 133] p 152 
b. Vacation [§ 134] p 153 
C. New or Amended Charter [66 135-163] p 154 
1. In General [§ 135] p 154 
2. Power to Enact or Adopt [§§ 136-140] p 155 
a. State [§ 136] p 155 
b. Legislature [§ N37] Deloo 
¢. Municipality [§§ 138-139] p 156 
(1) In General [§ 138] p 156 
(2) Acceptance of Statutory Provisions [§ 139] p 158 
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d. Court [§ 140] p 159 
3. Mode of Amending Charter or Adopting New One [§§ 141-149] p 159 
a. In General [§ 141] p 159 
b. Adoption of Constitutional Provision [§ 142] p 159 
¢. Legislative Action [§ 143] p 159 
d. Action by Municipal Authorities or Voters [§§ 144-148] p 159 
* (1) In General [§ 144] p 159 
(2) Petition by Voters and Action by Municipal Authorities [§ 145] p 160 
(3) Title and Enacting Clause of Amendment [§ 146] p 162 
(4) Election [§ 147] p 162 
(5) Attack upon, or Contest of, Proceedings [§ 148] p 165 
e. Approval by Governor [§ 149] p 165 
4. Bffect [§§ 150-161] p 165 
a. Of Amendment or New Charter [§§ 150-160] p 165 
(1) In General [§ 150] p 165 
(2) On Municipal Identity Generally [§ 151] p 165 
(3) As to Particular Matters [§§ 152-160] p 166 
(a) Prior Charter [§ 152] p 166 
(b) General Laws [§ 153] p 167 
) Ordinances [§ 154] p 167 
(d) Pending Suits [§ 155] p 168 
(e) Territorial Limits [§ 156] p 168 
(f) Property and Liabilities [§ 157] p 168 
(g) Taxes and Assessments [§ 158] p 169 
(h) Duties [§ 159] p 169 
(i) Officers and Employees [§ 160] p 169 
b. Of Invalidity of Reorganization [§ 161] p 170 
5. Repeal of Amendment [§ 162] p 170 
6. Evidence [§ 163] p 171 
D. Dissolution [§§ 164-172} p 171 
1. In General [§ 164] p 171 
2. By Repeal of Charter [§§ 165-166] p 172 
a. Power To Repeal [§ 165] p 172 
b. Mode of Repeal [§ 166] p 172 
3. By Municipal Action or Nonaction [§ 167] p 173 
4. By Judicial Proceedings [§ 168] p 174 
5. Operation and Effect [§§ 169-172] p 174 
a. In General [§ 169] p 174 
b. As to Property and Liabilities [§§ 170-171] p 175 
(1) Property Generally [§ 170] p 175 
(2) Liabilities and Enforcement against Property [§ 171] p 175 
e. As to Taxes [§ 172] p 175 


III. POWERS AND FUNCTIONS GENERALLY [§)§ 173-199] p 176 
A. In General [§ 173] p 176 
B. Source [§§ 174-176] p 176 
1. In General [§ 174] p 176 
2. Home Rule Provisions [§§ 175-176] p 176 
a. In General [§ 175] p 176 
b. Limitations [§ 176] p 178 
C. Nature [§§ 177-183] p 179 
1. In General [§ 177] p 179 
2. As Governmental or Municipal [§§ 178-180] p 179 
a. In General [§ 173] p 179 
b. Governmental [§ 179] p 182 
e. Municipal [§ 180] p 183 
3. As Discretionary or Mandatory [§ 181] p 184 
4. As Legislative, Executive, or Judicial [§ 182] p 185 
5. As General or Particular [§ 183] p 185 
D. Relation to County [§ 184] p 186 
E. Scope [§§ 185-190] p 186 
1. In General [§ 185] p 186 
2. Charter [§ 186] p 188 
3. Inherent, Express, or Implied [§§ 187-190] p 189 


For later cas¢s, developments and changes in the law see cumulative Annotations, same title, page and note number, 


6 


For later cases, developments and changes in the law see cumulative Annotations, same title 


{43 C.J} MUNICIPAL CORPORATIONS 


a. In General [§ 187] p 189 
b. Inherent [§ 188] p 191 
c. Express [§ 189] p 192 
d. Implied [§ 190] p 193 
F. Construction [§§ 191-198] p 194 
1. In General [§ 191] p 194 
2. Rule as to Strict Construction [§§ 192-193] p 195 e 
a. In General [§ 192] p 195 
b. When Strict Construction Not Required [§ 193] p 197 
. Specific and General Grants [§ 194] p 197 
. Limitation of General Terms by Preceding Special Terms [§ 195] p 199 
. Construction as a Whole; Meaning of Words [§ 196] p 199 
. Construction with Reference to Other Laws; Amendments Repealing Statutes £4 197] P 199 
. Home Rule Provisions [§ 198] p 199 
G. Proof of Authority; Notice of Limitation [§ 199] p 200 
IV. POLICE POWERS GENERALLY [§§ 200-211] p 203 
A. In General [§ 200] p 203 
B. Nature and Status [§ 201] p 203 
C. Scope [§§ 202-210] p.203 
1. In General [§ 202] p 203 
2. State and Municipal Police Powers [§ 203] p 204 
3. As Inherent, Express, or Implied [§ 204] p 205 
4. Public Health, Morals, Order, Peace, Safety and Welfare; Protection of Property [§§ 205- 
210] p 206 
. In Be [§ 205] p 206 
. Public Safety and General Welfare [§ 206]. p 207 
Public Health [§ 207] p 207 
Public Peace and Order [§ 208] p 209 
Public Morals [§ 209] p 210 
Protection of Property [§ 210] p 210 
D. Construction [§ 211] p 210 


V. EXERCISE OF POWERS GENERALLY [§§ 212-287] p 211 
A. In General [§ 212] p 211 
B. Surrender of Powers [§ 213] p 211 
C. Conditions Precedent [§§ 214-215] p 212 
1. In General [§ 214] p 212 
2. Prerequisite Notice To Corporate Action [§ 215] p 212 
D. Extent and Limits [§§ 216-232] p 213 
1. In General [§ 216] p 213 
2. State and Municipal Exercise of Power [§§ 217-225] p 214 
a. In General [§ 217] p 214 
b. Where State Has Acted [§§ 218-221] p 214 
(1) In General [§ 218] p 214 
(2) Conflicting Regulations and Statutes [§§ 219-220] p 215 
(a) In General [§ 219] p 215 
(b) What Constitutes Conflict [§ 220] p 218 
(3) Suspension of General Laws [§ 221] p D90 
ce, Regulations under Home Rule Provisions [§ 222] p 221 
d. Crime [§§ 223-225] p 222 
' (1) Im General [§ 223] p 222 
(2) Delegation of Power [§ 224] p 224 
(3) Identity of Offenses [§ 225] p 225 : 
- Constitutional Limitations [§§ 226-227] p 225 
a. In General [§ 226] p 225 
b. Police Powers [§ 227] p 226 
- Object of Regulation [§ 228] p 227 
. Reasonableness of Regulations [§ 229] p 228 
- Invasion of Private Rights [§ 230] p 930 
. Discrimination [§ 231] p 232 
. Acts in Emergency [§ 232] p 235 
HK. Where Exercised; Territorial Limitations [§§ 233-234] p 235 
1. In General [6 233.) p 235 
2. Police Powers [§ 234] p 236 
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-F. By Whom Ezercised [§§ 235-245] p 236 
1. In General [§ 235] p 236 
2. Governing Bodies; Common Council [§ 236] p 237 
3. Delegation of Power [§§ 237-244] p 239 
; a. In General [§ 237] p 239 
b. Discretionary, Police, and Legislative Powers [§§ 238-239] p 240 
(1) In General [§ 238] p 240 
(2) Limitations of Rule [§ 239] p 241 
ce. Mimisterial Acts [§ 240] p 242 
d. Power To License and Permit [§§ 241-243] p 242 
(1) In General [§ 241] p 242 
(2) Limitations of Rule [§ 242] p 243 
(3) Duration of License; Revocation [§ 243] p 244 
e. Miscellaneous Powers [§ 244] p 245 
4. Consent of Other Property Owners [§ 245] p 245 
G. Against Whom Exercised [§§ 246-247] p 247 
1. In General [§ 246] p 247 
2. The State and Other State Agencies [§ 247] p 247 
H. Method of Exercise; Procedure [§§ 248-287] p 248 
1. In General [§ 248] p 248 
2. Method as Mandatory or Discretionary [§§ 249-24914] p 248 
a. In General [§ 249] p 248 
b. By Ordinance, By-Law, or Resolution [§ 24914] p 250 
. Prohibition or Regulation [§ 250] p 252 
. Necessity of Regulation [§§ 251-252] p 253 
a. In General [§ 251] p 253 
b. Prescribing Punishment or Penalty [§ 252] p 253 
5. Sufficiency of Regulation [§§ 253-255] p 254 
a. In General [§ 253] p 254 
b. Definiteness and Certainty [§§ 254-255] p 254 
(1) In General [§ 254] p 254 
(2) Prescribing Punishment or Penalty [§ 255] p 255 
. Initiative and Referendum [§ 256] p 256 
. Investigations by Governing Bodies [§ 257] p 256 
. Permits [§§ 258-270] p 256 
a. In General [§ 258] p 256 
b. Right To Permit; Compliance with Conditions [§ 259] p 258 
c. Boards and Officers [§§ 260-262] p 258 
(1) In General [§ 260] p 258 
(2) Powers and Duties [§§ 261-262] p 258 
(a) In General [§ 261] p 258 
(b) Discretion in Granting or Refusing [§ 262] p 258 
d. Proceedings Tio Procure Permit [§ 263] p 259 
e. Form, Requisites, and Delivery of Permits [§ 264] p 259 
f. Finality of Decision; Appeal [§ 265] p 259 
g. Operation and Effect; Duration and Revocation [§§ 266-268] p 260 
(1) In General [§ 266] p 260 
(2) Time for Exercise of Privilege [§ 267] p 260 
(3) Privilege or Acts Covered [§ 268] p 260 
h. Transfer of Rights [§ 269] p 260 
i. Renewals [§ 270] p 261 
9. Seizure and Forfeiture of Property [§ 271] p 261 
10. Destruction of, or Injury to, Property [§ 272] p 261 
11. Punishment [§§ 273-284] p 263 
a. In General [§ 273] p 263 
b, As Conflicting with Constitutional and Statutory Provisions and Charters [§ 274] 
263 
¢. Penal Enforcement of Proprietary Rights [§ 275] p 264 
d. Reasonableness [§ 276] p 264 
e. Particular Punishments [§§ 277-284] p 265 
> (1) As Misdemeanors [§ 277] p 265 
(2) Fine or Pecuniary Penalty [§ 278] p 265 
(3) Imprisonment [§§ 279-281] p 266 
(a) In General [§ 279] p 266 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


He oO 


lo oh er) 


8 [43 C.J.] MUNICIPAL CORPORATIONS 


(b) For Nonpayment of Fine [§ 280] p 266 
(c) With Sentence To Labor [§ 281] p 267 
(4) Fine or Imprisonment [§ 282] p 267 
(5) Fine and Imprisonment [§ 283] p 267 
(6) Corporal Punishment [§ 284] p 267 
12. Creation or Enlargement of Civil Liability [§ 285] p 267 
13. Effect of Exercise of Power [§§ 286-287] p 268 
a. In General [§ 286] p 268 
b. Exhaustion of Power; Binding Succeeding Council . 287] p 269 


VI. LEGISLATIVE CONTROL AND SUPERVISION [§§ 288-310] p 269 
A. In General [§ 288] p 269 
B. Doctrine of Local Self-Government [§§ 289-292] p 271 
1. In General [§ 289] p 271 
2. Distinction between Governmental and Purely Municipal Powers [§§ 290-292] p 272 
a. In General [§ 290] p 272 
b. Governmental Aspect [§ 291] p 273 
ce. Municipal Aspect [§ 292] p 274 
. Constitutional Limitations [§§ 293-294] p 274 
1. In General [§ 293] p 274 
2. Home Rule Provisions [§ 294] p 275 
. Organization of Local Government [§ 295] p 276 
. Offices and Officers [§ 296] p 277 
. Contracts [§ 297] p 277 
. Public Property and Municipal Property [§§ 298-300] p 277 
1. In General [§ 298] p 277 : : 
2. Public Property [§ 299] p 277 
3. Municipal Property [§ 300] p 278 
. Imposition of Liabilities in General [§ 301] p 279 
Public or Local Improvements [§§ 302-303] p 281 
1. Of Public Concern [§ 302] p 281 
2. Of Local or Private Concern [§ 303] p 284 
. Granis of Franchises or Privileges [§ 304] p 285 
. Municipal Debt, Securities, and Funds [§ 305] p 287 
. Municipal Taxes, and Other Revenue [§ 306] p 288 
. Consent of Local Authorities or Voters [§ 307] p 290 
. Confirmation or Ratification of Municipal Acts [§ 308] p 292 
. Operation and Effect of Legislative Acts [§§ 309-310] p 293 
1. In General [§ 309] p 293 
2. Conflict with Charter or Act of Incorporation [§ 310] p 294 


VII. JUDICIAL SUPERVISION OF POWERS GENERALLY; DETERMINATION OF REASON- 
ABLENESS OF ACTION [§§ 311-326] p 296 
A. In General [§ 311] p 296 
B. Motives for Enactment or Other Municipal Action [§§ 312-313] p 297 
1. In General [§ 312] p 297 
2. Fraud or Corruption [§ 313] p 298 
C. Wisdom or Propriety of Enactment {§ 314] p 299 
D. Reasonableness [§§ 315-319] p 300 
1. Power To Determine [§§ 315-318] p 300 
a. In General [§ 315] p 300 
b. Acts under Hxupress Power [§ 316] p 303 
c. Acts under Discretionary Power [§ 317] p 304 
d. Acts under Police Power [§ 318] p 307 
2. Matters Considered; Scope of Inquiry [§ 319] p 308 
HK. Ultra Vires and Unconstitutional Acts [§ 320] p 309 
F. Procedure [§§ 321-326] p 310 
1. In General [§ 321] p 310 
2. Pleading [§ 322] p 310 
3. Evidence [§§ 323-325] p 310 
a. Presumptions and Burden of Proof [§ 323] p 310 
b. Admissibility [§ 324] p 312 
ce. Sufficiency [§ 325] p 312 
4. As a Question of Law or of Fact [§ 326] p 312 
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a VIil. Beiter POWERS AND REGULATIONS ENUMERATED AND CONSIDERED [§) 327- 


A. In General [§ 327] p 313 
B. Enumeration [§§ 328-601] p 313 
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. Adulteration [§ 328] p 318 
. Adultery and Fornication |§ 329] p 313 
. Aérial Navigation [§. 330] p 313 
. Amusements and Recreations Generally [§ 331] p 313 
. Animals [§§ 332-340] p 314 
a. In General [§ 332] p 314 
b. Keeping and Use [§ 333] p 314 
¢. Animals Running at Large [§§ 334-335] p 316 
(1) In General [§ 334] p 316 
(2) Impounding [§ 335] p 316 
d. Dead Animals [§ 336] p 318 
e. Diseased Animals [§ 337] p 319 
f. Cruelty to Animals [§ 338] p 319 
g. Dogs [§ 339] p 319 
h, Slaughtering Animals and Slaughterhouses [§ 340] p 319 
. Architects [§ 341] p 320 


. Ashes [§ 342] p 320 


. Assault and Battery [§- 343] p 321 

. Attorneys [§ 344] p 321 

. Auctioneers [§ 345] p 321 

. Bakers and Bakeries [§ 346] p 321 
Barbers and Barber Shops [§ 347] p 322 


12%. Baseball [§ 34742] p 322 


13. 
14. 
15. 
16. 
ie 
18. 
118). 
20. 
21. 


Billboards, Signs, and Other Structures or Devices for Advertising Purpose [§ 348] p 322 
Blasting [§ 349] p 325 
Bookmaking and Pool Selling [§ 350] p 325 
Breach of the Peace [§ 351] p 326 
Brickyards and Brick Making [§ 352] p 326 
Bridges [§ 353] p 326 
Brokers [§ 354] p 326 
Bucket Shops [§ 355] p 326 
Building and Zoning Regulations [§§ 356-406] p 326 
a. In General [§ 356] p 326 
b. Building [§§ 357-360] p 326 
(1) In General [§ 357] p 326 : 
(2) Retroactiveness; Existing Buildings or Structures [§§ 358-359] p 328 
(a) In General [§ 358] p 328 
(b) Repair and Rebuilding [§ 359] p 329 
(3) Construction and Violation of Regulations [§ 360] p 330 
¢. Zoning [§§ 361-372] p 333 
(1) Definition, Nature, and History [§ 361] p 333 
(2) Source and Delegation of Power to Municipal Corporations [§ 362] p 333 
(3) Existence and Limits of Power [§§ 363-369] p 334 
(a) Introductory [§ 363] p 334 
(b) In General [§ 364] p 334 | 
(c) Limits on Exercise [§§ 365-367] p 336 
aa. In General [§ 365] p 336 
bb. Matters Considered [§§ 366-367] p 336 
(aa) In General [§ 366] p 336 
(bb) Aisthetic Considerations [§ 367] p 338 
(d) Particular Powers [§§ 368-369] p 338 
aa. Architectural and Structural Designs [§ 368] p 338 
bb. Use [§ 369] p 340 
(4) Operation; Construction [§ 370] p 344 
(5) Modification of Regulations [§ 371] p 344 
(6) Organization of Zoning Districts [§ 372] p 345 
d. Permits [§§ 373-384] p 345 
(1) In General [§ 373] p 345 
(2) Who May Apply [§ 374] p 347 
(3) Proceedings to Procure [§§ 375-377] p 347 
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(a) In General [§ 375] p 347 
(b) Applications; Plans and Specifications [§ 376] p 347 
(ce) Notice and Hearing [§ 377] p 348 
(4) Form, Requisites, and Delivery of Permit [§ 378] p 348 
(5) Finality of Decisions; Appeal [§ 379] p 348 
(6) Operation and Effect; Duration and Revocation [$$ 380-382] p 349 
(a) In General [§ 380] p 349 
(b) Lime for Exercise of Privilege [§ 381] p 350 
(c) Privilege or Acts Covered [§ 382] p 350 
(7) Transfer of Right [§ 383] p 350 
(8) Modification [§ 384] p 350 
e. Building Departments and Officials Generally [§§ 385-392] p 350 
(1) Creation, Abolition, and Nature [§ 385] p 350 
(2) Selection [§ 386] p 351 
(3) Eligibility and Qualifications [§ 387] p 351 
(4) Term and Tenure of Office [§§ 388-389] p 351 
(a) In General [§ 388] p 351 
(b) Removal; Suspension [§ 389] p 351 
(5) Compensation [§ 390]*p 352 
(6) Powers, Duties, and Liabilities [§ 391] p 352 
(7) Expenses of Building Department [§ 392] p 353 
f. Boards of Appeal and Adjustment [§§ 393-406] p 353 
(1) In General [§ 393] p 353 
(2) Creation and Abolition [§ 394] p 353 
(3) Nature [§ 395] p 353 
(4) Powers and Duties [§ 396] p 353 
(5) Procedure [§§ 397-406] p 355 
(a) In General [§ 397] p 355 
(b) Time for Appeal [§ 398] p 355 
(ce) Notice [§ 399] p 355 
(d) Hearing [§§ 400-403] p 355 
aa. In General [§ 400] p 355 
bb. Scope of Review [§ 401] p 355 
ce. Determination [§§ 402-403} p 355 
(aa) In General [§ 402] p 355 
(bb) Form [§ 403] p 356 
(e) Record [§ 404] p 356 
(f) Rehearing [§ 405] p 356 
(g) Review by Courts [§ 406] p 356 
22. Businesses and Occupations [§§ 407-411] p 357 
a. In General [§ 407] p 357 
b. Extent and Limits [§§ 408-411] p 359 
(1) In General [§ 408] p 359 
(2) Opening and Closing Hours [§ 409] p 360 
(3) Prohibition or Regulation; Lawfulness or Unlawfulness [§ 410] p 360 
(4) Permits [§ 411] p 361 
23. Butchers [§ 412] p 362 
24. Carpet Cleaning |§ 413] p 362 
25. Cemeteries [§ 414] p 362 
26. Census [§ 415] p 362 
27. Contracts [§ 416-417] p 362 
28. Courts [§ 418] p 362 
29. Crops [§ 419] p 362 
30. Curfew [§ 420] p 362 
31. Dairies [§ 421] p 363 
32. Dancing; Public Dances and Dance Halls [§ 422] p 363 
33. Detectives [§ 423] p 364 
34, Disorderly Conduct [§ 424] p 364 
35. Disorderly Houses [§ 425] p 364 
36. Distribution of Pamphlets and Circulars [§ 426] p 365 
37. Drains [§ 427] p 365 
38. Druggists [§ 428] p 366 
39. Drunkards [§ 429] p 366 
40. Dry Cleaning [§ 480] p 366 
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41. Electricity [§ 431] p 366 
42. Elevators [§ 432] p 366 
43. Employment Agencies [§ 433] p 366 
44. Explosives [§ 434] p 367 
45. False Pretense [§ 435] p 367 
46. Federal Matters [§ 436] p 367 
47. Fences [§ 437] p 368 
48. Ferries [§ 438] p 368 
49. Fire Regulations [§§ 439-443] p 368 
a. In General [§ 439] p 368 
b. Fire Limits [{§§ 440-441] p 369 
(1) In General [§ 440] p 369 
(2) Removal of Structure into or within Fire Limits [§ 441] p 370 
c. Permits; Authority of Officials [§ 442| p 370 
d. Miscellaneous Regulations [§ 443] p 371 
50. Fiscal Management, Debts, and Securities [§ 444] p 371 
51. Food and Drinks [§§ 445-448] p 371 
a. In General [§ 445] p 37h 
b. Sanitary Regulations Generally [§ 446] p 371 
c. Time and Place of Sale {§ 447| p 372 
d. Soft or Nonintoxicating Drinks |§ 448] p 372 
52. Franchises and Privileges Generally [§ 449| p 373 
53. Fraud; Financial Loss [§§ 450-451] p 373 
a. In General [§ 450] p 373 
b. Fraud in Sale of Food and Other Necessary Commodities [§ 451] p 374 
54. Fuel; Coal and Wood [§§ 452-453] p 375 
a. Private Enterprise [§ 452] p 375 
b. Municipal Enterprise [§ 453| p 375 
55. Game [§ 454] p 375 
56. Gaming or Gambling [§ 455] p 375 
57. Garages [§ 456] p 377 
58. Garbage, Refuse, Filth; Removal and Disposition of [§ 457] p 377 
59. Gas [§ 458] p 379 
60. Gasoline Filling and Service Stations [§ 459] p 380 
61. Gift Enterprises [§ 460] p 380 
62. Hackmen and Hotel Runners at Depots [§ 461] p 380 
63. Harbors; Navigation [§ 462] p 381 
64. Hawkers and Peddlers [§ 463] p 381 
65. Health [§§ 464-481] p 381 
a. In General [§ 464] p 381 
b. Health Departments and Other Health Offices [§§ 465-481] p 381 
(1) Creation [§ 465] p 381 
(2) Abolition [§ 466] p 382 
(3) Nature [§ 467] p 382 
(4) Selection [§ 468] p 383. 
(5) Elegibility and Qualifications [§ 469] p 
(6) Term-and Tenure of Office [8% soa) af 383 
(a) In General [§ 470] p 383 
(b) Vacancy [§ 471] p 383 
(c) Resignation [§ 472] p 383 
(d) Removal; Suspension [§ 473] p 383 
7) Compensation [§ 474] p 384 
8) Civil Service [§ 475] p 385 
9) Powers and Duties [§§ 476-480] p 385 
(a) In General [§ 476] p 385 
(b) Limitation |§ 477] p 386 
(c) Power To Contract [§ 478] p 386 
(d) Extraterritorial Acts [§ 479] p 387 
(e) Delegation of Power [§ 480] p 387 
(10) Proceedings, Orders, and Other Decisions [§ 481] p 387 
66. Hospitals and Sanatoriums [§ 482] p 387 . 
67. Hours of Labor [§ 483] p 388 
68. Ice and Ice Plants [§ 484] p 388 
.69. Improvements [§ 485] p 388 
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70. Infants [§ 486] p 389 
71. Innkeepers [§ 487] p 389 
72. Interment of the Dead; Transportation of Dead Bodies [$ 488] p 389 
73. Interstate Commerce § 489] p 389 
74. Intoxicating Liquors [§. 490] p 389 
75. Junk Dealers and Junk Storage [§ 491] p 389 
76. Laundries [§ 492] p 390 
77. Lewdness [§ 493] p 390 
78. Life Guards |§ 494] p 390 
79. Livery Stables [§ 495] p 391 
80. Loitering [§ 496] p 391 
81. Lotteries [§ 497] p 391 
82. Lumberyards [§ 498] p 391 
83. Manure [§ 499] p 391 
84. Markets and Market Places [§§ 500-512] p 391 
a. In General [§ 500] p 391 
b. Delegation of Power [§ 501] p 393 
ce. Location; Abandonment and Removal [§§ 502-503] p 393 
(1) In General [§ 502] p 393 
(2) On Streets [§ 503] p 393 
Acquisition of Property; Rights Therein and Use Thereof [§ 504] p 394 
Leases and Sales; Stalls and Privileges |§ 505] p 394 
Permits and Licenses [§ 506] p -395 
Particular Regulations [§§ 507-511] p 396 
(1) In General [§ 507] p 396 
(2) Sales Outside Markets [§ 508] p 397°*- 
(3) Forestalling and Regrading [§ 509] p 399 
(4) Farm Products [§ 510] p 399 
(5) Inspection [§ 511] p 399 
h. Boards and Officers [§ 512] p 399 
85. Miscegenation [§ 513] p 399 
86. Motor Vehicles [§ 514] p 399 
87. Municipal Hapenses [§ 515] p 399 
88. Newspapers [§§ 516-517] p 399 
a. In General [§ 516] p 399 
b. Prohibition [§ 517] p 400 
89. Nuisances [§§ 518-532] p 400 
a. Licensing [§ 518] p 400 
b. Abatement and Suppression [§§ 519-532] p 401 
(1) In General [§ 519] p 401 
(2) Haxercise of Power [§§ 520-531] p 402 
(a) In General [§ 520] p 402 
(b) Necessity of Ordinance or By-Law [§ 521] p 404 
(¢) Methods [§§ 522-531] p 405 
aa. In General [§ 522] p 405 
bb. Destruction or Removal of Conditions [§ 523] p 405 
ec. Equitable Relief [§ 524] p 405 ~ 
dd. Summary Abatement [§ 525] p 406 
ee. Abatement by Municipal Officials [§§ 526-530] p 407 
(aa) In General [§ 526] p 407 
(bb) Notice To Abate, and Hearing [§ 527] p 407 
(ce) Expense of Abatement and Assessment Therefor [§§ 528-530] 
p 408 
aaa. In General [§ 528] p 408 
bbb. Lien [§ 529] p 408 
cece. Surrender of Property Assessed [§ 530] p 409 
ff. By Punishment [§ 531] p 409 
(3) Judicial Supervision over Exercise of Power [§ 532] p 409 
90. Obscenity [§ 533] p 410 
91. Obstructing Justice [§ 534] p 410 
92. Officers, Agents, and Employees and Municipal Departments [§ 535] p 410 
93. Opium [§ 536] p 410 
94. Packing Houses [§ 537] p 410 
95. Parks, Public Squares, and Places [§ 538] p 410 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Pawnbrokers [§ 539] p 410 
Picketing [§ 540] p 411 
Plumbers and Plumbing [§ 541] p 411 
Pool and Billiard Halls; Bowling Alleys [§ 542] p 411 
. Practice and Procedure; Rules of Evidence [§ 543] p 412 
Prices of Commodities Sold at Retail [§ 544] p 413 
Profanity [§ 545] p 413 
Property [§§ 546-547] p 413 
a. Municipal Property [§ 546] p 413 
b. Private Property; Keeping and Use Generally [§ ie p 413 
Prostitution [§ 548] p 417 
Public Meetings [§ 549] p 419 
Public Utilities [§§ 550-561 | p 419 
a. In General [§ 550] p 419 
b. Under Municipal Ownership [§§ 551-552] p 420 
(1) In General [§ 551] p 420 
(2) Rates [§ 552] p 421 
ce. Under Private Ownership [§§ 553-561] p 421 
(1) In General [§ 553] p 421 
(2), Rates [§§ 554-561] p 423 
(a) Absence of Contract [§§ 554-556] p 423 
aa. In General [§ 554] p 423 
bb. Hatent of Power [§§ 555-556] p 425 
(aa) In General [§ 555] p 425 
(bb) Reasonableness S) 556] p 425 
(b) By Contract [§§ 557-559] p 425 
aa. In General [§ 557] p 425 
bb. Duration and Revocation [§§ 558-559] p 426 
(aa) In General [§ 558] p 426 
(bb) State Control [§ 559] p 427 
(ce) Proceedings To Fix and Establish Rates [§ 560] p 428 
(d) Enforcement of Regulations [§ 561] p 428 
Quarantine [§ 562] p 429 
Race Segregation [§ 563] p 429 
Railroads [§ 564] p 430 
Restaurants [§ 565] p 431 
Rewards [§ 566] p 431 
Rock and Stone Quarries [§ 567] p 431 
Schools [§ 568] p 431 
Searches and Seizures [§ 569] p 431 
Sewers [§ 570] p 431 
Smoke and Offensive, Obnoxious Odors [§ 571] p 431 
Snow, Removal of [§ 572} p 433 
Soliciting Patronage [§ 573] p 433 
Stables [§ 574] p 433 
Stage or Bus Lines [§ 575] p 433 
Stationary Engineers |§ 576] p 434 
Steam Boilers and Steam Machinery [§ 577] p 434 


Street Railroads [§ 579] p 434 

Streets, Avenues, and Alleys [§ 580] p 436 
Sunday Observance [§ 581] p 436 
Tanneries [§ 582] p 436 

Taxation [§ 583] p 436 

Telegraphs and Telephones [§ 584] p 436 
Theaters and Shows [§ 585] p 437 


12914. Time [§ 586] p 438 
130. Tobacco, Cigars, and Cigarettes [§ 587] p 438 


131. 
132. 
133. 
134. 
135. 
136. 


Foilets, ’Water- Closets, Privies, Htc. [§ 588] p 438 
Trading Stamps [§ 589] p 439 

Turnpikes and Toll Roads rg 590] p 439 

Undertakers and Undertaking Establishments [9 591] p 439 
Unlawful Assembly [§ 592] p 439 

Usury [§ 593] p 439 
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137. Vaccination [§ 594] p 439 

138. Vagrancy [§ 595] p 440 

139. Vans [§ 596] p 440 

140. Vehicles and Means of Transportation [§ 597 4 p 440 
141. Water [§ 598] p 442 

142. Watercourses i 599] p 442 

143. Weapons [§ 600] p 442 

144. Miscellaneous [§ 601] p 442. 


IX. VIOLATION AND ENFORCEMENT OF ORDINANCES AND REGULATIONS [§§ 602-740] p 
442 
A. In General [§ 602] p 442 
B. What Constitutes Violation; Elements of Offense [§§ 603-605] p 443 
1. In General [§ 603] p 443 
2. Intent, Motive, Malice, or Wantonness [§ 604] p 444 
3. Statutory Offense [§ 605] p 444 
. Nature and Form of Proceedings [§§ 606-609] p 444 
1. In General [§ 606] p 444 
2. Offenses Punishable as Misdemeanors or by Fine and Imprisonment [§ 607] p 445 
3. As Offense against State [§ 608] p 446 
4. Action of Debt or in Nature Thereof L$ 609] p 447 
. Rules of Procedure [§ 610] p 447 
. Limitations [§ 611] p 448 
. Abatement by Defendant’s Death [§ 612] p 448 
. Defenses [§§ 613-619] p 448 
. In General [§ 613] p 448 
. Invalidity of Ordinance or Regulation [§ 614] p 448 
. Acts or Omissions of Municipal Authorities [§ 615] p 449- 
. Hxemptions [§ 616] p 449 
. Detriment [§ 617] p 449 
. License [§ 618] p 449 
. In Prosecutions Relating to Permits [§ 619] p 449 
H. Jurisdiction [§§ 620-624] p 450 
1. In General [§ 620] p 450 
2. Dependent upon Amount in Controversy [§ 621] p 450 
3. Affected by Interest in Fine or Penalty [§ 622] p 450 
4. Particular Tribunals [§ 623] p 450 
5. Transfer of Causes [§ 624] p 452 
I. Venue [§§ 625-626] p 452 
1. In General [§ 625] p 462 
2. Change of Venue |§ 626] p 452 
J. Persons Entitled To Prosecute or Sue; Parties Plaintiff [§§ 627-629] p 452 
1. In General [§ 627] p 452 
2. State or Municipal Corporation [§ 628] p 452 
3. Officers, Informers, Etc. [§ 629] p 453 
K. Persons Liable; Parties Defendant [§§ 630-635] p 453 
. In General [§ 630] p 453 
. Nonresidents and Absentees [§ 631] p 454 
. Landlord and Tenant [§ 632| p 454 
. Master or Principal and Servant or Agent |§ 633] p 454 
. Corporations and Corporate Offices [§ 634] p 455 
. Joinder [§ 635] p 455 
L. Process [§§ 636-639] p 455 
1. In General [§ 636] p 455 
2. Waiver of Process [§ 637] p 455 
3. Summons or Warrant [§§ 638-639] p 456 
a. In General [§ 638] p 456 
b. Defects and Variance [§ 639] p 457 
M. Institution of Proceeding and Filing of Document of Prosecution [§ 640] p 457 
N. Report of Police Officer [§§ 641-643] p 458 
1. In General [§ 641] p 458 
2. Sufficiency [§ 642] p 458 
3. Signature [§ 643] p 458 
O. Declaration, Complaint, Affidavit, or Information [§§ 644-662] p 458 
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1. In General [§ 644] p 458 
2. Formal Requisites [§§ 645-650] p 459 
a. In General [§ 645] p 459 
b. Oral or Written [§§ 646-647] p 459 
(1) ‘Oral [§ 646] p 459 ' 
(2) Written [§ 647] p 459 
c. Entitling and Venue [§ 648] p 459 
d. Conclusion [§ 649] p 460 
e. Signature and Verification [§ 650] p 460 
3. Description of Parties and Authority re Sue [§ 651] p 460 
4. Charging Offense; Alleging Breach of Ordinance or Regulation [§§ 652-655] p 461 
a. In General [§ 652] p 461 
b. Following Language of Ordinance or Regulation [§ 653] p 462 
ce. Time, Place, Intent, Etc. [§ 654] p 462 
d. Negativing ‘Exceptions [§ 655] p 463 
. Reference to Ordinance Violated |§ 656] p 463 
. Joinder of Offenses or Breaches; Duplicity [§ 657] p 464 
Second or Subsequent Offense [§ 658] p 465 
. Defendant’s Right To Copy [§ 659] p 465 
. Defects and Objections [§§ 660-662] p 465 
a. In General [§ 660] p 465 
b. Motion To Quash or Set Aside [§ 661] p 466 
ce. Demurrer [§ 662] p 466 
P. Arraignment; Plea or Answer [§§ 663-668] p 466 
1. In General [§ 663] p 466 
2. Arraignment and Plea of Not Guilty [§ 664] p 467 
3. Plea to Jurisdiction [§ 665] p 467 
4. Plea in Abatement [§ 666] p 467 
5. Plea in Bar [§ 667] p 467 
6. Plea of Guilty [§ 668] p 467 
. Amendments [§ 669] p 467 
. Issues, Proof, and Variance [§ 670] p 467 
. Evidence [$$ 671-676] p 468 
1. In General [§ 671] p 468 
. Judicial Notice [§ 672] p 468 
. Presumptions and Burden of Proof [$ 673] p 468 
. Admissibility [§ 674] p 468 
. Weight and Saifindencn [$§ 675-676] p 469 
a. In General [§ 675] p 469 
‘ b. Degree of Proof [§ 676] p 471 
7. Trial [§§ 677-683] p 471 
1. In General [§ 677] p 471 
2. Dismissal before Trial [§ 678] p 472 
. Right of Accused To Be Present [§ 679] p 472 
. Jury and Summary Trial {§ 680] p 472 
. Questions of Law and Fact [§ 681] p 472 
. Instructions [§ 682] p 473. 
. Verdict and Findings [§ 683] p 473 / 
. New Trial [§ 684] p 473 
. Judgment, Punishment, Sentence, and Final Commitment [§§ 685-697] p 473 
1. In General [§ 685] p 473 
2. By Whom Assessed [§ 686] p 473 
3. Formal Requisites; Definiteness and Blaney [§ 687] p 473 
4. Amount or Extent [§§ 688-691] p 475 
a. In General [§ 688] p 475 
b. Discretion [§ 689] p 475 
ce. Reasonableness; Unusual Punishment [§ 690] p 475 
d. Alternative and Cumulative [§ 691] p 475 
. Nonpayment of Fine [§ 692] p 476 
. Place of Imprisonment [§ 693] p 476 
. Amendment of Sentence [§ 694] p 476 
. Suspension of Sentence or Dispensing with Penalty [§ 695] p 476 
. Conclusiveness [§ 696] p 476 
10. Commitment and Enforcement of Judgment or Sentence ; Binding Over [§ 697] p 476 
W. Review [§§ 698-733] p 477 
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1. In General [§ 698] p 477 
2. Right To Review |§§ 699-702] p 478 
a. In General [§ 699] p 478 
b. Of Plaintiff [§ 700] p 478 
c. Of Defendant [§ 701] p 478 
d. Waiver or Loss of Right [§ 702] p 479 
3. Form of Remedy [§§ 703-705] p 479 
a. In General [§ 703] p 479 
b. Certiorari [§ 704] p 479 
ce. Exclusive and Concurrent Remedies; Election [§ 705] p 480 
4. Jurisdiction [§ 706] p 480 
5. Proceedings for Transfer of Cause [§§ 707-710] p 480 
a. In General [§ 707] p 480 
b. Time of Taking Appeal [§ 708] p 480 
c. Notice of Appeal [§ 709] p 480 
d. Bond [§ 710] p 480 
6. Transcript of Record [§ 711] p 481 
7. Assignments of Error [§ 712] p 482 
8. Application for, Certiorari [§ 713] p 482 
9. Effect of Appeal [§ 714] p 483 
0. Dismissal, Withdrawal or Abandonment, and Reinstatement [§ 715] p 483 
1. Scope and Extent of Review [§§ 716-723] p 483 
t a. In General [§ 716] p 483 
b. As Dependent on Presentation and Preservation in Lower Court of Grounds of Review 
[§ 717] p 483 
. Questions of Fact [§ 718] p 484 
. Matters Not Necessary to Decision on Review’ [§ 719] p 484 
Matters or Evidence Considered in Determining Question [§ 720] p 484 
. Presumptions [§ 721] p 484 
. Harmless Error [§ 722] p 485 
. Waiver of Error in Appellate Court [§ 723] p 485 
12. Determination and Disposition of Cause [§§ 724-727] p 485 
a. In General [§ 724] p 485 
b. Affirmance or Reversal [§ 725] p 485 
e. Modification [§.726] p 485 
d. Remand [§ 727] p 485 
13. Trial de Novo [{§§ 728-733] p 486 
a. In General [§ 728] p 486 
b. Mode of Trial [§§ 729-732] p 486 
(1) In General [§ 729] p 486 
(2) Submission on Admitted Facts [§ 730] p 486 
(3) Complaint or Other Accusation [§§ 731-732] p 486 
(a) In General [§ 731] p 486 
(b) Amendment or Substitution [§ 732] p 487 
c. Sentence [§ 733] p 487 
X. Costs [§§ 734-740] p 487 
1. In General [§ 734] p 487 - 
2. Right to, and Liability for, Costs [§ 735] p 488 
3. Security for Costs [§ 736] p 489 
4, Allowance or Award [§§ 737-738] p 489 
a. In General [§ 737] p 489 
b. Amounts and Items Allowable [§ 738] p 489 
5. Judgment for Costs [§ 739] p 490 
6. Imprisonment for Nonpayment of Costs [§ 740] p 490 


X. GOVERNING BODIES AND THEIR PROCEEDINGS [§§ 741-795] p 490 

A. In General [§ 741] p 490 
B. The Common Council [§ 742] p 490 
C. Constitution of Governing Body |§§ 743-744] p 491 

1. In General [§ 743] p 491 

2. Mayor or Chief Officer as Member of Body [§ 744] p 491 
D. Organization [§ 745] p 492 
E. Qualifications of Members [§§ 746-753] p 493 

1, In General [§§ 746-747] p 493 

a. In the United States [§ 746] p 493 


- . ES 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, - 


bog ho ae 


MUNICIPAL CORPORATIONS [48 C.J.] 17 


b. In England and Canada [§ 747] p 493 
. Determination of Qualification and Election [§§ 748-753] p 493 
a. In General [§ 748] p 493 
b. What Tribunals Have Jurisdiction [§§ 749-753] p 494 
(1) In General [§ 749] p 494 
(2) View That Jurisdiction Conferred on Council Ousts Jurisdiction of Courts 
[§ 750] py 494 
(3): View That Jurisdiction Conferred on Council Does Not Oust Jurisdiction of 
Courts [§ 751] p 495 
(4) Exercise of Jurisdiction by Council [§ 752] p 496 
(5) Effect of Disqualification of Council [§ 753] p 496 
F. Meetings [§§ 754-765] p 497 
1. In General [§ 754] p 497 
. Regular or Stated Meetings [§ 755] p 497 
. Special Meetings [§ 756] p 498 
. Adjourned “Meetings [§ 757] p 498 
. Call and Notice [§§ 758-764] p 499 
a. In General [§ 758] p 499 
b. Regular, Stated, and Adjourned Meetings [§ 759] p 499 
ce. Special Meetings [§§ 760-764] p 499 
(1) Call [§ 760] p 499 
(2) Notice [§§ 761-764] p 500 
(a) In General [§ 761] p 500 
(b) Stating Purpose of Meeting [§ 762] p 500 
(e¢) Method of Giving Notice [§ 763] p 501 
(d) Attendance of All Members as Curing Want of Notice [§ 764] p 501 
6. Presumption as to Validity of Meetings [§ 765] p 501 
G. @onduct of Business [§§ 766-783] p 502 
1. Quorum [§§ 766-769] p 502 
a. In General [§ 766] p 502 
b. Method of Reckoning Quorum [§§ 767-769] p 502 
(1) In General [§ 767] p 502 
(2) Persons Who Are Not or Have Ceased To Be Members [§ 768] p 503 
{3) Bicameral Council [§ 769] p 503 
. Rules of Procedure in General [§§ 770-771] p 504 
a. In General [§ 770] p 504 
b. Repeal, Suspension, or Waiver [§ 771] 2 504 
3. Mode of Voting [§§ 772-773] p 505 
a. In General [§ 772] p 505 
b. Vote by Yeas and Nays [§ 
4. Number of Votes Required [§§ 
. In General [§ 774] p 505 
. Plurality [§ 775] p 506 
. Majority [§ 776] p 506 
. More than Majority [§ 777] p 506 
. Mayor as One of Necessary Number [§ 778] p 507 
. Vacancies in Body [§.779] p 507 
. Disqualification from Interest [§ 780] p 508 
5. Vote of Presiding Officer, Tie Votes, and Casting Votes [§ 781] p 509 
6. Determination of Result of Vote [§ 782] p 510 
7. Reconsideration and Rescission [§ 783] p 510 
H. Committees [§§ 784-788] p 511 
1. Power To Appoint [§ 784] p 511 
2. Authority [§ 785] p 512 
3. Effect of Irregularities [§ 786] p 513 
4. Expenses [§ 787] p 513 
5. Subcommittees [§ 788] p 513 
I. Minutes and Records [.8§ 789-795] p 513 
1. In General [§ 789] p 513 
2. By Whom Made; Control and Custody; Inspection [§ 790] p 514 
3. Requisites and Sufficiency [§§ 791-792] p 514 
a. In General [§ 791] p 514 
b. Showing Vote by Yeas and Nays [§ 792] p 515 
4. Presumptions and Effect [§ 793] p 516 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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5. Authentication [§ 794] p 517 
6. Approval and Amendment [§ 795] p 517 


XI. ORDINANCES, RESOLUTIONS, AND BY-LAWS [§§ 796-970] p 518 ” 


A. Definitions [§ 796] p 518 


B. Other Terms Compared and Distinguished [§§ 797-798] p 518 


1. “By-Law” [§ 797] p 519 
2. “Resolution” or “Regulation” [§ 798] p 519 
C. Authority To Enact [§ 799] p 519 
D. General Nature [§ 800] p 520 
E. Form and Contents of Ordinances [$§ 801-810] p 520 
1. In General [§ 801] p 520 
2. Subjects and Title [§§ 802-805] p 521 
a. Introductory Statement [§ 802] p 521 
b. Plurality of Subjects in Body [§ 803] p 521 
c. Plurality of Subjects in Title [§ 804] p 522 
d. Sufficiency of Title To Indicate Subject Matter [§ 05] p 522° 
. Enacting Clause [§ 806] p 525 
. Showing Authority To Enact [§ 807] p 525 
. Statement of Reasons or Necessity for Enactment [§ 808] p 526 
Expressing Time of Taking Effect [§ 809] p 526 
. Seal [§ 810] p 526 
F. Enactment [§§ 811-825] p 526 
1. By Whom Power Exercised [§ 811] p 526 
2. Method of Enacting [§§ 812-824] p 526 
. In General [§ 812] p 526 
. Adoption of Parliamentary Rules [§ 813] p 527 
. Separate Consideration of Ordinances [§ 814] p 527 
. Reference to Committee [§ 815] p 527 
. Time of Passing Ordinance [§ 816] p 527. 
. Reading of Ordinances [§§ 817-820] p 528 
(1) Constitutional and Statutory Provisions [§ 817] p 528 
(2) To What Ordinances Applicable [§ 818] p 529 
(3) Requisites and Sufficiency of Reading [§ 819} p 529 
(4) Record of Reading [§ 820] p 530 
3. Suspension of Rules for Enactment [§§ 821-823] p 530 
(1) Rules Prescribed by Statute [§§ 821-822] p 530 
(a) In General [§ 821] p 530 
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(b) Requisites and Sufficiency of Proceedings To Suspend [§ 822] p 530 


(2) Rules Made by Council [§ 823] p 531 
h. Enactment by Bicameral Body [ 824] p 531 
3. Curing Defective Enactments [§ 825] p 531 
G. Approval or Veto [§§ 826-834] p 531 
1. In General [§ 826] p 531 
2. Submission to, and Approval by, Mayor [§§ 827-831] p 532 
a. Necessity [$$ 827-828] p 532 
(1) General Rule [§ 827] p 5382 


(2) Failure To Approve or Veto Within Designated Time [§ 828] p 53 


b. Action Subject to Approval [§ 829] p 533 
c. Nature and Requisites of Approval [§§ 830-831] p 534 
(1) In General [§ 830] p 534 
(2) Who May Approve [§ 831] p 534 
3.°Veto [§§ 832-833] p 535 
a. In General [§ 832] p 535 
b. Compliance with Statutory Requirements [§ 833] p, 536 
4, Passage over Veto [§ 834] p 536 
H. Signature, Attestation, and Certificate [\§ 835-836] p 537 
1. In General [§ 835] Doon 
2. By Clerk or Auditor [§ 836] p 538 
I. Record and Filing [§§ 837-839] p 538 
1. Record [§§ 837-838] p 538 
a. Necessity [§ 837] p 538 
b. Requisites and Sufficiency [§ 838] p 539 
2. Filing [§ 839] p 539 
J. Rblication [$$ 840-852) p 540 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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1. Necessity [§§ 840-841] p 540 : 
a. In Absence of Statutory Provision [§ 840] p 540 
b. Under Statutory and Constitutional Provisions and By-Laws [§ 841] p 540 
2. Ordinances or Resolutions within Statutory Requirements’ [§ 842] p 542 
3. Requisites and Sufficiency [§§ 843-850] p 543 
a. In General [§ 843] p 543 
b. Contents of Publication |§§ 844-845] p 543 
(1) Of Ordinance [§ 844] p 543 - 
(2) Of Notice of Intention To Pass By-Law [§ 845] p 544 
. Newspaper in Which Published [§ 846] p 544 
. Language of Publication [§ 847] p 544 
e. Time of Publication [§§ 848-849] p 544 
(1) In General [§ 848] p 544 
(2) Publication on Sunday or Holiday [§ 849] p 545 
f. Number of Publications and Successive Publication [§ 850] p 545 
4. Curing Failure To Publish [§ 851] p 546 
5. Operation and Effect of Publication [§ 852] p 546 
K. Validity [§§ 853-880] p 546 
1. In General [§ 853] p 546 
2. Effect of Partial Invalidity [§§ 854-860] p 547 
a. In General [§§ 854-855] p 547 
(1) Separable Provisions [§ 854] p 547 
(2) Inseparable Provisions [§ 855] p 548 
b. Conflicting with Constitution [§ 856] p 549 
c. Conflicting with Charter or Statute [§ 857] p 549 
d. Unreasonable Ordinances [§ 858] p 549 
e. Applications of Partial Validity Rule [§§ 859-860] p 549 
(1) In General [§ 859] p 549 ; 
(2) Provisions Relating to Fines, Arrest, Imprisonment, and Costs [§ 860] p 551 
3. Invalidity of Dependent Ordinances [§ 861] p 552 
4. Disqualification of Members of Board or Council [§ 862] p 552 
5. Validating Void Ordinance [§§ 863-864] p 553 
a. By Legislature [§ 863] p 553 
b. By Municipality [§ 864] p 553 : 
6. Proceedings To Determine Validity [§§ 865-S80] p 554 
a. In the United States [§§ 865-8/1] p.5d4 
(1) In General [§ 865] p 554 
(2)-Certiorari [§ 866] p 554 
(3) Quo Warranto [§ 867] p 555 
(4) Special Statutory Proceedings [§ 868] p 555 
(5) Collateral Attack [§ 869] p 555 
(6) Who May Attack Validity [§§ 870-871] p 556 
(a) In General [§ 870] p. 556 
(b) Licensing Ordinances [§ 871] p 557 
b- In Canada; Quashal [§§ 872-880] p 557 
(1) In General [§ 872] p 557 
(2) Jurisdiction of Proceedings [§ 873] p 557 i 
(3) Nature of Proceedings [§ 874] p 558 
(4) Who May Institute Proceedings [§ 875] p 558 
; (5) Conditions Precedent [§ 876] p 558 
(6) Grounds for Quashal [§ 877] p 558 
(7) Time of Commencing Proceedings [§ 878] p 559 
(8) Evidence [§ 879] p 560 
(9) Costs [§ 880] p 560 
L. Amendment [§§ 881-885] p 560 
1. In General [§ 881] p 560 
2. Power To Amend [§ 882] p 561 
3. Ordinances Amendable [§ 883] p 561 - 
4. Requisites and Sufficiency of Amendment [§§ 884-885] p 561 
a. In General [§ 884] p 561 
b. Under Special Statutory or Constitutional Provisions [§ 885] p 562 
M. Repeal [§§ 886-897] p 562 
1. In General [§ 886] p 562 
2. Power To Repeal [§§ 887-897] p 562 
a. In General [§ 887] p 562 
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b. Limitations on Power [§ 888] p 563 
c. Methods of Repeal [§§ 889-894] p 564 
(1) In General [§ 889] p 564 
(2) Express Repeal [§§ ¥590- 891] p 564 
(a) By Common Council [§ 890] p 564 
(b) By State Legislature [§ 891] p 564 
(3) Implied Repeal [§§ 892-894] p 564 
(a) By Ordinance [§§ 892-893] p 564 
aa. In General [§ 892] p 564 
bb. Repeal When Not Implied [§ 893] p 


565 


(b) By Statute or Constitution [§ 894] p 566 


d. Effect of Repeal [§§ 895-897] p 567 
(1) In General [§ 895] p 567 
(2) On Pending Prosecutions [§ 896] p 567 
(3) On Pending Actions [§ 897] p 568 
N. Suspension, Expiration, and Revival [§§ 898-900] p 568 
1. Suspension [§ 898] p 568 
2. Expiration [§ 899] p 568 
3. Revival [§ 900] p 568 
O. Construction [§§ 901-919] p 568 
1. Definition [§ 901] p 568 
2. Necessity [§ 902] p 568 
3. By Whom Construed [§ 903] p 569 
4. Rules of Construction [§§ 904-919] p 569 
a. In General [§ 904] p 569 
b. Intent of Council [§ 905] p 569 
. Reasonable Construction [\ 906] p 570 
Form or Substance [§ 907] p 570 


. Susceptibility to Two Constructions [§ 909] P 570 
Meaning of Language [§ 910] p 571 


Presumptions in Aid of Construction [§ 912] p 572 
Extrinsic Aids to Construction [§ 913] p 572 
Construction with Reference to Other Laws [§ 914] 
Construction Favoring Public [§ 915] p 573 
. Conservation of Individual Rights [§ 916] p 573 
. Limiting Clauses and Exemptions [§ 917] p 573 
. Applicatoon of Ordinance to Extreme Cases [§ 918] 
p- Ordinances of Penal Nature [§ 919] p 573 
P. Operation and Effect [§§ 920-925] p 574 
1. In General [§ 920] p 574 
2. Retrospective Operation [§ 921] p 574 
3. Application to Persons and Piles [§ ae 
4. Time of Taking Effect [§§ 923-925] p 
a. In General [§ 923] p 576 
b. Emergency Ordinances [§ 924] p 576 
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. Reasonable Doubts Resolved in Favor of Validity [§ 908] p 570 


Statutes as a Whole and Intrinsic Aids to Construction [§ 911] p 571 


p 572 


p 573 


ce. Ordinances To Take Effect on Happening of Contingency [§ 925] p 576 


Q. Pleading [§§ 926-932] p 576 
1. Necessity [§§ 926-927] p 576 
a. In Courts of General ' Turisdion [§ 926] p 576 
b. In Municipal Courts [§ 927] p 577 
2. Sufficiency [§§ 928-931] p 577 
a. Enactment [§ 928] p 577 
b. Authority To Enact [§ 929] p 577 
c. Seiting Out Provisions of Ordinance [§ 930] p 578 
d. Pleading by Number, Title, and Date [§ 931] p 578 
3. Pleading Invalidity as Defense [9 932] p 579 
R. Evidence [§§ 933-945] p 579 
Presumptions and Burden of Proof [§§ 933-939] p 579 
a. Histence of Ordinance or By-Law [§ 933] p 579 
b. Validity of Ordinance [§ 934] p 579 
ce. Authority to Enact [§ 935] p 579 
d. Hnactment or Adoption [§ 936] p 579 
e. Approval and Signature [§ 937] p 580 
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f. Publication [§ 928] p 580 
g. Continuance in Force [§ 939] p 580 
2. Admissibility [§§ 940-943] p 580 
a. In General [§ 940] p 580 
b. Enactment [§ 941] p 581 
ce. Approval [§ 942] p 582 
d. Publication [§ 943] p 582 
° 3. Weight and Sufficiency [§§ 944-945] p 582 
a. In General [§ 944] p 582 
b. Publication [§ 945] p 583 
S. Ordinances under Initiative and Referendum Laws [§§ 946-970] p 583 
. Introductory Statement [§ 946] p 583 
. Definition and Purpose [§ 947] p 583 
Source of Power [§ 948] p 584 
. By Whom Power Exercised [§ 949] p 584 
. Method of Exercising Power {§ 950] p 584 
. Matters Submitted [§§ 951-954] p 585 
a. In General [§ 951] p 585 
b. Legislative, Executive, Administrative, or Judicial Matters [§ 952] p 585 
ce. Emergency Laws [§ 953] p 586 
d. Particular Matters or Measures [§ 954] p 587 
. Conditions Precedent to Exercise of Power {§ 955] p 588 
. Petition [§§ 956-959] p 588 
a. In General [§ 956] p 588 
b. Signing of Petition and Affidavit [§§ 957-958] p 589 
(1) In General [§ 957] p 589 
(2) Withdrawal of Signatures [§ 958] p 589 
ce. Time of Filing [§ 959] p 590 
9. Effect of Filing Petition [§ 960] p 590 
10. Determination of Sufficiency of Petition [§§ 961-963] p 591 
a. In General [§ 961] p 591 
b. Duty of Clerk or Comptroller [§ 962] p 591 
e. Duty of Council [§ 963] p 591 
11. Notice [§ 964] p 592 
12. Elections [§§ 965-966] p 592 
a. In General [§ 965] p 592 
b. Time of Holding [§ 966] p 593 
13. Effect of Referendum [§ 967] p 593 
14. When Ordinance Goes into Effect [§ 968] p 594 
15. Title and Enacting Clause [§ 969] p 594 
16. Amendment, Repeal, and Enactment of New Ordinance [§ 970] p 594 


XII. OFFICERS, AGENTS, EMPLOYEES, AND MUNICIPAL DEPARTMENTS [§§ 971-1699] p 594 
A. Municipal Officers in General [§§ 971-1249]: p 594 
1. Terminology [§ 971] p 594 
2. Who Are Municipal Officers [§§ 972-974] p 595 
a. In General [§ 972] p 595 
b. Distinguished from Employees [§ 973] p 596 
ce. Distinguished from State, County, or Township Officers [§ 974] p 596 
3. Legislative Control in General [§ 9744] p 597 
4. Creation and Abolition of Office [S§ 975-981] p 598 
a. Creation [$§ 975-976] p 598 
(1) Power To Create [§ 975] p 598 
(2) Exercise of Power [§ 976] p 599 
, b. Abolition [§§ 977-981] p 600 
(1) Power To Abolish [§§ 977-979] p 600 
(a) In General [§ 977] p 600 
(b) Effect of Veteran Acts [§ 978] p 600 
(c) Effect of Civil Service Acts [§ 979] p 600 
(2) Exercise of Power [§§ 980-981] p 601 
(a) Im General [§ 980] p 601 
(b) By Municipality [§ 981] p 601 
5. Appointment or Election [§§ 982-1015] p 602 
a. Power [:§§ 982-992] p 602 
(1) In General [§ 982] p 602 
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(2) Effect of Civil Service Acts [§§ 983-991] p 606 
(a) In General [§ 983] p 606 
(b) Constitutionality [§ 984] p 607 
(c) Repeal [§ 985] p 607 — 
(d) Applicability [§ 986] p 607 
(e) Preference of Citizens over Aliens [§ 987] p 608 
(f) Power and Duties of Commissioners [§§ 988-991] p 608 
aa. In General [§ 988] p 608 
bb. Determination of Commissioners and Effect Thereof [§ 989] p 608 
cc. Requirement of Certification of Three Names [§ 990] p 608 
dd. Promotion [§ 991] p 609 
(3) Effect of Veteran Acts [§ 992] p 609 
b. Time [§§ 9938-994]-p 610 
_ (1) In General [§ 993] p 610 
(2) Change [§ 994] p 611 
c. Exercise of Power {§§ 995-1011] p 611 
(1) By Popular Election [§§ 995-997] p 611 
(a) In General [§ 995] p 611 
(b) Validity [§ 996] p 611 
(c) Ewidence of Election [§ $97] p 612 
(2) By Appointment or Election by Particular Officer or Board [§§ 998-1011] p 612 . 
(a) In General [,§ 998] p 612 
(b) By Mayor or Council [§ 999] p 612 
(c) By Mayor and Council [§§ 1000-1001] p 613 
aa. In General [§ 1000] p 613 
bb. Applicability of Provisions [§ 1001] p 614 
(d) By Both Branches of City Council [§ 1002] p 615 
(e) By Governor and Senate [§ 1003] p 615 
(f) Manner of Appointment [§§ 1004-1006] p 615 
aa. In General [§ 1004] p 615 
bb. Vote Necessary to a Choice [§ 1005] p 616 
ec. Right of Mayor to Vote [§ 1006] p 617 
(g) Evidence of Appointment [§ 1007] p 617 
(h) Reconsideration or Recall of Appointment [§ 1008] p 618 
(i) Contest and Proceedings To Try Title [§§ 1009-1010] p 618 
aa. In General [§ 1009] p 618 
bb. Collateral Attack [§ 1010] p 619 
(j) Restraining Officer from Acting [§ 1011] p 619 
d. Filling Vacancies [§§ 1012-101414] p 619 
(1) In General [§ 1012] p 619 
(2) Vacancies in Governing Board [§, 1013] p 621 
(3) What Constitutes Vacancy [§ 1014] p 621 
(4) Manner of Filling [§ 101414] p 622 
e. Purchase of Office [§ 1015] p 623° 
6. Eligibility [§§ 1016-1044] p 623 
a. In General [§ 1016] p 623 - 


b. Citizenship [§ 1017] p 624 

c. Ability to Read and Write [§ 1018] p 624 

d. Right To Vote [§ Ae) p 624 

e. Residence [§§ 1020-1022] p 625 
(1) In General [§ 1020] p 625 
(2) In Ward or District [§ 1021] p 625 
(3) In Annexed Territory [§ 1022) p 626 

f. Ownership of Property [§§ 1023-1025] p 626 


(1) In General [§ 1023] p 626 . 
(2) Real Property; Freeholder; Leaseholder [§ 1024] p 626 
(3) Taxpayer [§ 1025] p 627 
g. Pecumary Interest [§§ 1026-1027] p 628 
_ (1) In General [§ 1026] p 628 
(2) Removal of Disability [§ 1027] p 628 
h. Misconduct [§ 1028] p 628 
1. Conviction or Expulsion [§ 1029] p 629 


- Ineligibility of Officer or Employee of Corporation Having Franchise from City 
[§ 1030] p 629 


k. Ineligibility of Officer for Reélection [§ 1031] p 629 
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1. Ineligibility of Rejected Appointee [§ 1032] p 630 
mw. Holding Other Office or Employment [§§ 1033-1037] p 630 
(1) In General [§ 1033] p 630 
(2) Construction of Constitutional and Statutory Provisions [§ 1034] p 630 
(3) Effect of Acceptance of New Office [§§ 1035-1036] p 631 
(a) Incompatible Offices [§ 1035] p 631 
(b) When Holding Forbidden by Law [§ 1036] p 632 
(4) Effect of Resignation [§ 1037] p 632 
n. Removal of Disability [§ 1038] p 633 
o. Civil Service Laws and Rules |§§ 1039-1043] p 633 
(1) Competitive Class [§§ 1039-1042] p 633 
(a) In General [§ 1039] p 633 
(b) Powers and Duties of Commission [§ 1040] p 634 
(c) Limitation as to Age [§ 1041] p 634 
(d) Promotions [§ 1042] p 634 
(2) Noncompetitive Class [§ 1043] p 634 
p- Miscellaneous [{§ 1044] p 635 
7. Qualification and Commission [§§ 1045-1052] p 635 
a. In General [§ 1045] p 635 
b. Official Oath [§ 1046] p 635 
c. Official Bond |§§ 1047-1051} p 636 
(1) Necessity for Giving Bond and Approval Thereof [§ 1047] p 636 
(2) Refusal To Approve [§ 1048] p 637 
(3) Requisites and Sufficiency of Bond and Approval [§§ 1049-1051] p 637 
(a) In General |§ 1049] p 637 
(b) Sureties and Other Security [§ 1050] p 638 
(ec) Approval [§ 1051] p 638 
d. Commission [§ 1052] p 638 
8. De Facto Officers [§§ 1053-1054] p 638 
a. In General [§ 1053] p 638 
b. Right to Office and Authority [§ 1054] p 640 
9. Deputies and Assistants [§ 1055| p 640 
10. Term of Office [§§ 1056-1070] p 641 
a. Definition [§ 1056] p 641 
b. Commencement of Term [§ 1057] p 641 
c. Duration [§§ 1058-1062] p 642 
(1) In General [§ 1058] p 642 
(2) How Fixed [§§ 1059-1061] p 642 
(a) By Constitution [§ 1059] p 642 
(b) By Statute [§ 1060] p 643 
(c) By Municipality or Other Delegated Authority [§ 4061] p 644 
(3) Curtailing Future Power of Appointment [§ 1062] p 644 
d. Effect of Filling Vacancies [§§ 1063-1065] p 644 
(1) In General [§ 1063] p 644 
(2) Under Particular Statutes [§ 1064] p 645 
(3) Under Civil Service Rules [§ 1065] p 645 
e. Holding Over after Term Expires [§ 1066] p 645 
f. Enlargement or Abridgement of Term [§§ 1067-1069] p 646 
(1) By Constitution [§ 1067] p 646 
(2) By Statute [§ 1068] p 647 Y 
(3) By Municipality, Board, Ete. [§ 1069] p 648 
g. Effect of Municipal Transition from One Class to Another |§ 1070] p 648 
11. Resignation and Abandonment [§§ 1071-1075] p 649 
a. Right To Resign [§ 1071] p 649 
b. Form and Sufficiency [$$ 1072-1073] p 649 
-(1) In General [§ 1072] p 649 
(2) Implied Resignation [§ 1073] p 649 
e. Acceptance [§ 1074] p 650 ; 
d. Effect [§ 1075] p 650 
12. Disqualification and Suspension [§§ 1076-1078] p 650 
a. Disqualification [§ 1076] p 650 
b. Suspension [§§ 1077-1078] p 651 
(1) In General [§ 1077] p 651 
(2) Under Civil Service Restrictions [§ 1078] p 651 
13. Removal [§§ 1079-1137] p 651 
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‘ a. When Not Affected by Civil Service Restrictions and Other Acts [§§ 1079-1126] p 651 
: (1) Power To Remove [§§ 1079-1081] p 651 
(a) In Absence of Express Authority |§ 1079] p 651 
(b) Under Constitutional or Statutory Authority [§§ 1080-1081] p 652 
aa. In General [§ 1080] p 652 
bb. Cannot Be Delegated or Exercised by Another [§ 1081] p 655 
(2) Whether Removable at Pleasure or for Cause [§§ 1082-1083] p 655 
(a) At Pleasure [§ 1082] p 655 
(b) For Cause [§ 1083] p 656 
(3) Grounds [§§ 1084-1095] p 657 
(a) In General [§§ 1084-1085] p 657 
aa. General Considerations |§ 1084] p 657 
bb. Cause [§ 1085] p 658 
(b) Particular Constitutional or Statutory Grounds [§§ 1086-1095] p 659 
aa. In General [§ 1086] p 659 
bb. Failure of City Council To Orgamze [§ 1087] p 660 
cc. Religious or Political Causes [§ 1088] p 660 
dd. Interest of Officers in Purchase of Real Estate for Corporation 
[§ 1089] p 660 
ee. Interest of Officer in Contract of City [§ 1090] p 660 
ff. Incompetency [{§ 1091] p 661 | 
ge. Malfeasance, Misfeasance, or Other Misconduct in Office [§§ 1092- 
1095] p 661 
(aa) In General [§ 1092] p 661 
(bb) Disorderly Conduct [§ 1093] p 662 
(ce) Illegal Collection of ,Fees [§ 1094] p 662 
(dd) Intoxication [§ 1095] p 662 
(4) Officers within Constitutional and Statutory Provisions [§ 1096] p 662 
(5) Proceedings [§§ 1097-1126] p 662 
(a) Other than by Recall [§§ 1097-1107] p 662 
aa. In General [§ 1097] p 662 
bb. Competency of Triers [§§ 1098-1099] p 663 
(aa) In General [§ 1098] p 663 
(bb) Disqualification; Impartiality [§ 1099] p 664 
ec. Who May Institute Proceedings [§ 1100] p 664 
dd. Notice and. Hearing [§§ 1101-1104] p 665 
(aa) In General [§ 1101] p 665 
(bb) Necessity [§ 1102] p 665 ; 
(ce) Sufficiency of Notice [§ 1103] p 666 
(dd) Conduct of Hearing [§ 1104] p 666 
ee. Charges [§§ 1105-1106] p 667 
(aa) In General [§ 1105] p 667 
(bb) Statement of Charges [§ 1106] p 668 
ff. Adjudication [§ 1107] p 669 
(b) Recall [§§ 1108-1121] p 669 
aa. In General [§ 1108] p 669 
bb. Whether Cumulative or Exclusive [§ 1109] p 670 
cc. Fime When Recall May Be Had [§ 1110] p 670 
dd. Grounds [§ 1111] p 670 
ee. Compliance with Statutory Procedure [§§ 1112-1114] p 671 
(aa) In General [§ 1112] p 671 
(bb) Petition [§ 1113] p 671 
(ce) Affidavit [§ 1114] p 671 
ff. Powers and Duties of Clerks [§§ 1115-1116] p 672 
(aa) In General [§ 1115] p 672 
(bb) Ascertainment of Number of Electors’[§ 1116] 
gg. Powers and Duties of Registrar of Voters [§ 1117] p 67 
hh. Powers and Duties of Election Commissioners [§ ins | 
il. Duty of Common Council [§ 1119] p 673 
jj. Injunction [§ 1120] p 674 
kk. Right To Withdraw Signatures or Revoke Action [§ 1121] p 674 
(c) Review [§§ 1122-1126] Pp. 674 
aa. By Certiorari [§ 1122] p 674 
bb. By Mandamus [§ 1123] p 676 
ec. By Quo Warranto [§ 1124] p 676 


For later cases, devélopments and changes in the law see cumulative Annotations, same title, page and note number. 
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dd. By Prohibition [§ 1125] p 676 
ee. By Appeal [§ 1126] p 677 
b. Under Civil Service Restrictions and Veterans Acts [§§ 1127-1134] p 677 
(1) In General [§ 1127] p 677 
(2) Grounds [§ 1128] p 680 
(3) Procedure {§ 1129] p 680 
(4) Review [§§ 1130-1133] p 681 
(a) In General [§ 1130] p 681 
(b) Hearing by Civil Service Board on Mpa [§§ 1131-1133] p 681 
aa. In General [§ 1131] p 681 
bb. Rehearing [§ 1132] p 682 
ec. Injunction |§ 1133] p 682 
(5) Reinstatement or Transfer [§ 1134] p 682 
ce. Effect of Removal [§ 1135] p 683 
d. Actions for Wrongful Removal [§ 1136] p 684 
e. Costs of Unsuccessful Proceedings for Removal [§ 1137] p 684 
14. Compensation [§§ 1138-1185] p 684 
a. Right to [§§ 1138-1156] p 684 
(1) In General [§ 1138] p 684 
) Pending Determination of Right to Office [§ 1139] p 686 
) During Period of Suspension [§ 1140] p 687 
(4) Failure To Perform Duties [§ 1141] p 687 
) During Absence from Municipality [§ 1142] p 688 
) On Removal [§§ 11438-1144] p 688 
(a) Legal Removal [§ 1143] p 688 
(b) Wrongful Removal [§ 1144] p 688 
(7) While Holding Over [§ 1145] p 689 
(8) After Abolition of Office [§ 1146] p 689 
(9) For Particular Acts and Services [§ 1147] p 689 
10) For Duties of Another Office [§ 1148] p 691 
11) Interest on Municipal Funds [§ 1149] p 691 
12) Extra Compensation [§§, 1150-1152] p 691 
(a) Official Acts [§§ 1150-1151] p 691 
aa. In General [§ 1150] p 691 
- bb. New Duties Imposed [§ 1151] p 693 
(b) Extraofficial Acts [§ 1152] p 693 
(13) Reimbursement for Expenditures [§§ 1153-1156] p 694 
(a) In General [§ 1153] p 694 f 
(b) Office Expenses [§ 1154] p 695 
(c) Clerk Hire [§ 1155] p 695 
(d) Liability Incurred in Discharge of Duty [§ 1156] p 695 
b. Rate or Amount [§§ 1157-1173] p 696 
(1) In General [§ 1157] p 696 
(2) Power To Fix [§§ 1158-1162] p 696 
(a) In General [§ 1158] p 696 
(b) Haercise [§§ 1159-1162] p 698 
aa. In General [§ 1159] p 698 
bb. Time of [§ 1160] p 698 
ec. Mode of [§ 1161] p 698 
dd. Review [§ 1162] p 698 
(3) Modification [§§ 1163-1171] p 699 
(a) In General [§ 1163] p 699 
(b) Increase [§§ 1164-1168] p 699 
aa. In General [§ 1164] p 699 
bb. What Constitutes “Term” [§ 1165] p 700 
ce. Officer Holding Over [§ 1166] p 700 
dd. What Does Not Constitute “Increase” [§ 1167] p 700 
ee. Governing Body Increasing Its Own Compensation [§ 1168] p 701 
(ec) Reduction [§§ 1169-1171] p 701 
aa. In General [§ 1169] p 701 
bb. What Does Not Constitute [§ 1170] p 702 
ee. By One Body of Salary Fixed by Another [§ 1171] p 702 
(4) Interest on Salary [§ 1172] p 702 
(5) Waiver as to Amount [§ 1173] p 702 
ce. Form of Compensation [§ 1174] p 703 
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d. Payment [§§ 1175-1185] p 703 
(1) Mode [§ 1175] p 703 ‘ 
(2) Proceedings To Enforce [§§ 1176-1184] p 703 
(a) Against Municipality [§§ 1176-1183] p 703 
aa. Mandamus [§ 1176] p 703 
bb. Action at Law [§§ 1177-1183] p 704 | 
(aa) In General [§ 1177] p 704 
(bb) Necessity of of Notice [§ 1178] p 704 
(cc) Parties [§ 1179] p 704 
(dd) Pleading [§ 1180] p 704 
(ee) Evidence [§ 1181] p 705 
(ff) Defenses [§ 1182] p 705 
(gg) Review [§ 1183] p 706 
(b) Against De Facto Officer [§ 1184] p 706 
(3) Recovery Back [§ 1185] p 706 
15. Authority and Powers [§§ 1186-1192] p 707 
a. In General |§ 1186] p 707 
b. Of Mayor or Other Executive [§§ 1187-1190] p 707 
(1) Mayor [§§ 1187-1189] p 707 
(a) In General [§ 1187] p 708 
(b) Nature of His Powers [§ 1188] p 709 
(c) Mayor Pro Tem. [§ 1189] p 709 
(2) Other Executive Officers [§ 1190] p 710 
c. Successor in Office [§ 1191] p 712 
d. Mode of Exercise {§ 1192] p 712 
16, Duties and Liabilities [§§ 1193-1212] p 712 
. In General [§ 1193] p 712 
. Classification of Duties [§ 1194] p 713 
Delegation of Duty [§ 1195] p 713 
. Enlargement or Change of Duties [§ 1196] p 713 
. Disqualification to Act in Individual Capacity [§ 1197] p 714 
. Liability in General [§ 1198] p 714 
Gratuitous Service [§ 1199] p 716 
. Damages from Improvements [§ 1200] p 716 
. Negligence [§ 1201] p 717 
. Nuisances and Abatement Thereof [§ 1202] p 718 
. Costs [§ 1203] p 718 
. Nanpayment of Municipal Debts [§ 1204] p 718 
. Collection of Taxes and Fees {|§ 1205] p 718 
. Wrongful Disbursements [§ 1206] p 718 
. Issuance or Transfer of Invalid Warrants and Bonds [§ 1207} p 719 
. Unauthorized Contract [§ 1208] p 719 
. Failure To Award Contract [§ 1209] p 719 
Wrongful Removal of Another Officer [§ 1210] p 719 
. Legislation of Muncipal Body [§ 1211] p 720 
. Actions To Enforce Liabilities [ 1212] p 720 
counting for Funds or Property [§§ 1213-1220] p 721 
. In General [§ 1213] p 721 
. Fees [§ 1214] p 721 
. Interest [§ 1215] p 721 
. Loss of Funds [§ 1216] p 721 
. Transfer to Successor [§ 1217] p 722 
. Audit, Examination, and Credits [§ 1218] p 722 
. Settled Accounts [§ 1219] p 723 
. Actions and Other Proceedings [§ 1220] p 723 
18. Liabilities on Official Bond [§§ 1221-1241] p 723 
. In General [§ 1221] p 723 ; 
. Irregularities or Informalities in the Bond or in Its Execution or in the Delivery and 
Approval Thereof [§ 1222] p 725 . 
. Duties Imposed after Execution of Bond [§ 1223] p 725 
Time during Which Bond Operative [§ 1224] p 726 
. Failure to Pay Premiums [§ 1225] p 726 
Acts Constituting Breach [§ 1226] p 726 
. New Bond [§ 1227] p '727 
. Power of Council To Satisfy Bond [§ 1228] p 727 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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i. Actions [§§ 1229-1241] p 728 
(1) Necessity of Demand [§ 1229] p 728 
(2) Defenses [§ 1230] p 728 
(3) Parties [§ 1231] p 729 
(4) Declaration or Complaint [§ 1232] p 729 
(5) Pleas [§ 1233] p 730 
(6) Replication [§ 1234] p 730 
(7) Issues and Proof [§ 1235]. p 730 
(8) Evidence [§§ 1236-1238] p 730 
(a) Presumptions and Burden ih wpb [§ 1236] p 730 
(b) Admissibility [§ 1237] p 7 
(ce) Weight and Sufficiency |§ 1238 p 731 
(9) Judgment [§ 1239] p 731 
(10) Amount Recoverable [§§ 1240-1241] p 731 
(a) In General [§ 1240] p 731 
(b) Interest [§ 1241] p 732 
19. Criminal Liability [§§ 1242-1249] p 732 
a. In General [§ 1242] p 732 
b. Failure To Repair Streets [§ 1243] p 733 
c. Statutory Offenses [§§ 1244-1245] p 733 
(1) In General [§ 1244] p 733 
(2) Construction and Operation [§ 1245] p 734 
d. Defenses [§ 1246] p 734 
e. Indictment and Information [§ 1247] p 734 
f. Evidence [§ 1248] p 735 
g. Effect of Conviction {§ 1249] p 735 
B. Municipal Departments and Officers Thereof [§§ 1250-1612] p 735 
1. Generally [§§ 1250-1255] p 735 
a. Nature and Status of Departments [§ 1250] p 735 
b. Creation and Existence of Department [§ 1251] p 736 
ce. Appointment and Election; Qualifications [§ 1252] p 737 
d. Assignment of Officers or Commissioners to Departments [§ 1253] p 737 
e. Powers, Duties, and Liabilities [§ 1254] p 737 
£. Abolition of Departments [§ 1255] p 738 
2. Public Works [§§ 1256-1270] p 738 
a. Creation, Nature, and Status of Board [§ 1256] p 738 
b. Term of Office [§ 1257] p 739 
-e. Eligibility [§ 1258] p 739 
d. Appointment and Filling of Vacancies [§ 1259] p 739 
e. Authority and Powers [§ 1260] p 739 
f. Duties and Liabilities [§ 1261] p 740 
g. Compensation [§ 1262] p 740 
h. Records [§ 1263] p 741 
i. Removal [§ 1264] p 741 
j. Abolition of Office [§ 1265] p 741 
k. Criminal Liability [§ 1266] p 741 
1. Subordinate Officers [§$ 1267-1270] p 741 
(1) Appointment and Creation and Tenure of Office [§ 1267] p 741 
(2) Removal and Reinstatement [§ 1268] p 742 
(3) Duties and Liabilities [§ 1269] p 742 
(4) Compensation [§ 1270] p 742 
3. Police [§§ 1271-1444] p 743 
a. In General [§ 1271] p 743 
b. Commissioners or Board [§§ 1272-1282] p 744 ‘i 
(1) Nature and Status of Board [§ 1272] p 744 
(2) Creation and Abolition of Board [§ 1273] p 744 
(3) Appointment or Election [§§ 1274-1275] p 745 
(a) In General [§ 1274] p 745 
(b) Qualifications [§ 1275] p 745 
(4) Terms and Vacancies [§ 1276] p 746 
(5) Removal and Suspension [§ 1277] p 746 
) Authority and Powers [§ 1278] p 747 
(7) Duties and Liabilities [§ 1279] p 747 
(8) Meetings and Regulations [§ 1280] p 748 
(9) Reimbursement [§ 1281] p 748 


i  ———— at e-FTFTFOrTCEreTEreSMCT-- ——. rare 
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(10) Pensions [§ 1282] p 748 
c. Chief or Superintendent [§§ 1283-1293] p 749 
(1) Creation, Nature, and Abolition of Office [§ 1283] p 749 
(2) Appointment or Election, Tenure, Removal, and Suspension [§§ 1284-1291] p 
749 
(a) Appointment or Election [§§ 1284-1285] p 749 
aa. In General [§- 1284] p 749 
bb. Eligibility and Qualification [§ 1285] p 750 
(b) Term of Office [§ 1286] p 750 
(c) Removal or Suspension [§§ 1287-1290] p 750 
aa. In General [§ 1287] p 750 
bb. Charges and Hearing [§ 1288] p 751 
ce. Grounds [§ 1289] p 752 
dd. Review [§ 1290] p 752 
(d) Holding Over [§ 1291] p 753 
(3) Compensation [§ 1292] p 753 
(4) Authority, Duties, and Liabilities [§ 1293] p 754 
d. Marshal [§§ 1294-1314] p 754 
/(1) In General [§ 1294] p 754 
(2) Appointment or Election [§§ 1295-1297] p 755 
(a) Authority [§ 1295] p 755 
(b) Time [§ 1296] p 755 
(c) Validity [§ 1297] p 755 
(3) Eligibility [§ 1298] p 755 
(4) Oath and Bond [{§ 1299] p 756 
(5) Term of Office [§§ 1300-1301] p 756 . 
(a) In General [§ 1300] p 756 
(b) Vacancies and Holding Over [§ 1301] p 756 
) Trying Title to Office [§ 1302] p 757 
(7) Removal [§§ 1303-1306] p 757 
(a) Authority [§ 1303] p 757 
(b) Grounds [§ 1304] p 757 
(c) Review [§ 1305] p 758 
(d) Money Judgment-in Favor of Informer [§ 1306] p 758 
(8) Compensation [§§ 1307-1309] p 758 
(a) In General [§ 1307] p 758 
(b) Fees and Additional Compensation [§ 13808] p 759 
(c) Expenses [§ 1309] p 759 
(9) Authority and Powers [§ 1310] p 759 
(10) Duties and Liabilities [§§ 1311-1313] p 760 
(a) In General [§ 1311] p 760 . 
(b) Liability on Official Bonds [§ 1312] p 760 
(ec) Acts of Deputy or Subordinate Officer [§ 1313] p 761 
(11) Abolition of Office [§ 1814] p 761 
e. Policemen [§§ 1315-1428] p 761 
(1) Nature and Status [§ 1315] p 761 
(2) Creation of Office [§ 1316] p 763 
(3) Grades of Service [§ 1317] p 763 
(4) Eligibility [§ 1318] p 764 
(5) Examination and Certification [§ 1319] p 764 
(6) Qualification [§ 1320] p 765 
(7) Appointment [§§ 1321-1326] p 765 
(a) In General [§§ 1321-1324] p 765 
aa. Authority To Appoint [§ 1321] p 765 
bb. Mode of Appointment [§ 1322] p 766 , 
ce. Evidence of Appointment [§ 1323] p 767 
dd. Review [§ 1324] p 767 
(b) Probation [§ 1325] p 767 
(e) Continuance in Office [§ 1326] p 767 
Promotion [§§ 1327-1333] p 768 
(a) In General [§ 1327] p 768 
(b) Eligibility [§ 1328] p 768 
(ec) Preference to Veterans [§ 1829] p 769 
(d) Special Acts of Heroism [§ 1330] p 769 
(e) Qualification [§ 1331] p 769 
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(f) Effect of Promotion [§ 1332] p 769 
(g) Change of Duties or Special Assignment [§ 1333] p 769 
(9) Authority, Duties, and Liabilities [§§ 1334-1342] p 769 
(a) Authority and Powers [§ 1334] p 769 
(b) Duties and Liabilities [§§ 1335-1342] p 770 
aa. In General [§ 1335] p 770 
bb. Liability on Bond [§§ 1336-1339] p 771 
(aa) In General |§ 1336] p 771 
(bb) Validity of Bond [§ 13837] p 772 
(ce) Particular Breaches [§ 1338] p 772 
(dd) Joinder of Defendants and Separate Liability [§ 1339] p 773 
ce. Protection from Liability for Torts [§ 1340] p 773 
dd. Criminal Liability [§ 1841] p 773 
ee. Punishment by Police Boards, Commissioners, or Similar Tribunals 
[§ 1342] p 774 
(10) Term of Office [§ 13843] p 774 
(11) Removal [§§ 1344-1380] p 775 
(a) In Whom Power Vested [§ 1344] p 775 


(b) Removal at Pleasure [§ 1345] p 776 
(c) Removal by Impeachment [§ 1346] p 777 
(d) Removal for Cause [§§ 1347-1355] p 777 


aa. In General [§ 1347] p 777 
bb. Right to Trial or Hearing [§ 1348] p 778 
ce. Right to Notice of Charges and Time of Hearing [§ 1349] p 779 
dd. Right to Presentation of Charges [§ 1350] p 780 
ee. Who May Institute Proceedings [§ 1351] p 782 
ff. Grounds of Removal [§§ 1352-1354] p 782 
(aa) In General [§ 1352] p 782 
(bb) Neglect of Duty, Misconduct, Etc. [§ 1353] p 783 
(ce) Intoxication [§ 1354] p 785 
ge. Defenses [§ 1355] p 785 
(e) Nature and Conduct of Hearing [§§ 1356-1362] p 786 
aa. In General [§ 1356] p 786 
bb. Power To Take Testimony; Report [§ 1357] p 787 
ce. Competency of Triers [§ 13858] p 788 - 
dd. Time of Trial and Adjournment [§ 1359] p 789 
ee. Right to Counsel [§ 1360] p 789 
ff, Evidence [§§ 1361-1362] p 790 
(aa) In General [§ 1361] p 790 
(bb) Weight and Sufficiency [§ 1362] p 790 
(£) Hearing after Removal [§ 18363] p 791 
(g) Findings, Judgment, or Order and Record [§ 1364] p 792 
(h) New Trial [§ 13865] p 793 
(i) Review by Courts [§§ 1366-1377] p 793 
aa. In General [§ 1366] p 793 
bb. Appeal [§ 1367] p 793 
ce. Certiorari [§§ 1368-1377] p 794 
(aa) In General [§ 13868] p 794 
(bb) Time for Commencing Proceedings [§ 1369] p 794 
(ce) Petition or Affidavit [§ 1370] p 794 
(dd) Issuance of Writ and Supersedeas [§ 1371] p 794 
(ee) Return [§ 1372] p 795 
(ff) Scope of Review [§§ 13873-1375] p 795 
aaa. In General [§ 1373] p 795 
bbb. Review of Evidence [§ 1374] p 796 
cee. Matters within Discretion of Lower Tribunal [§ 1375] 
poe 
(gg) Vacation of Order Discontinuing Proceedings [§ 1376] p 798 
(hh) Miscellaneous [§ 1377] p 798 
(j) Reinstatement [§§ 1378-1379] p 798 
aa. In General [§ 1378] p 798 
bb. Mandamus [§ 1379] p 799 
(k) Action for Wrongful Removal [§ 1380] p 799 
(12) Suspension [§ 1381] p 800 
(13) Resignation and Abandonment [§ 1382] p 800 
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(14) Reduction in Rank or Transfer [§ 1383] p 801 
(15) Reduction of Force or Abolition of Office {§ 1384] p 803 
(16) Compensation [§§ 1385-1405] p 804 
(a) Right Thereto [§§ 1385-1394] p 804 
aa. Of De Jure Officer [§§ 1385-1393] p 804 
; (aa) In General |§ 1385] p 804 
(bb) During Period of Suspension [§ 1386] p 804 
(ce) During Period of Removal [§ 1387] p 806 ~ 
(dd) While Absent from Duty [§ 1388} p 807 
(ee) While Holding Over [§ 1389] p 807 
(ff) After Abolition of Office [§ 1390] p 807 
(gg) Constable Fees and Extra Compensation [§ 1391] p 808 
(hh) Reimbursement for Hapenditures [§ 1392] p 808 
(ii) Waiver as to Compensation [§ 1393] p 808 
bb. Of De Facto Officers [§ 1394] p 809 
(b) Amount [§§ 1395-1400] p 809 
aa. In General [§ 1395] p 809 
bb. Power To Fix [§ 1396] p 809 
ce. Change during Term of Office [§§ 1397-1399] p 810. 
(aa) In General [§ 1397] p 810 
(bb) Enforcing Right To Increase [§ 1398] p 810 
(cc) Lemporary Assignments [§ 1399] p 810 
dd. Waiver as to Amount [§ 1400] p 810 
(c) Payment [§§ 1401-1405] p 811 
aa. Fund Therefor [§ 1401] p 811- 
bb. Proceedings To Enforce 199 1402-1404] p 811 
(aa) Mandamus [§ 1402] p 811 
(bb) Action at Law [§§ 1403-1404) p 811 
aaa. Conditions Precedent and Limitations [§ 1403] p 811 
bbb. Procedure [§ 1404] p 811 
cc. Restraining Payment [§ 1405] p 812 
(17) Vacation; Leave of Absence [§ 1406] p 812 
(18) Pensions and Benefit Funds [§§ 1407-1423] p 813 
(a) Validity of Pension Acts [§ 1407] p 813 
(b) Construction of Statutes [§ 1408] p 813 
(ce) Fund and Contributions Thereto [§ 1409] p 813 
(d) Right to Pension [§§ 1410-1421] p 814 
aa. Dependent on Membership in Force [§ 1410] p 814 
bb. Benefits to Dependents [§§ 1411-1412] p 814 
(aa) In General [§ 1411] p 814 
(bb) Dependent on Cause of Death [§ 1412] p 814 
ce. Retirement of Officer [§§ 1413-1417] p 815 
(aa) In. General [§ 1413] p 815 
(bb) After Stated Period of Service [§ 1414] p 815 
(ce) On Attaining Certain Age [§ 1415] p 816 
(dd) On Disability [§ 1416] p 816 
(ee) Review [§ 1417] p 817 
dd. Rate or Amount [§ 1418] p 817 
ee. Proceedings To Obtain Pension [§§ 1419-1421] p 817 
(aa) In General [§ 1419] p 817 
(bb) Review of Decision [§ 1420] p 817 
(ce) Actions [§ 1421] p 817 
(e) Revocation of Pension [§§ 1422-1423] p 818 
aa. By Legislative Act [§ 1422] p 818 
bb. For Cause or in Exercise of Discretion [§ 1423] p 818 
(19) Relief Associations [§§ 1424-1428] p 819 
(a) Nature, Organization, and Powers [§ iaee] p 819 
(b) Membership [§ 1425] p 819 
(c) Dues and Assessments [§ 1426] p 820 
(d) Gontingency on Which Benefits Payable [§ 1427] p 820 
(e) Persons Entitled to Proceeds [§ 1428] p 820 
f. Other Persons Connected with Police Hanariment T$§ 1429-1444] p 821 
(1) City Jailer [§ 1429] p 821 
(2) Clerk of Police Court [§ 1430] p 821 
(3) Doorkeeper [§ 1431] p 821 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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) Engineer and Crew of Patrol Boat [§ 1432] p 821 
) Inspector [§ 1433] p 821 

) Inspector of Moral Conditions [§ 1434] p 822 

) Janitor [§ 1435] p 822 / 

) Police Clerk [§ 1436] p 822 

y Police Judge [§ 1437] p 822 

) Police Matron [§ 1438] p 822 

) Police Surgeon [§ 1439] p 823 

) Poundkeeper [§ 1440] p 823 

) Station Master [§ 1441] p 823 

(14) Superintendent of Signal Service [§ 1442] p 823 
(15) Treasurer [§ 1443] p 823 

(16) Watchman [§ 1444] p 823 


WNHOODNATLE 


4. Fire Department |§§ 1445-1508| p 823 


Boop 


Nature and Status [§ 1445] p 823 


. Powers and Liabilities in General [§ 1446] p 825 
. Abolition of Department [§ 1447] p 825 
. Volunteer Departments [§§ 1448-1459 ] p: 825 


(1) In General [§ 1448] p 825 

(3) Municipal Control [§ 1449] p 825 

(3) Meetings, Elections, and Officers [§ 1450] p 826 
(4) Offenses [§ 1451] p 826 

(5) Compensation [§ 1452] p 826 


. Board of Fire Commissioners [§§ 1453-1456] p 826 


(1) Nature and Status of Board [§ 1453] p 826 
(2) Appointment [§ 1454] p 826 

(3) Removal [§ 1455] p 827 

(4) Powers, Duties, and Liabilities [§ 1456] p 827 


. Chief Superintendent or Other Executive [§§ 1457-1460] p 828 


(1) Appointment and Tenure of Office [§ 1457] p 828 
(2) Removal [§ 1458] p 828 

(3) Powers, Duties, and Liabilities [§ 1459] p 829 

(4) Compensation [§ 1460] p 830- 


g. Firemen and Other Employees and Officers [§§ 1461-1491] p 830 


(1) Nature and Status of Firemen [§ 1461] p 830 
(2) Hours of Service [§ 1462] p 830 
(3) Rights, Duties, and Liabilities [§ 1463] p 830 
(4) Civil Service Rules [§ 1464] p 831 
(5) Appointment and Promotion Pegs 1465-1467 ] p 831 
: (a) Appointment [§ 1465] p 831 
(b) Promotion [§ 1466] p 832 
(c) Vacancy [§ 1467] p 832 
(6). Removal [§§ 1468-1479] p 832 
(a) In General [§ 1468] p 832 
(b) Removal at Pleasure [§ 1469] p 833 
(¢) Grounds [§ 1470] p 834 
(d) Proceedings [§ 1471] p 835 
aa. Charges [§ 1471] p 835 
bb. Notice [§ 1472] p 835 
ec. Evidence [§ 1473] p 835 
dd. Trial or Hearing [§ 1474] p 835 
ee. Judgment or Order [§ 1475] p 836 
ff. Review [§§ 1476-1477] p 836 
(aa) In General [§ 1476] p 836 
(bb) Certiorart [§ 1477] p 836 
(e) Reinstatement [§ 1478] p 837 
(f) Actions for Wrongful Removal [§ 1479] p 837 
(7) Suspension [§ 1480] p 838 
(8) Reduction of Force or Abolition of Office [§ 1481] p 838 
(9) Transfer or Reduction in Rank [§ 1482] p 838 
(10) Compensation [§§ 1483-1490] p 839 
(a) Right to Compensation in General [§ 1483] p 839 
(b) While Absent from Duty [§ 1484] p 839 
(c) Amount [§§ 1485-1488] p 840 
aa. In General [§ 1485] p 840 
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bb. Increase or Reduction [§ 1486] p 840 
ce. Waiver as to Amount [§ 1487] p 841 
dd. Extra Compensation [§ 1488] p 841 
(d) Suspensions and ‘Fines [§ 1489] p 841 
(e) Effect of Removal [§ 1490] p 841 
(11) Vacations [§ 1491] p 842 
h. Pensions, Benefit Funds, and Beneficial Associations [§§ 1492-1508] p 842 
(1) Pensions and Benefit Funds [§§ 1492-1504] p 842 
(a) Nature and Validity [§ 1492] p 842 
(b) Construction of Acts [§ 1493] p 843 
(c) Fund [§§ 1494-1495] p 843 
aa. In General [§ 1494] p 843 : 
bb. Assessments [§ 1495] p 843 
d) Membership in Department [§ 1496] p 843 
) Period of Service and Age {§ 1497] p 844 
) Pension or Compensation on Disability [§ 1498] p 845 
Death Relhef and Benefits [§ 1499] p 845 
Liability of Neighboring District Making Call for Assistance [§ 1500] p 846 
Application and Notice of Claim [§ 1501] p 846 
Rate or Amount [§ 1502] p 846 
(k) Diseretion of Officer or Board [§ 1503] p 847 
(1) Revocation [§ 1504] p 847 
(2) Relief Associations [§§ 1505-1508] p 847 
(a) Nature, Organization, and Powers [§ 1505] p 847 
(b) Dissolution [§ 1506] p 848 
(c) Membership and Benefits [§§ 1507-1508] p 848 
aa. In General [§ 1507] p 848 
bb. Termination or Loss of Rights [§ 1508] p 848 
5. Streets and Sewers [§§ 1509-1527] p 849 
. Creation of Offices [§ 1509] p 849 
. Election or Appointment of Officers [§ 1510] p 849 
. Qualification [§ 1511] p 850 
. Term of Office [§ 1512] p 850 
. Status of Officers, Boards, or Employees [§ 1513] p 851 
Civil Service Laws and Rules [§ 1514] p 852 
. Compensation [§§ 1515-1520] p 852 
(1) In General [§ 1515] p 852 
(2) As apg oe on Nature and Validity of Appointment or Contract [§ 1516] 
p 85 
(3) Fees, Extra Pay, and Reimbursement [§ 1517] p 853 - 
(4) During Period of Absence from Duty [§ 1518]: 853 
(5) During Period of Removal or Suspension [§ 1519] p 853 
(6) Change of Compensation [§ 1520] p 853 
h. Powers and Duties [§ 1521] p 854 
i. Liabilities [§ 1522] p 854 
J. Removal or Dismissal [§§ 1523-1526] p 855 
(1) In General [§ 1523] p 855 
(2) Grounds [§ 1524] p 856 
(3) Removal at Pleasure [§ 1525] p 856 
(4) Review and Reinstatement [§ 1526] p 857 
k. De Facto Officers [§ 1527] p 857 
6. Water and Light [§§ 1528-1544] p 857 
a. Creation of Offices [§ 1528] p 857 
b. Status of Boards or Officers [§ 1529] p 858 
c. Election or Appointment of Officers or Employees [§§ 1530-1531] p 858 
(1) Boards [§ 1530] p 858 ; 
(2) Other Officers or Employees [§ 1531] p 859 
. Bligibility [§ 1532] p 859 
. Qualification [§ 1533] p 860 
. Term of Office [§ 1534] p 860 
. Cwil Service Laws and Rules [§ 1535] p 860 
. Compensation [§ 1536] p 860 
. Powers and Duties [§§ 1537-1538] p 861 
(1) Board, Commissioner, or Director [§ 1537] p 861 
(2) Manager, Superintendent, and the Like [§ 1538] p 862 
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j. Liabilities [§ 1539] p 863 
k. Removal [§§ 1540-1542] p 863 
(1) Members of Boards [§ 1540] p 863 
(2) Other Officers and Employees 765 1541- -1542] p 864 
(a) In General [§ 1541] p 864 
(b) Removal at Pleasure [§ 1542] p 864 
l. Forfeiture of Office [§ 1543] p 864 
m. Abolition of Office [§ 1544] p 865 
Zi its and Subways [§§ 1545-1551] p 865 
a. Aqueduct Commissioners, Officers, and Employees [§§ 1545-1550] p 865 
(1) Status [§ 1545] p 865 
(2) Civil Service Laws and Rules [§ 1546] P 865 
(3) Eligibility [§ 1547] p 865 
(4) Compensation [§ 1548] p 865 
(5) Removal [§ 1549] p 866, 
(6) Abandonment of Office [§ 1550] p 866 
b. Rapid Transit Commissioners [§ 1551] p 866 
8. Wharves, Docks, and Ferries [§§ 1552-1558] p 866 
a. Status [§ 1552] p 866 
b. Civil Service Statutes [§ 1553] p 866 
ce. Election or Appointment [§ 1554] p 866 
d. Compensation [§ 1555] p 867 
e. Powers and Duties [§ 1556] p 867 
f. Liabilities [§ 1557] p 867 
g. Removal [§ 1558] p 867 
9. Park Commissioners, Officers, and Employees [§§ 1559-1567] p 867 
. Creation, Nature, and Status [§ 1559] p 867 
. Territorial Jurisdiction [§ 1560] p 868 
. Appointment or Election [§ 1561] p 868 
. Term of Office [§ 1562] p 869 
Compensation [§ 1563] p 869 
. Powers and Duties [§ 1564] p 869 
. Liability [§ 1565] p 870 
. Control of Courts [§ 1566] p 870 
i. Removal [§ 1567] p 870 
10. Education [§§ 1568-1585] p 871 
a. Nature and Status of Board [§ 1568] p 871 
. Authority and Powers of Board [§ 1569] p 872 
. Liabilities [§ 1570] p 873 
. Lligibility of Members [§ 1571] p 874 
. Appointment or Election [§§ 1572-1573] p 874 
(1) In General [§ 1572] p 874 
(2) Vacancies and Holding Over [§ 1573] p 875 
. Removal [§ 1574] p- 875 
. Compensation [§ 1575] p 876 
. Superintendent [§§ 1576-1580] p 876 
(1) Appointment [§ 1576] p 876 
(2) Eligibility [§ 1577] p 876 
(3) Term [§ 1578] p 876 
(4) Removal [§ 1579] p 876 
(5) Compensation [§ 1580] p 876 
i. Teachers [§ 1581] p 877 
j. Other Officers and Employees [§§ 1582-1584] p 877 
(1) Appointment, Tenure, and Abolition of ‘Office or Position [§ 1582] p 877 
(2) Removal, Suspension, ‘and Fines [§ 1583] p 878 
(3) Compensation [§ 1584] p 879 : 
k. Funds [§ 1585] p 879 
11. Charities and Correction [§§ 1586-1590] p 880 
a. Creation, Nature, and Status of Board [§ 1586] p 880 
b. Powers, Duties, and Liabilities [§ 1587] p 880 
c. Removal of Members or Subordinates [§ 1588] p 880 
d. City Physician [§§ 1589-1590] p 881 
(1) In General [§ 1589] p 881 
(2) Salary [§ 1590] p 881 
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12. Particular Institutions and Buildings [§§ 1591-1593] Pp 881 
a. Libraries [§ 1591] p 881 
b. Art Museum [§ 1592] p 881 
c. Other Municipal Structures [§ 1593] p 882 
13. Miscellaneous Boards and Officers [§§ 1594-1612] p 882 
a. Board of Assessment, Revision, and Appeal [§ 1594] p 882 
b. Board of Equalization [§ 1595] p 882 
. Board of Mechanical Engineers |§ 1596] p 882 
. Board of Registration and Election [§ 1597] p 882 
Board of Sinking Fund Commissioners [§ 1598] p 883 
. Boiler Inspector [§ 1599] p 883 
. City Engineer [§ 1600] p 883 
. City Surveyor [§ 1601] p 884 
. Civil Service Commission [§ 1602] p 884 
. Commissioner of Deeds [§ 1603], p 884 
. Department of Public Safety [§ 1604] p 884 
. Employment Bureau [§ 1605] p 884 
. Hacise Commissioners [§ 1606] p 885 
. Law Department and City Attorney [§§ 1607-1609] p 885 
(1) In General [§ 1607] p 885 
(2) Powers and Duties [§ 1608] p 885 
(3) Compensation [§ 1609] p 886 
o. Treasurer of Municipality [§ 1610] p 886 
p- Weights and Measures [§ 1611] p 886 
q. Other Boards [§ 1612] p 886 
C. Agents and Employees [§§ 1613-1699] p 887 
1. Distinctions [§§ 1613-1615] p 887 
a. Between Officer and Agent or Employee [§ 1613] p 887 
b. Between Employee and Independent Contractor [§ 1614] p 888 
c. Between Position and Office, Place, or Employment [§ 1615] p 888 
2. Appointment or Hmployment [§§ 1616-1644] p 889 
a. Power To Appoint or Employ [§§ 1616-1622] p 889 
(1) In General [§ 1616] p 889 
(2) Particular Persons {§§ 1617-1622] p 889 
(a) Accountant [§ 1617] p 889 / 
(b) Agent Tio Sell or Refund Bonds [§ 1618] p 889 
(ce) Architect [§ 1619] p 889 
(d) Counsel [§ 1620] p 890 
(e) Detective [§ 1621] p 890 
(f) Engineer [§ 1622] p 891 
b. Agency Which May Exercise Power [§§ 1623-1628] p 891 
(1) In General [§ 1623] p 891 
(2) Legislative Body [§ 1624] p 891 
(3) Board [§ 1625] p 891 
(4) Officers [§ 1626] p 892 
(5) Delegation of Power [§ 1627] p 892 
(6) Ratification of Unauthorized Employment [§ 1628] p 893 
c. Limitations on Hxercise of Power [§§ 1629-1632] p 893 
(1) In General [§ 1629] p 893 
(2) Qualifications of Employee [§§ 1630-1632] p 894 
(a) Citizenship or Residence [§ 1630] p 894 dy 
(b) Under Civil Service Statutes [§ 1631] p 894 
(c) Under Veteran Soldier Statutes [§ 1632] p 895 
d. Conditions Precedent to, and Mode of, Pree or A Getoa ae [§§ 1633- 1644] 
Pp 
(1) In General [§ 1633] p 895 
(2) Contract of Employment [§ 1634] p 895 
(3) Under Civil Service Laws [§§ 1635-1644] p 896 
(a) In General [§ 1635] p 896 
(b) Classification [§ 1636] p 896 
(c) Hxamination [§§ 1637-1639 ] p 897 ‘ 
aa. In Competitive Class [§§ 1637-1638] p 897 
(aa) Necessity [§ 1637] p 897 
(bb) Character and Conduct [§ 1638] p 898 
z bb. In Labor or Noncompetitive Class [§ 1639] p 898 
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(d) Eligible Lists [§ 1640] p 898 
(e) Notification of Vacancy [§ 1641] p 899 
(f) Certification [§ 1642] p 899 
(g) Selection from Certified List [§ 1643] p 900 
(h) Notification and Record of Appointment [§ 1644] p 900 
3. Authority and Duty of Agent [§ 1645] p 900 
4. Term of Employment [§§ 1646-1650] p 901 
a. In General |§ 1646] p 901 
b. Under Civil Service Laws [§§ 1647-1649] p 901 
(1) In General [§ 1647] p 901 
(2) Probationary Employee [§ 1648] p 901 
(3) Temporary Employee [§ 1649] p 901 
c. Under Veteran Soldier or Firemen Laws [§ 1650] p 902 
5. Number of Hours Constituting Day’s Work [§ 1651] p 902 
6. Compensation [§§ 1652-1664] p 902 
a. Right to [§§ 1652-1655] p 902 
(1) In General [§ 1652] p 902 
(2) During Absence [§ 1653] p 903 
(3) After Resignation, Discharge, or Suspension [§ 1654] p 904 
(4) For Overtime Work or Work Outside Duties [§ 1655] p 904 
b. Fixation [§ 1656] p 905 
. Rate or Amount [§§ 1657-1658] p 905 
(1) In General [§ 1657] p 905 
(2) Minimum Limit [§ 1658] p 906 
. Increase or Reduction [§ 1659] p 906 
. Waiver or Release of Right to Full Amount [§ 1660] p 907 
. Pensions and Benefits [§ 1661] p 907 
. Payment [§§ 1662-1663] p 908 
(1) Conditions Precedent [§ 1662] p 908 
(2) Time [§ 1663] p 908 
. Actions [§ 1664] p 909 
7. Transfer |§ 1665] p 909 
8. Promotion [§ 1666] p 910 
9. Termination of Employment [$$ 1667-1699] p 910 
a. Resignation [§ 1667] p 910 
b. Suspension [§ 1668] p 910 
c. Discharge [§§ 1669-1699] p 911 
(1) In General [§ 1669] p 911 
(2) Power of Particular Agency [§ 1670] p 911 
(3) What Constitutes [§ 1671] p 912 
(4) Under Civil Service Laws [§§ 1672-1678] p 912 
(a) In General [§ 1672] p 912 
(b) Application of Laws [§§ 1673-1674] p 913 
aa. To Particular Employees [§ 1673] p 913 
bb. On Abolition of Position [§ 1674] p 913 
(ec) Grounds for Discharge [§ 1675] p 914 
(d) Proceedings [§§ 1676-1678] p 915 
aa. Preferment, Filing, and Notice of Charges [§ 1676] p 915 
bb. Hearing or Explanation [§ 1677] p 916 
ce. Review [§ 1678] p 917 
(5) Under Veteran Soldier Statutes [§§ 1679-1681] p 918 
(a) In General [§ 1679] p 918 
(b) On Abolition of Position or Place of Employment [§ 1680] p 918 
(c) Proceedings and Review Thereof [§ 1681] p 918 
(6) Under Veteran Fireman Statutes [§ 1682-1699] p 919 


XIII. TORTS [§§ 1700-2080] p 920 
A. In General [§ 1700] p 920 
B. Exercise of Governmental or Corporate Functions or Powers [§§ 1701-1714] p 921 
1. In General [§§ 1701-1708] p 921 

a. Rules Stated [§ 1701] p 921 
b. Nature of Duties or Functions in General [§ 1702] p 925 
ce. Rule Imposing Liability Where Duties Are Mandatory [§ 1703] \» 927 
d. Discretionary, Legislative, Judicial, and Ministerial Functions [§ 1704] p 928 
e. Special Corporate Interest or Profit [§ 1705] p 930 
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f. Rule in Admiralty [§ 1706] p 932 
g. Statutory Regulations [§§ 1407-1708] p 932 
(1) Exempting from Liability [§ 1707] p 932 
(2) Imposing Liability [§ 1708] p 932 
2. Liability for Mere Nonfeasance [§ 1709} p 933 
3. Proper Exercise of Lawful Power [§ 1710] p 933 
4. Acts Ultra Vires [§ 1711] p 933 
5. Persons Entitled to Relief {§§ 1712-1714] p 934 
a. In General [§ 1712] p 934 
b. Municipal Employees [§§ 1713-1714] p 934 
(1) In General [§ 1713] p 934 
(2) Injuries to Employees on Streets [§ 1714] p 936 
C. Acts or Omissions of Officers or Agents [§§ 1715-1729] p 937 
1. In General [§ 1715] p 937 
2. Officer, Board, or Department as Agent of Municipality [§§ 1716-1718] p 938 
a. In General [§ 1716] p 938 
b. Public and Independent Officers, Boards, Etc. [§ 1717] p 940 
ce. Manner of Appointment and Payment of Officer as Affecting Authority [§ 1718] p 942 
WB: Scope of Authority or Employment [§§ 1719-1721] p 942 
a. In General [§ 1719] p 942 
b. Performance of Services for Others than Municipality [§ 1720] p 944 
ce. Ratification of Unauthorized Acts, and Estoppel [§ 1721] p 945 
4, Independent Contractors [§§ 1722-1729] p 946 
a. General Rule [§ 1722] p 946 
b. Application of, and Exceptions to, Rule [8s 1723-1728] p 947 
(1) In General [§ 1723] p 947 
(2) Control of Work [§ 1724] p 948 
(3) Nondelegable Duties [§§ 1725-1726] p 949 
(a) In General [§ 1725] p 949 
(b) Work or Excavation in Street [§ 1726] p 949 
(4) Acts Collateral to Contract [§ 1727] p 950 
(5) Abandonment, Completion, or Acceptance of Work [§ 1728] p 951 
¢. Stipulations as to Duties and Liabilities [§ 1729] p 951 
D. Liability with Respect to Particular Acts and Functions [§§ 1730-1754] p 952 
1. Construction and Maintenance of Public Improvements and Works in 1730-1731] p 952 
a. Defective Plans [§ 1730] p 952 
b. Negligence in’ Construction or Maintenance [§ 1731] p 952 
. Failure To Enact or Enforce Ordinances and By-Laws [§ 1732] p 954 
. Nuisances [§§ 1733-1735] p 955 
a. Abatement in General |§ 1733] p 955 
b. Nuisance Created or Permitted by Municipality [§§ 1734-1735] p 956 
(1) In General [§ 1734] p 956 
(2) Collection and Disposal of Garbage [§ 1735] p 958 
. Destruction or Removal of Private Property [§ 1736] p 959 
. Trespass and Conversion [§ 1737] p 960 
. Infringement of Patent [§ 1738] p 960 
. Injuries by Mob Violence [§§ 1739-1743] p 960 
a. In General [§ 1739] p 960 
b. Statutory Liability [§§ 1740-1743] p 961 
(1) In General [§ 1740] p 961 
(2) Nature and Purpose of Assemblage [§ 1741] p 962 
(3) Notice of Apprehended Danger [§ 1742] p 963 
(4) Conduct of Person Injured [§ 1743] p 963 
. Care of Poor, and Public Charities [§ 1744] p 964 
. Police Power and Officers [§ 1745] p 964 
. Firemen and Loss by Fire [§§ 1746-1748] p 967 
a. In General [§ 1746] p 967 
b. Liability for Damage by Fire [§ 1747] p 969 
c. Haceptions to Rule of Nonliability [§ 1748] p 970 
11. Health [§§ 1749-1751] p 971 
a. In General [§ 1749].p 971 
b. Cleaning Streets and ME eins Garbage and Ashes [§ 1750] p 972 
ce. Seizure or Destruction of Private Property [§ vine pigs 
12. Education [§ 1752] p 973 
13. Levy and Collection of Taxes [§ 1753] p 973 
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14. Becor cise of Rights or Privileges Granted by Municipality [§ 1754] p 
E. Defects or Obstructions in Streets or Other Public Ways [§§ 1755-1885] p 
1. Nature and Grounds of Liability [§§ 1755-1763] p 974 
a. At Common Law [§§ 1755-1757] p 974 
(1) Liability Rule [§ 1755] p 974 
(2) Nonliability Rule [§ 1756] p 977 
(3) What Law Governs [§ 1757] p 977 
b. Statutory and Charter Provisions [§§ 1758-1759] p 977 
(1) Imposing Liability [§ 1758] p 977 
(2) Exempting from or Limiting Liability [§ 1759] p 979 
e. Lack of Means or Funds [§ 1760] p 979 
d, Delegation of Duty [§§ 1761-1763] p 980 
(1) In General [§ 1761] p 980 
(2) Duty Imposed on Abutting Owners [§ 1762] p 980 
(3) Duty Imposed on Private Corporation [§ 1763] p 981 
2. Ways as to Which Duty Is Imposed [§§ 1764-1774] p 981 
a. General Rules [$9 1764-1770] p 981 
(1) Liability in General [§ 1764] p 981 
(2) Unopened or Unimproved Streets or Ways [§ 1765] p 983 
(3) Effect of Improvement, Repair, or Other Acts of Recognition of Streets or Ways 
[§ 1766] p 983 
4) Streets or Ways Constructed by Others or with State Aid [§ 1767] p 984 
(5) Streets in Annexed Territory [§ 1768] p 985 
(6) Streets or Ways Outside of Municipal Limits [§ 1769] p 985 
(7) Abandonment or Closing of Street [§ 1770] p 985 
b. Particular Kinds or Parts of Streets or Ways [§§ 1771-1774] p 986 
(1) In General [§ 1771] p 986 
(2) Sidewalks and Crosswalks [§§ 1772-177 74] p 987 
(a) Liability in General [§ 1772] p 987 
(b) Sidewalks and Crossings Built by Private Citizens [§ 1773] p 989 
(c) Walks Outside of Highway [§ 1774] p 990 
3. Cause of or Responsibility for Defects, Obstructions, or Dangerous Conditions [§§ 1775- 
1784] p 990 
a. Acts or Omissions of Private Persons [§§ 1775-1776] p 991 
(1) In General [§ 1775] p 991 
(2) Abutting Owners [§ 1776] p 992 
‘b. Acts of Railroad Company [§ 1777] p 992 
Acts of Water Company. [§ 1778] p 993 
. Acts of Independent Publie Officers [¥ 1779] p 993 
e. License or Permission of Municipality [§§ 1780-1782] p 993 
(1) Authorized Grant [§ 1780] p 993 
(2) Unauthorized Grant [§ 1781] p 995 
(3) Street Fairs, Celebrations, and Public Exhibitions [§ 1 82] p 
f. Failwre To Prevent Improper Use of Streets [§§ 1788 1784] 0 996 
(1) In General [§ 1783] p 996 
(2) Coasting [§ 1784] p 998 
4. Care and Condition of Streets and Other Public Ways [§§ 1785-1845] p 998 
a. Rule of Reasonable Care [§ 1785] p 998 
b. Determination of Reasonable Care [§§ 1786-1788] p 1002 
(1) In General [§ 1786] p 1002 
(2) As Affected by Number and Extent of Streets or Sidewalks, and Extent of Use 
[§ 1787] p 1003 
(3) Time Allowed To Make Repairs or Remove Obstructions [§ 1788] p 1004 
ce. Sufficiency and Safety [§§ 1789-1818] p 1004 
(1) In General |§ 1789] p 1004 
(2) Width of Street or Sidewalk and Dangers Outside Traveled Way [§§ 1790-1791] 
1006 
‘ (a) In General [§ 1790] p 1006 
(b) Defects or Obstructions Outside of Traveled pied Rendering Its Use Un- 
safe [§ 1791] p 1008 
(3) Effort To Make Repairs [§ 1792] p 1008 
(4) Defects and Obstructions [§§ 1793-1818] p 1009 
(a) In General [§ 1793] p 1009 
(b) Defects in Plan of Construction [§ 1794] p 1015 
(ec) Steps, Slopes, and Abrupt Descents [§ 1795] p 1017 
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(d) Temporary Obstructions [$$ 1796-1798] p 1018 
aa. In General [§ 1796] p 1018 
bb. Improvement or Repair of Way [§ 1797] p 1019 
ce. Building Materials [§ 1798] p 1019 
(e) Rain, Snow, and Ice [§§ 1799-1806] p 1019 
aa. On Roadway [§ 1799] p 1019 
bb. On Sidewalks [§§ 1800-1801] p 1020 
(aa) In General [§ 1800] p 1020 
(bb) Aecumulations Caused by Defects [§ 1801] p 1023 
ce. On Crossings or Crosswalks [§ 1802] p 1024 
dd. Motice of Snow or Ice [§§ 1803-1802] p 1025 
(aa) In General [§ 1803]. p 1025 
(bb) Actual or Constructive Notice [§ 1804] p 1025 
ee. Time for Removal [§. 1805] p 1027 
ff. Statutory Exemptions from Liability [§ 1806] p 1028 
(f) Overhanging and Falling Objects [§§ 1807-1810] p 1029 
aa. In General [§ 1807] p 1029 
bb. Structures or Projections over Street [§ 1808] p 1029 
ec. Overhanging or Falling Trees or Limbs [§ 1809] p 1030 
dd. Buildings or Other Structures Adjacent to Street [§ 1810] p 1030 
(g) Objects Frightening Horses [§§ 1811-1813] p 1031. 
aa. In General [§ 1811] p 1031 
bb. Steam Rollers and Other Road Implements [9 1812] p 1032 
ce. Building Materials [§ 1813] p 1033 
(h) Embankments, Excavations, and Openings in Streets [§§ 1814-1816] 
p 1033 . 
aa. Embankments [§ 1814] p 1033 
bb. Excavations [§ 1815] p 1033 
ec. Openings [§ 1816] p 1036 
(i) Property Adjacent to Street [§ 1817] p 1037 
(j) Dangerous Approach from Private Property [§ 1818] p 1039 
d. Notice of Defects and Obstructions [§§ 1819-1832] p 1040 
(1) In General [§ 1819] p 1040 
(2) Unsafe Condition Caused by, or under Authority of, Municipality [§ 1820] 
p 1042 
(3) Actual, Implied, or Constructive Notice [§§ 1821-1822] p 1043 
(a) In General [§ 1821] p 1043 
(b) Statutory Requirement of Actual Notice [§ 1822] p 1044 
(4) Nature and Sufficiency of Constructive Notice Generally [§ 1823] p 1045 
(5) Time of Existence of Defect or Obstruction [§§ 1824-1825] p 1046 
(a) General Rules [§ 1824] p 1046 
(b) Application of Rules [§ 1825] p 1049 
(6) Hidden or Latent Defects [§ 1826] p 1051 
) Inspection [§ 1827] p 1052 
(8) Notice of Other Defects or General Conditions [§ 1828] p 1053 
) Known Probable Causes [§§ 1829-1830] p 1054 
(a) In General [§ 1829] p 1054 
(b) Condition of Structure from Use and Decay [§ 1830] p 1055 
(10) Notice to Municipal Officers or Agents [§ 1831] p 1056 
(11) Notice to Private Citizens [§ 1832] p 1058 
e. Precautions against Injury [§§ 1833-1838] p 1058 
(1) In General [§ 1833] p 1058 
(2) Precautions While Making Improvements [§ 1834] p 1059 
(3) Lighting Streets [§ 1835] p 1059 
(4) Barriers, Guards, Lights, or Signals [§§ 1836-1838] p 1060 
(a) In General [§ 1836] p 1060 
(b) Suffictency [§ 1837] p 1061 
(@) Removal [§ 1838] p 1063 
f. Proximate Cause [§§ 1839-1845] p 1063 
(1) In General [§ 1839] p 1063 
(2) Coneurrent and Intervening Causes [§§ 1840-1845] p 1065 
(a) In General [§ 1840] p 1065 
(b) Snow and Ice [§ 1841] p 1067 
(c) Wrongful Act of Third Person [§ 1842] p 1067 
(d) Fright of, or Accident to, Horses [§§ 1843-1845] p 1068 
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aa. In General [§ 1843] p 1068 
bb. Shying or Momentary Loss of Control [§ 1844] p 1070 
ce. Loss of Control Due to Defect or Obstruction [§ 1845] p 1070 
5. Persons Entitled to Redress [§§ 1846-1849] p 1071 
a. In General [§ 1846] p 1071 
b. Nature of Injury heated [§ 1847] p 1071 
ce. Use of Way at Time of Injury [§§ 1848-1849] p 1072 
(1) In General [§ 1848] p 1072 
(2) Children or Others Playing in Street [§ 18484] p 1 ne 
(3) Injury Sustained While Violating Law [§ 1849] p 1074 
6. Contributory Negligence [§§ 1850-1863] p 1076 
a. In General [§ 1850] p 1076 
b. Care Required. [§§ 1851-185314] p 1077 
(1) In General [§ 1851] p 1077 
(2) Of Children [§ 1852] p 1080 
(3) Of Persons Physically Disabled [§ 1853] p 1080 
(4) Of Intoxicated Persons [§ 185344] p 1081 
Knowledge of Defect or Danger [§§ 1854-185414] p 1082 
(1) In General [§ 1854] p 1082 - 
(2) Nature and Extent of Knowledge, Temporary Forgetfulness, or Mistake 
[§ 185414] p 1086 
. Duty To Observe and Avoid Defect or Obstruction [§ 1855] p 1087 
Choice of Ways [§ 1856] p 1090 
. Leaving Street or Traveled Part [§§ 1857-1859] p 1093 
(1) In General [§ 1857] p 1093 
(2) Pedestrian Leaving Sidewalk or Traveled Part Thereof [§§ 1858-1859] p 1093 
(a) In’ General [§ 1858] p 1093 
(b) Crossing Street Elsewhere than on Crosswalks [§ 1859] p 1094 : 
g. Traveling in Nighttime [§§ 1860-1861] p 1094 
(1) In General [§ 1860] p 1094 
(2) With Knowledge of Danger [§ 1861] p 1096 
h. Defects in Vehicle, Horse, or Harness [§ 1862] p 1098 
i. Acts in Emergencies [§ 1863] p 1098 
7. Liability of Abutters or Persons Causing Defects [§§ 1864-1885] p 1099 
a. Nature and Grounds of Liability Generally [§§ 1864-1877] p 1099 
(1) In General [§§ 1864-1865] p 1099 
(a) Defects in Streets [§ 1864] p 1099 
(b) Defects in Sidewalks [§ 1865] p 1101 
(2) Abutting Owners or Occupants [§§ 1866-1873] p 1102 
(a) Defects in Streets Generally [§ 1866] p 1102 
(b) Defects in Sidewalks [§§ 1867-1873] p 1104 
aa. In General [§ 1867] p 1104 
bb. Statutes Imposing Liability [§-1868] p 1105 
ce. Snow and Ice [§ 1869] p 1106 
dd. Areaways, Coalholes, Elevators, and Other Permanent Openings 
[§ 1870] p 1108 
ee. Hacavations [§ 1871] p 1109 
ff. Obstructions [§ 1872] p 1109 
ge. Falling Objects [§ 1873] p 1111 
(3) Public Contractors [§§ 1874-1877] p 1111 
(a) In General [§ 1874] p 1111 
(b) Barriers, Guards, or Lights [§ 1875] p 1113 
(c) Effect of Stipulations in Contract [§ 1876] p 1114 
(d) Effect of Completion and Acceptance of Work [§ 1877] p 1114 
b. License or Permission [§ 1878] p 1114 
ce. Violation of Statute or Ordinance [§ 1879] p 1118 
d. Liability Dependent on Right, Title, or Control of Defect or Obstruction [§§ 1880- 
1882] p 1119 
(1) In General [§ 1880] p 1119 
(2) Abandonment or Surrender of Title or - Control [§ 1881] p 1120 
(3) Sale of Abutting Property [§ 1882] p 1121 
e. Concurrent Liability of Municipality [§ 1883] p 1121 
f. Notice of Defect or Danger [§ 1884] p 1122 
g. Proximate Cause of Injury [§ 1885] p 1123 
F. Defects in Sewers, Drains, or Watercourses [§§ 1886-1924] p 1124 
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. Duty To Construct Sewers and Drains [§ 1886] p 1124 
. Liability for Defects in Plan [§ 1887] p 1125 
. Liability for Negligence in Construction and Maintenance [§§ 1888-1891] p 1127 
a. In General [§ 1888] p 1127 
b. Negligence in Construction [§§ 1889-1890] p 1127 
(1) In General [§ 1889] p 1127 
(2) Negligence of Independent Contractors, or of oe Public Officers 
[§ 1890] p 1129 
ce. Negligence in Maintenance and Repair [§ 1891] p 1129 
. Sewers or Drains Causing Liability Generally [§ 1892] p 1131 
. Injury through Private Drain Connecting with Public noes [§ 1893] p 1133 
. Inadequacy of Sewers and Drains [§§ 1894-1895] p 1134 
a. In General [§ 1894] p 1134 
b. Extraordinary Storm or Flood [§ 1895] p 1136, 
. Creation of Nuisance [§ 1896] p 1138 
. Abandonment or Change of Drain or Sewer |§ 1897] p ave 
. Watercourses [§§ 1898-1901] p 1139 
a. Duty and Liability of Municipality in General |§ 1898] p 1139 
b. Riparian Rights in General-[§ 1899] p 1140 
ce. Flooding Land by Obstruction or Diversion [§§ 1900-1901] p 1140 
(1) In General [§ 1900] p 1140 
(2) Drain or Surface Water Emptying into Stream [§ 1901] p 1142 
10. Surface Water [§§ 1902-1906] p 1143 
a. Duty of Municipality Generally [§ 1902] p 1143 
b. Obstructing, Diverting, or Increasing Flow [§§ 1903-1906] p 1143 
(1) Nonliability Rule [§ 1903] p 1143 ° 
(2) Exceptions to, and Modifications of, Rule Generally [§ 1904] p 1144 
(3) Accumulation and Discharge in a Body [§ 1905] p 1145 
(4) Negligence of Municipality [§ 1906] p 1146 
11. Discharge of Sewage [§§ 1907-1909] p 1147 
a. In General [§ 1907] p 1147 
b. Pollution of Watercourse [§§ 1908-1909] p 1148 
(1) Liability of Municipality in General *s 1908] p 1148 
(2) Defenses [§ 1909] p 1151 
12. Liability for Acts of Third Persons [§ 1910] p 1152 
13. Notice of Defects or Obstructions [§ 1911] p 1153 
14. Right to Relief [$$ 1912-1913] p 1154 
a. In General [§ 1912] p 1154 
b. Estoppel or Waiver [§ 1913] p 1155 
15. Proximate Cause [§ 1914] p 1156 
16. Contributory Negligence [§ 1915] p 1156 
17. Liability of Third Persons [§§ 1916-1917] p 1158 
a. In General [§ 1916] p 1158 
b. Contractors [§ 1917] p 1159 
18. Abatement or Injunction [§§ 1918-1924] p 1159 
a. Against Municipality [§§ 1918-1923] p 1159 
(1) In General [§ 1918] p 1159 
(2) Persons Entitled to Relief [§ 1919] p 1161 
(3) Matters Affecting Right to Relief tt 1920-1923] p 1161 
(a) Defenses in General [§ 1920] p 1161 
(b) Anticipated Injury [§ 1921] p 1162 
(c) Estoppel [§ 1922] p 1162 
(d) Notice [§ 1923] p 1163 
b. Against Third Persons [§ 1924] p 1163 
G@. Condition or Use of Public Buildings and Other Property [§§ 1925-1951] p 1163 
1. Nature and Grounds of Liability [§§ 1925-1929] p 1163 
a. Governmental or Corporate Purposes in General [§ 1925] p 1163 
b. Liability to Trespassers {§ 1926] p 1164 
ce. Liability to Licensees and Invitees [§ 1927] p 1164 
d. Liability for Acts of Third Persons [§ 1928} p 1164 
e. Liability of Third Persons [§ 1929] p 1166 
2. Buildings, Machinery, and Appliances in General [§ 1930] p 1166 
3. School Buildings and Premises [§ 1931] p 1167 
4. Police or Fire Stations, Apparatus and Appliances [§ 1932] p 1167 
5. Prisons and Workhouses [§ 1933] p 1168 
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. Hospitals and Pesthouses [§ 1934] p 1169 
. Poor Farms [§ 1935] p 1170 
. Parks, Playgrounds, Public Squares, and Commons [§§ 1936-1938] p 1170 
a. Liability Rule [§ 1936] p 1170 / 
b. Nonliability Rule [§ 1937] p 1172 
c. Driveways, Footpaths, and Other Parkways [§ 1938] p 1173 
9. Public Baths [§ 1939] p 1173 
10. Markets and Market Puce [§ 1940] p 1174 
11. Pounds, Dumping Grounds, and Quarries [§ 1941] p 1174 
12. Water Frovtage, Landings, Wharves, and Docks [§§ 1942-1944] p 1175 
a. In General |§ 1942] p 1175 
b. Obstructions in Waters at or Adjacent to Landings [§ 1943] p 1175 
ce. Effect of Lease [§ 1944] p 1176 
13. Drawbridges [§ 1945] p 1176 
14. Vehicles and Vessels [§ 1946] p 1176 
15. Railroads and Subways [§ 1947] p 1177 
16. Waterworks [§ 1948] p 1177 
17. Public Wells [§ 1949] p 1180 
18. Electric Light or Power Plants [§ 1950] p 1181 
19. Gas Plants [§ 1951] p 1182 
H. Actions [§§ 1952-2080] p 1182 
1. Nature and Form of Remedy [§§ 1952-1953] p 1182 
a. In General [§ 1952] p 1182 
b. Injunction [§ 1953] p 1183 
2. Conditions Precedent [§§ 1954-1984] p 1183 
a. In General [§ 1954] p 1183 
b. Exhaustion of Remedy against Person Primarily Liable [§ 1955] p 1183 
c. Notice or Presentment of Claim for Injury [§§ 1956-1984] p 1183 
(1) Necessity, Nature, and Purpose [§§ 1956-1960] p 1183 
(a) In General [{§ 1956] p 1183 
(b) Construction and Operation of Statute Generally [§ 1957] p 1186 
(c) Applicability in Particular Cases [§§ 1958-1960] p 1187 
aa. In General [§ 1958] p 1187 
bb. Injuries to Municipal Employees [§ 1959] p 1191 
ce. Notice to Abutters or Persons Causing Injury [§ 1960] p 1191 
(2) Who May Give Notice or Present Claim [§ 1961] p 1191 “ 
(3) Form and Sufficiency [§§ 1962-1971] p 1192 
(a) In General [§ 1962] p 1192 
(b) Commencement of Action as Notice [§ 1963] p 1195 
(c) Time, Place, Cause, and Nature of Injury [§§ 1964-1968] p 1195 
aa. In General [§ 1964] p 1195 
bb. Time [§ 1965] p 1196° 
ce. Place [§ 1966] p 1197 
dd. Cause [§ 1967] p 1200 
ee. Nature and Extent, and Damages Claimed [§ 1968] p 1201 
(d) Intention To Sue or Hold Municipality Liable [§ 1969] p 1202 
(e) Effect of Defects [§§°1970-1971] p 1203 
aa. In General [§ 1970] p 1208 
bb. Amendment or New Notice [§ 1971] p 1204 
(4) Verification [§ 1972] p 1204 
(5) Service or Presentation, and Time Therefor [8% ne see p 1205 
(a) In General [§ 1973] p 1205 
(b) Person upon or to Whom Notice Must Be Served or Claim Presented 
[§ 1974] p 1205 
(c) Time for Service or Presentation [§ 1975] p 1207 
(6) Time for Investigation [§ 1976] p 1208 
(7) Excuses for Want of, or Delay in, Giving Notice or Presenting Claim [§§ 1977- 
1979] p 1208 
(a) In General [§ 1977] p 1208 
(b) Physical and Mental Incapacity Generally [§ 1978] p 1209 
(ec) Infancy [§ 1979] p 1210 
(S) Waiver of Notice or Defects Therein [§§ 1980-1982] p 1210 
(a) Want of Notice [§ 1980] p 1210 
(b) Delay in Filing or Presenting [§ 1981] p 1211 
(ec) Defects [§ 1982] p 1211 
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(9) New Notice [§ 1983] p 1213 


(10) Appeal from Disallowance of Claim [§ 1984] p 1213 
3. Notice by Municipality of Liability of Third Persons [§ 1985) p 1213 


4, Limitation of Actions [§ 1986] p 1213 
5. Parties [§§ 1987-1990] p 1215 

a. In General [§ 1987] p 1215 

b. Plaintiffs [§ 1988] p 1215 

ce. Defendants [§ 1989] p 1215 

d. Defects, Objections, and Waiver [§ 1990] p 1218 
6. Pleading [§§ 1991-2010] p 1218 


a. Declaration, Petition, or Complaint [§§ 1991-2001] p 1218 


(1) In General [§ 1991] p 1218 
(2) Negligence in General [§§ 1992-1995] p 1220 


(a) Statement of Cause of Action Generally [§ 1992] p 1220 


(b) Duty of Defendant [§ 1993] p 1223 


(c) Allegation of Negligence or Breach of Duty [§ 1994] p 1224 


(d) Proximate Cause of Injury [§ 1995] p 1225 
(3) Existence and Nature of Defect [§ 1996] p 1226 
(4), Location of Defect [§ 1997] p 1227 
(5) Notice of Defect or Obstruction [§ 1998] p 1228 


(6) Notice or Presentation of Claim [§§ 1999-2000] p 1229 

(a) Necessity and Sufficiency of Allegations [§ 1999] p 1229 

(b) Mode and Time of Raising Objections, and Waiver [§ 2000] p 1231 
(7) Negativing Contributory Negligence [§ 2001] p 1231 


b. Plea or Answer [§ 2002] p 1233 

c. Amendment [§ 2003] p 1234 

d. Issues, Proof, and Variance [§§ 2004-2010] p 1235 
(1) In General [§ 2004] p 1235 
(2) Matters To Be Proved [§ 2005] p' 1235 


(3) Hvidence Admissible under Pleadings [§§ 2006-2007] p 1236 


(a) In General [§ 2006] p 1236 

(b) General Issue [§ 2007] p 1237 
(4) Variance [§§ 2008-2010] p 1238 
(a) In General [§ 2008] p 1238 


(b) Notice of Claim and Pleading or Proof [§§ 2009-2010] p 1240 


‘ aa. In General [§ 2009] p 1240 
bb. Damages [§ 2010] p 1241 
7. Evidence [§§ 2011-2039] p 1242 
a. Presumptions [§§ 2011-2012] p 1242 
(1) In General [§ 2011] p 1242 
(2) Res Ipsa Loquitur [§ 2012] p 1248 
b. Burden of Proof [S§ 2013-2014] p 1244 
(1) In General [§ 2013] p 1244 
(2) Contributory Negligence [§ 2014] p 1247 
c. Admissibility of Evidence [§§ 2015-2033] p 1248 
(1) In General [§ 2015] p 1248 


(2) Negligence of Defendant in General [§ 2016] p 1250 
(3) Condition of Way and Nature of Defect or Obarucson [§§ 2017-2019] p 1252 


(a) In General [§ 2017] p 1252 

(b) Prior to Accident [§ 2018] p 1254 

(c) Subsequent to Accident [§ 2019] p 1254 
Customs and Usages [§ 2020] p 1256 

Similar Defects and Conditions {§ 2021] p 1256 
Other Accidents [§ 2022] p 1257 

Absence of Other Accidents [§ 2023] p 1259 
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(a) Actual Notice [§ 2025] p 1261 

(b) Constructive Notice in General [§ 2026] p 

(c) Conditions at Other Times or Places [§ ee 

(d) Other Accidents [§ 2028] p 1264 

(e) Subsequent Repairs or Precautions [§ 2029] p 
(10) Contributory Negligence [§§ 2030-2032] p 1264 

(a) In General [§ 2030] p 1264 

(b) Conditions at Other Places [§ 2031] p 1266 


Subsequent Repairs or Precautions |§ 2024] p 1260 
Notice of Defect or Obstruction [§§ 2025-2029] p 1261 
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(ce) Other Accidents or Absence Thereof [§ 2032] p 1266 
(11) Evidence as to Notice of Claim [§ 2033] p 1266 
d. Weight and Sufficiency of Evidence [§§ 3034-2039) p 1267 
(1) In General [§ 2034] p 1267 
(2) Existence or Location of Street [§ 2035] p 1272 
(3) Notice of Defect [§ 2036] p 1272 
(4) Proximate Cause of Injury [§ 2037] p 1274 
(5) Contributory Negligence [§ 2038] p 1275 
(6) Notice of Claim [§ 2039] p 1276 
8. Trial in General [§ 2040] p 1277 
9. Questions for Court and for Jury [§§ 2041-2055] p 1277 
,a. General Rules [§§ 2041-2042] p 1277 
(1) Questions of Law and Fact in General [§ 2041] p 1277 
(2) As Determined by the Evidence [§ 2042] p 1278 
b. Particular Issues [§§ 2043-2055] p 1279 
(1) Location of Accident [§ 2043] p 1279 
(2) Negligence of Defendant in General [§ 2044] p 1279 
(3) Sufficiency and Safety of Way [§§ 2045-2046] p 1283 
(a) In General [§ 2045] p 1283 
(b) Lights and Guards [§ 2046] p 1286 
(4) Existence of Nuisance [§ 2047] p 1287 
(5) Notice of Defect or Obstruction [§ 2048] p 1288 
(6) Negligence of Abutting Owner [§ 2049] p 1289 
(7) Negligence of Person Causing Defect or Obstruction [§ 2050] p 1290 
(S) Proximate Cause of Injury [§ 2051] p 1292 
(9) Contributory Negligence [§§ 2052-2054] p 1293 
(a) In General [§ 2052] p 1293 
(b) Knowledge of Defect or Obstruction [§ 2053] p 1297 
(ec) Duty To Observe and Avoid Danger [§ 2054] p 1300 
(10) Notice or Presentation of Claim [§ 2055] p 1301 
10. Instructions [§§ 2056-2062] p 1302 
a. Form and Sufficiency Generally [§§ 2056-2060] p 1302 
(1) In General [§ 2056] p 1302 
(2) Certainty, Dejiniteness, and Particularity [§ 2057] p 1305 
(3) Invading Province of Jury [§ 2058] p 1306 
(4) Conformity to Pleadings and Proof [§ 2059] p 1307 
(5) Construction [§ 2060] p 1309 
b. Contributory Negligence [{§ 2061] p 1310 
ce. Requests for Instructions [§ 2062] p 1313 
11. Verdict and Findings [§§ 2063-2066] p 1315 
a. In General [§ 2063] p 1315 
b. Special Interrogatories [§ 2064] p 1316 
ce. General Verdict and Special Findings |§ 2065] p 1316 
d. Verdict for or against Joint Defendants [§ 2066] p 1317 
12. Judgment [§ 2067] p 1317 
13. Damages [§§ 2068-2076] p 1318 
a. In General [§ 2068] p 1318 
b. Injuries to Property [§§ 2069-2071] p 1318 
(1) In.General [§ 2069] p 1318 
(2) Injuries to Real Property [§ 2070] p 1319 
(3) Injuries to Personal Property [§ 2071] p 1321 
e. Personal Injuries [§ 2072] p 1521 
d. Injuries by Mob [§ 2073] p 1322 
e. Hxemplary Damages [§ 2074 p 1322 
f. Interest [§ 2075] p 1323 ° 
g. Dependent on Notice of Claim [§ 2076] p 1323 
14, Costs [§ 2077] p 1323 
15. Appeal and Error [§§ 2078-2080] p 1323 
a. In General [§ 2078] p 1323 
b. Review of Questions of Fact, Verdict, and Findings [§ 2079] p 1324 
ce. Harmless Error [§ 2080] p 1325 


XIV. PROPERTY [§§ 2081-2119] p 1326 
A. In General ,[§§ 2081-2088] p 1326 
ile Capacity To Acquire and Hold [§ 2081] p 1326 
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2. Location of Property [§ 2082] p 1327 
3. Title [§ 2083] p 1328 
4. Joint Tenancy and Tenancy in Common [§ 2084] p 1329 
5. Possession [§ 2085] p 1329 
6. Lease [§ 2086] p 1329 
7. Agreement to Purchase Property |§ 2087] p 1330 
8. Purchase of Mortgaged Property |§ 2088] p 1330 


B. Purposes of Municipal Acquisition [§§ 3089-2096] p 1330 


1. In General [§ 2089] p 1330 


2. Particular Purposes {§§ 2090-2095] p 1331 


a. In General [§ 2090] p 1331 


b. Police and Fire Departments [§ 2091] p 1332 
c. Public Buildings, Streets, Parks, and Other Public Improvements [§ 2092] p 1332 


d. Hospitals [§ 2093] p 1334 


e. Water and Lighting Plans [§ 2094] p 


1334 


f. Educational Purposes [§ 2095] p 1334 
3. Power To Take and Hold Property in Trust [§ 2096] p ss 


C. Mode of Acquisition [§ 2097] p 1337 


D. Sale or Disposal of Property iss 2098-2117] p 1340 


_ In General [§ 2098] p 1340 


Whrors 


a. In General [§ 2100] p 1343 


. Delegation of Power To Sell or Lease {§ 2099] p 1342 
. Power To Convey Property Acqured or Held for Special Purpose [§§ 2100-2103] p 1343 


b. Streets and Parks [§ 2101] p 1343 


ce. Wharves [§ 2102] p 1344 


d. Lands Heid in Trust |§ 2103] p 1344 . EB 
. Donation and Dedication of Property [§ 2104] p 1345 
. Estoppel of Municipality To Recover Property or Assert Title [§ 2105] p 1346 


. Ratification of Invalid Conveyance [§ 2107] p 


1346 


. Presumption of Authority and Validity [§ 2108] p 1347 
. Power To Pledge or Mortgage [§ 2109] p 1347 


4 
5 
6. Estoppel of Purchaser or Lessee [§ 2106] p 1346 
7 
8 
9 


. Curative Statutes [§ 2114] p 1351 
. Payment [§ 2115] p 1351 


ie 


. Authority of Officers and Agents [§ 2110] p 1347 

. Requisites and Validity of Sale or Lease [§ 2111] p 1348 
. Requisites to Valid Deed [§ 2112] p 1350 

. Construction.ef Deed [§ 2113] p 1351 


. Right to Renewal of Lease [§ 2116] p 1351 
Right of Purchaser To Recover on Invalid or Unauthorized Sale [§ 2117] p 1851 


EK. Effect of Want of Power To Acquire or Dispose of Property [§§ 2118-2119] p 1351 
1. Want of Power To Acquire [§ 2118] p 1351 
2. Want of Power To Dispose [§ 2119] p 1352 


CROSS REFERENCES 


Adverse Possession §§ 54, 320, 459-469, 489. 

Affidavits § 29. 

Appeal by municipality: 
.Bond see Appeal and Error §§ 1162, 1182. 
Right of review see Appeal and Error § 527. 

Boundary, street as see Boundaries §§ 83-105. 

Bounty offered by municipality see Bounties 9 C. J. p 
299 et seq. 

Certiorari § 96. 

Charitable trust, STAG, as trustee or beneficiary 
see Charities § 54 et se 

Constituticnal Law §§ 82, 93, V02, 174s 2:75) 82051 SoKe 
366, 365, 410, 418, 539 et seq, 608-640, 792 et seq, 829. 

Dedication 18 C. J. p 34. 

no gore acquisition by municipality see Easements 
§ 


Eminent Domain 20 C. J. p 501, 
Estoppel §§ 102, 192, 218, B19. 
Evidence §§ 905, 1424. : 
Garnishment § 72. 
Injunctions §§ 407-418. 
Judicial notice see Taye. §§ 1906, 1960-1962. 
Mandamus §§ 81, 258-44 
Municipal court see Dharis § 418. 
Other political bodies, districts, and subdivisions: 
Bridges § 3 
Collection district see Internal Revenue § 231 
Congressional district see United States [39 Cye 6961. 
Counties 15 C. J. p 380. 


District of Alaska see Alaska 2 C. J. p 1026. aN 


Other political bodies, 


districts, and 
peas: 


subdivisions:— 
Continued 

District of Columbia 18 C. J. 
Drainage district see Drains §§ 12-15. 
Election district see Elections § 67. ’ 
Highway district see Highways §§ 268-307%. 
Irrigation district ‘see Waters [40 Cyc 817]. 
aici: district see Courts § 119; Federal 


Legislative district see States [36 AeA 845]. 

Levee district see Levees §§ 25-40 

ree option district see Intoxicating Ihiquors § 256 
et seq. 

Mining district see Mines and Minerals § 69. 

Poor law district see Paupers [30 Cyc ee 

Reclamation district see Drains §§ 12-4 

Road district see Highways §§ 268-307 hie 

Soh a ENG see Schools and School Districts [35 

ye 
Senatorial district see States [36 Cyc 845]. 
States [36 Cyc 820]. 


Courts 


‘Stock law district see Animals § 580 et seq, 


Taxing district see Taxation [37 Cyc 946]. 

Towns [38 Cyc 592]. 

United States. [39 Cye 689]. ’ 
Water district see Waters [40 Cyc 774]. 


Private corporation see Corporations 14 C. J. p 1. 


Prohibition [32 Cye 600]. 


Public officer see Officers {39 Cye 1356]. 
07. 


Quo Warranto [32 Cyc 141 
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MUNICIPAL CORPORATIONS 


[43 C.J] 65 


: I. DEFINITION, HISTORY, NATURE, AND STATUS 


[§ 1] A. Definitions.t 


‘ a Er erento defined see Borough 
Cc. pil 

“City” defined see City 11 CG. J, 
p 787. 

2. See infra § 3. 

3. See infra § 3. 

4. See infra § 26 et seq. 

Popular assent see infra § 13, 

5. See infra § 15. 

6. See infra § 8. 

7. See infra § 3. 

8. See infra § 56. 

9. See infra § 55. 

10. See infra § 173 et seq. 

11. See infra § 5. 

12. See infra XVII. 

13. Ancrum v. Camden Water, 
etc., Co., 82 S. C. 284, 64 SE 151, 154, 


21 LRANS 1029 [quot Cyc]. 

{a] Other definitions.—(1) Jones 
v. Pheenix, (Ariz.) 239 P 1030; Payne 
v. Treadwell, 16 Cal. 220,.222; Lewis 
v. Denver City Water-Works Co., 19 


Colo. 236, 240, 34 P 993, 41 AmSR 
248; Duval County v. Charleston 
Lumber, etc., Co., 45 Fla. 256, 259, 33 
S 531, 60 LRA 549; Wabash River 


Leveeing Directors v. Houston, 71 Ill. 
318, 322; Chicago League Ball Club 
v. Chicago, 77 Ill. A‘ 124, 139; Root 
v. Erdelmyer, Wils. (Ind.) 99, 106; 
State v. Downs, 60 Kan. 788, 791, 57 


P 962; Kansas City v. Vineyard, 128 
Moe of, 50 SW. 3263"*State- Vv: 
Douglas County, 47 Nebr. 428, 452, 


453, 66 NW 434; Southern Assembly 
v. Palmer, 166 N. C. 75, 80, 82 SH 
18; Darby v. Sharon Hill, 112 Pa. 66, 
70, + A 722; James v. Fell Tp. Poor 
ma ( wea Dist. 12° Com. v. Culp; 16 
Phila. (Pa.) 496, 498; State v. Mc- 
Allister, 38 W. Va. 485, 495, 18 SEH 
770, 24 LRA 343. (2) “An agency of 
the state to discharge some of the 
functions of government.” Peo. 


82 AmSR 605, 52 LRA 814. 
Assembly or Cominality of many men 
gathered or joined together in a City, 
Town or Burrough into one Fellow- 
ship, Brotherhood or Mind, by mu- 
tual consent to support the common 
‘charge, each of other and to live un- 
der such laws as they shall agree 
upon to make to be governed by 
for their mutual good and advantage 


in a perpetual succession.” Shep- 
heard Corp. (1659) pp 4, 5. (4) “A 
body corporate and politic, estab- 


lished by law to share in the civil 
government of the country, but 
chiefly to regulate and administer the 
local or internal affairs of the. city, 
town, or district incorporated.” 
Churchill v. Grants Pass, 70 Or. 283, 
288, 141 P 164; Hast Tennessee Univ. 
v. Knoxville, 6 Baxt. (Tenn.) 166, 
171. See Downs v. Smyrna, 18 Del. 
132, 134, 45 A 717; Coyle v. McIntire, 
12 Del. 44, 89, 30 A 728, 40 AmSR 
109; Wetherell v. Devine, 116 Ill. 631, 
637, 6 NE 24; Beach v. Leahy, 11 Kan. 
35 to 05 Fischer Land. etc. Co. Vv. 
Bordelon, 52a. Ann. 429, 437, 27 S 
B's Wahoo v. Reeder, 27 Nebr. 770, 
773, 43 NW 1145; Shipley v. Hach- 
eENnecy, of OF. 303, 006, bo, P 971s e- 
high Water Co.’s App., 102 Pa. 515, 
517; Johnson County v. Searight Cat- 
HewGOu1o WV YO. cy 199, ol b 268. 
(5) “A body corporate consisting of 
the inhabitants of a designated area, 
ereated by the legislature, with or 
without the consent of such inhabi- 
tants, for governmental purposes, 
possessing local legislative and ad- 
ministrative power, alSo power to ex- 
ercise within such area so much of 
the administrative power of the state 
as may be delegated to it, and pos- 
sessing limited capacity to own and 


[48 C. J.—b] 


A municipal corporation is 
a legal? institution® formed by charter* from sover- 
eign power,° erecting a populous community of pre- 
seribed area® into a body politie and corporate’ with | 


[By Juan D. Mrranpa] 


ministration of 


hold property and to act in purvey- 
ance of public conveniences.” Sutter 
v. Milwaukee Fire Underwriters Bd., 
161 Wis. 615, 616, 155 NW 127, Ann 
Cas1917E 682.° (6) “The body cor- 
porate constituted by the incorpora- 
tion of the inhabitants of a_ bor- 
ough.” English Mun. Corp. Act 
(1882) § 7. (7) “A body politic and 
corporate established by law to assist 
in the civil government of the State 
with delegated authority to regulate 
and administer the local or internal 
affairs of a city, town or district 
which is incorporated.’’ Coyle v. Mec- 
Intire, 12 Del. 44, 89,°30 A 728, 40 
AmSR 109. (8) “A body politic and 
corporate of the inhabitants of a dis- 
trict created by authority of the gov- 
ernment, authorized to exercise speci- 
fied powers of legislation and regula- 
tion with respect to local concerns.” 
Davis v. Davis, 6 OhNPNS 281, 284. 
(9) “The body of residents subject 
to the same municipal government.” 
Torres v. Registrar of Guayama, 28 
Porto Rico 52, 54. (10) “A civil cor- 
poration aggregate for the purpose of 
investing the inhabitants of a par- 
ticular borough or place with the 
power of self-government and with 
certain other privileges and fran- 
chises.”” Arnold Mun. Corp. p 8. (11) 
“A district legally created from a 
designated part of the state and or- 
ganized to promote the convenience 
of the public at large.” Acme Dairy 
Co. v. Astoria, 49 Or. 520, 524, 90 P 
153. (12) “A governmental institu- 
tion, designed to create a local gov- 
ernment over a limited territory.” 
Langley v. Augusta, 118 Ga. 590, 594, 
45 SE 486, 98 AmSR 133. (13) “An 
incorporation of persons, inhabitants 
of a particular place, or connected 
with a particular district, enabling 


them to conduct its local civil gov-,; 


ernment.” Glover Mun. Corp. p 1; 
[quot Philadelphia v. Fox, 64 Pa. 169, 
180 (quot and cit Pittsbure’s Pet., 
217 Pa. 227, 238, 66 A 348, 120 AmSR 
845; American Product Co. v. Phila- 
delphia, 33 Pa. Co. 55, 59]: 
“An investing the people of the place 


with the local government thereof.’ 


Cuddon v. Eastwick, 1 Salk. 192, 193, 
91 Reprint 174. See Coyle v. Mc- 
Intire, 12 Del. 44, 30 A 728, 40 AmSR 
109; Wahoo v. Reeder, 27 Nebr. 770, 
773, 43 NW 1145; Brinckerhoff v. New 
York Bd. of Education, 837 HowPr 
GN. Y¥5) 2499""514;)Peomy., Morris, 13 
Wend. (N. Y.) 325, 334; Salt Lake 
City v. Wagner, 2 Utah 400, 403; 
Atty.-Gen, v. Hau Clatre, 37 Wis. 400, 
436. (15) “A local division of the 
state vested with certain rights of 
self government in regard to their 
local and internal concerns.” Cleve- 
land v. Watertown, 99 Misc. 66, 79, 
165 NYS 305, (16) “Municipal cor- 
porations are mere governmental 
bodies, having charge of and juris- 
diction over particular political sub- 
divisions of the State.” Uvalde As- 
phalt Pav. Co. v. New York, 149 App. 
Div. 491, 492, 184 NYS 50. (17) “Or- 
ganized cities and towns, and other 
like organizations, with political and 
legislative powers for the local, civil 
government and police regulations of 
the inhabitants of the particular dis- 
trict included in the boundaries of 
the corporation.” Heller v. Strem- 
mel, 52 Mo. 309, 812. See State v. 
Lefingwell, 54 Mo. 458, 471. (18) 
“A public corporation, -created by 
government for political purposes, 
and having subordinate and local 
powers of legislation.” 
{quot or cit Treadway v. Schnauber, 


(Et)5 


corporate name® and continuous succession® and for 
the purpose and with the authority? of subordinate 
self-government™ and improvement}? and local ad- 


affairs of state.% The foregoing 
1 Dak. 236, 248, 46 NW 464; Peo. v. 
Bergman, 253 Ill. 469, 470, 97 NE 
6967 Curty. vs Sioux City Dist. ‘ED;; 
62 Iowa 102, 105, 17 NW 191; Win- 


spear v. Holman Dist. Tp., 37 Iowa 
542, 544; Covington vy. Highlands 
Dist., 113 Ky. 612, 621, 68 SW 669, 


24 KyL 433; State’ v. Hagen, 136 La. 
868, 871, 67 ‘S 935; Hersey v. Neilson, 
47 Mont. 132, 131 -P*3 0) AnnCasi914G 
963]; Philadelphia Vv. Fox, 64 Pa. 169, 
180 Tquot In re Pittsburg, Z17 Pa. 
227, 66 A 348, 120 AmSR 845]. See 
State y. Hagen, 136 La. 868, 67 S 

[b] “A municipal corporation, in 
its strict and proper sense, is the 
body politic and corporate consti- 
tuted by the incorporation of the in- 
habitants of a city or town for the 
purposes of local government there- 
of. Municipal corporations as’ they 
exist in this country are bodies poli- 
tic and corporate of the general char- 
acter above described, established by 
law partly as an agency of the State 
to assist in the civil government of 
the country, but chiefly to regulate 
and administer the local or internal 
affairs of the city, town, or district 
which is incorporated.” 1 Dillon Mun. 
Corp., (5th ed) § 31 [quot in whole or 
in part Hanson v. Cresco, 132 Iowa 
533, 537, 109 NW 1109; Com. v. Wil- 
kins, 30 Pa. Dist. 2138, 215; Trevino 
v. San Antonio, (Tex. Civ. A.) 269 
SW 1067, 1069; Millmine v. Eddy, 47 
Ont: Li.) 275; 230; 52> "DomlR si2y: 

{c] Statutory definition.—Robert- 
aoe v. Thomas, 118 Miss. 423, 79 S 

[ad] “A municipality in Porto Rico 
(1) is something different from a 
town or a city in one of the United 
States. A city there is chartered 
with certain defined limits, certain 
well-settied limits, and is an entity 
by itself. In Porto Rico; according 
to its Spanish and Roman _ inheri- 
‘| tance, a municipality, and this one, 
for instance, is more than that. It 
embraces the settled part, what we 
would call in the Southern states, at 
least, a town, and goes out into the 
country, too, and is, perhaps, more 
analogous to the New England 
towns. It goes further than the well- 
settled parts, and takes in a good 
deal of country; and nevertheless the 
town council, whatever may be the 
proper name for it,—I believe in 
Spanish times it was ‘ayuntamiento,’ 
—has extensive powers over the 
whole boundaries.” Livingston v. 
Lopez, 8 Porto Rico Fed. 506, 509. 
(2) “The exact idea of what is a 
town or municipality has not been 
changed by the laws now in force in 
this Island.’”’ Torres v. Registrar of 
Guayama, 28 Porto Rico 52, 54. 

[e] “fhe city cf Chicago (1) is a 
municipal corporation organized un- 
der the authority of the State for 
the purpose of local government sub- 
sidiary to the State.” Peo. v. Chi- 
cago, 256 Tll. 558, 562, 100 NE 194, 
43 LRANS 954, AnnCas1913H 305. 
2) "The city, of ‘Chicago, “tor =the 
extent of the jurisdiction delegated 
to it by its charter is but an effluence 
from the sovereignty of’ Illinois, 
‘governs for’ Illinois, ‘and its author- 
ized legislation and local administra- 
tion of law are legislation and local 
administration by’ Illinois ‘through 
the agency of that municipality.’ ” 
Byrne v. Chicago Gen. R. Co., 169 Ill. 
75, 85, 48 NE 703 [quot Louisville 
Vv.) Com., 1° Duy. CKy.) 295) 297,985 


“The city of Louisville, to the 


Bouvier L. D.| AmD 624]. 


[f] 


: ' 


66 [43 C.J] 


definition presents the logical and practical view of 
It is a brief formula em- 
bracing the essential elements and excluding other 
kindred bodies!* called quasi corporations.’® 
pressly includes: The body of individuals;** the 
sanction of the sovereign;' the definite public pur- 
pose;** the necessary powers;*® the charter ;”° andl 
the primary incidents of name*! and succession.*” 

These are the elements generally recognized as essen- 
It impliedly ex- 
cludes parishes, counties, townships, and districts, 


a municipal corporation. 


tial to a municipal corporation.”* 


MUNICIPAL CORPORATIONS 


It ex- 


which are almost municipalities and yet are deficient 


extent of the jurisdiction delegated to 
it by its charter, is but an effluence 
from the sovereignty of Kentucky, 
governs for Kentucky, and its au- 
thorized legislation and local admin- 
istration of law are legislation and 
administration by Kentucky tnrougn 
the agency of that municipality.” 
Louisville v. Com., 1 Duv. (Ky.) 295, 
297, 85 AmD 624. 

ig] “The City of Philadelphia 1s 
beyond all question.a municipal cor- 
poration.” Philadelphia v. Fox, 64 
Pa. 169, 180 [auot In re Pittsburg, 
217 Pa, 227, 238, 66 A 348, 120 AmSR 


845]. 

jh] “he city of Rochester is a 
municipal corporation, created by 
law.” Peo. v. Briggs, 50 N. Y. 558, 
559, 

[i] “The city of St. Louis is a 


public municipal corporation.” Haw- 
thorn v. St. Louis, 11 Mo. 59, 60, 47 
AmD 141 [quot Wallace v. Lawyer, 54 
Ind. 501, 507, 23 AmR 661). 

[i] As a “bureau.”—‘The city of 
Manila can in no sense be calied a 
bureau” of the Insular Government. 
U. S. v. Nichol, 26 Philippine 373, 375. 

As administering local affairs of 
the state see infra § 5. 


“Municipal corporations” distin- 
guished from:other bodies see inrra 
§ 9 et seq. 


District of Columbia as municipal 
epomperstion see District of Columbia 


“Municipality” as synonymous see 
infra text and notes 26—29, 
14. Ingersoll Pub. Corp. pp 20 et 


seq, 110. 

15. See infra § 11. 

16. See infra § 8. > 

17. See infra § 15, 

18. See infra § 13. 

19. See infra § 173 et seq. 

20. See infra §§ 26-48. 

21. See infra § 56. 

22. See infra § 55. 

23. Mo.—State v. Leffingwell, 54 

Mo. 458. 

N. H.—Eastman v. Meredith, 36 N. 
H. 284, 72 AmD 3802. 
op Y.—Peo. v. Morris, 13 Wend. 
Wee ont edna v. Fox, 64 Pa. 


Wis.—Norton v. Peck, 3 Wis. 714. 

Eng.—Sutton’s Hospital Case, 10 
Coke 23, 77 Reprint 960; 1 Blackstone 
‘Comm. D 475. 

{a] The modern view developed 
under the Municipal Corporation Re- 
form Act both in England and Amer- 
ica and expressed in the text is more 
eonsistent with the logical idea of a 
corporation as well as the spirit of 
modern civilization. Baumgartner v. 
Hasty, 100 Ind. 575, 50 AmR 830. 
See Galesburg v. Hawkinson, 75 Til. 
152; Peo. v. Bennett, 29 Mich. 451, 18 
AmR 107; Clarke v. Rochester, 24 
Barb. 446, 5 AbbPr 107, 14 HowPr 
193 [aff 28 N. Y. 605]; O’Connor v. 
Memphis, 6 Lea (Tenn.) 730. 

[b] ‘Municipal corporations in 
England are broadly distinguished in 
many important respects from towns 
in this and the other New- England 
States. There is no uniformity in the 
powers and duties of English munici- 
pal corporations. They are not cre- 
ated and established under any gen- 
eral public law, but the powers and 


duties of each municipality depend 
on its own individual grant or pre- 
scription. Their corporate franchises 
are held of the crown by the tenure 
of performing the conditions upon 
which they have been granted, and 
are liable to forfeiture tor breach ot 
the conditions, They indeed answer 
certain public purposes, as private 
corporations do, which have public 
duties to perform, and some of them 
exercise political rights. But they 
are not, like towns, general political 
and territorial divisions of the coun- 
try, with uniform powers and duties, 
defined and varied, from time to time, 
by general legislation. Towns do not 
hold their powers ordinarily under 
any grant from the government to 
the individual corporation; or+by vir- 
tue of any contract with the govern- 
ment, or upon any condition, express 
or implied. They give no assent in 
their corporate capacity to the laws 
which impose their public duties or 
fix their territorial limit. In all that 
is material to the present inquiry, 
municipal corporations in England 
bear much less resemblance to towns 
in this country, than to private cor- 
porations which are charged with the 
performance of public duties, and for 
this reascn the English authorities 
on the subject are but remotely ap- 
plicable to the present case.” East- 
man yv. Meredith, 36 N. H. 284, 290, 
72: AmD 302. 


[ec] During the Tudor and Stuart 
dynasties, the integral parts of a 
municipal corporation were: First, 


the mayor; second, the aldermen; 
third, the commonalty, practically an 
insignificant element. These three 
classes constituted the municipality 
and the presence of each class or 
some representative thereof was es- 
sential to the validity of corporate 
action. In earlier times the charter 
did not incorporate the town or city 
but the persons whom the king chose 
to govern it together with a few of 
the inhabitants, whose power was 
nominal and fatuous. Glover Mun. 
Corp. p 16; 3 Hallam Const. Hist. 
p 52; Willcock Mun, Corp. p 8. The 
royal charter of those days was mul- 
tiform, some being to “the Mayor 
and Cominalty,” some to the “Mayor 
and Aldermen,” some to the “Mayor 
and Burgesses,” some to the ‘‘Mayor, 
Aldermen and Cominalty,” some to 
the “Mayor and Bailiffs,’ ete, etc. 
Shepheard Corp. p 10; Municipal 
Corporations Reform Act (1835) 
schedule 1. 

[d] Serjeant Shepheard, writing 
during the Protectorate, enumeratea 
as “the things of essence in a cor- 
poration:” First, a warrant; second, 
persons; third, apt words of consti- 
tution; fourth, the place. Shepneara 
Corp. (1659) pp 6-18. 

fe] “The texm ‘incorporated vil- 
lages’ is not applicable in Maine; 
the term refers to a form of munie- 
pality found in some other States, 
having, we understand, some type of 
legislative body, such as a council. 
Our village corporations are not the 
same; they have no legislative bod- 
ies; the inhabitants conduct their af- 
fairs in open meeting as inhabitants 
of towns do.” In re Opinion of Jus- 
tices, 124 Me. 501, 509, 128 A 181. 


{1 


in some of the essential attributes Ges a municipal 
corporation ;24 while it expresses the complex nature 
of the corporation, whereby it acts as a municipium, 
and also as a local agency for administering and 
enforcing the laws of the state.”° 

‘‘Municipality’’ as modern synonym. A. munici- 
pal corporation is commonly called a 
ity,’’? a word formerly employed to designate only 
the body of officers of the corporation,*® but now 
by judicial recognition and common use see to 
a synonym of the corporation in its entirety.?” 


‘“municipal- 


The 


24. Ala.—Askew v. Hale County, 
54 Ala. 639, 25 AmR 730. 

Mass.—Rumford. Fourth School 
Dist. v. Wood, 13 Mass. 193. 

Mo.—State v. Little River Drain, 
Dist., 291 Mo. 267, 236 SW 848, 851 
Cauot Cyc]. 

H.—Harris v. Canaan School 
Diek No. 10, 28 N. H. 58. 

Oh. —Hamilton County v. Mighers, 
7 Oh. St. 109. 

Tex.—Galveston v. Posnainsky, 62 
Tex. 118, 50 AmR 517; 

“Municipal corporations” distz- 
guished from other bodies see infra 
§ 11 et seq. 

25. Ga.—Bearden y. Madison, 73 
Ga, 184. 

Ind.—State v. Denny, 118 Ind. 449, 


21 NE 274, 4 LRA 65 

La.—Milne vy. Davidson, 6 Mart, 
N. S. 409, 16 AraD 189. 

Mich.—Peo. v. Hurlbut, 24 Mich, 


44, 9 AmR 103. 

Va.—Jones vy. Richmond, 18 Gratt, 
(59 Va.) 517, 98 AmD 695 F 

Dual nature of corporations see in- 
fra § 4 et seq. 

26... Bouvier L. D. 

27. ,Black L., D.;. Standard. - D.> 
Gadd v. McGuire, 69 Cal. A. 347, 231 
P_754; Union Stone Co, v. Hudson 
County, 71 N. J. Eq. 657, 65 A 466. 

[a] “Municipality” defined. — (1) 
“An association or corporation of 
public interest, endowed with a per- 
sonality to acvuire and possess all 
kinds of property, to contract obli- 
gations and bring civil and criminal 
actions in accordance with its gov- 
erning organization.”” Mangaidan vw. 
Manaoag, 38 Philippine 455, 460. (2) 
“A body formed by the incorporation 
of the inhabitants of a particular 
place or district, established to assist 
in the civil government of the state 
by the exercise of subordinate speci- 
fied powers of legislation and regula- 
tion with respect to local and inter- 
nal concerns.”’ Reid y. Wiley, 46 N. 
J. L, 478, 474, (3) “The body of 
officers, taken collectively, belonging 
to a-city, who are appointed to man- 
age the affairs, and defend its inter- 
ests.” Bouvier L. D. [quot Root v. 
Erdelmyer, Wils. (Ind.) 99, 105]. (4) 
“A city, a municipal corporation.” 
Anderson L. D. [quot Fitzgerald v. 
Walker, 55 Ark. 148, 156, 17 SW 702]. 
(5) “The city or town councils, 
through which municipal action is 
expressed and _ had.” Rittman v. 
Payne, 68 Ark. 338, 340, 58 SW 350. 
(6) “A municipal district, a borough, 
a city, town or village.” Webster D. 
[quot In re Werner, 129 Cal. 567, 5738, 
O2eP OU eel ae public corporation 
as distinguished from a private trad- 
ing corporation.” Guarantee Trust, 
ete., Co.’s Pet., 3 Pa. Dist. 205, 208. 
(8) “A public corporatioa created for 
governmental purposes, and having 
local powers of legislation and self- 
government.’ Memphis Trust. Co. v. 
St. Francis Levee Dist., 69 Ark. 284, 
286,62 SW 902. (9) “A state agency 
for governmental purposes.” Lexing- 
ton v. Thompson, 113 Ky. 540, 547, 
68 SW 477, 24 KyL 384, 101 AmSR 
361, 57 LRA, 775...C10) “A subdiva- 
sion of the State for the purpose of 
local self government.” State v. 
Elliott, 158 Ind. 168, 172, 68 NB 222. 
(11) “A town or city possessed of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


s 


§§ 1-2] 


term 


L$ 2| B. History and Origin. 
cities into communities, 


velopment of civilization.®° 


corporate privileges of local self- 
Sovernment; a community under mu- 
nicipal jurisdiction.” Century D. 
{quot In re Werner, 129 Cal, 567, 573, 
GaP O77 

{b] “The original meaning of a 
municipality was ‘a free town under 
the Roman empire with powers of 
local self-government.’ Its precise 
use now would confine it to subordi- 
nate subdivisions of the state having 
powers of local self-government.” 
Union Stone Co. v. Hudson County, 
71 N. J. Eq. 657, 663, 65 A 466 [cit 1 
Dillon Mun. Corp. (4th ed) § 20]. 

{e] “District” and “municipality” 


“equivalent.—Acme Dairy Co. v. As- 


£oria, 49 Or, 520, 90 P 153. 

28. Goodman Warehouse Corp. v. 
Jersey City, (N. J. Sup.) 132 A 503. 

[a] A joint senatorial district is 
mot included within the term ‘“mu- 
nicipality.” State v. Elliott, 158 Ina. 
168, 172, 63 NE 222. 

[b] “The word ‘municipality,’ as 
used before the independence of 
oxas, comprehended not only the 
town, but certain adjacent country, 
and... a square set apart for mu- 


_nicipal buildings was. granted for the 
use of the people of the whole dis- 


trict, municipality, or precinct, and 
was not granted to the central or 
capital town alone.” Victoria v. Vic- 
toria County, (Civ. A.) 94 SW 368, 
371 [rev on other grounds 100 Tex. 
438, 101 SW 190]. 

29. Goodman Warehouse Corp. v. 
rial City, (N. J. Sup.) 132 A 503, 


[a] “A city of the first class is a 
municipality.” Goodman Warehouse 
Corp. v. AN eleedd City, (N. J. Sup.) 132 
A 503, 506. 

| of Goes ‘within any municipality’ 
... clearly applies to all municipali- 
ties, including cities.” State v. Mil- 
waukee Electric R., eic-, Co., 169 Wis. 
183, 189, 172 NW 33 

20. State Vv. ow ek 61 Ny Ho264 
Peo. v. Morris, 18 Wend. (N. Y.) 325; 
O’Haver v. Montgomery, 120 ‘Tenn. 
448, 463, 111 SW 449, 127 AmSR 1014. 

“Municipalities enjoy considerable 
autonomy under the sovereignty of 
the State. They are instrumentali- 
ties of the State government, whose 
function and duty it is to relieve the 
latter of the cares entailed in admin- 
istering the affairs of relatively large 
aggregations of population within 
small areas, which necessarily have 
many interests peculiar to their situ- 
ation and environment, that touch 
only in a remote way, ‘if at all, the 
interests of the general government 
over them, enabling the latter to de- 
centralize aS much as may be safe 
and convenient the powers of govern- 
ment, committing to the communities 
immediately affected the care of con- 
cerns peculiar to themselves, and at 
the same time retaining always the 
power to guard, to check, and to 
change, as experience may indicate 
the need, and wisdom suggest the 
means, of betterment. It should be 
borne in mind, as one of the lessons 
of history, that the chief advances 
in all lines of popular development 
have been through the growth and 
nurture or [of] urban life, or at least 
in those communities where men are 


‘‘municipality’’ is all embracing.?’ 
includes cities of all classes as well as towns.?° 

The forming of 
corporations, 
politic, and granting them the privileges of munici- 
pal jurisdiction, has been a large factor in the de- 
In remote antiquity 
great cities were established,*! which could only have 
been maintained by a system of municipal govern- 
ment,** crude and incomplete at first,?* but cer- 
_tainly ‘by no means econtemptible.*4 
Hellenic civilization the city was the state, governed 
in general by the whole body of free citizens who 
met and discussed all questions of policy.*® 


MUNICIPAL CORPORATIONS 


The term 


or bodies 


In the early 


The 


gathered in masses and have the op- 
portunity of rapid interchange of 
thought and action.” O’Haver v. 

Montgomery, supra. 
31. State v. Barker, 116 Iowa 96, 
100, 89 NW 204, 98 AmSR 222, 57 
by 


LRA 244, 
“Man has ever been gregarious 
nature, and, emerging from a state 
of barbarism, he naturally sought the 
society and fellowship of his kind. 
Rude gatherings and somewhat form- 
less centers of population were the 
result, and from these were evolved 
better forms of organization and 
higher degrees of compactness, until 
even in remote antiquity great cities 
were established, which could only 
have been maintained by a system of 
municipal government, crude and in- 
competent at first, but certainly by 
no means contemptible. The storied 
splendors of the prehistoric cities of 
the old and new world are not wholly 
mythical. Indeed, the general trend 
has been from the unorganized to 
the organized; from the protoplasmic 
to the more complex and higher and 
more efficient forms of life.”” State v. 

Barker, supra. 

[a] Ancient municipalities. — (1) 
Ancient Italy and Gaul each had 
twelve hundred cities and Spain three 
hundred and sixty; while Asia con- 
tained five hundred and Africa three 
hundred. In Gaul were Marseilles, 
Arles, Nismes, Narbonne, Toulouse, 
Autun, Bordeaux, Lyons, Langres, 
and Treves; in Britain were York, 
Bath, and London. Gibbon Rom. Em- 
pire ec 2. (2) A thousand years later 
were developed worthy successors of 
the city states of Italy in the famous 
free cities of Germany, which did so 
much to curb the power of. the 
haughty barons, promote manufac- 
tures and commerce, and increase the 
comfort and health of urban living. 
2 Janssen Hist. Germ. People p 34; 
Zirmmern The Hanse Cities, (3) 
Closely following these in time came 
the growth and development of the 
cities of the low countries to first 
importance in western HWurope. 1 
Motley Rise Dutch Rep. pp 81-96. 
(4) Municipal extravagance, incom- 
petence, and corruption in the fourtn 
century A. D. invited imperial inter- 
ference to the curtailing of local au- 
tonomy by the appointment of cura- 
tores, a sort of imperial mayor, who 
exercised most of the municipal func- 
tions until, after the establishment 
of Christianity under Constantine, 
they were generally succeeded by the 
bishops, and in many cities ecclesias- 
tical succeeded municipal govern- 
ment for a time. Guizot Civilization 
Europe pp 52, 53; 1 Mommsen Rom. 
Prov. p 302; 1 Kitchin: Hist. France 
pp. 51-53, 281. (5) In the thirteenth 
century, although besides London, no 
English town had over five thousand 
population, many of those chose their 
own officers and levied and disbursed 
their own taxes. 3 Stubbs Const. 
Hist. p 577; Report Comm. Mun, Corp. 
Parl. Papers p 16. 


32. State v. Barker, 116 Iowa 96, 
101, 89 NW 204, 93 AmSR 222, 67 
LRA 244. 


33. State v. Barker, supra. 
34. State v. Barker, supra, 
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history of Rome is simply an account of the greatest 
municipal corporation the world has ever seen.*® 
The municipium was a town out of Rome, particu- 
larly in Italy, which possessed the right of Roman 
citizenship, but was governed by its own laws.** 
Under the dominion of Rome by conquest, it yet en- 
joyed and exercised the power of local self-govern- 
ment and cherished with pride the idea of being a free 
city.88 The name and right were preserved through 
the decadence of the Roman Empire and extended 
to the cities of western Europe.*® 
ages the cities preserved what was left of knowl- 
edge, culture, and art.*° 
Renaissance came Christianity and the feudal sys- 


During the dark 
With the dawn of the 


35. State v. Barker, supra. 

36. State v. Barker, supra. 

“The Roman republic took its ori- 
gin from the city of the Tiber, and 
was but a development and extension 
of that city; and the empire erected 
on its foundations was remarkable 
for the power, influence, and wealth 
of the municipalities.” State v. Bar- 
ker, supra, 

37. Andrew Lat, Eng. Lex. tit 
“Municipium;” 1 Savigny Hist. Rom. 
Rights p 16. 

“The municipal government is a 
government of distinct kind. Its ori- 
gin and history very plainly reveal 
this. The term comes from tne Ko- 
man law, under which the common 
division of civic communities estab- 
lished by the Roman government was 
three—the prefectures, the colonies 
and the municipia—the free towns, 
having and retaining their laws, their 
liberties and their magistrates. 
Their importance as unique features 
of the Roman Empire led an eminent 
historian to observe that ‘the history 
of the conquest of the world by Rome 
is the history of the conquest and 
foundation of a vast number of cities. 
In the Roman world in Europe there 
was an almost exclusive preponder- 
ance of cities and an absence of, 
country populations and dwellings,’— 
a condition, it may be added, which 
had much to do with its decay. The 
conception of the municipal towns 
was, ‘a community of which the citi- 
zens were members of the whole na- 
tion, all possessing the same rights 
and subject to the same burdens, but 
retaining the administration of law 
and government in all local matters 
which concerned not the nation at 
large.’ This, in substance, is a cor- 
rect description of municipal organ- 
izations in this country. With us, 
municipalities are in an important 
sense agencies of the State, and in 
them repose a certain part of the po- 
litical power of the State, but their 
purpose, chiefiy, it is important to 
remember, is to regulate and admin- 
ister the local and internal affairs of 
the particular community. Their 
main and essential purpose, in a 
word, is the advantage: which will 
ensue from them to their inhabi- 
tants. . .. The affairs of a munici- 
pality are municipal affairs, their 
concerns are municipal—those merely 
of the community, and the powers 
they exercise are municipal powers.” 
Bexar County v. Linden, 110 Tex. 
339, 345, 220 SW 761. 

38. 1 Gibbon Decline and Fall of 
Rom. Empire pp 41, i 

39. 3 Hallam Middle Ages c 8 pt 1; 
1 Hume Hist. Eng. App. p 2. 

40. State v. Barker, 16 Iowa 96, 
89 NW 204, 93 AmSR 222, 57 LRA 


44, 

“After the overthrow of the Roman 
Empire and the decay of the civillza- 
tion which accompanied the Roman 
power, Europe became largely in- 
debted to cities and to the authority 
and jurisdiction which they acquired 
and exercised for the creation of the 
third estate,—popular power, and for 
the development of the principles of 
constitutional or free government.” 
1 Dillon Mun. Corp. (5th ed) § 6. 
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tem, and the castle of the baron became the unit of 
government.‘! The Italian cities, especially Venice, 
Genoa, and Pisa, in effect, constituted so many little 
republics, with the right to manage their own con- 
cerns.*2 The elements which contribute love of home 
rule to the municipality are of German origin, and 
those contributing to its power as an organism come 
from Rome.** 

In England the origin of municipal corporations 
goes back to remote antiquity.44 Their germ is 
traced to the ‘‘farmer commonwealths’’ of the early 
Teutons, and each ‘‘wick,’’ ‘‘ham,’’ ‘‘stead,’’ or 
‘‘tun’’ took its name from the kinsmen who dwelt 
together therein.4#® Many English cities were de- 
spoiled of their charters by Jeffreys under forms 
of law,*® and by surrender made to placate the royal 
tyranny. These were, however, reénfranchised after 
the revolution of 1688 by act of parliament ;** but 
it was left to the nineteenth century to develop the 
existing municipal corporation among English- 
speaking people. Then the Municipal Corporation 
Act was enacted.*® This statute sought to restore 
corporations to their original design, as institutions 
for the local government of the place, to be con- 
trolled by those interested in it, and not by a favored 
few.*? The substance of this statute largely remains 
as the basis of municipal government in the United 
Kingdom.°° 

In the United States. While the early American 


41. State v. Barker, 116 Iowa 96, | fluence. 


MUNICIPAL CORPORATIONS 


The councils were generally 


municipalities were formed in the likeness of their 
British archtype,®! corporations of a municipal 
character are usually organized in this country by 
special acts or pursuant to some general law;°? and 
it is clear that their powers and duties differ in 
some important particulars from the towns which 
existed in England before the Revolution,®* where 
they were created by special charters from the 
crown, and acquired many other privileges by pre- 
scription, without any aid from parliament.°* But 
generally speaking, the American municipal corpo- 
ration, although differing in many respects from its 
norm, the English municipality of the eighteenth 
century, has the same corporate character and at- 
tributes.°> In the nineteenth century the United 
States began extensively to employ existing muni- 
cipalities as publie local agents to enforce the state 
laws in the municipal boundaries.°* The municipali- 
ties of the United States have also quite generally 
assumed the function of providing public utilities 
for themselves and their inhabitants. The munici- 
pality thus comes to be also an organization for 
business as well as for government, incidentally 
making profit out of these municipal necessities and 
comforts, and those performing the functions of a 
corporation organized for profit.°* 

[§ 3] C. Nature and Status**—1. In General. A 
municipal corporation is a legal®® entity®® or insti- 
tution,®! a body corporate®? and politic,®* created by 
104 AmSR 525, 68 LRA 650, 2 AnnCas 


ros 204, 93 AmSR 222, 57 LRA 
ea 1 Dillon Mun. Corp. (5th ed), 

43. Ingersoll Pub. Corp. § 37. 

44. American Product Co. Vv. 
Philadelphia, 33 Pa. Co. 55, 57 (“As 
early as the fifteenth century the 
rule was imperative that the freeman 
‘was bound to live within the walls 
of the borough, for his franchise was 
forfeited if he forsook the town for 
a year and a day.’ ‘Once or twice a 
year the burgher had to appear at 
the Portmote or borough court to 
prove his presence in the town, and to 
take his necessary part in the duties 
of the court’ ’”’). 

45. State v. Barker, 116 Iowa 96, 
Sacral 204, 98 AmSR 222, 57 LRA 

46. Green Short Hist. Eng. People 


(Harp. ed) pp 90-95, 175-178, 190- 
200, 662-665. 
47. Macaulay Hist. Eng. ec 15. 


48 St. 5 & 6 Wm. IV c 66 (en- 
titled “An act to provide for the 
regulation of municipal corporations 
in England and Wales,” passed Sept. 
9, 1835, comprising one hundred and 
forty-two sections). 


ie 1 Dillon Mun. Corp. (5th ed) 
[a] Importance of Reform Act.— 


The thoroughness of this long act 
of more than eighty pages may be 
inferred from the fact that section 


one repealed so much of the charter |: 


of one hundred and seventy-eight 
boroughs as were inconsistent: with 
its provisions; but a reading of it and 
of the report of the commission on 
which it was framed is requisite to 
an appreciation of its scope and ef- 
fect. In fifty boroughs the corpor- 
ators numbered less than _ thirty, 
while in one hundred and_ sixty 
others the average number was one 
hundred and fifty; and they acted in- 
dependently of their respective com- 
munities. Some had no criminay ju- 
risdiction and some had power to 
punish capitally. In some instances 
the corporate powers were exercised 
by nonresidents. Many corporations 
were preserved and perpetuated 
solely as political engines to main- 
tain party ascendancy or family in- 


self-elected and held office for life 
and conducted all corporate affairs in 
secret. The conclusion of the com- 
mission was that “‘the municipal cor- 
porations of England and Wales nei- 
ther possess nor deserve the confi- 
dence or respect of British subjects.” 
The codperation of the king and 
Brougham effected the reform. Glo- 
ver Hist. Summ. Corp. System pp 39-— 


45. 

Lan 1 Dillon Mun. Corp. (5th ed) 

51. Cooley Const. Lim. (6th ed) 
p 225. 

52. See infra §§ 26-48. 

53. Mt, Pleasant v. Beckwith, 100 
U. S. 614, 25-L. ed. 699. 

54. See infra § 188. 

55. Ingersoll Pub. Corp. § 37. See 
State v. Hayes, 61 N. H. 264. 

56. See infra § 5. 

57. See infra § 180. 

58. Classification and grades see 
infra § 14, 

59. U. S.—Dartmouth College v. 
Woodward, 4 Wheat. 518, 4 L. ed. 

Fla.—Meeks v. Fink, 82 Fla. 244, 
89 S 548; Malone v. Quincy, 66 Fla. 


52, 62° S 922, AnnCas1916D .208; 
bain v. Osban, 60 Fla. 268, 52 S 
970. 

N. Y.—Peo. v. Watertown, 1 Hill 


616. 

N. C.—Southern Assembly Vv. 
Palmer, 166 N. C. 75, 82 SE 18. 

Ss. C.—Ancrum v. Camden Water, 
ete., Co. 82° S.'Ci'284) 64°SEH 151; 21 
LRANS 1029. 

60. Meeks v. Fink, 82 Fla. 244, 89 
S 543; Malone v. Quincy, 66 Fla. 52, 
62 S 922, AnnCas1916D 208; Scott v. 
Tampa, 62 Fla. 275, 65 S983, 42 
LRANS 908; Waller v. Osban, 60 Fla, 
268, 52 S 970; State v. Tampa Water- 
Works Co., 56 Fla. 858, 47 S 358, 19 
LRANS 1838; Hardee v. Brown, 56 
Fla. 377, 47 S 834; Matter of North- 
ern Bank, 85 Misc. 594, 148 NYS 70 
[aff 212 N. Y. 608 mem, 106 NE 749 
mem]; Southern Assembly vy, Palmer, 
166 N. Clb, 82.. SH'18: Lippert wv. 
Shorewood School Dist. No. 
Wis. 154, 2083 NW 940. 

[a] A “fictitious being.”—Allen, 
etc., Mfg. Co. v. Shreveport Water- 
works Co., 1138 La. 1091, 37. S 980, 


’ 


471. 

61. Milheim v. Moffat Tunnel 
Impr.-Dist., 72°Colo. 268; 276, 211 P 
649; Ancrum v. Camden Water, etc., 
Co.°"82 Si C284 645 SE =tbt a 
LRANS 1029. 

“The primary idea of a municipal. 
corporation is an institution to regu- 
late and administer the internal con- 
cerns of the inhabitants of a defined 
locality, in matters peculiar to the 
place incorporated.” Milheim  v. 
Moffat Tunnel Impr. Dist., supra. 

62. Colo.—Milheim v. Moffat Tun- 
nel Impr. Dist., supra; Peo. v. Harl, 
42 Colo. 238, 94 P 294. 

Fla.—Scott v. Tampa, 62 Fla. 275, 
55 S 983, 42 LRANS 908. 

Ind.—Vaughtman vy. Waterloo, 14 
Ind. A. 649, 43 NE 476. 

Me.—Augusta v. Augusta Water 
Dist., 101 Me. 148, 63 A 668. 


Mont.—Drew v. Butte, 44 Mont. 
124, 1179 PeQa7r9. 
N. Y.—Peo. v. Morris, 13 Wend. 


325. 
Ege v. Davis, 6 OhNPNS 


281, 
Okl.—Sapulpa vy. Land, 101 Okl. 22, 
223 P 640. 


Tenn.—State v. Knoxville, 115 
Tenn. 175, 90 SW 289. 
Wash.—State v. King County, 45 


Wash. 519, 88 P 935. 

Wis.—Milwaukee v. Raulf, 164 Wis. 
172, 159 NW 819. 

[a] “By the laws of Scotland, a 
burgh of barony is a corporate body, 
erected by the sovereign, and made 
up of the inhabitants of a determi- 
nate tract of ground, with jurisdic- 
tion annexed to it; they were erected 
by the sovereign either to be holden 
of himself or in favor of subjects 
who enjoyed the property or superi- 
ority of the lands contained in. the 
charter; from this difference, arises 
the division of Burghs royal, and 
Burehs of regality or Barony.” 
Richmond vy. Milne, 17 La. 312, 321, 
36 AmD 6138. 

63. Colo.—Milheim v. Moffat Tun- 
nel Inipr) Dist) ede. Colo: 206). claude 
oan Peo. v. Harl, 42 Colo. 238, 94 PB 

Ill.—Chicago vy. Union Ice Cream 
MieiCo..  (2b2) Us seal!) 9/6) SN Ree oaiioe 
AnnCas1912D 675. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 3-5] 
the legislature.®* 


ture,®*’ a creature of statute.®® 
is a separate entity.®® 


corporation, called a ‘‘franchise, 


favored few to promote commerce and guarantee 
liberty and exemption from royal burdens,’° but 
a public institution for self-government and im- 
provement and local administration of the affairs 


of state.71 


Ind.—Vaughtman y. Waterloo, 
Ind. A. 649, 43 NE 476, 

Iowa.—Neola vy. Reichart, 181 Iowa 
492, 109 NW 5. 

Me.—Augusta v. Augusta Water 
Dist., 101 Me. 148, 63 A 663. 

Mont.—Drew v. Butte, 44 Mont. 
124, 119. P 279. 

N. Y.—MacMullen v. Middletown, 
eet Ne OY. 37, to ONE 863, ff URANS 
391; Thomas v. Dakin, 32 Wend, 9; 
Peo. v. Morris, 13 Wend. 325. 
eee ge ae v. Davis, 6 OhNPNS 

1. 

Okl.—Sapulpa v. Land, 101 OKI. 22, 
223 P 640. 


14 


Philippine.—U. S. v. Joson, 26 
Philippine 1. 
Wash.—Potter v. King County, 45 


Wash. 519, 88 P 935. 

Wis.—Milwaukee y. Raulf, 164 Wis. 
172, 159 NW 819. 

64. See infra § 15. 

65. U. Sere OL costar v. Worcester 
Cons. St. CO. 296 Uses. OBes 25 sct 
327, 49 L. Por 591. 

Ala,—Ligon v. Gadsden, (A.) 107 S 


733. 
_ Ariz.—McClintock vy, Phoenix, 24 
AZ Lb. . 20 1. EG 1. 

Cal.—Johnson v. San. Diego, 109 


Cal. 468, 42 P 249, 30 LRA 178: 

T11.—Chieago v. Murphy, 313 Ill. 98, 
144 NE 802. 

Ind.—Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628. 

Kan.—State v. 
234,100 P 485. 

Mass.—Atty.-Gen. 
Mass. 312, 141 NE 45. 

N. Y.—Matter of Northern Bank, 
85 Misc. 594, 148 NYS 70 [aff 912 
N. Y. 608 mem, 106 NE 749 mem]. 

Oh.—Heald vy. Cleveland, 19 OhN 
PNS 305. 

Pa.—Valley R. Cos. v. Harrisburg, 
280 Pa. 385, 124 A 644; Pennsylvania 
Corry. sPittsburs,. 226 Pas 3225 -7o. JA. 
421, 184 Am/SR 1063. 

' Va.—Richmond, ete, R. Co v. 
Richmond, 133 SE 800. 

66. State v. Tampa Water Works 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183; Hurley v. Motz, 151 Ky. 451, 
152 SW 248; Pioneer Real Est, Co. v. 
Portland, (Or.) 247 P 319. 

67. Winnipeg St. R. Co..v. Winnt- 
peg Electric St. R. Co., 9 Man. 219. 

68. Owensboro v. Owensboro Pub- 
lic Library, 210 Ky. 482, 276 SW 143; 
Scott v. Saratoga Springs, 131 App. 
Div. 347,.115 NYS 796. [aff 199 N. Y. 
178, 92 NE 393]; State v. Frazier, 
39 N. D. 4380, 167 NW 510; Williams- 
port v.. Williamsport Water Co., 7 Pa. 
Dist. 206. 

69. Matter of Northern Bank, 85 
Misc. 594, 148 NYS 70 [aff 212 N. Y. 
608 mem, 106 NE 749 memj; Lippert 
v. Shorewood School Dist. No. 4, 187 
Wis. 154, 203 NW 940. 


Lawrence, 79 Kan. 


v. Lowell, 246 


70. 4 Comyn Dig. tit ‘‘Franchises” 
Tt wel ae neyvelopedia ~ Eerit. tit 
“Municipality;’ Smith Wealth, of 
Bationg ec 3; Willeock Mun. Corp. p 

7i. See aera § a 

72. See supra § 3 

73. See mitra: §§ 177 — 183. 

74. See infra § 179 


Governmental aspect see infra § 5. 
75. See infra § 180. 

Municipal BERECE. see infra § 6. 

76. hy infra § 179 

77. $.—Trenton v. New Jersey, 
262 U. 6 182, 48 SCt 534, 67... ed. 


It is a creature of the state,® 
a creature of the law,°* a creature of the legisla- 
Each municipality 
It must be borne in mind 


that: the modern municipality is not the medieval 
9? 


MUNICIPAL CORPORATIONS 


nicipal.”® 
and given to a 


[43 C.J.] .69 


[§ 4] 2. Dual Nature—a. In General. The modern 
municipality has developed into a highly compli- 
cated legal institution,’? performing a variety of 
functions,’* some governmental,’* and some mu- 


[§ 5] b. Governmental Aspect. A municipal cor- 
poration, being recognized as an appropriate instru- 
mentality for the administration of general laws of 
the state within its boundaries and appointed and 
empowered for that purpose,’® thereby becomes an 


agent of the state’? for local administration and 


937, 29 ALR 1471; Pawhuska v. Paws 
huska.. Oil, etc.,, Co., .250: U._S.-894, 39 
SCt 526, 63 L. ed. 1054; Hunter v. 
Pittsburgh, 207 U. S. 161, 28 SCt 40, 
52 L. ed. 151; Worcester v. Worcester 
Cons: St. R.-Co,,.196 U.S. 639, 25 SCL 
327, 49 L. ed. 591; Covington v. Ken- 
tucky, 173 U. S. 231,:19 S€t 383, 43 
L. ed. 679; New Orleans v. New Or- 
leans Water-Works Co., 142 U.S. 79, 
N21 SCt"142.0350L, ed, 29435) RE Siiws 
New Orleans, 98 U. S. 381, 25 L. ed. 
225: U. S. ve Baltimore, etc., R. Co, 
17. Wall, 322, 21 L. ed. 597; Fowle v. 
Alexandria, 3 Pet. 398, 7 L. ed. 719; 
Camden Interstate R. Co. v. Catletts- 
burg, 129 Fed. 421; Beeson v. Chi- 
cago, 75 Fed. 880; Safety Insulated 
Wire, ete., Co. v. Baltimore, 66 Fed. 
140; 13 CCA 375. 

Ala.—Cooper v. Valley Head, 212 
Ala. 125, 101 S 874; Dargan v. Mobile, 
31 Ala. 469, 70 AmD 505; Ex p. Rowe, 
4 Ala. A. 254, 59 S 69. 

Ariz.—Jones v. Phenix, 239 P 
1030. 

Cal.—Peo. v. California Fish Co., 
166 Cal. 576, 188 P 79; Chico High 
School Bd. v. Butte County, 118 Cal. 
115, 50 P 275; Stedman v. San Fran- 
cisco, 63 Cal. 193; Antelope Valley 
Union High School Dist. v. McClellan, 
55 Cal. A. 244, 208 P 147. 

Colo.—Milheim v. Moffat Tunnel 
Impr. Dist. 72 Colo. 268, 211 P 649; 
Peo. v. Earl, 42 Colo. 238, 94 P 294; 
Lewis v. Denver City Waterworks 
Co., 19 Colo. 236, 34 P 993, 41 AmSR 
248, 

Fla.—Kaufman v. Tallahassee,’ 84 
Fla. 634, 94 S 697, 30 ALR 471; Keg- 
gin _v. Hillsborough County, 71 Fla. 
356, 71 S 372; State v. Tampa Water- 
Works Co., 56 Fla. 858, 47 S 358, 19 
LRANS 183. 

Ga.—Forsyth v. Atlanta, 45 Ga. 152, 
12 AmR 576. 

Ida.—State v. Steunenberg, 5 Ida. 
1, 45 P 462. 

Ill.—Chicago v. Tribune Co., 307 
Tll, 595, 189 NE 86, 28 ALR 1369; 
Chicago R. Co. v. Chicago,, 292 Ill. 
190, 126 NE 585; Peo. v. Rock Island, 
271 Til. 412, 111 NE 291; Byrne v. 
Chicago Gen. R. Co., 169 Il. 75, 48 NE 
703; Wetherell v. Devine, 116 Ill. 
631, 6 NE 24. 

Ind.—Scott v. Laporte, 162 Ina. 34, 
68 NE 278, 69 NE 675; Anderson v. 
East, 117 Ind. 126, 19 NE 726, 10 
AmSR 35, 2 LRA 712. 

Iowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276. 

Kan.—Rose v. Gypsum City, 104 
Kan. 412, 179 P 348; Wichita Water 
Co. v. Wichita, 98 Kan. 256, 158 P 
49; State v. Lawrence, 79 Kan., 234, 
100 P 485. 

Ky.—Green County v. Shortell, 116 
Ky. 108, 75 SW 251, 25 KyL 357; 
Taylor v. Owensboro, 98 Ky. 271, 32 
SW 948, 17 KyL 856, 56 AmSR 361; 
Jolly vy. Hawesville, 89 Ky. 279, 12 
Sw 313, 11 Kyl 477; Pollock v. 
Louisville, 13 Bush 221, 26 AmR 260; 
Louisville vy. Com., 1 Duv. 295, 85 
AmD 624, 

Mass.—Com. v. Plaisted, 148 Mass. 
a5, 19 NE 224, 12 AmSR 566, 2 LRA 
ib 


Mich.—Atty.-Gen. v. Detroit, 225 
Mich. 631, 196 NW 3:91; Corning v. 
Saginaw, 116 Mich, 74, 74 NW 307, 40 
LRA 526; Niles Water-Works  v. 
Niles, 59 Mich. 311, 26 NW 525. 

Minn.—Schigley v. Waseca, 106 
Minn. 94, 118 Nw 259, 19 LRANS 


689, 16 AnnCas 169. - 

Mo.—Harris v. William R, Comp- 
ton Bond, etc., Co., 244 Mo. 664, 149 
SW _ 603; D’Arcourt. v. Little River 
Drain. Dist., 212 Mo. A. 610, 245 SW 


394. 
Mont.—Helena v. Helena Light, 


ete., Co., 68 Mont, 108, 207 P 337; 
pels y. Helena, 56 Mont. 122, 182 
Ts 


Nev.—Carville v. McBride, 45 Nev. 
305, 202 P 802, 805 [cit. Cyc]. 

N. Y.—Niagara Falls v. Public 
Service Commn., 229 N. Y. 333, 128 
NE 247; Ryan v. New York, 177 N. Y. 
271, 69 ‘NE 599; Peo. v. Coler, 166: z. 


ie ale 59 NE 716, 82 AmSR 605, 
LRA 814; Brown v. New. York, 83 
Noe 239; Maxmilian v. New York, 


62 N. Y. 160, 20 AmR 468; Rhinehart 
v. Redfield, 93 App. Div. 410, 87 NYS 
789 [aff 179 N. Y. 569 mem, 72 NE 
1150 mem]; New Lebanon vy. State, 
stg rage 310, 181 NYS 322. 

N. C.—Southern Assembly Y- 
Palmer, 166 N. C. 75, 82 SE 18; As- 
bury v. Albemarle, 162 N:-C. 247,: 78 
SE 146, 44 LRANS 4189; Rhodes’ v- 
Love, 153 N.C. 468, 69 SE "436. 


N. D.—Ex p. Corliss, 16 N. D. 470, 
114 NW 962. 
ag ORaeakinane v. Cleveland, 28 0. (Oy 


Okl.—Sapulpa vy. Land, 101 Okl. 22, 
223 P 640; Calkins v. Ponca City, 89 
Okl. 100, 214 P 188; Sapulpa v. Okla- 
homa Natural Gas Co., 79 Okl. 196, 
192 P 224. ‘4 

Or.—kKroner v. Portland, 116 Or. 
141, 240 P 536; Hillsboro y. Public 
Serv. Commn,, 97 Or.°320;, 18.75 Paro eg, 
192 P 390;.White v. Ashland, 95 Or. 
241, 187 P 596; Patterson v. Ashland, 
95 Or. 233, 187, PP b93; Board. of: Dig 
rectors v. Peterson, 64 Or. 46, 128 P 
837, 129 P 123; Straw v. Harris, 54 
Or. 424, 103 P 1777; Livesley v. 
Litchfield, 47 Or. 248, 83 P 142, 114 
AmSR 920. 

Pa.—Com. v. Reid, 265 Pa. 328, 108 
A 829; In re Pittsburg, 21h Paci2e i 
66 A 348, 120 AmSR 845; Com. v. 
Moir, 199 Pa. 534, 49 A 351, 85 AmSR 
801, 53 LRA 837; Com. v. Shartle, 21 
Pa. Dist. 638, 39 Pa. Co. 135; Com. v. 
Culp, 16 Phila. 496. 

Philippine-—_U, S. v. . 26 
Philippine 1. 

Ss. C—Ancrum v. Camden Water, 
etc, .Co., 82 S. €. 284,/64 SH, 152%, 20 
LRANS 1029. 

Tex.—Yett v. Cook, 115 Tex. 205, 
281 SW 8387; Uvalde v. Uvalde Elee- 
ie: etc., Co., (Commn. A.) 250 SW 


Johnson, 10 
127 A 


Joson, 


Utah.—Sprinegville v. 
italy sb Lo Bi Pio G 
poe Beach v. Wolcott, 

Va.—Richmond v. Virginia R., ete., 
Co., 141 Va. 69,126 SE 3533) Jordan 
v. South Boston, 138 Va. 838, 122 SE 
265; Jones v. Richmond, 18 Gratt. (59 
Va.) 517, 98 AmD 695 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS "1275. 

W. Va.—Booten v. Pinson, 77 
Va. 412, 89 SH 985, LRAI91I7A 1244. 

Wis.—Milwaukee v. Raulf, 164 Wis. 
172, 159 NW 819. 

“Tt is merely an agency instituted 
by the sovereign for the purpose: of 
carrying out in detail the objects of 
government.” Philadelphia v. Fox, 
64 Pa. 169, 180 [quot In re Pittsburg, 
217 Pa. 227, 238, 66 A 348, 120 AmSR 
845; Philadelphia vy. Philadelphia 
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enforcement of its sovereign power.”® This is the 
governmental aspect of the municipal corporation.” 
In their public and governmental aspects municipal 
corporations are referred to as arms of the state 
government,®° auxiliaries of the state,*' branches 
of the state government,’? governmental subdivi- 
sions,®* subordinate branches of the state govern- 


ment,®* subordinate divisions of 


ernment,®> delegates of the sovereign power to 
legislate,8* departments of the state,®’ instrumen- 
talities of the state,*® local divisions of the state,*® 
parts of the state government,” parts of the civil 


government of the state,°' parts 


mental machinery of the state,°? parts of the ma- 
chinery by which the state conducts its governmental 
affairs,®* political subdivisions of the state,®* poli- 
tical or governmental portions of the state in which 
they are situated,®> public agencies.°® 
only representatives of the state,9’ but portions of 
its governmental power.®® They represent no sover- 


Rapid Transit Co., 18 Pa. Dist. 567, 
577]. 

{a] The term “agent,” as used by 
the courts in the discussion of this 
subject, is not used in the sense of 
the term “agent” as uSed in the law 
contracts, but in the sense of “in- 
strumentality” or “means,” signify- 
ing that municipal corporations are 
instrumentalities aevised by the state 
for use in local government. Hills- 
boro v. Public Serv. Commn., 97 Or. 
30, 187 P 617, 192 P 390. 

{b] Cities in the Indian Territory 
prior to statehood were simply gov- 
érnmental agencies of the United 
States. Sapulpa v. Oklahoma Nat- 
ural Gas Co., 79 Okl. 196, 192 P 224. 

{c] he board of commissioners 
of the port of New Orleans is a 
“State agency” administering public 
property for the benefit of the port, 
State v. Port of New Orleans, 161 La. 
361, 108 S 770. ; 

78. See infra § 179. 

79. See cases supra note 77. 

F SAA a a et functions see infra 
§ 179; 

80. Owensboro v. Owensboro Pub- 
lic Library, 210 Ky. 482, 276 SW 143; 
Miller v. Pineville, 121 Ky. 211, 89 
SW 261, 28 KyL 879. 

“A municipality is an arm of the 
State, an ‘effluence’ from its sover- 
éignty, and is an instrumentality by 
which the State seeks to give to its 
citizens the best government pos- 
sible.” Owensboro v. Com., 105 Ky. 
344, 348, 49 SW 320, 44 LRA 202 
{quot Com. v. Covington, 128 Ky. 36, 
40, L107 SW 2381, 82 “Kyl. 837, 14 
LRANS 1214]. 

81. Byars v. State, 2 Okl. Cr, 481, 
102 P 804, AnnCas1912A 765. 

82. Los Angeles City "School Dtst. 
v. Longden, 148 Cal. 380, 838 P 246; 
Wetmore v. Oakland, 99 Cal. 146, 33 
P 769; Ackerman v. Moody, 38 Cal. A. 
461, 176 P 696; Santa Monica v. Los 
Angeles County, 15 Cal» A. 710, 115 
P 945; Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421; Matter of North- 
ern Bank, 85 Misc. 594, 148 NYS 70 
{aff 212 N. Y. 608 mem, 106 NE 749 
mem]. 

82. Vilas v. Manila, 220 U. S. 345, 
81 SCt 416, 55 L. ed. 491. 

84. State v. Butler, 178 Mo. 272, 
77 SW 560; Heald -v. Cleveland, 19 
OhNPNS 305. 

85. State v. Aberdeen, 34 Wash. 
61, 74 P 1022. 

{a] “Subordinate departments. of 
a state government.”—Hx p. Rowe, 
4 Ala, A. 254, 257, 59 S 69. 

86. O’Donnell v. Syracuse, 184 
N.Y. 1,.76 NE 738; 112 AmSR> 558, 
8 LRANS 10538, 6 AnnCas 173. 

87. Straw v. Harris, 54 Or. 424, 
MO sores Gell: 

88. U. S.—Worcester v. Worcester 
Cons, (St. Ro Co}; 296 (Ob as. (bs 95025 
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ment exercised 


power.® 


the state gov- | corporation.® 


of the govern- 


They are not 


SCt 327, 49 L. ed. 591; Meriwether v. 
Garrett, 102 U. S. 472, 26 L. ed. 197; 
Tippecanoe County v. Lucas, 93 U. S. 
108, 23 L. ed. 822; Folsom vy. Green- 
te County, 137 Fed. 449, 69 CCA 
73. 

Ala.—State v. Gullatt, 210 Ala. 452, 
98 S 3738. 4 

Cal.—Glide v. Yolo County Super. 
Cty 147" Cal. 21,81) P5225. 


Colo.—Wolff v. Denver, 20 Colo, A. |’ 


LIST SPNS64: 

Ill.—Chicago League Ball Club v. 
Chicago, 77 Ill. A. 124, 139. 

Mich.—Battishill v. Springwells Tp. 
Bd., 143 Mich. 523, 107 NW 87. 

Nev.—Reno v. Stoddard, 40 Nev. 
bats 167 PP SLT. 

N. Y.—MacMullen v. Middletown, 
eu N. Y. 37, 79 NE 863, 11 LRANS 

N. C.—Wood v. Oxford, 97 N. C. 227, 
2 SE 658. 

Or.—Kinney y. Astoria, 108 Or, 514, 
528, 217 P 840. 

“Pure municipal corporations, such 
as cities, are merely instrumentalities 
of the state, established for the con- 
venient administration of local gov- 
ernment; they are state governmental 
agencies; they are auxiliaries of the 
State for the purpose of local self- 
government; they are mere political 
subdivisions of the state created by 
authority of the state for the purpose 
of exercising a part of its powers.” 
Kinney v. Astoria, supra. 

89. Cleveland v. Watertown, 99 
Misc. 66, 165 NYS 305. 

90. Baltimore v. Root, 8 Md. 95, 
102, 68 AmD 696. 

91. Southern Bell Tel., etc., Co. v. 
Mobile, 162 Fed. 523 [aff 174 Fed. 
1020 mem, 98 CCA 663 mem]. 

92. Peo. v. Coler, 1738 N.Y. 108, 
65 NE 956; Peo. v. Briggs, 50 N. Y. 
5538; Tommasi v. Archibald, 114 App. 
Div. 838, 100 NYS 367. 

93. Johnson v. San Diego, 109 Cal. 
468, 42 P 249, 80 LRA 178; State v. 
Lawrence, 79 Kan, 234, 100 P 485. 

94. U. S—Trenton v. New Jersey, 
262 U. S. 182, 48 SCt 5384, 67 L. ed. 
937,/29 ALR 1471; Pawhuska v. Paw- 
huska Oil, ete., Co., 250 U. S. 894, 39 
SCt 526, 68 L. ed. 1054; Hunter vy. 
Pittsburgh, 207 U. S. 161, 28 SCt 40, 
52 L. ed. 151; Worcester v. Worcester 
Cons. ty wea, |) L960" CeppeeEpou,, 20 
SCt 327, 49 L. ed. 591; Jefferson City 
Gas Light Co. v. Clark, 95 U. S. 644. 
24 L, ed. 521; Tulsa v. Oklahoma 
Natural Gas Co., 4 F. (2d) 399 [app 
dism. 269 U. S. 527 mem, 46 SCt 17 
mem, 70 L. ed. 18 mem]. 

Ala.—Ensley v. Simpson, 166 Ala. 
366, 52 S 61. 

Ga.—Penick v. Foster, 129 Ga. 217, 
58 SE 773, 12 LRANS 1159, 12 Ann 
Cas 346, 

Mass.—Chelsea v. Treasurer, etc., 
237 Mass. 422, 130 NE 397. 


[§ 6] c. Municipal Aspect. 
preserved as an institution to supply the wants and 
regulate the conduct of congested populations by 
allowing them respectively to preserve and maintain 
their own peculiar traditions, customs, and habits 
of life, by ordinances of their own making and offi- 
cers of their own choice, a municipal corporation 
is peculiarly an organization for local self-govern- 
ment, subordinate to the state.’ 
purely. municipal according to history and ety- 
mology.’ When the municipality undertakes to sup- 
ply, to those inhabitants who will pay therefor, 
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eignty distinct from the state itself.°° The govern- 


by a mnunicipal corporation is 


exercised as an agency of the whole public,’ and 
for all the people of the state. A municipal corpo- 
ration is, within its prescribed sphere, a political 
In its governmental capacity it may com- 
mand;* it is a municipal government;® a public 


Being devised and 


In this respect it is 


N. Y.—New Lebanon v. State, 111 
Misc. 310, 181 NYS 322. 

Or.—Kinney v. Astoria, 108 Or. 514, 
217 P 840. 

Tex.—San Felipe de Austin Corp. v. 
State, 111 Tex. 108, 229 SW 845. 

Va.—Richmond, etc, R. Co. v. 
Richmond, 133 SE 800. 

W. Va.—Booten v. Pinson, 77 W. 
Va. 412, 89 SE 985, LRAI917A 1244. 

95. Baker v. Kansas City, 118 Kan. 
27, 233 P 1012. 

96. Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069. 

{a] “In the exercise of the police 
powers conferred thereon, it [a mu- 
nicipal corporation] is essentially a 
public agency, a local unit of gov- 
ernment, invested with a portion of 
the sovereign power of the state, for 
the benefit of its inhabitants.’’ Cooper 
v. Valley Head, 212 Ala,-125, 126, 101 
§ 874, 875. 


97. See cases infra note 98. 
98. U.S. v. Baltimore, etc., R. Co., 
17 Wall. (CU. S:)) 322, 21 Li. sed? S973 


Atlantic Trust Co. v. Darlington, 63 
Fed. 76 [aff 68 Fed. 849, 16 CCA 28]; 
Lewis v. Shreveport, 15 KF. Cas. No, 
8,331, 83 Woods 205 [aff 108 U. S. 284, 
2 SCt 634, 27 L. ed. 728]; Jones v. 
Pheenix, (Ariz.) 289 P 1030. 

93. Owensboro v. Owensboro Pub- 
lic Library, 210 Ky. 482, 276 SW 143. 

1. Chicago v. Tribune Co., 307 Ill. 
595, 1389 NE 86, 28:-ALR-1369; Byrne 
v. Chicago Gen. R. Co., 169 Ill. 75, 
48 NE 703. 

2. Chicago v. Tribune Co., 307 Tl. 
595, 139 NE 86, 28 ALR 1369; Byrne 
v. Chicago Gen, R. Co., 169 Fllc%5, 
48 NE 708. , 

3. Chicago v. Tribune Co., 307 Ill. 
595, 139 NE 86, 28 ALR 1369; Byrne 
v. Chicago Gen. R., Co., 169 Ill. -75, 
48 NE 703; Louisville v. Com., 1 Duv. 
(Ky.) 295, 85 AmD 624; Wooster v. 
Plymouth, 62 N. H. 198; State vy. 
Fairchild, 173 Wis. 411, 180 NW 343; 
Milwaukee v. Milwaukee. 12 Wis. 93. 

4. International R. Co. 
224 N. Y. 88, 120 NE 153. 

5. Vilas v. Manila, 220 U. S. 345, 
31 SCt 416, 55 L.. ed. 491; Lioyd v. 
New: York,.5 N. Y.» 369, 55 AmD 347: 

6. Ga.—Penick v. Foster, 129 Ga. 
217, 58 SE 773, 12 LRANS 1159, 12 
AnnCas 346. 

Mass.—Att-Gen,  y. 246 
Mass. 312, 141 NE 45. 

N. Y.—Demarest v. New York, 74 
NSGYo diel 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

Wis.—State v. Fairchild, 173 Wis. 
411, 180 NW 343; Milwaukee v. Mil- 
waukee, 12 Wis. 98. 

And see cases passim this section. 

7. See infra § 179. 

8 State v. Bogard, 128 Ind. 480, 
27 NE 1113; Hathaway v. New Bal- 
timore, 48 Mich. 251, 12 NW 186; 


v. Rann, 


Lowell, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numer, 
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utilities and facilities of urban life, it is engaging 
in business upon municipal capital and for municipal 
purposes, but not in methods hitherto considered 
municipal.® In such ease it is not acting in its 
governmental capacity as sovereign.’° It is a public 
corporation transacting private business for hire.1! 
Some courts and authors therefore term the munici- 
pality in this respect a quasi-private corporation.” 
And it is referred also as a private corporation,! 
a legal individual,'* a legal personality,’® a corpo- 
rate legal individual,'® a corporate legal entity.!7 
But it is only where the municipality receives pri- 
vate advantage and emolument that the corporation 
is to be regarded quoad hoe as a private corpora- 
tion in the strict sense.t8 A municipal corporation 
exercising the function of a private corporation does 
not thereby lose its distinetive municipal charac- 
ter.*9 It is not the less a public corporation when 
exercising such functions.?° 

The commission plan of municipal government?! 
rests or is based upon the idea that a city or munici- 
pality is merely a large quasi-public corporation 
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whose activities partake more of the nature of a 
business than a government.*” 

[§ 7] 8. As Person or Citizen. The legal fictions 
of personality and citizenship and the abstractions 
of invisibility and intangibility, commonly applied 
to other corporations,?* are rarely attributed to a 
municipal corporation** which embraces and em- 
bodies the territory of its situs, as well as the inhabr- 
tants, in its corporate entity, and eannot be divorced 
therefrom, either in fact, thought, or law.25 While 
nominally a person,?° a ‘municipality is not a per- 
son.27, A municipal corporation is much more than 
a person;*§ it is a political power,?® a constituent 
element of one sovereignty,*° and each, in its pre- 
seribed sphere, is ‘‘imperium in imperio.’’*+ All 
are constituent elements of one total sovereignty.** 

[§ 8] 4. Territory and Population.*® The term 
‘‘municipal corporation’? implies the organization 
of a certain geographical district under authority 
of law,’* and that ineludes within its jurisdiction 
and control a certain geographical area.?> A munici- 
pal corporation embraces and embodies the territory 


Peo. v. Hurlbut, 24 Mich. 44, 9 AmR, v. Hurlbut, 24 Mich. 


103; Nichol v. Nashville, 9 Humpnhr. 
(Tenn.) 252; Richmond Mayoraity 
Case, 19 Gratt. (60 Va.) 673. 

“Municipal” defined see 42 C. J. 

Municipal functions see infra § 180. 

9. Seattle v. Stirrat, 55 Wash. 560, 
104 P 834, 24 LRANS 1275. 

[a] Ancient and modern municipal 
utilities compared.—The municipal 

. purveyance of public utilities and 
conveniences for urban life is not 
entirely modern. In ante-Christian 
times Antioch, Athens, and other ori- 
ental cities were supplied with water 
by aqueducts of great size and cost 
erected at public expense, some of 
which are still in use; and Syracuse 
is yet Supplied with drinking water 
by conduits mentioned by Thucydiaes. 
The aqueducts of ancient Rome had 
a total length of three hundred and 
sixty miles and a capacity to supply 
Simultaneous bathing for more tnan 
fifty thousand persons. And at Con- 
stantinople, Segovia, Nismes, May- 
ence, and Mertz are remarkable 
monuments to the Roman structural 
skill and municipal organization for 
water supply. Encyclopedia Brit. 
tit “Aqueduct.” 

10. See infra § 180. 

11. U. S.—lIllinois Trust, etc., Bank 
v. Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518; Safety Insulated 
Wire, etc., Co. v. Baltimore, 66 ed. 
140, 18 CCA 875. 

Ill.— Wagner v. Rock Island, 146 
Til. 139, 34 NH 545, 21 LRA 519; 

Ind.—State v. Denny, 118 Ind, 449, 
21 NE.274, 4 LRA 65. 

Mich.—Peo. v. Detroit, 28 Mich. 
228, 15 AmR. 202; Peo. v. ‘Hurlbut, 24 
Mich, 44, 9 AmR 103.0. 

Mont.—-State v. Great Falls, 19 
Mont. 518, 49 P 15. 

- Pa.—Com. v. Philadelphia, 132 Pa. 
288, 19 A 186; Philadelphia v. Fox, 
64 Pa. i169. 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

12.se US: Hoa Silive Baltimore, etc., 
Ri Co., 17) Wall. 32:2,. 21 Ly ed. 597; 
Illinois Trust, ete., Bank v. Arkansas 
City, 76 Fed. 271, 22 CCA 171, 34 


LRA 518; Safety’ InSulated Wire, 
‘ ete., Co. v. Baltimore, 66 Fed. 140, 


13..CCA 375. 
. Cal.—Grogan v. San Francisco, 18 
Cal. 590; San Francisco Gas Co. v. 
San Francisco, 9 Cal, 4538. 

Fla.—Kaufman vy. Tallahassee, 84 
Fla. 634, 94 S 697, 30 ALR 471; Keg- 
gin v. Hillsborough County, 71 Fla. 
356, 71 S 372, 373 [quot 1 MecQuillin 
Mun. Corp. p 168]. 

Mass.—Oliver v. Worcester, 102 
Mass. 489, 3 AmR 485. 

Mich.—Niles Water Works v. Niles, 
59 Mich. 311, 26 NW 525; Peo. v. De- 
troit, 28 Mich. 228, 15 AmR 202; Peo. 


44, 9 AmR 103. 

N. Y.—Peo. v. Ingersoll, 58 N. Y. 
1, 17 AmR 178; Peo. v. Batchelior, 53 
N. Y. 128, 13 AmR 480; Webb v. New 
York, 64 HowPr 10; Bailey v. New 
York, 3 Hill 531, 38 AmD 669 [aff 
2 Den. 433]. 

N. C.—Asbury v. Albemarle, 162 N. 
C. 247, 78 SE 146, 44 LRANS 1189. 

Pa.—Com. v. Philadelphia, 132 Pa. 
288, 19 A 136; Philadelphia y. Fox, 64 
Pa. 169; Western. Sav. Fund Soc. y. 
Philadelphia, 31 Pa. 185; Brumm v. 
Pottsville Water Co., 9 Pa. Cas. 483, 
12 A 855. 

Tenn.—Nichol y. Nashville, 9 
Humpur, 252. 

Vt.—Montpelier v. East Montpelier, 
29 Vt. 12, 67 AmD 748. 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

13. 
CN YZ) “531, $38>AmD669i5 Cincinnati 
v. Cameron, 83 Oh. St. 336; Russo v. 
Cleveland, 28 O. C. A, 25; State v. 
Fairchild, 173 Wis, 411, 180 NW 343; 
Milwaukee vy. Milwaukee, 12 Wis. 93. 

“When it [a municipal corpora- 
tion] is exercising the rights or a 
proprietor in the management of its 
property, its council and officers re- 
semble the directors and officers of 
a private corporation, and, in large 
degree, the powers of these agents 
and the responsibility of the city ror 
their acts are governed by the rules 
applicable to private corporations.” 
New York Audit Co, v. Louisville, 185 
Fed. 849, 107 CCA 467, 470. 

14. Vilas v. Manila, 220 U. S. 345, 
31 SCt 416, 55 L. ed. 491; District o1 
Columbia v. Tyrrell, 41 App. (D. C.) 
463; Springfield F. & M. Ins. Co. v. 
Keeseville, 148 N. Y. 46, 42 NE 405, 
51 AmSR 667, 30 LRA 660; Max- 
milian v. New York, 62 N. Y. 160, 20 
AmR 468; Lloyd v. New York, 5 N. Y. 
369, 55 AmD 347. 

15. Cincinnati v. Cameron, 33 Oh. 
St. 336; Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

16. Vilas v. Manila, 220 U. S. 3465, 
81 SCt 416, 55 L. ed. 491; Lloyd v. 
New York, 5 N. Y. 369, 55 AmD 347. 

17. Cincinnati v. Cameron, 33 Oh. 
St. 336. 

18. Malette v. Spokane, 77 Wash. 
205, 187 P 496, 51 LRANS 686, ann 
Cas1915D 225. 

19. Pasadena v. State R. Commn., 
£83 Cal, 5265530, 192.-P. 25, 10 ALR 
1425; Marin ‘Water, etc., Co. v. Sausa- 
lito, 49 Cal. A. 78, 80, 193 P 294; Chi- 
cago v. Tribune Co., 307 Ill. 595, 608, 
139 NE 86, 28 ALR 1869; Lehigh 
Water Co.’s App., 102 Pa. 515 [aff 
L245 Ue Se888h eS St19 1653 0: Li. hed: 
1059]; Clinton County v. Lock Haven, 
14 Pa. Dist. 565. 

“Tt is not true that a city is a pri- 


vate corporation when carrying on a_ 85. 


Bailey v. New York, 3. Hill. 


municipally owned public utility. No 
decision so holds. All the decisions 
on the subject recognize the fact that 
a city does not change its character 
by engaging in such enterprises, The 
entire course of reasoning in the opin- 
ions is founded on the postulate that 
such city retains its character as a 
municipal corporation, and the bur- 
den of the arguments consists of ef- 
forts to find reasons for holding it 
liable to the same extent as a private 
corporation engaged in the same 
service, notwithstanding the fact that 
the city carries on the business as.a 
municipal corporation. They all as-_ 
sume that such city is as much a 
municipal corporation with respect 
to such business functions as it is 
with regard to the exercise of tts 
purely governmental powers. Thre 
distinction does not go to its char- 
acter as a corporation, but to its lia- 
bilities in exercising one class of its 
powers, as compared to its liabilities 
in the exercise of its functions as.a 
local governmental agency.’ Pasa- 
dena v. State R. Commn., supra [quot 
Marin Water, etc., Co. v. Sausalito, 
supra]. 

“A city is no less a government he- 
cause it owns and operates its own 
water system, its own gas and elec- 
tric system and its own transporta- 
tion system.” Chicago vy. Tribune 
Co., supra. 

20. Marin Water, etc., Co. v. 
salito, 49 Cal. A. 78, 193)\P 294. 

21. See 12 C. J. p 147; Constitu- 
tional Law § 235, 

22. Kaufman vy. Tallahassee, 84 
Fla. 634, 94 S 697, 30 ALR 471. 

23. See Corporations §§ 30-33. °* 

24. Shaw v. Quincy Min. Co., 145 
U. S. 444, 12 SCt 935, 36 L. ed. 7638; 
Baltimore, ete., R. Co. v. Koontz, 104 
U. S. 5, 12, 26 L. ed. 643; Dartmouth 


Sau- 


College v. Woodward, 4 Wheat. 
(U. S.)-518, 4. L.-eds 629. 

25. See infra § 8. 

26. Louisville v. Com, 1 Duv. 


(Ky.) 295, 85 AmD 624; Wooster v. 
Plymouth, 62 N. H. 1938. 


27. Donohue y. Newburyport, 211 
Mass. 661, 98 NE 1081, AnnCasi913B 
742. 

28. Louisville v. Com., 1 Duv. 
(Ky.) 295, 85 AmD 624. 

29. See supra § 5. 


$0. Wooster y. Plymouth, 62 N. H. 


81. Louisville v. Com., 1 Duv. 
(Ky.) 295, 85 AmD 624; Grennan v. 
Carson, 25 Okl. 730, 107 P 925. 

2. Louisville v. Com., 1 Duv. 
(Ky.) 295, 85 AmD 624. 

33. What territory may be includ- 
ed see infra §§ 61-134. 

34. Short v. Gouger, (Tex. Civ. 
A.) 130 SW 267. 

Short v. Gouger, supra. 
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of its situs, as well as the inhabitants, in its corpo- 
rate entity, and cannot be divorced therefrom, either 
in fact, thought, or law.*® It is a general principle 
of municipal law that the inhabitants of the terri- 
tory constitute the municipal corporation.*? As a 
legal conception, the corporation is an entity dis- 
tinct from its inhabitants.2* As a distinet entity, 
it is something having existence separate and apart 
from that of its members.*® But it remains a local 
community,*? a body of persons,*+ the sum total of 
its inhabitants*? and the proper custodian and 
guardian of their collective rights.42 While promot- 
ing the ends of government and convenience of its 
inhabitants, a municipal corporation may, and fre- 
quently does, act as an agent for the citizen;** but 
it is also held that a municipal corporation is not, 
in any legal sense, the agent. of its inhabitants.*® 

{§ 9] D. Distinguished from Other Bodies**—1. In 
General. All corporations are divisible into two 
classes, publie and private, according to their ob- 
jects.47. Although in respect of certain property 
rights municipal corporations have the same at- 
tributes as private corporations,*® they are in gen- 
eral distinguished from them in the fact that they 
are public corporations.*® While the term ‘‘corpo- 
ration’’ may include, in its legal as well as in its 
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popular sense, an incorporated city,°? ordinarily 
the word ‘‘corporation’’ is not extended to embrace 
municipal corporations.®*! In common speech it is 
rarely that a city or town is referred to merely as 
a- corporation.®°? The fact that a corporation other- 
wise public is made subject to a statute which for 
the most part is applicable to private corporations 
does not make it a private corporation.°* 

[§ 10] 2. Distinguished from the State. While 
a municipal corporation represents no sovereignty. 
distinct from the state itself,°* it possesses a corpo- 
rate capacity and an identity distinct from the 
state.°> Even though it is considered that the word 
‘‘municipality’’? has sometimes been used by courts 
and text writers as of sufficient breadth to include 
a sovereign state,°® when the language is. chosen 
with proper discrimination, the term does not em- 
brace the state.°7 The state is not a municipal 
corporation.®® 

[§ 11] 8. Municipal and Quasi-Municipal Char- 
acter of Public Corporations—a. In General. Puble 
corporations are all those created specially for pub- 
lic purposes as instruments or agencies to increase 
the efficiency of. government, supply publie wants, 
and promote the public welfare.°® Public corpora- 
tions are classified as municipal,®° quasi-municipal,°** 


36. U. S.—Kelly v. Pittsburgh, 104 40. International R. Co. v. Rann, }is meant.’’ Kearny y. Jersey City, 78 
U. S. 78, 26 L. ed. 659. 224 N. ¥. 83, 120 NE 153; Jamaica | N. J. LL. Vy 82) 73") A0110 [aii 79 Nias 
Ill.— Peo. v. Chicago, 256 Ill. 558,|Gas Light Co. v. Nixon, 110 Misc. } L. 599, 76 A 1118]. 


100 NE 194, 43 LRANS 954, AnnCas 
1913E 305; Galesburg v. Hawkinson, 
Tor Mle as 2: 


41. 
224 N. 


494, 181 NYS 620. 
International R. Co. v. Rann, 


{[b] The term “corporate body” 
refers to private corporations only, 
Jamaica 


Ind.—Delphi v. Startzman, 104 Ind. 
343, 3 NE 937; Baumgartner v. Hasty, 
100 Ind. 575, 50 AmR 830. 

Iowa.—State v. Barker, 116 Iowa 96, 
89 NW 204, 93 AmSR 222, 57 LRA 244. 
’ Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 

N. Y.—International R. Co. v. Rann, 
224 N. Y. 838, 120 NE 153; Clarke v. 
Rochester, 24 Barb. 446, 5 AbbPr 107, 
14. HowPr 193 [aff 28 N. Y. 605]; Ja- 


maica Gas Light Co. v. Nixon, 110 
Misc. 494, 181 NYS 620. 
Okl.—Grennan vy. Carson, 25 Okl. 


730, 107 P 925. 

Pa.—American Product Co. v. Phil- 
adelphia, 33 Pa. Co. 55. 

S. C.—Ancrum vy. Camden Water, 
ete., Co; 82:..S. Cx. 284, 64 SH 151, 21 
ELRANS 1029. 

Tenn.—State v. Frost, 103 Tenn. 
685, 54 SW 986; Angel y. Spring City, 
(Ch. A.) 538 SW 191. 
ieee v. Vegreville, 9 Alta, 

. 5b. 

“The corporators and the territory 
are the essential elements; all else 
being mere incidents or forms.” 
Grennan v. Carson, 25 Okl. 730, 739, 
LOT 2925; 

“Persons residing in or Inhabitat- 
ing a place to be incorporated, as well 
as the place itself, are—both the per- 
sons and the place—indispensable to 
the constitution of a municipal cor- 
poration.’”’ Dillon Mun. Corp, § 21 
[quot American Product Co. v. Phila- 
delphia, 33 Pa. Co. 55, 69]. 

{a] The phrase “for the use of 
the corporation” is not confined to 
the use collectively of the inhabi- 
tants as a corporation, but it may 
mean for the use of the inhabitants 
individually. Weeks v. Vegreville, 
9-Alta. L. 56. 

7 torontolsy. ‘Toronto “Ri Coxea 
OntWR 225. 

38. International R. Co. v. Rann, 
294 N._¥: 83,.120 NE 1533; Jamaica 
Gas Light Co. v. Nixon, 110 Misc. 494, 
181 NYS 620. 

39. Allen, ete., Mfg. Co. v. Shreve- 
port Waterworks Co., 113 La. 1091, 
37 S 980, 104 AmSR 525, 68 LRA 650, 
2 AnnCas 471; Jenkins Bros. Shoe Co. 
v. Travis, 168.N. C. 599, 602, 84 SE 
1036 [cit Cyc]. 


Y, 83, 121° NEY 153; 
Gas Light Co. v. Nixon, 110 Misc. 494, 
181 NYS 620. 

42. International R. Co. 
224 N. Y. 83, 120 NE 153; 
Gas Light Co. v. Nixon, 
494, 181 NYS 620. 

43. International R. Co. v. Rann, 
224 N. Y. 83, 120 NE 153; Jamaica 
Gas Light Co. v. Nixon, 110 Misc. 494, 
181 NYS 620. 

44. Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

45. Ancrum v. Camden Water, etc., 
cons S. C. 284, 64 SH 151, 21 LRANS 

46. A borough as a municipal cor- 
poration see Borough 9 C. J. p 140 
note 21 [a]. 

Distinguished from 
Counties § 2. 


vy. Rann, 
Jamaica 
110 Misc. 


“county” see 


47. See Corporations § 42. 
48. See supra § 6 
49. See supra § 5. 


_Private and public corporations dis- 
tinguished see Corporations § 42. 


50. Com. v.:Witman, 217 Pa, 411, 
66 A 986. 
[a] “Domestic corporation.”—Un- 


der a statute providing for judgments 
on default in actions against ‘for- 
eign and domestic corporations,” the 
term “domestic corporation’ has been 
held to include municipalities. Moran 
v. Long Island City, 101 N. Y. 439, 
5 NE 80. 

51. U. S.—Hast Oakland Tp. vy. 
Skinner, 94 U. S. 255, 24 Led. 125. 

Ill.— Peo. v. Rinaker, 252 Ill. 266, 
96 NE 897; Campbell v. Paris, etc, 
RCo 7. Ds-6a.4, 

Ind.—Wallace v. Lawyer, 54 Ind. 
501, 28 AmR 661. 

Ky.—Carrollton Furniture Mfg. Co. 
v. Carrollton, 104 Ky. 525, 47 SW 439, 
885, 20 KyL 818. 

Mass.—Donahue v. Newburyport, 
211 Mass. 561, 98 NE 1081, AnnCas 
1918B 742. 

N. J.—Kearny v. Jersey City, 78 
Ndi Lan MET 3 AS 110 Parke (Oh ING ae wea 
599, 76 A-11787. 

N. Y.—Emes 
603, 89 NYS 685. 

[a] “The collocation of corpora- 
tion... with the words ‘person’ and 
‘firm’ indicates that a private corpor- 
ation and not a municipal corporation 


v. Fowler, 43 Misc. 


and does not include municipal cor- 
porations. Campbell v. Paris, etc., R. 
Co. 71 TH 612. i 

52. Donohue v. Newburyport, 211 
Mass. 561, 98 NE 1081, AnnCas1913B 
742; Linehan v. Cambridge, 109 Mass. 
212. 
“Tt is true that all cities and towns 
must possess for the discharge or 
municipal duties certain limited cor- 
porate powers, coextensive with the 
duties imposed. But the main pur- 
pose of their organization is politi- 
cal, and that organization always em- 
braces the inhabitants who for the 
time may be within the territoriar 
limits into which the legislature, ag¢- 
eording to its own views of public 
convenience, may have divided the 
Commonwealth. The inhabitants do 
not, like the members of a private 
corporation, derive private or per- 
sonal rights under the act of incor- 
poration, the sole office and object 
of which is to regulate the manner 
ef performing public and political 
duties. While exercising corporate 
powers to the extent indicated, they 
yet differ distinctively and widely 
from private and moneyed corpora- 
tions, both in organization, govern- 
ment and mode of action.” Linehan 
v. Cambridge,. supra. 

53. Wood v. Quimby, 20 R. I. 482, 
40 A 161. 

54. See supra § 5. 

55. Hanson vy. Cresco, 132 Iowa 
533, 109 NW 1109 

56. Hays v. McDaniel, 130 Ark. 52, 
196 SW 934, ’ 

57. Hays v. McDaniel, supra. 

58. Herkimer Lumber Co. v. State, 
196 App. Div. 708, 189 NYS 119 [eit 
Bouvier L. D.]; Osterhoudt yv. Stade, 
133 App. Div. 83, 117 NYS 809; Tice 
v. Atlantic Constr; Co., 52 App; Div. ' 
284, 65 NYS 79. i 

[a] “The state of New York is 
not a municipal corporation.’ Arm- 
strong v. Mayville State Bank, 177 
App. Div. 265, 268, 165 NYS 5 [aff 
227 N. Y. 563 mem, 124 NE 896 mem]. 

59. See Corporations § 43. 

60. Forbes Pioneer Boat Line v. 
Everglades Drain. Dist., 77 Fla. 742, 
82 S 3846; Peo. v. Bergman, 253 Ill. 
469, 97 NE 695. ; 

61. Peo. v. Bergman, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and publie-quasi® corporations. Publie corporations 
include not only municipal corporations,** but also 
all other incorporated agencies of government of 
whatever size and form or degree of “organization,*4 
While all municipal corporations are public corpo- 
rations,®° all public corporations are not municipal 


corporations.®° 


[§ 12] b. Local Subdivisions; Quasi Corporations 
—(1) In General. There, is a want of harmony in 
the decisions relating to what local subdivisions are 
municipal corporations. ’’°7 
There are many publie bodies which are not corpo- 
rations in the full sense but resemble them in that 
they have some of the attributes of a corporation, 
and which are therefore called quasi corporations.®* 
Some of these are almost perfect in their organi- 
zation and scarcely distinguishable from municipal 
corporations.°® Others represent the lowest order of 
corporate life, with few powers and imperfect or- 


embraced by the phrase ‘‘ 


ganization.’® Between these two 


62. 
Everglades Drain. Dist., 


Forbes Pioneer Boat Line v. 
Wh. PMA. 742, 
82 S 346. 


63. In re Werner, 129 Cal. 567, 62 
P 97; Randolph v. Stanislaus County, 
44 Cal. A. 322, 186 P 625; Augusta: v. 
Augusta Water Dist., 101 Me, 148, 63 
A 663; In re Boston, 221 Mass. 468, 
109 NE 389. See also aa § 9. 

64. See Corporations § 44. 

65. In re Werner, 129 Cal. 567, 62 
P 97; Randolph v. Stanislaus County, 
44 Cal. A. 322, 186 P 625 

66. In re Werner, 129 Cal. 567, 62 
P 97; Randolph v. Stanislaus County, 
44 Cal. A. 322, 186 P 625; Honnold v. 
Carter Coupty,’. 71 «Oki. 71; /74,.<177T 
P71. See also infra § 12. 

“All corporations intended as 
agencies in the administration - of 
civil government are public, as: dis- 
tinguished from private corpora- 
tions. Thus an incorporated school 
district, or county, as well as city, 
is a public corporation; but the school 
district or county, properly speaking 
is not, while the city is a municipal 
corporation. All municipal corpora- 
tions are public bodies, created for 
civil or political purposes; but all 
civil, political, or publie corporations 


are not, in the proper use of lan- 
guage, municipal corporations. The 
phrase ‘municipal corporations,’ in 


the contemplation of this treatise, has 
reference to incorporated villages, 
towns, and cities, with power of local 
administration, as distinguished from 
other public corporations, such as 
counties and quasi corporations.” 
Dillon Mun. Corp. (5th ed) § 34 
[quot Honnold v. Carter County, 
supra]. 

[a] A state university, although 
it is a public corporation, is not a 
municipal corporation. Spalding v. 
Peo., 172 Ill: 40, 49 NE 993. 

67. Davenport v. Elrod, 20 S. D. 
567, 107 NW 833. 


68. See Corporations § 49. 
69. S.—Bloomfield v. Charter 
Oak) Bank, i267 U.S. F217 S€t 865; 


30. L. ed, 923. 

Ida.—Strickfaden v. Green Creek 
Highway Dist., 248 P 456. 
: Me.—Hooper v. Emery, 14 Me. 375; 
Adams v. Wiscasset Bank, 1 Me. 361, 
10 AmD 88. 


Mass.—EHasthampton y. Hill, 162 
Mass. 302, 38 NE 502; Coolidge v. | 
Brookline, 114 Mass. 592; Warren v. 


Charlestown, 2 Gray 84; Spaulding v.|_. 
r Dist, 


Lowell, 23 Pick. 71; Allen v. Taunton, 
19 Pick. 485; Stetson v. Kempton, 13 
Mass. 272, 7 AmD 145; Hayden v. 
Middlesex Turnp. Corp., 10 Mass. 397, 
6 AmD 143; Mower v. Leicester, 9 
Mass. 247, 6 AmD 63. 

N. H.—Lovell v. Charlestown, 66 


N. H. 584, 32 A 160; Eastman v. Mere- | 


dith, 386 N. EH. 284, 72 AmD 302. 

R. I.—Mowry v. Mowry; 20 -R. I. 
74, 37 A 306; Smith v. Westerly, 19 
R..1; 437, 35 "A 526. 
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larger number of districts erected as agencies of 
government, of divers names and objects, with vary- 
ing degrees of organization ;*+ sometimes styled poli- 
tical,7? sometimes public,"® sometimes civil;** inelud- 
ing counties,’® towns,’ townships,** school districts,"® 
drainage districts,’® highway districts,°® improve- 


ment districts,8! hospital districts,*? irrigation dis- 


districts,®® 


railroads,®* 
extremes are a 


Vt.—Rutland v. 
Vt. 155, 34 A 422. 
[a] Early Connecticut towns.— 
Webster v. Harwinton, 32 Conn. 131. 
70. Dixon County v. Chicago, etc., 
R. Co., 1 Nebr. (Unoff.) 240, 95 NW 


340. 
71. Com, v. Wilkins, 75 Pa. Super. 
72. Com. v. Wilkins, 30 Pa. Dist. 


305. 
213 [aff 75 Pa. Super. 305 
73. Com. v. Wilkins, supra. 


West Rutland, 68 


74 Com. v.. Wilkins, supra. 
75. See Counties §§.1, 2. 
76. See Towns [38.Cyc 598]. 


77. See Towns [38 Cye 598]. 

See Schools and School-Dis- 
[35. Cye 813, 831]: . 
See Drains § 13. 
See Highways § 268. 
Paving Dist. No. 36 v. Little, 
170 Ark. 1160, 282 SW 971; Nakdimen 
Va, Bite Smith, ete., Bridge Dist., 115 
Ark, 194, 172 SW 272; Fitzgerald v. 
Walker, 55 Ark, 148, 17 SW 702. 

{a] Nature of improvement dis- 
trict.— “The fact that an improvement 
district is organized to accomplish a 
purpose which in a limited sense may 
be said to be ‘municipal,’ does not 
make it a ‘municipal corporation.’ It 
exercises no legislative powers, and 
lacks many other essential character- 
istics of a corporation created for the 
government of a city or town. * 
It is said, however, that an improve- 
ment district is the agent of the city, 
and as such can have no greater 
power than its principal. But such 
district is not in any sense the agent 
of the city or town within which it 
is organized. Its powers are derived 
directly from the legislature, and in 
exercising them the board acts as the 
agent of the property owners whose 
interests are affected by the duties 
it performs.” Fitzgerald vy. 
55 Ark. 148, 156, 17 SW 702 [quot 
Paving Dist. No. 36 v. Little, 170 
Ark. 1160, 282 SW 971, 972]. 

82. Buchanan County Tuberculosis 
Hospital Dist. v. Peter, 253 Mo. 520, 
161 SW 1155, AnnCas1915C 310. 

83... Cal.—Turloek . :Irr.., Dist. vi 
White, 186 Cal. 188, 198 P 1060, 17 
ALR 72; In re Madera Irr. Dist., 92 
Cal, 296, 28 P 272, 675, 27 AmSR 106, 
14 LRA 755; Randolph vy. Stanislaus 


County, 44 Cal. A. 322, 186 P 625 


Ida.—Colburn vy. Wilson, 23 Ida. 


| 337, 1380 P 381. 


Mont.—Thaanum y. Bynum _ Irr. 
72 Mont, 221, 232.P 528. 
Or.—Board of Directors v. Peter- 


;son, 64 Or. 46,128 P 837, 129 P 123. 


Wash.—Middle Kittitas Irr. Dist. v. 
Peterson, 4 Wash. 147, 29 P 995. 
F BES See Levees and Flood Control 

85. Weymouth, ete., Fire Dist. v. 
Norfolk County, 108 Mass. 142; Peo. 
v. Queens County, 153 N. Y. 370, 47 
NE 790; Wood v. Quimby, 20 R. I. 
482, 40 A 161; State v. Narragansett 


Walker,. 


tricts,°> levee districts or directors thereof,** fire 
sanitary 
tricts,°’ water districts,*® and all other sections of 
territory delimited and organized for the perform- 
ance of certain governmental functions;*® and also 
béards of official persons established for public 
purposes, local or general, such as boards of edu- 
cation,°® public works, city boards of sewerage 
and water,®? boards of water commissioners,®* boards 
of underwriters,®* boards of commissioners of the 
fire department of a city,®° park commissioners,” 
religious 


districts,°® reclamation dis- 


assemblies,9® levy courts,®® 


‘ 


Dist., 16 Rr I. 424, 16 A 901, 3 LRA 
295; Cole v. Hast a Opies Fire En 
gine Co., 12 R. I. 202; Sherman vs 
Benford, 10 R. I. 559. 

{a] “A fire district... is a gov- 
ernmental or political body (1) which 
is incorporated as a convenient meth> 
od of exercising a part of the sov- 
ereign power of the State. Its char+ 
ter may be imposed on the inhabi- 
tants thereof without the necessity 
of their acceptance. It. holds no 
property except for public purposes; 
and it may be abolished or its terri- 
torial limits may be changed at the 
will of the legislature.” East Provi- 
dence Water Co. v. Public Utilities 
Commn., 46 R. I. 458, 462, 128 A 5561 
(2) “This district is a fire districti 

. . It is created by the general as+ 
sembly, and not by the- votes of a 
town. It is a corporation exercising 
some of the power of a municipal cor- 
poration. It is for the purposes for 
which it is created,—the suppression 
of fires, an instrumentality of the 
state, and so a public. corporation; 
and though it may not fall within 
the denomination of a municipal cor 
poration, yet is so nearly allied to 
municipal corporations, that the rules 
in this regard applicable to the one 
may be applied to-the other.’ Sher- 
man v. Benford, 10 R. I. 559, 566. 


86. See Health S710) 
87. In re Werner, 129 Cal. 56%, 62 
P 97; Reclamation ‘Dist. No. 542 v. 


Turner, 104 Cal. 334, 87 P 1038. : 

88. See Waters [40 Cyc 774 text 
and note 70]. 

89. Anderson vy. Kerns Drain. Co., 
14 Ind. 199, 77 AmD 63; Tide- Water 
Coypevs Coster, 18) Ne Jes Da-) 518¢490 
AmD 6384; Norfleet v. Cromwell, 70 
N. C. 634, 16 AmR 787. ' 

90. Heller v, Stremmel, 52 Mo, 309; 
State v. State Bd. of Education, 18 
Nev. 1738, 1 P 844. 

[a] “Phe board of education of 
the city of New York is a municipal 
corporation.” Caldwell v. New York 
Bd. of Education, 127 Misc. 472, 494, 
216 NYS 501. 


91. Larned y. Briscoe, 62 Mich. 
393, 29 NW 22. 

92. pres v. Servat, 143 La. 175, 
78 S 487. 

93. Base ae vy. Detroit Water 
Comrs., 181 Mich. 364, 149 NW 675. 

94. Sutter v. Milwaukee Fire Un- 


derwriters Bd., 161 Wis. 615, 155 NW 
127, AnnCas1917E 682. 


95. Bowman v. New Orleans Fire 
Dept., 145 La. 793, 83 S 14; 
' 96. Andrews v. Peo., 83 Ill. 529. 


See West Chicago Park Comrs. v. Chis 
cago, 152 Ill. 392, 38°: NE 697 (West 
Chicago park commissioners were 2 
municipal corporation). 

97. Peo. v. Harper, 91 Hl. 357. 

98. Southern Assembly v. Palmer, 
L663N. C2 75.182 SE 18: 

99. Levy Ct. v. Woodward, 2 Wall. 
(U.S.) 501,.17 L, ed. 851; 
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waterways,! sanitary commissions,” street commis- 
sioners,® police boards,? police juries,> overseers of 
These are sometimes de- 
clared by statute to be corporations;’ but all of 
them lack some of the essential elements or integral 
parts requisite to constitute a complete corpora- 
They strongly resemble and are almost. cor- 
porations;® and by courts and authors they are 


the poor,® and the like. 


tion. 
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recognized as constituting a peculiar class of public 


1. River Tone Conservators  v. 
Ash, 10 B. & C. 349, 21 BCL 152, 109 
Reprint 479. 

2. State v. Newark Bad. of Health, 
54 N. J. L. 325, 23 A 949. See also 
Health § 10. 

8. English v. Jersey City, 42 N. J. 
TI 25! 

4. Com. v. Plaisted, 148 Mass. 375, 
19 NE 224, 12 AmSR 566, 2 LRA 142. 

5. Ouachita Parish Police Jury v. 
Monroe, 38 La. Ann. 630. 

6 Boston Overseers of Poor v. 
Sears, 22 Pick. (Mass.) 122; Governor 
v. Gridley, 1 Miss. 328; Rouse v. 
Moore, 18 Johns. (N. Y.) 407. 

7. State v. Newark Ba. of Health, 
54 N. J. Li. 325, 23° A 949; Governor 
v. McEwen, 5 Humphr. (Tenn.) 241; 
Elliot Pub. Corp. p 219. 

8. See Corporations § 49. 

9. Green vy. Cape May, 41 N. J. L. 
45> Bassett v. Fish, 75. Nui Y.° (303; 
Gom. v. Green, 4 Whart. (Pa.) 531, 
598; Governor v. McEwen, 5 Humphr. 
(Tenn.) 241; 2 Beach Pub. Corp. 
§ 1003; Elliott Pub. Corp. p 219; In- 
gersoll Pub. Corp. pp 13, 20; 2 Kent 


Comm. p 278; Tiedeman Mun. Corp. 
§ 339. 

10. See Corporations § 49. 

Il. In re Bonds of Pub. Utility 
Dist., 196 Cal. 43, 285 P 1004; Kas- 
kaskia v. McClure, 167 Til. 23, 47 


NE 72; Board of Directors v. Peter- 
Spn, 64 Or. 46, 52, 128 P 837, 129 P 
123; Cole v. East Greenwich Fire 
Engine Co., 12 R. I. 202. 

“Quasi municipal corporations, such 
as road districts and school districts, 
are governmental, and exercise their 
powers as auxiliaries of the State; 
and in that sense are public. Such 
a corporation is without legislative 
power, but all persons within the dis- 
trict or corporate boundaries are sub- 
ject to its authority and burdened or 
benefited by its act, and are entitled 
to a voice in the selection of the of- 
ficers by whom they are to be gov- 
erned.” Board of Directors v. Peter- 
son, supra. 

[a] A public utility digtrict is a 
quasi-municipal corporation. In re 
Bonds of Orosi Pub. Utility Dist., 196 
Cal. 48, 285 P 1004. 

12. U. S—Levy Ct. v. Woodward, 
2 Wall. 501, 17 L. ed. 851. 

Ala.—Collins v. Hollis, 212 Ala. 294, 
102 S379; Askew v. Hale County, 
54 Ala. 639, 25 AmR 730. 

Ark.—Nakdimen v. Ft. Smith, etc., 
oe Dist., 115 Ark. 194, 172) SW 

Kan.—Freeland v. Stillman, 49 Kan. 
197; 30 P. 235. 

Mich. —O’Leary v. Marquette Fire, 
etc., Comrs., 79 Mich. 281, 44 NW 608, 
19 AmSR 169, 7 LRA 170. 


Miss.—Witty v. Ellsberry Drain. 
Dist., 126 Miss. 645, 89 S 268. 
Mo.—D’Arcourt v. Little River 


Drain. Dist., 212 Mo. A. 610, 245 SW 


8.94. 
Mont.—Thaanum v..Bynum _  Irr. 
Dist., 72 Mont. 221,232 P 528. 


Nebr.—State v. Douglas County, 47 

Ebr. 428, 66 INW 434. 
H.—-Harris Vy 

niet 28 N. H. 58. 

, N. Y.—Pomeroy v. Wells, 8 Paige 

06. : 

N. C—Smith v. Robersonville 
Graded een 141 N. C. 148, 53 SH 
524, 8 AnnCas 529. 

Pa.—-Long v. Cheltenham Tp. 


School Dist., 269 Pa. 472, 112 A 545; 
Herrington’s Pet., 


Canaan Schoo} 


266 Pa, 88, 109 A lation.” 


791; Com. v. Wilkins, 75 Pa. .Super. 
305 [aff 30 Pa. Dist. 213]. 
I.—Wood v. Quimby, 20 R, IL 


Rin 
482, 40 A 161. , 

Tenn,—Kee v. Parks, 283. SW 751; 
Quinn v. Hester, 135 Tenn. 373, 186 
SW 459, 

Wis.—Norton v. Peck, 3 Wis. 714. 

“There are public bodies which are 
not corporations or even municipall- 
ties in the technical sense, but re- 
semble them in that they have some 
of the attributes of one or the other, 
and which, therefore, are called quasi 
corporations. Between the two ex- 
tremes are a large number of districts 
created as agencies of government 
with varied degrees of organization, 
including counties, townships, school 
districts and the like, that must be 
dealt with as such. The term as ap- 
plied to such bodies as school dis- 
tricts or counties is given by reason 
of the limited number of their-cor- 
porate powers; such designation be- 
ing used to distinguish them from 
corporations aggregate, and munici- 
pal corporations proper, as cities or 
towns acting under charters or incor- 
porating statutes.’’ Com. v. Wilkins, 
75 Pa. Super. 305, 215. 

[a] “A quasi corporation, as dis- 
tinct from a municipal corporation, 
is an involuntary political or civil 
division of the State created by gen- 
eral laws, to aid in the administra- 
tion of government; and the term in- 
cludes counties, townships, schoo] 
districts, road districts, and like pup- 
lic quasi corporations, existing under 
general laws of the State, which ap- 
portion the territory of the State 
into political divisions for conven- 
ience of government, and require of 
the people, residing within those di- 
visions, the performance of certain 
public duties as a part of the ma- 
chinery of the State, and in order 
that they may be able to perform 
these duties, vest them with certain 
corporate powers.” 1 Beach Pub. 
Corp. § 6 [quot Hanson v. Cresco, 
132 Iowa 5338, 538, 109 NW 1109]. 

{b] “The sense in which ‘other 
municipalities’ as used in this title, 
‘would naturally and generally be 
taken’ or ‘would probably be under- 
stood by non-professional persons of 
ordinary intelligence,’ includes mu- 
nicipalities of like kind to those 
specifically enumerated, subordinate 
municipalities, but excludes such a 
‘municipality’ as the state highway 
commission.’ Curtis, .ete., Gravel, 
ete., Coviv. State Highway Commn., 
91 N. J. Eq. 421, 431, 111 A 16 

[c] “he term ‘municipality’ as 
used in the Constitution does not in- 
clude all government agencies hav- 
ing authority to take or injure pri- 
vate property for use as a public 
highway, but such only as are mu- 
nicipalities with local and subordi- 
nate powers of self-government 
through their own legislation, and 
to which the features of police power 
appertain as an incident of govern- 
ment. It does not include quasi-cor- 
porations such as a township.” Her- 
cee ae ee 266 Pa. 88, 98, 109 A 

{[d] “The framers of our constitu- 
tion intended, by the term ‘municipal 
corporations,’ to use it in its re- 
stricted sense, as applicable only to 
incorporated Cities, towns or villages 
invested with the power of local legis- 
Dell Rapids v. Irving, 7 S. D. 


[§ 12 


institutions,? and are generally called quasi corpo- 
rations,!° or quasi-municipal corporations.'*: Such 
bodies are not ‘‘municipal corporations” or ‘‘muni- 
cipalities’’? in the proper sense.!? 
‘‘municipal corporation’’ 
used in a broad or generie sense,!* and as such it 
may include quasi corporations or quasi-municipal 
corporations ;'* and they will be so construed if such 


But the term 
or ‘‘municipality’’ may be 


310, 316, 64 NW 149, 29 LRA 861 
[quot Davenport Vv. Elrod, 20 .S. : De 
567, 575, 107 NW. 833]. 

[e] “Municipality” limited to 
cities.— Bangor v. Ridley, 117 Me. 
297, 104 A 230. 

[f] A reclamation district is not 
a “municipal corporation,” possessing 
in any degree general powers of gov- 
ernment, although, within the limits 
of the authority granted to it, it ex- 
ercises public functions. In re Bonds 
of Orosi Pub. Utility Dist., 196 Cal. 
43, 235 P 1004; Metcalfe v. Merritt, 
14, Cal.wA 244, 4117) | P 50555 Statervave 
Little River Drain. Dist., 291 Mo. 267, 
236 SW 848, 851 [quot Cyc]; State v. 
May, 290 Mo. 302, 235 SW 124; South- 
ern Assembly v. Palmer, 166 N. C. 75, 
82 SE 18; Com. v. Wilkins, 75 Pa. 
Super. 305; Com. v. Manchester, etc., 
pe Co, S809), Va. *499,4 6250588 


{g] “The Brooklyn Institute of 
Arts and Sciences is concededly not 
a municipal corporation.” Matter of 
pha a 107 Misc. 315, 316, 176 NYS 


[h] “Other municipal  corpora- 
tions.”—Davy v. McNeill, (N. a 240 
P. 482; State v. Las Vegas, 28 N. M. 
Paps 210 P 101. 

18. Augusta v. Augusta Water 
Dist., 101 Me. 148, 68 A 663; State v. 
Thompson, (Mo.) 285 SW 57; Union 
Stone Co. v. Hudson County, 71 N. J. 
Eq. 657, 65 A 466; Com. v. Wilkins, 
30 Pa. Dist. 213 [cit Dillon Mun, 
Corp. § 32]. 

14. U. S—Mt. Pleasant v. Beck- 
with, 100 U. S. 514, 25 L. ed. 699; Tip- 
pecanoe County v. Lucas, 93 U. S. 108, 
23 L. ed. 822; Laramie County v. Al- 
bany County, 92 U. S. 307, 23 L. ed. 


562, 
Ala.—Ex p. Selma, etc., R. Co., 45 
Ala. 696, 6 AmSR 722. 


Cal.—Pacific Coast R. Co. v. Porter, 
74 Cal.-261, 15 P 774. 

Ida.—Storey v. Nampa, 
Dist., 32 Ida. 713, 187 P 946. 

Ill.—Wilson v. Chicago Sanitary 
Dist., 183 Ill. 443, 27 NE 203. 

Ind.—Davis v. Steuben School Tp., 
19 Ind. A. 694, 50 NE 1. 

Iowa.—Winspear vy. Holman Dist. 
Tp., 37 Iowa 542, 

Kan.—State v. Wilson, 65 Kan. 237, 
69 SP Rite 

Ky. —Gleason v. Weber, 155 Ky. 431, 
159 SW 976. 

Me.—Augusta v. Augusta Water 
Dist., 101 Me. 148, 63 A 663. 

Mass.—In re Opinion. of Justices, 
234 Mass. 612, 127 NB 635 

Mich.—Kent County Agricultural 
Soc. v. Houseman, 81 Mich. 609, 46 
NW 15. 

Minn.—Dowlan v. 
Minn. 430, 31 NW 517, 

Mo.—State v. Thompson, 285 SW 
57; State v. Little River Drain. Dist., 
291 Mo. 267, 2386 SW 848. 

N. J.—Union Stone Co. v. Hudson 
County, 71 N. J. Eq. 657, 65 A 466. 

N. Y.—Peo. v. Carpenter, 31 App. 
Div. 603, 52 NYS 781. 

N. C.—Smith ov. Robersonville 
Graded School, 141 N. C. 1438, 53 SH 
524, 8 AnnCas 529. 

Or.—State v. Port of Astoria, 79 Or. 
1) 1b4 PP 399% 

Pa.—Com. v. Wilkins, 30 Pa. Dist. 
213 bee 75 Pa. Super. 305 1g 

S. C—Glenn vy. York County, 6 
8. C. 412. 

Wash.—Lincoln County v. Brock, 
37 Wash. 14, 79 P 477. 


etc., Irr, 


Sibley County, 36 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appears to be the intention.1° While municipal cor- 
porations are for municipal purposes,!® there are 
other corporations for municipal purposes that are 
not as strictly municipal corporations,!? but they 
may be considered as corporations for municipal 
purposes within the meaning of particular constitu- 


tions or statutes.1§ 


While a village may be a municipal corporation,!® 
it may differ materially from a municipal corpora- 
tion like a city,*° where it is only a small collection 


of houses in the country.?4 


[§ 13] (2) Particular Distinguishing Features. 
These quasi public corporations, notwithstanding the 
variety of their functions and modes of organization 


Wis.—Lund v. Chippewa County, 93 
Wis. 640, 67 NW 927, 34 LRA 131. 

“A city or purely municipal cor- 
poration is perhaps the highest type 
of corporation created for municipal 
purposes, because it is a miniature 
government, having legislative, exec- 
utive and judicial powers, but there 
is another class of corporation, such 
as counties, school districts, roaa 

_ districts, ete., which though varying 
in application and peculiar features, 
are but so many agencies or instru- 
mentalities of the state to promote 
the convenience of the public at large, 
and are, in the broadest uSe of the 
term, for municipal purposes.’ Cook 
v. Portland, 20 Or. 580, 583, 27 P 263, 
13 LRA 533 [quot In re Bonds of 
Orosi Pub. Utility Dist., 196 Cal, 43, 
56, 2385 P 1004]. 

“A body politic and corporate, cre- 
ated for the sole purpose of perform- 
ing one or more municipal functions, 
is a quasi municipal corporation, and 
&@S we have said, in common inter- 
pretation, is deemed a municipal 
corporation.” Augusta v.* Augusta 
ey Dist., 101 Me. 148, 151, 63 A 

{a] In common speech the term 
“municipality” is frequently used to 
include public, political, corporate, or 
quasi-corporate subdivisions of the 


hee Com, y. Wilkins, 75 Pa. Super. 
05, 
[b] “Municipal corporations” sy- 


nonymous with “political corpora- 
tions” or “public corporations.”—It is 
often used to signify “a community 
clothed with extensive civil author- 
ity.” Winspear vy. Holman Dist. Tp., 
37 Iowa 542, 544. 

[e] “phe municipal subdivisions 
of the Commonwealth, such as coun- 
ties, towns, cities and districts, have 
not the same rights to judicial trial 
and determination touching the ob- 
ligations imposed upon them for the 
support of strictly public burdens as 
have other corporations and persons. 
They are public and political organi- 
zations as distinguished from pri- 
vate corporations.” In re Opinion of 
ee 234 Mass. 612, 619, 127 NE 


{d] “The term ‘municipal’ as used 
in defining a corporation, indicates by 
its historical meaning a corporation 
proper, as distinguished from a quasi 
corporation, and designates only 
cities and incorporated. towns which 
have powers of local self-government, 
and, in strictness of meaning, would 
not include counties and school dis- 
tricts, although they are expressly 
declared by statute to be bodies cor- 
porate. But, in common speech, the 
term municipal corporation is used 
to include all public or political cor- 
porations having corporate powers.” 
Hanson v. Cresco, 132 Iowa 533, 540, 
109 NW 1109. 

[e] As used in discussing power 
of taxation.—In using the term 
“municipal corporations,’”’ in connec- 
tion with the delegation of the power 
of taxation to municipal corporations, 
the text writers do not use the term 
“in its restricted sense of municipal 
corporations proper, confining it to 
cities and towns, but in a more en- 
larged and generally received accepta- 
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and operation, possess in common certain attributes 
and characteristics, and are lacking in others which 
distinguish them from the municipal corporation. 
They are created solely as governmental agencies for 
the purpose of administering the general laws of the 
state.°? They are involuntary organizations ‘‘ 


super. 


imposed by the sovereign and paramount authority’’ 


munity.?8 


of the state of its own supreme will and discretion, 
without consideration of the wishes of the com- 
They are not charter corporations.** 


They do not have the incidental powers or inherent 


express powers. 


tion, which includes municipal cor- 
porations technically so termed, and 
also public corporations created by 
the State for the purpose of exercis- 
ing defined and limited governmental 
functions in certain designated por- 
tions of the State’s territory. These 
last are termed by authors of ap- 
proved excellence and decisions of au- 
thority, to be public quasi corpora- 
tions and are said to include counties, 
townships, school districts and the 
like.” Smith vy. Robersonville Graded 
School, 141 N. C, 148, 149, 58 SE 524, 
8 AnnCas 529. 

{f] “Other municipality.”—An in- 
corporated district, although not a 
town or city within the constitution, 
was an “other municipality” concern- 
ing which the legislature was au- 
thorized to confer power in the trus- 
tees thereof to enact ordinances not 
in conflict with the constitution or 
laws cf the United States or of the 


State. Gleason y. Weber, 155 Ky. 431, 
159 SW 976. 
15. Us S.—Richardson County 


School Dist. No. 56 v. St. Joseph F. 
& M. Ins! Co., 103. U., S_ 707, 26 -L.. ed, 
601; West Plains Tp. v. Sage, 69 Fed.* 
943, 16 CCA “552. 

Ala.—Ex p. Selma, R. Co., 45 
Ala. 696, 6 AmR 722. 

Cal.—Pacific Coast R. Co. v. Porter, 
(Gale 1261, (5. P7745 Gadd wv. Mc- 
Guire, 69 Cal. A. 347, 231 P 754. 


eter, 


Ida.—Storey v. Nampa, ete., Irr. 
Dist., 32 Ida. 713, 187, P 946. 
Ill.—Spalding Lumber Co. Vv. 


Brown, 171 Ill. 487, 49 NE 725; West 
Chicago Park Comrs. v. Chicago, 154 
Tll- 392, 38 NE 697; Peo. v. Nelson, 
133 Tl. 565, 27 “NH 247. 
Ind.—Davis v. Steuben School Tp., 
19 Ind. A. 694, 50 NE 1. 
Iowa.—Curry v. Sioux City Dist. 


Tp., 62 Iowa 102, 17 NW 191; Win- 
spear v. Holman Dist. Tp., 37 Iowa 
542. 


Kan.—State v. Wilson, 65 Kan. 237, 
69 P 172; Rathbone v. Hopper, 57 
Kan, 240, 45 P 610, 34 LRA 674. 

Ky.—Scobee vy. Clark County Bd. of 
Education, 157 Ky. 510, 163 SW 472; 
Brown v. Newport Bd. of Educa- 
pons 108 Ky. 7838, 57 SW 612, 22 KyL 
483. 

Mich.—Kent County Agricultural 
Soe. v. Houseman, 81 Mich. 609, 46 
NW 15. 

Minn.—Dowlan v. Sibley County, 36 


} Minn, 430, 31 NW 517. 


Mo.—State y. Little River Drain. 
Dist., 291 Mo. 267, 286 SW 848, 851 
[quot Cyc]. 

N. J.—Murphy v. Hudson, 91 N. J. 
L. 40, 102 A 896; Reid v. Wiley, 46 
Ne Sie ab 473; Union Stone Co. v. Hud- 


son County, Tila ae ee Bice y Ob ne Depa: 
466; Trenton Public Instruction 
Comrs, v. Fell, 52 N. J. Eq. 689, 29 
A 816, 


N. Y.—Kennedy v. Queens County, 
47 App, Div. 250, 62 NYS 276; Peo. 
v. Carpenter, 31 App. Div. 603, 52 
NYS bea 

N. C.—Smith .v. Robersonville 
erpdes School, 141 N. C. 148, 53 SH 

Toicisgts vy. Port of Astoria, 79 
Or, 1; 154 ge 899; 

Pa,—Com. v. Wilkins, 75 Pa. Super. 
305; Com. vy. Caven, 15 Pa. Dist. 291; 


attributes of a corporation, but only such as are 
expressly granted or necessarily implied from the 


Quasi-municipal corporations ex- 


Sprague v. Baldwin, 18 Pa. Co. 568. 
S. C.—Carolina Grocery Co. v, Bur- 
net, 61 S. C. 205, 39 SH 381, 58 LRA 
ret Glenn v. York County, 6 S. C. 

12, 

Wash.—Paine vy. Seattle, 70 Wash. 
294, 126 P 628;°127' P +580; Lincoln 
County v. Brock, 37 Wash. 14, 79 P 
477; State v. Grimes, 7 Wash. 191, 34 
P 833; Maxon v, Spokane County 
School Dist. No. 34, 5 Wash, 142, 31 
P 462, 32 P 110; Middle Kittitas Irr. 
Dist. v. Peterson, 4 Wash. 147, 29 P 


995. 
Wis.—Lund, v. Chippewa County, 
Roe Wis. 640, 67 NW 927, 34 LRA 
[a] “The term ‘municipal corpora- 


tion’ includes a county, town, school 
district, village and city or any ter- 
ritorial division of the state estab- 
lished by law, with powers of local 
government.” . General Fireproofing 
Co. v. Keepsdry Constr. Co., 225 N. Y. 
180, 185, 121 NE 768 [cit Gen. Corp. 
L. (Cons. Lane, 23piS sail. 

[b] “The clause ‘other municipal 
orpcration’ clearly implies and indi- 
yee, that the framers understood and 
recognized that there may be cor- 
porations other than those enumer- 
ated, of which we have school dis- 
tricts, irrigation districts, road dis- 
tricts, drainage districts, and ports.” 
Straw v. Harris, 54 Or. 424, 434, 103 
esi 3 

[ec] “£he West Chicago Park Com- 
missioners is within the meaning of 
this act a municipal corporation.” 
Elie v. Adams Express Co., 300 IH. 
340, 343, 133 NE 242. 

aj] A port district is a municipal 
corporation. Roseneranz v. sivans- 
ville, 194 Ind. 499, 143 NE 593. 

[e] Irrigation districts are munic- 
ipal corporations. Gem Irr. Dist. v. 
Van Deusen, 31 Ida. 779, 176 P 887; 


Peters v. Union Gap Irr. Dist., 98 
Wash. 412, 167. P 1085; Brown v. 
Columbia Irr. Dist., 82 Wash. 274, 
144 P 74, 
16. See infra § 180. 
ee State v. lLeffingwell, 54 Mo. 
sole Com. vy. Wilkins, 75 Pa. Super. 
19. Camden v. Camden Village 
Corp., 77 Me, 530, 1 A 689; State v. 


Hennepin County ‘Dist. Cty; 107 Minn, 
437, 120 NW 894; Biss v.. Summers, 
205 App. Div. 691, 199 NYS 544 [app 


dism 2386 N. Y. 638 mem, 142 NE 
315 mem]. 
{a] An incorporated village is a 


municipal corporation. State v. Chi- 
chester, 31 Nebr. 325, 47 NW 934, 11 
LRA 104; Wahoo vy. Reeder, 27 Nebr. 
770, 43 NW 1145; Broking v. Van 
Valen, OuIN Pale ess 85, 27 A 1070; Mat- 
ter of Lansingburgh "Bad. of Health, 43 
App. Div. 236, 60 NYS 27, 

20. Hiss v. Summers, 205 App. Div. 
691, 199 NYS 544 [app dism 236 N. Y. 
638 mem, 142 NE 315 mem]. 


21. See Village [40 Cyc 208]. 
22. Scioto v. Gherky, Wright (Oh.) 
493; St. Peter’s Parish Road Comrs. 


Wo McPherson, 28 S. C. L. 218; Gal- 
veston v. Posnainsky, 62 Tex. 118, 50 
AmR 517. 


23. See infra text and note 28. 
24. See infra text and note 30. 
25. See infra §§ 187-190. 
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ercise, as a rule, no powers of a private character.”® 

Popular assent. The term ‘‘municipal corpora- 
tion’’ involves the idea of voluntary association by 
the inhabitants of particular territory, sanctioned 
by the power of the state for the purposes of self- 
government.27 Quasi corporations are involuntary 
organizations ‘‘superimposed by the sovereign and 
paramount authority’’ of the state of its own su- 
preme will and discretion, without consideration of 
the wishes of the community,?® 

Charter. For the existence of a valid municipal 
corporation if is necessary that there be both an 
incorporation and a charter.2® The charter is a 
prominent feature, distinguishing the municipal cor- 
poration proper from other public corporations or 
agencies of government, such as counties, townships, 
and districts, sometimes called municipal, but better 
denominated quasi corporations, which are created 
and governed by general law.°° Quasi corporations 
are not chartered corporations.** 

Self-government is an essential attribute of the 
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municipal corporation.?2. Quasi corporations do 
not have the incidental powers or inherent attri- 
butes of a corporation, but only such as are ex- 
pressly granted or necessarily implied from the 
express powers.2 The use of the municipal corpora- 
tion as a convenient and effective instrument for the 
local administration of public governmental affairs, 


| although now common in the United States, is only 


a secondary and inferior object of its creation and 
existence, which primarily was and is local self- 
government, subordinate to the state.*4 The exist- 
ence of a public corporation does not depend upon 
the exercise of all of the functions of government 
within its prescribed limits.*® 

[§ 14] E. Classification.*° Municipal corpora- 
tions may be classified according to the number of 
their population,?? and it is within the power of 
the legislatures so to classify them.** But it has 
been said that municipal corporations cannot be 
divided into classes simply by their names,*® or by 
some specific description amounting only to a name.*® 


II. CREATION, ALTERATION, INCIDENTS, EXISTENCE, AND DISSOLUTION 
[By Sranutey A. Hacxerr] 


[§ 15] A. Creation, Existence, and Incidents—1. 
Power To Create—a. In General. A municipal cor- 
poration can have no other source than sovereign 


26. Askew v. Hale County, 54 Ala. | 344, 283 AmR 3382; Com. v. Roxbury, 


639, 25 AmR 739; Ward v. Hartford 


power ;*! its creation is an attribute of sovereignty.*” 
It is a political creature,** and the creature cannot 


Mich.—Peo. v. Hurlbut, 24 Mich. 


County, 12 Conn. 404; State v. Lef- 
fingwell, 54 Mo. 458; Hamilton County 
v. Mighels, 7 Oh. St. 109; Cincinnati, 
ete., R. Co. v. Clinton County, 1 Oh. 
St. 77; Boalt v. Williams County, 18 
Oh. 13. 

* 2%. Hanson v. Cresco, 
533, 538, 109 NW 1109. 

“The municipal corporation pos- 
sesses a corporate capacity and an 
identity distinct from the State, while 
the quasi corporation is but one of 
the members or parts of the State, 
having no distinct identity. It is, in 
all respects, a mere agency, having 
no voice in its own creation. ... The 
real distinction between the municipal 
corporation, properly so called, and 
the. local organizations, such as un- 
incorporated townships, school dis- 
tricts, and counties, consists im the 
fact that the municipal corporation is 
a voluntary one, originating in per- 
sonal agreement, while the so-called 
quasi corporations are the mere crea- 
tures of the Legislature. They have 
no inherent charter rights as to their 
local self-government, except as pro- 
tected by the Constitution. Their 
functions are entirely governmental.” 
Andrews’ American Law pp 505, 506 
[quot Hanson y. Cresco, supra]. 

’ ‘Necessity of acceptance of consent 
see infra § 25. 

28. Ereeport v. Stephenson County, 
41 Ty 495; Hamilton. County” Vv: 
Mighels, 7 Oh. St. 109. 
> “Quasi corporations, as_ distinct 
from municipal corporations, ‘are com- 
posed of the inhabitants of any dis- 
trict who are, by statute, invested 
with particular powers without their 
consent. ... They inelude counties, 
towns, parishes, school districts, etc.’ 
1 Thompson Corp. § 20 [quot Hanson 
v. Cresco, 132 Iowa 5338, 538, 109 NW 
1109]. ; 

29. See infra § 24. 

30. U. S.—Bloomfield v. 


132 Iowa 


Charter 


Gak Bank, 121 Us Si 1217 SCt seb, 


30 L. ed. 923; Levy Ct. v. Woodward, 
2 Wall. 501, 17 L. ed. 851. 
Ala.—Askew v. Hale County, 54 
Ala. 639, 25 AmR 730, 
Ark.—-Pulaski County v. Reeve, 42 


Ark. 54. ‘ 

Ga.—Seales v. Chattahoochee 
County, 41 Ga. 225. 

Mass.—Hill v. Boston, 122 Mass. 


392, 62 


9 Gray 451; Warren y. Charlestown, 
2 Gray 84. 

N. H.—Harris v. Canaan School 
Dist. No.* 10, -285N." Hy 58: 

N. Y.—Lorillard v. Monroe, 11 N. Y. 
AmD 120. 

Oh.—Hamilton County v. Mighels, 7 
Oh. St. 109. 

Tex.—Hamilton County v. Garrett, 
62 Tex. 602. 

‘31. Ingersoll Public Corp. p 27. 

82. Ind—State v. Denny, 118 Ind. 
382, 21 NE: 252, 4 LRA 79. 


Iowa.—State v. Barker, 116 Iowa 
196, 89° NW 204, 938 AmSR 222, 57 
LRA 244. 


Mich.—Peo, v. Detroit, 28 Mich, 228, 
15 AmR 202. 

Mo.—State vy. 54 Mo. 
458. 

Nebr.—State v. Douglas County, 47 
‘Nebr. 428, 66 NW 434. 


Leffingwell, 


Ng Y.—Peo. v. Morris, 13 Wend. 
3256. 
etek Like vy. Davis, 6 OhNPNS 


Okl.—In re Simmons, 4 Okl. Cr. 
O62,672, 112 Prost, 

“We may . define a municipal 
corporation, in its historical and 
proper sense, to be the incorporation 
by the authority of the government 
of the inhabitants of a particular 
place or district and authorizing them 
in their corporate capacity to exer- 
cise subordinate specified powers of 
legislation and regulation with re- 
spect to their local and internal con- 
cerns. This power of local govern- 
ment is the distinctive purpose and 
the distinguishing feature of a mu- 
nicipal corporation proper.’’ Dillon 
Mun. Corp. (5th ed) § 32 [quot In re 
Simmons, supra]. 

33. 
v:; Wood, 13 Mass. 198; Harris v. 
Canaan Scheol Dist. No. 10, 28 N. H. 
58; Taylor v. Salt Lake County Ct., 
2 Utah 405. 

“A quasi corporation is a body 
which has some, but not all, of the 
pewers of a corporation. Towns, 
counties, and school districts, etc., 
are not strictly public corporations, 
but they have some of the powers of 
a corporation.” Clark Corp. p 28 
[quot Hanson v. Cresco, 132 Iowa 533, 
538, 109 NW 1109], 

4. Inid.—State v. Denny, 118. Ind. 
449, 21 NE 274, 4 LRA 65. 


Rumford Fourth School Dist. | 


44, 9 AmR 103. 
N. Y.—Peo. v. Morris, 13 Wend. 325: 


Pa.—Philadelphia v. Fox, 64 Pa. 
169. 
Tenn.—East Tennessee Univ. v. 


Knoxville, 6 Baxt. 166. 
Wis.—State v. Milwaukee, 20 Wis. 
87 


35. Dean v. Davis, 51 Cal. 406; 
Crow Creek Irr. Dist. v. Crittenden, 
71 Mont. 66, 227 P 63. 

386. Incorporation according to 
classification see infra § 32. 

37. Topeka v. Gillett, 32 Kan. 431, 
4 P 800; Rutherford v. Heddens, 82 
Mo. 388; State v. Hudson, 44 Oh. St. 
137, 5 NE 225; Kilgore v. Magee, 85 
Pa. 401. 

88. State v. Hudson, 44 Oh, St. 
187, 5 NE 225; Kilgore v. Magee, 85 
Pa. 401. 


39. Topeka y. Gillett, 32 Kan. 431, 
4 P 800. 

40. Topeka v. Gillett, supra. 

41. Mass.—Com. v. Plaisted, 148 
Mass. 375, 19 NE 224, 12 AmSR 566, 
2 LRA 142. 


N, H.—New Boston v. Dunbarton, 
12 N.-Hy. 409. 

Tenn.—Hope v. Deaderick, 8 
Humphr. 1, 4% AmD 597. : 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401. 

Eng.—1 Blackstone Comm. p 472; 
2 Kent Comm. pp 275, 276. 

42. Carrithers v. Shelbyville, 126 
Ky. 769, 104 SW 744, 31 KyL 1166, 17 
LRANS 421; Pittsburg’s Pet., 32 Pa. 
Super. 210, 218 [aff 217 Pa. 227, 66 
A 348, 120 AmSR 845 (aff 207 U. S. 
161, 28 SCt 40, 52 L. ed. 151)]; Wade 
ue Richmond, 18 Gratt. (59 Va.) 
oO . 

“The creation of municipal corpora- 
tions has been said to be an attribute 
of that sovereignty which regulates 
the affairs of the people and. their 
government.” Pittsbureg’s Pet., supra. 

[a] State sovereignty.—‘'The cre- 
ation of a municipal corporation 1s 
an act of State sovereignty.” State 
tp 226 Mo. 2738, 287, 126 SW 

43. Ky.—Carrithers v. Shelbyville, 


126 Ky. 769, 104 SW 744, 31 Ky 
1166, 17 LRANS 421. 
Mo.—Heller v. Stremmel, 52 Mo. 


309. 


whee H.—Berlin v. Gorham, 34 N. 


For later cases, developments and changes in the.law see cumulative Annotations, same title, page and note number. 


§§ 15-17] 


be greater than its ecreator.44 


confer any.?® 


{§ 16] b. Power of Particular Bodies, Officers, or 
Persons—(1) In England and Canada. 
the power to create municipal corporations is pos- 
sessed by the king®® and parliament.®! 
riods of royal dependence, the regal power 
incorporation was exercised by certain great no- 
bles;°? and it is recorded that even the pope once 
elaimed and exercised this sovereign power;** but 
since the Reformation the power has been recog- 


N. J.—Paterson vy. Useful Manufac- 
tures, etc., Soc., 24 N. J. L. 885. 

N. Y¥.—Peo. y. Morris, 13 Wend. 325. 

Eng.—2 Kent Comm. p 275. 

44. Peo. v. Morris, «13 Wend. 
CN. Y.) 325.7 

45. Ind.—State v. Denny, 118 Ind. 
449, 21 NE 274, 4 LRA 65. 

Mich.—Peo. v. Detroit, 28 Mich. 
228, 15 AmR 202; Peo. v. Hurlbut, 24 
Mich. 44, 9 AmR 103. 

N. Y.—Peo. v. Morris, 13 Wend. 325. 

N. D.—Waslien v. Hillsboro, 48 
N. -D. 1713, 188 NW 738. 

Oh.—Hamilton County v. Mighels, 
WTOhns Sty 109: 

Eng.—Rutter v. Chapman, 8 M. & 
W. 1, 151 Reprint 925,.8 ERC 180; 
Arnold Mun. Corp. e 2; 1 Blackstone 
Comm. p 108; 8 Coke pp la, 5b; Cooley 
Const. Lim. (6th ed) p 227; Encyclo- 
pedia Brit. tit “Charter;” 1 Story 
Comm. Const. p 146. ” 

46. Des Moines Gas Co. v. Des 
Moines, 44 Iowa 505, 24 AmR 756; 
Heland v. Lowell, 3 Allen (Mass.) 
407, 81 AmD 670; Metcalf v. St. 
Louis, 11.Mo. 102; State v. Hayes, 61 
N. H. 264, 314. 
' Ordinances, resolutions, 
jaws see infra XI. 

47. Right of eminent domain as: 
Conferred, rather than inherent, 

right of municipality see Eminent 

Domain § 24. 

Inherent attribute of sovereignty see 

Eminent Domain § 2. 

48. Jameson y, Peo., 16 Ill. 257, 63 
AmD 304; St. Louis v. Russell, 116 
Mo. 248, 22 SW 470, 20 LRA 721; 
Thompson Vv. Schermérhorn, GO NOU: 
92, 55 AmD 385; Morristown v. Shel- 
ton, 1 Head (Tenn.) 24. 

49. Doe v. Douglass, 8 Blackf. 
(Ind.) 10, 44 AmD 732; Com. v. 
Plaisted, 148 Mass. 375, 19 NE 224, 
12 AmSR 566, 2 LRA 142; Peo. v. 
Morris, 13 Wend. (N: Y.) 325; Mills 
v. Williams, 33 N. C. 558. 

50. Peo. v. Bennett, 29 Mich. 451, 
18 AmR 107; Reg. v. Aberavon, 11 
L. T. Rep. N. S. 417; Rutter v. Chap- 
‘man, 8 M. & W. 1, 151 Reprint eae. 
8 ERC 180. 

{a] Basis and extent of oweseee 
(1) The king holds the power to 
grant a charter of incorporation of a 
city or borough as a common-law 
prerogative of the crown (1 Black- 
stone Comm. p 472) (2) which was 
not materially increased or dimin- 
ished by the famous act of parlia- 
ment for the reform of municipal 
corporations (5 & 6 Wm. EV ec 76). 
(3) By a later act (1 Vict. ec 76 § 49) 
the crown was empowered by royal 
charter to extend to any corporation 
created thereby in addition to the 
common-law municipal powers the 
powers given to existing corporations 
by the Municipal Corporations Re- 
form Act aforesaid (Rutter v. Chap- 
ma 8 M. & W. 1, 151 Reprint 925, 
8 ERC 180 [supporting the validity 
of the charter of Manchester granted 
by the crown in 1838 under the Mu- 
nicipal Corporations Reform Act and 
fully discussing the act and the pre- 
rogative]). (4) And this power was 
confirmed by the Municipal Corpora- 


and by- 


Certain sovereign 
powers,*® such as legislative power,** and the power 
of eminent domain,” are conferred on a municipal 
corporation, and nothing less than sovereign power 
can confer the supreme faculties upon any crea- 
ture;*#* nor can he who has no sovereign power 


MUNICIPAL CORPORATIONS 


into being.°4 


ince, authorizing a county eouncil to 
ited territory into a police village,®® it is without 
power to enact a by-law declaring the police village 


(43 'C.3,] 77 


nized as existing only in the crown and parliament, 
which alone can now speak municipal corporations 
Under a statute of a Canadian prov- 


“fereet’? lim- 


to be a body corporate.>® 


In England 


ity.°” Congress 


During pe- 
of 


Act.5® In some 


tions Act of 1882 (45 & 46 Vict. ¢ 50 
§ 216), (5) which is now the mu- 
nicipal code of the kingdom regulat- 
ing the creation and constitution of 
inunicipalities (Encylopedia Brit. tit 
“Municipality’). (6) It results that 
the crown now has the option of cre- 
ating by royal charter a municipal 
corporation having only common-law 
powers; or, on petition of the inhabi- 
tants and advice of the privy council, 
one having not only these but also 
the powers .conferred on municipal 
corporations by the acts of parlia- 
ment. Rutter v. Chapman, 8 M. & 
W. 1, 151 Reprint 925, 8 ERC 180. 

51. Arnold Mun. Corp. ¢ 2; 2 Ba- 
econ Abr. tit “Corporations” B. 

[a] The theory of royal assent to 
the constitution of municipal cor- 
porations is fully recognized in their 
ereation by act of parliament, which 
is composed of the king, lords, and 
commons, and thus represents the 
supreme sovereignty of the realm. 
1 Blackstone Comm. p 147. 

52. Goodyer v. Shaw, Styles. 298, 
82 Reprint 725; Tewkesbury... ‘v. 
eee 2 Taunt. 120, 127 Reprint 
1022. 

Encyclopedia Brit. tit “Dur- 

[a] This was an incident of the 
paranount temporal sovereignty 
claimed for the Roman pontiff dur- 
ing the middle ages and conceded by 
the weaker kings. The first charter 
ef Durham was. confirmed by Pope 
Alexander III, A. D. 1180. It is still 
preserved in the hutch at the guild 
hall of the city. Encyclopedia Brit. 


tit “Durham.” 

54, 2 Bacon Abr. tit “Corpora- 
tions” B. 

55/0 Onts Rev.) Stil (L389 (jp aseze2n8 
§ 714. f 

[a] A subsequent amendment of 
the statute authorizes the county 
council, in certain cases, to declare 


the trustees of a police village to be 
a corporation. Smith v. Bertie, 28 
Ont. L. 330, 332,12 DomLR 623. 

56. Smith v. Bertie, 28 Ont. L. 330, 
332, 12 DomLR 623 (deciding the case 
under the statute as it stood at the 
time of the enactment of the by-law). 

“Tt is abundantly plain that under 
this statute a police village does not 
become a separate incorporation, but 
that the scheme is really one by 
which a limited territory is set 
apart, and the trustees are empow- 
ered to raise indirectly, ‘through the 
township, by way of local assess- 
ment, sums required for certain lo- 


cal improvements.” Smith vy. Bertie, 
supra. 
57. Ga.—Mattox v. State, 115 Ga. 


212, 41 SH 709. 
Ida.—Lyon v. Payette, 38 Ida. 705, 
Zaye 0 8) 


Ill.—Jameson y. Peo., 16 Ill. 257, 
638 AmD 304. 

Iowa.—MecPherson v.- Foster, 43 
Iowa 48, 22 AmR 215. 

Minn.—State v. Nashwauk, 151 


Minn. 534, 186 NW 694, 696, 189 NW 
592. 

N. H.—Berlin v. Gorham, 34 N. H. 
266; New Boston v. Dunbarton, 12 


[§ 17] (2) In United States. In the United States 
only an act of legislation can create a municipal- 


has power to incorporate munici- 


palities in the District of Columbia and any territory 
of the United States ;°° but the power of the legisla- 
ture of an organized territory to ereate municipal 
corporations within its limits depends upon whether 
such power has been delegated to it by the Organie 


states there are constitutional pro- 


Neds 0s 

N. J.—Paterson v. Useful Manufac- 
tures, etc., Soc., 24 -N. J. L. 385. 

Tenn.—Memphis v. Memphis Water 
Co., 5 Heisk. 495; Norristown v. Shel- 
ton, 1 Head 24; Hope v. Deaderick, 8 
Humphr. 1, 47 AmD 597. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401. 

Va.—Norfolk County v. Duke, 113 
Va. 94, 73 SE 456. 

Wis.—State v. Thompson, 149 Wis. 
488, 492, 1837 NW 20, 43 LRANS 339, 
AnnCas1913C 774, 

“A municipal corporation can only 
be created by a. legislative act.” 
State v. Thompson, supra. 

“It is well settled that the power 
to establish municipal corporations 
...is purely and wholly legislative.” 
Lyon v. Payette, 38 Ida. 705, 708, 224 
Ping 3. 

“The creation of a municipal cor} 
poration is in its essence a legisla- 
tive act.” Norfolk County v. Duke, 
1138-Va. 94,99, 73 SE 456. 

[a] Adoption of method as part 
ef common law.—(1) It is held. that 
the method of creating municipal cor- 
porations by the exercise of legisla- 
tive power became, by adopeion, a 
part of the common law: of: this 
country (State v. Thompson, 149 Wis. 
488, 137 NW 20, 43 LRANS 339; Ann 
€as1918C 774), (2) thetoprerogative 
power in this matter being regarded 
as vested in the representatives of 
the people (State v. Thompson, su- 
pra). \ 

58. Stoutenburgh v. Hennick, 129 


U.S. L4t 98 SCto256;) Sachi ead ests 
Deitz v. Central,.1 Colo. 323; Peo: v. 
he 4 Mont. 174, 1 P 414, 47 AmR 

46. 

General power of congress over: 
District of Columbia see District of 

Columbia § 2. 

Territories see Territories [38 Cye 

200, 205]. 

Successive systems of local govern- 
ments in LPistrict of Columbia see 
District of Columbia § 8 

59. U. S.—Vincennes Univ. v. In- 
diana, 14 How. 268, 14 L. ed. 416. 

Sa ara v. Central, 1 .Colo. 
323. 

Kan.—State v. Young, 3 Kan. 445. 

Mo.—Riddick v. Amelin, 1 Mo. 5. 

Mont.—Peo. v. Butte, 4 Mont. 174, 
1 P 414, 47 AmR 346. . 

Wash.—Seattle v. Yesler, 1 Wash. 
1A is ts Gale 

[a] Construction of particular or- 
ganic acts.—Within the meaning of 
particular organic acts (1) power 
over rightful subjects of legislation 
is construed to confer upon territo- 
rial legislatures authority to incor- 
porate municipalities. Deitz vy. Cen- 
tral, 1 Colo. 323; State v. Young, 3 
Kan. 445; Burnes v. Atchison, 2 Kan. 
454. (2) But power to pass general 
laws enabling persons to associate 
themselves together as bodies cor- 
porate for mining, manufacturing, 
and other industrial pursuits does 
not authorize the creation of munici- 
pal corporations. Seattle v. Yesler, 
1 Wash. T. 571 

[b] Withdrawal of power.—The 


73 [43 C.d.] 


visions granting to the legal voters of cities, towns, 
or villages, or certain classes thereof, power to enact 
their charter ;°° but charters enacted by voters under 
the authority conferred by such provisions are gen- 
erally new charters for municipalities previously 
incorporated.*! In addition to such provisions, there 
are, in a few states, constitutional provisions for- 
bidding the legislature to enact any municipal char- 
However, in a ma- 


ter or act of incorporation.®? 
jority of the states the creation 


incorporating power of the territory 
is not inherent, and, like any other 
delegated legislative function, it may 
be withdrawn by congress at pleas- 
ure. Seattle v. Yesler, 1 Wash. T. 
Origa 

Power of territorial legislatures 
cheba see Territories [38 Cyc 
205). 

60. Eugene v. Willamette Valley 
Co., 52 Or,..490, 97.P 817. 
-.[a] Municipalities: other than 
cities or towns.—Some constitutional 
provisions of this mature confer 
power to enact their municipal char- 
ter only upon the legal voters of 
every city and town and not upon 
the legal voters of municipalities 
which do not rise to the dignity of a 
city or town, State v. Port of As- 
toria, 79° Or. 1, 154 P 399. 

{[b] Cities of certain population.— 
Some constitutional provisions con- 
fer on cities containing a population 
of a prescribed number of inhab- 
itants or more authority to frame and 
adopt their own charters. See con- 
stitutional provisions. 

Constitutional provisions as self- 


executing see Constitutional Law 
§ 123, ' 
61. See infra § 144. 


62. Eugene v. Willamette Valley 
Co., 52 Or. 490, 97 P 817; Acme Dairy 
Co. v. Astoria, 49 Or. 520, 90 P 1538. 
See Grants Pass v. Rogue River Pub. 
Serv. Corp., 87 :Or. 637, 171 P 400 
(reciting the constitutional provision, 
but dealing with a charter granted 
and a statute enacted prior to the 
adoption of the constitutional pro- 
vision). 

[a] Extent of prohibition.—The 
constitutional prohibition is absolute 
and is not limited merely to special 
laws; it is directed against the crea- 
tion of charters by the legislature 
either directly or indirectly and by 
either general or special laws. Ka- 
lich v. Knapp, 73 Or. 558, 142. P 544, 
145 P 22, AnnCas1916H 1051; Branch 
vi Albee. 71) Or. 188, "142 -P" 59st 
Contra State v. Gilbert, 66 Or. 434, 
134 P 1088. 


63. Ark.—State v. Jennings, 27 
Ark. 419. 
Cal.—People v. Riverside, 70 Cal. 


460 1ASP 759 = Peowv. aynch, 51) Cal. 
15, 21 AmR 677; San Francisco v. 
Canavan, 42 Cal. 541. 

Colo.—Peo. v. Osborne, 7 Colo. 605, 


4 P 1074, 
Fla.—Robinson v.. Jones, 14 Fla. 
256 


Ill.—Jameson vy. Peo., 16 Jll: 257, 
63 AmD 304; Peo. v. Wren, 5 Ill. 269. 

Ind.—Doe v. Douglass, 8 Blackf. 
10, 44 AmD 732. 

oa vy. Ottumwa, 208 NW 
511, 

Mo.—Harris v. William R. Comp- 
ton Bond, etc., Co., 244 Mo. 664, 149 
SW 608; Taylor v. Carondelet, 22 Mo. 
1,05. 

Nebr.—-Redell v. Moores, 
219, 88 NW 2438, 
LRA 740. 

N. H.—New Boston v. Dunbarton, 
12 N. H. 409. 

N. Y.—Peo. v. Draper, 15 N. Y. 532. 

Oh.—Walker v. Cincinnati, 21 Oh. 
St. 14, 8 AmR 24; Markle v. Akron, 14 
Oh. 586. 

Pa.—-Com. v. South Bethlehem, 248 
Pa. 581, 94 A 244, 

Tenn.—Trigally v. 


63 Nebr. 
93 AmSR- 481, 55 


Memphis, 6 


‘villages, 


MUNICIPAL CORPORATIONS 


of a municipal | borders of the 


Coldw. 3882; Morristown vy. Shelton, 
1 Head 24; Nichol v. Nashville, 9 
Humphr. 252; Hope v. Deaderick, 8 
Humphr. 1, 47 AmD 597. 
Vt—Thorpe v. Rutland, Ete 
Co., 27 Vt. 140, 62 AmD 625. 
Wash.—Paine v. Port of Seattle, 70 
Wash. 294, 126 P 628, 127 P 580. 
Wis.—Slauson v. Racine, 13 Wis. 


etc., 


Constitutional provisions (1) 
in some states expressly confer 
power on the legislature to form, 
establish, or constitute municipal 
corporations or to provide for their 
incorporation and organization. Nabb 
v. Andrew, 89 Fla. 414, 104 S 591; 
MacGuyer v. Tampa, 89 Fla. 138, 103 
S 418; Byrns v. Moscow, 21 Ida. 398, 
121 P 1034; Towler v. Warenski, 59 
Utah 171, 202 P 374; State v. Thomp- 
son, 149 Wis. 488, 1837 NW 20, 43 
LRANS 339, AnnCas1913C 774; State 
v. Lammers, 113 Wis: 398, 86. NW 
677, 89 NW 501. (2) Some constitu- 
tional provisions that the legislature, 
by general laws, shall provide for the 
incorporation and organization of 
cities and towns are construed to be 


mere declarations of the mandatory 


duty of the legislature to exercise, 
and exercise in a prescribed manner, 
its inherent power. Paine v. Port of 
Seattle, 70 Wash. 294, 126 P 628, 127 
P 580. (3) The term “boroughs,” as 
used in Const, c 2 § 9, authorizing the 
legislature to constitute towns, bor- 
oughs, cities, and counties includes 
Atherton v. HBssex Junc- 
tion, 83 Vt. 218, 74 A 1118, 27 LRANS 
695, AnnCas1912A 339. 

64. Allen v. Bakersfield, 157 Cal. 
720, 109 P 486; Wertz v. Ottumwa, 
(Iowa) 208 NW 511; Com. v. South 
Bethlehem, 248 Pa. 581, 94 A 244. 

[a] Provisions relating to officers 
and terms of office.—(1) A constitu- 
tional provision that towns. shall 
elect justices of the peace whose 
terms shall continue for four years 
is not a limitation upon the power 
of the legislature to create cities and 
villages. Gertum v. Kings County, 
109 N. Y. 170, 16 NE 328. (2)) The 


‘power of the legislature to organize 


counties, towns, and cities is not 
limited or restricted by the constitu- 
tional provisions concerning the ap- 
portionment of senators and repre- 
sentatives once in every five years. 
Slauson v. Racine, 13 Wis. 398. 

{b] Restrictions on loaning of 
credit.—Act of Febr. 25, 1875 (St. 
[1875] p 87), to incorporate Carson 
City, is not repugnant to Const. art 8 
§ 8, requiring the legislature to re- 
strict a city’s power of loaning its 
credit, although the act makes no 
provision for such a restriction, since 
it grants to the city no such power. 
State v. Swift, 11 Nev. 128. 

Effect of partial invalidity of stat- 
ute see Statutes [36 Cyc 979]. 

Prohibition of creation by special 
act see Statutes [36 Cyc 1001]. 

65. Carrithers v. Shelbyville, 126 
Ky. 769, 782, 104 SW 744, 31 KyL 
1166, 17 LRANS 421; Harris v. Wil- 
liam R. Compton Bond, ete., Co., 244 
Mo. 664, 149 SW 6038; Waslien v. 
Hillsboro, 48 N. D. 11138, 188 NW 738. 

“The act of incorporating towns 
. .. is legislative and political. In 
its exercise of discretion in such mat- 
ters the Legislature has plenary 
power.”  Carrithers y. Shelbyville, 


oe 


1 


£8 


corporation within the territorial limits of a state 
is within the power of the legislature of the state ;%* 
and subject only to such constitutional limitations 
and restraints, if any, on the exercise of the power 
as may exist,°* the power of the legislature in this 
respect is absolute, plenary,®® and exclusive,** to 
be exercised according to its judgment, will, and 
discretion,*? no other body, officer, or person having 
authority to incorporate a municipality within the 


state,°® except when and as em- 


supra. 

[a] Absence of constitutional re- 
striction.—‘‘It is the consensus of 
opinion in this country that the Leg- 
islature in the creation of municipal 
and public corporations of every de- 
scription is absolute and unlimited, 
in the absence of some specific State 
or Federal constitutional provision 
restricting such powers. The Legis- 
lature is vested with the whole power 
of the State in the absence of some 
such constitutional limitation; and 
may establish any public or munici- 
pal corporation it deems necessary or 
expedient in the public interest.” 
Harris v. William R. Compton Bond, 
a Co., 244 Mo. 664, 688, 149 SW 

66. Allen v. Bakersfield, 157 Cal 
720, 109 P 486; Wertz v. Ottumwa, 
(Iowa) 208 NW 511. And see cases 
infra note 68: 

67. Cal.—Peo. v. Riverside, 70 Cal. 
461, 11 P 759. e: 

Ky.—Carrithers v. Shelbyville, 126 
Ky. 769, 104 SW 744, 31 KyL 1166, 17 
LRANS 421. 

N. H.—New Boston v. Dunbarton, 
12 N. H. 409, 

N. tJ.—Delaware, etce., Canal Co. v. 
Seca ete dt Cowl 16” NEL. sc 
321. 

N. Y.—Thomas v. Dakin, 22 Wend. 


0: 

Oh.—State v. Covington, 29 Oh. St. 
102; Newburgh Heights.v. French, 28 
O. C. A. 586. ; ; 

Tenn.—State v. Wilson, 12 Lea 246; 
Trigally v. Memphis, 6 Coldw. 382; 
Nichol v. Nashville, 9 Humphr, 252; 
Hope v. Deaderick, 8 Humphr. 1, 47 
AmD 597. ; 

“The creation of a municipal cor- 
poration is always and essentially a 
political act. Whether it will be done 
or not depends solely on the judg- 
ment and will of the political depart- 
ment of the government, the Legis- 
lature.’”’ Carrithers -v. Shelbyville, 
126 Ky. 769, 777, 104 SW 744, 31 Kyl 
1166, 17 LRANS 421. 

[a] Power to impose limitations, 
—The power of the legislature to 
create a municipal corporation im- 
plies the power to create it with such 
limitations as that body may see fit 
to impose, and to impose such limi- 
tations at any stage of its existence. 
Redell v. Moores, 63 Nebr. 219, 88 
NW 2438, 93 AmSR 431, 55 LRA 740. 

Wisdom or expediency of establish- 
ment of municipal corporations as 
subject of judicial inquiry see Con- 
stitutional Law § 390. 

68. Ga.—Mattox v. State, 115 Ga. 
212, 41 SE 709. 

Ill.—Jameson v. Peo., 16. Il.) 257, 
63 AmD 3804. 

Be hdr ny cinch v. Hooser, 9 B. Mon. 

Nebr.—Redell v. Moores, 63 Nebr. 
219, 88 NW 248, 93 AmSR 431, 55 
LRA 740. 

N. H.—Berlin v. Gorham, 34 N. H. 
266; New Boston vy. Dunbarton, 12 
N. H. 409. 

N. J.—Paterson v. Useful Manufac- 
tures, ete., Soc., 24 N. J. Li. 385. 

Tenn.—Morristown vy. Shelton, 1 
Head 24; Hope v. Deaderick, 8 
Humphr. 1, 47 AmD 597. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401. 

Wis.—In re North Milwatkee, 93 
Wis. 616, 67 NW 1033, 33 LRA 638. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 17-18] 


powered by law;®® and then it is not the ministerial 
acts of the officer or court, but the sovereign will 
expressed in a solemn act of legislation, that speaks 
the municipal microcosm into being 


and power.’® As sometimes stated 
poration is the mere creature of 
or of law’? or statute.72 Some,?4 


constitutional provisions specifically naming and 
recognizing certain classes of municipal corporations 
are construed to prohibit the creation of other 


classes of municipal corporations. 


{§ 18] 2. General Requisites of Incorporation and 
Existence—a, In General. Territory,’ population,’? 
and a charter’® are generally recognized as essential 


to the creation and existence of a 


69. State v. Leatherman, 38 Ark. 
81; State v. Jennings, 27 Ark. 419; 
State v. Armstrong, 3 Sneed (Tenn.) 
634; Ex p. Chadwell, 3 Baxt. (Tenn.) 
98; Terr. v. Stewart, 1 Wash. 98, 23 
P 405, 8 LRA 106; In re North Mil- 
waukee, 93 Wis. 616, 67 NW 1033, 33 
LRA 638. 

[a] The apparently contrary view 
expressed in State v. Weir, 33 Iowa 
134, 11 AmR 115, and in Peo. v. 
Fleming, 10 Colo. 553, 16 P 298, may 
be reconciled with the text on the 
basis of the doctrine that if the legis- 
lature authcrizes the creation of mu- 
nicipal corporations by general law, 
the ministerial functions may be per- 
formed through the agency of other 
departments of the government, See 
eases infra note 70. 

[b] Power to annex territory to 

municipal corporations given to cir- 
cut courts by the act of April 28, 
1873. did not imply or include power 
to create such cornorations. State v. 
Leatherman, 38 Ark. 81. 
- [c] The inhabitants of a given 
territory cannot by their own acts 
a’one, and without constitutional or 
legislative authority, incorporate 
themselves so as to become entitled 
to the rights and privileges, or sub- 
ject to the liabilities, of a municipar 
corporation. McManning v. Farrar, 
46 Mo. 376; New Boston v. Dunbarton, 
12 N. H. 409; Buford v. State, 72 Tex. 
182, 10 SW 401; State v. Dunson, 71 
Tex. 65, 9 SW 103. 

[d] Platting of land by owner.— 
(1) “Section 559 of the Code of 1873 
provides that the owner ofa tract 
or parcel of land who’ subdivides the 
same into three or more parts, ‘for 
the purpose of laying out any town 
or city. or any addition«thereto or 
any part thereof,.or suburban lots,’ 
shall cause a plat of the same to be 
made. This statute applies, by its 
very terms, where the purpose of the 
owner of land is to ‘lay out any town 
or city.” It can scarcely be Seriously 
contended that this provision in the 
chapter ‘on plats’ gave to the owner 
of a tract of land the power to create, 
by the mere execution and recording 
of a plat, an incorporated city or 
town. The ‘laying out of any town 
or city’ by this process of platting 
did not create a legal municipality, 
vested with the powers of an incor- 
porated city or town. It requires 
proceedings on the part of the inhabi- 
tants of a city or town, as provided 


~by statute, tc legally ineorporate the 


Same as a legal municipality, even 
though the owner of a tract of land 
could ‘lay out’ the same as a city or 
town.” Turner v. Cobb, 195 Iowa 831, 
835, 192 NW 847. (2) Plats gener- 
ally see infra § 133. 

Delegation of legislative power see 
Constitutional Law §§ 3851, 357, 399. 

70. Morristown v. Shelton, 1 Head 
(Tenn.) 24; Ex p. Burns, 1 Tenn. Ch, 
83 


71. Peo. v. Bowman, 247 Ill. 276, 
93 NE 244; Valley R. Cos. vy. Harris- 
burg, 280 Pa, 385, 124 A 644.’ See also 
supra § 1. 

72. Hurley v. Motz, 151 Ky. 451, 
152 SW 248, 
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forms.’? 


and gives it life 
a municipal eor- 
the legislature? 
but not other,7® 
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ration; all other matters are mere incidents or 
Except in so far as it is controlled by 
constitutional provisions,®° the legislature has the 
power to determine what bodies shall be incorpo- 
rated;°t and the body seeking incorporation must 
show itself to be substantially within the terms of 
the legislative requirement.®? The question of neces- 
sity or expediency of incorporating a village and 
adjacent territory into a borough in Pennsylvania 
depends principally upon whether the advantages 


to the whole people as a community, including those 


proposed limits 


municipal corpo- 


73. Waslien v. Hillsboro, 48 N. D. 
1113, 188 NW 738. See also supra 
§ 1 


[a] Necessity of valid statute.— 
The warrant for the creation of mu- 
nicipal governments must be found 
in a valid statute, or they have no 
legal existence. Hurley v. Motz, 151 
Ky. 451, 152 SW 248. 

74 Peo. v. Becker, 203 N. Y. 201, 
96 NE 381. Contra Peo. v. Draper, 15 
N. Y.. 532. 

{a] Thus, under’ constitutional 
‘provisions adopting and recognizing 
counties, towns, cities, and villages 
as civil divisions and units for po- 
litical purposes, a statute creating a 
municipal corporation and denomi- 
nating it “area or territory” is un- 
constitutional and _ void. Peone v. 
Becker, 203 N. Y. 201, 96 NE 381. 
Paine v. Port of Seattle, 70 
. 294, 126 P 628, 127 P 580. 
See infra § 20. 

. See infra § 19. 
See infra § 24. 

73. Grennan v. Carson, 25 Okl. 730, 
107 P 925; O’Connor v. Memphis, 6 
Lea (Tenn.) 730. 

Incidents of corporate existence 
see infra §§ 55-58. 

80. See constitutional provisions. 

81. Mattox v. State, 115 Ga. 212, 
41 SE 709; Peo. v. Draper, 15 N. Y. 
532; State v. Lammers, 113 Wis. 398, 
86 NW 677, 89 NW 501. 

82. In re Elba, 30 Hun (N. Y.) 
548; Woodburv y. Brown, 101 Tenn. 
707, 50 SW 743. 

[a] “own or village.—(1) Where 
provision is made for the incorpora- 
tion of a village or town on petition 
of a majority of the taxable inhabi- 
tants, such privilege cannot be ob- 
tained by the people of a rural dis- 
trict without compact center or nu- 
cleus of population or platted lands, 
for they do not constitute a village 
or town in the ordinary sense of the 
term. State v. Dimond, 44 Nebm 154, 
62 NW 498. (2) Also under a stat- 
ute providing for the incorporation of 
a town or village into a borough, the 
locality sought to be incorporated 
into a borough must possess the 
character of a town or village. In re 
Edgewood Borough, 130 Pa, 348, 18 
A 646. (3) “A collection of suburban 
homes and country seats, each hav- 
ing a tract of land ranging from 3 
acres to 100 acres, does not in itself 
constitute a town or village in the 
contemplation of the law, which pro- 
vides for the incorporation of a town 
or village into a borough.” In re 
Wyndmoor Borough, 19 Pa. Dist. 
1122, 1126. (4) On the other hand, 
where a proposed borough contains a 
small assemblage of houses, collo- 
eated on the plan of streets and 
Janes, it is a village, within the mean- 
ing of the statute. In re Edgewood 
Borough, supra. (5) Two contiguous 
villages which practically adjoin each 
other and are connected by a com- 
mon system of streets may be joined 
into a single incorporated borough. 
In re Eddystone, 3 Del. Co. (Pa.) 541. 
(6) The existence of a natural bound- 
ary line between two villages, such 
as.a deep, wooded ravine, is not such 


the disadvantages.** 
ing that before a town charter is granted the court 


residing without as well as those residing within the 


of the borough, will overbalance 
Likewise, in a statute provid- 


division of territory as requires sepa- 
rate corporate existence; and where 
a majority of the landowners on each 
side of the ravine demand incorpora- 
tion with one of the villages into a 
borough, it cannot be said that the 
limits of that village would be un- 
duly extended, or adjacent territory 
of the neighboring village invaded, 
by granting the application. In re 
Edgewood Borough, supra. (7) When 
a number of distinct villages have 
coalesced by the growth of popula- 
tion, they may be incorporated as a 
borough although the different parts 
which have grown into one commu- 
nity may continue to be known lo- 
eally by their original designations. 
In re Alliance Borough, 19 Pa. Super. 
178. (8) Territory may be incorpor- 
ated into a borough where it does not 
include two distinct villages but 
rather three centers of population 
virtually forming but one village, 
connected by three main highways, 
and the intervening lands are not 
used exclusively for farming pur- 
poses, some of them being divided 
into building lots. In re Yeadon Bor- 
ough, 14 Pa. Co. 290, 5 Del. Co. 405. 

83. In re _Prospect Park Borough, 
166 Pa. 502, 31 A 254; In re Wynd- 
moor Borough, 19 Pa. Dist. 1122; In 
rel Coal. Tp.5,.23)\ PajcCo.. 5873) Inare 
Millville Borough, 10 Pa. Co. 321. 

[a] Applications of rule.—(1) In 
determining whether a borougn 
should be incorporated the court will 
consider the subject broadly, having 
in view the highest interests of all 
concerned, and not only the present 
situation, but the needs and growth 
of the locality for the future. In re 
Smithville Borough, 23 Pa. Co. 5838. 
(2) The fact that creating the terri- 
tory into a borough may not be im- 
mediately advantageous to a few 
property owners is insufficient ground 
for denying incorporation, where the 
advantages to the entire commu- 
nity will greatly exceed the disad- 
vantages. In re Prospect Park Bor- 
ough, 166 Pa. 502, 31 A 254. (3) The 
fact that the people within the pro- 
posed lines of the borough are peace- 
able and law-abiding citizens, and do 
not require such incorporation for 
their benefit or protection, is no 
ground for its denial. In re Millville 
Boreush, .10. -Pa..Co. 321. ..(4) Ltids 
no objection to the incorporation of a 
borough that it will necessitate a 
rearrangement of school districts and 
polling places, and that the financial 
burdens of the rest of the township 
may be slightly increased. In ‘re 
Smithville Borough, supra. (5) A 
borough will be incorporated notwith- 
standing the financial burdens of the 
township from which it is detached 
will be increased, if it appears that 
the village sought to be incorporated 
is a rapidly growing one, and that its 
vicinity to a larger town compels it 
to contend with much of the lawless- 
ness and disorder incident to the 
larger population near it. In re 
Rouseville Borough, 21 Pa. Co. 262. 
(6) But under the act of May 8, 1855 
and the act of May 20, 1857, proevid- 
ing for the creation of independent 
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must be satisfied that the general good of the com- 
munity will be promoted,* the word ‘‘community’’ 
is not necessarily confined to the proposed corpo- 
rate limits,®> but, where such limits are carved out 
of a thickly settled section, it must be construed 


as embracing the whole section.®® 
[§ 19] b. Population.* 


partment of the state. 


will have no legal existence.%® 


whether the requisite population exists, only actual 


school districts, and forbidding the, 


carving out of the wealthier from the 
poorer portions of the townships, to 
the prejudice of the rights and inter- 


ests of the latter, a petition could not | 


be maintained to incorporate certain 
territory into a borough, on the 


ground that it would enable the in-| 
habitants to run. better schools both | 


inside and outside the proposed bor- 
ough, where it would prejudice the 


rights and interests of the remaining | 


portion’ of:the district. In re Leh- 


man, Borough, 4 Pa. Co, 37. 


ular lines for no other purpose than 
to 


public roads which properly fall} 
within the propcsed borough. In re, 
Schwenksville, 18 Montg.: Co. (Pa.) 


208. (8) Where two thirds of the 


Jland ‘proposed to be ‘incorporated in. 


a borovgh was: evidently included 
only for purposes of taxation, 


irregular and rough and difficult of 
municipal improvement, and _ the 


town itself was small, consisting of | 
houses along one street only, an ap-'| 
plication for incorporation of the pro- | « 
In | 


posed borough should be refused. 
ré Wall: Borough, 30 PittsbLegJNS 
€Pa-:) 308. (9) That most of the 
members of the territory seeking in- 


corporation belong to the same re-, 
ligicus faith does not prevent incor- | 
poration where its teachings are not: 
In re Bryn Athyn) 


prohibited by law. 
sie 25 Pa. Dist. 784. 

] 
ment to supply needs.—(1) A town 
needing drainage, lights, streets, and 
police protection, *which cannot be 
procured through township govern- 
ment, may be incorporated as a bor- 
ough. In re Narberth Borough, 16 
Pa. Co. 32. (2) On the other hand, 
the fact that all 


of a borough, cam be supplied by the 


township government if properly ad-, 


ministered is ground for denial of the 
application. In re Wyndmoor Bor- 
ough, 19 Pa, ‘Dist. 1122. 

84, Bennett v. Garrett, 132 Va. 
397, 112 SE 772. 

85. Bennett v. Garrett, supra. 

86. Bennett v. Garrett, supra. 

87. Cross references: 


Number and qualifications of peti- 
tioners for incorporation see infra 
35 


Voters at election on question of in- 


corporation see infra § 40. 

88. Galesburg v. Hawkinson, 75 
Ill. 152; Peo. v. Bennett, 29 Mich. 451, 
18 AmR 107; Pittsburg’s Pet., 
Pa. Super. 210 [aff 217 Pa. 227, 66 A 


348, 120 AmSR 845 (aff 207 U. S. 161, 
State v.! 
Frost, 103 Tenn. 685, 691, 54 SW 986, 


28 SCt 40, 52 L. ed. 151)]; 


Population is essential 
to the creation of a municipal corporation;** the 
corporate body is composed of the inhabitants within 
the territorial limits of the municipality.®® 
to constitutional limitations,®° questions as to popu- 
lation are within the province of the legislative de- 
Frequently,®°? but not 
always,°? the legislature prescribes the minimum 
number of inhabitants requisite for incorporation, 
and where it does so, there must be a fulfillment 
of the requirement, or the municipal organization 


. (7) The} 
applicants should not resort:to irreg- | 


impose undue burdens upon the} 
township or to escape the repair of | 


and | 
the greater part of the balance was) 


Capacity of township govern- | 


100, 1538 NW 257. 


the demands and: 
needs of the petitioners, as set forth! 
in their application for incorporation 


32° 
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residents should be counted ;°* temporary sojourners 
should be excluded.®* 
jurisdiction where Indians are not citizens®® that 
they should not be included in the computation.*° 
Density of population. 


Also it has been held in a 


In the absence, of consti- 


tutional limitations, the legislature may or may not, 


Subject | applicable 


In determining 


89.. Valparaiso v. Gardner, 97 Ind. 
1, 49 AmR. 416; Clarke v. Rochester, 
24 Barb. 446, 5 AbbPr 107, 14 HowPr 
A983, “[aff28 0N.. Yio.605]3 
New York, 5 AbbPr (N. Y.) 325 [mod 


on other grounds 26 Barb. 262]; Reg. | 
58 N. 


Vv. Patterson,.33-N. S, 425. 
90. -Atty.-Gen. v. Anglesea, 


Jey: 872583) AesOT 1s 


91. In’ re: Bonds» of .Orosi Pub. 
Utility Dist.,,196 Cal.-43, 235. P 1004; 
a gees v. State,’ 115:Ga,-212, 41 SE 
TO9: 2b 
/ 92, 
31 NE 676; Kamp v. Peo., 141 Ill. 9, 
30 NE 680, 33 AmSR 270. 


Kan,—-State v. Bilby, 60 Kan. 130, 


55 P 843. 
N. Y.—In re Elba, 30 Hun 548. °% 


HE P1038. , 
Wash.—State  v. 
Wash. 938, 177 P 699. 


Johnson, 105 


Wis.—-State v. Lammers, 113 Wis., 


398, 86 NW 677, 89 NW 501. 
$3.. In re Sewickley, 86 Pa. 80, 2 


Grant 135; In re Bryn Athyn Village, 


25 Pa. Dist. 784;— 


' 94 State v. Clark, 75 Nebr. 620, 
106 NW 971. 

95. State vy. Clark, supra: 

96. State .v.. Island Lake, 130 


Minn. 100, 153 NW 257. 

[a]. Who is actual resident.—An 
actual resident of territory which it 
is sought to incorporate into a vil- 
lage, within a statute requiring that 
there must be a certain number of 
actual residents of such territory to 
authorize the incorporation, is one 
who is in the place with intent to 
establish, or who has already estab- 
lished, his domicile there. State v. 
Mote, 48 Nebr. 683, 68 NW 810. 

97. State v. Island Lake, 130 Minn. 


{a] Laborers at lumber camps 
temporarily, during the logging sea- 
son, cannot be counted to make up 
the necessary population. State v. 


Island Lake, 130 Minn. 100, 153 NW 


Zoi « 
98. See Indians § 7. 
baa In re Haines Mission, 3 Alaska’ 


1. State v. Lammers, 113 Wis. 398, 
86 NW 677, 89 NW 501 (dealing with 
a statute imposing such a _ require- 
ment as to territory lying 
adjoining counties, but not as to ter- 
ritory wholly contained in. one 
county). 


2. In re Elba, 30 Hun (N. Y.) 548.! 


[a] Thus, where the law requires 
a population of three hundred in a 


| proposed village corporation of one 


square mile and provides that the ter- 
ritory in excess of oné square mile 
shall contain three hundred persons 
for each additional square mile, a 
proceeding showing only four hun- 
dred and twenty-seven persons in a 
total of one and one-fourth square 


Lowber v.| 


Ill.—Poor v. Peo., 142 Ill. 309, | 


in two: 


as it sees fit, impose requirements as to density of 
population, such as a requirement of a certain popu- 
lation per square mile; but where there is such an 
statutory requirement, a 
therewith is necessary. 

[§ 20] ¢. Territory;—(1) In General. 
is essential to the constitution and existence of a 
municipal corporation.* 
and statutory provisions, any part of a state not 
already within a municipality may be incorporated? 
if it contains the requisite number of inhabitants.® 
However, it is within the power of the legislature,’ 
subject only to such constitutional restraints, if 


compliance 
Territory 


Subject to constitutional 


miles is void on its face. In re Elba, 
80 Hun (N. Y.) 548. 
3. Boundaries: 
Generally see infra §§ 61-63. : 
Description of, in proceedings to in- 
corporate see infra §§ 34, 43. 
4, ,All—Peo. a. Millis; 253-11 S69. 
97 NE 697, AnnCas1913A 589; Gales- 


| burg v. Hawkinson, 75 Ill. 152. 


Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 

Okl.—Grennan y. Carson, 25 Okl. 
130; LOkeP 9205 

Pa.—Pittsburg’s Pet., 32 Pa. Super. 
210., [aff 217 Pa. 227, 66. A 348, 120 
AmSR 845 (aff 207 U.S. 161, -28 SCt 
40, 52: Ta ed. 151) J. 


Tenn.—O’Connor vy. Memphis, 6 


| Lea 730. 
Or.—State vy. Bay City, 65-Or. 124, 
» | nicipal-corporation is territory.” 


“An indispensable element of a La 

eo. 
Vi Mis;,.252. DIT. 369,375.90 oN Bi Ooihs 
AnnCasl1913A 589. 

5. State v. Frost, 103 Tenn. 685, 
54 SW 986. 

6 See supra § 19. 

7 U. S.—lLaramie County v. Al- 
bany County, 92 U.S. 307, 23 L. ed. 
552; Girard v. Philadelphia, 7 Wall. 
1, 19 L. ed. 58; Dartmouth College 
i Woodward, 4 Wheat. 518, 4 L. ed. 
629. 

Cal.—In re Bends of Orosi Pub. 
Utility Dist., 196 Cal. 43, 235 P 1004; 
San Francisco v. Spring Valley 
Water Works, 48 Cal. 493. 

Fla.—Lane v. State, 63 Fla. 220, 57 
S 662. 

Ga—Mattox v. State, 115 Ga, 212, 
41 SE 709. 2 

Ill.— Crook v. Peo., 106 Ill. 237. 

Ind.—State v. Tipton, 109 Ind. 73, 
9 NE 704; Indianapolis v. Indianapo- 
lis Gas-Light;, etc.,, Co, .66 Ind..396); 
Lafayette v. Jenners, 10 Ind. 70. 

Ky.—Cheaney v. Hooser, 9 B. Mon. 
330. 

Mich.—Peo. v. 29 Mich. 
451, 18 AmR 107. 

113 Minn. 
61 Mo. 


Bennett, 


Minn.—State v. Dover, 
452, 1830 NW 74, 539. 
Mo.—State v. McReynolds, 


1208; St. Louis v. Allen, 13 Mo. 400; 


St. Louis v. Russell, 9 Mo. 507, 
Nebr.—State v. Holden, 19 Nebr. 

249, 27 NW 120. 

a H.—Berlin vy. Gorham, 34 N. BH. 
N. J.—Paterson v. Useful Manufac-_ 

LAT eS ete., Soc., 24 N. J. Li 385. 


. Y.—Demarest v. New York, 74 
ie © 161; Peo. v. Morris, 13 Wend. 
N. C.—Wallace v. Sharon Tp., 84 
Na Cols 
Pa.—Philadelphia v. Fox, 64 Pa. 
mag Reading v. Keppleman, 61. Pa. 
Tenn.—Daniel v. Memphis, ate 
Humphr. 582. 
Tex.—State v. Baird, 79 Tex. 63, 
15 SW 98; Nalle v. Austin, (Ciy. A.) 


42 SW 780. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 20-22] 


any, as may exist,§ to determine the nature and 
extent of the territory to be incorporated, and in 
some instances it has exercised this power by pre- 
seribing the minimum® or maximum! area which 
may be incorporated, or by prescribing the nature 
and character of the territory which may or may 
Where the statutes fix no 
arbitrary limitation in this respect,!? no hard and 
fast rule can be laid down as to the extent of terri- 
‘tory which may be incorporated as a municipality," 
but each case must be determined largely according 
to its own facts; and where the incorporation of 
‘a town is otherwise regular and legal, the fact that 
lands are included which ought not to have been 
included may not render the entire incorporation 
Failure to include territory which might 
properly have been included is not fatal.1® 

[§ 21] (2) Compact or Contiguous Territory. 
Nonecontiguous tracts of land cannot be incorporated 
as one municipality under general incorporation 
laws,'* but in some jurisdictions they may, it seems, 


not be incorporated." 


invalid.t5 


Wash.—Ferguson yv. Snohomish, 8 
Wash. 668, 36 P 969, 24 LRA 795. 

Wis.—State v. Lammers, 113 Wis. 
398, 86 NW 677, 89 NW 501; Wash- 
ern. v. Oshkosh, 60 Wis. 453, 19 NW 

64. 

“In the absence of constitutional 
limitations, the legislature is at lib- 
erty to exercise its judgment as to 
what territory shall be included 
within incorporated villages.” State 
v. Dover, 113 Minn. 452, 455, 130 NW 


“The Constitution does not attempt 
to limit the power of the legislature 
in providing for the determination of 
‘the auestion as to what shall consti- 
‘tute municipal territory. Conse- 
quently, in the matter of forming 
‘cities or towns, auestions as to popu- 
lation, extent, and character of terri- 
tory to be included are matters left 
‘entirely with the legislative depart- 
ment.” In re Bonds of Orosi Pub. 
ey Dist P96" Cal. 43, <60,1235 °P 
1004. 


8. See constitutional provisions. 

9. Fenton v. Ryan, 140 Wis. 353, 
122 NW 756 (one-half square mile). 

10. State v. Polytechnic, (Tex. 
Civ. A.) 194 SW 1136; Wilson vy. Car- 
ter, (Tex. Civ. A.) 161 SW 411; State 
v. Johnson, 105 Wash. 93, 177 P 699. 

{a] "Territory less than limit.— 
Under Hurd Rev. St. (1899) c¢ 24 par 
182, providing that an area of con- 
tiguous territory not exceeding two 
square miles may be incorporated as 
a village, the area so incorporated 
may be less than, but cannot exceed, 
two square miles. Peo. v. Marquiss, 
192 Ill. 377, 61 NE 352. 

{b] In Texas, “prior to the act of 
1895, the Legislature had not under- 
taken to define the territory which a 
town or city might include within the 
limits of the corporation.” State v. 


Polytechnic, (Civ. A.) 194 SW 1136, 
11388, : : 
ll. See infra §§ 21-23. 


12. State v. Alice, 112 Minn. 330, 
127 NW 1118. ’ 

[a] In Pennsylvania the extent of 
territory is not conclusive on the 
right to incorporate a borough. In 
re Bryn Athyn Village, 25 Pa. Dist. 


784. 
State v. Alice, 112 Minn. 330, 
127 NW 1118. 

14. State v. Dover, 113 Minn. 452, 
130 NW 74, 5389; State v. Alice, 112 
Minn. 330, 127 NW 1118. 

[a] Territory held not unreason- 
ably large.—Libby v. Paul, 17 OhN 
PNS 433 (three thousand acres, 
where there are ten or more allot- 
ments, covering six hundred acres 
and having a population of approxi- 
mately six hundred in the territory, 
and the character of the property is 
rapidly changing). 


[43 C. J.—6] 


{b] Incorporation of whole town- 
ship as hamlet.—A former Ohio 
statute (Rev. St. § 1561a), pertaining 
to hamlets, was passed for the pur- 
pose of allowing part of a township 
to become incorporated because its 
needs were different from adjacent 
territory; and, while it could not be 
said to be fraudulent, it was against 
publie policy to defeat the purpose 
of the statute by allowing a whole 
township to become a hamlet for the 
sole purpose of keeping the smaller 
territory from forming itself into a 
hamlet, especially where it desired 
to retain the smaller part because of 
the revenue arising from. taxes. 
State v. Mitchell, 22 Oh, Cir. Ct. 208, 
12 Oh. ‘Cir.: Dec: 288. 

15. Stout v. St. Louis, etc., R. Co., 


142 Mo. A. 1, 125 SW 2380; State v.' 


Blackwell,'91 Wash. 81, 157 P 223. 
Effect of improper inclusion of ag- 
ricultural lands see infra § 22. 


16. State v. Dover, 113 Minn. 452, 
130 NW 74, 539. 
17. Enterprise v. State, 29 Fla. 


128, 10 S 740; Wild v. Peo., 227 Ill. 
556, 81 NE 707. 

18. Lane v. State, 63 Fla. 220, 57 
S 662 (so stating but deeming the 
municipal territory in question to be 
contiguous, on a fair construction of 
the statutory description). 

19. Morgan Park v. Chicago, 255 
Til. 190; 99 NE 388. 

20. In re Riverton Borough, 6 Pa. 
Dist. 685, 20 Pa. Co. 63; In re Wall 
Borough, 30 PittsbLegJNS (Pa.) 308. 

21. In re Narberth Borough, 11 
Montg. Co. (Pa.) 18 faff 171 Pa. 210, 
33 A 72]; Norfolk County v. Duke, 
£13 Va. 94, 73 -‘SE 456. 

22. Election districts 
see Hlections § 67. 


generally 


23. In re Forest Hills, 72 Pa. Su- 
per. 419. 
{a] This is true where the parts 


of the township left can be said 
fairly to be of compact and contigu- 
ous territory and the separation does 
not result in disfranchisement of vo- 
ters in the district affected. In re 
Forest Hills, 72 Pa. Super. 419. 

24. Limitation to town or village 
see supra § 18. 

25. In re Narberth Borough, 171 
Pa 21d SoA 2 art PUG Pav iCo: “29, 
11 Montg. Co. 18]; In re Duquesne 
Borough, 147 Pa. 58, 23 A 339; In re 
Wilkinsburg Borough, 131 Pa. 365, 
368, 18 A 931, 20 A 381; In re Castle 
Shannon, 75 Pa. Super. 162; In re 
Millbourne Borough, 46 Pa. Super. 
19, 25; In re Swoyerville Borough, 12 
Pa. Super. 118; In re Highspire Vil- 
lage, 12\Pa. Dist. 272, 27 Pa- Co. 321; 
In re Smithfield Borough, 23 Pa. Co. 
583; In re Yeadon Borough, 14 Pa. 


Co. 290, 5 Del. Co. 405; In re Tully-' 


town Borough, 11 Pa. Co. 97, 4 Del. 


‘belongs is excluded. 


» 
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be incorporated as one municipality by special act.1® 
A city cannot be organized so as entirely to sur- 
round unorganized or unincorporated territory.’® 
While lands upon which railroad tracks are laid will 
not be ineluded within a proposed borough, where 
no good reason is shown therefor,?° nevertheless the 
bisection of a village, town, or thickly settled com- 
munity by a railroad will not authorize the separate 
incorporation of either side.?+ A constitutional pro- 
vision that townships shall form or be divided into 
election districts of compact and contiguous terri- 
tory? is not necessarily violated by the incorpora- 
tion of a borough cutting off a small triangular piece 
of ground from the rest of a township.”? 
[§ 22] (3) Urban or Rural Territory.** 
porating a municipality it is proper to exclude from 
its territory lands used exclusively for farming pur- 
poses and not properly belonging to the town, vil- 
lage, or borough to be incorporated;?> and in some 
cases the inclusion of a considerable quantity of land 
not urban in character,?® such as agricultural,?7 oil,* 


In incor- 


Co. 588; In re Old Forge,,7 Del. Co. 
(Pa.)) 4629° (afi? 12) Pas ‘Super. ) 3597; 
In re Forty Fort ‘Borough, 4 Kulp 
(Pa.) 225; Oliver’s App., 30 WklyNC 
(Pa.) 493; In re Cross Roads Bor- 
ough, 13 YorkLegRec (Pa.) 85. 

[a] Some statutes expressly au- 
thorize the exclusion of such lands. 
See statutory provisions; and cases 
supra this note. 

[b] Where the mansion house of 
a farm is properly a part of a vil- 
lage, it may be included within the 
limits of a borough, although the 
greater part of the farm to which it 
In re Tullytown 
Borough, 11 Pa. Co. 97,/4 Del. Co: 583. 

[c] Truckmen, who raise smail 
fruits, vegetables, and the like for 
barter with the villagers or towns- 
people, are not farmers within tne 
meaning of the act providing for the 
incorporation of boroughs. In re 
Tullytown Borough, 11 Pa. Co. 97, 4 
Del, Co. 583. 

[d] Time of application to modify 
boundaries.—Under Act April 1, 1863 
(Pamphl, L. 200) § 1, providing that 
whenever an application shall be 
made by the freeholders of any town 
for incorporation into a borough, and 
the boundaries embrace lands exclu- 
sively used for farming, the courts 
of quarter sessions of the county 
where such application is made may, 
at the request of the party aggrieved, 
change such boundaries so as to ex- 
clude such land, the proposed 
boundaries can be modified, “at the 
request of the party aggrieved,” only 
at the time the charter is before the 
court for approval. In re Wilkins- 
burg, LL Pat, 36b;n20PAKssi. Vs iea. 
368, 18 A 931. 

26. Commonwealth Real Est. Co. 
v. South Omaha, 78 Nebr. 368, 110 
ees And see cases infra notes 

27. Waldrop v. Kansas City South- 
ern R. Co., 1381 Ark. 453, 199 SW _ 369, 


LRA1918B: 1081; State v. McRey- 
nolds, 61 Mo. 203; In re (Little 
Meadows, 385 Pa. 335; In re Larks- 


ville Borough, 2 Pa. Dist. 796, 13 Pa. 
Co. 351, 7 Kulp 84. 

[a] Thus it is improper to in- 
clude: (1) Over six hundred acres of 
outlying farm land. State v. Bell- 
flower, 129 Mo. A. 138, 108 SW 117. 
(2) Nearly one thousand acres of ag- 
ricultural land, in addition to the 
area covered by the town site proper. 
State v. McReynolds, 61 Mo. 203. 
(3) A section containing six hundred 
acres of land, of which only thirty or 
forty are occupied as a village, the 
remainder being devoted exclusively 
to agricultural ‘purposes. State v. 
Small, 131 Mo. A. 470, 109 SW. 1079. 

28. State v. Masterson, (Tex. Civ. 
A.) 228 SW 623. 


82 [43 C.J] 


or timber?® land, or land which is wild, vacant, and 
uninhabitated,®° is held improper under the circum- 
stances, as where the amount of such land included 
is unreasonably large,*+ or it is composed of large 
tracts of rural territory having no natural connec- 
tion or unity of interest with a village or city or 
platted lands in the maintenance of municipal gov- 
ernment,*? or the only apparent purpose of including 
it is to inerease the taxable area,** or to obtain a 
sufficient number of actual residents necessary to 
incorporate,** the result of such holding being to 
afford ground for refusal of incorporation,*® or, if 
incorporation has already been accomplished, for 
holding it void either in toto,** or as to the farming 
or unplatted lands, although not as to the urban or 


29. Waldrop  v. Kansas City 
Southern R. Co., 131 Ark. 453, 199 SW 
369, LRAI918B 1081. 

SO. State v. Gilbert, 107 Minn, 364, 
120 NW 528; In re Little Meadows, 28 
Pa. 256; Ewing v. State, 81 Tex. 172, 


16 SW 872. 
41 Tex. Civ. 


$1. State v. Larkin, 
A> 2538, 90 SW 912. 

[a] Where seventy-five to eighty 
per cent of the land included in the 
petition for the incorporation of a 
town was agricultural and pastural 
land, the incorporation was held in- 
valid. State v. Larkin, (Tex. Civ. 
A.) 90 SW 912; Judd v. State, 25 Tex. 
Civ. A. 418, 62 SW 543. 

$2. State v. Nashwauk, 151 Minn. 
534, 186 NW 694, 189 NW 592; State 
v. Holloway, 90 Minn. 271, 96 NW 
40; Commonwealth Real Est. Co. v. 
South Omaha, 78 Nebr. 368, 110 NW 
1007; State v. Dimond, 44 Nebr. 154, 
62 NW 498. 4 

33. State v. Lichte, 226 Mo. 273, 
126 SW 466 (dictum). 

15 Nebr. 620, 
106 NW 971. 


34. State v. Clark, 

35. In re Larksville Borough, 2 
ag Dist. 796, 13 Pa. Co. 351, 7 Kulp 
4 


36. State v. McReynolds, 61 Mo. 
203; State v. Small, 131 Mo. A. 470, 
109 SW 1079. 

27. Lancaster County v. Rush, 35 
Nebr. 119, 52 NW 887; McClay v. 
Lincoln, 32 Nebr. 412, 49 NW 282. 

33. See cases infra this note; and 
motes 41—44. 

[a] Any part of county.—(1) 
Some statutes authorizing the incor- 
poration of any part or portion of a 
county not already incorporated do 
not apply exclusively to unincorpor- 
ated towns, villages, settlements, or 
collections of houses, but to any part 
of the county not within an incor- 
porated town or city. Peo. v. Flem- 
ing, 10 Colo. 558, 16 P 298; State v. 
Bay City; 65! Orlwi124,4430oP)) 1038; 
(2) In enacting such a statute, tne 
legislature “did not intend to con- 
fine the corporation to the exact lim- 
its of any preexisting town or city, 
but did intend to allow something 
for ‘prospective expansion.’” | Fer- 
guson v. Snohomish, 8 Wash. 668, 
672, 36 P 969, 24 LRA 795. 

[b] Rural communities.—(1) Some 
statutes expressly provide for the 
incorporation of rural communities 
when embracing in area one entire 
school district. Manning v. Meck- 
lenburg County, 182 N. C. 861, 109 SE 
576. (2) However, a community 
comnosed, not of one entire school 
district, but of parts of three differ- 
ent districts, is not within the terms 
of the statute. Manning v. Meck- 
lenburg County, supra. 

sg. Ill.—Peo. v. Marquiss, 192 Ill. 
377, 61 NE 352. 

Ind.—Harris v. Martindale, 42 Ind. 
A. 633, 86 NE 494. 

Mo.—State v. Lichte, 226\ Mo. 273, 
126 SW 466 [expl State v. McRey- 
nolds,.61 Mo. 203]. 

Or.—State v. Bay City, 65 Or. 124, 
131 P 1038. 
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or practicable.®° 


Tex.—State v. Baird, -79 Tex. 63, 
15 SW 98. 

40. State v. Lichte, 226 Mo. 273, 
126 SW 466. je 


41. Cal.—Peo. 
Cal. 774, 82 P 620. 

Fla.—State v. Sarasota, 109 S 473. 

Tll.—Peo. v. Marquiss, 192 Ill. 377, 
61 NE 352. 

Ind.—Indiana Impr. Co. v. Wagner, 
138 Ind. 658, 38 NE 49; Harris v. 
Ae endorse 42 Ind. A. 633, 86 NE 
494, 

Kan.—Levitt v. Wilson, 72 Kan. 
160, 83 P 297. ‘ 

Mo.—State v. Campbell, 120 Mo. 
396, 25 SW 392. 

Or.—State v. Bay City, 65 Or. 124, 
131 P 1038. 

Pa.—In re Prospect Park Borough, 
166 Pa. 502, 31 A 254; In re Taylor 
Borough, 160 Pa. 475, 28 A 934; In re 
Duquesne Borough, 147 Pa. 58, 23 A 
339; In re Blooming Valley, 56 Pa. 
66; In re South Connellsville Bor- 
ough, 47 Pa. Super. 350, 352; In re 
Bryn Athyn Village, 25 Pa. Dist. 
784; In re Highspire Village, 12 Pa. 
Dist. 272, 27 Pa. Co. 321. 

Tex.—State v. Baird, 79 Tex: 68, 
15 SW 98. 

“Some of the territory is said to 
consist of small farms, but this is 
not ipso facto a sufficient reason for 
denying the incorporation.” In re 
South Connellsville Borough, supra. 

42. State v. Bay City, 65-Or. 124, 
131 P1038. ; 

43. State v. Alice, 112 Minn. 3380, 


v. Loyalton, 


334, 127 NW 1118; In re Coaldale 
Borough, 16 Pa. Dist. 288 (coal 
lands). 


“We are not prepared to hold as a 
matter of law in this case that the 
mere inclusion of two sections of 
land, much of it suitable only for 
mining purposes, within the limits 
of a village, renders its incorporation 
invalid.” State v. Alice, supra. 

44, In re Rouseville Borough, 21 
Pa. Co. 262. 

45. State v. Fleming, 158 Mo. 558, 
59 SW 118; State v. Campbell, 120 
Mo. 896, 25 SW 392 [dist State v. 
McReynolds, 61 Mo. 203]; State vy. 
Baird, 79 Tex. 63, 15 SW 98. 

46. WHarris v. Martindale, 42 Ind. 
A. 633, 86 NE 494; State v. Lichte, 
226 Mo. 2738, 126 SW 466. 

47. State v. Lichte, 226 Mo. 273, 
126 SW 466; State v. Fleming, 158 
Mo. 558, 566, 59 SW 118; State v. 
Campbell, 120°Mo. 396, 401, 25 SW 
392; State v. Bellflower, 129 Mo. A. 
138, 108 SW 117. 

“Lands used for agricultural pur- 
poses solely, may become so sur- 
rounded and connected with lands 
used for town and city purposes, as 
to be and constitute a part thereof, 
so that the incorporation of the town 
or city would, as a necessity, include 
within its natural boundaries such 
lands.” State v. Fleming, supra. To 
same effect State v. Buerman, 186 
Mo. A. 691, 172 SW 454; State v. 
Small, 131 Mo. A. 470, 109 SW 1079. 

“Very frequently it might become 
a matter of unavoidable necessity so 


platted property.*” 


particular statutes must be fulfilled.?* 
of conditions that the territory shall be intended to 
be used for strictly town purposes,°? or that the 
land, if unplatted, shall be adjacent to platted land®* 
and be so conditioned that it may properly be sub- 


ness 


Such conditions as are imposed by 
This is true 


to include a few acres of agricul- 
tural lands, which after being thus 
included in the corporate limits, sub- 
sequently might be devoted to pur- 
poses’ strictly urban.” State v. 
Campbell, supra. 

[a] hus (1) the boundaries of a 
borough may be so fixed as to in- 
clude, when reasonable and neces- 
sary, some farming lands between 
the centers of population, or large 
mills and factories wherein the in- 
habitants are employed. In re Tay- 
lor Borough, 160 Pa. 475, 28 A 934; 
In re Duquesne Borough, 147 Pa, 
58, 23 A 339; In re Yeadon Borough, 
14 Pa. Co. 290, 5 Del. Co. 405. (2) 
The mere fact that houses are 
massed in groups separated by land 
used for farming or manufacturing 
or mining purposes does not consti- 
tute such groups villages, so as to 
justify the court in excluding them 
and the intervening land in the pro- 
ceeding for incorporation of the 
borough. In re Swoyerville Borough, 
12 Pa. Super. 118. 

48. In re South Connellsville Bor- 
ough, 47 Pa. Super. 350, 352. And 
see cases supra note 47 [a]: 

“If the land may be reasonably 
considered as part of the town or so 
related to the developed portion that 
it will naturally and within a reason- 
able time come to be built up and 
improved it may be considered ap- 
purtenant. If, taking into considera- 
tion the present development of the 
community and the relation of the 
improved and built up portions to 
the lots that are unoccupied for 
village purposes, the latter may be 
considered adaptable for development 
and improvement, the court was not 
in error in authorizing an incorpora- 
tion which included them.’ In re 
South Connellsville Borough, supra. 

49. State v. Lichte, 226 Mo. 273, 
126 SW 466. 

50. State v. Baird, 79 Tex. 68, 64, 
15 SW 98. 

“Tt may not always be practicable 
to incorporate a town without in- 
cluding within its limits some terri- 
tory devoted purely to pastoral or 
agricultural pursuits. Something 
may be allowed for prospective ex- 
pansion.” State v. Baird, supra. 

51. Saanich v. French, (B. C.) 8 
DomLR 637, 3 WestWkly 270. And 
see cases infra notes 52-54. 

52. Junction City School Incor- 
poration v. School Dist. No. 6, 81 
Tex. 148, 16 SW 742; State v. Baird, 
79 Tex. 63, 15 SW 98; State v Mas- 
terson, (Tex. Civ. A.) 228 Sw 623; 
State v. Polytechnic, (Tex. Civ. A.) 
194 SW 1136; Thompson y. State, 2% 
Tex. Civ, A. 370, 56 SW 603; Mc- 
Clesky v. State, 4 Tex. Civ. A. 322, 
23 SW 518. 

53. State v. Dover, 113 Minn. 452, 
130 NW 74, 539; State v. Alice, 112 
Minn. 380, 127, NW 1118. 

[a] “ands adjacent thereto” 
means (1) only those lands lying so 
near and in such close proximity to 
the platted portion as to be subur- 
ban in their character, and to have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


On the other hand, under most 
statutes and the construction placed thereon, the 
inclusion of some land not strietly urban in charae- 
ter,?®> or not platted®® or a part of the commons,*® 
such as agricultural,*! tide,** mineral,** or unoccu-’ 
pied‘ land, may be proper under some cireum- 
stances, as where such land is small** or reasonable*® 
in quantity, and its situation is such as to render 
its inclusion necessary,*? reasonable,*® convenient,*? 


: 


§§ 22-23] 


jected to Village or municipal government.®* 
is platted, rather than unplatted, within the meaning 
of the statutes where it is surveyed and subdivided 
into small tracts, designated by lot numbers, with 


named streets.®> 


{§ 23] (4) Territory Previously Incorporated. 
There cannot be at the same time within the same 
territory two distinct municipal corporations, exer- 
cising the same powers, jurisdiction, and privileges.®® 
Hence, a new municipality cannot be formed out of 
or embrace territory already ineluded within the lim- 
its of an incorporated town, village, or city,°” except 
under statutes providing that on the establishment 
of the new corporation the corporate existence of 
the prior corporation shall cease,°’ and even such 
statutes are construed to require the territory of 
an existing municipality to be treated as an en- 
tirety®® and not to authorize its division into seg- 
ments for the purpose of forming all or part of one 


some unity of interest with the plat- 
ted portion in the maintenance of a 
village government. State v. Gilbert, 
107 Minn. 364, 120 NW 528; State v. 
Fridley Park, 61 Minn. 146, 63 NW 
613; State v. Minnetonka, 57. Minn. 
526, 59 NW 972, 25 LRA. 755; State 
v. Dimond, 44 Nebr. 154, 62 NW 498. 
(2) “*‘The adjacent lands must be so 
near to the center of the platted 
lands as to be somewhat suburban 
in their character.” State v. Alice, 
112 Minn. 330, 332, 127 NW 1118. 

{b] A large rural district cannot 
be incorporated under a statute au- 
thorizing the incorporation, as a vil- 
lage, of platted lands and those ada- 
jacent thereto. Vestal v. Little Rock, 
64 Ark. 321, 329, 15 SW 891, 16 SW 
291, 11 LRA 778; State v. So-Called 
Minnewashta, 165 Minn. 369, 206 SW 
455; State v. Fridley Park, 61 Minn. 
146, 63 NW 618; State v. Minnetonka, 
57 Minn. 526, 59 NW 972,25 LRA 
755; State v. Mote, 48 Nebr. 683, 67 
NW 810; State v. Dimond, 44 Nebr. 
154, 62 NW 498. 

54. State v. So-Called Minnewash- 
ta, 165 Minn. 369, 206 NW 455; State 
v. Nashwauk, 151 Minn. 534, 186 NW 
694, 189 NW 592; State v. Dover, 113 
Minn. 452, 130 NW 74, 539; State v. 
Alice, 112 Minn. 330, 127 NW 1118. 

[a] Thus territory is not ‘so con- 
ditioned as properly to be subjected 
to village government” where the 
whole area is so exclusively agricul- 
tural and rural, and so obviously 
otherwise than urban in character, 
that-it has no adaptability for village 
purposes. State v. So-Called Minne- 
washta, 165 Minn. 369, 206 NW 455. 

{b] Applicable tests.—(1) ‘“Wheth- 
er the adjacent territory may be 
properly subjeeted to village govern- 
ment is not to be determined by the 
pecuniary interests of the owners 
thereof; but their land cannot arbi- 
trarily be brought into the village 
simply for the purpose of increasing 

.its revenues by taxing it.” State v. 
Alice, 112 Minn. 330, 332,: 127 NW 
1118. (2) “The final test is whether 
the platted territory and the adja- 
eent territory are so limited in area 
and have such a natural connection, 
and the people residing thereon have 
such a community of interest, that 
the whole may be properly subjected 
to village government.” State v. 
Alice, supra. (3) The statute “does 
not mean that there must be a pres- 
ent necessity for such lands for 
building or other village purposes. 
It is not necessary that all such 
lands shall be platted, graded, or 
used for village purposes at any 
particular time in the future. Ad- 
joining lands may be brought within 
the limits of the corporation and be 
subjected to village government, if 
it may fairly be said that there ex- 
ists, or may exist within a reason- 
able time in the future, a unity of 
interest in the enforcement of the 
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city or more.®° Also, where under different statutes, - 
vesting jurisdiction in different persons or authori- 
ties, the same territory is subject either to forma- 
tion into a new municipality or to annexation to an 


existing municipality, the jurisdiction first invoked 


porations.®* 


law, such as police patrol and the 
public health.” State v. Dover, 113 
Minn. 452, 455, 1830 NW 74, 539. 

55. State v. Johnson, 105 Wash. 
93,177 P699: 

[a] Size and nomenclature.—‘“‘The 
size of the lots, blocks or tracts, and 
whether platted as lots, blocks, or 
tracts, is immaterial. No statute 
specifies any precise nomenclature or 
areas.” State v. Johnson, 105 Wash. 
93; wet 177 4PHC933 

U. S.—Beyer v. Athens, 249 
Fel 849, 162 CCA 83. 

‘Ala.— Ensley v. Simpson, 166 Ala. 
366, 52 S 61. 

Cal.—In re East Fruitvale Sani- 
tary Dist. Bd., 158 Cal, 453, 111 P 


368. 
10 Colo. 


Colo.—Peo. v. 
5538, 16 P 298. 

Fla.—Enterprise v. State, 29 Fla. 
128, 10 S 740; State v. Winter Park, 
25 Fla. 371, 5-S 818, 

Tll.—Maulding v. Skillet Fork 
River Outlet Union Drain. Dist., 313 
Ill. 216, 145 NE 227; Peo. v. Lease, 
248 Ill. 187, 98 NE 783; Chicago Pack- 
ing, ete., Co. v. Chicago, 88 Ill. 221, 
30 AmR 545; Lewis v. Drainage Dist. 
Noss ky 647 DIL. Ase. 5 710, 

F Ind.—Taylor vy. Ft. Wayne, 47 Ind. 

74, 

N. J.—Glen Ridge Borough ov. 
Stout, 58 N. J: L. 598, 33 A 858. 

Pa.—Darby v. Sharon Hill, 112 Pa. 
66, 4 A 722. 

Tex.—State v. Wofford, 90 Tex. 514, 
39 SW 921. 

Wash.—Weatherwax v. Grays Har- 


Fleming, 


bor County, 116. Wash. 212, 199 ¥P 
3038. 
Eng.—Rex v. Amery, Anstr. 178, 


145. Reprint 837, 2 Bro: P. C. 336, 1 
Reprint 981, 1 tT. R. 575, 99 Reprint 
1259, 2 JT oR. 515, 100 Reprint2%8s 
Rex v. Pasmore, 3°.T. R. 199, 100 Re- 
print 531. 

“Two municipalities cannot exist 
in the same territory at the same 
time.’”’ Ensley yv. Simpson, 166 Ala. 
866, 369, 52 S 61. 

57. Peo. v. Fleming, 10 Colo. 553, 
16 P 298; Peo. v. Harvey, 142° Ill. 
573, 32 NE 295; Glen Ridge Borough 
v., Stout, 58 N.. J. Li 598, 338 A 858. 

58. State v. Brookside, 161 Minn, 
171, 201 NW 139. 

59. State v. Brookside, supra. 

60. State v. Brookside, supra. 

Division of municipality generally 
see infra § 80. 

61. Peo. v. Monterey Park, 40 Cal. 
A. 715, 181 P 825; Peo. v. Morrow, 
181 Ill. 315, 54 NE 839; State v. Hess- 
ville, 191 Ind. 251, 131 NE 46, 132 
NE 588; State v. Clark, 21 N. D. 517, 
131 NW 715. 

[a] The time of filing. a petition 
with a board of county commission- 
ers, rather than the date of the pe- 
tition, is determinative of the ques- 
tion whether the jurisdiction of the 
board to incorporate a municipality 
was invoked before or after the ju- 


becomes exclusive.*t However, the general rule that 
there cannot be two municipal corporations in the 
same territory®? means two legal and effective cor- 
Moreover, the legislature has power to 
authorize the formation of two municipal corpora- 
tions in the same territory for different purposes.®4 
A municipal corporation may be formed out of the 
territory of a township ;°° after its formation, its 
territory may be included in a drainage®® or levee*? 
district; a city and a county may comprise, in whole 
or in part, the same territory;°® and in some in- 
stances a city and county have been consolidated 
for certain purposes,®® the consolidated entity being 
both a city and a county.7° 


risdiction of a city council of an 
existing municipality to annex terri- 
tory was invoked. State v. Clark, 21 
N. D. 517, 181 NW: 715. 

Annexation of territory generally 
see infra §§ 65-75, 81-104. 

62. See supra text and note 56. 

63. State v.-Winter Park, 25 Fla. 
S 818. 

De jure and de facto corpora- 
tions.—The rule does not apply where 
there is a de facto corporation with- 
out right, and a corporation legalty 
organized, but not in actual govern- 
ment until the former is ousted. 
The funetions of the legal corpora- 
tion are in abeyance until the ouster, 
and then come into full activity. 
Wee v. Winter Park, 25 Fla. 371, 6 

64. Peo. v. Bowman, 247 Tl. 276, 
287, 93 NE 244; Perkins v. Cook 
County, 271 Ill. 449, 111 NE 5890, 
AnnCas1917A 27; Peo. v. Nibbe, 150 
Ill. 269, 37 NE 217. 

“No constitutional objection exists 
to the power of the legislaturé to au- 
theorize the formation of two munici- 
pal corporations in the same terri- 
tory at the same time for different 
purposes.” Peo. v. Bowman, supra. 

65. Peos v.. Harvey,-142> Tl. 573, 
32 NE 295; In re Millbourne Borough, 


46 Pa. Super. 19, 25. 
66. See Drains § 18. 
§ ne See Levees and Flood Control 
68. Peo.av., Hill, % Cala 97. 
69. Kahn v. Sutro, 114 Cal. 316, 46 
P 87, 33 LRA 620; Peo. v. Hill, 7 


Cal. 97; Lindsley v. Denver, 64 Colo. 
444, 172 P 707; Peo. v. Horan, 34 
Colo. 304, 86 P 252; Peo. vy. Arm- 
strong, 34 Colo. 204, 86 P 251; Peo. v. 
Berger, 34 Colo. 199, 86 P 250; Peo. v. 
Hilder, 34 Colo. 197, 86 P 250; Byrne v. 
Peo., 34 Colo, 196, 86 P 250; Peo. v. 
Alexander, 84 Colo. 193, 86 P 249; Peo. 
v. Johnson, 84 Colo. 148, 86 P 2338; 
Denver v. Adams County, 33 Colo. 1,. 
77 P 858. ‘See State v. Cooney, 70 
Mont. 355, 225 P 1007 (where a 
county and all the cities and towns 
therein were consolidated into a 
municipality to be known as the 
“city and county of Butte’’). 

[a] The city of St. Louis was, 
prior to the constitution of 1875, 
clothed with powers of both munici- 
pal and county government, but as 
constituted by the scheme of separa- 
tion it is now a city proper, and not 
a county; and the provisions of law 
which were in force before its adop- 
tion, requiring the election of a 
county collector and county marshal 
for the county of St. Louis, are not 
applicable to the city. State v. Walsh, 
69 Mo. 408. 

70. Kahn y. Sutro, 114°Cal. 316, 
46. P 87, 38 LRA _ 620;. Denver. v. 
Adams County, 33 Colo. 1, 77 P 858. 

County government in consolidated 
city and county see Counties §§ 51, 
140. 


84° [43'C.5.] 


[§ 24] d. Charter. A charter is necessary to the 
creation and existence of a municipal corporation.”* 
The charter of a municipal corporation invests the 
people of a place with the local government thereof,’? 
determines the form of government of the municipal 
entity,’* and defines its rights, powers, and obliga- 
tions.74 It is conferred for political purposes.’® 
Sometimes a charter is granted by a special act of 
the legislature,“® or is framed by the inhabitants 
under ‘‘home rule’’ provisions.77 Also, under a few 
statutes a charter in a prescribed form is issued 
by the secretary of state to a municipality incor- 
porated under a general law.78 Ordinarily, how- 
ever, general laws become the charter of cities in- 
corporated thereunder,’® the charter of each city 
being only such as may likewise exist for any other 
city so incorporated.8° In whatever method the 
eharter ofea municipality is enacted,*! it becomes, 
when lawfully enacted, the organie or fundamental 
law of the corporation,®? just as the constitution is 
the fundamental law of the state.8* A municipal 
eharter is not a contract, either between the mu- 
nicipal corporation and the state,°* or the corpora- 
tion and its members or inhabitants. Hence, it 
is not within the protection afforded by constitu- 
tional provisions prohibiting the passage of laws 
impairing the obligation of contracts.%° 


71. U. S.—Mt. Pleasant v. Beck- S252. Ue 
With; LOOSD SS) Si4jye 250. ed. 6995 
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S.—Mt. Pleasant v. Beck- 


| with, 100 U. S. 514, 25 L. ed. 699. 


[§§ 24-26 


[§ 25] e. Consent of Inhabitants. It is said that 
municipal corporations proper are called into exist- 
ence either at the direct solieitation or by the free 
consent of the people who compose them.** While 
the creation of a municipality with the consent of 
the inhabitants is in keeping with the Anglo-Saxon 
spirit and American institutions,** especially the 
principle of home rule or local self-government,*° 
and such consent is quite generally provided for 
in general incorporation laws,®° and sometimes also 
in special acts,°+ nevertheless, as hereinafter shown, 
the legislature may, in the absence of constitutional 
prohibition, incorporate a municipality by special 
act or charter without the consent or acceptance of 
the inhabitants affected.®? 

[§ 26] 8. Mode of Creation®*—a, In General. 
‘‘Incorporation’’ is the term used to deseribe the 
result of the entire course of legal proceeding 
whereby a municipality is brought into existenee.** 
Pending the process of incorporation the political 
status quo remains in full force,” and acts of local 
officers and boards affecting the territory of the 
proposed municipality are valid and_binding.°*® 
There are various methods of incorporation; as in 
England by royal charter,®? or by act of parlia- 
ment;®8 and in the United States by special legis- 
lative act,9® by proceedings and organization under 


factures, etc., Soc, 24 N. J. L. 385; 
Jersey City v. Jersey City, etc. R. 


Head v. Providence Ins. Co., 2 Cranch }. 


1272-2) “Lh. ed: 

Cal.—Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96. 

Mich.—Gallup v. Saginaw, 170 Mich. 
195, 1385 NW 1060. 

Or.—Robertson vy. Portland, 77 Or. 
Zi 49 PD 45¢ 

Vt.—State v. Bradford, 32 Vt. 50. 


Wis.—State v. Thompson, 149 Wis. | 


488, 137 NW. 20, 43 LRANS 339, Ann 
Casi913C 774. 

[a] “The constitutional amend- 
ments granting to the voters of mu- 
nicipalities the power to enact and 
amend their charters-and extending 
the initiative and referendum to mu- 
nicipal legislation, did not do away 
with the necessity of organic law for 
a city government. A charter is now 
essential to municipal existence to the 
same extent as before the adoption of 
the amendments.” Robertson v, 
Portland, 77 Or, 121, 126, 149 P 545. 

72. Grennan y. Carson, 25 Oki, 
480,107 P 925. 

73. State v. Thompson, 149 Wis. 
488, 137 NW 20, 43 LRANS 339, Ann 
Cas1913C 774. 

74 Platt v. San Francisco, 158 
Calc 74, 110. P 304. jackson v. Har- 
rington, 160 Mich. 550, 125 NW 383: 
State v. Thompson, 149 Wis. 488, 137 
NW 20, 43 LRANS 339, AnnCasi1913C 
774, 

75. Ensley v. Simpson, 166 Ala. 
366, 52 S 61. 

76. See infra § 28. 


77. -See infra § 27. 
78. Woodbury v. Brown, 101 Tenn. 
107, 50 SW 748. 


79. U.S. v. Joson, 26 Philippine 1; 
Waco v. Higginson, (Tex. Civ. A.) 
226 SW 1084. See State v. Engel, 
171 Wis. 299, 177 NW 33 (a city exist- 
ing as a municipal corporation under 
the general charter law is existing 
and operating under a “charter” in 
the ordinary meaning of the term and 
also within the meaning of the term 
as used in the constitutional provi- 
sion in question). 

{a] A statute creating a commis- 
sion form of government in cities of 
a certain class is in reality the cnar- 
ter of a city within that class. State 
v. Lane, 181 Ala. 646, 62 S 31. 

80. Waslien v. Hillsboro, 48 N. D. 
1113, 188 NW 738. 

81. See infra §§ 27, 28, 32. 


162° -S 81. 

Cal.—Platt v. San Francisco, 158 
'Cal. 74, 110 P 304; Zottman v. San 
| Francisco, 20 Cal. 96, 81 AmD 96, 
|  111.—Peo. v. Mount, 186 Ill. 560, 58 
NE 360. ‘ - 
joe hee v. St. Louis, 76 Mo. 

Okl.—In re Initiative Pet., 89 Okl. 
(134, 214 P 186; Walton v. Donnelly, 
83 OKl. 233, 201 P 867; Brady v. Hub- 
‘bard, 79 Okl. 210, 192 P 567. 

Tenn.—Gotten vy. Gowen, 113 Tenn. 
174, 80 SW 1087. 

Wis.—State v. Lammers, 113 Wis. 
398, 86 NW 677, 89 NW 501. 

[a] Binding effect.—‘‘The- charter 
of the city of Birmingham is, as to 
all municipal matters and all mu- 
nicipal officers of said city, as bind- 
ing upon it as is the Constitution of 
Alabama upon the officers and the 
people of the state.” State vy. Lane, 
181 Ala. 646, 663, 62 S 81. 

[b] Relation to ordinances.—‘‘The 
charter of a city bears the same re- 
lation to the ordinances of a city, 
that_the constitution of a state bears 
to its statutes.’ Quinette v. St. 
Louis) 76 Mo, 402, 404. To same ef- 
fect Peo. v. Mount, i186 Ill. 560, 58 
NE 360. 

83. See Constitutional Law es fe 

84. , S.—Meriwether v. Garrett, 
102 U. S.\472, 26 L. ed. 197; Mt. Pleas- 
ant v. Béckwith, 100 U. S. 514, 25 
L. ed. 699; Broughton v, Pensacola, 
93 U. S. 266, 23 L. ed. 896; East Hart- 
ford v. Bridge Co., 10 How. 511, 13 
L. ed. 518, 581. 

Conn.—Goodwin y. Fast Hartford, 
70 Conn. 18, 88 A 876; Hewison vy. 
New Haven, 3% Conn. 475, 9 AmR 342. 

Ind.—State vi Kolsem, 130 Ind. 434, 
29 NE 595, 14 DRA 566. 

La.—Layton v.‘New Orleans, 12 La. 
Ann. 515. ; 

Me.—North Yarmouth v. Skillings, 
45 Me. 133, 71 AmD 530. 

Md.—Baltimore vy. State, 15 Md. 
376, 74 AmD 572, 

Mass.—Prince v. Crocker, 166 Mass. 
847, 44 NIX 446, 32 LRA 610; Cobb v. 
Kingman, 15 Mass. 197. 

Miss.—State Bd. of Education vy. 
Aberdeen, 56 Miss. 518. 

Nebr.—State v.’ Holdén, 19 ‘Nebr. 
249, 27 NW 120. 

N. J.—Paterson y. Useful Manu- 


Ala.—State v. Lane, 181 Ala, 646, 


Co., 20 N. J. Eq. 360. 
N. Y.—Peo. v. Morris, 13 Wend. 325. 
Oh.—Marietta v. Fearing, 4 Oh. 427. 
Pa.—Philadelphia v. Fox, 64 Pa. 


-169; Dunmore Borough’s App., 52 Pa. 


374; Parker v. Com., 6 Pa. 507, 47 
AmD 480; Matter of Clinton St., 2 
Brewst. 599, 7 Phila. 644. 

R. I—Smith v. Wescott, 17 R. I. 
366, 22 A 280, 138 LRA 217. 

Vt.—Montpelier vy. East Montpelier, 
29 Vt. 12, 67 AmD 748. 

Va.—Richmond, ete., R. Co. v. Rich- 
mond, 133 SE 800; Richmond y. Rich- 
mond, ete., R.Co., 21 Gratt. (62 Va.) 604. 

Wis.—Washburn vy. Oshkesh, 60 
Wis. 458, 19 NW 364. 

[a] The rule applies to all kinds 
of municipal charters, special as well 
as general; those voluntarily accepted 
by the community as well as those 
imposed upon it by sovereign power. 
Hewison v. New Haven, 87 Conn, 475, 
9 AmR 342. 

85. Pennie vy. Reis, 80 Cal. 266, 22 
P 176 [aff 132 U. S. 164, 10 SCt 149, 
33 L. ed. 426]; State v. Newark, 37 
N. J. L. 415, 18 AmR 729; Gray v. 
Brooklyn, 10 Abb. Dec. (N. Y.) 267, 
10 AbbPrNS 186. 

86. See Constitutional Law § 6238. 

87. Hamilton County v. Mighels, 7 
Oh. St. 100; Com. v. Wilkins, 30 Pa. 
Dist. 213. 

88 Paterson v. Useful Manufac- 
tures, “ete.,) Soe: 24°Ne J. 385% 
Cooley Const, Lim. (6th ed) p 139; 
1 Hume Hist. England, App. II; Nor- 
ton Hist. London e 20. 

89. Stoutenburgh vy. Hennick, 129 
UPiS® Lats SiS Cele be neoe We (ede rosie 
Peo. v. Hurlbut, 24 Mich. 44, 9 AmR 
103; Markle y. Akron. 14 Oh. 586; 
reat v. Memphis, 6 Coldw. (Tenn.) 

90. 

91. 


See infra § 39. 
See infra § 31. 

92. See infra § 31. 

93. Incorporation proceedings as 
political rather than judicial in nature 
see Constitutional Law § 381. 

94. Black L., “D. “tit: '“Incorpora-= 
tion.” See also Incorporation 31 C. J. 
p 407. 

95. Durant v. Lawrence, 1 Allen 
(Mass.) 125. ; 

96. See cases supra note 95, 

97. See infra § 28. 

98. See infra § 28. 

99. See infra § 28. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 26-29] 


general laws,’ or by adopting a home rule or free- 
holders’ charter under constitutional provisions.” 

[§ 27] b. Home Rule or Freeholders’ Charter.® 
In organizing a municipal corporation by way of a 
freeholders’ charter under constitutional provisions, 
the procedure prescribed by the constitution must 
be followed with substantial strictness.t While a 
home rule or freeholders’ charter, properly adopted 
in pursuance of constitutional authority, is in lieu 
of a special legislative charter® and the charter re- 
sulting from incorporation under general laws,® and 
is not a special law,’ nevertheless it is a law of the 
state’ and has the same force and effect as a law 
directly enacted,®? or a special charter directly 
granted,'° by the legislature. Where the charter and 
the general laws of the state are not in conflict, 
they are of equal dignity;!? where they are in con- 
flict as to purely municipal matters,!® and the charter 
provisions are not contrary to the publie policy of 
the state,'* they override and suspend the general 
laws of the state on the same subjeet; but the rule 
is otherwise where the conflict is in matters of gen- 
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eral concern, in which the state has ‘a: sovereign 
interest.1° In construing a home rule or freehold- 
ers’ charter, effect should be given to all its lan- 
guage;'® the. practical situation which surrounded 
its framers should be considered;7 and the intent 
of the framers, when ascertained, must govern.!8 
_ [§ 28] c. Special Act or Charter'°—(1) In Gen- 
eral. In many instances a municipal corporation has 
been created by special legislative act?° or, in Eng- 
land, by royal charter.2+ This method of creating 
municipal corporations was formerly employed to. 
a greater extent than at present.2? Indeed at the 
present time the legislatures of many jurisdictions 
are without power to create municipal corporations, 
or at least certain classes thereof, by special act, 
by virtue of constitutional provisions forbidding the 
creation of municipal corporations by this mode?* 
or granting to the inhabitants the power to adopt 
a charter.?4 

[§ 29] (2) Enactment and Contents. The charter 
of a municipality created by a special legislative act 
consists of the creative act?> and all laws in foree 


1. See infra §§ 33-48. 
2. See infra § 27. 
3. Cross referenees: 

Adoption of charter as part of incor- 
poration under general laws see 
infra § 41. 

Authority of voters to enact charter 
see supra § 17. 

Home rule amendment to constitu- 
tion see infra § 175. 


New or amended charters see infra 
§§ 185-163. 
Home rule provisions see infra 
§§ 175, 176. 


4, Watson v. Fouch, 55 Cal. A. 
765, 205 P°58. 

[a] The procedure prescribed by 
some constitutional provisions con- 
sists of: (1) The framing of the 
charter by an elected board of free- 
holders. Platt v. San Francisco, 158 
Cal, 74, 110 P 304. (2) The submis- 
sion of the charter, when framed, to 
the qualified electors for approval. 
Platt v. San Francisco, supra. See 
State v. Scales, 21 Okl. 6838, 97 P 584 
(an election ordinance, adopted by the 
board of freeholders elected under 
Const. art 18 § 3 [Bunn ed. §§ 413, 
414], providing for the nomination 
prior to the election and the election 
at the same time that the proposed 
charter is voted on of such elective 
officers aS may be created in such 
charter, is of no force until the or- 
dinance has been ratified by the quali- 
fied electors of the city, the board 
having no authority to adopt such an 
ordinance, independent of the re- 
served right of the people to ratify 
or reject the acts of such board in 
framing a charter). (3) If approved 
by the electors, the submission of the 
charter to the legislature of the 
state for approval or rejection asa 
whole. Platt vy. San Francisco, supra; 
Breoks v. Fischer, 79 Cal. 173, 21 P 
652, 4 LRA 429. (4) The legislature 
may approve the charter by joint or 
concurrent resolution. Platt v. San 
Francisco, supra; Brooks vy. Fischer, 
supra. (5) Under Const. art 9 § 21, 
providing for the filing of a certifi- 
cate by the mayor of the city of St. 
Louis and the presiding justice of 
the county court of St. Louis county 
as to the result of an election for 
the adoption.of a charter, the certifi- 
eate must have been made by the 
mayor and presiding justice, and 
could not be made by the clerk of 
the county court. Barnes v. Gott- 
schalk, 8 Mo. A. 111. 

5. Platt..v. San Francisco, 158 Cal. 
74, 110 P 304. 

New charter as repealing and st- 
perseding prior charter see infra 

152, 

, 6.. Platt v. San Francisco, 158 Cal. 
74, 110 PB 304. 
7. Stern v. Berkeley, 25 Cal. A. 


685, 145 P 167. 

8. See infra § 175. 

9. See infra § 175. 

10. Platt v. San Francisco, 158 
Cal. 74, 110 P 304; Northern Pac. R. 
Co. v. Duluth, 153 Minn, 122, 189 NW 


937. 

ll. See infra § 175. 

12. Grosjean v..San Francisco Bad. 
of ree 40 Cal. A. 434, 1381"°P 


13. See infra § 175. 

14. Northern Pac. R. Co. v. Du- 
luth, 153 Minn. 122, 189 NW 937. 

15. Walton vy. Donnelly, 83 Okl. 
233,°201) P 367: 

16. Crowe yv. Boyle, 184 Cal. 117, 
PORES ah a 

17. Morey Engineering, ete., Co. 
y. St. Louis Artificial Ice Rink Co., 
242 Mo. 241, 146 SW 1142, 40. LRANS 
119, AnnCas1913C 1200. 

18. Walton vy. Donnelly, 83 Okl. 
233, 201 PB. 367: . 

19. Partial invalidity of statute in- 
corporating town see Statutes [36 
Cye 979]. 

20. Ala.—Cooper v. Valley Head, 
212 Ala: 125,101 S 874, 

Cal.—Platt v. San Francisco, 158 
Cal. 74, 110 P 304. 

Fia.—Phillips v. Altamonte Springs, 
110 S 460; St. Petersburg v. English, 
54 Fla. 585, 45 S 483. 


Ga—Warren v. Branan, 109 Ga. 
835, 35 SH 383. 

Hawaii.—Emmeluth WA Oahu 
County, 19 Hawaii 171. : 

Ida.—Boise City Nat. Bank ‘v. 


Boise City, 15 Ida. 792, 100 P 93. 
Ill. Peo. v. Wren, 5 Ill. 269. 
Ind.—Rosencranz v. Evansville, 194 

Ind. 499, 143 NE 593. 


Iowa.—Morford v. Unger, 8 Iowa 
82. 
Kan—State v. Young, 38 Kan. 
445. 


Ky.—Smith v. Crutcher, 92 Ky. 586, 
18 SW 521, 13 KyL, 817. 

Me.—Levant Ministerial, etc., Fund 
vy. Parks, 10 Me. 441. 


Md.—Johnson v, Luers, 129 Md. 
521, 99. AY 710. 
Mass.—Rumford Fourth School 


Dist. v. Wood, 13 Mass. 198. 
Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 
Minn.—State v. Hhrmantraat, 65 
Minn. 104, 65 NW 251. 
Miss.—Leonard vy. Canton, 35 Miss. 


189. 
Mo.—State v. Lichte, 226 Mo. 273, 
126 SW 466. 


Mont.—Peo. v. Butte, 4.Mont. 174, 
1 P 414, 47 AmR 346. ; 

Nebr.—State v. Babcock, 25 Nebr. 
709, 41 NW 654 

N. H.—Bow vy. Allenstown, 34 N. H. 
351, 69 AmD 489. 

ne J.—Pell vy. Newark, 40 N. J. L. 
550. 


N. ‘Y.—-Peo. ‘vy. Briggs, 50 Ni ¥: 


553. 
N. C.—Trenton y. McDaniel, 52 
N.Co 10%, 
Oh.—Schrenk v. Cincinnati, 24 Oh. 
Cine (CEA NGS. oi 


Or.—James v. Newberg, 101 Or. 
616,201 P 212. 
sane Smith v. McCarthy, 56 Pa. 


. R. I—State v. Narragansett, 16 
R.ids 424, 16 .A..901, 3 LRA. 295. 
Tenn.—Williamse v. Nashville, 89 


'Tenn. 487, 15 SW 364; Ballentine v. 


Pulaski, 15 Lea 633; State v. Wilson, 
12 Lea 246; Luehrman y. Shelby Tax- 
ing Dist., 2 Lea 425. 


Tex.—State v.. Hoff, (Civ..A.) 29 
; Pane 6v2 Batt 88 alex. 200 vote Siva 
290}. 


W. Va.—Chesapeake, etc., R. Co. v. 
Pack, 6 W. Va. 397. 

Wis.—Smith y. Sherry, 50 Wis. 210, 
6 NW 561. * 

Que.—Rioux -v. Trois-Pistoles, 54 
Que. Super. 410. 

And see cases passim this section; 
and §§ 29-81. 

[a] Continuance by constitutional 
provisieon.—Under Const. art 21 § 2, 
the special charters under which cer- 
tain cities had been incorporated 
were continued in force, Boise City 
Nat. Bank vy. Boise City, 15 Ida. 792, 
100 RP 93. 

21. Rutter vy. Chapman, 8 M. & W. 
1, 151 Reprint 925; Green Short Hist. 
Engl. People § 6 p 93 e 4, § 4 pp 193, 
201; Stephen Engl. Const. c 7 p 455; 
Willecck Mun, Corp. p 25. 

22. Ala.—Cooper v. Valley Head, 
212 Ala. 125, 101 8 874. 

Ky.—Carrithers v. Shelbyville, 126 
Ky. 769, 104 SW 744, 31 KyL 1166, 
17 LRANS 421. 

Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 

Mo.—State v. Lichte, 226 Mo. 273, 
126 SW 466. 

Oh:=—Schrenk vy. Cincinnati, 24 Oh. 
Cir. Ct. N. S. 317. See Hile v. Cleve- 
Jang. VOT On, St 144.05 San SRN ole 
(“Under our first constitution prac- 
tically all municipalities were incor- 
porated under special laws’’). 

23. See Statutes [36 Cyc 1001]. 

24. State v. Vincent, (Tex, Civ. A.) 
217 SW 402, 

25.5 Platt Ww. San Francisco: 153 
Cal. 74, 110 P 304; St. Petersburg v. 
FEinglish, 54 Fla. 585, 45 S 483; Peo. v. 
Briggs, 50 N. Y. 553; Smith v. Sherry, 
50 Wis, 210, 6,NW 561. 

[a] Public act.—(1) The charter 
of a municipality may be a public act 
(Rogers v. Port Chester, 234 N. : 
182, 137 NE 19; Rains v. Oshkosh, 14 
Wis. 372) (2) and not a private stat- 
ute (Rogers v. Port Chester, supra), 
(3) even though it is a local act 
(Rogers v. Port Chester, supra). 
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relating to the corporation,*© whether defining its 
powers*’ or regulating their mode of exercise.?® 
The organic act, if special, usually names a certain 
community or territory,?® constitutes it a municipal 
corporation,®® and declares its corporate name;** 
specifies the offices,5* names the first officers,?* and 
provides for the election of their successors by the 
corporation ;** enumerates the powers, privileges, 
and franchises of the corporation;*® and fixes the 
municipal boundaries and the limits of its juris- 
diction.*® No particular form of words is necessary 
to the creation of a municipal corporation,?’ al- 
though a particular form of words is generally used 
for this purpose ;*° the question whether a particular 
statute creates a municipal corporation is one of 
legislative intent.°® The usual words employed in 
a royal charter to constitute a municipal corporation 
were, ‘‘Creamus, erigimus, fundamus, incorpora- 
mus,’’ signifying, we create, erect, found, incorpo- 
rate;4° but words of similar import have been held 
sufficient both in royal charters,“ and in legislative 
acts.*? It is enough that there is a clear manifesta- 
tion of legislative intention to constitute a corpora- 
tion ;** to invest a place with corporate powers and 
franchises ;*4 or to recognize an existing body as 
having the essential frauchises and powers of a cor- 
poration,*® such as perpetual succession,*® name,*? 
right to sue and be sued,**® power to contract,*® re- 
ceive, purchase, and convey property,°® and enact 

26. St. Petersburg v. English, 54 41. 
Fla. 585, 45 S 483; State v. Ehrman- 


traut, 63 Minn. 104, 65 NW 251; Peo. 
42. 
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River Tone Conservators v. 
Ash, 10 B. & C..349, 21 ECL 152, 109 
Reprint 479; 1 Kyd Corp. p 63. 


[§§ 29-30 


and enforce laws.5! On the other hand, a special 
charter cannot take effect if it is so indefinite, un- 


certain, and incomplete that the legislative intent 


cannot be ascertained.5? Where a special act pro- 
vides for the organization of particular territory as 
a corporation under the existing general law, the 
corporation, when so organized, is a corporation 
under and governed by the general law,°*? and not 
one created solely by the special act.®* A special 
act incorporating a municipality does not become 
operative as a law until all the constitutional con- 
ditions of legislation have been complied with,°° in- 
cluding publication of the act.°° _In some jurisdic- 
tions the legislature, assuming the initiative, takes 
the first formal action by enacting the special law 
under which the corporation is organized;°* but 
under the constitutional provisions of other juris- 
dictions, the first step must be an application pre- 
sented to the legislature in consequence of a preced- 
ing vote adopted by a majority of the inhabitants 
of the town present and voting in a meeting warned 
and held for that purpose.®® In the latter jurisdic- 


| tions it is the right and duty of the legislature to 
-act on each application, and grant or withhold a 


charter according to its jJudgment,®*® and, if it grants 
one, to grant such powers and privileges as it may 
deem expedient in the particular case.®°° 

[§ 30| (3) Construction and Effect. Being a legis- 
lative enactment,® a special charter is subject to the 


176, 28 NW 144. 


55. Clark v. Janesville, 10 Wis. 
136. : 


v. Briggs, 50 N. Y. 553; Tommasi v. 
Archibald, 114 App. Div. 838, 100 NYS 
367. 

[a] Charter composed of different 
acts.—‘““The charter provisions need 
not be comprised in a single act.... 
Parts of the charter may be found 
in independent legislative acts, the 
charter not being named in their 
titles. If independent acts relate to 
the rights, powers, duties, and obli- 
gations of the city, they are to be 
regarded as parts of the city charter.” 
State v. Ehrmantraut, 63 Minn. 104, 
107, 65 NW 251. 

27. St. Petersburg v. English, 54 
Fla. 585, 45 S 483; Peo. v. Briggs, 50 
N. Y. 553 [quot Tommasi v. Archi- 
pene 114 App. Div. 838, 100 NYS 367, 

72). 

23. St. Petersburg v. English, 54 
Fla. 585, 45 S 483; Peo. v. Briggs, 50 
N. Y. 553 [quot Tommasi v. Archi- 
bald, 114 App. Div. 838, 100 NYS 367]. 

29. Elliott Mun. Corp. p 21. 

30. Elliott Mun. Corp. p 21. 


81. See infra § 56. 
¢2. Ingersoll Pub. Corp. p 138. 
33. Ingersoll Pub. Corp. p 138. 


[a] A nonresident may be named 
as one of the commissioners to serve 
until their successors are elected and 
qualified. Johnson v. Luers, 129 Md, 
521; 994A 710. 

84. Ingersoll Pub. Corp. p 138. 

35. Platt v. San Francisco, 158 Cal. 
74, 110 P 304; Peo. v. Morris, 13 
Wend, CN. Y.)*, 325; 1 -“Beach Pub: 
Corp. §§ 67-69. 


26. See infra § 61. 

37. Rosencranz Vv. Evansville, 
(Ind.) 143 NE 593; Bow v. Allens- 
town, 34 N. H. 351, 69 AmD 489; 


Nerth-Hempstead v. Hempstead, 2 
Wend. (N. Y.) 109; River Tone Con- 
servators v. Ash, 10 B. & C. 349, 21 
ECL 152, 169 Reprint 479; Ingersoll 
Pub. Corp. p 189; 1 Kyd Corp. p 68. 

Creation by implication see infra 


§ 60. 

88. Rosencranz v. Evansville, 194 
Ind. 499, 143 NE 593. 

39. Rosencranz Vv. Evansville, 
supra. 

40. 1 Blackstone Comm. p 473; 2 


Kent Comm. p 27; 1 Kyd Corp. p 62. 


Dean v. Davis, 51 Cal. 406. 
[a] Particular town held incorpo- 
rated.——Where a statute appointed 


| commissioners to purchase land and 


lay it off into lots, with convenient 
streets, and provided that, when so 
laid off it was, by force of the act, 
“constituted and erected a town,” 
and the land was laid off accordingly, 
with ascertained limits, and these 
boundaries were acknowledged by the 
inhabitants for sixty years, and the 
place was recognized as a town by 
several subsequent statutes; it was 
an incorporated town with defined 
limits and boundaries. Trenton v. 
McDaniel, 52 N. C. 107 

43. Montgomery County School 
Comrs. v. Dean, 2 Stew. & P. (Ala.) 
190; Levant Ministerial, ete., Fund v. 
Parks, 10 Me. 441. 

44. State v. Young, 3 Kan. 445; 
Rumford Fourth School Dist. v. 
Wood, 13. Mass. 193; Bow v. Allens- 
town, 384 N. H. 351, 69 AmD 489. 

45. River Tone Conservators vy. 
Ash, 10 B. & C. 349, 21 ECL 152; 109 
Reprint 479; Grant’ Corp. p 80;) 1 
Kyd Corp. p 63. 


46. See infra § 565. 
47. See infra § 56. 
48. See infra XXTI, 
49. See infra’ XV. 
50. See infra XIII. 
51. See infra IX, XI, 


Warren v. 109 Ga. 
835, 35 SE 383. 

[a] Act held not void for uncer- 
tainty.—Although the act of May 22, 
1871, incorporating the town of York- 
town and defining its limits by metes 
and bounds, does not situate it in any 
county, yet, as the act provides that 
the first election shall be held “under 
the direction of the presiding justice 
of De Witt county,’ and a village 
with that name, and with surveyed 
boundaries, corresponding with the 
metes and bounds set out in the act, 
had been in existence in De Witt 
County since 1848, the act applied 
to Yorktown, in De Witt County, and 
was not void for uncertainty. 
v. Hoff, (Tex. Civ. A.)° 29 SW 672: 

53. See infra § 32. 

54. State v. Cornwall, 


Branan, 


35 Minn. 


State 


Enactment of statutes generally 
see Statutes [36 Cyc 942]. 

Title of statute incorporating city 
see Statutes [36 Cye 1040]. 

56. Clark y. Janesville, 10 Wis. 
136. . 
Publication generally see Statutes 
[86 Cye 965]. 


57. Clark v. Janesville, 10 Wis. 
L3G: 
58. Atty.-Gen. v. Metnuen, 236 


Mass. 564, 129 NE 662. 

[a] Wote at hearing before legis- 
lative committee.—The votes of in- 
habitants of a town at a hearing be- 
fore a legislative committee on cities, 
pursuant to advertised notice to per- 
sons interested in a bill providing for 
a city charter for the town, do not 
constitute an “application” for a city 
charter by a majority of the inhabi- 
tants of the town present and voting 
“at a meeting duly warned and held 
for that purpose,” as required by 
Const. Amendm. art 2. Atty.-Gen. v. 


pie es 236 Mass. 564, 129 NE 
62. 
59. Larcom y. Olin, 160 Mass. 102, 


85 NE 1138. 

[a] Costs of prior rejected peti- 
tion.—A town corporation, in provid- 
ing for payment of the costs of its 
incorporation, may order that the 
costs incurred for the same object 
by a certain member of its taxpayers 
in connection with a prior petition re- 
jected by the jegislature should he 
charged to the municipality, if it is 
proved that the opposition to the first 
project was not justified in the pub- 
lic interest and that a part of the 
costs incurred on that occasion, have 
benefited the promoters of the second 
project. Rioux vy. Trois-Pistoles, 54 
Que. Super. 410. 

60. Graham vy. Roberts, 200 Mass. 
152, 85 NE 1009; Larcom y. Olin, 160 
Mass, 102, 35 NE 113. 

[a] Different officers and govern- 
ment.— Under such constitutional 
provisions, cities may be established 
with different kinds of government, 
different officers, and different meth- 
ods of electing them. Graham vy. 
Roberts, 200 Mass. 152, 85 NE 1009. 

61. See supra § 28. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 30-32] 


fixed canons of statutory construction to determine 
It has the same foree and 
effect as any other positive statutory law of the 
state;°* whenever constitutionally enacted, 
comes a law binding upon all persons and things 


its meaning and effect.®? 


within its scope and purview.®* 


[§ 31] (4) Acceptance or Consent; Completion of 
The necessity of acceptance of the 
charter, or other consent to incorporation, by a ma- 
jority of the voters or inhabitants of the territory 
affected, in case of incorporation by special act, de- 
pends upon whether the statute requires it, 60 the 
legislature having power, in the absence of a con- 
stitutional provision to the contrary, either to pro- 
vide for such consent or acceptance,** and the mode 
in which it shall be manifested,®? or to incorporate 
the municipality without the consent of the inhabi- 
Under a special act of incorporation not 
requiring acceptance, organization, 


Incorporation. 


tants.8® 


62. Thomas v. Richmond, 12 Wall. 
(U. S.) 349, 20 L. ed. 453; Minturn v. 
Larue, 23 How. (U. S.) 435, 16 L. ed. 
574; Long v. Duluth, 49 Minn. 280, 51 
NW 913, 32 AmSR 547; Leonard v. 
Canton, 35 Miss. 189; St. Louis v. 
Bell Tel. Co., $6 Mo. 623, 10 SW 197, 
9 AmSR 370, 2 LRA 278. - 

[a] Particular rules applied.—(1) 
In construing a provision of a city 


charter, the charter will be consid- 
ered in its entirety. James v. New- 
bere,  LOLv Or. (616; 201 P (2825 62) 


Greater New York Charter should be 
construed to give effect to the legis- 
lative purpose and obviate the antici- 
pated evils sought to be guarded 
against. Peo. v. Ahearn, 131 App. 
Div. 30, 115 NYS 664 [aff 196 N. Y. 
221, 89 NE 930, 26 LRANS 1153]. 
(8) Where there are two provisions 
of a city charter, one of which is 
special and particular and clearly in- 
ciudes the matter in controversy, but 
prescribes different rules and proced- 
ure from those in the general provi- 
sions, the special provision applies 
to the subject matter, and the gen- 
eral provision does not apply. Watts 
Voustate, 1 Ok) 299, 187 P7972 

Rules of statutory construction 
generally see Statutes [36 Cyc 1102). 

63. Cawthon v. Houston, (Tex. Civ. 
A.) 212 SW 796. 

64. Cal.—Johnson v. Simonton, 43 
Cal. 242. 

Ga.—Perdue v. Ellis, 18 Ga. 586. 

Ind.—Citizens’ Gas, Co. v. El- 
wood, 114 Ind. 332, 16 

Kan.— Swift v. Topeka, 43 Kan. 671, 
28ePi1L075) 8 LRA TT. 

Me.—State v. Merrill, 37 Me. 329. 

N. Y.—Buffalo v. Schleifer, 2 Mise. 
216, 21 NYS 913. 

N. C.—Plymouth Comrs. v. Petti- 
john, 15 N.C: 591. 

Oh.—Dodge v. Gridley, 10 Oh. 173. 

Or.—State v. Haines, 35 Or. 3879, 
Dou oo. 

Tenn.—Knoxville v. 7 Lea 
441. 

65. U. S.—Zabriskie v. Cleveland, 
ie Ee Co.) 28) Elow., oSi.v706. I. ed; 

88. 

Cal.—Peo. v. California Fish Co., 
166 Cal. 576, 138 P79. - 

Ga.—Brunswick v. Finney, 54 Ga. 
SLT. 

Ill. Peo. v. Wren, 5 Ill. 269. 

Iowa.—Morford v. Unger, 8 Iowa 
82. 

Ky.—S-nith v. Crutcher, 92 Ky. 586, 
18 SW 521, 18 Kyl 817; Clarke v. 
Rogers, 81 Ky. 48; Cheaney v. Hooser, 
9 B. Mon. 330. 

Me.—Gorham vy. Springfield, 21 Me. 
58. 

Md.—Prince George’s 
Bladensburg, 51 Md. 465. 

Minn.—State v. Tosney, 
262, 3 NW 345. 

Mont.—Peo., v. Butte, 4 Mont. 174, 
1 P 414, 47 AmR 346. 

Nebr.—State v. Babcock, 25 Nebr. 
709, 41 NW 654. 


King, 


County v. 
26 Minn. 
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on the part of the inhabitants as a condition to the 
beginning of the status of the municipality as a cor- 
poration, the municipality may be incorporated and 
legally exist as a corporation before it has officers 
or organization.®® 


On the other hand, when a cor- 


poration is ereated by a statute which requires 


jected in toto.% 


or other action 


N. H.—Berlin y. Gorham, 34 N. H. 
cea Bristol v. New Chester, 30 Nv Hi: 
r9) . 

N. J.—Paterson v. Useful Manufac- 
tures, etc., Soc., 24 N. J. L. 385. 

N. Y.—New York Fire Dept. v. Kip, 
10 Wend. 266. 

N. C.—Mills v. Williams, 33 N. C. 


558. 
Oh.—Focte v. Cincinnati, 11 Oh. 
408, 38 AmD 737. 
Or.—State v. Haines, 35 Or. 379, 
58 P 39. 
Sf i iia v. McCarthy, 56 Pa. 
R. IL—Wood vy. Quimby, 20 RL 


482, 40 A 161. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401; Blessing v. Galveston, 42 
Tex. 641. See Jones v. Marrs, 
(Commn. A.) 263 SW 570 (an aver- 
ment in a petition that a city was 
“incorporated under a special charter 
adopted August 8, 1915, and recorteu 
in the office of the secretary of Staie,” 
does not mean that the city was in- 
corporated under a special legislative 
act, s:nce charters granted by special 
act are not ‘adopted’ or “recorded”’). 

66. See Constitutional Law § 369. 

€7. Johnson y. Luers, 129 Md. 521, 
99) Ay 70: 

[a] Thus Acts (1916) c-426, as to 
incorporation of the town of Bowie, 
is not invalid for: (1) Failure to pro- 
vide for registration of those entitled 
to vote on the proposition. Johnson 
v. Luers, 129 Md. 521, 99 A 710. (2) 
Leaving the preparation of the bal- 
lots to the judges of election. John- 
son v. Luers, supra. (3) Naming the 
same persons aS commissioners for 
the first year and judges cf the in- 
corporation election. Johnson y. 
Luers, supra. 

68. Cal.—Peo. v. California Fish 
Co., 166 Cal. 576,.138 P 79 (under 
constitution of 1849). 

Towa.—Morford v. Unger, 8 Iowa 82. 

Md.—Johnson v. Luers, 129 Ma. 521, 
99 A 710; Prince George’s County v. 
Bladensburg, 51 Md. 465. 

Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 

Mont.—Peo. v. Butte, 4 Mont. 174, 
1 P 414, 47 AmR 346. 

N. J.—Paterson v. Useful Manufac- 
tures, etc., Soc., 24 N. J. Li. 385. 

[a] In England (1) parliament 
may create a municipal corporation 
without the consent of the inhabi- 
tants of the territory affected. Car- 
rithers v. Shelbyville, 126 Ky. 769, 
104 SW 744, 31 KyL 1166, 17 LRANS 
421; Paterson v. Useful Manufac- 
tures, ete., Soc; i24 Nod. Lee 3855) 1 
Blackstone Comm. p 474. (2) How- 
ever, to be operative, a charter 
granted by the king must be accepted 
by a majority of those to whom it is 
granted. Clinton y. Cedar Rapids, 
ete., R. Co., 24 Iowa 455; Carrithers 
v. Shelbyville, supra; Peo. v. Bennett, 
29 Mich. 451, 18 AmR 107; Paterson 
vy. Useful Manufactures, etc., Soc., 


certain acts to be done before it can be considered 
in esse, such acts must be done to bring the cor- 
poration into existence.” 
manifested in some particular way, acceptance of 
a charter may be implied from acts done under it 
or-from a subsequent act of the legislature recog- 
nizing the charter as in foree.7? 
be partially accepted, but must be accepted or re- 


When not required to be 


A charter cannot 


[§ 32] d. General Law and Proceedings There- 
under—(1) In General. 
the incorporation of municipalities, or certain classes 
thereof,"* and prescribing the proceedings requisite 


General laws providing for 


supra; Rex v. Amery, Anstr. 178, 145 
Reprint 837,°2 Bro. Pi: C. 336, 1: Re= 
print 981, 1 T. R. 575,.99 Reprint 1259, 
2 T. R. 515, 100 Reprint 278; Rex v. 
Westwood, 4 B. & C. 781, 10 ECL 799, 
107 Reprint 1251, 7 Bing 1, 20 ECL 
11, 131 Reprint 1, 4 Bligh N. S/ 213, 
5 | Reprint2%64 +29 Dow. Cr 21,7 6 
Reprint 637; Arnold Mun. Corp. p 4. 

69. Peo. v California Fish Co., 166 
Cal. 576, 138 P79. But see Inger- 
soll Pub. Corp. p 182 (stating that 
the unanimous refusal of the inhabi- 
tants to accept the charter and as- 
sume corporate functions thereunder 
might partially nullify the statute). 

70. New York Fire Dept. v. Kip, 
10 Wend. (N. Y.) 266. 

[a] Election of cfficers.—(1) Un- 
der a special act not express-y mak- 
ing the residents or citizens a cor- 
poration but providing that resident 
voters shall elect certain specified of- 
ficers, who, when elected and quali- 
fied, shall be a corporation, the vov.ers 
may or may not elect officers and 
inaugurate the corporation as an ac- 
tual entity, and the municipality will 
not be deemed incorporated before 
the performance of the condition 
prescribed. Chesapeake, etc., R. Co. 
v. Pack, 6 W. Va. 397.. (2) The pro- 
vision in a town charter that the first 
election of officers shall be held upon 
a certain dixy has been held to be 
merely directory, so that failure to 
elect on that day will not prevent an 


election on a Subsequent day. Coles 
County v. Allison, 23 Ill. 437. 
71. Lafayette v. Jenners, 10 Ind. 


70; Taylor v. Newberne, 55 N. C. 141, 
64 AmD 566; Blessing v. Galveston, 
42 Tex. 641; Rex v. Hughes, 7 B. & 
C. 708, 14 ECL 319, f08 Reprint 888. 

72. State v. Tosney, 26 Minn. 262, 
3 NW 345. 

73. Rex v. Amery, Anstr. 178, 145 
Reprint 837, 2 Bro. P. C. 336, 1 Re- 
print 981, 1 TR: 575, 99 Reprint 1259, 
2st RE 515, 100 Reprint 278; Rex v. 
Westwood, 4B.&C. 781, 10 BCL TOS 
107 Reprint 1251, 7 Bing. 1,20 ECL 
ti, 13 Roeorint 4, Blish Ny S.e28* 
5 Reprint UGE 2 Dow. & + Cl. 21, 6 Re- 
print 687. 

74 Cal—Banaz v. Smith, 133 Cal. 
102, 65 P 309; Hobart v. Butte Coun- 
ty, ‘1% Cal. 23. 

Colo.—Peo. vy. 10 Colo. 
5538, 16 P 298. 

Fla.—State v. Winter Park, 25 Fla. 
ile D gene Loe 

Ga. —Duncean v. Toombsboro, 81 Ga. 
353, 9 SE 1100. 

Ida.—Wardner v. Pelkes, 8 Ida: 333, 
69 P 64; State v. Steunenberg, 5 Ida. 
1, 45 P 462. 

1ll.—Feo. v. Saloman, 51 Ill. 37. 

Sy OMiais Werte v. Ottumwa, 208 NW 

Minn.—State v. O’Connor, 81 Minn. 
79, 88 NW 498. 

Miss.—Yazoo City v. Lightcap, 82 
Miss. 148, 33 S 949; Alcorn v. Hamer, 
38 Miss. 652. 
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therefor,’®> have been enacted in most of the United 
States, and these laws have come before the courts 
for construction in numerous c¢ases."® 
of such laws may be taken by unincorporated com- 
munities’’ possessing the requisite population,’® 
area,’® and status, if the laws are limited to towns 
and villages;8° and sometimes,*! but not always,*? 
the laws provide for acceptance of their provisions 
and reincorporation thereunder by existing munici- 
pal corporations. Where a special law provides that 
certain territory is incorporated as a named village, 
pursuant to a general law for the incorporation of 


MUNICIPAL CORPORATIONS 


Advantage 


tion? 


villages, the village is to be organized under the 


Mo.—State v. Lichte, 226 Mo. 273, 
126 SW 466; State v. Campbell, 120 
Mo. 396, 25 SW 392. 

N. H.—State v. Noyes, 30 N. H. 279. 

N. Y.—In re Taylor, 150 N. Y. 242, 
44 NE 790; Chenango Bank v. Brown, 
26 N. Y. 467. 

N. D.—Waslien v. Hillsboro, 48 N. 
D. 1118, 188 NW 738. 

Tex.—Carwile vy. Childress, (Civ. 
A.) 213 SW 308. 

Va.—Norfolk County v. Duke, 113 
Va. 94, 73 SE 456. 

Wis.—State v. Thompson, 149 Wis. 
488, 187 NW 20, 43 LRANS 339, Ann 
Cas1913C 774. : 

[a] Particular statutes.—(1) The 
act entitled, “An act to. provide for 
the organization, government and 
powers of cities and villages,’ ap- 


and reénacted in 1899 (L. [1899] p 
192), provides a complete scheme or 
plan for the organization, govern- 
ment, and powers of cities and vil- 
lages, and repeals all prior acts upon 
that subject. Wardner v. Pelkes, 8 
Ida. 333, 69 P 64. 
incorporation act of 1874 prohibits the 
incorporation of towns under former 
laws, and provides that towns there- 
after incorporated shall be incorpo- 
rated under that act. Peo. v. Pike, 
197 Ill. 449, 64 NE 393. 

75. See infra §§ 33-48. 

76. Ala.—Ward v. State, 154 Ala. 
227, 45 S 655; Butler v. Walker, 98 
Ala. 358, 13 S 261, 39 AmSR 61. 


Meee Sh cae a v. Helena, 34 Ark. 
Cal.—Peo. v. Linden, 107 Cal. 94, 


40 P 115; Peo. v. Berkeley, 102 Cal. 
298, 36 P 591, 23 LRA 838; Peo. -v. 
Gunn, 85 Cal. 238, 24 P 718; Page v. 


Los Angeles County, 85 Cal. 50, 24 
P 607; Thomason v. Ashworth, 73 
Cali 3," V4 PLS: 


Colo.—Peo. v. Fleming, 10 Colo. 558, 
16°P 298. 
Ida.—Ilo v. Ramey, 18 Ida. 642, 112 


P 126; State v. Pocatello, 3 Ida. 
(Hasb.) 174, 28,P 411. 

Ill.—Chicago’ Packing, etce., Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545; 
Eye meton v. East St. Louis, 78 Ill. 


Ind.—St. Clair v. Kelly, 50 Ind. 535; 
Lafayette v. Jenners,10 Ind. 70. 

Iowa.—Decorah vy. Bullis, 25 Iowa 
12; Burke v. Jeffries, 20 Iowa 145. 

Kan.—State v. Bilby, 60 Kan. 130, 
55 P 843; Mendenhall v. Burton, 42 
Kan. 570, 22 P 558, 


Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 
Minn.—State v. Spaude, 37 Minn. 


322, 34 NW 164. 

Mo.—Kansas City v. Bacon, 147 Mo. 
259, 48 SW 860: State v. Campbell, 
120 Mo. 396, 25 SE 892: State v. Mc- 
Reynclds, 61 Mo. 203; State v. Jen- 
kins, 25 Mo. A. 484. 

Nebr.—State v. Mote, 48 Nebr. 683, 
67 NW 810. 

N. M.—Socorro County v. Leavitt, 
ASIN M74 aie Pe go os 
_ N. Y.—Peo. v. Feitner, 156 N. Y. 
694, 51 NE 1093; Moran v. Long Is- 
land City, 101 N. Y. 439, 5 NE 80. 

Oh.—Thomas v. Ashland, 12 Oh. St. 
124. 


Pa.—In re Versailles Borough, 159 ! 


(2) The general | 


(Pa. 48, 28 A 230; Com. vy Montrose 


Borough, 52 Pa. 391; In re Taylors- 
port Borough, 10 Pa. Cas. 1, 13 A 224; 
In re Pyne Borough, 6 Pa. Dist. 353; 
In re Wintergreen Alley, 1 Pa. Dist. 
269, 11 Pa. Co, 126; In re Benjamin 
Borough, 17 Pa. Co. 531; In re Akron 
Borough, 16 Pa. Co. 252; In re Nar- 
berth Borough, 16 Pa. Co. 29 [aff 171 


Pa. 211,°33 A %72];°In re’ Tullytown 


Borough, 11 Pa. Co. 97, 4 Del. 
583: Erie v. lint, 8 Pa. Co:-482; 
York Borough Case, 3 Pa. Co. 514; 
In re Throop, 3 LackJur 293; In re 
Cross Roads Borough, 13 YorkLeg 
Rec 85. 

Tenn.—State v. Frost, 


Co. 


103 Tenn. 


'685, 54 SW 986; Ruohs v. Athens, 91 
‘Tenn. 20, 18 SW 400, 30 AmSR 858; 
‘Morristown v. Shelton, 1 Head 24. 

proved March 4, 1893 (lL. {1893] p 97), |] 


Tex:—Ewing vy. State, 81 Tex. 172, 
16 SW 872. 

Wash.—King County v. Davies, 1 
Wash. 290, 24 P 540. 

W. Va.—Powell v. Parkersburg, 28 
W. Va. 698; Douglass v. Harrisville, 
9 W. Va. 162, 27 AmR 548. 

Wis.—State v. Taylor, 94 Wis. 267, 
68 NW 953; State v. Weingarten, 92 
Wis. 599, 66 NW 716. 

[a] Rules applied.—(1) The stat- 
utes are construed according to the 
peculiar phraseology of each statute 
and the general canons of construc- 
tion which usually guide the courts 
in ascertaining their operation. Zott- 
man v. San Francisco, 20 Cal. 96, 81 
AmD 96. (2) General rules of stat- 
utory construction see Statutes [36 
Cye 1102]. (8) Rev. Codes- § 2222, 
providing for the incorporation of 
villages, must be liberally construed. 
Ilo v. Ramey, 18 Ida. 642, 112 P 126. 

Construction of particular provi- 
sions see infra §§ 34-47. 

77. Chicago Packing, ete. Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545, 

[a] After surrender of former 
charter. — Under Shannon Code 
§ 1881 which provides that any part 


|of a county not included within any 


municipality may be incorporated if 
any number of legal voters over four- 
teen being freeholders and residing 
within the territory to be incorpo- 
rated apply for a charter, equity can- 
not restrain the requisite number of 
persons from incorporating a town 
cn the outskirts of a settlement hav- 
ing schools and churches, and which 
was formerly incorporated, but. the 
charter of .which the people surren- 
dered to obtain the benefit of the law 
which prohibits the maintenance of 
a saloon within four miles of a 
schcol, unless within an incorporated 
town, although the apparent object 
of defendants in so incorporating is 
to legalize the maintenance of a sa- 
loon within four miles of the schools 
of such settlement. Raucher vy. 
Frost, (Tenn. Ch. A.) 53 SW 318. 


78. See supra § 19, 

79. See supra § 20. 

80. See supra § 18. 

81. See infra § 139. 

82. See infra § 139. * 

83. State v. Cornwall, 35 Minn. 176, 


28 NW 144. 


84. State v. Cornwall, supra. 
85. See supra § 29. 
86. In re Uniondale, 285 Mo. 143, 


a a i ae 
[T§§ 82-83 


general law,®* and is governed by such law,** it not 
being created solely by special act.°° 

[§ 33] (2) Proceedings—(a) In General. | A pro- 
ceeding to incorporate or establish a municipality 
is a special,®* statutory,*? ex parte** proceeding 1n 
which there is no adverse party;*® it is not an ac- 
General laws providing for the incorpora- 
tion of municipalities prescribe the proceedings to 
be taken, and at least a substantial compliance 
with the statutes by taking all the material and 
essential steps prescribed is essential to the creation 
of a body corporate,®? or at least a de jure corpora- 


225 SW 985 [rev (A.) 203 SW 508]; 
In re Schumaker, 90 Wis. 488, 68 NW 
1050. 

87. State v. Ellis, 211 Ala. 489, 100 
S 866; In re Uniondale, 285 Mo. 143, 
225 SW 985 [rev (A.) 203 SW 508]. 

88. State v. Ellis, 211 Ala. 489, 
100 S 866. 

89. State v. Ellis, supra; In re 
Uniondale, 285 Mo. 148, 225 SW 985 
[rev (A.) 203 SW 508]. 

90. In re Uniondale, supra; In re 
Schumaker, 90 Wis. 488, 63 NW _ 1050. 

91. Ala.—Cooper v. Valley Head, 
212; Ala.'125, 101 S 874. 

Ga.—Duncan y. Toombsboro, 81 Ga. 
353, 9 SE 1100. 

Ida.—lIlo v. Ramey, 18 Ida. 642, 112 
P 126: 

Ind.—Stembel v. Bell, 161 Ind. 323, 
68 NE 589; Taylor v. Ft. Wayne, 47 


i Ind. 274, 


Iowa.—State v. Council, 106 Iowa 
731, 77 NW 474. 

Kan.—State v. Victoria, 97 Kan. 
638, 156 P 705; Mendenhall v. Bur- 
ton,;. 42. Kan, 570, 22 P 558: 

La.—State v. Hhret, 135 La. 643, 
65 S 871. 

Miss.—Jackson yv. Whiting, 84 Miss. 
163, 36 S 611. 

Mo.—In re Uniondale, 285 Mo. 143, 
225 SW 985 [rev (A.) 203 SW 508]; 
State v. Young, 61 Mo. A. 494. : 

Nebr.—Commonwealth Real Est. 
Co. v. South Omaha, 78 Nebr. 368, 110 
NW 1007. 

N. M.—State v..Porter, 23 N. M: 
508, 16972) 47is 

Oh.—Lawrence v. Mitchell, 10 OHS 
&CP 265, 8 OhNP 8. 

Wash.—State v. Johnson, 105 Wash. 
Se are MSR ES): 

Statutes prescribing incorporation 
proceedings as delegation of power 
see Constitutional Law §§ 327, 351, 


369. 
92. Ala.—West End v. State, 138 
94, 


Ala, 295, 36 S 423. 

Cal.—Peo. v. Linden, 107 Cal. 

40 P 115; Page v. Los Angeles County, 
85 "Cal. 50;) 24) "607. 3 

Colo.—Peo. v. Stratton, 338 Colo. 
464, 81 P 245. 

Ida.—Wardner v. Pelkes, 8 Ida. 333, 
69 P 64. 

Ill.— Peo. v. Webér, 222 Ill; 180, 78 
NE 56. : 

Kan.—State v. Bilby, 60 Kan. 130, 
55 P 843. 

Mich.—Atty.-Gen. v. Rice, 64 Mich. 
385, 31 NW 208. 

Mo.—Meriwether v. Campbell, 120 
Mo. 396, 25 SW 392; State v. Mans- 
field, 99. Mo. A. 146, 72 SW 471; State 
v. Jenkins, 25 Mo. A. 484, 

N. J.—Broking v. Van Valen, 56 
N. J. L. 85, 27 A.1070; Yard v. Ocean 
Beach, 48 N. J. L. 375,.5 A 142. 

Okl.—Guthrie v. Wylie, 6 Okl. 61; 
bbs TOs 

Pa.—In re Versailles Borough, 159 
Pa. 48, 28 A 230; In re Summit Bor- 
ough, ! Ll4 (Pa. 28625 7 JAC SOO. Miner re 
Osborne, 101 Pa. 284; In re. Little 
Meadows, 28 Pa. 256: In re Winter= 
green Alley, 1 Pa. Dist. 269, 11 Pa. 
Co, 126; In re Benjamin Borough, 17 
Pa. Co. 531; In re Narberth Bor- 
ough, 16-Pa. Co. 29) [afi LTP ary 2a 
Nay 72]; In re Throop, 8 LackJur 


For later cases, developments and changes in.the law see cumulative Annotations, same title, page and note number, 


§§ 33-34] 


tion.®* It is held that a strict compliance is neces- 
sary,’* but it is more frequently held that a sub- 
stantial compliance is sufficient... The statutory 
procedure varies somewhat in the different jurisdic- 
tions,°® and even in the same jurisdiction changes 
in the procedure are sometimes made from time to 
time by statute,*’ or the statutes provide two 
methods of incorporation.®* Steps required by all 
statutes include the presentation or filing of a peti- 
tion signed by a specified humber or proportion of 
the inhabitants or voters of the territory which it 
is proposed to incorporate;®® the determination by 
a designated court or board that the jurisdictional 
requirements have been complied with;! and the 
making of an order or decree declaring the muni- 
cipality’ incorporated.2 Other steps required by 
some, but not other, statutes include the giving of 
notice,® the hearing of proof,* a determination by 
the designated court or board of the propriety of 
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or enumeration of the inhabitants of the territory 
affected,’ and the holding of an election on the 
question of incorporation.” 

[§ 34] (b) Petition—aa. In General. General 
laws relating to the incorporation of municipalities 
provide for the presentation or filing of a proper 
petition® by a certain number or proportion of the 
inhabitants, voters, or freeholders of the territory 
to be ineluded.® The petition must be in writing ;?° 
be signed by the required number or proportion of 
inhabitants, voters, or freeholders'! within the time 
prescribed by the statute;!* and be properly pre- 
sented to, or filed with, a designated board or court 
or the clerk thereof, according as the particular 
statute may provide.t® Some statutes require the 
petition to be duly verified or accompanied by affi- 
davits;'* but other statutes contain no provision for 
verification by affidavit.1° The statutes specify the 
matters to be stated in the petition,’ and matters 


the proposed incorporation,® the taking of a census 


Tenn.—State v. Frost, 103 Tenn. 
685, 54 SW 986; Woodbury v. Brown, 
101 Tenn. 707, 50 SW 743; Ruohs v. 
Athens, 91 Tenn. 20, 18 SW 400, 30 
AmSR 858; Angel v. Spring City, (Ch. 
A.) 53 SW 191; Dayton v. Dayton 
Coal, ete., Co., (Ch. A.) 43 SW 740. 

Tex.—Huff v. Preuitt, (Civ. A.) 53 
Sw 844. 

De facto corporation see infra 
§ 50. 


94 In re Adamsdale, 32 Pa. Co. 
93; State v. Frost, 103 Tenn. 685, 54 
SW 986. Contra Hummelstown v. 
Brunner, 2 Dauph. Co. (Pa.) 376. 

95. Austrian v. Guy, 21 Fed. 500; 
Wardner v. Pelkes, 8 Ida. 333, 69 P 
64; Peo. v. Pike, 197 Ill. 449, 64 NE 
893; State v. Broach, (Tex. Civ. A.) 
35 SW 86. re 

96. See statutory provisions; 
infra §§ 34-47. 

+ 97. State v. Gilbert, 107 Minn. 364, 
120 NW 528; MecFate’s App., 105 Pa. 
323; Matter of Emsworth, 5 Wiha, 
Super. 29; In re Adamsdale, 32 Pa. 
Go! 93% In re Benjamin Borough, 17 
Pa. Co. 581; In re Waynesboro’s Ex- 
tension, 6 Pa. Co. 140: 

. 98. Libby v. Paul, 17 OhNPNS 433; 
Schorr v. Braun, 4 OnHNPNS 561. 

> Ta] Cumulative or exclusive 
methods.—(1) In one state it is held 
that, under statutes ‘providing two 
fethods of incorporating villages, 
the proceedings under one to be be- 
fore the county commissioners and 
the other to be before township 
trustees, the methods provided are 
cumulative where it is sought to in- 
corporate allotted or platted lands 
into a village. Libby v. Paul, 17 
OhNPNS 433. (2) But it is also held 
in other cases in the same state that 
the jurisdiction of the county com- 
missioners is exclusive. Hall v. Sie- 
grist, 13 OhS&CP, 46; Schorr -v. 
Braun, 4 OhNPNS 561. 


and 


99. See infra § 34. 

1. See infra § 42. 

2. See infra § 43. . 

3. See infra § 37. 

4. See infra § 42. 

5. See infra § 42, 

6. See infra § 38. 

7. See infra § 40. 

8. Ala.—State v. Boyles, 207 Ala. 


59, 92 S 250; West End v. State, 138 
Ala. 295, 36 S 423. 

Ariz.—Terr. v. Jerome, 7 Ariz. 320, 
64 P 417. 


_ Cal.—Peo. v. Linden, 107 Cal. 94, 
40 P 115; Page v. Los Angeles 
County, 85 Cal. .50, 24 P 607. 


Colo.—Peo. v, Stratton, 33 Colo. 464, 


31. P 245: 

Fla.—Enterprise v. State, 29 Fla. 
128, 10 S 740. 

Ga.—Warren v. Branan, 109 Ga. 


$35, 35 SH 383. 

Tda.—Wardner v. Pelkes, 8 Ida. 333, 
69 P 64. 

Tll.—Peo. v. Shaw, 253 Ill. 597, 97 
NE 1090. 


Ind.—Indiana Impr. Co. v. Wagner, 
138 Ind. 658, 38 NE 49. 
Iowa. —Wertz v. Ottumwa) 208 NW 


511; Ford v. North Des Moines, 80 
Iowa 626, 45 NW 1081. 
Kan.—State vy. Victoria, 97 Kan. 


638; 156 P T05. 
Mich.—Atty.-Gen. v. Rice, 64 Mich, 
385, 31 NW 203. 
Minn.—State v. Gilbert, 107 Minn. 
364, 120 NW 528. 
,v. Campbell, 120 


Mo.—Meriwether 
Mo. 396, 25 SW 392; State v. Jenkins, 
Stout, 58 N. 


25 Mo. A. 484. 
N. J.—Glen Ridge v. 
J.) £01598, 933 A 8585 Yard ve Ocean 
Beach, 48 N. J. L. 875, 5 A 142. 
N. Y.—In re Pine Hill, 33 NYS 181. 
Oh.—State v. Mitchell; 22. Oh. Cir. 
Ct. 208, 12 Oh. Cir. Dec: 288. 
Or.—State v. Bay City, 65 Or. 124, 
13 Lee P 03'S: 
Pa.—In re Taylorsport, 10 Pa. Cas, 
1, 13 A 224; In re Narberth Borough, 


£6 PaseCo. -29 PlafihlTisPacs21ta33 
AS E25]. 
Tenn.—Angel vy. Spring City, (Ch. 


A.) 53 SW 191. 


Tex.—State v. Montgomery, (Civ. 
A.) 140 SW 385. 
Va.—Bennett vy. Garrett, 132 Va, 


397, 112 SE 772. 


Wash—State v. Herschberger, 117 
2. | 


Wash. 275, 201 P 


W. Va. — Shank v. Ravenswood, 43) 


W. Va. 242, 27 SH 223. 

Wyo.—State v. Lamoureux, 3 Wyo. 
731, 30 P 248. 

Ont.—In re Flatt, 18 Ont. A. 1. 

Que.—Tremplay v. Chicoutimi, 
Que. Super. 333. 

9. See infra § 35. 

10. State v. Campbell, 177 Ala. 204, 
58 S 905; West End v. State, 138 Ala. 


41 


295, 36 Ss 423; In re Narberth Bor- 
ough, 16 Pa. Co. 29 [aff 171 Pa. 211, 
33 A 72]. 

11. See infra § 35. 


12. Peo. v. Linden, 107 Cal. 94, 
40 P 115; In re La Porte Borough, 
26 Pa. Super. 333. 

13. Peo. v. Shaw, 253. Ill. 597, 9% 
NE 1090; State v.. Mitchell, 22 Oh. 
Cir. -<Ct. 208, 12 Oh. Cin. Dec); 288; In 
re Hddystone, 3 Del. Co. (Pa.) 541. 

[a] Addressing and filing.—Under 
Cities and Villages Act art 11 §8§ 5, 
6, 7, a petition for the organization 
of a village should be addressed to 
the judge of the county court and 
filed with the clerk of that court. Peo. 
v. Shaw, 253 Ill. 597, 97 NE 1090. 

Filing of map or plat with petition 
see infra note 19. 

14. Peo. vy. Linden, 107 Cal. 94, -40 
P 115; Indiana Impr. Co. vy. Wagner, 
138 Ind. 658, 38 NE 49. 

[a] Date of affidavits.—Although 
affidavits accompanying a petition for 
incorporation of a city were dated 
March 13, while the petition was filed 
April 7, they were held sufficient, 
where they showed that a certain 
number of electors had signed ‘the pe- 


not so specified need not be stated.17 


Common statu- 


tition on March 13, the presumption 
being that the state of facts shown 
continued, and it being for the oppo- 
nents of the incorporation to show 
on the hearing that, by death or de- 
parture from the district, the num- 
ber had been reduced below that re- 
quired. Borchard v. Ventura County, 


| 144° Cal. 10, 77 PB 708. 


[b] Affidavits as evidence.—/(1) 
Under Rev. St. (1894) § 4317 (Rev. 
St. [1881] § 3296), providing that the 
petition for: incorporation of a town 
shall be subscribed by the applicants 
and verified by affidavits, such affi- 
davits are admissible to prove the 
facts stated in the petition. Indiana 
Impr. Co. v. Wagner, 138 Ind. 658, 38 
NE 49. (2) Under Mun..Corp. Act 
(1883) § 2, as-amended by St. (1889) 
p 371, an affidavit purporting to be 


| signed by three qualified electors, 


which was filed with a petition, pur- 
porting to be signed by fifty qualified 
electors residing in the territory af- 
fected, for the incorporation of a 


| Sixth class city, is prima facie evi- 


|denee of 


ly: Loyalton, 147 Cal. 


the requisite number of 
signers... Hoffecker v. Los Angeles 
County, 23 Cal. A. 405, 138 P 371. 

15. In re Mountville Borough, 31 
Pa. Super. 18 (Act April 1, 1834). : 

[a] Affidavit nunc pro tunc.—As 
it is merely necessary that the rec- 
ord of proceedings for incorporation 
of a borough: shall affirmatively show 
somewhere that the application for 
incorporation has been'signed by the 
petitioners; whose names are attached 
thereto,. within three months before 
presentation, an affidavit to that ef- 
feet filed nune pro tunc before de2 
cree was held sufficient. Res La 
Plume, 8 Pa. Cas. 51, 4 A 455. 

16. State v. Woods, ’ 233 Mo: $57; 
135:°SW .932; Schorr v. Braun, 4 Oh 
a 561. ‘And see cases infra notes 
18-23. 

[a] Petition held sufficient.— Peo. 
774, 82 P 6205 
Borchard v. Ventura County, 144 Cal. 
10, 77 PR 708; In re Castle Shannon, 
@5 Pa. Super. 162; State v. Mont- 
gomery, (Tex. Civ. A.) 140 SW 385. 

17. See cases infra this note. 

[a] Thus (1). where the statute 
does not so require, the petition reed 
not contain a recital that the sign- 
ers constitute a majority of the elec- 
tors. State v. Victoria, 97 Kan. 638, 
156 P 705. (2) Neither need it state 
that there is a town within the pro- 
posed boundaries. Peo. vy. Loyalton, 
147 Cal. 774, 82 P 620. ' (3) Under 
some statutes the signing of a peti- 
tion for the incorporation of a bor- 
ough within three months immedi- 
ately preceding its presentation to 
the court is a jurisdictional fact 
which must appear in the record. 
See infra § 45. (4) But the statutes 
do not require the fact to be stated 
in the petition. In re Summit Bor- 
ough, 114 Pa. 362, 7 A 219. See In re 


90 [43 C.J5.] 


tory requirements are that the petition shall describe 
the boundaries of the territory to be incorporated*® 
or be accompanied by a map or plat;!® state the 
proposed name of the municipality ;?° and contain a 
prayer for incorporation as a municipality”* of a 


La Porte Borough, 26 Pa. Super. 333, 
338 (“The signing of the application 
within the period prescribed by law 
is a jurisdictional fact which must 
be affirmatively stated in the petition 
or made manifest in some way in the 
preceedings’’). 

{o] A miscitation of the section 
of the general law under which a 
corporation is formed in the petition 
for incorpcration will not make the 
petition fatally defective or the in- 
corporation void, where the iIncorpo- 
ration is in substantial compliance 
with the statute. Wardner v. Pelkes, 
8 Ida. 333, 69 P 64. 

18. Fla.—Enterprise v. State, 29 
Fla. 128, 10 S 740. 

Ga.—Warren y. Branan, 109 Ga. 
835, 35 SE 383. 

Ida.—Wardner v. Pelkes, 8 Ida. 333, 
69 P 64. 

Mo.—Burnes v. Edgerton, 143 Mo. 
563, 45 SW 298; State v. Young, 61 
Mo. A. 494. 

N. J.—Glen Ridge v. Stout, 58 N.J. 
L. 598, 33 A 858. 

Pa.—In re Coal Dale Borough, 14 
Pa. Dist. 625; In re Riverton Bor- 
ough, 6 Pa. Dist. 685, 20 Pa. Co. 63. 

Tex—Furrh y. State, 6 Tex. Clv. 
An gt 24 SW 1126. 

_ Va—Shank y. Ravenswood, 43 
W., Va. 242, 27 SE 223. 

[a] Metes and bounds.—(1) Somé 
statutes reauire or contemplate a de- 
scription by metes and bounds. State 
v. Boyles, 207 Ala. 59, 92 S 250; State 
v. Victoria, 97 Kan. 638, 156 P 705. 
(2) Under such statutes it is not nec- 
essary that the description shall be 
literally by metes and bounds, that is, 
by describing the boundary line by 
course and distance. State v. Vic- 
toria, supra. (3) There is a substan- 
tial compliance with the statute 
where the description given is read- 
ily intelligible and entirely definite. 
State v. Victoria, supra. (4) Under 
a statute requiring the petition to set 
forth the metes and bounds of the 
commens, where there are commons, 
that is, any such parks, public pleas- 
ure grounds, or other public grounds 
as come fairly within the designa- 
tion of commons, they should be set 
forth by metes and bounds in the 
petition, and where there are no com- 
mons that fact should be alleged as 
an excuse for the absence of a de- 
scription by metes and bounds. State 
v. Woods, 233 Mo. 357, 185 SW 932; 
State v. Huffman, (Mo, A.) 248 SW 
985. (5) Conversely, where there are 
no commons, it is sufficient so to 
state. State v. Buerman, 186 Mo. A. 
691, 172 SW 454. 

[b] An impossible description of 
one boundary is insufficient. State v. 
Boyles, 207 Ala. 59, 92 S 250. 

{c] Territory covered by plat.— 
(1) A description in the petition is 
defective where it fails to describe 
the identical territory shown by the 
plat, filed with the petition as rea 
quired by statute. State v. Boyles, 
207 Ala. 59, 92S 250. (2) A refer- 
ence in the petition to a tract as an 
original town as platted and on file 
designates all territory covered by 
the original plat, although a part of 
it has been vacated. State vy. Vic- 
toria, 97 Kan. 638, 156 P 705. 

{d] In Pennsylvania (1) under 
the act of April 1, 1834 (P. L. p 163), 
requiring that the courses and dis- 
tances of the boundaries of a pro- 
posed borough be set forth in words 
at length, a petition setting forth 
boundaries along the course of a well 
known and considerable stream is in 
substantial compliance with the stat- 
ute when the distance along such a 
stream is given at length. In re 
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Moosic, 12 Pa. Super. 353. (2) Like- 
wise a petition for the incorporation 
of a borough which gives as a boun- 
dary for the proposed borough the 
low-water line of a river between 
two points, stating the distance, is 
sufficient, it not being necessary to 
give the river’s courses and distances. 
In re Duquesne Borough, 147 Pa. 58, 
23 A 339. (3) “The legislative intent 
was to insure fixed and certain boun- 
daries for boroughs, and this was all 
that was intended by the provision 
that the description of the boundaries 
by courses and distances must be set 
out. in words at length. It would be 
extremely technical to say that this 
provision of the act had not been 
complied with by the use of figures 
followed by the words ‘deg.’ ‘min.’ 
to indicate degrees and minutes re- 
spectively. Such extreme technical 
construction is not required.’ In re 
Edgeworth Borough, 25 Pa. Super. 
554, 558 [aff 180 Pa. 348, 18 A 646]. 
(4) The middle of a township road 
may be designated as a boundary. In 
re Hdgewood Borough, 130 Pa. 348, 
18 A 646; In re Ridley Park Bor- 
ough, 1 Pa. Dist. 308, 4 Del. Co. 597. 
(5) It is insufficient to describe by 
bounding properties. In re Ridley 
Park Borough, 1 Pa. Dist. 308, 4 Del. 


Co, 597% 

tof Boundaries held sufficiently 
set cut in petition.—State v. Mont- 
gomery, (Tex. Civ. A.) 140 SW 38386, 

19. State v. Boyles, 207 Ala, 59, 
92 S 250; State v. Mitchell, 22 Oh. 
Cir. Ct. 208, 12:'\Oh.: Cir. Dee; -2885-In 
re Jeannette Borough, 129 Pa. 567, 
18 A 557. 

{a] Directory provisions.—Some 
statutes of this nature are held to 
be directory, so that a failure to 
comply therewith does not defeat the 
incorporation. State v. Hoard, 94 
Tex. 527, 62 SW 1054 [foll State v. 
Montgomery, (Tex. Civ. A.) 140 SW 
385]. Contra Huff v. Preuitt, (Tex. 
Civ. A.) 53 SW 844. 

{[b] Accurate map or plat.—(1) 
Statutes requiring an “accurate” map 
or plat to be attached to the petition 
are mandatory (State v. Campbell, 
177 Ala. 204, 58 S 905) (2) and the 


.attaching of such a map or plat is 


jurisdictional (Foshee v. Kay, .197 
Ala. 157, 72 S 391; State v. Campbell, 
supra). (8) The responsibility for 
the accuracy of the plat is that of the 
petitioners, the statute not requiring 
proof of the accuracy of the plat or 
requiring the probate judge to deter- 
mine the sufficiency of the plat in re- 
spect of accuracy or otherwise. State 
v. Campbell, supra. (4) A plat 1s 
void for uncertainty where it de- 
scribes and shows the territory as 
being in certain numbered sections, 
without giving any township or 
range, and without any other descrip- 
tion identifying the township or 
range the sections are in or the lo- 
caticn of the territory. State v. 
Campbell, supra. (5) Also, where the 
plat sets up an impossibility, having 
section 4, township 12, immediately 
south of section 32, township 11, and 
section 3, township 12, immediately 
south of section 38, township 11, it 
is void on its face. State v. Altoona, 
200 Ala. 502, 76 S 444. (6) However, 
the statute does not mean that the 
plat must be so accurate as not to 
permit immaterial errors, but it is 
complied with if it is substantially 
correct and so defines or displays 
the territory and discloses its bound- 
aries as to enable its location and 
identification with a reasonable de- 
Pree of certainty. Foshee v. Kay, 
supra. (7) An error is not fatal 
where it is corrected by the plat it- 
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certain grade or class.2?_ Some statutes require the 
petition to state the population or number of inhabi- 
tants as nearly as may be;?? but other statutes do 
not require the application to set forth the number 
of freeholders residing within the proposed terri- 


self, when taken in its entirety and 
aided by judicial knowledge. Foshee 
vy. Kay, supra. (8) A map which is 
accurate and sets forth all the estab- 
lished lines within the territory is 
sufficient. Schorr v. Braun, 4 h 
NPNS 561. (9) In holding a plat 
sufficient, the court said: “The course 
and distance of every line is accu- 
rately stated. A government land 
corner is located in the territory, and 
the distance of this corner from the 
boundary line is stated in feet along 
the land line. The testimony is 
without dispute that any surveyor 
could start at this land corner inside 
the territory, follow the land line the 
distance named to its intersection 
with the boundary line shown on the 
plat, and locate every line and cor- 
ner shown on the plat. The plat also 
shows the location of the Alabama 
Great Southern Railroad, its depot, 
certain roads and well-known objects, 
so that there could not be mistake 
as to the location and boundaries of 
the territory of the municipality of 
Valley Head.” State y. Ellis, 211 Ala. 
489, 491, 100 S 866. 

[ce] Supplemental map.—A defec- 
tive map filed with a petition for the 
creation of a hamlet with township 
trustees may be supplemented by a 
more perfect one before action is 
taken by the _ trustees. State v. 
Mitchell, 22 Oh. Cir. Ct. 208, 12 Oh. 
Cir, Dec, 288. : 


{d] Filing.—(1) The clerk of a 
township. is also.the clerk of its 
board of trustees, and when the 


board is not in session papers should 
be filed with the clerk in order to 
constitute a legal filing with the trus- 
tees; and where the petition for the 
creation of a hamlet and map are 
filed with the township clerk under 
such circumstances, it is a legal fil- 
ing; and it is none the less so be- 
cause the map is returned by the 
clerk to the person filing it ag a mere 
convenience in carrying it to the 
township trustees. State v. Mitchell, 
22 Oh. Cir. Ct. 208, 12 Oh. Cir. Dee 
288. (2) Where a pian or plat was 
filed with an application for the in- 
corporation of a borough, but was not 
attached to the application or marked 
“Filed” at the time of presentation, 
it was not error for the court to per- 
mit counsel to certify to the fact that 
the plat was filed as stated, and to 
direct the clerk to mark it filed nune 
pro tunc as of the time of filing the 
petition. In re Jeannette Borough, 
129 Pa. 567, 18 A 557. 


20. State v. Boyles, 207 Ala, 59, 
ee 250; Schorr v. Braun, 4 OhNPNS 
21. State vy. Woods, 233 Mo. 357, 


135 SW_ 932. 


22. Wardner v. Pelkes, 8 Ida. 338, 
69 P 64. 
[a] Inference.—The class of cor- 


poration sought need not be specially 
named in the petition, if from the 
facts stated the class can be easily 
inferred. Peo, v. Riverside, 70 Cal. 
461, 11 P-759) ; 

23. Borchard vy. Ventura County, 
144 Cal. 10, 77 P 708; State yv. Vie- 
toria, 97 Kan. 638, 156 P 705. And 
see Schorr v. Braun, 4 OhNPNS 561 
(reciting a statute requiring a state- 
ment of the supposed number of in- 
habitants). 

[a] Sufficient statement.—A peti- 
tion for incorporation of a city al- 
leging that it states the population 
“as nearly as the same can be stated 
by your petitioners” is sufficient un- 
der a statute requiring it to state the 
population “as nearly as may be.” 
Borchard v. Ventura County, 144 Cal, 
10, 77 P 708. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 34-35] 


tory.** Under some statutes the petition must con- 
tain a request for the holding of an election on the 


question of incorporation.?® 


Alteration or amendment. Material and improper 
alterations of a petition for incorporation after it 
has been presented or filed may render the subse- 
quent proceedings void;°** but the court may, w 
the matter is pending and all the parties are repre- 
sented, permit an amendment of the petition so as 
to make it comply fully with the statute in a matter 


of form.27 


[§ 35] bb. Number, Qualifications, and With- 
While the general laws of 
different jurisdictions vary somewhat in their pro- 
visions relating to the qualifications of the signers 
of a petition for incorporation of a municipality, 
the signers being variously required to be qualified 


drawal of Petitioners. 


24. %In re Mountville Borough, 31 
Pa. Super. 18. 


; 25. Schorr v. Braun, 4 OhNPNS 
61. 
26 State v. Campbell, 120 Mo. 


396, 25 SW 392. 

[a] Thus, under Rev. St. (1889) 
§ 977, permitting a city or town tu 
incorporate when a majority of the 
inhabitants should present a petition 
to the court, setting out the metes 
and bounds, the action of the court 
in allowing three of the petitioners 
to strike off the names of six peti- 
tioners, and to alter the boundaries 
in the petition, after its filing, 
avoided the incoporation. State v. 
Campbell, 120 Mo. 396, 25 SW 392. 

27. In re Edgeworth Borough, 25 
_ Pa. Super. 554 [aff 130 Pa. 348, 18 A 

646] (setting. out courses and dis- 
tances in words at length instead of 


abbreviations). 
28. Hoffecker v. Los Angeles 
County, 23 Cal. A. 405, 138 P 371; 


Boyd vy. Bickel, 13 Ida. 191, 89 P 631; 
State v. Victoria, 97 Kan. 638, 156 P 


706. 

29. In re Mountville Borough, 31 
Pa. Super. 18; In re Old Forge, 7 Del. 
Co. 462 [aff 12 ri Super. 359]; In re 
Flatt, 18 Ont. A. 

[al Who is Freeiclaer, —A free- 
holder, within the meaning of such 
statutes, is: (1) A person actually 
Seized of an estate of freehold, legal 
or equitable. In re Flatt, 18 Ont. 
A. 1. (2) Anyone who owns a fee 
simple or life estate or one for an 
intermediate period. In re Coaldale 
Borough, 16 Pa. Dist. 288. (3) } 
person is not a freeholder within the 
meaning of such statutes where he 
owns a vested remainder in real es- 
tate, subject to a life estate, owned 
and enjoyed by some other person (In 
re Mountville Borough, 31 Pa. Super. 
18) (4) or where he is in possession 


of real property under a contract of 


purchase and he has not yet per- 
formed the conditions thereof so as 
to be entitled to a conveyance (In re 
Flatt, supra). (5) “Freeholder” de- 
fined generally see Freeholder 27 C. J. 


p 896 
{b] Female freeholders may sign 
the petition and are also to be 


counted in computing the majority of 
the whole number of resident free- 
holders. In re Akron Borough, 16 
Pa. Co. 252. 

{c] In New York (1) the statute 
relating to the incorporation of vil- 
lages provides for the presentation 
of a proposition signed by twenty- 
five adult freeholders residing in the 
territory proposed to be incorporated 
and for the attaching to the proposi- 
tion of a written consent to the in- 
corporation signed by the owners of 
one third in value of the real prop- 
erty within the territory in question. 
Matter of Holcomb, 97 Misc. 241, 162 
NYS 848. (2) Where property is 
held by husband and wife as tenants 
by the entirety, each is ‘‘freeholder” 
within the meaning of the statute. 


Matter of Holcomb, supra. (3) How- 
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electors,” resident freeholders,2® or taxable inhabi- 
tants,*° of the territory described in the petition as 


that which it is sought to incorporate, or to be 


while 


both electors and freeholders, or landowners resid- 
ing within the territory,*! and they also vary as to 
the number or proportion of signers required, some 
statutes, especially those in jurisdictions where an 
election on the question of incorporation is held,*? 
requiring only a specified number,®? and others, 
particularly those in jurisdictions where the ques- 


tion of incorporation is not submitted at an elee- 


ever, where the husband alone has 
signed the ‘‘consent”’ attached to the 
proposition, the value of the land 
cannot be included in the aggregate 
value of the lands of those who have 
signed. Matter of Holcomb, supra. 
(4) The assessed valuation of rail- 
road property within the township 
but outside the limits of the pro- 
posed village cannot be added to the 
total amount of the assessed value of 
property within the village in deter- 
mining the sufficiency of the consent. 
Matter of Holcomb, supra. (5) Also 
the assessed valuation of “special 
franchises” is not to be included in 
computing the total value of the “real 
property” in the territory. Matter of 
Oriskany, 87 Misc. 357, 150 NYS 724. 

co. Terr. v. Jerome, 7 Ariz. 320, 
64 P 417; State v. Woods, 283 Mo. 
357, 1385 SW 932; State v. Buerman, 
186 Mo. A. 691,172 SW 454. 

[a] Statute construed.—In Mis- 
souri the word “inhabitants” as used 
in one part of the statute is construed 
to mean “taxable inhabitants” in 
view of the use of the latter expres- 
sion in other parts of the statute. 
State v. Wiethaupt, 150 Mo. A. 54, 
129 SW 768; State v. Jenkins, 25 Mo. 


A. 484, 

31. West End v. State, 138 Ala. 
295, 386 S 423; Peo. v. Stratton, 33 
Colo. 464, 81 P 245. 

32. See infra § 40. 

33. West End v. State, 138 Ala. 
295, 36 S 423; Hoffecker v. Los An- 
geles County, 23 Cal. A. 405, 138 P 
3871; Peo. v. Stratton, 33 Colo. 464, 81 


P 245. 

{a} In Wyoming Const. art 13 § 2, 
declaring that ‘‘no municipal corpora- 
tion shall be organized without. the 
consent of the majority of the elec- 
tors, residing within the district pro- 
posed to be ‘so incorporated, such con- 
sent to be ascertained in the manner 
and under such regulations as may 
be prescribed by law,” is not self- 
executing, and did not, without legis- 
lation to carry it into effect, by im- 
plication repeal the then existing law 
authorizing the ineorporation of 
towns on the application of thirty 
electors. State v. Lamoureaux, 3 
Wyo. 731, 30 P 243. 

24. See infra § 40. 

35. State v. Victoria, 97 Kan. 638, 
156 P 705; State v. Woods, 233 Mo. 
357, 185 SW 932; State v. Buerman, 


186 Mo. A. 691, 172 SW 454; State v. | 


Wiethaupt, 150 Mo. A. 54, 129 SW 
768; State v. Jenkins, 25 Mo. A. 484; 
In re Old Forge, 7 Del. Co. 462 [aff 
12 Pa. Super. 359]. 


eee Boyd v. Bickel, 13 Ida. 191, 89 
P6341: 

87. Terr. v. Jerome, 7 Ariz. 320, 
64 P 417. 

38. See cases infra this note. 

[a] Whole territory.—The fact 


that a proposed borough will include 
within its limits, together with other 
territory, the whole of an existing 
unincorporated village does nct make 
it necessary for a majority of the 
freeholders of such village to sign 


tion,*+ requiring a certain proportion, such as a 
majority,*® three fifths,** or two thirds*? of all per- 
sons in the territory, who possess the requisite 
qualifications,** nevertheless whatever requirements 
are imposed by the particular statute in this respect 
must be fully met;*? the petitioners must actually 


the petition for incorporation. In re 
EXddystone, 3 Del. Co. 541. 

[b] Described territory—(1) Un- 
der L. (1893) Act No. 72, declaring 
that, whenever two thirds of the tax- 
able inhabitants of any town shall 
petition the supervisers of the county 
for the incorporation of the town, 
setting forth its metes and bounds, 
the board may order such town incor- © 
porated, the action of the supervisors 
incorporating a town bounded as de- 
scribed in the petition was not in- 
valid because the whole town was 
not included, it being only necessary 
that the board should ascertain 
whether the petitioners are two 
thirds of the taxable inhabitants of 
the described territory. Terr. v. 
Jerome, 7 Ariz. 320, 64 P 417. (2) 
“The requirement that the petition 
shall be signed by a majority of the 
electors of the town or village plainly 
means that the signers shall consti- . 
tute a majority of the electors of the 
territory described by metes and 
bounds, the phrase ‘the town or vil- 
lage’ being used as a convenient ex- 
pression to convey that idea.” State 
Leper ise oe 97 Kan. 638, 641, 158 P 


[c] Ascertainment of number.— 
(1) The assessment rolls may be re- 
sorted to in determining whether a 
majority of the freeholders signed 
the petition. In re Coaldale Borough, 
16 Pa. Dist. 288; In re Old Forge, 7 
Del. AN 462 [aft 12 Pa. Super. 359}. 
(2) L. (1903) p 216, authorizing pro- 
ceedings for the incorporation of a 
village containing more than one 
thousand inhabitants as a city on pe- 
tition of three fifths of the eljectors 
as shown by the last preceding gen- 
eral election, is directory as to the 
method of ascertaining the number 
of electors, and when that method is 
impossible of application, the real 
and vital facts will be discovered by 
the usual modes of proof. Boyd v. 
Bickel, 13 Ida, 191, 89 P 681. 

39. Ala.—West End v. State, 138 
Ala. 295, 36:S 423. 

Cal. —Borchard v. Ventura County, 
144 Cal. 10, 77 P 708; Peo. v. Linden, 
107 Cal. 94, 40 P 115; Page v. Los 
Angeles County, 85 Cal. 50, 24 P 607. 

Colo.—Peo. v. Stratton, 33 Colo. 
464, 81 P 245. 

Iil.—Peo. v. Pike, 197 Tl. 449, 64 
NE 393. 

Mich.—Atty.-Gen. v. Rice, 64 Mich. 
385,31 NW 203. 
jg uo State v. Jenkins, 25 Mo. <A. 

N. J.—Yard s, Ocean Beach, 48 N. 
Jinwiizs one 5 A 14 

N. Y.—In re Pine Hill, 33 NYS 181. 

Pa.—In re Summit Borough, 114 
Pa. 362, 7° A. 219; In re Osborne, 101 
Pa. 284; Re Taylorport, 101PaNCasmay 
13 A 224; In re Moosic Borough, q 
Pa. Dist. 203 [aff 12 Pa. Super. 353]; 
In re Hanover Borough, 36 Pa. Co. 75; 
In re Akron Borough, 16 Pa. Co. 252; 
In re Narberth Borough, 16 Pa. Co. 
29. [aff 171 Pa. 211, 3 A. 72]; In re 
Tullytown Borough, 11 Pa. Co. 97,.4 
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and bona fide possess the required qualifications*® 
in their own right*! at the date of the filing of the 


petition.*? 
Withdrawal of petitioners. 


name.?#? 


[§ 36] (c) Remonstrance or Objection. 
jurisdictions the statutes contain no provision au- 
thorizing persons who did not sign the petition to 
appear and contest it before the board or tribunal 
empowered to order incorporation;** but under the 
statutes of other jurisdictions persons possessing the 
requisite interest may by a remonstrance, exceptions, 


Del. Co. 583; In re Old Forge, 7 Del. 
Co.! 462 [aff 12 Pa. Super. 359]. 

s Tenn.—Pepper vy. Smith, 15 Lea 
oie 

40. Page v. Los Angeles County, 
85 Cal. 50, 24 P 607; Peo. v. Stratton, 
33 Colo. 464, 81 P 245; In re Taylor- 
port, 10 Pa. Cas. 1, 138 A 224. 
. [a] Second signature as joint 
owner.—A petition for the incorpora- 
tion of a borough must be signed by 
a majority of the bona fide landown- 
ers, and when an owner has signed 
individually, a second signature as 
joint owner with another cannot be 
counted. In re Springtown Borough, 
DT Pas Cos 529: 

[b] Lack cf bona fides.—Under 2 
Mills St. Annot. § 4364, requiring pe- 
titions for the incorporation of a 
town to be signed by thirty electors 
owning land and residing in the ter- 
ritory sought to be incorporated, per- 
sons who move into the territory 
temporarily and merely for the pur- 
pose of signing the petition, and per- 
sons who are granted land solely in 
order to qualify them as signers of 
the petition and as a reward for sign- 
ing, are not bona fide electors and 
landowners, and are not qualified as 


signers. Peo. v. Stratton, 33 Colo. 
464, 81 P 245. 
41.. In re Pine Hill, 33 (NYS 181 


(ownership of land by wife. of one 
signing the petition is not enough to 
qualify him). ; 

42. Yard v. Ocean Beach, 48 N. J. 
L. 375, 5 A 142. 

[a] Deed not delivered at date of 
filing petition.—Persons who sign the 
petition for incorporation but to 
whom deeds to property in the town 
seeking incorporation are not de- 
livered before the filing of the peti- 
tion, have no freehold when they be- 
come petitioners, and under Acts 
(1900-1901), p 965, amending Code 
(1896) § 2937, requiring petitioners 
for the incorporation of towns to be 
freeholders, are not qualified as pe- 
titioners. West End v. State, 138 
Ala. 295, 36 S 423. 

43. In re Flemington Borough, 168 
Pa. 628, 32 A 86; In re Quakertown, 
3 Grant (Pa.) 203; In re Old Forge 
Borough, 12 Pa. Super. 359 [aff 7 Del. 
Co. 462]; In re Tullytown Borough, 
11 Pa. Co. 97, 4 Del. Co. 583; Trem- 
play v. Chicoutimi, 41 Que. Super. 
333; Martin v. D’Arthabaska County, 
21 Que. Super. 119 [rev 20 Que. Su- 
per. 329]. Compare In re East New- 
port Borough, 18 Pa. Dist. * 412,135 
Pa. Co. 617 (petitioners signing under 
misrepresentation and misapprehen- 
sion of facts may retract). 

44. Mangham v. Mallory, 128 Ga. 
430, 57 SE 688; In re Uniondale, 285 
Mo. 1438, 225 SW 985. 

45. Upper Yoder Tp.’s App., 74 Pa. 
Super. 291; In re Mill Creek Borough, 
32 Pa. Super. 465; Bennett v. Gar- 
rett, 132 Va. 397,112 SH >772! 

[a] Who may object.—The inclu- 
sion of farm lands within the bor- 
ough limits of incorporation cannot 
be raised as an objection to such an 
incorporation by persons not the own- | 
ers of such lands. In re Tullytown | 
Borough, 11 Pa: Co. 97, 4 Del: Co. 5838; | 


After a petition for 
incorporation has been presented and jurisdiction 
has attached, a petitioner cannot withdraw his 


or other appropriate form of objection contest the 
granting of the petition.*® 

[§ 37] (d) Notice.*¢ 
statutes prescribing the proceedings for the incorpo- 
ration of municipalities contain no requirement as 
to notice of the proceedings.47 In other jurisdictions 


In some jurisdictions the 


the statutes require notice by publication of the 


In some 


In re Cross Roads Borough, 13 York 
LegRee (Pa.) 85. 

{b] Delay in filing a remonstrance 
or petition opposing the granting of 
the application does not necessarily 
prevent a consideration thereof where 
no injury or prejudice has resulted. 
In re East Newport Borough, 1%. Pa. 
Dist. 442, 35 Pa’ Cos.6l7;) Bennett iv, 
Garrett,132 Va. 1397; 112 SH 772. 
Notice of election see infra 


Faulkner v. Gila County, 17 
139, 149 P 382; Wertz v. Ot- 
tumwa, (lowa) 208 NW 511; In re 
Uniondale, 285 Mo. 143, 225 SW- 985 
{rev (A.) 203 SW 508]; Gravel v. 
Lake of St. John County, 33. Que. 
Super. 527. 

{a] The constitutionality (1) of 
such statutes has been upheld. Ford 
v. North Des Moines, 80 Iowa 626, 
45 NW 1031. (2) They are not open 
to the objection that they authorize 
the taking of property without due 
process of law. Terr. v. Jerome, 7 
Ariz. 320, 64 P 417; State v. Lichte, 
226 Mo. 2738, 126 SW 466. 

48. Peo. v. Montebello, 192 Cal. 
489, 221 P 207; Peo. v. Linden, 107 
Cal. 94, 40 P 115; In re Castle Shan- 
non, 75 Pa. Super. 162, And see cases 
infra notes 49-51. 

[a] “A chief purpose of requiring 
the petition to be published is doubt- 
less in order that persons living 
within the territory described may be 
advised of the pendency of the mat- 
ter in order that they may be heard 
upon it if they should so desire.” 
State v. Victoria, 97 Kan. 638, 643, 
158 P 705. 

[b] Notice of the boundaries must 
be filed and published in Tennessee. 
ee v. Frost, 103 Tenn. 685, 54 SW 


[ec] Statutory changes.—(1) In 
Pennsylvania the statute requires ad- 
vertisement for thirty days immedi- 
ately before the next regular term 
following the presentation and filing 
of an application for the incorpora- 
tion of a borough. In re Sinking 
Spring Borough, 52 Pa, Super. 481; 
In re Hast Lansdowne Borough, 49 
Pa. Super. 557; Matter of Hmsworth, 


15 Pa. Super. 29; In re Pyne Borough, 


6-Pa. Dist. 358. (2) Under former 
statutes it was required that the no- 


| tice of an application for incorpora- 


tion of a borough should state the 
time and place when and where the 
petition would be presented. In re 
Jeannette Borough; 129 Pa. 567, 18 


| A657; In re Osborne, 102 Pai'234;. tn 


Hee Tes Ei Borough, 7 Kulp (Pa.) 

49. Peo. v. Riverside, 70 Cal. 461, 
11 P.759; State v. Oakland, 69 Kan. 
784, 77 P 694; In re Linton Borough, 
5 Pa. Super. 36 [aff 26 PittsbLegJNS 
293]; In re Dupont Borough, 14 Pa. 
Dist. 675; In re Pyne Borough, 6 Pa. 
Dist. 853; In re Adamsdale, 32 Pa. 
Co. 938; In re Springtown Borough, 
17 Pa. Co. 529; York Borough’s Case, 
3 Pa. Co. 514; In re Throop, 3 Lack 
Jur (Pa.) 293; State v. Herschberger, 
117 Wash. 275, 201 P 2. 

{a] Published notice held insuffi- 
cient in respect of its description of 


petition or otherwise,‘® and in such jurisdictions a 
substantial compliance with the statutory require- 
ments in this respect is necessary*® and sufficient,°° 
the courts inclining to a liberal construction of the 
statutory requirements.*! Persons appearing to con- 
test an application for incorporation are estopped 
subsequently to question the form of notice.®? 


the territory to be incorporated. 
State v. Owens, (Fla.) 109 S 42? 

50. See cases infra this note. 

[a] Only such notice as is re- 
quired (1) by statute need be given. 
State v. Forest Park, 87 Fla. 477, 100 
S 735; Stembel v. Bell, 161 Ind. 323, 
68 NE 589; State v. Oakland, 69 Kan. 
784, 77 P 694. (2) In Pennsylvania 
notice of the petition for the incor- 
poration of a borough need not be 
personally served on the supervisors 
of the township. -Advertisement in a 
public newspaper is sufficient. In re 
Fddystone Borough, 3 Del. Co. (Pa.) 
5 


41, 

{b] Publication once a-week (1) 
in a weekly enewspaper, during the 
prescribed period, is sufficient. Hof- 
fecker v. Los Angeles County, 23 Cal. 
A. 405, 138 P 371; State v. Forest 
Park, 87 Fla. 477, 100 S° 735. -<(@2) 
Publication on five different days, one 
in each week, in a weekly newspaper, 
is sufficient under a statute requiring 
publication for a period of not less 
than thirty days. In re Sinking 
Spring Borough, 52 Pa. Super. 481; 
In re East Lansdowne Borough, 49: 
Pa. Super. 557. ) 

{c] Notice held sufficient.—Peo. v. 
Montebello, 192 Cal. 489, 221 P 2075. 
State v. Forest Park, 87 Fla. 477, 100: 
S 735; Upper Yoder Tp.’s App., 74 
Pa. Super. 291. 

51. Peo. v. Riverside, 70 Cal. 461; 
1i P 759; State v. Oakland, 69 Kan. 
784, 77 P 694. 

[a] Computation of time.—(1) 
The expression “for a period of not 
less than thirty days,’ as used in a 
statute requiring notice for that pe- 
riod, does not mean thirty full days, 
but the day on which the notice is: 
given may be excluded and the day 
on which it expires may be included 
(State v. Winter Park, 25 Fla. 371, 
5 S 818) (2) in accordance with the 
ordinary rule for computing the time 
Py ent es notices (see Time [38 Cye 


[b] Misstatement of day of week. 
—Where the county board of super- 
visors, in publishing a petition for an 
order incorporating a city, stated in 
the notice that the petition would be 
presented on Tuesday, April 5, while 
April 5 fell on Wednesday, such no- 
tice was sufficient. Cole v. Orange 
County,..27 Cal, A. 528, 150 P 784, 

{c] Cure of defects in affidavit of 
publication.—The jurisdiction of a 
board of county supervisors in the 
matter of the incorporation of a city 
is not affected by the insufficiency of 
the affidavit of publication filed with 
the petition and affidavits of electors, 
a sufficient affidavit of publication 
having been filed before they reached 
their final detcrmination. Borchard 
A fag Meek County, 144 Cal. 10, 77 P 


52. In re Taylor Borough, 160 Pa. 
475, 28 A 984; In re: Edgewood Bor- 
ough, 130 Pa. 348, 18 A 646. Compare 
In re Linton Borough, 5 Pa. Super. 36 
(an order refusing an application for 
the incorporation of a borough be- 
cause of failure to give statutory no- 
tice will not be reversed because the 
exceptants appeared, as they may not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 38-40] 


[§ 38] (e) Survey, Map, and Census.5* Statutes 
relating to municipal incorporation sometimes pro- 
vide for the taking of a census of the population 
resident within the ‘territory affected, or an enumera- 
tion of the inhabitants,°* leaving a verified map, 
survey, and census, for examination, at the resi- 
dence or place of business within the territory of 
some persons residing therein,®® or the making, veri- 
fication, and filing of a list of the qualified voters 
in the territory.°° Immaterial departures from such 
statutory requirements do not vitiate the incorpora- 
tion proceeding,®? and no census or enumeration of 
inhabitants is necessary when not required by 
statute.°§ 

[§ 39] (f) Consent of Majority of Voters or In- 
habitants—aa. In General. Most of the general 
municipal incorporation laws provide for the mani- 
festation, in some manner, of the consent of a ma- 
jority of the voters or inhabitants of the territory 
sought to be incorporated.®® Thus some statutes 
provide for the submission of the question of incor- 
poration at an election,®° while others require the 
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petition for incorporation to be signed by a ma- 
jority, three fifths, or two thirds of the qualified 
electors, resident freeholders, or taxable inhabi- 
tants of the territory affected.*! 

[§ 40] bb. Election. Some general laws provide 
for the holding of an election on the question of 
incorporation as a municipality thereunder.” 
Where an election is held under the authority of 
such statutes, there should be a complianee with the 
requirements thereof in respect of such matters as 
the holding and conduct of the election,®* the giving 
of notice,®* the printing, form, and contents of the 
ballots,®°> and the submission of the result of the 
election to a designated court, judge, or other body 
or officer.°6 To authorize incorporation, the vote 
required by the statute must be in favor of incorpo- 
ration.®* Sometimes the election and incorporation 
are held invalid by reason of insufficient compliance 
with the statutory requirements.°® On the other 
hand the election will be upheld where the objections 
to it are without merit®® or where, despite irregulari- 
ties, the result was not affected thereby and there 


comprise all the parties in interest); 
In re Pyne Borough, 6 Pa. Dist. 353, 
6 LackLegN 124 (the fact that those 
excepting to the proceedings have no- 
tice of it will not prevent their ob- 
jecting that others had not notice, 
since, where a political subdivision 
of a state is to be created, the pro- 
ceedings must bind all or none). 

53. Cross references: 

Attaching map or plat to petition see 

supra § 34. 

Classification according to federal 

census see infra § 57. 

54. State v. Ellis, 211 Ala. 489, 100 
S 866; State v. Boyles, 207 Ala. 59, 
92S 250; Indiana Impr. Co. v. Wag- 
ner, 138 Ind. 658, 38 NE 49. 

55. In re Biron, 146 Wis. 444, 131 
NW 829. 

56. State v. Frost, 103 Tenn. 685, 
54 SW 986. 

57. Stembel v. Bell, 161 Ind. 323, 
68 NH 589; In re Biron, 146 Wis. 444, 
131 NW 829. 

[a] Failure to list the head of a 
family consisting of husband, wife, 
and child, in enumerating a popula- 
tion of eleven hundred and thirty-one 
persons, preparatory to the incor- 
poration of a town, as required by 
Burns St. Annot. (1901) § 4315, will 
not render the incorporation invalid. 
2 hen v. Bell, 161 Ind. 323, 68 NE 

{[b] The use of initials for Chris- 
tian names in enumerating the popu- 
lation resident within the territory 
sought to be incorporated does not 
vitiate the census. Stembel v. Bell, 
161 Ind. 323, 68 NE 589. 

[e] Leaving the verified papers at 
the office of a corporation, the most 
frequented place in the community, 
although perhaps a technical, is not 
a prejudicial, departure from a stat- 
ute requiring the papers to be left 
at the residence or place of business 
of some “person residing” in the pro- 
posed territory, and does not invali- 
date the incorporation. In re Biron, 
146 Wis. 444, 1381 NW 829. 

58. Smith v. Skagit County, 45 
Fed. 725. 

59. U.S.—Smith v. Skagit County, 
45 Fed. 725. 

Cal.—Santa Rosa v. Bower, 142 Cal. 
299, 75'P. 829: 

Ga.—Brunswick v. Finney, 54 Ga. 


Bile 
Il1.— Stephens v. Peo., 89 Ill. 337. 
Mich.—Peo. v. Bennett, 29 Mich. 


451, 18 AmR 107. 

Minn.—State vy. Kiewel, 86 Minn. 
136, 90 NW 160; State v. Tosney, 26 
Minn. 262, 3 NW 345. 

- Mo.—State v:. Westport, 116 Mo. 
582, 22 SW 888. 

Mont.—Peo. v. Butte, 4 Mont. 174, 
1 P 414, 47 AmR 346. 

N. J.—-Paterson v. Useful Manufac- 


tures, ete., Soc. 24 N. J. L. 385. 

N. C.—Taylor v. Newberne, 55 N. C. 
141, 64 AmD 566. 

Pa.—Smith v. McCarthy, 56 Pa. 
359. 

Tex.—PEwing v. State, 81 Tex. 172, 
16 SW 872; State v. Dunson, 71 Tex. 
65, 9 SW 103; Lum vy. Bowie, 18 SW 
142. 

Constitutionality of statutes see 
Constitutional Law § 369. 

Effect on existing laws of consti- 
tutional provision requiring consent 
see supra § 35 note 33 [a]. 


60. See infra § 40. 

61. See supra § 365. 

62. Ala.—State v. Boyles, 207 Ala. 
59, 92 S 250. 

Cal.—Peo. v. River side, 70 Cal. 461, 
11GP 759: 

Ill.—Peo. v. Campbell, 285 Ill. 557, 
121 NE 183. 

Iowa.—Wertz v. Ottumwa, 208 NW 
611. 


N. J.—Broking v. Van Valen, 56 
Nv J. L. 85, 27 A 1070. 


N. Y¥.—Matter of Lynbrook, 142 
App. Div. 487, 127 NYS 82. 

Oh.—Libby v. Paul, 17 OhNPNS 
433. 

Tenn.—Wcodbury v. Brown, 101 


Tenn. 707, 50 SW 743. 

Tex.—State v. Bean, 26 Tex. Civ. A. 
605, 65 SW 202. 

Wis.—In re Clark, 135 Wis. 437, 115 
NW 387. 

And see cases infra notes 63-738. 

[a] “The gole purpose of this 
election is that the electors of the 
territory may by ballot register 
their decision upon the question of 
incorporation.” In re Clark, 135 Wis. 
437, 444, 115 NW 387. 

68. Broking v. Van Valen, 56 N. J. 
L. 85, 27.A 1070. 

[a] Keeping polls open during 
specified period.— Village Law (Con- 
sol. L. c 64) § 10, as amended by L. 
(1910) e¢ 416, providing that the elec- 
tion on the question of the incorpora- 
tion of a village shall be held be- 
tween the hours of 1 o’clock in the 
afternoon and 8 o’clock in the eve- 
ning, rewuires that the polls shall be 
and remain open during the entire 
period. Matter of Lynbrook, 142 App. 
Div. 487, 127 NYS 82. 

64. State v. Boyles, 214 Ala. 538, 
108 S 590; Peo. v. Riverside, 70 Cal. 
461, 11 P 759; Matter of Lynbrook, 
142 App. Div. .487, 127 NYS 82. 

[a] Insufficient notice.—(1) The 
act of the town clerk of a town in 
leaving on the counters of tradesmen 
notices of election on the question of 
incorporation of a village and in 
hanging up one notice in a shop is 
not a compliance with a statute pro- 
viding that the notice shall be posted 
in conspicuous places. Matter of 
Lynbrook, 142 App. Div. 487, 127 NYS 


82. (2) Notices posted July 2 of an 
election on July 16 following, on the 
question of the incorporation of a 
village, are not posted within the 
time fixed by a statute providing that 
the election shall not be less than 
fifteen days from *the date of the 
posting of the notices. Matter of 
Lynbrook, supra. (8) A notice which 
states that the election will be held 
ona designated” date between the 
hours of one o’clock in the afternoon 
and sunset is insufficient where the 
statute requires that the polls shall 
be open from 1 o’clock in the after- 
noon until 8 o’clock in the evening, 
and it appears that on the desig- 
nated date the sun set twenty-nine 
minutes after seven; and although 
the notice need not specify the hours 
during which the polls shall remain 
open, yet where it purports to do so, 
it must comply with the statute. 
Matter of Lynbrook, supra. 

65. Peo. v. Campbell, 285 Ill. 557, 
121 NE 1838; Atty.-Gen. v. Belleville, 
81 N. J. L. 200, 80 A 116; In re Tay- 
lor, 150 N. Y. 242, 44 NE 790: 

66. Broking v. Van Valen, 56 N. 
J. Lh. 85, 27 A 1070. 

67. Broking v. Van Valen, supra; 
Woodbury v. Brown, 101 Tenn. 707, 
50 SW: 743. 

68. State v. Boyles, 214 Ala. 538, 
108 S 590; Matter of Lynbrook, 142 
App. Div. 487, 127 NYS 82. 

[a] The certificate of the sheriff 
holding an election for municipal in- 
corporation is in Tennessee required 
to be indorsed on the application for 
the charter and registered with it, 
and a failure to comply with such re- 
quirement will render an attempted 
organization void. See infra § 45. 


69. See cases infra this note. 
[a] An election on a legal holiday 
is not invalid, where the statute 


merely prohibits “judicial business” 
on a holiday. Peo. vy. Loyalton, 147 
Cal. 774-82 P 620: 

[b] Notice.—(1) Under a munici- 
pal incorporation act calling. for an 
election notice, either by publication 
or by posting, it is sufficient, where 
it is given both ways, if it is given, 
properly either way. Borchard v. 
Ventura County, 144 Cal. 10,77. P 
708. (2) It is sufficient if the notices 
are posted the required number of 
days before election; it is not neces- 
sary to prove that they remained 
posted continuously during the pre- 
scribed period. Peo. v. Shaw, 253 111. 
597, 97 NE 1090. (3) The class of 
corporation sought need not be 
specially named in the notice, if from 
the facts stated the class can be 
easily inferred. Peo. v. Riverside, 70 
Cal e46 Danke beer 59s 

[c] Wote in favor of incorporation. 
—A certificate of the inspectors of an 
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was no fraud or unfairness.7° Statutes relating to 
the election should receive a construction which is 
reasonable,71 and not one which would render com- 
pliance therewith practically impossible.** In some 
eases certain provisions of the statutes have been 
construed to be directory only.7* 

Second election. Under some statutes, the pro- 
ceedings preliminary to a second election, after the 
first has been set aside, vary from those required 
for the first election.*4 Where a county judge, in 
response to a petition, ordered an election on a 
specified date to determine whether a town should 
‘be incorporated, and that election was temporarily 
restrained, he can order another election on disso- 
lution of the injunction, without a new petition.”® 

[§ 41] ec. Framing and Adoption of Charter." 
The framing and ‘adoption of a charter by the elec- 
tors is deemed to be a part of the ‘‘ineorporation”’ 
of villages and cities under some general laws pro- 
viding for the incorporation of villages and cities 
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and enacted in pursuance of constitutional man- 
date.*? Pet [ 

[§ 42] (g) Hearing and Determination. General | 
laws relating to the incorporation of municipalities - 
provide that a designated board, court, judge, or 
officer shall determine to its or his satisfaction 
whether or not there has been a compliance with the 
statutory conditions,“® such as the signing of the 
petition by the required number or proportion of 
persons qualified to sign’? and the existence of the 
requisite population in the proposed territory.*° 
Under some statutes the board or court has no dis- 
cretionary power to determine other matters,*+ such 
as the merits or reasonableness of the proposition to 
incorporate ;*? but other statutes, such as those pro- 
viding that a certain court shall determine the 
expediency of incorporation,®? vest the court with 
a certain measure of discretion. Some,°*° but not 
other,®* statutes require or contemplate a hearing. . 
Under some statutes evidence is heard,®* at least 


election to determine the question of 
incorporation of a village, which 
states that ninety-one qualified elec- 
tors residing in the territory voted, 
and that the canvass showed that 
eighty ballots were cast, of which 
forty-four were in favor of incor- 
poration, and thirty-six against it, 
shows that a majority of the votes 
were cast in favor of the incorpora- 


tion, as required by Rev. St. (1898) | 


§ 865, as it will be presumed, in the 
absence of proof to the contrary, that 
the excess of votes over eighty were 
rejected for valid reasons. State v. 
Lammers, 113 Wis. 398, 86 NW 677, 
89 NW 501. 

[d] Declaring result of election.— 
Where contemporaneous elections to 
incorporate as a city and to become 
an independent school district, the 
school district embracing all the ter- 
ritory of the city and some additional 
territory, were held and the results 
of both elections were duly declared 
by the county judge, but that in fa- 
vor of the school district was first 
declared, the incorporation. of the 
city was valid regardless of its effect 
upon the validity cf the incorpora- 
tion of the school district. State v. 
Bean, 26 Tex. Civ. A. 605, 65 SW 202. 

70. Peo. v. Loyalton, 147 Cal. 774, 
82 P 620; Peo. v. Larkspur, 16 Cal. 
A. 169, 116 P 702, 706; Libby v. Paul, 
17 OhNPNS 438; State v. Troell, (Tex. 
Civ. A.) 207 SW 610. 

[a] Notice——(1) Failure to give 
notice for the full statutory period is 
not fatal, in the absence of fraud or 
a showing that the result would have 
been different if notice had been pub- 
lished for the full period. Libby v. 
Paul, 17 OhHNPNS 433; State v. Troell, 
(Tex. Civ. A.) 207 SW 610 (where 
one hundred and two out of one hun- 
dred and fifteen electors voted at the 
election). (2) Where the law only 
requires four notices of election to 
be posted within the boundaries of 
the proposed corporation, an error 
in the order of the supervisors in 
requiring the posting of a fifth no- 
tice at a place afterward discovered 
to be outside of the boundaries does 
mn>t vitiate the notice, it appearing 
that a literal compliance with the 
order resulted in a compliance with 
the law. Peo. v. Loyalton, 147 Cal. 
774, 82 P 620. 

[ob] Tegal votes will not render 
the election invalid, if it appears that 
the result was not affected thereby. 
Peo. v. Loyalton, 147 Cal. 774, 82 P 
620. 


71. Peo. v. Shaw, 253 Ill. 597, 97 
NE 1090. 

72. Peo. v. Shaw, supra. 4 

73. State v. Troell, (Tex. Ciy. A.) 


207 SW 610 (provision as to notice); 
In re Clark, 135 Wis. 437, 115 NW 387 
(provision as to time of election). 


74. Peo. vy. Snedeker, 160 N. Y. 
350, 54 NE 659. 

[a] Thus, under L. (1870) c 291 
§ 13, as amended by L. (1878) ¢ 59, 
providing that, where an election to 
incorporate a village has been set 
aside by the county judge, and an- 
other election ordered, it “shall be 
held on notice of such election signed 
by some one or more of the persons 
designated as inspectors of election 
for the previous election as to incor- 
poration,’”’ the provision that the first 
election shall be called by at least 
twenty electors resident within the 
bounds of the proposed village does 
not apply to the ealling of a second 
election after the first one has been 
set aside by order of the judge, and 
the authority for that election is the 
order of the judge and the statutory 
notice for that election. Peo} v.- 
Snedecker, 380 App. Div. 1, 51 NYS 
768 [aff 160 N. Y. 350, 54 NE 659]. 

75. State v. Troell, (Tex. Civ. A.) 
207 SW 610. 
ee New charter see infra §§ 135- 

77. Jackson v. Harrington, 160 
Mich. 550, 125 NW 383. 

78. Ariz.—Faulkner v. Gila Coun- 
ty, 17 Ariz. 1389, 149 P 382. 

Cal.—Peo. y. Loyalton, 147 Cal. 774, 
82 P 620. 
pgbndhese Reaog v. Ft. Wayne, 47 Ind. 

Kan.—State v. Holcomb, 95 Kan. 
660, 149 P 684. 

La.—State v. Ehret, 135 La. 643, 65 
S 871. 

Minn.—State v. Gilbert, 107 Minn. 
364, 120 NW 6528. 

Pa.—In re Windsor Borough, 14 
Pa. Dist. 392; In re Springtown Bor- 
ough, 17 Pa. Co. 529. 

Tex.—Huff v. Preuitt, (Civ. A.) 53 
Sw 844, 


Wash.—State v. Johnson, 105 
Wash. 93, 177 P 699: 
Wis.—In re Biron, 146 Wis. 444, 


131 NW 829. 

[a] Organization of municipality 
previously incorporated.—Where a 
municipality was incorporated prior 
to the adoption of a new constitu- 
tion but the act of incorporation was 
subsequently repealed, the question 
whether it organized prior to the 
adoption of the constitution so as to 
be within a provision therein guar- 
anteeing its right to existence is one 
of fact to be heard and determined 
by the board of supervisors on the 
hearing of a petition for incorpora- 
tion of the same territory under the 
general law. McConnell v. Los Ange- 
les County, 7 Cal. A. 385, 94 P 391. 

79. State v. Holcomb, 95 Kan. 660, 
149 P 684; State v. Gilbert, 107 Minn, 
364, 120 NW 528. 

80. State v. Gilbert, supra; Huff 
v. Preuitt, (Tex. Civ. A.) 53 SW 844; 


State v. Johnson, 105 Wash. 93, 177 
P 699 


81. State v. Gilbert, 107 Minn. 364, 
120 NW 528; Commonwealth Real 
Est. Co. v. South Omaha, 78 Nebr. 
368, 110 NW 1007. 

82. State v. Gilbert, 107 Minn. 364, 
120 NW 528. 

83. In re Alliance Borough, 19 Pa 
Super. 178; In re Hast Newport Bor- 
ough, 18 Pa. Dist. 412, 35 Pa. Co. 61T; 
In re Windsor Borough, 14 Pa. Dist 
392; In re Highspire Village, 12 Pa 
Dist. 272, 27 Pa. Co. 321; In re Moosie 
Borough, 7 Pa. Dist. 203 [aff 12 Pa 
Super. 353]; In re Circleville Bor- 
ough, 28 Pa. Co. 508; In re Schwenks- 
ville, 27 Pa. Co. 380; In re Tylerdale 
Borough, 26 Pa. Co. 650; In re Spring- 
town Borough, 17 Pa. Co. 529. 

{a] Wisiting of locality by judge. 
—Proceedings to incorporate a bor- 
ough are not invalid because the 
judge, with the acquiescence of the 
parties and for their convenience, 
went to the locality to be incorpor- 
ated and there heard the witnesses, 
where no order or decree of the court 
was made at such place. In re Hern- 
don Borough, 19 Pa. Super. 127. 

Advantage or disadvantage to whole 
community see supra § 18. 

84. Bennett v. Garrett, 132 Va 
397, 112 SE 772 (wide discretion); 
Morris v. Taylor, 70 W. Va. 618, 74 
SE 872. 

85. Cole v. Orange County, 27 Cak 
A. 528, 150 P 784; Huff v. Preuitt, 
(Tex. Civ. A.) 53 SW 844. 

86. Faulkner v. Gila County, 17 
Ariz. 139, 149 P 382. 

87. Taylor v. Ft. Wayne, 47 Ind. 
274; Huff. v. Preuitt, (Tex. Civ. A.) 53 
SW 844; Bennett v. Garrett, 132 Va. 
397, 112 SE 772. 

[a] Reference to examiner.—On 
petition for incorporation of a bor- 
ough the court may refer the task 
of taking testimony to an examiner, 
for the purpose of making an inves- 
tigation, under Act May 14, 1915 (P. 
L. p 312) ¢ 2 art Dogs 1-4. © In” te 
Forest Hills, 72 Pa. Super. 419. 

{[b] Failure to require proof.—Un- 
der a statute providing thats as a 
condition precedent to incorporation, 
the county court shall be satisfied 
that a majority of the taxable inhabi- 
tants have signed the petition, a re- 
fusal of the court to require legal 
proof of the number of taxablé in- 
habitants constitutes a legal fraud, 
Perit v. Woods, 233 Mo. 357, 135 SW 


{c] Inadmissible testimony.—In 
proceedings to obtain a town charter 
under Code (1919) §§ 2881-2885, tes- 
timony that a near-by town with ap- 
proximately the same taxable values 
had successfully financed its mu- 
nicipal government, and provided its 
inhabitants with sewers, water, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 42-43] 


where exceptions raising questions of fact have been 
filed,** but the board may act on the verified papers 
alone where no evidence impairing their probative 
force has been produced.’® There is nothing in the 
legislation of some states relating to incorporation 
of municipalities which authorizes the presentation 
by the parties of requests for findings of fact by 
the court.°° Where two applications affecting the 
same territory are made for incorporation, the one 
first presented should be first acted upon.®! Except 
where and as authorized by statute,®? the court can- 
not direct that certain territory be taken in or 
omitted,®* but is limited to the acceptance or rejec- 
tion of the application as it stands.°* Adjournments 
of a hearing from time to time do not oust the court 
or board of jurisdiction.®** However, the proceeding 
may be quashed and set aside where it is neither 
heard at the term for which notice is given nor actu- 
ally continued to the next term.®® Also proceedings 
had on a certain day may be invalid where, on 
account of an adjournment to the next term, the 
court could not legally be in session on that day.% 
' Submission to grand jury. In one jurisdiction the 
appleation was formerly required to be submitted 
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first to the grand jury for their consideration and 
report to the court,®* but under a subsequent stat- 
ute this is no longer necessary.®? 

[§ 43] (h) Order, Decree, or Proclamation of In- 
corporation. Most general municipal incorporation 
acts provide for the making of an order or decree 
declaring the municipality incorporated! or direct- 
ing the clerk of court to issue a certificate of incor- 
poration.2. A few statutes provide for a proclama- 
tion by the governor declaring the municipality 
incorporated.? Where so required by statute, the 
order or decree must recite the substance of the pe- 
tition, show the existence of the prescribed condi- 
tions to incorporation,’ and designate the metes 
and bounds of the municipality.6 The order or de-. 
cree is not vitiated by a misrecital of the statute,’ 
a failure to follow the exact language of the stat- 
ute,’ or, where it recites that the facts appeared to 
the satisfaction of the court, by a failure to recite 
that proof of the qualifications of the petitioners 
was made® or how it was made.?° Some statutes do 
not require the court, before entering.a final decree, 
to make a formal order overruling exceptions? or 
granting or refusing the request of a party who 


was properly excluded as relating to 
a collateral fact, existing under con- 
ditions not shown to be substan- 
tially similar. Bennett vy. Garrett, 
132 Va. 397, 112 SE 772. 

88. In re Mill Creek Borough, 32 
Pa. Super. 465; In re Coal Dale Bor- 
ough, 14 Pa. Dist. 625. 

{a] Withdrawal of exceptions.— 
A contention “that the exceptions 
having raised an issue of fact, the 
exceptants could not abandon that is- 
Sue, and that the court was without 
jurisdiction to enter a decree until 
evidence had been taken upon*that 
issue, which as a matter of fact no 
longer existed, is absolutely without 
merit.” In re Castle Shannon, 75 Pa. 
Super, 162, 165. 


89. In re Biron, 146 Wis. 444, 131 
NW 829. 
90. In re Mill Creek Borough, 32 


Pa. Super, 465. 

91. State v. Mitchell, 22 Oh. Cir. 
Ct. 208, 12 Oh.’ Cir: Dec: 288. 

{a] Mandamus will lie to compe) 
the board or officer to proceed upon 
the petition first filed. State v. 
Mitchell, 22 Oh. Cir. Ct. 208, 12 Oh. 
Cir. Dec. 288. 

92. State v. Johnson, 105 Wash. 
93, 177 P 699; Morris vy. Taylor, 70 
W.,.Va. 618, 74 SE 872. 

Exclusion of farming lands see su- 
pra § 22. 

93. In re Munhall, 25 Pa. Co. 287. 

94. In re Munhall, supra. 

95. Peo. v. Linden, 107 Cal. 94, 40 
P 115; Cole v. Orange County, 27 Cal. 
A. 528, 150 P 784; Peo. v. Larkspur, 
16 Cal. A. 169, 116 P 702, 706; State 
v. Victoria, 97 Kan. 638, 156 P 705; 
In re Leetsdale Borough, 25 Pa. Su- 
per. 623; In re Wayne Borough, 12 
Pa. Super. 363; In re East Newport 
Borough, 18 Pa. Dist. 412, 35 Pa. Co. 
617; In re Coal Dale Borough, 14 Pa. 
Dist. 625. : 

96. In re Windsor Borough, 14 Pa. 
Dist. 392. 

97. Waldrop v. Kansas City South- 
ern R. Co., 131 Ark. 453, 199 SW 369, 
LRA1918B 1081. 

98. In re Summit Borough, 114 
Pa. 362, 7 A 219; In re Pennsburgh, 
(Pa.) 13 A 938; In re Warriorsmark, 
i Walk. (Pa.) 66; Re La Plume, 8 Pa. 
Cas. 51, 4 A 455; In re Larksville, 2 
Pa. Dist) 796.13) PavCov 351,07) Kulp 
84; In re Tullytown Borough, 11 Pa. 
Co. 97, 4 Del. Co. 583; In re Millville 
Borough, 10 Pa. Co. 321; In re Leh- 
man Borough, 4 Pa. Co. 37, 4 Kulp 
313; In re Linton Borough, 26 Pittsb 
LegJINS 293 [aff 5 Pa. Super. 36]. 

99. In re La Porte Borough, 26 Pa. 
Super. 333; Matter of Emsworth, 5 
Pa. Super. 29; In re Coal Dale Bor- 


ough, 14 Pa. Dist. 625; In re Pyne 
Borough, 6 Pa. Dist. 353; In re Tyler- 
dale Borough, 26 Pa. Co. 650; In re 
Smithfield Borough, 28 Pa. Co. 583; 
In re Hast Pittsburg Borough, 19 Pa. 
Co. 102; In re Springtown Borough, 
1 PanCorb29: 

1. Ala.—State v. Boyles, 207 Ala. 
59, 92 S 250. 

Eos Lar eae v. Fish, 4 Alaska 
427, 

Ariz.—Faulkner y. Gila County, 17 
Ariz. 139, 149 P 382. 

Cal.—Peo, y. Linden, 107 Cal. 94, 
40 (PR) t053 

Colo.—Velasquez v. Zimmerman, 30 
€olo!/355,/%0) 41.9. 

Ga.—Constitution y. Chestnut Hill 
Cemetery Assoc., 136 Ga. 778, 71 SE 


1037. 

Ida.—State v. Pocatello, 3 Ida. 
(Hasb.) 174, 28 P 411. 

Ind.—Fleener v. Johnson, 38. Ind. 
A, 334, 77 NE 366. 

Kan.—Mendenhall v. Benton, 42 
Kan. 570, 22 P 558. 

Mo.—State v. Young, 61 Mo. A. 


494, 

N. Y.—Matter of Cedarhurst, 121 
App. Div. 576, 106 NYS 275, 

Oh.—Bring v. Hollis, 21 Oh. Cir. 
Ct: NioS) 62. 

Or.—State v. Bay City, 65 Or. 124, 
LIANE L038" 

Pa.—In re Mill Creek Borough, 32 
Pa. Super. 465. 

Tenn.—State v. Frost, 103 Tenn. 
685, 54 SW 986. 

Tex.—Ex p. Drake, 55 Tex. Cr. 233, 
116 SW 49. 

Va.—Bennett v. Garrett, 132 Va. 
397, 112 SE. 772. 

W. Va.—In re Union Mines, 39 W. 
Va. 179, 19 SE 389. 

Wis.—In re Schumaker, 90 Wis. 
488, 68 NW 1050. 

Ont.—Bell v. Burlington, 34 Ont. 
L. 410, 9 OntWN 44 [app allowed on 
other grounds 34 Ont. L. 619, 9 Ont 
WN 182]. 

2. Morris v. Taylor, 70 W. Va. 618, 
74 SE 872. 

8. State v. Ehret, 135 La. 643, 65 
S 871. 

4. State v. Victoria, 97 Kan. 638, 


156 P 705. 
5. State v. Bilby, 60 Kan, 130, 55 
P 84 


843. 

[a] Order held sufficient in this 
respect. State v. Victoria, 97 Kan. 
638; 1561 705: 

6. State v. Bilby, 60 Kan. 130, 55 
P 843; Mendenhall v. Burton, 42 Kan. 
570, 22 P 558; State v. Young, 61 Mo. 
A. 494. 

[a] Commons.— Under Rev. St. 
(1909) § 8529 an order of the county 
court incorporating territory as a 


town is void where it does not con- 


‘tain any reference to any commons 


as included within the bounds of the 
town or any description thereof by 
metes and bounds. State v. Gooch, 
175 Mo. A. 270, 157 SW 846. 

{b] Reference to petition.—The 
petition for ineorporation setting 
forth the metes and bounds of the 
intended municipality may be_ re- 
garded as a part of the order of in- 
corporation, if the latter refers to the 
former as its basis. State v. Poca- 
tello, 3 Ida. 174, 28 P 411. 

[c] Variance between petition and 
order.—Under some _ statutes, the 
boundaries of the municipality as 
stated in the order of incorporation 
need not necessarily be identical, or 
correspond exactly, with those 
stated in the petition. State v. Vic- 
toria, 97 Kan. 638, 156 P 705. 

[ad] Inconsistencies and obscuri- 
ties in describing the boundary of 
the territory to be incorporated do 
not invalidate the order of incorpora- 
tion where the usual rules of inver- 
pretation are sufficient to clear up 
such obscurities and reconcile the 
inconsistencies. State v. Victoria, 97 
Kan. 638, 156 PMD. 

[e] Definiteness.—Where the pe- 
tition for incorporation of a town 
and the notices of election given 
thereunder, as required by Pol. Code 
(1895) §§ 685-687, described the ter- 
ritory to be incorporated as that 
within a radius of one mile from, the 
Southern Railway depot at C in a 
Specified county, and the order for 
incorporation provides that the in- 
corporation shall extend one mile in 
every direction from the present lo- 
cation of such railway depot, the cor- 
porate limits of the town include the 
territory within a radius of one mile 
from the center of the location of the 
depot, and the order for incorporation 
is not void for indefiniteness in stat- 
ing the territorial limits of the 
town. Constitution v. Chestnut Hill 
tant: Assoc., 186 Ga. 778, 71 SE 
Description held sufficient.— 
State v. Young, ‘61 Mo. A. 494; 
pee v. Bay City, 65 Or. 124, 131 P 

7. Wardner v. Pelkes, 8 Ida. 333, 
69 P 64; Bell v. Burlington, 34 Ont. Li 


410, 9 OntWN 44 [app allowed on 
other grounds 34 Ont. L. 619, 9 Ont 
WN 182]. 


8. Austrian v. Guy, 21’ Fed. 500. 
9. Foshee v. Kay, 197 Ala. 157, 72 


Sesoie 
Foshee v. Kay, supra. 
11. In re Mill Creek Borough, 32 
Pa. Super. 465. 


96 [43 C.J]. 


seeks to have his land excluded from the boundaries 
of the proposed municipality;!? the entry of a de- 
cree including the lands in question is, in legal effect, 
an overruling of the exceptions and a refusal of 
the request for exclusion.‘ The order or decree of 
a court incorporating a municipality may be cor- 
rected at a subsequent. term,!® or it may be vacated 
at the same term;!¢ and an order of a board of 
supervisors defining the boundaries of a proposed 
municipality, and providing for an election therein, 
may be rescinded at any time before the election 
is held.17 

[§. 44] (i) Costs. Under a general municipal in- 
corporation act containing no provision authorizing 
a court to impose costs upon anyone, each person 
actively engaged in the litigation or proceeding must 
pay the costs ineurred by him;'* he cannot recover 
them from another person engaged in the litigation’® 
or from the municipality when incorporated.?° 

[§ 45] (j) Record. Aithough municipalities may 
exist by prescription,?? none are created in modern 
times under general law without record evidence of 
the incorporation.22. It is of prime importance that 
the record shall show the facts essential to give 
jurisdiction to the tribunal appointed to conduct the 
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pe. 


[$§ 49-46 


incorporation ;22 and except in a few jurisdictions,”* 
it is essential that the order or decree of incorpora- 
tion,?> or other specified matters,’* shall be prop- 
erly entered or recorded as provided by statute. 
This being satisfactorily shown, every presumption 
is indulged in favor of the regularity of the pro- 
ceeding.2”. The record need not contain matters 
not required by the particular statute;** where an 
entry is required to be made by a judge, it is imma- 
terial whether it is made by him or under his 
direction;2® and a mere delay in recording is not 
fatal.2° So long as the proceedings are still open, 
the court or board, as the case may be, may allow 
a nune¢ pro tune entry showing the action taken and 
compliance with the statutory conditions.** 

[§ 46] (k) Review.*? In some jurisdictions no 
provision is made by statute for any review by 
appeal, writ of error, or otherwise of an order made 
in a proceeding under a general law to incorporate 
a municipality,** and in such case no right of direct 
review exists,?* it being generally,®° although not 
always,** held that the jurisdiction, powers, and acts 
of the board or tribunal conducting the proceeding 
are nonjudicial in nature; and even under statutes 
providing a mode of review** the only matters re- 
der.— Where the journal entry of the 


12. In re Mill Creek Borough, su- [a] 
a. In re Mill Creek Borough, su-|ter is required. 
anae: In re Mill Creek Borough, su- 
mb. Woods v. Henry, 55 Mo. 560.| fore registered, 
See Valdez v. Fish, 4 Alaska 427 


(after the lapse of a considerable 
period of time during which the 
amended order, entered nunc pro 
tunc, has beem acquiesced in and ac- 
corded full effect by all, it will not 
be set aside upon a collateral attack, 
unless its invalidity is clearly estab- 
lished). 

Reason for rule is that the 
incorporation passed by the 
court is more in the nature of a legis- 
lative or administrative than a ju- 


aes act. Woods v. Henry, 55 Mo. 
560. 
16. In re Herndon Borough, 19 Pa. 


Super. 127. 

17. Vernon v. San _ Bernardino 
County; 142 Cali 513; 76: P 253. 

18. Inre Wayne, 12 Pa. Super. 372. 
In re Wayne, supra. 


20. In re Wayne, supra. 

21. See infra § 60. 

22: Peo. v.: Linden, 107 Cal. 94, 
40 P 115. 

23. Kansas Town, etc., Co. v. Ken- 


sington, 6 Kan. A. 247, 51 P 804; In 
re Versailles Borough, 159 Pa. 43, 28 
A 230; In re Pyne Borough, 6 Lack 
LegN (Pa.) 124; Woodbury v. Brown, 
101 Tenn. 707, 50 SW 743; Ruohs v. 
Athens, 91° Tenn. 20, 18 SW 400, 30 
AmSR 858. 

{a] Proceedings for incorporation 
of a borough have been held fatally 
defective for failure of the record to 
show that: (1) The petition was 
signed, as required by the statute, 
within thiee months immediately 
preceding its presentation. In re 
Versailles Borough, 159 Pa. 43, 28 
A 230; In re Jeannette Borough, 129 
Pa. 567, 18 A 557; In re Osborne, 101 
Pa. 284. (2) There was a town or 
village to be incorporated into a bor- 
ough and that a majority of the free- 
holders therein petitioned therefor. 
In re Little Meadows, 28 Pa. 256. 

24. Stats; v. Montgomery, (Tex. 
Civ. A.) 140 SW 385; State v. Broach, 
(Tex. Civ. A.) 35 (SW 86; State v; 
Peterson, (Tex. Civ. A.) 29 SW 415. 

25. Peo. v. Linden, 107 Cal. 94, 40 
P 115; Peo. v. Sausalito, 106 Cal. 500, 
39 P 937; In re Wintergreen Alley, 
if (Pai, Cor 6; State yyyihrost; W038 
Tenn. 685, 54 SW 986. 

26. See cases infra this note. 


and registration of a municipal char- 
State v. Frost, 103 
Tenn. 685, 54 SW 986 (under Shan- 
non Code § 1897, providing that a mu- 
nicipal charter shall be certified be- 
it will not be pre- 
sumed that it was registered, where 
the record of proceedings setting out 


. the charter does not show the certifi- 


cation, although it states that the 
charter was registered); Angel v. 
Spring’, City, (Chi) A.)z- 5384 SWielon, 
(2) An attempted organization of.a 
municipal corporation is void under 
Acts (1877) :c 121 § 8, where there 
has been a failure to comply with 
the requirement that the certificate 
of the sheriff holding the election be 
indorsed on the application for the 
charter and that both the application 
and ,the certificate be registered. 
Woodbury) v. Brown, 101 Tenn. 707, 
50 SW 743; Ruohs v. Athens, 91 Tenn. 
20, 18 SW 400, 30 AmSR 858. 


fet Kittell v. Richards, 5 Pa. Co. 
28. Peo. v. Sausalito, 106 Cal. 500, 


ad 937; Libby v. Paul, 17 OhNPNS 

[a] Reguests for findings of fact 
and answers of the court thereto are 
not part of the record proper. Jn re 


nae Creek Borough, 382 Pa. Super. 
as 
29. Ex p. Drake, 55 Tex. Cr. 233, 


116 SW 49. 
30. State v. Ellis, 211 Ala. 489, 100 
S 866 


31. Fleener v. Johnson, 38 Ind. A. 
334, 77 NE 366; State v. Bay City, 
65 Or. 124, 131 P 1038. 

_{a] Without notice.—An applica- 
tion by petitioners for the incorpora- 
tion of a town to amend the records 
of the board of county commission- 
ers nune pro tune may be granted ex 
parte and without notice to object- 
ors. Fleener v. Johnson, 38 Ind. A. 
334, 77 NE 366. 

{b] At any time before final de- 
eree (1) the fact that the petition 
was signed, as required by the stat- 
ute, within three months immedi- 
ately preceding its presentation, can 
be shown and made a matter of rec- 
ord. In re Summit Borough, 114 Pa. 
3862 7 A 219. (2) An uncontradicted 
affidavit as to the time of the signing 
of a petition for incorporation of a 
borough, filed nune pro tune after the 
presentation of the petition, but be- 
fore entry of the decree, is sufficient. 
Re La Plume, 8 Pa. Cas. 51, 4 A 4565. 

{c] Error in journal entry of or- 


county court granting a petition for 
the incorporation of a municipality 
did not correctly contain the order 
made in that it did not correctly de- 
scribe the territory of the corpora- 
tion, the error may be corrected by 
an order nune pro tune which will 
validate the description. State v. 
Bay City, 65 Or. 124, 131 P 1038. 

32. Matters open to attack in quo 
warranto proceedings see Quo War- 
ranto [382 Cye 1424, 1462]. 

33: Mangham v. Mallory, 128 Ga. 
430, 57 SE 688; State v. Ehret, 135 
La. 648, 65 S 871. 

34. Velasquez v. Zimmerman, 30 
Colo. 355, 70 P 419; Eldred vy. John- 
son, 18 Colo. A. 384, 71.P 891; Bring 
v. Hollis; 22:08. Cir. Ct. oNetS oot 
In re Union Mines, 39 W. Va. 179, 
19 SE 398. P 

Injunction see infra § 48. 

Quo warranto see infra § 52. 

35. Velasquez v. Zimmerman, 30 
Colo. 355, 70 419; Eldred v. John- 
son, 18 Colo. A. 384, 71 P 891; State 
Vii Hhret;2135> thay 643) ) 6531S 2STLe 
Bring v. Hollis, 21 Oh. Cir. Ct. N.S. 
52; In re Union Mines, 39 W. Va. 179, 
19 SH 398. 

36. Olsburg Vv. Pottawatomie 
County, 113 Kan. 501, 215 P 451 (part, 
but not all, of the questions involved 
in the proceeding are judicial in 
character); In re Uniondale, 285 Mo. 
143, 225 SW 985. 

[a] In Missouri an order of the 
county court incorporating a city is 
held to be a judgment within the 
meaning of a statute allowing: ap- 
peals from the judgments and orders 
of that court. In re Uniondale, 285 
Mo. 143, 225 SW 985 [rev (A.) 203 
Sw 508]. Contra Hall v. De Ar- 
mond, 46 Mo. A. 596. 

37. Ilo'v. Ramey, 18 Ida. 642, 112 
P 126; Gardner v. Blaine County, 15 
Ida. 698, 99 P 826; Harris v. Millege, 
151 Ind. 70, 51 NE 102; Indiana Impr. 
Co. v. Wagner, 138 Ind. 658, 38 NE 
49; Matter of Cedarhurst, 121 App. 
Div. 576, 106 NYS 275; In re Osborne, 
101 Pa. 284. 

[a] One appeal.—Some statutes 
provide for only one appeal and do 
not authorize a further appeal to a 
still higher court. Matter of Cedar- 
ee 125 App. Div. 576, 106 .NYS 

[b] In Pennsylvania (1) prior to 
the act of 1889, the supreme court 
had power by certiorari to review 
the proceedings of courts of quarter 
sessions incorporating boroughs, In 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 46-48]. 


viewable are such as come within the scope of the 
An appeal can be taken only 
within the time prescribed,®® and by the persons 
The issues involved are to be 
heard and disposed of on appeal according to the 
statutes and practice obtaining in the particular 
On a writ of error, the decision of 
the trial tribunal on questions of fact will be given 
especial weight*? and the judgment will be affirmed 
where, from the whole case, it appears to be cor- 


mode provided.*§ 


entitled,*® by statute. 


jurisdiction.*! 


rect.* 
[§ 47] (1) Election of Officers. 


re Quakertown, 3 Grant 203. (2) But 
an appeal would not lie from the de- 
eree of incorporation. In re Osborne, 
101 Pa. 284; In re Sewickley, 36 Pa. 
80. (3) Under the act of May 9, 1899 
(P. L. p 174), however, an appeal 
will lie from a decree incorporating 
a borough. In re Taylor Borough, 
TOO Ce ose s tiO mao. een: poss. in re 
Swissvale Borough, 9 Pa. Super. 
212. (4) This act was not impliedly 
repealed by the act of June 26, 1895 
(P. L. p 389). In re Swissvale Bor- 
ough, supra. (5) However, the ap- 
peal provided by statute is in the na- 
ture of, and has the same effect as, 
a certiorari. In re Sinking Spring 


Borough, 52 Pa. Super. 481; In re 
eam Borough, 46 Pa. Super. 
itey 

38. See cases infra this note. 


[a] An appeal (1) must be limited 
to the judicial questions involved. 
Olsburg v. Pottawatomie County, 113 
Kan, 501, 215 P 451. (2) Under Rev. 
St. § 8069, as amended by L. (1895) 
e 212, providing that appeals shall 
lie only from final orders in special 
proceedings, an order of reference of 
the issues in a proceeding for the in- 
corporation of a village is simply an 
interlocutory order and is not appeal- 
able. In re Schumaker, 90 Wis. 488, 
63 NW 1050. 

[b] Certiorari—(1) In Pennsyl- 
vania the statute relating to the in- 
corporation of boroughs vests the 
‘court of quarter sessions with dis- 
cretionary power to determine all 
questions of fact and expediency. 
See supra § 42. (2) Its determination 
of these questions is not reviewable 
on certiorari, or appeal in the narure 
of. certiorari, in the absence of an 
abuse of discretion. In re Narberth 
Borough, 171 Pa. 211, 33 A 72 [aff 
11 Montg. Co. 22]; In re Taylor Bor- 
ough, 160 Pa. 475, 28-A 934; In re 
Camp Hill Borough, 142 Pa. 511, 21 
A 978; In-re-.Osborne, 101 Pa. 284; 
In re Sewickley, 36 Pa. 80; In re 
Quakertown Borough, 3 Grant (Pa.) 
203; In re South Connellsville Bor- 
ough, 47 Pa. Super. 350; In re Leets- 
dale Borough, 25 Pa. Super. 623; In 
re Edgeworth Borough, 25 Pa. Super. 
554 [aff 120 Pa. 348, 18 A 646]; In 
re Alliance Borough, 19 Pa. Super. 
178; In re Herndon Borough, 19 Pa. 
Super. 127; In re Old Forge, 12 Pa. 
Super. 359 [aff 7 Del. Co. 462]; In 
re Moosic, 12 Pa. Super. 353; In re 
Rouseville Borough, 12 Pa. Super. 
126; Hummelstown vy. Brunner, 2 
Dauph. Co. (Pa.) 376. (3) The. re- 
viewing court is limited to a con- 
sideration of the record without the 
evidence. Darby v. Sharon Hill, 112 
Pane OO Les eaAe leon inelre .~Sinking 
Spring Borough, 52 Pa. Super. 481; 
In re Wernersville Borough, 38 Pa. 
Super. 462. (4) It cannot review, re- 
verse, or set aside the decree unless 
illegality in the proceedings is mani- 
fest on the record, or an abuse of 
discretion by the court is distinctly 
charged and clearly established. In 
re Narberth Borough, 171 Pa. 211, 33 
A 72; In re South Connellsville Bor- 
ough, 47 Pa. Super. 350; In re Mill- 
bourne Borough, 46 Pa. Super. 19, 25; 
In re Old Forge, 12 Pa. Super. 359 
[aff 7 Del. Co. 462]; In re Swoyer- 
ville Borough, 12 Pa. Super. 118. 


[43 C. J.—7] 


MUNICIPAL CORPORATIONS 


The general laws 
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in relation to the incorporation of municipalities . 
usually contain express provision for the calling and 
holding of the first meeting or election of a newly 
created municipality.** 
steps for incorporation have been taken,*® the elec- 
tion of officers, as provided by such general laws, 
is necessary*® and sufficient‘? to bring the corpo- 
ration into existence. 

[§ 48] (m) Prohibition and Injunction. 
been held that a writ of prohibition will not issue 


Where all the preceding 


It has 


to stay a special proceeding for the incorporation of 


See Upper Yoder Tp.’s App., 74 Pa. 
Super. 291 (where the only assign- 
ment of error is that the court erred 
in entering the decree, unless it ap- 
pears upon the face of the record 
that there is some jurisdictional de- 
fect, the judgment must be affirmed). 
(5) In Missouri a finding in proceed- 
ings for the incorporation of a city 
that the petition was signed not only 
by a majority of the taxpaying in- 
habitants but also by a majority of 
all the inhabitants is not reviewable 
on certiorari. State v. Wiethaupt, 
150 Mo. A. 54, 129 SW 768. 

[c] In New Jersey (1) certiorari 
will lie to review an order of the 
court of common pleas directing a 
special election for the incorporation 
of a borough before the election and 
the filing of the certificates of the 
officers of election in the county 
clerk’s office. Long Branch v. Sloane, 
49 UNG Joule 356.48 PALO. (UC2 eBut 
after the certificate of the officers cf 
election has been so filed, a corpora- 
tion exists which cannot be defeated 
by certiorari, but must be dissolved, 
if at all, by quo warranto. Atty.-Gen. 
v. Belleville, 81 N. J. L. 200, 80 A 
116; Campbell v. Wainright, 50 N. J. 
Le. 565,,.4 42 Av 603: 

[d] fhe writ of review (1) lies 
to correct errors of the board of 
county supervisors in proceedings for 
municipal incorporation in excess of 
jurisdiction. Borchard vy. Ventura 
County,1144 Cal.) 20. 7 7A BA 08385C2) 
However, where the board has juris- 
diction, the writ cannot be used to 
correct mere errors and irregulari- 


ties. Borchard v. Ventura County, 
supra; Cole v. Orange County, 27 
Cal. A. 528, 150 P 784. See McCon- 


nell v. Los Angeles County, 7 Cal. 
A. 385, 94 P 391 (the board had juris- 
diction and its order was warranted). 
(3) Neither can it be used to review 
a purely legislative, executive, or 
ministerial act. Borchard v. Ven- 
tura County, supra (the action of the 
board in determining boundaries is 
legislative, and, in canvassing the 
returns and announcing the result, is 
ministerial, within the meaning of 
the. rule). 

39. In re Morton Borough, 15 Pa. 
Super. 466 [aff 8 Del. Co. 471]. 

40. See statutory provisions; 
cases infra this note. 

[a] Number of persons.—(1) Some 
statutes require the appeal to be 
taken by not less than three persons. 
In re Wilkinsburg Borough, 131 Pa. 
365, 20 A 381; In re Hast Lansdowne 
Borough, 49 Pa. Super. 557; In: re 
Swissvale Borough, 9 Pa. Super. 212. 
(2) However, an appeal may be taken 
by. the township solicitor, if he was 
authorized to do so by the township 
commissioners, and the record may 
be amended after the appeal has been 
taken by adding the names of the 
four commissioners. In re East 
Lansdowne Borough, supra. 

[b] Taxpayer.—(1) Some statutes 
provide that an appeal may be taken 
by any taxpayer of the county who 
deems the order or proceeding illegal 
or prejudicial to the public interest. 
Ilo v. Ramey, 18 Ida. 642,112 P 126. 


and 


(2) Under such a statute persons: 


who are not residents of the terri- 
tory included within the limits of a 


397, 112 SE 772. 


a municipal corporation on the ground that the stat- 


village incorporated by the board, 
but are residents of a rival town 
near by in the same county, and tax- 
payers in the county, and who declare 
that they deemed the act of the 
board incorporating the village preju- 
dicial to the public interest, may ap- 
peal from the decision. Ilo v. Ra- 
mey, supra. 

[c] Persons filing remonstrance.— 
(1) In a jurisdiction where the filing 
of a remonstrance is not authorized 
by statute (see supra § 36), (2) per- 
sons who have filed a remonstrance 
have no right of appeal (In re Union- 
dale, 285 Mo. 143, 225 SW 985). 

[ad] Estopnel.—Where persons op- 
posing incorporation of a city took 
no part in the proceedings before the 
county commissioners, but afterward 
took part in a city election and paid 
city taxes levied on their property, 
this did not estop them from further 
contesting the incorporation by 
prosecuting an appeal. In re Ols- 
burg, 118 Kan. 440, 235 PB 845. } 


41. See cases infra tHis note. 
[a] Thus, under Rev. St. (1894) 
§ 4813 et sea and Rev. St. (1881) 


§ 3293 et seq, providing for the in- 
eorporation of towns and directing 
that the returns of the election 
shall be made to the county com-.- 
missioners, and that, if satisfied of 


the legality of the election, they 
shall declare the town incorporated, 
where persons appear before the 


commissioners and move to dismiss 
the proceeding, it is an appearance, 
and sufficient to raise an issue as to 
the. validity of the election, and on 
appeal. by objectors to the circuit 
court, after a denial of their motion, 
such issue, or the sufficiency of the 
objections, should be decided on the 
merits, and not On motion to aismiss 
the appeal. Harris v. Millege, 151 
Ind. 70, 51 NE 102. 

[b] A trial de novo on appeal is 
had in some jurisdictions. Indiana 
Impr. Co. v. Wagner, 138 Ind. 658, 38 
NE 49 

{c] Amendment of issues.—In In- 
diana issues raised before a court of 
county commissioners in proceedings 
to incorporate a city may be amended 
on appeal to the circuit court. Har- 
yi v. Millege, 151 Ind. 70,. 51 NE 

42. 132 Va. 


Bennett vy. Garrett, 


43. Bennett v. Garrett, supra. 


44. See statutory provisions; and 
eae v. Morrow, 181 fll. 315, 54 NE 
[al Delegation of power to fix 


place of meeting.—The county com- 
missioner to whom application is 
made for the organization of-a mu- 
nicipal corporation (a plantation, un- 
der L. [1870] c 121) cannot delegate 
the power to fix the place of meeting 
for that purpose to the person to 
whom his warrant is addressed. 
State v. Shaw, 64 Me. 263. 

[b] Notice of the meeting or 
election must be given as prescribed 


by the statute. State v. Shaw, 64 
Me. 268. 
45. See supra §§ 33-43. 


46. State v. Arnold, 38 Ind. 41. 

47. Sell v. Turner, 1388 Ga. 106, 74 
SE 783 (municipality became de jure 
corporation), 
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ute authorizing the incorporation of such munici- 
pality is unconstitutional,*® but this holding is 
inconsistent with the general rule as to the use of 
the writ in restraining proceedings instituted under 
unconstitutional acts or ordinances.*® In a few ju- 
risdictions the statutes expressly provide for an 
injunction against a proceeding to incorporate a 
municipality,°° and prescribe the procedure®! and 
the grounds®? therefor. In other jurisdictions in- 
junctions have been denied in certain cases on the 
ground of the inadequacy of the grounds therefor,°* 
or,_in suits for injunctions, the courts have refused 
to hear proof on a certain question of fact, the de- 
termination of which, after hearing proof, is com- 
mitted by the statutes to the judge conducting the 
incorporation proceeding. . 

[§ 49] 4. Defective Corporations—a. In General. 
The failure to comply substantially with the essen- 
tial requirements of the law of incorporation makes 
the body defective,®> but not necessarily invalid and 
void.®* Failure to comply with provisions of the 
statute which are merely directory will not render 
the corporation invalid;°* and substantial compli- 
ance with the law is generally held sufficient.°* The 
fact that the legislature has created a municipality 
without bestowing upon it all the powers. necessary 


48. In re Schumaker, 90 Wis. 488, } Private corporations see Corporations 
63 NW 1050. §§ 219-233. 

49. See Prohibition [32 Cye 606]. 6a. U: 
- 50. Lawrence v. Mitchell, 10 OhS& 


CP 265, 8 OhNP 8. 35 Fed. 32. 
Injunction pee ae see Injunc- 
tions 32 C. J. p 


51. Lawrence = Mitchell, 10 OhS& 


MUNICIPAL CORPORATIONS 


S.—South Houston v. Car- 
man, 6 F. (2d) 358; Hill v. Kahoka, 


Ala.—Cooper v. Walley Head, 212 
Ala. 125, 101 S 874 
Cal.—Coe v. Los Angeles, 


oe ee eee 
fe 
pope E 
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for its government will not authorize the court to. 
declare that the municipality has not a legal exist- 
ence.°° Sometimes, however, there is such a depar- 
ture from the law in the incorporation of a munici- 
pality that the incorporation is illegal and void.°° 

[§ 50] b. De Facto Corporations.** Frequently a 
particular municipality is held to be at least a cor- 
poration de facto.°? The consequences of such a 
holding are that the corporate existence of the 
municipality can be challenged only in a direct pro- 
ceeding by the state,®* and, until it is so challenged 
and a decree of ouster or forfeiture is entered, the 
municipality may continue to exercise its powers®* 
and discharge its governmental functions,® its au- 
thority must be respected,®® and its acts,°* e¢on- 


_ tracts,*8 and obligations voluntarily assumed by it®%® 


must be held valid and binding. It is generally held 
necessary and sufficient to constitute a de facto 
municipal corporation that there shall exist a gen- 
eral law or special charter under which the corpora- 
tion might be created, formed, or organized,’® an 
attempt to incorporate or organize thereunder™ 
and a subsequent actual user of the corporate fran- 
chise.’” A few courts hold that any actual organiza- 
tion of a municipality in ostensible possession and 
the exercise of municipal powers is a de facto eor- 
government shall be permitted to con- 
tinue its existence involves a mat- 
ter of state policy, both the Supreme 
Court and this court have declared 
that, until the attorney-general in- 
tervenes, the continued discharge of 


its governmental functions by such 


42 Cal.;a body cannot be arrested.” Devlin 


CP 265, 8 OhNP 8. 
52. Lawrence v. Mitchell, supra. 
53. Stephens v. a ie 
» (N; Y.) 566, 6 Thomps. & C. 

[a] Thus it has been held sae an 
injunction will not be granted to re- 
strain proceedings to incorporate a 
municipalilty because of the mere 
fact that some part of the territory 
does not contain the population re- 
quired by the statute, or because the 
parties applying for the injunction 
will be subjected to burdens of local 
government disproportionate to the 
benefits accruing to them therefrom. 

* Stephens v. Sunpay Fee 4 Hun (N. Y.) 
566, 6 Thomps. & C. 

54, Word v. epee 30 Tex. Civ. A. 
120, 68 SW 192 (deeming conclusive, 
in the absence of fraud, the decision 
of the county judge on the sufficiency 
of the proof that the territory con- 
tains the requisite number of in- 
habitants). 

55. See cases infra note 56. 

56. Woods v. Henry, 55 Mo. 560; 
Omaha v. South Omaha, 31 Nebr. 378, 
47 NW 1113. See Sour Lake v. 
Branch, 6 F. (2d) 255 (voidable, but 
not wholly void ab initio). 

[a] Reluctance of courts to de- 
clare invalidity.—It is to the interest 
of the public that government shall 
be stable, and that existing institu- 
tions shall not be easily destroyed, 
and the courts therefore in obedience 
‘to the maxim, Ut res magis valeat 
quam pereat, are slow to declare a 
municipal corporation utterly null 
and void unless required to do so by 
the positive mandates of the law. 
Gilkey v. How, 105 Wis, 41, 81 NW 
120, 49 LRA 483, 

con Coles County yv. Allison, 23 Tl. 
437. 

Provisions held directory see supra 
§§ 33-43. 

58. See supra § 33. 

59. State v. Stuht, 52 Nebr. 209, 
71 NW 941; Glen Ridge v. Stout, 58 
N. J. L. 598, 33 A 858. 

60. Enterprise v. State, 

128,10 S 740. 

61. De facto: 

Municipal officers see infra XII, A. 


29 Fla. 


s3 Hun, 


A. 479, 183 P- $22. 

Ga.—Constitution vy. Chestnut Hill 
pe tata Assoc., 1386 Ga. 778, 71 SE 
1037. 

Ida.—Morgan v. Independent School! 
Dist. No. 26-J, 36 Ida. 372, 211 P 529. 


Il].—FPeo. vy. Pederson, 220 Ill. 554, 
77 NE 251. 
Kan.—Mendenhall v. Burton, 42 


Kan. 570, 22 P 558; Back v. Carpenter, 
29 Kan. 349; Kansas Town, etc., Co. 
y. Kensington, 6 Kan, A. 347, 51 P 

Ky.—Ball v. George M. Eady Co., 
193 Ky. 813, 237 SW 670; Vanover v. 
Dunlap, 172 Ky. 679, 189 SW 915. 

Mo.—Salem v. Young, 142 Mo, A. 
160, 125.8W 857. 

Nebr.—Aravahoe v. Albee, 24 Nebr. 
242, 38 NW 737, 8 AmSR 202. 

N. J.—Lang v. Bayonne, 74 N. J. L. 
455, 68 A 90, 122 AmSR 391, 15 
LRANS 93, 12 AnnCas 961. 

N. M.—Albuquerque v. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, 5 
ALR 519. 

Okl.—Guthrie v. Wylie, 6 Okl. 61, 


bore 103- 

Tex.—Cook v. Putnam, §(Civ. <A.) 
283 SW 649; Columbus First Nat. 
Bank v. North Pleasanton, (Civ. A.) 
257 SW 609; Wilson v. Carter, (Civ. 
A.) 161 SW 411; Carthage v. Burton, 
51. Tex. Civ! A.°195, 111 SW. 440; 
Eustis v. Henrietta, (Civ. A.) 37 SW 
632; White v. Quanah, (Civ. A.) 27 
SW 8389. 

W. Va.—Flatwoods Dist. Bd. of Ed- 
ucation v. Berry, 62 W. Va. 438, 59 
SE 169, 125 AmSR 975. 

Wis.—Gilkey v. How, 105 Wis. 41, 
81 NW 120, 49 LRA 483. 


63.. See ‘infra § 52. 
64 Lang v. Bayonne, 74 N. J. L. 
455, 68, A /90, 122 ‘AmSR. 391, 15 


LRANS 938, 12 AnnCas 961 [aff 73 
N. J. L. 109, 62 A 270]; Flatwoods 
Dist. Bd. of Education v. Berry, 62 
us Va. 438, 59 SE 169, 125° AmSR 

oO. 

65. Devlin v. Wilson, 88 N. J. L. 
180, 96 A 42.. 

[a] Reason for rule.—‘Because 
the determination of the question 
whether or not a de facto municipal 


‘i Nile se 88 N. J. L. 180, 182, 96 
66. Miller v. Perris Irr. Dist., 85 
Fed. 693; Lang v. Bayonne, 74 N. J. 
L. 455,. 68 A ‘y0, 122 AmSR 392, 5 
LRANS 98, 12 AnnCas 961 [aft 73 
N. J. L. 109, 62 A 270]; Atty.-Gen. 
v. Dover, 62 N. J. L. 138, 41 A 98. 
67. Speer v. Kearney County, 88 
Fed. 749, 32 CCA 101; Back v. Car- 
penter, 29 Kan. 349; Omaha v. South 
Omaha, 31 Nebr. 378, 47 NW 1113; 
Albuquerque v. Water Supply Co., 24 
N.'M. 368, 174 P 217, 5 ALR 519. 
[a] Incorporation subsequently ad- 
judged void.—The rule that the acts 
of a de facto municipal corporation 
are not invalid applies, although the 
incorporation of the municipality is 
subsequently adjudged void ab initio. 
White v. Quanah, (Tex. Civ. A.) 27 
SW 839. 
68. Speer v. Kearney County, 88 
Fed. 749, 32 CCA 101; Hill v. Kahoka, 


385 Fed. 32; Albuquerque Vv. Water 
Supply Co., "24 NVM. 368, 174 P 217%, 
5 ALR 519; Cook v. Putnam, (Tex. 


Civ. A.) 283 SW 649; White v. Qua- 
nah, (Tex. Civ. A.) 27 SW 839. 

69. Columbus First Nat. Bank v. 
North Pleasanton, (Tex. Civ. A.) 257 
SW 609. 

70. Coe v. Los Angeles, -42 Cal. 
A. 479, 1838 P 822; Morgan v. Inde- 
pendent School Dist. No. 26-J, 36 Ida. 
372, 211 P 529; Mendenhall v. Bar- 
ton, 42 Kan. 570, 22 P 558; Guthrie v. 
Wylie, 6 Okl. 61, Sbab? 103 

71. Ala.—Cooper Vv. Valley Head, 
212 Ala. 126;,101 S 874, 875 [quot 
Cyc]. 

Cal.—Coe v. Los Angeles, 42 Cal. 
A. 479, 183 P 322. 

Ida. -—Morgan v. Independent School 
Dist. No. 26-J, 36 Ida. 372,. 211 'P 


529. 
et eee, v. Wylie, 6 Okl. 61, 
Wis.—Gilkey v. How, 105 Wis. 41, 
81 NW 120, 49 LRA 483. 
72. Coe v. Los Angeles, 42 Cal. A. 
479,183 P 822; renee v. Independ- 
ent School Dist. No. 26- J, 36 Ida. 


372, 211 P 529; Guthrie v. Wylie, 6 
OKI. 61662 P 103. 


Ei CE RE 
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poration,** but other courts hold that a mere exercise 
of jurisdiction does not create a de facto municipal 
corporation ;"* and where the case falls within a stat- 
ute providing that a failure to comply with certain 
provisions thereof shall render the attempt to organ- 
ize and the charter invalid and of no force whatever, 
a de facto status eannot be acquired by issuing 
a corporation.” 
Some,’® but not other,”? courts hold that a municipal 
corporation de facto may exist under an unconsti- 


bonds or otherwise acting as 


tutional statute or charter. 
[§ 51] ¢. Curative Acts. 


73. Salem v. Young, 142 Mo. A. 
160, 125 SW 857. 
74 ‘Foster v. Hare, 26 Tex. Civ. 


A; 177, 62 SW 64h 

75. Ruohs y. Athens, 91 Tenn. 20, 
18 SW 400, 30 AmSR 858. 

76. ‘ S.—Speer Vv. Kearney 
County, 88 Fed. 749, 32 CCA 101. 

Kan.—Back v. Carpenter, 29 Kan. 
349. Compare Oswego Tp. v. Ander- 
Son, 44 Kan. 214, 24 P 486 (declining 
to hold that the municipality in 
question became a corporation de 
facto, as such a holding would work 
a legal injustice, and the inhabitants 
affected did not recognize and ac- 
quiesce in the de facto existence of 
the municipality but did many things 
inconsistent with the organization 
and maintenance of a separate mu- 
nicipality). 

Ky.—Ball v. George M. Eady Co., 
193 Ky. 813, 237 SW 670. 

N. J.—Lang v. Bayonne, 74 N. J. 
L. 455, 68 A 90, 122 AmSR 391, 15 
LRANS 93, 12 AnnCas 961 [aff 73 
N. J. L. 109, 62 A 270]; Atty.-Gen. 
v. Dover, 62 N. J. L. 138, 41 A 98; 
Coast Co. v. Spring Lake, 56 N. J. Ea. 
605; 36 A211, 

N. M.—Albuquerque y. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, 5 
ALR 519 (reviewing authorities). 

77. Colton v. Rossi, 9 Cal. 595. See 
Cooper v. Valley Head, 212 Ala. 125, 
101 S 874, 875 [quot Cyc]; Gilkey v. 
How, 105 Wis. 41, 81 NW 120, 49 
LRA 483 (both cases mentioning a 
valid statute authorizing incorpora- 
tion as one of the essentials of the 
existence of a de facto corporation). 

78. Peo. v. Vroman, 101 Misc. 233, 
166 NYS 923 [aff 180 App. Div. 914, 
168 NYS 1124]. 

General or special laws see Stat- 
utes [386 Cye 1016]. 

79. Ark.—State v. Leatherman, 38 
Ark. 81. 

Fla.—Schultz v. State, 80 Fla. 564, 
86 S 428. 

Tll.—Peo. v. Farnham, 35 Ill. 562; 
pale v. Peo., 16 Ill: 257, 63 AmD 


Ind.—Stembel vy. Bell, 161 Ind. 323, 
68 NE 589. 

Minn.—State v. Spande, 37 Minn. 
322, 34 NW 764. 

Mont.—McGillic v. Corby, 37 Mont. 
249, 95 P 1063, 17 LRANS 1263. 


Tenn.—Muse vy. Lexington, 110 
Tenn. 655,76 SW 481. 
Tex.—Mathews v. State, 82 Tex. 


577, 18 SW 711; State v. Polytechnic, 
(Civ. A.) 194 SW 1136; MeMickle v. 
ee 25 Tex. Civ: A. 222, 61 SW 

Wash.—State v. Centralia, 8 Wash. 
659, 36 P 484; Pullman v. Hungate, 
8 Wash. 519, 36 P nee In re Camp- 
bell, 1 Wash. 287, 24 P 624. 

Wis.—Winneconne v. Winneconne, 
111 Wis. 13, 86 NW 590; State v. Mc- 
Govern, 100 Wis. 666, 76 NW 593. 

B0. Schultz v. State, 80 Fla. 564, 
86 S 428. 


Subject to constitutional 
limitations,’* the legislature may pass an act curing 
defects in the incorporation or organization of a 
municipality,’® even after an adjudication by a court 
that the corporation has no legal existence.®° 
order that a particular municipality may benefit by 
a curative act, it is of course essential that the act 
in question shall be curative in nature®? and the 


MUNICIPAL CORPORATIONS 


statute.*% 


a. In General. 


[43 5.) 99: 


municipality shall be within its purview.®? A cura- 
tive act cannot be accepted on behalf of the city by 
alleged officials elected under an unconstitutional 


[§ 52] 5. Attacking Validity of Corporation*+— 
Subject to certain limitations,®® the 
state may question the legality of the incorporation 
and existence of a municipality by a proceeding in 
quo warranto,*® and where the attempted incorpora- 
tion is an absolute nullity, it is subject to collateral 


attack.§* On the other hand, where the municipality 


In 


81. McGillic v. Corby, 37 Mont. 
249, 95 P 1063, 17 LRANS 1263. 

82. Enterprise v. State, 29 Fla 
128, 10 S 740; Wilson v. Carter, (Tex. 
Civ. A.) 161 SW 411; Pence v. Cobb, 
(Tex. Civ. A.) 155 SW 608; Judd v. 
State, 25 Tex. Civ. A. 418, 62 SW 5643. 

83. Peo. v. Vroman, 101 Misc. 233, 
166 NYS 923 [aff 180 App. Div. 914, 
168 NYS 1124]. 

84. Appeal, writ of error, or cer- 
tiorari to review incorporation pro- 
ceedings see supra § 46. 

85. Laches or estoppel see Quo 
Warranto [32 Cyc 1431]. 

Matters open to inquiry see Quo 
Warranto [382 Cyc 1424, 1462). 

86. See Quo Warranto [32 Cye 
1424]. 

87.. Colton v. Rossi, 9 Cal. 595; 
State v. Bellflower, 129 Mo. A. 138, 
108 SW 117; Commonwealth Real 
Est. Co. v. South Omaha, 78 Nebr. 
368, 110 NW 1007; State v. Frost, 
103 Tenn. 685, 54 SW 986; State v. 
Waggoner, 88 Tenn. 290, 12 SW 721; 
Angel v. Spring City, (Tenn. Ch. A.) 
53 SW 191. 

[a] Lack of jurisdiction.—(1) 
Where the court or board conducting 
the incorporation proceeding acted 
without, or in excess of, jurisdiction, 
its judgment is void and its validity 
may bé attacked collaterally. State 
v. Bellflower, 129 Mo. A. 138, 108 
SW 117. (2) ‘In such case, the courts 
will, in a proper action, assume juris- 
diction over the subject matter at the 
instance of the aggrieved parties, and 
grant such relief as the circumstances 
may require. Commonwealth Real 
Est. Co. v. South Omaha, 78 Nebr. 
368, 110 NW 1007. 

[b] A juédgment against a pre- 
tended municipal corporation having 
no legal existence as such is a mere 
nullity. Colton v. Rossi, 9 Cal. 595. 

{c] Contradicting recitals in order 
or decree.—One not a party to pro- 
ceedings to incorporate a town is not 
prevented, by a recital in the order 
appointing commissioners to call-an 
election, that the proceedings were 
had before the court, from showing 
that they were had before the judge 
and were therefore void. State v. 
Council, 106 Iowa 731, 77 NW 474. 

88. See supra § 50. 

89. Kan.—Mendenhall v. Burton, 
42 Kan. 570, 22 P 558; Kansas Town, 
etc., Co. v. Kensington, 6 Kan. A, 247, 
51, P 804. 

Minn.—Hammer vy. Narverud, 142 
Minn. 199, 171 NW 770. 

N. M.—Albuquerque v. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, 5 
ALR 519 

Tex.—Columbus First Nat. Bank v. 
North Pleasanton, (Civ. A.) 257 SW 
609, 610; Carthage v. Burton, 51 Tex. 
Civ. A. 195, 111 SW 440. 

W. Va.—Flatwoods Dist. Bd. of 
Education v. Berry, 62 W. Va. 483, 
59 SE 169, 125 AmSR 975. 

Wis.—Gilkey v. Huw, 105 Wis. 41, 


is at least a de facto corporation,®® the validity of 
its organization and corporate existence can be ques- 
tioned only by the state*® in a direct proceeding,®° 
such as quo warranto,®! brought through the instru- 
mentality of the attorney-general®? or such other offi- 
cer or person as is authorized to invoke the rem- 
edy;°* it cannot be questioned in a collateral pro- 
ceeding,®* especially in a suit by or against an 


81 NW 120, 49 LRA 483. 

“Tt is the general rule that no one, 
except the state, can directly or in- 
directly question the existence of a 


municipal corporation.” Columbus 
First Nat. Bank vy. North Pleasanton, 
supra, 

sO. Ark—Searcy v. Yarnell, 47 


Ark. 269, 1 SW 319. 

Cal.—Coe v. Los Angeles, 42 Cal. A. 
479, 183 P 822. 

Ill.—Catlin v. Tilton, 281 Ill. 601, 
117 NE 999. 

Iowa.—Dunn v. Burbank, 190 Iowa 
67, 179 NW 969. 

Kan.—in re Short, 47 Kan, 250, 27 


P 1005. 
Ky.—Vanover v. 172 Ky. 


679, 189 SW 915 

Mo.—State v. Center Creek Min. 
ao 262 Mo. 490, 171 SW 356. 

. J—Morris v. Fagan, 85 N. J. lL. 
617, "90 A 267. 

N. M.—Albuquerque v. Water Sup- 
ply oe 24°N. M. 368, 174 P 217, 5 
ALR 519. 

N. Po eiane v. Cooley, 147 App. 
Div. 145, 182 NYS 289 [app to Ct. of 
App. granted 147 App. Div. 935, 132 
NYS 1143]. 

Tex.—Columbus First Nat. Bank v. 
North Pleasanton, (Civ. A.) 257 SW 
609. 

91. Ark.—Searcy v. Yarnell, 47 
Ark, 269, 1 SW 319; State v. Leather- 
man, 38 “Ark, 81. 

Cal.—Coe v. Los Angeles, 42 Cal. 
A, 479, 183 P 822 

Il.—Peo. v: Freeman, 301 Till. 1562, 
134 NE 121; Catlin -v. Tilton, 281 I. 
601, 117 NE 999. 

Iowa. —Dunn v. Burbank, 190 Iowa 
67, 179 NW 969. 

Kan.—In re Short, 47 Kan. 250, 27 
P 1005; Voss v. Union School Dist. 
No. 11, 18 Kan, 467. 

Mo.—-State v. Center Creek Min. 
Co., 262 Mo. 490, 171 SW 356; St. 
Louis v. Shields, 62 Mo. 247; Pierce 
v. Lutesville, 25 Mo. A.. 317. 

N. Y.—Peo. vy. Carpenter, 24 N. Y. 
86. , 

Tex.—Hx p. Koen, 58 Tex.. Cr. 279, 
125 SW-401; Ex p. Keeling, 54 Tex. 
Cr. 118, 121 SW 605, 1830 AmSR 884. 

92. State v. Shufford, 77 Kan. 263, 
94 P 137; Vanover v. Dunlap, 172 Ky. 
679, 189 SW 915; Morris v. Fagan, 
85..N.' DoD. 617,490. sAv (267; ane ve 
Bayonne, 74 N. J. L. 455, 68 A 90, 122 
AmSR 391, 15 LRANS 98, 12 Ann 
Cas 961; Atty.-Gen. v. Dover, 62_N. J. 
L. 138, 41 A 98; Albuquerque v. Water 
Supply Co., 24 N. M. 368, 174 P 217, 
5 ALR 519. 

93. Plaintiffs, petitioners, or re- 
lators in quo warranto proceedings 
see Quo Warranto [32 Cyc 1440]. 

94. U. S.—Hill v. Kahoka, 35 Fed. 
82; Austrian v. Guy, 21 Fed. 500. 

Ala.—Cooper v. Valley Head, 212 
Ala. 125, 101.S 874. 

Ark.—Searecy v. Yarnell, 47 Ark. 
269, 1 SW 319; State v. Leatherman, 
38 Ark. 81. 
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a tax sale,! to restrain the election 


enjoin the enforcement of an ordinance.* 
question cannot be raised in a prosecution for viola- 
tion of an ordinance‘ or a habeas corpus proceeding 
to procure release from arrest under an ordinance.® 
A de jure corporation is impregnable to assault in 


Fla.—Merrell v. St. Petersburg, 74 
Fla. 194, 76 S 699. 

.Ida.—Morgan y. Independent School 
Dist. No. 26-J, 36 Ida. 372, 211 P 529. 

Ill.— Catlin v. Tilton, 281 Ill. 601, 
117 NE 999; Peo. v. Ellis, 253 Ill. 369, 
97 NE 697, AnnCas1913A 589; Geneva 
v. Cole, 61 Ill. 397; Kettering v. Jack- 
sonville, 50 Ill. 39; Tisdale v. Min- 
onk, 46 Ill. 9; Peo. v..Farnham, 35 
ITl..562; Jameson v. Peo., 16 Ill. 257, 
63 AmD 304. 

TIowa.—Dunn v. Burbank, 190 Iowa 
67, 179 NW 969. 

Kan,—In re Short, 47 Kan. 250, 27 
P:1005; Mendenhall v. Burton, 42 Kan. 
570, 22 P 558; Ritchie v. Mulvane, 39 
Kan. 241, 17 P 830; Back v. Carpen- 
ter, 29 Kan. 349; Stafford County 
School Dist. No. 25 v. State, 29 Kan. 
57; Voss v. Union School Dist. No. 
11, 18 Kan. 467. 

Mich.—Peo. v. Smith, 131 Mich. 70, 
90 NW 666; Bird v. Perkins, 33 Mich. 
28; Stuart v. Kalamazoo Schoo] Dist. 
No. 1, 30 Mich. 69; Peo. v. Maynard, 
15 Mich. 463. 

-Minn.—St. Paul Gaslight Co. v. 
Sandstone, 73 Minn. 225, 75 NW 1050. 

Mo.—State v. Center Creek Min. 
Co., 262 Mo. 490, 171. SW 356; State 
v. Fuller, 96 Mo. 165, 9 SW 583; Fred- 
ericktown y. Fox, 84 Mo. 59; St. Louis 
v.. Shields, 62, Mo.) 247; Pierce -v. 
Lutesville, 25 Mo. A. 317. 

Nebr.—Arapahoe v. Albee, 24 Nebr. 
242, 38 NW 7387, 8 AmMSR 202. 

N. H.—Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489. 

N. M.—Albuquerque v. Water Sup- 
ply Co.,:24 N. M.°368, 174° P 217, 6 
ALR 519. 

-N: C.—Henderson ‘vy. Davis, 106 N. 
Cyri88, 11 SE 573. 

Okl.—Mitchell v. Carter, 31 Okl. 
592, 122 P 691 [foll Adler v. Jenkins, 
337Okl. 11.77 124) P 29}. 

Tenn.—Speck v. State, 7 Baxt. 46; 
Ford v. Farmer, 9 Humphr. 152. 

Tex.—Cook v. Putnam, (Civ. A.) 
283 SW 649; Columbus First Nat. 
Bank v. North Pleasanton, (Civ. A.) 
257 SW 609; Carthage v. Burton, 51 
Tex. Civ. A. 195, 111 SW 440; Ex p. 
Koen, 58 Tex. Cr. 279, 125 SW 401. 

Wis.—Sherry v. Gilmore, 58 Wis. 
324, 17 NW 252; Swain v. Comstock, 
18 Wis. 463. 

.[a] ‘Village.—The validity of the 
incorporation of a village cannot be 
collaterally attacked. Stout v. St. 
Louis, ete, R. Co., 142 Mo. A. 1, 125 
SW 230. 

[b] Town.—The validity and reg- 
ularity of the incorporation of a town 
are not open to attack in a collateral 
proceeding. Dunn v. Burbank, 190 
Iowa 67. 179 NW 969. 

[c] The validity of a city char- 
ter cannot be determined in a col- 
lateral procéeding. Story, ete., Piano 
Co. v. Ottawa Cir. Judge, 212 Mich. 
1; 179 NW 254. 

95. U. S.—Shapleigh v. San An- 
gelo, 167° U. S. 646, 17 SCt ‘957, 42 
L. ed. 310; Miller v. Perris Irr. Dist., 
85 Fed. 693; Hill v. Kahoka, 35 Fed. 
32; ‘Austrian v. Guy, 21 Fed. 500; 
Judson v. Plattsburg, 14 F. Cas. No. 
To On SMO LSies 

Ariz.—Bartlett v. MacDonald, 17 
Ariz... 194, 149 P 752, 753 [quot Cyc]. 

“Colo.—Velasquez v. Zimmerman, 30 
Colo. 355, 70 P 419; Cowell v. Colo- 
rado Springs ©o., 3 Colo. 82. 


sa suit to collect taxes or assess- 

assessment of taxes,®” to enjoin 
\YAGMection of a tax or assessment,%® 
to recover property, or its value, seized or sold for 
taxes,®® to remove a cloud on the title resulting from 
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of officers,” or to 
Also the 


for testing the 


Fla.—Enterprise v. State, 29 Fla. 
128, 10 S 740. 

Ga.—Constitution v. Chestnut Hill 
Cemetery Assoc., 136 Ga. 778, 71 SE 
101378 

Ill.—Peo. vy. Pederson, 220 Ill. 554, 
77 NE 251; Louisville, etc., R. Co. v. 
Shires, 108 Ill. 617; Tisdale v. Mi- 
nonk, 46 Ill. 9; Hamilton v. Carthage, 
g4° TL22* Cleveland, ete. IR..-Co._ vy. 
Dunn, 61 I) Ay227. 

Ind.—Mullikin v. Bloomington, 72 
Ind. 161. 

Iowa.—Decorah y. Gillis, 10 Iowa 
234. 

Kan.—Horner v. Atchison, 93 Kan. 
557, 144 P 1010; Levitt v. Wilson, 72 
Kan. 160, 88 P 397; Mendenhall v. 
Burton, 42 Kan. 570, 22 P 558; Back 
v. Carpenter, 29 Kan. 349; Kirkpat- 
rick v,: State, 5 Kan. 673; Kansas 
Town, etc., Co. v. Kensington, @ Kan. 
A. 247, 51 P 804. 

La.—Chicago, ete., R. Co. v. Kent- 
wood, 49 La. Ann. 931, 22 S 192. 

Mich.—Coe v. Gregory, 53 Mich. 19, 
18 NW 541; Bird v. Perkins, 33 Mich. 
28; Peo. v. Maynard, 15 Mich, 463. 


Minn.—Hammer v. Narverud, 142 
Minn. 199, 171 NW 770. 
Mo.—State v. Fuller, 96 Mo. 165, 


9 SW 583; Fredericktown v. Fox, 84 
Mo. 59; St. Louis v. Shields, 62. Mo. 
247; Kayser v. Bremen, 16 Mo. 88; 
State v. Huff, 105 Mo. A. 354, 79 SW 
1010; Newton County School Dist. No. 
4 v. Smith, 90 Mo. A. 215; Clarence v. 
Patrick, 54 Mo. A. 462; Billings v. 
Dunnaway, 54 Mo. A. 1. 

Nebr.—State v. Several Parcels of 
Land, 80 Nebr. 11, 113 NW 810, 78 
Nebr. 703, 111 NW 601; Osborn v. 
Oakland, 49 Nebr. 340, 68 NW 506; 
State v. Whitney, 41 Nebr. 613, 59 
NW 884; McClay y. Lincoln, 32 Nebr. 
412, 49 NW 282; Omaha v. ‘South 
Omaha, 31 Nebr. 378, 47 NW 1113. 

N. J.—Rellstab v. Belmar, 58 N. J. 
L. 489, 84 A 885. 

N. Y.—Prankard v. Cooley, 147 App. 
Div. 145, 182 NYS 289; Gardner v. 
Christian, 70 Hun 547, 24 NYS 3389 
[aff 140 N. Y. 122, 35 NE 489]. 

N. C.—Henderson vy. Davis, 106 N. 
C. 88, 11 SE 573. 

N. D:—Ward v. Gradin, 15.N. D. 
649, 109 NW 57. 

' Pa.—-Corey v, Edgewocd, 31 Pittsb 
LegJNS 299. 

Tex.—Brennan vy. Weatherford, 53 
Tex. 330, 837 AmR 758; Cook v. Put- 
nam, (Civ. A.) 2838 SW 649; Eustis v. 
Henrietta, (Civ. A.) 37 SW 632; Mc- 
Crary v. Comanche, (Civ. A.) 34 SW 
679; Higgins v. Bordages, (Civ. <A.) 
28 SW 350; Troutman v. McClesky, 
vomex Civ. A.) 561, N27 SWwl78: 

Vt.—Wright v. Phelps, 89 Vt. 107, 
94 A 294. 

W. Va.—Flatwoods Dist. Bd. of 
Education v. Berry, 62 W. Va. 433, 
59 SE 169, 125 AmSR 975. 

Wis.—Gilkey v. How, 105. Wis. 41, 
81 NW 120, 49 LRA 488. 

96. Peo. v. Freeman, 301 Ill. 562, 
134 NE 121; Catlin v. Tilton, 281 TI11. 
601, 117 NE 999; Peo. v. Bowman, 247 
Til, 276, 93 NE 244; Peo. vy. Pederson, 
220 Tll. 554, 77 NE 251; McCrary v. 
Comanche, (Tex. Civ. A.) 84 SW 679. 

97. Rellstab v. Belmar, 58 N. J. 
L. 489, 34 A 885. 

$s. Fla.—Bateman vy. Florida Com- 
mercial Co., 26 Fla. 423, 8 S 51. 

Ill.—Nunda v. Crystal Lake, 79 Ill. 


the courts from any source.® 
do not, of course, preclude the consideration by the 
court of an objection or defense which does not 
involve the question of corporate existence’ and 
which could be made regardless of whether or not 
the municipality is a duly constituted corporation.® 

[§ 53] b. Time To Sue, Laches, and Estoppel. 
A few statutes prescribe a short period of limitation 


£95 52-5 


The foregoing rules 


validity of the incorporation of a’ 


village.? An individual or private corporation may 
be precluded by laches,!° or estopped by conduct, 


311, 

Kan.—Pfeifer v. Klug, 114 Kan ! 
384, 219 P 498. 

La.—Soniat v. White, 155 La. 290, 
99 S 223; Morgan’s Louisiana, etc., R., 
ete., Co. v. White, 136 La. 1074, 68 
S730. 

Nebr.—McClay v. Lincoln, 32 Nebr. 
412, 49 NW 282; South Platte Land 
Co. v. Buffalo County, 15 Nebr. 605, 
19 NW 711. 

Tex.—Troutman v. McClesky, 7 
Tex, Civ. “As 561, 27°SW Li3; 

Vt.—Wright v. Phelps, 89 Vt. 107, 
94 A 294, 

[a] Constitutionality of statute.— 
In a suit to enjoin the collection of 
a municipal tax, the incorporation of 
the city cannot be collaterally at- 
tacked by attacking the constitution- 
ality of the law under which it was 
erganized. Morgan’s Louisiana, etc., 
R., ete., Co. v. White, 136 La. 1074, 68, 


S 130. 

99. Coe v. Gregory, 53 Mich. 19, 18. 
NW 541; Bird v. Perkins, 33 Mich. 
28; Gardner v. Christian, 70 Hun 547, 
24 NYS 339 [aff 140 N. Y. 122, 35 NE» 
439]; Higgins v. Bordages, (Tex. Civ.) 
A.) 28 SW 350. ; 

1. Austrian v. Guy, 21 Fed. 500. 

2. Hammer v. Narverud, 142 Minn. : 
199, 171 NW 770. ‘ 

3.. Constitution v.. Chestnut Hill 
Be Assoc., 136 Ga. 778, 71 SE’ 
1037. 

[a] Thus, where a town has held 
an election under Pol. Code (1895) 
§§ 685-687, on the question of incor- 
poration, which election has resulted 
in favor of incorporation, a certficate 
of the result has been filed in the 
superior court, an order of incor- 
poration has been made, a certifi- 
cate duly issued by the clerk, the 
municipal officers have been duly 
elected, and the corporation organ- 
ized, the existence of the town can- 
not be collaterally attacked, in an 
action to enjoin the enforcement of 
an ordinance, on the grounds that, 
when the election was held and the 
order of incorporation made, there 
was not a sufficient number of qual- 
ified voters within the corporate lim- 
its, that the petition was not filed by 
a majority of the male inhabitants, 
and that many of those voting at the 
election were not qualified voters. 
Constitution v. Chestnut Hill Ceme- 
tery Assoc., 136 Ga. 778, 71 SE 1037. 

4 Trenton v. Devorss, 70 Mo. A. 8. 

5. Ex p. Keeling, 54 Tex. Cr. 118, 
121 SW 605, 180-AmSR 884, 

6. Peo. v. Farnham, 35 Ill. 5623 
Jameson v. Peo., 16 Ill. 257, 63 AmD 
304; State v. Young, 3 Kan. 445; 
Boone County v. Verona, 190 Ky. 430, 
227 SW 804; Smith v. Crutcher, 92 Ky.: 


586, 18 SW 521, 18 Kyl 817; Rains 
v. Oshkosh, 14 Wis. 372. ns 
7. ‘Barnes v. Kirksville, 266 Mo. 


270, 180 SW 545, AnnCas1917C 1121;° 


pene v. Jack, 115 Or. 357, 236 ES 
8 Athena v. Jack, supra. i) 
9. In re Clark, 185 Wis. 487, 115 
NW 387 (three months after incor- 
poration). 
10.. State v. Carterville, (Mo. A.) 


1838 SW 1098. 

11. In re Flemington Borough, : 
168 Pa. 628, 32 A 86. 

[a] Thus (1) a person who files a 
specific objection to the inclusion of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 58-54] 


from attacking the validity of the incorporation of 
a municipality; but in particular cases the facts 
have been held insufficient to constitute estoppel,!* 
and there is some authority for the view that, where 
the statute creating the municipality is unconstitu- 
tional, neither the doctrine of laches!’ nor of estop- 
pel'* on the part of the individuals raising the ques- 
tion ean be applied so as to authorize the validity of 
the statute to be upheld and the municipal govern- 
ment continued. While neither the doctrine of 
laches?® nor of estoppel!® is ordinarily available as 
against the government in respect of a public right, 
and in particular cases the facts have been held in- 
sufficient to constitute an estoppel,!” nevertheless, on 
the ground of public policy and interest,!® the state 
may be precluded from attacking the franchise of a 
municipal corporation on the ground of illegality 
in its incorporation where it has failed to raise the 
question for a considerable period of time,'® espe- 
cially where during such period it has acquiesced in 
and recognized the existence of the municipality.° 
A municipality which has no legal existence as a 
corporation is not, by acting as if it were a corpo- 


his land in a proposed borough can- 
not attack the decree incorporating 
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ercising governmental functions, not 
under authority of law, 


[43 C.c.] 101 
ration, estopped from setting up its lack of corporate 
existence;*4 but a de facto municipal corporation 
cannot urge the invalidity of its incorporation as 
a defense in a suit to collect a debt which it con- 
tracted.*7 

[§ 54] 6. Effect of Incorporation.** A city, by 
becoming incorporated, does not cease to be a com- 
ponent part of the state.2* However, township offi- 
cers cease to be such within the limits of the munici- 
pality.2° Where the entire territory of a town, 
parish, or other quasi corporation is incorporated 
as a municipality, the latter organization succeeds 
to the property*® and the liabilities?’ of the former; 
and where property is devoted to public use and held 
in trust by the town for the benefit of the publie, it 
is likewise held in trust by the incorporated village 
or city as successor of the town.?8 Also, where a 
municipality is created out of part of the territory 
of a township, district, or county, provision is some- 
times made by statute for an adjustment or appor- 
tionment of assets*® and liabilities;*° but in the 
absence of such a statute there is a conflict of au- 
thority on the question whether the malar c Epa ay 


vee years); State v. Mansfield, 99 
1 


but’ merely 46, 72 SW -471 (eight 


the borough on the ground that nis 
land was excluded. In re Fleming- 
ton Borough, 168 Pa. 628, 32 A 86. 
(2) The obligors on a bond given to 
a municipal corporation, by making 
and signing the instrument, admit 
the corporate capacity of the obli- 
gee, and cannot plead nui tiel corpor- 
ation in an action on the bond. St. 
Louis v. Shields, 62 Mo. 247. 

12. Waldrop v. Kansas City 
Southern R. Co., 131 Ark. 453, 199 
SW 369, LRA1918B 1081; State v. 
Huffman, (Mo. A.) 248 SW 985. 

[a] Voting under advice of attor- 
ney. Where it was admitted tnat 
the individuals in question voted at 
a city election, and that some of 
them had paid the city taxes, but it 
was also shown that they had been 
advised before voting by the attor- 
ney retained to contest the validity 
of the incorporation that they would 
not lose their right by voting, the 
trial court properly held, under the 
testimony, that there was no estop- 
pel. State v. Huffman, (Mo, A.) 248 
SW 985. 

{[b] No bona fide organization or 
user of franchise.—‘‘There was no 
bona fide attempt to organize an in- 
corporated town and there was no 
user of its franchise afterwards in 
good faith. The incorporated town 
was attempted to be organized solely 
for the purpose of organizing a sin- 
gle school district. It was not or- 
Zanized for governmental purposes 
as is usual in the case of incorpo- 
rated towns and there was not even 
a pretended user of the corporate 
franchise after the single school dis- 
trict was organized. The mayor left 
and became a resident of another 
place within about six months after 
the attempted organization. Most of 
the aldermen also left and there was 
no attempt to exercise any govern- 
mental functions within the proposed 
corporate limits until the fall of 
1915, when an attempt was made to 
levy the taxes which formed the 
basis of this lawsuit. Under these 
circumstances it can not be said that 
any estoppel was created to attack 
the validity of the organization of 
the town.” Waldrop vy. Kansas City 


Southern R. Co., 131 Ark. 453, 462, 
199 SW 369, LRA1918B 1081. 
13. Hurley v. Motz, 151 Ky... 451), 


152 SW. 248. 

[a] Reason for rule. aCTe delay 
in attacking a void. legislative act 
such as the one under investigation 
could have the effect of making 1t 
a valid act, we would have the 
curious situation of individuals ex- 


because their right to exercise pub- 
lic authority was not questioned as 
soon as it might have been. A mu- 
nicipal government that never. had 
any legal existence cannot pe con- 
tinued when its authority is ques- 
tioned merely because the persons 
who raise the issue did not act as 
soon as they might have acted.” Hur- 


ley v. Motz, 151 Ky. 451, 454, 152 
Sw 248. 
14. Hurley v. Motz, supra. 


{a] Reason for rule.—‘In_ the 
cases where the doctrine of estoppel 
was applied to deny the right to as- 
sail invalid legislation only the com- 
plaining individuals were affected, but 
here the whole people of the city are 
concerned, and in a measure the pub- 
lic generally. Its officers have large 
powers and discretion in the adminis- 
tration of the public affairs that be- 
long to municipal government, and 
the people who are affected by their 
authority are immediately interested 
in the question of their power to act. 
It would be extending the doctrine 
of estoppel and laches far beyond 
reasonable or safe limits to apply it 
in cases like this.” Hurley v. Motz, 
151 Ky. 451, 455, 152 SW 248. 


15. See Equity § 216. 
16. See Hstoppel § 190 
17. State v. Island Lake, 130 Minn. 


100, 153 NW 257. 

[a] Thus the state is not estopped 
to Bastion the, legality of the incor- 
poration of a village where no recog- 
nition of the village has been made 
by legislation or by taxation by the 
state authorities, no evidence has 
been vresented showing that with 
knowledge of the facts either the 
executive or legislative department 
of the state has dealt with the village 
as such, and, while the village paid 
an inebriate asylum tax to the state 
auditor, he was wholly without au- 
thority to refuse it or to determine 
the legality of the organization pro- 
ceedings had the facts been presented 
to him. State v. Island Lake, 130 
Minn. 100, 153 NW 257. 

18. State v. Pell City, 157 Ala. 380, 
47 S 246; Jameson vy. Peo., 16 [Tll. 257, 
63 AmD 3804; Atty.-Gen, v. Methuen, 
236 Mass. 564, 129 NE 662; State v. 
Harris, 102 Minn. 340, 113 NW 887, 
13 LRANS 533, 12 AnnCas 260. 
“19. State v. Pell City, 157 Ala. 380, 
47 S 246 (more than sixteen years); 
Atty.-Gen. v. Methuen, 236 Mass. 564, 
129 NE 662 (about two and one-halt 
years); State v. Harris, 102 Minn. 
340, 1183 NW 887, 18 LRANS 538, 12 
AnnCas 260 (twenty years); State v. 
Westport, 116 Mo. 582, 22 SW 888 


years). 
Laches in bringing quo warranto 
proceedings see Quo Warranto: [323 


Cye 14381). 

20. Ala.—State v. Pell City, 157° 
Ala. 380, 47 S 246. 

Ark. —'State v. Leatherman, 38 nant 
81 (recognition through state and 
county officers). 


Il].—Jameson y. Peo., 16 Ill. 257, 
68 AmD 304. : 
Minn.—State v. Harris, 102 Minn. 


340, 118 NW 887, 13 LRANS 533, 12 
AnnCas 260. 

Mo.—State v. Westport, 116 Mo. 
582, 22 SW 888. 

[a] Leading case.—State v. Leath- 
erman, 38 Ark. 81. 

21. Ruohs vy. Athens, 91 Tenn, 20, 
18 SW 400, 830 AmSR 858. 

22. Young v. Colorado, (Tex. Civ. 
A.) 174 SW 986. 

a3. Effect of reincorporation see 
infra’ §§ 150-161. 

24. Wood v. Election Comrs. Bd., 
58 Cal. 561. : 

25. Snow Shoe Borough vy. Grove, 
1G Pa. Disty (22, oseae Comslo, 

26. Lakin v. Ames, 10 Cush. 
(Mass.) 198. See Essex v. Low, 5 
Allen (Mass.) 595 (discussing and 
recognizing, but not applying, the 
rule, the parish in question not hav- 
ing been incorporated as a municipal 
Tea ate nor having lost its iden- 
tity). 

27. Maysville vy. Shultz, 3 Dana 
Ose) 10; Hoboken vy. Ivison, 29 N. J. 

ie OD) ‘(under express terms of 
charter). 

28. Rose v. Hawley, 118 N. Y. 502, 
23 NE 904; Cascambas v. Newpart, 
CASA Ue 3438, 121 A 534. 


29. Woodstock vy. Oxford, 44 Can. 
S.C) 6038. - 
30. Orvil Tp. v. Woodcliff, 61 N. 


J. L. 107, 38 A 685; Lodi Tp. v. Hack- 
ensack Impr. Commissioners, 60 N. J. 
Hq. 229,.46 A 782; Matter of West 
Seneca, 213 App. Div. 382, 210 NYS 
690; Southmont v. Upper Yoder My OP 
284 Pa. 287, 131 A 281; Plymouth Tp. 
v. Larksville Borough, 268 Pa. 45, 110 
A 801; Munhall Borough v. Mifflin 
Tp., 210 Pa. 527, 60-A 155; Darby Tp. 
v. Lansdowne, 174 Pa. 203, 34 A 574; 
Dunmore’s App., 52 Pa. 374; School 
Board’s' Pet., 1 LegRee (Pa.) 11; 
pygosstgok Va, Oxford, ,.44.O0an., .Sa.C; 


[a] Counsel fees.—In a proceed- 
ing for an adjustment of indebted- 
ness between a township and a bor- 
ough carved out of it, the township 
is not entitled to an allowance for 
counsel fees. Kingston Tp. v.* Lu- 
gerne, 5 Kulp (Pa.) 49. 
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succeeds to public property situated within its limits, 
some courts holding that it does*! and others that 
it does not.32 A newly created city or other munici- 
pality does not become liable for the debts of a 
purely voluntary association, contracted for public 
improvements falling within the limits of the muni- 
cipality,** unless such liability is imposed by a stat- 
ute?+ which is valid and constitutional.*®> Neither 
does the creation of a municipal corporation convert 
the debts previously due from its members into cor- 
porate liabilities.** A creditor may enforce his debt 
against the town or township which contracted it, 
regardless of the rights and liabilities under statute 
or contract, as between themselves, of the township 
and a municipality created out of its territory.*” 
Where an attempted incorporation of a municipality 
out of territory of a township is wholly void, the 
territory attempted to be incorporated is not exempt 
from liability for a township debt.2& Where a fran- 
chise has been granted by a township and accepted 
by the grantee, it cannot be revoked by a munici- 
pality subsequently formed out of part of the terri- 
tory of the township.*® 

Taxes. Where a municipality is created out of 
part of the territory of a township, road district, or 
school district, taxes already assessed by the town- 
ship or district may be collected by it,*° and provi- 
sion is sometimes made by statute for the payment 
by a district to the municipality of taxes collected, 
or levied and in the course of collection, and derived 
from property situated or persons residing in the 

81. Almand v. Atlanta Cons. St. 


R. Co., 108 Ga. 417, 34 SH 6; Welling- 
fon v. Wellington Tp., 46 Kan. 213, 
26 P 415 


52. 
53. 


Municipal control of existing pub- 
lic highway included in corporate 
limits see infra XVIII, A. 

32. Bloomfield Tp. v. Glen Ridge, 
5b N. J. Eq. 505, 37 A 63. 

63. Guthrie v. T. W. Harvey Lum- 
ber Co., 9 Okl. 464, 60 P 247. 

84 Guthrie v. Terr., 1 Okl. 188, 
31 P 199, 21 LRA 841. 

85. Guthrie Nat. Bank v. McEl- 


173; Bacon Abr. 
54. 


55. Sutton’s 


hinney, 5 Okl. 107, 47 P 1062; Guth-| _ 56. 
rie v. Terr., 1 Okl. 188, 31 P 190, 21| 76, 7 SE 99. 
LRA 841. 57. 


86. Mayhew v. Gay Head Dist., 13 
Allen (Mass.) 129. 
67. Oswego Tp. v. Anderson, 44] Reprint 733. 


58. 


Sue and be sued see infra X XI. 
See Corporations § 369. 
Johnson  v. 
| Ind. 227; South Newmarket Methodist | U. 
Seminary v. Peaslee, 
Anonymous, 1 Salk. 191, 
tit “Corporations” 
C; 1 Blackstone Comm. p 475; Comyns | 712 
Dig. tit “Franchises” F 9. 

Bacon Abr. tit ‘‘Corporations” 
C; 1 Blackstone Comm. pp 474, 475; 
10 Coke 28, 77 Reprint 960. 
Hospital 
Coke 28, 28, 77 Reprint 960. 
Gainesville vy. Caldwell, 81 Ga. 


Physicians College v. Salmon, 
3 Salk. 102, 91 Reprint 718; 
West-India Co. v. Moses, Str. 612, 93 


territory of the municipality,‘ but in the absence of 
such a statutory provision a municipality is not en- 
titled to any part of the district taxes.*? 

[§ 55] 7. Incidents of Corporate Existence—a. In 
General. As distinguished from a local quasi corpo- 
ration of a public nature, such as a school district,** 
a municipal corporation is endowed by charter or 
statute with,some measure of sovereign power,** 
and the incidental qualities of a corporation,*® such 
as a corporate name,‘* capacity of suing and being 
sued,*? perpetual ‘succession,** a common seal,*® and 
the power of making by-laws.°° 

[§ 56] b. Name.®! As in the case of private cor- 
porations,°” every municipal corporation must have 
a name by which it is known and identified,®* a 
name being an, essential incident to corporate life 
and action.°* The name may be conferred by char- 
ter,°> either expressly®® or impliedly,*? or it may be 
acquired by custom, usage, and prescription.°® 

Two names. A municipal corporation may have 
two names,®® such as one by usage or prescription 
and the other by charter;®° or two names by usage 
or prescription;*! but by charter or grant it can 
have but one.®? If, as sometimes happens, an exist- 
ing corporation is empowered by statute to perform 
a particular act. by a name other than its proper 
name, it must act in the special name or suffer the 
penalty of loss or misnomer.** 

Change or retention. The name of a municipal 
corporation may be changedS* by a new charter® 
or by statute®* and proceedings thereunder ;*’ but 


Salk. 102, 91 Reprint 717. 

63. Willcock Mun. Corp. p 35. 

64. Mt. Pleasant v. Beckwith, 100 
S. 514, 25 L. ed. 699; Girard v. 

Philadelphia, 7 Wall. (U. S.) 1, 19 

L. ed. 53; Chalstran v. Knox County 

Bd. of Education, 244 Ill. 470, 91 NE 
65. Cambridge v. York, 1 Kyd 

Corp. 256. 


66. Girard v. Philadelphia, 7 Wall. 
(U. S.) 1, 19 L. ed. 53; Northbrook 
v. Sterba, 318 Ill. 360, 149 NE 258; 
West v. Columbus, 20 Kan. 633; 
Murdaugh v. Oxford, 14 Pa. Dist. 501; 
In re East Stroudsburg Borough, 9 
Pa. ‘Co. 529, 

[a] Effect of statute—Where the 
municipality of C was organized as 
a town under a general law provid- 


Indianapolis, 16 


PS SINGS Salitts 
91- Reprint 


Case, 10 


Dutch 


n. 214, 24 P 486; Goodhue v. Beloit, 
21 Wis. 636. 

88. Oswego Tp. v, Anderson, 44 
Kan. 214, 24 P 486; Brown v. Milli- 
ken, 42 Kan. 769, 23 P 167. 

39. Jersey City, ete, St. R. Co. v. 
Garfield, 68 N. J. L. 587, 53 A 11. 

49. Snow Shoe Borough v. Grove, 
17 Pa. Dist. 722, 84 Pa. Co. 305;*With- 
erite v. Sullivan, 34 Pa. Co. 306. 

41. Signal Hill v. Los Angeles 
County, 196 Cal. 161, 236 P 304. 

42. Saginaw Tp. v. Saginaw School 
Dist. No. 1, 9 Mich. 541 

43. See Schools and School-Dis- 
tricts [85 Cyc 832]. 

44. See supra § 15. 

nS Aa generally see infra §§ 173-— 


45. Sutton’s Hospital Case, 10 
Coke 30b, 77 Reprint 960; 1 Black- 
stone Comm. pp 475, 476; 2 Kent 


Comm. (9th ed) pp 277, 278. 
Incidental qualities of corporation 
generally see Corporations § 38, 
46. See infra § 56. 
47. See infra XXI. 
48. Richards v. Clarksburg, 30 W. 
Va. 491, 4 SH 774. 
49. Richards v. Clarksburg, supra. 
50. See infra XI, 
51. Cross references: 
Misnomer of municipality in contract 
see infra XV. 
Name in which municipality should: 
Convey property see infra XIII. 


Ex p. Keeling, 54 Tex. Cr. 118, 
121 SW 605, 130 AmSR 884; Willcock 
Mun. Corp. p 34. 

[a] Statutes confirming the names 
used by municipal corporations have 
been enacted in some jurisdictions. 
Ege v. Moore, 184 Ala, 181, 63 S 

59. See infra text and notes 60, 61. 

60. Underhill v. Santa Barbara 
Land, etc., Co., 93 Cal. 300, 28 P 1049; 
Ft. Wayne v. Jackson, 7 Blackf, 
(Ind.) 86; MeMinn Academy v. Re- 
neau, 2 Swan (Tenn.) 94; Knight v. 
Wells, 1 Ld. Raym. 80, 91 Reprint 


950 
Carlisle v. Blamire, 
487, 108 Reprint 430; 
Farnham, Hardres 504, 145 Reprint 
569;. Knight v.. Wells, 1 Ld. Raym. 
80, 91 Reprint 950; Kerby v. Whiche- 
low, Lutw. 1498, 125 Reprint 827; 
crane) 1 Salk. 191, 91 Reprint 
[a] Application of rule.—Being 
equally well known by each name, it 
may sue or be sued, receive, purchase, 
alienate, or contract by any one of 
them. Sutton First Parish v. Cole, 
3 Pick. (Mass.) 2382; Atty.-Gen, _ ‘v. 
Rye, 1 Moore C. P. 267, 7 Taunt. 546, 
2 ECL 486, 129 Reprint 218; 2 Kent 
Comm, p. 292; Willcock Mun. Corp. 


34. 
Knight v. Wells, 1 Ld. Raym. 


62. 
80, 91 Reprint 950; Anonymous, 3 


8 Hast 
Atty.-Gen. v. 


ing that a town so organized should 
be known by the name of “The inhab- 
itants of the town of ,” and a 
later act changed all towns of less 
than two thousand inhabitants into 
cities of the third class; and provided 
that the corporate name of such 
cities should be “‘The City of x! 
this did not change the name of such 
cities to “The City of the Inhabitants 
of the Town of 2” West v. Co- 
lumbus, 20 Kan. 633. 


67. Gravlee v. Moore, 184 Ala. 181, 
63 S 557. 
[a] Quashing proceedings or re- 


fusing to approve change.—(1) In 
Pennsylvania the court of quarter 
sessions will not approve of a change 
of the name of a borough under Act 
April 1, 18384 § 4, where it will be 
misleading and confusing. In re Hast 
Stroudsburg Borough, 9 Pa. Co, 529 
(where the court refused on this 
ground to approve of a change from 
“The Borough of East Stroudsburg” 
to “Penn City”). (2) Also an order 
of the court of quarter sessions 
quashing proceedings to change the 
name of a borough will be affirmed, 
where it appears that the record 
failed to disclose when the petition 
for the change was signed, that the 
publication of the notice was after 
the presentation of the petition and 
not before, and that the return of 
the grand jury did not show the nec« 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 56-57] 


a mere change of name does not affect or extinguish 
the identity,®® rights,®® privileges,’° or debts™ of the 
municipality. Where the general law for the incor- 
poration of municipalities does not prescribe by what 
name existing corporations adopting: its provisions 
shall be known, they may retain their former corpo- 


rate names.*? 


[§ 57] c. Classification’*--(1) In General. 
number of states there are constitutional or statu- 
provisions or both classifying, or providing for 
the classification of, municipal corporations,’* the 


tory 


essary jurisdictional facts. In re 
pit ak Creek Borough, 65 Pa. Super. 


Ay Girard y. Philedalphia, 7 Wall. 
(U. S.) 1, 19 L. ed. 538; Northbrook v. 
Sterba, 318 TM). 360, 149 NE 258. 


69. Northbrook v. Sterba, supra. 

70. Northbrook v. Sterba, supra. 

71. Wilson v. King’s Lake Drain., 
vee Dist., 257 Mo. 266, 165 SW 

72. jJohnson vy. Indianapolis, 16 
Ind, 227. 

73. Judicial notice of population 


and classification of cities, towns, and 
villages see Evidence § 1987. 

74 See constitutional and statu- 
tory provisions. 

fa] “Organic and ordinary” is a 
elassification not recognized in Loui- 
Siana. Reynoids v. Baldwin, 1 La. 
Ann. 162. 

{b] Application of provisions.— 
(1) Const. art 14 § 138, empowering 
the general assembly to provide by 
general law for the classification of 
cities and towns, authorizes the legis- 
lature to enact general laws for the 
classification of towns organized 
under general territorial laws. Kirk- 
patrick v. Peo., 66 Colo. 100, 179 P 
338. (2) Rev. St. (1908) §§ 6531— 
6534, classifying cities and towns, is 
applicable to and governs all exist- 
_ ing towns and cities which have been 
incorporated under general laws, 
whether of the territory or of the 
state. Kirkpatrick v. Peo., supra. 
(3) A classification act has been held 
not to be restricted in its application 
to cities and towns organized under 
the general law, but to be applicable 
as well to those organized under free- 
holders’ charters. In re Johnson, 6 
Cal. A. 734, 93 P 199. (4) However, 
under some constitutional provisions 
directing the classification of munici- 
‘pal corporations,’ and limiting the 
number of classes to four, municipal 
corporations existing under special 
charters are excepted and they are 
authorized to continue their exist- 
ence as a separate class or group dis- 
tinct from the four classes for which 
the legislature may provide. State 
v. Sheldon, 29 Wyo. 233, 213 P 92; 
ee, v. Swan, 17 Wyo. 120, 96 


fc] Statutory provisions not 
amounting to classification.—‘‘The 
law of 1911, which allows cities of 
the second class and a certain por- 
tion of those of the third class to 
adopt a commission form of govern- 
ment, did not create a separate and 
distinct classification of cities, but 
merely directs that third class cities 
having a population of 2,500 and 
more, and second-class cities, could 
adopt that form of government, and 
when they so adopted it they should 
have the powers, and be governed by, 
the general laws applicable to sec- 
ond-class cities. The effect of the 
act is merely to create a class within 
a class, otherwise the act would be 
in conflict with the constitution, 
which classifies cities according to 
population. The prescription by the 
act of powers and limitations referred 
only to the method of administering 
the form of government provided for 
in the act, and did not re-classify all 
cities that accept that form of gov- 
ernment, but left them in the classi- 
fication ‘in which they were at the 
time they took advantage of the 1911 
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different 
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classes being variously designated as 
cities,”> towns,*® villages,7”7 or boroughs,’® or cities 
or towns of the first, second, third, ete., class,’® there 
frequently being differences in respect of powers and 
franchises,®° as well as governing laws,*! between 
municipalities of different classes, although there 


should be none between municipalities of the same 


In a | class.8? 


law. In other words, Yakima is still 
a city of the third class, operating 
under a commission form of govern- 
ment, and, by act of the legislature, 
that form’ of government is admin- 
istered as is the government of cities 
of the second class, but as to all 
other matters which do not relate to 
its form of government, it retains 
the classification it had at the time 
it became a commission governed 
city.”” State v. Clausen, 116 Wasn. 
620, 622, 200 P 311. 

{[d] Superseded provisions. — (1) 
At one time in Ohio a hamlet could 
be incorporated as part of a town- 
ship. State v. Mitchell, 22 Oh. Cir. 
Ct. 208, 12. Oh..Cir, Dee:; 288: (2) 
Also classes of cities were further 
divided into grades, such as “‘second 
grade, first class.” Hayes v. Cleve- 
land, 55 Oh. St. 117, 44 NE 518. (8) 
But subsequently by statute and con- 
stitutional provision municipalities 
were placed in two classes only, 
namely, cities and villages. Murray 
v. State, 91 Oh.,St. 220, 210 NE 471, 
AnnCas1916D 864. 

Constitutional provisions classify- 
ing municipal corporations as self- 


exeau elie. see Constitutionat Law 
§ 122. j 
75. Phillips v. Altamonte Springs, 


(Fla.) 110 S 460; State v. Dietiein, 
158 La. 314, 104 S 56; State v. Lichte, 
226 Mo. 273, 126 SW 466; Murray v. 
State, 91 Oh. St. 220, 110 NE 471, 
AnnCas1916D 864. 
ae defined see City 11 C. J. p 
76. Phillips v. Altamonte Springs, 
(Fla.) 110 S 460, Eckerson -v. . Des 
Meines, 127 Iowa 452, 115 NW 177; 
Owen y. Sioux City, 91-Towa 190, 59 
NW 3; Banos ne Dietlein, 158 La. 314, 
104 S i 
pant 
Generally see Towns [388 Cye 596]. 
As embracing or including: 
“Borough” see Borough 9 C. J. 
p 140. 
“City” see Towns [38 Cyc 597]. 
‘Village’ see Towns [388 Cyc 597]. 


ae Ill.—Hyde Park v. Borden, 94 
BPA 

Kan.—Mendenhall v. Burton, 42 
Kan. 570, 22 P 558. 

La.—State v. Dietlein, 158 La. 314, 
104 S 56. 

Mich.—Evart v. Postal, 86 Mich. 
325, 49 NW 53. 

Minn,—Pine City v. Munch, 42 


Minn, 342, 44 NW 197, 6 LRA 763. 

Mo.—Green City v. Holsinger, 
Mo. A. 567. 

Nebr.—Ponca v. Crayford, Figs Nebr. 
662, 37 NW 609, 8 AmSR 1 

N. Y.—Port Jervis v. Bee Jervis 
First Nat. Bank, 96 N. Y. 550. 

Oh.—Murray v. State, 91 Oh. St. 
220, 110 NE 471, AnnCas1916D 864. 

Vt.—Winooski v. Gokey, 49 Vt. 282. 

[a] Use of term.—(1) “Village” 
is the common term used in some 
states to describe the lowest grade 
of municipal corporations. See cases 
supra this note. (2) “Village” defined 
generally see Village [40 Cyc 207]. 

78. Lansdowne Vv. Delaware 
County, ete., Electric R. Co., 9 Pa. 
Super. 621, 7 Del. Co. 398; Lansdowne 
v. Citizens’ Electric Light, etc:,. Co., 
9 Pa. Super. 620, 7 Del. Co. 399; Rid- 
ley Park vy. Citizen’s Hlectric Light, 
ete., Co., 9 Pa. Super. 615, 7 Del. Go. 
395; In re Millville Borough, 10 Pa. 
Co. 321 (per Ikeler, P. J.). 


76 


Classification of municipal corporations is 
usually according to population®? as determined by 
an official enumeration of the inhabitants,** the fed- 
eral census being followed in the absence of a valid 


[a] The word “borough” is em- 
ployed (1) in a few American states 
to describe a part of a town or town- 
ship having a municipal charter, Oil 
City v. MacAloy, 74 Pa. 249, 1 Leg 
Chron 881. (2) “Borough” defined 
generally see Borough 9 C. J. p 140. 

[b] Particular municipality as 
borough.—Where a municipality was 
created by an act to incorporate 
Washington, in the county of W, ete., 
into a borough or town corporate, and 
the first section declared that Wash- 
ington was constituted a town cor- 
porate and should be known as “the 
inhabitants of the borough of Wash- 
ington,’ Washington was a borough. 
Tuttle v. Washington, (N. J. Sup.) 
52 A 1101. 

79. lowa.—Hckerson Vv. Des 
Moines, 137 Iowa 452, 115 NW 17% 
Se v. Sioux ‘City, 91 Iowa 190, 59 

Ky.—Com., v. Rose, 105 Ky. 326 49 
SW 29, 20 KyL 1220. 

Mo.—State v. Clayton, 226 Mo. 292, 
126 SW 506; State v. Lichte, 226 Mo. 
273, 126 SW 466. 


Nebr.—State v. Palmer, 10 Nebr. 
203, 4 NW 965. 
N. J.—Wood v. Atlantic City, 56 


N.. J. La. 232,.28 A 42%; In re Passate 
cores Assessment, 54 N. J. L. 156, 23 
SEG 


Oh.—Hayes v. Cleveland, 55 Oh. St. 
117, 44 NE 518; State v. Wall, 47 Oh. 


St. 499, 24 NE 897; State v. Max- 
fields; 92Oh. Cir, Ct. -2650,8- "Ohsyi Cine 
Dee, Lad; 


Pa.—Com. v. Shoup, 9 Pa. Co. 289; 
Hoffman v. Mathes, 6 LancLRev 89% 
Phenix v. Reynolds, 13 Phila, 522. 

Utah.—Peo. v, Page, 6 Utah 353, 23 
Payee: 

Wash.—State v. Clausen, 116 Wash. 
620, 200 P 311; Rohde v. Seavey, 4 
Wash. 91, 29 P 768. 

{a] In Pennsylvania (1) cities 
were formerly divided into six class- 
es. Act May 23, 1874. (2) But sub- 
sequently the classes were reduced 
to three. Act June 25, 1895; P. L. ‘p 
275 § 1. 

80. Rutherford v. Hamilton, 97 Mo. 
543, 11 SW 249. 

[al “The powers and duties of 
village and city officers! are quite dif- 
ferent.” Wise v. Barberton, 20 Oh. 
GCirr Cti2Na 7S! 390; 2394; 

rvaabids generally see infra §§ 173— 


81. Validity of legislation limited 
to particular classes of municipal cor- 
porations see Constitutional Law 
§ 858; Statutes [386 Cye 1003]. 

82. Com. v. Rose, 105 Ky. 326, 49 
SW 29, 20 KyL 1220; Kansas City Vv. 
Scarritt, 127 Mo. 642, 29 SW 845, 30 
Sw 111; State v. Sheldon, 29 Wyo. 
233, 213 P92, 

[a] Possession of the same pow- 
ers, rather than the exercise thereof, 
is determinative. Bryan v. Voss, 143 
Ky. 422, 1386 SW 884; Hall v. Sedalia, 
232 Mo. 344, 1384 SW 650; State v. 
Sheldon, 29 Wyo. 233, 213 P 92. 

83. Owen v. Sioux City, 91 Iowa 
190, 59 NW 3; Com. v. Shoup, 9 Pa. 
Co. 289.; Towler v. Warenski, 59 Utah 
171, 202 P 374; State v. Clausen, 116 
Wash. 620, 200 P 311. 

Validity’ of classification based on 
population see Constitutional Law 
§ 585; Statutes [86 Cyc 1004]. 

84. In re Passaic, 54.N, J. L. 156, 
23, A 5173. State. v.. Prevo, 178 N.C, 
740, 101 SH 370. 
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statute or municipal regulation providing other- 
While the classification of municipal cor- 
porations is a legislative matter,®® some state consti- 
empowering or directing the 
legislature to provide for the classification of muni- 
cipalities,*’ nevertheless in order to be valid a stat-. 
ute providing for, involving, or affecting classifica- 
tion must not violate constitutional provisions,®* and 
itis not contemplated that the legislature, under the 
guise of classification, shall create a municipal cor- 

poration,®® as by assigning certain territory, previ- 
ously unincorporated, to a certain class of municipal 


wise.®> 


tutions expressly 


, 85. In re Johnson, 6 Cal. A. 734, 
93 P 199; Bumb v. Evansville, 168 
Ind. 272, 80 NE 625; State v. Prevo, 
178 N. C. 740, 101 SE 370; Murray v. 
State, 91 Oh. St:+220, 110 NE 471, 
AnnCasl1916D 864. 

86. Eckerson y. Des Moines, 137 
Iowa 452, 468, 115 NW 177; London 
v. Brown,-183 Ky. 63, 208 SW 317; 
Towler v. Warenski, 59 Utah 171, 202 
P 374. 

“The practice of municipal classi- 
fication—each class having granted 
powers differing in many respects 
from those enjoyed by the others— 
dates back to the organization of the 
State. And this court has uniformly 
recognized the practice as within the 
legislative ‘authority.” Eckerson v. 
Des Moines, supra. 

[a] The exclusive right to clas- 
sify municipal.corporations is vested 
in the legislative department of the 
state government. London y. Brown, 
183 Ky. 63, 208 SW 317; Brady v. 
State, 59 Oh. St. 546, 53 NE 63 [rev 
cp tae Cir. Cty 509; 9 On!=Cir. Dec. 
193]. 

{[b] Courts (1) are without power 
to make a classification of the cities 


and towns of the state. Green v. 
Com., “95° Ky. 233,' 24 SW 610, 16 
Kyl 161. (2) Classification as politi- 


cal, rather than judicial, question see 
Constitutional Law § 381. (3) Dele- 
gation of power to courts see Con- 
Stitutional Law § 351. (4) Wisdom 
or expediency of classification as leg- 
islative, rather than judicial; question 
see’ ‘Constitutional Law § 390. 

[ce] Acceptance or consent by the 
inhabitants is not necessary to ren- 
dér effective and operative a statute 
providing that all cities, towns, and 
villages of a certain population shall 
be cities’ of a certain class. State v. 
Ramsey County Dist. Ct., 84 Minn. 
377, 87 NW 942; State v. Babcock, 25 
Nebr. 709, 41 NW 654; State vy. Hol- 
den, 19 Nebr. 249, 27 NW 120. 

87. Byrns v. Moscow, 21 Ida. ‘398, 
121 P 1034; Boise City Nat. Bank v. 
Boise City, 5 da. 792" 100 Pe oise 
State v. Steunenberg, 5 Ida. 1, 45 Pp 
462; State v. Lichte, 226 Mo. 273, 126 
sw 466; Towler v. Warenski, 59 Utah 
alyiale 202 P 374; State v. Clausen, 116 
Wash. 620, 200 P 311. 

88. Ward v. Robert J. Boyd Pav., 
etc., Co., 79 Fed. 390 [aff 85 Red, 27, 
28 CCA 6671; Kansas City v. Scarritt, 
127 Mo. 642, 29 SW 845, 30 SW 111; 
In re Sixteenth St., 4 Pa. Co. 124. 

[a] Constitutionality of particu- 
lar statutes.—(1) A statute’ contra- 
vening a constitutional provision lim- 
iting the number of classes of cities 
and towns to four is invalid. Kansas 
City v. Scarritt, 127 Mo. 642, 29 SW 
845, 30 SW 111 (The act of "April 4 
1893, empowering every city organ- 
ized under Const. art 9 § 16 to estab- 
lish' a system of parks and boule- 
vards, providing the methods for con- 
demning land therefor, and declaring 
that the act shall take effect, “any 
provisions in the charter qf any such 
city to the contrary notwithstand- 
ing,” is in violation of such a con- 
stitutional provision, it appearing 
that the assembly had previously cre- 
ated four classes, and that the ef- 
fect of such statute is to create an- 
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other class). (2) Some statutes, 
however, have been held not to vio- 
late such a_ provision. Barnes v. 
Kirksville, 266 Mo. 270, 180 SW 545, 
AnnCasl9176° £121°-Ch.. $1913] c¢ 517, 


providing for a commission form of |’ 
‘government, as applicable to a city 


of the third class); State v. Lichte, 
226 Mo. 273, 126 SW 466 (a statute 
authorizing ‘the incorporation of vil- 
lages, as distinguished from larger 
urban communities, such as the “cit- 
ies and towns” mentioned in the con- 
stitutional provision); Rutherford v. 
Hamilton, 97 Mo. 5438, 11 SW 249. (3) 
That L. (1921) e@ 462, as to incor- 
poration of cities, applies only to 
those of from one thousand to ten 
thousand inhabitants, does not render 
it void, as providing for a classifica- 
tion narrower than that prescribed 
by Const. art 4 § 36, creating the 
fourth class composed of cities of ten 
thousand or less, this minimum form 
of incorporation having been on the 
statute books since the enactment of 
L. (1870) ¢ 31. State v. Nashwauk, 
151 Minn. 534, 186 NW 694, 189 NW 
592. (4) The act of May 28, 1874, 
dividing cities into classes, etc., with 
a clause making it optional with the 
cities whether or not they would be- 
come subject to its provisions, was 
held unconstitutional. In re Six- 
teenth St., 4 Pa:-Co. 124. (5) The 
adoption of such act by a city coun- 
cil will not estop the city from as- 
serting its unconstitutionality on ex- 
ceptions to the reports of viewers 
assessing damages to a landowner for 
land taken by the opening of a street 


in the city. In re Sixteenth St., su- 
pra. 
89. Stephens v. Felton, 99 Ky. 395, 


385 SW 1116, 18 KyL 248, 
90. Albershart v. Donaldson, 149 
Ky.-510, 149 SW 873. 


[a] A taxing district cannot be 
converted by legislative act into a 
city of a certain class. Hurley v. 


Motz, 151 Ky: 451, 152 SW 248; <Al- 
bershart v. Donaldson, 149 Ky. 510, 
149 SW 873. 

91.. Cal.—In re Johnson, 6 Cal, A, 
734, 93 P 199. 

Ga.—Savannah, ete., R. Co. v. Jor- 
dan, 113 Ga, 687, 39 SE 511. 

Ky.—Green v. Com., 95 Ky. 238, 24 
Sw 610, 16 KyL 161. 

i ee v. Iota, 149 La. 332, 89 

Miss.—State v. Metts, 125 Miss. 
819, 88 S 525, 

Mo.—State v. Clayton, 226 Mo. 292, 
126 SW 506. 

Nebr.—State v. Northrup, 79 Nebr. 
822, 113 NW 540. 

Oh.---Murray v. State, 91 Oh. St. 
220, 110 NE 471, AnnCas1916D 864, 

Okl.—State v. Ledbetter, 22 Okl. 
251, 97 P 834 

Wash.—State v. Clausen, 116 Wash. 
620, 200 P 311. 

See Towler v. Warenski, 59 Utah 
171, 202 P 374 (dealing with a stat- 
ute providing a method for transfer 
to a superior class, but not for re- 
duction to an inferior class). 

[a] The statutory procedure is 
available to any municipality having 
the population requisite to an advance 
to another class, regardless of the 
form of government it may be oper- 
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[§ 58] (2) Transfer from One ‘Class to Adeened 
A method of transition of a municipality from one 
class to another,®! such as certification of the requi- 
site facts to the governor and the issuance of a proc- 
lamation by him assigning the municipality to its. 
proper class,” is frequently provided by statute, and 
a compliance with the statutory requirements is 
essential to effect a transfer from one class to an- 
other ;9* except under a few statutes,®* or the sched- 
ule to a constitution on admission of a territory to 
statehood,» a municipality of one elass does not 


ating under. State v. Clausen, 116 
Wash. 620, 200 P 311. 

92. State v. Metts, 125 Miss. 819, 
88 S 525; Towler v. Warenski, 59 
Utah 171, 202 P 374. 

[a] “The authority of the Gov- 
ernor with reference to the reclassi- 
fying of the municipality is found in 
these two sections of the Code of 
1906 (3308 and 3311). Under these 
sections, until a census return has 
shown either such an increase or de- 
crease in the population as indicates 
that it now belongs to a different 
class of municipality, then, and. not 
until then, is the Governor empow- 
ered to act. ... The federal census 
return Showed no such change in the 
municipality of Oxford. It was a 
city before the census was taken, and 
the final census showed it to be still 
a city. The Governor therefore had, 
no power to act in the matter.” State 
v. Metts, 125 Miss. 819, 824, 825, 88 
S 525. 

[b] Publication and record of 
proclamation.—‘‘Section 8 of Act 136 
of 1898 requires that a proclamation 
of the Governor changing the status 
of a municipality from that of a vu- 
lage fo that of a town, or from that 
of a town to that of a city, shall be 
published end recorded by the mu- 
nicipal authorities, the same as an or- 
dinance is required to be recorded 
and published. The proclamation, 
therefore, did not go-into effect until 
it was recorded and published.” Simar 
v. Iota, 149 La. 332, 334, 89 S 22. To 
same effect State v. Dietlein, 158 La. 
314, 104 S 56. 

93. Cal.—Williams v. Bakersfield, 
157 ‘Cal. 711) 209 uP 482° 

La.—State v. Dietlein, 158 La. 314, 
104 S 56. 

Oh.—Murray v. State, 91 Oh. St. 
220, 110 NE 471, AnnCas1916D 864; 
Brady v. State, 59 Oh. St. 546, 53 NE 
63 [rev State v. Brady, 16 Oh. Cir. 
Ct.'509, 92Oh-Cirs Dec. LIS 

Utah.—Towler v. Warenski, 
Utah 171, 202 P 374. 

Wash.—State v. Clausen, 116 Wash. 
620, 200 P 311; State v. Tausick, 64 


Wash. 69, 116 P 651, 35 LRANS 802. 


[a] Cities already in a _ certain 
class are not required to take the 
proceedings prescribed in order to 
remain in that class. State v. Led- 
better, 22 Okl. 251, 9% P 834 {foll 
Ryan yv. Casaver, 22 Okl. 860, 98 P 
928; State v. Walrond, 22 Okl. 457, 
98 P 485; State v. Chestnutt, 22 Okl. 
455, 98 P 435]. See Towler v. Waren- 
ski, 59 Utah 171, 202 P 374 [dist Peo. 
v. Page, 6 Utah 3538, 23 P 761 on the 
ground that the facts brought the 
case within this rule]. 

94. State v. Northrup, 79 Nebr. 
822, 113 NW 540. 

95. State v. Ledbetter, 22 Okl. 251, 
97 P 834 [foll Ryan v. Casaver, 22 
Okl. 860, 98 P 928; State vy. Chestnutt, 
22 Okl. 455, 98 P 435]. 

[a] Illustration—The  classifica- 
tion of municipalities in Indian Ter- 
ritory and Oklahoma Territory dif- 
fered, the first class in Oklahoma 
Territory corresponding to both the 
first and second classes in Indian 
Territory. Under the schedule to the 
constitution continuing the corporate 
existence of municipalities 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in both 


§§ 58-60] 


automatically become a municipality of another class 
as soon as it contains the number of inhabitants 
necessary to entitle it to belong to the latter class.®® 
The transfer of a municipality from one class to 
another is a legislative matter,9? some state con- 
stitutions expressly empowering or directing the 
legislature to provide therefor.°* A place incorpo- 
rated as a town does not become a ‘‘city’’ merely 
by a reference to it as such in subsequent legisla- 
tive acts.°® A municipality transferred from one 
class ‘to another remains the same public corporate 
entity.t 

[§ 59] 8. Evidence of Incorporation’—a. In Gen- 
eral. The incorporation of a municipality under a 
general law may be proved by the record of the 
incorporation proceedings® together with evidence 
that the municipality has appropriate officerst and 
has operated as an incorporated city or town In 
the absence of the best evidence secondary proof of 
incorporation may be admitted,® and even where rec- 
ord evidence is obtainable, yet where for the pur- 
poses of the particular case it is only necessary to 
prove a de facto existence, parol evidence is admis- 
sible to make out a prima facie case." Admissions 
in an action by or against a municipal corporation 
may render the introduction of its charter or other 


territories and the laws in force in 402, 200 SW 653. 


MUNICIPAL CORPORATIONS 


[43 C.J.] 105 


proof of its Incorporation unnecessary.’ 

[§ 60] b. Presumptions, Implication, or Prescrip- 
tion. Incorporation is often implied from sovereign 
or official recognition of a municipality,® as where 
the legislature has expressly or by necessary implica- 
tion recognized a place as a corporation by annexing 
other municipal territory to it,!° by conferring addi- 
tional municipal powers upon ‘it,1 by granting to it 
borough or town representation in the legislature,1? 
by empowering it to issue municipal bonds,!* by 
granting to it land for town commons,'* or, in short, 
by enacting any legislation, affecting its powers, 
franchises, funetions, obligations, or liabilities, 
which is inconsistent with the idea of its being un- 
incorporated.!® A municipal corporation may be 
deemed to exist by prescription, when it is shown 
to have exercised corporate powers and privileges 
for such a length of time as to warrant the presump- 
tion of a regular grant of corporate capacity.° Pre- 
sumptions have been indulged that a town had its 
beginning about the time the plat thereof was re- 
corded, although it was not incorporated until a 
later date;!7 and that the legislature, having power 
to grant special charters to municipalities having 
more than a prescribed number of inhabitants, first 
ascertained the population of a particular munici- 


100 Reprint 359) 


Oklahoma Territory, cities of the 8 Bradley v. Spickardsville, 90) 16. Ili—Peo. v. Farnham, 35 Iv. 
second class in Indian Territory be-| Mo. A. 416; Keeler vy. New Bern, 61] 562; Jameson vy. Peo., 16 Ill. 257, “63 
came cities of the first class in the]! N. C, 505. |} AmD 304. 


state of Oklahoma upon admission to 
statehood. State v. Ledbetter, 22 
Ok]. 251,°97 P 834 [foll Ryan ‘v. 
Casaver, 22 Okl. 860, 98 P 928; 
eave v. Chestnutt, 22 Okl. 455, 98 P 
ae 

' 96. Williams v. Bakersfield, 157 
Cal. 711, 109 P 482; Murray v. State, 
91 Oh. St. 220, 110 NE 471, AnnCas 
1916D 864; Towler v. Warenski, 59 
Utah -171, 202 P $374 “(expressing 
grave doubts as to the soundness of 
the views stated in Peo. v. Page, 6 
Utah 358, 23 P 761); State v. Tau- 
Sick, 64 Wash. 69, 116 P 651, 35 
LRANS 802. 

97. Green v. Com., 95 Ky. 233, 24 
SW 610, 16 KyL 161. 

98. Green v. Com., supra; Murray 
v. State, 91 Oh. St. 220, 110 NE 471, 
AnnCasi916D 864. 

99. Savannah, etc., R. Co. v. Jor- 
dan, 113 Ga. 687, 39 SE 511. 

1. Carroll v. Fullerton, 215 Ky. 
558, 286 SW 847. 

2. ‘Judicial notice of incorporation 
see Criminal Law § 968; Evidence 
§ 1882. 

3. Baker v. Partney, (Tex. Civ. A.) 
236 SW 166. 

4 Baker vy. Partney, supra. 

5. Baker v. Partney, supra. 

6. Ala.—Cooper v. Valley Head, 
212 Ala: 125, 101 S 874; State v. El- 


lis, 211 Ala. 489, 100 S "866 

Ill.—Peo. v. Pike, oN Til. 449, 64 
NE 393. 

Mass.—Dillingham v. Snow, 5 
Mass. 547. 
~ Mo.—Eubank v. Edina, 88 Mo. 
650. 


N. H.—Bow v. Allenstown, 34 N. 
H. age 69 AmD 489. 

Y.—Robie v. Sedgwick, 35 Barb. 
319. [aft 4 Abb. Dec. 73]. 

N. C.—Trenton v. McDaniel, 52 N. 
ee OT. 

Or.—Milarkey v. Foster, 6 Or. 378, 
25.AmR 6381. 

[a] Evidence admitted without 
objection.—_In an action against a 
city, the fact that it is incorporated 
as a city of the fourth class may be 
established by the introduction in 
evidence, without objection, of a pam- 
phlet containing the ordinances of 


the city and showing that it has such. 


officers as are required for cities of 
the fourth class. Eubank v. Edina, 


88 Mo. 650. 
7. Com. y. Southern R. Co., 179 Ky. 


~ & U. S—Levy Ct. v. Woodward, 2 
Wall. 501, 17 L. ed. 851. 


Cal.—Dean v. Davis, 51 Cal. 406. 
Ga.—Mattox v. State, 115 Ga. 212, | 
41 SE 709; Sessions v. State, 115 Ga. 


18, 41 SE 259. 
Ill.—Jameson vy. Peo., 
63 AmD 304. 
Ind.—Rosencranz v. Evansville, 194 
Ind. 499, 143 NE 5938. 
Me. — Bessey v. Unity Plantation, 
65 Me. 342. 


16 Ill. °257, 


Mass.—Gaskill v. Dudley, 6 Metce. 
546, 39 AmD 750. 
Minn.—State v. Tosney, 26 Minn. 


262, 3 NW 345. 

N. H—Bow v. Allenstown, 34 N. 
H. 351, 69 AmD 489. 

N. J_—Broking v. Van Valen, 56 N. 
Je Ts, 85, 27° A. 1070: 

N. Y.—North-Hempstead v. Hemp- 
stead, 2 Wend. 109. 

N. C.—Trenton v. McDaniel, 52-N. 
C. 107; Bath v. Boyd, +23 N. C. 194. 

10. Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489. 

11. Broking v. Van Valen, 56 N, J. 
Pyrs5- 27 A070; 

12. Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489. 

13. Jameson vy. Peo,, 16 Ill. 257, 63 


AmD 304. 
14. Bath v. Boyd, 23’ N. ©. 194. 
15. U. S—Levy Ct. v. Woodward, 
2eEwWallli 501, *° 17 Ved! 8547) Chicot 


County Levee Inspectors v. Critten- 
den, 94 Fed. 618, 36 CCA 418. 
Cal.—Dean y. Davis, 51 Cal. 406. 
Ill. Peo. v. Farnham, 35 Ill. 562; 
Jameson v. Peo., 16 Ill, 257, 63 AmD 
304; Bradley v. Case, 4 Ill. 585. 
Ind.—Rosencranz v. Evansville, 194 
Ind. 499, 143 NE 593. 
Me.—Bessey v. Unity Plantation, 


65 Me. 342. 

Mere ce v. Dudley, 6 Metc. 
546,'°39 AmD Rumford Fourth 
School Dist. v. Wood, 13 Mass. 193. 

Minn.—State v. Tosney, 26 Minn. 
262, 3 NW 345. 

N. J.—Broking v. Van Valen, 56 
N. J. L. 85, 27 A 1070; Sussex County 
v. Strader, 18 N. J. L. 108, 35 AmD 
530. 

N. Y.—North-Hempstead v. Hemp- 
stead, 2 Wend. 109. 

N. C.—Justices vy. Armstrong, 14 
N. C. 284. 

Eng.—River Tone vy. Ash, 10 B. & 
C. 349, 21 ECL 97,°109 Reprint 479; 
Russell v. Devon County, 2 T. R. 672, 


Mass.—Stockbridge vy. West Stock- 
bridge, 12 Mass. 400. 

N. H.—Bow v. Allenstown, 34 N.'H. 
351, 69 AmD. 489. 

N. Y.—Robie y. Sedgwick, 35 Barb. 
319 [aff 4. Abb. Dec. 73, 5 Transer. 


1A, 151), 


Vt.—Londonderry v. Andover, 28 
Vt. 416. 

Wis.—Sherry v. Gilmore, 58 Wis. 
824, 17 NW. 252. 

[a] Length of time.—It has been 
adjudged sufficient proof of incor- 
poration that a municipality has ex- 
ercised corporate powers without 
challenge for a long time, as for: 
(1) Fifty years. New Boston v. Dun- 
barton,./15 N. Hi 201. (2) Thitty 
years. Stockbridge v. West Stock- 
bridge, 12 Mass. 400. (8) And even 
for twenty years. Bow v. Allens- 
town, 34 N. H.. 351, 69 AmD 489. 
(4) Under some statutes the munici- 
pality is conclusively presumed to 
be regularly organized and legally 
incorporated where it has exercised 
the rights and powers of a municipal 
corporation, has a full complement of 
officers exercising the duties of their 
offices, and its formation or organ- 
ization has not been legally denied or 
questioned within one year from the 
date thereof. Lavelle v. Julesburg, 
49 Colo, 290, 112 PAv74: 

{[b] In England. (1) where the 
corporation exists by prescription, as 
in the case of the city of London, the 
consent of the king to the erection 
of the corporation is conclusively 


presumed. Back vy. Carpenter, 29 
Kan. 349; Cooley Const. Lim. (6th 
ed) p 236. (2) Some municipalities 


in England were doubtless self-con- 
stituted, having assumed the privi-+ 
leges of other towns without grant 
or authority. Willcock Mun. Corp. 
p 8. (3) If such a corporation is 
once dissolved, a new corporation 
chartered in its place and endowed 
with all its powers, privileges,. im- 
munities, and property cannot claim 
by prescription of the former body: 
Willecock Mun. Corp. p 330. (4) The 
old common-law rule being that the 
franchise to be a corporation can 
subsist only in those to whom it is 
granted, when the corporation. is dis- 


solved homage ancestral is gone. 
Willcock Mun. Corp. p 330. } 
17. Exirav. Whitted, 140 Iowa: 


576, 118 NW 917, 


® 
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pality before granting a special charter.'® 
absence of an allegation or showing to the contrary 
it will be presumed that an incorporated city, town 
or village, suing or sued as such, was incorporated’ 
and is operating?° under a general law. 
incorporation of a town does not raise any conclusive 
presumption that the town was not before a cor- 
porate town.?! The election and qualification of offi- 
cers cannot be presumed from the mere lapse of time 


allowed for organization.?? 


[§ 61] B. Territorial Extent and Change or Sub- 
division Thereof—1. Establishment and Determina- 
tion of Boundaries**—a. In General. 
has power to fix and prescribe the boundaries and 
territorial lines of a municipal corporation,** and 
where it has enacted a statute in the exercise of this 
power, the courts are without power to add words 
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In the 
fixed 


’ ments.?8 
An act of 


ration.°®° 


[$§ 60-61 


whether a municipal corporation has defined bound-— 
aries,?° what they are,?? and whether they have been 
in accordance with constitutional require- 
The general incorporation acts make pro- 
vision for fixing and determining the boundaries of 
municipalities created under such acts;** and in ease 
of incorporation by special act the boundaries of the 
city or town are designated in the act of incorpo- 
The description of the territory included 


within the corporate limits of a municipality is an 


The legislature 


thereto;?> but the courts have power to determine 


18. McCormick v. Jester, 53 Tex. 
Civ. A. 306, 115 SW 278. 


19. House v. Greensburg, 93 Ind. 
633; State v. Hauser, 68 Ind. 155; 
Centerville v. Woods, 57, Ind. 192; 


Brazil v. Kress, 55 Ind. 14; Peterson 
v. Cokato, 84 Minn. 205, 87, NW 615. 
20. Haskell v. Webb, (Tex. Civ. 
A.) 140 SW 127 (city not shown to 
be operating under a special charter). 
21. Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489. 
22. Chesapeake, R. Co. v. 
Pack, 6 W. Va. 397. 
23. Cross references: 
Boundaries: 
Generally see Boundaries 9 C. J. 
p 145. 
Designation of, in: 
ere of incorporation see supra 


etc., 


Petition for incorporation see su- 
pra § 34. 
Exercise of power beyond corporate 
limits: 

Generally see infra V. 

Making of improvements and as- 
sessments therefor see infra 
XVII, A, E. 

Police power see infra IV. 

Residence on boundary line  be- 
eee city and town see Domicile 


24. U. S—Mt. Pleasant v. Beck- 
with, 100 U.S. 514, 25 L. ed. 699. 


Ala.—Luverne vy. Shows, 101 Ala. 
359, 13 S 509. 

Ark.—Little Rock v. Parish, 36 
Ark. 166. 


Cal.—Fisher v. San .Diego Police 


Ct.. 86 Cal. 158, 24 P 1000. 
Fla.—Enterprise v. State, 29° Fla. 
128, 10 S 740. 
Ga.—Roswell v. Ezzard, 128 Ga. 


43, 57 SE 114. ! 

Ida.—State v. Pocatello, 3 Ida. 174, 
28 P 411. 

Tll.—Peo. v. Rock Island,’ 271 Ill. 
412, 111 NE 291; Galesburg v. Haw- 
kinson, 75 Il). 152. 

Ind.—Wiley v. Bluffton, 111 Ind. 
152,12 NE 165. 

Iowa.—Morrison v. Langworthy, 4 
Greene 177. 

Ky.—Gernert v. Louisville, 155 Ky. 
589, 159 SW 1163, 51 LRANS 363. 

Me.—Plantation No. 9 v. Bean, 40 


Me. 218 

Mich.—Peo. v. Bennett, 29 Mich. 
451, 18 AmR 107. 

Minn.—-State v. Nashwauk, 151 


Minn. 534, 186 NW 694, 189 NW 592. 
Mo.—State v. Tucker, 48 Mo. A, 


531. 

N. J.—Tracy v. Keansburg, 99 N. 
J. L..35, 122 A 536. 

N. C.—State v. Rainey, 121 N. C. 
$12, 28 SE 366. 

N. D.—Red River Valley Brick Co. 
vy. Grand Forks, 27 N. BD. 8, 145 NW 
W225. 

Oh.—State v. Cincinnati, 52 Oh, 
‘St. 419, 40 NE 508, 27 LRA 137. 

Or.— Athena v. Jack, 115 Or. 357, 
236 P 760. 


17 Serg. & R. 


Tenn.—McCallie v. Chattanooga, 3 
Head 317. 
Tex.—State v. Wofford, 90 Tex. 514, 


Pa.—Neal v. Com., 


39 SW 921. ‘ 
oy Noe v. Willard, 23 Vt. 
3 


Va.—Wade v. Richmond, 18 Gratt. 
(59 Va.) 583. 

Wash.—Pacifie Sheet Metal Works 
v. Roeder, 26 Wash. 183, 66 P 428. 

Wis.—Zweifel v. Milwaukee, 188 
Wis. 358, 364, 206 NW 215; Washburn 
v. Oshkosh, 60 Wis. 453, 19 NW 364. 

“The formation of boundaries of 
cities is a legislative matter.” Zwei- 
fel v. Milwaukee, supra. 

“The determination of municipal 
boundaries is a legislative matter.” 
State v. Nashwauk, 151 Minn. 534, 
539, 186 NW 694, 696, 189 NW 592. 

[a] Procedure.—“The legislature 
may authorize such procedure as it 
deems wise so long as it does not 
meet with constitutional restraint.” 
Zweifel'v. Milwaukee, 188 Wis. 358, 
364, 206 NW 215. 

{b] Legislative recognition, — 
Where the boundaries of a town have 
been defined by ordinance, and as 
thus defined the authorities of the 
town claim and exercise jurisdiction, 
a subsequent act of the legislature 
recognizing the town as a corporate 
body will operate to confirm such 
claim of boundaries. Peo. v. Farn- 
ham, 35 Il). 562. 


25, Athena jv. Jack, 115 Or. 357, 
236 P 760 (courts cannot insert word 
“south’”). 

26. Little Rock v. Parish, 36 Ark. 
166. 

27. Little Rock v. Parish, supra; 


Red River Valley Brick Co. v. Grand 
Forks, 27 N. D. 8, 145 NW_ 725. 


28. See Constitutional Law § 381. 

29. State v. Pocatello, 3 Ida. 174, 
28 P 411; Williams v. Willard, 23 Vt. 
369. 

sO. Fla.—Phillips v. Altamonte 


Springs, 110 S 460. 

Ind.—Green v. Cheek, 5 Ind. 105. 

N. J.—Tracy v. Keansburg, SO Noes 
L. 35, 122 A 536, 

N. C.—State v. Rainey, 121 N. C. 
612, 28 SE 366. 

Oh.—State v. Cincihnati, 52 Oh. St. 
419, 40 NE 508, 27 LRA 737. 

Tex.—State v. Wofford, 90 Tex. 

Oak Cliff v. State, 

(Civ. A.) T7 SW 24. 


514, 39 SW 921; 

31. Cooke v. Portland, 69 Or. 572, 
577, 189 P 1095; State v. Engel, 171 
Wis, 299, 177 NW 33. 

“A description of the boundaries of 
a city is an essential element of its 
fundamental law. It is impossible 
to conceive of a city charter which 
would not contain provisions of that 
kind limiting its territorial jurisdic- 
tion.” Cooke v. Portland, supra. 

[a] Statutes construed.—‘‘While it 
is true that under sec. 925-5, Stats., 
as now amended by ch. 183, Laws 


essential part of its charter,*! and whether or not 
certain territory is included in a particular munici- 
pality must generally be determined by its charter,*? 
including amendments.** 
a municipal corporation, 34 it is necessary that the 
territory included in it should be clearly defined 
and well bounded.*° 


In view of the nature oF 


The description must give a 


1917, the patent which the governor 
must issue under the great seal con- 
stituting a city a body corporate 
need no longer contain a description 
defining the boundaries of the city, 
as was required to be inserted there- 
in prior to said last mentioned 
amendment, yet a particular descrip- 
tion of such boundaries is still, as 
before such amendment, required to 
be filed in the office of the secretary 
of state pursuant to sec. 925—21lab. 
Also’ sec. 925—-21b provides for city 
boundary surveys to be made and 
recorded in the register of deeds’ 
office, and that after the lapse of one 
year such survey shall be conclusive 
evidence of the facts appearing there- 
from. It is evidently, therefore, the 
legislative purpose to require a for- 
mal and precise description of the 
corporate boundaries to be made a 
part of the public records concerning 
each particular municipal corpora- 
tion, and such description must nec- 
essarily, be considered a part of its 
charter.” State v. Engel, 171 Wis. 
299, 303, 177 NW 33. , 

101 


32. Ala.—Luverne Vv. 
Ala. 859, 13 S: 509; 

Cal.—Fisher v. San Diego Police 
Ct, 86 Cal. 158, 24 P 1000; San Diego 
. Granniss, 77 Cal,511, 19 P 876, 
sida -Wardner v. Pelkes, 8 Ida. 333, 


Shows, 


69 
La.—Milne y. New Orleans, 13 La. 


N. J.—Tracy v. Keansburg, 99 N. J. 


L. 35, 122 A586. 
wee _—Neal v. Com., 17 Serg. & R. 
(. 

Vt.—Gray v. Sheldon, 8 Vt. 402. 

[a] An exception (1) contained in 
the charter or act of incorporation 
will be accorded effect, and jurisdic- 
tion over the area excepted does not 
pass to the municipality. Tracy v. 
Keansburg, 99 N. J. L. 35, 122 A 586. 
(2) Where land then occupied by the 
United States was excepted from ter- 
ritory of the municipality as. de- 
scribed in the charter, no jurisdic- 
tion, either present or prospective, 
over the land excepted was conferred 
by the charter and the subsequent 
release of the land from federal oc- 
cupancy does not affect the rule. 
Tracy v. Keansburg, supra. 


33. Roswell v. Ezzard, 128 Ga. 43, 
57 SE 114. 

34. See supra § 8: 

SS. Ark.—Little Rock v. Parish, 


386 Ark. 166, 

Cal.—Peo. v. Oakland, 92 Cal. 611, 
28 P 807. 

Fla.—State v. Owens, 109 S 423; 
eaeeetee v. State, 29 Fla. 128, 16 

Ida.—State v. Pocatello, 3 Ida. 174, 
28 P 411 

Me.—Plantation No. 9 v. Bean, . 40 


Me. 218. 
Rae: .—State v. 48 Mo. A, 


Vt.—Cutting v. Stone, 7 Vt. 471. 


Tucker, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘definite location®® and be such as to include terri- 
tory within certain lines.*7 However, a description 
is not void for uncertainty where it is not so uncer- 
tain as to render impossible the ascertainment of the 
boundaries intended-to be established** and the ter- 
ritory intended. to be included therein.*® Also, 

misdeseription of a boundary of a municipality is 
not fatal where other courses, distances, and de- 
seriptions show with reasonable certainty the beund- 
ary intended.*® <A description sufficient for a deed*! 
is sufficient to deseribe the boundaries of a munici- 
pal corporation;#? and the same rules of construe- 
tion obtaining in a case of a private conveyance*® 
are applicable in construing the description of terri- 
tory of a municipality in the charter or act of 
incorporation,** except that in case of doubt the 
grant will be construed in favor of the state and 
against the municipality,*® and consideration should 
be given to the intent of the legislature as gathered 
from its various enactments.4¢ Various specific 
rules have been applied in construing the deserip- 
tion and determining the boundaries of particular 
municipalities.*7 
as shown by the proper records, are not subject to 
collateral attack.*® A person owning land ineluded 
within the corporate boundaries of a municipality is 
charged with knowledge that it is so ineluded,*® 
regardless of whether he owned it at the time of the 


incorporation of the municipality®® or subsequently © 


acquired it.5! 


“Under our statute, and in the very 
nature of the existence of a munici- 
pal government, it is essential that it 
should have ascertained and well- 


MUNICIPAL CORPORATIONS 


The boundaries of a city or town, | 


[43 C.J.] 107 


Disputed boundary between municipality and 
township. Some statutes vest in particular courts, 
authority within their respective counties to cause 
disputed lines and boundaries between a borough 
and township to be ascertained and established,°? 
and prescribe the procedure to be followed.°3 Steps 
or proceedings not required by statute or rule of 
court need not be taken.®4 

[§ 62] b. Boundaries on or Including Waters. 
The boundaries of a municipal corporation situated 
upon a stream or body of water depend on the terms 
of the legislative act defining its limits;°° but some- 
times the terms of the statute or charter are such 
as to render it difficult to determine whether the 
boundaries do or do not extend into or over the 
water.°° Ordinarily the same rules of construction 
as govern the description in a grant or conveyance 
to an individual®’ are applicable in determining the 
territorial limits of a municipality bounded by a 
river or body of water.°’ However, rules relating 
to water boundaries are .inapplicable where the 
boundaries of the municipality are otherwise fixed 
and established by statute or charter without refer- 
ence to bodies of water or the shore lines thereof ;>® 
such bodies of water, or parts thereof, as are in- 
cluded within the boundaries established are subject 
to the jurisdiction of the municipality®® and are not 
to be excluded merely because they are navigable.** 
As a rule municipal corporations situated upon a 
river or body of water have jurisdiction to the 


defined boundaries.” Enterprise v. 
State, 29 Fla. 128, 142, 10 S 740. 

{a] Boundaries as essential to ex- 
istence.—It has been said that mu- 
nicipal corporations “have boundaries 
or they have no existence.” Little 
Rock v. Parish, 36 Ark. 166. 

{b] Validity of statute—(1) “It 
is essential, -for the validity of an 
act incorporating a town, that the 
territory included in the municipal 
corporation shall be so well defined 


and clearly bounded that the legis-‘ 


lative intent may be ascertained and 
given effect.” Rcswell v. Ezzard, 128 
Ga. 43, 48, 57 SE. 114. (2) Statute 
held not void for uncertainty as to 
territory included in village. Sowles 
West, Albans, TI AVt. 418) 45 A 
1050. 

Territory as essential to existence 
see supra § 20 


Nea State v. Tucker, 48 Mo. A. 
37. Cutting v. Stone, 7 Vt. 471, 
[a] Insufficient description. — 


“Commencing with Samuel _ Halil, 
thence to William Scales, and also in- 
eluding John W. Dana, Jason and 
Warren Britt and Thomas Lyford,” 
these being names of persons, is not 
a sufficient bounding within an act 
for laying out the limits and bounds 
of a village. Cutting v. Stone, 7 Vt. 
471. 

38. New Decatur v. Nelson, 102 
Ala, 556, 15 S 275; Peo. v. Linden, 107 
Cal. 94, 40 P 115; State v. Wofford, 
90 Tex. 514, 39, SW 921; Short. v. 
ps iat CRextos CivgivAsy e130: 8 Ww. 
67. } 

[a] If a surveyor can ascertain 
the boundaries with reasonable cer- 
tainty, the description is sufficient. 
State v. Sarasota, (Fla.) 109 S 473; 
Williams vy. Willard, 23 Vt. 369. 

39. State v. Sarasota, (Fla.) 109 
S 473; State v. Forest Park, 87 Fla. 


477, 100 S 735; Lane v. State, 63 Fla. 
220, 57 S 662. 
40. Peo, v. Linden, 107 Cal, 94, 40 


P 115; Pacific Sheet Metal Works v. 
Roeder, 26 Wash. 183, 66 P 428. 
41. See Deeds §§ 62-71. 
42. Smith v. Hurlburt, 108 Or. 


690, 217 P 1093. 354. (10) Superfluous words in-a de- 
43. See Deeds §§ 242-— ry fees seription of municipal boundaries, 
44. Tracy v. Keansburg, 99 N. J.| which is complete without such 

L. 35, 122 A 536. words, will be treated as harmless 
45." Tracy v. Keansburg, supra. surplusage. State v. Sarasota, (Fla.) 
46. Roswell v. Ezzard, 128 Ga. 48,/109 S 473. 

57/SE 114. 4s. Short y. Gouger, (Tex. Civ. A.) 


[a] All the sections of an act 
defining the boundaries must be read 
and construed in connection -witn 
each other. Peo. y. Antioch, 17 Cal. 
A; (51,121 P 945; 

47. See cases infra this note. 

[a] °' Particular matters. — (1) 
Fixed monuments govern courses and 
distances, Gate v. Thayer, 3 Me. 71; 
State v. Bay City, 65 Or. .124, 131 P 
1038. (2) The true lines of a town- 
ship are meant, although others are 
marked on the ground. Wesley v. 
Sargent, 38 Me. 315. (3) A call for 
a turnpike road means the middle of 
the road and not its margin. In re 
Read, 13 N; H. 381. (4) A false re- 
cital may be treated as would a false 
eall in a deed. Peo. v. Antioch, 17 
Cal (A761) 12h) Pl 945." (5) Lands 
covered by railroad tracks will not be 
included within the limits unless re- 
quired in express terms. In re 
Riverton Borough, 6 Pa. Dist. 29, 18 
Pa. Co. 539. (6) Territory. bounded 
by a railroad does not include any 
portion of its right of way or prem- 
ises. New Jersey Southern R. Co. v. 
Chandler, 65 N. J. L. 173, 46 A 732. 
(7) The word ‘westerly’ in describ- 
ing a boundary means due west. 
State v. Huff, 105 Mo. A. 354, 79 SW 
1010. (8) Under the act of 1847 des- 
ignating the northern boundary line 
of Dubuque as Starting from a cer- 
tain “stake and stone,’ and running 
“thence on the north boundary north 
sixty-seven degrees thirty minutes 
east to the middle of the main chan- 
nel of the Mississippi River,’ the 
termini -eing locative and visible ob- 
jects, and the course specially and 
clearly given, the term “north bound- 
ary,” without being identified, was 
too vague and equivocal to justify 
any deflection from the given course. 
Morrison v. Langworthy, 4 Greene 
(Iowa) 177. (9) “Crossing the bar” 
between two islands, dividing a town, 
means passing clear across the entire 
width of the bar on the line of low 
water. Bremen y. Bristol, 66 Me. 


130 SW 267. 

49. State v. Carterville, (Mo. A.) 
183 SW 1093. 

50. State v. Carterville, supra. 

51. State v. Carterville, supra, 

52. In re Dallas Boundary Line, 
10 Kulp (Pa.) 64. 

53. In re Dallas Boundary Line, 
supra. 

54. 
supra. 

[a] Matters held unnecessary. 
(1) Giving of notice for’appointment 
of viewers. In re Dallas Boundary 
Line, 10 Kulp (Pa.) 64, (2) Verifica- 
tion of petition. In re Dallas Bound- 
ary Line, supra. 

55. Et. Smith Bridge Co. v. Haw- 
kins, 54 Ark. 509, 16 SW 565, 12 LRA 
487; Fraser’s Million Dollar Pier Co. 
v. Ocean Park Pier Co., 185 Cal. 464, 
197 P 328, 198 PP. 212: -Aayden® “vy. 
Noyes, 5 Conn. 391; Pratt v. State, 5 
Conn. 388; Neal v. Com., 17 Serge. & 
a (Pa.) 67; and cases infra this sec- 
tion. 

66. Fraser's Million Dollar Pier 
Co. v. Ocean Park Pier Co., 185 Cal. 
464, Lol ee ace Loo. Eade NCR Ewe 
Com., 17 Serg, & R. (Pa.) 67. 

57. Water boundaries of private 
lands see Boundaries §§ 51-82 

58. Western Maryland Tidewater 
R. Co. v. Baltimore, 106 Md. 561, 68 
A 6; Dickow v. Cincinnati, 23 OhN 


BIN Stiles 

59. Minneapolis Real Hst. Bd.. v-. 
ee ee 145 Minn. 379, 177 NW 

60. Minneapolis Real Est. Bd. v. 
Minneapolis, supra. 

[a] Jurisdiction bestowed by 
state.—Whatever jurisdiction over 
the water in question is within the 
authority of the state to bestow is 
deemed to be bestowed upon the mu- 
nicipal corporation within the full 
limit of the boundaries. Dickow v. 
Cincinnati, 283 OhNPNS 1. 

61. Minneapolis Real Est. Bd. v. 
EUpneapolis, 145 Minn. 379, 177 NW 


In re Dallas Boundary Line, 


108 [43 C. J.] 
middle or center therecf,®? especially in the case 
of.a nonnavigable stream,®? but sometimes also in 
the case of a navigable stream.°* In some eases, 
however, the boundary is the margin of the stream®® 
or low-water mark,®® or jurisdiction is held to extend 
to the opposite shore®’ or low-water mark on the 
opposite shore.®8 In the absence of statutory re- 
striction it is proper that the boundaries of a munici- 
pal corporation be so fixed as to include its harbor, 
if it has one.®® An act extending the boundaries 
of a town over the adjacent navigable waters does 
not thereby grant to the town the land covered by 
such water,’® but merely confers civil and criminal 
jurisdiction thereover." 

Shifting boundary. Where the legislature does 
not intend that the boundaries of a municipality 
located on a river or body of water shall remain 
precisely as they existed at the time of the granting 
of the charter or the passage of the statute,’? such 
boundaries may be shifted by natural changes or 
artificial improvements? and be extended hy natural 
accretion,’* the filling in of land,’® and the erection 
of permanent piers, docks, or wharves, extending out 
- from the soil and land,*® as distinguished from float- 
ing and moyable vessels or piers,’’ or a pier and 
pavilion otherwise outside the limits of the city and 
connected with it only by means of a movable float, 
boat, or raft.78 


62. U. S.—St. Louis Pub. Schools 
v. Risley, 10 Wall. 91, 19 L. ed. 850; 
Jones v. Soulard, 24 How. 41, 16 L. 
ed. 604; Leary v. Jersey City, 208 
Fed. 854, 126 CCA 12 [aff 248 U.S. 
828,.39 SCt 115, 63 L...ed. 271). 

(Cal. Alameda v. Oakland, 246 P 
69. 

- Me.—Perkins v. Oxford,.66 Me. 545; 
Granger v. Avery, 64 Me. 292. 
-sMass.—Cold Spring Iron Works v. 


ued, would 
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of it was a wooden fence about two 
rods, and beyond that the bank was 
so steep that a fence was, unneces- 
sary, the boundary line did not cross 
the river diagonally to the end of the 
wall, but followed the thread of the 
river (not navigable) until it reached 
the point where the wall, if: contin- 
intersect the thread of 
the river, and thence making an an-| R. 
gle, it took the line of the wall. In 


“. [pp eae 


Islands. A municipality having a boundary desig- 
nated as the ‘‘coast line’’? may inelude land, called 
an ‘‘island,’’ separated from the mainland by water 
at certain, but not other, stages of the tide.”® The 
authority of commissionérs to- make an equitable 
division of tidewater for purposes of municipal ju- 
risdiction, as between two municipalities, does not 
include power to define municipal land boundaries 
in respect of islands situated in the tidewater.*° 

Adjustment of boundary by agreement with pri- 
vate owners. Under the authority conferred by 
some charters, municipal authorities may make an 
agreement with private owners for the purpose of 
adjusting and settling a disputed boundary line in 
the navigable waters of a bay.*+ 

[§ 63] c. Usage or Acquiescence. Monuments and 
plain lines of location must generally, in determining 
the extent of territorial limits, prevail over any mere 
acts of user or attempted jurisdiction by the munici- 
pal authorities,’? but when the boundary of a city 
has been acquiesced in by all persons interested for 
a period of twenty years or longer, such boundary 
will be considered the correct one, where, apart from 
such acquiescence, there is uncertainty as to the 
true boundary,®* or even though the boundary ac- 
quiesced in may depart in some respects from the 
lines or limits specified in the charter or statute.5* 
Although the charter of a municipality does not 

71. See XVIII, E, 5. 

72. Western Maryland Tidewater 
R. Co. v. Baltimore, 106 Md. 561, 68 


A 6; Bechtel v. Edgewater, 45 Hun 
240 [aff 122 _N. Y. 649, 25 NE 957f. 


73. Bechtel v. Edgewater, supra. 
74. Udall v. Brooklyn, 19 Johns- 
CNeS Yas ioe 


75. Western Maryland Tidewater 
Co. v. Baltimore, 106 Md. 561, 68 
A 6; Udall v. Brooklyn, 19 Jonns. 


Tolland, 9 Cush. 492. 

N. H.—State v. Canterbury, 28 N. 
H. 195; Boscawen vy. Canterbury, 23 
N. H. 188. ¢ 

Pa.—Gilchrist v. Strong, 167 Pa. 
628, 31 A931. 

S. C.—State v. Columbia, 27 S. C. 
137,:3 SE. 55. 

Ont.—In re McDonough, 30 U. C. Q. 
B. 288, 

[a] Usage and acquiescence.—(1) 
As in other cases (see infra § 63) a 
fixed practice and acquiescence there- 
in on the part of all concerned for_a 
long period of time is accorded 
weight in determining whether the 
boundaries of a municipality extend 
to the middle of a body of water. 
Leary v. Jersey City, 208 Fed. . 854, 
126.CCA 12 [aff 189 Fed. 419, and aff 


243 U.S. 328,39. SCt\ 115,.63 L. ed. | 


271]; Alameda v. Oakland, (Cal.) 246 
P 69. (2) Even where, by the terms 
of the charter, the corporate limits 
do. not extend so far, yet jurisdiction, 
for the service of process and the 
enforcement of the law, may extend, 
by ancient and unvarying usage, to 
the middle of a river. Hayden v. 
Noyes, 5 Conn, 391; Pratt v. State, 
5 Conn. 388. 

63. Me.—Perkins v. Oxford, 66 Me. 
545. 
‘“"“Mass.—Cold Spring Iron Works v. 
Tolland, 9 Cush. 492. 


_ N: J.—State v. Davis, 25 N. J. L. 
386. 
Pa.—Gilchrist v. Strong, 167 Pa. 


628, 31 A 931. 

Ss. C.—State v. Columbia, 27. S. C. 
13%, 3 i555. 

[a]. Construction of particular 
statute.—In the act incorporating the 
town of Hamilton in Massachusetts, 
where the boundary line was de- 
‘scribed as “running by a river to a 


wall,” ete, “then by said wall,” ete.,' 


and the wall was nearly at right an- 


gles with the river, and from the end’ 


re Ipswich, 13 Pick. (Mass.) 431. 

64.. Gilchrist v. Strong, 167. Pa. 
628, 31 A 931 (made boundary by 
statute). 

65. Municipality No. 2. v. Munici- 
pality,.No... 1,17 a. 573%) Bhompson 
v. Blackwell, 5 la. 465; Juke v. 
Brooklyn, 43 Barb. (N. Y.) 54 [aff-t 
Abb. Dec. 24, 8 Keyes 444, 3 Transcr. 
A. 305]. And see Decker v. New 
York, «2062 ADD. DLV. 8b 4.1.02 Gar Leos 
549 (holding that the village in ques- 
tion extended to a certain bay and 
deeming it unnecessary to consider 
whether the village extended to the 


high-water mark or the low-water 
mark). 
66. Atlantic Dock Co. v. Brooklyn, 


1 Abb. Dee. (N. Y.) 24, 3 Keyes 444, 
3 Transcr. A. 305; State v. Eason, 114 
N. C.; 787,19 SE '88, 41) AmSR Stl 23 
LRA 520; St. John y. Wilson, 2 N. B. 
Eq. 398. : 

[a] Navigable stream.—(1) It has 
been held that where a navigable 
stream is designated as one of the 
boundaries of a municipality, the 
low-water line and not the thread of 
the stream is the boundary (State v. 
Eason, 114 N. C. 787, 19 SE 88, 41 
AmSR 811, 23 LRA 520), (2) unless 
express language to the contrary is 
used- in. the act of incorporation 
(Gilchrist’s App., 109 Pa. 600). 

[b] “Ship channel,” as the term 
is used in defining the boundaries of 
a town, means ordinary low-water 
mark. Oakland vy. Oakland Water 
Front Co., 118 Cal. 160, 50 P 277 [foll 
Western Pac. R. Co. v. Southern Pac, 
Co., 151 Fed. 376, 80 CCA 606 (rev 


144 Fed. 160)]. 

67. Neal v. Com., 17 Serg. & R. 
(Pa.) 67. 

68. Stryker v. New York, 19 


Johns, (N, Y.) 179. 


69. Smith v. Skagit County, 45 
Fed. 725. 
70. See XVIII, ‘E, 5. 


(NEO Y¥RVaLTbe 

76. Western Maryland Tidewater 
R. Co. v. Baltimore, 106 Mad. 561, 68 
A 6; Tebo v. Brooklyn, 134 N. Y. 341, 
31 NE 984 [aff 10 NYS 749]; Atlantic 
Dock Co. v. Brooklyn, 1 Abb. Dec. 
(N. Y.) 24, 3 Keyes 444, 3 Transcr. A. 
305; Stryker v. New York, 19 Johns. 
GNG AY SUT Udell. Va vs ro Olly me lo 
WOnTIS. (CN. Soo santDs 

77. Treuth v. State, 120 Md. 257, 
87 A 663, 47 LRANS 1161; Stryker v. 
New York, 19 Johns. (N. Y.) 179: 

78. Treuth v. State, 120 Md. 257, 
87 A 663, 47 LRANS 1161. 

79. Mowat y. North Vancouver, 9 
Bo. 200. 

80. Russ v. Boston, 157 Mass. 60, 
31 NE 708. 

81.. Bergen Beach Land Corp. v. 
New. York, 113 Misc. 491, 185 NYS 
177 (Jamaica Bay). 

82. Com. v. Stahr, 162 Ky. 388, 390, 
172 SW 677 [cit Cyc]; New Jersey 
Southern R. Co. v..Chandler, 65 N. J. 
Wil Vy LAG cay dioiets 

[a] A city is not concluded, in re- 
spect of its boundary line, by: (1) 
Maps recently made and published 
by it.. Decker v. New York, 216 App. 
Div..334, 214 NYS. 540. (2) A con- 
tention made by it in proceedings be- 
fore a state land board. Decker v. 
New York, supra. 

83. Alameda v. Oakland, (Cal.) 246 
P 69; Peo. vy." Antioch, 17 Cal’ Av’ 751, 
121 P 945 (thirty-eight years); Bel- 
knap v. Louisville, 98 Ky. 444, 20 SW 
309, 14 KyL 420; State v. Columbia, 
Zilyisvn Cu lS ty uous en bo. 

84. Wells v. Jackson Iron Mfg. 
Co., 48 N. H. 491; Marsha v. Richland 
County, 81 S. C. 135, 62 Sm 4. 

[a] Applications. of rule. — (1) 
Where the boundary of a. city has 
been actually surveyed and located 
by commissioners charged with that 


‘duty, and their action has been gen- 


erally recognized and acquiesced in, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 63-64] 


expressly include a certain place 


within the corporate limits, yet if the inhabitants 
of such place have considered themselves residents 
thereof and have exercised and enjoyed the same 
municipal privileges and benefits as the other inhabi- 
tants for a long time, they will be amenable to police 
While, in connection with other facts, 
the payment of municipal taxes for many years may 
show that the owner regarded his land within the 
municipal limits,®° yet the payment of taxes on lands 
erroneously assessed by a city does not alone con- 
stitute such aequiescence on the part of the owner 
thereof as will prevent him from asserting that such 


regulations.®® 


by those concerned, the boundary 
cannot be overthrown by subsequent 
measurements not sanctioned or rec- 
ognized by the legislature, although 
Such measurements may tend to 
show some departure from the limits 
as specified in the charter. Marsha 
v. Richland County, 81 S. C. 135, 62 
SE 4. (2) Where an act dividing a 
town into two precincts described the 
dividing line as ‘‘a straight line,” and 
appointed a surveyor to run the line, 
which he did, and one of the pre- 
eincts was afterward incorporated as 
a separate town, and the line run by 
the surveyor was perambulated from 
time to time by the selectmen, and 
acquiesced in by the two towns for 
more than one hundred years, thé line 
run by the surveyor was the true 
dividing line between the two towns, 
although not perfectly’ straight. 
Chenery v. Waltham, 8 Cush. (Mass.) 
327. 

85. Milne v. New Orleans, 13 La. 


68. 

86. Pidgeon vy. McCarthy, 82 Ind. 
321. 

87. Armstrong v. Topeka, 36 Kan. 


432, 13 P 843. 

83. State v. Columbia, 27 S. Ca TST, 
3 SH. 55: 

s9. In re La Porte Tp. Rateta tion. 
17 Pa. Dist. 695. 


90. In re La Porte Tp. Annexation, 
supra. 

91. Ark.—Little Rock v. Parish, 36 
Ark. 166. 


Cal.—Allen y. Bakersfield, 157 Cal. 
720, 109 P 486. 

N. Y.—Kinne v. Syracuse, 2 Abb. 
Dec. 534, 3 Keyes 110 [aff 30 Barb. 
349]. 

at D.—Schaffner vy. Young, POAING 43, 
245, 86 NW 733. 

Oh.—State v. Cincinnati, 20 Oh. St. 
18. 

Pa.—Johns v. Davidson, 16 Pa. 512. 

S. Dx—Stuart v. Kirley, 12° S. D. 
245, 81 NW. 147. 


Tenn.—Williams v. Nashville, 89 
Tenn. 487, 15 SW 364; McCallie v. 
Che ttanooga, 3 Head 317, 

Wis.—Washburn v. Oshkosh, 60 


Wis. 453, 19 NW 364. 

[a] Change of boundary of assem- 
bly district.—A statute altering the 
boundary of a city or other local di- 
vision of the state is unconstitu- 
tional, if its incidental effect would 
be to violate a constitutional provi- 
sion by altering the boundary of an 
assembly district at any other time 
than on the decennial enumeration of 
population. Kinne v. Syracuse, 2 Abb. 
Dec. (N. Y.) 534, 3 Keyes 110. 

[b] Due process of law.—Aet 
(1903) p 148, authorizing the change 
of boundaries of municipal corpora- 
tions where their territory is con- 
tiguous, is not unconstitutional as 
authorizing the taking of private 
property without due process of law. 
Little Rock v. North Little Rock, 72 
Ark, 195, 79 SW 785. 

[c] Towns and cities mentioned 
by name in the state constitutions do 
not thereby acquire a constitutional 
fixity of boundary which will prevent 
the legislature from altering such 
boundary. Wade y. Richmond, 18 
Gratt. (59 Va.) 583. 

Title of act see Statutes [36 Cyc 
1040]. 


MUNICIPAL CORPORATIONS 


supposed to be 


territorial 
favored. 


92. U. S.i—Kelly y. Pittsburgh, 104 
U. S. 78, 26 L. ed. 659; Mt. Pleasant 
v. Beckwith, 100. U.,S, 514,25, Lo ed. 
699; Laramie County v. Albany, 92 
U.S. 307, 23 L. ed. 552. 

Ark. —Eagle v. Beard, 33--Ark. 497. 

Cal—In re East Fruitvale Sani- 
tary, Dist, 168pCaly 4535. 111. Bis6s:: 
Allen. v. Bakersfield, 157 Cal. 720, 109 
P 486; Peo. v. Riverside, 70. Cal. 461, 
11 P7593) Peo. Nevada, 6 Cal. 148. 

Colo.—Denver v. Coulehan, 20 Colo. 
474A, 39 P 425, 24; LRA. 751. 

Conn.—Suffield v. Hast Granby, 52 
Conn, 175. 

Fla.—Ormond vy. Shaw, 50 Fla. 445,, 
39 S 108. 

Ga.—Howell vy. Kinney, 99 Ga. 544, 
27 SE 204; Kelly v. Tate, 43 Ga. 535. 

Ida.—Sabin v. Curtis, 3 Ida. 662,' 
BAG 2a BENS 

Ill. Peo. v. Rock Island, 271 111. 
412, 420, 111 NE 291 [cit Cyc]; Cicero 
v. Chicago, 182.,Tll. 301; 55—NE. 351; 
Galesburg v. Hawkinson, 75 Ill. 152;' 
Ve tera v. Bloomington, 185 Ill. 

70 

Ind.—Pittsburgh, ete, Co. v. An- 
derson, 176 Ind. 16, 95 NE 363; Wiley! 
Vv. Bluffton, 111 Ina. 152,12 NE 165;: 
Stilz v. Indianapolis, 5. Inds a Sips 
é Iowa.—Merford v. Unger, 8 Iowa, 
2: 

Kan.—In re Howard County, 15 
Kan. 194; "Atchison; .ete,,,) Ry, Conv. 
Maquilkin, 12 Kan. 301. 

Ky.—Pence.v. Frankfort, 101 Ky. 
534, 41 SW 1011, 19 Kyl 721. : 

Lia.—Dees v. Lake Charles, 50 La. 
Ann. 356, 23 S 382; Stoner v. Flour- 
noy, 28 La. Ann. 850. 

Me.—North Yarmouth vy. Skillings, 
45 Me. 133, 71 AmD 530; Gorham vy. 
Springfield, 21 Me. 58. 

Md.—McGraw v. Merryman, 133 
Md. 247, 104 A 540; Daly v. Morgan, 
69 Md. 460, 16 A. 287,15 LRA 757; 
Prince George’s County v. Bladens- 
burg, 51 Md. 465. 

Mass.—Chandler v. Boston, 112 
Mass. 200. 

Mich.—Peo. v. Bradley, 36 Mich. 
447; Peo. v. Bennett, 29 Mich. 451, 18 
AmR 107. 

Minn.—Roos v. State, 6 Minn. 428. 

Miss.—Martin vy. Dix, 52 Miss. 53, 
24 AmR 661. 

Mo.—Giboney v. Cape Girardeau, 58 
Mo. 141; Woods v. Henry, 55..Mo. 
566; St. Louis v. Allen, 13 Mo. 400; 
St. Louis v. Russell, 9 Mo.. 507. 

Nebr.—MacGowan vy. Gibbon, 94 
Nebr. 772, 144 NW 808. 

N. H.—State v. Canterbury, 28 N. 
edo oe 
Oe Pe J.—State v. Camden, (Sup.) 44 

61 

N. Y.—Rumsey Ne. -ELCO Sr ELON alee 
Che Irollistern ive Rochester, 41 Misc. 
559, 85 NYS 147. 

N. C.—Lutterloh v. Fayetteville, 


149 N, C. 65, 62 SE 758; Mills v. Wil- 
liams, 33. N.C. 558. 

Oh.—Blanchard v. Bissell, 11 Oh. 
St. 96; tall y.. MeClure;27.,Oh. iCir. 
Ct. 376. 

Or.—Winters v. George, 21 Or, "251, 
27 P 1041. 

Pa.—Hewitt’s App., 88 Pa. 553 
Kelly v.. Pittsburgh, 85 Pa. 170, 27 
AmR, 633 [aff 104 U. S. 78, 26 L. ed. 
659]; Smith v. McCarthy, 56 Pa. 359. 


R. I.—In re Canal, etc., Sts., 18 R. 
I. 129, 25 A 975, 
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land was not within the city,87 nor is the failure to 
tax certain property an admission by the city that 
such property is without the city limits.%* 

[§ 64] 2. Alteration—a, Power To Make, Grounds 
for, and Objections to—(1) In General. 
being against the policy of the law,8® changes of 
limits 
Subject to such constitutional restrie- 
tions, if any, as may exist,®+ the legislature has 
power to alter the boundaries of a municipal corpo- 
ration,®? even without the consent of the munici- 
pality, its inhabitants, or the inhabitants of the 
territory affected.%* 


Instead of 


to meet new conditions are 


The courts do not regard the 


Tenn.—Williams vy. Nashville, 89 
Tenn. 487, 15 SW 364; McCallie v. 
Chattanooga, 3 Head 317. 

Tex.—Madry v. Cox, 73 Tex. 538, 
aed 541; Norris v. Waco, 57 Tex. 
635. 

Va.—Wade v. Richmond, 18 Gratt. 
(59 Va.) 583. 

W. Va.—Roby v. Sheppard, 42 W. 
Va. 286, 26 SE 278, 

Wis.—Fenton v. Ryan, 140 Wis. 
353, 122 NW 756; Chicago, ete., R. 
Co. vy. Langlade, 56 Wis. 614, 14 NW 
844; Slauson v. Racine, 13 Wis. 398; 
Milwaukee v. Milwaukee, 12 Wis. 93. 

And see Constitutional Law § 631. 

“The power to change lawfully es- 
tablished boundaries of a munici- 
pality ...is legislative.” MacGowan 
y. Gibbon, 94 Nebr. 772, 773, 144 NW 

[a] Extension in one direction and 
reduction in another.—It, is compe- 
tent for the legislature, by the same 
act, to extend the boundaries of a 
city in one-or several directions, and 
reduce them in another by excluding 
territory originally a portion of the 
municipality. Wade vy. Richmond, 18 
Gratt. (59 Va.) 583. 

{b] Repeal of statutes.—(1). The 
act of April 1, 1834, authorizing alter- 
ation of borough limits, was not re- 
pealed by Act April 3, 1851 § 30. :Me¢- 
Fate’s App., 105 Pa. 323. (2) -And 
such acts of April 1, 1834 and April 3, 
1851 § 30, were not repealed ‘by, the 
acts of June 11, 1879 and; ‘May.<17, 
1883. In re Plymouth Borough, 16% 
Pa, 612, 31 A 938; In re Waynesboro, 
6 Pa. Co. 140; In re Tunkhannock 
Borough Extension, 3.Pa. Co: 480. 

Delegation of legislative power .to 
courts see Constitutional Law § 352. 

Power to make or authorize par- 
ticular changes see infra §§ 65-69, 
NOnpe ie On 

93. U. S.—New Orleans vy. New 
Orleans Water Works Co., 142 U.S. 
79, 12 SCt 142,735 L. ed. 943 -issex 
Public Road Bd. v. Skinkle,.140 U. S. 
334, 11 SCt 790, 35 L. ed. 446. 

Ark.—Little Rock v. Parish, | 36 
Ark, 166. 

Cal.—Peo. v. Coronado, 100 Cal. 571, 
385 P 162; In re Strand, 21 P 654; 

Fla. —Ormond Vv. Shaw, 50 Fla. 445, 
39 S 108. 

Ill.—Peo. v. Rock Island, 271 Tl. 
412, 420, 111 NE 291 [cit Cyc]; Smith 
v. Peo., 154 Tl. 58, 39 NE 319; Quincy 
v. O’Brien, 24 Tll. A. 591. 

Ind.—Pittsburgh, ete., 
Anderson, 176 Ind. 16, 
Paul v. Walkerton, 150 Ind. 565, 50 
NE 725; Pittsburgh, ete. R. Co. v. 
Indianapolis, 147*Ind. 292, 46 NE 64h; 
Taggart v. Claypool, 145 Ind. 590, 44 
NE 18, 32 LRA 586; State v. Kolsem, 
130 Ind. 434, 29 NE 595, 14 LRA 566; 
Indianapolis v. Patterson, 112 Ind. 
344, 14 NE 551; Stilz v. Indianapolis, 
55 Ind. 515, 
geome fend v. Unger, 8 Iowa 

Ky.—Boyd v. Chambers, 78 Ky. 
140; Miller v. Pineville, 89 SW 261, 
28 KyL 379; Covington v. Southgate, 
15 B. Mon. 491. 

Me.—North Yarmouth v. Skillings, 
45 Me. 133, 71 AmD 530. 

Md.—Daly v. Morgan, 69 Md. 460, 
16 A 287, 1 LRA 757; Prince George’s 
County vy. Bladensburg, 51 Md. 4635. 


a. BCOW AA. 
95 NE 363: 
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legislative power in this respect as absolutely un- 
limited and unrestricted,®* but rather as one which 
may and should be exercised in accordance with the 
facts of nature®®. and the principle that a municipal- 
ity is a single body, the territory of which must 
be included within a single boundary.*® 
justice to a, part of the inhabitants will not be good 
ground for a court to enjoin a change in the bound- 
aries of a municipality, where the public welfare 
requires such change;®’ and the courts are slow to 
declare acts changing the boundaries of a munici- 
The boundaries of 
a municipal corporation as fixed in its charter by 


pality void for indefiniteness.®® 


Mich.—Muskegon v. Gow, 94 Mich. 
453, 54 NW 170; Peo. v. Bennett, 29 
Mich. 451, 18 AmR 107. 

Miss.—Forbes v. Meridian, 86 Miss. 
243, 38 S 676; Martin v. Dix, 52 Miss. 
53, 24 AmR 661. 

Mo.—St. Louis v. Allen, 13 Mo. 400. 

Nebr.—Gottschalk v. Becher, 32 
Nebr. 653, 49 NW 715; State v. Bab- 
cock, 25 Nebr. 709, 41 NW 604. 

N. H.—State v. Canterbury, 28 N. 
H. 195; Bristol v. New Chester, 3 N. 


H. 524. 

Oh.—Hill v. McClure, 27 Oh. Cir. 
Ct. 376. 

Or.—Winters v. George, 21 Or. 251, 
27 P 1041. 


Pa.—Com. v. Macferron, 152 Pa. 
244, 25 A 556, 19 LRA 568; Smith v. 
McCarthy, 56 Pa. 359. 

R. I.—In re Canal, etc., Sts.,.18 R. 
WALA 25 AS 975: 

Tenn.—McCallie vy. Chattanooga, 3 
Head 317. 

Tex.—Madry v. Cox, 73 Tex. 538, 11 
SW 541; Graham v. Greenville, 67 
Tex. 62, 2 SW 742. 
~Va.—Richmond v. Richmond, etc., 
R. Co., 21 Gratt. (62 Va.) 604; Wade 
v. Richmond, 18 Gratt. (59 Va.) 583. 

W. Va.—Roby v. Sheppard, 42 W. 
Va. 286, 26 SE 278. : 

Wis.—Washburn vy. Oshkosh, 60 
Wis. 453. 19 NW 364; Slauson v. Ra- 
cine, 13 Wis. 398; 


94, Denver v. Coulehan, 20 Colo. 
ATUL, (39 (P24255°27 TERA TS 1. 
95. Ark.—Woodruff v. Eureka 


Springs, 55 Ark. 618, 19 SW 15. 

Fla.—Enterprise v. State, 29 Fla. 
128, 10 S 740. 

Ill.— Cicero v. Chicago, 182 Ill. 301, 
55 NE 351. 

a ea v. Page, 23 

5: 

Iowa.—Truax v. Pool, 46 Iowa 256. 

Nebr.—McClay v. Lincoln, 32 Nebr. 
412, 49 NW 282; South Platte Land 
Co. v. Buffalo County, 15 Nebr. 605, 
19 NW 711. 

N. J.—Miller v. Camden, 44 A 961. 

Wis.—Smith v. Sherry, 50 Wis. 210, 
6 NW 561. 

Nature and extent of territory 
Liem can be annexed sce infra §§ 70, 
(pe 

96. Vestal v. Little Rock, 54 Ark. 
S21 O29, LO SW 891, 16 SWei2e te i 
LRA 77%; Denver v. Coulehan, 20 
Colo 471; 139° P “425, 2%. LRA 75l; 
Howell v. Kinney, 99 Ga. 544, 27 SK 
204; Chicago, ete, R. Co. v. Oconto, 
50 Wis. 189, 6 NW 607, 36 AmR 840. 

Annexation of noncontiguous terri- 
tory see infra § 73. 

97. In re West Homestead Bor- 
ough, 31 PittsbLegJNS (Pa.) 172. 

98. New Decatur v. Nelson, 102 
Ala. 556, 15 S 275. 

99. Pensacola v. Louisville, ete., 
R. Co., 21 Fla. 492; Willett v. Bell- 
ville Corp., 11 Lea (Tenn.) 1. 

1. See infra § 82. 

2. Pittsburgh, ete, R. Co. v. An- 
derson, 176 Ind. 16, 95 NE 363; Atchi- 


Ind. 


son, etc., R. Co. v. Maquilkin, 12 Kan. | 


301; Com. v. Stahr, 162’ Ky. 388, 172 
SW 677; Willett v. Bellville Corp., 11 
Lea (Tenn.) 1; McCallie v. Chatta- 
nooga, 3 Head (Tenn.) 317; Norris v. 
Smithvilie, 1 Swan (Tenn.) 164, 

3. Eastham v. Steinhagen, 111 


MUNICIPAL CORPORATIONS 


Slight in- 
abling acts.® 


lish new ones.* 


Of Legislature. 


Tex. 597, 600, 248 SW 457. 

“The home rule amendment and 
the enabling act transferred to the 
specified cities, through the agency 
of their qualified voters, the same 
power which the Legislature had... 
{[theretofore] possessed to change 
territorial boundaries.” Hastham v. 
Steinhagen, supra, 

Fe Gorrill' v. Whittier, 3 N. H. 
265, 

5. In re Denver, 18 Colo. 288, 32 
P 615; Chalstran v. Knox County Bd. 
of Education, 244 Ill. 470, 91 NE 712; 
Houston v. Magnolia Park, (Tex. 
Commn. A.) 276 SW 685. And see 
cases infra this note. ' 

[a] Withholding advantages.—A 
statute withholding absolutely for 
the period of ten years from newly 
added territory the advantages. ot 
police, light and fire protection en- 


joyed by the old city is unconstitu-' 
tional, and this is true, although it. 


further provides that the new terrt- 
tery shall be exempt from taxation 
for these purposes during such 
period. Jones v. Memphis, 101 Tenn. 
188, 47 SW 138. 

[b] Provision for an _ election 
under an unconstitutional statute ren- 
ders a law providing for the annexa- 
tion of territory inoperative. In re 
Millvale Borough, 5 Pa. Dist. 726 
(holding inoperative the act of May 
8, 1895. [P. L. p 56]). 

{c] The right to local self-gov- 
ernment is not denied by statutes au- 
thorizing or providing for the annex- 
ation of certain territory to a city. 
Atty.-Gen. v. Springwells Tp. Bd., 148 
Mich. 528, 107 NW 87; Waslien v. 
Hillsboro, 48 N. D. 11138, 188 NW 788. 

[d] Representation in council.— 
An act extending the corporate lim- 
its of a city is not void because it 
does not give the annexed territory 
representation in the city council 
until the next election; in the nature 
of things there must be an interval 
between annexation and_ election. 
Toney v. Macon, 119 Ga, 83, 46 SE 80 
[dism app 195 U. S. 625, 25 SCt 791, 
49 Ll. ed. 350]. 

_[e] Right to vote.—A statute pro- 
viding for annexation will not be held 
invalid in its entirety simply because 
it does not, in terms, provide the 
exact machinery for preserving the 
franchise to the electors of the an- 
nexed territory. Collins v. Detroit, 
195 Mich. 330, 161 NW 905 (dealing 
with case where no elector entitled to 
vote was deprived of his right of 
franchise, the necessary legal steps 
to preserve that right having been 
seasonably taken after the annexa- 
tion was effected). 

If] Integrity of legislative dis- 
tricts.— (1) In order to be _ valid, 
statutes relating to annexation, as 
well as the proceedings thereunder, 
must not violate constitutional pro- 
visions relating to representative 
and senatorial districts. Warren v. 
Charlestown, 3 Gray (Mass.) 84 (St. 
[1854] e¢ 483, for abolishing Charles- 
town and annexing the territory in- 
cluded within its limits to Boston, 
providing that the territory of 
Charlestown, for the purposes of 
electing representatives to the gen- 


~1§§ 64-65 


the legislature cannot be changed except by the legis- 
lature,°® or in the mode prescribed by legislative 
authority.1. The municipal authorities or voters can 
in no ease alter the boundaries of the city, unless 
the power so to do is conferred upon them by the 
legislature? or by constitutional provision and en- 
The statutory authority of a court to 
settle and establish disputed boundary lines does 
not include power to alter existing lines and estab- 


[§ 65] (2) Annexation—(a) General Power—aa. 


Subject to constitutional limita- 


tions,® the legislature has general power to extend 


eral court, shall, until otherwise pro- 
vided by law, be a distinct represen- 
tative district, entitled to the same 
number of representatives, and with 
the same rights and duties in their 
selection, as it would have possessed 
under the laws if the act had not 
been passed, is unconstitutional and 
void, as creating and conferring on an 
anomalous representative district 
rights and duties conferred by Const. 
[1780]. ec 1 art. 2 § 3, only upon cor- 
porate towns); Cook v. Kent County, 
190 Mich. 149, 155 NW 1033; Peo. Vv. 
Holihan, 29 Mich. 116° (an act de- 
taching portions of certain adjoining 
townsnips, and attaching them to a 
city.as parts of existing wards, and 
in the formation of a new _ ward, 
which has the effect of transferring 
such portions from one representa- 
tive district to another, is unconstitu- 
tional). (2) Certain statutes have 
been held unobjectionable on this 
ground. Kentucky Wagon Mfg. Co. 
v. Louisville, 46 SW 499, 20 KyL 408; 
Atty.-Gen. v. Springwells Tp. Bd., 143 
Mich. 523, 107 NW 87; Alexandria v. 
Alexandria County, 117 Va. 230, 84 
SE 630. (83) Where the statute is 
silent on the subject, the constitu- 
tional requirement may be satisfied 
by including in the order of submis- 
sion to the voters a provision that 
the territory in question shall be an- 
nexed for all purposes save for the 
one purpose of electing representa- 
tives to the state legislature. Col- 
lins v. Detroit, 195 Mich. 330, 161 NW 
905; Oakman y. Wayne County, 185 
Mich. 359, 152 NW 89 [dist Peo. v. 
Holihan, 29 Mich. 116]. 

{g] Constitutional limitations as 
to the power to create municipal cor- 
porations only do not restrict the 
power of the legislature with respect 
to the annexation of territory to ex- 
isting municipalities. Chandler v. 
Boston, 112 Mass. 200 (the provi- 
sions of the second amendment of 
the Massachusetts constitution pro- 
viding that no municipal.or city gov- 
ernment should be erected or consti- 
tuted in any town not containing 
twelve thousand inhabitants had no 
application to the annexation, by the 
authority of the legislature, of a 
town to a city already existing); Car- 
bondale Tp.’s App., 5 Pa. Co. 339 (the 
act of May 24, 1887, providing for 
the annexation of territory adjacent 
to a city on petition of three fifths 
of the taxable inhabitants thereof, 
and ordinances of the city council 
pursuant thereto, were not in viola- 
tion of Const. art 15 § 1, providing 
that cities may be chartered when- 
ever a majority of the,electors of 
any town or borough having a popu- 
lation of at least ten thousand shall 
vote at any general election in favor 
of the same), 

_({h] Classification——The  annexa- 
tion of territory to cities relates to 
their “organization and government,” 
within Const. § 156, providing for 
the classification of cities for that 
purpose, and the laws in relation to 
the annexation of territory to cities 
of the various classes may differ. 
Lewis v. Brandenburg, 105 Ky. 14, 
47 SW 862, 48 SW 978, 20 KyL 1011. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


.§§ 65-66] 


the boundaries of a municipal corporation or to 
annex, or to authorize the annexation of, territory 
Exeept where submission of the question to 
the voters is required by constitutional provision,* 
the legislature may annex, or authorize the annexa-~ 
tion of, territory without the consent of the inhabi- 


to it.® 


tants of the territory affected.® 


[§ 66] bb. Of Other Bodies or Persons. It is not 


[i] Constitutional provisions re- 
lating to county lines.—Act (1888) c 
98, extending the limits of Baltimore 
City by including therein parts of 
Baltimore County, does not violate 
Const. art 13 § 1, relating to the or- 
Sanization of new counties, and the 
location of county seats, which pro- 
vides that the lines of a county shall 
not be changed without the consent 
of a majority of the voters of the 
territory sought to be taken from 
One and added to another county. 
Daly v. Morgan, 69 Md. 460, 16 A 287, 
1 LRA 757. 

[j] Indebtedness.—(1) Const. art 
9 § 12, which limits the extent of 
municipal indebtedness, does not ren- 
der invalid the annexation of one 
municipality to another, although 
the indebtedness of one or both of 
them exceeds the constitutional limit. 
True .v: Davis, 133. Il.» 522). 22 NE 
410, 6 LRA 266: (2) Acts (1921) p 
676, amending the charter of Atlanta 
by providing for the inclusion of the 
town of Kirkwood, does not violate 
Const. art 7 § 10, providing that mu- 
nicipal corporations shall not incur 
debts until provision has been maae 
by the municipal] government, or art 
7 § 7 par 1, requiring the assent of 
the voters to the incurring of depts, 
there being no new debt created. 
Davidson vy. Kirkwood, 152 Ga. 357, 
IMOWSEH 154.743) Making annexed ter- 
ritory liable for preéxisting indebted- 
ness of annexing municipality see in- 
fra § 122. 

[k]. Due process of law.—The an- 
nexation of territory to a municipal 
corporation does not constitute a tak- 
ing of property without due process 
of law. Kelley v. Pittsburg, 104 U. 
S. 78, 26 L. ed. 659; Clay v. Hustis, 7 
By (24) 141; Taggart v. Claypool, 145 
Ind. 590, 44 NE 18, 32 LRA 586; Stilz 
v. Indianapolis, 55 Ind. 515; Callen v. 
Junction City, 43 Kan. 627, 23 P 652, 
7 LRA 736; Lenox Land Co. v. Oak- 
dale, 137 Ky. 484, 125 SW 1089, 127 
SW 538; Groff v. Frederick City, 44 
Md. 67; Atty.-Gen. v. Swringwells 
Tp. Bd., 148 Mich. 523, 107 NW 87; 
Martin v. Dix, 52 Miss. 53, 24 AmR 
agas Blanchard vy. Bissell, 11 Oh. St. 


[1] Statutes held not unconstitu- 

tional —Clay v. Eustis, 7 F. (2d) 141; 
- MeGraw v. Merryman, 133 Md. 247, 

104 A 540; Malone v. Williams, 118 
ite 390, 103 SW 798, 121 AmSR 

Impairment of obligation of con- 
tract see Constitutional Law § 631. 

6. U.S.—Clark v. Kansas City, 176 
U. S. 114, 20 SCt 284, -44 L. ed. 392. 
Laramie County y. Albany County, 
92 U. S.. 307, 23 L...ed. 552; Hender- 
son y. Jackson County, 12 Fed. 676, 
2 McCrary 615. 

Ala.—Van Hook vy. Selma, 70 Ala. 
361, 45 AmR 85. 

Ark.—Little Rock v. North Little 
Rock, 72 Ark. 195, 79 SW 785. 

Cal.—Peo. v. Ontario, 148 Cal. 625, 
84 P 205; Peo. v. Oakland, 123 Cal. 
598, 56 P 445; Peo. v. Coronado, 100 
Cal. 571, 35: -P .162; Santa, Rosa. v. 
Coulter, 58 Cal. 537. 

Colo.——Denyver v. Coulehan, 20 Colo. 
471, 39 P 425, 27 LRA 751. 

Fla.—MacGuyer v. Tampa, 89 Fla. 
138, 103 S 418. 

Ga.—White v. Forsyth, 138 Ga. 753, 
76 SE 58; White v. Atlanta, 134 Ga. 
532, 68 SE 103; Toney v. Macon, 119 

Ga. 83, 46 SH ’80. 
Ida. Lyon v. Payette, 38 Ida. 705, 


224 P 793. 
Ill_— Peo. y. Rock Island, 271 Ill. 
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an unauthorized delegation of legislative power for 
the legislature to enact general laws authorizing and 
providing for annexation and placing the matter 
in the hands of the municipality or some appro- 
priate board;® to vest in a court or other special 
tribunal power to determine when the conditions 


exist under which municipal territory may or may 


412, 420, 111 NE 291 [cit, Cyc]; Chal- 
stran v. Knox County Bd. of Educa- 
tion, 244 Ill. 470, 91 NE 712; Coving- 
ton v. Hast St.. Louis; 78 Ill. 548; 
Bloomington y. Blomington, 185 I11. 
A. 70. 
Ind.—Stilz v. Indianapolis, 55 Ind. 
515; Edmunds v. Gookins, 20 Ind. 477. 
Iowa.—Morford v. Unger, 8:-lowa 
Ky.—Gernert v. Louisville, 155 Ky. 
589, 159 SW 1168, 51 LRANS 363; 
Lenox Land Co. v. Oakdale, 137 Ky. 
484, 125 SW 1089, 127 SW. 538; Car- 
rithers v. Shelbyville, 126 Ky. 769, 
104 SW 744, 31 KyL 1166, 17 LRANS 
421; Pence v. Frankfort, 101 Ky. 534, 
41 SW 1011, 10 KyL 724; Boyd v. 
Chambers, 78 Ky. 140; Covington v. 
Southgate, 15 B.. Mon. 491; Cneaney 
v. Hooser, 9 B. Mon. 330; Paris v. 
McIntyre, 10 Ky. Op. 523. 
La.—Stone y, Flournoy, 28 La. Ann. 
850; Layton v. New Orleans, 12 La. 
Ann. 515. 


oo Gorham v. Springfield, 21 
e 

Mass.—Chandler v. Boston, 112 
Mass. 200. 

GE PE Ow v. Bradley, 36 Mich. 


Miss.—Forbes v. Meridian, 86 Miss. 
243, 38 S 676. 

Mo.—St. Louis v. Allen, 13 Mo 
400; St. Louis v. Russell, 9 Mo, 5v7; 
McCormick v. St. Louis, ete, R. Co., 
20 Mo. A. 640. 

N (Sup.) 


. J.—Miller v. 
44 A 961. 

N. Y¥.—Demarest v. New York, 74 
N. Y. 161; Abell v. Clarkson, 206 App. 
Div. 172, 200 NYS 570 [rev on otner 
grounds 237 N, Y. 85, 142 NIS 360]; 
Feo. v. Purdy, 152 App. Div. 175, 136 
NYS 667 [aft 207 N. Y. 695 mem, 101 
NE 1116 mem]. 

N. C.—Lutterloh v. Fayetteville, 
149 N. C. 65, 62 SH 758. 

Oh.—Blanchard v. Bissell, 11 Oh. 
St. 96; Powers v. Wood County, 8 
Oh. St. 285. 

Pa.—Philadelphia v. Fox, 64 Pa. 
169; Smith v. McCarthy, 56 Pa. 359; 
Carbondale Tp.’s App., 5 Pa. Co. 
339. 

S. D.—Cole v. Watertown, 34'S. D. 
69, 147 NW 91. 

Tenn.—Jones v. Memphis, 101 Tenn. 
188, 47 SW 138; Willett v. Bellville, 
11 Lea 1; McCallie v. Chattanooga, 3 
Head 317; Norris v. Smithville, 1 
Swan 164. 

Tex.—Madry v. Cox, 73 Tex. 538, 11 
Sw 541; Graham v. Greenville, 67 
Tex. 62, 2 SW 742; Cohen v. Houston, 
(Cilvis As). ol 46) ) (SiIWars8 09na Short av. 
Gouger, (Civ. A.) 130 SW 267. 

Va.—Strasburg v. Chandler, 124 Va. 
91, 97 SW 313; Wade v. Richmond, 18 
Gratt. (59 Va.) 583. 

Wash.—State v. Warner, 4 Wash. 
773, 31 P 25,17 LRA, 263. 

Ww. Va.—Roby v. Sheppard, 42 W. 
Va. 286, 26 SH 278. 

Wis._-Milwaukee v. Milwaukee, 12 
Wis.. £3. 

“The legislature has the power to 
extend the corporate limits of a 
city.” White v. Atlanta, 134 Ga. 532, 
534, 68 SE 103. 

“The Legislature has full power to 
extend the limits of an existing mu- 
nicipality by annexing territory 
thereto.” Abell ‘v.. Clarkson, 206 
App. Div. 172, 176, 200 NYS 570 [rev 
on other grounds 237 N. Y. 85, 144 
NE 360]. 

[a] Power conferred by constitu- 
tional provision.—Authority express- 
ly conferred on the legislature by 
constitutional provision to establish 


Camden, 


not be extended;!° or to provide for submission of 


and to abolish municipalities and to 
prescribe their jurisdiction and 
powers obviously includes the power 
to annex territory to an existing mu- 
nicipality.. Nabb v. Andreu, 89 Fla.:° 
414, 104 S 591; MacGuyer v. Tampa, ° 
89 Fla. 138, 103 S 418. 

{b] Where a town is extended by 


improvement, so as to give those liv- 


ing adjacent to the town boundary all 
the advantages which the citizens en- 
joy from the local government of the 
town, the legislature has the consti- 
tutional power to extend the limits 
of. the town, and subject the owners 
of the property to a share of the bur- 


dens of the local government. Sharp 
v. Dunavan, 17 B. Mon. (Ky.) 223. 
{c] Eminent domain distin- 


guished.—The authority to annex ter- 
ritory to a city does not rest on the 
same ground as the power to take 
property by eminent domain. jStliz v. 
indianapolis, 55 Ind. 515. 

Power of legislature to prescribe: 
Ccnditions of annexation see infra 

67 


Effect of annexation see infra § 112. 
Fxecodure for annexation see infra 
1 


Territory to be annexed see infra 


7. Westport v. Kansas City, 
Mo. 141, 15 SW 68. 

8 Fla.—Nabb v. Andreau, 89 Fla. 
414, 104 S 591; MacGuyer v. Tampa, 
89 Fla. 138, 1038 S 418. 

Ga.—White v. Atlanta, 134 Ga. 532, 
$8 SE 103; Toney v. Macon, 119 Ga, 
83, 46 SE 80. 
pac matey OF v. Ottumwa, 208 NW 

Ky.—Carrithers v. Shelbyville, 126 
Ky. 769, 104 SW 744, 31 Kyl 1166, 
17 LRANS 421; Cheaney v. Hooser, 9 
B. Mon, 830; Richmond v. Walker, 5 
Ky. Op. 277. 

N, C.—Manly v. Raleigh, 57 N. C. 


370. 

Oh.—State v. Cincinnati, 52 Oh. St. 
419, 40 NE 508, 27 LRA 737; Blanch- 
ard vy. Bissell, 11 Oh. St. 96; Powers 
v. Wood County, 8 Oh. St, 285; Mohn 
v. Collins, 1 OhS&CP 554., 

Tex.—Cohen vy. Houston, (Civ. A.) 
176 SW 809;° 

Va.—Strasburg v. Chandler, 124 
Va. 91, 97 SE).3138: 

“The validity of the enactment is 
not dependent upon the consent of 
inhabitants of the annexed territory.” 
Ma cieuysn v. Tampa, 89 Fla. 138,.103 
iS) ‘ 

“In the absence of constitutional 
limitations to the contrary, the Legis- 
lature may, by statute, provide for 
the extension of the boundaries of a 
municipality without the assent of 
the inhabitants of either the munici- 
pality or the territory to be an- 
nexed.” Wertz v. Ottumwa, (lowa) 
208 NW 511, 514. 

9, Ark.—Little Rock v. North Lit- 
tle Rock, 72 Ark. 195, 79 SW 785; 
Dodson v. Ft. Smith, 33 Ark. 508. 

Cal.—Peo. v. Oakland, 123 Cal. 598, 
56 P 445, 

Ind.—Strosser v. Ft. Wayne, 100 
Ind. 443; Jeffersonville v. Weems, 5 
Ind, 547. 

Kan.—Hmporia v. Smith, 42 Kan. 
433, 22 P 616. 

Miss.—Forbes v. Meridian, 86 Miss. 
243, 38 S 676. 
Mo.—Kelly v. Meeks, 87 Mo. 396. 
Cbyp Blan char e, v. Bissell, 11 Oh, 


St. 

Tex.—East Dallas v. State, 73 Tex. 
371, 11 SW 1030. 

10. U. S.—Fairbanks v. Barrack, 
282 Fed. 417, [rev 6 Alaska 439]. 


103 


112 [43 ¢.J.] 


the question of annexation to the vote of the peo- 
Under some statutes powers in respect of 
annexation of territory to a municipality are vested 
in a designated board or court,'* while under other 
statutes or charters powers in this respect are vested 
in the municipality itself,1* its city council,'* or both 
the council and the voters of the territory to be 
annexed;!5 and under still other statutes jurisdic- 
tion is vested in the council in certain cases and the 
A board or body 
other than the legislature may exercise powers with 
respect to the annexation of territory only when 
such powers are vested in it by the legislature,” 
and then only to the extent of the powers expressly 
granted by the legislature;!® a municipality or its 


ple. 


county board in other cases.'® 


Ark.—Foreman 
Ark. 324. 

Ind.—Paul v. Walkerton, 
565, 50 NE 725. 
* Towa.—Ford v. North Des Moines, 
80 Iowa 626, 45 NW 1031; Burlington 
v. Lubrick, 43 Iowa 252. 

Kan.—Callen v. Junction City, 43 
Kany 627, 23> P'652, 7 LRAT. 


v. Marianna, 43 


150 Ind. 


Nebr.—Wahoo v. Dickinson, 23 
Nebr. 426, 36 NW 813. 
: And see Constitutional Law § 352. 


11. -See Constitutional Law § 369. 
12. Iowa.—Burlington v. Leebrick, 

43 Iowa 252. 

« Kan.—Nash v. Glen Elder, 74 Kan. 

756, 88 P 62. j 

—' Mich.—Niles v. De Land, 219 Mich. 

609, 189) NW. 35. ; 


Oh.—Powers v. Wood County, 8 Oh. | 


St. 285. ; 


Ont.—Bell y. Burlington, 34 Ont. L. | 
410, 9 OntWN: 44, 25 DomLR 269 [app. 
allowed on other grounds 34 Ont. L. ' 


619, 9 Ont WN 182]. 
» 13. .Ida.—Boise City v. Baxter, 41 
Ida. 368. 238 P 1029. 


Ky.—Covington v. Southgate, 15 B. } 


Mon. 491. 


La.—Lawrence yv. Mansfield, 129 La. | 


672; 56'S: 633. 


N. D.-Weeks v. Hetland, 202 NW 


807; ‘Waslien v. Hillsboro, 48 N. D. | 


1113, 188 NW 738. 


" Tex.—HMastham v. Steinhagen, 111 | 
Tex. 597; 243 SW 457 [aft (Civ. A.) § 


233 SW 660]. 

14: Covington v. East St. Louts, 
78 Jill. 548; White v. Glasgow, 148 Ky. 
13, 146 SW 19; 
IND. 517; 131 NW: 715. 

= Initiation of proceedings by munici- 
pal authorities see infra § 85. 


infra‘ § 84. 


15. Little Rock v. North Little 


Rock,’ 72 Ark: 195, 79‘'SW 785; Peo. | 
598, 56 PR 445;) 
State v. Kinney, 146 Minn. 311, 178 | 


v. Oakland. 123 Cal. 


NW 815. 
_Blection see infra § 92. 
“16... Ernsperger v. Mishawaka, 168 | 


80 NE 543; 


41 NE 950, 30 LRA 576. 
[a] 


Forsythe’ v. | 
142 Ind. 505, 40 NE 267, 


MUNICIPAL CORPORATIONS 


State v. Clark, 21 | 


Thus (1) under the provisions | 


of some statutes the common coun- | 
cil of a city has exclusive jurisdic- 


tion of proceedings to annex con- 
tiguous territory which had been 
legally platted into town lots, while 


the board gon. county commissioners | 
has exclusive jurisdiction of a pro-: 


ceeding to annex unplatted contigu- 
ous territory. 


FXrnsperger v. Misha-) 


waka, 168 Ind. 2538, 80 NE 543; For-, 
sythe v. Hammond, 142 Ind. 505, 40 
‘NE 267, 41 NE 950, 30 LRA 576; Del-! 
phi v. Startzman, 104 Ind. 343, 3 NE’ 


937; Jeffersonville v. Weems, 5. Ind. 
547. (2) The term “platted,” as used 
in Burns St. Annot. 
giving the council of a city jurisdic- 
tion of a proceeding to annex platted 


(1901) § 3658,' 


annexed by the common council, 
without the consent of the owners, 
the jurisdiction of the county com- 
missioners to annex contiguous ter- 
ritory is not affected by the fact that 
within the limits of the territory 
sought to be annexed there are cer- 
tain platted lots not contiguous to 
the city limits, and hence not re- 


eorded. Forsythe v. Hammond, su- 
T 2. 
17. Strosser v. Ft. Wayne, 100 Ind. 


443; Atchison, ete., R. Co. v. Maquil- 
kin, 12 Kan. 301;. Peo. :v.. Mabie, ‘142 
N. Y. 348, 37 NE 115; Willett “ Bell- 
Ville, »Li lea -(Lenn.) Mat ; 

[a] Boards of supervisors have 
no: authority to extend the bounda- 
ries of villages with special charters 
by: virtue of L.- (1884) ¢ 308, provid- 
ing that the trustees of any village 
with a special charter shall have 
the same powers as are. prescrined 
in any general act for the incorpora- 
tion of villages. .Peo. v. Mabie, 142 
NW Ys -348)03872NE~125. : 

18. Boise City v. Boise City Dev. 
Co., -41 Ida, 294, 288 P 1006; Darby 
Borough’s App., 3 LancLRev  (Pa.) 
141; Cole \v. Watertown, 34 S. D. 69, 
147 NW 91. 

19. Kan.—Atchison, etce., R. Co. v. 
Maquilkin, 12 Kan. 301. 

La.—Dees v. Lake Charles, 50 La. 
Ann, 356, 23-S. 382. 

Or.—Couch v. Marvin, 67 Or. 341, 
345,° 136 P 6. 

Pa.—Darby Borough’s App., 3 Lanc 
LRev 141. 

Tenn.—Willett v. Bellville, 11 Lea 
1; McCallie y. Chattanooga, 8 Head 
317; Norris v. Smithville, 1 Swan 


(Civ. A.) 


| 164, 
Ordinance annexing territory see! 


Tex.—Short v. Gouger, 


1180 SW 267. 


- “In order to empower a city to 
reach out, as it were, with a chain 
and subject territory not included 
within its limits to its laws, there 
must be authority given therefor by 


|some general act of the legislature, 


or by legislation by the people of the 
whole state by means of the initia- 
tive.” Couch vy. Marvin, supra. 

[a] “There is no implied power in 
the city to extend its limits or to 


annex adjoining property.” State v. 
NS stated 88 ‘Kans SI5se3 795 128° PP 
[b] Lecal legislation.—Municipal 


legislation: by which a city attempts 
to annex certain land does not oper- 
ate within the city only and, as af- 
fecting the municipality, is not ldcal 
within the meaning of a _ constitu- 
tional provision reserving the initia- 
tive and referendum to the legal 
voters of every municipality as to 
all local legislation. Couch y, Mar- 
vin, 67 Or. 341, 136 P 6. 

20. Turner v. Cobb, 195 Iowa 831, 
192 NW 847; Hemple v. Hastings, 79 
Nebr. 7238, 1138 NW 187. 

Plans and plats generally see infra 


territory, means legal plats executed | § 133 


for town purposes as provided by 
§§ 4411, 4413. Ernsperger v. Misha- 
waka, supra. 
off and adjoining” 


(3) As only “lots laid, 
the city can, be. 


21. Filing of objections or remon- 
stramces see infra § 91. 

22. U. S.—Fairbanks v. Barrack, 
282 Fed. 417 (Alaska). 


[§§ 66-67, 


corporate authorities can in no case annex territory 
without authority conferred by statute or constitu- 
tional provision,!® and an individual owning land 
outside the corporate limits of a city cannot extend 
such limits by his own act in subdividing 
into lots and filing a plat thereof.°° 

[§ 67] (b) Propriety or Conditions.” In the ab- 
sence of constitutional restrictions, the legislature 
has discretionary power to determine the conditions 
or circumstances under which annexation of terri- 
tory to a municipality may be had;?* and when it 
prescribes conditions, those conditions must be met 
before territory can be annexed.?* 
authorizing the annexation of territory prescribe the 
cases in which it shall be proper,” as where it is 


the land 


General laws 


Ala.—Van Hook vy. Selma, 70 Ala. 
361, 45 AmR 85. 

Ark.—Foreman 43 
Ark. 324. 

Cal.—Peo. v. Oakland, 123 Cal. 598, 


56 P 445 
45 Colo. 


v. Marianna, 


Colo.—Pueblo v. Stanton, 
523; 102 P 512: 

Fla.—Enterprise v. State, 29 Fla. 
128, 10 S 740. \ i 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133. 

Ida.—Boise City v. Boise City Dev. 
Co., 41 Ida. 294, 238 P 1006. 

Ill. Covirgton v. East St. Louis, 
78 Ill. 548. 

Ind.—North Judson v. Chicago, etc., 
Ro Cos 72)) Sindy) Ave 650, 26> Ns 
323. 

Iowa.—Morford v. Unger, 8 Iowa 
82. : ; 

Kan.—Nash y. Glen Elder, 74 Kan. 
756, 88 P 62. : 


Ky.—Langhan v. Louisville, 186 
Ky. 438, 216 SW 1082. 

La.—New Orleans, etc., R. Co. v. 
Vidalia, 117 La. 561, 42 S 139. 

Md.—McGraw v. Merryman, 133 
Md. 247, 104 A 540. 

Mass.—Chandler v. Boston, 112 
Mass. 200. : 

Mich.—Peo. v. Bradley, 36 Mich. 
447 


Minn.—State v. Gilbert, 127 Minn. 


|} 452, 149 NW 951. 


Miss.—Forbes v. Meridian, 86 Miss. 
243, 38 S 676. 
Mo.—State v. Kansas City, 233 Mo. 


1162, 134 SW 1007. 


Mont.—Sharkey v. Butte, 52 Mont. 
16; 155. P 266, 

Nebr.—Syracuse vy. Mapes, 55 Nebr. 
738, 76 NW 458. 

N. J.—State v. Camden, 
A 961. 

N. C.—Lutterloh  v. 
149 N. C. 65, 62 SE 758. 
: N. D.—Weeks. v. Hetland, 202 NW 
07. 


Oh-—Blanchard v. Bissell, 11 Oh.’ 
6 


(Sup.) 44 
Fayetteville, 


St. . 

Okl.—State v. Lawton, 101 Okl. 176, 
224 (P S47, 

Or.—Couch v. Marvin, 67 Or. 341, 
136 P 6. 

Pa.—In re Camp Hill, 142 Pa. 511, 
21 A 978. 

S. D.—Redfield School Dist. No. 12 
v. Redfield Independent School Dist. 
No. 20, 14 S. D.°229, 85 NW 180. 


Tex.—Moerschell v. Hagle Lake, 
(Civ. A.) 236 SW 996. 
Va.—Alexandria Vv. Alexandria 


County, 117 Va. 230, 84 SE 630. 

W. Va.—Point Pleasant Bridge Co. 
v. Point Pleasant, 32 W. Va.. 328, 9 
SE 231. 

Wis.—Chicago, ete, .R. . Co. v. 
Oconto, 50 Wis. 189, 6 NW 607, 36 
AmSR 840, 

Ont.—Re Harwick, 31 Ont. L. 654, 
6 OntWN 681. 

23. State v. Lawton, 101 Okl. 176, 
224 P 347. 

[a] Conditions held not to exist. 
—North Judson v. Chicago, etc, R. 
Co., 72 Ind. A. 550, 126 NE 323. 

24. See statutory provisions; and 
cases infra notes 25-30. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 67] 


reasonable,*> necessary, or expedient;?® where jus- 
tice and equity require it;?7 where it is for the 
interest of the municipality and will cause no mani- 
fest injury to persons owning property in the terri- 
‘tory sought to be annexed;** where the lands sought 
to be annexed will be materially benefited thereby ;?° 
or, in case a certain percentage or more of the 
resident freeholders of the territory sought to be 
where a failure to 
annex would materially retard the prosperity of the 


annexed have remonstrated, 


25. New Orleans, etc. R. Co. v. 
Vidalia, 417 La. 561, 42 S 139. 

{a] Even though no _ necessity 
exists, an enlargement of boundaries 
‘may he both advisable and reason- 
able. Bowman-Hicks Lumber Co. v. 
Oakdale, 144 La. 849, 81 S 867. 

{b] The range of inquiry (1) in- 
‘volved in the determination of the 
reasonableness of an extension of 
‘the limits of a large city is very 
broad. State v. Kansas City, 233 Mo. 
162, 184 SW 1007. (2) The question 
should not be approached with any 
narrow or restricted view of the 
needs of the city but should be 
treated broadly and in a manner com- 
“mensurate with the history of tne 
eity, its present necessities, and its 
promise of future greatness. State 
vy. Kansas City, supra. (3) ‘‘The fac- 
tors which have. been regarded by 
courts in determining the ‘reason- 
ableness’ of city boundary extensions 
are. many. Sometimes one factor 
alone is of importance; sometimes 
several combine their weight to de- 
termine the matter. Each case must 
rest upon its own facts.” ‘State v. 
Kansas City, supra. 

{e] Time of determining reason- 
ableness of ordinance.—Under Rev. 
Code, (1892) §§. 2912a, 2913, as 
amended by Acts (1902) p 154 c 103, 
permitting the annexation by cities 
‘of adjacent unincorporated territory 
by ordinance,.and providing that ap- 
peal from the ordinance shall be to 
the circuit court on an issue to be 
made up there, and that the question 
shall be whether the proposed exten- 
sion is or is not unreasonable, the 
reasonableness of the extension is to 
be tested by the circumstances exist- 
ing at the time of the enactment of 
the ordinance. Jackson vy. Whiting, 
84 Miss. 168, 36 S 611. 

[d] Extensions held reasonable.— 
Bowman-Hicks Co. vy. Oakdale, 144 
La. 849, 81 S 367 (where a small, 
growing town is surrounded by mills 
of lumber companies, including the 
quarters of their employees, touch- 
ing its boundaries and the people of 
the town and the officers and the em- 
ployees of the companies live in such 
juxtaposition as to form a Single 
community, it is reasonable that they 
should be subject to the same police 
and sanitary regulations, and hence 
it is reasonable to extend the boun- 
daries of the town to include such 
mills and employees’ quarters); State 
v. Kansas City, 233 Mo. 162, 134 SW 


1007; State v. Maplewood, (Mo. A.) 
193 SW 989. 
26. Alexandria Vv. Alexandria 


‘County, 117 Va. 220, 84 SE 630. 

27. Syracuse v. Mapes, 55 Nebr. 
738, 76 NW 458; Hartington v. Luge, 
33 Nebr. 6238, 50 NW 957. 

[a] Unity of interest. — Under 
such a statutory provision the cor- 


porate limits of a village may be ex-, 


tended so as to embrace contiguous 
territory which is in such close prox- 
imity to the platted portion as to have 
some unity of interest therewith in 
the maintenance of municipal govern- 
ment. Syracuse v. Mapes, 55 Nebr. 
738, 76 NW 458; Wahoo y. Tharp, 45 
Nebr. 563, 63 NW 840. 

. 28. Fairbanks v. Barrack, 282.Fed. 
417 [rev 6 Alaska 439]; Nash v. Glen 
Elder, 74 Kan. 756, 88 P 62; Langhan 
v. Louisville, 186 Ky. 438, 216 SW 
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expenses ;*! the 


1082; Louisville v. Brown, (Ky.) 119 
SW 1196. 

[a] Both conditions must concur 
in order to authorize annexation, “If 
the annexation will be to the inter- 
ests of the city, but will cause mani- 
fest injury to the freeholders of the 
territory, proposed to be annexed, the 
annexation can not be made. Nei- 
ther can it be made. if it will cause 
no manifest injury to the freeholders 
of tha territory, proposed to be an- 
nexed, but will not be to the interest 
of the city. The purpose of the stat- 
ute is to protect the interests of the 
city, and also those of the freehold- 
ers in the territory, which is the sub- 
ject of the proposed annexation. 
Hence, the city was not entitled to 
succeed unless the annexation would 
be both for its interests, and would 
cause No manifest injury to the free- 
holders of the territory to be an- 
nexed.” Langhan v. Louisville, 186 
Ky. 438, 440, 216 SW 1082. 

[b] Effect of remonstrances.—Un- 
der a statute which authorizes the 
court to approve the annexation of 
territory to a town if satisfied ‘‘that 
less than seventy-five per cent of the 
freeholders of the territory to be an- 
nexed have remonstrated, and that 
the adding of the territory to the 
town will be for its interest, and will 
cause no material injury to the per- 
sons owning real estate in the terri- 
tory sought to be annexed,” the fact 
that less than seventy-ve per cent 
of the freeholders have remonstrated 
is not conclusive in favor of annexa- 
tion. Latonia v. Hopkins, 104 Ky. 
419, 47 SW 248, 20 Kyl 620. 

29. Syracuse v. Mapes, 55 Nebr. 
738, 76 NW 458; Hartington v. Luge, 
33 Nebr. 623, 50 NW 957; Gottschalk 
v. Becher, 32 Nebr. 653, 49 NW 715. 

20. Park y. Covington, 187 Ky. 311, 
218 SW 986. 

[a] Preventing development of 
property and enhancement of przce.— 
Annexation of certain territory is 
proper in a case falling within such 
a statute where, if not annexed, the 
inhabitants of the surrounding ter- 
ritory would be denied governmental 
privileges which they would other- 
wise enjoy and others would be de- 
terred from locating in the vicinity, 
thereby postponing the development 
of the surrounding territory and the 
territory in question, and preventing 
its enhancement in price, and thus 
necessarily retarding the prosperity 
of the city and of the owners and 
inhabitants of the territory sought to 
be annexed. Park v. Covington, 187 
Ky. 311, 218 SW 986. 

[b] Location of railroad depot in 
territory to be annexed.—(1) A find- 
ing that a failure to annex certain 
territory to a town would materially 
retard its prosperity and that of the 
owners and inhabitants of the terri- 
tory sought to be annexed could not 
be disturbed on appeal, where it ap- 
peared that the only depot was lo- 
cated in the territory sought to be 
annexed, that the people of the town 
were dependent thereon for the ship- 
ping of their freight, passenger trav- 
el, and their mail, and that there 
was no sidewalk from the town boun- 
dary to the depot, although one was 
necessary, ete. Collins v. Crittenden, 
70 SW 183, 24 KyL 899. (2) Where, 
subsequent to the building of a rail- 


[asvors] fs 


city and of the owners and inhabitants of the terri- 
tory sought to be annexed.*° 
annexation under general statutes have been held to 
exist where: Persons residing in the territory to be 
annexed have the advantage of a city government, 
and should therefore bear a portion of the city 


Sufficient grounds for 


annexation will make the limits 


ot the city regular;*? the public convenience and 
health require the annexation;** the annexation is 
necessary to foster and encourage the growth and 


road depot some eight hundred yards 
from the center of a town containing 
not to exceed two hundred and fifty 
people, and outside of its corporate 
limits as then established, an addi- 
tion was platted, adjoining such de- 
pot, and an unincorporated village, 
containing a population’ot about one 
hundred and forty persons, sprung 
up in such addition, an order sus- 
taining objections to the extension 
of the limits of the original town to 
include such village should be re- 
versed on appeal, if the court was* 
satisfied that a failure to annex would 
materially retard the prosperity of 
the town. Fredonia v. Rice, 115 Ky. 
443, 73 SW 1125, 24 KyL 2331. 

[ec] Large percentage opposed to 
annexation.—(1) Where at least 
ninety per cent of the resident voters 
of the territory proposed to be an- 
nexed are opposed to annexation, and 
have in one way or another entered 
their protest against it, it is an abuse 
of discretion to acjudge it in the ab- 
sence of some controlling reason 
making annexation as proposed vi- 
tally essential to the welfare of the 
city. Gilley v. Russell, 212 Ky. 798, 
280 SW 101. (2) In such case, an- 
nexation of a large area is improper 
where it would benefit no one, but on 
the other hand would impose upon 
the city duties and cbhligations which 
it probably could not meet and which 
might seriously embarrass it. Gilley 
v. Russell, supra, 

81. Catterlin v. Frankfort, 87 Ind. 
45; McCoy v. Cloverdale, 31 Ind. A. 
331, 67 NE 1007; Norfolk County v. 
Portsmouth, 124 Va. 639, 98 SE 755. 
See State v. Maplewood, (Mo. A.) 193 
SW 989 (where the fact that peopie 
residing in the annexed territory had 
for some time prior to the extension 
received many of the advantages of 
municipal government was” given 
weight, in connection with other mat- 
ters, in arriving at the conclusion 
that the extension was reasonable). 

[a] Illustration.—Where persons 
residing in territory adjacent to a 
town have all the advantages of town 
government and institutions, includ- 
ing police and fire protection and 
public school privileges, and the town 
needs additional revenue for such 
purposes, and there is no public way 
for ingress or egress from the terri- 
tory except over the streets of the 
town, which it has improved without 
any contribution from the residents 
in the territory, annexation 1s proper. 
McCoy v. Cloverdale, 31 Ind. 331, 67 
NE 1007. 

82. Catterlin v. Frankfort, 87 Ind. 
45. See State v. Wichita, 88 Kan. 
375, 128 P 369 (reciting a statute au- 
thorizing the addition of territory for 
the purpose of making the boundary 
line straight or harmonious, but 
holding it inapplicable for the rea- 
sons that the annexation in question 
was not made for this purpose, and 
the number of acres in the tract ex- 
ceeded that which the statute au- 
thorizes to be annexed for this pur- 
pose). 

33. Hartington vy. Luge, 33 Nebr. 
623, 50 NW 957; Alexandria v. Alex- 
andria County, 117 Va. 230, 84 SE 630. 

[a] Reasonableness generally.— 
An extension of the limits of a city 
is reasonable where it is necessary 
for the protection of health that the 
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prosperity of the city;°* or annexation is necessary 
for proper municipal purposes,*® such as sewer, gas, 
water, or drainage purposes,*® street and highway 
purposes,?7 more adequate school facilities,** police 
regulation, control, and supervision,*® and the en- 
forcement of city ordinances for the protection of 
property and persons.*° It is not a valid excuse for 
refusing annexation of territory that the taxes of 
such territory will be increased,*+ especially where 
the inereased valuation of property*? and other 
benefits*? incident to, and resulting from, annexation 
will more than offset the additional tax burden; but 
on the objection of owners, sparsely settled outlying 
territory which would receive no substantial advan- 
tage from municipal government should not be an- 
nexed.44 An impairment of the revenues of the 
county or parish will not preclude annexation.*® 
An objection that annexation is improper on account 
of unsettled conditions attending a war or the tran- 
sition period following it may be met by a provi- 
“sion of the annexation ordinance deferring the 
issuance of bonds.*® Where, in annexation proceed- 
ings, the value of the city’s half interest in a ferry 
franchise is material on the issue of its ability to 
take care of new and old financial obligations, the 
court will regard, not only the present rental value 
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of the franchise,*? but also its sale value,** and its 
prospective rental value after termination of the 
existing lease.49 Where annexation is otherwise 
proper, valid, and effective, the private motive or 
intention of a participating official is not material.°? 

[§ 68] (c) Annexation for Special Purposes. The 
legislature may and sometimes does annex or attach 
or authorize the annexation or attachment of terri- 
tory to a municipal corporation for special purposes 
only,®! such as school®? or police®* purposes; and in 
such case the annexation or attachment will be lim- 
ited to the purposes specified in the statute.°* A 
statute authorizing a municipality to establish a 
cemetery without its limits and providing that 
a cemetery so established shall become part of the 
municipality is construed merely to bring the ceme- 
tery within the control of the city as completely 
as if it were within the territorial limits,®>> and not 
to extend the territorial limits of the city so as 
to make the boundaries of the cemetery the bound- 
aries of the city.°® 

[§ 69] (d) Territory Which May Be Annexed— 
aa. In General. When the legislature exercises the 
power of direct legislation, it may annex to a munici- 
pal corporation any territory which it deems proper 
to be included in the municipality.** General laws 


territory in question should be in- 
cluded within the city limits. Forbes 
v. Meridian, 86 Miss. 243, 38 S 676. 

[b] Unusual density of popula- 
tion, greater than that of any other 
city in the state, furnishes a strong 
reason for extension of city limits 
“for, as a matter of common knowl- 
edge, to compel 15,329 people to live 
and conduct their business on one 
square mile of territory is not only 
a hardship but dangerous to their 
health, and militates greatly against 
their comfort as well as their wel- 
fare generally.” Alexandria v, Alex- 
andria Counry, 117 Va. 230, 246, 84 
SE 630. 

[ec] Continuance cf good health— 
“Tt is not a sufficient defense to tne 
‘demand of the city, that its corporate 
limits be extended for sanitary rea- 
sons, to point to the fact that the 
health of its citizens is and has been 
for some years good. A municipality 
has the right, and it is its duty, to 
take such precautionary steps as may 
reasonably be deemed necessary to 
secure to its population continued 
good health.” Alexandria v. Alexan- 
ae County, 117 Va. 230, 243, 84 SE 

{d] Annexation of sanitary dis- 
trict.—Under a statute authorizing 
the annexation to towns or cities of 
new territory not forming part of 
any incorporated town or city, and 
‘providing proceedings for that pur- 
pose, an incorporated sanitary dis- 
trict, or a part thereof, may be an- 
nexed to an incorporated town or 


city. Peo. v. Oakland, 2123 Cal. 592, 
56 P 445, 
34. Catterlin v. Frankfort, 87 Ind. 


45; Yancey v. Fairview, 66 SW 636, 
23 KyL 2087. 

35. Vestal v. Little Rock, 54 Ark. 
321, 329, 15 SW 891, 16 SW 291, 11 
LRA 778. 

36. Vestal v. Little Rock, supra; 
Langley v. Augusta, 118 Ga. 590, 45 
SE 486, 98 AmSR 133; Lake Erie, 
‘ete., R. Co. v. Alexandria, 153 Ind. 
521, 55 NI 485; Kansas City v. Steg- 
miller, 151 Mo. 189, 52 SW 723; State 
v. Maplewood, (Mo. A.) 193 SW 989 
(where this ground and others com- 
bined were held to justify the ex- 
tension). 

37. Vestal v. Little Rock, 54 Ark. 
32175329, 265 SW 891, 16.SWw 291,' 11 
LRA 778; Langley v. Augusta, 118 
Ga. 590, 45 SE 486, 98 AmSR 183; 
Lake Erie, etc., R. Co. v. Alexandria, 


153 Ind. 521, 55 NE 435. 

23. Redfield School Dist. No. 12 
v. Redfield Independent School Dist. 
No. 20, 14 S: D. 229,°85 NW 180. 

39. Ark.—Vestal v. Little Rock, 
54 Ark. 321, 329, 15 SW 891, 16 SW 
291, 11 LRA 778. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133. 

Ind.—Lake Erie, ete. R. Co. v. 
Alexandria, 153 Ind. 521, 55 NE 435. 

La.—New Orleans, ete., R. Co. v. 
Vidalia, 117 La. 561, 42 S 139. 

Mo.—State v. Kansas City, 233 
Mo. 162, 134 SW 1007; Kansas City 
v. Stegmiller, 151 Mo. 189, 52 SW 
423. See State v. Maplewood, (A.) 
198 SW 989 ¢€where the extension was 
held reaSonable on this ana other 
grounds). 

40. Vestal v. Little Rock, 54 Ark. 
321, 329, 15 SW 891, 16 SW 291, 11 
LRA 778; Chandler vy. Kokomo, 137 
Ind. 295, 36 NE 847; Hartington v. 
Luge, 33 Nebr. 623, 50 NW 957. 

41. Wertz v. Ottumwa, (Iowa) 208 
NW. 511; Georgetown v. Pullén, 187 
Ky. 697, 220 SW 733; Plattsburg v. 
Riley, 42 Mo, A. 18; In re Edgewood 
Borough, 130 Pa. 348, 18 A 646. 

Taxation for preéxisting municipal 
indebtedness see infra § 126. 

42. Ludlow v. Ludlow, 186 Ky. 
246, 216 SW 596. 

43. Ludlow v. Ludlow, supra; New 
Orleans, etc., R. Co. v. Vidalia, 117 
La. 561, 42 S 139; Norfolk County v. 
Portsmouth, 124 Va. 639, 98 Si 755. 

44. Latonia v. Hopkins, 104 Ky. 
419. 47 SW 248, 20 KyL 620. 

45. See cases infra this note. 

[a] Thus (1) a possible tempo- 
rary embarrassment of the county in 
respect of its revenues cannot be 
made the criterion by which the 
question of annexation is to be ad- 
judged. Warwick County v. Newport 
News, 120 Va. 177, 90 SE 644. (2) 
That the police jury has constructed 
a model road to the original corpor- 
ate limits, has issued bonds to pay 
therefor, and has dedicated a portion 
of the annual revenues of the parish 
to pay the bonds, will not prevent 
the city from extending its corpor- 
ate limits, pursuant to Acts (1898) 
No. 136 § 38, to inelude a portion of 
the model highway and property pre- 
viously subject to parochial taxation, 
no special tax to pay for the ‘road 
having been levied by the parish on 
the property annexed. New Iberia 
v. Iberia Parish Police Jury, 135 La. 


769, 66 S 193. 

43. Norfolk County v. Portsmouth, 
124 Va. 639, 98 SE 755. 

47. Norfolk County v. Portsmouth, 
supra, 

48. Norfolk County v. Portsmouth, 
supra. 

49. Norfolk County v. Portsmouth, 
supra. 

50. Talladega v. Jackson-Tinney 
Lumber Co., 209 Ala. 106, 95 S 435; 
McCoy v Cloverdale, 31 Ind. A. 351, 
67 NE 1007. 

fa] Thus a contention that the 
proceedings were init ated by the 
mayor for the sole purpose of inflat- 
ing the apparent population of the 
city is not entitled to serious con- 
Sideration. Talladega v. Jackson- 
Tinney Lumber Co., 209 Ala. 106, 95 
S 455. 

Financial interest of mayor see in- 
fra § 84. 

51. See cases infra this note; and 
notes 52-54. 

[a] Subscription to stock and is- 
suance of bonds.—(1) Even though 
the legislature cannot authorize a 
municipal corporation to tax for its 
own local purposes land lying be- 
yond the corporate limits (see infra 
XIX, D), (2) it has power to attach 
outside territory to the territory of a 
town, and erect the territory so at- 
tached, together with the territory of 
the town, into a district, and author- 
ize the district so formed to vote a 
subscription to the stock of a street 
railroad, and issue bonds in payment 
thereof (Henderson v. Jackson Coun- 
ty, 12 Fed. 676, 2 McCrary 615). 

Attachment of “adjacent” territory 
for special purposes see infra § 73. 

52. Hewey v. Cudahy Packing Co., 
269 Fed. 21 (foll Hewey v. Jacob Dold 
Packing Co., 269 Fed. 24] (Kansas 
statute); Moerschell v. Eagle Lake, 
(Tex. Civ. A.) 236 SW 996. 


53. Van Hook v. Selma, 70 Ala. 
361, 45 AmR 85. 
Orange v. Rector, (Tex. Civ.. 


54. 
A.) 205 SW 503. 
55. Re Harwich, 31 Ont. L. 654, 
6 OntWN 681. 
56. Re Harwich, supra. 
57. Ill.—Covington vy. 
Louis, 78 Til. 548. 
ee a ee eee v. Unger, 8 Iowa 
La.—New Orleans v. Cazelar, 27 
La. 156. 
Mass.—Chandler vy. 
Mass. 200 


East St. 


Boston, 112 


_ een 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 69-70] 


providing for the annexation of territory to muni- 
cipalities generally contain limitations with respect 
to the territory which may be annexed ;°* and some- 
times the charter power of a city to annex terri- 
tory is deemed not unlimited, even though there is 
no express limitation upon it.°® Some statutes name 
only one limitation,®® while others name two or more 
in the alternative.®! 
{§ 70] bb. Nature and Extent—(aa) In General. 
A city may annex part, rather than all, of the prop- 
erty which it is authorized to annex.®? Some gen- 
eral statutes authorizing annexation place no limita- 
tions on the size, shape, or character of the territory 
to be annexed.®* Other statutes impose limitations,** 
such as the limitation that the territory annexed 
shall be so conditioned as properly to be subject 
to village government.®*> Under the statutes of 
some states the territory proposed to be annexed 
must be populated,®® at least in certain cases** and 
to a certain extent.®* In other states the statutes 
authorize the annexation of uninhabitated,®® as well 
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as inhabitated,’° territory, but prescribe different 
proceedings therefor.74 A statute is not void be- 
cause it exempts lands used for agricultural purposes 
from the territory which a municipality is author- 
ized to annex.’”? Under some statutes cities of a 
certain class may annex agricultural lands,‘* but 
other statutes prohibit the annexation of certain 
territory where the greater portion thereof consists 
of land used exclusively for ‘farming or pasturing 
purposes,’* or prohibit the annexation of lands used 
exclusively for agricultural purposes and _ not 
bounded on at least three sides by subdivided lands 
also embraced in the territory to be annexed ;*° and 
under the circumstances of a number of cases the 
annexation of farms or unoccupied land has been 
held amproper.’® Jt is proper to annex.territory 
which represents the actual growth of a city furnish- 
ing habitation for a large and densely populated 
community of citizens,” or which will soon be 
included in the growth of the city,’® but not land 
which in all probability will not be settled as part 


Mich.—Peo. v. Bradley, 36 Mich.; the addition of such territory to the:136 P 6 (to such an extent -.as to 


447. 

Miss.—Martin v. Dix, 52 Miss. 53, 
24 AmR 661. 

: Oh.—Blanchard v. Bissell, 11 Oh. 

t. by 

58. Peo. v. Ontario, 148 Cal. 625, 
84 P 205; Forsythe v. Hammond, 142 
Ind. 505, 40 NE 267, 41 NE 950, 30 
LRA 576; Jeffersonville v. Weems, 5 
Ind. 547; Tabor, etc., R. Co. v. Dyson, 
86 Iowa 310, 53 NW 245; Portsmouth 
Sav. Bank v. Smith, 74 Kan. 223, 86 
P 462; Emporia v. Smith, 42 Kan. 
433, 22 P 616. 

59. Tod v. Houston, (Tex. Commn. 
A.) 276 SW 419, 421. 

“There is no express limitation 
upon the power of a city to annex ad- 
jacent territory. Therefore the courts 
themselves must write such limita- 
tion into the law if any limitation is 
ever enforced. Under the wording 
of this and similar city charters, the 
city of Houston could bleck up a 
strip of land adjacent to its present 
boundaries and run an extension for 
an unlimited distance, taking in land 
which in all probability would nov. 
be settled up as a part of the city 
for years and years. We do not be- 
lieve the Legislature intended to au- 
thorize any such extension by a city.” 
Tod v. Houston, supra. 5 


60. Peo. v. Los Angeles, 154 Cal. 
220, 97 P 311. 
61. Pueblo v. Stanton, 45 Colo. 523, 


102 P 512; Boise City v. Boise City 
Dev. Co., 41 Ida. 294, 238 P 1006; 
State v. Wichita, 88 Kan. 375, 128 P 
369; State v. Lawton, 101 Okl. 176, 
224 PB 347. Y 

62. Boise City v. Boise City Dev. 
Co., 41 Ida. 294, 308, 309, 288 P 1006; 
State vy. Gilbert, 127 Minn. 452, 149 
NW 951, 


“Tt would be most unreasonable to 


hold that when the council has the 
power to annex land, that in the exer- 
cise of that power it must either an- 
nex the whole or no part thereof... . 
It is possible that only a small por- 
tion in the judgment of the council 
ought to be a part of the city. Many 
reasons might be advanced from the 
standpoint of the city why certain 
property immediately contiguous 
should nevertheless not be a part of 
the city, and while the city under the 
statute under consideration may an- 
nex all of the adjacent and contigu- 
ous tracts, it is not unreasonable and 
illogical to hold that the city council 
may exercise their best judgment as 
to what should be annexed.” Boise 
City v. Boise City Dev. Co., supra. 
[a] Statutes construed.—(1) In 
Rev. St. art 508, which provides the 
means whereby a designated class of 
inhabitants of any territory adjoining 
the limits of a city “‘to the extent of 
a half mile in width’ may procure 


city, the words quoted were not in- 
tended to confine the authority to 
make an annexation of territory to an 
area neither more nor less than half 
a mile wide, but it was intended to 
limit the area which might be added 
to a city to half a mile wide. Bast 
Dallas v. State, 73 Tex. 370, 11 SW 
1030. (2) “The legislature has nov 
made it a condition that all the suit- 
able territory adjoining a village or 
city shall be included in an annexa- 
tion attempt. Indeed, if the several 
Statutes now existing be examined, it 
would seem that the policy is to per- 
mit piecemeal annexations as well as 


detachments. G. S. 1913, §§ 1226, 
1228,:11230, .1233, 1241;.2798 How- 
ever, it is clear that the act under 


consideration does not contemplate 
that the annexation of any particular 
territory shall depend upon the non- 
existence of other urban or semi- 
urban territory adjacent to the vil- 
lage. ... The original incorporation 
of a* village is not open to attack, 
because there was left out other ad- 
joining territory which property 
could have been included. State v 
Dover, 113 Minn. 452, 130 NW 74, 
539. No reason or law calls for a 
different rule in respect to Subse- 
quent extensions of a village.’”’ State 
ieee tiber t 127 Minn. 452, 455, 149 NW 


63. Peo. v. Los Angeles, 154 Cal. 
2a0;, Sie Sit: 

6&4. See infra text and notes 65-68, 
72, 74, 75. 

65. State v. Buhl, 150 Minn. 203, 
184 NW 8£0; State v. Kinnev, 146 
Minn. 311, 178 NW 815; State v. Gil- 
bert, 127 Minn. 452, 149 NW 951. 

[a] Territory held not properly 
subject to village government.—A 
territory of two thousand eight hun- 
dred acres of cut-over timber land 
with three residents, living more than 
,a mile from a village of about two 
thousand pcpulation, and about twu 
miles from the platted portion, is not 
so conditioned as to be subjected 
properly to village government, 
within the meaning of Gen, St. (1913) 
§ 1800 et seq providing for annexa- 
tion. State v. Buhl, 150 Minn. 203, 
184 NW 850. 

66. Couch v. Marvin, 67 Or. 341, 
136_E 6: 

67. State v. Lawton, 101 Okl. 176, 
224 P 347. 

[a] Thus territory in which there 
are no resident owners cannot be an- 
nexed to a city under a statute re- 
quiring the written consent of a ma- 
jority of resident property owners 
except in certain cases, and the case 
does not come within any of the ex- 
ceptions. State v. Lawton, 101 Okl. 
176, 224 P 347. 

68. Couch v. Marvin, 67 Or. 341, 


contain the required number of legal 
voters necessary to the holding of 
an election). 

69. Peo. v. Ontario, 148 Cal. 625, 
84 P 205; Capuchino Land Co. y. San 
Bruno, 34 Cal. A. 239, 167 P: 178. 

7G. Peo. v. Ontario, 148 Cal. 625, 
84 P 205; Capuchino Land Co. v. San 
Bruno, 34 Cal. A. 239, 167 P 178 


71. See infra § 81. 
‘72. Kansas City v. Union Pac. R, 
8 59 Kan. 427, 53 P 468, 52 LRA 


73. Waco v. Higginson, (Tex. 
Commn,. A.) 243 SW 1078 [rev (Civ. 
A.) 226 SW 1084] (cities of more 
than five thousand inhabitants). 

74  #Weeks v. Hetland, (N. D.) 202 
NW 807. 

75. Peo. v. Joliet, 321 Ill. 385, 152 
NE 159, 

[a] Application of statute.—Land 
compris.ng two and one-half acres 
devoted to the production of grapes, 
hay, and oats, and not bounded on 
three sides by lands divided inta 
blocks and lots, cannot be annexed. 
Peo. v. Joliet, 321 Ill. 885, 152 NE 159. 

76. See cases infra this note. 

{a]’ Thus it has been held that: 
(1) An unoccupied tract of country 
or farming land cannot be made @ 
part of a municipality for the mere. 
purpose of increasing the municipal 
revenue. Vestal v. Little Rock, 54 
Ark. 321, 329, 15 SW 891, 16 SW 291, 
11 LRA 778; Buell v. Ball, 20 Iowa 
282; Fulton v. Davenport, 17 Iowa 
404; Langworthy v. Dubuque, 13 Iowa 
86; Morford v. Unger, 8 Iowa 82; 
Union Pac. R. Co. v. Kansas City, 42 
Kan. 497, 22 P 6838; Henderson v. 
Lambert, 8 Bush (Ky.) 607; Harting- 
ton v. Luge, 33 Nebr. 623, 50 NW 957. 
(2) Lands occupied by the owner ex- 
clusively as a florist and farmer, to 
which no streets or municipal im- 
provements extend,» and which the 
lines of settlements have not reached, 
cannot be annexed. Vestal vy. Little 
Rock, 54 Ark. 321, 329, 15 SW 891, 16 
SW 291,11 LRA 778. (3) Two square 
miles of territory containing two set- 
tlements of people separated by un- 
occupied farming lands, not con- 
nected by lines of buildings or other 
improvements, cannot be annexed to 
amunicipal corporation. In re Larks- 
ville, 13 Pa. Co)-352,¢7: Kulp’ 848 .¢4) 
A city comprising two square miles 
of territory cannot annex a territory 
of ten square miles including farms 
and unoccupied land. State v. Hid- 
son, 76 Tex. 302,13 SW 2638, 7 LRA 733. 

77 Vogel v. Little Rock, .55)Ark 
609)419) SW 51355) Tilford ~veiOlathe; 
44 Kan. 721, 25 P 223; Plattsburg v.- 
Riley, 42 Mo. A. 18; Wahoo v. Tharp, 
45 Nebr. 568, 63 NW 840. 

78. Tod v. Houston, (Tex. Commn. 
A.) 276 SW 419. 


116 43 ea) 
of the city for many years.’® It is difficult, if not 
impossible, to state a general rule which would be 
useful in determining how far in the future a city 
may look in providing for its development by an 
extension of boundaries.8° The value, or prospective 
value, of land for rural or municipal purposes is 
sometimes taken as a guide in determining the pro- 
priety of its annexation,*! it being held proper to 
annex land which has a remarkably high value, far 
in excess of any rural use, solely because of its 
prospective use for city purposes,®? or land which 
is certain to become valuable for future town pur- 
poses,®* but not lands which give no promise of 
ever becoming valuable for corporation or other 
town purposes,** agricultural or horticultural lands 
which are valuable as such and are not. needed for 


present town purposes,®> or lands which, although | 


greatly enhanced in value, are not so enhanced be- 
cause of their adaptability for town uses.8¢ The 
extension of the limits of a city or town, if other- 
wise reasonable, cannot be objected to as unreason- 
able on the ground that it includes land lying along 
the river and subject to overflow.®” State property 
may be included in territory annexed to a munici- 
pality.88 Also, under some statutes lands occupied 
by a railroad company may be annexed.®® 

[§ 71] (bb) Platted and Unplatied Lands. 


79. Tod v. Houston, (Tex. Commn. 
ae 276 SW 419 [aff (Civ. A.) 258 SW 
839]. 

80. State v. Kansas City, 233 Mo. 


It is 


River. 
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changing the limits of towns, extend 
its corporate limits so as to include | 
a railroad bridge across 
Point Pleasant Bridge Co. v. 


cn 


~— [§§ 70-73 


permissible under the statutes to annex lands which 
have been laid off into lots and blocks and platted,°° 
or which have been subdivided into small tracts not 
exceeding a specified number of acres;°* and under 
some statutes it is essential that the annexed terri- 
tory shall have been subdivided or platted,°? unless 
the case falls within another provision of the stat- 
ute,®? but under the statutes of other jurisdictions 
unplatied lands may be annexed,” at least in certain 
cases,2® as where they are held by the owner with 
the intention to sell them for town lots when they 
increase in value.®* <A valid vacation of a plat ren- 
ders the lands covered thereby unplatted within 
the meaning of the annexation statutes." 

[§. 72] ec. Location—(aa) With Reference to An- 
nexing Municipality—aaa. Territory in but Not Part 
of City. To come within a statute authorizing the 
annexation of any tract which is included or em- 
braced within the corporate limits, but has not been 
made a part of the city, the boundary line must 
be unbroken®® and separate property within from 
that without at every point.°® However, some stat- 
utes authorize the annexation of unplatted lands 
which lie within or mainly within the eity.+ 

[§ 73] bbb. Adjacent or Contiguous Territory. In 
dealing with location, it is generally held necessary? 


City, 233 Mo. 162, 134 SW 1007. 


97. State v. Wichita, 88 Kan. 375, 
the Onio]128 P 369. 
98. Stanton, 45 Colo. 


162, 134 SW 1007. 

[a] Matters to be considered.— 
“The size of the city, the character 
of its surroundings and its: indus- 
tries; the rate of its progress and 
many other considerations might 
properly enter into the equation and 
be of different values in every case 
as it arose. On one hand it may be 
said that limit extensions are, and 
should be, infrequent, and therefore 
the city should be permitted.to look 
ahead and provide for the develop- 
ment of several years at least. . On 
the other hand, the city should not 
be permitted to reach out and subject 
lands which are not clothed with any 
eity uses to city burdens long be- 
fore the city gives in return any sub- 
stantial benefit.” State v. Kansas 
City, 233 Mo. 162, 217, 134 SW 1007. 

[b] “Z@xtensions must be gradual 
and come about from time to time as 
the city itself expands and knocks at 
the gates of the proposed exten- 
sions.” Mod vile ttouston,)i¢Pex, 
Commn. A.) 276 SW 419, 421. : 

81. State v. Kansas City, 233 Mo. 
162, 134 SW 1007. 

82. State v. Kansas City, supra. 

83. Woodruff v. Hureka Springs, 
55 Ark. 618, 19 SW 15; Vogel v. Little 
Rock, 55 Ark. 609, 19 SW 13; Monk v. 
George, 86 Iowa 315, 53 NW 240. 

84. Vestal v. Little Rock, 54 Ark. 
821, 329,15 Sw 394d) 1688S Ww 2915) 11 
LRA 778; Latonia v. Hopkins, 47 SW 
248, 20 KyL 620; Hartington v. Luge, 
33 Nebr. 623, 50 NW 957; Gottschalk 
v. Becher, 32 Nebr. 6538, 49 NW 715. 

85. Langworthy v. Dubuque, 13 
Iowa 86; Williamstown v. Mathews, 
103 Ky. 121, 44 SW 387, 19 KyL 
1766; Weeks v. Milwaukee, 10 Wis. 
242. 

&6. Hartington v. Luge, 33 Nebr. 
623, 50 NW 957; Judd v. State, 25 Tex. 
Civ. A. 418, 62 SW 543. 

87. Ford v. North Des Moines, 80 
Towa 626, 45 NW 1031; State v. Kan- 
sas City, 233 Mo. 162, 134 SW 1007. 

88. Day v. Salem, 65 Or. 114, 13 
P 1028, AnnCas1915A 1011 (state in- 
stitution for insane). 

89. Lake Erie, etc., R. Co. v. Alex- 
andria, 153 Ind. 521, 55 NE 435. 

[a] In West Virginia a town may, 
under Code ec 47, providing for 


Point Pleasant, 32 W, Va. 328, 9 SE 
231. 


90. Colo.—Pueblo v. Stanton, 45 | 
Colo: 528, 102°P 512. 

Ind.—Forsythe v. Hammond, 142 
Ind. 505, 40 NE $267, 41 NE 950, 30 


LRA 576; Glover v. Terre Haute, 129 
Ind. 593, 29 NE 412; Strosser v. Ft. 
Wayne, 100 Ind. 443; Collins v. New 
Albany, 59 Ind. 396. 

Kan.—State v. Wichita, 88 Kan. 
375, 128 P' 369; Tilford v. Olathe, 44 
Kan. 721, 25 P 223; Emporia v. Smith, 
42 Kan. 433, 22 P 616. 

Nebr.—Chicago, ete., R. Co. v. Ne- 
Peat City, 538 Nebr. 453,°73 NW 


te. D.—Weeks v. Hetland, 202 NW 

[a] Platted lands held for sale as 
town lots may reasonably and prop- 
erly be annexed to a city. Glover v. 
Terre Haute, 129 Ind. 593, 29 NE 412; 
Taylor v. Ft. Wayne, 47 Ind. 274; 
Tilford v. Olathe, 44 Kan. 721, 25 P 
223; Emporia v. Smith, 42 Kan. 433, 
22 P 616. 

91. Wertz v. Ottumwa, (Iowa) 208 
511; Miller v. Lincoln, 94 Nebr. 
577, 148 NW 921. 

92. Sharkey v. Butte, 52 Mont, 15, 
155 P 266; Chicago, ete, R. Co, v. 
Ekin paery City, 53 Nebr. 453, 73 NW 

o4. 

93. Boise City v. Boise City Dev. 
Co., 41 Ida: '294, 288 P 1006. 

[a] An alternative provision (1) 
found in some statutes is that the 
owner Shall have sold or begun to sell 
the land in tracts not exceeding five 
acres. Boise City v. Boise City Dev. 
Con mee kdar 2945238) SPIN 006 Me Cay 
Where sales have begun, the statute 
is satisfied, even though the sales do 
not continue without interruption or 
a long time elapses between different 
sales. Boise City v. Boise City Dev. 
Co., supra. 

94. Vestal v. Little Rock, 564 Ark. 
321, 329, 15 SW 891, 16 SW 291,711 
LRA 778; Salem v. Young, 142 Mo. 
A. 160, 125 SW 857. 

95. State v. Wichita, 88 Kan. 375, 
128 P 369. 

Location wholly or mainly within 
city see infra § 72. 

$6. Glass v. Cedar Rapids, 68 
Iowa 207, 26 NW 75; State v. Kansas 


Pueblo v. 
523,-102 P 512. 

99. Pueblo v. Stanton, supra. 

1. State v. Wichita, 88 Kan. 375, 
128 P 369. 

[a] “An invalid ordinance extend- 
ing the city limits cannot be relied 
on to show that a tract of land is 
wholly or mainly within the limits 
of the city within the meaning of 
such a statute. State v. Wichita, 88 
Kan..(3:75, «28 P3869: 

Annexation of unplatted lands gen- 
erally see supra § 71. 

2. Ark.—W oodruft v. Eureka 
Springs, 55 Ark. 618, 19 SW 15; Ves- 
tal v. Little Rock, 54 Ark. 321, 329, 
15°-SW 891, 16 SW 291, 11 LRA 778. 

Colo.——Denver v. Coulehan, 20 Colo. 
471, 139 P°425)//27 DRA 752; 

‘Fla.—Enterprise v. State, 29 Fila. 
128, 10 S 740. 

Ida.—Boise City v. Boise City Dev. 
Co., 41 Ida. 294, 238 P 1006. 

Ill.—-Morgan Park vy. Chicago, 255 
Ill. 190, 99 NE 388, AnnCas1913D 
399; Cicero v.* Chicago, 182) Ill. 301, 


55 INE 351. 

Ind.—Forsythe v. Hammond, 142 
Ind. 505, 40 NE 267, 41 NE 950, 30 
LRA 576; Delphi v. Startzman, 104 
Ind. 348, 3 NE 937; Evansville v. 
Page, 23 Ind. 525. 

lowa.—Truax v. Pool, 46 Iowa 256; 
Mecrford v. Unger, 8 lowa 82. 

Kan.—Hurla v. Kansas City, 46 
Kan, 738, 27 P 143; Union Pace, R. Co. 
v. Kansas City, 42 Kan. 497, 22 P 
633; Emporia v. Smith, 42 Kan. 433, 
22) P CUE: 

Nebr.—McClay v. Lincoln, 32 Nebr. 
412, 49 NW 282. 


N. J.—State v, Camden, (Sup.) 44 
A 961. 

Oh.—Blanchard v. Bissell, 11 Oh. 
St. 96 


Pa.—Brinton’s App., 142 Pa. 511; 
21 A 978; Heidler’s Pet., 122 Pa. 653, 
16 A 97, 

Tex.—State v. Waxahachie, 81 Tex. 
626, 17 SW 348. 

Wis.—Smith v. Sherry, 50 Wis. 210, 
6 NW 561; Chicago, ete., TRC OLIVE 
Oconto, 50 Wis. 189, 6 NW 607, 36 
AmR 840. 

[a] In Maryland.—“There is no 
statute or constitutional provision in 
this State, limiting an extension of 
the boundaries of a city to contigu- 
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§§ 73-74] 


and sufficient® that the territory annexed shall be 
adjacent or contiguous to the existing boundaries 
of the municipality. It is said that the legislature 
can authorize an annexation of lands which are en- 
tirely separate from the city;* but other authori- 
ties are to the effect that a tract of land entirely 
disconnected from and not adjoining an existing 
municipality cannot be annexed thereto even by a 
direct legislative act,®> especially where such tract 
of land ‘is uninhabitated® and the annexation - is 
merely for the purpose of increasing the municipal 
revenues.’ It is sufficient if the territory annexed 
constitutes one body of land which as a whole is ad- 
jacent or contiguous to the municipality,’ even 
though it is composed of different tracts owned by 
different persons? and some of such tracts may not 
themselves be contiguous to the eity° In other 
words it is sufficient if all of the tracts are con- 
tiguous to each other and one of them adjoins or 
is contiguous to the city.1' As used in annexation 
statutes,1? the word ‘‘adjacent’’ has a broader 
meaning than ‘‘contiguous,’’?* ‘‘contiguous lands’’ 

being such as are not separated from the corporation 
by outside lands,* and ‘‘adjacent lands’’ being 
those lands lying in such close proximity to the 
territory of a municipality as to be suburban in their 
character and to have some unity of interest with 
the city.1° A tract of land which adjoins or touches 
the city limits on two sides is contiguous thereto ;'° 
but some statutes prescribe as an alternative con- 
dition to the annexation of territory that three sides 
thereof shall be adjacent to or abut on property 
already within the city limits.17 Under a statute 
authorizing the annexation in certain cases of a tract 
‘of land where two thirds of any boundary line 
peeneot lies upon or touches the boundary line of the 


ous territory, as there is in some 
States, although it may be conceded 6. 
that some part of the newly acquired 
territory should be contiguous.” Mc- ' 
Graw v. Merryman, 133 Md. 247, 259, Ze 
104 A 540. 8. 

3. U. S.—Hewey v. Cudahy Pack- 


ing Co., 269 Fed. 21 (decidea unaer|46 Kan. 738, 


MUNICIPAL CORPORATIONS 


471, 39 P 425, 27 LRA 751. 
Morford v. Unger, 
si v. Sherry, 50 Wis. 210, 6 NW 
561 


See cases supra note 6. 
Mason v. Kansas City, 
275,173 P5385; Hurla v. Kansas City, 
2h IP yaar 
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city, 1t is sufficient if two thirds of any single bound- 
ary,'* as distinguished from the entire boundary,’ 
of the tract touches the boundary line of the city. 
While land separated from the city by a right of way 
of a railroad cannot be annexed as ‘‘contiguous’’ 
land,?° the intervention of a stream, either navi- 
gable’! or unnavigable,?? between the corporate 
boundary and the territory proposed to be annexed, 
does not prevent annexation, and under the express 
provisions of some statutes, land laid off or sub- 
divided in a prescribed manner may be regarded and 
treated as contiguous to a. city or town where the 
strip or parcel of land separating it from the cor; 
porate limits does not exceed a specified number 
of feet in width.28 The foregoing rules should not 
be taken to mean that contiguity alone is sufficient 
ground for annexation;** the other conditions pre- 
seribed by statute must be fulfilled,?> but where 
they have been met?° and the requisite contiguity 
exists, annexation is proper.and may be had.?7 

[§ 74] (bb) With Reference to Other Political 
Subdivisions—aaa. County, Township, or School Dis- 
trict. Under some,?® but not other,?® statutes land 
in an adjoining county may be annexed to a muni- 
cipality. It has been said, however, that the exten- 
sion of a city across a county boundary is so unusual 
and is attended with such manifest practical in- 
conveniences growing out of the relation of the 
municipal and county governments that an intention 
to authorize such an act should not be lightly in- 
ferred from the use of general language,®° but should 
be evidenced by express terms*! or by the clearest 
implication.*? Territory annexed to a city need not 
be limited to a single township.2* While it is not 
a valid objection to the attachment of part of a 


21.. Vogel v. Little Rock, 54 Ark. 
336, 15 SW 836; Blanchard v. Bissell, 
11 Oh. St. 96. 

[a] Large river.—An order grant- 
ing a petition for annexation is not 
invalid because the land sought to 
be annexed is separated from the city 
by a large river, although at the time 


8 Iowa 82; 


103 Kan. 


McGraw v. 


Kansas statute relating to attach- 
‘ment of adjacent territory for school 
purposes). 

Conn.—Gillette vy. Hartford, 31 
‘Conn. 351. 

Ind.—Collins v. New Albany, 59 
Ind. 396; Evansville v. Page, 23 Ind. 
525. 

Towa.—tTruax v. Pool, 46 Iowa 256. 
. _Kan,—Kirkpatrick'y. State, 5 Kan. 
673. 

Mo.—Giboney v. Cape Girardeau, 
58 Mo. 141. 


Oh.—Blanchard v. Bissell, 11 Oh. 
St. 96. 

Pa.—Kelly v. Pittsburgh, 85 Pa. 
170, 27 AmR 6338. E 

Wis.—Smith v. Sherry, 50 Wis. 


210, 6 NW 561. 
: [al Charter construed. — Where 
the original town embracing about 
forty acres nearly in the center of a 
section of land had its boundaries 
fixed by a special charter so as to in- 
clude one mile square, which charter 
provided that “whenever a tract of 
jand adjoining said town” should “be 
at any time laid off or subdivided into 
town lots and recorded as an addition 
to said town, such tract’? should be- 
eome a part of such town, and within 
the corporate limits thereof and sub- 
ject to all the provisions of the act, 
the words “land adjoining’ meant 
land adjoining the town as _ ineor- 
porated by the charter and were not 
confined to an addition to the original 
town within the square mile. Mur- 
ey yv. Virginia, 91 Ill. 558. 

4. Mason v. Kangas City, 103 Kan. 
2419, 173. P 535. 

5 Denver v. Coulehan, 20 Colo. 


Kan. 433, 22 


Merryman, 133 Md. 247, 104 A 540; 
In re Camp Hill, 142 Pa: 511, 21 A 
978; Tod v. Houston, 
A.) 276 SW 419. 

9. Mason vy. Kansas City, 103 Kan. 
aioe. e vOsos 

10. McGraw v. Merryman, 133 Md. 
247, 104 A 540; Tod v. Houston, (Tex. 
Commn. A.) 276 SW 419. 

ll. Huff v. Lafayette, 108 Ind. 14, 
8 NE 701; Catterlin v. Frankfort, 87 
Ind. 45; Evansville v. Page, 23 Ind. 
525; Hurla v. Kansas City, 46 Kan. 
738, 27 P 143; McGraw v. Merryman, 
133 Md. 247, 104 A 540; In re Camp 
EM o42y Pa. 6 lise 2A nS Fat 

12. General definitions see Adja- 
ecent.1.C. J. p 1194; .Contiguous! 13 
Ca J api: 

13. Hewey v. Cudahy Packing Co., 
269 Fed. 21 [foll Hewey v. Jacob Dold 
Packing Co., 269 Fed. 24]. 

14. Vestal v. Little Rock, 54 Ark. 
321, 329,,15 SW 891, 16 ‘SW 7291, £1 
LRA 778. 

15. Hurla v. Kansas City, 46 Kan. 
738, 27 P 148; Emporia v. Smith,. 42 
P6165 
Borough, 2 Blair Co. 
North. Co. 396. 

16. Hewey v. Cudahy Packing Co., 
269 Fed. 21. 

Barton v. Stuckey, (Okl.) 248 
By5 92. 


18. State v. Kansas City, 93 Kan. 
420, 144 P 218, AnnCas1916E 1. 

19. State v. Kansas City, supra. 

20. Forsythe v. Hammond, 


(Ras) 218.45 747 


TRA 576. 


Annexation of railroad property 


see supra § 70. 


(Tex. Commn.: 


In re Alliance: 


142. 
Ind. 505, 40 NE 267, 41 NE 950, 30 


the only means of communication are 
two toll bridges and a number of 
small boats operated by private per- 
sons for hire. Vestal v. Little Rock, 
54 Ark. 321, 329, 15 SW 891, 16 SW 
291,11 LRA 1778. 

22. Delphi v. Startzman, 104 Ind. 
343, 3 NE 937. 

23. Sanders v. Cceur D’Alene, 27 
Ida. 353, 149 P 290: Hatch v. Con- 
sumers’ Co., 17 Ida. 204, 104 P 670, 40 
LRANS 2638 [aff:224 U. S. 148, 32 SCt 
465, 56 L. ed. 703] (it being deemed 
immaterial in both cases whether or 
not the statute has been repealed, it 
having been in full force and effect 
at xe time of the annexation in ques- 
tion 


24. Hartington v. Luge, .33 Nebr. 
623, 50 NW 957; Judd v. State, 25 
Tex. Civ. A. 418, 62 SW 543. 

25. See supra § 67, 


26. See supra § 67. 

27. Paul v. Walkerton, 150 Ind. 
565, 50 NE 725; Parker v: ‘Zeisler, 73 
Mo. A. oie Miller v. Lincoln, 94 
Nebr. 577, 143 NW 921; Syracuse v. 
Mapes, 55 Nebr. 738, 76 NW 458. 

28. Portsmouth Sav. Bank  v. 
Smith, 74 Kan. 223, 86 P. 462; Wake- 
Abie v. Utecht, 90 Nebr. 252, 133 NW 

29. Tabor, etc., R. Co. v. Dyson, 86 
Iowa 310, 53 NW 245, 

30. Portsmouth Sav. Bank vy. 
Smith, 74 Kan. 223, 86 P 462. 


81. Portsmouth Sav. Bank  y. 
Smith, supra. 
32. Portsmouth Sav. Bank v. 


Smith, supra. 
33.. Zweifel v. Milwaukee, 185 Wis. 
625, 201 NW 3885. 


118 [43 C.J:] 
township to a city that the effect of annexation will 
be to separate the remainder of the township into 
two parts, it has also been held good ground for 
refusing to exclude certain land from the territory 
proposed to be annexed to a borough that the result 
of the exclusion would be to leave a portion of the 
township lying between the ends of a principal 
street otf the borough as it would be after annexa- 
tion.25 The annexation of certain territory to a city 
may be valid, even though the annexed territory 
is a part of a school district of which the city is 
not a part,** and it is provided by statute that terri- 
tory within a city shall not be in more than one 
school district.*7 

[§ 75] bbb. Another Municipality. An unincorpo- 
rated village may be annexed to a municipal corpo- 
ration.38 Unless prevented by constitutional provi- 
sion,®® the legislature may annex, or authorize the 
annexation of, one municipal corporation, or terri- 
tory thereof, to another municipal corporation,*® and 
under some constitutional or statutory provisions 
this right of annexation exists,1 subject to certain 


MUNICIPAL CORPORATIONS 


tee 


[§§ 1-76 


limitations,*? but under a number of statutes terri- 
tory which is within the limits of one municipal 
corporation cannot be annexed to another municipal 
corporation,*? even though in the same jurisdictions 
the statutes authorize a consolidation of two or more 
municipalities.44 However, some statutes relating 
to consolidation authorize the annexation of a city 
or town to another municipality,*® as well as a con- 
solidation resulting in the formation of a new and 
distinct corporate organization.*® Under some stat- 
utes, it is not a valid objection to annexation that it 
will make the annexing municipality contiguous to 
another municipality*” or may possibly prevent the 
future expansion of the latter municipality.*® <A 
statute which provides that no city shall be ‘‘or- 
ganized’? within two miles of the limits of any city 
of the first class, unless such city is in a different 
county, does not prevent a city from extending its 
limits to within two miles of a city of the first class 
in the same county.*® 

[§ 76] (8) Consolidation. Subject to constitu- 
tional limitations,®° the legislature may,*? and some- 


34. In re Mill Creek Tp., 74 Pa. 
Super. 275. 

35. Glade Tp.’s Pet., 168 Pa. 441, 
32 A 37. 

36. Mitchell v. 184 Cal. 
266, 193 P 502. 

Mitchell v. Henry, supra. 

{a] Construction and effect of 
statute.—Such a statute, whether 
construed as applicable only to the 
matter of forming school districts, 
or construed to take the annexed ter- 
ritory from the school district of 
which it was a part ipso facto on 
annexation thereof, does not affect 
the validity of the annexation. 
Mitchell v. Henry, 184 Cal. 266, 193 
P 502 


S8. Zweifel v. Milwaukee, 185 Wis. 
625, 201 NW 385. 

$9. McKeon v. Portland, 61 Or. 
385, 122 P 291; Houston v. Magnolia 
Park, (Tex. Commn, A.) 276 SW 685. 

{a] Provisicn authorizing munici- 
pality to adopt and amend charter.— 
(1) Under a constitutional provision 
eonferring on cities having more 
than a prescribed number of inhabi- 
tants the authority to adopt and 
amend their charters, one city falling 
within the constitutional provision 
cannot be forcibly annexed to an ad- 
joining city also within the constitu- 
tional provision either by the legis- 
lature itself (Houston v. Magnolia 
Park, (Tex. Commn. A.) 276 SW 685), 
(2) or by authority conferred by it 
on the annexing city (Houston v. 
Magnolia Park, supra). (3) Popula- 
tion at the time of the proposed an- 
nexation is the test; a statute is in- 
valid, as an indirect violation of the 
constitutional provision, where it au- 
thorizes cne city to annex another 
city having less than the prescribed 
number of inhabitants according to 
the last United States census and 
such city, at the time of the annexa- 
tion, in fact has more than the pre- 
seribed number of inhabitants, 
Houston v. Magnolia Park, supra. 

40.. State v. Camden, (N. J. Sup.) 
44 A 961; Roby v. Sheppard, 42 W. 
Va. 286, 26 SE 278. 

[a]: Detachment from one, and 
attachment to another, municipality. 
—(1) The legislature may take terri- 
tory from one municipal corporation 
and add it to another without the 
consent of either. Roby v. Sheppard, 
42 W. Va. 286, 26 SE 278. (2)°A 
statute providing for the detachment 
of territory from a village and the 
annexation of such territory to a 
city is valid where it is plain and 
complete in itself, as to the matter 
covered thereby, although it does not 
purport to cover matters which may 
arise after annexation has taken 


Henry, 


place. State v. Gram, (Minn.) 210 
NW 616. 
41. Peo. v. Rock Island, 271 Ill. 


412, 111 NE 291; Morgan Park v. 
Chicago, 255 Ill. 190, 99 NE 388, Ann 
Cas1913D 399; Pence v. Frankfort, 
101 Ky. 534, 41 SW 1011, 19 KyL 721; 
Kansas City v. Stegmiller, 151 Mo. 
189, 52 SW 723; Nexsen v. Elizabeth 
City County, 124 Va. 313, 128 SE 570. 

42. See cases infra this note. 

[a] Location.—(1) No  incorpor- 
ated city, town, or village can be an- 
nexed to another unless they adjoin, 
or are contiguous to, each other. 
State v. Martin, 160 Ala. 190, 48 S 
847; Morgan Park v. Chicago, 255 Ill. 
190, 99 NE 388, AnnCas1913D 3y9. 
(2)° Also a village cannot be annexed 
to a city where the annexation woulda 
result in leaving unorganized or un- 
incorporated territory within the 
boundaries of the city and entirely 
surrounded by it. Morgan Park v. 
Chicago, supra. 

{[b] Prior detachment.—A statute 
authorizing in broad and unlimited 
terms the annexation of any territory 
lying adjacent to a city will be con- 
strued in connection with another 
statute providing for the detachment 
of territory so as not to permit tne 
annexation by one city of territory 
included in another city until such 
territory is first lawfully detached 
from the latter city. Wauwatosa v. 
Cnt ie 180 Wis. 3810, 192 NW 


[c] A statute authorizing the an- 
nexation of a village (1) does not au- 
thorize an extension of limits so as 
to include a city of the second class. 
Omaha v. South Omaha, 31 Nebr. 378, 
47 NW 11138. (2) Neither does it au- 
thorize the annexation of a portion 
of the territory of a village, but re- 
quires the taking in of the entire 


village. Omaha vy. South Omaha, su- 
pra. 
43. Cal.—Peo. v. Los Angeles, 154 


Cal. 220, 97 P 311. 

Fla.—State v. Winter Park, 25 Fla. 
371, 5 S 818; Jacksonville v. L’Engie, 
20 Fla. 344. 

Se iaisnEh on v. Ft. Wayne, 47 Ind. 
Iowa.—Ashley vy. Calliope, 71 Io 
466, 32 NW 458. . Ne 

Miss.—Fabric Fire Hose Co. v. 
Vicksburg, 117: Miss. 89, 77 S 911; 
Se v. Seminary, 95 Miss. 315, 48 

N. J.—Paterson v. Useful Manufac- 
tures, ete, Soc, 24 N. J: Ll. 385: 

N..D.—North Fargo v. Fargo, 49 
N. D. 597, 192 NW 977. 

Pa.—McAskie’s App., 154 Pa. 24, 26 


A 60. 
44. See infra § 76. 


45. State v. Martin, 160 Ala. 190, 
48 S 847. 

46. See infra § 76. 

47. Peo. v. Los Angeles, 154 Cal. 
220; 97) P 311. : 

48. Peo. v. Los Angeles, supra. 

49. Warren v. Barber Asphalt Pav, 
Co., 115 Mo. 572, 22 SW 490. 

50. Lorigview v. Crawfordsville, 
164 Ind. 117, 73 NE 78, 68 LRA 622, 
8 AnnCas 496. : 

{a] Particular objections over- 
ruled.—(1) Local Act (1889) No. 455, 
consolidating the cities of Saginaw 
and East Saginaw, which comprised 
distinct representative districts, does 
not contravene Const. art 4 §§ 3, 4, 
which provides for the-division of the 
state ‘into representative districts, 
and enacts that such division shait 
remain unaltered until the return of 
another enumeration, which is to be 
had every ten years, as the act ex- 
pressly provides (tit 16 § 31) that it 
Shall not change in any respect the 
boundaries of the existing represent- 
ative districts, or the manner of 
electing representatives, and  pre- 
serves the old voting precincts intact, 


Smith v. Saginaw, 81 Mich. 123, 45 
NW 964. °(2) The fact that, under a 
statute, a city might be organized 


from adjoining municipalities con- 
taining only thirteen and twenty- 
three voters respectively does not 
affect the validity of the act, it being 
a matter affecting the wisdom rather 
than the constitutionality of the leg- 
islation, State vw. Wildwood, 83 N. J. 
L. 188, 84 A 274. (8) The failure of 
P. L. (1908) p 295, enabling adjoin- 
ing municipalities to consolidate and 
form a city, to prescribe means for 
ascertaining the fact of contiguity, 
does not affect the validity of the 
act, their contiguity appearing in the 
statutes and their relative positions 


being matters of judicial notice. 
State v. Wildwood, supra. (4) As 
no new indebtedness is incurred, 


a merger resulting in a consolidated 
debt of thirteen per cent of th'e whole 
assessed ,valuation does not violate a 
constitutional provision that no city 
shall be allowed to become indebted 
to an amount in excess of ten per 
cent of the assessed valuation, Peo. 
v. Brown, 169 App. Div. 695, 155 NYS 
564 [aff 216 N. Y. 674 mem, 110 NE 
171 (rearg den 216 N. Y. 743 mem, 
111 NE 1096 mem)]. 

51. U. S.—Mt. Pleasant v. Beck- 
with, 100 U. S. 514, 25 L. ed. 699; 
Girard v. Philadelphia, 7 Wall. 1, 19 
wee 53. 

a.—State v. Martin, 160 Ala. 
48S 847, ‘ Pea 

Ark.—Little Rock vy. North Little 
Rock, 72 Ark. 195, 79 SW 785. 


For later cases, developments and changes in the law see cumulative Annotations; same title, page and note number, 


§§ 76-77] 


times does,>? consolidate, or authorize the consolida- 
tion of, two or more municipal corporations into one 


corporation in certain cases.*3 


[§ 77] (4) Detachment of Territory®+—(a) In 
The power to detach or disconnect terri- 
tory from a city, town, or village is in the same 
class with,®> and in its nature is analogous to,°% 
the power to attach or annex territory to a city, 
While a few statutes relating to 
the detachment or disconnection of territory from a 
municipality have been held unconstitutional,®°? more 
often such statutes have been upheld as valid and 
constitutional,®* the legislature being held to have 
power to detach, or to authorize the detachment 
of, part of the territory of a municipality so as to 
contract its boundaries and limits and diminish its 


General. 


town. or village. 


Cal.—Peo. v.. Hill, 7 Cal. 97. 

Colo.—Valverde v. Shattuck, 19 
Colo. 104, 34 P 947, 41 AmSR 208. 

Tll.— True v. Davis, 133 Ill 522, 22 
NE 410, 6 LRA 266. 


Kan.—State v. Kansas City, 50 
Kan. 508, 31 P 1100. 
La.—Layton v. New Orleans, 12 


La. Ann, 515. 

Md.—Daly v. Morgan, 69 Md. 460, 
16 A 287, 1 LRA 757 

Mass.—Stone v. Charlestown, 114 
Mass. 214. 

Mich.—Smith v. Saginaw, 81 Mich. 
123, 45 NW 964. 


Minn.—Adams vy. Minneapolis, 20 
Minn. 48. 
soon ae wee v. Abbott, 61 Mo. 
6. 


Nebr.—State v. Dahlman, 100 Nebr. 
416, 160 NW 117. 

N. J.—State v. Wildwood, 83 N. J. 
L. 188. 84 A 274 

N. ¥.—Demarest v. New York, 74 
IN Yoel.) Peo.) v.. Brown, ' 69 App. 
Div. 695, 155 NYS 564 [aft BEG AN SEYA 
674 mem, 110 NE 171]. 

Or.—State v. Gilbert, 66 Or. 434, 
134 P 1038; Winter v. George, 21 Or. 


251, 27 P 1041. 

Pa.—Smith v. McCarthy, 56 Pa. 
859; Pittsburg’s Pet., 82 Pa. Super. 
210 [aff 217 Pa. 227, 66 A 348, 120 


AmSR 845]. 
11 


Tenn.—Daniel_ v. 
Humphr. 582. 

Wash.—State v. New Whatcom, 3 
Wash. 7, 27 P 1020. 

[a] The existence of charitable 
trusts for the schools and for the 
poor of one city does not affect the 
power of the legislature to unite that 
city with another one. Stone v. 
Charlestown, 114 Mass. 214. 

52. Ala.—State v. Martin, 160 Ala. 
190, 48 S 847. 

Cal.—Peo. v. Los Angeles, 154 Cal. 
220, 97 P 311. 

Nebr.—State v. Dahlman, 100 Nebr. 
416, 160 NW 117. 

Or.—State v. Gilbert, 66 Or. 434, 
134 P 1038. 

Pa.—Pittsburg’s Pet., 32 Pa. Super. 
210 [aff 217 Pa. 227, 66 A 348, 120 
AmSR 845]. 

53. See cases infra this note. 

[a] A sanitary district and a mnu- 
nicipal corporation cannot be consoli- 
dated under a statute authorizing the 
consolidation of contiguous munici- 
pal corporétions. Peo. v. Oakland, 
123 Cal. 598, 56 P 445. ~ 

{b] Contiguity or proximity.—(1) 
Some statutes relating to the consoli- 
dation of municipalities require that 
they shall adjoin or be contiguous to 
each other, State v. Martin, 160 Ala. 
190, 48 S 847; State v. Wildwood, 83 
Ned, Li: 188, 84 A 274. (2) However, 
under a statute providing for the con- 
solidation of cities ‘‘lying adjacent to 
each other, and not more than three 
fourths of one mile apart,’ the con- 
solidation of three cities is not illegal 
because one of them is not contigu- 
ous to the other two, where the dis- 
tance separating them is less than 
three fourths of a mile. State v. 
Kansas City, 50 Kan. 508, 522, 31 P 
1100. (8) “It is not necessary; under 
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It is said that the power of the legisla- 
ture to diminish muni¢ipul territory is: plenary,®? 


and, when.duly exercised, cannot be revised by the 


courts.§! 


the terms of the act, that the cities 
should have actually joined each 
other at the time of the consolida- 
tion; it is enough if they’ were ‘ad- 
jacent;’ and that term has been de- 
fined as yaeh near to, but not actu- 
ally touching ” State v. Kansas City, 
supra. “) 

54. Detachment of part of lands 
described in petition see infra § 99. 

55. Sitte v. Tonne, (N. D.) 209 NW 
658 [foll Bolme vy. Borman, (IN. DV.) 
209 NW 660]. 

56. Cole v. Watertown, 34S. D. 69, 
147 NW 91. 

57. Little Reck v. Parish, 36 Ark. 
gee Galesburg v. Hawkinson, 75 LL. 


53. Fla.—Ormond v. Shaw, 50 Fla. 
7ae 39 S 108. 

Ida.—Lyon y. Payette, 38 Ida. 705, 
224 P 793. 

Ind.—Livengood v. Covington, 194 
Ind. 633, 144 NE 416 [foll St. John v. 
Gerlach, 150 NE 771]. 

Ky.—Miller v. Pineville, 89 SW 261, 


£8 Kyi 379. 
Minn.—Brenke v. Belle Plaine, 105 
Minn. 84, 117 NW 157; Hunter v. 


Tracy, 104 Minn. 378, 116 NW 922 
[foll Jones v. Red Lake Falls, 116 
Minn. 454, 1384 NW 121]. 

Nebr.—Bisenius v. Randolph, 82 
Nebr. 520, 118 NW 127. 

Oh.—Metcalf v. State, 49 Oh. St. 
586, 31 NE 1076; Grover Hill v. Mc- 
Clure, 27 Oh. Cir. Ct. 376. 

Delegation of power to courts see 
Constiiutional Law § 352. 

59. U. S.—Morgan v. Beloit, 7 
Wall. 613, 19 L. ed. 203. 

Cal.—Peo. v. Coronado, 100 Cal. 571, 
35 3 162. 

olo.—Gypsum Vv. 61 
Cole. 332915 7'P{195: 

Fla. —Ormond v. Shaw, 50 Fla. 445, 
39 S 108. 

Ida.—Lyon vy. Payette, 38 Ida. 705, 
224 P 793. 

Ill. Peo. v. Rock Island, 271 Ill. 
412, 111 NE 291; Peo. v. Binns, 192 
Ill. 68, 61 NE 376. 

Ind.—Indianapolis v. Ritzinger, 24 
Ind. A. 65, 56 NE 141. 

TIowa.—Evans y. Council Bluffs, 65 
Iowa 238, 21 NW 584; Way v. Center 
Point, 51 Iowa 708, 1 NW 692; Mc- 
Kean vy. Mt. Vernon, 51 Iowa 306, 1 
NW 617. 3 

Kan.—In re Robinson’s First Addi- 
tion, etc., 62 Kan, 426, 63 P 426. 

Ky.—Miller v. Pineville, 89 SW 261, 
28 KyL 379. 

La.—Winter v. Donaldsonville, 8 
Mart. N. S. 553. 

Me.—North Yarmouth v. Skillings, 
45 Me. 133, 71 AmD 530. 

Md. —Daly v. Morgan, 69 Md. 460, 
16 A 287, 1 LRA 757. 

Minn.—Brenke y. Belle Plaine, 105 
Minn. 84, 117 NW 157. 

Miss.—Thomas v. Long Beach, 111 
Miss. 329, 71 S 570. 

Peni oe al v. Abbott, 61 Mo. 
176. 

Nebr.—Bisenius v. Randolph, 82 
Nebr. 520, 118 NW 127. 

N. Y.—Demarest v. New York, 74 
ING, ea. 


N. D.—Lincoln Addition Impr. Co. 


Lundgren, 


However, the statutes generally provide 
for the detachment or excision of territory on appli- 
cation to some officer or board,®? or to the courts,®** 
and they sometimes provide for a review by. appeal 
or error of the order or decree made.®* 
been held that, apart from statute, a court, in the 
exercise of general chancery and common-law powers 
conferred on it by the constitution, may disconnect 
agricultural lands from a municipality in a. suit 
brought by the owner of such lands.®* It is essential 
to the application of general statutes providing for 
detachment of territory that the municipality in 
question shall be within the terms of the statute; 


Also it has 
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v. Lenhart, 50 N. D. 25, 195 NW 14, 
33 


Oh.—Metcalf v. State, 49 Oh. St. 
586, 31 NE 1076; Newburgh Heights . 
v. French; 28°O. C. A. 586. 

Okl.—Guthrie v. Wylie, 6 Okl. 61, 


55 P 103. 
Pa.—Lark’s Pet., 3 Pa. Co. 479. 
Sib i Ashton, 12 S. D. 


366, 81 NW 735. 


Tenn.—Williams v. Nashville, - 89 
Tenn. 487, 15 SW 364. 
Tex —Sansom v. Mercer, 68 Tex. 


488, 5 SW 62, 2 AmSR 505. 

Ww. Va.—Roby v. Sheppard, 42 W. 
Va. 286, 26 SE 278. 

60. Carrithers v. Shelbyville, 126 
Ky. 769, 104 SW 744, 31 KyL 1166, 
17 LRANS 421; State v. Demann, 83 
Minn. 331, 86 NW 352; Guthrie v. Wy- 
lie, 6 Okl. 61, 55 P 103; Williams v. 
Nashville, 89 Tenn. 487, 15 SW 354. 

61. Lenox Land Co. v. Oakdale, 137 
Ky. 484, 125 SW 1089, 127 SW 538. 
And see cases supra note 60. 

G2. Ill.—Young v. Carey, 184 Ill. 
613. 56 NE 960 [rev 80 I1l. A. 601]. 

Ky.—Lebanon v. Knott, 72 SW 790, 
24 Kyl 1992. 

Minn,—Cavert v. Renville Country, 
153 Minn. 360, 190 NW 545. 

N. Y.—Matter of Mathews, 59 App. 
Div. i659, 69 NYS 2038. 

S. D.—Pelletier v. Ashton, 12 S. D. 
366, 81 NW 735. 

[a] Veto by supervisor.—Where a 
village had no supervisor or similar 
officer in the county board of super- 
visors, the failure of the supervisor 
of the town in which the village was 
located to vote in favor of the report 
that a petition to diminish the village 
boundaries be granted was an effec- 
tive veto of the report, within L. 
(1871) c& 870 § 33, providing that no 
act, ordinance, or resolution for the 
purpose of diminishing the bounu- 
aries of a village shall be valid un- 
less it receives the affirmative vote 
of the supervisor, if any, of such vil- 


lage. Matter of Mathews, 59 App. 
Div. 159, 69 NYS 203. 
63. Colo—Gypsum v. Lundgren, 


61 Colo, 332, 157 'P 195. 

Ida.—Lyon v. Payette, 38 Ida. 705, 
224 P*793. 

Iowa.—Johnson v. Forest City, 129 
Iowa 51, 105 NW 353; Ashley vy. Cal- 
liope, 71 Towa 466, 32 NW 458; Evans 
v. Council Blutts; "65. tows) 23s, 21 
NW 584. 

Ky.—Lebanon vy. Knott, 72 SW 790, 
24 KyL 1992. 

S. D.—Coughran v. Huron, 17 S. D. 
271, 96 NW 92; Pelletier v. Ashton, 
12 S. D. 366, 81 NW 735. 


64. See infra § 101. 
65. Sole v. Geneva, 106 Nebr. 879, 
184 NW 900. Contra Hastings v. 


Hansen, 44 Nebr. 704, 68 NW 34, 

68. See cases infra this note. 

[a] Municipalities within or with- 
out statute—(1)\Act March 6, 1905 
CEe= SPLOOS py S90 vet 29) rs ea 
(Burns St. Annot. [1908] § 8899) au- 
thorizing the disannexation of any 
territory forming a part of the cor- 
porate limits of a city applies only to 
cities, and not to towns. Meek v. 
State, 172 Ind. 654, 88 NE 299, 89 NE 
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that the detachment will not result in practically 
disincorporating the municipality;°* and that the 
territory to be excluded shall be so situated with 
reference to other political organizations that it will 
not become totally disorganized on detachment from 
The vacation by the owner of 
a plat of an addition to a city within the corporate 
limits does not ipso facto disconnect the platted 


the municipality.*® 


lands from the municipality.®® 


[§ 78] (b) Conditions or Propriety.’° 
statutes relating to the detachment of territory from 
a municipality usually prescribe the facts or condi- 
tions which must exist to authorize detachment,’? 
such as conditions that the territory to be detached 
shall contain at least a specified number of acres;"? 
that it shall be upon or contiguous to the border 
of the town; that, where it is composed of two or 
more tracts, they shall be contiguous to each other ;"* 


307. (2) L. (1907) p 295 c 221 § 2, 
authorizing the detachment of agri- 
cultural lands from cities containing 
a population of ten thousand aoes not 
apply to boroughs. Brenke v. Belle 
Plaine, 105 Minn. 84, 117 NW 157. 
(3) Comp. St. (1893) ¢ 14 § 101, re- 
lating to the change of municipal 
limits, and detaching territory in- 
eluded therein, does not apply to 
cities of the first class having less 
than twenty-five thousand inhabi- 
tants. Hastings v. Hansen, 44 Nebr. 
704, 638 NW 34. 

Municipalities existing under special 
charter see infra § 81. 

67. Elliott v. Pardee, 149 Cal. 516, 
86 P 1087; Wiedwald v. Dodson, 95 
Cal. 450, 30 P 580; Cleveland, etc., R. 
Go, vs, Dunn, 61 Til. A. 227. 

68. Norrish’s Pet., 155 Minn. 415, 
193 NW 947. 

[a] Thus, where the legislature 
made no provision for, and manifest- 
ly did not have in mind, cases where 
the detached land would be without 
township, school, or other local or- 
ganization, the boundaries of the city 
and of a local school district being 
concurrent, and there being no exist- 
ing township organization to which 
the land may be returned or under 
whose governmental authority it may 
come, the statute will be held inap- 
plicable to such cases. Norrish’s 
Pet., 155 Minn, 415, 193 NW 947. 

69. See infra § 134. 

70. Delegation to courts of power 
to determine existence of conditions 
see Constitutional Iaw § 352. 

71. Lyon v. Payette, 
224 P 793; Bisenius v. Randolph, 82 
Nebr. 520, 118 NW 127; Smetzer v. 
Elyrie, 14 OhNPNS 123: And see 
cases infra notes 72-89. 

72. Gypsum vy. Lundgren, 61 Colo. 
332, 157 P 195; Lyon v. Payette, 38 
Ida. 705, 224 P 793; Jones v. Red 
toh Falls, 116 Minn, 454, 134 NW 
121. 

73. Gypsum v. Lundgren, 61 Colo. 
332, 157 P 195; Lincoln Addition 
Impr. Co. v. Lenhart, 50 N. D. 25, 195 
NW 14, 33; Mogaard v. Garrison, 47 
N. D. 468, 182 NW 758. 

[a] The requirement pertains to 
the aggregate territory sought to be 
detached, as a unit, and does not 
mean that, where the territory is 
composed of several tracts contigu- 
ous to each other, each must be upon 
or contiguous to the corporate limits. 
Gypsum vy. Lundgren, 61 Colo. 332, 
157 P 195. 


74 Gypsum vy. Lundgren, supra. 

75. Fruita v. Williams, 33 Colo. 
157, 80 P 132; Jones v. Red Lake 
Falls, 116 Minn, 454, 134 NW 121; 


Bisenius v. Randolph, 82 Nebr. 520, 
118 NW 127; Lincoln Addition Impr. 
Co. v. Lenhart, 50 N. D. 25, 195 NW 
14, 33; Mogaard v. Garrison, 47 N. D. 
468, 182 NW 758. 

[a] Vacated plat.—Such a statu- 
tory provision refers to conditions as 


38 Ida. 705, | 


sonable exercise 
General 


detachment will 


existing at the time of bringing an 
action to detach territory, and does 
not operate to prevent the detaching 
of territory which has been platted 
and laid out into lots and blocks, 
when such plat has been vacated 
prior to bringing’ the action to detach. 
Edgecombe v. Rulo, 109 Nebr. 843, 
192 NW 499. 

[b] In Indiana Burns St. Annot. 
(1901) § 4230 (Acts [1877] p 22 c 14) 
relates only to the disannexation or 
unplatted suburban lots, but Burns 
St. Annot. (1908) § 8913 (Acts [1907] 
p 617) provides for the disannexation 
of an entire addition to a town. 
Meek v. State, 172 Ind. 654, 88 NE 
299, 89 NE 307. 

76. Lyon v. Payette, 38 Ida. 705, 
224 P 793; Cavert v. Renville County, 
153 Minn. 360, 190 NW 545; Jones v. 
Red Lake Falls, 116 Minn. 454, 134 
NW 121. ‘ 

77. Jacksonville v. L’Engle, 20 
Fla. 344; Thomas v. Long Beach, 111 
Miss. 329, 71S 570. 

[a] Application of statute.—Un- 
der such a statute, certain territory 
should be excluded on proper appli- 
cation where it appears that neither 
the interests of the inhabitants of 
the town as it would remain if the 
territory were to be excluded, nor 
the interests of the inhabitants of 
the territory sought to be excluded, 
will be in any wise conserved by its 
retention within the corporate limits 
of the town. Thomas vy. Long Beach, 
1E Miss:.329, 71S 570. 

78. Jacksonville v, L’Engle, 20 


80. Cavert v. Renville County, su- 
pra. 

81. Lyon v. Payette, 38 Ida. 705, 
224 P 793. : 


82. Lincoln Addition Impr. Co. v. 

Lenhart, 50 N. D. 25, 195 NW 14, 33; 
Mogaard y. Garrison, 47 N. D. 468, 
182 NW 758. 
_ [a] “Special improvements,” with- 
in the meaning of a statute, are 
“limited to such improvements as 
are generally paid for by special as- 
Sessments, or those which confer a 
Special benefit upon the property 
sought to be disconnected.” Burton 
v. Sheridan, (Colo.) 251 P 725, 726. 

83. Mogaard v, Robinson, 48 N. D. 
859, 187 NW 142. 

84. Englewood v. Jones, 71 Colo. 
181, 204 P 607; Morrison v. Lafayette, 
67 Colo. 220, 184 P 301. And s€e 
Burton vy. Sheridan, (Colo.) 251 P 725 
(reciting such a statute and holding 
that it has been repealed as to in- 
corporated towns, but not as_ to 
cities). 

[a] The maintenance of one street 
precludes disconnection. Anaconda 
Min. Co. v. Anaconda, 33 Colo. 70, 80 
P 144. 

{b] Small amount of work on 
street.—A city may be held to have 


that it shall not be platted or laid out into blocks, — 
lots, and streets;’® that it shall be used exclusively 
for agricultural purposes;’® that the municipal lim- 
its or boundaries shall have been unnecessarily and 
unreasonably extended” and include an undue quan- 
tity of farming land;*® that the territory shall be so 
conditioned as not properly to be subject to village 
government”? or as not to be necessary for the rea- 


of the police powers or functions 


of the village;®° that it shall not receive sufficient 
special benefits to justify its retention within the 
municipality ;8t that no municipal improvements,°” 
except a sewer gutlet,’* shall have been made upon 
the land; that the city or town shall not have main- 
tained streets, lights, and other public utilities for a 
specified period through or adjoining the tract or 
tracts of land sought to be detached;** that. the 


not materially mar the symmetry 


maintained a street within the mean- 
ing of the statute, even though it is 
claimed that the amount of work 
done on the street is very small. 
Englewood v. Jones, 71 Colo. 181, 204 
P 607. 

[ec] A county highway which re- 
mains such after the incorporation of 
the town, -which has not been 
changed into a street or public utility 
maintained by the town, and which 
would remain a county highway 
after disconnection of land from tne 
town, is not within the_ statute. 
Morrison v. Lafayette, 67 Colo. 220, 
225, 184 P 301 (‘The streets or pub- 
lic utilities contemplated _by the 
statute in question, are those estab- 
lished by the city or town, or main- 
tained primarily for its own munici- 
pal, purposes, and the existence of 
which streets or public utilities de- 
pends on the continued existence of 
the municipal corporation itself. The 
highway in question is not within 
this class’’). 

{d] A city maintains lights (1) 
within the meaning of such a statute 
where it pays for their maintenance. 
Englewood v. Jones, 71 Colo. 181, 204 
P 607. (2) Also, as the principal 
purpose of street lights is to aid 
travelers, a city may be held to 
maintain lights, although they are 
on the side of the street opposite the 
land in question (Englewood  v. 
Jones, supra), (3) or although they 
do not shed light enough or throw it 
far enough to light the land itself 
(Englewood v. Jones, supra). 

{e] Fire hydrant not beneficial to 
petitioner’s property.—In holding that 
the town could not avail itself of the 
statutory provision to defeat detach- 
ment of land by merely showing the 
existence of a water pipe line and a 
fire hydrant, neither being located 
on the petitioner’s tract of land and 
the fire hydrant being located about 
two hundred and twenty-five feet 
from his dwelling, the court said: 
“The public utility, to come within 
the statute, must be so located and 
constructed as to be capable of being 
used to the benefit of a substantial 
portion of the land sought to be dis- 
connected from the town, or be of 
some substantial advantage to the 
owners of such premises. Otherwise 
the mere existence of a hydrant could 
prevent the detachment of territory 
which is not needed for municipat 
purposes and which is not benefited 
by being within the corporate limits 
of a city or town. The purpose of 
the statute is to permit persons own- 
ing real estate lying upon the borders 
to disconnect it from the town, if no 
part of such property has been duly 
platted into lots and blocks. To hold 
that a water pipe line running up to, 
or even into, Such property without 
conferring any substantial service or 
advantage thereto, is such a mainte- 
nance of a public utility as to pre- 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, _ 
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of the municipality®® or the settled portion thereof ;°¢ 
that no publie or private right will be injured or 
endangered ;°* that the detachment will not mate- 
rially affect the best interests of the municipality ;*8 
and that all taxes or assessments lawfully due upon 
the land up to the time of presentation of the peti- 
All the faets or 
conditions prescribed by statute must exist before 
detachment can legally be made,®° but where the 
eourt or board determines that they do exist, it 
must grant an order or decree of detachment,®! it 
being vested with no discretion in the matter,®? ex- 
cept under the statutes of some jurisdictions.®% 
der statutes authorizing severance of territory, but 
not prescribing the conditions therefor,®* or provid- 
ing generally that exclusion of territory shall be 
ordered where the court finds that the request of 
the petitioners therefor ought to be granted®® and 


tion shall have been fully paid.*® 


vent detachment of the land, would 
be to defeat the main purpose of the 
statute in many proceedings of this 
kind. The statute should not be so 
construed, if it can be avoided, so as 
to produce absurd or unreasonable re- 
sults.” Morrison v. Lafayette, 67 
Colo. 220, 222, 184 P 301. 

85. Maxwell vy. Buhl, 40 Ida. 644, 
236 P 122; Lyon v. Payette, 38 Ida. 
705, 224 P 793, 

[a] Matters to be considered.—‘In 
determining whether or not ‘the 
symmetry of the city would be ma- 
terially marred by detachment, as the 
word is used in C. S., sec. 4104, due 
regard must be had to the contours 
of the land covered by the city. 
Gullies and hills, while geometrically 
marring the symmetry, may still 
leave the city symmetrical in the 
terms of this statute.” Maxwell v. 
Buhl, 40 Ida. 644, 648, 236 P 122. 

86. Cavert v. Renville County, 153 
Minn. 360, 190 NW 545; Jones v. Red 


Lake Falls, 116 Minn, 454, 134 NW 
SPA 
' 87. In re Robinson’s First Addi- 


tion, etc., 62 Kan. 426,'63 P 426. 


a) Smetzer y. Elyria, 14 OhNPNS 
3: 
89. Hendricks v. Julesburg, 58 


MOlOb9n Lay PO 

“ fa] The word “due” (1) as used 
in such a statute, is not the equiva- 
lent of “owing’’ but has reference 
only to taxes due according to law; 
no taxes are due, or can be legally 
demanded or collected, until on or 
after the particular dates fixed by 
law. Hendricks v. Julesburg, 55 Colo. 
69) 132° P61. ¢€2)) Where. it is pro- 
vided by statute that all taxes shall 
be due and payable, one half on or 
before the last day of February, and 
the remainder on or before the last 
day of July of the year following the 
one in which they were assessed, no 
taxes for the preceding year are due 
at the time of the filing of the peti- 
tion in January. Hendricks v. Jules- 
burs, 55 Colo. 59,132. P. 6x. 

90. Lyon: v. Payette, 38 Ida. 705, 
224 P 793; Mogaard v. Garrison, 47 
N. D. 468, 182 NW 758. 

91. Hendricks vy. Julesburg, 55 
Colo. 59, 132 P 61; Anaconda Min. Co. 
v. Anaconda, 33 Colo. 70, 80 P 144; 
Lyon v. Payette, 38 Ida. 705, 224 P 
793; Cavert v. Renville County, 153 
Minn. 360, 190 NW 545; Jones v. Red 
Lake Falls, 116 Minn. 454, 1834 NW. 
121; MacGowan vy. Gibbon, 94 Nepr. 
772, 144 NW 808. See Hobart v. 
State, (Ind.) 154 NE 3884 (upon the 
filing of a proper petition, the mayor 
and common council must take action 
thereon and enter judgment, either 
disannexing or refusing to disannex 
the property of the petitioners). 

92. Lyon v. Payette, 38 Ida. 705, 
224 P 793; Hunter v. Tracy, 104 Minn. 
378, 116 NW 922. 

93. Burchett v. Peo., 197 Ill. 593, 
64 NB 543 [rev 99 Ill. A. 251]; Peo. 
v. Binns, 192 Ill. 68, 61 NE 376; 
Johnson vy. Forest City, 129 Iowa 51, 
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Un- 


105 NW 353; 
OhNPNS 123. 

[a] Under a former statute the 
rule was otherwise in Illinois. Young 


Smetzer v. Elyria, 14 


at 315; s.Roberts; Vv. Peo., 93 Tll; A 
tO. 

[b] Judicial discretion. — The 
phrase ‘in his discretion,’ as used 
in? AcresApril, 23,1902" "Os. Oh. du: 


p 259), authorizing the court, in pro- 
ceédings for detaching unplatted 
farm lands from the city or village, 
to make the order or decree detach- 
ing such lands “in his discretion,” 
does not import an absolute discre- 
tion upon a matter of public policy 
affecting the municipal government, 
but rather judicial discretion, to be 


exercised upon the hearing of the | 


cause in determining whether the al- 
leged reasons for detachment have a 
foundation in fact, and whether the 
detachment of the lands would in 
fact substantially embarrass the mu- 
nicipality. Fairview v. Giffee, 73 
Oh. St. 183, 76 NE 865, 867. 


94. See Iowa cases infra notes 
97-3. ‘ 
95. Pelletier’ vy. Ashton, 12 S. D. 


366, 81 NW 735 (on presentation of 
the petition to a court after refusal 


of the city council or board of trus- | 
| NW 347. 


tees to grant it). 

96. Pelletier v. Ashton, supra. 

97. Lorimer v. Lorimer, 196 Iowa 
774, 195 NW 199; Thiel v. Alexandria, 
41 S. D. 427, 171 NW 209; Johnson v. 
Castlewood, 40 S. D. 493, 168 NW 
124; Pelletier v. Ashton, 12 S. D. 366, 
81 NW 735. 

[a] Rival villages.—Where a small 
village became incorporated, and in- 
cluded territory two miles long and 
one mile wide, and a ‘rival village 
afterward sprang up in another por- 
tion of the territory so included, and 
the interests of the villages, whose 
centers were about a mile apart, were 
antagonistic, and the land lying be- 
tween them was not platted or used 
for town purposes, a petition by 
the people of the new village, un- 
der Code §§ 440-446, for a severance 
of their territory from the corpora- 


tion, was properly granted. Ashley 
veue tern: 71 Towa 466, 32 NW 
58. 

98. In re Union, 177 Iowa 402, 159: 


NW 178; In re Leroy, 135 Iowa 562, 
1138 NW 3847; Christ v. Webster City, 
105 Iowa 119, 74 NW 743; Smart v. 
Wessington Springs, 47 S. D. 486, 199 
NW 468; Kreger v. Clear Lake, 46 
S. D. 614, 195 NW 498; Klosterman y. 
Elkton, 46 S. D. 136, 191 NW. 341 

[a] Division of city into noncon- 
tiguous parts.—The statutes do not 
confer power to disconnect and ex- 
clude territory so as to Separate the 
city into two distinct tracts of terri- 
tory noncontiguous to each other. 
Cole v. Watertown, 34 S. D. 69, 147 
NW 91. 

99. Lorimor vy. Lorimor,-196 Iowa 
774, 195 NW 199. } 


| city in that direction. 
| Moines, 31 Iowa.174. 


' controlling. 
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can be without injustice to the inhabitants or per- 
sons interested,®* severance has been held proper’ 
or improper®® under the facts and circumstances of 
particular cases, after giving proper consideration to 
such matters as questions of taxation,®® the present 
or prospective need or demand, or absence thereof, 
of the land in question for municipal purposes, or 
business or residence purposes by the inhabitants of 
the town,? and the existence or nonexistence of sub- 
stantial benefit to the lands from retention within 
the corporate limits.’ 
and the landowner petitioning for detachment, it is 
no defense that bonds of the city have been issued 
and sold and the proceeds applied to the making of 
needed city improvements.* 
be granted where the facts are such that the city 
would have a right to attach or annex the very 
property detached.® 


As between the municipality 


Detachment should not 


fa] Weight to be accorded taxa- 
tion matters.—(1) Where the real 
purpose and only reason of a town in 
seeking to hold territory within the 
corporate limits is to derive income 
therefrom by way of taxation, the 
land should be relieved of this bur- 
den. Lorimor v. Lorimor, 196 lowa 


1774, 195 NW 199; Johnson v. Castle- 


wood, 40 S. D. 493, 168 NW 124. (2) 
However, the question of taxation-is 
not the sole determining factor. Lor- 
imor v. Lorimor, supra. (3) The pe- 
titioners should not be allowed to se- 
eede from the corporation limits for 
the sole purpose of escaping taxation, 
if it. appears that the territory in 
question is reasonably needed for 
public: purposes. Lorimor vy. Lori- 
mor, supra. ; 

1. Evans v. Council Bluffs, 65 Iowa 
238, 21 NW 584; Lorimor vy. Lorimor, 
196 Iowa 774, 195 NW 199. 

[a] Prospective need.—Territory 


f within a city’s limits cannot be sev- 


ered on the ground that it receives no 
benefits from the municipal rmprove- 
ments, and is not needed for present 
municipal purposes, where it 1s mani- 
fest that it will soon be required for 
such purposes in the extension of the 
Mosier v. Des 


2. .In re, Leroy, 135 Iowa 562, 113 


[a] Absence of immediate demand. 
—The fact that there is no immedi- 


|ate demand for the lands in question 


for business or residence purposes by 
the inhabitants of the town is a mat- 
ter proper to be considered but is not 
In re Leroy, 135 Iowa 
562, 113 NW 347. ; 

[b] Near-by land desirable for 
residence purposes.—It is not. an 
abuse of discretion to refuse a sever- 
ance, where the land in question is 
within a block of the business por- 
tion of the town, and it appears. that 


| portions. of. such land are desirable 


for residences. Monk 
Iowa 315, 53 NW 240. 

3. Lorimor v.. Lorimor, 196 Iowa 
774, 195 NW 199;'Evans v. Council 
Bluffs,..65, Iowar 238, 21 NW 584; 


v. Georre, 86 


| Kreger v. Clear Lake, 46 S. D. 614, 


195, NW 498; Johnson v. Castlewood, 
40 S. D. 498, 168 NW 124. ; 

4. Bisenius v. Randolph, 82 Nebr, 
520, 118 NW 127; In re Yeargain, 43 
Ok]. 593, 148 P 844. 

[a] Reason for rule.—‘‘The money 
was no doubt legitimately and hon- 
estly expended, and the city has the 
proceeds in the form of public utili- 
ties, which every city and village in 
the state should own. The question 
whether plaintiff's land should be re- 
leased from this burden or ‘not is one 
which might be of importance to the 
holders of the bonds of the city, and, 
as they are not parties to this action, 
their rights cannot now be _ deter- 
mined.” Bisenius v. Randolph, 82 
Nebr, 520, 627, 118 NW 127. 

5. Smetzer v. Elyria, 14 OhNPNS 
123. 
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[§ 79] (c) Estoppel of Petitioner. In some juris- 
dictions it is held that an owner who failed to take 
advantage of a statutory right to object to the in- 
clusion of his land on incorporation cannot after- 
ward ask to have it excluded,’ but in other jurisdic- 
tions it is held that the fact that the owner of un- 
platted land tacitly submitted to its inclusion in 
the incorporated limits of a village does not estop 
him®: or his grantee® from proceeding under the 
statute to have it disconnected. Also it is held 
that the owner of unoccupied territory in a village 
does not, by signing a petition to vote municipal 
bonds, estop himself from asserting the right given 
him by statute to have such territory disconnected 
from the village,#° and that the mere fact that the 
petitioner may have received benefits from the city 
while his lands were within city limits will be no 
reason for refusing detachment of such‘lands when 
sufficient grounds are shown." 

[§ 80] (5) Division.1? The legislature has the 
power to divide a municipal corporation. There 
ean be no division by the municipal authorities ex- 
cept under legislative authority.1* 


& Cross references: 
Estoppel to attack proceedings see 
infra § 110. 
Who may petition see infra § 85. 
7 WLark’s Pet., 3 Pa. Co. 479. 
8. Barber v. Franklin, 77 Nebr. 91, 
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loh v. Fayetteville, 149 N. C. 65, 62 


A special act amending the 
charter of a municipality may nave 
the effect of annexing territory where } S 455. 
it uses language sufficient to embrace 


[§§ 79-81 


[§ 81] b. Mode of; Proceedings'®—(1) In General. 


Some affirmative act on the part of the municipality 
or the legislature is necessary in order to effect a 
change in the corporate limits of the municipality.2® 
Subject to such constitutional restrictions, if any, 
as may exist,!” the legislature has discretionary 
power to prescribe the mode or manner by which 
territory may be annexed to a municipal corpora- 
tion.18 Sometimes the legislative power of annexa- 
tion is exercised directly by means of a special act,'® 
but territory may be annexed to an existing munici- 
pality without direct legislation,?° and usually gen- 
eral laws authorizing annexation,”! and prescribing 
the proceedings therefor,?? are enacted. Likewise 
territory is sometimes excluded from a municipal 
corporation by legislative act,?* but in most states 
the legislatures have enacted general laws authoriz- 
ing the severance or detachment of territory from a 
municipal corporation** and prescribing the proceed- 
ings therefor.2® Also, statutes authorizing consoli- 
dation of two or more municipal corporations pre- 
seribe the procedure therefor.?® Sometimes the stat- 
utes of the same jurisdiction prescribe different pro- 


June 1, 1915); King Sone. v. Davies, 
L Wash. 290, 34 P 540 

22. Ala. — Talladega vy. Jackson- 
Tinney Lumber Co., 209 Ala. 106, 95 


Ark,—Barnwell v. Gravette, 87 Ark. 


108 NW 146. 

9. Joerger v. Bethany Heights, 97 
Nebr. 675, 151 NW 236. 

10. MacGowan v. Gibbon, 94 Nebr. 
772, 144 NW 808 

11. Geneva v. Peo., 98 Ill. A. 315. 

12. Wards, precincts, and other 
subdivisions see infra §§ 131, 132. 

13. Conn.—Hartford Bridge Co. v. 
East Hartford, 16 Conn. 149. 

1]1.—Chalstran v. Knox County Bd. 
of Education, 244 Ill. 470, 91 NE 712. 

Ind.—Carr v. McCampbell, 61 Ind. 
97... 

N. J.—Flemington Bd. of Education 
v. State Bd. of Education, 81 N. J. L. 
211, 81 A 168 [aff 85 N. J. L. 384, 91 

Vv. 


A 1068]. 

Tenn.—Prescott 100 
Tenn. 591, 47 SW 181. 

Va.—Wade vy. Richmond, 18 Gratt. 
(59 Va.) 583. 

Wis.—Washburn Water Works Co. 
v. Washburn, 129 Wis. 73, 108 NW 
194; State v. Wood County, 61 Wis. 
278, 21 NW 55. 

[a] What is a “division.”—The 
vacation of & town and attacnment 
of all its territory to several other 
organized towns is not the “division” 
of a town, within the meaning of 
Rev. St. § 671, and may therefore 
be done by the county board without 
complying with the requirements of 
the section. State v. Wood County, 
61 Wis. 278, 21 NW 55. 

14. Carr v. McCampbell, 61 Ind. 97. 

15. By, or before whom, proceed- 
ings taken see supra §§ 64, 66, 77, 80. 

16. Harrison v. California, (Ky.) 
285 SW_ 703. 

17. Westport v. Kansas City, 103 
Mo. 141, 15 SW 68. 

18. Foreman v. Marianna, 43 Ark. 
324; Peo. v. Oakland, 123 Cal. 598, 56 
P 445; Wertz v. Ottumwa, (Iowa) 208 
NW 511; Lutterloh vy. Fayetteville, 
149 N. C. 65, 62 SE 758. 

Doe OLAV GV. CLS (ae usncaG), Uaukes 
Chee ease v. Tampa, 89 Fla. 13%, 103 

18. 

[a] Description of annexed terri- 
tory.—(1) “Inaccuracies, if any, in 
the descriptions of the territory that 
is annexed to the city do not render 
the act invalid.” MacGuyer v. Tam- 
pa, 89.Fla. 138, 103 S 418. \(2). Priv: 
L. (1907) p 1292 c 489 § 1, enlarging 
the corporate limits of a city and 
stating the boundary of the annexed 
territory, is not void on its face for 
uncertainty of description, Lutter- 


Lennox, 


and definitely locate territory outside 
of the former limits of the town, even 
though it does not in express terms 
declare a purpose to annex new terri- 
tory. Strasburg .v. Chandler, 124 Va, 
91, 97 SE 313, 

-20. Delphi v. Startzman, 104 Ind. 
343, 3 NE 937. 

21. Ala.—Talladega v. Jackson- 
Tinney Lumber Co., 209 Ala, 106, 95 
S 455. 

Ark.—Woodruff v. Eureka Springs, 
55 Ark. 618, 19 SW 15; Vogel v. Little 
Rock, 55 Ark. 609, 19 SW 13; Vestal 
v.. Little Rock, 54 Ark, 321, 329; 15 
SW 891, 16 SW 291, 11 LRA 778. 

Cal.—Peo. v. Los Angeles, 154 Cal. 
220, 97, P3811. 

Ida.—Boise City v. Baxter, 41 Ida. 
368, 238 P 1029. 

Ind.—Lake Erie, etc., Co. 
Alexandria, 153 Ind, 521, cE “NE 435: 
Paul v. Walkerton, 150 Ind. 565, 50 
NE 725. 

Ky.—Latonia v. Hopkins, 104 Ky. 
419, 47 SW 248, 20 KyL 620; Wil- 
liamstown v. Mathews, 103 Ky. 121, 
44 SW 387, 19 KyL 1766. 

Mo.—Kansas City v. Stegmiller, 151 
Mo. 189, 52 SW 723; Copeland v. St. 
Joseph, 126 Mo. 417, 29 SW 281; Par- 
ker v. Zeisler, 73 Mo, A. 5387. 

Nebr.—Syracuse _ v. 
Nebr. 738,.76 NW _ 458; 
Tharp, 45 Nebr. 568, 
State v. Dimond, 44 Nebr. 
NW 498; Hartington v. 
Nebr. 628, 50 NW 957. 

Tex.—State v. Waxahachie, 81 Tex. 
626, 17 SW 348. 

Va.—Alexandria v. Alexandria 
County, 117 Va. 230, 84 SE 630. 

[a] The most practicable way of 
extending the territorial limits of a 
city ‘is to provide by general stat- 
ute the conditions under which con- 
tiguous territory may be attached to 
a city, and then authorize some local 
tribunal to determine whether the 
conditions exist, and whether, under 
all the circumstances, justice and 
equity require that the_ territory 
should be annexed.” Burlington y. 
Leebrick, 43 Iowa -252, 259. 

[b] Statutes held not repealed.— 
Cooke v. Portland, 69 Or. 572, 139 P 
LOO aera Meadville, 37 Pa. Co. 582; 
Nexsen v. Elizabeth City County, 142 


154, 62 
Luge, 33 


) Va. 313, 128 SH 570. 


[e] Statutes held repealed.—In re 
Swissvale Borough, 64 Pa. Super. 63 
(Act May. 11, 1901 repealed by Act 


430, 112 SW 973. 

Cal.—Peo. v. Long Beach, 155 Cal. 
604, 102 P 664. 

Colo.—Pueblo vy. Stanton, 
528,102, P biz. 

Mich.—Niles v. De Land, 219 Mich. 
609, 189 NW 35. 

Nebr.—Seward v. Conroy, 33 Nebr. 
430, 50 NW 3829, 

Or.—Cooke vy. Portland, 69 Or. 572, 
L397 P- 3095. 

Pa.—In re Clairton Borough, 34 Pa. 
Super. 74; Donora Borough v. Do- 
nora Borough, 26 Pa. Super. 300; In 
re Washington Borough, 26 Pa. Su- 


per. 296 
Elizabeth City 


45 Colo. 


Va.—Nexsen  v. 
County, 142 Va. 318, 128 SE 570, 

23. See cases infra this note. 

[a] Effect of particular statutes. 
—(1) L. (1889) e 261, vacating parts 
of certain town sites, did not affect 
portions of town sites which had 
never been platted, although men- 
tioned and described in the act. 
Beaty v. Shinkle, 91 Kan. 102, 136 P 
928. (2). Where plaintiff’s land was 


, within the limits of a town as origi- 


nally incorporated, but a subsequent 
act of incorporation included the sec- 
tion as originally laid out, “bounded 
therein by lands now belonging to” 
plaintiff, it was held that the act 
excluded from the incorporation the 
lands of plaintiff. Winter v. Donald- 
sonville, 8 Mart. N. S. (la.) 553. 

24. Fla.—Jacksonville v, L’Engle, 
20 Fla. 344. 

Ind.—Indianapolis v. Ritzinger, 24 
Ind. A. 65, 56 NE 141 

Iowa. —Christ Vv. Webster City, 105 
Iowa. 119, 74 NW 748; Monk v. 
George, 86 Iowa 315, 53 NW 240; 
Evans v. Council Bluf*s, 65 Iowa 238, 
21 NW 584; Way v. Center Point, 51 
Iowa 708, if NW 692; McKean v. “Mt. 
Vernon, B1 Iowa 306, 1 NW 617. 

Nebr.—State v. Dimona, 44 Nebr. 
154, 62 NW 498, 

Pa,—In re ot Ree Dare: Borough, 
131 Pa. 365,,20 A 38 

S. D.—Pelletier v. eaten 82) SD 
366, 81 NW 735 

25. Peo. v, Ellis, 253 | Ill. 3695;-9% 
NE_ 697, AnnCas1913A 589; Lorimor 
v. Lorimor, 196 Iowa 774, 195 NW 
199; Hstrem v. Slater, 181 Iowa 920, 
165 NW 268; In re Fullmer, 33 Utah 
43, 92 P 768. 

26. Peo. v. San Diego, 71 Cal, <A. 
421, 236 P 3877; State v. Gilbert, 66 
Or. 434, 134 P 1038. 


Ee ee eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 81-82] 


teedings for the annexation of platted or unplatted 
land*’ or of inhabitated or uninhabitated territory. 
In some jurisdictions a general statute relating to an 
extension of boundaries does not apply to a village 
having a special charter,?® but in other jurisdictions 
municipalities created by special act as well as those 
organized under general laws are within the applica- 
tion of general laws authorizing the annexation®® 
or detachment* of territory, or the consolidation of 
two or more municipal corporations.°? 
general laws authorizing annexation of territory 
apply to existing as well as to subsequently created 
r At least at one time the proceed- 
ings necessary in one jurisdiction to effect a change 
in the limits of a borough were the same as those 
required to be taken in the original incorporation.*4 
While a statutory action or proceeding for sever- 
ance of land from an incorporated municipality is 
one at law rather than in equity,°®° it is in the nature 
of a special proceeding,** and in some jurisdictions 
it is deemed not to be a civil action.** 

Statute enacted during pendency of proceedings. 
A statute enacted after annexation proceedings are 


municipalities.33 


27. Pumroy v. Buck, 33 Okl. 456, 
126 P 735. See Brown v. Junction 
City,. (Kan.) 251.P 726 (a.statute, 
prescribing different proceedings 
where the property to be added is 
Subdivided into lots and blocks, is 
not applicable where the property to 
be annexed is divided into small 
tracts: which are not surrounded by 
streets and through which there are 
no alleys). . 

28. Peo. v. Monterey Park, 40 
Cal, A. 715, 181 P 825; Peo. v. Le- 
moore, 37 Cal. A. 79, 174 P 93; Ca- 
puchino Land Co. v. San Bruno, 34 
Cal, A. 239, 167 P 178. 

[a] When territory to be consid- 
ered inhabitated.—(1) Territory may 
be annexed as inhabited territory 
if as a whole it may fairly be said to 
be inhabited (Peo. v. Ontario, 148 
Cal. 625, 84 P 205), (2) but not when 
the particular tract of land sought to 
be included is of such size, area, lo- 
cation, isolation, and state of unin- 
habitancy as to render it clearly ap- 
Parent that it is without the intent 
and scope of the statute relating to 
the annexation of inhabitated areas 
(Capuchino Land Co. v. San Bruno, 
ue Cale AG 259, Jot oe UTS); >C3) or 
where it is admitted, and appears 
from the annexation petition, that 
several distinct portions of the terri- 
tory are uninhabitated (Peo. v. Mon- 
terey Park, 40/'Cal.- A.” 715,°181° P 


825). 
Peo. v. Mabie, 142 N. Y. 343, 


29. 
37 NE 115. 

sO. Burlington v. lLeebrick, 43 
Iowa 252; Benton Harbor v. Cutler, 
159 Mich. 364, 123 NW 1104. See 
Zweifel v. Milwaukee, 185 Wis. 625, 
201 NW 385 (construing the statutes 
to authorize a city organized under 
a special charter to annex territory 
under the provisions of a general law 
without first adopting such provisions 
and declaring by ordinance that it is 
of a certain class). 

31. Phillips v. Altamonte Springs, 
(Fla.) 110 S 460; Coughran v. Huron, 
17 S. D. 271, 96 NW 92. 


32. State v. New Whatcom, 3 
Wash. 7, 27 P 1020. 
33. Lawrence v. Mansfield, 129 


La. 672, 56 S 683; Browne v. Provi- 
dence, 114 La. 631, 38 S 478; State v. 
Gilbert, 127 Mirn. 452, 149 NW 951. 
fa] Provisional municipality.—The 
grant to a provisional municipality 
of all the powers, authority, rights, 
and privileges conferred upon cities 
and towns by a general municipal 
incorporation act and amendments 
thereto includes the power to extend 
the corporate limits as provided by 
the latter act. Saunders v. Provi- 
ont Municipality, 24 Fla. 226, 4S 
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steps.38 


Also, some 


accomplished.*? 


is necessary.*® 


34. Borough’s App., 3 LancLRev 
(Pa.) 141. 

35. Heebner v. Orange City, 44 
Fla. 159, 32 S 879; Lorimor v. Lori- 
mor, 196 Iowa 774, 195 NW 199. 

[a] Matters not affecting rule.— 
The waiver of a jury by the parties 
to.an action under Code §§ 622-624, 
for the severance of land from an in- 
corporated town, and an agreement to 
Submit the case upon affidavits in- 
stead of oral proof, does not change 
the trial from a law action to one in 


equity. Lorimor v. Lorimor, 196 
Iowa 774, 195 NW 199. 
36. Lorimor v. Lorimor, supra; 


Estrem v. Slater, 181 Iowa 920, 165 
NW 263. ‘ 

87. Bay v. Sylvania, 32 Oh. Cir. 
Ct. 590. 

oo. Perry’ Vv: Detiver, 27° "Colo? 93, 
59 P 747. 

39. In re Washington Borough, 26 
Pa. Super. 296. 
Pris Stilz v. Indianapolis, 55 Ind. 


Red River Valley Brick Co. v. 
Grand Forks, 27 N. D. 8, 145 Nw 
72d. 

Norfolk v. 


41. Norfolk County 
Water Co., 113 Va. 303, 74 SE 226. 
42. Morgan Park y. Chicago, 255 
a 190, 99 NE 388, AnnCas1918D 
ol 


43. Ark.—Little Rock v. Parish, 
386 Ark. 166. 

Cal.—Peo. v. Nevada, 6 Cal. 143. 

Colo.—Pueblo v. Stanton, 45 Colo. 
523, 102) P 612. 

Conn.—Suffield v. East Granby, 52 
Conn, 175. 

Fla.—Pensacola v. Louisville, etc., 
RCo; 21 May 492, 


Ga.—Martin v. Gainesville, 126 
Ga. 577, 55 SE 499, 
Ill.—Murray v. Virginia, 91 I. 


558; Galesburg v. Hawkinson, 75 Ill. 
152 


Ind.—Forsythe v. Hammond, 142 
Ind. 505, 40 NE 267, 41 NE 950, 30 
LRA 576; Delphi v. Startzman, 104 
Ind. 343, 3 NE 937; Strosser v. Ft. 
Wayne, 100 Ind. .443; Windman v. 
Vincennes, 58 Ind. 480; Peru v. 
Bearss, 55 Ind. 576; Stilz v. Indian- 
apolis, 55 Ind. 515. 

Iowa.—Lorimor v. Lorimor, 196 
Iowa 774, 195 NW 199; Estrem v. 
Slater, 181 Iowa 920, 165 NW 263. 

Kan.—Stewart v. Adams, 50 Kan. 
568, 32 P 912; Stewart v. Schoon- 
maker, 32 P 126. 

Ky.—Com. v. Stahr, 162 Ky. 388, 
LI29S Wii. 

La.—Dees v. Lake Charles, 50 La. 
Ann. 356, 23 S 382. : 

Miss.—Martin v. Dix, 52 Miss. 53, 
24 AmR 661. 

Mo.—St. Louis v. Allen, 13 Mo. 400. 

Nebr.—Chicago, etc., R. Co. v. Ne- 
braska City, 53 Nebr. 453, 73 NW 
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begun but before they are completed is applicable 
thereto where it does not impair the proceedings 
already begun but merely prescribes additional 
The proceedings terminate when, during 
their pendency, an applicable statute making radical 
and fundamental changes is enacted.*® 

Rules of statutory construction. 
ously held that a statute annexing or authorizing 
the annexation of territory to a city is to be strictly 
construed,’ liberally construed in favor of the pub- 
lie,#4 or that the meaning of the language employed 
is to be determined by the object sought to be 


It has been vari- 


[§ 82] (2) Compliance with Statutes Generally. 
A compliance with the statutes prescribing the pro- - 
ceedings is essential to a valid alteration of munici- 
pal boundaries by boards, courts, or authorities other 
than legislature,** it being held in some jurisdictions 
that the statutes must be substantially followed** 
and in other jurisdictions that a strict compliance 
Thus, where power to alter bound- 
aries is conferred upon municipal authorities,*® it 
must be exercised in the manner preseribed.*7 How- 


952. 

N. D.—North Fargo v. Fargo, 
N, D. 597,'192 NW 977. . 

Okl.—Pumroy v. Buck, 33 Okl. 456, 
126 P7735. 

Pa.—Darby v. Sharon Hill, 112 Pa. 
66, 4 A 722; In re Morrellville Bor- 
ough, 20 Pa. Co. 257 [aff 7 Pa. Super. 
532]; In re Phoenixville Borough, 2 
Chest. Co. 228. 

Ss. D—Oehler v. Big Stone City, 
16 S. D. 86, 91 NW 450. 

Tenn.—McCallie v. Chattanooga, 3 
Head 317. 

Tex.—Buford v. State, 72 Tex. 182, 
TO SW 401. . 

Va.—Wade v. Richmond, 18 Gratt. 


49 


“(59 Va.) 583. 


.it will be of no validity.” 


rs 


Wash.—King County v. Davies, IL 
Wash. 290,24 P 540. 


Wis.—Washburn v. Oshkosh, 60 
Wis: 453, 19. NW 364; Smith v. 
Sherry, 54 Wis. 114, 11 NW 465. 

44. Chicago, ete, R. Co. v. Ne- 
ey City, 53 Nebr. 453, 73 NW 
oa. 

[a] Extension of boundaries.— 


“Where the statute points out the 
mode of procedure for the extension 
of the boundaries of a city, the same 
must be substantially followed, else 


Chicago, 
ete, R. Co. v. Nebraska City, 53 
Nebr. 453, 457, 73° NW 952. 

45. Sitte v. Tonne, (N. D.) 209 NW 
658 [foll Bolme v. Borman, (N. D.) 
209 NW 660]; Weeks v. Hetland, (N. 
D.) 202 NW 807; Red River Valley 
Brick Co. v. Grand Forks, 27 N. D. 8, 
145 NW 725. 

{a] Facts held to show strict 
compliance.—State v. Altoona, (Iowa) 
207 NW 789. 

46. See supra § 64, 

47. Fla.—Saunders v. Provisional 
Municipality, 24 Fla. 226, 4 S 801. 

Ind.—Pittsburgh, etc., R. Co. v. An- 
derson, 176 Ind. 16, 95 NH 363 [cit 
Cyc]; Indianapolis v. Patterson, 112 
Ind. 344, 14 NH 551; Taylor v. Ft. 
Wayne, 47 Ind. 274. 

Iowa.—Glass v. Cedar Rapids, 68 
Iowa 207, 26 NW 75. 

Kan.—Hurla v. Kansas City, 
Kan. 738, 27 P 143; Union Pac. R. Co, 
v. Kansas City, 42 Kan. 497, 22 P 
633; Emporia v. Smith, 42 Kan. 433, 
22 P 616; Atchison, etc., R. Co. v. 
Maquilkin, 12 Kan. 301. 

Ky.—Com, v. Stahr, 162 Ky. 388, 
172 SW 677. 

Nebr.—Omaha v. South Omaha, 31 
Nebr. 378, 47 NW 1113. 

Tenn.—Mason y..Loudon, 8 Baxt. 
94. 

[a] Applications of rule.—(J.) 
“The corporate boundary of a city 
cannot be extended or altered by offi- 
cers and employes of the city per- 
forming work or doing other acts 
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ever, the presumption is in favor of a legal annexa- 
tion,*® particularly where jurisdiction has been exer- 
cised for a long time over the territory in question ;*9 
and in one jurisdiction the statute relating to the 
detachment of territory from the corporate. limits 
of cities and villages is held not to provide an exclu- 


sive remedy therefor.°° 


[§ 83] (38) Time for Instituting Proceedings; 


Pendency of Other Proceedings.*! 
not limit or prescribe the time for 


for annexation or severance of territory to or from 
Where two inconsistent 
petitions involving the same territory are pending 
at the same time, it is proper to decline to consider 
the latter one until the earlier one is first disposed 
However, under a statute requiring the city. 
council, on receiving a petition for the annexation 
of territory to the city, to submit the question 
whether such annexation shall be made without de- 
lay to a vote of the electors of the city and of the 


a municipal corporation.®? 


of.°2 


outside of the city’s corporate lim- 
ist" Commu ava) Ss tahr, 162, Koy...438 85 
391, 172 SW 677. (2) “The mere 
purchase of property, for park pur- 
poses, does not extend the bound- 
aries of the city, nor annex the prop- 
erty to the city.” Pueblo v. Stanton, 
45, Colo.( 523. 527-102 P.512.-+ (3) 7Ehe 
corporate limits of the city of 
Gainesville having been prescribed by 
Acts (1877) p 163, they would not be 
contracted by mere acquiescence of 
the city council in a survey. which 
fixed and marked limits of less ex- 
tent than those prescribed by the 
act, although such survey had been 
authorized by an ordinance of. the 
- eity and acquiesced in for thirty 
years. Martin v. Gainesville, 126 
Ga. 577, 55 SE 499. : 

[b] Adoption or amendment of 


charter.—(1) Under the home rule: 


amendment of Const. art 11 § 5, and 
the enabling act of April 7, 1913 
(Acts 33d Leg. c 147 [Vernon’s Sayles 
Civ. St. Annot. (1914) arts 1096a— 
1096i]), empowering a eity which 
adopts a charter or amendment un- 
der such enabling act to fix the 
boundary limits of the city, a city 
could by adoption of a new charter 
thereunder enlarge its boundaries, 
notwithstanding a provision of a 
prior charter prescribing the method 
of annexing territory to the city. 
Eastham v. Steinhagen, (Tex. Civ. 
A.) 243 SW 457, (Civ. A.) 233 SW 
660. (2) However, the constitutional 
provision of another state relating to 
the adoption by a city of a freehold- 
ers’ charter does not authorize the 
city to annex territory and enlarge 
its limits by enacting a new charter 
or amending an old one, Peo. v. 
Long Beach, 155 Cal. 604, 102 P 664 
[dist Peo. v. Oakland, 92 Cal. 611, 28 
P 807 J. 

48. Ill.—Cleveland, etc, R. Co. v. 
Dunn, 61 Ii. A, 227. 

Ind.—Lake Erie, etc. R. Co. v. 
Alexandria, 153 Ind. 521, 55 NE 435; 
Huff v. Lafayette, 108 Ind. 14, 8 NE 
701, Mullikin v. Bloomington, 72 Ind. 


161. 
109 


Kan.—State vy. 
Kan. 484, 207 P 440. 

Mo.—Hislop v. Joplin, 250 Mo. 588, 
157 SW 625, 4 

Ont.—Bell v. Burlington, 34 Ont. lL. 
410, 9 OntWN 44, 25 DomLR 269 
[app allowed in part on _ other 
ie 34 Ont. L.' 619, 9 OntWN 

2). 

49. Cleveland, etc., R. Co. v. Dunn, 
61 Ill. A. 227; Sherry v. Gilmore, 58 
Wis. 324, 17 NW 252. 

50. Sole v. Geneva, 106 Nebr, 879, 
184 NW 900. 

51. Cross references: 

Pendency of proceedings for incor- 
poration of same territory see su- 

pra § 23. 


Hutchinson, 
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territory to be annexed, it was held that the city 
council had jurisdiction of a petition for the annexa- 
tion of territory, even though it had not yet taken 
final action on a prior petition for the annexation of 
the same territory, where the second petition in- 
cluded all the territory covered by the first, and 


every one entitled to vote on the first was also en- 


titled to vote on 
The statutes do 
filing a petition 


final].>8 


Time for: 
Action on ordinance after introduc- 
tion see-infra § 84. 

Giving notice see infra § 86. 

52. Stilz v. Indianapolis, 55 Ind. 
515; Lorimor v. Lorimor, 196 Iowa 
774, 195 NW 199; McGowan v. Gibbon, 
94 Nebr. 772, 144 NW 808. But see 
Wheat v. Poplarville, (Miss.)* 110 S 
434 (statute allows petition for con- 
traction or extension of limits after 
the expiration of a period of two 
years from the last ordinance fixing 
the limits). 

[a] For example, the statutory 
right of owners of unoccupied terri- 
tery in a village to petition for its 
detachment “whenever” they “shall 
desire to have the same disconnected” 
is one to which the statute of limi- 
tation does not apply. MacGowan y. 
Gibbon, 94 Nebr. 772, 144 NW 808. 

53. State. v. McKenzie, 16 Oh. Cir. 
CrmeNe S48 725 

{a] Proceedings by different cities. 
—Some statutes expressly provide 
that annexation proceedings insti- 
tuted by one city are exclusive as 
against annexation proceedings af- 
fecting the camie territory and insti- 
tuted by another city while the first 
proceedings are still pending. Peo. 
v. Monterey Park, 40 Cal, A. 715, 181 
P 825 (Act [19138] § 7, as amended by 
St. [1915] p 309 § 4). 

54. People v. Oakland, 123-Cal. 
oo 56 P 445 (under St. [1889] p 358 


CUBS: Ala.—Talladega v. Jackson- 
Tinney Lumber Co., 209 Ala. 106, 95 


S 455. 
Ark.—Batesville v. Ball, 100 Ark. 
ett 140 SW 712, AnnCas1913C 


Cal.—Wagner v. Inglewood, 53 Cal. 
A. 356, 200 P 60. 

Ill—Peo. v. Ellis, 253 Ill. 369, 97 
NE 697, AnnCasl1913A 589. 

Ind.—Johnson vy. Indianapolis, 174 


Ind. 691, 93 NE 17. 
Wichita, 88 Kan. 


Kan.—State v. 
375, 128 P 369. 
Oe ver bontealle v. Brown, 119 SW 
Miss.—Planters’ Gin, etc., Co. v. 
er eenmille, 138 Miss. 876, 103 § 
Mont.—Sharkey y. Butte, 52 Mont. 
36, 165 P 266. 
Nebr.—Seward v. Conroy, 33 Nebr. 
430, 50 NW 829. 
N. Y.—Matter of Mathews, 59 App. 
Div. 159,.69 NYS 208. 
ste D.—Weeks vy. Hetland, 202 NW 
Oh.—Shipbaugh v. Kimball, 7 Oh 
NPNS 514. 
Okl.—Biggerstaff v. Altus, 114 Okl. 
98, 248 P 751. 


Pa.—Carbo.idale Tp.’s  App., 5 Pa. 
Con339s 
Va.—Alexandria Vv. Alexandria 


the second.** 


[§ 84] (4) Ordinances, Resolutions, or By-Laws. 
The statutes of a number of jurisdictions prescrib- 
ing the proceedings for the alteration of municipal 
boundaries recuire the passage by the city council 
of an ordinance or resolution defining the territory 
to be annexed or excluded.®°® 
the passage of the resolution or ordinance is the first 
step in the proceedings,®°® while under other stat- 
utes it is the final step,°* and under still other 
statutes it is contemplated that the council shall 
pass two ordinances, one initiatory and the other 
Under such statutes it is essential to the 


Under some statutes 


County, 117 Va. 230, 84 SE 630. 

Wis.—Roehrborn vy. Ladysmith, 175 
Wis. 394, 185 NW 170. 

[a] “The city council must deter- 
mine what territory it will seek to 
annex.” Louisville v. Brown, (Ky.) 
119 SW 1196. 

[b] Entire boundary as changed.— 
Some statutes provide that upon any 
change being made in the corporate 
limits of any city, the entire bound- 
ary as changed shall be declared in 
one ordinance. State v. Wichita, 88 
Kan, 375, 128 P 369. 

[c] Mandamus (1) will lie in a 
proper case to compel the council or 
board of trustees to investigate the 
facts and pass an ordinance if the 
statutory conditions exist. Young v. 
Carey, 184 Ill. 613, 56 NE 960 [rev 
§0 Ill. A..601] (decided under a for- 
mer statute not vesting the council 
or board of trustees with discretion). 
(2) A petition for a writ of mandate 
to compel municipal action on a pe- 
tition to disannex lands from a town 
is insufficient where it does not al- 
lege that the boundary of such lands 
forms ‘part of the boundary of thé 
town. Windfall City v. State, 174 
Ind. 311, 92 NE 57. (3) Under: St. 
§ 3483, providing a method for strik- 
ing territory from the boundaries of 
cities, and requiring the city council, 
on petition, to pass an ordinance de- 
fining the boundary to be stricken, it 
was held that, in mandamus to com- 
pel a city council to pass the ordi- 
nance provided for in such section, 
that an answer averring that the city 
had a large bonded indebtedness in- 
curred for waterworks, and that 
many of the petitioners for the ordi- 
nance received. special privileges 
therefrom, etc. was demurrable. 
Lebanon v. Knott, 72 SW 790, 24 
KyL 1992. 

56. Talladega v. Jackson-Tinney 
Lumber Co., 209 Ala. 106, 95 S 455; 


Seward vy, Conroy, 33 Nebr. 430, 50 


NW 329. 
57. Peo.. vy. Hillis, 253 Ill, 369, 97% 


NE 697, AnnCasi913A 589; Peo. v, 
Binns, 192 Ill. 68, 61 NE 876. 
58. Highland Park vy. Reker, 173 


Ky. 206, 190 SW 706; Bardstown v. 
Hurst, 121 Ky. 119, 89 SW 147, 724, 
28 KyL-92, 

{a] Final ordinance pending pro- 
testing suits.—The fact that suits 
protesting against the annexation of 
territory to a city were still pending 
when the final ordinance providing 
for annexation was passed does not 
render the ordinance invalid, it being 
sufficient that the right of the city 
to make the annexation had been de- 
termined in one action already de- 
cided, the judgment therein being 
binding upon all residents of the 
territory. Specht v. Louisville, 58 
SW 607, 22 KyL 699. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 84-85] 


validity of the proceedings that an ordinance or 


resolution sufficient in contents,®°® 


to the description of the territory to be annexed 
or excluded,®® shall be passed as required by stat- 
Generally the passage of the ordinance or 
resolution is only one step in the required proceed- 
ings;°* the other proceedings required must be 
taken,®* and, where they are not taken, territory can- 
not be annexed®* or disconnected® merely by the 
passage of an ordinance defining the boundary lines 
Under the statutes of some 
jurisdictions it is essential to the validity of an 
ordinance of annexation that it shall be based upon 
a valid and sufficient petition,®® but under the stat- 
utes of other jurisdictions the city council may 
annex territory by ordinance without any petition,®” 
or the county council, in detaching lands from one 


ute.6! 


of the municipality. 


municipality and attaching them to 


59. See cases infra this note. 

' [a] An ordinance substantially 
complying with the statute is suffi- 
cient. Alexandria v. Alexandria 
County, 117 Va. 230, 84 SE 630. 

' [b] Ordinance extending bound- 
aries.—‘‘Although said ordinance was 
designated ‘an ordinance defining 
and establishing the boundaries and 
limits of the city’... yet it extended 
the boundaries and limits of said city 
so as to include the preperty under 
consideration, and in effect it was 
nothing more nor less than an ordi- 
nance annexing said property to the 
city.” Biggerstaff v. Altus, 114 Okl. 
98, 100, 243 P-751. 

- [ec] Form of ordinance.—Warwick 
County v. Newport News, 120 Va. 
177, 90 SE 644. 

. 69. See cases infra this note. 
_{a] Sufficiency of description.— 
(1) ,If the description of property 
contained in a resolution for annexa- 
tien of property to a city is suffi- 
ciently definite to answer for a pri- 
vate grant or conveyance, it is suffi- 
cient for annexation purposes. Wag- 
ner v. Inglewood, 53 Cal. A. 356, 200 
P 60. (2) A description in an ordi- 
nance annexing territory to a city of 
the territory to be annexed as the 
part of an incorporated town em- 
braced within boundaries therein de- 
scribed is sufficient to enable any 
person of common understanding to 
know: readily what part of the town 
it was propased to annex, and there- 
fore meets the requirements of the 
statute. Cote Brilliante v. Newport, 
195 Ky. 317, 242 SW 2. (8) A resolu- 
tion for annexation of a tract of land 
to a city which described the lines of 
the tract as section lines is sufficient 
if, when aided by official map of the 
United States, of which the court 
may take notice, it is made certain. 
Wagner v. Inglewood, supra. (4) 
Where resolution for annexation of 
territory to city in describing the 
land gave the commencement of a 
call and the terminus of the call, 
the contention that the line could not 
be followed because of curves at in- 
tersecting streets was untenable, the 
line being described as a _ straight 
line. Wagner v. Inglewood, supra. 
(5) “The resolution described the 
land proposed to be incorporated 
within the city limits, set forth the 
boundaries by metes and bounds, and 
parsicularly referred to the plats of 
the same on file and of record in the 
office of the register of deeds of Cass 
county. We think that the purpose 
of the statute is to have the bound- 
aries of the territory proposed to be 
incorporated, outlined, and made cer- 
tain, and that it is not contemplated 
that such of the territory as has been 
platted into lots and blocks. shall 
necessarily be described by lots and 
blccks. The description required by 
the statute is not of each particular 
and individual block and lot, but 
of the land platted by lots and 
blocks. A description of any lot 
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particularly as 
tion.°® 


tive,71 


another munici- 


or block would be meaningless, if no 
reference were made to the recorded 
plat which defined the same, and, 
where the whole of the platted tract 
is incorporated, a description by ref- 
erence to the recorded plat thereof is 
a sufficient description by block and 
lot. . . . Such a deseription as was 
here given complies with the statute, 
both by setting forth the boundaries 
(by metes and bounds) and by de- 
scribing the land platted by lots and 
blocks (by reference to the recorded 
plats of the subdivision or addition).” 
Weeks v. Hetland, (N. D.) 202 NW 
807, 812. 

[b] Failure to recite contiguity.— 
“Tf the land to be annexed was con- 
tiguous to the city and was properly 
described in the ordinance submit- 
ting the question to the voters, it was 
not invalid by reason of the fact that 
it omitted a recital that it was con- 
tiguous. ... It is conceded that the 
lands were properly described; if so, 
the fact that they were contiguous to 
the city might have been ascertained 
from an inspection of the ordinance 
by those interested in inquiring.” 
Woodruff v. Eureka Springs, 55 Ark, 
618, 620, 19 SW 15. 

[ce] Construction of ordinance.— 
An ordinance to extend town limits 
“one-third of a mile from the public 
well on the corner of T. and M. 
streets” calls for addition of a Square. 
Hardesty v. Mt. Eden, 86 SW 687, 
al wByL 745. 

61. Murray v. Virginia, 91 MIIll. 
558; Highland Park v. Reker, 173 Ky. 
206, 190 SW 706; Bardstown v. Hurst, 
89 SW 724, 28 KyL 603; Lebanon y. 
Knott, 72 SW 790, 24 KyL 1992; 
Matter of Mathews, 59 App. Div. 159, 
69 NYS 203; Carbondale Tp.’s App., 5 
Pa. Co. 339. 

[a] The passage of a resolution 
without the formalities necessary to 
the adoption of an ordinance is suffi- 
cient where the statute conferring 
power on the municipal council to act 
does not require such power to be 
exercised by ordinance. Batesville vy. 
Ball, 100 Ark. 496, 140 SW 712, Ann 
Cas1918C 1317. 

[b] A mere entry in the minutes 
of the council showing that a petition 
was granted is not effective to dis- 
connect territory under a statute re- 
quiring the passage of an ordinance. 
Peo. v. Ellis, 253 Ill. 369, 97 NE 697, 
AnnCas1918A 589. ‘ 

[c] Time of adoption.—(1) An or- 
dinance annexing territory to a city 
is absolutely void where it is adopt- 
ed within a shorter period of time 
after its introduction than is allowed 
by statute. Roehrborn v. Ladysmith, 
175. Wis, 394, 397, 185 NW 170. (2) 
Where the statute does not prescribe 
the maximum period of time in which 
the couneil may or must act on the 
ordinance after its introduction, the 
council is required to act within a 
reasonable time. Roehrborn v. Lady- 
smith, supra. (3) “While a delay of 
nine months is long and might per- 
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pality by by-law, is not limited to the territory or 
boundaries mentioned in the petition or applica- 
Where part of the territory covered by an 
annexation ordinance cannot be legally annexed, 
the ordinance is void in toto.®® 

Repeal of statute or ordinance. 
nexing or detaching territory from a municipality 
passed before the repeal of the statute authorizing 
the same is not necessarily affected by the repeal,’°® 
but an ordinance passed after the repeal is ineffec- 
While a repeal, before the taking of final 
action, of an ordinance proposing the annexation of 
territory will be given effect,’2 on the other hand 
after final action has been taken, territory which has 
been annexed cannot be disannexed,’* nor can terri- 
tory which has been disconnected be annexed,’* by 
a repeal of the ordinance. 

[§ 85] (5) Applicants and Parties. 


An ordinance an- 


The statutes 


mit the adoption of the ordinance 
without those interested having no- 
tice, nevertheless we do not feel that 
we can say that such an unreason- 
able length of time had elapsed as to 
make the action of the council void.” 


Roehrborn v. Ladysmith, supra, (4) 
However where an ordinance, al- 
though void because prematurely 


passed, has been filed with the city 
clerk and therefore has passed be- 
yond the control of the council, it 
cannot be repassed; any further ac- 
tion must be taken by the introduc- 
tion and passage of a new ordinance. 
Behling v. Milwaukee, (Wis.) 209 
NW 762 [dist Roehrborn y. Lady- 
smith, supra]. 

[d] Description of ordinance in 
resolution of adoption.—A city coun- 
cil’s resolution “that the ordinance 
annexing the territory be adopted” 
sufficiently describes the ordinance 
providing for annexation of territory 
to the city, where there is no other 
ordinance to which it could possibly 
refer and no one is misled by the 
failure more specifically to describe 
it. Roehrborn v. Ladysmith, 175 Wis. 
394, 182 NW 170. 

[e] Approval by the mayor of an 
ordinance annexing territory in which 
he has a large financial interest is. 
against public policy and renders the 
ordinance invalid where the _ stat- 
ute requires its approval by the 
mayor in order to make it effective. 
erihueh v. Kimball, 7 OhNPNS 


Bere A of ordinance see infra § 
Publication of ordinance see infra 

62. Batesville v. Ball, 100 Ark. 
496, 140 SW 712, AnnCas1918C 1317. 
And see statutory provisions. 

63. See infra §§ 86-99. 

64. Hall County School Dist. No. 
30 v. Grand Island School Dist., 63 
Nebr. 44, 88 NW 120. 

65. Cleveland, etc.; R. Co. v. Dunn, 
61 Ill. A, 227. 

66. Fister v. Kutztown, 49 Pa. Su- 
per, 483. 
a7 eumelency of petition see infra §§ 

67. White v. Glasgow, 148 Ky. 13, 
146 SW 19. 

Necessity of petition generally see 
infra § 87. 

68. In re Southampton, 8 Ont. L. 
664, 4 OntWR 341. 

69. Stewart v. Adams, 50 Kan. 560, 
32 P 122; Sharkey v. Butte, 52 Mont. 
16, 155 P 266, 267 [auot Cyc]; Zwei- 
fel v. Milwaukee, 188 Wis. 358, 206 
NW 215. 


70. Croll v. Franklin, 40 Oh. St. 
3840. 
‘ 71. Phceenix Nursery Co. v. Sei- 


bert, 101 Til. A. 147. 
72. Louisville v. Crescent Hill, 52 
SW 1054, 21 KyL 755. 


73. Com. v. Marks, 248 Pa. 518, 94 
A 191. 
74. Peo. v. Ellis, 253-Tll. 369, 97 


NE 697, AnnCas1913A 589. 
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providing for annexation or detachment of territory 
to or from a municipal corporation usually preseribe 
who may apply therefor,’® and in some states it is 
held that, unless the petitioners are within the class 
or classes designated by the legislature, there is no 
jurisdiction to entertain the petition,’® but in other 
states it is held that while the statutory remedy is 
available only to the class of persons named in the 
statute,’” yet the statute does not prevent an owner 
of land, not within the statutory class, from main- 
taining a suit independently of the statute to have 
his lands detached from the municipality.*§ 
times the statutes of the same jurisdiction designate 
two classes of persons who may institute the pro- 


75. See stitutory provisions; and 
McBee v. Springfield, 58 Or. 459, 114 
P 637. And see cases infra notes 79- 


oe 

76. Peo. v. Chicago, etc, R. Co., 
231 Ill. 4638, 838 NE 219; Pittsburgh, 
ete., R. Co. v. Anderson, 176 Ind, 16, 
95 NE 3638; State v. McKinley, 132 
Minn. 48, 155 NW 1064. 

77. Osmond v. Matteson, 62 Nebr. 
512, 87 NW 311; Osmond v. Smathers, 
62 Nebr. 509, 87 NW 310; State v. 
Dimond, 44 Nebr. 154, 62 NW 498. 

78. Osmond v. Matteson, 62 Nebr. 
512, 87 NW 311; Osmond v. Smathers, 
62 Nebr. 509, 87 NW 310. 

79. Delozier v. Magnet, 104 Nebr. 
765, 178 NW 619; Kronenwetter v. 
Knoedler, 177 Wis. 74, 187 NW 688. 

€0. See statutory provisions. 

81. Mason, v. Loudon, 8 Baxt. 
(Tenn.) 94. 

[a] Particular authorities. — (1) 
The corporation attorney of a city is 
its agent, and such attorney is the 
proper party to sign a petition in a 
proceeding instituted by a city for 
the annexation of territory. Pollock 
v. Toland, 25 Oh. Cir. Ct) 75. (2) A 
petition by a city for the annexation 
of territory, purporting to be that of 
the common council and mayor, is 
sufficient, at least as against a col- 
lateral attack, although signed by the 
mayor only (Huff vy. Lafayette, 103 
Ind. 14, 8 NE 701), (3) or by two 
thirds of the city council (Stilz v. 
Indianapolis, 55 Ind. 515). (4) In 
proceedings for annexation of a bor- 
ough by a city under the act of May 
23, 1889, the petition invoking action 
by the quarter sessions for election 
purposes, jurisdiction is vested upon 
petition filed by the presidents of 
councils. The neglect or refusal of 
the mayor to act cannot have the ef- 


fect of nullifying the law. In re 
Morrellville. Borough. 7 Pa. Super. 
532 (att 20) PawCo, 257]. 

82. State v. McKinley, 122 Minn. 


48, 155 NW 1064. 

[a] Time of qualification —“The 
words ‘legal voters residing within 
such territory,’ used by the legisla- 
ture in this statute, mean citizens 
who would have been entitled to vote 
in the territory proposed to be an- 
nexed, on the date they signed the 
petition.” State v. McKinley, 132 
Minn. 48, 50, 155 NW 1064. 

83. Delozier v. Magnet, 104 Nebr. 
765, 178 NW 619; Osmond v. Matte- 
son, 62 Nebr. 512, 87 NW 311; Os- 
mond v. Smathers, 62 Nebr. 509, 87 
NW 310; State v. Dimond, 44 Nebr. 
154, 62 NW 498. 

[al Majority of electors of entire 
territory.—(1) The statutes contem- 
plate a signing of the petition or ap- 
Plication by a majority of the elec- 
tors of the entire territory (Hewey v. 
Cudahy Packing Co., 269 Bed. 21; 
Zweifel v. Milwaukee, 188 Wis. 358, 
206 NW 215), (2) rather than by a 
majority of the electors of each pre- 


ecinct or other subdivision designated™ 


by law as a unit for vetting purposes 
(Zweifel v. Milwaukee, supra), (8) 
or by electors residing on each part 
or parcel of the territory affected 
(Hewey v. Cudahy Packing Co., su- 
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| requirements as 


Some- 
tors and of the 
city council and 


pra). 

[b] Only one voter in territory.— 
“Obviously the intent of the legisla- 
ture was that no such action could be 
maintained by a minority of the 
voters residing in the _ territory 
sought to be disconnected. When, 
therefore, all the voting population of 
the territory sought to be detached 
makes the petition, the design of the 
legislature is fully complied with, 
even though the total voting popula- 
tion consists of but one person.” 


Delozier v. Magnet, 104 Nebr. 765, 
768, 178 NW 619. 

84. Norwood v. Board of Elec- 
tlons;:( 13) ;Oh.2) Cire Ctin NeiSar: 465 
(twenty-five per cent). 2 

85. Hendricks v. Julesburg, 55 


Colo: 59, 132. P61; Peo. v. Chicago, 
ete, R. Co., 231. Ill. 463, 83 NE 219; 
Pittsburgh, etc., R. Co. v. Anderson, 
176 Ind. 16, 95 NE 363. 

[a] A mortgagor is an owner 
within the meaning of the statute. 
Hendricks v. Julesburg, 55 Colo. 59, 
132 P 61 

[b] General manager of corporate 
lessee.—Under L. (1901) p 96, requir- 
ing a petition to disconnect territory 
from a village to be presented by the 
owner of the land to be disconnected, 
a petition signed by the general 
manager of a railway company, the 
lessee of the owner, no authority be- 
ing shown in him to present or sign 
a petition on behalf of the owner, is 
insufficient. Peo. v. .Chicago, etc., 
R. Co,, 281 IlL 4638, 83 NE 219. 

(c] Joinder of several owners,— 
Some statutes allow the owners of 
several tracts to petition the county 
court together to have them discon- 
nected as a unit. Gypsum v. Lund- 
@ren, 61. Colo.:332, 157 P19) 

{d] One owner may present a pe- 
tition relating exclusively to his in- 
dividual lands. Phillips v. Alta- 
monte Springs, (Fla.) 110 S 460. 

86. Dees v. Lake Charles, 50 La. 
Ann. 355, 23 S 382; Blank v. Souder- 
ton Borough, 26 Pa. Dist. 804. 

[a] Residence is not a qualifica- 
tion under such a statute. Blank y. 
Souderton Borough, 26 Pa, Dist. 804 
[dist Devore’s App., 56 Pa. 1638, as 
having been decided under a prior 
statute differently worded]. 

[b] Lack of ownershiv.—Persons 
cannot be considered as_ freehold 
owners of lots in determining whetn- 
er a majority of such owners have 
petitioned for the annexation of land 
to a borough, where such persons 
merely claim to own a strip of land 
in actual possession of a railroad 
company, there is no proof of their 
ownership by deed, will, or otherwise, 
and the evidence shows that the land 
has been in the uninterrupted and un- 
disputed possession of the company 
for over thirty years, and that the 
company has entered on the land in 
the exercise of its right of eminent 
domain, and has filed a bond: to se- 
cure damages payable to the owner. 
McDonough v. Gensemer, 49 Pa. Su- 
per. 449. 

87. Stason v. Albia, 150 Iowa 207, 
129 NW 809. 

{a] Resident landowners.—As used 


-% 


ceedings or maintain the action,”® or differ in their 


to annexation and detachment pro- 


ceedings.*° Various requirements are that the appli- 
cation shall be made by the municipal authorities ;** 
a prescribed number,®? a majority,** or other pre- 
seribed percentage’ of the legal voters residing 
within the territory to be annexed or detached; the 
owner or owners of the land to be disconnected ;** 
a majority or other prescribed percentage of the 
freeholders or property owners*® or resident prop- 
erty holders’? within the territory to be annexed 
or detached; a certain percentage both of the elec- 


property owners;** or by both the 
a prescribed percentage of the legal 


in a statute declaring that, when the 
inhabitants of any part of a city de- 
sire to have such part severed there- 
from, a majority of the resiaent 
‘property holders” of that part of the 
lerritory may petition for severance, 
the term “property holders’ contem- 
plates resident landowners of the 
territory sought to be severed, and 
does not require that the petition 
shall be signed by holders of both 
real and personal property within the 
territory. Stason v. Albia, 150 lowa 
207, 129 NW 809. 

88. Peo. v. St. Elmo, 306 Ill. 168, 
137 NE 459; Zweifel v. Milwaukee, 
188 Wis. 358, 206 NW 215. 

[a] Statute construed.—‘‘Annexa- 
tion of territory to a municipality di- 
rectly affects persons brought within 
the municipal regulations and prop- 
erty subjected to such regulations 
and to taxation, and the statute con- 
templates two classes of petitioners 
representing such interests. The 
first class consists of those legally 
authorized to vote in the territory, 
and the second, property owners in 
the territory, whether entitled to vote 
or not. This necessarily includes 
those owning property in the terri- 
tory to be affected by the annexa- 
tion although they do not live on the 
property and are not entitled to vote. 
The natural construction of the lan- 
guage and the manifest intention of 
the legislature is, that there shall 
be a majority of legal voters who 
are necessarily residents and a ma- 
jority of lend owners as to whom 
residence is not a limitation or con- 
dition. So far as the land owners are 
concerned, their property is affected 
in precisely the same way and the 
Same governmental powers are ex- 
tended over it whether they live in 
the territory or not.” Peo. -v. St. 
Elmo, 306 Ill. 168, 170, 137 NE 459. 

[b] “Real estate’ constrned.—As 
used in a statute providing for the 
signing of the petition by a certain 
percentage of the owners of the real 
estate within the limits of the terri- 
tory proposed to be annexed, the term 
“real estate’ means real estate de- 
termined by area rather than by 
value. Zweifel v. Milwaukee, 183 
Wis. 358, 206 NW 215. 

[c] A trustee is a property owner 
within the meaning of the statute. 
baa v. Lombard, 319 Ill. 56, 149 NB 
084.* 

[d] Petition by sole owner.—Un- 
der Pol. Code § 1609, providing that 
on petition in writing signed by not 
less than three fourths of the legal 
voters, and by the owners of not less 
than three fourths in value of the 
property in any territory in any in- 
corporated city or town, and being 
upon the border and within the limits 
thereof, the city may disconnect and 
exclude such territory from such 
city, where it affirmatively appears 
from the petition that there is no 
person residing on the property 
sought to be excluded, and the peti- 
tion is signed by the sole owner 
thereof, the statute is complied with. 
Coughran v. Huron, 17 S. D, 271, 96 
NW 92. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 


§§ 85-86] 


voters inhabiting the territory proposed to be an- 
nexed.®® Statutes relating to the severance of lands 
from an incorporated town do not contemplate that 
each and all of the inhabitants of the town shall 
The husbands of mar- 
ried women, who are among the owners of the land 
sought to be excluded, are not improper parties,®! 
and the same is true of the widows and executors 
of deceased testators in the absence of a showing 
that they are not the owners of the land in ques- 


be made parties by name.°° 


tion.°? 
Withdrawal of signatures. 


“upon.%% 


$9. Rost v. Glenville, 1 OhNPNS 
65 (statute relating to the detach- 
ment of part of the territory of a 
village and its annexation to a city). 

$0. Lorimor v. Lorimor, 196 Iowa 
774, 195 NW 199. 

91. Ormond v. Shaw, 50 Fla. 445, 
39 S 108. 

92. Ormond v. Shaw, supra. 

93. Re McLeod, 4 OntWR 26, 220. 

94 Re McLeod, supra. 

95. Denny v. Bellevue Borough, 18 
Pa. Dist. 839. 

96. Norwood v. Board of Elections, 
13 Oh. Cir? Ct. N.'S. 465. 


§ oc Notice of election see infra 
98. Wertz v. Ottumwa, (Iowa) 208 


NW 511; Lenox Land Co. v. Oakdale, 
nae Ky. 484, 125 SW 1089, 127 SW 
99. Hewey v. Cudahy Packing Co., 
269 Fed. 21 [foll Hewey v. Jacob 
Dold Packing Co., 269 Fed. 24 (stat- 
ute authorizing the attachment of 
territory for school purposes)]; Tal- 
ladega v. Jackson-Tinney Lumber 
Co., 209 Ala. 106, 95 S 455. 

fa] Application of general stat- 
ute—A general statute requiring 
publication in a newspaper of ordi- 
Nances or regulations of a general or 
permanent nature does not apply toa 
resolution intended merely as an in- 
itiatory step in proceedings for the 
extension of the corporate limits of a 
municipality. Talladega v. Jackson- 
aes Lumber Co., 209 Ala. 106, 95 

455. 

{b] In particular cases, as wheré 
three sides of the territory added to 
the city by ordinance are adjacent to, 
and abutting on, property already 
within the city limits, no notice of 
the city’s intention to pass the ordi- 
nance is required by some Statutes. 
Biggerstaff v. Altus, 114 OKl. 98, 243 
aed, Gia 

1. See statutory provisions. 

2 See statutory provisions; 
cases infra this note and note 3. 

[a] Reasonable notice fixed by 
court.—Some statutes do not fix any 
definite time for the giving of notice 
but provide that the court shall di- 
rect such notice to be given the peo- 
ple of the territory proposed to be 
annexed as the court shall consider 
to be proper and reasonable. In re 
Sheraden Borough, 84 Pa. Super. 639. 

3. Ark.—Gunter v. Fayetteville, 56 
Ark, 202, 19 SW 577. 

Ind.—-Cicero v. Williamson, 91 Ind. 
541. See Johnson v. Indianapolis, 174 
Ind. 691, 98 NE 17 (under Burns St. 
Annot. [1908] § 8896 providing that 
an annexation ordinance shall be 
published for at least two weeks in 
a newspaper in the city, etc., the punb- 
lication of an annexation ordinance 
is not a condition precedent to its 


and 


Some courts hold that 
after presentation of the petition the petitioners do 
not have an absolute and unqualified right to with- 
draw their signatures,®* and that their right in this 
respect is confined to cases where their signatures 
were obtained fraudulently and in bad faith, or 
where all the other signers and the municipality 
consent to the withdrawal.°® Other courts, however, 
hold that any signer has the right to withdraw his 
name from the petition prior to the time it is aeted 
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ceedings for the 


application, or 


[§ 86] (6) Notice and Appearance.” 
lature ‘may,®® and sometimes does,®? authorize pro- 


boundaries without providing for any notice. 
ally, however, the statutes relating to the annexation 
or severance of territory to or from municipal corpo- 
rations require the giving of notice, by publication 
or otherwise, of the ordinance, resolution, petition, 
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The legis- 


extension or reduction of municipal 
Usu- 


hearing. The statutory require- 


ments vary in the different jurisdictions? and there 


must be a compliance with whatever requirements 


diction. 


It is 


passage, but is merely a condition 
subsequent, and a failure to publisn 
an ordinance does not affect tne 
power of the council in the adoption 
thereof, although a failure legally to 
publish it may render it inoperative). 

Iowa.—Hstrem v. Slater, 181 Iowa 
920, 165 NW 263. 

Ky.—Highland Park v. Reker, 173 
Ky. 206, 190 SW 706; Bardstown v. 
ret 89 SW 147, 724, 28 KyL 92, 

La.—Soniat v. Krotz Springs, 161 
La. 1066, 109 S 840. 

Mich.—Pelton vy. Ottawa County, 
52 Mich, 517, 18 NW 245. 

N. D.—Sitte v. Tonne, 209 NW 658 
{foll Bolme v. Borman, 209 NW 660]; 
Red River Valley Brick Co. v. Grand 
Forks, 27 N. D. 8, 145 NW 725, 

Oh,—Franklin v. Croll, 31 Oh. St. 
647; State v. Cincinnati, 8 Oh, Cir. Ct. 
523, 8 Oh. Cir. Dec. 689.., ; 

Pa.—In re Freeland Borough, 2 Pa, 
Dist/’'780)'*13 “Pa. “Co."'399;" Wilkes 
Barre Case, 13 LuzLegRec 118. 

Tex.—Houston v. Magnolia Park, 
(Civ. A.) 279 SW 298. 

[a] No part of a specified terri- 
tory can be annexed to a city without 
public notice of the hearing, as re- 
quired by statute.. Gunter v. Fa- 
yetteville, 56 Ark. 202, 19 SW 577. 

[b] Notice of lands involved.— 
The notice must always be such as to 
give the landowners notice that their 
lands are_ involved. Woodfill vy. 
Greensburgh, 18 Ind. 203, 

[c] An amendment of the resolu- 
tion describing the territory so as to 
include materially less territory in- 
validates the annexation proceedings 


not fatal.’ 


where no new notice describing the: 


lesser territory is published or post- 
ed. Red River Valley Brick Co. v. 
Grand Forks, 27 N. D. 8, 145 NW 725. 

{d] Under particular statutes in 
force at certain times in various ju- 
risdictions the following have been 
held requisite and sufficient notice: 
(1) Notice signed by the city clerk 
and attested by the city attorney, as 
sufficiently showing that the common 
council authorized the giving of the 
notice. Catterlin v. Frankfort, 87 
Ind. 45. (2) Personal service on all 
landowners of the territory sougnt 
to be annexed. Cicere v. Williamson, 
91 Ind. 541. (8) Notice posted on the 
territory proposed to be annexed. 
Franklin v. Croll, 31 Oh. St. 647. (4) 
Publication of an annexation orai- 
nance in one issue of a newspaper 
each week for two consecutive weeks. 
Johnson v. Indianapolis, 174 Ind. 691, 
93 NE 17. (5) Publication “of the or- 
dinance in two newspapers. State v. 
Cincinnati, 8 Oh. Cir. Ct. 52%, 8 Oh. 
Cir. Dec. 689 (publication in one pa- 
per published ‘in English and one 
published in German is not suffi- 


are imposed by the statutes of the particular juris- 
On the other hand notice is sufficient 
where it complies with the statutory requirements,* 
even though it also contains errors or omissions in 
respect of matters not required by statute to be 
stated,® or even though it fails to comply with other 
or additional requirements prescribed by a resolu- 
tion or ordinance of the city council.® 
terial variance between the description of the prop- 
erty in the notice and the resolution or petition is 


An imma- 


held that there is a waiver of objec- 


cient). (6) A notice stating the day 
when the petition will be presented. 
In re Freeland Borough, 2 Pa. Dist. 
780, 13! PatCo, 399: 
[e] In reckoning time the first 
day is excluded and the last day in- 


cluded. Catterlin vy. Frankfort, 87 
Ind. 45. 
4. Lorimor v. Lorimor, 196 Iowa 


774, 195 NW 199; State v. Clark, 21 
No De ble Lam IN Wy OULD: 

[a] Substance of petition.—A no- 
tice of the filing of a petition for 
severance of lands from an incor- 
porated town is not insufficient as 
not containing the “substance of the 
petition,” where it correctly describes 
the territory sought to be severed 
and recites that the petition alleges 
that such territory was included 
within the corporate limits only for 
purpcses of revenue. Lorimor vy. 
Lorimor, 196 Iowa 774, 195 NW 199. 

{b] Term of court.—A published 
notice of a petition for severance of 
lands from an incorporated town 
sufficiently stated the term of court 
at which the hearing was to be had, 
where it contained in the caption the 
words “August term, 1921,” and con- 
cluded with the notice that the par- 
ties were required “to appear thereto 
and defend on or before noon of the 
second day of the August term of 
said court * * * commencing the 22d 
day of August, 1921.” Lorimor v. 
Lorimor, 196 Iowa 774, 195 NW 199. 

[ce] Technical objection.—An ob- 
jection that a notice of the petition 
for severance of lands from incor- 
porated town under Code § 623 did 
not state that there would bea “hear- 
ing’? at the next term of court, but 
merely that a default would be en- 
tered, was hypercritical, technical, 
and without merit. Lorimor v. Lori- 
mor,‘196 Iowa 774, 195 NW 199. 

5. Lorimor y. Lorimor, supra. 

[a] The reasons for desiring sev- 
erance of territory need not be stat- 
ed in the notice. Lorimor v. Lorimor, 
196 Iowa 774, 195 NW 199. 

[b] Names of landowners.—(1) 
Where the notice accurately de- 
scribes the territory by metes and 
bounds, an additional allegation pro- 
fessing to give the names of the 
landowners is surplusage and the 
emission to name all the landowners 
(Woodfill v. Greensburgh, 18° Ind. 
203), (2) or to state their names cor- 
rectly (Powell v. Greensburg, 150 
Ind, 148, 49 NE 955), (8) is of no 
consequence. 

6. , State v. Clark, 21°N. D. 617) 131 
NW 715. 

7 State v. Birmingham, 167 Ala. 
651, 52 S 461; Catterlin v. Frankfort, 
87 Ind. 45. 

{a] Illustrations.—(1) Where the 
notice of a petition for the annexa- 
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tion to notice by all the interested parties being 
present in court,’ and that, where an owner,- whose 
land a town begins proceedings to annex, moves 
to quash the service on him because the petition 
does not set out sufficient reasons for 
he makes a general appearance notwithstanding his 
motion recites that he enters a special one,® and 
he thereby waives defects in the service;° but it is 
also held that a failure to give the statutory notice 
is fatal notwithstanding the incorporated town ap- 
pears and interposes a defense,’ or a majority of 
the property holders are present at the hearing and 


consent to the annexation.!? 


[§ 87] (7) Petition'*—(a) In General. 
laws providing for the annexation or detachment 
of territory to or from a municipal corporation usu- 
ally require a petition therefor,'* and such require- 
There must be a 


ment must be complied with.t® 


tion of land to a city described one 
of the boundary lines as along a cer- 
tain road N. “2414°” W., and the pe- 
tition described the line as N. “24%°” 
W., the variance was immaterial, the 
monuments given in both fixing the 
course definitely. Catterlin v. Frank- 
fort, 87 Ind. 45. (2) Proceedings for 
the extension of the boundaries of a 
city are not invalidated because the 
description. in the published notice 1s 
not identical with the descriptions in 
the papers in the case, where hoth 
refer to a plat and reach the same 
point over practically the same route. 
State v. Birmingham, 167 Ala. 651, 
52 S 461. 

8. In re Camp Hill Borough, 142 
Pa. 511, 21 A 978; In re Edgewood 
Borough, 130 Pa. 348, 18 A 646. 

9. McCoy v. Cloverdale, 31 Ind. A. 
331, 67 NE 1007. 

10. McCoy v. Cloverdale, supra. 

ll. Estrem v. Slater, 181 Iowa 
920, 165 NW 263. 

[a] Reasons for rule.—In a case 
where it was contended that the ap- 
pearance and defense 
the municipal corporation conferred 
jurisdiction, the court said: “There 
are two obvious objections to this, 
and the first of these is that the 
manifest design of the publication of 
the notice is that the inhabitants of 
the city or town may have notice, as 
well as the municipality. ‘Any 
person interested in the subject mat- 
ter of said petition may appear and 
contest the ‘granting of the same.’ 
Any such person, though accorded the 
opportunity of defending, is not 
bound to appear or defend until the 
statutory notice has been given, and 
there was no showing of acquiescence 
in the jurisdiction of the persons of 
any of these. The second objection 
to the acquirement of jurisdiction by 
the defense interposed by the town is 
that jurisdiction of the subject mat- 
ter may not be conferred by consent. 
These statutes declare precisely what 
is essential to a hearing and deter- 
mination of the issue involved by the 
court. Observance thereof is essen- 
tial in order that the court acquire 
authority to hear and determine. 
Among other things made essential 
is the publication of notice as speci- 
fied. Service being by publication, 
the rule obtains that the statute pre- 
scribing service of said notice must 
be Strictly pursued, in order that ju- 
risdiction be acquired over the sub- 
ject matter. That may not be con- 
ferred by consent.” BHstrem v. Slater, 
181 Iowa 920, 924, 925, 165 NW 263. 

12. Gunter v. Fayetteville, 56 Ark. 
202, 19 SW 577. 


13. Signers: of petition see supra 
§ 85. 

14. See statutory provisions. 

15. Ark.—Vogel v. Little Rock, 55 


Ark. 609, 19 SW 138. 
Colio.—Fleicher v. Smith, 33 Colo. 
453, (81 F256. 


interposed by- 
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annexation, 


or unplatted.?? 


[§§ 86-87 


compliance with statutes providing that the peti- 
tion shall describe the territory proposed to be an- 
nexed or severed,!® and that a plat, map, or plan 
shall be attached to or accompany the petition.1? 
Two separate and disconnected sections of territory 
cannot be included in one petition for annexation.1® 
In states where different bodies have jurisdiction 
accordingly as the land in question is platted or 
unplatted,!® the petition must be addressed to the 
proper body?° and show whether the land is platted 


While matters which will be pre- 


sumed need not be alleged,?* yet no presumption can 


be indulged in aid of a petition which shows posi- 


General 


Ind.—Stilz v. Indianapolis, 55 Ind. 
515; Elston v. Crawfordsville, 20 Ind. 
272. 


Iowa.—Ford v. North Des Moines, 
80 Iowa 626, 45 NW 1031. 

La. ——Layton v. Monroe, 50 La. Ann. 
AZAR 2B AS 992 

Nebr.—Hartington  v. 33 
Nebr. 623, 50 NW 957. 

N. Y.—Peo. v. Patchogue, 217 N. Y. 
466, 112 NE 169. 

N. D.—Mogaard v 
D. 859, 187 NW 142. 

Oh. —-Shugars v. Williams, 50 Oh. 
St. 297, 34 NE 248. 

Or.—Day v. Salem, 65 Or. 114, 131 
P 1028, AnnCas1915A 1011. 

Pa.—Devore’s App. 56 Pa. 163; 
Fister v. Kutztown, 49 Pa. Super. 
483; In re Stroudsburg Borough, 4 
Pa.; Dist., 576,16 -Pa. Co.) 485; Car- 
bondale Tp.’s App., 5 Pa. Co. 422. 

S. D.—Coughran v. Huron, 17 S. D. 
271, 96 NW 92; Oehler v. Big Stone 
City, 16 S. D. 86, 91 NW 450. 

[a] Construction of petition.—(1) 
It has been held that the word “‘tax- 
ables’ in a petition will not be con- 
strued to mean “taxable inhabitants.” 
Carbondale Tp.’s App., 5 Pa. Co. 422. 
(2) But there is authority to the 
contrary in the same jurisdiction. In 
re West New Castle, 19 Pa. Co. 33. 

[b] Petitions held  sufficient.— 
Mogaard v. Robinson, 48 N. D. 859, 
187 NW 142 (petition for exclusion 
of territory); Day v. Salem, 65 Or. 
114, 131 P 1028, AnnCas1915A 1011 
(despite the omission, at the head of 
the petition, of a clause warning 
against illegal signing, the provision 
requiring such a clause not being 
mandatory); Blank vy. Souderton 
Borough, 26 Pa, Dist. 804 (petition 
for annexation of territory). 

16. Estrem v. Slater, 181 Iowa 
920, 165 NW 268; Peo. v. Patchogue, 
217 N. Y. 466, 112 NE 169. 

[a] Requisites and sufficiency of 
description.—(1) The description of 
the territory to be annexed must be 
such that, on a fair and reasonable 
construction, its boundaries shall be 
evident without reference to doubtful 
rules of legal interpretation, Peo. v. 
Patchogue, 217 N. Y. 466, 112 NE 
169. (2) A deseription leaving the 
exact boundaries doubtful and uncer- 
tain is insufficient. IPeOs: wW.). - Pat= 
chogue, supra. (3) A petition de- 
scribing the territory in part as 
bounded by ponds or streams is de- 
fective. Peo. v.. Patchogue, supra. 
(4) On the other hand it is sufficient 
for the petition to allege tnat the 
territory is fully and accurately de- 
scribed by metes and bounds in a 
map or plat attached thereto and 
made a part thereof as an exhibit, 
and duly verified by affidavit. McCoy 
v. Cloverdale, 31 Ind. A. 381, 67 NH 
1007. 

17. Elston yv. Crawfordsville, 20 
Ind. 272; Hstrem v. Slater, 181 Iowa 
920, 165 NW 263; In re Tunkhannock 


Luge, 


. Robinson; 48 N. 


tively and affirmatively that the body to which it is © 
addressed is without jurisdiction.”% 
the several owners need not be included in the pe- 
tition if the land owned by them is properly de- 


The names of 


Borough, 3 Pa. Co. 480. 

[a] Knowledge of exceptors.—In 
Pennsylvania the omission of the fil- 
ing of a plan of an intended extension 
in the office of the court of quarter 
sessions, as required by Statute, 1S 
fatal to the proceedings, even though 
the exceptors may have had actual 
knowledge. In. . re Tunkhannock 
Borough, 3 Pa. Co. 480. 

[b] Time of filing.—(1) Under a 
statute requiring the plat to accom- 
pany the petition, it need not be filed 
at the same time with the petition, 
but may be filed afterward and _ be- 
fore the petition is considered. Stilz 
v. Indianapolis, 55 Ind. 515. (2) Also 
under a statute requiring the plat to 
be attached to the petition, a plat not 
accompanying the petition but filed 
the next day and attached to the 
petition by amendment before. no- 
tice is published is in apt ‘time. 
Hstrem v. Slater, 181 Iowa 920, 165 
NW 263. ‘ 

[ec] Sufficiency.—(1) There is a 
substantial compliance with the 
statute where the plat, although not 
very accurate or artistic and about 
such as a lawyer would draw, is such 
as in connection with the description 
in the petition would enable anyone 
readily to ascertain the precise terri- 
tory Sought to be severed. Estrem 
v. Slater, 181 Iowa 920, 165 NW 263. 
(2) The plat need not show which 
roads are opened, what portion of the 
lands is built upon, or what improve- 
ments exist. Susquehanna Tp.’s App., 
17 Pa. Co. 398. (3) In Kansas the 
plat or map of a proposed addition 
to a city must be made and acknowl- 
edged by the owner of the lands 
sought to be added to the city; and 
when such map or plat embraces land 
mot owned by the parties making and 
acknowledging the same, such land 
does not become a part of the city, 
even after all of the proposed addi- 
tion is attempted to be added thereto 
by a city ordinance. Armstrong v. 
Topeka, 36 Kan. 432, 13 P 843. 

Amendment see infra § 90. 

Verification see infra § 89. 


18. Devore’s App., 56 Pa. 163; In 
re Stroudsburg Borough, 4 Pa. Dist. 
576, 16 Pa. Co. 485. 

19. See supra §§ 66, 77. 

ae Stilz v. Indianapolis, 55 Ind. 
51 

21. Ernsperger v. Mishawaka, 168 


Ind. 253, 80 NE 5438; Chandler v. Ko- 
komo, 137 Ind. 295, 36 NE 847, 

22. Forsythe v. Hammond, 142 
Ind. 505, 40 NE 267, 41 NE 950, 30 
LRA 576; Huff v. Lafayette, 108 Ind. 
14, 8 NE 701. 

[a] Lack of consent of landown- 
ers to annexation will be presumed 
and need not be alleged. Forsythe 
v. Hammond, 142 Ind. 505, 40 NE 267, 
41 NE 950, 30 LRA 576; Huff v. La- 
fayette, 108 Ind, 14, 8 NE 701. 

23. Ernsperger v. Mishawaka, 168 
Ind. 253, 80 NE 543. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. ' 
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scribed in the notice.2* It has been held that a 
cireuit court has no jurisdiction of a petition which 
does not show that all the preliminary steps before 


a city council have been taken;*° but in other juris- | 


dictions the passage of an ordinance by the eity 
council is not a condition precedent to the filing of 
a petition by the voters of the territory to be an- 
nexed.*® A petition for submission to the electors 
of the question of the adoption of a legislative act 
authorizing consolidation need not have a copy of 
the statute attached to or incorporated in it.?7 

[§ 88] (b) Allegation of Reasons or Conditions. 
Some statutes relating to a severance of territory 
do not require the petition to allege the reasons for 
desiring severance.”* Other statutes relating to an- 
nexation provide that the petition shall set forth 
the reasons for annexation,?® but do not prescribe 
the reasons which shall be sufficient,°° thereby nec- 
essarily leaving the sufficiency of the reasons stated 
in the petition to the sound diseretion of the author- 
ity passing upon the petition.*t Under still other 
statutes prescribing the conditions for annexation** 
or detachment** of territory, the petition must state 
facts sufficient to bring the case within the provi- 
sions of the statute.** 

[§ 89] (c) Verification. Some statutes require 
the map or plat accompanying the petition to be 
verified,*> but do not require the petition itself to 
be verified.*° Other statutes require the petition to 
be verified,?7 but even under such statutes facts 
stated in the petition of which the court will take 
judicial notice need not be verified.*® 

{§ 90] (d) Amendment.*® In proper cases the 
petition*® or the plat accompanying it*t may be 
amended. Some statutes authorize an amendment 


24. Stilz v. Indianapolis, 55 Ind.]§ 103. 
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diminishing,** but not one enlarging,*® the proposed 
area. <A petition is an insufficient basis for annexa- 
tion where it has been altered by a committee with- 
out authority so as to withdraw a considerable por- 
tion of the lands proposed to be annexed.*t No 
ordinance of the city council is necessary to em- 
power the city attorney to make an amendment ;*° 
but the court has no right to amend the petition on 
its own motion, or to authorize an attorney to do 
so, except on terms that permit those protesting 
against the annexation to be fairly heard on the 
amended petition.*® 

[§ 91] (8) Objections or Remonstrances. The 
statutes authorizing the annexation or detachment 
of territory to or from a municipality usually pro- 
vide for the filing of objections or remonstrances,*? 
and proceedings in disregard of objections or remon- 
strances properly filed will be invalid.48 Some 
courts hold that the statutory provisions specifying 
the time for filing are directory and not manda- 
tory,*® but other courts hold that a failure to file 
ith the time prescribed by statute is fatal,®° pro- 
vided the initiatory ordinance proposing annexation 
or detachment has been published in strict accord 
with the requirements of the law.*4 

[§ 92] (9) Submission to Vote of Inhabitants>?— 
(a) In General. Frequently provision is by statute 
for submission, to the voters of the municipality 
or of the territory affected or of both,®? of questions 
involving a change in the territory and boundaries 
ofa municipal corporation,®* such as’ an annexation®> 
or detachment*® of territory. Likewise, provision is 
sometimes made by statute for the holding of an , 
election on the question of the consolidation of two 
or more municipal corporations.** 


Authorize submission cof annexation 


515; Elston v. Crawfordsville, 20 Ind. 
272 


25. Weiland yv. Ashton, 17 S. D. 
621, 98 NW 87. 
26. Nexsen bes Elizabeth City 


County, 142 Va. 313, 128 SW 570. 

27. State v. Cooney, 70 Mont. 355, 
225 P 1007. 

28. Lorimor v. Lorimor, 196 Iowa 
774, 195 NW 199. 

29. Chandler v. Kokomo, 137 Ind. 
295, 36 NE 847; Stilz v. Indianapolis, 
55 Ind. 515; Elston v. Crawfordsvilie, 
20 Ind. 272. 


30. See cases infra note 31. 
31. Lake Erie, etc., R. Co. v. Alex- 
andria, 153 Ind. 521, 55 NE 435; 


Chandler v. Kokomo, 137 Ind. 295, 36 


NE 847; Catterlin v. Frankfort, 87 
Ind. 45. 

32. See supra § 67. 

33. See supra § 78. 

34. Fletcher v. Smith, 33 Colo. 4738, 
$1°P 256; Martington y. Luge,. 33 
Nebr. 623, 50 NW 957. 

[a]. Departure from statutory lan- 


guage.—A petition for the disconnec- 
tion of territory from a town, alleg- 
ing that the town had not maintained 
any streets, alleys, ‘or’? other public 
utilities within the tract in question, 
was not insufficient on the theory 
that, as the statute requires land 
shall not be disconnected when it is 
shown that the town has maintained 
streets, lights, “and other public 
utilities,’ the use of the word “or,” 
instead of ‘‘and,’’ rendered the peti- 
tion insufficient. Fletcher v. Smith, 
33 Colo. 473, 81 P 256. 

35. Elston v. Crawfordsville, 20 


Ind. 272. 

36. Elston v. Crawfordsville, su- 
pra. 

37. In re Sheraden Borough, 34 Pa. 


Super. 639. 


38. In re Sheraden Borough, su- 
pra. 
39. In appellate court see infra 


[43 C. J.—9] 


40. Vogel v. Little Rock, 55 Ark. 
609, 19 SW 138; Vestal v. Little Rock, 
54 Ark. 321, 329, 15 SW 891, 16 SwW 
2915) sy RA 7s) Dodson seve Et. 
Smith, 33 Ark. 508; Wilcox v. Tipton, 
143 Ind. 241, 42 NE 614; Shugars v. 
Williams, 50 Oh. St. 297, 34 NE 248; 
Pollock v. Toland, 25 Oh, Cir. Ct, 75. 

[a] Notice of amendment.—Under 
Rev. St. § 1557, providing that a pe- 
tition for the annexation of territory 
may be amended by leave of the 
county commissioners, no notice of 
such amendment is required. Pol- 
lock! vy. ‘Toland, "25 Oh. Cirs Cty (753 

41. In re Chester Tp., 174 Pa. 177, 
457. 

Foreman v. Marianna, 43 Ark. 


Foreman v. Marianna, supra. 

44. Fister v. Kutztown, 49 Pa. 
Super. 483. 

45. Eureka Springs v. Woodruff, 
55 Ark. 616, 19 SW 15; Vogel v. Little 
Rock, 55 Ark. 609, 19 SW 13. 

46. Woodruff v. Eureka Springs, 
55 Ark. 618, 19 SW 165. 

47. Orlando v. Orlando Water, 
ete., Co., 50 Fla. 207, 39 S 532; Meek 
v. State. 172 Ind. 654, 88 NE 299, 89 
NE 307; Bardstown v. Hurst, 89 SW 
147, 724, 28 KyL 92, 603. 

Remonstrating petitions as _ evi- 
dence see infras§ 97. 

48. Orlando v. Orlando Water, 
ete., Co., 50 Fla, 207,39 S 532. 

In re Smith, 38 Ida. 746, 225 


Keathley v. Jenkins, 194 Ky. 
156, 238 SW 3877. 

51. Keathley vy. Jenkins, supra; 
Bardstown vy. Hurst, 121 Ky. 119, 89 
SW 147, 724, 28 KyL 92, 603, 

Publication of ordinance see supra 
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52. Power of legislature to: 
Alter municipal boundaries without 
consent of inhabitants see supra 


§§ 64, 


comers see Constitutional Law 


53. Voters to whom question 
should be submitted see infra § Y3. 

54. Ark.—Little Rock v. North 
peas Rock, 72, Ark.. 195,79.) SW 


Colo.—Perry v. Denver, 27 Colo. 93, 


[ee HCL i 

La.—Dees v. Lake Charles, 50 La. 
Ann. 356, 23 S 382. 

Mass.—Warren v. Charlestown, 2 
Gray 84. 


N. C.—Watson y.. Pamlico County, 
S2iNia Cue 

Tex.—Graham v. Greenville, 67 
Tex. 62, 2 SW 742; Lum v. Bowie, 18 
SW 142. : 

55. Ark.—Batesville v. Ball, 100 
Ark. 496, 140 SW 712, AnnCas1913C 
1317; Vogel v. Little Rock, 55 Ark. 
609, 19 SW 13. 

Cal.—Peo. v. Long Beach, 155 Cal. 
604, 102 P 664. 

Fla.—Nabb v. Andreu, 89 Fla. 414, 
104 S$ 591. 

Tll.— Peo. v. Reynolds, 10 Ill. 1. 

Ind.—Lafayette, ete, R. Co. v. 
Geiger, 34 Ind. 185. 


Me.—Call v. Chadbourne, 46 Me. 
206. 
Mo.—State v. Westport, 116 Mo. 


582, 22 SW 888. 

N. J.—Paterson v. Useful Manufac- 
tures, etc., Soc., 24 N. J. La i88b. 

Oh. "State v. Cincinnati, 8 Oh. Cir. 
Ct. 528, 8 Oh. Cir. Dec. 689. 

Oki.—Tulsa St. R. Co. v. Oklahoma 
Union Tract) Coy, 27 7Ok]is339.911-33P 
180. 

Wash.—Wilton v. Pierce County, 61 
Wash. 386, 112 P 386. 

56. Sansom v. Mercer, 68 Tex. 488, 
5 SW 62, 2 AmSR 505. 

57. Peo. v. San Diego, 71 Cal. A. 
421, 2386 P 377; Hirons vy. Clare, 38 
Cal, A: 608, 17% © 291: Pittsburs’s 
Pet., 32 Pa. Super. 210 [aff 217 Pa. 
227, 66 A 348, 120 AmSR 845]. 


130 [43 C.J.] 

[§ 93] (b) Submission to, and Action by, One or 
More Bodies of Voters. Under some constitutional 
or statutory provisions the boundaries of a muni- 
cipality may be contracted by action of voters of the 
municipality,®® but they can be extended by, and 
only by, the action of the voters both of the muni- 
cipality and of the territory proposed for annexa- 
tion,®® and not by the action of the voters of the mu- 
nicipality® or of the territory affected® alone; but 
under other constitutional, statutory, or charter 
provisions, it is permissible to annex territory by a 
vote of the inhabitants of the municipality without 
a vote of the inhabitants of the territory to be 
annexed ;°* and still other statutes provide for sub- 
mission to the voters of the territory affected.%* 
The legislature may authorize the annexation to a 
city of several municipalities which it desires an- 
nexed, by submission of the question to them as a 
single proposition,** so that, there being a majority 
of votes therefor in all the municipalities, taken col- 
lectively, they shall all be annexed,®® although in 
one there is a majority against it.°6 However, the 
statutes sometimes require a majority vote of each 
of the different bodies of voters to whom the ques- 
tion is submitted.*” Also the statutes sometimes 
contemplate and provide for the holding of two sepa- 

58. Flavel Land Co. v. Leinen- 
weber, 81 Or. 353, 158 P 945 [dist 


Cooke v. Portland, 69 Or. 572, 139 P 
1095; Couch v. Marvin, 67 Or. 341, 


Ct. 523, 8 Oh. 
Pittsburg’s Pet., 
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64. State v. Cincinnati, 
Cir: 

32 Pa. Super. - 
[aff 217 Pa. 227, 66 A 348, 120 AmSR 


St 
‘ 
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rate elections,®® such as one in the municipality and. 
the other in the territory proposed to be added,® 
or one in each municipality where it is proposed to. 
consolidate municipal corporations or to annex one 
to .another,’® and, in the latter case, for the calling 
and holding of an election in one municipality only 
after an election has first been held in the other 
municipality and a vote in favor of consolidation or 
annexation has been cast.’ In proceedings to annex 
a village to a city, the municipality voting first, 
and in favor of annexation, will retain its separate 
corporate existence until a majority of the voters 
of the other municipality shall also have voted in 
favor of annexation."? 

[§ 94] (c) Requisites and Sufficiency of Election.. 
In order that an election on the question of annex- 
ing or detaching territory to or from a municipal 
corporation, or consolidating two or more municipal 
corporations into one, may be held valid, it is gen- 
erally necessary and sufficient that it shall have been 
authorized by, and held under, a constitutional pro- 
vision’? or a valid statutory’*.or charter’® provision, 
and that there shall have been a compliance with 
applicable constitutional, statutory, or charter pro- 
visions’® in respect of such matters as the calling 
or ordering of the election,’ the time of holding 
8 Oh. Cir. 


6890 9 See 
210 


failure to prescribe the mode or 
manner of holding the election; the 
election should be held as other 
elections are. Sansom v. Mercer, 68 


Dec. 


2 AmSR 505. (2) 


136 P 6; McKeon v. Portland, 61 Or. 
385,122 P2291]. 

59. Peo. v. Los Angeles, 154 Cal. 
220, 97 P 311; Lutterloh v. Fayette- 
ville, 149 N. CG. 65, 62 SE 758; Cooke 
v. Portland, 69. Or. 572. 139 1095. 

60. Landess v. Cottage Grove, 64 
Or. 155, 129. P 537; Thurber: v.. Me- 
Minnville, 63 Or. 410, 128 P 43; State 
v. Tillamook, 62-Or.:.332, 124 P 637, 
AnnCasi914C 483.) 

{a] In Texas (1) the rule stated 
in the text obtains under a general 
statute. Lum v. Bowie, 18 SW 142. 
(2) But this act has been superseded 
as to cities coming within an en- 
abling act putting into effect a con- 


stitutional amendment. See infra 
note 62. 
{b] Constitutional provisions. — 


“Tt may now be stated as the settled 


. law of this State that the power re- 


served to the legal voters of a mu- 
nicipality to enact and amend tneir 
charter (Article XI, Section 2, Const.; 
Laws 1911, p. 10) does not authorize 
the people of a city to extend the 
corporate limits so as to embrace 
other Jands, without the approval of 
the legal voters residing within the 
territory to be annexed... ap ebite 
people of the district sought to be 
annexed have a constitutional rignt 
to be permitted to express themselves 
upon the question under some method 
whereby it may be known and re- 
corded whether they.consent to an- 
nexation or reject the proposition. 
This, we think, is within the letter 
and spirit of the organic law provid- 
ing for local self-government.” 
Landess v. Cottage Grove, 64 Or. 155, 
156). £29) (Pa baz. 

61. Cooke v. Portland, 69 Or, 572, 
139 P 1095. 

62. State v. Westport, 116 Mo. 
582, 22 SW 888; Washington Heignts 
Independent School Dist. v. Fort 
Worth, (Tex. Civ. A.) 251 SW 3841; 
Cohen v. Houston, (Tex. Civ. A.) 176 
SW 809 [foll Cohen v. Houston, (Tex. 
Civ. A.) 205 SW 757] Can act. to put 
into effect a constitutional provision 
superseded, as to cities within its 
operation, Rev. St. [1911] art 781, re- 
quiring a vote of the inhabitants of 
the territory to be annexed). 

63. Talladega v.' Jackson-Tinney 
Lumber Co., 209 Ala. 106, 95 S 455, 


845] (dealing with a statute author- 
izing a consolidation of two cities 
and providing that the electors of the 
whole territory to be consolidated 
shall determine the question of the 
annexation of the lesser city). 

€5. State v. Cincinnati, 8 Oh. Cir. 
Ct. 523, 8 Oh. Cir. Dec. 689. 

66. State v. Cincinnati, supra. 

67. Nabb v. Andreu, 89 Fla. 414, 
104 S 591; Cook v. Kent County, 190 
Mich. 149, 155 NW 1033. 
boas See infra text and notes 69, 

69. Dees v. Lake Charles, 50 La. 
Ann. 356, 23 S 382. 

70. Peo. v. San Diego, 71 Cal. A. 
421, 236 P 377. 

71. Peo. v. San Diego, supra. 

72. North Springfield v. Spring- 
field, 140 Ill. 165, 29 NE 849. 

73. Flavel Land Co. v. 
weber, 81 Or. 3538, 158 P 945. 

74. Hyde Park v. Chicago, 124 Ill. 
156, 16 NE 222; Warren v. Charles- 
town, 2 Gray (Mass.) 84; In re Mill- 
vale, 26 PittsbLegJNS (Pa.) 411. 

[a] Under an enabling act to put 
in operation a constitutionai amend- 
ment giving cities of over five thou- 
sand inhabitants power by a majority 
vote of the qualified voters to adopt 
or amend their charters, a city hav- 
ing the requisite population may ex- 
tend its boundaries by amending the 
section of the charter. relating 
thereto, the amendment being made 
by the holding of an election and tne 
casting of the requisite vote in favor 
of the proposition. Washington 
Heights Independent School Dist. v. 
A Worth, (Tex. Civ. A.) 251 SW 

75. Cooke v. Portland, 69 Or. 572, 
139 P1095. 

76. Eureka Springs v. Woodruff, 
55 Ark. 616, 19 SW 15; Vogel v. Little 
Rock, 55 Ark. 609, 19 SW 13; Peo. v. 
Los Angeles, 187 Cal. 56, 200 P 947; 
Elliott v. Pardee, 149 Cal. 516, 86 P 
1087; Phillips v. Corbin, 8 Colo. A. 


Leinen- 


346, 46 P 224; State v. Westport, 116 | 
Mo. 582, 22 SW 888; Wilton v. Pierce | 


County, 61 Wash. 386, 112 P 386. 
[a] Application of general elec- 
tion laws.—(1) A statute relating to 
the diminution of the _ territorial 
limits of a city by a vote of the 
electors is not invalid because of its 


Tex. 488, 5 SW 62, 
Some statutes expressly provide that 
an annexation election shall be con- 
ducted in accordance with the gen- 
eral election laws of the state. Wil- 
ton v. Pierce County, 61 Wash. 386, 
112 P 386. (3) However, the use of 
the expression “as far as may be”’ in 
a statute providing that the steps 
taken in the election shall be in con- 
formity, as far as may be, with the 
general laws of the state concerning 
elections indicates that some relaxa- 
tion of the requirements. of the gen- 
eral law is permissible. Haskell v. 
Long Beach, 153 Cal. 543, 96 P 92. 
(4) Application of general law as to 
marking of ballot see infra text and 
note 92, 

{b] Elections held valid.—Talla- 
dega v. Jackson-Tinney Lumber Co.,, 
209 Ala. 106, 95 S 455; State v. West 
Plains, 163 Mo. A. 166,147 SW 163. 

77. Vogel v. Little Rock, 55 Ark 
609, 19 SW 18; and see cases infra 
this note. 

[a] Entry upon minutes: and re- 
cording.—‘‘Subdivision (2) of section 
1071 [Code] provides that the probate 
judge must ‘make and enter an order 
upon the minutes of said court,’ di- 
recting and ordering the election. 
The minutes of a court are the writ- 
ten memoranda of its acts and pro- 
ceedings. They are not properly final 
records, and subdivision (2) of sec- 
tion 5421 of the Code requires the 
probate judge ‘to keep minutes of all 
his official acts and proceedings; and, 
within three months thereafter, to 
record the same in well-bound books.’ 
We think that when the election or- 
der was made in writing by Judge 
Camp, and ‘filed’ in the court, 1t was 
thereby to all intents and purposes 
entered on the minutes of the court, 
ready to be recorded in the minute 
books. The order was effective when 
it was filed, and the failure to re- 
cord it within three months could 
not, by relation back, or otherwise, 
invalidate the election held there- 
under. L, & N. R. Co. v. Perkins, 152 
Ala. 13838, 44 S 602. We know 
of no rule of law or policy which 
would forbid the recordation of the 
papers filed in court in this proceed- 
ing, at any time thereafter nor is 
there any sound reason why any suc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it,7® and tle notice’® thereof, the holding of the elec- 
tion by duly appointed officers,8° the form and con- 
tents of the ballot,®! the registration®? and qualifica- 
tion®® of voters, the canvass of the returns, and a 
However, 
eomply with statutory provisions which are directory 
and not mandatory does not invalidate the elec- 
tion;®> the fact that a large vote was actually cast 
may authorize the conclusion that there were no 
harmful irregularities in the steps preliminary to 
the election;*® and sometimes an annexation elec- 
tion is held valid despite irregularities where it 
appears that a majority of the votes legally cast 


‘statement of the result.** 


ceeding probate judge should not 
cause such papers to be recorded.” 
Talladega v. Jackson-Tinney Lumber 
Co., 209 Ala. 106, 109, 95 S 455. 

[b] Ordinance calling and provid- 
ing for election held sufiicient—State 
v. West Plains, 163 Mo. A. 166, 147 
SW 163. 

78. State v. Birmingham, 160 Ala. 
196, 48 S 8438; State v. Martin, 160 
Ala. 181, 48 S 846. See also cases 
infra this note. 

[a] Construction and application 
of particular statutes.—(1) Mansfield 
Dig. § 922, providing that “when any 
municipal corporation shall desire to 
annex any contiguous territory there- 
to, lying in the same county, it snalt 
be lawtul for the council to submit 
the question to the qualified electors 
at least one month before tne annua 
election,” does not contemplate that 
the election to determine the annexa- 
tion shall be held at least one month 
before the annual election, but that 
the council shall make an order at 
least a month before such election, 
for the submission of the question at 
that election. Vogel v. Little Rock, 
55 Ark. 609, 19 SW 13.- (2) Under 

-L. (1895) p 17, providing for estab- 
lishing the boundaries of cities and 
towns, and to validate the previous 
incorporation of any city or town, 
and allowing ninety days for a resur- 
vey of towns containing a greater 
area than was authorized by such act, 
until the period allowed for the re- 
survey has elapsed no election can 
be held under Sayles Civ. St. art 503a, 
for withdrawing territory from a 


town. Wilson y. Bristley, 13 Tex. 
Civ. A. 200, 35 SW 8387. (3) Under 
Rev. St. (1889) § 1580, which em- 


powers the mayor and board of alder- 
men of a city of the fourth class, 
with the consent of a majority of 
the legal voters of the city voting at 
an election therefor, to extend the 
corporate limits over adjacent terri- 
tory, it is immaterial whether tne 
vote is taken before or after the pass- 
age of the ordinance extending the 
limits; and the ratification of such 
an ordinance by a majority of the 
qualified voters at an election pro- 
vided for therein is a substantial 
eompliance with the statute. State v. 
Westport, 116 Mo. 582, 22 SW. 888. 
[b] Second election.—Under some 
statutes where an election on the 
question of annexing territory to a 
city has been held, a'subsequent elec- 
tion on the question of annexing the 


same territory or any part thereof | 


eannot be held within six months 
after the first election. State v. Bir- 
mingham, 160 Ala. 196, 48 S 843; 
State v. Martin, 160 Ala. 190, 48 S 
847. 

73. Cooke v. Portland, 69 Or. 572, 
139 P 1095. 

{a] Insufficient notice—A notice 
of a special municipal election to an- 
mex territory which does not describe 
the property or refer to any petition 
where the information may be ob- 
tained is insufficient. Thurber v. Mc- 
Minnville, 63 Or. 410, 128 P 43. 

{b] A substantial compilance with 
the statute is sufficient where ade- 
quate notice of the time and places 
of voting is given and voters who 
may participate are designated. Hood 


' resident 


| of proceedings, 
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a failure to 


applicable.” 


Ge aire ae’ 85 W. Va. 578, 102 SE 
2 


[c] Notices held sufficient.—Fost- 
ler v. Los Angeles, 179 Cal, 268, 176 
P 438; Peo. v. Los Angeles, 154’ Cal, 
220, 97 P 311; Peo. v. Ontario, 148 
Cal. 625, 84 P 205 (a notice signed by 
the acting president of the board, at- 
tested by the town clerk, and pub- 
lished by order of the board); Hulan 
v. Greenfield Tp., 229 Mich. 273, 2u0 
NW 980 (where notice was published 
once each week for four successive 
weeks, each time in some leading 
newspaper in the city, and was posied 
in many more places than the law 
required); State v. West Plains, 163 
Mo. A. 166, 147 SW 163 (where the 
statute left the question of notice 
entirely to the board of aldermen 
and there was no claim of unfairness 
or misconduct on their part and no 
showing that any better notice could 
have been giver); McBee v. Spring- 
field, 58 Or. 459, 114 P 687. 

80. State v. West Plains, 163 Mo. 
A. 166, 147 SW 163. 

[a] Regular or special judges of 
election. Under Gen. St. § 1272, de- 
claring that “all judges of election 
shall on being appointed hold their 
office for one year or until their suc- 
cessors are appointed, and shall serve 
at all special elections during their 
term of office,” special judges cannot 
legally be appointed while the regu- 
lar judges are in office, to hold a 
special election on the question of 
annexation of territory, and an elev- 
tion held by special judges so ap- 
pointed is void. Phillips v. Corbin, 
8 Colo. A. 346, 46 P 224. 

81. Peo. v. Los Angeles, 187 Cat. 
56, 200 P 947; Phillips v. Corbin, & 
Colo. A. 346, 46 P 224. 

82. Lutterloh v. Fayetteville, 149 
N. C. 65, 62 SE 758; Gunter v. Gay- 
den, 84 $. c 48, 65 SE 948. 

83. Gunter v. Gayden, supra; Wil- 
ton v. Pierce County, 61 Wash. 386, 
112) -P) 386; and cases |) infra ‘this 
note. 

[a] Who are qualified voters.—(1) 
In determining who are legai voters 
on questions of annexation the word 
“citizen’”’ has been held to mean resi- 
dent or inhabitant. Morris v. Nash- 
ville, 6 Lea (Tenn.) 337. (2) A tem- 
porary resident of the territory, not a 
in the sense that would 
qualify him to vote at a general elec- 
tion, is not qualified to vote on the 
question. Peo. v. Long Beach, 155 
Cal? 604, 102 P 664. (3) ‘‘Freehold- 
ers” are only those who hold in their 
own right. Morris v. Nashville, su- 
pra (husbands of women holding 
freehold estates are not ‘“freeholders” 
within the statute). (4) The qualifi- 
cation prescribed by statute for a 
voter at an election for annexation 
that he be a “duly qualified voter in 
the election precinct” does not re- 
quire that he be registered. Phil- 
lips v. Corbin, 8 Colo. A. 346, 46 P 
224. (5) Payment of a property tax 
in the town or city in and for the 
year next preceding the election is 
sometimes required. Phillips v. Cor- 
bin, supra (payment of a tax for any 
year is. not sufficient). 

84. See cases infra this: note. A 

[a] Refusal to file—Tne pendency 
to which the secre- 


[§ 95] (d) Contest of Election. 
provide for the contest of an election on the ques- 
tion of annexation of territory to a municipal ecor- 
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by qualified voters were in favor of annexation.®? 
When not so required by statute, the vote need 
not be by ballot,*® but may be by any method sat- 
isfactory to the voters and the council.’® Also, some 
statutes providing for a vote by ballot are quite 
liberal in the mode allowed the elector in marking 
the ballot so as to indicate his choice,®° and the 
provision of a general election law requiring the 
placing of a cross in a yoting square®! is in- 


Some statutes 


tary of state is not a party, to in- 
validate municipal consolidation elec- 
tions, does not excuse the secretary 
of state’s refusal to perform his min- 
isterial duty, under Mun. Cons, Act 
§§ 4, 5, to file in his office documenis 
conforming to the law and offered for 
filing by the proper officer showing 
the official record of the canvass of 
the returns and a statement of the 
result. Wright v. Jordan, 192 Cal. 
704, 221 P 915. 

[b] Conclusiveness of certificate. 
—The certificate of judges of the 
common pleas constituting a return- 
ing board of a special election held 
in annexation proceedings under Act 
April 28, 1903 (P. L. p 332), imports 
verity, and is conclusive of the facts 
therein stated. In re Sheraden Bor- 
ough, 34 Pa. Super. 639. 

85. Peo. v. Los Angeles, 133 CaL 
338, 65 P 749 (provision relating to 
the formation of voting precincts), 

e&6. Rafferty v. Clermont, 180 Iowa 
1391, 164 NW 199; State v. Westport, 
116 Mo. 582, 22 SW 88s. 

[a] Thus (1) the polling of a 
large vote where the proof of notice 
is defective authorizes the conclu- 
sion that the notice was duly given. 
State v. Westport, 116 Mo. 582, 22 
SW 888. (2) “The vote actually cast 
on the annexation is worthy of great 
consideration upon whether any sub- 
stantial wrong was done the electo- 
rate by any alleged irregularity in 
the steps through which they were 
invited to act. On the election or 
town officers, only 126 votes were 
cast, while on the election in review, 
127 votes were cast for annexation, 
105 being in favor thereof and 14 
against. The central object of all the 
steps is to procure an expression 
upon the final issue, and where, as 
here, that was accomplished, we 
should not be hypercritical as to the 
steps. The alleged failure of the 
mayor to sign the resolution requir- 
ing an election did not induce a sin- 
gle voter to refrain from voting nor 
mislead one of them.” Rafferty v. 
Clermont, 180 ae 1391, 1396, 164 
NW 199. 

87. Cipowski v. Calumet City, 322 
Ill. 575, 153 NE 613; State v. Gilbert, 
127 Minn, 452, 149 NW 951; State v. 


Waxahachie, 81 Tex. 626, 17 SW 
348. 
[a] Tiustrations.—(1) So long as 


a majority of the qualified electors 
voted for annexation, the others can- 
not complain that the proceedings 
were kept secret and put through in 
haste. State v. Waxahachie, 81 Tex. 
626, 17 SW 348. (2) That the resi- 
dents of a village fraudulently colo- 
nized, prior to the election, territury 
annexed to the village, does not in- 
validate the annexation, where the 
majority of the votes, excluding such 
illegal votes, were for annexation. 
State v. Gilbert, 127 Minn. 452, 149 
NW 951. 

ss. State v. Waxahachie, 81 Tex. 
626, 17 SW 348; Graham v. Green- 
ville, 67 Tex. 62, 2 SW 742. 


89. See cases supra note 88. 

90. Haskell v. Long Beach, 153 
Cals 1543,.96) P 92. 

91. See Hlections § 187. 

92. Haskell v. Long Beach, 153 


Cal. 543, 96. P 92. 
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poration.®? Under such statutes matters which can 
be determined in an election contest must be so 
determined, if at all.®* A petition to contest an 
election must allege statutory grounds.®® Where the 
statutes do not provide for any contest of the 
election,®°® a court of equity is without power to 
hear and determine such a contest.°* 
an injunction to protect property rights®* is not an 
election contest within the meaning of a statute 
confining the right to contest an election to per- 
sons who are qualified electors of the district, county, 
or precinct as the case may be.%® 

[§ 96] (10) Issues and Proof. In an action or 
proceeding to annex territory to a municipality it 
is necessary to prove the existence of the statutory 
conditions;! and where the questions to be deter- 
mined are specified by statute, the evidence re- 
ceived should be confined to such questions.” Like- 
wise in an action or proceeding tor the exclusion 
or severance of territory good reasons therefor must 


be shown;® but the question to be determined is: 


simply whether under existing conditions such ter- 
ritory should be severed,* and it is improper to in- 
quire into the motives which led to the original 
[b] 


evidence 


93. Sigsbee v. 
Ala. 418, 47 S 1036. 


Birmingham, 157 
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A suit for. 


Admissible evidence.—(1) Any 
is proper which tends to 
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annexation of the same territory. Where two 
bodies may have jurisdiction according to the facts,® 
the facts showing the jurisdiction of the partecular 
body before whom the proceeding is brought must 
be proved.? : 

[§ 97] (11) Evidence. In an action or proceed- 
ing for severance or exclusion of territory from a 
municipal corporation, the burden of proof rests 
upon petitioners;® the presumption is with existing 
conditions,® and against any violation by city tax 
assessors of their ‘duties.2° Likewise, in an action 
or proceeding to annex territory, the burden of proof 
is upon the municipality ;* but it has been held that, 
where a town has voted for annexation, the bur- 
den is upon the remonstrants to show sufficient 
cause against it.12 Except as otherwise provided 
or indicated in statutes authorizing or prescribing 
the proceedings,!* the ordinary rules applicable in 
civil actions'* apply in determining the admissibil- 
ity of evidence in actions or proceedings to annex 
or detach territory to or from municipal corpora- 
tions.15 The weight and sufficiency of the evidence 
have been passed upon in a number of cases.1® 

[§ 98] (12) Trial or Hearing. Some statutes 


36 NE 847. 
{b] Evidence held sufficient to: 


[a] In fllinois, the statutes- pro- 
vide for a contest merely of the re- 
sult of the election and not of the 
validity of the preliminary steps of 
the annexation proceedings essential 
to the calling and holding of a valid 
election. Cipowski v. Calumet City, 
322 Ill. 575, 153 NE 613. 

94. State v. Kinney, 146 Minn. 311, 
178 NW 815, 

95. Sigsbee v. 
Ala. 418, 47 S 1036. 

[a] Petition held insufficient.— 
Cipowski v. Calumet City, 322 Ill. 
575, 153 NE 613. 


Birmingham, 157 


96. Ivey v. Rome, 129 Ga. 286, 58 
SE 852. 

97. Ivey v. Rome, supra. 

98. See infra § 107. 

99. Wilton v. Pierce County, 61 


Wash. 386, 112 P 386. 
1. Wakefield v. Utecht, 
252, 133 NW 240. 
2. Louisville v. Brown, 
1196. 


90 Nebr. 
(Ky.) 119 


3. LaCome vy. Dolton, 48 S. D. 122, 
202 NW 389. 

4. Peek v. Waterloo, 138 Iowa 650, 
116 NW 735. 

5. Peek v. Waterloo, supra. 

'6 See supra §§ 66, 

7. See cases infra this note. 

[a] Thus under some _ statutes 
whether the lands in question are 
platted or unplatted is a jurisdic- 
tional fact which must be proved. 
Ernsperger v. Mishawaka, 168 Ind. 
253, 80 NE 5438; Chandler v. Kokomo, 
137 Ind, 295, 36 NE 847. 

8. LaCome y. Dolton, 48 S, D. 122, 
202 NW 389. 

9. LaCome y. Dolton, supra. 

10. Peek v. Waterloo, 138 Iowa 
650, 116 NW 735; In re Leroy, 135 
Iowa 562, 113 NW 347; Hanson v. 
Cresco, 122 Iowa 533, 109 NW 1109. 

11. Wakefield v. Utecht, 90 Nebr. 
252, 133 NW 240. 

12. Dodson v. Ft. Smith, 33 Ark. 
508. 

13. eek v. Waterloo, 138 Iowa 
650, 116 ‘NW 735 (provision that the 
evidence may be submitted py affi- 
davits in support of or against the 
petition) 

14. See Evidence § 89 et seq. 

15. Peek v. Waterloo, 138 Iowa 
650, 116 NW 735. 

[a] Materiality.—“We see no rea- 
son for holding that the parties are 
not to be limited in their submission 
of evidence to facts which are ma- 
terial.’ Peek v. Waterloo, 138 Iowa 
650, 653, 116 NW 735. 


show the location of the town, its 
improvements and surroundings, its 
institutions and advantages as a 
trading point, 
industries carried on in the town and 
territory to be annexed, the husiness 
relations between the owners of the 
land in the territory to be annexed 
and the mutual benefits between the 
remonstrant and the town. Windfall 
Mfg. Co. v. Emery, 142 Ind. 456, 41 
NE 813; Kentucky Wagon Mfg. Co. v. 
Louisville, 46 SW 499, 20 KyL 408. 
(2) That persons signing the petition 
were taxable inhabitants of the terri- 
tory to be annexed may be shown by 
other evidence than the assessment 


rolls. In re Chester Tp., 174 Pa. 177, 
384 A 457. 
[c] Inadmissible evidence. — (1) 


Petitions remonstrating against an- 
nexation are not evidence. Glade 
Tp.’s Pet., 168 Pa. 441,32 A 3%. See 
Louisville v. Brown, (Ky.) 119 SW 
1196, 1197 (where, after holding that 
statements in a remonstrance setting 
out in detail facts showing that the 
annexation ought not to take place 
were not evidence in the case and 
should not have been read to the jury, 
the court said: “In any view of the 
case, only so much of the paper as 
disclosed that the property owners 
remonstrated and their names should 
have been read’’).. (2) In an action 
or proceeding for the detachment or 
severance of land from a municipal 
corporation, evidence that the land, 
although not taxed for city purposes, 
is assessed at a higher valuation by 
the city tax assessor than it would 
be by the township tax assessor is 
inadmissible. Peek vy. Waterloo, 138 
Iowa 650, 116 NW 735; Hanson vy. 
Cresco, 132 Iowa 533; 109 NW 1109. 
(3) Also, in such an action or jpro- 
ceeding, evidence of the motive which 
led to the original annexation of the 


lands is inadmissible. Peek  v. 
Waterloo, supra; Hanson y. Cresco, 
supra. (4) The bare conclusion of 


a witness that the petitioner’s lands 
received no benefit by reason of be- 
ing within the town limits is inad- 
missible. LaCome y. Dolton, 48 S. D. 
122, 202 NW 389. 

16. See cases infra this note. 

[a] Evidence of occupation for 
agricultural purposes.—Evidence that 
a tract of land is occupied as a home- 
stead for agricultural purposes does 
not show it to be unplatted for pur- 
poses of annexation to a city. 
Chandler v. Kokomo, 137 Ind. 295, 


the various kinds of j 


(1) Support a judgment of annexa- 


tion. Brown v. Peach Orchard, 162 
Ark.) 175; 257) Siw’ '732; Fowlers we 
Ratterree, 110 Ark. 5, 160 SW 893; 


Warwick County v. Newport News, 
120 Va. 177, 90 SE 644. (2) Sustain 
or justify a judgment or decree of 
detachment. Edgecombe vy. Rulo, 109 
Nebr. 843, 192 NW 499; Marsh v. 
Trenton, 92 Nebr. 63, 137 NW 981. 
(3) Sustain a judgment for defend- 
ant village in an action to have cer- 
tain land disconnected. Haney v. 
Hyannis, 97 Nebr. 220, 149 NW 405. 
(4) Support all the findings of fact. 
Christensen v. Clearfield, (Utah) 243 
P 376:.In°re: Barton, 33 Utah 50,192 
P 770. (5) Support a general finding 
that the petition for disannexation 
should be granted. St. John v. Ger- 
lach, (Ind.) 150 NE 771. (6) Justify 
a finding that the allegations of tne 
petition are true and that justice and 
equity required the severance of the 
territory in question. In re Fullmer, 
33 Utah 48, 92 P 768. (7) Show that 
the property in question is necessary 
to the town for sanitary and police 
purposes. Platt Pressed, etc., Brick 
Co. v. Van Meter, 170 Iowa 509, 158 
NW 178 (action for Severance). (8) 
Show that a portion of the territory 
sought to be annexed is necessary to 
the needs of the city. Alexandria v. 
Alexandria County, 117 Va. 230, 84 
SE 630. (9) Show that the normal 
population of the city, exclusive of 
the annexation in question, might 
reasonably be expected to be very 
dense as compared with the popula- 
tion of other cities in the state, and 
much too dense for the city’s wel- 
fare. Norfolk County v. Portsmouth, 
124 Va. 639, 98 SH 755. (10) Sustain 
a finding that the majority of the 
resident voters in the territory to be 
affected are opposed to the change. 
Mayfield v. Pitman, 199 Ky. 228, 250 
SW 858. (11) Sustain a finding that 
the change would cause material in- 
juries to the owners of the real es- 
tate in the territory proposed to be 
annexed. Mayfield v. Pitman, supra. 
(12) Show that the municipality has 
maintained a public utility adjoining 
the land sought to be disconnected. 
Englewood v. Jones, 71 Colo. 181, 204 
P 607; Kersey v. Ewing, 59 Colo, 239, 
149 P 619. (13) Show that the por- 
tion of a sewer constructed on pe- 
tioner’s land is used as an outlet ex- 
tending over the same. Mogaard vy. 
Robinson, 48 N. D. 859, 187 NW 142. 

{c] Evidence held insufficient to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 


relating to the detachment of lands from a mu- 
nicipal corporation provide for a hearing before a 
court,’’ with a jury if demanded by either party.18 
However, even though an action for severance of 
lands is denominated an ‘‘action at law,’’!9 it is to 
be tried without the usual technical formality that 
attaches to ordinary trials.*° It is the policy of 
the law that the case shall be disposed of as 
promptly as the cireumstances will permit.?? With- 
out the consent of the parties,” the court cannot in 
the first instance hear, pass upon,’* and make find- 
ings in respect of,? matters or issues other than 
those mentioned in the statute. In annexation pro- 
ceedings the board, court, or other body to whom 
the petition is properly presented has the right and 
duty of determining whether it is signed by the 
required percentage, of persons qualified to sign.*® 
Also, the question whether the territory to be an- 
nexed immediately adjoins the limits of the town 
is a question of fact for the board or court to 
determine;*° but where the territory sought to be 
annexed is connected, although upon different sides 
of the town, the residents of the territory are not 
entitled to have the questions of annexation of ter- 
ritory on different sides of the town considered as 
separate propositions.** 

Reference to another body or officer for investiga- 
tion and report.2* Where vested with the duty of 
determining the matter,?® the municipal council may 
properly direct the city or town clerk to investigate 
and report upon the sufficiency in numbers and 
qualifications of the petitioners.*° However, where 
the statute does not provide for or require a cer- 
tificate of the clerk, the facts that the petition has 
been referred to the city clerk and he has not re- 
ported that it is sufficient do’ not excuse the leg- 


98-100] 


sustain: (1) Decree authorizing an- 

nexation. Wakefield v. Utecht, 90]P 768. 

Nebr. 252, 1838 NW 240. (2) Judg- 25. Norwood v. Board of Elections, 
ment of exclusion. LaCome v. Dol-| 13 Oh. Cir. Ct. N. S. 465 

ton, 48 S. D. 122, 202 NW 389. (3) [a] r ! 

Judgment declaring the corporate] isterial capacity in making such de- 


limits, including the extension, to be| termination. 
reasarable. Thomas v. Long Beach, 
111 Miss. 329, 71 S 570. (4) Finding 
that no new buildings have been 
erected in ten years. LaCome v. Dol- 


ton, supra. (5) Finding that peti- 


26. 
541. 


27. Lewis. v. 


MUNICIPAL CORPORATIONS 


24. In re Fullmer, 33 Utah 43, 92 


A city council acts in a min- 


Wolfskill v. Los An- 
geles, 178 Cal. 610, 174 P 45. 
Cicero v. Williamson, 91 Ind. 


Brandenburg, 
Ky. 14, 47 SW 862, 48 SW 978, 20 


f43 doh ta9 


islative body of the municipality from acting on a 
petition which is valid and sufficient.** In one 
jurisdiction, statutes in force at particular times 
have provided for submission of an application for 
annexation of territory by the court to the grand 
jury for an investigation and report by them.** 

[§ 99] (13) Order, Decree, or Proclamation. The 
order or decree of the board or court vested with 
jurisdiction in proceedings for the annexation or 
detachment of territory to or from a municipal cor- 
poration must, to be valid, be in compliance with 
the statutory requirements,** except such as are 
directory only.*+ However, certain errors or omis- 
sions have been held not fatal.2° While the board 
or court has implied power to make such incidental 
orders as become necessary to make the power con- 
ferred effective,°® yet, unless authorized by stat- 
ute,** it cannot order the annexation or detachment 
of a part only of the lands covered by the peti- 
tion,*S but must grant or refuse the prayer of the 
petition as a whole,®® and where it is acted and 
the final step in the proceedings has been taken, 
it cannot rescind its action.*° It is held that the 
order or judgment may contain a provision that the 
annexation shall not take place until a specified 
future date,*t or that, even if such a provision is 
invalid, it is separable from, and does not invali- 
date, the remainder of the order or judgment.42 The 
failure of the mayor to issue his proclamation ex- 
tending the city limits, as required by an ordinance, 
is immaterial, where an ordinance is subsequently 
passed, recognizing the added territory as a part 
of the city.** 

[§ 100] (14) Record. The record of proceedings 
for the annexation or detachment of territory to or 
from a municipality must affirmatively show com- 


towns containing a population of less 
than two thousand inhabitants shall 
be changed by vote ordered by the 
council, the result of which vote, if 
in favor of the change, shall be cer- 
tified to the circuit court, and that 
the circuit court shall enter an order 
approving and confirming the change, 
and directing a copy certified to the 
council, ete., it is not necessary to 
the validity of the order approving 
such change that it should show on 


105 


tioner’s lands received no benefit by 
reason of being within the town lim- 
its. LaCome v. Dolton, supra. 

17. Peek v. Waterloo, 138 Iowa 
650, 116 NW 735. 

Court as invested with jurisdiction 
of detachment proceedings generally 
see supra § 77. 

18. Peek v. Waterloo, 138 Iowa 
650, 116 NW 735. 

19. See supra § 81. 

20. Lorimor v. Lorimor, 196 Iowa 
774, 195 NW 199. 

21. Preston v. Paintsville, 158 Ky. 
700, 166 SW 188. - 

In re Fullmer, 33 Utah 438, 92 


22. 
P 768. 
23. In re Fullmer, supra. 
[a] “The matter of the adjust- 


ment of the terms (1) upon wnhnicn 
the territory shall be severed from 
the town or city is a matter that 
must be brought to the attention of 
the commissioners after, and not to 
the court, before their appointment. 
These matters need not be set forth 
in either the petition for severance 
or in the objections thereto, and it 
would seem that, even if they were 
so set forth therein, the court should 
not, and certainly without the con; 
sent of the parties cannot, hear and 
pass upon them.” In re Fullmer, 33 
Utah 43, 48, 92 P 768. (2) Adjust- 
ment of liabilities and property 
a generally see infra §§ 121-125, 
128, 129. 

aeatias see supra § 96. 


KyL 1011. 

28. Adjustment of liabilities and 
property rights by arbiteacors or 
commissioners see infra § 12 

29. See supra text and aate 25. 

Wolskill v. Los Angeles, 178 
610, 174 P 45; Re McLeod, 4 
OntWR 26. 

81. Hirons v. Clare, 38 Cal. A. 608, 
177 P 291 [dist Davenport v. Los An- 
geles, 146 Cal. 508, 80 PB 684]. 

32. In re Plymouth ‘Borough, 167 
Pa. 612, 31 A 933; In re Edwarusville 
Borough, 13. .Pa. Co. 475, 8 Kulp 339; 
In re Freeland, 7 Kulp (Pa.) 107. 

33. Peru v. Bearss, 55 Ind. 576. 

34. Talladega v. Jackson-Tinney 
Lumber Co., 209 Ala. 106, 95 S 455; 
State v. Birmingham, 167 Ala. 651, 
52 S 461. 

35. See cases infra this note. 

[a] Thus (1) where if the board 
had simply made an order declaring 
and ordering the annexation of the 
territory in question the order would 
not have been impeachable because 
not more explicit, the fact that the 
order misrecites the provisions of the 
statute conferring jurisdiction on tne 
board doés not necessarily show that 
the board acted in excess of its ju- 
risdiction or disregarded the statu- 
tory directions. Bell v. Burlington, 
34 Ont. L. 410, 9 OntWN 44 [app 
allowed in part on other grounds 34 
Ont. L. 619, 9 OntWN 182]. (2) Un- 
der Code (1887), c 47 §§ 48, 49, pro- 
viding. that the corporate limits of 


its face that the town contained less 
than two thousand inhabitants, Point 
Pleasant Bridge Co. v. Point Pleas- 
ant, 32 W. Va. 328, 9 SE 231; Davis 
v. Point Pleasant, 32 W. Va. 289, 9 
SE 228. (3) Order held unobjection- 
able as against a contention that it 
failed to provide against a misuse of 
the revenues to be derived by the city 
from the annexed territory. War- 
wick County v. Newport News, 120 
Va. 177, 90 SE 644. 


36. Oakman v. Wayne County, 185 
Mich. 359, 152 NW 89. 

87. Maxwell v. Buhl, 40 Ida. 644, 
236 P 122; Alexandria v. Alexandria 


County, 117 Va. 230, 84 SE 6380. 

38. Peru v. Bearss, 55 Ind. 576; 
Cole v. Watertown, 34) Se D) 69, 147 
NW 91. 

39.. Peru v.. Bearss, 55 Ind. 75763 
Cole v. Watertown, 34 S. D. 69, 147 
Nw 91. 

40. Abell v. Hunter, 211 App. Div. 


467, 207 NYS 203 [aff 240 N. Y. 702 
mem, 148 NE 765 mem]. 

Repeal of ordinance see supra 
§ 84. 


41. Bell v. Burlington, 34 Ont. L, 
410, 9 OntWN 44 [app allowed in part 
on other grounds 34 Ont. L. 619, 9 
OntWN 182]. 

Time of taking effect of annexation 
generally see infra § 116. 


42. State v. Hessville, 191 Ind. 
251, 131 NE 46, 132 NE 588. 
43. State v. Westport, 116 Mo. 


582, 22 SW 888, 


134 [48 C.J] 


pliance as to jurisdictional matters with the statute 
Certain omissions, however, 


authorizing the same.*# 
have been held not fatal.*® 


[§ 101] (15) Review—(a) In General. Under the 
constitutional or statutory provisions of most ju- 
risdictions proceedings to annex or detach territory 
to or from a municipal corporation may be re- 
viewed*® by appeal*® or writ of error,*® at least at 
the instance of certain persons*® or the municipal- 


ity.°° In a few jurisdictions the 


44. Highland Park v. Reker, 173 
Ky. 206, 190 SW 706; Seward v. Con- 


roy, 383. Nebr... 430, 50 .NW-. 329; 
Carbondale Tp.’s App., 5 Pa. Co. 
339. 


45. See cases infra this note. 

{a] Particular matters.—(1) There 
is no requirement that the signature 
af the mayor to the initial resolution 
shall be made a matter of record; if 


the resolution is signed, there is a 


literal compliance with the statute. 
Rafferty v. Clermont, 180 Iowa 1391, 
164 NW 199. (2) When not required 
by statute the record need not con- 
tain the notices of election, but it is 
sufficient if it appears that the no- 
tices were given. Ford v. North Des 
Moines, 80 Iowa 626, 45 NW 1081. 
3) Some statutes requiring certihed 
copies of an ordinance annexing or 
disconnecting territory to be filed for 
record in certain county offices are 
construed to be merely directory so 
that a failure to comply therewith is 
not fatal where no right of anyone 
interested is lost or _ prejudiced 
thereby. Peo. v. Ellis, 253 Ill. 369, 
§7 NE 697, AnnCas1913A 589; Bigger- 
staff v. Altus, 114 Okl. 98, 243 P 741. 
(4) A similar holding is made in re- 
spect of statutes requiring the filing 
of a map of the annexed territory. 
Biggerstaff v. Altus, supra. (5) 
Where ali the proceedings relating to 
the annexation of territory to an in- 
Gorporated city or town are regular, 
and the city or town has assumed 
unquestioned jurisdiction of the ter- 
ritory, the annexation is not invali- 
dated by the fact that the copies of 
the proceedings filed in the office of 
the county recorder, and of the sec- 
retary of state, as required by Code 
§ 428, are not certified to be correct 
copies, especially where the proper 
certificates are supplied, even after 
the sufficiency of the annexation is 
called in question by actions com- 
menced. Ford v. North Des Moines, 
supra. (6) Under St. (1889) p 358, 
ce 247, providing that the board of 
trustees of a town, on receiving a 
petition signed by one fifth of the 
voters of the town and of territory 
sought to be annexed, shall call a 
special election and submit the ques- 
tion of annexation to a popular vote, 
it is not. necessary that any record 
of the determination of the board as 
to the sufficiency of the petition be 
made other than the order submitting 
the proposition, which order implies 
a finding that the petition was suffi- 
cient to give the board power to act; 
and even if it were necessary for the 
record to show that the board had 
passed on the sufficiency of the pe- 
tition, a recital in the order calling 
the election that the petition was 
signed by one fifth of the voters 
would be sufficient for that purpose. 


pa v. Ontario, 148 Cal. 625, 84 P 
46. Heineman v. Alexandria, 32 S. 


D. 365, 148 NW 291. 

[a] In Pennsylvania (1) under 
Act (1915) c 7 art 1 § 9 p 393 reiat- 
ing to boroughs, a judicial review of 
annexation, proceedings may be had 
an complaint to the court of quartér 
sessions. Whitney v. Jersey Shore 
Borough, 266 Pa. 537, 109 A 767. (2) 
Harlier statutes conferred a right of 
appeal. In re Morreliville Borough, 
(Pa. Super, 5327 fart 20, Ba Co, 257); 
In re Tylerdsle Borough, 26 Pa. Co. 


MUNICIPAL CORPORATIONS 


certiorari. 


statutes do not 


650; In re East Pittsburg Borough, 
19 Pa. Co. 102; In re Edwardsville 
Borough, 18 Pa. Co. £75, 8 Kulp 339; 
In re Braddock Tp., 27 PittsbLegJNS 
(Pad. i198: (3) But these statutes 
were repealed by the act of April 22, 
1903 ln re Porter Tp. Annexation, 
75 Pa. Super., 543; Fister v. Kutz- 
town, 49 Pa. Super. 483; In re Clair- 
ton Borough, 84 Pa. Super. 74; In re 
Kutztown Borough, 19 Pa. Dist. 948. 
(4) Under the act of May 238, 1889, 
providing that the action of a city 
council in annexing territory shall 
be conclusive, unless an appeal is 
taken to quarter sessions, and on 
such appeal the clerk shall certity 
all the papers and proceedings in the 
case, where a citizen presents a pe- 
tition to the court of quarter sessions 
praying for an appeal from an ordi- 
nance of a city of the third. class 
annexing territory, and leave is 
given to file appeal, the petition 
may be considered as an appeal suifi- 
cient to support an order directing 
the city clerk to certify to the court 


all the papers and proceedings in 
ue case. Logan Tp, Case, 24 Pa. Co. 
47, U. S.—Fairbanks vy. Barrack, 


282 Fed. 417, 

Ark.—Barnwell vy. Gravette, 87 Ark. 
430, 112 SW 973. 

Colo.—Phillips v. Corbin, 8 Colo. A. 
346, 46 P 224. 

Ind.—Hobart v. State, 154 NE 384; 


Livengood v. Covington, 194 Ind. 
633, 144 NE 416; State v. Hess- 
ville, 191) Ind: 251, 131 NE 46; 132 


NE 588; Meek v. State, 172 Ind. 654, 
88 NE 299, 89 NE 307; Pittsburgh, 
ete., R. Co. v. Indianapolis, 147 Ind. 
292, 46 NE 641; Forsythe.v. Ham- 
mond, 142 Ind. 505, 40 NE 267, 41 
NE 950, 30 LRA 576; North Judson v. 
Chicago, etc., R:/Co., 72° Ind. Av 550; 
126 NE 323; Patterson v. Ft. Branch, 


62 Ind. A. 338, 113 NE 319, Contra 
Eyer ae v. Vincennes, 58 “Ind. 
80. 

Kan.—Nash y. Glen Elder, 74 Kan. 
756, 88 P62. 

La.—Lawrence vy. Mansfield, 129 
La. 672, 56 S 633. 

Miss.—Crystal Springs vy. More- 
ton, 181 Miss. 77, 95 S 242; Greg- 
oa v. Amory, 112 Miss. 604, 73 §S 

Nebr.—Gottschalk v. Becher, 32 
Nebr. 653, 49 NW 715. 

[a] A board of trustees cannot 


preclude an appeal by embodying its 
decision in the form of:a resolution 
and adopting it with or without hear- 
ing evidence. Meek vy. State, 172 Ind. 


654, 88 NE 299, 89 NE 307. 
48. Martin v. Simpkins, 20 Colo. 
438, 38 P 1092; Heebner v. Orange 


City, 44 Fla. 159, 32 S 879. 

49. See cases infra this note, 

[a] Appeal.—(1) Under some stat- 
utes all persons contesting the pro- 
ceeding have an opportunity to ap- 
peal. Barnwell v. Gravette, 87 Ark. 
430, 112 “Sw 978. (2) Landowners 
are entitled to appeal. Gottschalk v. 
Becher, 32 Nebr. 653, 49 NW 7J5. (3) 
Under statutes allowing an appeal by 
persons aggrieved by the order, an 
appeal may be taken by. objectors 
who set forth in their notices of pro- 
test that they are owners of sub- 
stantial property interests in the 
territory affected (Fairbanks y. Bar- 
rack, 282 Fed. 417), (4) but not by 
persons who neither reside nor own 


[§§ 100-101 


provide for any judicial review,*' or at least not 
for a review by appeal,°? of proceedings to detach 
land from a municipal corporation. 
not other,°* jurisdictions, the action of a municipal 
body in granting or refusing a petition for annexa- 
tion or detachment of territory is reviewable by 
At any rate a writ of certiorari will 
be refused where the person seeking it has been 
guilty of inexcusable delay,®® especially where great 
publie inconvenience would result from the grant- 


In some,®*? but 


property in the territory (Thornton 
v. Charleston, 109 Miss. 255, 683 S 169 
{sustaining motion to correct judg- 
ment 67 S 856]). (5) The town from 
which territory is to be taken and 
adaed to a village is not an interested 
party authorized to appeal, In re 
Mosinee, 177 Wis. 74, 76, 187 NW 
688. (6) “The only parties interested 
in a proceeding involving the altera- 
tion of boundaries of a village are 
the residents and taxpayers of said 
village, the petitioners and owners of 
land in the territory to be attached 
or detached, and the trustees and offi- 
cers of said village.’’ In re Mosinee, 
supra. (7) Under some statutes an 
appeal can be taken only by a resi- 
dent freeholder. Pittsburgh, etc., R. 
Co. vy. Indianapolis, 147 Ind. 292, 46 
NE 641; Taggart v. Claypool, 145 Ind. 
590, 44 NE 18, 32 LRA 586. (8) Such 
a Statute does not violate Const. art 
1 § 238, providing that the legislature 
shall not grant to any citizen or class 
of citizens privileges or immunities 
which on the same terms shall not 
equally belong to all citizens, or U.S. 
Const. Amendm. XIV providing that 
no state shall deny to any person 
within its jurisdiction the equal pro- 
tection of its laws. Taggart v. Clay- 
pool, supra. (9) A railroad company 
owning land in a tract annexed to a 
city is not a “resident freeholder in 
the territory sought to be annexed,” 
within the meaning of such a stat- 
ute, although it has railroad property 
and a master mechanic’s office, to- 
gether with its construction and re- 
pair shops, in such territory, where 
its office and place of business is in 
the city, outside of such territory. 
Pittsburgh, ete. R. Co. v. Indianap- 
olis, supra. 

[b] Writ of error.—Resident citi- 
zens-and taxpayers of a municipality 
sought to be annexed to another un- 
der such act have such an interest in 
the subject matter of the annexation 
proceedings that they are entitled .w 
a writ of error from the supreme 
court to review the judgment of the 
county court approving such pro- 
ceedings. Martin v. Simpkins, 20 
Colo, 488, 38 P 1092. 

50. Greene County v. Paragould, 
166 Ark. 192, 265 SW 839. 

[a] Necessary party.—For the 
purpose of an appeal, a city is neces- 
sarily a party to an annexation order 
defining its boundary lines. Greene 
County v. Paragould, 166 Ark. 192, 
265 SW 839. 

51.. State v. Borman, 51 N. D. 38, 
199 NW 38; State v. Broute, 50 N. D. 
753, 197 NW &7J; Baker v. Lenhart, 
50 N. D. 30, 195 NW 16. 

52. Heebner v. Orange City, 44 
Fla. 159, 32 S 879; Bay v. Sylvania, 
52 Oh. Cir. Ct. 590. 

53. Capuchino Land Co. v. 
Bruno, 34 Cal. A. 239, 167 P 178. 

[a] Village trustees are entitled 
to defend a certiorari proceeding to 
review a determination of former 
trustees. Abell v. Hunter, 211 App. 


San 


Div. 467, 207 NE 203 [aff 240 N. Y. 
702 mem, 148 NE 765 mem]. 
54. Whittaker v. Venice, 150 Till. 


195, 37 NE 240; State v. Broute, 50 
N. D. 7538, 197 NW 871; Baker v. Len- 
hart, 50 N, D. 30, 195 NW 16; Lincoln 
Addition Impr. Co. We Lenhart, 50 
N. D. 25, 195 NW 14, 33 

55. Black v. Brinkley, 54 Ark. 372, 
15 SW 1030. 
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§§ 101-106] 


ing of the writ.5¢ 

[§ 102] (b) Scope of Review; ‘Disposition of 
'Cause—aa. In General. On appeal or writ of error 
to review proceedings for the annexation or detach- 
ment of territory to or from a municipal corpora- 
tion the decision of the lower court or board will 
be reversed, if it does not appear from the record 
that the statute was complied with in jurisdictional 
matters;°7 but the court will not control or inter- 
fere with the discretion of the lower court or board 
in the absence of an abuse thereof,®® and findings 
on questions of fact are conclusive where there is 
any evidence to sustain them,°® or where they are 
not plainly wrong.®° Other rules sometimes applied 
are that a review may be had only of so much of 
the action involved as is judicial in its nature;* 
that the appellate court may determine whether bias 
on the part of town trustees and their appointees 
was exerted to such an extent as to vitiate an an- 
nexation election ;°* that an ordinance extending mu- 
nicipal limits will be set aside on appeal only “when 
it is clearly unreasonable ;°* and that a judgment of 
the district court in a proceeding to detach terri- 
tory from a municipal corporation will not be re- 
versed on appeal, in the absence of a showing that 
the trial judge made an important mistake of fact 
or an erronedus inference of fact or of law.®t On 
certiorari, the scope of the review is confined within 
narrow limits.°® Sometimes the court on appeal 
amends the order of annexation®® and affirms it as 
amended.®* 

[§ 103] bb. Trial De Novo. Under some stat- 
utes, where an appeal is taken in proceedings to 
annex or detach territory to or from a municipal 
corporation, the case is triable de novo,®* a new 
petition is filed,®® findings are made,” and final judg- 
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ment may be rendered without regard to the judg- 
ment of the lower court or board.7+ An amendment 
of the petition’? or plat’? may be allowed. Under 
some statutes the issue to be made up and tried 
in the appellate court is whether the proposed con- 
solidation, extension, or contraction is or is not rea- 
sonable,’* and not whether it is necessary,’®> and 
on this issue the contestants have the burden of 
proof’® as well as the right to open and close.’? 

[§ 104] (c) Costs. In Pennsylvania all costs of 
appeal by citizens of the territory to be annexed 
are to be paid by the city,’* notwithstanding the 
decision is in favor of the city.7® An appellant 
is the agent for others who have agreed to share 
the costs of appeal.*° 

[§ 105] c. Curative Statutes.*t Defective annexa- 
tion may be cured by subsequent legislation ;®? but 
it has been held that a curative act cannot make 
valid annexation proceedings which are absolutely 
void for want of jurisdiction,’* and that, where ter- 


ritory has under general law been illegally annexed 


to an existing municipality, a subsequent special 
statute cannot validate the first proceedings.** 
Where the annexation proceedings are valid and 
complete, the annexed territory remains a part of 
the municipality notwithstanding the uneconstitu- 
tionality of a statute purporting to validate the 
proceedings.*® 

[§ 106] d. Prevention of, or Attack upon**—(1) 
Direct Proceeding by State. The validity of pro- 
ceedings to annex: or detach territory to or from a 
municipal corporation, or to consolidate municipal 
corporations, may be attacked and tested by the 
state in an action or proceeding,*’ such as quo 
warranto brought directly for the purpose;** and 
in such an action the court may interfere with the 


56. Black vy. Brinkley, supra. 

57. Seward v. Conroy, 33 Nebr. 
430, 56 NW 5829; Oehler v. Big Stone 
City, 16 S. D. 86, 91 NW 45v. 

58. Windfall Mfg. Co. v. Emery, 
142 Ind. 456, 41 NE 814; Lorimor v. 
Lerimor, 196 Iowa 774, 195 NW 199; 
Platt Pressed, ete., Brick Co. v. Van 
Meter, 170 Iowa 509, 153 NW 178; 
Johnson v. Forest City, 129 Lowa o1, 
105 NW 353; Monk -v. George, 86 
Towa 315, 53 NW 240; Ashley v. Cal- 
liope, 71 Iowa 466, 32 NW 458. 

59. Orlando v. Orlando Water, etc., 
Co., 50 Fla. 207, 39 S 532. 

60. Norfolk County v. Portsmouth, 
124 Va. 639, 98 SE 755. 

[a] A presumption of correctness 
(1) attends the decision of the trial 
court on questions of fact (Norfolk 
County v. Portsmouth, 124 Va. 639, 
98 SE 755), (2) especially where the 
‘decision is based on oral testimony 
delivered in the presence of the trial 
judge (Norfolk County v. Ports- 
mouth, supra). 

61. Nash vy. Glen Elder, 74 Kan. 


756, 88 P 62. 

fa] Injury to property.—Gen. St. 
(1901) § 1175 is effective to the ex- 
tent of enabling persons aggrieved to 
carry to the district court the ques- 
tion whether manifest injury would 
be done to their property by the pro- 
posed change, and, if an affirmative 
answer is given, to have the order set 


aside. -Nash v. Glen Elder, 74 Kan. 
ass 88 P 62. 


Phillips v. Corbin, 8 Colo. A. 
346, 46 P 224. 

63. Lawrence v. Mansfield, 129 La. 
672, 56 S 633. 

64. Joerger v. Bethany Heights, 97 
Nebr. 675, 151 NW 236; MacGowan v. 
Gibbon, 94 Nebr. 772, 144 NW 808; 
Marsh y. Trenton, 92 Nebr. 63, 137 
NW 981; Chapin vy. College View, 88 
Nebr. 229, 129 NW 297; Gregory v. 
Franklin, 77 Nebr. 62, 108 NW 147; 
Michaelson y. Tilden, 72 Nebr. 744, 


101 NW 1026. 

65. Lehigh Sewer Pipe, etc., Co. v. 
Lehigh, 156 Iowa 386, 136 NW 934. 

[a] Necessity for extension.—The 
court on certiorari to review proceed- 
ings extending the limits of an in-« 
corporated town will not, there be- 
ing no fraud charged, review the ac- 
tion of the town council or electors 
on the ground of want of necessity 
for the extension. Lehigh Sewer 
Pipe, ete. Co. v. Lehigh, 156 lowa 
386, 186 NW 934. 

66. Norfolk County v. Portsmouth, 
124 Va. 639, 98 SE 755. 

67. Norfolk County v. Portsmouth, 
supra. 

68. Dodson v. Ft. Smith, 33 Ark. 
508; Meek v. State, 172 Ind. 654, 88 
NE 299, 89 NE 307; Peo. v. Walkerton, 
150 Ind. 565, 50 NE 725; North Jud- 
son v. Chicago, ete, R. Co., 72 Ind. 
A. 550, 126 NE 323. 

69. Hamaker v. Highmore, 45 S. D. 
56, 185 NW 300. 

70. State v. Hessville, 191 Ind. 
251, 131 NE 46, 132 NE 588. 

[a] A general finding is sufficient 
where the court is one of general ju- 
risdiction and the statute does not 
elearly require the facts to be found 
specially. State v. Hessville, 191 Ind. 
251, 1381 NE 46, 132 NE 588. 

71. Paul v. Walkerton, 150 Ind. 
565, 50 NE 725. 

72. Vogel vy. Little Rock, 55 Ark. 
609, 19 SW 18; Vestal v. Little Rock, 
54 Ark. 321, 329, 15 SW 891, 16 Sw 
29I50r at LRA 778; McCoy v. Clover- 
dale, 31 Ind. A. 331, 67 NE 1007. 

73. North Judson v. Chicago, etc., 
R. Co., 72 Ind. A. 550, 126 NE 3238. 


74. Crystal Ree v. Moreton, 
LSE oMiss. 177, 195.8. 2 

75. Crystal Seas vy. Moreton, 
supra. 

76. Crystal Springs v. Moreton, 
supra. 

[a] “‘When the town passed its 


ordinance proposing the extension, 


the presumption should be indulged 
that the extension was reasonable 
and proper. Those who contest the 
right to so extend ought to have the 
burden of proving that the ordinance 
is unreasonable.” Crystal Springs We 


wee DoT Massa We eS oe 
42. 

77. Crystal Springs v. Moreton, 
supra. 

78. Susquehanna Tp.’s App., 1% 
Pa. Co. 640; In re South Chester, 4 
LackLegN (Pa.) 20. 

79. See cases supra note 78. 

80. In re Edwardsville Borough, 


18 Pa. Co. 475, 8 Kulp 339. 

81. See generally Constitutional 
Law § 792. 

8a. Ill—Peo. v. Rock Island, 271 
Til. 412;, 112 NE 291. 

Ind.—Edmunds v. Gookins, 20 Ind. 
477, 24 Ind. 169. 

Iowa.—McCain v. Des Moines, 128 
Iowa 331, 103 NW 979. 


Kan.—Mason v. Kansas City, 103 
Kan, 275, 173 P 535. : 
Tex.—Cohen y. Houston, (Civ. A.) 


205 SW 757; Short v. Gouger, (Civ. 
A.) 130 SW 567. 
83. Strosser v. Ft. Wayne, 100 Ind. 


443. 
84. Atchison, ete., R. Co. v. Ma- 
211 App. Div. 


quilkin, 12 Kan. 301. 
85. Abell v. Hunter, 
467, 207 NYS 203 [aff 240 N. Y. 702 
mem, 148 NE 765 mem], 
86. Cross references: 
Contest of election see supra § 95. 
Presumption in favor of legal annex- 
ation see supra § 82. 
Review of proceedings see supra §§ 
101-104, 
87. See cases infra this section. 
88. Peo. v. Ontario, 148 Cal. 625, 
84 -P 205; State v. Des Moines, 96 
Iowa 521, 65 NW 818, 59 AmSR 381, 
81 LRA 186; Hast Dallas: v. State, 73 
Tex. 3870, 11 SW. 10380. Compars 
Stultz v. State, 65 Ind. 492 (injunc- 
tion, and not an information in the 
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136 [48 C.J.] MUNICIPAL CORPORATIONS [§§ 106-108 — 
to be annexed to another municipality,®® to re- 
sort to a court of equity to prevent consummation 


of the annexation,®® or, if it has been completed, — 


proceedings attacked where some substantial pro- 
vision of the law has been violated,®® fraud has 
been perpetrated,®° or a municipal ordinance in- 


volved is void for unreasonableness;*! but a matter 
for adjustment between the property owners and the 
Such an action or 
proceeding may and must be brought in a court 
having jurisdiction thereof,®* the municipality may 
and must be made a party defendant,®* and evidence 
to meet the allegations of the petition is properly 


municipality is immaterial.®” 


admitted.%® 


[§ 107] (2) Equitable Action by Property Owners 
or Annexed Municipality. Where an attempted an- 
nexation of territory to a municipal corporation is 
illegal, injunction is a proper remedy,®* it being 
proper for the owners of property in the territory 
sought to be annexed,” or the municipality sought 


nature of quo warranto, is the proper 
remedy). 

[a] Indication of purpose of city. 
—Passing an ordinance of annexa- 
tion, taking steps preparatory to 
levying a tax on the new territory, 
and recognizing it as a ward of the 
city are a sufficient indication of the 
purpose of the city to sustain quo 
warranto to determine the validity 
of the annexation. East Dallas v. 
State, 73 Tex. 370, 11 SW 1030. 

s9. Peo. v. Los Angeles, 154 Cal. 
220, 97 P 311; Peo. v. Lemoore, 37 Cal. 
INTE ed te a EX ee 

90. Peo. vy. Los Angeles, 154 Cal. 
220g aa, 

91. State v. West Plains, 163 Mo. 
A. 166, 147 SW 163. 

92... Peo. vs J) Rock, Island, 274) 311. 
412, 111 NE 291. 

93. State v. Kinney, 146 Minn. 311, 
178 NW 815 (the attorney-general 
may elect to proceed eitner in the 
Supreme court or a district court). 

94. Peo. v. St. Elmo, 306 Ill. 168, 
1387 Nin 459. See State v. Henderson, 
145 Mo. 329, 46 SW 1076 (the legality 
of proceedings whereby one munici- 
pality is absorbed by another will 
not be determined for the benefit of 
third persons, where neither of the 
corporations interested is before the 
eourt in quo warranto proceedings to 
test the right to office of a school 
director). 

{a] Failure to dismiss mayor and 
aldermen as parties.—Where, in ad- 
dition to the city, the mayor and al- 
dermen were also joined, and they 
moved to be dismissed as defendants, 
but there was no ruling on the mo- 
tion, they did not plead and were not 
defaulted and there was no further 
appearance for them, the city ts not 
entitled to assign as error for them 
that the court erred in not dismissing 
them from the suit, there being no 
order of court to be reviewed, no 
judgment against the mayor and al- 
dermen, and they not having ap- 
pealed. Peo. v. St. Elmo, 306 Ill. 168, 
137 NE 459. 


95. State v. Mapleweod, (Mo, A.) 
193 SW 989. 
[a] For example in a quo war- 


ranto proceeding to challenge the va- 
lidity of an ordinance extending the 
corporate limits, the admission of 
petitions submitted to the city coun- 
cil, praying for the inclusion of terri- 
tory adjacent to the city, some 
signed by voters of the city and 
others by citizens of adjacent terri- 
tory, offered to meet an allegation in 
the petition that the ordinance had 
been passed without due considera- 
tion, is not reversible error. State 
v. Maplewood, (Mo. A.) 193 SW 989. 

96. Pueblo v. Stanton, 45 Colo. 
523, 102 P 512; Delphi v. Startzman, 
104 Ind. 343, 3 NE 937; Eskridge vy. 
Emporia, 63° Kan. 3868, 65 P 694; 
Layton v. Monroe, 50 La. Ann. 121, 
23 S 99; and cases infra notes 97-99. 

97. Ill—Morgan Park v. Chicago, 


to have the proceedings declared null and void* and 
the corporate authorities restrained from exercising 
jurisdiction over the territory in question® by virtue 
of the illegal proceedings.® 
relief is a direct and not a collateral attack upon 
the annexation proceedings.* 
applicable statute of limitations, the suit must be 


A suit to obtain such 


Where there is an 


brought within the time limited.® Also, in such suits 


255 Ill. 190, 90 NE 388, AnnCas1913D 
Beoe 

Ind.— Delphi v. Startzman, 104 Ind. 
343, 3 NE 937. 

La.—Layton y. Monroe, 50 La. Ann. 
121-23) S'99° 


Nebr.—Osmond v. Smathers, 62 
Nebr. 509, 87 NW 310. 
Pa.—Pittsbure’s App., 79, Pa. 317. 


Tenn.—Morris v. Nashville, 6 Lea 
337. 5 

98. East Springfield v. Springfield, 
238 Ill. 534, 87 NE 349. 

99. Colo.—Pueblo v. 
Colo. 523, 102 P 512. 

Ind.—Delphi v. Startzman, 104 Ind. 
343, 3 NE 937. 

La.—Layton v. Monroe, 50 La. Ann, 
1215 23.899. 


Stanton, 45 


Nebr.—Osmond v. Smathers, 62 
Nebr. 509, 87 NW 310. 
Pa.—Pittsburg’s App., 79 Pa. 317. 


eee hi gai wa» vy. Nashville, 6 Lea 
337. 

[a] Grounds.—‘“Where the _ pro- 
ceedings of a municipal corporation 
in the annexation of adjacent terri- 
tory to the municipality are in excess 
of the corporate powers and author- 
ity, they may be enjoined by property 
owners, both upon the ground of pre- 
venting illegal annexation, and to 
prevent a change of the property of 
cities from the territorial limits of 
one municipality, or political body, 
to those ‘of another.’’ Pueblo v. 
Stanton, 45 Colo. 523, 526, 102 P 512. 

1. Stoltman v. Clayton, 205 Mo. 
A. 568, 226 SW 315; Sharkey v. Butte, 
52 Mont. 16, 155 P 266. 

[a] Lack of statutory remedy.— 
(1) “We are not aware of any statu- 
tory remedy conferred upon the resi- 
dent freeholder who objects to hayv- 
ing his property included within the 
city’s limits. Unless a suit in 
equity to have the proceeding an- 
nulled and the city restrained from 
exercising authority over the pro- 
posed extension, is available, the ob- 
jecting freeholder is remediless. ... 
Where such proceedings are void ab 
initio for want of jurisdiction of the 
subject matter, as here, equity will 
afford relief to the property owner 
whose taxes would be increased if 
his property were included within the 
city’s limits.”’ Sharkey v. Butte, 52 
Mont: 1651.22,.0023 tel bbeaP) 1266: (2) 
Statutory remedy as excluding equi- 
table jurisdiction see infra § 108, 

2. Stoltman v. Clayton, 205 Mo. A. 
568, 226 SW 315; Sharkey v. Butte, 52 


Mont. 16, 155 P 266; Lutien v. Ke- 
waunee, 143 Wis. 242, 126 NW 662, 
127 NW 942. 


8. Stoltman v, Clayton, 205 Mo. A, 
568, 226 SW 3815; Sharkey v. Butte, 
52 Mont. 16, 155 P 266. 

[a] Decree construed.—‘‘The de- 
cree entered by the trial court per- 
petually enjoins the city, its officers 
and agents from assuming or exer- 
cising jurisdiction over the persons 
or property within this territory. 
The words, ‘in virtue of this pro- 


there must be a sufficient complaint,® plaintiff must 
sustain the burden of proof resting upon him,’ 
relevant evidence must be admitted,®? and the mat- 
ters litigated must be confined to such as are per- 
tinent to the relief sought.® 

[§ 108] (3) Statutory Proceeding. 


In some ju- 


ceeding,’ or their equivalent, should 
have }een added; but when the de- 
eree is construed in the light of the 
pleadings, as it must be, it cannot be 
held to mean more than if such lim- 


iting terms had been employed.” 
Sharkey v. Butte, 52 Mont. 16, 23, 
155 P 266. 


4 Sharkey v. Butte, supra. 

Collateral attack see infra § 109. 

5. Lutien v. Kewaunee, 143 Wis. 
242, 126 NW 662, 127 NW _ 942. 

6 Horsythe v. Hammond, 137 Ind. 
426, 37 NE 587. 

{a] Sufficiency of complaint.—(1) 
An injunction will not be granted 
where the acts sought to be re- 
strained are not alleged to be immi- 
nent. ¥Yorsythe v. Hammond, 137 
Ind. 426, 37 NE 537. (2) A com- 
plaint alleging that a city annexed 
territory acting on a petition not 
signed by a majority of the electors 
and che owners of a third of the tax- 
able property in the territory an- 
nexed sufficiently negatives compli- 
ance with St. (1898) §§ 925-17, 925- 
19, and § 925-18, as amended by L. 
(1907) ¢ 124. Lutien v. Kewaunee, 
143 Wis. 242, 126 NW 662, 127 NW 
942. (3) Where the complaint states 
facts sufficient to show a right to 
have a municipal corporation § re- 
strained from exercising corporate 
powers over territory not legally 
annexed to a city, the pleading is not 
bad because it fails to aver that the 
treasurer had the tax duplicate in his 
hands. The case is not like that of a 
proceeding simply to enjoin a treas- 
urer from levying taxes, nor is it like 
the case of an officer seeking to de- 
fend a seizure of goods for taxes. 
Delphi v. Startzman, 104 Ind. 343, 3 
NE 987. (4) Complaint held suffi- 
cient. Windman v. Vincennes, 58 
Ind. 480. 

7 Hislop v. Joplin, 250 Mo. 588, 
157 SW 625. 

8. Hislop v. Joplin, supra. 


[a] Relevancy on question of 
fraud.—Hvidence that no light, 
sewers, police, etc., have been pro- 


vided for the annexed territory is 
relevant on the question of fraud in 
the extension. Hislop v. Joplin, 250 
Mo. 588, 157 SW 625. 

9. See cases infra this note. 

[a] The validity of an election 
on the question of annexation may be 
determined. Morgan Park vy, Chi- 
eago, 255, (Tl). 190; <99° NE 388) Ann 
Cas1918D 399. 

[b] Questions to be passed upon 
by the voters at an election will not 
be decided by the court on an appli- 
cation for an injunction to restrain 
the holding of the election. Cleve- 
land Cliffs Iron Co. v. Kinney, 262 
Fed. 980 [app dism 266 Fed, 888]. 

[c] Power of taxation.—In a suit 
to restrain the completion of annexa- 
tion proceedings, the question of the 
city’s power of taxation, after an- 
nexation, cannot be raised, Stilz v. 
Indianapolis, 55 Ind. 515. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 108-109] 


risdictions provision is expressly made by statute 
for proceedings to test the validity of the annexa- 
tion of territory,'® and such a statutory remedy, 
when at law, is held to be exclusive, so as to de- 


prive equity of jurisdiction." 
[§ 109] (4) Collateral Attack. 


ings for the annexation of territory to a municipal 
corporation are absolutely void for want of au- 
thority or jurisdiction,!? their validity 1s not sub- 


{d] Effect as to homestead.—Iin 
an action to enjoin a city from ex- 
tending its corporate limits over a 
rural homestead of more than one 
acre of land, the question whether tne 
incorporating of such homestead in 
the city will reduce such homestead 
to one acre cannot be litigated. Es- 
kridge v. Emporia, 63 Kan. 368, 65 P 
694, 

[e] Amnexation of territory of 
town not party to suit.—In a suit 
by an independent school district 
against a city to enjoin annexation 
ot parts of the district to the city, 
the question whether the annexation 
of an incorporated town, which under 
the statutes has no control over the 
district, is legal cannot be raised 
where the town is not a party to the 
suit. Washington Heights Independ- 
ent School Dist. v. Fort Worth, (Tex. 
Civ. A.) 251 SW 341. 

10. State v. Des Moines, 96 Iowa 
521, 55 NW 818, 59 AmSR 381, 51 
LRA 186; Hacker v. Payne, 7 Oh. A. 
25, 27 O. C. A. 449;  Shipbaugh v. 
Kimball, 7 OhNPNS 514; In re Por- 
ter Tp. Annexation, 75 Pa. Super. 
543. 

{a] Interest of petitioner.—Under 
Miller Code § 3348, providing that, 
on the refusal of the county attorney 
to bring preceedings to test the va- 
lidity of the annexation of territory 
to a city, any person interested may 
apply to the district court for leave 
to do so, and on obtaining such leave 
may prosecute the action to final 
judgment, the authority of an owner 
of land annexed to bring such suit 
cannot be questioned after leave 
gZranted by the court on the ground 
that his interest in the proceeding is 
trifling. State v. Des Moines, 96 
Towa 521, 65 NW 818, 59 AmSR 381, 
31 LRA 186. 

[b] Presentation of a petition to 
a court or judge is required by some 
statutes, and a filing with the clerk 
of court is not sufficient. Hacker v. 
Payne, 7 Oh, A. 25, 27 0. C. A. 449. 

[ec] Scope of inquiry. — Under 
Borough Code (1915) (P. L. p 312 ec 7 
are frs 9 (St? [1920] 9§ 2087),. the 
court of quarter sessions, on proper 
cemplaint, may inquire whether the 
peiition was aetually signed by a 
majority of the freeholders of the 
territory proposed to be annexed, 
whether the ordinance followed the 
petition and complied with the legal 
requirements, and whether the other 
requisites as to filing a certified copy 
of such ordinance, together with a 
written description and plat showing 
the courses and distances of the 
boundaries of the borough before and 
after annexation in the court of 
quarter sessions, and notice of such 
filing given the county commission- 
ers, have been complied with, but it 
may not substitute its judgment or 
discretion for that of the borough 
authorities, as it is concerned only 
with the legality, and not the wis- 
dom, of their action, In: re Porter 
Tp. Annexation, 75 Pa. Super. 543. 

[d] An adverse determination is 
not a bar to the taking of new pro- 
ceedings. Shipbaugh vy. Kimball, 7 
OhNPNS 514. 

il. Whitney v. ‘Jersey Shore Bor- 
ough, 266 Pa. 537, 109 A 767; Parkin 
v. Kensington, 262 Pa. 433, 105 A 
629. 
[a] Prior to the passage of the 
statute conferring a legal remedy, a 
court of equity had jurisdiction to 
grant relief against an attempted an- 
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ject to collateral attack,!’ especially after the lapse 
of a considerable period of timet* during which the 
municipality has exercised its corporate powers and 
franchises over the territory in question;!® and so 


far as immunity from collateral attack is concerned 


Unless proceed- 


of territory. 


nexation of territory. KWister v. 
Kutztown, 49 Pa, Super, 483; In re 
Clairton Borough, 84 Pa. Super. 74; 
Denny v. Bellevue Borough, 18 Pa. 
Dist. 839. 

12. Johnson v. Indianapolis, 174 
Ind. 691, 98 NE 17; Forsythe v. Ham- 
mond, 142 Ind. 505, 40 NE 267, 41 
NE 950, 30 LRA 576; Delphi v. Startz- 
man, 104 Ind. 343, 3 NE 937; Cicero 
v. Williamson, 91 Ind. 541; Windman 
v. Vincennes, 58 Ind. 480; Dees v. 
Lake Charles, 50 La. Ann. 356, 23 S 
382; Adams y. Lamb-Fish Lumber 
Co., 103 Miss. 491, 509, 60 S 645 [cit 
cyel: Lum v. Bowie, (Tex.) 18 SW 
42. 

[a] A city council’s jurisdiction 
(1) in annexation proceedings may be 
attacked collaterally where the con- 
ditions prescribed by the statute for 
jurisdiction do not exist, notwith- 
standing recitals in the record of the 
council that they do exist (Forsythe 
v. Hammond, 142 Ind. 505, 40 NE 267, 
41 NE 950, 30 LRA 576), (2) the 
municipal record not being conclu- 
Sive proof where the statute has not 
been complied with (Windman vy. 
Vincennes, 58 Ind. 480). 

[b] Personal service on those 
whose lands are sought to be annexed 
to a town is necessary to give juris- 
diction, and the want thereof renders 
the proceedings void, although at- 
tacked collaterally. Cicero v. Wil- 
liamson, 91 Ind. 541. 

[c] 
(1) Where an attempted annexation 
of territory to a municipality is ille- 
gal and void for want of jurisdiction, 
or for failure to observe jurisdic- 
tional requirements, the annexation 
may be attacked in a suit to enjoin 
the collection of taxes. Delphi v. 
Startzman, 104 Ind. 348, 3 NH 937. 
(2) A citizen sued for taxes by a 
municipal corporation claiming the 
power to levy taxes on the territory 
embracing his property under pro- 
ceedings by which such territory is 
alleged to have been annexed to the 
city may resist the collection of the 
taxes by injunction, where there is 
no law to authorize the asserted pro- 
ceeding or when at a later period the 
requisite law is enacted but tne rec- 
ord shows no substantial compliance 
with the statute in the proceedings 
on which the corporation relies. Dees 
v. Lake Charles, 50 La. Ann. 356, 23 
S 382. (3) Where a city has voted 
to extend its limits, without the con- 
sent of the electors of the territory 
sought to be annexed, an injunction 
will lie to restrain collection of 
taxes levied by the city on such 
territory. Lum v. Bowie, (Tex.) 18 
Sw 142. (4) A suit to enjoin the 
collection of a tax because the an- 
nexation ordinance had not been 
promulgated and was therefore not 
in force was held not to be an at- 
tack, collateral or otherwise, upon 
the ordinance, but merely an attack 
upon the right of the tax collector to 
proceed under the ordinance, regard- 
less of its validity or invalidity, on 
the ground that the ordinance was 
not operative because not yet promul- 
gated. Soniat v. Krotz Springs, 161 
La. 1066, 109 S 840. 

[da] Action to recover taxes paid. 
—Where an attempted annexation is 
void for want or jurisdiction, it may 
be attacked in an action to recover 
taxes illegally collected. Strosser v. 
Ft. Wayne, 100 Ind. 443. 

fe] Quo warranto on complaint of 


city.—In quo warranto proceedings 


Injunction against taxation.— j; 


there is no ground for a distinction between a pro- 
ceeding for annexation and one for disconnection 
In other words the regularity of 
the proceedings of a board, court, municipal council, 


challenging defendants’ right to exer- 
cise the franchise of a city and its 
respective offices, on the ground that 
part of the territory included was 
annexed to complainant city, a de- 
fense based upon the invalidity of 
annexation proceedings is available 
where the petition in the annexation 
proceedings is insufficient on its face. 


Peo. v. Monterey Park, 40 Cal. A. 
TW5, Sa" $2.55 
13. U1—Peo. v. Rodenberg, 


186 
Ill. A. 623; Cleveland, etc., R. Co. v. 
Dunn, 63 Ill. A, 531. 

Ind.—Johnson v. Indianapolis, 174 
Ind. 651, 93 NE 17. 

Kan.—Gardner v. 81 Kan. 
442, 905, 105 P 435. 

Miss.—Adams v. Lamb-Fish Lum- 
ber Co., 103 Miss. 491, 60 S 645. 

Nebr.—State v. Several Parcels of 
Land, 80 Nebr. 11, 113 NW 810. 

N. Y.—Abell v.,Hunter, 211 App. 
Div. 467, 207 NYS 203 [aft 240 N. Y. 
702 mem, 148 NE 765 mem]. 

lt Ob. 


Oh.—Blanchard v. Bissell, 
Sit. 2962 

Wash.-—Frace v. Tacoma, 16 Wash. 
695 40 2 209. 

W. Va.—Shank v. Ravenswood, 43 
W. Va. 242, 27 SE 223. 

14. Whitsett v. Carthage, 270 Mo. 
269, 193 SW 21; State v. Several Par- 
cs of Land, 80 Nebr. 11, 113 NW 

Estoppel see infra § 110. 

15. Ill.—Peo. v. McKinnie, 277 Il. 
342, 115 NE 526 [dist Peo. v. Hausen, 
276 Ill. 204, 114 NE 596 and Murray 
v. Virginia, 91 Ill. 558 on the ground 
that in each case the collection of 
the tax resisted was the first attempt 
to exercise the corporate franchise 
over the annexed territory]. 

Kan.—Atchison, ete, R. Co. v. 
Lyon County, 72 Kan. 13, 82 P 519; 
84 P 1031. 

Miss.—Adams vy. Lamb-Fish Lum- 
ber Co., 103 Miss. 491, 60 S 645. 

Okl.—Gorby v. Gayman, 59 Okl. 73, 
157 P 939; Blackwell v. Newkirk, 31 
One 804, 121 P 260, AnnCas1913E 
441. 

Tex.—Cohen v. Houston, (Civ, A.) 

Langlade, 


176 SW 809. 

Wis.—Schriber  v. 66 
Wis. 616, 29 NW 547, 554. 

[a] Enforcement of ordinances.— 
Where a municipal corporation has 
exercised all its functions of govern- 
ment under color of law over the 
territory in question, its corporate 
existence as to such territory, or its 
right to exercise functions of gov- 
ernment over it, at least so far as 
the enforcement of its ordinances is 
concerned, cannot be collaterally at- 


Benn, 


tacked. Missouri, ete. Ri “Co, ve 
Bratcher, 54 Tex. Civ. A. 10, 118 SW 
1091. 

16.) Peo. + vaPellis, 125350 369, 59% 


NE 697, AnnCas1913A 589. 

[a] After the lapse of a long 
period of time, persons interested in 
an election on the question of de- 
taching territory from a municipal 
corporation and erecting it into a 
new township cannot attack it col- 
laterally when the new township 
seeks to exercise the powers and 
rights supposed to be secured by the 
election. Newburgh Heights Vv. 
French, 28 O. C, A. 586. 

[b] ‘Void disconnection proceed- 
ings.— Where a petition of the owner 
of the land sought to be disconnected 
is'a condition precedent to the exer= 
cise of the jurisdiction of a board of 
trustees to disconnect territory from 
a village, the action of the board in 


188 [43.C.3.] 


or other body having jurisdiction and exercising 
authority conferred by law cannot be attacked col- 
It has even been held that the validity 
of a statute authorizing annexation of territory to 
a city is, as a general rule, not subject to col- 
lateral attack,!* and that the question of the validity 
of a statute extending the territorial limits of a 
city so as to include farming lands, contrary to the 
cannot be raised by quo warranto 
as to the authority of the city officers to exercise 


laterally.+* 


owner’s wishes, 
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tory.1® 


their functions as such within the extended terri- 


disconnecting land on the petition of 
a person who does not own the land 
is a nullity and may be attacked col- 
laterally. Peo. v. Chicago, ete, R. 
Co., 231 Tll. 468, 83 NE 219. 

17. %Jll—Ogle v. Bellville, 2388 Ill. 
389, 87 NE 353 [aff 143 Ill. A. 514]; 
Cleveland, etc., R. Co. v. Dunn, 61 
DM. A.) 227,63 I. A. 531. 

Ind.—Johnson y. Indianapolis, 174 
Ind. 691, 93 NE 17; Pavey v. Brad- 
dock, 170 Ind. 178, 84 NE 5; Powell 
v. Greensburg, 150 Ind. 148, 49 NE 
955; Huff v. Lafayette, 108 Ind. 14, 8 
NE 701; Logansport v. La Rose, 99 
Ind. 117; Terre Haute v. Beach, 96 
Ind. 148; Cicero v.° Williamson, 91 
Ind. 541. 

Iowa.—McCain v. Des Moines, 128 

103 


Iowa 331, 103 NW. 979 

Kan.—Mason v. Kansas City, 
Kan. 275, 173 P 535; Chaves v. Atchi- 
son, 77 Kan. 176, 93 P 624; McGrew 
v. Stewart, 51 Kan. 185, 32 P 896: 

Ky. _—Meffert v. Brown, 132 Ky. 2v1, 
116 Sw CeCe res ta kr Gree 

Miss.—Adams v. Lamb-Fish Lum- 
ber Co., 103 Miss. 491, 60 S 645. 

Mo.—Whitsett v. Carthage, 270 Mo. 
269, 193 SW 21. 

Nvebr.—Hemple v. Hastings, 179 
Nebr. 723, 113 NW- 187; Sage v. 
Plattsmouth, 48 Nebr. 558, 67 NW 
455; Gottschalk v. Becher, 32 Nebr. 

211 App. 


653, 49 NW 715. 

N. Y.—Abell v. Hunter, 

Div. 467, 207 NYS 208 [aft 240 N. Y. 
702 mem, 148 NE 765 mem]. 

Oh.—Blanchard v. Bissell, 11. Oh. 
St. 96. 

Okl.—Biggerstaff v. Altus, 114 Ok). 
98, 243 P 751; Blackwell v. Newkirk, 
81 Okl. 304, 121 P 260, AnnCasl1913Hi 
441. 

‘ Tex.—Harris v. Port Arthur, (Civ. 
A.) 267 SW 349; Houston v. Tod, 

(Civ. A.) 258 Sw 839 [aff (Commn. 
a 276 SW 419]. 

Wash.—Kuhn v. Port Townsend, 12 
Wash. 605, 41 P 923, 50 AmSR 911, 
29 LRA 445. 

W. Va.—Shank v. Ravenswood, 43 
W. Va. 242, 27 SE 223. 

Wis.—Schriber v. Langlade, 66 
Wis. 616, 29 NW 547, 554. 

“The question as to the regularity 
of the proceedings may not be liti- 
gated in a collateral attack.” Cicero 
v. Williamson, 91 Ind. 541, 542. 

“Where the legislature has con- 
ferred upon a city the power to en- 
large its corporate limits, and having 
jurisdiction of the general subject 

matter thereof the city authorities 
proceed to act and to declare a re- 
sult, and thereafter to act upon such 
result, the legality of such acts can- 


not be called in question in a col- 
lateral proceeding.’ Kuhn vy. Port 
Townsend, 12 Wash. 605, 613, 41 P 


923, 50 AmSR 91929 LRA 445, 

[al Applications of rule.—(1) The 
informality of the proceedings is not 
subject to collateral attack. Cicero 
vy. Williamson, 91 Ind. 541, 542; Big- 

erstaff v. Altus, 114 Okl. 98, b43 P 
pds 122) “Where a petition is pre- 
sented to a board of commissioners, 
sufficient in form and substance to 
invoke its jurisdiction in a matter 
where it has general jurisdiction of 
the subject-matter, its judgment de- 
elaring the petition sufficient can not 
be collaterally attacked, although the 
petition may have been bad.” Cicero 


v. Williamson, supra. (3) The ques- 
tion of the legality of the proceed- 
ings by a city to annex territory un- 
der a valid law authorizing annexa- 
tion cannot be inquired into in a pro- 
ceeding by property owners and citi- 
zens against the city and members 
of the council to compel them to re- 
stoce money paid for expenses of an 
election to annex, on the ground that 
the proceedings were illegal because 
the petition did not contain a ma- 
jority of the names of the property 
Owners in the territory proposed to 
be annexed. Ogle vy. Belleville, 238 
Till. 388, 87 NE 353 [aff 143 Ill. A. 
514]. (4) The fact that the notice 
does not show the names of the own- 
ers of lands to be annexed does not 
render the proceedings subject to 


col:iateral attack. Powell v. Greens- 
burg, 150 Ind. 148, 49 NE 955. 
(5) Even if the vote or nrethod 
of ascertaining the will of the 


majority of the inhabitants as to 
the annexation of territory to a mu- 
nicipality is not expressed in accora- 
ance with the constitution and laws, 
it is only an irregularity which does 
not render void the aclion of the city 
council in admitting the territory; 
the state alone can annul their act 
in a proceeding begun for that pur- 
pose, and its legality cannot be ques- 
tioned by a taxpayer living in the 
annexcd territory, in a proceeding to 
enjoin a tax on his property levied 
by the city authorivies. Graham v. 
Greenville; 67 Tex. 63,°52 SW 742, 
(6) Tne motives which a city had in 
annexing territory cannot be taken 
into account in an action to restrain 
the collection of taxes levied on the 
same by the city. Glover v. Terre 
Haute; 129 Ind: .5938, 29 NE 4225 
Logansport v. Seybold, 59 Ind. 225. 
(7) The fact that certain unplatied 
land was improperly annexed to a 
municipal corporation does not ren- 
der the annexation void and subject 
to collateral attack. McClay v. Lin- 
coln, 32 Nebr. 4i2, 49 NW 282; South 
Platte Land Co. v. Buffalo County, 
15 Nebr. 605, 19 NW 711. (8) Where 
a municipality, having power to an- 
nex contiguous territory, has at- 
tempted such annexation and endeav- 
ored to give validity to its act, the 
legal effect of the steps taken cannot 
be questioned collaterally in a pro- 
ceeding to ei join the sale of improve- 
ment bonds on the theory that such 
annexation is void and without it the 
bonds are invalid as in excess of au- 
thorized indebtedness. Harris wv. 
Port Arthur, (Tex. Civ. A.) 267 SW 
349. (9) In proceedings to open a 
street a property owner cannot ques- 
tion the authority of the city by 
collaterally attack:ng the validity of 
the proceedings annexing the terri- 
tory through which the street is to 


extend. Powell v. Greensburg, 150 
Ind. 148, 49 NE 955. 
18 McCain v. Des Moines, 128 


Iowa 331, 103 NW 979. 

19. Peo. v. Whitcomb, 55 Ill. 172. 

20. State v. Center Creek Min, Co., 
262 Mo. 490, 171 SW 356; Salem v. 
Young, 142 Mo. A. 160, 125 SW 857. 

[a] Reason for rule.—‘‘The power 
to annex territory is sui generis in 
the sense that it creates one of the 
interested parties to an adversary 
transaction the legislative agent of 


[§§ 109-110 © 


However, it is held in some states that, 
where the annexation is by virtue of proceedings 
taken by the municipality itself, the reasonableness 
of its action is a subject of ‘judicial inquiry in 
suits to enforce rights claimed thereunder.*° 

[§ 110] (5) Estoppel. 
may be estopped to question the validity of the 
annexation or detachment of territory to or from a 
municipal corporation,*? as by long continued ac- 
quiescence in the annexation,?? or by failure to 


Taxpayers or inhabitants 


the other with poares to bind its an- 
tagonist, who has neither voice in the 
creation of the officers who inaugu- 
rate the action, nor vote in the elec- 
tion by which ‘it is confirmed. It is 
this reason upon which the doctrine 
that the reasonableness of such an 
ordinance is a subject of judicial in- 
quiry in suits to enforce rights’ 
claimed thereunder is founded, and 
we have justly said that the doctrine 
runs like a thread of gold through 
our case law, and is too firmly but- 
tressed on reason and authority to be 
now mined by hostile criticism.” 
State v. Center Creek Min. Co., 252 
Mo. 490, 504, 171 SW 356. 

21. Ida.—Hatch v. Consumers’ Co., 
17 Ida, 204, 104 P 670, 40 LRANS 263 
[aff 224 U. S. 148, 32 SCt 465, 56 L, 


ed. 703]. 

Ind.—Strosser v. Ft. Wayne, 100 
Ind. 443. 

Iowa.—State v. Des Moines, 96 


Iowa 521, 65 NW 818, 59 AmSR 381, 
31 LRA 186. ; 
Miss.—Adams v. Lamb-Fish Lum- 
ber Co., 108 Miss. 491, 60 S 645. 
Mo.—Copeiand v. St. Joseph, 126 
Mo. 417, 29 SW 281. 
Plattsmouth, 48 
NW 455. 


Nebr.—Sage_ v. 
Nebr. 508, 67 
Wash.—Kuhn v. Port Townsend, 13 
Wash. 605, 41 ~ 923, 50 AmSRKR 911, 
29 LRA 445. 
58 Wis. 


Wis.—Sherry v. 
324, 17 NW 202. 

[a] Quo warranto by individual.— 
There may be an estoppel against an 
individual to attack an annexation of 
territory by quo warranto proceed- 
ings under a statute. State v. Des 
Moines, 96 Iowa 521, 65 NW 818, 59 
AmSR 381, 31 LRA 186. 

[b] Facts not showing estoppel.— 
Delphi v. Startzman, 104 Ind. 343, % 
NE 937; Soniat v. Krotz Springs, 161 
La. 1066, 109 S 840; Dees v. Lake 
Charles, 50 la. Ann. 356, 23 Si 382 
(the fact that other persons have 
paid taxes). 


Gilmore, 


£2. Ida.—Hatch v. Consumers’ Co., 
17 Ida. 204, 104 P 670, 40 LRANS 263 
ee a U.S. 148, 32 SCt 465, 56 L. ed. 


Ill.—Peo. v. Jones, 277 Ill. 353, 115 
NE 523. 


Ind.—Logansport v. La Rose, 99 
Ind. 117. 
Nebr.—Sage v. Plattsmouth, 48 


Nebr. 558, 67 NW 455. 

Wash. Kuhn v. Port Townsend, 12 
Wash. 605, 41 P 923, 50 AmSR 911, 
29 LRA 445. 

Wis.—Sherry v. Gilmore, 58 Wis, 
324, 17 NW 282. 

{a] Applications of rule.— (1) 
Where the owner of land has acqui- 
esced in annexation to a city for 
about ten years, the legality of the 
annexation will not be settled on an 
application for a judgment for a 


special assessment on the lands, 
Peo. v. Jones, 277 Ill. 358, 116 NB 
523. (2) Where city authorities have 


by ordinance extended the city lim- 
its to include an addition and all 
parties affected, including a public 
service corporation, have acquiesced 
and acted upon the theory that such 
territory has been included within 
the city limits, such public service 
corporation will not be permitted to 
question the validity of such action 
in a collateral attack five years 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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exercise the rights of contravention?® and appeal?* 
given them by ‘statute, So also a municipality may 
be estopped.*® A property holder is not estopped 
from contesting the validity of annexation proceed- 
ings merely by voting and offering himself as a 
candidate for office ;7¢ “but in connection with other 
facts showing acquiescence, voting for municipal 
officers or holding office may bar his right to con- 
test.?7 

[$ 111] e. Operation and Effect—(1) In General. 
The effect of a change in the territory or bound- 
aries of a municipal corporation is to be ascer- 
tained by determining the legislative intent.28 A 
change in its territory or boundaries is pro tanto 
a new organization of a municipality,?? and the 
powers of its officers are extended or restricted in 
conformity with the change.®° It is held that .any 
change in the boundaries of a city constitutes or 
involves an amendment of its charter;*! but the 
contrary conclusion is reached in some eases,*? as 
where the change is made by exercising a power 
conferred by the charter.** 

{[§ 112] (2) Annexation and Consolidation—(a) 


In General—aa. Annexation Generally. When ter- . 


ritory is duly annexed to a municipality pursuant 
to law, it immediately on such annexation becomes 
a part of the municipality** and, except as other- 
thereafter. Hatch v. Consumers’ Co., | Willis, 18 N. 
17 Ida. 204, 104 P 670, 40 LRANS 263 | 823. 

{aff 224 U. S. 148, 32 SCt 465, 56 L.| [b] 


ed. 703]. (8) Where a city has an-| estopp 
nexed and assumed jurisdiction over 
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Dee Gs 


Facts held not to constitute 
el.—Peo. v. 
Co., 231 Tl. 468, 83 NE 219 (there is 


Chicago, 


[48 C..J.] 139 


wise provided by statute,®®> comes under the power, 
control, and jurisdiction of the municipality,*® in so 
far as powers of a political and governmental nature 
delegated to the municipality by law are con- 
cerned;*? but a municipality annexing part of a 
road district acquires no rights** and assumes no 
liabilities*® of the district which are not of a po- 
litical or governmental nature and which are not. 
expressly granted to or imposed upon the munici- 
pality. All parts of the city, annexed as well as. 
original territory, are entitled to the same advan- 
tages,*? and they must also bear like burdens.4* 
It is said that every annexation to a city or borough 
from a township is in effect a division of the town- 
ship ;#* but in other cases it is held that the annexa- 
tion of a portion of a town to a city is not a 
division of the town within the, meaning of cer- 
tain statutes;#* and in some states, where a vil- 


Jage lying within the limits of an incorporated town 


is annexed to an adjacent city, whose limits are 
coterminous with those of another town, such an- 
nexation does not cause the village territory to be- 
come part of the latter town.** 

School purposes.t® In some jurisdictions it is 
held that annexed territory is brought within the 
jurisdiction of the municipality for school pur- 


36. Ala.—State vy. Birmingham, 167 
Ala. 651, 52 S 461. 

Colo.—Denahue y. Morgan, 24 Colo. 
389, 50 P 1038. ~ 

Itl—Sechool Trustees v. Peoria 


118 NW 820, 


CEC geht 


adjacent territory, one who petitioned 
for the annexation, and accepted the 
benefits of improvements, cannot, 
after the lapse of four years, ques- 
tion the jurisdiction of the city to 
assess taxes against a part of the 
annexed territory belonging to him. 
Kuhn v. Port Townsend, 12 Wash, 
605, 41 P 928, 50 AmSR 911, 29 LRA 
445. (4) A property holder is 
estopped if he allows the annexed 
territory to be improved without ob- 
jection. Strosser v. Ft. Wayne, 100 
Ind. 443. 

23. Gottschalk vy. Becher, 32 Nebr. 
653, 40 NW 715. 

24 Johnson y. Indianapolig, 174 
Ind. 691, 93 NE 17; Sanders v. Stark- 
ville, 128 Miss. 742, 91 S 422; Adams 
v. Lamb-Fish Lumber Co., 103 Miss. 
491, 509, 60 S 645 [quot Cyc]; Gott- 
schalk y. Becher, 32 Nebr. 653, 49 
NW 7165. 

25. Peo. v. Maxon, 139 Ill, 306, 28 
NE 1074, 16 LRA 178 [aff 38 Ill. A. 
152]; State v. Willis, 18 N. D. 76, 
118 NW 820, 822 [auot Cyc]. 

[a] Illustratione.—(1) A _ village 
ordinance disconnected part otf its 
lands whereby they became part of 
the township. The ordinance was in- 
valid, but the commissioners of 
highway in such town acted thereon 
and improved the highways on the 
land so disconnected, and built a 
bridge thereon at a cost of three 
thousand dollars to the town. Fer 
Seven years the village exercised no 
jurisdiction over such land and ex- 
pended no money thereon; and the 
voters residing on such land exer- 
cised no rights in the village govern- 
ment. Under these circumstances it 
was held that the village was es- 
topped from claiming a right to tax 
such ‘land. Peo. v. Maxon, 139 II. 
806, 28 NE 1074, 16 LRA 178 [aff 38 
TY, "A. 152]. Q)y Where certain terri- 
tory which had been a part of a city 
was excluded from its corporate lim- 
its in 1890, and ever since has re- 
mained disconnected therefrom, and 
from that date until 1907 the city had 
acquiesced in such exclusion, it is 
estopped by long acquiescence from 
questioning the validity of the 
method adopted by the council In at- 
tempting to segregate certain terri- 
tory from corporate limits. State v. 


nothing in the proof to bring the case 
within the rule announced in Peo. v. 
Maxon, 139 Ill. 306, 28 NE 1074, 16 
LRA 178 [aff 38 Ill. A. 152]); High- 
land Park v. Reker, 173 Ky. 206, 190 
SW 706 (where the time was not long 
and the original boundaries were not 
indefinite or uncertain). 


26. ShOnRer v. Ft. Wayne, 100 
Ind. 44 

27. ae v. St. Joseph, 126 
Mo. 417, 29 SW 281;- Graham v. 


Greenville, 67 Tex. 62, 2 SW 742, 

28. In re Hast Fruitvale Sanitary 
Dist. Bd., 158 Cal. 453,.111 P 368. 

29. Peo. v. Ellis, 253 Ill. 369, 97 
NE 697, AnnCasi9138A 589. 

gO. Bloomfield v. Glen Ridge, 54 
N. J. Eq. 276, 38 A 926 [aff 55 N. J. 
Eq. 505, 37 A 63]. 

SLi). Peo:..v.. Gakland, 92. Cal.. 611, 
28 P 807; Peo. v. Ellis, 253 Ill. 369, 
97 NE 697, AnnCas19i8A 589; Gales- 
burg v. Hawkinson, 75 Ill. 152; 
Cooke v. Portland, 69 Or. 572, 139 P 
1095. 

{a] Reason for rule is that the 
change must necessarily contract or 
enlarge the sphere of municipal ju- 
risdiction. Galesburg v. Hawkinson, 
To ellie L52. 

Amendment of charter generally 
see infra §§ 135-163. 

32. Ensley v. Simpson, 166 Ala. 
866, 52 S 61; Waco v. Higginson, 
(Tex. Commn, A.) 243 SW 1078. 

383. Eastham v. Steinhagen, 111 
Tex. 597, 2483 SW 457 [aff (Civ. A.) 
233 SW 660]; Waco v. Higginson, 
(Tex. Commn. A.) 248 SW 1078 [rev 
(Civ. A.) 226 SW 1084]. 

[a] The charter provisions remain 
the same after the corporate limits 
are extended. Waco v. Higginson, 
(Tex. Commn. A.) 243 SW 1078 [rev 
(Civ. A.) 226 SW 1084]. 

64. State v. Birmingham, 167 Ala. 
651, 52 S 461: Marks v. Rome, 145, Ga. 
399, 89 SE 324; Boise City v. Boise 
City Dev. Co., 41 Ida. 294, 299, 288 P 
1006; EHttor v. Tacoma, TT Wash, 267, 
1387 P 820. 

“Annexed territory becomes a part 
and portion of the entire munici- 
pality.” Boise City v.- Boise City 
Dev. Co., supra. 

35. Ordinances see infra § 117. 

School matters see infra text and 
note 47, : 


School Inspectors, 115 Ill. A. 479. 

N. Y.—Ehrgott v. New York, 96 
N. Y. 264, 48 AmR 622, 

Or.—Lada v. Portland, 32 Or, 271, 
51 P 654, 67 AmSR 5626. 

Wash.—Ettor v. Tacoma, 77 Wash. 
267, 273, 187 P 820. 

“It is settled in this period of the 
law’s evolution that, when territory 
is annexed or brought into a city, the 
authority of the city is ipso facto 
extended over the new territory, and 
it becomes subject to the control and 
supervision of the municipal author- 
ity.’ Ettor v. Tacoma, supra. 

37. Blount v. MacDonald, 18 Ariz. 
LyeloonP, 736. 

38. Blount v. MacDonald, supra. 

39. Blount v. MacDonald, supra. 

40. Donahue v. Morgan, 24 Colo. 
389, 50 P 1038; Jones v. Mempnis, 101 


Tenn. 188, 47 SW 1388. 
[a] It will be presumed that the 
advantages and protection of the 


water, light, and fire departments of 
the city will be extended to the in- 
habitants of the annexed territory. 
Pence v. Frankfort, 101 Ky. 534, 41 
SW 1011, 19 KyL 721, 

[b] Representation in city gov- 
ernment.—In Pennsylvania, when the 
annexation of a borough to a city is 
an accomplished fact, the court of 
quarter sessions has jurisdiction to 
make a decree giving the people 
proper representation in the different 
branches of the city government. In 
re Morrellville Borough, 7 Pa. Super. 
532. [Laff 20 Pa, Co. 257]. 

41. Donahue vy. Morgan, 24 Colo. 
389, 50 P 1038; Pence v. Frankfort, 
101 Ky. 534, 41 SW 1011, 19 KyL 721; 
Jones v. Memphis, 101 Tenn. 188, 44 
SW 138. 

Contracts and indebtedness sce in- 
fra §§ 122-125. 

Taxes and assessments see infra 


§ 126. 

42. In re Mill Creek Tp., 74 Pa. 
Super, 275. 

43. State v. Schriner, 151 Wis. 162, 


138 NW 6338 (statute relating only to 
cases where a town is divided and 
each division thereof remains: under 
the town government), 


44. East St. Louis v. Rhein, 139 
Ill. 116, 28 NE 1089. 
5 ae School property see infra 
121, 


140 [43 .3.] 


poses,*® but under the statutes of other jurisdic- 
tions the annexation alone, without the taking of 
other prescribed steps, does not effect any change 


in the boundaries or territorial limits of school dis- 


TICES." 

[§ 113] bb. Annexation of Entire Territory of An- 
other Municipal or Public Corporation. Where the 
whole territory of one municipality is annexed to 
another, the annexed municipality ceases to exist*® 
or at least is merged with the annexing municipal- 
ity,*® its charter is repealed,®® and, to the extent 
specified by statute,*! its rights,5? powers,°? fune- 
tions,°* property,°® and duties®® are transferred to, 
and vested in, the annexing municipality. This 
being true, where one of two municipal corporations 
having coextensive powers is annexed to the other,>” 
the same result must follow a fortiori where a 
puble corporation having powers more limited than 
those of a municipal corporation is annexed to a 
city which possesses all of the powers of the cor- 
poration which has been annexed to it and others 
in addition.*® However, the cessation of the’ cor- 
porate existence of. a municipality on its annexa- 
tion to another municipality®® does not necessarily 
terminate the existence of a sewer district which 
it had previously created.®° 

[§ 114] ec. Consolidation. Under some statutes 
relating to the consolidation of two municipal cor- 


MUNICIPAL CORPORATIONS 


~-[§§ 112-116 


porations, the name,*! identity,®* and classification®* 
of one corporation continues; it succeeds to the 
corporate rights®* and capacities®® of the other cor- 
poration, which ceases to exist;°* and the effect is 
practically and substantially the same as that of 
the annexation of one municipal corporation to 
another.*7 The consolidation of municipal cor- 
porations does not affect county organizations.®* 

[§ 115] (b) Extent of Territory Added by Special 
Act.6® Where the corporate limits of a municipal- 
ity are extended directly by means of a legislative 
act, the territory added and extended boundaries 
are to be determined by the statute and a proper 
construction thereof.7° In construing such an act, 
however, the courts are not confined to the literal 
meaning of the words used,’! but may so construe it 
as to carry out the manifest intention of the leg- 
islature.”” 

[§ 116] (c) Time of Taking Effect. Annexation 
by statute takes effect at the time of the passage 
of the act,’* except where,’* and in so far as,‘® 
it provides otherwise. Where the annexation is by 
an election under a general law, it takes effect 
and the jurisdiction of the annexing municipality 
over the annexed territory commences not on the 
date of election’™® or the time when the election 
was ordered,” but when the result of the election 


46. Cravener v. Chicago Bd. of 58. In re Bast Fruitvale Sanitary 
Pucation, 138 Ill. 145, 24 NE 532;]/ Dist. Bd. 158 Cal. 453, 111 P 368. 
McGurn v. Chicago Bd. of Education, {a] A sanitary district is extin- 


133 Ill. 122, 24 NE 529; School Trus- 
tees v. Peoria School Inspectors, 115 
Ill. A. 479; State v. Schriner, 151 Wis. 
162, 138 NW 633. 

47. Collins v. Detroit, 195 Mich. 
330, 161 NW 905; State v. Raine, 4 Oh. 
Cir. Ct. 72, 2 Oh. Cir. Dec. 426; State 
v. Lawton, 101 Okl. 176, 224 P 347. 

.. 48. State v. Birmingham, 167 Ala. 
651, 52 S 461; In re East Fruitvale 
Sanitary Dist. Bd., 158 Cal. 4538, 111 
P: 368; Marks v. Rome, 145 Ga. 399, 
89 SE 324; Walker v. East Rome, 145 
Ga. 294, 89 SE 204; Schriber v. Lang- 
lade, 66 Wis. 616, 29 NW 547, 554; 
Stroud v.:Stevens Point, 37 Wis. 367. 


49. State v.. Excell, *:21: Oh. Cir. 
CENA S 3603: 
[a] Statute construed.—A statute 


providing that, when the annexation 
is completed, the two former corpora- 
tions shall be governed as one, em- 
bracing the territory of each, is con- 
strued to mean that the corporate life 
and powers of the annexed munici- 
pality are rot ended but are simply 
merged with those of the annexing 
municipality. State v. Excell, 21 Oh. 
Cir Ct IN. (8) 603; 

50. Marks v. Rome, 145 Ga. 399, 
89 SE 324; Walker v. Hast Rome, 145 
Ga. 294,89 SH 204. 

51. Barber Asphalt Pav. Co. v. 
Field, 134 Mo. A. 663, 111 SW 907, 


52. Barber ‘Asphalt Pav. Co. ‘v. 
Field, supra. : 
[a] “Rights” construed. — The 


word “rights,” as used in a statute 
providing that the rights of the an- 
nexed municipality shall pass to, and 
vest in, the annexing municipality, 
includes not only property rights, but 
also such municipal powers as were 
necessary to the performance of the 
obligations and the discharge of the 
liabilities legally assumed and _ in- 
curred by the defunct city. Barber 
Asphalt Pav. Co. v. Field, 184 Mo. A. 
663, 111 SW 907. 

53. In re East Fruitvale Sanitary 
Dist. Bd., 158 Cal, 453, 111_P 368. 

54. In re Hast Fruitvale Sanitary 
Dist. Bd., supra. 

55. °See infra § 121. 

56. In re East Fruitvale Sanitary 
Dist. Bd., 158 Cal. 453, 111° P 368, 

57. See-supra text and notes 48—56. 


guished and dissolved on annexation 
of its territory to an adjacent mu- 
nicipal corporation. In re “Hast 
Fruitvale Sanitary Dist. Bd., 158 Cal. 
453, 459, 111 P 368 (“To hold that a 
sanitary district retains its existence 
and powers notwithstanding the an- 
nexation of its territory to the city 
would lead to the existence within 
the territory annexed of two distinct 
local governmental bodies claiming to 
exercise the same powers over the 
same territory. Such a _ condition 
would produce intolerable confusion, 
if not constant conflict. We find 
nothing in the statute indicating an 
intent to so provide’’). 

59. See supra text and note 48. 

60. Parker-Washington Co. v. 
Field, 202 Mo. A. 159, 214 SW 402 
(where the annexing municipality 
adopted and recognized the district 
as established by the annexed mu- 
nicipality). 

61. Williams v. Bakersfield, 157 
Cal. 711, 109 P 482; Com. v. Marsh, 
i Pa. Dist. Sai. 

62. Com. v.,Marsh, supra. 

63. Williams v. Bakersfield, 157 
Cal. 711,109 P 482. 

64. In re Harteau, 204 N. Y. 292, 
97 NE 726 [mod 142 App. Div. 904 


mem, 126 NYS 1131 mem]. 
65. In re Harteau, supra. 
66. Peo. v. Dalton, 158 N. Y. 204, 


52 NE 1119 [aff 34 App. Div. 6, 53 


NYS 1060 (aff 24 Misc. 10, 53 NYS 
108) ]. 
67. Williams v. Bakersfield, 157 


Cali Tal, (3, 109. P2462: 

“While the proceeding is styled a 
‘consolidation’ of two or more mu- 
nicipalities into one it is practically 
and substantially an annexation of 
the municipality or municipalities 
having the lesser populations to the 
municipality greatest in population, 
just as much an annexation as we 
have where unincorporated territory 
is annexed to an existing municipality, 

.. If there is in the proceeding pro- 
vided by this act any creation, in- 
corporation, or organization of a new 
corporation, it is so only in a most 
limited sense. ... So far as practical 
effects are concerned, the result of 
the proceeding given by the act is 


the same as it would have been had 
there first been a disincorporation of 
the smaller municipality, and a sub- 
sequent annexation of the territory 
incorporated therein to the munici- 


pality greater in population.” Wil- 
liams v. Bakersfield, supra. 
68. McGrath v. Grout, 171 N. Y. 


7, 63 NE 547. 

69. Effect of extension of munici- 
pal limits on boundaries of county 
seat see Counties § 55. . i 

70. Indiana; ete." R= Co.) vi Fe, 
154 Ill. 558, 39 NE 133. 

{a] Construction and application 
of particular statutes.—(1) An ex- 
press exclusion of a certain lot of 
land in a statute providing for the 
taking of a part of the territory of 
one town, and annexing it to another, 
was held to control courses and dis- 
tances laid down in the same statute. 
Bailey v. Rolfe, 16 N. H. 247%. (2) 
When an act of the legislature directs 
the extension of a city to a boundary 
to be determined by extension of a 
street, the street must be extended in 
its original direction. Monroe v. 
Ouachita Parish Police Jury, 47 La. 
Ann, 1061, 17 S 498. 


71. Indiana, etc., R, Co. v. Peo., 
154 T1558, 39 NE 1338. 

72.> Indiana, ete; RIVGot vo Peo; 
supra. 

[a] Therefore a statute which by 


its title purports to “extend the cor- 
porate powers” of a town previously 
incorporated, and which in terms 
provides that the boundaries of such 
town shall include specified parts or 
sections in a designated range, which 
is twelve miles distant from the town 
as originally laid out and in another 
county, will be construed as referring 
to the true range in which the origi- 
nal town was located. Indiana, ete., 
R. Co. v. Peo., 154 Ill. 558, 39 NE 1388. 

73. Peo. v. Flanagan, 66 N. Y. 237 
{aff 5 Hun 187]. 

74 Marks v. Rome, 145 Ga. 399, 
89 SIE 324; Walker v. Hast Rome, 145 
Ga. 294, 89 SH.204. 

75. Peo. v. Flanagan, 66 N. Y. 237 
5 Hun 187]. 


76. Tulsa St. R. Co. v. Oklahoma 
ae Tract. 'Co., 2%) Ok]. 839) 7113 
180. 

77. Little Rock>R., ete, Coy ‘v. 


North Little Rock, 76 Ark. 48, 88 SW 
826, 1026. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is declared’® or, under some statutes, on the expira- 
tion of a preseribed period for giving notice of a 
complaint against the annexation.”® The statutory 
power of a municipality to extend its boundaries 
by ordinance®® is necessarily limited by a statute 
prescribing the time when the ordinance ean be- 
come operative.*? Under statutes providing for the 
detachment of territory from a village and its an- 
nexation to a city, the detachment and annexation 
must concur in time and legal effect ;** the territory 
is in no sense detached until the annexation 1s 
consummated.’ Some consolidation statutes fix the 
time when the corporate existence of the con- 
solidated city shall begin.’* 

[§ 117] (d) Laws and Ordinances.*® When ter- 
ritory 1s annexed to a municipality it thereby be- 
comes subject to all the laws and ordinances by 
which the municipality is governed,®*® unless there 
is some statutory provision to the contrary,®* such 
as a provision, where one municipality is annexed 
to another, that its ordinances shall continue in 
foree,** or unless the application of such ordinances 
in a particular case would impair the obligation of 
a contract.6® Some statutes relating to the con- 
solidation of municipal corporations provide that the 
ordinances of the municipality having the greatest 
population shall be operative throughout the com- 
bined territory,®® and that the ordinances of the other 
municipalities shall be deemed repealed.®* An act 
consolidating two municipal corporations and pro- 
viding that all ordinances made by the council of 
either city shall remain in force does not have the 
effect of extending the ordinances then in force 
in each of such two cities over the consolidated 
city,°? but merely preserves such ordinances, with 
the same force, effect, and territorial operation as 
they then have until they shall be changed by the 
council of the consolidated city.? 

{§ 118] (e) Officers and Employees.®* Statutes re- 
lating to the annexation of territory to a municipal- 


7S.” Tittle” Rock +R:,\ etc.,. “Co; Vv: 
North Little Rock, supra. 
79. Tulsa St. R. Co. v. Oklahoma 


471, 50 


shUINEULFAL CUNRLFURALIUING 


20 SCt 509, 44 L. ed: 622 [aff 173 I11. 2. 
NE 1104, 53 LRA 408]. 
87. Peo. v. Harrison, 191 I11. 


[40 U.d.] Lat 
ity sometimes variously provide that certain officers 
in the annexed territory shall cease to hold office ;%° 
that they shall be continued in office;®® that em- 
ployees shall be transferred to the annexing mu- 
nicipality;°’ and that the annexing municipality 
shall assume and become liable upon a contract of 
employment made by the annexed municipality.®% 
Such statutes are applicable only to officers and 
employees coming within their terms;°? in the ab- 
sence of express statutory provision to the contrary, 
officers or boards within the annexed territory be- 
come at once funeti officio! and their duties are 
not transferred to officers or boards of the annex- 
ing municipality.2 Also, under some statutes re- 
lating to the consolidation of municipalities the 
chiet officer of one municipality serves in a similar 
capacity in the consolidated municipality until the 
election and qualification of a successor;® all the 
offices forming a part of the local government of 
another municipality are abolished ;* official powers 
are devolved upon the officers of the new munici- 
pality as successors of those of the municipality 
which passes out of existence;? and subordinates 
in departments of the consolidated municipalities 
are transferred to similar positions.° Where a con- 
solidation act provides that it shall not go into 
effect until a specified date,’ the power of one of 
the municipalities, or of a particular board thereof, 
to abolish positions and create new ones continues 
until that date.® 

[§ 119] (£) Courts and Pending Causes. Stat- 
utes relating to annexation or consolidation some- 
times make provision as to the jurisdiction of courts 
in the annexed or consolidated territory,? and for 
the prosecution or defense in the name of the an- 
nexing municipality of pending suits brought by or 
against the annexed or absorbed municipality.1° 
Such provisions, however, do not apply so as to 
confer jurisdiction. on the courts of one county of 
the contest of an election held in another county ;** 


In re East Fruitvale. Sanitary 
158 Cal. 453, 111 P 368-2 
257, Hees Com. v. Marsh, 17 Pa:. Dist. 
Ls 


Dist. Bd. 


Union Tract. Co., 27 Okl. 339, 113 P|61 NE 99; Camp v. Minneapolis, 33 
180. Minn. 461, 23 NW 845. 
g0. See supra § 84. 88.--Peo. v. Harrison, 191 Ill. 257; 
81. Planters’ Gin, ete, Co. 61 NE 99; Swift v. Klein, 163 Ill. 269, 
Greenville, 138 Miss: 876, 103 S 796. 45:' NE 219; Peo. vi Cregier, +138. Ill). 
82. Rost v. Glenville, 1 OhNPNS| 401, 28 NE 812. 
65. 89. See infra § 124. 
83. Rost v. Glenville, supra. 80. Williams v. Bakersfield, 157 


84. State v. Wildwood, 83 N. J. L. 
188, 84 A 274. 

85. Accepted ordinances constitut- 
ing contracts see infra § 122. 

86. Ill—Peo. v. Harrison, 191 Ill. 
267, 61 NE 99; 
Bd. of Education, 133 Ill. 122, 24 NB 
529; School Trustees v. Peoria School 
Inspectors, 115 Ill. A. 479. 

Iowa.—Toledo vy. Hidens, 
352, 13 NW 313. 

Mich.—Deneen y. Houghton County 
Dt cmCone 150 Mich. 2355 21.3) "NWwi 
1126, 13 AnnCas 134. 

Mo.—St. Louis Gaslight Co. v. St. 
Louis, 46 Mo. 121. 

N. J.—Miller v. Greenwalt, 64 N. 
J. L. 197, 44 A 880. 

Wash.—Ettor v. Tacoma, 77 Wash. 
267, 137 P 820; Seattle Lighting Co. 
v. Seattle, 54 Wash. 9, 102 P 767, 18 
AnnCas 1117. 

Ont.—Re Brewer,. 19 Ont. L. 411, 
13 OntWR 954, 1087. 

[a] Municipal consent to location 
of railroad, etc.—A portion-of a city 
subsequently included by enlarging 
its boundaries is subject to the pro- 
vision of a railroad company’s char- 
ter requiring the consent of the com- 
mon council for the location of the 
railroad track, depots, and engine 
PO uReE within the city. Illinois 
Cent. R. Co. v. Chicago, 176 U. S. 646. 


59 Iowa 


McGurn v. Chicago | 


‘75; Miller v. 


Cal. 711, 109-P 482. 

91. Williams v. Bakersfield, supra. 

92. Camp v. Minneapolis, 33 Minn. 
461, 23 NW 845. 

93. Camp vy. Minneapolis, supra. 

94. Officers of combined city and 
Prey governments see Counties 

40. 
; o5. Matter of Fifth Ave., 91 Hun 
259, 36 NYS 141. 

96. Potee vy. Anne Arundel County, 
US Md 3S, ees VATS 84 Pe oatys 
Roosevelt, 24 App. Div. 17, 48 NYS 
1048. 

97. Matter of Worth, 3 App. Div. 
443, 89 NYS 495 [aff 149 N. Y. 622 
mem, 44 NE 1129 mem]. 

98. Bell v. New York, 46 App. Div. 
195, 61 NYS °709: 

99. Peo. v. Roosevelt, 24 App. Div. 
17, 48 NYS 1048; Matter of Fifth 
Ave., 91 Hun 259, 36 NYS 141. 

1. Graff v. Moylan, 28 La. Ann. 
Greenwalt, 64 N. J. L. 
197, 44 A 880; Peo. v. Roosevelt, 24 


App. Div. 17, 48 NYS 1043; Com. Vv. 
Pittsburgh, 18 Pa: Dist.13: Compare 
Peo. v. Wolfert, 6 NYSt 108 (the 


annexation of the town of New Lots 
to the city of Brooklyn, under L. 
[1886] c¢ 3385, wrought no change in 
the official status of the supervisor 
holding office at the time, nor in 
the duties of his official position). 


. 


4 Peo. v. Dalton, 158 N. Y. 204, 52 
NE 1119. See Whiting v. Collier, «9 
Wash. 412, 37 P 660 (a justice of the 
peace in a city of less than five thou- 
sand inhabitants does not, by the 
subsequent consolidation therewith, 
under the same name, of another city, 
so as to make the combined popula- 
tion over five thousand, become a 
justice of the peace for a city of over 
five thousand inhabitants, and enti- 
tled to the salary provided by stat- 
ute for such justices; either he is 
legislated out of office or he retains 
office only within the boundaries of 
the city of which he was a justice 
before consolidation, and under either 
view he is not entitled to the higher 
salary). A 

5. Carey v. Wurster, 31 App. Div. 
5538, 52 NYS #60: 

6." Peo: ve" Cram, “164 aN. Ys 166; 
52 NE 112 [rev 50 App. Div, 380, 64 
NYS 158 (aff 29 Misc. 359, 61 NYS 
858)]1; Murray v. New York, 60 App. 
Div. 541, 69 NYS 959. 

7. See supra § 116. 

8. Thompson v. New York Bd. of 
Education, 201 N. Y. 457, 94. NE 1082 
[aff 136 App. Div. 721, 121 NYS 491]. 

9. Stone y. Charlestown, 114 Mass. 
214; Foering v. Wetzel, 15 Pa. Dist. 
885. 

10. Rudolph v. Birmingham, 188 
Ala. 620, 65 S 1006; Birmingham v. 
Darden, 1 Ala. A. 479, 55 S 1014. 

11. Foering v. Wetzel, 15 Pa. Dist. 
885 (the matter being governed by 
another statute). 

Jurisdiction of election contests 
generally see Hlections § 270. 
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and a municipal court cannot exercise jurisdiction 


in annexed territory situated in another county.’” 

[§ 120] (g) Streets and Public Ways. Property 
annexed to a municipality is subject to use for 
streets and alleys.1% Also, the municipality acquires 
streets, alleys, highways, bridges, and other public 
ways in the annexed territory,!* and may regulate 
and control their use’® and the operation of a street 
railway line thereon,'® to the exclusion of the au- 
thorities of the political subdivision formerly ex- 
ercising control.17 On the other hand, the munici- 
pality takes such public ways in trust for the 
public,?® subject to established grades’® and rights 
reserved by a dedicator,2° and there is imposed 
upon it the same municipal duties and liabilities 
as to streets, highways, and bridges in the annexed 
territory as rest upon it in regard to those in the 
original territory.2!. Likewise, a continuing public 
duty to construct and maintain a bridge imposed 
by law upon two or more municipal corporations, 
which are afterward consolidated by the legisla- 
_ture, devolves. upon the new corporation.?? 

[§ 121] (h) Property and Assets.?* A municipal 
corporation annexing territory retains title to the 
property which it holds at the time of the annexa- 


Peo. v. Rodenberg, 254 Ill. 386, 
98 NE 764. " 
13. Boise City v. Boise City Dev. 
Co., 41 Ida. 294, 238 P 1006. 
14. Akron, etc., Rapid Transit Co. 
v. Erie R. Co., 28 Oh. Cir... Ct. 36: 
15. San Francisco-Oakland Termi- 


18 Pa. . Super. 


v. Schriner, 
633. 


MUNICIPAL CORPORATIONS 


Tp., 77 Ind. A, 32, 130 NE 879; In re 
Wilkins Tp. School Dist., 
LegJNS 189 bree oe other grounds 

Is 
Lawrence [cit Prescott v. 
100 Tenn. 591, 593, 47 SW 181]; State 
151 Wis. 


tion,?4 and, in the absence of a statute to the con- 
trary, it acquires title to the public property situ- 
ated in the annexed territory”® without payment of 
compensation to the political corporation or sub- 
division from which the territory is taken.?° How- 
ever, the legislature may”? and sometimes does** pro- 
vide, on annexation, for an equitable division or 
apportionment of publie property, or it provides 
for the payment by the annexing municipality to 
the political subdivision from which the territory is 
taken of a share of the value of the public prop- 
erty in such territory,2® or for the payment by 
the annexing municipality of an existing indebted- 
ness on account of the property, as a condition prece- 
dent to taking possession thereof,®° or for the pay- 
ment to the annexing municipality, by the political 
subdivision from which the territory is taken, of 
a share of the value of the property or assets 
remaining in such political subdivision.*! On prin- 
ciple, and apart from express statutory provision, 
a city annexing territory should not be reqtired to 
compensate the county for public buildings or im- 
provements situated in the annexed territory and 
already paid for,*? as distinguished from improve- 
ments as to which there is an existing indebted- 


or should be indebted, the corporation 
should be liable therefor, and until it 
Should be paid should not have pos- 
session of the property, and prior to 
such act a town had been incorpor- 
ated, the boundaries of which in- 
cluded a school lot and building pre- 


31 Bittsb 


Nashville v. 
Lennox, 


162, 138 NW 
38 


[$§iit9siedes 


nal R. Co. v. Alameda County, 66 Cal. 
A. 77, 225 P 304; Peo. v. Chicago x. 
Co., 270° Ill. 278, 110 NE 394; Peo. v. 
Chicago Tel. Co., 245 Ill. 121, 91 NE 
1065. 

16. Peterson v. Tacoma R., 
Co., 60 Wash. 406, 111 P 338, 
AmSR 936. 

17. San Francisco-Oakland Termi- 
nal R. Co. v. Alameda County, 66 Cal. 
A. 77, 82, 225 P 3045 Peo. v. Chicago 
R: Co., 270 fl. 278, 110; NE 394; Peo. 
vi. Chicago Tel. Co., 245 Tl. 121, 391 
NE 1065; Peterson v. Tacoma R., etc., 
Co., 60 Wash. 406, 111 P 338, 140 ‘Am 
SR 936. 

“The supervision and control of all 
public highways within the annexed 
territory passes from the county to 
the municipality.’’ San Francisco- 
Oskland Termiral R. Co. v. Alameda 
County, supra. 

18. Akron, etc., Rapid Transit Co. 
vi rie Re Co), 12:3) Oh. Cir Gt (36) 

19. Dayton v. Haines, 12 Oh. A, 
ASIN LE OMCHIAS bt. 

20. Lynchburg: Tract., etc., Co. v. 
Lynchburg, 142 Va. 255, 128 SE 606, 


43 ALR 752. 

21. Moore v. St. Paul, 82 Minn. 
494, 85 NW 163; Ehrgott v. New 
York, 96 N. Y. 264, 48: AmR 622. 

22. Winters v. George, 21 Or. 251, 
27 P 1041. 

23. Highways and bridges see su- 
pra § 120. 

24. Girard v. Philadelphia, 7 Wall. 
C0 S35) P19: Deed? 53854 Meizer =v, 
Yohn, 37 Ind. 415; Higginson v. Tur- 
ner, 171 Mass. 586, 51 NE 172. 

25. White v. Atlanta, 134 Ga. 532, 
68 SE 103; Jeffersonville v. Jefferson- 
ville School Tp., 77..AInd. A. 32, 130 
NE 879; State v. Schriner, 151 Wis, 
162, 138 NW 6338 [dist Depere: v, 
Bellevue, 31 Wis. 120, 11 AmR 602; 


etc., 
140 


Milwaukee v. Milwaukee, 12 Wis. 93]. | 
| —Where a statute (Acts [1899] p 276; 
| Burns Rev. St. Annot. [1901] § 5997a) 


See Springwells Tp. v. Wayne County 
Treasurer, 58 Mich. 240, 25 NW 329 
(confining the. rule to lands and hold- 
ing that it does not extend to the 
right to a liaguor tax already due 
from a dealer in the annexed terri- 
tory). , 

[a] Public school property is 
within the application of the rule. 
Jeffersonville v. Jeffersonville School 


| corporated 


Compare White v. Fuller, 
Vt. 193 (holding otherwise as to a 
proprietary right in certain land 
reserved and appropriated by charter 
for the use of schools). 

26. Jeffersonville v. Jeffersonville 
School Tp., 77 Ind. A. 32, 130 NE 879 
(noting a repeal of statutes); In re 
Wilkins Tp. School Dist., 31 Pittsb 
LegJNS 189 [rev on other grounds 
18 Pa. Super. 293]. na 

1 


27. Stone v. Charlestown, 


Mass. 214; State v. Schriner, 151 Wis. | 


162, 188 NW 633. 

Legislative power to apportion 
property on change of corporate 
boundaries generally see Constitu- 
tional Law § 629. 

28. Peo. v. Dunn, 168 App. Div. 
678, 154 NYS 346 [aff 217 N. Y. 688 
mem, 112 NE 1071 mem]. 

[a] Application of statute.—In- 
Surance money arising from the de+ 
struction of a school building is not 
within a statute relating to the an- 
nexation by a city of part of a school 
district and providing that a board of 
audit shall apportion to the city such 
personal property of the school dis- 
trict as may be just and proper. 
Peo. v. Dunn, 168 App. Div. 678, 154 
NYS 346 [aff 217 N. Y. 688 mem, 112 
NE 1071 mem] (while personal prop- 
erty may consist of money, the stat- 
ute has ample scope when confined 
in its application to physical personal 
property and insurance money result- 
ing from the loss of personal prop- 
erty, without extending it to cover 
money arising from the destruction 
of real property). 

29. State v. Schriner, 151 Wis. 162, 
138 NW 633. 

20. Maumee School Tp. v. Shirley 


City School Town, 159 Ind. 4238, 65 
NE 285. 
[a] Statute inapplicable to facts. 


provided that, where any city or in- 
town had annexed or 
should thereafter annex any terri- 
tory, or where any town should he 
“thereafter incorporated,’ in which 
territory so annexed or incorporated 
there was or should be any school 


‘property for which the district was 


viously built by a township, and for 
which it was indebted, the statute did 
not apply to the case, since creating 
a corporation embracing territory 
was not equivalent to annexing terri- 
tory to an existing corporation, and 
since the terms of the statute as to 
the incorporation of towns excluded 
any retrospective operation. Mau- 
mee School Tp. v. Shirley City 
School Town, 159 Ind. 423, 65 NE 285. 

31. Ottawa v. Nepean, 2 OntWN 
480, 17 OntWR 1051. 

fa] A bridge (1) located in that 
part of the township not annexed to 
a city does not come within the term 
“assets” as used in such a statute, 
there being no property right of any 
money value, and, so far as the town- 
ship is conccrned, the bridge being a 
liability rather than an asset. Ot- 
tawa v. Nepean, 2 OntWN 480, 17 
OntWR 1051. (2) Bridges generally 
see Supra § 120. 

32. Norfolk County v. Portsmouth, 
124 Va. 639, 98 SE 755. 

[a] Reasens for rule-—“On prin- 
ciple, annexation proceedings cannot 
be regarded as transactions of pur- 
chase and sale between private par- 
ties. They in truth involve merely a 
change of form of government of the 
territory affected from that of a 
county to that of a town or city. 
The county, town or city are all alike 
mere political sub-divisions of but 
one and the same government, that 
of the State. Whatsoever has been 
done by the county government in the 
rast and paid for, in the way of pub- 
lic improvements in the territory in 
question, has been done, as a gen- 
eral rule, by the people and property 
owners of such territory by their 
contributions of taxes, and if not, to 
tie extent that such improvements 
have exceeded such contributions, 
their construction has been justified 
upon the consideration that their 
creation was for the general welfare 
of the whole af those upon whom 
the burden was placed of bearing the 
exgense of such construction. So 
far as paid for, therefore, the corpus 
of such improvements constitutes no 
existing burden. The debit and credit 
side of the account of their construc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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ness.** Statutes departing from this principle will 
be strictly construed** and confined in their ap- 
plication to eases clearly within their terms. On 
the consolidation of two or more municipalities, 
their property passes to the consolidated municipal- 
ity.“ Likewise, where a municipal corporation 
ceases to exist by virtue of the annexation of all 
its territory to another municipal corporation,** its 
property passes to the annexing corporation.§® 

Revenue from franchise. In some jurisdictions it 
is held that a city does ‘not, by annexing part of a 
eounty in which a street railway is operated under 
a franchise granted by the county, become entitled 
to annual payments stipulated to be paid by the 
street railway company to the county in considera- 
tion of the granting of the franchise;°® but in 
other jurisdictions a contrary conclusion is 
reached.*° 

[§ 122] (i) Contracts and Indebtedness—aa. Of 
Annexing Corporation. Debts of a municipality con- 
tracted before an annexation of territory become 
a burden upon the added territory as well as upon 
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the original territory, in the absence of statutory 
provision to the contrary.*! An accepted ordinance 
or franchise or other contract between a municipal 
corporation and a quasi-public corporation is opera- 
tivc and binding within the corporate limits of the 
municipality as extended by an annexation of ter- 
ritory,*” unless the terms of the ordinance do not 
admit of this interpretation*® and the practical con- 
struction placed on them by the parties is to the 
contrary.** In jurisdictions where the city coun- 
cil may annex territory by ordinance without any 
petition,*® it is held that, where the minutes of 
the city council merely show that a petition was 
read, accepted, and ordered spread upon the rec- 
ords, without any further notice being taken thereof 
by ordinance or otherwise, the annexation of ter- 
ritory by ordinance does not create a binding con- 
tract upon the part of the city council to perform 
conditions stated in the petition.*® 

TS 123] bb. Of Annexed or Consolidated Territory 
or Corporation—(aa) In General. Both under con- 
stitutions and statutes expressly so providing*’ and 


tion is closed. They pass, it is true, 
with the territory covered by an an- 
nexation into the jurisdiction of and 
under a new form of government. 
But the new government is still a 
government of the same territory ana 
of the same people and over the prop- 
erty therein. To require the new 
government to pay tor the public 
property in the territory it receives 
would be the same thing in effect a: 
to require such government to make 
again the same outlay which has 
been already made; which, of course, 
would have to be met in future by 
taxation; and which taxation, in part, 
at least, would fall upon the former 
people and property owners of the 
annexed territory, and to that extent 
would result in compelling them to 
pay twice for the same public im- 
provements, or to pay for what the 
general welfare, never required that 
they should pay.” Norfolk County v. 
Portsmouth, 144 Va. 639, 659, 98 SE 
755 


83. Norfolk County v. Portsmouth, 
supra. : 

34. Norfolk County v. Portsmouth, 
supra. 

35. Norfolk County v. Portsmouth, 
supra. 

sé. U. S.—Girard v. Philadelphia, 


7 Wall. 1, 19 L. ed. 53. 
Colo.—Boston, etc., Smelting Co. v. 


Elder, 20 Colo. A. 96,.77 P 258. 
“ea peed v. Goodgame, 108 S 


Nebr.—State v. Dahlman, 100 Nebr. 
416, 160 NW 117. 

Pa.—Com. v. Marsh, 34 Pa. Co. 407. 
See Oil City v. Oil City, 1 LegGaz 
502 (where two boroughs and part of 
the tcwnship were constituted into 
one municipality by a statute which 
was silent as to the description of 
the public property within, but ex- 
pressly gave the officers control of 
the department to which such prop- 
erty belonged, the officers must as- 
Sume control of the property; and 
an action by one of the inhabitants 
of one of the boroughs against the 
inhabitants of the whole municipality 
for the public property belonging to 
it at the time of its incorporation 
could not be maintained). 

Wash.—De Mattos vy. New. What- 
com, 4 Wash. 127, 29 P 933 

Wis.—Dousman ‘Vie nanaukee + 
Pian, $1; 

87. See supra § 113. 

os. U. S.—Mt. Pleasant v. Beck- 
with, 100 U. S. 514, 25 L. ed. 699. aa 
Colo. 104, 34 P 947, 41 AmSR 208. 

Fla.—State v. ‘Goodgame, 

N. Y.—Huffmire v. Brooklyn, 162 
N. Y. 584, 57 NE 176, 48 LRA 421 


Colo.—Valverde . Shattuck, 
108 S 
836. 
[aff 22 App. Div. 406, 48 NYS 132]. 


Wis.—Schriber v. Langlade, 66 Wis. 
616, 29 NW 547, & 

And see Thompson v. Abbott, 61 
Mo. 176 (like holding where all the 
territory of a school! district was an- 
nexed to a city for school purposes). 

9. Wentworth County v. Hamil- 
ton Radial Electric RK. Co., 54 Can. 
S. C. 178 [allowing app 385 Ont. L. 
434, 28 DomLR 110]. 

Effect of annexation on franchise 
generally see infra §§ 122, 124. 

49. San Francisco-Oakland Termi- 
nal R. Co. v. Alameda County, 66 Cai. 
A. 77, 225 P 304. 

[a] Reasons for rule are that 
“when the franchises were granted 
the county was merely accing as the 
agent of the state; that the gross re- 
ceipts charge was exacted as a toll 
for the use of the state’s public 
highways; that when the supervision 
and control of these highways was 
transferred to a new state agency, 1t 
carried the benefits aS well as the 
burdens, including the right to col- 
lect and retain these charges.’”’ San 
Francisco-Oakland Terminal -R. Co. 
v. Alameda Coun y, 66 Cal. A. 77, 83, 
225 P 304. 

41. Ga—White vy. Atlanta, 134 
Ga. 532, 68 SE 103; Cash v. Douglas- 
ville, 94 Ga. 557; 20 SE 438. 

Ky. —Fence vy. Hrankfort, 101 Ky. 
534, 41 SW 1011, 19 KyL 721. 

Mich.—Smith Vv. Saginaw, 81 Mich. 
123, 45 NW 964. 

Nebr. —Gottschalk v. 32 
Nebr. 653, 49 NW 715. 

N. C.—Watson v. Pamlico County, 
82N. Cr 17. 

[a] Debt created for public im- 
provements.—The inhabitants of a 
village annexed to a city cannot com- 
plain that the city has a large debt 
which they had no voice in creating, 
where it was created for publie im- 
provements which they enjoy in com- 
mon with others. Pence v. Frank- 


Becher, 


fort, 101 Ky. 534, 41 SW 1011, 19 
KyL 721. 
{[b] The legislature has power to 


make annexed territory liable for the 
debts of the original corporate body. 
Abell v. Clarkson, 206 App. Div. 172, 
200 NYS 570 [rev on other grounds 
237 N. Y. 85, 142 NE 360]. 

42. St. Louis Gaslight Co. v. St. 
Louis, 46 Mio. 121; Peterson v. Ta- 
coma R., ete., Co., 60 Wash. 406, 111 
P 338, 140 AmSR 936. 

Applications of rule: 
eet of gas company see Gas 

it 


§ é 
Street railway franchise limiting fare 
see Carriers § 1089 note 4 [dl]. 
43. Detroit United R. Co. v. Peo., 
242 U. S. 238, 37 SCt 87, 61 L. ed. 268 
[rev 173 Mich. 314, 189 NW 56 and 
162 Mich. 460, 125 NW 700, 127 NW 
748, 189 AmSR 582]. 


44, Detroit United R. Co. v. Peo., 
supra. 

45. See supra § 84. 
46. White v. Glasgow, 
146 SW 19. 

47. Ala— Birmingham v. Darden, 
1 Ala. A. 479, 55 S 101 

Colo.—Denver Vv. dame County, 33 
Colo. 1, 77 P 858; Valverde v. Shat- 
Behe 1§ Colo. 104, 34 P 947, 41 AmSR 

0 


148 Ky. 138, 


Ky.—Carpenter v. Central Coving- 
ton, 119 Ky. 785, 81 SW 919, 26 Kyl 
430; Pence v. Frankfort, 101 Ky. 534, 
41 SW 1011, 19 hyL 721. 

Mass.—Stene v. Charlestown, 114 
Mass. 214. 

M.ch.—Smith y. Saginaw, 81 Mich. 
123, 45 NW 964. - 

Nebr. —State v. Dahlman, 100 Neopr. 
416, 160 NW 117%. 

N. Y.—Lanigan y. New York, 70 N. 
Y. 454; Vyler v. Lansingburgh, 176 
App. Div. 165, 78 NYS 483 Laff 387 
M.se. 604, 76 NYS 139, and app dism 
175° N. Y. 463 «mem, 67 Nt 1090 
mem]; Worth v. Brooklyn, 84 App. 
Div. 223, 54-NYS 484; Koelesch v. 
slay Yors, 34 App. Div. 98, 54 NYS 
10. 

Pa.—Moore y. Pittsburgh, 254 Pa. 
185, 98 A 1037; Trocp v. Pittsburgh, 
254 Pa. 172, 98 A 1034. : 

Tex.—Barber v. East Dallas, 83 
Tex. 147, 18 SW 4388; Dallas v. Bee- 
man, 23 Tex. Civ, A. 315, 55 SW 762. 

Wash.—Potter v. Black, 15 Wash. 
186, 45 P. 787; De Mattos v. New 
Whatcom, 4 Wash. 127, 29 P 933. 

[a] Construction and application 
of statutes.—(1) Such statutes trans- 
fer liability for debts but do not af- 
fect their status-or character nor 
abolish distinctions between d.fferent 
debts arising from different modes of 
creation; Such debts are to be treated 
just as they have been previously. 
Troop v. Pittsburgh, 254 Pa. 172, 98 
A 1034 (dealing with the distinction 
between two classes of indebtedness, 
one created without the consent of 
the electors and ealled ‘council- 
manic,” and the other authorized by 
the electors and called ‘“‘electoral’’). 
(2) Liabilities arising ex delicto as 
well as those arising ex contractu are 
within the statutes. Birmingham v. 
Darden, 1 Ala. A. 479, 55 S 1014; 
Tyler v. Lansingburgh, 76 App. Div. 
165, 78 NYS 433 [aff 37 Misc. 604, 76 
NYS 139, and app dism 175 N.’ Y. 
463 mem, 67 NE 1090 mem] (pending 
action for negligence); Barber v. 
Hast Dallas, 83 Tex. 147, 18 SW 4388 
(liability for damages resulting from 
the tortious acts of the municipal 
officers in removing a private dwell- 
ing and tearing down a fence pre- 
paratory to taking land for a public 
street); Dallas v. Beeman, 23 Tex. 
Civ. A. 315, 55 SW 762 (liability for 
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under statutes making no provision on the sub- 
ject,*® where two or more municipal corporations 
are consolidated, or the entire territory of one 


municipal corporation is annexed 


contracts and indebtedness of the corporations which 
are consolidated or annexed become the contracts 
and indebtedness of the consolidated or annexing 
Sometimes, however, legislative pro- 
vision is made for the continued responsibility and 
lability of each municipality for its own existing 
indebtedness,*® and for the payment thereof by 
taxation limited to the property within its cor- 
porate limits as they existed at the time of an- 
Hither method is 
‘within the power of the legislature to, prescribe,°* 
it being competent for the legislature to provide, 
in authorizing annexation or consolidation, by whom 
and in what manner the preéxisting indebtedness 
of the municipalities affected shall be paid,®* and, 


corporation. 


nexation or consolidation.®? 


damages to land caused by _ the 
wrongful digging of a ditch through 
it by one of the cities which were 
consolidated). (3) A general statu- 
tory provision that a town annexing 
an incorporated town shall be liable 
for the debts of the annexed town 
dces not apply where the annexed 
territory is unincorporated. Carpen- 
ter v. Central Covington, 119 Ky. 785, 
81 SW 919, 26 KyL 430. 

[b] Power of city auditor to pass 
on claims.—Under LL. (1874) e¢ 304, 
consolidating the city and county of 
New York and making all charges 
against the county charges against 
the city, end L. (1873) c 335, whereby 
the voucner for a claim against the 
city was required to be examined 
and allowed by the auditor, and ap- 
proved by the comptroller, where a 
‘valid claim against the county had 
been duly audited and approved by 
the board of supervisors, there was 
nothing for the city auditor to do be- 
fore allowing such claim but to ex- 
amine the voucher and see that it 
was in proper form, and ne had no 
right to revise the action of the su- 


pervisors. Lanigan v. New York, 70 
N. Y. 454. 
48. U. S.—Mt. Pleasant v. Beck- 


with, (100° U:«S. 514, 25. Tn ed.1699; 
Pepin Tp. v. Sage, 129 Fed. 657, 64 
‘CCA 169; Brewis v. Duluth, 13 Fed. 
334, 3 McCrary 223, 9 Fed. 747, 3 Mc- 


Crary 219. 

eae ate v. Goodgame, 108 §S 
6. 
Ga.—Cash v. Douglasville, 94 Ga. 


557; 20 SE 438. 

Ida.—Oliver v. Wendell Highway 
Dist., 38 Ida. 635, 638, 224 P 81 [cit 
Cyc]. 

La.—Lake Charles Ice, ete., Co. v. 
Lake Charles, 106 La. 65, 30 S 289; 
State v. New Orleans, 41 La. Ann, 91, 
5 S 262. 

Mich.—Smith v. Saginaw, 81 Mich. 
123, 45 NW 964. 

N. Y.—Huffmire v. Brooklyn, 162 
N. Y. 584, 57 NE 176, 48 LRA 421 
[aff 22 App. Div. 406, 48 NYS 1382]; 
Bronx Gas, etc., Co. v. New York, 17 
Misc, 433, 41 NYS 358. 

Pa.—Pennsylvania Water Co. v. 
Pittsburg, 226 Pa. 624, 75 A 945. 

Wash.—De Mattos v. New What- 
com, 4 Wash. 127, 29 P 933. 

Wis.—Schriber v. Langlade, 66 Wis. 
616, 29 NW 547, 554; Dousman v. 
Milwaukee, 1 Pinn. 81. 

And see Thompson v. Abbott, 61 
Mo. 176 (applying a like rule where 
all the territory of a school district 
was annexed to a city for school pur- 
poses, and the, district ceased to ex- 
ist). 

To extent of assets received. 
—Where one municipality annexes 
another and receives money and prop- 
erty liable for the debts of the an- 
nexed municipality, it is liable for 
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to another, the 


such debts at least to the amount of 
the assets received. Walker v, Rome, 
6 Ga. A. 59, 64 SE 310. 

[b] Statute not relieving annex- 
ing city from liability—L. (1894) 
c 356 § 4, providing that the city of 
Brooklyn should not be liable for any 
debt, liability, or obligation of the 
town of Flatbush, which the act an- 
nexed to the city, incurred before 
annexation, but that the property in 
such town should remain liable, 
merely defined the area of taxation 
for such liabilities, and did not re- 
lieve the city from liability in a suit 
by one injured by the construction of 
a sewer by the town of Flatbush 
prior to the annexation. Huffmire v. 
Brooklyn, 162 N. Y. 584, 57 NE 176, 
48 LRA 421 [aff 22 App. Div. 406, 48 
NYS 132]. 

{[c] Transfer to several corpora- 


tions.—On the dissolution of a mu-} 


nicipal corporation and the transfer 
of its territory to others, where the 
legislature does not apportion its in- 
debtedness between such others, they 
will be severally liable in proportion 
to the value of the taxable property 
of the dissolved corporation which 
falls within their boundaries respec- 
tively. Mt. Pleasant v. Beckwith, 100 
U. S. 514)::25 L. -ed...699; Pepin Tp, 
v. Sage, 129 Fed. 657, 64 CCA 169; 
Brewis v. Duluth, 9 Fed. 747, 3 Mc- 
Crary 219, 13 Fed. 334, 3 McCrary 
223; Beckwith v. Racine, 3 F. Cas. 
No. 1,213, 7 Biss. 142 [aff 100 U. S. 
514,-25 L. ed. 699]. 

{d] Tllegal amendment of charter. 
—Where a city charter iS amended so 
as to extend its limits and the new 
corporation succeeds to the old cor- 
poration, it is liable for legitimate 
debts contracted in furnishing water 
and light to the city within the old 
limits to the extent furnished, al- 
though the amendment is _ illegal, 
since such amendment does not have 
the effect of placing the city in a 
situation to deny its indebtedness. 
Lake Charles Ice, etc., Co. v. Lake 
Charles, 106 La. 65, 30 S 289. 

49. Burlington Sav. Bank y. Clin- 
ton, 106 Fed. 269 (Iowa _ statute); 
Pennsylvania Co. v. Pittsburg, 226 
Pa. 322, 75 A 421, 134 AmSR 10638 
(decided under a statute since re- 


‘pealed). 


[a] Continuing expenses.—Under 
a statute consolidating several mu- 
nicipalities and dividing the consoli- 
dated city into taxing districts cor- 
responding in territory to the former 
municipalities and imposing upon 
each taxing district the burdens, ex- 
penses, and liabilities of its munici- 
pal predecessor, such burdens, ex- 
penses, and liabilities are not con- 
fined to unsatisfied cbligations due or 
performable at the time of the pass- 
age of the statute but extend to con- 
tinuing municipal burdens and ex- 


[§ 123 


after it has prescribed one method, to change its 
policy and substitute another one.°* 
relating to the annexation of a part of a town- 
ship or county to a municipality provide for an 
adjustment and apportionment of the indebtedness 
of the township or county between it and the mu- 
nicipality,°* or change the method and agencies by 
and through which county charges on the annexed 
territory shall be paid.°® 
ing a township between two municipalities direct 
the debts owing by the township to be paid, in 
certain proportions, by the two corporate bodies.°® 
After consolidation the authorities of the former 
municipalities are without power to make new con- 
tracts;°" and as a rule the annexing or consolidated 
municipality is not lable on contracts made by 
authorities formerly exercising jurisdiction over the 
annexed or consolidated territory where such con- 
tracts are beyond their power to make;°® but under 


Some statutes 


Also, some statutes divid- 


penses. State v. McManen, 88 Conn. 
461, 91 A 445 (holding that a particu- 
lar district is liable for the expense 
of lighting its streets). 

50. See infra § 126. 

51. White v. Atlanta, 134 Ga. 532, 
535, 68 SH 103 [cit Cyc]; Moore v. 
Pittsburgh, 254 Pa. 185, 98 A 1037; 
Troop v. Pittsburgh, 254 Pa. 172, 98 
A 1034; Pennsylvania Co. v. Pitts- 
burg), 226 -Paw.822¢ %75 A c:42dhr 134 
AmSR 1063. , 

52. Oliver v. Wendell Highway 
Dist., 38 Ida. 635, 224 P 81. And see 
generally Constitutional Law § 629. 

53. See Constitutional Law § 629. 

54. Queens County v. New York, 
48 App. Div. 337, 62 NYS 1047; Mat- 


ter of Lent, 16 Misc. 606, 40 NYS 
570; -Valley Tp. v. Coatesville Bor- 
ough, 51 Pa. Super.- 186; Norfolk 


County v. Portsmouth, 124 Va. 6389, 
98 SE 755. 

[a] Application of statutes.—Un- 
der L. (1895) ec 934, annexing certain 
towns to New York City and declar- 
ing in § 1 that the city should be 
liable for all dekts, obligations, and 
liabilities of the annexed territory, 
“except as may be modified by the 
provisions herein contained,’ and 
providing in § 3 that “such propor- 
tion of the debts and liabilities of 
each of said towns as should 
proportionately and equitably be paid 
by the inhabitants ... of the terri- 
tory by this act annexed” should be 


‘paid by New York City to each of 


such towns, it was held that such 
§ 3 did not apply where towns were 
wholly annexed, but in such cases 
New York City was liable for all the 
debts of the annexed towns. Bronx 
Gas, etc., Co. v. New York, 17 Misc. 
433, 41 NYS 358. 

55. Matter of Vacheron, 51 App. 
Div. 182, 64 NYS 5038. 

56.. Neilson v. Newark, 49 N. J. L. 
246, 8 A 292. 

57. Twitchell v. Philadelphia, 33 
Pa, 212. 

58. See cases infra this note. 

fa] Thus (1) where plaintiff in 
1897 made a ten years’ contract with 
Que6is County for sprinkling roads 
at a certain amount per mile per sea- 
son, such contract was valid only for 
the year 1897, since the charter of 
New York taking effect Jan. 1, 1898, 
deprived the board of Supervisors of 
the power over such roads after that 
date; and therefore plaintiff could not 
recover from the city of New York 
for services afterward performed un- 
der such contract. Vacheron v. New 
York, 34 Misc. 420, 69 NYS 608. (2) 
Where intermediate tne enactment of 
the statute and the time it is to take 
effect a contract for street lighting 
is entered into by a town just prior 
to its becoming merged in the city, 
not to take effect until after the con- 
solidation, and to run for a period of 


——— 
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some circumstances it is held otherwise.®® 
~been held that a city in annexing territory may,°° 
but need not,*! accept the burden of an executory 
contract, and that, where it does not do so and 
the contract does not come within a constitutional 
guaranty, it is extinguished by the act of annexa- 
tion. Where a town contracted with an attor- 
ney to bring proceedings to test the validity of 
an act annexing it to a city in the event the act 
became a law, the attorney cannot recover for his 
services against the city,®? as there was no liability 
at the time when the act took effect.64 A mu- 
nicipality is not liable for the debts of another 
municipality where, without statutory authority,®® 
and by mistake, it attempted to annex part of the 
territory of the latter municipality®® and subse- 
quently, after the dissolution of the latter municipal- 
ity, it again annexed the same territory. 

The remedy of creditors against the consolidated 
or annexing municipality depends primarily upon 
the statute. Under some statutes an action at law 
will lie.°* Otherwise the remedy is by a suit in 
equity.® 

[§ 124] (bb) Contracts Relative to Use of Streets. 
Where territory is detached from one municipality 
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and attached to another, a contract between the 
former municipality and a telephone, street rail- 
way, or other public service company relative to the 
use of streets cannot be repudiated either by the 
annexing municipality’? or the company,’+ but the 
annexing municipality has a right, with the consent 
of the company, to change the contract’? or to 
make an entirely new contract.”* 

[§ 125] (ce) Bonds. On the consolidation or 
merger of municipalities the legal obligation of 
bonds issued by one of them remains unimpaired,’* 
but the mere completion of the consolidation pro- 
ceedings does not make the bonds a lien on private 
property.”° Statutes sometimes provide for the as- 
sumption by an annexing or consolidated municipal 
corporation of bonds previously issued by a town 

district,“° or, where only part of a district is 


annexed, for exemption of the annexing municipal- 


ity from hability on certain bonds of the distriet.77 
Where a sanitary district ceases to exist on its 
annexation to a municipal corporation,’ its power 
to issue bonds thereafter likewise ceases.7? Whether 
the annexing municipality can maintain actions on 
bonds made with or to the annexed corporations 
depends upon the terms of the statute.®° 


ten years thereafter, it is not made in 
>good faith and is against public pol- 
icy where there is a provision in the 
charter of the consolidated city limit- 
ing such contracts to a term of one 
year. Hendrickson vy. New York, 
160 N. Y. 144, 54 NE 680 [aff 38 App. 
Div. 480, 56 NYS 580 (rev 24 Misc. 
231, 52 NYS 790) 1. 

59. Schwan v. New York, 173 N. 
Y. 32, 65 NE 774. 

[a] Thus, where plaintiff sued the 
city of New York under a contract 
made in December, 1897, with the 
trustees of an incorporated village 
for sprinkling streets from May l, 
1898, to October 1, and the village, 
under the Greater New York Charter, 
became merged in the city of New 
York on Jan, 1, 1898, and it appeared 
that under the New York Charter the 
village authorities had prepared a 
budget which included the contract 
in question, and that taxes had been 
accordingly levied, and that plaintiff 
had performed the contract to de- 
fendant’s knowledge, it was error to 
dismiss the complaint on the ground 
that the village trustees had no au- 
thority to make a contract extending 
beyond their term of office, and 
plaintiff should have been allowed to 
show that the tax required for pay- 
ment for such contract had been duly 
levied, and performance by him of 
the terms of the contract. Schwan v. 
New York, 173 N. Y. 32, 65 NE 774 
[rev 65 App. Div. 420, 72 NYS 806]. 

60. Ettor v. Tacoma, 77 Wash. 267, 
273, 274, 187.P 820. 

61. Ettor vy. Tacoma, supra. 

“A city is not bound to accept the 
encumbrance of an executory con- 
tract when annexing territory.” Et- 
tor v. Tacoma, supra. 

62. Ettor v. Tacoma, supra. 

“Contracts, theretofore entered into 
by the legislative or administra- 
tive body having jurisdiction over 
the new territory, and not then exe- 
euted, or if of such character that 
their execution would be inconsistent 
with or tend to defeat the contracts, 
rights, powers, and duties of the an- 
nexing municipality, and not coming 
within some guarantee of the con- 
stitution, should be held to be ex- 
tinguished by the act of annexation.” 


HEttor v. Tacoma, supra. 

63. Henderson v. New York, 65 
App. Div. 180, 72 NYS 609. 

64. Henderson v. New York, su- 
pra. : 

65. See supra § 75. "4 


66. Fabric Fire Hose Co. v. Vicks- 
[43 C. J.—10]- 


burg; 117 Miss. 89, 77 S ‘911, 

67. Fabric Fire Hose Co. v. Vicks- 
burg, supra. 

68. Neilson v. Newark, 49 N. J. L. 
246, 8 A 292; Huffmire v. Brooklyn, 
162) IN. Y. °584, 57 NEY 176; 48> RA 
421 [aff 22 App. Div. 406, 48 NYS 
132]; Koelesch v. New York, 84 App. 
Div. 98, 54 NYS 110; Vacheron v. New 
York, 34 Misc. 420, 69 NYS 608. 

fa] An audit of the claim is not 
necessary before bringing the action. 
Vacheron v. New York, 34 Misc. 420, 
69 NYS 608. Compare Peo. v. Coler, 
48 App. Div. 492, 62 NYS 964 (dis- 
cussing the point and indicating the 
contrary in an action of mandamus 
to compel an audit). Contra Mc- 
Donnell v. New York, 4 Hun (N. Y.) 


559. 

[a] Retroactive statutes.—Where 
a school district adjoining a city is- 
sued bonds for the purchase of a site 
for a schoolhouse and for the erec- 
tion of the building, and in 1889 the 
city annexed a part of the territory 
of the school district, including the 
schoolhouse and a _ statute subse- 
quently enacted (L. [1893] c 128) 
provided for a settlement between 
the school district and the city, the 
law, although retroactive, was valid, 
as a moral obligation rested on the 
city after the annexation to assume 
payment of the bonds, and the act 
changed this into a legal obligation. 
Topeka Ba. of Education y. State, 64 
Kani 6-67 P7559" 


472. [b] Registration or conversion of 
69. Mt. Pleasant v. Beckwith, 100] bonds.—Greater New York Charter 
U. S. 514, 25 L. ed. 699; Burlington | § 172 (lL. [1897] c¢c 378), <providing 


Sav. Bank v. Clinton, 106 Fed. 269; 
Brewis v. Duluth, 9 Fed. 747, 3 Mc- 
Crary 219, 13 Fed. 334, 3 McCrary 223. 

70. Peo. v. Chicago R. Co., 270 Ill. 
278, 110 NE 394; Peo. v. Chicago Tel. 
Co., 245 Ill. 121, 91 NE 1065; Penn- 
sylvania Water Co. v. Pittsburg, 226 
Pa. 624, 75 A 945. And see Wyoming 
v. Ohio Tract. Co., 104 Oh. 325, 135 
NE 675 (where the judges were not 
agreed on the grounds of reversal 
and the point was discussed in con- 


curring, but unauthoritative, opin- 
ions). 
{a] Impairment of obligation of 


contract.—State statutes providing 
that the ordinances of the munici- 
pality shall apply to annexed terri- 
tory are invalid to the extent that 
the ordinances impair the obligation 
of a prior contract between a street 
railway company and a village or 
township. Detroit United R. Co. v. 
Peo., 242 U. S. 238, 37°SCt 87, 61 L. 
ed. 268 [rev 173 Mich. 314, 139 NW 
56 and 162 Mich. 460, 125 NW 700, 
127 NW_ 748, 139 AmSR 582]. 

71. 
278, 110 NE 394; Peo. v. Chicago Tel. 
Co.e2450 Ty 120, "91 NE 1065. 

72. Peo. 
278, 110 NE 394; Peo. v. Chicago Tel. 
Co, 245 Tl. 121, 91 NE 1065 

73. Peo. v. Chicago R. Co., 270 Til. 
278, 110 NE 394; Peo. v. Chicago Tel, 
Co., 245 Ill, 121, 91 NE 1065. 


74, Ensley v. Simpson, 166 Ala. 
$66, 52.8) €1. 
75. Drumhiller vy. Wright, 64 Cal. 


A, 498, 222 P 166. 
76. D’Esterre v. New York, 


104|and to 
Fed. 605, 44 CCA 75; Topeka Ba. of | for 


that bonds of the annexed munici- 
palities may be converted into regis- 
tered bonds, authorizing the. comp- 
troller to issue registered bonds 
therefor, and providing that, when 
the bonds shall 
tached, the comptroller may, on the 
registration thereof, detach all the 
coupons, and indorse the fact of such 
registration, does not give a holder or 
the coupon bonds of villages annexed 
the right to compel the comptroller to 
issue in place thereof registered 
stock of the city, but only the right 
to have such registration indorsed on 
the bonds, making the city thereafter 
liable for the interest. Peo. v. Co- 
ler, 26 Misc. 327, 56 NYS 1072. 

Vie Peo. Vee Dunn IGS App., Div. 
678, 154 NYS 346 Late 217 N. Y. 688 
mem, 142 NE 1071 mem]. 

{a] The statute is not unconsti- 
tutional because of the exemption. 
Peo. v. Dunn, 168 App. Div. 678, 154 
NYS 846 [aff 217 N. Y. 688 mem, 112 
NE 1071 mem]. 


notes.—A statute (L. [1848] p11 §-3) 
empowering the trustees of an annex- 
ing municipality to maintain actions 
on ‘notes’? executed to the trustees 
of the annexed municipality does not 
include a bond to the inhabitants of 
the annexed municipality to secure a 
faithful execution of the office of 
trustees to manage its surplus fund, 
indemnify the municipality 


any loss from their neglect. 


Education v. State, 64 Kan. 6, 67 P! Stowe v. Luce, 27 Vt. 605. 


have coupons at-— 


’ 


78. See supra § 113. ’ 
Peo. v."Chicago R. ‘Co., 270 I11. 79. In re Hast Fruitvale Sanitary 
Dist. Bas 158) Caki 145357111 sesso: 
80. Stowe v. Luce, 27 Vt. 605. 
v. Chicago Re Cos e200 LI, [a] Statute allowing action on 


146 [438 C.J.] 

_[§ 126] (j) Taxes and Assessments. Ordinarily 
territory annexed to a municipal corporation be- 
comes subject to municipal taxation,*? including 
taxation to pay municipal indebtedness existing at 
the date of the annexation,®? unless it is otherwise 
provided by statute.5* However, subject to con- 
stitutional prohibitions and restrictions,®* the leg- 
islature, in annexing ,or authorizing the annexation 
of territory to a municipal corporation, may pre- 
seribe such terms and conditions as to taxation as 
it may deem proper;*® it may subject the annexed 
territory to an additional burden of taxation,®® in- 
cluding taxation to pay preéxisting municipal in- 
debtedness,®*? or it may make concessions to the 
annexed territory in the matter of taxation,®*® such 
as a lower valuation rate for a limited period,*® 
and having made such a concession, it may take it 
away.°° Sometimes, where two or more municipal- 
ities are consolidated, or one is annexed to an- 
other, the statutes limit taxation for the preéxist- 
ing’ indebtedness of each municipality to the property 
within the limits of that’ municipality as_ they 
existed at the time of the annexation or consolida- 


81. See infra XIX, D. 
s2. U. S.—Pepin Tp! v. Sage, 129 
indebtedness. 


MUNICIPAL CORPORATIONS 


| cipal or interest of bonds thereafter 
issued for satisfaction of such prior 
Under such act 


, Re 
[§ 126 


tion.° Also some statutes consolidating munici- 
palities and creating tax districts with boundaries 
identical with those of the former municipalities. 
manifest a purpose to limit, te a certain extent, 
taxation for the continuing local burdens and ex- 


-penses of each district to the property in that dis- 


trict.°2 After territory has been detached from a 
township and annexed to a municipal corporation, 
the township is without power to impose a tax on 
lands situated in such territory.°* However, it has 
been held that, where part of a road district is 
annexed by a municipality, the board of super- 
visors has power thereafter to tax the annexed ter- 
ritory for the redemption of road district bonds 
issued and sold pefore annexation,®* although not 
for the redemption of bonds issued and sold after , 
annexation,®® and that the municipality has no power 
to tax the annexed territory for this purpose in 
the absence of authority expressly conferred by 
statute.°° Even if the power of taxation possessed 
by town highway commissioners is transferred to a 
city council by virtue of the union, merger, or 
consolidation of a eity and town coextensive in 


162, 20 A 772. 
Wis.—Washburn. v. Oshkosh, 


60 
im-| Wis. 453, 19 NW 364. 


Fed. 657, 64 CCA 169. 

Ga. —White v. Atlanta, 134 Ga. 532, 
68 SE 103; Cash v. Douglasville, 94 
Ga. 557, 20 SE 438. 


Ky. —Pence v. Frankfort, 101 Ky. 
534, 41 SW 1011, 19 KyL 72 ite 

Nebr.—Gottschalk v. Becher, 32 
Nebr. 653, 49 NW 715.’ 

Oh.—State v. Cincinnati, 52 Oh. St. 


419, 40 NE 508, 27 LRA 7387; Bian- 
chard v. Bissell, 11 WOhsa St. 19.6; 
Tex.—Madry v. Cox, 73 Tex. 5388, 


11 SW 541. 

[a] Equitable consideration.—The 
obligation resting on territory an- 
nexed to a city to pay taxes for the 
purpose of paying a prior indebted- 
ness of the city is supported by the 
equitable consideration that the val- 
ues have been increased by proxim- 
ity to the city, and the further con- 
sideration that the newly incorpo-. 
rated inhabitants acquire an interest ; 
in the public property purchased by 
previous bond issues and taxation. 
Toney v. Macon, 119 Ga. 83, 46 SE 80. 

83. Valverde v. Shattuck, 19. Colo. 
104, 34 P 947, 41 AmSR 208; Car- 
penter y. Central Covington, 119 Ky. 
785, 81 SW 919, 26 KyL 430; Layton 
v. New Orleans, 12 La. Ann. 515. 

[a] Construction and application 
of statutes.—(1) Under Comp. St. 
(1891) c 14 § 95, which provides for 
the voluntary annexation of adja- 
cent territory to cities and villages, 
and exempts such pronerty from tax-, 
ation for the antecedent debts of the 
city or village, and § 99, which pro- 
vides for the involuntary and forci- 
ble annexation of property when the 
court shall find that it ‘‘would re- 
ceive material benefit,” or that “jus- 
tice and equity require it,” but, nei- 
ther exempts such territory from 
taxation for such antecedent debts, 
nor provides for such taxation, it 
was held that the two sections are 
not in pari materia, to be construed 
together, so aS to exempt from such 
taxation territory forcibly annexed 
under § 99. Gottschalk v. Becher, 32 
Nebr. 653, 49 NW 715. (2) The New 
Jersey act (P. L. p 402) annexing a 
portion of Weehawken township to 
Hoboken, exempting the territory an- 
nexed from any tax for prior in- 
debtedness incurred by such city, ex- 
cepting certain bonds, after assent 
filed by a majority of the property 
owners of such territory and payment 
of a certain sum of money, is, when 
executed by them, in the nature of a 
contract, and these lands cannot be 
assessed by ordinance for the prin- 


| 


provement certificates issued under 
the charter for work done in the 
streets of Hoboken before annexa- 
tion are within the exemption; and 
bonds afterward issued by authority 
of an act passed before annexation, 
to pay judgments reserved on such 
certificates, are not chargeable by 
taxation on the lands annexed. Ho- 
boken Land, ete., Co. v. Hoboken, 43 
N. J. L. 96. (8) Where a person 
made a contract with the city of 
Memphis before the passage of the 
act of Dec. 3, 1867, whereby certain 
new territory was annexed to tne 
city, but the work under the con- 
tract was, for the most part, per- 
formed after the annexation of such 
territory, and the act of Dec. 1, 1869, 
exempted the annexed territory from 
taxation for any debt contracted 
prior to annexation, it was held that 
the word “debt”? was not to be con- 
strued in its technical sense, and that 
the city’s liability on the above con- 
tract was a debt contracted prior to 
annexation, within the meaning of 
the act. U. S. v. Memphis, 97 U.S. 
284, 24 L. ed. 937. 

64. Iowa.—Durant v. Kauffman, 
34 Iowa 194; Fulton v. Davenport. 
17 Iowa 404; Morford v. Unger, 8 
Iowa 82. 

Ky. To eee v. Southgate, 15 B. 


Mon. 
Oh.—State v. Cincinnati, 20 Oh. St. 
18, 27 LRA 737 and note. 
Mo.—Hislop v. Joplin, 250 Mo. 588, 
157 SW 625. 
Tenn.—Jones v. 101 
Tenn. 188, 47 SW 1388. 


Memphis, 


[a] Statute held constitutional.— 
McGraw v. Merryman, 133 Md. 247, 
104 A 540, 


Taxation of annexed territory as 
taking of private property for public 
use without compensation see Hmi- 
nent Domain § 15. 


pao Newport v. Taylor, 7 Ky. Op. 
86. U. S.—Kelly v. Pittsburgh, 104 


U. S.-78, 26 L. ed. 659, 

Ind. —Tagegart v. Claypool, 
590, 44 NE 18, 32 LRA 586. 

La.—New Orleans v. Michoud, 10 
La. Ann. 763. 

Miss.—Forbes v. Meridian, 86 Miss. 
243, 38 S 676. 

Mo.—State v. Kansas City, 233 Mo. 
162, 1384 SW 1007. 

Nebr.—Turner v. Althaus, 6 Nebr. 
54 [overr Bradshaw v. Omaha, 1 
Nebr. 16]. 

N. J.—State v. Brown, 53 


145 Ind. 
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87. Clay v. Eustis, 7 F. (2d) 141; 
Cohen v. Houston, (Tex. Civ. A.) 176 
SW 809, 813. 

“It is no constitutional objection 
to the exercise of this power of com- 
pulsory annexation that the property 
thus brought within the corporate 
limits will be subject to taxation to 
discharge a pre-existing municipal 
indebtedness, since this is a matter 
which, in the absence of special con- 
Stitutional restrictions, belongs to 
the Legislature to determine.” Cuhen 
v. Houston, supra. 

838. ‘Peo: v. Purdy, 152) App. Div. 
175, 186 NYS 667 [aff 207 N. Y. 695 
mem, 191 NE 1116 mem]. 

69. Daly v. Morgan, 69 Md. 460, 
16.A 287, if LRA 757; Peo. v. Purdy, 
152-App. Div. 175, 136 NYS 667 Eat 
207 -N. -¥. 695 mem, 101; NEM 22146 
mem]. 

Partial cr total exemvtion from 
municipal taxation of agricultural or 
unimproved land in city generally 
see iniee XIX DD; 

$0. eo. v. Purdy, 152 App. Div. 
175, 136 NYS 667 [aff 207 N. Y. 695 
mem, 101 NE 1116 mem}. 

Oi. aUh S.—Burlington Sav. Bank 
¥ Rare 106 Fed. 269 (lowa stat- 
ute). 

Fla.—State v. Goodgame, 108 S 836. 
N. Y.—Huffmire v. Brooklyn, 162 

Y. 584, 57 NE 176, 48 LRA 421. 
Pa: —Pennsylvania County v. Pitts- 
bures 226) Pac 3s22 nile Ay 4214 
AmSR 1063 (decided under the act 
of Febr. 7, 1906, since repealed by the 
act of May 6, 1915). 


N. 


Wash.—Forsyth vy. Seattle, 78 
Wash. 515, 132) P).224, 
92. State v. McMahon, 88 Conn. 


461, 470, 91 A 445. 

“The main purpose of the scheme 
of taxation is to leave the incidence 
of local taxation just where it was 
before the passage of the Act of 
consolidation, so far as is reasonably 
consistent with the new form of mu- 
nicipal government; so that none of 
the four districts representing sepa- 
rate municipalities should be sub- 
jected to additional taxation for the 
then existing local burdens and ex- 
penses of another district, except to 
the extent expressly provided for in 
the Act.” State v. McMahon, supra: 

98. Re Landers, 53 Ont. L. 309, 
[1923] 1 DomLR 1110. 

94 Blount vy. MacDonald, ‘18 Ariz. 
Leo OME r aoe 

95." Blount v. MacDonald, supra. 

96. Blount v. MacDonald, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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territory, the city council is not thereby vested with 
a power of taxation not possessed by the town high- 
On the consolidation of mu- 
nicipal corporations or annexation of territory it 
is competent for the legislature to provide for the 
disposition of the municipal taxes uncollected at 
the date of consolidation or annexation.®%® 
absence of provision to the contrary, taxes assessed 
on the annexed territory, but not collected at the 
date of annexation, belong to the annexing city.® 


way commissioners.®? 


Assessments for improvements. 


of provision to the contrary,! where municipal cor- 
porations are consolidated or territory is annexed, 
the added territory becomes liable to assessment for 
streets and other local improvements.’ 
of annexation or consolidation on pending proceed- 


97.4 Peo. Vi 4Chicago, ,.etc., VRi,.Coa,; 
172 Ill. 71, 49 NE 982. 
[a] Thus, where the town high- 


way commissioners have no power to 
levy a tax to construct or maintain 
roads or bridges within the corpo- 
rate limits of a city, the city council 
does not possess such power as suc- 
cessor of the powers of the town 


highway commissioners. ©eol6 ) vs 
Chicago, ete. R. Co., 172 Ill. 71, 49 
NE 982. 

98. Stone v. Charlestown, 114 
‘Mass. 214. 

99. Gilford v. Munsey, 68 N. H. 


609, 44 A 536. Compare Badorf v. 
Hess, 25 Pa. Dist. 922 (the taxes may 
be collected by the township which 
levied them). 

1. Carbonelli v. Amsterdam, 197 
App. Div. 848, 189 NYS 272. 

[a] Particular statutes.—Where a 
citizen purchased and built on a lot 
adjacent to a bridge approach owned 
by the city, as successor, by incor- 
poration and annexation (L.* [1888] 
e 181), to two villages, which had 
purchased the bridge, with its ap- 
proaches, from the building corpora- 
tion, asSuming all its rights and lia- 
bilities, as prescribed by L. (1813) 
e 123, including the duty to keep in 
repair at their own expense (L. 
{1864] e¢ 352), to which obligation the 
city succeeded, the latter could not, 
under L. (1911) c 242, amending, con- 
solidating, and revising the acts 
relative to the city, assess to such 
eitizen the cost of a sidewalk in 
front of such let, but on the bridge 
approach owned by the city, in view 
of § 160, repealing inconsistent laws, 
but providing that such repeal should 
not affect any act done or right 
vested, nor destroy, impair, or take 
away any property vested or right or 
remedy acquired under any act re- 
pealed. Carbonelli v. Amsterdam, 197 
App. Div. 848, 189 NYS 272. 

2. Ladd v. Portland, 32 Or. 271, 
51 P 654, 67 AmSR 526. 

[a] Effect of statutory exemption’ 
from further improvement and as- 
sessment.—(1) The charter of Hast 
Portland (L; [1870] p 156 art 6), 
providing that the trustees may im- 
prove a street within the city limits 
at the expense of abutting property 
owners, and § 27, providing that, 
when a street has been once im- 
proved under the charter, it shall not 
be again improved, but may be re- 
paired, are not a contract between a 
property owner on a street so im- 
proved and the public that his prop- 
erty shall ‘for all time thereafter be 
exempt from special assessment; and 
the passage of a charter for the city 
of Portland, which had been consoli- 
dated with East Portland by L. 
(1891) p 796, providing (L. [1893] 
p 810 c 9) that the council may im- 
prove any street thereof and assess 
the cost on abutting property, is not 
in conflict with U. S. Const. art 1 
§ 10 par 1, providing that no state 
shall pass any law impairing the ob- 
ligations of contracts. Ladd _v. 
Portland, 32 Or. 271, 51 P 654, 67 
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plicable 
thereon.*® 


In the [§ 127] 


In the absence 
municipality.* 


The effect 


AmSR 526. (2) Nor did the provision 
in such consolidation act that no 
rights previously vested should be 
lost or impaired prohibit the legisla- 
ture from authorizing the city of 
Portland to tax street improvements 
to abutting property owners who had 
paid a tax for an improvement ot 
the same street before the consoli- 
dation under the charter of East 
Portland, providing that a property 
Owner should be required to pay tax 


for the improvement of the same 
street but once. Ladd v. Portland, 
supra, 


8. See statutory provisions; and 
cases infra this note. 

[a] Particular statutes and con- 
struction thereof.—(1) ‘Section 6 ot 
the act providing for the consolida- 
tion of South Omaha with ‘the city 
of Omaha, being a part of chapter 
212, Laws 1915, provides, in sub- 
stance, that all taxes or special as- 
sessments which any city or village 
consolidated may have been author- 
ized to levy or assess, but whicn are 
not ‘levied or assessed at the time 
of such consolidation, for any kind 
of public improvement’ in process ot 
construction or contracted for, may 
be levied or assessed by such metro- 
politan city as consolidated.” State 
vy. Dahlman, 100 Nebr. 416, 421, 160 
NW 117. (2) A levy of special as- 
sessments made after the annexation 
for an improvement authorized by the 
annexed municipality is governed by 
the charter and ordinances of the an- 
nexing municipality. Barber Asphalt 
Pav. Co. v. Hayward, 248 Mo. 280, 
1544 SW 140. (3) Where a village, 
while making a street improvenient, 
is annexed to a city, which completes 
the improvement, the city can assess 
the annexed proprietors to the same 
amount that it could other citizens, 
and is not limited to the amount that 
the village could assess. Andrews v. 
Pelton, 4.Oh: Dec. (Reprint) 1638, 1 
ClevLRep 85. (4) The annexing mu- 
nicipality has power to issue a 
special tax bill. Barber Asphalt Pav. 
Co. v. Hayward, supra; Barber As- 
phalt Pav. Co. v. Field, 1384 Mo. A. 
6638, 111 SW 907 (tax bill to correct 
error in abortive tax bill issued by 
annexed municipality). (5) When, in 
the progress of proceedings by a 
village to make improvements by 
special assessment, the village be- 
comes annexed to a city, the city has 
the same power in respect of the 
street improvement and assessment 
as the village had prior to such an- 
nexation, and it may discontinue the 
proceedings, abandon the improve- 
ment, and refuse to collect the as- 
sessment. Chicago v. Weber, 94 Ill. 
A. 561. (6) Where a village was an- 
nexed to a city pending proceedings 
by the village for a special assess- 
ment, and after the annexation the 
proceedings were still carried on in 
the name of the village, as directed 
by L. (1889) p 71 § 7, it was held 
that the fact that some of the orders 
in the proceeding recited that the 
city appeared therein was immaterial. 
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ings for the making of improvements and the levy- 
ing of special taxes or assessments therefor on land 
ineluded in the territory added by the annexation 
or consolidation depends upon the terms of ap- 
statutes 


the construction placed 


‘and 


(3) Detachment and Division—(a) In 
General. A statute dividing a municipal corpora- 
tion as originally ehartered-and incorporating out 
of its territory two new municipalities abolishes the 
corporate and municipal existence of the original 
Land detached from a municipality 
reverts to and becomes a part of the township from 
which it was originally taken,® and the state im- 
mediately assumes full control thereof.® 
boundaries of a city and of a school district are 


Where the 


McChesney v. Hyde Park, 151 Ill. 634, 
37 NE 858, 28 NE 1102. (7) It was 
also held that it was immaterial 
whether that part of the cost of the 
proposed assessment which was found 
to be of public benefit was assessed 
to the city or the village, so far as 
the validity of the assessment on the 
lands specially benefited by the im- 
provement was concerned, McChes- 
ney v. Hyde Park, (1ll.) 28 NE 1102. 
(8) Where a special assessment for 
street improvements in a town, part 
of which was subsequently annexed 
to an adjacent city, had been levied 
and collected in full, the proceedings 
had been “carried to a finality,” 
within Hurd Rev. St. (1899) p 302 
e 24, providing that, when part of a 
town is annexed to a city, street im- 
provement proceedings instituted 
prior to such annexation may be car- 
ried to a finality; and the annexed 
portion of the town was not liable to 
a supplemental assessment, levied . 
after the annexation, to pay a de- 
ficiency in the prior assessment. 
Cicero v. Hill, 193 Ill. 226, 61 NE 
1020. (9) The annexation of terri- 
tory partly within a primary road 
district established under Acts 38th 
Gen. Assem. ec 237, to a city after the 
boundaries of the district had been 
fixed, did not affect the identity of 
district and the property included 
therein, under § 8, providing that no 
district established shall embrace 
real estate within the city, although 
the contract was let and the formar 
assessment of benefits was made 
after annexation proceedings, the dis- 
trict having been finally established 
prior to the annexation, under § 9. 
In re Paving White Pole or River to 
River Road, 193 Iowa 423, 187 NW 
14 (upholding an assessment made 
by the authorities of the road dis- 
trict). (10) Under some statutes a 
suit to recover back an excessive as- 
sessment may be brought against two 
municipalities which together ac- 
quired all the territory of the village 
makirg the assessment, at least 
where the improvement was made in 
a single district and parts of such 
district were annexed to each munici- 
pality. Corby v. Detroit, 180 Mich. 
208, 146 NW 670 (if the assessment 
was wrongful, it affected all the 
property in the district). (11) Where 
a municipality, having been awarded 
judgment against a county for the 
cost of changing a grade necessitated 
by a county improvement, -failed to 
change the grade, and was absorbed 
by an adjacent city, such city could 
not assess for benefit for changing 
the grade, since it was liable for 
obligations of the first city and 
bound by the judgment. In re Shil- 
shois Ave., 94 Wash. 583, 162 P 
1010. 

4. Montpelier v. Hast Montpelier, 
29 Vt. 12, 67 AmD 748; Montpelier v. 
East Montpelier, 27 Vt. 704. 


5. Norrish’s Pet.. 155 Minn. 415. 
193 NW 947. 
6 Peo. v. Oakland Water Front 


Co., 118 Cal. 234, 50 P 305. 
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concurrent, a detachment of land from the munici- 
pality operates as a detachment from the school 
A special act excluding from the cor- 
porate limits of a city a farm on which a named 
person resides does not operate to exclude any por- 
tion of the farm previously sold and conveyed by 
A statutory provision that, if the 
court finds the petition to be true, and that justice 
and equity require a severance of territory, it shall 
appoint commissioners who shall adjust the terms 
upon which it shall be made is mandatory,® and 
. can only be avoided by an express waiver of the 
parties;'° the court cannot properly refuse to ap- 
point commissioners! and to submit the matter to 
them for determination!” because it is of the opinion 
that there are no equities to adjust. 


district.7 


such person.§ 


[§ 128] (b) Property, Rights, and 
general rule is that, on 

7. Norrish’s Pet., 155 415, 
193 NW 947. 


8 Phillips v. Huntington, 35 W.| 
Va. 406, 14 SE 17. 


Minn. 


9. In re Fullmer, 33 Utah 43, 92 
PIT GSS. 

10. In re Fullmer, supra. 

11. In re Fullmer, supra. 

12. In re Fullmer, supra. 


13. U. S.—Laramie County v. Al- 
ey County, 92 U.S. 307, 23 Li. ed. 

Ind.—Towle v. Brown, 110 Ind. 65, |, 
10 NE 626; Allen School Tp. v. Macy 
concen Town, 109 Ind. 559, 10 NE 

La.—West Carroll Parish v. Gad- 
dis, 34 La. Ann. 928; New Orleans 
First Municipality v. General Sink- 
ing Fund Comrs., 1 Rob. 279; Mu- 
nicipality No. 1 v. Brothers, 15 La. 
128; Municipality No. 1 v. Barnett, 13 
La. 344. 

Mass.—Lynn y. Nahant, 113 Mass. 
433; Danvers School Dist. No. 6 v. 
Tapley, 1 Allen 49; Stoneham School 
pie No. 1 v. Richardson, 23 Pick. 

N. Y.—North Hempstead v. Hemp- 
stead, 2 Wend. 109 [aff Hopk. 288]; 
Denton y. Jackson, 2 Johns. Ch. 320. |. 

Tenn.—Prescott .v.. Lennox, 100 
Tenn. 591, 592, 47 SW 181. 

“The great weight of authority -is 
to the effect that upon the division of 
a municipality, in the absence of leg- 
islative regulations, each portion will 
hold in severalty, for public pur- 
poses, the public property which falls 
within its limits.” Prescott v. Len- 
nox, supra. ; 

14. U. S.—Laramie County v. Al- 
bany County, 92 U. S.-307, 23 L. ed. 
552, 


Cal.—Johnson v. San Diego, 109 
Cal. 468, 42 P 249, 30 LRA 178. 
Conn.—Hartford Bridge Co. y. 


East Hartford, 16 Conn. 149. 
Ill.—Peo. v. Township 39 School 
Trustees, 86 Ill. 613. 
Kan.—Wellington v. Wellington 
Tp.,.46 Kan, 213,26 P 415. 
Me.—South Portland v, Cape Eliza- 
beth, 92 Me. 328, 42 A 503, 69 AmSR 
502; Frankfort v. Winterport, 54 Me. 
250; North Yarmouth v. Skillings, 45 
Me. 133, 71. AmD 530; Whittier v. 
Sanborn, 38 Me. 32; Poland v. Strout, 
19 Me. 121. 
Mass.—Hampshire 


County v 


Franklin County, 16 Mass. 76; 
Windham. v. Portland, 4 Mass. 384.’ 
Mich.—Springwells Tp. v. Wayne 


County Treasurer, 58 Mich. 240, 25 
NW 329; Board of Health vy. East 
Saginaw, 45 Mich. 257, 7 NW 808. 

Minn.—Winona v. Winona County 
School Dist. No. 82, 40 Minn. 138, 41 
NW 539, 12 AmSR 687, 3 LRA 46. 

N. H.—Greenville v. Mason, 53 N. 
H. 515; South Hampton v. Fowler, 52 
N. H.°225;, Union \Baptist “Soe, v. 
Candia, 2 N. H. 20. 

N. J.— Bloomfield Tp. v. Glen 
Ridge, 55 N. J. Eq. 505, 37 A 63 [aff 


the division of a municipal 
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corporation into separate municipal corporations, 
each becomes entitled to hold in severalty the pub- 
lic property which falls within its limits, in the 
absence of provision to the ¢ontrary;1* but where 
a part of the territory of a municipality is detached 
therefrom, the municipality still retains all its prop- 
erty, rights, powers, and privileges.'* 
rule does not apply to property held by a municipal 
corporation, as trustee of a charity or of other 
private rights and interests,1° nor, it is held, does 
it apply to money, choses in action, or other kindred 
property, in existence at the time of the division.*® 
While legislation is not necessary to apportion the 
real property upon division,’’ the legislature may, 
and sometimes does, divide or provide for the di- 


The former 


vision of the common property."® 


Privileges. The 


54 NJ. Eq. 276, 33 A 925). 

N. Y.—Denton vy. Jackson, 2 Johns. 
Ch. 320. 

Wis.—Depere v. Bellevue, 31 Wis. 
120, 11 AmR 602; Milwaukee v. Mil- 
waukee, 12 Wis. 93. 

15. Montpelier v. Hast Montpelier, 
27. Vite 1104: 

[fa] A court of equity will assume 
the execution of the trust, and if 
necessary will appoint new trustees 
to take charge of the property and 
carry the trust into effect. Mont- 
pelier v. East Montpelier, 29 Vt. 12, 
e7 AmD 748; 1 Dillon Mun. Corp. 

64. 

16. Towle v. Brown, 110 Ind. 65, 
10 NE 626. 

17. State. v. Lake City, 25 Minn. 
404; Prescott v. Lennox, 100 Tenn. 
591, 47 SW 181. 

18. U. S—lLaramie County v. Al- 
bany County, 92.U. S. 307, 23 L. ed. 

San Diego, 


552. 

Cal.—Johnson v. 109 
Cal. 468, 42 P 249, 30 LRA 178. 

Conn.—Hartford Bridge Co. v. Hast 
Hartford, 16 Conn. 149. 

Iowa.—Clinton v. Cedar Rapids, 
etce., R. Co., 24 Iowa 455. 

La.—Layton v. New Orleans, 12 
La, Ann. 515; 

Me.—South Portland v. Cape Eliza- 
beth, 92 Me. 328, 42 A 503, 69 AmSR 
502; Frankfort v. Winterport, 54 Me. 
250; North Yarmouth v. Skillings, 45 
Me. 133, 71 AmD 530; Poland v. 
Strout, 19 Me. 121; North Yarmouth 
v. Cumberland, 6 Me. 21. 

Mass.—Tisbury v. West Tisbury, 
171> Mass, 201, 50 NE 522; Simmons 
v. Nahant, 3 Allen 316; Windham v. 
Portland, 4 Mass. 384. 

N. H.—Gilford v. Munsey, 68 N. H. 
609, 44 A 536; Tilton v. Sanbornton, 
55 N. H. 610 note; Sanbornton v. 
Tilton, 55 N. H. 603; ‘Greenville v. 
Mason, 53 N. H. 515; Bristol v. New 
Chester, 3 N. H. 524. 

N. J.—Flemington Bd. of Education 
v. State Bd. of Education, 81 N. J. L 
211, 81 A 163: [aff 85 N: J. L. 384 
91 A 1068]. 

N. Y.—Darlington vy. New York, 31 
N. Y. 164, 88 AmD 248, 28 HowPr 


, 


352. 
Pa.—Munhall Borough v. Mifflin 
™p., 20a Pay 522%) 160N GAS 55s) sine xe. 


Everson Borough, 31 Pa. Co. 321. 

Vt.—Collins v. Burlington, 44 Vt. 
16. 

Wis.—Washburn Water Works Co. 
v. Washburn, 129 Wis. 73, 108 NW 
194; Milwaukee v. Milwaukee, 12 Wis. 
93. 

Ont.—In re ,Southampton, 12 Ont. 
L. 214, 7 OntWR 334; East Toronto 
Corpy ov. - York: Tp yCorpi )1620nt 
566. 

Que.—St. Denis Corp. v. St. Denis 
Corp., 15 Que. K. B. 97. 

[a] The court cannot modify the 
statute to meet any supposed equity. 
South Portland v. Cape Elizabeth, 92 
Me. 328, 42 A 503, 69 AmSR 502. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 129] (c) Contracts and Indebtedness. 
division of a municipality, or the severance of ter- 


On the 


[b] Commissioners or arbitrators 
are appointed, under some statutes, 
to value’ and apportion the property. 
North Yarmouth v. Cumberland, 6 
Me. 21; Tisbury v. West Tisbury, 171 
Mass. 201, 50 NE 522; In re Alber- 
marle Tp: Corp:, 45 U. €: QB. 133: 

[c] Payment by one municipality 
to another to equalize the value of 
the property after division is some- 
times provided for by statute. North 
Yarmouth v. Cumberland, 6 Me. 21; 
Tisbury v. West Tisbury, 171 Mass. 
201, 50 NE 522. ‘ 

{d] The assets or property to be 
valued and divided may include (1) 
sidewalks (In re Southampton, 12 
Ont. L. 214, 7 OntWR 334) (2) and a 
school fund held generally for the 
support of schools (Wrentham v. 
Norfolk, 114 Mass. 555), (3) but not 
property held in trust (Montpelier v. 
East Montpelier, 29 Vt. 12, 67 AmD 
748; Montpelier v. East Montpelier, 
27 Vt. 704), (4) a public common 
reserved by the original proprietors 
for public uses (Wrentham v. Nor- 
folk, supra), (5) or schoolhouses, 
where they are vested in a separate 
board and the limits of control may 
not be identical with those of the 
municipal corporation (In re South- 
ampton, supra). (6) In holding that 
a sinking fund should not be divided, 
the court said: “In view of the es- 
sential character of said fund and 
the purpose of its creation, it would 
be appropriate to keep said tund in- 
tact and undivided, although there 
was a division of the town. The 


plaintiff contends that said fund was. 


the property of the old town of War- 
wick and hence that a division of 
that town would be incomplete un- 
less such property be apportioned 
between its two successors. While 
said fund may be regarded as the 
property of the town, to which said 
town alone had the legal title, it was 
property impressed with certain 
characteristics arising from tts na- 
ture as a sinking fund, accumulated 
in the manner and for the purposes 
provided by said Chapter 942 of the 
Public Laws. ... The town had the 
custody of said fund and might make 
judicious investment of the same; 
but the town should have peen re- 
strained if it had attempted to divert 
said fund from the purpose of its 
creation. . . No part of said fund 
should pass entirely and without re- 
striction under the contro] of either 
town; but its management as an en- 
tire fund should be the subject of 
suitable specific legislation. . CO 
force the bondholder to look to the 
security of a divided fund, with 
each portion under a different man- 
agement, is to change his contract, 
and we must hold that it amounts in 
law to a substantial interference with 
his security.” Warwick v. Rhode 
Island Hospital Trust Co., 38 R. I, 
517, 521, 5238, 96 A 508. : 


— 


7 
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§§ 129-131] 


ritory therefrom, the legislature may,!® or may 
not,”° as- it sees fit, apportion or provide for the 
apportionment of the existing indebtedness of the 
municipality, or, having made an adjustment, it 
may subsequently relieve the excluded territory from 
In the absence of such legislative ap- 
portionment, the old municipality if still existing, 
and it alone, must bear the entire debt,?* even though 
the territory detached had formerly been a separate 
town and had then incurred the debts in ques- 
When, however, the old municipality is leg- 
islated out of existence, and the territory assigned 
to other municipal corporations, the latter must pay 
the debts of the former, in the ratio of the territory 


liability.22 


tion.8 


allotted to each.** 


[§ 130] (d) Taxes and Assessments. 
thority is conferred by statute,?°> taxes cannot be 


19. U. S—Mt. Pleasant v. Beck- 
with; 100 U. S. 524,-25 L. ed. 699; 
Brewis v. Duluth, 9 Fed. 747, 3 Mc- 
Crary 219, 13 Fed. 334, 3 McCrary 223. 

Cal. Johnson v. San Diego, 109 
Cal. 468, 42 P 249, 30 LRA 178. 

Conn.—Hartford Bridge Co. v. East 
Hartford, 16 Conn. 149 [aff 10 How. 
CU. Sx) 2612, 541,013: Eh. ed.518, 531). 

Ill.— Olney y. Harvey, 50 Ill. 453, 
99 AmD 530. 

Kan.—Hurt v. Hamilton, 25 Kan. 
76; Ottawa County v. Nelson, 19 Kan. 
234, 27 AmR 101; Sedgwick County Vv. 
Bunker, 16 Kan. 498. 

Ky. —Montgomery County v. thet 
fee County Ct., 93 Ky. 33, 18 SW 1021, 
13 KyL 891. 


beth, 92 Me. 328, 42 A 503, 69 AmSR 
502; Vose v. Frankfort, 64 Me. 229; 
North Yarmouth y. Skillings, 45 Me. 
133, 71 AmD 530; North Yarmouth v. 
Cumberland, 6 Me. 21. 

Md.—Baltimore v. State, 15 Md. 
376, 74 AmD 572. 

Mass.—Tisbury v. West Tisbury, 
171i Mass: 201, .50\ NE 522; Cottage 
City v. Edgartown, 134 Mass. 67. 

Minn.—State v. Demann, 83 Minn. 
331, 86 NW 352. 

Miss.—Chickasaw County v. 
County, 62 Miss. 325. 

N. J.—Orvil Tp. v. Woodcliff, 61 N. 
Deus LOT. 380A: 685 Trev on other 
grounds 64 N. J. L. 286, 45 A 686]. 

N. Y.—Sill v. Corning, 15.N. Y. 297; 
Queens County v. New York, 48 App. 
Div. 337, 62 NYS 1047. 

Or.—Morrow County y. Hendryx, 
14°Or. 397, 12 P8306.) ° 

Pa.—Wade vy. Oakmont Borough, 
165 Pa... 479, 30, A 959; Darby Bor- 
ough’s App., 140 Pa. 250, 21 A 394; 
Dunmore’s App., 52 Pa. 374. 

. I.—Warwick v. Rhode Island 
Sion iene Trust«Co., 38 R. 1.517%, 96.:A. 

Tex.—Mills County v. Brown Coun- 
ty, 85 Tex. 391, 20 SW 81. 

Wis.—Ackley v. Vilas, 79 Wis. 157, 
48 NW 257. 

Que.—Sacré-Cceur  v., 
10: Que. Li. 316. 

[a] Actions.—(1) It has been held 
that, where a municipality was di- 
vided into two distinct municipali- 
ties, and money which was the prop- 
erty of the whole municipality before 
division, which had been set apart 
for the satisfaction of a certain class 
of claims, was also divided between 
the two corporations proportionally, 
an action upon one of the claims 
eould not be maintained against the 
two corporations jointly, but should 
be brought against each separately 
for its individual liability. Collins v. 
Burlington, 44 Vt. 16. (2) However 
it is said that a suit on bonds of a 
former town should be_ brought 
against both of the new towns as 
successors of the old where both are 
ultimately liable, the statute relat- 
ing to an apportionment of indebted- 
ness expressly providing that the ap- 
portionment shali be made merely 
for the purpose of determining pri- 


Clay 


St.-Germain, 
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persons liable.?? 


enforee a 


tax. 
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assessed or levied on land by a municipality after 
the land has been detached therefrom.”® 
other hand, taxes which were assessed, levied, or 
due, but not paid, 
of territory embracing the lands taxed may be sub- 
sequently collected by the municipality from the 


On the 


at the time of the detachment 


While the- municipality may not 


have the power, after the exclusion of territory, to 
hen on excluded land for taxes due at 
the time of the exelusion,”*® the owner is not released 
from liability for the taxes,’® and his property re- 
maining within the city may be sold for the entire 


[§ 131] 3. Wards, Precincts, and Other Sub- 


divisions*'—a, In General. The division of the ter- 


Unless au- 


mary liability. Warwick v. Rhode 
Island Hospital Trust Co., 38 R. I. 


517, 96 A 508. 

20. Hunter v. Tracy, 104 Minn. 
378, 116 NW 922 [foll Christianson 
vy. Tracy, 104- Minn, 1533, 116 (NW 
925]; State v. Lake City, 25 Minn. 
404. e 

21. Johnson v. San Diego, 109 Cal. 
468, 42 P 249, 30 LRA 178. 

22. U. S.—Brewis. v. Duluth, 9 
Fed. 747, 3 McCrary 219, 13 Fed. 334, 

San Diego, 


3 McCrary 223. 

Cal.—Johnson v. 109 
Cal. 468, 42 P 249, 30 LRA 178. 

Conn.—Hartford Bridge Co. v. East 
Hartford, 16 Conn. 149 [aff 10 How. 
CUseSs) L,.541, a3) Bevede518, 530 1k 

Me.—South Portland v. Cape Hliza- 
beth, 92 Me. 328, 42 A 503, 69 AmSR 
502; North Yarmouth y. Skillings, 45 
Me. 133, 71 AmD 530. 

Mass.—Waldron v. Lee, 5 Pick. 
323; Richards y. Dagget, 4 Mass. 534. 

Minn.—State v. Lake City, 25 Minn. 
404 

Miss. —Chickasaw County v. Sum- 
ner County, 58 Miss. 619. 

N. H.—Londonderry v. Derry, 8 
N. H. 320. 

N. J.—Glazer v. Flemington, 85 
N. J. L. 384, 91 A 1068 [aff 81 N. J. L 
Pid ese Ae HES 


Wis.—Land, etc., Co. v. Oneida 
County, 83 Wis. 649, 53 NW 491; 
Schriber v. Langlade, 66 Wis. 616, 29 


NW 547, 554; Depere v. Bellevue, 31 
Wis. 120, 11 AmR 602; Milwaukee v. 
Milwaukee, 12 Wis. 93. 

And see Lerey v. Municipality No. 
3, 18 La. 312 (under a statute pro- 
viding for payment of the general 
debts of a city, which has been di- 
vided into separate municipalities out 
of a general sinking fund, an action 
on a contract made by the city be- 
fore its division will not lie against 


one of the municipalities, even 
though it is benefited by the con- 
tract). 


[a] Individual liability.—Residents 
of an incorporated borough are not 
individually responsible, unless made 
so by statute, for any portion of the 
existing indebtedness of the corpora- 
tion after they are thrown out by a 
change of its limits under an act of 
the legislature, and made citizens of 
an adjoining township. North Leba- 
non v. Arnold, 47 Pa. 488. 

23. Laramie County v. Albany 
County, 92 U. S. 307, 238 Ll. .ed. 552; 
Morgan’ v. Beloit, 7 Wall. (U. S.) 
613, 19 L. ed. 208; Windham v. Port- 
land, 4 Mass. 384; Schriber v. Lang- 
lade, 66 Wis. 616, 29 NW 547, 554; 
Depere Vv. Bellevue, 381 Wis. 120, link 
AmR 602. 

24. See supra § 123. 

25. Aurora v. Watkins, 77. Colo. 
234, 236 P 556; Vose v. Frankfort, 64 
Me. 229, 

[a] Necessity of directions in de- 
cree.—Under Act June 1,-1887, relat- 
ing to municipal indebtedness in case 


of the formation of a new borough |}, 


by detaching part of the territory of 
another borough, making it the duty 


ritory of a municipal corporation into districts, 
wards, or precincts is a legislative matter®? within 


of the court to appoint an auditor, 
who shall ascertain and report to it 
the existing liabilities, with the form 
of a decree adjusting the liabilities 
for all indebtedness, and providing 
that the court may direct a special 
tax to be levied on the property so 
detached from such borough, for the 
payment of so much of the indebted- 
ness aS may be awarded against it, 
and direct how it shall be assessed 
and collected, such new borough can- 
not levy a special tax to meet its 
part of the debts of the old borough, 
in the absence of direction therefor 
in such decree. But where a special 
tax has been levied by the new bor- 
ough to meet such debts without au- 
thority, because not directed to do so 
by such decree, the court may amend 
its decree nune pro tune, and thus 
legalize the prior ordinance providing 
for the tax; and this should be done 
where the court finds that the special 
tax is a reasonable and proper levy. 
Wade v. Oakmont Borough, 165 Pa. 
479, 30 A 959, 

26. Miller v. Pineville, 121 Ky. 
211, 89 SW 261, 28 KyL 379. 

[a] Taxes to pay bonds.—In the 
absence of statutory or constitutional 
provisions to the contrary, property 
within the territory placed beyond 
the limits of a city, on the bound- 
aries thereof being changed as au- 
thorized by St. (1903) § 3483, is not 
subject to taxation for the payment 
of bonds issued by the city while the 
territory was within its limits. 
Miller v. Pineville, 121 Ky. 211, 89 
SW 261, 28 KyL 379. 

27. Ala.—New Decatur v. Nelson, 
102 Ala. 556,15 S 275. 

Me.—Frankfort v. Winterport, 54 
Me. 250. 

Mich.—Springwells Tp. v. Wayne 
County Treasurer, 58 Mich. 240, 25 
NW 329. 

Miss.—Deason vy. Dixon, 54 Miss. 
585. 

Pa.—Witherite v. Sullivan, 17 Pa. 
DistactzZll 

28. Deason v. Dixon, 54 Miss. 585. 
But see New Decatur v. Nelson, 102 
Ala, 556, 15 S 275 (where the court 
refused to enjoin a sale of the de- 
tached land for the payment of 
taxes); Hendricks v. Julesburg, 55 
Golo 59; 63, 132) 2. 615 (dictum that 
‘it is clear that, in any event, all 
taxes lawfully assessed against the 
land, prior to its disconnection, cre- 
ate a lien against it, and the land 
would be held for the payment of 
such taxes, as well after disconnec- 
tion as before’’). 

29. Deason v. Dixon, 54 Miss. 585. 

30. Deason y. Dixon, supra. 

31. Cross references: 
Assessment districts see infra XVII, 

H 


Election districts or precincts see 
Elections § 67. 
Judicial notice of wards see 
dence § 1868. 
32. Fitzgerald v. Boston, 220 Mass. 
503, 108 NE 355; State v. Milwaukee, 
150 Wis. 616, 1388 NW 76 


Hvi- 
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the constitutional power*® and discretion** of the 
The legislature may itself make the 
division®® or abolish an existing division,’* or it 
may authorize*? or require®® the making of a di- 
vision or change thereof by persons not of its own 
Thus the legislature may,*® and some- 
times does,*® authorize or require the making of 
the division or redivision by the city council or 
other local governing body of the municipality, or 
it may by a subsequent act validate a municipal 
ordinance redividing a city into wards;*! but a city 
council has only such power to change wards as 


legislature. 


membership. 


is conferred by the legislature.*2 


dictions authority to dividé a borough into wards 
and to make changes in the division made is con- 
ferred by statutes on designated courts.‘ 
utes sometimes confer discretion,*# at least as to 
certain matters,** upon the local authorities in mak- 
ing a division or redivision; but where no discretion 
is given by the statute, its provisions must be strictly 
conformed to,*® and where the statute confers dis- 
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fect.°1 


In a few juris- 


The stat- 


cretion only in certain matters,*’ the duty of the 


83. Fitzgerald v. Boston, 220 Mass. 
503, 108 NE 355. 

34 Bryan v. Voss, 1438 Ky. 422, 
1386 SW 884. 

fa] The constitution does not re- 
quire the division of a second-class 
eity into wards but leaves that mat- 
ter for the legislature to decide. 
Bryan v. Voss, 143 Ky. 422, 136 SW 


884. 
5. Peo. v. Young, 38 Ill. 499; 
Fitzgerald v. Boston, 220 Mass. 5038, 


108 NE 355; Van Bokkelen v. Cana- 
day, 73 N. c. 198, 21 AmR 465. 

36. Bryan v. ‘Voss, 143 Ky. 422, 
136 SW 884. 

37. Moore v. Georgetown, 127 Ky. 
409, 105 SW 905, 32 KyL 315, 3238, 
128 AmSR 349. 

38. Fitzgerald v. Boston, 220 Mass. 
503, 108 NE 355. 

S9. Peo. v. Danville, 147 Ill. 127, 
35 NE 154; Peo. v. Young, 38 Ill. 490; 
Fitzgerald v. Boston, 220 Mass. 503, 
108 NE 355; State v. Darrow, 65 
Minn. 419, 67 NW 1012; Farr v. Bay- 
onne, 54 N. J. L. 125, 22 A 1006. 

40. Cascaden v. Waterloo, 106 
Iowa 673, 77 NW 333; Fitzgerald v. 
Boston, 220 Mass. 503, 108 NE 355; 
State v. Holden, 19 Nebr. 249, 27 NW 
120; Wood vy. Atlantic City, 56 N. J. 
L. 232, 28 A 427; State v. Jersey City, 
63°N:.J. Li: 112, 20 A 829, 

[a] Mayor and eonetrec aaer 
Comp. St... (1903)- oe 914. artery § 
(Cobbey St. Annot. [1903] § a 
the mayor and council of a city of 
the second class may change tne 
number and boundaries of its wards, 
subject to the limitation therein con- 
tained that it shall not have less than 


two or more than six wards. Tat- 
tersal v. Nevels, 77 Nebr. 8438, 110 
NW 708. 

{b] Application of statutes.—In 


calling an election of officers arter 
a vote in favor of the consolidation 
of municipalities, the only powers of 
the trustees, who are the agents of 
the state to effectuate the intent of 
the electors and who exercise powers 
specially delegated to them by stat- 
ute, are those expressly conferred by 
the act or necessarily inciaenv tnere- 
to, and they have no authority. to 
divide combined territory into wards 
to elect the trustees therefrom. 
Neither does Mun. Corp. Act § 164 
subd 14 (St. [1883] ec 49, and 
amendments [St. (1897) ec 186; 
St. (1901) c¢ 218]) giving such dis- 
cretionary power to the board of 
trustees of cities of the class similar 
to that of a consolidated city, author- 
ize such division; the election of trus- 
tees should be at large, and if, after 
the consolidated city is established, 
its trustees see fit so to divide 


its' 


terpitory they may in their discre- 
tion, Allen v. Bakersfield, 157 Cal. 
720, 109 P 486. > 

[ec] Repeal of statutes.—(1) “The 
act of 1895 superseded all previous 
legislation on the subject and became 
the sole means for division of Cities 
into wards, the change of ward lines, 
and creation of new wards.’ Wood v. 
Bosset, 85 “N.° J. 113,114," 887A 
853. (2) A grant of power to change 
ward lines contained in a weneral act 
supersedes and repeals a city char- 
ter in so far as it refers to the sub- 
ject. State v. Bayonne, 54 N. J. L. 
125, 22 A 1006. (3) However, the re- 
peal by the legislature of a statute, 
which conferred upon city authori- 
ties the power to divide the munici- 
pality into wards, does not have tne 
effect to abolish existing legally es- 
tablished wards. State v. Stewart, 
52 Nebr. 243, 71 NW 998. 

[d] Injunction.—A taxpayer has a 
right of action to restrain a city 
from holding an election in a new 
ward, claimed to have been illegally 
created, and from expending the pub- 
lic revenues in defraying the ex- 
penses thereof. Cascaden v. Water- 
loo, 106 Iowa 673, 77 NW 333. 

41. State v. Milwaukee, 150 Wis. 
616, 138 NW 76. 

42. Peo. v. Young, 38 Ill. 490. 

[a] Power to ascertain and define 
the wards into which a city is di- 
vided does not authorize the council 
to increase or diminish the number of 
wards. Schroder v. Charleston, 5 S. 
Cr EN533 

43. In re Summit Hill Borough, 50 
Pa. Super. 117 [aff 240 Pa. 396, 87 A 
857]; In re Avalon Borcugh, 31 Pa. 
Super. 167; In re Norristown, 3 Pa. 
Co. 475. 

44. Allen v. Bakersfield, 157 Cal. 
720, 109 P 486; Peo. v. Danville, 147 
Ill. 127, 35 NE 154; Swindell v. State, 
143 Ind. 158, 42 NE 528, 35 LRA 50. 

[a] Presumption of necessity.— 
When a city council sees fit, in its 
legislative discretion, to change the 
boundaries of wards, it will be pre- 
sumed, at least in the absence of 
clear proof to the contrary, that it 
acts upon some sufficient reason or 
necessity in doing so. Peo. vy. Dan- 
ville, 147 Ill. 127, 35 NE 154. 

[b] Change of population, as be- 
tween the wards, may afford a suffi- 
cient ground for redistricting the 
wards. Peo. v. Danville, 147 Ill. 127, 
35 NE 154. 

45. Grimmell y. Des Moines, 57 
Iowa 144, 10 NW 330; Fitzgerald v. 
Boston, 220 Mass. 503, 108 NE 355; 
State v. Madison, 170: Wis. 133, 174 
NW 471. 

46. Osgood v. Clark, 26 N. H. 307. 
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local authorities as to other matters is mandatory.*® 
In some states the legislature in providing for the 
division of a municipal corporation into wards, 
precincts, or other subdivisions must observe the 
principle of equality of representation.*® 
states the division must be made with regard to 
equality of population,®° but in still other states 
there is no constitutional requirement to this ef- 
It seems that under some constitutional 
and statutory provisions 
a charter, abolish wards.°? 
tional provisions it is proper for a city charter to 
provide for the division of. the whole territory of 
the city into boroughs,®? but not for an extension of 
the system of borough government over only a part 
of the territory of the city.°* 

A fire district, within the meaning of the stat- 
utes of some jurisdictions, is one of the districts 
into which a city is divided for the purpose of 
more efficient services by the fire department in 
extinguishing’ fires.°® 


In other 


city may, in adopting 
Under other constitu- 


In other jurisdictions a fire 


47. See supra text and note 45. 

48. State v. Madison, 170 Wis. 133, 
174 NW 471. 

49. Peo. v. Canaday, 73 N. C. 198 
21 AmR 465; State v. Cincinnati, 6 
OhS&CP 196, 3 OhNP 127. 

[a] Annexed territory should be 
dividéd into new wards, or attached 
to existing wards, as may best ob- 


serve that requirement. State v. 

pas alert 6 OhS&CP 196, 3 OhNP 

12%. 
£0. Griffin v. Wanser, 57 N. J. Ie 


535, 31 A 22 

[a] cites’ may be constitutionally 
classified on the basis of population, 
for the purpose of fixing the size of 
their wards. Wood v. Atlantie City, 
56 N. J. L. 232, 28 A 427. 

[b] Average total .vote.—Where 
division into wards was made with 
regard to equality of the average 
total vote, instead of population, the 
proceeding was held invalid. Griffin 
v. Wanser, 57 N. J. L. 535, 31 A 222. 

51. Peo. v. Cruise, 197 App. Div. 
705, 189 NYS 338 [aff 231 N. Y. 639 


mem, 132 NE 920 mem (rearg den 
231 N. Y. 650 mem, 132 NE 925 


mem)]; State v. Milwaukee, 150 Wis. 
616, 138 NW 76. 


52. Cotteral v. Barker, 34 Okl. 533, 
#265 21 
53. Crose v. Los Angeles, 175 Cal. 


774, 167 P 386. 

[a] “Borough” defined.-—(1) “A 
borough is one of the units compos- 
ing a territorial fraction of a city 
and vested with certain powers hav- 
ing reference to local concerns.” 
Crose v..Los Angeles, 175 Cal. 774, 
776,167 P°386. (2) By definitions 
see Borough 9 C. J. 40. 

54. Crose v. Los aN 175 Cal. 

Gilchrist, 


774, 167 P 386. 

55. Des Moines vy. 67 
Iowa, 210, 25 NW 186, 56 AmR 341. 

[a] “Fire limits” distinguished.— 
‘It is sought to construe the term 
‘fire districts’ the same as if the 
words ‘fire limits’ were used. We do 
not think any such construction can 
fairly be placed upon the law. These 
terms are not convertible nor inter- 
changeable. The words ‘fire dis- 
tricts’ are used to authorize the di- 
vision of the city into districts for 
the better and more efficient service 
of the fire department in the extin- 
guishment of fires. Thut it was so 
understood by the counsel of the city 
of Des Moines is made manifest by 
the fact that the council established 
two fire districts, and fixed their 
boundaries. Another and very cogent 
reason why the words ‘fire districts’ 
are not to be construed as ‘fire lim- 
its’ is that, in the same section of 
the statute, the manner in which fire 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pe 


§§ 131-132] 


district is a territorial, subdivision of the state,°® 
and is in substance a quasi-municipal corporation.** 

Watch district. Under some statutes a watch dis- 
trict is a quasi corporation®® established for the 
protection of property against fire, thieves, and 
robbers,°® and for keeping the streets quiet in the 


nighttime.®° 


[§ 132] b. Proceedings To Establish or Change. 
The procedure for dividing or redividing the ter- 
ritory of a municipal corporation into wards is 
purely statutory;*! it differs from the procedure 
preseribed for the creation of election districts*? 
and it is at least bad practice to seek a division 


into wards and election districts 


ing,®* even though the same court 


limits are to be established is spe- 
cifically designated: that is, by the 
petition of the owners of two-thirds 
of the grounds in the_ respective 
blocks.” Des Moines v. Gilchrist, 67 
Iowa 210, 212, 25 NW 136, 56 AmR 
341. 

56. Williams College v. Willlams- 
town, 219 Mass. 46, 106 NE 687. 

57. Williams College v. Williams- 
town, supra. 

{a] Status and ».urpose.—(1) “A 
fire district is a territorial subdivi- 
sion of the State, bounded and organ- 
ized under the authority of the Leg- 
islature for the governmental pur- 
pose of providing protection against 
fire within its limits, maintaining 
street lights and other suhsidiary 
matters. Although composed of a 
Part of one or more towns, it is in 
Substance a quasi municipal corpura- 
tion cf definitely restricted powers.” 
Williams Ccllege v. Williamstown, 
219 Mass. 46, 47, 106 NE 687. (2) 
“Such a district is a governmental or 
political body which is incorporated 
as a conven.ent method of exercising 
a part of the sovereign power of the 
State. Its charter may be imposed 
en the inhabitants thereof without 
the necessity of their acceptance. It 
holds no property except for public 
purposes; and it may be abolished or 
its territorial limits may be changed 
at the will of the legislature.” WPWast 
Providence Water Co. v. Public 
Utilities Commn., 46 R. IL. 458, 462, 
128 A 556. 

58. Costello v. North Easton Vil- 
lage Dist., 205 Mass. 54, 91 NE 219. 

59. Cecstello v. North Haston Vil- 
lage Dist., supra. 

€0. Costello v. North Easton Vil- 
lage Dist., supra. 

61. See statutory provisions, 

62. In re Latrobe Borough, 33 Pa. 
Co. 611; In re Shamokin Borough 
Div. 16":Pas Cos 573. 

Establishment, consolidation, or 
alteration of election districts see 
Wiections § 67. 

63. In re Latrobe Borough, 33 Pa. 
Co. 611; In .re Shamokin Borough 
Div., 6 Pa. Co, 573. 

[a] Reasons for rnle——One reason 
for the rule is that the proceedings 
are essentially different. “But the 
more important reason for keeping 
the two matters distinct is that it 
may be Known with certainty by the 
citizens and the commissioners ap- 
pointed by the court the real pur- 
pose of the proceedings.” In re La- 
trobe Borough, 33 Pa. Co. 611, 612. 

c4. In re Latrobe Borough, supra. 

65. State v. Darrow, 65 Minn. 419, 
67 NW 1012. 

{a] Ordinance.—(1) Under Code 

.tit 5 § 641, authorizing the creation 
and changing of city wards, without 
providing whether the power shall] be 
exercised by ordinance or resolution, 
and § 680, providing that cities may 
make ordinances “for carrying into 
effect or discharging the powers and 
duties conferred by this title,” it was 
held that a change of the wards of a 
city must be by ordinance, and not 
“by resolution. Cascaden v. Water- 
loo, 106 Iowa 673, 77 NW 333. (2) An 


MUNICIPAL CORPORATIONS 


in one proceed- 
has jurisdiction 


ordinance fixing the wards of a city 
can be amended or repealed only by 
another ordinance, and not by resolu- 
tion. Cascaden v. Waterloo, supra. 
(3) Where an ordinance divides a city 
into four wards, a resolution chang- 
ing two of them, and creating a fifth, 
is void under Code § 681, where it 
does not contain ‘‘the entire ordi- 
nance or section revised or amended,” 
as required by such section. Cas- 
caden v. Waterloo, supra. 

66. In re Twenty-ninth Ward Div., 
13 Pa. Dist. 709, 30 Pa. Co. 496; Com. 
v. Pattison, 2 Pa, Dist. 128; In re 
Freeland, $2 Pa. Co. 403, 9 Kulp 
387; In re North Pod hes Election 
Dist.,.3 Pa. Co. 247; In re Dickson 
City Borough, 1 LackLegN (Pa.) 181. 

[a] “fhe petition is the tounda- 
tion of all the proceedings.” In re 
Shamokin Borough Div., 6 Pa. Co, 573. 

[b] Specifying number and bound- 
aries of waras.—It is not necessary 
or proper for the petitioners to ask 
for division into a definite or spe- 
cific number of wards and suggest 
the boundaries thereof. The proper 
practice is to ask for a division, 
leaving the details as to the number 
of wards and the boundaries thereof 
to the judgment of the commission- 
ers under the supervision of the 
court. In re Gettysburg, 90 Pa. 355; 
Tn re Shamokin Borough Div., 6 Pa. 
Co. 573. 

{c] Petition held sufficient.—In re 
Avalon Borough, 31 Pa. Super, 167. 

67. In re 22nd Ward Div., 30 Pa. 
Dist. 653. 

{a] Qualification of commission- 
ers.—A signer of the petition cannot 
be regarded as “impartial,” and his 
appointment as a commissioner is 
improper. In re 22nd Ward Div., 30 
Pa. Dist. 653. 

[b] The appointment of a substi- 
tute commissioner out of term time 
is not fatal to the proceedings. In 
re First Ward Div., 26 Pa. Dist. 437. 

68. In re Alliance Borough Div., 
27-Pa;-Co. 144. 

[a] Defective order.—An order for 
the appointment of commissioners to 
divide a borough into wards, under 
the act of May 14, 1874 (P. L. p 159) 
which contains no direction to them 
to inquire into the propriety of mak- 
ing such division, nor any equivalent 
for it, is fatally defective. Brown v. 
Fowzer, 114 Pa. 446, 6 A 706. 

[b] Meetings outside of borough.— 
Where commissioners appointed to 
inquire into the propriety of dividing 
a borough into wards held three 
meetings, all outside the borough, 
and did not visit the borough or ex- 
amine the territory, their report 
'should be set aside. In re Sharps- 
burg Borough, 30 PittsbLegJNS (Pa.) 
267, 18 YorkLegRee 156. 

69. See statutory provisions. 

[a] Finding that division will suit 
convenience cf inhabitants.—(1) In 
proceedings under the act of March 
14 eee wa pe Loo!) itor divide-a 
berough into wards to “suit tne con- 
‘venience of the inhabitants,’ a re- 
port of the commissioners stating 
“that the necessities of the petition- 
ers réquire the division” is insuffi- 


in both matters.** 
city council should be by ordinance or resolution.®® 
In a few jurisdictions, where the division or re- 
division is made by a court, it is provided by stat- 
ute that, upon the filing of a petition by resident 
freeholders,®® the court shall appoint a prescribed 
number of impartial men as commissioners®’ to in- 
quire into the propriety of making a division,®® and 
to report to the court®® which shall thereupon make 
such order as shal] appear just and reasonable.?° 
Provision is made for the filing of exceptions to 
the report’! and for its confirmation where such 
exceptions are not filed within a specified time.?? 
The court should direct the giving of proper notice 
of the proceedings,** and the report of the commis- 
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A division or redivision by a 


cient. In re Borough, 3 LancLRev 
(Pa.) 179. (2) However, where the 
commissioners report that “it is de- 
sirable and proper that the prayer 
of the petitioners should be granted, 
“and that the interest of the citizens 
and inhabitants of the borough” will 
be best subserved by the uivision 
thereof into wards, according to the 
boundaries set forth in the report, 
the commissioners cannot be charged 
with a failure to find that the aivi- 
sion recommended will “suit the con- 
venience of the inhabitants.” In re 
Avalon Borough, 31 Pa, Super. 167. 

{b| Plat accompanying report.— 
Under some statuies a piat snowing 
the bepe aries gt e borough and 
wards betore and afier the preposed 
change should accompany the report 
unjess the boundaries can be desig- 
nated by natural lines. In re First 
Ward Div., 26 Pa. Dist. 437. 

{c] Time for making report.—A 
report by commissioners atter the 
time in which they are required to 
report, when their authority has 
elapsed, is of no foree, and cannot 
be confirmed. In re Jermyn Borough, 
3 Pa. C. Pl. 39. Compare in re Fif- 
teenth Ward, 11 Phila. (Pa.}) 406 
(the statutory provision as to the 
time of making the report is direc- 
tory merely). 

70. In re Forty-sixth Ward Div., 
23 Pa. Dist. 855, 

{a] It is the duty of the court to 


scan the reasons suggested in sup- 
port of the commissioners’ recom- 
mendation with great care. In re 


pee i Ward Div., 23 Pa. Dist 

{b] Provisions in decree for elec- 
tion of officers.—In a proceeding to 
redivide a borough into wards, it is 
within the power of the court of 
quarter sessions to provide in its 
final decree for the election of new 
officers in accordance with the new 
subdivision of the territory of the 
borough, and, if this shall result in 
some of the old borough officers find- 
ing themselves without an office, they 
are not in a position to complain. 
In re Summit Hill Borougn, dv Pa. 
Super. 117 [aff 240 Pa. 396, 87 A 857]. 

{c] Opening decree.—Where com- 
missioners report in favor of divid- 
ing a borough into wards, but in 
their report, in describing the bound- 
aries in connection with a map, fail 
to include a portion of the borough, 
and the court confirms the report, it 
may subsequently, on the application 
of the commissioners, open the de- 
cree confirming the report so as to 
permit the correction of the manifest 
error appearing upon the face of the 
record. In re Farrell Borough Div., 
67 Pa. Super, 332. 


71. See statutory provisions. 

[a] Exceptions to report sus- 
tained.—In re First Ward Div., 26 Pa. 
Dist. 437. 

72. In re Strasburg Borough, 2 
LancLRev (Pa.) 175. 

73. In re Columbia Borough, 163 
Pa. 259, 30 A 6; Brown v. Fowzer, 


114 Pa. 446, 6 A 706; In re Shamo- 
kin Borough Div., 6 Pa. Co, 573; In re 
Exeter Borough, 8 Kulp (Pa.) 115, 
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sioners should specify particularly what notice was 
given’? so that it may appear on the face of the 
proceedings that there has been a compliance with 


the directions of the court.’ 


adjourned meeting of commissioners need not be 
Where notice has in fact been given, the 
fact that it was not given at the time prescribed 
by statute does not defeat the right of the peti- 


given.”® 


tioners to action on the petition.” 


make a proper allowance to the commissioners,’® 
but not to counsel of the petitioners,’® for their 


- services. 
Review. 


in the discretion of the court.®? 

74 %In re Columbia Borough, 163 
Pa. 259, 30 A 6; Brown v. Fowzer, 
114 Pa. 446, 6 A 706; In re Shamokin 
Borough: Div; °6 Pa. Co. 5733; In» re 
Borough, 3 LancLRev (Pa.) 179. 

75. See cases supra note 74. 

76. In re Lansford, 141 Pa. 134; 
21 A 503 (when the adjournment is 
public and a matter of convenience, 
of which all the parties must take 
perice). In re First Ward Div., 26 

a. Dist. 437. 

77. State v. Madison, 170 Wis. 133, 
174 NW 471. 

78. In re Forty-sixth Ward Div., 
23 Pa. Dist. 855. 

79. In re Forty-sixth Ward Div., 
supra; In re Twenty-ninth Ward 
Div. lsePa.- Dist 7109.30) PaaCon4 96. 

[a]. Reasons for rule.—‘‘The sug- 
gestion that a fee be allowed.to the 
attorney for the petitioners does not 
commend itself to our favor. When- 


ever a ward is to be divided, the sug- | 


gestion must come from citizens upon 
public grounds. 


MUNICIPAL CORPORATIONS: 


In some states citizens whose domiciles 
have been changed by a resolution of the common 
council altering the ward limits of a city may bring 
certiorari to test the validity of the action of the 
couneil;®° but in other jurisdictions certiorari does 
not lie.8t Under some statutes a review may be had 


If they require the| 


services of an attorney to present, 


their view of the case, it is manifest 
that other citizens who do not con- 
cur with them are entitled .to the 
same privilege; and if the attorney 
for the petitioners is to be paid out 
of the public treasury, there would 
seem to be no good reason for re- 
fusing like payment to the attorney 
ef the dissentients, especially when, 
as in this case, the prayer of the pe- 
tition is denied. We find no author- 
ity in any Act of Assembly to cre- 
ate at the public expense the office 
of attorney for the petitioners or at- 
torney for the dissentients. Hence, 
no fee is allowed the attorney for the 
petitioners.” In re Twenty-ninth 
and Div.; 13 Pa. Dist. 709,30 Pa. Co: 
496. 

80. State v. Bayonne, 54 N. J. L. 
125, 22 A 1006. 

81. Fitzgerald v. Boston, 220 Mass. 
503, 108 NE 355. 

[a] Reason for rule is that the 
establishment of subdivisions of mu- 
nicipal corporations, whether under- 
taken by the legislature itself or by 
Ceputies named by it, is not a ju- 
dicial act. Fitzgerald v. Boston, 220 
Mass. 503, 108 NE 355. 

82. In re Freeland Borough, 22 Pa. 
Co. 408, 9 Kulp 387. 

[a] A petition for a review (1) is 
rot necessary. In re Freeland Bor- 
ough, 22 Pa: Co. 403, 9 Kup. 387. 
(2) If one is presented, it need not 
comply with the statutory require- 
ments applicable to the petition nec- 
essary to institute the proceedings. 
In re Freeland Borough, supra. (38) 
However, it is held that, where the 
report of commissioners appointed to 
divide a borough into wards is con- 
firmed absolutely, exceptions not 
having been filed to the same within 
the time allowed, a petition for re- 


eral. 


Notice of an 


The court may 
cerned.*? 


plat thereof.®® 
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[§ 133] 4. Plans, Plats, and Surveys**—a. In Gen- 
A town or an addition thereto is laid off or 
laid out when itis surveyed or measured and marked 
upon the ground.** 
markings upon the ground.*® 
there are, or at times have been, statutes provid- 
ing for the making of surveys, maps, plans, or 
plats by municipal or other public authorities,*® at. 
least so far as roads, streets, and alleys are con- 
The owner of a lot or tract of land has 
a right to subdivide it into lots** and to make a 
While there must be a compliance 
with applicable statutory requirements before a plat 
can be recorded,” a recorded plat can be changed,®* 
or before an addition can be brought within the 
corporate limits of a municipality,°? and some stat- 
utes impose penalties for making and recording a 
plat otherwise than in accord with the statutory 


A plat is a description of the 
In some jurisdictions 


| provisions®* or make it a misdemeanor to sell lots 


view filed thereafter is too late, and! avenues of a city or village may not 


will be dismissed. In re Strasburg 

Borough, 2 LancLRev (Pa.) 175. 

[b] Matters to be considered by 
appellate court-—(1) The appellate 
court cannot consider the evidence, 
but it may look into the opinion of 
the lower court for the purpose of 
ascertaining the grounds of the de- 
cision. In re Forty-Sixth Ward, 58 
Pa. Super. 428. (2) The appellate 
court should not be astute in finding 
reasons for a reversal of the decree 
where it appears that the decree was 
reached and made with due care and 
a manifest desire to subserve -the in- 
terests and convenience of the in- 
habitants of the borough. Inseine 
Summit Hill Borough, 50 Pa. Super. 
117 [aff 240 Pa. 396, 87 A 857]. 

83. Cross references: 

Dedication of streets and alleys by 
map or reference thereto see Dedi- 
cation § 43:+et seq. 

Description of property or bound- 
aries by reference to map or plat 
see Boundaries §§ 50, 92; Deeds §§ 
67, ae 

Judicial notice of maps, plats, or sur- 
veys see Evidence § 1875. 

8&4. Meacham v. Seattle, 45 Wash. 
380, 88 P 628. 

85. See Plat [30 Cyc 1639]. 

sé. Wilder v. St. Paul, 12 Minn. 
192; Kissell v. St. Louis Pub. Schools, 
16 Mo. 553; In re Plan .No. 166,93 
Pa. (2230 IntirepArch (St, hoi ePhilar 
(Pa.) 117; Ferree v. Board of Sur- 
veyors, 9 Phila. (Pa.) 518; State v. 
Broach, (Tex. Civ. A.) 35 SW 86. 

[a] Directory statute. — Code 
(1904) § 1014, and other acts direct- 
ing the council of every city and 
town to make a survey and plat 
thereof showing lots, streets, and 
alleys, are directory only. Strasburg 
v. Chandler, 124 Va. 91, 97 SE 313. 

87. Wagner vy. Fitz, 14 Oh. Cir. Ct 
NeiS5 60), S2 Oh Cire Ot, 108. 

{a]. Time of performance of duty. 
—Under the act of 1842, by which the 
road committee appointed by the 
burgess and council of a borough 
was enjoined to survey the roads, 
streets, and alleys already laid out 
and within the borough, and to lay 
out such others, or to widen those 
already laid out, as it should deem 
necessary, and to make a draft or 
plan thereof and return it to the 
court, the making and confirmation of 
surveys and plans of the streets, etc., 
in parts of the borough at different 
limes, was regular, since, as no time 
was prescribed for the performance 
of the duty, part could be discharged 
at one iime and the residue at an- 
other. Ripka’s App., 21 Pa. 55. 

{[b] Work of platting commission. 
—‘‘Our view of the statutory law 
upon this subject is, that the work of 
a platting commission in defining 
and locating the streets, alleys and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


be interfered with by private proprie- 
tors of lands within the same terri- 
tory, even with the consent and co- 
operation of the city council. 
When a platting commission does its 
work, it is not required to submit it 
to the council; it at once goes upon 
record. It is not subject to amend- 
ment by the council, except that there 
are certain forms of proceeding 
which are authorized whereby the 
courts. or the council may vacate 
streets and alleys under certain cir- 
cumstances, none of which proceed- 
ings were followed so as to vacate 
the streets involved in this contro- 
versy. . .. Streets other than those 
laid down by the platting commission 
are contemplated, but these other 
streets must not interfere. with the 
plans of the. platting commission.” 
Wagner v. Fitz, 14 Oh. Cir. Ct. N. S 
561, 564,.566, 32 Oh. Cir. Ct. 108. 

88. Mason v. Gates, 82 Ark. 294, 
102 SW 190; Wolpert v. Chicago, 280 
Ill. 187, 117 NE 447; Peo. v. Massieon, 
200 Ill. A. 86; Peo. v. Mounds, 122 Ill. 
A. 449. 

[a] Without application to court. 
—Rev. St. § 2614, providing that, 
where a change in an addition to a 
city is to be made, a regular suit 
must be brought in the courts, and all 
the property owners to be affected by 
the change must be made parties to 
the suit, refers only to changes in 
plats affecting streets and alleys, 
and the owners of lots may subdivide 
them without any application to the 
court. Huling v. Huffman, 11 Oh. 
Dec. (Reprint) 3038, 26 CinecLBul 73. 

[b] Resubdivision.—(1) The owner 
of certain lots has a right to make 
such a resubdivision thereof as he 
may choose. Cochran v. Bailey, 271 
Til. 145, 150, 110 NE 812. (2) “Uni- 
versal practice, the recognized rights 
of owners, and the statute, permit 
such a re-subdivision.” Cochran v. 
Bailey, supra. 

Hose Peo. v. Massieon, 200 Ill. A, 

20. Peo. v. Massieon, supra; Tay- 
lor v. Ft. Wayne, 47 Ind. 274. 

[a] Presumption of compliance.— 
An act of the legislature distinctly 
recognizing the fact of the record of 
a particular town plat is admissible 
as evidence of the fact of the record 
of the plat, the presumption being 
that the statutory requisites to en- 
title the plat to record were com- 
einige with. Winona v. Huff, 11 Minn, 

19. 


Eke State v. Head, 34 Kan. 419, 8 
92. Pool v. Townsend, 58 Mont, 


297, 191 PB sss. 
Proceedings for annexation gener- 
ally see supra §§ 81-104. 
938. Wagnen.v. Fitz, 14 Oh. Cir. Ct. 
N. S..561, 33 Oh. Cir. Ct. 108. 
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before the prescribed requirements have been ob- 
served,®* -nevertheless the statutes are intended 
merely to avoid confusion and establish a rule of 
uniformity®® and not to abridge the right of the 
owner®® or to compel him to exercise it.9° Neither 
municipal officers nor anyone else has power to 
divide up the land of a citizen into lots, and to 
make and record, or to cause to be made and re- 
corded, plats or maps thereof, without his privity, 
knowledge, or consent,®* or in like manner to change 
the numbers, designation, or description of his lots 
eontained in a legally recorded plat,®® so as to 
authorize taxation according to the plats or maps 
so made.t Recording of the plat is generally re- 
quired,? but a failure to record a map, plan, or 
plat is not always fatal. Also, approval of the 
plat by municipal or other authorities is generally,* 
but not always,® required. Under some statutes or 
charters municipal authorities have discretion in 
approving or disapproving a plat,® and they have 
power to make reasonable regulations in addition to 
those prescribed by statute,“ but their power and 
discretion are limited; and under some statutes 
they have no function or duty other than to see 
that there has been a compliance with the statu- 
tory requirements,? and they are without power to 
impose conditions or requirements in addition to 

94. Bentley v. Hurlburt, 153 Cal. 
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ment prescribing a condition prece- 
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those imposed by statute.1° A substantial compli- 
ance with the statutes is sufficient. 

Construction.‘ A map or plat of a town or city 
or addition thereto is a written instrument to be 
construed by the court in the absence of ambiguity, 
rendering it necessary to resort to circumstances 
attending its making, in order to arrive at the real 
intent of the parties.t* In case of discrepancy be- 
tween plats, the one with reference to which lots 
have been sold will be deemed to be the true and 
correct one so far as the rights of the owners of 
those lots are concerned.‘* A statement at the foot 
of a town plat, that certain real estate contained 
therein is reserved for a publie square, does not 
indieate an intention to part with the property,!® 
but rather the opposite.‘° However, where a city 
possesses certain rights or powers over property 
added to its territory and the streets therein, such 
rights cannot be controlled by reservations in a plat 
of the addition made by the original proprietor, 
which are against public policy.*7 

[§ 134] b. Vacation.1* Provision is sometimes 
made by statute for the vacation of a plat, or a 
part thereof, of a town or city, or an addition 
thereto, or a subdivision of land therein by peti- 
tion or application to a court,!® or the execution, 
acknowledgment, and recording of a written in- 
10. Carter v. Council Bluffs, 180 


796, 96 P 890. 
95. Peo. v. Massieon, 200 Ill. A. 


96. Peo. v. Massieon, supra. 

97. Merton v. Dolphin, 28 Wis. 
456. 

98. Merton v. Dolphin, supra, 


fa] An administrator is not the 
owner of his decedent’s land within 
Comp. L. ec 32, providing that the 
owner of land may plat the same and 
lay out streets thereon; he is not 
authorized to make such plat by a 
license from the probate court to sell 
the decedent’s land. Peo. v. Detroit 
Public Works, 41 Mich. 724, 49 NW 


924. 

99. Mason v. Gates, 82 Ark. 294, 
102 SW 190; Merton v. Dolphin, 28 
Wis. 456. 5 


1. Merton y. Dolphin, supra. 

2. Winona v. Huff, 11 Minn. 119. 

83. See cases infra this note. 

[a] Thus (1) under some statutes 
a plan of a municipality is complete 
on approval by the court and before 
it is recorded as provided, the clause 
of the statute relating to recording 
being directory merely. Kensington 
v. Wood, 10 Pa. 93, 49 AmD 582. (2) 
A town may be recognized an@ treat- 
ed as such, even though no map 
showing its subdivisions has been re- 
corded. Ayres v. Patton, 51 Tex. 
Civ. A. 186, 111 SW 1079. (3) Where 
the city of Omaha was laid out in 
lots, blocks, streets, and squares, and 
the same were recognized, used, and 
enjoyed, and the lots taxed as such, 
but through some one’s neglect of 
duty no map or plat of the city was 
ever filed or recorded, it was held 
that after twenty-five years inquiry 
would not be made as to whether as 
the result of such neglect the lots 
had no legal existence, as a decision 
to that effect would be against pub- 
lic policy. Bryant v. Estabrook, 16 
Nebr. 217, 20 NW 245. 

4. Peo. v. Massieon, 279 Ill. 312, 
116 NE 639; Peo. vy. Massieon, 200 Il. 
A. 86; Rice v. Highland Impr. Co., 56 
Minn. 259, 57 NW 452; Pool v. Town- 
send, 58 Mont. 297, 191 P 385; Wag- 
Merve Hitze14 Ob. Cir Cli Nets. 661) 
33 Oh. Cir. Ct. 108. But see Warren 
vy. Daniels, 72 Ill. 272 (as soon as a 
plat of an addition to a town has 
been duly acknowleacged and record- 
ed, such addition becomes an integral 
part of the town). 

[a] Amendment of statute pend- 
ing application.—A statutory amend- 


dent to approval is not applicable to 
a caSe where an application for ap- 
proval was pending at the time of 
the enactment of the amendment. 
re v. Massieon, 279 Ill. 312, 116 NE 

[b] Effect of approval.—Having 
approved a plat showing blocks and 
streets, a city is bound thereby, and 
may not refuse to recognize as a 
block what the plat so designates. 
Northern Pac. R. Co. v. Walla Walla, 
114 Wash, 153, 194 P 962. 

5. Ollie v. Ogilvie, 13 La. 472. 

6. Funke v. St. Louis, 122 Mo, 132, 
26 SW 1024. . 

7. See infra note 8 [a]. 

8 Peo. v. Massieon, 279 Ill. 312, 
NE. 639. 

[a] Ordinances.—(1) Under some 
statutes the extent of the discretion 
of the city council or village board 
is to enact an ordinance making rea- 
sonable regulations of the platting 
and to see that the plat offered for 
approval conforms to the require- 
ments of the statute and the ordi- 
nance. Peo. v.~Mounds, 122 Ill. A. 
449. (2) It cannot by ordinance or 
by other action practically nullify 
the effect of the statute. Peo. v. 
Mounds, supra. (3) Neither can it 
by refusing to pass an ordinance re- 
serve to itself an arbitrary discre- 
tion to approve or disapprove a plat 
(Peo. v. Massieon, 279 Ill. 312, 116 
NE 639; Peo. v. Massieon, 200 Ill. A. 
86); (4) in such case it has no dis- 
cretion to refuse to approve a plat 
which conforms to the statute (Peo. 
v. Massieon, supra; Peo. v. Massieon, 
supra) (5) and ordinary customs and 
usages in such matters (Peo. v. 
Massieon, supra). (6) An ordinance 
requiring the installation of sewers, 
ete., as a condition for approval by 
the city commission of a plat was 
held reasonable and valid under the 
authority conferred by charter and 
statutory provisions. Allen Vv. 
Stockwell, 210 Mich. 488, 178 NW 27. 
(7) Under the charter provisions ‘of 
another municipality, however, the 
city council was held to be without 
power to require the grading of 
streets indicated in a proposed plat 
as a condition of approval. State v. 
Minneapolis, 140 Minn. 4338, 168 NW 
188 


9. Giltner v. Albia, 128 Iowa 658, 
105 NW 194. 

Mandamus to compel approval of 
plat see Mandamus § 279. 


Iowa 227, 163 NW 195; Burroughs v. 
Cherokee, 134 Iowa 429, 109 NW 876. 


11. Bentley v. Hurlburt, 153 Cal. 
796, 96 P 890; Gebhardt v. Reeves, 
75 Ill. 301. : 

[a] Plats held sufficient or not 


fatally defective.—(1) The plat of an 
addition sufficiently descripes the 
land platted, where such land can be 
located upon. the ground by a com- 
petent surveyor. Curtiss, etc., Co. v. 
Minneapolis, 123 Minn. 344, 144 NW 
150. (2) A plat of a proposed addi- 
tion to a city showing the scale on 
which it was drawn and containing 
numerals marking the width of the 
streets, is not defective for failure 
to use the word “feet” after the nu- 
merals describing the width of 
streets and alleys. Peo. v. Massieon, 
ac9. Til. 312, 116 NE 639. 9.¢3) That 
the wife of one of the proprietors did 
not acknowledge the plat of an addi- 
tion to a city does not invalidate the 


Plat. Phillips v. Arkansas Valley 
Interurban R. Co., 89 Kan. 835, 133 
P 429. 

12. Cross references: 


Construction of deed with map, plan; 
plat, or survey referred to therein 
see Deeds § 251. 

Controlling effect of maps and plats 
in determining boundaries gener- 
ally see Boundaries §§ 143-147. 

Discrepancy between map or plat 
and: 4 
Lines marked or 

Boundaries § 118. 
Monuments see Boundaries §§ 126, 
136. 
13. Atlanta v. Texas, etc., R. Co., 

56 ‘Tex. Civ. A. 226, 120 SW 923. 
[a] An explanatory note will not 

be construed so as to make it con- 

tradict many explicit and consistent 
parts of the plat unless its language 
imperatively requires such a con- 


Surveyed see 


senieMon Hunter v. Hichel, 100 Ind. 
463. 
14. Mason v. Gates, 82 Ark. 294, 


102 SW 190: Miller v. Fisher, 77 Or. 
Doce LoL Poel. | 
46 Ind. 


15. Scantiin vy. Garvin, 
262. 
16. Scantlin v. Garvin, supra. 
17. Ward v. Detroit, ete, R. Co., 


62 Mich, 46, 28 NW 775, 785; Riedin- 
ger v. Marquette, etc., R. Co., 62 
Mich, 29, 28 NW 775. 
18. Vacation of plat as revocation 
of dedication see Dedication § 156. 
19. State v. Bay City, 65 Or, 124, 
131 P 1038. 
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strument.2° Under some statutes a part of a plat 
may be vacated at the instance of the owners of 
the land covered by that part of the plat,?+ but 
under other statutes a joinder of the owners of 
all the land covered by the plat is necessary.?? 
order that a plat or a part thereof may be vacated 
in a particular mode the case must come within 
the terms of the applicable statute?* and the pre- 
seribed statutory steps must be taken.** 
utes relating to the vacation of plats or parts thereof 
sometimes impose restrictions, such as that the 
vacation shall not abridge or destroy the rights or 


privileges of other proprietors in 


shall not authorize the closing or obstructing of 
any public highway laid out according to law,?* but 
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statute.?§ 
at law.?? 
In 


pality over it.*? 
The stat- 


such plat?® and 


the only restrictions are those imposed by statutes,?7 


20. Wolpert v. Chicago, 280 Ill. 
187, 117 NE 447; Littler v. Lincoln, 
106 Ill. 353; McGrew v. Lettsville, 71 
Iowa 150, 32 NW 252; Clark v. Rain, 
51 Okl. 206, 151 P 692. 

[a] Contents of instrument.—(1) 
The statute does not prescribe what 
the deed shall contain further than 
that it shall declare the plat or part 
therecf vacated. Littler v. Lincoln, 
106 Dll. 353. (2) It is not required 
that the deed shall make an exhibit 
of the owner’s title nor recite how he 
became the sole owner. Littler v. 
Lincoln, supra. (3) A deed vacating 
a part of the plat of an addition by 
one person is prima facie valid and 
conclusive of his right to make such 
vacation; but it may be impeached 
by showing that the party making it 
did not possess the capacity for want 
of ownership of all the lots in the 
part of the plat attempted to be vas 
eated. The prima facie case made 
by the production of such deed must 
be overcome by satisfactory evidence 
of the disability of the person to 
make it. Littler v. Lincoln, supra. 
(4) A petition to the city council 
by the owner of a plat for leave 
to vacate the same, stating that he 
is the cwner of all the lots except 
two, will not overcome the presump- 
tion of his entire ownership arising 
from a subsequent deed of vacation 
of the whole plat. Littler v. Lincoln, 
supra. 

21. Chicago Anderson Pressed 
Brick Co. v. Chicago, 138 Ill. 628, 28 


NE 756; Littler v. Lincoln, 106 Ill. 
353. 
[a] Persons who have acquired 


title from the original proprietors 
who platted the land may exercise 
the power of vacation conferred by 
the statute. McGrew v, Lettsville, 71 
Iowa 150, 32 NW 252. 

£2. Burlington v. Lambert, 64 Okl. 
114, 166 P 137; Clark v. Rain, 51 Okl. 


206, 151 P 692; Scott v. Noble, 18 
Oki. 409, 89 P 1122. 
23. Smith v. Birmingham Realty 


Co., 208 Ala. 114, 94 S 117. 

{a] An unrecorded map or plat 
cannot be vacated under a statute 
prescribing reguirements which can 
be observed cnly when the plat or 
map is recorded. Smith v. Birming- 
ham Realty Co., 208 Ala.114, 94 S 
117 (statute requiring, among other 
things, a notation upon the record of 
the map or plat vacated). 

24. State v. Bay City, 65 Or. 124, 
131 P 1038. 

[a] Metters not amounting to va- 
cation.—(1) A plat is not vacated by 
a judgment foreclosing a mortgage. 
Phillips v. Arkansas Valley Inter- 
urban —R.. Co., 89 Kan. 835, 133 P 
429. (2) Also a part of a plat is not 
vacated by a resubdivision of certain 
lots. Cochran v. Bailey, 271 Ill. 145, 
110 NE $12. : 

25. Littler v. Lincoln, 106 Ill. 353; 
McGrew v. Lettsville, 71 Iowa 150, 
32 NW 252; Lamoure v. Lasell, 2 
N. D. 638, 145 NW 577. 

[a] Application of restriction.— 


(1) There can be no abridgement or 
destruction of rights or privileges 
where no other lots in the plat face 
on the street whereon the part of the 
plat vacated lies. Chicago Anderson 
Pressed Brick Co. v. Chicago, 138 Il. 
628, 28 NE 756. (2) Although the 
vacation of a portion of a town plat 
by an agreement of the owners 
thereof will, by the closing of cer- 
tain streets, diminish the number of 
ways of access to the property of 
other parties, such an agreement is 
valid, where there: remain one or 
more ways which are . reasonably 
convenient, so that no substantial 
right is abridged. Lorenzen vy. Pres- 
ton, 53 Iowa 580, 5 NW 764. (3) A 
city council has no authority to make 
an ex parte judicial determination 
that a vacation is void, although the 
statute prescribes the condition that 
the vacation “shall. not abridge or 
destroy the rights of the otner pro- 
prietors in said plat.” | Conner v. 
Iowa City, 66 Iowa 419, 23 NW 904. 

26. Littler’ “v.. Lincoln, 106: Ill. 
353; McGrew v. Lettsville, 71 Iowa 
150, 32 NW 252. 

[a] The restriction does not apply 
to a street designated on a plat, but 
with regard to which the proper offi- 
cers have taken no action. Chicago 
Anderson Pressed Brick Co. v. Chi- 
cago, 138 Ill. 628, 28 NE 756. 


27. Littler v. Lincoln, 106 Ill. 353. 

28. Wolpert v. Chicago, 280 Ill. 
187, 117 NE 447; Littler vy. Lincoln, 
106 Tl. 353. 

29. Miller v. Fisher, 77 Or. 5382, 
VSI P98 

80. Johnson vy. Peo., 42 Ill A. 


402; McGrew v. Lettsville, 71 Iowa 
150, 382 NW 252; Kershaw v. Jansen, 
49 Nebr. 467, 68 NW 616. ; 

[a] A replatting of a town by 
commissioners does not reduce the 
corporate territory of the town 
where the map and report filed by 
the commissioners do not attempt to 
change or alter the corporate bouna- 
ary and the statute authorizing them 
to replat the town does not confer 
specific authority to change or alter 
the corporate limits. Harrison v. 
California, (Ky.) 285 SW 708. 

Mode of detaching territory gener- 
ally see supra §§ 81-99. 

31. McGrew vy. Lettsville, 71 Iowa 
150, 32 NW 252. 

[a] The city may subsequently 
lay out streets across the territory 
ee a Littler v. Lincoln, 106 Ill. 

32. Alteration of boundaries as 
TERRELL of charter see supra 

33. Denver v. New York Trust Co., 
229. Ul S528, vss SCL Ibi, toni aLe- ed: 
1101 [rev 187 Fed. 890, 110 CCA 24] 
(under Colorado constitutional pro- 
visions); Jackson Common Council 
eee 160 Mich. 550, 125 NW 


34. Boyd v. Chambers, 78 Ky. 140; 
Frankenstein v. Rushmore, (Tex. 
Civ. A.) 217 SW. 189. 

35. Denver v. New York Trust Co., 


ph a4 
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ae 


and the concurrence or joint action of municipal 
authorities is not necessary when not required by 
A plat cannot be canceled in an action 
The vacation of a plat or a part thereof 
‘does not necessarily result in a withdrawal of 
the land affected from the corporate limits of the 
municipality®® or affect the authority of the munici- 


[§ 135] C. New or Amended Charter**—1. In Gen- 
eral. Distinctions are sometimes drawn between an 
amendment of a municipal charter and a general 
or extensive revision thereof,?* a charter of a new 
corporation,*+ a new charter,®> an ordinance,*® re- 
organization,?? resumption by a municipality of its 
prior form of government,?* an abandonment of a 


229-' U.S 123) 33° SCk 657,57 Eved: 
1101 [rev 187 Fed. 890, 110 CCA 24]; 
State v. Maitland, 296 Mo, 338, 246 
SW 267; Yett v. Cook, 115 Tex. 205, 
281 SW 837; Frankenstein vy. Rush- 
more, (Tex. Civ. A.) 217 SW 189. 

[a] Measures held amendments 
rather than new charters.—(1) <A 
section is an amendment rather than 
a revised or new charter where it 
“does not alter the form of the city 
government or make extensive 
changes in the existing charter, but 
is confined to matters pertaining to 
public utilities, more especially the 
acquisition, maintenance and opera- 
tion of a municipal water plant.” 
Denver v. New York Trust Co., 229 
UU. S-123) 143 33-SCt: 657,06 bacd: 
1101. (2) Amendments are in fact 
such rather than a new charter where 
they cover only a portion of the mat- 
ters necessary to be included in a 
charter for the government of any 
municipality and hence fall short of 
an instrument complete in _ itself: 
Peo. v. Perkins, 56 Colo. 17, 137 P 
55, AnnCas1914D 1154; Yett v. Cook, 
115 Tex. 205, 281 SW 837. (3) Thus 
so-called amendments are actually 
such where the original charter, ap- 
parently covering all matters of mu- 
nicipal government, consists of three 
hundred sections, and the amend- 
ments amend twenty sections, add 
twenty new sections and_ repeal 
twenty sectidns, leaving untouched 
three hundred sections without the 
greater part of which no charter of 
any municipality would be complete. 
Peo. v. Perkins, supra. (4) A pro- 
posal is an amendment rather than a 
new charter, where it repeals all but 
two sections of the original charter. 
repeats verbatim sixty sections of 
the original charter, only the section 
numbers being changed, repeats one 
hundred and five sections of the 
original charter with editorial re- 
visions, and changes’ substantially 
thirty-five sections of the original 
charter. Reutener v. Cleveland, 107 
Oh. St. 117, 141 NE 27. 

36. Colby v. Medford, 85 Or. 485, 
167 P 487. 

87. See cases infra this note. 

[a] Distinction stated.—The in- 
genuity of citizens and statesmen has 
devised a mode of change in the con- 
stitution of municipalities, differing 
from amendment and repeal, and yet 
possessing some of the elements of 
both, which the courts have recog- 
nized and upheld under the name of 
reorganization. Broughton v. Pensa- 
cola, 93 U. S. 266, 23 L. ed. -896; 
State v. Mobile, 24 Ala. 701; Ex p. 
Strahl, 16 Iowa 369. 

Change or retention of identity on 
reorganization see infra § 151. 


38. State v. Sanders, 79 Fla. 835, 
85 S 333. 
{a] Thus it is held that, where a 


statute establishing a commission 
form of government for a munici- 
pality puts in abeyance but does not 
repeal former charter acts of the 
city, and authorizes the city, after a 


ee en ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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charter,®*® and disincorporation;*® and these distine- 
tions, in jurisdictions where they obtain, are im- 
portant in determining the extent of the power of 
a municipal corporation to change its charter. or 
adopt a new one,*! as well as in determining what 
proceedings are necessary for the making of the 
particular change.?? However, it is held in some 
eases that the courts will not draw a line between 
amendments** or classify them in any way;** that 
amendments of a city charter are not confined to 
such changes as are only revisory or supplemental,* 
but may ‘include those which alter or annul the 
basie plan or principles upon which the city gov- 
ernment is founded,*® or which amount to a gen- 
eral revision of the charter;#7 and that, where a 
statute or ordinance uses the word ‘‘amendment’’ 
loosely as including not only an amendment properly 
so called but also a new and complete charter, and 
it appears on the face of the statute or ordinance 
that it was intended to include a new charter, the 
courts will supply the necessary words by construe- 
tion.4#8 An amendment to a municipal charter 
may consist of a repeal or striking out of pro- 
visions,?® regardless of whether or not other pro- 
visions are substituted.®°° 


certain time, to abandon the commis- 57. 
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Straw v. Harris, 


[43 C.J.] 155 


An ‘‘extension’’ of a municipal charter is a pro- 


' longation of the time in which it is to operate 


beyond that originally limited;°+ an inerease of the 
privileges or duties of the corporation is not within 
the meaning of the term.®? 

[§ 136] 2. Power To Enact or Adopt—a. State. 
Regardless of any declarations in its constitution to 
the contrary,®* the state may at any time alter, 
amend, or revise the charter of a municipal cor- 
poration;®>+ the power to do so must necessarily 
exist without limitation in the sovereign,®°® or at 
least it is subject only to vested rights®® and limita- 
tions otherwise provided by fundamental laws.°7 

[§ 137] b. Legislature. As the legislature has 
the inherent power to create a municipal corpora- 
tion,°’ so likewise it has power to destroy it,°® and 
of course the lesser power to alter or amend its 
charter.®° This is a corollary of the inherent and 
sovereign power of the legislature over all agencies 
of eovernment, wherein it is not restricted by con- 
stitutional limitations.*t The power of the legis- 
lature to amend municipal charters or provide a new 
charter for a municipality is subject of course to 
constitutional limitations,®? such as provisions in re- 
lation to the enactment of laws,®* the title and the 


54 Or. 424,] to exercise governmental functions, 


sion form of government and resume 
its former government, an election by 
the city to do so is not an amend- 
ment of its charter or the adoption of 
a new charter, but is the exercise of 
special authority expressly and defi- 
nitely conferred on it by _ statute. 


eae v. Sanders, 79 Fla. 835, 85 S 

39. Switzer v. State, 103 Oh. St. 
306, 183 NE 552. 

40. Ensley v. Simpson, 166 Ala. 
366, 52 S 61. 

41. See infra § 138. 

42. See infra § 144. 

43. State v. Spokane County Su- 
per. Ct., 70 Wash. 352, 126 P 920. 

44. State v. Spokane County Su- 
per. Ct., supra 

45. tate v. Spokane County Su- 
per. Ct., supra. 

46. State v. Spokane County Su- 


per. Ct., supra. 

[a] Where the alleged amend- 
ments are germane to the subject of 
municipal government, the fact that 
in a way they present something new 
or different in the management of 
municipal affairs does not militate 
against their being amendments. 
Heo. we, Perkins, 56 ‘Colowi17, (137 +P 
55, AnnCas1914D 1154. 

47. te v. Portland, 65 Or. 273, 


133 P 6 

48. Fo tpcan v. Dryer, 71 Or. 548, 
143 P 644, 

49. Reutener v. Cleveland, 107 Oh. 


St. 117, 141 NE 27; State v. Portlana, 
65 Or. 273, 283, 133 P 62. 

“An amendment to a charter nec- 
essarily implies a change in a char- 
ter, and a change suggests a repeal 
of some part of that which is to be 
amended.” State v. Portland, supra. 

50. State v. Portland, supra. 

51. Moers v. Reading, 21 Pa. 188. 


52. Moers v. Reading, supra. 
53. Straw v. Harris, 54 or. 424, 
103 P 777. 


[a] Constitutional provisions con- 
ferring on municipalities power to 
change or amend their charters (see 
infra § 138), regardless of their lit- 
eral import, cannot be held to 
amount to a perpetual surrender of 
sovereignty by the state. Straw v. 
Harris, 54 Or. 424, 103 P 777. 

54. Straw v. Harris, supra; U. S. 
v. Joson, 26 Philippine 1. 

55. Ensley v. Simpson, 166° Ala. 
366, 52 S 61. 

56. Straw v. Harris, 54 Or. 424, 
103 P 777. 

Vested rights generally see Consti- 
tutional Law §§ 485-592. 
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58. See supra § 17. 

59. See infra § 164. 

60. - S.—Tippecanoe County v. 
Lucas, 93) U.S. 5108,123 Th. 6a.) 8225 
Barnes v. District of Columbia, 91 
U. S. 540, 23 L. ed. 440;-Hast Hart- 
ford v. Hartford Bridge Co., 10 How. 
511, 534, 13 L. ed. 518, 531; Judson v. 
Plattsbure, 14 EF. Cas. No. 7,570,;'3 
Dill. 181. 

Ala.—State v. Thompson, 193 Ala. 
561, 69 S 461; State v, Lane, 181 Ala. 
aan 62 S 31; State v. Mobile, 24 Ala, 

Ark.—Eagle v. Beard, 33 Ark. 497; 
State v. Jennings, 27 Ark. 419. 

Cal.—Thomason v. Ashworth, 73 


Cal. 73, 14 P 615; San Francisco v. 
Canavan, 42 Cal. 541; People v. Burr, 
13 Cal. 343. 


Fla.—Jacksonville v. Smoot, 83 
Fla. 575, 92 S 617. 

Ga.—Churchill v. Walker, 68 Ga. 
681; State v. Savannah, R. M. Charlt. 
250. 

Ida.—Wiggin v. Lewiston, 8 Ida. 
527, 69 P 286. 

Ill.— Cicero v. Chicago, 182 Ill. 301, 
55 NE). 351; Crook v. Peo., 106 Ill. 237; 
Peo. v. Wright, 70 Ill. 388. 

Ind.—State v. Kolsem, 130 Ind. 434, 
29 NE 595, 14 LRA 566; Wiley v. 
Blucton, 111 Ind. -152, 12 NE. 165; 
Sloan v. State, 8 Blackf. 361. 

Iowa.—Clinton v. Cedar Rapids, 
ete., R. Co., 24 Iowa 455; Morford v. 
Unger, 8 Iowa 82. 

Ky.—Boyd v. Chambers, 78 Ky. 
140. 

La.—Layton v. New Orleans, 12 La. 


Ann. 515; Bossier Police Jury v. 
Shreveport, 5 La. Ann. 661. 

Md.—Baltimore vy. State, 15 Md. 
376, 74 AmD 572. 

Mich.—Smith v. Adrian, 1 Mich. 
495. 

Mo.—St. Louis v. Russell, 9 Mo. 
507. 


Nebr.—Redell v. Moores, 63 Nebr. 
219, 88 NW 2438, 98 AmSR 431, 55 
LRA 740; State v. Holden, 19 Nebr. 
249, 27 NW 120. 

N. J.—Paterson v. Useful Manu- 
factures, etc., Soc., 24 N. J. L. 385. 
And see McCran y. Ocean Grove, 96 
NG die 158) TAAL Tb Lafir9s (IN di 
879, 112 A 514] (holding that, in 
respect of the Ocean Grove Camp 
Meeting Association, a corporation 
which was not only a religious insti- 
tution, but was exercising the pre- 
rogatives and functions of municipal 
government, the legislature might 
change, revoke, or modify its power 


such as the laying out of streets, the 
regulating of traffic, the passing of 
laws, and the appointment of officers, 
by creating a new municipal agency 
of the state to take over and exer- 
cise them). 

N. Y.—Demarest v. New York, 74 
N.) Yt 91622 Péo.). ve Briggs, 50. NS YX: 
553; Peo. v. Stout, 23 Barb. 349; 
Davidson v. New York, 25 N. Y. Su- 
per. 230, 27 HowPr 342; Peo. v. Os- 
wego, 134 NYS 177; Peo. v. Morris, 
13 Wend. 325. 


co. bon ce ae v. Fearing, 4 Oh. 
Pa.—Philadelphia v. Fox, 64 Pa, 
169. ;: 
Tenn.—Smiddy v. Memphis, 140 
Tenn. 97,° 203 Sw 512; Memphis v. 
Memphis Water Co., 5 Heisk. 495; 


Lynch v. Lafland, 4 Coldw. 96; Mc- 
Callie v. Chattanooga, 3 Head 317; 
Daniel v. Memphis, 11 Humphr. 582; 
Nichol v. Nashville, 9 Humphr. 252. 

Tex.—Graham vv. Greenville, 67 
Tex. 62, 2 SW 742; Blessing v. Gal- 
veston, 42 Tex. 641. 

Utah.—Peo. v. Page, 6 Utah 353, 
23 P7612: 

Wis.—State v. Thompson, 149 Wis. 
488, 1837 NW 20, 48 LRANS 339, Ann 
Cas1913C 774. 

“The power to abolish a municipal 
charter necessarily includes the 
power to amend it if the amendment 
is otherwise valid.” Smiddy  v. 
Memphis, 140 Tenn. 97, 102, 2083 SW 
512. 

61. Luehrman vy. Shelby Taxing 
Dist., 2 Lea (Tenn.) 425. 

62. Davis v. Woolnough, 9 Iowa 
104: Hx “pl sPritzyus? Towa 0k st. 
Louis v. Dorr, 145 Mo. 466, 41 SW 
1094, 46 SW 976, 68 AmSR 575, 42 
LRA_686; Cahill v. Hogan, 180 N. Y.: 
304, 73 NE 389; Peo. v. Coler, 166 N. 
Y. 1, 59 NE 716, 82 AmSR 605, 52 
LRA 814; David v. Portland Water 
Committee, 14 Or. 98. 12 P 174. 

[a] Statutes providing for a com- 
mission form of government are not 
unconstitutional. Jackson v. State, 
102 Miss. 663, 59 S 878, AnnCas1915A 
1213; Larsen v. Salt Lake City, 44 
Utah 437, 141, P 98. 

Impairment of obligation of con- 
tract see Constitutional Law § 628. 

63. Morford v. Unger, 8 Iowa 82. 

fa] Application of provisions.— 
(1) The provision of the New York 
constitution, requiring the assent of 
two thirds of the members elected to 
each branch of the legislature to 
every bill creating, continuing, alter- 
ing, or renewing any body corporate 
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unity of the subject matter of legislative ies 
amendment of laws by reference to the title only,® 
and provisions prohibiting amendment by special or 
local laws and requiring general laws.®® 
tional provisions conferring on municipalities, or 
municipalities of a particular class, power to amend 
their charters or to adopt new charters®’ and pro- 
hibiting or limiting action by the legislature in this 
Some,®® but not 
other,’° provisions of this nature prohibit enact- 
ment of general legislation applicable to all the 
municipalities of the state, or of all of a particular 
class, which has the effect of amending the charter | 
of a home rule city as to the subject matter of 


respect will be given effect.®® 


or politic, does not apply to public 
corporations, but to private corpora- 
tions only, and therefore laws affect- 
ing public corporations, such as cities 
and villages, may be passed by mere 
majority vote. Peo. v. Morris, 13 
Wiend., GN... (Y.) = 325.) (2). In, <Const, 
(18388) art 1 § 25, providing tnat no 
corporate body shall be created, re- 
newed, or extended with banking or 
discounting privileges, without six 
months’ previous publie notice of the 
intended application for the same, 
and that ‘no law thereafter enacted 
shall create, renew, or extend the 
charter of more than one corpora- 
tion,’ the clause quoted does not 
apply to municipal corporations, but 
is limited at least to private cor- 
porations, if not to private corpora- 
tions for banking. Moers v. Reading, 
21 Pa. 188. 

Passage of bills generally 
Statutes [36 Cyc 952]. 

64. See Statutes [36 Cye 1040]. 


see 


agen See generally Statutes [36 Cyc 
60]. 
66. See Statutes [36 Cyc 1002]. 
67. See infra § 138. 
68. Williams v. Vallejo, 36 Cal. A. 


133, 171 P 834; St. Louis v. Dorr, 145 
Mo. 466, 41 SW 1094, 46 SW 976, 68 
AmSR 575, 42 LRA 686; Kansas City 
v., Searritt, 127 Mo. 642, 29 SW 845, 
36 SW 111; Kalich v. Knapp, 73 Or. 
558, 142 P 594, 145 P 22, AmnCas 
1916E 1051; Branch v. Albee, 71 Or. 
188, 142 P 598; Farrell v. Port of 
Portland, 52 Or. 582, 98 P 145; Eu- 
gene v. Willamette Valley Co., 52 Or. 
4909 87s AcmenDainy: Cou lv: 
Astoria, 49 Or. 520, 90 P 153; Hous- 
ton v. Magnolia Park, (Tex. Commn. 
A.) 276 SW 685. 

Legislation providing manner of 
exercise of power by municipality see 
‘infra § 144. 

69.. Kalich v. Knapp, 73 Or. 558, 
142 P 594, 145 P 22, ‘AnnCas1916E 
1051; Branch v. Albee, 71 Or. 188, 142 
P 598. Contra Churchill v. Grants 
Pass, 70 Or. 2838, 141 P 164. 

fa] Absolute prohibition. — The 
constitutional prohibition of action 
by the legislature is absolute and is 
not directed merely to the method 
of amending charters. Branen v. 
Albee, 71 Or. 188, 142 P 598. 

70. Peo. v. Coronado, 100 Cal. 571, 
seek 162: 5St. ouls 'v.. Dorr, 455 Moz 
466, 41 SW 1094, 46 SW 976, 68 AmSR 
575, 42 LRA 686. And see Oakman 
Vv. Bveleth, 153 Minn. 117, 120, 189 
NW 932 (where, in answering a con- 
tention that a charter provision of a 
home rule city that the charter shall 
not be considered as amended or 
modified by any law of the state, 
unless such purpose is expressly set 
forth in the law, the court said: 
provision of a home rule 
prevents legislation generally appli- 
cable to cities or to cities of the par- 
ticular class’’). 

71. Cal.—Blanchard v. 
131 Cal. 263,63 P 349, 62 P 

Colo.—Peo. v. Perkins, 56 Colo. 17, 
137 P 55, AnnCasi914D 1154. 

La.—Lake Charles v. Roy, 115 La. 
939, 40 S 362; Cook v. Dendinger, 388 


Hartwell, 
509, 
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the legislation. 


Constitu- 


consistent with, 


La; Ann, 261. 
Mich.—Gallup v. Saginaw, 170 
Mich. 195, 135 NW 1060; Jackson 


Common Council Vv. Harrington, 160 
Mich. 550, 125 NW 383. 

Minn.—Park v. Duluth, 134 Minn. 
296, 159 NW 627; Wolfe v. More- 
head, 98- Minn.’ 113, 107 NW _ 728; 
Hopkins v. Duluth, 81 Minn. 189, 83 
NW 536. 

Mo.—St. Louis v. Dorr, 145 Mo. 466, 
41 SW 1094, 46 SW 976, 68 AmSR 
575, 42 LRA 686. 

Nebr.—Consumers’ Coal Co. vy. 
Lincoln, 109 Nebr. 51, 189 NW 643. 

Oh.—State v. Edwards, 90 Oh. St. 
305, 107 NE 768; Fitzgerald v. Cleve- 


land, 88 Oh. St. 338, 103 NE 512, 
AnnCas1915B 106, 
Okl.—Caruth v. State, 101 Okl. 93, 


223 P 186; In re Okmulgee Initiative 
Petition, 89 Okl. 134, 214 P 186. 

Or.—Wilson vy. Medford, 107 Or. 
624, 215 P 184; State v. Portland, 65 
Or. 273, 183 P6253) State: vi) Port of 
Tillamook, 62 Or. 382, 124 P6387, 
AnnCasi914C 483; Kiernan v. Port- 
Vand 57 2Or:.454,0 119 P2379 2a ee 
402, 37 LRANS 332 [writ of error 
dism 223 WU. S. 151, 32 SCt 231, 56 L. 
ed. 386]; Farrell v. Port of Portland, 
52 Or. 582, 98 P 145; Eugene v. Wil- 
lamette Valley Co., 52 Or. 490, 97° P 
817; McKenna v. Portland, 52 Or. 191, 
96 P 552; Acme Dairy Co. v. As- 
toria 49) Orb 200/90) 2 1532 

Tex.—Dobbin v. San Antonio, 2 
Tex. Unrep. Cas. 708; Le Gois_ v. 
State, °80;" Tex. (Gr. °356; [190.1 SW 
724, 

Wash.—Bussell v. Gill, 58 Wash. 
468, 108 P 1080, 1837 AmSR 1070; 
Hindman v. Boyd, 42 Wash. 17, 84 
P 609; Reeves v. Anderson, 13 Wash. 
17,..42 P 625. 

[a] Constitutional grant of power. 
—Under a constitutional provision 
that cities having more than a pre- 
scribed number of inhabitants may 
amend their charters, subject to such 
limitations as may be prescribed by 
the legislature, “we no longer must 
look to the Legislature to grant to 
a city power to amend its charter 
or to insert therein any given pro- 
vision, but we only look to the Acts 
of the Legislature to see if that body 
by any provision adopted has placed 
any ‘limitations on the power of a 
city to act in the matter. If therein 
we find no limitation placed on the 
city to amend its charter in any 
given particular, and such provision 
is inconsistent with no provision of 
the Constitution and no general law 
of the State, the city has the au- 
thority to so amend its charter and 
adopt such provision without any 
grant of power further than that 
conferred by section 5 of article 11 
of the Constitution. The authority 
and power is therein granted and 
eonferred on the -city by a higher 
power than the legislative body—the 
sovereign speaking through its writ- 
ten Constitution.” Le Gois yv. State, 
80 Tex. Cr. 356, 360, 190 SW 724. 

[b] Power to repeal or strike out 
provisions.—The power given by con- 
stitutional provisions to the electors 
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‘[§§ 137-138 


[§ 138] ¢. Municipality—(1) In Gonpeal if a 
number of jurisdictions municipal corporations gen- 
erally, or municipal corporations of a certain class, 
are authorized by constitutional or statutory pro- 
visions to amend their charters or to adopt new 
charters’! subject to certain limitations, such as 
limitations that the provisions adopted shall be 


and subject to, the constitution’? 


and general laws’? of the state, as well as the con- 
stitution’* and general laws’® of the United States. 
Under a few constitutional and statutory provisions 
the new or amended charter need not be consistent 
with the general laws of the state,*° and under 


of a city to amend their municipal 
charter includes the power to repeal 
or strike out provisions. Reutener 
v. Cleveland, 107 Oh. St. 117, 141 NE 
27; State v. Portland, 65 Or. 273, 133 
P 62. 

[c] New charter or general re- 
vision preceding amendment.—(1) In 
Michigan it was necessary at one 
time for a new charter or a general 
revision eauivalent thereto to pre- 
cede amendment. Atty.-Gen. v. De- 
troit, 164 Mich. 369, 129 NW 879. 
(2) But subsequent amendments of 
constitutional and statutory provi- 
sions authorize piecemeal amendment 
of existing city charters without pre- 


vious revision. Detroit Common 
Council v. Engel, 187 Mich. 88, 153 
NW 537. 


Whether constitutional provision 


self-executing see Constitutional 
Law § 1238. 
72. Minn.—State v. Beach, 155 


Minn. 33, 191 NW 1012; Park v. Du- 
luth, 134 Minn. 296, 159 NW _ 627; 
State v. St. Paul, 128 Minn. 82, 150 
NW 389. 

Miss.—Love v. Yazoo County, 91 
Miss. 535, 44 S 835. 

Nebr.—Standard Oil Co. v. Lincoln, 
207 NW 172; Consumers’ Coal Co. v. 
Lincoln, 109 Nebr. 51, 189 NW 643; 
Schroeder v. Zehrung, 108 Nebr, 573, 
188 NW 237. 

Okl.—Caruth v. State, 101 OkKl. 98, 
223 P 186; Calkins v. Ponea City, 89 
Okl. 100, 214 P 188; In re Okmulgee 
Initiative Petition, 89 Okl. 134, 214 
PES 6: 

Or.—Kiernan vy. Portland, 57 Or. 
454, 111 P 379, 112 P 402, 37 LRANS 
332 [writ of error dism 223 U. S. 151, 
32 SCt 231, 56 L. ed. 386]. 

Wash.—Bussell v. Gill, 58 Wash 
468, 108 P 1080, 187 AmSR 1070. 

73. La.—Powell v. Hart, 132 La. 
287, 61 S 233. 

Minn.—State v. Beach, 155 Minn. 
33, 191 NW 1012; Park v. Duluth, 134 
Minn. 296, 159 NW 627; State v. St. 
Paul, 128 Minn. 82, 150 NW 389; State 
v. Mankato, 117 Minn. 458, 136 NW 
264, 41 LRANS 111. 

Nebr.—Standard Oil Co. v. Lincoln, 
207 NW 172; Consumers’ Coal Co. v. 
Lincoln, 109 Nebr. 51, 189 NW 643; 
Schroeder v. Zehrung, 108 Nebr. 573, 
188 NW 287. 

Okl.—Caruth vy. State, 101 Okl. 93, 
223 P 186; Calkins v. Ponca City, 89 
Okl. 100, 214 P 188. 

Tex.—Yett v. Cook, 115 Tex. 205, 
281 SW 8387; Jodon v. Brenham, 57 
Tex. 655. 

62 


Wash.—Walker v. Spokane, 


| Wash. 312, 113 PB 775, AnnCas1912C 


994; Bussell v. Gill, 58 Wash. 468, 
108: P 1080, 187 AmSR 1070; Benton 
v. Seattle Electric Co., 50 Wash. 156, 
96 P 1038. 

74 Powell v. Hart, 132 La. 287, 61 


S 2383;. Love. v. Yazoo County, 91 
Miss. 535, 44 S$ 835. 

75. Powell v: Hart, 132 La. 1287, 
61 S 2388; Love v. Yazoo County, 91 


Miss: 535, 44 S 835. 

76. Love v. Yazoo County, supra; 
Hile v. Cleveland, 107 Oh. St. 144, 
141 NE 35. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 138] 


others it is subject only to the criminal, as dis- 
tinguished from the civil, laws of the state.7? 
order that a municipality may amend its charter or 
adopt a new one it must be authorized to do so by 
a constitutional or statutory provision’® which is 


77. Kiernan v. Portland, 57 Or. 
aoe 111 P 379, 112 P 402, 37 LRANS 
332 Lwrit of error dism 223 U. S. 151, 
32 SCt 231, 56 L. ed. 386]. 

78. Bowler v. Nagel, 228 Mich. 434, 
200 NW 258, 37 ALR 1154; State v. 
Dunson, 71 Tex, 65, 9 SW 403. 

79. State v. Thompson, 149 Wis. 
488, 137 NW 20, 43 LRANS 339, Ann 
Cas1913C 774. 

{a] Provisions upheld.—(1) Vari- 
ous constitutional and statutory pro- 
visions authorizing municipalities to 
amend their charters or adopt new 
ones have been upheld as against 
objections made to them (State We 
Kansas City, (Mo.) 76 SW 389; 
Dobbin vy. San Antonio, ef Tex. Unrep. 
Cas. 708; Reeves v. Anderson, 13 
Wash, 17, 42 P 625), (2) such as ob- 
jections that the provision in ques- 
tion violates a constitutional prohi- 
bition against the imposition, by the 
legislature, of taxes upon a munici- 
pal corporation for municipal pur- 
poses (Hindman v. Boyd, 42 Wash. 17, 
84 P 609), (3) or the guaranty of the 
federal constitution to every state of 
a republican form of government 
(Hopkins v. Duluth, 81 Minn, 189, 83 
NW 536). 

Delegation of legislative power 
See Constitutional Law §§ 357, 369. 
80. See cases infra this note. 

[a] Extent of power generally.— 
(1) Under some constitutional or 
statutory provisions and the con- 
struction placed thereon, a munici- 
pality in amending its charter or 
adopting a new one may insert any 
provision which does not violate cer- 
tain enumerated laws (Love v. Yazoo 
County, 91 Miss. 535, 44 S 835), (2) 
such as the constitution and general 
laws of the state (State v. Spokane 
County Super. Ct., 70 Wash. 352, 126 
P 920). (8) That is, the municipality 
may insert any provision as to mu- 
nicipal government or affairs which 
is not inconsistent with the constitu- 
tion and general laws of the state. 
State v. St) Louis County’ Dist. Ct., 
90 Minn. 457, 97 NW 1382; State v. 
Ramsey County Dist. Ct., 87 Minn. 
146, 91 NW 3800; State v. O’Connor, 
81 Minn. 79, 83 NW 498; Standard 
Oil Co. v. Lincoln, (Nebr.) 207 NW 
172; Schroeder y. Zehrung, 108 Nebr. 
573, 188 NW 237; Walker v. Spokane, 
62° Wash; 312, 1138 P 775, AnnCas 
1912C 994; Bussell v. Gill, 58 Wash. 
468, 108 P .1080, 137 AmSR 1070. 
()) In’ amending its charter, or 
adopting a new one the whole sum 
of municipal or intramural power is 
available to a municipality and it 
may reach out and take either all or 
only a part of it. Wilson v. Med- 
ford, 107 Or. 624, 215. P 184. (5) The 
charter may take the form of either 
a grant or a limitation of powers. 
Standard Oil Co. v. Lincoln, supra; 
Consumers’ Coal Co. v. Lincoln, 109 
Nebr. 51, 189 NW 643. (6) Under 
Const. art 11 § 2, as amended, pro- 
viding that the legal voters of every 
city and town are granted power to 
enact’ and amend eir municipal 
charters, subject to the constitution 
and criminal laws of the state, a 
city, subject to such _ restrictions, 
within the limits of the municipality 
and for purposes which are purely 
municipal, may include in its char- 
ter, by amendment, any provision or 
right that the legislature might have 
granted before the constitution was 
amended. Kiernan y. Portland, 57 
Or, 454, 1119 P 13.79) 112) Py402,.437 
LRANS 3832 [writ of error dism 223 
D. S. 151,°32 SCt 231, 56 L. ed. 386]. 
(7) “As to matters of municipal con- 
cern the people of a city, in adopting 
a charter, have all the power pos- 
sessed by the legislature save as 
such power has been expressly or 
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In 
posed.®° 


impliedly withheld.” State v. Erick- 
son, 157 Minn. 200, 206, 195 NW 919. 
To same effect Park v. Duluth, 134 
Minn. 296, 159 NW 627. (8) How- 
ever, provisions inserted in a charter 
by a municipality must be confined 
to such matters, subjects, or powers 
as appertain to city government. 
State v. Missouri, etc., Tel. Co., 189 
Mo. 83, 88 SW 41; Consumers’ Coal 
Co. v. Lincoln, supra; Dolan v. Puget 
Sound Tract., etc., Co., 72 Wash. 343, 
130 P 353. (9) A city is not author- 
ized to frame a charter for the gov- 
ernment of territory or people not 
a part of, or within, the city. Duluth 
v. Orr, 115 Minn. 267, 132 NW 265. 
(10) Taxation-for municipal purposes 


is purely a matter of municipal con- 


cern, and may be covered by the pro- 
visions of a home rule charter. 
State v. Erickson, 157 Minn. 200, 195 
NW 919. (11) On the other hand a 
charter provision assuming authority 
Over the exercise of taxing power 
vested in the state will not be up- 
held. West Linn v. Tufts, 75 Or. 304, 
146 P 986. And as to particular pro- 
visions held invalid see infra this 
note [e]. (12) The power of incor- 
porated cities and towns to change or 
amend their charters at any time in 
the manner provided by the consti- 
tution “is derived from the people of 
the State, and is necessarily limited 
to exercise of such powers, rights, 
and privileges as may not be incon- 
sistent with the maintenance and 
perpetuity of the State, of which 
publie corporations are but the mere 
instrumentalities of government.” 
Straw v. Harris, 54 Or. 424, 435, 103 
Pes. (13) Under some constitu- 
tional or statutory provisions, a mu- 
nicipality in amending its charter or 
adcpting a new one is limited to the 
making of changes in its form of 
government or the mode of exercis- 
ing the powers and privileges already 
conferred upon it, and is not author- 
ized to alter, extend, or enlarge the 
jurisdiction, powers, and privileges 
previously conferred on and vested in 
it by law. Merrell v. St. Petersburg, 
(las) 0109 TSe3iosPursley) Svar. 
Myers, 87 Fla. 428, 100 S 366; Cook v. 
Dedinger, 38 La. Ann. 261; Williams 
v. Broning, 135 Md. 226, 108 A 781, 
[b] A republican form of govern- 
ment (1) guaranteed by U. S. Const. 
art 4 § 4 is not denied or encroacned 
upon by a charter provision for a 
commission (Walker v. Spokane, 62 
Wash. 312, 113 P 775, AnnCas1912C 
994) (2) or.city manager (Hile v. 
Cleveland, 107 Oh. St. 144, 150, 141 
NE 35) form of government. (3) 
One reason for thé rule is that the 
guaranty applies only to the state 
government. Walker v. Spokane, 
supra. (4) “If a republican form of 
government be defined as that form 
of government under which the peo- 
ple act through their chosen repre- 
sentatives (Cooley, Principles of Con- 
stitutional Law, chapter XI), it is 
difficult to perceive how the city 
manager plan violates the principles 
of the republican form of govern- 
ment. Under the city manager plan, 
the people of the city of Cleveland 
will act through their chosen repre- 
sentatives, that is to say, through 
councilmen chosen by the people, at 
elections. If the republican form of 
government be defined, as by Lincoln, 
as a form of government of the peo- 
ple, for the people, and by the people, 
it is difficult to see how this amend- 
ment can be attacked; for it estab- 
lishes a form of government by ex- 
press vote of the people, in which the 
people are by vote to control the gov- 
ernment for their own purposes. If 
any further question were raised by 
this objection, it is settled by the 
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valid;*® and the particular charter amendment or 
provision adopted by the municipality must be 
within the power conferred and limitations im- 
The right to frame, alter, or amend its 
charter conferred on a municipality by a constitu- 


principle that the question whether a 
state has a republican form of gov- 
ernment is political and not judicial.” 
Hile vy. Cleveland, supra. 

[c] A state within a state is not 
erected in contravention of U. S. 
Const. art 4 § 3. MHile v. Cleveland, 
107 Oh. St. 144, 152, 141 NE 35 (“How 
can it be said in this case that a 
state has been erected in the city of 
Cleveland? The state law is still in 
force in Cleveland, and where legis- 
lative statutes in Cleveland give way 
to charter provisions and to munici- 
pal ordinances they give way under 
the highest form of state law, under 
the provisions of the constitution of 
the state of Ohio as enacted by the 
people’’). 

{d] Provisions and amendments 
held authorized or not prohibited in- 
clude amendments or provisions: (1) 
As to civil service. State v. Edwards, 
99 Oh. St. 305,.107 NE. 768; State 
v. Seattle, 184 Wash. 360, 235 P 968. 
(2) As to schools and educational 


matters. State v. St. Paul, 128 Minn, 
82, 150 NW 389. (3) Prescribing a 
method, different from that pre- 
scribed by statute, for nominating 
candidates for elective offices. Fitz- 
gerald v. Cleveland, 88 Oh. St. 338, 
108 NE 512, AnnCas1915B 106. (4) 


Increasing the bond limit from two 
to four per cent. Detroit Common 
Council v. Engel, 187 Mich. 88, «153 
NW 537. (5) For the increase of 
municipal indebtedness on the con- 
sent of the legal voters. State v. 
Kelsey, 66 Or. 70, 133 P 806 (instead 
of on the consent of the property 
owners, as formerly provided). (6) 
Adopting the initiative and referen- 
dum plan of government. MHartig v. 
Seattle, 53 Wash. 432, 102 P 408. (7) 
Establishing a commission form of 
government. State v. Mankato, 117 
Minn, 458, 136 NW 264, 41 LRANS 
111. See State v. Kansas City, (Mo.) 
276 SW 389 (substantially the com- 
mission form of government). (8) 
Hstablishing the city manager plan 
of government. Hile v. Cleveland, 
107 Oh. St. 144, 141 NE 35 (the 
amendment is not a legislative act, 
an exercise of the legislative power 
of the state, a law of a general na- 
ture, or a suspension of law, within 
the meaning of constitutional provi- 
sions). (9) For the location and con- 
struction of a public bridge over a 
river at any point where such river 
is exclusively within the municipal 
boundaries. Kiernan vy. Portland, 57 
OF, 45450 LLP 37:95 rs OSes Ti 
LRANS 332 [writ of error dism 223 
U. S. 151, 32) \SCt 231, 56) Le ed. 386]. 
(10) Authorizing the city commis- 
sioners to order an extension of a 
street railway line without obtaining 


the consent of abutting property 
owners. Jones v. Dallas R. Co., (Tex. 
Civ. A.) 224 SW 807. (11) Reserv- 


ing to the owner of land sold for de- 
linquent assessments the right to re- 
deem in the manner and with the 
penalties provided for redemption 
from tax sale, and authorizing the 
owner of the certificate of sale, after 
two years from the sale, to apply to 
the recorder and receive a_ deed, 
which becomes absolute a year later. 
Wilson y. Medford, 107 Or. 624, 215 
P 184. 

{e] Provisions and amendments 
held unauthorized or prohibited in- 
clude amendments and _ provisions: 
(1) For the regulation of prices to 
be charged by a telephone or other 
like corporation intrusted with a 
franchise of a public utility charac- 
ter. State v. Missouri, etc., Tel. Co., 
189 Mo. 838, 88 SW 41. (2) Author- 
izing the council to pond the city for 
the purpose of building a railroad 
from the city to a neighboring city 
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tional provision is a continuing one®! which is not 
exhausted when once exercised.*? However, some 
constitutional provisions require a prescribed in- 
terval of time to elapse between alterations or 
amendments.°*? An amendment is not invalid be- 
cause it is not self-executing** and is to go into 
effect upon a contingency.*® 

[§ 139] (2) Acceptance of Statutory Provisions. 
When not so provided by law, a municipality pre- 
viously incorporated and not dissolved in any mode 
authorized by law cannot accept the provisions of 
a general incorporation act®* and incorporate or 
reincorporate thereunder.*” However, provision may 
be made by constitution or statute for the accept- 
ance by an existing municipality of a general law 
or certain sections thereof,’* such as acceptance 
by municipalities possessing special charters, or 
otherwise previously incorporated, of the provisions 
of a general municipal incorporation act®® and re- 
incorporation or reorganization thereunder,” or ac- 
ceptance of an optional form of government®! or 
of one of two or more types of charters prescribed 
by the legislature;®? and a statute may be so 


for profit. Riggs v. Grants Pass, 66 
Or. 266, 134 P 776. (3) Requiring 
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within the prohibition of an altera- 
tion or amendment oftener than once 


§§ 138-139 


worded as to allow a municipality subsequently in- 
corporated by or under another statute to accept 
its provisions®? and reincorporate thereunder.®* 
While affirmative action by the municipality under 
such provisions may be equivalent to the adoption 
of a new charter,®® or the amendment of an old 
one,®® the charter or amendment is framed by the 
legislature rather than by the municipality.°* Ordi- 
narily, when a municipality exercises its option by 
accepting all or part of the provisions of a general 
charter or incorporation law, it exhausts its power®® 
and cannot thereafter modify or rescind its action,?® 
even within thé time limited by statute for ac- 
ceptance or rejection.1 On the other hand, where 
an election held for the purpose fails to result in 
an adoption of the statute, another election may be 
called? subject to such limitations as to time, if: 
any, as are prescribed by the statute.* Also, pro- 
vision is sometimes made whereby a municipality 
which has adopted an optional form of government. . 
may resume its prior form of government,’ at least 
after the lapse of a prescribed number of years.® 
Under a statute applicable generally to all munici- 


cago, 88 Il 221, 30 AmR 545. 
Mo.—State v. Westport, 116 Mo, 


submission of street railway fran- 
chise ordinances to the voters. Ben- 
ton v. Seattle Electric Co., 50 Wash. 
156, 96 P 1033 (in conflict with stat- 
ute committing granting of fran- 
chises to legislative authority of 
city). (4) For the levy of a school 
tax in excess of that authorized by 
statute. Jodon v. Brenham, 57 Tex. 
655. (5) Making property in terri- 
tory annexed by Acts (1888) ec 98, 
subject to levy, taxation, and assess- 
ment in the same manner and form 
and at the same rate of taxation as 
similar property within the limits 
of the city as they éxisted prior to 
the passage of such act. Williams v. 
Broening, 135 Md. 226, 108 A 781. 
(6) Requiring a property qualifica- 
tion of the mayor and aldermen in- 
consistent with the qualifications re- 
quired by statute. Powell v. Hart, 
PIO TA. VAST 61S) 2338 Chi thor an 
appeal from the municipal court. 
La Grande v. La Grande Municipal 
Ct., (Or.) 251 P 308. 

{f] Velidation of provisions by 
constitutional amendment, — Some- 
times an amendment of a constitu- 
tional provision authorizing munici- 
palities to adopt new charters rati- 
fies and validates the provisions. of 
charters already adopted. El Paso 
County v. Colorado Springs, 66 Colo. 
111, 180 P 301. 

81. Collins v. A. Jaicks Co., 279 
Mo. 404, 214 SW 391; Reeves v. An- 
derson, 13 Wash. 17, 42 P 625. 

82. Reeves v. Anderson, supra. 

83. Blanchard v. Hartwell, 131 
Cal. 263, 63 P 349; Eastham v. Stein- 
hagen, 111 Tex. 597, 243 SW 457 [aff 
(Civ. A.) 233 SW 660]; Waco v. Hig- 
ginson, (Tex. Commn. A.) 243 SW 
1078 [rev (Civ. A.) 226 SW 1084]. 

{a] Application of provision.—(1) 
Such a provision applies to the adop- 
tion of a new charter which would be 
equivalent to an amendment of the 
old charter. Blanchard v. Hartwell, 
131 Cal. 263, 63 P 349. (2) However, 
it does not prohibit an alteration or 
amendment within two years after 
an attempted amendment which was 
invalid (Steinhagen v. Hastham, (Tex. 
Civ. A.) 283 SW 660) (38) or which 
was defeated at the election thereon 
(Migliavacca v. Nappa, 10 Cal a. 
883, 102 P 227). (4) Where a city 
charter provides for a change in the 
rate of school tax and for the col- 
lection and disbursement of the 
taxes at whatever. rate authorized, 
an increase in the rate of taxation 
for school purposes does not come 


‘Larkin, 


in two years. Hastham v. Steinhagen, 
111 Tex. 597, 248. SW 457 [aff (Civ. 
A). 233 SW 660]. 

84. Peo. v. Perkins, 56 Colo. 17, 
137 P 55, AnnCas1914D 1154. 

85. Péo. v. Perkins, supra. 

86. Harness v. State, 76 Tex. 566, 
13 SW 535 (dealing with the law as it 
existed prior to a certain date). 

87. Butler v. Walker, 98 Ala. 358, 
13 S 261, 39 AmSR 61; Ex p. Moore, 
62 Ala. 471; Peo. v. Bancroft, 3 Ida. 
356, 29 P 112; Harness v. State, 76 
Tex. 566, 183 SW 535; Pence v. Cobb, 
(Tex. Civ. A.) 155 SW 608; State v. 
(Tex. Civ. A.) 90 SW 912; 
Douglass v. Harrisville, 9 W. Va. 162, 
27 AmR 548. 

HE sg Tll.— Guild v. Chicago, 82 Ill. 

Ind.—State v. Hertsch, 136 Ind. 293, 
He 213; St. Clair v. Kelly, 50 Ind. 

N. M.—Sccorro County v. Leavitt, 
4. N. M. 74, 12 P 759. 


N. Y.—Chenango Bank v. Brown, 
26 N. Y. 467. 

Pa. D) 5 

Wash.—King courte v. Davies, 1 
Wash. 290, 24 P 540. 

89. Ida.—State v. Steunenberg, 5 


Ida. 1, 45 P 462. 


Tll—Crook v. Peo., 106 Ill. 237; 
Chicago Packing, etc., Co. v. Chicago, 
88 Ill. 221, 30 AmR 545; Guild v. 


Chicago, 82° Ill. 472. 
La.—Lake Charles v. Roy, 115 La: 
939, 40 S 362. 
Miss.—Jackson  v. 
Miss. 47, 11 S 721. 


Slomberg, 70 


Mo.—State v. Westport, 116 Mo. 
582, 22 SW 888. 
H.—Atty.-Gen. vy. Shepard, 62 


N. 

N. H. 383, 183 AmSR 576. 

Wis. —Hay v. Baraboo, 127 Wis. 1, 
105 NW 654, 8 LRANS 84. 

{a] Application of provisions.— 
Const. art 14 § 14, requiring the legis- 
lature to provide means whereby 
cities and towns incorporated under 
special laws .may become subject to 
general laws, relates solely to or- 
ganizations under special or local 
laws, and therefore has no applica- 
tion to towns incorporated under Rev, 
St. (1868) @ 84. Kirkpatrick vy. Peo., 
66 Colo. 100,179 P 338. 

90. Cal.—Peo. v. Berkeley, 102 
Cal. 298, 36 P 591, 23 LRA 838, 

Ida.—kKessler v. Fritchman, 21 Ida. 
30,119 P 692; Boise City Nat. Bank v. 
Boise City, 15 Ida. 792,100 P 93; State 
v. Steunenberg, 5 Ida. 1, 45 P 462. 

Ill.— Stephens v. Peo., 89 Ill. 337; 
Chicago Packing, ete, Co. v. Chi- 


582, 22 SW 888. 

Pa.—In re Vacation of Henry St., 
123 Pa. 346, 16 A 785. 

S. D.—State v. Nisbet, 38 S. D. 347, 
161 NW 351; Tripp v. Yankton, 10 S. 
D. 516, 74 NW 447. 

Wis.—Somo Lumber Co. v. Lincoln 
County, 110 Wis. 286, 85 NW 1023. 

91. State v. Bentley, 100 Kan, 399, 
164 P 290; Cleveland v. Watertown, 
222 N. Y. 159, 118 NE 500, AnnCas 
1918H 574. 

Provision for acceptance or rejec- 
tion of commission form of govern- 
ment see Constitutional Law § 369. ~ 

92. Cunningham v. Cambridge, 222 
aa 574, 111 NE 409, AnnCasi1917C 

93. Trent v. Randolph, (Tex. Civ, 
A.) 1380: SW 737. 

94. Trent v. Randolph, supra; 
Somo Lumber Co. v. Lincoln County, 
110 Wis. 286, 85 NW 1023. 

$5. Cunningham v. Cambridge, 222 
Mass. 574, 111 NE 409, AnnCas1917C 
1100; Cleveland v. Watertown, 222 N. 
Y. 159, 118 NE 500, AnnCas1918BH 574. 

96. Chenango Bank v. Brown, 26 
N. Y. 467; Hay v. Baraboo, 127 Wis. 
1,105 NW 654, 3 LRANS 84. 

97. Cleveland v. Watertown, 222 
N. Y. 159, 118 NE 500, AnnCas1918E 


574; Chenango Bank v. Brown, 26 
N. Yor4er. 
98. Holt Lumber Co. v. ‘Oconto, 


145 Wis. 500, 130 NW 709. 

99. Jackson v. Shlomberg, 70 Miss. 
47, 11 S 721; Holt Lumber Co. v. 
Oconto, 145 Wis. 500, 1380 NW 709. 

1. kee v. Shlomberg, 70 Miss. 
47, 11 S 72 

2. Vollmer v. Wachlin, 89 N, J Te 
440, 99 A 394. 

3. Vollmer v. Wachlin, supra. 

[a] Application of limitation.—A 
statutory provision that further pro- 
ceedings shall not be taken until a 
specified time where a majority of 
the votes cast are not in favor of the 
adoption of the act does not apply 
where a majority of the votes cast 
are in favor of the adoption of the 
act, but adoption is prevented by rea- 
son of the number of favorable votes 
cast being less than a certain per- 
centage of the ballots cast at the 
next prior election for members of 
the general assembly. Vollmer v, 
Wachiin, 89 N. J. L. 440, 99 A 394, 

4. Browne v. Lee, 98 N. Js da. 15 
118 Ar 539. 

5. State v. Sanders, 79 Fla. 835, 
85 S 333; Peo. v. Cahill, 119 Misc. 471, 
196 NYS 368; Switzer v. State, 103 
Oh. St. 306, 133 NE 552. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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palities but allowing any existing municipality to 
decline, within a certain period of time, to be- 
come subject to it, it will be presumed, after the 
lapse of the statutory period, that a particular town 
is governed by the law in the absence of a show- 
ing that it declined to come under it.® 

Defective or invalid incorporation. 
may provide for the reincorporation or reorganiza- 
tion of a municipality where its prior attempted in- 
corporation is defective or invalid.’ 

[§ 140] d. Court. A court is without jurisdic- 
tion to alter or amend a municipal charter granted 


by special act of the legislature.* 


[§ 141] 3. Mode of Amending Charter or Adopt- 
ing New One—a. In General. Where the constitu- 
tion prescribes the mode in which municipal char- 
ters may be amended, the constitutional mode is 
exclusive,? and a failure to comply substantially 
with the mandatory requirements is fatal.?° 

[§ 142] b. Adoption of Constitutional Provision. 
A municipal charter may be amended or in part 
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tion.18 


A statute 


[§ 143] ¢. Legislative Action.‘* 
stitutional limitations,!® the amendment of a mu+ 
nicipal charter, or a repeal of part of its provisions, 
may be effected either’ expressly or by necessary 
implication from subsequent legislation.*® 


[43 C.J.] 159 


unless there is a saving clause,’* but only such pro- 
visions of the charter as are inconsistent with the 
constitutional provision will be repealed by implica- 


Subject to con- 


The gen- 


eral doctrine, however, is that a special charter 


as changed by 


or act or amendment thereof is not to be construed 


implication from general legisla- 


tion, unless a proper construction manifests an un- 


repealed by adoption of a constitutional provision,'+ 


6. Richards v. Magnolia, 100 Miss. 
6. 


249, 56 S 38 

7 White v. Quanah, (Tex. Civ. 
A.) 27 SW. 839;.State. vi. Berry, 13 
Wash. 700, 42 P 622; Abernethy v. 
Medical Lake, 9 Wash. 112, 37 P 306; 
State v. Centralia, 8 Wash. 659, 36 P 
484; Pullman v. Hungate, 8 Wash. 
519, 36 P 488; Medical Lake v. Lan- 
dis, 7 Wash. 615, 34 P 836; Medical 
ake ve (Simmith)) 7 Wash.’ 195; 345. P 
gs In re Campbell, 1 Wash. 287, 24 

4. 

8. St. Marys v. Woods, 67 W. Va. 
110, 67 SE 176, 21 AnnCas 164. 

9. Blanchard v. Hartwell, 131 Cal. 
263, 63. P 349, 62 P 509; St. Louis v. 
Dorr, 145 Mo. 466, 41 SW_ 1094, 46 
SW 976, 68 AmSR 575, 42 LRA 686. 

Amendment by municipal action 
see infra § 144. 

10. See cases supra note 9. 

See Constitutional Law § 102. 

Griffin v. inman, 57 Ga. 370. 

Griffin vy. Inman, supra; Fos- 
v. Perrysburg, 14 Oh. St. 472; 
v. Dillon, 2 Oh. St. 607. 

General or special laws see 
Statutes [36 Cyc 1002]. 

15. See constitutional provisions. 

16. Cal—McGivney v. Pierce, 87 
Cal. 124, 25 P 269; Thomason y. Ash- 
worth, 73 Carers: 14 P 615. 
gg Churchill v. Walker, 68 Ga. 

T1l.— Chicago Dock, etc., Co. v. Gar- 
rity, 115 Ill..155, 3 NE 448; Allen v. 
Peo., 84 Ill. 502; Peo. v. Wright, 70 
Till. 388. 

Ind:—Sloan v. State, 8 Blackf. 361. 


ma hoo v. Olinger, 72 NW 
age Y oom v. Louisville, 5 B. Mon. 
jMich—Smith vy. Adrian, 1 Mich. 


Miss.—State Bd. of Education v. 
Aberdeen, 56 Miss. 518. 

Baeud mus vy. Severance, 55 Mo. 

N. J.—Lewis v. Newark, 74 N. J. L. 
308, 65 A 1039; Bowyer v. Camden, 50 
Neds kicrS i, sin AS TS 7, 

N. Y.—Peo. v. Briggs, 50 N. Y. 553; 
Peo, v. Daley, 37) Hun 4613. Peo. v. 
Morris, 18 Wend. 3825. But see 
Jamestown v. Home Tel. Co., 125 App. 
Div. 1, 109 NYS 297 (stating that the 


repeal of a provision of a _ special 
charter by an act of the legislature 


_ can be effected by express enactments 


only, and not by implication, but also 
holding that there was no implica- 
tion of repeal). 

Tenn.—Nashville v. Dad’s Auto Ac- 
cessories, Inc., 285 SW 52; Lynch y. 
Lafland, 4 Coldw. 96. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401. 

Utah.—Peo. v. Page, 6 Utah 353, 23 
is fone : 


[a] It is unnecessary that a law, 
in order to operate aS an amendment 
of the charter of a municipal corpor- 
ation, should specify that it is an 
amendment of the charter or any ex- 
isting act; it is sufficient if its pro- 
visions affect the corporation in its 
governmental capacity. Peo. Vv. 
Briggs, 50 N.Y. 553. 

{b] Amendment of general law 
adopted by municipality.—(1) Where 
a city,.under the provisions of a gen- 
eral law for the incorporation of 
cities, adopts such general law, it 
does so subject to the power of the 
legislature to repeal or amend the 
same; and whenever the city takes 
any steps or institutes any proceed- 
ings under such law, after it has 
been amended, it will be regulated 
and governed therein by the law as 
amended, and not by the law as it 
was when adopted by the 
Guild v. Chicago, 82 Ill. 472. 
Where a freeholders’ charter adopts a 
general law, not only as it then ex- 
ists but also as it may thereafter be 
amended, a subsequent repeal by the 
legislature of a section of the law 
operates to that extent asa repeat oe 
the charter (Ransome-Crummey C 
v. Bennett, 177 Cal. 560, 171 P 304), 
(3) notwithstanding a constitutional 
provision prohibiting the amendment 
of a freeholders’ charier except in a 
prescribed manner (Ransome-Crum- 
mey Co. v. Bennett, supra). 

[ce] Adoption of charter of another 
municipality.—Where an act amend- 
ing the charter of a municipai cor- 
poration declared that the charter of 
another municipal corporation snould 
be adopted by the former “so far as 
applicable,” but failed to specify how 
far the charter was applicable, it was 
abortive as a charter of the second 
municipality, and conferred no mu- 
nicipal powers on the officers thereof. 
Doyle v. Belleview, 1 KyL 168. 

[d] A misdescription of the act 
intended to be amended does not ren- 
der the amendatory act inoperative, 
where the means of identifying the 
thing intended to be accomplished 
are clear. Maysville v. Smith, 132 
Ga. 316, 64 SE 131. 

Le] Statutes held to amend or 
partially repeal charter.—-Memphis v. 
Memphis Water Co., 5 Heisk. (Tenn.) 
495 (the creation of a private cor- 
poration with exclusive power to 
erect waterworks and supply a city 
and its inhabitants with water, im- 
pliedly revokes the power of the city 
to do so under its charter); Beale v. 
Pankey, 107 Va. 215, 57 SE 661, 12 
AnnCas 1134; Dolan v. Puget Sound 


Tract., etc., Co., 72 Wash. 343, 130 P 
353. 
[f] Statutes held not to alter or 


modify charter.—State v. Wilming- 


mistakable intention on the part of the legislature ~ 
to make such change.1? 
additional powers upon a municipality existing 
under a special. charter does not impliedly repeal 
any part of the original charter,1® except in so 
far as it is inconsistent therewith.’ 

[§ 144] d. Action by Municipal Authorities or 
Voters—(1) In General. It is generally,?° but not 


A special act, conferring 


ton, (Del.) 118 A 640 (in certain re- 


spects); Hamilton v. Portland Pier 
Site Dist., 120 Me.° 15, 112 A 836. 

17. Ark.—Babcock v. Helena, 34 
Ark. 499. 

€al.—Peo. v. Clunie, 70 Cal. 504, 
TP 7753 

Conn.—-McGarty v. Deming, 51 
Conn. 422. 


Fia.—State v. Sanders, 79 Fla. 835, 
85 S 333 

Ga.—Griffin v. Inman,’ 57 Ga. 370. 

1l1.—Peo. v. Hummel, 215 Ill. 71, 
74 NE 78; Smith v. Peo., 154 Ill. 58, 
39 NE 319; Hast St. Louis v. Maxwell, 
99 Ill. 489; Covington v. St. Louis, 
78 Dll. 548; Gttawa v. La Salle Coun- 
ty, 12 Ill. 889; School Trustees v. 
ye Es School Inspectors, 115 Ill. A. 
Pera! rh rege v. Davenport, 14 Iowa 

La.—Garrett v. Aby, 47 La. Ann. 
618, 17 S 238; Bond v. Hiestand, 20 
La. Ann. 139. 

Md.—Cumberland v. Magruder, 34 
Md. 381. 
Pe te v. Boston, 20 Pick. 

i 

Mich.—Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751. 

Minn.—Tierney v. Dodge, $9 Minn. 


166. 
4 svar tate v. Severance, 55 Mo, 
Nebr.—State v. Palmer, 10 Nebr. 


203, 4 NW 965 
N. J.—Bodine v. Trenton, 386 N. J. 
L. 198; Pancoast v. Troth, 34 UN. dn De 
377; Cross v. Morristown, 30 Ne ds Di: 
57; Fish v. Branin, 23 N. J. L. 484. 
N. Y.—McKenna v. Edmundstone, 


91 N. Y. 281; Jamestown v. Home 
Tel..* Cor k2b) ADD Dive cet OOF NES: 
297. : 


Oh.—Fosdick v. Perrysburg, 14 Oh. 
St, 4723 Cass v. Dillon, 2 OhwSt. 607. 

Pa.—-In re Henry St., 123 Pa. 346, 
16 A 785; Harrisburg v. Sheck, 104 
Pa. 53; Rounds v. Waymart Borough, 
81 Pa.-395; Erie v. Bootz, 72 Pa. 196. 

W. Va.—Powell v. Parkersburg, 28 
W. Va. 698. 

Wis.—State v. Kers’en, 118 Wis. 
287, 95 NW 120; Janesville v. Markoe, 
18 Wis. 350; Walworth County v. 
Whitewater, 17 Wis. 193. 

18. Goddard v. Boston, 20 Pick. 
(Mass.) 407. 

19. Goddard v. Boston, supra.. 

20. Blanchard v. Hartwell, 131 
Cal. 268, 68 P 349; Peo. v. Gunn, 85 


Cal. 238, 24 P 718; State v. Kansas 
City, 2383 Mo. 162, 134 SW _ 1007; 
Switzer v. State, 103 Oh. St. 306, 


133 NE 552. See State v. Maitland, 
296 Mo. 338, 246 SW 267 (Const. 
ALL 9 Seo et) aco ted. ewNiOwn eu. 
1920, relating to the adoption and. 
amendment of city charters, contem- 


plate that after the adoption of the 


160 [48 C.J.] 


always,?! held that a mode of procedure prescribed 
by constitutional provision for the amendment of a 
municipal charter, the adoption of a new charter, 
or acceptance of the provisions of a general law, 
Under some consti- 
tutional provisions the legislature may?? or must?* 
Under other constitutional 
provisions the municipality itself may prescribe the 
procedure? by charter”® or ordinance,”® and statutes 
prescribing the procedure are applicable when and 
only when the municipality has not provided the 
mode or manner of exercising its power to amend its 
At least in some 
jurisdictions, the procedure for changing from one 
form of government to another is statutory.?® 
gardless of whether the applicable provisions are 
contained in a constitution, statute, charter, or ordi- 
nance, there must be a substantial compliance with 
the mandatory requirements thereof,?® provided the 
provisions are valid and _ constitutional.*° 
‘versely a substantial compliance is sufficient* and 


by a municipality, is exclusive. 


prescribe the procedure. 


charter or adopt a new one.’ 


amendment new charters shall there- 
after be adopted as prescribed in 
§ 16, and that the new charters so 
adopted shall thereafter be amended 
as prescribed in § 17, leaving the 
amendment of previously adopted 
charters to be made in the manner 
and form provided by the old char- 
ters); Garitty v. Halbert, (Tex. Civ. 
A.) 235 SW 231 (the only method for 
amending a charter is that prescribed 
by the constitution, but reciting a 
constitutional provision that the leg- 
islature may prescribe limitations). 

[a] “After a municipality has 
adopted a charter, the state constitu- 
tion itself expressly and therefore 
exclusively provides for a change in 
such municipal constitution or char- 
ter, that is by amendment.” Switzer 
v. State, 103 Oh. St. 306, 315, 133 NE 


552, 
21. State v. Spokane County Su- 
per, Ct) 70 Wash. 352,02265 F..920:: 


Reeves v. Anderson, 13 Wash. 17, 42 


P 625. Contra State v. Denny, 4 
Wash, 4135, 29 PP 19915 16 RA 2145 
Beene v. Tacoma, 4 Wash. 85, 29 P 

22. Houston v. Magnolia Park, 
(hex; -Commn.. A.) 3276. SW) 1685; 
Reeves v. Anderson, 13 Wash. 17, 42 
P 625. 

23. Atty.-Gen. v. Detroit, 164 
Mich. 369, 129 NW 879. 

24. State v. Andresen, 110 Or. 1, 


222 P 585; Duncan vy. Dryer, 71 Or. 
548, 143 P 644. 

[a] Unlimited authority.—Under 
Const. art 4 § la, reserving power to 
the voters of municipalities as to all 
local, special, and municipal legis- 
lation, cities and towns have unlim- 
ited authority to provide the manner 
and time of holding elections in re- 
spect of the adoption of charters or 
amendments thereto. State v. An- 
dresen, 110 Or. 1, 222 P 585. 

25. In re Okmulgee Initiative Pe- 
“eee $90 OK, .34.— 135, 02214" ae 

“The power of the municipality to 
adopt a charter or a written consti- 
tution being conceded, it must also 
be conceded that the matter of pro- 
viding in the charter itself for its 
amendment, revision, or its entire 
abrogation by the adoption of a new 
charter is a matter of such purely 
municipal concern as to fall within 
the constitutional grant of power.” 
In re Okmulgee Initiative Petition, 
supra. 

Z6. Pearce v. Roseburg, 77 Or. 195, 
150. P 855. 

27. Caruth vy. State, 101° Okl. 93, 
223 P 186; Campbell v. Eugene, 116 
Or. 264, 240 P 418; State v. Andresen, 
75 Or. 509, 147 P 526; McKenna y. 
Portland, 52.Or. 191, 96 BP 552, 
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ment.°¢ 


Re- 


Con- 


28. Troxell v. Moody, 200 Ala. 2038, 
75 S 961; Browne v. Lee, 98 N. J. ie 
1, 118 A 539 (dealing with a statute 
which is not clear as to the method 


intended); Peo. v. Cahill, 119 Misc. 
471, 196 NYS 368. 
[a] Statute held applicable to 


towns, as well-.as cities. and other 
municipalities. Schwartz v. Wach- 
lin, 89 N. J. L. 39, 98 A 252. 

29. Cal.—Peo. Vv. Gunn, 85 Cal. 238, 
DA Piet LS 

Mich.—Maher vy. Jackson, 191 Mich. 
ABS. 157 NW 561. 

Y.—Peo. v. Cahill, 119 Misc. 471, 
198. NYS 368. 

Oh.—Switzer v. State, 103 Ch. St. 
306, 133 NE 552; Foote y. Cincinnati, 
11 Oh. 408, 38 AmD 737. 

Or.—Portland v. Portland Gas, etc., 
Cou; 580, Or 194 SSO) P2738 OGi. kx 
1070. 

Tex.—Lum v. Bowie, 18 SW 142; 
Largen v. State, 76 Tex. 323, 13 SW 
161; Buford v. State, 72 Tex. 182, 
10 SW 401; State v. Doherty, 16 
Wash, 382, 47° -P. 958, 58 —AmSR- 39; 
Pierce v. Spokane City Clerk, 7 Wash. 
132, 34 P 428. 

Particular requirements as manda- 
tory see infra §§ 145, 147. 

30. Detroit Common Council v. En- 
gel, 187 Mich. 88, 153 NW 537. 

[a] An unconstitutional statute 
may be ignored by a city in amending 
its charter. Detroit Common Council 
v. Engel, 187 Mich. 88, 153 NW 5387. 


[b] Statutes held valid.—Davis v. 
Warde, 155 .Ga. 748,° 118 SE. 378 
[writ of error dism 263 U. S. 725, 44 


SCt 3, 68 L. ed. 527]; Atty.-Gen. v. 
Detroit, 164 Mich. 369, 129 NW 879; 
Reeves v. Anderson, 13 Wash. 17, 42 
P 625. 

[c] Statutes held invalid.—Com. 
v. South Bethlehem, 248 Pa. 581, 94 
A 244 (as contrary to constitution). 

{[d] Charter provisions held in- 
valid.—State v. Kansas City, 233 Mo. 
162, 134 SW 1007 (as conflicting 
with constitutional provision). 

[e] Ordinance held invalid. — 
Woodward v. Barbur, 59 Or. 70, 116 
P 101 (as abridging right conferred 
by constitution). 

$1. Peo. v.-Hecht, 105 Cal. 621, 38 
P 941, 45 AmSR 96, 27 LRA 208; 
Peon Vin, berkeley, 9102 iCal 298; 036) 
591, 23 LRA 838; Peo. v. Hoge, 55 
Cal. 612; Kiernan y. Portland, 57 Or. 
454, 111 P 379, 112 P 402, 37, LRANS 
332 Lwrit of error dism 223 U.S. 151, 
32 SCt 281, 56 L. ed. 386]; Brennan 


v. Weatherford, 53 Tex. 330, 37 AmR; 


758; State v. Riplinger, 30 Wash. 281, 
70 P 748; State v. Doherty, 16 Wash. 
382, 47 P 958, 58 AmSR 39; Pierce 
v. Spokane City Clerk, 7 Wash. 132, 
34 P 428. 

[a] Proceedings held to comply 
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a failure to comply with provisions which are wioneoal 
directory is not fatal.*? 
procedure varies accordingly as it is sought to 

amend a charter on the one hand or to adopt a 

new or revised charter on the other hand.** 

provisions for the selection of a charter board or 
commission and for certain action by it** are ap- 
_ plicable only when it is sought to make a general 
revision of a charter or to adopt a new charter.*® 

Also, the requirements as to notice or publication 

are different where it 1s sought to adopt a new or 

revised charter as distinguished from an amend- 
In other jurisdictions, however, the pro- 
cedure for amending a charter is the same as that 

for adopting a new charter.** 

[§ 145] (2) Petition by Voters and Action by Mu- 
nicipal Authorities.** Provision is frequently made, 
at least in the case of amendments or the adop- 
tion of an optional form of government, for the 
presentation of a petition, signed by a certain per- 
centage of the qualified electors of the municipal- 


In some jurisdictions the 


Thus 


with law.—State v. Bozorth, 84 Or. 
Sit 164 P 958% Pearce. Vv Roseburg, 
77 Or. 195, 150 P 855. 

32. Pierce v. Spokane, 7 Wash. 132) 
34 P 428. 

Particular provisions as directory 
see infra § 147 

33. Denver v. New York ‘Trust 
Co:, 229 U. S..1235 33 SCt 657, -57 ks 
ed. 1101 (under Colorado constitu- 
tion); Jackson Common Council v. 
Harrington, 160 Mich. 550, 125 NW 
383; State v. Maitland, 296 Mo. 338, 
246 SW 267. 

34. Peo. v. Hecht, 105 Cal. 621, 38 
P 941, 45 AmSR 96,°-27 LRA 203; 
Peo; v.-Gunn, 85 Cal. 238, 24 P 718: 
Peo. v. Hoge, 55 Cal. 612; State ov. 
Kansas City, (Mo.) 276 SW 389. 

[a] Status and authority.—(1) A 
charter commission is not a legis- 
lative body. lHikoff v. Detroit, 176 
Mich. 535, 142 NW 746. (2) Under 
some statutes, the commission. has 
power to fill vacancies, but not to 
oust members. WHikoff v. Detroit, su- 
pra. (3) Comp. L. § 33238, providing 
that “no member of a charter com- 
mission shall receive compensation 
for more than ninety days,” does not 
deprive the commission of authority 
to act after ninety days, particularly 
in the performance of statutory du- 
ties. Harvey v. Port Huron, 225 
Mich. 368, 196 NW 379. (4) Adjourn- 
ment sine die of a charter commis- 
sion before performance of all its 
statutory duties does not render it 


without authority to reconvene, Har- 
vey v. Port Huron, supra. 
[b] Returning draft.—(1) Some 


constitutional provisions require the 
charter board, within a certain pe- 
riod of time after its appointment, to 
return a draft of the charter to the 
chief magistrate cf the municipality. 
State v. Barlow, 129 Minn. 181, 151 
NW 970. (2) For the purpose of de- 
termining the date from which to 
reckon the period, a date earlier than 
that of appointment of the last mem- 
ber of the board should not be taken. 
State v. Barlow, supra. (3) A char- 
ter is not invalid secause reported by 
ten instead of all thirteen members 
of the commission. State vy. Kansas 
City, (Mo.) 276 SW 389. 

Election of members of board or 
commission see infra § 147. 

35. Denver v. New York ‘Trust 
Co.,,, 2249.0. Ss. 123, 83. SOt. 6b, (on 
L. ed. 1101 (in Colorado); Jackson 
Common Council v. Warrington, 16) 
Mich. 550, 125 NW 383; Yett v. Cook, 
116 Tex. 205, 281 SW 837. 

36. See infra § 147. 

37. State v. Beach, 155 Minn. 33, 
191 NW 1012. 

38. Charter board or commission 
see supra § 144. 


‘ 
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§ 145] 


ity,*® and for certain action by the municipal au- 
thorities,*® such as the passage of an ordinance 
or resolution*! adopting the proposed amendment*? 
or submitting it to the voters at an election.** 
Under some provisions an amendment may be pro- 
posed either by the legislative body of the city or 
While the city couneil or 
other body designated by constitutional or statutory 


by initiatory petition.*4 


provision has authority in the first 


39. State v. Dunn, 118 Kan. 184, 
235 P 132; State v. Bentley, 100 Kan. 
399, 164 P 290; Hindman v. Boyd, 42 
Wash. 17, 84 P 609, 

[a] Necessity of registration.— 
(1) In some jurisdictions the signers 
of the petition need not be registered 
electors. Woodward v. Barbour, 59 
Or. 70, 116 P 101; Hindman v. Boyd, 
42 Wash. 17, 84 P 609. (2) in other 
jurisdictions, the signers of the pe- 
tition must be properly registered. 
State v. Dunn, 118 Kan. 184, 235 P 
132; Coney v. Topeka, 96 Kan. 46, 
149 P 689. (38) In the latter juris- 
dictions, it is proper to have the city 
elerk with the necessary additional 
clerical force check the names on the 
petition with the registration books, 
to see if the petition contains the 
names of twenty-five per cent of the 
qualified electors, as required by 
Statute. State v. Dunn, supra. (4) 
In checking the names on the peti- 
tion with the registration books, it 
is proper to exclude, or not count, 
the names of petitioners not on the 
registration books, the names of pe- 
titioners with different street ad- 
dresses from those on the registra- 
tion books, the names of men and 
women who did not sign petition as 
registered, giving Christian names 
instead of initials, or vice versa, in 
the absence of evidence of identity 
by petitioners, and the names of 
Women on the petition using the pre- 
fix “Mrs.” followed by initials or 
masculine Christian names not ap- 
pearing on registration books, in ab- 
sence of evidence of identity. State 
v. Dunn, supra. 

{b] Personal signature. — The 
statutes contemplate that each peti- 
tioner shall personally sign the pe- 


tition. State v. Dunn, 118 Kan. 184, 
235 P 132, 
[ec] When the petition consists of 


several sheets, each sheet must be 
verified by a signer of the sheet. 


a v. Dunn, 118 Kan. 184, 235 P 
[d] Witharawal.—(1) Under the 


statutes of some jurisdictions, it is 
too late for petitioners to withdraw 
after the petition has been filed. 
Balm vy. Cape May, (N. J. Sup.) 127 A 
88 [aff 127 A 923]. (2) In other ju- 
risdictions, effect is given to with- 
drawals. Terr. v. Roswell, 16 N. M. 
340, 117 P 846, 35 LRANS 1113. (3) 
However, the right to withdraw from 
the petition is a personal privilege, 
and can be exercised only by the per- 
sons directly concerned. State v. 
Spokane County Super. Ct., 70 Wash. 
352, 126 P 920. 

[e] Two or more congruous propo- 
sitions (1) may be united as one in 
an initiative petition. Caruth v. 
State, 101 Okl. 98, 223 P 186; Turner 
Vv. Ramsey, 63 Okl. 199, 163 P 712. 
(2) Thus, propositions as to the 
amount of a city commissioner’s sal- 
ary, that it may be changed by 
amendment of the city charter, and 
that his term may be terminable at 
any time, when united in a single 
composite proposition in an initiative 
petition, are congruous and permzs- 
sible. Turner v. Ramsey, supra. 

{f{] Petition held invalid ,because 
combining several amendments. Peo. 
v. Stapleton, (Colo.) 247 P 1062. 

40. Jackson v. Shlomberg, 70 Miss. 
an, it 8721; Carroll v. State, 80).OK1. 
89, 194 P 219; Lum v. Bowie, (Tex.) 
18 SW 142; Brennan v. Weatherford, 
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instance to pass 


53 Tex. 330, 37 AmR 758; Trent v. 
ae Chex. ‘Civid AS) LLs0g Sw 
‘ 


{a] Necessity of clear and direct 
action.— Assuming that the mayor 
and city council of Baltimore could 
by appropriate action amend the city 
charter defining the powers of other 
departments, they could only .do so 
by some clear, direct, and explicit 
action indicating a plain intention to 
change the law, and in the absence 
of clear evidence of such intention 
it will be assumed, should such con- 
struction be reasonable, that their 
acts were intended to be in har- 
mony with and in furtherance of 
existing laws. Thomas y. Field, 143 
Md. 128, 122 A 25. 

[b] Recording.—(1) Under some 
statutes the amendment must be re- 
corded in hee verba upon the min- 
utes of the mayor and board of alder- 


men. McClure y. Natchez, 139 Miss. 
187, 103 S 813; Williams v. Vicks- 
kurg, 116 Miss. 79, 76 S 8388. See 


Sick v. Bay St. Louis, 113 Miss. 175, 
188, 74 S 272 (“There is no merit in 
the contention that the board of 
mayor and aldermen must readopt a 
charter amendment and enter it on 
their minutes after its publication 
and approval by the Governor and 
attorney-general. The first adoption 
by the beard of mayor and aldermen 
with its’ publication and approval by 
the electors gave it life and its re- 
cordation on the ordinance book of 
the city after its approval by the 
Governor was all that was neces- 
sary’’). (2) However it is held that 
the failure of a city clerk to record 
amendments in the charter book, as 
required by statute, does not affect 
the validity of the amendments. 
State v. Doherty, 16 Wash. 382, 47 P 
958, 58 AmSR 39. (3) Also it is held 
that, where the legislature enacted 
that a city might abandon its charter 
and become incorporated under the 
general law by a vote of: two thirds 
of its council entered on its journal, 
and that a copy thereof, under the 
corporate seal, should be filed in a 
certain office, and the city voted to 
become so incorporated, and a copy 
was entered in the journal of its 
council, and a copy filed as required, 
except that it was not sealed, and the 
city had been incorporated for twenty 
years, but had never had a seal, it 
was held that it was estopped from 
raising that objection to its reincor- 
poration. Brennan v. Weatherford, 
53 Tex. 330, 37 AmR 758. 

Particular matters see infra text 
and notes 41-43; and § 147. 

41. See cases infra this note; and 
notes 42, 43. 

fa] Form of action.—(1) When 
not expressly provided otherwise, the 
council may act by resolution rather 
than by ordinance. Haines v. Forest 
Grove, 54 Or. 4438, 103 P 775; Bhr- 
hardt v. Seattle, 88 Wash. 664, 74 P 
827. (2) However, it cannot act by 
a mere motion. California-Oregon 
Power Co. v. Medford, 226 Fed. 957. 

42. Pierce v. Spokane City Clerk, 
7 Wash, 232) 840) Pr 4285 -State —v. 
Denny, 4 Wash. 135, 29 P 991, 16 
LRA 214. 

[a] Effect.—(1) “The passage of 
an ordinance by the commissioners 
adopting the charter amounts to an 
approval or recommendation thereof 
only, and is not an enactment of such 
charter.” Birnie v. La Grande, 78 
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upon the qualifications of the signers to the peti- 
tion,#® an insufficient petition does not give it ju- 
risdiction to submit the proposition,*® and it is 
justified in refusing to act on a petition which is 
premature*? or which calls for the submission of 
a proposition which could be of no legal force and 
effeet if adopted ;4* nevertheless it is without author- 
ity to pass on the work of a charter board or 
commission,*? and a mandatory duty rests upon it 


Or; 5847 538) "153. PY 415) MAC ene 
City Council cannot repeal a pro- 
vision of the City Charter by an 
ordinance.” State v. Sayers, 23 Del. 
258, 259, 77 A 965. 

43. See cases infra this note. 

[a] Time.—(1) It is sufficient if 
the ordinance submitting the propo- 
sition and calling or fixing the date 
of the election is enacted, passed, or 
adopted the required length of time 
before the eélection, regardless of 
provisions fixing the time of the tak- 
ing effect of ordinance generally. 
State v. Fouts, 103 Oh. St. 345, 1382 
NE 729; Campbell v. Eugene, 116 Or. 
264, 240 P 418. (2) The reason for 
the rule is that the ordinance is an 
administrative rather than a legisla- 
tive act. Campbell v. Hugene, su- 
pra. (3) The rule is applicable, even 
where the order or call for the elec- 
tion is reauired to be by ordinance 
(Campbell v. Eugene, supra), (4) and 
a fortiori, it is applicable where, al- 
though the call is by ordinance, it 
need not have been, but might have 
been made by resolution or in some 
other appropriate manner (Peo. v. 
Perkins, 56 Colo. 17, 137 P 55, Ann 
Cas1914D 1154). (5) Resolution held 
adopted required length of time be- 
fore election. State v. Andresen, 75 
Ori 509, 147 P..526, 

44. Atty.-Gen. v. Detroit, 164 Mich. 
369, 129 NW 879; Jackson Common 
Council v. Harrington, 160 Mich. 550, 
125 NW 38838; Kiernan v. Portland, 
57 Or. 454, 111 P 379, 112 P 402, 37 
LRANS 3382 [writ of error dism 223 
U. S. 151, 32 SCt 231, 56 L..ed. 386); 
Merny. v. Portland, 52 Or. 191, 96 
P 552. 

[a] Competitive amendments may 
be proposed by the council and the 
voters. Colby v. Medford, 85 Or. 485, 
167 P 487. 

45. Hindman v. Boyd, 42 Wash. 17, 
84 P 609. 

46. Peo. v. Berkeley, 102 Cal. 298, 
36 P 591, 23 LRA 838. 

[a] An insufficient petition should 
be returned to the petitioners. Co- 
ney v. Topeka, 96 Kan. 46, 149 P 689. 

47. Peo. v. Cahill, 119 Misc. 471, 
196 NYS 368. : 

48. Peo. v. Cahill, supra. m 

[a] The council may determine 
whether the charter amendment pro- 
posed is within the terms of the 
constitution. Peo. Vv. Stapleton, 
(Colo.) 247 P 1062. 

49. State v. Beach, 155 Minn. 33, 
85, 191 NW 1012. 

“Tt is not within the province of 
the governing body of a city or of a 
court to pass judgment on the qual- 
ity of the work done by a board of 
freeholders. Such boards may and 
sometimes do write charter provi- 
sions or amendments which are of 
doubtful meaning, or amendments. 
which do not dovetail into charter 
provisions left untouched. TN hist 
word, although the work of the 
board may have been badly done, 
that is no reason why the electors 
should not be given an opportunity 
to approve or disapprove of it. ... 
Neither the city council nor the 
courts have any supervisory or veto 
powers. The statute is mandatory 
and declares that upon the delivery 
of the draft of a charter the council, 
or other governing body of the city, 
shall cause the proposed charter to 
be submitted, ete. Section 1348, G.S. 
1913. Proposed amendments shall be 
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to submit the proposition to the voters where the 
draft oft a charter or amendment,°° or a proper 
and sufficient petition,>! is presented to it, even 
though, through its prior failure to perform. its 


duty, it cannot call an election 


proposition within or at the time directed by stat- 
Likewise, under some statutes, when a suffi- 
cient petition therefor is presented, the city coun- 
cil must order an election for the selection of free- 
The statutes do not 
provide for the making of persons opposed to the 
petition parties®** or for a hearing or contest as 


ute.°? 


holders to frame a charter.®* 


in a proceeding between parties. 


stitutional or statutory provisions affirmative action 


by municipal or other authorities 


mination of the sufficiency of the petition®® and no 
inquiry can thereafter be made into-its form, sub- 


stance, or sufficiency.°” 


[§ 146] (3) Title and Enacting Clause of Amend- 


submitted as in the case of the origi- 
nal charter. Section 1350, G. S. 1913. 
There is no room for argument apout 
the duty of the’ council in either 
case.’ State v. Beach, supra. 

50. State v. Beach, supra. 

51. Balm v. Cape May, (N. J. 
Sup.) 127 A 88 [aff 127 A 923]. 

52. State v. Beach, 155 Minn. 33, 
191 NW 1012. 

53. State v.: Spokane County Su- 
per. Ct., 59 Wash. 670, 110 P 622. 

54 Roanoke v. Blliott, 123. Va. 
_ 393, 96 SE 819. 

55. Troxell v. Moody, 200 Ala. 203, 
75 S 961. 

56. Troxell v. Moody, supra. 

57. State. v. Fouts, 103 Oh. St. 
345, 132 NE 729. 

[al Provision allowing ordinance 
without petition.—Where a petition 
has. been filed with the legislative 
authority of a city praying the pass- 
age of an ordinance for submission 
to the electors of the city of the ques- 
tion, “Shall a commission be chosen 
to frame a charter,” and the legisla- 
tive authority in fact passes an ordi- 
nance by a two-thirds vote of its 
members, no inquiry may thereafter 
be made into the form, substance, or 
sufficiency of such petition, Const. 
art 18 § 8 authorizing the council to 


pass ordinances without petition. 
State v. Fouts, 103 Oh. St. 345, 132 
NE 729. 

58. Colby v. Medford, 85 Or. 485, 


167 P 487. 

{a] Inapplicable provision.—A con- 
stitutional provision, that ‘‘the style 
of dll bills shall be: ‘Be it enacted by 

athe people of the state of Oregon,’ ” 
is inapplicable to a municipal char- 
ter amendment initiated and adopted 
by the legal voters of the city or 
town. Colby v. Medford, 85 Or. 485, 
508, 167 P 487; State v. Dallas City, 
72 Or. 337, 143’ P 1127, AnnCas1916B 


Colby v. Medford, 85 Or. 485, 
167 P 487. 

60. Colby v. Medford, supra. 

[a] A charter provision relating 
to ordinances is inapplicable to char- 
ter amendments. Colby v. Medford, 
85 Or. 485, 167 P 487. 

- 61. Colby v. Medford, supra. 

[a] Requirement dispensed with 
intermediate petition and election.— 
A charter amendment without an en- 
acting clause is valid where at the 
time of the election on the question 
of its adoption it is provided by or- 
dinance that. no enacting clause shall 
be necessary, even though an enact- 
ing clause was required by ordinance 
at the time the petition was filed. 
Colby v. Medford, 85 Or. 485, 167 P 
487. 

62. Schultz v. Phoenix, 18 Ariz, 35, 
156 P 75. 

63. Haines v. Forest Grove, 54 Or, 
BAS D030 75: 
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ment. 


and submit the 


held sufficient. 
Under some con- 


is a final deter- 


[§ 147] (4) Election. 
amend a municipal charter, adopt a new one or an 
optional form of government, or to select free- 
holders to frame a charter, is submitted to the 
voters of a municipality, there should be a compliance 


A charter amendment initiated and sub- 
mitted upon a petition of legal voters need not 
employ an enacting clause where such enacting 
clause is not required by any applicable provision 
of the state constitution,®® a state law,°® the city 
charter,®° or an ordinance.®+ However, it seems that 
an amendment or revision by the voters of a mu- 
nicipality of a legislative charter is within a con- 
stitutional prohibition against amendment or re- 
vision by mere reference to the title of an act.® 
Particular titles®? and enacting clauses®* have been 


Where a proposition to 


with applicable requirements as to the kind® and 


[a] Preparation of title. — Al- 
though it is provided by statute that 
when any measure shall be filed with 
the secretary of state to be referred 
to the people, or shall be proposed 
by initiative petition, a copy thereof 
shall be transmitted to the attorney- 
general, who shall provide a title for 
the measure, and that as to cities and 
towns the duties required of the at- 
torney-general shall be performed by 
the city attorney as to municipal 
legislation, yet where the title to a 
bill proposing a charter is adequate, 
and the city at the time of the pro- 
ceedings has no city attorney, failure 
to have the title prepared by the city 
attorney does not invalidate the elec- 
tion. Haines v. Forest Grove, 54 Or. 
443, 103 P 775. 

64. State v.) Dalles — City, 72:. Or. 
337, 1438 P 1127, AnnCas1916B 855. 

[a] Use of word “ordain.”—The 
enacting clause of a charter amend- 
ment, “The people of Dalles City do 
ordain as follows,” is sufficient, the 
term “ordain” being equivalent in po- 
tency to “be it enacted” or any like 
expression. State v. Dalles City, 72 
Or. 337, 143 P 1127, AnnCas1916B 855. 

65. Foote v. Cincinnati, 11 Oh. 408, 
38 AmD 737. And see cases infra 
this note. 

[a] General or special election.— 
(1) A constitutional requirement of 
submission‘at a general election must 
be observed. Com. v. South Bethle- 
hem, 248 Pa: 581, 94 A 244, (2) 
However, under some constitutional 
or statutory provisions, the submis- 
sion may be at either a general or 
special election (Atty.-Gen. v. De- 
troit, 168 Mich. 249, 183 NW 1090; 
State v. Spokane County Super. Ct., 
70 Wash. 3852;-126" P 920; State !v. 
Spokane County Super. Ct., 59 Wash. 
670, 110 P 622) (3) subject to certain 
restrictions as to time (see infra text 
and note 66). (4) As used in some 
constitutional or statutory  provi- 
sions, the term ‘general election’ 
may mean a general municipal elec- 
tion and not necessarily a general 
state election. Peo. v. Berkeley, 102 
Cal. 298, 36 P 591, 23 LRA 838; Peo. 
v. Billig, 72 Colo. 209, 210 P 324. 
(5) Also, as used in some constitu- 
tional provisions the term may mean 
that the election shall be a general 
election for the purpose of changing 
the form of the government, at which 
the people having the qualifications 
of electors to vote shall have a free 
and open oppcrtunity of expressing 
themsélves upon the questions sub- 
mitted, and that such qualifications 
shall not be limited to any special 
qualification, and not mean that such 
election shall be at the time of a gen- 
eral election under either the general 
election laws of the state or the mu- 
nicipality holding such election. 
Kessler v. Fritchman, 21 Ida. 30, 119 


time®® of the election at which the question is sub- 


P 692. (6) In overruling’ a conten- 
tion that a statute providing for the 
adoption of the commission form of 
government by cities of a certain 
class and for submission of the ques- 
tion at a special election violates a 
constitutional provision that cities 
previously organized or incorporated 
may be organized under general laws 
whenever a majority of the electors 
voting at a general election shall so 
determine, as well as a contention 
that neither the mayor nor the trial 
court has power to change the elec- 
tion specifically declared by statute 
to be a special election into a general 
election to meet the requirements of 
the constitution, the court said: 
“Any election which is not regularly 
held for the election of officers or 
for some other purpose which shall 
come before the electors at regular 
fixed intervals is necessarily a special 
election. Had the act in question 
merely provided for an election on 
the question of adopting the commis- 
sion form of government, it would 
have been a special election. Had it 
gone further and directed that a 
general election should be called, it 
would still be a_ special election. 
Manifestly the word ‘special’ is sur- 
plusage, and can be disregarded with- 
out affecting the validity or meaning 
of the statute. Moreover the word 
‘general,’ found in the constitutional 


provision quoted, does not in fact 
make general the election therein 
mentioned and authorized. The 


framers of the constitution undoubt- 
edly knew it would necessarily be a 
special election whatever it might be 
called. Their manifest intention was 
not to require a general election on 
the subject itself, but to require that 
the result of such election should be 
determined, not by a mere majority 
vote on the question, but by the ma- 
jority of the vote at a general elec- 
tion. Chapter 116, Laws 1911, p. 521, 
does not fix the time for holding the 
election, further than to provide it 
shall be within sixty days from the 
filing of the petition. When, as in 
this case, the petition was filed with- 
in sixty days prior to a general elec- 
tion, it became the duty of appellant 
and the trial court to call the elec- 
tion at such a time as would comply 
with the constitutional requirement.” 
State v. Tausick, 64 Wash. 69, 80, 116 
RP 6513735 LRANS 802. 

66. Atty.-Gen. v. Detroit, 168 Mich. 
249, 183 NW 1090 (next ensuing elec- 
tion) 1° 

[a] Mandatory or directory re- 
quirements.— (1) A - constitutional 
provision fixing the time for sub- 
mitting proposed charter amendments 
is mandatory. Moore v. Los Angeles, 
58 Cal. A. 555, 209 P 64. (2) On the 
other hand some statutes regulating 
the time for holding municipal char- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


sq} 


MUNICIPAL CORPORATIONS 


[43 0.5.] 163 


mitted, as to publication or other notice,*? the | form of the submission generally,®® the form and 


ter elections have been held not 
mandatory. Atty.-Gen. v. Saginaw, 
177 Mich, 432, 143 NW 598. 

{b] As petween special and gen- 
eral ordinances fixing the time for 
charter amendment elections, a 
special ordinance applicable to the 
election in question governs. State 
v. Sanborn, 101 Or. 686, 201 P 430. 

[ec] Reasonable time.—(i) Where 
the date of an election under Rem- 
ington & B. Code § 7498, for the se- 
lection of freeholders to form a 
charter for a_city, is not fixed by 
statute, the election must be ‘called 
and held within a reasonable time, 
the city council having some, but not 


absolute. discretion in the matter. 
State v. Spokane County Super. Ct., 
59 Wash. 670, 110 P ‘622. (2) Like- 


wise under a statute providing for 
Submission at an annual election or 
at a special election called for the 
purpose, village trustees have a dis- 
eretion. as to the time of submission, 
but such discretion is not arbitrary 
and must be reasonably exercised. 
Peo. v. Daley, 89 App. Div. 156, 85 
NYS 429 (a delay of eight months is 
unreasonable). 

Duty to submit after lapse of 
statutory time see supra § 145. 

67. Kan.—Rice v. Robson, 83 Kan. 
252, 111 P 186. 

Ky.—Goin v. Smith, 202 Ky. 486, 
260 SW 10; Seiler v. Dillon, 190 Ky. 
779, 228 SW 688. 


Minn.—Wolfe v. Morehead, 98 
Minn. 113, 107 NW 728. 
Mo.—State v. Smith, 302 Mo. 594, 


259 SW 1060; State v. Maitland, 296 
Mo. 338, 246 SW 267. 

. Or.—Provoost v. Cone, 83 Or. 522, 
162 P 1059; State v. Dalles. City, .72 
Or. 337, 148 P 1127, AnnCasi1916B 
855; Wright v. McMinnville, 59 Or. 
O9lge LT P.298. 

Wash.—State v. Denny, 4 Wash. 
135, 29 P 991, 16 LRA 214, But, see 
State v. Doherty, 16 Wash. 382, 47 P 
958, 58 AmSR 39 (where a statute 
relating to amendments of a City 
charter provided for notice in each 
election district by publication in the 
daily newspapers and by ‘‘causing the 
Same to be posted at each polling 
place in the several election districts 
thereof,’ and the city ordinance sub- 
mitting proposed amendments pro- 
vided for the posting of a certified 
copy of each amendment at each of 
the polling places within the city, 
failure of the clerk to discharge his 
full duty in that he did not post cer- 
tified copies as provided by the ordi- 
nance, did not render the election in- 
valid, where newspaper clippings 
containing copies of the proposed 
amendment were duly posted in the 
voting booths, and the pendency of 
the election was a matter of public 
notoriety throughout the city). 

_ [a] Power to prescribe.—In some 
jurisdictions, the council of a city 
as its governing legislative body has 
authority to prescribe the number of 
days’ notice of a special election for 
the adoption of a new charter so long 
as the notice prescribed is reasonable. 
State v. Kelsey, 66 Or. 70, 133 P 806. 

[b] Mandatory requirements.—(1) 
Statutory requirements as to adver- 
tising are mandatory. Goin v. Smith, 
202 Ky. 486, 260 SW 10; Seiler v. 
Dillon, 190 Ky. 779, 228 SW 688. (2) 
However, it is held that a constitu- 
tional provision requiring publica- 
tion of a proposed charter in two 
newspapers of general circulation 
published in the city is not so far 
mandatory in its nature as to renaer 
the charter after its adoption subject 
to attack by reason of the extent of 
the circulation of the papers unless it 
is shown that failure to comply 
strictly with the constitutional pro- 
vision affected the result of the vote. 


Wililams v. Broening, 1385 Md. 226, 
108 A 781. 
[e] Notice different from that 


prescribed (1) even though equally or 
more efficacious will not suffice. 


Wade v. Tacoma, 4 Wash. 85, 29 P 
983. (2) Thus, where a charter pro- 
vision requires the clerk to give ten 
days’ notice by written notices 
posted in three public places, of each 
election, a failure to post such no- 
tices in three public places rendered 
the election void, although notice was 
given by publication in newspapers. 
Wright v. McMinnville, 59 Or. 397, 
LET 2P298; 

[ad] New or amended charter.—(1) 
The requirements as to notice or pub- 
lication where it is sought to amend 
a charter are sometimes different 
from those applicable where it is 
sought to. revive a charter (Jackson 
Common Council v. Harrington, 160 
Mich. 550, 125 NW 383), (2) or to 
adopt a full charter (State v. Mait- 
land, 296 Mo. 3388, 246 SW 267). (3) 
Where a city charter adopted in 1908 
was sought to be amended under the 
provisions of Const. art 9 §§ 16, 17, 
adopted Noy. 2, 1920, by giving notice 
of election as provided by § 16, which 
was applicable only to the adoption 
of new charters and not to the 
amendment of existing charters, and 
there was no compliance with the old 
charter provisions as to notice of 
election, which provisions, not being 
in conflict with the constitutional 
provisions, were not repealed thereby, 
the election was invalid. ‘State v. 
Maitland, supra. (4) Const. art 11 
§ 8, providing that proposed amend- 
ments of a city charter shall be ad- 
vertised in the same ‘“‘manner” as 
therein provided for the advertise- 
ment of a new charter, does not re- 
quire that the amendment shall be 
advertised within fifteen days after 
filing, as in the case of a new char- 
ter, in view of the further provisions 
for verifying the signatures to the 
petition and for submitting proposed 
amendments only during the _ six 
months preceding session of the leg- 
islature or thereafter and before its 
adjournment, and for the holding of 
the election not less than forty, nor 
more than sixty, days after the com- 
pletion of the advertising. Moore y. 
Los Angeles, 58 Cal, A. 555, 209 P 64. 

Le] Publication in newspaper.— 
(1) One insertion is sufficient to com- 
ply with a statute requiring publi- 
eation in a newspaper at least a 
specified number of days or weeks be- 
fore the electicn but not requiring 
continuous or repeated publication. 


Wathen y. Benton, (Ky.) 265 SW 
1108. (2) Monthly magazines or 
journals are not included in the 
words “all newspapers published in 
the borough” in a statute requiring 
publication. York Borough Case, 3 
Pa, Co. 614. (3) Publication of the 


proposed charter of Baltimore City 
in the Daily Record and the Munici- 
pal Journal was a substantial com- 
pliance with Const. art lla, requiring 
publication in newspapers “‘of genera 
circulation.’”? Williams v. Broening, 
135 Md. 226, 108 A 781 (assuming 
that the daily newspapers of Balti- 


more City commented frequently and’ 


exhaustively on the charter provi- 
sions, and that the provisions were 
called to the attention of the voters 
generally). 

[f] Notice held sufficient.— Where 
a public notice of submission of a 
proposed new charter to the voters 
of a city pursuant to a resolution in- 
formed them of the time, place, and 
object of the election and gave them 
nine days’ notice thereof, it was suffi- 


cient. State v. Kelsey, 66 Or. 70, 133 
P 806 
68. See cases infra this note. 


[a] One or more propositions.— 
(1) The statutes provide for the sub- 
mission of but one charter and not 
two or more for the electors to pass 
upon. Maher vy. Jackson, 191 Mich. 
266, 157 NW 561. (2) However, un- 
der some statutes a charter commis- 
sion may submit matters additional 
to the charter, which, if adopted by 
a three-fifths vote, become part of 


the charter. Maher v. Jackson, su- 
pra. (8) It is not improper to sub- 
mit together the question whether a 
commission shall be chosen to frame 
a charter and the names of thirteen 
candidates to become members of 
such commission. State v. Kansas 
City, (Mo.) 276-SW 389. (4) Under a 
statute prescribing a form of govern- 
ment for cities of a certain class 
which may adopt it, the validity of 
a special election at which the act 
was adopted is not affected by the~ 
fact that another and distinet propo- 
Sition was also submitted at the elec- 
tion. Eckerson v. Des Moines, 137 
lowa 452, 115 NW 177. (5) On the 
other hand the question whether the 
electors of an existing municipality 
will adopt some general legislative 
act and become organized thereunder 
may be submitted withcut also sub- 
mitting the question whether a 
special charter will be surrendered. 
Swain v. Fritchman, 21 Ida. 783, 125 
P 319. (6) Two or more congruous 
propositions may be united as one in 
a Submission of a charter amendment 
to the electorate. Caruth vy. State, 
101, OKI): 93) 2238 Bs 1863. Durner a 
Ramsey, 63 Okl. 199, 163 P 712. (7) 
It is not necessary that each section 
or division of a proposed amendment 
of a municipal charter shall be sub- 
mitted separately; it is proper to 
submit them together as one propo- 
sition where all are germane to, and 
embraced in, one subject. Taylor v. 
Greensboro, 175 N. C. 423, 95 SH 771 
(a proposition to amend the charter 
in two particulars is but one propo- 
sition); Reutener v. Cleveland. 107 
Oh. St. 117, 141 NE 27 (under a con- 
stitutional provision neither prohibit- 
ing nor requiring separate submis- 
sion, an amendment amounting to a 
general revision to provide for the 
so-called city manager plan of gov- 
ernment, together with a system of 
voting by the so-called Hare system 
of proportional representation, com- 
prising numerous Separate sections, 
may be voted on as a whole); Noo- 
nan v. Seaside, 97 Or. 64, 191 P 651 
(an amendment authorizing the issu- 
ance of bonds for four different im- 
provements embraces but one sub- 
ject); State v. Portland, 65 Or. 273, 
1338 P 62; Garritty v. Halbert, (Tex. 
Civ. A.) 285 SW 2381 (deeming each 
division to relate to but one subject, 
namely, taxation); State v. Riplin- 
ger, 30 Wash. 281, 70 P 748. (8) “The 
omission of numbers referring to 
each amendment is not an illegality. 
All the amendments proposed were 
considered in the light of one amend- 
ment, and’ as thus presented it was 
voted upon and adopted.” Coreil v. 
Welsh, 120 La. 557, 562, 45 S 438. 
(9) The submission separately of two 
amendments, one contingent on the 
passage of the other, is not invalid.” 
Peo. v. Perkins, 56 Colo. 17, 137 P 55, 
AnnCas1914D 1154. (10) A constitu- 
tional provision relating to the sub- 
mission of alternative articles or 
propositions is construed to be sim- 
ply permissive and not mandatory. 
Apple. v. Zemansky, 166 Cal. 83, 134 
P 1149. (11) Such a provision does 
not apply where each of two amend- 
ments is a single, ‘distinct amend- 
ment dependent in no way upon any 
other amendment and is not pre- 
sented as an alternative for any 
other article or proposition. Apple 
v. Zemansky, supra. 

[b] Words added to the statutory 
form of submission do not vitiate 
the submission where they are mere- 
ly descriptive in character and add 
nothing to the meaning. Hopkins v. 
Duluth, 81 Minn. 189, 88 NW 536; 
State v. Stearns, 72 Minn. 200, 7d 
NW 210 [rev on. other grounds 179 
Unni. 223,021. SCt 7332 45) Li cedseho2a: 

{e] Submission held sufficient.— 
Burton y. Detroit, 190 Mich. 195, 156 
NW 453; Pearce v. Roseburg, 77 Or. 
195, 150 P 855; Shaw v. Lindsley, 
(Tex. Civ. A.) 195 SW 338 
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contents of the ballots,®® and the qualifications of 
However, where there has been no fraud 
or unfairness and no voter has been deceived, mis- 
led, or prevented from fully expressing his choice, 
an election will not be held invalid by reason of 
mere informalities or irregularities,’! as in the form 
Also, the election 
will not be set aside on account of fraud, violence, 
or intimidation unless the acts constituting it are 
shown to be sufficient either to change the result’® 
or to render it impossible to ascertain the true re- 
sult with certainty from the returns.” 
tory change intermediate the holding of an election 
and a canvass of the result does not invalidate the 
election,’® the election being complete without the 
canvass of the votes.7® In order to carry the proposi- 
three fifths’® of 


voters.’° 


and contents of the ballot.7? 


tion’ must recelve a majority’ or 


69. State v. Maitland, 296 Mo. 338, 
246 SW 267; State v. Heberlein, 36 
S. D. 60, 153 NW 897; State v. Denny, 
4 Wash. 135, 29 P 991, 16° LRA 214. 

[a] Applicable requirements. — 
Charter, rather than statutory, pro- 
visions sometimes govern the form 
of the ballots. Orrick v. Fort Worth, 
52 Tex. Civ. A. 308, 114 SW 677. 

[b] Baliots held substantially to 
comply with constitution.—Reutener 
v. Cleveland, 107 Oh. St. 117, 141 NE 
27 (ballots containing a digest of the 
amendment, substantially expressing 
its purpose and terms, copies of the 
amendment having been previously 
mailed to the voters). 

[c] Election held void for defects 
in ballot.—State v. Maitland, 296 Mo. 
3838, 246 SW 267; State v. Heberlein, 
36 S: D. 60, 153 NW = 897 (defect in 
substance leading to confusion and 
tending to obstruct the voter in the 
expressing of his choice). 

irregularities not invalidating elec- 
tion see infra text and note 72., 

70. See cases infra this note. 

[a] Who may vote.—(1) When the 
qualifications of voters on a proposed 
reorganization is not prescribed, all 
voters of the existing corporation 
may vote. Matter of Sag Harbor, 382 
Misc. 624, 67 NYS 574. (2) Residents 
in newly annexed wards are not vot- 
ers of the city to whom the proposi- 
tion must be submitted where, under 
the act of annexation, the division 


of the new wards into election pre-: 


cincts and registration therein are 
not mandatory until a future date 
and, aS a matter of fact, there has 
been no registration prior to the sub- 
mission. Williams v. Broening, 135 
Md. 226, 108 A 781. (3) An election 
for the reincorporation of a village 
is not invalid because women tax- 
payers residing in the village were 
not permitted to vote on such ques- 
tion. Ward v. Kropf, 120 NYS 475 
[judgment so faras appealed from aff 
143 App. Div. 919 mem, 127 NYS 1148 
mem} (4) A person qualified to vote 
to amend a city charter need not be 
a qualified property taxpayer, and 
_own property subject to taxation. 
Garitty v. Halbert, (Tex. Civ. <A.) 
235 SW 231. 

71, Peo. v.. Perkins; 56 Colo. 17, 
137 P 55, AnnCas1914D 1154; State v. 
Westport, 116 Mo. 582, 22 SW 888; 
eee v. Sanborn, 101 Or. 686, 201 P 

[a]. Curative statutes sometimes 
legalize elections in which there were 
irregularities. Cole v. Dorr, 80 Kan. 
251, 101 P 1016, 22 LRANS 534. 

72. Carr v. Hyattsville, 115 Md. 
545, 81 A 8; Taylor v. Greensboro, 
175 N. C. 423, 95 SE 771; State v. An- 
dresen, 75 Or. 509, 147 P 526; State 
v. Kelsey, 66 Or. 70, 1383 P 806; 
Kiernan vy. Portland, 57 Or. 454, 111 
RP 379, shiz) 402, 8% LRANS 7332 
[writ of error dism 223 U. S. 151, 32 
SCt 231, 56 L. ed. 386]; Shaw v. 
Lindsley, (Tex. Civ. A.) 195 SW 38388. 
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the legal votes 


A. statu- 


[a] Variance from directory pro- 
visions.—In a statute amending a 
charter but declaring that it shall 
not be in force unless approved by a 
majority of the votes cast at a 
special election to be held in the 
town, a provision that special bal- 
lots shall be prepared having printed 
on them “for the act to improve 
streets,’ and “against the act to im- 
prove streets,” is directory and not 
mandatory, and hence it is not a fa- 
tal objection to the adoption of the 
act that the ballots cast at the elec- 
tion, the majority of which were in 
favor of the act, were marked “for 
the road bill” and “against the road 
bill,” the variance being a mere in- 
nocuous mistake. Carr v. Hyatts- 
ville, 115 Md. 545, 81 A 8. 

73. Garitty v. Halbert, (Tex. Civ. 
A.) 2385 SW 2381. 

74 Garitty v. Halbert, supra. 

75. Frankenstein  v. Rushmore, 
(Tex. Civ. A.) 217 SW 189. 
76. Frankenstein = vy. 

supra. 

77. Garitty v. Halbert, (Tex. Civ. 
A.) 235 SW 231. 

78. Maher v. Jackson, 191 Mich. 
266, 157 NW 561. 

79. Santa Rosa v. Bower, 142 Cal. 
299, 75 P 829; Peo..v. Berkeley, 102 
Cal. 298, 36 Pi 591, 23 LRA 838; Peo. 
v. Weber, 222 Ill. 180, 78 NE 56; 
State v. St. Louis, 73 Mo. 4385; Harri- 
son v. Barksdale, 127 Va. 180, 102 
SE 789. 

[a] General or special election.— 
While a statute requiring a majority 
of all the votes cast at the election is 
applicable whether the election is 
general or special, and where the 
election is a general one, a majority 
of the votes cast on the proposition 
may not be a majority of the votes 
cast at the election, yet where the 
proposition is submitted at a special 
election held for the purpose, a ma- 
jority of the votes cast on the propo- 
sition is sufficient as it is necessarily 
a majority of the votes cast at the 
election. Peo. v. Weber, 222 Ill. 180; 
78 NE 56. 

80. Atty.-Gen, v, Adrian, 164 Mich. 
143, 129 NW 44; State v. Denny, 4 
Wash. 1385, 29 P4991, 16 LRA 214, 

[a] Conflicting constitutional and 
charter provisions.—Since Const, art 
11 10 provides that proposed 
amendments shall be submitted to 
the electors at any general election 
and ratified by a majority of the 
qualified voters ‘‘voting thereon,” a 
majority in favor of the amendments 
of the voters voting for or against 
the same is sufficient to ratify tnem, 
notwithstanding the city charter pro- 
vides that they shall be ratified by a 
majority of the voters “voting there- 
at.” State v. Denny, 4 Wash. 135, 29 
P 991, 16 LRA 214, 

[b] Each proposed amendment 
should be considered separately and 
the result as to each determined 
from the votes cast for or against it, 


Rushmore, 
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east at the election,”® or on the 


proposition,®° according to the particular require-— 
ment and construction placed thereon; it need not 
receive a majority or other prescribed proportion 
of the votes of all the electors of the municipality,*+ 
but under some statutes the votes cast for adop- 
tion must equal or exceed a prescribed percentage 
of the total number of legal ballots cast at a speci- 
fied prior general election.*? Provision is sometimes 
made that as between two alternative or conflicting 
propositions or amendments submitted at the same 
time, and both receiving a majority of the votes, 
the proposition or amendment receiving the larger 
number of votes shall control as to all matters in 
conflict ;8* but in certain cases such a provision 
has been held inapplicable.** 


Ballots which are 


irrespective of the total number of 
votes that may be cast at the elec- 
tion:| Ladd, v. “Yett,~ (Tex.* €ivi As) 
273 SW 1006; Shaw v. Lindsley, 
(Tex. Civ. A.) 195 SW 338. 

81. State v. Kansas City, 233 Mo. 
162, 134 SW 1007; York Borough 
Case, 3 Pa. Co. 514; Shaw v. Lindsley, 
(Tex. Civ. A.) 195 SW 338. 

[a] Charter provisions imposing 
such a requirement are invalid when 
in conflict with constitutional pro- 
visions. State v. Kansas City, 233 
Mo. 162, 134 SW 1007. 

{b] Practical considerations, such 
as the difficulty of ascertaining the 
number of qualified electors entitled 
to vote at the election where machin- 
ery therefor is not provided by con- 
stitution or statute, are given weight 
by the courts in construing constitu- 
tional or statutory provisions as not 
requiring a majority or other pre- 
scribed proportion of the votes of all 
of the electors entitled to vote unless 
a contrary intention is clearly ex- 
pressed. Harrison v. Barksdale, 127 
Va. 180, 102 SE 789. 

82. Vollmer v. Wachlin, 89 N. J. 
L. 440, 99 A 394; Schwartz v. Wach- 
Lint, 89 Ne Dy de (3.950 8 AN25 2. 

83. See constitutional and charter 
provisions. 

84. Horn v. Allen, 195 Cal. 121, 231 
P 1001; Apple v. Zemansky, 166 Cal. 
83, 134 P 1149. 

[a] Thus (1) an amendment, pro- 
viding that in case of conflict be- 
tween amendments voted on at the 
same election the one receiving the 
highest affirmative vote shall pre- 
vail, refers to future elections and 
does not affect an alleged conflict be- 
tween two other amendments voted 
on at the same election as the amend- 
ment in questicn. Apple v. Zeman- 
sky, 166 Cal. 88, 184 P 1149. (2) One 
amendment dealing only with the 
method of election and another 
amendment dealing entirely with 
terms of office are not in irreconcile 
able conflict. Apple v. Zemansky, 
supra. (3) The Submission of a 
charter is to be distinguished from 
the submission of a separate propo- 
sition, and hence a constitutional pro- 
vision relating to a conflict petween 
separate propositions does not apply 
where a charter and one separate 
proposition are submitted but only 
where, exclusive of the charter, two 
or more separate “propositions are 
submitted. Horn v. Allen, 195 Cal. 
121, 231 P 1001 (holding that, where 
a proposed city charter containing a 
plan of councilmanic representation 
at large, and a Separate proposition 
for representation by districts, were 
submitted ac the same time and each 
received a majority vote, the propo- 
sition for representation by districts 
was carried, aithough the charter as 
a whole received a greater majority 
of votes, the intent of the voters be- 
ing to adopt the charter except its 
provisions as to councilmanic repre- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 147-151] 


fraudulent,*° ballots with unintelligible marks, ex- 
pressing no effective vote upon any subject of 
choice,*® and ballots upon which no markings have 
been made by the voter,*? should be excluded. 

[§ 148] (5) Attack upon, or Contest of, Proceed- 
ings.*® Whether a new charter or amendment has 
been legally and constitutionally adopted by mu- 
nicipal authorities or voters is open for decision by 
the courts in proper proceedings.*® The courts, how- 
ever, can review proceedings to amend a municipal 
charter, adopt a new charter or the provisions of a 
general law, or reincorporate, only in the mode”? 
and time®! prescribed by law for such cases; they 
will not pass upon a question of power before any 
attempt is made to exercise it;°* and there is au- 
thority for the view that, where the qualified elee- 
tors of a municipality, in pursuance of a right 
reserved by constitutional provision, have voted to 
change their form of government, their action is 
final and conclusive®* and cannot thereafter be at- 
tacked in any form of proceeding,®* the question 
being no longer a judicial one.% 


[§ 149] e. Approval by Governor. Provision is 


sometimes made for approval by the governor of @ 


new or amended municipal charter.®® 


sentation and to displace its provi- 
sions in this respect with those con- 
tained in the separate proposition). 

85. Hopkins y. Duluth, 81 Minn. 
189, 83 NW 536. 

86. Hopkins v. Duluth, supra. 

87. Hopkins v. Duluth, supra. 

83. Contested hearing on petition 
for election see supra § 145. 
g9. Peo. v. Gunn, 85 Cal. 238, 24 
Els: N. 

[a] Reception of evidence.—In a 
proceeding attacking an election on 
the question of ratifying a legislative 94. 
amendment of a charter providing | pra. 
for a certain form of government, the 95. 
court may go behind the returns and ra. 
receive evidence establishing what 96. 
votes were actually cast and whether|187, 103 S 813; 
the registration list contains names 
that should not have been placed 
thereon. Davis v. Warde, 155 Ga. 
748, 118 SE 378 [writ of error dism 
263 304 Ss: 126, 44 SCti 3556S ckwed.| P 219 
527]. [a] 

80. Matter of Sag MHarbor, 32] (1) 
Misc. 624, 67 NYS 574; State v. Green, | herein, 
131 Wis. 324, 111 NW 519. 

[a] Notice of contest (1) when 
required by statute is necessary in 
order to confer jurisdiction. Garitty 


[b] 


has been 


122 A 25; 


v. Baldwin, 
Caruth v. State, 
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Wis. 358, 162 NW 171. 
After the 
able time, during 


lapse of consider- 
which the charter 
in operation and officers 
have been elected thereunder, 
intendment should be made in favor 
of its validity. Williams vy. Broening, 
135 Md. 226, 108 A 781. 
92. Thomas vy. Field, 143 Md. 128, 
Taylor v. Greensboro, 175 
C. 4238, 95 SE 771. 
93. Com. v. Washington City, 
Pa. 245, 181 A 144. 
Com. v. Washington City, su- 


Com. v. Washington City, 


McClure y. Natchez, 139 Miss. 
Williams vy. Vicks- 
burg, 116 Miss. 79, 76 S 838; Douthit 
114 Ok1. 
101 Oks 93; 223 1P 
186; Carroll v. State, 80 Okl. 


Certification to i 
“Where the charter of a city, as 1. 
prescribes 
amendment and makes it the duty of 2. 
the board of city commissioners to 
submit proposed amendments to be 
voted upon by the qualified electors 


[43 C.J.] 165 

[§ 150] 4. Effect*.—a. Of Amendment or New 
Charter—(1) In General. In so far as it is con- 
stitutional and valid,®® a new charter becomes the 
organic law of the municipality,®® notwithstanding 
the pendency of judicial proceedings to prevent it 
from going into effect.t. A statute amending the 
charter of a municipality,? or providing a new 
charter,’ takes effect on its passage. The time when 
a new charter, or an amendment of an existing 
charter, adopted by the municipality takes effect 
is sometimes fixed by the state constitution* or by 
the charter or amendment itself;° in the absence 
of constitutional, statutory, or charter provision, 
it takes effect on the date of its adoption or ap- 
proval.® In the case of reincorporation, the date 
thereof is generally appointed by the legislature.* 
In some states this is determined by the date of 
the registration of the new charter;* but usually 
the new corporation goes into operation and effect 
on the day of the completion of the actual re- 
organization under the new charter.® 

[§ 151] (2) On Municipal Identity Generally. 
Questions of relation arising out of a new char- 
ter and reorganization of a municipality have been 
generally decided one way in the courts of law, 


where the election returns are regu- 
lar upon their face, question the va- 
lidity of the election.” Carroll v. 
State, supra. (4) Neither can they 
question the legality of the amend- 
ments. Carroll v. State, supra.- 

97. Effect of repeal of amendment 
see infra § 162. 

98. Eaipmont Wall Plaster Co. v. 
Nuzum, 85 W. Va. 667, 102 SE 494. 

99. Ariz.—Schultz v. Phenix, 18 
Ariz 350006 © 75. 

Cal. ~,Spaulding v. Desmond, 188 
Cal. 783, 207 P 896; Peo. v. Oakland, 
92 Cal. 611, 28 P 807; Burke v. San 
Francisco Police Relief, ete., Fund,.4 
Cal. tA. (235,28 % (P4215 

Ok].—Douthit v. Baldwin, 114 Ok1. 
127, 244 P 747; Caruth v. State, 101 
Ok]. 93,-223' P 186. 

Wash.—State v. Hindley, 67 Wash. 
240, 121 P 447. 

W. Va.—Fairmont Wall Plaster Co.: 
v. Nuzum, 85 W. Va. 667, 102 SB 


every 


284 


su- 


127, 244 P 747; 
89, 194 


governor.— | 494 

Fairmont Wall Plaster Co. v. 
Nuzum, supra. 

McClatchey v. Atlanta, 149 Ga. 
648, 101 SE 682. See State v. Whit- 
man County Super. Ct., 92 Wash. 360, 
159 P 383 (a statutory extension or 


the method of 


v. Halbert, (Tex. Civ. A.) 2385 SW ]|of the city, which amendments, after] limitation of municipal power takes 
231; Bassel v. Shanklin, (Tex. Civ.| they shall have received a majority | effect on the date the statute takes 
A.) 183 SW 105. (2) However, it is| vote of the qualified electors, snall| effect). 

not necessary that contestants make | become effective after their approval 3. Blaschko v. Wurster, 156 N. Y. 
a formal allegation in their petition] by the Governor, it is the duty of] 437, 51 NE 303. 

to the effect that they served a|the board of city commissioners to 4. Davis v. Hugo, 81 Minn, 220, 83 
notice of contest and a statement of | certify such amendments to the Gov-| NW 984. 


the grounds thereof, where it appears 
from the record that such require- 
ments were in fact complied with. 
Garitty v. Halbert, supra [expl Bas- 
sel v. Shanklin, supra]. 

[b] The filing of a reply (1) is 
not in any sense jurisdictional as it 
does not invoke the power of the 
court. Garitty v. Halbert, ('Tex. Civ. 
A:) 235 SW 231. (2) Hence a failure 
to file it within the time provided by 


statute is at best only an irregu- 
larity. Garitty v. Halbert, supra. 
[ec] Collateral attack.—(1) The 


result of a charter amendment elec- 
tion cannot be attacked in a collat- 
eral proceeding (Jones v. Dallas R. 
Co., (Fex. ‘Civ. A.) 224 SW 807); (2) 
especially after the charter has been 
approved by the governor as provided 
by the constitution (Douthit v. Bald- 
win, 114 Okl. 127, 244 P 747). 
91. In re Springer, 75 Okl. 118, 
182 P 713; State v. Green, 131 Wis. 
324, 111 Nw 519. 
[a] Mere defects of procedure are 
cured when not tested by certiorari 
within three months as provided by 
statute. Smelker vy. Campbell, 165 


ernor, for his approval or rejection, 
after they have been regularly 
voted upon and shall have received 
a majority vote of the qualified elec- 
tors of the city, and this duty of 
the board of city commissioners is 
none the less mandatory because not 
specifically stated in the provision of 
the city charter prescribing the 
method of amendment.” Carroll v. 
State, 80 Ok1. 89; 925-1945P 219% (2) 
“Tt must be evident that this duty is 
one incident to the election and in- 
cumbent upon the board of city com- 
missioners. It is made the duty of 
the board of city commissioners to 
submit amendments to be voted upon, 
and it therefore becomes the implied 
duty and one incumbent upon the 
board of city commissioners to cer- 
tify the amendments to the Governor 
for his approval or rejection wnen 
they have received a majority vote 
of the qualified electors. A duty is 
none the less mandatory because 
implied.” Carroll v. State, supra. 
(3) “The duty of the board of city 
commissioners in this matter being 
purely ministerial, they cannot, 


5. Williams v. Vallejo, 36 Cal. A. 
141, 171 P 837; McClure vy. Natchez, 
139 Miss. 187, 108 S 813; State v. 
Fassett, 69 Wash. 555, 125 P 963. 

[a] Certain provisions.—(1) It is 
proper to provide in a new charter, 
framed and adopted by a munici- 
pality, that it shall go into effect on 
the date of its adoption but that cer- 
tain sections thereof shall not be- 
come operative until a future, defi- 
nite- date. State v. Kansas City, 
(Mo.) 276 SW 389. (2) “We enter- 
tain no doubt of the power of the 
people in adopting a _ freeholders’ 
charter to provide when certain of its 
provisions shall take effect.” Wil- 
liams v. Vallejo, 36 Cal. A, 133, 1388, 
TAL PAS 34s 


6. State v. Kansas City, (Mo.) 
276 SW 389; Kansas City v. Steg- 
miller, 151 Mo. 189, 52 SW 728. 


7. See statutory provisions. 
go Brewer v. State, 7 Lea (Tenn.) 
682. 

9. McGrath y. Chicago, 24 Ill, A. 
19; Kansas City v. Stegmiller, 151 
Mo. 189, 52 SW 723; Com. v. Langley, 
233 Pa. 222, 82 A 56. 
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and another way in equity.t° Because the charter 
is a sine qua non of municipal life,t4 the law logically 
treats the body established under the new charter 
as a separate municipality;!2 but since the same 
community continues to exercise and enjoy munici- 
pal privileges, franchises, property, and improve- 
ments, the same under the new as under the old 
organization and charter, equity inclines to treat 
the two bodies as identical, or at least the new as 
the successor to the old.1* The legislature may 
declare or indicate that: the reorganized municipal- 
ity is merely a continuation of the former body 
and thus preserve its municipal identity through all 
the changes wrought by the new charter; or it 
may manifest its intention that the new corpora- 
tion shall be a separate and distinct corporation,'® 
and the legislative intention will be given full effect 
in the courts of law.17 Under the automatic mu- 
nicipal provisions of some of the states, whereby 
cities are allowed to frame their own new charters, 
the identity of the municipality is preserved at 
law as well as in equity.18 An amendment of a 
municipal charter does not create a new corpora- 


MUNICIPAL CORPORATIONS 


city is operating under the general law.?° 


ay 


[§§ 151-152 


Ye 


“ek 


adopting the commission form of government.?° 
[§ 152] (3) As to Particular Matters—(a) Prior 


Charter. An amendment of a municipal charter be- . 


comes a part of the charter?! and is to be con- 
strued as though it was a part of the original 
charter.22. The amendment supersedes the original 
charter in so far as it is inconsistent therewith,”* 
but it is not necessary, in order to preserve and 


_ retain powers previously granted to the city, that 


such powers shall be expressly written into and 
embraced in an amendment,‘ as distinguished from 
a new charter.2> Likewise it is generally held that 
the adoption by an existing municipality of the 
provisions of a general law repeals and_ super- 
sedes such provisions, and only such provisions, of 
a former special charter as are inconsistent with 
or repugnant to the provisions of the general law;”° 
but sometimes a general law provides that a city 
accepting its provisions shall surrender its exist- 
ing charter?’ or that all provisions of a special 
charter are suspended and inapplicable Bees ai 
n the 


other hand a new charter repeals and supersedes 


tion.!® 
10. Mt. Pleasant v. Beckwith, 100 
U. S. 514, 25 L. ed. 699; Beckwith v. 


Racine, 3 F. Cas. No. 1,213, 7 Biss. 
142 {aff 100 U. S. 514, 25 L. ed. 699]. 


ll. See supra § 24. 

12. Jefferson v. Edwards, 37 Mo. 
A. 617. 

13. See infra § 157. 

14. Amy v. Selma, 77 Ala. 103; 


Kansas City v. Summerwell, 58 Mo. 
A. 246; Black v. Fishburne, 84 S. C. 
451, 457, 66 SE 681, 19 AnnCas 
1104. 

“This substitution of one charter 
for another and reorganization of 
the municipality is not a break in 
tke corporate existence of the city 
or town, but a continuation of it.” 
Black vy. Fishburne, supra. 

15. U. S.—Mobile v. Watson, 116 
W. S. 289, 6 SCt 398, 29-1. ed. 620; 
Pacific Impr. Co. v. Clarksdale, 74 
Fed. 528, 20 CCA 635; Milner v. Pen- 
ee 7 F. Cas. No. 9,619, 2 Woods 

Ala.—Amy v. Selma, 77 Ala. 103. 

Cal.—Peo. v. Oakland, 92 Cal. 611, 


28 P 807, 

Ill.—Olney v. Harvey, 50 Ill. 453, 
99 AmD 530. 
creak ar ie v. Port Deposit, 46 Md. 

Miss.—Harris v. Water Valley, 78 
Miss. 659, 29 S 401. 

Oh.—Fosdick y. Perrysburg, 14 Oh. 
St. 472. : 

[a] Presumption.—(1) Where the 
inhabitants and territory are sub- 
stantially the same under the rein- 
corporation or reorganization, it will 
be presumed that the legislature in- 
tended a continued existence of the 
“same corporation. Broughton  v. 
Pensacola, 938 U. S. 266, 23 L. ed. 896; 
Black y. Fishburne, 84 S. C. 451, 66 
SE 681, 19 AnnCas 1104; Washburn 
Water Works Co. v. Washburn, 129 
Wis. 73, 108 NW 194. (2) This is 
true even though different powers are 
possessed under the new charter and 
different officers administer the af- 
fairs of the municipality. Brougnton 
VG Pensacola, supra; Washburn 
Water Works Co. v. Washburn, su- 
pra. 

16. U. S—Jones v. Pensacola, 13 
F. Cas: No. 7,488. 

78 Ky. 


Ky.—Boyd v. 
140. 

Minn.—Carey v. St. Louis County, 
38 Minn. 218, 36 NW 459. 

Miss.—Port Gibson v. Moore, 21 
Miss. 157. 

Tex.—Quanah v. White, 88 Tex. 14, 
28 SW 1065. 
Transfer of powers of old 


Chambers, 


Also, a city does not lose its identity by 


corporation.—(1) Upon the reorgani- 
zation of a municipal corporation, 
which is essentially changed thereby, 
in order to transfer to the mew the 
particular powers of the old cor- 
poration, there must be an enabling 
clause empcwering the new corpora- 
tion to ac: in the particular case, or 
a general clause embracing the par- 
ticular case. Savannah v. Georgia 
Steam Boat Co., R. M. Charlt. (Ga.) 
342. (2) The general assembly can 
confer on a city all the powers 
granted to the town from which it 
was organized by an enactment to 
the effect that all laws and ordi- 
nances in force at the time of the 
passage of the act and all powers 
belonging to the town corporation 
shall belong to the city. Wright v. 
Overstreet, 122 Ga. 633, 50 SH 487. 

17. Watts v. Port Deposit, 46 Md. 
500; McCrary v. Comanche, (Tex. 
Civ. A.) 34 SW 679; Taylor v. Hoya, 
9 Tex. Civ. A. 312, 29 SW 540. 

18. Milner v. Pensacola, 17 EF. Cas. 
No. 9,619, 2 Woods 632. 

19. State v. Mobile, 24 Ala. 701. 

20. Richardson y. Blalock, 118 S. 
C. 438, 110 SE 678. 

21. Denver v. New York Trust Co., 
229 US LB; USSISCtivGS Th Ole Ln leds 
1101 [rev 187 Fed. 890, 110 CCA 24]; 
McClatchey v. Atlanta, 149 Ga. 648, 
101 SE 682. 

22. Field v. Manistee Water 
Comrs., 156 Mich. 186, 120 NW 610. 

23. Denver v. New York Trust 
Cos 229) Ui) Seles; 88) SCs 657 we, 
L. ed. 1101 [rev 187 Fed. 890, 110 CCA 
24]; Pryzbylowski v. Detroit Poor 
Comrs., 188 Mich. 270, 154 NW 117 
(the amendment may operate to re- 
peal or supersede local acts inecon- 
sistent therewith, even though such 
local acts are not designated specifi- 
cally in their title or wording, as 
parts or amendments of the city 
charter); Chamberlain v. Saginaw, 
135 Mich. 61, 97 NW 156; Phipps v. 
Medford, 81 Or. 119, 156 P 787, 158 
P 666; State. v. Riplinger, 30 Wash. 
281, 70 P 748. 

“The amendment supersedes pro 
tanto the original provisions of the 
charter with which it is not in ac- 
cord. The purpose in adopting it was 
to introduce something new, to make 
a change in existing provisions, and 
being adopted conformably to the 
constitutional and charter require- 
ments, the new or changed provi- 
sions became at once a part of the 
charter, thereby supplanting or mod- 
ifying the original provisions to the 
extent of any conflict.” Denver v. 


a prior charter,?® together with all amendments 


New York Trust. Co., 229° U.S) 123; 
145,33 SCt 667). (57 a. Veds Wor: 


24, EFrankenstein  v. Rushmore, 
(Tex. Civ. A.) 217 SW 189. 
25. Frankenstein v. Rushmore, 


supra. 
Continuation of prior provisions in 
new charter see infra text and note 


81. 

26. Ill.—Springfield v. Postal Tel.- 
Cable Co., 258 Ill. 346, 97 NE 672 
[aff 164 Ill. A. 276]; Bullis v. Chi- 
cago, 235 Ill. 472, 85 NE 614 [rev 
138 Ill. A. 297]; Peo. v. Hummel, 215 
Till, 71, 74 NE 78; Brenan v. Peo., 176 
Tll. 620, 52 NE 353; Smith v. Peo., 154 
Tll. 58, 39 NE 319; Crook v. Peo., 106 
Ill. 237; Chicago v. Pittsburg, etc., 
R. Co., 146 Ill. A. 403 [aff 242 Ill. 30, 
89 NE 648]; School Trustees v. Peo- 
ria School Inspectors, 115 Ill. A. 479. 

N. J.—Reade v. Asbury Park, 
(Sup.) 128 A 391 (where a subse- 
quent amendment of the general law 
was deemed to show the intent of the 
legislature to continue its application 
to cities within a certain class, in- 
cluding those which had adopted a 
commission form of government); 
Sephre v. Burk, 83 N. J. L. 152, 88 A 
73. 


N. Y.—Peo. v. Cahill, 119 Mise. 471, 
196 NYS 368. 

Tex.—Taylor v. Hoya, 9 Tex. Civ. 
A. 312, 29 SW 540. 


Wis.—Smelker v. Campbell, 165 
Wis. 358, 162 NW 171. 
fa] Prior public improvements 


and assessment of damages.—Where 
a special act incorporating a city 
authorized it to straighten a certain 
creek within its limits, and subse- 
quently a general corporation act, 
which was adopted by the city, was 
passed, authorizing cities to alter the 
channels of watercourses, and pro- 
viding for proceedings for the assess- 
ment of damages, it was held that 
the latter did not repeal the former, 
as to work done in straightening said 
creek and proceedings for damages. 
Harrisburg v. Sheck, 104 Pa. 53. 

27. |‘ BriesveeBlint “Ss Meas Co.” 4382 
(Act May 238, 1874). 


28. Swain v. Fritchman, 21 Ida. 
W380 125 5P 319; 
29. Ariz.—Schultz v. Phoenix, 18 


Ariz! 136) W565. 

Cal.—Spaulding v. Desmond, 188 
Cal. 788, 207 P 896; Peo. v. Oakland, 
92 Cal. 611, 28 P 807; Burke v. San 
Francisco Police Relief, ete., Fund, 
4° Cals AC 235) 87 Pr4gd: 

Ga.—Brackett v. Arp, 156 Ga. 160, 
118 SE 651; Fincher v. Collum, 2 Ga. 
A. 740, 59 SE 22. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


§§ 152-154] 


thereof,°° except as to such prior provisions as are 
repeated in the new charter or are expressly con- 


tinued in force thereby.** 
[§ 153] (b) General Laws. 


repeals or supersedes within the 


and, as to matters of purely municipal concern,: 
such, and only such, provisions of general laws as 
are ‘inconsistent with the provisions of the new 
A like rule governs in de- 
termining the effect of the adoption by an exist- 


charter or amendment. 


ing municipality of the provisions 


upon the application to the municipality of the pro- 
Where a charter 
provides that the officers of the municipality shall 
possess the powers and discharge the duties of their 
respective offices as now provided by law, except 
as modified by the provision of the act, the exist- 


visions of other: general laws.°* 


Mass.—Safford v. Lowell, 151 NH 


111; Cunningham v. Cambridge, 222 
Mass. 574, 111 NE 409, LRA1917C 
1100. 

Minn.—Standard Salt, etce., Co. v. 
National Surety Co., 134 Minn. 121, 
158 NW 802. 

Miss.—State Bd. of Education v. 


Aberdeen, 56 Miss. 518. 

Okl.—Douthit v. Baldwin, 
127, 244 P 747; Caruth v. State, 
Okl. 93, 223 \P 186. 

S. Ci—Beattie v. Greenville City 
Council, 113 S. C. 541, 102 SE 751. 

Wash.—State v. Hindley, 67 Wash. 
240, 121 P 447. 

Ww. Va.—State v. Hinton, 77 W. Va. 
266, 87 SE 358. 

“It would seem quite clear from 
the language cf the Constitution and 
the statutory law that a city adopt- 
ing a new charter must surrender the 
old charter, and look solely to the 
new charter for its range of action.” 
Schultz v. Phoenix, 18 Ariz. 35, 38, 
156 P75. 

[a] Express or implied repeal.— 
The rule is applicable (1) not only 
where the old charter is expressly 
repealed (Boyd v. Chambers, 78 Ky. 


114 Okl. 
101 


140), (2) but also where there are 
no express words of repeal (State 
Bd. of Education v. Aberdeen, 56 


Miss. 518; State v. Hindley, 67 Wash. 
240, 121 P 447). (3) Where a town 
was reincorporated as a city by an 
act which repealed all conflicting 
laws, the territory embraced within 
the -town thereafter became a city, 
although the act granting the char- 
ter to the town was not specially re- 
pealed. Wright v. Overstreet, 122 Ga. 
633, 50 SE 487; Mattox v. State, 115 
Ga. 212, 41 SE 709. e 


30. Ariz.—Schultz v. Phcenix, 18 
Axi: 85; £66: P75. 
Cal.—Peo. vy. Oakland, 92 Cal. 611, 


28eP 807: 

Miss.—State Bd. of Education v. 
Aberdeen, 56 Miss. 518. 

Okl.—Douthit v. Baldwin, 114 Okl. 
127, 244 P 747; Caruth v. State, 101 
OK), 93, 223 :.P. 186. 

Ss. C:—Beattie vy. Greenville City 
aa MU eS ©. be DSi eed O2.0SE 


31. Schultz v. Phenix, 18 Ariz. 
35, 156 P 75; Parker-Washington Co. 
v. Field, (Mo.) 219 SW 598. 

[a] Continuance of consistent 
provisions.—In construing a new 
charter not expressly carrying for- 
ward particular provisions of a prior 
charter but providing generally that, 
Subject to restrictions contained in 
the.new charter, the city shall pos- 
sess and exercise all the powers, 
functions, rights, and _ privileges 
possessed by the city prior to the 
adoption of the new charter, the 
court said: “This sort of carry-all 
provision may not be the most ap- 
proved form of municipal legislation, 
for it compels resort to an abandoned 
charter to determine the extent of 
existing municipal power, but the 
language is clear and unequivocal, 


Council, 


A new mubiaipal 
charter,®” or an amendment of an existing charter,** 
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corporate limits, 


of a general law 


pality.*§ 


and we must give it effect according 
to its terms. It says, and it means, 
that the city, under the 1912 charter, 
has all powers which it possessed 
prior to the adoption of that charter, 
subject to the restrictions contained 
therein. It continues all powers not 
inconsistent with the terms of the 
new charter. The power to impose a 
vehicle tax was one of these powers. 
By this general provision it was 
adopted into the new charter, and, 
since the new charter contained no 
provision inconsistent with it, it is 
in no sense repealed.” Park v. Du- 
"eke 1384 Minn. 296, 299, 159 NW 


32. Cal.—Spaulding v. Desmond, 
188 Cal. 788, 207 P 896; Burke v. 
San Francisco Police Relief, ete, 
Fund, 4 Cal. A. 235, 87 P 421. 

Minn.—-Turner _ v. Snyder, 101 
Minn. 481, 112 NW 868. 

Mo.—MecGhee vy. Walsh, 249 Mo. 
266, 155 SW 445. 

Nebr.—Consumers’ Coal Co. v. 
coln, 109 Nebr. 51, 189 NW 648. 

Oh.—Goebel v. Cleveland R. Co., 
17 OhNPNS 337 (adoption of charter 
under Home Rule Amendment of con- 
stitution). 

Okl.—Berry v. McCormick, 91 Ok1l. 
241,-217 BP 392; Lackey sy.’ State, 29 
Ok]. 255992165 Pn 913. 

[a] A charter establishing a com- 
mission government and vesting the 
general powers of the corporation in 
the five commissioners to be elected 
thereunder, supersedes a statute pro- 
viding that the powers conferred on 
cities of the first class shall be ex- 
ercised by the mayor and council 
thereof, and that the members of the 
council shall be elected by wards. 
Lackey v. State, 29 Okl. 255, 116 P 
923), 

33. Tierney v. Dodge, 9 Minn. 166; 
State v. De Bar, 58 Mo. 395; State v. 
Clarke, 54 Mo. 17, 14 AmR 471; St. 
Louis v. Alexander, 23 Mo. 483; Bur- 
chard v. State, 2 Or. 78; Palmer v. 
State, 2 Or. 66; Ex p. Garza, 28 Tex. 
A. 881, 13 SW 779, 19 AmSR 845. 

[a] Tustration.—An amendment 
of a city charter, authorizing it to 
, regulate or suppress” bawdyhouses, 
operates to repeal within the city 
limits a general law prohibiting the 
keeping of such houses. State v. 
De Bar, 58 Mo, 395. 

384. Newport v. Klatch, 189 Ky. 
300, 224 SW 844; Salter v. Burk, 83 
N. Je i 252, 83° A 9735) Peotv.. Cahill, 
119 Mise. 471, 196 NYS 368; Wrights- 
man vy. Gideon, 296 Mo, 214, 247 SW 
135 


[a] Cities adopting a commission 
form of government (1) are not, it is 
held, within the application of gen- 
eral acts of the legislature, under 
which cities and towns generally are 
governed. McLaughlin v. Ford, 168 
Ark, 1108, 273 SW 707. (2), However, 
P. L. (1911) p 462, intrusting to a 
board of commissioners the manage- 
ment of municipal affairs, largely 
leaves the mechanism of the adopt- 


Lin- 
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ing statutory regulations, as far as unmodified, are 
incorporated into and become integral and essential 
parts of the new charter.*® 
vision in an amendment of a city charter is but 
a reénactment of a provision which refers to the 
general statutes, the amendment will not be deemed 
to refer to amendments of the general statutes made. 
after the enactment of the original charter.** 

[§ 154] (c) Ordinances, Ordinarily an amend- 
ment of a municipal charter or reorganization under 
a new charter will operate to repeal all ordinances, 
by-laws, etc., or parts of the same, in so far as 
they are in conflict therewith.** 
is no repeal of existing ordinances which are not 
inconsistent with the amendment, new charter, or 
provisions of a general law adopted by the munici- 
Sometimes express provision is made 
whereby existing ordinances are continued in force*?® 


However, where a pro-- 


Conversely there 


ing city’s government untouched, and 
does not alter general laws, except 
when inconsistent with its provisions. 
Saltersv. Burk} 83 °NO'J2 ae Woes 
A 973. (3) Also the putting in force 
in a particular city of the Commis- 
sion Government Act of March 25, 
1913. (i. [L9L3ql api 04204 [Rev eS 
(1919) §§ 7970-8205]), did not im- 
pliedly repeal a statute authorizing 
the establishment of a park board 
and vesting in the board power to 
purchase land for park purposes. 
Wrightsman v. Gideon, 296 Mo. 214, 
247 SW 135. 

85. Peo. v. Crissey, 91. N. YA6l6: 

36. In re Main St., 98 N. Y. 454 
[aff 30 Hun 424]. 

37. Ala.—Baader v. Cullman, 115 
Ala. 539,22 S 19. 

Ind.—Chamberlain 
77 Ind. 542 

Mo.—Quinette v. St. Louis, 76 Mo. 
402 [aff 8 Mo. A. 583]. 

Okl.—Douthit v. Baldwin, 114 Ok}. 
127, 244 P 747; Caruth v. State, 101 
Okl1. 93, 223 P 186. 

Wash.—State v. Hindley, 67 Wash. 
240, 121 P 447. 

28. Ala.—Sloss- Sheffield Steel, ete., 
Nie v. Smith, 175 Ala. 260, 57.8 

Cal.—Fay Impr. Co. 
193 Cal. 709, 227 P 482. 

Ind.—Chamberlain v. Evansville, 77 
Ind, 542. 

Iowa.—Ex p. Strahl, 16 Iowa 369. 

Kan.—Ritchie x South Topeka, 38 
Kan.' 368. 16. P33; 

N.  J.—Ninth “St. Empra Commeys 
90 N. J, La 106, v00e zr 


E Pa.—Erie Academy v. Erie, 31 Pa. 
15. 
Tex.—Garey v. Galveston, 42 Tex. 


v. Evansville, 


v. Handlon, 


Ocean City, 
568 


627. 
Wash.—Spokane v. Wilson, 73 
Wash. 699, 1381 P 856; Spokane v. 


Lemon, 73. Wash, 248, 131 P 853. 


Ont.—In re Denison, 19 Ont. L. 
5, 138 OntWR 1056. 
39. Swain v. Fritchman, 21 Ida. 


783, 125 P 319; Manning v. Hague, 
(N. J. Sup.) 128 A 375; Spokane v. 
Williams, 6 Wash. 376, 33 P 973. 

[a] Effect of continuance.—The 
Greater-- New York Charter (L. 
[1901] ¢ 466 § 41), providing that the 
ordinances in force Jan. 1, 1902, not 
inconsistent with the charter, were 
continued in full force and effect, 
did not continue such ordinances as 
part of the statutory law incorpor- 
ated in the provisions of the charter. 
New York vy. Knickerbocker Trust 
Co, P10 SMA ppH DIV, 2232893 0INYS 


937. . 

[b] Recording.—A provision in a 
statute erecting a borough into a 
city that the existing borough ordi- 
nances should remain in force, pro- 
vided they should be recorded within 
four months thereafter, was merely 
directory, so that a failure to comply 
therewith did not affect the validity 
of such ordinances. Hrie Academy v.° 
Brie, 31 Pa, 515. 
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until altered, amended, or repealed,*® or whereby 
former charter provisions are retained and continued 
A new charter may fur- 
nish legislative authority for the passage of ordi- 


in effect as ordinances.*! 


nances.?? 


[§ 155] (d) Pending Suits. 


statute, authorizing a change by a 


40. Swain vy. Fritchman, 21 Ida. 
783, 125 P 319; Fort Worth v. Lillard, 
(Tex. Civ. A.) 272 SW 577. 

[a] By old or new officers.—A new 
charter, providing that all existing 
ordinances are to remain in force 
until altered, amended, or repealed 
by the city council after the new 
charter takes effect, thereby reserves 
to the new city council power to 
alter, amend, or repeal any existing 
ordinances, and an ordinance passed 
by the board of commissioners acting 
under the old. charter, which em- 
braces the entire subject of fran- 
chises for operating motor vehicles 
for the carriage of passengers, is 
invalid as an addition and amend- 
ment to an existing ordinance which 
regulates the operation of such ve- 

-hicles. Fort Worth v. Lillard, (Tex. 
Civ. A.) 272 SW 577. 

41. Robertson v. Portland, 77 Or. 
121, 149 P 545; State v. Portland, 65 
Or. 273, 133 P 62. 

42. Park v. Duluth, 134 Minn. 296, 
159 NW 627 (new charter adopted 
by a municipality in the exercise of 
power conferred by the constitution 
and general laws of the state). 

43. See supra § 151. 

44. Knight v. Ashland, 65 Wis. 
166, 26 NW 565. 

45. See supra § 151. 


Shines Watts v. Port Deposit, 46 Md. 
[a] MDlustration—Where. in a suit 


brought against a town, a trial re- 
sulted in favor of defendant, and 
plaintiff thereupon brought the case 
to the supreme court, where the 
judgment was reversed and the case 
remanded, and pending the suit in 
the supreme court the town was 
changed by statute into a city, it was 
held that as the town and the city 
were substantially the same corpora- 
tion when the case was remanded 
and notice given to the official au- 
thorities of the city, the court had 
the same jurisdiction over it that it 
would have had over the town if the 
style of the corporation had remained 
unchanged. Olney vy. Harvey, 50 IIl. 
453, 99 AmD 52 


47. O’Connor y. Memphis, 6 Lea 
(Tenn.) 730. 

48. Kansas City v. Summerwell, 
58 Mo. A, 246. 

49. Change of boundaries 2s 
amendment of charter see supra 
Saad: 

50. Talladega v. Jackson-Tinney 


Lumber Co., 209 Ala. 
51. Talladega v. 
Lumber Co., supra. 
Annexation of territory see supra 
§§ 65-75, 81-104. 
52. See supra § 151. 
53. U. S.—Mobile v. Watson, 


106, 95 S 455. 
Jackson-Tinney 
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Where it is the leg- 
islative intention that a municipal corporation re- 
chartered or reincorporated shall be a separate and 
distinct corporation,*® pending suits at law by or 
against the old corporation are abated.** 
other hand, where it is the legislative intention that 
the reorganized municipality shall be merely a 
continuation of the former body,?® pending suits 
remain in statu quo*® or may be revived.*? 
actions or proceedings which have been commenced 
prior to the adoption of the charter are compre- 
hended within a charter provision for the carry- 
ing on of actions or proceedings to enforce rights 
and liabilities existing under the old charter.*® 

[§ 156] (e) Territorial Limits.*® A provision in a 
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ae OTe 


[$§ 15 


of government, that the territorial limits of the city 
shall remain the same as under its former organiza- 
tion means simply that the territorial limits of the 
city shall not be affected by the change in the 


form of government®® and is not intended to deny 


On the 


Only 


city in its form 


U.S. 289, 6 SCt 398, 29 L. ed. 620; 
Broughton v. Pensacola, 93 U. S. 266, 
23 L. ed. 896; Girard v. Philadelphia, 
Te Walle 1, 19. Le vedi535 Laird ¥. De 
Soto, 23 Fed. 780. 


Kan.—Walnut Tp. v. Jordan, 38 
Kan. 562, 16 P 812. 
La.—State v. Natal, 39 La. Ann. 


439,1S $23. 
Miss.—Ross v. Wimberly, 60 Miss. 


345 [overr Port Gibson v. Moore, 21, 


Turner, 


Miss. 157]. 
N. 

Man.—lLondon, etc., Ioan, etc., Co. 
U. S. 345, 81 SCt 416, 55 L. ed. 491; 
Cal.—_-Smith v. Morse, 2 Cal. 524. 

Mass.—Higginson v. 
27 

App: Div. 394, 50 NYS 
Wis.—Washburn Water Works Co, 
55. Manila, 220 

646, 17 SCt 957, 42 L. ed. 310; Mobile 

With, LOO USS. bal4 ee2bs tas edly 699i 

Broughton v. Pensacola, 93 U. S. 266, 

Hill v.. Kahoka, 35 Fed. 823 Dever- 

land v. Memphis, 12 Fed. 287; Jones 

9,619, 2 Woods 632. 

26 P 891; Smith v. Morse, 2 Cal. 524. 
Ill.— Olney v. Harvey, 
Kan.—Riley y. Garfield Tp., 54 Kan. 
Ky.—Maysville Vv. Shultz, 3 Dana 

Lake Charles, 106 La. 65, 30 S 289. 
Miss.—Ross v. Wimberly, 60 Miss. 


Y.—Watervliet v. Colonie, 

v. Morris, 7 Man. 128. 

54. U 220 
Girard v. Philadelphia, 7 Wall. 1, 19 

Kan.—Manley v. Emlen, 46 Kan. 
Mass. S56 51 NE 172. 

N. 

C.—Black v. Fishburne, 84 S. C. 

v. Washburn, 129 Wis. 73, 108 NW 
U. S. 345, 31 SCt 416, 55 L. ed. 491; 
v. Watson, 116 U.S. 289, 6 SCt 398, 
Jefferson City’) Gas, slight. Cov ww. 
23 L. ed. 896; Pacific Impr. re 
eaux v. Brownsville, 29 Fed. 742; 
v. Pensacola, 13 FEF. Cas. No. 7,488; 

‘Ala.—Amy v. Selma, 77 Ala. 103. 

Conn.—Gilpin v. Ansonia, 68 Conn. 
99 AmD 530. 
4638, 38 P 560; Manley v. Hmlen, 46 
10. 

Minn.—Rumsey v. Sauk Centre 
345 [Loverr Port Gibson y. Moore, 21 


27 
App. Div. 394, 50 NYS 487. 
S.—Vilas v. Manila, 
ied ./53: 
655, 27 P 844. 
algal 
Y.—Watervliet v. Colonie, 
487, 
451, 66 SH 681, 19 AnnCas 1104. 
194 
U. S.—Vilas v. 
Shapleigh v. San Angelo, 167 U. S. 
29 L. ed. 620; Mt. Pleasant v. Beck- 
Clark, 95 U..S. 644, 24 L. aie 521; 
Vv. 
Clarksdale, 74 Wed. 528, 20 CCA 635; 
Laird v. De Soto, 22 Fed. 421; Grant- 
Milner, v. Pens 3acola, 17 F.. Cas. No. 
Cal.—Bates v. Gregory, 89 Cal. 387, 
Tae OMAS OKs 
50: Dll. 458; 
Kan. 655, 27 P 844 
La.—Lake Charles Ice, ete, Ca. v. 
Town, 59 Minn. 316, 61 NW 3830. 
Miss. 157]. 


or affect the right conferred on the city by other 
statutes to extend its corporate limits by the taking | 
of certain prescribed steps.°* 

[§ 157] (f) Property and Liabilities. Regerdieas 
of whether, on reincorporation or reorganization of 
a municipality, the corporation in its new form is 
technically regarded as a new corporation or as 
a continuation of the former body,°? and even though 
there may be some changes in name, boundaries, 
powers, or officers,°* it is a general rnJe that, in 
the absence of express provision to the contrary, 
where the territory and inhabitants are substantially 
the same, the corporation in its new form retains 
or succeeds to the property,** as well as the liabili- 
ties,°®> of the corporation in its prior form; and 
even where, after dissolution, only a portion of the 


Mo.—Hughes v. School Dist. No. 
29, 72 Mo. 643; Thompson vy, Abbott, 
61 Mo. 176. 

N. J.—Little v. Union Tp., 40 N. J.. 


L. 397; Sceaine v. Belleville Tp., 39 
ING J 626. 

N, Y.—Schoenberg y. Taylor, 9 
App. Div. 236, 4h NYS °491; ’Tyler 
v. Lansingburgh, 37 Mise. 604, 76 
NYS 139 [app dism 175 N. Y. 463 


mem, 67 NE 1090 mem]; Bronx Gas, 
ete, "Co. v. New York, 17 Misc. 433, 
41 NYS 358. 

N. C.—Smith-Courtney Co. v. Hert- 
ford County, 182 N. C. 149, 108 SH 
443; Broadfoot v. Fayetteville, 124 
N. C. 478, 32 SE 804, 70 AmSR 610. 

Okl.—Greer County v. Clarke, 12 
Okl. 197, 70 P 206; Guthrie v. Terr., 
1 Okl. 188, 31 P 190, 21 LRA 841. 

S. G.—Black v. Fishburne, 84 S.C. 
451, 66 SE 681, 19 AnnCas 1104. 

Tenn.—O’Connor _ v. Memphis, 6 
Lea 730; Shankland y. Phillips, 3 
Tenn, Ch, 556. 

Tex.—Young v. Colorado, (Civ. A.) 
174 SW 986; White v. Quanah, (Civ. 
A.) 27 SW 839. 

Wis.—Washburn Water Works Co. 
v. Washburn, 129 ‘Wis. 73, 108 NW 
194; Dousman vy. Milwaukee, 1 Pinn. 
81. 

Eng.—Atty.-Gen. v. Leicester, 9 
Beav. 546, 50 Reprint 454; Colchester 
v. Seaber, 8 Burr. 1866, 97 Reprint 
1140, W. Bl. -591, 96 Reprint 340. 

Man.—Lendon, ete., Loan, etec., Co. 
v. Morris, 7 Man. 128. 

“There is, im the absence of ex- 
press legislative declaration of a 
contrary purpose, no reason for sup- 
posing that the reincorporation of an 
old municipality is intended to per-. 
mit an escape from the obligations of 
the old, to whose property and rights 
it has succeeded. The juristic iden- 
tity of the corporation has been in 
no wise affected, and, in law, the 
present city is in every legal sense 
the successor of the old. As such it 
is entitled to the property and prop- 
erty rights of the predecessor cor- 
poration, and is, in law, Subject to all 
of its liabilities.” - Vilas v. Manila, 
220 U. S. $45, 861, 381 SCty4ie, 55° L. 
ed. 491. 

“Municipal corporations cannot ex- 
tinguish their debts by changing 
their names, or enlarging their limits 
and powers, or organizing under new 
charters. A debt once contracted by 
a municipal corporation will survive 
as a debt against whatever corporate 
entity is subsequently created to take 
its place, at least to the extent that 
the new or enlarged corporation ab- 
sorbs the old, and, certainly, to this 
extent the obligation of the contract 
remains intact and cannot be im- 
paired.” Lake Charles Ice, etc., Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 157-160] 


‘territory of the dissolved corporation became re- 
incorporated, a pro rata liability has been adjudged 
and enforced against the new municipality as a 
pro tanto successor to the old.5* Generally there is 
express provision in the new charter or statute 
for the continuance or adjustment of existing 
rights and liabilities,°7 and such provision is not 
unconstitutional,’® but there may be cases in which 
it is inapplicable,°® or where the performance of 
specified conditions is necessary to render it opera- 
tive.°° An issuance of bonds prior to the taking 
effect of a charter amendment authorizing it can- 
not be upheld.*t However, bonds previously au- 
thorized may be issued notwithstanding a change in 
the form of government of the municipality.°? Some 
statutes relating to cities which have adopted the 
commission form of government do not purport to 
increase or extend the powers of such cities, in 
dealing with the revenues thereof, beyond the limita- 
tions prescribed by other statutes.®* 

[§ 158] (g) Taxes and Assessments. A municipal 
eorporation operating under a new charter may 
collect taxes due under its former charter.°* A 
municipality succeeding to the liability of another 
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municipality®> has power to levy and collect taxes 
to discharge such liability.°° So also it may assess 
benefits and appraise damages for public improve- 
ments made or commenced by its predecessor.** 
Sometimes a new charter continues in force pro- 
visions of a former charter relative to the levying 
of assessments for local improvements.** <A charter 
amendment relative to assessments does not apply 
where proceedings to make an improvement have 
been commenced at the time of the taking effect of 
the amendment.°® 

[§ 159] (h) Duties. During the reorganization 
of a municipal corporation it is not released’ from 
its duty to exercise the power with which it’ is 
invested to keep its streets and sidewalks in a safe 
condition.’° 

[§ 160] (i) Officers and Employees. New mu- 
nicipal charters, general laws which may be adopted 
by municipalities possessing special charters, or 
statutes establishing or providing for a different 
form of municipal government, frequently are so 
worded as to abolish or provide for the abolition 
of all or certain municipal offices,’ create new mu- 


v. Lake Charles, 106 La. 65, 72, 30 
S 289. 

{a] The rule is applicable where: 
(1) A city succeeds a village, town, 
or borough. Gilpin v. Ansonia, 68 
Conn. 72, 35 A 777; Olney v. Harvey, 
50 Til, 453; 99 AmD 530; Rumsey v. 
Sauk Centre Town, 59 Minn. 316, 61 
NW 330; Guthrie v. Terr., 1 Okl. 188, 
31 P 190, 21 LRA 841. (2) A city of 
higher grade succeeds one of lower 
grade. Manley v. Emlen, 46 Kan. 
655, 27 P 844. (3) Reincorporation is 
by a different sovereignty. Vilas v. 
Manila, 220 U. S. 345, 31 SCt 416, 55 
i ed: 491. €4) A de jure municipal 
corporation, embracing and serving 
the same or substantially the same 
territory and inhabitants as a de 
facto municipal corporation, acquires 
the property and rights of the latter 


corporation. Laird v. De Soto, 22 
Hed. 421; Wilson y. King’s Lake 
Drain., etc., Dist., 257 Mo. 266, 165 


SW 734 [aff 176 Mo. A. 470, 158 SW 
931]; Blackburn vy. Oklahoma City, 
1 Oki. 292, 31 P 782, 33 P 708; Ran- 
kin v. McCallum, 25 Tex. Civ. A. 83, 
60 SW 975. 

[b] An action at law may be 
‘maintained against a néw corporation 
as successor of the old on a judg- 
ment recovered against the old cor- 
poration before dissolution. Amy v. 
Selma, 77 Ala. 103. 

[c] Water company privilege.— 
Where a corporation is granted the 
privilege of supplying a village with 
water, the subsequent incorporation 
ofa city as a legal successor of such 
village does not destroy or abridge 
the privilege conferred. Grand Rap- 
ids v. Grand Rapids JRE sbt Cor, 
66 Mich. 606, 33 NW 7 

Impairment of auligatton of con- 
pot see Constitutional Law 8§§ 623, 
639. 

56. Brewis v. Duluth, 9 Fed. 747, 
8 McCrary 219, 13 Fed. 334, 3 Mc- 
Crary 223; Brown v. Milliken, 42 
cain 769,. 751 Es 167s 8 Bradish (lv. 
Lucken, 38 Minn. 186, 36 NW 454 

57. Conn.—Gilpin y. Ansonia, 68 
aon. G2) DOM Ae Magi (es 

Ida.—_ Swain v. Fritchman, 21 Ida. 
Peo, 1250 319. 

Kan.—Manley vy. Emlen, 46 Kan. 
655, 27 P 844. 

Minn.—Lee v. Thief River Falls, 
82 Minn. 88, 84 NW 654 

N. J.—Hoboken v. Ivison, 29 N. J. 
L. 65. 

ive) W.—-Crane -v. ‘Craig, 230) N; Y. 

_ 452, 130 NE 609; Fisher v. Mechanic- 
ville, 235. IN. Y- 910, 121 NE 764. 

Tex.—White v. Quanah, (Civ. A.) 
27 SW 839 [rev on other grounds 88 
Tex. 14, 28 SW 1065). 


[a] Remedy under new charter.— 
Under Kansas City Charter (1889) 
art 17 § 10, providing that such 
charter “shall not in any manner 
affect any right, lien or liability ac- 
crued, established, or subsisting un- 
der and by virtue of the previous 
charter or any amendment thereto,” 
one having a right or lien existing 
under the old charter may avail him- 
self of the remedy accruing under 
the new charter. Kansas City v. 
Summerwell, 58 Mo. A. 246. 

White v. Quanah, (Tex. Clv. 
A.) 27 SW 839. 

59. See cases infra this note. 

[a] Thus (1) such a _ provision 
does not apply so as to transfer from 
the old to the new corporation po- 
litical duties as distinguished from 
legal or pecuniary responsibility in 
favor of persons having rights 
arising’ out (of contract” orn fact. 
Carey v. St. Louis County, 38 Minn. 
218, 36 NW 459. (2) Neither does it 
apply to rights which have not arisen 
or accrued. Yawton v. New Rochelle, 
123 App. Div. 832, 108 NYS 583 [rev 
51 Mise. 184, 100 NYS 771 and aff 
LOS! IN. Yn 656,287 INE dil2ds 

€0. See cases infra this note. 

[a] Taxpayers’ consent.—Under a 
statute providing that the reorgan- 
ized city shall be liable for the debts 
of its predecessor, if the taxpayers 
vote to take over its property, a 
special taxpayers’ election after re- 
organization is necessary to impose 
this burden upon the reorganized 
corporation. Quanah y. White, 88 
Tex. 14, 28 SW 1065. 

61. McClure vy. Natchez, 139 Miss. 
187, 103 S 813. 

62. Stokes. v. 203 
Ala. 307, 82 S 663 

63. Peairs v. Des Moines, 196 Iowa 
1222, 191 NW 136 (limitation of war- 
rants and contracts to revenues and 
appropriations for the current year). 

64. Milster v. Spartanburg, 68 S. 
C. 26, 46 SE 539; Bennison y. Galves- 
ton, 34 Tex. Civ. A. 382, 78 SW 1089. 
But see Jefferson v. Edwards, 37 Mo. 
A. 617 (Rev. St. [1879] § 4386, which 
provided that upon the reorganiza- 
tion of a city, none of its rights or 
liabilities, and no suit or prosecution 
of any kind, should be affected by 
such change, was not meant to retain 
previous forms of remedy, so as to 
enable a city, after its reorganization, 
to bring suit for taxes in its own 
name, as it was previously empow- 
ered to do). - 

[a] Assessments for previous 
years.—Under St. § 3258, which is a 
part of the charter of Cities of the 
third class, and which provides that 


Montgomery, 


-438, 


any right, lien, or liability acquired 
or accrued under a former charter 
shall continue and be enforced, a city, 
which at the time of the enactment 
of such new charter had the right 
under its former charter to assess 
property for previous years, its as- 
sessment having been omitted, may 
still exercise such right, although 
under Rev. St. § 3403 the right: to 
make such assessment would be 
barred by limitation. Frankfort .v. 
Mason, ete., Co., 100 Ky. 48, 37 SW 
290, 18 KyL 543. ie 

65. See supra § 157. 

66. Mobile v. Watson, 116 U. S. 
289, 6 SCt 398, 29 L. ed. 620; Brough- 
ton v. Pensacola, 93 U.'S..266,.°230 ie 
ed. 896; Gilpin v. Ansonia, 68 Conn. 
72, 35 A 777; Manley v. Emlen, 46 
Kan. 655, 27 P 844; Young v. Colo- 
rado, (Tex. Civ. A.) 174 SW 986. ~+ 

[a] A statutory provision to the 
contrary is invalid. Young v. Colo- 
rado, (Tex. Civ. A.) 174 SW. 986. ' 

67. Gilpin v. Ansonia, 68 Conn. 72, 
35 A 777. 

68. Portland v. Blue, 77 Or. 131, 
149 P 548 (former charter provisions 
continued in force as ordinances). 

69. H. Crummey, Ine. v. Howe, 48 
Cal. A; 542, 192 P 112; 

70. Evanston vy. Gunn, 99 U. S. 
660, 25 L. ed. 306. 


71. Fla.—Jacksonville v. Smoot, 
83 Fla. 575, 92 S 617. 
Ill.—Crook v. Peo., 106 Ill. 23%; 


Peo, v. Brown, 83 Ill. 95; McAlevy v. 
eeceee 207 Ill. A. 350; McGrath ¥. 
Chicago, 24 Ill. A. 19. 

Ky. aahiee v. Cassidy, 154 Ky. 748, 
159 SW 562, 

N. J.—Loudenslager v. Heston, 86 
N. J. Ibs 882,°92 A 54: 

Okl.—Adler v. Jenkins, 33 Okl. 117, 
124 P 29. 

Tex.—Bennett v. Longview, (Civ. 
A.) 268-SW 786 (by necessary im- 
plication). 

See Richardson y. Blalock, 118 S. C. 
110 SE 678 (regardless © of 
whether a particular office has been 
abolished or it and its term have 
been retained, a person whose terrn 
of office has expired has no right to 
call upon the courts to keep him in 


office). 

.{a] Offices held abolished.—(1) 
Commissioner of public works. 
Jacksonville v. Smoot, 83 Fla. 575, 92 
S 617. (2) City secretary. Bennett 
v. Longview, (Tex. Civ. A.) 268 SW 
786. (3) City treasurer. Adler v. 
Jenkins, 33 Okl. 117, 124 P 29 (the 
office being recreated as an appoint- 


ive office). (4) Water commissioners. 
faatean vy. Burk, 83 -N. J.-L. £46,-83 
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nicipal offices,7? provide for the appointment or 
election of the new officers’? and fix the time when 
the tenure of the old officers shall cease and that of 
the new officers shall commence.** Provision is also 
sometimes made for the appointment and removal 
of employees,” or for the retention by present em- 
ployees of their positions until removed for cause.7® 
Certain officers under a new charter may be suc- 
cessors of certain other officers under the prior 
charter ;*7 but, in the absence of provision to the 
contrary, the officers of the old corporation hold 
their offices until the officers of the succeeding cor- 
poration are elected and qualified.’§ 

Charter amendments sometimes make changes in 
the mode of making nominations’? and the system 
of voting.®° An amendment making laws of the 
state as to holding elections applicable to city elec- 
tions does not make the state law as to contest 
of elections a part of the charter.81. Where an 
amendment of a charter fixes an impossible date for 
the holding of an election of new officers, the city 
council should call an election for another date.®? 

{§ 161] b. Of Invalidity of Reorganization. The 
invalidity of an attempted reorganization by a mu- 


{b] Offices held not abolished.— | 
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members of that department within 


nicipality cannot affect its corporate existence under 
its original charter,®* the attempted reorganization 
being a mere nullity. 84 Where an act under which 
a municipality attempts to reorganize is afterward 
declared void, acts done during its de facto exist- 
ence under the statute are valid.*® 

[§ 162] 5. Repeal of Amendment. 
of an act amending a municipal charter does not 
revive, within such municipality, a general statute 
expressly or impliedly repealed within such limits 
by the amendatory act.°®° An act amending the 
charter of one municipality by authorizing an elec- 


tion on the question of the annexation of another 


municipality to it and an act amending the charter 
of the latter municipality are not in such irrecon- 
cilable conflict as to result in am implied repeal 
of one by the other where they take effect on sepa- 
rate days,’7 and ‘a fortiori there is no implied re- 
peal where they take effect on the same day.** Also 
a repeal of an act amending the charter of one 


municipality does not operate as a repeal of an-- 


other statute authorizing other municipalities to 
adopt as charter amendments the substance of the 


a0, 35 SW 123, 18 KyL 17, 32 LRA 
03. 


The repeal. 


(1) City engineer. Menefee v. Taub- 
man, 159 Mo. A. 318, 140 SW 604. 
(2) Prosecuting attorney in third 
class cities. Maddox v. Middlesboro, 
199 Ky. 425, 251 SW 201; Calhoun v. 
Jett, 192 Ky. 383, 233, SW’ 794. (3) 
Recorder. Keffer v. Gaskill, 88 N. J. 
L. 77, 95 A 629. 

72. See charter and statutory pro- 
visions; and Pittsburgh’s Pet., 138 
Pa. 401, 21 A 757, 759, 761; Bennett 
4 Longview, (Tex. Civ. A.) 268 SW 


6. 

73. Boyd v. Chambers, 78 Ky. 140; 
State v. Bloom, 153 Minn. 73, 189 NW 
582; Lackey v. State, 29 Okl. 255, 116 
12 ee 

[a] Construction and application 
of statutes.—A statute providing four 
different forms as models of city 
charters, and containing certain gen- 
eral provisions common to all the 
forms, is construed to mean that, 
where a city for the first time re- 
sorts to the statute for its charter 
and adopts one of the plans provided, 
all city officers must be elected, but 
where a city which has adopted one 
plan changes to another, only those 
officers required by the newly adopted 
plan so far as different from those 
required under the discarded plan 
must be elected. Young v. Waltham 
City Council, 243 Mass. 288, 137 NE 
666 (on a change from one plan tc 
another there, need not be a new 
election of a school committee, such 
committee, under all the plans, con- 
sisting of the same number elected in 
the same way). 

[b] Bipartisan government. — A 
city charter adopting a commission 
form of government may be intended 
to secure bipartisan government and 
yet not intended to limit party repre- 
sentation to political parties estab- 
lished for general purposes and in 
existence at the time of the adop- 
tion of the charter; nor to prevent 
the formation of new political par- 
ties by dissatisfied members of old 
omnes. Carter v. Stowers, 72 W. Va. 
662, 78 SE 974; Peyton vy. Holley, 72 
W. Va. 540, 78 SE 666. 

74. State v. Bloom, 153 Minn. 73, 
189 NW 582; Loudenslager v. Heston, 
S62-Nee TL 2T882,0 1920 Ay b4501Com. vy. 
Langley, 233 Pa. 222, 82 A 56; Knerr 
v. Krause, 3 Pa. Co. 563. 

75. Jones v. Cassidy, 154 Ky. 748, 
159 SW 562; Bennett v. Longview, 
(Tex. Civ. A.) 268 SW 786. 

[a] Appointment from “present 
members of department.—(1) Em- 
ployeses of a city department are 


the meaning of a charter provision 
that the board of fire commissioners 
shall make its appointments’ of offi- 
cers or members from the persons 
constituting the force in the service 
of the fire department at the time 
the charter goes into effect. Ahearn 
v. Davis, 184 Cal. 579, 194 P 1008. 
(2) An amendment establishing “a 
new and comprehensive system of 
civil service ... placing the appoint- 
ment and discharge of employees of 
‘all offices, departments and commis- 
sions’ on a uniform footing, and 
placing all appointments and removy- 
als under the supervision of a civil 
service commission . .. must neces- 
sarily repeal all, or supersede all 
special acts relating to appointments 
and removals in individual depart- 
ments, even though it contains no 
express repealing clause.” Pryzby- 
lowski v. Detroit Poor Comrs., 188 
Mich. 270, 273, 154 NW 117. (3) This 
is true regardless of whether or not 
such employees are enumerated and 
their salaries fixed by the charter. 


| Ahearn v. Davis, supra [dist Maxwell 


v. San Francisco Fire Comrs., 139 Cal. 
229, 72-P 9964, 

76. State v. Fassett, 69 Wash, 555, 
125 P 963. 

[a] Where a department is abol- 
ished by a new charter, the em- 
ployees thereof are not continued in 
their positions by such a provision. 
State v. Hindley, 67 Wash. 240, 121 
P 447. 

77. McKevitt v. 55 
Cal. A. 117, 2038: Prs2. 

[a] Tllustrations.—(1) A city com- 
mission under a new charter is 
the successor of the mayor and 
council or board of trustees under the 
prior form of city government. Mc- 
Kevitt v. Sacramento, 55 Cal. A. 117, 
203 P 132; Waslien v. Hillsboro, 48 
N. D. 1113, 188 NW 738. (2) Where 
a city charter abolishing ward lines 
provides for the election of boards 
of education at large, and changes 
the number of members of the board 
and their terms of office, the newly- 
elected board succeeds to the rights 
and duties of the office. Cotteral v. 
Barker, 34 Okl. 533, 126 P 211. 

78. Cal.—People v. Bagley, 85 Cal. 
343, 24 P 716. 

Conn.—State v. Bulkeley, 61 Conn. 
287, 23 A 186, 14 LRA 657. 

Kkan.—Stewart v. Adams, 50 Kan. 
560, 32 P 122; Moser v. Shamleffer, 
39 Kan. 635, 18 P 956; Ritchie v. 
South Topeka, 38 Kan. 368, 16 P 332. 

Ky.—Lafferty v. Huffman, 99 Ky. 


Sacramento, 


And see Jones v. Cassidy, 154 
Ky. 748, 159 SW 562 (construing a 
statute relating to the adoption of a 
commission form of government to 
permit former officers to continue as 
employees or agents until their serv- 
ices are dispensed with or their 
agency is terminated by the commis- 
sion). 

Mo.—Menefee v. Taubman, 159 Mo. 
A. 318, 323, 140 SW 604 [quot- Cyc]. 

Nebr.—State v. Babcock, 25 Nebr. 
709, 41 NW 654. 

N. Y.—Peo. v. Hull, 19 NYS 536. 
But compare Watervliet v. Colonie, 
27 App. Div. 394, 50 NYS 487 (where 
a statute dissolves a town as a mu- 
nicipal corporation and replaces it by 
a city, the new corporation succeeds 
to the governmental property of the 
old, and hence the former officers of 
the town do not exist for the pur- 
pose of winding up its affairs). 
Pa.—Com. v. Wyman, 137 Pa. 508, 


21 A 389 
‘ Tenn.—State v. Wilson, 12 Lea 
46. 

[a] A saving clause to this effect 


in a general law adopted by a mu- 
nicipality having a special charter 
(1) applies only to officers holding 
under the special charter that answer 
to the same officers provided for in 


the general law. Crook v. Peo., 106 
Tle 2873" Peov vr Brown, 83 L119 96; 
McGrath vy. Chicago, 24 Ill A. 19. 


(2) Also it does not apply to persons 
voted for and receiving a majority 
of votes cast at the same election at 
which the general. law was adopted, 
but only to persons who are in office 
by virtue of election at a prior mu- 
nicipal election. Crook vy. Peo., supra. 

79. State v. Portland, 65 Or. 273, 
133 P 62. 

80. State v. Portland, supra. 

81. Livesley v. Landon, 69 Or. 275, 
138) PB’ 853. 

82. Yett v. Cook, 115 Tex. 205, 281 
SW 8387; State v. Hinton, Wa WwW. Va. 
266, 87 SE 3858 (where the date fixed 
was prior to the time the amendment 
took effect). 

83. Laird v. De Soto, 22 Fed. 421; 
Bean v. State, 76 Tex. 566,33 SW 


84. Laird v. De Soto, 22 Fed. 421. 
eet Back vy. Carpenter, 29 Kan. 
a6. State v. De Bar, 58 Mo. 395. 


Walker v. Rome, 16 Ga. A. 817, 
86 or 658. 
88. Walker v. Rome, supra _ [foll 
Walker v. Hast Rome, 145 Ga. 294, 
89 SE 204]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 162-164} 


' 


amendatory act.8® 


nance.°9 


[§ 163] 6. Evidence.®! Under some constitutional 
provisions and the construction placed thereon the 
only competent evidence of the contents of a new 
charter adopted by a municipality and approved 
by the legislature is the copy, if any, attached to 


the coneurrent resolution of the 


the copies filed with the secretary of state and 
In ease of a con- 
flict between copies the one attached to the con- 
current resolution of the legislature will prevail.®* 
A petition to change the charter of an incor- 
porated town, signed by two thirds of the inhabit- 
ants of the corporation, and a second order of 
incorporation by the county court in pursuance of 
the petition, together with a subsequent election of 
town officers under the charter as changed by the 
county court, was held evidence upon which a jury 


other designated depositaries.°? 


89. Delahoussaye v. New Iberia, 
Nb Wis ius. 1Oe.0 LO3/So152. 
so. State v. Datles-'City,..‘72."Or, 
Bone Lay Peeters Ann@asl§16B. 855. 
Repeal of ordinance see infra XI. 
91. Cross references: 
Bvidence in election contest see. su- 


pra § 148. 
Judicial notice of new or amended 
eissee charters see Evidence 
1882. 


$2. Spaulding vy. Desmond, 188 Cal. 
783, 207 P 896. 


93. Spaulding v. Desmond, supra. 
94. Sellick v. Fayette, 3 Mo. 99. 
95. Allen v. Bakersfield, 157 Cal. 


720, 109 P 486; State v. Goodgame, 
(Fla.) 108 S 836. 
Constitutional limitations on power 
to repeal charter see infra § 165. 
Impairment of obligation of con- 
te see Constitutional Law §§ 623, 


von” of act see Statutes [36 Cyc 
96. Ala.—Ensley v. Simpson, 166 
Ala. 366, 52 S 61 [foll Robinson vy. 
Ensley, 52 8 69]. 
Cal.—Allen v. Bakersfield, 157 Cak 
720, 109 © 486. 
108 §S 


Fla.—State Vv. 

Ida.—Shoshone Highway Dist. v. 
Anderson, 22 Ida. 109, 125 P 219. 

Ill.—Rylands v. Clark, 278 Ill. 39, 
115 NE 829. 

N. H.—Eastman v. Meredith, 36 N. 
H. 284, 72 AmD 302. 

N. Y.—Demarest v. New York, 74 
aN YU di, 
' Tenn.—Smiddy v. Memphis, 140 


Tenn. 97, 203 SW 512; Luehrman y. 
eves County Taxing Dist., 2 Lea 


Eng.—Rex vy. Amery, Anstr. 178, 
Mow Reprint So7.2 Broy Pi iC.336, 1 
Reprint 981, 2 Tt, R. 515, 100 Reprint 
ZAC a R. 575; .99 Reprint 1259; 1 
Blackstone Comm. p 485; Coke Litt. 
p 176; 2 Kent Comm. p 305. 

The “dissolution of municipal or 
other subordinate public corporations 
is a matter entirely in the control of 
the legislature.” Allen y. Bakersfield, 
157 Cal. 720,°726, 109 P 486. 

[a] “The reaspn is obvious. Be- 
ing created aS instrumentalities or 
arms of the government, they cannot 
be continued in that capacity when- 
ever the public exigency, of which 
the Legislature alone is judge, de- 
mands that they should cease to act.” 
Luehrman vy. Shelby County Taxing 
Dist., 2 Lea (Tenn.) 425, 433. 

97. Boone County v. Verona, 190 
Ky. 430, 227 SW 804. 

98. See infra § 165. 

99. See infra §§ 167, 168. 


Goodgame, 


The mere circumstance that the 
legal voters of a municipality, in amending the 
charter in pursuance of constitutional authority 
have used the word ‘‘ordain’’ in the enacting clause 
of the amendment does not empower the city council 
to repeal the amendment as it would a mere ordi- 


MUNICIPAL CORPORATIONS 
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might presume a surrender of the first, and an 
acceptance of the second, charter.** 

[§ 164] D. Dissolution—1. In General. Subject 
to constitutional limitations and restrictions,®> the 
legislature has power to abolish or dissolve a mu- 
nicipal corporation at any time in its discretion.®® 


While municipal corporations are usually dissolved 


legislature and 


or dissolution.? 


1. Pope v. St. Luke’s Parish Road 
Comrs., 46 S. C. L.- 407, 

2. See infra § 167. 

3. See cases infra this note. 

[a] English and American doc- 
trines distinguished.—Under the Eng- 
lish doctrine and practice a munici- 
pality may be dissolved by: (1) Loss 
of an integral part. Welch v. Ste. 
Genevieve, 29 F. Cas. No. 17,372, 1 
Dill. 130; Rex v. Morris, 3 East 213, 
102 Reprint 579, 4 Hast 17, 102 Re- 
print 736; Reg. wv. Bewdley, 1 P: 
Wms. 207, 24 Reprint 357; Rex v. 
Pasmore;, 3 T. R.-‘199, 100 Reprint 
531; Willecock Mun. Corp. p 328. (2) 
A surrender of franchises. See infra 
§ 167. (3) Forfeiture of its charter 
in proceedings by scire facias or quo 
warranto. See infra §168. (4) These 
methods have been rejected or failed 
to receive recognition in America, 
See infra this note; and §§ 167, 168. 
(5) Under the common law the sev- 
eral classes of officers and the class 
of persons named in the eharter were 
denominated the integral parts of a 
municipal corporation, for example, 
the mayor, aldermen, and common- 
alty. Willcock Mun. Corp. .p 40. (6) 
The loss of its mayor by failure to 
elect at the appointed time, or by 
death at such time that the office 
could not be filled, operated to dis- 
solve the corporation. Willcock Mun. 
Corp. p 328. (7) So likewise the loss 
of all or a majority of the aldermen 
or of all the commonalty, whereby 
the corporation became incapacitated 
to perform its functions. Willcock 
Mun. Corp. p 329.. (8) But this has 
been provided against by statute and 
it may well be doubted whether dis- 
solution can now be effected by this 
method even in England. Willcock 
Mun. Corp. pp 328, 329. (9) In 
America, if indeed this method of 
dissolution ever was recognized, the 
life of the municipality does not hang 
by such a Slender thread. There are 
no classes of persons to form inte- 
gral parts. Oakes v. Hill, 10 Pick. 
(Mass.) 333; Peo. v. Canaday, 73 N. 
C. 198, 21 AmR 465; Ingersoll Pub. 
Corp. p 180. (10) “The doctrine has 
no application to our municipal cor- 
porations which are brought into ex- 
istence for public purposes, by legis- 
lative act, and which do not, in the 
sense of the Hnglish books, consist 
of integral parts.’ .- Welch v. Ste. 
Genevieve, 29 F. Cas. No. 17,372, 1 
Dill. 130, 134, (11) However a char- 
ter, territory, and inhabitants are 
essential elements of a municipal 
corporation. See supra §§ 19, 20, 24. 
(12) Certainly the loss of the charter 
by repeal disincorporates the munici- 


by direct legislative action,®’ as by repeal of their 
charters,®® the legislature may and sometimes does 
provide for the extinction or dissolution of a mu- 
nicipal corporation on the taking of certain steps 
or proceedings by its legislative body or voters.%? 
Dissolution may be effected by the expiration of 
the time limited for the’ existence of the corpora- 
tion; but there is a conflict of authority on the 
question whether, where the legislature provides 
for a cessation or forfeiture of the powers, fran- 
chises and privileges of a municipal corporation on 
its failure to perform a certain act, the failure 
to perform the act ipso facto works a forfeiture 


On the other hand the American 


doctrine, differing from the English doctrine,? is 
that municipal corporations can “be dissolved only 
by the legislature or with its authority or consent.* 


pality. See infra § 165. (13) And 
it has been said if the people should 
entirely abandon the territory em- 
braced within its boundaries the wil- 
derness remaining would not consti- 
tute a municipal corporation (inger- 
soll Pub. Corp. p 165), (14) as in- 
habitants are essential to the exist- 
ence of a municipal corporation (see 
supra § 19). (15) So also it has been 
said if all the territory within the 
boundaries of the municipality should 
be washed away by flood or other- 
wise destroyed, the former inhabi- 
tants, even with their charter pre- 
served, would no longer be a munici- 
pal corporation, as the element of 
territory would be wanting. Inger- 
eeu Pub. Corp. p 105. 

U. S.—Ringling v. Hempstead, 
193° Fed. 596, 113 CCA 464. 

Cal.—Peo. v. Hill, 7 Cal. 97. 

Ida.—Peo. Vv. Bancroft, 3 
(Hasb.) 356, 29 P 112. 

Ill.—Chalstran v. Township High 
School Dist. No. 13 Bd. of Education, 
244 Ill. 470, 91 NE 712; Peo. v. Nie- 
bruegge, 244 Ill. 82, 91 NE 115. 

Iowa.—Duncombe v. Prindle, 12 
Iowa 1. 

Kan.—State v. Hamilton, 40 Kan. 
323, 19 P 723; State v. Osborn, 36 
Kan, 530, 13 R 850; State v. Meadows, 
1 Kan. 90 

Ky.—Boone County v. Verona, 190 
Ky. 430, 227 SW 804, 806 [cit Cyc]. 

Mich.—Cain y. Brown, 111 Mich. 
657, 70 NW 3387. 

N. Y.—Peo. v. Draper, 15 N.Y. 532; 
Blauvelt v. Nyack, 9 Hun 153; Peo. v. 
Morris, 13 Wend. 325. 

Tenn.—Williams v. Nashville, 89 
Tenn. 487, 15 SW 364; State v. Wag- 
goner, 88 Tenn, 290, 12. SW 721; 
Luehrman vy. Shelby Taxing Dist, % 
Lea 425. 

Tex.—Brennan v. Weatherford, 53 
Tex. 330, 37 AmR 758. 

“Municipal corporations can only 
be dissolved through legislative au- 
thority.” Chalstran vy. Township 
High School Dist. No. 13 Bd. of Edu- 
cation, 244 Ill. 470, 473, 91 NE 712. 

[a] Increase or decrease of popu- 
lation.— (1) An Sncorporated town is 
not dissolved by such a decrease of 
its population as to render it insuffi} 
cient io authorize new organization 
as a town. Hill v. Anderson, 122 Ky. 
87, 90 SW 1071, 28 KyL 1082. (2) A 
city does not become disorganized or 
disincorporated on attaining a popu- 
lation in excess of the maximum pop- 
ulation prescribed for cities of the 
highest class recognized by the 
statutes.. Swain v. Fritchman, 21 
Ida. 783, 125 P 319. : 

[b] Military occupation.—(1) “In 


Ida. 
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[§ 165] 2. By Repeal of Charter—a. Power To 
In a few jurisdictions there are constitu- 
tional provisions prohibiting the legislature from re- 
pealing the charter of a municipal corporation® or 
guaranteeing to municipal corporations previoliely 
organized the right to continue their existence.® 
Tn most jurisdictions, however, the legislature has, 
subject to constitutional limitations and _ restric- 
tions,’ inherent power to abolish or dissolve a mu- 
nicipal corporation by a repeal of its charter,® 
even without the consent,® or against the protest,!° 
of the municipality or ‘its inhabitants; and this 
power is not affected by the fact that the corpora- 
tion is the trustee of a public charity.1! 
islative motive cannot be questioned judicially.1” 

The repeal of a 
municipal charter may be effected by any ap- 
propriate mode of legislation,!* the legislature be- 


Repeal. 


[§ 166] b. Mode of Repeal.13 


view of the dual character of munici- 
pal corporations there is no public 
reason for presuming their total dis- 
solution as a mere consequence ot 
military occupation or territorial ces- 
sion.” Vilas v. Manila, 220 U. S. 345, 
356, 358, 31 SCt 416, 55 L. ed. 491. 
(2) “That during military occupation 
the affairs of the city were in a large 
part administered by officials put in 
place by military order did not oper- 
ate to dissolve the corporation.” 
Vilas v. Manila, supra. 

5. See constitutional provisions; 
and Cooke y. Portland, 69 Or, 572, 
1389 P 1095. 

Effect of provision on charters pre- 
viously granted see Constitutionat 
Law § 102. 

-6. See constitutional 
and cases infra this note. 

[a] Tre provision does not apply 
to municipal corporations which were 
not organized prior to the adoption of 
the constitution, and hence does not 
prevent the repeal ofa special act of 
incorporation where the corporation, 
although previously created, failed to 
organize as such. Peo. v. Wilming- 
ton, 151 Cal. 649, 91 P 524; McConnell 
v. Los Angeles County, Cal. As1335, 
§45P 391. 

7. Davis v. Woolnough, 
104; Ex p. Pritz, 9 Iowa 30. 

General or special acts see Statutes 
[386 Cye 1002]. 

Impairment of obligation of con- 
tracts see Constitutional Law §§ 623, 


639. 

8. U. S.—Meriwether v. Garrett, 
102 U. S. 472, 26 L. ed. 197; Jones vy. 
Pensacola, 14°F. Cas. No. 7,488. 

Ala.—State v. Thompson, 193 Ata. 
561, 69 S 461; State v. Lane, 181 Ala. 
646, 62 S 31; Ensley v. Simpson, 166 
Ala. 366, 52 S 61; Amy v. Selma, 77 
Ala. 103 


provisions; 


9 Iowa 


Ark.—State v. Jennings, 27 Ark. 
419. 

Cal.—Johnson v. San Diego, 109 
Cal. 468, 42 P 249, 3 LRA 178; Peo. 


y. Hill, 7 Cal. 97. 


Conn.—Granby v. Thurston, 23 
Conn, 416. 

Ga.—State v. Savannah, R. M. 
Charlt. 250. 

Ill.— Olney v. Harvey, 50 Ill. 453, 
99 AmD 530. 


Ind.—State v. Kolsem, 130 Ind, 434, 
29 NE 595, 14 LRA 566. 
Iowa.—Morford v. Unger, 
82. 
Kan.—State vy. Hamilton, 40 Kan. 
B20 LP M23; 
18.) Koy, 


Ky.—Boyd v. 
140. 

La.—Layton v. New Orleans, 12 La. 
Amn, 515. 

N. J.—Fish v. Branin, 23 N. J) Li. 
484. 

N. Y.—Blauvelt v. Nyack, 9 Hun 
T5387 

N..C.—Rose v. Hardie, 98 N. C. 44, 
4 SE 41. 

Pa.—In re Sharon Hill Borough, 


8 Iowa 


Chambers, 
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limitations.1® 


The leg- 


ities.74 
140 Pa. 250, 21 A 394; Philadelphia v. 
Fox, 64 Pa. 169. 

Philippire.—U. S. v. 26 
Philippine 1. 

S. C.—Sullivan’s Island vy. Buckley, 
82 S. C. 352, 64 SE 163. 

Tenn.—State v. Waggoner, 88 Tenn. 
290, 12 SW 721; Luehrman y. Shelby 
Taxing Dist., 2 Lea 425; Hope v. 
Deaderick, 8 Humphr. 1, 47 AmD 597. 

Tex.—Graham v. Greenville, 67 Tex. 
62, 2 SW 742. 

Vt. —Montpelier vy. Hast Montpelier, 
29 Vt. 12, 67 AmD 748 

Va.—Richmona, etc., Hin BC Ona ee 
Richmond, 133 SE 800. 


Joson, 


Wis.—State v. Harshaw, 73 Wis. 
211, 40 NW 641. 
9.,; Peo. v. Hill, "TCal. 97; Mont- 


pelier Academy vy. George, 14 La. 4, 


33 AmD 585; St. Louis v. Allen, 13 
Mo. 400. 

10;52Peotiv— Bill iCal. ViesPeo vive 
Hurlbut, 24 Mich. 44, 9 AmR 103; 


Peo. v. Morris, 13 Wend. (N. Y.) 325; 
Luehrman v. Shelby Taxing Dist., 2 
Lea (Tenn.) 425, 
11. Montpelier v. Hast Montpellier, 
29 Vt. 12, 67 AmD 748. 
Appointment of new trustee see 
infra § 170. 
12. St. Louis v. Allen, 13 Mo. 400. 
Judicial inquiry into motive of 
legislature generally see Constitu- 
tional Law §. 381. 
13. Repeal by: 
Constitutional provision see Constt- 
tutional Law § 102. 
General or special act see Statutes 
[86 Cye 1002]. 
New charter see supra § 152. 
14. U. S.. v. Mobile, 12 Fed. 768 
note, 4 Woods 536 [aff 116 U. S. 289, 
6 SCt 398, 29 L.. ed.) 620)5 Bloomer Vv. 


Stolley, 3 oor Cas, No. 1,559, 5 McLean 
158; Watervliet v. Grin 27 App. 
Div. 394, 50 NYS 487; Muse vy. Lex- 
ington, 110 Tenn. 655, 76 SW 481; 
rive v. State, 72 Tex. 182, 10 SW 
401. 

15. State v. Severance, 55 Mo. 378; 


Peo. v. Morris, 13 Wend, (N. Y.) 325; 
Luehrman y. Shelby Taxing Dist., 2 
Lea (Tenn.) 425; Memphis v. Mem- 
phis Water Co., 5 Heisk. erat 495; 


Buford v. State, 72 Tex. 182, 10.SW 
401. 

16. Sloan vy. State, 8 Blackf. (Ind.) 
361; Luehrman y. Shelby Taxing 
Dist., 2 Lea (Tenn.) 425. 

17, “UU. Si Uniony Pac. vrei Con xv 


Ryan, 113 U: §S. -516, 5 SCt 601, 23 
L. ed. 1098. 
Colo.—Kirkpatrick v. Peo., 66 Colo, 
100, 179 P 338, 341 [quot Cyc]. 
Ga.—Griffin v. Inman, 57 Ga. 370. 
La.—Bond y. Hiestand, 20 La. Ann. 
139. 
Md.—Hammond y. Haines, 25 Mad. 
541, 90 AmD 77. 


Tenn.—State  v. Wilson, 12 Lea 
246. 
[a] Necessary operation of repeal 


of general statute.—The repeal of a 
general statute authorizing the in- 


iy | a 
+ = 
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ing entitled to pursue its own method of legislation — 
so long as it does not transgress constitutional 
Dissolution may be effected by the 
repeal of a special charter® or in most,’’ although 
not all,!8 jurisdictions, of the general law under 
which the municipality was incorporated. 
times the question whether the charter of a mu- 
nicipality shall be repealed is submitted by the 
legislature to the voters of the municipality.’® 
Express or implied repeal. 
may be repealed either expressly*® or impliedly** 
by subsequent legislation. 
be impliedly repealed by a special act?* or by a 
general law which embraces such special charter. 
As a rule, however, statutes of a general nature 
do not by implication repeal charters or special 
acts passed for the benefit of particular municipal- 
Mere inconsistency in the two acts will 


Some- 


A municipal charter 


A special charter may 


23 


corporation of communities by their 
own political choice is a legislative 
withdrawal of the sovereign permis- 
sion to such communities to continue 
the enjoyment of municipal fran- 
chises and necessarily operates as a 
repeal of the charters of all corpora- 
tions organized under such general 
statute. Reed v. Camden, 50 N. J. L. 
87, 11 A 187; Luehrman v. Shelby 
Taxing Dist., 2 Lea (Tenn.) 425. 

18. State v. Huff, 105 Mo. A. 354, 
79 SW 1010. 

19. See statutory provisions; 
eases infra this note. 

[a] Statutes constrned.—(1) Acts 
(1906) p 1610 providing for the repeal 
of the charter of the town of Hast 
Rome and submitting the question 
whether the law should become oper- 
ative to the voters of the munici- 
pality, contemplated that on receiv- 
ing the requisite vote in favor of 
ratification, it should become bind- 
ing end result in a repeal of the char- 
ter from the date specified in the act 
for the law to go into effect. Walker 
v. East Rome, 145 Ga. 294, 8&9 SE 
204. (2) In St. (1912) ¢ 559 pt 3° § 1, 
providing for a repeal of a charter on 
a “majority of the ballots cast” at 
an election, the word “ballots” is 
synonymous with “votes” so that 
only the- ballots carrying votes on 
the question of repeal are to be 
counted, and where a majority of the 
“votes” cast upon the question of re- 
peal are in favor thereof the charter 
is repealed. Cashman v. Salem City 
Clerk, 213 Mass. 153, 100 NE 58. 

Dissolution by action of voters 
generally see infra § 167. 

20. Marks vy, Rome, 145 Ga. 399, 


and 


89 SE 324. 
21. Mattox v. State, 115 Ga. 212, 
a a8 709. And see cases infra notes 


22. Fowle v. Alexandria, 9 F. Cas. 
No.’ 4,993, 3 Craneh ©, ‘Cl 320 pilatras 
Pet. 398, 7. LE. ed. WS; Walkers vy. 
Rome, 16 Ga. A. 817, 86 SE 658; Bu- 
ye vy. State, 72 Tex. 182, 10 SW 
401. 

23. Parsons v. Breed, 126 Ky. 759, 
104 SW 766, 31 KyL 1136; McInerney 
v. Huelefield, 116 Ky. 28, 75 SW 237, 
25 KyL 272; Smith v. Hightstown, 71 
N,; J. 0,536, 60° AC3938" Nish vo Branine 


23 N. J. L. 484; State vy. Kersten, 118 
Wis. 287, 95 NW 120. 
24. Cal.—Wood v. San Francisco 


Election Comrs., 58 Cal, 561. 


Ill.—Peo. v. Hummel, 215 Ill. 71, 
74 NE 78; East St, Louis v. Maxwell, 
99 Tl], 43:9. 

Iowa.—Clark v. Davenport, 14 
Iowa 494. 


ae v. Hiestand, 20 La. Ann. 

Mo.—State v. 56 Mo. 
378. 

N. J.—Bodine v. Trenton, 36 N, J. 
Le £98, 

N. Y.—Bronx Parkway Commn. v. 
Yonkers Common Council, 106 Misc. 


Severance, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not necessarily operate to effect a repeal.?5 
peal of municipal charters by implication is a 
doctrine which meets with special disfavor in our 
courts,*® because of its destructive effect upon pub- 
lic institutions;?7 and municipal life will be de- 
clared to be terminated by statute only when the 
later statute is wholly irreconcilable with the for- 
mer,** or the act relied on for repeal by implica- 
tion, by its terms, plainly manifests the legislative 
intention that such shall be its effect on the for- 


mer statute.?? 


[§ 167] 3. By Municipal Action or Nonaction. 
is well settled that a municipal corporation does 
not ipso facto become dissolved or disincorporated 
or lose its existence by misuser or nonuser of its 


corporate powers, functions, and 


by failure to elect officers,3t or by failure of its 


579, 175 NYS 207 [aff 190 App. Div. 
957, 179 NYS, 943]. 

Pa.—Mussina v. County, 17 Pa. 
Dist. 1093. 

W. Va.=—Powell v. Parkersburg, 28 
W. Va. 698. 

25. Wood v. Election Comrs., 58 
Cal, 561; Garrett v. Aby, 47 La. Ann. 
618, 17 S 238; Harrisburg v. Sheck, 
104 Pa. 53; State v. Kersten, 118 Wis. 
287, 95 NW 120. 

26. See cases infra note 28, 

27. See cases infra note 28. 

28. Wood vy. Election Comrs., 58 
Cal. 561; Peo. vy. Highland Park, 88 
Mich. 653, 50 NW 660; Green v. 
Clarke, 56 N. J. L. 62, 27 A. 924; 
Fish v. Branin, 23 N. J. L. 484; State 
v. Kersten, 118 Wis. 287, 95 NW 120. 

29. Cal.—Wood vy. Election Comrs., 


58 Cal. 561. 

Ga.—Horn v. State, 114 Ga. 509, 40 
SH 768. 

La.—Garrett v. Aby, 47 La. Ann. 
618, 17 S 238. 


Miss.—State Bd. of Education v. 
Aberdeen, 56 Miss. 518. 

Nebr.—State vy. Palmer, 10 Nebr. 
203, 4 NW 965. 

N. M.—Socorro County v. Leavitt, 
42Ns OM. 74, 22) 759. 

Oh.—North Bend y. Cincinnati, etc., 


ae Stechweo:s25 Oh. Cinna Ct. 
68. 

Pa.—In re Henry St., 123 Pa. 346, 
16 A 785, 


Ss. D.—Tripp Vee Vankton,.10 Sie D. 
516, 74 NW 447. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401; Ex p. Cross, 44 Tex. cr. 
376, 71 SW 289. 

20... Us S.—Ringling v. Hempstead, 
193 Fed. 596, 113 CCA 464; Welch v. 
Ste. Genevieve, 29 F. Cas. No. 17,372, 
1 Dill. 130. 

Ala.—Butler v. Walker, 98 Ala. 358, 
13 S 261, 39-AmSR 61; Ex p. Moore, 
ge 471; Harris v. Nesbit, 24 Ala. 

Cal.—Elliott v. Pardee, 149 Cal. 
516, 86 P 1087; Swamp Land Dist. 
No. 150 v. Silver, 98 Cal. 51, 32 P 866; 
Swamp-Land Dist. No. 150 v. Bump, 
32 P 867. 

Tll.— Peo. v. Niebruegge, 244 Ill. 82, 
91 NE 115. 

Ky.—Boone County v. Verona, 190 
Ky. 430, 227 SW 804. Compare Cin- 
cinnati, ete., R. Co. v. Baughman, 116 
Ky. 479, 484, 76 SW 351, 25 Kyl 705 
(where, in an action to recover pos- 
session of property seized on execu- 
tion to collect a fine, plaintiff pleaded 
that the alleged offense was commit- 
ted within the corporate limits of a 
specified municipality, and therefore 
the justice of the peace who tried the 
ease had no jurisdiction, defendant 
pleaded that the municipality for a 
period of more than seventeen years 
had exercised none of the rights and 
powers granted by the act of incor- 
poration and they were therefore for- 
feited by nonuser, and the court said: 
“We are of the opinion that it is con 
clusively shown that Tunnel City had 
for more than 17 years failed to ex- 
ercise any of the governmental func- 
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officers to perform official duties or corporate fune- 
Some courts have held that, where the 
legislature has provided for cessation or forfeiture of 
the powers, privileges, and franchises of a munici- 
pal corporation on its failure to perform, the act 
ipso facto accomplishes its destruction and dissolu- 
tion,** but other ¢ourts have held that it only fur- 
nishes a ground for,’ and does not ipso facto 
a forfeiture. 
in England,?® a municipal charter cannot be sur- 


Although it was otherwise 


rendered in the United States without legislative 


It 


solved either 


franchises,°*° as 
y) 


tions granted to it by the act of 1878, 
and that the magistrate in whose dis- 
trict the offense was committed had 
jurisdiction to try the offender’’). 

Mich.—Cain y. Brown, 111 Mich. 
657, 70 NW 337. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401; Pence v. Cobb, (Civ. A.) 
155 SW 608; Cofield v. Britton, 50 
Tex. Civ. A. 208, 109 SW 493; State 
v. Hoff, (Civ. A.) 29 SW 672 [aft 88 
Tex. 297, 31 SW 290]. 

Va.—Beale v. Pankey, 107 Va. 215, 
57 SE 661, 12 AnnCas 1134. 

-“The doctrine is well established, 
that a municipal corporation is not 
dissolved, because of non use of its 
corporate franchise.’’? Booue County 
er Verona, 190 Ky. 430, 439, 227 SW 

04. 

“It seems to be well settled that a 
municipal corporation does not go out 
of existence for nonuser of its char- 
ter.” Beale v. Pankey, 107 Va. 215, 
220, 57 SE 661, 12 AnnCas 1134. 

[a] Revival of corporation.—At 
any time before repeal of the charter 
even a minority of the citizens may 
revive the corporation with all its 
lawful powers, privileges, and fran- 
chises. Peo. v. Detroit, 28 Mich. 228, 
15 AmR 202; Peo. v. Hurlbut, 24 
Mich. 44, 9 AmR 103; Ingersoll Pub. 
Corp, p) 182. 

31. U. S.—Ringling v. Hempstead, 
193 Fed. 596, 113 CCA 464; U. S. Bank 
v. Kendall, 179 Fed. 914; Welch v. 
Ste. Genevieve, 29 F. Cas. No. 17,372, 
1 Dill. 130. 

Ala.—Butler v. Walker, 98 Ala. 358, 
13 S 261, 39 AmSR 61; Ex p. Moore, 
ee ale. 471; Harris v. Nesbit, 24 Ala. 


Ill.—Peo. v. Niebruegge, 244 Ill. 82, 
91 NE 115. 

Iowa.—Museatine Turn Verein vy, 
Funck, 18 Iowa 469. 

Ky.—Hill v. Anderson, 90 SW 1071, 
28 KyL 10382. 

N. C.—Trenton v. McDaniel, 52 N. 
C: 107. 

Tenn.—Lynch y. Lafland, 4 Coldw. 

6. 

Tex.—Buford v. State, 72 Tex. 182, 
10 SW 401; State v. Dunson, 7imTex. 
65, 9 SW 103; State v. Hoff, (Civ. A.) 
29 SW 672. Compare Lea v. Hernan- 
dez, 10 Tex. 137 (where the court 
treated the municipal corporation in 
question as having been dissolved by 
a failure to elect officers). 

Wis.—Schriber  v. Langlade, 66 
Wis. 616, 29 NW 547, 554, 

32. U.S. Bank v. Kendall, 179 Fed. 
914; Sell v. Turner, 138 Ga. 106, 74 
SE 783. 

33. Butler v.. Walker, 98 Ala. 358, 

40 


13 S 261, 39 AmSR 61 

34. Hornbrook v. Elm Grove, 
W. Va. 548, 21 SE 851,.28 LRA 416 
(the matter could not be inquired 
into in a collateral proceeding and 


the court refrained from deciding 
whether a direct proceeding could be 


brought). 

35. Hornbrook vy. Elm Grove, su- 
pra. 

[a] “The municipality continues 


authority, sanction, or acceptance.** 
no method is preseribed by statute for the dissolu- 
tion of a municipal corporation, it cannot be dis- 
by 
inhabitants,°* and where a mode is provided,*® dis- 
solution can be effected only in the mode pre- 


Indeed, where 


its legislative body or the 


to exist notwithstanding the causes 
of torfeiture.”’” Houseman vy. Ana- 
walt, 85 W. Va. 60, 62, 100 SE 848. 

36. Rex v. Osbourne, 4 Hast 327, 
102 Reprint 856; Rex v. Miller, 6 T. 
R. 268, 101 Reprint 547; Grent Corp. 
pe ke Willcock Mun. Corp. pp 331- 

3. 

37.; Peo»w «vi “Baneroft;,) 3) Ida. 
(Hasb.) 356, 29 P 112; Boone County 
v. Verona, 190 Ky. 4380, 227 SW 804; 
Luehrman vy. Shelby Taxing Dist., 2 
Lea (Tenn.) 425; Beale v. Pankey, 
ieee 215, 57 SE 661, 12 AnnCas 
1 : 


38." Peo. v:. . Bancroft 33 ida: 
(Hasb.) 356, 29 P 112. 
39. Mintzer v. Schilling, 117 Cal. 


361, 49 P 209; State v. Husband, 26 
Ind. 308; Blauvelt v. Nyack, 9 Hun 
(N. Y.) 153; Largen v. State, 76 Tex. 
323, 13 SW 161. And see cases infra 
this note. 

[a] Election.—(1) Some statutes 
provide for the holding of an election 
on the question of dissolution after 
the filing or presentation of a peti- 
tion signed by a majority of the elec- 
tors. See statutory provisions. (2) 
Under some statutes, in order to ef- 
fect dissolution, the persons signing 
the petition, as well as those voting 
for dissolution, must constitute a ma- 
jority of the registered voters of the 
municipality. State v. Gaines, 136 
Wash, 610, 613, 241 P 12 (“The legis- 
lature undoubtedly considered that a 
community, having taken upon itself 
local self-government in the form of 
a municipal corporation, would not 
lightly cast it aside, and that, in or- 
der to positively determine the desire 
of the inhabitants to cast off the mu- 
nicipal government, the petition and 
also the vote for dissolution should 
be one by a majority of the registered. 
voters within the municipality. The 
repetition of the word ‘registered,’ in 
describing the voters concerned in 
disincorporation proceedings through- 
out the disincorporation statutes, 
clearly shows the intention of the 
legislature. The legislature appar- 
ently carefully, and to our minds ad- 
visedly, chose its words, with the 
above restraint in view’’). (3) Other 
statutes require the petition to be 
signed by not less than one half of 
the qualified electors as shown by the 
vote cast at the last municipal elec- 
tion. Watson v. Fouch, 55 Cal. A. 765, 
205 P 58 (where the only election 
held by the municipality was one to 
incorporate and elect the first officers, 
and this was held to constitute a 
“municipal election” within the 
meaning of the statute). (4) Under 
still other statutes, the only persons 
qualified to vote at the election are 
resident property taxpayers as shown 
by the last assessment roll. Bonham 
v. Fuchs, (Tex. Civ. A.) 228 SW 1112 
(upholding the validity of the stat- 
ute); Warrener v. Lambrecht, (Tex. 
Giv., -A.). 146. SW, 6388. (5). Under 
Const. art 6 § 2, as amended in 1902, 
and Rev. St. (1895) art 617c, a resi- 
dent of an incorporated town is nota 


174. [43-0153] 


seribed.*° 


the 
eround.** 


[§ 168] 4. By Judicial Proceedings. 
English rule is otherwise,*> in the United States the 
courts have no inherent power to dissolve a mu- 
nicipal corporation ;*° such authority as they have 
in this respect is conferred by statutes authoriz- 


qualified voter at an election for the 
abolition of the corporate existence 
of the town, unless he is a citizen of 
the United States, or has, within the 
proper time, declared his intention of 
becoming a citizen. Warrener |v. 
Lambrecht, supra. 


Judicial. proceedings see infra 
§ 168. 
40. Largen v. State, 76 Tex. 323, 


13 SW 161; State v. Dunson, 71 Tex. 
65, 9 SW 103; Columbus First Nat. 
Bank vy. North Pleasanton, (Tex. Clv. 
A.) 257 SW’ 609. 

41. Watson vy. Fouch, 55 Cal. A. 
765, 205 P 58. 

42. Williams v. Sherwood, 51 N. D. 
520, 200 NW 782. 

43. Williams v. Sherwood, supra. 

44. Williams v. Sherwood, supra. 

45. See cases infra this note. 

[a] In England (1) a judgment of 
forfeiture, that is the judgment of a 
court ousting a corporation from its 
charter powers, privileges, and fran- 
chises, and thereby dissolving the 
corporation, may be pronounced in 
scire faciaSs and quo warranto pro- 
ceedings, against public as well as 
private corporations. Atty.-Gen. v. 
Shrewsbury, 6 Beay. 220, 49 Reprint 
810; Rex v. Kent, 13 Bast 220, 104 
Reprint 354; Rex v. Saunders, 3 Hast 
119, 102 Reprint 542; Rex v. Gros- 
venor, 7 Mod. 198, 87 Reprint 1187; 
Willcock Mun. Corp. pp 333-336. (2) 
It was the legal weapon employed by 
the servile judiciary of the Stuart 
dynasty to punish the cities for their 
participation in the popular resist- 
ance to absolutism (1 Blackstone 
Comm. p 485), (8) as well as to de- 
prive the American colonies of their 
charter rights and franchises (1 
tr ste Hist. U. S. (23d ed) pp 189, 

409). 


46. U. S.—Welch v. Ste. Genevieve, 
.29 RF. Cas. No, 17,372, 1 Dill: 130, 

Ky.—Boone County v. Verona, 190 
Ky. 430, 227 SW 804. 

Mich, -_Gain v. Brown, 
657, 70 NW 337. 

Mo.—State v. Huff, 105 Mo. A. 354, 
79 SW 1010. 

Tenn.—State v. Waggoner, 88 Tenn, 
290, 12 SW 721: 

Tex.—Largen v. State, 76 Tex. 323, 
13 SW 161; Buford v. State, 72 Tex. 
182, 10 SW 401; Cooley Const, Lim. 
(6th ed) pp 228-230. 

But see Dodge v. Peo., 113 Ill. 491, 
1 NE 826 (where in a subsequent case 
the validity of a judgment of ouster 
in quo warranto proceedings was not 
questioned, and the question involved 
was simply its effect). 

[a] Reasons for departure from 
common law.—(1) This departure 
from the course of the common law 
is explained and justified upon the 
ground that the American munici- 
pality, unlike -its English prototype, 
is strictly a public corporation, an 
instrumentality and agency of the 
state for the performance of govern- 
mental functions for the public. wel- 
fare; and that the propriety of its ex- 
istence aS such public agency is not 


111 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


However, it is sometimes held that a 
statute permitting disincorporation of a municipal 
corporation by certain action on the part of the 
qualified voters should be liberally construed,*? and 
that an election on the question of dissolution will 
not be held invalid by reason of a deviation from 
‘the hours fixed in the statute for the opening 
and closing of the polls in the absence of fraud,*? 
prejudice to qualified electors,*? or a provision in 
statute making the election void on this 
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ing a decree of dissolution on a petition signed 
by a majority or other prescribed proportion of the 
voters of the municipality*” or by a smaller num- 
ber where a statutory ground of forfeiture is al- 
leged.#8 Judicial proceedings instituted by the state 
to test the corporate existence of a municipality*® 
are distinguishable in that they involve the validity 
of the original incorporation or organization rather 
than the dissolution of an existing de jure corpora- 


[§ 169] 5. Operation and Effect—a. In General. 


While the 


a judicial but exclusively a political 
question solely within the discretion 
of the legislative department, so that, 
while the courts may adjudge and 
enforce legal penalties against them 
and their officers for misusér or non- 
user of powers and franchises, they 
have no right to destroy a public 
agency which the legislature has cre- 
ated and in its plenary discretion 
sees fit to continue for the adminis- 
tration of affairs of the common- 
wealth. Peo. v. Morris, 13 Wend. 
(N. Y.) 325; Luehrman y. Shelby 
Taxing Dist., 2 Lea (Tenn.) 425. (2) 
To permit this would perniciously 
disturb the balance of powers essen- 
tial to the welfare and proper exist- 
ence of the American state and men- 
ace the perpetuity of our system of 
government. Cooley Const. Lim. (6th 
ed) pp 194-110. 

47. Boone County vy. Verona, 190 
Ky. 430, 227 SW 804. 

[a] Procedure generally.—(1) Un- 
der some statutes providing for dis- 
incorporation of a municipality by 
order of court, the procedure is sub- 
stantially the same as for incorpora- 
tion. In re Arcadia, (Mo. A.) 201 
SW 359. (2) Proceedings to incor- 
porate see supra §§ 33-48. 

[b] Changes after filing of peti- 
tion.— “We can hardly believe that 
the legislature intended that, regard- 
less of deaths,‘ withdrawals or other 
changes thereafter occurring, the 
court should enter an order annulling 
a charter merely because a majority 
of voters filed a petition. Such a 
construction would often result in the 
dissolution of a charter in opposition 
to the wishes of a majority of the 
voters. Therefore, it seems to us 
that in every case the court should 
give the parties \a reasonable oppor- 
tunity to investigate and take proof, 
and to the end that the judgment 
may represent, the choice of a major- 
ity of the voters, he may permit the 
filing of amended pleadings showing 
any changes in the status up to the 
time of the rendition of the judg- 
ment.” Ellingsworth v. Shacklette, 
201 Ky. 246, 248, 256 SW 395. 

[ec] Notice.—The proceedings are 
ineffectual where no notice is given 
as required by statute. Hambleton 
v. Dexter, 89 Mo. 188, 1 SW 234. 

[d] Questions for adjudication.— 
“The statute under consideration, 
dissolved every municipal corporation 
of the sixth class, when a majority 
of the voters therein, accept the 
effect of the statute, by signing a 
petition, expressing a desire that the 
statute take effect upon their town, 
describing it by metes and pounds. 
and stating the number of voters and 
inhabitants therein; file same in the 
clerk’s office of the circuit court, and 
give publication of the fact and its 
purpose as required by the statute. 
Any voter of the town may defend 
the action, but, the only defenses 
available to him would be that a 
majority of the voters were not sub- 
scribers to the petition, or the peti- 


The effect of the dissolution of a municipal cor- 
poration by repeal of its charter or otherwise, 
without provision for reincorporation, is to de- 
stroy and put an end to the existence of the cor- 
poration, its powers, functions, and franchises,°? 


tioners had not complied with the 
Statute in its preparation or publica- 
tion. The issues upon those facts 
would be the only questions for ad- 
judication. The duty of the court 
would be only to ascertain that the 
facts existed, upon which the legis- 
lature conditioned, that the act 
should apply to that town. If the 
facts exist, the court so adjudges: 
The acts of the court would seem to 
be judicial, but its judgment is the 
condition upon which the taking 
effect of the legislative act was predi- 
cated. The court does not adjudicate 
upon the necessity or political pro- 
priety of dissolving the corporation 
and hence does not exert any legis- 
lative power or function. It merely 
finds the facts to exist which show 
that the statute applies, and has 
taken effect, and the act of dissolu- 
tion is in fact the act of the legis- 
lature.”’ Boone County v. Verona, 
190 Ky. 430, 439, 227 SW 804. 

[e] No appeal (1) is permissible 
under some statutes. In re Arcadia, 
(Mo. A.) 201 SW 359, 360. (2) “The 
matter of incorporating or disincor- 
porating towns is a matter closely 
connected with the public welfare, 
and is one of those matters which the 
law has wisely left with the county 
court, and it was not intended to 
transfer the decision of the whole 
matter to the circuit court as would 
be done by appeal.” In re Arcadia, 
supra, : ‘ 

48. Houseman v. Anawalt, 85 W. 
Va, 60, 100 SE 848. 

[a] Municipalities incorporated 
before, as well as those incorporated 
after, the passage of such a statute 
are within its application. Anderson 
ve Friendly, 86 W. Va. 554, 104 SE 


[b] A writ of error lies to review 
the judgment of the trial court. 
Houseman v. Anawalt, 85 W. Va. 60; 
100 SE 848. 

49. See supra § 52. 

50. Boone County v. Verona, 190 
Ky. 430, 227 SW 804, 

51. Dodge v. Peo., 113 Ill. 491, 1 
NE 826; Ruohs vy. Athens, 91 Tenn. 
20, 18 SW 400, 30 AmSR 858; Burk vy. 
State, 5 Lea (Tenn.) 349. 

[a] There is no theoretical con- 
tinuance of the corporation; it goes 
out of existence as to all persons for 
all purposes. Walker v. Hast Rome, 
145 Ga. 294, 89 SH 204. 

[b] The corporation is defunct, 
and naught remains but to adminis- 
ter on its effects. Lilly v. Taylor, 88 
N.C. 4895) Burk -v. State, <b hea 
(Tenn.) 349. 

52. U. S.—Mt. Pleasant v. Beck- 
with, 100 U. S. 514, 25 L. ed. 699. 

Hli—Dodge v. Peo. 1132 Illy 4945 ot 
NE 826. 

Minn.—-State v. Reads, 76 Minn. 69, 
78 NW 8838. 
ree C.—Lilly v. Taylor, 88 N. ¢C. 

Tenn.—Ruohs vy. Athens, y1 Tenn. 
20, 18 SW 400, 80 AmSR 858; Burk 
v. State, 5 Lea 349, 


page and note number, 
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its capacity to sue®® and be sued,5* its offices®® 
and the authority and functions of its officers.5® 
Its territory and inhabitants are subject to such 
government as the state under constitutional 
limitation may impose.®? In the absence of a stat- 
ute so providing, the township in which a dis- 
solved municipality was located is not its Jegal 
successor.°* Under some statutes providing for the 
dissolution of a municipal corporation when the 
vote at an election is in favor thereof,®°® the dis- 
solution ipso facto becomes effective and complete 
at the expiration of a specified period of time 
after the date of the election,®® regardless of 
whether or not the adjustment of matters growing 
out of the dissolution has been completed by that 
time.*t The repeal of a special charter of in- 
corporation, which had been accepted by the town 
in leu of a previous charter under general laws, 
does not revive the first charter.®? 

[§ 170] b. As to Property and Liabilities—(1) 
Property Generally. An extinguished or dissolved 
municipal corporation does not own property.®? Its 
strietly publie property reverts to the crown or 
state,°* and may be disposed of by the legisla- 
ture,®° as in the case of other state property.% 
Other property which has been purchased by the 
inhabitants for other than governmental purposes, 
such as parks, lighting plants, waterworks, and 
street railways, owned by the municipality are sub- 
ject to peculiar considerations and regarded di- 


53. Beckwith v. Racine, 3 F. Cas. 68. Perkins v. Slack, 86 Pa. 270. 
Non £213. 7, Biss. 142. [aff 100: U.S. 69. U. S.—Girard v. Philadelphia, | supra. 
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versely in various states. In some states it is 
treated as private property held for the people of 
the locality,®’ while in other states it is treated 
as public property subject. to absolute legislative 
control.°’ Where the corporation is the trustee 
of a publie charity, the legislature may provide for 
a substitute trustee.°® 

[§ 171] (2) Liabilities and Enforcement against 
Property. ‘The debts and contracts of a municipal- 
ity,7° as well as liens and encumbrances on its 
property, remain after its dissolution, and some- 
times statutory provision is made for their enforce- 
ment,’® the legislature being expressly required by 
some constitutional provisions to make provision 
for the protection of the creditors of an abolished 
municipal corporation.?* While at law the creditor 
of a dissolved municipal corporation is without 
remedy,’* except as specially provided by stat- 
ute,”> a court of equity will afford relief"® by taking 
possession of the property of the dissolved cor- 
poration for the benefit of its creditors’? and en- 
forcing against it liens and encumbrances which 
survive the corporation.*® m 

[§ 172] c. As to Taxes. With the corporation, its 
offices and officers also become defunct,’® and no 
taxes can be thereafter either levied or collected 
by them.8° However, taxes levied for any spe- 
cial public purpose may be collected by the agency 
succeeding to that function,8! and those pledged 
to secure any municipal obligation may be collected 


Nielsen v. Utah Nat. Bank, 


dence. _ Ba 
(3) An attempted adjudica- 


514, 25 L. ed. 699]. 

54. Beckwith v. Racine, supra; 
Walker v. Hast Rome, 145 Ga. 294, 
89 SE 204. 

55. Crook v. Peo., 106 Ill. 237. 

56. Beckwith v. Racine, 3 F. Cas. 
Wome 28s 7 Biss. 142 [aff 1000: S. 
514, 25 L. ed. 699]; State v. Savannah, 
R. M. Charlit. (Ga.) 250; Dodge v. 
Peo, JIS 491, 1 NEY 8263, Crook 
Ve Peoe 106 Ml .237; Peo. v.. Brown, 
7 aaa 95; Boyd v. Chambers, 78 Ky. 

[a] The authority of the munici- 
pal treasurer to demand or recover 
money on behalf of the corporation is 
absolutely revoked. Dodge v. Peo., 
113 Ill. 491, 1 NE 826. 

57. Sullivan’s Island vy. Buckley, 
82S. C. 352, 64 SE 163. 

_ 58 Highland Grove Tp. v. Winni- 
Ae Junction, 125 Minn. 280, 146 NW 
59. See supra § 167. 
(>. Weeks v. Hetland, supra. 
202 NW 807. 

61. Weeks v. Hetland, supra. 

62. State v. Reads, 76 Minn. 69, 
78 NW 888; Ruohs vy. Athens, 91 
Tenn, 20, 18 SW 400, 30 AmSR 858; 
Burk y. State, 15 Lea (Tenn.) 349. 

63. Mt. Pleasant v. Beckwith, 100 

* U.S. 514, 25 L. ed. 699: 

64. Alexander y. Garcia, (Tex. 
Civ: A.) 168 SW 376. 

[a] A township within which a 
dissolved municipality was located is 
not in the absence of a statute so 
providing entitled to its funds or 
property. Highland Grove Tp. v. 
Winnipeg Junction, 125 Minn. 280, 146 
NW 974. 

65. Meriwether v. Garrett, 102 U. 
S. 472, 26 L. ed. 197; O’Conner v. 
Memphis, 6 Lea (Tenn.) 730; Luehr- 
man v. Shelby Taxing Dist., 2 Lea 
(Tenn.) 425. 

[a] The common council of the 
dissolved municipality is given au- 
thority by some statutes to direct 
the disposition of surplus funds. 
Highland Grove Tp. v. Winnipeg 
gen 125 Minn. 280, 146 NW 
74, 

66. See States [36 Cyc 870]. 

67. Peo. vy. Detroit, 28 Mich. 228, 
15 AmR 202, 


i Walt, i? Lovin ed.ro3. 
ue ge ee, ty; Fox, 64 Pa. 


R. I.—Smith v. Westcott, 17 R. I. 
366, 22 A 280, 13 LRA 217. 

Tenn.—Luehrman y. Shelby Taxing 
Dist., 2 Lea 425. 

Vt.—Montpelier v. East Montpelier, 
29 Vt 12, 67 AmD 748. 

70. Beckwith v. Racine, 3 F. Cas. 
No, 1,213). 7 Biss 142 [atre100 Wes. 
514, 25 L. ed. 699]; Smith-Courtney 
Co. v. Hertford County, 128 N. C. 149, 
108 SE 443; O’Conner y.. Memphis, 6 
Lea (Tenn.) 730. 

Impairment of obligation of con- 
tracts see Constitutional Law § 


639. 

71. U. S.—Meriwether v. Garrett, 
102 U. S. 472, 26 L. ed. 197; Mt. Plreas- 
ant v. Beckwith, 100 U. S. 514, 25 L. 
ed. 699. 

Ala.—Amy vy. Selma, 77 Ala. 103. 

Me.—Small v. Danville, 51 Me. 


309. 
Mass.—Oliver v. Worcester, 102 
New York, 3 


Mass. 489, 3 AmR 485. 

N. Y.—Bailey v. 

Hill: 531, 38 AmD 669 [aff 2 Den. 
433]. 

72. Branch v. Sour Lake, 9 F.. (2d) 
971; Young v. Colorado, (Tex. Civ. A.) 
174 SW 986;,\ Carthage v. Burton, 51 
Tex, Civ. A. 195, 111 SW 440. 

[a] The appointment of a receiver 
(1) of the abolished corporation is 
authorized by some statutes. Young 
v. Colorado, (Tex. Civ. A.) 174 SW 
986 (upholding the validitv of the 
statute and all the proceedings taken 
thereunder in a particular case, as 
against collateral attack); Carthage 
Vavburton, Sil @exg Civ. AO Ut 
SW 440. (2) Where a particular mu- 
nicipal corporation has not been 
abolished in the mode provided by 
law, but is still in existence, the ap- 
pointment of a receiver is not author- 
ized. Columbus First Nat. Bank v. 
North Pleasanton, (Tex. Civ. A.) 257 
SW 609. 

{b] A-filing and adjudication of 
claims (1) is provided for by some 
statutes. Nielsen v. Utah Nat. Bank, 
40 Utah 95, 120 P 211. (2) An allow- 
ance of a claim must be based upon 


-some legitimate and competent evi- 


tion of a claim ex parte, without a 
hearing and without notice, will not 
be upheld. Nielsen v. Utah Nat. 
Bank, supra. ‘ 

73. State v. Goodgame, (Fla.) 108 
S 836. 

74, Beckwith v. Racine, 3_F. Cas. 
No. .1,218, 7 Biss, 142 [aff 100 U. S. 
514, 25 L. ed. 699]; San Miguel Coun- 
ty Comrs. v. Pierce, 6 N. M. 324, 28 P 
512; O0’Conner y. -Memphis, 6 Lea 
(LTenn.) 730. 

[a] The doctrine of the Dartmouth 
college case affords no protection in 


| this particular, for this was a private 


corporation. Dartmouth College v. 
Woodward, 4 Wheat. (U. S.) 518, 4 
L. ed. 629. 

75. San Miguel County Comrs, v. 
Pierce, 6 N. M. 324, 28 P 512. 

Statutory remedies see supra text 
and note 72. : 

76. Mt. Pleasant v. Beckwith, 100 
Us S. 514, 25 Lid ed. 6995, iiiner oy. 
Pensacola, 17 F. Gas. No. 9,619, 2 
Woods 632; Amy v. Selma, 77 Ala. 
103; Bates v. Gregory, 89 Cal. 387, 26 
_ 891; Morris v. .State, 62 Tex. 
728. | 

77. Chalstran v. Township High 
School Dist. No. 13 Bd. of Education, 
244 Tll. 470, 91 NE 712. 

78. Mt. Pleasant v. Beckwith, 100 
U. S. 514, 25 L. ed. 699; Amy v. Sel- 
ma, 77 Ala. 103; Boyd v. Chambers, 78 
Ky. 140. 

[a] Public and quasi-private prop- 
erty distinguished.— (1) Strictly, 
public property is not subject to 
liens, since, being held for public 
uses only, it cannot be encumbered in 
favor of private persons, Meriwether 
v. Garrett, 102 U. S, 472, 26 L. ed. 
197. (2) On the other hand property 
held by the municipality in its quasi- 
private character is. subject to en- 
cumbrance (Morris v. State, 62 Tex. 
728), (3) and such encumbrance will 
be enforced in equity even after the 
corporation is extinct (Mt. Pleasant 
ee a 100 U. S. 514, 25 L. ed. 
6 é 

79. See supra § 169. 
rie Lillyeswe Daylorvmocna Nw. ce 
489. E 

81. Mt. Pleasant v.. Beckwith, 100 
U.S. 514, 25 L. ed. 699. . 
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in equity®? and applied to the obligation.8? Ordi- 
narily the courts cannot assess and levy taxes;%# 
but sometimes they are authorized by statute, in 
cases where the property of the dissolved corpora- 
tion is not sufficient to pay all claims legally estab- 
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ha, See 


[s § 112-171 i 


lished against it, to levy a tax upon all real and 
personal property within the limits of the municipal- 
ity as previously incorporated for the purpose of 
discharging such claims.®® 


III. POWERS AND FUNCTIONS GENERALLY 
[By Juan D. Miranpa] 


[§ 173] A. In General. The powers and functions 
of a municipal corporation represent and embody its 
life as a social and political organism,*® ‘‘function’’ 
expressing the proper activity or duty of the mu- 
nicipality,®* ‘‘power,’’ the legal faculty or authority 
to do an act.*® Considered together, they mark and 
define the relation of the municipal corporation to 
the state, county, township, and other instrumentali- 
ties of government, and also to natural persons, and 
the boundary ot its rights and duties as a corporate 
being.®? They are faculties of the organism which 
it may or must exercise to continue its existence and 
fulfill its purpose.°° The extent and operation of 
these functions and powers are always to be consid- 
ered with reference to the purpose and object of the 
creation and existence of the corporation,®' toward 
which all powers and functions are assumed to op- 
erate.°? Municipal corporations are designed ulti- 


mately for no other end but the welfare of the pub- | 
lic®? and especially of the communities where they | 
are established,** and to this end their functions © 


must be exercised.®® They are not established for 
the exclusive advantage of the corporators,°®® but for 
the public at large.®” 


82. Amy v. Shelby County 'faxing|166; 2 Bouvier L. D. p 21; 
Dist, 114.U. S. 387, 5 SCt 895, 29 L..| Comm, )p 275. 
ed. 172; Meriwether v. Garrett, 102 94, 
U. S. 472, 26 L. ed. 197. 95. See infra § 228. 
83. Amy v. Shelby County Taxing 96. 
MISE. oli USI s SSO moO, 890,12 enka] ae MOL 
ed. 172; Meriwether v. Garrett, 102 97. 
U.S. 472,026 T.-ed. 197. 98. See supra § 3. 
84. Meriwether v. Garrett, supra. 99. 


85. Carthage v. Burton, 51 Tex. 1. S.—Mt. 


See cases supra note 93. 
Herbert v. Benson, 2 La. Ann, 
See case supra note 96. , 


See infra § 185. 
U. Pleasant v. Beck- 


[§ 174] B. Source—1. In General. Being a crea- 
ture of the state®® a municipal corporation possesses 
such power and such only as the state confers upon 
it.° Ordinarily these powers are conferred by the 
legislature, but where the constitution authorizes 
a municipality to adopt its own charter it is held 
that the powers of such municipality are derived 
direct from the constitution.2 Subject to constitu- 
tional limitations the legislature may confer upon 
municipal corporations such powers as it sees fit.? 
It is a matter within its discretion. A municipal 
corporation may derive a particular power from dif- 
ferent grants of power.® It may derive its power to 
legislate from one or more of the provisions of the 
statute.® Since the term ‘‘corporation’’ ordinarily 
does not include municipal corporations,’ it is held 
that as a general rule statutes enacted to regulate 
the rights and liabilities of corporations are not 
applicable to municipal corporations.® 

[§ 175] 2. Home Rule Provisions—a. In General. 
Where the constitution authorizes a municipal eor- 
poration to adopt its own charter,® or amend it or 
adopt a new one,?” it is held that the powers of such 
corporation are derived direct from the constitution” 
2 Kent lished by long practice in local self- 

government; it is not a delegation 
from the law-making body of the 
State.” Haeussler Inv. Co. v. Bates, 
306 Mo. 392, 411, 267 SW 632. See 
State v. Becker, 290 Mo. 560, 634, 235 
SW 1017 [quot Metcalf v. St. Louis, 11 
Mo. 102, 105] (opinion of Blair, C. J.). 


[b] In Alaska.—“The only powers 
to be exercised by the municipal cor- 


Civ. A. 195, 111 SW 440. 

86. Cal.—Zottman v. San Francis- 
co, 20 Cal. 96, 81 AmD 96. 

Ill—Huesing v. Rock Island, 128 
Tll. 465, 21 NE 558, 145 AmSR 129. 

Iowa.—Clark v. Des Moines, 19 
Towa 199, 87 AmD 423. 

Mass.—Somerville v. Dickerman, 
127 Mass, 272. 

N. Y.—Carthage v. Frederick, 122 
N. Y. 268, 25 NE 480, 19 AmSR 490, 
10 LRA 178. 

N. C.—Smith v. Newbern, 70 N. C. 
14, 16 AmR 766. 

87. Black L. D.; Standard D. See 
Function 27 ©. J. p 925. 


88. Webster D. See Power [3l 
Cyc 1031]. 
89. Cooley Const. Lim. pp 231-233. 


Relation to county see infra § 184. 


90. 7 Encyclopedia Am.; Stand- 
ard D. 
91. U.S.—Los Angeles City Water 


Co. v. Los Angeles, 88 Fed. 720 [aff 
ie U; S. 558, 20 SCt 736, 44 L. ed. 
ie 

Ala.—Harris v. Livingston, 28 Ala. 
577; Mobile v. Yuilie, 3 Ala, 137, 36 
AmD 441. 

Fla.—Porter v. Vinzant, 49 Fla, 213, 
38 S 607, 111 AmSR 93. 

Mo.—Joplin y. Leckie, 78 Mo. A. 8. 
tin H.—State v. Ferguson, 33 N. H. 

N. Y.—Carthage v. Frederick, 122 
N. Y. 268, 25 NE 480, 19 AmSR 490, 
10 LRA 178. 

92. See cases supra note 91. 

93. Bossier Police Jury v. Shreve- 
port, 5 La. Ann. 661; Peo. v. Morris, 
138 Wend. (N. Y¥.) 325; Philadelphia v. 
Fox, 64 Pa. 169; East Tennessee 
Univ. v. Knoxville, 6 Baxt. (Tenn.) 


with, 100 U. S. 514, 25 L. ed. 699. 

Ala.—Inge v. Mobile Bd, of Public 
Works, 1385 Ala. 187, 38 S 678, 93 
AmsSR 20. 

Ila —Merrell v. St. Petersburg, 109 
S 315; State v. Ackerly, 69 Fla. 23, 67 
S 232; Porter v. Vinzant, 49 Fla. 213, 
38 S 607, 111 AmSR 93. 

Ida.—State v. Frederic, 28 Ida. 709, 
155 P 977. 

Ill.—Barnard vy. Chicago, 316 Ill. 
519, 147 NE 384, 38 ALR 1533; Rock- 
ford v. Nolan, 316 Ill. 60, 146 NE 
564; Chicago v. Murphy, 513 Ill. 98, 
144 NE 802; Potscn v. Chicago, 304 
Ill. 222, 186 NE 594; Peo. v. Dreher, 
302 Ill. 50, 1834 NE 22; Yeadon v. 
Clark, 276 Ill... 424,-114 NE 1028: 
Marengo v. Rowland, 263 Ill. 531, 105 


NE 285, AnnCas1915C 198; Chicago 
v. Kleuver, 257 Ill. 317, 100 NE 917. 
Ind.—East Chicago Co. v. Bast 
Chicago, 171 Ind. 654, 87 NE 17. 
lowa.—Clinton v. Cedar Rapids, 
etc., R. Co., 24 Iowa 455. 
Mass.—Atty.-Gen. v. Lowell, 246 


Mass. 312, 141 NE 45; Com. v. Plais- 
ted, 148 Mass. 3875;: 19) NH 224,. 12 
AmSR 566, 2 LRA 142. 

Mo.—State vy. Stobie, 194 Mo. 14, 
92 SW 191, 

Pa.—Schroeder vy. Scranton Gas, 
ete: Co.(20%Pa. Supers 256; 

Utah.—Salt Lake City v. Sutter, 61 
Utah 533, 216 P 234. 

Man.—Winnipeg St. R. Co v. 
Winnipeg Electric St. R. Co., 9 Man. 
219 


[a] As derived from the common 
law.—“The authority of cities to pass 
ordinances for its government is 
legislative in character, and is de- 
rived from the common law, estab- 


poration in the territory of Alaska 
must- be provided by Congress, and 
only such powers as are so expressly 
delegated or necessary to carry into 
effect those expressly granted may be 
exercised.” Fairbanks v. Independ- 
ent Meat Market, 4 Alaska 147, 149. 

2. See infra § 175. 

3. Joseph R. Foard Co. v. Mary- 
land,, 219 Fed. 827," 1301" CCA 497 3 
Schieffelin v. Hylan, 236 N. Y. 254, 
140 NE 689; Wetaskiwin v. C. & B. 
Townsites, Ltd., [1918] 3 WestWkly 
145 [app’ dism 14 Alta. L. 307, 45 
DomLR 482, [1919] 1 WestWkly 515 
(app dism 59 Can. S. C. 578, 51 Dom 
LR 252, [1920] 1 WestWkly 438)]. 

Delegation of power to municipal 
ae ee see Constitutional Law 

357. 

Legislative control see infra § 288. 


4 Clifton Dist. v. Cummins, 165° 
Ky. 526, 177 SW 482. 
5. Williams v. Chicago, 266 Ill. 


267, 107 NE 599, AnnCas1916B 514; 
Spiegler v. Chicago, 216 Ill. 114, 74 
NE 718; Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230. 

6 Arms .v., Chicago, 314 Ill, 316, 
145 NE 407; Consumers’ Co. y. Chi- 
cago, 313 Ill. 408, 145 NE 114. 


7 See supra § 9. 

8. O’Donnell v. North Attlebor- 
ough, 212 Mass. 248, 98 NE 1084; 
Linehan v. Cambridge, 109 Mass, 212. 

9. See supra § 27. 

See supra § 138. 

St. Louis v. Western Union 
Nel..Co.,. 149) OU. S.. 465,13 SCt 990) 37 
L. ed. 810; Ex p. Iverson, (Cal.) 250 
P 681; Perrysburg v. Ridgway, 108 
Oh. St. 245, 140 NE 595; Froelich v. 
Cleveland, 99 Oh. St. 376, 124 NE 212; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_pies a unique position. 


§ 175] 


and its adopted charter,'! and not from the legisla- 
ture.’2 The adopted charter is not a law passed by 
the corporation;'* it is a law of the state,!* having 
the same force and effect as a law directly enacted 
Such charter constitutes the 
organic law for the government of the corporation,!® 
and in purely municipal matters, affecting the mu- 
nicipal corporation only, it is supreme,'’ provided 
it is not in conflict with the constitution of the 
A charter framed by the inhabitants of a 


by the legislature.’ 


state.1§ 
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provisions.!® 


their affairs.?° 


municipal corporation, under authority to frame it, 


Billings v. Cleveland R. Co., 92 Oh. 
St. 478, 111 NE 155; State v. Lynch, 
88 Oh; St. 71, 102 NE 670, 48 LRANS 
720, AnnCasi1914D 949; Xydias 
Amusement Co. v. Houston, (Tex. 
Civ. A.) 185 SW 415; Le Gois v. State, 
80 Tex. Cr. 356, 360, 190 SW 724. 

“We no longer must look to the 
Legislature to grant to a city power 
to amend its charter or to insert 
therein any given provision, but we 
only look to the Acts of the Legis- 
lature to see if that body by any prvo- 
vision adopted has piaced any limi- 
tations on the power of a city to act 
in the matter. If therein we find no 
limitation placed on the city to 
amend its charter in any given par- 
ticular, and such provision is incon- 
sistent with no provision of the Con- 
Stitution and no general law of the 
State, the city has the authority to 
so amend its charter and adopt such 
provision without any grant of power 
further than that conferred by... 
the ‘Constitution. The authority and 
power is therein granted and con- 
ferred on the city by a higher power 
than the legislative body—the sov- 
ereign speaking through its written 
Constitution.” Le Gois v. State, su- 
pra. 

Constitutional provision as _ seif- 
executing see supra § 27. 

iivevbankesy, iello 62 (Cal. A. 826; 
2A LP La3 8. 

Necessity of adoption of charter 
see supra § 41. 

- 12. St. Louis v. Western Union 
Tel. Co., 149 U. S. 465, 13 SCt 990, 37 
L. ed. 810; Bank v. Bell, 62 Cal. A. 
320, 217 P 538; Froelich v. Cleveland, 


‘99 Oh, St. 376, 124 NE 212; Billings v. 


Cleveland R. Co.,-92 Oh. St. 478, 111 
NE 155; and cases supra note 11. 

“Prior to 1912 there was no express 
delegation of power to municipalities 
in the Ohio Constitution. . .. There- 
fore municipalities of the state, es- 
pecially the larger ones, were con- 
tinually at the door of Ohio’s General 
Assembly asking for additional po- 
litical power for municipalities, or 
modifications in some form of previ- 
ous delegations of such power. Such 
power, being legislative only, could 
be withdrawn from the municipali- 
ties, or amended, at any session of 
the Legislature. Municipalities were, 
therefore, largely a political football 
for each succeeding Legislature, and 
there was néither stability of law, 
touching municipal power, nor suffi- 
ecient elasticity of law to meet 
changed and changing municipal con- 
ditions. To the sovereign people of 
‘Ohio the municipalities appealed in 
the constitutional convention of 1912, 
and the Highteenth Amendment, then 
known as the ‘Home Rule’ Amend- 
ment, was for the first time adopted 
as a part of the Constitution of Ohio, 
wherein the sovereign people of .the 
state expressly delegated to the sov- 
ereign people of the municipalities of 
the state full and complete political 
power in all matters of ‘local self- 


government.’” Perrysburg v. Ridg- 
eee 108 Oh. St. 245, 255, 140 NE 


“The city of St. Louis occu- 
It does not, 
like most cities, derive its powers by 
grant. from the legislature, but it 
framed its own charter under express 
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[a] 


authority from the people of the 
State, given in the constitution.” 
St. Louis v. Western Union Tel. Co., 


149 U. S. 465, 467, 13 SCt 990, 37 L. 
ed. 810. 
13. 


Ex p. Sparks, 120 Cal, 395, 52 
P 715; Stern v. Berkeley, 25 Cal. A. 
685, 145 P 167, 

14. Ex p. Sparks, 120 Cal. 495, 52 
P 715; Grosjean y. San’ Francisco Bd. 
of Education, 40 Cal. A. 434, 181 P 
113; Stern v. Berkeley, 25 Cal. A. 685, 
145 P 167. 

15. Platt v. San Francisco, 158 Cal. 


74, 110 P 304; Stern v. Berkeley, 25 |. 


Cal. A. 685, 145 P 167; State v. Ander- 
son, 165 Minn. 150, 206 NW 51; 
Northern Pac. R. Co. v. Duluth, 153 
Minn. 122, 189 NW 9387; St. Louis v. 
Nash; (Mo.) 260 SW 985; Ex p. Smith, 
231. Mo. 111, 132, SW 607; Fruin- 
Bambrick Constr. Co. v. St. Louis 
Shovel Co., 211 Mo. 524, 111 SW 86; 
Meier vy. St. Louis, 180 Mo. 391, 79 
SW 955; Fitzgerald v. Cleveland, 88 
Oh. St. 338, 103 NE 512, AnnCasi1915B 


Froelich v. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Billings v.-Cleve- 
land "Re Coy S25Ob. St 478; ie Nia 
155; Hinz v.. Hubbard, 95 Okl. 164, 216 
P 440; In re Initiative Petition on 
Proposed Charter for Okmulgee, 89 
Okl. 134, 214 P 186. 

17. Froelich v. Cleveland R. Co., 
99 Oh. St. 376, 124 NE 212; Billings 
v. Cleveland R. Co., 92 Oh. St. 478, 
484, 111 NE 155; Hinz v. Hubbard, 95 
Okl. 164, 216 P 440; In re Initiative 
Petition on Proposed Charter for 
Okmulgee, 89 Okl. 134, 214 P 186. 

“Any provision in a charter at- 
tempting to confer powers upon a 
municipal government in excess of 
the powers permitted to be granted 
by the constitution, or disregarding 
in any way the limitations imposed 
by that instrument, would be invalid. 
But it does not follow from this that 
a city may not by its charter confer 
on its government powers which are 
different from those conferred by 
general laws upon the municipal 
governments of the state generally. 
It was contemplated by the framers 
of the amendment to the Constitu- 
tion that the provisions in a charter, 
adopted by a city, would differ from 
the general laws of the state, within 
the limits defined by the constitution. 
The object cf the amendment was to 
permit such differences and to make 
them effective. It must not be over- 
looked that the municipal govern- 
ment, as well after a charter has been 
adopted as before, is an arm or 
agency—a part—of the state. Every 
instrumentality established by a city 
or village under a home-rule charter, 
adopted in accordance with the con- 
stitution, rests upon the grant of the 
state itself, which has delegated to 
the municipality the capacity to exer- 
cise the power. The state has given 
its sanction to a charter or plan of 
local self-government when thus 
adopted. There is no imperium in 
imperio, except in the sense that by 
the approval of the state the city ex- 
ercises part of the sovereign power 
under the limitations imposed, and 
may thereby, subject to such limita- 
tions, exercise all powers of local 
self-government. This involves no 
lack of the harmony that is essential 
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has the force and effect of one granted by an act of 
the legislature when unrestrained by constitutional 
In some jurisdictions by force of con- 
stitutional provisions municipal corporations may 
themselves adopt and amend local laws relative to 
Such a constitutional provision re- 
quires no legislative sanction for its exercise so long 
as the subject matter is local.?+ 
duly adopted has been termed the ‘‘local constitu- 
tion’’ of the municipal corporation.” 


A home charter 


and no loss by the state of its proper 
authority over the city and its people. 
The charter becomes the organic law 
of the municipality so far as such 
local powers are concerned. But the 
authority of the state is supreme’ 
over the municipality and its citizens 
as to every matter and every rela-, 
tionship not embraced within the field 
of local self-government.” Billings 
v. Cleveland R. Co., supra. 

18. See infra § 175. 

19. Consumers’ Coal Co. vy. Lin- 
coln, 109 Nebr. 51, 189 NW 643. | 

20. See Browne v. New York, 125 
Mise. 1, 210 NYS 786 [rev on other 
grounds 213 App. Div. 206, 211 NYS. 
306 (af— 241 N. Y. 96, 149 NE 211)! 
(Const. art 12); Detamore v. Hindley,: 
Paine 322, 145 P 462 (Const. art 11; 

21. Detamore vy. Hindley, supra. 

22. In re Pfahler, 150 Cal. 71, 88 
hae 11 LRANS 1092, 11 AnnCas: 

[a] Origin—‘“During the life of. 
the constitution of 1851, until the’ 
amendments, our cities exercised only. 
such powers as were granted to them! 
by statute. All agree that Article 
XVIII was adopted for the purpose 
of changing that condition and of 
materially adding to the governmen-. 
tal status and power of our cities 
and villages. And yet under legisla-; 
tive control they had as much real 
power as is conceded to them by the 
construction contended for, by which: 
they would be compelled to run all of, 
their acts in the channels fixed by the! 
general assembly. The experiences' 
which created the public sentiment; 
that led to the adoption of this: 
amendment are well understood andi 
they are not confined to Ohio. The. 
admiration that has been everywhere 
excited for the work of the founders 
of our national and state govern- 
ments has been justified by their 
service. The general powers of each 
were well defined. But the municipal 
governments were not so favorably 
initiated or developed. Mxisting be- 
fore the institution of our system and 
without any constitutional definition 
of their powers, they fell by a sort of 
passive consent, and because it was 
deemed wise, under the control of 
the state legislatures. The ever- 
increasing needs and importance of 
urban populations were attended by 
a remarkable series of legislative 
makeshifts in the effort to meet these 
conditions, with results not at all 
satisfactory... It would seem to be 
evident that the administration of 
municipal affairs is a matter that is 
purely practical and local, wholly 
without important connection with 
the policies, partisan and otherwise, 
which naturally affect the operations 
of the national and state govern- 
ments, but by reason of the proce- 
dure followed. the government of 
cities has been largely determined 
and controlled by these extraneous 
influences, Inefficiencies and imper- 
fections of admitted and disquieting 
importance have long been too appar- 
ent in the conduct of these local af- 
fairs of the people. That which is 
called the municipal problem is and 
has been for many years a matter of 
serious concern to students of our 
institutions. It is natural that these 
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[§ 176] b. Limitations. 


_delegation.*° 


imperfections and inefficiencies should 
be attributed to the system under 
which they have occurred, and it is 
also natural that the people should 
desire to try the experiment of 
bringing these governments closer to 
themselves.” Fitzgerald v. Cleve- 
land, 88 Oh. St. 338, 360, 103 NE 512, 
AnnCasi915B 106. 

23. Minn.—Laird Norton Yards Vv. 
Rochester, 117 Minn, 114, 134 NW 
644, 41 LRANS 473. 

Nebr.—Consumers’ Coal Co. v. Lin- 


coln, 109 Nebr. 51, 189 NW 648; 
Schroeder v. Zehrung, 108 Nebr. 5738, 
188 NW 237. 


Oh.—State v. Hutsinpiller, 112 Oh. 
St. 468, 147 NE 647. 

Okl.—Hinz v. Hubbard, 95 Okl. 164, 
216 P 440; In re Initiative Petition 
on Proposed Charter for Okmulgee, 
89 Okl. 134, 214 P 186. 

Tex.—Le Gois v. State, 80 Tex. Cr. 
356, 190 SW 724. 

24. Northern Pac. R. Co. v. Du- 
luth, 153 Minn. 122, 189 NW 937; 
State v. Fitzgerald, 131 Minn. 116, 
154 NW 750; Grant v. Berrisford, 94 
Minn. 45, 101 NW 940, 1133; Consum- 
ers’ Coal Co. v. Lincoln, 109 Nebr. 51, 
189 NW 643; Walton v. Donnelly, 83 
Okl; 233, 201.2367. 

25. Laird Norton Yards v. Roches- 
ter, 117 Minn. 114, 134 NW. 644, 41 
LRANS 473; Grant'v. Berrisford, 94 
Minn. 45, 101 NW 940, 1133; Consum- 
ers’ Coal Co. v. Lincoln, 109 Nebr. 
51, 189 NW 643; Schroeder v. Zeh- 
rung, 108 Nebr. 573, 188 NW 237; Le 
Gois v. State, 80 Tex. Cr. 356, 190 SW 
724. 

Conflict between municipal regula- 
tions and statutes see infra text and 
note 43; and also infra § 222. 

26. Grant v. Berrisford, 94 Minn. 
45, 101 NW 940, 1133; Consumers’ 
Coal Co. v. Lincoln, 109 Nebr. 51, 189 
NW 6438. 

27. Laird Norton Yards v. Roch- 
ester, 117 Minn. 114, 134 NW 644, 41 
LRANS 473. 

[a] Discussion of rule.—‘‘Any city 
may frame a charter; but it must be 
in harmony with and subject to the 
Constitution and laws of the state. 
We conceive this to mean, not only 
the statute law, but the common law 
found in the decision of courts as 
well. It cannot be that under the 
provisions of home charters munici- 
pal corporations may abrogate the 
common-law rule of estoppel, or 
other settled equitable doctrines, in 
the conduct of the quasi municipal 
enterprises into which they may em- 
bark.” Laird Norton Yards v. Roch- 
ester, 117 Minn. 114, 121, 134 NW 
644, 41 LRANS 473. 

23. Gardenhire v. State, 26 Ariz. 
14, 221 P 228; Stern v. Berkeley, 25 
Cal. A. 685, 145 P 167; Standard Oil 
Co. v. Lincoln, (Nebr.) 207 NW 172; 
Consumers’ Coal Co. v. Lincoln, 109 
Nebr. 51, 189 NW 648; Schroeder v. 
Zehrung, 108 Nebr. 578, 188 NW 2387; 


A home rule charter 
adopted pursuant to a constitutional provision may 
not contravene any provisions of the constitution,”® 
or of the public policy of the state,** as 
by general laws®® or by its penal code.?é 
may not contravene the common law.?” But subject 
to these limitations the corporation may put into 
its charter any provisions for its municipal gov- 
ernment that it deems proper,”® including those pow- 
ers so connected, which might lawfully be delegated 
to it by the legislature,?? without waiting for such 
It may provide for the exercise of 
power on subjects connected with municipal con- 
cerns which are also proper for state legislation,*+ 
but upon which the state has not spoken, until it 
speaks;*? its position in this regard being analogous 
to that of the state to the federal government with 
reference to matters of interstate commerce.** 
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declared 
Also, it 


The 


Fitzgerald v. Cleveland, 88 Oh. St. 
338, 103 NE 512, AnnCas1915B 106. 

29. Gardenhire v. State, 26 Ariz. 
14, 221 P 228; Consumers’ Coal Co. v. 


Cag on 109 Nebr. 51, 189 NW 
30. Gardenhire v. State, 26 Ariz. 


14, 221 P 228; Consumers’ Coal Co. v. 
Lincoln, 109 Nebr. 51, 189 NW 643. 


81. Consumers’ Coal Co. v. Lin- 
coln, supra. 
32. Consumers’ Coal Co. v. Lin- 


coln, supra. ‘ 

33. See Commerce §§ 13-15. 

34. In re Pfahler, 150 Cal. 71, 88 
P 270, 11 LRANS 1092, 11 AnnCas 


els 
In re Pfahler, supra, 

36. Standard Oil Co. v. Lincoln, 
(Nebr.) 207 NW 172; Consumers’ Coal 
oe v. Lincoln, 109 Nebr. 51, 189 NW 

87. <Atty.-Gen. v. Detroit, . 225 
Mich. 631, 196 NW 391; Clements v. 
McCabe, 210 Mich. 207, 177 NW 722; 
Kalamazoo v. Titus, 208 Mich. 252, 
175 NW 480; State v. State Public 
Serv. Commn., 270 Mo. 429, 192 SW 
958, 198 SW 872; State v. Missouri, 
etc., Tel. Co., 189 Mo. 83, 88 SW 41; 
Consumers’ Coal Co. y. Lincoln, 109 
Nebr. 51, 189 NW 643; Stevenson v. 
Portland, 82 Or. 576, 162 P 509. 

[a] Discussion of rule.— “The 
charter provision, the ordinance, the 
argument made for the city, indeed, 
the suit itself, reflect a popular in- 
terest in, and, we conceive, a popular 
misunderstanding about the subject 
of home rule, so-called, in cities. 
There is apparent a widely spread 
notion that lately, in some way, 
cities have become possessed of 
greatly enlarged powers, the right to 
exercise which may come from mere 
assertion of their existence and the 
purpose to exercise them. Whether 
these powers are really inherent in 
the community, but their exercise 
formerly was restrained, or are de- 
rived from a new grant of power by 
the State, or may be property 
aserived to both inherent right and to 
a new grant, are questions which do 
not seem to bother very much the ad- 
vocates of the doctrine that they in 
any event exist. On the other hand, 
there is expression of grave doubt 
whether, in the view of the law, there 
has been any enlargement or exten- 
sion of the. subjects of municipal 
legislation and control or of the 
powers of cities except as those sub- 
jects and powers are specifically enu- 
merated and designated in the Con- 
stitution itself and in the home rule 
act, Political experiment has not 
yet produced, in this State, the au- 
tonomous city,—a little State within 
the State. We have a system of 
State government and the right of lo- 
cal self-government is, and always 
has been, a part of the system. We 
have, aS we have always had, a State 
Constitution, the fundamental law. 


constitutional grant to frame its own charter as- 
sumes that the form of government to be provided 
therein need not be the same as that provided by 
the legislature for municipal corporations gener- 
ally,?+ but such corporations may provide for such 
local organization as their local needs demand.** 
The charter may take the form of a grant or of a 
limitation of powers.*¢ But the corporation in fram- 
ing its charter may not assume all the powers that 
the state may exercise within the municipal limits,** 
but only powers, incident to it, of local concern.** 
There is a distinction between the power of the 
electorate of the corporation in adopting its charter 
and the power of the municipal governing body un-, 
der that charter.*? 
may be likened to the power of the people to form 
a constitution.*° 
tinguish between municipal powers and state pow- 


The power to form a charter 


It is not easy in all cases to dis- 


By it, now, as formerly, the legisla- 
tive power of the State, and all of it, 
is reposed for exercise in a legisla- 
ture; save only as reserved by refer- 
endum and initiative proceedings, 
which are not here involved.” Kala- 
mazoo v. Titus, 208 Mich. 252, 260, 
175 NW 480 [quot Atty.-Gen. v. De- 


trolt, 225 Mich. 631, 196 NW 391, 
38. Mich.—Atty.-Gen. v. Detroit, 


225 Mich. 631, 196 NW 391; Clements 
v. McCabe, 210 Mich. 207, 114 NW 
722; Kalamazoo y. Titus, 208 Mich. 
252, 175 NW 480. 

Mo.—State v. State Public Serv. 
Commn., 270 Mo. 429, 192 SW 958, 198 
SW 872; State v. Missouri, etc., Tel. 
Co., 189 Mo. 83, 105, 88 SW 41. ‘ 

Nebr.—Consumers’ Coal Co. vy. Lin-. 
oor 109 Nebr. 51, 189 NW _ 648,, 


Oh.—Fitzgerald v. Cleveland, 88 
ee St. 338, 103 NE 512, AnnCas1915B 

Tex.—Green v. Amarillo, (Civ. A.)' 
244 SW 241. : 

“T am thoroughly persuaded that! 
it never was within the contempla- 
tion of the framers of our system of 
government, or of our Constitution,' 
that any city, whether organized un-. 
der the general laws of this State, or 
under the provisions of the Constitu- 
tion which allow cities to frame their 
own charter, to confer upon cities 
anything more than a police power, 
and a strictly municipal power. And 
that the,power to enact all laws of 
civil conduct, and to prescribe all 
civil remedies among citizens, in 
short, to enact laws as distinguished 
from municipal regulations, is ex- 
pressly reserved to the Legislature 
of this State, and cannot be delegated 
by it.’ State v. Missouri, etc., Tel. 
Co., supra [quot Consumers’ Coal Co, 
v. Lincoln, supra]. j 

[a] “As to the scope and limita- 
tions of the phrase ‘all powers of lo- 
cal self-government,’ it is sufficient 
to say here that the powers referred 
to are clearly such as involve the ex- 
ercise of the functions of govern- 
ment, and they are local in the sense 
that they relate to. the municipal af-: 
fairs of the particular municipality.” 
Fitzgerald v. Cleveland, 88 Oh. St.: 
aia 344, 108 NE 512, AnnCasi915B 


[b] Compensation of school direc- 
tors may be controlled by charter 
provisions, Stern vy. Berkeley, 25 Cal., 
A. 685, 145 P 167. 

Delegation by legislature of non- 
municipal powers seé& Constitutional 
Law § 357. 

39. Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr: 51, 189 NW 6438; Noo- 
Mee v. Seaside, 97° Or. 64, 191° PR, 

Exercise of power see infra § 212, 
et seq. & 

40. Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 643. ‘ 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 
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§§ 176-178] 


ers;** each case must be considered as it arises, 
applying those principles which precedent and logic 


approve.*? 


Conflict between statute and home rule provisions. 
The provisions of home rule charters supersede ‘all 
those of the state in conflict with such charter pro- 
visions in so far as such laws relate to purely mu- 
nicipal affairs, where such provisions are not in con- 
flict with any provisions of the constitution;** but 
such charter provisions do not supersede provisions 
of the general laws of the state which are not in 
the character of municipal affairs.44 The limitation 
forbidding the adoption of any charter provisions 
contrary to the public policy of the state, as de- 
clared by general laws,** does not forbid the adop- 
tion of charter provisions as to any subject appro- 
priate to the orderly conduct of municipal affairs,* 
although they may differ in details from those of 


existing general laws.*? 


Initiative and referendum. Except when and to 
the extent that it may be inhibited by the consti- 
tution,*® municipal charters under home rule provi- 
sions may provide for the initiative and referendum 


41. Consumers’ Coal Co. v. Lin- 
coln, supra 
42. Consumers’ Coal Co. vy. Lin- 


coln, supra. 

43. Cal.—Los Angeles v. Central 
MrusSteco. sito Cal. 323,159 Py 1169's 
Loop Lumber Co. v. Van Loben Sels, 
173 Cal. 228, 159 P 600; Barber As- 
phalt Pav. Co. v. Costa, 171 Cal. 138, 
152 P 296; Law v. San Francisco, 144 


Cale sos4 07 oP 1014: “Fritz “vy.” San 
Francisco, 132 Cal. 373, 64 P 566; 
myrne, vi WOrain, 127 Cal./-663, 60 


433; Storke v. Santa Barbara, (A.) 
244 P 158; Sincerney v. Los Angeles, 
53 Cal. A. 440, 200 P 380; Helmer v. 
Sacramento County Super. Ct., 48 
Cal. A; 140, 191, P 1001; Grosjean. v. 
San Francisco Bd. of Education, 40 
Alera, aos, 181) P 1'3s-Muther ‘v. 
Capps, 38 Cal. A. 721,177 P 882. But 
see Ex p. Sweetman, 5 Cal. A. 577, 90 
P 1069 (holding otherwise as to the 
provisions of a charter adopted prior 
to a constitutional amendment reliev- 
ing the provisions of charters from 
the control] of general laws as to 
municipal affairs). 

Colo.—Pueblo v, 66 Colo. 
447, 182 P 884. 

Minn.—Northern Pac, R. Co. v. Du- 
Iuth 158 Minn, 122,189 P 937." - 

Mo. —Kansas City v. Marsh Oil Co., 
140 Mo. 458, 41 SW 943. 

Oh.—Froelich v. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Billings v. 
Cleveland R. Co., 92 Oh. St. 478, 111 
NE 155; Gobel v. Cleveland R. Co., 17 
OhNPNS 337. 

Okl.—Hinz v. Hubbard, 95 Okl. 164, 
216 P 440; In re Initiative Petition 
on Proposed Charter for Okmulgee, 
89 Okl. 1384, 214 P 186; Walton v. 


Kurtz, 


Donnelly, 83 Okl. 233, 201 P_ 367. 


[a] Discussion of rule.—‘“In so far 
as such a charter makes provision 
relative to any ‘municipal affair,’ it 
is the supreme law, paramount to any 
law enacted by the state legislature, 
and general laws enacted by _ the 
Jegislature in regard thereto can have 
no application. It is unnecessary to 
cite authorities to sustain this propo- 
sition, which has been so often de- 
elared as to have become practically 
elementary. That street and sewer 
work in a municipality, and the mak- 
ing of contracts therefor on the part 
of the municipality are ‘municipal 
affairs’ within the meaning of the 


‘-eonstitutional provision cannot be 


doubted. . . . Especially is this true 
where the expense of the work is to 
be borne by the municipality itself, 
as was the fact in this case. And we 
do not think it can be seriously ques- 
tioned that a municipality may pro- 
vide in its freeholders’ cnarter for a 
complete scheme for the doing of 


MUNICIPAL CORPOBATIONS 
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plan of government,*® such charter provision not 
being inconsistent with the federal constitutional 


provision guaranteeing to the states a republican 


or inherent.®9 


form of government.®°° 

[§ 177] ©. Nature—1l. In General. To a certain 
extent the powers of a municipal corporation are 
not dissimilar from those possessed by and incident 
to all artificial bodies created by law.®4 
nicipal corporations are distinguishable from other 
corporations in the manner already pointed out.®? 
From the point of view of their nature and char- 
acter the powers and functions of municipal cor- 
porations may be classified as governmental or mu- 
nicipal,®* discretionary or mandatory,°* legislative, 
executive, or judicial,®°> and general or particular.®*® 
From the point of view of the scope of the powers 
such powers may be classified as express,°*? implied,°* 


But mu- 


[§ 178] 2. As Governmental or Municipal—a, In 


General. 


such work that will be paramount to 
anything contained in any act of the 
state legislature, and that in regard 
to such municipality anything con- 
tained in any general law of the 
state that is inconsistent with the 
charter provisions must be inopera- 
tive.” Loop Lumber Co. v. Van Lo- 
ben Sels, 173 Cal. 228, 232, 159 P 600. 

44. In re Murphy, 190 Cal. 286, 212 
P 30; Ex p. Daniels, 183 Cal. 636, 192 
P 442, 21 ALR 1172; Froelich v. 
Cleveland, 99 Oh. St. 376. 124 NE 
212; Billings v. Cleveland R. Co., 92 
Ob! St? 478;'111 INP 155: 

45. See supra text and note 24. 

46. Grant v. Berrisford, 94 Minn, 
45, 101 NW 940, 1133; Consumers’ 
Coal Co. v. Lincoln, 109 Nebr..51, 189 
NW 6438; Froelich vy. Cleveland, 99 Oh, 
St. 376, 124 NE 212. 

47. Grant v. Berrisford, 94 Minn. 
45, 101 NW 940, 1133; Consumers’ 
Coal Co. vy. Lincoln, 109 Nebr. 51, 189 
NW 643; Froelich v. Cleveland, 99 
Oh. St. 376, 124 NE 212; Billings v. 
Cleveland R. Co., 92 Oh. St, 478, 111 
NE 155. See also infra § 222. 

[a] “Interesting in this connec- 
tion is the case of Grant v. Berris- 
ford, 94 Minn. 45, 101 NW 940, 1133, 
where it was held that a provision 
of a charter framed by the people 
omitting the statutory requirement 
of 90 days’ notice to the owner before 
suit might be brought by a material- 
man upon the contractor’s bond for 
the performance of a contract with 
the municipality was valid, the 
court saying: ‘The sole reason urged 
by defendants in support of their de- 
murrer is that the provision of the 
general law requiring notice of the 
nature and amount of the claims of 
the beneficiaries of the bond to be 
given within ninety days after the 
last item of labor or material is ap- 
plicable to the city of St. Paul, not- 
withstanding its charter provisions. 
This presents the question whether 
the charter provisions relating to 
contractors’ bonds are in harmony 
with and subject to the Constitution 
and Laws of the state, as required by 
constitutional amendment. If this 
limitation cn the power of cities in 
framing their charters is to be con- 
strued as prohibiting the adoption of 
any charter provisions relating to 
proper subjects of municipal legisla- 
tion and matters germane thereto, 
unless they are similar to and con- 
tain all the provisions of the general 
laws on the subject, then, as said by 
the learned trial judge: ‘‘All that the 
framers of a charter can do, where 
there is a law in existence at the 
time the charter is adopted, is to add 
such provisions as are not already 


While in a general sense the functions of 
municipal corporations are all of a public nature, it 
is well recognized and generally established®! that 
a municipal corporation acts in, or possesses, a dual 


contained in the law, and are not re- 
pugnant to it. If this is the extent 
of the power conferred upon cities to 
make their own charters, then tne 
constitutional grant is a mere form 
of words, of no practical value.’ It 
is clear that such is not a proper 
construction of the limitation. This 
limitation forbids the adoption of any 
charter provisions contrary to the 
public policy of the state, as declared 
by general laws, or to its penal code 
—for example, provisions providing 
for the licensing of prize fighting or 
gambling or prostitution, or those 
which are subversive of the declared 
policy of the state as to the sale of 
intoxicating liquor. But it does not 
forbid the adoption of charter provi- 
sions as to any subject appropriate 
to the orderly conduct of municipal 
affairs, although they may differ in 
details from those of existing gen- 
eral laws. This is necessarily so, for 
otherwise effect could not be given to 
the constitutienal amendment. which 
fairly implied that the charter adopt- 
ed by the citizens of a city may em- 
brace all appropriate subjects of mu- 
nicipal legislation, and constitute an 
effective municipal code, of equal 
force as a charter granted by a direct 
act of the legislature.’”’ Consumers’ 
Coal Co. v. Lincoln, 109 Nebr. 51, 59, 
189 NW 6438. 

48. See constitutional provisions; 
and Walker v. Spokane, 62 Wash. 312, 
113 P 775, AnnCas1912C 994. 

Contravention of constitutional 
provisions generally see supra text 
and note 23. 

49. In re Pfahler, 150 Cal, 71, 88 
P 270, 11 LRANS 1092,.11 AnnCas 
911; Walker v. Spokane, 62 Wash. 
312, 113, P 775, AnnCasi912C 994; 
ape v. Seattle, 53 Wash. 432, 102 
P 408, 


50.° In re Pfahler, 150 Cal. 71, 88 P 
270, 14° LRANS 1092, 11 AnnCas 911; 
Hartig v. Seattle, 53 Wash. 432, 102 
P 408. See Constitutional Law § 374. 


51. Richards v. Clarksburg, 30 W. 
Va. 491, 4 SH 774. 

52. See supra § 9 et seq. 

53. See infra §§ 178-180, 

54. See infra § 181. 

55. See infra § 182. 

56. See infra § 183. 

57. See infra § 189. 

58. See infra § 190. 

59. See infra § 188. 

60. Bryan v. West Palm Beach, 75 


SH aye bos 30, CS (6209 ono Cye]; 
Darlington v. New York, 31 N. Y. 164, 
88 AmD 248; Uvalde v. Uvalde Elec- 
tric, etc., Co. (Tex. Commn, A.) 250 
Sw 140 


6l. Sibley v. Ocheyedan Electric 
Co., 194 lowa 950, 187 NW 560. 
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capacity,®? or double character,®* or dual character, 
a twofold character,®* exercising correspondingly 
twofold funetions,®® two classes of powers,®’ two 
classes of rights,6® and two kinds of duties.®® 


62. U. S.—Clark v. Washington, 12 
Wheat. 40, 6 L. ed. 544; U. S. Bank v. 
Planters’ Bank, 9 Wheat. 904, 6 L. 
ed. 244; Dartmouth College v. Wood- 
ward, 4 Wheat. 518, 4 L. ed. 629; U.S. 
v. Sault Ste. Marie, 137 Fed. 258; Den- 
ver v. Porter, 126 Fed. 288, 61 CCA 
168; Gianfortone v. New Orleans, 61 
Fed. 64, 24 LRA 592; Allen v. Mc- 
Kean, 1 F. Cas. No. 229, 1 Sumn. 297; 
Flart vy. Bridgeport, 12) F. ‘Cas. No. 
6,149, 13 Blatehf. 289. 

Ark.—Fussell-Graham-Alderson Co. 
v. Forrest City, 145 Ark. 375, 224 SW 
745. 
cyte ages ria vy. Touchard, 5 Cal. 
o . 

Colo.—Denver v. Hubbard, 17 Colo. 
A. 346, 68 P 993. 

Conn.—Hourigan v. Verh 
Conn. 358, 59 A 487. 

Del.—Coyle v. McIntire, 12 Del. 44, 
30 A 728, 40 AmSR 109. 

Ga.—Dalton v. Wilson, 118 Ga. 100, 
44 SE 977, 98 AmSR 101. 

Ida.—Carson v., Genesee, 9 Ida. 244, 
74 P 862, 108 AmSR 127. 

Ill— Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCasi914B 339; Peo. v. Chicago, 
256 Ill. 558, 100 NE 194, 483 LRANS 
954, AnnCas1913E 305; Joliet v. Alex- 
ander, 194 Ill. 457, 62 NE 861. 

Ind.—State v. Fox, 158 Ind. 126, 63 
NE 19, 56 LRA 893; State v. Denny, 
118 Ind. 449, 21 NE 274, 4 LRA 65; 
Vaughtman v. Waterloo, 14 Ind. A. 
649, 43 NE 476; Laurel v. Blue, 1 Ind. 
A. 128, 27 NE 301. Salts 

Iowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276; Snouffer v. Ce- 
dar Rapids, etc., R. Co., 118 Iowa 287, 
92 NW 79; State v. Barker, 116 Iowa 
oo 89 NW 204, 98 AmSR 222, 57 LRA 


2 

Kan.—State v. Lawrence, 79 Kan. 
234, 100 P 485; Wellington v. Well- 
ington Tp., 46 Kan, 2138, 26 P 415. 

Ky.—Lexington vy. Thompson, 113 
Ky. 540, 68 SW 477, 24 KyL 384, 101 
AmSR 361, 57 LRA 775. 

La.—New Orleans, .etc., R. Co. v. 
Wew Orleans, 26 La. Ann. 478; Parker 
v. Scogin, 11 La. Ann. 629; Bossier 
Police Jury v. Shreveport, 5 La. Ann. 
nae Herbert v. Benson, 2 La. Ann. 

Me.—In re Opinion of Justices, 99 
Me. 515, 60 A 85; Small v. Danville, 
51 Me. 359. 

Mass.—Higginson vy. Boston School 
Treasurer, 212 Mass. 583, 99 NE 523, 
42 LRANS 215. 

» Mich.—Niles Water-Works v. Niles, 
59 Mich. 311, 26 NW 525; Peo. v. De- 
troit, 28 Mich. 228, 15 AmR 202; Peo. 
v. Hurlbut, 24 Mich. 44, 9 AmR 103. 

Mo.—State v. Kent, 98 Mo, A. 281, 
71 SW 1066. 

Mont.—Davenport v, Kleinschmidt, 
6 Mont. 502, 13 P 249 [app dism 145 
U. S. 644 mem, 12 SCt 983 mem, 36 
L. ed. 859 mem]. 

N. H.—O’Brien v. Rockingham 
County, 80 N. H. 522> 120 A’ 254; 
Rhobidas v. Concord, 70 N. H. 90, 47 
A 82, 85 AmSR 604, 51 LRA 381. 

N. Y.—International R. Co. v. 
Rann, (224 N:. °¥ 83, 120. NB) 536 
Missano v. New York, 160 N. Y. 123, 
54 NE 744 [rev 17 App. Div. 536, 46 
NYS 592]; Lloyd v. New York, 5 N. Y. 
369, 55 AmD 347; Matter of North- 
ern Bank, 85 Misc. 594, 148 NYS 70 
[aff 168 App. Div. 974, 148. NYS 70 
(aff 212 N. Y. 608 mem, 106 NE 749 
mem)]; Bailey v. New York, 3 Hilt 
531, 38 AmD 669 [aff 2 Den. 433]; 
Peo. v. Morris, 13 Wend. 325; Brick 
Presb. Church Corp. v. New York, 5 
Cow. 538 

Oh.—Cincinnati v. Cameron, 33 Oh. 
St. 3836; Western College of Homeo- 
pathic Medicine v. Cleveland, 12 Oh. 
St. 375; Wright v. Oberlin, 23 Oh. Cir. 


Norwich, 
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In | 


Ct. (6095 
Or.—Wagner vy. Portland, 
389, 60 P 985, 67 P 300. 
Pa.—Lehigh Water Co.’s App., 102 


40 Or. 


| Pa. 515 [aff 121 U.S. 388, 7 SCt 916, 


30 L. ed. 1059]; Western Say. Fund 
Soe. v. Philadelphia, 31 Pa. 175, 72 
AmD 730. * 

vVt.—Atkins v. Randolph, 31 Vt. 226. 

Wis.—Milwaukee v. Raulf, 164 
Wis. 172, 159 NW 819; Kaukauna 
Hlectric Light Co. v. Kaukauna, 114 
Wis. 327, 89 NW 542; Milwaukee v. 
Milwaukee, 12 Wis. 93. 

Eng.—Henly v. Lyme, 5 Bing. 91, 
15 ECL 486, 120 Reprint 995 [aff 3 
B. & Ad. 77, 23 ECL 43, 110 Reprint 
29~(aff 1 Bing. N.°-Cas. 222, 27 ECL 
614, 131 Reprint 1103, 8 Bligh. N. S. 
690, 5 Reprint 1097, 2 Ch & F. 331, 
6 Reprint 1180, 1 ERC 601)]; Mooda- 
lay v. Morton, 1 Bro. Ch. 469, 28 
Reprint 1245; Lynn v. Turner, Cowp. 
87, 98 Reprint 980; Rex v. Gardner, 
Cowp. 79, 98 Reprint 977; Philips v. 
Bury, 1 Ld. Raym. 5, 91 Reprint 900, 
2 T. R. 346, 100 Reprint 186; Thurs- 
field v. Jones, T, Jones 187, 84 Re- 
print 1209. 

“A municipal corporation such as a 
city has a two-fold character; one 
function being governmental, in 
which it is the agent of the State, 
the other proprietary, or private, for 
the purpose of providing local ne- 
cessities and conveniences for the 
community.”  Payette-Oregon Slope 
Irr. Dist. v. Peterson, 64 Or. 46, 52, 
128 P 8387, 129 P 123 [quot Carville 
ue Monee, 45 Nev. 305, 314, 202 P 

js 

[a] Well considered case.—‘‘This 
distinction is clearly laid down and 
established in the case of Bailey v. 
New York, 3 Hill 531.” Milwaukee 
v. Milwaukee, 12 Wis. 98, 101. 

[b] Importance of distincticn.— 
“This distincticn as to the different 
capacities in which municipal cor- 
porations act is important and is so 
well grounded as to be a part of the 
law of the land.” Mlwaukxee v. Raulf, 
164 Wis. 172, 179,159 NW 819. 

63. Nahant v. U. S., 136 Fed. 273, 
70 CCA 641, 69 LRA 723; Safety In- 
sulated Wire, etc., Co. v. Baltimore, 
66 Fed. 140, 13 CCA 375; Fussell- 
Graham-Alderson Co. v. Forrest City, 
145 Ark. 3875, 224 SW 745; Baillie 
ve Wallace, 24-Ida. 706, 185 P 850; 
Asbury v, Albemarle, 162 N, C. 247, 
78 SH 146, 44 LRANS 1189. 

[a] Municipal corporations ‘“pos- 
sess a double character, the one gov- 
ernmental, legislative, or public; the 
other in a sense proprietary or pri- 
vate. In its governmental or public 
character, the corporation is made by 
the state one of its instruments, the 
local depositary of certain limited 
and prescribed political powers to be 
exercised for the public good on’ be- 
half of the state, and not for itself. 
... But in its proprietary or private 
character the powers are conferred 
on the municipal corporation, not 
from considerations connected with 
the government of the state at large, 
but for the private advantage of the 
particular corporation as a distinct 
legal personality.” Safety Insulated 
Wire, etc., Co. v. Baltimore, 66 Fed. 
140, 148, 18 CCA 875. 

64 Vilas v. Manila, 220 U. S. 345, 
31 SCt 416, 55 L. ed. 491; O’Donnell 
v. Syracuse, 184 N. Y. 1, 76 NE 738, 
112 AmSR 558, 3 LRANS 1053, 6 Ann 
Cas 173 [rev 102. App. Div. 80, 92 
NYS 555]; Calkins vy. Ponca City, 89 
Okl. 100, 214 P 188. 

65. Yett v. Cook, 115 Tex. 205, 281 
SW... 837; Seattle v. Stirrat, 55 Wash? 
560, 104 P 834, 24 LRANS 1275. 


N. 
66. Calkins v. Ponca City, 89 Okl.| N. Y. 1, 76 
Uvalde|3 LRA 10538, 6 AnnCas 173 [rev 102 


100, 214 P 188; Uvalde vy, 


178 


[s 


one of these dual capacities, considered as an agency 
of the state,7° the corporation exercises functions _ 
and powers, possesses rights, and has imposed upon 
it duties variously designated as public,": legisla- 


Electric, etc., Co., (Tex. Commn. A.) 
250 SW 140. 


67. U: S.—Tuttle v. Cedar Rap- 
ids, 176 Fed. 86, 99 CCA 606; Omaha 
Water Co. v. Omaha, 147 Fed. 1, 77 
CCA 267, 12.LRANS 736, 8 AnnCas 
614 [app dism 207 U. S. 584, 28 SCt 
262, 52 L. ed. 351]. 

Cal.—Davoust v. Alameda, 149 Cal. 
69, 84 P 760, 5 LRANS 536, 9 Ann 
Cas 847. 

Colo.—Denver v. Mountain States 
Tel’ ete:, 'Co., 60 Colo. 225, 1845pe 
604; Veraguth v.-Denver, 19 Colo. A. 
473, 76 P 539; Denver v, Hubbard, 17 
Colo. A. 346, 68 P 993. 

D. C.—District of Columbia v. 
Tyrrell, 41 App. 463. 

Ga.—Dalton v. Wilson, 118 Ga. 
100, 44 SE 977, 98 AmSR 101. 

Ind. T.—Tahlequah y. Guinn, 5 Ind, 
T. 497, 82 SW 886. 

Iowa.—Norman v. Chariton, 201 
Iowa 279, 207 NW 134; Sibley v. 
Ocheyedan Electric Co., 194 Iowa 950, 
187 NW 560. 

Ky.—Georgetown vy. Com., 115 Ky. 


382, 73 SW 1011, 24 KyL 2285, 61 
LRA 6738, 1 AnnCas 961. 
La—New Orleans, etc, R. Co. v. 


New Orleans, 26 La. Ann. 473. 

Mich.—Kalamazoo v. Kalamazoo 
ce Judge, 200 Mich. 146, 166 NW 

8. 

N. Y.—O’Donnell v. Syracuse, 184 
N. Y. 1, 76 NE 738, 112-AmSR 558, 
3 LRANS 1053, 6 AnnCas 173; Maxi- 
milian v. New York, 62 N. Y. 160, 20 
AmR 468. 

Utah.—Ogden City y. Bear Lake, 


etc., Waterworks, etc., Co., 28 Utah 
25, 76 P 1069. 
68. New Orleans, etc., R. Co. v. 


New Orleans, 26 La. Ann. 478. 

69. Maximilian v. New York, 62 
N. Y. 160, 164, 20 AmR 468. 

“There are two kinds of duties 
which are impesed upon a municipal 
corporation: One is of that kind 
which arises from the grant of a 
special power, in the exercise of 
which the municipality is as a legal 
individual; the other is of that kind 
which arises, or is implied, from the 
use of political rights under the gen- 
eral law, in the exercise of which it 
is aS a sovereign. The former power 
is private, and is used for private 
purposes; the latter is public and is 
used for public purposes, The 
former is not held by the munici- 
pality as onerof the political divi- 
sions of the State; the latter is.” 
Maximilian v. New York, supra. 

70. See supra § 5; and infra § 178. 

71. U. S—vVilas v. Manila, 220 
U. S. 345, 31 SCt 416, 55 L. ed. 4913 
Winona yv. Botzet, 169 Fed, 321, 94 
CCA 563, 23 LRANS 204; Folsom v. 
Greenwood County, 187 Fed. 449, 69 
CCA 473; Nahant v. U. S., 136 Fed, 
273, .70.CCA 641,189 DIRA 723. 

Ark.—Fussell-Graham-Alderson Co, 
He ORE REE City, 145 Ark. 375, 224 SW 


Colo.—Denver v, Mountain States 
oer ete; Co. OU -Coloy: 225) Asie wae 
04. 

D. C.—District of 
Tyrrell, 41 App. 463. 

Ida.—Baillie vy, Wallace, 
706, 1385 P 850. 

Iowa.—Sibley v. Ocheyedan Elec- 
tric Co., 194 Iowa 950, 187 NW 560. 

Kan.—Rose v. Gypsum City, 104 
Kan, 412, 179 P 348; Wichita Water 
Co. v. Wichita, 98 Kan. 256, 158 P 
49; State v. Lawrence, 79 Kan, 234, 
100 P 485. 

Mich.—Kalamazoo yv. Kalamazoo 
cae Judge, 200 Mich. 146, 166 NW 


Columbia v., 


24 Ida. 


Y.—O’Donnell v. Syracuse, 184 
NE 738, 112 AmSR 558, 


For. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tive," political,”* or governmental; 


this capacity a municipality acts as a sovereignty.”® 
In the other of these dual capacities, not consid- 
ered as an agency of the state,’® the municipal cor- 


App. Div. 80, 92 NYS 555]; Spring- 
field F. & M. EnsyCor ry: Keeseville, 
148 N. Y. 46, 42 NE 405, 51 AmSR 
667, 30 LRA 660: Lloyd v. New York, 
5 ON. Y. 369, 55 AmD. 347. 

N. C.—Asbury v. Albemarle, 162 N. 
C. 247, 78 SE 146, 44 LRANS 1189; 
Hull v. Roxboro, 142 N. C., 453, 55 
SE 351, 12 LRANS 638; Wood v. 
Oxford, 97 Ns GC. 227; 20S 658. 

Oh.— Russo v. Cleveland, as Os 1G, 
A. 25. 

Wash.—Malette v. Spokane, 177 
Wash, 205, 137 P 496, 51 LRANS 686, 
AnnCasi1915D 225; Seattle v. Stirrat, 
pace eh 560, 104 P 834, 24 LRANS 

{a] “fhe American municipal cor- 
poration is simply and purely a 
Strictly public corporation. It is a 
corporation of citizens, for citizens 
and by citizens. Its sole object is 
local government.” 1 Beach Public 
Corporations § 118 [quot Beale v. 
Pankey, 107 Va. 215, 222, 57 SE 661, 
12 AnnCas 1134]. 

72. U. S.—Omaha Water Co. v. 
Omaha, 147 Fed. 1, 77 CCA 267, 12 
LRANS 736, 8 AnnCas 614 [app dism 
207 UO. Si 584, 238 SCt<262)-52 Loed 
351]; Nahant v. U. S. 136 Fed. 273, 
70 CCA 641, 69 LRA 723. 

Colo.—Denver v. Mountain 
Hels, ete iCo.+6%) \Coloy 225: 
604. 

Ida.—Baillie v. Wallace, 
706, 135 P 850. 

Iowa.—Sibley v. Ocheyedan BHlec- 
tric Co., 194 Iowa 950, 187 NW 560. 

Kan.—Rose v. Gypsum City, 104 
Kan. 412, 179 P 348; Wichita Water 
C0. -v. Wichita, 98 Kan. 256, 158 P 
49; State v. Lawrence, 79 Kan. 234, 
100 P 485. 

_Mich.—Kalamazoo vy. Kalamazoo 
ae Judge, 200 Mich. 146, 166 NW 


N. Y.—Missano vy. New York, 160 
N. Y. 128, 54 NE 744 [rev 17 App. 
Div. 536, 45 NYS 592], 

N. C..—Asbury v.° Albemarle, 162 
N. C. 247, 78 SH 146, 44 LRANS 1189. 

Okl.— Calkins v. Ponca: City, 89 
Okl. 100, 214 P 188. 

Pa.—McCormick vy. 
246 Pa. 169, 92 A 195. 

Ont.—Wilson v. Ingersoll, 
L. 260, 11 OntWN 247, 

73. Winona vy. Botzet, 169 Fed. 321, 
94 CCA: 563, 23 LRANS 204; Larimer 
County v. Ft. Collins, 68 Colo. 364, 
189 P 929; District of Columbia v. 
Tyrrell, 41 App. (D. C.) 463; Chase- 
Hibbard Milling Co. v. Elmira, 207 
N. Y. 460, 101 NE 158, 47 LRANS 
470; Springfield F. & M. Ins. Co. v. 
Keeseville, 148 N. Y. 46, 42 NE 405, 
51 AmSR 667, 30 LRA 660; Maxi- 


States 
184 P 


24 Ida. 


Hanover Tp., 


38 Ont. 


milian v. New Mork, 76245 NW. 1160, 
20 AmR 468. 
74 U. S.—Trenton v. New Jersey, 


262 U. S. 182, 43 SCt 534, 67 L. ed. 
987; Vilas v. Manila, 220 U. S. 3465, 
sist Sct 416,55 Li. ed. 491; Tuttle v. 
Cedar Rapids, 176 Fed. 86, 99 CCA: 
606; Omaha Water Co. v. Omaha, 147 
Fed. 1, 77 CCA 267, 12 LRANS 736, 
8 AnnCas 614 [app dism 207 U. S. 
584 mem, 28 SCt 262 mem, 52 L. ed. 
351 mem]. 

Ark.—F ussell-Graham-Alderson Co., 
eee cae City, 145 Ark. 375, 224 SW 

Colo.—Larimer County v. Ft. Col- 
lins, 68 Colo. 364, 189 P 929; Denver 
v. Mountain States Mell, sete: iCo:,, 67, 
Colo. 225, 184 P 604. 

D. C.—District of Columbia v. Tyr- 
rell, 41 App. 463. 

Ida.—Baillie v. Wallace, 24 Ida. 
706, 135 P 850; Haton v. Weiser, 12 
Ida. 544, 86 P 541, 118 AmSR 225. 

wil: —Peo. Va Chicago, 256 ll. 558, 
100 NE 194, 48 LRANS 954, AnnCas 
1913E 305. 
- JIowa.—Norman vy. Chariton, 201 
lowa 279, 207 NW 134; Sibley v. 
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Ocheyedan Hlectrie Co,, 194 Iowa 950, 
187 NW 560. 

Kan.—Baker vy. Kansas City, 
Kan, 27, 233 P 1012; Rose v. Gypsum 
City, 104 Kan, 412, 179 P 348; Wich- 
ita Water Co. v. Wichita, 98. Kan. 256, 
158 P 49; State v. Lawrence, 79 Kan. 
234, 100 ’P 485. 

Mass.—Higginson vy. Boston School 
Treasurer, 212 Mass. 583, 99 NE 523, 
42 LRANS 215. 

Mich.—Kalamazoo 
wae Judge, 200 Mich. 


118 


v. Kalamazoo 
146, 166 NW 


N. Y.—International R. Co. v. 
Rann? .234 ‘IN VAY): 88.0220 7 NBA 53: 
Chase-Hibbard Milling Co. v. Elmira, 
207 N. Y. 460. 101 NE 158, 47 LRANS 
470; Oakes Mfg. Co. v. New York, 
206 N. Y. 221, 99 NE 540, 42 LRANS 
286; Matter of Rapid Transit R. 
Comrs., 197 N.cY. 81, 90) INE: 456, 36 
LRANS 647, 18 AnnCas 366; Wilcox 
v. Rochester, 190 N. Y. 137, 82 NE 
1119, 17 LRANS 741, 13 AnnCas 759 
[rev 114 App. Div. 734, 99 NYS 1020]; 
O’Donnell vy. Syracuse, 184 N. Y. 1, 
76 NE 738, 112 AmSR 558, 3 LRANS 
1053, 6 AnnCas 173 [rev 102 App. Div. 
80, 92 NYS 555]; Missano v. New 
York, 160 N. Y. 123, 54 NE 744 [rev 
Lf App Div. .'536,- 45 NYS 592); 
Springfield F. & M. Ins. Co, v. Keese- 
ville, 148 N. Y. 46, 42 NE 405, 51 
AmSR 667, 30 LRA 660; Maximilian 
v. New York, 62 N. Y. 160,20 AmR 
468; Lloyd v. New York, 5 N. Y. 369, 
55 AmD 347 

N. C.— Asbury v. Albemarle, 162 
N. C.. 247, 78 SE 146, 44 LRANS 
1189; Hull v. Roxboro, 142 N.C. 4538, 
55 SE 351, 12 LRANS 6388. 

Oh.—Russo y. Cleveland, 28 O. C. 


AW D5: 

Okl.—Calkins vy. Ponea City, 89 Okl. 
100, 214 P 188. 

Or.—Hillsboro v. Public Serv. 


Commn. 97° Or.1320, 87 HP: 617, 192 
P 390; Payette-Oregon Slope _ Irr. 
Dist. v. Peterson, 64 Or. 46, 128 P 
837, 129 P A238. 

Pa.—McCormick v. 
246 Pa. 169, 92 A195, 

Tex.—yYett v. Cook, 115 Tex. 205, 
281 SW 8387; Uvalde v. Uvalde Elec- 
re ete., Co., (Commn. A.) 250 SW 
140. 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

Wis.—Milwaukee v, Raulf, 164 
Wis. 172, 159 NW 819. 

75. See infra § 179. 

76. See infra § 180. 

77. U.S.—Trenton v. New Jersey, 
262 U; S.182) 43) SCt 534; 67 Le ed. 
CEG Springfield Gas, ete., (Oop bain 
Springfield, 257 U. S. 66, 42 SCt 24, 
66 lL. ed. 131 [aff 292 Ill. 236, 126 NE 

739]; Winona v. Botzet, 169 Fed. 321, 
94 CCA 563, 23 LRANS” 204; Nahant 
Wen ale Sy, 136 Fed. 273, 70 CCA 641, 
69 LRA 723. 

Ark. aoe aeeGeaham aidecsor Co, 
v. Forrest City, 145 Ark, 375, 224 SW 
745. 

D. C.—District 
Tyrrell, 41 App. 463. 

Ida.—Baillie v. Wallace, 24 Ida. 
706, 185° P 850. 

Iil_—Peo. v. Chicago, 256 Ill. 558, 
100 NE 194, 43 LRANS 954, AnnCas 
1913E 305. 

Iowa.—Sibley v. Ocheyedan Hlec- 
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of Columbia  v. 


tric Co., 194 Iowa 950, 187 NW 560; 
Hedge v. Des Moines, 141 Iowa 4, 119 
NW 276. 


Kan.—State vy. Lawrence, 79 Kan. 
234, 100 P 485. 

Mass. —Higginson vy. Boston School 
Treasurer, 212 Mass. 583, 99 NE 5238, 
42 LRANS 215. 

N. Y.—International R: Co. v. 
Rann, 224 N. Y. 838, 120 NE 153; 
O’Donnell v. Syracuse, 184 N. Y. 1, 
76 NE 738, 112 AmSR 558, 3 LRANS 
1053, 6 AnnCas 173 [rev 102 App. Div. 
80, 92 NYS 555]; Missano v. New 
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poration exercises functions and powers, possesses 
rights, and has imposed upon it duties variously 
designated as private,’? quasi-private,"* proprietary,”® 


York, 160 N, Y. 128, 54 NE 744 [rev 
17° App. Div. 686, NYS 592]; 
Springfield F. & M. Ins. Co, v. Keese- 
ville, 148 N. Y. 46, 42 NE 405, 51 
AmSR 667, 30 LRA 660; Maximilian 
v. New York, 62 N. Y. 160, 20 AmMR 
468; Lloyd v. New York, 5 N. Y. 369, 
55 AmD 347. 

N. C.—Asbury v. Albemarle, 162 N. 
C. 247, 78 SE 146, 44 LRANS 1189. 


aaa v. Cleveland, 28 O. C. 
A. 25. 

Or.—Payette-Oregon Slope irr; 
Dist. v. Peterson, 64 Or. 46, 128 P 


88129) P1223; 

Pa.—McCormick Vv. 
246 Pa. 169, 92 A 195. 

Tex.—yYett v. Cook, 115 Tex. 205, 
281 SW 837. 

Wash.—Malette v. Spokane, T77 
Wash. 205, 137 P 496, 51 LRANS 686, 
AnnCasl1915D 225; Seattle v. Stirrat, 
PN te a 560, 104 P 834, 24 LRANS 

“The municipal corporation is al- 
lowed to go into the business only 
on the theory that thereby the public 
welfare will be subserved. So far 
as gain is an object it is a gain toa 
public body and must be used for 
public ends.” Springfield Gas, etc., 
Co. v. Springfield, 257 U. S, 66, 70, 
42 SCt 24, 66 L. ed. 1381. 
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78. Denver v. Mountain States 
Tel., ete., Co., 6% Colo. 225, 184 P 
604; Sibley v. Ocheyedan HElectrie 


Co., 194 Iowa 950, 187 NW 560; Rose 
v. Gypsum City, 104 Kan. 412, 179 
P 348; Wichita Water Co. v. Wichita, 
98 Kan. 256, 158 P 49; Kalamazoo v. 
Kalamazoo Cir. Judge, 200 Mich. 146, 
166 NW 998. 

79. U. S.—Trenton v. New Jersey, 
262 U. S. 182, 438 SCt 534, 67 Li. ed. 
937; Tuttle v. Cedar Rapids, 176 Fed. 
86, 99 CCA 606; Winona v. Botzet, 
169 Fed. 321, 94 CCA 563, 23 LRANS 
204; Omaha Water Co. v. Omaha, 
147 Fed. 1, 77 CCA 267, 12 LRANS 
736, 8 AnnCas 614 [app dism 207 
U. S. 584.28 SCt- 262, 52-L..ed. 535005 
Nahant vigsU..S.,5186. Pedi 27338 (0 
CCA 641, 69 LRA 723. 

Ark.—Fussell-Graham-Alderson Co. 
v. eorete City, 145 Ark. 375, 224 SW 
745. 

Cal.—Marin Water, etc., Co. 
Sausalito, 49 Cal. A. 78, 193, P 294. 

Colo.——Larimer County v. Ft. Col- 
lins, 68 Colo. 364, 189 P 929; Denver 


Vv. 


v. Mountain States Tel., etc., Co., 67 
Colo. 225, 184 P 604. 
Ida.—Baillie v. Wallace, 24 Ida. 


706, 185 P.850; Eaton v. Weiser, 12 
aise 544, 86 P 541, 118 AmSR 225. 


Towa.—Norman v. Chariton,. 202 
Iowa 279, 207 NW 134. 
Kan.—Baker v. Kansas City, 118 


Kan, 27, 233 P 1012; Rose v. Gypsum 
City, 104 Kan, 412, 179 P 348; Wich- 
ita Water Co. v. Wichita, 98 Kan. 
256, 158 P 49; State v. Lawrence, 79 
Kan, 234, 100 P 485. 

Mich.—Kalamazoo y. Kalamazoo 
re Judge, 200 Mich, 146, 166 NW 
99 


N. Y.—Oakes Mfg. Co. v. New 
York, 206 N.Y. 221, 99 NH 540,42 
LRANS 286; Matter of Rapid Transit 
R: Comrsiet 9 Ni WY.) 815 90,NE e456; 
86 LRANS 647, 18 AnnCas 366; 
O’Donnell v. Syracuse, 184 N. Y. 1, 
76 NE 7388, 112 AmSR 558, 3 LRA 
1053, 6 AnnCas 173 [rev 102 App. 
Div. 80, 92 NYS 555]; Missano v. New 
York, 160 N. Y. 1238, 54 NE 744 [rev 
17 App. Div. 536, 45 NYS 592]. 

N. C.— Asbury v. Albemarle, 162 
N. C. 247, 78 SE 146, 44 LRANS 1189. 

Or.—Hillsboro v. Public Serv. 
Commi, 9bcOr: 320 18i ee bin, 2 
PF3905 

Pa.—McCormick v. Das 
246 Pa. 169, 92 A 195. 

Tex.—Uvalde v. Uvalde Electric, 
etc., Co., (Commn, A.) 250 SW 140. 

Wash.—Malette v. Spokane, 77 
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business,®° commercial,*! ministerial,®* or merely mu- 
nicipal;®* and acting in this capacity the municipal- 
ity acts as a private or quasi-private corporation, en- 
joying powers and privileges conferred for its own 
While the courts are confronted with diffi- 
culty in drawing the line of distinction between 
governmental functions and powers and private or 
proprietary functions,®° the two are clearly separate 
and distinet,’* and the functions of thé corporation 
in its legislative or governmental capacity should 
not be confused with its functions in its proprietary 
capacity.®* The fact that the legislature has blended 
the public and private functions of a municipal 
corporation in one grant of power does not destroy 
’ the clear and well settled distinction between them.*® 
In its public char- 
acter a municipal corporation is the agent of the 
state,°° acting as an arm of the sovereignty of 


benefit.§*4 


[§ 179] b. Governmental.®® 


Wash. 205, 137 P 496, 51 LRANS 686, 
AnnCasi915D 225; Seattle v. Stirrat, 
ae Wash, 560, 104 P 834, 24 LRANS 
1275. 

Wis.—Milwaukee v. Raulf, 164 Wis. 
172; 159) NW'819. 

80. Tuttle v. Cedar Rapids, 176 
Fed. 86, 99 CCA 606; Omaha Water 
Co. v. Omaha, 147 Fed. 1, 77 CCA 267, 
12 LRANS 736, 8 AnnCas 614 [app 
dism 207 U. S. 584; 28 SCt 262, 52 
L. ed. 351]; Larimer County v. Ft. 
Collins; “68 . Colo. 243 64,4 £89;= P9201. 
Uvalde v. Uvalde Electric, ete., Co., 
(Tex. Commn. A.) 250 SW 140. 

81. Denver v. Mountain States 
Trel:; ete., Co., 67 Colo. 225,'184..P 
604; Rose v. Gypsum City, 104 Kan. 
412, 179 P 348; Wichita Water Co. v. 
Wichita, 98 Kan. 256, 158 P 49. 

82. Norman vy. Chariton, 201 Iowa 
279, 207 NW 134. 

83. District of Columbia v, Tyr- 
rell, 41 App. (D..C.) 463. 

84 See infra § 180. 

85. Pass Christian vy. Fernandez, 
100 Miss. 76, 56 S 329, 39 LRANS 
649; Griffith v. Butte, 72 Mont. 552, 
234 P 829; Springfield F. & M. Ins. 
Co. v. Keeseville, 148 N. Y. 46, 42 NE 
405, 51 AmSR 667, 30 LRA 660. 

86. Sibley v. Ocheyedan Electric 
Co., 194 Iowa 950, 187 NW 560. 

_87. Sibley v. Ocheyedan Electric 
Co., supra. 

. Peo. v. Detroit, 28 Mich. 228, 
15 AmR 202. 

89. “Governmental power’ see 
Governmental 28 C, J. p 753 text and 
note 7. 

“Governmental function” see Gov- 
ernmental 28 C.'’ J. p.753. text and 
note 6. 

so. See supra § 5. 

91. Hedge v. Des 141 
Iowa 4, 119 NW 276. 

92. Jefferson City Gas Light Co. 
v. Clark, 95 U. S. 644, 24 L. ed. 521; 
Chelsea v. Treasurer, etc., 237 Mass. 
422, 130 NE 397; Galveston v. Pos- 
nainsky, 62 Tex. 118, 50 AmR 517. 

In this character the municipality 
loses its generic and historic faculty 
of self-government and becomes, like 
the quasi corporation, “an agency of 
the state through which it can most 
conveniently and _ effectively dis- 
charge the duties which the state, 
as an organized government, assumes 
to every person, and by which it can 
best promote the welfare of all.” 
Galveston v. Posnainsky, 62 Tex. 118, 
126, 50 AmR 517. 

' o3. U. S.—Trenton vy. New Jersey. 
262 U.S. 182, 43 SCt 534, 67 L.’ ed. 
937; Mt. Pleasant v. Beckwith, 100 
U. S. 514, 25 L. ed. 699; Broughton 
v. Pensacola, 93-U. S. 266, 23) Ll. 'ed. 
896; Weightman v. Washington 
Corp., 1 Black 39, 17 L. ed. 52; Fowle 
v. Alexandria, 3 Pet. 398, 7 L. ed. 
719; Tulsa v. Oklahoma Natural Gas 
1Co., 4 EF. (2a)2 399 Fapp 'dism* 269 
U, 8S: 527 mem; 46° SCt 17° mem, ”°70 
L. ed. 395 mem]; Winona vy. Botzet, 


Moines, 
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169 Fed. 321, 94 CCA 5638, 23 LRANS 
204; U. S. v. Sault Ste. Marie, 137 
Fed. 258. 

Ala.—State v. Gullatt, 210 Ala. 452, 
98 S 373; Dargan v. Mobile, 31 Ala. 
469, 70 AmD 505. 

Cal.—Touchard v. Touchard, 5 Cal. 
306; Santa Monica v. Los Angeles 
County,’ 15 Cal. A. 710, 115 RP 945. 

Colo.—Denver y. Hubbard, 17 Colo. 
A. 346, 68 P 993. 

Conn,.—State v. Cederaski, 80, Conn. 
478, 69 A 19. 

D. C.—District of 
Tyrrell, 4% App. 463. 

Fla.—Malone v. Quincy, 66 Fla. 52, 
62 S 922, AnnCas1916D 208; Hardee 
v. Brown, 56 Fla. 377, 47 S 834. 

Ga.—Penick v. Foster, 129 Ga. 217, 
58 SE 773, 12 LRANS 1159, 12 Ann 
Cas 346; Dalton y. Wilson, 118 Ga. 
100, 44 SE 977, 98 AmSR 101. 

Ill.—Chicago v. Tribune Co., 307 
Ill. 595, 1389 NE 86, 28 LRA 1368; 
Johnston v. Chicago, 258 Ill. 494, 101 
NE 960, 45 LRANS 1167, AnnCas 
1914B 339; Peo. v. Chicago, 256 Ill. 
558, 100 NE 194, 48 LRANS 954, Ann 
Cas1913E 305; Byrne v. Chicago Gen, 
R. Co., 169 Ill. 75, 48 NE 703. 

Ind.—Caldwell v. Bauer, 179 Ind. 
146, 99 NE 117 [writ of error dism 


Columbia v. 


| 238 U. S. 607, 35 SCt 602, 59 L. ed. 


1486]; East Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 87 NE 17. 
lowa.—Sibley v. Ocheyedan Elec- 
tric Co., 194 Iowa 950, 187 NW 560, 
Kan.—Swarz v. Ramala, 63 Kan. 
633, 66 P 649; Wellington y. Welling- 
ton Tp., 46 Kan. 213, 26 P 415. 
Ky.—Georgetown vy. Com., 115 Ky. 
382, 73 SW 1011, 24 KyL 2285, 61 
LRA 6738, 1 AnnCas 961; Lexington 
v. Thompson, 113 Ky. 540, 68 SW 477, 
he fon 384, 101 AmSR 361, 57 LRA 


Me.—Libby v. Portland, 105 Me. 
370, 74 °A 805, 26 LRANS 141, 18 
AnnCas 547; In re Opinion of Jus- 
tices, 99 Me. 515, 60 A 85. 


Mass.—Oliver v. Worcester, 102 
Mass. 489, 3 AmR 485. 
Mich.—Peo. v. Bennett, 29 Mich. 


451, 18 AmR 107; Peo, v. Detroit, 28 
Mich. 228, 15 AmR 202, 

Mo.—Harman vy. St. Louis, 137 Mo. 
494, 38 SW 1102; State v. Kent, 98 
Mo. A.:281, 71 SW 1066. 

N. Y.—Peo. v. Ingersoll, 58 .N. Y. 1, 
17 AmR 178 [aff 67 Barb. 472]; Dar- 
lington v. New York, 31 N. Y. 164, 28 
HowPr 352, 88 AmD 248; Cleveland 
v. Watertown, 99 Misc. 66, 165 NYS 
305 [aff 179 App. Div. 954, 166 NYS 
286 (rev on other grounds 222 N. Y. 
159, 118 NE 500, AnnCas1918B 574)1]; 
Matter of Northern Bank, 85 Misc. 
594, 148 NYS 70 [aff 163 App. Div. 
974, 148 NYS 70 (aff 212 N. Y. 608 
mem, 106 NE 749 mem) }. 

N. C.—Asbury v. Albemarle, 162 N. 
C. 247, 78 SE 146, 44 LRANS 1189. 

Oh.—Heald y. Cleveland, 19 OhN 
PNS 305. 

Okl.—Grennan vy, Carson, 


25 Okl. 
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the state,®* created for the convenient administra- 
tion of the government,” exercising, to the extent 
that they have been granted, the governmental func- 
tions and powers of the state.%* 
function and possesses the attributes of sovereignty 
which have been delegated by.the legislative depart- 
ment of government;94 municipal corporations are 
primarily created to perform the functions of local 
self-government ;®> they chiefly administer the local 
affairs of the territory incorporated.*® 
mental functions are those conferred or imposed 
upon the municipality as a local agency of limited 
and prescribed jurisdiction, to be employed in ad- 
ministering the affairs of the state, and promoting 
the public welfare generally.%” 
sense any municipal function might be regarded as 
governmental,?® when properly applied the term 
‘‘oovernmental functions’’ should be limited to le- 
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While in a certain 


730, 107 P 925; Byars v. State, 2 Okl. 
Cr. 481, 102 P 804, AnnCas1912A 765. 

Or.—Kinney v. Astoria, 108 Or. 514, 
217 P 840; Wagner v. Portland, 4v 
Or. 389, 60 P 985, 67 P 300. 

Tex.—Yett v. Cook; 115 Tex. 205, 
281 SW 887; Trent v. Randolph, 
(Civ. A.) 130 SW 737. 

Vt.—Burlingtov v. Central Vermont 
R:-Col; 82: Vt 5,. 72 A826: 

Wash.—Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 

Scope of powers see infra § 185. 

94 Peo. v. Chicago, 256 Ill. 558, 
100 NE 194, 43 LRANS 954, AnnCas 
1918E 305; Higginson vy. Boston 
School Treasurer, 212 Mass. 583, 99 
NE 5238, 42 LRANS 215; Maximilian 
ee York, 62 N. Y. 160, 20 AmR 

95. Ark.—Schmutz v. Little Rock 
Special School Dist., 78 Ark. 118, 95 
SW 438. 

Fla.—Malone v. Quincy, 66 Fla. 52, 
62 S 922, AnnCas1916D 208; Waller 
v. Osban, 60 Fla. 268, 52 S 970. 

Ill.—Chicago v. Tribune Co., 307 
Til. 595, 139 NE 86, 28 LRA 1368; 
State Public Utilities Commn. v. 
Quincy, 290 Ill. 360, 125 NE 374. 

Kan.—State v. Lawrence, 79 Kan. 
234, 100 P 485. 


Mass.—In re Boston, 221 Mass. 
468, 109 NE 389. 

Mo.—D’Arcourt v. Little River 
Drain. Dist., 212 Mo. A.’ 610,- 245 
SW _ 394. 


N. Y.—Uvalde Asphalt Pav. Co. v. 
New York, 149 App. Div. 491, 134 
NYS 50. 

N. C.—Southern Assembly . v. 
Palmer; 166° N. C. 75, 82 SH 18. 

Philippine.—U. S. v. Joson, 26 Phil- 
ippine 1. 

Tenn.—Luehrman y. Shelby Taxing 
Dist., 2 Lea 425. 

W. Va.—Booten v. Pinson, 77 W. 
Va. 412, 89 SE 985, LRAI91I7A 1244, 

“Local self-government in matters 
peculiar to the municipality is the 
object of its incorporation.” Sharon 
Borough v. Golden, 4 Pa. Co. 357, 359. 

96. Milheim v. Moffat Tunnel 
Impr. Dist., 72 Colo. 268, 211_P 649; 
Peo. v. Earl, 42 Colo. 238, 94 P 294; 
U. S. v. Joson, 26 Philippine 1. 

97. Bryan v._West Palm Beach, 75 
Ela.) 19). 2092707 18) 262%. [quotneych; 
Kalamazoo v. Kalamazoo Cir. Judge, 
200 Mich. 146, 166 NW 998; Griffith 
v. Butte, 72 Mont. 552; 234 RP 829; 
Springfield F. & M. Ins. Co. v. Keese- 
ville, 148 N..Y. 46, 52, 42 NE 4065, 52 
AmSR 667, 30 LRA 660; Peo. v. Mor- 
ris,\18 Wend. (N. Y.) 325: 

“When we find that the power con- 
ferred has relation to public pur- 
poses and is for the public good, it 
is to be classified as governmental in 
its nature and it appertains to the 
corporation in its political charac- 
ter.” Springfield F. & M. Ins. Co. v. 
Keeseville, supra. 

98. Boise Dev. Co. v. Boise City, 
30 Pda. 675, 167 Py 10032. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


’ 


§§ 179-180] 


gal duties imposed by the state upon its creature, 
which it may not omit with impunity but must per- 
Governmental functions are 
served by the police power! and power of eminent 
domain ;° and also by those maintaining and op- 
erating a fire department,’ those furthering the ad- 
ministration of justice,t and such other powers as 
are to be exercised by the corporation for the public 
weal, in or for the exercise of which the munici- 
pality receives no compensation or particular ben- 
Whether the function of caring for and keep- 
ing in repair the publie highways within the mu- 
nicipality is governmental or municipal has been 
often mooted and diversely decided.® 

All funetions of a munici- 
pal corporation, not governmental, are strictly mu- 
Municipal functions are those granted for 
the specific benefit and advantage of the ‘urban com- 
munity embraced within the corporated boundaries.® 
Logically all those are strictly municipal functions 
which specially and peculiarly promote the comfort, 


form at its peril.% 


efit.® 


[§ 180] ce. Municipal. 


nicipal.* 


MUNICIPAL CORPORATIONS 


eral public.® 
cluded, 


tions.15 


convenience, safety, and happiness of the citizens of 


99. -Ida.—Boise Dev. Co. v. Boise 
City, supra. 

Ky.—Com. v. Hopkinsville, 7 B. 
Mon. 38. 

Me.—Camden v. Camden Village 
Corp., 77 Me.. 530, 1 A 689; State 
A acacia 74 Me. 268, 48 AmR 


Mass.—Hill v. Boston, 122 Mass. 
344, 23 AmR 332; Com. v. Gloucester, 
110 Mass. 491; Com. v. Boston, 16 
Pick. 442. 

. N. J.—Wild v. Paterson, 47 N. J. L. 
406,1A an State v. Hudson County, 
37. 
v. Albany Corp., 


SONGS. La. 

N Yee. op 
Wend. 539, 27 AmD 95. 

Pa.—Com. v. Breedin, 165 Pa. 224, 
30 A 921. 

Tenn.—State v. Loudon, 3 Head 
263; Chattanooga v. State, 5 Sneed 
578; State v. Shelbyville Corp., 4 
Sneed 176. 

Vt.—State v. Whittingham, 7 Vt. 
390. 

1. Ill— Culver v. Streator, 130 Ill. 
238, 22 NE 810, 6 LRA 270. 

Iowa.—Calwell v. Boone, 
687, 2 NW 614, 33 AmR 154. 

Mass.—Kimball v. Boston, 1 Allen 
417. 

Minn.—Gullikson v. McDonald, 62 
Minn. 278, 64 NW 812. 

N. “New York, 150 


Y.—Woodhull v. 
Pa—Kies v. Erie, 135 Pa. 144, 19 


51 Iowa 


ING XS wens 44 NE 1038. 


“A 142, 20 AmSR 867. 


Nature and scope of police powers 
see infra §§ 201-202. 

2. Conn.—Hine v. New Haven, 40 
Conn. 478. 


Mass.—Watertown v. Mayo, 109 
Mass. 315, 12 AmR 694. 

Mich. —Peo. v. Hawley, 3 Mich. 
33 

Miss.—Brown vy. Beaty, 34 Miss. 


227, 69 AmD 389. 

Pa.—Harvey v. Thomas, 10 Watts 
63, 36 AmD 141. 

Power of eminent domain see Emi- 
nent Domain § 24, 

8. Wilcox v. Chicago, 107 Ill. 334, 
47 AmR 434; Smiddy vy. Memphis, 140 
Tenn. 97, 203 SW 512. 

Fire department see infra § 1445. 

ie Boyd v. Chambers, 78 Ky. 

4 5 


5. Stedman vy. 63 
Cale 93. 

6. See infra XVIII in 44 C. J. 

7. Cal.—In re Bonds of Orosi Pub- 
lie aa, Dist., 196 Cal. 48, 235 P 
100 


: at —State v. Cederaski, 80 Conn. 
AS, 6.9. AL 19. 


San Francisco, 


Mass.—Murphy vy. Lowell, 124 
Mass. 

INGE H.—Grimes vy. Keene, 52 N. H. 
330. 


Pa.—Pittsburgh v. 22'-Pa. 


54, 60 AmD 65. 


Grier, 


R. I—Aldrich vy. Tripp, 11 R. I. 
141, 23 AmR 4384. 

See also supra § 6. 

“A municipal corporation is an 


agency established, directly or indi- 
rectly, by the State for the better 
administration of certain local af- 
fairs of a district, town or city; and 
whenever such an agency exists, it 
is justly termed municipal, whether 
its functions be lodged in a single 
hand or confided to various depart- 
ments or bodies acting independently 


or aS an organic whole.” Culp v. 
ie 109 Pa. 363, 372, 45 LegiInt 
288. 

8. Fla—Bryan v. West Palm 


Beach, 75 Fla. 19, 20, 77 S 627 [quot 


Cyc]. : 
Ill—Chicago v. Tribune Co., 307 


Ill. 595, 139 NE 86, 28 LRA 1368. 


Me.—Libby v. Portland, 105 Me. 
870, 74 A 805, 26 LRANS 141, 1s 
AnnCas 547. 

Mont.—Griffith v. Butte, 72 Mont. 
552, 234 P 829. 

Pa.—Philadelphia v. Fox, 64 Pa. 
169. 

Tenn.—East Tennessee Univ. v. 
Knoxville, 6 Baxt. 166. 

9. Murphy v. Lowell, 124 Mass. 
564; Grimes v. Keene, 52 N. H. 335; 
Pittsburgh v. Grier, 22 Pa. 54, 60 
AmD 65; Aldrich v. Tripp, 11 R. I. 
141, 28 AmR 434. 

[al “Municipal function.”—Dav- 
enport v. Hlrod, 20 S. D: 567, 107 
NW 833, 835. 

10. Sinton v. Ashbury, 41 Cal. 
525. See infra XVIII in 44 C. J. 

11. See infra XVIII in 44 C. J. 

12:.) Cal. — Peo... \v. tHarrisjind 
Gai, SS) 


Ga.—Cartersville v. Baker, 73 Ga. 
686. 

Ind.—Cummins y. Seymour, “79 Ind. 
491, 41 AmR 618. 

Minn.—Henderson v. Minneapolis, 
32 Minn. 319, 20 NW 322. 

N. Y.—Mills v. Brooklyn, 32 N. Y. 
489; Reynolds v. Albany, 8 Barb. 
Bois 

Tex.—Galveston v., Devlin, 84 Tex. 
319, 19 SW_ 395. 

W. Va.—Jordan v. Benwood, 42 W. 
Va. 312, 26 SH 266, 57 AmSR 859, 36 
LRA 519. 

[a] The construction of a rapid 
transit railway in New York City at 
the expense of the city, so as to 
afford needed facilities to the in- 
habitants of the city in traveling be- 
tween their homes and places of busi- 
ness, is a city purpose, and therefore 
the Rapid Transit Act (LL. [1891] c 4, 
as amended by subsequent statutes), 
authorizing the construction of such 
a railway in each city of over one 
million inhabitants, is constitutional. 
Sun Printing, etc., Assoc. v. New 
York, 8 App. Div. 230,:40 NYS 607 


[430.53] 988 


the municipality, rather than the welfare of the gen- 
Under this class of functions are in- 
in most jurisdictions, the proper care of 
streets and alleys,!® parks and other public places,+ 
and the erection and maintenance of public utilities 
and improvements generally.” 
corporation stands for the community in the ad- 
ministration of local affairs wholly beyond the 
sphere of the public purposes for which its gov- 
ernmental powers are conferred.'* 
hand a municipal corporation in its private or quasi- 
private capacity enjoys the powers and privileges 
conferred for its own benefit.14 
purely business relations as distinguished from those 
that are governmental, a municipal corporation is 
held to the same standard of just dealing that the 
law prescribes for private individuals or corpora- 
Then the municipality acts for the private 
advantage of the inhabitants of the city,'® and to 
a certain extent for the city itself.+* 
it is not acting in its governmental capacity as 


In this character the 


On the other 


In respect of its 


In such case 


fort 152 LOGIN. Wey, 2902570) dou NE 
13. U. S.—Vilas v. Manila, 220 
U. S. 345, 31 SCt 416, 55 L. ed. 491. 


Cal.—San Francisco Gas Co. v. San 
Francisco, 9 Cal. 453. 

Kan.—Wellington v. Wellington 
Tp. 46 Kan-.213)'°26 P4165; 

Mich.—Peo. v. Detroit, 28 Mich. 
228, 15 AmR 202. 


Oh.—Cincinnati v. Cameron, 33 Oh. 


St. 336. 

Pa.—Western Sav. Fund Soc. vy. 
Cee og 31 Past LS aia Ae) 
“14, Tll.—Johnston v. Chicago, 258 


Ill, 494, 101 NE 960, 45 LRANS 1167, 
AnnCasi914B 339; Peo. v. Chicago, 
256 Ill. 558, 100 NE 194, 48 LRANS 
954, AnnCas1913E 305. 

Iowa.—Hedge v. Des Moines, 141 
Iowa 4, 119 NW 276. 

Mass.—Higginson y. Boston School 
Treasurer, 212 Mass? 583, 99 NE 523, 
42 LRANS 215. 

N. Y.—Matter of Northern Bank, 


85 Misc. 594, 148 NYS 70 [aff 1638 
App. Div. 974, 148 NYS 70 (aff 212 
Nes ¥.1.20608° Sanem,/ VLU0Ge* NEO 749 
mem) ]. 

N. C.—Asbu v. Albemarle, 162 
a 247, 73 <n 146, 44 LRANS 
1 

15. U. S.—Tuttle v..Cedar Rapids, 
176 Fed. 86, 99 CCA 606; Omaha 


“Water Co. v. Omaha, 156 Wed. 922, 85 
CCA 54; Omaha, Water Co. v. Omaha, 
147 Wed... 1, -77-CCA.. 267, (112 LIRANS 
736, 8 AnnCas 614 [app dism 207 U. S. 
584, 28 SCt 260, 52 L. ed. 351). 
Colo.—Larimer County v. Ft. Col- 
lins, 68 Colo. 364, 189 P 929. 
Mass.—Higginson y.’Boston School 
Treasurer, 212 Mass. 583, 99 NE 523, 
42 LRANS 215. : 
Mich.—Kalamazoo vy. Kalamazoo 
nore Judge, 200 Mich. 146, 166 NW 
N. Y.—Buffalo v. Bettinger, 76 N. 
Y. 393; Peo. v. Ingersoll, 58 N. Y. 1, 
17 AmR 178 [aff 67 Barb, 472]; Peo. 
v. Batchellor, 53 N. Y. 128, 183 AmR 
480; Webb v. New York, 64 HowPr 


10. 

Pa.—Com. v. Philadelphia Rapid 
eure Co.,. 287% Pa. %0, P90 W3ayA. 
452. 


Wis.—Milwaukee v. Raulf, 164 
Wis. 172, 159 NW 819. 

16. Winona v. Botzet, 169 Fed. 321, 
94 CCA 563, 28 LRANS 204; Sibley 
v. Ocheyedan Electric Co., 194 Iowa 
950, 187 NW 560; Kalamazoo v. Kala- 
mazoo ow Judge, 200 Mich, 146, 166 
NW 99 

Li. Winona v. Botzet, 169 Fed. 
321, 94 CCA 563, 23 LRANS 204; Sib- 
ley v. Ocheyedan Blectrie Co., 194 
Iowa 950, 187*>NW 560; Kalamazoo 
v. Kalamazoo Cir. Judge, 200 Mich. 
146, 166 NW 998. 
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’ 


sovereign,!® or in a legislative capacity,!® but is 
acting in a proprietary capacity,”° acting only in 
It is performing a fune- 
tion, not governmental,?? but often committed to 
private corporations or persons, with whom it may 
The function may be mu- 
nicipal,** but the method may not be.?> It leads to 
profit,?° which is the object of the private corpora- 


a quasi-public capacity.*+ 


come into competition.”* 


tion.27 


[§ 181] 3. As Discretionary or Mandatory.”§ 
functions of a municipal corporation may be either 
imperative or diseretionary.2? Whether any particu- 
lar power or duty is mandatory, permissive, or dis- 
cretionary, 1s purely a question of legislative in- 


tent.*° 
Imperative functions. 


18. U. S.—Tuttle v. Cedar Rapids, 
176. Hed. 86,99 CCA. 606. 

Cal.—Pasadena v. State R. Commn., 
183 Cal. 526, 192 P 25, 10 ALR 1425; 
Marin Water, etc., Co. v. Sausalito, 
49 Cal. A. 78, 193 P 294: 


_ D. C.—District, of . Columbia v. 
Tyrrell, 41 App. 463. 
Ill.—Peo. v. Schlitz Brewing Co., 


264, Til. 22, 103 Na 555. 

_Mich._-Kalamazoo y. Kalamazoo 
San, Judge, 200 Mich. 146, 166 NW 

N. Y.—Oakes Mfg. Co. v. New 
York, 206 N., ¥..221, 99 NE. 540; 42 
LRANS 286 [aff 141 App. Div. 130, 
125 NYS 1030]; Canavan v. Mechanic- 
Villers %229\. N.5 VY." 4738, 7 128 NEE 8825 
13 ALR 1123; Higgins v. Albany, 198 
N. Y. 540, 92 NE 1086 [rev-130 App. 
Div. 276, 114 NYS 516]; Missano v. 
New York, 160 N. Y. 123, 54 NE 744 
[rev 17 App. Div, 536, 45 NYS 592]; 
Maxmilian v. New York, 62 N. Y. 
160, 20 AmR 468; MacMullen v. 
Middletown, 112 App. Div. 81, 98 
NYS 145 [rev on other grounds 187 
INGOs Kol, CO INSP 8632-0 MM 2 LEARNS 
391]; Matter of Northern Bank, 85 
Misc. 594, 148 NYS 70 [aff 163 App. 
Div. 974, 148 NYS 70 (aff 212 N. Y. 
608 mem, 106 NE 749 mem)]; 
Josupeet v. Niagara Falls, 70 Misc. 
638, 127 NYS 527 [aff 147 App. Div. 
919 mem, 131 NYS 1122 mem]. 

N. C.—Asbury v. Albemarle, 162 
N.C. 247, 78 SE 146, 44 LRANS 1189. 

Pa.—Carlisle Gas, ete., Co. v. Car- 
lisle Borough, 218 Pa. 554, 67 A 844. 

“When a municipality goes into 
the business of furnishing water, 
while such business is more or less 
public in its nature, it does so not in 
the capacity of local sovereignty.” 
Peo. v. Schlitz Brewing Co., 261 Ill. 
22, 25, 108° NE 556. See Marin 
Water, etc., Co. v. Sausalito, 49 Cal. 
A. 78, 193 P 294 (to like effect). 

19. Marin Water, etc, Co. v. 
Sausalito, 168 Cal. 587, 143 P 767. 

20. Pasadena v. State R. Commn., 
#33)Cal.-526,-192 P25; 10 ALR 1425; 
Kalamazoo v. Kalamazoo Cir. Judge, 
200 Mich. 146, 166 NW 998. 

[a] Proposal of bond issue.—‘‘In 
determining the wisdom, propriety, 
and contractual elements of a pro- 
posal to electrical approval or dis- 
approval of a bond issue for an au- 
thorized purpose, the municipal goy- 
ernment acts in a proprietary, not a 
legislative, capacity.’’ Pilcher -tv; 
Dothan, 207 Ala. 421, 424, 93 S 16. 

21. Marin .Water, etc, Co. v 
Sausalito, 168 Cal. 587, 143 PP '\767. 

22. Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275. 


23. Seattle v. Stirrat, supra. 
24. Seattle v. Stirrat, supra. 
25. Seattle v. Stirrat, supra. 
26. International R. Co. vy. Rann, 


224 N. Y. 88, 120 NE 1538; Seattle v. 
Stirrat, 55 Wash. 560, 104 P 8384, 24 
LRANS 1275. 

27. See Corporations § 3. 


Imperative or mandatory 
functions are such as the state has imposed upon 
the municipality, and may compel it to perform 


MUNICIPAL CORPORATIONS 


liction.®* 


$$ 180-181 


under legal penalty.*! The state, leaving no option 
to the corporation, has enacted by its legislature that 
the act is proper and must be done;** wherefore the 
municipality may not refuse or abdicate this func- 
tion with impunity.** 
the duty or take legal consequences for its dere- 
The mere power given to municipal cor- 
porations to do an act does not necessarily create 


It must proceed to perform 


an obligation to perform it.*> But, where the statute 


The 


imposes a duty upon a municipal corporation and 
at the same time gives it the means of performing 
such duty, the duty will be regarded as mandatory,*® 
although the statute conferring the power is only 
permissive in its terms.** 


A municipal corporation 


must perform its governmental functions and has 


§ ots Surrender of powers see infra 
29. U. S.—Mason vy. Fearson, 9 
How. 248, 13 L. ed..125. 
Me.—Veazie v. China, 50 Me. 518. 
Mo.—St. Joseph, etc., R. Co. v. Bu- 
chanan County Ct.,°39 Mo. 485. 
aBne e imine eae v. Omaha, 4 Nebr. 


N. Y.—Springfield F. & M. Ins. Co. 
v. Keeseville, 148 N. Y. 46, 58, 42 NE 
405, 51 AmSR 667, 30 LRA 66). 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102. 

“The investiture of municipal cor- 
porations by the legislature with ad- 
ministrative powers may be of two 
kinds. It may confer powers and 
enjoin their performance upon the 
corporation as a duty; or it may cre- 
ate new powers to be exercised as 
governmental adjuncts and make 
their assumption optional with the 


corporation. ... In the creation of 
municipal corporations subordinate 
commonwealths are made, upon 


which certain limited and prescribed 
political powers are conferred and 
which enjoy the benefits of local self 
government. ... When, in addition to 
those general powers which are pre- 
scribed upon the creation of a mu- 
nicipal corporation, general statutes 
permit the assumption of further 
powers as a means of benefiting the 
portion of the public in the particu- 
lar locality, they invest the corpora- 
tion availing itself of the permission 
with just so much more governmen- 
tal. power. Just as the general 
powers deposited with the various 
municipalities are exercised by them 
in a quasi sovereign capacity, so 
would any added powers designed for 
the general public good, though op- 
tional with the corporation as to their 
assumption, and in their exercise and 
performance local, be exercised. 
They are not special, as being de- 
signed for and granted to a, particu- 
Jar municipality; for they are appli- 
cable to every part of the body 
politic where municipal government 
exists. Such powers, in legal con- 
templation, appertain to the munici- 
pal corporation as such, and may be 
adopted as a part of the governmen- 
tal system.” Springfield F. & M. 
Ins. Co. v. Keeseville, supra. 

380. Mason y. Fearson, 9 How. 
(U. S.) 248, 138 L. ed. 125; Hurford 
v. Omaha, 4 Nebr. 336. 

31. Peo. v. Albany, 11 Wend. (N. 
Y.) 589, 27 AmD 95; Com. v. Bredin, 
165 Pa. 224, 30 A 921. 

[a] Implied duty to perform.— 
“The surrender by the government 
to the municipality of a portion of 
its sovereign power, if accepted by 
the latter, may with propriety be 
considered as affording ample con- 
sideration for an implied undertak- 
ing, on the part of the corporation, to 
perform with fidelity the duties 
which the charter imposes.” Weet v. 


no discretion to exercise or ignore governmental 
powers and duties at its option.** When it is clothed 
by statute with power to do an act which concerns 


Brockport, 16-N. ¥. s16d) 274; 
82. See cases infra note 33. 
33. . S.—Mason v. Fearson, 9 
How. 248, 138 L. ed. 125. 
Ala.—Albrittin v. Huntsville, 60 
Ala. 486, 31 AmR 46. 
Conn.—State v. McMahon, 88 Conn. 
461, 91 A 445. 
Fla.—Jacksonville y. Drew, 19 Fla. 
Ga.—vVason v. Augusta, 38 Ga. 542. 
Ill.— Ottawa v. Peo., 48 Ill. pat 
Ind. 512 
Iowa.—Weirs v. Jones County, 
Kan.—Rosedale v. Golding, 55 Kan. 
167, 40 P 284. 
764, 224 SW 4380; Com. v. Hopkins- 
ville, 7 B. Mon. 38. 


106, 45 AmR 5 
Ind.—Logansport v. Wright, 
: 80 
Iowa 351, 45 NW 883. 
Ky.—Hamilton v. Bastin, 188 Ky. 
Me:—Davis v. Bangor, 42 Me. 522. 


Md.—Anne Arundel County v. 
Duckett, 20 Md. 468, 83 AmD 557. 

Mass.—Com. v. Boston, 16 Pick. 
442. 

Minn.—Daley v. St. Paul, 7 Minn. 
390. 

Mo.—Jordan vy. Hannibal, 87 Mo. 
673. 

N. H.—State v. Dover, 46 N. H. 
452. 


N. J.—State v.-Hudson County, 30 
Ned, een 

N. Y.—Weet v. Brockport, 16 N. Y. 
161. 

Or.—Springfield Milling Co. v. Lane 
County, 5 Or. 265. 

Pa.—Com. v. Bredin, 165 Pa. 224, 
30 A 921, 

Tenn.—State v. Murfreesboro, 11 
Humphr. 217. 

Tex.—Uvalde v. Uvalde Electric, 
ete., Co., (Commn. A.) 250 SW 140. 

Vt.—State v. Whitingham, 7 Vt. 
390 


W. Va—Cavender y. Charleston, 62 
W. Va. 654, 59 SE 782. 


84 Mass.—Com. v. Gloucester, 110 
Mass. 491. 

N. H.—State v. Dover, 46 N. H. 
452. 


N. J.—State v. Hudson County, 30 


Nogdet aeione 

Tenn.—State v. Loudon, 8 Head 
263; State v. Shelbyville Corp., 4 
Sneed 176; State v. Barksdale, 5 
Humphr. 154. : 

vVt.—State v. Whitingham, 7 Vt. 
390. 

35. Coopers v. San Jose, 55 Cal. 
599; Goodrich v, Chicago, 20 Ill. 445. 

36. State v. McMahon, 88 Conn. 
461, 91 A 445; Veazie v. China, 50 
Me. 518; Hines v. Lockport, 50 N. Y. 
236; Hutson v. New York, 9 N. Y. 
163, 59 AmD 526; New York v. Furze, 
3 Hill (N. Y.) 612. 

37. See cases supra note 36, 

38. Arne Arundel County Vv. 
Duckett, 20 Md. 468, 88 AmD 557; 
Allegany County Public Schools v. 
Allegany County Comrs., 20 Md, 449; 
Uvalde v. Uvalde Electric, etc., Co., 
(Tex. Commn. A.) 250 SW 140. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the public interest, or the right of third persons, 
the execution of the power may be insisted on as 
a duty,°° although the statute creating it is only per- 
missive in its terms.*° Usually the mandatory fune- 
tions are imposed by lah of imperative form or 
‘‘must,’’ in the charter 
especially when the 
means are supplied, or the public is specially in- 
terested in the performance of the act, the words 
“hereby authorized,’’** or ‘‘shall be lawful,’’4? or 
‘may,’’44 have been construed to create a manda- 
tory duty. Proper maintenance and eare of streets 
and alleys is held to be an imperative function, 
whether treated as municipal or governmental.*® 
and other pubhe utilities, 
after they are established,*#® even though the im- 
provement is in limine purely discretionary.*7 
All other than impera- 
tive duties are discretionary functions of the mu- 
This class embraces nearly or quite all 
Before the work is con- 
tracted for, the municipality is at liberty to under- 


signification, as, ‘‘shall’’ 0 
or statute; but ithotiines, 


This is so also of sewers 


Discretionary functions. 


nicipality.*® 
matters of improvement.?® 


39. U. S.—Mason vy. Fearson, 9 
How. 248, 13 L. ed. 125. 
Ind.—Logansport y. Wright, 25 


Ind. 512 

Or.—Springfield Milling Co. v. 
‘Lane County, 5 Or. 265. 
| Tex.—Uvalde v. Uvalde Electric, 
etc., Co., (Commn. A.) 250 SW 140. 
! W. Va.—Cavender v. Charleston, 
62 W. Va. 654, 59 SH 732. 
. Eng.—Lyme Regis v. Henley, 3 B. 
& Ad. 77, 23 ECL 43, 110 Reprint 29 
fail 1) Bing. St, 15. ECL 486, 130 
Reprint 995, and aff 1 Bing. N. Cas. 
222, 27 ECL 614, 131 Reprint 1103, 
8 Bligh N. S. 690, 5 Reprint 1697, 
2 Cl. & F. 331, 6 Reprint 1180, 1 ERC 
601]; Rex v. Havering Atte Bower, 
5 B. & Ald. 692, 7 ECL 376,106 Re- 
print 1343; Rex v. Hastings, 1 D. & 
R. 148, 16 ECL 23. 

40. Logansport v. Wright, 25 Ind. 
512; Uvalde v. Uvalde Electric, etc., 
o., (Tex. Commn. A.) 250 SW 140. 

41. Vison v. Augusta, 38 Ga. 542; 
Ottawa v. Peo., 48 Ill. 233; Peo. v. 
Police Bd., 75 N. Y. 38. 

42. Vason vy. Augusta, 38 Ga. 542. 
. 48. Mason v. Fearson, 9 How. 
(U. S.) 248, 13 L. ed. 125; New York 
Vv. Furze, 3 "HL CN. ¥.)r 612. 


i 44, New York vy. urge, s)* Hilt 
(N. Y.) 612; Newburgh, etc., Turnp. 
Conv. Miller, b Johns, "Che (CNe X¥2) 
101, 9 AmD 274; Rex v. Barlow, 2 
Salk. 609, 91 Reprint 516; Rex v. 
Derby, Skin. 370, 90 Reprint 164; 


Blackwell’s Case, 1 Vern. Ch. 152, 23 
Reprint 381. 

45. Ala.—aAlbrittin v. 
60 Ala. 486, 31 AmR 46, 

Fla.—Jacksonville vy. Drew, 19 Fla. 
106, 45 AmR 5, 

Ga.—Griffin vy. Johnson, 84 Ga. 279, 
10 SH’719. 

Ill.—Marseilles v. Howland, 124 Il. 
547, 16 NE 883; Joliet v. Verley, 35 
Tll. 58, 85 AmD 342. 

Iowa.—Weirs v. Jones County, 80 
Iowa 351, 45 NW 883. 

Kan. —Rosedale v. Golding, 55 Kan. 
167, 40 P 284, 

Me.—Perkins v. Oxford, 66 Me. 
545. 


Huntsville, 


Mass.—Doherty v. Braintree, 148 
Mass. 495, 20 NE 106. 

Minn.—Daly v. St. Paul, 7 Minn. 
390. 

Mo.—Jordan y. Hannibal, 87 Mo. 
673. 


N. H.—Woodman vy. Nottingham, 49 
N. H. 387, 6 AmR 526. 

N. Y.—Peo. vy. Kerr, 27 N. Y. 188. 

eecee State Vv. Murfreesboro, abel: 
Humphr, 217; State vy. Barksdale, 5 
Humphr. 154 
"See infra XVIII in 44 C. J. 
1 46. Atlanta v. Warnock, 91° Ga. 
{210, 18 SE 135, 44 AmSR 17, 23 LRA 
i201; Knoxville v. Klasing, i141 Tenn. 
134, 76 SW 814; Chattanooga v. 
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diseretion.®° 


eontract.®1 


cial®® powers. 


tions, 


Dowling, 101 Tenn. 342, 
Cavender v. Charleston, 62 W. Va. 
654, 59 SE 732. 

47. Nashville v. Comar, 88 Tenn. 
415, 12 SW 1027, 7 LRA 465; Horton 
v. Nashville, 4 Lea (Tenn.) 39, 40 
AmR 1. 

48. Vason v. Augusta, 38 Ga. 542; 
Ottawa v. Peo., 48 Ill. 233. 

49. See cases infra note 50. 

Sate Ga.—Wells vy. Atlanta, 43 Ga. 

Tll.—Morgan Park v. Wiswall, 155 
Tll. 262, 40 NE 611. 

Pa.—Carr v. Northern Liberties, 


47 SW 7005 


35 Pa. 324, 78 AmD 342. 
Tenn.—Knoxville v. Klasing, 111 
Tenn. 134, 76 SW 814; Chattanooga 


v. Reid, 103 Tenn. 616; 53 SW 937; 
Chattanooga v. Dowling, 101 Tenn. 
342, 47 SW 700; Horton v. Nashville, 
4 Lea 39, 40 AmR 1. 
Tex.—Hutcheson vy. Storrie, (Civ. 
A.) 48 SW 785. 
43 Ga. 67; 
O18, 19 


51. Wells v. Atlanta, 
Newport v. Phillips, 40 SW 
KyL 352; Hudson Hlectric Light Co. 
v. Hudson, 163 Mass. 346, 40 NE 
109; U. S. Water Works v. Du Bois, 
176 Pa. 489, 35 A 251. 

52. Ala.—dAlbrittin v. Huntsville, 
60 Ala. 486, 31 AmR 46. 

Fla.—Jacksonville v. Drew, 19 Fla. 
106, 45 AmR 5. 

Ga.—Griffin v. 84 Ga. 
279, 10 SE 719. 

Ill.—Marseilles v. Howland, 124 Ill. 
547, 16 NE. 8838; Joiiet v. Verley, 35 
Ill. 58, 85 AmD 342. 

Iowa.—Weirs v. Jones County, 80 
Iowa 351, 45 NW 883 

Kan.—Rosedale v. Golding, 55 Kan, 
167, 40 P 284. 

Me.—Perkins v. Oxford, 66 Me. 
545. 

Mass.—Doherty v. Braintree, 
Mass. 495, 20 NE 106. 

Mo.—Jordan vy. Hannibal, 87 Mo. 
673. 

N. H.—Weodman v. Nottingham, 
49 N. H. 387, 6 AmR 526 

Tenn.—Knoxville v. Klasing, 111 
Tenn. 134, 76 SW 814; Chattanooga 
v. Dowling, 101 Tenn. 342, 47 SW 
700; Nashville v. Comar, 88 Tenn. 
415, 12 SW 1027, 7 LRA 465. 

53. See Constitutional Law § 234. 

54, See supra § 5. 

55. Ark.—Little Rock R., ete., Co. 
v. Dowell, 101 Ark. 223, 142 SW 165, 
AnnCas1913D 1086. 

Cal.—In re San Francisco, 191 Cal. 
172, 215 P 549; Hopping v. Richmond, 
170 Cal. 605, 150 P 977; Spring Valley 


Johnson, 


148 


Water-Works v. San Francisco, 82 
Gals *286.5 22; P90; 1046, 16 AmSR 
116, 6 LRA 756. 


N. ¥.—Davis v. New York, SNe ye 
Super. 451 [aff 9 N. Y. 263, 59 AmD 
536 


]. 
Okl.—Calkins vy. Ponca City, 89 Okl. 


take it or ignore it; 
After a contract for improvements is 
made, the discretion is subject to the terms of the 
After the work is completed, its proper 
maintenance and repair is henceforth imperative.®? 

[§ 182] 4. As Legislative, Executive, or Judicial. 
In accordance with the theory of government in this 
country,°* since in its governmental aspect a mu- 
nicipal corporation is a political power,°* it may 
possess legislative,°® political,°® executive,*? or judi- 


[§ 183] 5. As General or Particular. 
conterred by the legislature,°® either under a special 
charter or general law,®° are often considered and 
treated under the division of general and particular 
powers,*! the former having reference to the pow- 
ers usually possessed by all municipal corpora- 
62 and the latter to those specially granted for 
particular purposes or to particular corporations.®* 
Before legislative authority to enact an ordinance 
can be said to be specific, the grant must define its 
details and mode of enforcement.** 
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it is a matter of legislative 


The powers 


The power is 


100, 214 P 188. 

Or.—Pearson v. Twohy Bros. Co., 
£13 Or. 230, 231 P 129° 36 AL Re tides 

.Philippine.—U. S. v. Joson, 26 
Philippine 1. 

56. U.S. v. Joson, supra. 

57. Hopping v. Richmond, 170 Cal. 
605, 150 P 977; Spring Valley Water- 
Works v. San Francisco, 82 Cal. 286, 
22 P 910, 1046, 16 AmSR 116, 6 LRA 
756; Davis v. New York, 8 N. Y. Su- 


DOr, 451° Patti -9. Nw Y.. 263; 0.59) 2Amod 
i 
58. See Pacific Tel:, ete. Co. -v. 


Seattle, 14 F. (2d) 877; Spring Valley 
Water-Works v. San Francisco, 82 
Cal. 286, 22 P 910, 1046, 16 AmSR 116, 
6" "LRA 756; Standard. Oil) (Coy Ave 
Kearney, 106 Nebr. 558, 184 NW 109, 
18 ALR 95; Davis v. New York, 8 
N. Y. Super. 451 [aff 9 N. Y. 263, 59 
AmD 536]; State vy. King County Su- 
per. Ct., 120 Wash. 183, 206 P 966. 

59. See supra § 174. 

60. See supra §§ 26-48. 


61. See cases infra this section. 
62. Bridgeport v. Housatonuc R. 
Co., 15 Conn. 475; Carthage vy. Fred- 


erlek, 122) INe<Y:.268,.253 NEP 4805 19 
AmSR 490, 10 LRA 178; Smith v. 
Newhbern, 70 N. C. 14, 16 AmR 766. 

“The difficulty of making specific 
enumeration of all such powers as 
the Legislature may intend to dele- 
gate to municipal corporations ren- 
ders it necessary to confer some 
power in general terms. The general 
powers given are intended to confer 
other powers than those specifically 
enumerated. ... The general charter 
powers of a municipality usually re- 
late to governmental functions as 
distinguished from business powers; 
and such gereral powers are designed 
to confer authority that is not ex- 
pressly or specifically conferred and 
is essential or expedient to accom- 
plish the purposes for which the mu- 
nicipality is organized.” Southern 
Utilities Co. v.,Palatka, 86 Fla. 583, 


601, et 99 S 2386. 
63. U. S.—Minturn vy. Larue, 23 
How. 435, 16 L. ed. 574. 


Colo.—Durango v. Pennington, 8 
Colo. 257, 7 P 14. 

Il].—Wheeler v. Wiewne County, 132 
Ill. 599, 24 NE 625. 


Iowa.—Weitz v. ee Moines Inde- 
pendent Dist., 79 Iowa 4238, 44 NW 
696. 

Mich.—Niles Water-Works y. Niles, 
59 Mich. 311, 26 NW 525. 

Pa.—Mazet vy. Pittsburgh, 137. Pa. 
548, 20 A 693. 

Va.—Whiting v. West Point, 88 
Va. 905, 14 SE 698, 29 AmSR 750, 15 
LRA 860. 

Wis.—Wells v. Burnham, 20 Wis. 
112, 

*64, Peo. v. Warden, 216 N. Y. 154, 
110 NE 451; Safee v. Buffalo, 204 
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general when the manner of exercising it is not 
specified,®> or when the ordinance has not been ex- 
pressly ratified by the legislature.** This division 
of powers, however, is useful for purposes of de- 
scription rather than for practical application or 
classification, all of them being alike to promote 
the object of the corporation.** The particular 
powers of a municipal corporation are so varied 
and extensive as not to be susceptible of enumera- 
tion, and embrace all other functions of municipal 
government not included within those usually de- 
nominated general powers.®* Within constitutional 
and statutory limits municipalities existing under a 
special charter form of government provided for by 
the constitution may have larger powers of self- 
government than are awarded through cities existing 
under general laws.°® The general powers usually 
conferred upon municipal corporations, and which 
are elsewhere treated, are eminent domain,’® im- 
provement,’ police power,’? and taxation.?* The 


difficulty of making a specific enumeration of all 


powers that the state may intend to delegate in mu- 
nicipal corporations renders it necessary to confer 
some power in general terms.’4 

[§ 184] D. Relation to County.”> It is a general 
principle of municipal law that the inhabitants of 
the territory constitute the municipal corporation ;** 
and it 1s inconsistent with that principle to give to 
a county any municipal jurisdiction over the terri- 
tory of such corporation,’? or any municipal power 
of interference which may violate the rule of local 
self-government’® or in any way create antagonism 
in the administration of municipal law.7®9 A county 
has no legal right to legislate for a municipal cor- 
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poration located within its limits upon any sub- 
ject which is within the scope of the powers granted 
the corporation,®° and particularly upon any mat-. 
ters involving the police power of the state.*+ When 
a municipal corporation is organized within the lim- 
its of a county, then so much of the territory of 
such county as is comprehended within the mu- 
nicipal limits of such corporation is, so far as local 
government is concerned, withdrawn from the 
county,®2 and any ordinance or regulation passed 
by the county has no binding force upon the mu- 
nicipality as to any matters or subjects as to which 
the municipality is vested with the power to enact.** 
If a part of a county is annexed to a municipal cor- 
poration, its annexation at once brings it under the 
municipal jurisdiction of the annexing corporation**+ 
and under the supervision of the officers of such cor- 
poration.8®° Where, as is sometimes the case, the 
government of a particular county and that of the 
municipal corporation are combined for certain pur- 
poses, although not for purely county functions, 
this provision does not abolish county government 
within the territory affected, and the corporation 
has no power to legislate on matters solely affecting 
county affairs.°¢ The regulations of a governing 
board of a county are not considered as general 
laws®? under the rule that municipal regulations 
cannot conflict with the general laws of the state.*® 

[§ 185] E. Scope*®—1. In General. Being a crea- 
ture of the state®® and continuing its existence un- 
der the sovereign will and pressure,®! a municipal 
corporation possesses such powers and such only as 


‘the state confers upon it,°? subject to addition or 


App. Div. 561, 198 NYS 646; Buffalo 
v. New York Cent. R. Co., 125 Misc. 
$01, 212 ‘NYS .1. [aff' 218) NYS 713 
mem]; Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or, 411, 416, 244 P 
313. 

“In order for the general power 
granted to a city by a charter to be 
specific, the grant must define the 
mode of its exercise.” Oregon Box, 
etc., Co. v. Jones Lumber Co., supra. 

65. Carthage v. Frederick, 122 N. 
Y. 268, 25 NE 480, 19 AmSR 490, 10 
LRA 178; Safee v. Buffalo, 204 App. 
Div. 561, 198 NYS 646; Buffalo v. 
New York Cent. R. Co., 125 Misc. 801, 
212 NYS 1 [aff 218 NYS 713 mem]. 

66. Stubbe v. Adamson, 220 N.Y. 
459, 116 NE 372; Safee v. Buffalo, 
204 App. Div. 561, 198 NYS 646; An- 
derson v. Steinway, 178 App. Div. 507, 
165 NYS 608; Buffalo v. New York 
Cent.’ R. Co., 125 Mise. 801, 212 NYS 
1 [aff 218 NYS 713 mem]. 

67. East St. Louis v. East St. 
Louis Gas Light, ete., Co., 98 Ill. 415, 
38 AmR 97; Douglass v. Virginia 
City, 5 Nev. 147. 

68. Springfield F. & M. Ins. Co. v. 
Keeseville, -148 N. Y. 46, 42 NE 405, 
51 AmSR 667, 30 LRA 660; State v. 
Covington, 29 Oh. St. 102. 

69. Ex p. Johnson, 20 Okl. Cr. 66, 
20 Les Oo. 


70. See Eminent Domain § 24. 

71. See infra XVII in 44 C. J. 

72. See infra § 200 et seq. 

73. See infra XIX in 44 C. J. 

74. State v. Tampa Water Works 


Co., 56 Fla. 858, 47 S 358, 19 LRANS 
1838 


“General powers expressed in com- 
prehensive terms are conferred upon 
municipalities because though par- 
ticular powers are specifically given, 
it is difficult to enumerate all the 
powers that may be useful and in- 
tended for the general purpose de- 
signed, or to make effective the par- 
ticular powers expressly conferred.” 
Malone v. Quincy, 66 Fla. 52, 57, 62 S 


922, AnnCas1916D 208. 

75. Powers of county generally 
see Counties § 51. 

76. See supra § 19. 

77. Toronto vy. Toronto R. Co., 2 
OntWR 225. 


78. Toronto v. Toronto 'R. Co., 
supra. 

79. Toronto v. Toronto R. Co., 
supra. 

80. In re Knight, 55 Cal. A. 51%, 


ZO Suede 

81. In re Knight, supra. 

County as bound by police regula- 
tions see infra §.247. 

82. In re Knight, 55 Cal. A. 511, 
203° P77. 

83. In re Knight, supra. 

84. Toronto v. Toronto R. Co., 2 


OntWR 225. 

85. Toronto v. Toronto R. Co., 
supra. 

86. See Counties § 51 text and 


notes 2, 3. 
87. Ex p. Campbell, 74 Cal. 20, 15 


P 318, 5 AmSR 418. 
See infra § 219. 
89. Powers of: 
Governing bodies see infra § 236. 
Particular officers, agents, or boards 
see infra § 971 et seq. 
Powers with respect to: 
Actions see infra XXI in 44 GC. J. 
Contracts see infra XV in 44 C. J. 
Fiscal management, debi, and secu- 
rity see infra XIX in 44 C. J, 
Police power see infra § 200. 
Property see infra XIV in 44 C. J. 
Public buildings and other places see 
infra XVIII in 44 C. J. 
Sewers see infra XVIII in 44 C. J. 
Streets see infra XVIII in 44 C. J. 
Other powers see infra §§ 328-601. 
Criminal responsibility see infra 
XXII in 44 C. J. 
Legislative control of municipal 
powers see infra § 288. 
Liability for torts see infra XIII. 


90. See supra § 3. 
91. See infra § 288. 
92. U. S.—New Orleans Water 


Works Co. v. New Orleans, 164 U. S. 
471, 17 SCt 161, 41 L. ed. 518; Ottawa 
v. Carey, 108.U.'S. 2107 2-SC6t. 3i6de ea 
L. ed. 669; Minturn vy. Larue, 23 How. 
435, 16 LL. ed.. 574; Valentine. v: 
Robertson, 300 Fed. 521; Iowa Tel, 
Co. v. Keokuk, 226 Fed. 82; Ft. Scott 
v. W. G. Eads Brokerage Co., 117 Fed. 
51, 54 CCA 4387; Los Angeles City 
Water Co. v. Los Angeles, 88 Fed. 
720 [affl 177 U. S. 558, 20 SCt 736, 44 
L. ed. 886]; Detroit v. Detroit City 
R. Co., (66 Fed. 867; Grand Rapids 
Electric Light, ete. Co. v. Grand 
Rapids Edison Blectric Light, etce., 
Co., 338 Fed. 659; Scott v. Shreveport, 
20 Fed. 714; In re Lee Tong, 18 Fed. 
253, 9 Sawy. 833; Datum v. Tamas 
roa, 14 Fed. 1038, 9 Biss. 475. 
Ala.—State v. Gullatt, 210 Ala. 452, 
98 S 373; Cleveland School Furniture 
Co. v. Greenville, 146 Ala. 559, 41 S 
862; Gambill v. Erdrich, 143 Aia. 506, 
39 S 297; New Decatur v. Berry, 90 
Ala. 482, 7 S 838, 24 AmSR 827; Bx 
p. Florence, 78 Ala. 419; Mobile v. 
Dargan, 45 Ala. 310; Ex p. Burnett, 
30 Ala. 461; Ligon v. Gadsden, (A.) 
107 S 738. 
Alaska.—Ballaine _ v. 
Alaska 734; 
Alaska 279. 
Ariz.—McClintoeck v. 
Ariz. d5b). 20%) 6a. 
Ark.—Laprairie v. Hot Springs, 124 
Ark. 346, 187 SW 442; Bain v. Ft, 
Smith Light, ete., Co., 116 Ark. 125, 
172 SW 848, LRAI915D 1021. 
Cal.—Madera v. Black, 181 Cal. 306, 
184 P 397; Gassner v. McCarthy, 160 
Cal. 82, 116 P 73; Arcata v. Green, 
156 Cal. 759, 106 P 86; Von Schmidt 
ve Widber1 (106) Cale) 515438 Pigeae 
McCoy v. Briant, 53 Cal. 247; Glass 
v. Ashbury, 49 Cal. 571; Zottman v. 
San Francisco, 20 Cal. 96, 81 AmD 
96; Douglass v. Placerville, 18. Cal, 
643; Low v. Marysville, 5 Cal. 214; 
Bennett v. Drullard, 27 Cal. A. 180, 
£49. “Pasest 
Colo.—Pueblo v. Stanton, 45 Colo. 


Seward, 5 
In re Bruno Munro, 1 


Phoenix, 24 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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diminution at its supreme diseretion.** It exercises | limited delegated authority.°* Where municipal cor- 


523, 102 P 512; Phillips v. Denver, 
19 Colo. 179, 34 Pp 902, 41 AmSR 230; 
Durango v. Reinsberg, 16 Colo, 327, 
26 P 820; Thomas v. Grand Junc- 
tion; ‘13 Colo. A. 80, 56 P 665. 

Conn.—Thomson v. New Haven, 100 
Conn. 604, 124 A 247; Crofut v. Dan- 
bury, 65 Conn. 294, 32 A 365; Webster 
vy. Harwinton, 32 Conn. 131; New 
London vy. Brainard, 22 Conn. 552; 
Willard v. Killingworth Borough, 8 
Conn, 247. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 208, 124 A’ 658. 

Fla.— Merrell vy. St. Petersburg, 109 
S 315; State v. Ackerly, 69 Fla. 23, 
67S 232; Scott v. Tampa, 62 Fla. 275, 
55 S 983, 42 LRANS 908; Waller v. 
Osban, 60 Fla. 268, 52 S 970; Ex p. 
Sims, 40 Fla. 432, 25 S 280. 

Ga—Blackman Health Resort v. 


Atlanta, 151 Ga. 507, 107 SE 525, 17 
ALR 516. 

Ida.—State v. Frederic, 28 Ida. 709, 
155 P 977%. 


Tll.—Rockford v. Nolan, 316 Ill. 60, 
146 NE 564; Aberdeen-Franklin Coal 
Co,’ v. Chicago, 315 I. 99, 145 SE 
613; Arms v. Chicago, 314 Ill. 316, 
145 NE 407; Chicago v. Murphy, 313 
Ill, 98, 144 NE 802; Potson v. Chi- 
cago, 304 Ill. 222, 136 NE 594; Peo. v. 
Dreher, 302 Ill. 50, 134 NE 22; Marion 
v. Criolo, 278 Ill. 159, 115 NE 820; 
Yeadon v. Clark, 276 Ill. 424, 114 NE 
1023; Eastern Illinois State Normal 
School v. Charleston, 271 Ill. 602, 111 
NE 578, LRA1916D 991; Marengo v. 
Rowland, 263 Ill, 531, 105 NE 285, 
AnnCas1915C 198; Metropolitan West 
Side El. R. Co. v. Chicago, 261 Ill. 
624, 104 NE 165; Peo. v. Chicago, 261 
Ill. 16, 108 NE 609, 49 LRANS 438, 
AnnCasi915A 292; Clinton v. Wilson, 
257 Ill. 580, 101 NE 192; Chicago v. 
Kluever, 257 Ill. Sats 100 NE 917; 
Harlville v. Radley, 237 Ill. 242, 86 
NE 624; Huesing v. Reck Island, 128 
fll. 465, 21. NE 558, 15 AmSR 129; 
Agnew v. Brall, 124 Ill. 312, 16 NE 
230; Cook County v. McCrea, 93 Ill. 
236; Chicago v. Reinschreiber, 121 
bl TAL 3004. 

Ind.—Elkhart v. Lipschitz, 164 Ind. 
671, 74 NE 528; Champer v. Green- 
castle, 138 Ind. 339, 35 NE 14, 46 
AmSR 390, 24 LRA 768; Lewisville 
Natural Gas Co. v. State, 135 Ind. 49, 
84 NE 702, 21 LRA 734; Crawfords- 
ville v. Braden, 130 Ind. 149, 28 NE 
849, 30 AmSR 214, 14 LRA 268; Ft. 
Wayne First Presb. Church vy. Ft. 
Wayne, 36 Ind. 338; 10 AmR 35; An- 
gola Brick, etc., Co. v. Millgrove 
School Tp., 73 Ind. A. 557, 127 NE 
855; Windle v. Valparaiso, 62 Ind. A. 
342, 113 NE 429; Campbell v. Brack- 
ett, 45 Ind, A. 293, 90 NE 777; In re 
English, 3 Ind. T. 523, 61 SW 992. 

Iowa.—Bear v. Cedar Rapids, 147 
Iowa 341, 126 NW 324, 27 LRANS 
1150; McAllen vy. Hamblin, 129 Iowa 
329, 105 NW 593, 3 LRANS 145; Lo- 
gan vy. Pyne, 43 Iowa 524, 22 AmR 
261; Field v. Des Moines, 39 Iowa 
575, 28 AmR 46; Keokuk v. Scroggs, 
39 Iowa 447; Clark v. Des Moines, 
19 Iowa 199, 87 AmD 423; Clark v. 
Davenport, 14 Iowa 494; Mt. Pleas- 
ant v. Breeze, 11 Iowa 399. 

Kan.—Leavenworth v. Norton, 1 
Kan. 4382. 

Ky.—Katterjohn v. Paducah Bd. of 
Education, 202 Ky. 690, 261 SW 257; 
Morganfield v. Wathen, 202 Ky. 641, 
261 SW 12; Conover v. Com., 200 Ky. 
318, 254 SW 901; alker v. Rich- 
mond, 173 Ky. 26, 189 SW 1122, Ann 
Cas1918H 1084; Clifton Dist. v. Cum- 
mins, 165 Ky. 526, 177 SW 432; Sim- 
rall v. Covington, 90 Ky. 444, 14 SW 
369, 12 KyL. 404, 29 AmSR 3.9/8),°9 
LRA 556; Johnston vy. Louisville, 11 
Bush 527. 

La.—State v. Itzcovitch, 49 La. 
Ann. 366, 21 S 544, 62 AmSR 648, 37 
LRA 673; State v. Robertson, 45 La. 
Ann. 954. 13 S 164, 40 AmSR 272; 
Py Gas OF: Ys Ann. 
636; New Orleans v. Philippi, 9 La. 
Ann. 44; New Orleans First Munici- 


pality v. General Sinking Fund, 1 
Rob. 279. 


Re ea at v. 
Corp., 77 Me. 5380, 1 A 689; 
ve Emery, 14 Me. 875. 

Md.—Gaither v. Jackson, 147 Md. 
655, 128 A 769; Valentine v. Allegany 
County Road Directors, 146 Md. 199, 
126 A 147; Schultz v. State, 112 Md. 
211, 76 A 592; Baltimore v. Howard, 
6 Harr. & J. 383 

Mass.—Atty. -Get, V. Lowell, 246 
Mass, 312, 141 NE 465; Cawley Vv. 
Northern Waste Go 239 Mass. 540, 
132 NE 365; Greenough vy. Wakefield, 
127 Mass. 975; Somerville v. Dicker- 
man, 127 Mass. 272; Com. v. Stodder, 
2 Cush. 562, 48 AmD 679; Spaulding 
v. Lowell, 23 Pick? 71. 

Mich. —Bowler v. Nagel, 228 Mich. 
434, 200 NW 258,_37 ALR 1154; 
Wheeler vy. Sault ’ Ste. Marie, 164 
Mich. 338, 129 NW 685, 35 LRANS 
547; Detroit Citizens? “St. RR.) Co..tivs 
Detroit, 110 Mich. 384, 68 NW 304, 
64 AmSR 350, 35 LRA 859; Taylor v. 
Bay City St. R. Co., 80 Mich. TR 45 
NW 335; Peo. v. Armstrong, 73 
Mich. 288, 41 NW 275, 16 AmSR 578, 
2 LRA 721; Cooper v.. Alden, Harr. 72. 

Minn. — Bentley v. Chisago County, 
25 Minn. 259; St. Paul v. Laidler, 2 
Minn. 190, 72 "AmD 89, 

Miss.—Hazelhurst v. Mayes, 96 
Miss. 656, 51 S 890; Clinton v. Tur- 
ner, 95 Miss. 594, 52 S 261; Leonard 
v. Canton, 35 Miss. 189. 

‘Mo.—State v. Butler, 178 Mo. 272, 
77 SW 560; Tarkio v. Cook, 120 Mo. 
1, 25 SW 202, 41 AmSR 678; State v. 
Laclede Gaslight Co., 102 Mo. 472, 14 
SW 974, 15 SW 383, 22 AmSR 789; 
St. Louis v. Bell Tel. Co., 96 Mo. 623, 
10 SW 197, 9 AmSR 370, 2 LRA 278; 
St. Charles v. Nolle, 51 Mo. 122, i 
AmR 440; Joplin v. Leckie, 78 Mo. A, 
8; Knox City v. White, 19 Mo. A. 528; 
Knox City v. Thompson, 19 Mo. A. 523. 

Mont.—Wibaux Impr. Co. v. Breit- 
enfeldt, 67 Mont. 206, 215 P 222. 

N. H.—State v. Noyes, 30 NX H. 279. 

N. J.—Meday v. Rutherford, 65 N. 
J. L. 645,-48 A 529; State v. Zeigler, 
32 N. J. L. 262; Weeks v. Forman, 16 
Nei iw LenZsi7an © 

N. Y.—McAneny v. New York City 
Bd. of Estimate, etc., 232 N. Y. 377, 
134 NE 187; Niagara. Falls v. Public 
Serv. Commn., 229 N. Y. 333, 128 NE 
247; Rochester v. Bloss, 135 N. Y. 42, 
77 NE 794, 6 LRANS 694, 7 AnnCas 
15 frev 100 App. Div. 511, 91 NYS 
1090]; Paige v. Schenectady R. €o., 
178" N.Y: 102, ° 70. NE! 213) [rev 84 
App. Div. 91, 82 NYS 192]; Potter 
v. Collis, 156 N. Y.16, 50 NE 413 [aff 
"19 App. Div. 392, 46 NYS 471]; New 
York vai Dry Dock, fetes), Rh. \Comwy tas 
N. Y. 104, 30 NE 563, 28 AmSR 609; 
Carthage v. Frederick, 122 N. Y. 268, 
25 NE 480, 19 AmSR 490, /10 LRA 
178; Smith v. Newburgn, 77 N. Y. 
130; Demarest v. Wickham, 63 N. Y. 
320 [Laff 5 Hun 627,’ 67 Barb. 312]; 
In re Douglass, 46 N. Y. 42, 12: Abb 
PrNS 161 [rev 58 Barb. 174, 9 Abb 
PrNS 84, 40 HowPr 201]; Peo. v., 
Draper Ap eINGE Nob oe {aff 25 Barb. 
344]; Western New York Water Co. 
Ne Buffalo, 124 Misc, 257, 208 NYS 
387 [aff 213 App. Div. 458, 210 NYS 
611 (rev on other grounds 242 N. Y. 
202, 151 NE 207)]; Peo. v. Ham, 32 
Mise. 517, 66 NYS 264 [aff 57 App. 
Div. 367, 68 NYS 298 (rev on other 
grounds 166 N. Y. 477, 60 NE 191)]; 
Parker v. Baker, Clarke 223 [rev on 
other grounds 8 Paige 428]. 

N. C.—Asheville v. Herbert, 190 
N. C. 732, 180 SE 861; Vance County 
v. Henderson, 163) No -C.1114,---79 SH 
442; State v. Webber, 107 N.C. 962, 
12 SE 598, 22 AmSR 920; Weith v. 
Wilmington, 68 N. C. 24. 

N. D.—North Fargo v. Fargo, 49 
N. D. 597, 192, NW 977. 

Oh.—Cleveland v. Payne, 72 Oh. 
St. 347, 74 NE 177; Ravenna v. Penn- 
sylvania Co., 45 Oh. St, 118, 12 NE 
445; Collins vy. Hatch, 18 Oh. 523, 51 


AmD 465, 


Hooper 


Camden Village 


‘ern R. Co., 


Okl.—In re Lankford, 72 Okl. 40, 
178 P 673; Marth v. Kingfisher, 22 
Okl. 602, 98 P 436, 18 LRANS 1238. 

Or.—La Grande v. La Grande Mu- 
nicipal Ct., 251 P, 308; Corvallis v. 
Carlile, 10 ’Or. 139, 45 AmR 134. 

Pa.—Elliott v. "Monongahela City; 
229 Pa. 618, 79 A 144; Pennsylvania 
Co. v. Pittsburg, 226 Pa. Daay Toe ok 
421, 134 AmSR 1068; Lesley v. Kite, 
192 Pa. 268, 43 A 959; Whelen’s App., 
108 Pa. 162, 1 A 88; Webster v. Hope- 
well Borough, 19 Pa. Super. 549; 
Williamsport v. Williamsport Water 
Co., 7 Pa, Dist. 206; Borough’s App., 
3 LancLRev 141. 

R. I.—Heeney v. Sprague, 11 R. I. 
456, 28 AmR 502. 

Ss. C—State Univ. Columbia, 108 
S. C. 244, 93 SE 934; Dhtoasn v. South- 
106: Sec 307, 91 SE 310. 

Tex.— Williams v. Davidson, 43 
Tex. 1; Miller v. Burch, 32 Tex. 208, 
5 AmR 242; Sweetwater v. Hammer, 
(Civ. Al) 259 “SW Dole Dvaide sv. 
Uvalde Electric, ete., Co., (Civ. A.) 
235 SW 625; Dibrell Vv. Goleman, (Civ. 
A.) 172 SW 550; Trent v. Randolph, 
(Civ. A.) 130 SW 737; Ball v. Texar- 
kana Water Corp., (Civ. A.) 127 SW 
1068; Sue Lung v. State, (Cr.) 117 
SW 857; Mantel v. State, 55 Tex. Cr. 
456, 117 SW 855, 131 AmSR 818; 
Ex p. Garza, 28 Tex, IA, 889) EBS Sw 
779, 19 AmSR 845 

Utah. —Salt Lake City v. Sutter, 61 
Utah 5338, 216 P 234; Ogden City v. 
McLaughlin, 5 Utah 387, 16 P 721. 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SE 139, ‘AnnCas1917D 1114; 
Radford v. Clark, PLZ ale Lo Soha SE 
571, 38 LRANS 281; Donable v. Har- 
risonburg, 104 Va. 533, 52 SE 174, 113 
AmSR 1056, 2 LRANS 910; Duncan 
We Lynchburg, 34 SE 964; Winchester 
v. Redmond, 93 Va. 711, 25 SH 1001, 
57 AmSR 822; Kirkham vy. Russell, 76 
Va. 956. 

Wash.—Malette v. Spokane, 68 
Wash. 578, 123 P 1005, AnnCas1913E 
986; State v. Burr, 65 Wash. 524, 118 
a 639; Farwell v. Seattle, 43 Wash. 
141, 86 P 217; Tacoma Gas, etc., Co. 
v. ybacoma, 14 Wash. 288, 44 P 655. 

Va. —Hyre vy. Brown, 135 SH 656. 


ee —Superior  v. Roemer, 154 
Wis. 345, 141 NW 250; Stafford v. 
Chippewa Valley Electric R. Co., 110 


Wis. 331, 85 NW 1036; Becker v. La 
Crosse, 99, Wis. 414, 75 NW 84, 67 
AmSR 874, 40 LRA 829. 


Can,—Sutherland-Innis Co. v. Rom- 


ney Tp. 30 Can. S. C. 495 [rev 26 
Ont, A, 495]. 

B. C.—Loo Gee Wing v. Amor, 10 
WestLR 383. 


Man.—Winnipeg St. R. Co. v. Win- 
nipeg Hlectric St. R. Co., 9 Man. 219. 

Ont.—Ottawa Hlectrie Light Co. v. 
Ottawa Corp., 12 Ont. L. 290, 8 Ont 
WR 204. 

Que.—Tremblay v. Montreal, 28 
Que. Super. 411; Harnel v. St. Jean 
Deschaillons Parish Corp., 20 Que. 
Super. 301. 

Sask.—Swift Current vy. Leslie, 14 
Sask. I: 176, [1917] 1 WestWkly 
1089; Swift Current v. Leslie, 10 
Sask. L. 1, [1917] 1 WestWkly 1089. 

“Municipal corporations are the 
creatures of the statutes under 
which they are organized and oper- 
ated. By those statutes their powers 
are granted, measured, and limited. 
Beyond the limits of the powers 
there expressly granted and those 
fairly implied therefrom or incident 
thereto they cannot lawfully act or 
agree to act, and a fair and reason- 
able doubt of the existence of a cor- 
porate power is fatal to its being.” 
Ft. Scott v. W. G. Eads Brokerage 
Co., 117 Fed. 51, 54 [certiorari den 
187 UW. .S.-647, 23 'SCt (846, 047 Li sed, 
348, and quot Ballaine v. Seward, 5 
Alaska 734, 739]. 

93. Legislative control see 
§ 288. 

Power to amend charters see supra 
§ 136 et seq. 

94. Fla.—State v. Fowler, 90 Fla. 


+ 


infra 


188 [43 C.J] 


porations are classified into different classes,®® the 
powers of a municipal corporation of a particular 
class are limited to the powers defined for corpora- 
tions of such elass.°* Acting as the agent of the 
state®? a municipal corporation may have power to 
bind the principal when dealing within the consti- 
tutional limitations and when its acts are not in 
derogation of the police power.®® In some jurisdic- 
tions by force of constitutional provisions a mu- 
nicipal corporation may itself adopt and amend lo- 
cal laws relative to its affairs,®® and the validity of 
local laws enacted by the corporation depends on 
whether their subject matter concerns its affairs.* 
Under the power to exercise self-government or 
home rule,? it cannot act on matters purely of a 
state concern.’ .Under the power to exercise all the 
powers of self-government, it is limited to the ex- 
ercise of such powers as are in their nature and the 
field of their operation local and municipal in char- 
acter. The rule of ultra vires ought to be reason- 
ably applied,® and whatever may fairly be regarded 
as incidental to and consequential upon those things 
which the state has authorized municipal corpora- 


155, 105 S 733; Anderson vy. Shackle- 
ford, 74 Fla. 86, 76 S 348, LRA1918A 
139; Malone v. Quincy, 66 Fla. 52, 62 
S 922, AnnCas1916D 208; Hardee v. 
Brown, 56 Fla. 377, 47 S 834. 
Ill.—Aberdeen-Franklin Coal Co. v. 
Chicago, 315 Ill. 99, 145 NE 613. 
Ind.—Bast Chicago Co. v. 
Chicago, 171 Ind. 654, 87 NE 17. 
Mich.—Atty.-Gen. vy. Detroit, 225 
Mich. 631, 196 NW 391; Kalamazoo v. 
Titus, 208 Mich. 252,175 NW 480. 


nition 
hand. 
Hast 


local 


“MUNICIPAL CORPORATIONS 


ra 


forbids an attempt at a conceptual 
definition of the phrase ‘all powers of 
local self-government’ to be applied 
to all cases that might arise. 
an obviously correct descriptive defi- 
is sufficient for the case 
They are such powers of gov- 
ernment as, in view of their nature 
and the field of their operation, 
and municipal 
The force of the terms employed re- 
quires the inclusion of such powers 


1s. 18 


tions to do, ought not, unless expressly provided, to 
be held by judicial construction to be ultra vires.® 
The defense of ultra vires can be interposed only 
where the act complained of is wholly beyond the 
powers of the corporation;’ if the wrongful act in 
question is one which the corporation has the right 
to do under some circumstances, or in some manner, 
then it is not ultra vires.® 

Grant of privilege on condition. A municipal cor- 
poration which asks the legislature for a privilege 
which is granted subject to a specified condition can- 
not accept the grant and reject the conditions.® 

[§ 186] 2. Charter. Since the municipal corpo- 
ration is a creature of granted powers only,*® in- 
cluding all classes of powers, whether styléd express, 
implied, inherent, common-law, indispensable, or in- 
cidental,™ except as it may possess the specific 
power under statutory or constitutional authority, a 
municipal corporation can exercise only such pow- 
ers as fall within the scope of, and not in conflict 
with, its charter or other enabling act or law.” 
While some charters are construed as grants rather 


185-186 , 


v. Wilson, 257 Ill. 580, 101 NE 192; 
Chicago v. Kluever, 257 Ill. 317, 100 
NE 917; Peo. v. Mount, 186 Ill. 560, 
58 NE 360; Peo. v. Chicago, ete, R. 
Co,, -118° Ti! 113;-7 NE AT6s Harmon 
v. Chiéago, 110 Ill. 400, 51 AmR 698; 
Petersburg v. Metzker, 21 Ill. 205. 
Iowa.—Randolph v. Gee, 199 Iowa 
181, 201 NW 567; Decatur v. Gould, 
185 Iowa 208, 170 NW 449; Hedrick 
v. Lanz, 170 Iowa 437, 152 NW _ 610; 
Mt. Pleasant v. Breeze, 11 Iowa 


But 


in 


are 
in character. 


Miss.—Clinton vy. Turner, 95 Miss. 
594, 52 S 261. 

Mo.—St. Louis v. St. Louis World 
Pub, Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
a 495, 136 AmSR 6438, 27 LRANS 

Mont.—State v. Billings Gas Co., 
55 pMont. 102, 173 -P 799. 

Y.—Western New York Water 
Co. v. Buffalo, 124 Misc. 257, 208 NYS 
387 [aff 213 App. Div. 458, 210 NYS 
611 (rev on other grounds 242 N. Y. 
202, 151 NE 207)]. 

Pa.—A. L. Roumfort Co. v. Dela- 
ney, 230 Pa. 374, 79 A 653; wees 
port v. Williamsport Water Co. 8 Pa. 
Dist. 206. 

W. Va.—State v. Grafton, 87 W. 
Va. 191, 104 SE 487. 

Man. -_Winnipeg St. R. Co. 
Se Blectric’ St:- R. Co.) 


v. Win- 
9 Man. 


“Municipalities act under limited 
powers, and must find their authority 
clearly given in the law, and when so 
found they must follow the law.” 
Clinton v. Turner, 95 Miss. 594, 601, 
62 S 261. 


95. See supra § 14. 

96. Peterson v. Solano County, 65 
Cal. seAl 670; 22500 P ) 2835 Barroway. 
Bradley, 190 Ky. 480, 227 SW 1016; 
Washington v. Mueller, (Mo. A.) 287 
SW 856. 

97. See supra § 5. 


98. Richmond v. Virginia R., etc., 
Co., 141 Va. 69, 126 SE 353. 

99. See supra § 175. 

1. Browne vy. New York, 125 Misc. 
1, 210 NYS 786 [rev on other grounds 
213 App. Div. 206, 211 NYS 306 (aff 
241 N. Y. 96, 149 NE 211)]. 

2. See supra §§ 174,175. 

3. Atty.-Gen. v. Detroit, 225 Mich. 
631, 196. NW 391; Clements v. Mc- 
Cabe, 210 Mich. 207, 177. NW 722: 
Kalamazoo v. Titus, 208 Mich, 252, 
175 NW 480. 

4 Whyte v. Sacramento, 65 Cal. 
A. 534, 224 P 1008; State v. Lynch, 
88 Oh. St. 71, 102 NE 670, 48 LRANS 
720, AnnCas1914D 949. 

[a] Discussion of rule. — ‘‘Con- 
sciousness of inadequate prevision 


to be exercised by officials who in 
some manner and to some extent rep- 
resent the sovereignty of the people. 
It as clearly excludes the exercise of 
functions which are appropriately 
exercised by caterers and impresa- 
rios. The suggestion that moving- 
picture exhibitions might be made 
educational is gratuitous because that 


is not their natural object.” State v. 
lhyneh; 88" Oh. St. 71;  9%.2 102° Nig 
sg 48 LRANS 720, -AnnCas1914D 
94 : 


3 Atlas L. Ins. Co. v. Tulsa Bd. of 
Education, 83 Okl. 12, 200 P.171. : 

6... Atlas’ GL. Ins:’ Co. vy. Tulsa Ba. 
of Education, supra. 

7. Boise Dev. Co. v. Boise City, 30 
Ida. 675, 167 P1032. 

8. Boise Dev. Co. v. 
supra. 

9. In re New York Water Supply, 
211 N. Y. 174,1:104 NE 213°7 


Boise City, 


10. See sure. § 185. 
ll. See infra § 187. 
12. U.S.—Thompson y. Carroll, 22 


How. 422, 16 L. ed. 387; Ft. Scott v. 
W. G. Eads Brokerage 'Co., 117 Fed. 
5, ab4 0 CCAN 427. 

Ala.—State vy. Thompson, 193 Ala. 
561, 69 S 461. 

Ark.—Brizzolara vy. Ft. Smith, 87 
Ark. 85, 112 SW 181. 

Cal.—cC. J. Kubach Co. v. McGuire, 
248 P 676; Myers v. Springham, 195 
Cal. 672, 235 P 448; Neal Pub: Co. v. 
Rolph, 169 Cal. 190, 146 P 659; Rapp 
Vs, Kel, W59 Cal. 702) 5 Pi6bt Platt 
v. San Francisco, 158 Cal. 74, 110 P 
304; Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96; Bennett v. Dru)l- 
lard, 27 Cal. A. 180, 149 P 368. 

Conn.—Thomson v. New Haven, 
100 Conn. 604, 124 A 247; State v. 
Smith, 67-Conn, 541, 35° A *506) 52 
AmSR 301. 

Fla.—Pounds v. Darling, 75 Fla. 

S 666, LRA1918EH 949; Harde 


W255 07 
v. Brown, 56 Fla. 377, 47 S 834, 
21 Ga. 


Ga.—Savannah v. Hussey, 
80, 68 AmD 452, 

Wawaii.—Terr. v. Dondero, 21 Ha- 
waii 19, AnnCas1914D 1192. 

Ill.— Merchants’ L. & T. Co. v. Chi- 
cago, 264 Ill. 76, 105 NE 726; Clinton 


| Sler, 


399: 

Kan.—Garden City v. Abbott, 34 
Kan. 288, P 473; Leavenworth v. 
Norton, 1 Kan. 432. 

Ky.—Louisville, etce., 
Louisville, 8 Bush 415; 
Com:., £258. Mon. 25: 

Me.—Andrews vy. Union Mut, F. Ins, 
Co., 37 Me. 256. 
ign Se urste v. Boston, 124 Mass, 
486. 

Mich.—Peo. v. Armstrong, 73 Mich. 
aah 41 NW 275, 16 AmSR 578, 2 LRA 

Minn.—St. Paul v. Robinson, 129 
Minn. 383, 152 NW 777, AnnCas1916B 
845; State v. Kantler, 33 Minn. 69, 
21 NW 856; St. Paul v. Traeger, 25 
Minn. 248, 38 AmR 462. 

Mo.—Peters v. St. Louis, 226 Mo. 
62, 125 SW 1134, 21 AnnCas 1069; 
Asphalt, ete., Constr. Co. v. Haues- 
201 Mo. 400; 100 SW 14 [aff 
(A.) 80 SW 5 (on certified ques- 
tions)]; Carr v. St. Louis, 9 Mo, 191; 
Washington v. Mueller, (A.) 287 SW 
856; Webb City v. Aylor, 163 Mo. A. 
155, 147 SW 214; Granite Bituminous 
Pav. Co. v. McManus, 144 Mo. A. 593, 
129 SW 448; Kemp v. Monett, 95 Mo. 
A, 452, 69 SW 81. 

Nev.—State v. White, 36 Nev. 
136 P 110, 50 LRANS 195. 

N. Y.—Brooklyn City R. Co. v. 
Whalen, 191 App. Div. 737, 182 NYS 
283 [aff 229 N. Y. 570 mem, 128 NE 
215 mem]; Peo. v. Buffalo, 127 App. 
Div. 851, 111 NYS 924 [rev on other 
grounds 193 N. Y. 248, 86 NE 466]; 
Cowen v. West Troy, 43 Barb. 48; 
Rn v. Gilbert, 68 Mise. 48, 123 NYS 

Wakefield v. Brophy, 67 Misc. 
398. 122 NYS 632; Brooklyn v. Furey, 
9 Mise. 198, 830 NYS 349. 

o N. C.—Weith v. Wilmington, 68 N. 

Oh.—Canton v. Nist, 9 Oh. St. 4395 
Mays v. Cincinnati, 1 Oh. St. 268; 
Collins v. Hatch, 18 Oh. 523, 51 AmD: 
465; In re Howard, LoeOhFRCirwiCsE: 
Ni Ss, Lb 83 2Oh,. Cir, Ct. 684 cies 
Cleveland v. Frisbie Co., 29 0. C. A. 
129; Cincinnati v. Von Bargen, 6 Oh 
NPNS 258. 

Or.—Pioneer Real Hst. Co. v. Port- 


Ri. "Gor eve 
March v; 


334, 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


ie 


§§ 186-187] 


than limitation of power,!® the powers of a mu- 
nicipal corporation are not necessarily restricted 
to those actually expressed in its charter;'* it may 
enjoy implied powers,!® and it may rely on the 
general statutes applicable to all municipal corpo- 


rations enacted prior to the grant 


In case of a municipal corporation organized under 
a general law the statute providing for its ineor- 
poration is its charter and determines what powers 
A municipal corporation operat- 
ing under a home charter adopted by the people 
of the municipality’? may exercise only such power 


it may exercise.!8 


~ 


“MUNICIPAL CORPORATIONS 


General. 


of its charter.1é 


state.?3 


as it is authorized to by such charter.?° 


land, 247 P 319; State v. Funk, 105 
Or. 134,199 P 592, 209 P 113, 25. ALR 
625; Baggage, etc., Transfer Co. v. 
Portland, 84 Or. 343, 164 P 570, LRA 
1917F 1080; Chan Sing v. Astoria, 79 
Or. 411, 155 P 378. 

Pa.—Whelen’s App., 108 Pa. 162, 1 
A 885 Com. v. Hrie, ete.; Rs Co.) 27% Pa: 
339, 67 AmD 471; Pittsburg v. Pitts- 
burg BR. Co.,. 47 Pa.) Super. . 476; 
Tamaqua Auditors’ App., 28 Pa. Dist. 
111; Chapman v. Vandergrift Bor- 
ough, 26 Pa. Dist. 301, 44 Pa. Co. 
eg Gettysburg v. Zeigler, 2 Pa. Co. 

6. 


Philippine.—Govt. v. Galarosa, 36 
Philippine 338; U. S. v. Joson, 26 
Philippine 1; U. S. v. Chan Tienco, 25 
Philippine 89; U. S. v. Genato, 15 
Philippine 170. 

Tenn.—O’Haver vy. Montgomery, 
120 Tenn, 448, 111 SW 449, 127 AmSR 
1014; Malone v, Williams, 118 Tenn. 
390, 1083 SW 798, 121: AmSR 1002; 
Jones v. Nashville, 109 Tenn. 550, 72 
SW 985; Brinkley v. State, 108 Tenn. 
475, 67 SW 796; State v. Nashville, 15 
Lea 697, 54 AmR 427; Pesterfield v. 
Vickers, 3 Coldw. 205; Calloway v. 
Lenoir City, 3 Tenn. Civ. A. 658. 

Tex.—Southwestern Tel., etc., Co. 
v. Dallas, 104 Tex. 114, 184 SW 321; 
‘Miller v. Burch, 32 Tex. 208, 5 AmR 
Zoos et, Worth Vv. Lillard, (Civ....A.) 
272 SW 577; Lindsley v. Dallas Cons. 
pir Rae CO: (Civ. As) 200 ISW. 2075 
Dibrell v. Coleman, (Civ. A.) 172 SW 
550; San Antonio v. Salvation Army, 
(Civ. A.) 127 SW 860; Goar v. Rosen- 
bere, vos Lex. (Civ, Ave218, is SW 
653; Cain v. State, (Cr.) 287 SW 262; 
Ex p. Farley, 65 Tex. Cr. 405, 144 SW 
530; Ex p. Farnsworth, 61 Tex. Cr. 
342, 135 SW 538. 

Wash.—State v. Woody, 90 Wash. 
501, 156 P 534; Savage v. Tacoma, 61 
Wash. afta 2 P ee 

Wis.—Hickman vy. Wellauer, 169 
Wis. 18, 171 NW 6385. 

Can.—Shawinigan MHydro-Hlectric 
Co. v. Shawinigan Water, etc., Co., 
45 Can, S. C. 585, 4 DomLR 502, 10 
BastLR 521. 

Alta.—Re Carmichael, 70 DomULR 
293, [1922] 3 WestWkly 781. 

B. C.—Rex v. Mould, 28 B.C, 221; 
Ree. v. Jim Sing, 4 B. C. 338. 

Man.—Rex y. Nunn, 15 Man. 288; 
Re Elliott, 11 Man. 358; Re Cloutier, 
Soe 220; Re McDonald, 10 Man. 

Ont.—Toronto vy. Elias Rogers Co., 
31 Ont. L. 167, 6 OntWN 146, 19 Dom 
LR 75; Cleary v. Windsor, 10 Ont. L. 
333, 6 OntWR 192; Reg. v. Reed, 11 
Ont. et Matter of Fennell, 24 U. C. 
@. EB. 38. 

iPr; Bay. Isl.—Pleadwell v. Brenan, 


Per) Hdw. Jisihy 147. 


Que.—Les Freres des Ecoles Chre- 
tiennes v. Laval-des-Rapides, 61 Que. 
Super. 385; Rieneau v. Bassin, 34 
Que. Super. 136, 9 Que. Pr. 279. 

N. W. Terr.—Pease v. Moosomin, 
> Derr) Lb. 20%. 

“Municipal corporations created by 
charter derive all their powers from 
the charter under which they act, un- 
less some general statute gives them 
additional powers.” Thomson v. New 
ae 100 Conn. 604, 606, 124 A 

iG 

[a] “The charter of the city...» 


‘is the fundamental law thereof, and 


all ordinances of the city which are 
in conflict therewith, or violative of 
its mandates, are null and void, upon 
the same principle that a statute 
which contravenes the Constitution 
must fall.” Asphalt, ete. Constr, 
Co. v. Hauessler, 201 Mo. 400, 407, 
100 SW 14. 

[b] As constitution of munici- 
pality.—' ‘The ‘charter’ of a munici- 
pality is, as Mr. Dillon Says, ‘its 
constitution,’ giving to it ‘all the 
powers it possesses (unless other 
Statutes are applicable to it),’ and 
invariably defines its powers, includ- 
ing its special and peculiar powers, 
and includes ‘a minute and detailed 
enumeration of the powers’ of its 
legislative body.” Platt o¥. ) oan 
BPC, 158! (Cal. 774, 845, 110) .P 

[c] As a state statute.—“‘A mu- 
nicipal charter, in whatever form, is 
a statute of the state and the or- 
ganic law of the corporation.” Chap- 
man v. Vandergrift Borough, 26 Pa. 
Dist. 301, 303 [quot Cyc]. 

[d] As corporate life.—‘‘A munici- 
pal charter is not only the measure 
of corporate powers, but it is also the 
beginning and the end of corporate 
life; and that life is a distinct, indi- 
visible thing. When a charter is 
completely granied, a distinct corpor- 
ate entity comes into being, and when 
the charter is completely surrendered, 
the corporate entity ceases to exist.” 
Brinkley v. State, 108 Tenn. 475, 481, 
67 SW 796 [quot Malone vy. Williams, 
118 Tenn, 390, 445, 103 SW 798, 121 
AmSR 1002]. 

{e] As organic law.—(1) ‘A char- 
ter is, so to speak, the municipal or- 
ganic law which no ordinance may 
override.” Kemp v. Monett, 95 Mo. 
A. 452, 458,69 SW 31. (2) “The char- 
ter of the city is not only the organic 
law of the city, but it is also a law of 
the state within the constitutional 
limitations.” C. J. Kubach Co. v. Mec- 
Guire, (Cal.) 248 P 676, 677. (3) “A 
eity ordinance, which does not com- 
ply with the city charter, is as in- 
valid as a statute which does not 
conform to the requirements of the 
State constitution. The charter of 
every municipal corporation, or the 
statute by which it is created, is its 
organic act, and the corporation can- 
not do any act, not authorized by 
such charter or by some legislative 
act applicable thereto.” (Peo ws 
Mount, 186 TIll. 560, 568, 58 NH 
360 

[f] “The question is well settled 
that a corporation cam exercise no 
power not clearly delegated in the 
act of incorporation, or arising by 
necessary implication out of some 
delegated power. Angell and Ames 
on Corporations 97. An ordinance, 
therefore, not warranted by the char- 
ter, is void, and can furnish no justi- 
fication to persons acting under its 
authority. Sedgwick on Stat. and 
Cons. Law pp 466, 468. Welch v. 
Stowell, 2 Dougl. (Mich.) 332.” Mil- 
ler v. Burch, 32 Tex. 208, 210, 5 AmR 
242. 

Charter generally see supra § 26 
et seq: 

13. State v. Funk, 105 Or. 134, 199 
P 592,209 P 113, 25 ALR 625; Bag- 
gage, etc., Transfer Cowal Portland, 


(43.0: 32] 16a 


[§ 187] 3. Inherent, Express, or Implied—a. In 
While it is true that a municipal corpora- 
tion has only such power as has been granted to it 
by the state,24 that does not mean that the power 
to do each particular act must be specifically 
granted,?? although there are some assertions that 
municipalities have no power except such as is 
expressly delegated by the sovereign power of the 
The powers of a municipal corporation are 
divisible into those that are express and those that 
are implied;*4 and from the language used by some 
cases in classifying the powers of municipal cor- 


ie Or. 3438, 164 P 570, LURAL917» 
1080. 

Charters under home rule provi- 
sions see supra § 27. 

14. Grants Pass v. Rogue River 
Public Serv: Corp:,.'87 “Or ‘Gavel ce 
teat et O’Brien v. Erie, 20 Pa. Co. 


15. See infra § 190. 

16. Grants Pass v. Rogue River 
Public. Serv. Corp.” 87 -OriiiGer. sued 
P 400. 

17. See supra § 31 et seq. 

18. Mullins v. Kansas City, 268 
Mo. 444, 457, 188 SW 192; Webb City 
v. Aylor, 163 Mo, A.*155, 163, 147 SW 
214; State v. Butte Police Ct., (Mont.) 
210) P 1059, 1060;8Lharp” ye Blake, 
(Tex, Civ. A.) 171 Siw 549, 

“The statute creating a munici- 
pality, or under which it exists, is 
the charter of its powers, and it-has 
only such authority as is conferred 
expressly and such as is necessarily 
implied, or is indispensable in order 
properly to accomplish the purpose 
of its organization.” State v. Butte 
Police Ct., supra. 

“We apply the term organic law of 
the cities of the several classes to 
the articles and chapters of the 
statutory laws which govern and 
regulate the several classes of 


cities, towns and villages.” Mullins 
v. Kansas City, supra. 
“Cities can only exercise such 


powers as are granted them by their 
charters and in this case the statute 
is the city’s charter.’’ Webb City v. 
Aylor, supra. 

1959 See supra$s9 277.1755 

20. %In re Pfahler, 150 Cal. 71, 88 
eae 11 LRANS 1092, 11 AnnCas 

21. See supra § 185. d 

22. Ex p. Birmingham, 201 Ala. 
641, 79 S 113; Batson v. Southern R. 
Coy 06S. (CL S07 wa Shr si.0: 

23. Chicago v. Murphy, 313 IIl. 98, 
144 NE 802; Katterjohn v. Paducah 
Bd. of Hducation, 202) Kv. 899, 262 
SW 257; State v. Tacoma, 97 Wash. 
190, 166 P 66; State v. Whitman 
County Super. Ct., 92 Wash. 360, 159 
P 383- 

24. U. S.—Beaty v. 
Ret. 152, 0 Lb) eds 813. 

Conn.—_New London v. Brainard, 22 
Conn. 552° 

Ill.— Metropolitan West Side Elec- 
tric R. Co. v. Chicago, 261 Ill. 624, 
104 NE 165. 

Ind.—Lafayette v. Cox, 5 Ind. 
38. 

Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 AmD 4238. 

Ky.—Conover v. Com., 200 Ky. 318, 
254 SW 901. : 

Mont.—Wibaux Impr. Co. y. Briet- 
enféeldt, 67 Mont. 206, 215 PRP 222; 
State v. Billings Gas Co., 55 Mont. 
Ts 12 Yi) 

N. H.—State v. Ferguson, 33 N. 1H. 


Knowler, 4 


424, 

N. J.—State v. Morristown, 338 N. 
Des Oi ‘ 
N. Y.—Ketchum v. Buffalo, 14 N! 
Vie308s 

Tex.—Henrietta Country Club v. 
Jacobs, (Civ. A.) 269 SW 187. 

Wis.—Milwaukee . First Wisconsin 
Nat. Bank v. Catawba, 183 Wis. 220, 
197 NW 1013; 
Wis. 470, 78 AmD 721, 


Mills v. Gleason, 11. 
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porations such powers will be limited to those that 
are either express or implied;?> but generally it is 
preferred to classify those powers as express,”° im- 
plied,?” and incidental or indispensable.?* 
nicipal eorporation enjoys these and only these pow- 


ers.2? ‘A municipal corporation possesses and can 
25. See cases passim this section. 
26. See infra § 189. 
27. See infra § 190. Corp., 
BSie We Se Et, COLE LVe ua 2) Gre 
‘Eads Brokerage Co., 117 Fed. 51, 54/692, 86 SH 139, 
CCA 487; Los Angeles City Water} Donable v. 


Co. v. Los Angeles, 8&8 Fed. 720 [aff 
LUT U.Sa7598;)-205SCON136; 4144) 1a. ed. 
886]; Grand Rapids Electric Light, 
ete., Co. v. Grand Rapids Hdison 


Hlectriec Light, ete., Co., 33 Fed. 659; | 


Kelly v. Milan, 21 Fed. 842 [aff 127 
WS 6139 8. SC A082" Lied. ita Ie 

Ala.—Colvin v. Ward, 189 Ala. 198, 
66 S 98; Bessemer v. Bessemer City 
Water Works, 152 Ala. 391, 44 S 663; 
Cleveland School Furniture Co. v. 
Greenville, 146 Ala. 559, 41 S 862; 
Gambill v. Endrich, 143 Ala. 506, 39 
S 297; Eufaula v. McNab, 67 Ala. 
588, 42 AmR 118. 

Alaska.—Conradt Vv. Miller, 2 
Alaska 433. 

Ark.— Willis v. Ft. Smith, 121 Ark. 
606, 182 SW 275. 

Cal.—Woodland v. Leach, 20 Cal. 
A. 15, 127 P 1040. 

Conn.—Bridgeport v. Housatonuc 
B.2Co., 15-Conn:7475, 

Del.—Cutrona v. Wilmington, 14 
Del, Ch. 208, 124 A 658. 

D. C.—U. S. v. MacFarland, 28 ADD. 
552. 

Ill.—Peo. v. Oak Park, 268 Ill. 256, 
109 NE 11; Chicago Sanitary Dist. v. 
Chicago, -etc., R. Co., 267, Ill. .252, 
108 NE 312; Chicago v. Weber, 246 
Ill, 304, 92 NE 859, 34 LRANS 306, 
20 AnnCas 359; Huesing vy. Rock 
Island, 128 Ill. 465, 21 NE 558; Cook 
County v. McCrea, 93 Ill. 236. 

Ind.—South Bend v. Chicago, etc., 
RY Co. (279. Ind. 455,. 101° NEY 628; 
AnnCas1915D 966; Pittsburgh, etc., 
R? Co. v. Anderson,. 176) Ind,..16,, 95 
'NE 363; Delphia v. Hamling, 172 Ind. 
645, 89 NE 308; Elkhart v. Lipschitz, 
164 Ind. 671, 74 NE 528. 

Iowa.—Akron v. McElligott, 166 
Iowa 297, 147 NW 773, AnnCas1916E 
692; Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 26 LRANS 425; 
Burroughs v. Cherokee, 134 Iowa 
429, 109 NW 876; McAllen v. Ham- 
‘blin, 129 Iowa 329, 105 NW 593, 5 
LRANS 434. 

La.—Ouachita Parish v. Monroe, 42 
tas Amny782507% Satis 

Md.—vValentine vy. Allegany County 
Road Directors, 146 Md. 199, 126A 
147. 

Mass.—Somerville v. Dickerman, 


127 Mass. 272. 

Mo.—St. Louis v. Bell Tel. Co., 96 
Mo. 623, 10 SW 197, 9 AmSR 370, 2 
LRA 278; State v. Berryman, 142 
Mo. A. 373, 127 SW 129; Chillicothe 
v. Henry, 136 Mo. A. 468, 118 SW 486; 
Joplin v. Leckie, 78 Mo. A. 8. 

Mont.—Shapard v. Missoula, 49 
Mont. 269, 141 P' 544; Helena Light, 
ete., Co. v. Helena, 47 Mont. 18, 130 
P 446. 

N. Y.—Carthage v. Frederick, 122 
N. Y. 268, 25 NE 480, 19 AmSR 490, 
10 LRA 178; Ketchum vy. Buffalo, 14 
INE GaSe 

N. C.—Smith v. Newbern, 70 N. C. 
14, mae at 766. 

D.—Ashley v. Ashley Lumber 
‘40 N. D. 515, 169 NW 87; Stern 


289, 122 NW 403, 
26 LRANS 665. 


Okl.—In re Huling, 4 Okl. Cr. 89, 
109 P 576; In re Jones, 4 Okl. Cr. 74, 
109 P 570, 140 AmSR 655, 31 LRANS 
548. 

Or.—Naylor y. McColloch, 54 Or. 
305, 103 P 68; Portland v. Schmidt, 
13 Orel, 6 P22 

S. C.—Blake: v. Walker, 23.S. C. 
1517. 
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MUNICIPAL CORPORATIONS 


A mu- | pressly granted; 


Tex.—Brenham v. Holle, (Civ. A.) 
153 SW 345; Ball v. Texarkana Water 
(Civ. A.) 127 SW 1068. 
Va.—Hopkins v. Richmond, 117 Va. 
AnnCasi917D 1114; 
Harrisonburg, 104 Va. 
533,' 52 SE 174, 113° AmSR 1056, 2 
LRANS 910; Danville v. Shelton, 76 


Va. 325. 
Seattle, 43 


Wash.—Farwell  v. 
Wash. 141, 86 P 217. 

W. Va.—Richards v. Clarksburg, 
30 W. Va. 491, 4 SE 774. 

Wis.—Gilman v. Milwaukee, 61 
Wis. 588, 21 NW 640. 

Ont.—Ottawa Wlectric Light Co. v. 
Ovtaiwa,), 12 Ontz i. i290) 

Que.—Tremblay v. Montreal, 28 
Que. Super, 411. 

What constitute incidental or in- 
dispensable powers see infra § 188. 
ye: Ala.—Ex p. Burnett, 30 Ala. 

Alaska.—Valdez v. Valdez Dock 
Co., 5 Alaska 399; Conradt v. Miller, 
2 Alaska 433. 

Ark.—Bain v. Ft. Smith Light, etce., 
Co., 116 Ark. 125, 172 SW 843, LRA 
1915D 1021, 

Cal.—San Francisco vy. Boyle, 195 
Cat. 426, 233 P: 965: Hgan vx Sam 
Francisco, 165 Cal. 576, 133 P 294, 
AnnCas1915A 754; Platt v. San Fran- 
cisco, 158 Cal. 74, 110° P 304; Arcata 


V..Green, 1156 .-Cal. 759... L0G. IP SG 
See v. Walter, 8 Cal. A. 234, 96 
505. 


Colo.—Brunstein v. Peo., 47 Colo. 
10; 105) P*.857. 

Conn.—New London y. Brainard, 
22 Conn, 552. 

Fla.—Anderson v. Shackleford, 74 
Fla. 36, 76 S 3438, LRA1918A 139; 
Ferguson Vv. McDonald, 66 Fla. 494. 
63 S 915; Malone vy. Quincy, 66 Fla. 
52, 62 S 922, AnnCas1916D 208; Har- 
dee v. Brown, 56 Fla. 877, 47 S 834; 
State v. Lewis, 55 Fla. 570, 46 S 630. 

Ga. —Georgia Re etc., Coz Vv. 
Georgia R. Commn., 149 Ga. 1, 98 SH 
696; Lofton v. Collins, 117 Ga. 434, 43 
SE 708, 61 LRA 150. 

Ida.—Pocatello v, Fargo, 41 Ida. 
432, 242 P 297. 

Ill.—Stoessand v. Frank, 283 Ill. 
01, 19'S N E300; LEAT 91 SIs G85 
Peo. v. Chicago, 260 Ill. 150, 102 NE 
1039; Cook County v. McCrea, 93 Ill. 
236; Clark Teachers’ Agency vy. Chi- 
cago, 220 Ill. A. 319; Kilbourne vy. 
Blakely, 184 Ill. A. 370. 

Ind.—Frahk v. Decatur, 174 Ind. 
388, 92 NE 173; East Chicago Co. v. 
East Chicago, 171 Ind. 654, 87 NE 17. 


Iowa.—Ebert v. Short, 199 Iowa 
147, 201 NW 798; State vy. Chariton 
Tel. Co., 173 Iowa 497, 155 NW 968. 


Kan.—State v. Wyandotte County 
Gas Co., 88 Kan. 165, 127 P 639. 


Ky.—Morganfield v. Wathen, 202 
Ky. 641, 261 SW 12. 
Me.—Phillips Village Corp 


Phillips Water Co., 104 Me. 103, 71 
A 474. 


Md.—Rushe v. Hyattsville, 116 Md. 
122, 81 A 278, AnnCas1913D 73. 

Mass.—Higginson y. Boston School 
Treasurer, 212 Mass. 583. 99 NE 
523,’ 42 LRANS 215; Greenough vy. 
Wakefield, 127 Mass. 275. 

Minn.—Bentley v. Chicago County, 
25 Minn, 259. 

Miss.—Steitenroth v. Jackson, 99 
Miss. 354, 54 S 955; Wise v. Yazoo 
City, 96 Miss. 507, 51° S) 453, 26 
LRANS 1130, AnnCasi1912B 377. 

Mo.—Hays v. Poplar Bluff, 263 Mo. 
516, 173) SW... 676,) ORATITSD 5955 
State v. Wilson, 151 Mo. A.° 723; 1382 
SW 625. 

Mont.—Shapard v. Missoula, 49 
Mont. 269, 141 P 544; Helena Light, 


exercise the following powers and no others: 
Those granted in express words; 2. Those necessarily 
or fairly implied in or incidental to the powers ex- 


x 


and, 3. Those essential to the de- 


clared objects and purposes of the corporation—not 
simply convenient, but indispensable. 
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ete., Co. v. Helena, 47 Mont. 18, 130 
P 446; Palmer v. Helena, 40 Mont, 
498, 107 P 512. 

Nebr.—State v. Temple, 99 Nebr.: 
505, 156 NW 1063; State v. Irey, 42 
Nebt. 186, 60 NW 601. 

N. Y.—Smith v. Newburgh, 77 N. 
Y. 130; Halstead v. New York, 3 N. 
Y. 430 [aff 5 Barb. 218]; Matter of 
Kenmore, 59 Misc. 388, 110 NYS 


py ; 
C.—Asheville v. Herbert, 190 N. 
& 3m, 130 SE 861. 

N. D.— Weeks v. Hetland, 52 N. D. 
351, 202 NW 807. 

Oh.—Sullivan v. Wellston, 31 Oh. 
Cir: (Ct. SEO. 

Or.—Cole vy. Seaside, 80 Or. 73, 156 
PE 569: 

Pa.—Com. v. Reid, 265 Pa. 328, 108 
A 829. 

Philippine.—U. S. v. Joson, 26 Phil- 
ippine 1. 

S. C.—Douglass v. Greenville, 92 
S. C. 374, 75 SE 687, 49 LRANS 958. 

Tex.—Uvalde v. Uvalde Electric, 
ete. “CO... CCives sAlD 236 245 Wa be 
Stevens v. Dublin, (Civ. A.) 169 SW 
188; Paris v. Sturgeon, 50 Tex. Civ: 
A. rags 110 SW 459. 

Vt.—Swanton v. Highgate, 81 Vt. 
152, 69 A 667, 16 LRANS 867. 
oye bynehburg v.. Peters, 133 SE 

Wash.—State v. King County Su- 
per. Ct., 93 "Wash.-'\ 267; .160.\P. 755, 
LRA1917B 354; State v. Lovering, . 
78 Wash. 624, 139 P 617. 

Wi s.—Superior v. Roemer, 154 Wis. 
345,141 NW 250. 

Man.—Re Taylor, 11 Man. 420;. 
Winnipeg St. R. Co. v. Winnipeg 
Electric St. R. Co., 9 Man. 219. 

“A municipal corporation has no 
powers except those expressly -con- 
ferred by the Legislature, and those 
necessarily or fairly implied as inci- 
dent to or essential for the attain- 
ment of the purposes expressly de- 
clared.” Argenta v. Keath, 130 Ark. 
334, 337, 197 SW 686, LRA1918B 888. 
To same effect Merrill v. Van Buren, 
125 Ark. 248, 188 SW 5387; Wyeth v. 
Whitman, 72 Fla. 40, 72 S 472; Heartt 
v. Downer’s Grove, 278 Ill. 92, 115 NE 
869; Sullivan v. Cloe, 277 Ill. ‘56, 
115 NE 1385; Denny v. Muncie, 197 
Ind. 28, 149 NE 639; Indianapolis v. 
College Park Land Co., 187 Ind. 541, 
118 NE 356; Carbon Coal Co. v. Des 
Moines, 198 Iowa 3871, 199 NW 170; 
Chelsea vy. Treasurer, etc., 237 Mass. 
422, 130 NE 3897; Richland v. Null, 
194 Mo. A. 176, 185 SW 250; Rosa v. 
Bandon; 71 Or. 510, 142 P 339; Cor- 
vallis v. Carlile, 10 Or. 139, 45 AmR 
134; Flannagan v. Buxton, 145 Wis. 
81, 129 NW 642, 82 LRANS 391, 

30. 1 Dillon Mun. Gorp. § 89 [quot 
or cit Cummock y. Little Sele 154 
Ark. 471, 248 SW 57, 25 ALR 608; 
Long Beach v. Lisenby, 175 Cal. 575, 
166 P 333; Oro Electric Corp. v. State 
R. Commn., 169 Cal. 466, 147 P 118; 
Cary v. Blodgett, 10 Cal. A. 463, 102 
P 668; Walker v. McNelly, 121 Ga. 
114, 48 SE 718; Consumers’ Co. vy. 
Chicago, 313 Ill. 408, 145 NE 114; 
Peo. v. Oak Park, 268 Ill. 256, 109 
NE. 113° Chicago Sanitary. ~DIstiey: 
Chicago, etec., R: Co., 267 Ill. 252,108 
NE 312; Loeffler v. Chicago, 246 Ill. 
43, 92 NE 586, 20 AnnCas 335; De- 
catur v. Gould, 185 Iowa 2038, 170 NW 
449; Barrow v. Bradley, 190 Ky. 480, 
227 SW 1016; Stanley v. Baltimore, 
146 Md. 277, 126 A 151, 130 A 181; 
Barnhart v. Grand Rapids, (Mich.) 
211 NW 96; State v. Hackman, 273 
Mo. 670, 202 SW 7; St. Louis v. St. 
Louis World Pub. Co., 227 Mo. 146, 
126 SW 1019; St. Louis v. King, 226 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 187-188] 


‘Functions may, like powers, be specially declared, 
or may be implied from the express nature and ob- 


jects of the institution.?4 
[§ 188] .b. Inherent. 


Mo, 334, 126 SW 495, 186 AmSR 643, 
zat \LRANS 608; * Pierce’ “City v. 
Hentchel, (Mo. A.) 180 SW 1027; 
Gray v. Omaha, 80 Nebr. 526, 114 NW 
600, 14 LRANS 1033; State v. Dar- 
nell, 166 N. C. 300, 81 SE 338, 51 
LRANS 332; Ft. Smith, Arkansas, 
City Nat. Bank v. Kiowa, 104 Ok1l. 
161, 230 P 894, 39 ALR 206; State v. 
Thurston, 28 R., I. 265, 66 A 580; 
Foster v. Waco, 118 Tex. 352, 255 
SW 1104; Brenham vy. Brenham 
Water Co., 67 Tex. 542, 4 SW 143; 
Williams v. Davidson, 43 Tex. 1; 
Sweetwater v. Hamner, (Tex. Civ. A.) 
259 SW 191; Choice v. Dallas, (Tex. 
Civ. A.) 210 SW 1753; Tharp v. Blake, 
(Tex. Civ. A.) 171 SW 549; Brenham 
v. Holle, (Tex. Civ. A.) 153 SW 345; 
Salt Lake City v. Sutter, 61 Utah 
533, 216 P 234; State v. Bridges, 97 
Wash. 553, 166 P 780; State v. King 
County. Super. Ct., 93 Wash. 267, 160 
P 755, LRA1917B 354; Hyre v. Brown, 
(CW. Va.) 135 SE 656; Mineral County 
Ct. v. Piedmont, 72 W. Va. 296, 78 SE 
63; Ottawa Blectric Light Co. v. 
12 Ont. L. 290, 8 Ont 
WR 204 (dism app 6 OntWR 930)]. 
To like effect Danville Water Co. v. 
Danville, 180 U. S. 619, 21 SCt 505, 
45 L. ed. 696; Freeport Water Co. vy. 
Freeport, 180 U. S. 587, 21 SCt 493, 
45 L. ed. 679; Mt. Pleasant v. Beck- 
with, 100 U. S. 514, 25 L. ed. 699; 
Nashville v. Ray, 19 Wall. (U. S.) 
468, 22 L. ed. 164; Police Jury v. 
Britton, 15 Wall. (U..8S.) 566, 21.1. 
ed. 251; Minturn y. Larue, 23 How. 
(U. S.) 485, 16 L. ed. 574; Valentine 
v. Robertson, 300 Fed. 521; Glucose 
Sugar Refining Co. yv..Marshalltown, 
i53 Fed. 620; Quinby v. Consumers’ 
Gas Trust Co., 140 Fed. 362; Mills v. 
Chicago, 127 Fed. 731; Riverside, 
CEC. CO.” Ve Riverside, 118 Fed. 
736: Ft. Scott v. W. G. Eads Broker- 
age’ Gor iit) Wed! 151, 54CCA 437 
[certiorari den 187 U. S. 647, 23 SCt 
846, 47 L. ed. 348]; Los Angeles City 
Water Co. v. Los Angeles, 88 Fed. 
720 [aff 177 U. S. 558, 20 SCt 736, 
44 L, ed. 886]; Detroit v. Detroit City 
it.) Co. 56, Bed. 867; (Chisholm fin, 
Montgomery, 5 F. Cas. No. 2,686, 2 
Woods 584; Weakley v. Henry, 204 
Ala. 4638, 86 S 46; Stokes v. .Mont- 
gomery, 203 Ala. 307, 82 S 663; Spear 
v. Ward, 199 Ala. 105, 7458 27; Bes- 
semer Vi Bessemer City Water 
Mors. 152 Ala. 391, 44> S$) cess 
Cleveland School Furniture Co. Vv. 
Greenville, 146 Ala. 559, 41 S 862; 
Gambill v. Endrich, 1438 “Ala. 506, 39 
S.297; Bluthenthal v. Headland, 132 
Ala. 249, 31 S 87, 90 AmSR 904; 
Montgomery y. Montgomery, etc., 
Plank-Road Co., 31 Ala. 76; Willis v. 
Ft. Smith, 121 Ark. 606, 182 SW 275; 
Hyatt v. Williams, 148 Cal. 585, 84 
P 41; Wichmann y, Placerville, 147 
Cal. 162, 81 P 537; Himmelmann v. 
Hoadley, 44 Cal. 213; Argenti v. San 
Francisco, 16 Cal. 355; Oakland v. 
Carpentier, 13 Cal. 540; ‘Lucas v. San 
Francisco, 7 Cal. 463; Holland v. San 
Francisco, 7 Cal. 361; Phelan v. San 
Francisco County, 6 Cal. 531i; Peo. v. 
Harris, 4 Cal. 9; Hayward v. Red 
Cliff, 20 Colo. 33, 36 P 795; Sauer v. 
Gillett, 20 Colo. A. 365, 78 P 1068; 
Treadway v. Schnauber, 1 Dak. 236, 
46 NW 464; U. S. v. MacFarland, 28 
App. (D. C.) 552; Liberis v. Harper, 
89 Fla. 477, 104 S 853; Porter v. 
Winzant, 49 Bia. 213, 38 S 607, 111 
AmSR 938; Klever Shampay Karpet 
Kleaners, Inc. v. Chicago, 323 [1l. 
368, 154 NE 131; Stowell v. Prentiss, 
323 Ill. 309; 154 NE 120; Springfield 
vy. Postal Tel.-Cable Cory; "953 Ill. 346, 
oe NM, 672) Lath 164 21.) A. 2761; 
Chicago v. Weber, 246 Ill. 304, 92 NE 
859, 34 LRANS 306, 20 AnnCas 359; 
Peo. v. Blocki, 203 Ill. 3638, 67 NE 
809; Coquard v. Oquawka, 192 Tl. 
355, 61 NE 660; McCartney v. Chi- 
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MUNICIPAL CORPORATIONS 


the term 
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‘‘inherent power,’’ that is, an authority 
possessed without its being derived from another,?? 


municipal corporations have no inherext power.*# 


CaO, etc, at, Co.) 112 Til) 611; Cni= 
cago Packing, etc., Cory, Chicago, 88 
Ill, 221, 80 AmR 545; Law v. Peo., 
87 Tl. 385; Chicago v. Gunning Sys- 
tem, 114 Til, A. 377 [aff 214 Tll. 628, 
73 NE 1035, 70 LRA 280, 2 AnnCas 
892]; Central Union Tel, Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628; South Bend v. Chicago, ete., 
mR. Co. 179. Ind) 455, 0d. NE 628, 
AnnCasl1915D -966; Elkhart v. Lip- 
Schitz, 164 Ind. 671, 74 NE 528; Voss 
v. Waterloo Water Co., 163 Ind. 69, 71 
NE 208, 106 AmSR 201, 66 LRA 95, 
2 AnnCas 978; Scott v. Laporte, 162 
Ind. | 34,68 NE 278, 69 NB 675; 
Walker v. Towle, 156 ind. 639, 59 NE 
20, 58 LRA 749; New ‘Albany Gas 
Light, etc., Co. Vv. New Albany, 156 
Ind. 406, 59 NE 176; Vaughtman Vv. 
Waterloo, 14 Ind. A. 649, 43 NE 476; 
Hubbell v. Bennett, 130 Iowa 66, 106 
NW. 375; McAllen v. Hamblin, 129 
Iowa 329, 105 NW 5938, 5 LRANS 
434, 6 AnnCas 980; McPherson vy. 
Foster, 43 Iowa 48, 22 AmR 215; 
Clark v. Des Moines, 19 Iowa 199, 87 
AmD 423; Clark v. Davenport, 14 
Iowa 494; In re Van Tuyl, 71 Kan. 
659, 81 P 181; Harrison v. California, 
215 Ky. 349, 285 SW 703; Newport Bd. 
of Education v. Scott, 189 Ky. 225, 
224 SW 680; Stone v. Paducah, 120 
Ky. 322, 86 SW 531; Johnston. v. 
Louisville, 11 Bush (Ky.) 527; Mont- 
gomery v. Lafayette, 154 La. 822, 98 
S$ 259; State Bd. of Health v. Stand- 
avd Oil Coz0107 hasn7i35 340°S mon 5: 
Mayo v. Dover, etce., Village Fire Co., 
96 Me. 539, 58 A 62; Cambridge v. 
Cambridge Water Co., 99 Md, 501, 58 
A 442, 2 AnnCas 311; Hood vy. Lynn, 
1 Allen (Mass.) 103; Vincent v. Nan- 
tucket, 12 Cush. (Mass.) 103; Taylor 
Vv. Bay City+St..R. Co.,180 Mich. “7, 
45 NW 335 [app dism 154 U. S. 494, 
14 SCt 1142, 38 L. ed. 1075]; Nerlien 
v. Brooten, 94 Minn, 361, 102 NW 867; 
St. Louis v. Dreisoerner, 243 Mo. 217, 
147 . SW 998, 41 LRANS 177; St. Louis 
v. J. H. Kaime, etc., Real Est. Co., 180 
Mo. 309, 79 SW 140; State v. Butler, 
178 Mo. 272, 77 SW 560; State v. 
Missouri, ete., R: Co., 164 Mo. 208, 64 
SW 187; St. Louis v. Russell, 9 Mo. 
507; Kennedy v. Nevada, (Mo. A.) 
281 SW 56; Vaughn v. Greencastle, 
104 Mo. A. 206, 78 SW 50; Carpenter 
v. Reliance Realty Co.,103 Mo. A. 480, 
77 SW 1004; Kirkwood v. Meramec 
Highlands Co., 94 Mo. A. 637, 68 SW 
761; Joplin v. Leckie, 78 Mo. A. 8; 
Gagnon y. Butte, 75 Mont. 279, 243 P 
1085; State v. Edwards, 40 Mont. 320, 
106 P 705; Ross v. Long Branch, 73 
Ned. a, 2925063) Av609s; Potts) ve Cape 
May, 66 N. J. L. 544, 49 A 584; Ryan 
v; New-York, 177 N. Ye) 271;. 69) NE 
599; Peo. v. Coler, 173 N. Y. 108, 65 
NE 956; Poillon vy. Brooklyn, 101 N. 
Y.. 132,140 NE1913-Peo;veeBriggs)) 50 
N. Y. 558; Peterson v. New York, 17 
N. Y. 449; Ketchum v. Buffalo, 14 
N. Y. 356; Peo. v. Brennan, 39 Barb. 
(N. Y.) 522; Sharp v. Speir, 4 Hill 
CNIAYS) V16s sStatetv. URaya leh NAIC. 
814, 42 SH 960, 92 AmSR 1795, 60 
LRA 634; Chillicothe Bank v. Chilli- 
cothe, 7 Oh. Pt. II 31730) AmD 1855 
Wellsville v. O’ Connor, 24 Oh. Cir. Ct! 
689; Raynolds v. Cleveland, 24 Oh. 
Cir. Ct. 215; Columbus v. Federal 
Gas, ete., Co., 14 OhS&CP 261, 2 OhN 
PNS 277; Crawford v. Madigan, 13 
OhS&CP 494; Lower River Road Co. 
Vv. Cincinnati, Bae 
Horstman y. Cincinnati St. R. Co., 12 
OhS&CP 762; Mitchener v. Okmulgee, 
100 Okl. 98, 228 P 159; Pioneer Real 
Hst. Co. ve Portland, (Or) 247 P 319); 
In re Pennsylvania R. Co., 213 Pa. 373, 
62 A 986, 3 LRANS 140, 5 AnnCas 
299; Carpenter v. Yeadon Borough, 
208 Pa. 396, 57 A 837; Hdgewood 
Borough y. Scott, 29 Pa. Super. 156; 
Com. v. Gingrich, 21 Pa, Super. 286; 
Oise vie en Yu, 24 Philippine 1! 


OhHS&CP. -214;) 


But some courts have referred to certain powers of 


Luther v. Wheeler, 73 S. C. 88, 52 
SE 874, 4 LRANS 746, 6 AnnCas 
754; Neely v.. Yorkville, 10 S. C. 141; 
Wilson v. Mitchell, 17 Se Dy bb, or 
NW 741, 106 AmSR 784, 
158; Memphis St. R.. Co: vi Haynes; 
112 Tenn, 712, 81 SW 374; Nichol v: 
Nashville, 9 Humphr. (Tenn.) 252; 
Galveston v. Loonie, 54 Tex. 517; 
Tyler v. Texas Employers’ Ins, As- 
soc.,, (Tex. Commn. A.) 288 SW 409 
[rev (Civ. A.) 288 SW 929]; Ogden 
City v. Bear Lake, etc., Water-Works, 
étc,, Co., 16 Utah 440;"62 BP. 687, 4% 
LRA 305; Donable v. Harrisonburg, 
104 Va. 5388, 52 SEH 174, 1183 AmSR 
1056, 2 LRANS 910, 7 AnnCas 519; 
Farwell v. Seattle, 43 Wash. 141, 86 
P 217, 10 AnnCas 130; Cain v. Elkins, 
57 W. Va. 9, 49 SE 898; State v. God- 
frey, 54 W. Va. 54, 46 SE 185; Rich- 
ards v. Clarksburg, 30 W. Va. 491, 
4 SE 774; Parkersburg Gas Co. v. 
Parkersburg, 30 W. Va. 435, 4 SE 
650; Charleston v. Reed, 27 W. Va. 
681, 55 AmR 336; Christie v. Malden, 
23 W. Va. 667; Wisconsin Master 
Bakers Assoc. v. Milwaukee, (Wis.) 
210 NW 707; Manske vy. Milwaukee, 
123 Wis. 172, 101 NW 377; Allen v. 
Clausen, 114 Wis. 244, 90 NW 181; 
Ogden v. Madison, 111 Wis. 4138, 87 
NW 568, 55 LRA 506; State v. She- 
boygan, 111 Wis. 28, 86 NW _ 657; 
Gilman v. Milwaukee, 61 Wis. 588, 21 
NW 640; State vy. Milwaukee, 25 Wis. 
122; Mills v. Gleason, 11 Wis. 470, 78 
AmD 721; McMillan v. Winnipeg, 
(Man.) 45 DomLR 351, [1919] 1 West 
Wkly 591; Tremblay v. Montreal, 28 
Que. Super. 411. 

[a] “Municipalities ... may exer- 
cise only such legislative powers as 
are in turn, expressly or by implica- 
tion, delegated to them by the Legis- 
lature.” Lindsley v. Dallas Cons. St. 
R. Co., ¢Clexm Civ: A.) 200 SW 20% 
211. To same effect State v. Porter, 
84 W. Va. 399, 99 SH 508. 

31. Pullman v. New York, 54 


Barb. (N. Y.) 169, 2 AbbPrNS 29; 
Corvallis iva Carlile, 10s,Or.) 11395) (45 
AmR 134; Galveston vy. Loonie, 54 
Mess. ibili' 7 


32. See Inherent 31 C. J. p 1197 
es and note 54, 

U. S.—lIowa Tel. Co. v. Keo- 
rel 226 Fed. 82. 

Ala.—Ex p. Florence, 78 Ala. 419. 

Ark.—Laprairie v. Hot Springs, 124 
Ark. 346, 187 SW 442. 

. Bere one vy. St. Petersburg, 109 
sells 

Ill.—Barnare v. Chieagzo. sie. 
519, 147 NE 384, 38 ALR 1533; Rock- 
ford v. Nolan, 316 Ill, 60, 146 NE 
564; Arms v. Chicago, 314 Ill. 316, 
145 NE 407; Chicago v. Murphy, 313 
Ill. 98, 144 NE 802; Peo. v. Dreher, 
302 Ill. 50, 184 NE 22; Clark Teach- 
ers’ Agency v. Chicago, 220 Ill. A. 
319. 

Towa.—Keokuk vy. Scroggs, 39 Iowa 
447, 

N. D.—Ashley v. Ashley Lumber 
Co., 40 N. D. 515, 169 NW 87. 

W. Va.—State v. Grafton, 87 W. 
Va. 191%, 104 SH 487; Bissett v. Little- 
ton, 87 W. Va. 127, 104 SH 289, 20 
ALR 1478. 

“Governmental powers reside pri- 
marily with the people. The consti- 
tution of this State is a limitation 
upon the powers placed thereon by 
the people themselves. The powers 
not thus taken away or limited are 
reserved to the people and exercised 
by them through the legislature and 
other departments of the State goyv- 
ernment. Cities and villages and 
other municipal corporations are 
creatures of the legislature. They 
derive their existence and all of 
their powers from that body. There 
is, therefore, 
herent power in any municipality 
which is created by legislative enact- 


no such thing as in- 
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municipal corporations as being inherent** or com- 
mon-law*® powers; as for instance, the power to 
have perpetual succession ;°° to sue and be sued ;*" to 
grant, receive, and hold property in the corporate 
* name;*® to have a seal;*® to make by-laws and ordi- 
nances.*° Some courts refer to some of such powers 
as ordinary incidents of the corporation ;*! as facul- 
ties incident to the existence of the corporation.*” 
Some courts have spoken of other powers than those 
referred to as inherent in the very nature of the 
corporation*®? because essential to enable it to ac- 
complish the end for which it is created.44 These 
essential powers are sometimes denominated inei- 
dental,*® because they are not simply convenient, 
but indispensable to the declared objects and pur- 
poses of the corporation.*® Customary powers, being 
those which the boroughs and cities of England had, 
without express grant, been wont severally to ex- 
ercise according to their respective local customs, 
‘*time whereof the memory of man runneth not to 
the contrary,’’*7 are not recognized in America as 
valid,#® and cannot be embraced in the class of in- 
herent powers.*® Such of these as are essential to 
the normal life of the corporation may be sustained 
as implied or incidental powers by liberal construc- 
tion;°° but those which are merely convenient or 
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useful cannot under our law be maintained and ex- 
ercised.°+ 

[§ 189] c. Express. Express powers include such 
only as are granted in express words by the special 
charter or the general law under which the corpora- 
tion is organized.®2 A municipal corporation pos- 
sesses and may freely exercise the powers granted 
in express words by competent legislative author- 
ity.°3 Where an ordinance is enacted pursuant to 
an express grant of power, it must be confined to 
action within the terms of the grant.°* In states 
where special charters are inhibited by the consti- 
tution,®> these powers are uniform in municipal cor- 
porations of the same elass;°* but the general policy 
is to distinguish the various classes of municipal 
corporations by a grant of additional powers to each 
advanced class or grade.®’ Special charters do not 
allow any orderly classification of powers. Every 
municipality asks for such powers as its location 
or conditions suggest, or its population or promoters 
may desire, and gets all which legislative com- 
plaisance may yield, with the result that ah array 
of municipal charters of the United States present 
to legal view at once an amusing exhibition and a 
perplexing problem.®* The legislative attempt often 
seems to be to enumerate all the powers intended 


ment. <A city or city council may 50. Pocatello v. Fargo, 41 Ida. 432,| R. Co., 88 Iowa 636, 50 NW 61, 32 
exercise only such powers as are| 242 P 297; Frazier v.. Warfield, 13} AmSR 321; Keokuk v. Scroggs, 39 
clearly and unmistakably delegated | Md. 279. Iowa 447. 

to it by the legislature in express 51. Ala.—Ex p. Birmingham, 201 Kan.—In re Van Tuyl, 71 Kan, 659, 
words, or such powers as are neces-| Ala. 641, 79 S 113. , 81 P 181; Asaria v. Wells, 68 Kan. 
sarily implied from those expressly Ida.—Pocatello y. Fargo, 41 Ida.| 787, 75 P 1026. 


given or indispensable to the declared 
objects and purposes of the corpora- 
tion.” Peo. v. Dreher, 302 Ill. 50, 53, 
134 NE 22. 

“Municipalities possess no inherent 
powers and can exercise only such 
powers as are delegated to them by 
the legislative branch of the state 
government, either expressly or by 
necessary implication.’ Laprairie v. 
Hot Springs, 124 Ark. 346, 349, 187 
SW 442. 

“Cities have no inherent jurisdic- 
tion to make laws or adopt regula- 
tions of government. They are gov- 
ernments of enumerated powers, 
acting by a delegated authority.” 
Keokuk v. Scroggs, 39 Iowa 447, 450 
[quot Iowa Tel. Co. v. Keokuk, 226 
Fed. 82, 98]. 

34. Ball v. Texarkana Water Corp., 
(Tex. Civ. A.) 127 SW 1068. 

35. Mt. Vernon First Nat. Bank v. 
Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 13 LRA 481. 


36. See supra § 55. 

87. See infra XXI in 44 C. J. 
38. See infra XIV. 

39. See supra § 55. 

40. See infra § 796 et seq. 


etc., 


41. Janesville v. Milwaukee, 
R. Co., 7 Wis. 484. 
42. In re Lee Tong, 18 Fed. 253, 


9 Sawy. 333. 

43. Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268; Mt. Vernon First Nat. 
Bank v. Sarlls, 129 Ind. 201, 28 NB 
434, 28 AmSR 185, 13 LRA 481; 
Bluffton v. Studabaker, 106 Ind. 129, 
6 NE 1; Hasty v. Huntington, 105 
Ind. 540, 5 NE 559; Clark v. South 
Bend, 85 Ind. 276, 44 AmR 18. 

44. See cases supra note 43. 

45. Carthage v. Frederick, 122 
N. Y. 268, 25 NE 480, 19 AmSR 490, 
10 LRA 178. 

46. See cases supra note 45, 

47. York v. Welbank,:\4 B. & Ald. 
438, 6 ECL 551, 106 Reprint 997; 
Winton v. Wilks, 2 Ld. Raym. 1129, 
92 Reprint 247. 

48. Hood v. Lynn, 1 Allen (Mass.) 
103; Butler v. Charlestown, 7 Gray 
(Mass.) 12. 

49. Hood v. Lynn, 1 Allen (Mass.) 
108. 


432, 242 P 297. 

Tll.— Marion v. Criolo, 278 Ill. 159, 
115 NE 820; Marengo v. Rowland, 
263 Ill. 531, 105 NE 285, AnnCas1915C 
198; Clinton y. Wilson, 257 Ill. 580, 
TOL) NE l92: 

Kan.—State v. Wyandotte County 
Gas Co., 88 Kan. 165, 127 P 639. 

Md.—Baltimore v. State, 15 Md. 
376, 74 AmD 572. 

N. Y¥.—Peo. v. Western New York, 
etc., Tract. Co., 214 N. Y. 526, 108 NE 
847; Brooklyn City R. Co. v. Whalen, 
191 App. Div. 737, 182 NYS 283 [aff 
229 NY. 570; L282 NE 21/59). 

Tex.—Choice v. Dallas, (Civ. A.) 
210 SW <763; “Ball v.. Texarkana 
Water Corp., (Civ. A.) 127 SW 1068: 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SE 139, AnnCas1917D 1114. 

Wis.—Flannagan v. Buxton, 145 
Wis. 81, 129 NW 642, 32 LRANS 391. 

52. Ala.—Eufaula v. McNab, 67 
Ala. 588, 42 AmR 118. 
aE oe County v. McCrea, 93 Ill. 
aE crise nen at > v. McGirr, 78 Ind. 

Iowa.—Henke vy. McCord, 
378, 7 NW 623. 

La.—Ouachita Parish v. Monroe, 42 
Bai Ann 82h iss Tae 

Mass.—Somerville_ v. 
127 Mass. 272. 

N. C.—Smith v. Newbern, 70 N. C. 
14, 16 AmR 766. 

Or.—Portland v. 
27,8. P i221, 

Tex.—Brenham v. Brenham Water 
Co., 67 Tex. 542,174 SW 1433 Cain v. 
State, (Cr.) 287 SW 262. 


55 Iowa 


Dickerman, 


Schmidt, 13 Or. 


a Eo aa ae pines Vii Shelton, 776i iva. 
Be 
W. Va.—Richards y. Clarksburg, 


30 W. Va, 491, 4:SE 774. 

Wis.—Gilman v. Milwaukee, 61 
Wis. 588, 21 NW 640. 

53. Landberg v. Chicago, 237 Ill. 
112,.°36: INES 6385 L2% cAmS Re ol 9s o2n 
LRANS 830; Haesloop vy. Charleston, 
1238 Si °C. 272, 115 SH ‘596: State vy, 
Kelly, 154 Wis. 482, 148 NW 1538. 

54. Ala.—Gambill v. Schmuck, 1381 
Ala. 321, 31S 604. 

Ill.—Huesing v. Rock Island, 128 
Tll, 465, 21 NE 558, 15 AmSR 129. 

Iowa,—Knoxville v. Chicago, etce., 


Md.—Baltimore v. Porter, 18 Md, 
284, 79 AmD 686; Baltimore v. 
Hughes, 1 Gill & J. 480, 19 AmD 243. 

Mass.—Winthrop v. New England 
ho Gaieteas Co., 180 Mass, 464, 62 NE 


Minn.—State v. Hammond, 40 Minn. 
43, 41 NW 243. 

Mo.—St. Louis v. J. E. Kaime, etc., 
Real Est. Co., 180 Mo. 309, 79 SW 140; 
Trenton v. Clayton, 50 Mo. A. 535. 

Nebr.—Littlefield v. State, 42 Nebr. 


223, 60 NW 724, 47 AmSR 697, 28 
LRA. 588. 
N. H.—State v. Ferguson, 33 N. H. 


424, 

N. J.—State v. Paterson, 45 N. J. 
L. 310, 46 AmR 772. 

N. Y.—Thompson v. Schermerhorn, 
aa Y.-92, 55 AmD 385 [aff 9. Barb, 

iff 

Oh.—Wellsyille v. O’Connor, 24 Oh, 
Cirs, CE AGRO: 

Or.—Corvallis v. Carlile, 10 Or. 139, 
45 AmR 134. 
phase, Sener v. Neil, 

Ss. C—Sumter v. Deschamps, 4 S. 
Cry is 
¢ Tex.— Wright v. Victoria, 

Tb. 

Wis.—State v. La Crosse, 107 Wis. 
654, 84 NW 242. 

Eng.—Waite v. Garston Local Bd. 
of Health, L. R. 3 Q. B.5. 

B, C.—Hayes v. Thompson, 9 B. CGC. 
249, 22 CanLTOccNotes 422; Re Lam- 
bert, 7 B. C. 396, 4 CanCrCas 533. 

Man.—Rex v. License Comrs., 14 
Man. 535. 

55. See supra § 28. 

56. See cases infra note 57. 

57. Cal.—Pritchett v. Stanislaus 
County, 73 Cal. 310, 14 P 795. 

Ill.—Devine vy. Cook County, 84 Ill. 


590. 
Minn.—State v. Cooley, 56 Minn. 
540, 58 NW 150. 
‘en J.—State v. Trenton, 42 N. J, L, 
N. D.—Edmonds v. Herbrandson, 2 
N. D. 270, 50 NW 970, 14 LRAy 725. 
Pa.—Wheeler vy. Philadelphia, 77 
Pa. 338. 
58. Treadwell v. Beebe, 107 Kan. 


31, 190 P 768, 770, 10 ALR 1359 [quot 
Cyc]; St. Louis v. Russell, 9 Mo. 507, 


3 Yeates 


4 JT ex, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 
§§ 189-190] 


to be granted;°® and then, recognizing the futility 
of such effort, the legislature supplies omissions with 
a clause known as the general welfare clause, grant- 
ing to the corporation power to do all such acts and 
pass such ordinances as may conduce to the publie 
The particular express powers will be 
hereafter treated under appropriate headings.®* 
The repeal of a statute by the legislature ipso 
facto renders nugatory a municipal ordinance en- 
acted in pursuance of the repealed statute, the cor- 
poration having no power to pass the ordinance in 


welfare.®° 


the absence of sueh statute.®? 


[§ 190] d. Implied. Imphed powers comprehend 
all other than inherent and express powers, and 
are those powers which arise by natural implica- 
tion from the grant of express power, 


59. Treadwell v. Beebe, 107 Kan. 
31, 190 P 768, 770, 10 ALR 1359 [quot 
Cx]. 

60. Treadwell v. Beebe, supra. 

Construction of welfare clause see 
infra § 194. , 

61. Express powers with respect 
to: 

Actions see infra XXI in 44 C. J. 
Bonds, securities, and sinking funds 
see infra XIX C in 44 C. J. 


see infra 


Buildings and fixtures. 
XVIII in 44 C. J. 

Contracts generally see infra XV in 
44 C. J. 

Fiscal management and indebtedness 
see infra XIX in 44 C. J. 

Markets, stands, and stalls see infra 

500 


Municipal departments generally see 
infra § 1250. : 
Municipal expenses see infra XVI in 
44:0) Ji 

Officers, agents, and employees gen- 
erally see infra § 946. 

Ordinances, resolutions, and by-laws 
see infra § 796. 

Parks, public squares, and places see 
infra XVIII in 44 C. J. 

Property generally see infra XIV in 
AA Our. 

-Public improvements and_assess- 
ments therefor see infra XVII in 44 


Regulations under the police power 
see infra § 200 et seq. 

Sewers, drains, and watercourses see 
infra XVIII in 44 C. J 

Streets, avenues, and alleys see infra 
XVIII in 44 C. J. 

Taxation see infra XIX in 44 C. J. 


Water frontage see infra XVII, 
XVIII in 44 C. J. : 
62. Morganfield v. Wathen, 202 


Ky. 641, 261 SW 12. 
63. U. S—lIn re Lee Tong, 18 Fed. 
253, 9 Sawy. 333. 
Ala. Bx p. Burnett, 30 Ala. 461. 
Cal.—Peo. v. Harris, 4 Cal. 9. 


Fla.—Porter v. Vinzant, 49 Fla. 
213, 38 S 607, 111 AmSR 93. 
Til.—Arms Vv. Chicago, 314 Ill. 316, 


145 NE 407; Gundling v. Chicago, 176 
Tll. 340, 52 ‘NE 44, 48 LRA 230; Peo. 
v. Chicago Gas Trust Co., 130 Tl. 268, 
22 NE 798, 17 AmSR 319, 8 LRA 497; 
Agnew v. Brall, 124 Til. 312, 16 NE 230. 
Ind.—Smith v. Madison, 7 Ind. 86. 
Ky.—Johnston v. Louisville, Gh 
Bush 527. 
Me.—Mayo v. Dover, ete., Fire Co., 
96 Me. 539, 53 A 62. 
Mass.—Spaulding v. Lowell, 23 
Pick. 71; Page v. Weeks, 13 Mass, 199. 
N. Y.—Ketchum vy. Buffalo, 14 N. Y. 


356. 

N. C.—Smith v. Newbern, 70 N. C. 
14, 16 AmR 766. 

Or. —Corvalis v. Carlile, 10 Or. 139, 
45 AmR 134. 

YTex.—Galveston v. Loonie, 54 Tex. 
517. 

Wis.—Schneider vy. Menasha, 118 
Wis. 298, 95 NW 94, 99 AmSR 996. 

64.. Best v. Birmingham, 16 Ala. 
A. 353, 78 S 100; 

65. See supra § 189. 

66. See infra XIX D in 44 C, J. 
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evitable inference from the purpose or functions of 
the corporation.®? j 
to the effect that municipal corporations have no im- 
plied powers®* but only such power as has expressly 
been granted to them,®° and in the cases where such 
assertions appear, 
sideration particular powers; as for instance, the 
power of taxation®® or the power to punish for fail- 
ure to pay taxes.®" 
by repeated adjudications that municipal corpora- 
tions may exercise all powers within the fair in- 


There is some judicial assertion 


the courts have had under con- 


It seems to be well established 


tent and purpose of their creation which are rea- 


or by in- 


67. See infra XIX Din 44 Cc. J. 

68. U. S.—Johnston y. Distriet of 
Columbia, 118" UU. Si 2956 SCt 923,80 
rt ed) 75, 

Ala.—Ex p. Birmingham, 201 Ala. 
641, 79 S 113; Ex p. Burnett, 30 Ala. 
461; Mobile v. Yuille, 3 Ala. 137, 36 
AmD 441. 

Alaska.—Valdez v, Valdez Dock Co., 
5 Alaska 399. 

Ark.—Vance v. Little Rock, 30 Ark. 


435. 

Cal.—Oro Electric Corp. v. State 
R. Commn., 169 Cal. 466, 147 P 118; 
In re Robinson, 63 Cal. 620. 

Colo.—Denver v. Capelli, 4 Colo. 


25; 34 AmR 62. 

Conn.—Bridgeman y. Berby, 104 
Conn. 1, 132 A 25, 45 ALR 728; Bur- 
ritt v. New Haven, 42 Conn. 174; 
Bridgeport v. Housatonuc R. Co., 15 
Conn. 475. 

Fla.—Merrell vy. St. Petersburg, 109 
S 315; Southern Utilities Co. v. Pa- 
latka, 86 Fla. 583, 99 S 2386; Taylor 
v. Roberts, 84 Fla. 654, 94 S 874; 
State v. Tampa Water Works Co., 56 
Fla. 858, 47 S 358, 19 LRANS 183. 

Il1l.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 131; 
Landberg v. Chicago, 237 Ill. 112, 86 
NE 638, 127 AmSR 3219, 21 LRANS 830. 

Ind.—Anderson y. O’Conner, 98 
Ind. 168; Smith v. Madison, 7 Ind. 86. 


181, 201 NW 567; N. E. Burkitt Mo- 
tor Co. y. Stuart, 190 Iowa 1354, 181 
NW 762; Zalesky v. Cedar Rapids, 118 
Iowa 714, 92 NW 657; Mt. Pleasant v. 
Breeze, 11 Iowa 399. 

Ky.—-Hunter v. Louisville, 208 Ky. 
326, 270 SW 841; Mayfield v. Phipps, 
203 Ky. 532, 2638 SW 37; Johnston v. 
Louisville, 11 Bush 527. 

La.—State v. New Orleans, 153 La. 
aout 96 S 510. 

Md.—Rossberg v. State, re Md. 
394, 74 A 581, 184 AmSR 62 

Mass. —Page v. Weeks, 13 Rea 199. 

Mich.—Bowler v. Nagel, 228 Mich. 
434, 200 NW 258, 37 ALR 1154; Port 
Huron v. McCall, 46 Mich. 565, 10 
NW 23. 

Mo.—MeMurry v. Kansas City, 283 
Mo. 479, 223 SW 615; St. Louis v. 
Jes Kaime, etc., Real Hst. Co., 180 
Mo. 309, 79 SW 140; State v. Butler, 
178 Mo. 272, 77 SW 560. 

Nebr.—Fitzgerald v. 102 
Nebr. 665, 168 NW 599. 

Nev.—Tucker v. Virginia City, 4 
Nev. 20. 

N. H.—State v. Ferguson, 33 N.H. 
424, 

N. Y.—Schieffelin v. Hylan, 236 N. 
Y. 254, 140 NE 689; Matter of New 
York, 217 N. Y. 45,.111 NE 266; Peo. 
v. Western New York, etec., Tract. 
Co., 214 N. Y. 526, 108 NE 847; Car- 
thage v. Frederick, 122 N. Y. 268, 25 
NE 480, 19 AmSR 490, 10 LRA 178; 
Buffalo vy. Bettinger, 76 N. Y. 393; 
Le Couteulx v. Buffalo, 33 N. Y. 333; 
Peterson v. New York, 17 N. Y. 449 
[rev 4 E. D. Smith 413]; Ketchum v. 
Buffalo, 14 N. Y. 356 [aff 21 Barb. 
294]; Drake v. Hudson River R. Co., 
7 Barb. 508. 


Sattler, 


sonably proper to give effect to the powers expressly 
granted ;°* and that in so doing they have the choice 
of the means adapted to the ends and are not con- 
| fined to any one mode of opération.®? 


Implied 


N. C.—Asheville v. Herbert, 190 N. 
C. 732, 180 SE 861; Smith v. Newbern, 
70 N. C. 14, 16 AmR 766. 

Or.—Jeffery v. Smith, 63 Or. 514, 
128 P 822; Burrell v. Portland, 61 Or. 


LOSsplek Pais 

Pa.—Johnson vy. Philadelphia, 60 Pa. 
445; Greensburg v. Young, 53 Pa. 
280; Warner v. Berks County Poor 


Directors, 38 Pa. Super. 437. 

Philippine.—Case v. La Junta de 
Sanidad, 24 Philippine 250; Manila v. 
Manila Electric R., ete., Co., 23 Phil- 
ippine 547. 

R,. I.—Farnsworth v. Pawtucket, 13 
RAL. 283: 

5S. C.—Gibbes v. Beaufort, 20 S.C. 213. 

Tenn.—Horton y. Nashville, 4 Lea 
47, 40 AmR 1. 

Tex.—Galveston v. Loonie, 54 Tex. 
517; Sweetwater v. Hamner, (Civ. A.) 
259 SW 191; Choice v. Dallas, (Civ. 
A.) 210 SW 753; Brenham y. Holle, 
(Civ.. A.) 153 SW 345. 

Utah.—Brummitt v. Ogden Water- 
works Co., 33 Utah 289, 93 P 828. 

Wash.—Hart v. King County, 104 
Wash. 485, 177 P 344. 

Wis.—State v. Kelly, 154 Wis. 482, 
148 NW 158; Bell v. Platteville, 71 
Wis. 139, 36 NW 881. 

[a] Like private corporations.— 
“It is familiar law that a corporation, 
municipal or private, has not only 
the power expressly conferred upon 
it by the- act of incorporation, but 
also Such implied powers as are rea- 
Sonably necessary to effectuate the 
powers expressed. The powers of 
corporations in carrying out the pur- 
poses of the corporation do not dif- 
fer from the powers of a natural 
person in accomplishing the same re- 
sults under similar circumstances, . . . 
It is true, public corporations are not 
to be charged unless authority exists 
in the law, but the authority may be 
implied as well as expressed.” War- 
ner v. Berks County Poor Directors, 
38 Pa. Super. 437, 444. 

Lb] Reason for rule.—‘“If we were 
to say, that they can do nothing for 
which a warrant could not be found 
in the language of their charters, we 
should deny to them, in some cases, 
the power of -self-preservation, as 
well as many of the means necessary 
to effect the essential objects of their 
incorporation.” Bridgeport v. Housa- 
tonue R.-Co., 15 Conn. 475, 501 [quot 
Brenham vy. Holle, (Tex. Civ. A.) 153 
Sw 345, 347 (quot Sweetwater v. 
Hamner, (Tex. Civ. A.) 259 SW 191, 
195)]. 

[ec] “The general powers of trust 
corporations, instituted for public 
purposes and ancillary to the good 
government of the country, exist 
either expressly, in the provisions of 
the statutes creating them, or im- 
pliedly, under the common law of 
England, that applies to this matter 
throughout the British Dominions.’’ 
Montreal Harbour Comrs. v. Record 
Fdy., ete., Co., 38 Que. Super. 161, 167. 

69. U. S.—Johnston y. District of 
eae! 118 UO. S..19,16"SCt 9235 30 

ie . 
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powers must find a justification and foundation in 
express power granted;’° they are limited to the 
object of those expressly granted,! that is, they 
are-only implied from the necessity that the ex- 
press powers may be fully and completely ex- 
ercised;’2 and they must have been within the con- 
templation of the granting authority, as otherwise 
those expressly granted will not be carried out.’* 
The. implied powers are not limited to such as 
are indispensably necessary to carry into effect — 
There are governmental 
powers, the exercise of which may be essential to 
the welfare of the people of a particular munici- 
pality, yet which are not of a character essentially 
appertaining to a municipal government;"* and the 
state may resolve to exercise these powers itself’® 
or it may delegate them to a municipal corpora- 
tion;77 but until so delegated these powers remain 
When a municipality undertakes to 
exercise powers of a business nature, as distin- 


those expressly granted. ue 


in a hie state.78 


Colo.—Denver v. 4 Colo. 
25, 834 AmR 62. 

Conn.—Diamond Match Co. v. New 
Haven, 55 Conn. 510, 13 A 409, 3 
AmSR 70. 

Iowa.— Wicks v. De Witt, 54 Iowa 
130, 6 NW 176. 

Mass.—Merrifield vy. Worcester, 110 
Mass. 216, 14 AmR 592. 

Mo.—Imler v. Springfield, 55 Mo. 
119, 17 AmR 645. 

Pa.—Collins v. Philadelphia, 93 Pa. 


Capelli, 


272. 

R. I.—McCaughey v. Tripp, 12 R. 
I, 449. 

S. C.—Gibbes v. Beaufort, 20 S. C. 


213. 

Tenn.—Horton v. Nashville, 4 Lea 
47, 40 AmR 1. 

Tex.—Sweetwater v. Hamner, ae 
A.) 259 SW 191; Brenham v. Holle, 
(Civ, A.) 153 SW 345. 

70. Consumers’ Coal Co. vy. Lin- 
coln, 109 Nebr. 51, 189 NW 643; Peo. 
as Western New York, etc., Tract. 

214 N. Y. 526, 108 NE 847. 

Con. U. S—Ottawa v. Carey, 108 
WS. 110, 24SCt 362) 27-L: fed.-669. 

Ala.—Ex p. Birmingham, 201 Ala. 
641, 79 S 118; Pearson v. Duncan, 198 
Ala, 25, 73 S 406, 3 ALR 242. 

Alaska.—Valdez v. Valdez Dock Co., 
5 Alaska 399. 

Ark.—Cummock y. Little Rock, 154 
Ark. 471, 243 SW 57, 25 ALR 608. 

IH.—Potson v. Chicago, 304 Ill. 222, 
136 NE 594. 

La.—State v. New Orleans, 153 La. 
664, 96 S 510. 

Mo.—State v. Clifford, 228 Mo. 194, 
128 SW 755, 21 AnnCas 1218 [foll St: 

is v. Cool, 228 Mo. 209, 128 SW 
Roo ie 


N. Y.—Peo. v. Western New York, 
ete., Tract,-Co:,' 214 Ne Y. 526, 108 
NE 847; Buffalo v. Stevenson, 207 
N. Y. 258, 100 NE 798. 

{a] “General clauses in charters 
of municipalities whereby the gov- 
erning authorities of the corpora- 
tion are granted expressly, or in 
equivalent terms, power to do all 
things that in their discretion may 
seem necessary for the good order 
and welfare of the municipality, are 
only efficient ‘to grant to that body 
the right to exercise ‘a discretion 
within the scope 
conferred.’”’’”’ Pearson y. Duncan, 
198 Ala. 25, 28, 73 S 406, 3 ALR 242 
'[quot in part Montgomery v. Mont- 
omery, etc., Plank-Road Co., 31 Ala. 
76, 83]. 
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72. Ala.—Ex p. 
Ala. 641, 79 S 113. 

Alaska.—Valdez v. Valdez Dock 
Co., 5 Alaska 399; Conradt vy. Miller, 
2 Alaska 433. 

Conn.—Crofut v, Danbury, 65 Conn. 
‘294, 32 A 365. 

Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 


Birmingham, 


of the authority | 


Ves ee 
en , 
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struction.*1 


tive intention.®* 


tion.*¢ 


181; Rockford v. Nolan, 316 Ill. 
146 NE 564. 

Ind.—South Bend y. Chicago, etc., 
R. Co., 179 Ind. 455, 101 NE 628, Ann 
Cas1915D 966. 

Mich.—Atty.-Gen. v. Detroit, 150 
riot gig 310, 118 NW 1107, 121 AmSR 

Nebr.—Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 648. 

N. Y.—Peo. v. Western New York, 
ete., Tract. Co.; 214 N. Y. 526, 108 NE 
847; Buffalo' v. Stevenson, 207 N. Y. 
258, 100 NE 798. 

Tex.—Foster v. Waco, 113 Tex. 352, 
255 SW 1104. 
ras aes v. Seattle, 248 

“The ‘powers expressly granted to 
a municipal corporation carry with 
them such other powers as are neces- 
sarily implied in or incident to such 
grants, and it also possesses all pow- 
ers which are indispensable to the 
attainment and maintenance of its 
declared objects and purposes. Mu- 
nicipal corporations are more strictly 
limited in these respects than private 
corporations. The test of their right 
by implication to exercise any par- 
ticular power is the necessity of such 
power, not its convenience. If there 
is a reasonable doubt as to its ex- 
istence, it does not exist.” Crofut 
Nes elo 65 Conn. 294, 300, 32 A 

“The implied powers which a mu- 
nicipal corporation possesses and ean 
exercise are those necessarily inci- 
dent to the powers expressly grant- 


60, 


ed.” Rockford v. Nolan, 316 Ill. 60, 
64, 146 NE 564. 
73. Consumers’ Coal Co. v. Lin- 


coln, 109 Nebr. 51, 189 NW 643. 

74. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; Chicago v. Kluever, 257 Ill. 317, 
100 NE 917; Spiegler v. Chicago, 216 
Ill. 114, 74 NE 718. 

75. St. Louis v. St. Louis World 
Pub. Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
ae 495, 186 AmSR 643, 27 LRANS 

76. St. Louis v. St. Louis World 
Pub. Co., 227 Mo. 146, 126 Sw 1019; 
St. Louis v. King, 226 Mo. 334, 126 
phd 495, 136 AmSR 643, 27 LRANS 

77. St. Louis v. St. Louis World 
Pub. Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
Ere 495, 186 AmSR 6438, 27 LRANS 

78. St. Louis y. St. Louis World 
Pub. Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
ped 495, 186 AmSR 643, 27 LRANS 

79. Southern Utilities Co, v. Pa- 
latka, 86 Fla. 583, 99 S 236. 

80. Construction of police powers 


LGN RSS SO” 2 eae 


or 


guished from governmental functions, the authority 
for such exercise should clearly appear by express 
provisions or by reasonably certain implication from 
other powers conferred, and should be in entire con- 
sonance with the purposes for which the corpora- 
tion was created.”® 

[§ 191] F. Construction®°—l. In General. 
extent of municipal powers is a question of con- 
Such construction should give fair ef- 
fect to the legislative intent,*? and the grant is not 
to be so strictly construed as to defeat the legisla- 


The 


A municipal charter is subject to 


the recognized rules of statutory construction.** 
Where two provisions of a municipal charter ap- 
parently conflict, they will be construed so as to 
give effect to both, if that can be done without 
doing violence to the language used.*® 
conferred upon municipal corporations must be con- 
strued with reference to the object of their crea- 
Their powers are to be construed so as to 


The powers 


generally see infra § 211. 

81. Brenham vy. Holle, (Tex. Civ. 
A.) 153 SW 345. 

[a] Construction of statute.—A 
statute authorizing the council of 
cities adopting the commission form 
of government to exercise all powers, 
duties, and functions possessed and 
exercised by municipal authorities 
and officers elected or appointed un- 
der the authority of the several char- 
ters of the cities, as organized prior 
to the adoption of the provisions 
thereof “by any city,” does not con- 
fer on any city adopting such form 
of government all extraordinary pow- 
ers possessed by any other city in 
the state, the quoted words modify- 
ing “adoption, ” and not “had, pos- 
sessed, and exercised.” Shreveport 
v. Southwestern Gas, ete, Co., 151 
La. 864, 92 S 365. j 

82. Ga.—Georgia R., ete, Co. v. 
Georgia R. Commn., 149 Ga. 1, 98 SE 


696, 5 ALR-1; Lockwood Vv. Muhlberg, 


124 Ga. 660, 53 SE 92 
Ill.— Allen v. Peo., 84 Ill. 502. 
Mo.—State v. Severance, 55 Mo. 


378. 
N:. J.—State v. Miller, 30°N. Jc L, 
AmD 188 [aff 31 N. J. Le 


368, 86 
521). 

N. Y.—Peo. v. Daley, 37 Hun 461. 

Tex.—Davis v. Houston, (Civ. A.) 
264 SW 625; Brenham v. Holle, (Civ. 
A.) 153 SW 345. 

Wis.—Milwaukee: First Wisconsin 
Nat. Bank v. Catawba, 183 Wis. 220, 
197 NW 1013. 

Man.—Re Taylor, 11 Man. 420. 

83. Clifton Dist. v. Cummins, 165 
Ky. 526, 177 SW 432; Simrall v. Cov- 
ington, 90 Ky. 444, 14 SW 369, 12 
KyL 404, 29 AmSR’ 398, 9 LRA 556. 

Rule of strict construction see in- 
ya § 192. 

C. J. Kubach Co. v. McGuire, 
(Cal) 248 P 676. 

Construction of statutes see Stat- 
utes [386 Cye 1102-1236]. 

85. ees v. Ingalls, 235 Mich. 
700, 209 NW 920. 

86. Fla.—Liberis v. Harper, 89 
Fla. 477, 104 S 853; State v. Tampa 
Water Works Co., 56 Fla, 858, 47 S 
358, 19 LRANS 183 

Ind.—Smith v. Madison, 7 Ind. 86. 


Ky.—Barrow v. Bradley, 190 Ky. 
480, 227 Sw 1016. 
Mich.—Torrent v. Muskegon, 47 


Mich. 115, 10 NW 132, 41 AmR 715; 
Port Huron v. McCall, 46 Mich. 565, 
10 NW 28. 


N. Y.—Burns v. Watertown, 126 
Mise. 140, 218 NYS 90. 
Or.—Pioneer Real Est. Co..v. Port- 


land, 247 P 319. 

Vt.—Sargent v. Clark, 88 Vt. 523, 
VILA 337. 

See Judge v. Bergman, 176 Til, A. 
42 [affi Se Tll, 246, 101 NE 574]. 

[a] Custom and usage may be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 
§§ 191-192] 


earry into effect every power clearly intended to 
be conferred,’’ and every power necessary to be 
implied for the complete exercise of those granted.*® 
A statute granting to a municipal corporation a par- 
ticular power, with a limitation thereon, must be 
construed so as to give effect to the limitation as 
The presumption is 
that any power has been withheld that is not ex- 
pressly given or fairly to be implied.°° 
that the legislature itself cannot exercise will not 
be presumed to be granted to a municipal corpora- 


well as to the power granted.®® 


tion.®1 


Compared with private corporations. 
powers of a municipal corporation may not be con- 
strued with the same strictness as are the powers 
of a private corporation,®? except where the power 
sought to be exercised is out of the usual range or 
imposes a publie burden which affects the common- 
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corporations.®® 


A power 


charter. 
While the 


construction.®? 


law rights of citizens,°* in the construction of the 


considered. Rex v. Davie, 6 A. & E. 
374, 33 ECL 210, 112 Reprint 143; 
Rex v. Mashiter, 6 A. & E. 153, 33 
ECL 101, 112 Reprint 58; Rex v. 
Grout, 1 B. & Ad. 104, 20 ECL 414, 
109 Reprint 725; London v. Long, 1 
Campb. 22; Atty.-Gen. v. Boston, 9 
Jur. 838; Bosworth y. Budgen, 7 
Mod. 459, 87 Reprint 1355; Rex v. 
Chester, 1 M. & S. 101, 105 Reprint 
38; Haddock’s Case, T. Raym, 435, 83 
Reprint 227. 

87. Smith v. Madison, 7 Ind. 86. 

’ 8& State v. Tampa Water Works 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183; Smith v. Madison, 7 Ind. 86; 
New Orleans v. Collins, 52 La. Ann. 
973, 27.S 532. 

[a] MDlustration.—Authority to a 
city to imprison certain designated 
classes of persons carries with it a 
delegated power to pass the neces- 
Sary prohibitory and penal ordinances 
on the subject matter for the viola- 
tion of which the imprisonment is to 
follow. New Orleans vy. Collins, 52 
La. Ann; 973, 27 S 532. 

rece powers generally see supra 


89. Anhalt v. Waterloo, ete, R. 
Co., 166 Iowa 479, 147 NW 928. 
90. Scott v. Laporte, 162 Ind. 34, 


68 NE 278, 69 NE 675. 

91. Harrodsburg v. Renfro, 58 SW 
795, 22 KyL 806, 51 LRA 897. 

92. Construction of powers of pri- 
vate corporations see Corporations 


88 ear 2120. 

Cary v. Blodgett, 10 Cal. A. 
ee “402 P 668; State v. Hackman, 
273 Mo. 670, 202 SW 7; Brennan v. 


Weatherford, 53 Tex. 330, 37 AmR 


758. 
94. Cary v. Blodgett, 10 Cal. A. 
463, 102 P 668; State v. Hackman, 


273 Mo. 670, 202 SW 7. 


95. See infra § 191. 
96. Brooklyn City R. Co. v. Wha- 
len, 191 App. Div. 737, 182 NYS 283 


{aff 229 N. Y. 570 mem, 128 NE 215 
mem]. 

97. Brooklyn City R. Co. v. Wha- 
len, supra. 

98. Brooklyn City R. Co. v. Wha- 
len, supra. 

99. Clifton Dist. v. Cummins, 165 
Ky. 526, 177 SW 432; Simrall v. Cov- 
ington, 90 Ky. 444, 14 SW 369, 12 KyL 
eu 29 AmSR 398, 9 LRA 556. 

1.1% S.—Gilman v. Sheboygan, 2 
Black 510, 17 L. ed. 305; Boise City 
vy. Boise ‘Artesian Hot, ete., Water 
C€o., 186 Fed. 705, 108 CCA 523 [cer- 
tiorari den 220 U. S. 616, 31 SCt 720, 
55 L. ed. 611, and app dism 230 U. S. 
98, 88 SCt 1008, 57 L. ed. 1409]; Boise 
City Artesian Hot, ete., Water Co. v. 
Boise City, 123 Fed. 232, 59 CCA 236; 
Riverside, ete., R. Co. v. Riverside, 
118 Fed. 736; Ft. Scott v. W. G. Eads 
Brokerage Co., 117 Fed. 51, 54 CCA 
437 [certiorari den 187 U. Ss. 647, 23 
SCt 846, 47 L. ed. 348]; Los Angeles 
‘City Water Co. v. Los Angeles, 88 
Fed. 720 [aff 177 U. S. 558, 20 SCt 


936, 44 L. ed. 886]; In re Lee Tong, 
48 Fed. 253, 9 Sawy. 333. 

Ala.—Ex p. Florence, 78 Ala. 419; 
Ex p. Rowe, 4 Ala. A. 354, 59 S 69. 

Alaska.—Ballaine  v. ‘Seward, 5 
Alaska 734, 

Cal.—Uhl1 v. Badaracco, 248 P 917; 
Madera v. Black, 181 Cal. 306, 184 P 
397; Oro Electric Corp. ‘Vv: State R. 
Commn., 169 Cal. 466, 147 P 118; Von 
Schmidt v. Widber, 105 Calie1os, "38 
P 682; Douglass v. Placerville, 18 
Cal. 653. 

Colo.Thomas v. Grand Junction, 
13 Colo. A. 80, 56 P 665. 

Conn.—Crofut v. Danbury, 65 Conn, 
294, 32 A 365. 

Dak.—Treadway v. Schnauber, 1 
Dak. 236, 46 NW 464. 
D. C.—In re Standiford, 16 D. C. 


549. 

Fla.—Lachman v. Walker, 52 Fla. 
297, 42 S 461; Ex p. Sims, 40 Fla. 
432, 25 S 280. 

Ga.—Georgia R, ete, Co. v. 
Georgia R. Commn., 149 "Ga. ings 


SE 696, 5 ALR 1; Lockwood v. Muhl- 
berg, 124 Ga. 660, 53 SE 92; Walker 
v. McNelly, 121 Ga. 114, 48 SE 718. 

Ida.—State v. Frederic, 28 Ida. 709, 
155:P 977. 

Ill— Barnard vy. Chicago, 316 Ill. 
519, 147 NE 384, 38 ALR 15383; Rock- 
ford v. Nolan, 316 Ill. 60, 146 NE 


564; Aberdeen-Franklin Coal Co. v. 
Chicago, 815 Illy 99, 145 NB 613; 
Arms v. Chicago, 314 Ill. 316, 145 


NE 407; Lowenthal v. Chicago, 313 
Ill. 190, 144 NE 829; Potson v. Chi- 
cago, 304 I1]..222, 1836 NE 594; Peo. 
v. Chicago, 261 Ill. 16, 103 NE 609, 
49 LRANS 438, AnnCas1915A 292; 
Chicago vy. Ross, 257 Ill. 76, 100 NE 
159, 48 LRANS 205; Coquard v. 
Oquawka, 192 Ill. 355, 61 NE 660. 
Ind.—Elkhart v. Lipschitz, 164 Ind. 
671i, 74 NE 528; Voss v. Waterloo 
Water Co., 163 Ind. 69, 71 NE 208, 
106 AmSR 201, 66 LRA 95, 2 AnnCas 
978; Scott v. Laporte, 162 Ind. 34, 68 
NE 278, 69 NE 675; Lake County 
Water, etc., Co..v. Walsh, 160 Ind. 
82, 65 ’NE 530, 98 AmSR 264; Lafay- 
ette v. Cox, 5 Ind, 38. 
Iowa.—Bear v. Cedar Rapids, 147 
Iowa 341, 126 NW 324, 27 LRANS 
1150; Logan v. Pyne, 43 Iowa 524, 22 


AmR 261; Burlington vy. Kellar, 18 
Iowa 59; Clark v. Davenport, 14 
Iowa 494. 


Kan.—State v. Young, 8 Kan. 445; 
Leavenworth v. Norton, 1 Kan. 432. 

Ky.—Henderson vy. Covington, 14 
Bush. 312; Johnston vy. Louisville, 11 
Bush 527. 


La.—Shreveport v. Southwestern 


Gas, etc., Co., 151 La. 864, 92 S 365; 
Wilson v. Shreveport, 29 La. Ann. 
673. 


Md.—Cambridge v. Cambridge 
Water Co., 99 Md. 501, 58°A 442, 2 
AnnCas 311; Heiskell v. Baltimore, 65 
Md. 125, 4 A 116, 57 AmR 308. 

age ee v. Dooley, 122 Mass. 
255. 


Power to manage ‘‘local affairs’’ 
new powers to the corporation®® and refers to local 
affairs which were such at the time that the stat- 
ute was passed.%? 
consistently with the fundamental principle that the 
powers of corporations, both municipal and private, 
are such only as are granted expressly. or by nec- 
essary implication in the laws which constitute the 
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private powers of a municipal corporation the same 
rules apply as are applicable in the case of private 


does noe add 


Such power must be interpreted 


[§ 192] 2. Rule as to Strict Construction—a. In 
General. The powers of municipal corporations are 
not to be enlarged, as a general rule, by liberal 
Generally it is held that the powers 
of municipal corporations are to be strictly con- 
strued;! any ambiguity or reasonable doubt is to be 


Mich.—Knapp v. Swaney, 56 Mich. 
345, 28 NW i162, 56 AmR 397; Port 
Huron v. McCall, 46 Mich. 565, 10 
NW 23; Coldwater Vv. Tucker, 36 
Mich. 474, 24 AmR 601. 

Miss.—Crittenden v. Booneville, 92 
Miss. 277, 45 S 723, 131 AmSR 518; 
Leonard v. Canton, 35 Miss. 189. 

Mo.—State v. West Missouri Power 
Co., 281 SW 709; State v. Clifford, 
228 Mo. 194, 128 SW 755, 21 AnnCas 
1218 [foll St. Louis v. Cool, 228 Mo. 
209, 128 SW 759]; St. Louis v. J. E. 
Kaime, etc., Real Est. Co., 180 Mo. 
309, 79 SW 140; State v. Butler, 178 
Mo. 272, 77 SW _ 560;, Carthage v. 
Carthage Light Co., 97 Mo. A. 20, 
a Bhs 936; Joplin v. Leckie, 78 Mo. 


> Mouhaeutinesd v. Missoula, 49 
Mont. 269, 141 P 544. 
Nebr.—State v. Temple, 99 Nebr. 


ee 156 NW 1063. 
J.—Meday v. Rutherford, 65 N. 
Ji X. 645, 48 A 529. 

N. Y.— Syracuse vy. Snow, 123 Misc. 
568, 205 NYS 785; Matter of Ken- 
more, 59 Misc. 388, 110 NYS 1008; 
Peo. v...Ham, 32 Misc. 517, 66 NYS 
264 [aff 57 App. Div. 367, 68 NYS 
264 (rev on other groundg 166 N.Y. 
477, 60 NE 191)]; Parker v. Baker, 
Clarke 223 [rey on other grounds 8 
Paige 428]. 

N. C.—State v. Ray, 131 N..C. 814, 
aa SE 960, 92 AmSR 795, 60 LRA 


N. D.—Weeks v. Hetland, 52 N. D. 
351, 202 NW 807. 

Oh.—Wellsville v. O’Connor, 24 Oh. 
Cir. Ct. 689; Crawford v. Madigan, 
13 OhS&CP 494, 

Okl.—In re Lankford, 72 Okl. 40, 
LVSUP: B73 

Or.—La Grande v. La Grande Mu- 
nicipal Ct., 251 P 308; State v. Funk, 
105 Or. 134, 199. P 592, 209. P Ws! 25 
ALR 1217; Cole v. Seaside, 80 Or. 
3; .Lo0uP 569; Corvallis v. Carlile, 10 
Or. 139, 45 AmR 134. 

Pa.—Lesley v. Kite, 192 Pa. 268, 


43 A 959; Whelen’s App., 108 Pa. 
162, 1 A 88. : 

R. I.—Heeney v. Sprague, 11 R. I. 
456, 28 AmR 502. 

S. C.—Douglass v. Greenville, 92 
Pais 874, 75 SE 687, 49 LRANS 

Tenn.—Memphis v. Adams, 9 Heisk. 


518, 24 AmR 331; Nichol v. Nashville, 
9 Humphr. 252. 

Tex.—Waldschmit v. New Braun- 
fels, (Civ. A.) 193 SW 1077; Ball v. 
Texarkana Water Corp., (Civ. A.) 
127 SW 1068; Paris v. Sturgeon, 50: 
Tex. Civ. A. 519, 110 SW 459; Sue 
Lung. v.. State, (Cr.) 117 .SW 8573 
Mantel v. State, 55 Tex. Cr. 456, 117 
SW 855, 131 AmSR 818. 

Utah.—Ogden City vy. McLaughlin, 
5 Utah 387, 16 P 721. 

Vt.—Sargent v. Clark, 83 Vt. 523, 
77 A 347. 

Va.—Winchester v. Redmond, 93 
Va 711, 25 SE 1001, 57 AmSR .822; 
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resolved against the grant;? and especially so if the | ages of it will encroach upon the rights of the, 


Richmond y. Richmond, ete., R. Co., 
21 Gratt. (62 Va.) 604. 

. Wash.—State v. Bridges, 87 Wash. 
260, 151 P 490. 

W. Va.—State v. Porter, 84 W. Va. 
399,. 99 ie 508; Cain v. Elkins, 57 
W. Va. 49 SE 898; State v. God- 
frey, 54 Ww. Va. 54, 46 SE 185. 

Wis.—Allen v. Clausen, 114 Wis. 
244, 90 NW 181; Ogden v. Madison, 
111 Wis. 413, 87 NW 568, 55 LRA 
506; State v. Sheboygan, 111 Wis. 
23, 86 NW 657. 

Eng.—Matter of Nottingham, 
[1897] 2 Q. B. 502; Exeter vy. Devon, 
L..R. 10 Eq. 232. 

B. C.—Re Lambert, 7 B. C. 396, 4 
CanCrCas 5383. 

Man.—Watt v. Drysdale, 17 Man. 
15, 6 WestLR 234 [foll Rex v. Nunn, 
sot Man. 288]; Re Taylor, 11 Man. 

Ont.—Merritt v. Toronto, 22 Ont. 
A. 205 [aff 25 Ont. 256]. 

Que.—Tremblay v. Montreal, .28 
Que. Super. 411. 

“There is a principle of law that 
municipal powers are to be strictly 
interpreted; and it is a just and 
wise rule. Municipalities are to take 
nothing from the general sovereignty 
except what is expressly granted.” 
Port Huron v. McCall, 46 Mich. 565, 
574, 10 NW 23. 

“Legislative grants of powers to 
municipal corporations are to be so 
strictly construed as to operate as a 
surrender of the sovereignty of the 
state no further than is expressly de- 
clared by the language thereof.” 
Boise City Artesian Hot, etc., Water 
Co. v. Boise City, 123 Fed. 2325 ‘235, 
59 CCA 236 [auot Boise City v. Boise 
Artesian Hot, ete, Water Co., 186 
Fed. 705, 710, "108 CCA 523]. 

[a] Under statute.—The rule of 
the text applies notwithstanding a 
Statute declaring that the powers’ of 
municipalities are to be liberally 
construed with a view to effect their 
objects where the exercise of the 
power deprived the citizens of life, 
and liberty, property, privileges, or 
immunities. Waldschmit v. New 
Ba (Tex. Civ. -A:) 193.SW 


[b] “General welfare’ clause at 
the conclusion of a municipal charter 
must be read with strict reference to 
what precedes it. State v. Smith, 67 
Conn. 541, 35 A 506, 52 AmSR 301. 

au U. §.—vValentine v. Robertson, 
300 Fed. 521; Iowa Tel. Co. v. Keo- 
kuk, 226 Fed. 82; Los Angeles City 
Water Co. v. Los Angeles, 88 Fed. 
720 [aff 177 U. S. 558, 20 sct 736, 44 
L. ed. 886]. 

Ala.—Ex p. Florence, 78 Ala. 419. 

Alaska.—Ballaine v. Seward, 5 
Alaska 734; Valdez v. Valdez Dock 
Co., 5 Alaska 399; Fairbanks v. Inde- 
pendent Meat Market, 4 Alaska 147. 
__Cal.—Uhl v. Badaracco, 248 P 917; 
Madera v. Black, 181 Cal. 306, 184 
P 397; Long Beach vy. Lisenby, 175 
Cal. 545, 166 P. 333; Oro WBlectric 
Corp. “v. ‘State R. Commn., 169 Cal. 
466, 147 P 118; Von Schmidt v. Wid- 
bor, 105 Cal. 151, 38 P 682; Glass v. 
Ashbury, 49 Cal. 571. 

Colo.—Thomas vy. Grand Junction, 
13 Colo. A. 80, 56 P 665. 

Conn.—Crofut v. Danbury, 65 Conn. 
294, 32 A 365. 

Dak.—Treadway v. 
Dak. 236, 46 NW 464. 
eae C.—U. S. v. MacFarland, 28 App. 

Fla.—State v. Fowler, 90 Fla. 155, 
105 S %33; Liberis v. Harper, 89 
Fla. 477, 104 S 853; Southern Utili- 
ties Co. v. Palatka, 86 Fla. 583, 99 S 
236; State v. Burr, 79 Fla. 290, 84 
; Ex p. Davidson, 76 Fla. 272, 79 
S 727; Anderson v. Shackleford, 74 
Fla. 36, 76 S 6343; LRA1918A 139; 
Malone vy. Quincy, 66 Fla. 52, 62 S 
922, AnnCasi916D 208; State Vv. 
Tampa Water Works Co., 56 Fla. 858, 
47 S 358, 19 LRANS 183. 


Schnauber, 1 


. 43, 


Ga.—Georgia R., Co. 
Georgia R. Commn., 149 poe hy 98 Si 
696, 5 ALR 1; Lockwood v. Muhlberg, 
124 Ga. 660, 53 SE 92; Savannah v. 
Hartridge, 8 Ga. 23. 

Ida.—State v. Frederic, 28 Ida. 709, 
P56) Ps Oz 

Ill._—Barnard v. Chicago, 316 Ill. 
519, 147 NE 384, 38 ALR 1533; Rock- 
ford v. Nolan, 316 Ill. 60, 146 NE 
564; Aberdeen-Franklin Coal Com iw 
Chicago, 315 Ill. 99, 145 NE 613; 
Arms v. Chicago, 314 Tl. 316, 145 NE 
407; Consumers’ Co. v. Chicago, 313 
Ill. 408, 145 NE 114; Lowenthal v. 
Chicago, S13. STI 190, 144 NE 829; 
Potson v. Chicago, 304 Til, 222, 136 
NE 594; Peo. v. Dreher, 302 Ill. 50, 
184 NE 22; Stoessand v. Frank, 2383 
D271, 119 NE 300, LRA1918D 685; 
Condon vy. Forest Park, 278 Til. 218, 
115. NE 825, LRA1917E 314; Peo. v. 
Oak Park, 568 Ill. 256, 109 NE 11; 
Peo. v. Chicago, 261 Ill. 16, 103 NE 
609, 49 LRANS~ 438, ‘AnnCas1915A 
292; Chicago v. Ross, 257 Ill. 76, 100 
NE 159, 48 LRANS 205; Chicago v. 
M. & M. Hotel Co., 248 Il. 264, 93 NE 
753; Chicago v. Weber, 246 Tl. 304, 
92 NE 859, 34 LRANS 306, 20 Ann 
Cas .359; Loeffler v. Chicago, 246 Ill. 
92 "NE 586, 20 AnnCas 335; 
Metropolis Vv. Moreland, 206 Ill. Ne 

7 


Ind.—South Bend vy. Chicago, etc., 
RE Cow 2179 Ind) 455,), 108 INE 628; 
AnnCasi1915D 966; Caldwell v. Bauer, 
179 Ind. 146, 99 NE 117 [writ. of 
error. dism.+238 .U.«:S:. 1607, 35 7SCt 
602, 59 L. ed. 1486]; Pittsburgh, etc., 
Roa Anderson, 176 Ind. 16, 95 
NE 363; Elkhart v. Lipschitz, 164 
Ind. 671, 74 NE 528; Scott v. La 
Porte, 162 Ind. 34, 68 NE 278, 69 
NE 675. 

Iowa.—Ebert v. Short, 199 Iowa 
147, 201 NW 7938; Logan v. Pyne, 43 
Lowa. 524, 22 ~AmR." 2615) Clarkimay. 
Davenport, 14 Iowa 494. 

Kan.—State v. Young, 3 Kan. 445. 

Ky.—Barrow v. Bradley, 190 Ky. 
480, 227 SW 1016; Newport Bd. of 
Education v. Scott, 189 Ky. 225, 224 
SW 680; Clifton Dist. ,.v. Cummins, 
165 Ky. 526, 177 SW 432; Simrall v. 
Covington, 90 Ky. 444, 14 SW 369, 
12 KyL 404, 29 AmSR 398, 9 LRA 
aoe Henderson y. Covington, 14 Bush 


La.—Montgomery v. Lafayette, 154 
La. 822, 98 S. 259; Shreveport  v. 
Southwestern Gas, ete., Co; 151 Laz 
864, 92 S 365; Patout v. New Iberia, 
188 La. 697, 70 S 616. 


Ma.—Stanley v. Baltimore, 146 Md. 
277, 126 A 151, 130 A 181; Valentine 
v. Alleghany County Road Directors, 
146 Md. 199, 126 A 147; Rushe v. 
Hyattsville, 116 Md. 122, 81 A 278, 
AnnCas1913D 73; Cambridge v. Cam- 
bridge Water Co., 99 Md. 501, 58 A 
442, 2 AnnCas 311. 

Pe a ye v. Dooley; 122 Mass. 

Mich.—Port Huron v. McCall, 46 
Mich. 565, 10 NW 23. 

i v. Mayes, 96 
Miss. 656, 51 S 890; Crittenden v. 
Booneville, 92 Miss. 277, 45 S 723, 
131 AmSR 518. 

Mo.—Hays v. Poplar Bluff, 263 Mo. 
516, 173 Sw 676, LRA1915D 59S St. 
Louis v. St. Louis World Pub. ‘Cos, 
227 Mo. 146, 126 SW 1019; St. Louis 
v. King, 226 Mo. 334, 126 SW 495, 
136 AmSR 643, 27 LRANS 608; St. 
Louis v. J. EK. Kaime, etc., Real Hst. 
Co., 180 Mo. 3809, 79 SW 140; State 
v. Butler, 178 Mo, 272, 77 SW _ 560; 
Pierce City v. Hentchel, (A.) 180 SW 
1027; State v. Wilson, 151 Mo. A. 723, 
132 SW 625; Smith v. Berryman, 142 
Mo. A. 873, 127 SW 129; Chillicothe 
v. Henry, 136 Mo. A. 468, 118 SW 
486; Carthage v. Carthage Light Co., 
97 Mo. A. 20, 70 SW 936. 

Mont.—Wibaux Impr. Co. v. Breit- 
enfeldt, 61 Mont. 206, 215 P 222; State 
v. Billings Gas Co., 55 Mont. 102, 173 
P 799; Sharkey v. Butte, 52 Mont. 


16, 155 P 266; Shapard v. Missoula, 
49 Mont. 269, 141 P 544; Helena 
Light, etc., Co. v. Helena, 47 Mont., 
18, 130 P 446; State v. Fdwards, 40, 
Mont. 320, 106 P T0535. State Ve Ed-, 
wards, 40 Mont. 287, 106 P 696, 20, 
AnnCas 239. 

Nebr.—State v. 99 Nebr. 
505, 156 NW 1068. 

N. J.—Meday v. Rutherford, 65 N. 
J. Li 645, 48 A» 529. 

N. Y.—In re New York, 228 N. Y. 140, 
126 NE 809; Syracuse v. Snow, 123 
Mise. 568, 205 NYS 785; Matter of 
Kenmore, 59 Misc. 388, 110 NYS 1008; 
Peo. v. Ham, 32 Mise. 517, 66 NYS 
264 [aff 57 ‘App. Div. 367, 68 NYS 
298 (rev on other grounds 166 N. Y. 
477, 60 NE 191)]. 

N. C.—Asheville v. Herbert, 190 N. 
Ce 732,, 130: SE 8615, .\State, vi! Dar- 
nell, T6GUN. GC 300, 81 SE 338, 51 
LRANS 332; State v. Dannenberg, 150 
Ne Cig 799; 63 SE 946; State v. Ray, 
131 N. C. 814, 42 SE 960, 92 AmSR 
795, 60 LRA 634; State v. Webber, 
Pk Na i'@sn962, e122 SE boos 22 AmSR 

0. 

N. D.—Weeks v. Hetland, 52 N. D. 
351, 202 NW 807; North Fargo Vv. 
Fargo, 49° N.. D: 597, 192 NW 977; 
Stern v. Fargo, 18 N. D. 289, 122 NW 
403, 26 LRANS 665. 

Oh.—Sullivan v. Wellston, 31 Oh. 
Cire Ct esho, 

Okl.—In re Lankford, 72 Okl. 40, 
178 P 673. i 

Or.—Corvallis v. Carlile, 10 Or. 139, 
45 AmR 134. 

Pa.—Lesley v. Kite, 192 Pa. 268, 
43 A 959. 

R. I.—Heeney v. Sprague, 11 R. I. 
ate 23 AmR 502. 

C.—Douglass vy. Greenville, 92 
sc 374, 75 SE 687, 49 LRANS 

Tenn.—Memphis v. Adams, 9 Heisk. 
518, 24 AmR 381. 

Tex.—Foster v. Waco, 113 Tex. 352, 
255 SW 1104; Fort Worth vy. Lillard, 
(Civ, A.) 272 SW 577; Choice v. Dal- 
las, (Civ. A.) 210 SW 1753; Wald- 
schmit v. New Braunfels, (Civ. A.) 
193 SW 1077; Tharp v. Blake, (Civ. 
A.) 171 SW 549; Brenham v. Holle, 
(Civ. A.) 153 SW 345; Ball v. Tex- 
arkana Water Corp., (Civ. A.) £927 
SW 1068; Ex p. Heidleberg, 51 Tex.| 
Cr. 581, 103 SW 395. 

Utah.—Ogden City v. McLaughlin, 
5 Utah 387, 16 P 721. 

Vt.—Sargent v. Clark, 83 Vt. 523, 
77 A 387. 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SE 1389, AnnCas1917D 1114; 
Winchester v. Redmond, 93 Va: 711, 
25 SE 1001, 57 AmSR 822; Kirkham: 
v. Russell, 76 Va. 956. 

Wash.—State v. Bridges, 97 Wash, 
553,.166 P 780. 

W. Va.—Hyre v. Brown, 135 SE 
656; Mineral County Ct. v. Piedmont, 
72 'W. Va. 296, 78 SE 63; State v., 
Godfrey, 54 W. ‘Va. 54, 46 SE 185. 

Wis.—Ogden v. Madison, LT Wis; 
413, 87 NW 568, 55 LRA 506; State 
Verrceoe 111 Wis. 28, 86 NW. 

Eng.—Matter of Nottingham, [1897]: 
2) Qh “BY 502. 

B. C.—Re Lambert, 7 B. C. 396, 
4 CanCrCas 5338. ! 

Man.—Re Taylor, 11 Man. 420. 

Ont.—Merritt v. Toronto, 22 Ont., 
A. 205 [aff 25 Ont. 256]; Ottawa Elec-) -| 
tric Light Co. v. Ottawa, 12 Ont. L.) 
290, 8 OntWR 204, 6 OntWR 930. ' 

Que. —Tremblay v. Montreal, 28 
Que. Super. 411. 

“Any ambiguity or doubt arising 
out of the terms used by the legisla-} 
ture must be resolved in favor of the 
granting power. Regard must also 
be had to constitutional provisions 
intended to secure the liberty and to’ 
protect the rights of citizens, to the: 
end that no citizen shall be deprived 
of life, liberty or property without' 
due process of law.” State v. Fred-/ 
eric, 28 Ida. 709, 715, 155 P'977. 


Temple, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ | 


rae 


605, 
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§§ 192-194} 


individual or the public. If the exercise of an 
asserted power would lead to absurd consequences, a 
construction that limits, rather than one that ex- 
pands, the admitted power, will be preferred.* 

Any doubt as to the proprietary powers of mu- 
nicipal corporations must be resolved against them ;° 
the policy of the law is to limit rather than to ex- 
tend the proprietary functions of a municipal cor- 
poration.© In the construction of the private 
powers of municipal corporations the same rules 
apply as are applicable in the case of private cor- 
porations.? 

[§ 193] b. When Strict Construction Not Re- 
quired. Within the limits of their powers municipal 
corporations are favored by the courts;® in such 
cases, rules of strict construction do not apply;° 
nor do such rules apply when the power conferred 
in its exercise concerns only the corporation and 
can injure no one.t° The possession of the power 
being established, a generous measure of its ex- 
ercise will be permitted to the end that it may 
effectuate its purpose.1 

Mode of exercise of power.!2 The rule of strict 
construction does not apply to the mode adopted by 


3. Ill—Masonic Fraternity Tem- Wash.—State 
ple Assoc. v. Chicago, 131 Ill. A. 1. 
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Wash. 562, 109 P 379 
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the corporation to carry into effect powers expressly 
or plainly granted.'* In determining whether or 
not it is properly exercising a granted power, the 
presumption is in favor of the corporation,’* and 
to enjoin it from so doing, it must be made clearly 
to appear that it is abusing its discretion,'?® 
where the mode is not limited or prescribed by the 
legislature.!® 

[§ 194] 3. Specific and General Grants.17 While 
the enumeration of particular powers cannot be con- 
strued to be exclusive where the charter or stat- 
ute itself contains a provision that it shall not be 
exclusive,'® the general rule, in the absence of such 
a provision, is that the enumeration of powers im- 
plies the exclusion of all others,!® except perhaps 
those implied powers necessary to carry out .the 
enumerated powers expressly granted?° and the so- 
called inherent or common-law powers”! in jurisdic; 
tions where municipal corporations are said to en- 
joy inherent or common-law powers.?? When the 
powers to regulate on a given subject are enu- 
merated, such enumeration may have the effect of 
excluding by implication other powers in regard 
to that subject.22 When there are both special and 


Aberdeen, 58 | (Tex. Civ. A.) 193 SW 1077. 
: 16. Brenham vy. Holle, (Tex. Civ. 


Ky.—Clifton Dist. v. Cummins, 165 
Ky. 526, 177 SW 432; Simrall v. Cov- 
ington, 90 Ky. 444, 14 SW 369, 12 
KyL 404, 29 AmSR 398, 9 LRA 556. 

La.—Patout v. New Iberia, 138 La. 
697, 70 S 616. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

Man.—Watt v. Drysdale, 17 Man. 
15, 6 WestLR 234 [foll Rex v. Nunn, 
aoe Man. 288]; Re Taylor, 11 Man. 


Ont.—Merritt v. Toronto, 22 Ont, A. 
205 [aff 25 Ont. 256]. And see cases 
supra note 2. 

Invasion of private rights gener- 
ally see infra § 230. d 

4 Fenet v. McCuiston, 105 Tex. 
299, 147 SW 867; State v. Bridges, 
87 Wash. 260, 151 P 490. 

5. Kellar y. Los Angeles, 179 Cal. 
Hise bb05>,-State v..,..Port .of 
Seattle, 104 Wash. 634, 177 P 671, 
130° 13%. But see Sun Printing, 
ete., Assoc. v. New York, 8 App. Div. 
Za0,. 40 NYS,..607 [affs 152.N...-¥. 
257, 46 NE 499] (where a doubt ex- 
ists as to whether an _ enterprise 
which a city is authorized by stat- 
ute to undertake is for a city pur- 


pose, it will be decided in the 
affirmative, as, in all questions in- 
volving the constitutionality of a 
statute, every intendment is in its 
favor). 

6. State v. Port of Seattle, 104 
Wash. 634, 177 P 671, 180 P 137. 

7° Henderson y., Young, 119 Ky. 


224, 83 SW 583. 

8. See cases infra note 9. 
Conn.—Connelly y. Bridgeport, 
104 Conn, 238, 132 A 690 

Fla.—Liberis v. Harper, 89 Fla. 
‘477, 104 S 853; Southern Utilities Co. 
v. Palatka, 86 Fla. HIS wo ~“Sep2zsos5 
State v. Tampa Water Works Coz, 56 
Fla. 858, 47 S 358, 19 LRANS 183. 


' Ind.—Kyle v. Malin, 8 Ind. 34. 


t Mich.—Port Huron v. McCall, 


46 
Mich. 565, 10 NW 23. 
Mo.—State v. Butler, 178 Mo, 272, 


‘77 SW 560. 


N. Y.—Matter of Kenmore, 59 Misc. 


3888, 110 NYS 1008. 


Oh.—Stadler v. Cleveland, 4 Oh 


NPNS 649. 


‘A 984; 


‘ 


Pa.—Bethlehem City Water Co, WV. 
Bethlehem Borough, 231 Pa. 454, 80 
Marple v. Pfanner, 21 Pa. 
Dist. 847, 848 [cit Cyc]. 

Tex.—Hanzal y. San Antonio, (Civ. 


A.) 221 SW 237. 


Water Cas 


Va.—Norfolk v. Norfolk County 
113 Va. 303, 74 SH 226; 
Orange, etc., R...€o; Vv. Alexandria, 17 
‘Gratt. (8 Viaw)) 76. 


“When a power is conferred which 
in its exercise concerns only the mu- 
nicipality, and can wrong or injure 
no one, there is not the slightest 
reason for any strict or literal inter- 
pretation with a view to narrowing 
its construction.” Port Huron y. Mc- 
Call, 46 Mich. 565, 574, 10 NW 28. 

“A municipal corporation, when 
exerting its function for the general 
good, is not to be shorn of its power 
by mere implication and that the in- 
tention to restrict the exercise of its 
public powers must be manifested by 
words so clear as not to admit of two 
different or inconsistent meanings.” 
Bethlehem City Water Co. v. Bethle- 
hem Borough, 281 Pa. 454, 459, 80 A 


984. 
10. Port Huron vy. McCall, 46 
Mich. 565, 10 NW 238. 


11. Conn.—Connelly v. Bridgeport, 
104 Conn. 238, 132 A 690. 

Fla.—State v. Ackerly, 69 Fla. 23, 
67 S 232. 

Mo.—State v. Butler, 178 Mo. 272, 
77 SW 560. 

N. Y.—Burns v. Watertown, 126 
Mise. 140, 213 NYS 90; Matter of 


Kenmore, 59 Misc. 388, 110 NYS 1008. 

Pa.—Bethlehem City Water Co. v. 
Bethlehem Borough, 231 Pa. 454, 80 
A 984, 

Va.—Norfolk v. Norfolk County 
Water Co., 113 Va. 303, 74 SE 226. 

“While municipal authority must 
appear from express or implied statu- 
tory provisions, yet when the author- 
ity does fairly appear, wide latitude 
is allowed in its exercise, where it 
does not appear that there has been, 
in action taken, an abuse of author- 
ity or a violation of organic or funda- 
mental rights.” State vy. Ackerly, 69 
Fla, 238, 25, 67 S 232. 

“A municipal corporation, when ex- 
erting its functions for the public 
good, cannot be shorn of its powers 
by implications or presumptions. If, 
in particular circumstances, it is 
sought to restrict the exercise of its 
public powers, the right to do so 
must be manifested in clear and un- 
mistakable terms.’ Norfolk v. Nor- 
folk County Water Co., 113 Va. 303, 
307, 74 SE 226. 

12. Mode of exercise of power 
generally see infra § 248 et seq. 

13. Brenham vy. Holle, (Tex. Civ. 
A.) 153 SW 345. 

14. Waldschmit v. New Braunfels, 
(Tex. Civ. A.) 193 SW 1077; 

Presumption as to reasonableness 
of regulation generally see infra 

323 


15._ Waldschmit v. New Braunfels, | 


A.) 153 SW 345. 
17. Limitation of general terms 
Mas abaatennad special terms see infra 


18, Silva v. Newport, 150 Ky. 781, 
150 SW 1024, 42 LRANS 1060, Ann 
Cas1914D 613; Rossberg y. State, 111 
Md. 394, 74 A 581, 134 AmSR 626; 
RS v. Otis, 98 Oh. St. 83, 120 NE 

3 


19. Fairbanks v. Independent Meat 
Market, 4 Alaska 147; Potson v. Chi- 
cago, 304 Ill. 222, 136 NE 594; Peo. 
v. Oak Park, 268 Ill. 256, 109 NB 
11; Metropolis v. Moreland, 206 -Ill. 
A. 357, : 

20. See cases supra note 19. 

21. Crawfordsville v. Braden, 130 
Ind. 149, 154, 28 NE 849, 30 AmSR 
214, 14 LRA 268; Mt. Vernon First 
Nat. Bank vy. Sarlls, 129 Ind.” 201, 
ne NE 434, 28 AmSR 185, 13. ALR 
481. 

“Special charters, as well as gen- 
eral statutes for the incorporation of 
cities and towns, usually contain a 
specific enumeration of powers 
granted to and which may be exer- 
cised by such corporations, In many 
cases the powers thus enumerated, are 
such as would be implied by the mere 
fact of the incorporation. When 
powers are thus enumerated in a 
statute which would belong to the 
corporation without specific enumera- 
tion, the specific statute is to be re- 
garded, not as the source of. the 
power, but as merely declaratory of 
a pre-existing power, or, rather, of 
a power which is inherent in the very 
nature of a municipal corporation, 
and which is essential to enable it 
to accomplish the end for which it 
is created. And the enumeration of 
powers, including a portion of those 
usually implied, does not necessarily 
operate as a limitation of corporate 
powers, excluding those not enumer- 
ated. . The corporation, notwith- 
standing such enumeration, still pos- 
sesses all of the usually implied 
powers, unless the intent to exclude 
them is apparent, either from ex- 
press declaration or by reason of in- 
consistency between the _ specific: 
powers conferred and those which 
would. otherwise be implied.” Craw- 
fordsville v. Braden, supra. . 

22. See supra § 188. 

23. IJll—Arms v. Chicago, 314 Ill. 
316, 145 NE 407; Potson v. Chicago, 
304 Ill. 222, 1836 NE 594; Chicago v. 
O’Brien, 268 Ill. 228, 109 ‘NE 10; Peo. 
v. Chicago, 261 Ill. 16, 103 NB 609, 
49 LRANS 438, AnnCasi1915A 292; 
Cairo v. Bross, 101 Ill. 475. 
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general grants of power to municipal corporations, 
those given under the special grant, as a general 
rule, can only be exercised in the cases and to the 


extent as respects those matters 


charter or incorporating act ;?* and the powers given 
under the general grant do not enlarge or annul 
those conferred by the special grant in respect of 
its subject matters;?> in case of conflict the spe- 
cial or specific grant controls the general.?® 
as a general rule, powers conferred on municipal 
corporations in general terms are intended to con- 
fer powers other than those specifically enumer- 
Where particular powers are expressly 
conferred upon a municipal corporation and there 
is also a general grant of power, such general grant 
by intendment includes all powers which are fairly 
within the terms of the grant and are essential to 
the purposes of the corporation, and not in con- 
flict with the particular powers expressly con- 
A general grant of power must be con- 


ated.?7 


ferred.?§ 


Ind.—South Bend v. Chicago, etc., 
R. C€o., 179 Ind. 455, 101 NE 628, 
AnnCas1915D 966. 

Minn.—St. Paul v. Laidler, 2 Minn. 
190, 72 AmD 89. 

. Louis v. Bell Tel. Co., 
‘623, 10 SW 197, 9 AmSR 
870, 2 LRA 278. 
it H.—State v. Ferguson, 33 N. H. 

Pa.—Williamsport v. Williamsport 
Water Co., 7 Pa. Dist. 206. 

{aj For instance, the express enu- 
meration of the occupations or busi- 
nesSes over which a municipal cor- 
poration is given control is an ex- 
elusion of all other occupations or 
businesses. Arms v. Chicago, 314 
Ill. 316, 145 NE 407; Potson v. Chi- 
cago, 304 Ill. 222, 186 NE 594; Chi- 
cago v. O’Brien, 268 Ill. 228, 109 NB 
10; Peo. v. Chicago, 261 Ill. 16, 103 
NE 609, 49 LRANS 438, AnnCas1915A 
2922 Cairo _v,. Bross, 101° T11.:4753 

24. Malone y. Quincy, 66 Fla. 52, 
62 S 922, AnnCas1916D 208; Marion 
Wanexiolo;,. 20 159, 5 NE. 820% 
Chicago v. O’Brien, 268 Ill. 228, 109 
NE 10; Peo. v. Chicago, 261 Ill. 16, 
103 NE 609, 49 LRANS 438, AnnCas 
1915A 292; State v. Ferguson, 33 N. 
H, , 424, 

[a] Extent and limits of rule.— 

“When to accomplish a general mu- 
nicipal purpose authority and powers 
are expressly conferred upon a city, 
and it does not appear that only the 
powers expressly given are to be 
exercised, other authority and powers 
that are incident to or consistent 
with those expressly given, may be 
implied when necessary to fully effec- 
tuate the express powers and the 
general purpose designed, if such im- 
plication may fairly arise from the 
language used and the object desired. 
But when authority and powers with 
reference to particular subjects are 
expressly conferred in specific terms, 
other authority and powers that in 
their nature or extent would mate- 
rially increase or be inconsistent with 
the powers that are expressly given 
in specific and limited terms, are not 
to be implied, particularly when the 
powers expressly given do not include 
all the authority that may have been 
conferred with reference to the desig- 
nated subjects.” Malone v. Quincy, 
48 geet 52, 58, 62 S 922, AnnCas1916D 


735. Fla.—Ex p. Davidson, 76 Fla. 
272, 79 S 727; Malone v. Quincy, 66 
Fla, 52, 62 S 922, AnnCas1916D 208. 

Ill.—Chicago v. Gunning System, 
114 Ill. A.-377 [aff 214 Ill. 628, 73 NE 


1035]. 
Mo.—St. Louis v. J. E. Kaime, etc., 
Real Est. Co., 180 Mo. 309, 79 SW 


140; State v. Butler, 178 Mo. 272, 77 
SW 560; State v. Berryman, 142 Mo. 
A. 3738, 127 SW 129, 
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allowed by the 


But, 


Nev.—Ex p. Sloan, 47 Nev. 109, 
217 P2338: 
faa H.—State v. Ferguson, 33 N. H. 

“General powers are given not to 
enlarge, but to make effectual the 
particular powers expressly granted, 
and to accomplish the general ,pur- 
pose designed.” Malone v. Quincy, 66 
Fla. 52, 57, 62S 922, AnnCas1916D 208. 

26. Martin v. Election Comrs., 126 
Cal. 404, 58 P 932; Peo. v. Elkus, 59 
Cal, A. 396, 211 P 34; Elkhart v. Lip- 
Schitz, 164 Ind. 671, 74 NE 528; Scott 
v. Laporte, 162 Ind. 34, 68 NE 278, 
69 NI 675; State v. Ferguson, 33 N. 
H. 424, 

Special limiting general terms see 
infra § 194. 

27. Liberis v. Harper, 89 Fla. 477, 
104'S 853; Malone v. Quincy, 66 Fla, 
52, 62 S 922, AnnCas1916D 208; State 
v. Tampa Water Works Co., 56 Fla. 
‘858, 47 S 358, 19 LRANS 183; Craw- 
fordsville v. Braden, 130 Ind. 149, 
ah ye 849, 30 AmSR 214, 14 LRA 

“General powers given to a munici- 
pality should be interpreted and con- 
strued with reference to the purposes 
of the corporation. Where particular 
powers are expressly conferred and 
there is also a general grant of 
power, such general grant by intend- 
ment includes all powers that are 
fairly within the terms of the grant 
and are essential to the purposes of 
the municipality, and not in conflict 
with the particular powers expressly 
conferred. The: law does not ex- 
pressly grant powers and impliedly 
grant others in conflict therewith. 
. .. Where the exercise of particular 
governmental powers may be fairly 
included in and authorized by general 
powers conferred upon municipalities, 
the rule expressio unius est exclusio 
alterius is not generally applied to 
specific powers conferred to exclude 
powers that serve the purposes for 
which municipalities are organized, 
where such powers are not inconsist- 
ent with other powers conferred or 
with limitations imposed by the char- 
ter’ or by Statute upon the municipal 
powers.’ Southern Utilities Co. v. 
Palatka, 86 Fla. 588, 601, 603, 99 S 236. 

28. Fla. —State v. Goodgame, 108 
S 8386; Liberis v. Harper, 89 Fla. 
477, 104 S 853; Southern Utilities Co. 
v. Palatka, 86 Fla. 583, 99 S 236; Ma- 
lone v. Quincy, 66 Fla. 52, 62 S 922, 
AnnCasl916D 208; State v. Tampa 
Water Works Co., 56° Fla. 858, 47 S 
858, 19 LRANS 183; Porter v. *Vin- 
aan 49 Fla. 213, 38 S 607, 111 AmSR 
3. 

Ind.—Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268. 

Kan.—Treadwell v. Beebe, 107 Kan. 
31, 190 P 768, 770, 10 ALR 13859 [quot 


strued as conferring no other powers than such as 
are within the ordinary scope of municipal au- 
thorities or which are necessary to accomplish mu- 
nicipal purposes.”° 
unius est exclusio alterius,®° is not necessarily to 
be applied to the extinguishment of powers implied 
from general grants, in cases where the specific pro- 
vision is but a grant of discretionary power, that, 
upon the whole, does not appear to have been in- 
tended to exclude a power to be implied from a 
more general grant.*? 

Effect of omission of power commonly granted. 
In some jurisdictions it has been held that a failure 
of the legislature expressly to grant to a particular 
municipal corporation a certain power which is com- 
monly granted to such corporations establishes a 
presumption to show an intention that the power 
should not be exercised;*? but in other jurisdic- 
tions the contrary rule prevails.*% 

Municipal action pursuant to a specific grant of 


The maxim or rule, Expressio 


Cyel: Leavenworth v. Norton, 1 Kan. 

32. 

La.—New Orleans v. Philippi, 9 La. 

Ann, 44, 

Mass.—Spaulding v. Lowell, 23 
Pick. 

Nev.—Ex p. Sloan, 47 Nev. 109, 217 
P (233: 
one H.—State v. Ferguson, 33 N. H. 

N. J.—Cross v. Morristown, 33 N. J. 


Tee Odes 
Tenn.—Nashville v. Linck, 80 Tenn. 
9 


Wis.—Wilcox v. Hemming, 58 Wis. 
144,15 NW 435, 46 AmR 625. 

29. Cal. Whyte v. Sacramento, 65 
Cal. A. 534, 224 P 1008. 

Ga.—Watson v. Thomson, 116 Ga. 


546, 42 SE 747, 94 AmSR 137, 59 
LRA 602. 

Ill.—Peo. v. Chicago, 261 Ill. 16, 
103 NE 609, 49 LRANS 438, AnnCas 
1915A 2923° Peo. Vv. Busse, 240* 111. 
338, 88 NE 831. 

Kan.—Leavenworth vy. Norton, 1 
Kan. 

Ky.—Barrow v. Bradley, 190 Ky. 


480, 227: SW 1016; United Fuel, etc.,! 
Co. v..Com., 159 Ky. 34, 166 SW 783. 
La.—New Orleans v. Philippi, 9 La., 

Ann. 44, 

Powers conferred or denied under 
“seneral welfare clause” relating to: 
Police power see infra § 200. 

Public improvements see infra XVII) 
in 44 C. J. 

Streets, sewers, watercourses, build- 
ings, water fronts, markets, parks, 
etc. see infra XVIII in 44 C. J, 

30. See Expressio Unius Hst Ex- 


clusio Alterius 25 C. J. p 220. 
31. Scott v. Laporte, 162 Ind. 34, 
54, 68 NE 278, 69 NE 675; Clark v. 


South Bend, 85 Ind. 276, 44 AmR 13, 

“Whether the general grant is to: 
be treated as limited by the direct! 
legislation, may depend upon a num-| 
ber of considerations as to whether, 
the express power is couched in such, 
terms as to make it fairly inferable: 
that the statute was intended to es-! 
tablish the only method, whether 
Such power seems reasonably ade- 
quate to meet the necessities of cities 
generally, upon the language of the! 
general grant from which another. 
method is sought to be implied, and) 
upon the consideration as to whether, 
the latter method is reasonable and 
fairly calculated to attain an author-} 
ized municipal end.” Scott v. La-! 
porte, supra. 

32. Collins v. Hatch, 18 Oh. 528, 
51 AmD 465. 

33. Crawfordsville v. Braden, 130. 
Ind. 149,°28 NE 849, 30 AmSR’ 214, 
14 LRA 268; Mt. Vernon First Nat. 
Bank v. Sarils, 129 Ind. 201, 28 NB’ 
434, 28 AmSR 185, 18 ALR 481; Coch- 
rane v. Frostburg, 81. Md. 54. 31 A’ 
703, 48 AmSR 479, 27 LRA 728. y 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 194-198] 


power must be confined to, and exercised within, 
the terms of the grant.%4 

[§ 195] 4. Limitation of General Terms by Pre- 
ceding Special Terms.*° If a charter or statute, 
in defining the powers of a municipal corporation, 
enumerates certain things which it may do by words 
of particular and specific meaning, and such enu- 
meration is followed by general words, the general 
words are not to be taken in their widest sense, but 
are restricted to things of the same general kind 
as those enumerated, unless the contrary intent 
appears.*® 

[§ 196] 5. Construction as a Whole; Meaning of 
Words. A charter must be considered in its en- 
tirety.87 The sections of a municipal charter, all 
passed at the same time, being in pari materia, 
should be construed as one statute.*® An article 
of a municipal charter containing several sections 
and subdivisions should be construed as a whole.®® 
Where a charter is numbered by sections, from be- 
ginning to end, the sections dealing with the same 
general subject need not be construed with sole 
reference to the article in which they appear, as 
in charters divided according to subjects.2° Where 
the language of a charter is plain, clear, and. un- 
ambiguous, it must be given its usual and ordinary 
meaning,*! unless a contrary meaning is clearly in- 
tended.*? Where words have been given a _ par- 
ticular meaning by the courts, it may be presumed 
that they were used with such meaning in framing 
a municipal charter, in the absence of limiting 
clauses.*8 

[§ 197] 6. Construction with Reference to Other 
Laws; Amendments; Repealing Statutes. The fail- 
ure expressly to grant in the charter some power 
granted to municipalities by general statute does 
not constitute a denial of that power.*4 The pas- 
sage of a statute expressly confirming the power of 


34. Ill—Chicago v. Ross, 257 Ill. 


MUNICIPAL CORPORATIONS 


eisco, 174 Cal. 185, 162 P 625. 


[43 C.J] 199 


-a@ municipal corporation does not necessarily pre- 


clude the preéxistence of the power;** and an 
amendment to the charter conferring powers previ- 
ously granted by general laws is not proof that 
the corporation did not have such powers prior to 
the amendment.*® In determining the effect of sub- 
sequent inconsistent statutes relied upon to amend 
municipal charters or repeal certain power-giving 
clauses of the charter, the courts, in harmony with 
the general doctrines of statutory construction, have 
commonly adopted and applied the following rules :47 
The intention of the legislature as expressed in 
the statute must be ascertained and effected.*8 
Such construction will be adopted as is possible to 
allow both acts to have full force; and the charter 
will be considered amended, or a ‘particular clause 
repealed only when the subsequent act is so ob- 
viously repugnant to it that no reasonable inter- 
pretation will permit both acts to stand together.*® 
Particular stress is to be given to the latter rule 
when a general law is invoked to effect a limita- 
tion of peculiar power conferred upon a municipal- 
ity by special act or charter.°° 

{§ 198] 7. Home Rule Provisions. In constru- 
ing constitutional provisions relating to home rule,®+ 
endeavor should be made to ascertain the inten- 
tion of the people.6? In order to carry out such 
intention the provisions should be liberally con- 
strued.6* Yet to the extent that attributes of 
sovereignty are granted to local subdivisions the 
language of the constitution carrying the grant 
should be strictly construed.5 When it comes to a 
construction of the powers delegated by the char- 
ter to the governing body of the corporation, the 
rule of strict construction still remains.6> Whether 
a particular home rule charter is_a limitation as 
distinguished from a grant of power, reference 
must be had to the particular charter to determine 


37 Hun (N. Y.) 461. 


- 76, 100 NE 159, 43 LRANS 205; Hues- 
ing v. Rock Island, 128 Ill. 465, 21 
NE 558, 15 AmSR 129. 

Iowa.—Knoxville v. Chicago, etc., 
R. Co., 83 Iowa 636, 50 NW 61, 32 
AmSR 321; Keokuk y. Scroggs, 39 
Iowa 447. 

Md.—Baltimore v. Porter, 18 Md. 
284, 79 AmD 686; Baltimore  v. 
Hughes, 1 Gill & J. 480, 19 AmD 243. 

Minn.—State v. Hammond, 40 Minn. 
43, 41 NW 243. 
sgl .—Trenton vy. Clayton, 50 Mo. A. 

Nebr.—Littlefield v. State, 42 Nebr. 
ay ok NW 724, 47 AmSR 697, 28 


N. Beets yv. Ferguson, 33 N. H. 


ake 
J.—State y. Paterson, 45 N. J. 
L. 10. 46 AmR 772. 

N. Y¥.—Thompson v. Schermerhorn, 
een: Y. 92, 55 AmD 385 [aff 9 Barb. 

Or.—Corvallis v. Carlile, 10 Or. 
139, 45 AmR 134. 
gyre Southwark v. Neil, 3 Yeates 
“eed C.—Sumter v. Deschamps, 4 S. C. 
oe Gate v. Victoria, 4 Tex. 

Wis.—State v. La Crosse, 107 Wis. 
654, 84 NW 242. 

Eng. —Waite v. Garston Local Bd. 
of Health, L. R. 3 Q. B. 5. 

35. General and specific grant of 
power see supra § 194. 

36. Chicago v. Ross, 257 Ill. 76, 
100 NE 159, 43 LRANS 205. 

37. Cal.—Simpson y. San Fran- 
cisco, 174 Cal. 815, 162 P 631; Cooper 
v. San Francisco, 174 Cal. 813, 162 
P 6381; Telegraph Hill Neighborhood 
Assoc. v. San Francisco, 174 Cal. 
814, 162 P 680; Hayne v. San Fran- 


Colo.—Webb v. Dorlac, 75 Colo. 49, 
224 P 220 (recognizing rule). 

Fla.—Lachman y. Walker, 52 Fla. 
297, 42 S 461. 

Iil.—Judge v. Bergman, 176 Ill. A. 
42 [aff 258 Til. 246, 101 NE 574]. 


Mass.—Fiske v. Worcester, 219 
Mass. 428, 429, 106 NE 1025. 
Mich.—Lansing v. Janison, 201 


Mich. 491, 167 NW 947. 
N. Y.—Port Jervis Water Works 
Co. v. Tort Jervis, 151 N. Y. 111, 45 


NE 388. 

Oh.—State vy. Otis, 98 Oh. St. 83, 
120 NE 313. 

Tex.—Davis v. Houston, (Civ. A.) 
264 SW 625. 


“The scheme or framework of gov- 
ernment is to be ascertained from all 
the provisions of the _ charter.” 
Fiske v. Worcester, supra. 

38. Uhl v. Badaracco, (Cal.) 248 P 
917. 

39. Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625. : 

40. Webb v. Dorlac, 75 Colo. 49, 
224 P 220. 

41. State v. Otis, 98 Oh. St. 83, 
120 NE 313; State v. Kauffman, :(Oh.) 
153 NE 897; Lynchburg v. Peters, 
(Va.) 1383 SE 674. 

42. Lynchburg v. Peters, supra. 

43. West v. Oakland, 30 Cal. A. 
556, 159) P).202; 

44. Barber y. Los Angeles, 191 Cal. 
253, 215 Pvsgot: 

45. Hopkins v. Richmond, 117 Va. 
692, 86 SH 139, AnnGas1917D 1114. 

46. Barber v. Los Angeles, 191 Cal. 
2538) 2b (PT8S7: 


an See Statutes [36 Cyc 1102 et 
seq.]. 
48. Allen v. Peo., 84 Ill. 502; State 


v. Severance, 55 Mo. 878; State v. 
Miller, 30 N. J. L. 368, 86 AmD 188 
[aff 31 N. J. L. 521]; Peo. v. Daley, 


49. Ark.—Babcock v. Helena, 34 
Ark. 499. 

Ill.—Chicago Dock, etc., Co. v. Gar- 
rity, 115:Ill. 155, 3 NE 448; Covington 
yv. East St. Louis, 78 Ill. 548. 

Mass. —Goddard v. Boston, 20 Pick. 
407. 

Mich.—Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751 

Oh.—Cass v. Dillon, 2 Oh, St. 607. 

Pa.—Rounds v. Waymart Borough, 
81" Pa.395. 

50. Cal.—Peo. 70 Cal. 
504) dd) Pe 775. 

Conn.—McGarty v. Deming, 51 
Conn, 422. 

Ga.— Griffin v. Inman, 57 Ga. 370. 

Tll.—_Ottawa vy. La Salle County, 12 
HT 339) 

Md.—Cumberland v. Magruder, 34 
Md. 381. 


v. Clunie, 


Minn.—Tierney v. Dodge, 9 Minn. 
168 J.—State v. Branin, 23 N. J. L. 
i eAtaerigblire v. Sheck, 104 Pa. 
rer See supra §§ 27, 175. 


52. Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 643; 
Rose v. Port of Portland, 82 Or. 541, 
162 P 498. 

53. Consumers’ Coal Co, v. Lin- 
coln, 109 Nebr. 51, 189 NW 643. 

54. Rose vy. Port of Portland, 82 
Or. 541, 162 P 498; Thurber v. Mc- 
Minnville, 638 Or. 410, 128 P 43. 

[a] “For the reason that such 
grant is a limitation upon the power 
of the legislature.” Rose v. Port of 
Fontes 82) 9 Orc “541; 1'54954 1629 P 


55. Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 643; Rose 
v. Lawl of Portland, 82 Or. 541, 162 
P 498. 
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its effect.>® 


determining its character.®® 


erant.®° Constitutional provisions 
municipal corporations authority 


powers of local self-government are not intended 
to abridge,®*! but rather to enlarge,®* their powers. 
Under a statute declaring that municipal corpora- 
tions adopting the commission plan of government 
shall have the same powers they previously pos- 


sessed,®? a municipal corporation 


special charter which adopts the commission form 
of government may exercise the powers conferred by 


the special charter.** 


[§ 199] G. Proof of Authority; Notice of Limita- 
The existence of the power or authority of a 
municipal corporation to act cannot be assumed, 


tion. 


but must be made to appear.®° 


The charter must be construed as a 
whole,®” and effect given to all its provisions, in 
Some charters have 
been construed as a grant rather than a limitation 
of power;°® others as a limitation rather than 


corporation"! 
conferring upon 
to exercise all 


regulations are 


legislature.’® 
acting under a 


must be prepared to prove its authority.®* 
nicipal ordinances or regulations duly enacted®* by 
municipal governing bodies®® in pursuance of their 
authority’? and within the powers of the municipal 
ordinarily have, 
torial jurisdiction of the corporation’? and as 
against those persons against whom the municipal 
power may be exercised,’ the same force and effect 
as statutes or legislative enactments;‘* and such 


Mu- 


within the terri- 


entitled to the presumptions in- 


dulged with respect to statutes enacted by the state 
Unless the invalidity of the exercise 
of the power appears on the face of the enactment,’® 
when once the municipal authority to act appears, 
the correctness of the action taken thereunder may 


be presumed until the contrary is shown; and the 


The corporation | ity.’§ 


claiming a right or power as against the public 


56. Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 643. _. 

57. Consumers’ Coal Co. v. Lin- 
coln, supra. : 

58. Consumers’ Coal Co. v. Lin- 
coln, supra. ; 

59. Consumers’ Coal Co. v. Lin- 
coln, supra. 

60. In re Galusha, 184 Cal. 697, 
195 P 406; In re Nowak, 184 Cal. 
MOd a1 95, 402. 

6l. State v. Otis, 98 Oh. St. 83, 


120 NE 313. 

62. State v. Otis, supra. 

- 63. See statutory provisions. 

€4 Keokuk vy. Kennedy, 156 Iowa 
680, 1837 NW 914. 

65. Fla.—Meeks vy. Fink, 82 Fla. 
244, 89 S 543; Malone v. Quincy, 66 
Fla. 52, 62 S "922, AnnCasl1916D 208; 
Waller v. Osban, 60 Fla. 268, 52 s 
970; Hardee v. Brown, 56 Fla. 3 ts 
47 S 834. 

--J1].—Marcovitz v. Hergenrether, 302 

TM. 162, 134 NE 85; Stoessand v. 
Frank, 283 Hl. 271, 119 NE 300, LRA 
1918D 685; Biffer v. Chicago, 278 [1l. 
562, 116 NE 182; Schott ive Peo, 
89 Ill. 195; Alton v. Hartford F. 
ImsyiCo.57 2 Tl. 23:28 

Minn.—St. Paul v. Laidler, 2 Minn, 
190, 72 AmD 89. 

Mont.—State v. Billings Gas Co., 55 
Mont. st ike TU 2 

N. Y.—Smith v. Newburgh, 77 N. 
Y. 130; Dunham y. Rochester, 5 Cow. 
462. 


66. See cases supra note 65. 

. Judicial supervision see infra 
§§ 311-326. 

67. Ala.—Eufaula v. McNab, 67 


Ala. 588, 42 AmR 118. 
Ga.—Savannah v. Hartridge, 8 Ga. 


23. 

Ill.—Arms vy. Chicago, 314 Ill. 316, 
145 NE 407. 

Ind.—Hichels v. Evansville St. R. 
Co., 78 Ind. 261, 41: AmR 561; La- 
fayette v. Cox, 5 Ind. 38, 

Mich.—Grand Rapids v. Hughes, 15 
Mich, 54. - 


Miss.—Spengler vy. Trowbridge, 
Miss. 46. 
N. H.—State v. Ferguson, 33 N. H. 


ge 

Y.—Rochester v. Collins, 12 
Barb. Ae Dunham v. Rochester, 5 
Cow. 46 


Uhh Reda v. Toledo, 18 Oh. 161. 

Pa.—Com. v. Erie, ete., R. Co., 27 
Pa. 339, 67 AmD 471. 

Tex.—Brenham v. Brenham Water 


Co., 67 Tex. 542, 4 SW 143; Ball v. 
Texarkana Water Corp., (Civ. A!) 127 
SW 1068. 
68. See infra § 796 et seq, 
69. See infra § 235 et seq. 
70. See infra § 236. 
. 71. See supra §§ 185-190, 202-210. 
72. See infra § 233. 


73. See infra § 246. 
74. See infra § 286. 
75. Cox v. Mignery, 

669, 105 SW 675. 
Presumptions as to statutes see 

Statutes [36 Cyc 1243]. 

76. Giglio v. Barrett, 207 Ala 278, 
92 S 668; Bryan vy. Birmingham, 154 
Ala. 447, 45 S 922, 129 AmSR 63; 
Marion v. Chandler, 6 Ala. 899; St. 
Louis v. United R. Co., 263 Mo. 508, 
174 SW 110; St. Louis v. St. Louis, 
etc., R. Co., 263 Mo. 508, 174 SW 109; 
St. Louis v. United R. Co., 263 Mo. 
507, 174 SW 109; St. Louis v. United 
R. Co., 263 Mo. 387, 174 SW 78; Wind- 
sor’ Vv. Bast, “CMo. PAL)" 199 SW 722; 
Hempstead v. St. Conus Catholic Soc. 
of Bros. Mut. Benev. Cong., 123 Misc. 
220, 204 NYS 228; New York v. Dry 
Dock, ete., R. Co., 15 NYS 297 [rev 
on other grounds 133 N. Y. 104, 30 
NE 563]. 

77. Union Oil Co. v. Portland, 198 
Fed. 441; Waller v. Osban, 60 Fla, 268, 
52 S 970; Hardee vy. Brown, 56 Fla. 
3877, 47S 834... 


126 Mo, A. 


78. U. S—Dobbins v. Los An- 
geles,¢ 195 Us S., 2235, 25 SCt 18;-49 
L. ed. 169; Real Silk Hosiery Mills 


v. Portland, 294 Fed. 587 [aff 297 
Fed. 897 (rev on other grounds 268 
U.S. 325, 45,SCt 525, 69) Li: ed.-982)]; 
Yee Gee v. San Francisco, 235 Fed. 
757; Guidoni v. Wheeler, 230 Fed. 93, 
144 CCA 3891; Lusk v. Dora, 224 Fed. 
650; Canada Atlantic Transit Co. v. 
Chieago, 210 Fed. 7, 126. CCA 587; 
Union Oil Co. v. Portland, 198 Fed. 
441; St. Louis v. Western Union Tel. 
Co., 63 Fed. 68 ‘Laff 166 U. S. 388, 17 
SCt 608, 41 L. ed. 1044]. 
Ala.—Walden v. Montgomery, 214 
Ala. 409, 108 S 281; Giglio v. Barrett, 
207 Ala. 278, 92 S 668; Spear v. Ward, 


199) Ala, 105; 74. S 2%; (Briggs. v: 
Birmingham: R., ete., Co., 188 Ala. 
262, 66 S 95; Birmingham R., etc., 


Co. v. Fuqua, 174 Ala. 631, 56 S 578; 
Bryan v. Birmingham, 154 Ala. 447, 
45 S 922, 129 AmSR 63; Miller v. 
Birmingham, 151 Ala, 469, 44 S 388, 
125 AmSR 31; Johnson v. Fayette, 
148 Ala. 497, 42 S 621; Greensboro 
v. Ehrenreich, 80 Ala. 579, 2 S 725, 
60 AmR 130; Van Hook y. Selma, 70 
a 361, 45 AmR 85; Montgomery 

Hutchinson, 13 Ala. 573; Marion y. 
Ghantdler 6 Ala, 899. 

Ark.—Sander v. Blytheville, 164 
Ark. 434, 262 SW 23; North Little 
Rock v. Rose, 1386 Ark. 298, 206 SW 
449; Burrus vy. Argenta Sewer Impr. 
Dist. No. 1, 1384°- Ark, 10, 203 SW 20; 
Pierce Oil Corp. v. Hope, 127 Ark. 
88, 191 SW 485, AnnCasi918H 143; 
Little Rock R., ete., Co. v. Dowell, 
101 Ark, 223, 142 SW 165, AnnCas 
1913D 1086; Helena v. Miller, 88 Ark. 
263, 114 SW 237; Hot Springs v. 


presumption is in favor of the validity of an ordi- 
nance, by-law, or regulation which appears to have 
been enacted under competent municipal author- 
This presumption casts the burden on one 


Curry, 64 Ark. 152, 41 SW 55; Fay- 
etteville v. Carter, 52 Ark. 301, 12 
SW 573, 6 LRA 509. 

Cal.—Jardine v. Pasadena, 248 P 
225; Pacific Palisades Assoc. v. Hunt- 
ington. Beach; 196,.Cak? 2147237) 42 
538, 40 ALR 782; Miller v. Los An- 
geles Bd. of Public Works, 195 Cal. 
477, 234 P 381, 38 ALR 1479; Cuth- 
bert v. Woodman, 185 Cal. 43, 195 P 
673; Ex p. Hadacheck, 165 Cal. 416, 
132 P 584, LRA1916B 1248 [aff 239 
U. S. 394, 36 SCt 1438, 60 L. ed. 348, 
AnnCasi917B 927]; San Diego Water 
Co. v. San Diego, 118 Cal. 556, 50 P 
633, 62_-AmSR 261, 38 LRA 460; Ex 
p. Lacey, 108 Cal. 326, 41 P 411, 49 
AmSR 93, 38 LRA 640; In re Guer- 
rero; 69 ‘Cal: 88), 10° Pi 261s Inv re 
Bruce, 54 Cal. A. 280, 201 P 789; 
Pacific Gas, etc., Co. v. Sacramento 
Police Ct., .28.Cal A. 412;.152.P 928; 
Invare. san Chunen 11) Cal A. opens 
105 P 609; Goytino v. McAleer, 4 Cal. 
A. 655, 88 P 991; In re Newell, 2 Cal. 
A. 767, 84 P 226. 

Colo.—Colorado Postal Tel. Co. v. 
Colorado Springs, 61 Colo. 560, 158 P 
816; Denver v. Girard, 21 Colo. 447, 
42 P 662. 

Conn.—Andrew B. Hendryx Co, v. 
New Haven, 104 Conn. 632, 134 A 77. 

D. C.—Taylor v. District of Co- 
lumbia, 24 App. 392. 


Fla.—State v. ‘York, 90 Fla. 625, 
106 S 418; State yv. Dillon, 75 Fla. 
785, 79.S 29 


Ga.—Jefferson v. Perry, 18 Ga. A. 
689, 90 SE 865; Killebrew v. Wrights- 
ville, 17 Ga. A. 809, 88 SE 590; Me- 
Donald v. Ludowici, 17 Ga. A. 523, 
87 SE 807; Moore v. Thomasville, 17 
Ga. A. 285, 86 SE 641. 

Ill.—Troy v. Forest Park, 318 Ill. 
340, 149 NE 281; Wolback v. Rubens, 
307 Ill. 186, 188 NE 521; Chicago v. 
Hebard Express, etc., Co., 301 Ill. 570, 
134 NE 27; McCray v.. Chicago, 292 
Ill. 60, 126 NE 557; Chicago vy. Mayer, 
290 Ill. 142, 124 NE 842; Chicago v. 
Washingtonian Home, 289 Ill. 206, 
124 NE 416, 6 ALR 1584; Biffer: v. 


Chicago, 278 Ill. 562, 116 NE 182; 
Peo. v. Oak Park, 266 Til aro Gay 107 
NE 636; Haugan v. Chicago, 259 ots 


249, 102 NE 185; Chicago v. Walden 
W. Shaw Livery Co., 258 Ill. 409, 101 
NE 588; Peo. v. Grand Trunk Western 
R. Co,, 232 Ill. 292, 83 NE-839; Chi- 
cago, ete, R. Co. v. Averill, 234 Til. 
516, 79 NE 654 [aff 127 Ill. A. 275]; 
Peo. v. Chicago, ete, R..Con\ 189 Til, 
397, 59 NE 946; IMinois Cent. R. Co. 
v. Chicago, 169 Ill. 329, 48 NE 492; 
Harmon vy. Chicago, 140 Tl. 374, 29 
NE 732 [rev on other grounds 147 
UsgSi396,213: SCtus0oj93% Liljeds 20675 
Peo. v. Cregier, 138 Ti. 401, 28 NE 
812; Cohen v. Danville, 217 TS 3AY, 
619; Hartman y. Chicago, £93) 0 AY 
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asserting the nullity or invalidity of the ordinance, | by-law, 


372; Riverton v. Horn, 176 Ill. A. 433; 
Springfield v. Postal Tel.-Cable Co., 
LES TS AL 276 fate 253° Tl 346, 97 
NE 672]; Plymouth v. McWherter, 
152 Ill. A. 114; Ringelstein v. Chi- 
cago, 128 Ill. A. 483; Chicago, etc. 
R. Co. v. Carlinville, 103 Ill. A. 251 
[aff 200 Ill. 814, 65 NE 730, 98 AmSR 
190, 60 LRA 391]. 

Ind.—Schmidt v. Indianapolis, 168 
Ind. 631, 80 NE 632, 120 AmSR 385, 
14 LRANS 187; Frankfort v. Aughe, 
114 Ind. 77, 15 NE 802. 

lowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873; Hus- 
ton v. Des Moines, 176 lowa 455, 156 
NW 883; Iowa City v. Glassman, 155 
Iowa 671, 186 NW 899, 40 LRANS 
852; Larkin v. Burlington, etc., R. 
Co., 85 Iowa 492, 52 NW 480; Bur- 
Sa v. Putnam Ins. Co., 31 Iowa 
102. 

Kan,—Cities Service Oil Co. v. 
Marysville, 117 Kan, 514, 231 P 1031, 
43 ALR 854; State v. Atchison, 92 

431, 140 P 873, AnnCas1916B 
500. 


Ky.—Bradford v. Jones, 142 Ky. 
820, 125 SW 290; O’Bryan v. High- 
land Apartment Co., 128 Ky. 282, 
si SW 257, 33 KyL 349, 15 LRANS 
LOL 

La.—New Orleans v. Toca, 141 La. 
551, 75 S 238; New Orleans v. Ricker, 
137 La. 843, 69 S 273; State v. Stone, 
46 lua, Ann, 147,15 S11, 

Md.—Etchison vy. Frederick City, 
123. Mad. 7.283, .9L.,A 161; -LRA1916C 
561; Baltimore v. Clunet, 23 Md. 449. 

Mass.—Brett v. Brookline, 250 
Mass. 73, 145 NE 269; Lowell v. Stok- 
losa, 250 Mass, 52, 145 NE 262; Com. 
v. O'Neil, 233 Mass. 535, 124 NE 482; 
Com. v. Patch, 97 Mass, 221. 

Mich.—Harrigan, etc., Co. v. 
ton, 224 Mich. 564, 195 NW 60, 
ALR 142; Peo. v. Gibbs, 186 Mich. 
127, 152 NW 1058, AnnCas1917B 830; 
Detroit Bldg. Commn. v. Kunin, 181 
Mich. 604, 148 NW 207, AnnCas1916C 


959. 

Minn.—State v. Houghton, 134 
Minn, 226, 158 NW 1017, LRA1917F 
1050; St. Paul v. Colter, 12 Minn. 
41, 90 AmD 278. 

Mo.—Kansas City v. Liebi, 298 Mo. 
569, 252 SW 404, 28 ALR 295;. St. 


Louis v. United R. Co., 263 Mo. 387, 
174 SW 78; State v. Missouri Pac. R. 
Co., 262 Mo. 720, 174 SW 73; Hislop 
v. Joplin, 250 Mo. 588, 157 Sw 625; 
St. Louis Gunning Adv. Co. v. St. 
Louis, 285 Mo. 99, 137 SW. 929; Sea- 
board Nat. Bank v. Woesten, 147 Mo. 
467, 48 SW 939, 48 LRA 279; Ball v. 
Fagg, 67 Mo. 481; Mike Berniger 
Moving Co. v. O’Brien, (A.) 240 SW 
481; State v. Maplewood, CA.) 1938 
Sw 989; Ex p. Hinkle, 104 Mo. A. 
104, 78 SW 3817; Skinker v. Heman, 
64 Mo. A. 441; Keane v. Cushing, 
15 Mo. A. 96; St. Louis v. Gleason, 


15 Mo, A...25, 

Mont.—State v. Butte, 69 Mont. 
232, 221 P 524; State vy. Bozeman Po- 
lice Ct., 68 Mont. 435, 219 P 810. 

Nebr.—Standard Oil Co. v. Kearney, 
106 Nebr. 558, 184 NW 109, 18 ALR 
95; State v. Withnell, 91 Nebr. 101, 
135 NW 3876, 40 LRANS 898; Peter- 
son v. State, 79 Nebr. 132, 112 NW 
306, 126 AmSR 651, 14 LRANS 292; 
Littlefield v. State, 42 Nebr. 223, 60 
NW 724, 47 AmSR 697, 28 LRA 588. 

N. J.—Thorne v. Casal, 128 A 174; 
Independent Pennsylvania Oil Co. v. 
Gloucester, (Sup.) 1384 A 554; Long 
v. Scott, (Sup.), 133 A 767; Portnoff 
v. Bigelow, (Sup.) 183 A 534; McGon- 
nell v..Orange, 98 N. J. L. 642, 121 A 
135; Neumann vy. Hoboken, 82 N. J. 
275, 82 A 5s Rosencrans .v. 
Eatontown, .Tp., 80 N. J. L. 227, 77 


A 88; North Jersey St. R..,Co..v. 
Wecsev, City (Do wN, J.) lus, 349,167. A 
LOT2;.ivins wv. Trenton, 69 WN.) J... 


451, BB A 1132; Consolidated Tract. 
Cos uv. Blizabeth, BSiaiNG sdey Lia, 619; 
34 A 146, 32 LRA 170; State v. Tren- 
ton, 53 ING ailewes 132,120 «A LOGE. pda: 
LRA 410. oma 


W. Y.—Wulfsohn y. Burden, 
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N. Y. 288, 150 NE 120, 48 ALR 661; 
Peo. v. Fourth Dist. Magistrates’ 
Cty 2G. IN. ve, ode WLO, IN Meeol 
Fifth Ave. Coach Co. v. New York, 
194 N. Y. 19, 86 NE 824, 21 LRANS 
744, 16 AnnCas 695; Butfalo v. New 
Work, ete, RCo, La2NG 27646 
NE 496; New York v. Dry Dock, ete., 
R. Co., 183 N. Y. 104, 80 NE 5638,-28 
AmSR 609; Peo. v. Walsh, 212 App. 
Div. 635, 209 NYS 454 [aff 240 N. Y. 
689 mem, 148 NE 760 mem]; Safee 
v. Buffalo, 204 App. Div. 561, 198 NYS 
646; Stubbe vy. Adamson, 178 App. Div. 
305, 159 NYS 751 [aff 220 N. Y. 459, 
116 NE 372]; Robinson v. Wood, 119 
Misc. 299, 196 NYS 209; Peo. v. Coak- 
ley, 110 Misc. 385, 180 NYS 886 [app 
dism 185 NYS 948 mem]; Buffalo vy. 
Goodman, 77 Misc. 355, 186 NYS 568 
[aff 152 App. Div. 954 mem, 137 NYS 
1114 mem (aff 208 N. Y. 561 mem, 
101 NE 1097 mem)]; New York v. 
Dry Dock, -ete,;,RaCoxo45 ) NYS) 297 
[rev on other grounds 133 N. Y. 104, 
30 NE 563]. 

N. C.—State v. Stowe, 190 N. C. 
79, 128 SE 481, 40 ALR 559; Durham 
v. Southern R. Co, 185 N. C. 240, 117 
SE 17. 

N. D.—Bismarck v. 208 
NW 711. 

Oh.—Dayton v. S. S. Kresge Co., 
114 Oh. St. 624, 151 NE 775; Xenia v. 
Schmidt, 101 Oh. St. 437, 1830 NE 24; 
State v. Rendigs, 98 Oh. St. 251, 120 
NE 836; Cincinnati v. Burkhardt, 30 
Oh. Cir. Ct. 350; Hogans v. Columbus, 
14 OhNPNS 33. 

Okl.—McGuire v. Wilkerson, (Cr.) 
209 P 445. 

Or.—State v. Sanborn, 101 Or. 686, 
201 P 4380; Wygant v. McLauchlan, 
39 Or. 429, 64 P 867, 87 AmSR 673, 
54 LRA 636; Portland v. Montgom- 
ery, 38 Or./216,9620P 755 [aff 190: U. 
S. 89, 28 SCt 735, 47 L. ed. 965]. 

Pa.—Ayers v. Wyoming Valley 
Homeopathic Hospital, 274 Pa. 309, 
118 A 426; Pottsville Borough v. 
Pottsville Gas Co., 33 Pa. Super. 480; 
West Conshohocken Borough y. Con- 
shohocken Electric Light, ete., Co., 
29 Pa. Super. 7; Scranton City v. 
Straff, 28 Pa. Super. 258; Union Tel. 
Co. v. Greenville Borough, 18 Pa. 
Dist. 932; Easton City v. Messinger, 
42 Pa. Co. 658. 

Philippine—Kwong Sing v. Manila, 
41 Philippine 103; U. S. v. Salaveria, 
39 Philippine 102; U. S. v. Joson, 26 


Philippine 1. 
Tenn.—Burns v. Nashville, 142 
(Civ. A.) 


Tenn. 541, 221 SW 828. 
Tex.—Dallas v. Ingram, 

284 SW 345; Crossman v. Galveston, 
(Civ. A.) 204 SW 128; Munger Oil, 
ete., Co. v. Groesbeck, (Civ. A.) 194 
SW 1121; Ex p. Savage, 63 Tex. Cr. 
285, 141 "SW 244, AnnCas1913D 951; 
Ex p. Gregory, 20 Tex. A. 210, 54 
AmR 516. 


Utah.—Kenyon Hotel Co. v. Ore- 
gon Short Line R. Co., 62 Utah 364, 


Hughes, 


220 P 882; Ogden City v. Leo, 54 
Utah 556, 182 P 530, 5 ALR 960; 
American Fork City v. Briggs, 43 


Utah 252, 134 P 747; American Fork 
‘Chtyunvs Charlier, 43 Utah 231, 134 
P 739; Ogden City Vv. Crossman, ay! 
Utah 66, 53 P 985. 


Va.—Norfolk, etc.. News Co, v. 
Norfolk, 105 Va. 139, 52 SH 851. 
Wash.—Cornelius v. Seattle, 123 


550, 218 P 17; Wood v. Seat- 
tle, 23 Wash. 1, 62 P 135, 52 LRA 369. 

W. Va.—State v. Stark, 96 W. Va. 
176, 122 SE 538: Harrold v. Hunting- 
ton, 74 W. Va. 538, 82 SE 476. 

Man.—Kkelly v. Winnipeg, 12 Man. 
87. 

Que.—Montreal vy. Royal Trust Co., 
26 Que. K. B. 557 fapp dism 57 Can. 
S. C. 352. 44 DomLR 767]. 

fa] Rule applied to particular or- 
dinances.—This presumption has been 
applied in respect of ordinances: (1) 
Extending city limits. Hislop v. Jop- 
lin, 250 Mo. 588. 157 SW 625;, State 
v. Maplewood, (Mo. A.) 193 SW 989. 
(2) Zoning ordinances or by-laws. 
Bamel v. Brookline, 250 Mass. 82, 


Wash. 
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or regulation to establish the fact’? by 


145 NE 272; Brett v. Brookline, 250 
Mass, 73, 145 NE 269; Lowell v. Stok- 
losa, 250 Mass. 52, 145 NE 262; Peo. 
v. Clarke, 216 App, Div. 351, 215 NYS 
190. (3) Ordinances’ eliminating 
grade crossings. Durham y. South- 
ern “Rw ‘Coy 16" N.! Clr 240) 117 SE 
17. (4) Imposing license taxes for 
revenue. In re Bruce, 54 Cal. A. 280, 
201 P 789. (5) Requiring the tak- 
ing out of licenses by transfer com- 
panies. Com. v. O’Neil, 233 Mass, 

535, 124 NE 482. (6) Authorizing the 
remission of penalties and interest 
on delinquent taxes. Burns v. Nash- 
ville, 142 Tenn. 541, 221 SW 828. (7) 
Ordinances to suppress and eradicate 
disease. New Orleans y. Ricker, 137 
La. 848, 69 § 273. 

Presumption as to reasonableness 
or let Pet see infra § 323. 

79. S.—Puget Sound Electric 
R. Co, wih Benson, 253 Fed. 710, 165 
CCA 53; Canada Atlantic Transit Co, 
sew Chicago, 210 Fed. 7, 126 CCA 
587. 7 

Ala.—Giglio v. Barrett, 207 Ala. 
278, 92 S 668; Standard Chemical, 
ete... Co. uva “froy, 20% Ala, 395: 70S 
383, LRA1918C 522; Birmingham R., 
ete,, Co. v. Fuqua, 174 Ala. 631, 56 S 
578; Bryan y. Birmingham, 154 Alay 
447, 45 S 922, 129 AmSR 63. 

Ark.—North Little Rock y. Rose, 
136 Ark. 298, 206 SW 449. 

Cal.—Barber Asphalt Pav. Co. vw. 
Jurgens, 170 Cal, 273, 149 P 560; In 
yon MeCoy, 10 Cali, At 496 ,l0atgae 

Colo.—Delta v. Charlesworth, 64 
Colo. 216, 170 P 965; Colorado Postal 
Tel. Co. vy. Colorado "Springs, 61 Colo, 
560, 158 P 816. 

Fla.—State v. York, 90 Fla. 625, 
106 S 418. ad 

Ga.—Atlantie Postal Tel.-Cable Co. 

Savannah, 136 Ga. 657, 71 SE 1115; 
lentenear Ve Wrightsville, 17: Ga, AS 
809, 88 SE 590; Sampson v. Thomas- 
ville, 17 Ga. A. 541, 87 SH 835; Mé- 
Donald v. Ludowici, 1% Ga.- AM 523; 
87 SE 807; Moore v. Thomasville, 17 
Ga, A. 285, 86 SE 641. 

Tll.—Mafiit v. Decatur, 322 Ill. 82; 
152 NE 602; Chicago v. Green Mill 
Gardens, 305 Ill. 87, 187 NE 126; Chi- 
cago v. Hebard Express, etc; Co.; 301 
Tll. 570, 134 NE 27; McCray v. Chi- 
cago, 292 Ill. 60, 126) NE 557; Chicago 
v. Mayer, 290 TU. 142, 124 NE 842; 
Chicago v. Washingtonian Home, 289: 
Ill, 206, 124 NE 416, 6 ALR 1584; ‘ 
Biffer v. Chicago, 278 Th. 562, 116 NE: 
182; Belleville v. Mitchell, 273 Tl. 
136, 112 NE 368; Peo. v. Oak Park, 
266 Ill. 365, 107 NE 636; Chicago v. 
Walden W. Shaw Livery Co., 258 Ill. 
409, 101 NE 588; Chicago, ete., R..Co. 
v. Averill, 224 Ill. 516, 79 NE: 654; 
Peo, v. Cregier, 138 Ill. 401, 28 NE 
812; Cohen vy. Danville, 217 Ill. A. 
619; Consumers Co. y. ‘Chicago, 208- 
TL. A. 203; Springfield v. Postal Tel.= 
Cable Co., 164 Ill. A. 276 [aff 253 Ill) 
346, 97 NE 672]; Plymouth v. Me~+ 
Wherter, 152 Ill. A. 114; Blooming- 
ton,, etc." -Ren Cte; Counve Bloomington, 
123 Tl. A639. 

Iowa.—Star Transp. Co. v. Miesowy 
City, 195 Iowa 930, 192 NW 873; Hus= 
ton v. Des Moines, 176 Iowa 455, 156: 
NW 883; Sioux City v. Simmons 
Hardware Co., 151 Iowa 334; 129 NW’ 
978, 181 NW Cee 

Kan. —Cities Service Oil Co. w 
Marysville, 117 Kan. 514, 231°P 10381, 
43 ALR 854. 

Ky.—Baker v. Combs, 194 Ky. 260, 
239 SW 56; Owensboro v. Hvans, 172 
Key 7 83h, 189 SW 11585 Cumberland 
Teljwetes, Co: ve Calhoun, fibs ikeye 
241, 151 SW 659; Bradford vy. Jones, 
142’ Ky. 820, 135 SW 290; Wells v. Mt. 
Olivet, 126 Ky. 131, 102 SW 1182, 31 
KyL 576, 11 LRANS 1080. 

La.—State v. aria: Pac. Ri Go; 
57 La. 108, 102 S 8 

Mich.—Detroit 
Kunin, 181 Mich. 
AnnCas1916C 959. 

Mo.—St. Louis 
263 Mo. 387, 174 


biae. Commn. Vv. 
604, 148 NW 207, 


v.- United={R. -Co.,; 
SW 78; Hislop v. 
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clear and convincing proof.®° 


‘Joplin, 250 Mo. 588, 157 SW 625; St. 
‘Louis v. St. Louis Theatre Co., 202 
Mo. 690, 100 SW 627; State v. Gard- 
ner, 218 Mo. A. 217, 265 SW 996; 
‘Windsor v. Bast, (A2) 199 SW 722; 
‘Shaw v. Stoeltzing, 180 Mo. A. 113; 
‘167 SW 1158. 

! Mont.—Neary'v. Northern Pac. R. 
Co., 41 Mont. 480, 110 P 226. 

N. J.—Independent Cupane 
‘Oil Co. v. Gloucester, (Sup.) 134 A 
554; Long v. Scott, (Sup.) 133 A 767; 
Portnoft v. Bigelow, (Sup.) 133 
534; Hench vy. East Orange, (Sup.) 
‘130 A 368; McGonnell v. Orange, 98 
N. J. L. 642, 121 A 1385; Neumann v. 
Hoboken, 82 N. J. L. 275, 82 A 511; 
Rosencrans v. Hatontown Tp., 80 N. J. 
\L. 227, 77 A 88; North Jersey St. 
R. Co. v. Jersey City, Tau No Je L8 492 
167 A 1072; State v..Trenton, 53 N. J. 
‘L. 1382, 20 "A 1076, 11 LRA 410. 

N. Y¥.—Wulfsohn v. Burden, 241 N. 
Y. 288, 150 NE 120, 43 ALR 651; Peo. 
v. Fourth Dist. Magistrates’ Ct., 216 
‘'N. Y. 154, 110 NE 451; Peo. v. Clarke, 
‘316. App. Div. +851;' 215 NYS 190; 
Buffalo v. Goodman, 77 Misc. 355, 136 
‘NYS 568 [aff 152 App. Div. 954 mem, 
1187 NYS 1114 mem (aff 208 N. Y. 561 
‘mem, 101 NE 1097 mem)]; New York 
'y. .Dry-Dock, etc., R. Co., 15 NYS 297 
'[rev on other grounds 133 N. Y. 104, 
30 NE 563]. 

N. C.—Durham v. Southern R. Co., 
i185 N. C. 240, 117 SH 17. 

Oh.—Day ton v. 8. 8S. Kresge Co., 
114 Oh. St, YED4, 151 NE 775; Tenbusch 
aay Co. v. Vorce, 29 Oh. Cire Ct. 
14 


| Or.—Portland v. Yates, 102 Or. 513, 
(199 P 184, 203' P 319. 

‘ Pa.—Pottsville Borough v. Potts- 
‘ville Gas Co., 33 Pa. Super. 480; West 
‘Gonshohocken Borough v. Consho- 
‘hocken Blectric Light, ete., Co. 29 
|\Pa. Super. 7; Union Tel. Co. v. Green- 
‘ville Borough, 18 Pa. Dist. 932. 

| Tex.—Heuston, ete., R. Co. v. Dal- 
las, 98 Tex. 396, 84 Sw 648, 70 LRA 
1850; Austin v. Austin City ‘Cemetery 
“ASSOC., 87 Tex. 330, 28 SW 528, 47 
AmSR 114; Milliken’ v. Weatherford, 
64 Tex. 383, 38 AmR 629; Dallas v. 


Ingram, (Civ. A.) 284 Sw 345; Gray 
v. S. T. Woodring Lumber Co., (Civ. 
‘A.) 197 SW 231; Munger Oil, ete,, Co. 


v, Groesbeck, (Civ. A.) 194 SW 1121; 
Bx pe Bogle, 78 Tex: -Cr~k, 179 SW 


1193. 

Utah.—American Fork City v, 
Briggs, 43 Utah 252, 134 P 747; 
American Fork City v. Charlier, 43 
Utah 231, 134 P 739, 

' Va.—Norfolk, etc, News Co, v. 


Norfolk, 105 Va. 139, 52 SE 851. 
Eng.—Slattery v. Naylor, 13 App. 
Cas. 446, 16 ERC 667. 
Can.—Montreal v. Beauvais, 42 Can, 
Svc. 2M 
80. Colorado Postal Tel. 
Colorado Springs, 61 Colo. 560, 158 
P 816; Gage v. Wilmette, 230 Ill, 
428, 82 NE 656; Riverton v. Horn, 
176 Ill. A. 483; New Orleans. v. 
Ricker, 187 La. 843, 69 S 273; Hislop 
v. Joplin, 250 Mo. 588, 157 SW 625. 
81. Lusk v. Dora, 224 Fed. 650; 
Maivern v. Cooper, 108 Ark. 24, 156 


COLVIN 


The presumption is 
not conclusive*! and may be overcome by the in- 
troduction of evidence to the contrary.®? 
to sustain the validity of the exercise of municipal 
power the presumption will be indulged that the 
municipal governing body has not abused its dis- 
cretion but has acted with reason and in good faith 
for the benefit of the public;** that the ordinance 
or regulation was in conformity with the statute 
under which it was enacted,** unless the contrary 
clearly appears;®> that the ordinance or regulation 
was adopted to accomplish some end and not with 
a view of going through a mere idle form;*® that 
the conditions and emergency existed requiring the 
enactment of the regulation or ordinance;*’ that 
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In order 


presumed to be 


accord with the 


SW 845; Helena v. Dwyer, 64 Ark. 
424, 42 SW 1071, 62 AmSR 206, 39 
LRA 266; New Orleans v, Toca, 141 
La. 551, 75 S 238. And see cases 
infra notes 82-97. 

82. Malvern v. Cooper, 108 Ark. 
24, 156 SW 845. 

83. Little Rock R., ete, Co. v. 
Dowell, 101 Ark. 223, 142 SW 165, 
AnnCas1913D 1086; Colorado Postal 
Tel, -Co.iv. Colorado Springs, 61 Colo. 
560, 158 P $16; Wagner vy. St. Louis, 
284 Mo. 410, 224 SW 413, 12 ALR 
495; Ayars v. Wyoming Valley 
Homeopathic Hospital, 274 Pa. 309, 
118 A 426. 

“To proceed upon any other theory 
would be to substitute the judgment 
and discretion of the courts for the 
judgment of the members of the 
council with whom the lawmakers 
have seen fit to lodge this power.” 
Little Rock R., ete., Co. v. Dowell, 
supra. 

Motives for enactment generally 
see infra § 312. 

Wisdom and propriety of regulation 
generally see infra § 314. 

84. Blake v. Pleasantville, 87 N. J. 
L. 426, 95 A 113 [aff 89 N. J. L. 358, 
98 A 1084]. 

85. Blake yv. Pleasantville, supra. 

86. Carson City v. Red Arrow 
Garage, etc., Co., (Nev.) 225 P 487. 

87. Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 
381, 38 ALR 1479; State v. York, 90 
Fila. 625, 106 S 418; State v. Butte, 
69 Mont. 232, 221 P 524; Turner v. 
New Bern, 187.N. C. 541, 122 SH 


469 
Reason for rule—‘It is pri- 


[a] 
marily for the legislative body 


clothed with the police power to de-| 


cide when and under what circum- 
stances such regulations as the one 
in question are necessary and essen- 
tial, and its determination in this 
regard, in view of its better knowl- 
edge cf all the circumstances and of 
the presumption that it is acting with 
a due regard for the rights of all 
parties, will not be disturbed by the 
courts unless it can be plainly seen 
that the regulation has no relation 
to the purposes above stated, but is 
a clear invasion of personal or prop- 
erty rights under the guise of police 
regulation,” Turner v. New Bern, 
187 N. C. 541, 546, 122 SE 469. 

88. Morgan v. Long Beach, 57 Cal. 
A. 134; 207 BP 53. 

89. Union Oil Co. v. Portland, 198 
Fed. 441; Cornelius v. Seattle, 123 
Wash. 550, 213 P 17. 

90.. Real Silk Hosiery Mills v. 
Portland, 297 Fed. 897 [rev on other 
grounds 268 U. S. 325, 45 SCt 525, 
69 L. ed. 982]; Shields Vv. Loveland, 
74 Colo. 27, 218 913% 

[a] behvatnar ref2rendum.—aA re- 
cital of the governing body of the 
municipality that an ordinance is 
necessary to the immediate preserva- 
tion of the public health and safety 
is, for the purpose of the right of 
referendum, as conclusive as a recital 
in a statute of the general assembly. 
Shields v. Loveland, 74 Colo. 27, 218 


not made to appear, they are so accepted.®* 
a mere declaration as to the necessity of the ordi- 
nance is not binding on the courts,®? although it 
may have that effect®? when by reason of surround- 
ing circumstances the declaration ean be said to 


“[§ 199 


the municipal governing body in making a declara- 
tion of urgency acted upon a sufficient inquiry as 
to whether or not an urgency existed.*® 
state of facts would sustain an ordinance as a 
proper exercise of the police power, such state of 
facts will be presumed to have existed.*® 
declarations of an ordinance or regulation as to 
the conditions and existence of the emergency are 


If any 


The 


true,®® and, when the contrary is 
But 


facts.°* It will not be presumed 
P 913. 
91. Real Silk Hosiery Mills v. 


Portland, 297 Fed. 897 [rev on other 
grounds 268 U.-_S. 325, 45 SCt 525, 
69 L. ed. 982]; Glascock v. Wilde, 
54 Cal, A. 522, 302 P 456. 

92. Yee Gee v. San Francisco, 235 
Fed. 757; Lyons v. Bayonne, (N. Je 
Sup.) 130 A 14; Stadler v. Cleveland, 
4 OhNPNS 649; Geller v. Dallas R. 

o., (Tex. Civ. A.) 245 SW 254. 

“It is clear from this ordinance 
that the emergency clause is invoked 
on the theory that the immediate 
preservation of the public peace, 
health and safety require it. Hence, 
if this exception creating such emer- 
gency existed, the board of commis- 
sicners had the right to so declare, 
its declaration would be conclusive 
and not subject to review, the ordi- 
nance would take effect immediately, 
and there would exist no right of 
referendum. But the board of com- 
missioners is not authorized to de- 
clare that an emergency exists except 
in the three cases enumerated in the 
charter, and when such board exceeds 
its authority and declares an emer- 
gency, whether it gives its reasons 
therefor or not, if there is in fact 
no such emergency, and none of the 
three charter exceptions actually ex- 
ist, then its action is not binding 
and conclusive but is subject to ju- 
dicial review and determination.” 
Geller v. Dallas R. Co., supra. 

[a] Discussion of rule.—‘‘It must 
be assumed, therefore, that the Leg- 
islature intended to pass a constitu- 
tional measure, and not an act which 
would attempt to deprive one of the 
essential constitutional governmental 
departments of the state of its he- 
reditary power by its process to func- 
tion. This being conceded, the ques- 
tion as to whether there was an 
emergency in existence in Bayonne, 
as contemplated by the statute, is a 
proper and legal question for con- 
sideration by the court, in the inter- 
est of the taxpayers and citizens. It 
is no answer to this to respond that, 
because the commissioners from their 
point of view deem that an emer- 
gency exists, ex necessitate, one must 
exist. ‘The emergency contemplated 
by the Legislature is not one cre- 
ated by the conception of the need 
of the local body, and due in great 
measure to the perversity and an- 
tagonism of local conditions, or the 
want of foresight of the appropriat- 
ing body at the proper time in fail- ° 
ing to respond to conditions as they 
were represented. The ‘emergency’ 
contemplated is the statutory condi- 
tion outlined by the Legislature, and 
equivalent to a public calamity, re- 
sulting from fire, flood, or like disas- 
ter, or by some unusual occurrence 
that could not by any prevision of 
the local appropriating body be rea- 
sonably anticipated.” Lyons v. Bay- 
onne, (N. J. Sup.) 130, A 14, 15. 

98. Bradshaw v. Marmion, (Tex. 
Civ. A.) 188 SW 973. 

94. Yee Gee v. San Francisco, 235 
Fed. 757. 


ess LL£___EFS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 199-202] 


that a municipal corporation was ignorant of its 
charter powers®® or that it intended to violate the 
organic law of the state®* or of the corporation? 
in “the enactment of an ordinance or regulation. 

As to constitutionality. A municipal ordinance, 
by-law, or regulation duly enacted, having the same 
force and effect as a statute or ‘legislative enact- 
ment®* and being entitled to the presumptions in- 
dulged with respect to statutes enacted by the state 
legislature,®® following the general rule,! it is pre- 
sumed to be within the constitutional power of 
the body enacting it.2 This presumption cannot 
be overcome unless there is a clear conflict between 
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the legislation in question and some particular pro- 
vision of the constitution. The burden of proof 
to show the unconstitutionality is upon the party 
asserting it. A municipal ordinance or regulation 
will not be held uneonstitutional unless its lan- 
guage is such as to render any other reasonable 
construction possible.® 

Notice of limitation.® All persons are presumed 
to know the extent of the powers of a municipal 
corporation,’ and they act at their peril,’ and any- 
one claiming the benefit of a municipality’s act has 
the burden of showing that it acted within the 
scope of its authority.® 


IV. POLICE POWERS GENERALLY’? 
[By Juan D. Miranpa] 


[§ 200] A. In General. The source of the police 
power of a municipal corporation is the state! In 
the absence of any constitutional restriction: such 
power may be delegated by the state to municipal 
corporations.?? 

[§ 201] B. Nature and Status. The exercise of 
police powers by municipal corporations is a gov- 
ernmental funetion,'® acting in their governmental 
capacity.14 Municipal corporations, as govern- 
mental agencies,° must have such measure “of the 
power as is necessary to enable them to perform 
their governmental functions.1° The power is a 
continuing one.!7 It is not exhausted by being once 
exercised on any subject falling within its scope.18 


Distinguished from taxing power. As is the’ 


case with the police power generally’® the police 


95. Wagner v. St. Louis, 284 Mo. 
410, 224 SW 413, 12 ALR 495 


‘ ordinances.” 
96. Wagner v. St. Louis, supra. 


supra. 


land, so, too, is the law of municipal 
Burmeister v. Howard, 


power of a municipal corporation must be distin- 
guished from its taxing power.*° The taxing power 
of a municipal corporation is exercised for the pur- 
pose of raising revenue and is subject to certain 
limitations," while its police power is exercised 
only for the purpose of promoting the public health, 
morals, welfare, safety, ete.,22 and, although this 
may be attained by licensing oceupations,”* yet the 
object must always be regulation and not the rais- 
ing of revenue,?* and hence, the restrictions of the 
taxing power do not apply.® 

[§ 202] C. Scope—1l. In General. While there are 
limitations upon the exercise of police power by 
municipal corporations,?° as a general rule the po- 
lice power of a municipal corporation is broad.” 
It is impossible to adopt fixed rules by which to 


13. Los Angeles Gas, etc., Co. v. 
Los Angeles, 241 Fed. 912 [aft 251 
U., S..,.32, 40, SCt 76, 64 EE. ed.' 1217; 
Helena Light, etc., Co. v. Helena, 47 


ower to 
Ji. 


97. Wagner v. St. Louis, supra. Notice of limitation oF 
98. See infra § 286. contract see infra XV in 
99. See supra text and note 75. 8 U. S.—Ottawa v. ee 108 U. 


= See Constitutional Law §§ 221- 


2. Com. v. O’Neil, 233 Mass. 535, 
124 NE 482; Robinson v. Wood, 119 
Mise. 299, 196 NYS 209; Xenia v. 
Schmidt, 101 Oh. St. 437, 130 NE 24. 

8. Xenia v. Schmidt, 101 Oh. St. 


437, 1380 NE 24, 

4 Peo. v. Clarke, 216 App. Div. 
351, 215 NYS 190. 

5. Com. v. O'Neil, 233 Mass. 535, 
124 NE 482. 


6 Extent and limit of exercise of 
municipal power see infra § 216. 
nee Cal.—MecCoy v. Briant, 53 Cal. 

Conn.—Dibble v. New Haven, 56 
Conn. 199, 14 A 210. 

Dak.—Treadway Vv. 
Dak. 236, 46 NW 464. 

Ill— Eastern Illinois State Normal 
School v. Charleston, 271 Ill. 602, 111 
NE 573, LRA1916D 991; Merchants’ 
pad Co. v. Chicago, 264 Tll. 76, 105 
NE 726; Law v. Peo., 87 Ill. 385. 

Towa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 117 Iowa 250, 90 NW 
746; McPherson y. Foster, "43 Iowa 
48, ‘22 AmR 215. 

N. M.—Raton Waterworks Co. vy. 
Raton, 9 N. M. 70, 49 P 898. 

N. Y.—Syracuse Water Co. v. Syra- 
cuse, 116 N. Y. 167, 22 NE 381, 5 
LRA 546 [writ of error dism 154 
U. S. 519 mem, 14 SCt 1153 mem, 38 
L. ed. 1077 mem]; Niland vy. Bow- 
ron, 113 App. Div. 661, 99 NYS 914 
[aft 193 N. Y. 180, 85 NE 1012]; Sub- 
urban Hlectric Light Co..aN. Hemp- 
stead, 38 App. Div. 355, 56 NYS 443. 

R. I.—Ecroyd vy. Coggeshall, 21 R. 
I. 1, 41 A 260, 79 AmSR 741. 

Te ex.—Bryan v. Page, 51 Tex. 532, 
382 AmR 6387. 

82ieVt.; 301, 


Vt.—Barre y. Perry,. 
73 A 574, 

Wash.—Burmeister vy. Howard, 1 
Wash. T. 207, 215. 

“As the citizen is presumed to know 
and take notice of the laws of the 


Schnauber, 1 


S. 110, 2.SCt 361, 27 L. ed. 669. 

Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423. 

La.—Seibrecht y. New Orleans, 12 
La. Ann. 496. 

Me.—Mitchell v. Rockland, 41 Me. 
363, 66 AmD 252. 

Mass.—Stetson  v. 
Mass. 272, 7 AmD 145, 

N. Y.—MacDonald v. New York, 68 
N.Y. 23, 23 AmR 142. 

Pa.—Chapman v. Vandergrift Bor- 
ough, 26 Pa. Dist. 301, 44 Pa. Co. 482, 
485 [quot Cyc]. 

[a] Application of rule-—A bona 
fide holder of warrants, drawn by offi- 
cers of the city upon the city treas- 
ury, in taking the warrants is bound 
at his peril to ascertain the nature 
and extent ‘of the power of the offi- 
cers and the city; and want of corpo- 
rate power or want of authority in 
municipal officers cannot be, supplied 
by their unauthorized acts or repre- 

sentations. Clark v. Des Moines, 19 
Iowa 199, 87 AmD 4238. 

9. Stoessand v. Frank, 283 Tl, 271, 
119 NE 300, LRA1918D 685; State yv. 
Billings Gas C€o.,..)5 Mont. 102,173 
P 799; Smith v. Newburgh, 77 N. Y. 
130. 

10. Police power: 

In general see Constitutional Law 

§§ 412-443, 

As aio license see Licenses §§ 16- 

3 : 


Kempton, 13 


Distinguished from eminent domain 

see Eminent Domain §§ 6-13. 
PExercise of power see infra § 212. 
Particular regulations see infra § 327 

et seq. 

Powers pue functions generally see 
supra § 17 

11. Rlats v. St. Louis Merchants’ 
Exch., 269 Mo. 346, 190 SW 903, Ann 
Cas1$17B ley Helena Light, etc, Co, 
v. Helena, 47 Mont, 18, 130 P 446. 

12. See Constitutional Law § 418. 

Delegation of power aN mapionnal 
corporations see infra § 2 


Mont. 18, 130 P 446; Moore y. Greens- 
boro, 191 N. C. 592, 1382 SE 565; Mot- 
low v. State, 125 Tenn, 547, 145 Sw 
aly ip LRA191GF 177 [writ of error 
dism 239 U. S. 658, 36 SCt 161, 60 
L. ed. 487]. 

Governmental powers and functions 
generally see supra § 178. 

14. Los Angeles Gas, etc., Co. v. 
Los Angeles, 241 Fed. 912 [aft 251 
U.S. 32, 40 SCt 76, 64 L. ed. 121). 

15. See supra g 5. ; 

16. I11—Gundling y. Chicago, 176 
Ill. 340, 52 NE 44, 48 LRA 230. 

La.—Vionet v. First Municipality, 
4 La. Ann. 42, 

Md.—Horn y, Baltimore, 30 Md. 218. 

Pa.—Sayre Borough vy. Philips, 148 
Pa, 482, 24 A 76, 38 AmSR 842, 16 
LRA 49; Baker’s App,, 40 Pa. Co. 
515. 

W. Va.—Judy v. Lashley, 50 W. Va. 
628, 41 SE 197, 57 LRA 413. 

17. Dobbins v. Los Angeles, 195 U. 
S. 223, 25 SCt 18, 49 L, ed. 169; Union 
Oil Co. v. Portland, 198 Fed. 441; 
In re Pfahler, 150 ‘Cal, 71,,38, P2270; 
11 LRANS 1092, 11 AnnCas 911; Chi- 
cago v. Pennsylvania Co., 252 J11..185, 
96 NE 8383, 36 LRANS 1081, AnnCas 
1912D 400; Tacoma y. Boutelle, 61 
Wash. 434, 112 P 661. 

18. See infra § 287. 

19. See Constitutional Law § 414. 

20. Muhlenbrinck y. Long Branch, 
42, N. J. L. 364, 36 AmR 518, 

21,,; See infra XIX Din 44°C. J.y 

Assessments for improvements see 
infra XVII Hin 44 C, J. 

22. See supra § 228. 

23. See Licenses § 16. { 
24. Muhlenbrinck y. Long Branch, 
42 N. J. L. 364, 36 AmR 518. 

Municipal power to license or tax 
for revenue see Licensés § 20. 

25. Muhlenbrinck vy. Long Branch, 
42 N. J. L. 864, 86 AmR'518. 

26. See infra § 216. 

27. U.S.—Heerdt v. Portland, 8 F. 
(2d) 871. 

Cal. Jardine v. Pasadena, 248 P 
225; In re Hall, 50 Cal, A. 786, 195 


204 [43 C.J] 


test the validity of laws passed under such power. 28 
In: view of the increasing scope of municipal powers 
for the benefit of the public the police power ex- 
tends to all the great public needs.?° 
wide range of subjects,*° but it is especially oe- 


cupied- with whatever affects the 


health, morals, and general welfare of the com- 
The police power of a municipal corpora- 
tion’-must be responsive, in the interest of com- 


munity.?+ 


mon welfare, to the changing 


developing needs of growing communities.*? 
may at one time be regarded as not within such 
power may, at another time, by reason of changed 
conditions, be recognized as a legitimate subject 


for the exercise of the power.** 


P 975; Boyd v. Sierra Madre, 41 Cal. 
A. 520, 183 P 230; In re San Chung, 
11 Cal. A, Dad's 105 P 609. 

Del. —Wilmington v.. Turk, ‘14> Del. 
Chs3'9.2); 129) An a.22 

Ill—Masonic Fraternity Temple 
Assoc. v. Chicago, 131 Ill. A. 1. 

, Ky.—Tolliver v. Blizzard, 143 Ky. 
773, 137 SW 509, 34 LRANS 890. 

Md.—Levering v. Williams, 134 Md. 
48, 106 A 176, 4 ALR 374; Schultz 
v. State, 112 Md. 211, 76 A 592; Ross- 
berg v. State, 111 Md. 394, 74 A 581, 
134 AmSR 626. 

Minn.—Meyers v. Minneapolis, 154 
Minn. 238, 189 NW 709, 191 NW 609. 

N. C.—State v. Staples, 157 N. C. 
637, 73 SE 112, 37 LRANS 696; State 
Va Whitloek,. 149°. N=" Ci" 542,-°63. 4S) 
123, 128 AmSR 670, 16 AnnCas 765. 

Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A, 894, 108 AmSR 870: Pittsburgh 
Poster. Adv. Co. v. Swissvale Bor- 
ough,.70 Pa. Super. 224; Baker’s App., 
402P a. Co. 615, 

'. Philippine.—U. S. v. Salaveria, 39 
Philippine 102; Case v. La Junta de 
Sanidad, 24 Philippine 250. 

Porto Rico.—Ponce v. Vendrell, 28 

Porto Rico 306. 
* Tex.—Wichita Falls v. Roberson, 
(Civ. A.) 283 SW 870. 
' Wash.—Detamore vy. 83 
Wash. 322, 145 P 462. 

But see Richmond v. Virginia R., 
ete.;'Co,;, 141 Va. 69; 86, 126 SH 353 
(‘It is well settled that the delega- 
tion of authority to exercise a portion 
of the police power of the State to 
any Subdivision thereof in derogation 
of such rower in that department of 
government which possesses general 
police power is not to be presumed, 
and that any language purporting to 
do so must be strictly construed’’). 

[a]. “Police power is the very 
backbone, heart and head of all gov- 
ernment, and especially municipal 
government,” Froelich v. Cleveland, 
99 Oh. St. 376, 398, 124 NE 212 (per 
Wanamaker, J., concurring). 

28. Schultz v. State, 112 Md, 211, 
76 A 592; Wulfsohn y. Burden, 241 
INS Ys 288. 150 NE 120, 43 ALR 651; 
Central Market Co. v. Erie, 44 Pa. 
Super. 191; Tacoma y, Boutelle, 61 
Wash. 434, 112 P 661. 

29. Terr. v. Hop Kee, 
206, AnnCas1915D 1082; 
New Bern; JUSTIN? SC. b40) 122 IS) 
469; U. S. v. Salaveria, 39 Philip- 
pe 102; Gorieb v. Fox, (Va.) 134 SE 
914. 

30. Schultz v. State, 112 Md. 211, 
76 A 592; Tacoma vy. Boutelle, 61 
Wash. 434, 112 P 661. 

Particular powers see infra § 327 


et seq. 

31. See infra § 228. 

32. U.S.—Dobbins v. Los Angeles, 
ie US. 7223,°25 -SCt 185 49 “Tu ed. 
169 

Cail.—Fourcade v. San Francisco, 
196 Cal.” 655,238 BP 934; Miller v. 
Los Angeles Bd. of Public Works, 
195 Cal. 477, 284 P 381, 38 ALR 1479; 
A Like San ‘Chung, 11 Cal, “Ay 611, 7105 


Hindley, 


21 Hawaii 
Turner v. 


MUNICIPAL CORPORATIONS 


another.** 
It covers a 


peace, security, 


and 
What 


conditions 


'§§ 202-203 


nicipal corporation may not be so regarded as to 
An ordinance in harmony with the gen- 
eral laws of the state is not per se oppressive.*? 
Although the state may delegate to municipal cor- 
porations the power to exercise police power,*® every 
ordinance or regulation enacted in pursuance thereof 
must stand or fall on its own merits.*? 

[§ 203] 2. State and Municipal Police Powers. 
While ordinarily municipal corporations in matters 
appertaining to police regulations enjoy substan- 
tially the entire police power of the state in so 
far as regards matters of local concern,*® there 
is a distinction to be made between the general 
police power of a sovereign state and the dele- 


Also what may | gated police powers of a municipal corporation.*? 
be regarded as within the police power of one mu- | 


Hawaii.—Terr. v. Hop Kee, 21 Ha- 
wali 206, AnnCas1915D 1082. 

Md.—Goldman vy. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 1455. 

Minn.—State v. Houghton, 164 
Minn. any? 204 NW 569. 

ee Y.—Wulfsohn v. Burden, 241 N. 

. 288, 150 NE 120, 43 ALR 651; Peo. 
uf “Weller, 207 App. Div. 337, 202 NYS 
149 [aff O37 Ni Y. 316, 143 NE 205, 
and foll Peo. v. Newman, 207 App. 
Div. 354, 202 NYS 1638; Peo. v. Cohen, 
207) App! Divi. 355, 202 "NYS 163]> 
Headley v. Fennell, 124 Misc. 886, 
are NYS 102 [aff 210 NYS 861 Sears 

C.—Turner v. New Bern, 187. N 
(oF aE AL, 122 SE 469. 

Oh.—Pritz v. ‘Messer, 112 Oh. St. 
628, 149 NE 30. 

Pa.—Central Market Co. v. Hrie, 44 
Pa. Super. 191. 

“The police power, aS such, is not 
confined within the narrow circum- 
spection of precedents, resting upon 
past conditions which do not cover 
and control present-day conditions 
obviously calling for revised regula- 
tions to promote the health, safety, 
morals, or general welfare of the 
public. That is to say, as a common- 
wealth develops politically, economi- 
cally, and socially, the police power 
likewise develops, witkin reason, to 
meet the changed and changing con- 
ditions.” Miller v. los Angeles Bd. 
of Public Works, 195 Cal. 477, 484, 
234 P 381, 38 ALR 1479 [quot Four- 
cade v. San Francisco, 196 Cal. 655, 
2389P 9349361: 

Changed conditions in determining 
Pi heaeadess rt of regulation see infra 
§ 319. 

33.. U. S.—Dobbins v. Los Angeles, 
195 OU, Si1223; 26 SCti 18) 49.) ek) 169% 

Cal.—Fourcade v. San Francisco, 
196 Cal. 655, 238 P 934; Miller v. 
Los Angeles Bd. of! Public Works, 
195 Cal. 477, 234 P 381, 38 ALR 1479. 

N. Y¥.—Peo. v. ‘Weller, 207 App. Div. 
337, 202 NYS 149 [aft 237 IN- Y! 316; 
143 NE 205, and foll Peo. v. New- 
man, 207 App. Div. 354, 202 NYS 1638; 
Peo. v.. Cohen, 207’ App. Div. 355, 202 
NYS 163]. 

N. C.—Turner v. New Bern, 187 N. 
C. 541, 122 SE 469. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

Okl.—Walcher v. Norman 
Presb. Church, 76 Okl. 
6 ALR 1598. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102. 

Tenn.—Motlow v. State, 125 Tenn. 
547, 145 SW 177, LRA1916F 177 [writ 
of error dism 239 U. S. 653, 36 SCt 
161, 60 L. ed. 487]. 

34. Guidoni v. Wheeler, 5 Alaska 
229; Trigally v. Memphis, 6 Coldw. 
(Tenn.) 382. 

[a] Cities of dense population.— 
“The government of men aggregated 
in dense masses, must, of necessity, 
differ from that suitable to the sparse 
inhabitants of rural districts. It 
must be more prompt, summary, en- 
ergetic and_ irresistible. Without 
such powers, it would be impossible 


First 
9, 184 P 106, 


e 

to guard and maintain the safety of 
the people. The modes of procedure 
customary and suitable in the rural 
districts, to prevent and punish 
offenses against person and property, 
are utterly inadequate to the purpose, 
where men are aggregated in the 
dense masses of the cities. Hence 
the necessity and sanction, for an 
efficient organization of police power. 
Laws and regulations adequate to 
pretect the safety, health, comfort 
and good neighborhood of people in 
rural districts, are utterly insufficient 
for such purpose in the cities. Num- 
berless acts and negligences of men 
in the country, which are harmful to 
nobody, are greatly dangerous and 
injurious to the inhabitants of cities. 
Hence the necessity and sanction of 
particular. and minute regulations 
prescribed by municipal governments, 
touching and penetrating the life and 
conduct of persons in cities, which 
are unnecessary, and would be intol- 
erable, to enact and enforce upon the 
inhabitants of the country. Ordi- 
nances and by-laws of this kind, are 
enacted for the government of men 
in cities, and haye been so done in 
all the States of the Union, from the 
first colonization of the country, and 
have been so done in England from 
the earliest period of its known his- 
tory. _These ordinances, though pe- 
culiar to the municipality which en- 
acts and enforces them, and though 
different from the general laws of the 
State applicable to all the people of 
the State, have never, for such rea- 
sons, been supposed to be invalid.” 
Trigally =v. Memphis, 6 Coldw. 
(Tenn.) 382, 388. 

35.. In re Junqua, 10 Cal. A. 602, 
103° P 159; State v. Payssan, 47 La. 
Ann. 1029, 17 S 481, 49 AmSR 390. 

36. See Constitutional Law § 418. 

87. In re Opinion of Justices, 124 
Me. 501, -128 A 181. 

38. Cal.—Jardine v. Pasadena, 248 
P 225; Odd Fellows’ Cemetery Assoc. 
v. San Francisco, 140 Cal. 226, 73 P 
987. 

Md.—Tighe v. Osborne, 133 A 465, 
46 ALR 80. 


Mich.—Atty.-Gen. v. Detroit, 225 
Mich, 631, 196 NW 391. 
Pa.—Baker’s App... 40 Pa. Co. 515. 


Tex.—Strauss v. State, 76 Tex. Cr. 
1382, 173°-SW 663. 

Wash.—Shepard  v. Seattle, 59 
Wash. 363, 109 P 1067, 40 LRANS 
647; Smith v. Spokane, 55 Wash. 219, 
104 P 249, 19 AnnCas 1220. 

{a] In matters of public health, 
nearly all, if not all, the police power 
of the state is vested in municipal 
corporations of the first class. Smith 
v. Spokane, 55 Wash, 219, 104 P 249, 
19 AnnCas 1220. 

39. Masonic Fraternity Temple 
Assoc. v. Chicago, 131 Ill. A. 1; Con- 
sumers’ Coal Co. v. Lincoln, 109 Nebr. 
51, 189 NW 643. 

{a] “Municipal ordinance power” 
distinguished from “police power.’’?— 
“Nor will we attempt here to differ- 
entiate and distinguish ‘municipal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


§§ 203-204] 


Such distinction is not easily made.*° 
power of municipal corporations must be expressly 
A municipal corporation 
does not always enjoy the entire police power of 
The state may prescribe over what sub- 
jects a municipal corporation may exercise the po- 
In the absence of express authoriza- 
tion a municipal corporation cannot encroach upon 
the police power of the state in matters of state 
The police powers of municipal corpora- 
tions are limited to subjects of loeal affairs or 
Where the corporation derives its 
police power direct from the constitution, by ex- 
press grant,#® such power is as broad as that. pos- 


or impliedly granted.*? 
the state.?? 


lice power.*8 


econcern.** 


local concerns.*® 


ordinance power’ from the term ‘po- 
lice power.’ The field of the former 
is almost altogether covered by mu- 
nicipal and other local regulations 
‘under delegation from the state; the 
ifield of the latter has never been 
clearly circumscribed, but it means 
‘at the same time a power and func- 
{tion of government, a system of 
‘rules, and an administrative organi- 
zation and force. Freund, Police 
‘Power, § 2. The limitations on the 
police power and the limitations on 
ithe municipal ordinance power are 
not always clearly distinguished. 
The police power generally falls 
within and is supported by ‘the gen- 
éral welfare clause,’ but, like other 
powers of government, may be sub- 
jected to limitations both from the 
point of view of its purpose and from 
the point of view of its means and 
methods.” Harris v. Des _ Moines, 
(lowa) 209 NW 454, 456, 46 ALR 1429, 

[b] “Gocal police regulations” and 
“local police power” distinguished.— 
Cleveland Tel. Co. v. Cleveland, 98 
Oh. St. 358, 369, 121 NE 701. 

40. Consumers’ Coal Co. y. Lin- 
coln, 109 Nebr. 51, 189 NW 643. 

“Tt is not easy in all cases to dis- 
tinguish between municipal powers 
and state powers, and when they 
eome within the classification of po- 
lice powers, they are as impossible 
of accurate definition as the police 
power itself.’ Consumers’ Coal Co. 
v. Lincoln, supra. 

tr See infra § 204. 

U. S.—Carey v. Washington, 5 
ADF i No. 2,404, 5 Cranch C. C. 13. 

Ill.—Arms v. Chicago, 314; TIL1316; 
145 NE 407; Moy v. Chicago, 308 Ill. 
242,140 NE 845; Marian vy. Cirolo, 
278 Till. 159; 115 NE- 820; Chicago 
Sanitary Dist. v. Chicago, etc., R. Co., 
267 Ill. 352, 108 NE 312; Chicago v. 
Mandel, 264 Ill. 206, 106 NE 181; Chi- 
cago v. M. & M. Hotel Co., 248 Ill. 
264, 93 NE 753. 

Md.—Tighe vy. Osborne, 131 A 801, 
43 ALR 819. 

' Mich.—Atty.-Gen. v. Detroit, 225 
‘Mich. 631, 196 NW 391. 

Minn.—St. Paul v. Laidler, 2 Minn. 

190, 72 AmD 89. 
-.Mo.—St. Louis. v. St. Louis World 
‘Pub. Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
rie 495, 136 AmSR 643, 27 LRANS 
_ N. Y¥.—Peo. v. Western New York, 
ete, Tract. Co. 214 WN) ¥, 9526, 2108 
NE 847; Matter of Albany, 113 Misc. 
370, 184° NYS 518. 

Or.—Hofer v. Carson, 102 Or. 545, 
203 P 323. 

W. Va.— Bissett v. Littleton, 87 W. 
Va. 127, 104 SE 289, 20 ALR 1478; 
Bluefield Water Works, etc., Co. v. 
Bluefield, 69 W. Va. 1, 70 ‘SE 772, 
33 LRANS 759; State v. Godfrey, 54 
W. Va. 54, 46 SE 185. 

43. Mills v. Chicago, 127 Fed. 731; 
Gundling vy. Chicago, 176 Ill. 340, 52 
NE 44, 48 LRA 230; State v. Noyes, 
30-N. H. 279. 

{a] The courts are the final 
judges as to what are proper subjects 
of the police power, and the lawmak- 
ing power cannot arbitrarily make 
that a subject of its exercise, which, 
frem its nature, is not one. -Jackson- 


MUNICIPAL CORPORATIONS. 


The police 


of the state.4® 
[§ 204] 
| While there is 


of the term ‘‘ 


powers.°* 


ville v. Ledwith, 26 Fla. 163, 7 S 
885, 23 AmSR 558, 9 LRA 69. 

Persons and things bound by po- 
lice regulations see infra § 246. 

44, “Arms v. Chicago, 314 Ill. 316, 
145 NE 40%: Marian ‘v. Cirolo,’ 278 
Ill. 159, 115 NE 820; Chicago v. Man- 
del, 264 Ill. 206, 106 NE 181; Atty.- 
Gen. v. Detroit, 225 Mich. 631, 636, 
196 NW 391; Hofer v. Carson, 102 
Or. 545, 203 P 823; Bluefield Water 
Works, etc., Co. v. Bluefield, 69 W. 
Va. 1,_70 SE 772, 33 LRANS 759. 

“While this court from the begin- 
ning has vigilantly sustained the 
right of local self-government, it has 
with equal vigilance sustained the 
right of the State in the exercise of 
its sovereign rower. Attempts of the 
State to meddle with the purely local 
affairs of a municipality have been 
promptly checked by this court, and 
attempts of municipalities to arro- 
gate to themselves power possessed 
by the State alone in its sovereign 
capacity must meet a like check at 
the hands of this court. Neither may 
trench upon the power possessed by 
the other alone.” Atty.-Gen. v. De- 
troit, supra. 

45. Cal.—Boyd v. Sierra Madre, 41 
Cal. A.+520, 183 P 230. 

Tll.—Marian v. Cirolo, 278 Ill. 159, 
115 NE 820; Chicago v. Mandel, 264 
Ill. 206, 106 NE 181. 

La.—New Orleans y. Charouleau, 
121 La. 890, 46 S 911, 126 AmSR 332, 
18 LRANS 368, 15 AnnCas 46. 

Mich.—Atty.-Gen. v. Detroit, 225 
Mich. 631, 196 NW 391; Clements v. 
McCabe, -210 Mich. 207, 177 NW 722. 

N. Y.—Matter of ‘Siracusa, 125 
Mise. 882, 212 NYS 400 

46. See supra §§ 27, 175: 

47. Odd Fellows’ Cemetery Assoc. 
v. San Francisco, 140 Cal. 226, 73 P 
987; Boyd vy. Sierra Madre, 41 Cal. 
A. 520, 183 P 230; In re Ackerman, 
62 Cal. As .5;,°91- P4295" ‘Detamorers v. 
Hindley, 838 Wash. 322, 145 P 462. 

48. Boyd v. Sierra Madre, 41 Cal. 
A. 520, 183 P 230. 

49. Odd Fellows’ Cemetery Assoc. 
v. San Francisco, 140 Cal. 226, 73 P 
987; Boyd v. Sierra Madre, 41 Cal. 
A. 520, 183 P 230. 

Conflict with general laws gener- 
ally see infra § 219. 

50. Ill.—Gundling v. Chicago, 176 
Ill. 340, 52 NE 44, 48 LRA 230. 

Ind.—Smith v. New Albany, 175 
Ind. 279, 98 NE 73; Crawfordsville 
v. Braden, 130 Ind. 149, 154, 28 NE 
849, 30 AmSR 214, 14 LRA 268. 

Pa.—Block v. Mills, 29 Pa. Dist. 
575;. Marple v. Pfanner, 21 Pa. Dist. 
847, 848 [cit Cyc]. 

Tenn.—Stdte v. Davis, 1 Tenn. Civ. 
A. 550. 

Wash.—State v. Aberdeen, 58 Wash. 
Diba LOS a> asiion 

W. Va.—Jeffers v. Charleston, 136 
SE 863. 

“The police power primarily in- 
heres in the State; but the Legisla- 
ture may, and in common practice 
does, delegate a large measure of it 
to municipal corporations. The 
power thus delegated may be con- 
ferred in express terms, or it may be 
inferred from the mere fact of the 
creation of the corporation. The so- 
called inferred or inherent. police 


3. As Inherent, Express, 
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' sessed by the legislature itself,47 subject to the ex- 
ceptions that its exercise must be confined to local 
affairs*® and must not conflict with the general laws 


. 


or Implied. 
some judicial assertion referring 


to the police powers of municipal corporations as 
' inherent,°° common-law powers,°! as in the case of 

municipal powers generally,°? within the strict sense 
inherent power,’’ that is, an authority 
possessed without its being derived from another,°# 
municipal corporations have no inherent police 
In the absence of an express or im- 
plied delegation of the power a municipal corpora- 


powers of Such corporations are as 
much delegated powers as are those 
conferred in express terms, the in- 
ference of their delegation growing 


;out of the fact of the creation of 


the corporation, and the additional 
fact that the corporation can only 
fully accomplish the objects of its 
creation by exercising such powers.” 
Crawfordsville y. Braden, supra. 

“We understand that it is admitted 
by the City Solicitor that neither un- 
der the Constitution of the State nor 
by statute isi there any direct or ex- 
press delegation of a general police 
power to the City of Philadelphia; 
but there remains the question as to 
whether there is any implied or in- 
herent power. The question as to 
whether a municipality has any po- 
lice power in the absence of a dele- 
gation of such power by the State 
Legislature is one that has, we be- 
lieve, been in great doubt, and has 
been argued pro and con by various 
text-book writers, but we believe the 
general and better tendency of the 
law and of the authorities is to hold 
that there is such a power and this 
is especially true in view of the enor- 
mous growth and development of our 
cities. When cities were merely 
straggling groups of inhabitants 
there was no reason why they should 
not be more directly under the State 
Legislature, but now that cities have 
grown into hundreds of thousands 
and millions of people; it. would jseem | 
to be a retroactive and reactionary 
decision which would hold that our 
modern cities have no inherent power 
to protect the lives, health and safety 
of their citizens, except in so far as 
State legislation may expressly give 
them such a right, especially since 
state legislatures, being concerned 
with the general affairs of the state, 
cannot possibly look into the local 
interests with as much care and econ- 
sideration as the council of the city 
itself. We, therefore hold, although 
perhaps there is no direct existing 
authority of an appellate court to 
that effect in Pennsylvania at the 
present time, that the City of Phila- 
delphia has an inherent or implied 
police power.” Block v. Mills, supra. 

51. Mt. Vernon First Nat. Bank 
Vv. Sarlls, 129 Ind.° 201, 28 NE 434, 
28 AmSR 185, 13 ALR 481. 

52. See supra § 188. 

53. See Inherent 31 C. J. p 1197 
text and note 54. 

54. Iil.—Westville v. Rainwater, 
294 Ill. 409, 128, NE 492; Chicago 
Catholic Bishop v. Palos Park, 286 
Tll. 400,121 NE 561. 

Kan.—Smith v. Hosford, 106 Kan. 
peo, 187 P 685. 

. Y.—Matter of Albany, 113 Misc. 
370, “184 NYS 518. 

N. C.—State v: Dannenberg, 150 N. 
C. 799, 63 SE 946. 

Oh.—Cleveland Tel. Co. v. Cleve- 
land, 98 Oh. St. 358, 121 NE 701. 

Okl.—State v. Tibbetts, 21 Okl, Cr. 
168, 205 P 776. 

= C.—Hardy v. Reamer, 84 S. C. 
487, 66 SE 678 

W. Va.—State v. Grafton, 87 W. 
Va. 191, 104: SE 487; Bissett v. Lit- 
tleton, 87 W. Va. 127, 104 SE 289, 20 
ALR 1478, 


, 
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tion cannot lawfully exercise police powers.®> 
as is the case with municipal powers generally,°® 
municipal corporations may have express®’ or im- 
plied®® authority to exercise police powers. 
general-rule, municipal corporations may exercise 
police powers within the fair intent and purpose 
of their creation which are reasonably proper to 
give effect to the powers expressly granted.°® 
utes conferring police power on municipal corpora- 
tions should be so construed as not to authorize 


an unreasonable exercise thereof.®° 


55. U. S.—Carey v. Washington, 5 
FY Cas: No; 25404, 5 Cranch'C.) €.'13. 

D. C.—Taylor v. District of Colum- 
bia, 24 App. 392. 

Ill.— Arms v. Chicago, 314 Ill. 316, 
145 NE 407; Moy v. Chicago, 309 Ill. 
242, 140 NE 845; Chicago Sanitary 
Dist. v. Chicago, etc., R. Co., 267 Ill. 
252, 108 NE 312; Chicago v. M. & M. 
Hotel Co., 248 Ill. 264, 93 NE 753. 

Mad.—Tighe v. Osborne, 131 A 801, 
43 ALR 819. 

Mich.—Grand Rapids v. Newton, 
111 Mich. 48, 69 NW 84, 66 AmS 
387, 35 LRA 226. : 

Minn.—St. Paul v. Laidler, 2 Minn. 
190, 72 AmD 89. 

Mo.—St. Louis v. St. Louis World 
Pub. Co., 227 Mo. 146, 126 SW 1019; 
t. Louis .v. King, 226 Mo. 334, 126 SW 
495, 136 AmSR 643, 27 LRANS 608. 

N. Y.—Peo. v. Western New York, 
ete,. -Tract. Co:, 214 N. Y.. 526, 108 
NE 847; Matter of Albany, 113 Misc. 
370, 184 NYS 518. 

N. C.—State v. Clay, 118 N. C. 1234, 
24 SH 492. , 

Pa.—In re Pennsylvania R. Co., 213 
Pa. 373, 62 A 986, 3 LRANS 140 [rev 
27 Pa. Super. 113]. 

‘Tenn.—Raleigh v. Dougherty, 3 
Humphr. 11, 39 AmD 149. 

Tex.—Mills v. Missouri, ete. R. 
Co., 94 Tex. 242, 59 SW 874, 55 LRA 
497; Cain v. State, (Cr.) 287 SW 262. 

Va.— Wallace v. Richmond, 94 Va. 
204, 26 SE 586, 36 LRA 554. 

W. Va.—Bissett v..Littleton, 87 W. 
Va. 127, 104. SE 289, 20 ALR 1478; 
State v. Godfrey; 54 W. Va. 54, 46 
SE 185. 

[a] Although it is reasonable, 
just, and proper in itself, and even 
necessary for the preservation of 
peace and good order, when the mu- 
nicipal authorities have no power to 
make a. municipal: regulation, it is 
void. Taylor v. District of Columbia, 
24eApp.2 (Ds'C.) > 392: 

56. See supra § 190: 

57. U. S.—Duluth Brewing, etc., 
Co. v. Superior, 123 Fed. 353, 59 CCA 
481; Carey v. Washington, 5 F. Cas. 
No.' 2,404, 5 Cranch C. C. 13. 

Ark.—Gibson v. Harrison, 69 Ark. 
385, 63 SW 299, 54 LRA 268; Taylor 
v. Pine Bluff, 34 Ark. 603. 

Cal.—In re Smith, 143 Cal. 368, 77 
P 180; Odd Fellows’ Cemetery Assoc. 
v. San Francisco, 140 Cal. 226, 73 P 
987» Ex p. McClain, 134 Cal. 110, 66 
P 69, 86 AmSR 243, 54 LRA 779; Ex 
p. Kuback, 85 Cal. 274, 24 P 787, 
20 AmSR 226. 9 LRA 482; Boyd _v. 
Sierra Madre, 41 Cal. A. 520, 183 P 
230; In re Ackerman, 6 Cal. A, 5, 
91, P 429. 

Conn.—Dunham v. New Britain, 55 
Conn, 378, 11 A 854. 

D, C.—Ullman yv. District of Colum- 
bia, 21App. 241. 

Ga.—Stephens v, 
Ga. 218, 47 SE 498. 

Ida.—State v. Quong, 8 Ida. 191, 67 
P 491. 

Ill.—Biffer v.. Chicago, 278 Ill. 562, 
116 NE 182; Spiegler v. Chicago, 216 
Ill. 114, 74. NE 718; Wice v. Chicago, 
ete., R. Co., 193 Ill. 351, 61 NE 1084, 
56 LRA 268; McPherson v. Chebanse, 
114 Ill. 46, 28 NE 454, 55 AmR 857. 

Ind.—Smith v: New Albany, 175 
Ind. 279, 93 NE 73 [foll Alles v. New 
Albany, 175 Ind. 709, 93 NE 1080}. 

Kan.—Cottonwood Falls v. Smith, 


Henderson, 120 


MUNICIPAL CORPORATIONS — 


[§ 205] 4. Public Health, Morals, Order, Peace, 
Safety, and Welfare; Protection of Property—a. In 
General. While the police power of a municipal 
corporation is broad and follows a wide range of 
subjects* within its limitations,®? it is especially 
occupied with whatever affects the peace,** secu- 
rity,°* health,®> morals,°* and general welfare®’ of 


But, 


| 
| 


Stat- | the community. 


[$§ 204-205 


The exercise of the police power 


is not limited to the regulation of such things as 
already have become nuisances.®§ 


The power not 


only meludes nuisances,®® but extends to everything 


36 Kan. 401, 13 P 576. 

La.—New Orleans v. Calamari, 150 
La. .737,,.91 S 172; State v. Heiden- 
hain, 42, "La. Ann.” 483,47 1S 627) 22 
AmSR 388; Kennedy v. Phelps, 10 La. 
Ann, 227. 

Me.—Wadleigh v. Gilman, 12 Me. 
403, 28 AmD 188. 

Md.—Osborne v. Grauel, 136 Md. 
88, 110 A 199; Schultz v. State, 112 
Md. 211, 76 A 592. 

Mass.—In re Nightingale, 11 Pick. 


168; Stetson v. Kempton, 13 Mass. 
272, 7 AmD 145. 
Minn.—St. Paul v. Haugbro, 93 


Minn. 59, 100 NW 470, 106 AmSR 427, 
66 LRA 441, 2 AnnCas 580. 

Mo.—Orrick vy. Akers, 109 Mo. A. 
662, 838 SW 549; Reed v. St. Louis, 
ete., R..Co., 107 Mo. A. 238, 80 SW 
919; Centralia v. Smith, 103 Mo. A. 
438, 77 SW 488; Jeans v. Morrison, 
99 Mo. A. 208, 73 SW 235. . 

Nebr.—In re Anderson, 69 Nebr. 
686, 96 NW 149, 5 AnnCas 421. 

N. J.—Stowe v. Kearny, 72 N. J. L. 
106, 59 A 1058; Heboken v. Good- 
man, 68 N. J. L. 217, 51 A 1092; Mar- 
golies v. Atlantic City, 67 N. J. L. 
82, 50 A 367. 

N. C.—Paul v. Washington, 134 N. 
C. 363, 47 SE 7938, 65 LRA 902. 

Oh,—Cleveland Tel. Co. v. Cleve- 
land, 98 Oh. St. 358, 121 NE 701. 

Or.—Ex p. Wygant, 39 Or. 429, 64 
P 867, 87 AmSR 673, 54 LRA 636. 

Pa.—Sayre Borough vy. Phillips, 148 
Pa. 482, 24 A 76, 33 AmSR 842, 16 
LRA 49; Pittsburg v. Biggert, 23 Pa. 
Super. 540; Hafer v. McKelvey, 23 
Pa. Super. 202; Lansdowne Borough v. 
Springfield Water Co., 16 Pa. Super. 
490; New Hope Borough v. Western 
Union Tel. Co., 16 Pa. Super. 306 [aff 
187 U. S, 419, 23 SCt 204, 47 L. ed. 
240]; Edison Electric Illum. Co. v. 
Tamaqua, 13 Pa. Dist. 86; Meadville 
v. Miller, 29 Pa.‘ Co. 517. 

Wash.—Detamore  v. 83 
Wash. 322, 145 P 462. 
ees cut v. Milwaukee, 12 Wis, 

Power of legislature to delegate to 
municipal corporations police powers 
see Constitutional Law § 418. 

58. See cases infra note 59. 

59. Ill.—Biffer v. Chicago, 278 Tl. 
562, 116 NE 182; Gundling v. Chicago, 
176 Ill. 340; 52 NE 44, 48 LRA 230. 

Ind.—Smith v. New Albany, 175 
Ind. 279, 98 NE 73 [foll Alles v. New 
Albany, 175 Ind. 709, 93 NE 1080]; 
Mt. Vernon First Nat. Bank v. Sarlls, 
129 Ind. 201, 28 NE 434, 28 AmSR 
185, 13 ALR 481. 

Md.—Schultz vy. State, 112 Md. 211, 
76 A 592; Rossberge v. State, 111 Md. 
394, 74 A 581, 184 AmSR 626; Cam- 
bridge v. Cambridge Water Co., 99 
Md. 501, 58 A 442, 2 AnnCas 311. 

Mo.—Bluedorn vy. Missouri Pac. R. 
Co., 108 ‘Mo. 489, 18 SW 1108, 32 
AmSR 615; Merz v. Missouri Pac, 
R. Co., 88 Mo. 672,.1 SW 382. 

N. Y.—Jones v. Foster, 43 App. 
Div. 33, 59 NYS 738. 

Okl.—Ex p. Johnson, 20 Ok]. Cr. 

Simmons, 5 Okl. 
380, 4 Okl. Cr, 


Hindley, 


66, 201 PR; 533; Hx p. 
Or21399,. 402, % 45; PR 
662,. 212 BP, 951: 

Pa.—Sayre Borough v. Phillips, 148 
Pa. 482, 24 A 76, 38 AmSR»* 842, 16 
LRA 49; Philadelphia v. Brabender, 
9.1 Pa. Dist. 69%; 

W. Va.—Judy v. Lashley, 50 W. Va. 


628, 41 SE 197, 57 LRA 413. 

“If a city could not adopt an ordi- 
nance, unless authorized to do so by 
express grant of power, the very pur- 
poses of municipal government. would 
be defeated, for no one could foresee 
and anticipate, and no charter could 
provide for, every ordinance which 
might become necessary on account 
of the exigencies of municipal gov- 
ernment. ... An express grant of 
power to do a certain thing clearly 
and necessarily carries with it the 
grant of power to do all other things 
which are included in such express 
grant of power, and which will aid 
and assist in the accomplishment of 
the purpose for which the express 
grant of power was made.” Ex p. 
Simmons, supra. 

{a] Limitation of the rule.—‘‘The 
governmental authority known as 
‘police power’ is concededly an inher- 
ent attribute of State sovereignty. 
It only belongs to subordinate gov- 
ernmental divisions when and as con- 
ferred by the State either through its 
Constitution or constitutionally au- 
thorized legislation. As generally 
understood it operates in a conceded 
sphere relating to public safety, order 
and morals for the protection of 
health, person and property, which 
is never questioned; but with chang- 
ing conditions and requirements of 
our modern civilization, increasing 
regulatory and restrictive legislation 
has expanded its application to new 
subjects and demands presenting a 
debatable sphere where compulsory 
control borders the line of claimed) 
constitutional rights and _ private! 
freedom of action. We may admit 
that the legal incorporation and or-: 
ganization of a city for local govern-| 
mental purposes necessarily invests 
it with certain primary police powers 
within the conceded sphere of such 
rower fundamentally essential to the 
ends for which it was created. But 
beyond the comparatively narrow 
limits of such necessary implication 
the police power, like any other 
power conferred on a municipality, 
must be expressly delegated by the 
Constitution or legislature of the 
State.” Clements v. McCabe, 210 
Mich. 207, 215, 177 NW 722. 

60. Peo. v. Mahoney, 65 Mise. 449, 
121 NYS 898. 

Reasonable exercise of power gen- 
erally see infra § 229. 

61. See supra § 202. 

62. i 

63. 

64. 


66. 


68. U.S.—Hadacheck vy. Sebastian, 
239 U. S. 394, 36 SCt 148, 60 Li. ed: 
348 [aff 165 Cal. 416, 182. P 584, 
LRAI1916B 1248, AnnCas1917B 927]. 

Cal,—Odd Fellows’ Cemetery Assoc. 
v. San Francisco, 140 Cal. 226, 73) 
P 987; Ex p. Schrader, 33 Cal. 279; 
Boyd v. Sierra Madre, 41 Cal. A. 520, 
183) P’.230. 

La.—Osborn y. Shreveport, 143 La. 
932, 79 S 542, 8 ALR 955. 

Minn.—St. Paul v. Kessler, 146 
Minn. 124; 178 NW 171. 

N. C.—Turner vy. New Bern, 187 N. 
C. 541, 122 SE 469. Pi 


69. See infra § 519. 


LLL 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


° 


§§ 205-207] 


expedient for the preservation of comfort of the in- 


habitants of the corporation.” 


[§ 206] b. Public Safety and General Welfare. 
It is a well recognized function of the police power™ 
of municipal corporations to promote the public 
safety and to preserve the general welfare by regu- 
lating all things hurtful to the comfort, 
and welfare of their inhabitants, or that are hurt- 
The police power re- 
lates not merely to public physical safety,’* but also 


ful to the public interests.” 


to public financial safety."* 
Method of grant.” 


70. Ala.— Greensboro v. Ehren- 
coy 80 Ala. 579, 2 S 725, 60 AmR 
13 


Cal.—Odd Fellows’ Cemetery Assoc. 
v. San Francisco, 140 Cal. 226, 73 P 
987; Ex p. Schrader, 33 Cal. 279; 
Boyd v. Sierra Madre, 41 Cal. A, 520, 
183 P 230 

Colo.—Ouray vy. Corson, 14 Colo. A. 
345, 59 P 876. 

1ll.—Chiecago Union Tract. Co. v. 
Chicago, 199 Ill. 484, 65 NE 451, 59 
LRA 631. 

Ind.—Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268. 

La.—O’Rourke y. New Orleans, 106 
La. 313, 30 S 8387. 

Me.—State vy. Starkey, 112 Me. 8, 
11090 Ee 431, AnnCasl1917A 196. 

N. Y.—Carthage v. Frederick, 122 
N. Y. 268, 277, 25 NE 480, 19 AmSR 
490, 10 LRA 178. 

Ss. C—Summerville vy. Pressley, 33 


S. C. 56, 11 SE 545, 26 AmSR 659, 8 
DRA 854. 
Tenn. — Knoxville v. Knoxville 


Water Co., 107 Tenn. 647, 64 SW 1075, 
61 LRA 888, : 

“Any regulation, whatsoever its 
character, which is instituted for the 
purpose of preventing injury to the 
public, and which does tend to fur- 
nish the desired protection, is, clearly 
constitutional.” State v. Starkey, 
supra. 

71. See Constitutional Law § 426. 

72. U.S.—California Reduction Co. 
v. Sanitary Reduction Works, 126 
Fed. * 29, 61 CCA 91 faff 199 U.S. 
306, 26 SCt 100, 50 L. ed. 204]. 

Ark.—Ft. Smith v. Hunt, 72 Ark. 
ae. 82 SW 163, 105 AmSR 51, 66 SW 

Cal.—Ex p. Quong Wo, 161 Cal. 
220, 118 P 714; Dobbins v. Los An- 
geles, 189 Cal. 179, 79 P 970, 96 AmSR 

5 [rev on other grounds 195 U. S. 
223, 25 SCt 18, 49 L. ed. 169]. 

Conn.—State v. McMahon, 76 Conn, 
97; 55 Ai 591, 

' Fla—Taylor v. Roberts, 84 Fla. 
654, 94 S 874. 

Ga.—Crum vy. Bray, 121 Ga, 709, 49 
SE 686, 1 AnnCas 991; Griggs v. 
Macon, 103 Ga. 602, 30 SE 561, 68 
AmSR 134; City, ete., R. Co. v. Savan- 
nah, 77 Ga. 731, 4 AmSR 106. 

Ill.—Williams v. Chicago, 266 Ill. 
267, 107 NE 599, AnnCasi916B 514; 
Chieago vy. Mandel, 264 Ill. 206, 106 
NE 181; Koy vy. Chicago, 263 Ill. 122, 
104 NE 1104, AnnCas1915C 67; Har- 
mon v. Chicago, 110 Ill. 400, 51 AmR 
698; Lake View: v. Rose Hill Ceme- 
tery Co., 70° Tll. 191, 22 AmR 71; Chi- 
cago v. Gunning System, 114 Ill. A. 
377 [aff 214 Ill. 628, 73 NE 1035, 
70 LRA 230, 2.AnnCas 892]; Stand- 
ard Oil Co. v. Danville, 101 Ill. A. 
65 [aff 199 Ill. 50, 64 NE 1110]. 

Ind.—Rosedale.v. Hanner, 157 Ind. 
390, 61 NE 792; Richmond v. Dudley, 
26 NE 184. 

Iowa.—Des Moines vy. Keller, 116 
Towa 648, 88 NW 827, 93 AmSR 268, 
57 LRA 2438. 

Kan.—Crawford y. Topeka, 51.Kan. 
756, 33 P 476, 37 AmSR 323, 20 LRA 
§92; Monroe vy. Lawrence, 44 Kan. 
607, 24 P3113, 10 LRA 520. 


The enumeration of special 
powers in a municipal charter is often concluded 
with a clause conferring general authority to pass 
all ordinances which may be necessary for the pro- 
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motion of the public safety and general welfare 


of the corporation, and are not inconsistent with 


safety, 


Me.—State yv. Merrill, 37 Me. 329. 

Md.—Cochran y. Preston, 108 Md. 
220, 70 A113, 129 AmSR 432, 23 
LRANS 11638, 15 AnnCas 1048; Easton 
v. Covey, 74 Md. 262, 22 A 266. 

Mass.—Com. v. Reid, 175 Mass. 
325, 56 NE 617; Com. v. Parks, 155 
Mass. 531, 30 NE 174. 

Mich.—Peo. v. Detroit United R. 


Co., 134 Mich. 682, 97 NW 36, 104 
AmSR 626, 68 LRA 746. 
Miss.—Crumpler v. Vicksburg, 89 


Miss. 214, 42 S 
10 AnnCas 1098. 
Mo.—St. Louis v. Tamm Bros. Glue 
Co., 189 Mo. 572, 41 SW. 1100; St. 
Louis v. Meyrose Lamp Mfg. Co., 139 
Mo. 560, 41 SW 244, €1 AmSR 474. 

Mont.—Butte y. Paltrovich, 30 
Mont. 18, 75 P 521, 104 AmSR 698. 

N. J.—Cliffside Park Realty Co. v. 
Cliffside, 96 N. J. Li 278, 114 A 797. 

N. Y.—Rochester v. Gutberlett, 211 
N. Y. 309, 105 NE 548, LRA1915D 
209, AnnCasi915C 483; Buffalo v. 
Stevenson, 145 App. Div. 117, 129 
NYS 125 [app dism 207 N. Y. 258, 
100 NE 798]; Gatto v. Gilmore, 126 
Misc. 47, 213 NYS 217. 

N. C.—Moore v. Greensboro, 191 N. 
C: 592, 132 SE 565. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; Froelich v. Cleve- 
land, 99 Oh. St. 376, 124 NE 212. 

Pa.—O’Maley v. Freeport, 96 Pa. 
24, 42 AmR 527; Taggart v. Allegheny 
City, 12.-Pa. Dist. (1963;eSchrack vy. 
Coatsville, 6 Pa. Dist. 425, 19 Pa. .Co. 
334. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102; Case v. La Junta de 
Sanidad, 24 Philippine 25030; S.1V. 
Ten Yu, 24 Philippine 1; Fabie: y. 
Manila, 21 Philippine 486. 

Porto Rico.—Peo. v. Suarez, 23 
Porto Rico 226. 

Tenn. — Knoxville v. Knoxville 
Water Co., 107 Tenn. 647, 64 SW 1075, 
61 LRA 888. 

Va.—Davenport v. Richmond City, 
81 Va. 636, 59 AmR 694 

Wash.—Plumas v. Cosmopolis, 128 
Wash. 697, 223 P 1052; Tacoma v. 
Boutelle, 61 Wash. 434, 112 P 661; 
Tecker v. Seattle, etc., R. Co. 60 
Wash, 570, 111-P. 79T, ’AnnCas1912B 
842. 

Wis.—State v. Sheboygan, 111 Wis. 
23, 86 NW 657; Smith v. Milwaukee 
Builders’, ete., ®xch., 91 Wis. 360, 64 
NW 1041, 51 AmSR 912,. 30 LRA 504. 

Particular regulations see infra 

327. 

: 73. Holsman v. Thomas, 112 Oh. 
St. 397, 147 NE 750, 39 ALR 760. 
74. Holsman vy, Thomas, supra. 
75. Construction of general powers 

see supra § 191. 

Municipal powers as special or gen- 
eral see supra § 194. 

76. Fairmont vy. Meyer, 83 Minn. 
456, 86 NW 457, 

77. Brooklyn vy. Furey, 9 Misc. 193, 
380 NYS 349; Nashville v. Linck, 12 
Lea (Tenn.) 499. 

78. See also Constitutional Law 
§ 425; Health §§ 29-91. 

79. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; Com.-v. Cutter, 156 Mass. 
52, 29. NE-1146;-U. 5S. v. Salaveria, 
39 Philippine 102. 


673, 11 LRANS 476, 


the constitution and general laws of the state.7¢ 
some special charters there is no enumeration of 
the subjects upon which the corporation shall have 
power to legislate, but only a general grant of power 
to pass all ordinances which are necessary to the 
good order and well-being of the corporation.’7 

[§ 207] c. Public Health.”* 
the health of the population is uniformly recog- 
nized as a most important municipal function.’® 
is not only the right but the duty of a municipal 
corporation possessing the police power to pass such 
regulations as may be necessary for the preserva- 
tion of the health of the people;®® and the estab- 


In 


The preservation of 


It 


80. U. S.—Gardner y. Michigan, 
199 U. S. 325, 26 SCt 106, 50 L. ed. 
212; California Reduction Co. v, Sani- 
tary Reduction Works, 199 U. 8. 306, 
26 SCt 100, 50 L. ed. 204. 

Ala,—Spear vy. Ward, 199 Ala. 105, 
74 S 27; Boyd v. Montgomery, 117 
Ala. 677, 23 S 668; Greensboro v. 
Ehrenreich, 80 Ala. 579, 2 S 725, 60 
AmR 130.: 

Ark.—Waters v. Townsend, 65 Ark. 
613,.47 SW 1054. 

Cal.—Jardine v. Pasadena, 248 P 
225; Ex p. Quong Wo, 161 Cal. 220, 
TAS | Bsyii4;; Ex ep, Lacey, i108 Cal. 
326, 41 P 411, 49 AmSR 93, 38 LRA 
640; Ex p. Kuback, 85 Cal. 274, 24 P 
737, 20 AmSR 226, 9 LRA 482; In re 
Linehan, 72 Cal. 114, 13 P 170; John- 
son v. Simonton, 43 Cal, 242; Ex p. 
Nichols, (A.) 241 P 399. 

Conn.—State v. Orr, 68 Conn. 101, 
35 A 770, 34. LRA 279; Bissell vy. 
Davison, 65 Conn, 183, 32 A 348, 29 
LRA 251; State v. Wordin, 56 Conn. 
216, 14 A 801; Dunham y. New Brit- 
ain, 55 Conn. 378, 11 A 354, 

D. C.—Dupont v. District. of Co- 
lumbia, 20 App. 477. - 

Fla.—Miller vy. Quigg, 87 Fla. 462, 
100 S 270; Hyman y. Dillon,. 79 Fla. 
673, 84 S 666. 

Ga.—Vason v. Augusta, 38 Ga.. 542; 
Green vy. Savannah, 6 Ga. 1. 

Hawaii.—Terr. v. Hop Kee, 21 Ha- 
waii 206, AnnCas1915D 1082. 

Tll.—Moy v. Chicago, 309 Ill. 242, 
140 NE 845; Biffer v. Chicago, 278 
Ill. 562, 116 NE 182; Chicago v. Man- 
del, 264 Ill. 206, 106: NH 181; Koy 
v. Chicago, 263 Ill, 122, 104 NE 1104, 
AnnCas1915C 67; Chicago v. Chicago 
Union Tract. Co., 199 Ill. 259, 65 NE 
243, 59 LRA 666; Harmison v. Lewis- 
town, 153 Ill. 313, 38 NE 628, 46 Am 
SR 893; Huesing v. Rock Island, 128 
Tll. 465, 21 NE 558, 15 AmSR 129; 
Northwestern Fertilizing Co. v. Hyde 
Park, 70 Ill. 634; Chicago v. Rumpff, 
45 Ill. 90, 92 AmD 196. 

Ind.—Miller v. Syracuse, 168 Ind. 
230, 80 NE 411, 120 AmSR 366, 8 
LRANS 471; Elkhart v. Lipschitz, 
164 Ind. 671, 74 NE 528; Beiling v. 
Evansville, 144 Ind. 644, 42 NE 621, 
85 LRA 272; Rund v. Fowler, 142 Ind. 
214, 41 NE 456; Walker v. Jame- 
son, 140 Ind. 591, 37 NE 402, 28 LRA 
679, 49 AmSR 222; Skaggs. v. Mar- 
tinsville, 140 Ind. 476, 39 NE 241, 49 
AmSR 209, 383 LRA 781; Crawfords- 
ville v. Braden, 130 Ind. 149, 28 NE 
849, 30 AmSR 214, 14 LRA 268. 

Iowa.—State v. Holcomb, 68 Iowa 
107, 26 NW 33, 56 AmR 853. 

Kan,—Monroe v. Jee WH ORES, 44 Kan. 
607, 24 P 1113, 10 LRA 520. 

Ky. —Hahn v. Newport, 175 Ky. 185, 
194 SW 114; Maydwell v. Louisville, 
116 Ky. 885, 76 SW 1091, 25 KyL 1062, 
105 AmSR 245, 68 LRA 655. 

La.—New Orleans. v. Charouleau, 
121 La. 890, 46 S 911, 126 AmSR 3322, 
18 LRANS 368, 15 AnnCas 46; New 
Orleans v. Hop Lee, 104 La. 601, 29 
S 214; New Orleans v. Graffina, 52 
La. Ann, 1082, 27 S 590, :78 AmSR 
387; New Orleans Vv: Lozes, bilgi). 
Ann. 1172, 25 S 979; State v. Morris, 
47 La.-Ann,..1660, 18S. 710; State_v. 
Payssan, 47 La, Ann, 1029, 17 S 482, 


208 [43.C.J.] 


lishment of state or local boards of health is not 
to be regarded as detracting from the general 
powers of municipal corporations in this respect un- 
clearly 
Health or sanitary powers may not only be expressly 
granted,®? or implied therefrom,** but they have 
been judicially declared to be inherent in a mu- 
and are favored by the 
These powers have been exercised in in- 
authority of power 


less such legislative intent 


nicipal corporation*®* 
courts.§® 


numerable ways.°® However, 


49 AmSR 390; State v. Stone, 46 La. 
Ann, 147, 15 S 11; State v. Robertson, 
45 La. Ann. 954, 13 S 164, 40 AmSR 
272; Darcantel v. People’s Slaughter 
House, ete., Co., 44 La. Ann. 632, 11 
S 289; State v. Schlemmer, 42 La. 
Ann. 1166, 8 S 307, 10 LRA 135; State 
vy. Heidenhain, 42 La. Ann, 483, 7 S 
621, 21 AmSR 388: Kennedy v. Phelps, 
10 La. Ann. 2273 Milne v. Davidson, 5 
‘Mart. N. S. 409, 16 AmD 189. 
; Me.—State ve Robb, 100 Me. 180, 60 
A 874, 4 AnnCas 275. 
, Md.—Baltimore v. Bloecher, 132 A 
160; Schultz v. State, 112 Md. 211, 
76 A 592; Deems v. Baltimore, 80 Md. 
164, 30 A 648, 45 AmSR 339, 26 LRA 
eal Harrison vy. Baltimore, 1 Gill 
Mass.—Com. v. Hubley, 172 Mass. 
58, 51 NE 448, 70 AmSR 242; Com. 
v. Cutter,.156- Mass. 52, 29 NE 1146; 


Com. v. Fahey, 5 Cush. 408; Baker v.) 


Boston, 12 Pick. 184, 22 AmD 421; 
In re Vandine, 6 Pick. 187, 17 AmD 
351. 

Minn.—State y. McMahon, 69 Minn. 
265, 72 NW. 79, 38 LRA 675; State v. 
Nelson, 66 Minn. 166, .68 NW 1066, 
61 AmSR 399, 34 LRA 318; St. Paul 
'v. Byrnes, 38 Minn. 176, 36 NW 449; 
St. Paul v. Smith, 25 Minn. 372; St. 
eo v. Laidler, 2 Minn. 190, 72 AmD 


Miss.—Vicksburg v. Mullane, 106 
Miss. 199, 63 S 412, 50 LRANS 421. 

Mo.—St. Louis v. Nash, 260 SW 
985; Valley Spring Hog Ranch Co, v. 
Plagmann, 282 Mo. 1, 220 SW 1, 15 
ALR 266; St. Louis v. Galt, 179 Mo. 
8, 77 SW 876, 63 LRA 778; St. Louis 
vv. Fischer, 167 Mo. 654, 67 SW. 872, 
99 AmSR 614, 64 LRA 679; Hill v. 
St.- Louis, 159 Mo. 159, 60 SW 116; 
St. Louis vy. Howard, 119 Mo. 41, 
- 24 SW 770, 41 AmSR 630; Metcalf 
v. St. Louis, 11 Mo. 102, 
' ‘Nebr.—Whelan y. Daniels; 94 Nebr. 
642, 143 NW 929, 48 LRANS 979; 
TIler v. Ross, 64 Nebr. 710, 90 NW 
869, 97 AmSR 676, 57 LRA 895; Kelly 


v. Broadwell, 3 Nebr. (Unoff.) 617, 
92 NW 643. . 
N. J.—Cliffside Park a pase Co: Ws 


Cliffside, 96 N. J. L. 278, 114 A 797. 

N. Y.—Crayton v. Larabee, 220 N. 
W0,4935 2216 INE 355; LRA1918E 432; 
Carthage v. Colligan, 216 NE Ye 217, 
110 NE 439; Buffalo v. Stevenson, 145 
App. Div. 117, 129 NYS 125 [app dism 
207 N. Y. 258, 100 NE 798]; Cronin 
we Peo, 20 “Hun £37. Lafess2o Ne OY, 
318, 37 AmR 564]; Rochester v. Col- 
lins, 12 Barb. 559; Underwood v. 
Green, 26 N. Y. Super. 86; Gatto v. 
Gilmore, 126 Misc. 47, 218 NYS 217; 
Mannix.v. Frost, 100 Misc. 36, 164 
NYS 1050 [aff 168 NYS 1118 mem]; 
Peo. v. Hamilton, 97 Mise. 437, 161 
NYS 425 [rev on other grounds 188 
App. Div. 783, 177 NYS 2221]; Roch- 
ester v. Rood, Lalor 146. 

N. C.—Moore v. Greensboro, 191 N. 
C. 592, 1382 SE 565; Ratchford v. Gas- 
tonia, 177 N. C. 375, 99 SE 21; Rosen- 
baum v. Newbern, 118 N.C 83, 24 SE 
1; O2 IPECAS 123, 

112 Oh. St. 


Oh.—Pritz v. Messer, 
628, 149 NE 30; Froelich v. Cleve- 
land,’ 99 Oh. St. 376, 124 NE 212; 
mater v. Cleveland, 4 OhNPNS 
Okl.—Burns y. Pnid, 92 Okl. 67, 
217 P 1038. 


Or.—Portland v. a 32 Or. 368, 
52 P 21, 67 AmSR 5388 
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poses.®? 
appears.°+ 


tion.®? 


Pa.—Butler’s App., 1 Pa. Cas. 219, 1 
A 604; Mechanicsburg v. Koons, 18 
Pa. Super. 181; Andrews v. Philadel- 
phia,. 25; Pa... Dist: 1055, 1060. Leit 
Cyc]; Marple v. Pfanner, 21 Pa. Dist. 
847, 848 [cit Cyc]; In re McKeesport 
Bd. of Health, 29 Pa. Co. 58 (opinion 
of attorney-general). 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102; Case v. La Junta de 
Sanidad, 24 Philippine 250; U.S. v. 
Abendan, 24 Philippine 165; Fabie v. 
Manila, 31 Philippine 486. 

Porto Rico—San Juan League of 
Property Owners y. San. Juan, 12 
Pecrto Rico 346. 

S..C.—Summerville y. Pressley, 33 
S.C; 56, 11 SBE) 545,126) AmSR~ 659, 
8 LRA 854. 

Tex.—Hanzal vy. San Antonio, (Civ. 
A.) 221 SW 237; Ex p. Vaughan, 93 
Tex. Cr. 112, 246 SW 373; Ex p. Lon- 
don, 73° Tex: Cr. '208,1163 SW 968. 

Wash.—Linsler v. Booth Undértak- 
ing Co., 120 Wash. 177, 206 P 976; 
State v. King County Super. Ct; 103 
Wash. 409, 174 P 973; Tacoma v. Bou- 
telle, 61 Wash. 434, 112 P 661; State 
v. Aberdeen, 58 Wash. 562, 109 P 379; 
Smith vy. Spokane, 55 Wash. 219, 104 P 
249, 19 AnnCas 1220; Seattle v. Chin 
Let, 19 Wash. 38, 52 P 324; Spokane 
a ‘Robinson, 6 Wash. 547, 333'P 

Wis.—Adams v. Milwaukee, 144 
Wis. 371, 129 NW 518, 48 LRANS 
1066; Milwaukee v. Gross, 21 Wis. 
241, 91 AmD 472. 

Can.—Savaria v. Geoffrion, 22 Rev 
LegNS 433, 27 CanCrCas 36. 

Que.—Beauchamp v. Weir, 7 Que. 
Pr. 174. 

Austr.—Charlton v. Ruse, 14 Austr. 
Cy a Ri- 220; 

81. Hengehold v.. Covington, 108 
Ky. .752;, 527 SW 495, 22 Kyl 462: 
Nicoulin v. Lowery, 49 N. J. L. 391, 
8 A 513; State v. King County Super. 
Ct.) 103.2 Washi Gaogn 1t4  (Rit8 73); 
Thomas v. Mason, 39 W. Va. 526, 20 
SE 580, 26 LRA 727. 

82. Ala.—State v. 162 
Ala. 196, 50 S 265. 

; eee ohtkew v. Simonton, 43 Cal. 
42. 

Hawaii.—Terr. v. Hop Kee, 21 
Hawaii 206, AnnCas1915D 1082. 

Ind.—Smith v. New Albany, 175 
Ind..°279)''93 \ NB” 73. [~foll. Alles? v. 
New Albany, 175 Ind. 709, 93 NE 
1080]. 

La.—New Orleans v. Hop Lee, 104 
La. 601, 29 S 214. 

89 


Md.—Sprigg v. 
Md. 406, 43 A 813 

Wash.—Smith v. Spokane, 55 Wash. 
219, 104 P 249, 19 AnnCas 1220. 


Duncan, 


Garrett Park, 


[a] Statute held not repealed.— 
hae v. Duncan, 162° Ala. 196, 50 S 
83. Ferguson y. Selma, 43 Ala. 
398; Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230; Smith 


v. New Albany, 175 Ind. 279, 93 NE 
73 [foll Alles v. New Albany, 175 
Ind. 709, 98 NE 1080]; Anderson v. 
O’Conner, 98 Ind. 168. 

84. Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230; Smith 
v. New Albany, 175 Ind. 279, 93 NE 
73 [foll Alles v. New Albany, 175 
Ind. 709, 93 NE 1080]; Marple vy. 
Pfanner, 21 Pa. Dist., 847, 848 [cit 
Cyc]; State v. Aberdeen, 58 Wash. 
562,° 109° RP: 379: 

85. Ill—Gundling v. Chicago, 176 


given to preserve health will not authorize ona 
nances or regulations for entirely different pur- 
The character of the precautions that may 
be reasonably necessary in normal conditions of 
public health depends upon the circumstances,** and — 
each requirement must be passed upon in the light 
of the conditions existing at the time of its adop- 
Extraordinary measures adopted to emer- 
gencies are not suitable and will not be regarded 
as reasonable at ordinary times.®? 


Each measure 


340,;°) 52; NB. 44, 48°. DRA 


Oh. —Stadler v. Cleveland, 4 OhNP 
NS 649. 

Pa.—Marple v. Pfanner, 21 Pa. 
Dist. 847, 848 [cit Cyc]. 

Tex.—Hanzal v. San Antonio, (Civ. 
A.) 221 SW 237, 238. 

Wash.—State v. 58 
Wash. 562, 109 P 379. 

“This is the day of prophylaxis, 
and the highest and best efforts of 
men are marshaled to prevent dis- 
ease and preserve health, rather than 
to await the approach of the forces 


Aberdeen, 


of disease and death and then use 


efforts 
them. 


to destroy and annihilate 
Courts are lending their ap- 
proval to such advanced humani- 
tarian ideas, and giving full force 
and effect, whenever practical and in 
consonance with enlightened con- 
struction of constitutional pro- 
visions, to sanitary laws. The sor- 
did interest of the individual must 
give way when it becomes necessary 
to conserve and protect the health 
of the people, which has been aptly 
termed the most valuable economic 
asset and the greatest social bless- 
ing that can be secured to any gov- 
ernment. As the teeming millions 
of inhabitants have gathered under 
the protecting folds of the American 
flag, and our civilization becomes 
more complex, and the calls far more 
insistent for the exercise of the 
police power inherent in every sov- 
ereign state, and which cannot be 
surrendered, such police power must 
be constantly protected in the inter- 
est of the masses by legislative en- 
actment and judicial construction.” 
Hanzal v. San Antonio, supra. 

[a] It is the policy of the law 
to favor such legislation as being 
humane and essential to the preser- 
vation and protection of the com- 
munity. Municipalities are allowed 
a greater degree of liberty of leg- 
islation in this direction than any 
other. Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230. 

sé. Ill.—Gundling  v. 
supra. 

La.—State v. Davidson, 50 La. Ann. 


Chicago, 


1297, 24 S$ 324, 69 AmSR -478. 

Mass.—Com. v. Hubley, 172 Mass. 
58, 51 NE 448, 70 AmSR 242, 42: 
LRA 403. 


Minn.—State v. McMahon, 69 Minn. 
265, 72 NW 79, 38 LRA 675. 

N. Y.—Cartwright v. Cohoes, 389 
App. Div. 69, 56 NYS 731 [aff 165 
Ni ey. ‘Got 59 NE 1120]. 

[a] Asi the exigencies of each 
case are varying, the cases are innu- 
merable where the health of the in- 
habitants of the municipality may 
be in some degree endangered. 
Gundling v. Chicago, 176 Ill. 340, 52 
NE 44, 48 LRA 230. 

Particular regulations 
§ 327 et seq. 

87. Peo. v. Chicago Bd. of Edu- 
cation, 234 Ill. 422, 84 NE 1046, 17 
LRANS 709, 14 AnnCas 9438; St. Paul 
v. Laidler, > Minn. 190, 72 "“AmD 89; 
Raleigh v. Dougherty, 3 Humphr. 
(Tenn.) 11, 39 AmD 149. 

88 Peo. v. Hamilton, 97 Misc. 
437, 161 NYS 425 “[rev on other 
py ae 188 App. Div. 783, 177 NYS 


See infra 


89. Peo. v. Hamilton, supra, 
90. Peo. v. Hamilton, supra, 


For later cases, daveisbuents and changes in the law see cumulative Annotations, same title, page and note number, 


. 
§§ 207-2087 


must be adapted to the circumstances of the con- 
dition and’ time®! and must not be unreasonable or 
Regulations may be enacted in an- 
ticipation of an emergency,®* as for instance, an 
The power to enact health regulations 
exists although the requirements of such regula- 
tions impose conditions upon persons or corpora- 
tions not required in contracts which they may 
have with the municipal corporation for the par- 
ticular service affected by the regulations.°® 

[§ 208] d. Public Peace and Order. The preserva- 
tion of the public peace and order is one of the 
primary police functions of municipal corpora- 
Municipal corporations may enact all reg- 
ulations or ordinances necessary for the preserva- 
tion of the right of personal property from local 
violence and disorder and the maintenance of good 


oppressive.°? 


epidemic.°* 


tions. 


91. Peo. v. Hamilton, supra, 

$2. See infra § 229. 

Reasonableness of particular regu- 
lations see infra § 327 et seq. 

93. Mannix vy. Frost, 100 Misc. 36, 
46, 164 NYS 1050 [aff 168 NYS 1118 
mem]; Peo. v. Hamilton, 97 Mise. 
43%, 161 NYS 425 [rev on other 
grounds 188 App. Div. 783, 177 NYS 
222). 


“The police power of a city means 
a power to prevent, an anticipation 
of danger to come, an active and 
earnest interest to protect the peo- 
ple, and in so doing to curb and re- 
Strain the individual tendency.” 
Mannix v. Frost, supra, 

94. Peo. v. Hamilton, 97 Misc. 437, 
161 NYS 425 [rev on other grounds 
188 App. Div. 783, 177 NYS 222]. 

95. Hyman y. Dillon, 79 Fla. 673, 
84 S 666. 

96. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; Bryan v. Chester, 212 
Pa. 259, 61 A 894, 108 AmSR 870. 

97. U. S—Guidoni v. Wheeler, 230 
Fed.°93, 144 CCA 391. 

Ala.—Mobile v. Allaire, 14 Ala. 400. 

Ark.—Van Buren y. Wells, 53 Ark. 
368, 14 SW 38, 22 AmSR 214. 

Cal.—Ex p. Cheney, 90 Cal. 617, 
27 P 4386; Ex p. Smith, 38 Cal. 702. 

Col o.— Peo. Vv..'Croot, °20- Colo.* A. 
206,218 P» 310: 

Ga.—Fitts v. Atlanta, 121 Ga. 567, 
ieee TRIES 104 oo 167, 67 LRA 

Ida.—St. Anthony v. Brandon, 10 
dae 205, 70 PL 322: 

Tll.— Biffer ne Chicago, 278 Ill. 562. 


116 NE 182; Saxton v. Peoria, 15 
a A: 397: 

Ind.—Williams v. Warsaw, 60 Ind. 
457. 

Towa.—Bloomfield v. Trimble, 54 


Ic va 399, 6 NW 586, 37 AmR 212. 

Kan.—State v. Topeka, 36 Kan. 76, 
12 P 310, 59 AmR 529. 

Ky.—Mt. Sterling v. Holly, 108 Ky. 
621, 57 SW 491, 22 KyL 358; Wil- 
liamson v. Com., 4 B. Mon. 146. 

La.—Monroe v. Hardy, 46 La. Ann. 
1232, 15 S 696. 

Me.—State v. Merrill, 37 Me. 329. 


Md.—Shafer v. Mumma, 17 Md. 
331, 79 AmD 656. : 
Mass.—Com. y. Reid, 175 Mass. 


325, 56 NE 617; Com. v. Davis, 162 
Mass. 510, 39 NE 113, 26 LRA 712: 
Com. v. Cutter; 156 Mass. 52, 29 NE 
1146. 

Mich.—Love v. Judge Recorder’s 
Ct., 128 Mich. 545, 87 ‘NW 785, 55 
LRA 618; In re Bushey, 105 Mich. 
64, 62 NW 1036; Vicksburg v. Briggs, 
102 Mich. 551, 61 NW 1. 

Minn.—State v. Stone, 96 Minn. 482 
105 NW 187; State v. Cantieny, 34 
Minn. 1, 24 NW 458; State v. Bruck- 
hauser, 26 Minn. 301, 3 NW 695. 

Miss—Ex p. Bourgeois, 60 Miss. 
663, 45 AmR 420. 

Mo.—St. Louis v. Slupsky, 254 Mo. 
309, 162 SW 155, 49 LRANS: 919; 
Independence v. Moore, 32 Mo. 392; 
Plattsburg v. Smarr, (A.) 216 SW 
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MUNICIPAL CORPORATIONS 


538; Glasgow v. Bazan, 96 Mo, A. 
412, 70 SW 257; Green ‘City vy. Hol- 
singer, 76 Mo. A. 567. 

N. J.—Howe vy. Plainfield, 37 N. J. 


L. 145. 

N. Y.—Peo. v. Pierce, 85 App. Div. 
125, 88 NYS 79; Roderick v. Whit- 
eon. 51 Hun 620, 4 NYS 112. 


C.—Moore Vv. Greensboro, 191 
N. “C. 592, 182 SE 565; State v. Barn- 
hardt, 107 N. C. 789, 12 SE 426; State 
Vv. Cainan, 94 N, C. 880. - 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 380; Froelich v. Cleve- 
land, 99° Oh. ‘St. 9376, 124 NE) (212; 
Welch v. Cleveland, 97 Oh. St. 311, 
120 NE 206; Esch v. Elyria, 27 Oh. 
Cine, Cir 446: 

Or.—State v. Sly, 4 Or. 277. 

Pa.—Wilkes-Barre v. Garebed, 9 
Kulp 273. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102; Case v. La Junta 
de Sanidad, 24 Philippine 250; U. S. 
y. Ten Yu, 24 Philippine 1. 

Tenn.—Aizenshtatt vy. Jackson, 1 
Tenn. Civ. A. 805. 


Wash.—Tacoma v. Boutelle, 61 
Wash. 434, 112 P 661. 

Wis.—State v. Newman, 96 Wis. 
258, 71 NW 438. 

N. B.—Moore vy. Sharkey, 26 


“Government is instituted to pro- 
tect the law- abiding against the law- 


violating. It is to protect the in- 
dustrious, the thrifty, the honest 
members of a community, against 


the idle, vicious and predatory. A 
government that fails so to do, or 
fails to have the power so to do, 
is unworthy of the name. The best 
antidote against crime and criminals 
is honest labor. Moses, the great 
lawgiver, recognized the wisdom of 
this doctrine in the great command- 
ment he wrote centuries ago, when 
he said: ‘Six days shall thou labor 
and do all thy work.’ This policy 
is dictated and demanded for the 
prosperity of any community in time 
of peace. It is doubly imperative in 
time of war, and every man, woman 
and child under special patriotic ob- 
ligations is bound to do not only 
his bit, but his best; and the police 
power of a community or common- 
wealth, and our country at large, 
may profitably be invoked against 
the idler, the loafer, the slacker, rich 
or poor, high or low, in order to 
marshal our forces and resources, 
not only for a destructive warfare 
abroad, but for our constructive wel- 
fare at home.” Welch v. Cleveland, 


977 Oh. St. 3115" 313)" 120 (NE, 206: 
98. Iil.—Hankins v. Peo., 106 Ill. 
628. 
Ind.—Williams v. Warsaw, 60 Ind. 
457. 


Mo.—St. Louis v. Schoenbusch, 95 
Mo. 618, 8 SW 791; Lebanon y. Gor- 
don, 99 Mo. A. 277, 73 SW 222; State 
v. Muir, 86 Mo. A. 642; Kansas City 
v. Hallett, 59 Mo. A. 160. 

N. Y.—Rogers v. Jones, 1 Wend. 


order throughout the municipality.%7 
has been sustained, in some cases, even to the ex- 
tent of the doubtful power of double punishment.%8 
For even those decisions which hold such double 
punishment to be violative of constitutional’ provi- 
sion are not based upon the want of municipal au- 
thority, but upon the positive prohibition against 
putting a person twice in jeopardy.%? 
regulations preservative of peace and order do not 
assume to punish crime against the state,’ but are 
confined to small offenses and lighter demonstrations 
of violence and disorder tending to crime.? They are 
essentially means for the. prevention of crime as 
well as the preservation of peace and order.* 
power to secure the peace does not include author- 
ity to enact regulations upon subjects which do 
not affect, or tend to disturb, in a legal sense, the 
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Such power 


Municipal 


The 


237, 19 AmD 493. : 
Tenn.—Greenwood y. State, 6 
Baxt. 567, 32 AmR 539. 
Double exercise of power by state 
and municipality see infra § 217. 
99. Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751; Ex p. 
Bourgeois, 60 Miss. 668, 45 AmR 
420; State v. Keith, 94 N. C. 933. 
Former | jeopardy see Criminal 


Wey ls ee v. North Carolina, 
132 “Us. Ss-13 ir 10 “SCE vai Sars ed: 


287; McLaughlin Vv. Stephens, 16, Ey 
Cas. INGOs, Oso caus ) Cranchvn Cer C. 


Ala.—Mobile v. Allaire, 14 Ala. 400. 

Ark.—Van Buren v. Wells, 53 Ark. 
368, 14 SW 38, 22 AmSR 214. 

Colo.—McInerney v. Denver, 17 
Colo. 302, 29 P 516; Hughes v. ’Peo., 
8 Colo. Boe 9 P 50. 


Ga.—McRae v. Americus, 59 Ga. 
168, 27 AmR 390. 

Ill.—Hankins y. Peo., 106 Ill. 628; 
Robbins ‘v.. Peo.; 95 Till. 175; Wragg 


v. Penn Tp., 94 ‘TH. 11, 34 AmR 199% 
Amboy v. Sleeper, 31 Tl. 499; Gard- 
ner.v. Peo., 20 Tl 430; 

Ind.—Waldo v. Wallace, 12 Ind. 
569; Ambrose v. State, 
Levy v. State, 

Kan.—State v. Topeka, 36 Kan, 76, 
12 P 310, 59 AmR 529, 

La. —Monroe Vv. Hara 46 La, Ann. 
1232, 15 S 696. 

Md.—Shafer v. Mumma, 17 Md. 331, 
79 AmD 656. 

Minn.—State v. Robitshek, 60 Minn. 
123, 61 NW 1028, 33 LRA 33; Man- 
kato v. Arnold, 36 Minn. 62, 30 NW 
305; State v. Lee, 29 Minn, 445, 13 
NW 913. 

BS" sen ORPEDR v. State, 59 Miss. 


Mo.—State v. Muir, 164 Mo. 610, 
65 SW 285 [aff 86 Mo. A. 642]; State 
v. Gustin, 152 Mo. 108, 53 SW 421; 
St. Louis v. Weitzel, 130 Mo. 600, 
31 SW 1045; Ex p. Boenninghausen, 
Ot Mio. S0te lS Wa Olam uel tem ave 
Cowan, 29 Mo. 330; St. Louis v. Caf- 
ferata, 24 Mo. 94; St. Louis v. Bentz, 
11 Mo. 61; Lebanon y. Gordon, 99 
Mo. A. 277, 73 SW 222 

N. J.—Howe v. Plainfield, 3) a NG uae 
Es. 45. 

N. Y—New York v. Hyatt, 3 E. D. 
Smith 156; Blatchley v. Moser, 15 
Wend. 215; Peo. v. Stevens, 13 Wend. 
341; Rogers v. Jones, 1 Wend. 237, 
19 AmD 498. 

Or.—Wong v. Astoria, 13 Or. 538, 
L1,.P 1295s State.v.Sly..4 Ors, 27. 

Tenn.—State v. Mason, 3 Lea 649; 


Greenwood y. State, 6 Baxt. 567, 32 
AmR 539 

Wis.—State v. Newman, 96 Wis. 
258, 71 NW 438. 


Concurrent exercise of power by 
state and municipality see infra 


2. Ex p. Slattery, 3 Ark. 484. 

Particular regulations see infra 
§ 327 et seq. 

3. Vason y. Augusta, 38 Ga. 542. 


210 [43 C.J.] 


publie peace,* but which merely may be considered 
as offenses against public policy.® 

[§ 209] e. Public Morals.6 While municipal cor- 
porations are not general guardians of public 
morals,’ and may not unduly interfere with the lib- 
erty of the citizen by forbidding acts not unlawful 
or harmful per se,° the police power of a mu- 
nicipal corporation includes the power to preserve 
the morals of its inhabitants,? and it may regulate 
or prevent such acts, practices, and occupations as 
are in themselves immoral or indecent, or as have 
a tendency to promote immorality and indecency.!? 

Rule of strict construction.1! Express authority 
for ordinances, forbidding acts not unlawful or 
harmful per se must be strictly construed in pass- 
ing upon the validity of such ordinanees.1? Unless 
authority can be found either in express language 
or fairly implied in the powers expressly granted 
or essential to the declared objects and purposes 
of the corporation, the mere fact that ordinances or 
regulations are aimed to prevent the practice of 
something that is immoral will not sustain it.*3 

[§ 210] f. Protection of Property.1* A municipal 
corporation may exercise the police power for ae 
protection of its own or other public property, 
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-or property in publie places.1® 
speaking the corporation may protect the property 


While generally 


of its inhabitants,!7 as for instance, by enactment 
of fire regulations,2® whether it may protect private 
property from encroachment of the nature of tres- 
pass is disputed, some courts maintaining the mu- 
nicipal power,!? and others holding this to be a 
function of the state.?° 

[§ 211] D. Construction. _ Ordinarily the rules 
governing the construction of municipal powers gen- 


-erally*4 apply in construing the police powers.” 


The extent of the police power of a municipal cor- 
poration must be ascertained from the law creat- 
ing it?® and from the laws bearing on the same 
subject.24 Such power should be construed with 
reference to the purpose of the incorporation,?> and 
so as to meet the dangers incident to, and arising 
out of, the subject matter.2° The validity of an 
ordinance in the exercise of the police power is not 
to be determined from its effect in a particular . 
case”? but from its general purpose and efficiency 
to accomplish the end desired.?8 The police power 
of a municipal corporation is to be strictly econ- 
strued as against private rights.°° Statutes con- 
ferring police power on municipal corporations 


4. Corvallis v. Carlile, 10 Or. 139, 
45 AmR 134. 

5. Corvallis v. Carlile, supra. 

6 See also Constitutional 


7. Jonesville v. Boyd, 161 La. 278, 
108 S 481. 

gs. Ark.—Buell vy. State, 45 Ark. 
336 [foll Paralee v. Camden, 49 Ark. 
165, 4 SW 654, 4 AmSR 35]. 

Ky. —MceNulty v. Toof, 116 Ky. 202, 
75 SW 258, 25 Kyl 430; Hechinger 
v. Maysville, 57 SW 619, 22 KyL 
486, 49 LRA 144; Gastenau V..Com., 
108 Ky. 473, 56 Sw 705, 22 Kyl 157, 
94 AmSR 386, 49 LRA 111. 

La.—Jonesville v. Boyde, 161 La. 
278, 108 S 481. 

Minn.—State vy. Hammond, 40 
Minn, 43, 41 NW 243. 

Mo.—Carthage v. Block, 139 Mo, A. 
386, 123 SW 483. 

N. C.—State v. Webber, 107 N. C. 
962, Pr; SE 598, 22 AmSR’ 920. 

Oh. —Cady v. Barnesville, 4 Oh. 
Dec. (Reprint) 396, 2 ClevLRep 100; 
O’Brien v. Cleveland, 4 Oh. Dec. (Re- 
print) 189, 1 ClevLRep 100. 

Utah. —Ogden City v. McLaughlin, 
5 Utah 387, 16 P 721. 

Wash.—Plumas v. Cosmopolis, 128 
Wash. 697, 223 P 1052. 

[a] Where an act is not essen- 
tially criminal, under the law of the 
|state, a municipal ordinance will not 
‘make it so. Huron y. Carter, 5 S. D. 
4,57 NW 947. 

Invasion of private rights gen- 
crayy. see infra § 230. 

C.—Moore vy. Greensboro, 
191" N. C. 592, 182 SE 565. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102. 

' Utah.—Salt Lake City v. Doran, 42 
Utah 401, 131 P 636. 

Wash.—Plumas v. Cosmopolis, 128 
Wash. 697, 223 P 1052; Tacoma v. 
Boutelle, 61 Wash, 434, 112 P 661. 


Law 


eee Ark.—Buell v. State, 45 Ark. 
' Gal.—In re Ah Cheung, 136 Cal. 
678, 69 P 492; Ex p. Smith, 38 Cal. 


702. 
' Ga.—Braddy v. Milledgeville, 74 
Ga. 516, 58 AmR 448. 

Ky.—Louisville v. Wehmhoff, 116 
Ky. 812, 76 SW 876, 79 SW 201, 25 
KyL 995: Dunn” v. ‘Com., 105 Ky. 
834, 49 SW 813. 20 Kyl 1649, 88 
AmSR 344, 48 LRA. 701. 

La.—Ruston v. Perkins, 114 La. 
(851, 38 S 583. 


Mich.—Grand Rapids v. 
93 Mich. 135, 53 NW 6. 

Minn.—State v. Hammond, 40 Minn. 
43, 41 NW 243. 

Mo.—St. Louis v. St. Louis World 
Pub, Co., 227 Mo. 146, 126 SW 1019. 

Nebr.—Perry v. State, 37 Nebr. 623, 
56 NW 315. 

N. J.—Hoboken v. Greiner, 68 N. J. 
L. 592, 53 A 693. 

N. G—Moore v. Greensboro, 191 
N.C. 592, 13258 565, 

Oh.—Froelich v. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Billington v. 
Hoverman, 18 Oh. Cir; (Oh oe SS RT Oh. 
Cir. Dec. 358. 

Philippine.—Vinco v. Hinigaran, 41 
Philippine 790; U. S. v. Salaveria, 39 
Philippine 102; Case v. La Junta 
de Sanidad, 24 Philippine 250. 
oe C.—State v. Williams, 11 S. C. 

Tenn.—Aizenshtatt vy. 
Tenn. Civ. A. 805. 

Utah.—Salt Lake City v. Doran, 
42 Utah 401, 131 P 636. 

W. Va.—Bissett v. Littleton, 87 
ass 127, 104 SE 289, 20 ALR 


Bateman, 


Jackson, 1 


See also supra § 192. 
San Ark.—Buell vy. State, 45 Ark. 
Minn.—State v. Hammond, 40 Minn. 
43, 41 NW 243. 
N. C.—State v. Webber, 107 N..C, 
962, 12 SH 508, 22 AmSR’ 920. 


Oh.—Cady v. Barnesville, 4 Oh. 
Fee (Reprint) 396, 2 ClevLRep 


Utah.—Ogden City v. McLaughlin, 
5. Utah 387,16 P.721. 
W. Va.—Bissett v. Littleton, 87 
W. Va. 127, 104 SE 289, 20 ALR 


1478. 

13. St. Louis v. St. Louis World 
Pub. Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
SW 495, 136 AmSR 648, 27 LRANS 
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14, Cross references: 
ar eerie regulations see infra 


Fire regulations see infra § 439. 
aT peace and order see supra 
State v. Merrill, 37 Me. 329. 
[a] Artificial canal.—A grant of 
power to a mayor and common coun- 
cil of a city to secure the protec- 
tion of persons and property therein 
authorizes such officers to construct 
an artificial canal, although partly 
outside of, the city, to carry the 
waters of a natural stream which 


flowed through the city, and often 
overflowed, injuring the property of 
the city. Wilson v. Boise City, 6 
Ida.) 392,555 22488. 

[b] Digging in streets.—Spring- 
field. Water Co. v. Darby, 199 Pa. 
400, 49 A 275. 

Combustibles and explosions see 
infra § 434. 


16. Consolidated Tract. Co. v. 
East Orange Tp., 63 N. J. Li 669, 44 
A 1099. 

17. Crawfordsville v. Braden, 130 


Ind. 149, 28 NE 849, 30 AmSR 
14 LRA 268. 


214, 


18. See infra § 439. 
sa Brownville v. Cook, 4 Nebr. 

20. Horn v. Peo., 26 Mich. 221; 
Bregguglia v. Vineland, Oa FONw ts iv 
168, 20 A 1082, 11 LRA 407, 

21, See supra § 191. 

22. See infra this section. 

23.7 Helena © Light; ete 7 Cogmeve 
Helena, 47 Mont. 18, 130 P 446. 

24. Helena Light, etcue. Cone ve 


Helena, supra. 

25. Theisen v. McDavid, 34 Fla, 
440, 16 S 321, 26 LRA 2384. 

26. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; Salt Lake City v. Salt 
Lake City Ba. of Education, 52 Utah 
ie Lib eR eed: 

27. Detroit Bldg. Commn., v. 
Kunin, 181 Mich. 604, 148 NW 207, 
AnnCas1916C 959; Rochester v. Gut. 
berlett, 211 N. Ye 309, 105 NE 548, 
LRA1915D 209, AnnCasi915C 483; 
Stubbe v. Adamson, L773 APR. Div. 
305, 159 NYS 751 [aff 220 N, Y. 459, 
116 NE 872]. 

28. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; Rochester v. Gutberlett, 
261) Nas 309, 105 NE 548, LRA1915D 
209, ‘AnnCas1915C 483; Stubbe v. 
Adamson, 173 App. Div. 305, 159 NYS 
751 [aff 520 N. Y. 459, 116 NE 3721; 
Buffalo v, Stevenson, "145 App. Div. 
117, 129 NYS 125. [app dism 4207 
N. Y. 258, 100 NE 798]; Wiseman y. 
Close, 183 NYS 353. 

Matters considered in determining 
reasonableness of regulations gen- 
erally see infra § 319. 

29.. Masonic Fraternity Temple 
Associm (Vo, (Chicago) 218105 Des iA, 
Russell v. Fargo, N. D. 300, 148 
NW 610; Ex p. Heidleberg, 51, Tex, 
@ 581, 108 SW 395; Re Taylor, 11 

an. 


Rule of strict construction of 
power generally see supra § 192. 

Invasion of private rights gen- 
erally see infra § 230. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 211-213] 


should be so construed as not to authorize an un- 
A statute, in so far 
as it enumerates police powers previously possessed 
by a municipal corporation, at common law, is 
merely declaratory of the common law.*+ 
in creating mu- 


reasonable exercise thereof.®° 


is competent for the legislature, 


MUNICIPAL CORPORATIONS 


While it 


nicipal corporations, to deprive them of all common- 
V. EXERCISE OF POWERS GENERALLY 


\ 


[§ 212] A. In General. 


tent of their exercise.*¢ 


ercise all the granted power.®®* 


[§ 213] B. Surrender of Powers.*° 


20. Schoen v. Pylant, 162 Ga. 565, 
134 SE 304, 46 ALR 1480. 

31. Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 
28 AmSR 185, 13 ALR 481, 

32. Inherent or common-law 
‘powers see supra § 188. 

. 33. See Constitutional Law § 418. 

34 Mt. Vernon First Nat. Bank v. 
Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 18 ALR 481. 

35. See supra § 1738 et seq. 

36. See infra § 216. 

37. See infra § 235. 

38. See infra § 248. 

39. Brenham y. Holle, 
* A.) 153 SW 345. 

40. Cross references: 
Capacity to contract see infra XV in 

1 7 Ong a 
Delegation of powers see infra § 237. 
Estoppel of municipal corporation see 

Estoppel §§ 190-198 

41. See Constitutional Law § 423. 

42. See supra § 179. 

43. U. S.—Paducah vy. Paducah R. 
EO Ol Ve Sanco, 45. -SCt..335,. 67, 
L. ed. 647; East Hartford v. Hartford 
Bridge Co., LOM Eo w. oT 1, o'41, 13° FL, 
ed. 518, 531; Goszler v. Georgetown, 
6 Wheat. 593, 5 da. Ed. "aso New 
Orleans y. O’Keefe, 280 Fed. 92 [aff 
273 Fed. 560]; Puget Sound Tract., 


Glex GL. 


etc., Co. v. Reynolds, 223 Fed. 371 
bade 2441. IS bt 4 ae SCt’ 705," "61 
mi, ed. t325']> Et. Smith Light, 'etc., 


Co. v. Ft. Smith, 202 Fed. 581; South- 
ern. Pac. Co. y. “Portland, 177 Fed. 
958 [aff 227 U. S. 559, 33 SCt 308, 
57 L. ed. 642]. 

Ala.—Montgomery v. Capital City 
Water Co, 92 Ala. 361, 9 S 339. 

Ark.—Sander  v. Blytheville, 164 
Ark. 434, 262 SW 23; Pierce Oil 
Corp. v. Hope, 12g Ark, 38. 190 “Sow 
405, AnnCas1918E 148; Ft. Smith v. 
Hunt, 72° Ark. 556, 82 Sw 1638, 105 
AmSR 51, 66 LRA 238. 

Calin re Pfahler, 150’ Cal.’ 71, 
88 P 270, 11-LRANS 1092, iN ‘AnnCas 
Chie Thompson Vv. Alameda, 144 Cal. 
281, 77 P 951; Maguire v. Reardon, 
41 Cal. A. 596, Tso Os. 

Fla.—Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 28 AmSR 558, 9 
LRA 69. 

Ga.—Green v. Atlanta, 162 Ga. 641, 
135 SE 84; Georgia R., ages Co. v. 
State R. Commn., 149 Gal , 98 SE 696. 

Tll. —Lockwood, etc., Co. Vv. Chicago, 
279 Til. 445, 117 NE 81; Chicago v. 
Pennsylvania. Co.,°'252 Til. 185, 96 
NE 833, 36 LRANS 1081,, AnnCas 
1912D 400; Chicago v. Chicago Union 
Tract. Co.,* 199 -Ti1/°259% 65° NE 243, 
59 LRA 666; Kreigh v. Chicago, 86 
Ill. 407; Carbondale v. Wade, 106 Ill. 
A. 654; Marshall y. Cleveland, etc., 
remo. 80 Tie AY 681: Thinois’ Cent: 
Hospital for Insane v. Jacksonville, 


6t- ir Al* 1995 ‘Carlyle “Water, etc., 
Co.” v. Carlyle; °3l Pl6)A, 325 {aff 
140 Ill. 445, 29 NE 556]. 


Ind.—Diréctor Gen. of Railroads v. 
Nicewanner, 193 Ind. 463, 141 NE 


Powers given to a mu- 
nicipal corporation®® may be limited as to the ex- 
A power must be exercised 
by the official or body on whom it has been con- 
ferred*? and in the manner provided by law.38 
- It is no objection to an ordinance enacted in pur- 
suance of a legislative grant that it does not ex- 


[By Juan D. Miranpa] 


As the state 


is, )Centraly Union)’ Telan©o;), ysl In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
NE 628; New Albany v. New Albany 
St. R. Co., 172 Ind. 487, 87 NE 1084; 
Shea v. Muncie, 148 Ind. 14, 46 NE 
138; Valparaiso v. Gardner, 97 Ind. 1, 
49 AmR 416; Peru v. Gleason, 91 Ind, 


568. * 
Iowa.—Mart v. Grinnell, 194 Iowa 
499, 187 NW 471. 
Ky.—Tilford v. Belknap, 126 Ky. 


244, 103 SW 289, 31 KyL 662, 11 


LRANS 708. 

La.—McNeely v. Vidalia, 157 La. 
338, 102 S 422; Capdevielle v. New 
Orleans, ete., R. Co., 110 La. 904, 34 
S 868; New Orleans Gas-Light Co. 
v. New Orleans, 42 La. Ann, 188, 7 
S 559; New Orleans Third Municipal- 
ity v. Ursuline Nuns, 2 La. Ann. 611. 

Md.—Tighe vy. Osborne, 131 A 801, 
43 ALR 819; State v. Burkett, 119 
Md. 609, 87 A 514, AnnCas1914D 345; 
iciae v. Graves, 19 Md, 351, 81 AmD 
39. 

Mich.—Miller v. Kalamazoo, 140 
Mich. 494, 103 NW 845; Gale vy. Kala- 
mazoo, 2% Mich. 344, 9 AmR 80. 

Minn.—St. Paul v. Chicago, etc., R. 
Co., 189 Minn. 322, 166 NW 335; State 
vy. Great Northern R. Co., 134 Minn. 
249, 158 NW_ 972; State v. Minne- 
apolis Park Comrs., 100 Minn. 150, 
110 NW 1121, 9 LRANS 1045; State 
v. Northern Pac. R. Co., 98 Minn. 
429, Ae NW 269; State v. St. Paul, 
etc., Cas49'8 Minn. 380, 108 NW 261. 

Mo. Be hon Cemetery Assoc. _ Vv. 
Kansas City, 252 Mo. 466, 161 SW 
261; Carthage v. Garner, 209 Mo. 688, 
108 SW. 521; Sluder-.v. .St.. Louis 
Transit Co., 189 Mo. 107, 88 SW 648, 
5 LRANS 186; St. Louis v. Russell, 
116 Mo. 248, 22 SW 470, 20 LRA 
721; State v. Laclede Gaslight Co., 
102 Mo. 472, 14 SW 974, 15 SW 383, 
22 AmSR 789; National Water Works 
Cory Kansas” City, 20, = Mor A237 
Kansas City v. Corrigan, 18 Mo, <A, 
206. 

Mont.—Helena Light, etc., Co. 
Helena, 47 Mont. 18, 130 P 446. 

N. Y.—New York v. Second Ave. 
RIM Corezs2iUN? Ye 2617 Thompson “yi. 
Schermerhorn, 6 N. Y. 92, 55 AmD 
385; Van Ingen v. Hudson Realty 
Co., 106 App. Div. 444, 114 NYS 645; 
Whitney v. New York, 6 AbbNCas 
829 note; Coates v. New York, 7 Cow. 
585; Brick Presb. Church v. New 
York, 5 Cow. 538. But see New York 
Fire Dept. v. Atlas Steamship Co., 
106 N.Y. 566, 13 NE ‘329 (the’ fire 
department of New York City in the 
enforcement of ,the provisions of the 
building laws applicable to the city 
is not estopped by the fact that the 
dock department of New York City 
made an illegal lease to defendant of 
the property sought to be subjected 
to the lawful regulations). 

N. C.—State vy. Atlantic, ete, R. 
Co 14 iN C.. 736, 53°-SH 290: 

Oh.—Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655; Union Sav. Bank, 


Vv. 
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law police powers*? and to provide that they shall 
possess and exercise such only as are conferred by 
statute,®* such intention of the legislature will not 
be inferred simply because some of the common- 
law powers are enumerated, while no mention is 
made of others.** 


: 


may not, by any law or contract, surrender or re- 
strict any portion of the sovereignty which it holds 
in sacred trust for the public weal,*! so a municipal 
corporation, as a governmental agency,** cannot 
surrender or contract away its governmental fune- 
tions and powers,*® nor such functions as are re- 
garded as mandatory,** and any attempt to barter 
or surrender them is invalid.*® 
these rulings are made seems applicable also to 


The maxim on which 


etce., Co. v. Norwood, 12 Oh. Dec. 
(Reprint) 198; Corry v. Cincinnati, 10 
Oh. Dec. (Reprint) 601, 22 CineLBul 
194, 

Or.—Pearson v. Twohy, 113 Or. 230, 


231 P 129, 36 ALR 1113; Portland 
v. Cook, 48 Or. 550) SS teed, 
LRANS 733. 


Pa.—Valley R. Cos. v. Harrisburg, 
280 Pa. 385, 124 A 644; Coatesville 
v. Coatesville Electric Light, ete., 
Co., 32 Pa. Super. 513;, McKeesport 
v. McKeesport, ete. Pass. R. Co., 2 
Pa. Super. 242; Edison Electric Illum. 
Co. vy. ‘Tamaqua,’ 13 Pa. {Dist 336- 
Shenandoah Borough v. Schuylkill 
Tract. Co., 27 .Pa.. Co. 465; "Burgess 
a et Tel., etc., Co., 15 Montg. 

Ow oe 

Tenn.—Knoxville v. Knoxville Wa- 
ter Co., 107 Tenn. 647, 64 SW 1075, 
61 LRA 888 [aff 189 epeich 434, 23 
SCe-531, 47 Li. ede (887). 

Tex.— Waterbury v. Laredo, 68 Tex. 


565, 5 SW 81; Fink v. Clarendon, 
(Civ. A.) .282 SW 912; Henrietta 
Country Club v. Jacobs, (Civ. <A.) 


269 SW 187; Fort Worth v. Fort 
Worth First Baptist Church, (Civ. A.) 
268 SW 1016; Hanzal v. San Antonio, 
(Civ, A.) 221 SW 237; Texarkana Gas, 
ete., Co. v. Texarkana, 58 Tex. Civ. 
A. 109, 1238 SW 213. 

Utah.—Retan v. Salt Lake City, 
63 Utah 459, 226 P 1095; St. George 
v. Publie Utilities Commn., 62 Utah 
453,,.220° P7205. Utah- Hotel -Coj v. 
Public Utilities Commn., 59 Utah 389, 
204 P 511; Brummitt v. Ogden Wa- 
terworks Co., 33 Utah 289, 93 P 828. 


Va.—McCrowell v. Bristol, 89 Va. 
652. 
Wash.—Tacoma v. Boutelle, 61 


Wash. 484, 112 P 661. 

Wis.—Superior v. Roemer, 154 Wis, 
345, 141 NW 250; Lauenstein v. Fond 
du Lac, 28 Wis. 336. 

Can.—Cobalt v. Temiskaming Tel. 
Co., 59 Can. S. C, 62,'47 DomLR 301. 

Ont.—Hair v. Meaford, 31 Ont. L. 
124, 6 OntWN 115, 26 OntWR 454, 20 
DomLR 475 (dism app 5 OntWN 868, 
25 OntWR 689]. 

Sask.—Swift Current v. Leslie, 13 
Sask. L. 176, 52 DomLR 582, [1920] 
1 WestWkly 467. 

fa] Rule applied.—(1) Power to 
regulate streets. State v. Burkett, 
119 Md. 609, 87 A 514, AnnCas1914D 
345. (2) A municipality cannot, in 
the absence of constitutional or stat- 
utory authority, surrender its right 
to regulate and fix rates for services 
rendered to the public. Brummitt v.: 
Ogden Waterworks Co., 33 Utah 289, 
93° P? 828: 

44. Gillett v. Logan County, 67 
Hl? 2560" Hannibal, “etc:) “R, "Cos ey. 
Marion County, 36 Mo. 294; Edwards 
v. Watertown, 24 Hun (N. Y.) 426, 61 
HowPr ‘463. 

Mandatory powers generally see 
supra § 181. 

45. Ga.—wWestern, etc., R. Co. v. 
Young, 83'*Ga. 512,° 10 SH’ 197. 
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those municipal powers which are merely discre- 
tionary, and it has been so ruled.*® 
corporation can make concessions by which the gen- 
eral welfare is promoted in securing the services 
of some public utility, and which do not involve 
the surrender of its necessary governmental funce- 


tions.47 Sometimes courts have 


tracts whereby the governing body has assumed to 
barter away municipal rights and apparently sur- 
render sovereign power,*® on the ground that their 
invalidation would impair the obligation of con- 
tracts, in violation of the federal constitution ;*9 
but this constitutional provision is applicable only 
when the repudiation of the contract is attempted 


by legislation.°° 


Forfeiture of governmental powers by nonuser. 
It has been held that governmental functions 
granted to a municipal corporation by the legisla- 
ture may be forfeited by failure of the corporation 
to exercise them for a period of many years.*! 

[§ 214] C. Conditions Precedent—1. In General. 


La.—New Orleans Third Munici- 
party v. Ursuline Nuns, 2 La. Ann. 
611. 


Minn.—State v. Minneapolis Park 
Comrs., 100 Minn, 150, 110 NW 1121, 
9 Te 1045. 

Y.—Whitney v. New York, 6 
AppNGas 329 note. 

Wis.—Superior v. Roemer, 154 Wis. 
345, 141 NW 250. 

46. Md.—Baltimore vy. Scharf, 54 
Md. 499. 

Mass.—Day v. Green, 4 Cush. 433. 

Mo.—Rueggles v. Collier, 43 Mo. 353. 

N. J.—State v. Paterson, 34 N. J. 
EE eLos: 

N. Y.—Thompson v. Schermerhorn, 
6: IN. Y.; 92, 55: -AmD 455. 

47. Florida East Coast R. Co. v. 
Miami, 76 Fla, 277, 79 S 682, 1 ALR 
303; Texarkana Gas, etc., Co. v. Tex- 
tog 58 Tex. Civ, A, 109, 123 Sw 

48. Detroit v. Detroit Citizens’ St. 
R.. Co.,’. 184° U., 8S... 368, 22°.SCt. 410, 
46 L. ed. 592; Walla Walla v. Walla 
Walla, Water (Co. 472) 0U.4/S.4 as 
SCL TT, 43. 1. é6d.341 State -v. Cin- 


cinnati Gas Light, ete. Co., 18 Oh. 
Saas See Constitutional Law 


Contracts respecting rates charged 
by public utilities see infra § 557. 

49. See cases supra note 48. 

50. Walla Walla v. Walla Walla 
Water Co., 172 U. S. 1, 43 L. ed. 341; 
West Virginia Cent. Land Co. v. Laid- 
ley, 159 U. S. 103, 16 SCt 80, 40 L. ed. 
91; Haywood v. Savannah, 12 Ga. 404; 


Davenport Gas Light, ete., Co. v. 
Davenport, 13 Iowa 229; Neill v. 
Gates, 152 Mo. 585, 54 SW 460. 

ole Oincinnati,.-ete.” a4 Cov. fvi 


Baughman, 116 Ky. 479, 76 Sw Bion by 
25 KyL 705 (seventeen years). 

52. Des Moines v. Gilchrist, 67 
Iowa 210, 25 NW 136, 56 AmR 341; 
Batsel v. Blaine, 4 Tex. A. Civ. Cas. 
§ 195, 15 SW 2838; Riopelle v. Mont- 
real, 44 Can. S. C.-579,. 582: 

“When the law invests a person 
with authority to do an act which, 
if done without express legal sanc- 
tion, would be an offence, the condi- 
tions subject to which the act is 
authorized must be complied with lit- 
erally. In other words, where the 
legislature has thought fit to direct 
the doing of something which but 
for that direction or authority would 
be an actionable wrong it is in- 
cumbent on the party who professes 
to exercise the power conferred by 
the statute to prove beyond all doubt 
that he strictly complied with the 
conditions subject to which the 
power has been conferred.” Riopelle 
v. Montreal, supra. 

[a] Submission 


to voters.—(1) 
Const.“.art: “16 §. 23, 


providing that 


j cattle, 


MUNICIPAL CORPORATIONS 


A municipal 


‘ tion.®s 


sustained con- 


nance.°® 


(86 913-215 


If the exercise of a power granted is Sais to 
conditions, such conditions must be complied with 
before the power ean be exercised.*” 

[§ 215] 2. Prerequisite Notice to Corporate Ac- 
Notice is not at common law a prerequisite 
to the exercise of the police power in ease of 
emergency ;°* but in the absence of an actual emer- 
gency it seems that some notice is required;** and 
of course notice is a prerequisite to the exercise 
of police power when made so by statute or ordi- 
When notice 
notified will be bound.** 

Requisites and sufficiency. The notice should be 
certain and definite.*® 


is necessary, only those 


It should be so framed as 


to give full information of the nature of the action 


and manner.®? 


the legislature may regulate live 
stock in the stock-raising portions 
of the state, and pass general or 
special laws for the inspection of 
“provided that any local law 
thus passed shall be submitted to the 
freeholders of the section to be af- 
fected thereby,’ does not require a 
municipal ordinance forbidding cattle 
to run at large in the city. to be 
submitted to, and approved by, the 
freeholders of the city. Batsel v. 
Blaine, (Tex. A.) 15 SW _ 283. (2) 
Under Miller Code § 457, which au- 
thorizes a city to prohibit the erec- 
tion of wooden buildings within cer- 
tain limits as a precaution against 
fires, on petition of certain of the 
owners of property, Such petition is 
a necessary prerequisite to the ex- 
ercise of the power; and an ordi- 
nance to that effect, passed with- 
out a petition therefor, is void. Des 
Moines vy. Gilchrist, 67 Iowa 210, 25 
NW 136, 56 AmR 341. 

53. Notice in proceeding” to abate 
nuisance see infra § 527. 

Notice of intent to pass ordinance 
see infra § 840. 

54. Miller v. Valparaiso, 10 Ind. 
A. 22, 37 NE 418; Lemmon v. Guthrie 
Center, 113 Iowa 36, 84 NW 986, 86 
AmSR 3861; Cole v. Kegler, 64 Iowa 
59, 19° NIW: 8435 Com.) v., Cutler; 
Thach.. .Or.: ‘Cas..xOVvass.). hou | Ones. 
INum.*Co. vi." Grant, 55 Hun 222-7 
NYS 788; Reynolds v. Schultz, 27 
N. Y. Super. 282, 34 HowPr. 147. 

55. Louisville v. Webster, 108 Ill. 
414; Cole v. Kegler, 64 Iowa 59, 19 
NW 843; Stretch v. Cassopolis, 125 
Mich. 167, 84 NW 51, 84 AmSR 567, 
51 LRA 345; Reynolds v. Schultz, 27 
N. Y. Super. 282, 34 HowPr 147. 

[a] “Even in the case of a con- 
flagration raging so as to threaten to 
destroy property not yet on fire, it 
has been deemed necessary, in order 
to protect public officers, authorizea 
to blow up intermediate buildings 
to prevent its spread, from the bur- 
den of establishing its necessity, to 
provide compensation for the owners 
of the property destroyed.” Reynolds 
v. Schultz, 27 N. Y. Super. 282, 304, 
34 HowPr 147. 

[b] Notice to remove trees.—A 
village, acting under the General 
Incorporation Act (Comp. L. ec 87), 
providing that villages may remove, 
cut down, or trim shade trees stand- 
ing within the highway when public 
necessity demands, must give notice 
to an abutting owner that public ne- 
cessity requires the removal of such 
trees, and give him an opportunity 
to transplant or remove them, before 
it can itself cut down and remove 
them. Stretch ov. .Cassopolis, 125 
Mich. 167, 84 NW 51, 84 AmSR 567, 


contemplated® and of the proceedings which it is 
intended to adopt.®° 
ment of statute or by-law must be given by the 
prescribed authority, and in the prescribed time 
It must point out specifically the 
acts to be done or the defect to be remedied.®* 


Notice pursuant to require- 


51 seen 345. 
6 Ala.—Tarrance_ v. 
196 Ala ass tir LO 
Tl. Ward v. Murphysboro, 77 Ill. 
A. 


549. 

Me.—Swett v. Sprague, 55 Me. 190. 
Mich.—Peo. v. Bennett, 83 Mich. 
457, 47 NW 250. 

Mo.—Hichenlaub vy. St. Joseph, 113 
Mo. 395, 21 SW 8, 18 LRA 590; St. 
Louis v. Goebel, 32 Mo. 295. 

N. Y.—New York Fire Dept. v. 
Williamson, 24 N. Y. Super. 476, 16 
AbbPr 402; Cushing v. Buffalo Bd. . 
of Health, 138 NYSt 783; Matter of 
Unsafe Bldg., 1 AbbNCas 464. , 

Pa.—Philadelphia v. Dungan, 124 
Pa. 52, 16 A 524; Hasby v. Phila- 
delphia, 67 Pa. 337. 

Vt.—Verder v. Ellsworth, 59 Vt. 
354;,. 10 JA 89. 

W. Va.—Davis v. Davis, 40 W. Va. 
464, 21 SE 906. 

Can.—Riopelle v. Montreal, 44 Can. 


Chapman, 


Ss Ge big: 
57. Portsmouth v. Snell, 8 N. H. 
338. 
58. Riopelle v. Montreal, 44 Can. 
S. Fe. poo. . 
59. Riopelle v. Montreal, supra. 
60. Riopelle vy. Montreal, supra. 
61. Vason v. Augusta, 38 Ga. 542. 


See State v. Ford, 36 La. Ann, 903 
(where a police regulation empowers 
the mayor of .a city to order the 
summary removal of an occupant 
from a house for certain causes, an 
occupant was not brought within the 
jurisdiction of the police court by 
failing to comply with an order of 


removal issued by a sergeant of 
police). 
fa] Need not run in name of 


state.—A summons in the nature of 
an order to show cause, issued by a 
town council to one charged with 
keeping a nuisance, not being a writ 
of process within the meaning of the 
constitution, need not run in the 
name of the state. Davis vy. Davis, 
40 W. Va. 464, 21 SE 906. 

62. New York Fire Dept. v. Wil- 
liamson, 24 N. Y. Super. 476, 16 Abb 
Pr 402. 

63. Louisville v. Webster, 108 Ill. 
414; Com. v. Badger, 243 Mass. 137, 
137 NE 261; Verder v. Ellsworth, 59 
Vt. 354, 2010), Ag 389). 

[a] Notice held insufficient.— 
Com. v. Badger, 243 Mass. 137, 137 
NE 261. 

[b] New notice.—(1) If, pending 
proceedings to compel the erection of 
five fire escapes, it is concluded 
that two are enough, a new notice 
must be given. New York Fire Dept. 
v. Sturtevant, 33 Hun (N. Y.) 407. 
(2), Under I sCisTd) <p 13384 eT 62.55 
as amended hy L. (1874) p 734 c¢ 547, 
the preliminary notice of the survey 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 215-216] 


If essentials are not prescribed by law, then rea- 
The notice must be 


sonable notice is sufficient.%* 
to the owner,®®> and records will 


notice has been held sufficient in some cases;*? this 
is so also of notice posted on the premises,®* but 
generally written notice is required.®® 
ment that every notice or order in relation to build- 
ing regulations must be served within a designated 
number of days before the time for the doing of 
the thing in relation to which it shall have been 
issued’? applies whether the violation of the regu- 
lations is considered a criminal proceeding" or a 


civil action.” 


[§ 216] D. Extent and Limits—1l. In General. 


of an unsafe building, served on the 
owner, is the foundation of the juris- 
diction of the court. Hence, on the 
mirial of the truth of a report of 
the survey, which, in addition to the 
defect mentioned in the notice, em- 
braced many particulars showing 
the general unsafe ‘condition of the 
building, only the truth as to the 
defect mentioned in the notice could 
be tried, and to compel repairs in 
other respectS a new survey upon 
proper notice must be had. Matter 
of Unsafe Bldg., 1 AbbNCas (N. Y.) 
464, 
64. New York Fire Dept. v. Wil- 
liamson, 24 N. Y. Super. 476, 16 Abb 


Pr 402. 
65. Portsmouth vy. Snell, 8 N. H. 


338 (to “all owners residing in the 
town”). See Ward v. Murphysboro, 
77 Till. A. 549 (holding that notice 


eannot be waived by the owner). 
66. Philadelphia v. Dungan, 124 
Pa. 52,* 16° A 624. See Swett v. 
Sprague, 55 Me. 190 (the order of 
notice provided by statute relating to 
dangerous buildings, passed at a 
legal meeting of the mayor and alder- 
men, is legal, when the record shows 
that the mayor was present and par- 
ticipated in the proceedings, no sepa- 
rate action of the mayor being. nec- 
essary); Easby v. Philadelphia, 67 
Pa. 337 (the acts of assembly au- 
thorized the councils of Philadel- 
phia by ordinance to require owners 
of docks in the Delaware and Schuyl- 
kill to cleanse them, and on default, 
after thirty days’ notice, the city 
was to do the work and apportion 
the expense on owners of -adjoining 
wharves, ete., according to the ex- 
tent of the wharves, and to enter 
liens for the expense;.the act of 
May 20, 1864 vested these powers 
in the port wardens, the liens to be 
collected by the city solicitor and 
claims filed to be governed by the 
same rules of evidence as those for 
the removal of nuisances by the 
board of health; it was held that 
the recital, in a claim for such work, 
that notice of an, order by the 
wardens to cleanse the docks had 
been given was prima facie evidence 
that the order had been made). 
67. WHichenlaub v. St. Joseph, 113 
Mo. 395, 21 SW 8, 18 LRA 590. 
68. Cushing v. Buffalo Bd. of 
Health, 13 NYSt 783. 
69. St. Louis v. Goebel, 32 Mo. 
as may oaks v. Montreal, 44 Can. 
EOE 


Ss. 

70. See Peo. v. Sagat, 204 App. 
Div. 485, 198 NYS 449 (Tenement 
House L. § 42). 


71. Peo, v. Sagat, supra. 

72. Peo. v. Sagat, supra. 

73. U. S.—Ottawa v. Carey, 108 
is.. ILO, E2NSCErs61, 27 1a ned. 669; 
Minturn v. Larue, 23 How. 435, 16 
L. ed. 574. 


Cal.—Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96; Douglass v. 
Placerville, 18 Cal. 643. 

Colo.—Thomas y. Grand Junction, 
aE Colo, SAN 80, 569 P66 5 

Conn. __Willard Vv. Killingworth 
Borough, 8 Conn, 247. 

Fla.—Roach v. Ephren, 82 Fla. 523, 
90 S 609; Ex p. Sims, 40 Fla. 432, 
25 S 280. 
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Oral 


control.®® 


ter.76 
A require- 


power.’ 


Ill—Agnew v. Brall, 124 Ill. 312, 
16 NE 230. 

Ind.—Ft. Wayne Pugst Presb. 
Church v. Ft. Wayne, 36 Ind. 338, 
10 AmR 35. 

Iowa.—Ebert v.. Short, 199 Iowa 


147, 201 NW 1793; Logan v. Pyne, 43 


Towa 524, 22 AmR 261; Clark v. 
Davenport, 14 Iowa 494, 
Mass.—Spaulding vy. Lowell, 23 
Bick. "Ti: 
Minn.—St. Paul v. Laidier, 2. Minn. 
190, 72 AimD 89. : 
ae ee v. Canton, 35 Miss. 
) 
N. J.—Meday v. Rutherford, 65 


N. J. L. 645, 48 A 529 


Oh.—Collins v. Hatch, 18 Oh, 523, 
51 AmD 465. 

Pa.—Lesley v. Kite,'192 Pa. 268, 
43. A 959. 

ta) ol. 


Heeney v. Sprague, 11 R. I. 
456, 23 AmSR 502. 
. Tenn.—Nichol  v. Nashville, ) 
Humpur. 252. 
Tex.—Brenham y. Brenham Water 
Co., 67 Tex. 542, 4 SW 143. 
Va.—Winchester v. Redmond, 93 
Va. 711, 25 SE 1001, 57 AmSR 822. 
Wis.—Quint v. Merrill, 105 Wis. 
406, 81 NW 664. 
74. See infra § 226. 


75. See infra § 219. 
76. See supra § 186. 
77. See supra § 202. 
78. U. S.—Dobbins v. Los Angeles, 


195 U. S. 223, 25 SCt 18, 49 LL. ed. 169° 

Ala.—Hidge v. Bessemer, 164 Ala. 
599, 51 S 246, 26 LRANS 394. 

Alaska.—Guidoni v. Wheeler, 5 
Alaska 229, 

Cal.—Ex p. Hadacheck, 165 Cal. 
416, 132 P 584, LRA1I916B 1248 [aff 
239 U. S. 394, 36 SCt. 143, 60 Li. ed. 
348, AnnCas1917B 927]; In re Hall, 
DOW Cal- Aco 786,5195) PHons. 

Fla.— hx p. Harrell, 76) Mla, 4, 79 
S 166, LRA1918F 514; Waller v. Os- 
ban,” 60° Ma, £268). 52S. 9.7.0: 

Ga.—Smith v. Atlanta, 141 Ga. 769, 
132 35) 56. 

1ll.—Haskell v. Howard, 269 Ill. 
550, 109 NE 992, LRAI916B 893; Chi- 
cago v. Pennsylvania Co, 252 MI. 
185, 96 NE 833, 86 LRANS 1081, 
AnnCas1912D 400. 

Kan.—Smith vy. Hosford, 106 Kan. 
$63, 187 P 685. 

Ky.-—Tolliver v. Blizzard, 143 Ky. 
778, 187 SW 509, 34 LRANS 890. 

: b 3 y, 112 Me. °8, 
90 A 431, AnnCasi917A 196. 

Md.—Tighe v. Osborne, 133 A 465, 
43 ALR 819; Stubbs v. Scott, 127 Md. 
86, 95 A 1060. 

Minn.—Meyers v. Minneapolis, 154 
Minn. 238, 189 NW 709, 191 NW 609. 

Miss.—Johnson y. Philadelphia, 94 
Miss. 84, 47 S 526, 19 LRANS 637, 
19 AnnCag 103. 


Mo.- St. Louis v. Hvraiff, 301 Mo. 
231, 256 SW ..489; St.. Louis v. St. 
Louis World Pub. Co., 227 Mo. 146, 


126 SW 210195: St. Louis v. King, 226 
Mo. 3384, 126 ‘SW 495, 136 AmSR 643, 
27 LRANS 608. 

N. Y.—Dunham y. 
Cow. 462. : 

N. C.—State v. Staples, 157 N. C. 
637, 73 SH 112, 37 LRANS 696; State 
v. Whitlock, 149 N. C. 542, 63 SH 
123, 128 AmSR 670, 16 AnnCas 765. 

Oh.—Froelich vy. Cleveland, 99 Oh. 


Rochester, 5 
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Against the limitations upon their powers municipal 
corporations must be able to assert and maintain 
their corporate authority,’? whether the lhmitation 
is set by constitution,’ by statute,7> or by char- 
While the police power is very broad,’? it 
has its limitations.’ 
the exercise of the police power by municipal regu- 
lations as apply to statutes enacted under such 
Regulations enacted in exercise thereof 
must be reasonable,*° have proper objects,5t must 
be subordinate to the constitution®? 
statutes;** must not invade private rights,** and 
must not be diseriminatory.®° 
be in restraint of trade®® or tend to establish monop- 


The same limitations apply to 


and to general 
Regulations must not 


St. 376, 124 NE 212; Cleveland Tel. 
Co, v. Cleveland, 98 Oh. St. 358, 121 
NE 701. 

Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870; Pittsburgh 
Poster Adv. Co. v. Swissvale Borough, 
70 Pa. Super. 224. 

Tenn.—Nashville v. Hager, 5 Tenn, 
Civ. A. 2. 
ae ee v. Appleton, 24 Wis. 

Ont.—Re Nash, 33 U. C. Q. B. 181. 

Que.—Beauchemin v. Beleil, 15 
Que. Super. 174. 

2 er .—Hall v. Moose Jaw, 3 Sask. 

“It has... been said that the 
tyranny of the American system of 
government very largely consists in 
the action of the municipal authori- 


ties.” Smith v. Hosford, 106 Ean. 
365, S66, 187% Pa G68b- 
[a] Creating permanent servitude 


upon land.—A municipal by-law al- 
lowing the owners of a quantity of 
timber lands to open a winter road 
along the whole length of a cul- 
tivated tract, in perpetuity and with- 
out indemnity to the owner of such 
land, is illegal as having the effect 
of creating, without indemnity, a per- 
manent servitude upon the land 
where such road would pass. Beau- 
chemin v. Beloeil, 15 Que. Super. 174. 

79. French vy. Birmingham, 165 
Ala. 669, 51 S 254; Hidge v. Bessemer, 
ee nes 599, 51 S 246, 26 LRANS 394. 


See infra § 229 

ge See infra § 228. 5 

82. See infra §§ 226, 227, 

83. See infra §§ 219, 220. 

84. See infra § 230. 

85. See infra § 231. : 

86. Ala.—Greensboro v. WBhren- 
reich, 80 Ala. 579, 2 S 725, 60 AmR 
130; ‘Shelton v. Mobile, 30 Ala. 540, 
68 AmD 1438; Mobile v. "Yuille, 3 Ala. 
137, 36 AmD 441. 

Cal.— Ex p. McKenna, 126 Cal, 429, 
58 P 916; Ex p. Benninger, 64 Cal. 
291,30 P18463 hx. pe Prank,)52) Cal 


606, 28 AmR 642. 

Fla.—Jacksonville vy. Ledwith, 26 
Fla. 168, 7 S 885, 23). AmSR 558, 9 
LRA 69. 

Ga.-——Cosgrove v. Augusta, 103 Ga. 


835, 31 SE 445, 68 AmSR 149, 42 
LRA 711, 

Ill.—Chicago v. Netcher, 183 Il. 
104, 55 NE 707, 75 AmSR 93, 48 


LRA 261; Kinsley v. Chicago, 124 111. 
359, 16 NE 260; Chicago v. Rumpff, 
45 Ill. 90, 92 AmD 196; Gartside v. 
Hast St. Louis, 43 Ill. 47; Caldwell v. 
Alton, 33 Ill. 416, 75 AmD 282. 
Isan.—Monroe v. Lawrence, 44 IXan, 
607, 24 P 1113, 10 LRA 520. 
La.—Waters Pierce Oil Co. v. New 


Iberia, 47 La. Ann. 863, 17S (343; 
State v. Gisch, 31 La. Ann. 544, 
Me.—State v. Starkey, 112 Me. 8, 


90 A 481, AnnCas1917A 196. 

Mass.—Com. vy. Brooks, 
355; Com. v. Stodder, 
48 AmD 679; In re Nightingale, 
Pick. 168; In re Vandine, 6 Pick. 
17) Am Dy 351; 

Minn.—Knobloch v. Chicago, etc., 
R. Co., 31 Minn. 402, 18 NW 108 
St. Paul v. Traeger, 25 Minn, 248, 33 
AmR 462; St. Paul v. Colter, 12 Minn. 
41, 90 AmD 278; St. Paul v.-Laidler, 
2 Minn. 190, 72 AmD 89. 
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oly.87 However, theoretically, at least, there can be 
no conflict between exercise of police power and 
constitutional inhibitions, as the legitimate scope 
of the one ends where the other begins;** and hence, 
so long as municipal bodies confine their enactments 
within the proper limits of such power, they do 
not violate the private rights of the individual.*® 
The limit imposed is that the regulations, what- 
ever they may be, shall be reasonable,®® and for the 
protection of property, the public health, the pub- 
lic morals, the public safety, or the welfare of 
the inhabitants of such municipality.% 

[§ 217] 2. State and Municipal Exercise of 
In General. Both the state®? and its 
governmental ageney,°®* the municipal corporation,** 
may have concurrent jurisdiction over the same 
subject matter relating to municipal affairs. 
municipal corporation may exercise police power on 
the subjects connected with municipal concerns, 
which are also proper for state legislation,®® but 
upon which the state has not spoken, until it 


Power—a. 


Miss.—Kosciusko v. Slomber, 68 
Miss. 469, 9 S 297, 24 AmSR 281, 12 
LRA 528. 

Mo.—St. Louis v. St. Louis R. Co., 
89 Mo. 44, 1 SW 305, 58 AmR 82 
[aff 14 Mo. A. 221]; State v. Fisher, 
52 Mo. 174; St. Louis v. Grone, 46 
Mo. 574; Joplin vy. Leckie, 78 Mo. A. 8. 

N. J.—Thompson y. Ocean Grove 
Camp Meeting Assoc., 55 N. J. L. 507, 
26 A 798. 

N. Y.—Rochester v. West, 164 N. Y. 
510, 58 NE 673, 79 AmSR 659, 53 LRA 
548 [aff 53 NYS 1101 mem]; Cronin 
v. Peo., 82 N. Y. 318, 37 AmR 564 
[aff 20 Hun 1387]; Buffalo v. Collins 
Baking Co., 39 App. Div. 4382, 57 NYS 
347 [aff 24 Misc. 745,°53 NYS 968]; 
Ford v. Standard Oil Co., 32 App. Div. 
596; Brooklyn v. Cleves, Lalor 231; 
Dunham v. Rochester, 5 Cow. 462. 

Oh.—White v. Kent, 11 Oh. St. 550; 
Radebaugh v. Plain City, 11 Oh: Dee, 
(Reprint) 612, 28 CincLBul 107. 

Pa.—Shamokin Borough v. Flanni- 
gan, 156 Pa. 43, 26 A 780; Com. v. 


Wormser, 7 Pa, Dist. 318: Com. v. 
Hepner, 22 Pa. Co. 630; Warren vy. 
Lewis, 16-2PaceColt 11655, Wilcox v. 


Knoxville Borough, 12 Pa. Co. 641; 
Milton Borough v. Hoagland, 3 Pa. 
Co. 288; West Pittston Borough v. 
Dymond, 8 Kulp 12; Cohen v. Plym- 
outh Borough, 7 Kulp 101; Sayre v. 
Phillips, 30 WklyNC 196. 

Tenn.—Nashville  v. Althrop, 5 
Coldw. 554. 

Vt.—St. Johnsbury v. Thompson, 
59 Vt! 300; 9 SAS 71, 259° AmR! 731: 


Wis.—Barling v. West, 29 Wis. 307. 
9 AmR 576; Hayes v. Appleton, 24 
Wis. 542; Milwaukee v. Gross, 21 
Wis. 241, 91 AmD 472. 

Eng.—Clark v. Le Cren, 9 B. & 
G2 ei DCL 33% 109i *Reprint::20; 


Hesketh v. Braddock, 3 Burr. 1847, 
97 Reprint 1130; Pierce v. Bartrum, 
Cownp. 269, 98 Reprint 1080; London 
v. Compton, 7 Dowl. & R. 597, 16 
ECL 299; Mitchel v. Reynolds, 1 P. 
Wms. 181, 24 Reprint 347. 
Ont.—Re Nash, 33 U. C. Q. B. 181. 
Sask.—Hall v. Moose Jaw, 3 Sask. 


L. 22. 

87. Chicago v. Rumpff, 45 Ill. 90, 
hen ak 196; Re Nash, 33 U. C. Q. B. 
181. 

88. See infra § 227. 

89. See infra § 230. 

90, See infra § 229, 

91. See infra § 228. 

92. See Constitutional Law §§ 417- 
423. 

93. See supra § 5. 

94. “Municipal corporation” de- 
fined see supra § 1. 

95. Cal.—Ex p. Iverson, 250 P 681; 


Ex p. Daniels, 183 Cal. 636, 192 P 442, 
21 ALR. 1172. 
Ga.—Georgia R., etc., Co. v. State 


merée.°? 


A | eral. 


R. Commn., 149 Ga. 1, 98 SE 696. 
* Tll—Fant v. Peo., 45 Ill. 259. 

La.—New Orleans v. Mangiarisina, 
139 La. 605, 71 S 886. 

Mass.—Com. v. Newhall, 205 Mass. 
344, 91 NE 206. 

Mo.—State v. Cowan, 29 Mo. 330; 
Gates v. Crandall, 123 Mo.‘ A. 414 
100 SW 51; State v. Kessels, 120 Mo. 
A. 233, 96 SW 494, 

Mont.—State v. Bozeman Police 
Ct., 68 Mont. 435, 219 P 810; Johnson 
v. Great Falls, 38 Mont. 369, 99 P 
1059, 16 AnnCas 974. 

Nébr.—Consumers’ Coal Co. v. 
Lincoln, 109 Nebr. 51, 189 NW 643. 
pin .—Hamilton vy. State, See Kae 

Wash.—Seattle Blectric Co. v. 
Seattle, 78 Wash. 208, 138 P 892, 

Concurrent power to license see 
Licenses § 31. 

; Con cans regulations see infra 

96. Cal.—Ex p. Daniels, 183 Cal. 
636, 192 P.442, 21 ALR 1172. 

Ga.—Georgia R., etc., Co. v. State 
R. Commn., 149 Ga. 1, 98 SE 696; 
eat v. Macon, 25 Ga. 320, 103 SE 

La.—New Orleans v. Mangiarisina, 
139 La. 605, 71 S 886. 

Mass.—Com. v. Newhall, 205 Mass. 
344, 91 NE 206. 

Mo.—St. Louis v. Ameln, 235 Mo. 
669, 189 SW 429. 

97. See cases supra note 96, 

98. See Commerce §§ 13-15. 

99. Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 648. 

‘1. Standard Chemical, ete., Co. v. 
Troy, 201 Ala. 89, 77 S 383, LRA1918C 
522; Borok v. Birmingham, 191 Ada, 
75, 67 S °889,: AnnCas1916C 1061; 
Adler v. Martin, 179 Ala. 97, 59. S 
597; Pullen v. Selma, 16 Ala. A. 478, 
79 S 147; Turner v. Lineville, 2 Ala. 
A. 454, 56 S 603. 

2. See supra § 203. 

3. See infra § 218. 

4 See constitutional provisions. 

5. U. S.—McLaughlin v. Stephens, 
LE Cas jc No. <8, 8%4 2 28 Granch, CG. Gi 
148; U.S. v.. Holly, 264m. Cas... Nos 
15,381; '3::Cranch: Ci Ci6563 Us. (Sif v. 
Wells, 28 F. Cas. No. 16,662, 2 Cranch 
C. C. 45: 

Ala.—Mobile v, Allaire, 14 Ala. 400; 
Mobile v. Rouse, 8 Ala. 515. 

Ark.—Van Buren v. Wells, 53 Ark. 
368, 14 SW 388, 22 AmSR 214. 

Colo.—McInerney vy. Denver, 17 
Colo. 302, 29 P 516; Hughes v. Peo., 
8 Colo. 536, 9° PB 50. 

Dak.—Elk Point vy. Vaughn, 1 Dak, 
113, 46 NW 577. 

Fla.—Hunt v. Jacksonville, 34 Fla, 
504, 16 S 398, 48 AmSR 214; Theisen 
Vv. McDavid, 34 Fla. 440, 16 S 321, 
26 LRA 234. 


speaks,®? their position in that regard being analo- 
gous to that of the state to the federal govern- — 
ment?’ with reference to matters of interstate com- 
It is no objection to an ordinance that 
it affords additional regulation complementary to 
the end which state legislation would effect, if it 
is not in contravention of any state law.* 
delegated power of such a corporation ordinarily 
is limited to matters of local concern, and it can- 
not encroach upon the police power of the state 
upon matters of state concern.” 
‘corporation to exercise police power over a par- 
ticular subject matter ceases when the state acts 
upon the same subject matter, unless there is room 
for the exercise of coneurrent jurisdiction.’ 

[§ 218] b. Where State Has Acted—(1) In Gen- 
In the absence of constitutional limitations* 
the legislature may confer police power upon a mu- 
nicipal corporation over subjects within the pro- 
visions of existing state laws,> and ordinarily under 
their general police power municipal corporations 


But the 


The power of, the 


Ga.—Littlejohn v. Stells, 123 Ga. 
427, 51 SE 390. 

Hawaii—tTerr. v. Hop Kee, 21 Ha- 
waii 206, AnnCas1915D 1082. 

Ida.—State v. Quong, 8 Ida. 191, 67 
P 491; State v. Preston, 4 Ida. 215, 
38 P 694. 

Ill.— Clinton v. Wilson, 257 Ill. 580, 
101 NE 192; Chicago v. Union Ice 
Cream Mfg. Co., 252 Ill. 311, 96 NE 
872,’ AnnCasi912D 675; MePherson vy. 


Chebanse, 114 Ill. 46, 28 NE 454, 55 
AmR 857; Hankins vy. Peo., 106 Ill. 
628; Robbins v. Peo., 95 Ill. 175; 
Seibold v. Peo., 86 Ill. 33; Baldwin 
v. Murphy, 82 Ill. 485; Chicago vy. 
Brownell, 41 Ill. A. 70. 


Ind.—Williams v. Warsaw, 60 Ind. 
457; Waldo v. Wallace, 12 Ind. 569. 

Iowa.—Fairfield v. Shallenberger, 
135 Iowa 615, 113 NW 459; Bloomfield 
v. Ar vebls. 54 Iowa 399, 6 NW 586, 
37 AmR 212 
Kan.—Kansas City v. Grubel, 57 
Kan, 436, 46 P 714; In re Jahn, 55 | 
Kan. 694, 41 P 956; In re Thomas, 53 
Kan. 659, 37 P 171; Rice v. State, 


3 Kan. 141. 
Ky.—Com. v. Steffee, 7 Bush 161; 
March v. Com., 12 B. Mon. 25: 

La.—New Orleans y. Collins, 52 La, 
Ann. 973, 27 S 532; Amite v. Holly, 
50 La.Ann, 627, 23 S 746; State v. 
Morris, 47 La. Ann. 1660, 18 S 710; 
Opelousas Bd. of Police vy. Giron, 46 
La. Ann. 1364, 16 S 190; Monroe v. 
Hardy, 46 La. Ann. 1232, 15 S 696; 
State v. Clifford, 45 La. Ann. 980, 13 
S 281; State v. Fourcade, 45 La, Ann. 
717, 13 § 187, 40 AmSR 249, 

Md.—Shafer v. Mumma, 17 Md. 
331, 79 AmD 656 

Mass.—Com, v. Goodnow, 117 Mass. 


114. 
Mich.—Peo. v. Detroit White Lead ~ 
Works, 82 Mich. 471, 46 NW 735, 9 


LRA 722; Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751; Fen= 
neli vy. Bay City, 36 Mich. 186. 

Minn.—State v. Lee, 29 Minn. 445, 
13 NW 918; State v. Oleson, 26 Minn” 
507,.5 NW 959; State v,. Ludwig, 21 
Minn, 202; State Vv. Crummey, ae: 
Fae 12; State v. Charles, 16 Minn. 

Miss.—Corinth -v._ Crittenden, 94 
Miss. 41, 47 S 525; Ex p. Bourgeois, 
60 Miss. 6638, 45 AmR 420; Johnson 
v. State, 59 Miss. 543. 

Mo,.—State v. Walbridge, 119 Mo- 
383, 24 SW_ 457, 41-AmSR 663; St- 
Louis v. Schoenbusch, 95 Mo. 618, $ 
SW 791;. State v. W ister, 62 Mo. 592; 
State v. Gordon, 60 Mo. 383; State 
v. Harper, 58 Mo. 530; State v. De 
Bar, 58 Mo. 395; St. Charles v. Meyer, 
58 Mo. 86; State v. Clark, 54 Mo. 
17, 14 AmR A471; State v. Thornton, 
37 Mo. 360; "Independence Vv. Moore, 
32. Mo. 392; "Zimmerman v. Owens, 24 
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may regulate on municipal subjects on Which the 
state has acted® but not in conflict with general 
The general state law and the municipal 
coneurrent 
Whether the legislature has undertaken to occupy 
exclusively a given field of legislation is to be deter- 
mined upon an analysis of the statute and of the 
facts and circumstances upon which it was intended 


law.? 


_ regulation may have 


Mo. 97; St. Louis v. Cafferata, 24 Mo. 
94; St. Louis y. Bentz, 11 Mo. 61; 
State v. Ledford; 3 Mo. 102; Lebanon 
v. Gordon, 99 Mo. A. 277, 73 SW 222; 
Glasgow v. Bazan, 96 Mo. A. 412, 
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8. See supra § 217. 


+e Ex p. Iverson, (Cal.) 250 P 
681. 
10. Conflict between state feat mu- 


nicipal penalties see infra § 274. 
11. - See supra § 1 
12. See supra § 3. 
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14. See supra § 1 
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SW 855, 181 AmSR 818; Ex p. Heidle- 
berg, 51, Dex. (Cr. 58155 L08y Swe Bobs 
Ex p. Garza, 28 Tex. A. 381, 13 SW 
779, 19 AmMSR 845; Flood v. State, 19 
Tex. A. 584. 

Va.—-Kirkham y. Russell, 


TB. Viele 
eu 
Wash.—Seattle v. Rothweiler, 101 
Wash, 680, 172 P 825. 

W. Va.—State v. Robinson, 96 W. 
Va. 556, 123 SE 575; State v. Charles- 
ton, 92 W. Va. 611, 115 SE 576; State 
v. Robinson, 87 Ww. Va. 374, 104 SE 
473; State v. Grafton, 87 W. Va. 191, 
104: SH 487; Bissett v, Littleton, 87 
W. Va. 127, 104 SE 289, 20 ALR 1478; 
Block v. Crockett, 61 W. Va. 421, 56 
SE 826. 

Wis.—Wisconsin Master- Bakers 
Assoc. v. Milwaukee, 210 NW 707; 
Hickman v. Wellauer, 169 Wis. 18. 
171 NW 635; Baraboo v. Dwyer, 166 
Wis. 372, 165 NW 297; State v. Fisher, 
33 Wis. 154. 

Can.—Toronto Roman Catholic 
Separate Schools v. Toronto, [1924] 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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such regulations be repugnant to the policy of the 
state as declared in general legislation.' 
of the corporation to exercise its police power over 
a particular subject matter ceases when the state 
acts upon the same subject matter,!® unless there is 


A statute will 
The power - 


room tor the exercise of concurrent jurisdiction.'® 


Can. S. C. 368, [1924] 3 DomLR 113 
[app allowed on other grounds [1926] 
Are. 288,11 [1926 dss DomilLR 880); 
Shawinigan Hydro-Electric Co. v. 
Shawinigan Water, etc., Co., 45 Can. 
Ss. C. 585, 4 DomLR 502, 10 EastLR 
521. 

- Man.—Re Wright, 32 Man. 494, 
[1923]-1 DomLR 626, [1923] 1 West 
Wkiy 114; Rex v. Lorette, 29 Man. 
123, 48 DomLR 129, 30 CanCrCas 238, 
[1918] 38 WestWkly 324; Re Knud- 
sen, 15 Man. 317; Re Taylor, 11 Man. 
420; Reg. v. Dubord, 3 Man. 15. 

: N. B.—Main v. St. Stephen, 26 N. 
~B. 330 

Ont.—J. G. Butterworth Co-js | Lata. 

v. Ottawa, 46 Ont. L. 49, 49 DomLR 
262; Berlin v. Waterloo, 33 Ont. L. 
73, 7 OntWN 588, 22 DomLR 296; 
Dinnick v. McCallum, 28 Ont, L, 52, 
11 DomLR 509 [rev 26 Ont. L. 551, 
3 OntWN 14638, 22, OntWR 546, 5 
DomLR 843]; Re McCracken, 23 Ont. 
L. 81, 2 OntWN 601, 18 OntWR 
24 [dism app 1 OntWN 1091, 16 Ont 
WH 733]; Lister y...Clinton.Tp., 18 
Ont. ts (197, 13 OntwR, 182. Rex .v. 
Woollatt, 11 Ont. L. 544, 7 OntWR 
727; Re Markham, 3 Ont. L. 609, 1 
OntWR 289; In re Oliver, 20 Ont. A. 
529; In re Campbell, 20 Ont. A. 372; 
Scott v._Tilsonburg, 13. Ont. A. 233; 
Reg. v. Smith, 31 Ont. 224; Quinn vy. 
Orillia, 28 Ont. 435; Re Goulden, 28 
Ont. 387; Re Hay, 28 Ont. 332; Re 
Davis, 21 Ont. 248; Rose v. West Wa- 
wanosh Tp., 19 Ont, 294; Re Cooke, 
18 Ont. 72; Jones .v. Port Arthur, 16 
Ont. 474; Re Scott, 10 Ont. 119; Reg. 
ve Johnson, 38 U. C. Q. B. 549. 


Pr. Edw. Isl—Downing v. Char- 
lottetown, 2 Pr. Edw. Isl. 1. 
Que.—Vallieres y. St. Henri de 


Lauzon, 14 Que. K. B. 16; Les Freres 
des Ecoles Chretiennes v. Laval des 
Rapides, 61 Que. Super, 385; Bell Tel. 
Co. v. Montreal, 30 Que. Super. 157; 
Montreal v. Grand Trunk R. Co., 29 
RevLegNsS 81, 65 DomLR 401, 29 Can 
RCas 168. 

Sask.—Rex vy. MacDonald, 10 Sask. 
i. 138, 33,DombLR 170,- 28 CanCrCas 
311, [1917] 2 WestWkly 269. 


N. W. Terr.—Rex v. Doll, 6 West 
LR 512. 
[a] Reason for rule-—‘‘Whenever 


an ordinance conflicts with a state 
statute, the ordinance must give way, 
for it is to be presumed that the 
state has granted in unmistakable 
terms everything that it intended to 
grant at all.” State v. Butte Police 
Ct, 65 Mont. 94, 100, 210 P 1059. 

{b] Rule applied.—A provision in 
an ordinance of a city requiring a fee 
for the procurement of a receipt of 
a deposit of money or the delivery of 
a bond required by the ordinance is in 
conflict with a statute entitling any 
person who pays money or delivers 
an instrument to a receipt .therefor 
as a condition of the payment or de- 


livery. In re Wilcox, 14 Cal. A, 164, 
dal 33.7.4. ; 
[ec] Different rates or conditions. 


—Ex p. Solomon, 91 Cal. 440, 27 P 
odenin re Ah You; .88,Cal, 99,. 25..P 
974, 22 AmSR 280, 11 LRA _ 408; 
State v. Elofsson, 86 Minn. 1038, 90 
NW 309; Katzenberger v. Lawo, 90 
Tenn. 235, 16 SW 611, 25 AmSR 681, 
18 LRA 185; Horn, y. Chicago, etc., 
R. Co., 38 Wis. 463. 
17. U. S—Thomas v. Richmond, 
12 Wall. 349, 20 L. ed. 453. 
Ala.—Ward v. Markstein, 196 Ala. 
209, 72 S 41; Wetumpka v. Wetumpka 
Wharf Co., 68 Ala. 611. 
5 Ark.—Péay v. Pulaski County, 103 
‘Ark, 601, 148 SW 491. 
ion Placerville v. Wilcox, 35 Cal. 


Colo.—Phillips vy. Denver, 19 Colo. 


179, 34 P 902, 41 AmSR 230; Durango 

v. Reinsberg, 16 Colo. 327, 26 P 820. 
Del.—State v. Luce, 14 Del. 396, 32 

A 1076. 

eA aT ee aes v. Savannah, 12 Ga, 

4. 

Ida.—Mix vy, Nez Perce County, 18 
Ida. 695; 1172 P'215, 32: LRANS ‘534, 

Ill.— Marengo v. Rowland, 263 Ill. 
531, 105 NE 285, AnnCasi1915C 198; 
Chicago v. Union Ice Cream Mfg. Co., 
252 Ill. 311, 96 NE 872, AnnCas1912D 
675; Peo. v. Mount, 186 Ill. 560, 58 
Ne 360; Jacksonville y. Allen, 25 Ill. 

SA 

Iowa.—Randolph v. Gee, 199 Iowa 
181, 201 NW 567; Burg v. Chicago, 
etc., R. Co., 90 Iowa 106, 57 NW 680, 
48 AmSR 419; Meyers v. Chicago, 
etc., R. Co., 57 Iowa 555, 10 NW 896, 
42 AmR 50. 

Kan.—Douglass v. Leavenworth, 6 
Kan, A. 96, 49 P 676 

Ky.—Simrall vy. Covington, 90 Ky. 
444, 14 SW 369, 12 KyL 404, 29 Am 
SR 398, 9 LRA 556. 

La.—State v. Burns, 45 La, Ann. 
34, 11 S 878. 

Mich.—Peo. v. Armstrong, 73 Mich. 
pot 41 NW 275, 16 AmSR 578, 2 LRA 
72h. 

Minn.—St. Paul v. Laidler, 2 Minn. 
190, 72 AmD 89. 

Mo.—Taft v. Shaw, 284 Mo. 531, 225 
SW 457; St. Louis v. St. Louis World 
Pub. Co., 227 Mo. 146, 126 SW 1019; 
St. Louis v. King, 226 Mo. 334, 126 
SW 495, 136 AmSR 643, 27 LRANS 
608; St. Louis v. Dorr, 145 Mo. 466, 
41 SW 1094, 46 SW 976, 68 AmSR 
575, 42 LRA 686; Kemp v. Monett, 
95 Mo. A. 452, 69 SW 31; Kansas 
City v. Hallett, 59 Mo. A. 160. 

Oh.—Thompson v. Mt. Vernon, 11 
Oh. St. 688; Canton v. Nist, 9 Oh. 


St. 439. 
Or.—Wilson v. Medford, 107 Or. 
2p bas, 


624, 215 P 184. ° 

Pa.—In re Frederick St., 
Co.n5 Fn 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102. 

Tenn.—Farmer v. Nashville, 127 
Tenn. 509, 156 SW 189, 45 LRANS 
240; Long v. Shelby County Taxing 
Dist., 7 Lea 134, 40 AmR 55; Nash- 
ville v. Hager, 5 Tenn. Civ. A. 192. 

Tex.—Miller v. Burch, 32 Tex. 208, 
5 AmR 242, 

W. Va—State v. Charleston, 92 
W. Va. 611, 115 SE 576. 

Wis.—Hickman v. Wellauer, 169 
Wis. 18, 171 NW _ 635; Barling v. 
West, 29 Wis. 30%. 9 AmR 576. 

Ont. —In re Romney "ED ion Lo pes AY 
712; In re Denne, 10 Ont. 767; Hatton 
Vv. Peterborough, 16 OntWN 191; In re 
Peck, 46 4... G. .Q) iB 211, 

Sask.—Hall v. Moose Jaw, 3 Sask. 
L. 22, 

fa] Under a general grant of au- 
thority (1) a municipal corporation 
eannot adopt ordinances which in- 
fringe the spirit of, or are repugnant 
to, the policy of the state as declared 
in its legislation. Phillips v. Den- 
ver, 19 Golo. 179, 34 P 902, 41 AmSR 
230; Durango v. Reinsberg, 16 Colo. 
327, 26 P 820. (2) “‘Where the state 
has expressed through legislation a 
public policy with reference to a sub- 
ject, a municipality cannot ordain in 
respect of that subject to an effect 
contradictory or in qualification of 
the public policy so established by 
the state, unless there is a specific, 
positive, lawful grant of power by 
the state to the municipality to or- 
'dain otherwise; in which event the 
specific, positive, lawful grant is 
from the same source of authority 
that may and has expressed through 
legislation the policy of the state.” 
Ward v. Markstein, 196 Ala. 209, 217, 


J 


override a conflicting municipal 


ordinance, other things being equal, whether it pre- 
cedes”® or follows*+ it in point of time. 
which assume directly or indirectly to permit acts or 
occupations which the state prohibits,?* or to pro- 


Ordinances 


72.8 41. 

{b] Rule applied.—(1) Collection 
of fines and costs. Peay v. Pulaski 
County, 103 Ark. 601, 148 SW 491. 
(2) Legalizing a common nuisance. 
State v. Luce, 14 Del. 396, 32 A 1076; 
Douglass y. Leavenworth, 6 Kan, A. 
96, 49 P 676. (3) Expanding duties 
of state or county officers beyond 
limits fixed by state laws. Wilson v. 
Medford, 107 Or. 624, 215 P 184. (4) 
Regulating procedure in suit for the 
foreclosure of a lien. Wilson v. Med- 
ford, supra. 

[c] Controlling other state agency. 
—(1) A municipal corporation cannot 
direct the course to be followed by a 
state instrumentality (Wilson vy. Med- 
tord, 107, Or. 624, 215 P*184), (2) 
such as the circuit court (Wilson v. 
Medford, supra). 

[d] Ordinances must also be in 
harmony with the principles of the 
common law in force in the state. 
rime v. West, 29 Wis. 307, 9 AmR 

18 Seattle Electric Co. v. Seattle, 
78 Wash. 203, 138 P 892; State v. 
King County Super. Ct., 67 Wash. 37, 
120 P 861, LRA1915C 287, AnnCas 
1913D 78; Ewing vy. Seattle, 55 Wash. 
229, 104 P 259. 

Conflicting regulations and statutes 
see infra § 220. 

19. Seattle Electric Co. v. Seattle, 
78 Wash. 203,,.138 P8392; State v. 
King County Super. Ct., 67 Wash. 
37, 120 P 861, LRA1915C 287, AnnCas 
1913D 78; Ewing v. Seattle, 55 Wash. 
229, 104 P 259. 

Concurrent jurisdiction generally 
See supra § 217 


> 2 Imre Smith, 26 Cal. A. 116, 146 
21. Cal.—In re Smith, supra. 
Conn.—Southport vy. Ogden, 23 

Conn, 128. 

Fla.—Anderson vy. Wentworth, 75 


Fla. 300, 78 S 265. 

Ky.—Wetherington v. Owensboro, 
53 SW 644, 21 KyL 960. 

Md.—Swann v, Baltimore City, 132 
Md. 256, 103 A 441. 

Mich.—Peo. y. Furman, 85 Mich. 
110, 48 NW 169. 

N. J.—Elizabeth v. Dunning, 58 N. 
J.. L 554; 34 ,A. 7523. Muleahy wv. 
Newark. 6U Needs La. 513, 81 A 2265 

N. Y.— Duryee Vv. New York, 96 N. 
Y. 477; New York v. Hyatt, Scie Ds 
Smith 156. 
pop Marietta v. Fearing, 4 Oh. 
ade 

Pa.—Com. vy. Gillam, 8 Serg. & R. 


“Where a municipal corporation 
has been empowered to make ordi- 
nances in regard to certain subjects 
and the Legislature subsequently en- 
acts a law regulating the same mat- 
ter, which had been before permitted 
to be regulated by such ordinance, it 
shows most satisfactorily that the, 
Legislature intended to take the 
regulation of the matter out of the 
hands of the corporation to the ex- 
tent to which such general law regu- 
lated it.” Swann yv. Baltimore City, 
132 Md. 256, 258, 103 A 441. 


22. Ala.— Hewlett Vv. Camp, 115 
Ala. £99, 22°S.137. 

Cal.—Ex p. Tuttle, 91 Cal. 589, 27 
Pe Use cs Dy lanier TGs Calrgoo1, ais 
Peete 

Colo.—Glendinning y. Denver, 50 


Colo. 240, 114 P 652. 


28 A 28: State v. Carpenter, 60 Conn. 
97, 22 A 497. 

Ida.—Mix y. Nez Perce County, 18 
Ida. 695, 112 P 215,.32 LRANS 534; 
In re Ridenbaugh, 5 Ida. 371, 49 PB 
12 


114 


Tll.—McPherson vy. Chebanse, 


918 [48 C.J] 


hibit acts permitted by the state,?* are uniformly 
declared to be null and void. Municipal regula- 
tions must not conflict with state laws leensing 
A business or’ occupa- 
tion licensed by the state may be regulated within 
reasonable limits, if the regulation does not impair 
the right under the state license,”> but it cannot 
entirely prohibit such licensed business or occupa- 
A municipal corporation operating under 
a special charter and given the express power to 
prohibit a particular business or occupation may 
prohibit a business or occupation licensed by the 
It has been held that the imposition by 
the legislature of a tax upon an occupation, sub- 
ject to prohibition under the police power, and the 


occupations or businesses.”* 


tion.°° 


state.?7 


payment thereof, does not prevent 


Tll. 46, 28 NE 454, 55 AmR 857; Chi- 
cago v. Brownell, ‘41 Tl. A. 70 

Ky.—Louisville Vv. Wehmhoff, 116 
Ky. 812, 76 SW 876, 79 SW 201, 25 
KyL 995, 1924; White v. Com., 92 SW 
285, 28 KyL 1312. 

Lia.—Behan v. New Orleans, 34 La. 
Ann, 128; State v. Caldwell, 3 La. 
Ann, 435. 

Md.—Levering v. Williams, 134 Md, 
48, 106 A176, 4 ALR 374; Rossberg 
v. State, 111 ‘Ma. 394, 74 aN 581, 134 
AmSR 626. 

Mass.—Com, vy. Goodnow, 117 Mass. 
114. 

Minn.—State yv. Grimes, 49 Minn. 
443, 52 NW 42. 

Mo.—St. Louis v. Bernard, 249 Mo. 
51, 155 SW 394. 

N. eee Sid v. Newark First Cr. 
CEES NS Ii: 386, 75 A 433. 

N. yen pses V. Gilbert, 68 Misc. 48, 
123 NYS 264. 

N. C.—State v, Eubanks, 154 N. C. 


628, 70 SE 466. 

Oh.—Perkins v. State, 80 Oh. St. 
450, 89 NE 8. 

Or. —Mayhew v. Eugene, 56 Or. 102, 
104 P 727, AnnCas1912C 33; Portland 
v. Yick, 44 Or. 439, 75 P 706. 


Pa.— Port Clinton Borough 


: v. 
Shafer, 5 Pa. Dist. 583. 


Philippine.—U. S. v. Joson, 26 Phil- 
ippine 1. 

Porto Rico.—Peo. vy. Coto, 24 Porto 
Rico 357. 


S. C.—Cain vy. Daly, 74 S. C. 480, 
55 SE 110; Greenville v. Kemmis, 58 
S. C. 427, 36 SE 727, 79 AmSR 843, 
50 LRA 725. 

Tex.—Spence v. Fenchler, 107 Tex. 
443, 180 SW 597 [rev (Civ. A.) 151 
sw 1094]; McDonald v. Denton, 63 
Tex. Civ. A. 421, 132 SW 823 [writ 
of error den 104 Tex. 206, 1385 SW 
1148, 34 LRANS 453]; Joske v. Irvine, 
(Civ. A.) 43 SW 278; Levy v. State, 
84 Tex. Cr. 493, 208 sw 667; Zucarro 
v. State, 82 Tex. Cr. 1 aot SW | 982; 
LRA1918B 354; Ex p. Garza, 28 Tex. 
A. 381, 13 SW 779, 19 AmSR 845; 
Bohmy v. State, 21 Tex. A. 597, 2 SW 
886; Flood v. State, 19 Tex. A. 584. 


Ont.—In re Campbell, 20 Ont. A. 
372. 
23. Ala.—Ex p. Burnett, 30 Ala. 


461; Livingston v. Scruggs, 18 Ala. A. 
527, 93 S 224. 

Ga.—Hofmayer v. Blakely, 116 Ga. 
7717, 43 SE 69. 

Ida.—In re Ridenbaugh, 5 Ida, 371, 
49 P 12. 

Md.—Levering v. Williams, 134 Md. 
48, 106 A 176, 4 ALR 374; Havre de 
Grace v. Harlow, 129 Md. 265, 98 A 
852; Rossberg v. State, 111 Md. 394, 
74 A 581, 134 AmSR 626. 

Minn.—State v. Oleson, 26 Minn. 
507, 5 NW 959; State, v. Charles, 16 
Minn. 474. 

Mo.—State v. Kinsey, 282 SW 437; 
St. Louis v. Union Dairy Co., 2138 Mo. 
148, 112 SW 525; St. Louis vy. Klaus- 
meier, 213 Mo. 119, 112 SW 516. 

N. J.—Jersey City v. Erie R. Co., 
84 N. J. L. 761, 87 A 467; Pennsyl- 
vania R. Co. v. ‘Jersey City, 84 N. J. 
L. 716, 87 A 465, 49 LRANS 715; 
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designation.”® 


the corporation 


Hudson, ete., R. Co. v. Hoboken, 75 
N.S... L. 302,°68 A’ 60. 

N. Y.—Wood v. Brooklyn, 14 Barb. 
425; Peo. v. Gilbert, 68 Misc, 48, 123 
NYS 264. 

N. C.—State v. Prevo, 178 N. C. 740, 
101 SE 870; State v. Brittain, 89 N. C. 
574; State v. Langston, 88 N. C. 692. 

Oh.—Collins v. Hatch, 18 Oh., 523, 
51. AmD 465; Euclid v. Bramley, 20 
Oh, Cir. Ct. N. S. 453. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909. 

Pa.—iIn re State Live Stock Sani- 
tary Bd., 19 Pa, Dist. 164; Com. v. 
Bauer, 43 ParCor (8: 

Philippine.—U. S. v. Joson, 26 Phil- 
ippine 1. 

Porto Rico.—Peo. v. Coto, 24 Porto 


Rico 357. 
Tenn.—Robinson vy. Franklin, 1 
iY Con 


Humphr. 156, 34 AmD 625. 
Tex.—Curtis v. Gulf, etc., 

26 Tex. Civ. A. 304, 68 SW 149; Ex 

p. Goldburg, 82 Tex. Cr. 475, 200 SW 


386; Ex p,. Ogden, 43 Tex. Cr. 531, 
66 SW 1100; Ex p. Powell, 48 Tex. 
Cr. 391, 66 SW 298. 

W. Va.—State v. Godfrey, 54 W. 
Va. 54, 46 SH 185. 

Man.—Re Wright, 32 Man. 494, 
[1923] 1 DomLR 626, [1923] 1 West 
Wkly 114. 

[a] “The general reason upon 


which this rule rests is that munici- 
pal control, which is one of regula- 
tion merely, is itself a delegated 
power, and hence is, pro tanto, re- 
voked or limited by the direct exer- 
cise of the legislative function in 
the premises.” Hudson, ete., R. Co. 
Sg cae Seat W6 N.’ J. L. 302, 304, 68 

[b] Application of rule.—Thus a 
town may not, without special au- 
thority, prohibit liquor selling within 
its boundaries if the state refuses to 
prohibit and licenses the occupation. 
State v. Brittain, 89 N. C. 574; State 
v. Langston, 88 N. C. 692; Robinson 
v. Franklin, 1 Humphr. (Tenn.) 156, 
34 AmD 625 (where it was said that 
a by-law of a town, prohibiting all 
persons from retailing spirituous liq- 
uors within the limits of the corpo- 
ration, under a money penalty, un- 
less the person obtain a license from 
the corporate authorities by the pay- 
ment of a fixed sum, was in conflict 
with the laws of the state permit- 
ting persons who might obtain a 
license as prescribed by those laws 
to retail spirituous liquors, and there- 
fore void, and could not be enforced 
even against a person who had no 
license from the state). 

24. Md.—Havre de Grace v. Har- 
low, 129 Md. 265, 98 A 852. 

N. C.—State v. Prevo, 178 N. C. 
740, 101 SE 370; State v. Dannen- 
berg, 150 N. C. 799, 63 SE 946. 

Okl.— Nicodemus. v. State, 82 Okl. 
152, 198 P 847. 

Tex.—Houston v. Richter, (Civ. A.) 
157 SW 189; Ex’ p. Perkins, 88 Tex, 
Cr. 309, 226 "SW 411; Ex p. Pitchios, 
(Cr.) 152 SW 1074; Ex p. Brewer, 68 
Tex. Cr. 387, 152 sw 1068. 
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Where the power 


[§ 220] (b) What Constitutes Conflict. The ques- 
tion as to whether or not a municipal ordinance or 
regulation is in conflict with the general law is 
sometimes difficult of solution,®® and cannot be de- 
termined by any fixed rule.*+ 
must be determined as it arises.°? 


Each particular case 
Broadly speak- 


W. Va.—Bissett v. Littleton, 87 W. 
Va. 127, 104 SE 289, 20 ALR 1478. 
Wis.—Wisconsin Master Bakers 
Assoc. v. Milwaukee, 210 NW 707. 
Concurrent power to license gener- 
ally see Licenses § 31. i 
25. Pevey v. Greenberg, (N. J. 
Sup.), 128 A 865; Ex p. Pitchios, 
(Tex. Cr.) 152 SW 1074; Ex p. Brewer, 
68 Tex. Cr. 387, 152 SW 1068. 
Power of municipal corporation to 
license: 
In general see Licenses § 16 et seq. 
rit sae with state see Licenses 


26. Peo. v. Gilbert, 68 Misc. 48, 
NYS 264; Ex p. Pitchios, (Tex. 
Cr.) 152 SW 1074; Ex p. , Brewer, 68 
Tex. Cr. 387, 152 SW 106 

27. Corinth Vv. ev itondon: 94 Miss. 
41, 47 S 525. 

28. Schlesinger v. Atlanta, 161 Ga. 
148, 129 SE 861. 

29. Chittum v. Morgantown, 96 W. 
Va. 260, 122 SE 740. 

30. In re Desanta, 8 Cal. A. 295, 
96 P 1027. 

31. In re Desanta, supra. 

[a] Conflict defined.—‘“It is mani- 
fest that this branch of the case 
must turn largely upon the range of 
meaning to be given the word ‘con- 
flict,’ and whether differences, where 
no antagonism appears, will render 
the ordinances invalid. The Century 
Dictionary has defined ‘conflict’ as 
follows: ‘Discord of action, feeling 
or effect; antagonism, as of interests 
or principles; counteraction, as of 
causes, laws or agencies of any kind; 
opposing action or tendency; opposi- 
tion; collision.’ Measured by the 
foregoing definition, it is difficult to 
observe a real conflict. No real con- 
flict can exist unless the ordinance 
declares something to be right which 
the state law declares to be wrong, 
or vice versa. There can be no con- 
flict unless one authority grants a 
permit or license to do an act which 
is forbidden or prohibited by the 
other.” Struthers v. Sokol, 108 Oh. 
St. 263, 268, 140 NE 519. 

32. In re Desanta, 8 Cal. A. 295, 
96 P 1027. 

‘It is the duty of courts to exam- 
ine the ordinance, the general law, 
the subject matter, the evils intended 
to be remedied, and then to apply the 
principles of common sense to the 
solution of each particular case as it 
arises. It is and should be always 
the endeavor of courts to sustain an 
ordinance or by-law, and, if possible, 
to reconcile and uphold both the or- 
dinance and the statute.” In re De- 
arent 8 Cal. A. 295, 299, 96 P 1027, 

[a] Regulations hela ‘not conflict- 
ing.—(1) Ex p. Birmingham, 201 Ala, 
641, 79 S 113 [rev 16 Ala. A, 358, 
18°98 100]; State v. Stokes, 91 Conn: 
67, 98 A 294; Hazleton v. Atlanta, 
147 Ga. 207, 93 SH 202; Sims v. Mar- 
tin, 33 Ga. "A. 486, 126 'SE 872; Kille- 
brew v. Wrightsville, 17 Ga. "A. 809, 
88 SE 590; Seager vy. Foster, 185 
Iowa 32, 169 NW 681; State v. Wolff, 
173 Iowa 187, 155 NW 165; Mancuso. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘from prohibiting the conduct of such business in its 
streets, where individuals have no right to carry 
on such business in the streets.?& 
to make parts of city streets parts or links of a 
state road system is conferred on a state road 
commission, but to make them parts of such sys- 
tem the streets must be first designated by the 
commission, the corporation is not deprived of its 
jurisdiction until the commission has made such 


i 


a 
§ 220] 


ing, the question whether a conflict exists depends 
upon whether the state has occupied the whole 
field of prohibitory legislation with respect to the 
If such is the case it is held that a 
In order that there be a con- 
flict between a state enactment and a municipal reg- 
ulation both must contain either express or implied 
conditions which are inconsistent and irreconcilable 
Mere differences in detail do 
If either is silent 
where the other speaks, there can be no conflict 


subject.88 
conflict exists.34 


with each other.*5 
not render them conflicting.*® 


v. Yellow Taxicab Co., 231 Mich. 189, 
203 NW 875; Brennan v. Detroit Re- 
corder, 207 Mich. 35, 173 NW 6511; 
Jefferson Highway Transp. SO Vie St! 
Cloud, 155 Minn. 463, 193 NW 960; 
State v. Eck, 121 Minn. 202, 141 NW 
106, AnnCas1914C 678; St. Louis -v. 
Hammond, (Mo.) 199 Sw 411; Roper 
Vv. Greenspon, 272 Mo. 288, 198 SW 
+1107, LRA1918D 126; St. Louis. v. 
Bernard, 249 Mo. 51, 155 SW 394; St. 
Louis v.’DeLassus, 205 Mo. 578, 104 
SW 12; Young v. ‘Dunlap, 195 Mo, A. 
119, 190 SW 1041; New York v. Al- 
hambra Theatre Co., 136 App. Div. 
609,. 121. NYS, 3 [aff 202 N. Y. 528 
mem, 95 NE 1125 mem]; State v. 
Medlin, 170 N. C. 682, 86 SE 597; Po- 
comoke Guano Co. v. New Bern, 158 
N.. C. 354, 74 SE 2, 39 LRANS 803; 
Holsman v. Thomas, 112 Oh. St. 397, 


147 NE 750, 39 ALR 760; Westlake 
w. Cole, 115 OKI. 109, 241° P 809; 
Ex p. Holt, 74 Okl. 226, 178 P 260; 


Liyons: v. Portland, 115 Or. 5338, 235 
i691 wedsx op.— beck. 92 Tex, Cr. 20, 
241 SW 172; Salt Lake City v. Howe, 
37 Utah 170, 106 P 705, AnnCas1912C 
189; Elsner v. Hawkins, 113 Va. 47, 
73 SE 479, AnnCas1913D 1278; Hardin 
Vv. Radford, 112 Va. 547, 72 "SE 101, 
‘AnnCasl1913B, 858; State v. Spokane, 
109 Wash. 360, 186 P 864; Bellingham 
v. Cissna, 44 pe 397, 87 P 481; 
Ex p. Dickey, 76 Va. 576, 85 SE 
781, LRA1915F e40. ‘Savaria v. Geof- 
frion, (Que.) .22 RevLegNS. 433, 27 
CanCrCas 36. (2) Against usury. 
Columbia vy. Phillips, 101 S. C,. 391, 
85 SE 963. (3) Auctioneers. Hols- 
man v. Thomas, 112° Oh. (St.. 397; °147 
NE 750, 39 ALR 760. (4) Hours for 
workmen on public works. Stange 
v. Cleveland, 94 Oh. St. 377, 114 NE 
261. (5) Traffic. Hood, etc., Furni- 
ture Co. v. Royal, 200 Ala. 607, 76 S 
965; Humphrey v. U.S. Macaroni Coy 
49 Cal. A. 395, 193 P 609; Lidfors v. 
Pflaum, 115 Or. 142, 205 P 277, 236 
P 1059; San Antonio v. Fetzer, (Tex. 
Civ. Al) 241 SW 1034; Oshkosh Vv. 
Campbell, 151 Wis. 567, 139 NW 316. 
(6) Weighing of coal. Brittingham, 
etc., Lumber Co. v. Sparta, 157 Wis. 
345, 147 NW 685. 

33. In re Simmons, 71 Cal, A. 522, 
235 P 1029. 

[a] Discussion of rule.—‘‘There 
are two distinct domains of prohibi- 
tory legislation which the lawmakers, 
in their wisdom, may see fit to in- 
vade by appropriate legislation. One 
of these realms embraces all laws 
which seek directly to prohibit traffic 
in the evil sought to be suppressed. 
‘This realm includes those prohibitory 
Jaws which are aimed directly at the 
mischief intended to be eradicated. 
It is invaded by any enactment which 
is designed to prohibit an act that is 
intrinsically evil, such, for example, 
as an enactment which makes it un- 
lawful to traffic in liquors which are 
in fact intoxicating. But there is an- 
other realm of prohibitory legislation 
which may be described as the zone 
of expediency. It includes those laws 
which prohibit acts that are not in 
themselves of an evil nature, but 
whose prohibition is deemed essen- 
tial in order to facilitate the suppres- 
Sion of the actual evil. . When 
this twilight zone of expediency is 
invaded by the legislature it does 
so only for the purpose of facilitat- 
ing the enforcement of its prohibi- 
tory legislation. . Where... the 
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between them.*? 
stand.*8 
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‘ 


Where no conflict exists, both laws 


The rule that a municipal ordinance in 
conflict with a state law upon the same subject 
is void does not apply unless the state law with 
which the particular ordinance conflicts is intended 
to apply, and is, in fact, applicable and impera- 
tive in the particular municipal corporation in 
which such ordinance has been enacted.*? 
Additional regulation. 
tional regulation to that of the state law does not 
constitute a conflict therewith.*° 


As a general rule, addi- 


The fact that an 


state legislation discloses an unmis-| 1076. 


takable intention completely to pro- 
hibit the evil thing itself, we seri- 
ously doubt whether a municipality 
may adopt a prohibitory ordinance 
merely for the purpose of securing 
additional effectiveness for the plen- 
ary prohibition which is already in 
force under the state law. Where 
the language of the state enactment 
clearly evidences an intention to pro- 
hibit in toto the evil which is to be 
suppressed, the determination of how 
much of what we have referred to as 
the zone of expediency should be oc- 
cupied by further legislation would 
seem to be a matter of state policy 
to be determined by the state legisla- 
ture, and that a city ordinance which 
is designed simply to invade a zone 
which can be occupied only for the 
purpose of facilitating the enforce- 
ment of the total actual prohibition 
already in existence is not in keeping 
with the spirit or policy of the state 
law, but is in conflict therewith.” 
In re Simmons, 71 Cal. A. 522, 525, 
528, 235 P 1029. 

34. In re Simmons, supra. 

35. Colo.—Provident Loan Soc. v. 
Denver, 64 Colo. 400, 172 P 10. 

Dl-—Byers_ v., Olney; 16 Ill. 35, 

Ky.—March v. Com., 12 B. Mon. 25. 

Mo.—St. Louis v. Union Dairy Co., 
213 Mo. 148, 112 SW 525; St. Louis 
v. Klausmeier, 213 Mo. 119, 112 SW 
516; Freeman y. Green, (A.) 186 SW 


1166 
ace an oo. 


Nebr. —Christensen  v. 
GDR, 848, 128 NW 622. 
Y.—New VOrn.. Ve, eivatis. a hus 


err 156. 
Oh.—Mildner vy. Cincinnati, 8 Oh 
NPNS 339. 
Or.—Portland v. Parker, 69 Or. 271, 
133 P 352. 
sabi teathe v. Mills, 29 Pa. Dist. 
Philippine. —U. S. v. Tienco, 25 


PaaS 89. 

. C.—Jones v. Vancouver, 28 B. C. 
i006: 51 DomLR 320, 32 CanCrCas 260, 
[19201 1 WestWkly 1012. 
is ay B.—Winslow v. Gallagher, 27 N. 

i255 

[a] Exemption.—An ordinance is 
not in conflict with a general law, 
similar except in making an excep- 
tion in the case of one whose life 
has been threatened. ,Linneus_ v. 
Dusky, 19 Mo. A. 20. 

36. Fla.—Thiesen v. McDavid, 34 
Fla. 440, 16 S 321, 26 LRA 234. 

Ill.—McPherson v. Chebanse, 114 
Ill. 46, 28 NE 454, 55 AmR 857, 

Minn.—Jordan vy. Nicolin, 84 Minn. 
367, 87 NW 915. 

Mo.—Peterson v. Chicago, etc., R. 
Co., 265 Mo. 462, 178 SW 182; Kan- 
sas City v. Marsh Oil Co., 140 Mo. 
458, 41 SW 943; St. Joseph v. Vesper, 
59 Mo. A. 459; Kansas City v. Hal- 
lett, 59 Mo. A. 160. 

Tex.—Gulf, CLG he Ose Calvert: 
11 Tex. Civ. A. 297, 32 SW 246. 

37. Ex p. Snowden, 12 Cal. A. 521, 
107 P 724; St. Louis v. Union Dairy 
Co., 213 Mo... 148, 112 SW 525; St. 
Louis v. Klausmeier, 213 Mo, 119, 112 
SW 516; Freeman y. Green, (Mo. A.) 
186 SW 1166. 

38. Muther v. Capps, 38 Cal. A. 
721, 177 P 882; Ex p. Snowden, 12 
CalgyAwb2l) 107. P72 4. 

39. In re Goddard, 16 Pick. (Mass.) 
504, 28 AmD 259; Robinson v, Gal- 
veston, 51 Tex. Civ. A.°292,°111 SW 


40. U.S.—McLaughlin v. Stepnerts; 
pee Cas. No. 8,874, 2 Cranch C. C. 
Ala.—Birmingham R., etc., Co. v. 
Milbrat, 201 Ala. 368, 78 S 224; Stand- 
ard Chemical, ete., Co. v. Troy, 201 
Ala. 89, 77 S 388, LURA1918C 522; 
Borok yv. Birmingham, 191 Ala. 75, 
67 S 389, AnnCasi916C 1061; Turner 
y. , Lineville, 2 Ala. A, 454, 56 S 
0 


Cal.—Ex p. 250 P 681; 
Mann v. Scott, 180 Cal. 550, 182 P 
281; In re Hoffman, 155 Cal. 114, 
99 P 517, 132 AmSR°75; Hx p. Hong 
Shen, 98 Cal. 681, 33 P 799; Pember- 
ftom” Vv. Arn, (42 (Cale aa, CO suet oe: 
356; , May v..Craig, 13 Cal. A. 368, 
109 P 840; Ex p. Snowden, 12 Cal. A. 
521, 107 P 724. 

Colo.—Provident Loan Soc. v. Den- 
ver, 64 Colo. 400, 172 P 10. 

Ga.—Cartersville v. McGinnis, 142 
Ga. 71, 82 SE 487, AnnCasi1915D 1067; 
Sims v. Martin, 33 Ga, A. 486, 126 
SE 872. 

Ida.—State v. Preston, 4 Ida. 215, 
38 P 694. 

Kan.—Kansas City v. 96 
Kan. 794, 153 P 548. 

Md.—Levering v. Williams, 134 Md. 
48, 106 A 176, 4 ALR 374; Rossberg 
v. State, 111 Md. 394, 74 A 581, 134 
AmSR 626. 

Minn.—Duluth vy. Evans, 158 Minn. 
450, 197 NW 737; State v. Ludwig, 
21 Minn. 202. 

Mo.—St. Louis v. Union Dairy Co., 
213 Mo. 148, 112 SW 525. 
ip Neer Brownville v. Cook, 4 Nebr. 

Nev.—Ex p. Sloan, 47 Nev. 109, 217 
P 233. 

N. Y.—Polinsky v. Peo., 11 Hun 
390° Taft, “3 INUw Ye 651 Brooklyn v. 
Toynbee, 31 Barb, 282. 

N. C.—State v. Eubanks,‘154 N. C. 
628, 70 SE 466; State v. Wilson, 106 
N. C. 718, 11 SE 254. 


Iverson, 


Henre, 


OkL——-Ex “p.., Johnson, *.20) OKI Cr 
66, 201 P 533. 
Pa.—Brazier v. Philadelphia, 215 


Pa. 297, 64 A 508, 7 AnnCas 548. 

Philippine.—U. ‘Sv: Joson, 26 Phil- 
ippine 1. 

Tex.— Gulf, etc, R. Co. v. Calvert, 
11 Tex. Civ. A. 297, 32 SW 246. 

Utah.—Salt Lake City v. Doran, 42 
Utah 401, 131 P 636. 

“Tt is no objection to municipal or- 
dinances, in which no contravention 
of a state enactment is undertaken 
or is effected, that they afford addi- 
tional regulations complementary to 
the end state legislation would ef- 
fect.” Borok v. Birmingham, 191 Ala. 
75, 78, 67 S 389, AnnCas1916C 1061. 

[a] Discussion of rule—(1) “If 
the state should pass a law declar- 
ing it unlawful to erect a chimney 
of a height exceeding one hundred 
and fifty feet, would any one seri- ~° 
ously contend that a city of the state 
within the earthquake zone might not 
by ordinance, in the clear exercise of 
police power, for the benefit of its 
eitizens, still further restrict the 
height of chimneys? Such, in princi- 
ple, is the present case. The legis- 
lature has in effect declared that it 
shall be unlawful to sell milk con- 
taining less than 11.5 per centum 
solids, 3 per centum of which solids 
shall be milk fat. An ordinance of 
a municipality requiring of the milk 
vended therein a larger percentage of 
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ordinance enlarges upon the provisions of a statute 
by requiring more than the statute requires creates 
no conflict therewith,* unless the statute limits the 
requirement for all cases to its own prescriptions.*? 
But it has been held that a municipal ordinance 
or regulation which is designed simply to invade 
a zone which can be occupied only for the pur- 
pose of facilitating the enforcement of the total 
actual prohibition already enacted by the state is 
not in keeping with the spirit or policy of the 
state law** and is in conflict therewith.*4 


because a municipal ordinance is 


the statute does not render it ‘so inconsistent as 


to make it void.*® 


solids, if not in its exactions unrea- 
sonable, does no violence to the law 
of the state. The state’s declaration 
merely is that milk shall not be sold 
containing less than 11.5 per centum 
of solids, 3 per centum of which shall 
be milk fat. If the city of Los An- 
geles had provided that milk might 
be vended which contained less per 
centum of milk fats than that ex- 
acted by the state law, there would 
be presented a plain case of conflict. 
The municipality would, be endeavor- 
ing to legalize that which the state 
had declared to be unlawful. But 
what the city has in fact done has 
been to impose not fewer but addi- 
tional qualifications upon the milk 
which may be vended to its con- 
sumers. The state in its laws deals 
with all of its territory and all of 
its people. The exactions which it 
prescribes operate (except in munici- 
pal affairs) upon the people of the 
state, urban and rural, but it may 
often, and does often happen that the 
requirements which the state sees fit 
to impose may not be adequate to 
meet the demands of densely popu- 
lated municipalities; so that it be- 
comes proper and even necessary for 
municipalities to add to state regula- 
tions provisions adapted to their spe- 
cial requirements. Such is the nature 
of the legislation here questioned.” 
In re Hoffman, 155 Cal. 114, 118, 99 P 


517, 132 AmSR_ 75 [quot Mann v. 
Scott, 180 Cal. 550, 556, 132 P* 281]: 
(2) “Where the legislature has as- 


‘sumed to regulate a given course 
of conduct by prohibitory enact- 
ments, a municipality with subordi- 
nate power to act in the matter may 
make such new and additional regu- 
‘lations in aid and furtherance of the 
purpose of the general law as may 
seem fit and appropriate to the ne- 
ecessities of the particular locality 
and which are not in themselves un- 
reasonable.” Mann vy. Scott, supra 
[quot Pemberton y. Arny, 42 Cal, A. 
19, 22,183) P) 356]: 

[b] “fhe reason for this rule is 
well stated in Van Buren v. Wells, 
53 Ark. 368, 14 SW 38, 22 AmSR 
214, as follows: ‘Municipal corpora- 
tions are in some respects local gov- 
ernments, established by law to assist 
in the civil government of the coun- 
try.. They are founded in part upon 
the idea that the needs of the locali- 
ties for which they are organized, ‘‘by 
reason of the density of population, 
or other circumstances, are more ex- 
tensive and urgent than those of the 
general public in the same particu- 
lars.’ Many acts are often far more 
injurious, while the temptation to do 
them is much greater, in such locali- 
ties than in the _ state generally. 
When done in such localities they are 
not only wrongs to the public at 
large, but are additional wrongs to 
the corporation. To suppress them 
when it can be done, and when there 
is a failure to do so, to punish the 
guilty parties, in many cases forms 
a part of the duties of such corpo- 
ration. Many of them can, and ought 
to, be made penal by incorporated 
cities and towns, although already 
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Merely 
not as broad as 


made so by the statute. 


The rule of construction, Ut res magis valeat 
quam pereat,*® is uniformly applied by the courts*’ 
to sustain, as being consistent with the general laws 
and constitution, such wholesome by-laws enacted 
to suppress disorderly conduct, 
safety, preserve the health, promote the prosper- 
ity, and improve the morals, Order comfort, and 
convenience of the municipality.*® 
stances, however, such valid by-laws have been 
held to be repealed by implication by subsequent 
statutes, indicating an intention to withdraw the 
municipal authority;*® but other cases indicate a 
contrary inclination.®° 


provide for the 


In many in- 


[§ 221] (3) Suspension of General Laws.°! The 
It some-]55, 94 NW 385, 61 LRA 763. 
Minn.—Farmer vy. St. Paul, 65 


times becomes necessary for them to 
do so in order to accomplish the ob- 
jects. of their organization.’” Ross- 
berg v. State, 111 Md. 394, 417, 74 A 
581, 134 AmSR 626. 

41. Birmingham R., etc., Co. v. 
Milbrat, 201 Ala. 368, 73S 224; Dow- 
aelirivs Beasley, 17 Ala. A. 100, 82 S 
40 [certiorari den 203 Ala. 696, 82 S 


893]; Pullen vy. Selma, 16 Ala. A. 473, 


79 S147; Kansas City v. Henre, 96 
Kan. > 794, 797-6. 153), P7548) Arms: ¥. 
Vine Grove, 203 Ky. 213, 262 SW 11; 
Society Theatre vy. Seattle, 118 Wash. 
258, 203 P 21, 

“They are in many respects local 
governments established to aid the 
government by the state. The neces- 
sity of their organization may be 
found in the density of the popula- 
tion of localities and the conditions 
incidental thereto. Because of this, 
regulations peculiar to a particular 
community have proven essential to 
the accomplishment of its objects. 
Many acts are far more imjurious, 
and the temptation to commit them 
much greater, in such localities than 
in the state at large, and, when done, 
are not only wrongs to the public at 
large, but additional wrongs to the 
corporations within which  perpe- 
trated. When made penal by both 
state and city or incorporated town, 
each becomes a_ separate offense 
against the state and against the mu- 
nicipality. The penalty imposed by 
the city or town is superadded to 
that fixed by statute on account of 
the additional wrong done, so that 
the wrongdoer is not punished twice 
for the same offense, but for two of- 
fenses arising from the same act.’’ 
Neola v. Reichart, 131 Iowa 492, 497, 
109 NW 5 [quot Kansas City v. 
Henre, supra]. 

42. Birmingham R., etc. Co 
Milbrat, 201 Ala. 368, 78.8 224: Pullen 
oe Selma, 16 Ala. A. 473, (Oe SS 

43. In re Simmons, 71 Cal. A. 522, 
236, P1029. 

44. In re Simmons, supra. 
St. Louis v. DeLassus, 205 Mo. 
578, 104 SW 12. 

46. See [39 Cyc 1100]. 
See cases infra note 48, 

48. Ark.—Van Buren vy. Wells, 53 
Ark. 368, 14 SW 38, 22 AmSR 214. 
See Lewis v. State, 21 Ark. 209 (the 
provision of a statute that the city 
authorities of Little Rock should 
have the exclusive power to license 
the retail sale of spirituous liquors 
within the city did not exempt the 
inhabitants from the operation of the 
general law prohibiting the desecra- 
tion of the Sabbath). 

Cal.—Odd Fellows’ Cemetery Assoc. 


v. San Francisco, 140 Cal. 226, 73 
P 987. 

Id 
38 P 69 

ToWe. —Cehitervilie v.. Miller, 57 


Iowa 56, 225, 10 NW 2938, 639; Bloom- 
field v. ‘Trimble, 54 Iowa 399, 6 NW 
586,-37 AmR 212, 

La.—Monroe vy. Hardy, 46 La, Ann. 
1232, 15'S 696. 

Mich.—In re Stegenga, 133 Mich. 


Minn. 176, 67 NW 990. 33 LRA 199. 
Mo.—St. Louis v. Schoenbush, 95 
Mo. 618, 8 SW 791; Glasgow v. Bazan, 
86 Mo. A. 412, 70 SW 257. 
Tex.—bx -p. Cain, 562 Tex. sCr.'538; 
ae ae 999; Ex P. Boland, 11 Tex. 
A. 


ran " Favorable ponettnuniontee (1) 
Where the authority granted a mu- 
nicipal board to make rules for the 
government of the police department 
is limited to the making of rules and 
regulations not in conflict with the 
constitution and laws of the state, 
rules formulated to promote the 
health of the city, when their valid- 
ity is challenged, will receive a favor- 
able construction and_be sustained 
by the court, unless their invalidity 
clearly appears. Wyse v. Jersey City 
Police Comrs., 68 N. J. Gi. 127,552 A 
281. (2) So a statute or regulation 
looking to the public interest. and 
safety will be upheld by the courts, 
unless it is plain that it has no real 
or substantial relation to those ob- 
jects, or is a palpable invasion of 
rights secured by the fundamental 
law. Macfarland vy. Washington, etc., 


Re \Co.,0 £8, Appi@bs Cs) A562 
49. Conn.—Southport v. Ogden, 23 
Conn. 128. 


Ga.—Strauss v. 
475, 25 SE 329. 

Minn.—St. Paul v. Byrnes, 38 Minn. 
176, 36 NW 449. 

N. J.—Elizabeth v. Dunning, 58 
N. J. L. 554, 34 A 752; Mulcahy v. 
Newark, 57 INS op 513, 31 A 226. 

: Pa.—Com, v. Gillam, 8 Serg. & R. 

0. 


[a] The burden of showing a 
change in the provisions of a sani- 
tary code adopted by the legislature 
is upon the person relying on such 
alleged change. Cohen v. New York 
ceeoth Dept., 61 Misc. 124, 113 NYS 
8 


50. State v. Fourcade, 45, La. Ann. 
717, 18 S 187, 40 AmSR 249; State 
Ve Wabatit oor bas Ann. - 5 io ers 
550; State v. Monroe, 16 La. Ann, 
395; Peo. v. Hanrahan, 75 Mich. 611, 
42. NW, 124. 45 RA U5 tS ox py 
Schmidt, 24 S. C. 3863; Yankton v. 
Douglass, 8 S. D. 441, 66 SW 923. 

[a] Discussion of rule.—‘‘The only 
question of importance is whether the 
Legislature, by the amendment of 
1887, making the offense a felony and 
punishable as such, repeals the pro- 
visions of the city charter above 
quoted. There is no repeal in express 
terms, and repeals by implication are 
not favored. ... Repeal by implica- 
tion is never permitted if it can be 
avoided by any reasonable construc- 
tion of the statutes. If both acts can 
be given full force without conflict- 
ing with each other, or if the latter 
act is merely affirmative, or cumula- 
tive, or auxiliary, and not inconsist- 
ent, both must stand, and the former 
is not repealed.” Péo. v. Hanrahan, 
15, Mich, 611, 622, 42 NW 1124, 4 LRA 
i 

51. Charter under home rule pro- 
visions as superseding general law 
see supra §§ 175, 176. 


Waycross, 97 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ce 


§§ 221-229} 


power conferred upon municipal corporations is pre- 
sumed to be in subordination to a publie law regu- 
lating the same matter for the entire state,®? un- 
less a clear intent to the contrary is manifest.®% 
Unless expressly authorized the power delegated 
to a municipal corporation does not narrow the 
application of the general law,°* nor abrogate or 
suspend the common law.®® - Unless inhibited by 
the constitution,®® by virtue of express grant from 
the legislature a municipal regulation may super- 
sede within the municipal limits the state law.®? 
Where a municipality, operating under a special 
law, has express power, under its charter, over a 
particular subject, such charter power supersedes 
the general law.®S But the intent that municipal 
corporations by ordinances or regulations can super- 
sede the state law will not be inferred from gen- 
eral grants of power,°® nor will such authority be 
held to exist as an implied or incidental right.®° 
And the intent of the legislature to permit a mu- 
nicipal ordinance or regulation to supersede a stat- 
ute must clearly appear.*t The mere grant of a 
power with no words clearly showing an inten- 
tion to make such power exclusive will not exclude 
the general state law;°? the effect of such grant 
or power is to give the state or municipal gov- 
ernment concurrent jurisdiction.®* 

Constitutional inhibition. Where the constitution 
prohibits it,®* the legislature cannot, of course, dele- 
gate to municipal corporations the power to sus- 
pend a law of the state.®° A constitutional pro- 
vision that the legislature shall have no power to 
authorize a municipal corporation to pass any laws 
mconsistent with the general laws of the state has 
been construed to mean that in conferring police 


MUNICIPAL CORPORATIONS 


[43 ©. J.] 221 


jurisdiction the legislature cannot confer upon the 
corporation the power to make that lawful which 
is unlawful by state laws;°* and that it does not 
mean that the legislature cannot confer upon the 
corporation the power over matters within the 
scope of the police power of the state to make that 
a violation of a municipal ordinance which is not 
by general law made a crime.’ It has been held 
that, where the common law is adopted by statute, 
it becomes such general law of the state, which, by 
force of constitutional provision, municipal cor- 
porations cannot be authorized by law to enact con- 
trary to existing general laws of the state.%* 

[§ 222] c. Regulations under Home Rule Pro- 
visions. A municipal corporation organized under 
a home charter provided by the constitution®® may 
exercise municipal police power, even though gen- 
eral statutes exist relating to the same subject,’° 
but such subject must be of a municipal character.” 
Municipal regulations enacted under home charter 
provisions, not municipal in character, conflicting 
with the general law of the state, are invalid.7? 
Regulations duly authorized under the charter of 
home rule provisions purely municipal in character, 
and not inconsistent with constitutional provisions, 
supersede those of the state.** Where the home 
rule provision limits the municipal corporation to 
enact regulations not in conflict with the general 
law,74 no real conflict can exist unless the ordinance 
or regulation declares something to be right which 
the state law declares to be wrong or vice versa.7® 
The term ‘‘general laws’’ is held not to refer to 
rules of the common law,’® but to laws passed by 
the legislature which are of general application 
throughout the state;77 to such as relate to police, 


52. State v. Langston, 88 N. C. 692. 

53. State v. Langston, supra. 

54. State v. Oleson, 26 Minn. 507, 
5 NW 959; State v. Charles, 16 Minn. 
474; State v. Plunkett, 18 N. J. L. 5. 

55. State v. Crummey, 17 Minn. 
ae 

56. See infra text and note 65. 

57. Colo._Huffsmith v. Peo., 8 
Colo. 175, 6 P 157, 54 AmR 550. 

Hawaii.—Terr. ‘v. Dondero, 21 Ha- 
waii 19, AnnCas1914D 1192. 

Md.—Gould v. Baltimore, 120 Md. 
534, 87 A 818; Hammond v. Haines, 
25 Md. 541, 90 *AmD 77. 

Mass.—In.re Goddard, 33 Mass. 504, 
28 AmD->: 259. 

Mich.—Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751. 

Mo. —State v. Clarke, 54 Mo. 17, 14 
AmR 471; State v. Binder, 38 ‘Mo. 
450; State v. Kessels, 120 Mo. A. 233, 
96 SW 494. 

Nebr.—State v. Cosgrave, 85 Nebr. 
187, 122 NW 885, 26 LRANS 207. 

N. J.—State v. Morristown, 33 N. J. 
a 5; (State) wi) Clarke}. 25: Noo. L. 


Tex.—Davis v. State, 2 Tex. A, 425. 

Vt.—In re Snell, 58 Vt. 207, 1 A 
566. 

58. Corinth v. Crittenden, 94 Miss. 
41, 47 S 525; State v. Clarke, 25 N. J. 
L. 54; St. Johnsbury v. Thompson, 59 
Vt. 300, 305, 9 A 571, 59 AmR 731. 

“Tf the by-law is ‘authorized by the 
charter, it has the effect of a special 
law of the legislature within the lim- 
its of a village, and supersedes the 
general law upon the subject of 
victualing-houses therein; for the 
charter giving the village power to 
pass the by-law inconsistent with and 
repugnant to the general law, by nec- 
essary implication, operated to repeal 
the general law within the territorial 
limits of the village, on the principle 
that provisions of different statutes 
which are in conflict with each other 
can not stand together; and, in the 
absence of anything showing a differ- 
ent intent on the part of the legisla- 


ture, general legislation upon a par-| 853; 


ticular subject must give way to 
later inconsistent special legislation 
on the same subject.” St. Johns- 
bury v. Thompson, supra. 

59. State v. Oleson, 26 Minn. 507, 
5 NW 959; State v. Charles,.16 Minn. 
474; State v. Plunkett, 18 N. J. L. 
5; Peo. v. Lent, 166 App. Div. 550, 
152 NYS 18 [aff 215 N. Y. 626 mem, 
109 NE 1088 mem]. But see In re 
Snell, 58 Vt. 207, 1 A 566 (where a 
general law gives the selectmen of 
a town the power to permit or pro- 
hibit the use of billiard tables in a 
town, and a village charter, enacted 
subsequently, gives the village within 
such town the power to pass by-laws 
to suppress and restrain all descrip- 
tion of gaming, the provisions in the 
charter derogate from, and are incon- 
sistent with, the general law, and the 
legislature must have intended by 
the charter to repeal the general law 
as to the territory embraced in the 
village limits). 

60. Peo. v. Lent, 166 App. Div. 550, 
152 NYS 18 [aff 215 N. Y. 626 mem, 
109 NE 1088 mem]. 

61. Terr. v. Dondero, 
19, AnnCas1914D 1192. 

62. State v. Wister, 62 Mo. 592; 
Gates v. Crandall, 123 Mo. A. 414, 100 
SW 51; Perkins v. State, 80 Oh. St. 
450, 89 NE 8. See Conner v. Skin- 
ner, (Tex. Civ. A.) 156 SW 567 (where 
it did not appear that the general 
stock law was in force in a county 
containing a city having a stock law 
ordinance, it wasS no objection to the 
ordinance that its penalities were 
different from the general law). 

63. Gates v. Crandall, 123 Mo, A. 
414, 100 SW 51. 

ne cece ai ig generally 
see supra § 2 

64. See Leet lire oaielaa provisions. 

65. Ex p. Rhodes, 202 Ala, 68, 79 S 
462; 1 ALR 568 [den certiorari 16 
Ala. A. 315, 77 S 465]; Hewlett v. 
Gamp; 115 Ala: 499, 22 S137; Lis- 
more v. State, 94 Ark. 207, 126 SW 


21 Hawaii 


State v. Lindsay, 34 Ark. 372 
{foll Goetler v. State, 45 Ark. 454]; 
Brown Cracker, etc., Co. v. Dallas, 
104. Tex. 290, 187 SW 342, AnnCas 
1914B 504 [dist Davis v. State, 2 Tex. 
A. 425 (under earlier constitutional 
provision)]; Davis v. Holland, (Tex. 
Civ. A.) 168 SW 11; McDonald v. 
Denton, 63 Tex. Civ. A. 421, 1832 SW 
823 [writ of error den 104 Tex. 206, 
135 SW 1148, 34 LRANS 453]; Arroyo 
v. State, (Tex. Cr.) 69. SW: 503 {foll 
Fay v. State, 44 Tex. Cr. 381, 71 SW 


66. Ex p. Rowe, 4 Ala. A. 254, 59 


67. Ex p. Rowe, supra. 

68. Lismore vy. State, 94 Ark. 207, 
126 SW 853. 

69. See supra §§ 27, 175, 198. 

70. Sincerney v. Los Angeles, 53 
Cal. A, 440, 200 P 380. 

71. In re Murphy, 190 Cal. 286, 212 
P 30; Civic Center Assoc. v. State 
R. Commn., 175 Cal. 441, 166 P 351. 

72. In re Murphy, 190 Cal. 286, 
212 P 30; Ex p. Daniels, 183 Cal. 636, 
192 P 442, 21 ALR 1172; Helmer v. 
Sacramento County Super. Ct., 48 Cal. 
AGL 140} LOPP -1 001 May tv. Crates 
13 Cal. A. 368, 109 P 842. See Cin- 
cinnati v. American Teli,’ etc), ‘Co., 
112°- Oh. St. 493,° 147 NE 806 (the 
power granted to municipal corpora- 
tions by the constitution, to lay an 
occupational tax, does not extend to 
fields within such corporations which 
have already been occupied by the 
state). 

73. Sincerney v. Los Angeles, 53 
Cal. A. 440, 200 P 380; Helmer v. Sac- 
ramento County Super. Ct., 48 Cal. A. 
140, 191 P 1001; Muther v. Capps, 38 
Cal AMET 20 41 770 Resse, 

Conflict between general law and 
home rule charter see supra § 176. 

74. See constitutional provisions. 

75. Struthers v. Sokol, 108 Oh. St. 
2638, 140 NE 519. 

76. Leis v. Cleveland R. Co., 101 
Oh. St. 162, 128 NE 73. 

77. Leis v. Cleveland R. Co., supra. 
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sanitary, and other similar regulations, and which 
apply uniformly throughout the state.*6-§? 

[§ 223] d. Crime**—(1) In General. Although a 
municipal corporation has no power to enact regu- 
lations that tend to defeat or that run counter to 
the penal laws of the state,8* whether they be laws 
relating to felonies** or to misdemeanors,®* gen- 
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erally speaking it is within the power of such cor- 


78-81. Leis v. Cleveland R. Co., 
supra; Fitzgerald v. Cleveland, 88 Oh. 
St. 338, 103 NE 512, AnnCas1915B 
106. 

82. Punishment: 

Generally see infra §§ 273-284. 
Tax license by state and municipality 

see Licenses § 31. 


83. Ark.—Bryan v. Malvern, 122 
Ark. 379, 183 SW 957. 

Cal:——In “re Sic, 73) Cal> 142), 14. 2 
405; In re Simmons, 71 Cal. A. 522, 
235. P1029. 

Ida.—Mix v. Nez Perce County, 18 
Tdas' 695/112 P2215; 132" LRANS 
534. 

Ill.— Chicago v. Thomas, 228 Ill. A. 
65. 

Mo.—Taft v. Shaw, 284 Mo. 531, 
225 SW 457. 


N. J.—Landis v. Vineland, 54 N. J. 
Toes 755 ye A 357. 

N. Y¥.—Peo. v. A asia 204 App. Div. 
485, 198 NYS 44 

AuLeumntont v. Muskogee, (Cr.) 
225 P 562. 

Or.—State v. Schluer, 59 Or. 18, 115 
P 1057. See Astoria v. Malone, 87 
Or. 88, 95, 169 P 749 (‘a municipal 
enactment creating a misdemeanor 
ean rise to no greater dignity or im- 
portance than a statute defining a 
crime of that class’’). 

Tex.—MecDonald v. Denton, 63: Tex. 
Civ. A. 421, 132 SW 823 [writ of 
error den 104 Tex. 206, 1835 SW 1148, 
34 LRANS 453]; Levy v. State, 84 
Tex, Cr,, 493,.1.208..SW,, 667.5 Tox. aD. 
Goldburg, 82 Tex. Cr. 475, 200 SW 
386. 


W. Va.—State v. Robinson, 96 W. 
Va. 556, 123 SE 575. 

Man.——Rex v. Lorette, 29 Man. 123, 
43 DomLR 129, 30 CanCrCas 238, 
[1918] 3 West Wkly 324. 

[a] Rule applied.—A statute pro- 
hibiting houses of prostitution, Levy 
v. State, 84 Tex. Cr. 493, 208 Sw 


State v. Schluer, 59 Or. 18, 115 


State v. Schluer, supra. 

sé. Ala.—Turner v. Lineville, 2 
Ala, A. 454, 56 S 603. 

Okl.—Cumpton y. Muskogee, (Cr.) 
225-P 562. 

Philippine.—U. S. v. Joson, 26 Phil- 
ippine 1. 

Tenn.—O’Haver v. Montgomery, 120 

111 SW 449, 127 AmSR 

1014. 


Tex.—Hatcher v. Dallas, (Civ. A.) 
133 SW 914; Hamilton v. State, 3 Tex. 


Wash.—State _ v. 57 
Wash. 623, 107 P 855. 

87. U. S—Guidoni v. Wheeler, 230 
Fed. 93, 144 CCA 391. 

Ala. —Talladega v. Fitzpatrick, 133 
Ala. 613, 32 S 252; Mobile vy. Allaire, 
14 Ala. 400; Casteel v. Decatur, (A.) 
109 S 571; Dowling v. Troy, 1. Ala. 
A. 508, 56 S 116. 

Ark.—Van Buren vy. Wells, 53 Ark. 
368, 14 SW 38, 22 AmSR 214. 

Cal.—In re Knight, 55 Cal, A, 511, 


Tenn. 448, 


Hagimori, 


Dee Bar vlas 

Colo.—Hughes y. Peo., 8 Colo. 536, 
9 P 150; 

Conn.—State v. Welch, 386 Conn. 
215. 

Fla.—Gillooley v. Vaughn, 110 S 
653; Hunt v. Jacksonville, 34 Fla. 


504, 16 S 398, 43 AmSR 214; Theisen 
v. McDavid, 34 Fla. 440, 16s 321, 
26 LRA 234, 

Ga.—Thrower vy. Atlanta, 124 Ga. 1, 
52 SE 76, 110 AmSR 147, 1 LRANS 
382, 4 AnnCas 1, 


Ida.—In re Ridenbaugh, 5 Ida. 371, 
49 'P 12. 

Ill.—Chicago v. Union Ice Cream 
Mfg. Co., 252 Ill. 311, 96 NE 872, Ann 
Seance, 675; Fant v. Peo., 45 Ill. 
59 

Ind.—Thomas. v. Indianapolis, 195 
Ind. 440, 145 NE 550, 35 ALR 1194. 

Ilowa.—Neola v. Reichart, 131 Iowa 
492, 109 NW 5; Bloomfield v. Trim- 
ble, 54 Iowa 399, 6 NW 586, 37 AmR 
212 


Kan.—In re Hurston, 112 Kan, 238, 
210. P 495; Kansas City v.' Henre, 
96 Kan. 794, 153 P 548. 

La.—Opelousas Bd. of Police v. 
Giron, 46 La. Ann. 1364, 16 S 190; 
Monroe v. Hardy, 46 La. Ann. 1232, 
15 S 696; State v. Fourcade, 45 La. 
Ann, 717, 13 S187, 40. AmSR 249; 
State v. Callac, 45 La. Ann. 27, 12 S 
119. Contra New Orleans v. Miller, 
(as Ann. 651. 

Md.—Rossberg v. State, 111 Md. 
394, 74 A 581, 134 AmSR 626. 

Mich.—Peo. v. Detroit White .Lead 
Works, 82 Mich. 471, 46 NW 735, 9 
LRA 722; Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751. 


Miss.—Smothers v. Jackson, 92 
Miss. 327, 45 S 982 ; 
Mo.—St. Louis v. DeLassus, 205 


Mo. 578, 104 SW 12; St. Louis v. Caf- 
ferata, 24 Mo. 94. 

Mont.—State v. Chinook Tp. Jus- 
tice Ct., 45 Mont. 375, 123 P 405, 48 
LRANS 156. 
ign Faas eRe v. Cook, 4 Nebr. 

Nev.—Ex p. Sloan, 47 Nev. 109, 217 
122 Ba 

N. J.—Sherman yv. 82 
Niu dna. 13.45," 82) tAG 8 

N. Y.—Peo. v. McCarthy, 121 Misc. 
56, 200 NYS 818; New York v. Marco, 
58 Mise. 225, 109 NYS 58. 

N. C.—State v. Keith, 94 N.C. 933. 

Oh.—Struthers v. Sokol, 108 Oh. 
St. 263, 140 NE 519; Greenburg. v. 
Cleveland, 98 Oh. St. 282, 120 NE 
829; Kearney v. Cincinnati, 20 Oh 
NPNS 255. 

Okl.—Cumpton v. Muskogee, (Cr.) 
225 P 562; Ex p. Bochmann, 20 Okl. 
Cr.) 78; . 201. P5387. 

Or.—Harlow v. Clow, 110 Or. 257, 
223 P 541; State v. Bergman, 6 Or. 

Joson, 26 


341. 

Philippine.—U. SS. v. 
Philippine 1; U.S. v. Hspiritusanto, 
23 Philippine 610. 


Paterson, 


C.—Anderson v. Seligman, 85 
S. C. 16, 67 SH (138. 
Tenn.—O’Haver  v. Montgomery, 


ae oa 448, 111 SW 449, 127 AmSR 

Tex.—Ex p. Freeland, 38 Tex. Cr. 
321, 42 SW 295 [dist Leach v. State, 
36. Tex. Cr. 248, 36 SW 471]. 

Wash.—State Vv. Hagimori, 57 
Wash. 623, 107 P 855; Seattle v. Mac- 
Donald, 47 Wash. 298, Sir (952).017 
LRANS 49. 

W. Va.—State v. Robinson, 87 W. 
Va. 374, 104 SE 473. 

Wis.—-Milwaukee v. Ruplinger, 155 
Wis. 391, 145 NW 42. 

[a] “One of the leading cases 
upon the question ... is that of the 
Mayor of Mobile v. Allaire, 14 Ala. 
400. This case is cited by practically 
every author who has written upon 
the question. The court in this case, 
after a statement of the facts, said: 
‘The object of the power conferred 
by the charter, and the purpose of 
the ordinance itself, was not to 
punish for an offense against the 
criminal justice of the country, but 


poration to enact and enforce regulations penal in 

their nature in aid of, or not in conflict with, the 
penal laws of the state.8¢ 
tions, in the absence of express inhibition, it is 
generally held that municipal corporations may pro- 
hibit and punish acts which are also prohibited and 
punishable under the general laws of the state,*” 


And in most jurisdie- 


\ 


to provide a mere police regulation 
for the enforcement of good order, 
and quiet within the limits of the’ 
corporation. So far as an offense 
has been committed against the pub- 
lic peace and morals, the corporate 
authorities have no power to inflict 
punishment, and we are not informed 
that they have attempted to arrogate 
its It is altogether immaterial 
whether the state tribunal has inter- 
fered and exercised its powers in 
bringing the defendant before it to 
answer for the assault and battery, 
for whether he has there been pun- 
ished or acquitted is alike unimpor- 
tant. The offenses against the cor- 
poration and the state, we have seen,| 
are distinguishable, and wholly dis- 
connected, and the prosecution at the 
suit of each proceeds upon a differ- 
ent hypothesis. The one contem- 
plates the obServance of the peace 
and good order of the city; the other, 
has a more enlarged object in view— 
the maintenance of the peace and dig- 
nity of the state.’” U.S. v. Joson, 
26 Philippine 1, 15. } 

[b] Case of first impression.—“It 
cannot be said that the question now 
under consideration has been decided 
in any reported case in this State,’ 
but as said in the opinion of the 
lower Court in this case, the rule 
above laid down ‘seems to have been 
recognized as the law of Maryland 
in a dictum in Shafer v. Mumma, 17, 
Md. 331, 79 AmD 656.’” Rossberg v.. 
State, 111 Ma. 394, 415, 74 A 581, 132 
AmSR 626. 

[ec]. Reason for rule.— “Municipal 
corporations are bodies politic, 
vested with many political and leg- 
islative powers for local government 
and police regulations, established to 
aid the government by the State.’ 
The necessity for their organization 
may be found in the density of the 
population and the conditions inci- 
dental thereto. Because of this, the 
municipal government should have' 
power to make further and more 
definite regulations than are usually 
provided by general legislation and 
to enforce them by appropriate pen- 
alties.”” Chicago v. Union Ice Cream! 
Mfg. Co., 252) Ill. 311, 314, 96 NE 
872, AnnCas1912D 675. ! 

{d] “The object of such an ordi- 
nance is not to punish an offense 
against the criminal justice of the 
entire state, but to provide a mere 
police regulation for the maintenance 
of good order and the protection of, 
the comfort, health, and morals of 
the people of the particular com- 
munity. The offense against the 
corporation and that against the 
state are wholly disconnected, and 
are to be distinguished the one from’ 
the other, as the prosecution at the 
instance of each proceeds upon a 
different hypothesis; the one contem- 
plating the maintenance of peace and 
welfare of the city, while the other 
has a wider scope—the peace and 
dignity of the. state.” Neola =v.’ 
Ree re 131 Iowa 492, 498, 109 


[e] Rule applied.—Crime of va- 
grancy. Harlow v. Clow, 110 Or. 257, 
223 P 541. 

[f] Construction of ordinances.— 
(1) An ordinance providing that all 
offenses made misdemeanors under 
state law shall constitute offenses 
against the municipality when com- 
mitted within its limits is prospec- 
tive, and includes, not only the of- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


were es ee re =A. ih 


§ 293] 


or which may involve a common-law offense,®8 so 
far, but only so far, as such acts pertain to mu- 
nicipal affairs ;8° but this power must be vested in 
the corporation either by direct grant or by nec- 
in some eases the 
existence of this power has been denied,®* on the 
theory that the exercise would contravene the for- 
In cases where there is no 
room for the exercise of concurrent jurisdiction, 
if the legislature makes the identical offense which 
is punishable under the ordinance a erime against 
the state, the ordinance thereupon ipso facto loses 
its validity as to future transactions.®? ; 


essary implication.®°® However, 


mer jeopardy rule. 


fenses so defined when adopted, but 
all offenses subsequently so defined. 
Smothers v. Jackson, 92 Miss. 327, 
45 S 982. (2) An ordinance denounc- 
ing offenses in violation of state laws 
as misdemeanors applies to offenses 
against the law in force at the time 
of the offense and not at the time 
the ordinance was enacted. Casteel 
v..Decatur, (Ala..A.) 109 S 571.. (8) 
An ordinance providing that all of- 
fenses made misdemeanors under the 
State laws shall constitute offenses 
against the municipality when com- 
mitted within its limits incorporates 
into the ordinances of the municipal- 
ity all state laws relative to misde- 


meanors. Smothers v. Jackson, 

supra. 

Aa State v. Williams, 11 S. C. 
89. Kreulhaus y. Birmingham, 164 

pies 623, 861 Si 297) 26 LRANS 
[a] Discussion of rule.—‘‘Power 


is not conferred upon municipal cor- 
porations to punish offenses against 
the criminal justice of the country, 
hor to provide penalties for the en- 
forcement of public duties and the 
protection of private rights, which 
have no relation to the purposes for 
which municipalities are chartered. 
There are scores of offenses de- 
nounced by the laws of the state as 
misdemeanors which touch upon no 
municipal functions whatever. There 
are others which lie more vaguely 
upon the border line—for example, 
that section of the Code which makes 
it a misdemeanor for ineligible per- 
sons to assume office. The ordinance 
in question, with an exception which 
seems to recognize the necessity for 
discrimination, so far as its terms 
indicate, intended to punish as an 
offense against the city every act 
constituting a misdemeanor under 
the laws of the _ state. ‘This’ it 
clearly could not do.” Kreulhaus v. 


Birmingham, 164 Ala. 628, 625, 51 S 
297, 26 LRANS 492. 

90. U. S.—Ex p. Smith, 22 F. Cas. 
No. 12,967a, Hempst. 201. 

Ark.—Van Buren v. Wells, 53 Ark. 
368, 14 SW. 38, 22 AmSR 214, 

Colo.—McInerney v. Denver, 17 
Colo. 302, 29 P 516. 

, Conn.— State v. Tyrrell, 73 Conn. 
407, 47 A 686; State v. Welch, 36 
Conn. 215. 

Ga.—Lockwood vy. Muhlberg, 124 
Ga. 660, 53 SE 92; Thrower v. At- 
lanta, 124 Ga. 1, 52 SE 76, 110 AmSR 
147, 1 LRANS 382; Littlejohn v. 
Stells, 123 Ga. 427, 51 SE 390; Pen- 
niston v. Newman, 117 Ga. 700, 45 
SE 65; Moran v. Atlanta, 102 Ga. 
840, 30 SE 298; Hood v. Von Glahn, 
88 Ga. 405, 14 SE 564; Rothschild 
v. Darien, 69 Ga. 503; Jenkins v. 
Thomasville, 35 Ga. 145; Adams v. 
Albany, 29 Ga. 56; Savannah vy. Hus- 
sey, 21 Ga. 80, 68 AmD 452; Alex- 
ander v. Atlanta, 13 Ga. A. 354, 79 
SE 177. 

Ida.—In re Ridenbaugh, 5 Ida. 371, 


49 P 12. 
Ill.— Gardner y. Peo., 20 Ill. 430. 
Ind.—Loeb v. Attica, 82 Ind. 175, 


42 AmR 494. 
Iowa.—New Hampton y. Conroy, 56 
Iowa 498, 9 -NW -417. 
Miss.—_Ex p. Bourgeois, 60 Miss. 
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eral law. 


one #% AmR 420. 
C.—State v. McCoy, 116 N. C. 
1089, 21 SE 690; State v. Keith, 94 
N.C. 933; State v. Langston, 88 N. C. 
692; Washington vy. Hammond, 76 
3 


Or.—Corvallis v. Carlile, 10 Or. 139, 
45 AmR 134. 

Tenn.—O’ Hav Montgomery, 
120 Tenn. 448, iil sw 449, 127 AmSR 
1014; Robinson Wis Franklin, 1 
Humphr. 156, 34 AmD 625. 

Tex.—Clark v. State, 46 Tex. Cr. 
566, 81 SW 722; Ex p. Ogden, 43 
FexCril-b31t1566 (Sw: 11003) Ex “pi 
Powell, 48 Tex. Cr. 391, 66 SW 298; 
Ex p. Wickson, (Cr.) 47 SW 643. 

W. Va.—State vy. Robinson, 87 W. 
Va. 374, 104 SE 473; State v. God- 
frey, 54 W. Va. 54, 46 SE 185; Judy 
v. Lashley, 50 W. Va. 628, 41 SE 
197, 57 LRA 4138, 

“Whether this* power to declare 
acts criminal by the general laws 
of the State punishable also under 
town ordinances and thus _ inflict 
double punishment for the same of- 
fence can be deduced from a grant 
in a city charter of authority to 
make by-laws and ordinances for 
the welfare and good government of 
the city, or other general words of 
similar import, is a question upon 
which the authorities are in hope- 
less conflict. The various cases are 
collected and grouped in the note to 
1 Dillon Mun. Corp. (3d ed.) § 368. 
An examination of them leads the 
author to the conclusion, expressed 
with some. diffidence, that _ this 
power of double punishment for a 
single act on this delegation of au- 
thority to a local municipality to 
punish acts which are crimes against 
the: State, by a mode of procedure 
and degree of punishment unknown 
to the State law, cannot be inferred 
from a mere general authority to 
legislate for the good government of 
the municipality, but must. be 
clearly given, and if not so given 
does not exist.” Ex p. Bourgeois, 60 
Miss. 663, 670, 45 AmR 420 

[a] So far as such a general stat- 
ute covers the same ground as a 
city by-law authorized by statute, 
both cannot be enforced so as to 
subject a party to a double penalty. 
But the operation of the city by- 
law would not be affected as to any 
ground not covered by the statute. 
State v. Welch, 36 Conn. 215. 


{[b] The power “to regulate the 
police of the city’ does not confer 
authority on the municipality to 


make punishable an indictable of- 


fense. Jefferson City v. Courtmire, 
9 Mo, 692, 
91. 


U. S.—Ex p. Smith, 22 F. Cas. 
No. 12,967a, Hempst, 201. 

Cal. Ex p. Daniels, 188 Cal. 636, 
192 P 442, 21 ALR 1172; Ex op. 
Stephen, 114 Cal. 278, 46 P 86; Ex p. 
Mansfield, 106 Cal. 400, 39 P 775; 
Ex p. Solomon, 91 Cal. 440, 27 P 757; 
In re Ah You, 88 Cal. 99, 25 P 974, 


22) AmSR’ 280, 11 LRA 408; Ex p. 
Christensen, 85 Cal. 208, 24 P 747; 
In re Sic, 73 Cal. 142, 14 P 405; 


In re Simmons, 71 Cal. ‘A. 522, 235 Pp 
1029. But see In re Knight, 'b5 Cal. 
PARES eol 720203 SPE 77 wan municipal 
corporation has the power to make 
penal an act which has already been 


Express inhibition. 
statutory inhibitions®® municipal corporations can- 
not impose penalties for the commission or omis- 
sion of any act punishable as a crime, misdemeanor, 
or offense by the law of the state.°° 

Removal of cause. In some jurisdictions by force 
of statute,®°? when it appears in a trial before a 
police magistrate that defendant should be tried 
for an offense against the criminal law of the state, 
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Mere petty offenses, so-called, seem to constitute 
an exception to the rule against regulations punish- 
ing the same act already punishable under the gen- 


Against constitutional or 


made so by a state law, so long as 
there is nothing in the ordinance 
making the act penal in conflict with 
a general law of the state’’). 
Conn,.—State vy. Flint, 63 Conn. 248, 
28 A 28; State v. Welch, 36 Conn. 
a8} Southport vy. Ogden, 23 Conn. 


Ga.—Lanford v. Alfriend, 147 Ga. 


799, 95 SE 688; Moran v. Atlanta, 
102 Ga. 840, 30 SE 298; Jenkins v. 
Thomasville, 35 Ga. 145; Dannie vy. 


Atlanta, 10 Ga. A, 471, 73 SE 684; 
Cotton y. Atlanta, 10 Ga. A. 397, 73 
SE 683; Flahive v. Macon, 9 Ga. A. 
828, 72 SE 271; Callaway v. Mims, 
5 Ga, A. 9, 62 SE 654. 

N., C.—State -v.. ‘McCoy; 116: No vG: 
1059, 21 SE 690; State v. Keith, 94 
N.C 933; State v. Brittain, 89 N. C. 
574; State v. Langston, 88 N, G. .692; 
Washington v.. Hammond, 76 N. Cc. 
3 

fa] No authority under general 
welfare clause.—A municipality can- 
not, in the absence of express legis- 
lative authority so to do, enact a 
valid ordinance for the punishment 
of an act which constitutes an of- 
fense against a penal statute, and 
such authority cannot be inferred 
from the “general welfare clause,” 
of the charter. Moran y. Atlanta, 102 
Ga. 840, 30 SH 298. 

92. See cases supra note 91. 

Effect upon former jeopardy doc- 
trine see Criminal Law § 480. 

93. Strauss v. Waycross, 97 Ga. 
475, 25 SEH 329; Jenkins v. Thomas- 
ville, 35 Ga. 145; Flahive v. Macon, 
9 Ga. A. 828, 72 SE 271; Callaway v. 
Mims, 5 Ga. A. 9, 62 SE 654. 

94. Taylor v. Sandersville, 118 Ga. 
68, 44 SE 845; Ex p. Monroe, 13 OKI. 
Cr. 62, 162 P 233; In re Simmons, 4 
ORT Cr. 5662, 1112 Prob, 6 <OkleCr: 
399, 115 P 380; Strauss v. State, 76 


Tex. Gri 32) “073! “SW! 663849 Bs) p. 
Freeland, 38 Tex. Cr. 321, 42 SW 
295; Milwaukee vy. Stachelski, 185 


Wis. 142, 200 NW 769. 

95. See constitutional and statu- 
tory provisions. 

96. State v. Tyrrell, 73 Conn. 407, 
47 A 686; Whiting v. Doob, 152 Ind. 
157, 52 NE 759; Indianapolis v. Hig- 


gins, 141 Ind. 1, 40 NE 671; In- 
dianapolis v. Huegele, 115 Ind. 581, 
18 NE 172; Frankfort v. Aughe, 114 


Ind. 77, 600, 15 NE 802, 804; Zeller 
v. Crawfordsville, 90 Ind. 262; Cle- 
venger v. Rushville, 90 Ind. 258; 
Loeb vy. Attica, 82 Ind. 175, 42 AmR 
494; State v. Thurston, 28 R. I. 265, 
66 A 580; State v.. McCulla, 16 R. I. 
196, 14 A 81; In re Baxter, 12 R. I. 
13; State v. Pollard, 6 R. I. 290; Ex 
p. Wickson, (Tex. Cr.) 47 SW 6483 
Ballard v. Dallas, (Tex. Cr.) 44 SW 
864; Ex p. Coombs, 38 Tex. Cr. 648, 
44 SW 854; Ex np. Fagg, 38 Tex. Cr. 
5738, 44 SW 294. 

[a] Statute held not applicable.— 
A statute which prohibits towns or 
cities from making acts punishable 
by ordinance which are made public 
offenses and punishable by the state 
does not apply to an ordinance mak- 
ing it an offense to sell intoxicating 
liquors within the limits of the city 
without first obtaining a city li- 
cense. Frankfort v. Aughe, 114 Ind. 
77, 600, 15 NE 802, 804. 

97. See statutory provisions, 
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the judge may stop all proceedings and cause com- 
plaint to be made before him in a state prosecu- 
tion;®® but such a statute has been held to be 
merely directory.®® 

In Canada. When a given field of legislation is 
within the competence both of the parliament of 
Canada and of a provincial legislature, and both 
have legislated, the enactment of the Dominion 
parliament must prevail over that of the province, 
if they are in conflict.1. The criminal law, except 
the constitution of courts of eriminal jurisdiction, 
but including criminal procedure, is a_ subject 
exclusively within the power of the Dominion par- 
liament,? and it is held that the provincial legis- 
latures have not conferred upon municipal corpora- 
tions power over subjects of criminal law on which 
the Dominion parliament has acted;? and that any 
regulation or by-law dealing with criminal law over 
subjects on which the Dominion parliament has 
acted are null and void.4 Some cases while ad- 
mitting the rule just stated have upheld the valid- 
ity of by-laws enacted by municipal corporations 
on the ground that the by-law dealt with subjects 
not criminal in their nature.® 


98. Poplar Bluff v. Meadows, 187 
Mo. A. 450, 173 SW 11. ; 
99. Poplar Bluff v. Meadows, 
supra. Wash.—State 


1. See Dependencies, Colonies, and 
British Possessions §+9 p 514 text 
and note 98. 

2. See Dependencies, Colonies, and 
British Possessions § 9 p 513 text 
and note 89. 

3. Rex v. Laughton, 22 Man. 520, 
6 DomLR 47, 20 CanCrCas 30, 22 
WestLR 199; Drapeau v. Recorder’s 
Ct., 27 Que. K. B. 500, 43 DomLR 309, 
30 DomLR 249 [rev 52 Que. Super. 
505]; Kokoliades v, Kennedy, 40 Que. 
Super. 306, 13 Que. Pr. 20, 18 CanCr 


Wis.—State v. 
258, 71 NW 438. 


done, 
public at 


MUNICIPAL CORPORATIONS ° 


Utah.—Salt Lake City v. Howe, 37 
Utah 170, 106 P 705, AnnCas1912C 
189. 


Wash. 623, 107 P 855. 
Newman, 


“Many acts are far more injurious, 
and the temptation to commit them 
much greater, in such localities than 
in the state -at 
are not only wrongs to the 
large, 
wrongs to the corporations within 
which perpetrated. 
nal by both state and city or 
corporated town, 


large, 


each becomes a 
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[§ 224] (2) Delegation of Power. Under legis- 
lative authority to define and punish offenses against 
the municipal corporation,’ it has been held that 
the governing body of the corporation, acting under 
such power, may punish as an offense against it 
an act which constitutes a crime against the state.’ 
Also, in the absence of constitutional restrictions,® 
municipal corporations may be expressly authorized 
by the state to prohibit and punish by ordinances 
or regulations acts which are also prohibited and 
punishable by statute.® An ordinance enacted in 
pursuance of such express grant of authority can- 
not be broader than the statute on which it is 
based.1° When the power granted confers juris- 
diction only as to misdemeanors’ it does not in- 
clude felonies.12 The power is limited to misde- 
meanors committed within the limits of the cor- 
poration.* The state may authorize its municipal 
corporations to make acts an offense therein under 
the police power, even though it does not make 
the same act a state offense.'4 Statutes conferring 
upon municipal corporations power to provide by 
ordinance for the punishment of all practices dan- 
gerous to public safety or health and for the preser- 


ed D 


993994 


them to provide by ordinance for the 
punishment of indictable offenses). 
[c] In Georgia; by general or spe- 
cial law.—(i) Prior to the adoption 
of the present constitution, the gen- 
eral assembly could confer this 
power upon municipalities, either by 
general or special law. Hood v. Von 
Glahn, 88 Ga. 405, 14 SE 564. (2) 
The present constitution prohibits 
the general assembly from passing 
special laws upon this subject. Ay- 
cock v. Rutledge, 104 Ga. 533, 30 SE 
815. (3) But the power to pass a 
general law still exists. Littlejohn 
v. Stells, 123 Ga. 427, 51 SE 390. (4) 
The general assembly cannot, how- 


Hagimori,* 57 
96 Wis. 


and, when 
but additional 


When made pe- 
in- 


Cas 495. 

4 Rex v. Slowin, (B. C.) [1923] 
1 WestWkly 252; St. Prosper v. Rod- 
rigue, 56 Can. S. C. 157, 40 DomLR 
30 [dism app 26 Que. K. B. 396, 37 
DomLR 321 (allowing app 51 Que. 
Super. 109)]; Rex v. Laughton, 22 
Man. 520, 6 DomLR 47, 20° CanCr 
Cas 30, 22 WestLR 199; Drapeau v: 
Recorder’s Ct., 27, Que. K. B. 500, 43 
DomLR 309, 30 DomLR 249 [rev 
52 Que. Super. 505]; Kokoliades vy. 
Kennedy, 40 Que. Super. 306, 30 Que. 
Pr. 20, 18 CanCrCas 495; Montreal 
v. Maloney, (Que.) 29 RevLegNS 85, 
39-CanCrCas 91. 

5. Montreal v. Beauvais, 42 Can. 
S. C. 211; O’Brien v. Royal George, 
16. Alta,..L. 373, 57. DomLR . 301, 
asians 22, [1921] 1 WestWkly 


6. See Constitutional Law § 357 
text and note 47. 

7 ‘Terr. v. Dondero, 21 Hawaii 19, 
AnnCas1914D 1192; Ocean Springs v, 
Green, 77 Miss, 472, 27 S 743. 

8. See constitutional provisions. 

9. Hawaii.—Terr. v. Dondero, 21 
Hawaii 19, AnnCas1914D 1192. 

Iowa.—Neola vy. Reichart, 131 Iowa 
492, 109 NW 5. 

Md.—Rossberg v. State, 111 Md. 
394, 74 A 581, 134 AmSR 626; Ham- 
mond v. Haines, 25 Md. 541, 90 AmD 
77 


Minn.—State v. Ludwig, 21 Minn. 


Mo.—State v. Gordon, 60 Mo, 3838. 

Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct. 37 Mont. 
202, 95 P 841. 

N. Y¥.—Brooklyn.v. Toynbee, 31 
Barb. 282; Wood v.. Brooklyn, 14 
Barb. 425; New York v. Marco, 58 
Misc. 225, 109 NYS 58. 

Philippine—U. S. v. 
Philippine 1. 

Tex.—Ex fp. 
233, 116 SW 49. 


20 


Joson, 26 


Drake, s65i Texny Cr: 


separate offense against the state and 
against the municipality. The pen- 
alty imposed by the city or town 
is Superadded to that fixed by stat- 
ute on account of the additional 
wrong done, so that the wrongdoer 
is not punished twice for the same 
offense, but for two offenses arising 


from the same _ act.” Neola _ v. 
Reichart, 181 Iowa 492, 498, 109 
NW 5. 


“A municipal government may be 
authorized to pass ordinances im- 
posing new and superadded penalties 
for acts already penal by the laws 
of the state.’’ Brooklyn v. Toynbee, 
31 Barb. (N. Y.) 282, 284 [quot New 
York v. Marco, 58 Mise. 225, 228, 109 
NYS 58]. 

[a] Construction of grant.—When 
the power to hear and determine 
statutory misdemeanors is given to 
a municipal corporation, but no 
words of exclusion or restriction are 
used, the remedies between the state 
and the corporation will be construed 
to be concurrent; but, where the 
manifest intention is that. the prose- 
cution shall be limited exclusively to 
one jurisdiction, that intention must 
prevail. State v. Gordon, 60 Mo, 


383. 

[b] Indictable offenses. — Al- 
though by the general law of the 
state, persons charged with certain 
offenses of the grade of misdemean- 
ors must be proceeded against crim- 
inally by indictment, yet the general 
assembly may grant to municipal 
corporations the power to ordain that 
persons charged with such offenses 
may be proceeded against criminally 
by information. State v. Cowan, 29 
Mo. 330. See Jefferson City v. Court- 
mire, 9 Mo. 692 (under the general 
“power to regulate the police of the 
city” given to the mayor and alder- 
men by the city charter, it was held 
that this power did not authorize 


ever, delegate to a municipality the 
authority to punish in a municipal 
court a state offense as such. Grant 
v. Camp, 105 Ga. 428, 31 SE 429. 
(5) But it may authorize the punish- 
ment of an act as a city offense, 
which could also be a state offense, 
provided the terms of the act con- 
ferring the authority are clear and 
unequivocal and manifest a legisla- 
tive intent to confer authority for 
the punishment of such act. Hood 
v. Von Glahn, supra. 


Suspension of general laws see 
supra § 221. 

10. Greenwood v. Smothers, 103 
Ark. 158, 146 SW 109. 

11. Oxford v. Buford, 134 Miss. 
635, 99 S 498; Watkins v. Brook- 


haven, 134 Miss. 556, 99 S 368; Bacot 
v. Laurel, 109 Miss. 275) 68 S 248; 
Richards v. Magnolia, 100 Miss. 249, 
56 S 386; Rosetto v. Bay St. Louis, 
97 Miss. 409, 52 S 785; Hurley v. 
Corinth, 97 Miss. 396, 52 S 695; Oak- 
land v. Miller, 90 Miss. 275, 48 S 467; 
Chisman y. Jackson, 84 Miss. 787, 37 
S) 106. 

[a] “fhe word ‘misdemeanor,’ as 
employed in_ statutes conferring 
power upon municipal corporations, 
is not wholly synonymous with the 
same term as used at common law, 
or in general statutes defining of- 
fenses against the State of a grade 
less than felony, but has a more 
restricted meaning, being limited to 
offenses against the smaller local 
government.” O’Haver v. Mont- 
gomery, 120 Tenn, 448, 456, 111 SW 
449, 127 AmSR 1014. 

12. Oxford vy. Buford, 134 Miss. 
635, 99 S 498; Bacot v. Laurel, 109 
Miss. 275, 68 S 248; Dismukes vy. 
Eile 101 Miss. 104, 57 S 547. 

' xford vy. Buford, 1 i 
635, os 498. Deanne 

14. trauss v. State, 76 : ; 

132, 173 SW 6638, eee Cie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 224-226] 


vation of publie morality have been held not to 
restrict the corporation, in drafting ordinances de- 
fining offenses committed within its limits, to the 
particular offenses:created by the general laws,!® 
nor to the particular terms used by the legislature 


in defining such offenses.'® 


[§ 225] (8) Identity of Offenses. 
restrict a municipal corporation in the exercise of 
its power the offense must be the identical one;1* 
and the corporation may make punishable an act 
nominally of the same nature as that prohibited 
by the state law but which constitutes a distinet 


15. Seattle v. Chin Let, 19 Wash. 
88, 52,.P 324. 
16. Seattle v. Chin Let, supra. 
17. Flahive v. Macon, 9 Ga. A. 
828, 72 SE 271; Callaway v. Mims, 
5 Ga. A. 9, 62 SE 654. 
18. Ala.—Mobile v. . Allaire, 14 
Ala. 400; Mobile v. Rouse, 8 Ala. 515. 
Ga—Smith vy. Atlanta, 22 Ga. A. 
45, 95 SE 470; Ramsey v. Atlanta, 
15 Ga. A. 345, 83 SE 148; Flahive v. 
Macon, 9 Ga. A. 828, 72 SE 271; Cal- 
laway v. Mims, 5 Ga. A. 9, 62 SE 654; 
Sutton vy. Washington, 4 Ga. A. 30, 60 
Trimble, 


SE 811. 

Iowa.—Bloomfield  v. 54 
Iowa 399, 6 NW 586, 37 AmR 212. 

Mo.—St. Louis v. Bentz, 11 Mo. 61. 

Nebr.—Brownville v. Cook, 4 Nebr. 
101. 

N. Y.—Peo. v. Earing, 71 Misc. 
615, 130 NYS 1099, 26 sexier, 
163 [aff 146 App. Div. 903 mem, 133 
NYS 1136 mem (app dism 204 N. coe 
584 mem, 97 NE 1112 mem)]; Rogers 
¥. Jones, 1 Wend. 237, 19 AmD 493. 

W. Va.—Oceana v. Cook, 63 W. Va. 
296, 299, 60 SH 145; Judy v. Lash- 
ley, 50 W. Va. 628, 633, 41 SE 197, 
57 LRA 413. 

‘Where the State law defines an 
offense generally, and prescribes a 
punishment, without reference to the 
place where it is committed, in town 
or country, and the act when com- 
mitted in- the streets and _ public 
places of the city, would be attended 
with circumstances of aggravation, 
such as an affray, for instance, the 
eorporate authorities with a view to 
suppress this special mischief, might 
probably provide against it by ordi- 
nance; because that ingredient or 
concomitant of the crime might not 
be supposed to be included in the 
State law.” Judy v. Lashley, supra 
[quot Oceana v. Cook, supra]. 

19. Loach v. Lafayette, 19 Ga. A. 
639, 91 SE 1057; Morris v. State, 18 
Ga. A. 684,°90 SE 361; Cotton v. 
Atlanta, 10 Ga. “A. 397, 73 SB 683; 
Athens vy. Atlanta, 6 Ga. A. 244, 64 
SE 711; Callaway v. Mims, 5 Ga. A. 
Bat; 62 SE 654; In re Simmons, 4 
Okl.. Cr. 662, 112 P §'5isy 5: TOK). Ser. 
399 6 TL. Ae BROrwUitaSe swe Joson, 26 
Philippine LUE Se Fae Tienco, 25 
Philippine 89. 

“There are some kinds of conduct 
which, though criminal, are not very 
pernicious in tendency when com- 
mitted in thinly populated communi- 
ties, but which, when committed in 
populous communities, such as cities 
and towns, take on an aggravation, 
and... this special mischief itself 
may furnish a legitimate basis ‘for 
discriminating between the offense 
under the city ordinance and the 


erime under the statute, though both! 


eover transactions nominally of 
the Same nature.... In deciding 
whether a municipal ordinance is in- 
validated by the existence of a State 
eriminal statute on the same gen- 
eral subject, we look not merely to 
the concrete acts which may in 
actual cases furnish the basis for 
convictions, but we examine both the 
statute and the ordinance with the 
view of ascertaining the theoretica! 
evils to be remedied by each, and 
thus determine whether the gist of 
the offense in each is the same; if 


[43 C. J.—15] 
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offense to the 


physical act, by 
rounding its commission, or by reason of the intent 
with which it is done, or by reason of something 
else specially arising, may constitute two separate 
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corporation itself.1® The same 
reason of the cireumstances sur- 


225 


offenses, one against the state and the other against 


In order to 


tions.24. The 


so, the ordinance, unless it has been 

enacted in pursuance of direct ex- 

press authorization by the General 

Assembly, is void; otherwise it is 

valid, provided of course the subject- 

matter of the ordinance is legiti- 
mately within the purview of the 
implicit police power with which the 
municipal government has been 
clothed.” Callaway v. Mims, supra. 

[a] “The test to be applied in 
determining whether or not the State 
law and the ‘municipal ordinance 
cover the identical offense is whether 
the one can be violated without vio- 
lating the other.’ Loach v. Lafay- 
ette, 19 Ga. A. 639, 642, 91 SE 1057, 

{b] Bule applied.—Regulation of 
occupations on Sunday. Loach ov. 
Lafayette, 19 Ga. A. 639, 91 SE 1057. 

20. Cross references: 
Discrimination see infra § 231. 
Forfeiture as method of enforcing 

municipal regulations see infra 

aye 

Franchises and special privileges see 
infra § 449 

ee of private rights see infra 

30. 

Monopolies created by franchises see 
Monopolies § 14 et seq. 

Newspaper regulations as abridge- 
ment of freedom of speech see 
infra §§.516, 517. 

Public meeting 
abridgement of 
§ 549. 

Searches and seizures as method for 
enforcing municipal regulations 
see infra § 271. 

21. U.S.—Dobbins v. Los Angeles, 
195 U. S. 223, 25 SCt 18, 49 L. ed. 169; 
Moran v. New Orleans, 112 U. S. 69, 
5b SCt._ 38, 28 Lived. 1653;-Barbier av. 
Connolly; )113) U.S. 2%, 5: SCt. 357, 
28 L. ed. 923; Ex p. Hutchinson, 137 
Fed. 949. 

Ala.—Calhoun vy. Fletcher, 63 Ala. 
574; Mobile v. Dargwan, 45 Ala. 310. 

Ariz.—Tombstone v. Macia, 245 P 
677, 46 ALR 828. 

Rock, 30 


Ark.—Vance vy. 
Ark. 435. 

Cal.—Ex p. Keppelmann, 166 Cal. 
770, 138 P 346; Buck v. Eureka, 109 
Cale ab04.) 42a 924357 SOntE RAN 409; 
In re Wong Hane, 108 Cal. 680, 41 
P 693, 49 AmSR 138; Ex p. Felchlin, 
96 Cal. 360, 31 P 224, 31 AmSR 223. 

Colo.—Phillips v. Denver, 19 Colo. 
179, 84-P 902, -41 AmSR 230. 

Conn.—Ingham v. Brooks, 95 Conn. 
Sdlitemetulals As 40/9; 

Fla.—Roach v. Ephren, 82 Fla. 523, 
90 S 609; Pounds vy. Darling, 75 Fla. 
eA WAT Ss 666, LRA1918H 949; Fer- 
guson v. McDonald, 66 Fla. 494, 63 
S 915; Capital City Light, etc., Co 
v. Tallahassee, 42 Fla. 462, 28 S 810 
[aff 186 U. S. 401, 22 SCt 866, 46 
Tin, ped.y £219 Js 

Ga.—Savannah v. Hussey, 21 Ga. 
80, 68 AmD 452; Haywood v. Savan- 
nah, 12 Ga. 404. 

Tll.—Baldwin v. Smith, 82 Ill. 162; 
Illinois Cent. R. Co. v, Bloomington, 
76 Ill. 447; Chicago v. Rumpff, 45 111. 
90, 92 AmD 196; Newlan v. Aurora, 
14 Ill. 364; Petersburg v. Mappin, 
141) 193; 56 AmD 501; McGrath v. 
Chicago, 24 Ill. A. 19. 

Ind.—Indianapolis v.. Consumers’ 
Gas Trust Co; (140) Ind.) 107, .389.NE 
438, 49 AmSR 183, 27 LRA 514; In- 


regulations 
right see 


as 
infra 


Little 


the municipal corporation.'® 

[§ 226] 3. Constitutional Limitations*°—a. In 
General. Municipal powers are subject to limita- 
tions of both the federal and the state constitu- 
legislature 
municipal corporation a power violative of constitu- 


cannot delegate to a 


dianapolis v. Bieler, 138 Ind. 30, 36 
NE 857; Moore vy. Indianapolis, 120 
Ind. 483, 22 NE 424. 

Iowa.—Rehmann vy. Des Moines, 
200 Iowa 286, 204 NW 267, 40 ALR 
922; Martin v. Oskaloosa, 99 NW 
557; Logan v. Pyne, 43 Towa 524, 22 
AmR 261; Davenport Gas Light, etc., 
Co. v. Davenport, 13 Iowa 229. 

Kan.—State vy. Topeka, 36 Kan. 76, 
12 P 310, 59 AmR 529, 

Ky. —Cohen v. Henderson, 182 Ky. 
658, 207 SW 4; Louisville v. Weikel, 
137 Ky. 784, 127 SW 147,.128 SW 
587; Wadsworth v. Maysville, 113 Ky. 
455, 68 SW 391, 24 KyL 312. 


La.—State v. Van Sachs, 45 La. 
Ann, 1416, 14 S 249. 
Md.—Goldman vy. Crowther, 147 


Mad. 282, 128 A 50, 38 ALR 1455. 

Mass.—Matthews y. Westborough, 
134 Mass. 555; In re Whitcomb, 120 
Mass. 118, 21 “AmR 502. 

Mich.—Detroit Citizens’ St Reo: 
v. Detroit, 110 Mich. 384, 68 NW 304, 
64 AmSR 350, 35 LRA 859; Mt. Pleas- 
ant v. Vansice, 43 Mich. 361, 5 NW 
378, 88 AmR 198; Gale v. Kalamazoo, 
23 Mich. 344, 9 ‘AmR 80. 

Minn.—Judson v. Reardon, 16 
Minn. 431. 

Miss.—Lizano v. Pass Christian, 96 
Miss. 640, 50 S 981; Grenada v. Wood, 
81 Miss. 308, 33: S173. 

Mo.—Ex Dp. Tarling, 241 SW 929; 
St. Louis v. Dreisoerner, 243 Mo. 217, 
147 SW 998. 41 LRANS 177: State 
v. Laclede Gaslight Co., 102 Mo. 472, 
14 SW 974, 15 SW 383, 22 AmSR 789: 
River Rendering Co. v. Behr, 77 Mo. 


91, 46 AmR 6; Hitchcock v. St. 
Louis, 49 Mo. 484, 
N. ‘Y.—Peo. ve Grouti't792 Ni W. 


417, 72 NE 464, 1 AnnCas 39; Peo. 

ve Gilbert, 68 Misc. 48, 123 NYS 264; 

Cornell vy. Guilford, 1 Den. 510: 

Stuyvesant v. New York, '7 Cow. 

N. C.—Weith v. 68 
24, 

30 


INea@: 
Oh.—Cleveland R. Co. v. Leis, 
O. C. A. 369; Bauer v. Casey, 26 Oh. 
Cire VCt 598. 
97 Or. 


Or.—Brown v. 
441, 190 P 972. 

Pa.—Kilcullen v. Webster, 260 Pa. 
268, 103 A 592; Western Sav. Fund 
Soc. v. Philadelphia, Su Parenliibt a2 
AmD 730; Com. v. Gringrich, 21 Pa. 
Super. 286; Delaware Ice Co. v. Eas- 
ton, 4°Pal Dist.) &) Co.-3539 Cunnine— 
ham _ v. Dunlap, 21 Pa. ‘Dist. 459; 
Kussel v. Erie, 8 Pa. Dist. 105; Nor- 
ristown v. Citizens’ Pass. 15°, Co., 9 
Pa. Co: 1.02 

Philippine.—U. Souave 
Philippine 165. 

R. I.—Austin v. Coggeshall, 12 R. I. 
329, 34 AmR 648. 

Tenn.—O’Haver  v. 
120 Tenn. 448, 111 SW 449, 127 
AmSR 1014; Long v. Shelby County 
Taxing Dist., 7 Lea 134, 40 AmSR 
55; Trigally v. Memphis, 6 Coldw. 
; Nashville v. Hager, 5 Tenn. Civ. 
A Los 

Tex.—Brenham vy. Brenham Water 
Co:; 64 S8ex, 5642) 1401S Weil43\; de ip. 
Goldburg, 82 Tex. Cr. 475, 200 SW 
386 


Wilmington, 


Silverton, 


Abendan, 24 


Montgomery, 


Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SE 1389, AnnCasi917D 1114; 
Winchester v. Redmond, 93 Va. 711, 
25 SH 1001, 57 AmSR 822; Davenport 
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tional provisions.” A municipality can neither deny 
nor abridge any of the rights protected by the 
constitutional guaranties;** it may not pass any 
ex post facto ordinance; nor any ordinance which 
violates the obligation of contracts;?° nor regulate 
interstate commerce;?® nor deprive any person of 


life, liberty, or property without 


law ;27 nor confiscate property of one person for 
another’s benefit ;28 nor take private property with- 
It cannot make the ex- 
ercise of a constitutional right subject to the dis- 
A city council may 
not authorize a railroad company to take or injure 
Whatever the state is for- 
bidden to do is of course equally prohibited to its 
creature,?? the municipal corporation.** Also, what- 
ever private rights of person or property the peo- 
ple of the state have specially guaranteed or pro- 
tected by their bill of rights or state constitution 


out just compensation.?® 
cretion of municipal officials.*° 


private property.** 


vy. Richmond City, 81 Va. 636, 59 
AmR 694. 
Wash.—Spokane v. Macho, 51 


Wash. 322, 98 P 755, 130 AmSR 1100, 
291 LRANS 263; Moran v. Thompson, 
20' Wash. 525, 56: P. 29. 

W. Va.—Parkersburg Gas Co. v. 
Parkersburg, 30 W. Va. 435, 4 SE 
650. 

Wis.—State v. Dering, 84 Wis. 585, 
54 NW 1104, 36 AmSR 948, 19 LRA 
858. 

Ont.—Jarvis v. Fleming, 27 Ont. 
309; In re Brodie, 38 U. C. Q. B. 580. 

[a] Restrictions imposed by the 
federal. constitution, and which di- 
rectly limit the legislative power of 
the state, rest equally upon all the 
instruments of the government 
ereated by the state. If a_ state 
cannot pass an ex post facto law, 
or law impairing the obligations of 
contracts, neither can any agency do 
so which acts under the state with 
delegated authority. . By-laws there- 
fore which in their operation 
would be ex post facto, or violate 
contracts, are not within the power 


of municipal corporations; and 
whatever the people by the state 
constitution have prohibited the 


state government from doing, it can- 
not do indirectly through the local 
governments. Cooley Const. Lim. p 


198. 

[b] In Porto Rico (1) municipal 
corporations may not enact regula- 
tions in violation of the federal con- 
stitution (Peo. v. Padilla, 20 Porto 
Rico 262) (2) nor against the in- 
sular organic law (Diaz v. Peo., 28 
Porto Rico 408). 

[c] An ordinance enacted under 
an unconstitutional statute is void 
ab initio, and any action taken 
thereunder is a nullity. Henderson 
vy. Lieber, 175 Ky. 15, 192 SW 830. 

[ad] For ordinance held not in- 
valid as being obnoxious to the “law 
of the land.”—Trigally v. Memphis, 6 
Coldw. (Tenn.) 382. 

22. Louisville v. Weikel, 137 Ky. 
784, 127 SW 147, 128 SW 587. 

23. Yick Wo v. Hopkins, 118 U. S. 
356, 6 SCt 1064, 30 L. ed. 220; Soon 
Hing v. Crowley, 113 U. S. 703, 5 
Sct. 730, 28 L. ed. 1145; Barbier v. 
Connolly, 113 U. S. 27, 5 SCt 357, 28 
L. ed. 923; Stockton Laundry Case, 
26 Hed. 611; In re Wong Hane, 108 
Cal. 680, 41 P 6938, 49 AmSR 138; 
State v. Cederaski, 80 Conn. 478, 69 
A 19; State v. Dering, 84 Wis. 585, 
54 NW 1104, 36 AmSR 948, 19 LRA 
858. 

24. Newlan v. Aurora, 14 Ill. 364; 
Moore v. Indianapolis, 120 Ind. 483, 


22 NE 424. See Constitutional Law 
§§ 803-819. 
25. U. S8.-Walla Walla v. Walla 


Walla Water Co., 172 U. S. 1, 19 SCt 
77, 48 L. ed. 341. 
Ga.—Haywood y. Savannah, 12 Ga. 
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due process of 


404, 

Ill.—Illinois Conference Female 
College v. Cooper, 25 Ill. 148 
Ind.—Indianapolis v. Consumers’ 


Gas Trust Co., 140 Ind. 107, 39 NE 
433, 49 AmSR 1838, 27 LRA 514. 

Iowa.—Davenport Gas Light, etce., 
Co. v. Davenport, 13 Iowa 229. 

Mo.—Neill v. Gates, 152 Mo. 585, 
54 SW 460; State v. Laclede Gas- 
light Co., 102 Mo. 472, 14 SW 974, 15 
SW 383, 22 AmSR 789; Kansas City 
v. Corrigan, 86 Mo. 67. 

N. Y.—Brooklyn Cent. R. Co. v. 
Brooklyn City R. Co., 32 Barb. 358; 
Stuyvesant v. New York, 7 Cow. 588. 

Pa.—Western Sav. Fund Soe. v. 
i pr beset 31 Panels, 72am Pb 

Va.—Davenport v. Richmond City, 
81 Va. 686, 59 AmR 694. 
sheets Constitutional Law §§ 632- 

26. See infra § 489. 

27. U.S.—Dobbins v. Los Angeles, 
195 U. S. 228, 25 SCt 18, 49 L. ‘ed. 169; 
wate Sam Kee, 31 Fed. 680, 12 Sawy. 
WE oe RR v. Fletcher, 63 Ala. 


Ill.— Baldwin v. Smith, 82 Ill. 162. 

Ind.—Indianapolis v. Bieler, 138 
Ind. 30, 36 NE 857. 

Kan.—State v. Topeka, 36 Kan. 76, 
12, P 310, 59 AmR 529. 

Ky.—Turpin v. Hail, 7 Ky. Op. 403. 


Minn.—Judson vy. Reardon, 16 
Minn. 431. 
Miss.—Donovan v. Vicksburg, 29 


Miss. 247, 64 AmD 143. 

Mo.—Ex p. Smith, 135 Mo. 223, 36 
SW 628, 58 AmSR 576, 33 LRA 606; 
River Rendering Co. v. Behr, 77 
Mo. 91, 46 AmR 6. 

Wis.—State v. Dering, 84 Wis. 585, 
Oe nee 1104, 36 AmSR 948, 19 LRA 


j eee Constitutional Law §§ 956-— 
099. ° 
[a] Ordinances not violating pro- 


vision.—Ordinance forbidding keep- 
ing. private markets within specified 
distance from public market is con- 
stitutional. Natal v. Louisiana, 139 
ee S. ' 621,95 21) -SCtl 636) sa Laedt 

[b] An appropriate ordinance rel- 
ative to public health is not open to 
the objection that it deprives per- 
sons of property without due proc- 
ess of law or without compensation. 
Ex p.-Lacey, 108 Cal. 326,°41 P 411, 
49 AmSR 93, 38 LRA 640. 

28. River Rendering Co. v. Behr, 
77 Mo. 91, 46 AmR 6; Branahan v. 
Cincinnati Hotel Co., 39 Oh. St. 338, 
48 AmR 457. 

29. Baldwin v. Smith, 82 Ill. 16%; 


Illinois Cent. R. Co. v. Blooming- 
ton, 76 Ill. 447; State v. Morris, 
47 La. Ann. 1660, 18 S 710; River 
Rendering Co. v. Behr, 77 Mo. 91; 


46 AmR 6. See Eminent Domain 
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against infringement by any power are beyond the 
reach of municipal authority;*+ and whatever acts 
they have prohibited the state government from do- 
ing are equally prohibited to* municipal govern- 
ment.*> For example it has been held that a city 
council has no power to punish for contempt where 
the constitution restricts such power to the legis- 
lature and the courts;°® that it cannot enact a 
penalty for a misdemeanor, with imprisonment in 
default of payment, on summary conviction by the 
“mayor or an alderman;** and that it cannot repeal 
the criminal laws of the state;** or impose a license 
in violation of constitutional rights.*%® 

[§ 227] b. Police Powers. 
a municipal corporation falling as they do within 
the rules just discussed*® must be exercised sub- 
ject to provision both of the state*+ and of the fed- 
eral? constitution. However, theoretically at least, 
there can be no conflict between the exercise of 


The police powers of 


§§ 123-129. 

30. Ex 
770, 1388 P 346. 

31. Protzman v. Indianapolis, etc., 
R. Co., 9 Ind. 467, 68 AmD 650. 

32. See supra § 3. - 

33. Haywood v. Savannah, 12 Ga. 
404; Illinois Conference Female Col- 
lege v. Cooper, 25 Ill. 148; Stuyvesant 
v. New York, 7 Cow. (N. Y.) 588; 
Western Sav. Fund Soc: v. Phila- 
delphia, 31 Pa. 175. 

34. Ex p. Deane, 7 F. Cas. No. 
3,712,512, (€ranch® ‘C.) G26: 

35. Mobile v. Dargan, 45 Ala. 310; 
Haywood v. Savannah, 12 Ga. 404. 

36. In re Whitcomb, 120 Mass. 
118, 21 AmR 502. 

37. Barter v. Com., 3 Penr. & W. 
(Pa.) (253% 

Power to punish for violations of 
police regulations see infra § 273. 

38. Ex p. Garza, 28 Tex. A. 381, 
13 SW 779, 19 AmSR 845. 


p. Keppelmann, 166 Cal. 


39. See Licenses §§ 16-30. 
40. See supra §. 226. 
41. U. S.—Chicago, ete., R. Co. v. 


Minneapolis, 238 Fed. 384. 

Ala.—Ex p. Byrd, 84 Ala. 17, 4 S 
397,5 AmSR 328. 

Cal.—Sacramento vy. 16 
Cal. 119. 

Conn.—Ingham vy. Brooks, 95 Conn. 
317, 111 A 209. 

Ga.—Lanier v. Macon, 59 Ga. 187; 
Savannah v. Hines, 53 Ga. 616. 

Ill.—McCray v. Chicago, 292 Ill. 60, 
126 NE 557. 

La.—State v. Von Sachs, 45 La. 
Ann. 1416, 14 S 249. 

Md.—Tighe v. Osborne, 133 A 465, 
46 ALR 80. 

Mich.—Peo, v. Armstrong, 73 Mich. 
288, 41 NW 275, 16 AmSR 578, 2 
LRA 721; Slaughter v. Peo., 2 Doug]. 


Crocker, 


234 note. 
Mo.—Ex p. Tarling, 241 SW 929; 
Ex p. Lerner, 281 Mo. 18, 218 SW 


331; St. Louis v. Union Dairy Co., 
213 Mo. 148, 112 SW 525; St. Louis 
v. Klausmeier, 218: Mo. 119, 112 SW 


516; St. Louis v. Anchor L. Ins. 
Co., 47 Mo. 176; St. Louis v. Asso- 
ciated Firemen’s Ins. Co., 47 Mo. 
168; St. Louis v. Independent Ins. 
Co., 47 Mo. 146. 

Pa.—Johnson v. Philadelphia, 60 
Pa. 445. 

Tenn.—O’Haver v. Montgomery, 
120 Tenn. 448, 111 SW 449, 127 


AmSR 1014; State v. Newton, 3 Tenn. 
Civ.) AN 93% 

Tex.—Ex p. Goldburg, 82 Tex. Cr. 
475, 200 SW 386; Hirshfield v. Dallas, 
29 Tex. A. 242, 15 SW 124. 

42. U. S.—Buchanan y. Warley, 
245 U. S. 60, 38 SCt 16, 62 L. ed. 349; 
Dobbins v. Los Angeles, 195 U. S, 223, 


25 SCt 18, 49 L. ed. 169; Chicago, 
oer BRO'Co vi Minneapolis, 238 Fed 
Ala.—Ex p. Byrd, 84 Ala. 17, 4 


S 397, 5 AmSR, 328. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such power and constitutional inhibitions,*® as the 


legitimate ‘scope of the one ends 


begins,** and hence, so long as municipal bodies 
confine their enactments within the proper limits 
of such power, they do not violate the private 
rights of the individual.4® The limit imposed is that 
the requirements, whatever they may be, must be 
reasonable,*® and for the protection of property, 
the public health, the public morals, 
safety or the welfare’ of the inhabitants of such 


municipality.47 


[§ 


Conn.—Ingham v. Brooks, 95 Conn. 
317, 111 A 209. 

Tl. —McCray v. Chicago, 292 Ill. 60, 
126 NE 557. 

Md.—Tighe v. Osborne, 133 A 465, 
46 ALR 80. 

Mo.—American Union Express Co. 
oe Joseph, 66 Mo. 675, 27 AmR 

Or.—Bachelors’ Club v. Woodburn, 
SOOr.. 331, .1419 P 339: 

Tenn.—State v. Newton, 3 Tenn, 
Civ. A. 93. 

43. Rehmann v. Des Moines, 200 
Iowa 286, 204 NW 267, 40 “ALR 922. 


44, Rehmann Vv. Des Moines, 
supra. 
45. See infra § 230. 


46. See infra § 229. 

47. See infra § 228. 

48. Ala—Kreulhaus v. Birming- 
ham, 164 Ala. 628, 51 S 297, 26 LRA 
NS 492. 

Cal.—In re Murphy, 190 Cal. 286, 
212 P 30; Ex p. Daniels, 183 Cal. 636, 
192 P 442, 21 ALR 1172; Whyte v. 
Sacramento, 65 Cal, <A. 534, 224 P 

Colo.—Wilson v. Denver, 65 Colo. 
Bet, Lh. 17. 

Del.— Wilmington Vie lUrks (Cn) 
7129 A512. 

D. C.—Chevy Chase Sanatorium v. 
District of Columbia, 46 App. 558. 

Fla.—Ex p. Harrell, 76 Fla. 4, 79 
S$ 166, LRAI918F 514, 

Ga.—Smith v. Atlanta, 161 Ga. 769, 
132 SE 66. 

Ill.—Chicago v, Pettibone, 267 Ill. 
573, 108 NE 698; Chicago v. Mandel, 
264° Ill. 206, 106 NE 181. 

Ind. —New Albany v. New Albany 
St. R. Co., 172. Ind. 487, 87 NB 1084. 

Kan.—Ware v. Wichita, 113 Kan. 
pe. 214) P- 99. 

Ky. —Tolliver vy. Blizzard, 143 Ky. 
773, 137 SW 509, 34 LRANS 890. 

La. —New Orleans v. Collins, 52 La. 
Ann, 973, 27 S 532. 

Md.—Goldman v. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 1455. 

Mass.—Brett v. Brookline Bldg. 
Comr., 250 Mass. 73, 145 NE 269. 

Mich.—Atty.-Gen. v. Detroit, 225 
Mich. 631, 196 NW 391; Clements v. 
McCabe, 310 Mich. 207, 177. NW 722; 


Kalamazoo v. Titus, 208 Mich. 252, 
“ee NW 480; Horn v. Peo., 26 Mich. 


Minn.—State v. Houghton, 134 
1080. 226, 158 NW 1017, LRA1917F 

*Miss.—Johnson y. 
Miss. 34, 47 S 526, 19 LRANS 637, 
19 AnnCas 103. 

Mo.—State v. Public Serv. Commn., 
270 Mo. 429, 192 SW 958, 198 Sw 
872; State v. Missouri, ete., Tel. Co., 
189 Mo. 838, 88 SW 41. 

Nebr. —Consumers’ Coal Co. v. Lin- 
coln, 109 Nebr. 51, 189 NW 643. 

N. J.—H. Krumgold & Sons, Ine. v. 
Jersey City, 130 A 635; Bregguglia 
eae ame ERIN Ard iby 168, 20 A 

N. Y.—In re Siracusa, 125. Misc. 
882, 212 NYS 400; Brown vy. New 
York, 125 Misc. 1, 310 NYS 786 [rev 
on other grounds 213 App. Div. 206, 
me NYS 3806" (atl. 241 N.Y. 96, 149 
NE 211)]. 

‘N. C.—State v. Bass, 171 N. C. 
786, 87 SE 972, LRA1916D 583. 

Oh.—F roelich vy. Cleveland, 99 Oh. 


228] 4. Object of Regulation. 
corporation is limited in the exercise of its powers 


Philadelphia, 94 | 
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where the other 
eral legislation 
policy.*® 


preservation of 
the publie 


to matters local and municipal.4® 
is thus restrained from entering the field of gen- 


or general welfare.>° 
power must have a substantial basis.°* 
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The corporation 


or making declaration of public 


In order that a municipal regulation may ~ 
be sustained as an exercise of the police power, 
the regulation must have for its object the pre- 
vention of some offense or manifest evil or the 


the public health, safety, morals, 
The exercise of the police 
The power 


cannot be made a mere pretext for legislation that 


A municipal 
real, 


St. 376, 124 NE 212; Billings v. Cleve- 
land R. Co., 92 Oh. St. 478, 111 NE 
155; Fitzgerald v. Cleveland, 88 Oh. 
St. 338, 108 NE 512, AnnCas1915B 
106; State v. Lynch, 88 Oh. St. 71, 
102 NE 670, 48 LRANS 720, AnnCas 
1914D 949. 

Okl.—Waleher v. Norman First 
Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1598. 

Pa.—Bryan y. Chester, 212 Pa, 259, 
61 A 894, 108 AmSR 870. 

Philippine.—Kwong Sing v. Manila, 
41 Philippine 103. 

Porto Rico.—Ponce y. Vendrell, 28 
Porto Rico 306. 

R. I.—Providence vy. Stephens, 133 
A 614, 

S. C.—Greenville v. Kemmis, 58 
S.-C. 427, 36 SE 727, 50 LRA 725. 

Tenn. — Long v. Shelby County 
Taxing Dist., 7 Lea 134, 40 AmR 55; 
State v. Newton, 3 Tenn. Civ. A. 93. 

Tex.—Green v. Amarillo, (Civ. A.) 
244 SW 241. 

W. Va.—F ruth vy. Charleston, 75 W. 
Va. 456, 84 SE 105, LRAI915C 981. 

Ont.—Re Goudie, 22 OntWN 380. 

49. See cases supra note 48. 

50. Ala.—Spear v. Ward, 199 Ala. 
105, %4-.S227. 

Cal.—Ex p. Hadacheck, 165 Cal. 
ALG 132.0 Prb84, LRAI916B 1248 [aff 
239 U. S. 394, 36 SCt 1438, 60 L. ed. 
348, AnnCas1917B 927]; In re Hang 


Kie, 69 Cal. 149, 10: P 327; In re 
poe Chung, 17 ‘Cals Ag vb11; 105 22 
609. 


Colo.—Wilson vy. Denver, 65 Colo. 
484, 178 P 17; Willison v. Cooke, 54 
Colo. 320, 130 P 828, 44 LRANS 1030; 
Curran Bill Posting, etc., Co. v. Den- 
ver, 47 Colo. 221, 107 P 261, 27 LRA 
NS 544.. 

Conn.—State v. Welch, 386 Conn. 
5 

D. C.—Chevy Chase Sanatorium v. 
District of Columbia, 46 App. 558; 
Heylman y. District of Columbia, 27 
App. 568. 

Fla.—Ex p. Harrell, 76 Fla. 4, 79 
S 166, LRA1918F 514; Anderson vy. 
Shackleford, 74 Fla. 36, 76 S 348, 
LRA1918A 139. 

Ga.—Smith v. Atlanta, 161 Ga. 769, 
132 SE 66; Morris v. Rome, 10 Ga, 
532; Frederick v. Augusta, 5 Ga. 561. 

Til.—Consumers’ Co. v. Chicago, 313 
Till. 408, 145 NE 114; Chicago v. 
Kautz, 313 Ill. 196, 144 NE 805; Peo. 
v. Chicago, 280 Ill. 576, 117 NE 779; 
Condon v. Forest Park, 278 Ill. 218, 
115 NE 825, LRA1917E 314; Haskell 
v. Howard, 269 Ill. 550, 109 NE 992, 
LRA1916B 893; Chieago v. Pettibone, 


268) 211. bis, 108 NB 698; Chicago 
Sanitary Dist. v. Chicago, CLC. ake, 
Co., 267 Ill. 252, 108 NE 312; Wil- 


liams v. Chicago, 266 Ill. 267, 107 NE 
599, AnnCas1916B 514; Peo. v. Hrics- 
son, 263 Ill. 368, 105 NE 315, LRA 
1915D 607, AnnCas1915C 183; Peo. v. 
Chicago, 261 Ill. 16, 103 NE 609, 49 
LRANS 4388, AnnCas1915A 292; Chi- 
cago v. Pennsylvania Co., 252 Ill. 
185, 96 NE 8338, 36 LRANS 1081, Ann 
Cas1912D 400; Peo. v. Chicago Bd. 
of Education, 234 Ill. 422, 84 NE 
1046, 17 LRANS 709, 14 AnnCas 943; 
King v. Davenport, 98 Ill. 305, 38 
AmR 89; Chicago v. Gunning System, 
114 Til. A. 377 [aff 214 Ill. 628, 73 
NE 1035, 70 LRA 230]. 

Ind.—New Albany v. New Albany 


does not fall within it.®2 
and substantial connection between the as- 


There must be some clear, 


St. R. Co., 172 Ind. 487, 87 NE 1084; 
Baumgartner v. Hasty, 100 Ind. 575, 
50 AmR 830. 

Ky.—Tolliver v. Blizzard, 143 Ky. 
773, 137 SW_ 509,. 34 LRANS 890; 
Megowan v. Com., 2 Metce. 3. 

Me.—State v.. Merrill, 37 Me. 329. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Miss.—Johnson v. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 637, 
19 AnnCas 108. 

Mo.—St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; Ex p. Lerner, 281 
Mo. 18, 218 Sw 381; St. Louis v. 
Dréisoerner, 243 Mo. 217, 147 SW 998, 
41 LRANS WIT: St. Louis v. Schoen- 
busch, .95 Mo. 618, 8 SW 791; St. 
Charles v. Meyer, 58 Mo. 86. 

— H.—State v. Freeman, 38 N. H. 
426 

N. J.—H. Krumgold & Sons, Inc. v. 
Jersey City, 130 A 635. 

N. Y.—Rochester v. Macauley-Fien 
Milling Co., 199 N. Y. 207, 92 NE. 
641, 32 LRANS 554; O. J. Gude Co. 
Vv. Murphy, 195 N. Y. 525, 88 NE 21; 
Peo. v. Murphy, 195 N. Y. 126, 88 NE 


17, 21 LRANS 735; New York v. 
Williams, 15 N; Y. 502; Stubbe vy. 
Adamson, 173 App. Div. 305, 159 


NYS 751 [aff 220 N. 
3721; Peo. v. Wolf, 127 Misc. 382, 
216 NYS 741; In re Siracusa, 125 
Mise. 882, 212 NYS 400; Syracuse v. 
Snow, 123 Mise. 568, 205 NYS 785; 
Robinson v. Wood, 119 Misc. 299, 196 
NYS 209; Wiseman v. Close, 183 NYS 
353% In re, Russell, 158 NYS 162. 

N. C.—State v. Bass, 171 N. @ 
780, 87 SE 972, LRA1916D 583; State 
v. Whitlock, 149° N. C. 542, 63 SE 123, 
128 AmSR 670, .16 AnnCas 165: 
Washington v. Frank, 46 N. C. 436. 

Oh.—Froelich vy. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Meade v. Cin- 
cinnati, 14 Oh. A. 412; Allion v. To- 
ledo, 20 OhNPNS 3538; State v. Rapp, 
14 OhNPNS 126.. 

Okl.—Walecher v. Norman First 
Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1593. 

Pa.—White’s App., 134 A 409; Har- 
risburg v. Edmun, 20 Pa. Dist. 881. 

S. .Cc.—State v. Williams, 11 S.C. 
288; Charleston v. Benjamin, 33 S. C. 
L. 508, 49 AmD 606. 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608; Knoxville v. Bird, 
12 Lea 121, 49 ee ae State v. 
Newton, 3 Tenn, Civ. 

Tex.—-Cain v. State, CES 287 SW 
62 


W. Va.—Fruth y. Charleston, 75 W. 
Va. 456, 84 SE .105, ULRA1915C 
981. 

Wis.—Platteville v. Bell, 43 Wis. 
488. 

{a] The advancement of standard 
time by one hour is not a regulation 
for the health, safety, morality, or 
welfare of the inhabitants of the 


Y. 459, 116 NE 


corporation. Re Goudie, 22 OntWN 
380. 
51. State v. Stahlman, 81 W. Va. 


335, 94 SH 497, LRA1918C 77. 

52. Peo. v. Chicago Bd. of Edu- 
cation, 234 Ill..422, 84 NE 1046, 17 
LRANS 709, 14 ‘AnnCas 943; St. Paul 
v. Laidler, 2 Minn. 190, 72 AmD 89; 
Raleigh v. Dougherty, 3 Humphr, 
(Tenn.) 11, 39 AmD 149; State v. 
Stahlman, 81 W. Va. 335, 94 SE 497 
LRA1918C 77. he) 
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sumed purpose of the regulation and the active 
provisions thereof,®* and the provisions must in 
some plain, appreciable, and appropriate manner 
tend toward the accomplishment of the object for 
The primary object 
of municipal regulations is public®® and not pri- 
The police power may not be exercised 
for private purposes,*’ nor for the exclusive bene- 
fit of particular individuals®® or elasses,°® but this 
rule does not apply where the subservience of such 
interest is only incidental and the power is ex- 
ercised after due consideration of the public bene- 


which the power is exercised.** 


vate.° 


fits to result from its exercise.®° 
AXsthetic considerations.®1 


53. Cal.—In re San Chung, 11 Cal. 
A. 511, 105 P 609. 

Colo.—Wilson y. Denver, 65 Colo. 
484, 178 P 17; Willison v. Cooke, 
ot acon 320, 130 P 828, 44 LRANS 

Ill.—Moy v. Chicago, 309 Ill. 242, 
140 NE 845; Peo. v. Ericsson, 263 Ill. 
368, 105 NE 315, LRA1915D 607, Ann 
Cas1915C 188. 

Ind.—New Albany v. New Albany 
St. R. Co., 172 Ind. 487, 87 NE 1084. 

Ky.—Tolliver v. Blizzard, 148 Ky. 
T7173, 137 .SW 509, 34 LRANS 890. 

Mass.—Lowell Bldg. Inspector v. 
Stoklosa, 250 Mass. 52, 145 NE 262. 

Nise. Krumgold & Sons, Inc. v. 
ee Citys V0 A 63i5: 

N. Y.—Syracuse vy. Snow, 123 Misc. 
568, 205 NYS 785. 

N. C.—State v. Bass, 171 N. C. 780, 
87 SE 972, LRA1916D 583. 

W. Va.—Fruth v. Charleston, 75 W. 
Va. 456, 84 SE 105, LRA1915C 981. 

{a] In determining the validity 
of zoning by-law, question is, not 
whether court approves by-law, but 
whether it can pronounce it an un- 
reasonable exercise of power having 
no rational relation to public safety, 
public health, or public’ morals. 
Brett v. Brookline Bldg. Comr., 250 
Mass. 73, 145 NE 269 [foll Bamel v. 
Brookline Bldg. Comr., 250 Mass. 82 
145 NE 2724]; Lowell Bldg. Inspector 
SE Seas ace 250 Mass. 52, 145 NE 


54, Cal.—Laurel Hill Cemetery v.| 


San Francisco, 152 Cal. 464, 93 'P 
70, 27 LRANS 260, 14 AnnCas 1080 
Pate i206) 34 Sw 3580580 SCtASOL Se b4 
L. ed. 515]; In re San Chung, 11 Cal. 
Az 2511, 7105.P 609: 

Colo.—Wilson v. Denver, 65 Colo. 
484, 178 P 17. 

Ill.— Consumers’ Co. vy. Chicago, 313 
Tll. 408, 145 NE 114; Moy v. Chicago, 
309 Ill. 242, 140 NE 845; Peo. v. 
Chicago, 261 Ill. 16, 103 NE 609, 49 
LRANS 438, AnnCas1915A 292; Peo. 
v. Chicago Bd. of Education, 234 Ill. 
422, 84 NE 1046, 17 LRANS 709, 14 
AnnCas 943. 

Ind.—New Albany v. New Albany 
St. R. Co.,.172 Ind. 487, 87 NE 1084. 

N. Y.—Safee v. Buffalo, 204 App. 
Div. 561, 198 NYS 646; Syracuse v. 
Snow, 123 Mise. 568, 205 NYS 785. 

Oh.—Froelich v. Cleveland, 99 Oh. 
St. 376, 124 NE 212. 

Philippine.-—Kwong Sing v. Manila, 
41 Philippine 103. 

Tenn.—State v. Newton, 
Sive-A. 93. 

W. Va.—F ruth v. Charleston, 75 W. 
Va. 456, 84.SH 105, LRAI915C 981. 

55. Ala.—Wetumpka v. Wetumpka 
Wharf Co., 63 Ala. 611. 

Colo.—May v. Peo., 1 Colo. A. 157, 
27 B00: 

Mich.—Cook v. Johnston, 58 Mich. 
437, 25 NW 388, 55 AmR 703; Taylor 
v. Lake Shore, etc., R. Co., 45 Mich. 
74, 7 NW 728, 40 AmR 457. 

Tenn.—Nashville v. Althrop, 5 
Coldw. 554. 

Ont.—Bell v. Manvers Tp., 2 U. C. 
CPS 507, 

Que.—Mongenais v. DeRigaud, 11 


3 Tenn. 


As a general rule the 
police power of municipal corporations cannot prop- 
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regulation.®* 


[§ 229] 5. 


of reason.®* 


Que. Super. 348. 

56. See cases supra note 55. 

57. Peo. v. Corn Products Refining 
CoG s2864T1ls. 226, 121 NB 6745 seit vy. 
Kimball, 269 Ill. 398, 110 NE 18; 
State v. Stahlman, 81 W. Va. 335, 94 


SH497, GRATIUSC e173, eR ruth: 
Charleston, 75 W. Va. 456, 84 SH 
105, LRAI1915C_ 981. 


58. Curran Bill Posting, etc., Co. 
v. Denver, 47 Colo. 221, 107 P 261, 27 
LRANS 544; Robinson v. Wood, 119 
Mise. 299, 196 NYS (209; State, vy. 
Stahlman, 81 W. Va. 335, 94 SE 497, 
LRA1918C 77; Fruth v. Charleston, 
ene Va. 456, 84 SE 105, LRA1915C 

59. Guidoni v. Wheeler, 230 Fed. 
93, 144 CCA 391; Robinson v. Wood, 
119 Mise. 299, 196 NYS 209. 

Discriminating regulations 
infra § 231. 

60. Amboy v. Illinois Cent. R. Co., 
236 Ill. 236, 86 NE 238. 

61. Building regulations see infra 
§ 357. 

62. Cal.—Varney v. Williams, 155 
Cale 318, 100° 86%, 1382 -AmSR 8s} 
21 LRANS 741. 

Colo.—Willison v. Cooke, 54 Colo. 
320, 130 P 828, 44 LRANS 1030; 
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NS 544, 
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Md.—Goldman v. Crowther, 147 
Md. 282, 128 A 50, 38 ALR 1455; 
Byrne v. Maryland Realty Co., 129 
Md. 202, 98 A 547, LRA1917A 1216; 
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Stubbs v. Scott, 127 Md. 86, 95 A 
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Minn.—State v. Houghton, 134 


Minn. 226, 158 NW 1017, LRA1917F 
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Mo.—State v. McKelvey, 301 Mo. 
1, 256 SW 474; Kansas City Gunning 
Adv. Co. v. Kansas City, 240 Mo. 679, 
144 SW 1104; Kansas City Gunning 
Adv. Co. v. Kansas City, 240 Mo. 659, 
144 SW 1099; St. Louis Gunning Ady. 
Co. v. St. Louis, 285 Mo. 99, 137 SW 
929. 

N. J.—Romar Realty Co. v. Had- 
donfield, 96 N. J. L. 117, 114 A 248; 
Passaic v. Paterson Bill Posting, 
ete.,Co.; FWeN- Je. 285,62 Al 267, 
111 AmSR 676, 5 AnnCas 995; Eaton 
v. Montclair, (Sup.) 133 A 400; Tenez 
Constr. Corp. v. Garner, (Sup.) 133 
A 396; Williams v. Gage, (Sup.) 130 
A 721. 

N. Y.—Isenbarth v. Bartnett, 206 
App. Div. 546, 201 NYS 383 [aff 237 
N. Y. 617 mem, 1438 NE 765 mem]; 
Peo. v. Wolf, 127 Misc. 382, 216 NYS 
741; Syracuse v. Snow, 123 “Misc. 568, 


205 NYS 785; Peo. v. Roberts, 96 
Mise. 439, 153 NYS 148; Buffalo v. 
eine, 90 Misc. 407, 153 NYS 
472. 
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erly be exercised for merely esthetic purposes. 
But when it is determined that the regulation has 
a reasonable reference to the safety, health, morals, 
or general welfare of the corporation, considera— 
tions of an esthetic nature may enter in as an 
auxiliary ;°* and such fact will not invalidate the 
And from the language used by some 
decisions it may be inferred that building regula- 
tions may rest upon esthetic considerations. 

Reasonableness 
Within the field of the powers granted to mu- 
nicipal corporations they may go to the boundaries 
The reasonableness of municipal ordi- 
nances or regulations is committed in the first in- 
stance to the municipal authorities.®* 


of Regulations.®¢ 


But, except 


N. C.—State v. Staples, 157 N. \C. 
6375. 138 SE 11293 GRANS., 690. 
State v. Whitlock, 149 N. C. 542, 63 
SE 123, 128 AmSR 670, 16 AnnCas 
T6Ds &: ; 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; Maxedon v. Rendigs, 
9 Oh. A. 60; State v. Rapp, 14 Oh 
NPNS 126. 

Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870; Pittsburgh 
Poster Adv. Co. Vv. Swissvale 
Borough, 70 Pa. Super. 224. 

Porto Rico.—Ponce vy. Vendrell, 28 
Porto Rico 306. 

R. I.—Providence v. Stephens, 133 
A 614. 

W. Va.—State v. Montgomery, 94 
W. Va.- 189, 117° SE 888; State “vy. 
Stahlman, 81 W. Va. 385, 94 SE 497, 
LRA1918C 77; Fruth v. Charleston, « 
75 W. Va. 456, 84 SE 105, LRA1915C 
981. 

[a] heading case. — Passaic v. 
Paterson Bill Posting, ete. Co., 72 
INV EE 285; 62 AO 26 Tai id) sacks 
676, 5 AnnCas 995 [quot Fruth v. 
Charleston, 75 W. Va. 456, 466, 84 
SE 105, LRA1915G 981]. 

[b] "Reason for rule.—‘“sthetic 
considerations are a matter of luxury 
and indulgence rather than of neces- 
sity, and it is necessity alone which 
justifies the exercise of the police 
power to take private property with- 
out compensation.” Passaic v. Pater- 
son Bil Postine:) etc.,, -Co. 42 aNd. 
I... 285. °28%,, 624 267, 11 canis 
676, 5 AnnCas 995 [quot Varney v. 
Williams, 155 Cal. 318, 320, 100 P 867, 
132 AmSR 88, 21 LRANS 741; Cur- 
ran Bill Posting, etce., Co. v. Denver, 
4%-Colo. 221; 227, 107, P-261, 27 LRA 
NS 544]. 

63. U. S.—St. Louis Poster Adv. 
Co. v. St. Louis, 249° U. 'S. 269, 39 
SCt® 274, 63) LL. 


ed. 599 [aff (Mo.) 
195 SW 717]. 
Kan.—Ware v. Wichita, 113 Kan. 
n USS pr i le ood FARE 

Lia.—State v. New Orleans, 154 La, 
271, 97'S 440, 38. ALR 260. 

Mass.—Ayer v. Comrs. on Height 
Cee ae 242 Mass. 30, 136 NE 
338. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

64 U. S.—St. Louis Poster Adv. 
Co. v.. St. Louis, 249. U. S. 269.5 39 
SCt 274, 63 L. ed. 599 [aff (Mo.) 
195 SW 717]. 

Kan.—Ware vy. Wichita, 113 Kan. 
153,214 P 99. 

La.—State v. New Orleans, 154 La. 
271, 97 S 440, 38 ALR 260. 

N. C.—Turner vy. New. Bern, 187 
N. CG. 541, 122 SH 469. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30, 

65. See infra § 357. 

66. Matters considered in deter- 
mining reasonableness of regulation 
see infra § 319. 

67. Damman vy. Milwaukee, 139 
Wis. 356, 120 NW 298; C. Beck Co. 
v. Milwaukee, 139 Wis. 840, 120 NW 
293, LL AmSR 1061. 

68. Peo. v. Grand Trunk Western 
R. Co., 232 Ill, 292, 83 NE’ 839. — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


rn 
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as limited by the rules to be discussed hereafter,®? 
all ordinances or regulations enacted by municipal 


69. See infra §§ 315-318. 

70. U. S.—Dobbins v. Los Angeles, 
woo ou, Ss i223, 25. SCt 28,549 Li ed. 
169; Schappi Bus Line y. Hammond, 
11 F. (2d) 940 [foll Farina Bus 
Line, ete., Go. v. Hammond, 11 F. 
(2d) 943]; Hammond v. Calumet 
Coal) etec.,.Co.; 262 hed. .938;, Chi- 
cago, etc, R. Co. v. Minneapolis, 
238 Fed. 384; Guidoni v. Wheeler, 
230 Fed. 93, 144 CCA 391; St. Louis 
v. Western Union Tel. Co., ‘63 Fed. 
68 [aff 166 U. S. 388, 17 SCt 608, 
41 L. ed. 1044], 

Ala.—Spear v. Ward,'199 Ala. 105, 
74 S 27; Mobile v. Orr, 181 Ala. 308, 
61 S 920, 45 LRANS 575; Birming- 
ham v. Alabama G. 8. R. Co., 98 Ala. 
134, 13 S 141; Oxanna v. Allen, 90 
Ala. 468, 8 S 79; Ex p. Byrd, 84 Ala. 
17, 4 S 397, 5 AmSR 328; Greens- 
boro v. Bhrenreich, 80 Ala. 579, 2S 
725, 60 AmR 130; Beroujohn vy. 
Mobile, 27 Ala. 58; Mobile v. Yuille, 3 
Ala...  137,,. 36, AmB .4415 . Ligon..v; 
Gadsden, (A.) 107 S 733. 

Alaska.—Ketchikan v. Greenbaum, 
5 Alaska 396; Guidoni v. Wheeler, 5 


Ark.—Lonoke v. Chicago, ete. R. 
Go-.92.-Ark...046, 123 SWe 395, 135 
AmSR 200; Taylor v. Pine Bluff, 34 
Ark. 603; Ex p. Martin, 27 Ark. 467; 
Waters v. Leech, 3 Ark. 110. 

Cal.—Curtis v. Los Angeles, 172 
Cal. 230, 156 P 462; In re Dart, 1t72 
Cal. ..47,. 455  P .63,, LRAI916D. 905, 
AnnCas1917D 1127; Pinney, etc., Co. 
v. Los Angeles Gas, etc., Corp., 168 
Gal 129141 .P. 620,..LRAI915C_. 2382, 
AnnCas1915D 471; Ex p. Hadacheck, 
165 Cal, 416, 132 P 584, LRA1916B 
7248 [aff 239 U. S.. 394, 36. SCt 143, 
60 L. ed. 3848, AnnCas1917B 927]; 
Laurel Hill Cemetery v. San Fran- 
eisco, 152 Cal. 464, 93 P 70, 27 LRA 
NS 260, 14 AmnnCas 1080 [aff 216 
ws: 358, 30° SCt 301,. 64.L. ed. 
515]; Ex p. McKenna, 126 Cal. 429, 
58 P 916; Ex p. Solomon, O12 (Gale 
440, 27 Pp (> Gein, re. Ah -¥ 0u,)5 88 
Cal. 99, 25 P 974, 22 AmSR 280, 11 
LRA 408; Whyte v. Sacramento, 65 
@ali534,) 224 P-10083. In re, Hall, 
WO, (alee Amn S On el Ob) CE 95,5 : 
Messenheimer, 32 Cal, A. 163 
P 869; In re Wisner, 32 Cal. A. 637, 
163 P 868; In re San Chung, 11 Cal. 
Nagi se BS OF 105 P 609. 

Colo.—Wilson v. Denver, 65 Colo. 
484, 178 P 17; McInerney vy. Denver, 
17% Colo, 302, 29° P 516. 

Conn.—New Haven v. New Haven 
Water Co., 44 Conn. 105; Hayden v. 
Noyes, 5 Conn, 391. 

Del.—Dangel v. Williams, 11 Del. 
Ch. 2138, 99 A 84. 

D. C..-Chevy Chase Sanatorium v. 
District of Columbia, 46 App. 558; 
Heylman y. District of Columbia, 27 
App. 563; District of Columbia v. 
Saville, 8 D. C. 581, 29 AmR 616. 

Fla.—Antuono v. Tampa, 87 Fla. 
82, 99 S 324; Roach v. Ephren, 82 
Fla. 523, 90 S 609; Cary v. Ellis, 
78 Fla. 186, 82 S 781; Ex p. Harrell, 
7 Fila. 4, 79 S 166, LRAI918F 514; 
Ferguson v. McDonald, 66 Fla. 494, 
63 S 915; Waller v. Osban, 60 Fla. 
268, 52 S 970; Jacksonville v. Led- 
with, 26 Fla. 163, 7 S 885, 23 AmSR 
658, 9 LRA 69. 

Ga.—Smith v. Atlanta, 161 Ga.,769, 
132 SE 66; Acworth v. Western, etc., 
Fue CO. LogmGa.s O10 26) Obs 454; 
Purvis v. Ocilla, 149 Ga. 771, 102 SE 
241; Savannah v. Cooper, 131 Ga. 670, 
63 SE 138; Haynes v. Albany, 29 
Ga. A. 318, 115 SE 30. 

; Tll.—Troy v. Forest Park, 318 Ill. 
340, 149 NE 281; Chicago v. Kautz, 
els, Tit, 196, 144 NE 805; McCray 
v. Chicago, 292 Ill. 60, 126 NE 557; 
Catholic Bishop of Chicago v. Palos 
Park, 286 Ill. 400, 121 NE 561; Has- 
kell v. Howard, 269 Ill. 550, 109 NE 
992, LRA1916B 893; Zion v. Behrens, 
262 Ill. 510, 104 NE 836, 51 LRANS 
562, AnnCasi915A 1057; Clinton~ v. 
Wilson, 257. Il... 580, 101 NE 192; 
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Landberg v. Chicago, 287 Ill, 112, 86 
NE 6388, 127 AmSR 319, 21 LRANS 
830; Peo. v. Chicago Bd. of Educa- 
tion, 234 Ill. 422, 84 NE 1046, 17 
LRANS 709, .14 AnnCas 943; Chi- 
cago v. Gunning System, 214 Ill. 628, 
73 NE 1085, 70 LRA 230 [aff 114 
Ill. A. 377]; Chicago v. Rogers Park 
Water, Co.,, 214 Tlly,212, .73, NE 375% 
Wice v. Chicago, etc, R. Co. 193 
Ill, 351, 61 NE 1084, 56 “LRA 268; 
Lasher y. Peo.g 183 Ill. 226, 55 NE 
663, 75 AmSR 108, 47 LRA _ 802; 
Carrollton v. Bazzette, 159 Ill. 284, 42 
NE 837, 31 LRA 552; Hawes v. Chi- 
cago, 158. Ill. 653, 42 NB. 372, 30 
LRA 225; Chicago v. Bartee, 100 I1l. 
57; School Trustees v. Peo., 87 Ill. 
303, 29 AmR 55; Rulison v. Post, 79 
Till. 567; Wiggins v. Chicago, 68 Ill. 
372; Toledo, etc., R. Co. v. Jackson- 
ville, 67.111. 37, 16 AmR 611; Clin- 
ton v. Phillips, 58 Ill. 102, 11 AmR 
52;.. Chicago. v. Rumpff,, 45, Til, 90, 
92 AmD 196; Miller v. Eversole, 184 
Til. <A. 362; Masonic Fraternity 
Temple Assoc. v. Chicago, 131 Tl. A. 


1; Chicago v. Ferris Wheel. Co., 58 
Til, A. 625; Lake View v. Tate, 33 
Tis Ace 08, pati. 130.,,LU.) 247.7 aoe IN 
791, 6 LRA 268]; Mason City v. 
Barngrover, 26 Ill. A. 296. 
ind:-—Chicago,.. ,.CtGin dk. COn An 


Salem, 170 Ind. 153, 82 NE Cie pale) 
LRANS 658; Elkhart v. Murray, 165 
Ind. 304, 75 NE 593, 112 AmSR 228, 
1 LRANS 940, 6 AnnCas 748; Cleve- 
land, ete., R. Co. v. Connersville, 147 
Ind. 277, 46 NE 579, 62 AmSR 418, 
an, LRA 175; Pittsburgh, ete. RCo: 
v. Crown Point, 146 Ind. 421, 45 NE 
587, 35 LRA 684; Champer v. Green- 
castle, 138 Ind. 339, 35 NE 14, 46 
AmSR 390, 24 LRA 768; Goshen v. 
Crary, 58 Ind. 268. 
Iowa.—Hrickson y. Cedar Rapids, 
193 Iowa 109, 185 NW 46; Hawarden 
v. Betz, 182 Iowa 808, 164 NW 775; 
Burg, vi. ‘Chicago, ete. .R.- Co.,7-90 
Iowa 106, 57 NW 680, 48 AmSR 419; 
Davis v. Anita, 73 Iowa 325, 35 NW 


244; State Center v. Barenstein, 66 
Iowa 249, 283 NW 652. 
Kan.—Julian vy. Golden Rule Oil 


Co., 112. Kan. 671, 212, P8845 sSmith 
v. Hosford, 106 Kan. 363, 187 P 685. 

Ky.—Barrow v. Bradley, 190 Ky. 
480, 227 SW 1016; Hershberg v. Bar- 
bourville, 142 Ky. 60, 133 SW 985, 
34 LRANS 141, AnnCas1912D 189; 


Gastenau v. Com., 108 Ky. 478, 56 
SW 705, 22 KyL 157. 
La.—Baton Rouge v. Sanchez, 161 


La. 320, 108 S 552; Jonesville v. 
Boyd, 161 La. 278, 108 S 481; New 
Orleans v. Gilly, 148 La. 9, 86 S 564; 
State v. Itzcovitch, 49 La. Ann. 366, 
21 S 544, 62 AmSR 648, 37 LRA 673; 
State v. Schuchardt, 42 La. Ann. 49, 
7 S$ 67; Teutonia Ins. Co. vy. O’Con- 
nor, 27 La. Ann. 371; Shreveport v 
Levy, 26 La. Ann, 671, 21 AmR 553. 
Me.—Jones v, Sanford, 66 Me. 585. 
Md.—Havre de Grace v. Johnson, 
143 Md. 601, 123 A 65; Baltimore v. 
Radecke, 49 Md. 217, 38 AmR 239. 
Mass.—Winthrop v. New England 
Chocolate Co., 180 Mass. 464, 62 NE 
969; Com. v. Wilkins, 121 Mass. 356; 
Com. v. Turner, 1 Cush. 493. 
Mich.—Melconian y. Grand Rapids, 
218 Mich. 397, 188 NW 521; Peo. v. 
Detroit, etc., Ferry Co., 187 Mich. 177, 
153 NW 799, AnnCas1918B 170; Sag- 
inaw v. Swift BHlectric Light Co., 
113 Mich. 660, 72 NW 6; Grand 
Rapids v. Newton, 111 Mich. 48, 69 
NW 84, 66 AmSR 387, 35 LRA 226; 
Citizens’ Electric Light, 6LCi 4 COL Ne 
Sands, 95 Mich. 551, 55 NW 452, 20 
LRA 411; Peo. v. Armstrong, 73 Mich. 
288, 41 NW 275, 16 AmSR 578, 2 
LRA 7203 Inne Frazee, 63 Mich. 396, 
30 NW 72, 6 AmSR 310; Napman v. 
Peo., 19 Mich. 352; Wreford v. Peo., 
14° Mich. 41. , 
Minn.—State v. McCormick, 120 
Minn. 97, 188 NW 1032; St. Paul v. 
Briggs, 85 Minn, 290, 88 NW 984, 
89 AmSR 554; St. Paul v. Dow, 37 
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corporations, including those enacted under the po- 
lice powers, must be reasonable,*° and not unrea- 


Minn. 20, 32 NW 860, 5 AmSR 811; 
Mankato vy. Fowler, 32 Minn. 364, 20 
NW 361; St. Paul v. Traeger, 25 
Minn, 248, 383 AmR 462. 
Miss.—Johnson v. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 687, 
19 AnnCas 108; Bx p. O'Leary, 65 
Miss. 80,3 S 144, 7 AmSR 640; Jack- 


son v. Newman, 59 Miss. 385, 42 
AmR 367; Pieri v. Shieldsboro, 42 
Miss. 493. 


Mo. — Weisberg v. Boatsmen’s 
Bank, 280 Mo. 199, 217 SW 85; State 
v. Missouri Pac. R. Co., 262 Mo. 720, 


174 SW 73; American Tobacco Co. 
‘Vv... Missourl .Pae. R. .Co,, 247 Me 
374, 157 SW. 502; St. «Louis .v. 
Dreisoerner, 248 Mo. 217, 147 SW 
998, 41 LRANS 177; St. Louis v, 
Weitzel, 130 Mo. 600, 31 SW 1045; 
Corrigan v. Gage, 68 Mo. 541; St. 


Louis v. Fitz, 53 Mo. 582; St. Louis 
v. Weber, 44 Mo. 547; Lancaster v. 
Reed, (A.) 207 SW 868; Salem v. 
Young, 142 Mo. A. 160, 125 SW 857; 
Carthage v. Block, 139 Mo. A, 386, 
123 SW 483; Lamar v. Weidman, 57 
Mo. A. 507. 

Nebr.—Standard Oil Co. vy. Kear- 
ney, 106 Nebr. 558, 184 NW 109, 18 
ALR 95. 

N. H.—Lane v. Concord, 70 N. H. 
485, 49 A 687, 85 AmSR 643. 


N. J.—McGonnell v.. Orange, 98 
Na J. Gs. 642,121 A 135; Doerison ve 
Saul gOS Ne ls Sane ta aes Aa SAC G oa 


Stell v. Jersey City, 95 N. de a3 38, 
111 A 274; Erie R. Co. v. Jersey City, 
83 N. J. LL. 92, 84 A. 697 ) [aft . 84 
IN ui ple, Oda OueeN 467]; Passaic v. 
Paterson Bill Posting, etc., .Co.,- 72 
N.. J. L. 285, 62 A 267; Read v. Cam- 
den, 54 N. Bie aes. 347, "94 A 549; Kip 
Vv. Paterson, 26 N. J. L. . 298; Klein 
v. Jersey City, (Sup.) 132 A 502; 
Michel v. South Orange, (Sup.) 132 A 
oon Dayton v. Quigley, 29 N. J. Eq. 


N. Y.—Stubbe v. Adamson, 220 
Ne -Y, 9/4595) 166 SNS 72s Pate 173° App. 
Div. 305, 159 NYS 751]; Rochester 
v. Macauley- Fien Milling Co., 199 
N. Y. 207, 92 NE 641, 32 LRANS 554; 
Peo. v. Wilber, LOS Nw Yoel, 9.0) NE 
1140, 27 LRANS 357, 19 AnnCas 626 5 
New York City Fire Dept. v. Gil- 
mour, 149 N. Y. 453, 44 NE 177, 52 
AmSR 579 [aff 4 Misc. 202, 23 NYS 
1022]; Hinman v. Clarke, 121 App. 
Diy. 105, 105 NYS 725 [aff 193 N. Y. 
640 mem, 86 NE 1125 mem]; Ford v. 
Standard Oil Co., 32 App. Div. 596, 
53 NYS 48; Lees v. Cohoes Motor 
Car Co.,.122 Misc.,'373,,,203 NYS) ops 
Albany Municipal Gas Co. v. Nolan, 
121 Mise. 606, 201 NYS 582 [aff 202 
NYS 9389 mem]; Willerup v. Hemp- 
stead, 120 Misc. 485, 4938, 199 NYS 
56 [cit Cyc]; Peo. v. Newman, 109 
Misc... 622,180 NYS. 8925. Peo, «x. 
Hastings, 77 Misc. 453, 137 NYS 186 
[aff 153 App. Div. 920 mem, 138 NYS 
1137 mem]; Peo. v. Gilbert, 68 Misc. 
48, 123 NYS 264; In re Russell, 158 


NYS 162; New York v. Nichols, 4 
Hill 209; Dunham vy. Rochester, 5 
Cow. 462; Shepherd v. Hees, 12 
Johns. 433; Hudson v. Thorne, q 
Paige 261. 


N. C.—State v. Stallings, 189 N. C. 
104, 126 SE 187; Barger v. Smith, 156 
N. CG. 323, 72 SE 376; State v. Whit- 
lock, 149 N. (C. 542, 63 SH. 123, (128 
AmSR 670, 16 AnnCas 765; State v. 
Ray, 131 N. C. 814, 42 SE 960, 92 
AmSR 795, 60 LRA 634; State v. Hill, 
126 N. C. 1139, 36 SE 326, 50 LRA 
473; State v. Webber, 107 N. C. 962, 
12.SH 598, 22 AmSR 920. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

Oh. —Dayton vy. S. S. Kresge Co., 
114 Oh. St. 624, 151 NE 775; Froe- 
lich v. Cleveland, 99 Oh. St. 376, 124 
NE 212; Cleveland Tel. Co. v. Cleve- 
land, 98 Oh. St. 358, 121 NB 701; 
White v. Kent, 11 Oh. St. 550; Meade 
vy. Cincinnati, 14 Oh. A. 412; Toledo 
vy. Northwestern Ohio Natural Gas 
@o.,.b. Oh. Cirs Ct. 755 7,3, Oh, Cir, Dec, 
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the very foundation of the police power is the 


273; Glaser v. Cincinnati, 1 OhS&CP 
398, 31 CincLBul 243; Allion v. To- 
ledo, 20 OhNPNS 353; Richards v. 
Dauben, 17 OhNPNS 190; Hogans v. 
Columbus, 14 OhNPNS 33; Ley vw. 
Cash, 12 OhNPNS 523; Columbus Vv. 
Jeffrey, 1 OhNPNS 265. 

Okl.—Walcher v. Norman First 
‘Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1593. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or. 411, 244 P 313. 

Pa.—-Manorville Borough v. Flen- 
ner, 286 Pa. 1038, 133 A 30; Kilcullen 
v. Webster, 260 Pa. 263, 103 A 592; 
Ft, Pitt Gas Co. v. Sewickley, 198 Pa. 
201, 47 A 957; Northern Liberties v. 
Northern Liberties Gas CO ra ae 
818; Block vy. Mills, 29 Pa. Dist. 575; 
Harrisburg v. Edmun, 20 Pa. Dist. 
881; Densmore vy. Brie City; a0 vba. 
Dist. 355, 20 Pa. Co. 513; Williams- 
port v. Williamsport Water Com. Pas 
Dist. 206; Ordway v. Cornelius, 23 
Pa. Co. 281; Lancaster v. Edison 
Hlectric Illum. Co., Pas, Cov eis: 
Conshohocken Borough v. Fennel, 5 
Pa. Co. 65; Milton Borough v. Hoag- 
land, 3 Pa. Co. 283; Harrisburg City 
Pass. R. Co. v. Harrisburg, 2 Chest. 
Co. 338; Ridley Park Borough v. 
United Tel., ete., Co., 10 Del. Co. 101; 
Plains Tp. v. Lehigh Valley R. Co., 
13 LuzLegReg 24; Ft. Pitt Gas Co. 
v. Sewickley, 30 PittsbLesINS 419 
{aff 198 Pa. 201, 47 A 957]. 

Philippine. —K wong ane v. Manila, 
41 Philippine 103; U. S. v. Salaveria, 
39 Philippine 102; U. S. v. Abendan, 
24 Philippine 165; Switzer v. Cebu, 
20 Philippine 111. 

Porto Rico.—Diaz v. Peo., 28 Porto 
Rico 408; Vincente v. San Juan, 1 
Porto Rico Fed. 154. 

\ R. I.—State v. Crepeau, 21 R. I. 340, 
71 A 449. 

S. D—Deadwood v. Coe, 34 S. D. 
517, 149 NW 359. 

Tenn. —Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608; O’Haver v. Mont- 
gomery, 120 Tenn. 448, 111 SW 449, 
127 AmSR 1014; Memphis v. Win- 
field, 8 Humphr. 707; Ward v. Greene- 
ville, 8 Baxt. 228, 35 AmR 700; Nash- 
ville v. Hager, 5 Tenn, Civ. A. 192; 
State v. Newton, 3 Tenn, Civ. A. 93. 

Tex.—Milliken v. Weatherford, 54 
Tex. 388, 38 AmR 629; Williams v. 
Davidson, 43 Tex. 1; Invader Oil, etc., 
Go. v.. Ft: Worth, (Civ. A.) 229 SW 
616; Royal Indemn. Co. v. Schwartz, 
(Civ. A.) 172 SW 581; Ex p. Glass, 
(Cr.) 90 SW 1108; Ex p. Patterson, 
42 Tex. Cr. 256, 58 SW 1011, 51 LRA 
654; Ex p. Battis, 40 Sexi Cry 12s 
48 SW 513, 76 AmSR 708, 43 LRA 
863; Ex p. ‘Robinson, 30 Tex, A. 493 
17 SW 1057. 

Utah.—Ogden City v. Leo, 54 Utah 
556, 182 P 530, 5 ALR 960. 

Vt.—St. Johnsbury v. Thompson, 
59 Vt. 300, 9 A 571, 59 AmR 731. 

Va.—Gorieb v. Fox, 134 SE 914; 
Parrish v. Richmond, 119 Va. 180, 89 


SE 102; Kirkham v. Russell, 76 Va. 
956. 
Wash.—State v. Aberdeen, 58 


Wash. 562, 109 P 379. 

W. Va.—lLynch v. North View, 73 
W. Va. 609, 81 SE 838, 52 LRANS 
1038; Parker v. Fairmont, 72 W. Va. 
688, 79 SE 660, 47 LRANS 1138. 

Wis.—Mehlos v. Milwaukee, 156 
Wis. 591, 146 NW 882, 51 LRANS 
1009, AnnCas1915C 1102; Damman y. 
Milwaukee, 139 Wis. 356, 120 NW 
298; C. Beck Co. v. Milwaukee, 139 
Wis. 340, 120 NW 293, 181 AmSR 
nee Hayes v. Appleton, 24 Wis. 
5 

BEng.—Arlidge v. Islington Borough, 
[1909] 2 K. B. 127; Elwood v. Bul- 
lock, 6 Q. B.. 383, 61 ECL 383, 115 
Reprint 147; Johnson v. Croydon, 16 
Q. B. D. 708; Brown v. Holyhead 


interference with private legal 
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control of private interests for the public wel- 


fare,”* the municipal police power must be so ex- 


Rights. While 


Local Bd. of Health, 1 H. & C. 601, 
158 Reprint 1023; Munro y. Watson, 
5 Lare Rep. N. 8. 366. 

Can.—Rex v. Chisholm, 15 West 
LR 650. . 

B. C.—Reg. v. Russell, 1 B. C. 256. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696; Re Taylor, 
11 Man. 420. 

Ont.—Re Nash, 33 U. C. Q. B. 181. 

Que. —Coaticook v. Lothrop, 22 Que. 
Super. 225. 

“These powers are in the nature 
of a public trust for the benefit of 
the entire body of the corporation, 
and, like all other trusts, are to be 
exercised fairly, impartially and so 
as to operate uniformly upon all 
those who choose to bring them- 
selves within their terms and pro- 
visions.” Sullivan v. Cloe, 277 Ill. 
56; 59, 115 NEi135:; 

“The power of a city council or 
other body to pass ordinances relat- 
ing to the various matters entrusted 
by the legislature to its jurisdiction, 
carries with it the implication (ex- 
pressed in many cases) that such 
ordinances must be reasonable.” Mc- 
Gonnell v. Orange, 98 N. J. L. 642, 
647, 121 A 1385. C 

{a] Regulations held reasonable 
or not unreasonable.—Smolensky vy. 
Chicago, 282 Ill. 131, 118 NE 410; 
Russell v. Fargo, 28 N. D. 300, 148 
NW 610. 

§ CE of exercising power see infra 

Particular regulations see infra § 
327 et Seq. 

71. See infra § 230. 

72. See supra § 216. 

73. See.Constitutional Law § 415. 

74. U.S.—Dobbins v. Los Angeles, 
195.°U;. S2223,7 256.580 18, 49° Le ed: 
169; Chicago, ete, R. Co. v. Minne- 
apolis, 238 Fed. 384. 

Ala.—Mobile Bd. of Comrs. v. Orr, 
181 Ala, 308, 61 S 920, 45 LRANS 
575; Costello v. State, 108 Ala. 45, 
18 S 820, 35 LRA 308. 

Alaska.—Guidoni v. Wheeler, 5 
Alaska 229. 

Ark.—Paralee v. Camden, 49 Ark. 
165, 4 SW 654, 4 AmSR 35; Buell vy. 
State, 45 Ark. 336; Thomas v. Hot 
Springs, 34 Ark. 553, 36 AmR 24, 

Cal.—Ex p. Hadacheck, 165 Cal. 
416, 1382 P 584, LRA1916B 1248 [aff 
239 U. Si 394, 36 SCt 1438, 60 L. ed. 
348, AnnCasi1917B 927]; In re Kelso, 
147 Cal. 609, 82 P 241, 109 AmSR 178, 
2 LRANS 796; San Francisco v. Buck- 
man, 111 Cal. *25, .23 PP o396* In, re 
San Chung, 11 Cal. A. 511, 105 P 609. 

Colo.—Wilson vy. Denver, 65 Colo. 
484, 178 P 17. 

Conn.—Hayden y. Noyes, 5 Conn. 
391 [foll Willard vy. Killingworth 
Borough, 8 Conn. 247]. 

Del.—Wilmington v. Turk, (Ch.) 
129. A 512. 

D. C.—Chevy Chase Sanatorium v. 
District of Columbia, 46 App. 558; 
Heylman v. District of Columbia, 27 
App. 563; District of Columbia v. 
Saville, 8 D.C. 581, 29 ye 616. 

Fla._-Cawthon a De Funiak 
Springs, 88 Fla. 324, 102 S 250; Max- 
well v. Miami, 87 Fla. 107, "100 Ss 
147, 33 ALR 682; Ex p. Harrell, 76 
Fla. 4, 79 S 166, LRA1I918F 514; An- 
derson v. Shackleford, 74 Fla. 36, 76 
S 348, LRAI1918A 139; Ferguson vy. 
McDonald; 66: Fla, 494, 63 S 915. 

Ga.—Smith v. Atlanta, 161 Ga. 769, 
132 SE 66; Bethune v. Hughes, 28 
Ga. 560, 73 “AmD 18 

Hawaii—Terr. Hop Kee, 21 
Hawaii 206, ‘AnnCasi915D> 1082. 

Ida.—Twin Falls v. Harlan, 27 Ida, 
769, 151 P 1191; State v. Nelson, 10 
Ida. 522, 79 P 79, 109 AmSR 226, 67 
LRA 808, 3 AnnCas 322. 


ercised as not to infringe arbitrarily or unreason- 
ably upon private rights,’* whether they are of per- 


Ill.—Consumers’ Co. yv. Chicago, 313 
Tll. 408, 145 NE 114; Chicago v. 
Kautz, 313 Ill. 196, 144 NE 805; Peo. 
v. Chicago, 280 Ill. 576, 117 NE 779; 
Chicago Sanitary Dist. v. Chicago, 
etc., R. Co., 267 {11. 252, 108 NE 312; 
Peo. v. Ericsson, 263 Ill. 368, 105 NE 
315, LRAI915D 607, AnnCasi915C 
183; Peo. v. Chicago, 261 Ill. 16, 103 
NE 609, 49 LURANS 488, AnnCas1915A 
292; Clinton v. Phillips, 58 Ill. 102, 11 
AmR 52; Chicago v. Rumpff, 45 Il. 
90, 92 AmD 196; Caldwell v. Alton, 
338 Ill. 416,'75 AmD' 282; Masonic 
Fraternity Temple Assoc. v. Chicago, 
131 Ill. A. 1; Chicago v. Gunning Sys- 
tem, 114 Ill..A. 377 [aff 214 Ill. 628, 
73 NE 1035, 70 LRA 230]; Chicago:v. 
Ferris Wheel Co., 58 Ill. A. 625. 

Ind.—New Albany v. New Albany 
St. R. Co., 172 Ind. 487, 87 NE 1084; 
Evansville v. Miller, 146 Ind.*613, 45 
NE 1054, 38 LRA 161; Walker v. 
Jameson, 140 Ind. 591, 37 NE 402, 
no 869, 49 AmSR 222, 28 LRA 679, 

Iowa.—Hawarden v. Betz, 182 Iowa 
808, 164 NW 775; Bush v. Dubuque, 
69 Iowa 233, 28 NW 542; Centerville 
v. Miller, 57 Iowa 56, 10 NW 293. 

Kan.—Julian v. Golden Rule Oil 
Co., 112 Kan. 671, 212 P 884; Monroe 
v. Lawrence, 44 Kan. 607, 24 P 1113, 
10 LRA 520; Anderson v. Wellington, 
40 Kan. 173, 19 P 719, 10 AmSR 175, 
2 LRA 110. 

Ky.—Hershberg v. Barbourville, 142 
Ky. 60, 1833 SW 985, 34 LRANS 141, 
AnnCas1912D 189; Com. v. Campbell, 
133. Ky. 50, 117 SW. 383, 24 LRANS 
172, 19 AnnCas 159; Gastenau v. 
Com., 108 Ky. 473, 56 Sw 705, 22 Kyl 

La.—State v. Schuchardt, 42 La. 
Ann. 49, 7 S 67, 

Me.—State v. Brown, 119 Me. 455, 
111 A 760. 

Md.—Bostock v. Sams, 95 Md. 400, 
52 A665, 93. AmSR 394; State v. 
Mott, 61 Mad. 297, 48 AmR 105 

Mass.—Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 

Mich.—Melconian y. Grand Rapids, 
218 Mich. 397, 188 NW 521; Peo. v. 
Armstrong, 73 Mich. 288, 41 NW Page 
16 AmSR 578, .2 LRA’ 721; In re 
Frazee, 63 Mich. 396, 30 NW 72, 6 
AmSR 310; Gale v. Kalamazoo, 23 
Mich, 344, ft) AmR 80; Ash v. Peo., 11 
Mich. 347, 83. AmD 740. 

Minn.—State ‘v. Houghton, 142 
Minn. 28, 170 NW 853; State v. Mc- 
Cormick, 120 Minn. 97, 138 NW 1032; 
St. Paul v. Laidler, 2 Minn. 190, 72 
AmD 89. 

Miss.—Johnson v. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 637, 19 
AnnCas 103; Crittenden y, Booneville, 
92 Miss. 277, 45 S 723, 181 AmSR 
518; Ex p. O'Leary, 65 Miss. 80, 3 S 
144, 7 AmSR 64 

Mo.—St. Tents. Vv. Dorr, 145 Mo. 466, 
41 SW 1094, 46 SW 976, 68 AmSR 575, 
42 LRA 686; Lancaster vy. Reed, (A.) 


207 SW 868; Hisey v. Mexico, 61 
Mo, A. 248. 
Mont.—Smith yv. McCormick, 52 


Mont. 324, 157 P 1010. 

Nebr.—Standard Oil Co. v. Kearney, 
106 Nebr... 558, 184 NW 109, 18 ALR 
95; In re Sapp, 79. Nebr. gihle 113 NW 
261, 12 LRANS 441. 

N. H.—Lane v. Concord, 70 N. H. 
485, 49 A 687, 85 AmSR 643; State 
Vv. Freeman, 38° N. H, 426. 

N. J.—H. Krumgold & Sons, Ine. y. 
Jersey City, 130 A 635; Michel v. 
South Orange, (Sup.) 132 A 337. 

N. Y.—Stubbe v. Adamson, 173 App. 
Div. 305, 159 NYS 751 [aff 220 N. Y. 
459, 116 NE 372]; Peo. v. Murphy, 
129 App. Div. 260, 113 NYS 855 [att 
195 NiCY. 7 126;°88 "NE 17, 21 LRANS 
735]; Peo. v. Wolf, 127 Misc. 382, 216 
NYS 741; Lees v. Cohoes Motor Car 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 230] 


son™ or property.7® Theoretically at least, there can 
be no conflict between the exercise of purely police 
power and constitutional inhibitions, as the legiti- 
mate scope of one ends where the other begins;"? 
and so long as municipal bodies confine their en- 
actments within the proper limits of such power, 
they do not violate the private rights of the indi- 
The limit imposed is that the require- 


vidual.7§ 


Co., 122 Misc. 373, 2083 NYS 65; Peo. 
v. Johnson, 117 Mise. 133, 191 NYS 
750; Peo. v. Hastings, 77 Misc. 453, 
137 NYS 186 [aff 153 App. Div. 920 
mem, 138 NYS 1137 mem]; In re Rus- 
sell, 158 NYS 162; Hudson v. "Thorne, 
7 Paige 261. 

N. C.—State v. Hill, 126 N. C. 1139, 
36 SE 326, 50 LRA 473. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

Oh.—Froelich vy. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Cleveland Tel. 
Co V: Cleveland, 98 Oh. St. 358, 121 
NE 701; Maxedon vy. Rendigs, 9 Oh. 
A. 60; Allion v. Toledo, 20 OhNPNS 
353; State v. Rapp, 14 OhNPNS 126; 
Hogans v. Columbus, 14 OhNPNS 83. 

Okl.—Ex p. Johnson, 20 Okl. Cr. 
66; 201 P-533. 

Or.—Hall v. Johnson, 87 Or. 21, 169 
P 515, AnnCas1918E 49, 

Pa.-—White’s App., 134 A 409; Phil- 
lips v. Allen, 41 Pa. 481, 82 AmD 486; 
Pittsburgh Poster Adv. Co. v. Swiss- 
vale Borough, 70 Pa. Super. 224; Ord- 
way v. Cornelius, 23 Pa. Co. 281. 

Philippine-—Kwong Sing v. Manila, 
41 Philippine 103. 

Porto Rico.—Ponce v. Vendrell, 28 
Porto Rico 306; Ponce v. Gely, 25 
Porto Rico 140; Vincente v. San Juan, 
1 Porto Rico Fed. 154. 

R. I.—Providence y. Stephens, 133 
A 614. 

Tenn.—Farmer v. Nashville, 127 
Tenn. 509, 156 SW 189, 45 LRANS 


240; Nashville v. Hager, 5 Tenn. Civ. 
a 192; State v. Newton, 3 Tenn. Civ. 


Tex.—Crossman vy. Galveston, 112 
Tex. 308, 247 SW 810, 26 ALR 1210; 
Mills v.. Missouri, ete., Rey Cas 94 
Tex, 242, 59.SW 874, 55 LRA 497; 
Milliken v. Weatherford, 54 Tex. 388, 
388 AmR 629; Royal Indemn. Co. v. 
Schwartz, (Civ. A.) 172 SW 581; San 
Antonio v. Salvation Army, (Civ. A.) 
127 SW 860. 

Utah.—Ogden City v. McLaughlin, 
5 Utah 387, 16 P 721. 

Vt.—St. Johnsbury v. Thompson, 
59 Vt. 300, 9 A 571, 59 AmR 731. 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SH 139, AnnCasi917D 1114. 

Wash.—Shepard v. Seattle, 59 
epee 363, 109 P 1067, 40 LRANS 


W. Va.—Bissett v. Littleton, 87 W. 
Va, 127, 104 SE 289, 20 ALR 1478; 
State v. Stahlman, 81 W. Va. 335, 94 
SE 497, URAI918C 77; Lynch. v. 
North View, 73 W. Va. 609, 81 SE 833, 
52 LRANS 1038; Fulton v. Norte, 
man, 60 W. Va. 562, 55 SBE 658, 9 
LRANS 1196. 

Wis.—Clason v. Milwaukee, 30 Wis. 
316; Barling v. West, 29 Wis. 307, 
9 AmR 576; Hayes v. Appleton, 24 
Wis. 542. 

B. C.—Jones v. Vancouver, 28 B. C. 
100, 51 DomLR 320, 32 CanCrCas 260, 
[1920] 1 WestWkly 1012. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696; Re Taylor, 
11 Man. 420. 

Ont.—Re Hartley, 55 Ont. L. 275 
[app dism 56 Ont. L. 433]; Merritt v. 
Toronto, 22 Ont, A, 205 faff 25 Ont. 
206]; Re Nash, 33 U. C. Q. B. 181; 
Toronto v. Wheeler, 3 OntWN 1424, 
22 OntWR 326, 4 DomLR 352. 

Que.—Desmarais v. Samson, 5 Que. 
es 1617, 
| ao ae v. Moose Jaw, 3 Sask. 

“It is plain from the course of 
legislation and the opinions of the 
courts of the country that in recent 
years there has been a considerable 
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.extension of the application of the 
police power to new subjects of legis- 
lation. It is the duty of courts while 
recognizing the wide scope of legis- 
lative discretion to see that the law- 
making power, in response to some 
popular demand or the insistence of 
an aggressive minority, does not un- 
warrantably encroach upon private 
rights under the claim of an exercise 
of the police power.” Providence v. 
Stephens, (R. I.) 133 A 614, 616. 

{a] Reason for rule.—‘An unrea- 
sonable or unnecessary exertion of 
municipal authority or of the police 
power in the manner or extent in 
which private personal or property 
rights are curtailed or impaired, vio- 
Yates organic law in that it deprives 
persons of liberty and property with- 
out authority or due process of law. 
Municipalities are given police 
powers to conserve, not to impair 
private rights. The organic law con- 
tains limitations upon police and 


municipal powers that may be sought 
to be conferred by statute. In view 
of the organic rights to acquire, pos- 
sess and protect property and to due 
process and equal protection of the 
laws, the principles of non-liability 
and damnum absque injuria are not 
applicable when in the exercise of 
municipal authority or the police 
power, private, personal and property 
rights are interfered with, injured or 
impaired in a manner or by a means, 
or to an extent that is not reason- 
ably necessary to serve a public pur- 
pose for the general welfare.” Max- 
well v. Miami, 87 Fla. 107, 113, 100 S 
147, 33 ALR 682. 

[b] “Zoning legislation is one of 
the latest examples of the interfer- 
ence with private rights upon the 
claim of a promotion of what is 
rather indefinitely termed the general 
welfare.” Providence v. Stephens, 
(CR. I.) 133 A: 614,616: 

[ec] In derogation of common 
right.—(1) Hayden v. Noyes, 5 Conn, 
391 [foll Willard v. Killingworth Bor- 
ough, 8 Conn. 247]; Anderson v. 
Wellington, 40 Kan. 173, 19 P 719, 10 
AmSR 175, 2 LRA 110; Lane v. Con- 
cord, 70 N. H. 485, 49 A 687, 85 AmSR 
643; Farmer v. Nashville, 127 Tenn. 
509, 156 SW 189, 45 LRANS 240; 
Mills v. Missouri, ete., R. Co., 94 Tex. 
242, 59 SW 874, 55 LRA 497; Milliken 
v. Weatherford, 54 Tex. 388, 38 AmR 
629; Fulton v. Norteman,'60 W. Va. 
562, 55 SH 658, 9 LRANS 1196; Clason 
v. Milwaukee, 30 Wis. 316. (2) ‘‘That 
which is not prohibited may be law- 
fully done, but that which is pro- 
hibited by law, no one has a right to 
do. If there was no law interfering, 
the butcher might kill his beeves and 
his hogs in the street. If the butcher 
could do it any man might, and it 
might, therefore, be said to be a com- 
mon right; but when the law pro- 
hibited it, it was no longer a common 
right.—Before the Ordinance... it 
was the common right of every citi- 
zen to keep spirituous liquors in his 
retail shop or any where else at his 
pleasure; but when it was found by 
experience that this was an easy 
method of violating the law pro- 
hibiting shop keepers from selling 
spirits to slaves and cab loafers 
about town; and an Ordinance was 
passed to prohibit such shop keepers 
from keeping it in their shops and 
in secret back rooms adjoining, it 
was no longer a common right, but a 
legal restraint imposed on a few for 
the benefit of the many.’’ Charleston 
v. Ahrens, 35 §, C. L. 241, 257. 
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ments, whatever they may be, must be reasonable,’® 
and for the protection of property, the publie 
health, the public morals, the public safety, or the 
welfare of the inhabitants of such municipality.®°. 
So a municipal regulation is not rendered invalid 
by the mere fact that private rights are subjected 
to restraint or that loss will result to individuals 
from its enforcement.*t 


75. Ark.—Buell v. State, 45 Ark. 
336 pee Paralee v. Camden, 49 Ark, 
tee 4 SW 654, 4 AmSR 35]. 

a.—Ma xwell v. Miami, 87 Fla. 
107, 1F00 S 147, 33 ALR 682. 

Ida.—State y. Nelson, 10 Ida. 522, 
79 P79, 109 AmSR 226, 67 LRA 808, 
3 AnnCas 322. 

Ill.—Chicago v. Gunning System, 
114 Ill, A. 377 [aff 214 Ill: 628, 73 NE 
1035, 70 LRA 230]. 

Ky.—Hershberg v. Barbourville, 
142 Ky. 60, 133 SW 985, 34 LRANS 
141, AnnCas1912D 189; Com. v. Camp- 
bell, 183 Ky: 50, 117 SW 383, 24 
LRANS 172, 19 AnnCas 159; McNulty 
v. Toof, 116 Ky. 202, 75 SW 258, 25 
KyL 4380; Gastenau v. Com., 108 Ky. 
4738, 56 SW 705, 22 KyL 157, 94 AmSR 
386, 49 LRA 111; Hechinger v. Mays- 
Mey 57 SW 619, 22 KyL 486, 49 LRA 

4, 


Minn.—State v. Hammond, 40 Minn, 
43, 41 NW 243. 

Mo.—Laneaster v. Reed, (A.) 207 
SW 868. 

Nebr.—In re Sapp, 79 Nebr. 781, 
113 NW 261, 12 LRANS 441. 

N. Y.—Peo. v. Wolf, 127 Mise. 382, 
216 NYS 741; Peo. v. Johnson, 117 
Misc. 133, 191 NYS 750. 

N. C.—State v. Webber, 107 N. C. 
962, 12 SH 598, 22 AmSR 920. 

Oh. —Cady v. Barnesville, 4 Oh. Dec. 
(Reprint) 396, 2 ClevLRep 100; 
O’Brien v. Cleveland, 4 Oh. Dec. (Re- 
print) 189, 1 ClevLRep 100. 

Philippine.—Cass v. La Junta de 
Sanidad, 24 Philippine 250. 

Utah.—Ogden City v. McLaughlin, 
5) Utah 38771642 721. 

Wis.—Hayes v. Appleton, 24 Wis. 


542. 

Ont.—Merritt v. Toronto, 22 Ont. 
A, 205 [aff 25 Ont. 256]. : 

76. Destruction of property see 
infra § 272. 

Keoping and use of property see 
infra § 547. 

77. See supra § 216. 

78. Rehmann vy. Des Moines, 200 
Iowa 286, 204 NW 267, 40 ALR 922. 

79. See supra § 229. 

80. See supra § 228; 
§ 328 et seq. 

81. U. S:.—Southern Pac. Co. v. 
Portland, 177 Fed. 958 [aff 227 U. S. 
559, 38 SCt 308, 57 DL. ed. 642]. 

Ala.—Spear v. Ward, 199 Ala. 105, 
74 S 27; Tannenbaum v. Rehm, 152 
Ala. 494, 44 S 532, 126 AmSR 52, 11 
LRANS 700. 

Cal.—Jardine Co. v. Pasadena, 248 
P 225; Zahn vy. Los Angeles Bd. of 
Public Works, 195 Cal. 497, 234 P 
388; Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 381, 
38 ALR 1479; Laurel Hill Cemetery v: 
San Francisco, 152, Cal. 464, 93 P 70, 
27 LRANS 260, 14 AnnCas 1080 [aff 
216, U.-S. 358, 30 SCt 301, 54: L..-ed, 
515]; Boyd v. Sierra Madre, 41 Cal. 
A. 520, 183 P 230; Lee’s Application, 
28: Cale Acvw (19, 153. °P 9925 5inwre 
Newell, 2 Cal. A, 767, 84. P 226. 

Colo.—Curran Bill Posting, ete., Co. 
v. Denver, 47 Colo. 221, 107 P 261, 27 
LRANS 544. 

Conn.—State vy. McMahon, 76 Conn, 
97, 55 A 591, 

Del.—Wilmington y. Turk, (Ch.) 
129 A 512. 

D. C.—Heylman v. District of Co- 
lumbia, 27 App. 563 


and infra 


Fla.—State v. Fowler, 90. Pla, -155, 
105 S 733. 
Ga.—Schlesinger v. Atlanta. 161 


Ga. 148, 129 SE 861; Green v. Savan- 

nah, 6 Gad. ; 
Hawaii.—Terr e, 21 

Hawaii 206, AnnCasi9isD> 1082 
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[§ 231] 7. Discrimination.*? 


The exercise of mu- 
nicipal powers must be such as to operate with 
substantial equality and uniformity on all persons 
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and classes similarly situated,*? and hence municipal 


111.—Chicago v. Washingtonian 
Home, 289 Ill. 206, 124 NE 416, 6 
ALR 1584; Williams v. Chicago, 266 
Dee 61; 107 NE 599, AnnCasl1916B 
514; Koy v. Chicago, 363 Tll. 122, 104 
NB 1104, AnnCas1915C 67; Chicago v. 
Pennsylvania -‘Co.,;- 252: 111.,-185,° 96, NB 
833, 36 LRANS 1081, AnnCas1912D 
400. 

Ind.—Smith v. New Albany, 175 


Ind. 279, 93 NE 73 [foll Alles v. 
New Albany, 175 Ind. 709, 93 NE 
1080]. 

Iowa.—Rehmann v. Des Moines, 


200 Towa 286, 204 NW _ 267, 40 ALR 


922 Shenandoah v. Replog le, 198 
Towa 423, 199 NW 418. 
Ky.—Com. v. Nolan, 189 Ky. 34, 


224 SW 506. 

Me.—State v. Brown, 119 Me. 455, 
111 A 760; Wadleigh v. Gilman, 12 
Me. 408, 28 AmD 188. 

Md.—Goldman vy. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 1455. 

Mass. —Brett v.. Brookline Bldg. 
Comr., 250 Mass. 73, 145 NE 269 [foll 
Bamel v. Brookline Bldg. Comr., 250 
Mass. 82, 145 NE 272]; Spector v. 
Milton Bldg. Inspector, 250 Mass. 63, 
145 NE 265; Com. v. Maletsky, 203 
241, 89 NE 245, 24 LRANS 
Minn.—State  v. Houghton, 142 
Minn. 28, 170 NW 853; State v. 
Houghton, 134 Minn. 226, 158 NW 
1017, LRA1917F 1050; State v. O’Con- 
nor, 115 Minn. 339, 132 NW 303, 35 
LRANS 1112, AnnCas1912D 955; State 
v. McMahon, 69 Minn. 265, 72 NW 
79, 38 LRA 675. 

Mo.—St. Louis v. Slupsky, 254 Mo. 
309, 162 SW 155, 49 LRANS 919; St. 
Louis v. Warren Commn., ete., Co., 
226 Mo. 148, 126 SW 166; St. Louis v. 
St. Louis Theatre Co., 202 Mo. 690, 
100 SW 627; St. Louis v. F. Meyrose 
Lamp Mfg. Co., 139 Mo, 560, 41 SW 
244, 61 AmSR 474. 

Nebr.—State v. Withnell, 91 Nebr. 
101, 1385 NW 3876, 40 LRANS 898; In 
ee ogeeeh 69 Nebr. 686, 96 NW 
149. 

N. H.—Page v. Brooks, 79 N. H. 
70, 104 A 786; State v. Freeman, 38 
N. H. 426. 

N. J.—Nicoulin v. Lowery, 49 N. J. 
L. 391, 8 A 513; Max v. Saul, (Sup.) 
ee A 785. 

Y.—Lincoln Trust Co. v. Wil- 
Manis Bidg..Corp:,, 229 9N| Yous ls 128 
NE 209; Peo. v. Ludwig, 218 Ni oe 
540, 113 NE 5323 Rochester v. Gut- 


berlett, 212 N. Y. 309, 105 NE 548, 
AnnCas1915C 483; Rochester v. 
Macauley-Fien Milling ConnoSr IN AY. 


207, 92 NE 641, 32 LRANS bbe Ove s. 
Gude Co. -v. Murphy, 195 NYY; 525, 88 
NE 21; Peo. v. Murphy, 195 N. Y. 126, 
88 NE 17, 21 LRANS 735; New York 
Ve oWilliams, 15 Ni Ya. 502" Reo, vs 
Weller, 207 App. Div. 337, 202 NYS 
149 [aff 237 N. Y..316, 143 NE 205, 
88 ALR 613, and foll Peo. v. Cohen, 
207 App. Div. 355, 202 NYS 163; Peo. 
v. Newman, 207 App. Div. 354, 202 
NYS 168]; Peo. v. Reicherter, 128 
App. Div. 675, 112 NYS 936; Headley 
v. Fennell, 124 Misc. 886, 210 NYS 
102 [aff 210 NYS 861 mem]; Harri- 
son-Warren Realty Co. v. Spencer, 
124 Misc. 783, 209 NYS 855; Wiseman 
v. Close, 188 NYS 353; Peo. v. Krinka, 
177 NYS 846; In re Russell, 158 NYS 
162; Peo. v. Horwitz, 140 NYS 487, 
27 N. ¥. Cr. 287; Stuyvesant v. New 
York, 7 Cow. 588; Vanderbilt v. 
Adams, 7 Cow. 349. 

N. C.—State v. Lawing, 164 N. C. 
492, 80 SE 69, 51 LRANS 62; State v. 
Staples, 157 N. C. 637, 73 SE EVI 
LRANS 696; State v. Whitlock, 149 
N. C. 542, 63 SH 123, 128 AmSR 670, 
16 AnnCas 765. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 


Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; Holsman vy. Thomas, 
112’ Oh. St. 397,147 NE 750, 39 ALR 
760; State v. Cunningham, $7 Oh. St. 
C30) PLL INE ood, LRAL9I18D 700; 
Maxedon v. Rendigs, 9 Oh, A. 60. 

Okl1.—Ex p. Johnson, 20 Okl. 
66, 201° Pu53i3: 

Or.—Gaston v. Thompson, 89 Or. 
412, 174 P 717; Palmberg v. Kinney, 
65 Or. 220, 1382 ’P 538. 

Pa.—Scranton City v. Straff, 28 Pa. 
Super. 258; Andrews v. Philadelphia, 
25 Pa, Dist. 1055, 1060 [cit Cyc]. | 

Philippine.—K wong Sing v. Manila, 
41 Philippine 108; Case v.. La Junta 
de Sanidad, 24 Philippine 250; Fabie 
v. Manila, 21 Philippine 486. 

R. I.—Horton v. Old Colony Bill 
PostingiCo., 36 Ri 150%, 390) Awvs22; 
AnnCas1916A 911. 

Ss. C.—Summerville v. Pressley, 33 
S.C. 56, 11 SE 545, 26 AmSR 659, 8 
LRA 854; Charleston v., Elford, 26 
SoC. Tay 234, 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

Tex.—Halsell v. Ferguson, 109 Tex. 
144, 202 SW 317; Langley v. Dallas, 
(Civ. A.) 252 SW 203. 


Cr: 


Utah.—Salt Lake City v. Bern- 
hagen, 56 Utah 159, 189 P 583; Salt 
Lake City v. Western Fdy., etc., 


Works, 55 Utah 447, 187 P 829. 
Va.—Gorieb v. Fox, 134 SE 914; 
Hopkins vy. Richmond, 117 Va. 692, 86 
SE 139, AnnCas1917D 1114. 
Wash.—Schlumpf v. Seattle, 88 
Wash. 192, 152 P 673 [foll Hub Cloth- 
ing Co. v. Seattle, 117 Wash. 251, 201 
P 6]; Shepard v. Seattle, 59 Wash. 
363, 109 P 1067, 40 LRANS 647. 
Wis.—Hayes v. Hoffman, 211 NW 
271; State v. Harper, 182 Wis. 148, 
196 NW 451, 33 ALR 269; Cream City 
Bill Posting Co. v. Milwaukee, 158 
Wis. 86, 147 NW 25 [foll Thomas 
Cusack Co. v. Milwaukee, 158 Wis. 
100, 147 NW 30]; Adams v. Mil- 
waukee, 144 Wis, 371, 129 NW 518, 48 
LRANS 1066. 
Eng.—Simmons vy. Malling Rural 
Dist. Council, [1897] 2 Q. B. 433. 
Can.—Toronto  v. 


Toronto Roman 


Catholic Separate Schools, [1926] A.‘ 


C. 81, [1925] 3 DomLR 880; Dagenais 
v. Montreal, 26 RevdeJur 525. 

Alta.—Re Shelly, 10 DomLR 666, 24 
WestLR 285, 4 WestWkly 741. 

B. C.—Jones v. Vancouver, 28 B. C. 
100, 51 DomLR 320, 32 CanCrCas 260, 
[1920] 1 WestWkly 1012. 

Ont.—Dinnick v. McCallum, 26 
Ont. L. 551, 3 OntWN 1463, 22 Ont 
WR 546, 5 DomLR 848 [app allowed 
on other grounds 28 Ont. L, 52, 11 
DomLR 509). 

“Almost invariably in cases of the 
exercise of the police power both 
public and private rights are in- 
volved. And it is almost inevitable, 
since the very foundation of the 
police power is the control of private 
interests for the public welfare, that 
the public rights will come into con- 
flict with private rights. As public 
rights are enlarged, private rights 
are diminished; as private rights are 
enlarged, public rights are dimin- 
ished. The mere fact, therefore, that 
private rights are involved cannot 
make these rights the controlling 
factor in the controversy between 
public benefit and private rights. If 
private rights were the controlling 
factor the result would be that. al- 
most every attempted exercise of the 
police power would be rendered nuga- 
tory by the fact that private rights 
had been interfered with.” Jardine 
vy. Pasadena, (Cal.) 248 P 225, 226. 

[a] Discussion of rule.—‘‘The 
natural right, one may have, to use 
his own property as he wills, is sub- 
ject always to the limitation that in 
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ordinances and regulations that are unfair, partial, 
and discriminatory as between persons so situated 
are invalid.8 However, police regulations may rest 


its use, others shall not be injured. 
That which is hurtful to the comfort,’ 
safety and welfare of society may 
always be prohibited, under the in- 
herent or plenary power of the state, 
notwithstanding the incidental in- 
convenience or loss individuals may 
suffer thereby. This power is the law 
of necessity, and is founded upon 
the maxim salus populi suprema lex. 
The exercise of the power is essential 
to the Maintenance of society; and 
the establishment of government it- 
self, presupposes the surrender to it, 
by the individual citizen, the right to 
regulate, and even forbid, such use 
of his private property as would 
prove injurious to the citizens gen- 
erally.” Curran Bill Posting, etc., 
Co. v. Denver, 47 Colo. 221, 224, 107 
P 261, 27 LRANS 544. 

82. Discrimination in imposition 
of license tax see Licenses §§ 51-58. 

Particular regulations see infra § 
_ ie seq. 

U. S.—Dobbins v. Los Angeles, 

198 Si. S. 223, 25 SCt 18, 49 L. ed. 169. 

Ala.—Woco Pep Co. v. Montgomery, 
213 Ala, 452, 105 S214. 

Fla.— Waller v. Osban, 60 Fla. 268, 
52 S 970 

tll.—Sullivan v. Cloe, 277 Ill. 56, 
115 NE 135; Zanone vy. Mound City, 
103 Ill. 552; Chicago v. Rumpff, 45 
Ill. 90, 92 AmD 196; Holzman v. Can- 
ton, 180 Ill. A. 641. 

Ilowa.—Sioux City v. Simmons 
Hardware Co., 151 Eowe 334, 129 NW 
978, 181 NW 17. 


Tenn.—Farmer v. Nashville, 127 
ade 509, 156 SW 189, 45 LRANS 


And see cases infra note 84. 

“The law must be uniform in its 
operation, and administration upon 
the subjects of the same class, so 
that each be made to bear equally 
and uniformly the burden imposed.” 
Weco Pep Co. v. Montgomery, 213 
Ala. 452, 457, 105 S 214. 

fa] “Tests for the determination 
of the operation or administration of 

. [an] ordinance as to a classifica- 
tion contained therein within the Con- 
stitutions, state and federal, are that 
the class (1) must be germane to the 
purpose of the law; (2) must bring 
within its influence all who are under 
the same conditions and apply equally 
to each person or member who may 
become one of such class; (3) must 
not be so restricted and made to rest 
upon existing circumstances only as 
not to include proper additions to the 
number included within the class; 
(4) must be based on substantial dis- 
tinctions which make one class dif- 
ferent from another.” Woco Pep Co. 
v. Montgomery, 213 Ala. 452, 457, 105 
S 214, 218. 

Class legislation generally 
Constitutional Law §§ 824-873. 

84. U. S.—Dobbins v. Los Angeles, 
195 U.S. 223, 25 SCt 28, 49 Ted. 169: 
Fischer v. St. Louis, 194 Osis: 361, 
24 SCt 678, 48 L. ed. 1018 [aff 167 Mo. 
654, 67 sw 872, 99 AmSR 614, 64 
LRA 679]; Soon Hing vy. Crowley, 113 
U. S703, 6 SCt 730/28" Li ea. 1145; 
Schappi Bus Line v, ‘Hammond, a Lea a 
(2d) 940 [foll Farina Bus Line, ete., 
Co. v. Hammond, 11 F. (2a) 943]: 
Chicago, ete., R. Co. v. Minneapolis, 
238 Fed. 384. 

Ala.—Woco Por Co. v. Montgomery, 
213 Ala, 452, 105 S 214; Mobile v. Orr, 
181 Ala. 308, 61 S 920, 45 LRANS 
575; Greensboro v. Ehrenreich, 80 Ala. 
679, 2 S 725, 60 AmR 130. 

Alaska.—Guidoni vy. Wheeler, 5 
Alaska. 229. 

Cal.—Pacific Palisades Assoc. v. 
Huntington Beach, 195. Cal. 211, 237 
P. 538, “40 ALR 182; In re Blois, 179 
Cal.. 291, BV gs By 449; Curtis v. Los 


see 
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‘on narrow distinction and they are not necessarily | void merely because they apply to certain persons or 


Angeles, 172 Cal. 230, 156 P 462; Ex 
Pp. Quong Wo, 161 Cal. 220, 118 P 
714; Ex p. McKenna, 126 Cal. 429, 58 
P 916; Ex p. Bohen, 115 Cal. 372, 47 
P 55, 86 LRA 618; Ex p. Chin Yan, 
60 Cal. 78; Ex p. Frank, 52: Cal. 606, 
28 AmR 642; Whyte v. Sacramento, 
65 Cal. A. 534, 224 Pe 1008s, An, .re 
Messenheimer, 82 Cal. A. 808, 163 =P 
869; In re Wisner, 32 Cal. A. 637, 163 
Jed 868; Ex p. Kordoulis, 87 Cal. A. 4, 
148 Pp 800; In re Dondero, 19 Cal. A 
66, 124 P 884; In re Wilcox, 14 Cal. A. 
£64,5111.P 374: 

Colo.—Gault v. Ft. Collins, 57 Colo. 
324, 142 P 171, AnnCasl916B 718; 
Phillips Vv. Denver, 19 Colo, 179, 34 Pp 
902, 41 AmSR 230. 

Del. —Gray v. Wilmington, 16 Del. 
257, 43 A 94, 

D. C.—Chevy Chase Sanatorium v. 
_District of Columbia, 46 App. 558. 

Fla.—Cary v. Ellis, 78 Fla. 186, 82 
S 781; Ellis v. Thiesen, 78 Fla. 47, 
82 S 607; Waller v. Osban, 60 Fla, 268, 
52 S 970; Pardee v. Brown, 56 Fla. 
377, 47 S 83 

Ga.—Tonay v. Macon, 119 Ga. 83, 
46 SE 80; Beckett v. Savannah, 118 
Ga. 58, 44 SE 819. 

Ah Choy, 17 


Hawaii—Terr.  v. 
Hawaii 331. 

Ida.—In re Snyder, 10 Ida. 682, 79 
P 819, 68 LRA 708. 

Ill.—Sullivan v. Cloe, 277 Ill. 56, 
115 NE 135; Chicago v. Chicago Union 
Tract. Co., 199 Ill. 259, 65 NE 2438, 59 
LRA 666; Chicago v. Collins, 175 Ill. 
445, 51 NE 907, 67 AmSR 224, 49 
LRA 408; Carrollton v. Bazzette, 159 
Til. 284, 42 NE 837, 31 LRA 522; 
Hawes v. Chicago, 158 Ill. 653, 42 NE 
373, 30 LRA 225; Zanone v. Mound 
City, 103 Ill. 552; Tugman v. Chicago, 
78 Ill. 405; Chicago v. Rumpff, 45 111. 
90, 92 AmD 196; McRoberts v. Sulli- 
Van, 67 Ill. . 485; Lake. View v. 
spate, 33: Iil,-A. 78° [aff 130 Ill. 247, 
222 NE 791]. 

Ind.—Park Hill Dev. Co. v. Evans- 
ville, 190 Ind. 432, 130 NE 645; Elk- 
hart v. Murray, 165 Ind. 304, 75 NE 
593, 112 AmSR 228, 1 LRANS 940, 6 
AnnCas 748; Plymouth v. Schulteis, 
#35 Ind. 339, 36 NE 12) 135 Ind..701, 
35 NE 14; Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 18 LRA 481; Richmond 
v. Dudley, 129 Ind. 112, 28 NE 312, 
28 AmSR 180, 13 LRA 587; Citizens’ 
Gas, ete., Co. v. Elwood, 114 Ind. 332, 
16 NE 624; Graffty v. Rushville, 107 
Ind. 502, 8 NE 609, 57 AmR 128. 

Iowa.—Hawarden y. Betz, 182 Iowa 
808, 164 NW 775; Sioux City v. Sim- 
mons Hardware Co., 151 Iowa 334, 129 
NW 978, 131 NW 17; Fairfield v. 
Shallenberger, 135 Iowa 615, 113 NW 


Be Pe serson v. Wellington, 40 
ati se 10 JP. 719,10 AmSR:,1$76,7:2 
LRA 110; State v. Topeka, 36 Kan, 
eye, P 310, 59 AmR 529. 

Ky.—Slaughter Vises POS teed diy. 
175, 282 SW 1091; Bloomfield v. 
Bayne, 206 Ky. 68, 266 SW 885; Sim- 
rall v. Covington, 90 Ky. 444, 14 SW 
369, 12 KyL 404, 29 AmSR 398, 9 
LRA 556, 

La.—Jonesville v. Body, 161 La. 
278, 108 S 481; New Orleans v. Pal- 
misano, 146 La. 518, 83 S 789; State 
Vv. Deffes, 45 La. Ann. 658, 12 f 241; 
State v. Du Barry, 44 La. Ann. 1117, 
11 S 718; State v. Mahner, 43 La. 
Ann. 496, 9 S 480; Baton Rouge v. 
Crémonini, 36 La. Ann, 247; De Ben 
y. Gerard, 4 La. Ann. 30; New Orleans 
First Municipality v. Blineau, 3 La. 
Ann. 688 

Me.—Lewiston vy. Grant, 120 Me. 
194, 113 A 181. 

Md.—-Havre de Grace v. Johnson, 
143 Md. 601, 1238 A 65; Baltimore v. 
Radecke, 49 Md. 217, 33 AmR 239. 

Mass.—Com. vy. Stodder, 2 Cush. 
562, 48 AmD 679. 

Mich.—Harrigan, etc., Co. v. Bur- 
ton, 224 Mich. 564, 195 NW 60, 33 
ALR 142; Detroit v. Ft. Wayne, ete., 
R. Co., 95 Mich. 456, 54 NW 958, 35 
AmSR 580, 20 LRA 79; In re Frazee, 


63 Mich. 396, 30 NW 72, 6 AmSR 310. 

Minn.—State v. McCormick, 120 
Minn. 97, 138 NW 1032. 

Miss.—Kosciusko vy. Slomberg, 68 
Miss. 469, 9 S 297, 24 AmSR 281, 12 
LRA 528. 

Mo.—Ex p. Lerner, 281 Mo. 18, 218 
SW 331; Hays v. Poplar Bluff, 263 
Mo. 516, 173 SW 676, LRA1915D 595; 
St. Louis v. Atlantic Quarry, etc., 
Co., 244 Mo. 479, 148 SW 948; Mer- 
chants’ Exch. v. Knott, 212 Mo. 616, 
lll SW 565; St. Louis v. Sternberg, 
69 Mo. 289; Lamar vy. Weidman, 57 
Mo. A. 507; Kansas City v. Corrigan, 
18 Mo. A. 206. 

Nebr.—Standard Oil Co. v. Kearney, 
106 Nebr. 558, 184 NW 109, 18 ALR 
95 


Nev.—State v. White, 36 Nev. 334, 
136 P 110, 50 LRANS 195. 

N. J.—Red Star Line SS. Co. v. 
Jersey City, 45 N. J. Ly 246. 

N. Y.—Waldorf-Astoria Hotel Co. 
v. New York, 212 N. Y. 9%, 105 NE 
803; Greenburgh v. Westchester 
Lighting Co., 217 App. Div. 268, 216 
NYS 677; Peo. v. Jarvis, 19 App. Div. 
466, 46 NYS 596; Peo. v. Wolf, 127 
Mise. 382, 216 NYS 741; Lees. v. 
Cohoes Motor Car Co., 122 Misc. 373, 
203 NYS 65; Albany Municipal Gas 
Co. v. Nolan, 121 Misc. 606, 201 NYS 
582 [aff 202 NYS 939 mem]; Peo. v. 
Levine, 119 Misc. 766, 198 NYS 328; 
Peo. v. Gilbert, 68 Misc. 48, 123 NYS 
264; Brooklyn v. Furey, 9 Mise. 193, 
30 NYS 349; Canajoharie v. Buel, 43 
HowPr 155; Hudson v. Thorne, 7 
Paige 261; Russ v. New York, .'12 
NYLegObs 388. 

N. C.—State v. Bass, 171 N. C. 780, 
87 SE 972, LRA1916D 583; Barger v. 
Smith, 156 N. C. 323, 72 SE 376; State 
v. Tenant, 110 N. C. 609, 14 SE 387, 
28 AmSR 715, 15 LRA 423. 

N. D.—Bismarck v. Hughes, 208 

NW 711. 
: Oh.—Froelich v. Cleveland, 99 Oh. 
St. 376, 124 NE 212; Canton v. Nist, 
9 Oh. St. 489; Xenia v. Schmidt, 12 
Oh, A. 359, 31 O. C. A. 40; Mildner v. 
Cincinnati, 13 Oh. Cir. Ct. N. S. 88; 
Silverton v. Davis, 10 Oh. Cir. Ct. N. 
S. 60, 30 Oh. Cir. Ct. 523; Brunner y. 
Harrison; Ee Oh. ‘Cire Ct. IN. Ss ite 
Ex p. Clamp, 9 Oh. Dec. (Reprint) 
672, 16 CincLBul 229; Hogans v. Co- 
lumbus, 14 OhNPNS 33; Columbus v. 
Jeffrey, 1 OhNPNS 265. 

Or.—Churchill v. Albany, 65 Or, 442, 
133 P 632, AnnCasi1915A 1094 

Pa.—White’s App., 1384 “A 409; 
Philadelphia v. Brabender, 201 Pa. 
574, 51 A 374, 58 LRA 220; Living- 
ston v. Wolf, 136 Pa. 519, 20 A 551, 20 
AmSR 9386; Com. v. Mervis, 55 Pa. 
Super. 178; In re Hamilton Ave., 48 
Pa. Super. 156; Bowser v._ Phila- 
delphia, 41 Pa. Super. 515; Frey v. 
Norristown Borough, 16 Pa. Dist. 
136; Wormser v. Allentown, 8 Pa. 
Dist. 649, 7 North. Co. 38; Densmore 
v. Erie City, 7 Pa. Dist. 355, 20 Pa. 
Co. 513; Wilcox v. Knoxville, 2 Pa. 
Disti(21) 22, 4Pa Co. 16415 Vinee! Hast 
Brady Borough Sewer, 38 Pa. Co. 255; 
Com. v. Hepner, 22 Pa. Co. 630; Port 
Clinton. v. Shafer, 18 PaneCoh ©6235 
Conshohocken Borough v. Fennel, 5 
Pa. Co. 65; Frey v. Norristown, 22 
Montg. Co. 118; Brownback vy. North 
Wales, 44 WklyNC ‘258: 

Philippine.—K wong Sing v. Manila, 
41 Philippine 108. 

Porto Rico.—Peo. 24 
Porto Rico 215. 

R. I.—State v. Crepeau, 29 R. I. 340, 
71 A 449. 

S. C.—Columbia vy. Phillips, 101 S. 
C. 391, 85 SE 963. 

Tenn.—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945; 
Farmer v. Nashville, 127 Tenn. 509, 
156 SW 189, 45 LRANS 240; Jones v. 
Nashville, 109. Tenn. 550, 72 SW 985; 
Nashville v. Althrop, 5 Coldw. 554; 
Pesterfield v. Vickers, 3 Coldw. 205; 
Whyte v. Nashville, 2 Swan 364; 
Nashville v. Hager, 5 Tenn. Civ. a. 
192; State v. Newton, 3+ Lbenn. Civ. 
A, 93. 


v. Garzot, 


Tex.—Ex p. Vance, 42 Tex. Cr. 619, 
62 SW 568. 

Va.—Campbell v. Danville, 138 Va. 
817, 122 SE 120. 

Wash.—Clay v. Brown, 131 Wash. 
679, 231 P 166; Seattle v. Dencker, 58 
Wash. 501, 108 P 1086, 137 AmSR 
1076, 28 LRANS 446; Spokane v. 
Macho, 51 Wash, 322, 98 P 755, 130 
AmSR 1100, 21 LRANS 263. 

W. Va.—Austin v. Thomas, 96 W. 
Va. 628, 123 SH 590, 38 ALR 1490; 
State v. Stahlman, 81 W. Va. 335, 94 
SE 497, LRA1918C 77; Lynch v. North 
View, 73 W. Va. 609, 81 SE 833, 52 
LRANS 1038; Parker v Fairmont, 72 
W. Va. 688, 79 SH 660, 47 LRANS 


1138; Fulton v. Norteman, 60 W. Va. 
562, 55 SE 658, 9 LRANS 1196. 
Wis. —Hastern Wisconsin R., etc., 


Co. v. Hackett, 1385 Wis. 464, 115 NW 
376, 1136, 1139. 

Can,—Carleton Woollen Co. v. 
Woodstock, 38 Can. S. C. 411; Hamil- 
ton v. Hamilton Distillery Co., 38 Can. 
S. C. 239 [dism app 12 Ont. L. 75, 7 
OntWR 655]. 

B. C.—Reg. v. Russell, 1 B. C. 256. 

Man.—Re Knudsen, 15 Man. .317; 
Re Taylor, 11 Man. 420, 

Ont.—Cridland v. Toronto, 48 Ont. 
L. 266, 55 DomLR 384; Toronto v. 
Solway, 46 Ont. L. 24, 49 DomLR 473; 
Hamilton Distillery Co. v. Hamilton, 
10 Ont. L. 280, 6 OntWR 143 [app 
dism 12 Ont. L. 75, 7 OntWR 655 (app 
dism 388 Can: S. C. 239)]; Merritt wv. 
Toronto, 22 Ont. A. 205 [aff 25 Ont. 
256]; In re Morton, 6 Ont. A. 323; 
Reg. v. Applebe, 30 Ont. 623; Reg. v. 
Levy, 30 Ont. 403; Atty.-Gen. v. To- 
ronto, 20 Ont. 19; Reg. v.. Flory, 17 
Ont. 715; In re Carpenter, 15 Ont. 55; 
In re Clark, 14 Ont, 598 [app dism 
16 Ont. A. 72]; Re.Pelot, 1 OntWR 
792-5In- re) Pack» 46) UsaCn Os eB. Pans 
Re ‘Nash, 33 Uc a oF mp Pirie v. 
Dundas, 29 U. C. Q. 

Que. —-Trepanier =a ereanene 31 
Que. K. B. 352, 27 RevdeJur 6, 69 
DomLR 641, 37 CanCrCas 383. 

N. W. Terr.—Rex vy. Pope, 7 Terr. 
L. 314. 

“Perhaps the most distinguishing 
feature of the common law is its: re- 
gard for the protection and equality 
of individual right. It is a rule, 
therefore, that where the by-law. of 
a municipality, enacted under a gen- 
eral grant of power or by virtue of 
its incidental authority, is unfair and 
partial in its operation, it will be de- 
clared void. It will not be upheld if 
it be unreasonable and oppressive. 
It must not contravene common right 
or the general law of the State, or 
make unwarranted or special dis- 
criminations. ... All recognize the 
rule, which is fundamental, that..the 
by-laws of a municipality, whether 
they purport to regulate callings or 
otherwise, must, as indeed must 
every law, preserve equality of right. 
Those exercising the same privilege 
must be treated alike. The door must 
be closed to none by discrimination 
if we would avoid monopoly and 
wrong. This principle is as necessary 
to sound legislation as the circula- 
tion of the blood is to the human 
system, or the flow of tide-water to 
the ocean. It has produced a line of 
decisions which are universally re- 
garded as sound by the courts of the 
country.”  Simrall v. Covington, 90 
Ky. 444, 449, 450, 14 SW 369, 12 KyL 
404, 29 "AmSR 398, 9 LRA 556. 

[al Discussion of rule— ‘If -the 
health or comfort of the city re- 
quired the prohibition of new slaugh- 
ter houses within a designated part 
of the city, the same reason would 
surely demand that old ones should 
be discontinued. If one of the citi- 
zens of Chicago is permitted to en- 
gage in the business of slaughtering 
animals in a eertain locality, .an 
ordinanee which would prevent, under 
a penalty, another from engaging in 
the same business, would not only be 
unreasonable, and, for that reason, 
void, but its direct tendency would be 
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classes of persons.®> 


to create a monopoly, which the law 
will not tolerate. The fact that cer- 
tain persons were engaged in the 
business within the district desig- 
nated in the ordinance at the time 
of its adoption, gave them no right 
to monopolize the business, nor 
would such fact authorize the board 
of health to provide that such per- 
sons might continue the avocation, 
while others should be deprived of a 
like privilege who should engage in 
the business at a later period. If the 
board of health had any power to 
adopt an ordinance on the subject, 
the ordinance, to be valid, should not 
discriminate in favor of any citizen. 
If it prohibited one from carrying on 
the business, that prohibition should 
extend to all, ‘regardless of the time 
the business may have been com- 


menced.” Tugman y. Chicago, 78 
Tll. 405, 408. 
{b] Discriminatory regulations: 


(1) One regulating excavations in the 
streets of a city by individuals or 
corporations which provides that the 
one depositing money as indemnity 
for damages shall be subject to a pen- 
alty by which the city arbitrarily 
retains a part thereof to the credit of 
the street fund, and which provides 
that the one filing a bond shall avoid 
the penalty, and is only subjected to 
the obligation of replacing the street 
in as good condition as before. In 
re Wilcox, 14 Cal. A. 164, 111 P 374. 
(2) One requiring license ‘of itinerant 
merchants only. Carrollton v. Baz- 
zette, 159 Ill. 284, 42 NE 837, 31 LRA 
522. (3) One requiring municipal 
licenses from nonresidents driving 
interurban carriages or omnibuses 
into the city. Com. v. Stodder, 2 
Cush. (Mass.) 562, 48 AmD 679. (4) 
One requiring particular individuals 
by name to construct local improve- 
ments in front of their lots. Whyte 
v. Nashville, 2 Swan (Tenn.) 364. 
Conflicting ordinances and statutes 
see supra § 219. 
85. See Constitutional Law §§ 442, 


878. 

86. Ala.—Miller v. Birmingham, 
151 Ala. 469, 44 S 388, 125 AmSR 31. 

Cal.—In re Newell, 2 Cal. A. 767, 84 
P. 226: 

Fla.—Gillooley v. Vaughn, 110 S 
653; Thiesen v. McDavid, 34 Fla. 440, 
16 S 321, 26 LRA 234. 

Ga.—Clein v. Atlanta, 159 Ga. 121, 


124 SE 882. 
Hawaii.Terr. v. Ah Choy, 17 
Hawaii 331. 
Ilowa.—F airfield v. Poet ye 


135 Iowa 615, 118 NW 459 
Ky.—Treasy Vv. Louisville, L3T dey? 
289, a SW 706. 


N. Y.—Geyer v. Buck, 175 NYS 613. 
N. D.—Bismarck v. Hughes, 208 
NW 711. 


Pa.—Philadelphia v. Brabender, 201 
Pa. 574, 51 A 374, 58 LRA 220. 

Philippine.—K wong Sing v. Manila, 
41 Philippine 103. 

Porto Rico.—Peo. v. 24 
Porto Rico 215. 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608; Calloway v. Lenoir 
City, 3 Tenn. Civ. A. 658. 

Tex.—Waid v. Fort Worth, 
A.) 258 SW 1114, 1117. 


Garzot, 


(Civ. 


Wis.—Maercker v. Milwaukee, 151 
Wis. 824, 139 NW 199, LRAI915F 
1196, AnnCas1914B 199; Adams v. 


Milwaukee, 144 Wis. 371, 129 NW 518, 
43 LRANS 1066. 

“Tt seems well settled that the 
Legislature, and municipalities that 
in this respect have like power, may 
determine what differences and situa- 
tions, circumstances and needs call 
for difference in classification, sub- 
ject to the supervision of the courts 
as the final interpreters of the Con- 


Generally speaking a munici- 
pal regulation, to be valid, does not necessarily have 
to operate on all alike, provided it operates equally 
on all embraced within its provisions.*® Ordinances 
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tions,;e" Jor 


stitution to see that it is actual 
classification and not special legisla- 
tion under that name. The classifica- 
tion adopted must not be based upon 
an insidious and unreasonable dis- 
tinction or differ with reference to 
similar kinds of conditions, but with 
such limitations the powers of munic- 
ipal bodies upon which are imposed 
the duty of protecting the lives and 
limbs of its citizens from injury are 
supreme. ... All that is required in 
this particular is that legislation in 
respect thereto must be made to: ap- 
ply to all persons alike under the 
same conditions.” Waid Vow -MOrt 
Worth, supra. : 

[a] Rule applied.—An ordinance 
which requires licenses of itinerant 
physicians is not open to the objec- 
tion that it discriminates against 
nonresidents. It is uniform in its 
operation because it embraces all of 
the class designated. Fairfield v. 
Seok gure Pa 135 Iowa 615, 113 NW 
459. 

87. Cal.—Ex p. Quong Wo, 161 Cal. 
220, 118 P 714; Boyd v. Sierra Madre, 
41 Cal. A. 520, 183 P 230. 

Tl].—Aurora v. Burns, 319 Ill. 84, 
149 NE 784; Chicago v. Brownell, 146 
Ill. 64, 34 NE 595 [rev 41 Ill? A. 70]. 

Iowa.—Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW 823, 
188 NW 921. 

La.—State v. McShane, 159 La. 723, 
106 S 252. 

Mass.—Ayer v. Comrs. on Height of 
Buildings, 242 Mass. 30, 136 NE 338; 
Com. v. Patch, 97 Mass. 221. 

N. J.—Ivins v. Trenton, 69 N. J. L. 
454, (5d ANIL3 2.4 [afii'68 SNe So L, SOL, 

A 202). 

N. Y.—Porter v. Municipal Gas Co., 
220°N.° Y¥or52,' 115 NEY 457; Peo. v. 
Murphy, 195 N. Y. 126, 88 NE 17, 21 
LRANS 735. 

Tenn.—Chattanooga v. Norman, 92 
Tenn. 73, 20 SW 417. 

Man.—Wood v. Winnipeg, 21 Man. 


ies 
U. S—Soon Hing v. Crowley, 

113 “oy. S. 708, 5 SCt 730, 28 L. ed. 1145. 
Cal.—Ex p. Quong Wo, 161 Cal. 220, 
118 P 714; In re Stratham, 45 Cal. A! 
436, 187 Pp 986; Boyd v. Sierra Madre, 


41 ‘Cal. A. 520, 183 P 230; In re 
Newell, 2 Cal. A. 767, 84 P 226. 
Fla.—Gillooley v. Vaughn, 110 S 


653; Thiesen v. McDavid, 34 Fla. 440, 
16 S 321, 26 LRA 234. 

Ga.—Shurman v. Atlanta, 148 Ga. 1, 
95 SE 698; Savannah City, etc., R. Co. 
v. Savannah, 


Hawaii.—Terr. v. Ah Choy, 17 
Hawaii 331. 

Ill.—Moy v. Chicago, 309 Ill. 242, 
140 NE 845; Biffer v. Chicago, 278 
TM: 562) \ 116 NB. 182; Chicago vz 
Mandel, 264 Ill. 206, 106 NE 181; 


Clintin v. Wilson, 257 Ill. 580, 101 NE 
192; Chicago y. Ripley, 249 Ill, 466, 94 
NE 931, 34 LRANS 1186, AnnCas 
1912A 160. 

La.—Shreveport v. Dantes, 118 La. 
113, 42 S 716, 8 LRANS 304; Crow- 
ley v. Ellsworth, 114 La. 308, 38 §$ 
199, 108 AmSR 3538, 69 LRA 276. 

Md.—Baltimore * v. Bloecher & 
Schaff, Inc., 132 A 160; Brown v. 
Stubbs, 128 Md. 129, 97 A 227. 

Mich.—Hughes v. Detroit, 217 Mich 
567, 187 NW 530; Peo. v. Lewis, 86 
Mich. 2738, 49 NW 140. 

Minn.—State v. Chicago, etc. R. 
Co., 114 Minn. 122, 1830 NW 545, 33 
LRANS 494, AnnCas1912B 1030. 

Miss.—Crumpler v. Vicksburg, 89 
Miss. 214, 42 S 673, 11 LRANS 476, 
10 AnnCas 1098. 

Mo.—St. Louis v. DeLassus, 205 
Mo. 578, 104 SW 12; Kansas City v. 
Sutton, 52 Mo. A. 398. 

Nebr.—Cole v. Culbertson, 86 Nebr. 
160, 125 NW 287 


77 Ga. 731, 4 AmSR 106.) 


[§ 931 


discriminating between different streets or sec-' 
different 
articles, 88 may be valid. Conceding that the mu- 
nicipal corporation has the power to impose the 


occupations, classes, or 


N. J.—Thorne v. Kearny, 100 N. J. 


Bi 228; 126 \A 618;-_ Schachter v. 
Hauenstein, 92 N. J. L. 104, 105 A 
ie 


. Y.— Porter v. Municipal Gas Co., 
220. RNY: THR Lb INE: 4593" Peo.s ve 
Ludwig, 218 N.Y. 540, 118 NE 532; 
Waldorf-Astoria ° Hotel Co. v. New 
York, 212 N. Y. 97, 105 NE 803 [foll 
Hawk v. Gaynor, 211 N. ¥. 598 mem, 
105 NE 1086 mem]. 

N. C.—State v. Denson, 189 N. C. 
L735 b26) SHebLZs Lawrence v. Nis- 
seny P73uNi Ch 359, 91 SE 1063. 

Oh.—Holsman v. Thomas, 112 Oh. 
St. 397, 147 NE 750, 39 ALR 760; Yee 
Bow v. Cleveland, 99 Oh. St. 269, 
124 NE 132, 12 ALR 1424. 

Or.—Kroner_ v. Portland, 116 Or. 
141, 240 P 5386. . 

Pa.—Easton City v. Mdsaiicer 42 
Pas Cow 658: 

S. C.—Columbia v. Phillips, 101 S. 
Cc. 391, 85 SE 963; Hill v. Abbeville, 
59 S. C. 396,.38 SE Al. 

Tenn.—Calloway v: Lenoir City, 3 
Tenn. Civ. A. 658; Aizenshtatt v. 
Jackson, 1 Tenn. Civ. A, 805. 

Tex.—West v. Waco, (Civ. A.) 275 
SW 282; Breckenridge v. McMullen, 
(Civ. A.) 258 SW 1099. 

Wis.—Holzbauer v. Ritter, 184 Wis. 
35, 198 NW 852; Mehlos v. Milwaukee, 
156 Wis. 591, 146 NW 882, 51 LRANS 
1009, AnnCasi915C -1102; Maercker 
v. Milwaukee, 151 Wis. 324, 139 NW 
199, LRAI915F 1196, AnnCas1914B 
199; Adams v. Milwaukee, 144 Wis. 
371, 129 NW 518, 43 LRANS 1066. 


Eng. — own on-Sea Corp. v. 
Davis, 6 T. L. R. 
Bw C—Re Moke, 24-B. C. 598, 


[1917] 83 WestWkly 447; Rex v. For- 
shaw, 15 B. C. 322. 

Man.—Re Early Closing. By-Law, 
30 Man. 444, 52 DomLR 3638, 33 Can 
CrCas 144, [1920] 2 WestWkly 524; 
Re Winnipeg Beach By-Law No. 92 


30 Man. 192, 50 DomLR 712, [1919] 
3 WestWkly 696. 
Que.—Trepanier v. Montreal, 381 


Que. K. B. 352, 27 RevdeJur 6, 69 
DomLR 641, 37 CanCrCas 383. 

“The contention that the ordinance 
is invalid because it is arbitrary and 
a discrimination between the inhabi- 
tants of the city is not well taken, 
The ordinance does not discriminate 
against any person belonging to any 
of the classes of occupations or con- 
ducting any of the businesses... 
but puts them all on equal footing 
and is general and of uniform opera- 
tion as to those classes. All persons 
engaged in the businesses named are 
affected in the same manner by the 
operation of the ordinance, The fact 
that the ordinance includes certain 
occupations or the conduct of certain 
businesses, and does not include 
others, does not make it obnoxious 
on the ground of discrimination.” 
Gillooley v. Vaughn, (Fla.) 110 S 
653, 655. 

“Tt is well settled that municipal 
corporations, like Legislatures, may 
classify persons according to their 
business, and may apply different 
rules to different classes without vio- 
lating either the state or federal Con- 
stitution.” West v. Waco, (Tex. Civ. 
A.) 275 SW 282, 284. 

{a] Rule applied. — Corporation 
and individuals. Biffer v. Chicago, 
278 Ill. 562, 116 NE 182. 

[b] Regulation prohibiting hawk- | 
ing from wagons of fruit, vegetables, | 
or poultry by others than those rais- 
ing their own produce is not invalid 
for unlawful discrimination where 
those prohibited from selling be- 
longed to a distinct class from those: 
permitted to sell, the first being those: 
who would violate the law by fore-.: 
stalling and regrating the market, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 231-233] 


regulations enacted they do nut become invalid by 
reason of the fact that they do not cover the whole 


field of possible abuse.®® 


Compared with statutory discrimination. 
eases involving municipal ordinanees, the doctrine 
of reasonableness in classification has a wider scope 
than in eases of classification by the state.% 

[§ 232] 8. Acts in Emergency.®! The rule justify- 
ing action by a municipal corporation under emer- 
gency is of limited application.®? 
may justify the omission of prescribed conditions 
to the exercise of municipal power.®* But the grant 
of power to the corporation is not changed by 
an emergeney,®* nor can it authorize acts that are 


entirely outside its power.®® 


[§ 233] E. Where Exercised; Territorial Limita- 
As a general rule a mu- 


tions®*°—1. In General. 


and the other producers of provisions 
who would sell direct to consumers. 
Dutton v. Knoxville, 121 Tenn. 25, 
113 SW 3881, 130 AmSR 748, 16 Ann 
Cas 1028. 

89. Waldorf-Astoria Hotel Co. v. 
New York, 212 N. Y. 97, 105 NE 803 
[foll Hawk v. Gaynor, 211 N. Y. 598 
mem, 105 NE 1086 mem]; Yee Bow 
v. Cleveland, 99 Oh. St. 269, 124 NE 
132, 12 ALR 1424, 

“In determining the parties or 
premises upon which an ordinance 
shall be operative a municipality is 
not bound to adopt a strictly scien- 
tific classification or one which courts 
or social economists or other critics 
might deem the wisest or the best 
Suited to the conditions to be met. 
Of course the parties affected thereby 
must not be denied the equal protec- 
tion of the law and this means that 
the liabilities imposed must operate 
with substantial uniformity upon all 
Similarly situated. . this re- 
quirement is complied with it is suffi- 
cient, provided the classification be 
reasonable—that is to say, founded 
upon some rational distinction hav- 
ing a real basis in the state of things 
to be dealt with.” Waldorf-Astoria 
Hotel Co.-v. New York, 212 N. Y. 97, 
107, 105 NE 803. 

90. Motlow vy. State, 125 Tenn. 547, 
145 SW 177, LRA1916F 177 [writ of 
error dism 239 U. S. 653 mem, 36 SCt 
161 mem, 60 L. ed. 487 mem]. 

91. Summary abatement of nui- 
sances see infra § 525. 

92. Brooklyn City -R. Co. Vv. 
Whalen, 191 App. Div. 737, 182 NYS 
283 [aff 229 N. Y. 570, 128 NE 215]. 

93. Brooklyn City COR ar. 
Whalen, supra; North River Electric 
Light, etc., Co. v. New York, 48 App. 
Div. 14, 62 NYS 726. 

[a] “This doctrine rests, on the 
reasoning that the Legislature, in 
granting the power and prescribing 
methods of and conditions to its exer- 
cise, could not have intended such 
conditions and methods to apply to 
cases where it is impossible to meet 
them. The important point is that 
the municipality has the power; the 
method of its exercise is a secondary 
consideration. ATG: & colitis » stiam CS) Ob, 
stressing emergency, when prompt 
action is required for the public wel- 
fare, it is better that methods and 
conditions be unfulfilled, than that 
the municipality should fail to act.” 
Brooklyn City R. Co. v. Whalen, 191 
‘App. Div. 737, 742, 182 NYS 283 [aff 
229 N. Y. 570, 128 NE 215]. 


94. Brooklyn CONV tive nae Oral, OV 
Whalen, supra. 
So eerookly nly. City yeh Con cv. 


Whalen, supra. 


96. Beyond territorial limits see 
infra § 234. 
97. U..S.—Ex p. Deane, 7 F. Cas. 


io. 3,712,. 2, Cranch C. °C. 425; Lenox 
Vv. Georgetown, ssid En (OP uSe No. 8,245, 
i Cranch C. C. 608; Ward. vy. Wash- 

“ Angton, 2 29 F. Cas. No. 17,163, 4 Cranch 
ce, C 


me Ala. —Folmar y. Curtis, 86 Ala. 354, 
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nicipal corpordtion’s powers cease at municipal 
boundaries and cannot, without plain manifestation 


of legislative intention, be exercised beyond its 


In 


An emergency 


both 
but, 


limits,°7 even though it may have acquired prop- 
erty outside of its geographical limits.°’ Within and 
subject to-its constitutional limitations,9*% the leg- 
islature, however, may, and often does, authorize the 
exercise of powers beyond municipal limits,°® par- 
ticularly in matters within the police power. 
rule that municipal corporations have no extra- 
territorial powers,” 
proprietary® 
under the theory that a corporation in its 
proprietary capacity is bound by the same rules that 


The 


it has been said, applies to 
and governmental* functions; 


govern private individuals or corporations,® a mu- 


5 S 678. 

Cal.—Mulville v. San Diego, 183 
Cal. 734, 192 P 792; South Pasadena 
v. Los Angeles Terminal R. Co., 109 
Cal. 315, 41°P 1093. 

Ga.—Gainesville v. Dunlap, 147 Ga. 
344, 94 SE 247. 

Ill.—Maywood Co. v. Maywood, 140 
Ill. 216, 29 NE 704; Strauss v. Pon- 
tiac, 40 Ill. 301. 

Ind.—Elkhart v. Lipschitz, 164 Ind. 
671, 74 NE 528;.Robb v. Indianapolis, 
38 Ind. 49; Begein v. Anderson, 28 
Ind. 79. : 

lowa.—Sibley v. Ocheyedan Elec- 
tric Co., 194 Iowa 950, 187 NW 560. 

Mich.—Coldwater v. Tucker, 36 
Mich. 474, 24 AmR 601. 

N. J.—South Orange v. Whitting- 
ham, 58 N. J. L. 655, 35 A 407. 

N. Y.—Davis v. Supreme Lodge K. 
H., 165 N. Y. 159, 58 NE 891; Western 
New York Water Co. v. Buffalo, 213 App. 
Div. 458, 210 NYS 611 [rev on other 
grounds 242 N. Y. 202, 151 NE 207]. 

Okl.—Collinsville v. Brickey, 115 
Oki. 264, 242 P 249. 

Or.—State v. Port of Astoria, 79 
Oral Vader 1399. 

Pa.—Wilburn v. Derry Borough, 43 
Pa. Co. 622; Gettysburg v. Zeigler, 
Zid. OOxt on. 

Philippine.—Rivera v. Campbell, 34 
Philippine 348. 

S. C.—Kennedy v. Sowden, 26 S. 
(Oren WR Ets 

Tenn.—Gass v. Greeneville Corp., 4 
Sneed 62; Hoggatt v. Bigley, 6 
Humphr. 936. 

Tex.—Sweetwater v. Hamner, (Civ. 
A.) 259°SW 191. 

Va.—Jordan v. South Boston, 138 
Va. 838, 122 SE 265; Donable v. Har- 
risonburg, 104 Va. 533, 52 SH 174, 
118 AmSR.1056, 2 LRANS 910; Dun- 
can v. Lynchburg, 34 SE 964. 


Wash. — Farwell v. Seattle, 43 
Wash. 141, 86 P 217. 
W. Va.—Hyre v. Brown, 135 SE 


656; Mineral County Ct. v. Piedmont, 
72 W. Va. 296, 78 SE 68. 

Wis.—Becker v. La Crosse, 99 Wis. 
414, 75 NW 84, 67 AmSR 874, 40 LRA 
829. 

Can, — Shawinigan Hydro-EHlectric 
Co. v. Shawinigan Water, etc., Co., 
apy Can. Sa, ©.co50, 4 Domilr 502. 10 
EastLR 521, AnnCasi912C 928 [dism 
app 19 Que. K, B. 546]. 

Ont.—Re Ottawa HBlectric R. Co., 


56, Ont. A Saye bLO2od a Domilk | bs) 
Rexe.v. VWioollatt., 14 .Onts) 0044, 7 
OntWR 727. 


Sask.—Swift Current v. Leslie, 10 
Sask. L. 1, [1917] 1 WestWkly 1089. 

“The primary purpose of a munici- 
pal corporation is to contribute 
towards the welfare, health, happi- 
ness, and public interest of the in- 
habitants of such city, and not to 
further the interests of those resid- 


ing outside of its limits.” Sweet- 
water v. Hamner, (Tex. Civ. A.) 259 
SW 191, 195. 

[a] “xtramurai authority ... is 


not available to the legal voters of 
cities and towns, unless the right to 
exercise it has first been granted 


nicipality may in its proprietary capacity exercise 
extraterritorial powers,® as for instance, its power 


either by a general law enacted by 
the legislature or by legislation ini- 
tiated by the people of the whole 
state.” State v. Port of Astoria, 79 
Or. te 19 )ith4) Ro3ss. 

[b] Rule applied.—(1) Regulating 
rates of transportation beyond mu- 
nicipal limits. Lenox v.-Georgetown; 
15 F. Cas. No. 8,245, 1 Craneh C, GC. 
608; South Pasadena y. Los Angeles 
Terminal R. Co., 109 Cal. 315, 41 PB 
1093; Gettysburg v. Zeigler, 2 Pa, 
Co. 326, (2) Prohibition of ceme- 
teries or burying grounds outside of 
city limits. Begein v. Anderson, 28 
Ind, 79. (3) Supplying water to an- 
other municipality. Farwell v. Seat- 
tle, 48 Wash. 141, 86 P 217, 10 Ann 
Cas 130. 

98. Collinsville v. Brickey, 115 Ok}. 
264, 242 P 249, 

98144. Malone v. Williams, 118 Tenn. 
390, 103 SW 798, 121 AmSR 1002. 

99. Ala.—Van Hook v. Selma, 70 
Ala 236k, 45 Amr 85; Burden v. 
Stein, 27 Ala. 104, 62 AmD 758. 

Conn.—Dunham y. New Britain, 55 
Conn, 378, 11 A 354. 

Ida.—Wilson vy. Boise City, 6 Ida. 
Bot, boge, Sst 

Ill.— Chicago Packing, ete., Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545. 

Ind.—Cummins vy. Seymour, 79 Ind. 
491, 41 AmR 618. 

Towa.—Albia_v. O’Harra, 
297, 20 NW 444, 

Kan.—State v. Franklin, 40 Kan. 
410, 19 P 801. 

Md.—Harrison vy. Baltimore, 1 Gill 


64 Iowa 


264. 

Mass.—Martin v. Gleason, 139 
Mass, 183, 29 NE 664, 
Mich.—Thompson v. Moran, 44 


Mich. 602, 7 NW. 180; Coldwater v. 
Tucker, 36 Mich. 474, 24 AmR 601. 

Mo.—Hagood v. Hutton, 33 Mo, 244. 

N. Y.—Gould v. Rochester, 105 N. 
Y.. 46, 12 NE 275. 

N. C.—State v. Rice, 158 N. C. 
635, 74 SEH 582, 39 LRANS 266. 

Pa. —Allentown vy. Waggoner, 27 
Pa. Super. 485. 

Philippine.—Rivera vy. Campbell, 34 
Philippine 348. 

Wash.—Farwell v. Seattle, 43 
Wash. 141, 86 P 217, 10 AnnCas 130. 

Acquiring and holding property be- 
yond territorial limits generally see 
infra, CHV), Ay 2. 

For water supply beyond munici- 
pal limits see infra XIV, B) 2, e. 

1. See infra § 234. 

2. See supra text and note 97. 

3. Western New York Water Co. 
v. Buffalo, 213 App. Div. 458, 210 NYS 
611 [rev on other grounds 242 N, Y. 
202, 151 NE 207]. 

4 Sibley v. Ocheyedan Plectric 
Co., 194 Iowa 950, 187 NW 560; West- 
ern New York Water Co, v. Buffalo, 
213 App. Div. 458, 210 NYS 611 [rev 
on other grounds 242 N. Y. 202, 151 
NE 207]. 

5. See supra § 180. 

6. Sibley v. Ocheyedan Electric 
Co., 194 Iowa 950, 187 NW 560. 

{a] “This is essential to the life 
of the municipality.—It may buy for 


936 [48 C.J] 


to contract.?. It has been said by way of dictum, 
without referring to the nature of the power, that 
municipal corporations may exercise certain extra- 
territorial powers when the possession and exercise 
of such powers are essential to the proper conduct 
of the affairs of the corporation.® 

Statutes authorizing the exercise of municipal 
power beyond the municipal boundaries are strictly 
construed.® 

[§ 234] 2. Police Powers. In accordance with the 
principle governing the extraterritorial powers of 
_ municipal corporations,® the corporation bound- 
aries usually mark the limit for the exercise of 
the police power by the corporation.t. But the 
legislature may, and often does, grant to municipal 
corporations the right to exercise police power be- 
yond and within a prescribed distance of the mu- 
nicipal limits,!? and especially for the preservation 
of the public health.1* Thus it has been held that 
the grant of power to acquire territory for water 
supply beyond the-limits of the corporation is 
within the competency of the legislature;!* the 
corporation may have power to construct and main- 
tain a system of waterworks outside of its bound- 
aries for the supply of its inhabitants with water, 
and it has been held that it might even go to the 
extent of supplying water to persons living with- 


MUNICIPAL CORPORATIONS 


 1gg 933-235 


out the limits of such municipality.° The corpora- 
tion may exercise police power in the protection 
of the territory thus acquired to insure cleanli- 
ness, and prevent any business and conduct likely 
to corrupt the fountain of water supply for the 
city7 It may acquire outside territory for sewer- 
age purposes, and exercise police power over the 
same;?®8 and also, it. would seem, establish quar- 
antine beyond the municipal boundaries and thus 
protect the citizens from epidemie or any contagious 
or infectious disease,!® as well as locate and regu- 
late houses of detention and hospitals for infectious 
and contagious diseases beyond the city limits.*° 
It also has been decided that a municipal coun- 
cil might properly pass an ordinance providing for 
the inspection of dairies and dairy herds outside 
of the municipality, but from which it was pro- 
posed to supply milk to the inhabitants of the 
municipality.?+ 

[§ 235] F. By Whom Exercised—1. In General. 
A municipal corporation being a corporate entity,”? 
its impersonality as a legal entity with powers, 
duties, and liabilities is apprehended and held to 
account in law through responsible officers, boards, 
and agencies, duly constituted and authorized to 
represent it in its dealings and conduct affecting 
the state and other corporations and persons.”* In 


the use of the municipality in the 
open. market, in accordance with its 
needs, and make binding and enforce- 
able contracts for such purchases. It 
also may sell in the world at large, 
such commodities belonging to the 
municipality as it may legally have 
a right and authority to sell. It is 
governed, in its proprietary capacity, 
by the same rules that govern private 
individuals or corporations.” Sibley 
v. Ocheyedan Electric Co., 194 Iowa 
950, 956, 187 NW 560. 

7 Sibley v. Ocheyedan Electric 
Co., supra. 

S.-.in re Blois, 179. Cal..291, 1176 
P 449, 

9. Day v. Lansdale Borough, 28 
Pa. Dist, 380: 

10. See supra § 333. 

ad. . S.—Lenox v. Georgetown, 
bak ...Cas. No. 8,245,°1, Cranch /C.C. 
608; Ward v. Washington, 29 F, Cas. 
No. 17,168, 4 Cranch C. C. 232. 

Ala.—Jones v. Hines, 157 Ala. 
47.S 739: Bates v. Mobile, 46 Ala. 

Cal.—South Pasadena v. Los 
geles Terminal R. Co., 109 Cal. 
41 P 1093. 

Ga.—Gunn v. Macon, 84 Ga. 365, 
10 SE 972. 

Ind.—Robb v. Indianapolis, 38 Ind. 
49; Begein v. Anderson, 28 Ind, 79. 

Mo.—St. Louis v. Fischer, 167 Mo. 
654, 67 SW 872, 64 LRA. 679 [aff 
194 U. S. 361, 24 SCt 673, 48 L. ed. 
1018]; St. Louis v. Howard, 119 Mo. 
46, 24 SW 770, 41 AmSR 630; Lamar 
vy. Weidman, 57 Mo. A. 507. 

Pa.—McKeesport v. Mayhugh, 14 
Pa. Dist. 224; Gettysburg v. Zeigler, 
2 Pa. Co. 326. 

Philippine.—Rivera v. Campbell, 34 
Philippine 348, 354 [quot Cyc]. 

S. C.—Ex p. Boyle, 128 S. C. 535, 
123° SH 9; Jarvis’ vy. Pinckney, , 21 
Saeed 23: 

Tenn.—Gass v. Greeneville Corp., 
4 Sneed 62. 

Can.—Anderson v. South Vancou- 
ver, 45 Can. S.C. 425, 20 WestLR 
434. 

Ont.—Re Ottawa Electric R. Co., 
56. Ont. L. 52, £1925] 1 DomLR 53; 
Re Boylan, 15 Ont. 13. 

Sask.—Swift Current v. Leslie, 10 
Sask. L. 1, [1971] 1 WestWkly 1089. 

See New Orleans v. Anderson, 9 
La Ann. 323 (an ordinance which 
makes it unlawful to build any stable 
in the interior of the city or any of 
the incorporated suburbs does not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


apply to such additions to the limits 
of the city as subsequent legislation 
might make). 

Cemetery outside of limits 
Cemeteries § 3. 

12. Ala.—Van Hook vy. Selma, 70 
Ala. 361, 45 AmR 85. 


see 


Cal.—South Pasadena vy. Pasadena: 


and, ete.) Co...) 152 (Calls bo 9s 
490. 

Conn.—Dunham v. New Britain, 55 
Conn. 878, 11 A 354. 

Ida.—Willson y. Boise City, 6 Ida. 
389L; 55 P S87; 5 

Ill.— Chicago Packing, ete., Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545. 

Ind.—Elkhart v. Lipschitz, 164 Ind, 
671, 74 NE 528; Jordan vy. Evansville, 
163 Ind. 512, 72 NE 544, 67 LRA 613, 
2 AnnCas 96; Emerich ~v. Indian- 
apolis, 118 Ind. 279, 20 NE 795. 

Iowa.—Albia vy. O’Harra, 64 Iowa 
297, 20 NW 444, 

Kan.—Topeka v. Cook, 72 Kan, 595, 
84 P 376; State v. Franklin, 40 Kan. 
410, 19 P 801. 

Md.—Harrison v. Baltimore, 1 Gill 


264. 

Mass.—Martin v. Gleason, 139 
Mass. 183, 29 NE 664. 
Mich.—Coldwater v. Tucker, 36 


Mich. 474, 24 AmR 601. 

Mo.—Hagood v. Hutton, 38 Mo. 244; 
Gower v. Agee, 128 Mo. A, 427, 107 
SW 999, 

N. Y.—Matter of East River Bridge 
Con (bo) Fine V9 2% NY Saad 4) seep: 
dism 143 N. Y. 249, 38 NE 283 (app 
dism 144 N. Y. 650, 39 NE 4938)]. 

N. C.—State v. Rice, 158 N. C. 
635, 74 SE 582, 39 LRANS 266. 

Pa.—Allentown v. Wagner, 214 Pa. 
210, 68 A 697 [aff 27 Pa. Super. 485]. 

Philippine.—Rivera v. Campbell, 34 
Philippine 348, 354 [quot Cyc]. 

Wash.—Farwell v. , Seattle, 43 
Wash. 141, 86 P 21%, 10 AnnCas 130. 

13. Chicago Packing, etc., Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545; 
State v..Rice, 158 N. C. 635, 74°SH 
582, 89 LRANS 266; Rivera v. Camp- 
bell, 34 Philippine 348, 354 [quot 
Cyc]; and cases supra note 12; and 
infra this section. 

{a] In Kansas, under Comp. L. 
(1885) ¢ 19 § 61, the police power 
of the city can only be extended 
outside the corporate limits and 
within five miles therefrom over such 


lands as are necessary for hospital, 


purposes and waterworks, and the 
police judge has no power to hear 


and determine a complaint for main- 
taining a nuisance outside of the city 
limits that is not alleged to be on 
such lands. State v. Franklin, 40 
Kan. 410, 19 P 801. 

14. Ala.—Burden v. Stein, 27 Ala. 
104, 62 AmD 758, 

Mass.—Martin vy. Gleason, 139 
Mass. 183, 29 NE 664. 

Mich.—Coldwater v. Tucker, 36 
Mich. 474, 24 AmR 601. 

N. Y.—New York v. Bailey, 2 Den. - 
433. 


Philippine.—Rivera v. Campbell, 34 
Philippine 348, 354 [quot Cyc]. 


15. South Pasadena y. Pasadena 
Land: etc., .Co:,6 152 Cals=579 293 er 
490. 

16. South Pasadena y. Pasadena 


Land, ete., Co., supra. 
17. Dunham. v. New Britain, 55 


Conn. 378, 11 A 354; Coldwater vy. 
Tucker, 36 Mich. 474, 24 AmR 601; 
Rivera v. Campbell, 34 Philippine 


348, 354 [quot Cyc]. 

18. Coldwater v. Tucker, 36 Mich. 
474, 24 AmR 601. 

Harrison v. Baltimore, 1 Gill 
(Md.) 264. 2 

Anderson y. O’Connor, 98 Ind. 
168; Allentown v. Wagner, 214 Pa. 
210, 63 A 697 [aff 27 Pa. Super. 485]; 
Hazen ¥. Strong, 2 Vt. 427. 

[a] Im Canada, under 45 Vict. ec 
29 § 12, the corporation of one mu- 
nicipality cannot erect or establish 
a smallpox hospital within the limits 
of another, either of a temporary or 
permanent character, without the 
sanction of the corporation of the 
latter. Elizabethtown Tp. v. Brock- 
ville, 10 Ont. 372. 

21. State v. Nelson, 66 Minn. 166, 
68 NW 1066, 61 AmSR 3899, 34 LRA 
ae State v. Davis, 1 Tenn. Civ. A. 


22.. See supra § 3. 

23. Barnes vy. District of Columbia, 
91 U. S. 540, 545, 23 L. ed. 440; Scott 
v. Tampa, 62 Fla, 275, 55 S 983, 42 
LRANS 908. 

“A municipal corporation may act 
through its mayor, thruugh its com-_ 
mon council, or its legislative de- 
partment by whatever name called, 
its superintendents of streets, com- 
missioner of highways, or board of 
public works, provided the act is 
within the province committed to its 
charge. Nor can it in principle be 
of the slightest consequence by what 
means these several officers are 


§§ 235-236] 


all its numerous and diverse activities, the municipal 
corporation must exercise its powers and perform 
its functions through those agencies which the state 
has appointed for it, or empowered it to appoint 
in the manner prescribed by law.** 
cies, howsoever constituted, are necessarily of widely 
differing powers and authority, according to their 
respective funetions,?° and, although all are subject 
to the same general doctrines of the law of agency,”® 
yet the difference in degree of authority and in 
nature of functions requires careful diserimina- 
tion in the application of these doctrines to the 
The name, number, and char- 
aeter of these boards,?* and their respective fune- 
tions?® depend upon the charter of each corpora- 
Whether a corporation has one or more of 
these bodies,*° they are properly called governing 
bodies,?!_ and are all subject to the same legal 


different agencies." 
tion. 


The 


placed in their position,—whether 
they are elected by the people of the 
municipality, or appointed by the 
President or a governor.” Barnes v. 
District of Columbia, supra. 

24. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 L. ed. 440; Sulli- 
Vani wolCloe. 271 Dl. 56,8115°NE.1355 
Louisburg v. Harris, 52 N. C. 281. 

Dolegation of power see infra § 238. 

25. Barnes y. District of Colum- 
bia, 91 U. S. 540, 23 L. ed. 440. 

26. Barnes v. District of Colum- 
bia, supra. 

Agency generally see Agency 2 C. J. 

404. 

a 27. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 i. ed. 440. 

23. See infra § 741. 

29. Barnes v. District of Colum- 
fyla 9b Ue Si& 540,123 cI 6d.4'440;5 
Perrett v. Wegner, (Tex. Civ. A.) 139 
Sw 984. 

[a] “While the commission form 
of municipal government, which 
seems to have had its origin in the 
eharter under which the city of Gal- 
veston now operates its city govern- 
ment, does not to the extent usual 
in city charters follow the tendency 
heretofore shown in the evolution of 
free popular government to avoid as 
far as possible the concentration of 
power in any one governmental offi- 
cer, it is nevertheless a democratic 
form of government, which rests at 
last upon the consent of a majority 
of the governed. The several com- 
missioners are given special charge 
of the respective departments to 
which they are assigned, and the 
powers conferred upon each commis- 
sioner in the management of his de- 
partment are large and comprehen- 
sive; but he must, unless otherwise 
expressly authorized by the charter, 
exercise such powers in subordination 
to the will of the majority of the 
board who represent the 
power, the will of the people.” 
rett v. Wegner, (Tex. Civ. A.) 139 
Sw 894, 989. 

30. See infra § 741. 

81. See infra § 236. 

32. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 L. ed. 440. 

s3. See infra § 971: 

34. See infra § 1613. 

35. See infra § 1250. 

36. Binding succeeding 
see infra § 287. ; 

Delegation of power see infra § 237. 

37. See infra § 741 et seq. 

38. Barnes v. District of Colum- 
bia, 91 U. S. 540, 28 L. ed. 440; Fitz- 
gerald v. Jersey City, 69 N. J. L. 152, 
53 A 810. 

[a] “Governing body.” — “The 
words ‘legislative authority’. as here 
used have no greater significance 
than such words as ‘common council 
or other legislative body’ would have 
had. They were simply intended to 
designate the particular body which 
‘it was recognized. would exist under 


rules and_ regulations.*? 


councils 


MUNICIPAL CORPORATIONS 


These agen- 
bodies,” 
bodies.*8 


they 


mon ecouneil.®® 


the corporation 
tion.*® 


funetions and 
some name or other in every munici- 
pality as the proper official agency 
to submit propositions for amend- 
ments to charters, and were not in- 
tended to define the powers of that 
body, or place it in a position where 
it would be beyond restrictions by 
the organic act of the city. Doubt- 
less it is this body that is termed 
the ‘governing body’ in section 1 of 
article XIV of the constitution, rela- 
tive to the fixing of water rates, and 
it may be that it is the ‘eorporate 
authority’ referred to in section 12 
of article XI of the constitution, 
relative to the assessment and col- 
lection of local taxes. ... But the 
use of these various terms in various 
constitutional provisions means no 
more than that the official body 
thereby referred to is to have the 
power or perform the duty speci- 
fled.” In re Pfahler, 150) Caliv7i,.-89, 
88 P 270, 11 LRANS 1092, 11 Ann 
Cass S412 

{[b] The “common council or other 
governing body,’ as the term is used 
in the New Jersey statutes, means, 
with reference to Jersey City, the 
board of aldermen. Fitzgerald v. 
Jersey City, 69 N. J. L. 152, 53 A 810. 

39. See infra § 742. 

40. Kistner v. Indianapolis, 100 
Ind. 210; Brinkmeyer v. Evansville, 
29 Ind. 187; Hull v. Roxboro, 142 N. 
C. 453, 55 SE'351, 12 LRANS 638. 

41. Kistner v. Indianapolis, 100 
Ind. 210; Brinkmeyer v. Evansville, 
29 Ind. 187; Hull v. Roxboro, 142 
N. C. 4538, 55 SE 351, 12 LRANS 638. 

42. Kistner v. Indianapolis, 100 
Ind. 210; Brinkmeyer v. Evansville, 
29 Ind. 187; Hull v. Roxboro, 142 
N. C. 4538, 55 SE 351, 12 LRANS 638. 

43. Ala.—Spear v. Ward, 199 Ala. 
LOS, 74 oS. .2% —MobilesvvOrr, 1181 
Ala. 308, 61 S 920, 45 LRANS 575. 

Ark.—Sander v. Blytheville, 164 
Ark. 434, 262 SW 23. 

Cal.—Jardine v. Pasadena, 248 P 
225; Brown:v. Los Angeles, 183 Cal. 
783, 192 P 716; In re Mathews, 58 
Cal. A> 649, 209. P’ 220: In re San 
Chung, 11 Cal. A. 511, 105 P 609. 

Ga.—Cartersville v. McGinnis, 142 
Ga. 71, 82 SE 487, AnnCas1915D 1067. 

Tll.— Biffer v. Chicago, 278 Ill. 562, 


116 NE 182. 

Ind.—Miller v. Syracuse, 168 Ind. 
230, 80 NE 411, 120 AmSR 366, 8 
LRANS 471; Kistner v. Indianapolis, 
100 Ind. 210; Brinkmeyer v. Evans- 
ville, 29 Ind. 187. 

Ky.—Monticello v. Bates, 169 Ky. 
258, 188 SW 555; Silva v. Newport, 
150 Ky. 781, 150 SW 1024, 42 LRANS 
1060, AnnCas1914D 613; Wells v. Mt. 
Olivet, 126 Ky. 131, 102 SW 1182, 
381 KyL 576, 11 LRANS 1080. 

La.—Baton Rouge v. Sanchez, 161 
La. 320, 108 S 552. , 

Mich.—Knack v. Velick Scrap. Iron, 
etes) i@o.3 - 21/9 =Michs'573; 189)" 2NIW. 
oO 


Nebr.—State v. Withnell, 91 Nebr. 
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powers of municipal officers generally,** municipal 
agents and employees,** and particular departmental 
officers and boards*® are discussed hereinafter. 

[§ 236] 2. Governing Bodies; Common Council.®* 
Whether a corporation has one or more legislative 


are properly ealled governing 


There is a governing body, common to 
all municipal corporations, generally called the com- 


The extent to which it may be 


proper to exercise municipal powers,*® as well as 
the mode of their exercise by the corporation,** 
within the limits prescribed by the law creating 
them, is of necessity intrusted to the judgment,*? 
discretion,*® and will** of the governing board of 


to whom the powers have been 


delegated. And such diseretion is a sound discre- 
While the governing body of a municipal 
corporation is not the corporation itself,*® but 
merely the agency through which the municipal 


101, 135 NW 376, 40 LRANS 898. 

N. J.—Thorne v. Kearny, 100 N. J. 
L. 228, 126 A 613. 

N. Y.—Lincoln Trust Co. v. Wil- 
liams Bldg. Corp., 229 N. Y. 313, 128 
NE 209; Rochester v. Macauley-Fien 
Milling Co., 199 N. Y. 207, 92 NE 641, 
32 LRANS 554; Yellow Taxicab Co. 
v. Gaynor, 82 Misc. 94, 143 NYS 279 
[aff 159 App. Div. 888 mem, 144 NYS 
299]; Hotel Astor v. Gaynor, 82 Misc. 
94, 148 NYS 279 [aff 159 App. Div. 
888 mem, 144 NYS 299]; Hillard Hotel 
Co. v. Gaynor, 82 Misc. 94, 148 NYS 
279 [aff 159 App. Div. 888 mem, 144 
NYS 299 (aff 211 N. Y. 597 mem, 105 
NE 1087 mem)]; Hawk vy. New York, 
82 Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 211 
N. Y. 598 mem, 105 NE 1086 mem)]; 
Waldorf-Astoria Hotel Co. v. New 
York, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 494 
(aff 212 N. Y. 97; 105 NE 803) ];.-In 
re Russell, 158 NYS 162; Campion v. 
Buffalo, 8 NYSt 329. 

N. C.—State v. Stowe, 190 N. Gc 
79, 128 SE 481, 40 ALR 599; Hull 
v. Roxboro, 142 N. C. 4538, 55 SE 351, 
12 LRANS 638. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; Leis vy. Cleveland 
R. Co, 101 Oh. (St. 162,’ 128 "NW 73= 
State v. Rendigs, 98 Oh. St. 251,120 
NE 836, 

Pa.—Serencse v. Filbert, 29 Pa. 
Dist. 190; Andrews v. Philadelphia, 
25 Pa. Dist. 1055; Union Tel: Co, :v: 
Greenville Borough, 18 Pa. Dist. 932: 
Shrack v. Coatesville, 6 Pa. Dist. 425, 
19 Pa. Co. 334; Bower v. Watson- 
town Borough, 2 Pa. Dist. 150; 
Baker’s App., 40 Pa. Co. 515; Newell 
v. Bradford City, 18 Pa. Co. 465. 

R. I—Fritz v. Presbrey; 44 ROL 
207, 116 A 419. 

Wash.—State v. Fleming, 
Wash. 646, 225 P 647; Detamore 
Hindley, 83 Wash. 322, 145 P 462. 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86,147 NW 
25 ({foll Thomas Cusack Co, vy. Mil- 
waukee, 158 Wis. 100, 147 NW 301; 
Damman v. Milwaukee, 139 Wis. 356, 
120 NW 298; C. Beck Co. v. -Mil- 
waukee, 139 Wis. 340, 120 NW 293, 
1381 AmSR 1061. 

Inng.—Stiles v. Galinski, [1904] 1 
Ke Br6ibs - 

Ont.—Re Stewart, 34 Ont. L. 183, 
8 OntWN 509, 24 DomLR 26. 

44. Kistner y. Indianapolis, 100 
Ind. 210; Brinkmeyer v. Evansville, 


129 
v- 


29 Ind. 187; Hull v. Roxboro, 142 
Ae C. 453, 55 SE 351, 12 LRANS 
638. 


45. Williamsport v. Williamsport 
Water Co., 7 Pa. Dist. 206. 

46. Cal.—In re Pfahler, 150 Cal. 
71, 88 P 270, 11 LRANS 1092, 11 
AnnCas 911; Wallace v. San José, 29 
Cal: 180. 

Ind.—Citizens’ Gas, etc., Co. v. El- 
wood, 114 Ind. 332, 16 NE 624; Stros- 
ser v. Ft. Wayne, 100 Ind. 448; Val- 
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functions are exercised,*” howsoever constituted, the 
council or other governing body is the general agent 
of the corporation for all purposes** and exercises 
all the corporate powers,*® not expressly committed 
by law to other boards or officers.°° It is the de- 
positary of the most important power of legis- 
lation, conferred by the charter,** and by its action 
the municipal ordinances and by-laws are enacted 
for the local government of the corporation. | 
is a legislative assembly,°* although it differs in 
many respects from a purely legislative body.°* Hx- 
ecutive or administrative powers are frequently 
committed to the: municipal council,®> and they are 
sometimes exercised by declarations in the form of 
Some judicial fune- 
tions of the corporation are also conferred upon 
the council as a body,>? especially such as pertain 
to impeachments, and other trials of municipal of- 
But the ordinary 


an ordinance or resolution.®® 


ficers for official delinquencies.°® 


paraiso v. Gardner, 97 Ind. 1, 49 AmR 


416. 
Ky.—Crouch v. Com., 172 Ky. 463, 


8. 
ite B Hurlbut, 24 Mich. 44, 


ae 

R : 

yi Fe uiClaice ' vy. Rochester, 24 

Barb. 446, 5 AbbPr 107, 14 HowPr 

193; Lowber v: New York, 5 AbbPr 

825 [mod on other grounds 26 Barb. 

262). 

N. C.—Fisher v. New Bern, 140 N. 

G. 506. 58 SE 342, 111 AmSR 857, 
ANS 542. 

i S Gosudion v. Sartor, 91S. C. 248, 
E 496. i 

Taare paKtty. en" y. Wilson, Cr. & 

Ph. 1,18 EngCh 1, 41 Reprint 389, 

9 Sim. 30, 16 HngCh 30, 59 Reprint 


267. 

47. See cases supra note 46. 

48. See cases infra note 49. 

49. U. Sere eruyT pce etc., Co. v. 

attle, 14 F. (2d) 877. 
Cae sermen y. Columbus, 19 Ga. 
471. 

.—Kimble v. Owensboro, 176 

Ky 582, 195 Yow 1087; Louisville 


150 Ky. 420, 150 SW 498, 


Wea ore 61 SW 15, 22 KyL 


Bybee v. Smith, 
1684. _ 
Md.—Baltimore v. Poultney, 25 Md. 
18. 
ss.—_Atty.-Gen, “v. Trehy, 178 
yore: 186, 59 NE 659; Central Bridge 


_ v. Lowell, 15 Gray 106. 
Chen Pollasky v. Schmid, 128 
Mich. 699, 87 NW 1080, 92 AmSR 
560, 55 LRA 614. 


inn.—St. Paul v.- Robinson, 129 
arin 383, 152 NW 777, AnnCasi916E 
845; State v. Craig, 100 Minn. 352, 
111. NW 3; Jewell Belting Cow in: 
Bertha, 91 Minn. 9, 97 NW 424. 


an eet ea ator v. State, 97 
iss. 292, 52 S 357. 
Mie state vy. Haynes, 72 Mo. 377. 


—Schumm v. Seymour, 24 N. J. 
me ase Dey v. Jersey City, 19 N. J. 

2. 
Blt core nicore v. New York, 73 N. ne. 
238, 29 AmR 134, Fisher v. Mechanic- 
ville, 94 Misc. 134, 157 NYS 518 [rev 
on other grounds 172 App. Div. 426, 
158 NYS 908 (rev_on other grounds 
995 N. Y. 210, 121 NE 764)]. 

Oh.—Zumstein v. Mullen, 67 Oh. St. 
382, 66 NE 140. 

Okl.—Carroll v. State, 80 Okl. 89, 
194 P 219. : : 

Pa.—Boehm v. Philadelphia, 23 Pa. 
Dist. 239. 

oes Union  v.. ‘Sartor, 91S, oC! 
248,/74 SE 496, 500 [quot Cyc]. 

W. Va.—Ray v. Huntington, 81 W. 
Va. 607, 95 SE 23, LRA1918D 931; 
Moundsville v. Yost, 75 W. Va. 224, 
83 SE 910; Richards v. Clarksburg, 
30 W. Va. 491, 4 SE 774. 

Wis.—Milwaukee v. Raulf, 164 Wis. 
172, 159 NW 819. 

Eng.—Rex v. Westwood, 4 B. & C. 
781, 10 ECL, 458, 107 Reprint 1251. 


For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 


MUNICIPAL CORPORATIONS 


pal corporation 


It 


the city council 


Ont.—Waterous v. Palmerston, 19 
Ont. A. 47. ; 

[a] Fixing place for holding 
mayor’s court.—Under a city charter 
granting the mayor and aldermen the 
right to adopt necessary ordinances 
for the government, police interest, 
and welfare of the city, and to pro- 
vide for the punishment of criminal 
offenses, and conferring upon the 
mayor jurisdiction to try and punish 
violation of laws, and providing that 
the mayor and aldermen may adopt 
by-laws and ordinances necessary to 
carry out the powers conferred, it is 
within the province of the mayor and 
aldermen, in council, to direct where 
the mayor’s court shall be held, and 
not the right of the mayor alone. 
Dee v. Gadsden, 109 Ala. 390, 19 

Ordinance 
§ 796 et seq. 

50. Com. v. Reid, 265 Pa. 328, 108 
A 829; and cases supra note 49. 

51. Central Bridge Corp. v. Lowell, 
15 Gray (Mass.) 106; Cheeseworth v. 
Toronto, 9 Ont. L. 68, 19 OntWN 441, 
58 DomLR 665; Wilson v. Ingersoll, 
38 Ont. L. 260, 11 OntWN 247; Fos- 
ter v. Reno, 22 Ont. L. 413, 2 OntWN 
351, 17 OntWR 707. 

52. See infra § 796 et seq. - 

53. St. Louis v. Atlantic Quarry, 


generally see infra 


}etc., Co., 244 Mo. 479, 148 SW 948. 


54.. Reuter v. Meacham Contract- 
ing Co. 1438) Ky. 557, 562; ' 136. ‘Sw 
1928, AnnCas1912D 265. See Burns v. 
Essling, 163 Minn. 57, 60, 203 NW 
605 (“The city council ...is not a 
purely legislative body’’). 

of common council in its powers 
and duties differs in many respects 
from a purely legislative body. In 
addition to the power to legislate, it 
also possesses and is required to 
exercise many powers and duties that 
are purely administrative.” Reuter 
v. Meacham Contracting Co., supra. 

55. U. §.—Heerdt v. Portland, 8 F. 
(2d) 871. } , 

Cal.—Hopping v. Richmond, 170 
Cal. 605, 150 P 977. 

Iowa.—Swan v. Indianola, 142 Iowa 
731, 121 NW 547. 

Ky.—Reuter v. Meacham Contract- 
ing Co., 148 Ky. 557, 136 SW 1028, 
AnnCas1912D 265. 

Ont.—Wilson v. Ingersoll, 38 Ont. 
L. 260, 11 OntWN. 247; Foster v. 
Reno, 22 Ont. L. 418,e2 OntWN 351, 
17 OntWR 707. 

[a] For instance, a common coun- 
cil is reauired to accept the bonds 
of the city’s officers, grant and re- 
voke licenses, make contracts for the 
improvement of streets and alleys, 
aceept such work when completed, 
and perform many other like duties, 
and none of these things may be done 
by a purely legislative body like the 
legislature of a_ state. Reuter v. 
Meacham Contracting Co., 148 Ky. 


[§ 


judicial functions of the corporation are exercised 
by the recorder, mayor, or some other judicial tri- 
bunal created by the law for this purpose.®? 
deed it will be found that whenever and however 
a power of any kind is conferred upon the munici- 


In- 


either by charter or general law, 


and no officer or body or other person is expressly 
clothed with such power, then such municipal fune- 
tion is to be exercised by the common couneil,®® 
being merely the agent of the corporation.®+ 
acts of the common council or other governing body, 
therefore, are the acts of the corporation when, 
and only when, relating to a subject over which 
it has jurisdiction.®? 
council are not derived from the common law,°* 
although it possesses implied powers.® 
erning body possesses no power but such as is ex- 
pressly or impliedly granted.* 


The 


The powers of a municipal. 
The gov- 


Generally speaking 
of a municipal corporation cannot 


557, 186 SW 1028, AnnCas1912D 265- 
56. See infra § 796 et seq. . 
57. Goodwin v. State, 142 Ind. 117, 

41 NE 359; Armatage v. Fisher, 74 

Hun 167, 26 NYS 364. 

58. See infra §§ 1086, 1097, 1346. 

59. Keenan y. Goodwin, 17 R. I. 
649, 24 A 148, 

6. Quincy v. Cooke, 107 U. S. 549, 
2 SCt 614, 27 L. ed. 549; Crouch 
v. Com., 172 Ky. 468, 469, 189 SW 
698 [cit Cyc]. 

[a] In Canada municipal councils 
have no rights or prerogatives other 
than are conferred upon them by the 
municipal code. Valliéres vy. St. 
Henri de Lauzon, 14 Que. K. B. 16 
[rev 26 Que. Super. 447]. 

[b] Power to censure mayor or 
members.—Municipal councils have 
no right or power to sit in judgment 
upon or censure the conduct of their 
members, where no such power is 
Siyen them by their charter or the 
general law. Valliéres v. St, Henri 
de Lauzon, 14 Que. K. B. 16 [rev 
26’ Que. Super. 447] (holding also 
that no such power was given by 
the municipal code of Canada, and 
that a resolution of a municipal 
council censuring the conduct of the 
mayor was unlawful and should be 
rescinded, and to this effeet the judg- 
ment of the court declaring the ille- 
gality of the resolution should be in- 
serted in the minute books of the 
council on the margin of the resolu- 
tion; and further that the corpora- 
tion was to be held liable for the act 
of its council and should be con- 
demned to pay nominal damages). 

Delegation of powers by governing 
bes of a municipality see infra 

61. See supra text and note 47. 

62. Speir_v. Brooklyn, 139 N. ¥ 
6, 34 NE 727, 36 AmSR 664, 21 LRA 
641; Smith vy, Rochester, 13 Hun 214 
[aff 76 N. Y. 506]; Leclerc vy. St 
Joachim, 7 L. C. Jur. (Que.) 81. : 

63. Hurford v. Omaha, 4 Nebr. 336 

64. O’Brien v. Niagara Falls, 65 
Mise, 92, 119 NYS 497. : 

mplied powers of co 
nara. oe lee § 190. eas, 

; rk.—Harrison y. Cam 
160 Ark. 88, 254 SW 438; Paveer 
Hall, 131 Ark. 104, 198 SW 705. : 
el.—Taylor v. Smith, 1: 

39, 57, 115 A 405, 413. var aah a 
.—Alton Community Cons. Sch 
Dist. Now 115i Bdayi-of Binueatioae ta 
Alton Water Co., 314 Ill. 466, 145 NE 
Malet eee sa eo eg HT A ve7' 8 

udlow Valve RIS 0.4V. Chit 

181 Ill. A. 388. Gea 
Ind.—Cooper v. Middletown, 56 Ind. 

A. 374, 105 NE 393, 

La.—New Orleans Bd. of Public 
Utilities v. New Orleans R., etc, Co., 
145 La. 308, 82 S 280. 

Minn.—State y. Fitzgerald, 131 
Minn. 116, 154 NW 750; St. Paul v 


— 


+ 67 Conn. 29, 


§§ 236-237] ; 


bind it by the assumption of powers not granted 
to, implied in, or incidental to, the powers expressly 
granted or essential and indispensable to its de- 
clared objects and purposes.*® The common council 
must act as strictly within its charter powers.®? 
citizens of a municipality cannot, by vote or other- 
wise, confer upon the common council any powers 
or functions not conferred by the charter or gen- 
eral law;®* nor ean they control the action of 
the council in matters within its powers,®®. although 
they may by statute be authorized to meet and 
In all charters creat- 


advise or recommend action.*° 


Robinson, 129 Minn. 383, 152 NW 777, 
AnnCasi916E 845. 

Nebr.—Hurford v. Omaha, 4 Nebr. 
336. 


N. Y.—Peo. v. Roberts, 90 Misc. 
439, 153 NYS 143. 
Okl.—Stillwater v. Hamilton, 112 


Okl. 10, 239 P 897; Mitchener v. Ok- 
mulgee, 100 Okl. 98, 228 P 159. 

[a] Defining terms.—The common 
council of a city has no power to pre- 
scribe new definitions for terms al- 
ready having legal definitions. All- 
port v. Murphy, 153 Mich. 486, 116 
NW 1070. 

66. Wabaska Electric Co. Vv. Wy- 
more, 60 Nebr. 199, 82 NW. 626; 
Ulvalde v. Ulvalde Blectric, ete., Co., 
(Tex. Civ. A.) 235 SW 625; State v. 
Duluth, ete., Bridge Co., 171 Wis. 283, 
177 NW 382; Becker v. La Cross, 99 
Wis. 414, 75 NW 84, 67 AmSR 874, 
40 LRA 829. 

[a] Liability of individual mem- 
bers to city.—If the members of a 
municipal governing board exercise 
their functions for the purpose of 
injuring its interests and alienating 
its property, they are personally lia- 
ble for any loss occasioned thereby. 

- Atty.-Gen. v. Wilson, 1 Cr. & Ph. 1. 

Liability for tort see infra § 1700 
et seq. 

Liability on contract 
Vem ees Ori. 

67. L. A. Thompson Scenie R. Co. 
v. McCabe, 211 Mich. 133, 178 NW 662. 

68. Torrent v. Muskegon, 47 Mich. 
115, 10 NW 1382, 41 AmR 715. 

69. Kelley vy. Kennard, 60 N. H. 
1; Stone vy. Greenville, 113 S. C. 407, 
102 SE 755. 


see infra 


70. Kelley v. Kennard, 60 N. H. 1. 

71. Weet vy. Brockport, 16 N. Y. 
161 note. 

72. Cross references: 


Delegation of: 

Discretionary power-see infra § 238. 

Ministerial acts see infra § 240. 

Police power see infra § 238,. 

Power to license or permit see 

infra § 241. 
Surrender of power see supra § 213. 
See Constitutional Law § 357. 

74. See Constitutional Law § 418. 

75. U. S.—Hitchcock v. Galveston, 
Moms. 949, 24.lie ed. | 65.9: 
v. Alexandria, $y Pet..«308, leek: 
719 [aff 9 F. Gas. No. 4,993, 3 Cranch 
@; 7, 970]; Clark» v. Washington, 12 
Wheat. 40, 6 L. ed. 544; Varela v. 
Bell, 10 F. (2d) 989; Larrabee v. 
Bell, 10 F. (2d) 986; Blair v. Waco, 
75 Fed. 800, 21 CCA 517; In re Quong 
Woo, 13 Fed. 229, 7 Sawy. 526. 

Ala.— Birmingham Rij.etes) Cosy v. 
Kyser, 203 Ala. 121, 32 Ss 151; Dil- 
lard v. Webb, 55 Ala. 468. 

Cal.— Knight v. Eureka, 123 Cal. 
192, 55 P 768; Chase v. Los Angeles 
City Treasurer, papriCal: 4/540) “5 b0/P: 
414; Perine Contracting, ete eComn Vs 
Pasadena, 116 Cal. 6,47) P. (777; -Meu- 
ser v. Risdon, 36 Cal. 239; Oakland 
v. Carpentier, 13 Cal. 540; In re Kin- 
ney, 53 Cal. A. 792,.200 P 966; Ex 
prGrey, Lina, vA: 125, 104 P 476. 

Colo.—Curran Bill Posting, ete, Co, 
Veawenver,, 49Colos,221, 107) "261, 
27 LRANS 544; Walsh v. Denver, 11 
Colo. A. 623, 53 P 458. 

Conn. —Donnelly v. New Haven, 95 
Conn. 647, 111 A 897; State v: Glavin, 
34 A. 708; . Pinney. v. 
Brown, 60 Conn. 164, 22' "A 430. 
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Del.—Dangel vy. Williams, 
Ch. 218, 99 A 84, 

Fla.—Jacksonville vy. 
Fla. 1638, 7 S 885, 28, AmSR 558, 
9 LRA 69. 

Ga.—Macon Cons. St. R. Co. v. 
Macon, 112 Ga. 782, 38 SE 60; John- 
ston -v. Macon, 62 Ga. 645; Cannon 
v. Americus, 11 Ga. A. 95, 74 SE 701. 

Ill.— Chicago v. Matthies, 320 Ill. 
352, 151 NE 248; Sullivan v. Cloe, 
277 Ill. 56, 115 NE 135; Peo. v..Clean 
Street Co., 225 Ill. 470, 80 NE 298, 
116 AmSR 156, 9 LRANS 455; John- 
son v. Peo., 202 Ill. 306, 66 NE 1081; 
Peo. v. Birch, 201 Ill. 81, 66 NE 358; 
Chicago vy. Chicago Union Tract. Co., 
199 Ill. 259, 65 NE 248, 59 LRA 666; 
DeWitt County v. Clinton, 194 Ill. 
521, 62 NE 780; Peo. v. McWethy, 
177. ‘Ill. 334, 52 NE 479; Gundling 
v. Chicago, 176 Ill. 340, 52 NE 44, 48 
LRA 230; Chicago v. Stratton, 162 
Ill. 494, 44 NE 858, 53 AmSR 325, 
35 LRA 84 [rev 58 Ill. A, 5389]; Kan- 
kakee v. Potter, 119 Ill. 324, 10 NE 
212; Jackson County v. Brush, 77 
Tll. 59; Kinmundy v. Mahan, 72 Ill. 
462; East St. Louis v.. Wehrung, 50 
Ill. 28; Carbondale v. Wade, 106 III. 
A. 654; Hast St. Louis v. Thomas, 11 
Tl. A. 283 [aff 102% 910. -453].7 See 
Chicago Medical Soc. v. South .Park 
Comrs., 150 Ill. A. 564. 

Ind.—Director-Gen. of Railroads v. 
Nicewanner, 193 Ind. 463, 141 NE 1; 
Central Union Tel. Co. v. Indian- 
apolis Tel. Co., 189 Ind. 210, 126 NE 
628; New Albany v. New Albany St. 
R. Co., 172 Ind. 487, 87 NE 1084; 
Elkhart v. Murray, 165 Ind. 304, 75 
NE 593, 112 AmSR 228, 1 LRANS 
940, 6 AnnCas 748; Bills v. Goshen, 
117 Ind. 221, 20 NE 115, 3 LRA 261; 
Benjamin vy. Webster, 100 Ind. 15; 
Indianapolis y. Indianapolis Gas- 
Light, ete., Co., 66 Ind. 396; State 
Vv. Hauser, 63 Ind. 155. 

Iowa.—Burge Vv. Rockwell City, 120 
Iowa 495, 94 NW 1103; Mullarky v. 
Cedar Falls, 19 Iowa 21. 

Ky.—Mayfield v. Phipps, 203 Ky. 
532, 265 SW 3:7; Louisville v. Par- 
sons, 150 Ky. 420, 150 SW 498; Til- 
ford v. Belknap, 126 Ky. 244, 103 
SW 289, 31 KyL 662, 11 LRANS 708; 
Bowling Green yv. Gaines, 123 Ky. 562, 
96 SW 852, 29 KyL 1013; Lowery v. 
Lexington, 116 Ky. 157, 75 SW 202, 
25 KyL 392; Franke .v.. Paducah 
Water Supply Co., 88 Ky. 467, 11 SW 
AZ2, ATS. rode Koy lap 175 eA eS ECAS 26.5 
Hydes v. Joyes, 4 Bush 464, 96 AmD 
311. 

La.—Shreveport v. Herndon, 159 
La. 113, 105 S 244; New Orleans vy. 
Sanford, 1387 La. 628, 69 S 35; State 
v. Shreveport, 124 La. 178, 50 S 3, 
134 AmSR 496; State v. Garibaldi, 44 
La. Ann. 809, 11.S 36. 

Me.—Biddeford v. Yates, 104 Me. 
506, 72 A 3385, 15 AnnCas 1091. 

Md.—Tighe v. Osborne, 131 A 801, 
804, 48 ALR 819 [quot Cyc]; Balti- 
more v. Wollman, 123 Md. 310, 91 A 
339; Baltimore v. Gahan, 104 Md. 145, 
ivi 716; Baltimore v. Scharf, 54 Md. 

Mass.—Com. v. Badger, 243 Mass. 
137,. 13% NE 261; Com. y. Clay, 224 
Mass. 271, 112 NE 867; Greene vy. 
Fitchburg, 219 Mass. 121, 106 NE 573; 
Com. v. Maletsky, 203 Mass. 241, 89 
NE 245, 24 LRANS 1168; Ruggles v. 
Nantucket, 11 Cush. 433; Coffin v. 
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ing municipal corporations, powers conferred upon 
those who stand in the place ‘of, and represent, the 
corporate body are deemed to be conferred upon the 
corporation itself.7+ 

[§ 237] 3. Delegation of Power’*—a. In General. 
The delegation of powers by the state to municipal 
corporations generally,’® as well as the delegation 
by the state to municipal corporations of the police 
power,™* is discussed elsewhere in this work. 
has repeatedly been held that the municipal cor- 
porations have no. power to delegate their powers.’° 
But it is now the recognized rule that the state 


It 


Nantucket, 5 Cush. 269; Day v. Green, 
4 Cush. 433. 


Mich.—Robinson vy. Detroit, 107 
Mich. 168, 65 NW 10; Gale v. Kala- 
mazoo, 23 Mich. 344, 9 AmR 80. 

Minn.—State v. Redington, 119 


Minn. 402, 138 NW 430; Jewell Belt- 
ing Co. v. Bertha, 91. Minn, 9, 97 
NW 424; Minneapolis Gas Light Co. 
v. Minneapolis, 36 Minn, 159, 30 NW 
450; In re Wilson, 32 Minn. 145, 19 
NW 723. 

_ Mo.—Hays v. Poplar Bluff, 263 Mo. 
516, 173 SW 676, LRAI915D 595; 
State v. St. Louis, 161 Mo. oti; 61 
SW 658; Kansas City v. Bacon, 147 
Mo. 259, 48 SW 860; Kansas City WE 
Duncan, 135 Mo. 571, 37 SW..513; St. 
Louis v. Russell, 116 Mo. 248, 22 SW 
470, 20 LRA 721; Matthews v. Alex- 
andria, 68 Mo. "115, 30 AmR 1776; 
Thompson y. Booneville, 61 Mo. 282; 
Bigelow v. Springfield, 178 Mo. A, 
463, 162 SW 750; Edwards v. Kirk- 
wood, 147 Mo. A. 599, 127 SW 3:78; 
Ramsey v. Field, 115 Mo. A, 620, 
92 SW 350; Ayers v. Schmohl, 86 Mo. 
A. 349; Trenton v. Clayton, 50 Mo. A. 
535. 

Nebr.—State vy. Withnell, 78 Nebr. 
33, 110 NW 680, 126 AmSR 586, 8 
LRANS 976. 

N. H.—Atty.-Gen, v. Peealt 67 N. 
EE 198, 38 A 270: 

N. J.—Levy v. Mravlag, 96 N. J. L. 
367, 115 A 350; Lambertville v. Ap- 
plegate, Tern. oT Ti 51205 62) AL 2 CO 
Schwarz v. Dover, 72 N. Fpl 311, 
62 A 1135; Tomlin v. Cape May, 63 
N. J. L. 429, 44.-A .209; Foster .v. 
Cape May, 60 N. J. L. 78, 36 A 1089; 
Slocum v. Ocean Grove Camp Meet- 
ing Assoc., 59 N. J. L.,110, 35 A 794; 
State v. Trenton, Bl Noi. mu, 488, 18 
A, 116} 5) LRA 352; State v. Pater- 
son, SANS oJRiau) 163; State v. Jer- 
sey City, 25 N... J... 309; Schwartze 
omens th Ned. g.. 9135, ToieA 

N. Y.—Howard v. New York, 236 
N.. Y.°, 91,6140 NE: (2065: Us S.= Trust 
Co. v. Blake, 284. NvY. 273, 137 NE 
Bales Kramrath v. Albany, 127 N. ¥e 
575, 28 NE 400; Phelps v. New York, 
1125 NOY. 24.6: 19 NE 408, 2 LRA 626; 
In re Bmigrant Industrial Sav. Bank, 
75 N. Y. 388; Birdsall v. Clark, 73 
Nu t¥s 73,7 29, “AmR 105 [rev 7 Hun 
SbALTs Brooklyn Varbsresilingt 7. ANG ey. 
591; Thompson v. Schermerhorn, 6 
N. Y. 92, 55 AmD 385; Peo. v. Mil- 
ler, 188 App. Div. 113, 176 NYS 398; 
Matter of Plattsburgh, 27 App. Div. 
353, 50. NYS_.356. [rev on other 
grounds 157 N. Y. 78, 51-NE 512]; 
Kramrath v. Albany, 53 Hun 206, 
6 NYS 54 [aff 127 N. Y. 575, 28 NE 
400]; H. R. Moch Co. v. Rensselaer 
Water Co., 127 Misc. 545, 217 NYS 
426; Glens Falls y. Standard Oil Get; 
127 Mise. 104, 215. NYS 354; Peo. 
v. Meyer, 110 Misc. 439, 181 NYS 506; 
Commonwealth Water Co, v. Castle- 
ton, 171 NYS 542 [rev on _ other 
grounds 193 App. Div. 697, 183 NYS 
753]; Lyon v. Jerome, 26 Wend. 485, 
37 Sven Paral 

N. C.—Murphy v. Greensboro, 190 
N. C. 268, 129 SE 614. 

Oh.— Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655; Elyria Gas, etc, 
Co. v. Elyria, 57 Oh. St. 374, 49 NE 
335; State v. Bell, 34 Oh. St. 194; 
State v. Jacob, 8 Oh. Dee. (Reprint) 
23, 5 CincLBul 73; -Hengst v. Cin- 
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may expressly authorize 


itself.?7 


legislative power by the state.*® 
[§ 238] b. Discretionary, Police, 
Powers—(1) In General. Potestas 


cinnati, 9 OhS&CP 730, 7 OhNP 1; 
Lillard’ v. Ampt, 7 OhS&CP 167, 4 
OhNP 272, 305; Ampt v. Cincinnati, 
4 OhS&CP’ 176,. 3 OHNP 223. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or. 411, 244 P 313. 
. Pa.—Schenley v. Com., 36 Pa. 62; 
Coatesville Borough v. 
Electric Light, etc., Co., 32 Pa. Super. 
513; Chambersburg v. Forney, 25 Pa. 
Co. 296. 

R. I.—Arnold v. Pawtucket, 21 R. I 
ae 41 A 576; State v. Fiske, 9 R. IL. 


Tenn.—Lotspeich v. Morristown, 
141 Tenn. 113, 207 SW 719; Noe v. 
Morristown, 128 Tenn. 350, 161 SW 
485, AnnCasl1915C 241; Whyte v. 
Nashville, 2 Swan 364; Nashville v. 
Hager, 5 Tenn. Civ. A. 192. 

Tex.—Lufkin v. Galveston, 56 Tex. 
522; Fort Worth v. Fort Worth First 
Baptist Church, (Civ. A.) 268 SW 
1016; Dallas Power, etc., Co. v. Car- 
rington, (Civ. A.) 245 SW 1046. 

Vt.—Blanchard v. Barre, 77 Vt. 420, 
60 A 970. 

Va.—Armour v. Richmond, 118 Va. 
217, 87 SE 609; Hopkins v. Richmond, 
117 Va. 692, 86 SE 139, AnnCas1917D 
1114; Roanoke v. Bolling, 101 Va, 182, 
43 SE 343; Harrisonburg v. Roller, 
97 Va. 582, 34 SE 523; McCrowell v. 
Bristol, 89 Va. 652, 16 SE 867, 20 
LRA 6538. 

Wash.—State v. Scott, 115 Wash. 
124, 196 P 576. 

W. Va:-—Dancer v. Mannington, 50 
W. Va. 322, 40 SE 475. 

Wis.—Wasilewski. v. Biedrzycki, 
180 Wis. 633, 192 NW 989; Wagner v. 
Milwaukee, 177 Wis. 410, 188 NW 487; 
State v. Harper, 162 Wis. 589, 156 
NW 941; Shelby v. Miller, 114 Wis. 
660, 91 NW 86; Lauenstein v. Fond 

_du_ Lae, 28 Wis. 336. 

B. C.—Loo Gee Wing v. Amor, 10 
WestLR 383. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696; Re Elliott, 
11 Man. 358; Re Cloutier, 11 Man. 220. 

N. S.—Atty.-Gen. Vv. Chambers Elec- 
tric Light, etc., Co, 14 DomLR 883, 
13 EastLR 443. 

Ont.—Halladay v. Ottawa, 14 Ont. 
‘Lh. 458, 10 OntWR 46 [app dism 15 

Ont. L. 65, 10 OntWR 612]; Reg. 
v. Webster, 16 Ont. 187. 

Que. —Samson v. Montreal, 23 Que. 
Super. 500. 

) Sask.—Hall v. Moose Jaw, 3 Sask. 

. 22. 

76. La.—New Orleans v. Sanford, 
137 La. 628, 69 S 35; State v. Gari- 
baldi, 44 La. Ann. 809, 11 S 36. 

Md.—Tighe v. Osborne, 131 A 801, 
804, 43 ALR 819 [quot Cyc]; Balti- 
more v. Wollman, 123 Md. 310, 91 A 
339, 

N. J.—State v. Paterson, 34 N. J. L. 
1638. 

N. Y.—Brooklyn v. Breslin, 57 N. Y. 
Dod 

Pa.—McKeown’s Pet., 237 Pa, 626, 
85 A 1085. 

77. Barringer Land Co. v. Barber 
Asphalt Pav. Co., 149 Ky. 132, 147 
SW 893. 

78. Peo. v. Grand Trunk Western 
RCo; 232) Al 292,83) NE '839 
Baltimore v. Wollman, 123 Md. 310, 
91 A 339. See Constitutional Law 
8§ 323-374. 

79. See [31 re 1029]. 

80. U. S.—Clark v. Washington, 12 
Wheat. 40, 6 L. ed. 544. 

Ala.—Dillard v. Webb, 55 Ala. 468. 

Ill.—Carbondale v. Wade, 106 Ill. 


delegation of certain 
powers by the corporation,’® or may delegate them 
The right to delegate power by municipal 
authorities rests upon the same principle and is 
controlled in the same way as the delegation of the 
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delegari’® is a general maxim applicable with pe- 
culiar force to any form of sovereign power,®° and 
operates to prevent the governing body of a mu- 
nicipal corporation, intrusted by the state with the 
police power, from delegating its high functions to 


any other body or officer; it may be discharged 


and Legislative 


delegata non est | mits it.8? 


A. 654; Cairo v. Coleman, 58, Ill. A. 
680. 

La.—Capdevielle v. New Orleans, 
etc., R. Co., 110 La. 904, 34 S 868. 

Mo.—St. Louis v. Russell, 116 Mo. 
248, 22 SW 470, 20 LRA 721; Mat- 
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AmR 776. 
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v. Atlantic City,,.60 N. J. L. 125, 37 
A 444; Slocum vy. Ocean Grove Camp 
Meeting Assoc., 59 N. J. L. 110, 35 A 
794; Public Welfare Pictures Corp. 
v. Brennan, (Ch.) 1384 A 868, 869 
[quot Cyc]. 

N. Y.—Thompson vy. Schermerhorn, 
6 N. Y. 92, 55 AmD 385. 

Pa.—Kittanning Electric Light, 


ete., Co. v. Kittanning Borough, 11 
Pa. Super. 31; McKeesport v. Mc- 
Keesport, ‘ete, “Pass “R.) Co, 2° Pa. 
Super. 242. 

Tex.—Lufkin v. Galveston, 56 Tex. 
522. ‘ 

81. U. S.—Clark v. Washington, 12 


Wheat. 40, 6 L. ed. 544; Pacific Tel., 
ete., Co. v. Seattle, 14 EF. (2d)° 877. 
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Kyser, 203 Ala. 121, 82 S 151. 

Cal.—Knight v. Eureka, 123 Cal. 
192, 55 P 768; 

Colo.—Curran Bill Posting, etc., Co. 
v. Denver, 47 Colo. 221, 107 P 261, 
27 LRANS 544. 

Conn.—Donnelly v. New Haven, 95 
Conn. 647, 111 A 897. 

Del.—Dangel v. Williams, 11 Del. 
Ch. 218, 99 A 84. 

Fla.—Jacksonville v. Ledwith, 
Fla. 163, 7S 8865, 
9 LRA 69 

Ga.—Cannon vy, Americus, 11 Ga. A. 
95, 74 SH 701. 

Ill.—Chicago v. Matthies, 320 Ill. 
352, 151 NE 248; Chicago v. Stratton, 
162 Ill. 494, 44 NE 853, 538 AmSR 
325, 35 LRA 84 [aff 58 Ill. A. 539]; 
Kinmundy v. Mahan, 72 Ill. 462. 

Ind.—Director-Gen. of Railroads v. 
Nicewanner, 193 Ind. 463, 141 NE 1; 
Central Union Tel. Co. v. Indianapo- 
lis: “Tel: ‘Co. 189" Ind, 210; 5126! NE 
628; New Albany v. New Albany St. 
R.. Co.,-172.. Ind) 487; “87% “NE £084; 
Bills v. Goshen, 117 Ind. 221, 20 NE 
115, 3 LRA 261. 

Iowa.—Burge v. Rockwell City, 120 
Iowa 495, 94 NW 1103. 

Ky.—Tilford v. Belknap, 126 Ky. 
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244, 103 SW» 289, 
LRANS 708; Franke vy. Paducah 
Water Supply Co., 88 Ky. 467, 11 SW 
432, 718, 4 LRA 265. 
159 
La. 113, 105 S 244. 
Me.—Biddeford v. Yates, 104 Me. 
Md.—Tighe v. Osborne, 131 A 801, 
43 ALR 819. 
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23 AmSR 558, 
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La.—Shreveport v. 
506, 72 A 3385, 15 AnnCas 1091. 


Mass.—Com, v. Badger, 243 Mass. 
137, 182 iNE 2643 Conn evet Clayy'224 
Mass. 271, 112 NE 867; Greene v. 


Fitchburg, 219 Mass. 121, 106 NE 5738; 
Day v. Green, 4 Cush. 433. 


Mich.—Robinson vy. Detroit, 107 
Mich. 168, 65 NW 10. 
Minn.—State v. Redington, 119 


Minn. 402, 188 NW 4380; In re Wilson, 
32 Minn, 145, 19 NW 7238. 

Mo.—Hays v. Poplar Bluff, 263 Mo. 
516,..1738 SW: 676, DRAIT9I15D: 595; 
Trenton v: Clayton, 50 \Mo. A. 5385. 

Nebr.—State v. Withnell, 78 Nebr. 


33, 110 NW 680, 126 AmSR 586, 8 
LRANS 978. 
N. H.—Atty.-Gen. v. Lowell, 67 N. 


Hy, 198, 38 A 270. 
N. J.—Levy v. Mravlag, 96 N. J. L. 
367, 115 A 350; Lambertville v. Ap- 


or exercised only by those to whom the state com- 
In the absence of express authority the 


plegate, 73), Noowe ada, 1109),625 A. 270 
Public Welfare Pictures Corp. v. 
Brennan, (Ch.) 184 A 868, 869 [quot 


Cyek 
N. Y.—H. R. Moch Co. v. Rensselaer 
Water Co., 127 Misc. 545, 217 NYS 


426; Glens Falls v. Standard Oil Co., 
127° Mise. 104, 215 "NYS') 3545.’ Peo, 
v. Meyer, 110 Misc. 4389, 181 NYS 


506. 

N. C.—Murphy v. Greensboro, 190 
N. C. 268, 129 SE 614. 

Oh.—State v. Jacch, 8 Oh. Dec. (Re- 
print) 23, 5 CincLBui 73. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or. 441, 244 P 313. 

Pa.—Coatesville Borough v. Coates- 
ville Electric Light, ete, Co., 32 Pa. 
Super. 513; Chambersburg vy. Forney, 
25° Pa. Cos '296. 

R. I—State v. Fiske, 9 R. I. 94. 

Tenn.—Noe v. Morristown, 128 
és 350, 161 SW 485, AnnCas1915C 
pe v. Galveston, 56 Tex. 

Vt.—Blanchard vy. Barre, 77 Vt. 420, 
60 A 970. 

Va.—Armour v. Richmond, 118 Va. 
217, 87 SE 609; Hopkins v. Richmond, 
ae 692, 86 SE 139, AnnCas1917D 

Wash.—State v. Scott, 115 Wash. 
124,196 P 576. 

Ww. Va.—Dancer v. Mannington, 50 
W. Va. 322, 40 SE 475. 

Wis.—Wasilewski v. Biedrzycki, 180 
Wis. 633, 192 NW 989; State v. 
Harper, 162 Wis. 589, 156 NW 941. 

Man.—Re Elliott, 11 Man. 358; Re 


Cloutier, 11 Man. 220. 

N. S.+Atty.-Gen. v. Chambers Elec- 
tric ‘Light, etc., Co., 14°: DomLR 888; 
13 BastLR 443. 

Ont.—Halladay v. Ottawa, 15 Ont. 
L. 65, 10 OntWR 612 [dism app 14 
Ont, L. 458, 10 OntWR 46]. 

Que.—Samson vy. Montreal, 23 Que. 
Super. 500. 
ce v. Moose Jaw, 3 Sask. 

[a] EHeld not delegation of power. 
—Hopkins v. Richmond, 117 Va. 692, 
86 SE 139, AnnCasi1917D 1114. 

82. U. S—In re Quong Woo, 13 
Fed. 229, 7 Sawy. 526. 

Ga.—Cannon v. Americus, 11 Ga. 
A. 95, 74 SE 701. 

Ill.—Chicago v. Matthies, 320 Ill. 
352, 151 NE 248. 

Ind.—Elkhart v. Murray, 165 Ind. 
304,°75 NH 593, 112 AmSR 228, 1 
LRANS 940, 6 AnnCas 748. 

Mass.—Com. v. Badger, 243 Mass. 
137, 137 NE 261; Com. v. Maletsky, 


203 Mass. 241, 89 NE 245, 24 LRANS 

Mo.—Edwards y. Kirkwood, 147 Mo. 
A. ue 127 SW 378. 

J.—Levy v. Mravlag, 96 N. J. Li 
367 115 A 850; Public Welfare Pic- 
euree Corp. v. Brennan, (Ch.) 134 A 

N.. Y.—Usts.  Prust iCocsva bake: 
234 N. Y. 273; 1837 NE 327; Peo! v. 
Miller, 188 App. Divs AHS. 176 NYS 
398; Peo. v. Meyer, 110 "Mise. 439, 
181 NYS 506. 

Oh.—Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655; Hengst v. Cincein- 
nati, 9 OhS&CP 730, 7 OhNP 1. 

Tenn.—Nashville v. Hager, 5 Tenn. 
Civ, A. 192. 
ee .—Lufkin y. Galveston, 56 Tex. 


Que.—Samson v. Montreal, 23 Que. 


Super. 500. 
[a] “The principle... involved 


seems to be of aiiverdal application 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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governing body of the corporation must itself ex- 
ercise all diseretionary powers;** it cannot be ex- 
When the question 
the power cannot be 
delegated by the municipal council or governing 


ercised by any other board.*+ 
is purely a legislative one, 


body.*®® 


Definition of term. An ordinance which leaves 
to an executive the definition of the thing to which 


and is probably most concisely stated 
by: Cooley on Constitutional Limita- 
tions (7th ed.), page 293, as follows: 
‘So far as its functions are legisla- 
tive, they rest in the discretion and 
judgment of the municipal body in- 
trusted with them, and that body 
cannot refer the exercise of the 
power to the discretion and judgment 
of its subordinates or of any other 
authority.’ ” Cincinnati v. Cook, 107 
Oh. St. 223, 227, 140 NE 655. 

83. U. S—Hitchcock v. Galveston, 
96 U. S. 341, 24 L. ed. 659; Fowle v. 
Alexandria, 3 Pet. 398, 7 L. ed. 719 
Patt. 9. viNsCas: No. 4,993, 3 Cranch 
C. C. 70]; Varela v. Bell, 10 F. (2d) 
989; Larrabee v. Bell, 10 F, (2d) 986; 
Blair v. Waco, 75 Fed. 800, 21 CCA 
517. 

Ala.—Dillard v. Webb, 55 Ala. 468. 

Cal.—hKnight v. Eureka, 123 Cal. 
192, 55 P 768; Chase v. Los Angeles 
City Treasurer, 122 Cal. 540, 55 P 
414; Perine Contracting, etc., Co. v. 
Pasadena, 116 Cal. 6, 47 P 777; Meuser 
v. Risdon, 36 Cal. 239; Oakland v. 
Carpentier, 13 Cal. 540; In re Kinney, 
Sou Cali. AGi792'. 200 UP 966; «Hx'.p. 
Grey, 11 Cal. A. 125, 104 P 476. 

Colo.—Walsh v. Denver, 11 Colo. A. 
523, 53 P 458. 

Conn.—Donnelly v. New Haven, 95 
Conn. 647, 111 A 897; State v. Glavin, 
67° Conn. 29, 34 A 708; Pinney -v. 
Brown, 60 Conn. 164, 22 A 430. 

Ga.—Macon Cons. St. R. Co. v. 
Macon, 112 Ga. 782, 28 SE 60; John- 
ston v. Macon, 62 Ga. 645. 

Tll.—Sullivan y. Cloe, 277 Ill. 56, 
115 NE 135; Peo. v. Clean Street Co., 
225 Ill. 470, 80 NE 298, 116 AmSR 
156, 9 LRANS 455; Johnson v. Peo., 
202° Ill 306, 66 NE 1081; Peo. v. 
Birch, 201 Ill. 81, 66 NE 358; Chicago 
v. Chicago Union Tract. Co., 199 Ill. 
259, 65 NE 243, 59 LRA 666; De Witt 
County v. Clinton, 194 Til. 521, 62 NE 
780; Peo. v. McWethy, 177 Ill. 334, 
52 NE 479; Gundling y. Chicago, 176 
Tl. 340, 52 NE 44, 48 LRA 230; 
Chicago v. Stratton, 162 Ill. 494, 44 

DINE 853, 53 AmSR 325, 35 LRA 84; 
Kankakee v. Potter, 119 Ill. 324, 10 
NE 212; Jackson County v. Brush, 77 
lll. 59; East St. Louis v. Wehrung, 
50 Ill. 28; Carbondale v. Wade, 106 Ill. 
A. 654; Hast St. Louis v. Thomas, 11 
Til. A. 283 [aff 102 Ill. 453]. 

Ind.—Benjamin v. Webster, 100 
Ind. 15; Indianapolis v. Indianapolis 
Gas-Light, etc., Co., 66 Ind. 396; State 
v. Hauser, 63 Ind. 155. 

Iowa.—Burge v. Rockwell City, 120 
Towa 495, 94 NW 1103. 

Ky.—Mayfield v. Phipps, 203 Ky. 
532, 263 SW 37; Louisville v. Par- 
sons, 150 Ky. 420, 150 SW 498; Bowl- 
ing Green Vv. Gaines, 123 Ky. 562, 96 
SW 852, 29 Kyl 1013; Lowery v. 
Lexington, 116. Ky: 157, 75 Sw 202, 
25 KyL 392; Hydes v. _ Soyes, 4 Bush 
464, 96 AmD 3i1, 

La.—New Orleans yv. Sanford, 137 
La. 628, 69 S 35; State v. Shreveport, 
124 La. 178, 50 S 3, 134 AmSR 496; 
State v. Garibaldi, 44 La, Ann. 809, 
gS 36. 

Me.—Biddeford v. Yates, 104 Me. 
506, 72 A 335, 15 AnnCas 1091. 

Md.—Tighe v. Osborne, 131 A 801, 
804, 48 ALR 819 [quot Cyc]; Balti- 
more v. Wollman, 123 Md. 310, 91 A 
339; Baltimore v. Gahan, 104 Md. 
145, 64 A 716; Baltimore v. Scharf, 
54 Md. 499.. 

Mass.—Ruggles v. Nantucket, 11 
Cush. 433; Coffin v. Nantucket, 5 
Cush. 269; Day v. Green, 4 Cush. 433. 
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such ordinance applies, such definition not being 
commonly known, is an unwarranted delegation of 
legislative power to an executive officer.*¢ 
[§ 239] (2) Limitations of Rule.*7 
governing bodies may fully discharge their official 


Municipal 


duty and exhaust the municipal discretion by en- 


Mich.—Robinson y. Detroit, 107 
Mich. 168, 65 NW 10. 
Minn.—Jewell Belting Co. v. 


Bertha, 91 Minn. 9, 97 NW 424; Min- 
neapolis Gas Light Co. v. Minneapo- 
lis, 36 Minn. 159, 30 NW 450. 

Mo.—State v. St. Louis, 161 Mo. 
oul, \6Lo'SW.. 658) Kansas=cGity Jv. 
Bacon, 147 Mo. 259, 48 SW 860; Kan- 
sas City v. Duncan, 135 Mo. 571, 37 
SW 513; St. Louis v. Russell, 116 Mo. 
248, 22 SW 470, 20 LRA 721; Mat- 
thews Vv. Alexandria, 68 Mo. 115, 30 
AmR 776; Thomson vy. Boonville, 61 
Mo. 282; ‘Bigelow v. Springfield, 178 
Mo. A. 463, 162 SW 750; Ramsey v. 
Field, 115 Mo. A. 620, 92 SW 350; 
Ayers v. Schmohl, 86 Mo. A. 349. 

N. H.—Atty. -Gen, v. Lowell, 67 N. 
H. 198, 38 A270. 

N. J.—Schwarz v. Dover, 72 N. J. 
DG. 311, 626 A A1t353) Tomlin =yi Cape 
May, 63 N. J. L. 429, 44 A 209; Foster 
v. Cape May, 60 N. J. li. 78, 36 A 
1089; Slocum v. Ocean Grove Camp 
Meeting Assoc., 59 N. J. L. 110, 35 A 
794; Riley v. Trenton,.51 N. J. LD. 


498, 18 A 116, 5 LRA 352; State v. 
Paterson, 34 N. J. L. 163; State v. 
Jersey. Tuy res2 bee IN eas ee SSi09i; 


Schwartze v. Camden, 77 N. J. Ea. 
135, 75 A 647. 

N. Y.—Howard v. New York, 236 
N. Y. 91, 140 NE 206; Kamrath v. 
Albany, 127 No cY. 9575, 28 NE 400: 
Phelps v. New York, 112 N. Y¥. 216, 
19 NE 408, 2 LRA 626; In re Hmi- 
grant Industrial Sav. Bank, 75 N. Y. 
338; Birdsall’ vi Clark{a730N, oY. 78, 
29 AmR 105 [rev 7 Hun 351]; Brook- 
lyn v. Breslin, 57 N. Y. 591; Thomp- 
son v. Schermerhorn, 6 N. Y. 92,-55 
AmD 385; Matter of Plattsburgh, 27 
App. Div. 358, 50. NYS 356 [rev on 
other grounds 157 N. Y. 78, 51 NE 
512]; Kramreth v. Albany, 53 Hun 
206; 6 NYS 64, [afiwel27 ON) “xh 55, 
28 NE 400]; Commonwealth Water 
Co. v. Castleton, 171 NYS 542 [rev on 
other grounds 192 App. Div. 697, 183 
ae (53). 

C.—Murphy vy. Greensboro, 190 
N. No 268, 129 SE 614. 

Oh.—Elyria Gas, etc., Co. v. Elyria, 
57 Oh. St. 374, 49 NE’ 335; State v. 
Bell, 34 Oh. St. 194; Lillard v. Ampt, 
7 OhS&CP 167, 4 OhNP 272, 3805; 
Ampt v. Cincinnati, 4 OhS&CP 176, 
3 OhNP 223. 

Pa.—Com, v. Hallam, 25 Pa. Co. 
471; Chambersburg v. Forney, 25 Pa. 
Co. 296. 

R. I.—Arnold y. Pawtucket, 21 R. 
I. 15, 41 A 576. 


Tenn.—Lotspeich v. Morristown, 
141 Tenn. 113, 207 SW 719;> Whyte 
v. Nashville, 2 Swan 364. 

Tex.—Dallas Power, etc, Co. v. 


Carrington, (Civ. A.) 245 SW 1046. 

Vt.—Blanchard y. Barre, 77 Vt. 420, 
60 A 970. 

Va.—Roanoke v. Bolling, 101 Va. 
182, 48 SH 343; Harrisonburg v. Rol- 
ler, 97 Va. 582, 34 SH 523; McCrowell 
v. Bristol, 89 Va. 652, 16 SE 867, 20 
LRA 653. 

W. Va.—Dancer v. Mannington, 50 
W. Va. 322, 40 SE 475. 

Wis.—Wagner v. Milwaukee, 177 
Wis. 410, 188 NW 487; Shelby v. Mil- 
ler, 114 Wis. 660, 91 NW 86. 

Gan.—Loo Gee Wing v. Amor, 10 
WestLR 383. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696; Re Elliott, 
oon Man. 358; Re Cloutier, 11 Man. 

Ont.—Halladay vy. Ottawa, 14 Ont. 


acting by-laws or ordinances to be executed by 
the proper board or officer,®® a distinction being 


L. 458, 10 OntWR 46: [app dism 15 
Ont. L. 65, 10 OntWR 612]; Reg. -v. 
Webster, 16 Ont. 187. 

Legere eal v. Moose Jaw, 3 Sask. 

. 22, 

[a] “The reason for the rule is 
thus stated. ... ‘The council is con- 
stituted to act as one deliberative 
body to the end that they may assist 
each other by their united experience 
and wisdom, and the result of their 
conference be the ground of their de- 
termination.’’”? Chambersburg v. For- 
ney, 25 Pa. Co. 296, 300. 

[b] Ordinance construed not to 
delegate power.—Cushing v. Fleming, 
151 Mo. A. 471, 182 SW 52. 

84. See cases supra note 83. 

85. Baltimore v. Wolman, 123 Md. 
310, 91 A 339; Young, etc., Amuse- 
ment Co. v. Atlantic City, 60 N. J. L. 
125, 37 A 444; Slocum vy. Ocean Grove 
Camp Meeting ASSOC, OO Niels 
110, 35 A 794; O’Rourke v, Rapp, 14 
OhNPNS 23. 


86. Chicago v. Matthies, 320 Ill. 
he 151 NE 248. 
[a] Wule applied.—Failure of or- 


dinance to define “rooming house.” 
Chicago v. Matthies, 320 Ill. 352, 151 
NE 248. 

87. Ministerial 
§ 240. 

88. Ala.—Birch v. Ward, 200 Ala. 
118, 75 S 566; Allman v. Mobile, 162 
Ala. 226, 50 S 238. 

Fla.—Patterson y. Taylor, 
275, 40 S 498. 

Ill.—Moy v. Chicago, 
140. NE 845; Grace Missionary 
Church v. Zion, 300 Ill. 513, 183 NE 
268; Chicago v. Washingtonian Home, 
289 Ill. 206, 124 NE 416, 6 ALR 1584; 
Peo, v. Grand Trunk pee et Ros, 
232 Ill. 292, 88 NE 83 

Ky. —Treasy ve Lonterittey 137 Ky. 
289, 125 SW 706. 

Mass.—Com. v. Slocum, 
180, 119 NE 687, 


acts see infra 


51 Fla. 
309- TH. 242, 


230 Mass. 


Mo.—St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045. 
N. Y¥.—U) S$. Trust) Co. v: Blake, 


234 IN. Y. 6273, 137 “NH 327; Peony. 
Miller, 100 Mise. 302, 165 NYS 790; 
Waldo v. Christman, 72 Misc. 349, 130 
NYS 260. 
Oh.—Bliss v. Kraus, 16 Oh. St. 54. 
Tex —Zucht'v. King, (Civ. AL) 225 


SW 267; Booth v. Dallas, (Civ. A.) 
179 SW 301; Batsel v. Blaine, (A.) 
15 SW 283. 

Wash.—Storey Vv. Seattle, 124 
Wash. 598, 215 P 514; Jahn v. Seattle, 
120 Wash. 4038, 207 P 667 


[a] Separation of races in street 
cars.—An ordinance of a city, de- 
signed to separate the two races in 
the street cars in the city, requir- 
ing the companies operating the cars 
to effect such separation by provid- 
ing separate cars, or by division of 
the car, when the same is assigned 
to the two races, is not an unau- 
thorized delegation of authority to 
the carrier. Patterson v. Taylor, 51 
Fla. 275, 40 S 493. 

[b] Removal of stagnant water. 
—Under a resolution of a city coun- 
cil directing certain lot owners ‘to 
fill and drain their lots in such man- 
ner as shall be necessary to remove 
all stagnant water,” a reasonable 
construction of the resolution ,re- 
quired not merely the removal of 
water then on the lots, but the work 
to be so done as to prevent the 
recurrence of stagnant water from 
the same causes; and where the 
work to be done is clearly defined 
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made between a delegation of power to make the 
law, which involves a discretion as to what the 
law shall be, and conferring an authority or dis- 
cretion as to its execution to be exercised under, 
The general rule 
seems to be that powers which are not imperative 
may be delegated to some subordinate body or 
And it seems that under express statu- 
tory authority they may delegate a portion of their 
discretion to the mayor or other officer.®* 
council has power to delegate to administrative of- 
ficers the power to determine when the provisions 
of an ordinance are being disobeyed.®? 

Municipal couneils may dele- 
gate to the mayor or like officer authority to earry 
out the police regulations of the city.°* 
ficers may be granted certain discretionary power in 


and in pursuance of, the law.®® 


officer.®° 


Police regulations. 


enforeing street regulations.®* 


in general terms, the fact of leaving 
to the owner, who bears the expense, 
the choice of means, will not invali- 
date the resolution. Bliss v. Kraus, 
16 Oh. ae 54, 

g9. Peo. v. Grand Trunk Western 
R. .Co., 232 Ill. 292, 83 NE 839. 

As to licenses or ‘permits see infra 
§ 242. 

90. Hitchcock v. Galveston, 96 
We Si341 5.24 “Ta sed. 6598" (Gillet. 
Logan County, 67 Ill. 256; Baltimore 
v. Wollman, 123 Md. 310, 316, 91 A 
339 [cit Cyc]; Hannibal, ete, R. Co. 
v. Marion County, 36 Mo. 294. 

91. Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230; Brad- 
ley v. Rochester, 54 Hun 140. 7T NYS 
237; Ex p. Ryan, 8 Oh. Dec. (Reprint) 
299, 7 CineLBul 50 

92. ‘Terr. v. Hop Kee, 21 Hawaii 
206, AnnCas1915D 1082; Moy v. Chi- 


cago, 309 Ill. 242, 140 NE 845. 

93. Wilkes-Barre v. Garabed, 11 
Pa. Super. 355. 

Police powers generally see supra 
§§ 200-211. 

94. Taylor v. Roberts, 84 Fla. 


654, 94 S 874. 

Police department generally 
infra § 1271 et seq. 

95. Gaylord v. Pasadena, 175 Cal. 
433, 166 P 348. 

Reasonableness of regulations gen- 
erally see supra § 229 

96. Gaylord v.. Pasadena, supra. 

Presumption as to validity of ex- 
ercise of power generally see infra 
§ 249. And see also supra § 199. 

97. See supra § 237. 

98. U. S.—Hitchcock v. Galveston, 
96 U. S. 841, 24 L.-ed. 659; Varela 
v. Bell, 10 F. (2d) 989; Larrabee 
v. Bell, 10 F. (2d) 986. 

Ark.—Jonesboro v. Montague, 143 
Ark. 18, 219 SW 309; Main v. Ft. 
Smith, 49 Ark. 480, 5 SW 801. 

Cal.—Los Angeles Gas, ete., Corp. 
v. Los Angeles, 163 Cal. 621, 126 P 
594; In re Kinney, 53 Cal. A. 792, 
200 P 966; Los Angeles County v. 
Dodge, 51 Cal. A. 492, 197. P 408. 

Conn.—Donnelly v. New Haven, 95 
Conn. 647, 111 A 897; Whitney v. 
New Haven, 58 Conn. 450, 20 A 666; 
Gregory v. Bridgeport, 41 Conn. 76, 
19 AmR 458. 

Fla.—Holland v. State, 23 Fla. 123, 
ASRS 21: 

Tll.—Moy v. Chicago, 309 Ill. 242, 
140 NE 845; Block v. Chicago, 239 
Ill. 251, 87 NE 1011, 130 AmSR 219; 
Alton v. Mulledy, 21 Ill. 76. 

Ind.—Walker v. Towle, 156 Ind. 
639, 59 NE 20, 53 LRA 749; State 
v. Hauser, 63 Ind. 155. 

Ilowa.—Burge v. Rockwell City, 120 
Iowa 495, 94 NW 1103. 

Ky.—Mayfield v. Phipps, 203 Ky. 
532, 268 SW 387; Rich v. Woods, 118 
Ky. 865, 82 Sw 578, 26 KyL 799; 
Green County v. Shortell, 116 Ky. 
108, .75 SW 251, 25 Kyl 857. 

La.—New Orleans v. Sanford, 137 
La. 628, 69 S 35; New Orleans Gas- 


see 
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of ministerial, 


The 


General. 


Police of- | ity.? 


licenses. 


Light Co. v. Hart, 40 La. Ann. 474, 
4 § 215, 8 AmSR 544. « 

Me.—Biddeford v. Yates, 104 Me. 
506, 72 A 335, 15 AnnCas 1091. 

Md.—Tighe v. Osborne, 131 A 801, 
805 [quot Cyc]; Lee v. Leitch, 131 
Md. 30, 101 A 716; Baltimore v. Woll- 
man, 123 Md. 310, 91°A 339. 

Mass.—Dorey v. Boston, 146 Mass. 
3836, 15 NE 897; Collins v. Holyoke, 
146 Mass. 298, 15 NE 908; Cambridge 
v. Munroe, 126 Mass. 496; Damon y. 
Granby, 2 Pick. 345. 

Minn.—Edison Electric Light, etc., 
Co. v. Blomquist, 110 Minn. 163, 124 
NW 969, 125 NW 895, 136 AmSR 
460; Jewell Belting Co. v. Bertha, 91 
Minn. 9, 97 NW 424; In re White, 43 
Minn. 250, 45 NW 232. 

Mo.—Seibel-Suessdorf Copper, etc., 
Mfg. Co. v. Manufacturers’ R. Co., 
230 Mo. 59, 130 SW 288; Carthage 
v. Garner, 209 Mo. 688, 108 SW 521; 
Ruggles v. Collier, 43 Mo. 353; Bige- 
low v. Springfield, 178 Mo. A. 463, 
162 SW 750. 


N. J.—Harcourt ean Park, 62; 


Needs. Eee P58) ~ 40 690 Brady v. 
Bayonne, 57 N. J. L. 379, 30 A 968; 
Burlington v. Dennison, 42 N. J. lL. 
165; State v. Jersey City, 25 N. J. L. 
309; Schwartze v. Camden, 77 N. J. 
Eq. 135, 75 A 647. 

N. Y.—Kramrath v. Albany, 
N. Y. 575, 28 NE 400 [aff 
206, 6 NYS 54]; Birdsall v. Clark, 
73 N. Y. 73, 29 AmR 105 [rev 7 Hun 
38b1]; Cooper v. Brooklyn, 11 App. 
Div. 71, 42 NYS 762; Kramrath _y. 
Albany, 53 Hun 206, 6 NYS 54 [aff 
127 N. Y. 575, 28 NE 400]; Edwards 
v. Watertown, 24 Hun 426, 61 How 
Pr 463; Peo. v. Coakley, 110 Misc. 
385, 180 NYS 386 {app dism 195 App. 
Div. 919 mem, 185 NYS 948 mem]; 
Yellow Taxicab Co. vy. Gaynor, 82 
Misc. 94, 148 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 299]; Hotel 
Astor v. Gaynor, 82 Misc. 94, 143 
NYS 279:[aff 159 App. Div. 888 mem, 
144 NYS 299]; Hilliard Hotel Co. v. 
Gaynor, 82 Misc. 94,5143 INYS 279 
[aff 159 App. Div. 888 mem, 144 
NY S°9299 \iGaft <(20d VN ekb OF ‘mem, 
105 NE 1087 mem)];. Hawk v. New 
York, 82 Misc. 94, 148 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 
494 (aff 211 N. Y. 598 mem, 105 
NE 1086 mem)]; Waldorf-Astoria 
Hotel Co. v.. New York, 82 Misc. 94, 
143 NYS 279 [aff 159 App. Div. 888 
mem, 144 NYS 494 (aff 212 N. Y. 
97, 105 NE 808)]. 

Pa.—Baily v. Philadelphia, 184 Pa. 
594, 39 A 494, 68 AmSR 812, 39 LRA 
837; Com. v. Pittsburgh, 14 Pa. 177; 
Barr v. Philadelphia, 8 Pa, Dist. 19. 

R. I.—Ecroyd v. Coggeshall, 21 
R. 1. 4, 41 A 260, 79 “AmSR 7410 

Tenn.—Lotspeich v. Morristown, 


127 


141 Tenn. 1138, 207 SW 719. 
Tex.—Booth v. Dallas, (Civ. A.) 
179 SW 301. 


Va.—Hubank vy. Richmond, 110 Va, 
749, 67 SH 876, 19 AnnCas 186 [rev 


53 Hun! 


9§ 239-24 3 


In determining whether the corporation’s delega- 
tion of duties and powers to a board or official 
is warranted, the controlling consideration is not 
that the power may be unreasonably or oppres- 
sively exercised ;°° every presumption is that it will 
be reasonably exercised.®® 

[§ 240] c. Ministerial Acts. 
against delegation®* does not forbid the delegation 
executive, or administrative fune- 
‘ tions to subordinate officials.®* 

[§ 241] d. Power To License and Permit—(1) In 
Except as it may be noted hereinafter,®® 
where the power is conferred on a municipal cor- 
poration to license any calling or business,* 
cannot delegate such power to any person or author- 
The corporation cannot delegate its discre- 
tionary power in regard to matters dealing with 
Nor can the municipal council, where 


The general rule 


it, 


on other grounds 226 U. S. 137, 33 
SCt 76, 57 L. ed. 156]; Ould v. Rich- 
ete 23 Gratt. (64 Va.) 464, 14 AmR 
139 


Wash.—Storey _ v. Seattle, 124 
Wash. 598, 215 P 514; Coffin v. Black- 
well, 116 Wash. 281,199 P 239; State 
v. Winter, 15 Wash. 407, 46 P 644. 

W. Va.—Dancer v. Mannington, 50 
W. Va. 322, 40 SE 475. 

Wis.—Milwaukee v. Rissling, 
Wis. 517, 199 NW 61. 

B. C.—Loo Gee Wing v. Amor, 10 . 
WestLR 383. 

Man.—Re Eilott, 11 Man. 358. 

Ont.—Re Knox, 5 OntWN 237, 25 
OntWR 201. 

‘It is generally conceded that 
powers of a purely ministerial, ad- 
ministrative or executive nature 
may be delegated by a municipal 
council to a committee or to some 
appropriate officer, although it can- 
not delegate to such committee the 
power to decide upon legislative mat- 
ters properly resting in the judg- 
ment and discretion of the council.” 
Mayfield v. Phipps, 203 Ky. 532, 536, 
263 SW 37. 

[a] “The rent of market stalls 

. is an administrative and not a 
legislative function, and may be dele- 
gated to the clerks of the markets, 
as provided by the Ordinance in 
question.” Baltimore v. Wollman, 
123: Md. 810, 316; 91 A: 339. 

Nature of powers generally see 
supra §§ 177-183. 

Definitions of: 

Administrative see 1 C. J. p 1240. 
Executive duty see Executive 

Cc. J. p 982 text and note 13. 

Executive function see Executive 23 
p 982 note 12 [b]: 
Executive power see Executive 23 

Cc. J. p 982 note 12 [b]. 
Legislative act see Legislative 36 

Cc. J. p 986 text and notes 58-62. 
Legislative function see Legislative 

36 C. J. p 987. text and note 87. 
Legislative power see Legislative 36 

Cc. J. p 986 text and notes 73-82. 
Ministerial act see Ministerial § 4. 
Ministerial duty see Ministerial § 5. 
Ministerial function see Ministerial 


184 


23 


0. 
"Sle eat power see Ministerial 
99. See infra § 242. 
1. See Licenses §§ 16-30. 
2. Colo. — Munson v. Colorado 
Springs, 35 Colo. 506, 84 P. 683, 6 
LRANS 432, 9 AnnCas 970; Walsh 


v. Denver, 11 Colo. A. 523, 53° P4458. 


BA Ei TRG ee v. .Macon, 62 Ga. 
Iil.—Kinmundy v.. Mahan, 72 Ill. 


ait ne St. Louis v. Wehrung, 50 
Re) .—Trenton y..Clayton, 50 Mo. A. 
Oh.—State v. Jacob, 8 Oh. Dec, 
(Reprint) 23, 5 CincLBul 73. 
i IRA Ue S.—In re Quong Woo, 13 
Fed... 229,'7 Sawy. 526. 


8 ea ee, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 241-242] 


the power to license is given by statute directly 
to it, delegate such power to any city official.t 
Municipal corporations have no power to enact regu- 
lations or by-laws which by their terms become 
and are effective or not at the arbitrary pleasure of 
some individual or corporation, officer, or official. 
board, without any rules or provisions in the law 
In many eases it is difficult 
to determine whether or not there has been an 
unwarranted delegation of powers by the legislative 


to control him or it.® 


bodies of municipal governments.® 


[§ 242] (2) Limitations of Rule. Where the thing 
regulated is of such a character, either inherently, 


Colo.—Walsh v. 11 Colo. 
A, 523, 53-P 458. 

Conn.—State v. Glavin, 67 Conn. 
29, 34 A 708. 

Ill—East St. Louis v. Wehrung, 
50 Ill. 28; McRoberts v. Sullivan, 67 
aT, Boe aShe 

Ind.—Bills vy. Goshen, 117 Ind. 221, 
20 NE 115, 3 LRA 261. 

Iowa.—State Center v. Barenstein, 
66 Iowa 249, 23 NW 652. 


Denver, 


Mich,—Mt. Clemens v. Sherbert, 
122 Mich. 674, 81 NW 926. 
Minn.—State v. Kantler, 33 Minn. 


69, 21 NW 856; In re Wilson, 32 Minn. 
145, 19 NW 723; Darling v. St.- Paul, 
19 Minn. 389. 


Mo.—tTrenton v. Clayton, 50 Mo. 
A. 535. 
N. J.—Thurlow Medical Co. v. 


Salem, 67 N. J. L. 111, 50 A 475. 

Delegation of discretionary powers 
generally see supra § 238. 

4. In re Quong Woo, 13 Fed. 229, 
7 Sawy. 526; State v. Glavin, 67 Conn. 
29, 34 A 708; Kinmundy v. Mahan, 
72 ‘Ill. 462; Driscoll v. Salem, 67 
IN. Lhe Like,” O00 Ale ab] Thurlow 
Médical Co. v. Salem, 67 N. J. L. 
111, 50 A 475. 

5. U. S.—Yick Wo v. Hopkins, 118 
U. S. 356, 6 SCt 1064, 30 L. ed. 220; 
Heerdt v. Portland, 8 F. (2d) 871; 
Goda v. Standard Oil Co., 284 Fed. 


Ala.—Montgomery v. West, 149 
Ala. 311, 42 S 1000, 123 AmSR 33, 
9 LRANS 659, 13 AnnCas 651. 

Cal.—In re Messenheimer, 32 Cal. 
A. 808, 163 P 869; In re Wisner, 
32 Cal. A. 637, -163 P 868; Hood v. 
Melrose, 24 Cal. A. 3655, 141 P 396. 

Colo.—Weicker Transfer, ete., Co. 
v. Denver,’75 Colo. 475, 226 P 857; 

_ Curran Bill Posting, etc., Co. v. Den- 
ver, 47 Colo, 221, 107 P-261, 27 LRA 
NS 544. 

Conn.—Ingham y. Brooks, 95 Conn. 
SLi, Sie 2092 

Fla.—Ellis v. Thiesen, 78 Fla. 47, 
82 S 607. 

Ill.— Chicago v. Matthies, 320 Ill. 
852, 151. NE 248; Moy v. Chicago, 
309 Ill. 242, 140 NE 845; Cicero Lum- 
ber Co. v. Cicero, 176 Ill. 9, 51 NE 
758, 68 AmSR 155, 42 LRA 696; Rohr- 
bach v. Cavallini, 210 Ill. A. 182. 

Ind.—Park Hill Dev. Co. v. Evans- 
ville, 190 Ind. 432, 130 NE 645; Plym- 
outh v. Schultheis, 135 Ind. 339, 701, 
85 NE 12, 14; Richmond y. Dudley, 
129 Ind. 112, 28 NE 312, 28 AmSR 
180, 13 LRA 587. 

Kan.—Julian vy. Golden Rule Oil 
Co., 112 Kan. 671, 212 P 884; Smith 
v. Hosford, 106 Kan. 3638, 187 P 685. 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025; Slaughter v. Post, 
214 Ky. 175, 282 SW 1091; Bloomfield 
v. Bayne, 206 Ky. 68, 266 SW 885; 
Com. v. House, 177 Ky. 829, 198 SW 
218; Monticello v. Bates, 169 Ky. 
258, 183 SW 55b. 

La.—State v. Harrison, 161 La. 218, 
108 S 421; Shreveport v, Herndon, 159 
La. 113, 105 S 244; State v. Deffes, 
45 La. Ann. 658, 12 S 841; State v. 
Dubarry, 44 La. Ann. 1117, 11 S 718. 

Md.—Tighe v. Osborne, 131 A 801; 
Farmers’, etc., Co. v. Salisbury, 136 
Md. 617, 111 A 112; Hagerstown v. 

Baltimore, etc., R. Co., 107 Md. 178, 
68 A 490, 126 AmSR 382. 
Mass.—Com. v. Atlas, 244 Mass. 
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or by reason of the agencies necessary to be em- 
ployed, that the prosecution of the business or do- 
ing of the act under certain conditions and cir- 
cumstances is ealeulated to endanger the health, 
safety, comfort, or welfare of the public, and those 
conditions and circumstances are not in their na- 
ture susceptible of being foreseen and made the 
subject of uniform and common prescription, then 
the right to the prosecution of such an enterprise 
or performance of such an act may be left by the 


council to the discretionary determination of some 


78, 188 NE 243; Foss vy. Wexler, 242 
Mass. 277, 136 NE 243; Kilgour %. 
Gratto, 224 Mass. 78, 112 NE 489; 
Goldstein vy. Conner, 212 Mass. 57, 
98 NE 701; Com. v. Maletsky, 203 
Mass. 241, 89 NE 245, 24 LRANS 
1168; Quincy v. Kennard, 151 Mass. 
563, 24 NE 860. 

Mich.—Harrigan, ete., Co. v. Bur- 
ton, 224 Mich. 564, 195 NW 60; 33 
ALR 142; In re Frazee, 63 Mich. 396, 
30 NW 72, 6 AmSR 310. 

Nebr.—State v. Withnell, 78 Nebr. 
33, 110 NW 680, 126 AmSR 586, 8 
LRANS 978. 

N. J.—South Orange v. Heller, 92 
N. J. Eq. 505, 113 A 697; Keavey v. 
Randall, (Sup.) 122 A 379. 

N. C.—State v. Tenant, 110 N. C. 
609, 14 SE. 3887, 28 AmSR 715, 15 
LRA 423. 

Oh.—Silverton v. Davis, 10 Oh. 
Cir.- Ct. NJ 'S60, 3 0-ObN Cir: Ct. 5235 
Ex p. Lewis, 14 OhNPNS 609. 

Pa.—Chambersburg v. Forney, 25 
Pa. Co. 296. 

S. D.—Mobridge v. Brown, 39 S. D. 
270, 164 NW 94. 

Tenn.—Nashville v. Hager, 5 Tenn. 
Civ. A’ 192! 

Tex.—Spann v. Dallas, 111 Tex. 
350, 235 SW 513, 19 ALR 1387; Ex p. 
eee 101: Tex. Cr, 256, 275 SW 
1070. 

Utah.—Eureka City v. Wilson, 15 
Utah 67, 48 P 150, 62 AmSR 904. 

Va.—Gorieb v. Fox, 134 SE $14. 

Wash.—Nolan vy. Blackwell, 123 
Wash. 504, 212 P 1048. 

W. Va.—State v. Ripley, 95 W. Va. 
521, 121 SE 725. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192; 50 DomLR 712, 
[1919] 3 WestWkly 696; Re BElliott, 
11 Man. 358. 

Ont.—Re Nash, 33 U. C. Q. B. 181. 

Sask.—Rex v. Shamrock Fuel Co., 
19 Sask. L. 15, [1924] 4 DomLR 863, 
[1924] 3 WestWkly 454. 

[a] Who may object.—It is some- 
what doubtful whether a person who 
has made no application for a li- 
cense can object to a license ordi- 
nance on the ground that it delegates 
arbitrary power to the mayor to 
grant or refuse a license. Gundling 
Vv. Chicago; (177° U.S» 1835! 20° SCt.633; 
44 L. ed. 725. 


Gi Bx pi Fisk 72) Cale 25, 138P 
310. 

7. U. S—Zucht v. King, 260 U. S. 
174, 43 SCt 24, 67 L. ed. 194 [dism 


writ of error (Tex. Civ. A.) 225 SW 


267]; Pacific States Supply Co. v. 

San Francisco, 171 Fed. 727. 
Ala.—Birmingham R., etc., Co. v. 

Kyser, 203 Ala, 121, 82 S 151. 
Ark.—Porter v. Hot Springs, 287 


Sw 585. 

Cal.—Gaylord v. Pasadena, 175 Cal. 
433, 166 P 348; In re Flaherty, 105 
Cale 5580382 2 198i 7t RAI 29% Tn 
re. Hitchcock, 34 Cal. A. 111,.166 P 
849; Goytino v. McAleer, 4 Cal. A. 
655) 983 =P. - 99d. 

Conn.—Ingham v. Brooks, 95 Conn. 
Svea BAL SAO Oe 


Fla.—Taylor v. Roberts, 84 Fla. 
654, 94 S 874. ; 
Ill.—Gundling v. Chicago, 176 Ill. 


340, 52 NE. 44, 48 LRA 230. 
Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 
Ky.—Lovell v. Mt, Vernon, 215 Ky. 


appropriate board or officer.” 
designates the conditions under which a permit or 


Where the ordinance 


143, 284 SW 1025. 

Md.—Tighe vy. Osborne, 133 A 465 
fexpl Tighe v. Osborne, 131 A 801]; 
Baltimore v. Bloecher, 132 A 160. 

Mass.—Com. vy. Slocum, 230 Mass. 
180, 119 NE 687. 

Mich.—Hughes v. Detroit, 217 
Mich. 567, 187 NW 530; Peo. v, Four- 
nier, 175 Mich. 364, 141 NW _ 689, 
AnnCasi915A 1015. 

Minn.—St. Paul v. Troyer, 3 Minn. 
291. 

Mo.—Carthage v. Garner, 209 Mo. 
688, 108 SW 521. 

Nebr.—James H.° Dailey Hst. v. 
Lincoln, 107 Nebr. 151, 185 NW _ 332. 

N. J.—Harcourt v. Asbury Park, 
62 N. J. L. 158, 40 A 690. 

N. Y.—Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418; Peo. v. Rochester, 
45 Hun 102, 9 NYSt 602. 

Oh.—Yee Bow v. Cleveland, 99 Oh. 
St. 269, 124 NE 132, 12 ALR 1424; 
Powelsland v. Toledo, 15 Oh. A. 198. 

Or.—Thielke v. Albee, 79 Or. 48, 
153 Pv793: 

Tenn.—State v. Davis, 1 Tenn. Civ. 
A. 550. 

Tex.—Kissinger v. Hay, 52 Tex. 
Civ. A. 295, 118 SW 1005; Batsel v. 
Blaine, 15 SW 283. 

Va.—Gorieb v. Fox, 134° SE 914; 
Tayktor v. Smith, 140 Va. 217, 124 
SE 259; Armour v. Richmond, 118 Va. 
217, 87 SE 609. 

Wash.—Sumner Vv. Ward, 126 
Wash, 75, 217 P 502. 

Wis.—Milwaukee v. Rissling, 184 
Wis. 517, 199 NW 61; State v. Mil- 
waukee, 140 Wis. 38, 121 NW _ 658, 
133 AmSR 1060. 

See Shreveport v. Herndon, 159 La. 
113, 118, 105 S 244 (“The general 
rule is that any statute or ordinance - 
that purports to vest arbitrary dis- 
eretion in a public officer, without 
prescribing a definite rule for his 
guidance, is unconstitutional... . 
The rule is not without exception or 
modification, of course, because some 
situations, and some statutes or ordi- 
nances, in the very nature of things, 
require the vesting of discretion ina 
subordinate commission or in the of- 
ficer charged with the duty of en- 
forcing the statute or ordinance; 
e.g., where it is impracticable to lay 
down a definite or comprehensive 
rule, or where the discretion relates. 
to the enforcement of a police regu- 
lation requiring prompt exercise of 
judgment’’). 

[a] Origin of the rule.—“It may 
be that the language used in some 
of the earlier decisions of this and 
other American courts is at vari- 
ance with this conclusion, but cer- 
tainly the more modern decisions 
amply and specifically sustain it. 
The change, if there has been any, 
is due to the constantly increas- 
ing complexity of modern society and 
the consequent multiplicity of mat- 
ters which require the state’s atten- 
tion. The field has become so vast, 
and the things to be considered so. 
enlarged in number, and so _ inter- 
related with one another, that it has 
been found practically impossible to 
provide in laws and ordinances spe-' 
cific rules and standards by which 
every conceivable situation can be 
measured and determined. The re-~ 
sult has been that we have turned 
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license may be issued, the authority to grant or j 
issue such permit may be delegated.8 

The common council, 
where the city charter so authorizes, may delegate 
the power to license to the mayor or like official.® 


Under charter authority. 


more and more to the plan of pro- 
viding in our laws and ordinances 
general rules and standards, and 
leaving to administrative boards and 
agencies the task of acquiring in- 
formation, working out the details, 
-and applying these rules and stand- 
ards to specific cases. This is not 
considered a delegation of legisla- 
tive authority, though it probably 
does represent an expansion of ad- 
ministrative power. We think the 
ordinance now under consideration is 
one of this class, and that the rules 
and standards which it provides for 
the regulation of the zoning com- 
missioner furnish a sufficient limita- 
tion upon the discretion it vests in 
him. Such ordinances represent no 
change in principle. They merely in- 
dicate that the courts, faced by at 
least an apparent necessity, have 
relaxed to some extent the particu- 
larity with which they formerly re- 
quired the laws. and ordinances to 
set out the rules and standards by 
which the delegated power was to 
be limited, and, whatever may be 
said of the wisdom of this relaxa- 
tion no doubt can now be entertained 


as to its sanction by the great 
weight of authority in this coun- 
try.” Tighe v. Osborne, (Md.) 133 


A 465, 469, 46 ALR 80. 

{b] Discussion of rule.—‘It is 
now generally held that quasi-ju- 
dicial duties and administrative func- 
tions may be imposed upon admin- 
istrative officers for the purpose of 
ascertaining the conditions under 
which the law or ordinance becomes 
effective. It will not be presumed 
that the action of the administra- 
tive officer will be either arbitrary 
or unwarranted. Should it so pyove 
to be, the aggrieved person would 
have the right to relief through the 
courts. But it is said that the or- 
dinance has fixed no standard for 
official guidance, but has left the 
sanitary arrangements and ventila- 
tion of each public laundry to the 
untrammeled judgment of the health 
commissioner for determination 
whether such are sufficient and ade- 
quate. It is exceedingly doubtful 
whether a fixed standard could be 
adopted by the city in its regula- 
tion of those features. What would 
prove to be sufficient and adequate 
in one public laundry might be-en- 
tirely insufficient and inadequate in 
another. And any attempt to pro- 
vide by law for the multitudinous de- 
tails defining what would be sufficient 
and adequate measures of regula- 
tion, applicable to each and every 
laundry falling within the class men- 
tioned, would seriously tax legisla- 
tive ingenuity. But it is now gen- 
erally held that discretionary powers 
may be lodged in administrative of- 
ficers to determine whether the terms 
of a law or ordinance of this char- 
acter have been complied with, and 
that such ‘terms like other general 
terms get precision from the sense 
and experience of men.’”’ Yee Bow 
v. Cleveland, 99 Oh. St. 269, 278, 124 
NE 132, 12 ALR 1424. 

{c] Limitation of rule.—‘It must 
be conceded that knowledge of the 
traffic laws of the State and of the 
city, and that the applicant shall 
be a person of suitable character and 
qualifications to fill the position 
[operation of motor bus], are wise 
precautions for the safety and wel- 
fare of the public; and that the 
authority to ascertain these facts 
should be vested somewhere. But 
the fact that it is vested in the 
superintendent of police, or other ad- 
ministrative officer, and that no fixed 
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rules are prescribed for his gov- 
ernance does not confer upon such 
officer an arbitrary authority to act 
as he pleases without regard to the 
rights of others. What is vested 
in him is a sound discretion, founded 
on the facts and circumstances of 
the particular case, and to be ex- 
ercised with a due regard to the 
rights of the applicant as well as 
the public. Such a discretion is fre- 
quently vested in courts and judges, 
often not subject to review, and with 
n® guaranty of its honest exercise 
except the character of the man who 
exercises it. The discretion vested 
in the officer is what is called in 
some of the cases a reasonable dis- 
cretion. It is in its nature judicial. 
Rules and regulations cannot always 
be made in advance for the guidance 
of administrative and executive of- 
ficers in the execution of discretion- 
ary powers vested in them. The 
very nature of the power conferred 
may forbid it, as in the instant case, 
where the question is one of ‘char- 
acter and qualifications.’ ... We are 
of opinion that a city may, in the 
execution of its police power, invest 
its administrative and executive of- 
ficers with a reasonable discretion 
in the performance of duties de- 
volved upon them to that end, when- 
ever it is necessary for the safety 
and welfare of the public. Such a 
discretion is neither arbitrary nor 
capricious.” Taylor v. Smith, 140 Va. 
217, 222, 231, 124. SE. 259. 

[dad] To the building commissioner 
may be delegated the power to pass 
on questions relating to the strength 
and durability of building structures. 
McCray v. Chicago, 292 Ill. 60, 126 
NE 557. See infra § 385. 

{e] An ordinance which requires 
a license for the sale of cigarettes, 
and fixes the amount of the license 
fee, and specifies the districts within 
which sales may be made, is valid 
although it empowers the mayor to 
determine whether a license shall be 
issued. This does not amount toa 
delegation of power to the mayor. 
Gundling v. Chicago, 176 Ill. 340,-52 
NE 44, 48 LRA 230. See infra § 587. 

Definiteness and certainty of regu- 
lations generally see infra §§ 254, 255. 

8 U. S.—Gundling v. Chicago, 
ra UU. S...1483, 20 SCt 633, 44, lived: 

Ark.—Porter v. Hot: Springs,. 287 
SW 585. 

Cal. In re Holmes, 187 Cal. 640, 
203 P 398; Laurelle v. Bush, 17 Cal. 


A. 409, 119 P 958. 

Ill.— Chicago v. Drogasawaez, 256 
Tll. 34, 99 NE 869; Gundling v. Chi- 
cago, 176 Ill. 340, 52 NE 44, 48 


LRA 230; Swarth v. Peo., 109 Ill, 621. 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 
1438, 284 SW 1025. 

Md.—Farmers’, ete., Co. v. Salis- 
bury, 136 Md. 617, 111 A 112; Brown 
v. Stubbs, 128 Md. 129, 97 A 227. 

Mass.—Com. v. Slocum, 230 Mass. 
180, 119 NE 687. 

Mich.—Peo. v. Fournier, 175 Mich. 
ee 141 NW 689, AnnCasl1915A 

oO. 


Mo.—Oakley v. Richards, 275 Mo. 
266, 204 SW 505 [writ of error dism 
248 U. S. 541 mem, 39 SCt 134 mem, 
63 L. ed. 411 memj; Carthage v. 
Garner, 209 Mo. 688, 108 SW 5214. 

N. J.—Koettegen vy. Paterson, 90 
N. J. L. 698, 101 A 258; Harcourt 
v. Asbury Park, 62 N. J. L. 158, 40 
A 690. 

N. Y.—Hempstead v. St. Conus 
Catholic Soc., 123 Misc. 220, 204 NYS 
228; Lees vy. Cohoes Motor Car Co., 
122 Misc. 3738, 208 NYS 65; Peo. v; 
Coakley, 110 Mise. 385, 180 NYS 386 


| Schoenig, 


- ~ 


§ 242-243 


ops 


Ministerial power, such as that involved in the act 
of issuing the license, may be delegated.’° i 

[§ 243] (3) Duration of License; Revocation.** 
| Ordinarily the power residing in the municipal coun- 


[app dism 195 App. Div. 919 mem, 
185 NYS 948 mem]. | : 

Or.—Slovanian Literary, etc., 
Assoc. v. Portland, 111 Or. 335, 224 
P 1098; Thielke v. Albee, 79 Or. 


AS ol bes Pe De. ‘ 
Va.—Gorieb v. Fox, 134 SE 914. 


Wash.—Sumner Vig Ward, 126 
Wash. 75, 217 P 502. 

Wis.—Mehlos v. ,Milwaukee, 156 
Wis. 591, 146 NW 882, 51 LRANS 


1009, AnnCas1915C 1102; Milwaukee 
v. Ruplinger, 155 Wis. 391, 145 NW 
42. 

[a] “Grant.v—“It is true, the or- 
dinance prescribing the duties of 
the mayor in issuing licenses, Says 
that he shall, under certain cir- 
cumstances, ‘grant’ licenses to cer- 
tain persons, while the statute au- 
thority to ‘grant’ such licenses is 
given only to the city council; but 
the substance of the ordinance is, 
that the city council grants licenses 
to a certain class of persons, upon 
certain conditions, by authorizing 
the mayor to ‘grant,—that is, to 
issue,—or cause license to be issued, 
when the conditions are complied 
with. This is not a delegation to 
the mayor of the power of the coun- 
eil2? f)/Swarth, ve Peos.109) Alka 62a, 
626. 

[b] The street committee may be 
vested with the power of granting a 
license for a temporary obstruction 
of streets with materials. Harcourt 
v. Asbury Park, 62 N. J. L. 158, 40 
A 690. 

[e] The city clerk may be au- 
thorized to issue permits to excavate 
streets and sidewalks, ete. Carthage 
v. Garner, 209 Mo. 688, 108 SW 521. 

[d] Power to refuse license to 
unfit person.—A license ordinance 
which provides that the city coun- 
cil may refuse to issue a _ license 
in certain cases is not invalid, where 
it can be construed as merely giving 
to the council a reasonable discretion 
to refuse a license where the ap- 
plicant is an unfit person. State v. 
72 Minn. 528, 75 NW. 711. 

9. Peo. v. Mulholland, 82 N.. Y. 
324, 37 AmR 568; Brooklyn v. Bres- 
lin, 57-N. Y. 591; Peo. v. Wurster, 14 
App. Div. 556. 48 NYS 1088; In re 
Stedman, 14 Phila. (Pa.) 376. 

[a] Power to fix amount.—Under 
a statute authorizing the city coun- 
cil to license, it may delegate to 
the mayor the power to fix the 
amount of license fees within limits 
fixed by the council. Decorah v. 
Dunstan, 38 Iowa 96; Ex p. Ryan, 8 
Oh. Dec. (Reprint) 299, 7 CineLBul 
50. 

10. Cal.—In re Bickerstaff, 70 Cal. 
35, 11 P 393; In re Guerrero, 69 Cal. 
88, 10 P 261. 

Tll.—Gundling v. Chicago, 176 Il. 
340, 52 NE 44, 48 LRA 230; Swarth 
Vv. Peo. -109 Tl. 627% 

Ky.—Baker v. Lexington, 53 SW 
16, 21 KyL 809. 

Minn.—State v. Wagener, 77 Minn. 
483, 80 NW 6338, 778, 1134, 77 AmSR 
681, 46 LRA 442; In re White, 43 
Minn. 250, 45 NW 232; State v. 
Fleischer, 41 Minn. 69, 42 NW 696. 

Mo.—State v. Thompson, 160 Mo. 
333, 60 SW 1077, 88 AmSR 468, 54 
LRA 950; St. Louis v. Meyrose Lamp 
Mfg. Co., 189 Mo. 560, 41 SW 244, 
61 AmSR 474; St. Louis v. Weitzel, 
130 Mo. 600, 31 SW 1045, 

Va.—Ould v. Richmond, 23 Gratt. 
(64 Va.) 464, 14 AmR 1389. 

Ministerial acts generally 
supra § 240. 

11. Duration of licenses generally 
see Licenses §§ 108-113. 

Duration of permits generally see 
-infra §§ 266-268. 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


§§ 243-245] 


cil to determine the duration of a license!? cannot 
be delegated,® as for instance the power to cancel 
or revoke a license at the discretion of the munici- 
pal council;* but certain exceptions to, or limita- 
tions of, this rule have been recognized.® 

[§ 244] e. Miscellaneous Powers. Powers held 
delegable. The lease of the city gas works is not 
an unlawful delegation of municipal power.*® A 
city council may by ordinance adopt a city code 
compiled by the city attorney,’ as the adoption, not 
the compilation, is the legislative act.1® The dis- 
tribution of a pension fund may be committed to the 
fund association.1? The mayor may be authorized to 
designate the place in the existing water-pipe sys- 
tem where connection shall be made by contractors 
to furnish the water supply,*° or to issue valid war- 
rants on the treasury in lieu of irregular or invalid 
ones.2t So also a park board has been authorized 
to determine within fixed limits the amount of tax 
to be levied for park purposes;?* to recommend to 
the council plans for a municipal park system 78 
and to take possession of land purchased by the 
city on approval and execution of title by the 
city solicitor.2* And it seems that the council may 
authorize the city auditor, in lieu of the board 
of public works, to execute its order for the re- 
moval or destruction of a city building.”® Furnish- 
ing water for the use of inhabitants of a city is 
not a governmental function that cannot be dele- 
gated.2* And water commissions may empower their 
chief engineer to determine certain technical ques- 
tions as to the details of construction of city water 
works.27 The board of aldermen of a city au- 
thorized to regulate the numbering of houses and 
lots in streets may, by resolution, authorize a 
borough president to renumber buildings on a 
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tion power to say what taxes within the prescribed 
limits are necessary to maintain the schools is 
not subjeet to the objection that it vests in such 
board the power of a body politic where the tax 
is to be levied by the city commissioners.29 A 
municipal corporation may contract with an in- 
dividual or private corporation to perform the serv- 
ice of furnishing its citizens with necessary utili- 
ties which are its duty to furnish.*° 

Powers held not delegable. Illustrations of the 
nondelegability of municipal powers are found in 
the decisions to the effect that the council may not 
delegate its authority to appoint municipal officers?* 
and fix their compensation;*? that the mayor can- 
not be empowered to define the duties of the 
auditor,** ‘to sell city bonds at his discretion as 
to price,** or to contract for the collection of de- 
linquent taxes;*° that the city clerk cannot. be au- 
thorized to appoint a superintendent and janitors 
for the city hall,?° or to appoint dates for the hear- 
ing of cases before the -council;?*? and that the 
council cannot devolve upon a board the power to 
regulate the sale, price, and use of city water,* 
to elect a fire engineer and assistants,?® or to 
make street improvements.*® Nor has it power to 
delegate to a committee its discretionary power 
as to the construction of sewers,*! or bicycle paths,*” 
or contracting for electric lighting of the city.‘ 

[§ 245] 4. Consent of Other Property Owners.‘ 
Since the police power of a municipal corporation 
cannot be exercised for private purposes or for 
the benefit of particular individuals or classes*® 
it has been held that regulations or ordinances re- 
quiring the consent of property owners, or a speci- 
fied percentage thereof, in the vicinity, for the 
erection, alteration, or use of particular kinds of 
buildings or for the maintenance of particular busi- 


street.28 An ordinance giving the board of educa- 
12. See Licenses § 108 text and 
note 71. 


13. State Center v. Barenstein, 6f 
Towa 249, 23 NW 652; Darling v. 
St. Paul, 19 Minn. 389; Re Foster, 31 
Ont. 292. 

[a] Empowering mayor to deter- 
mine duration of license.—An ordi- 
nance requiring a peddler to pay a 
license of not less than one nor 
more than twenty-five’ dollars for 2 
fixed time, in the discretion of the 
mayor, is void. The limitation of 
twenty-five dollars has no signifi- 
eance, because the time for which 
that sum may be charged is left 
wholly to the mayor, and he may fix 
so short a time as to be equivalent 
to a refusal to license at all. State 
Center v Barenstein, 66 Iowa 249, 
23 NW _ 652. 


14. Re Foster, 31 Ont. 292. 
15. See cases infra this note. 
[a] Thus (1) it has been held 


that an ordinance, which establishes 
no fixed or uniform term for a li- 
cense, but leaves that to be deter- 
mined by the council in each particu- 
jar case, subject only to ‘a general 
limitation, and fixes the license fee 
not on an arbitrary basis, but at 
the rate of so much per day for 


the time during which the license, 


is to run, is not invalid as delegat- 
ing to the licensee the determination 
of the time for which the _ license 
shall run. In re White, 43 Minn. 
250, 252, 45 NW 232 [dist Darling 
vy. St. Paul, 19 Minn. 389] (“We do 
not understand the ordinance as 
jeaving it to the licensee to deter- 
mine the duration of the license. 
It contemplates that different per- 
sons may want licenses for differ- 
ent periods of time, and, in the case 
of hawkers and peddlers, usually for 
very brief periods; their practice be- 
ing generally to work one town for < 
few days, and then go to another”). 


(2) A provision in an ordinance, of 
a municipai corporation authorized to 
control or regulate a business or oc- 
xupation, that, when the holder of 2 
license to operate or conduct such 
business should be convicted of} 
violating any ordinance or statute 
regulating the business or occupa- 
tion, it~ shall be the duty of the 
judge of the court where the con- 
viction is rendered to state whether 
the offense is of such gravity that 
the license should, in the public in- 
terest, be revoked and make recom- 
mendation to the council, which 
body shall consider an act on such 
recommendation and may _ revoke, 
suspend, or continue in force the li- 
cense, is not invalid as delegating 
to the courts the power to revoke 
licenses. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

16. Baily v. Philadelphia, 184 Pa. 
594, 39 A 494, 68 AmSR 812, 39 LRA 
837. 

17. Western, etc., R. Co. v. Young, 
$3 “Gas lb12) 010 SH iio 7: 

18. Western, etc., R. Co. v. Young, 
supra. 

19. Com. v. Walton, 182 Pa, 373, 
38 A 790, 61 AmSR 712. 

°0. Brady v. Bayonne, 57 N. J. L. 
879, 30 A 968. 

21. State v. Winter, 15 Wash. 407, 
46 P 644. 

22. State v. West Duluth Land 
75 Minn, 456, 78 NW 115. 

Kansas City v. Bacon, 147 Mo. 
48 SW 860. 

Ecroyd v. Coggeshall, 21 R. I. 
A 260, 79 AmSR 741. 

Whitney v. New Haven, 58 

450, 20 A 666. 

Woodbury v. Tampa Water 
Works Co., 57 Fla. 248, 49 S 556, 21 
LRANS 1034. 

o7. Chase v. Los Angeles, 122 Cal. 
540, 55 P 414; Ampt v. Cincinnati, 
LT Ohe GirsiCty 516,79 Oh: Cir) Dee: 


690. 


28. 
Co. 
645. 


Van Ingen vy. Hudson Realt 
106 App. Div. 444, 94 NYS 
29. Taylor vy. 


es anes 95) SHe771:- sg 
G eal v. San Antonio Wate 
supply, Conn (tex: Civ SAD a ods SW 


Greensboro, 


31. Knight v. Eureka, 128 Cal. 192 
55) BP 768; Ex p Grey 11 Calmae 
125, 104 P 476; Bowling Green v. 


Gaines, 123 Ky. 562, 96 2 

KyL 1013. id SY Pe vaee 
Compensation of municipal 

Sener aly eee infra § 1138.) de ai 
2 night vy. BHBurek 2 

192, 55 P 768. Bast ne.” 
23. tate v. Shreveport, 12 

178, 50S 3, 134 AmSR 496. Sines 

7 AIT! MesWiacon. Th Wea oo 

21 CCA 517; Elyria Gas, etc. Cov’ 

Elyria, 57 Oh. St. 374, 49 Nit 335. — 
35. Brand y. San Antonio, (Tex. 


Civ. A.) 37 SW 340. 
167, 4 QnNP 305. ee Gis 
= tate v. Jersey Cj 
L. 309. Jasgis” 
38. Arnold vy. Pawtucket, 21 R. I. 
39. <Atty.-Gen. v. Lowel 
198, 38 A 270. Pe age 
40. Chase v. Los Angel 
540, 55 P 414. Wase quls ante 
334, 
52 NH 479; Lowery v. Lexington, 116 
Ky. 157, 75 SW 202, 25 Kyl, 399- 
Matter of Plattsburgh, 27 App. Div 
353, 50 NYS 3856 [rev on other 


36. Lillard v. Ampt, 7 
PAS IN dj 
15, 41 A 576. 
41. Peo. v. McWethy, 177 Til. 
grounds 157 N. Y. 78, 51 NE 512), 


42. Porter v. Shields, 200 Pa, 241 
49 A 785. : 
43. Foster v. Cape May, 60 N. J. 


Tn 4%8, 236 7A. 1089; 

44, To erect a stable or garage 
see Livery-Stable and Garage Keep- 
ers § 6. 

45. See supra § 228. 
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nesses, are invalid*® on the grounds that such is 
a delegation of the governmental power to private 
citizens,*7 and that such regulations deprive the 
applicant of the equal protection of the law*% 
and of their property without due process of law ;*° 
also that an ordinance requiring the consent of a 
majority of the property owners in an adjoining 
district is invalid as a delegation of the legislative 
power,®° and because it may have the effect of per- 
mitting discrimination in behalf of certain persons 
as against others entitled to equal rights;°! and that 
an ordinance which requires a committee on streets 
to establish a building line within a specified location 
from the street line, upon request of the owners of 
two thirds of the abutting property is unconstitu- 
But the rule, that the power to legislate 
may not be delegated to a private person or persons, 
is not to be understood to inhibit the enactment of 


tional.®? 


a law the operation of which is, 


46. Del.—Dangel vy. Williams, 11 


Del Ch. 218, 99 A 84. 
‘Til—-Peo. v. Busse, 240 Ill. 338, 


B® :831. 
Se ie Belknap, 126 Ky. 


Ky.—Tilford Vv. 
244." 103 SW 289, 31 Kyl 662, 11 


S 708. 
aia Louis v. Russell, 116 Mo. 
248, 22 SW 470, 20 LRA T2he 
Nebr.—State v. Withnell, 78 Nebr. 
38, 110 NW 680,. 126 AmSR 586, 8 
ANS 978. 
un J.—Leévy v. Mravlag, 96 IN. FiyAs. 
15 A 350. 
ane He Werthelner v. Schwab, 124 
Mise. 822, 210 NYS 312... by 
Wis.—Wasilewski _ Vv. Biedrzycki, 
180 Wis. 633. 192 NW 989; State v. 
Harper, 162 Wis. 589, 156 NW 941. f 
Ont.—Reg. v. Webster, 16 Ont. 
BE 


ata “By the overwhelming weight 
of authority, with scarcely aut de- 
cisions to the contrary, oe eer 
Jation is invalid. Itiiis\a:' fan at 
mental right of government tour 

strict for the public good ee 
of private property, by, the indivi ered 
owning it, and this is included 1 

the term police power, the sh aw 
of which is seen in regulations 2 
the construction of buildings gine ey 
safety of the public and the Le We 
tion against certain kinds of om 
ness to preserve the public hea " 
But all regulations must be ay ete 
able, general and uniform, ond e 
power must be exercised by the ee. 
iglative body directly | and not e 
delegated to any individual. a 
fore, an ordinance which prohibits 
the ‘erection of a public edad am 
the residence portion OL 7 the oy 
without the consent of the Kalter co) 
adjoining lands is unreasonable, ig 
not uniform and is a delegation S 
power to the adjoining owners ° 
power which can be exercised only 
by the duly constituted legislative 
pody. - By it an owner of land may 
be restricted in a proper use of his 
jand for a particular purpose by his 
failure to obtain the consent of et 
neighbor, either because of the ah 
trary will or caprice of. his neigh- 
or because he 1s inaccessible, 


or, ) 
Hs hostile, or for any reason 1n- 
different. The adjoining owner and 


he Council makes the ordinance 
Meeckies. The liberty to erect thi 
garage is granted or withheld not 
by the city, or any of its officers, 
but by some one or more of the 
owners of property adjoining the 
land on which the garage is to be 
erected. This is unreasonable and 
an unwarranted delegation of legis- 
lative power.”  Dangel v. Williams, 
JAM Dels Gh agilge evo e990) Aunsas 
[b] Consent of all the property 
owners.—State v. Withnell, 78 Nebr. 
3, 110 NW 680, 126 AmSR 586, 8 


iy 


LRANS 978. 


| side 


MUNICIPAL CORPORATIONS 


to some extent, 


[ec] Consent of church authorities. 
—A resolution, granting a permit to 


erect a motion picture theater on 
condition that the applicant should 
procure the consent of the authori- 
ties of the church on the opposite 

of the street, is invalid. 
Wertheimer v. Schwab, 124 Misc. 822, 
210 NYS 312. 

47. Del—Dangel v. Williams, 11 
Del. Ch. 2138, 99 ‘A °84: 

Ky.—Tilford v. Belknap, 126 Ky. 
244, 103 SW: 289, 31 KyL 662, 11 
LRANS 708. 

N. J.—Levy v. Mravlag, 96 N. J. L. 
S67 LL 52 Ay 350; 

N. Y.—Glens Falls v. Standard Oil 
Co., 127 Misc. 104, 215 NYS 354. 

Wis.—Wasilewski v. Biedrzycki, 
180 Wis. 633, 192 NW 989; State v. 
Harper, 162 Wis. 589, 156 NW 941. 

Ont.—Reg. v. Webster, 16 Ont. 187; 
Re Kiely, 13 Ont. 451. 

48. Tilford v. Belknap, 126 Ky. 
244, 103 SW 289, 31 KyL 662, 11 
LRANS 708; St. Louis v. Russell, 116 
Mo. 248, 22 Sw 470, 20 LRA 721. 
49. Tilford v. Belknap, 126 Ky. 


244, 108 SW 289, 81 Kyl 662, 11 
LRANS 708. 
50. St. Louis v. Russell, 116 Mo. 


248, 22 SW 470, 20 LRA 721. 

51. St. Louis v. Russell, supra. 

52. Eubank v. Richmond, 226 U.S. 
137, 333' SSCb. 76}) 57% Litned) 56,0742 
LRANS 1123 [rev 110 Va. 749, 
SE 376, 19 AnnCas 186]. 

53. See Constitutional Law § 347. 

54. Thomas Cusack Co. v. Chicago, 
2420. (Seb 26) 0 F8L Vi SC 1905 761 
L. ed. 472 [aff 267 Ill)-344, 108 NE 
340, AnnCas1916C 488, and dist Hu- 
bank v. Richmond, 226 U. S. 137, 332 
SCt 76, 57 L. ed. 156, 42 LRANS 11238, 
AnnCas1914B:192 as follows: “A 
sufficient distinction between the or- 
dinance there considered and the one 
at bar is plain. The former left 
the establishment of the building 
line untouched until the lot owners 
should act and then made the street 
committee the mere automatic reg- 
ister of that action and gave to it 
the effect of law. ‘The ordinance in 
the case at bar absolutely prohibits 
the erection of any billboards in 
the blocks designated, but permits 
this: prohibition to be modified with 
the consent of the persons who are 
to be most affected by such modifi- 
eation. The one ordinance permits 
two-thirds of the lot owners to im- 
pose restrictions upon the other prop- 
erty in the block, while the other 
permits one-half of the lot owners 
to remove a restriction from the 
other property owners. This is not 
a delegation of legislative power, but 
is, as we have seen, a familiar pro- 
vision affecting the enforcement of 
laws and ordinances’’]. To same 
effect State v. Harris, 158 La. 974, 
105 S 33. i 


ay : 
[§ 245 


made dependent on the action of individuals.°? A 
distinction is made between ordinances or regula- 
tions which leave the enactment of the law to in- 
dividuals and ordinances or regulations prohibitory 
in character but which permit the prohibition to 
be modified with the consent of the persons who 
are to be most affected by such modification.** 
application of this distinction it is held that the 
validity of an ordinance or rezulation is not im- 
paired by a provision that the building or structure. 
may be erected or used for particular purposes, if 
the consent of property owners, or a percentage 
thereof, in the vicinity, is obtained.®® 
generally held that in the exercise of the powers 
granted a municipal eorporation may adopt ordi- 
nances or regulations which, within reasonable lim- 
its, require the consent of designated property 
owners,°® as for instance as a condition to granting 
building or similar permits.®7 


In 


And it is 


Where residential 


[a] Criticism of rule.—‘“The city 
attorney urges that,-although it is 
true, as his adversary contends, that 
it may be impossible to procure the 
requisite consent of property own- 
ers within any assignable district 
in the city, and therefore the regula- 
tion may be in practical effect pro- 
hibitory, still that result would 
amount to no more than an indirect 
exercise of the power of prohibition 
which is expressly granted by the 
charter. But this reasoning seems 
to us to be fallacious, because in 
such a case the prohibition; if and 
when it should take effect in any 
particular case or cases, would do 
So, not in obedience to the will of 
the responsible governing body of 
the city but at the instance or be- 
cause of the inaction of an individual 
or of individuals who might be in- 
fluenced by caprice or malice or 
favoritism or ignorance, or access 
to whom on account of their absence 
or other cause might be impossible. 
And the grant would in any case -be 
made or withheld, not by the mayor 
and council, but by some one or more 
of the property owners.” State v. 
Withnell, 78 Nebr. 33, 36, 110 NW 
680, 126 AmSR 586, 8 LRANS 


55. Thomas Cusack Co. v. Chicago 
242 U. S. 526, 37 SCt 190, 61 L. ca 
lee iar hae 344, 108 NE 340, 

nCas ; State v. H i 
158 ‘La. 974, 105 S 33, Shae 

[a] Rule applied—(1) Billboards 
and other structures or advertising 
devices. Thomas Cusack Co. v. Chi. 
cago, 242 U. S. 526, 37 SCt 190, 61 
L. ed. 472 [aff 267 Ill. 344, 108 NE 
840, AnnCas1916C 488], (2) Zoning 
preter relating to residential 

istricts. tate v. Harris, 15 
974, 105 § 33. "ade 

56. Myers v. Fortunato, 12 Del. 
Ch. 374, 110 A 847 [rev 12 Del. Ch. 
140, 108 A 678]; U. S. v. Richards, 
35 App. (D. C.) 540; Peo. v. Oak 
Park, 268 Ill. 256, 109 NE 11; Peo. 
v. Hricsson, 263 Ill. 368, 105 NH 315, 
AnnCas1915C 1838, LRA1915D 607. 

[a] “Prontage.”—In an ordinance 
requiring the applicant to obtain the 
written consents of the property 
owners representing the majority of 
the total lot “‘frontage’’ within pre- 
scribed area, the word “frontage” 
has been construed to include front- 
age of corner lots abutting. on two 
streets within the area. Standard 


Oil Co. v. Kamradt, 319 Ill. 51, 149 
NE 5388. 
57. Myers v. Fortunato, 12 Del, 


Ch. 374, 110 A 847 [rev 12 Del. Ch. 
140, 108 A 678]; Peo. v. Oak Park, 
268 Ill. 256, 109 NE 11; Lowell Bldg. 
Inspector v. Stoklosa, 250 Mass, 52, 
145 NE 262. 

permits 


Building e generally 
infra §§ 373-384, 


see 


——— I ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


—— 


-§§ 245-247] 


districts are established by some rational gen- 


eral rule, there is no invalidity 


of an ordinance which enables a public .board, in 
the exercise of its sound judgment, to relax "the 
rigidity of the bounds of those districts if and 
when a designated percentage of the landowners 
of the immediate neighborhood as bounded by the 
But it is only as to buildings, 
the location of which a municipal corporation has 
power to direct, that the corporation may require 
the consent of property owners as a condition of 


ordinance request.5§ 


granting building permits.°® 


Technical defects in the form in which consents 
are procured will not prevent the issuing of a per- 


mit.®° 


Consents may be revoked at any time before they 


are acted upon.®+ 


[§ 246] G. Against Whom Exercised—1. In Gen- 


58. Lowell Bldg. Inspector v. 
Stoklosa, supra. 

59. Peo. y. Oak Park, 268 Ill. 256, 
109 NE 11. 

60. Peo. v. Leo, 109 Misc. 255, 178 
NYS 513. 

61. Sloane v. Walsh, 217 App. 
Div. 614, 216 NYS 181; Matter of 


Adriance, 59 App. Div. 440, 69 NYS 
314; Peo. v. Walsh, 195 NYS 264. 

[a] Consent given without consid- 
eration may be withdrawn. Sloane 
v. Walsh, 217 App. Div. 614, 216 NYS 
181; Matter of Adriance, 59 App. Div. 
440, 69 NYS 314, 

[b] The owner’s reasons or mo- 
tives in withdrawing the consent are 
immaterial. Sloane v. Walsh, 217 
App. Div. 614, 216 NYS 181. 

62. Ala.—North Birmingham St. 
R. Co. v. Calderwood, 89 Ala, 247, 
7? S 360, 18 AmSR 105;, Folmar v. 
Curtis, 86 Ala. 354, 5 S 678. 

Ill.—Roberts v. Ogle, 80 Ill. 459, 
83 AmD 201. 

Ind.—Huntington v. Cheesbro, 57 
Ind. 74; Horney v. Sloan, 1 Ind. 266, 
Smith 136. 

Iowa.—Starr v. Burlington, 45 
Iowa 87; Des Moines Gas Co. v. Des 
Moines, 44 Iowa 505, 24 AmR 756; 
Gosselink v. Campbell, 4 Iowa 296. 
Po esge cee v. McKee, 8 B. Mon. 

Md.—Mason v. Cumberland, 92 Md. 
451, 48 A 136. 

Mass¢—Heland v. Lowell, 3 Allen 
407, 81 AmD 670; In re Vandine, 6 
Pick. 187, 17 AmD 351; Gilmore v. 
Holt, 4 Pick. 258. 

Minn.—Bott v. Pratt, 38 Minn, 328, 
238 NW 287, 53 AmR 47. 

Mo.—Merz v. Missouri Pac. R. Co., 
88 Mo. 672, 1 SW 3:82; Spitler v. 
ge 63 Mo. 42. 

N. Y.—Jones v. Firemen’s Fund 
ans.8 Co.) 2) Daly 0307) {aff 51 (N.Y: 
ee Buffalo v. Webster, 10 Wend. 


a. C.—Rose v. Hardie, 98 N. C. 
44, 4 SH 41; Edenton v. Capeheart, 
71 N. C. 156; Worth v. Fayetteville, 
60 N. C. 70; Wilmington v. Roby, 30 
N. C. 250; Whitfield v. Longest, 28 
N. C. 268; Plymouth Comrs. v. Petti- 
John, 15 N. C. 591; Watts v. Scott, 
2° N. C. 29% 

Oh.—Dodge y. Gridley, 10 Oh. 173. 

Pa.—Taylor Borough v. Postal Tel., 
etc., Co., 16 Pa. Super. 344. 

S. C-—Charleston v. Pepper, 30 
S. C. L. 364; Kennedy v. Sowden, 26 
Sees ih, 323; Charleston v. King, 15 
S. Cc. L.. 487. But see State v. 
Wharkestom 29S.) Cools: 7191 (under 
the Charleston City Charter of 1783 
and 1836, confining the taxing power 
to the inhabitants of the city, at dis- 
cretion, to the taxable property of 
nonresidents within the city, and to 
the income of nonresidents from pro- 
fessions carried on within the city, 
tthe city cannot impose a tax on 
the vehicles of persons not residing 
‘within the corporate limits of the 
eity, and carrying on a_ business 
within the city, and which were 


formed within the town. 


MUNICIPAL CORPORATIONS 


in a provision 
sons and things 


nicipal boundaries. 
are to be regarded as naturally referring to persons 
and things which are within the municipal bounda- 
ries and to those only.®® 
or plain words to inelude persons or things without 
the municipal limits.®4 
to, and affected by, municipal ordinances or regula- 
tions the same as an individual.® 


[43 C.J.] 247 


eral. The police power of a municipal corporation 
may be applied not only to residents, but to all per- 


coming or brought within the mu- 
Ordinances in general terms 
There ought to be express 
A corporation is subject 


Foreign corpora- 


tions may be subject to municipal regulation.®® 


ulation®? in the 


probably used or kept without the 
city, and in going to and from their 
place of business). 


PV? iether v. King, 7 Lea 
Tex.—Shows v. Dallas, (Civ. A.) 


172 SW 1187; Moore v. Crenshaw, 1 
‘Box. tA (Civ Gas. e§ 1264" 
Vt.—St. Johnsbury v. Thompson, 
SIPVE. 300,) 9 AV5715°59 AmR ETL. 
Va.—Frommer v. Richmond, 31 
Gratt. (72 Va.) 646, 31 AmR 746. 
-Eng.—Pierce v. Bartrum, Cowp. 
269, 98 Reprint 1080. 
se nte MSe2 Vi Osler, 32) DiC.2QB, 
[a] Discussion of rule.—‘‘There 
seems as little reason to question, 
that one not a corporator, but who 
comes within the limits of a town, 
and there violates a police regula- 
ton sanctioned by a penalty, becomes 
as liable to pay it, as if he were a 
member. For a local jurisdiction is 
vested in the corporate authorities, 
which embraces all persons and 
things within its local bounds; and 
he who comes within the limits is 
no longer a stranger, but, for the 
time being, is subject to the juris- 
diction as an inhabitant. So too, it 
may be yielded of things, as well 
as persons.” Plymouth v. Pettijohn, 
Tbe IN, Cy, 591, 598. 
Discrimination see supra § 231. 
63. Plymouth v. Pettijohn, 
NiuGi 59%, 
64. Plymouth v. Pettijohn, supra. 
[a] Reason for rule.—‘“If an act 
of the corporation can bind persons 
beyond its limits for acts of omis- 
sions within them, yet, as those 
limits are the bounds of the juris- 
diction, ordinances in general terms, 
are to be regarded as naturally re- 
ferring to persons and things which 
are both within the place, and to 
those only.—When an offence is made 
to consist of the omission to do an 
act in the town, he only is within 
the purview of the law, upon whom, 
by that or some other law, the act 
is imposed as a duty to be _ per- 
General 
terms used in reference to such a 
duty and penalty are restrained by 
the subject matter, and cannot be 
extended to persons, who have no 
rights to be exercised and no duties 
to be performed within the place, 
since that would be to render them 
liable, not for the omission within 
the town which is the specific offence, 
but for the consequential evil re- 
sulting from the omission of a sim- 
ilar act at another place, at which 
it was not a duty. There ought to 
be express or plain words to include 
such persons.” Plymouth v. Petti- 
john; 15°) Ni 6 ©.17591)0%594. 


15 


65. Clark v. Mobile, 67 Ala. 217; 
Merz v. Missouri Pac. R. Co., 88 
Mo. 672,,1 SW 3882; -Peo. v. Mul- 


holland, 82 N. Y. 324, 37 AmR 568; 
Postal Tel.-Cable Co. vy. Charlottes- 
ville, 126 Va. 800, 101 SE 357. 

[a] Discussion of rule.— ‘The 


the state of its right to regulate its own 
and such waiver will not be presumed.®® 
nicipality cannot regulate or control any property 


[§ 247] 2. The State and Other State Agencies. 
Property of the state is exempt from municipal reg- 


absence of waiver on the part of 
property ;°° 
The mu- 


mere coming together as corporators 
gave the persons making the associ- 
ation no more right as a corporate 
body, within the bounds of the city, 
than every one of them already had 
as an individual. As a priavte cor- 
poration, created and formed to carry 
on a business already lawful, it is, 
merely as such, as much and as law- 
fully affected by the lawful ordi- | 
nances of the city as a natural per- 
son. The power to unite as a cor- 
poration, and to sell milk as such in 
the city ...is not a power to sell 
it in disregard of those ordinances 
that the city may lawfully make for 
the regulation of that business 
within its limits, any more than any 
other corporate privilege carries with 
it a right of exercising it in contra- 
vention or disregard of municipal 
ordinances.” Peo. v. Mulholland, 82 
Nit Yo'324, 3263037 “Am Ri 9568. 

Criminal liability of corporations 
generally see Corporations §§ 3024- 
3057. 

66. Clark v. Mobile, 67 Ala. 217. 

Criminal liability of foreign cor- 
porations generally see Corporations 
§ 4159. 

67. Kentucky Inst. for Education 
of Blind v. Louisville, 123 Ky. 767, 
97 SW 402, 30 KyL 136, 8 LRANS 
553; Fulton v. Sims, 127 Mo. A. 677, 
106 SW 1094; Salt Lake City v. 
Salt Lake City Bd. of Education, 52 
Utah 540, 175 P 654. 

[a] Reason for rule.—‘‘The prin- 
ciple is that the State, when creat- 
ing municipal governments, does not 
cede to them any control of the 
State’s property situated within 
them, nor over any property which 
the State has authorized another 
body or power to control. The mu- 
nicipal government is but an agent 
of -the State—not an independent 
body. It governs in the limited man- 
ner and territory that is expressly 
or by necessary implication granted 
to it by the State. It is compe- 
tent for the State to retain to itself 
some part of the government even 
within the municipality, which it will 
exercise directly, or through the 
medium of other selected and more 
suitable instrumentalities. How can 
the city have ever a superior au- 
thority to the State over the latter’s 
own property, or in its control and 
management? From the nature of 
things it cannot have.’ Kentucky 
Inst. for Education of Blind v. Louis- 
ville, 128 Ky. 767, 774, 97 SW 402, 8 
-LRANS 553 [quot in part Salt Lake 
City v. Salt Lake City Bd. of Hdu- 
cation, 52 Utah 540, 549, 175 P 654). 


68. Kentucky Inst. for Education 
of Blind v. Louisville, 123 Ky. 767, 
97 SW 402, 30 KyL 136, 8 LRANS 


bbs. 

Concurrent exercise of power by 
state and municipal corporations gen- 
erally see supra,§ 218. 

Legislative control see infra § 288. 

69. Kentucky Ins. for Education 
of Blind v. Louisville, supra, 
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which the state has authorized another body or 
Thus it is held under some 
statutes that, where the legislature has placed the 
control of the publie schools in boards of education, 
the municipality has no power to regulate the con- 
struction of public school buildings,’t but under 
other statutes creating school districts, a school dis- 
trict or board desiring to erect a school building 
within the municipal territory must comply with 


power to control.” 


the municipal requirements.” 
County.”* 


[a] Regulation requiring fire es- 
capes.—Kentucky Inst. for Education 
of Blind v. Louisville, 123 Ky. 767, 
97 SW 402, 30 KyL 136, 8 LRANS 


553. See also infra § 439. 
70. Kentucky Inst. for Education 
of Blind v. Louisville, supra; St. 


Louis Bd. of Education y. St. Louis, 
267 Mo. 356, 184 SW 975; Fulton v. 
Sims, 127 Mo. A. 677, 106 SW 1094; 
Salt Lake City v. Salt Lake City 
ane of Education, 52 Utah 540, 175 P 

71. St. Louis Bd. of Education v. 
St. Louis, 267 Mo. 356, 184 SW 975; 
Salt Lake City v. Salt Lake City 
ea of Education, 52 Utah 540, 175 P 

72. Pasadena School Dist. v. Pasa- 
dena, 166 Cal. 7, 134 P 985, 47 LRA 
NS 892, AnnCasl1915B 1039. 

73. Relation of municipal corpora- 
tion to county see supra § 184. 

74. Cook County v. Chicago, 311 
234, 142 NE 512, 31 ALR 442; 
Samuels v. Nashville, 3 Sneed 


(Tenn.) 298; . Victoria v. Victoria 
County, (Civ. A.) 94 SW 368 [rev 
on other grounds 100 Tex. 438, 101 


SW 190]; Llano v. Liano County, 5 
Tex..Civ. A. 132, 23 SW -1008. 

[a] Reason and discussion of rule. 
—“‘The powers granted to the coun- 
ties under the general law do not 
include the police power. That 
power is granted to. cities and vil- 
lages under the act concerning their 
incorporation and by that statute it 
extends to all buildings within its 
limits. The county is not required 
to build a court house within the 
limits of any city but may build 
it elsewhere if directed to do so 
by the people, or may maintain or 
condemn land of its own volition 
without a vote of the people.... 
When the county builds a _ court 
house within the limits of a city 
it may be held that in so doing it 
acts voluntarily. No good reason, 
therefore, is perceived why it should 
not be made amenable to the rea- 
sonable police regulations imposed 
by the city in the interest of the 
general welfare. It is urged that 
the county is an arm of the State 
to which there has been committed 
the control of the county buildings, 
and that it is not, therefore, subject 
to the police power of the city. 
While the county is an agency of 
the State it is likewise a creature 
of the State vested with only the 
powers conferred upon it by the 
State. It is not correct, therefore, 
to say that the county is a part 
of the State in the exercise of police 


power.’ Cook County v. Chicago, 311 
pes 234, 246, 142 NE 512, 31 ALR 
442. 

[b] Enjoining nuisance.—A mu-* 


nicipal corporation may sue a county 
to enjoin it from maintaining a 
nuisance, Samuels v. Nashville, 3 
Sneed (Tenn.) 298; Llano v. Llano 
County; 5 Tex. Civs A, 132) 232°S Ww: 
1008. See also infra § 524. 

{[c] Fire regulations are binding 
on county property. Cook County v. 
Chicago, 311 Ill. 234, 142 NE 512, 31 
ALR 442. See also infra § 439. 


It is held that the county is amenable 
to the reasonable police regulations imposed by the 
corporation in the interest of the general welfare.’* 

[§ 248] H. Method of Exercise; Procedure—l. In 


. 


MUNICIPAL CORPORATIONS 


this is generally 


{d] County buildings.—A munici-! 
pal corporation has authority to 
abate nuisances erected by ‘ the 
county within the city’s limits on 
land occupied by county buildings. 
Victoria v. Victoria County, (Tex. 
Civ. A.) 94 SW 368. See infra § 357. 

75. Ordinances generally see infra 
§§ 796-970. 

76. - Prohibition or regulation see 
infra §, 250. 

77. U. S.—Barthet v. New Orleans, 
24 Fed. 563; Ward v. Washington, 29 
F, Cas. No: 17,168, 4 Cranch C. C. 232. 

Ala.—Carroll v. Tuskaloosa, 12 
Ata) od 3. 
bag tte Smith v. Ayers, 43 Ark. 


Conn.—Welch v. Hotchkiss, 39 
Conn. 140, 12 AmR 383. 

Ill— Bull v. Quincy, 9 Ill. A. 127 
[att 106 Tl. 337). 

Ind.—American Furniture Co. v. 
Batesville, 139 Ind. 77, 38 NE 408; 
Ridgeway v. West, 60 Ind. 371. 

Lhicenses and fees for same see 
Licenses §§ 10-172. 

Permits see infra § 258. 
ae Ga.—Vason v. Augusta, 38 Ga. 

ill.—Ewbanks v. Ashley, 36 Ill. 177. 

Mo.—State v. Gordon, 60 Mo. 383; 
In re Jones, 90 Mo. A. 318; De Soto 
v. Brown, 44 Mo. A. 148; In re Miller, 
44 Mo. A. 125. 

N. Y.—Coates v. New-York, 7 Cow. 
585; Hart v. Albany, 9 Wend. 571, 
24 AmD 165. 

N. C.—Washington v. Hammond, 76 
NSEC Bose 
5 Ppp bear nis ordinances see infra 

Power to punish violations of regu- 
lations see infra § 278. 

79. Cross references: 

Approval or veto see infra § 826, 
By-laws see infra § 797 et sea. 
Contract in general see infra § 2120 

et'seq. in 44 C. J. 

Meetings see infra § 754. 
Minutes and records see infra § 789. 
Ordinances: 

In general see infra § 796. 

Publication see infra § 840. 

Record and filing see infra § 837. 

Signature, attestation, and certifi- 

cate see infra § 835. 
Procedure generally see infra § 770. 
Public improvements and contracts 

therefor see infra XVII in 44 C, J.- 
Quorum see infra § 766. 

Resolutions see infra § 798. 
Voting see infra § 772. 

80. Missouri Pac. R. Co. v. Wyan- 
dotte, 44 Kan. 32, 23 P 950; Stebbins 


v. Mayer, 38 <Kan. 5738, 16 P 745; 
Bancroft v. Cambridge, 126 Mass.’ 
438; State v. Butte, 69 Mont, 232, 


221 P 524; and cases infra note 81. 
81. U. S.—Astoria v. American La 
France Fire Engine Co., 225 Fed. 21, 
139 CCA 80; Allen v. Davenport, 132 
Fed. 209, 65 CCA 641 [certiorari den 
£96 ' Us S. 639,25 sSCtr794,%49) a. ea! 
630]; Ft. Scott v. W. D. Hads Broker- 
age Co., 117 Pedi 61,154 CCA, 438%% 
Chester v. Hagan, 116 Fed. 223 [app 
dism 128 Fed. 1018 mem, 62 CCA 680 
mem]; Morristown y. Hast Tennes- 
see Tel. Co., 115 Fed. 304, 53 CCA 
132; Alma v. Guaranty Sav. Bank, 60 


. Bride, 


a ee 


General. The regular municipal method of exer- 
cising police functions is by the enactment of ordi- 
nancés,’® of regulation or prohibition,’® the former 
usually prescribing fees and_licenses,’’ and the 
latter penalties for violation of the ordinance.'* | 

[§ 249] 2. Method as Mandatory or Discretion- 
ary’°—a. In General. The state may and sometimes 
does prescribe in what mode or manner the mu- 
nicipal corporation shall exercise its powers.°° 
the statute or charter conferring a municipa] power 
prescribes the manner in which it shall be exercised, 


If 


mandatory and exclusive of other 


methods,*! whether the power be considered gov- 


Fed. 203, 8 CCA 564; National Bank 
of Commerce v. Granada, 54 Fed. 100, 
4 CCA 212. 

Ala.—Mobile v. Kierman, 170 Ala. 
449, 54 S 102. 

Cal.—McCoy v. Briant, 53 Cal. 247; 
Zottman vy. San Francisco, 20 Cal. 
96, 81 AmD 96; Argenti v. San Fran- 
cisco, 16 Cal. 255; Peo. v. Harris, 
Bi Calnng 

Colo.—Durango v. Pennington, 8 
Colo. 257, 7 P 14; Central v. Sears, 
2 Colo. 588; Sauer v. Gillett, 20 Colo. 
A. 365, 78 P 1068; Weaver v. Canon 
Sewer Co., 18 Colo. A. 242, 70 P 953. 

Tll.——Chicazo eteipiiR2 Coo. | Chi- 
cago, 174 Ill. 439, 51 NE 596; Ottawa 
y. Peo., 48 Ill. 233; Lee v. Venice, 
206 Ill. A. 376. 

Ind.—Indianapolis v. College Park 
Land Co., 187 Ind. 541, 118 NE 356; 
Scott v. Laporte, 162 Ind. 34, 51, 68 
NE 278, 69 NE 675; Brazil v. Mc- 
69 Ind. 244; Terre Haute v. 
Lake, 43 Ind. 480; Ft. Wayne First 
Presb. Church v. Ft. Wayne, 36 Ind. 
338, 10 AmR 35; Delphi v. Evans, 
36 Ind. 90, 10 AmR 12; Kyle v. Malin, 
8 Ind. 34; Cooper v. Middletown, 56 
Ind. A. 374, 105 NE 393; Campbell 
v. Brackett, 45 Ind. A. 293, 90 NE 
777; Bluffton vy. Miller, 33 Ind. A. 521, 
70 NE 989. 

Iowa.—Ebert v. Short, 199 Iowa 
147, 201 NW 793; Martin v. Oska- 
loosa, 99 NW 557; Cascaden v. Wa- 
terloo, 106 Iowa 673, 77 NW 333; 
Des Moines v. Gilchrist, 67 Iowa 210, 
25 NW 1386, 56 AmR 341; Iowa R. 
Land Co. v. Sac County, 39 Iowa 
124; Decorah v. Bullis, 25 Iowa 12. 

Kan.—In re Van Tuyl, 71 Kan. 659, 
81 P 181; Root v. Topeka, 63 Kan. 
129,- 65 °P 233; Missouri. Pac. R. .Co: 
v. Wyandotte, 44 Kan. 32, 23 P 950; 
Stebbins v. Mayer, 38 Kan. 573, 16 P 
745; Newman vy. Emporia, 32 Kan. 
456, 4 P 815. 

Ky.—Warren County Bd. of Educa- 
tion v. Durham, 198 Ky. 733, 249 SW 
1028; Henderson v. Young, 119 Ky. 
224, 88 SW 583, 26 KyL 1152; Cov- 
ington v. Brinckman, 79 SW 234, 25 
KyL 1949. 

Mich. — Niles Water-Works Ve 
Niles, 59 Mich. 311, 26 NW 525; Mc- 
Brian v. Grand Rapids, 56 Mich. 95, 
22 NW 206. 

Mo.—Tarkio v. Clark, 186 Mo. 285, 
85 SW. 3829; Carthage v. Carthage 
Light Co., 97 Mo. A.-20, 70 SW. 936; 
Unionville v. Martin, 95 Mo. A. 28, 
68 SW 605; Westport v. Mastin, 62 
Mo. A. 647; Cape Girardeau v. Fou- 
geu, 30 Mo. A. 551, 

Mont.—State v. Butte, 69 Mont. 
232,.221 P 524; State v. Dryburgh, 
62 Mont. 86, 203 P 508; Shapard v. 
Missoula, 49 Mont, 269, 141 P 544; 
Carlson v. Helena, 39 Mont. 82, 102 
P 39, 17 AnnCas 1233; McGillic v. 
Corby, 37 Mont. 249, 95 P 10638, 17 
LRANS 12638. 

Nebr.—Weilage v. Crete, 110 Nebr. 
544, 194 NW 487; Lincoln St. R. Co. 
v. Lincoln, 61 Nebr. 109, 84 NW 802; 
Hurford v. Omaha, 4 Nebr. 336. 

Nev.—Sadler v. Hureka County, 15 
Nev. 39. 

N. J.—Hale v. 
334, 123 A 724; 


Kearny, 99 N. J. L. 
Public Service R. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ernmental or proprietary;®* and this rule is espe- 
cially applicable where there are negative words in 
effect prohibiting the doing of the thing -unless it is 
done in the msnner prescribed ;°* and even where, by 
express terms and provisions of a charter, a mu- 
nicipal corporation reserves to itself the right to 
exercise a power conferred by statute, which statute 


provides a specific and exclusive 


cedure for the exercise of such power, the corpora- 


tion should exercise such power in 


©o. v. Camden, 95° Ne’ Jd. Th. 190, 112 
A 421; Levy v. Elizabeth, 81 N. J. L. 
643, 80 A 498; Essen v. Cape May, 
72 NJ. L. 483; 60 A 1131; . 
City Supply Co. v. Jersey_ City, 
iNgede tiie oot, “Gu A sol, “2 AnnCas 
507; Platt v. Englewood, 68 N. J. L. 
Rai, §2-A 239- West Jersey Tract. 
Go. v. Shivers, 58 N.. J. Ui, -124, 33 
A 55; Halsey v. Newark, 54 N. J. L. 
O20 (23. A284; Paterson .y." ‘Barnet, 
46 N. J. L. 62; Storey v. Bayonne, 
35 N. J. L. 335; State v. Newark, 25 
N. J. L. 399; Schumm v. Seymour, 24 
IN hie Dey v. Jersey City, 
ES ie Oo Bek . 

N. M.—Williams v. Tucumcari, 249 
P 106. : 

N. Y.—Howard v. New York City, 
236 N. Y. 91, 140 NE 206; Ziegler v. 
Ghapin, 126 N. ¥. 342, 27 NE, 471; 
Smith v. Newburgh, 77 N. Y. 130; 
McDonald v. New York, 68 N. Y. 23, 
93 AmR 144; Peo. v. Briggs, 50 N. Y. 
553; In re Douglass, 46 N. Y. 42, 
12 AbbPrNS 161; Bonesteel v. New 
York, 22,N. Y. 162; Weeks v. Middle- 
town, 107 App. Div. 587, 95 NYS 352, 
Peo. v. Geneva, 98 App. Div. 383, 90 
NYS 275; Walden v. Relyea, 89 App. 
Div. 241, 85 NYS 978; McSpedon v. 
iNew Work, 20.-N. Y.- Super. 601; 
Glens Falls v. Standard Oil Co., 127 
Mise. 104, 215 NYS 354; Hart v. Al- 
pany, 9 Wend. 571, 24 AmD 165. 

. C.—Robinson vy. Goldsboro, 135 

N. C. 382, 47. SE 462; Wadsworth v. 
Concord, 133 N. C. 587. 45 SE 948. 

Or.—Twohy Bros. Co. v. Ochoco 
rr. Dist., 108 Or. 1, 210° P-873, 216 
P 189; Thornton vy. Portland R., etc., 
Co., 63 Or. 478, 128 P 850; Oregon 
Transfer Co. v. Portland, 47 Or. 1, 
81 P 575, 82 P 16; Beers v. Dalles 
City, 16 Or. 334, 18 P 835. ; 

Pa.—Elliott v. Monongahela City, 
229 Pa. 618, 79 A 144; Edsall v. Jer- 
sey Shore Borough, 220 Pa. 591, 70 
A 429; Pittsburg v. Biggert, 23 Pa. 
Super. 540; Com. v. Hitchens, 12 Pa. 
Dist. 752; Giles v. Winton, 4 Lack 
egN 171. ; 
Senet San Antonio v. Micklejohn, 
89 Tex. 79, 33 SW 735; Ferguson v. 
Halsell, 47 Tex. 421; Watson v. Cen- 
ter, (Civ. A.) 286 SW 859; Ft. Worth 
vy. luillard, (Civ. A.) 272 SW 577; 
Hill County v. Bryant, (Civ. A.) 264 
SW 520; Celaya v. Brownsville, (Civ. 
A.) 203 SW 153; Mills v. San Antonio, 
(Civ. A.) 65 SW 1121; Peck v. Hemp- 
stead, 27 Tex. Civ. A. 80, 65 SW 653; 
Noel v. San Antonio, 11 Tex. Civ. A. 
580, 33. SW 263. 

vVt.—Blanchard v. Barre, 77 Vt. 420, 
60 A 970. 

Wis.—Chippewa Bridge Co. v. Du- 
rand, 122 Wis. 85, 99 NW 603, 106 
AmSR 931; Borgman y. Antigo, 120 


Jersey 
71 


Wis. 296, 97 NW 936; Gilman_v. 
Britvaukee: 61 Wis. 588, 21 NW 
640. 

Eng.—Rex v. Liverpool, 4. Burr. 


2244, 98 Reprint 170. ; 
Can. — Shawinigan MHydro-Electric 
Co. v. Shawinigan Water, etc., Co., 
45 Gan. S.C: 585, 4 DomLR-502, 10 
EastLR 521, AnnCasi912C 928 [dism 
app 19 Que. K. B. 546]; Ponton v. 
Winnipeg, 41 Can. S. C. 18 [dism app 
17 Man. 496]. 
Alta.—Re Bassano, 7 DomLR 601, 
3 WestWkly 189. 
Man.—Macarthur v. 
Prairie, 9 Man. 588. 
Ont.—Re Allen, 4 Ont. L.. 582, 1 
OntWR 634; Sutton v. Port Carling, 
8 Ont. L. 445, 1 OntWR 67; Waterous 
v. Palmerston, 19 Ont. A. 47 [dism 


Portage la 
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the same.'4 


method of pro- 


accordance with 


app 20 Ont. 411, and app dism 21 
Can. 8S. C. 566]; Wigle v. Kingsville, 
28 Ont. 378. 

Que.—Marchildon v, La Société Jos. 
H. Baril, ete., 15 Que. Super. 499. 

“When power is conferred upon a 
city to do a thing through certain 
means or in a particular manner, 


-there is an implied inhibition against 
doing it through other means or in a|- 


different manner.” Ebert v. Short, 
199 Iowa 147, 152, 201 NW 1798. 

[a] A power conferred by ordi- 
nance must be exercised in the man- 
ner prescribed. in the ordinance. 
Martin v. Oskaloosa, 126 Iowa 680, 
102 NW 529, 3 AnnCas 651. 

82. Astoria v. American La 
France Fire Engine Co., 225 Fed. 21, 
139 CCA 80; McCracken v. San Fran- 
cisco, 16 Cal. 591; Louisville v. Par- 
sons, 150 Ky. 420, 150 SW 498; Wat- 
ae v. Center, (Tex. Ciy. A.) 286 SW 
Doe 

[a] Discussion of rule.—‘“The dis- 
tinction taken between the powers 
of a municipal corporation, when 
acting in its political and govern- 
mental character, and when acting 
with reference to its private prop- 
erty, has no application to the ques- 
tions involved in the case at bar. 
Its powers, whether regarded as 
political or governmental, or those 
of a mere private corporation, could 
be exercised only in conformity with 
the provisions of the charter. The 
Legislature could impose such re- 
strictions as it thought proper; and 
it saw proper to require the formali- 
ties of legislation for the disposi- 
tion of the city property, as it did 
for the imposition of taxes, the regu- 
lation of the Fire Department, and 
matters connected with the general 
welfare of the city.” McCracken v 
San Francisco, 16 Cal. 591, 621 [quot 
Astoria v. American La France Fire 
Engine Co,-225 Fed. 21, 25, 139 CCA 
80]. 

[b] Where such acts affect pri- 
vate property, the powers ,.granted 
must be strictly pursued. Kyle v. 
Malin, 8 Ind. 34. 

83. Et. Wayne First Presb. Church 
v. Ft. Wayne, 36 Ind, 338, 10 AmR 
Bbele. Wionth ve Lillard i(iox. 1Civ:. 
A.) 272° SW 577. 

$8 Ohi St: “83, 


84 State v. Otis, 
120 NE 3138. 

85. Ark.—McLaughlin v. Ford, 168 
Ark. 1108, 273 SW 707; Kindricks v. 
Machlin, 135 Ark. 459, 205 SW 815, 
Satie ett yell. 

Fla.—State v. Brandon, 110 S 127; 
Southern Utilities Co. v. Palatka, 86 
Fla. 583, 99 S 236; Merrell v. St. 
Petersburg, 74 Fla. 192, Si O9or 
Perry v. Panama City, 67 Fla. 285, 
65 S 6; State v. Tampa Water Works 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
TSS0 

Ga.—Transylvania Casualty Ins 
Co. v.. Atlanta, 35 Ga. A. 681, 134 SBE 
632. 

Tll— Swift v. Peo., 162 Tll.. 534, 44 
NE 528, 33 LRA 470. 

Ind.—Swindell vy. State, 1438 Ind. 
153, 42 NE 528, 35 LRA 50. 

Towa.—Merchants’ Union 
Wire “Co.)_v. ‘Chicago, ‘etc., 
70 Iowa 105, 28 NW 494. 

La.—New Orleans Gas-Light Co. v. 
Hart, 40 La. Ann, 474, 4 S 215, 8 
AmSR 544. ‘ 

Me.—Biddeford v. Yates, 104 Me. 
p06, v2 AO 335, to AnnCas’ L091. 

Md.—Baltimore vy. Howard, 6 Harr. 
& J. 383. 
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the terms and conditions of the statute conferring 
On the other hand, if the mode of ex- 
ercise is not prescribed in the act or charter con- 
ferring the power or in some other statute, the cor- 
poration may exercise the power in any usual and 
appropriate manner, according to its own disere- 
tion;*° but the mode of exercising the power chosen 
by the corporation must be reasonable and custom- 
ary.*° The courts, however, are averse to substitut- 
ing their own discretion for that of the municipal 


Minn.—St. Paul v. Colter, 12 Minn. 
41, 90 AmD 278. 

Mo.—State v. Hackman, 273 Mo. 
670, 202 SW 7; State v. Allen, 178 
Mo. 555, 77 SW 868. 

Nebr.—Van Valkenburg v. Ruther- 
ford, 92 Nebr. 803, 139 NW 652; 
Lincoln St. R. Co. v. Lincoln, 61 
Nebr. 109, 84 NW 802. 

N. J.—Green v. Cape May, 41 N. J. 


L. 45: Halsey v. Rapid Transit St. 
ie Cole 2 Nee i. Hiden 28 OO maa, 
N. M.—Page v. Gallup, 26 N. M. 

239, 191 P 460. 
1 OR 


Oh.—Blanchard vy. Bisell, 
St. 96. 

Or.—Pioneer Real Est. Co. v. Port- 
land, 247 P 319; State v. Kelsey, 66 
Or. 70, 133 P 806; -Beers v. Dalles 
City, 1165 Or. © 38429139 Pp %g3h- 

Pa.—In re Millvale Borough, 14 Pa. 
Co. 82. 

S. C.—Summerville v. Pressley, 33 
S._C. 56, 11 SE 545, 26 AmSR 659; 
8 es 854. 

ex.—Brown v. Amarillo, (Civ. A. 
180 SW 654. ‘ 3 

Va.—Danville v. Hatcher, 101 Va. 
523, 44 SE 723. 

W. Va.—Philippi v. Tygarts Vallev 
ee Cos 99 "WH Val 4732 v9 1S 

oO. 


Wis.—Green Bay v. Brauns, 5¢ 
Wis. 204, 6 NW 503. N } 
Man.—Re Maycock, 24 Man. 646, 29 
WestLR 182. 
ea ce v. Stratford, 16 Ont. 


“The rule... is held to mean that 
where powers are granted in general 
terms and the mode of exercise of 
Same is not prescribed the board 
of aldermen may determine such 
mode. This is but a statement, in 
other words, of the familiar maxim 
that there inheres in a grant of 
power to a municipal corporation all 
the necessary incidentals to render 
the ‘grant effectual.” State v. Hack- 
man, 273 Mo. 670, 690, 202 SW 7. 

fa] “Unless expressly or im- 
pliedly restrained by statute a mu- 
nicipal corporation has a discretion 
in the choice of means and methods 
for exercising the powers given to 
it for governmental or publie pur- 
poses, and the usual limitations upon 
the actions of municipalities within 
their legal powers are good faith and 


reasonableness, not wisdom or per- 
fection.” Southern Utilities Co. v. 
veda 86 “Pla, “583, ° 603, "99 7S 

[b] In the exercise of implied 
powers the municipal corporation 


may adopt ordinary means necessary 
for their full execution. Transyl- 
vania Casualty Ins. Co. y. Atlanta, 
35 Ga. A. 681, 1384 SH 632. 

86. I1l.—Clinton v. Wilson, 257 Ill. 
580, 101 NE 192; Chicago v. Pitts- 
burg, ete., R. Co., 244 Ill, 220, 91 NE 
422, 185 AmSR 316; Peo. v. Grand 
Trunk Western’ RR. Co., 232: 'Tl1, 292) 
83 NE 839. 

Ind.—Park Hill Dev. Co. v. Evans- 
ville, 190 Ind. 432, 130 NW 645; Del- 
phi v. Hamling, 172 Ind. 645, 89 NH 
308. 

Or.—Pioneer Real Est. Co. v. Port- 
land, (247 P.3'19) 

W. Va.—Philippi v. Tygarts Valley 
Water Co., 99 W. Va. 473, 129 SB 
465. 

Alta.—Crookston v. Miller, 7 Dom 
LR 771, 3 WestWkly 10. 

Reasonableness of regulaticns gen- 
erally see supra § 


250 [438 C.J.] 


authorities, and will do so only in case of a manifest 
The presumption is in favor 
of the validity of the mode adopted by municipal 
What will constitute a reasonable 
method of exercising power depends upon the facts 
and circumstances of each particular case.*® The 
method of exercising a legislative power of a mu- 
nicipal corporation is a municipal affair.°° 

Greater liberality of construc- 
tion should, it has been held, be adopted with ref- 
erence to the exercise, in the manner prescribed, of 
the usual and necessary powers existing in all mu- 


abuse of discretion.®? 


authorities.®8 


Distinction made. 


nicipal corporations, than of the 


87. State v. Brandon, (Fla.) 110} 
S 127; Southern Utilities Co. v. 
Palatka, 86 Fla. 583, 99 S 236; Mer- 
rell v. St. Petersburg, 74 Fla. 192, 
76 S 699; Perry v. Panama City, 67 
Fla. 285, 65 S 6; State v. Tampa 
Water Works Co., 56 Fla. 858, 47 S 
358, 19 LRANS 183; Kitchel v. Union 
County, 123 Ind. 540, 24 NE 366; Page 
v. Gallup, 26 N. M. 239, 191 P 460; 
Philippi v. Tygarts Valley Water Co., 
99 W. Va. 4738, 129 SE 465. 

“Where action is taken by a mu- 
nicipality in the exercise of its 
powers the methods used will not be 
controlled by the courts where there 
is no abuse of power or discretion. 
All doubts as to the propriety of 
means used in the exercise of an un- 
doubted municipal power will be re- 
solved in favor of the municipality.” 
Southern Utilities Co. v. Palatka,. 86 
Fla. 583, 603, 99 S 236. 

“Where a municipality is duly au- 
thorized to exercise a particular mu- 
nicipal function and the manner of 
the exercise of the authority is not 
defined by statute but is left to the 
City Council, the courts will not un- 
dertake to control the manner of the 
exercise of the authority by the City 
Council where no applicable rule of 
law is violated, and the authority is 
not exceeded or abused.” Perry v. 
Panama City, 67 Fla. 285, 288, 65 S 
6 [quot Merrell v. St. Petersburg, 74 
Fla. 192, 76 S 699, 701]. 

Judicial supervision generally see 
infra § 311 et seq. 

88. Philippi v. Tygarts Valley 
Water Co., 99 W. Va. 473, 129 SE 465. 

Presumption as to reasonableness 
of regulations generally see infra 

323. 

: 89. Philippi v. Tygarts Valley 
Water Co., 99 W. Va. 473, 129 SE 465. 

Matters considered in determining 
reasonableness of regulations gener- 
ally see infra § 319. 


90. In re Pfahler, 150 Cal. 71, 88 
P 270, 11 LRANS 1092, 11 AnnCas 
a a 

91. Moore v. New York, 73 N. Y. 


238, 29 AmR 134. 
92. Yesler v. Seattle, 1 Wash. 308, 

25 P 1014. 
93. Cross references: 

Approval or veto of ordinances see 
infra § 826. 

Enactment of ordinances and resolu- 
tions see infra § 812. 

Minutes and records in general see 
infra § 789. ' 

Mode of contract in general see infra 
§ 2120 et seq. in 44 C, J. 

Mode of voting see infra § 772. 

Necessity for quorum see infra § 766. 

Necessity, requisites, and sufficiency 
of meetings see infra § 754. 

Necessity to act as a board see infra 

754. 
Oa of votes required see infra 
774. 

Publication of ordinances see infra 

§ 840. 


Public improvements and contracts 
therefor see infra XVII in 44 C, J. 


Record and filing of ordinances see 
infra § 837. 

Rules of procedure generally see 
infra § 770. 


Signature, attestation, and certificate 
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tion.®? 


extramunicipal | order.% 

to ordinances see infra § 835. 

“Ordinance” and “resolution” com- 
pared see supra § 796 et seq. 

94. U. S.—Atchison Bd. of Educa- 
tion v. De Kay, 148 U. S, 591,-13 SCt 
706, 37 L. ed. 573; Gas, ete., Securi- 
ties Co. v. Manhattan, etc., Tract. 
Corp., 266 Fed, 625 [app dism 262 
U.S. 196; 43 SCt. 5135.67, B.veds 946); 
Crebs v. Lebanon, 98 Fed. 549; Rob- 
erts v. Paducah, 95 Fed. 62; Illinois 
Trust, ete. Co. v. Arkansas City, 76 
Fed. 271, 22. CCA 171, 34 LRA 518; 
Alma v. Guaranty Sav. Bank, 60 Fed. 
203, 8 CCA 564; Lincoln v. Sun Vapor 
St.-Light Co., 59 Fed. 756, 8 CCA 


253. 
Ark.—Coal Dist. Power Co.  v. 
Booneville, 169 Ark. 1065, 278 SW 


353; Batesville v. Ball, 100 Ark. 496, 
140 SW 712, AnnCas1913C 1317; Ark- 
adelphia Lumber Co. v. Arkadelphia, 
56 Ark. 270, 19 SW 10538. 

Cal.—Crowe v. Boyle, 184 Cal. 117, 
193 P 111; Earl v. Bowen, 146 Cal. 
754, 81 P 133; San Francisco Gas Co. 
v. San Francisco, 6 Cal. 190. 

Ga.—Low v. Pilotage Comrs., R. M. 
Charlt. 302. 

Iil.— Mound City v. Mason, 262 Ill. 
392, 104 NE 685; Chicago, ete., R. Co. 
v. Chicago, 174 IM. 439, 51 NE 596; 
Alton v. Mulledy, 21 Ill. 76; Ander- 
son v, Berwyn, 135 Ill. A. 8; London 
Mills v. Fairview-London Tel. Cir., 
105 Ill. A. 146 [aff 208 Ill. 289, 70 NE 
313]; Chicago v. McKechney, 91 Ill. 
A. 442 [rev on other grounds 205 Ill. 
372, 68 NE 954]. 

Ind.—Crawfordsville v. Braden, 130 
Ind, 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268; Allen County y. Silvers, 
22 Ind. 491; Indianapolis v.. Imberry 
Lindy £75, 

Iowa.—Shelby v. Burlington, 125 
Iowa 343, 101 NW 101; Merchants’ 
Union Barb Wire Co. v. Chicago, etc., 
R. Co., 70 Iowa 105, 28 NW 494. 

Ky.-—Louisville v. Parsons, 150 Ky. 
420, 150 SW 498; Hast Tennessee Tel. 
Co. v. Frankfort, 141 Ky. 588, 133 
SW 564. 

Mo.—State v. Allen, 178 Mo. 555, 77 
SW 868; O’Laughlin v. Kirkwood, 107 
Mo. A. 302, 81 SW 512. 


Nebr.—McGavock v. Omaha, 40 
Nebr. 64, 58 NW 543. 
N. J.—Trenton, etc., Tract. Corp. 


v. Trenton, 97 N. J. L. 84, 116 A 321; 
Brady v. Bayonne, 57 N. J, L. 379, 
30 A 968; Butler v. Passaic, 44 N. J. 
L. 171; Burlington v. Dennison, 42 
N. J. L. 165; Green v. Cape May, 41 
N. J. L. 45; Whitney v. Van Bus- 


kirk, 40 N. J. L. 4638; State v. Bliza- | 


beth, 37 N. J. L. 432; State v. Jersey 
City, 27 N. J. L. 498; Halsey v. Rapid 
Transit St. R. Co., 47 N. J. Eq. 380, 
20 A 859. 

Or.—Beers vy. Dalles City, 16 Or. 
834, 18 P 835. 

Pa.—Central Valley R. Co. v. Pitts- 
ton, 13) Pa., Dist. -675; .Babcock® y, 
Scranton Tract. Co., 1 LackLegN 228. 


Tex.—Masterson vy. Hedley, (Civ. 
A.) 265 SW 406. 

Utah.—Ogden City v. Bear Lake, 
ete., Waterworks, etc., Co,, 28 Utah 


25, 76. RB: 1069. 

Vt.—Barre v. Perry, 82 Vt. 301, 73 
A 574. 

Wash.—McGlothern v. Seattle, 116 


mit sO. 
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powers which must be more strictly pursued and 
the grant of which will be deemed subject to all 
the terms and conditions annexed thereto or con- 
nected therewith.%* 

Repeal or suspension of method. A charter pro- 
vision as to the mode for exercising the power may 
_be repealed or suspended by the legislature.°? 

[§ 24914] b. By Ordinance, By-Law, or Resolu- 
If the mode of the exercise of the power is 
not prescribed in the act or charter conferring the 
power or in some other statute, the power may be 
exercised by resolution as well as by ordinance®* or 


Wash. 3381, 199 P 457; State v. Ben- 
ton County Super. Ct., 60 Wash. 279, 
111 P 19; State v. Pierce County 
Super. Ct., 44 Wash. 476, 87 P 521; 
Ehrhardt v. Seattle, 33 Wash. 664, 
74 P 827. 

Wis.—Meade v. Dane County, 155 
Wis. 632, 145 NW 239; Green Bay 
v. Brauns, 50 Wis. 204, 6 NW 508. 

Can.—Waterous Engine Works Co. 
v. Palmerston, 21 Can. S. C. 556. 

Ont.—Foster v. Reno, 22 Ont. L. 
413, 2 OntWN 351, 17 OntWR 707; 
Port Arthur High School Bi. v. Ft. 
William, 25 Ont. A. 522; London West 
v. Bartram, 26 Ont. 161; Vernon v. 
Smith’s Falls, 21 Ont. 331. 

“Where the law by which the power 
to do certain acts or to contro] and 
regulate certain matters is conferred 
upon the city through its council or 
legislative body, by whatever name it 
may be designated, does not in any 
manner limit or direct the mode in 
which the power granted shall be 
exercised, the council may choose the 
method, and its exercise of such con- 
trol may be by resolution or by ordi- 
nance, and the passage of a resolu- 
tion for that purpose is as valid and 
will have as much force as if it was 
done by the enactment of an ordi- 
nance, although ordinances are gen- 
erally passed with more formality.” 
McGavock vy. Omaha, 40 Nebr. 64, 82, 
58 NW 543. 

[a] The rule has been applied to: 
(1) The fixing of license fees. Ark- 
adelphia Lumber Co. v. Arkadelphia, 
56 Ark. 370, 19 SW 1053. (2) The 
issuance of bonds. Atchison Bd. of 
Education vy. De Kay, 148 U. S. 591, 
Ls SCEMIMG6 37. EL ed. 573.563). Phe 
granting of a privilege to an individ- 
ual to install a system of water pipes 
through the streets of the city to 
convey water to the inhabitants 
thereof. Barre v. Perry, 82 Vt. 301, 
73 A 574. (4) The authorizing of a 
railroad to occupy the streets of a 
city. Central Valley R. Co. v. Pitts- 
ton, 13 Pa. Dist. 675. 

[b] Appointment of trustees.—A 
board of high school trustees may be 
appointed by resolution of the mu- 
nicipal council having jurisdiction; 
a by-law is not necessary. Port Ar- 
thur High School Bd. v. Ft. William, 
25 Ont. A. 522. 

[c] Establishing rates for public 
utilities—Where no statute requires 
the city council to establish by ordi- 
nance the rates for public utilities, 
the power conferred on the city coun- 
cil may be exercised by a resolution. 
Coal Dist. Power Co. vy. Booneville, 
169 Ark. 1065, 278 SW 353. 

{d] Calling special election.—A 
special election may be called by an 
order of the council instead of by 
ordinance, in the absence of statutory 
or charter provision to the contrary. 
O’Laughlin v. Kirkwood, 107 Mo. A. 
302, 81 SW 512. 

{e] An oral motion adopted by the 
council is a resolution within the 
rule in the text. Meade v. Dane 
County, 155 Wis. 632, 145 NW 239; 
Green Bay v. Brauns, 50 Wis. 204, 
6 NW 503. 

95. Lincoln v. St.- 

CCA 2538; 


Sun Vapor 
Light Co., 


59 Fed. 756, 8 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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When prescribed by charter or statute. Where 
the method provided for exercising the power is by 
ordinance or by-law no other method than that so 
prescribed will suffice to give validity to the action 
of the municipal governing body.®* In such case 
neither a resolution®? nor a mere verbal motion 
will suffice. But in determining whether the mode 
of action prescribed by law has been followed by 
the municipal body the substance, and not the form, 
of the act governs.°° If a measure has all the 
requisites of an ordinance, the name given it or the 
form in which it is cast is ordinarily of little im- 
portance. A resolution adopted with all the for- 
malities required in the case of an ordinance may 
be regarded as an ordinance and given effect accord- 
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the usual form of an ordinance* does not affect its 
binding effect as an ordinance. Nevertheless, in 
the absence of an affirmative showing that a reso- 
lution is passed with the same formalities, and no- 
tified the public in the same manner as an ordi- 
nance, an act which the municipal charter requires 
to be done by ordinance cannot be done by resolu- 
tion;> nor can a general ordinance authorize it to 
be done. When a power is brought into exercise 
and the manner of its exercise is provided for by 
ordinance in the exercise of that authority, the coun- 
cil may be permitted to fix from time to time by 
resolution matters of merely an administrative na- 
ture respecting the details of the exercise of the 
power.’ Where a statute expressly so provides,® an 
order is sufficient.® 


ingly.2 The mere fact that it is called a ‘‘resolu- 
strict semblance 


tion’’® or that it does not follow in 


London Mills yv. Fairview-London Tel. 
Cir,, 105 Ill. A. 146 [aff 280 Ill. 289, 70 
NE 313]; McGlothern v. Seattle, 116 
Wash. 331, 199 P 457. - 

96. U. S.—Morristown sv. 
Tennessee Tel. Co., 115 Fed. 304, 53 
CCA 132; Alma v. Guaranty Sav. 
Bank, 60 Fed. 203, 8 CCA 564; Na- 
tional Bank of Commerce v. Granada, 
54 Fed. 100, 4 CCA 212. 

Cal.—Zottman vy. San Francisco, 20 
Cal. 96, 81 AmD 96. 

Colo.—Durango v. 
Ol 20,2) © 14. E 

Ill.—Chiecago, ete., R. Co. v. Chi- 
cago, 174 Ill. 439, 51 NE 596; Lee 
v. Venice, 206 Ill. A. 376. 

3 rage etane v. McBride, 69 Ind. 

44, 

Iowa.—Martin vy. Oskaloosa, 99 NW 

~ 557; Casecaden vy. Waterloo, 106 Iowa 
673, 77 NW 333. 

Kan.—Newman y. Emporia, 32 Kan. 
456, 4 P 815. 

Mo.—Westport v. Mastin, 62 Mo: 
A. 647; Cape Girardeau v. Fougeu, 
30 Mo.-A. 551. 

N. J.—Hale v. Kearney, 99 N. J. L. 
334, 123. A 724; Public Serv. R. Co. 
we Came@en, 95 ON, J-0 Lr 190, 112 2A 
421, 422 [cit Cyc]; Levy v. Elizabeth, 
81 N. J. L. 643, 80 A 498; Hssen v. 
Cape May, 72 N. J. L. 433, 60 A 1131; 
West Jersey Tract. Co. v. Shivers, 
DS INS J. tu. 124,233 A 55; Halsey: ‘v. 
Newark, 54 N. J. L. 102, 23 A 284; 
Paterson v. Barnet, 46 N. J. L. 62; 
Story v. Bayonne, 385 N. J. L. 335. 

N. M.—Williams v. Tucumcari, 249 
2 4106. 

Or.—Thornton y. Portland R., etc., 
Co., 63:.Or. 478,128 P 850. 

. Pa.—Smith v. Com., 41 Pa. 335. 

. Tex.—San Antonio v. Micklejohn, 
89 Tex. 79, 33 SW. 735; Watson v. 
Center, (Civ. A.) 286 SW 859; Celaya 
v. Brownsville, (Civ. A.) 203 SW 153; 
Mills v. San Antonio, (Civ. A.) 65 SW 
1121; Noel v. San Antonio, 11 Tex. 
Civ. A. 580, 38 SW 263. 

Can.—Ponton v. Winnipeg, 41 Can. 
S. C. 18 [dism app 17 Man. 496]. 

Alta.—Re Bassano, 7 DomLR 601, 
3 WestWkly 189. 

Ont.—Re Allen, 4 Ont. L. 582, 1 
OntWR 634; Wigle v. Kingsville, 28 
Ont. 378. 

Que.—Marchildon v. La Société Jos. 
H. Baril, etc., 15 Que. Super. 499. 

[a] “May.”—It has been held that 
a statutory provision that munici- 
pal corporations “may’’ pass by-laws 
in relation to matters therein enu- 
merated is permissive merely and 
does not prohibit corporations from 
exercising their jurisdiction other- 
wise than by by-law. Bernardin v. 
North Duffern, 19 Can. S. C. 581 [al- 
lowing app 6 Man. 88] (two judges 
dissenting). 

{b] Closing highway—When a 
by-law is prescribed by the statute 
as the method by which a municipal 
corporation may exercise the power 
of closing a highway, such power can 
only be exercised in that way and 
effect cannot be given to a mere reso- 
lution of the municipal council, espe- 


Pennington, 8 


East 


134 Can. S. 


cially where the wording of the reso- 
lution is inadequate to effect the 
purpose for which it was designed. 
Re Bassano, (Alta.) 7 DomLR 601, 
3 WestWkly 189. 

[ec] Stationing flagman at railroad 
crossing.—Where the safety of the 
public requires a flagman to be sta- 
tioned at a railroad crossing in a 
city, provision therefor should be 
made by ordinance. Altamont v. Bal- 
timore, ete., R. Co., 184 Ill. 47, 56 
NE 340. 

{d] Contracting “pecuniary liabil- 


aty.”—Under La. Rev. St. § 2448, for- 


bidding cities. to contract any ‘pe- 
cuniary liability,” except by ordi- 
nance, it was held that the prohibi- 
tion did not .extend to a debt for 
gas lighting of streets, which was for 
the city’s current: expenses, and pay- 
able out of the current revenues of 
the several years in which it was 
contracted. Laycock v. Baton Rouge, 
35 La. Ann, 475, 

[e] Contract for purchasing pav- 
ing certificates from seven contrac- 
tors.—Council could not by mere mo- 
tion at a meeting authorize a city 
to enter into a contract for the pur- 
chase of paving certificates from 
contractors, since if the city could 
purchase at all, authority could only 
be conferred in the form of an. ordi- 
nance or formal resolution. Watson 
seg eae: (Tex. Civ. A.) 286 SW 

Salary or other compensation of 
officers see infra § 1138. 


97. U. S.—Morristown v. East 
Tennéssee Tel. Co., 115 Fed. 304, 53 
CCA 132. 


Cal.—Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96. 

Colo.——Durango v. Pennington, 8 
Colo, 257, 7 P 14; Central v. Sears, 
2 Colo. 588. 

Ill.— Altamont v. Baltimore, etc., R. 
Co., 184 Ill. 47, 56 NE 340; Lee v. 
Venice, 206 Ill. A, 376. 

N. J.—Publjc Service R. Co. v. 
Camden, 95 N. J. L. 190, 112 A 421 
[cit Cye]. , 

N. M.—Williams v. Tucumeari, 249 
Be106s 

Tex.—American Constr. Co. v. See- 
lig, 104 Tex. 16, 1833 SW 429; San 
Antonio v. Micklejohn, 89 Tex. 79, 
383 SW 735; Mills v. San Antonio, 
(Civ. A.) 65 SW 1121; Noel v. San 
Antonio, 11 Tex. Civ. A. 580, 33: SW 
268. 

Can.—Ponton v. Winnipeg, 41 Can. 
S. C. 18; North Vancouver vy. Tracy, 
C. 132; Waterous Engine 
Works Co, v. Palmerston, 21 Can. 
S.-C. -556. 

And see cases supra note 96. 

[a] Statute held not to give power 
to act by resolution.—A municipal 
charter conferring on the council 
power to,make, amend, or repeal or- 
dinances, rules, regulations, and by- 
laws, for certain purposes, gives no 
power to the council to act by reso- 
lution. Levy v. Elizabeth, 81 N. J. L. 
643, 80 A 498 [rev 79 N. J. Li. 456, 
75 A 312]; Essen v. Cape May, 72 


N. J: L. 488, 60 A 1131; Halsey v. 
Newark, 54 N, J. L. 102, 28 A 284. 

98. Rumsey Mfg. Co. v. Schell 
City, 21 Mo. A. 175; Watson v. Cen- 
ter, (Tex. Civ. A.) 286 SW 859. 


99. Robertson v. Southern Bitu- 
rates Co., 190 Ky. 314, 227 SW 
5 


1. Barre v. Perry, 82 Vt. 301, 73 


A 574 
2. U. S.—Crebs v. Lebanon, 98 
Fed. 549; Alma v. Guaranty Sav. 


Bank, 60 Fed. 203, 8 CCA 564. 

Cal.—Crowe v. Boyle, 18 Cal, 117, 
193. P 111; San Francisco Gas Co. v. 
San Francisco, 6 Cal. 190. 

Ky.—Massey v. Bowling Green, 206 
Ky. 692, 268 SW 348; Robertson v. 
Southern Bitulithie Co., 190 Ky. 314, 
227 SW 453; Gleason v. Barnett, 61 
SW 20, 22 KyL 1660. ‘ 

La.—First Municipality v. Cutting, 
4 La. Ann. 335; First Municipality v. 
Devron, 4 La. Ann. 278. 

Minn.—Steenerson v, Fontaine, 106 
Minn. 225, 119 NW 400. 

Mo.—Tipton v. Norman, 72 Mo. 380; 
Springfield v. Knott, 49 Mo. A. 612; 
Rumsey Mfg. Co. v. Schell City, 21 
Mo.. A. 175. 

N. J.—Paterson v. Barnet, 46 N. J. 


L. 62. 

N. Y.—Drake v. Hudson R. Co., 7 
Barb. 508. 

Oh.—Kerlin Bros. Co. v. Toledo, 20 
Oh, .Cik, SCtiss6038)/20, Olt Cirt abet 
56. \ 

Or.—State v. Kelsey, 66 Or. 70, 133 
P 806. 


Pa.—Waln v. Philadelphia, 99 Pa. 


830; Sower v. Philadelphia, 35 Pa. 
231; In.re Seventh St., 5 Pa. Dist. 
591 


Vt.—Barre v. Perry, 82 Vt. 301, 73 
A 574, 

[a] Rule applied.—It is immate- 
rial that an ordinance required to be 
submitted for ratification to the elec- 
tors of a city is submitted by a reso- 
lution of the council, instead of by 
an ordinance, where the resolution 
contains all the essentials of an ordi- 


nance Crebs v. Lebanon, 98 Fed. 
549. 

3. Gleason v. Barnett, 115 Ky. 
890, 61 SW 20, 22 KyL 1660; and 


cases supra note 2. 

4. Gleason-v. Barnett, 115 Ky. 890, 
61 SW 20, 22 KyL 1660; and cases 
supra note 2 


5. Central v. Sears, 2 Colo. 588; 
Cape Girardeau v. Fougeu, 30 Mo. 
A. 551. 

6. Cape Girardeau v. Fougeu, 
supra. ; 

7. Burlington v. Putnam Ins. Co., 
31 Iowa 102. 

[a] Ilustration.—Where an ordi- 


nance assumes the power to license, 
and the manner of its exercise is pro- 
vided for, the council may be permit- 
ted to fix by resolution, from time to 
time, the amounts to be charged for 
licenses. Burlington y. Putnam Ins. 
Co., 31 Iowa 102. ‘ 
8. See statutory provisions. 
9. Pee v. Allen, 178 Mo, 555,77 
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[§ 250] 3. Prohibition or Regulation.’° 
power to license includes power to regulate,’? and 
the power to regulate necessarily implies the power 
- to permit conditionally the doing of a thing,!? power 
to regulate does not ordinarily include power to 
Prohibition 


prohibit or suppress.t® 


10. Prohibiting: 

Animals from running at large see 
infra § 334. 

Erection of building see infra § 357. 


Lawful acts or acts permitted by 
statute see supra § 219. 
11. State v. Pamperin, 42 Minn. 


320, 44 NW 251. 

12. U. S—Laundry License Case, 
22 Fed. 701. 

Fi oles Bs et alent bed v. White, 41 Ark. 

D. C.—Washington v. Meigs, 8 D. C. 
53, 29 AmR 578. i 

Ga.—Griggs v. Macon, 103 Ga. 602, 
30 SH 561, 68 AmSR 1384. 

Ind.—Huntington vy. Cheesbro, 57 
Ind. 74. 

Kan.—State v. Topeka, 36 Kan. 76, 
12 P 310, 59 AmR 529. 

Mass.—Com, v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142; Blair v. Forehand, 100 Mass. 
136, 97 AmD 82, 1 AmR 94. 

Minn.—Faribault v. Wilson, 34 
Minn. 254, 25 NW 449. 

Mo.—Hichentaub v. St. Joseph, 1138 
Mo. 395, 21 SW 8, 18 LRA 590; Car- 
thage v. Rhodes, 101 Mo. 175, 14 SW 
131, 9 LRA 352. 

S. C.—Hill v. Abbeville, 59 S. C. 
396, 38 SE 11. 

Vt.—St. Johnsbury v. Thompson, 
339-Vt. 300, 9 A 571, 59 AmR 731; In 
re Snell, 58 Vt. 207, 1 A566. 

Pe ee, v. Green Bay, 1 Pinn. 

[a] “Gicense, tax, and regulate.” 
—St. Louis v. Bell Tel. Co., 96 Mo. 
oo 10 SW 197, 9 AmSR 370, 2 LRA 


Power to license. see Licenses 
§§ 16-30. 
13. Cal.—In re Dart, 172 Cal. 47, 


155 P 63, LRA1916D 905, AnnCas 
1917D 1127; Addison vy. Saulnier, 19 
Cal. 82. 

Conn.—Welch v. Hotchkiss, 39 
Conn. 140, 12 AmR 383. 

Fla.—Quigg .v. State, 84 Fla. 164, 
93 S 189; Malone v. Quincy, 66 Fla. 
52, 62 S 922, AnnCas1916D 208. 

Ga.—Morton yv. Macon, 111 Ga. 162, 
36 SE 627, 50 LRA 485; Cosgrove 
v. Augusta, 31 SE 445; Johnson v. 
Macon, 62 Ga. 645; Hill v. Decatur, 
22 Ga. 203. 

Ill.—Peo. v. Busse, 240 Ill. 338, 88 
NE 831; Wiggins v. Chicago, 68 Ill. 
yor’; Hast St. Louis v. Wehrung, 46 
IN). 392: Chicago wv. Hardy, 66):T11. 
A. 524, 

Ind.—Goshen v. Kern, 63 Ind. 468, 
30 AmR 234; Sweet v. Wabash, 41 
Ind. 7. 

' Jowa.—Rehmann vy. Des Moines, 
a Iowa 286, 204 NW 267, 40 ALR 

22. 

La.—Shreveport v. Price, 142 La. 
936, 77 S 883. 

;, Me.—State v. Hay, 29 Me. 457. 

_ Mich.—Youngblood vy. Sexton, 32 
Mich. 406, 20 AmR 654; Ash v. Peo., 
11 Mich. 347, 83 AmD 740; Chilvers v. 
Peo., 11 Mich. 43. 

_ Miss.—Johnson y, Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 687, 
19 AnnCas 103. 

Mo.—St. Louis vy. Atlantic Quarry, 
ete., Co., 244 Mo. 479, 148 SW 948; 
St. Louis v. Marine Ins. Co., 47 Mo. 
163; St. Louis v. Boatmen’s Ins., etc., 
Co., 47 Mo. 150; St. Louis v. Bircher, 
7 Mo. A. 169. 

. Nebr.—In re McMonies, 75 Nebr. 
702, 106 NW 456; State v. McMonies, 
75 Nebr. 4438, 106 NW 454. 

) N. H.—Hanover Village Precinct v. 
Atkins, 78 N. H. 308, 99 A 293. 

N. J.—Passaic v. Paterson Bill 
Posting, ete; Co., 771 IN. J.wit) %6;, 158 
‘A 343; North Hudson County R.,.Co. 
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While 
hibition, direct 


are valid.1? 


is not the | ‘‘regulate’’ the 
v. Hoboken, 41 N. J. L. 71; State v. 
Hoboken, 33 N. J. L. 280. 

N. Y.—New York v. Second Ave. R. 
Cou 82Ne OY, 2615) Cushing va eur 
falo, 183 NYSt 783; Peo. v. New York, 
7 HowPr &1. 

Pa.—Johnson v. Philadelphia, 68 
Pa. 445. i 

Philippine—Kwong Sing v. Manila, 
41 Philippine 103. 

Tex hi), pi; Harris, 497 hex Cr: 
399, 261 SW 1050, 32 ALR 1356. 

Wis.—Carter v. Dow, 16 Wis. 298. 

Eng.—Toronto v. Virgo, [1896] A. 
C. 88, 11 CanAppCas 203. 

Can.—Montreal v. Morgan, 60 Can. 
S.=G...393; 54 DomLR.-1£65,,.[1920] 3 
WestWkly 36. 

B..C.—Rex v. Mould, 28 B. C. 221, 
52 DomLR 302, [1920] 2 WestWkly 
540; French v. North Saanich, 16 B. C. 
106. 

Ont.—Merritt v. Toronto, 22 Ont. 
A. 205 [dism app 25 Ont. 256]; Mer- 
ritt v. Toronto, 25 Ont. 256 [app 
dism 22 Ont. A. 205]. 

Sask.—Rex v. Shamrock Fuel Co., 
19 Sask. L. 15, [1924] 4 DomLR 863, 
[1924] 3 WestWkly 454. 

14. Richmond Safety Gate Co. v. 
Ashbridge, 116 Fed. 220; State v. 
Mott, 61 Md. 297, 48 AmR 105; Rex 
v. Sung Chong, 14 B C. 275. 

15. Crowley v. West, 52 La. Ann. 
526, 27 S 53, 78 AmSR 355, 47. LRA 
652; Toronto v. Virgo, [1896] A. C. 
88, 11 CanAppCas 203. 

16. Ark.—Bryan v. Malvern, 122 
Ark. 379, 183 SW 957. 

Fla.—Quigg v. State, 84 Fla. 164, 
93 S 139; Malone v. Quincy, 66 Fla. 
52, 62 S 922, AnnCas1916D 208. 

Ga.—Cosgrove v. Augusta, 103 Ga. 
835, 31 SE 445, 68 AmSR 136, 42 
LRA 711. 

Tll.—Peo. v. Busse, 240 Ill, 338, 88 
NE 831. 

Ind.—BPlkhart v. Lipschitz, 164 Ind. 
671, 74 NE 528. 

Mass.—Austin vy. Murray, 16 Pick. 
121. 

Miss.—Johnson v. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 6387, 
19 AnnCas 103; Crittenden v. Boone- 
ville, 92 Miss. 277, 45 S 723, 131 Am 
SR 518. 

Nebr.—State v. McMonies, 75 Nebr. 
443, 106 NW 454. 


Pa.—Ordway v. Cornelius, 23 Pa. 
Co. 281. 
Tex.—Ex p. Patterson, 42 Tex. Cr. 


256, 58 SW 1011, 51 LRA 654. 

B. C.—Rex v. Mould, 28 B. Cy. 221, 
52 DomLR 302, [1920] 2 WestWkly 
540; Rex y. Sung Chong, 14 B. C. 
275. 

Ont.—Re Talbot, 12 Ont. L. 358, 8 
OntWR 274; Bollander v. Ottawa, 30 
Ont. 7 [app dism 27 Ont. A, 335]. 

{a] Discussion of rule.—‘“It is 
conceded by appellants that the 
clause does not give to the city coun- 
cil a general power to prohibit, but 
it is contended that the word ‘regu- 
late,’ as used in the clause, confers 
the power to prohibit within certain 
localities less than the entire terri- 
tory included in the city. The word 
‘regulate’ is not, according to the defi- 
nition of any modern lexicographer, 
so comprehensive in its meaning. 
We have, however, been referred to 
a number of authorities from States 
other than our own, in which the 
power to regulate has been held to 
include a power to designate the lo- 
cation of a particular business. We 
think the meaning of the word as 
used by our legislature in the clause 
in question may be ascertained by a 
consideration of various other clauses 
of this section of the statute, all of 


power of regulation only are unwarranted.*® 
under charter power to prohibit, such ordinances 
And while under a granted power to 
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equivalent of regulation;!# and ordinances of pro- 


or indirect,!® enacted under the 
But— 


word ‘‘regulate’’? does not ordi- 


which were enacted at the same time. 
... Had the legislature entertained 
the view of appellants, it would not 
have seemed necessary to include in 
those clauses designed to confer the 
power of location, words for that pur- 
pose other than the word ‘regulate.’ 
If that word includes the power to 
prohibit in certain localities, other 
words found in those clauses giving 
that power were entirely useless, and 
we must believe that the legislature 
used such other words for some pur- 
pose. Every word in a statute must, 
if possible, be given meaning. It is 
clear that wherever the word ‘regu- 
late’ was used in any of the clauses 
of section 1 (excepting for the mo- 
ment clause 95) with reference to any 
business of the same physical nature 
as a junk store,—that is, a business 
requiring like space for its operation 
and in -which commodities are han- 
dled of like bulk as those to be found 
in a junk store,—the power to regu- 
late was not regarded as including 
the power to fix the location. Where 
the latter power was to be conferred, 
language was used other than the 
word ‘regulate’ from which it clearly 
appeared that the power was given. 
Such being the case, we think that 
the word ‘regulate,’ as used in the 
95th clause, does not include the 
power to fix the location of junk 
stores. The meaning given to the 
word ‘regulate’ is entirely clear where 
it is used in the 50th, 81st and 82d 
clauses. The same meaning will be 
attributed to it in the 95th clause, 
in the’ absence of anything in the 
context of the statute to indicate that 
the legislature intended to attach to 
it some other and different meaning.’ 
eee v. Busse, 240 Ill. 338, 342, 88 NE 
: 7 

[b] Rule applied.—Power to regu- 
late earth closets does not eenfer 
power to prohibit them. Malone vy. 
Quincy, 66 Fla. 52, 62 S 922, AnnCas 
1916D 208. 

17. U.S.—In re Lee Tong, 18 Fed. 
253, 9 -Sawy. 333: Washington’ v. 
Eaton, 29 F. Cas. No. 17,228, 4 Cranch 
.. C.-3b2., 

Ala.—Ex p. Byrd, 84 Ala. 17, 4 
S 397, 5 AmSR 328; Shelton v. Mo- 
bile, 30 Ala, 540, 68 AmD 143; Mobile 
v. Yuille, 3 Ala. 137, 36 AmD 441. 

Ark.—Hot Springs v. Rector, 76 
SW 1056; Ex p, Foote, 70 Ark. 12, 65 
SW 706, 91 AmSR 63. s 

Cal.—Ex p. Tuttle, 91 Cal. 589, 27 
P 933; Hx p. Cheney, 90. Cal. €17, 
27 P 4386; Ex p. Lane, 76 Cal. 587, 18 
P 677; Ex p. Heilbron, 65 Cal. 609, 
4 P 648; Ex p. Casinello, 62 Cal. 538; 
Johnson vy. Simonton, 43 Cal. 242; Ex 
p. Shrader, 33 Cal. 279; In re Newell, 
2; CaliGaAy V6T 8s P26: 

Conn.—State v. Flint, 63 Conn. 248, 
28 A 28; State v. Carpenter, 60 Conn. 
97, 22 A 497. 

Ga.—Smith v. Collier, 118 Ga. 306, 
45 SH 417. 

Ill.—North Chicago City R. Co. v. 
Lake View, 105 Ill. 207, 44 AmR 788; 
King v. Davenport, 98 Ill. 305, 38 
AmR 89; Caldwell v. Alton, 33 Ill. 
416, 75 AmD 282; Kappes v. Chicago, 


119 Ill, A. 486; Hoops v. Ipava, 55 
Ill, A. 94; Chicago v. Brownell, 41 
DL). AL ie 


Ind.—Kaufman v. Stein, 138 Ind. 49, 
37 NE 333, 46 AmSR 368; Clark v. 
South Bend, 85 Ind. 276, 44 AmR 18. 

Iowa.—State v. Smith, 123 Iowa 
654, 96 NW 899. 

Kan.—Monroe y. Lawrence, 44 Kan. 
60%7,° 24 P1113, 10 LRA: 520; Cotton- 
wood Falls v. Smith, 86 Kan. 401, 
13.P 676. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 


ere 


i §§ 250-252] 


narily convey the meaning of prohibit, prevent or 
suppress,'? it may have that meaning when used 
in delegating police power in connection with a thing 
the best, or the only efficacious, regulation of which 
would involve suppression.'® The power to regulate 
implies the power of restriction and restraint.?° 
Lawful regulation may partially prohibit by limit- 
ing and controlling.?* 

[§ 251] 4. Necessity of Regulation—a. In General. 
The council or governing body must proceed un- 
der established law.??, Under a power ‘‘to regulate’’ 
conferred on a municipal body it cannot aet without 
regulating ;*° it must set down rules by which an 
impartial execution of the power can be secured or 
partiality and oppression prevented.?4 

[§ 252] b. Prescribing Punishment or Penalty.?° 
Under the general rule that in order to warrant a 
sentence upon conviction for the violation of a 
statute the statute must prescribe the punishment,” 
any ordinance or by-law must prescribe the punish- 

-ment for its violation in order to warrant convic- 
tion and sentence therefor.** And it has been held 
that a police ordinance,”* likewise all amendments 
thereto,”® providing no penalty for its violation, is 
void. A distinction is to be made between an ordi- 
nance or by-law which is nugatory and unenforce- 
able because it has no penalty and an ordinance 
which does not profess to impose penalty.°° An 


Ky.—Louisville v. Wehmoff, 116| 163. 
Ky. 812, 76. SW 876, 79 SW eyed 
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Tex.—Newson v. Galveston, 76 Tex. 
559, 18 SW 368, 7 LRA 797; Chimene 
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ordinance or by-law purely regulative in its nature 
is not invalid because it fails to prescribe a penalty 
for violation.*t And it is also held that a by-law 
or ordinance, without respecting its nature, is not 
necessarily invalid for its failure to provide a pen- 
alty.°* The penalty or punishment may be supplied 
or more clearly defined by reference to general or 
statutory provisions of the law applicable to the 
subject matter,®> or by reference to the charter of 
the corporation.’ An ordinance is not affeeted by 
the failure to preseribe a penalty where the violation 
thereof is made a misdemeanor by force of a stat- 
ute.2° The penalty or punishment may be prescribed 
in another section of the ordinance or by-law than 
the one declaring the offense.*® An ordinance mak- 
ing penal the violation of the provisions of another 
ordinance applies to the latter ordinance as amended 
by a subsequent ordinance, although there is no pro- 
vision in either of the ordinances or in the amend- 

ment specially providing that it shall so apply.*? 
Violation of charter provisions. No sentence can 
be imposed upon conviction of violating a municipal 
charter prohibiting certain acts but prescribing no 
punishment therefor.** Likewise, no sentence can 
be imposed for the violation of the provisions of 
a municipal charter, which prohibit certain acts to 
be punished as a misdemeanor, but which fail to 
provide that such acts shall constitute a misde- 
N. Y.—New_ York Fire Dept. v. 


Braender, 14 Daly 53, 3 NYSt 580; 
In re O’Keefe, 19 NYS 676. 


KyL 1924; White v. Com.,~92 
285, 28 KyL 1312. 

La.—Crowley v. Rucker, 107 La 
213, 31 S 629; New Orleans v. Graf- 
fina, 52 La. Ann. 1082, 27 S 590; 
New Orleans v. Lozes, 51 Ta. Ann. 
1172, 25 S 979; Opelousas v. Nor- 


man, 51 La. Ann. 736, 25 S 401; State 
v. Namias, 49 La. Ann. 618, 21 S 
852, 62 AmSR 657; State v. Stone, 
46 La. Ann. 147, 15 S 11; State v. 
Heidenhain, 42 La. Ann. 483, 7 S 621, 
21 AmSR 388; Monroe v. Hoffman, 
29 La. Ann. 651, 29 AmR 345; Mo- 
rano v. New Orleans, 2 La. 217; Milne 
v. Davidson, 5 Mart. N. S. 409, 16 
AmD 189. 

Md.—Deems vy. Baltimore, 80 Md. 
ae 39 A 648, 45 AmSR 339, 26 LRA 

Mass.—Com. v. Cutter, 156 Mass. 
52, 29 NE 1146; Com. v. Parks, 155 
Mass. 531, 30 NE 174;-Com. v. Patch. 
97 Mass. 221. 

Mich.—Peo. v. Brill, 120 Mich. 42, 
78 NW 1013; Peo. v. Wagner, 86 Mich. 
594, 49 NW 609, 24 AmSR 141, 13 
LRA 286; Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751; Lenz 
v. Sherrott, 26 Mich. 139. 

Minn.—State v. Grimes, 49 Minn. 
443, 52 NW 42; St. Paul v. Smith, 28 
Minn. 372. 

Mo.—St. Louis v. Vert, 84 Mo. 204; 
St. Louis v. Jackson, 25 Mo. 27; Or- 
rick v. Akers, 109 Mo. A. 662, 83 SW 
eee Kansas City v. Cook, 38 Mo, A. 


N. Y.—Balch v. Utica, 68 N. Y. 651, 
61 NE 1127 [aff 42 App. Div. 562, 59 
NYS 513]; Peo. v. Davis, 78 App. 
Move, FOO et ORPINIGS 297 47 _ 
Gloversville, 67 App. Div. 403, 73 
NYS 684; Buffalo v. Marion, 13 Misc. 
639, 34 NYS 945; Buffalo v. Schleifer, 
2 Mise. 216, 21 ‘NYS 918; Buffalo v. 
Webster, 10, Wend. 99. 

Or.—Portland v. Yick, 44 Or. 439, 
foe 17063 

Pa.—Sharon Borough v. Haw- 
thorne, 123 Pa. 106, 16 A 835; Phila- 
delphia vy. Brabender, 9 Pa. Dist. 697; 
Schrack vy. Coatesville, 19 Pa. Co. 
ee Coden vy. Gettysburg, 8 LegGaz 


S. C.—Abbeville v. Leopard, 61 S. 
C. 99, 39 SE 248; Greenville v. Kem- 
mis, 58 S. C. 427, 36 SH. 727, 50 LRA 
725. 

Tenn.—Nolin v. 


a 32 Tex Cini. A. BAM 75 SW 

Utah.—Eureka City v. Wilson, 15 
Utah 67, 48 P 150, 62 AmSR 904. 

Va.—Mayo Vv. James, 12 Gratt. (53 
V8, kts 

[a] Power to restrict and regulate 
carries power to prohibit. Kappes v. 
Chicago, 119 Ill. A. 436 

{[b] Power to remove includes the 
power to prevent by reasonable regu- 
lations which do not conflict with any 
provision of the federal or state con- 


stitution. Philadelphia v. Brabender, 
dey Pale b 74,1 51, TAN N84) b8 LRA 
220. 

18. See supra text and note 13. 


Shreveport v. Price, 142 La. 
936, 77_S 883. 

.20. Little Rock v. Reinman-Wol- 
fort Auto Livery Co., 107 Ark. 174, 
155 Swi105 [aff 237 U. S. 171, 35 
SCt 511, 59 LL. ed. 900]; Rochester 
v. West, 164 N. Y. 510, 58 NE 673, 
79 AmSR 659, 53 LRA 548. 

21. Quigg v. State, 84 Fla, 164, 
93 S 139. 

22. Kreulhaus v. Birmingham, 164 
Ala. 623, 51 S 297, 26 LRANS 492; 
Parker v. Fairmont, 72 W. Va. 688, 
79 SE 660, 47 LRANS 1138. 

Constitutional provisions regulat- 
ing municipal government as self- 
executing see Constitutional Law 
§ 122 et seq. 

23. Hanover Village Precinct v. At- 
kins, 78 N. H. 308, 99 A 293; Parker 
Vv. Fairmont, 72 W. Va. 688, 79 Sli 600, 
47 LRANS 1138. 

24. Hagerstown v. Baltimore, etce., 
R. Co., 107 Md. 178, $8 A 490, 126 
AmSR 382; Baltimore v.. Radecke, 49 
Md. 217, 33 AmR 2389; Kilgour v. 
Gratto, 224 Mass. 78, 112 NW 489; 
Hanover Village Precinct vy. Atkins, 
78 N. H. 308, 99 A 293; Jonesboro 
vy. Kincheloe, 148 Tenn. 688, 257 SW 
418, 82 ALR 1367. 

25. Authority to punish see infra 
§ 273. 

26. See Criminal Law § 30. 

27. Cal.—Ex p. Ellsworth, 165 Cal. 
(Yipee soso) ad a War fey 

Colo.—Ford v. Denver, 10 Colo. A. 
500; 51 P* 1015. 

La.—New Orleans v. Stein, 137 La. 
652, 69 S 438. 

N. J.—Smith v. Gouldy, 58 N. J. 


Franklin, 4 Yerg.!L. 562, 34 A 748. 


Utah.—Moorehouse v. Hammond, 60 
Dtah 593, 209 P .883. 

“We have in this state no common- 
law crimes or offenses, but only such 
as are created by legislative provi- 
sion—by statute or ordinance. As a 
corollary of this, a court of justice 
in this state is powerless to impose 
a penalty, unless such penalty has 
been denounced by a statute or ordi- 
nance. And, as another corollary, 
when a penalty is imposed, it is done 
by authority of thé statute or ordi- 
nance that has ‘prescribed what it 
should be. In this state, a statute 
or ordinance which should content it- 
self with announcing that a certain 
act shall be a crime or offense, with- 
out at the same time attaching a 
penalty for the doing of it, would be 
inoperative—entirely incapable of be- 
ing given any effect by the courts,” 
New Orleans v. Stein, supra. 

28. In re O’Keefe, 19 NYS 676. 

29. Inre O’Keefe, supra. 

* $0. Blake y. Pleasantville, 87 N. J. 
E7426; 95: A 118. Pali 89yINad. Ty 8583 
98 A 1084, and disappr Tomlin y, 
Cape May, 63 N. J. L. 429,.44 A 


31. Blake v. Pleasantville, 87 N. J.’ 
L.426,/95 A 113 -[aff 89 NOS. Li. 358; 
98 A 1084, and disappr Tomlin v. 
Cape May, 63 N. J. L. 429, 44 A 209]. 
See Chicago, etc., R. Co. v. Hines, 
inna A. 488 [aff 183 Ill. 482, 56 NE 

32. In re Local Option Act, 18 Ont. 
A. 572; Brunker v. Mariposa Tp., 22 
Ont. 120. ! 

83. Cooper v. Gadsden, 10 Ala. A. 
609, 65 S 715; Indianapolis Tract., 
etc., Co. v. Hensley, 186 Ind: 479, 115 
NE 934, 117 NE 854; Thorne v. 
Kearny, 100 N. J. L. 228, 126 A 6138; 
he re Local Option Act, 18 Ont. <A. 
572. 

34. Cassidy v. Macon, 8 Ga. A. 
166, 68 SE 862. 

85. State v. Razook, 179 N. C. 708, 
103 SE 67. 

36. Indianapolis Tract., etc., Co.’ 
v. Hensley, 186 Ind. 479, 115 NE 934, 
117 NE 854; Brown v. Toledo, 5 OhS 
&CP 210, 7 OHNP 435. 

37. Manor vy. Bainbridge, 136 Ga. 
gente eS EOL Ou 

38. Peo. v. Lunn, 81 Misc. 476, 143: 
NYS 401. 
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meanor.®? 
Grading punishment. 


offenses.*° 


[§ 253] 5. Sufficiency of Regulation—a. In Gen- 
The formal requisites of ordinances, by-laws, 
rules, and regulations are elsewhere discussed.*1 

b. Definiteness and Certainty—(1) In 
General. Municipal ordinances and regulations must 
To satisfy the require- 
ment for definiteness and certainty the regulation 
must prescribe a rule of action,** and must either 
expressly or by clear implication classify the per- 


eral. 
[§ 254] 


be certain and definite.*? 


39. Peo. v. Lunn, sup 

40. New Orleans v. White, 143 La. 
487, 78 S 745. 

41. See infra §§ 796-970. 

42. Ala.—Sloss-Sheffield Steel, etc., 
Co., 175 Ala. 260, 57 S 29; Kreulhaus 
v. Birmingham, 164 Ala. 623,' 51'S 
297, 26 LRANS 492; Huntsville v. 
Phelps, 27 Ala. 55; Mobile v. Yuille, 
SeeAIa.. Lois 2 O08 AmD 441; Green vy. 
Demopolis, 20 Ala. A. 115, 101 S 529 
[certiorari den 101 S 531]. 

Cal.—San Francisco Pioneer Woolen 
Factory v. Brickwedel, 60 Cal. 166; 
Ex p. Williams, (A.) 240 P 42. 

Colo.—Phillips v. Denver, 19 Colo. 
179, 34 P 902, 41 AmSR 230. 

Conn.—State v. Cederaski, 80 Conn. 
478, 69 A 19; State v. Clarke, 69 Conn. 
371, 37 A 975, 61 AmSR 45, 39 LRA 
670. 

Ga.—Hayes v. State, 11 Ga. A. 371, 
75 SE 523. 

Hawaii—Terr. v. Hop Kee, 21 Ha- 
waii 206, AnnCas1915D 1082, 

Tll..—_Consumers’ Co. v. Chicago, 298 
Tll. 339, 1381 NE 628; Chicago v. Chi- 
‘cago, ete., RCo. sha 7d LIRR SOs eels 
NE 849; McChesney v. Chicago, 213 
Till. 592, 73 NE 368; Wetmore v. Chi- 
cago, 306 Ill. 367, 69 NE 234; Mc- 
Dowell v. Peo., 204 Ill. 499, 68 NE 
379; Washburn v. Chicago, 202 Ill. 
210, 66 NE 1033; Peo. v. Birch, 201 
Ill. 81, 66 NE 358; De Witt County v. 
Clinton, 194 Ill. 521, 62 NE 780; Moll 
v. Chicago, 194 Ill. 28, 61 NE 1012; 
Beach v. Chicago, 193 Ill. 369, 61 NE 
‘1015; Kelly v. Chicago, 193 tl. 324, 
‘61 NE 1009; Peo. v. Hills, 193 Ill. 281, 
61 NE 1061; Nichols v. Chicago, 192 
Til. 290, 61 NE 435; Gage v. Chicago, 
191 Ill. 210, 60 NE 896; Willis v. 
Chicago, 189 Ill. 108, 59 NE 543; Hull 
v. Chicago, 156 Ill. 381, 40 NE 937. 

Ind.—Alles v. New Albany, 175 Ind. 
709, 98 NE 1080; Smith v. New Al- 
bany, 175 Ind. 279, 93 NE 73; Chicago, 
etc., R. Co. v. Salem, 166 Ind. Vhs 76 
NE 631; Shelbyville v. Cleveland, 
ete., R. Co., 146 Ind. 66, 44 NE 9295 
Bills v. Goshen, 117 Ind. 221, 20 NE 
115, #3) TRA: 2260; 

Iowa.—State Center v. Barenstein, 
66 Iowa 249, 23 NW 652. 

Ky. —Chesapeake, Cty GR COL Eav. 
Mellon, 162 Ky. 738, 741, "172 SW 1067 
[eit Cyc]; Arnett v. Cardwell, 136 
Ky. 14, 121 SW 964, 21 AnnCas 348. 

La.—Hammond vy. Badeau, 137 La. 
1096, 69 S 850 [cit Cyc]; State v. 
Forman, 50 La. Ann. 1022, 24 S 6038; 
Shreveport v. Roos, 35 La. Ann, 1010, 

Mass.—Com. v. Cutter, 156 Mass. 
52, 29 NE 1146; Com. v. Roy; 140 
Mass. 432, 4 NE 814. 

Mich.—In re Frazee, 68 Mich. 396, 
30 NW 72, 6 AmSR 310. 


Minn.—St. Paul. v. Schleh, 101 
Minn. 425, 112 NW 532, 118 AmSR 
638. 

Mo.—Taft v. Shaw, 284 Mo. 5381, 


225 SW 457; Becker v. Washington, 
94 Mo. 375, 7 SW 291; McGuire v. 
Wilson, (A.) 187 SW 612. 

N. J.—Central R. Co. v. Elizabeth, 
70 N. J. L. 578, 57 A 404; Glen Ridge 
Bd. of Health v. Werner, 67 N. J. L. 
108, 50 A 585; McConvill vy. Jersey 
City, 39 N. J. L. 38; State v. Zeigler, 
320N. J. Li: 262. 

N. M.—Continental Oil Co. v. Santa 


The law does not require 
that ordinances should grade misdemeanors or minor 
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sons, things, conditions, and the like upon naiek the | 


Fe, 25 N. M. 94, 177 P 742, 3 ALR 398. 
N. Y.—Kennahan vy. New York, 162 
App. Div. Bp ts 147 NYS 835; 
pan v. Young, 9 Daly- 357. 
N. C.—State v. Rice, 97 N. C. pt 


Tap- 


2 SE 180; State v. Worth, 95 N 
615; State v. Cainan, 94 N. C. 883; 
State v. Crenshaw, 94 N. C. 877; 


EO Uae v. Harris, 52 N. C. 281. 
D.—Wasem v. Fargo, 49 N. D. 
168 “190 NW 546, 25 ALR 758. 
Oh.—Xenia v. Schmidt, 101 Oh, St. 
437, 130 NE 24; Cleveland R. Co. v. 
Leis, 30 O. C. A. 369; Silia v. Canton, 
23 OhNPNS 166. 
Or.—Oregon Box, ete., Co. v. Jones 
Lumber Co., 117 Or. 411, 244 P 313. 
Pa.—Livingston v. Wolf, 136 Pa. 
519, 20 A, 551, 20: AmSR 936; Com. 
v. Corson, 86 Pa. Super. 7. 
Tenn.—Jonesboro v. Kincheloe, 148 
Tenn. 688, 257 SW 418, 32 ALR 1367; 
Farmer v. Nashville, 127 Tenn. 509, 
156 SW 189, 45 LRANS 240; Nash- 
ville v. Hager, 5 Tenn. Civ. A. 192. 
Tex.—Dallas Power, ete., Co. v. 


Carrington, (Civ. A.) 245 SW 1046; 
Ex p. Bell, 32) Tex. Cr. 308, 22. SW 
1040, 40 AmSR 778. 

Wash.—HEstes  v. Babcock, nia) 


Wash, 270, 205 P 12. 


W. Va.—Pence v. Bryant, 54 W. 
Va. 263, 46 SE 275. 
Eng.—Scott v. Pilliner, [1904] 2 


K. B. 855; Foster v. Moore, L. R. 4 
in 670; Nash v. Finlay, 20 Cox C. C. 

Can.—Carlton Woollen Co. v. Wood- 
stock, 38 Can. S. C. 411. 

B. C.—Re Arthur, 6 B. C. 323; Reg. 
v. Jim Sing, 4 B. C. 338. 

Man.—Re Cloutier, 11 Man. 220.- 

Ont.—Re Bell, 13 Ont. L. 80; Re 
Caldwell, 30 Ont. 378;. Duncan vy. 
Canadian: Paci RR. Co.,;' 21. ;Ont. 3553 
Wannamaker v. Green, 10 Ont. 457; 
Crowe v. Steeper, 46 (OMAK! QvB 87: 
Re Harris, 44 U. 6. Q. B. 641. 

[a] Regulations held invalid for 
uncertainty.—(1) An ordinance, des- 
ignating a certain newspaper to pub- 
lish election matters which failed to 
show that it represented either of the 
two principal political parties, as re- 
quired by statute, or that it was to 
supersede either of the newspapers 
previously designated to represent 
the democratic and republican par- 
ties. Kennahan v. New York, 162 
App. Div. 364, 147 NYS 835. (2) An 
ordinance prescribing that an awning 
may be upon a suitable frame. State 
v. Clarke, 69 Conn. 371, 37 A 975, .61 
AmSR 45, 39 LRA 670. (38) An ordi- 
nance providing in one part that a 
sidewalk shall be constructed of pine 
planks and in another part that it 
shall be constructed of stone. Hull v. 
Chicago, 156 Ill. 381, 40 NE 937. (4) 
An ordinance requiring motormen in 
charge of cars to exercise ‘all pos- 
sible care and vigilance” on approach- 
ing another .car and to approach 


“with the greatest care” and “under 
complete control.” Cleveland R. Co. 
Vv, eis, 30 ‘O/nC.: A369) Cb) eA n cor= 


dinance purporting to establish a new 
street grade, not showing whether 
the elevations given were above or 
below the directrix. McGuire v. Wil- 
son, (Mo. A.) 187 SW 612. (6) A 
penal ordinance which fails to cast 


regulation shall operate.*4 
for uncertainty if sufficiently definite to be under- 
stood with reasonable certainty.*® 
language of the ordinance is sufficient to manifest 
the intention of the council in its enactment, 
will not be set aside as invalid merely because its 
drafting was not skillfully done.*® 

Adopting statute or other ordinance by reference. 
An ordinance or regulation may adopt by reference 
the provisions of a state statute or other ordinances 
without rendering it objectionable for indefiniteness 
and uncertainty.** 


Ordinances are not void 
And where the 
it 


on any particular person or persons 
the duty of making repairs on leaky 
vaults.. State v. Forman, 50 La. Ann. 
1022, 24 S 603. 


43. Continental Oil Co. v. Santa 
re, 25 N. M. 94, 177 P 742, 3 ALR 


44. McChesney v. Chicago, 213 Ill. 
592, 73 NE 368; Xenia v. Schmidt, 101 
Oh. St. 487, 130 NE 24; Jonesboro ~ 
v. Kincheloe, 148 Tenn. 688, 257 SW 
418, 32 ALR 1367. 

[a] Improvement of streets. — 
Where a Statute requires an ordi- 
nance to contain a description of con- 
templated improvements, the _ lan- 
guage used must be such as will 
make known to property owners to be 
assessed and to. contractors and to 
the court what kind of improvement 
is contemplated, otherwise the ordi- 
nance is void. McChesney vy. Chicago, 
213 Till. 592, 73 NE 368; Xenia v. 
Schmidt, 101 Oh. St. 437, 130 NE 24. 

[b] A penal ordinance should be 
framed in terms sufficiently clear and 
definite to show what it intends to 
require or to prohibit and punish, so 
that any person could read it and 
know whether or not he was violat- 
ing the law. Taft v. Shaw, 284 Mo. 
531, 225 SW 457. 

Discriminatory regulations gener- 
ally see supra § 231. 

45. Horr & B. Mun. Ord. § 193; 
Geiger v. Schmitt, 186 Ind. 292, 116 
NE 50; Smith v. New Albany, L775 
Ind. 279, 93 NE 73. 

[a] Ordinances held not invalid 
for uncertainty.—(1) Sloss-Sheffield 
Steel, etc., Co. v. Smith, 175 Ala. 260, 
57 S 29; Rowe v. Reneer, 99 SW 250, 
30 KyL 545; New Orleans v. Man- 
giarisina, 139 La. 605, 71 S 886; Pet- 
tus v. Weyel, (Tex. Civ. A.) 225 SW 
19T:* Wxypr Vaughan, 93) Mexiterss1 1, 
246 SW 3878. (2) An ordinance pro- 
viding that no person shall drive or 
operate any vehicle other than in a 
careful and prudent manner, so as not 
to collide with, or strike against, any 
other object. Estes v. Babcock, 119 
Wash, 270, 205: P 12. (¢3)) An ordi- 
nance fixing water rates which gives 
every householder the option to re- 
quire a meter upon his premises to 
be placed there by the water com- 
pany, at its expense, and to pay for 
the water furnished at rates differ- 
ent from the house rate, ig not in- 
valid as leaving the rates indefinite 
or uncertain. Spring Valley Water. 
Works v. San Francisco, 82 Cal. 286, 
ea 910, 1046, 16 AmSR 116, 6 LRA 
5 

46. Whitley v. Stephens, 184 Ky, 
277, 211 SW 770. 

Formal Reise ahies of ordinance see 
infra §§ 801-810. 

47. Ex p. Davis, 200 Ala. 486, 437, 
76 S 368; Sloss-Sheffield Steel, etc., 
Co. v. Smith, 175 Ala, 260, 57 ‘s 29; 
ooo’. v. Davis, 15 Ala. A. 606, 

“Tf the ordinance must be consist- 
ent with the statutes, then we see 
no objection to the theory that an 
ordinance may follow the statutes, by 
adopting them, as was done in this 
case (in so far asa statutory offense 
can be made an offense against the 
municipality), without setting out in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


" § 255] 


[§ 255] (2) Prescribing Punishment or Penalty. 
‘Penal regulations should be so framed as to permit 
In ordinanees and 
by-laws the penalty must be certain.*® Except as it 
may be noted hereinafter,®°° it is generally held 


of their enforcement as such.*§ 


that, in the absence of inhibition, 


by-law is not rendered void by the magisterial dis- 
cretion conferred by it to vary the fine, within ex- 
press limits, according to the enormity of the of- 


fense,°* or that the imprisonment 


than a specified time or greater than a time named,°*? 
or that the fine shall not exceed a named sum, or 
the imprisonment extend beyond a specified time.** 
And it has been held that it is within the power of 
the legislature to confer upon the governing body 
of a municipal corporation the power to ‘provide 
by ordinance that the court may impose a fine or 
penalty, the amount of which, within certain limits, 
shall be within the diseretion of the court.®4 
ordinance or by-law which prescribes a minimum 
penalty but does not fix a maximum, thus leaving 


the ordinance the statutes so adopted. 
It could not, by so embodying the 
adopted laws, be rendered any more 
certain or definite, because it cannot 
be inconsistent with the statutes, and 
must in legal effect follow them if it 


deal with the same subject.” Ex p. 
Davis, supra. 
48. Mich.— Melconian vy. Grand 


Rapids, 218 Mich. 397, 188 NW 521. 

N. ¥.—Peo.’v. Harden, 110 Misc. 72, 
179 NYS 732; In re O’Keefe, 19 NYS 
676. 

Oh.—Brewn vy. Toledo, 5 OhS&CP 
210, 7 OhNP 435. , 

Tex.—Ex p. Von Koenneritz, 97 
Tex. Cr. 294, 261 SW 570. 

Utah.—Moorehouse vy. Hammond, 60 
Utah 593, 209 P 883. 

Penalty prescribed by statute see 
infra § 274. 

49. Ala.—Huntsville v. Phelps, 27 
Ala. 55; Mobile v. Yuille, 3 Ala. 137, 
36 AmD 441, 

Cal.—In re Ah You, 88 Cal. 99, 25 
P 974, 22 AmSR 280, 11 LRA 408. 

Iowa.—State v. Babcock, 112 Iowa 
250, 88 NW 908. 

Ky.—Arnett v. Cardwell, 135 Ky. 
14, 121 SW 964, 21 AnnCas 348. 

Mich.—In re Frazee, 63 Mich. 396, 
30 NW 72, 6 AmSR 310. 
ae J.—State v. Zeigler, 32 N. J. L. 

N. C.—State v. Irvin, 126 N. C. 989, 
35 SE 480; State v. Worth, 95 N. C. 
615; State v..Cainan, 94 N. C. 883; 
State v. Crenshaw, 94 N. C. 877; 
Louisburg v. Harris, 52 N. C. 281. 

Pa.—Washington Borough y. Sher- 
wood, 9 Pa. Dist. 766. 

Eng.— Wood v. Searl, J. Bridgm. 
139, 123 Reprint 1257; Piper v. Chap- 


pell, 14M. & W. 624, 153 Reprint 
a. 
[a] Option between fine or im- 


prisonment.—A town ordinance re- 
quiring the removal of all signs pro- 
jecting or suspended over the side- 
walks, and providing that, any person 
violating such ordinance ‘ ‘shall, upon 
conviction before the Mayor, be fined 
fifty dollars, or imprisoned thirty 
days,” is not void for uncertainty, 
because it gives the mayor the dis- 
eretion to impose the penalty of 
either fine or imprisonment. State 
WMeldises, 126 N.C, 10147 35) SE 478, 


48 LRA 446 
50. See infra text and notes 57-61. 
51. Ala.—Huntsville v. Phelps, 27 


Ala. 55 [overr Mobile v. Yuille, 3 3 Ala. 


137, 36 AmD 441]. 


Fla.— Atkins v. Phillips, 26 Fla. 
281, 8 S 429, 10 LRA 158. 
Hawaii.—Terr. v. Hop Kee, 21 Ha- 


oe 206, 210, AnnCasi915D 1082 [cit 
ye]. 
Ind.—Bills v. Goshen, 117 Ind. 221, 
20 NE 115, 3 LRA 261. 
Ky.—Arnett v. Cardwell, 135 Ky. 
14, 121 SW 964, 21 AnnCas 348. 
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an ordinance or 


shall not be less 


An 


Minn.—State v. Cantieny, 34 Minn. 
1, 24 NW 458. 

N. J.—Atlantie City v. Crandol, 67 
N. J. L. 488, 51 A 447 [overr Tom- 
lin v. Cape May, 63 N. J. L. 429, 44 
A 209]; McConvill v. Jersey City, 39 
N. J. L..-38 [dist State v. Zeigler, 
32 N. J. L. 262] (on the ground that 
the charter considered in that case 
required an action of debt to be 
brought for the penalty and that the 
charter considered in the instant case 
contained no such provision). 

“The better rule seems to be that 
it is definite enough to set limits to 
the amount of the fine that may law- 
fully be exacted, or the length of the 
imprisonment that may be inflicted.” 
Horr & B. Mun, Pol. Ord. § 89 [quot 
Bills v. Goshen, 117 Ind. 221, 228, 
20 NE 115, 3 LRA 261]. 

[a] Discussion of rule.—‘“In the 
ease before us, it is not denied that 
the municipal corporation had the 
right, under its charter, to impose a 
fine; but it is insisted, that the by- 
law is void for uncertainty, upon the 
authority of Mobile vy. Yuille, 3 Ala. 
137, 36 AmD 441. In that case, as in 
this, the by-law authorized the in- 
fliction of a penalty not exceeding 
fifty dollars, and it was held void. 
The court said, the penalty must be 
a sum certain, and cannot be left to 
the arbitrary assessment of the cor- 
poration court, to be determined ac- 
cording to the nature of the offence. 
The court further add, ‘The reason 
assigned is, that it permits the corpo- 
ration to be a judge in its own _case’; 
citing Angell & Ames on Corpora- 
tions, p. 200, and Wilcox on Municipal 
Cor. 152, § 308. These two elemen- 
tary writers certainly sustain the 
view taken by the court in the case 
cited; but when the cases are exam- 
ined upon which they rest, it will be 
found that they do not sustain them, 
except perhaps the case of Wood v. 
Searl, J. Bridgm. 139, 123 Reprint 
1257; and this case we do not think 
can be supported, so far as it rests 
upon the uncertainty of the law. In- 
deed, the Court of Exchequer, in 
Piper v. Chappell, 14 M. & W. 628, 
153 Reprint 625, has virtually de- 
parted from that case, and has af- 
firmed the validity of a by-law sub- 
stantially the same in principle with 
the one before us. That the corpora- 
tion is made the judge in its own 
case, is no objection, since it applies 
equally whether the penalty is for a 
specific Sum, or fixed within certain 
limits. The question whether the or- 
dinance has been violated, is to be 
determined, in either case, by the cor- 
poration. The penalty is any sum 
less than fifty dollars. A reasonable 
discretion is given, to be exercised 
within certain limits; and we can see 
no objection which could be urged to 
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to the court the power to impose any fine in excess 
of the sum stated, 
some jurisdictions it is held that if the proceeding 
to recover the penalty is that of an action of debt, 
and only that,°® the precise amount of the penalty 
must be fixed by the by-law or ordinance, and that 
it cannot be left to magisterial discretion.®” 
Charter inhibition. 
_to some charters or statutes it has been held that. 
the governing body has no power to delegate the 
discretion to fix the penalty to the court, and that 
it must be fixed by certain amount by such body.°8 
As legislative or judicial question. 
have made a distinction between the fixing of a 
penalty when it involves a judicial act and when it 
involves a legislative act.°® In accordance they have 
held that, when the authority to impose a penalty, 
conferred upon the legislative body of a municipal 
corporation, involves a purely legislative discretion, 
such body itself must exercise such discretion by 
fixing the precise sum of such penalty.°° Where the 


is void for uncertainty.°> In 


Under the construction given 


Some cases 


such by-law, which could not, with 
equal propriety, be made to any law 
investing courts or. juries with dis- 
cretion in apportioning the fine to the 
offence, being restricted within rea- 
sonable bounds.” Huntsville v. 
Phelps, 27 Ala. 55, 57 [overr Mobile 
v. Yuille, 3 Ala. 137, 36 AmD 441]. 

52. Arnett v. Cardwell, 135 Ky. 14, 
121 SW 964, 21 AnnCas 348, 

53. Arnett v. Cardwell, supra. 

54. In re Ah You, 88 Cal. 99, 25 
P 974, 22 AmSR 280, 11 LRA 408; 
Rosencrans vy. Eatontown Tp., 80 N. 
J. L. 227, 77 A 88; Atlantie City v. 
France, 74 N. J. L. 389, 65 A 894 [aff 
Pew J. L. 910, 70 A 163, 18 LRANS 

55. Arnett v. Cardwell, 135 Ky. 14, 
121 SW 964, 21 AnnCas 348. 

56. See infra § 609. 

57. Rosencrans vy. Hatontown Tp., 
80 N. J. L. 227, 77 A 88; State v. 
Clinton, 53 N. J. L. 329, 21 A 304 
[foll Melick v. Washington, 47 N. J. 
L. 254; State v. Zeigler, 32 N. J. L. 
262, and expl and dist McConvill v. 
Jersey, City; 39: N.S. a2) 3813 State 
v. Irvin, 126 N:; C. 989, °35 SE 430; 
State v. Worth, 95 N. C. 615; State 
v. Cainan, 94 N. C. 8838; State v. 
Crenshaw, 94 N. C. 877; Louisburg v. 
Harris, 52 N. C. 281. But see Lake- 
wood Tp. v. Havens, 76 N. J. L. 169, 
68 A 11138 (the report of the case does 
not disclose what the procedure to 
enforce the ordinance was, whether 
by action of debt or by summary con- 
viction). 

58. Tomlin v. Cape May, 63 N. J. 
L. 429, 44 A 209; Young, ete., Amuse- 
ment Co. v. Atlantic City, 60 N. J. L. 
125, 837 A 444; Slocum y. Ocean Grove 
Camp Meeting Assoc., 59 N. J. L. 110, 
35 A 794; Poughkeepsie v. King, 38 
Div. 610, 57 NYS 116. 

“The statute authorizes the 
board of trustees ‘to fix and pre- 
scribe penalties’ for the violation of 
its ordinances, and this power cannot 
be delegated by the board to the jus- 
ticé of the peace before whom the 
prosecution is had. In order to make 
effectual a prosecution for failure to 
observe the provision of an ordinance, 
the board of trustees must them- 
selves fix the exact amount of the 
penalty to be imposed.” Slocum v. 
Ocean Grove Camp Meeting Assoc., 
SON ay ee Os Pe 3'b TAS Tide 

[b] “Fixed penalties.’"—Under a 
special charter empowering the city 
to ordain “fixed penalties,’ it must 
prescribe the precise amount of the 
penalty. Poughkeepsie v. King, 38 
App. Div. 610, 57 NYS 116. 

59. See Lambertville v. Applegate, 
732 N. J. L. 110, 62 A 270. 

60. Lambertville v. 
supra. 
fa] 


“The penalty is to be ‘imposed 
for revenue.’—This singular provision 


Applegate, 
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fixing of the amount of the penalty presents a ju- 
‘dicial question arising from the circumstances of 
'each ease that calls for its imposition, the exercise 
of such right by a magistrate within limits pre- 
'seribed by the legislative body of the municipality 
is not deemed a delegation by such body of its au- 
thority, but only a mode for its more efficient 


exercise.*! 


[§ 256] 6. Initiative and Referendum.* 
absence of an inhibitory constitutional provision 
the initiative and referendum plans of government 
may be established for a municipal corporation 
either by legislative act®* or by a freeholders’ char- 
Such provisions have 
been sustained as against the objection that they 
are inconsistent with a republican form of govern- 
A municipal council of a municipal cor- 
poration, operating under a freeholders’ 


ter,®* as the case may be. 


ment.®® 


seems to invoke the exercise of the 
taxing power ... in conjunction with 
the police power, and to require that 
the impost should be graduated, not 
so much by the circumstances of the 
particular case as by the needs of 
the municipality within reasonable 
bounds. The ascertainment of the 
sum to be charged for this latter 
object is nota judicial function. - 
Our conclusion is that the council 
should have prescribed an exact pen- 
alty.’” Young, etc., Amusement Co. 
v. Atlantic City, 60 N. J. L. 125, 
126, 37 A 444, 

e1. Lambertville v. Applegate, 73 
+ Le 110,62, A270. 


62. See also infra §§ 946-970. 

63. See cases infra note 65. 

64 See supra § 27; and infra 
Selb: 

65. Eckerson v. Des Moines, 137 
Towa 452, 115 NW 177; Watker v. 
Spokane, 62 Wash. 312, 113 P 775, 


AnnCasi1912C 994. 
tional Law § 374. 
{a] “This doctrine is based upon 
the distinction between the constitu- 
tion of the United States and the con- 
stitutions of the different states. 
The constitution of the United States 
is a grant of power; that is to Say, 
Congress was granted such powers 
only as were expressed in the grant. 
The remaining powers rested in the 
people. And when looking for the 
powers of Congress, we search for 
powers delegated. While the consti- 
tution of the state is simply a limi- 
tation upon the powers of the legisla- 
ture, and all power which is not lim- 
ited by the constitution inheres in 
the legislature as a representative 
body, and primarily in the people. 
Hence, as applied to this particular 
case, the only limitation on the part 
of the powers of the city government 
to enact laws through the medium 
of a charter is that they shall be in 
accordance with general laws; and 
the legislature, aS we have seen, be- 
ing the depositary of authority under 
the constitution, we can look for re- 
strictions upon the rights of the peo- 
ple only to the general laws.” 
Walker v. Spokane, 62 Wash. 312, 324, 
113 P 775, AnnCas1912C 994, 4 
| 66. Galindo v. Walter, 8 Cal. 
234, 96 P 505. 
67. Galindo v. Walter, supra. 
68. See infra § 784 et seq. 
69. Permits for: 
Building see infra § 373 et seq. 
Explosives see infra § 434. 
Garage see Livery-Stable and Garage 
Keepers § 7. 
Gasoline ered stations see Motor 
Vehicles 42 C. J. p 563. 
Livery stables see Livery-Stable and 
Garage Keepers § 7. 
Markets see infra § 506. 
Plumbers see infra § 541. 
Public meetings see infra § 549. 
Consent of property owners sec 
supra § 245, 


See also Constitu- 


A. 


MUNICIPAL CORPORATIONS 


CUS F 


[§§ 255-258 


which charter has no provision for a referendum, 
has no power to confer such power on the electors 
of the corporation,®* such action being regarded as 
a delegation of the’ legislative power of the coun- 


[§ 257] 7. Investigations by Governing Bodies. 
Governing bodies of municipal corporations may, 


through committees, make an investigation into mat- 


In the, 


charter, 
Delegation of power see supra 
§' 237. 
70. Power to regulate implying 


power to permit see supra § 250. 

71. See cases infra note 72. 

72. U. S—Western Union Tel. Co. 
v. Charleston, 56 Fed. 419 [aff 153 
U. S. 692, 14 SCt 1094, 38 L. ed. 871]; 
Laundry License Case, 22 Fed. 701; 
Ward v. Washington, 29 F. Cas. 
No. 17,163, 4 Cranch’ GC, C. 232: 

Ala.—Ex p. Montgomery, 64 Ala. 
463; Mobile v. Yuille, 3 Ala. 137, 36 
AmD 441. 

Ark.—Hot Springs v. Rector, 76 SW 
seers Russellville v. White, 41° Ark. 
485 

Cal.—Los Angeles County v. Hiken- 
berry,.131 Cal. 461) 63 P 766; Ex p. 
Fisk, '72 Cal. 125, qty LOE "Matter 
of Guerrero, 69 Cal. 88, 10 P 261; 
Hood v. Melrose, 24 Cal. A. 355, 141 
PP 396: 

Colo.—Averch v. Denver, 78 Colo. 
246, 242 P 47. 

Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn, 632, 134 A 77. 

Foe ese v. Thiesen, 78 Fla. 47, 
82 S 607. 

Ga.—Fitts v. Atlanta, 121 Ga. 567, 
49 SE 793, 104 AmSR 167, 67 LRA 
803; Daus v. Macon, 103 Ga. av4sie3. 0 
SE 670. 


Tll.—Grace Missionary Church v. 
Zion, 300 Ill, 518, 133 NE 268; Kins- 
ley v. Chicago, 124 Ill. 359, 16 NE 


260; U. S. Distilling Co. v. Chicago, 
112 21k 193 Chicago iversarrtee,) L00 
Ill. 57; (Chieago Packing, ete., Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545; Van 
Inwagen y. Chicago, 61 Ill. 81; Tlli- 
nois» Mut.-F. Ins, Co. v. Peoria, 29 
Ili. 180; Ballard v. Chicago, 69 Ill. A. 


638; Bull-v.n Quincy, (9) TNs 5 An 27 
[aft 106 Ill. 337]. 

Ind.—Indianapolis v. Bieler, 138 
Ind. 30, 36 NE 857; Huntington v. 


Cheesbro, 57 Ind. 74,” 

Ilowa.—Lane-Moore Lumber Co. v. 
Storm Lake, 151 Iowa 130, 130 NW 
924; Burlington v. Lawrence, 42 Iowa 
681; Burlington v. Kellar, 18 Iowa 59. 

Kan.—Smith v. Hosford, 106 Kan. 
363, 187 P 685 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025; Simrall v. Coving- 
ton, 90 Ky. 444, 14 SW 369, 12 KyL 
404, 29 AmSR 398, 9 LRA 556. 

La.—State v. New Orleans, 154 La. 
271, 97 S 440, 33 ALR 260; New Or- 
leans v. New Orleans City, etc. R. 
Co., 40 La. Ann. 587, 4 S 512; Mer- 
chants’ Mut. Ins. Co. v. Blandin, 24 
La. Ann, 112; New Orleans v. Guil- 
lotte, 14 La. ‘Ann. 875. 

Md. —Tighe v. Osborne, 133 A 465; 
Farmers’, -6te., Cov v. Salisbury, 136 
Ma. 617, Di teAws 112% 

Mass.—Lincoln vy. Boston, 148 Mass. 
578, 20 NE 3829, 12 AmSR GON aS 
LRA 257. 

Mich.—Love v. 
Ct., 128 Mich. 545. 87 NW 785, 55 
LRA 618; Grand Rapids v. Newton, 
111 Mich. 48, 69 NW 84, 66 AmSR 


Judge Recorder’s, 


ters concerning which they propose to legislate.** 

[§ 258] 8. Permits®°—a. In General. 
most frequent methods used by municipal corpora- 
tions for the exercise of their powers of regulation’? 
is by requiring permits to be obtained from the 
council or a public board or other official for the 
doing of certain acts,’! and it is generally held that 
such is’a proper method and within the powers of 
the corporation.72 But the grant or refusal of such 


One of the 


387, 35 LRA 226; Van Baalen v. Peo., 
40 Mich. 258. ; 
Minn.—State v. Schoenig, 72 Minn. 
528, 75 NW 711. : 
Miss.—Porter v. Water Valley, 70 
Miss. 560, 12 S 828. 
Mo.—St. Louis v. F. Meyrose Lamp 


Mfg. Co., 139 Mo. 560, 41 SW 244, 
61 AmSR 474; Bichenlaub v. St. 
Joseph, 113 Mo. 395, 21 SW 8, 18 


LRA 590; St. Louis v. Sternberg, 69 
Mo. 289; Kansas City v. Oppenheimer, 
100 Mo. A. 527, 75 SW. 174; Farm- 
ington v. Rutherford, 94 Mo. A. 328, 
68 SW 838; Lamar v. Adams, 90 Mo. 
pegs St. Joseph y. Dye, 72 Mo. A. 

Nebr.—Littlefield v. State, 42 Nebr. 
223, 60 NW: 724, 47 AmSR 697, 28 
LRA 588; State Vv. Kearney, 25 Nebr. 
ae 41 NW 175, 13 AmSR 493. 

J.—North Hudson County R. Co. 
v. visbokes, 41 N. J. L. 71; Manning 
v. Hague, (Sup.) 128 A 375. 

N. Y.—Peo. v. Mulholland, 82 N. Y. 
324, 37 AmR 568; Peo. v. Miller, 161 
App. Dive 1238; 146 NYS 403; Matter 
of New York, 122 App. Div. 741, 107 
NYS 484; In re Cherry, 201 App. Div. 
856, 193 ‘NYS 57; Buffalo vy. Hill, 79 
App. Diy. 402, 79 NYS 449; Jones 
v. Foster, 43 App. Div. 33,59 NYS" 738. 

. C.—State v. Eubanks, 154 N. C. 
628, 70 SE 466. 
ooo .—Thomas v. Mt. Vernon, 9 Oh. 

Pa.—Beaver Valley Water Co. v. 
Conway Borough, 213 Pa. 225, 62 A 
844; Wilkes- Barre y. Garebed, 9 Kulp 
273; Mahonoy City v. Pennsylvania 
Theater Co., 3 SchuylkillLegRee 160; 
Brownbach vy. North Wales, 44 Wkly 
NC 258. 

S. C.—Hill v. Abbeville, 
me 38 SE 11; 

OSC. 628. 

ict D.—Mobridge v. Brown, 39 S. D. 
270, 164 NW 94, 

93 


Tenn. —Hunter 
Tenn. 571, 26 SW 828; Hodges v. 
Nashville, 2 Humphr. 61; Columbia 

1 Humphr, 232, 34 AmD 


v. Beasly, 
646. 

Tex.—Focke v. Heffron, (Civ. <A.) 
197 SW 1027; Hirshfield v. Dallas, 29 
Tex. A. 242,15 SW 124, 

TOR Vita Baas 


Vt.—State v. Bevins, 
41, A 655; St. Johnsbury Vv. Thomp- 
son, 59 Vt. 300, 9 A 571, 59. AmR 
731; In re Snell, 58 Vt. 207, 1 A 566; 
Winooski & Gokey, 49 Vt. 282. 
ash.—State v. Fleming, 129 
646, 225 P 647. 3 vi Page 
W. Va.—Fellows v. Charleston, 62 
W. Va. 665, 59 SH 623, 125 AmSR 
990, 13 LRANS 737, 18 AnnCas 1185, 
Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 
25 [foll Thomas Cusack Co. v. Mil- 
waukee, 158 Wis. 100, 147 NW 30]. 
Man.—Re Elliot, 11’ Man. 358. ' 
Ont.—Re Nash, 133) UU; Cs On B18, 
Sask.—Rex yv. Shamrock Fuel Co., 
19 Sask. L. 15, [1924] 4 DomLR 863, 
{[1924] 3 West Wkly 454, 


591 Ss. 
State v. Charleston, 


v. Memphis, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 258] 


permit cannot be left to arbitrary discretion,"* either 
of the council or governing body’ or of some mu- 
Ordinances or regula- 
tions requiring permits from designated officials or 


nicipal board’ or official.?® 


73. U. S.—yYick Wo v. Hopkins, 


118 U. S. 356, 6 SCt 1064, 30 L. ed. 
oa Heerdt v. Portland, 8 F. (2d) 


Ala.—Montgomery v. West, 149 Ala. 
311, 42 S$ 1000, 128 AmSR 33, 9 
LRANS 659, 13 AnnCas 651. 

Cal.—In re Messenheimer, 82 Cal. 
A. 808, 163 P 869; In re Wisner, 32 
Cal. A. 637, 163 P 868. 

Colo.—Weicker Transfer, etc., Co. v. 
Denver, 75 Colo. 475, 226 P 857; Cur- 
ran Bill Posting, etc., Co. v. Denver, 
ie Colo. 221, 107 P 261; 27 LRANS 

Conn. —Ingham vy. Brooks, 95 Conn. 
317, 111 A 209. 

Fla.—Ellis v. Thiesen, 78 Fla. 47, 
82 S 607. 

Oe eee v. Cavallini, 210 Ill. 

Ind.—Park Hill Dev. Co. v. Evans- 
ville, 190 Ind. 432, 130 NE 645; Plym- 
outh v. Schultheis, 135 Ind. 339, 701, 
35 NE 12, 14; Richmond vy. Dudley, 
129 Ind. 112, 28 NE 312, 28 AmSR 
180, 138 LRA 587. 

Kan.—Smith v. Hosford, 106 Kan. 
363, 187 P 685;.Anderson v. Welling- 
ton, 40 Kan. 173, 19 P.719, 10 AmSR 
175, 2 (UuRAs 110; 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025; Slaughter v. Post, 
214 Ky. 175, 282 SW 1091; Bloom- 
field v. Bayne, 206 Ky. 68, 266 SW 
885; Com. vy. House, 177 Ky. 829, 
198 SW 218; Monticello v. Bates, 169 
Ky. 258, 188 SW 555. 

La.—State v. Harrison, 161 La, 218, 
108 S 421; State v. Deffes, 45 La. 
Ann. 658, 12 S 841; State v. Dubarry, 
44 la.-Ann. 1117, 11S 718: 

Md.—Tighe’ v. Osborne, 131 A 801; 
Farmers’, etc., Co. v. Salisbury, 136 
Md. 617, 111 A 112; Hagerstown v. 
Baltimore, etc., R. Co., 107 Md. 178, 
68 A 490, 126 AmSR 382. 

Mass.—Com. v. Atlas, 244 Mass. 
78, 188 NE 243; Foss v. Wexler, 242 
Mass. 277, 136 NE 248; Kilgour v. 
Gratto, 224 Mass. 78, 112 NE 489; 
Goldstein v. Conner, 212 Mass. 57, 98 
NE 701; Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 

Mich.—In re Frazee, 63 Mich. 396, 
30 NW 72, 6 AmSR 3810. 


Nebr.—State v. Withnell, 78 Nebr. 


33, 110 NW 680, 126 AmSR 586, 8 
LRANS 978. 

N. J.—Keavey v. Randall, (Sup.) 
122 A 379; South Orange v, Heller, 


92. N. Js Ba. 505,°113 A 697. 

N. C.—State.v. Tenant, 110 N.C. 
ys 14 SE 387, 28 AmSR 715, 15 LRA 
423. 

Oh.—Silverton v. Davis, 10 Oh. Cir. 
Cr IN. 5:80.30 Ob.Cir., Cty5237 ix yp: 
Lewis, 14 OhNPNS 609. 

Pa.—Chambersburg vy. Forney, 25 
Pa.,..Cor 296. 

S. D.—Mobridge v. Brown, 39 Se UD: 
270, 164 NW 94. 

Tex.—Spann vy. Dallas, 111 Tex. 350, 
235 SW 513, 19 ALR 1387. 

Wash.—Nolan v. Blackwell, 123 
Wash. 504, 212 P 1048. 

Ww. Va.—State v. Ripley, 95 W. Va. 
521, 121 SE 725. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712 
[19191 3 WestWkly 696; Re Elliott, 
11 Man. 358. 

Ont.—Re Nash, 33 U. C. Q. B. 181. 
' Sask.—Rex v. Shamrock Fuel Co., 
19 Sask. L. 15, £19241 4 DomLR 863, 
[1924] 3 WestWkly 454. 

[a] Discussion of rule.—‘‘Where 
the business or act prohibited is not 
unlawful, or dangerous to the public 
health, safety or welfare, but is one 
which may be carried on without 
danger to the public welfare and one 
which may ordinarily be carried on, 
circumscribed by conditions common 
to all in that business, and conditions 
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which may be determined by the mu- 
nicipal authorities, it is necessary 
that the ordinance of regulation 
should establish the conditions, and 
thus prescribe the rule of action or 
standard by which this business shall 
be conducted. ... If the ordinance, 
instead of prescribing the conditions 
for carrying on the business or using 
one’s property, leaves to some official 
the determination of whether this 
shall be carried on, and if so, how it 
shall be done, it restricts the right 
which everyone has over his own 
property by leaving it to the will of 


the official. The official may, upon 
the same facts, treat different citi- 
zens differently; to some he ‘may 


grant permission, to others deny it, 
and that, too, of a business ordina- 
rily perfectly lawful. And if the offi- 
cial is permitted to so decide, he 
exercises his discretion over a sub- 
ject-matter for which a general, uni- 
form rule may be made prescribing 
the conditions upon compliance with 
which each citizen may secure like 
treatment. A municipal regulation of 
this character is contrary to the 
Fourteenth Amendment, as well as to 
our own State Constitution.” Ingham 
y sine 95, Conn... 31% 329; 12 A 
09. 

[b] “An elaborate discussion of 
the principle will be found in the 
case of Yick Wo v. Hopkins, 118 U.S. 
356, 6 SCt 1064, 30 L. ed. 220.” Mont- 
gomery v. West, 149 Ala. 311, 315, 42 
S 1000, 123 AmSR 33, 9 LRANS 659, 
13 AnnCas 651. 

[c] “The rule is well established 
that municipal ordinances placing re- 
strictions upon lawful conduct or the 
lawful use of property must, in order 
to be valid, specify the rules and 
conditions to be observed in such 
conduct or business; and must admit 


of the exercise of the privilege of all 


eitizens alike who will comply with 
such rules and conditions; and must 
not admit of the exercise, or of an 


opportunity for the exercise, of any’ 


arbitrary discrimination by the mu- 
nicipal authorities between citizens 
who will so comply.’’ Monticello v. 
Bates, 169 Ky. 258. 266, 183 SW _ 555. 

[d] Conducting business.—Com. v. 
Maletsky, 203 Mass. 241, 89 NE 245, 
24 LRANS 1168. i 

{e] Ordinance or regulation hel¢ 


not arbitrary.—Monticello v. Bates, | 


169 Ky. 258, 188 SW 555. 

74, U. S.—Heerdt v. Portland, 8 F. 
(2d) 871. 

Ala.—Montgomery v. West, 149 Ala. 
Sit, 42.) St 11000, 1123 AmSR aiciay a) 
LRANS 659, 13 ‘AnnCas 651. 

Til. —Rohrbach v. Cavallini, 210 Tl. 
A; 2182. 

Ind.—Plymouth vy. Schultheis, 135 
Ind. 339, 701, 35 NE 12, 14; Rich- 

} mond vy. Dudley, 129 Ind. 112, 28 NE 
312. 28 AmSR 180, 13 LRA 587. 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 

143, 284 SW 1025; Slaughter v. Post, 


914 Ky. 175, 282 SW 1091; Com. v. 
House, 177 Ky. 829, 198 Sw 218. 
Wa.—ctatem ve Harrison, 161 La. 


218, 108 S 421; State v. Dubarry, 44 
La. Ann, 1117, 41 S 718. 

Mass. Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 


Mich.—In re Frazee, 63 ‘Mich. 396, 
30 NW 72, 6 AmSR 310. 
Nebr.—State v. Withnell, 78 Nebr. 


33, 110 NW 680, 126 AmSR 586, 8 
LRANS 978. 

N. J.—Keavey v. Randall, (Sup.) 
122 Aes 79. 

Oh.—Ex p. Lewis, 14 OhNPNS 609. 
One ea ae Nash, Soy arcs QaaB: 
it 

[a] Discussion of rule.—‘It [is] 


. essential to the validity of mu- 


nicipal ordinances placing restrictions | 
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boards in order to be valid must contain the con- 
ditions under which applicant is entitled to his per- 
mit ;*° otherwise, such ordinances or regulations may 
amount to an unwarranted delegation of municipal 


upon the lawful use of property that 
they specify the rules and conditions 
to be observed in such business and 
admit of the exercise of the privi- 
lege by all citizens alike who comply 
with such rules and conditions, and 
that they do not admit of the exer- 
cise, or of an opportunity for the 
exercise, of any arbitrary discrimina- 
tion by the municipal authorities be- 
tween citizens who comply with such 
rules and conditions. Here the ordi- 
nance is almost identical with that 
held to be invalid in that case. It 
gives no effect to the character of the 
building and prescribes no standard 
with which the citizens must comply 
or by which the discretion of a coun- 
cil is to be controlled. On the con- 
trary, it gives to the council the 
arbitrary power to discriminate be- 
tween the citizens of the city by 
granting a permit to one and refus- 
ing a permit to another, although the 
circumstances and conditions 1aay be 
exactly the same.’ Com. v. House, 
177 Ky. 829, 83/0, 198 SW 218. 

75. Ky _—Monticello v, Bates, 169 
Ky. 258, 133 SW 555. 

Mad. —Hagerstown v. Baltimore, ete., 
R. Co., 107 Md. 178, 68 A 490, 126 
AmSR’ 382. 

Mass.—Com. v. Atlas, 244 Mass. 78, 


138 NE 243; Com. v. Maletsky, 203 
ceria 241, 89 NE 245, 24 LRANS 


Mich.—In re Frazee, 63 Mich. 396, 
30 NW 72. 6 AmSR 310. 

Nebr.—State v. Withnell, 78 Nebr. 
33, 110 NW 680, 126 AmSR 586, 8 . 
LRANS 9738. 

Pa.—Chambersburg v. Forney, 25 
Pa. Co. 296. 

Tex.—Spann v. Dallas, 111 Tex. 350, 
235 SW 513, 19 ALR 1387. 

Man.—Re Elliott, 11 Man. 358. 

76. U. S—Heerdt v. Portland, 8 F. 
(20) 871. 

Ala.—Montgomery v. West, 149 
Ala. 311, 42 S 1000, 123 AmSR 33, 
9 LRANS 659, 18 AnnCas 651. 

Colo.—Curran Bill Posting, ete., Co. 
v. Denver, 47 Colo. 221, 107 P "261, 
27 LRANS 544. 

Conn.—Ingham vy. Brooks, 95 Conn. 
317, 111 A 209. 

Til.—Cicero Lumber Co. v. Cicero, 
176 Ill. 9, 51 NE 758, 68 AmSR 155, 
42 LRA 696. 

Ind.—Park Hill Dev. Co. v. Evans- 
ville, 190 Ind. 432, 130 NE 645; Plym- 
outh v. Schultheis, 135 Ind. 339, 701, 
35 NE 12, 14. 

40 


Kan.—Anderson y. Wellington, 


Kian; 273, 19)<P (719, 10i-AmSR Fh, 
2 ALR 110. 
Ky.—Lovell v. Mt. Vernon, 215 Ky. 


1438, 284 SW 1025; Slaughter v. Post, 
214° Ky. 175, 282 Sw 1091; Bloomfield 
v. Bayne, 206 Ky. 68, 266 SW 885; 
Com. v. House, 177 Ky. 829, 198 Sw 
218; Monticello v. Bates, 169 Ky. 
258, 188 SW 555. 

La.—State v. Harrison, 161 La. 218, 
108 S 421. 

Md.—Hagerstown v, Baltimore, etc., 
RR. Coyote Mares 6sieA 490, 126 
AmSR 382. 

Mass.—Com. v. Atlas, 244 Mass. 
78, 188 NH 243; Kilgour v. Gratto, 
224 Mass. 78, 112 NE 489; Com. v. 
Maletsky, 203 Mass. 241, 89 NE 245, 
24 LRANS 1168. 

Mich.—Harrigan, etc., Co. v. Bur- 
ton, 224 Mich. 564, 195 NW 60, 33 
ALR 142; In re Frazee, 63 Mich. 396, 
30 NW 72, 6 AmSR 310. 

Nebr.—State v. Withnell, 78 Nebr. 
33, 110 NW 680, 126 AmSR 586, 8 
LRANS 978. 

Oh.—Silverton v. Davis, 10 Oh: Cir. 
Gta NewS) 60; 830; Ob..aCin cOti; 523i: 
oe a Lewis, 14 OhNPNS 609. 

D.—Mobridge v; Brown, 39 S. D. 
270, 164 NW 94. 5 
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powers.’?, But it has been held that if the governing 
board enacting the ordinance or regulation has the 
power to prohibit the particular act, it may retain 
and exercise the power to pass upon the application 
for a permit,’® and that the objection that such body 
may absolutely refuse within its discretion is not 


sustainable.?9 


[§ 259] b. Right To Permit; Compliance with Con- 
Applicants for permits must comply with 
If applicant complies 
with such conditions he is entitled to his permit.*+ 
A municipal corporation may charge a rea- 
sonable fee for the issuing of a permit.*? 

| [§ 260] ce. Boards and Officers—(1) In General. 
The application for a permit must be made to the 
‘board or official in whom the power to grant it has 
been vested ;8* and the permit, if given, must be 


ditions. 
the conditions prescribed.*° 


t Fee. 


Utah.—Eureka City v. Wilson, 15 
‘Utah 67, 48 P 150, 62 AmSR 904. 

W. Va.—State v. Ripley, 95 W. Va. 
521, 121 SE 725. 4 
, “The question at once arises re- 
specting conditions in. pursuance of 
‘which the applicant is entitled to his 
‘permit. The ordinance is wholly 
‘silent as to this, and but one infer- 
ence can be drawn, which is that the 
city council may exercise its own dis- 
cretion, judicial or capricious, in the 
premises, and allow a permit to one 
and not to another under exactly the 
same conditions, There is no moral 
test prescribed, nor any rule of action 
or standard fixed by which the appli- 
cant may be controlled or governed, 


in order to qualify him as a Suitable. 


person to be allowed the permit. It 
is obvious that the ordinance is de- 
ficient in this respect, and accords 
to the city council arbitrary power 
respecting the _ plaintiff's property 
rights, and is therefore a nullity, in 
view of the Fourteenth Amendment 
to the Constitution.” Heerdt v. Port- 
Jand, 8 F. (2d) 871, 872.- y 
[a] “fhe reason for the rule is 
that, if the ordinance does not fix the 
requirements, the question of compli- 
ance is a mere matter of opinion 
varying with the personnel of -those 
charged with. the duty of issuing the 
permit, with the necessary result that 
the ordinance admits of the exercise, 
or the opportunity for the exercise, 
of arbitrary discrimination . between 
citizens who comply with its provi- 
sions.” Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025, 1027. 
| [b] Well-considered case. rn 
Cicero Lumber Co. v. Cicero, 176 Tll. 
9, 51 NE 758, 42 LRA 705, 68 AmSR 
155, the Supreme Court of Illinois, 
in a well.considered case, says: The 
ordinance, in so far as it invests the 
board of trustees with the discretion 
here indicated, is unreasonable. ‘It 
/prohibits that which is in itself and 
‘as a general thing lawful, and leaves 
the power of permitting or forbidding 
the use of traffic teams upon the 
boulevards to an unregulated official 
discretion,, when the whole matter 
should be regulated by permanent 
Jocal provisions operating generally 
and impartially. The ordinance is 
not general in its operation. It does 
not affect alike all citizens who use 
traffic vehicles. It is only persons 
driving traffic vehicles upon the 
boulevards without the permission of 
the board of trustees who are sub- 
jected to the penalties of the ordi- 
nance. The ordinance in no way 
regulates or controls the discretion 
|;vested thereby in the board. It pre- 
scribes no conditions upon which the 
special permission of the board is to 
i\be granted. Thus, the board is 
clothed with the. rights to grant the 
privilege to some and to deny it to 
others. Ordinances which thus invest 
\a city council or board of trustees 
with a discretion which is purely 


—_— 


}could be secured.’ ” 
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issued by such board or official.®4 

[§ 261] (2) Powers and Duties—(a) In 
The council cannot grant permits to individuals in 
violation of the terms of a general ordinance.*> The 
board or other official on whom the power to grant 
the permit is vested cannot do so in violation of the 
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General. 


terms of the regulation or ordinance.*® 


and the 


arbitrary and which may be exercised 
in the interest of a favorite few, are 
unreasonable and invalid. The ordi- 
nance should have established a rule 
by which its impartial enforcement 
Hagerstown v. 
Baltimore, ete., R. Co., 107 Md. 178, 
189, 68 A 490, 126 AmSR 382. 

Definiteness and certainty of regu- 
lations generally see supra § 254. 

Exercise of discretion by board see 
infra § 262. 

77. See supra. § 241. 

78. Hood v. Melrose, 24 Cal. A. 
355, 141 P 396; Quincy v. Kennard, 
151 Mass. 563, 24 NE 860. °° 

[a] Discussion of rule— ‘It is 
argued that the order passed was in- 
valid, because the prohibition con- 
tained in it was qualified by the 
words ‘without a permit in writing 
first obtained from the board 
health.’ We are at a loss to see how 
it .affects the validity of the order 
that the board expressly reserved to 
themselves a power to do what they 
could have done even if the prohibi- 
tion had been absolute, or how the 


defendants are put in a worse posi- 


tion by the order contemplating the 
possibility that the board of health 
may grant them a written permit, 
than if it had excluded that possi- 
bility.” Quincy v. Kennard, 151 Mass. 
563, 24 NE 860. 


79. Hood v. Melrose, 24. Cal. A. 
355, 141 P 396. 
80. Mills v. White, 304 Ill. 256, 


136 NE 741; Peo. v. Clark, 126 Misc. 
549, 213 NYS 350. ; 

81. See infra § 262. 

82. Buffalo v: Stevenson, 207 N. Y. 
258, 100 NE 798 [dism app 145 App. 
Div. 117, 129 NYS 125]. 

83. Averch v. Denver, 78 Colo. 246, 
242 P 47; Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 134 A 77; 
New York State Inv. Co. v. Brady, 
214 App. Div. 592, 212 NYS 605; 
Beaver Valley Water Co. vy. Conway 
oni 213 Pa. 225, 62 A 844. 

a 


fess under an ordinance requiring a 
water company to obtain a permit 
from the town council before pro- 
ceeding to lay its mains through the 
streets. Beaver Valley Water Co. y. 
rile! Borough, 213 Pa, 225, 62 A 

84. Averch v. Denver, 78 Colo. 246, 
242 P 47; Andrew B. Hendryx Co: v. 
New Haven, 104 Conn. 632, 134 A 77; 
New York State Inv. Co. v. Brady, 
214 App. Div. 592, 212 NYS 605. 

85. Galanty v: Maysville, 176 Ky. 
523, 196 SW 169. ‘ 

[a] Rule applied.—The erection of 
a building within fire limits. Galanty 
ve aE Natl, 176 Ky. 523, 196 SW 


86. Wilder v. Little Rock, 150 Ark. 
439, 234 SW 479; Denver vy. Spiegle- 
man, 76 Colo. 307, 231 P 204; Wood 
v. Boston Bldg. Comr., (Mass.) 152 
NE 63; Norcross v. Boston Bldg. 


of: 


Application must be made to| 
the town council and not to the bur-' 


[§ 262] (b) Discretion in Granting or Refusing. 
While the grant or refusal of the permit may be 
to a certain extent within the sound discretion of 
the body or official in whom the power is vested,’* 
decision will not be disturbed. unless 
abused,*® this discretion must be exercised reason-— 
ably and not arbitrarily.*® 
exercise unlimited discretion in the grant or refusal 
of the permit.°° However, where the prerequisite 
conditions have been complied with on the part of 


Such authorities cannot 


Dept. Bd. of Appeal, (Mass.) 150 NE 
887; Spector v. Milton Bldg. Inspec- 
tor, 250 Mass. 63, 145 NE 265; Fox 
v. Automatic Vaudeville Co., 140 App. 
Div. 926, 125 NYS 871; Brill v. Miller, 
140 App. Div. 602, 125 NYS 865; 
Peo. v. Gaydica, 122 Misc. 31, 203 
NYS 243; Lakes Island Realty Co. 
v. McDermott, 96 Mise. 37, 160 NYS 
450; C. J. Sullivan Adv. Co. v. New 
York, 61 Misc. 425, 113 NYS 893; 
Altschul v. Ludwig, 166 NYS 529 [aff 
182 App. Div. 887, 168 NYS 1100]. 

Pewers and duties of: 
ee officials generally see infra 
Boards of appeal and adjustment see 

infra § 396. 

Health officials see infra §§ 476-480. 

87. Ark.—Herring v. Stannus, 169 
Ark. 244, 275 SW 321. 

Cal.—Hood v. Melrose, 24 Cal, A. 
355,141 P 396. 

Colo.— Weicker Transfer, etc., Co. 
v. Denver, 75 Colo. 475, 226 P 857. 

Iowa.—Rehmann y. Des Moines, 200 
Iowa 286, 204 NW 267, 40 ALR 922. 

Mass.—Com. y. Slocum, 230 Mass. 
180, 119 NE 687. 

Minn.—Standard Oil Co. v. Minne- 
apolis, 163 Minn, 418, 204 NW 165. 

N. Y.—Larkin Co., Ine. v. Schwah, 
242 N. Y. 330, 151 NE 637; Peo. v. 
Atwell, 232 N. Y. 96, 133 NE 364, 
25 ALR 107 [aff 197 App. Div. 225, 
188 NYS 803]; Peo. v. Carlin, 182 
App. Div. 626, 169 NYS 295; Peo. v. 
Moore, 179 App. Div. 121, 165 NYS 
840; Harrison-Warren Realty Co.. v. 
Spencer, 124 Misc. 783, 209 NYS 355. 

N. C.—State v. Shannouhouse, 166 
N.) C.-241, 80 SE 881. 

Pa.— Wright v. France, 279 Pa. 22, 
123 A 586., : 

R. I.—Maynard v. Vigeant, 42 R. I. 
386, 108 A 61. 

Tex.—Dallas vy. Mitchell, (Civ. A.) 
245 Sw 944. 

W. Va.—State v. Charleston, 91 W. 
Va. 318, 112 SE 577. 

Que.—Carriere v. Legault, 23 Que. 
Super, 449, 

88. Ark.—Herring v. Stannus, 169 
Ark, 244, 275 SW 321. : 

Colo.—Weicker Transfer, etc., Co. 
v. Denver, 75 Colo. 475, 226 P 857. ~ 

Minn.—Standard Oil Co. v. Minne- 
apolis, 163 Minn. 418, 204 NW 165. 

N. Y.—ULarkin Co., Inc. vy. Schwab, 
242° N. Y.'880, L561 NE 637% Peo. v; 
Carlin, 182 App. Div. 626, 169 NYS 
295; Peo. v. Moore, 179 App. Div. 
i 165 NYS 840, 

ue.—Carriere v. Legault, 23 i 
Super, 449. 2 ; Se 

89. Larkin Co., Inc. v. Schwab, 242 
N. ¥.. 330, 151SNE 63779 Peo, ‘v.." Ate 
well, 232 N. Y. 96, 188 NE 364, 25 
ALR 107 [aff 197 App. Div. 225, 188 
NYS 803]; Wright v. France, 279 Pa. 
22, 123 A 586; Dallas v. Mitchell, 
(Tex. Civ. A.) 245 SW 944; State v. 
SE aise 91 W. Va.* 318, 112 SE 


$0. Denver v. United Negroes Pro- 
tective Assoc., 76 Colo. 86, 230 P 598; 


—_— eS EES 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, '! 


§§ 262-265] 


applicant, the board or official may have no dis-. 


cretion to refuse the permit for some reason other 
than a noncompliance with the conditions prece- 
dent;®* and such an applicant may invoke the aid 
of the court to prevent the unreasonable refusal and 
to compel the granting of the permit.” 

[§ 263] d. Proceedings To Procure Permit. The 
regulations or ordinances providing for the granting 
of permits generally regulate the procedure to be 
pursued to obtain a permit,® and this procedure 
must be complied with.** ‘Ordinarily a written ap- 
pliecation®® in a prescribed form and manner,®* and 
setting forth certain required information,®? must 
be filed with the board or officer authorized to grant 
the permit.°® If third persons may be interested in 
contesting the application, it is usually required that 
notice of the application shall be given to them or 
in some public manner,®® and that a public hearing 
on the application be had. Immaterial diserepan- 
cies in the application for the permit are no ground 
for refusal thereof.2 Mere informalities in the pro- 
ceedings not amounting to jurisdictional defects do 
not affect the validity of the permit;* as for in- 
stance, informalities or irregularities in the appli- 
eation* or notice.© One who has actual notice and 
attends the hearing, by making no objection to the 
insufficiency of the notice, waives the defect.6 De- 
fects in the application for a permit may be waived,’ 
as for instance, by granting the permit. Sometimes 
Rehmann v. Des Moines, 200 Iowa 
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Proceedings to procure license gen- 
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it is required that the petition be verified by affi- 
davit,® in which ease the cost of such verification, 
in the absence of legislation putting that sai upon 
the corporation, is on applicant.'° 

[§ 264] e. Form, Requisites, and Delivery of Per- 
mits.11 The permit issued should be sufficient to 
comply with the requirements of the regulation or 
ordinance’? as to the matters to be stated or de- 
seribed in the permit,!* including the naming or 
deseription of the person to whom the permit is 
granted,'* and the place where the particular act 
is to be carried on.!> There should be no serious 
diserepaney between the application for the permit 
and the permission granted.1® Mere irregularities 
in the permit will not vitiate it.17 In order to con- 
stitute the issuance of a permit there must be a de- 
livery thereof ;!8 the mere manual signing of it by 
the official authorized to issue it is not an issuance 
thereof.1® 

[§ 265] f. Finality of Decision; Appeal. Where 
applicant complies with the regulations as to ob- 
taining the permit, and the permit is refused, he 
may invoke the aid of the court to prevent the un- 
reasonable refusal and to compel the‘granting of the 
necessary permits,”° regardless of whether provision 
is made for such remedy in a statute or ordinance.*?| 
Generally an appeal lies to a higher board or com- 
mission from the decision of the original official 
or board.22 The appeal must be made to a duly 


110 A 199; Alter v. Dodge, 140 Mass. 
594, 5 NE 504. 


286, 204 NW 267, 40 ALR 922; Har- 
rison-Warren Realty Co. v. Spencer, 
124 Misc. 7838, 209 NYS 355; Lakes 
Island Realty Co. v. McDermott, 96 
Misc. 37, 160 NYS 450; Peo. v. Walsh, 
189 NYS 904; State v. Montgomery, 
94 W. Va. 189, 117 ‘SE 888; Harvey 
v. Elkins, 65 W. Va. 305, 64 SE 247. 

91. Colo.—Denver v. United Ne- 


groes Protective Assoc., 76 Colo. 86, 
230 P 598. 
Minn.—Meyers v. Houghton, 137 


Minn. 481, 163 NW 754. 

N, J.—Rudensey v. Senior, (Sup.) 
133 A 777; Deymann v. Jersey City, 
(Sup.) 330A 755; Tenez 
Corp. v. Garner, (Sup.) 133 A 396; 
Rudnevitz v. Bigelow, (Sup.) 133 A 
174; Slamowitz v. Jelleme, (Sup.) 130 
A 883; Sunoco Serv. Corp. y. Don- 
nelly, (Sup.) 125 A 389. 

N. Y.—Harrison-Warren Realty Co. 
v. Spencer, 124 Misc. 783, 209 NYS 
355; Lakes Island Realty Co. v. Mc- 
Dermott, 96 Misc. 37, 160 NYS 450; 
Buffalo vy. Kellner, 90 Misc. 407, 153 
NYS 472; Peo. v. Reville, 50 Misc. 
474, 100 NYS 584; Peo. v. Walsh, 189 
NYS 904. 

Oh.—Hauser v. State, 113 Oh. St. 
662, 150 NE 42; Ley v. Cash, 12 Oh 
NPNS 523. 

Pa.—Wright v. France, 279 Pa. 22, 
123 A 586; Coyne v. Prichard, 272 Pa. 
424, 116 A 315; Panther Valley Water 
Co. v. Blaney, 66 Pa. Super. 253. 

Tex.—Dallas v. Mitchell, (Civ. A.) 
245 SW 944, 

W. Va.—State v. Montgomery, 94 
W. Va. 189, 117 SE 888; State v. 
Charleston, 91 W. Va. 318, 112 SE 
577; Harvey v. Elkins, 65 W. Va. 
305, 64 SE 247. 

Wis.—Bartkus v. Albers, 189 Wis. 
ike 208 NW 260. 

C.—Rex v. Sparks, TBs Cer 6; 
10 Bomb 616, 21 CanCrCas 184, 23 
WestLR 613, 8 WestWkly 1126. 

N. B.—Ex p. Carvill, 47 N. B. 357, 
52 DomLR 417. | 

Ont.—Mackenzie vy. Toronto, 7 Ont 
WN 820; Re Charlton, 7 OntWN 174. 


92, See infra § 265. 

93. See municipal ordinances and 
by-laws. 

94. Frankel v. Winnipeg, 23 Man. 


296, 8 DomLR 219, 22 WestLR 597, 
3 West Wkly 405. 

*Proceesings to procure building 
permits see infra §§ 375-377. 


Constr.. 


erally see Licenses § 98. 
| 95. Md.—Osborne y. Grauel, 
Md. 88, 110 A 199. 

N. J.—Slamowitz v. Jelleme, (Sup.) 
130 A 883 

Oh.—State v. Rapp, 16 OhNPNS 1. 

Wash.—State v. Spokane, 64 Wash. 
388, 116 P 878. 

Ont.—Frankel v. Winnipeg, 23 Man. 
296, 8 DomLR 219, 22 WestLR 597, 
3 WestWkly 405. 

96. Osborne yv. Grauel, 136 Md. 88, 
110 A 199; State v. Rapp, 16 OhNPNS 
1; Frankel v. Winnipeg, 23 Man. 296, 
8 DomLR 219, 22 WestLR 597, 3 
WestWkly 405. 

. Slamowitz v. Jelleme, (N. J. 
Sup.) 130 A 883; State v. Spokane, 
64 Wash. 388, 116 P 878; Frankel v. 
Winnipeg, 28 Man. 296, 8 DomLR 219, 
22 WestLR 597, 3 WestWkly 405. 

[a] Application held sufficient.— 
Slamowitz v. Jelleme, (N. J. Sup.) 


130 A 883. 
64 Wash. 


136 


98. State v. Spokane, 
388, 116 P 878; Frankel v. Winnipeg, 
23 Man. 296, 8 DomLR 219, 22 West 
LR 597, 3 WestWkly 405. 

99. Osborne v. Grauel, 136 Md. 88, 
110 A 199; State v. Spokane, 64 Wash. 
388, 116 P 878. 

1. Osborne v. Grauel, 136 Md. 88, 
110 A 199; State v. Spokane, 64 Wash. 
388, 116 P 878. 

2. Osborne vy. Grauel, 136 Mad. 88, 


OMAP 1919. 
3. Peo. v. Oak Park, 268 Ill. 256, 
109 NE 11; State vy. Spokane, 64 


Wash. 388, 116 P 878. 


4. Peo. v. Oak Park, 268 Ill. 256, 
109 NE 11 

5. State v. Spokane, 64 Wash. 
388, 116 P 878. 

6 Quinn v. Middlesex Electric 
Light Co., 140 Mass. 109, 3 NE 
204. 


7. Denver v. Spiegleman, 76 Colo. 
307, 2381 P 204; State v. Spokane, 64 
Wash. 388, 116 P 878. 

8 Denver v. Spiegleman, 76 Colo. 
307, 281 P 204; State v. Spokane, 64 
Wash. 388, 116 P 878. 

9. Black v. Pittsburgh, 266 Pa. 97, 
109 A 616. 

10. Black v. Pittsburgh, supra. 

11. Form and BN at of license 
see Licenses § 99 

As to building permits see infra 


§ 378. : 
12. Osborne y. Grauel, 136 Md. 88, 


13. Osborne y. Grauel, 136 Md. 88, 
110 A 199. 
Osborne’ v. Grauel, supra. 
Alter v. Dodge, 140 Mass. 594,, 
5 NE 504. i 

[a] Statement held sufficient.— 
Alter v. Dodge, 140 Mass. 594, 5 NE 
504. 

16. Osborne v. Grauel, 136 Md. 88, 
110 A 199. 

17. Foss v. Wexler, 242 Mass, 277, 
136 NE 2438. 

18. Osborne y. Grauel, 136 Md. 88, 
110 A 199. ~ 

19. Osborne v. Grauel, supra. 

20. Ark.—Little Roek v. Pfeifer, 
169 Ark. 1027, 277 SW 883. 

Ill—Grace Missionary Church v. 
Zion, 300 Ill. 5138, 183 NE 268; Blocki 
v. Krueger ‘Bros., 120° 11; A. 357. 

Ma.—Stubbs v. Scott, 127 Md. 86, 
95 A 1060. 

Nebr.—State v. Edgecomb, 108 Nebr. 
859, 189 NW 617, 27 ALR 437. 

N. J.—Rudénsey v. Montclair Ba.! 
(Sup:) -1381 A 906; 
(Sup.) 1380 A 


Kensington- -Davis 
Corp., 239 N. Y. 54, 145 NE 738; 
Peo. v. Atwell, 232 N. Y. 96, 133 NE 
364, 25 ALR 107 [aff 197 App. Div. 
225, 188 NYS 808]; Péo. v. Clark, 
126 Misc. 549, 218 NYS 3850; Lakes 
Island Realty Co. v. McDermott, 96 
Misc. 37, 160. NYS 450; ‘Peo. v. 
Reville, 50 Mise, 474, 100 NYS 584; 
Peo. v. Walsh, 189 NYS 904, 
Pa.—Coyne 'v. Prichard, 272 Pa. 
424, 116 A 315. 4 
Tex.—Dallas v. McElroy, (Civ. A.) 
254 SW 599; San Antonio v. Salva- 
tion Army, (Civ. A.) 127 SW 860. 
W. Va.—State v. Montgomery, 94 
W. Va. 189, 117 SE 888; Harvey v. 
Elkins, 65 W. Va. 305, 64 SH 247. 
Wis.—Bartkus v.’ Albers; 189 Wis. 
539, 208 NW 260; State v. Harper, 
166 Wis. 303, 165 NW 281. 
Injunctions against enforcement of 
ordinances see Injunctions §§ 415— 
418 


of Adjustment, 
Sonntag v. Schmidt, 
Ne 


Mandamus to compel see Manda- 
mus §§ 356, 357. 
Pfeifer, 169 


21. Little Rock vv. 
Ark. 1027, 277 SW 883. 

22.: Tighe v. Osborne, (Md.) 133 
A 465, 46 ALR 80; Alexander v. Por- 
ter,’ 23° Pas "Disti® 459)° 42) "Pa. “Co., 


260 [43 C.J.] 


authorized board on whom the appellate jurisdiction 
has been conferred.?* An irregularity or informal- 
ity in the resolution passed by the board of appeals 
may be corrected by the board on its own motion** 
or the board may be compelled to do so by an ordi- 
nance;?> the irregularity is not sufficient to set 
aside the action of the board, if otherwise legal.?° 

Certiorari. In accord with rules elsewhere dis- 
cussed,’ certiorari may”® or may not?® lie from the 
refusal of the board or official to grant the permit 
in accordance with the rules governing the issuance 
of such permit. 

[§ 266] g. Operation and Effect; Duration and 
Revocation—(1) In General. A municipal permit 
is merely the grant of a privilege,®° and it is held 
that it does not constitute a purely personal privi- 
lege,** or a contract between the corporation and 
applicant.*? And it is held that no vested rights 
are acquired by obtaining a permit.** 

Change or revocation generally. A permit may 
be changed or entirely revoked when cause exists 
therefor.4 It may be. revoked when it has been 
issued without authority or in violation of the regu- 
lations;°> and the corporation in such case is not 
estopped from denying the validity of the permit.?® 
The police power of a municipal corporation being 
a continuing one,’ a permit does not exempt ap- 
plicant from the operation of subsequent ordinances 
and regulations legally enacted by the corporation 
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in the exercise of its police powers.*® 

Who may revoke. Power to revoke a permit must 
be exercised by the board or official on whom such 
power has been conferred.*® Such power must be 
expressly granted.*? And it has been held, without 
reference to any liabilities having been incurred, 
that the official board cannot revoke the permit 
granted after a hearing upon the merits, in the 
absence of fraud.*t 

Notice and hearing. A permit should not be re- 
voked without proper notice to the grantee*? or with- 
out opportunity given him to be heard,** at least 
in the absence of any public necessity for such 
action.*4 The power to revoke a permit cannot be 
left to arbitrary discretion.*® 

[§ 267] (2) Time for Exercise of Privilege. The 
permit must be exercised by its possessor within \a 
reasonable time after its issuance.*® The nonuser 
of the permit for a certain time may work a for- 
feiture of all right to exercise the permit.** 

[§ 268] (3) Privilege or Acts Covered. A permit 
to exercise a certain privilege or act must be strictly 
confined thereto and does not confer the right to 
exercise or pursue another distinct privilege or 
act.4§ 

[§ 269] h. Transfer of Rights.*9 A permit in so 
far as it,is a personal privilege®® is not assign- 
able®! and must be exercised by the grantee 
within a reasonable time after its issuance.°? Some- 


; 188 265-269. 


210; Richard v. Zoning Bd. of Re- 
view, (R. I.) 1380 A 802. 

Finality cf decision as to building 
permits see infra § 379. 

23. Kantorowitz v. Bigelow, (N. J. 
Sup.) 130 A 811. 

Boards of appeal and adjustment 
see infra §§ 393-406. 

24. ‘Barker v. Boettger, 124 Misc. 
461. 208 NYS 295. 

25. Barker v. Boettger, supra. 

26. Barker v. Boettger, supra. 

27. See Certiorari §§ 14-52, 96. 

28. Richard v. Zoning Bd. of Re- 
view, (R. I.) 1380 A 802. 

29. Steinberg v. Bigelow, (N. J. 
Sup.) 131 A 114; Williams v. Gage, 
Gees Sup): 130eA 7212 

30. Wilder v. Little Rock, 150 
Ark. 439, 234 SW 479. 

31. Brett v. Brookline Bldg. Comr., 
250 Mass. 73, 145 NE 269 [foll Bamel 
v. Brookline Bldg. Comr., 250 Mass. 
82, 145 NE 272). 

Transfer of right see infra § 269. 

32. Wilder vy. Little Rock, 150 
Ark. 439, 234 SW 479; State v. Rend- 
igs. 98 Oh. St. 251, 120 NE 836. 

83. Wilder v. Little Rock, 150 
Ark. 439, 234 SW 479. 

As to building permits see 
88 380-382. 

Ark.—Wilder v. Little Rock, 
supra. 

Cal.—Dobbins v. Los Angeles, 139 
Cal. 179, 72 P 970, 96 AmSR 95 [rev 
on other grounds 195 U. S. 228, 25 
SCt 18, 49 L. ed. 169]. 

Ga.—Flood v. Savannah, 25 Ga. A. 
455, 103 SE 720. 

La.—State v. New Orleans, 154 La. 
271, 97 S 440, 33 ALR 260. 

Bldg. 


infra 


Mass.—Brett v. Brookline 
Comr., 250 Mass. 73, 145 NE 269. 

Minn.—Standard Oil Co. v. Minne- 
apolis, 163 Minn. 418, 204 NW 165. 

N. J.—Franklin Contracting Co. v. 
Deter; $99) -Ni/ J. °Le. 22, 122 A 600¢ 

N. Y.—Peo, v. Ludwig, AL SiN) ey. 
540, 113 NE 532; Fox Lane Corp. v. 
Mann, 216 App. Div. 813, 215 NYS 
334. 

Oh.—State v. Rendigs, 98 Oh. St. 
251, 120 NE 836. 

Wash.—State v. Spokane, 64 Wash. 
388, 116 P 878 (recognizing rule). 

Ont.—Toronto vy. Williams, 4 Ont 
WN 58, 8 DomLR 299. 

Revocation of licenses see Licenses 


§§ 109-113. 

35. Peo. v. Kleinert, 120 Misc. 836, 
200 NYS 813; Toronto v. Williams, 
4 OntWN 58, 8 DomLR 299. 

36. Franklin Contracting Co. v. 
Deter, 99° -N.) Ji Gu. 522, 122A 600; 
Altschul v. Ludwig, 166 NYS 529 
[aff 182 App. Div. 887 mem, 168 NYS 
1100 mem]. 

37. See supra § 201. 

88. Wilder v. Little Rock, 150 
Ark. 439, 234 SW 479; Brett v. Brook- 
line Bldg. Comr., 250 Mass. 78, 145 
NE 269; State v. Rendigs, 98 Oh. St. 
251, 120 NE 836. 

{a] By applying for a permit and 
filing a mandamus suit to compel the 
issuance thereof, applicant is not in- 
vested with such an absolute right 
to the permit as cannot be divested 
by subsequent legislation by the mu- 
nicipal council. State v. New 
Orleans, 154 La. 271, 97. S 440, 33 


ALR 260. 

39. State v. Spokane, 64 Wash. 
388. 116 P 878. 

40. State v. Spokane, supra. 

[a] Discussion of rule.—‘‘Some 
contention is made that this permit 
in any event amounts to nothing 
more than a mere license, and that 
the board having the power to grant 
it could also revoke it. We find no 
provision in the ordinance whatever 
giving the board the power of re- 
vocation of a permit of this nature. 
We are not concerned with the ques- 
tion of what power of that kind 
might have been given it by the 
ordinance. It seems to us that when 
the board heard the relator’s appli- 
cation for this building permit upon 
its merits and thereafter granted it, 
its power in the premises was ex- 
hausted. Any other rule would make 
a building undertaking of this nature 
rather a perilous undertaking on the 
part of the one procuring the per- 
mit. We think that, after a fair 
hearing and the granting of a per- 
mit thereon, in the absence of fraud 
upon the part of the applicant, he 
has the right to presume that the 
matter is finally determined, in so 
far as his rights under the ordi- 
nance and the permit granted there- 
under are concerned.” State v. Spo- 
kane, 64 Wash. 388, 394, 116 P 878. 

41. State v. Spokane, supra, 


42. Flood v. Savannah, 25 Ga. A. 
455, 103 SE 720; Buffalo v. Chade- 
ayne, 7 NYS 501 [aff 134 N. Y. 163, 
31 NE 443]; State v. Spokane, 64 
Wash. 388, 116 P 878. 

43. Buffalo v. Chadeayne, 7 NYS 
501 [aff 1384 N: Y. 163, 31 NE 448). 
44. Buffalo v. Chadeayne, supra. 
45. Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 

[1919] 3 WestWkly 696. 

4S. Hanley v. Cook, 245 Mass. 563, 
139 NE 654. 

Time for exercise of building per- 
mits see infra § 381. 

Transfer of right see infra § 269. 

47. See Hanley v. Cook, 245 Mass. 
563, 565, 139 654 (‘It is unnecessary 
to determine whether in the unusual 
circumstances Shown by the record 
the non-use of the permit... . for 
about seven years worked a _ for- 
feiture of all right... to exercise 
the permit granted to him’’). 

48. Quinn v. Middlesex Electric 
Light Co., 140 Mass. 109, 3 NE 204; 
Hurwitz v. Moore, 132 App. Div. 29, 
116 NYS 248; New York v. M. Wine- 
burgh Adv. Co., 124 App. Div. 641, 
109 NYS 335; Summerville Fruit 
Farms v. John Petrossi Co., 124 
Misc. 826, 209 NYS 367 [aff 217 App. 
Div. 722 mem, 216 NYS 924 mem]; 
Cc. J. Sullivan Adv. Co. v. New York, 
61 Misc. 425, 113 NYS 898. 

[a] Rule applied.—(1) A permit 
to erect and operate an engine not 
to exceed two hundred and fifty 
horse power does not confer the right 
to erect and operate three engines, 
which, combined, do not exceed two 
hundred and _ (fifty horse power. 
Quinn v. Middlesex Electric Light 
Co.,.140 Mass. 109, 3 NE 204. - (2) 
A permit to alter a building does not 
authorize a removal thereof. Hur- 
witz v. Moore, 132 App. Div. 29, 116 
NYS 248. 

§ ook to building permits see arenes 

49. Transfer of rights: 

Building permits see infra § 3873 et 
seq. 
Licenses see Licenses § 107. 

50. Hanley v. Cook, 245 Mass. 563, 
139 NE 654. 

-51. Hanley vy. Cook, supra. 

52. Hanley v. Cook, supra. 

53. See supra § 267. 


, For later cases, developments and changes in the law see cumulativé Annotations, same title, page and note number, 


we ee 


§§ 269-272] ' 


times provisions are made, for the assignability of 
permits with the consent or approval of designated 
public officials or boards ;°* and the assignee of such 
permit is entitled to the ‘same rights as ‘the assignor 


possessed.°° 
[§ 270] i. Renewals. 


54. Peo. v. Metz, 123 App. Div. 
269, 107 NYS 970. 

55. Peo. v. Metz, supra. 

56. Peo. v. Walsh, 119 Misc. 510, 
196 NYS 5386. 

57. Cross references: 
Deprivation of property without due 

process of law see Constitutional 

Law §§ 956-1099. 

Forfeitures generally see Fines, For- 

feitures, and Penalties §§ 43-71. 
In respect of: 

Animals see infra § 332 et seq. 

Gambling devices see Gaming 

§§ 258, 259. 
Intoxicating liquors see Intoxicat- 
ing Liquors §§ 360-398. 
Searches and seizures generally see 

Searches and Seizures [35 Cyc 

1263]. 

58. Hart v. Albany, 9 Wend. 
CN. Y.) 571, 24 AmD 165; Cotter v. 
Doty, 5 Oh. 393; Long v. Shelby 
County Taxing Dist., 7 Lea (Tenn.) 
134, 40 AmR 55; Re Winnipeg Sone. 


By-Law No. 92, 80. Man. 192; 
roy ts 712, [1919] 3 WestWkly 
59. Rossberg v. State, 111 Md. 


394, 74 A 581, 134 AmSR 626; Balti- 
more Police Comrs. v. Wagner, 93 
Md. 182, 48 A 455, 86 AmSR 423, 52 
LRA 775; Coonley v. Albany, 132 
N. Y. 145, 80 NE 382; Phillips v. 
Allen, 41 Pa. 481, 82 AmD 486; Ban- 
nan v. Toronto, 22 Ont. 274. But 
see Korah v. Ottawa, 32 Ill. 121, 129, 
83 AmD 255 (“There can scarcely be 
a doubt, that under the authority to 
regulate the police of the city, they 
may impose fines and forfeitures for 
injury to public property within the 
city limits’’). 

[a] Fruit baskets—Under a city 
ordinance requiring that baskets used 
for the sale of fruit and vegetables 
should have the fractional parts of 
a bushel contained in each marked 
or stamped thereon, or else be for- 
feited with contents, 
the city market seiz72d several bas- 
kets of apnvles and forfeited them 
as offered for sale in unmarked bas- 
kets. In replevin therefor, it was 
held that, aS no act of the legis- 
lature expressly authorized the for- 
feiture, the city councils had no 
power to inflict that penalty for the 
violation of the ordinance. Phillips 
v. Allen, 41 Pa. 481, 82 AmD 486. 

60. Rossberg v. State,.111 Md. 394, 
74 A 581, 184 AmSR 626; Bannan 
v. Toronto, 22 Ont. 274. 

61. Rossberg v. State, 111 Md. 394, 
74 A 581, 134 AmSR 626; Bannan v. 
Toronto, 22 Ont, 274. 

Enforcement of license laws! by 
distress and sale of property gen- 
erally see Licenses § 150. 

62. Paducah v. Ragsdale, 122 Ky. 
425, 92 SW 13, 28 KyL 1057; Balti- 
more Police Comrs. v. Wagener, 93 


Md. 182, 48 A 455, 86 AmSR 423, 
52 LRA 775. 
63. Re pide He 5 Beach By-Law 


No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly "696. 

64. Rosebaugh v. Saffin, 10 Oh. 
21. See generally Constitutional Law 
§$§ 956-1099, 


It has been held that an 
official duly clothed with the authority to issue or 
grant permits may insist on new requirements not 
inconsistent with the terms of the ordinance, as 
a prerequisite to the renewal of the permit, when 
riper experience and added knowledge sug 
safeguards for the protection of the public.®* 

[§ 271] 9. Seizure and Forfeiture of Property.** 
Neither seizure®® nor forfeiture’? of property may 
be made unless statutory power is given to the mu- 
nicipal corporation, whether it be forfeiture of 


re 
— 


the clerk of. 
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erty.°° 


gest new 


safety.7° 


65. Cross references: 
Acts of necessity see Actions § 62. 
Deprivation of property without due 
process of law see Constitutional 
Law §§ 956-1099. 
Eminent domain distinguished see 
Eminent Domain §§ 6-12. 
Fire regulations see infra § 439. 
Regulations as to use of property see 
infra § 547. 
Seizure and forfeiture of 
see infra § 271. 
Summary destruction of animals see 
supra § 332 et seq. 
66. See [35 Cye 715]. 
67. Ind.—Baumgartner y. Hasty, 
100 Ind. 575, 50 AmR 830, 
Ky.—Polsgrove v. Moss, 154 Ky. 
408, 157 SW 1133. 
Minn.—St. James Commercial Club 


property 


v. Chicago, ete. R. Co., 142 Minn. 
169, 171 NW 312. 
Mont.—Smith v. McCormick, 652 


Mont. 324, 157 P 1010. 
Oh.—Maxedon v. Rendigs, 9 Oh. A. 


Ok1.—Cummings v. Lobsitz, 42 Okl1. 
704, 142 P 998, LRA1915B 415. 
Tex.—Keller v. Corpus Christi, 50 
Tex. 614, 32 AmR 613. 
Wash.—Davison v. Walla Walla, 52 
Wash, 453, 100 P 981, 182 AmSR 983, 
21 LRANS 454. 


68. Deems v. Baltimore, 80 Md. 
164, 30 A 648, 45 AmSR 339, 26 LRA 
541; Maxedon v. Rendigs, 9 Oh. A. 
60; Adams v. Milwaukee, 144 Wis. 
371, 129 NW 518, 43 LRANS 1066. 

[a] Rule applied.—Destruction of 
milk. Adams v. Milwaukee, 144 Wis. 


371, 129 NW 518, 43 LRANS 1066. 

69. U. S—Page v. Warrenton, 210 
Fed. 431, 127 CCA 163. 

Ind.—Baumegartner v. Hasty, 100 
Ind. 575, 50 AmR 830; Conwell vy. 
Emrie, 2 Ind. 35. 

N. J.—American Print Works v. 
Lawrence, 23 N. J. Ll. 590, 57 AmD 
420 


Oh.—Maxedon v. Rendigs, 9 Oh. A. 60. 
Vt.—Aitken v. Wells River, 70 Vt. 


308, 40 A 829, 67 AmSR 672, 41 
LRA 566, 
70. U. S.—Page v. Warrenton, 210 


Fed. 431, 127 CCA 163. 


Ark.—McKibbin v. Ft. Smith, 385 
Ark. 352. 

Conn.—Hine v. New Haven, 40 
Conn. 478. 


Ga.—Dupree v. Brunswick, 82 Ga. 
727, 9 SE 1085. 

Ind.—Baumgartner vy. Hasty, 100 
Ind. 575, 50 AmR 830. 

Ky.—Polsgrove v. Moss, 154 Ky. 
408, 157 SW 11338. 

Md.—Deems v. Baltimore, 80 Md. 

164, 30 A 648, 45 AmSR 339, 26 LRA 
541, 

Mich.—Micks v. Mason, 145 Mich. 
212, 108 NW 707. 

Minn.—MecDonald vy. Red Wing, 138 
Minn. 38. 

Mont.—Smith v. McCormick, 52 
Mont. 324, 157 P 1010. 

N. J.—American Print Works v. 


Lawrence, 23 N. J. L. 590, 57 AmD 
420. 

Y.—Russell v. New York, 2 Den. 
461. 


Oh.—Maxedon v. Rendigs, 9 Oh. A. 


property®® or of a license.*! 
exist by virtue of express grant.°* 

nary power is least of all to be inferred where 
the legislature has provided other means for en- 
forcing municipal regulations.** 
may be adjudged without due process of law.®4 

[§ 272} 10. Destruction of, or Injury to, Prop- 
Under the maxim, Salus populi suprema 
lex,°® municipal authorities not only may but must 
in the exercise of police power destroy private prop- 
erty to save human life,®’ to protect public health,*® 
to preserve property,®® and to safeguard the public 
And this they may do with impunity, in 
the face of imminent peril,”1 or in the execution of 
a valid ordinanee.7? 
emergency must 
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But such power may 
Such extraordi; 


And no forfeiture 


The facts constituting the 


be made to appear before the in- 


60. 
Okl.—Cummings v. Lobsitz, 42 Okl, 
704, 142 P 993, LRA1915B "415. 
Pa,—Klingler v. Bickel, 117. Pa, 
326, 11 A 555; Fields v. Stokley, 99 
Pa. 306, 44 AmR 109. 


S: Ci—white vy. Charleston, 20 
St C.gda nade d 
Tex.—Keller v. Corpus Christi, 50 


Tex. 614, 32 AmR 613. 
Vt.—Aitken v. Wells River, 70 Vt 
zee: 40 A 829, 67 AmSR 672, 41 LRA 


Va.—Bristol Door, ete, Go.. wv. 
Bristol, 97 Va. 304, 338 SE 588, 75 
ArSR "183. 


Wash.—Davison v. Walla Walla, 
52 Wash. 453, 100 P 981, 132 AmSR 
983, 21 LRANS 454; Baxter v. Seattle, 
3 Wash. 352, 28 P 537. 


Wis.—Adams_v. Milwaukee, 144 
her 371, 129 NW 518, 43 LRANS 


Can.—Horne y. Vancouver, 19 West 
LR 654. 

[a] Where private property is de- 
stroyed by military operations in 
the field, or by measures necessary 
for their safety and efficiency, no 
compensation can be claimed, and 
this is upon the application of the 
maxim Salus populi suprema ex. 
Chicago League Ball Club v. Chicago, 
{7 We. 124,97 Ti A..637 [rev. on 
other grounds 196 Ill. 54, 68 NE 695]. 

[b] Rule applied to destruction of. 
buildings or structures in the path 
of conflagration. Page v. Warren- 
ton, 210 Fed. 431, 197° CCA VLG3s eae 

71. Bowditch v. Boston, 101 U. S. 
16, 25 L. ed. 980; McDonald v. Red 
Wing, 13 Minn. 38; White v. Charles- 
ton, 20 S. C. L. 571; Aitken v. Wells 


| River, 70 Vt. 308, 40 A 829, 67 AmMSR 


672; 41 LRA 566. 

[a] Although a city has the au- 
thority to have a building demolished. 
as unsafe, on judicial investigation, 
it must sustain the order to tear 
down the building by sufficient evi- 
dence. O’Rourke v. New Orleans, 106 
La. 318, 30-8 837. 

72. Miller v. Valparaiso, 10 Ind, A. 
22, 37 NE 418; Pieri v. Shieldsboro, 
42° Miss. 493; Klingler v. Bickel, 117 
Pa. 326, 11 A 555; White v. Charles- 
ton, 20 S. C. L. 571. But see North- 
ern Pac. R. Co, v. Spokane, 52 Fed. 
428 (a city has no right to destroy a 
wooden building within. the fire 
limits because it is maintained in 
violation of the permit granted for 
its erection, and an injunction to 
restrain such destruction is proper). 

{a] Granting discretion to certain 
officers.—An ordinance that author- 
izes fire masters, or the intendant, 
to pull down such houses, blow up 
such buildings, etc., as may be judged 
necessary in time of fire, gives these 
officers the right to judge whether 
it is necessary so to do. White v. 
Charleston, 20. S.,C...L. 571 

[b] Invalid ordinance.—The Rich- 
mond charter in force on April 2, 
1865, provided that the council could 
pass all ordinances necessary for 
public order or safety; and that the 
council should not take private prop-, 
erty for any purposes, without com- 
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vasion of: private rights can be justified.’* 
property itself, not the occupants, must constitute 
the nuisance to warrant such summary action.’* 
Emergency, it seems, may warrant destruction of 


contents as well as buildings.”® 


Property erected in violation of law. A municipal 
corporation may authorize summary demolition of 
buildings erected in violation of law.’® 
thority is granted to demolish all structures built 
in violation of a municipal ordinance, in order to 
warrant such action the structure built in contraven- 
tion of the municipal ordinance must be of a class 
whose construction could not have been authorized 


or which could not be allowed to 
paired.”” 
“Notice to owner. 


pensation to the owner; and that 
where the city could, by agreement, 
“obtain title to the grounds neces- 
sary for such purposes,” it might 
apply for leaye to condemn it. It 
was held that, since the power of 
eminent domain was confined to the 
taking of land, a resolution of the 
council adopted on such date, in -ex- 
pectation of the entry of the federal 
army, ordering the destruction of all 
intoxicating liauor within the city, 
and pledging the city to pay there- 
for, could not be sustained as an 
exercise of eminent domain in aid 
of the police power of the city, but 
was ultra vires. Wallace v. Rich- 
mond, 94 Va. 204, 26 SE 586, 36 LRA 


554. 

73. Smith’ v. McCormick, 52 Mont. 
324, 157 P 1010. 

74. Welch v. Stowell, 2 Dougl. 
(Mich.) 332; Miller v. Burch, 32 Tex. 
208, 5 AmR 242; Bristol Door, etc., 
Co. v. Bristol. 97 Va. 304, 33 SE 
588, 75 AmSR 783. 

75. See Dupree v. Brunswick, 82 
Ga. 727, 9 SE 1085 (a city charter 
which authorizes the mayor and 
council “to remove any forge, smith- 
shop or other structure within the 
city, where in their opinion it shall 
be necessary to insure against fire,” 
confers a power which can only be 
used in case of absolute necessity 
or grave emergency; and it au- 
thorizes the mayor and council to 
remove a dangerous forge, but not 
the building in which it is situated, 
unless it appears that the building 
is of itself dangerous or that the 
owner persists in using it as a black- 
smith shop); Dawson v. Kuttner, 48 
“Ga. 133; American Print Works v. 
Lawrence, 23 N. J. L. 9 (aff 23 N. J. 
L. 590, 57 AmD 420] (when, by a 
statute, a particular officer is au- 
thorized to destroy buildings when 
he shall believe it necessary to pre- 
vent the spread of-a conflagration, 
and the same statute gives com- 
pensation for the buildings de- 
stroyed, it is sufficient justification 
of the destruction of goods contained 
in such building, for which no com- 
pensation is provided, to allege that 
the building was destroyed accord- 
ing to such authority, and that it 
was absolutely necessary, for 
purpose of averting the conflagra- 
fion, to destroy the building with- 
out waiting to remove the goods); 
New York v. Stone, 20 Wend. (N. Y.) 
139 [aff 25 Wend. 1571; New York v. 
Lord, 17 Wend. (N. Y.) 285 [aff 18 
Wend. 126]. But see Hale v. Law- 
rence, 21 N. J. L. 714, 47 AmD 190 
(the statute of New York, passed 
April 9, 1813, relative to the city of 
New York, which authorized the 
mayor, in: case of fire, to destroy 
buildings to prevent the spread of 
conflagration, did not authorize him 
to destroy the goods in such build- 
ing, and the statute therefore was 


Except where the peril is so 
imminent as to dispense with notice,’® before a 
building or structure may be destroyed on the 


the! 
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The 


ground that it is in a dangerous state, notice should 
be given to the owner requiring him to take it down © 
or repair it as the case may require.”® 
notice is sometimes required to be in writing.*° The 


And such 


notice should be definite and certain.** 


When au- 


stand or be re- 


Compensation.°? 
may be liable for any needless damage in the de- 
struction of property,’* at the common law no re- 
covery can be had against anyone for property so 
injured or destroyed under the police power.** But 
such liability may be imposed by statute.%° 
statutes, being in derogation of the common law, are 
strictly construed,8* and compensation is adjudged 
only on proof of a case clearly within the provisions 


While a municipal corporation 


Such 


and conditions of the statute,®” and to no one except 


in the property 


no justification in an action for the 
loss of goods occasioned by such 
justifiable destruction of the build- 
ing in which they were). 

[a] Bedding used by scarlet fever 
patients may be destroyed. Savan- 
nah v. Mulligan, 95 Ga. 323, 22 SE 
621, 51 AmSR 86, 29 LRA 303. 

76. U. S.—Maguire' v. Reardon, 
ae U. S. 271, 41 SCt 255, 65° L. ed. 

Ark.—McKibbin v. Ft. Smith, 35 
Ark. 352 < 

Cal.—Maguire v. Reardon, 41 Cal. 


A596," 183'-P. 308: 

Conn.—Hine v. New Haven, 40 
Conn. 478. 

Ida.—Beem v. Davis, 31 Ida. 730, 
ICTS) RRS 


Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129- Ind. 201, 28 NE 434, 
28 AmSR 185, 13 LRA 481; Baum- 
gartner\ v. Hasty, 100 Ind. 575, 
AmR 830. — 

Iowa.—Shenandoah v. Replogle, 198 
Iowa 423, 199 NW 418. 

Mich.—Micks v. Mason, 145 Mich. 
212, 108 NW 707. 

N. Y.—New York Fire Dept. v. 
Buhler, 35 N.Y. 177, 33) HowPr 378 
[rev 1 Daly 391]; Brooklyn v. Furey, 
9 Mise. 193, 30° NYS 349. 

Or.—State v. Ringold, 102 Or. 401, 
202° PP734. 

Pa.—Klingler v. Bickel; 117 Pa. 
326, 11 A 555; Ellwood City v. Mani, 
16 Pa. Co. 474, 

Wash.—Nolan v. Blackwell, 123 
Wash. 504, 212 P 1048; Baxter v. 
Seattle, 3 Wash: 352, 28 °P’ 537. 

[a] Sufficiency of complaint.— 
When a municipal ordinance provides 
that a structure erected without a 
permit, or in abuse or violation 
thereof, shall. be demolished at the 
cost of the owner if it be of ‘a 
class whose construction could not 
be authorized or whose existence or 
alteration should not be allowed, it 
is not sufficient to show that the 
structure was erected without com- 
plying with the requirements of such 
ordinances; but it must also be 
proved that the construction could 
not be authorized or that it is of a 
class which should not be allowed 


to stand. Ponce vy. Gely, 25 Porto 

Rico 140; Ponce v. Solis, 25 Porto 

Rico 117, 

P popvoment of nuisance see infra 

ee; Ponce v. Solis, 25 Porto Rico 
78. See supra § 215; infra § 527; 


and cases passim this section. 

79. Riopelle v. Montreal, 44 Can. 
SsCr 59. 

Prerequisite notice to corporate ac- 
tion generally see supra § 215. 


80. Riopelle v. Montreal, 44 Can. 
SCN 579% 
81. Riopelle v. Montreal, supra. 


50- 


the owner®® or persons having an estate or interest 


destroyed,*® and in the mode pre- 


eminent domain see Constitutional 
Law § 413. . 
83. Wheeler v. Aberdeen, 45 Wash. 
63, 87 P 1061. 
Liability for tort see infra § 1736. 
84. U. S.—Page v. Warrenton, 210 
Fed. 431, 127 CCA 163; Bowditch v. 
Boston, 3 F. Cas. No. 1,718, 11 AlbLJ 


342 [aff 3 F. Cas. No. 1,719, 4 Cliff., 
323 (aff 101 U. S. 16, 25 L. ed. 980) ]. 


Iowa.—Field v. Des Moines, 39 
Iowa 575, 18 AmR 46. 

Kan.—Sheaff v. Kansas City, 119 
Kan. 726, 241 P 439. 

Ky.—Polsgrove v. Moss, 154. Ky. 
408, 157 Sw 1133. 

Minn.—St. James Commercial Club! 
v. Chicago, etc., R. Co., 142 Minn. 


169, 171 NW 3812. 

N. Y.—Peo. v. Buffalo, 
5585-32) AmR, 3373 
York, 2 Den, 461. 

Oh.—Pritz v. Messer, 
628, 149 NE 30. 

Tex.—Keller v. Corpus Christi, ~50 
Tex. 614, 32 AmR 618; Mezlar v. 
Miles, 59 Tex. Civ. A. 13, 124 SW 972. 

85. See statutory provisions; and 
Chicago League Ball Club v. Chicago,: 
77 Wl. A. 124, 97 Ill, A. 637 [rev on, 
other grounds 196 Ill. 54, 63 NE 695]; 
Field v. Des Moines, 39 Iowa 575, 
18 AmR 46. 
86. Correas v. San Francisco, 1 
Cal. 452; Dunbar v. San Francisco,| 
1 Cal. 355; Savannah v. Mulligan, 95, 
Ga. 323, 22 SE 621, 51 AmSR 86, 29: 
LRA 3038; Taylor v. Plymouth, 8 
Metc. (Mass.) 462. 

‘87. Bowditch v. Boston, 101 U. S. 
16, 25 L. ed. 980 [aff 3 .F. Cas. No., 
1,719, > 4-, Cliff. . 323]; . Dawson :.-N;; 
Kuttner, 48 Ga. 133; Taylor v. Plym- 
outh, 8 Metc. (Mass.) 462; Peo. v.! 
Buffalo, 76 N: oY: 658; 32, AmR. 337: —| 

[a]. A building so far burned that: 
it cannot be saved when ordered to 
be destroyed cannot be included 
within the compensation recoverable. 
Tavlow v. Plymouth, 8 Mete. (Mass.)| 


[b] Goods destroyed within the 
building may be included within the 
compensation recoverable. «+ New 
York v. Lord, 18 Wend. (N.- Y.) 126.! 

88. New York v. Stone, 20 Wend.| 
(N. Y.) 139 [aff 25 Wend. 157]. 

[a] Goods in storage within a 
building thus destroyed, belonging 
neither to the owner nor to the ten-) 
ant thereof, cannot be included in 
the compensation recoverable. Stone 
v. New York, 25 Wend, (N. Y.) 157, 

89. Dawson v. Kuttner, 48 Ga. 
133; New York v. Stone, 20 Wend. 
(N. Y.) 139 [aff 25 Wend. 157]. 

[a] A tenant or lessee may re- 
cover. Dawson v. Kuttner, 48 Ga. 
133; New York v. Stone, 20 Wend.) 
(N. Y.) 139 [aff_25 Wend. 157]; New; 
York v. Lord, 18 Wend. (N. Y.) 126. 

[b] A person having no interest 


76 Nu sc¥e! 
Russell v. New 


112 Oh. St. 


82. hiability for reasonable act| whatever in the building cannot re- 


of officer see infra § 1715 et seq. 
Police power distinguished from 


cover. Russell v. New York, 2 Den.’ 
(N. Y.) 461. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 272-274] 


seribed.°° The right of such statutory compensa- 
tion is not Jost by insurance effected by the owner.®! 
A municipal promise to pay made before destruction 
is valid and binding;*? but the corporation is not 
lable for error of judgment of officers in the ex- 
ercise of official discretion.®%* 

[§ 273] 11. Punishment*+—a. In General. A mu- 
nicipal corporation must have the power to punish 
for offenses against its laws.°° As a general rule, 
within the limits discussed hereinafter,®* it may 
provide for punishments or penalties which do not 
eonflict with the general law.®? Generally it may 
punish peccadilloes not offenses by the state code 
or the common law.®’ The legislature may impose 
penalties for the violation of ‘municipal ordinances 
or regulations by direct legislation;®8% and it has 
full discretion within constitutional limitations to 
confer upon a municipal corporation such measure 
of punitive authority as it deems wise for violation 
of police regulations.°? Under the power to define 
what may constitute a specified offense municipal 
corporations have power to provide for the punish- 
ment of persons guilty of such offense,t the power 
to punish being coextensive with the power to de- 
fine.? But the power to punish for violation of mu- 


90. Dunbar vy. Augusta, 90 Ga. 
390, 17 SE 907; Ruggles v. Nantucket, 


MUNICIPAL CORPORATIONS 


Statutory Provisions and Charters.’ 


Power of legislature to prescribe! 
punishment see Criminal Law § 3187. 


[43 C.J.] 263 
nicipal ordinances or regulations must be expressly 
granted to the corporation or rise by necessary im- 
plication.’ If the corporation is empowered to en- 
force its regulations in a particular manner other 
than by punishment, the power to punish for vio- 
lation thereof is not necessarily implied.* Mu- 
nicipal corporations cannot punish that which they 
are only authorized to suppress under the general 
power.® Unless duly authorized the corporation has 
no pone to punish for contempt.® 

[§ 274] b. As Conflicting with Constitutional and 
While in de- 
termining its reasonableness some courts have con- 
sidered that the punishment or penalty provided by 
municipal ordinances or regulations should be in 
harmony with the laws of the state,® in the absence 
of inhibition, it is generally held that the punish- 
ment or penalty imposed by municipal corporations 
for violation of their ordinances or regulations may 
differ from the punishment or penalty preseribed 
by state law for the same offense.® The rule has 
been applied to maximum” and minimum?! degrees. 
A minimum penalty may be provided for, although’ 
the general law does not contain such a provision.2 
Both minimum and maximum penalties may be pro- 


9. Cal—In re Hoffman, 155 Cal. 
114, 99 P 517, 132 AmSR ‘75; Ex p. 


1i Cush. (Mass.) 433. 1. Nichols v. Salem, 49 Or. 298, Snowden, 12 Cal. A. 521, 107 P 724. 
91. New York v. Stone, 20 Wend.| 89 P 804. Tll.—Chicago v. Union Ice Cream 
CN, Y.) .139 [aff 25 Wend. 1571]. 2. Nichols _v. Salem, supra. Mfg. Co., 252 Tll, 311, 96 NE 872, 
Limitations as to cause of loss in 3. Ex p. Reynolds, 87 Ala. 138, AnnCas1912D 675. 
fire insurance policies see Fire In-|6 S 335; Terr. v. Ah Choy, 17 Hawaii Kan.—In re Hurston, 112 Kan. 238, 
Surance §§ 436-444, 331; Knoxville v. Chicago, ete, R.| 210 P 495; Minneola v. Naylor, gd: 
92, Richmond vy. Smith, 15 Wall.|Co., 83 Iowa 636, 50 NW 61; New| Kan. 147, 113 P 309. 
See Jones} Hampton vy. Conroy, 56 Iowa 498, 9 Md.—Rossberg. v. State, 111 Md. 


(U._S.) 429, 21 L. ed. 200. 
v. Richmond, 18 Gratt. (59 Va.) 517, 
98 AmD 695 (in anticipation of the 
evacuation of the Confederate army). 

[a] Implied promise to pay.—The 


Pleasant v. 


NW 417; Chariton v. Barber, 54 Iowa 
360, 6 NW 528, 37 AmR 209; Mount 
Breeze, 
Honesdale v. Weaver, 2 Pa. Dist. 344. 


394, 74 A 581, 134 AmSR 626. 
‘Minn. —Duluth v. Evans, 158 yt 
450, 197 NW 787. 
Mo.—St. Louis v. Union Dairy Co.,. 
218 Mo. 148, 112 SW 525; St. Louis 


11 Iowa 399; 


village would not be liable on the 
ground of an implied assumnsit. 
Aitken v. Wells River, 70 Vt. 308, 
40 A 829, 67 AmSR 672, 41 LRA 566. 
, 93. ' See infra § 1701 et seq. 

1 94 Cross references: 

Acts punishable both by ordinance 
and by statute see supra § 218. 
Difference in penalty or punishment 

;. see infra § 274. 
Sentence see infra § 685. 


95. O’Haver v. Montgomery, 120 
Tenn, 448, 111 SW 449, 127 AmSR 


1014. 
. 96. -See infra §§ 274-284. 
$7. Ark.—Burrow v. Hot Springs, 
85 Ark. 396, 108 SW 823. 
Md.—Rossberg v. State, 111 Md. 
394, 74 A 581, 1834 AmSR 626. 
Mo.—St. Louis v. De Lassus, 205 
Mo. 578, 104 SW 12; Kansas City 
v. Hallett, 50 Mo. A. 160. 
N. J.—Fennan v. auantic City, 88 
N. J. L. 4385, 97 A 150 [aff 90 NOUS: 
LL. 674, 675, 676, 677, 101 A 1054]. 
Philippine.—U. S) “vy. Joson, 26 
Philippine 1. 
; a provisions 
98. . Vason v. Augusta, 38 Ga. 542; 
ee v. Dallas, 32 Tex. Cr. 603, 25 
Nets Saner vy. Peo., 17 Colo. A. 
307, 69 P 76; Kinney Vv. Blackshear, 
115 Ga. 810, 42 SH 231; Harris v. 
Augusta, 100 Ga. 382, 38 SE 6a 5 
Miltonvale v. Lanoue, 85 Kan. 603, 
122P 125) Polinsky: Vii Peo. 730 Ney. 
6b, tt Hun 390; Brunner vy. Downs, 


see infra 


17 NYS 633. 
99. Cal.—Denninger y. Pomona 
Recorders’ Ct., 145.Cal. 629, 79 P 
94 Cal. 387, 29 P 


360; Ex p. Green, 
783. 


Kan.—Burlington vy. Stockwell, 5 
Kan, A. 569, 47 P 988. 

Ky. — Williamson Vv. 4 .°B; 
Mon. 146. 

Mich.—Peo. v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA 751. 


Minn.—Faribault v. Wilson, 
Minn. 254, 25 NW 449. 


Com., 


34, 


Particular punishments see infra 
§§ 277-284. 

4. Knoxville v. Chicago, ete, R. 
Co., 83 Iowa 636, 50 NW 61; New 
Hampton v. Conroy, 56 Iowa 498, 9 
NW 417; Chariton v. Barber, 54 Iowa 
360, 6 NW 528, 37 AmR 209; Mount 
Pleasant vy. Breeze, 11 Iowa 399. 

5. Mount Pleasant vy. Breeze, 


In re Whitcomb, 120 Mass. 118, 
21 AmR 502; State v. Fitzgerald, 131 
Minn. 116, 154 NW 750; ULlewellyn’s 
Cee Weed. Dist Ool, oe sles 
126. 

[a] “Under the common law in 
England a municipal corporation had 
no authority to punish for contempts 
unless Parliament had expressly 
granted the same.” State v. Fitz- 
gerald, 131 Minn. 116, 119, 154 NW 
750. 

[b] Power of legislature to dele- 
gate authority.—It has been held that 
the legislature cannot delegate to or 
confer upon municipal boards or offi- 
cers, that are not courts of justice, 
and whose proceedings are not an 
exercise of judicial power, the au- 
thority to imprison and punish for 
contempt, without right of appeal or 
trial by jury. In re Whitcomb, 120 
Mass. 118, 21 AmR 502. 

[c] Under home rule provisions.— 
It has been held that the constitu- 
tional and legislative provisions rela- 
tive to home rule charters do not 
authorize a municipal corporation to 
grant its municipal council or gov- 
erning body the right to punish a 
witness called before it for contempt. 
State v. Fitzgerald, 131 Minn. 116, 
154 NW 750. 

Contempt of witnesses before in- 


bbe oe od committees see infra 
785. 
7. Conflict between statutes and 
crane utes generally see supra § 
“ Bicense fee and tax see Licenses 
§ 38 et seq. 

8. See infra § 276. 


v. Klausmeier, 213 Mo. 119, 112 Sw 
516; St. Louis v. De Lassus, 205 
Mo. 578, 104 SW 12; Kansas City v.. 
Hallett, -59 Mo. A. 160. 

Oh. —'Struthers v. Sokol, 108 Oh. St. 
268, 140 NE 519. \ 

W. Va.—State v. Wertz, 91 W. Va. 
622, 114 SEH 242, 29 ALR 391. 

fa] Case of first impression.— 
“We do not think the mere difference 
in the amount of fines or: penalties 
provided for in the city ordinance 
and the general statute should he 
deemed such want of harmony or re- 
pugnance as will invalidate the ordi- 
nance. We find no adjudication in 
this state dealing with this precise 
question. We feel fortified in our 
position, however, when we discover 
that the question was open in nu- 
merous cases passed on by the ap- 
pellate courts of Missouri and 
where it seemed conceded by court 
and counsel that a difference in fines 
or penalties for the enforcement of 
ordinances and statutes did not bring 
about such want of harmony as to 
render the ordinance -invalid.” Kan- 
Bae City vi Hallett; 59" Mois AS 160; 


[b] Where a special charter of a 
town, granted before the adoption 
of the present constitution, confers 
power upon the corporate authori- 
ties to impose fines or penalties for 
the unauthorized sale of intoxicating 
liquors, they are not limited or re- 
stricted to the same penalties im- 
posed by the general law. Baldwin 
v. Murphy, 82 Ill. 485. 

10. Kansas City v. Henre, 96 Kan. 
794, 153 P 548; Struthers v. Sokol, 
108 Oh. St. 263, 140 NE 519; State 
v. Wertz, 91 W. Va. 622, 114 SE 242, 
29 ALR 391, 

11. Chicago vy. Union Ice Cream 
Mfg: 5-Co., ©2562 Tl :341, 962°NB 872, 
AnnCas1912D 675; Duluth v. Evans, 
158 Minn. 450, 197 NW 737. 

12. Opelousas Police Bd, v. Giron, 
46 La. Ann, 1364, 16 S 190. 
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vided for, although the general law provides only 
for a maximum penalty.1? But the extent and 
limit within which municipal corporations may pre- 
scribe punishment or penalty for violation of mu- 
nicipal ordinances or regulations may be, and often- 
times is, governed by constitutional, statutory, or 
charter provisions;!* and in such case the corpora- 
tion cannot prescribe a punishment or penalty in 
conflict with such provisions!® as to maximum?® or 
minimum? degree. A provision prohibiting a pen- 
alty less than that provided by statute does not 
prohibit the increasing of the minimum penalty fixed 
by statute for the same offense,!® nor does it prohibit 
a less penalty than that fixed at common law for 
a common-law offense.19 Where the state merely 
limits the maximum of the penalty, a minimum pen- 
alty may be provided for,?° and any penalty fixed 
not. exceeding. such maximum is valid.24> Some in- 
hibiting provisions have been construed to apply 
to the same kind of punishment only,?? that is, 
when the punishment is by fine only, the offender 
eannot be punished by imprisonment,?? or vice 
versa.?4. An ordinance prescribing a punishment in 
excess of that authorized by law may be valid and 


MUNICIPAL CORPORATIONS | 


18s 4216 


enforceable as to the extent of the punishment au- 
thorized by law.?° 

Identity of offense. The rule against prescribing 
a different penalty than that provided by general 
law does not apply where the offenses are not the 
same.2° A constitutional provision that no munici- 
pal ordinance shall fix a penalty for a violation 
thereof at less than that imposed by statute for 
the same offense has been held not to apply to an 
ordinance which is merely local in its operation 
upon a subject not covered by the general law.** 

[§ 275] c. Penal Enforcement of Proprietary 
Rights. The proprietary rights of municipal cor- 
porations cannot be enforced by penal ordinances 
or regulafions,"® as for instance, the contractual 
rights of the corporation,?® at least in eases not 
involving the morals, health, or safety of its in- 
habitants,?° except in eases where the legislature 
has delegated to the corporation the power to do 
so.2t_ A regulation administrative in character can- 
not be enforced by criminal penalties.*? 

[§ 276] d. Reasonableness.*? Penalties prescribed 
and punishments provided for by ordinances must 
not be excessive or unreasonable.*4 An ordinance 


13. St. Joseph v. Vesper, 59 Mo. 
A. 459; Kansas City v. Hallett, 59 Mo. 
A. 160. 

14. See constitutional and statu- 
tory provisions; and particular char- 
ters. 

15. Ga.—Brieswick v. Brunswick, 
51 Ga. 639, 21 AmR 240. 

Ill.—Chicago v. Quimby, 38 Ill. 274; 
Petersburg v. Metzker, 21 Ill. 205; 
Greenfield v. Mook, 12 Ill. A, 281. 

Kan.—In re Hurston, 112 Kan. 238, 
210 P 495. 

Ky.—Taylor v. Owensboro, 98 Ky. 
et 32 SW 948, 17 KyL 856, 56 AmSR 
- La.—State v. Voss, 49 La, Ann, 444, 
21 S 596, 62 AmSR 6538; -State: v. 
Arnauld, 49 La. Ann, 104, 21 S 177; 
State v. Burns, 45 La. Ann. 34, 11 
S 878; State v. Chase, 33 La. Ann. 
287; New Orleans vy. Costello, 14 La. 

Fitchburg, 


Ann. 37 

Mass.—Greene vy. are 
Mass. _121, 106 ‘NE. 573;.: Com. 
Maletsky, 203 Mass. 241, 89 NE 245, 
' 24 LRANS 1168. 

Mich.—Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Minn.—State v. Cantieny, 34 Minn. 
1, 24 NW 458; State v. Oleson, 26 
Minn. 507, 5 NW 959. 

Mo. —Monett. v. Beaty, 79 Mo. A. 
315; Johnson v, Daw, 53 Mo. A. 372. 

N. J.—Landis v. Vineland, 54 N. J. 
L. 75, 23 A 357; Leland v. Long 
Branch Comrs.,, 42 (NiieJ.. 1. 375. 

N. M.—Roswell y. Jacoby, 21 N. M. 
702, 158 P 419. 

N. Y.—Merkee v. Rochester, 13 
Hun 157; New York vy, Ordrenan, 12 
Johns. 122. 

Oh.—Belle Centre v. Welsh, 11 Oh. 
Dec. (Reprint) 41, 24 CineLBul 176. 

Okl.—Ex’p. Flannery, 21 Okl. Cr. 
13¢7) 205. .P 1208. 


Pa.—Shippensburg v. Schoch, 36 
Pa. Co. 309. ~ 

Ss. C.—Zylstra v, Charleston, 1 
SHC. B82 


Tex.—IEx p. Pitchios, (Cr.) 152 SW 
1074; Ex p. Brewer, 68 Tex. Cr. 387, 
152 SW 1068; Ex p. McHenry, (Cr) 
103 SW 390; Ex p. Cross, 44 Tex. 
Crin3 76,271 Sw 289; McNeil v. State, 
29 Tex. A. 48, 14 SW 393. 

W. Va—State v. Robinson, 96 W. 
Va. 556,123 SE 575. 

Wis. —-Horn v. Chicago, etc., R. Co., 
38 Wis. 463. 

Que.—St. Laurent v. Roy, 30 Que. 
Super. 333; Coaticook vy. Lothrop, 22 
Que. Super. 225. 

fa] Costs——Where the _ statute 
governs, a municipality cannot im- 
pose costs in addition to the fine or 


penalty for a violation of an ordi- 
nance. Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521. 


16. Miss.—Cook v. Paseagoula, 
121 Miss. 5, 83 S 305. 
Mo.—Monett v. Beaty, 79 Mo. A. 


815. 

N. M.—Roswell v. Jacoby, 21 N. M. 
702, 158 P 419, 

N. Y.—Peo. v. Quayle, 122 Misc. 
607, 204 NYS 641. 

Oh.—Morris vy. Conneaut, 20 OhNP 


NS 289. . 

Okl.—Ex p. Flannery, 21 Okl. Cr. 
TIA 205). s203; 

Pa.—Com. XY. ‘Rose, 4 Pa. Dist. & 
Con 13; 

Tex.—Ex p. Pitchios, (Cr.) 152 SW 


1074; Ex p. Brewer, 68 Tex. Cr. 387, 
152 SW 1068. 

17. Petersburg v. Metzker, 21 Ill. 
205 [dist Quincey v. O’Brien, 24 Ill. 
A. 591]; Burden v. Hendrix, 205 Ky. 
167, 265 SW 498; Owensboro v. 
Sparks, 99 Ky. 3851, 36 SW 4, 18 
KyL 269; Ex p. Jonischkies, 92 Tex. 
Cr. 461, 244 SW 997;° Ex p. Gold- 
burg, 82 Tex. Cr. 475, 200 SW 386; 
Neuvar v. State, 72 Tex. Cr. 410, 163 
SW 58; Ex p. Pitchios, (Tex. Cr.) 152 
SW 1074; Ex p. Brewer, 68 Tex. Cr. 
387, 152 SW 1068; Ex p. Farley, 65 
Tex. Cr. 405, 144. SW 5380; Sue Lung 
v. State, (Tex. Cr.) 117 SW. 857; Man- 
tel v. State, 55 Tex, Cr. 456, 117 SW 
855, 181 AmSR 818. 

18. Leitechfield Mercantile Co. v. 
Com., 148 Kkys 162,-<136 SW. 6393 
Owensboro v. Sparks, 99 Ky. 351, 36 
SW 4, 18 KyL 269. 

19. Leitchfield Mercantile Co. vy. 
Com., 1438 Ky. 162, 136 SW 639. 

20. Stark v. Geiser, 90 Kan. 504, 
135 P 666; Shreveport v. Wanger, 
152 La. 9038, 94 S 488; State v. Col- 
lins, 107 Minn. 500, 120 NW 1081; 
State v. Marciniak, $7 Minn. 855, 105 
NW 965; Ex p., Caldwell, 138 Mo. 
233, 39 SW 761, 

21. Albany v. Nix, Ala, A.) 106 
S 199; St. Joseph v. Vesper, 59 Mo. 
A, 459 {[foll Kansas City v, Hallett, 
59 Mo, A. 160]. 

22. Ex p. Caldwell, 138 Mo. 233, 
39 SW 761; Moberly Y. Deskin, 169 
Mo. A. 672, 155 SW 842. 

23. Ex p. Caldwell, 138 Mo. 233, 
39 SW. 761; Moberly Vv. Deskin, 169 
Mo. A. 672, 155 SW 842. 

138 Mo, 238, 


24. Ex p. Caldwell, 
39 SW 761; Moberly v. Deskin, 169 
Mo. A. 672, 155 SW 842 

25. Ark.—Scott Vv. Roberson, 145 
Ark. 408, 224 SW 746; Little Rock 
y. Reinman-Wolfort Auto Livery Co., 
107 Ark. 174, 155 SW 105 [aff 237 


Un S274,135 SCt 511; 59 Sived, 9005 

Eureka Springs vy. O’Neal, 56 Ark. 

350, 19 SW 969. 

oe v. Mook, 12 Ill. A. 

Th ae v. Dressell, 47 Iowa 
tie 

Md.—Norwood _v. 141 
Mad. 696, 119 A 688. 

Utan.—Tooele City v. Hoffman, 42 
Utah 596, 134 P 558. 

Partial invalidity of ordinances 
generally see infra § 854. 

26. Ex p. Simmons, (Cal.) 250 P 
684; Ames v. Gerbracht, 194 Iowa 
267, 189 NW 729; Com. v. Vanmeter, 
187 Ky. 807, 221 SW 211; Owensboro 
v. Evans, 172 Ky. 831, 189 SW 1153; 
Tuggles v. Com., 100 SW 235, 30 
KyL 1071. 

27. Com. v. Merz, 125 Ky. 97, 100 
SW..333; .30'- Ky L. 1170; Carlisle sv. 
Hecklinger, 103 Ky. 381, 45 SW 358, 
20 KyL 74. ‘ 

28. Kalamazoo y. Kalamazoo Cir. 
Judge, 200 Mich. 146, 166 NW 998; 
Thornhill v. Cincinnati, 4 Oh. Cir. Ct. 
354, 2 Oh. Cir. Dec. 592; Bluefield 
Water Works, ete., Co. v. Bluefield, 
69 W. Va. 1, 70 SE 772, 33 LRANS 


Wiseman, 


769. 
29. Thornhill v. Cincinnati, 4 Oh. 
Gir.” Ct. Sb4582 4Oh. s Cir wibech bos 


Cline v. Springfield, 10 OhS&CP 389, 
7 OHNP 626; Bluefield Water Works, 
ete., Co. v. Bluefield, 69 W. Va. 1, 
70 SE 772, 38 LRANS 759. 

30. Newport v. Newport, etce., 
Bridge Co., 90 Ky. 193, 13 SW 720, 
12 KyL 39, 8 LRA 484, 

Sl. Peo. v.; Detroit Citizens’: ~Sts 
RY Con slhe * Miche 132... 74 F 
Bluefield Water Works, 
Bluefield, 69 W. Va. 1, 70 "SE 772, 
33 LRANS 759. 

32. Bluefield Water. Works,. 
Co. v. Bluefield, supra. 

33. Cross references: 
Conflicting ordinances and statutes 

generally see supra § 219. 
Difference in penalty or punishment 

see supra § 274. 

Reasonableness of regulations gen- 

erally see supra § 229. 

Sentence see infra § 685. 

34. U. S—Ho Ah Kow v. Nunan, 
12 F, Cas. No. 6,546, 5 Sawy. 552. 

Ala.—Mobile v. Yuille, 3 Ala. 137, 
36 AmD 441. \ 

Cal.—Ex p. Solomon, 91 Cal, 440, 
27 P 757; In re Ah You, 88 Cal, 99, 
25 P 974, 22 AmSR, 280,11 LRA 
408; In re Simmons, 71 Cal, A. 522, 
235 P 1029. 

Fla.—Patterson v. Taylor, 51 Fla. 
275, 40 S 498. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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obviously prescribed to humiliate or disgrace a class 
What is reasonable depends | a 
upon the nature of the offense and the cireum- 
To be reasonable a penalty must be 
certain.** In determining whether a penalty or pun- 
ishment provided by municipal ordinance or regu- 
lation is reasonable, some courts have considered 
the difference between such penalty or punishment 
and that penalty or punishment provided by the 
state for the same offense;°* and such courts have 
held that a greater penalty than that provided by 
statute for kindred offenses is not in harmony with 
the general laws of the state*® and is therefore 
Ordinances prescribing penalties 
within the limits designated by the legislature can- 


of persons is void.*® 


stances.?® 


unreasonable.*° 


not be set aside as unreasonable.‘ 


[§ 277] e. Particular Punishments—(1) As Mis- 


Ga.—Perdue v. Ellis, 18 Ga. 586. 

Mo.—Tarkio vy. Cook, 120 Mo. 1, 
25 SW 202, 41 AmSR 678. 

N. J.—Haynes v. Cape May, 50 
N, Js L.55,) 13) ‘A> 231) [aff 520N. J. L. 
180, 19 A 176]. 

Oh.—Alliance v. Joyce, 49 Oh, St. 
7, 30 NE 270. 

Pa.—Reading City v. Reading 
Steam Heat, etc., Co., 20 Pa. Co. 411. 

S. C.—MeCormick v. Calhoun, 30 
Nove. 83,0 Sy meio os 

Tex.—Hirschfield v. Dallas, 29 Tex. 
A, 242, 15 SW 124. 

Vt.—St. Johnsbury v. Thompson, 
59 Vt: 300, 90 A 571; 59 AmR 731. 

385. Ho Ah Kow v. Nunan, 12 F. 
Sa No. 6,546, 5 Sawy. 552, 20 AlbLJ 

S6. Reading City v. Reading 
Steam Heat, etc., Co., 20 Pa. Co. 411. 

[a] Held reasonable or not un- 
reasonable.—Ex p. Cheney, 90 Cal. 
617, 27 P 436; Ex p. Milter, 89 Cal. 
41, 26 P 620; Patterson vy. Taylor, 
51 Fla. 275, 40 S 493; Perdue v. Ellis; 
18 Gas 586; Tarkio v. Cook, 120 Mo. 
1, 25 SW 202, 41 AmSR 678; At- 
lantic City v. Brown, (N, J.) 62 A 
428; Alliance v. Joyce, 49 Oh. St. 7, 
30 NE 270; Walter v. Bowling Green, 
26 Oh. Cir. Ct. 756; Brown v. To- 
ledo, 5 OhS&CP 210; 7 OhNP 434; 
Pottsville Borough v. Pottsville Gas 
Co., 32 Pa. Co. 17, 3 SchuylkillLegRec 
91; Mahanoy City v.. Pennsylvania 
Theatre Co., 3 SchuylkillLegRec (Pa.) 
160; McCormick v. Calhoun, 30 S. C. 
93, 8 SE 539; Hirshfield v. Dallas, 29 
Tex. A, 242, 15 SW 124; St. Johns- 
bury v. Thompson, 59 Wiig 300, 9 A 


571, 59 AmR 731. 
[b] Held unreasonable or not 
reasonable.—Lansdowne vy. Spring- 


field Water Co., 7 Del. Co. (Pa.) 509. 
27. Mobile v. Yuille, 3 Ala. 137. 
Certainty as to punishment gen- 

erally see supra § 255. 

33. In re Simmons, 71 Cal. A, 522, 
235 P1029. 

29. In re Simmons, supra. 

40. Ex p. Solomon, 91 Cal. 440, 
27 P 757; In re Simmons, 71 Cal. A. 
522, 235 P 1029. 

[a] Ordinance held not conflicting 
with general laws. .Ex p. Johnson, 
73 Cal. 228,15 P 43. 

41. Patterson v. Taylor, 51 Fla. 
275, 40 S 493; Tarkio v. Cook, 120 
Mo. 1, 25 SW 202, 41 AmSR_ 678; 
Haynes v. Cape May, BOWING Ji. 414. 5b, 
130A 231 [aft 52. N. J. L. 180, 19 A 
176 

ad: Peo. v. Lookstein, 78 Mise. 306, 
139 NYS. 680, 28 N. Y:«Cr.-311. 


43. Portland v. Schmidt, 13 Or. 
i 0: Ee 221. 

44, State v. Tryon, 39 Conn. 183; 
Schweitzer v. Liberty, 82 Mo. 309; 
Peo. v. Henry Maillard, Inc., 192 
App. Div. 201, 182 NYS 547. 


{a] Under power to “license, tax, 
and regulate.’—A charter power to 
“license, tax, and regulate ... dram- 
shop keepers” authorizes a city to 
‘pass an ordinance making any per- 
son selling liquor in any quantity 
less than one gallon within the city, 
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demeanors. 
misdemeanor 


demeanors.*® 


demeanor. 


alty or fine.*? 


or 


[§ 278] (2) Fine or Pecuniary Penalty.*6 
thority may be given to punish by pecuniary pen- 
Such power is generally held to bé 
implied from the power to enact police ordinances 
regulations.*§ 
thing prohibited, a penalty may not be affixed by 
the corporation to each evidential act if the aggre- 
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The violation of an ordinance is not 


unless expressly so declared.*? 


Without special authority, a municipal council can- 
not make violations on municipal ordinances mis- 
Under the provisions of some ¢char- 
ters‘ and under some statutory provisions, the 
violation of an ordinance is punishable as a mis- 


Au- 


When a course of action is the 


gate amount is in excess of that authorized by the 


statute.*® 


without taking out a dramshop keep- 
er’s license, guilty of a misdemeanor, 
Schweitzer v. Liberty, 82 Mo. 309. 

45. Peo. v. Kaye, 212 N. Y. 407, 
106 NE 122, 213 N. Y. 648 mem, 107 
NE 1083 mem. 

46. Fines generally see Fines, For- 
feitures, and Penalties §§ 1-42. 

Penalties generally see Fines, For- 


feitures, and Penalties §§ 72-161. 

47. Ala.—Harper vy. Attalla, 123 
Ala. 524, 26 S 128; Craig v. Burnett, 
32 Ala.» 728; Ex p. Burnett, 30 Ala. 
461. 

Ark.—Eureka Springs v. O’Neal, 56 
Ark. 350, 19 SW 969. 

Colo.—Saner v, Peo., 17 Colo; A. 
SOM 100 Oe ET Or 

Conn.—State v. Tryon, 389 Conn. 
183. 

Ga.—Lyons vy. Collier, 125 Ga, 231, 
54 SE 183; Little v. Ft. Valley, 123 
Ga. 503, 51 SE 501; Lewis v. Fore- 
hand, 117 Ga. 798, 45 SE 68; Pap- 
worth v. Fitzgerald, 106 Ga. 378, 32 
SE 363; Calhoun y. Little, 106 Ga. 
336, 382 SE. 86, 71, AmMSR 254, 43 
LRA 630; Harris v. Augusta, 100 Ga. 
382, 28 SH 361. 

Ill.—Korah vy, Ottawa, 32 Ill, 121, 
83 AmD 255. 

Iowa.—Sibley v. Lastrico, 122 Iowa 
211, 97 NW 1074: 

Ky.—Stone v. Paducah, 120 Ky. 
322, 86 SW 531, 27 Kyl 717. 

La. —State v. Fisher, 50 La. Ann. 
45, 28 S 92; -State v. Voss, 49 La. 
Ann. 444, 21 S 596, 62 AmSR 653. 

Md.—Shafer v. Mumma, 17 Md. 
331, 79 AmD 656. 

Mass.—Com. vy. Wilkins, 121 Mass. 


356 

Minn.—State v. Grimes, 83 Minn. 
460, 86 NW 449. 

Mo.—St. Louis v. Green, 70 Mo. 
562. 


Nebr.—Peterson v. State, 79 Nebr. 
132, 112 NW 306, 126 AmSR 651, 14 
LRANS ‘292 Bailey v. State, 30 
Nebr. 855, 47 NW 208. 

N. J.—Plainfield v. Mercellus, 68 
N. J. L. 201, 52 A 2338; Bayonne v. 
Herdt, 40 N. J. L. 264; State v. New 
Brunswick. 2 N. J. L. J, 240. 

N. Y.—Vance v. Hadfield, 51 Hun 
620, 643, 4 i.NY S112; Roderick v. 
Whitson, 51 Hun 620, 4 NYS 112. 

N. C.—State v. Irvin, 12'6' Ni oC: 
989, 35 SE 430. 

Oh.—Alliance vy. Joyce, 49 Oh. St. 


7, 30 NE 270; Brown vy. Toledo, 5 Oh 
S&CP 210, 7 OhNP 435. 
Pa. —Reading City v, Reading 


Steam Heat, etc., Co., 20 Pa. Co. 411. 
Ss. C.—-MeCormick v. Calhoun, 30 
S. C. 98, 8 SE 539; State v. Beaufort, 
Siw SA Cin uenteo6: 
Tenn.—Trigally 
Coldw. 382. 
Tex.—McNeil v. State, 29 Trex. A. 
48, 14 SW 3938. 


v. Memphis, 6 


Wis.—Miles vy. Chamberlain, 17 
Wis. 446. 
§ ace and imprisonment. see infra 
ee or imprisonment see infra 


48. Ala.—Mobile yv. Yuille, 3 Ala. 


137, 36 AmD 441. 

Ga,—Little v. Ft. Valley, 123 Ga. 
503, 51 SE 501; Chambers v. Barnes- 
ville, 89 Ga. 739, 15 SE 634. 

Ill.—Korah v. ‘Ottawa, 32 Il). 121; 
83 AmD 255; Chamberlain v. Litcn- 
field, 56 Ill. A. 652. 

Iowa.—Sibley v. Lastrico, 122 Iowa 
211, 97 NW 1074. 

4-- B; 


Ky, —Williamson vy, 
Mon. 146. 

La.—New Orleans Third Municipal- 
ity v. Blanc, 1 La. Ann. 385. 

Mad. —Cambridge v. Cambridge Wa- 
ter Co., 99 Md. 501, 58 A 442; Shafer 
we Mumma, 17 Md, 331, 79 AmD 656. 


Com., 


Mo.—St. Louis vy. Green, 70 Mo, 
eae St. Louis v. Sternberg, 69 Mo, ~ 
3 N. J.—Haynes v. Cape May, 52 


Ni 4J.0L.  180;' 19 ‘Av 276, 

N. Y.—Coonley v. Albany, 132 N. Y, 
145, 30 NE 3882. 

N. C.—Jones v. Duncan, 127 N. CG. 
118, 37 SE 185; Broadfoot v. Fay- 
etteville, 121 N. C, 418, 28 SE 515, 
61 AmSR 668, 39 LRA 045; State v. 
Tweedy, 115 N. G 704, 20 SE 183. 

Oh.—Walter v. Bowling Green, 26 
Oh. Cir Ct." '756s\ 1CHine®t vi Spring- 
field, 10 OhS&CP 389, 7 OhNP 626. 

Pa.— Reading City v. Reading 
Steam’ Heat, 'etc.,, 'Co." 20'= Paz -Co; 
411; Lancaster v. Edison Electric ILl- 
luminating Co., 8 Pa. Co. 178. 

S. C.—MecCormick v, Calhoun, 3Q 
S. C. 93, 8: SH 539. 

Tenn. -_Trigally v. 
Coldw. 382, 

Tex.—Forney v. Mounger, (Civ. A.). 
210 SW 240. 


Memphis, g 


Wis.—Miles v. Chamberlain, 17 
Wis. 446, 
[a] Under a constitutional pro- 


vision to the effect that a municipal 
corporation can neither provide a 
punishment in excess of the legisla- 
tive act, nor prescribe a less penalty, 
and in either or both instances there 
must be no conflict with the state law 
or the constitution, it has been held 
that ordinances which are purely mu- 
nicipal, where there is no existing 
state law on the same subject, can- 
not prescribe penalties, unless so au- 
thorized by the state law and spe- 
ecified in the charter. Ex p. Gold- 
burg, 82 Tex. Cr. 475, 200 SW 3886. | 

49. Eureka Springs v. O’Neal, 56 
Ark. 350, 19 SW 969; Com. v. Wil. 
kins, 121 Mass. 356. But see Hamp- 
ton v. Chicago, etc., R. Co., 125° Tl. 
A. 412 (if the offense is a continued 
one it is held that the corporation 
may fix a penalty for each day of its 
continuance), 

{a] Tlustrations.—(1) Where the 
thing prohibited by ordinance is con- 
tinuous, as the keeping of a dram- 
shop without a license, if the ordi- 
nance attempts to make each sale a' 
different offense it is invalid as the 
aggregate punishment might be in 


excess of the maximum penalty 
which the city might inflict. HBureka 
Springs v. O’Neal, 56 Ark. 350, 19 
SW 969. (2) An ordinance prescrib- 


ing a penalty of from one to five 


ry 


266 [48 C.J.] 


Penalty. as object of revenue. 


held that, if revenue is the object of the ordinance 
or license, there is no implied authority to impose 


a pecuniary penalty or fine.®° 
Construction of power. 


be strictly construed. 


[§ 279] (38) Imprisonment—(a) In General. 
thority may be given to punish by imprisonment, 
under which such punishment may be inflicted ;°° 
but the power of the municipal corporation to 
such punishment must be 


authorize 
granted.°* 


dollars for every hour of keeping a 
wagon in a market without a license, 
eétc., is void where the statute only 
permits a penalty of twenty dollars 
for one offense, Com. v. Wilkins, 121 
Mass. 356. 

50. New Hampton v. Conroy, 56 
Iowa 498, 9 NW 417; State v. Pa- 
tamia, 34 La. Ann. 750; State v. 
Mannessier, 32 La. Ann. 1308; Mu- 
Nicipality No. 1 v. Pance, 6 La. Ann. 
615; Butler’s Appeal, 73 Pa. 448; 
Egger v. Stine, 12 Pa. Co. 316. See 
St. Louis v. Green, 6 Mo, A. 591, 7 
Mo. A. 468 (where provisions of a 
city ordinance for .imposing-.a fine 
for nonpayment of a license upon a 
private vehicle, which, if not paid, 
would lead to imprisonment, were 
held to be void for want of power 
in the municipal assembly to make 
the nonpayment of a purely revenue 
tax a misdemeanor). 

51. Roswell v. Jacoby, 21 N. M. 
702, 158 P 419. 

52. Roswell v. Jacoby, supra. 

53. Ala.—Bray v. State, 140 Ala. 
172,37, S 250; Craig .v. ‘Burnett, 32 
Ala. 728; Ex p. Burnett, 30 Ala. 461. 


Ga.—Carr v. Conyers, 84 Ga. 287, 
10 SE 630, 20 AmSR 357. 

Hawaii.—Terr. v. Ah Choy; 27 
Hawaii 331. 

Iowa.—Burlington v. Kellar, 18 
Towa 59. 

Kan.—In re Semple, 10 Kan. A. 155, 
62 P 5384. 

Ky.—Stone v. Paducah, 120 Ky. 
322, 86 SW 531, 27 KyL 717. 

La.—State v. Voss, 49 La. Ann. 
444, 21 S 596, 62 AmSR 653. 
Minn. —State v. McDonald, 121 


Minn. 526, 141 NW 12; State v. Mc- 
Donald, 121 Minn. 207, 141 NW 110; 
State v. Grimes, 83 Minn. 460, 86 NW 
449; State v. Harris, 50 Minn, 128, 
52 NW 387, 531; State v. Cantieny, 
34 Minn. 1, 24 NW 458. 

Nebr.—-Bailey v. State, 
855, 47 NW 208. 

N. J.—State v. New Brunswick, 2 
WN. Jette J. 240: 

aN; C.—-State --v... Abernethy, 190 
N, Cc. 768, 130 SE 619. 

Or.—Ex p. Ah Hoy, 23 Or. 89, 31 P 
220. 

Pa.—Com. v. Shields, 19 Pa. Dist. 


30 Nebr. 


932, 

R. J.—Farnsworth v. Pawtucket, 
13 RR. Po 82. 

S. C.—McCormick v. Calhoun, 30 
S&C. 98, 8&8 SE.539. 

Tenn. —-O’Haver  v. Montgomery, 


120°Tenn. 448,111 SW 449, 127 AmSR 
1014. 

Tex.—MeNeil v. State, 29 A. 
48, 14 SW 393. 

Va.—Bolton v. Vellines, 94 Va, 393, 
26 SEK 847, 64 AmSR 737. 

{a] That the ordinance has in 
fact been violated by defendant must 
be judicially ascertained to sustain 
the legality of the imprisonment. 
Craig v. Burnett, 32 Ala. 728; Ex p. 
Burnett, 30 Ala. 461. 

Sentence to imprisonment in sum- 
mary trial in general see Criminal 
Law § 665. 


Tex, 


54. Ga.—Carr v. Conyers, 84 Ga. 
287, 10 SE 630, 20 AmSR 357. 
Hawaii—Terr. yv. Ah Choy;o) 17 


Hawaii 331. 


The power to impose pen- 
alties,°! and especially excessive penalties,>? must 
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It is generally 


[§§ 278-280. 


[§ 280] (b) For Nonpayment of Fine.°> Author- 
ity may be specially given to imprison for non- 
payment of fine,®°* but the power of the municipal 


corporation to authorize such imprisonment must 


be expressly granted.°? 
under the power to punish by fine or by imprison- 


It has been held that, 


ment, the corporation has no power to enforce the 


Au- 


expressly 


Iowa.—Burlington v. Kellar, 18 
Iowa 59 


Kan.—In re}Semple, 10 Kan. A. 155, 
62 P 534. 

La.—State -v. Bright, 38 La. Ann. 
1, 58 AmR 155. 

Nebr.—Bailey v. State, 30 Nebr. 
855, 47 NW. 208. 

N. J.—Breggulia v. Vineland, 53 


N. J..L. 168, 20 A 1082, 11 LRA 407. 
Or.—Ah Hoy v. Spencer, 23 Or. 89, 


su PR 220. 
Pa.—Com. v. Shields, 19 Pa. Dist. 
932; Pittsburgh v. Young, 3 Watts 


363; Im re Yard, 48 LegInt 228. 

R. I.—Farnsworth v. Pawtucket, 13 
Re. 482% 

Tenn.—O’Haver v. Montgomery, 
oe 448, 111 SW 449, 127 AmSR 

Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737. 

[a] Power to suppress confers no 
power to punish by imprisonment. 
Chariton v. Barber, 54 Iowa 360, 6 
NW 528, 37 AmR 209. 

55. Generally see .Fines, 
tures, and Penalties §§ 21-33. 

In contempt cases see Contempt 


Forfei- 


§ 135. 

56. Ala.—Harper v. Attalla, 123 
Ala. 524, 26 S 128; Harris v. Tus- 
caloosa, (A.) 108 S 768; Mallory v. 


Tuscaloosa, (A.) 108 S 650. 

Ark.—Ex p. Slatterly, 3 Ark. 484. 

Colo.—Saner v. Peo., 17 Colo. A. 
307, 69 P 76, 

Fla.—Anderson v. Shackleford, 74 
Fla. 36, 76 S 348, LRA1918A 139. 

Ga.—Leonard v. Hatonton, 126 Ga. 
63, 54 SE 963; Lyons v. Collier, 125 
Gai, 231). 54 .\SH423335 Williams? v. 
Sewell, 121 Ga. 665, 49 SE 732; Lewis 
v. Forehand, 117 Ga. 798, 45 SE 68; 
Kinney v. Blackshear, 115 Ga. 810, 


42 SE 231; Papworth v. Fitzzerald, 
106 Ga. 378, 32 SE 363; Calhoun y. 
Little, 106 Ga. 270, 32 SE 86, 71 
AmSR 254, 43 LRA 630; Harris v. 
Augusta, 100 Ga. 382, 28 'SE 161. 

Hawaii—tTerr..°v. Ah Choy, 17 
Hawaii 3381. 

Ill:i—Atwood vy. Otter, 296 Tll. 70, 
aor NE 573; In re Bollig, 31 I. 


Ind.—Flora v. Sachs, 64 Ind. 155. 
Kan.—In re Hurston, 112 Kan. 238, 


210° P 495. 

La.—State v. Fisher, 50 La. Ann. 
45, 23 S92. 

Minn,—State v.. McDonald, 121 
Minn. 526, 141 NW. 112; State v. 
oe 121 Minn. 207, 141 NW 

Mo.—In re Miller, 44 Mo, A. 125; 
Ex p: Kiburg, 10 Mo. A. 442. 


Nebr.—Peterson v. State, 79 Nebr. 
132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292; Bailey v. State,’ 30 
Nebr. 855, 47 NW 208. 

N. J.—Plainfiela v. Marcellus, 68 
Nav Ji De). 2015. 62 A 12339%s Belmar» ‘v. 
Barkalow, 67 N. J. L. 504, 62 AS15673 
Bayonne v. Herdt, 40 N. J. L. 264. 

N. Y.—Roderick vy. Whitson, 4 NYS 


40) Vance  v. Hadfield, 4 NYS 
Oh.—In re Beall, 26 Oh. St. 195. 


Pa.—Barter v. Com., 3 Penr, *& W. 
253, 
Porto Rico.—Peo. v. 


Rivera, 
Porto Rico 720. 


16 


collection of a fine by imprisonment®® or to im- 
prison for the nonpayment of the fine.°? 
ment for nonpayment of fine is not both a‘fine and 
imprisonment for the offense, as the imprisonment 
is merely to enforce the collection of the fine and 
not to punish for the offense.®° 


_Imprison- 


Power to assess, 


ge: C.—State v. Beaufort, 31 S. C. L. 
Tenn.—O’Haver _ v. Montgomery, 
ere Tenn. 448, 111 SW 449, 127 AmSR 
01 
. Ont.—Rex v. Swanton, 2 OntwWR 
06. 
Que.—Sun Hans v. Recorder's Cts 
eee Que. Super. 169, 37 CanCrCas 
[a] Power to collect fines by 
capias ad satisfaciendum warrants 
imprisonment in the county jail. 
State v. Beaufort, 31 SS) €. -L. '\496. 
Imprisonment for nonpayment of 
costs see infra § 740. - 
ty ho iorai as to pay fine see infra 


57. Carr v. Conyers, 84° Gay 287, 
10 SE 630, 20 AmSR 357; Brieswick 
v. Brunswick, 51 Ga. 639, 21 AmR 


240; Terr. v. Ah Choy, 17 Hawaii 
331; Barter v..Com:,.3 Penr. & “W. 
(Pa.) 253; O’Haver v.. Montgomery, 


120 Tenn, 448, 111 SW 449, 127 AmSR 
1014. 
51 


58. Brieswick -v. 
Ga. 639, 21 AmR 240. 

59. Brieswick v. Brunswick, supra. 

[a] Discussion of rule.—‘‘The city 
council have the power, under its 
charter, to prescribe the punishment 
for a violation of the ordinances of 
the city, either by fine or by im- 
prisonment. When the punishment, 
inflicted is imprisonment, that is the 
penalty to be enforced. “When the 
penalty is a fine, that is the pen- 
alty to be enforced in the manner 
provided by law; but the charter does 
not confer upon the city council of 
Brunswick the power and authority 
to pass an’ordinance to enforce the 
collection of a fine by imprisoning 
the party who fails to-pay it until 
he shall do so, or for- any’ specified 
number of days until he shall do 
so. The city council have the power 
and authority to pass an ordinance 
inflicting the proper punishment by 
imprisonment. for a violation of its 
ordinances, but have not the power 
and authority, under its charter, to 
pass an ordinance to enforce the col- 
lection of a fine by imprisonment, 
or to imprison any person for the 
non- payment of a fine imposed on 
him.’ Brieswick v. Brunswick, 51 
Ga. 639, 642, 21 AmR 240. 

60. Ala.— Harper v. Attalla, 123 
Ala. 524, 26 S 128. 

Fla.—Anderson v. Shackleford, 74 
Fla. 36, 76 S 3438, LRA1918A 139. 

Tl.—Ex Pp. Bollig,. SLT segs 

La.—State v.. Fisher, 50 La. Ann. 
45, 28 S 92. 

Nebr.—Peterson v. State, 79 Nebr. 
132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292. 

N. Y.—Peo. v. Garabed, 20 Misc. 
127, 45 NYS 827 [rey without opin- 


Brunswick, 


a ia App. Div. 624, 49 NYS 
fa] A fine is not a debt within 


the meaning of the constitutional 
provision against imprisonment for 
debt, Peterson vy. State, 79 Nebr. 132, 
112 NW 306, 126 AmSR 651; 14 LRA 
NS 292; In re Beall, 26 Oh. St* ORs 
See also Constitutional Law 448; 
Fines, Forfeitures, and Penalties § 21 
text and note 56. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 280-285] 


impose, and collect fines by writ of capias ad satis- 
faciendum warrants imprisonment.®! 

[§ 281] (c) With Sentence To Labor. While 
authority may be given for sentencing to imprison- 
ment at labor,®? or at hard labor,®’ the municipal 
corporation cannot authorize such sentence unless 
the power to do so is expressly granted.°* Under 
statutory authority municipal corporations may 
adopt ordinances whereby a person convicted of 
violating an ordinance may be sentenced to labor 
on publie works for a designated number of days 
without any provision for discharge upon payment 
of a fine.® 

[§ 282] (4) Fine or Imprisonment. Authority 
may be given to punish by fine or imprisonment.$® 
A by-law containing a penal clause with the alterna- 
tive of imprisonment must be directly and spe- 
cifically authorized by the legislature.® “68 

[§ 283] (5): Fine and Imprisonment. Authorit 
may be given to punish by fine and imprisonment, 
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but the power of the municipal corporation to 
authorize such punishment must clearly appear.’? 
The authority of the corporation to impose fines 
does not. authorize it to provide for both fine and 
imprisonment.7!— An ordinance prescribing punish- 
ment by fine or imprisonment, or both, violates a 
charter provision to the effect that violations of the 
municipal ordinances may be punished either by 
fine or imprisonment.’? 
[§ 284] (6) Corporal Punishment.7* Corporal 
punishment cannot be sustained as a municipal 
ater es 
§ 285] 12. Creation or Enlargement of Civil Li- 
abhiey 7° Municipal corporations, as already shown 
in another chapter, being creatures of the state for 
certain local and public purposes, and not for the 
declaring of public policy or private right,’* have 
no atithority by ordinance or by-law to give a right 
of private action to anyone,’ or to enlarge the 
common-law or statutory liability of citizens among 


61. State y. Beaufort, 31 S. Cc. L 


496 
Ex pn Adams, 170 Ala. 105, 54 


62. 
S 501; Loeb v. Jennings, 133 Ga. 


796, 67 SE 101, 18 AnnCas 376 [aff 


219 U. S. 582 mem, 31 SCt 469 mem, 
55 L. ed. 345 mem]; Shuler v. Willis, 
126 Ga. 73, ‘54 Si 965; Lyons v. 
Collier, 125 Ga. 231, 54 SE 188; Pear- 
son v. Wimbish, 134 Ga. 701, 52 SE 
751; Lewis v. Forehand, 117 Ga. 798, 
45 SE 68; Kinney v. Blackshear, 115 
Ga. 810, 42 SE 231; Dunbar v. At- 


lanta, 7 Ga. A. 434, 67 SE 107; 
Stone v.. Paducah, 120 Ky. 322, 86 
SW 531, 27 KyL 717; O’Haver v. 


Montgomery, 120 Tenn. 448, 111 SW 
i ae AmSR 1014. 

a 
the validity of an ordinance authoriz- 
ing sentence to labor on the street 
or public works, several ordinances 
relating to the subject may be con- 
strued together. Lyons v. Collier, 
125 Ga, 231, 54 SE 183. 

[b] Retrospective 
Statutory authority to impose a sen- 
tence to work in a chain gang on 
the streets and public works of a 
municipality, during incarceration, 
dces not operate retrospectively. 
Stone v. Paducah, 120 Ky. 322, 86 SW 
531, 27 KyL 717. 

[e] The constitutional inhibition 
against involuntary servitude save as 
a punishment for crime after legal 
conviction thereof is not violated 
by an ordinance or a punishment 
thereunder, which confines the of- 
fender convicted of violating a mu- 
nicipal ordinance to labor under mu- 
nicipal control. Pearson y. Wimbish, 
124 °Ga. 701. 52 SE 751. 

63. Harrison vy. Anniston, 156 Ala. 
620, 46 S 980; Ex p. Montgomery, 
64 Ala. 463; Harris v. Tuscaloosa, 
(Ala. A.) 108 S 768; Mallory v. Tus- 
caloosa, (Ala. A.) 108 s 650; Feagin 
v. Andalusia, Lp NG IE Voted Ne 611, 67S 
630; Cooper vy. Gadsden, 10 Ala. A. 
609, 65‘ S 715, 

Imprisonment at hard labor gen- 
erally see Criminal Law § 3220. 

64. Ex p. Reynolds, 87 Ala. 138, 
6 S 385; Williams v. Sewell, 121 Ga. 
665, 49 .SE'-732; Carr v. Conyers, 
84 Ga.. 287, 10 SE 630, 20 AmSR 
357; Brieswick v. Brunswick, 51 Ga. 
639, 21 AmR 240; Lead v. Klatt, 13 
S:./D. 140, 82° NW_391: 

Jones v. Lanford, 141 Ga. 646, 
81 SE 885. 
opporgnnity to pay fine see infra 
69 


. Ala,—Best v. Birmingham, 200 

Ala. 641, 79 S-183. 

Ga.—Lyons Vv. Collier, 125 Ga. 231, 
54 SE 183. 

Ky.—-Stone. .v. Paducah, 120 Ky. 
322, 86. SW 531, 27 KyL 717. 

Minn.—State v. Collins, 107 Minn. 
500, 120 NW 1081; State v. Grimes, 
83 Minn? 460, 86 NW 449. 

N. J.--Plainfield v. Marcellus, 68 


For the purpose of upholding 


operation. — 


ING cd | dus 201, 52 A 233% ee? v. New 
Brunswick, 2 N. J. L. ap 

Oh.—Markle v. ‘Akron, hee “Oh. 586. 

Tenn.—tTrigally v. Memphis, 6 
Coldw. 382. 

Que.—Coaticook v. Lothrop, 22 
Que. Super. 225. 

§ Sn sentence 

Fine generally see supra § 278. 
52 ond irl ee generally see infra 

BT. 68. Coaticook vy. Lothrop, 22 
Que. Super. 225, 

69. Ala.—Ex p. Adams, 170 Ala. 
105, 54 S 501. 

Ga.—Loeb v. Jennings, 133 Ga. 796, 
67 SE 101, 18 AnnCas 3876 [aff 219 
. 582 mem, 31 SCt 469 mem, 
. ed. 345 mem]; Lyons vy. Col- 
lier, 125 Ga. 231, 54 SH 183; Dunbar 
v. Atlanta, 7 Ga. A. 434, 67 SE 107. 

Kan.—Lebanon y. Zanditon, 75 Kan. 
toy oo BEY Or 


see infra 


Ky.—Stone v. Paducah, 120 Ky. 
322, 86 SW 531, 27 Kyl 717. 

La.—State v. Voss, 49 La. Ann. 
444, 21 S 596, 62 AmSR 653; State 
v. Arnauld, 49 La. Ann, 104, 21 S 177. 

Minn.—State v. McDonald, 121 
Minn. 526, 14141 NW 112; State v. 
McDonald, 121 Minn. 207, 141 NW 
110; State v. Cantieny, 34 Minn, 1, 
24 NW 458. 


N. J.—Plainfield v. Marcellus, 68 
N. J: Le 201, 52 A 2338. 

N. Y.—Peo. v. Lent, 166 App. Div. 
550, 152 NYS 18, 33 N. Y. Cr. 90 [aff 
215 N. Y. 626 mem, 109 NE 1088 
mem]. 

Utah.—Tooele City v. Hoffman, 42 
Utah 596, 134 P 558. 

Wash.—-Seattle vy. Ovex, 78 Wash. 
586, 139 P 626. 

Fine generally see supra § 278. 

Imprisonment generally see infra 


279. 
; 70. Peo. v. Lent, 166 App. Div. 
550; 152 -NYS 18,-'33° N.” Yiv Crs/ 90 


[aff 215 N. Y. 626 mem, 109 NE 1088 


mem]; Tooele City v. Hoffman, 42 
Utah 596, 1384 P 558. See cases supra 
note 69. 

71. Tooele City v. Hoffman, 44 


Utah 596, 184 P 558. 

New Brunswick, 2 

73. Corporal har tae rg! generally 
see Criminal Law § 3227. 

74. Ex p. Deane, 7 F. Cas. No. 
3/712," 2: Granch'C.C.. 125. 

75. Creation of courts by munici- 
pal corporations see infra § 418. 

What constitutes violation of par- 
ticular regulations see infra § 328 
et) seq: 

76. See supra § 5. 

77. rk.—Bain y. Ft. Smith Light, 
ete., Co., 116 Ark. 125, 172 SW 843, 
LRA1915D 1021. 

Iowa.—Keokuk v. Keokuk Inde- 
pendent Dist., 53 Iowa 352, 5 NW 508, 
36 AmR 226. 

Kan.—Jansen y, Atchison, 16 Kan. 


358. 

Md.—Flynn v. 
312, 17 AmR 603. 

Mass. —Kirby Vv. Boylston Market : 
Assoc., 14 Gray 249, 74 AmD 682. 

Mich.—Taylor v. Lake Shore, ete.) 
R. Co., 45 Mich. 74, 7 NW 728, 46 
AmR 457. 

Mo.—Sanders v. Southern Blectrie 
R. Co., 147 Mo. 411, 48 SW 855; Mo- 
ran v. Pullman Palace Car Co., 134 
Mo. 641, 36 SW 659, 56 AmSR °543, 
83 LRA 755; St. Louis v. Connecticut 
Mut. L. Ins. Co., 107 Mo. 92, 17 SW 
637, 28 AmSR 402 [dist Brookvilte 
Borough v. Arthurs, 130 Pa: 501; 18 
A 1076]; Fath v. Tower Grove, -ete,, 
Rn coty 105 Mo. 537, 16 SW 91:35 13 
LRA 74; Norton y. St. Louis, 97: Mao. 
537, 11 ‘SW 242; Joplin v. Wheeler; 
173 Mo. A. 590, 158 SW 924; Jelly. ma 
Pieper, 44 Mo. "A. 380. 

N. Y.—Moore v. Gadsden, 92 N. Y. 
Knickerbocker Ice Co.; 


Canton Co., 40 Ma. 


12; Knupfle Vv. 
84 N. Y. 488. 
Oh.—Vandyke  v. ' Cincinnati, 1 
Disn. 582, 12 Oh. Dec. (Reprint) 778; 
Chambers v. Ohio L. Ins., etc., 


1..Disns 38275512 sOhatbeec: (Reprint) 
650. 
Pa.—Philadelphia, ete., R. Co. v. 


Ervin, 89 Pa. 71, 33 AmR 726. 

R. J.—Heeney v. Sprague, 11 R. I. 
456, 23 AmR 502. 

[a] Other statements of the doc- 
trine.—(1) ‘Police regulations con- 
trol the citizen in respect to his re- 
lations to the city, representing the 
public at large, and for this reason 
are enforcible by fine and imprison- 
ment, but laws controlling the li- 
ability of the citizen inter sese, must 
emanate from the legislature alone:” 
Sanders’ v. Southern Bleetric R. Co., 
147 Mo. 411, 427, 48 SW 855. (2) 
“A municipal ordinance can not 
ereate a civil liability against a per- 
son violating it and in favor of per- 
sons injured by its violation, for this 
is a power which belongs alone to 
the sovereign power of the state”’ 
Moran v. Pullman Palace Car Co., 
134 Mo. 641, 650, 36 SW 659, 56 AmSR 
543, 33 LRA’ 755. (3) “We believe 
it to be a correct legal proposition 
that the violation of a municipal or- 
dinance ...can only be made the 
basis of an action between thira 
parties, when the ordinance or regu- 
lation rests upon, and has for its 
object, the enforcement (in a papr- 
ticular way) of an obligation im- 
posed by the general law.”’ Jelly vy. 
Pieper, 44 Mo, A. 380, 382... (4) “It 
is sufficient to say that, as to any 
liability in a civil action, these ordi- 
nances have no controlling applica- 
tion. The city has no authority; by 
an ordinance, to authorize a nuisance, 
so as to protect a party from liabil- 
ity for it in a civil action, nor to 
subject a party to liability, in a 
civil action, for an act from which, 
but for the ordinance, no liability 
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themselves,® for injuries caused by violations of 
ordinances or by the infraction of municipal regu- 
But their police ordinances may and often 
do operate to provide rules for ascertaining and 
determining liability in civil actions brought to re- 
cover damages for breach of an obligation imposed 
by general law,’® as for negligence.*° 
proprietor in special peril may invoke injunction 
to prevent private injury by violation of a police 
It has been held that a municipal 
corporation cannot create or maintain a civil action 
for an injury to the private property of one of 


lations. 


ordinance.®1 


its inhabitants.®? 


would arise. No such power is con- 
ferred on the municipal authority 
of a city; it belongs to the gen- 
eral legislation of the State. The 
city has power to prohibit nuisances, 
and may declare an act to be a 
nuisance, and impose a penalty. He 
who does the act may incur the pen- 
alty; but 
Such an act, if not in itself in- 
jurious and a wrong to a private citi- 
zen, could be made the ground of a 
liability in a civil action.” Chambers 
VaeOhio sig ins) eter noi, 14. Disn: 
(Oh.) 327, 336, 12 Oh. Dec. (Reprint) 
650. (5) “The power to enact ordi- 
nances,is granted for particular local 
purposes. It includes or is coupled 
with a power to prescribe limited 
punishments by fine, penalty, or im- 
prisonment for disobedience. No 
power is given to annex a civil li- 
ability. The power, being delegated, 
should be. strictly construed. It 
would seem, therefore, that the mere 
neglect of a duty prescribed in the 
exercise of such a power should not 
be held to create, as a legal con- 
sequence, a liability which, within 
the power, could not be directly im- 
posed.” Heeney v. Sprague, 1 R. I 
456, 462, 23 AmR 502. 
Right of municipal corporation to 
be indemnified see Indemnity § 48. 
78. Bain v. Ft. Smith Light, etce., 
Co., 116 Ark. 125, 172 SW 843, LRA 
1915D 1021. 
Municipal regulations as to prac- 
tice or procedure see infra § 542. 
79. Oldstein v. Firemen’s Bldg. 
Assoc., 44 La. Ann. 492, 10 S 928; 
Jelly v. Pieper, 44 Mo. A. 380; Nutter 
¥. “Chicago, sete:m R. :Co:,ie22-. Mo.)A. 
3828; Ryan v. Thomson, 38 N. Y. 
Super. 133. 
{a] Negligence of public porter. 
—One whose baggage is lost through 
the negligence of a public porter li- 
censed as such by the city may, 
under the laws relating to Official 
bonds, maintain an action on the 
porter’s bond. Chillicothe y. Ray- 
nard, 80 Mo. 185. 
Liability ‘of persons causing de- 
fing a streets see infra XVIII in 
Violation of municipal ordinance as 
creating private right of action see 
Actions § 51. 
Violation of speed ordinances see 
Motor Vehicles 42 Cy J p-5635)-Raill= 
roads [33 Cyc 793, 976]; Street Rail- 
{36 Cyc 1481]. 


-80. See Negligence [29 Cyc 436]. 

81. See Injunctions § 48 et seq. 

82. Goshen v. Crary, 58 Ind. 268. 
.- 83. See supra § 248; and supra 
§ 811. 

84. See supra § 2 

85. See supra § 2 

86. See supra BD 185- 190, 202-210. 

87. See supra § 2 

88. See supra § 348, 

s9, U. S.—St. Paul Gaslight Co. 
v. St. Paul, 181 U. S. 142, 21 SCt 575, 
45 L. ed. 788; Walla Walla v, Walla 


Walla Water Co., 12.0 .48.5 dl SiSCt 
17, 43 L. ed. 341; ‘New Orleans Water- 
Works Co. v. New Orleans, 164 U. S. 
471, 17 SCt 161, 41 L. ed, 518; New 
Orleans Water-Works Co. v. Louisi- 
ana Sugar Refining Co., 125 U. S. 18, 
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[§ 286] 13. Effect of Exercise of Power—a. In 
Municipal ordinances or regulations duly 
enacted’? by municipal governing bodies®* in pur- 
suance of their authority®® and within the powers 
of the municipal corporation®® 
within the territorial jurisdiction of the corpora- 
tion,®? and as against those persons against whom 
the municipal power may be exercised,** the same 
force and effect as statutes or legislative enact- 
Such ordinances or regulations remain in 
force until repealed.®° 
governing bodies cannot be collaterally impeached 


ordinarily have, 


The judgment of municipal 


in a ease belonging to a class over which juris- 


8 SCt 741, 31.L. ed. 607. 
Ala.—Spear v. Ward, 199 Ala. 105, 
74 S 27; Ratliff v. Bessemer, 17 Ala. 


TA. 632, 88 S 208. 


it would not follow that. 


Ark.—Merrill v. Van Buren, 125 
Ark. 248, 188 SW 537; Southwestern 
Tel., etc., Co. v. Myane, 86 Ark. 548, 
111 SW 987. 

Cal.—San Luis Obispo v. Fitzger- 
ald, 126 Cal. 279, 58 P 699. 

Colo.—Phillips: v. Denver, 19 Colo. 
179, 34 P 902, 41 AmSR 230. 

Ga.—Bearden v. Madison, 73 Ga. 
184. 

Hawaii—tTerr. v. Dondero, 21 
Hawaii 19, AnnCas1914D 1192. 

I1l.— Commonwealth Electric Co. v. 
Rose, 214 Ill. 545, 73 NE 780; Mason 
v. Shawneetown, 77 Ill. 533; Kesner 
v. Consumers’. Co., 239. Ill. A. 92; 
Chicago v. Pittsburg, ete., R. Co 
146 Tll. A. 403, 432 [aff 242 I], 30, 
89 NE 648]. 

Ind.—Prest-O-Lite Co. v. Skeel, 182 
Ind. 593, 106 NE 365. AnnCasi917A 
474; New York, ete., R. Co. v. Lind, 
180 Ind. 38, 102 NE 449; Cleveland, 
etc., R. Co. v. Powers, 173 Ind. 105, 
88 NE 10738, 89 NE 485; Beiling v. 
Evansville, 144 Ind. 644, 42 NE 621, 
35 LRA 272; Champer vy. Greencastle, 
138 Ind. 339, 35 NE 14, 46 AmSR 390, 
24 LRA 768. 

Iowa.—Des Moines Gas Co. v. Des 
Moines, 44 Iowa 505, 24 AmR 756. 

Mad.—Baltimore v. Hampton Court 
Co., 126 Md. 341, 94 A 1018; Gould v. 
Baltimore, 120 Md. 534, 87 A 818; 
Rossberg v. State, 111 Md. 394, 74 A 
581, 1384 :AmSR 626; Hammond v. 
Haines, 25 Md. 541, 90 AmD.77; Balti- 
more v, Clunet, 23 Md. 449. 

Mass.—National Fireproofing Co, v. 
Kelley, 253 Mass. 344, 148 NE 805: 
Heland v. Lowell, 3 Allen 407, 81 
AmD 670; Buttrick vy. Lowell, 1 Allen 
172, 79 AmD 721. 

Mo.—St. Louis v. Nash, 260 SW 
985; Kansas City Gunning Ady. Co. 
v. Kansas City, 240 Mo. 659, 144 SW 
1099; State v. Walbridge, 119 Mo. 
383, 24 SW 457, 41 AmSR 663; Union 
Depot R, Co. v. Southern R. Co., 105 
Mo. 562, 16 SW 920; State v. Clarke, 
54 Mo. 17, 14 AmR 471; Taylor v. 
Carondelet, 22 Mo, 105. 

Nebr.—Union Pac, R. Co. v. State, 
88 Nebr. 247, 129 NW 290; State v. 
Cosgrave, 85 Nebr. 187, 122 NW 885, 
26 LRANS 207. 

N. J.—Bonan 
65 N. 
Rose, 
64 N. 
mem]; 
sie ea 

N. Yo"Peo, v. Atwell, 232 N. Y. 96, 
133 NE 364, 25 ALR 107; McCabe. v. 
New: York,.e 203) aN WG) 468, 107 NE 
1049; Racine vy. Morris, 201. Naa X 
240, ‘94 NE 864; Schnaier v. Navarre 
Hotel, ete., Co., 182 N. Y..83, 74 NE 
561, 108 AmSR 790, 70 LRA 722; 
Mark v. State, 97 N. Y. 572; Peo. wv, 
Henry Maillard, Ine., 192 App. Div. 
201, 182 NYS 547: Wear v. Koehler, 
168 App. Div. 115, 153 NYS 773; 
Kennahan v. New York, 162 App. Div. 
364, 147 NYS 835; Peo. v. Miller, 161 
App. Div., 138, 146 NYS 4038; ‘New 
York v. Foster, 148 Nae Div. 258, 
133 NYS 152 [att 205 N. Y. 593 mem, 


v. Weehawken ‘Tp., 
J. L. 490, 47 A 446; Mathis v. 
64 N. J. L. 45, 44 A 875 [aff 
J: .L. 726 mem, 49 A’ 1135 
years ee Vv. Camden, 39. WN. 


98 NE 1100 mem]; Post vy. Kerwin, 
183 App. Div. 404, 117: NYS 761; 
Peo. v. Reicherter, 128 App. Div. 675, 
112 NYS 936; New York v. Sailors” 
Snug Harbor, 85 App. Div. 355, 83 
NYS 442 [aff 180 N. Y. 527 mem, 72 
NE 1140 mem]; McDermott vy. Metro- 
politan Police Dist., 25 Barb. 635, 5 
AbbPr 422: Glens Falls v. Standard 
OMiCos, 127 Misc. 104, 215 NYS 354; 
Peo. v. ‘Walsh, 120 Misc. 467, 199 NYS 
534; New York v. Foster, 72 Misc. 
67, 129 NYS 620; Peo. v. Gilbert. 68 
Mise. 48, 123 NYS 264; New York v. 
Marco, 58 Misc. 225, 109 NYS 58; 
Wiseman v. Close, 183 NYS 3934 Wet 
Side Mortg. Co. v. Leo, 174 NYS 451; 
New York v. Leef, 128 NYS 676. 

Oh.—Dayton v. S. S. Kresge Co., 
144 -Oh. St. 624,-151 NOTTS; 

Or.—Portland v. Portland State: 
Bank, 107 Or. 267, 214 P 813; Palm- 
berg v. Kinney, 65 Or. 220, 132 P 538. 

Porto Rico.—Peo. v. Suarez, 23 
Porto Rico 226. i 

Ss. C—McCormick  v. aware 
Flectrie St. R., ete.. Co.. 85 S. C. 455,! 
67 SE 562, 21 "AnnCas 144. “ 

Tex.—Langley v. Dallas, (Civ. A.) 
252 SW 208. 5 

vt.—St. Johnsbury v. Thompson, 
a9 Vt. 300, 9 A 571, 59 AmR 781. 

Va. —Hopkins v. Richmond, 117 Va, 
692. 86 SE 139, AnnCasi917D 1114. 

Wash.—Burmeister v. Howard, 1 
Wash. T, 207. 

Man.—Atty.-Gen. v. Winnipeg Elec- 
tric R. Co., 22 Man. 761, 5 DomLR 
823. 21 WestLR 906, 2 WestWkly 854. 

“Within the sphere of their dele- 
gated powers municipal corporations 
have as absolute control as the Gen- 
eral Assembly would have if it never 
had de'egated such powers and ex- 
ercised them by its own laws.” Des 
Moines Gas Co. v. Des Moines, 44 
Iowa 505. 509, 24 AmR 1756. 

[a] “Municipal ordinances are 
akin to legislative enactments; a 
municipal corporation resembling a 
legislature, their charter revresent- 
ing the Constitution of the State an 
imperium in imperio, and, therefore, 
those ordinances within the sphere 
of their charter authority have all 
the force of statutes, and within the 
limits of its authority all persons 
are bound by the acts of the cor- 
poration,” Burmeister v. Howard, 1 
Wash. Tee 20%) 216>[ouot.) Terr? ave 
Dondero, 21 Hawaii 19, 34, AnnCas 
1914D 1192]. 

[b] Rule applied.—(1) Building 
regulations. National Fireproofing 
Co. v. Kelley, 253 Mass, 344, 148 NE 
805; New York v. Sailors’ Snug Har- 
bor, 85 App. Div. 355, 88 NYS 442 [aff 
180 N. .¥s. 527, mem,. 72) NH; 1140 
mem]; Altschul vy. Ludwig, 166 NYS 
529 [aff 182 App. Div. 887 mem, 168 
NYS 1100 mem]. (2) Zoning regula- 
tions. Peo. v. Walsh, 120 Mise. 467, 
199 NYS 534. 

Persons liable for violation of 
municipal regulations see infra § 630. 

90. Com. v. Davis, 140 Mass. 485, 
4 NE 577; Bohan y, Weehawken Tp. 
G5 Nee BA 490, 47 A 446. 

Operation and effect of ordinances 
generally see infra § 920. 
sgeereat of ordinances see pasa § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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diction is given,®! but, if the governing body has 
no jurisdiction over the subject matter, 
ment may be subject to collateral attack.®” 
[§ 287] b, Exhaustion of Power; Binding Suc- 
ceeding Council. The police power of a municipal 
corporation, being a continuing one,®* is not ex- 
hausted by being once exercised on any subject fall- 
Where a continuing power 
is vested in the common council, one common coun- 
cil cannot by enactment of an ordinance or regula- 
tion on the subject defeat or materially interfere 


ing within its scope.®* 


MUNICIPAL CORPORATIONS 


cils.% 
its judg- 


powers. 


with the exercise of the power by succeeding coun- 
VI. LEGISLATIVE CONTROL AND SUPERVISION! 


[§ 288] A. In General. In addition to the power 
of the legislature to create,” alter,® or dissolve* its 
creature,> the municipal corporation, ® i in the absence 
of constitutional limitations,’ and within the limi- 


Delphi v. Startzman, 104 Ind.! 


91. 
343, 3 NE 9387. 

Collateral impeachment of ordi- 
mances see infra § 865. 

5 beige supervision see 

Se 

92. Delphi v. Startzman, 104 Ind. 
343, 3 NE 937. 

93. See supra § 201. 

94. Dobbins v. Los Angeles, 195 
Ue S.7 223% 2h ISCteI8, 849 T. sed/21695; 
Union Oil Co. v. Portland, 198 Fed. 
441; New Orleans v. Murat, 119 La. 
1093, 44 § 898; Re Brown, 5 WestLR 
576. 

Exhaustion of police power gener- 
ally see Constitutional Law § 416 
text and note 36. 

95. U. S.—Citizens’ Sav. Bank v. 
Newburyport, 169 Fed. 766, 95 CCA 
232 [certiorari den 215 U. s. 598, 30 
SCt 399, 54 L. ed. 342]. 

Miss.—Edwards Hotel, etc., St. R. 
Co. v. Jackson, 96 Miss. 547, 51 S 802. 

N. J.—Horan v. Lane, 53 Ne 02 Lie 
21, 2 A 302. 

N. Y.—New York,” ete.,* Ri’ Coz ‘ve 
New Rochelle, 29 Misc. 195, 60 NYS 
904. 
Oh.—Columbus Gaslight, etc., Co. v. 
Columbus, 50 Oh. St. 65, 338 NE 292, 
40 AmSR 648, 19 LRA 510. 

Pa.—Shenandoah v. Schuylkill 
Tract. Co:. 27-Pa. Co. 465. 

Tex.—Waterbury v. Laredo, 68 Tex. 
565, 5 SW 81. 

Surrender of ye rere see supra § 213. 

96. See supra § 17 

97. Omaha Wites Comnva Omaha, 
Wie Medwd...77, CCA  267,,12,LRANS 
736 [app dism 207 U. S. 584, 28 SCt 
2620 02h lace 6d. .301)3 McCormick y, 
Hanover Tp., 246 Pa, 169, 92 A 195. 

98. Omaha Water Co. v. Omaha, 
147 Fed..1, 77 CCA 267, 12 LRANS 
736 [app dism 207 U. S. 584, 28 SCt 
262, 52 L. ed. 351]; McCormick v, 
Hanover Tp., 246 Pa. 169, 92 A 195. 

99. U. S.—Detroit v. Detroit Citi- 
ZOASNStrree, CO. 184 Ue 8.7868,..22 SCL 
410, 46 L. ed. 592; Omaha Water Co. 
v. Omaha, 147 Fed. 1, 77 CCA 267, 12 
LRANS 736 {app dism 207 U. S. 584, 
28 SCt.262, 52 L. ed. 351]. 

Cal._—_McBean v. Fresno, 112 Cal. 
ieee 44 P 358, 58 AmSR 191, 31 LRA 
7 

Ill. Carlyle Water, etce., Co. v. 
Carlyle, 31 Ill. A. 325 [aff 140 Ill, 445, 
29 NE 556]. 

Ind.—Vincennes vy, Citizens’ Gas 
Light Co., 132 Ind, 114,.31 NE 573,16 
LRA 485. 

La.—New Orleans Gas-Light Co. v. 
New Orleans, 42 La. Ann. 188, 7 S 
559. 

Minn.—State v. McCardy, 62 Minn. 
509, 64 NW 1133. 

, Miss.—Jackson Light, etc., 
‘Jackson, 73 Miss. 598, 19 S 771. 

Mont.—State v. Great Falls, 
Mont. 518, 49 P 15. 

N. J.—Edward C. Jones Co. v. Gut- 
tenberg, 66 N. J. L. 659, 51 A 274. 


infra § 


Co.) Vi 
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[By Crarues C. Moore] 


Pa.—McCormick v. 
246 Pa. 169, 92 A 195. 

Wash.—Tanner v. Auburn, 37 Wash. 
38, 79 P 494. 

fa] 
exercise of powers which are strictly 
governmental or legislative the offi- 
cers of a city are trustees for the 
public and they may make no grant 
or contract which will bind the 
municipality beyond the terms of 
their offices because they may not 
lawfully circumscribe the legislative 
powers of their successors. But in 
the exercise of the business powers 
of a city, the municipality and its 
officers are controlled by no such 
rule and they may lawfully exercise 
these powers in the same way and in 
their exercise the city will be gov- 
erned by the same rules which con- 
trol a private individual or a busi- 
ness corporation. under like circum- 
stances.” Omaha Water Co. v. 
Omaha, 147 Fed. 1, 5, 77 CCA 267, 12 
LRANS 736 [app dism 207 U. S. 584, 
28 SCt 262, 52 Li ed. 351]. 

1. See also Constitutional Law 
§§ 174, 320, 540, 541, 623-640, 792-796. 

Judicial supervision over exercise 
of municipal power see infra § 311. 

2. See supra § 15 et seq. 

& See supra § 185 et seq. 

4. See supra § 164 et seq. 

5. See supra § 3. 

6. “Municipal corporation” defined 
see supra § 1. 

7. See infra §§ 293, 294. 

8 See infra § 289 et seq. 

9. U. S:—Soliah v. Heskin, 222 U. 
So jo2ze, 32° SCth108,) bbls. Redyazg4e 
Covington v. Kentucky, 173 U. S. 231, 
19 SCt 383, 43 L. ed. 679; Meriwether 
v. Garrett, L020 UES; 472, 26 L. ed. 
197; Mt. Pleasant v. Beckwith, 100 
TAS 514 25 'L. ed. 690: Laramie 
County v. Albany County, 92 U. S. 
307, 23 L. ed. 552; Barnes v. District 
of Columbia, 91 U. S. 540, 23 L. ed. 
440; Girard v. Philadelphia, 7 Wall, 
1, 19 L. ed. 538; Dartmouth College v., 
Woodward, 4 "Wheat. bs.) 42 Ta ed. 
629; Terrett v. Taylor, 9 Cranch 43, 
8 L. ed. 650; Tulsa v. Oklahoma Nat- 
ural Gas Co., 4 F. (2d) 399 [app dism 
269 U. S. 527 mem, 46 SCt 17 mem, 
70 L. ed. 18 mem]; Sinton v. Carter 
County; 23 Fed. 535 [aff 120.U. S. 
517, 7 SCt 650, 30 L. ed. 701]. 

Ala.—Spear v. Ward, 199 Ala. 105, 
74 S 27; State v. Thompson, 193 Ala. 
561, 69 S 461; Fox v. McDonald, 101 
Ala. 51, 13 S 416, 46 AmSR 98, 21 
LRA 529; State v. Mobile, 24 Ala. 701. 

Ariz. —Blount v. MacDonald, 18 
Avizw1, ob) P7736 

Ark.-—Eagle v. ‘Beard, 33 Ark. 497; 
Vance v. Little Rock, 30 Ark. 435; 
State v. Jennings, 27 Ark. 419, 

Cal.—In re Hast Fruitvale Sanitary 
Dist:, 158 Cal, 453,111 P 368; Frag- 
ley v. Phelan, 126 Cal, 383, 58 P 923; 
Johnson yv. San Diego, 109 Cal. 468, 
42 P 249, 30 LRA 178; San Fran: 
cisco v. Canavan, 42 Cal. 541; Sinton 


Discussion of rule.—‘In the! 
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But, the powers of municipal corporations 
being of a dual nature,®* a distinction may be made 
between governmental and private or proprietary 
With respect to governmental powers, their 
exercise is so limited that no action taken by the 
governing board 
whereas the business or proprietary powers are not 
subject to such limitations,°® and may be exercised 
in a way that will be binding on the municipal cor- 
poration after the board exercising such powers 
shall cease to exist. 


is binding on its successor,97 


tations hereinafter discussed,’ the legislature may 
likewise exercise a large measure of supervisory 
control over the conduct of the corporation in re- 


gard to its powers, functions, and duties.2 This 
Hanover Tp.,|v. Ashbury, 41 Cal. 525; Grogan v. 
San Francisco, 18 Cal. 590; San Fran- 

cisco v, Beideman, LT, Cal. 443; Un- 

derhill v. Sonora, 17 Cal. 172; Hart 


v. Burnett, 15 Cal, 530; Peo. v. Burr, 


La teak 343; Peo. v. Hill, te Caley Gide 
Peterson vy. Solano County, 65 Cal. 
A. 670, 225 P 28. 

Colo.—Londoner v. Denver, 52 


Colo. 16,.119.P 156% Peo., v. Bar), 42 
Colo, 238, 94 P 294; Valverde v. Shat- 
guek, 19 Colo. 104, 34 P 947, 41 AmSR 

Conn.—Connelly v. Bridgeport, 104 
Conn. 238, 132 P 690; EHast-Hartford 
y. Hartford Bridge Co., 17 Conn. 79 
[aff 10 How. (U. S.) 511, 18 I. ed. 
518]; Beardsley v, Smith, 16 Conn, 
368, 41 AmD 148. 

Del. —Coyle v. McIntire, 12 Del. 44, 
30 A 728. 40 AmSR 109. 

Fla.—State v. Johns, 109 S 228; 
Pursley v. Ft.- Myers, 87 Fla. 428, 
100 S 3866; State v. Pinellas County 
Power Co., 87 Fla. 2438, :100 S504; 
Camp v. State, 71 Fla. 381, °:72.8:4383. 

Ga.—Atlanta v. Gate City Gas 
Light Co., 71 Ga, 106; Churchill] vy, 
Walker, 68 Ga. 681. 

Tda.— Boise Citys Ww: ‘Idaho Power 
Co., 37 Ida 798, 220 P 483, 485: [cit 
Cyc]; Sandpoint Water, etc., \COLb WE 
Sandpoint, 31 Ida. 498; 503, 3 
972, LRA1918F 1106 [cit Cyc]; State 
v. Steunenberg, 5 Ida. 1, 45 P 462. 

Ill—Peo. v. Bartlett, 304 Ill. 283, 
136. NE 654; Potson vy. Chicago, 304 
FY, 4222, 136 NE 594; State Publie 
Utilities Commn. v. Quincy, 290 Til. 
360, 125 NE 374; Rylands v. Clark, 
278 Ill. 39, 115 NE 839: Peo. v. Craw- 
ley, 274 Ill. 189, 118 NE 119; Peo. vw 
Rock Island, 271 Tl. 412111 NE args 
Chicago v. Walden W. ‘Shaw Livery 
Co., 258 Ill. 409, 101 NE 588; Peo, v. 
Grover, 258 Ill. 124, 101 NE 216, Ann 
Cisi914B 212; Peo, v. Bowman, 247 
TH. 2276. 198 NE 244; Chalstran v. 
Board of Education, 244 Ill. 470, 91 
NE 712; Peo. v. Niebruegge, 244 Ill. 
82, 91 NE 115; Cicero v. Chicago, 182 
Ill, 301, 55 NE 351; Crook v. Peo., 
106 Ill. 237; Fox v. Kendall, 97 Il. 
12; Peo. v. Brown, 83 Ill. 95; Sanga- 
mon County v. Springfield, 63 Ill. 66; 
Peo.-v¥-' Chicago,” 51 ‘Tl. 17; 2 AmR 
278; Freeport v. Stephenson County, 
41 Tl. 495; Robertson v. Rockford, 
21 TiSeabalé ‘Gutzweller v. Peo., 14 Til. 
142; School Trustees v. Tatman, 13 
Ill. 27; Richland County v. Lawrence 
County, 12 Tll. 1; Holliday v. Peo. 
10 Ill. 214; Peo. v. Wren, 5 Ill. 269. 

Ind.—State v. Kolsem, 130 Ind. 434, 
29) NEED, 15955) 14 STIRA. 566; Wiley v. 
Bluffton, iit Ind. 152, 12 NE 165; 
Eichels v. Evansville St. RY Cor 78 
Ind. 261, 41 AmR 561; Indianapolis v. 
Indianapolis Home for Friendless 
Women, 50 Ind. 215; Lucas v. Tippe- 
canoe County, 44 Ind, 524; Sloan v, 
State, 8 Blackf. 361. 

Towa.—McSurely v. McGrew, 140 
Iowa 12, 118 NW 415, 1832 AmSR 
248; Dubuque v. Illinois Cent. R, Co., 


270 [43 C.J.] 


power of control and supervision is a necessary 
corollary of the plenary power of the state over 


MUNICIPAL CORPORATIONS 


all public matters and concerns.?° | 


difficult to state with accuracy, broadly and gen- 
erally, the degree or extent of this legislative con- 
Any general statement of the legislative 
power over municipal affairs is to be read in the 
light of the state of facts to which it is applied by 
the court which gives it. utterance. 


- trol. 


39 Iowa 56; Clinton v. Cedar Rapids, 
etc., R. Co., 24 Iowa 455; Horford y. 
Unger, 8 Iowa 82. 

Ky.—Boyd v. Chambers, 78 Ky. 140; 
Louisville v. Com., 1 Duy. 295, 
AmD 664; Cheaney v. Hooser, fi 
Mon, 330. f 

La.—New Orleans Public Utilities 
Bd. v. New Orleans R., etc., Co., 145 
La. 308, 82 S 280; New Orleans; ete., 
R. Co. v. New Orleans, 26 Lia: Ann. 
478; State v. Flanders, 24. La. Ann. 
57; Amite City. v. Clementz, 24 La. 
Ann. 27; New -Orleans v. Hoyle, 23 
La. Ann. 740; Layton v.’'New Orleans, 
12 La. Ann. 515; Bossier Police Jury 
v. Shreveport, 15 Lat Ann, 661; Rey- 
nolds v. Baldwin, 1 a. Ann. 162. 

Me.—Bayville Village v. Boothbay 
Harbor, 110 Me. 46, 85 A 300, AnnCas 
1914B 1135; Yarmouth v. North Yar- 
mouth, 34 Me. 411, 56 AmD 666; Pen- 
obscot ‘Boom Corp. v. Lamson, 16 Me. 
224, 33 AmD 656; Hooper v. Emery, 
14 Me. 375. 

Md.—Johnson y. Luers, 129 Md. 521, 
99 A 710; Thrift v. Laird, 125 Md. 55, 
93 A 449; Sweeten v..State, 122 Md, 
634, 640, $0 A 180 [foll Elkan v. State, 
122 Md. 642, 90 A 183]; Baltimore v. 
Keeley Institute, 81 Md. 106, 31 A 437, 
27 LRA 646; Revell v. Annapolis, 81 
Md. 1, 31 A 695; Pumnhrey v. Balti- 
more, 47 Md. 145, 28 AmR.. 446; 
Hagerstown v. Sehner, 37 Md. 180; 
Frederick. v. Groshon, 30 Md. 436, 96 
AmD 591; Baltimore v. State, 15 Md. 


376. 74 AmD 572. 

Mass.—Ware .v. Fitchburg, 200 
Mass. 61, 85 NE 951; Prince v. 
Crocker, 166 Mass. 347, 44 NE 446, 32 
LRA 610; Com. v. Plaisted. 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142; Brighton v. Wilkinson, .2 Allen 
AME Warren vy. Charlestown, 2 Gray 
8 


Mich.—Saginaw Hast Side School 
Dist. v. Buena Vista Tp. School Dist. 
No. 6, 231: Mich. 664, 204 NW 737; 
Davock v. Moore, 105 Mich. 120, 63 
NW 424, 28 LRA 783; Peo. v. Bennett, 
29 Mich, 451,'18°AmR-107; Peo. v. 
Detroit, 28 Mich; 228,15 AmR 202; 
Peo. v. Hurlbert, 24: Mich. 44, 9 AmR 
103; Smith v. Adrian, 1 Mich. 495. 

Minn,—Associated Schools Inde- 
pendent Dist. No. 63 v. Renville 
County School Dist. No. 83, 122 Minn. 
254, 142 NW 325, 47 LRANS 200; 
Schigley v. Waseca, 106 Minn. 94, 118 
NW 259, 19 LRANS 689,, 16 Ann 
Cas 169; Daley ‘v.’ St.. Paul, 7 Minn. 
390. 

Miss.—Martin vv. Dix, 52 Miss. 53, 
24 AmR 661. 

Mo.—-St. Louis v. Sheilds, 52 Mo. 
351; State v. Linn County Ct., 44 Mo. 

Louis County 


504; Hamilton v. St, 
Ct., 15 Mo. 3; St., Louis -v; ate ike 
oO. 


Far 400; St. Louis v. Russell, 9 
507. 

Mont.—McClintock vy. Great Falls, 
53 Mont. 221, 163 P 99. 

Nebr.—Redill_ v. _Moores, 63 Nebr. 
219, 88 NW -243, 98. AmSR; 431, 55 
LRA 740; Van Horn v. State, 46 Nebr. 
‘62, 64 NW 365; State v. Holden, 19 
Nebr. 249, 127 NW 120; -State v. 
Palmer, 10 Nebr: 203, 4 NW. 965. 

Nev.—Reno v. Stoddard, 40 Nev. 
537, toe S17: 

N. H.—Berlin v. Gorham, 34 N. H. 
266. 

N. J.—Booth v. MeGuinness, 78 N. 
J. L. 346, 75 A, 455; Cortelyou v. An- 
derson, (73).N. iJ. 1a 42.7, 432,. 63 A 
1095 [rev.on other grounds 75 N. J. 
L, 532, 68 ‘A 118, and cit Cyc]; Van 


Cleve v.. Passaic Valley Sewerage 
Comrs., 71.N. J. L. 183, 58 A 571 [rev 


a 


lice power, the 


It is somewhat 


Under its po- | them. 


on other grounds 71 N. J. L. 574, 60 
A 214, 108 AmSR 754]; Rader v. Road 
Dist., 36 N. J. L. 273; State v. Fuller, 
34.NG oe eet State v. Branin, 23 


85 | N. J 2 484: Jersey City v. Jersey 


City,.ete.,R. Co., 20 N. J. Eq. 360. 

N. Y.—-McAneny v. New York Bad. 
of Estimate, ete., 232 N. Y. 377, 134 
NE 187; Peo. v. Bradley, 207 N. Y. 
592; 101 NE 766; Peo. v. Metz, 193 
N. ¥. 148, 85 NE 1070, 24 LRANS 201 
[rearg den 194 N. Y. 145, 86 NE 986]; 
MacMullen v. Middletown, Sig IN woe 
37, 79 NE 863, 11 LRANS 391; Wil- 
cox v. McClellan, 185 N. Y. 9, 77 NB 
986 [aff 110 App. Div. 378, 97 NYS 
311 (aff 47 Misc. 465, 95 NYS 941)1; 
Allison v. Welde, 172 N. Y. 421, 65 NE 
263; Peo. v. Crennan, 141 N. 'Y. 239, 


36 NE 187; Taylor v. Constable, 131) 


N. Y. 597, 30 NE 63; Peo. v. Pinckney, 


32 N. Y. 377; Darlington v. New York, | 


31 N. Y. 164, 88 AmD 248, 28 HowPr 
352; Peo. .v. Kerr, 27 N. Y.188; Peo. v. 
Draper, 15° N:) Y.:5382; )Peo.v. -Pren- 
dergast, 144 App. Div. 308, 128 NYS 
1082 [mod on other grounds 203 
N. Y. 1, 96 NE 103]; Pettit v. Mc- 
Clellan, 110 App. Div. 890, 97 NYS 
320 [aff 185 N. Y. 529 mem, 77 _ NE 
1195 mem]; Peo. v. Porter, 26. Hun 
622 [aff 90 N. Y. 68]; Davidson v. 
New York, 25 N. Y. Super. 
HowPr 342; Morris v. Peo., 
881; Purdy v. Peo., 4 Hill 384; Peo. 
Vv. Morris, 118} Wend. 325. 

N..C.—State.. .v., Rice, / 158. > NaC. 
635, 74 SE 582, 39 LRANS 266; Mur- 
phy v. Webb, 156 N. C. 402, 72 SH 
460; Lutterloh v. Fayetteville, 149 
N. C. 65, 62,SE 758; - Wharton. v. 
Greensboro, 146 N. C. 356, 59 SE 1043; 
Harriss v. Wright, 121 N. -C. 172, 28 


SE 269; Wallace v. Sharon Tp., 84 
N. C. 164. 

Oh.—Marietta v. Fearing, 4 Oh. 
427. 


Okl.—Hinz v. Hubbard, 95 Okl. 164, 
216 P 440; Allen v. Reed, 10 Okl. 105, 
60 P 782, 63 P.867: 

Or.—Twohy Bros. v. Ochoco Irr. 
Dist., 108 .Or. 1, 52, 210 P 873, 216 
P 189; Hillsboro” v. (Public... Serv, 
Commn., 97% -Or,./320;3 187 5P 617, 2.92 
P 390; Patterson v. Ashland, 95 Or. 
233, 187 P 593 [foll White v. Ashland, 
95 Or. 241, 187 P 596]; Portland, etc., 
R. Co, v. Portland, 14 Or. 188, 12 R 
265, 58 AmR 299; David v. Portland 
Water Committee, 14 Or. 98, 12 P 174; 
O’Harra v. Portland, 3 Or. 525. 

Pa.—Kraus v. Philadelphia, 265 Pa. 
425, 109 A 226; Com. v. Moir, 199 Pa. 
534, 49 A 351, 85 AmSR 801, 58 LRA 
837; Perkins v. Slack, 86 Pa. 270; 
Philadelphia v. Fox, 64 Pa. 169} 
Burns v. Clarion County, 62 Pa. 422; 


Erie v. Erie Canal Co., 59 Pa, 174; 
Philadelphia v, Field, 58 Pa. 320; 
Dunmore’s Appeal, 52 Pa. 374; Ly- 


coming County v.. Union County, 15 
Pa. 166, 58 AmD 575; Plymouth v. 
Jackson, 15 Pa. 44; Allentown vy. 
Wagner, 27 Pa. Super. 485 [aff 214 Pa. 
210, 63 A 697]; Com. v. Shartle, 21 
in Dist. 638. 

-R, I.—Smith v. Westcott, 17 R. I. 
366, 22 A 280, 13 LRA 217, 

sg. C.—Blum vy. Richland County, 
SES HG. 29 1, 17S. 20° 

Tenn.—Edmondson y. Board of 
Education, 108 Tenn. 557, 69 SW 274, 
58 LRA 170; State v. Frost, 103 Tenn. 
685, 54 SW 986; State v. Wilson, 12 
Lea 246; Luehrman v. Shelby Taxing 
Dist., 2 Lea 425; Memphis v. Memphis 
Water ©o,, 4b Heisk, 495; Nichol. vy. 
Nashville, 9 Humphr. 252; Governor 
v. McEwen, 5 Humphr. 241. 

Tex.—Graham v. Greenville, 
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[§ 288 


state has the right to recall Bes 


to abrogate any powers previously conferred on any 
municipal corporation and to vest such powers ‘in 
another and distinct state functionary.'? 
the limitations hereinafter discussed'* the func- 
tions, powers, and privileges of municipal corpora- 
tions may be changed, modified, or taken away at 
the discretion or pleasure of the ‘legislature creating 


Within 


Tex. 62, 2 SW 742; Bass v. Fontle- 
roy, 11 Tex. 698. 

Vt.—Sargent v. Clark, 83 Vt. 523, 
77 A 337; Atkins v. Randolph, 31 Vt. 
226; Montpelier v. East Montpelier, 
29. Vt. 12, 67 AmD 748. 

Va.—Zimmerman v. Bedford, 134 


Vai. (ois, LS “SE s862' Richmond v. 
Richmond, etc., R. Co., 21 Gratt. (62 
Va.) 604. 


W. Va.—Board of. Education vy. 
Board of Education, 30 W. Va. 424, 
4 SE 640. 

‘In fact the decisions are so nu-+ 
merous and uniform, conceding the 
power of the Legislature in its do- 
minion over municipal corporations, 
including counties and towns, that 
citations are unnecessary.” Bayville 
Viltage Corp. v. Boothbay Harbor; 


110 Me. 46, 51, 85. A 300; AnnCas 
1914B 1135. 
[a] “It is hornbook learning that 


the legislative assembly of the state 
may enact any law it chooses, .sub- 
ject only to the restraint of the Con- 
stitution of the state or of the United 
States. In other words, the organic 
law is a restraining, not an enabling, 
aetsz Hillsboro _v. . Public . Serv. 
Commn., 97 Or, 320, 3386, 187. P 617% 
192 P 390. 

{b] “he municipality can do 
nothing the State cannot authorize 
it to do... all the power a munici- 
pality has is created by and must 
emanate from the State creating it.’ 
State Public Utilities Commn..-y. 
@ninoy, 290 Ill. 3860, 362, 125 NE 

{c] The fact that the constitution 
mentions and recognizes a municipal 
corporation does not make its charter 
a constitutional charter, so as to 
place it beyond the reach of legis- 
lative power. Baltimore v. State, 15 
Md. 376, 74 AmD 572. 

[da] Municipality not on “officer.” 
—The corporation of the city of New 
York is not an “officer” within the 
meaning of Const. (1846) art 10, in 
such sense that to diminish or re- 
strict its general legislative or ad- 
ministrative power is to abrogate or 
change a public office. Peo. v. Pinck- 
neyi'3s2.Nv Ysa 

10. Williams v. Eggleston, 170 U. 
S. 304, 18 SCt 617, 42 L: .ed.1047> 
Peo. v. Morris, 13 Wend. (N. Y:) 825; 

[a] “In its sovereign capacity the 
state may deal with these instru- 
mentalities or governmental agencies 
in a manner quite different from its 
dealings with individuals or private 
corporations or municipal corpora- 
tions in so far as their private rights 
are concerned.’ Carr v. Van Buren 
County Dist. Ct., 147 Iowa 663, 676, 
126 NW 791, AnnCasi913D 378, 

11. See ‘Lexington v. Thompson, 
113 Ky. 540, 68 SW 477, 24 KyL 384, 
101 AmSR 361, 57 LRA 775. 

12. Lexington v. Thompson, supra. 

13. See Constitutional Law § 432. 


14. See infra § 289 et seq. 
15. U. S.—Girard. v. Philadelphia, 
% Wall, «1, 19. ed...58 Bast) Hart. 


ford v. Hartford Bridge Co., 10 How. 
511,.541, 13 L.-ed. 518, 531. 
Ala.—State v. Mobile, 24 Ala. 701. 
Ark.—Little Rock v. Parish, 36 Ark. 
166; State v. Jennings, 27 Ark. 419. 
Cal.—San Francisco v. Canavan, 42 
Cal. 541; Peo. v. Burr, 13 Cal. 343. 


Colo.—-Carpenter Vi! Peo v8:-iColo; 
116,,.5/P. 82 

Ghoneecaanes v. Thurston, 23. 
Conn. 416. 


Del.—Cutrona v. Wilmington, 


14 
Del. Ch. 434, #27 A 421. 


§§ 288-289] 


A fire district is «a governmental or political 
body,’® and is subject to legislative control.7 . 
An irrigation district 1 is subject to legislative con- 


trol.+8 
[§ 289] 
—1l. In General. 


publie interests, the right of local 


in municipal corporations.”° Generally speaking the 
doctrine of local self-government is one of the basie 


principles on which the American 
is based.?!_ Whether that doctrine 


far. as municipal corporations are concerned, has 
ripened into a right is a different: question.?* 
a number of cases the right of loeal self-government 
has been regarded as antedating the adoption of 
the various American constitutions, 
Whether such right 
has been interfered with or disturbed, 
of municipal corporations, depends on the view that 


at that time, in the people.?* 


Ga.—State RR, M. 
Charlit. 200. 

Ill.—Arms vy. Chicago, 314 Ill. 316, 
145 NE 407; Ward vy. Field Museum 
of Natural History, 241 Ill. 496, 89 
NE 731; Peo. v. McBride, 234 Ll. 
146, 172, 84 NE 865, 123 AmSR 82, 
14 AnnCas 994; Crook vy. Peo., 106 
TL. 237. 

ina.—Hichels v. Evansville St. R. 
Co., 78 Ind, 261, 41 AmR 561; In- 
dianapolis v. Indianapolis Gas-Light, 
ete., Co., 66 Ind. 396. 


v. Savannah, 


lowa.—Clinton v. Cedar Rapids, 
etc., R. Co., 24 Iowa 455. 
Ky.—Buckner vy. Gordon, 81 Ky. 


665; Boyd v. Chambers, 78 Ky. 140. 
Me.—North Yarmouth vy. Skillings, 
45 Me. 133, 71 AmD 530; Yarmouth v. 
pore Yarmouth, 34 Me. 411, 56 AmD 
‘ ens .—Cobb vy. Kingman, 15 Mass. 


Tae wi areal vy. Adrian, 1 Mich. 
Minn.—Buhl First Nat. Bank v. 


Buhl, 151 Minn. 206, 186 NW 306. 


ans H.—Berlin v. Gorham, 34 N. H. 
N. J.—McCran y. Ocean Grove, 96 
wN. J. Lu. 158, 114A 15; State v. Branin, 


23 N. J. L. 484; New Jersey Inter- 
state Bridge, etc., Commn., v. Jersey 
City, 93 N. J. Eq. 550, 118 A 264. 

N. Y.—McAneny v. New York Bad. 
of Estimate, etc.,.232 Nu ¥. 377,-.134 
NE 187; Emerson vy. Buck, 230 N. Y. 
380, 130 NE 584; Demarest v. New 
York, 74 N. Y. 
2 Abb. Dec. 267, 10 AbbPrNS 186; 
-Davidson v. New York, 25 N..Y. 
Super. 230, 27 HowPr 342; Peo. 
Morris, 13 Wend. 325. 

Oh.—Scovill v. Cleveland, 1.Oh. St. 
126; Marietta v. Fearing, 4 Oh.. 427. 
: Pa.—Philadelphia V.. HOxX,5 64..-Pa: 
aos Reading v. Kappleman, 61 Pa. 


Tenn.—Luehrman y. Shelby Taxing 
Dist., 2 Lea 425; Lynch v. Lafland, 4 
‘Coldw. 96; Daniel v. Memphis, 11 
Humphr, 582. 

. Tex.—Rockwall County v. Adams,, 
(Civ, A.) 244 SW 842. 

Wis.—Washburn y. Oshkosh, 60 
“Wis. 453, 19 NW 364. 

16. See supra § 12 text and note 
(ed, 


- 17. Hast Providence Water Co. v. 
Public Utilities Commn., (R. I.) 128. 
A. 556. 


18. Twohy Bros. Co. v. Ochoco 
Irr, Dist., 108 Or, 52, 210 P 873, 216 


TELS gee | 
19. See also Sonstivatienal ‘Law 
174. 

: 20. In re Senate Bill, 12 Colo. 188, 


Tyga deine rod I 
21. .Helena Cons. Water Co.’ ’ 

Steele, 20 Mont. 1, 49-P 382, 37 LRA 
412; Peo. Vv. Albertson, 55 N; Mi SO} 
x p. Anderson, 46 Tex. Cr: 372, 81 
“SW 973; and cases passim this sec- 
‘tion. ‘See’ Pursley' v. Ft: Myers, 87: 
Fla. 428, 433, 100 S 366° (“Municipali- 
ties have no inherent power to enact 


B. Doctrine of Local Self-Government’? 
-1. There is strong reason for recog- 
nizing, so far as may be compatible with the general 


which this court is in harmony, 


118 Ind. 449, 21 


161; Gray v. Brooklyn,’ 


Vi. 


MUNICIPAL CORPORATIONS 


[43 C.5.] 271 


is taken as to the powers: conferred by the con- 
stitution on the legislature. 
dictions, wherein it is held that the constitution is 


In some.of the juris- 


a grant of power and that power not delegated re- 


self-government 
political system 
or theory, in so 


In 


and as inherent, 


in respect 
dicta.?* 


ordinances. If the power is not ex- 


pressly given it is implied as incident | 


to the incorporation of the city or 
town; but the authority of the ordi- 
nance passed is derived from the leg- 
islative power of the state. While 
this view finds support in what may 
be considered the decided. weight of 
authority in this country, and with 
yet 
it has adhered to the doctrine of 
municipal liberty in the administra- 
tion of local affairs so far as the 
same is consistent with the provi- 
sions of our Constitution vesting in 
the Legislature the power of pre- 
scribing the jurisdiction and powers 
of municipalities’). 

22. See 16 Columbia L, Rev. (1916) 
pp 190, 299 (article by Howard Lee 
McBain). 

23. Cal.—Peo, v. Lynch, 51 Cal. 15, 
21 AmR 677. 

Ind.—State v. Fox, 158 Ind. 126, 
63 NE 19, 56 LRA 893; State v. Denny, 
NE 274, 4 LRA 65; 
Evansville v. State, 118 Ind. 426, 21 
NE 267, 4 LRA 93. 

Iowa.—State v. Barker, 116 Iowa 
96, 89 NW 204, 93 AmSR 222, 57 
LRA 244, 

kKy.—Lexington v. Thompson, 113 
Ky. 540, 68 SW 477, 24 KyL 384, 101 
AmSR 361, 57 LRA 775. 

Mich.—Peo. v. Detroit, 28 Mich. 
228, 15 AmR 202; Peo. v. Lothrop, 
24 Mich. 235; Peo. v. Hurlbut, 24 
Mich. 44, 9 AmR 103; Peo. .v. Ma- 
haney, 13 Mich. 481. 

N. Y.—Rathbone y. Wirth, 150 N. Y. 
459, 45 NE 15, 34 LRA 408; Peo. v. 
Albertson, 55 N. Y. 50; Peo. v. Draper, 
15 NwoY. 532. 

Tex.—Ex p. Lewis, 45 Tex. Cr. 1, 
73 SW 811, 108 AmSR 929. 

[a] Leading case.—Peo. v. Hurl- 
but, 24 Mich. 44, 9 AmR 1038. 

24. See Constitutional Law § 167. 

25. State v. Fox, 158 Ind. 126, 63 
NF 19, 56 LRA 893;-State v. Denny, 
118 Ind, 449, 21 NE 274, 4 LRA 65; 


| Evansville v. State, 118 Ind. 426, 21 


NE 267, 4 LRA 93. See also Consti- 
tutional Law § 174 text and notes 
Hi Vel oe 

26. Lexington v. Thompson, 113 
Ky. 540, 68 SW 477, 24 KyL 384, 101 
AmSR 361, 57 LRA 775; Atty.-Gen. 
v: Detroit, 225. Mich. 631, 196 NW 
391; Simpson v. Paddock, 195 Mich. 
581, 161 NW 898; Davock v. Moore, 
105 Mich. 120, 63 NW 424, 28 LRA 
783; Peo... v. Detroit, 29 Mich; 108; 
Peo. v. Detroit, 28 Mich. 228, 15 AmR 


202; Peo.’ v.. Hurlbut, 24. Mich, 44, 
9 AmR 103; Hersey v. Neilson, 47 
Mont. 132; 131 .P° 30,. AnnCas1914C 


963; State v. Edwards, 42 Mont. 135, 
111 P 734, 32 LRANS 1078, AnnCas 


1912A 1063; Helena Cons. Water Co. 
.v. Steele, 30° Mont, 1, 49-P 382, 37 
‘LRA 412. 
-Ochoco Irr.. Dist., 


See: Twohy Bros. Co. Vv. 
108 Or. 1, 52, 210 
Pret ~2L6 P 189° (aR IE: thoroughly 
established that the plenary.author- 
ity of the legislature to effectually 


mains with the people,** it is held that, the people 
not having delegated the power to the legislature, 
the right of self-government remains in the local 
communities exempt from legislative interference.”° 

Also, in some jurisdictions, irrespective of the the- 
ory as to the nature of the constitution, some of 
the statements of the courts, when considered iso- 
lated from the context, may be regarded as sup- 
porting the doctrine that municipal corporations en- 
joy a kind of inherent right..ot local self-govern- 
ment, so that without-express constitutional provi- 
sion this right cannot be taken away or infringed 
on by the legislature.?® 
read in the light of the state of facts under con- 
sideration technically may be regarded as mere 
In a number of such cases the decision may 


These statements when 


restrict and limit the exercise of 
municipal power, extends to all mu- 
nicipal powers granted by it, whether 
public or governmental, proprietary 
or private”). Compare Ex p. Corliss, 
16 N. D, 470,114 NW 962 [expl State 


v. . Frazier, BOaNE DS 430, 447, 167 
NW _ 510]. 
27. Brown.v.. Galveston, 97 Tex. 


1, 12, 75> SW 488 (‘‘People v. Hurl- 
but, 24 Mich. 44 is the cornerstone 
upon which this theory rests and 
upon which all of the other decisions 
cited have been constructed. In that 
case three great jurists, Christiancy, 
Campbell, and Cooley, delivered sepa- 
rate opinions, and in the course of 
the discussion of the question which 
was betore them, each referred to the 
history and traditions of that State 
in reference to municipal corpora- 
tion as throwing light upon and aid- 
ing in the construction of this pro- 
vision of the Constitution of that 
State. ‘Judicial officers of cities and 
villages shall be elected, and all other 
officers shall be elected of appointed 
at such time and in such manner as 
the Legislature shall direct.’ The 
question before the - court. was 
whether the Legislature had the 
power to appoint officers for a city 
or village, or should it have provided 
for: the election by the voters. of 
such city or -village,. or for appoint- 
ment of such officers by the munici- 
pal authorities. In discussing the 
question the three eminent judges 
went elaborately into the history of 
municipal corporations in the State 
of Michigan, avowedly- for the pur- 
pose of showing’ that the convention 
intended to preserve the rights, which 
had previously existed under their 
charters, for the people of cities. and 
villages to elect or appoint their own 
local officers, and they used the facts 
to show that the langtuage of the 
Constitution was intended to express 
that the Legislature should provide 
for the appointments or election by 
the municipality, from which they 
implied .a prohibition against the 
Legislature making appointments of 
water and light commissioners for 
the city of Detroit. Each of the dis- 
tinguished jurists was careful to 
state the ground upon which his opin- 
ion rested, that is, upon the true in- 
tent and meaning of the Constitution, 
in proof of which we quote from the 
opinion of Judge Cooley.as follows: 
‘In view of these historical facts and 
of these general principles the ques- 
tion recurs whether our State Con- 
stitution can be-so construed as to 
confer. upon .the Legislature the 
power to appoint for municipalities 
the officers who are to manage the 
property, interest, .and rights in 
whieh their .own people alone are 
concerned.’ - The court in that case 
held that the Constitution forbade 
the Legislature to enact such a law 
except that in the organization of a 
city or village it might make pro- 
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be considered as based on the doctrine that the 
power of the state legislature is subject not only 
limitations con- 
tained in the state constitution;?% and, accordingly, 
they may be regarded as merely holding that the 
right of the legislature to interfere 
corporations in matters relating to their loca] af- 
fairs has been impliedly withheld by the constitu- 
tion or that impliedly the legislature has been pro- 
hibited from interfering with such affairs.?9 
other jurisdictions, under the doctrine that the state 


to express, but also to implied, 


constitution is a grant and not 


power,’® the right of local self-government is con- 
sidered generally as a matter pertaining to the pol- 
icy or wisdom of legislation,?? with which the courts 
cannot interfere,*? rather than as a question of 
And in most juris- 
dictions the doctrine of the inherent right to local | 
self-government is not recognized, or else is recog- | 
nized only to a limited extent.24 But in many juris- _ 


constitutional construction.33 


visional appointments of officers to 
hold until the people could elect 
those which were provided by the 
charter. 
op-:nions and the purposes for which 
those abie jurists referred to the 
history of corporations in that State, 
has led some courts into the use of 
very extravagant and sensational lan- 
guage upon the subject of ‘the in- 
herent right’ of a people to control 
their own local affairs when organ- 
ized into municipal corporations. An 
examination of cases cited fails to 
show a Single authoritative decren 
which upholds the doctrine. 
every case that we have been able to 
find, no matter what the judge may 
have said, the judgment of the court 
was finally rested upon some provi- 
sion of the Constitution of that 
State’’). 
. 28. See Constitutional Law § 169. 
29. ‘Lexington v. Thompson, 113 
Ky. 540, 68 SW 477, 24 KyL 384, 101 
AmSR S61 57 LRA 775; Atty.-Gen. 
v. Detroit, 225 Mich. 631, 196 NW 
391; Simpson y. Paddock, 195 Mich. 
581, 161 NW 898; Davock v. Moore, 
105 Mich. 120, 638 NW 424, 28 LRA 
783; Peo. v. Detroit, 29 Mich, 108; 
Peo. v. Detroit, 28 Mich. 228, 15 AmR 
202; Peo. v. Hurlbut, 24 Mich. 44, 9 
AmR 103; Hersey v. Neilson, 47 Mont. 
132, 131 P 30, AnnCasl1914C 963; State 
v. Edwards, 42 Mont. 135, 111 P 734, 
32 LRANS 1078, AnnCas1912A 1063; 
Helena Cons. Water Co. v. Steele, 20 
Mont. 1, 49 P 382, 37 LRA 412. See 
also Constitutional Law § 174 text 
and notes 2-8, 12, 86—89, 


30. See Constitutional Law § 167. 
31. In re Senate Bill, 12 Colo. 188, 
21 P 481. 
Bane See Constitutional Law §§ 390, 
33. In re Senate Bill, 12 Colo. 188, 
21 P 481. 
4. Cal. re Bast Fruitvale 
Sanitary Dist. 158 Cal. 453, 111 P 368. 


See also Constitutional Law § 174 
text and notes 66-69. 

Colo.—Londoner y. Denver, 52 Colo. 
15, 119 P 156; In re Senate Bill, 12 
Colo. 188, 21 P 481. See also Consti- 
tutional Law § 174 text and note 70. 

Conn.—Waterbury v. Macken, 100 
Conn. 407, 124 A 5; Booth v, Wood- 
bury, 32 Conn. 118. See also Consti- 
tutional Law § 174 text and notes 71, 


72. 

Fla.—State v. Johns, 109 S 228. 
See also Constitutional Law § 174 
text and note 73 

Mass.—Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142. See also Constitutional Law 
§ 174 text and notes 94-97. 

Nebr.—Redell v. Moores, 63 Nebr. 
219, 88 NW 243, 93 AmSR 431, 55 LRA 
740 [overr State v. Moores, 55 Nebr. 
480, 76 NW 175, 41 LRA 624 (overr 
State v. Seavey, 22 Nebr. 454, 35 NW 
228)]. See also Constitutional Law 


A misconception of those] 


with municipal 


In 


trol.*° 


a limitation of 


§ 174 text and notes 15-50. 

N. J.—Atty 
ING) Wis, 346. 75 A 455; Van Cleve v. 
Passaic Valley Sewerage Comrs., 71 
N. J. L. 183, 58 A 571 (rev on other 
grounds 71 N. J. L. 574, 60 A 214, 
108 AmSR 754}. 
tional Law 8 
20. 

Pa.—Philadelphia v. Fox, 
169; Sharpless v. Philadelphia, 21 Pa. 
127, 59 AmD 759. 
tional Law § 174 text and note 34. 

R. I.—In re Opinion of Justices, 34 
R. I. 191, 88 A 3;°Newport v. Hor- 
ton, 22 Rey 196, 47 A 312, 50 LRA 
330. See also Constitutional 
§ a text and note 35. 

[a 
as limited by the federal or state 
constitution, the legislative author- 
ity over municipal corporations 
supreme or plenary.” Londoner v. 
Denver, 52° Colos 15, 23, 119 P 156. 

{[b] “in the absence of any con- 
stitutional restriction, the legislature 
has absolute power over the organi- 
zation, the dissolution, the extent, 
the powers, and the liabilities of 
municipal and other public corpora- 
tions established as agencies of the 
state for purposes of local govern- 


ment.” In re East Fruitvale Sani- 
voy Dist., 158—Cal. -458,' 457, 111 P 
[e] In Arkansas “corporations 


having municipal powers are mere 
tenants at will of the Legislature, so 
far as the officers thereof are con- 
cerned; creditors, and persons hav- 
ing vested rights in property, stand 
upon a different footing. 
eral Assembly may incorporate a 
place without its consent, and with- 
out its consent add to, qualify or 
even abolish its municipal powers.” 
State v. Jennings, 27 Ark. 419, 421. 
In Georgia see Constitutional 
174 text and note 74. 
In fTilincis see Constitutional 
174 text and notes 75, 76. 
{[f] In Iowa see Constitutional 
174 text and notes 79-83. 
In Kansas see Constitutional 
§ 174 text and notes 84, 
-{h] In Louisiana see Constitu- 
tional Law § 174 text and note 89.- 
[i] In Maine see Constitutional 
Law § 174 text and notes 91-93. 
[i] In Maryland see Constitu- 
tional Law § 174 text and notes 98-1, 
[k] In Minnesota see Constitu- 
tional Law § 174 text and note 9. 
[1] Im Missouri see Constitu- 
es Law § 174 text and notes 10, 
[m] In New Hampshire see Con- 
suena Law § 174 text and notes 
{[n] In New York see Constitu- 
tional Law § 174 text and’notes 21-27. 
[o] In North Carolina see Con- 
stitutional Law § 174 text and notes 
2712, 27%. 


See also Constitu-| 


Law | 


“It is elementary that, except! 


iss 


The Gen-| 


MUNICIPAL CORPORATIONS 


of local self-government does not apply.** 
doctrine applies at all,#? it is limited to municipal 
affairs of local concern.*? 
tion between the governmental and municipal ca- 
pacity or function of the corporation may be the 
criterion of the right of legislative control or su- 
pervision, it is held that the accomplishment of a 
result, in general, is the thing which is held to be 
governmental,*4 and not the particular means to 
be used to accomplish it;#® and that the extent of 
1 
Gen. v. McGuinness, 78 | 


[§§ 939-290 


dictions, by force of constitutional? or statutory*® 
provisions, municipal corporations enjoy a large 
measure of local self-government. 

[§ 290] 2. Distinction between Governmental and’ 
Purely Municipal Powers—a. In General. A mu-, 
nicipal corporation acts and functions in a dual ¢a-' 
pacity,®7 one governmental,®* the other municipal. 39! 
This distinction is oftentimes made the criterion of, 
the right or absence of the right of legislative con-, 
As to governmental functions the doctrine 


t 


If such 


Even though the distine- 


[p] In Ohio see Constitutional 
Law § 174 text and notes 28-31. 

[aq] Im Oregon see Constitutional 
Law § 174 text and notes 32, 33. 

{r] Im Tennessee see Constitu- 


| tional Law § 174 text and notes 36-38. 
See also Constitu-. 
174 text and notes 18— 
aie | court (see Courts § 555) and the court 

a. 


{s] In Texas (1) there are two 
courts of last resort, the supreme 


of criminal appeals (see Courts 
§ 557). (2) The supreme court has 
denied the existence of the doctrine 
of the right of local self-government 
so as to prevent the legislature from 
interfering with municipal corpora- 
tions in local matters. Brown v. 
Galveston, 97 Tex. 1, 75 SW 488 [foll 
Bonner v. Belsterling, 104 Tex. 432, 
138 SW 571; Southwestern Tel., etc., 
Co. v. Dallas, 104 Tex. 114, 134 SW 
321; Callaghan v. Tobin, 40 Tex. Civ. 
A. 441, 90 SW 328; Kettle v. Dallas, 
35 Tex. Civ. A. 632, 80 SW 874; Brown 
v. Galveston, i 
Oak Cliff v. State, 
24-(att 97 "Tex. 383, 79 sw Sq 
The court of criminal appeals has as- 
serted the right of municipal corpo- 
rations to local self-government so 
as to prevent the legislature from in- 
terfering with municipal corpora- 
tions in local matters. Ex p. Lewis, 
45 Tex. Crii1, 73 SW 811,108 AmSR 
929 [foll Ex ». Levine, 46 Tex. Cr. 
3864, 81 SW 1206; Ex p. Anderson, 46 
Tex. Cr, (3t2e 8 SW: 9731: 

{[t] In Utah see Constitutional 
Law § 174 text and notes 41, 42. 

Cu]. In Vermont see Constitutional 
Law § 174 text and notes 43-45. 

[v] Im Wisconsin see Constitu- 
tional Law § 174 text and notes 46-49, 

35. See constitutional provisions, 
See also infra § 294; and cross refer- 
ences thereat. 


36. See statutory provisions. See 
also supra §§ 174-176 

37. See supra § 178. 

38. See supra § 179. 

39. See supra § 180. 

40. Del.—Coyle v. McIntyre, 12 


Del. 44, 30 A 728. 40AmSR 109. 
Ky.—Kenton Water Co. v. Coving- 
ton, 156 Ky. 569, 161 SW 988. 
Mich.—Davock v. Moore, 105 Mich, 
120, 683 NW 424, 28 LRA 783. 
N. C.—Asbury v. Albemarle, 162 N. 
C. 247, 78 SE 146, 44 LRANS 1189. 
Wis. —Milwaukee v. Milwaukee, 12 
Wish 93. 
And see cases passim §§ 291, 292. 


41. See infra § 291. 
42. See supra § 289. 
43. See infra § 292. 
44. Kenton Water Co. v. Coving- 


ton, 156 Ky..569, 161 SW 988, 

45. Kenton Water Co. v. Coving- 
ton, supra, 

[a] “As an illustration of what 
is meant, it is clear that the pres- 
ervation of good order and peace in 
a city is a matter in which the State 
is concerned, and even though the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


.. 
~ §§ 290-291] 


legislative control over municipalities extends so 
far as is essential to accomplish a result in which 
the state has an interest in its governmental ¢a- 
pacity,*® but that the control does not extend to 
depriving the municipality of discretion in the 
means or methods of its accomplishment,” where 
such minute or specific control in details or means 
is not essential to the accomplishment of the re- 
sult,*® and which interest in the result constitutes 
the basis of the legislative right of control.‘9 

[§ 291] b. Governmental Aspect. 
be unanimity of opinion in regard to the scope of 


MUNICIPAL CORPORATIONS 


There seems to 
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duties of municipal corporations which are purely 
governmental in character, 
In regard to them it is generally held that there 
is no right of local self-government involved,*' and 
the corporation is subject to complete control or 
supervision by the legislature,®°? in the absence of 
constitutional limitations.°* 
control or supervision the governmental and pub- 
lie functions, powers, and privileges of municipal 
corporations may be changed, modified, or taken 
away at the discretion or pleasure of the legisla- 
ture creating them.®* Whatever is within the proper 


of state-wide concern.*° 


In the exereise of such 


legislative control over the powers, functions, and | scope of governmental legislation, that may be 


State might legislate to the effect 
that a police department be estab- 
lished and maintained, and even 
might prescribe the number of police 
which should be employed, and what 
their pay should be, and compel the 
city to levy a tax to maintain it. Or 
it might prescribe other things essen- 
tial to be done which fairly could be 
said to be essential to the ultimate 
purpose to be achieved, and in which 
the State is interested, the preserva- 
tion of good order and peace in the 
community, but none of the authori- 
ties cited, or which the court has 
examined, hold or intimate that the 
legislature could provide that a par- 
ticular piece of property should be 
purchased at a given price for the 
purpose of building a police office and 
direct a levy of a tax to pay for it. 
Suppose the legislature should by 
legislation direct an expensive piece 
of property be purchased and an ex- 
travagant building erected, and levy- 
ing a tax for that purpose upon the 
city, will it be contended that the 
legislature has such power simply 
because the preservation of good or- 
der and peace within the city is a 
governmental function? ...In _ the 
cases cited and examined by both 
the plaintiff and the defendant, the 
question was constantly put as to 
what interest the State had in the 
doing of the act directed by the legis- 
lature to be done, and whether it was 
a matter of purely local concern was 
the matter or point upon which the 
right of the legislative control was 
made to depend. Suppose the State 
can be said to have an interest in the 
matter of supplying the newly an- 
nexed territory with water, putting it 
upon the ground of public health, has 
it any interest in what particular 
pipes or property the city shall pur- 
chase or utilize to serve that pur- 
pose?” Kenton Water Co. v, Coving- 
ton, 156 Ky. 569, 575, 576, 161 SW 
9 


Water Co. 
Water Co, 


v. Coving- 


v. Coving- 


v. Coving- 
ton, supra. 

49. Kenton Co. 
ton, supra, 

50. Governmental and municipal 
powers distinguished see supra §§ 
178-180. 

51. Ex p. Paducah, 125 Ky. 510, 
101 SW 898, 31 KyL 170; Davock v. 
Moore, 105 Mich. 120, 68 NW 424, 
28 LRA 783. 

52, U. S.—Pawhuska y. Pawhuska 
Oil; lete:) (Co. (2507 Ue, Sx 394,39 (SCt 
526, 63 L. ed. 1054; Girard v. Phila- 
delphia, 7 Wall. 1, 19 L. ed. 53; East 
Hartford v. Hartford Bridge Co., 10 
How. 511, 541, 13 L. ed. 518, 531. See 
also Constitutional Law § 174 text 
and note 63. 

Ala.—Ensley v. Simpson, 166 Ala. 
366, 52 SE 61; State v. Mobile, 24 
Ala. 701. See also Constitutional Law 
§ 174 text and note 64, 

Ark.—Little Rock v. Parish, 36 
Ark. 166; State v. Jennings; 27 Ark. 
419, See also Constitutional Law 
§ 174 text and note 65. 

Cal.—San Francisco v. Canavan, 42 


[43 C, J.—18] 


Water v. Coving- 


Cal, 541; Peo. 'v.. Burr, 13 Cal.-843. 
See also Constitutional Law § 174 
text and notes 66-69. 

Colo.—Carpenter v. Peo., 8 Colo. 
116, 5 P 828. See also Constitutional 
Law § 174 text and note 70 

Conn.—State v. Williams, 68 Conn, 
131, 35 A 24, 421, 48 LRA 465. See 
also Constitutional Law § 174 text 
and notes 71, 72. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 434, 127 A 421. 

Fla.—Duval County Comrs. v. Jack- 
sonville, 36 Fla. 196, 18 S 339, 29 
LRA 416. See also Constitutional 
Law § 174 text and note 73. 
Ga.—State v. Savannah, R. M. 
r See also Constitutional 
Law § 174 text and note 74. 

Ill.—Arms v. Chicago, 314 Ill. 316, 
145 NE 407; Springfield Gas, etc., Co. 
v. Springfield, 292 Ill. 236, 126 NE 
739; Crook v. Peo., 106 Ill. 237. ‘See 
also Constitutional Law § 174 text 
and notes 75, 76. 

Ind.—Hichels y. Evansville St. R. 
Co., 78 Ind. 261, 41 AmR. 561;— In- 
dianapolis v. Indianapolis Gas-Light, 
etc., Co., 66 Ind. 396. See also Consti- 
tutional Law § 174 text and notes 77, 
78 


Jowa.—Clinton y. Cedar Rapids, 
etc., R. Co., 24 Iowa 455. See also 
Constitutional Law § 174 text and 


notes 79-83 
Kan.—Wulf v. Kansas City, 177 
Kan. 358, 94 P 207. See also Consti- 


tutional Law § 174 text and notes 84, 


85. 

Ky.—Ex p. Paducah, 125 Ky. 510, 
101 SW 898, 31 KyL 170; Buckner 
v. Gordon, 81 Ky. 665; Boyd v. Cham- 
bers, 78 Ky. 140. See also Constitu- 
tional Law § 174 text and notes 86-— 
89 


La.—Diamond v. Cain, 21 La. Ann, 
309; Reynolds v. Baldwin, 1 La. Ann, 
162. See also Constitutional Law 
§ 174 text and note 89. 

Me.—North Yarmouth y. Skillings, 
45 Me. 133, 71 AmD 530; Yarmouth 
v. North Yarmouth, 34 Me. 411, 56 
AmD 666. See also Constitutional 
Law § 174 text and notes 91-93. 

Md.—Sweeten v. Stata, 122 Md. 
634, 190 A 180 [foll Elkan y. State, 
122 Md. 642, 90 A 183]; Frederick v. 
Groshon, 80 Md. 4386, 96 AmD 591. 
See also Constitutional Law § 174 
text and notes 98-1. 

Mass.—Cobb v. Kingman, 15 Mass. 
197. See also Constitutional Law 
§ 174 text and notes 94-97, 

Mich.—Davock v. Moore, 105 Mich. 
120, 63 NW 424, 28 LRA 783; Smith 
v. Adrian, 1 Mich. 495. See also 
Constitutional Law § 174 text and 
notes 2-8. 

Minn.—Buhl First Nat. Bank v. 
Buhl, 151 Minn. 206, 186 NW 306. See 
also Constitutional Law § 174 text 
and note 9. 

N. H.—Berlin v. Gorham, 34 N. H. 
266. See also Constitutional Law 
§ 174 text and notes 16, 17. 


N. J.—McCran v. Ocean Grove, 96 
Nee Je lb 8 eli 4e ARNIS State iv. 
Branin, 23 N. J. L.. 484. . See also 


Constitutional Law § 174 text and 
notes 18-20. 

N. Y.—McAneny v. New York Bad. 
of Estimate, etc., 232 N. Y. 377, 134 
NE 187; Emerson v. Buck, 230 N. Y. 
380, 130 NE 584; Demarest v. New 


York, 74 N. Y. 161; Gray v. Brook- 
lyn, 2 Abb. Dec. 267, 10 AbbPrNS 
186; Davidson v. New York, 25 N, Y. 
Super, 230, 27 How?Pr 342; Peo. v. 
Morris, 13 Wend. 325. See also Con- 
iri ot en Law § 174 text and notes 

N. C.—State v. Prevo, 178 N. C. 
740, 101 SE 370; Asbury v. Albemarle, 
162 N. C. 247, 78 SH 146, 44 LRANS 
1189. See also Constitutional Law 
§ 174 text and notes 27%, 274%. 

Oh.—Scovill v. Cleveiand, 1 Oh, St. 
126; Marietta v. Fearing, 4 Oh. 427. 
See also Constitutional Law § 174 
text and notes 28-81. 

Or.—Twohy Bros.. Co. v. Ochoco 
irr) Dist.) Lvs? Oretlyis2p 21071 Pst, 
216 P 189; David v. Portland Water 
Committee, 14 Or. 98, 12 P 174. See 
also Constitutional Law § 174 text 
and notes 482, 33. 

Pa.—Philadeiphia v. Fox, 64 Pa. 
169; Read.ing v. Keppleman, 61 Pa. 
233. See also Constitutional Law 
§ 1.74 text and note 34, 

Tenn.—Luehrman y. Shelby Taxing 
Dist., 2 Lea 425; Lynch v. Lafland, 4 
Coldw. 96; Daniel v. Memphis, 11 
Humphr. 582. See also Constitutional 
Law § 174 téxt and notes 36-38. 

Tex.—Yett v. Cook, 115 Tex. 205, 
281 SW 887; Rockwall County v. 
Adams, (Civ. A.) 244 SW 842. See 
also Constitutional Law § 174 text 
and notes 39, 40. 

Utah.—Salt Lake County vy. Salt 
Lake City, 42 Utah 548, 134 P 560. 
See also Constitutional Law § 174 
text and notes 41, 42, 

Vt.—Atkins v. Randolph, 31 Vt. 
226; Montpelier v, Hast Montpelier, 
29 Vt. 12, 67 AmD 748. See also Con- 
stitutional Law § 174 text and notes 


43-45. 
Wis.—Washburn v. Oshkosh, 60 
Wis. 4538, 19 NW 364; Milwaukee v. 


Milwaukee, 12 Wis. 93. See also Con- 
Ae cee Law § 174 text and notes 
46-4 

“In matters purely governmental in 
character, it is conceded that the 
municipality is under the absolute 
control of the legislative power.” 
Asbury v. Albemarle, 162 N. C. 247, 
253, 78 SE 146, 149, 44 LRANS 1189. 

“The governmental powers and du- 
ties of municipal corporations, as de- 
fined by the statute under which they 
were created, may be altered by a 
subsequent general law. If such a 
law was clearly intended to prescribe 
the only rule which should govern in 
the case provided for, it supersedes 
and repeals by implication the origi- 
nal statute.” Buhl First Nat. Bank 
v. Buhi, 151 Minn. 206, 209, 186 NW 
306. 

In Missouri see Constitutional Law 
§ 174 text and notes 10, 11. 

In Rhode Island. see Constitutional 
Law § 174 text and note 36. 


53. pee infra § 293. 
54. S.—Girard v. Philadelphia, 
uj Wally ‘1, 19 L. ed. 53; East Hart- 


ford v. Hartford Bridge *Co., 10 How. 
SLU S41 se edo 8) tb ous 
Ala.—State v. Mobile, 24 Ala. 701. 
Ark.—Little Rock vy. Parish, 36 Ark, 
166; State v. Jennings, 27 Ark, 419. 
Cal.—San Francisco v. Canavan, 42 
Cal. 541; Peo. v. Burr, 13 Cal. 343. 
Colo.—Carpenter v. Peo. 8 Colo, 
116, 5 P 828. 
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effected in a municipality by the legislature.°> The 
‘fundamental basis of this power is that govern- 
‘mental powers®® conferred upon a municipality 


cannot ripen into vested rights.>* 


‘porations stand in their governmental and public 
eharacter in no contract relations with the state, 
and are not within the provisions that render laws 
impairing the obligation of contracts unconstitu- 
tional.58 The state, as the sovereign agency of the 
people for the purposes of government, holds all 
public powers and utilities in trust for the public 
welfare, including those within as well as those 


beyond municipal boundaries.°*? 


[§ 292] c. Municipal Aspect. If the doctrine of 
local self-government exists,°° it applies to matters 
Not every legisla- 
tive interference with local municipal affairs is 


of exclusively local concern.*? 


MUNICIPAL CORPORATIONS 


Municipal cor- 


eral, 


tion.°®? 


nicipal corporation acts in its purely private and 
proprietary capacity,®* the legislative control is not 
altogether absolute.®* 
pect is municipal and private, rather than govern- 
mental and public,®> and ordinarily is entitled to 
the same measure and character of protection as 
private corporations and person 

[§ 293] C. Constitutional Limitations—1. In Gen- 
Not every legislative interference with local 
municipal affairs is free from constitutional objec- 
The legislature in exercising supervision or 
control over municipal corporations must do so 


The corporation in this as- 


g 66 


within, and subject to, its constitutional limita- 


tions 
of contracts,’° 


free from constitutional objection.®* When the mu- 


Conn.—Granby v. Thurston, 23 


Conn. 416. 
Ga.—State v. Savannah, R. M. 
Charlt. 250. 


Ill.—Arms v. Chicago, 314 Ill. 316, 
145 NE 407; Crook v. Peo., 106 Ill. 
237. 

Ind.—Hichels v. Evansville St. R. 
Co., 78 Ind. 261, 41 AmR 561; Indian- 
apolis v. Indianapolis Gas-Light, etc., 


Co., 66 Ind. 396. 
Iowa.—Clinton v. Cedar Rapids, 
81 Ky. 


etc., R. Co,, 24 Iowa:455. 
Ky.—Buckner v. Gordon, 

665; Boyd v. Chambers, 78 Ky. 140. 
Me.—North Yarmouth v. Skillings, 

45 Me. 133, 71 AmD 530; Yarmouth v. 

North Yarmouth, 34 Me. 411, 56 AmD 


666. r 
Mass.—Cobb v. Kingman, 15 Mass. 
9% 


jMtich.—Smith vy. Adrian, 1 Mich. 
495 ¥ 


N. H.—Berlin v. Gorham, 34 N. H. 
266. 

a J.—State v. Branin, 23 N. J. L. 
484. 

N. Y.—McAneny v. New York Bd. 
of Estimate, etc., 232 N. Y. 377, 134 
NE 187; Emerson v. Buck, 230 N. Y. 
380, 130 NE 584; Demarest v. New 
York, 74 N. Y. 161; Gray v. Brooklyn, 
2 Abb. Dec. 267, 10 AbbPrNS 186; 
Davidson v. New York, 25 N. Y. 
Super. 230, 27 HowPr 342; Peo. v. 
Morris, 13 Wend. 325. 

Oh.—Scovill v. Cleveland, 1 Oh. St. 
126; Marietta v. Fearing, 4 Oh. 427. 


Pa.—Philadelphia v. Fox, 64 Pa. 
ge Reading v. Keppleman, 61 Pa. 
233. 


Tenn.—Luehrman v. Shelby Taxing 
Dist., 2 Lea 425; Lynch v. Lafland, 4 
Coldw. 96; Daniel vy. Memphis, 11 
Humphr. 582. 

Tex.—Rockwall County v. Adams, 
(Civ. A.) 244 SW 842. 

Oshkosh, 60 


Wis.—Washburn  v. 
Wis. 453, 19 NW 364. 

[a] “Any power so delegated may 
be taken from the municipalities by 
the General Assembly at its pleas- 
ure.” Arms v. Chicago, 314 Ill. 316, 
321, 145 NE 407. 

55. U. S.—Mt. Pleasant v. Beck- 

‘ with, 100 U. S. 514, 25.°L. ed. 699; 
Barnes y. District of Columbia, 91 
U. S. 540, 238 L. ed. 440: Girard v. 
Philadelphia, 7 Wall. 1, 19 L. ed. 53. 

Ark.—Eagle v. Beard, 33 Ark. 497; 
State v. Jennings, 27 Ark. 419. 

Cal.—Fragley v. Phelan, 126 Cal. 
383, 58. P 923; San Francisco v. 
Canavan, 42 Cal. 541; Underhill v. 
Sonora, 17 Cal. 172. 

Colo.—Valverde v. Shattuck, 19 
Colo. 104, 34 P 947, 41 AmSR 208. 

Ill,—Feo. v. Chicago, 151; 111,17, 92 
AmR 278. 

fowa.—Clinton v. Cedar 
etc., R. Co., 24 Iowa 455. 

Me.—Hooper v. Emery, 14 Me. 375. 
PRR eerste v. Sehner, 37 Md. 

Mo.—St. Louis v. Sheilds, 52 Mo 
351; State v. Linn County Ct., 44 Mo, 


Rapids, 


504. 

Nebr.—Van Horn v. State, 46 Nebr. 
62, 64 NW 365. 1 

N, J.—Jersey City v. Jersey City, 
etc., R. Co., 20 N. J. Eq. 360. 

N. C.—Harriss v. Wright, 121 N. C. 
172) 28 :SH.269. 

Okl.—Allen v. Reed, 10 Okl. 105, 
60 P 782, 63 P 867. 

56. Governmental powers gener- 
ally see supra § 179. 

57. Ala.—Ensley v. 166 
Ala. 366, 52 8S 61. . 

La.—Reynolds v. Baldwin, 1 La. 


Ann. 162 
State, 15 Md. 


Simpson, 


Md.—Baltimore v. 
376, 74 AmD 572. ‘ 

Mass.—Prince v. Crocker, 166 Mass. 
347, 44 NE 446, 32 LRA 610. 


Mich.—Peo. v. Hurlbut, 24 Mich. 44, | 


9 AmR 103. 

N. J.—Paterson v. Useful Manu- 
factures, etc., Soc., 24 N. J. L. 485. 

N. Y.—Peo. v. Draper, 15 N. Y. 532; 
Peo. v Morrell, 21 Wend. 563; Peo. v. 
Morris, 13 Wend 325, 331 (per Nel- 
son, C, J.). 

Pa.—Downington Gas, .etc., Co. v. 


Downington, 175 Pa. 341, 34 A 799; 
Ricler at v. Hopewell, 19 Pa. Super. 
549. 


Tenn.—Smiddy  v. 140 
Tenn. 97, 203 SW 512. 

Tex.—Houston v. Gonzales Inde- 
pendent School Dist., (Ciy. A.) 202 
SW 963. 

See Constitutional Law §§ 538 et 
seq, 623. et seq. 

58. See Constitutional Law § 623. 

59. Kreigh v. Chicago, 86 Ill. 407; 
Astor v. New York, 62 N. Y. 567. 

60. See supra § 289. 

61.. Ex p. Paducah, 125 Ky. 510, 
101 SW 898, 81 Kyl 170; Davock v. 
Moore, 105 Mich. 120, 68 NW 424, 28 
LRA 783; Allor v. Wayne County, 43 
Mich. 76, 4 NW 492; Peo. v. Detroit, 
28 Mich, 228, 15 AmR 202. And see 
cases supra § 291 note 52. 

62. See infra § 293. 

63. See supra § 180. 

. In re Senate Bill, 12 Colo. 188, 
21 P 481; Simpson v. Paddock, 195 
Mich. 581, 161 NW 898. And see 
cases infra note 66. 

65. See supra § 6. 

66. Del.—Coyle v. McIntire, 12 
Del. 44, 30, A 728, 732, 40 AmSR 109. 

Ill.—Wagner v. Rock Island, 146 
Ill. 139, 34 NE 545, 21 LRA 519; Peo. 
wv. Chicago, 61 Tl ti, 2yAmR 278 

Ind.—State v. Denny, 118 Ind. 382, 
21 NE 252, 4 LRA 79. 

Iowa.—State v. Barker, 116 Iowa 
96, 89 NW 204, 98 AmSR 222,57 LRA 
244; Clinton v. Cedar Rapids, etc., R. 
Co., 24 Iowa 455. ° 


Memphis, 


Ky.—Louisville vy. Louisville Univ., | 


15 B. Mon, 642. 
La.—New Orleans, etc., R. 
New Orleans, 26 La. Ann: 517. 
Mass.—Mt. Hope Cemetery v. Bos- 


Co, Vv. 


ton, 158 Mass. 509, 33 NE 695, 35 
AmSR 515. 
Mich.—Peo. v.. Detroit, 29 Mich. 


108; Peo, v. Detroit, 28 Mich, 228, 15 


tions.°® Matters relating to the constitutional limi- 
tations on the legislature as, for instance, ques- 
relating to: 
retrospective and ex post facto 


Vested rights,®°® obligation 


AmR 202; Peo. v. Hurlbut, 24 Mich. 
44, 9 AmR 103. 
Schweickardt, 109 


Mo.—State vy. 
Mo. 496, 19 SW 47. 
in ge eee v. Andover, 54 N. 

IN. ey. 60.. V., Coler,, 166 Na Xoo ds 
59 NE 716, 82 AmSR 605, 52 LRA 814. 

N. C.—Shute Sewerage Co. v. Mon- 
roe, 162 N. C. 275, 78 SE 151; Asbury 
v. Albemarle, 162 N. C, 247, 78 SE 146, 
44 LRANS 1189. °* 

Pa.—Com. v. Philadelphia, 132 Pa. 
288, 19 A 136; Philadelphia v. Fox, 
64 Pa. 169. 

Vt.—Poultney v. Wells, 1 Aik. 180. 

Wis.—Milwaukee v. Milwaukee, 12 
Wis. 93. - 

67. In re Senate Bill, 12 Colo, 188, 
21.P 481, 

68. U. S.—Shapleigh v, San An- 
U..S...646, 17 SCt 957, 42. L. 
; es New Orleans, 103 
U. S. 358, 26 .L. ed. 395; Meriwether 
v. Garrett, 102 U. S. 472,.26 L. ed. 
1975 Memphis, v, U.98., 90.0. Secades 
24 L. ed. 920. 

Cal.—Peo. v. Bond, 10 Cal. 563. 

N. Y.—Brooklyn Park Comrs. v. 
Armstrong, 45 N. Y. 234, 6 AmR 70; 
Benson v. New York, 10 Barb. 223. 

N. D.—Ex p. Corliss, 16 N. D. 470, 
114 NW 962. : 

Pa.—Williams’ App., 72 Pa. 214. 

Tex.—Morris v. State, 62 Tex, 728. 
ge ae v. Appleton, 19 Wis. 

moe rule provisions see infra 

Inherent right of local self-govern- 
ment see supra § 289. 
hen See Constitutional Law §§ 485— 

Governmental powers as constitut- 
ing vested rights see supra § 291. 

Property rights of municipal cor- 
porations as constituting vest-d 
rights see Constitutional Law §§ 540, 
541; and also infra §§ 298-300. 
yo See Constitutional Law §§ 593— 


Particular cross references: 

Charter as constituting contract with 
state see Constitutional Law § 623. 

Contracts as to right to use streets 
see Constitutional Law § 641; and 
also infra XVIII in 44 Cc. J, 

Contracts of municipalities with in- 
dividuals see Constitutional Law 
§§ 632-640. 

Creation and discharge of liability 
see Constitutional Law § 624; and 
also infra § 301. 

Franchises granted municipalities by 
state see Constitutional Law § 626. 

Levy and collection of taxes see Con- 
stitutional Law § 627; and also in- 
fra § 306. 

Municipal funds and other property 
see Constitutional Law §§ 628, 628; 
and also infra § 305. 

Officers see Constitutional Law § 680; 
and also infra § 974%. ) 

Territorial limits see Constitutional 
ia § 631; and also supra § 61— 


For later cases, deveiopments and changes.in the law see cumulative Annotations, same title, page and note number. 
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'§§ 293-294] 


laws, privileges or immunities and class legisla- 
tion,’? equal protection of the law,7* due process of 
law,‘* the title and the unity of the subject matter of 
legislative acts,“ amendment of laws by reference 


to the title only,*® and provisions prohibiting spe- 


cial or local laws and requiring general laws,‘? are 
discussed elsewhere in this work. 

Invasion of private rights. The legislature in the 
exercise of its control or supervision over munici- 


pal corporations cannot invade the constitutional 


rights ot private individuals.*§ 

[§ 294] 2. Home Rule Provisions. In many juris- 
dictions the late tendency is to secure to municipal 
communities freedom of action in matters pertain- 
ing to local affairs.*® Numerous constitutional pro- 
visions have been enacted to safeguard municipal 
corporations from interference by the state legisla- 
ture.8° The extent of this constitutional restriction 
on the legislative power over the affairs of mu- 
nicipal corporations may vary according to the 
particular constitutional provisions.*! Except as it 
may have been delegated or surrendered to the fed- 
eral government,*? the supreme unit of sovereignty 
in the American scheme of government is the state.*3 
And that sovereignty cannot be entirely surrendered 
by the legislature.*+ Constitutional provisions se- 
curing to municipal corporations freedom from leg- 
islative interference are not regarded as complete 
surrender of the governmental powers and functions 
of the state,®° although as to matters, exclusive con- 
trol of which are given to the municipality by the 
constitution, the municipality is exempt from any 


control by any subsequent act of the legislature.®*- 
can the city secure exemption from|though created by a constitutional 
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Notwithstanding such constitutional provision the re- 
lation of the municipal corporation to the state is not 
altered.*? The municipal corporation remains the 
creature of the state;®* its agent in the exercise of 
governmental functions.8® In regard to governmen- 
tal powers and functions as distinguished from 
matters of purely local and municipal character,®® 
in the absence of express exemption,*! the municipal 
corporation remains amenable to state control; it 
cannot incorporate into’ its charters governmental 
powers and functions of state-wide concern;%* it 
cannot enact ordinances or regulations of a gov- 
ernmental character or of state-wide concern which 
conflict with statutory provisions or the general pol- 
icy of the state on the subject;°* and, except as the 
legislature may be restricted by other express or 
implied constitutional provisions,®®. the municipal 
corporation remains under the complete contro! and 
supervision of the state legislature in regard to gov- 
ernmental matters of state-wide concern.®® The 
ordinary effect of these constitutional provisions 
under consideration is to empower the municipal 
corporation to incorporate in its charter powers and 
functions that are municipal or local in character.” 
In so far as ordinances or regulations are enacted 
in the exercise of that power,®® they supersede state 
laws in conflict therewith;®® and in regard to such 
powers and functions the corporation is free from 
the control or supervision of the legislature.t It 
will be presumed that the legislature in the en- 
actment of a law relating to municipalities had in 
mind a constitutional provision that cities should 
have the power of local self-government.? 


71. See Constitutional Law §§ 778- > 
823. such control by omitting to make 
. Curative statutes relating to pro-| such provision in its charter.’’ Frag- 
ceoaings of municipalities see Consti-| ley v. Phelan, 126 Cal. 383, 395, 58 P 
* tutional Law §§ 792-796; and also} 923 (per Harrison, J., foll Long Beach 
infra § 308. Vv. Lisenby, 175 Cal, 575, 582, 166 
: = See Constitutional Law §§ 824—-|P 333, the court saying: “This rule 


Cal. 


87 

iol of special privileges or im- 
munities to municipal corporations 
see Constitutional Law § 829. 
ig See Constitutional Law §§ 874- 

Creation and discharge of liabilities 
as to municipalities see Constitu- 
tional Law § 941; and also infra § 301. 

Discrimination as to localities see 
Constitutional Law § 880. 

Local improvements see Constitu- 
tional Law §§ 891, 892; and also infra 
§§ 302, 303. 

+ See Constitutional Law §§ 956-— 


099. 

Liability for acts of mob see Con- 
stitutional Law § 1021; and also infra 
§§ 1740-1743. 

Police regulations see Constitu- 
tional Law §§ 1069-1099. 

Public improvements see Constitu- 
tional Law _ §§ 1060-1068. 

. 75. See Statutes [36 Cyc 1040]. 
See generally Statutes [36 Cyc 


See Statutes [36 Cye 1060]. 

Grogan v. San Francisco, 18 
590; Benson v. New York, 10 
Barb. (N. byes) ae Webb v. New York, 
64 HowPr (N. Y.) 1 

73. See cases weet this section. 

80. See supra §§ 27, 138, 175. 

81. See constitutional provisions. 

gs2. See Constitutional Law § 158. 

83. See Peo. v. Coleman, 4 Cal. 46, 
49, 60 AmD 581 (“each State is su- 
preme within its own sphere, as an 
independent sovereignty’); and Con- 
stitutional Law § 167. 

84. See Constitutional Law § 423. 

[a] In California “it is not within 
the constitutional power of the legis- 
lature, by approving a freeholders’ 
charter which fails to make provision 
upon. subjects pertaining to munici- 
pal. affairs, to exempt that city from 
being subject. to legislative control 
in reference to those subjects, nor 


has been consistently followed ever 
since. (Fritz v. San Francisco, 132 
Cal, 373, 64 P 566; Law v. San Fran- 
cisco, 144 Cal. 384, TT PP 1014+) Cottey, 
v. Sacramento County Super. Ct. 147 
Cal. 525, 82; P 75; Fleming v, Hance, 
153 Cal: 162, 94 P 620; Nicholl v. 
Koster, 157 Cal. 416, 108 P 302; 
Clouse v. San Diego, 159 Cal. 434, 114 
PNG TS)eH)s 

85. Keefe v. Peo., 37 Colo, 317, 87 
P 791, 8 LRANS 131; Hillsboro v. 
Public Serv. Commn., 97 Or. 320, 336, 
LT. PL 6l?, 292) 2. 390; State. v. Port 
of Astoria, 79 Or. 1, 154 P 399; Kalich 
v. Knapp, 73 Or. 558, 142 P 594, 145 
P 22, AnnCas1916E 1051; Coleman v. 
La Grande, 73 Or. 521, 144 P 468; 
Churchill v. Grants Pass, 70 Or, 283. 
141 P 164. 


86. Graham v. Fresno, 151 Cal. 465, 
91 P 147. 
87. Churchill vy. Grants Pass, 70 


Or. 283, 141 P 164. 

88. Keefe v. Peo., 37 Colo. 317, 87 
P 791, 8 LRANS 131. See supra § 3 
text and note 65. 

89. Keefe v. Peo., 37.Colo. 317, 87 
P 791, 8 LRANS 131; Churchill v. 
Grants Pass, 70 Or. 283, 141 P 164, 
See supra § 5 text and note 77, 

90. See supra §§ 178-180. 

Control over governmental powers 
in absence of home rule provisions 
see supra § 291. 

91. See constitutional provisions, 

92. Keefe v. Peo., 37 Colo. 317, 87 
P 791, 8 LRANS .131;. Lovejoy v. 
Portland, 95 Or. 459, 188 P 207; Colby 
v, Medford, 85 Or: 485, 167 P 487; 
Woodburn v. Public Serv. Commn., 82 
Or. 114, 161 P 391, AnnCas1917E 996; 
Kalich vy. Knapp, 73 Or. 558, 142 Pp 
594, 145 P 22, AnnCasi916H 1051; 
Churchill v. Grants Pass, 70 Or. 288, 
141 P 164; State v. King County 
Super. .Ct., 67. Wash, 37, 120 P 861, 
LRA1915C._ 287, AnnCas1913D 78. 

fa] “The municipality of Denver, 


amendment by a direct vote of the 
people, and having the power to 
frame its own charter, is just as 
much an agency of the state for the 
purpose of government as if it was 
organized under a general law passed 
by the general assembly. The mode 
of its creation does not change the 
nature of its relation to the state. 
Like cities and towns organized un- 
der the general statutes, it is stilla 
part of the state government, It is 
as much amenable to state control 
in all matters of a public, as dis- 
tinguished from matters of a local, 
character, as are other municipalities. 
The state still has the supreme power 
to enact general laws declaring what 
shall be its public policy, and it can 
make them applicable to the city of 
Denver, as well as to all other cities 
of the state.” Keefe v. Peo., 37 Colo. 
317, 324, 87 P'791, 8 LRANS 131. 

93. See supra s§ 21, LoS) (bse bao. 

94. See supra § 222. 

95. See constitutional provisions; 
and supra § 293. 

96.. Keefe v. Peo., 37 Colo. 317, 87 
P 791, 8 LRANS 131; Hillsboro vy. 
Public Serv. Commn., 97 Or. 320, 336, 
I8C. P61, 1925 -P)2390-) Lovejoy. vce 
Portland, 95 Or. 459, 188 P 207; State 
Vv, Port. of Astoria. 79 (Or.1,, 154. 2 
399; Kalich v. Knapp, 73 Or. 558, 142 
P 594, 445 P 22, AnnCasi916E 1051; 
Coleman v. La Grande, 73 Or. 521, 
144 P 468; State v. King County 
Supers, Ckh0 (Washes oi) La, boon. 
LRA1915C 287, AnnCasi1913D 78. 

97. See supra §§ 27, 138, 175, 176. 

98. See supra § 176 text and’ note 
39; § 186 text and note 20. 


99. See supra § 222. 
1. Hinz v. Hubbard, 95 Okl. 164, 
216 P 440; In’ re Initiative Pet., 89 


Okl. 134, 214 P 186; Kalich' v. Knapp, 
73 Or. 558, 142 P 594, 145 P 22, Ann 
Cas1916E 1051, 

92 One sts 


2 State v. 
344, 110 NE 951. 

[a] ‘Thus, in Ohio, failure of the 
state civil service commission to act 
within the _ sixty-day period pre- 
scribed by Gen. Code § 486-19 (103 
Oh. L. p' 708) leaves the mayor with 


George, 
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[§ 295] D. Organization of Local Government. 
Within the limits hereinbefore discussed,® the legis- 
lature may direct and supervise the internal ar- 
rangement or local government of a municipal cor- 
poration.* In doing so the legislature may exercise 
ithe power of local government by the instrumen- 
tality of commissions, however chosen.> And the 
legislature may adopt a new system of government 
for a municipal corporation or for such institutions 
and agencies of the state as are not properly pro- 
tected by the constitution.© The legislature may 
have the constitutional right? to propose for cer- 
tain territory what is commonly known as the com- 
mission-manager form of government,® and the peo- 
ple who reside therein have the right to adopt it.® 

Home rule provisions.1° In jurisdictions where, 
under constitutional home rule provisions, the char- 
ter of a municipal corporation supersedes statutes 
in conflict therewith in so far as matters relating 
to local affairs are concerned," it is held that the 
legislature has not the power to impose upon such 
municipality any particular form of municipal goy- 
ernment contrary to the provisions of the municipal 
charter.!2, A constitutional provision guaranteeing 
local self-government has been held not violated by 
a statute amending the city charter creating a mu- 
nicipal plans commission where the commissioners 
were to be appointed by the mayor and the plans 


municipalities, 


power to thereafter appoint the mu- 
i government, 


nicipal commission, the mayor’s 
right to appoint not being termi- 
nated by expiration of the sixty-day 6. 
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| 


i} 


to provide for their 
and to prescribe their 
jurisdiction and powers’’). 
House v. Creveling, 


prepared and suggested could be validated only by 
final vote of the people.** 

Referendum in municipalities.‘ Unless restrained 
by the constitution, the legislature in creating mu- 
nicipal corporations may provide for the submission 
of proper subjects by the initiative method to the 
electors of the city,!® and it is for the legislature 
to say whether or not there shall be a referendum 
in reference to the extension of the limits of a - 
city or town. In most jurisdictions the legislature 
has authority to empower municipalities to pass 
emergency laws without a referendum.** 4 

In Missouri the legislature cannot make ordi- 
nances for cities, nor fix the punishment for viola- 
tion thereof, that authority being delegated to the: 
board of aldermen in each city,!® but the legisla- 
ture may declare acts of dishonesty, such as swear- 
ing falsely to a return of a municipal census, a 
crime, and provide a punishment therefor.'® 

In New York a municipality has no power to in- 
terfere by legislation with a statute of the legis- 
lature concerning matters other than the property, 
affairs, or government of the city,?° even though 
the local legislation affects also city employees.*+ 

In Wisconsin an amendment to the constitution 
expressly giving cities and villages power ‘‘to de- 
termine their local affairs and government’’ should 
have a liberal construction looking toward virility 
volving the public health, peace and 
safety, and, recognizing such neces- 


Sity,* they have unitormly written 


147 Tenn.|such exemption in the organic law. 


period, this provision being directory 
only. State v. George, 92 Oh. St. 344, 
110 NE 951. : 

3 See supra §§ 288-294. 

4 Ala.—Reese v. State, 184 Ala. 
36, 43, 62 S 847. ; 

er acy v. Walker, 68 Ga. 
681. 

Miss.—Jackson y. State, 102 Miss. 
663, 59 S 873. 

N. J.—Booth v. McGuinness, 78 N. 
J. L. 346, 75 A 455. 

N. Y.—Cleveland v. Watertown, 222 
N. Y. 159, 118 NE 500, AnnCas1918E 
574. 

Pa.—Philadelphia v. Fox, 64 Pa. 
i689; ge port v. Schneipp, 15 Pa. 

o. 150. 


5 Americus v. Perry, 114 Ga. 871, 
40 SE 1004, 57 LRA 230; Booth v, 
McGuinness, 78 N. J. L. 346, 75 A 455. 

[a] Im Connecticut Sp. L, (1921) 
p 555, creating the board of park 
commissioners of the city of Water- 
bury, naming the board members, fix- 
ing their terms of office, and em- 
powering them to name their succes- 
sors, was held not violative of the 
state’s social compact and Bill of 
Rights, under Const. art 10 § 2, and 
art 32. Waterbury v. Macken, 100 
Conn. 407, 124 A 5. i 

{[b] In Florida Acts (1925) c¢ 
11519, establishing the city of Holly- 
wood, governed by commission, is 
constitutional. State v. Johns, 109 
S 228, 231 (‘‘Whatever the phrase 
‘local self-government’ may mean in 
government, the Constitution of this 
state contains no express provision 
with reference thereto, and there are 
no provisions of the organic law that 
so modify the express provision of 
section 8, art. 8, of the Constitution, 
that ‘the Legislature shall have 
power to establish and to abolish mu- 
nicipalities, to provide for their gov- 
ernment, to prescribe their jurisdic- 
tion and powers, and to alter or 
amend the same at any time,’ as to 
withhold from the Legislature the 
power to designate by statute the 
particular persons who shall exercise 
the power of a municipality created 
by statute, such power to designate 
being a part of or incidental to the 
quoted organic power to establish 


589, 250 SW 357 (and may abolish 
the old plan and the offices created 
for the administration of the old plan 
in whole or in part, and the rights of 
officers must give way to what the 
legislature conceives to be the pub- 
lic interest). To same effect Larsen 
v. Salt Lake City, 44 Utah 437, 141 
P 98. See also supra §§ 27, 175, 256. 

7. See Mont. Const. art 16 § 7. 

8. State v. Cooney, 70 Mont. 355, 
225 P 1007. See Constitutional Law 
§ 235 text and notes 24-26. 

9. State v. Cooney, 70 Mont. 355, 
225 P 1007. 

10. Generally see supra § 294. 

11. See supra §§ 175, 176. 

12. Hinz v. Hubbard, 95 Okl. 164, 
216 P 440. 

13. Bussell v. Gill, 58 Wash. 468, 
108 P 1080, 1837 AmSR 1070, 

14. Ordinances under _ initiative 
and referendum see infra §§ 946-970. 

15. Iowa.—Hckerson v. Des Moines, 
137 Iowa 452, 115 NW 177. 

Md.—McGraw v. Merryman, 133 
Md. 247, 104 A 540. 

Oh.—Shryock v. Zanesville, 92 Oh. 
St. 375, 110 NE 987. 

Tex.—Southwestern Tel., etc., Co. 
v. Dallas, 104 Tex. 114, 1384 SW 321. 

Wash.—Walker v. Spokane, 62 
Beeps 312, 1138 P %776,, AnnCas1912C 

See also Constitutional Law § 374. 

16. McGraw v, Merryman, 133 Md. 
247, 104 A 540. 

17. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] In Ohio a statute authorizing 
the passage by councils of munici- 
palities of emergency laws necessary 
for the immediate preservation of the 
public peace, health, or safety, with- 
out a referendum, is not repugnant 
to the constitution, Shryock  v. 
Zanesville, 92 Oh. St. 375, 885, 110 
NE 937 (“Every state that has wholly 
or partially adopted the initiative 
and referendum feature of govern- 
ment has recognized the absolute ne- 
cessity of exempting therefrom laws 
providing for the current expenses of 
the state government and its penal 
and charitable institutions, as well 
as laws of an emergency nature in- 


Were we to hold that the general as- 
sembly could not vest councils of 
municipalities with power to provide 
for the passage of emergency laws, 
we would be inflicting upon them an- 
other and an essentially different sort 
of a referendum than that provided 
for in the constitution, and one 
clearly not contemplated either by its 
framers or the people who adopted 
it. The initiative and referendum 
theory of legislation has. been in 
effect but three years in Ohio, and 
the principle may be fairly said to 
be yet on trial. Meanwhile it is the 
solemn duty of all courts to keep 
hands off and to avoid giving to the 
provisions of the constitution on that 
subject a strained construction which, 
by reason of its very burdensomeness 
and unreasonableness, would tend to 
depopularize it. Such character of 
construction is aS unwarranted as ju- 
dicial construction tending to weaken 
or emasculate the theory’’). 

{[b] In South Dakota the only 
limitation imposed upon the legista- 
ture by an amendment of the consti- 
tution, authorizing the referendum 
in municipalities, was that after the 
adoption of the amendment the leg- 
islature could pass no act that would 
prevent it from authorizing the sub- 
mission of municipal measures ‘that 
might be necesSary for the immedi- 
ate preservation of the public peace, 
health, safety, ete. State v. Sum- 
mers, 383 S. D. 40, 144 NW 730, 50 
LRANS 206, AnnCas1916B 860 (inde- 
pendent’ of (Const.; art '3 ($i; as 
amended in 1898, establishing the 
initiative and referendum, the legis- 
lature had power to enact L. [1907] 
c 86 § 39, providing that no law, 
ordinance, or resolution passed by a 
a city board of commissioners, except 
for the immediate preservation of 
public health, etc., should become ef-= 
fective until twenty days after the 
passage of the law, etc.). 

18. State v. Alsup, 140 Mo. A. 194, 
123 SW 1011. 2 

19. State v. Alsup, supra. 

20. Schieffelin v. Berry, 127 Misc. 
178, 215 NYS 341 [aff 217 App. Div. 
451, 216 N 367]. 

21. Schieffelin v. Berry, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


is 


NW 860, 


‘wide concern,’ 


§§ 295-299} 


rather than impotency.?? 
[§ 296]-E. Offices and Officers. 


discussed hereinafter.?° 
[§ 297] F. Contracts. 


cussed hereinafter.**-°% 


[§ 298] G. Public Property and Municipal Prop- 
The property, real and per- 
sonal, of a municipality, including profitable fran- 
‘ehises owned and exercised by it, may be either: 
(1) Governmental, that is, such as is held by the 
corporation in trust for the use and benefit of the 
(2) Municipal, that is, such as 
‘has been acquired by the corporation in the course 


erty—1. In General. 


general public.®* 


State v. Milwaukee, (Wis.) 209 
862 (‘‘We also recognize: 
That many matters while of ‘state- 
affecting the people 
and state at large somewhat remotely 
and indirectly, yet at the same time 
affect the individual municipalities 
directly and intimately, can con- 
‘sistently be and are ‘local affairs’ of 
this amendment’’). : 

' [a] Maximum height of buildings 
in a city is a local affair of such city 
and therefore in the field of legisla- 
tive powers granted to villages and 
cities by the amendment, although 
such affair may also well be of state- 
wide concern. State v. Milwaukee, 
(Wis.) 209 NW 860. 


22. 


23. See infra §§$ 974%, 1250 et seq. 
24-93. See infra XV in 44 C. J. 
94. See cases infra note 96; and 


infra 299. 
95. Les eases infra note 96; 


infra § 300. 


and 


96. U. S.—Girard v. Philadelphia, 
7 Wall. 1, 19 L. ed. 53 ‘ 
Cal.—Grogan v. San Francisco, 18 


Cal. 590. : 
Iowa.—Sibley v. Ocheyedan Elec- 


tric Co., 194 Iowa 950, 187 NW 560. 
Me.—North Yarmouth vy. Skillings, 
45 Me. 133, 71 AmD 530. 
N. Y.—FPeo. v. State Tax Commn., 


206 App. Div. 549, 202 NYS 310 [aff |- 


240 N. Y. 591, 148 NE 718]; Potter 
v. Collis, 19 App. Div. 392, 46 NYS 
471 [aff 156 N. Y. 16, 50 NE 413]. 

Pa.—Philadelphia v. Fox, 64 Pa. 
169. 

97. See supra § 298. 

93. U. S—Memphis v. Postal Tel. 
Cable Co., 139 Fed. 707 [mod on other 
grounds 145 Fed. 602]. 

Ala.—Amy v. Selma, 77 Ala, 103. 

Cal.—San Francisco v. Canavan, 42 
Cal. 541; Payne v. Treadwell, 16 Cal. 
220. 

Conn.—Hartford Bridge Co. v. East 
Hartford, 16 Conn. 149. 

Del.—Coyle v. McIntire, 12 Del. 44, 
30 A 728, 40 AmSR.109. 

Ill.—Cicero Lumber Co, v. Cicero, 
176 Ill. 9, 51 NE 758, 68 AmSR 155, 
42 LRA 696. 


Ind —State v. Kolsem, 130 Ind. 434, 
29 NE 505, 14 LRA 566. 
Iowa.—Clinton v. Cedar Rapids, 
etc., R. Co., 24 Iowa 455. 
Kan.—Wellington vy. Wellington 
Tp., 46 Kan. 213, 26 P 415, 
La.—New Orleans, ete. R. €o. v. 


New Orleans, 26 La. Ann. 517; New 
Orleans, ete., R. Co. v. New Orleans, 
26 La. Ann. 478; State v. Flanders, 
24 La. Ann. 57. 

Md.—Baltimore y. State, 15 Md. 
376, 74 AmD 572. 

Mass.—Higginson v. Boston Treas- 
urer, etc., 212 Mass. 583, 99 NE 523, 
42 LRANS 215; Mt. Hope Cemetery 
v. Boston, 158 Mass. 509, 33 NE 695, 
85 AmSR 515; Stone v. Charlestown, 
114 Mass. 214; Weymouth, etc., Fire 
Dist. v. Norfolk County Comrs., 108 
Mass. 142. 

Mich.—Paye v. Grosse Pointe Tp., 
134 Mich. 524, 96 NW 1077. 

N. Y.—Darlington v. New York, 31 
N. Y. 164, 88 AmD 248; Peo. v. Kerr, 
RIAN: YY. 1885 

Oh.—Gleason v. Cleveland, 49 Oh. 


Matters relating to mu- 
nicipal control over municipal contracts are dis- 


Matters relating 
to the legislative control of municipal officers are 


MUNICIPAL CORPORATIONS 


[48 C.J] 277 


of administration and is held by it for the spe- 


cial benefit of its citizens, rather than the general 
public;* and the character in which property or 


franchises are thus held by a municipality deter- 


same. 


mines the extent of the legislative control over the 


[§ 299] 2. Public Property. The public property 


St. 431, 31 NE 802. 

Okl.—Liberty Tp. v. Rock Island 
Tp., 44 Okl. 398, 144 P 1025. 

Or.—Portland, etce., R. Co. v. Port- 
A 14 Or.,188, 12. P 265, 58 AmR 
[a] In respect of federal consti- 
tution (1) ‘the power of the State, 
unrestrained by the contract clause 
or the Fourteenth Amendment, over 
the rights and property of cities 
held and used for ‘governmental pur- 
poses’ cannot be questioned.” Tren- 
ton v. New Jersey, 262 U. S. 182, 188, 
189, 48 SCt 534, 67 L. ed. 937 [foll 
Pawhuska v. Pawhuska Oil, etce., Co., 
250 U..S. 394, 39 SCt 526, 63 L. ed. 
1054; Worcester vy. Worcester Cons. 
St. R. Co, 19670. 'S.539, 25. SCt, 327, 
49 L. ed. 591; East Hartford v. Hart- 
ford Bridge Co., 10 How. (U. 8.) 511, 
13,.dL,.,ed.;),518;.-534)),(“In. Hunter ,.v. 
Pittsburch,+ 207 4 Ui Se (161528 ySCt 
40, 52 L. ed. 151, reference is made 
to the distinction between property 
owned by municipal corporations in 
their public and governmental ca- 
pacity and that owned by them in 
their private or proprietary capac- 
ity, and decisions of this Court which 
mention that distinction are referred 
to. .In none of these cases was any 
power, right or property of a city 
or other political subdivision held tv 
be protected by the contract clause 
or the Fourteenth Amendment. This 
Court has never held that these sub- 
divisions may invoke such restraints 
upon the power of the State.... 
The reasons given in the opinion (10 
How. 1511), 9533; 534, 13<dusced... 518) 
support the contention of the State 
here made that the City cannot pos- 
sess a contract with the State which 
may not be changed or regulated by 
state legislation’). (2) “Municipal 
corporations are political subdivi- 
sions of the State, created as con- 
venient agencies for exercising such 
of the governmental powers of the 
State as may be entrusted to them. 
For the purpose of executing these 
powers properly and efficiently they 
usually are given the power to ac- 
quire, hold, and manage personal and 
real property. The number, nature 
and duration of the powers conferred 
upon these corporations and the ter- 
ritory over which they shall be ex- 
ercised rests in the absolute discre- 
tion of the State. Neither their 
charters, nor any law conferring goy- 
ernmental powers, or vesting in them 
property to be used for governmental 
purposes, or authorizing them to hold 
or manage such property, or exempt- 
ing them from taxation upon it, con- 
stitutes a contract with the State 
within the meaning of the Federal 
Constitution. The State, therefore, 
at its pleasure may modify or with- 
draw all such powers, may take with- 
out compensation such property, hold 
it itself, or vest it in other agencies, 
expand or contract the territorial 
area, unite the whole or a part of it 
with another municipality, repeal the 
charter and destroy the~corporation. 
All this may be done, conditionally 
or unconditionally, with or without 
the consent of the citizens, or even 


of a municipal corporation, real and personal, or 
in other words such property as is held in trust 
for the public generally” is subject to the control 
of the legislature. 
ample, of public streets,®® squares, parks, and prome- 
nades'—although it has been held that a city has 
the right to decide for itself upon the purchase of 
a public park*—publie buildings ;? lots conveyed for 


It has been so held, for ex- 


against their protest. In all these 
respects the State is supreme, and its 
legislative body, conforming its ac- 
tion to the state constitution, may 
do as it will, unrestrained by any 
provisicn ,of the Constitution of the 
United States. Although the inhab- 
itants and property owners may by 
such changes suffer inconvenience, 
and their property may be lessened 
in value by the burden of increased 
taxation, or for any other reason, 
they have no right by contract or 
otherwise in the unaltered or con- 
tinued existence of the corporation 
or its powers, and there is nothing 
in the Federal Constitution which 
protects them from these injurious 
consequences. The power is in the 
State and those who legislate for the 
State are alone responsible for any 
unjust or oppressive exercise of it.” 
Hunter v. Pittsburgh, 207 U. S. 161, 
178, 28 SCt. 40,52 L. ed. 151,- (3) 
“Such corporations being mere crea- 
tures of the state, their powers may 
be enlarged, modified, or diminished 
by the state without their consent, 
and the distinction between a munici- 
pality as an agent of the state for 
governmental purposes, and as an 
organization to administer local needs 
in a business or proprietary capacity, 
afford no ground for the application 
of the contract or due process clauses 
of the federal Constitution against a 
state in favor of its own municipali- 
ties.” Tulsa v. Oklahoma Natural 
Gas Co., 4 F. (2d) 399, 403 [app dism 
269 U. S. 527, 46 SCt 17, 70 L. ed 18]. 

[b] Pusblo lands of California 
municipalities.—San Francisco v. 
Canavan, 42 Cal. 541; Payne v. Tread- 
well, 16 Cal. 220; Hart v. Burnett, 15 
Cal. 530. 

_99. Control of streets, alleys, and 
highways see infra XVIII in 44 C. J. 

1. U. S—Memphis v. Postal Tel. 
Cable Co., 139 Fed. 707 [mod on other 
grounds 145 Fed. 602]. 

Cal.—Peo. v. Broadway Wharf Co., 
31:Cal., 33: 

Ill.—Ward v. Field Museum 
Natural History, 241 Ill. 496, 89 
781; Cicero Lumber Co, v. Cicero, 176 
Ill. 9, 51 NE 758, 68 AmSR 155, 42 
LRA 696. 

Ind.—EHast Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 87 .NE 17. 

Mass.—Higginson v. Boston Treas- 
urer, etc., 212 Mass. 583, 99 NE 523, 
42 LRANS 215. . 

N. Y.—Brooklyn Park Comrs. 
Armstrong, 45 N, Y. 234, 6 AmR 70. 

N. C.—Blue v. Wilmington, 186 N. 
C. 321,119 SE 741. 

Or.—Simon vy. Northup, 27 Or. 487, 
40 P 560, 30 LRA 171. 

Pa.—Baird v. Rice, 68 Pa. 489. 

2. Peo. v. Detroit, 28 Mich. 228, 
15 AmR 202. 

{a] In North Carolina “the Legis- 
lature has power to authorize the dis- 
continuance of parks and sale of 
park property, the fee of which is in 
the city, when no private property is 
taken, Hast Chicago Co. vy. East Chi- 
cago, 171 Ind. 654, 87 NE 17.” Blue 
v. Wilmington, 186 N. C. 321, 328, 119 
SE 741. 

3. Wellington v, Wellington Tp., 


Vv. 
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erection of a town hall and used for such pur- 
pose;# in some states wharves, levees, and land- 
ings;° public funds,® and property acquired and held 
for police purposes.?. This class of property the 
legislature may partition on division of the munici- 
pality® or transfer, on consolidation of two or more 
municipalities, to the consolidated successor ;° may 
commit to the care, supervision, and control of a 
board, commission, or other governmental agency 
appointed for the purpose;*®. and may convert, 
either in specie or by sale and appropriation of 
proceeds, to other governmental or public uses.'+ 
The power of the legislature, however, over prop- 
erty dedicated to a particular public use is not 
absolute. While it may regulate the use of such 
property or promote its improvement, it cannot di- 
vert or subject it to any use clearly inconsistent 
with the contract of dedication.12 Where a mu- 
nicipal corporation holds property in trust, the leg- 
islature cannot divert it*from the purposes of the 
trust!3—although a trust created by the legisla- 
ture for a public purpose may fail by the ex- 
tinction of the eorporation;**—but it may divest 
the municipality of the power and transfer it to 
another trustee for the purpose of carrying out the 
object of the trust.15 Of course the legislature can- 
not impair the lien of bondholders or others on 
public property.*® 

46 Kan. 213, 26 P 415; 
Slack, 86 Pa. 270, 


Perkins v. 


MUNICIPAL CORPORATIONS 


[§§ 299-300: 

[§ 300] 3. Municipal Property. Absolute legisla- 
tive control over property held by the municipal- 
ity for other than governmental purposes or publie 
uses is generally denied by the courts upon the 
ground that such property is private, or at least 
quasi-private, in its nature, and therefore entitled 
to constitutional protection against sovereign 
power.? To the extent that municipal corporations 
own property in their private, as distinguished from 
their governmental, capacity, they are analogous 
private corporations,’ and fall within the protee- 
tion of the constitutional guaranty of due proc- 
ess.17% Thus Judge Cooley in an important Mich- 
igan ease said: ‘‘It is immaterial in what way 
the property was lawfully acquired, whether by 
labor in the ordinary avocations of life, by gift or 
descent, or by-making profitable use of a franchise 
granted by the state; it is enough that it has be- 
come private property, and it is then protected by 
the ‘law of the land.’ ’’!8 In other states, where 
the doctrine of private property in a public cor- 
poration is not so favorably regarded, municipal 
property, held for other than strictly governmental 
or public purposes, is declared to be impressed with 
a trust, of which the community or its ereditors 
are cestuis que trust,’® so that, although the mu- 
nicipality,.as trustee, is dissolved, the trust will 
be maintained and enforced by the courts, even 


trust to hold such lands for such use, | NW 204, 98 AmSR 222, 57 LRA 244, 
and authorized to sell the land, by 


La.—New Orleans, etc., R. Co. v. 


4 Wellington v. Wellington Tp., 
46 Kan. 213, 26 P 415. 

5. Bateman v. Coyington, 90 Ky. 
390, 14 SW 361, 12 KyL 384; Portland, 
ete., R. Co. v. Portland, 14 Or. 188, 12 
P 265, 58 AmR 299. Contra see infra 
§ 300 text and note 28. 

6. State v. Meh 24 La. Ann. 

7. And see infra § 305. 

B 7, State v. Kolsem, 130 Ind. 434, 
29 NE 595, 14 LRA 566; Baltimore 
vy. State, 15 Md. 376, 74 AmD 572. 

8. Laramie County v. Albany 
County, 92 U. S. 307, 28 L. ed. 552; 
‘Johnson v. San Diego, 109 Cal. 468, 
42° P 249) 30 LRA 178; Granby v. 
Thurston, 23 Conn. 416; Winona vy. 
Winona County School Dist. No. 82, 
40 Minn. 13, 41 NW 539, 12 AmSR 
687, 3 LRA 46. See supra § 121. 

9. See supra § 121. 

10. Del.—Coyle v. Mcintyre, 12 
Del. 44, 30 A 728, 40 AmSR 109. 

Ind.—State v. eee ny 130 Ind. 434, 

9 NE 595, 14 LRA 566. 
bi Md.—Baltimore v. State, 15 Md. 376, 
74 AmD 572. 

Mass.—Prince v. Crocker, 166 Mass, 
347, 44 NE 446, 32 LRA 610; Mt. Hope 
Cemetery v. Boston, 158 Mass. 509, 33 
NE 695, 35 AmSR 515. 

Mich.—Paye v. Grosse Pointe Tp., 
134 Mich. 524, 96 NW 1077; Peo. v. 
Hurlbut, 24 Mich. 44, 9 AmR 103. 

Or.—Simon v. Northup, 27 Or. 487, 
40 P 560, 30 LRA 171; Portland, etce., 
R: Co: v.. Portland, 14 Or. 188, 12 P 
265, 58 AmR 299. 

Pa.—Philadelphia v. Fox, 64 Pa. 
169. 

Streets, alleys, and highways see 
infra XVIII in 44 C. J. 

11. Portland, etc., R. Co. v. Port- 
Jand, 14 Or. 188,12 P 265,58 AmR 299. 

[a] Erection of monument.—The 
act of April 16, 1888 (85 L. p 564), 
authorizing the erection of a soldiers’ 
and sailors’ monument in a public 
square in the city of Cleveland with- 
out the consent of the city, is valid, 
the square having been donated not 
to the city, but to the public gener- 
ally. Gleason v. Cleveland, 49 Oh. St. 
431, 31 NE 802. 

{b] Authorizing sale of park by 
city.—Where a city has, by an act of 
the legislature, taken lands for a 
public park, it can be relieved of the 


act of the legislature; and the fact 
that such abandonment of the use 
will lessen the value of adjacent 
property assessed for benefits is of 
no avail. Brooklyn Park Comrs. v. 
Armstrong, 45 N. Y. 234, 6 AmR 70. 

12. New Orleans, etc. R. Co. v. 
New Orleans, 26 .La. Ann. 517; Cum- 
mings v. St. Louis, 90 Mo. 259, 2 SW 
130; Portland, ete., R. Co. v. Portland, 
14 Or. 188, 12. P 265, 58 AmR 299.- 

13. Ind.—State v. Springfield Tp., 
6 Ind. 83. 

La.—New Orleans, ete. R. Co. v. 
New Orleans, 26 La. Ann, 517. 

Mo.—Cummings vy. St. Louis, 90 Mo. 
259, 2 SW 1380. 

N. H.—Greenville v. Mason, 53 N. 
H, 515, 

Vt.—White v. Fuller, 38 Vt. 193; 


Pi v. East Montpelier, 27 Vt. 


nae Bass v. Fontleroy, 11 Tex. 698, 

15. U. S.—Girard v. Philadelphia, 
7 Wall, 1, 19 L. ed. 53. 

N. Y.—Peo. v. Kerr, 27 N. Y. 188. 

Pa.—Philadelphia v. Fox, 64 Pa. 
169; Girard’s App., 4 Pennyp. 347. 

R. I.—Smith v. Westcott, 17 R. I. 
366, 22 A 280, 18 LRA 217. 

Vt.—Montpelier v. East Montpelier, 
29 Vt. 12, 67 AmD 748, 

Va.—Handley v. Winchester Memo- 
rial Hospital, 111 Va. 360, 70 SE 131. 

And see supra § 128 text and note 
13; § 170 text and note 69: 

16. See infra XIX in 44 C. J, 

17. U. S.—TIllinois Trust, ete., Bank 
v. Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518. 

Cal.—Grogan v. San Francisco, 18 
Cal, 590; Wheeler v. Miller, 16 Cal. 
124; Holladay v. Frisbie, 15 Cal. 630; 
Wood v. San Francisco, 4 Cal. 190 
Qegislature cannot interfere with dis- 
position of property by city). 

Colo.—Holyoke v. Smith, 75 Colo. 
286, 226 P 158, 162 [quot Cyc]. 

lll.— Wagner v. Rock Island, 146 
Ill, 139, 34 NB 545, 21 LRA 519; 
Richland County v. Lawrence Coun- 
ty, 2° TN, at: 

Ind.—State v. Springfield Tp., 6 


Ind. 83. 
Iowa.—MecSurely v. McGrew, 140 
Iowa 163, 118 NW 415, 132 AmSR 


248; State v. Barker, 116 Iowa 96, 89 


New Orleans, 26 La, Ann. 478. 

Mass.—Higginson y. Boston Treas- 
urer, ete., 212 Mass. 583, 99 NE 523, 
42 LRANS 215; Mt. Hope Cemetery, 
v. Boston, 158 Mass. 509, 33 NE 695, 
35 AmSR 515, 

Mont.—Helena Cons. Water Co. v. 
Bare 20 Mont. 1, 49 P 382, 37 LRA 


IN. J.—Halsey v. Rapid Transit St. 
R. Co., 47 N. J. Eq. 380, 20 A 859. 

Nv AYP 60. wv... Coler, “166 >Ne Yor 2) 
59 NE 716, 82 AmSR 605, 52 LRA 
814 [aff 56 App. Div. 98, 67 NYS 701]; 
Benson v.’New York, 10 Barb. 223; 
Webb v. New York, 64 HowPr 10. 

S. C.—In re Malone, 21 S. C. 435. 

Vt.—Montpelier v. East Montpelier, 
29 Vt. 12, 67 AmD 748; Montpelier vy. 
East Montpelier, 27 Vt. 704. 

Wis.—Milwaukee v. Milwaukee, 12 
Wis. 93. 

Ferry franchise see infra § 302. 

174%. See supra § 180. 

1744. U. S. v. Baltimore, ete., R. 
Con eh Wall, (GUL IS.) 32291 Ty. Seds 
597; Pawlet v. Clark, 9 Cranch (U. 
S.) 292, 3 L. ed. 735; Terrett v: Tay- 
lor, 9 Cranch (U._S.) 43, 3 L. ed. 650; 
Askew _v. Hale County, 54 Ala. 639, 
25 AmR 730; Merchants’ Nat. Bank v. 
Escondido Irr., Dist., 144 Cal. 329, 17 
P 937; Hoagland v. Sacramento, 52 
Cal. 142; Board of Education v. Blod- 
gett, 155 Ill. 441, 40 NE: 1025, 46 
AmSR 348, 31 LRA 70; Small v. Dan- 
ville, 51 Me. 359; Oliver v. Worcester, 
102 Mass. 489, 8 AmR 485; Buttrick Vv, 
Lowell, 1 Allen (Mass.) 172, 79 AmD 
721; Detroit v. Detroit, ete, Plank 
Road Co., 43 Mich. 140, 5 NW 275; 
Peo. v. Detroit, 28 Mich. 228, 15 AmR 
202; Peo. v. Hurlbut, 24 Mich, 44, 9 
AmR 103; Maximilian y. New York, 
62 N. Y. 160, 20 AmR 468; Peo. v. 
Briggs, 50 N. Y. 553; Matter of Jen- 
sen, 28 Misc. 378, 59 NYS 653 [aff 44 
App. Div. 509, 60 NYS 933]; Webb v:. 
New York, 64 HowPr (N. -Y.) 10; 
State v. Haben, 22 Wis. 660. 

18. Detroit v. Detroit, ete., Plank 
Road Co., 43 Mich. 140, 5 NW 275. 

19. Jones v. New Haven, 34 Conn. 
1; Small_v. Danville, 51 Me. 359; 
Western Homeopathic Medicine Col- 
lege, etc. v. Cleveland, 12 Oh. St. 375; 
a a v. Memphis, 6 Lea (Tenn.) 


For later'cases, developments and changes in the law see cumulative Annotations, same title, page and note’number, 


§§ 300-301] 


against legislative effort to ignore or violate it.?° 
What property is thus protected by constitutional 
limitations upon the sovereign power has been much 
mooted, and it cannot be said that the line of de- 
mareation between public and quasi-private munici- 
pal property is definitely established.** 
private property would include all stocks, bonds, 
or other interest in private corporations held by the 
municipality ;** and logically and by the weight of 
judicial opinion it also includes all other property 
which is not useful or necessary to the performance 
such as water- 
works,?* gas works,**—but there is contrary au- 
thority as to waterworks and gas works,?>—elec- 
street railways," 
wharves or docks,**—although the contrary has been 
held as to wharves or docks,?®—a cemetery,®° a res- 
ervoir,*! and any other property held for municipal 
profit, comfort, or convenience rather than for nec- 
essary public sanitation, education, locomotion, or 


of some governmental function, 


trie lght and power plants,?° 


policing.®? 
20. Broughton vy. Pensacola, 93 U. 


'S. 266,°23 L. ed. 896; Girard v. Phila- 


delphia, 7 Wall. (U. S.) 1, 19 L. ed. 53; 
Milner v. Pensacola, 17 F. Cas. No. 
9,619, 2 Woods 642; Olney v. Harvey, 
50 Ill. 453, 99 AmD 530; Erie Academy 
v. Erie, 31 Pa. 515; Shankland v. 
Phillips, 3 Tenn. Ch. 556. 

21. Illinois Trust, etce., Bank v. 
Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518; Wagner v. Rock 
Island, 146 Ill. 1389, 34 NE 545, 21 
LRA 519 

22. Grogan v. San Francisco, 18 
Cal. 590; Webb v. New York, 64 How 
Pr (N. Y.) 10; Montpelier v. East 
Montpelier, 29 Vt. 12, 67 AmD 748, 

23. Illinois Trust, ete. Bank v. 
Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518; Peo. v. McClintock, 
45 Cal. 11; Wagner v. Rock Islana, 
146 Ill. 139, 34 NE 545, 21 LRA 519; 
State v. Barker, 116 Iowa 96, 89 NW 
204, 98 AmSR 322, 567 LRA 344. 

Municipal waterworks generally 
see Waters [40 Cyc 768 et seq]. 

24. Illinois Trust, etc., Bank v. 
Arkansas City, 76 Fed. 271, 22 CCA 
171, 34 LRA 518; Helena Water Co. 
v. Steele, 20 Mont. 1, 49 P 382, 37 
LRA 412; Cincinnati v. Cameron, 33 
Oh. St. 336; Western Sav. Fund Soc. 
v. Philadelphia, 31 Pa. 175, 72 AmD 
730. And see generally Gas 28 Cr J: 
p 45, 

25. Coyle v. McIntire, 12 Del. 44, 
99,,30 A 728, 40 AmSR°109. ¢“We 
have no doubt that should occasion 
arise for the exercise of the power 
the Legislature of the State would 
have the right to declare that the 
city of Wilmington should have and 
maintain not only suitable water 


works for the supply of the city with | 


good and wholesome water but should 
have and maintain a proper fire de- 
partment and proper gas works for 
the protection of the city from fire, 
and for the proper lighting of the 
city, for the convenience, safety and 
comfort of the inhabitants’). 
»/26. Levis v. Newton, 75 Fed. 884 
[aff 79 Fed. 715, 25 CCA’161]; Los 
Angeles Gas, ete., Corp. v. Los An- 
géles, 188 Cal. 307, 205 P 125; Halsey 
v. Rapid Transit St. R. Co., 47 N. J. 
Eq. 380, 20 A 859; Harlem Gaslight 
Co..v. New York, 33 N. Y. 309. See 
generally Blectricity 20°C. Tip 303i 
[a] In Colorado L. (913). p 464, 
ereating the public utilities commis- 
Sion, does not give the commission 
the right to fix rates for municipally 
owned utilities whose operation is 
specifically authorized by Comp. L. 
§ 8987, in view of Const. art 5 § 35, 
providing that the general assembly 
shall not delegate to any “special 
commission” any power to perform 
any municipal function. Holyoke v. 
Smith, 75 Colo. 286, 226 P 158 [dist 
Lamar v. Wiley, (Golo.) 248 P 1009, 


| the proprietor.” 
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Obviously 


its consent.?6 


1010] (the public utilities commission 
performs a “municipal function” 
within provision of Const. art 4 § 35, 
when fixing rates to be charged by a 
municipal lighting plant). 

{b] In Yowa the legislature has 
the power to determine the manner 
in which a municipal corporation 


Lowning and operating an electric light 


plant can dispose of the products of 
the plant. Sibley v. Ocheyedan’Elec- 
tric Co., 194 Iowa 950, 187 NW 560. 

[ec] In Utah ‘while the towns and 
cities of this state are given power 
generally to sell, lease, or dispose of 
their property, yet it is clearly with- 
in the province of the Legislature. to 
provide the mode or method by or 
through which power may be exer- 
cised.””’ McDonald vy. Price, 45 Utah 
464, 468, 146 P 550. 

27. See Encyclopedia Americana 
tit “Municipal Ownership.” 

Street railway generally see Street 
Railroads [36 Cyc 1338]. 

28. Ellerman v. McMains, 30 La. 
Ann. 190, 31 AmR 218. To same 
effect Horn v. Peo., 26 Mich. 221. 

{a] Therefore (1) where a munici- 
pal corporation under the express 
authority of an act of the legislature 
was clothed with the exclusive right 
to collect wharfage rates from all 
vessels that should make use of its 
wharves, the right was a vested right 
and could not be abrogated or im- 
paired by any subsequent act of the 
legislature. Ellerman v. McMains, 30 
La. Ann. 190, 31 AmR 218. (2) “It is 
equally true, as decided by the same 
court in New Orleans v. Wilmot, 31 
La. Ann. 65, that the city cannot 
forbid any water-craft from using 
the banks of the navigable waters of 
the State for purposes of navigation 
and commerce, and cannot compel 
them to pay to it wharfage except 
for the use of wharves of which it is 
New Orleans, etc., 
R. Co. v. Ellerman, 105 U. S, 166, 173, 
26 L. ed. 1015. 

“Dock” defined see 19 C. J. p 380. 

Wharves generally see Wharves 
[40 Cye 892]. 

29. See supra § 299 note 5. 

SO. Mt. Hope Cemetery v. Boston, 
158 Mass. 509, 38 NE 695, 35 AmSR 
515 

Cemeteries 
teries 11 C. J. 

31. Webb v. New York, 64 HowPr 
(N. Y.) 10 (the corporation of New 


[dyer teed see Ceme- 


York, by virtue of its ancient char- 


ters, confirmed by the constitution, 
was the owner in fee simple of the 
lands covered by the Forty-Secona 
Street reservoir, and the legislature 
could not order the demolition of the 
structure thereon, except for public 
purposes and on making just compen- 
sation; and therefore L. [1881] c 456 
was unconstitutional in so far as it 
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[§ 301] H. Imposition of Liabilities in General.?2% 
As to the extent of legislative power in the imposi- 
tion of pecuniary burdens upon the municipality, 
there is such variety of judicial views as to render 
the law rather uncertain and elastic.*’ 
the state has the power to require of its municipal 
subdivisions the performance of duties of state con- 
cern** and to demand that they raise money by taxa- 
tion and disburse it for such purposes;*° and if 
there is no special limitation in the constitution 
and the liability is one to be incurred in the dis- 
charge of a public or state duty, which it is proper 
for the legislature to impose upon the municipality, 
it can constitute no objection to the validity of a 
statute that the lability is to be created without 
In discussing this power of the state 
it has been held that the legislature may impose on a 
municipal corporation, without its consent, pecu- 
niary obligations and liabilities with respect to: Dis- 
charge of obligations not cognizable either at law*" 


In general, 


authorized the removal of such reser- 
voir and provided for conversion of 
the land into a public park). 


Reservoir generally see cross 
rons tr in Reservoir [34 Cyc 


32. Wood yv. San Francisco, 4 Cal. 
190; New Orleans, ete, R. Co. v. New 
Orleans, 26 La. Ann. 478; Milwaukee 
v. Milwaukee, 12 Wis. 93. 
nigh See Constitutional Law § 

SS. See cases infra this section. 

S4. Independent Dist. No. 63 Asso- 
ciated .Schools v. Renville County 
School Dist. No. 83, 122 Minn. 254, 
142 NW 325, 47 LRANS 200. 

35. Independent Dist. No. 63 Asso- 
ciated Schools v. Renville County 
School Dist. No. 83, supra. 

S6. Richmond v. Pace, 127 Va. 274, 
103 SE 647. 

37. U.S.—Jefferson City Gas Light 
on v. Clark, 95 U. S. 644, 24 L. ed. 

Ala.—Jefferson County Revenue Bd. 
v. Hewitt, 206 Ala, 405, 90 S 781. 

Cal.—Creighton v. San Francisco, 
42 Cal. 446; Peo. v. Burr, 13 Cal. 343. 

Kan.—Craft v. Lofinck, 34 Kan. 365, 
8 P 359. 

La.—Forman v. New Orleans Sew- 
erage, ete., \Bdi, 135 eLa. 1031, 66 Ss 
351, per epeeeth 927, 

N. Y.— Peo. Green, 63 Barb, 390, 
44. HowPr 201. See Brewster v. 
Syracuse, 19 N. Y. 116; Guilford v. 
Chenango County, 13 N. Y. 1438. 

[a] “Where good conscience re- 
quires it the legislature may impose 
upon a municipality the duty of rais- 
ing by taxation the money necessary 
to discharge a just and eauitabie 
obligation; and this can be done in 
cases where the courts could give no 
relief on account of being governed 
by fixed rules of law, and, perhaps, 
equally restricted and limited rules 


of equity.” In re Reynolds, 21 NYS 
592, 594. 
[b] Constitutionality.—A law re- 


quiring a municipal corporation to 
pay certain claims, just in them- 
selves and for which an equivalent 
had been received but which, by rea- 
son of irregularity in the proceedings 
creating them, could not be enforced 
at law, is not in violation of a con- 
stitutional provision against retro- 
spective legislation. Jefferson City 
Gas Light Co, v. Clark;.95 U.S. 644, 
654, 24 L. ed. 521 (“A law requiring 
a municipal corporation to pay a de- 
mand which is without legal obliga- 
tion, but which is equitable and just 
in itself, being founded upon a valu- 
able consideration received by the 
corporation, is not-a retroactive law, 
—no more so than an appropriation 
act providing for the payment of a 
pre-existing claim. The constitu- 
tional inhibition does not apply to 
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or in equity ;*8 building or acquiring a free bridge ;*® 
compensation of an unauthorized private party for 
expenses incurred on behalf of the municipality ;*° 
construction of a railroad subway;*t damages for 
injuries in general caused by negligence of the 
municipality’s servants,*? injuries caused by de- 
fects in streets or sidewalks,** or injuries to prop- 
erty by mob violence, regardless of fault of the 
municipality ;44 an equitable accounting between 
contiguous towns contributing to a joint public. 
improvement;*° expenditure of money for docks, 
wharves, and levees,#* or for schools;4* making a 
municipal assessment for local improvements ;** 


legislation recognizing or affirming 
the binding obligation of the State, 
or of any of its subordinate agencies, 
with respect to past transactions, It 
is designed to prevent retrospective 
legislation injuriously affecting indi- 
viduals, and thus. protect vested 
rights from invasion’). 

[c] Bule applied.—(1) As to rati- 
fication or validation of invalid bonds 
and obligation of financial interest, 
the general rule is that, although the 
legislature cannot compel a municipal 
corporation to make a mere gratuity 
it may compel such body to pay 
debts not binding in law, but which 
are just and equitable and supported 
by moral obligation. Jefferson Coun- 
ty Revenue Bd. v. Hewitt, 206 Ala. 
405, 410, 90 S 781 (“The general de- 
cisions ...in this jurisdiction are 
Allen v. La Fayette, 89 Ala. 641, 8 S 
30, 9 LRA 497; General Electric Co. 
v. Ft. Deposit, 174 Ala: 179, 56 S 802; 
Sales-Davis Co. v. Henderson-Boyd 
Lumber Co., 193 Ala. 166, 172, 69 S 
527”). (2) The legislature may com- 
pel a municipal corporation to pay a 
debt which is equitable in character, 
although not binding in law, but it 
has no power to compel such cor- 
poration to pay a claim with respect 
to which it is under no obligation, 
moral or equitable. Forman v. New 
Orleans Sewerage, etc., Bd., 135 La. 
1031, 66 S 351, LRAI915D 927, 

38. S.—Guthrie Nat. Bank v. 
Guthrie,. 173) Uso Ss 1528029 SCte 513; 
43 L. ed. 796; Utter v. Franklin, 172 
U. S. 416, 19:.SCt 183,43 L.-ed. 498; 
Lewis v. Pima: County, 155 U. S. 54, 
15 SCt 22, 39 L. ed. 67; Read v. Platts- 
mouth, 107. U. S. 568, 2 SCt 208, 27 
L. ed. 414; Jefferson City Gas Light 
Co. v. Clark, 95 U.S. 644, 24 L. ed. 521. 

Cal.—Creighton v. San Francisco, 
42 Cal. 446; Sinton v. Ashbury, 41 Cal. 
525; Grogan v. San Francisco, 18 Cal. 
590; Peo. v. Burr, 13 Cal. 343. 

Conn.—Bartholomew v. Harwinton, 
33 Conn. 408; Waldo v. Portland, 33 


Conn. 8638; Booth v. Woodbury, 32 
Conn, 118; Baldwin v. North Bran- 
ford, 32 Conn. 47; Bridgeport v. 


Housatonuc R. Co., 15 Conn. 475. 
Ill.— Schofield v. Watkins, 22 Il]. 66. 


Mass.—Carter v. Cambridge, etc., 
Bridge Proprietors, 104 Mass. 236; 
Grover v. Pembroke, 11 Allen 88; 


Freeland v. Hastings, 10 Allen 570. 

Minn.—Flynn y. Little Falls Elec- 
tric, etce., Co., 74 Minn. 180, 77 NW 
38, 78 NW 106: Nash v. Lowry, 37 
Minn. 261, 33 NW 787; State v. Lake 
City, 25 Minn. 404; Comer v. Folsom, 
13 Minn. 219; Kunkle v. Franklin, 13 
Minn, 127, 97 AmD 226. 

Miss..—Vasser v. George, 47 Miss: 
EES 


Mo.—North Missouri R. Co, v. 
Maguire, 49 Mo. 490, 8 AmR 141, 
N. Y.—New York v. New York 


Nat. Bank, 111 N. Y. 446, 18 
NE 618, 
Okl.—Guthrie v. Territory, 1 Okl. 
188, 31 P 190, 21 LRA 841, 
Pa.—Lycoming County v. 
County, 15 Pa. 166, 53 AmD 575, 
Wis.—Hasbrouck v. Milwaukee, 21 
Wis. 217. 
And see infra § 308 text and note 84. 
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{a] Rule applied.—(1) The pro- 
vision of the act of 1872 (L. [1872] 
e 9), authorizing and directing the 
comptroller of the city of New York 
to pay back to the various banks, 
ete., of the city all moneys which 
had been advanced by them “for the 
use of any of the departments or 
commissioners of the city or county” 
was a valid exercise of legislative 
power and made such advances bind- 


‘ing obligations of the city. New York 


v. Tenth Nat. Bank, 111 N. Y. 446, 18 
NE 618. (2) The legislature has the 
power to authorize the levy of a tax 
for the purpose of paying to one who 
has constructed a municipal improve- 
ment an addition to the contract 
price, which the corporation was, for- 
bidden by its charter to pay. Peo. v. 
Essex County, 70 N. Y. 228; Brewster 
v. Syracuse, 19 N, Y. 116. (3) Where 
a city, in opening a street, injures 
a building on private property which 
is adjacent thereto, but none of which 
is actually taken for the street, it is 
within the power of the legislature 
(L, [1890] c 3938) to require the city 
to make just compensation to the 
owner, by assessing the amount of 
his damages on the property bene- 
fited, even though the city could suc- 
cessfully defend against the claim in 
a court of law: Peo. v. New York, 3 
Mise. 131, 23 NYS 1060; In re Rey- 
nolds, 21 NYS 592. (4) While the 
contracts of a provisional municipal 
government cannot be enforced as 
contracts either against the contract- 
ing parties or their-successors, the 
legislature has power to provide for 
the payment by a village corporation 
which succeeds a provisional govern- 
ment of the debts and liabilities con- 
tracted by the latter, Guthrie v. 
Terr., 1 Okl. 188, 31 P190, 21 LRA 841, 


39... Philadelphia v, Field, 58 Pa. 
320. See also infra § 302. 
[a] The Oregon act of 1895, pro- 


viding for the appointment of a 
bridge committee to acquire in the 
name and on behalf of the city of 
Portland a certain bridge and ferry, 
and to issue and sell bonds of the city 
in payment thereof, was not void 
because it compelled the city to pay 
for the expense incurred without its 
consent. Simon vy. Northup, 27 Or. 
487, 40 P 560, 30 LRA 171. 

40. O’Neill v. Hoboken, 72 N. J. L. 
67, 69 A 50. 

41. Prince vy. Crocker, 166 Mass. 
347, 44 NBD 446, 32 LRA 610. 

42, Winter v. Niagara Falls, 190 
N. Y. 198, 82 NE 1101, 123 AmSR 540, 
13 AnnCas 486 [answering question 
certified 119 App. Div. 586, 104 NYS 
39] (and the conditions on which 
the liability may be enforced), 

43. See cases infra this note. And 
generally as to liability see infra 
§ 1755 et seq. 

[a]. Rule applied.—(1) The liabil- 
ity of cities for personal injuries on 
streets and sidewalks is subject to 
control by the legislature, and it may 
prescribe the conditions upon which 
cities shall be liable. Walters v. 
Ottawa, 240 Ill. 259, 88 NE 651. (2) 
Municipal corporations organized un- 
der the general municipal corporation 
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payment for construction of a railroad,*® for the 
cost of drainage ineurred under color of an un- 
constitutional statute,°° for property appropriated 
to public use under the power of eminent domain,°>* 
or for the support of paupers;°? payment of claims 
barred by the statute of limitations,>* of claims 
which the municipality had by duly authorized vote 
refused to recognize as valid,°* of debts unlawfully 
incurred in excess of charter limitations,®> of part 
of the expense of alteration of a railroad grade 
erossing,°® of pensions to superannuated firemen,*? 
or of salaries of police commissioners appointed 
by the legislature or governor;°? payment to an 


act in Colorado have such rights and 
powers and are subject to such lia- 
bilities as the general assembly may 
give or impose, and an obligation may 
be imposed for injuries caused by 
defects in streets or sidewalks, mak- 
ing it a condition precedent to such 
a liability that a notice of such in- 
jury be given the city. Colorado 
Sprnes v. Neville, 42 Colo. 219, 93 P 


44 Chicago v. Sturges, 222 U. S. 
313, 22 SCt 92, 56 L. ed. 215, AnnCas 
1913B 1349, 


45. King v. Reed, 43 N. J. L. 186 
[aff 48 N. J. L. 370]. 
46. Easton, etc.,, R. Co. v. New 


Jersey, '€ent:- R, ‘Co., 52) NLP TS. 267, 
19 A 722. See also infra § 302. 

47. State v. Blue, 122 Ind. 600, 23 
NE 963; State v. Haworth, 122 Ind. 
462, 23 NE 946,7 LRA 240; Independ- 
ent Dist. No. 63 Associated Schools 
v. Renville County School Dist. No. 
838, 122 Minn. 254, 142 NW 825, 47 
LRANS 200. See generally Schools 
and School Districts [35 Cye 801]. 

48. In re Van Antwerp, 56 N. Y. 

See, however, infra § 302. 

Slack v. Maysville, ete., R. Co., 
13) Bot Mon, -<CKy:) 130 Williams) vv. 
Duanesburgh, 66 N. Y. 129. But see 
on this question infra XIX in 44 C, J. 


50. Carlstadt Nat. Bank v. Little 
Ferry, 87 N. J. L. 546, 547, 94 A 786 
[eit Cyc]. 

51. Duffy v. New Orleans, 49 La. 
Ann, 114, 21 S 179. 

Eminent domain generally see 
Hminent Domain 20 C. J. p 501. 

52. Fox v. Kendall, 97 Ill. 72. See 


generally Paupers [30 Cyc 1058]. 

53. Peo. v. New York, 3 Misc. 131, 
23 NYS 1060. See also infra XX in 
44 C. J. 

54. Guilford v. Cornell, 
615 [aff 13 N. Y. 143]. 

55. Jefferson City Gas Light Co. 
v. Clark, 95. U. S. 644, 24 L. ed. 521; 
Peo. v. Burr, 13 Cal. 343; Syracuse v. 
Hubbard, 64 App. Div. 587, 72 NYS 
802 [app dism 168 N. Y. 668 mem, 
61 NE 1128 mem]; Guilford v. Cor- 
nell, 18 Barb. 615 [aff 13 N. Y: 143]. 
And see infra § 308 text and note 84, 

56. - Chicago; etc. R. Co. v. Lake 
County, 287 Ill. 337, 122 NE 526. 

57. See case infra this note. 

[a] In Nebraska it is competent 
for the legislature to require cities 
of the metropolitan and first classes 
to pension superannuated firemen and 
to pay such pensions from the funds 
of the fire department. State v. Love, 
89 Nebr. 149, 152, 1381 NW 196, 34 
LRANS 607, AnnCas1912C 542 (“In 
Gillespie v. Lincoln, 35 Nebr. 34, 52 
NW 811, 16 LRA 349, in an exhaustive 
and well-reasoned opinion by Judge 
Post, this court held that firemen 
should be placed im the same classifi- 
eation as policemen and health offi- 
cers; that they are public or state 
officers vested with such powers as 
the statute confers, and that the 
duties they perform do not relate to 
the corporate functions of the munici- 
pality. This opinion is sustained by 
the has ae weight of author- 
Ley): 

58. Horton v. Newport, 27 R. I. 


18 Barb. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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assignee of municipal warrants ;5° providing for pub- 
lie parks®® or sewers;*t reimbursement to a city 
officer for expenses incurred by him for counsel 
fees in a contest over city property,®? or to the state 
for moneys paid out for public improvements ;®* 
and repayment of money which had been loaned 
But it has also been held 
that it rests exclusively with the people of the 
municipality to decide whether or not a debt shall 
municipal 
whether it, will subseribe for stock in a railroad 
company ;®° and whether it will pay for public 
parks which it has not voluntarily purchased.®* 
legislature has no constitutional power to provide 


to the municipality.®* 


be ineurred for purely 


purposes ;°° 


The 


means for the collection of a void obligation of 


283, 61 A 759, 1 LRANS 512, 

59.- Merchants’ Nat. Bank v. East 
Grand Forks, 94 Minn. 246, 102 NW 
703. See also infra XIX in 44 
CT 


€0. In re Adams, 165 Mass. 497, 
43 NE 682. See, however, supra §§ 
299, 300. 

61. Kingman, Petitioner, 153 Mass. 
666, 27 NE 778, 12 LRA 417. 

62. Stilwell v. New York, 19 Abb 
Pr (N. Y.) 376. See infra § 1156. 

63. Kingman, Petitioner, 153 Mass. 
566, 27 NE 778, 12 LRA 417. 


64. Carlstadt Nat. Bank v. Has- 
ae Heights, 83 N. J. L. 383, 84 A 
1069. 

65. Ill—Peo. v. Harper, 91 Ill. 


357; Cairo, ete., R. Co. v. Sparta, 77 
Tll. 505; Marshall v. Silliman, 61 Ill. 
218. 

Ky.—Kenton Water Co, vy. Coving- 
ton, 156 Ky. 569, 161 SW 988. 

Mich.—Peo. v. Detroit, 28 Mich. 
228, 15 AmR 202. 

N. Y.—Peo. v. Batchellor, 53 N. Y. 


128, 18 AmR 480. 
- Vt.—Atkins v. Randolph, 381 Vt. 
26. 


Wis.—State v. Tappan, 29 Wis. 664, 
9 AmR 622, 

See also infra § 302 et seq. 

[a] In Tllinois Const. art 9 § 9 de- 
eclares that the general assembly may 
vest the corporate authorities of 
cities, towns, and villages with power 
to make local improvements by spe- 
cial assessment, or otherwise. Sec- 
tion 10 declares that the general as- 
sembly shall not impose taxes on 
municipal corporations or the inhab- 
itants or property thereof for cor- 
porate purposes, but shall require 
that all the taxable property within 
the limits of municipal corporations 
shall be taxed for the payment of 
debts, contracted under authority of 
law. Hurd Rev. St. (1905) ec 42 par 
115 provides that the commissioners 
of a drainage district shall make all 
necessary bridges and culverts along 
or across any public highway or rail- 
road which shall be deemed necessary 
for the use or protection of the work, 
and the cost of the same shall be paid 
out of the road and bridge tax. It 
was held that the statute requires the 
commissioners to make bridges, etc., 
at the expense of the drainage dis- 
trict, where such necessity arises 
from the construction of a purely 
artificial ditch at a place or along a 
line where no natural watercourse 
ever existed; and that such section, 
in so far as it empowers the com- 
missioners of a drainage district to 
construct bridges or culverts in pub- 
lic highways of a town, and to collect 
the cost thereof from the road and 
pridge fund, violates Const. art 9 §§ 
9, 10. Morgan _v. Schusselle, 228 Ill. 
106, 113, 81 NE 814 (“The alleged 
debt for which recovery is here 
sought was not contracted by the in- 
habitants of the town of Pennsyl- 
vania or the corporate authorities of 
the town, nor have such inhabitants 
or authorities in any manner mani- 
fested their assent to the imposition 
ef such debt upon the town. This isa 


clear attempt on the part of the 
legislature to impose a debt upon the 
town of Pennsylvania, which could 
only be removed by resorting to tax- 


ation, without the consent and 
against the will of the town”). 
66. Peo. v. State Treasurer, 23 


Mich. 499; Peo. v. Batchellor, 53 N. 
Y. 128, 13 AmR 480. See, however, 
infra XIX in 44 C. J. 

67. Peo. v. Detroit, 28 Mich. 228, 
15 AmR 202. See also infra § 303. 

68. Mosher v. Ackley Independent 


School Dist., 44 Iowa 122. - 
69. Hoagland v. Sacramento, 52 
Cal. 142; Craft v. Lofinck, 84 Kan. 


365, 8 P 359. 4 

70. State v. Hampton, 13 Nev. 439; 
Baldwin v. New York, 42 Barb. (N. 
Y.) 549 [aff 1 Abb. Dec. 75, 45 Barb. 
359, 30 HowPr 289]; State vy. Tappan, 
29 Wis. 664, 9 AmR 622, 

{aJ] TIllustr2tion.—So an act of the 
legislature compelling the taxation of 
a town to pay for a bounty to a 
volunteer, and the expenses of unsuc- 
cessful suits to recover the same, is 
objectionable as exercising judicial 
powers by adjudicating the rights of 
the parties. State v. Tappan, 29 Wis. 
664, 9 AmR 622. 

71. Improvements 
infra XVII in 44 C. J. 

72. Ark.—Moore v. North College 
Ave. Impr. Dist., 161 Ark. 323, 256 
SW 70. 

Cal.—Lent v. Tillson, 72 Cal. 404, 
14 P 71; Oakland Paving Co. v. Rier, 
52 Cal. 270. 

Colo.—In re Senate Bill, 12 Colo. 

R. Co, v. Lake 


188, 21 P 481. 

Ill.—Chicago, etce., 

County, 287 Ill. 337, 122 NE 526. 

Ky.—Barringer Land Co. v. Barber 
Asphalt Pay. Co., 149 Ky. 132, 147 
SW 893. 

Md.—Leser v. Wagner, 120 Md. 671, 
87 A 1040. 

Mich.—Peo. v. Detroit, 28 Mich. 228, 
15 AmR 202. 

N. J.—Easton, ete, R. Co. v. New 
Jersey Cent. R. Co., 52 N. J. Li. 267, 
19 A 722. 

N. Y.—Peo. v. Batchellor, 53 N. Y. 
128, 13 AmR 480. 

N. C.—Asbury v. Albemarle, 162 
N. C. 247, 78 SE 146, 44 LRANS 
1189. 


Or.—Simon v. Northup, 27 Or. 487. 
40 P 560, 30 LRA 171; David v. Port- 
land Water Committee, 14 Or. 98, 12 
P 174. 

{a] “Xn all matters of general 
concern there is no local right to act 
jndependently of the State.” Peo. v. 
Detroit, 28 Mich. 228, 286, 15 AmR 
202. 

{b] “When a street in a city or 
town needs improving, a majority of 
the owners of property to be affected 
have a right to provide therefor, in 
the manner authorized in the statute, 
by the formation of a district, and it 
is within the power of the lawmakers 
to withdraw any authority previously 
conferred on a road district. All of 
the constitutional requirements are 
complied with when the will of the 
majority of the owners of property 
in a municipal district is ascer- 


generally see 
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eee 


[43 O.J.] 281 


a municipal corporation,®® or to compel a city to 
pay a claim made against it which it is under no 
obligation to pay, moral, legal, or equitable.°° 
Exercise of judicial powers, 
islature which attempts definitely to fix the amount 
due from a municipal corporation to a private in- 
| dividual is an attempt upon the part of the leg- 
islature to exercise judicial powers, and is for that 
reason unconstitutional.’° 
[§ 302] I. Public or Local Improvements?1—1. Of 
Public Concern. 
concern the publie at large and are not merely of 
local concern, it is well settled that they are sub- 
ject to the absolute control of the legislature,??— 


An act of the leg- 


Where municipal improvements 


tained.’”’ Moore v. North College Ave. 
ud Dist., 161 Ark. 323, 329, 256 SW 


[ec] .“Municipal affairs” in Cali- 
fornia constitution.—‘It would be as 
rash as it certainly would be unwise 
to attempt any general, comprehen- 
Sive definition of the term ‘municipal. 
affairs,’ as used in our constitution. 
Such a definition, if it shall ever be- 
come practicable, must be a matter 
for the future—the result of a grad- 
ual and progressive process of judi- 
cial exclusion and inclusion. This 
much, however, we think may be 
safely predicated: An improvement 
may not be said to be a ‘municipal 
affair,’ within the meaning of the 
constitution, if it is not of special 
concern to the inhabitants of, or to 
the owners of property in, the par- 
ticular city or town, or to the in- 
habitants of, or owners of property 
in, some portion of such city or town, 
simply as such inhabitants or prop- 
erty owners. If it is of general con- 
cern to the inhabitants and property 
owners of a city or town, or of a 
portion of a city or town, in common 
with inhabitants or property owners 
of the state at large, or of a por- 
tion of the state outside of such 
city or town, it is not a purely ‘mu- 
nicipal affair,’ as those words are 
used by our organic law.” Gadd v. 
vette 69 Cal. A. 347, 355, 231 P 

{d] The building code of Jersey 
City may be modified or annulled at 
any time by the state of New Jersey 
so far as the code operates to delay 
the construction of tunnels under the 
Hudson River in conjunction with the 
state of New York pursuant to an act 
of the New Jersey legislature. New 
Jersey Interstate Bridge, etc., Commn., 
v. Jersey City, 93 N.S. Hg: 550; 118 
A 264. 

[e] Cyclorama, museum, etc., in 
Georgia.—There being no provision in 
the state or United States constitu- 
tions prohibiting the legislature from 
requiring the municipality to expend 
its revenues for building and main- 
tenance of a cyclorama, museum, etc., 
the requirement of Acts (1915) pp 
480, 496 § 27 amending the charter of 
‘he city of Atlanta, requiring cer- 
tain revenues to be set apart to 
create a fund for a cyclorama, mu- 
seum, ete., having reference to per- 
formance of a governmental func- 
tion, is valid and binding on the city. 
McClatchey vy. Atlanta, 149 Ga. 648, 
101 SE 682. 

[f] While the Tllinois constitution 
prohibits the state from creating a 
liability against a municipal corpora- 
tion for local corporate purposes, the 
discharge of which necessitates the 
levy and collection of a tax, it does 
not prohibit the state from imposing 
a liability where the public safety 
and welfare require it and the munici- 
pality fails and neglects to act. Chi- 
cago, ete., R. Co. v. Lake County, 287 
Tll. 337, 345, 122 NE'526, 529 (“Cases 
holding the General Assembly may 
not impose a liability upon a munici- 
pal corporation which necessitates 
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at least, the legislature may authorize a municipality 
in this behalf?*— except in so far as it is restricted 
by express constitutional provision.’** Thus the leg- 
islature has power to enlarge the corporate limits 
of a city or town and transfer the duty of mainte- 
nance of repair of a public bridge within such 
limits from the county to the town or eity.7> And 


the levy and collection of a tax 
where the improvement is for a 
purely local corporate purpose wholly 
for the benefit of the municipality 
are not controlling’). Imposition of 
liabilities in general see supra § 301. 

{g] In Maryland Acts. (1904) ¢ 
274, providing for a commission em- 
powered to open and improve streets 
in the annex portion of Baltimore 
City, is within the legislative power 
of the general assembly, since the 
legislative authority is supreme un- 
less restricted by the constitution. 


Baltimore v. Flack, 104 Md. 107, 64 


A 702. 

[h] In New York (1) L. (1911) ¢ 
777, enacted to ameliorate the condi- 
tion of grade crossings in the city of 
New York by adjustment between the 
city and railroad, after public hear- 
ings, etc., is constitutional, Munici- 
pai Waste Prevention, etc., Soc..v; 
Mitchell, 99 Misc. 552, 166 NYS 17. 
(2) The legislature may, subject to 
eonstitutional Hmitations, refrain 
from imposing restrictions on the let- 
tinge by municipal corporations of 
contracts for public work, and may 
leave them subject to the rule gov- 
erning liability of private persons. 
Peo. v. Prendergast, 144 App. Div. 
308, 128 NYS 1082 [mod on_ other 
grounds 203 N. Y. 1, 96 NE 103]. (3) 
Acts authorizing state officials to 
construct public buildings, parks, and 
highways, the expense of which is to 
be paid locally, have been sustained, 
although the power to make such im- 
provements had_ been | previously 
vested in the local authorities, and it 
was urged that the transfer of the 
power was an encroachment upon the 
right of local self-government guar- 
anteed by the constitution. Peo. v. 
Oneida County, 170 N. Y. 105, 62 NE 
1092 (board of commissioners to erect 
a court-house); Peo. v. McDonald, 69 
N. Y. 362 (highways); Astor. v. New 
York, 62 N. Y. 567 (parks and _ high- 
ways); Peo. v. Flagg, 46 N. Y. 401 
(highways). See also In re New 
York, 99 N. Y..569, 2 NE 642 [aff 
34 Hun 4411 (parks). , 

[i] In Washington the legislature, 
in granting to a city the right to 
drain or fill swamp lands within its 
limits, may provide that an order 
shall be compensated for any build- 
ings or improvements theretofore 
placed on such lands. State v. Aber- 
deen, 58 Wash. 562, 563, 109 P 379 
(“the whole matter is one which the 
legislature may control’). 

73. See cases infra this note. 

fa] In California the state may 
empower municipalities to acquire 
and operate any Such necessary pub- 
lic utility as is generally owned and 
operated in a city by public service 
eorporations, such as waterworks, gas 
or electric light plants, street rail- 
ways, ete. Platt v. San Francisco, 
158 Cal. 74, 82, 110 P 304 (“We do 
not understand that the right of a 
state to invest its municipalities with 
such power has ever been doubted: 
There is no material difference here 
between an artificial lighting plant to 
supply the inhabitants with light and 
a street-railway. Both are matters 
pertaining to the internal affairs of 
the state, as to which the state has 
absolute power. lit is purely a ques- 
tion of local policy with each state 
what shall be the extent and charac- 
ter of the powers which its various 


political. organizations shall pos- 
sess’), e 
[b] In Idaho the legislature has 
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fited thereby, 


power to authorize cities and villages 
to make public improvements, and 
provide for payment therefor from 
general taxes, special assessments, or 
municipal bonds. Byrns v. Moscow, 
21 Ida. 398, 121 P 1034. 

[c] In Maryland the legislature 
can authorize a city to supply elec- 
tricity, not only for its own purpose 
but for citizens paying therefor. 
Hagerstown v. Littleton, 143 Md. 591, 
123 A 140 [quot Linn v. Chambers- 
burg Borough, 160 Pa. 511, 28 A. 842, 


25 LRA 217 “a somewhat similar 
case’’]. 
{d] In Massachusetts the legisla- 


ture may authorize a municipality, 
owning the premises on the opposite 
Sides of a street and the fee of the 
street, to erect a bridge across the 
street. In re Opinion of Justices, 208 
Mass. 603, 94 NE 849. 

[e] In Mississippi the legislature 
has authority to confer on munici- 
palities the power to own and operate 
an electric railway, and the issuance 
of bonds therefor, although that is a 
business inconsistent with the, cus- 
tomary functions of a municipality. 
eee v. Yazoo City, 91 Miss. 535, 44S 

[f] In, North Carolina the pro- 
vision of the charter of the town of 
Pilot Mountain, as amended by Priv. 
L. (1913) ¢ 337 § 8, empowering the 
town commissioners to require own- 
ers of lots abutting on a street on 
which a sidewalk has been estab- 
lished to improve the sidewalk in 
such manner and with such materials 
as the commissioners in their discre- 
tion _might direct, and, upon the 
owner’s refusal after ten days’ notice, 
to cause the work to be done and col- 
lect the cost as other taxes, is a valid 
exercise of the legislative power. 
Marion v. Pilot Mountain, 170 N. C. 
118, 87 SE 58. 

[g] Im Vermont the state may 
authorize a municipality on navigable 
water to build and operate public 
wharves. Burlington y. Central Ver- 
mont R. Co, 82 Vt..5, 71: A 826. 

74. See cases infra this note. 

[a] Colorado.—Const. art 5 § 85, 
providing that the legislature “shall 
not delegate to any special commis- 
sion, private corporation or associa- 
tion, any power to make, supervise 
or interfere with any municipal im- 
provement, money, property or 
effects, .. . or perform any munici- 
pal function whatever,” does not pre- 
vent the legislature from creating a 
board of public works fér the city of 
Denver, the members of which are to 
be appointed by the governor with 
the advice and consent of the senate, 
charged with duties and endowed 
with powers relating to the expendi- 
ture of city funds, the payment and 
cancellation of outstanding city war- 
rants and the making of public im- 
provements, as such board is not a 
“special commission,” but a depart- 
ment of the city government. In re 
Senate Bill, 12 Colo. 188, 21 P 481. 

[b] MTlinois.—Const. art 9 § 9, pro- 
viding that the general assembly may 
vest the corporate authorities of 
cities, towns, or villages with power 
to make local improvements by spe- 
cial assessment or special taxation or 
otherwise, is a limitation upon the 
power of the legislature to confer 
such power upon any bodies other 
than corporate authorities, and “cor- 
porate authorities,” within the mean- 
ing of the provision, are the authori- 
ties of the municipality who are 
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it may, without the consent of a municipality or 
its inhabitants, compel a municipality, at its ex- 
pense or at the expense of property owners bene- 
to construct, 
streets or other highways within its limits;’® and 
the game principle has been applied to the acquir- 
ing or constructing of bridges,” likewise of sub- 


improve, or repair 


either elected directly by the people 
to be taxed or appointed in some 
mode to which they have given their 
assent; but this provision of the con- 
stitution is not violated by the Local 
Improvement Act of June 14, 1897, 
authorizing the corporate authorities 
of cities to make such local improve- 
ments as are authorized by law by 
special assessment on contiguous 
property, and creating an improve- 
ment board, and providing that no 
ordinance for an improvement.shall 
be passed by the council unless 
recommended by such board, since 
the legislative intention in creating 
such board was to form a municipal 
agency .to determine preliminary 
questions, and: not to vest in the 
board the power to make the im- 
provement and levy the special tax 
to pay for it. Givins v. Chicago, 188 
Ill. 348, 58 NE 912. 

[ec] New York.—Const. art 10 § 2, 
providing that all city officers whose 
appointment or election is not pro- 
vided for by the constitution shall be 
elected by the electors of the city, or 
appointed by authorities thereof as 
designated by the legislature, does 
not prohibit the legislature from 
clothing officers appointed by it to 
carry out a public improvement with 
power to perform acts having an 
essential relation to and connection 
with such improvement, simply be- 
cause the power to perform such acts 
was vested in local officers elected by 
the people at the time of the adoption 
of the constitution. Astor v. New 
York, 62 N. Y. 567. 

75. Lee County v. Smithville, 154 
Ga. 550, 115 SE 107; Schank y. Ashe- 
ville, 154 N. C. 40, 69 SE 681; Caven- 
der v. Charleston, 62 W. Va. 654, 59 
SE 732, 

76. Lent v. Tillson, 72 Cal. 404, 
14._P 71; Daley v. St. Paul, 7 Minn. 
390; Astor v. New York, 62 N. Y. 
567; Peo. v. Flagg, 46 N. Y. 401. See 
Tocci_ v. New York, 73 Hun 46, 25 
NYS 1089 (the legislature might re- 
quire a city to contribute to the 
expense of elevating the tracks of a 
railroad that exclusively occupied a 
street, for the purpose of restoring 
the street to public use, and whether 
the statute required the city to pay 
too high a consideration could not be 
considered by the courts). 

77. Pumphrey v. Baltimore, 47 Md. 
145, 28 AmR 446; Prince v. Crocker, 
166 Mass. 347, 44 NE 446, 448, 32 
LRA 610 (obiter); Norwich v. Hamp- 
shire County Comrs., 13 Pick. (Mass.) 
60; Guilder v. Otsego, 20 Minn. 74, 

[a] In Oregon L. (1895) p 421, 
providing for the appointment of a 
bridge committee, with power to ac- 
quire, on behalf of the city of Port- 
land and in its name, certain bridges, 
and to issue and sell bonds of the 
city to pay therefor, was not void on 
the ground that it compelled the city 
to pay a debt incurred without its 
consent, since the legislature has the 
power to compel a municipal corpora- 
tion to perform a duty. in which the 
general public beyond the borders of 
such municipality has an interest, and 
to pay the debt incurred in so doing. 
Simon v. Northup, 27 Or. 487, 40 P 
560, 30 LRA 171. 

[b] In Pennsylvania the acts of 
April 5, 1866, and April 5, 1867, ap- 
pointing commissioners to build a 
free bridge over the Schuylkill River 
within the city of Philadelphia, and 
to create a loan for that purpose, and 
requiring the councils of Philadel- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ways,’® waterworks,’® sewers,®° a park or park sys- 


tem,*' docks, wharves, ete.,8? or 
The legislature may appoint 


phia to provide for the payment of 
ithe loan and its interest, were valid. 
Philadelphia y. Field, 58 Pa, 320. 

, 78& Prince v. Croeker, 166 Mass. 
347, 44 NE 446, 32 LRA 610 (sustain- 
ling St. [1894] e¢ 548, authorizing the 
jconstruction of a subway in Boston, 
‘against the objection that it imposed 
a heavy debt upon the city, and to a 
certain extent took away from the 
city the control of its streets, and 
that the work was not put in charge 
of the street commissioners of the 
city, since the legislature could pro- 
vide for doing the work at the ex- 
‘pense of the city, but through other 
agents than those regularly appointed 
by the city, and might impose liabil- 
ity on the city, incur the expenses, 
and require payment by the city). 

79. David v. Portland Water Com- 
mittee, 14 Or. 98, 12 P 174 (the legis- 
lature had the power to appoint a 
water committee or board for the pur- 
pose of constructing and maintaining 
waterworks for a large city, or to 
provide for the appointment of such 
commissioners by the governor; the 
court saying that, while public parks 
and the supply of gas, water, or 
sewerage in towns and cities may 
ordinarily be classed as private ob- 
jects, they often become matters of 
public importance, and whether they 
are the one or the other is a fact 
which may be decided by the legis- 
lature, and that, in considering an 
act to supply a city with water, the 
court may take judicial nctice of the 
fact that the city is the metropolis 
of the state, having important busi- 
ness relations with all its citizens, 
and that the entire community has 
a direct interest in the city’s wel- 
fare). 

[a] In Montana, where a city ac- 
quires a water supply system with- 
out resort to indebtedness or taxation 
beyond three per cent of the taxable 
property of the city, it stands on 
equal footing with an individual or 
a private corporation furnishing 
water to a municipality and its in- 
habitants, and is subject to all rea- 
Sonable regulations and control by 
the state under the police power. 
Publie Serv. Commn. v. Helena, 52 
Mont. 527, 534, 159 P 24, 25 (‘‘Sec- 
tion 6, Article XIII, of our state 
Constitution, limits the indebtedness 
which a city may contract to three 
per cent of the value of the taxable 
property therein, but provides that 
the Legislature may authorize an 
increase over that limit ‘when such 
increase is necessary to construct a 
sewerage system or to procure a sup- 
ply of water for such municipality 
which shall own and control said 
water supply and devote the revenues 
derived therefrom to the payment of 
the debt’ ’’). 

Contrary authorities see infra § 303 
text and note 98 [d]. 

60. King v. Reed, 43 N. J. L. 186 
[aff 48 N. J. L. 370]. 

[a] In Massachusetts it was held 
that the legislature could constitu- 
tionally, for the prqmotion of the 
public health, provide for the con- 
struction of sewers and the disposi- 
tion of sewage from a number of 
cities and towns including an area of 
one hundred and thirty square miles 
and a large population, and impose 
the expense upon the cities, towns, 
and counties in the district; and fur- 
ther that an objection on behalf of 
one town that such system of sewer- 
age would not benefit it because it 
had no sewerage system, and an ob- 
jection on behalf of another that it 
had a system of its own, were not ma- 
terial to the constitutionality of the 
act providing for the construction of 
such sewerage system, and the ap- 
‘pointment thereunder of commission- 


commissioners 
other ofticers to carry out the improvement and to 
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a courthouse.®? 
or 


ers to determine the proportion which 
the Several towns were to be assessed. 
Kingman, Petitioner, 153 Mass. 566, 
27 NE 778, 12 LRA 417. 

[b] In New York the legislature 
may regulate and control the manner 
in which sewers shall be constructed 
by a city, and its power in this re- 
spect cannot be foreclosed by any 
contracts of the city. In re New York 
Protestant Episcopal Pub. School, 46 
INS Se EUS: 

Contrary authority see infra § 303 
text and note 99, 

81. St. Louis County Ct. v. Gris- 
wold, 58 Mo. 175; Astor v. New York, 
62 N. Y. 567. 

[a] In Maryland the legislature 
may pass a mandatory act requiring 
cities to purchase lots or condemn 
land for a public park. Baltimore v. 
Reitz, 50 Md. 574. 

b] In Massachusetts an act es- 
tablishing a metropolitan park dis- 
trict was sustained. In re Adams, 
165 Mass. 497, 43 NE 682. 

[ec] In New York L. (1907) ec 594, 
as amended by L. (1922) c 604, vest- 
ing control of a parkway in a spe- 
cial state commission on which 
powers of local legislation were con- 
ferred, was held not invalid as vio- 
lating Const. art 10 § 2, relating to 
home rule, and art 3 §§ 26, 27, as 
authority may be delegated to new 
officials created for special purpose 
or with jurisdiction over a territory 
comprising parts or all of more than 
one governmental unit where the ex- 
ercise of their proper functions by 
the local officials is not interfered 
with. Bronx Parkway Commn. v. 
Hylan, 119 Mise. 785, 198 NYS 271 
[aff 206 App. Div. 688 mem, 200 NYS 
915 mem]. 

Contrary authority see infra § 303 
text and note 98 [c]. 

82. PHEaston, etc., R. Co. v. Central 
RiiCo4 52, Nied. En e267, Uo vA 7222 

83. Benedict v. New Orleans, 115 
La. 645, 39 S 792 (the legislature 
could compel a municipality to join 
with the state in the erection of a 
courthouse). 

84. Ark.—Little Rock v. Board of 
Improvements, 42 Ark. 152. 

Cal.—Lent v. .Tillson, 72 Cal. 404, 
14, P71. 

Ga.—Lee County v. Smithville, 154 
Ga. 550, 115 SE 107. 

Minn.—Daley v. St. Paul, 7 Minn. 
390. 

Mo.—St. Louis County Ct. v. Gris- 
wold, 58 Mo. 175. 

N, J:—King, v. Reed, 48:.N.)J,.- 1h 
186 [aff 48 N. J. L. 370]. 

N. Y.—In re New York, 99 N. Y. 
569, 2 NE 642;.Astor v. New York, 
62 N. Y. 567. 

Or.—Simon v. Northup, 27 Or. 487, 
40 P 560, 30 LRA 171. 

Pa,—Philadelphia v. Field, 58 Pa. 


320. 

[a] Legislature may delegate the 
power of local assessment to a board 
of assessors acting independently of 
the city council. Little Rock vy. 
Board of Improvements, 42 Ark. 
152. 

sopae® and commissions see supra 


85. Thomason v. Ruggles, 69 Cal. 
465, 11 P 20;'In re Van Antwerp, 
56 N. Y. 261; In re New York Prot- 
estant Episcopal Public School, 46 
N. , ¥. 178; Seanor v. Whatcom 
County, 13 Wash. 48, 42 P 552. 

[a] Thus (1) in California the 
legislature may provide for the 
widening of a street, declare what 
district is benefited by the improve- 
ment, and provide for assessments 
by a commission, where-it is left to 
the city council to say whether the 


work shall be done or not, and to 
ievy the assessments. Lent v. Till- 
son, 72 Cal, 404, 14. P 71.. (2).In 
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assess the damages and benefits,*4 or otherwise reg- 
ulate and control the mode of the improvement and 
the assessments therefor.*5 
regulate the making of contracts for publie improve-. 


The legislature may 


providing for the improvements of 
the streets of a city the legislature © 
may adopt one mode for part of the 
streets and a different mode for the 
remainder, and may authorize the 
assessment of a levy per front foot 
to pay for either mode of improve- 
ment, Oakland Paving Co. v. Rier, 
52 Cal. 270. (3) The legislature may 
prescribe whether the cost of open- 
ing a street shall be borne by the 
contiguous property or by all the 
property of the city, or by a certain 
proportion of each. Sinton v. Ash- 
bury, 41 Cal. 525. 

{[b] Assessment by legislature.— 
(1) In New York it is held that an 
assessment for a municipal improve- 
ment is a species of tax which the 
legislature, under the taxing power, 
may impose; and where the assess- 
ment is irregular, the legislature may 
make an assessment itself, instead 


of authorizing a reassessment. In 
re Van Antwerp, 56 N. Y. 261 [aff 
1 Thomps. & C. 423]. (2) But in 


California it has been held that the 
legislature cannot directly exercise 
the power of assessment within an 
incorporated city, although it may 
empower the municipal authorities to 
do so. Peo. v. Lynch, 51 Cal. 15, 21 
AmR 677. (3) The legislature can- 
not by special act deprive the city 
council or other proper local author- 
ity of the municipal corporation of 
all discretion with respect to a local’ 
improvement, where by the charter 
of the city the matter of such im- 
provements is left to the judgment 
and discretion of such local author- 
ity. Peo. v. Lynch, supra. 

{c] Equality and uniformity.—(1) 
The legislature has no power to levy 
for a municipal improvement an as- 
sessment which is not uniform and 
equal, nor can it validate an assess- 
ment which has been made by the 
municipal authorities for such pur- 
pose, and which is void for want of 
uniformity and equality. Peo. v. 
Lynch, 51 Cal. 15, 21 AmR 677. (2) 
A bill providing for public improve- 
ments by special taxes levied upon 
districts having territorial limits dif- 
ferent from the municipal corpora- 
tion levying the tax, and without 
limiting the rate of taxation or 
amount of indebtedness for such pur- 
poses, was held unconstitutional. In 
re House Bill No. 165, 15 Colo. 595, 
26 P 141. 

[dad] Relieving property improperly 
assessed.——Where a municipal corpo- 
ration, in exercising the power of 
assessment to pay for a,public im- 
provement, levied the assessment 
upon property which was not subject 
to be charged therewith, and, in a 
suit brought to enforce the assess- 
ment, the property thus charged was 
ordered to be sold to pay the same, 
it was held that it was competent for 
the legislature to relieve the prop- 
erty thus ordered to be sold, and to 
require the amount improperly 
charged thereon to be paid out of the 
funds of the corporation. State v. 
Hoffman, 35 Oh. St. 4385. 

[e] In New Jersey it was held 
that an act providing for the build- 
ing of a sewer which should receive 
drainage from three towns, and pro- ° 
viding also that each of them should 
issue bonds previous to the comple- 
tion of the work, furnish money dur- 
ing its progress, and that if, after 
its completion and the assessment 
of the expense to the towns, it should 
appear that any one of them should 
issue bonds in excess of its appro- 
priation, the excess should be distri- 
buted to the others, was not an act 
designed to fix upon one municipality 


the debt of another. King v. Reed, 
tage. od fae NL eat 9. G nee EL Line Selene) eee 
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ments in a municipality,8* provided it does not 
violate constitutional provisions, and particularly 
‘constitutional provisions granting the right of local 
self-government, or unlawfully interfere with the 
freedom of eontract.8? The general power of a state 
over municipalities extends to regulating the kinds 


of laborers which may be employed 
of such municipalities.®® 


proportion.®° 


nicipality of the entire cost of 


location®! and of the necessary public buildings.®? 
In Iowa a contract by the river front commis- 


sion of the city of Cedar Rapids, 


definite form of construction in the river of a wall 
on channel lines theretofore platted, was invalid, if 


86. Parker-Washington Co, v. Kan- 
Sas (Cityso73 Kan, (22585. PoT8l Gt 
was competent for the legislature to 
require that persons contracting for 
the improvement of streets should 
give bonds for the faithful carrying 
out of their contracts executed by 
some surety company authorized to 
do business in the state). See infra 
XVII in 44 C. J. 

87. See cases infra this note. 

[a] Thus the legislature cannot 
compel a city to maintain public im- 
provements where the constitution 
forbids taxing the people of a city 
without their consent. Hillsboro v. 
Public Serv. Commn., 97 Or. 320, 18” 
BP} 610; 192 =Pr390: 

[b] Im Indiana the act of March 
9, 1901 (Acts [1901] 28 2Ke “AD 
Burns Rey. St. [1901] §§ 7055, 7055b), 
enacting that unskilled labor em- 
ployed on any public work of the 
state, counties, cities, and towns shall 
receive not less than twenty cents an 
hour, which may be enforced in a 
proper a’ction, and that any contrac- 
tor whose duty it is to pay.the un-) 
skilled labor, and who shall violate 
the statute, shall be guilty of a mis- 
demeanor, etce., is invalid, because: 
First, the power to confiscate the 
property of taxpayers by forcing 
them to pay an arbitrary price for 
labor on public works is not one of 
the powers of the legislature over 
municipal corporations as agencies of 
the state; second, because the statute 
is obnoxious to the objection that 
through its operation a citizen may 
be deprived of his property without 
due process of law; and third, be- 
cause inasmuch as the statute merely 
attempts to fix a minimum rate of 
wages to be paid “unskilled labor,’ 
it is an unnatural classification, ren- 
dering the statute invalid as class 
legislation. Street v. Varney Hlectri- 
cal Supply Co., 160 Ind. 338, 66 NE 
895, 98 AmSR 325, 61 LRA 154. 

' [e] In New York the Labor Law 
(L. [1897] ¢ 415, as amended by L. 
[1899] ee 192, 567), providing that 
Jaborers on public work shall be paid 
the prevailing rate of wages; that 
contracts for such work shall stipu- 
late that they shall be void unless 
complying with the act; and that the 
contractor shall not be entitled to re-: 
ceive any sum, and no public officer 
shall pay the same, for work done on 
a contract which in form or manner 
of performance violates the statutory 
requisites of such contracts, and § 3 


providing that public officers vio-, 
lating the act shall be guilty of 
malfeasance, and that any citizen 


may maintain proceedings to suspend 
him, or to avoid or cancel contracts 
violating the act, or to restrain pay- 
ment on such contracts, is unconsti- 
tutional, since it takes away the lib- 
erty of freely contracting both from, 


The legislature cannot 
compel a city to bear the whole expense of county 
buildings,’® but it may compel a city to bear its 
A municipality receives such special 
benefit from the location of the county seat within 
its limits as authorizes the imposition on such mu- 
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couneil.®? 


in public works 


procuring such 
providing for a 


municipalities and those contracting 
therewith, and contravenes the pro- 
vision of the constitution that KO 
person shall be deprived of his prop- 
erty without due process of law. 
Peo. v. Color, 166 N. Y. 1, 58 NE 716, 
82 AmSR 605, 52 LRA 814 [aff 56 
App. Div. 98, 67 NYS 701 (rev 32 
Misc. 76, 66 NYS 168)]. 

88. Heim v. McCall, 239 U. S. 175, 
36 SCt 78, 60 L. ed. 206, AnnCasl917B 
287. 


89. Callam v. Saginaw, 50 Mich. 7, 
14 NW 677. 

90. Benedict v. New Orleans, 115 
La. 645, 39 S 792. 

91. Schneck v. Jeffersonville, 152 
Ind, 204, 52 NH 212. 

92. Schneck v. 
supra. 

93. Erickson v. Cedar Rapids, 193 
Iowa 109, 185 NW 46. 

94. See constitutional provisions; 
and cases infra note 98, 

fa] In Oho a provision in the 
constitution that “‘The general as- 
sembly shall never authorize any 
county, city, town or township, by 
vote of its citizens, or otherwise, to 
become a stockholder in any joint 
stock company, corporation or asso- 
ciation whatever, or to raise money 
for or loan its credit to, or in aid 
of, any such company, corporation 
or association,” was violated by an 
act of the legislature which author- 
ized the city to. permit an individual 
or corporation to make enlargements, 
extensions, improvements, and addi- 
tions to the city-owned waterworks, 
to be owned by the person or corpo- 
ration making them, and to be con- 
nected with the existing works, and 
to be leased to the city upon such 
terms aS may be agreed upon. Alter 


Jeffersonville, 


v. Cincinnati, 56 Oh. St. 47, 68, 46 
NE 69, 35 LRA 737. 
95. Perkins v. Slack, 86 Pa. 270. 


And see cases supra §§ 288, 296. 

[a] In MTllinois ‘there can be no 
question that the legislature of this 
State has the power, by a law duly 
enacted, to deprive the municipalities 
of this State of all their authority 
with reference to local improvements, 
unless such law would contravene 
some provision of the State or Fed- 
eral constitution. Chicago vy. M. & M, 
Hotel Co., 248 fll. 264, 93 NE 753.” 
Brookfield v. Ricker, 295 Ill. 316, 318, 
129 NH 100. But see infra text and 
notes 98, 1. 

[b] In Montana under the consti- 
tutional provision hereinbefore quoted 
(see supra § 802 note 79 [a]), it was 
held that, where a city already in- 
debted to the full extent of the three 
per cent limit issued its bonds to the 
amount of four hundred thousand 
dollars, and from the proceeds pur- 
chased a water system, “in the own- 
ership and control of that water sys- 
tem, the city acts in its proprietary 


ferring 


88 wae 


| it did not conform to the code requiring that be- 
| fore beginning execution of improvements, ete., the 
plans should be approved by the state executive 


[§ 303] 2. Of Local or Private Concern. The 
rule laid down in some decisions is that, in the 
absence of express constitutional limitations,°* the 
legislature has control of municipalities with re- 
spect to public improvements of purely local con- 
cern,®> so that it may compel the municipality at 
its expense to erect a public building,®® and may 
appoint commissioners or other officers to carry out 
the improvement.?* ty 
dependently of any express constitutional provision, 
the legislature cannot constitutionally interfere with 
the power of local self-government by controlling 
the city with respect to municipal improvements 
of a purely local character and concern.** The crea- 
tion of sewers and drains within cities and levees 


Other decisions hold that, in- 


character, as distinguished from its 
governmental capacity,” yet it occu- 
pied a no more favorable position in 
respect of control by the state as to 
the water system than if it had kept 
within the three per cent limit, and 
that the reference in the constitution 
to ownership control and application 
of revenue did not constitute a sur- 
render of the state’s right to exercise 
the police power of regulation. Pub- 
lic Serv. Commn. v. Helena, 52 Mont, 
5285. 534, 159° P24. 

96. Perkins v. Slack, 86 Pa. 270; 
Baird v. Rice, 63 Pa. 489. 

97. Perkins v. Slack, 86 Pa. 270. 

[a] In New York (1) L. (1907) ¢ 
670, authorizing the erection of a mu- 
nicipal building at the Manhattan 
terminal of the New York and Brook- 
lyn Bridge, and removing from the 
control of the borough president of 
Manhattan, who, under the charter, 
would have been in control of the 
work, all supervision over the con- 
struction of the building and trans- 
it to the commissioner of 
bridges, who shall act with the ap- 
proval of the board of estimate and 
apportionment, under which the exer- 
cise of the board of estimate and ap- 
portionment of their power, by pre- 
paring and approving plans, would 
deprive the superintendent of build- 
ings of,further jurisdiction, is a valid 
exercise of legislative power. Schief- 
felin v. New York, 65 Misc. 609, 122 
NYS 502. (2) The statute giving the 
commissioner of bridges the absolute 
power to erect, furnish, and equip 
the building carries with it the right 
to do all things essential to the 
earrying into effect of the main pur- 
pose to be accomplished, including 
the right to employ an architect to 
supervise the work, although the act 
does not in terms confer such power. 
Schieffelin v. New York, supra. But 
see infra text and note 99. 

98... Cairo, ete, Ro. Cont viiSpantar 
77 Ill, 505; Marshall v. Silliman, 61 
Ill, 218; Peo. v. Salomon, 51: 1ll. 37; 
Peo..v. Coler, 166'°N. Y. 1,59 NE’ 716, 
82 AmSR 605, 52 LRA 814 [aff 56 
App. | Div.) 98,9 67 NYS 101s (rev: | 32 
Mise. 78, 66 NYS 163)]; Asbury v. 
Albemarle, 162.N. C. 247, 78 SE 146, 
44 LRANS 1189. 

[a] Rule vindicated. — “Whoever 
insists upon the right of the State 
to interfere and control by compul- 
sory legislation the action of the 
local constituency in matters exclu- 
sively of local concern, should be 
prepared to defend a like interference 
in the action of private corporations 
and of natural persons. ... And 
while it may be entirely possible that 
in any particular instance the inter- 
ference would be beneficial to the 
person or the community whose 
rights are invaded, it is not to be 
overlooked that an interference to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


also, whieh accomplish the same purpose, is one of 
the elementary functions of a local or municipal 
The legislature cannot compel a mu- 
nicipal corporation to make or aid in improvements 
or works of a private character, or works which, 
although public in some respects, are private in 
A statute appointing or providing for ap- 
pointment by the governor of a board of publie 
works for a city, with power merely to take pre- 
liminary steps with relation to local improvements, 
is not unconstitutional as depriving the city of con- 
trol of its local officers, where such preliminary 
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government.°? 


others. 


steps are not binding on the city, 
of the improvements recommended 


compel a person to submit to some- 
thing for his own good, may be made 


“use of as a precedent to compel him 


at some future time to submit to ex- 
tortion and plunder. The law very 
properly draws a line between that 
which is admissible and that which 
is not, and it does not allow outside 
dictation in matters purely of local 
concern, for one very good reason, 
among others equally good, that the 
motive for outside interference will 
very likely be something besides a 
desire to do good to a community 
in which the parties interfering have 
no personal interest, unless of a 
merely sentimental nature, and whose 
burdens they are not to Share, or en- 
joyments participate in. All such 
matters are left to those whose in- 
terests will prompt them to act with 
prudence, and who, because of their 
interest, and because they relate to 
matters that must come under their 
own view and observation, they are 
presumptively best qualified to de- 
cide upon.” Peo. v. Detroit, 28 Mich. 
228, 241,15 AmR 202 (per Cooley, J.). 
{b] In Indiana the act of March 8, 
1889 (Acts [1889] p 247), assuming 
to give the exclusive control of 
streets, alleys, sewers, lights, water 
supply, ete., in cities of more than 
fifty thousand inhabitants, to boards 
of public works to be chosen by the 
legislature from residents of the 
cities affected, was void as denying 
the right of local self-government. 
State v. Denny, 118 Ind. 382, 21 NE 
22.4) leRA v9, : 
{c] Parks—(1) “The city of De- 
troit has the right to decide for itself 
upon the purchase of a public park.” 
Peo. v. Detroit, 28 Mich. 228, 242, 15 
AmR 202. To same effect Peo. v, De- 
troit, 29 Mich. 343. But see contrary 
authority supra § 302 text and note 
81. (2) In Illinois the power of 
legislative control over municipal 
corporations cannot be so used as to 
compel such a corporation, against 
its will, to incur a debt and issue its 
bonds for the erection of a public 
park or for any other local improve- 


ment. Peo. v. Chicago, 51 Ill. 17, 2 
AmR 278. 
{[d] Establishment of a water sys- 


tem in a city is not a governmental 
function (1) in which the state can 
have such an interest as would give 
it power to compel its maintenance 
therein. Kenton Water Co. yv. Cov- 
ington, 156 Ky. 569, 161 SW 988. (2) 
In North Carolina the Battle Act, re- 
quiring towns to acquire an existing 
private water system before con- 
structing their own public water sys- 
tem, was held unconstitutional as be- 
ing an invasion of the principle of 
local self-government which requires 
that the control of such utilities be 
left to the sound discretion of the 
municipal authorities. Asbury v. Al- 
bemarle, 162 N. C. 247, 78 SH 146, 
44 LRANS 1189 [foll Shute Sewerage 
Co. v. Monroe, 162 N. C. 275, 78 SE 
151]. But see contrary authority 
supra § 302 text and note 79. 

[e] Constitution not retrospective. 
—Const. art 38 § 20, providing that 
the legislature should not delegate 


MUNICIPAL CORPORATIONS 


ties.” 


but the making 
and the assess- 
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ments therefor are finally left to the city authori- 


[§ 304] J. Grants cf Franchises or Privileges.* 
The legislative control of franchises or privileges’ 
granted to municipal corporations by the state has 
already been discussed in this work.*1° 
the legislature is the supreme authority in regard 
to publie rights in the streets and highways.41 And, 
except as limited in the constitution, it has juris- 
diction to grant franchises to be exercised in the 
streets of the cities and other public highways in 
the state’*—although there are decisions appar- 
ently inconsistent with that view'*—and it may 
authorize obstructions in the streets of the munici- 


Ordinarily 


to any special commission any power! Boston Terminal Co., 184 Mass. 566, 


to interfere with any municipal im- 
provement, was prospective only, and 
dil not apply to special commissions 
existing before its adoption. Perkins 
v. Slack, 86 Pa. 270. 

5 sie) and commissions see supra 

294, 

99. In re East Bottoms Drain., 
etc., Dist., 305 Mo. 577, 259 SW 89 
(while the general drainage and levee 
laws [Rev. St. (1919) §§ 4378-4711] 
expressly declare the districts therein 
provided for public corporations, 
which are mere arms or branches of 
the state government, levees and 
drains exclusively within cities are 
matters of local municipal concern, 
for which provision may properly be 
made in the city charter, as in the 
case of the Kansas City Freeholders’ 
Charter of 1908, authorized by Const. 
art 9 § 16). But see contrary au- 
thority supra § 302 text and note 
80 


a7 Oaire> ete, hk. Co? vy. spartar UC 
TTP S505" “Peony. Coler, *26GUN: ys. Ls 
59 NE 716, 82 AmSR 605, 52 LRA 
814 [aff 56 App. Div. 98, 67 NYS 701 
(rev 32 Misc. 78, 66 NYS 163)]. And 
see infra § 306. 

[a] Thus the legislature cannot 
compel a municipal corporation to aid 
in the construction of a railroad by 
subscribing for its stock and issuing 
bonds therefor, since railroads owned 
and operated by corporations for the 
benefit of their stockholders are not 
public highways in the same sense as 
streets and common roads, and a rail- 
road corporation, while public as to 
its franchises, is private as to the 
ownership of its property and its re- 
lation to its stockholders, and a mu- 
nicipal corporation in subscribing for 
its stock acts as a private corpora- 


tion, | Peo;:'v. Batchellor,' 53 \N: ‘Y. 
128, 18 AmR 480. 
2. Denver vy. Londoner, 33 Colo. 


104, 80 P 117. 

{a] Other statutes not open to 
such objection.—(1) The act of March 
24, 1876, providing that the board of 
supervisors, if they should deem it 
expedient to continue the construc- 
tion of the new city hall in San Fran- 
cisco, in the mode and manner pre- 
scribed in the act, were thereby au- 
thorized and empowered to express 
such judgment by resolution or order, 
in such form as they might deem 
proper, was held not to be open to 
the objection that it was an attempt 
by the legislature to deprive the su- 
pervisors of their discretion in mat- 
ters of local improvement. Peo. v. 
Bartlett, 167) Caleroeswt AP wal ye) C2) 
The same is true of a statute pro- 
viding for the widening of a street 
and declaring what district is bene- 
fited by the improvement, and provid- 
ing for assessments by a commission, 
where it is left to the city council 
to say whether or not the work shall] 
be done and to levy the assessments. 
Lent v. Tillson, 72 Cal. 401, 14 P 71. 
g ae and commissions see supra 

3. See also infra § 449. 


eueeon See Constitutional Law § 
11. Boston HDlectric Light Co. v. 


69 NE 346; Potter v. Collis, 19 App. 
Div. 392, 46 NYS 471 [aff 156 N. Y. 
16, 50 NE 413]; Wilcox v. McClellan, 
47 Misc. 465, 95 NYS 941 [aff 110 
App. Div. 378, 97 NYS 311 (aff 185 
N. Y. 9, 77 NE 986)1]. 

Control of streets generally see 
infra XVIII in 44 C. J. 

12. La—Harrison v. New Orleans 
Pac. R. Co., 34 La. Ann. 462, 44 AmR 


438. 
Md.—Baltimore, Ee. Co: 
Reaney, 42 Md. 117. 
Mo.—State v. Missouri, 
Co., 189 Mo. 88, 88 SW 41. 
N. Y.—New York v. Citizens Water 


etc., v. 


ete., Tel. 


Supply Co., 204 App. Div. 783, 198 
NYS 816 [aff 237 N. Y. 587, 143 NE 


Pa.—Reading v. Consumers’ Gags 
Co., 2 Del. Co. 437; West End Pass. 
R. Car Co. v. Philadelphia City Pass. 
R. Co,. 30 LegInt 257. 

[a] Rule applied.—(1) The state 
has the power to grant to a railroad 
company the right of way through a 
street in the ‘city of New Orleans. 
Harrison v. New Orleans Pac. R. Co., 
34 La, Ann, 462, 44 AmR 438; New 
Orleans, etc., R. Co. v. New Orleans, 
26 La. Ann. 517. (2) Authority by 
the legislature to tunnel the streets 
of a city may be granted by implica- 
tion. "Baltimore, 6te, © Rit iGo. vi 
Reaney, 42 Md. 117 (by recognizing 
the authority given by the city to 
make the tunnel). (3) The legisla- 
ture can authorize structures in 
streets for private use and benefit 
which are reasonably incident to the 
ordinary use of the street, and which 
without such authority would be pur- 
prestures. New York v. Citizens 
Water Supply Co., 204 App. Div. 783, 
T9S "NYS Sie" fafl 23 7TO Ni 9% ST 243 
NE 753]. (4) The laying of water 
mains in streets of a municipality 
for purpose of distributing water to 
the inhabitants is a well-recognized 
public use, which may be authorized 
by the legislature. New York v. 
Citizens Water Supply Co., supra. 

[b] In Colorado Const. art 15, 
§ 11, which provides that “no street 
railroad shall be constructed within 
any city, town or incorporated vil- 
lage, without the consent of the local 
authorities having the ccntrol of the 
street or highway proposed to be oc- 
ecupied by such street railroad,” does 
not take away from the legislature 
the power to prohibit municipalities 
from granting to such companies the 
right to use the streets except on 
such terms as ‘it may by law pre- 
seribe, but merely requires the addi- 
tional consent of the municipality, 
and gives it the right to impose addi- 
tional terms and conditions. Denver 
v. New York Mercantile Trust Co., 
201 Fed. 790, 798, 120 CCA 100. 

13. San Francisco v, Spring Val- 
ley Water-Works, 48 Cal. 493 (the 
state has no proprietary interest in 
the streets of a city dedicated to 
public use, and its power to grant 
to a private corporation an easement 
over streets not common to the pub- 
lic at large is limited to such power 
as it possesses in its sovereign ca- 
pacity to grant a franchise, and not 
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pality which, without such sanction, might become 
But the exercise of that power may 
be devolved, at discretion, on the local authori- 
The legislature may enlarge the powers of 
a public service corporation, as against the city, 
except where the constitution provides otherwise.?® 
The legislature has power to consent, without a 
city’s approval, to the surrender of a franchise 
granted by the city to a public service corporation 
Usually the legislature 
requires that the street railway companies shall 


nuisances.!4 


ties.t° 


to use the city streets.7 


any proprietary interest in the 
streets); Jersey City v. Jersey City, 
etc., R. Co., 20 N. J. Eq. 360 (the ab- 
solute right to lay a railroad track 
in the streets of a city given to a 
railroad company by a supplement 
to its charter, is inconsistent with a 
provision in the city charter by which 
the city has the supervision of all 
public streets and the right to regu- 
late the grading and paving of the 
same, and is inconsistent with a pro- 
vision in the original charter of the 
company requiring the consent of the 
city to be obtained before such track 
can be laid; hence such charter pro- 
visions are repealed by a section of 
such supplement which repeals all 
acts and parts of acts inconsistent 
with any of its provisions). 

14. Baker City Mut. Irr. Co. v. 
Baker City, 58 Or. 306, 110 P 392, 
113 P 9 (but statutes of that kind 
must be strictly construed). 

15. In re Opinion of Justices, 208 
Mass. 603, 94 NE 849; Mercer v. 
Pittsburgh, etc., R. Co., 36 Pa. 99. 

[a] Thus the legislature may con- 
fer on any municipality the power 
to grant permits to bridge public 
streets connecting premises on oppo- 
site sides, subject to.revocation at 
any time, and subject to the payment 
of rent to the municipality. In re 
Opinion of Justices, 208 Mass. 603, 
94 NE 849. y 

[b] In Kentucky cities are en- 
titled to make reasonable classifica- 
tion of grants and privileges and may 
attach dissimilar conditions and im- 
pose dissimilar burdens on each 
class. Postal Tel. Cable Co. v. New- 
port, 160 Ky. 244, 169 SW 700 [rev 
‘on other grounds 247 U. S. 464, 38 
Sct 566, 62. L. ed. 1215]. 

{c] In New Jersey the power con- 
ferred on municipalities to permit 
the erection of telegraph and tele- 
phone poles is subject to the power 
of the legislature to provide that no 
franchise shall be valid, unless ap- 
proved by a board of commissioners 
created for that purpose. WHastern 
Tel., etc., Co. v. Public Utility Comrs. 
Ba., 85 N. J. L. 511, 89 A 924 [aff 87 
N. J. L. 318, 319, 93 A 1084]. 

[d] In New York (1) the legis- 
lature may grant a franchise to a 
municipality to authorize a railroad 
company to use the city streets. Peo. 
v. State Tax Commn., 206 App. Div. 
549, 202 NYS 310 [aff 240 N.Y. 591, 
148 NE 718]. (2) But the legisla- 
ture has no power, direct or indirect, 
to grant a franchise for the purpose 
of laying down railroad tracks in the 
street, except upon conditions speci- 
fied in the constitution, and one of 
these provisions is that the consent 
of the local authorities having con- 
trol of the street shall be obtained. 
As to all other franchises the legis- 
lature is not restricted in conferring 
power upon the local authorities. 
Wilcox v. McClellan, 185 N. Y. 9, 77 
NE 986. 

{e] In Oregon a lighting company 
franchise granted by a city council 
contrary to charter provisions was 
held not, aifected by Lord L. § 6247, 
enacted subsequent to Const. art 11 
§ 2, giving municipalities sole power 
over charter regulations. California- 
Oregon Power Co. v. Medford, 226 
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poration.?+ 


Fed. 957. 

[f] In Pennsylvania the legisla- 
ture can authorize an electric rail- 
way company to lay its tracks and 
operate its lines on the streets of a 
city or any other municipality, and 
may empower the municipality to 
grant such authority, and to accom- 
pany the grant with such restrictions 
as may seem proper to protect the 
public in the use of the highways. 
McKim y. Philadelphia, 217 Pa. 243, 
66 A 340, 19 LRANS 506. 

16. Valley R. Co. v. Harrisburg, 
280 Pa. 385, 124 A 644 (where a city 
consents to an entrance into it by a 
railway company, the legislature 
may, as it did by Act May 15, 1895 
[P. L.-p 65; St. (1920) § 6085], au- 
thorize the merger of such company 
with others,; and clothe the merged 
company with all rights of the con- 
stituent companies as,to the use of 
streets, etc.). 

17. State v. Lewis, 187 Ind. 564, 
120 NE 129 (this rule does not have 
the effect of destroying the right of 


local self-government), And .see 
supra § 289. 
18. State v. Murphy, 130 Mo. 10, 


31 SW 594, 31 LRA 798. 

[a] In Pennsylvania the constitu- 
tion does not prohibit the general as- 
sembly from empowering a munici- 
pality to contract for payment to it 
by a street railway company or mo- 
tor power company operating such. 
other company’s property of fixed 
sums in lieu of the performance of 
certain duties, or of the payment of 
license fees or charges imposed in its 
favor by general law or ordinance, 
or by the charter of the leasing or 
operating company; and the legisla- 
ture, in the exercise of such power, 
may direct that a municipality in 
making such contract may, for pro- 
tection of its rights under the con- 
tract, provide that a certain number 
of persons shall act as directors of 
the company, and in conjunction with 
the directors elected by the stock- 
holders thereof. Brode v, Philadel- 
phia, 230 Pa. 434, 79 A 659, 

19. New York Cent., ete, R, Co. 
v. New York, ‘202 N. Y. 212, 95 NH 
638 (the legislature, granting a rail- 
road company the right to locate its 
tracks on the streets of a city, sub- 
ject to the assent of the city, may 
regulate the railroad in the city for 
the publie safety). 

20. Ga.—Savannah, ete., R. Co. v. 
Savannah, 45 Ga. 602. 

Mo.—Dubach y. Hannibal, ete, R. 
Co., 89 Mo. 483, 1 SW 86. 

Mont.—Helena v. Helena Light, 
etc., Co., 68 Mont. 108, 207 P 337. 

N. Y.—Peo. v. Kerr, 27 N. Y. 188. 

Wis. — Milwaukee vy. Milwaukee, 
ates) RCo, 7 Wishes. 

And see case supra note 19. 

[a] Thus, in New York, the legis- 
lature has power to grant a corpora- 
tion a franchise to use the streets 
of a city, without requiring the cor- 
poration to obtain the consent of the 
local authorities. Matter of New 
York Cons. Gas Co., 56 Misc. 49, 106 


NYS 407 [aff 124 App. Div. 401, 108 
NYS 823]. 
21. Arlington Ba. of Survey vy. 


Bay State St. R. Co., 224 Mass. 463, 
1138 NE 278, 56 ALR 24; Helena v. 
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obtain their franchises from the city,!* although the 
legislature retains the right of regulation,'® but 
in the absence of constitutional restriction, these 
franchises may be conferred by the legislature di- 
rectly without regard to corporate authority.2° And 
the legislature may modify the terms of an agree- 
ment by a municipality with a public service cor- 
Even if authority is by statute given 
to a municipality to fix rates for a public service 
corporation operating therein, such authority is sub- 
ject to legislative control,?? unless, as is sometimes 


Helena Light, etc., Co., 63 Mont. 108, 
207 P 337; Charleston v. Public Serv- 


ice Commn., 86 W. Va. 536, 103 SH 


673. 

[a] Thus (1) in granting locations 
to street railways, municipalities act 
as instruments of the state'and not. 
as agents of their respective munici- 
palities, and the legislature has the 
power to change or abrogate the 
terms of locations granted to street 
railways by such officers, so far as 
concerns these officers or their muni- 
cipalities, since these contracts are 
with the state, although phrased in 
the form of contracts securing valu- 
able financial obligations to the mu- 
nicipalities. Arlington Bd. of Survey, 
v. Bay State St. R. Co., 224 Mass. 
463, 113 NE: 273, 5 ALR 24. To same 
effect Fall River v. Public Service 
Commn., 228 Mass. 575, 117 NE 915 
(the legislature may modify or an- 
nul a city’s grant of location of a 
street railway to maintain tracks on 
a bridge without violation of any 
constitutional provision). (2) <Al- 
though the accepted franchise of a 
street railway company from a city,’ 
constituting a contract, purports to. 
require the company to operate its, 
line for the entire term of the fran- 
chise, irrespective of loss, the city’s! 
right to enforce that requirement by’ 
injunction is subject to the power of. 
the state, through the public service 
commission, to relieve the company 
therefrom, notwithstanding Const. 
art 15 § 12, reauiring the consent 
of local authorities of the city for 
the construction of a street railroad 
therein. Helena v. Helena Light, etce., 
Co., 638 Mont. 108, 207 P 3837 (while 
a state may preclude itself from ex- 
ercise of its restrictive power over 
the contracts of a municipality by. 
authorizing it to contract with a 
public utility for a given service for 
a definite period, the courts will not! 
recognize such surrender of power,' 
unless unmistakably expressed to be 
intended by the legislature, or neces- 
sarily to be implied from powers ex- 
pressly granted), : 

22. Winfield v. Public Service 
Commn., 189 Ind. 53, 118 NE 531; 
Atty.-Gen. v. Detroit United R. Co., 
210 Mich. 227, 177 NW 726, 1023. 

[a] Resumption of power by 
state.—Where a state by statute au- 
thorized a municipality to fix street 
railroad rates, the legislature could 
reassume such authority, where there 
was nothing in existing contracts or 
the statute authorizing them to de- 
prive it of its power to increase such 


rates. Atty.-Gen. v. Detroit United 
Baap 210 Mich. 227, 177 NW 726, 
[b] In Florida (1) under Const, 


art 8 § 8 the legislature may author-| 
ize a municipality to make a contract 
for rates to be charged for public: 
service rendered therein, and such a 
contract, when duly authorized and’ 
entered into, will be binding on the, 
parties, subject to the power of the 
legislature under art 16 § 30, to pass 
laws providing for regulating rates 
for services of a public nature. 
Southern Utilities Co. v. Palatka, 86 
Fla. 583, 99 S 236. (2) While Const. 
art 8 § 8, expressly authorizes the 
legislature to prescribe the jurisdic- 
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the case, the constitution gives to the municipality 
plenary power in that behalf.?3 

K. Municipal Debt, Securities, and 
Since a municipal corporation is a mere 
agent of the state for the purpose of local govern- 
ment within its territorial limits,*° it has no vested 
right in its revenues or funds,2* and these are sub- 
ject to legislative control and disposition.27 Under 
its plenary power over a municipality,?* the legis- 
lature has the power to extend the limits of exist- 
ing municipalities by annexing territory thereto?9 
and to make such annexed territory liable for the 
debts of the original corporate body,®° to confer 
authority upon municipalities to give aid to the eon- 
struction of public improvements, such as_ turn- 
pikes,** and to authorize a city to issue bonds for 
a legitimate municipal purpose without any sub- 
mission of the question to the electorate of such 
city.“ But under the constitutional supremacy of 
provisions of a freeholders’ charter in municipal 
affairs®* the legislature has no power to provide the 
manner in which the municipality shall hold and 


manage its own moneys, contrary to provisions of 


the charter in that behalf.*+ 

Trust funds. There is general concurrence in the 
doctrine that the legislature has no power to divert 
municipal funds devoted to a charitable trust from 
tion and powers of municipalities, yet 
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the trust object and apply or appropriate them to 
any other object,®® although it may effect a change 
of trustee for the administration of the trust.®¢ 
A constitutional provision that no power shall be 
delegated to a special commission to supervise the 
moneys belonging to a municipality®®*% does not 
apply in respect of moneys that have not become 
the. property of the municipality.®*% > 

In Florida, in the absence of any intervening 
rights of third parties, the legislature ean prohibit 
the ‘sale of bonds by a municipality unless their 
sale is first ratified by a majority of the votes 
of the city electors, although at the time of such 
prohibition the bonds may have been physically 
issued under valid legislative authority formerly 
granted authorizing their issuance and sale with- 
out such ratification.§7 

In Michigan, under the constitutional and legis- 
lative provisions, cities have the right to determine 
what the bonding limit shall be up to eight per cent 
of the valuation of their real and personal prop- 
erty, but they have no right to prescribe the mode 
or manner of raising or lowering the bonding limit.%8 

In New York the legislature has complete con- 
trol over the finances of the city of New York, and 
may specify the amount and purpose for which the 
city’s funds are to be used, and can make up the 
31. Lawrence County v. Lawrence 


any authority given a city to con- 
tract for public rates is subject to 
the organic provision that the legis- 
lature is invested with full authority 
to pass laws for the correction of 
abuses and the prevention of unjust 
discrimination and excessive charges 
by persons and corporations engaged 
in performing services of a public na- 
ture. Southern Utilities Co. v. Pa- 
latka, supra. (3) Const. art-16 § 30 
does not forbid the legislature to au- 
thorize cities to enter into term con- 
tracts for service rates with public 
utility corporations, but merely 
makes such contracts subject to 
power of the legislature to provide 
for fixing just and reasonable rates. 
Southern Utilities Co. v. Palatka, 
supra. To same effect Brooksville v. 
Florida Tel. Co., 81 Fla. 436, 88 S 307. 
See also State v. Pinellas County 
Power Co., 87 Fla. 243, 100 S 504; 
State v. State R. Commn., 79 Fla. 526, 
84 S 444; State v. Burr, 79 Fla. 290, 
84S 61. 

[c] In Massachusetts St. (1913) ¢c 
784, placing the fares of street rail- 
ways under control of the public 
service commission, being constitu- 
tional, and the powers of the commis- 
sion being plenary over fares inde- 
pendently of whatever conditions may 
have been imposed on street railways 
in antecedent grants of location by 
selectmen of towns or municipal 
boards, the public service commis- 
sion properly permitted the Bay State 
Street Railway Company to discon- 
tinue the sale of tickets on its line 
over the old Slade’s Ferry Bridge at 
Fall River at the rate of six for 
twenty-five cents, as agreed to in a 
bond given by the predecessor of the 
company to the city, such fare over 
the bridge having been made a condi- 
tion by the city of its grant of loca- 
tion. Fall River v. Public Service 
Commn., 228 Mass, 575, 117 SE 915. 

{d] In Virginia the police power 
and the express right to regulate and 
prescribe rates of public service cor- 
porations are reserved to the state, 
and reside in the general assembly, 
and cannot be defeated or abridged 
by contract granting a franchise by 
a city made under Code (1919) § 3016. 
Victoria v. Victoria Ice, ete., Co., 134 
Va. 134, 114 SE 92. 

23. See case infra this note. 

[a] In Ohio the home rule amend- 
ment to the constitution allows cities 
to contract with public utilities free 


Columbus v. Publie Utilities Commn., 
103 Oh. St. 79, 133 NE 800 (per John- 
son, Hough, and Wanamaker, JJ.). 
24. See Constitutional Law § 628 
et seq. 
Municipal debt, securities, and 
ate generally see infra XIX in 44 


Pecuniary burdens that may be im-. 


posed generally see supra § 301. 
25. See supra § 5. 


26. Chicago v. Cook County, 106 
Ill. A. 47; and infra XIX in 44 C. J. 
27. Chicago v. Cook County, 106 


Ill. A. 47; and cases infra this note. 

[a] Distinction drawn.—A munici- 
pal corporation may acquire proprie- 
tary or private rights of which it 
cannot be deprived by the legislature, 
but this rule applies only to property 
reduced to possession or held in trust 
for the inhabitants of the territory 
as distinct from the people as a 
whole, and not to executory contracts 
or to provisions concerning funds or 
revenues. Bloomington v. Blooming- 
ton, 185 Ill. A. 70; McSurely v. Mc- 
Grew, 140 Iowa 163, 118 NW 415, 132 
AmSR 248; State v. Firemen’s Pen- 
sion, ete, Fund, 141 la, 427, 75 S 
103; State v. Wright County, 126 
Minn. 209, 148 NW 53; State v. 
Gaines, 109 Wash. 196, 186 P 257. 

{b] Board of trustees of the fire- 
men’s pension and relief fund of the 
city of New Orleans is a mere agent, 
ereated by the state for a public pur- 
pose and holding a revocable man- 
date; the statutes creating the board 
and defining its duties are, in no 
sense, contracts, and it has no stand- 
ing to contest the right of the state 
to regulate the disposition of the 
fund of which it is charged with the 
administration. State vy. Firemen’s 
Pension, ete., Fund, 141 La. 427, 75 
S$ 103. 

[c] A port district created under 
L. (1917) p 503 § 2 was a public 
corporation, and the legislature had 
a right to reauire its funds to be de- 
posited with and kept by the county 
treasurer, and that the county be 
compensated by having the benefit of 
any interest it might collect on such 
funds. State v. Gaines, 109 Wash. 


| 196, 186 P 257. 


28. See supra § 288. 
29. See supra § 65 et seq. 
30. Abell v. Clarkson, 206 App. 


Div. 172, 200 NYS 570 [rev on other 
grounds 237 N. Y. 85, 142 NE 360}. 
See supra § 123 et seq. 


Fiscal Ct., 191 Ky. 45, 229 SW 139. 
See also supra § 302. 
32. Camp v. State, 71 Fla. 381, 72 
S 483. 
33. See supra §§ 27, 175. 
$4. Rothschild v. Bantel, 152 Cal. 
5, 91 P 803. 
35. U. S.—Girard v. Philadelphia, 
7 Wall. 1, 19 L. ed. 53. 
fo paket ay v. Springfield Tp., 6 Ind, 
Me.—North Yarmouth y. Skillings, 
45 Me. 133, 71 AmD 530. 
N. H.—Greenville v. Mason, 53 N. 
US pk 
MA sine! eel a a vO ox, '64% Pa, 
R. I—Smith v. Westcott, 17 R. IL. 
366, 22 A 280, 13 LRA 217. 
So Hea | v. Fontleroy, 11 Tex. 
Vt.—White v. Fuller, 38 Vt. 193; 
re al v. East Montpelier, 27 Vt. 
36. U. S— Girard v. Philadelphia, 
7 Wall. 1, 19 L. ed. 53. 
faghted eae ee v. Fox, 64 Pa. 
R. I.—Smith v. Westcott, 17 R. I. 
366, 22 A 280, 138 LRA 217. 
Tenn.—Luehrman v. Shelby Taxing 
Dist., 2 Lea 425. 
Vt.—Montpelier v. East Montpelier, 
27 Vt. 704, 29 Vt. 12, 67 AmD 748. 


3644. See constitutional provi- 
sions. 
3614. See case infra this note. , 


fa] Thus a clause of a contract 
between a city and a street railway 
company providing for establishment 
of a sinking fund by the railway 
company into which monthly pay- 
ments~ were to be made, such fund 
not to become the property of the 
city until by ordinance, after it has 


-reached five million dollars, the city 


should require it to be paid into its 
treasury, the funds in the meantime 
to be held by a sinking fund com- 
mission, is not violative of Const, 
art 3 § 20. Brode v. Philadelphia, 
230 Pa. 434, 79 A 659. 

37. St. Petersburg v. English, 54 
Fla. 585, 45 S 488. 

38. Jackson v. Vedder, 209 Mich. 
291, 294, 176 NW 557 (“That question 
is a legislative one over which the 
cities have no‘control. The legisla- 
tive act which followed these consti- 
tutional provisions does not delegate 
to the cities the right to prescribe 
the mode and manner of raising or 
lowering the bonding limit’). 
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entire budget for itself.*® 
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But when a purpose is 
not a city purpose, the state legislature has no 
power to permit anything to be done by the city 


in furtherance of such a purpose.*° 


In North Carolina, while the special approval of 
the legislature is not required to enable a munici- 
pality to contract a débt for necessary expenses, 
the legislature may prescribe the terms and condi- 
tions upon which such a debt, or any other debt, 


may be incurred.* 


In Oklahoma the constitutional provision granting 
to any incorporated city or town the power to be- 
come indebted, ete., for public utilities, is not 
intended as a limitation on the powers of the legis- 
lature and does not prevent the latter from con- 
ferring such powers on other municipal corpora- 
tions, such as water improvement districts.*? 


39. McAneny v. New York City Bd. 
of Estimate, etc., 232 N. Y. 377, 387, 
134 NE 187 (“A large proportion of 
the city’s budget has been and now 
is composed of what are known as 
mandatory “appropriations, and as to 
the ‘amount of which the board of 
estimate and apportionment has no 
discretion. The act under considera- 
tion simply adds one more mandatory 
appropriation to the list. All the act 
does in this respect is to transfer 
from one board of legislative crea- 
tion to another board of like crea- 
tion, the power to determine how 
much money shall be appropriated 
for the purposes specified in the act. 
This the legislature could constitu- 
tionally do’’). a is 

[a] Rule applied.—(1) The fact 
that L. (1921) e 120, requiring the 
board of estimate and apportionment 
to appropriate the amount required by 
the trustees of New York City College 
and Hunter College of the city of 
New York to meet salaries and other 
expenses is mandatory does not make 
it invalid. New York City College v. 
Hylan, 205 App. Div. 372, 383, 199 
NYS 804 [aff 205 App. Div. 372, 199 
NYS 634 (aff 236 N. Y. 594, 142 NE 
297)]} (“Education is of vital concern 
to the State. That the usefulness of 
these institutions may not be im- 
paired and the funds needed for their 
proper maintenance and support de- 
voted to other uses, that they may be 
free from arbitrary control through 
the power of withholding appropria- 
tions until some exaction of the ap- 
propriating power is complied with, 
that those hostile to their purposes 
may not destroy them, it was neces- 
sary that the trustees should be given 
power to fix the armount and _ the 
board of estimate be required to 
make the required appropriation, in 
order that they might be able to regu- 
late their own affairs and insure 
proper supplies of money, so that 
they could discharge their obligations 
to the students and the public. Sala- 
rieg have been fixed within the maxi- 
mum and minimum  limitations’’). 
(2) The board of estimate of New 
York City is not concerned with the 
purpose of the Bronx Parkway com- 
mission in asking for its appropria- 
tion, for, if the commission has been 
extravagant, or if the project is cost- 
ing more than the city authorities 
feel justified in expending, the mat- 
ter is one solely for legislative relief. 
Bronx Parkway Commn. y. Hylan, 
119 Misc. 785, 198 NYS 271 [aff 206 


App. Div. 688 mem, 200 NYS 915 
mem]. 
40. Schieffelin v. Hylan, 120 Misc. 


512, 199 NYS 641 [aff 206 App. Div. 
659 mem, 199 NYS 948 mem]; New 
York City College v. Hylan, 120 Misc. 
314, 199 NYS 6384 [aff 205 App. Div. 


372, 199 NYS 804 (aff 2386 N. Y. 594, 
142 NE 297)]. 
41. Valleytown Tp. Highway 


Commn. v. Webb, 152 N. C. 710, 68 
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[§ 306] L. Municipal Taxes and Other Revenue. 
Since municipalities get their authority for levy- 
ing taxes and raising revenues from the legisla- 


ture,** the latter must be held to have the power to 


place proper limitations thereon.** 
control over the taxing power of municipalities,** 
but is sometimes restricted in that behalf by the 
constitution,*® especially in respect of taxation for 
a municipal purpose,* and a legislature cannot em- 


It has plenary 


power a municipal corporation to impose a tax 


SE-211. 
42. Lowery v. Tulsa County Water 
Impr. Dist. 5, (OKl.) 251 P 748. 


43. See infra XIX in 44 C. J. 
44. Cincinnati v. Roettinger, 105 
Oh. St. 145, 137 NE 6; and cases 


infra this section. 

“The imposition, modification, and 
removal of taxes, and the exemption 
of property from such burdens, is an 
ordinary exercise of the power of 
State sovereignty.” Gilman v. She- 
boygan, 2 Black (U. S.) 510, 513, 17 
L. ed. 305. 

[a] Rule applied. — Gen. Code 
§ 3799, providing for the transfer of 
municipalities of all or a portion of 
one fund to the credit of another 
fund, but limiting this power to 
funds raised by taxation upon the 
real and personal property in the cor- 
poration, is a general law within the 
meaning of Const. art 18 § 3, and 
operates to prevent the transfer to 
the general fund of a surplus fund 
derived from the operation of the 
waterworks. MRoettinger v. Cincin- 
nati, 16 Oh. A. 273 [aff 105 Oh. St. 
145, 137 NE 6]. 

[b] In North Carolina, under 
Const. art 8 § 4, which makes it the 
duty of the legislature to provide 
for the organization of cities and in- 
corporated villages or towns, and to 
restrict their power of taxation and 
borrowing money so as to prevent 
abuses in assesSments and in con- 
tracting debts, the legislature may 
require a popular vote as a condition 
to the issue of municipal bonds, even 
for necessary purposes, and may 
otherwise limit the power of cities 
and incorporated villages to tax or 
to contract debts; and when such 
legislative power has been exercised 
the local authorities must proceed ac- 
cordingly. Murphy v. Webb, 156 N. 
C. 402, 72 SE 460. 

45. Baltimore v. State, 15 Md. 376, 
74 AmD 572; State v. Wetz, 40 N. D. 
299, 168 NW 8385, 5 ALR 731; Guthrie 
v. -Territory,' 1 Okl? 188) 3% P 90, .24 
LRA 841. 

fa]. In New York an act of the 
legislature allowing the charge 
against a municipality for expenses 
incurred by one of its officers, by the 
employment of his own counsel in a 
contest to gain the possession of its 
property, and directing the super- 
visors to raise it by tax, is conclu- 


Sive on the city. Stilwell v. New 
York, 19 AbbPr 76. 
[b] In Texas “it is within the 


power and competency of the Legis- 
lature, in its exercise of power within 
the limits of a constitutional provi- 
sion, to raise or lower the rate or 
sum of taxes generally collectable. 
Since the power of taxation is ex- 
erted by the Legislature for a public 
and not a private purpose, a given 
city or town has no vested right 
to continue a tax rate formerly exist- 
ing, as against a tax rate differently 
provided according to law.’”’ Hender- 


for a purpose that the state itself cannot tax,** 
although the power given to the legislature to 
confer on the proper authorities of a municipality 
the authority to assess and collect taxes necessarily 
carries with it the power to regulate how the taxes 
shall be assessed and collected.*® 
rule provisions of a constitution,®° in respect of 


And the home 


gon v. Fields, (Civ. A.) 258 SW 523, 
oO 5 

46. See case infra this note. 

[a] In Kentucky L. (1910) c¢ 83, 
requiring any city, before establish- 
ing its own waterworks in any neigh- 
boring town annexed, to purchase the 
property of the water company then 
supplying such town, violates Const, 
§ 181, which provides: ‘‘The general 
assembly shall not impose taxes for 
the purposes of any county, city, 
town or other municipality,” 
Kenton Water Co. v. Covington, 156 
Ky. 569,.573, 574, 161 SW 988 (“It is 
clear that to purchase the water sys- 
tem of the plaintiff requires the levy 
and assessment of taxes by the city 
of Covington. ... The case of 
Helena Cons. Water Co. v. Steele, 20 
Mont. 1, 49 P 382, 87 LRA 412, is a 
case exactly similar to the case at 


bar’’). 
47. See cases infra this note, 
[a] In California Const. art 11 


§ 12, providing that the legislature 
shall have no power to impose taxes 
on a municipality or on the improved 
property thereof for municipal pur- 
poses does not inhibit the legislature 
from establishing a reclamation dis- 
trict within the exterior boundaries 
of a city, the reclamation of private 
property not being a municipal pur- 
pose, even though the city may be 
benefited thereby. Peterson vy, So- 
lano County, 65 Cal. A. 670, 225 P 28. 

{b] In Idano, under Const. art 7 
§ 6, the legislature is expressly pro- 
hibited from imposing taxes for the 
purpose of any city, town, or other 
municipal corporation, but may by 
law vest in the corporate authorities 
the power to assess and collect taxes 
for the purposes of such corpora- 
tions. Fenton v. Ada County, 20 Ida. 
392, 119 P 41 [foll Kootenai County 
Independent School Dist. No. 1 v. 
County Comrs. Bd., 20 Ida. 448, 119 
P 62). 

[ec] In Kentucky the constitution 
has taken from the general assembly 
the power to impose taxes for purely 
local purposes, and while that body 
can prescribe the purposes for which 
such taxes may be levied, and fix a 
maximum rate therefor, the assess- 
ment and collection of taxes are left 
to the discretion of the local authori- 
ties. McDonald v. Louisville, 113 Ky. 
425, 68 SW 413, 24 KyL 271. 

{d] Im Michigan, while the legis- 
lature has the power to fix a maxi- 
mum rate of taxation for municipal 
purposes, and to restrict the right of 
a village to borrow money and con- 
tract debts, this power must be ex- 
ercised subject to applicable provi- 
sions of the constitution. Michigan 
United! hight; iete.,1' Coury, Hart, h2i85 
Mich. 682, 209 NW 937. 


48. Peo. v. State Treasurer, 23 
Mich. 490. 
49. Covington, ete., Bridge Co. v. 


Davidson, 102 SW 3389, 31 KyL 425. 
50. See supra §§ 27, 175. 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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municipalities, should not be extended beyond the 
language and spirit of those provisions.®! 
other hand the legislature may declare what is a 
municipal purpose of taxation, and a duly enacted 
statute designating a municipal purpose is subject 
only to the provisions of the constitution.®? 
stitution giving the legislature power to authorize 
cities and towns to impose taxes for ‘‘municipal 
purposes’’ does not permit the giving to municipali- 
ties of such authority to issue bonds and to levy 


51. See cases infra this note. 
fa] In Kentucky L. (1908) p 156 
e 61, requiring a minimum school 


tax rate in cities of the second class, 
is not unconstitutional as a _ viola- 
tion of the spirit of local self-gov- 
ernment, Louisville v. Com., 134 Ky. 
488, 498, 121 SW 411 (“If it did, then 
the requirements of the Constitution 
that the Legislature should establish 
and maintain an efficient system of 
common schools was vain; for in 
that event all the Legislature could 
do would be to advise the various 
cities, towns and counties to maintain 
good schools. A city has not, under 
the plea of home rule, the exclusive 
right to do all within its territory 
that the state can do outside. No 
ease has gone that far; and none 
could without destroying the au- 
tonomy of the state government’’). 

[b] In Ohio Gen. Code § 3959, pro- 
hibiting a city from using surplus 
revenues derived from+water rates 
for general municipal purposes, is 
not’ violative of the home rule pro- 
visions of the constitution (Const. 
art 18 §§ 4-6), empowering cities to 
acquire, construct, own, lease, and 
operate public utilities, since such 
statute constitutes a limitation on 
taxation, in view of Const. art 18 
§ 3, and under art 2 § 1, art 12 § 10, 
and art 18 § 13, inasmuch as the 
charging of a rate sufficient to cre- 
ate a surplus to be used for general 
municipal purposes constitutes the 
levying of a tax. Cincinnati v. Roet- 
tinger, 105 Oh. St. 145, 153, 1837 NE 6 
(“While it is universally conceded 
that rates and charges not in excess 
of the amount necessary to meet 
such purposes are not classed as 
taxes, it does not follow that such ex- 
cessive amount would not be classed 
as taxes. While it is quite well set- 
tled that charges for service and 
conveniences rendered and furnished 
by a municipality to its inhabitants 
are not taxes, yet where the charge 
is in excess of the entire cost of the 
Service and convenience, the reason 
for the rule no longer prevails. A 
iwater rate exacted for actual con- 


.Sumption is merely the price of the 


commodity, and when in an amount 
‘which fairly compensates the cost 
can have no proper relation to those 
revenues which are expended for’ the 
‘equal benefit of the public at large, 
and it should not be placed in the 
same Classification with burdens and 
charges imposed by the legislative 
jpower upon persons or property for 
‘the purpose of raising money for gen- 
‘eral governmental purposes. Taxa- 
tion refers to those general burdens 
imposed for the purpose of support- 
ing the government, and more espe- 
cially the method of providing the 
revenues which are expended for the 
equal benefit of all the people. It is 
apparent that any effort on the part 
of any municipality to deliberately 
impose rates and charges for a water 
supply, not for the purpose of cover- 
ing the cost of furnishing and sup- 
plying the water, but for the purpose 
of making up a deficiency in the gen- 
eral expenses of the municipality, 
and which cannot be met within the 
limits of taxation otherwise provided, 
is to that extent an effort to levy 
taxes, and, to the same extent, an 
effort to evade the statutory and con- 
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stitution.®® 
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a municipal tax to pay the bonds, when the pro- 
ceeds are to be used to erect ‘schoolhouses and 
maintain a system of public education in the mu- 
nicipality contrary to other provisions in the con- 
It is within the power of the legisla- 
ture to limit the power of a eity council to levy 
assessments for the cost of public improvements.** 
The legislature may require municipalities to assist 
the state in paying expenses incurred for the pub- 
Subject, of course, to constitutional 


stitutional limitations upon that sub-! ting the county superintendent of 


ject”). 

{c] In Texas “prior to the adop- 
tion of the Home Rule Amendment, 
the Legislature had the power to 
amend the charter of a city of more 
than 5,000 inhabitants by special act 
and to regulate the levy and collec- 
tion of such taxes as were authorized 
by law. The Home Rule Amendment, 
however, with the Wnabling Act 
passed thereunder (see Gen. Laws of 


Texas, Reg. Session 33d Leg.,, chap. 
147, p. 307; Vernon’s Sayles’ Civil 
Statutes 1914, ‘arts. 1096a-1096i) 


vested in cities of more than 5,000 
inhabitants the power to adopt or 
amend their 
the qualified voters of such cities, 


subject to the limitations therein 
prescribed. It follows then, neces- 
Sarily, we think, that such powers as 


were not granted to the ‘qualified 
voters’ of such cities by the Home 
Rule Amendment were and are re- 
served to the Legislature, and that 
matters of regulation or control not 
so vested 
such cities by said section 5, art. 11, 
of the Constitution, are proper sub- 
jects of legislative action and control. 
Cohen v. Houston, (Tex. Civ. A.) 205 
SW 757; Eastham v. Steinhagen, 111 
Tex. 597, 243 SW 457..... It neces- 
sarily follows that the Legislature is 
not circumscribed in its powers to 
regulate by general law (as distin- 
guished from a special law) in what 
manner and by what vote a- city 


within the Home Rule Amendment: 


may increase its school tax rate. 
This we think necessarily follows 
from the fact that the Legislature 
has general power to legislate upon 
the subject; and from the further 
fact that the Home Rule Amendment 
is clearly not self-executing, and the 
Legislature is invested with the ex- 
press power by the Home Rule 
Amendment to legislate generally 
upon the _ subiect.” Zane-Cetti v. 
Fort Worth, (Civ. A.) 269 SW 130, 
132, 134. 

52. Tampa v. Prince, 63 Fla. 387, 
58 S 542; Brown y. Lakeland, 61 Fla. 
508, 54 S 716. 

[a] Thus Acts (1911) e¢ 402 au- 
thorizing the city of Tampa to raise 
by taxation funds necessary to main- 
tain a public library makes the main- 
tenance of such a library a munici- 
pal purpose. Tampa v. Prince, 63 
Fla. 387, 58 S 542. 

53. Brown v. Lakeland, 61 Fla. 508, 
512) 4S 6 (Leas clearly manifest 
that the constitution contemplates 
that there shall be a uniform system 
of public free schools and that taxes 
levied in an incorporated town or 
city to supplement the other provi- 
sions made for the support and main- 


tenance of a uniform system of pub-’ 


lic free schools shall be as school 
districts and not as municipalities’’). 

54. Kuehl v. Edmonds, 85 Wash. 
807, 312, 148 P 19, 91 Wash. 195, 157 
P 850 (‘The power to’ limit the 
amount of the assessment and the 
reasons for sustaining such limita- 
tions are adverted, to in Van der 
Creek v. Spokane, 78 Wash. 94, 138 
P- 560, and Chehalis v. Cory, 54 Wash. 
190, 102 P 1027, 104 P 768”). 

55. Elting v. Hickman,’ 172 Mo. 
237, 72 SW 700. 

[a] Im MDlinois a statute permit- 


charter by majority of: 


in the qualified voters of: 


er Se Penh a a en ee 


schools, by assenting to the transfer 
ofa pupil from one high school dis- 
trict to another, to impose an obliga- 
tion for his tuition upon’ the high 
school district of his residence. is 
not violative of Const. art 9 § 10, 
prohibiting the general assembly 
from imposing taxes .on municipal 
corporations or inhabitants or prop- 
erty thereof for corporate purposes. 
Proviso Tp. High School No: 209 v. 
Oak Park, ete., Tp. High School Dist. 
No. 200, 322 Ill. 217, 153 NE 369. 

[b] In Kansas the legislature 
may, under Const. art 6, compel the 
municipality where the state univer- 
sity is located to issue its bonds in 
aid of the university, and the power 
to compel a municipality to furnish 
aid includes the power to authorize 
it to do so after submission of the 
question to the electors of the city. 
State v. Lawrence, 79 Kan. 234, 254, 
100 P 485 (‘the courts are substan- 
tially agreed that the legislature may 
require a municipal corporation or 

cther constituent political agency of 
the state to perform any public duty 
which the state itself: may perform’’). 

[c] In Utah Comp. L: (1907) 
§§ T0842, 720x48, providing for the 
establishment by the county super- 
visors of detention homes for delin- 
quent children, and rendering ee NE 
cipalities liable for their support,’ 
not an interference with the taki 
power of the municipality, and does 
not authorize the disbursement of' the 
money by irresponsible officials. Salt 
Lake County v. Salt Lake’ City, 42 
Utah 548, 134 P 560. 

[a] In Washington L. (1909) c 76 
§ 11, as amended by L. (1911) e 30, 
creating a bureau of public accounts, 
and providing for an examination of 
the publie offices under state author- 
ity, in so far as it declares that the 
expense of auditing public accounts 
shall be borne by each: taxing dis- 
trict for the auditing of all accounts 
under its jurisdiction, was a‘ proper 
police regulation, and not a violation 
of Const. art 11 § 12, providing that 
the legislature shall have no power to 
impose taxeS on municipal corpora- 
tions, or on the inhabitants or prop- 
erty thereof, for municipal purposes, 
such inhibitory provision being con- 
fined to the various matters or enter- 
prises which are for the sole benefit 
of the municipality and its’ inhabi- 
tants. State v. Burr, 65 Wash. 524, 
529, 118 P 639 (“A proper system of 
accounting, with proper supervision, 
tends to prevent defalecations and em- 
bezzlement, and the loss to the ‘public 
of public funds in many ways. that 
can readily be conceived; and. the 
state, in the exercise of this power 
or duty and in providing the method, 
is in no way impinging upon the con- 
stitutional rights of the municipali- 
ties to local self-government; but, in 
this and kindred cases, the munici- 
pality is simply an agency of. the 
state in carrying out the provisions 
of a state policy and the apportion- 
ment of the expenses thereof’’), 

[e] But in Louisiana “it is a re- 
markable circumstance that, had the 
Constitution not thus expressly pro- 
vided, the Legislature: could not have 


empowered parishes to assist the 
State in the establishment, mainte- 
nance and support of the public 


- 
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limitations,°® municipal revenues raised by taxa- | 
tion, although levied for specific public purposes, 
are so far subject to the legislative will that by it 
they may be applied to other uses of the municipal- 
ity;°’ although it has been held that the legisla- 
ture has no power to fix the compensation of a 
municipal officer to be paid out of the municipal 
funds where such officer is appointed under power 
given in the municipal charter, which is protected 
by the constitution,®® nor can the legislature take 
the money of a municipal corporation and apply it 


to a general state purpose.°® 
’ Exemptions. 


ereignty.® - 


MUNICIPAL CORPORATIONS 


Classes or kinds of property sub- 
ject to assessment for local improvements is not a 
purely local matter, but a question of general im- 
port to be determined by the legislature.°° The ex- 
emption of property from the burden of taxation 
is an ordinary exercise of the power of state sov- 


schools, which are a State institu-| 


tion.” "State v, New Orleans, 42 La. 
Ann. 92, 101, 7S. 674. 

ay See Constitutional Law §§ 628, 
62 

tay In Alabama it is not compe- 
tent for the legislature, after ratify- 
ing a contract by a city to appropri- 
ate sufficient money to pay interest 
on a certain issue of bonds, to direct 
that the entire taxing power of the 
city, as limited by the constitution, 
be exhausted to pay the holders of 
other bonds, who have no specific 
elaim on the fund raised by taxa- 
tion. Sibley .v. Mobile, 22 F. Cas. 
No. 12,829, 3 Woods 535. 

57. U. S.—Von Hoffman v. Quincy, 
4 Wall. 535, 18 L. ed. 403. 

Cal.—Tulare County v. Dinuba, 188 
Cal. 664, 206 P 983, 985 [cit Cyc]; 
Creighton v. San Francisco, 42 Cal. 
446; Beals v. Amador County, 35 Cal. 
624; Peo. v. Pacheco, 27 Cal. 175; 
Hobart v. Butte County Suprs., 17 
Cal. 23; Peo. v. Burr, 13-Cal. 343. 

Conn.—Bridgeport v. Housatonuc 
R. Co., 15 Conn. 475. , 

Tll.—Peo. v. Power, 25 Ill. 187; 
‘Dennis v. Maynard, 15 Ill. 477; School 
Trustees v. Tatman, 13 Ill. 27; Rich- 
land County v. Lawrence County, 12 
Tll. 1; Pike County Comrs. v. Peo., 
Ads. 202: 

Ind.—Schenck v. Jeffersonville, 152 
Ind. 204, 52. NE 212. 

Md.—Hagerstown v. Sehner, 37 Md. 
180. 

Mich.—Detroit Citizens’ St: R. Co. 
v. Detroit, 125 Mich. 673, 85 NW 96, 
86 NW 809, 84-AmSR 58; Dovock v. 
Moore, 105 Mich. 120, 68 NW 424, 28 
LRA 783. , 

Minn.—State v. Wright County, 126 
Minn. 209, 212, 148 NW 53 [cit Cyc]. 

Miss.—State Bd. of Education v. 
Aberdeen, 56 Miss. 518. 

Nev.—Reno v. Stoddard, 40 Nev. 
537, 167 P 317. 

N. Y.—Brownell v. Greenwich, 114 
N.Y. 618, 22 NE 24,4 °LRA 685; 
Peo. v. New York, 47 N. Y. 501; Guil- 
ford v. Chenango County, 13 N. Y. 
143; Morris v. Peo., 3 Den. 381. 

N. G.—Love: v. Schenck, 34 N. °C. 
304. 

Oh.—Cass v. Dillon, 2 Oh. St. 607. 
Pa.—Moers v. Reading, 21 Ra, 188; 


Sharpless v. Philadelphia, 21 Pa, 147,' 
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R. I.—Horton v. Newport, 27 R. I. 
283, 61 A 759, 1 LRANS 512. 

Ss. Cc. —Duke Vv. Williamsburg 
County, 21 S. C. 414, 

“The decisions of this state have 
repeatedly recognized and approved 
the principle that counties, town- 
ships, and other like municipal cor- 
porations, and to a large extent cities 
and towns, are simply agencies of the 
state constituted for the convenience 
of local administration in certain 
portions of the state’s territory, and 


streets.® 


“18 306-307 


In Illinois the legislature has power to provide by — 
statute that municipalities may exact a license fee 
for the purpose of revenue from the use of their 


In New York, while: the assessment of property 
for the purposes of taxation in that state has 
always been a function of local officers, their duties 
may be modified or regulated by the legislature so 
long as there is no substantial impairment of the 
right of home rule or no intent or attempt to 
evade the constitutional provisions,® although it is 


conceded that the withdrawal of property by ex- 


[§ 307] 


emption from local assessment may be so arbitrary 
or so extensive as to interfere with local self-gov- 
ernment and with the principles of home rule.® 

M. Consent of Local Authorities or 
Voters.°*% While it is within the power of the legis- 
lature, subject to limitations stated,°4% to control 


municipal corporations by compulsory legislation,®> 


that in the exercise of ordinary gov- 
ernmental functions they are subject 
to almost unlimited legislative con- 
trol; the position extending to the 
imposition and expenditure of. taxes 
raised for ordinary governmental 
purposes, and where not affected by 
special constitutional provisions.” 
Cabe v. Franklin, 185’ N. C.. 158, 116 
SE 419, 420. 

[a] Rule applied.—(1) The act of 
March 4, 1870, reauiring the city 
and county of ‘San Francisco to ad- 
vance out of its treasury a sufficient 
sum to pay for the services of the 
commissioners and certain other per- 
sons employed on the proposed ex- 
tension of certain streets was held 
constitutional. Sinton v. Ashbury, 41 
Cal. 525. (2) The legislature has 
the power to provide that water 
rents collected by a city may or shall 
be applied to aid in the construc- 
tion of waterworks. Alter v. Cin- 
cinnati, 56 Oh. St. 47, 46 NE 69, 35 
LRA 737. (38) Since the police sys- 
tem of the city of Newport forms a 
part of the state government, the 
legislature has the right to provide 
for the payment of the expenses of 
the department out of the local funds 
of such city. Horton v. Newport, 27 
R. I. 283, 61 A 759, 1 LRANS 512, 8 
AnnCas 1097. 

58. Milliken v. Meyers, 25 Cal. A, 
510, 144 P 321. 

State v. Haben, 22 Wis. 660. 

60.. Denver vy. Tihen, 77 Colo, 212, 
235 P7777. 

[a] Thus the 
Colorado, as declared in Sess. L. 
(1887) p 71 § 5, exempting cemeteries 
not maintained for profit from local 
assessments, applies to home rule 
cities, organized under Const. art 20 
and amendments, including the city 
and county of Denver, whose power 
to tax for municipal purposes and 
make assessments for local improve- 
ments, under Amendment (1912), § 6 
cl g, is subject to existing or future 
constitutional and statutory provi- 
sions. Denver v. Tihen, 77 Colo, 212, 
235 P 777, 782 [dist El Paso County 
v. Colorado Springs, 66 Colo. 111, 180 
P 301] (“While the matter of the 
taxation and assessment of ceme- 
teries in this state not organized or 
maintained for private or corporate 
profit is, in a sense, local to every 
city and county in the state, yet in 
the larger and fuller sense, consider- 
ing the general sentiment of all civil- 
ized people that ground set apart for 
the burial place of the dead is sacred, 
it is a matter of state-wide impor- 
tance and of governmental import, 
and not merely’ of local or munici- 
pal concern. Certainly, in the ab- 
sence of a specific contrary provi- 
sion on the subject, this court should 
not hold that the people of the state 
did or would consent that cemeteries 


public policy off 


in any part of the state should be 
subject to taxation or assessment’). 

61. Gilman v. Sheboygan, 2 Black 
(Uses). 010), 17 ed Vs05: 


62. Harder’s Fireproof Storage, 
ele.” Co. Vv... Chieazo,- “235 STi (Fes eR 
NE _ 245, 14 AnnCas 536. See infra 


pie in 44 Cae 

63. In re Watson, 226 N. Y. 384, 
123 NE 758 [rearg den 227 N. Y. 584 
mem, 125 NE 926 mem]. 

[a] Rule applied.—The tax on in- 
vestments (Tax. L. art 15 [§§ 330— 
340]) is not an evasion or attempt 
to evade the home rule provision 
(Const. art. 10 § 2), and was” not 


passed with the intention of interfer- 


ing with the local authorities. In re 
Watson, 226 N. Y. 384, 404, 123 NE 
758 [rev 186 App. Div. 48,'174 NYS 
19 (aff 104 Mise. 212, 172 NYS 29, 
and rearg den 227 N. Y. 584 mem, 125 
NE 926 mem)] (by a divided court). 

64 In re Watson, supra (‘Such 
instances would clearly be unconsti- 
tutional’). 

6414. See also Constitutional Law 
§ 366 et seq. 

Consent of inhabitants to: 
Amendment of charter see supra 

§§ 144-148. 
Incorporation: 

Generally see supra § 25. 

Sree act or charter see supra 


general laws see supra 
§§ 39-41. 
Territorial alteration see supra 
§§ 92-95. 
6414. See supra §§ 288-294. 
65. See cases infra this note. 
{a] Thus (1) the legislature of a 


state, unless restrained by its organic 
law, has the right to authorize a mu- 
nicipal corporation to issue bonds in 
aid of a railroad, and to levy a tax 
to pay the bonds and the interest on 
them with or without a popular vote. 
Otce County v. Baldwin, 111 U. S. 1, 
4 SCt 265, 28 L. ed. 331. (2) Under 
the doctrine generally prevailing that 
municipalities are subject to legisla- 
tive control (see supra § 288) it is 
within the discretion of the legisla- 
ture to amend or repeal a provision 
in the charter of a city with or with- 
out the consent of the people of the 
locality. Peo. v. Crawley, 274 Ill, 
139, 113 NE 119. 

[b] In Missouri (1) under Const. 
art 9 §7 the legislature has the power - 
to incorporate territory into a city 
with or without the consent of its 
inhabitants, provided it does so by. 
general law. In re Uniondale, 285: 
Mo. 148, 225 SW 985. (2) St. Annot., 
(1906) g 6208-19 (L. [1901] p 73 § 1), 
making it a misdemeanor to dis- 
charge dense smoke in certain cities,\ 
is self-operating, being unaffected byj 
St. Annot. (1906) § 6208-20 (L. [1901] 
p 74 § 2), authorizing such cities to, 
enact ordinances not inconsistent! 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it does not always exercise such control, but fre- 
quently, in enacting a statute affecting municipali- 
ties, leaves it for them®® to say, by vote or other- 
wise, whether the act shall apply to them.*? 
where the law is such that the legislature cannot 
by compulsory legislation control a municipality in 
a particular matter, it may pass an act having such 
effect, subject to its adoption by the municipality. 63 
Where a public act has been legally adopted by a 
municipality in accordance with its provisions, a 


subsequent supplemental ‘act®® or 


act’? needs no such adoption unless its provisions 
expressly require it, so long as the amendment does 
not change the general purpose or procedure pro- 
vided by the original act or law adopted.7! 

In Massachusetts the provisions in a statute? 
creating a metropolitan fire prevention district were 


MUNICIPAL CORPORATIONS 


So 
authorizing the 
cient authority 


the city.75 


an amendatory In New Yor 


vision,“? and an 


held to be operative in the city of Boston with- 


with the act. State v. se oa 134 
Mo. A. 352, 114 SW 1104. 

66. See cases infra this note. 

[a] Adoption by governing body 
of municipal corporation—(1) A 
supplemental municipal charter en- 
acted to take effect on its adoption 
by the lawmaking body of the muni- 
ecipality, instead of its acceptance by 
the electors thereof, is not a consti- 
tutionally enacted law. Booth v. Mc- 
Guinness, 78 N. J, L. 346, 75 A 455 
foverr De Hart v. Atlantic City, 62 
N. J. L. 586, 41 A 687 (rev on other 
grounds 63 N. J. L. 223, 43 A 742)). 
(2) Where all the powers of a mu- 
nicipal corporation are vested by its 
charter in the city council, the ac- 
ceptance by the mayor and aldermen 
and common council of a statute re- 
quired to be aecepted by the munici- 


pality is a legal acceptance. Central 
Bridge Corp. v. Lowell, 15 Gray 
(Mass.) 106. 

67. See supra §§ 294, 295; and 


cases infra this note. 
[a]. Adoption at special or regular 


Meeting.—A statute which provides! 


for its adoption at a legal meeting 
of the city council of a city, or of 
the inhabitants of a town, called for 
that purpose does not contemplate a 
special meeting of a city council; but 
adoption at a regular meeting is suffi- 
ecient. Quinn v. Lowell Electric Light 
Corp., 140 Mass. 106, 3 NE 200. 

[b] Failure to comply with statu- 

tory provision as to rejection.—Under 
~ Code (1892) e¢ 93 § 38035, providing 
that any municipality preferring its 
existing charter might elect not to 
come under the code provisions, by 
resolution of its corporate authori- 
ties “entered of record and certified to 
the secretary of state within twelve 
months” after the chapter became 
operative, a resolution so adopted 
within the twelve months, but not 
certified to the secretary of state un- 
til after the twelve months, was held 
ineffectual to prevent the operation 
of the code chapter as to such muni- 


cipality. State v. Govan, 70 Miss. 
535, 12.S 959. 
[ce] Cure by legislature of defec- 


tive or illegal vote.—Where the leg- 
islature enacts, subject to adoption 
by vote of a municipality, a statute 
which it might impose upon the mu- 
nicipality without such vote, such as 
a statute imposing liability for the 
support of paupers,.it may by sub- 
sequent retrospective legislation cure 
any defective or illegal vote, under 
the principle that if a defect in an act 
or proceeding by a municipality con- 
sists in doing or omitting something 
which the legislature might have 
made immaterial by prior law, it may 
be made immaterial by subsequent 
law. Fox v. Kendall, 97 Ill. 72. 

{d] Special legislation.—An act of 
the legislature providing that, where 
municipalities have voted for the 
support of paupers, and have acted 
in good faith for the period of. five 


years under the authority of such 
vote, their acts shall be deemed legal 
and binding, notwithstanding any in- 
formality in the time or manner of 
holding such election, is not a spe- 
cial act, within the constitutional 
prohibition. Fox v. Kendall, 97 IIl. 
$29] See generally Statutes [36 Cyc 

[e] Revocation of consent.—Un- 
der Code (1892) & 93 § 3035, declar- 
ing that after the chapter became 
operative every municipality should 
be governed by its provisions, but 
that any municipality might, within 
twelve months, ‘elect not to come un- 
der the provisions thereof,’ power 
was given to municipalities affirma- 
tively to accept the provisions of the 
chapter and to be governed thereby; 
and where the proper corporate au- 
thorities formally resolved to accept 
the provisions of the chapter the 


city became bound thereby, and sub- 
authorities |: 


sequent action of the 
purporting to rescind the resolution 
of acceptance, although within the 
twelve months, was held ineffectual, 
nee v. Shlomberg, 70 Miss. 47, 11 

721, 

[f] In Georgia the amendment to 
the constitution of 1877, proposed by 
the legislature in 1918 (Aets [1918] 
p 915), and ratified by the people in 
November of the same year, authoriz- 
ing any municipal corporation within 
the state, having a population of one 
hundred and fifty thousand or more, 
to incur a bonded debt or debts for 
the public purposes of such corpora- 


tion as provided in the amendment, is ]' 
not self-executing, but by its terms|]) 


an enabling act must be passed by 
the legislature, and such act shall not 
become operative until it shall have 
been affirmed at a general election 
held for the election of a mayor and 
general council in such municipality 
falling within the class described in 
the amendment, by two thirds of the 


‘qualified voters thereof who may vote 


at the election. While the enabling 
act has been passed by the legisla- 
ture, it has not been affirmed as pro- 
vided in the constitutional amend- 
ment, and therefore is not operative. 
However, the foregoing amendment 
to the constitution is not exclusive, 
but is cumulative of the authority to 
vote upon and issue bonds as _ pro- 
vided in art 7 § 7 par 1, of the con- 
stitution; and the city. of Atlanta 
falls within the class designated in 
the amendment. Brown v. Atlanta, 
152 Ga. 283, 109 SE 666. 

68. See case infra this note. : 

[a] The power to charter a street 
railroad was not withdrawn from the 
legislature by Const, (1876) art. 10 
§ 7, providing that ‘‘no law shall be 
passed by the legislature granting 
the right to construct and operate 
a street railway within’ any city, 
town or village, or upon’any public 
highway, without first acquiring the 


consent. of. the local authorities hay-, 


out acceptance.” 
to Boston Common only in its municipal capacity 
as an agency of the government for the benefit of 
the public, and the power of the legislature to 
represent this interest being supreme, the statute’ 
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And the city holding the title 


construction of a railway tunnel 


or subway under part of the Common is a suffi- 


for such construction, without a 


vote of the city government or of the citizens of 


‘“special city laws’’ after passage 


by the legislature are required by the constitution” 
to be submitted to the mayor or legislative body 
of the city affected. 
whole state and operates upon particular cities only 
incidentally is not within this constitutional pro- 


A law which concerns the 


act amending such a law need not 


ing control of the street or highway 
proposed to be occupied by said rail- 
way,” but such power still exists, 
provided the consent of the local au- 
thorities is first obtained. San An- 
tonio Tract. Co. y. Altgelt, 200 U. S. 
304, 26 SCt 261,.50 L. ed. 491 [aff 
(Tex. Civ. A.) 81 SW 106]. 

69. See cases infra this note. 

[a] In Illinois by vote of the peo- 
ple, under the original act relating 
to the park: in West Chicago, the 
park commissioners became corporate 
authorities, for the purpose of con- 
structing and -maintaining certain 
public improvements. The legisla- 
‘ture might regulate and modify their 
powers and duties without submit- 
ting the supplemental act to a popu- 
lar vote. Andrews y. Peo. 83 Ill. 529. 
To same effect West ‘Chicago Park 
Comrs. v. MeMullen, 134 Ill. 170, 25 
‘NE 676. 10 BRA 215, 

70.« Swett v. Sprague, 55 Me, 190. 

[a] In Missouri, by adopting L. 
'(1895) p 58, providing a plan of sewer 
construction for certain cities, a city 
subjected itself.:to the general law 
then in force and subsequent amend- 
ments of the act. included that en- 
acted in. 1909. (L... [1909]: p 293), 
authorizing ,,construction of sewage 
disposal plants. Hall v. Sedalia, 232 
Mo. 344, 134 SW 650. See Chapman 
Le eons jak 210 Mo.. A. 680, 248 SW 
401, 

71. Chapman y.: cients supra. 

72. Gen. L. ¢ 148 §§ 28- 50, 

73. Com. vy! Badger, 243 Mass, 137, 
‘187 NE 261. 

74. Mass. St. (1906): p 742 ¢ 520. 

75. Codman y. Crocker, 203 Mass. 
146, 89. NE: 177; 25 LRANS 980 (con- 
istruing §. 23 of the statute as not 
‘relating to the question whether the 
‘tunnel shall be constructed, but only 
to the question how it shall be con- 
istructed after it is determined that it 
shall be built). 

76. Art. 12 § 2. 

77. Matter of McAneny, 198 App. 
Div, 205, 190: NYS .92° [aff 232 N. Y. 
377, 134 NE 187]; Vroman yv. Fish, 
181 App. Div. 502, 170, NYS 421 [aff 
'223 N.. ¥..540, 119 NE 1084]. 

[a] For that reason (1) Election 
L. art-7b,.as added: by In (1917) c 
202, entitled “An act to amend the 
Election Law, in relation to commiis- 
sioner of elections in the county of 
Niagara,’ does not violate the consti- 
tution, in that it relates to the prop- 
erty, affairs, or government of three 
cities in the county, but was not, 
after passage, submitted to the 
mayor’ and common council of such 
cities as are ‘special: city laws.’’ 
Vroman v. Fish, 181 App. Div. 502, 
509, 170 NYS '421 [aff 223 N. Y. 540, 
(119 NE 1084] (“It does not even 
affect the local elections in those 
cities held at other times than a gen- 
eral election, and it: does not touch 
ithe government,, property or affairs 
of those cities as cities”). (2) 
Greater New York Charter (L. [19014 
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be sent to the city before ‘final action.’§ 
an act unconstitutional which relates only to county 
affairs and does not affect a corporate city gov- 
The same section of the con- 
stitution provides that ‘‘after any bill for a spe- 
cial city law, relating to a city, has been passed 
by both branches of the Legislature, the house in 
which it originated shall immediately transmit a 
certified copy thereof to the mayor of such city,’ 
and within fifteen days thereafter the mayor shall 
return such bill to the house from which it was 
sent,’’ ete. It is unimportant that such a bill was 
returned by the mayor to the governor instead of 
to the house from which it was sent;®° and the time 
for return by the mayor runs, not from receipt of 
the bill by him, but from its dispatch to him.§t 
[§ 308] N. Confirmation or Ratification of Mu- 
In the rapid growth of American 
cities it often happens that municipal appropria- 


ernment as such.?® 


nicipal Acts. 


ce 466) § 480, providing that lands 
taken for furnishing a water supply 
for the city shall be assessed and 
taxed in the counties in which they 
are located is not, although the bill 
for its enactment was not submitted 
to the mayor and legislative body of 
the city of Yonkers, in which prop- 
erty ‘was located, in violation of the 
constitution. Peo. v. Neville, 183 
App. Div. 799, 801, 170 NYS 588 [aff 
228 N. Y. 510,126 NE 919] (“It seems 
anomalous that a bill for a statute 
in exercise of the sovereign power of 
taxation must be submitted to the 
mayor and the local authorities of 
any city whenever and because the 
Legislature as a matter of govern- 
mental convenience selects as agents 
of the State, in the matter of taxa- 
tion, any officers of that city, and I 
think the Constitution does not pre- 
Scr be such procedure”), 

78. Matter of McAneny, 198 App. 
Div. 205; 190 NYS 92° [aff 282 N. Y. 
377, 184 NE 187]. 

79. McGrath vy. Grout, 171 N. Y. 
7, 63 NE 547. 

[a] For that reason L. (1912) c 
548, creating a new county out of a 
portion of the territory in New York 
County, was not an act required to 
be submitted to the mayor of New 
York City for his approval. 
Kennedy, 207 N. Y. 533, 101 NE 442, 
AnnCasl1914C 616 [aff 154 App. Div. 
558, 1389 NYS 896, 29 N. Y. Cr. 87]. 

80. Peo. v. Cruise, 197 App. Div. 
705, 708, 189 NYS 338 [aff 231 N. Y. 
650 mem, 132 NE 925 mem (den rearg 


231 N. Y. 639 mem, 132 NE 920 
mem)]. See also infra § 827 et seq. 
81. Peo. v. Cruise, supra (by a 


‘majority of the court). 

82-83. Encyclopedia Americana tit 
“Finanee, Municipal;’? Cooley Const. 
Lim. (6th ed) pp 263-268. 

[a] It was long ago declared that 
the financial debts of one hundred 
American cities aggregate eight hun- 
dred and forty-five million dollars, of 
which almost two hundred million 
dollars represent waterworks munici- 
pal bonds. Encyclopedia Americana 
tit “Debts, Municipal.’’ 
eae See Constitutional Law §§ 792-— 

6. ' 

“Whatever a legislature may orig- 
inally authorize, it can, if the con- 
stitution under which it exists in- 
terposes no obstacle subsequently 
ratified; and such ratification is 
equivalent to an original grant of 
power, operative by relation, as of 
the date of the thing ratified.” Los 
‘Angeles City Water Co. v. Los 
88 Fed. 720, 742 [aff 177 
558, 20 SCt 736, 44 L. ed. 


“A familiar example of the 
exercise: of the... power is to be 
found in the various acts which con- 
firm taxes which were void in law 


Peo. v.. 


Nor is 


poration.®?-88 


islative act.®° 


because of a substantial failure to 
comply with the directions of the 
statutes under which an attempt was 
made to levy a tax. The rule in 
such cases is that, where a tax 
is void because of a failure to comply 
with a provision of statute which the 
legislature could have omitted law- 
fully from the statute—that is, 
where the defect was not jurisdic- 
tional—then the tax so levied im- 
properly may be legalized by a con- 
firmatory act. The principle under- 
lying this rule is not confined to tax 
cases, but is one of general applica- 
tion.” Peo. v. Prendergast, 144 App. 
Div. 308, 128 NYS 1082, 1086 [mod 
on other grounds 203 N. ¥. 1, 96 
NE 103]. i 
{b] Rule applied.—(1) The legis- 
lature can legalize the void act of 
a city council in attempting without 
authority to grant a railroad power 
to occupy with a depot a street where 
it crosses the track. State v. Louis- 
ville, etc., R. Co., 158 Ala. 208, 48 
S 891. (2) In Georgia, where the 
municipality had title in fee to its 
streets and the mayor and aldermen, 
by an appropriate deed executed Jan. 
12, 1898, conveyed a certain por- 
tion of one of its streets covered by 
a public dock in exchange for other 
land to be used as a street, even if 
the municipality did not then have 
charter power to execute such deed 
the want of original authority was 
saved by the confirmatory act of 
Aug. 23,1905 (Acts [1905] p 595), 
ang the grantee by reason of the 
conveyance acquired title to the de- 
mised premises. Kehoe v. Rourke, 
131 Ga. 269, 62 SE 185. (8) Rev. St. 
(1874) p 758 § 34, providing that, 
where counties have voted for the 
support of paupers by townships, and 
have acted in good faith for five 
years under authority of such vote, 
the acts of such counties and the 
townships shall be legal and binding, 
notwithstanding .any informality in 
the time or manner of holding elec- 
tions, is valid, as a curative law. 
Wox iv: ‘Kendall, 97 Dl)... 72, 76° ("Ehe 
General Assembly, we apprehend, 
have the undeniable right to impose 
the support of paupers on counties, 
cities, incorporated villages, or town- 
ships, as it may choose’’). (4) 
Where the legislature may authorize 
municipalities to grant, in a fran- 
chise to a public service corporation, 
freedom from the exercise of the 
state’s power of regulation, it may 
ratify a franchise containing such an 
exemption made by a municipality, 
although the latter had no power so 
to exempt at the time of granting 
the franchise. Winfield v. Public 
Service Commn., 187 Ind. 53, 118 NE 
531 (holding, however, that the leg- 
islative act in the instant case did 
not ratify the grant). (5) An act of 
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tions for improvemerits are inconsiderately and ir- 
regularly made, and far outrun municipal revenues; 
and thus by fiscal mismanagement affairs become 
involved in confusion from which neither municipal 
nor judicial action can lawfully extricate the cor- 
In such eases resort is often had to 
the legislature for relief; and not infrequently the 
general assembly passes curative acts for the pur- 
pose of validating acts, assessments, contracts, and 
obligations which are void or voidable because ultra 
vires, illegal, informal, or irregular. 
act may validate any act of a municipality in the 
state, provided only that the legislature had power 
under the constitution to have authorized the act 
in the first instance.** 
may result by implication, as well as by direct leg- 
Where the legislature had power to 
authorize the issue of railroad aid bonds without 
any precedent action of the voters, it could vali- 


A curative 


And such curative effect 


the legislature, legalizing the doings 
of a city council and the vote of 
a tax by the electors with relation 
to erection of a city hall and fire 
station cured all defects, if any,, in 
the proceedings down to the time of 
the passage of the act. Ida Grove 
v. Ida Grove Armory Co., 146 Iowa 
690, 125 NW 866. (6) Since the build- 
ing code of New York City was con- 
firmed by New York City Charter 
§ 407 (L. [1901] ec 466), the pro- 
visions of the code have the same 
force, within the city limits as a 
statute. Racine v. Morris, 201 N. Y. 
240, 94 NE 864 [foll Peo. v. Miller, 
161 App. Div. 138, 146 NYS 403]. 
(7) New York L. (1909) ec 84 au- 
thorized the city of Buffalo to issue 
bonds to raise money to construct 
and equip new school buildings. L. 
(1911) e¢ 106 authorized the applica- 
tion of the proceeds of such sale 
of bonds to the purchase of school 
sites. The common council author- 
ized a bond issue, and, before the 
passage of L. (1911) ec 106, the board 
of aldermen passed a resolution di- 
recting the issuance of a warrant in 
payment of a site selected. “After 
the passage of that act, the board 
of councilmen concurred in such res- 
olution. It was held, assuming that 
the use of the proceeds of the bond 
issue for the purpose of purchasing 
school sites was not authorized by 
the first act, that the issuance of a 
warrant, in pursuance of the resolu- 
tion mentioned, was not illegal, since 
such resolution did not» become the 
action of the common council and 
binding on it until approved by the 
board of councilmen, at which time 
such resolution was authorized, and 
it was within the power of the leg- 
islature to authorize the city to appiy 
the proceeds theretofore realized 
from bond issues to the purchase of 
lands, although not authorized in the 
original act. Van Arsdale v. Justice, 
75 Misc. 495, 188 NYS 662, (8) As 
the legislature may authavize a city 
to grant to an individual the priv- 
ilege of constructing and maintaining 
a system of waterworks to supply 
water to the inhabitants, so it may 
confirm, by subsequent enactment, a 
grant made by a city, although the 
grant may have been defective for 
want of publication thereof. Barre 
Vv. age 82° Vt, SOL TSA B74: \ 

c 


706,55 LRA 


[d] Validation of proceedings for 
incorporation.—Stembel vy. Bell, 161 
Ind. 323, 68 NE 589. 

85. State v. Milwaukee, 150 Wis. 
616, 188 NW 76. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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date the issue of the bonds by curing and legaliz- 
ing defects in respect to the voting;** it has power 
to pass acts curing a failure to comply with statu- 
tory requirements that might originally have been 
dispensed with in the proceedings of municipal cor- 
porations,®** and may validate an ordinance which 
is void for lack of due form or procedure in its 
passage.*° The doctrine of the law upon this sub- 
ject is based upon the familiar rule 6f agency that 
subsequent ratification is equivalent to original au- 
thorization ;°° and this has been applied in some 
instances to pending judicial proceedings.°° But 
the power of the legislature to validate by ecura- 
tive law any proceedings which it might have au- 
thorized in advance is limited to the ease of the 
irregular exercise of power;®! the legislature can- 
not cure the want of authority to act at all.% 
If such municipal action was beyond the power of 
legislative authorization by reason of constitutional 
limitation, then the curative acts are unconstitu- 
tional and void.®? Where the legislature cannot 
compel a municipal corporation to incur a debt for 
merely local purposes against its own wishes,°* 
neither can it validate a “void vote of such a eor- 
poration to enter into any such contract so as to 
impose a liability upon the municipality against its 
will;®° and a contraet entered into which is void 
on constitutional grounds cannot be validated by 
curative legislation.°*97 

Jurisdiction over subject matter. It has been held 
that a subsequent statute cannot, as a rule, vali- 
date a municipal act void for want of jurisdiction 


86. Otoe County v. -erevem 111 | NE 103]. 
U,uS. £.4,SCt 265, 28 Ll. ed. 331. See [b] 
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over the subject matter.?® , 

[§ 309] O. Operation and Effect of Legislative 
Acts***—1. In General. Legislative grants of power! 
to municipal corporations’ must be strictly con- 
strued,®® and cannot operate as a surrender of. leg- 
islative power,®® except so far as expressly dele- 
gated or indispensably necessary to the exercise of 
some other power which has been expressly dele- 
gated. A legislative act. was construed as not 
imposing upon a city council the mandatory duty to 
enact a requested ordinance, although, the. statute’ 
used the word ‘‘shall.’’* .In some jurisdictions. it 
is declared that, where, in the course. of litiga- 
tion, a conflict arises between the ordinance of. 1a 
city and the statute law of the state, the latter 
prevails and the former must yield. Statutory 
building regulations of general application are to be 
followed and allowed only when the business to be 
conducted therein is lawful, and are subject in this 
respect to the police powers conferred by statute on 
municipal governments for the public good.® <A city 
charter, which expressly adopts as a part thereof the 
general and local or special laws enacted by the 
legislature of the state, relating to the organiza- 
tion and government of cities, precludes the city 
from passing ordinances in conflict therewith.*8 
Procedure ordained and made imperative by the leg- 
islature cannot be dispensed with or waived by a 
municipality.? In jurisdictions where the constitu- 
tion secures to a municipality the control of strictly 
municipal affairs,1° a scheme of local taxation de- 
clared by a municipality is superior to the gen- 


3. Des Moines v. Manhattan Oil 


‘ratification of|Co., 193 Iowa 1096, 184 NW 823, 188 


Constitutional Law §§ 793-794, 

87. San Francisco Bd. of Educa- 
tion va /etyatt, 152 Cal 515, 93 P1117. 

S&S. See infra § 863. 

89. Bolles v. Brimfield, 120 U. S. 
759, 7 SCt 736, 30 L. ed. 786. 

80. Walter v. Union, 33 N. J. L. 
350. See Constitutional Law § 791. 

91... Peo. v. iainAls Cent. i Co.,; 
310 Ill. 212, 141 NE 822. 


92. Peo, y. Illinois Cent. R. Co., 
supra. 
93.. Peo. v., Lynch, 51 Cal. 15, 21 


AmR 677; Peo. v. Chicago, etc., 
Co., 313 Ill. 249, 145 NE 86; Peo. v. 
NYS 1082 [2 144 App. Div. 308, 128 

YS 1082 [mod on other grounds 203 

weed IONE) L037, 7 

ee "Rule applied.—(1) Illinois L. 
(1928) p 265, providing that, where 
any city, village, or incorporated 
town had heretofore levied taxes in 
excess of a general limitation pre- 
scribed in the Cities and Villages Act 
art 8 § 1, such taxes, if otherwise 
legal, are hereby declared to be valid, 
is unconstitutional, because it vio- 
lates Const. art 9 §§ 9, 10, prohibit- 
ing the imposing of ‘taxes on the 
people of any district for corporate 
Purposes. Peo. v. Chicago, ete, R. 
Co., 313 Ill. 249, 145 NE 86; Peo. v. 
Chicazoj,etes eR. Coz, 312 Til. 58, 143 
NE 460; Peo. v. Iinois Cent. R. Co; 
311 Ill. 118, 142 NE 473; Peo, v. Illi- 
mois, (Centr Re nCo. J3.L0 iy 22) 141 
NE 822 [foll Peo. v. New York, etc., 
FR. Co.,. 316 Dl, 452, 147 NE 494]. 
(2) Under Const. art 8 § 10, prohibit- 
ing any municipality from incurring 
any indebtedness except for munici- 
pal purposes, the legislature may not 
legalize claims against a city which 
are invalid or void because they do 
mot arise from the performance of 
a municipal purpose, but a claim for 
work constituting a city purpose 
which cannot be enforced at law 
against the city, because of failure 
to follow statutory requirements, is 
simply without legal force, and may 
be legalized. Peo. v. Prendergast, 144 
App. Div. 308, 128 NYS 1082 [mod 
cn other grounds ZOSin Nea Xinmied lu So 


acts of a city planning commission 
only applies to valid acts, and in- 
valid acts -cannot be made valid by 
ratification. Syracuse v. Snow, 123 
Misc. 568, 205 NYS 785. 

{e] im Florida ‘chapter $953, Acts 
of 1921, a special act adopted and 
passed for the purpose of legalizing 
and validating the election held in 
the City of Fort Myers at which 
amendments to the charter of the 
city were adopted, did not have the 
effect of infusing vitality into the 
action of the municipality in so far 
as it sought by such election to pre- 
scribe the powers and jurisdiction of 
the municipality, because such at- 
tempted validation was simply an ef- 
fort to make valid an action which 
the Legislature in the first instance 
had no power to authorize; that is, 
the voting to itself of the powers 
and jurisdiction which the munici- 
pality desired to exercise.” Pursley 
vy. Ft. Myers, 87 Fla. 428, 435, 100 
S 366 (“The act was not the valida- 
tion of irregularities in the execu- 
tion of granted powers, aS was the 
ease in Potter y. Lainhart, 44 Fla, 
647, 33 S 251’). 


94. See supra § 305. 

95. Cairo, etc., R. Co. v. Sparta, 77 
Tll. 505. 

96-97. Mitchell County v, City Nat. 


Bank, 15 Tex. Civ. A. 172, 39 SW 628. 
gs. Atchison, ete. R. Co. v. Ma- 

quilkin, 12 Kan. 301; Shawnee 

County v. Carter, 2 Kan, 115. 


9814. Conflict between statutes 
aut panes Olp es regulations see supra 


99. See supra § 192. 

9914. Omaha Electric Light, etc., 
Co. v. Omaha, 179. Bed: 455, 102, CCA 
601, 216 Fed,, 848, 188 CCA 52 [app 
dism 230 U.S. 123, 33 SCt 974, 57 L. 
ed. 1419]; Alabama Water Co. v. At- 
talla, 211 Ala. 301, 100 S.490; Marquis 
vy. Polk County ‘Tel... €o., 100° Nebr. 
140, 158 NW 927. 

Surrender ot police power by legis- 
lature generally see Constitutional 
Law § 423. 

See supra §§ 185-190 


NW 921, 23 ALR 1322 (the act pro- 
viding that. certain classes of cities 
may, and upon petition of sixty per 
cent of the property owners within 
a given area of a city ‘‘shall,” create 
a restricted residential district, is 
not unconstitutional as a delegation 
of legislative authority to private 
persons, since the legislation, if* any 
is had, is by the council which is 
the recognized legislative body of the 
municipal government). 

Municipal power as discretionary 
ae generally see supra 

4 See supra § 219. ; 

5. See infra § 357. 

6-8. Cincinnati v. Roettinger, 105 
Oh. St. 145, 137 NE 6. See supra 


§ 186. : 
9. State Control Bd. v. Buck+ 
stegge, 18 Ariz. 277, 158 P 88735 


Hamilton v. Portland Pier Site Dist. 
120 Me. 15, 112 A 886; Jeffery’ v. 
Smith, 63 Or. 514, 128 P 822. 

{a] Thus (1) where the method 
of exercising the powers conferred 
by statute upon municipal corpora- 
tions is by statute specifically pre- 
scribed, the method is jurisdictional. 
State Control Bd v. Buckstegge, 18 
ANIZ., 2ulike 21025) LOS) Soe CoN Gl when 
any other. method than that pre- 


scribed is followed, such acts are 
without jurisdiction and = wholly 
void’). (2) “When the mode of per- 


forming a municipal duty enjoined 
by law is not prescribed by the char- 
ter or governed by an ordinance, the 
method of discharging the obligation 
should be in accordance with the ré- 
quirement of some general statute 
relating to that subject. McBee ‘v. 
SpDrINSHelad osm Or 4 oo. aon Oa cen 
Jeffery v. Smith, 63 Or. 514, 518, a28 
P 822. (3) See ‘supra § 249, 

10. See supra §§ 27, 175. 

[a] Licensing private detectives. 
—In (so) far.as' St: (1915) p P2534 
licensing the, business of private de- 
tectives, undertakes to provide that 
private detectives holding licensés 
from the state board of prison ‘di- 
rectors may act or authorizs. their 
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eral law of the state on that subject,!! and in this | Law,!® took away powers of the board of esti- 


‘behalf also the manner of enacting ordinances is a 


municipal affair.’ 


+ In New York, under the Rapid Transit Act,’* au- 
thorizing the board of rapid transit commissioners 
to enter into a contract for the construction of a 
road in cities of over one million inhabitants, a 
city is not liable for injuries from an explosion 
of dynamite kept in a street in pursuance of such 
a contract, since the city is deprived of control of 
the street during the progress of the work.1* A local 
law of New York City, affecting rapid transit and 
intended to supersede state legislation without com- 
plying with the requirements of the City Home Rule 


employees to act as uniformed police- 
men or watchmen within the city 
of Oakland, but without complying 
with the local ordinances of the city 
regulating such service, the . pro- 
visions of the act must yield to the 
control of the city ordinance regu- 
lating the granting of permits to 
conduct or maintain any private 
patrol service or system in the city, 
it being a municipal affair within 
control of the city, under Canst. 
art 11 § 6. In re’Hitchcock, 34 Cal. 
A. 111, 166 P 849. 

[b Retirement pension for po- 
licemen and firemen is strictly a 
“municipal affair’ within the Cali- 
fornia constitutional provision ex- 
empting such affairs from the opera- 
tion of general laws. Klench v. 
Stockton Pension Fund Comrs., (Cal. 
A.). 249 P 46. 

11. Storke v. Santa Barbara, (Cal. 
A.) 244 P 158. See supra § 306. 

12. Johnson Corp. v. Los Angeles, 
198 Cal. 308, 245 P 164 [foll Bogue 
v. Los Angel*s, 198 Cal. 327, 245 P 
173]. See infiia § 812 et seq. 

Wa dG) eb (CL8ST) pe U8 ce WAS § 84 as 
amended by L. (1896) p 719 c 729. 

14 Carpenter v. New York, 115 
App. Div.. 552, 101 NYS 402. ‘ 

. 15. City Home Rule L. § 12 subd i. 

16. Public Serv. Commn, L. § 112, 
as amended by L. (1925) c¢ 641. 
17..° McCabe y. Voorhis, 243 N. Y. 
401, 153 NE 849, 

ISSIR TN GLE pee Liege 6) 


akon CNCLY ALY, 26: 
1439). 
Seenion City v. Rose, 60 Pa. 


neh Ba 

Super. 

“20 U.'S.~—Symons v. U. S., 252 
Fed, 109, 164 CCA 221, 

Cal.—Vallejo High School Dist, v. 
White, 48 Cal. A. 359, 185 P 302. 

“ Colo.—Peo. v. Denver Second Dist. 
Ct, 78 Colo, 526, 242° P 997; In re 
Senate Resolution. Relating to Sen- 
ate Bill No. 1, 12 Colo. 290, 21 P 484 
‘(recognizing rule), 
.. Conn.—Connelly v. Bridgeport, 104 
Conn. 238, 132 A 690. 
» Fla.—State v. Grable, 72 Fla. 61, 
72 S 460. 
. Ga.—Whitehead v. Vienna, 10 Ga. 
A. 337, 73 SE 533 (recognizing rule). 
,. Ida.—Mix v. Nez Perce County, 18 
Ida.,.695,,112 P 215, 32 LRANS 534, 
lia.—New Orleans v. Ernst, 155 La. 
426, 99 S 391 (recognizing rule). 

Mich.—Jackson v. Vedder, 209 
Mich, 291, 176 NW 557. 

WN. Y.—Howard v. New York, 199 
App. Div. 596, 191 NYS 878 [rev on 
sie grounds 236 N. Y. 91, 140 NE 

Oh.—Berry v. Columbus, 107 Oh. 
St. 607, 186 NE 824. 

Okl.—Walbridge-Aldinger Co. vy. 
Tulsa, 107 Okl, 259, 283 P 171. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909. 

Tenn.—State v. Wilson, 12 Lea 246 
(recognizing rule). 

Tex.—Zane-Cetti v. 
(Civ. A.) 269 SW 130. 

Wash.—State Vv. King County 
Super. Ct., 67. Wash. 37, 120 P 861, 
LRA1915C 287, AnnCas1918D 78. 

{a] Thus (1) under a _ statute 


Fort Worth, 


mate and apportionment conferred by a valid state 


law,1® and was therefore unconstitutional.” 


poration. 


which prescribes a method by which 
judgments against municipal corpora- 
tions must be enforced; the right 
of a judgment creditor of a city to 
pursue such method cannot be af- 
fected by anything in the city’s char- 
ter. Symons y. U. S., 252 Fed. 109, 
164 CCA 221 -(a, case in Oregon). 
(2) Provisions of a city charter re- 
lating to assessments, where in con- 
flict with state laws governing spe- 
cial assessments for street improve- 
ments, must yield to the requirements 
of such state laws. Berry v. Colum- 
bus, 104 Oh. St. 607, 186 NE. 824. 
(3) L. (1921) p 707 ¢ 871, as amended 
by L. (1921) (Sp; Sess.) p23 ¢€ 8, 
authorizes use of motor vehicles for 
carriage of passengers or freight for 
hire on all public highways in the 
state, including those within mu- 
nicipalities, and provides that no city 
shall enforce any ordinance prohibit- 
ing in any manner inconsistent with 
the act the use of roads, streets, or 
highways, and that license fees im- 
posed by this act should be in lieu 
of all other taxes and licenses. L. 
(1921) (Sp. Sess.) p 35 e 10 pro- 
vides for supervision of transporta- 
tion over public highways, and re- 
quires common carriers so employed 
to furnish security, and places them 
under supervision and regulation of 
the public service commission, and 
further provides that the commis- 
sion shall have the power to make 
regulations notwithstanding the pro- 
visions of any charter, ordinance, or 
permit of any city. It was held that 
the acts repeal all charter powers 
theretofore granted, and ordinances 
passed pursuant thereto, which con- 
flict with the general acts. Dent v. 
Oregon City, 106 Or. 122, 211 P 909. 

Conflict between statutes and mu- 
nicipal regulations see supra § 219. 

21. Howard v. New York, 199 App. 
Div. 596, 191 NYS 878 [rev on other 
grounds 286 N. Y. 91, 140 NE 206]; 
Walbridge-Aldinger Co. v. Tulsa, 107 
Ok). 259, 233 P.171; Sapulpa v. Land, 
(Okl.) 219 P 117. And see cases 
supra note 20, 

[a] “The question as to what con- 
stitutes purely municipal matters or 
affairs [is] a question difficult of 
determination, as there does not ap- 
pear to be any well-established rule 
by which it may be determined as 
to just what affairs or matters are 
purely municipal.’’ Sapulpa v. Land, 
101 Okl. 22, 24, 25; 2238 P 640 (“It 
is quite evident it was never the 
intention of the framers of the Con- 
stitution for municipal charter pro- 


visions, as authorized, to prevail 
over any general law of the state 
when its operation must be .ap- 


Plicable to citizens alike throughout 
the state and all citizens are en- 
titled to its protection’’), 

[b] Thus (1) a provision in the 
charter of a city that “it shall not 
be necessary in an action, suit, or 
proceeding, in which the city is a 
party, for any bond, undertaking, or 
Security to be executed in behalf 
of said city, but .all such actions, 
suits, appeals, or proceedings shall 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and 


In Pennsylvania the statute,!® authorizing munici- 
pal corporations in the anthracite region to create 
a bureau of mine inspection and surface support, 
does not become operative until municipal action is 
taken creating such bureau.?? 

[§ 310] 2. Conflict with Charter or Act of Incor- 
A general law of the state cannot be 
abridged or limited by a provision in the charter 
of a municipality”? as to a matter not purely mu- 
nicipal,?!_ especially when the general law is one 
prescribing the powers of cities and specifically au- 


be conducted in the Same manner as 
if such bond, undertaking, or se- 
curity had been given, and said city 
shall be liable as if such obligation 
had been duly given and executed,” 
does not supersede the general stat- 
utes of the state requiring the giv- 
ing of a bond where such action 
arises out of matters not purely mu- 
nicipal. Walbridge-Aldinger Co, v. 
Tulsa, 107 Oki. -259, (233°P ATL “ay 
Where a city attempts by a charter 
provision to substitute a system of 
its own in matters not purely mu- 
nicipal, and causes its budget to be 
spread upon the tax roll in conflict 
with the general laws of the State, 
the law of the latter prevails to 
the exclusion of the former. Ryan 
v. Roach Drug Co., 113 Okl. 130, 132, 
239 P 912 (‘The legislature has never 
given to any municipality or city 
governed by. a charter the right to 
compile or compute its budget and 
file the same with the county clerk, 
and thereupon have the same spread 
upon the tax rolls for. collection. 
The Legislature has required that 
the budget of each and every mu- 
nicipality be submitted to the excise 
board of  review’’). (3) The pro- 
vision of the charter of the city of 
Tulsa for removal of ‘chief of police 
is not exclusive, but is merely cumu- 
lative and concurrent to the juris- 
diction vested in the district court 
by statute. State v. Linn, 49 Okl, 
526, 153 P 826, AnnCasi1918B 139. 
(4) The state has a Sovereign in- 
terest in enforcing general laws 
against traffic in intoxicating liquors, 
gambling, and prostitution,in the city 
of. Tulsa, and hence the city char- 
ter does not supersede the _ state 
laws on such matters. State v. Linn, 
supra. (5) A general law declaring 
a state policy regarding the prohibi- 
tion of gambling or regulation of the 
sale of intoxicants supersedes any 
special charter rights that have been 
given in regard thereto. Mix v. Nez 
Perce County, 18 Ida. 695, 112 P 215, 
32 LRANS 534. 

[c] “The government of schools 
and the employment and discharge 
of teachers are not municipal af- 
fairs and, by virtue of the constitu- 
tional provision referred to, the state 
law controls whenever a conflict 
arises.” Vallejo High School Dist. 
ae 43 Cal. A. 359, 362, 185 P 


[d] California Const. art § 6, 
providing that municipal charters 
prevail over general laws in munici- 
pal affairs, relates only to cities and 
towns and not to San. Francisco, 
which is a consolidated city and 
county, partaking of the nature of 
both, except in so far as that sub- 
division of the state possesses and 
exercises municipal functions and 
constitutes a city as distinguished 
from a county, the power of the leg- 
islature to enact general laws for 
the government of counties, including 
San Francisco, remaining unaffected: 
by. the section. Nicholl y, Koster,’ 
157 Cal, 416, 1083 P. 302. | 

[e] In New York (1) the fact that! 


note number, | 


g 
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thorized by the constitution,?? and a ‘‘home rule 


act’’ is one of the general laws of 
behalf.?8 


whose charters 


provisions of a city charter prevent 
the payment to officers and employees 
in the military service of the extra 
compensation authorized by Military 
L. § 245, as amended by L. (1917) 
ec 435, does not prevent such payment, 
Since those provisions of the charter 
must. be deemed modified or sus- 
pended by implication so far as nec- 
essary to give effect to the act of 
1917. Henn v. Mt, Vernon, 198 App. 
Diy. ,152,,,189 NYS 861, 2) “The 
Optional City Government Law is a 
general act, which had for its pur- 
pose the giving to the inhabitants 
of every city, whether organized un- 
der general or special law, the right 
to adopt, by the votes of its electors, 
a simplified form of government, a 
Simplified method of -exercising its 
corporate powers, and the right to 
declare which particular plan as de- 
fined by that act it would adopt,” 
and the law is applicable to the city 
of Niagara Falls, but the provisions 
of the city charter should be recon- 
ciled with that act provided that can 
reasonably be affected. PEO5 UV: 
Thompson, 187 NYS 395, 398 [aff 
196 App. Div. 923 mem, 187 NYS 949 
mem]. (3) Existing limitations on 
the powers of municipalities exist- 
ing either under special or general 
laws still continue, notwithstanding 
the Home Rule Act (General City 
Law). Brooklyn City R. Co. v. 
Whalen, 111 Mise. 348, 181 NYS 208 
[aff 191 App. Div. 737, 182 NYS 283 
which was aff 229 N. Y. 570, 128 NE 
215]. (4) The city of Rochester can- 
not pass a valid local law which 
transcends the constitution of the 
state or a general statute, and so 
far as its provisions are found to 
be in conflict with the constitution 
or with the General Election Law, 
it is void and of no effect. Bareham 
v. Rochester, 220- NYS 66 (for the 
Hlection Law is a general law; it 
concerns the whole state, and it does 
not touch the government, property, 
or affairs of cities). 

{f] In Texas, the legislature hav- 
ing power, which it exercised by en- 
acting Rev. St. art 2876, as amended 
by Act March 30, 1917 (Acts ,35th 
Leg. c 169 § 1; Vernon Civ. St. Annot. 
Suppl. [1918] art 2876), to regulate 
increase of school tax rates by cities 
of over five thousand within the 
home rule amendment, and to require 
such increase to be effected by a 
majority vote of qualified taxpaying 
voters, a city cannot defeat such stat- 
ute by a charter provision provid- 
ing no method of changing the 
school tax rate other than by 
charter amendment, which could be 
effected by a majority of all qualified 
voters, thus in effect destroying the 
power of the legislature. Zane-Cetti 
vy. Fort Worth, (Civ. A.) 269 SW 130. 

22. Jackson v. Vedder, 209 Mich. 
291, 176 NW 557; State v. King 
County Super. Ct., 67 Wash, 37, 120 
P 861, 864, LRA1915C 287, AnnCas 
1913D 78 [quot Ewing v. Seattle, 55 
Wash. 229, 104 P 259]. : 

[a] “The two provisions must be 
construed together and made to har- 
monize if possible.” McGill v. 
Hedges, 62 Wash. 274, 277, 118 P 635. 


‘A. clause in an act declaring that ‘‘this 
act shall apply to all cities and towns in this state, 
anything in their charters to the contrary notwith- 
standing,’’? makes the act operative in those cities 
have contrary provisions.?* 
stitutional provision that municipalities shall have 
authority to exercise all powers of local self-goy- 
ernment and to adopt and enforce within their 
limits such loeal police, sanitary, and other similar 
regulations as are not in conflict with the general 
laws, does not deprive the legislature of the right 
to exercise its police power by general laws operat- 


the state in this 


A con- 


See Whitehead v. Vienna, 10 Ga. A. 
337, 73 SE 533 (a local law for the 
county of Dooly, in which the city of 
Vienna is located, providing that 
county convicts shall work the main 
streets of the city, does not affect 
the validity of a provision in a char- 
ter authorizing the mayor and coun- 
ceil to require all male residents of 
certain ages to work the city streets; 
for both the local law and the char- 
ter provision can be enforced, and 
there is no conflict between the two); 
New Orleans v. Ernst, 155 La. 426, 
99 S 391 [foll New Orleans vy. Poulet, 
155 La. 435, 99-S 394; New Orleans 
v. Hartman, 155 La. 436, 99 S 394; 
New Orleans v, Compagnet, 155 La. 
437, 99 S. 395], (Act, [1910], We. 150, 
regulating the production and sale 
of milk and milk products under su- 
pervision of the state board of health, 
does not conflict with Act [1912] 
No. 159, being the charter of the 


city of New Orleans, and providing’ 
shall ; 


that the commission council 
regulate the location and inspection 
and cleansing of dairies, etc. and 
effect may be given to the provisions 
of both statutes, and the act of 1910, 
which is a general law, is not re- 
pealed by the city charter); Ex p. 
Tarling, (Mo.) 241 SW 929 (St. Louis 
City Charter art 1 §§ 1, 2, art 4 § 23, 
authorizing the board of aldermen 
to exercise all the powers of the 
city by all necessary or proper 
means, ete., and art 20 to the same 
effect, are in harmony with Rev. St. 
[1919] § 7674, authorizing the mayor 
and common council to regulate and 
control the use of all rights, fran- 
chises, and privileges granted by the 
city, and to license, tax, and regu- 
late automobiles, occupations, etc.); 
and generally Statutes [36 Cyc 1146]. 

23. Crary v. Marquette Cir. Judge, 
197 Mich. 452, 454, 163 NW 905, 166 
NW 954 (‘charters adopted pursu- 
ant to its provisions must square 
with it’). 

{a] In New York ‘‘the Home Rule 
Bill grants powers in addition to and 
not in’ substitution of the charter 
provisions, and is intended to supply 
omissions. Charters that contain all 
necessary powers require no aug- 
mentation,’ Gibbs v. Luther, 81 
Mise. 611, 616, 143 NYS 90, 94" [aff 
158 App. Div... 951 mem, 148 NYS 
1118 mem] [quot Schieffelin v. 
Henry, 123 Misc. 792, 206 NYS 172, 
175 (aff 211 App. Div. 850 mem, 207 
NYS 914 mem)]. 

24. In re Senate Resolution Re- 
lating to Senate Bill No. 1, 12 Colo. 
290, 21 P 484; In re House Resolu- 
tion Relating to House Bill No. 116, 
12 Colo. 289, 21 P 484. 

25. Silvey v. Montgomery County, 
273 Fed. 202 (a ease in Ohio), 

26. See supra §§ 289-294 

27. Connelly v. Bridgeport, 104 
Conn. 238, 132 A 690, 693 (‘“Not only 
is this true of those provisions which 
are on their face inconsistent with 
the act, but of any others which upon 
examination and analysis are found 
to hamper or interfere with its work- 
ability’’). t' 

28. State Wilson, 12 Lea 
(Tenn,) 246. 


Vv. 


ing uniformly throughout the state.2° Where 'a mu- 
nicipality has no inherent or constitutional right 
of self-government,?® provisions in its charter or 
ordinances inconsistent with a later general act of 
the legislature are repealed by the latter.?7 
eral law merely permissive does not apply to a 
municipal corporation whose charter clearly makes 
provision in a different and incompatible mode.?% 
But a self-chartered city?® is sometimes constitu-: 
tionally authorized to enact an ordinance in respect 
of a local and municipal matter in conflict with a 
statute,*° although in one jurisdiction, at least, a 
city having a freeholders’ charter, so-called, is sub- 
ject to general laws, even in municipal affairs when 


A gen- 


29. See supra §§ 27, 175. 

30. See Newton v. Ft. Collins, 73) 
Colo. 380, 241 P 1114; Glens Falls 
Saat a 208 App. Div. 238, 203 NYS 


[a] In California (1) a city which: 
has amended its charter, so as to 
come under Const. art i § 6, as 
amended in 1914, authorizing cities 
having a freeholders’ charter to em- 
power themselves to make and en- 
force laws and regulations in re- 
spect of municipal affairs, subject. 
only to the restrictions and limita-. 
tions in their charters, is not sub- 
ject to general laws in matters con- 
cerning municipal affairs, except as 
the charter itself may provide. Heil- 
bron v. Sumner, 186 Cal. 648, 200 P. 
409. See Sunter vy. Fraser, 194 Cal. 
337, 228 P 660. , (2) The. granting, 
of franchises for street railroads be- 
ing a municipal affair, the charter 
provisions of San Diego relating, 
thereto will govern over the Brough- 
ton Act, but with respect to fran- 
chises for interurban railroads as fp, 
which the city charter is silent the 
act governs. San Diego v. Kerck- 
hoff, 49 Cal. A. 478, 193 P 801. ; 

[b] In Oklahoma (1) a city char- 
ter, when adopted by the people and. 
approved by the governor, pursuant, 
to Const. art 18 § 3a, becomes the, 
organic law of the city, and the, 
provisions, thereof supersede all laws, 
of the state in conflict with: such 
charter provisions, in so far as such 
laws relate to purely municipal mat-. 
ters. State v. Callahan, 96 Okl. 276, 
221 P 718 (the nomination and eléc- 
tion of municipal officers is a matter 
of purely municipal concern, which. 
may be provided for by the chartér 
of a self-governing city). See Caruth 
Ven, State, . LOL) OKI; 935, 12235) Pl see 
In re Okmulgee’s Initiative Pet.,..89 
Okl. 134, 214 P 186; Watts. v. State, 
77 OK. 199, Levee 797; State v. Linn, 
49 Ol. 526, oe 826, AnnCasi918B 
139. (2) ‘But provisions of such, 
charter cannot supersede the state 
statutes relative to annexing addi- 
tional territory to the city where 
no application is made or consent 
given by the owners of such terri- 
tory. Barton vy. Stuckey, 248 P 592. 

[ec] “Ihe form of government of 
a charter city being purely a matter 
of municipal concern, the provisions 
of the charter must control in both 
the matter of declaring the form of 
government to be adopted and the 
distribution of municipal powers and 
duties among the municipal officers.’’, 


Hinz v. Hubbard, 95 Okl. 164, 167, 
216 P 440. 
{d] “The matter of erecting a 


dam for the purpose of impounding, 
water for use in the public water 
system carried on by the city of 
San Diego for the benefit of itself 
and its inhabitants is exclusively a 
municipal affair.” Heilbron v. Sum-: 
ner, 186 Cal. 648, 651, 200 P 409. 
[e] The paving of streets in- 
volves nothing but a purely munici- 
pal matter, and is not controlled by 
the general laws of the: state, but; 
by the provisions of the city charter. 
Heres Vermackett, 19. Ok 315, Goa 
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the subject matter is not covered by the charter ;*! 
and where the charter provisions conflict with the 
general laws of the state in matters not purely mu- 
nicipal, the former must give way.*? 
held that a charter provision must prevail against 
any inconsistent provision of the prior general Taw. BS 
Under a constitutional provision that city charters 
shall be consistent with, and subject to, the consti- 
tution and laws of the state, a charter will not 
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It has been 


clear.*° 


[§§ 310-311 ” 


be held invalid in toto because a few of its pro- 
visions conflict with general statutes.** 
is in a statute incorporating a municipality a pro- 
viso limiting its authority, which is inconsistent 
with the power previously given in the same act, 
the limit controls the general terms of the act.*® 
A general law does not repeal a special or local 
law by implication, unless the intention to do so is 


Where there 


VII. JUDICIAL SUPERVISION OF POWERS GENERALLY;*? DETERMINATION OF 


: [§ 311] A. In General. 


The subject of judicial 
control of municipal corporations is to a great extent 
considered in this work under the titles discussing 
specifically the methods by which the validity of 


REASONABLENESS OF ACTION 


[By Juan D. Miranpa] 


tioned.8 


the exercise of the municipal power may be ques- 


* [f] The supplying of water by a 
city to outside territory, when in- 
cidental to the main purpose of sup- 
plying water to its own inhabitants 
is a “municipal affair’ of the city, 
within Const. art 11 § 6, providing 


that the charters of cities “except 
in municipal affairs’ Shall be con- 
trolled by general laws, and the 


charter of the city prevails over the 
general legislation embodied in Act 
March 27, 1897, St. (1897) p 182 ¢ 
121, authorizing a city, having in its 
supply more water than is necessary 
for its inhabitants, to sell the sur- 
plus, ete. South Pasadena v. Pasa- 
dena Land, etc., Co., 152 Cal. 579, 93 


P 490. 

fg] The subject of the removal of 
officers of a city and county, by 
means of a recall, when provided for 
in a special charter, is a municipal 
affair, and is not subject to, or con- 
trolled by, general laws inconsistent 
therewith. Scheafer v. Herman, 172 
Cal. 338, 155 P 1084 (where the spe- 
cial charter of a city contained a 
complete scheme for the recall of 
officers, which omitted the require- 
ment that the petition therefor 
should bear the date of signature of 
each signer, the legislature could not 
thereafter make applicable to mu- 
nicipal recalls a statute making that 
requirement, which constituted an 
additional burden to the recall, .in- 
consistent with the charter). 

‘ [h] In Missouri (1) the city of 
St. Louis, under its charter, is au- 
thorized to legislate as to sewers 
without regard to general state laws 
touching the same subject matter. 
Bates 'v. Comstock Realty Co.. 306 
Mo. 312, 267 SW 641, 646: [foll Bates 
v. Sickle, 267 SW 647] (“matters of 
essentially local municipal con- 
cern’’). (2) In so far as Kansas 
Gity Charter art 10, relating to parks, 
attempts to regulate the practice of 
the circuit courts contrary to the 
general laws of the state, the char- 
ter provisions control, in accordance 
with the statutory enactment that, 
after ratification and adoption, the 
charter should supersede all laws in 
the’ state then in force in terms gov- 
erning or pertaining to cities of that 
class. Kansas City v. Ward, 134 Mo. 
172, 35 SW 600 [foll State v. Field, 
99 Mo, 352, 12 SW 802; and Kan- 
sas City v. Scarritt, 127 “Mo. 642, 29 
SW 845, 30 SW call 

31. Sacramento v. Adams, 171 Cal. 
458, 153 P 908 

{al “OA city cannot claim to be 
exempt from general laws relating 
to municipal affairs (1) if there is 
no provision relating to such affairs 
in the charter under which it is act- 
ing, whether such charter is one 
framed- by itself or was given to it 
by the legislature.” Fragley -v. 
Phelan, 126 Cal. 


[quot Dudley v. Los Angeles County 
Super. Ct., 13 Cal. A.’ 271, 110 P 146, 
149 and foll in Dinan v. San Fran- 
cisco County Super. Ct., 6 Cal. A. 217, 
91 P 806]. (2) Where a city char- 
ter contains no reference to an 
election contest, but merely provides 
after an enumeration of powers that 
the council shall have full power to 
pass ordinances upon any other, sub- 
ject of municipal control, or to tarry 
into effect any other powers of the 
municipality, and there is no ordi- 
nance of the city establishing a mode 
of proceeding in election contests, 
the general law prevails as to the 
contest of election of a city officer. 
Dudley v. Los Angeles County Super. 
Ct., supra. (38) “Where no special 
procedure is outlined touching a mu- 
nicipal subject, the state law always 
controls by force of the _ constitu- 
tion.” “Hyde -v. Wilde, 51 Cal, A. 82; 
89, 196 P 118; 

c2. Jones v. Kennedy, (OkKl.) 247 
P 53; Fossett v. State, (Okl, Cr.) 245 
P 668. 

{a] In Florida there is no author- 
ity authorizing the provision of a 
self-adopted charter to supersede and 
entirely nullify the provision con- 
tained in a legislative enactment. 
Merrell v. St. Petersburg, 109 S 315: 

83. Brackett y. Peo., 72 Tll. 593, 
595 (had the date of the charter been 
prior to that of the general law, it 
might have been plausibly said that 
the general law superseded the pro- 
vision of the charter). 

34. Brooks v. Fischer, 79 Cal. 178, 
21 P 652, 4 LRA 429-[foll In re 
Strand, (Gal.) 21 PP’ 654): 

35. Tatum v. Tamaroa, 14 Fed. 
103, 9 Biss. 475. And see Statutes 
[36 Cye 1161, 1162]. 

36. Welch v. Niagara Falls, 210 
App. Div. 170, 205 NYS 454. 

37. Over regulations dealing with 
nuisances see infra § 532. 

Encroachment by judiciary on leg- 
islature generally see Constitutional 
Law §§ 887-392. 

38. Cross references: 

Certiorari §§ 67-73. 
Habeas Corpus § 238. 
Injunctions §§ 407-418, 
Mandamus § 196 et seq. 
Prohibition [32 Cyc 601]. 

39. Cal.—Curtis v. Los Angeles, 
172 Cal. 230, 156 P 462. 

Ill.—Peo. v. Grand Trunk Western 
R. Co., 232 Tll. 292, 88 NE 839. 

Iowa.—Lytle Inv. Co. v. Gilman, 
201 Iowa 603, 206 NW 108. 

Ky. —Lagrange v. Overstreet, 141 
Ky. 48, 1832 SW 169, 31 LRANS 951. 

Mich. —Hyma v. Seeger, 233 Mich. 
659, 207 NW 834. 

J.—Nelson vy, (Sup.) 
Y.—Admiral Realty Co. v. New 


N. Kearny, 
ce ak 299. 
yor ik, 206 N. Y. 110, 99 NE 241, Ann 


883, 395, 58 rf 923 1 Casi914A 1054; New York City Fire 


Courts hesitate to interfere with the ac- 
tions of municipal authorities within the limits of 
their powers,®® and generally will not interfere so 
as to control or supervise such action*® except in 


Dept. v. Gilmour, 149 N. Y. 453, 44 
NE 177, 52 AmSR 748. 


N. C.—Hudson v. Greensboro, 185 
N..C. 502, 117 SE 629. 
Oh.—Robertson vy. Canton, 20 Oh 


NPNS 188; Stadler v, Cleveland, 4 
OhNPNS 649. 

Pa.—Andrews y. Philadelphia, 25 
Pa. Dist. 1055, 1060 [cit Cyc]; Shrack 
v. Coatesville, 6 Pa. Dist. 425, 19 Pa. 
Co. 334; Easton City v. Messinger, 42 
Pa. Co. 658. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102; Bautista v. Angeles, 
34 Philippine 580. 

S. C.—Stone v. Greenville, 118 S. C. 
407, 102 SE 755. 

W. Va.—Charleston v. Littlepage, 
an Va. 156, 80 SH 131, 51 LRANS 

Wis.—State v. Milwaukee, 150 Wis. 
616, 138 NW 76. 

Que.—Robert v. Notre-Dame 
Stanbridge, 38 Que. K. B. 53. 

40. . Ala.—Horton vy. Southern R.. 
Co.,. 173 Ala. 231, 53 S$° 531, AnnGas 
1914A 685. 

Cal.— Ex p. Hadacheck, 165 Cal. 
416, 1382 P 584, LRA1916B 1248 [aff 
239 U.S. 394, 36 SCt 143, 60 L. ed. 
348, AnnCas1917B 927]. 

Ill. — Klever Shampay Karpet 
Kleaners v. Chicago, 323 Ill. 368, 154 
NE. 1381; Peo. v. Grand Trunk West- 


de 


ern Rv Co: 232° Ill. ' 292) 83 Nb s39- 
Leonard v. Garland, 190 Ill. A. 216. 
Iowa.—lLytle Inv. Co. v., Gilman, 


201 Iowa.603, 206 NW 108. 


Ky.—Lagrange v. Overstreet, 141 
ree 43, 132 SW 169, 31 LRANS 
La.—Gibson v. Baton Rouge, 161 


La. 637, 109 S 339; Waters Pierce 
Oil Co. v. New’ Iberia, 47 Ia. Ann. 
S687 Diese S438 

Mich.—Hyma v. Seeger, 233 Mich. 
659, 207 NW 8384 

N. J.—O’Connell y. Bayonne, (Sup.) 
134 A 549; Nelson v, Kearny, (Sup.) 
132: A299. 

N. Y.—New York v. Hewitt, 91 
App. Div. 445, 86 NYS 832. 

N. C.— Hudson v. Greensboro, 185 
Nee} 502, 117 SB 629; Jones v. North 
Wilkesboro, 150 N. C. 646, 64 SE 866; 
Rosenthal v. Goldsboro, 149. N. C. 
128, 62 SE 905, 20 LRANS 809, 16 
AnnCas_ 639; Southern Ee SCO: saws 
Mecklenburg County, 148 N., C. 220, 
61 SE 690. 

Oh.—Dayton vy. S. S. Kresge Co., 


114 Oh. St. 624, 151 NE 775. 
PY aa ee v. Willamina, 250 P 
Pa.—Serencse y. Filbert, 29 Pa, 
Dist. 190. 
Philippine.-—U. S. v. Joson, 26 


Philippine 1; Case v. La Junta de 
Sanidad, 24 Philippine 250) hats wae 
Ten xu, 24 Philippine 1. 

S. C.—Stone y. Greenville, 113 S; Cc, 
i SE 755. 


Va.—Charleston v. Littlepage, 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 
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cases of abuse.*? Municipal ordinances or regula- 
tions duly enacted have the same force and effect 
as a statute or a legislative enactment,*? and courts 
have no power, in the absence of authority granted, 
to suspend the operation of an ordinance or regu- 
lation so enacted in a particular case.44 A munici- 
pal corporation may not be compelled to perform a 
duty not enjoined on it by charter or other stat- 
utory law.** Courts may, however, exercise control 
over the administrative functions of a municipal 
corporation,*® and will compel the performance of 
an absolute ministerial duty.*® While due regard is 
given by the courts to the legislative power “vested 
in municipal bodies by the state, and ordinances 
and by-laws treated as local legislation by lawful 
authority,*” yet it cannot be said that the judges 
manifest the same judicial hesitancy to nullify an 
ordinance as they do to nullify an act of the general 
assembly,*® although the full measure of legislative 
discretion seems to be conceded to the legislative 
body of the municipality as of the state.‘ 

Courts of equity have no general supervisory 
power over the government of municipal corpora- 
tions,°° or over the acts and proceedings of their 
governing bodies,®t except in those cases falling 
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under some recognized head of equitable jurisdic- 
tion.? A court of equity has no right to interfere 
and reform a municipal ordinance or regulation®* 
or declare it invalid®* on the ground of mutual mis- 
take. 

Fiscal management. The courts cannot assume 
to administer the affairs of municipalities in the 
disbursement of their public revenues.*® 

Contracts.°7 Municipal ordinances or regulations 
of a contractual character are subject to judicial 
investigation in the same manner and for the same 
purpose as the contracts of private corporations.®* 

Where a parliamentary question has been deter- 
mined by a municipal council, the courts will not 
review or disturb their ruling.>® 

[§ 312] B. Motives for Enactment or Other Mu- 
nicipal Action—l. In General. As a general rule 
the motive of the governing body of a municipal 
corporation in passing an ordinance or regulation 
does not affect its validity.°° It is generally held 
that courts cannot inquire into the motives of mem- 
bers of a municipal council or other municipal gov- 
erning body for the purpose of determining the 
validity of ordinances or regulations enacted by 
them in the exercise of their powers.*t Some courts 


73 W.. Va. 156, 80 SE 131, 51 LRANS 
353. 

Wis.—State v. Milwaukee, 150 Wis. 
Mab 138 NW 76. 

C.—In re United Bldg. Corp., 
mia. 18 B. C. 274, 13 DomLR 593 
[app dism [1915] A.C. 845, 19 Dom 
LR 97, 6 WestWkly 1335]; Haggerty 
we) Victoria, 4B. 'C.- 163; 

Man.—Kelly v. Winnipeg, 12 Man. 
87. 

Ont.—Wilson v. Ingersoll, 38 Ont. 
L. 260, 11 OntWN 247; Rogers v. 
Toronto, 33 Ont. L. 89, 7 OntWN 600, 
‘21 DomLR 475; Hair v. Meaford, 31 
Ont. L. 124, 6 OntWN 115, 26 OntWR 
454, 20 DomLR 475 [dism app 5 Ont 
WN 868, 25 OntWR_ 689]; Re 
O’Meara, 11 Ont. 603; Re Simpson, 3 
OntWN 503, 20 OntWR 874, 1 DomLR 
15. 

41. Peo. v. Grand Trunk Western 
HR. 0Co., 2321115292) 83. NB 3839 ° Re 
Simpson, 3 OntWN 503, 20 OntWR 
874, 1 DomLR 15; and cases supra 
note 40. 

42. See supra § 286. 

43. New York v. Hewitt, 91 App. 
Div. 445, 86 NYS 832 

44. Horton v. Southern R. Con, Lis 
en 231, 55 S 531, AnnCas1914A 685. 

U. S.— East St. Louis. Va Or vps,; 
120" Uv. See O00 AF SC. 739). 30° LA ed. 

Ind.—Valparaiso v. Gardner, 97 
Ind. 1, 49 AmR 416. 

Iowa.—Swan v. Indianola, 142 Iowa 
731, 121 NW 547. 

Ky.—McKnight v. Broadway Inv. 
Co., 147 Ky. 535, 145 SW 377. 

Md.—Pumphrey y. Baltimore, 47 
Md. 145, 28 AmR°“446. 

N. Y.—Weston v. Syracuse, 158 
N. Y. 274, 53 NE 12,.70 AmSR 472, 
43 LRA 678; Talcott v. Buffalo, 125 
N. Y. 280, 26 NE 2638; Peo. v. Have- 
meyer, 3 Hun 97 note, 4 Thomps. & C, 
365, 16 AbbPrNS 219, 47 HowPr 494; 
Peo. v. Gleason, 8 NYS 728 [rev on 
other grounds 121 N. Y. 717, 25 NE 
41) Reo. viecroy,, 2 NYS 114. 

Pa.—Seitzinger v. Tamaqua, 187 
Pas 539,; 414 Aa 404; "Howard. Vv. 
Olyphant, PST Pas lol ea lesAny 205. 

46. See Mandamus § 196 et seq. 

47. . Kepner v. Com., 40 Pa. 124. 

48. Greensboro v. Ehrenreich, 80 
Ala. 579, 2 S 725, 60 AmR 130. 

49.. Knapp, etc., Co. v. St. Louis, 
156 Mo. 848, 56 SW .1102; Estes v. 
Owen, 90 Mo. 113, 28 SW 133; Seibert 


sV. Tiffany, 8 Mo. A. 33, See also 
supra § 236. 
50. Lockwood v. Portland, 288 


Fed. 480; Phelps v. Watertown, 61 
Barb. (N. Y.) 121. 


51. Phelps v. Watertown, supra. 

52. Phelps v. Watertown, supra. 

53. Peo, v. Grand Trunk Western 
R._ Co., 232 Til) 292, 83) NEY 839: 

54 Peo. v. Grand Trunk Western 
R.. Co., supra. 

55. Mistake as ground of equitable 


jurisdiction generally see Equity 
§§ 62-69. 
56. Bentonville v. Browne, 108 


Ark. 306, 158 SW 161; Browne v. 
Bentonville, 94 Ark. 80, 126 SW 93; 
Peo. v. Detroit, 28 Mich. 228, 15 AmR 


202. 

in 2] “The rule ...is well stated 
Browne v. Bentonville, 94 

ree 80, 126 SW 93.” Bentonville 


v., Browne, 108 Ark. 306, 312, 158 SW 
161. 

[b] Debts for local purposes.— 
The courts cannot compel a munici- 
pal body to contract debts for local 
purposes against its will. Peo. v. 
Detroit, 28 Mich. 228, 15 AmR 202. 

Fiscal management generally see 
infra XIX in 44 C, J, 


57. STH ETL contracts generally | 


see infra § 9 et seq. in 44 C. J. 

58. U. S.—Field v. Barber Asphalt 
iPaiveCo., Lot Uy o CLS, seth wed, 
48 L. ed. 1142. 

TIowa.—Swan v. Indianola, 142 Iowa 
Wolo t4Os ol 2d IN Wig 47. 


Ky.—McKnight v. Broadway Inv. ' 


158 | 
NE 12, 70 AmSR 472, ' 
Talcott v. Buffalo, 125 | 


Co,, 147 Ky, 535,,145'SW 377: 

N. Y.—Weston v. Syracuse, 
INDY. 274,53 
43 LRA 678; 
N. Y. 280, 26 NE 263. 

Pa.—Seitzinger v.. Tamaqua, 187 
Pa, 7539, \V4loP AY “454°35 Howard. We 
Olyphant, 181 Pa. 191, 387 A 258. 

59. Davies v. Saginaw, 
NW 667. 

60. Ark:—Helena v,. Miller, 88 Ark. 
263, 114 SW 287. 

Cal.—In re Sumida, 177 Cal. 388, 

Catholic Bishop v. 


170 P 823. 

I1l.—Chicago 
Palos Park, 286 Ill. 400, 121 NE 561; 
Murphy v. Chicago, etc.,,R. Co., 247 
Ill. 614, 98 NE 381. 

Ind.—Schmidt v. Indianapolis, 168 


Ind. 631, 80 NE 632, 120 AmSR 385, 


14 LRANS 787. 

La.—New Orleans y. Griffin, 147 La. 
1089, 1091, 86 S 554 [eit Cyc]; Villa- 
vaso v. Barthet, 39 La. Ann. 247,1 8S 


ays 
Minn.—Higgins v. lacroix, 119 
Minn. 145, 187 NW 417, 418, 41 


LRANS 737 [cit Cye]. 
Okl1.—Finkelstein © v. 
Okl. 297, 284 P 187. 
Pa.—Pottsville Borough vy. Potts- 
ville Gas Co., 39 Pa. Super. 1 


Sapulpa, 106 


87 Mich. | 


Va.—Roanoke vy, Fisher, 137 Va.. 75, 
119 SE 259; . 

Wash.—Cornelius v. Seattle, 123 
Wash, 550, 213 P 17. 

Wis.—State v. Baxter, 171 Wis, 193, 
176 NW 770, 

Glo miLy. S.—Detroit United R. Co. 
Vy. Detroit, 255 U.S: 171,41 sCte 285, 
65 L. ed, 570. 

Ala.— Clements _v. Birmingham 
Commn., 109 S158; Pilcher v. Dothan, 
207 Ala. 421, 93 S 16; Crampton v. 
Montgomery, 171 Ala, 478, 482, 55 S 
122, 124 [quot Cyc]; ‘Albes v. South- 
ern=R. Co.,, 164 Ala. 356, 55 JS 327. 

Ariz.—Mosher v, Pheenix, 20 ‘Ariz. 
50,5 lsd, een. 

Ark.—North Little. Rock v. ‘Rose, 
136 Ark. 298, 206 SW 449; Little acti 
R., ete., Co. v..Dowell, 101 Ark. 22 
142 SW 165, AnnCasi1913D. 1086. 301 

Cal.—In re: Sumida, 177. ‘Cal., 388, 
170 PB 823; Hadacheck ae Alexander, 
169 Cal. ules 147 P 259;,.In re Smith, 
143 Cal, 368,.77.P 180; "Dx p. McCoy, 
10 Cal. A, 116,101 P 419; Exp. ¥pne, 
7 Cal. Al 440, 94 P 594, 

Ga.—Melnick, v, Atlanta, 147, Ga. 
525, 94 SE 1015. 

Ida.—Moore v.. Ashton, 36 Tda., 485, 
211 P 1082.32 ALR 1512. 

Tll.—Wolback. v... Rubens, ° 307", ‘Ti. 
186, 138 ‘NE 521; Peo.“ v. Corn Prod- 
ucts . Refining Co.,. 286... 111., 226, 2d 
NE 574; Chicago Catholic Bishop Ni. 
Palos, Park,, 286 Ill. 400,,.121 NE.561; 
Murphy v. Chicago, ete., RR. Coz, 247 
Ill. . 614, ,93.-NE..381;. Reo... v. -Grana 


| "Trunk Western R. Co., 232 Ill. 292, a3 


NE: 839;- Péo, --v. Gregier, 138 Ti, “404, 
28 NE 812: ‘Meyer v. Teutopolis, 131 
TI, “552 23 NE 651; Lockwood, etc, 
Ow Ni. ‘Chicago, 214° Tl. AS 25: Heo, 
v. Chicago, 154, Ill. ‘A.. 578;,\Peo,:. , 
Wiebolt, 138 Tll, A. 200 [aft 233. nl 
572, 84 NE 646]. 

Ind:—Gardiner v. Bluffton, 173 T id. 
454,89 NE 8538, 90 NE 998, Ann 
19124, 713; Schmidt. v. Indjanapolig, 


{168 Ind, 634, 80 NE, 632, 120. APSE 


385,14 LRANS 787; Lilly sv. a 
dianapolis, 149 Ind. 648, 49 NE..88 
Windle v. Valparaiso, (A.) 113 Ni 
429, 

Iowa.—Swan v. Indianola, 142. Towa 
731,.121. NW. 547;. Buell: v.,.Ball,:. 20 
lowa 282. 

Ky.—O’Bryan y, Highland Apart- 
ment Co., 128 Ky. 282, 108, SW. 257, 
33 KyL 349, 15 LRANS 419... ° oe 

La;—State v. Davidson, 50 ‘La. Ann. 
1297, 24. .S 324, 69 AmSR 478, .: 

Mass.—Paine v. Boston, 124 Mass. 
486. 

Mich,—Peo. v. Gardner, 143 Mich. 
104, 106 NW 541. 


‘998 [43 C.J.) 


in stating the rule have qualified it in various lan- 
‘guage, as for instance, that the legislative motive 
“will not be considered except as it may be disclosed 
-ou the face of the ordinance or regulation, or 
inferable from its operation and effect; and that, 
-where the facts as to the situations and conditions 
-are such as to establish the exercise of the police 
power in such a manner as to oppress or discrimi- 
mate against a class or an individual, the -courts 
may consider and give weight to the wrongful mo- 
tives, inducing the passage of a municipal ordinance 
‘or regulation, in determining its validity.°?% 
-rule is limited to purely legislative acts of the eorpo- 
‘ration,®* and does not apply to acts in the exercise 
of its ministerial or administrative powers ;°+ and 
“as a general rule courts may inquire into the mo- 
:tives inducing municipal action when such action 
as of an administrative or ministerial character ;°° 
‘as, for instance, when the municipality acts in its 
‘contractual or proprietary character. 
-when the municipal government acts in a proprie- 
‘ary, not legislative, capacity, it has been held that 
‘the courts: cannot inquire into the motives of the 
governing body, for the purpose of determining the 
validity. of the particular act, except perhaps in 


‘ Mo.—Kansas City v. Brown, 
Mo. 1,.227,SW_ 89; 
NGAS) 365 SW 9965 
gan, 73. Mo. A, 336. 

Nebr.—Omaha, ; 
Omaha, . 
‘ete., 
‘Co., 208 NW 126]; Cole v. Culbertson, 
86 ‘Nebr. 160, 125 NW 287; Enders v. 
‘Friday, 78 Nebr. 510, ripe NW 140, 
‘15 AnnCas 685. 

N. J.—Moore v. Haddonfield, 62 
'N, ie Tee S860 792. 41 A 946. 

os Y-—McCabe v. New York, 213 
Nz 468, 107, NE. 1049 [mod 155 
Ree “Div. 262, 140 NYS 127]; Kit- 
tinger Nv. Buffalo CRRA Ct es C.Or lO OsING Ys, 
Bel, DA ‘NE 10815. Reo. v. Prendergast, 


164 NYS 1042. 

: Oki. Finkelstein Vie Sapulpa, 106 
Ok]. 297, 234 °P 187, 

Ms Pa.—Freeport Vv. Marks, 59 Pa. 253; 
‘Pottsville Borough v. Pottsville Gas 
Co 39 Pa. Super. 1. 


286 
State v. Gardner, 
Dreyfus v. Loner- 


CtCy Ste CO nev. 
208..NW 123 [foll Omaha, 


S$. C.—Douglass v. Greenville, 92 
358. “374, 75 BE 687, .49 LRANS 
‘Pehihi—Knoxville Vv... Heiskell;-. 2 


‘Tenn, Civ,,.A. 459. 

: ex.-San Antonio _ v. Walters, 
Civ.A.) . 253 SW 544; Houston Blec- 
tric. Co, v..Houston, (Civ. A.) 212 SW 


9 { 
ia? ollbota v. Fisher, 137 Va.! 


‘ts, T19 SE 259. 

‘Wash.—-Cornelius Vu Seattle, 123 
‘Wash: 550, 213°P 17; Shepard v. 
Seattle, 59 "Wash. 363, 109 P 1067, 40 


LRANS 647; Broad v. Spokane, 59 
‘Wash. 268, 109 P 1014; Wood v. 
Seattle, 28 Wash. 1, 62° P 135, 52 
LRA 369. 

Wis.—Waegner v. Milwaukee, 180 


Wis. 640, 192 NW 994; State’ v. Mil- 
waukee County Super, Ct., 105 Wis. 
651, 81. NW .1046, 48 LRA 819. 

Ont.—Re Foster, 22 Ont. L. 26, 2 
OntwN 65, 16 OntWR 1012 [app 
dism 22 Ont. L. 342, 2 OntWN 305, 18 
OntWR 195]; Matter of Neilly, 37 
Ws Cy OeB. 289. 


Que.—Menard v, Montreal, 20 Que. 
Pr. 31. 

See also Constitutional Law § 
391 


o . 

“The subject-matter in controversy 
being within the scope of the au- 
thority of the common council and 
coming within its express grant of 
power, the court cannot initiate an 
inquiry into the motive of the leg- 
islative department of the city.” 
Windle v. Valparaiso, 62 Ind. A. 342, 
1d3. NE 429, 433. 


St. R Co. v. Boulevard Transit: 


“MUNICIPAL CORPORATIONS 


Conspiracy. 


proper motives 


The | enforcement.®? 


But even 


an ordinance on 


“Although the circumstances sur- 
rounding and accompanying the pas- 
sage of the order may be givén in 
evidence, it does not by any means 
follow that the motives, reasons and 
considerations which operated upon 
the minds of the members of the 
council to induce them to vote, for 
an order which partakes so much of 
the character of legislation, are com- 
petent or proper.” Paine v. Boston, 
124 Mass. 486, 490. 

Effect of fraud see infra § 313. 

62. Soon Hing v. Crowley, 
WS: V03, nl Os Ot SCE CaO, a8 da. 
1145. 

“The rule is general with refer- 
ence to the enactments of all legis- 
lative bodies that the courts cannot 


113 
ed. 


‘inquire into the motives of the leg- 


islators in passing them, except as 
they may be disclosed on tie face 
of the acts, or inferrible from their 
operation, considered with reference 


to the condition of the country and, 


existing legislation. The motives of 
the legislators, considered as the pur- 
poses they- had in view, will always 


| be presumed to be to accomplish that 
‘which follows as the natural and 


reasonable effect of their enactments. 
Their motives, considered .as_ the 
moral inducements for their votes, 
will vary with the different mem- 
bers of the legislative body. The 
diverse character of Such motives, 
and the impossibility of penetrating 
into the hearts of men and ascer- 
taining the truth, precludes all such 
inquiries as impracticable and futile.” 
Scon Hing v. Crowley, supra. 

62144. Dobbins v. Los Angeles, 195 
U.- $9223, 25 SCt 13) 49, Ti ed.-1169, 

63. Moore v. Ashton, 36 Ida. 485, 
211 P 1082, 32 ALR 1512; Swan_v. 
Indianola, 142 Iowa 731, 121. NW 
547; McCabe v. New York, 213 N. Y. 
468, 107 NE 1049. And ‘see cases 
supra note 61. 

64. See cases supra note 63; 
infra note 65. 

Control over purely ministerial act 
by courts generally see supra § 311. 

65. Ida.—Moore y. Ashton, 36 Ida, 
485,.211 B.1082, 32 AUR 1512. 

Towa.—Swan v. Indianola, 142 Iowa 
731, 121 NW 547. 

N. Y.—McCabe v. New York, 213 
N. Y. 468, 107 NE 1049; Weston v. 
Syracuse, PTS MIN AY 274, 53, NB) 2, 
70 AmSR 472, 43 LRA 678; Talcott 
v. Buffalo, 125 N. Y, 280, 26 NE 263, 

Oh:—State v. Cincinnati Gas Light, 
ete, Co. 18, Oh.) St) 262. 


and 


[§ 313] 2. Fraud or “Corruption. 
courts have refused to permit the validity of an 
ordinance to be contested on the ground that it was 
procured to be passed by fraud’ or by the bribery 
of one or more of the members of the council.’? 
stating the rule that the courts will not inquire into 
the motives of the governing body of a municipality 
in passing an ordinance,’? some courts have qualified 
the rule to the effect that municipal ordinances may 
be impeached for fraud at the instance of persons 
injured: thereby,’? and some cases have positively 
stated that a person injured thereby may impeach 


TS§ 312-31 


ease of corruption.® 

To sustain validity. It has been hela that evi- 
dence aliunde as to the motives inducing the en- 
actment of an ordinance or regulation is admissible 
to sustain its validity.®® 
It has been held that the validity 
of an ordinance is of no consequence in an action 
against municipal authorities and others for con- 
spiracy in connection with its adoption and enforce- 
ment, unless the authorities were actuated by im- 


in their adoption. and attempted 


In some eases 


In 


the ground of fraud.’4 


A distine- 
Pa.—Seitzinger Vv. 187 
Paw: 539, 41. A. .454; 
[a] The passage of a resolution 
by a council awarding a contract for 
street lighting is not legislative, but 
a ministerial act in the nature of 
a business transaction relating to 


Tamaqua, 


the management .of municipal af- 
fairs. Seitzinger v. Tamaqua, 187 
Pa. 539, 41 A 454; Howard v. Oly- 


pang Borough,. 181 Pa. 191, ;37,-A 

66. Interest of members of gov- 
erning body in municipal contracts 
see infra § 2120 et seq. in 44 C. J. 

67. Pilcher v. Dothan, 207 Ala. 
421, 93 S 16. 

Fraud see infra § 313. 

68. Roanoke v. Fisher, 137 Va. 75, 
119 SE 259. 

69. Kelly v. Morris County Tract. 
Go.,. CN. J.) 126 A..24, 

5 Fraud and corruption see 

Selo. 

70. Buell v. Ball, 20 Iowa 282. 
See Barhite v. Home Tel. Co., 50 App. 
Div. 25, 30, 68 NYS 659 (‘the com- 
plaint imputes fraud and collusion 
to this body, but an analysis of the 
facts upon which the sweeping con- 
demnation is based fails to support 
it’); Knoxville Corp. v. Bird, 12 Lea 
(Tenn.) 121, 125, 47 AmR 326 (“there 
is nothing from which we can see 
that there was any improper or 
corrupt influence used on the legis- 
lative body of the city’’). 

71. Kittinger v. Buffalo 
Co., 160 N. Y. 877, 54 NE 1081. 

72. See supra § 312. 

73 Bix 'p, Vune,. @ Cal. Avgd 40,208 
P 594; Peo, v. Grand Trunk Western 
R. Co.,. 232 Ill. 292, 83 NE. 839; Peo. 
v. Cregier, 138 Ill. 401, 28 NE 812; 
Knapp,. ete; Co... v.. St Lous,” 156 
Mo. 348, 56 SW 1102; Glasgow v. St. 
Louis, 107 Mo. 198, 17 SW 743; Wood 
v. Seattle, 23° Wash. 1, 62 RP 185, 52 
LRA 369, 

74, Shinkle v. Covington, 83. Ky. 
420; Kansas City v. Hyde, 196 Mo. 
515, 96 SW 206; Kansas City v. Hyde, 
196 Mo. 498, 96 SW 201, 113 AmSR 
766, 7 LRANS 639. 

[a] Only in extraordinary cases, 
when public policy imperatively de- 
mands it, will courts interfere even 
where there is palpable fraud. 
Barhite v. Home Tel. Co., 50. App. 
Div, 2bs .68n NYS 659), : 

[b] That an ordinance works a’ 
hardship to a particular person will’ 
raise -no presumption of fraud. 
Shinkle v. Covington, 83 Ky. 420. 


cere) 


infra 


Tract; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


§§ 313-314] 


tion should be made between municipal action of a 
legislative character and that of an administrative 
In most of the cases wherein it has 
been asserted or decided that fraud or corruption 
may be inquired into by the courts in determining 
the validity of an ordinance or resolution, the courts 
were dealing with ordinances or resolutions of an 
Considering this distine- 
tion the rule may be stated that, while a court may 
set aside an ordinance or resolution of an adminis- 
trative character for fraud,’? and in so doing may 
consider the motives of the members of the gov- 
erning body of the municipality,’® it cannot do so 
Moore y. Ashton, 36 Ida, 485, | 


character.*® 


administrative character.7® 


755 
211 P1082, 32 ALR 1612. 
“Administrative” defined see Ad- 
ministrative 1 C. J. p 1240. 
“egislative’ defined see Legisla- 
tive 36. C. J. p 986. 
- 76. Moore v. Ashton, 36 Ida. 485, 
2144cP 10825632), ALR). 1512. 


{a] Review of decisions.—‘In cer- 
tain... decisions it is intimated 
that a court may set aside an ordi- 


nanee as invalid for fraud and in 
so doing may consider the motives 
of the members of the municipal 
council. . Such a statement is found 
in Glasgow v. St. Louis, 107 Mo. 198, 
17 SW 743. It is, however, dictum 
and the only authority cited is... 
from Dillon. .The ordinance in that 
case was plainly administrative, be- 
ing one to vacate a portion of a 
street. Again, in Knapp, etc., Co. v. 
St. Louis, 156 Mo. 343, 56 SW 1102, 
the court uses similar language, 
citing the same authority. Here 
again the ordinance was administra- 
tive, being one vacating.a street. In 
Wood v, Seattle, 23 Wash. 1, 62 P 
135, 52 LRA 369, the court said: 
‘Indeed, if the power to declare an 
ordinance which is valid upon its 
face invalid, because of the motives 
of the members of the council who 
voted for it rests with the courts 
at all, it does so only in those cases 
where actual fraud is shown.’ The 
ordinance in question was an admin- 
istrative one relating to the grant- 
ing of a street railway franchise. In 
Shinkle vy. Covingtcn, 83 Ky. 420, 7 
KyL 412 the court says: ‘We see 
no reason why the validity of an 
ordinance may not be assailed on the 
ground of fraud.’ The ordinance was 
one making it a crime to unlawfully 
hold exclusive possession of property 
belonging to the city and was there- 
fore legislative in character. The 
expression of the court therefore sus- 
tains appellant’s contention. In Peo. 
v. Cregier, 138 Ill. 401, 28 NE 812, 
the court says: ‘In the absence of 
any charge of fraud a village ordi- 
nanee is not subject to attack on 
account of the motives of the 
trustees in passing it.’ The ordi- 
nance in question was administra- 
tive in character, being one prohibit- 
ing the issuance of liquor licenses 
in certain territory which had been 
annexed to the city. In Barhite v. 
Home Tel. Co., 50 App. Div. 25, 63 
NYS. 659, the court says that an 
ordinance may be set aside where 
fraud is charged and clearly proved. 
The ordinance, however, was clearly 
administrative, involving a contract 
between ,the city and a_ telephone 
company.’ Moore v. Ashton, 36 Ida. 
485, 491, 211 _ P 1082, 32 ALR 1512. 
77. {da.—Moore v. Ashton, supra. 
Iowa.—Swan v. Indianola, 142 Iowa 
731, 121. NW 547. 
Ky.—Capital Amusement Co. v. 
Frankfort, 210 Ky. 622, 276 SW 528. 
N. Y.—wWeston v. Syracuse, 158 
NE 12, 70 AmSR EP 
a 


aN YS. 274, 53 
43 LRA 678; Talcott. v. Buffalo, 
N. Y. 280, 26 "NE 263. 

Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262. 

78 Moore v. Ashton, 36 Ida. 485, 
211. P.1082,.32. ALR 1512; Swan v. 
Indianola, 142 Iowa 731, 121 NW 547. 


MUNICIPAL CORPORATIONS 


character,7® 


determination.®°® 


79. Moore v. Ashton, 386 Ida. 485, 
211 P 1082, 32 ALR 1512; and cases 
passim this section. 


80. Ala.—Greensboro v.  WBhren- 
reich, 80 Ala, 579, 2 S 725, 60 AmR 
130. 

Iowa.—Lytle Iny. Co. v. Gilman, 
201 Iowa 608, 206 NW 108. 

Ky.—Dowdy v. Mayfield, 213 Ky. 
460, 281 SW 485. 

Md.—Baltimore vy. Bloecher, 1382 A 
160. 

Mo.—St. Louis v. United R. Co., 


263 Mo. 387, 174 SW 78. 

N. D.—Red River Valley Brick Co. 
a Grand Forks, 27 N. D. 8, 145 NW 
725. 

Oh.—Hogans vy. Columbus, 14 Oh 
NPNS 33. 

Pa.—Serenese v. 29.>, Ba. 
Dist. 190. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102. 

S. C.—Brunson vy, Voutnane 16.8. C; 
128, 56 SE 651. 

Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696. 

81. Ga.—Schlesinger y. 
161 Ga. 148, 129 SE 861. 

Ill—Hartman v. Chicago, 282 Il. 
511, 118 NE 731; Wallin v. Mitchell, 
200 Ill. A, 324. 

Kan.—Hibbard v. Barker, 84 Kan. 
848,115. P. 561. 

Ky.—Dowdy v. Mayfield, 213 Ky. 
460, 281 SW 485; Whitley v. Stephens, 
184 Ky. 277, 211 SW 770. 

N. Y.—Robinson y. Wood, 119 Misc, 
299, 196 NYS 209. 

N. C.—State v. Weddington, 188 
N. C. 648, 125 SE 257, 37, ALR 573. 

Philippine.—U. S. y., Salaveria, 39 
Philippine 102. 

Va.—Head - Lipscomb - McCormick 
oe v. Bristol, 127 Va. 669, 105 SH 
00. 

See also Constitutional Law § 390. 

€2. Ga.—Cartersville v. McGinnis, 
142 Ga. 71, 82 SE 487, AnnCas1915D 
1067. 


Filbert, 


Atlanta, 


Towa.—Edaburn vy. Creston, 199 
Towa 669, 202 NW 580. 

N. C.—Lawrence v. Nissen, 173 
N. C. 359, 91 SE 1036. 

Oh. —Day ton v. S. S. Kresge Co., 
114 Oh. St. 624, 151 NB 775. 

Pa.—Serencse v. Filbert, 29 Pa. 
Dist. 190. 

Philippine.—U. S. v. Salaveria, 39 


Philippine 102. 

Ont.—Re O’Meara, 11 Ont. 603. 

8s. U. S.—Seaboard Air Line R. 
Co. v. Raleigh, 219 Feds. 573, [aff 
242 (Ue S» 1b, 8% SOtes. 61 Loned: W217. 

Ill. — Klever Shampay Karpet 
Kleaners v. Chicago, 323 Ill. 368, 154 
NE 131; Peo. v. Chicago, 321 Ill. 466, 
152 NE 141; Peo. v. Grand Trunk 
Western R. Co., 232 Ill. 292, 83.NB 
839. 

Ind.—Watters v. Indianapolis, 191 
Ind. 671, 184 NE 482; Johnson v. In- 
dianapolis, 174 Ind. 691, 93 NE 17. 

Iowa.—Lytle Inv. Co. v. Gilman, 
201 Iowa 603, 206 NW 108. : 
a3 WE v. Bloecher, 132 A 

Mich.—Tomazewski v. Palmer Bee 


Co., 228 Mich. 565, 194 NW 571. 
Mo.—State v. Clarke, 54 Mo. 17; 
14 AmR 471. 
N. Y.—Admiral Realty Co. v. New 


York, 206. N. Y. 110, 99 NE 241, Ann 


are not for the courts to control.§! 
of the necessity or wisdom of legislation within 
the power of a municipal corporation to enact. is 
to be decided by the proper municipal authorities.8? 
If the municipal corporation has the power to pass 
the ordinance or regulation, it is neither within the. 
province*? nor within the power** of the court to. 


‘114 Oh. 


[43 C.J.], 299 


if the ordinance or resolution is of a legislative. 


[§ 314] C. Wisdom or Propriety of Enactment, 
The necessity and propriety of particular ordinances 
or regulations are primarily matters for legislative 


Matters of mere municipal policy 
The question 


Cas1914A 1054; Peo. vy. Krinka, 177 

NYS 846. : 
N. C.—State v. Weddington,’ 1&8 

N. C,, 648, 125 SH 257, 37 ALR 573, 

Oh.—-Dayton v. S. 'S. Kresge. Co., 
St. 624, 151, NE 775. 

Or. —Kershaw v. Willamina, 250 P 
235; Oregon Box, etc., Co. v. Jones 
Lumber Cour 1 Li Or, 411, 244 P 313. 

Pa.—Titusville Amusement COlZ Vs 
Titusville Iron Works Co., 286 Pa. 


1561, 184 A 481; Ellwood Lumber Co.. 


v. Pittsburgh, 269 Pa. 94,° 112 A toh 
Sarancee Ney cE UDSrk, oP Dist. 


Philippine—Case y. La Junta de 
Sanidad, 24 Philippine 250; U. S. v. 
Ten Yu, 24 Philippine 1. 

S. C.—Brunson y. Youmans, 76 §S. C. 
128, 56 SE 651, 
gah ieken v. Danville, 131 SE 

Wash.—Broad v. Spokane, 59 Wash. 
268, 109 P 1014 
og ERE gq ruse v, Johnson, [1898} 2 

Can.—West Vancouver v. Ramsay, 
53 Can. S. C. 459, 30 DomLR 602, 10 
WestWkly 1184; Montreal v. Béau- 
vais, 42 Can. S, ‘GC. 211 [allowing app 
17 Que. K. B. 420 (dism app 30 Que. 
Super. 427) ]. 

B. C—Blue Funnel Motor Line, 
Ltd. v. Vancouver, 26 B. Cc. 142 
[1918] 3 WestWkly 405. 

Man.—Re Winnipeg Beach By- Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
fLl9T9y. 3 West Wkly 696; Black v. 
Winnipeg Electric R. Co., 17 Man. 
77; Kelly v. Winnipeg, 12 Man. 87. 

Ont.— Rogers v. Toronto, 38 Ont, 
L. 89, 7 OntWN 600, 21 DomLR 475; 
Re O'Meara, 11 Ont. 603. 

[a] Rule applied.—Municipal con- 
tracts. Admiral Realty Co, v. New 
work, 206 NAY 10, 99. NE 241, Ann 
Casi914A 1054. 

84 U. S.—Seaboard Air Line R: 
Co. v. Raleigh, 219 Fed. 573 [aff 242 
TL GSP i Ls Rit Goat Gah i alkylene Wise 1 ards 
mee Oil (Os aN Portland, 198 


Ala.—Albany v. Spragins, 208 Ala. 
122, 938 S 803; Giglio vy. Barrett, 207 
Ala. 278, 92 S 668. 

Cal.—Fourcade v. San re zaidaet 
196 Cal. 655, 288 P 934; Hackett v. 
Morse, 45 Cal. A. 788, 188 P 308. 

Del.—Corhran vy. Middletown, 14 
Del. Ch. 295, 125. A. 459, 

Ga. ——Chipstead v. Oliver, 137. Ga. 
483, 73 SH’ 576; Wells v. Atlanta, 43 
Ga. 67. 

Ill.—Wolbach v. Rubens, 307 Ill 
186, 138 NE 521. 

La.—State vy. New Orleans, 154 la} 
271, 97 S 440, 33 ALR 260. 

Md.—Hiller v. State, 124 Md. 385, 
92 A 842. 

Mich.—Torrent v. Muskegon, 47 
Mich. 115, 10 NW 132, 41 AmR (715. 

Mo. —Kansas City v. Liebi, 298 Mo. 
569, 252 SW 404, 28 ALR 295. 

N. J.—O’Connell v. Bayonne, (Sup.) 
134 A 182. 

N. Y.—Safee v. Buffalo, 204 App. 
Div. 561, 198 NYS 646; Mead v. 
Turner, 60 Mise. 145, 112 NYS 127 
[aff 184 App. Div. 691, 119 NYS 528]; 
Peo. v. Prendergast, 164 NYS 1042, 

N. C.—Brown vy. Hillsboro, 185 
N.C. 368, 117 SH. 41. 

Oh.—State v. St. Bernard, 10 Oh. 
Cir. Ct. 74, 4 Oh. Cir, Dec. 224.. 
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question its wisdom or propriety. 


a provision in a municipal ordinance, expressly au- 
thorized by the legislature, does not depend upon 
the expediency or public policy of its enactment,*® 
but upon its being within the legislative power of 
An ordinance cannot be declared void 
merely because the courts believe that the legisla- 
ture should not have empowered the city to enact 
A finding by the legislative department of 
the municipality that the purpose of a certain act: 
is a public one is not to be overturned by the ju- 
diciary unless the court is elearly satisfied that 
But the mere decla- 
ration, by the municipal governing body, that an 
ordinance or regulation is a proper exercise of the 


the state.®6 


it.8? 


an error has been committed.®® 


Or.—Pearce v. ie Or. 
19%) 150 P 855. 

a.—Com. v. Walton, 236 Pa. 220, 
84 A 766; Findley v. Pittsburgh, 82 
Pa. 351. 

Tex.—San Antonio v. Fetzer, (Civ. 
A.) 241 SW 1084, 1038, 

Va.—Head - Lipscomb - McCormick 
Co. v. Bristol, 127 Va. 669, 105 SE 
500. 

“These things being true, the court 
had no warrant to further inquire 
into, or hear and consider evidence 
relating to, the objects or effect of 
the act. The act being regular in 
form and clearly authorized by the 
delegating authority, and subversive 
of no private rights, the courts must 
hands off, except for the purpose of 
enforcing it. The commissioners who 
enacted the ordinance are responsible, 
tiot to the courts, but to the great 
body of the people who elected them. 
The necessity, wisdom, policy, ex- 
pediency, economies, or reasonable- 
ness of ‘the act are matters for the 
exclusive determination of the com- 
missioners, and their action thereon 
is final, and cannot: be set aside by 
a court, whose functions are to con- 
strue and enforce rather than deter- 
mine the wisdom of, the laws. If 
the ordinance in question, or any 
other lawfully enacted ordinance of 
the city is unjust or inexpedient or 
unwise, the redress of the betrayed 
constituent is in his own hands to 
be sought at the polls, and not in 
the courts. Nor can the courts in- 
quire. into the motives or the in- 
tegrity of the commissioners in en- 
acting an ordinance which is | other- 
wise valid, as this one is.’ San 
Antonio v. ‘Petzer, supra. 

‘Tf the municipal council deemed 
any of the reasons which have been 
suggested, or any other substantial 
reason, a ‘sufficient reason for adopt- 
ing the ordinance in question, it is 
not the province of the courts to 
take issue with the council. We have 
nothing to do with the question of 
the wisdom or good policy of mu- 
nicipal ordinances. If they are not 
satisfying to a majority of the citi- 
zens, their recourse is to the ballot— 
not to the courts.’”’ State v. New 


Rosenberg, 


Orleans, 154 La. 271, 283, 97 S 440, 
33 ALR 260. 
[a] Discussion of rule.— ‘It is 


important to note the precise legal 
question presented by the record. It 
is not whether the ordinance ought 
to. have been passed or ought to be 
repealed or amended—not whether it 
is desirable and conducive to the best 
interests of the people to permit 
sports of this character, under proper 
regulations, to be indulged in 
Sunday. These are purely political 
questions which must be determined 
by that department to which, under 
our system of government, they are 
exclusively committed. They are 
questions of public policy with 
which this Court has nothing to do, 
and, without expressing any opinion 
upon the wisdom, or the policy of 
the ordinance, or the propriety of its 
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The validity of 


sound.® 


repeal or amendment, to strike it 
down for any of the reasons we have 
mentioned would be rank judicial 
usurpation. The Court will not de- 
clare an act or an ordinance un- 
constitutional merely because it may 
think it unwise or inexpedient, nor 


will it strike it down because it will 


operate harshly upon persons affected 
by it. It cannot be declared void 
upon constitutional grounds unless it 
plainly contravenes some provision of 
the Constitution.” Hiller v. State, 
124 Md. 385, 388, 92 A 842. 


85. State v. Chicago, ete., R. Co., 
114 Minn. 122, 130 NW 545, 33 LRA 
NS 494, AnnCasi1912B 1030. : 

86. State v. Chicago, ete, R. Co., 
supra. 


87. Silva v. Newport, 150 Ky. 781, 
150 SW 1024, 42 LRANS 1060, Ann 
Cas1914D 613; Robinson y. Wood, 119 
Misc. 299, 196 NYS 209. 

88. Halbruegger v. St. 


Louis, 
(Mo.) 262 SW 379. 


89. Ark.—Lonoke v. Chicago, etc., 
R. Co., 92 Ark. 546, 123 SW 395, 135 
AmSR 200. 


Colo.—Denver v. Rogers, 46 Colo. 
479, 104 P 1042, 25 LRANS 247. 

D. C.—Chevy Chase Sanatorium v. 
District of Columbia, 46 App. 558. 


Ida.—Porter vy. Lewiston, 41 Ida. 
324, 238 P 1014, : 

Il].—Bushnell vy. Chicago, ete, R. 
Co. SZD OnLy 53 deh nO Zn SNA epee 
LRANS 718; Sings v. Joliet, 237 I. 
300, 86 NE 663, 127 AmSR_ 328, 22 
LRANS 1128. 

Ind.—Smith v. New Albany, 175 


Ind. 279, 98 NE 73 [foll Alles v. New 
Albany, 175 Ind. 709,.93 NE 1080]. 

Iowa.—Cole v. Kegler, 64 Iowa 59, 
19 NW 843. 

Mo.—Walther v. Cape Girardeau, 
166 Mo, A; 467, 149 SW 386; Brown yv. 
Carrollton, 122 Mo. A. 276, 99 SW 87. 

N. J.—Hutton v. Camden, 39 N. J. 
L. 122, 28 AmR 203, 

N. C.—Berger vy. Smith, 160 N. C. 
205, 75 SH 1098. 

Oh. —Burkhardt vy. 


Cincinnati, 6 
OhNPNS 17. 


Or.—Palmberg y. Kinney, 65 Or. 
220, 132 P 638. 

Pa.—White’s App., 134 A 409. 

Tex.—Texarkana v. Reagan, 112 


Tex. 317, 247 SW 816; Forney v. 
Mounger, (Civ. A.) 210 SW 240; Gulf, 
ete; Re Covy,.. Belton, ot lex Cive Ac 
460, 122 SW 413. 

[a] The preamble of an ordinance 
stating that it is for “public welfare, 
safety and health” is not conclusive 
of the question. White’s App., (Pa.) 
134 A 409. 

90. Adams v. Milwaukee, 144 Wis. 


| 371, 129 NW 518, 43 LRANS 1066. 
on | 


[a] Rule applied. — Tuberculin 
test. Adams v. Milwaukee, 144 Wis. 
371, 129 NW 518, 438 LRANS 1066. 

-91. Adams vy. Milwaukee, supra. 

92. Necessity of reasonableness 
see supra § 229, 

98. See infra §§ 316-319. 

94. U. S.—Yick Wo vy. Hopkins, 


118 U. S. 356, 6 SCt 1064, 30 L. ed. 
220. 
Ala.—Mobile vy. Orr, 181 Ala. 308, 
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municipal power is not binding on the dountes 
When there are conflicting scientific ie or 
theories on subject matters of police regulation, 
it is for the governing body of the municipality 
to determine upon which theory it will base its 
police regulations,°° and unless it is clearly and 
manifestly wrong it is not for the courts to inter- 
fere on the ground that the scientific theory on 
which the ordinance is based is incorrect or un- 


[§ 315] D. Reasonableness®*—1. Power To Deter- 
mine—a. In General. Subject to the exceptions to 
be noted hereinafter®* the reasonableness of mu- 
nicipal action is subject to inquiry by the courts®* 
when such action is taken by the municipal corpo- 


61 S 920, 45 LRANS 575; Ex p. Byrd, 
84 Ala. 17, 4 S 397, 5 AmSR 328; 
Greensboro v. Ehrenreich, 80 Ala. 579, 
2S 725, 60 AmR 1380. 

Ark.—North Little Rock v. Rose, 
136 Ark. 298, 206 SW 449; Taylor v. 
Pine Bluff, 34 Ark. 603; Waters v. 
Leech, 3 Ark. 110. 

Cal.—Miller v. Les Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 381, 
36 ALR 1479; Ex p. Chin Yan, 60 Cal. 
78; Ex p. Frank, 52 Cal. 606,28 AmR 
642; Whyte v. Sacramento, 65 Cal. A. 
534, 224 P 1008; In re Junqua, 10 Cal. 


A. 602, 103 P 159. 
Pueblo, 55 Colo. 


Colo.—Moffitt v. 
112, 133 P 754. 

Conn.—State v. Cederaski, 80 Conn. 
478, 69 A 19. 

Del.—Dangel v. Williams, 11 Del. 
Ch.2138;°99 A 84; 

Fla.—Roach v. Ephren, 82 Fla. 523, 
90 S 609; Cary v. Ellis, 78 Fla. 186, 
82 S.781; Pounds v. Darling, 75 Fla; 
125, 77 S 666, LRA1918E 949; Waller 
v. ‘Osban,, 60° 'Flar? 268, °52 ““S" 9705 
pee: v. Brown, 56 Fla. 377, 47 S 

Ga.—Augusta v. Loftis, 156 Ga. 77, 
118 SE 666; Purvis v. Ocilla, 149 Ga. 
TITS 102 SE 241; Savannah v. Cooper, 
131 Ga. 670, 63 SE 138; Blackshear v. 
Strickland, 126 Ga. 492, 54 SE 966; 
Toney v. Macon, 119 Ga. 83, 46 SE 80; 


| Gilham yv. Wells, 64 Ga. 192; Haynes 


v. Albany, 29 Ga. A. 313, 115 SE 30. 

Ida.—Porter v. Lewiston, 41 Ida, 
324, 238 P 1014. 

Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; Chicago v. Hebard Express, etc., 
Co., 301 IN. 570, 134 NH 27; Chicago 
Catholic Bishop v. Palos Park, 286 T1l. 
400, 121 NE 561; Sullivan v. Cloe, 277 
Ill. 56, 115 NE -135; Chicago v. Cni+ 
cago, ete, R..Co., 275/111.) 30; 1138 NE 
849; Hill v. Kimball. 269 Tll. 398, 110 
NE 18; Peo. v. Oak Park, 266 Ill. 365, 
107 NE 6386; Koy v. Chicago, 263 Ills 
V2 104 NE 1104, AnnCasi915¢C 673 
Chicago vy. Walden W. Shaw Livery 
Co., 258 Ill. 409, 101 NE 588; Murphy 
Vv. Chicago, ete. RaCo., 247 Ill. 614, 
93 NE 381; Clark v. Chicago, 229 TL. 
363, 82 NE 370: Carrollton y. Bazzette, 
159 Ill. 284, 42 NB 837, 31 LRA 522: 
Hawes v. Chicago, 158 Tl. 653, 42 NE 
873, 30 LRA 225; Lake View Vv. Tate, 
180 Ill, 247, 22 NE T9106 DRA SERS 
Tugman v. "Chicago, 78 Til. 405; Chi- 
cago v. Rumpff, 45 Tl. 90, 92 AmD 
196; Endelman vy. Bloomington, 13-7 
Ill. A. 483; Chicago v. Gunning Sys-' 
tem, 114 Tl. A, 377 {aff 214 Ill. 628, 
73 NE 1035, 70 LRA 230]; Pierce v.' 
Aurora, 81 Ill. A. 670; Peoria vj 
Gugenheim, 61 Ill. A. 374. 

Ind.—Cleveland, ete, R. Cov v. Con= 
nersville, 147 Ind. 277, 46 NE 579, 62 
AmSR 418, 37 LRA 175; Mt. Vernon 
First Nat. Bank vy. Sarlls, 129 Ind.| 
201, 28 NE 434, 28 AmSR 185, 13) 
LRA 481. : 

Iowa.—Huston v. Des Moines, 176 
Towa 455, 156 NW 883; Iowa City Vv. 
Glassman, 155 Iowa 671, 136 NW 899, 
40 LRANS 852; Ottumwa vy. Zekind,| 
95 Iowa 622, 64 NW 646, 58 AmSR, 
447, 29 LRA’ 734; Davis v. Anita, 73: 


For later cases, developments and changes in the law‘see cumulative Annotations, same title, page and note number, 


tw 
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ration in pursuance of a general or 


Iowa 325, 35 NW 244; State Center v. 
Barenstein, 66 Iowa 249, 28 NW 652; 
Meyers v. Chicago, ete, R. Co., 57 
Iowa 555, 10 NW 896, 42 AmR 50. 
Kan.—Mader vy. Topeka, 106 Kan. 
867, 189 P 969,15 ALR 340; Emporia 
Vv. Atchison, etc., R. Co., 94 Kan. 718, 
147-1090; Kansas City v. McDonald, 
60 Kan. 481, 57 P 123, 45 LRA 429. 
Ky. —Versailles Vv. Kentucky High- 
land R. Co., 153 Ky. 83, 154 SW 388. 
La.—New Orleans v. Le Blanc, 139 
La. 113, 71 S 248; Shreveport v. Rob- 


inson, 51 La. Ann, ears 26 S 277; 
Laviosa v. Chicago, etc., R. Co., McG. 
De 
Me.—Lewiston v. Grant, 120 Me. 


YS4, Ws A Pi; State v. Maheu, 116 
Me. 316, 98 A 819; State v. Starkey, 
aoe. Me. 8, 90 A "431, AnnCas19174 
ay) 

Md.—Hiller v. State, 124 Md. 385, 
92 A 842; Baltimore v. Radecke, 49 
Md. 217, 33 AmR 239. 

Mass.—Com. Vv. Robertson, 5 Cush. 


438; Boston v. Shaw, 1 Mete. 130; 
Com. v. Worcester, 3 Pick. 462. 
Mich.—Peo. v. Gibbs, 186 Mich. 


127, 152 NW 1058, AnnCas1917B 830; 
Saginaw v. Swift Electric Light Co., 
113 Mich. 660, 72 NW 6; In re Frazee, 
63 Mich. 396, 30 NW 72, 6 AMSR 310. 

Minn.—Twin City Separator Co, v. 
Chicago, ete., R. Co., 118 Minn. 491, 
137 NW 193; Evison v. Chicago, etc., 
R. Co., 45 Minn, 370, 48 NW 6, 11 
LRA 434. 

Miss.—Johnson v. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 637, 
19 AnnCas 103. 

Mo.—Stack v. General Baking Co., 
283 Mo. 396, 223 SW 89; Stegmann v. 
Weeke, 279 Mo. 140, 214 SW 137, 5 
ALR 1060; St. Louis v. United R. Co., 
263 Mo. 387, 174 SW 78; Union Ceme- 
tery Assoc. v. Kansas City, 252 Mo. 
466, 161 SW 261; American Tobacco 
Co. v. Missouri Pac. R. Co., 247 Mo. 


374, 157 SW 502; St. Louis v. St. 
Louis Theatre Co., 202 Mo, 690, 100 
SW 627; Cape Girardeau v. Riley, 


72 Mo. 220; Corrigan v. Gage, 68 Mo. 
541; St. Louis vi. Fitz, 53 Mo. 582; 
Lancaster vy. Reed, (A.) 207 SW 868; 
Monett v. Campbell, (A.) 204 SW 32; 
Salem v. Young, 142 Mo. A. 160, 125 
SW 857; Carthage v. Block, 139 Mo. 


A. 386, 123 SW 483; Springfield v. 
Starke, 93 Mo. A. 70; Skinker v. 
Heman, 64 Mo. A. 441; Lamar v. 


Weidman, 57 Mo. A. 507. 

Nebr.—Peterson v. State, 79 Nebr. 
132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292. 
apa H.—State vy. Freeman, 38 N. H. 

N. J.—State v. Lowery, 49 N. J. L. 
391, 8 A 528; State v. Jersey City, 
47 N. J. L. 286; State v. Hast Orange 
Tp.,, 41 N. J. L. 127;- Long -v., Jersey 
City, 37 N. J. L. 348; Kip v. Paterson, 
26 N. J. L. 298; Paxson v. Sweet, 13 
N. J. Li. 196; Dayton v. Quigley, 29 
Nas. Bae 

N. Y.—Stubbe v. Adamson, 220 N. 
YY, 159, 116 NE 372 [aff 173 App. Div. 
305, 159 NYS 751]; Safee v. Buffalo, 
204 App. Diy. 561, 198 NYS 646; 
Buffalo v. Till, 192 App. Div. 99, 182 
NYS 418; Fougera v. New York, 178 
App. Div. 824, 166 NYS 248 [aff 224 
N. Y. 269, 120 NE 642]; Anderson y. 
Steinway, 178 App. Div. 507, 165 NYS 
608 [aff 221 N. Y. 639 mem, 117 NE 
575]; Stubbe v.-Adamson, 173 App. 
Div. 305, 159 NYS 751 [aff 220 N. Y. 
459, 116 "NE 372]; Yonkers v. Yonkers 
ine Co., 51 App. Div. 271, 64 NYS 955; 
Buffalo v. Collins Baking Coy, 39 App. 
Div. 432, 57 NYS 347; Peo. v. Roches- 
ter, 44 Hun 166; Buffalo vy. New York 
Cent. R. Co., 125 Misc. 801, 212 NYS 
1 [aff 218 NYS 7138 mem]; Willerup 
v. Hempstead, 120 Misc. 485, 199 NYS 
36.5 PeO:) V;. Wheeler, 56 Misc. 289, 106 


NYS 450; Buffalo v. Webster, 10 
Wend. 99: Dunham y. Rochester, 5 
Cow. 462 


N. G.—-Durham y. Southern R. Co., 
WRONG Ch 240) ELT Sev. 
N. D.—Red River Valley Brick Co. 
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implied power;®> | and this is so even where the regulation has been 


v. an ay Forks, 27 N. D. 8, 145 NW 
72 


Oh.—Matter of Sherlock, 19 OhNP 
NS 302; Hogans v. Columbus, 14 Oh 
NPNS 33. 

Okl.—Calkins v. Ponca City, 89 Okl. 
100, 214 P 188. 

Or.—Oregon Box, etc., Co. v. Jones 
Lumber Co., 117 Or, 411, 244 P 313. 

Pa.—Livingston v. Wolf, 136 Pa. 
519, 20 A 551, 20 AmSR 936; Kneedler 
v. Norristown, 100 Pa. 368, 45 AmR 
384; O’Maley v. Freeport, 96 Pa, 24, 
42 AmR 527; Northern Liberties v. 
Northern Liberties Gas Co., 12 Pa. 
818; Pottsville Borough v. Pottsville 
Gas Co., 39 Pa. Super. 1. 

Philippine.-—Case v. La Junta de 
Sanidad, 24 Philippine 250; U. S. v. 
Abendan, 24 Philippine 165. 

Porto Rico.—Vincente v. San Juan, 
1 Porto Rico Fed. 154. 

R. I.—Fritz v. Presbrey, 44 R. I. 
207, 116 A 419. 

S. D.—Mobridge v. Brown, 39 S, D. 
270, 164 NW 94. 

Tenn.—Ward v. Greeneville, 8 
Baxt. 228, 35 AmR 700; Memphis v. 
Winfield, 8 Humphr. 707. 

Tex.—Houston, ete., R. Co. v. Dal- 
las, 98 Tex. 396, 84 SW 648, 70 LRA 
850; Austin v. Austin City Cemetery 
Assoc., 87 Tex. 330, 28 SW 528, 47 
AmSR 114; Munger Qil, etc., Co. v. 
Groesbeck, (Civ. A.) 194 SW 1121; 
Brenham v. Holle, (Civ. A.) 153 SW 
345; Ex p. Battis, 40 Tex. Cr. 112, 48 
SW 5138, 76 AmMSR 708, 43 LRA $63. 

Va.—Richmond, etc., R. Co. v. Rich- 


mond, 133 SE 800; Kirkham v. Rus- 
sell, 76 Va. 956. 
Wash.—Allen v. Bellingham, 95 


Wash. 12, 163 P 18. 

Wis.—State v. Dering, 84 Wis. 585, 
54 NW 1104, 36 AmSR 948, 19 LRA 
858; Atkinson vy. Goodrich Transp. 
Co., 60 Wis. 141, 18 NW 764, 50 AmR 
852; Clason v. Milwaukee, 30 Wis. 
816; Barling v. West, 29 Wis. 307, 9 
AmR 576. 

Eng.—Arlidge v. Islington Borough, 
[1909] 2 K.-B. 127; Kruse v. John- 
son, [1898] 2 Q. B. 91. 

Can.— Beauvais v. Montreal, 42 Can. 
S. C. 211 [allowing app 17 Que. KVR 
420 (dism app 380 Que. Super. 427) ]. 

B. C.—Jones v. Vancouver, 28 B. C. 
100, 51 DomLR 320, 32 CanCrCas 260, 
[1920] 1 WestWkly 1012; Blue Fun- 
nel Motor Line, Ltd. v. Vancouver, 
26 B. C. 142, [1918] 3 WestWkly 405. 
; Man.—Kelly v. Winnipeg, 12 Man. 
We 

Ont.—Davis v. Clifton Municipality, 

P. 236. 


SHU Cwe: 
Lathrop, 22 


Que.—Coaticook  v. 
Que. Super. 225. 

[a] Limitation of rule.—(1) ‘I do 
not mean to say that there may not 
be cases in which it would be the 
duty of the Court to condemn by- 
laws, made under such authority as 
these were made, as invalid because 
unreasonable. But unreasonable in 
what sense? If, for instance, they 
were found to be,partial and unequal 
in their operation as between differ- 
ent classes; if they were manifestly 
unjust; if they disclosed bad faith; 
if they involved such oppressive or 
gratuitous interference with the 
rights of those subject to them as 
could find no justification in the 
minds of reasonable men, the Court 
might well say, ‘Parliament never in- 
tended to give authority to make 
such rules; they are unreasonable 
and ultra vires.’ But it is in this 
sense, and in this sense only, as I 
conceive, that the question of unrea- 
sonableness can properly be regarded. 
A by-law is not unreasonable merely 
because particular judges may think 
that it goes further than is prudent 
or necessary or convenient, or be- 
eause it is not accompanied by a 
qualification or an exception which 
some judges may think ought to be 
there. Surely it is not too much tc 
say that in matters which directly 
and mainly concern the people of the 


county, who have the right to choose 
those whom they think best fitted to 
represent them in their local govern- 
ment bodies, such representatives 
may be trusted to understand their 
own requirements better than judges. 
Indeed, if the question of the validity 
of by-laws were to be determined by 
the opinion of judges as to what was 
reasonable in the narrow sense of 
that word, the cases in the books on 
this subject are no guide; for they 
reveal, as indeed one would expect, 
a wide diversity of judicial opinion, 
and they lay down no principle or 
definite standard by which reason- 
ableness or unreasonableness may be 
tested.””’ Kruse v. Johnson, [1898] 2 
Q,.B./ 91, 99 S[auot Montreal v. Beau- 
vais, 42’ Can. S. C. 211, 217; Blue 
Funnel Motor Line, Ltd. v. Vancou- 
ver, 26 B. C. 142, 146, [1918] 3 West 
Wkly 405]. (2) “The power of a 
court to declare an ordinance unrea- 
sonable and, therefore, void is prac- 
tically restricted to cases in which 
the Legislature has enacted nothing 
on the subject-matter of the ordi- 
nance, and consequently to cases in 
which the ordinance was passed un- 
der the supposed power of the cor- 
poration merely.” Lawrelce.v. Nis- 
sen, 173 N. C. 359, 361, 91 SE 1036. 
[b] Origin of jurisdiction.— 
Where the review by the supreme 
court of ordinances and other munici- 
pal proceedings requires investiga- 
tion of questions of fact, the power 
of the court to inquire into such mat- 
ters exists aS a part of the constitu- 
tional jurisdiction of the court, an@ 
is not dependent for its. existence 
upon the certiorari statute. Light- 
hipe v. Orange, 75 N. J. L. 365, 68 A 
ees {aff 76. N. J. Li. 81%} $23, 7474 


[ce]. Under statute.—(1) New York 
City Charter § 1543 does not author- 
ize the examination of the mayor and 
other city officials by the justice. of 
the supreme court relative to the 
proposed contract between the city 
and the railroad, pending before the 
board of estimate and apportionment, 
to carry out the powers granted by 
the legislature. Mitchél: v. Cropsey; 
177 App. Div. 663, 164 NYS 336: (2) 
It gives no authority to summon. the 


mayor for examination, Mitchel v. 
Cropsey, supra. 
ae U. S.—Lusk v. Dora, 224 Fed. 


Ark.—Helena v. Dwyer, 64 “Ark. 
424, 42 SW 1071, 62 AmSR 206, 39 
LRA 266. 

Cal.—Miller v. Los Angeles Bad. of 
Public Works, 195 Cal. 477, 234 P 381, 
88 ALR 1479. 

Colo.—Moffitt v. Pueblo, 55 Colo. 
112, 133 P 754; Phillips v. Denver, 19 
Colo. 179, 34 P 902, 41 AmSR 230. 

Del.—Dangel v. Williams,’ 11 Del. 
Ch. 213, 99 A 84. 

Ida.—Porter v. Lewiston, 41 Ida. 
324, 238 P 1014. 

Tll.—Chicago Catholic Bishop v. 
Palos Park, 286 Ill. 400, 121 NE 561; 
Landberg v. Chicago, 287.Ill. 112, 86 
NE 638; 127 AmSR 391, 21 LRANS 
830; Hawes v. Chicago, 158 Ill. 653, 
42 NE 373; 80° LRA 225; Tugman v. 
Chicago, 78 Ill. 405. 

Ind.—Pittsburgh, ete, R. Co. v. 
Crown Point, 146 Ind. 421, 45 NE 587, 
35 LRA 684; Shelbyville v. Cleveland, 
etc., R. Co.,. 146 Ind, 66, 44 NE 929; 
Chamber vy. Greencastle, 138 Ind. 339, 
35 NE 14, 46 AmSR 390, 24 LRA 768; 
Coal-Float v. Jeffersonville, 112 Ind. 
16, 13 NB) 115. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Burg v. Chi- 
cago, etc., R..Co., 90 Iowa 106, 57 NW 
680, 48 AmSR 419; Meyers v. Chi- 
cago, etc., R. Co., 57 Iowa 555, 10 NW 
896, 42 AmR 50. 

Ky.—Simrall v. Covington, 90 Ky. 
444, 14 SW 369, 12 KyL 404, 29 AmSR 
398, 9 LRA 556. 

La.—New Orleans v. Le Blanc, ae 
La. 113, 71'S 248. 
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indorsed on a referendum.°®® 


Me.—State v. Mahieu, 115 Me. 316, 
98 A 819. 

Md.—Baltimore v..Radecke, 49 Ma. 
217, 33 AmR 239. : 

Mich.—Peo. v. Armstrong, 73 Mich. 
288, 41 NW 275, 16 AmSR 578, 2, LRA 
721. 

Mo.—Tarkio .v. Cook, 120 Mo. 1, 25 
SW 202, 41 AmSR 678; Windsor v. 
Bast, (A) 199 SW 722; Skinker v. 
Heman, 64 Mo, A. 441. 

N. H.—Lane v. Concord, 70 N. H. 
bee 49 A 687, 85 AmSR 643. 

N. J.-Trenton’ Horse R. Co... 
Trenton, 53 N. J.°L. 132, 20 A 1076, 
11 LRA 410; Haynes’ v.. Cape May, 
50 Ne gabe 55, 13 A\231 [aff 52 N. dé 
L. 180, 19 A 176]. 

N. Y¥.—Stubbe v. Adamson, 220 N. 
Y. 459, 116 NE 3872; Peo. v. Fourth 
Dist. Magistrate’s Ct., 216° IN. °Y.) 154, 
110 NE 451; New York City Fire 
Dept. v. Gilmour, 149 N. Y. 4538, 44 
NE 177, 52 AmSR. 748; Buffalo v. 
New York Cent. R. Cory 135 Misc. 801, 
212 NYS 1 {aff 218 NYS 713 mem]: 
Willerup v. Hempstead, 120 Misc. 485, 
493, 199 NYS 56 [cit Cyc]; Peo. v. 
Newman, 109 Misc. 622, 180 NYS 892; 
New York v. Dry Dock, etc., R. Co., 
15 NYS 297: [rev on other grounds 
DS SON. ove 104, ‘30 NE 563, 28 AmSR 
609]. 

Or.—Pearson v. Twohy Bros. Co., 
113. Or, 230, 0231 (BP 129, 36°:ALR 1113; 
Wygant v. McLauchlan, 39Or; 429, 
64 P 867, 87 AmSR 673, 54 LRA 636. 

R. L.—Fritz .v. ‘Presbrey, 44°Ry 1. 
207, MIGEA 4198-2 

Tex.—Mills v. Missouri, etc., R. Co., 
94 Tex. 242, 59- SW 874, 55 LRA 497; 
Bowie v. Painter, (Civ, A.) 255 Sw 
498, 502. 

Va:—Danville v. Hatcher, 101 Va. 
523, 44 SE 723; Kirkham v. Russell, 
76 Va. 956. 

“It is well settled that courts have 
the power, and it is their duty, to de- 
elare void and inoperative, unreason- 
able, discriminatory and oppressive 
ordinances adopted by a municipal 
corporation in the exercise of general 
powers bestowed upon it.’ Bowie v. 
Painter, supra, 

“The power of a court to declare 
an ordinance unreasonable, and 
therefore void, is’ practically re- 
stricted to cases in which the Legis- 
lature has enacted nothing on the 
subject-matter of the ordinance, and, 
consequently, to cases in which the 
ordinance was passed under the sup- 
posed incidéntal powers of the cor- 
poration merely.” Coal-Float v. Jef- 
fersonville, 112 Ind. 15, 19, 18 NE 115. 

Under discretionary power see in- 
fra § 317. 

Under police power see infra § 318. 

96. Le Feber v. West Allis, 119 
Wis. 608, 97 NW 208, 100 AmSR 917. 

97. Ll—Peo.: v. Grand Trunk 
Western R. Co., 232 Ill. 292, 83 NE 
839. 

Ky.—Versailles v. Kentucky High- 
Jand R. Co., 153 Ky. 83, 154 SW 388. 

La.—State v. St. Louis, ete, R. 
Co.,. 138 La. 714, 70 S 621 [writ of 
error dism 245: U. S. 674 mem, 38 SCt 
8 mem, 62 L. ed. 541 mem]. 

Mo.—-Lancaster vy. ‘Reed, (A.) 207 
SW 868, 

Nebr.—Peterson v. State, 79 Nebr. 


132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292. 

Oh.—Matter .of Sherlock, 19 Oh 
NPNS 302. 

Pa.—Easton City v. Messinger, 42 
Pa. Co. 658. 

N. W..Terr.—Re Brown, 5 WestLR 
576. 

98... McCray v. Chicago, 292 Ill, 60, 
126 NE ‘557; Clatk v. Chicago, 229 


Ill. 363, 82 NE 370; Manila v. Manila 


While courts are re- 
luctant to declare municipal regulations or other 
acts invalid by reason of their unreasonableness,?* 
and the power to do so must be carefully exer- 
cised,®® and such regulations or other acts will not 


MUNICIPAL CORPORATIONS 


ness unless the 


valid.+ 


Electric R., ete., Co., 
547; Kruse y. Johnson, [1898] 2 e 
B..91; Jones v. Vancouver, 28 B. C. 
100, 51 DomLR 320, 32 CanCrCas 101, 
[1920] 3 WestWkly 656. 

99. U. S.—Crowley y. Christensen, 
131-U.S; 86, 11 SCt 13, 34 L. ed. 620; 
Real Silk Hosiery Mills v. Portland, 
294 Fed. 587 [rev on other grounds 


23 Philippine 


‘268 U.S. 325, 45 SCt 525, 69 L. ed. 


982]; Guidoni v. Wheeler, 230 Fed. 
93, 144 CCA 391; Canada Atlantic 
Transit Co. v. Chicago, 210 Fed. 7, 
126 CCA 587. 

‘Ala.—Spear v. Ward, 199 Ala. 105, 
74 S 27; Briggs v.. Birmingham R., 
etc., Co., 188 Ala. 262,66 S 95. 

Ark.—Pierce Oil Corp. v. Hope, 127 
Ark. 38, 191 SW 405, AnnCas1918h 
143; Dreyfus v. Boone, 88 Ark, 353, 
114 SW 718. 

Cal.—Pacific Palisades Assoc. v. 
Huntington Beach, 196 Cal, 211, 237 
P 538, 40 ALR 782; Parker v. Col- 
burn, 236 P 921; Zahn v. Los Angeles 
Bd. of Public Works, 195 Cal. 497, 
234 P 388; Miller v. Los Angeles Bd. 
of Public Works, 195 Cal. 477, 234 P 
381, 38 ALR 1479; Harter v. Barkley, 
158 Cal. 742, 112 P 556; In re Smith, 
143 Cal. 368, 77 P 180; San iego 
Water Co. v. San Diego, 118 Cal. 556, 
50 P 633, 62 AmSR 261, 38 LRA 460; 
In re Mathews, 58 Cal, A. 649, 209 P 
220; In re San Chung, 11 Cal. A. 511, 
105 P 609; In re Junqua, 10: Cal. A. 
602, 103 P 159; Ex p. McCoy, 10 Cal. 
A. 116, 101 P 419; Collins Hotel Co. 
v. Collins, 4 Cal. A. 379, 88 P 292. 

Colo.—Colorado Postal Tel. Co. 
tea! Springs, 61 Colo. 560, 


Vv. 
158 


Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; Maffit v. Decatur, 322 Ill. 82, 152 
NE 602; Troy v. Forest Park, 318 Ill. 
340, 149 NE 281; Chicago v. Wash- 
ingtonian Home, 289 Ill. 206, 124 NE 
416, 6 ALR 1584; Hartman v. Chicago, 
282 Ill. 511, 118 NE 731; Chicago v. 
Walden W. Shaw Livery Co., 258 Ill. 
409, 101 NE 588; Peo. v. Grand Trunk 
Western R. Co., 232 Ill, 292, 83 NE 
839; Cohen v. Danville, 217 Ill. A. 
619; Ringelstein v. Chicago, 128 Il. 
A. 483. 

Ind.—Schmidt v. Indianapolis, 168 
Ind. 631, 80 NE 632, 120 AmSR 385, 
14-LRANS 787; Miller yv. Syracuse, 
168 Ind. 230, 80: NE 411, 120 AmSR 
366, 8 LRANS 471. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

Kan.—Cities Service Oil Co. v. 
Marysville, 117:Kan. 514, 231 P 1031. 

Ky.—Owensboro v. Evans, 172 Ky. 
831, 189 SW 1153; Wells v. Mt. 
Olivet, 126 Ky. 131, 102 SW 1182, 31 
KyL 576, 11 LRANS 1080. 

Md.—Baltimore y. Wollman, 128 
Md. 310, 91 A 339. 

Mich.—Detroit Bldg. Commn. vv. 
Kunin, 181 Mich. 604, 148 NW 207, 
AnnCasi1916C 959. 

Minn.—Restricted Residence Dist. 
v. Scott, 151 Minn. 115, 186 NW 292; 
Twin City Separator Co. v. Chicago, 
etc., R. Co,, 118 Minn. 491, 187 NW 
193; Evison v. Chicago, ete, Ri Coy 
45 Minn, 370, 48 NW 6, 11 LRA 434, 

Mo.—St. Louis v. Cool, 228 Mo. 209, 
128 SW 759; State v. Clifford, 228 Mo, 
194, 128 sw 766, - 21 AnnCas 1218; 
Mike Berniger Moving Co, v. O’ Brien, 
(A.) 240 SW 481; Lancaster v. Reed, 
(A.) 207 SW 868. 

Nebr.—Standard Oil Co. v. Kearney, 
106 Nebr, 558, 184 NW 109, 18 ALR 
95; State v. Withnell, 91-Nebr. 101, 
135 NW 376, 40 LRANS 898; Union 
Pac. R. Co. v. State, 88 Nebr, 247, 
129 NW 290; Peterson y. State, 79 
Nebr. 132, 112 NW 306, 126 AmSR 


| be declared invalid by reason of their unreasonable-. 


unreasonableness thereof is made 


clearly to appear,®? when such unreasonableness: 
clearly appears, the courts may declare them in- 
If there is room for a fair difference of 


651, 14 LRANS 292. 
N. J.—North Jersey St. R. Co. v. 
Bh ee City; 75 Ns J. L. $849, 6% Ay 
72 


N. Y.—Peo. v. Fourth Dist. Magis- 
trate’s Ct., 216 N. Y. 154, 110 NE 451; 
Fifth, Ave. Coach Co. v.. New York 
City, 194 _N. Y. 19, 86 NE 824, 21 
LRANS 744, 16 AnnCas 695; Stubbe v. 
Adamson, 173 App. Div. 305, 159 NYS 
751 [aff 220 N. Y. 459, 116 NE 372]; 
Carlton vy. Watertown, 124 Misc, 244; 
207 NYS 339; Robinson v. Wood, 119 
Misc. 299, 196 NYS 209. 

N. C.—Turner v. New Bern, 187 N. 
C.. 541, 122 SE 469. 

N. D.—Bismarck Vv. Hughes, | 208 
NW 711. 

Oh.—Dayton v. S..S. Kresge Co., 
114 Oh. St. 624, 151 NE 775; Leis vi 


| Cleveland R. Co., 101 Oh, St. 162, 128, 


NE 73. | 
Okl.—Calkins y. Ponea City, 89 Okl. 
/100, 214 P 188; McGuire v. ilkerson,, 


(Cr,) 209 P 445. 

Pa.—Andrews v. Philadelphia, 25) 
Pa. Dist. 1055, 1060 [cit Cyc]; Shrack 
v. Coatesville, 6 Pa. Dist. 425, i3ebas 


Co. 334; Fisher. v. Harrisburg, 2 
Grant 291. t 

Philippine.—U. S. v. Joson, 26 
Philippine 1; Case y. La Junta de 


Sanidad, 24 Philippine 250. 

Tex.—-Houston, ete., Re (Cores Dal- 
las, 98 Tex. 396, 84. .SW 648, 70 LRA 
850; Dallas v. Ingram, (Civ. A.), 
284 SW 345; West v. Waco, (Civ. A.)' 
275 SW 282; Mungor Oil, etc., Co. vy, 
Groesbeck, (Civ. A.) 194 SW 11213 
Crouch v. McKinney, 47 Tex. Civ. AL 
54, 104 SW 518. . 

Wash.—Allen vy. Bellingham, 95, 
Wash. 12, 163 P 18; Tacoma vy. Keisel, 
See ast 685, 124 P 137, 40 LRANS 
ol. 

Eng.—Stiles v. Galinski, [1904] 1 
Ke, Bo 6155) Kruse: v. Johnson, [1898] 
2) QrB: 91. 

Can.—Beauvais v. Montreal, 42 Can. 
S. C. 211 [allowing app 17 Que. K. B 
420 (dism app 380 Que. Super. 427)]. 

B. C.—Rex v. Low Chung, 27 B. C.' 
469; Blue Funnel Motor Line, Ltd. 
v. Vancouver, 26 -Boa€, 242, [1918] 
3 WestWkly 405. 

Page .—Kelly v. Winnipeg, 12 Man. 
i} 

Ont.—Dinnick v. McCallum, 26 Ont. 
L. 551, 3 OntWN 1463, 22 OntWR 546, 
5 DomLR 843 [app allowed on other 
grounds 28 Ont. L. 52, 11 DomLR 


oat 
U. S.—Dobbins v. Los Angeles, 
195 U. S. 228, 25.SCt 18, 49 -L. ede 

69. 
Ark.—Waters v. Leech, 3 Ark. 110. 
Cal.—Ex p. Chin Yan, 60 Cal. 78; 
Ex p. Frank, 52 Cal. 606, 28 AmR 642. 
Ga.—Gilham vy. Wells, 64 Ga. 192; 


Campbell v. _Thomasville, 6; Gas Ac 
212, 64 SH 815 

i Il. Tugman v. Chicago, 78 IL. 
05. 


Iowa.—Iowa City v. Glassman, 155 
Iowa 671, 136 NW 899, 40 LRANS 
852; Davis v. Anita, 73 ‘lowa 825, 35 
NW 244; Meyers v. Chicago, ete., Re 
Fo% 57 lowa 555, 10 NW 896, 42 AmR 


Kan.—Mader v. Topeka, 106 Kan, 
867, 189 P 969, 15 ALR 340. 

Ky.—Com, v. Steffee, 7 Bush 161. 

La.—Laviosa vy. Chicago, OtCairhaes 
Co., McG. 299, 

Mass.—Pedrick vy. Bailey, 12 Gray 
161; Com. v. Robertson, 5 Cush. 438, 

Minn,—Evison Vv. Chicago, etc., )R 
Co. 45 Minn, 370, 48 NW 6, 11 LRA’ 
43 

Mo.—St. Louis v. St. Louis Theatre 
Co., 202 Mo. 690, 100 SW 627; Cape 
Girardeau v. Riley, 72 Mo. 220: Lan-! 
caster v.- Reed, (A.) .207 SW 868. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 315-316] 


opinion as to the reasonableness of a municipal 
regulation the courts will not hold it void.? 
municipal ordinance which permits exercise of arbi- 
trary and unreasonable power will be held invalid, 
without awaiting actual exercise of such power.® 
[§ 316] b. Acts under Express Power. As a gen- 


Nebr.—Standard Oil ‘Co. v. Kearney, 
Nd Nebr. 558, 184 NW 109, 18 ALR 
5. 

a H.—State vy. Freeman, 38 N. H. 

N. J.—Kip v. Paterson, 26 N. J. L. 
pee Dayton v. Quigley, 29 N. J. Eq. 

N. Y.—People v.:Throop, 12 Wend. 
188; Dunham vy. ‘Rochester, 5 Cow. 
462. 

. N. C.—Berger v. Smith, 160 N. C. 
205, 75 SE 1098. 

Pa.—O’Maley v. Freeport, 96 Pa. 
24, 42 AmR 527; Northern Liberties 
v. Northern Liberties Gas Co., 12 Pa. 
eye Fisher v. Harrisburg, 2 Grant 
91. 

Philippine.—Case v. La Junta de 
Sanidad, 24 Philippine 250; U. S. v. 
Abendan, 24 Philippine 165. 

Porto Rico. —Vincente v, San Juan, 
1 Porto Rico Fed. 154. 

Tenn.—Whyte v. Nashville, 2 Swan 
-364; Memphis v. Winfield, 8 Humphr. 
707; Columbia v. Beasly, 1 Humphr. 
232, 34 AmD 646. 

Tex.—Houston, ete., R. Co. v. Dal- 
las, 98 Tex. 396, 84 SW 648, 70 LRA 
850. 

Va.—Richmond, ete., R. Co. v. Rich- 
mond, 133 SE 800; Kirkham v. Rus- 
sell, 76 Va. 956. 

Wis.—Atkinson y. Goodrich Transp. 
Co., 60 Wis. 141, 18 NW 764, 50 AmR 
352; Clason v. Milwaukee, 30 Wis. 
318. 

“To justify a court in setting aside 
their action, its unreasonableness, 
and the want of necessity for it as 
a measure for the protection of life 
and property, must be clear, mani- 
fest, and undoubted, so as to amount, 
not to a fair exercise, but an abuse 
of discretion, or a mere arbitrary 
_ exercise of the power of the council.” 
Evison v. Chicago, ete, R- Co., 45 
Minn. 370, 373, 48 NW 6, 11 LRA 434 
[quot Houston, ete., R. Co. v. Dallas, 
98 Tex. 396, 417, 84 SW 648, 70 LRA 
850; Munger Oil, etc., Co. v. Groes- 
beck” Crex. ‘Civi Ay) 194 SW dei, 


[a] 
ties —A building regulation adopted 
/over a lapse of years and complied 
- with by property owners during that 
_time will not be declared invalid for 
mere informalities and irregularities 
_in the procedure leading to its adop- 
tion. Ninth St. Impr. Co. v. Ocean 
City, 90 N. J. L. 106, 100 A 568. 

2. Cal.—Parker vy. Colburn, 236 P 
921. 

Ill.—Troy v. Forest Park, 318 Hl. 
340, 149 NE 281; Hartman v. Chicago, 

282 Til. 511, 118 NE 731. 

Mo.—Wagner y. St. Louis, 284 Mo. 
410, 224 SW 413, 12 ALR 495; Mike 
Berniger Moving Co. v. O’Brien, (A.) 
240 SW 481; Salem vy. Young, 142 Mo. 
A. 160, 125 SW 857. 

N. Y.—Stubbe v. Adamson, 173 
App. Div. 305, 159 NYS 751 [aff 220 

_N. Y. 459, 116 NE 372]. ' 

Tex.—HEx p. Wilchar, 102 Tex. Cr. 
549, 278 SW 850; Ex p. Vance, 42 
Roms MCT 1619; 62 Sw 568; Ex p. 
Gregory, 20 Tex. A. 210, 54 AmR 516, 

3. Richmond  v. Model 
Laundry, 111 Va. 758, 69 SE 932. 

4, U: S.—Lockwood v. Portland, 
288 Fed. 480; Carpenter v. Yeadon, 
151 Fed. 879 [aff 158 Fed. 766, 86 
CCA. 122]. 


Ala.—Giglio v. Barrett, 207 Ala. 
QSL 92, MS-8 668; Montgomery v. 
Orpheum Taxi Co., 203 Ala. 108, 82S 
117; Lindsay v. Anniston, 104 Ala. 
257, 16 S 545, 53 AmSR 44, 27 LRA. 
436 

Ariz.—Mosher v. Phcenix, 20 Ariz. 
2315 pel i le! Scene a 

Colo.— Curran Bill Posting, ete., Co. 


Steam | 


Informalities and irregulari- ; 


52: N. 
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A 


to exercise the 


v. Denver, 47 Colo, 221, 107 P 261, 
27 LRANS 544; Phillips v. Denver, 19 
Colo. 179, 34 P 902, 41 AmSR 230. 

Conn.—State v. Cederaski, 80 Conn. 
478, 69 A 19. 

Del.—Dangel v. Williams, 11 Del. 
Ch. 213, 99 A 84. 

D. C.—District of Columbia v. 
Waggaman, 15 D, C, 328. 

Fla.—Cawthon v. Der .Funiak) 
Springs, 88 Fla. 324, 102 S 2083 end 
v. Richter, 88 Fla. 306, 102 S 2 | 

Ga.—Poulan v. ‘Atlantic Bg ‘Line 
R, Co., 123 Ga. 605, 51 SH..657; Mc- 


Master v. Waynesboro, 122 Ga. 231, 
50 SE 122, 
Hawaii.—tTerr, Vv. Dondero, 21 


Hawaii 19, AnnCas1914D 1192. 

Il.—Streuber v. Alton, 319. Ill, 43, 
149 NE 577, 41 ALR 1405; Chicago v. 
Hebard Express, ete., Co., 301 Ill. 570, 
134 NE 27; Chicago Catholic Bishop 
v. Palos Park, 286 Ill. 400,. 121. NH! 
561; Williams v. Chicago, 266 Ill. 267,' 
1u7 NE 599, AnnCasiyvi6B 514; Chi- 
cago v, Ripley, 249 Ill. 466, 94. NE 
931, 34 LRANS 1186, AnnCas1912A 
160; Landberg v. Chicago, 237 Ill. 
112, 86 NE 638, 127 AmSR._ 319, 21 
LRANS 830; Lake View v. Tate, 130 
Ill, 247, 22 NE 791, 6 LRA 268; Peoria 
v, Calhoun, 29 Ill. 817; Gibbons v. 
Aurora, etc., R. Co., 177 Ill. A. 572 
[aff 263 Ill. 266, 104 NE 1063]; Chi- 
cago, ete., R. Co. v. Carlinville, 103 
Tl. eA. 251; 

Ind.—Watters v. Indianapolis, 134 
NE 482; Greencastle v. Thompson, 
168 Ind. 493, 81 NE 497; Miller v. 
Syracuse, 168 Ind. 230, 80 NE 411, 120 
AmSR 366, 8 LRANS 471; Pitts- 
burgh, ete., R. Co. v. Crown Point, 
146 Ind. 421, 45 NE 587, 35 LRA 684; 
Shelbyville v. Cleveland, etce., R. Co., 
146 Ind. 66, 44 NE 929; Beiling v. 
Evansville, 144 Ind, 644, 42 NE 621, 
35 LRA 272; Rund v. Fowler, 142 
Ind. 214, 41 NE 456; Skages v. Mar- 
tinsville, 140 Ind. 476, 39 NE 241, 49 
AmSR 209, 33 LRA 781; Kitchel v 
Union County, 123 Ind. 540, 24 NE 
366; Coal-Float v. Jeffersonville, 112 
Ind. 15, 13 NE 115. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 


Kan.—Mader ' v. Topeka, 106 Kan. 
867, 189 P 969, 15 ALR 340. 
Ky.—Louisville, ete..77 ReaiCo.weive 


Louisville, 141 Ky. 131, 1832 SW 184; 
Chesapeake, ete., R. Co. v. Maysville, 
69 SW 728, 24 KyL 615; Hall v. Com., 
101 Ky. 382, 41 SW 2, 19 KyL 578. 

La.—State v. St. Louis, etc., R. Co., 
138 La. 714, 70 S 621 [writ of error 
dism 245 U. S. 674 mem, 38 SCt 8 
mem, 62 L. ed. 541 mem]; State v, 
Dodson, 123 La. 903, 49 S 635; State v. 
Payssan, 47 La. Ann, 1029, 17 S 481, 
49 AmSR 390. 

Me.—Lewiston v. Grant, 120 Me. 
194, 113 A 181. 

Mass.—Lowell Bldg. Inspector vy. 
Stoklosa, 250 Mass. 52, 145 NE 262. 

Mich.—Detroit Bldg. Commn. v. 
Kunin, 181 Mich. 604, 148 NW 207, 
AnnCasi916C 959. 

Minn.—St. Paul v. Colter, 12 Minn, 
41, 90 AmD 278. 

Mo. —Kansas City v. Liebi, 298 Mo. 
569, 252 SW 404, 28 ALR 395; Mc- 
Murry vy. Kansas City, 283 Mo. 479, 
223 SW 615; Heman v. Schulte, 166 
Mo. 409, 66 SW 1638; Lancaster v. 
Reed, (A.) 207 SW 868; Windsor v. 
Bast, (A.) 199 SW 722. 

Nebr.—In re Anderson, 69 Nebr. 
686, 96 NW 149. 

Nev.—Ex p. Noyd, 48 Nev. 120, 227 
P 1020. 

N. Ji—Cranford Tp. Bd. of Health 
v. Union County Ct. of C..Pl., 83 N. J. 
Li 392, 85 A>217; Haynes v. Cape 
May,—50--N..- J. -L..-55,~.13 A. 231~ [aff 
J. L..180, 19 A 176]; Breninger 
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eral rule if the legislature has expressly conferred 
upon a municipal corporation power to do a certain 
act, the courts cannot question, except upon con- 
stitutional grounds, the right of the municipality 


power;* as for instance, on the 


ground that it might have been regarded as un- 


v. Belvidere,,.44 N. J. L. 350; Cape 
May, etc., R. Co. v. Cape May, 35 N. 
J. Eq. 419. 

N. M.—Roswell v. Bateman, 20 N. 
Mit G7, 146° Pi950, AnnCas1918D 426. 

N. 'Y.—McCabé 'v. New York, 213 
N. Y. 468, 107 NE 1049.[mod 155 App. 
Div. 262,.140 NYS 127]; Kittinger v. 
Buffalo Tract. Co., 160 NE Ae 377, 54 
NE 1081 [aff 25 App. Div. 329, 49 
NYS 713]; Dobosen y. Mescall, 205 
App. Div. 265, 199 NYS ‘800; Sabes v. 
Buffalo, 204 App. Div. 561, 198 NYS 
646; Anderson v. Steinway, 178 App. 
Div. 507, 165 NYS 608 [aff 221 N. Y. 
639 mem, 117 NE 575 mem]; Buffalo 
v. New York Cent. R. Co,, 125 Misc. 
801, (222. NYS 1. fafh 2138 NYS" 713 
mem]; Willerup v. Hempstead, 120 
Misc. 485, 199 NYS 56; Matter of 
Christey, 92 Mise. 1, 155 NYS 39. 

N. C.—Hudson vy, Greensboro, 185 
N. C. 502, 117 SE 629; Lawrence v. 
Nissen, 173 N.C. 3859, 91 SH 10386; 
State v. Rice, 158 N. C. 635, 74 SE 
582, 39 LRANS 266. 

Or.—W ygart v. McLauchlan, 39 Or. 


429, 64 P 867, 87 AmSR 673, 54 LRA _ 


636. 

Pa.—Philadelphia v. T. B. Rice, 
ete,, Co., 274 Pa. 256; 118 A 14; Vare 
v. Walton, 236 Pa. 467, 84 A 963. 

Philippine. —U. Ss. v. Joson, 26 
Philippine 1; Case v. La Junta de 
manifed, 24 Philippine 250. 

R. L——Fritz v. Presbrey, 44 R. I. 
20%, 116 A 419. 

. C.—Darlington v. Ward, 48 S. C. 
B70" 26 SH 906, 38 ate 326 

Tenn.—O’Haver Montgomery, 
120 TouRe 448, 111 sw 449, 127 AmSR 


Tex.—Houston, ete, R. Co. v. Dal- 
las, 98 Tex. 396, 84 SW 648, 70 LRA 
850; San Antonio v. Fetzer, (Civ. A.) 
241 SW 1034; Zucht v. King, | (Ci: 
A.) 225 SW 367; Beaumont v. Mat- 
thew Cartwright ‘Land, etc., Co., (Cie 
A.) 224 SW 589; San. Antonio Fire 
Fighters’ Local Union No. 84 v. Bell, 
(Civ. A.) 223 SW 506;_. Brenham v. 
Holle, (Civ. A.) 153 sw 345. 

Utah. —Retan v. Salt Lake City, 63 
Utah 459, 226 P 1095. 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SH.139, AnnCas1917D 1114: 

Wash.—Nolan vy, Blackwell, 123 
Wash. 504, 212 P 1048; Berry, ¢ V. 
poeteles 116 Wash. 648, 200 P 336,203 

Eng.—Simmons v. Malling, Rural 
Dist. Council, [1897] 2 Q. B; 433. 

B. C.—In re. United ‘Bldg Corp., 
Ltd., 18 B. C. 274, 18 DomLR 593 [app 
dism [1915] Ae C. 345,.19 DomLR 
97, 6 WestWkly 1335]. 

PE gs opiate a v. Schuster, 14 Man. 

Ont.—Re Daines, 49 Ont, L. 285, 58 
DomLR 565; Re Boylan, 15 Ont. 13. 

Que. —Wiseman v- Montreal, 60 
Que. Super. 284. 

N. W. Terr.—Re Brown, 5 WestLR 
576. 

“Tt is well settled that when the 
adoption of a municipal ordinance or 
by-law is expressly authorized by the 
Legislature, and where the express 
grant of power is not in conflict with 
a constitutional prohibition or funda- 
mental principles, it cannot be suc- 
cessfully assailed as unreasonable in 
a judicial tribunal.’ Beiling  v. 
Evansville, 144 Ind. 644, 648, rt) NE 
621, 35 LRA 272. 

“An ordinance can not'be held to 
be unreasonable which is. expressly 
authorized by the Legislature.” Coal- 
Float v. Jeffersonville, 112 Ind. 15, 19,, 
13. NEP 115. 

[a] “The rule is thus stated in 
Dillon on. Municipal Corporations 
(4th Ed.) § 328: ‘Where the Legisla- 
ture, in terms, confers upon a mu- 
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reasonable if it had been done under the implied 
or general power of the municipality.® 

Limitation of rule. Courts may grant relief from 
the exercise by the municipality of a power ex- 
pressly granted if such exercise interferes or vio- 
jates the private or organic rights of individuals,® 
even though the power has been lawfully con- 
ferred;? but it is only in extreme cases that the 
When the power to legislate 


eourts will do so.® 
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by the courts.® 


on a particular subject is conferred and the par- 


nicipal corporation the power to pass 


ordinances of a specified and defined’ 


character, if the power thus dele- 


gated be not in conflict with the Con- 


stitution, an ordinance passed pur- 
suant thereto cannot be impeached as 
invalid, because it would have been 
regarded as unreasonable if it had 
been passed under the incidental 
power of the corporation, or under a 


grant of power general in its nature. 


In other words, what the Legislature 
distinctly says may be done cannot be 
set aside by the courts, because they 
may deem it to be unreasonable or 
against sound policy. But where the 
power to legislate on a given subject 
is conferred, and the mode of its 


exercise is not prescribed, then the 
ordinance passed in pursuance there-' 
of must be a reasonable exercise of, 


the power, or it will be pronounced 
invalid.’”’ _| 
Fed. 879, 882 [aff 158 Fed. 766, 86 
CCA 122]. ' 
[b] Tllustration.—Where a stat- 
ute expressly authorizes a municipal 
board to designate the number of 
street. railway tracks that shall be 


laid in any street, lane, or avenue of' 


the city, the court cannot set aside as 
unreasonable an ordinance which 
authorizes the laying of a _ double 
track. State v. Jersey City, 57 N. J. 
“T. 293,30 A 531, 26 LRA 281. 

[c] Language must be explicit.— 
In the absence of language in the 
charter. sufficiently explicit to mani- 
fest clearly that intention, it should 
be held that it was not the intention 
to confer authority to make an arbit- 
rary and unreasonable law. Austin 
v. Austin City Cemetery Assoc., 87 
Tex. 330, 28’ SW 528, 47 AmSR 114, 

Ultra vires or unconstitutional acts 
see infra § 320. ' 

5. U. Si—Carpenter v. Yeadon, 151 
Fed. 879 [aff 158 Fed.'766, 86 CCA 
122]. 

Gis Hamindeas: v. Anniston, 104 Ala. 
257, 16 S 545, 53-AmSR 44,-27 LRA 
-346; Ridgeway v. Bessemer, 9 Ala. A. 
470, 64 S 189; Dreyfus v. Montgom- 
ery, 4 Ala. A. 270, 58 S 730. 

Colo.— Moffitt v. Pueblo, 55: Colo. 
112, 133 P 754; Phillips: v. Denver, 19 
Colo. 179, 34 P 902, 41 AmSR 230. 

Tll.— Chicago v. ,Hebard Express, 
GLOn TOON SON, ulna Ones Sum NIBN oa 
Chicago Catholic Bishop v. Palos 
Park, 286 Ill. 400, 121 NE 561; Block 
v. Chicago, 239 Ill. 251, 87 NE 1011, 
130 AmSR 219; Peoria v. Calhoun, 29 
Des 17, 

Ind.—Shea v.’ Muncie, 148 Ind, 14, 
46 NE 138; Shelbyville v. Cleveland, 
etc.; R. Co.; 146 Ind. 66,°44- NE 929; 
Beiling v. Evansville, 144 Ind. 644, 42 
NE 621, 35-LRA 272; Rund v. Fowler, 
142 Ind. 214, 4% NE 456; Skages v. 
Martinsville, 140 Ind, 476, 39 NE 241, 
49 AmSR 209, 338° LRA 781; Steffy v. 
Monroe City, 135 Ind. 466, 35 NE 121, 
41 AmSR 436; Coal-Float v. Jeffer- 
sonville, 112 Ind, 15, 13 NE 115. 

Iowa.—Huston v. Des Moines, 176 
Towa 455, 156 NW 883. 

Ky.—Louisville, ete, R. Co; v. 
Louisville, 141 Ky.:.131, 132 SW 184, 

La.—State y. St. Louis, etc., R. Co.; 
138 la. 714,'70'S 621 [writ of error 
dism 245° U. S. 674 mem, 38 SCt 8 
mem, 62 Lb. ed. 541 mem]; State v. 
Payssan, 47 La. Ann. 1029, 17 S 481, 
49 AmSR 390. 


Mich.—Peo, v. Armstrong, 73 Mich, 


Carpenter v, Yeadon, 151) 


aot 41 NW 275, 16 AmSR 578, 2 LRA 
Mo.—St Louis v. United R. Co., 


263 Mo, 387, 174-SW 78; Kansas City: 


v. Trieb, 76 Mo. A. 478; St. Louis v. 
Green, 6 Mo. A. 591, 7 Mo. A. 468 
{rev on other grounds 70 Mo. 562]; 
St. Louis v. Heinrich, 6 Mo. A. 591; 
St. Louis v, Knox, 6 Mo. A. 247 [aff 
74 Mo. 79]. 


Nev.—Ex p. Noyd, 48 Nev. 120, 227: 


P 1020. ¢ 
N. J.—Raffetto v. Mott, 60 N. J. L. 
413, 38 A 857; Haynes v, Cape May, 


50 N. J. L. 55, 13 A 231 [aff 52 N. J.. 


B.5180, 19 A176]. 


N. M.—Roswell v. Bateman, 20 N. 


M. 77, 146 P 950, AnnCas1918D 426. 
N 


. Y.—Stubbe v. Adamson, 220 N., 
Y. 459, 116 NE 372 [aff 173 App. Div. 
Peo. v. Fourth 


305; 159 eNYS- 751]3 
Dist. Magistrate’s Ct., 216 N. Y. 154, 
110 NE 451; Peo. v. Pratt, 129 N. Y. 
68, 29 NE 7; Cronin y. Peo., 82 N. Y. 
318, 37 AmR 564; Stubbe v. Adamson, 
173 App. Div. 305, 159 NYS 751 [aff 
220 N. Y. 459, 116 NE 372]; Willerup 
v. Hempstead, 120 Misc. 485, 199 NYS 
56; Coates v. New York, 7 Cow. 585. 
Or.—Wyegant v. McLauchlan,-39 Or. 
gaat 64 P 867, 87 AmSR 6738, 54 LRA 


Pa.—Ligonier Valley R. Co. v. La- 
trobe, 216 Pa. 221, 65 A 548. 

S. C.—Darlington vy. Ward, 48 S. 
C. 570, 26 SE 906, 38 LRA 326. 

Tenn.—O’Haver v. Montgomery, 120 
fete 448, 111 SW 449, 127 AmSR 

Tex.—Mills v. Missouri, ete, R. 
on 94 Tex, 242, 59 SW 874, 55 LRA 


Can.—Simmons v, Malling Rural 
Dist. Council, [1897] 2 Q. B. 433. 
We C.—Reg. v. Petersky, 4. B. 

Man.—In re Early Closing. By-Law, 
30 Man. 444; Stark v. Schuster, 14 
Man. 672. 

Ont.—Re Boylan, 15 Ont. 13. 

6 Carpenter v, Yeadon, 151 Fed. 
879 [aff 158 Fed. 766, 86 CCA 122]; 
Cawthon v. De Funiak Springs, 88 
Fla. 324, 326, 327, 102 S. 250; Louis- 
ville, etc., R. Co. v. Louisville, 141 
Ky. 131, 132 SW 184;. Willerup v. 
ree ny bee 120 Misc. 485, 199 NYS 

“Municipalities are established not 
to confer arbitrary powers upon offi- 
cials, but to conserve the rights and 
interests of the people through gov- 
ernments which operate by means of 
official acts limited-and regulated by 
law. ...A municipality may be en- 
joined from unreasonably exercising 
any lawful power conferred upon it 
by the legislature for a power granted 
to.a municipality by the legislature 
cannot lawfully be so exercised as 
to violate organic rights of individ- 
uals, yet in this case no abuse of 
power by the municipality is made 
to appear.” Cawthon vy. De Funiak 
Springs, supra. 

Unconstitutional 
§ 320. 

7. Cawthon v. De Funiak Springs; 
88 Fla. 324, 102 S 250. 

8. Louisville, ete., R. Co. v. Louis- 
ville, 141 Ky. 131, 132 SW 184; Chesa- 
peake, ete., R..Co. v. Maysville, 69 
SW 728, 24 KyL 615. 

9. Carpenter v. Yeadon, 151 Fed, 
879 [aff 158 Fed. 766, 86 CCA 122]; 
Chicago v. Hebard Express, etc., Co., 


acts) see infra 


son, 2638 Ill. 


ticular manner of its exercise is not prescribed, 
then the question whether an ordinance passed pur- 
suant to the power is a reasonable exercise of it 
by the municipal corporation is subject to inquiry 


[§ 317] c. Acts under Discretionary Power. Ordi 
narily courts do not interfere with or control the 
exercise of the discretionary powers of municipal 
corporations,’® regardless of whether such powers 


801 Ill. 570, 134 NE 27; Peo. v. Erics- 
368, 105 NE 315, LRA 
1915D 607, AnnCas1915C 183; Pitts- 
burgh, ete., R. Co. v. Crown Point, 
146 Ind. 421, 45 NE 587, 35 LRA 684; 
U. S. Central L. Assur. Soc. v. Des 
Moines, 185 Iowa 573, 171 NW 81. 

[a] Discussion of rule. — “The 
power to control, improve, and repair 
the streets is conferred by the stat- 
utes. ... The manner of so doing, 
however, is not prescribed. Where 
the legislature has authorized the 
city by resolution or ordinance to 
order a specified change or improve- 
ment, or to enact a specified require- 
ment, there can be no doubt that the 
courts may not interfere; but where 
certain powers are conferred on the 
eity council, and the manner of per- ~ 
forming these has not been directed 
by the legislature, it would seem, ac- 
cording to the consensus of opinion, 
that the manner or mode of perform- 
ance ought not to be arbitrary or op- 
pressive; and that, when this is 
attempted, the courts may interfere, 
and prevent an unreasonable course 
on the part-of the city in the execu- 
tion of what it has, through the city 
council, enacted.” United States Cent, 
Life Assur. Co. v. Des Moines, 185 
Iowa 573, 578, 171 NW 81. 

10. U. S.—Coulson v. Portland, 6 
F, Cas. No. 3,275, Deady 481. 

Ala.—State v. Mobile County Reve- 
nue,: etc., Comrs., 209 Ala. 98, 95°S 
374; Pilcher v. Dothan, 207 Ala. 421, 
93 S 16. 

Ark.—Herring v. Stannus, 169 Ark. 
244, 275 SW 321; Sander v. Blythe- 
ville, 164 Ark. 434, 262 SW 28; Arkan- 
sas Light, etc., Co. v. Cooley, 138 
Ark. 390, 211 SW 664; North Little 
Has v. Rose, 136 Ark. 298; 206 SW 

Cal.—Ex p. Simmons, 250 P 684; 
Jardine v. Pasadena, 248 P 225; Zahn 
v. Los Angeles Bd. of Public Works, 
195 Cal. 497, 2384 P 388; In re San 
Francisco, 191 Cal. 172, 215 P 549; 
Ex p. Barmore, 174 Cal. 286, 163 P 50, 
LRA1917D 688; Spring Valley Water- 
Works vy. San Francisco, 82 Cal. 286, 
22 P 910, 1046, 16 AmSR.116, 6 LRA 
756; Ellis v. San Francisco ‘Funded 
Debt Comrs., 38 ‘Cal... 629; Boyd v. 
Sierra Madre, 41 Cal. A. 520, 183 P 
230; Goytino v., McAleer, 4 Cal. <A. 
655, 88 P.991. 

Colo.—Antero, etce., Reservoir Co. v, 
Lowe, 69 Colo. 409, 194 P 945; Colo- 
rado Postal Tel... Co. .v. Colorado 
Springs, 61 Colo. 560, 158 P 816; Den- 
ve v. Campbell, 33 Colo, 162, 80 P 

Conn.—Dibble v. New Haven, 56 
Conn. 199,-14 A 210. 

POS cae v. Wilmington, 4 Del, 
' Fla.—State yv. Dillon, 75 Fla. 785, 
79 2Si 29% 

Ga.—Tietjen v. Savannah, 161 Ga. 
125, 129 SE 653; Chipstead v. Oliver, 
137 Ga. 483, 73 SE 576; “Wells —¥, 
Atlanta, 43 Ga. 67. 

Ill.— Peo. v. Chicago, etc. R..Co., 
308 Ill. 54, 139 NE .2;. Peo. v. Corn 
Products Refining Co., 286 Ill. 226, 
121 NE 574; Hill v. Kimball, 269 111, 
398, 110 NE 18; Chicago vy. Sechmidin- 
ger, 243 Ill. 190, 90 NE 372; Chicago 
v. Schmidinger, 243 Ill. 167, 90 NE 
369, 44 LRANS 632,.17 AnnCas 614; 
Peo, v. Kent, 160 Ill. 655, 48 NE 760; 
Sheridan v. Colvin, 78: Ill. 237; Brush) 


For later cases, developments and changes in the law.see cumulative Annotations, same title, page and note number, 
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§ 317] 


are legislative, judicial,!? or executive. But regu- 
lations, ordinances, or other acts of municipal corpo- 
- rations must be reasonable,'? and, except as herein- 
before noticed,!® courts may inquire into the un- 
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reasonableness or reasonableness of ordinances, reso- 
lutions, or by-laws, or other acts of such bodies in 
the exercise of their discretionary powers,'® and 
determine whether such power has been exercised 


v. Carbondale, 78 Ill. 74; Dunham v. 
Hyde Park, 75 Ill. 371; Kelly v. -Chi- 
cago, 62 Ill. 279; Sherlock v. Win- 
netka, 59 Ill. 389. 

Ind.—Cason y. Lebanon, 153 Ind. 
567, 55 NE 768; Indianapolis v. Con- 
sumers’ Gas Trust Co., 140 Ind. 246, 
39 NE 943; Kokomo v. Mahan, 100 
Ind. 242; Valparaiso v. Gardner, 97 
Ind. 1, 49 AmR 416; Terre'Haute v. 
cae Haute Water-Works Co., 94 Ind. 

Iowa.—Lytle Inv. Co. v.+ Gilman, 
201 Iowa 603, 206 NW 108; Swan v. 
Indianola, 142 Lowa 731, 121 NW 547; 
Miller v. Webster City, 94 Iowa 162, 
62 NW 648; Moses vy. Risdon, 46 Iowa 
251; Des Moines Gas Co. "vy. Des 
Moines, 44 Iowa 505, 24 AmR 756. 

Kan.—Slocum v. Wichita, 114 Kan. 
260, 217.P 297; Emporia v. Atchison, 
ete., R. Co., 88 Kan, ‘611, 129.P) 2161. 

Ky.—Bradford v. Jones, 142 Ky. 
820, 1385 SW 290. 

La.—Gibson v. Baton Rouge, 161 
La. 637, 109 S 339; Henderson v. 
Shreveport, 160 La. 360, 107 S 139; 
State v. New Orleans, 153 La. 664, 
96 S 510; New Orleans v. Ricker, 137 
La. 843, 69 S 273; Capdevielle v. New 
Orleans, etc., R. Co., 110 La, 904, 34 
S 868; Brennan v. Sewerage, etc., Bd., 
108 La. 569, 32 S 563; Conery v. New 
Orleans Water-Works Co., 41 La. Ann. 
910, 7 S 8; State v. Judges Orleans 
Parish Civay Dist.) Ct, - 36° La. Ann: 
1075. 

Me.—Lewiston v. Grant, 120 Me. 
194, 113 A 181; Hovey v. Mayo, 43 
Me. 322. 

Md.—Baltimore vy. Wollman, 123 
Mids) 810,491 A. 339. 

Mich.—Tomazewski v. Palmer Bee 
Co., 223 Mich. 565, 194 NW 571; Law- 
son v. Judge Recorder’s Ct. of De- 
troit,. 175 Mich. 375, 141 NW 623, 45 
LRANS 1152; Davies v. Saginaw, 87 
Mich. 439, 49 NW 667; Torrent v. 
Muskegon, 47 Mich. 115, 10 NW 132, 
a 715; Motz v. Detroit, 18 Mich. 

Minn.—Bennett v. Beaty, 156 Minn. 
293, 194 NW 627; Restricted Resi- 
dence Dist. v. Scott, 151 Minn. 115, 
186 NW 292; Twin City Separator Co. 
v. Chicago, etc., R. Co., 118 Minn. 491, 
137 NW 193; Janeway v. Duluth, 65 
Minn, 292, 68 NW 24. 

Mo.—Funke vy. St. Louis, 122 Mo. 
132, 26 SW 1034; St.- Louis v. Bof- 
finger, 19 Mo. 13. 

Nebr.—Standard Oil Co. v. Kear- 
ney, 106 Nebr. 558, 184 NW 109, 18 
ALR 95, 

N. H.—Parker v. Concord, 71 N. 
H. 468, 52 A 1095. 

N. J.—Carling v. Jersey City, 71 
N. J. L. 154,-58 A $95; Van Reipen 
Vn Jerseyueityy 5S-Ne J. els) 26:25))33 
A 740; Nelson v. Kearny, (Sup.) 132 
A 299; Willits v. Beach Haven, (Sup.) 
129 A 787; Cape May, etc., R. Co. v. 
Cape May, 35 N. J. Eq. 419; Schumm 
v. Seymour, 24 N. J. Eq. 143. 

N. Y.—tLarkin Co., Inc. v. Schwab, 
242 N. Y. 330, 151 NIE 637; Buffalo 
wmiiNew “Yorksetcl, Ri'Cos 152) N.Y. 
276, 46 NE 496 [aff 6 Misc. 630, 27 
NYS) ZO Reokey., Tomew13ce NY. 
489, 32 NE 984 [rev 20 NYS 223]; 
Cain’ vieSyracusey 9b) Ney.” 83 “Laft 
29 Hun 105]; Saulsbury v. Ithaca, 
92 Ni ¥e021, 246" Am eR £22 frevi- 24 
Hun 12]; Lyneh v. New York, 76 
N. Y. 60, 32 AmR 271; Boyd v. Walsh, 
217 App. Div. 461, 216 NYS 242; Mul- 
tiplex Garages v. Walsh, 213 App. 
Div. 155, 210 NYS 178 [rev on other 
grounds 241 N. Y. 527, 150 NE 540]; 
Peo. v. Walsh, 212 App. Div. 635, 209 
NYS 454 [aff 240 N. Y. 689 mem, 148 
NE 760 mem]; Joscelyn Stable Co. 
ve Johnson, “157+ App, Div, 779, 142 
NYS 643; Barhite v. Home Tel, Co., 
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50 App. Div, 25, 63 NYS 659; Schanck 
v. New York, 10 Hun 124 [aff 69 N. Y. 


444]; Reynolds v. Albany, 8 Barb. 
597; Davis v. New York, ING, WY 
Super. 451 [mod on other grounds 


9 N. Y. Super. 663 (aff 10 N. Y. Super. 
119 [rev on other grounds 14 N. Y. 
506, 67 AmD 186])]; Fletcher v. 
Hylan, 125 Misc. 489, 211 NYS 397, 
727; Carlton v. Watertown, 124 Misc. 
244, 207 NYS 339; Matter of A. H. 
Roberts Bus Corp., 119 Misc. 798, 198 
NYS 257; Robinson v. Wood, 119 
Mise. 299, 196 NYS 209; People’s Gas, 
etc., Co. v. Oswego, 108 Misc. 247, 
177 NYS 625; Yellow Taxicab Co. v. 
Gaynor, 82 Mise. 94, 143 NYS 270 [aff 
159 App. Div. 888 miem, 144 NYS 
299]; Hotel Astor v. Gaynor, 82 
Misc. 94, 148 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 299]; Hil- 
liard Hotel Co. v. Gaynor, 82 Misc. 
94, 143 NYS 279 [aff 159 App. Div. 
888 mem, 144 NYS 299 (aff 211 N. Y. 
597 mem, 105 NE 1087 mem)]; Hawk 
v. New York, 82 Misc. 94, 143 NYS 
279 [aff 159 App. -Div. 888 mem, 144 
NYS 494 (aff 211 N. Y. 598 mem, 
105 NE 1C86 mem)]; Waldorf- 
Astoria Hotel Co. v. New York, 82 
Mise. 94, 148 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 212 
N. Y. 97, 105 NE 803)]; St. Mary 
of the Angels Church v. Barrows, 68 
Mise. 545, 124, NYS 571; Terrell v. 
Strong, 14 Misc, 258, 35 NYS 1000; 
Peo. v. Smith, 12 AbbPr 133; Peo. 
v. New York, 11 AbbPr 289; Ex p. 
Albany, 23 Wend. 277. 

N. C.—State v. Staples, 157 N. C. 
637, 73 SE 112, 37 LRANS 696; Jones 
v. North Wilkesboro, 150 N. C. 646, 
64 SE 866; Rosenthal v. Goldsboro, 
149 N. C, 128, 62 SE 905, 20 LRANS 
809, 16 AnnCas 639. 

Oh.—Wabash, ete., R. Co. v. Defi- 
ance, 52 Oh. St. 262, 40 NE 89 [aff 
167 U.S. 8857.17. «<SCt: 748, 42. Tu ed. 
87]; Gall v. Cincinnati, 18 Oh. St. 
563; Cleveland v. Thomas, 15 Oh. A. 
76; Hubbard v, Sandusky, 9 Oh. Cir. 
Ct., 688, 6 Oh. Cir. Dec. 786; Mitchell 
v. Cincinnati, 21 OhNPNS 175. 

Okl.—Finkelstein v. Sapulpa, 106 
OKI...297, 2384 P:187. 

Or.—Pearson v. Twohy Bros. Co., 
LT3Ors 230, .231 cP <L29)-36 JAR eT 13, 

Pa.—Pennsylvania Mut, L. Ins. Co. 
v. Cuyler, 283 Pa. 422, 129 A 687; 
White v. Philadelphia, 223 Pa. 563, 
72 A 856; Reuting v. Titusville, 175 
Pa. 512, 34 A 916; Douglass v. Com., 
108 Pa. 559; Findley v. Pittsburgh, 
82 Pa. 351; Com. v. Mitchell, 82 Pa. 
343; Durach’s App., 62 Pa. 491; Fisher 
v. Harrisburg, 2 Grant 291; Serencse 
v. Filbert, 29 Pa. Dist..190; Union Tel, 
Co. v. Greenville Borough, 18 Pa. 
Dist. 932; Com. v. Lebanon City, 7 
Pa. Dist. 163; Newell v’ Bradford, 18 
Pa. Co. 465; Wiggins v. Philadelphia, 
2 Brewst. 444; Smith v. Philadelphia, 
2 Brewst. 4438. 

R. I.—Iuszkewicz v. Luther, 30 R. 
I. 570, 76 A 829; Pawcatuck Valley 
St. R...Co. v. Westerly, 22 R. I, 307, 


47 A 691. 
x Dp, Evans; 72.8. C. 547, 


She (ee 
52 SEH 419. 
S 


. D.—In re McCain, 9 S. D,. 57, 
68 NW _ 163. 
Vt.—Bates v. Bassett, 60 Vt. 530, 


15 A 200, 1 LRA 166. 

Wash.—Hayes vy. Seattle, 120 Wash. 
372, 207 P 607; Ferry v. Seattle, 116 
Wash. 648, .200 P 336, 203 P 40; 
Times Pub. Co. v. Everett, 9 Wash. 
518, 37 P 695, 48 AmSR 865, 

Wis.—Wagner v. Milwaukee, 180 
Wis. 640, 192 NW 994; Kelléy v. Mil- 
waukee, 18 Wis. 83. 

[1904] 1 


Eng.—Stiles v. Galinski, 
kG 1E}. (Gale 
nfacatt C.—Haggerty vy. Victoria, 4B. C. 


Man.—Kelly v. Winnipeg, 12 Man. 87. 

Ont.—Little vy. Wallaceburgh, 23 
Grant Ch. 540. 

Que.—St. Louise v. Chouinard, 5 
Que. Q. B. 362; Mercier v. Bellechasse, 
31 Que. Super. 247; Waldron v. West- 
mount, 8 Que. Super. 324. 

“Much must be left to the judg- 
ment and discretion of the city coun- 
cil; and when they have exercised 
their judgment and discretion in 
passing an ordinance, it is prima 
facie valid.” Evison v, Chicago, etc., 
R. Co., 45 Minn. 370, 373, 48 NW 6, 
11 LRA 434 [quot Houston, ete, R. 
Co. v. Dallas, 98 Tex. 396, 417, 84 
SW 648, 70 LRA 850; Munger Oil, 
ete., Co. v. Groesbeck, (Tex. Civ. A.) 
194 SW 1121, 1123]. 

[a] Radio broadcasting. — “There 
could be no judicial interference with 
the exercise of proper discretion of 
those in charge of the city’s radio 
in deciding exactly what should be 
broadcasted within the use heretofore 
authorized by the board of estimate 
and apportionment.” Fletcher v. 
Hylan, 211 NYS 727,729. 

11. Ark.—Little Rock R., etc., Co. 
v. Dowell, 101 Ark. 223, 142 SW 163, 
AnnCas1913D 1086. 

Cal.—Jardine v. Pasadena, 248 P 
225: In re San Francisco, 191 Cal. 
172, 215 P 549; Spring Valley Water- 
Works v. San Francisco, 82 Cal. 286, 
22 P 910, 1046, 16 AmSR 116, 6 LRA 
756. 

N. Y.—Davis v. New York, 8 N. Y. 
Super. 451 [mod on other grounds 9 
N. Y: Super. 663 (aff 10 N. Y. Super. 
119 [rev on other grounds 14 N. Y. 
506, 67 AmD 186])]. 

Okl.—Calkins v. Ponea City, 89 Okl. 
100; 214 P 188. 

Or.—Pearson v. Twohy Bros. Co., 
113-Or. 230, 231 P 129, 36 ALR 1113. 

{a] Reason for rule.—‘A_ city 
council acts in a legislative capacity 
in exercising the powers conferred 
upon it to grant franchises for the 
public benefit. The power thus con- 
ferred upon a city council by the 
lawmakers is co-equal with the power 
in this respect of the Legislature 
itself, and in the exercise of this 
power a discretion is vested which 
can not be taken away by the courts. 
It is only an arbitrary abuse of the 
power which~ the courts should con- 
trol; and when the exercise of that 
power and discretion is attacked in 
the courts, a presumption must be 
indulged that the council has not 
abused its discretion, but has acted 
with reason and in good faith for the 
benefit of the public. To proceed 
upon any other theory would be to 
substitute the judgment and discre- 
tion of the courts for the judgment 
of the members of the council with 
whom the lawmakers have seen fit to 
lodge this power.” Little Rock R., 
ete., Co. v. Dowell, 101 Ark. 223, 227, 
142 SW 165, AnnCas1913D 1086. 

12. Spring Valley Water-Works v. 
Sani Francisco, *82) *Calin286/'222°8R 
910, 1046, 16 AmSR 116, 6 LRA 756; 
Standard Oil Co. v. Kearney, 106 
Nebr. 558, 184 NW 109, 18 ALR 95; 
Davis v. New York, 8 N. Y¥. Super. 
451 [mod on other grounds 9 N. Y. 
Super. 663 (aff 10 N. Y. Super. 119 
[rev on other grounds 14 N. Y. 506, 
67 AmD 186])]; State v. King County 
Super, Ct., 120 Wash. 183, 206 P 966. 
| 138. Spring Valley Water-Works v. 
| San Francisco, 82 Cal. 286, 22 P 910, 
| 1046, 16 AmSR 116, 6 LRA 756; Davis 
|v. New York, 8 N. Y. Super. 451 [mod 

on other grounds 9 N. Y. Super. 663 
(aff 10 N. Y. Super. 119 [rev on other 
grounds 14 N. Y. 506, 67 AmD 186])]. 

14. See supra § 229. 

15. See supra § 316. 

16. Ark.—Little Rock R., ete., Co. 
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within its proper limits,!? for the purposes for which 
it was given,!® and from the motives by which those 
who give the discretion intended that its exercise 
While courts hesitate to inter- 
fere with the actions of municipal authorities within 
the limits of their powers,?? and courts will not 
interfere with the exercise of their discretionary 


should govern.!9 


v. Dowell, 101 Ark. 223, 142 SW 165, 
AnnCas1913D 1086. 

Cal.—Spring Valley Water-Works 
v. San Francisco, 82 Cal. 286, 22 P 
910, 1046, 16 AmSR 116, 6 LRA 756. 

Fla.—Bradentown v. State, 88 Fla. 
381, 102 S’556, 36. AR: 1297. 

Ill.—Mortell v. Clark, 272 Ill. 201, 
111 NE 993. ; 

Iowa.—Erickson v. Cedar,’ Rapids, 
193 Iowa 109, 185 NW 46; Swan v. 
Indianola, 142 Iowa 731, 121 NW 547. 
_., Ky.— Versailles v. Kentucky High- 
land R. Co., 153-Ky. 83, 154 SW. 388; 
Lagrange v. Overstreet, 141 Ky. 43, 
132 SW 169, 31 LRANS 951. r 

Me.—Lewiston y. Grant, 120 Me. 
194,113 A 182. 

Mich.—Tomazewski v. Palmer Bee 
Co., 223 Mich. 565, 194 NW 571. 

Minn.—Twin City Separator Co. v. 
Chicago, ete, R. Co., 118 Minn. 491, 
137 NW 193. 

N. Y.—New York City Fire Dept. v. 
Gilmour, 149 N. Y. 453, 44 NE 174, 
52 AmSR 748. 

Oh.—Robertson vy. Canton, 20 Oh 
NPNS 188. 

Pa.—Union Tel. Co. v. Greenville 
Borough, 18 Pa. Dist. 932. 

Que.—Mercier v. Bellechasse, 31 
Que. Super. 247. 

“Tt is settled law in this state that, 
whenever any power involved in the 
exercise of discretion is vested in a 
municipal body or other public body, 
such discretion must be exercised 
reasonably, and in such a way as to 
further the purposes of the power so 
conferred; and that, if the body in- 
trusted with such power does not so 
act, the courts have always exer- 
cised the right to set aside their find- 
ing and enjoin their acts.” Erickson 
v. Cedar Rapids, 193 Iowa 109, 118, 
185 NW 46. 

17. Spring Valley Water-Works v. 
San Francisco, 82 Cal. 286, 22 P 910, 
1046, 16 AmSR 116, 6 LRA 756; Lew- 
iston v. Grant, 120 Me. 194, 113 A 
181;, Davis v. New York, 8 N.Y. 
Super. 451 [mod on other grounds 9 
N. Y. Super. 663 (aff 10 N. Y. Super. 
119 [rev on other grounds 14 N. Y. 
506, 67 AmD 186])]; Lazarowitz v. 
Kazan, 122 Mise: 202, 203 NYS 610; 
Schieffelin v. Hylan, 120 Misc. 512, 
515, 199 NYS 641 [aff 206 App. Div. 
689 mem, 199 NYS 948 mem (aff 236 
N. Y. 254, 140 NE 689)]. 

“Courts are, and should be, ex- 
tremely loath to interfere with public 
officials in the performance of their 
onerous and often ungrateful tasks; 
but courts must not weakly be 
swayed from the performance of their 
duty, not always pleasant, to curb 
lawlessness that springs from a 
wholly honest purpose.’ Within the 
domain of their authorized function- 
ing, city officials are free from inter- 
ference by courts. It is their judg- 
ment, and theirs alone, that must 
control. But when they step beyond 
the bounds of their allotted jurisdic- 
tions they divest themselves of legal 
power, and their acts beyond those 
bounds have not the sanction of the 
mandates of the people.” Schieffelin 
v. Hylan, supra, 

[a] Well-considered case. — “The 
right and jurisdiction in this respect 
is fully and accurately stated in 
Davis v. New York, 8 N. Y. Super. 
ASA, 149 %saPatt <9) Nw MiA2i63) 2b 9? LAD 
536] as follows: ‘Notwithstanding 
these observations, the question still 
remains, Has this court, or any court 
of equity, the power to interfere with 
the legislative discretion of the .com- 
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its diseretionary 


mon council of this city, or of any 
other municipal corporation? And to 
this question I at once reply, cer- 
tainly not, if the term “discretion” be 
properly limited and understood; and 
thus understood, I carry the proposi- 
tion much further than the counsel 
who advanced it. This court has no 
right to interfere with and control 
the exercise, not merely of the legis- 
lative, but of any other discretionary, 
power, that the law has. vested in 
the eorporation of the city; and 
hence I deem it quite immaterial 
whether the résolution in favor of 
Jacob Sharp and his associates be 
termed a by-law, a grant, a contract, 
or whether the power exercised in 
passing it be legislative, judicial, or 
executive; for if the corporation had 
the power of granting at all the ex- 
tracrdinary privileges which the 
resolution confers, the propriety of 
exercising the power, and perhaps j 
even the form of its exercise, rested 
entirely in its discretion. Nor is this 
all. A court of equity has no right 
to interfere with and control, in any 
case, the exercise of a discretionary 
power, no matter in whom it may be 
vested,—a corporate body or individ- 
uals, the aldermen of a city, the 
directors of a bank, a trustee, execu- 
tor, or guardian; and I add that the, 
meaning and principle of the rule, 
and the limitations: to which it is 
subject, are, in all the cases to which 
it applies, exactly the same. The 
meaning and principle of the rule 
are, that the court will not substi- 
tute its own judgment for that of 
the party in whom the discretion is 
vested, and thus assume to itself a 
power which the law had given to 
another; and the limitations to which 
it is subject are, that the discretion 
must be exercised, within its proper 
limits, for the purposes for which it 
was given, and. from the motives by 
which alone those who gave the dis- 
cretion intended that its exercise 
should be governed.’” Spring Val- 
ley Water-Works v. San Francisco, 82 
Cal. 286, 308, 22 P 910, 1046, 16 AmSR 
116, 6 LRA 756. ( 

18. Spring Valley Water-Works-v. 
San Francisco, supra; Davis v. New 
York, 8 N. Y. Super. 451 [mod on 
other grounds 9 N. Y. Super. 663 
(aff 10 N. Y. Super. 119 [rev on other 
grounds 14 N. Y. 506, 67 AmD 186])]. 

[a] “Municipal purpose.”—‘While 
the Courts will give due weight to 
a Legislative determination of what 
is a municipal purpose, yet where the 
purpose declared by statute to be 
such may in fact be not a municipal 
purpose, or where the purpose may 
be by the constitution expressly or 
by implication excluded as a munici- 
pal purpose, or where’ the execution 
of the purpose may involve a viola- 
tion, of organic law, the courts will 
ultimately determine whether it is or 
is not a permissible municipal pur- 
pose,,and in doing so will consider 
the pertinent facts that may be pe- 
culiar to the particular case as well 
as to the controlling law in the prem- 
ises. And while the Legislature may, 
within reasonable limitations, author- 
ize a municipality to determine what 
is a municipal purpose, in order that 
peculiar facts affecting the particular 
matter may have due appreciation, 
yet the discretion or judgment of the 
municipality in the premises must 
accord with controlling provisions 
and principles of law, and acts done 
are Subject to judicial review so that’ 


3 i 
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powers except in clear cases of abuse,”+ only after 
abuse,22 if the power is unreasonable or arbitrarily © 
abused, the courts will grant proper relief against 
the municipality?* from acting without the limits of 


powers,” or within the scope of 


the power, but in violation of the principle noted.” 
Where diseretion is validly vested in a municipal 


the law and not arbitrary or unrea- 
sonable municipal action shall con- 
trol, to the end that private rights 
may be conserved as is required by 
law.’ Bradentown v. State, 88 Fla. 
381, 384, 102 S 556, 36 ALR 1297. 

19. Spring Valley Water-Works v. 
San Francisco, 82 Cal. 286, 22 P 910, 
1046, 16 AmSR 116, 6 LRA 756; Davis 
v. New York, 8 N. Y. Super. 451 [mod 
on other grounds 9 N. Y. Super. 663 
(aff 10 N. Y. Super. 119 [rev on other 
grounds 14 N. Y. 506, 67 AmD 186])]. 

20. See supra § 311. 

21. Ark.—Little Rock R., etce., Co. 
v. Dowell, 101 Ark. 223, 142 SW 165, 
AnnCas1913D 1086. 

Tll.—Peo. v. Corn Products Refin- 
ing Co., 286 Ill. 226, 121 NE 574; Mor- 
tell. vz. Clark, 272. E1.201,, Ji tJINE 
993; Hill; v. Kimball, 269 ,Tll. 398, 
110 NE 18; Murphy v. Chicago, etc., 
R. Co., 247 Ill. 614, 93 NE 381; Chi- 
cago v. Schmidinger, 243 Ill, 190, 90 
NE 372; Chicago v. Schmidinger, 243 
Tll. 167, 90 NE 369, 44 LRANS 632, 
17 AnnCas 614. ; 

Iowa.—Swan Vv. Indianola, 142 Iowa 
731, 121 NW 547. 

Ky.—Dowdy- v. Mayfield, 213 Ky. 
460, 281 SW 485. 

Mich.—Tomazewski v. Palmer Bee 
Co., 223 Mich. 565,194 INW) (571s 
Davies v. Saginaw, 87 Mich. 439, 49 
NW 667. 

Minn.—Bennett v. Beaty, 156 Minn. 
293, 194 NW 627. 

N.. Y¥.—Larkin Co.,-Ine. v. Schwab, 


242 N. Y. 330, 151 NE 637; Altschul 
v.. Ludwig, 216 N.Y. 459, 121 «NB 
216; Schanck v. New York, 10 Hun 


124 [aff 69 N. Y. 4441; People’s Gas, 
etc., Co. v. Oswego, 108 Misc, 247, 177 
NYS, 625. 

Oh.—Wabash, ete., R. Co. v. De- 
pauer, 52 Oh. St. 262; 40 NE 89 [aft 
167 U. S. 88, 17 SCt 748, 42 L. ed, 
87]; Mitchell v., Cincinnati, 21 Oh 
NPNS 175; Robertson v. Canton, 20 
OhNPNS 188. 

Pa.—Fisher v. Harrisburg, 2 Grant 
291; Union Tel. Co. v. Greenville Bor- 
ough, 18 Pa. Dist. 932; Theatre Co. iv. 
Weaver, 33 Pa. Co. 241. 

Que.—Mercier. v. Bellechasse, 
Que. Super. 247. 

Discretion of municipal governing 
bodies generally see supra § 236. 

22. Arkansas: Light, ete. (Co.t™. 
Cooley, 188 Ark. 390, 211 SW 664. 

What constitutes abuse of discre- 


31 


_tion-see Abuse of Discretion 1 C. J. 


p 3872. See. also Injunctions § 410; 
Mandamus § 258. 

23. Versailles v. Kentucky High- 
land: RupCossh Lbs: Key. 83, | 1545S Wiissss 
Lagrange v. Overstreet, 141 Ky. 43, 
132 SW 169, 31 LRANS 951; Altschul 
v. Ludwig, 216 N. Y. 459, 111 NE 216; 
People’s Gas, etc., Co. v. Oswego, 108 
Mise. 247, 177 NYS 625. 
in gees see Injunctions §§ 407— 

Mandamus see Mandamus §§ 196 
et seq, 258 et seq. 

24 Versailles v.. Kentucky High- 
land R. Co., 153 Ky. 83, 154 SW 388; 
Lagrange v. Overstreet, 141 Ky. 43, 
132 SW 169, 31 LRANS 951. 

25. Versailles v. Kentucky High- 
land R. Co., 153 Ky. 83, 87, 154 SW 
388; Lagrange v. Overstreet, 141 Ky. 
43, 46, 1832 SW 169, 81 LRANS 951. 

“It will be observed that the stat- 
ute vests large powers in the board 
of trustees, giving them wide discre- 
tion in the enactment of. ordinances 
controlling and regulating the affairs 
of the town as well as the condition 
and improvement of its sidewalks, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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body or official, the eourts will not interfere with 
the exercise,** but, in the absence of positive proof 
to the contrary, will assume that the duties are prop- 
Judicial interfer- 


erly and lawfully performed.?7 
ence is proper where a legislative 


act is sought to be made effective by a ministerial 


act which transcends the powers 
tion.?§ 


streets and highways. But, extensive 
as this authority is, there is the limi- 
tation and restraint upon its exercise 
imposed by well established princi- 
ples of law that it must not be used 
in an unreasonable, arbitrary, capri- 
cious or oppressive manner, or to 
gratify malice or ill-will. If it is, 
the court will protect the citizen or 
class of citizens affected by this un- 
authorized assumption of power, and 
prevent by its process the municipal 
boards from acting without the scope 
of their authority, or within the 
scope but in violation of the principle 
noted.” Lagrange v. Overstreet, 
supra [quot Versailles v. Kentucky 
Highland R. Co., supra]. 

26. Spring Valley Water Works v. 
Bryant, 52 Cal. 132; Ex p. Delaney, 43 
Cal. 478; Goytino v. McAleer, 4 Cal. 
A. 655, 88 P 991; Rund v. Fowler, 142 
Ind. 214, 41 NE 456; New York Fire 
Dept. ‘v. Atlas SS. Co., 106 N. Y. 566, 
18 NE 329; Lancaster v. Telegraph 
Co., 3 LancLRev (Pa.) 164. 

, [a] Decision of building inspec- 
tors.—Pa. Act May 20, 1857 (Pamphl. 
L. p 590), provides that it shall be 
the duty of the inspectors of build- 
ings of the city of Philadelphia, upon 
the application of any person about 
to erect on his lot any new building, 
to examine all party or division walls 
upon or adjoining the lot, and, if 
‘deemed insufficient and unfit for the 
purpose of such new building about 
to be erected, such party or division 
walls shall be taken down by the last 
builder. A wall was condemned by 
the inspectors under this act, but the 
owner refusing to take it down or 
permit the new builder to do so, the 
Jatter applied to the common pleas 
eourt for an order to enforce the de- 
cision of the inspectors. The owner 
objected that there was no proof of 
the allegations of fact contained in 
the application, and no affidavits of 
the inspectors setting out a violation 
of their order. It was held that the 
court had power, under its general 
equity jurisdiction, to enforce compli- 
ance with the order of the inspectors, 
and the remedy under the act of 1857 
being summary, and the inspectors’ 
’ decision final and conclusive, it could 
not be reviewed in the common pleas, 
and therefore proof of the facts on 
which the inspectors had acted, and 
their affidavit as to the violation of 
their order, were unnecessary. 
Childs v. Napheys, 112 Pa. 504, 4 A 


35 Goytino v. McAleer, 4 Cal. A. 
655, 88 P 991. 

23. Valparaiso v. Gardner, 97 Ind. 
1, 49 AmR 416; Cape May, etc., R. 
Co. v. Cape May, 35 N. J. Hq. 419. 

. Williams v. Hylan, 126 Misc. 

807, 215 NYS 101 [aff 217 App. Div. 
727 mem, 216 NYS 936 mem]. ; 

[a] Held judicial question.—Wil- 
liams v. Hylan, 126 Misc. 807, 215 
NYS 101 [aff 217 App. Diy. 727 mem, 
216 NYS 936 mem]. 

30. Police power: 
Generally see supra §§ 200-211, 
Foxercise of see supra §§ 212-287. 
31. U. S.—Terrace Park v. Errett, 
42 F. (2d) 240. 

Cal.—Curtis v. Los Angeles, 172 
Cal. 230, 156 P 462. 
- Mich.—Lawson v. Judge Recorder's 
Ct. of Detroit, 175 Mich. 375, 141 -NW 


The examination of a judicial question by 
the court is not an interference with the discre- 

tionary powers of municipal authorities.?® 
' [§ 318] d. Acts under Police Power. 
municipal corporation exercises its police power,°° 


or discretionary 


question for the 
of the corpora- 


When a 


623, 45 LRANS 1152. 


35. 
Nebr.—Peterson vy. State, 79 Nebr.| 14, 46 


132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292. 

N. C.—State vy. Perry, 151 N. C. 
661, 65 SE 915, 184 AmSR 1002. 

Philippine.—U. S. v. Salaveria, 39 
Philippine 102. 

32. Lawson v. Judge Recorder’s 
Ct. of Detroit, 175 Mich. 375, 141 NW 
623, 45 LRANS 1152; State v. Perry, 
151 N. C. 661, 65 SE 915, 134 AmSR 
1002; U. S. v. Salaveria, 39 Philippine 


102. 
_ 33. U. S.—Terrace Park v. Errett, 
12 F. (2d) 240. 

Ala.—Barrett. v. Rietta, 207 Ala. 
651, 93 S 636; Spear v. Ward, 199 Ala. 
105, 74 S 27: 

Ark.—Pierce Oil Corp. v, Hope, 127 
fe 38, 191 SW 405, AnnCas1918E 

Cal.—Curtis v. Los Angeles, 172 
Cal. 230, 156 P 462; Ex p. Quong Wo, 
161, Cali 220, 118 P 714. 

Colo.—Curran Bill Posting, ete., Co. 
v. Denver, 47 Colo. 221, 107 P 261, 27 
LRANS 544. 

Ga.—Cartersville v. McGinnis, 142 
Ga. 71, 82 SE 487, AnnCas1915D 1067. 

Ill.—Hartman vy, Chicago, 282 Ill. 
511, 118 NE 781. 

Ky.—Galanty v. Maysville, 176 Ky. 
523, 196 SW 169. 

La.—State v. St. Louis, etc., R. Co., 
138 La. 714, 70 S 621 [writ of error 
dism 245 U. S. 674 mem, 38 SCt 8 
mem, 62 L. ed. 541 mem]; Mansfield 
v. Herndon, 134 La. 10, 63 S 606; 
New Orleans Real Est. Mortg., etc., 
-Co. v. Teutonia Ins. Co., 128 La. 45, 
54 S 466. 

Mo.—State v. Reynolds, 295 Mo. 
375, 244 SW 929; Hx p. Lerner, 281 
Mo. 18, 218 SW 331. 

Nebr.—FPeterson v. State, 79 Nebr. 
132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292. 

Pa.—Philadelphia v. Brabender, 17 
Pa. Super. 331 [aff 201 Pa. 574, 51 A 
374, 58 LRA 220]. 

R. I.—Fritz v. Presbrey, 44 R. IL 
207, 211,°116 Ay 419. 

Tex.—Ex p. Parr, (Civ. A.) 200 SW 
404. 

Va.—Elsner v. Hawkins, 113 Va. 47, 
73 SE 479, AnnCas1913D 1378. 

Wash.—Detamore v. Hindley, 83 
Wash, 322, 145 P 462. 

“In considering the reasonableness 
of the ordinance in question, passed 
under the delegated police power of 
the state, the court will apply to its, 
provisions the tests which are ap- 
plicable in determining the validity 
and constitutionality of a statute 
having a like purpose. When called 
upon courts will scrutinize legisla- 
tion purporting to be enacted for the 
public welfare to see if the object 
sought calls for the exercise of the 
police power. If such object can 
fairly be said to be a regulation to 
promote the safety, health, morals, 
comfort or convenience of the com- 
munity, then courts will not interfere 
with the wide scope of.legislative dis- 
eretion in determining the policy to 
be employed in its exercise, unless it 
appears that the discretion has been 
abused and the legislative action is 
so clearly unreasonable and arbitrary 
as to be oppressive.” Fritz v. Pres- 
brey, supra. 

34. See supra § 315. 


the means appropriate in the exercise thereof rest in 
the discretion of the corporation,*! and the courts 
will not interfere®? in the absence of a clear abuse 
of discretion.** While, following the general rule,*+ 
whether a police regulation is reasonable is not a 


courts, when it is enacted in pur- 


suance of express legislative authority,®® the rea- 
sonableness of regulations enacted by municipal 
corporations in the exercise of their police powers 
is subject to judicial inquiry,*® when it assumes 
that power by virtue of its incidental or general 
grant of power.°7 


In the exercise of its police 


Ind.—Shea vy. Muncie, 148 Ind. 
NE 1388. 
Ky.—Chesapeake, etc., R. Co. 
Maysville, 69 SW 728, 24 KyL 615. 

N. J.—Raffetto v. Mott, 60 N. J. 
L. 413, 38 A 857. : 

S. C.—Darlington v. Ward, 48 §S. 
C. 570, 26 SE 906, 38 LRA 326. 

Tex.—Chimene v. Baker, 32 Tex. 
Civ, A. 520, 75 SW 330. 

26. U. S.—Dobbins v. Los Angeles, 
nee U. S. 223,. 25 SCt 18, 49 L. ed. 

Ala.—Spear v. Ward, 199 Ala. 105, 
74S 27. 

Colo.—Willison v. Cooke, 54 Colo. 
320, 180 P 828, 44 LRANS 1030. 

Ill.—Chicago v. Washingtonian 
Home, 289 Ill. 206, 124 NE 416, 6 
ALR 1584. 

La.—New Orleans Real Est. Mortg., 
ete., Co. v. Teutonia Ins. Co., 128 La. 
45, 54 S 466. 

Minn.—Pelkey v. National Surety 
Co., 148 Minn. 176, 173 NW 435. 

Mo.—Carthage v. Block, 139 Mo. A. 
386, 123 SW 483. 

Nebr.—Standard Oil Co. v. Kearney, 
106 Nebr, 558, 184 NW 109, 18 ALR 


N. Y.—New York City Fire Dept. v. 
Gilmour, 149 N. Y. 4538, 44 NE 177, 52 
rae 748 [aff 4 Mise. 202, 23 NYS 

Or.—Chan Sing v. Astoria, 79 Or. 
411, 155 P! 378. 

R. I—Fritz v. Presbrey, 44 R. I. 
207, 116 A 419. 

[a]. Discussion of rule.—‘“‘Ordi- 
nances dealing with and relating to 
such subjects, together with pro- 
visions for the enforcement thereof, 
will be indulged by the courts, with 
the presumptions in their favor, as to 
their necessity, propriety, and valid- 
ity, in the absence of a showing to. 
the effect that they are unreasonable, 
arbitrary, unduly oppressive, or in- 
consistent with the legislative policy 
of the state. It must be made to 
appear to the courts that this police 
power has been manifestly trans- 
cended or abused, before courts will 
set aside or declare void ordinances, 
which are intended to promote the 
public health. The special provisions 
and the extent of such ordinances are 
matters usually, and almost of neces- 
sity, left in a large measure to the 
discretion and judgment of the mu- 
nicipal authorities. They have, of 
course, no absolute power to pass 
any arbitrary ordinance which their 
caprice or whim might desire; but 
the law does of necessity vest in 
them judicial discretion to be exer- 
cised reasonably, with regard to the 
circumstances of each particular case 
the objects to be accomplished, and 
the existing necessity of the occa- 
sion, The necessity and propriety of 
a particular ordinance is. primarily 
a legislative question; but whether 
a given one (though one of its kind 
is authorized) is reasonable and not 
arbitrary, and is consistent with the 
state’s policy of municipal govern- 


Vv. 


ve} 
Oo 


ment, is often a auestion for the 
courts.” Spear v. Ward, 199 Ala. 105, 
LE T4658) 2% 


37. Willison v. Cooke, 54 Colo. 
320, 130 P 828, 44 LRANS 1030; Cur- 
ran Bill Posting, etc., Co. vy. Denver, 
47-Colo. 221, 107 P 261, 27-LRANS 
544; Phillips v. Denver, 19 Colo. 179, 
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powers the courts will not interfere with the action 
of the governing body of the corporation where the 
regulations provided are adapted to the object 
sought and are not manifestly unreasonable.** The 
courts will not disturb a police municipal regula- _ 
tion where there is room for a difference of opinion 
of whether or not the public safety or welfare 1s 
promoted by its provision.*? Where two construc- 
tions are possible, one which will sustain the regu- 
lation or ordinance and the other which will defeat 
it, the court will adopt the construction sustaining 
It has been held that the reasonableness of 
a municipal ordinance or regulation passed in the 
exercise. of the police power is subject to a greater 
extent of judicial inquiry than in the case of state 


beso 


law.*? 


34 P 902, 41 AmSR 230; New York 
City Fire Dept. v. Gilmour, 149 N. Y. 
453, 44 NE 177, 52 AmSR 748 [aff 4 
Mise. 202, 23 NYS 1022]. 

38. U. S.—Heerdt v. Portland, 8 
F. (2d) 871. K 

Cal.—Fourcade v. San Francisco, 
196 Cal. 655, 238 P 934; Curtis v. Los 
Angeles, 172 Cal. 230, 156 P 462; Ex p. 
Quong Wo, 161 Cal. 220, 118 P (faker 

Colo.—Curran Bill Posting, etc., Co. 
vy. Denver, 47 Colo. 221, 107 P 261, 27 
LRANS 544. 

Tll.—Hartman v. Chicago, 282 Il. 


511, 118 NE 731; Williams v. Chicago, j 


266 Ill. 267, 107 NE 599, AnnCas 
1916B 514; Chicago v. Mandel Bros., 
264 Ill. 206, 106 NE 181. 

Ky.—Galanty v. Maysville, 176 Ky. 
523, 196 SW 169. 

La.—State v. St. Louis, etc., R. Co., 
138 La. 714, 70 S 621 [writ of error 
dism 245 U. S. 674 mem, 38 SCt 8 
mem, 62 L. ed. 541 mem]. 

Mo.—St. Louis Gunning Adv. Co. v. 
St. Louis, 235 Mo. 99, 137 SW 929; 
St. Louis v. Warren Commn., etc., Co., 
926 Mo. 148, 126 SW 166. 

Pa.—Philadelphia v. Brabender, 17 
Pa. Super. 331 [aff 201 Pa. 574, 51 A 
374, 58 LRA 220]; Block v. Mills, 29 


Pa. Dist. 575; Baker’s App., 40 Pa. 
Co. 515. 

39. McCray v. Chicago, 292 Ill. 60, 
126 NE 557. ; { 

40. Chicago v. Washingtonian 
Home, 289 Ill. 206, 124 NE 416, 6 
ALR 1584. 

41. Carthage v. Block, 139 Mo. A. 


386. 123 SW 483. 

42. In re Hall, 50 Cal. A. 786, 195 
P 975; Jones v. Nashville, 109 Tenn. 
550, 72 SW 985; Calloway _v. Lenoir 
City, 3 Tenn. Civ. A. 658; Re Winni- 
peg Beach By-Law No. 92, 80 Man. 
192, 50 DomLR 712, [1919] 3 West 
Wkly 696. 

[a] “There is no certain test 
whereby the reasonableness of a 
police measure may be definitely 
measured in any given case. Itisa 
matter resting in human judgment. 
So the line between what is reason- 
able and what is not, marking the 
pounds of the constitutional author- 
ity of the legislative department, is 
one often difficult of ascertainment, 
rendering it necessary, in all doubt- 
ful cases, for the judiciary to defer 
to the wisdom of the law-making 
body. But when the boundary has 
peen plainly passed, the duty of the 
court to repel the encroachment and 
so uphold the constitution is abso- 
jute. It has no discretion in the mat- 
ter. ‘Reasonableness’ is not synony- 
mous with ‘expediency.’ Matters of 
expediency are wholly for legislative 
cognizance; while reasonableness is 
subject to judicial inquiry. As ap- 
plied to a law, ‘reasonableness’ is 
manifestly not what extremists upon 
the one side or the other would deem 
fit and fair. As it is well put in one 
of the cases, reasonableness is what 
‘from the calm sea level’ of common 


[§ 319] 2. Matters Considered ; Scope of Inquiry. 
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things.*# 


the corporation 
ferred.*® 


tion.*® 


sense, applied to the whole situation, 
is not illegitimate in view of the end 
attained.” In re Hall, 50 Cal. A. 786, 
789,195. P 975: 

43. Ex p. Davis, (Or.) 247 P 809. 

44. Ex p. Davis, supra. 

45. Peo. v. Armstrong, 73 Mich. 
288, 41 NW 275, 16 AmSR 578, 2 LRA 
721 


Objects of enactment generally see 
supra § 228. 

46. Alaska.—Guidoni v. Wheeler, 5 
Alaska 229. 

Cal.—In re Smith, 143 Cal. 368, 77 
P 180. ¢ 

Ill.—Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; Chicago, etc., R. Co. v. 
Carlinville, 200 Ill. 314, 65 NE 730, 
93 AmSR 190, 60 LRA 391 [aff 103 
Ti. Ay2251)- 

Minn.—Evison y. Chicago, etc., R. 
ree 45 Minn. 370, 48 NW 6, 11 LRA 

S. C.—State v. Earle, 66 S. C. 194, 
44 SE 781. 

Tenn.—Jones v. Nashville, 109 
Tenn. 550, 70 SW 985; Calloway v. 
Lenoir City, 3 Tenn. Civ. A. 658. 

Tex.—Austin v. Austin City Ceme- 
tery Assoc., 87 Tex. 330, 28 SW 528, 
47 AmSR 114. ; 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SE 139, AnnCas1917D 1114. 

47. Alaska.—QGuidoni v. Wheeler, 5 
Alaska 229. 

Ark.—North Little Rock-v. Rose, 
136 Ark, 298, 206 SW 449. 

Cal.—Foureade v. San Francisco, 
196 Cal. 655, 238 P 934; Miller v. Los 
Angeles Bd. of Public Works, 195 Cal. 
477, 234 P 381, 38 ALR 1479; In re 
Hall, 50 Cal. A. 786, 195 P 975; In re 
San Chung, 11 Cal. A. 511, 105 P 609. 

Ga.—Acworth v. Western, etc., R. 
Co., 159 Ga. 610, 126 SE 454. 

Hawaii.—Terr. v. Hop Kee, 21 
Hawaii 206, AnnCas1915D 1082. 

Ill.—Washburn y. Chicago, 198 Tl. 
506, 64 NE 1064. 

owa.—Des Moines yv. Manhattan 
Oil Co., 1938 Iowa 1096, 184 NW 823, 
188 NW 921, 23 ALR 1322. 

Kan.—Mader vy. Topeka, 106 Kan. 
867, 189 P 969, 15 ALR 340, 

Ky.—Simrall v. Covington, 90 Ky. 
444,14 SW 369, 12 KyL 404, 29 AmSR 
398, 9 LRA 556, 

La.—State v. Payssan, 47 La, Ann. 
1029, 17 S 481, 49 AmSR 390. 

Md.—Goldman v. Crowther, 147 Md. 
282, 128 A 50, 88 ALR 1455. 

Mass.—Com. v. Cutter, 156 Mass. 
52, 29 NE 1146. 

Mich.—Peo. v. Armstrong, 73 Mich. 
a 41 NW 275, 16 AmSR 578, 2 LRA 

Minn.—State v. Houghton, 164 
Minn, 146, 204 NW 569. 

Mo.—Plattsburg v. Hagenbush, 98 
Mo. A. 669, 73 SW 725. 

N. J.—Nicoulin v. Lowery, 49 N. J. 
L. 391, 8 A 513. 

N. Y.—Wulfsohn v. Burden, 241 N. 
Y. 288, 150 NH 120, 48 ALR 651; Peo. 
v. Weller, 207 App. Div. 337, 202 NYS 
149 [foll Peo. v. Cohen, 207 App. Div. 


we te ee 
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It has been acknowledged that the courts can lay 
down no definite principle or standard by which the 
reasonableness or unreasonableness of municipal 
ordinanees or regulations may be tested.*? 
termining the question the courts are not bound 
by form,*? but must look at the substance of 
To render municipal ordinances or regu- 
lations reasonable they should tend in some degree 
to the accomplishment of the object for which 


In de- 


was created and its powers con- 


The courts will have regard to all the 
circumstances and subjects sought to be attained, 
and the necessity which exists for the regula- 
What regulations may reasonably be re- 
quired or imposed varies with varying conditions.** 
' | The character of the place where they are to be 
put in operation must be considered,*® and exist- 


355, 202 NYS 168; Peo. v. Newman, 
207 App. Div. 354, 202 NYS 163]; 
Headley v. Fennell, 124 Misc. 886, 210 


-| NYS 102 [aff 214 App. Div. 810 mem, 


210 NYS 861 mem]. 

N. C.—Turner v. New Bern, 187 N. 
C. 541, 122 SE 469. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

Okl.—Walcher v. Norman First 
Presb. Church, 76 Okl. 9, 184 P 106, 6 
ALR 1598. 

Pa.—Central Market Co. v. Erie, 44 
pr nale aed ee 

ilippine—U. S. v. Salaveri 
es sae 102. tees 
- C.—State v. Earle, 66 S. C. * 
44 SH-781. oes 
Tenn.—Motlow v. State, 125 Tenn. 


547, 145 SW 177, LRA1916F 177 [writ | 


of error dism 239 U. S.. 653, 36 SCt 
161, 60 L. ed. 487]; Trigally v. Mem- 
pai 6 Coldw. 382. 

ex.—Brenham v. Holle, iv. “Ay 
Seep 345. See ae 

an.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
ear 3 WestWkly 696. 

a 
passing upon an ordinance of regu- 
latory nature in deciding whether it 
is reasonable, can take judicial notice 
of matters of common knowledge and 
of changing conditions in manner of 
living. It is within the memory of 
those of this age that the washing of 
clothes formerly was the work of the 
household, or some poor person living 
in the community, then the Chinese 
came along and opened up what was 
called a laundry, usually consist ng 
of one or two rooms, the work being 
done by hand, and such was the fact 
when the opinions of the federal 
court, above cited, were written. But 
as time passed, the population be- 
came more dense, labor saving ma- 
chinery was invented, great numbers 
employed and the soiled clothes of a 
city, from those in all walks of life 
were gathered at one place to be 
made _clean. In addition to the 
cleansing, there is now the noise of 
machinery, many voices, smoke from 
the steam boilers, all of which would 
have a tendency to greatly disturb 
the quietude of those at public wor- 
ship, children at school or the sick 
in hospitals, consequently we fina 
that under the present well known 
conditions, it is within the police 
powers of a city, looking to the pub- 
lic health, safety and welfare of its 
inhabitants, to pass such regulatory 
ordinances as the one in question 
and that such an ordinance is not 
unreasonable, arbitrary or discrim- 
inating.’”” Walcher v. Norman First 
Presb, Church, 76 Okl. 9, 10, 184 P: 
106, 6 ALR 1593. | 

Varying circumstances in constru- 
ing police powers see supra § 202. 

48. In re Smith, 143 Cal. 368, 77 P 
180; Plattsburg v. Hagenbush, 98 Mo. 
A, 669, 73 SW 725; State v. Earle, 66 
S.C. 194, 44 SE 781. Bae 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ? 


Discussion of rule.—“A court 


§§ 319-320] 


ing habits and customs are of great weight.4° The 
limitations: of the power of a municipal govern- 
ing body in regard to the reasonableness of its 
enactment are not to be measured by the more ex- 
tensive powers of the state legislature.°° A police 
ordinance or regulation is not unreasonable because 
it forbids acts theretofore innocent or lawful.®! It 
has been said that an ordinance or by-law, to be 
reasonable, should be in harmony with the general 
principles of the common law.®? It has also been 
laid down that an ordinance which is general in its 
character and in harmony with the laws of the state 
cannot of itself be oppressive.®* The reasonableness 
‘or unreasonableness of a municipal ordinance or 
regulation does not depend upon the difficulty of 
enforcing its penal provisions.** 

General operation. While the reasonableness or 
unreasonableness of municipal ordinances or regu- 
lations may depend on their actual operation in all 
cases that may be brought thereunder,®® where an 
ordinance or regulation is not unreasonable on its 
face the question may depend upon its operation 
upon particular conditions of fact,®° and its effect 
may be just and reasonable in general,®? but arbi- 
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trary in the particular instance.*® 
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An ordinance 
may operate reasonably in some instances or cir- 
cumstances, and unreasonably in others.°® In such 
case it is not wholly void®® and should not be set 
aside in toto,®t but should be permitted to stand, 
to the end that it may be enforced except in par- 
ticular cases, where it may be made to appear that 
the circumstances rendered the operation of its pro- 
visions unreasonable.®? The reasonableness is not 
to be tested by application to extreme cases.°? The 
fact that a portion of an ordinance or regulation 
is void because unreasonable does not invalidate the 
whole ordinance, or where such portion is distinctly 
separable from the remainder which in itself con- 
tains the essentials of a complete ordinance.®* 

[§ 320] E. Ultra Vires and Unconstitutional Acts. 
Courts have undoubted jurisdiction to determine 
whether a municipal act or undertaking is ultra 
vires and void,® and if so, to enjoin or prohibit 
the municipality from engaging therein.°® In all 
cases the courts may inquire and decide whether 
the decision or aet is lawful, that i is, whether given 
or made by an officer or body having jurisdiction,®® 


49. In re Hall, 50 Cal. A. 786, 195 
£975. 
£0. Savannah vy. Cooper, 131 Ga. 


670, 63 SE 138. 

51. Des Moines v. Manhattan Oil 
Co., 193 Iowa 1096, 184 NW 823, 188 
NW 921,°28 ALR 1322. 

5&2. Simrall y. Covington, 90 Ky 
444,14 SW 369, 12 KyL 404, 29 AmSR 
398, 9 LRA 556. 

53. State v. Payssan, 47 La. Ann. 
1029, 17 S 481, 49 AmSR 390. 

54. Ex p. Solomon, 91 Cal. 440, 27 


3 ay & 

55. North Little Rock v. Rose, 136 
Ark. 298, 206 SW 449; Washburn v. 
Chicago, 198 Ill. 506, 64 NE 1064; 
Peo. v. Armstrong, 73 Mich. 288, 41 
NW 275, 16 AmSR 578, 2 LRA 721; 
Buffalo v. New York Cent. R. Co., 125 
Mise. 801, 212 NYS 1 [aff 218 NYS 
713 mem]. 

Discriminatory regulations gener- 
_ally see supra § 231. 

56. See infra § 326, 

57. Brenham v. Holle, 
A.) 153 SW 345. 

58. Brenham v. Holle, supra. 

59. Alaska.—Guidoni v. Wheeler, 5 
Alaska 229. 

Ga.—Acworth v. Western, BUC MmEN. 
Co., 159 Ga. 610, 126 SE 454. 

Kan.—Mader v. Topeka, 106 Kan. 
867, 189 P 969, 15 ALR 340. 

N. J.—Schwarz Bros. Co. v. Jersey 
City Bd. of Health, 84 N. J. L. 735, 
87 A 463; Hrie R. Co. v. Jersey City, 
83 N, J. L. 92, 84 A 697 [aff 84 N. J. 
L. 761, 87 A 467]; North Jersey St. 
me Co. Vv. Jersey City,.75 N. J. L..349, 
67 A 1072; State v. Trenton, 53 N. J. 
Dee 1 325) 620) ALS LO 6s ek Ie LRA 4103 
Nicoulin v. Lowery, 49 N. J. L. 391, 
8 A 513; Pennsylvania R. Co. v. Jer- 
sey City, 47 N. J. L. 286; Independent 
Pennsylvania Oil Co. vy. Gloucester, 
(Sup.) 184 A 554. 

N. Y.—Willerup v. Hempstead, 120 
Misc. 485, 199 NYS 56. 

Ts eves administration of an ordi- 
nance which can not, as a matter of 
law, be declared to be unreasonable, 
and which on its face is reasonable, 
may become unreasonable, and its 
enforcement improper at certain 
times or places or under certain cir- 
cumstances. The operation of an 
ordinance, legally fair and reasonable 
upon its face, may become unreason- 
able, just as the operation of a stat- 
ute, which is constitutional upon its 
face, may be unconstitutional. 
Time, place, and circumstances may 
render the operation of an ordinance 
unreasonable, although the ordinance 
ean be held as a matter of law to be 
in itself reasonable.” Acworth v. 


(Tex. Civ. 


Western, etc., R. Co., 159 Ga. 610, 
619, 620, 126 SE 454. 

€0. Alaska.—Guidoni v. Wheeler, 5 
Alaska 229. 

Ga.—Acworth v. Western, etc., R. 
Co., 159 Ga. 610, 126 SE 454. 

Kan.—Mader’ v. Topeka, 106 Kan. 
867, 189 P 969, 15 ALR 340. 

N. J.—Schwarz Bros. Co. v. Jersey 
City Bd. of Health, 84 N. J-<L. 735, 
87 A 463; Erie R: Co..v.. Jersey City, 
83 N. J. L. 92, 84. A 697 [aff 84 N. J. 
L. 761, 87 A 467]; North Jersey St. 
R. Co. v. Jersey City, 75 N..J. L. 349, 
67 A 1072; State v. Trenton, 53 N. J. 
L. 132, 20 A 1076; Pennsylvania R. 
Co. v. Jersey City, 47 N. J. L. 286; 
Independent Pennsylvania Oil Co. v. 
Gloucester, (Sup.) 134 A 554. 

N. Y¥.—Willerup v. Hempstead, 120 
Misc. 485, 199 NYS 56. 

61. Guidoni v. Wheeler, 5 Alaska 
229 Ninth (St.. lmpre Cos wa Oceam 
City, 103 A 186 [mod 90 N. J. L. 106, 
100 A 568}; Schwarz Bros, Co. v. 
Jersey City Bd. of Health, 84 N. J. L. 
735, 87 A 4638; North Jersey St. R. 
Co. -V. Jersey City, 75cN. J. L. 349, 
67 A 1072; Pennsylvania R. Co. v. 
Jersey: City, 47 N. J. L. 286; Inde- 
pendent Pennsylvania Oil Co. v. 
Gloucester, (N. J. Sup.) 134 A 554. 

{a] “In the leading case of Penn- 
sylvania R. Co. v. Jersey City, 47 N 
J. L. 286, followed in a number of 
cases... the rule was settled that 
on certiorari to an ordinance gener- 
ally, as unreasonable, the court will 
not set it aside unless it is unrea- 
sonable in toto.’’ Independent Penn- 
sylvania Oil Co. v..Gloucester, (N,. J. 
Sup.) 1384 A 554. 

62. Erie R. Co. v. Jersey City, oo 
Ni, Jeckn 92; pee oed Lad Bim, Ate 
761, 87 A 467]; North Jersey St... a 
Co. v. Jersey City, Tye Newedew ls. wae, 
67 A 1072; Independent Pennsylvania 
Oil Co. v. Gloucester, (N. J. Sup.) 134 
A 554. : 

63. Guidoni v. Wheeler, 5 Alaska 
229; Com. v. Cutter, 156 Mass. 52, 29 
NE 1146. 

64. Eureka Springs vy. O’Neal, 56 
Ark, 350, 19 SW 969; Lamar v. Weid- 
man, 57 Mo. A. 507; Rahway Gaslight 
Co. v. Rahway, 58 N. J. L. 510, 34 A 
3; Pennsylvania R. Co. v. Jersey City, 
47 N. J. L. 286. 

65. U.S.—Dobbins v. Los Angeles, 
195 U. S. 223,.25 SCt 18, 49 L. ed. 
169; Ottawa v. Carey, 108 ©, Ss 210, 
a7 L. ed. 669; Thomas vy. Richmond, 
12 Wall. 349, 20 L. ed. 4538; Spring 
Valley Water-Works vy. Bartlett, 16 
Fed. 615, 8 Sawy. 555. 

Ga.—Carr v. Augusta, 124 Ga. 116, 
52 SE 300. 


Ill.— Hyde Park v. Chicago, 124 Ill. 
156, 16 NE 222 

Ind. —Valparaiso v. Gardner, 97 Ind. 
1, 49 AmR 416, 

Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 AmD 423. 

La.—Gibson v. Baton Rouge, 161 
La. 637, 109 S 339; Seibrecht v. New 
Orleans, 12 La. Ann. 496, 

Md.—Baltimore v. Radecke, 49 Md. 
217, 38 AmR 239; Swann v. Cumber- 
land, 8 Gill 150. 

Mass.—Stetson Vv. 
Mass. 272, 7 AmD 145. 

Mich.—Putnam v. Grand Rapids, 58 
Mich. 416, 25 NW 330. 

Mo.—State v. Gates, 190 Mo. 540, 
89 SW 881, 2 LRANS 152. 

N. -J.—Cape May, etc.,. R.. Co. v. 
Cape May, 35 N. J. Eq. 419; Paterson, 
etc., R.-Co. v. Paterson, 24 N. dls Eq. 


Kempton, 13 


158; Schumm y. Seymour, 24a INe de 
Eq. 143; Bond v. Newark, 19 N. J. 
Eq. 376. 


N. Y.—Altschul v. Ludwig, 216 N. 
Y. 459, 111 NE 216; McDonald v. New 
Mork 68. ING Ya.23, 238), Amn, ads 
Demarest v. Wickham, 63 N. Y. 320 
Laff 4 Hun 627, 67 Barb. 312]; Peo. v. 
Lowber, 28 Barb. 65, 7 AbbPr 158; 
Brower v. New York, 3 Barb. 254; 
Syracuse v. Snow, 123 Misc. 568, 205 


NYS 785; Robinson v. Wood, 119 
Misc. 299, 196 NYS 209; Winkler v. 
Summers, 5 NYS 723, 22 AbbNCas 


Bes Matthews v. New York, 14 AbbPr 

Oh.—Western College, etc. v. Cleve- 
land, 12 Oh. St. 375. 

Pa.—Hague vy. Philadelphia, 48 Pa. 
527; Hazleton v. Lehigh Valley R. 
Co., 11 Pa. Dist.'’644, 10 Kulp 571. 

R. 1.—Place v. Providence, Tm Me Le 

Tenn.—International Trading Stamp 
Co. vy. Memphis, 101 Tenn. 181, 47 
SW 136 

Wis.—Fowler 
411, 54 NW 800. 

Que. —Aubertin v. Montreal, 63 Que. 
Super. 303, 831 RevLegNS 163; Martin 
v. Montreal, 18 Que. Super. 30. 

66. See Injunctions §§ 407-418. 

67. U.8S.—Dobbins v. Los Angeles, 
i UsiS 2235 com OO ls iron aatled. 

Ida.—Porter v. Lewiston, 41 Ida. 
324, 238 P 1014. 

Iowa.—Cole y. Kegler, 64 ‘Iowa 59, 
19 NW 843. 

La.—State v. New Orleans, 141 La. 
788, 75 S 683. 

Mass.—Baker v. Boston, 12 Pick. 
184, 22 AmD 421. 

WN. Y.—Robinson v. Wood, 119 Misc. 
299, 196 NYS 209. 

68. Cole. v. Kegler, 64 Iowa 59, 19 
NW 843. 


v. Superior, 85 Wis. 
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and in the manner required,®® and whether it contra- 
venes constitution, statute, or charter."? Governed 
by the general rules,’ when a municipal ordinance 
or regulation is attacked as unconstitutional, it is not 
sufficient that the court may entertain a doubt as 
to whether the municipal legislative body has ex- 
ceeded its constitutional authority,’? but it must 
clearly appear that some fundamental right has been 
invaded and a personal privilege unfairly impaired 
or destroyed before the ordinance or regulation can 
be declared invalid.”* 

[§ 321] F. Procedure—l. In General. Generally 
speaking matters relating to procedure in determin- 
ing the validity, or reasonableness or unreasonable- 
ness, of municipal ordinances or regulations are gov- 
erned by the principles or rules applicable to the 
particular method by which such question is raised.'* 
The method of judicial procedure to be followed in 
challenging the validity of municipal regulations, 
on the ground of want, or improper exercise, of 
municipal power, depends on the relief sought and 
the nature of the issues raised. Accordingly such 
invalidity may or may not be challenged or tried by 
certiorari,"> habeas corpus,’® injunction,’ man- 
damus,"* prohibition,”® quo warranto,®° or motion 
to quash the by-law or regulation;®+ and in general 
it may be challenged in any proceedings by the 
municipal corporation brought to enforce the regu- 
lation.®? ; 

Appeal.’ No appeal will lie from the decision 


69. Matter of Lauterjung, 48 N. Y. 75. See Certiorari §§ 70-72. 
Super. 308. 76. 
70. Dobbins v. Los Angeles, 195] and notes 61-64. 
RES 223-625 SCE 18h 4o vr sed. 1.697) 77. See 
Porter v. Lewiston, 41 Ida. 324, 238 78. See 
P 1014; State v. New Orleans, 141 79. See 
La. 788, 75 S 683; Baker v. Boston, 80. See 
12 Pick. (Mass.) 184, 22 AmD 421;] 1424]. 
Robinson vy. Wood, 119 Misc. 299, 196 81. See 
NYS 209. 82. Colo.—Peo. v. 
[a] Discussion of rule.—‘‘Courts]| A. 256, 78 P 310. 
are at liberty—indeed, are under a Conn.—Southport 
solemn duty—to. look at’ the sub-| Conn. 128. 


stance of things whenever they enter 
into an inquiry whether or not a 
municipality has transcended its 
authority. If therefore a statute pur- 
porting to have been enacted for the 
protection of the public health, the 
public morals, or public safety, has 
no real and substantial relation tc 
those objects, or is a palpable in- 
vasion of rights secured by the 
fundamental law, or such ordinance 
is being enforced in a way so as to 
discriminate against some of the 
citizens, it is the duty of the court 
to so adjudge, and thereby give 
effect to the Constitution.” State v. 


58, 44 SE 819. 
Ind. 30, 36 NE 857. 


Iowa 59. 


leans Water-Works 


CP 672, 6 OhNP 509. 
44 SE 781. 
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See Habeas Corpus § 23 text 
Injunctions §§ 415-418. 
Mandamus §§ 258-441. 
Prohibition [82 Cye 611]. 
Quo Warranto [32 Cye 


infra §§ 661, 872-880. 


Ga.—Beckett v. Savannah, 118 Ga. 
Ind.—indianapolis 
lowa.—Burlington 


La.—State v. Morris, 47 La. Ann, 
1660, 18 S 710; Conery v. New Or- 


770, 2 S 555; Handy v. New Orleans, 

39 La. Ann. 107, 1S 593. 
Oh.—Cincinnati v, 
S. C.—State v. Harle, 66 S. C. 194, 


Tenn.—Long v. Shelby County Tax- 


co 0%. 


-[§§ 820-823 


of a municipal governing body unless such appeal 
is expressly authorized by the constitution or stat- 
utes.*¢ Some statutes give a right of appeal to any 
person aggrieved by the act of a municipality.®> 
Where a statute gives the court exceptional power 
in passing on the reasonableness of a legislative 
act, it should not be construed to extend the right 
of appeal beyond the meaning of the words em- 
ployed.®® And generally, in order to give appellate 
jurisdiction to a court, it must appear that the 
council was, in the matter sought to be reviewed, 
acting in a judicial capacity as distinguished from 
doing a ministerial or administrative act.87 

[§ 322] 2. Pleading.*® Where a municipal ordi- 
nance or regulation may be unreasonable by reason 
of particular facts or circumstanees,®? one challeng- 
ing the validity of such ordinance or regulation 
must give the particular facts rendering it unrea- 
sonable,®® and they must be sufficiently pleaded to 
enable the opposite party to meet the objection.®*+ 

{§ 323] - 3. Evidence**—a, Presumptions and 
Burden of Proof. While the existence of the power 
or authority of a municipal corporation to act can- 
not be assumed, but must be made to appear, when 
once the municipal authority to act appears, the 
correctness of the action taken thereunder may be 
presumed until the contrary is shown.% The pre- 
sumption is in favor of the reasonableness of the 


- ordinance or regulation ;°* however, the presumption 


right of appeal. Walsh y. Johnston, 
18 R.I. 88, 25 A 849. 

[b] Bill of exceptions.—Where 
the bill of exceptions prescribed by 
statute as a prerequisite of an appeal 
from the acts of a municipal council 
is correct, and was tendered to the 
proper officer for his signature, ap- 
pellant having done all in his power 
will not be permitted to suffer be- 
cause of the officer’s neglect to sign. 
Polk v. Hattiesburg, 109 Miss. 872, 
69 S 675. 

86. Thornton y. Charleston, 109 
Miss. 255, 68 S 169, 67 S 856. 


Croot, 20 Colo. 


v.  Ogdon, 23 


v. Bieler,. 138] 87. Ex p. Evans, 72 §. C. 547, 52. 
i SE. 419. 
v. Kellar, 18 88. Pleading municipal ordinances 


or regulations: 
Generally see infra § 926. 
In aes d: for violation see infra 


89. See supra § 319. 

90. Ky.—Bradford v. 
Ky. 820, 135 SW 290. 

Mo.—St. Louis v. United R. Co.; 
263 Mo. 387, 174 SW 78; State v. 
Missouri Pac. R. Co., 262 Mo. 720; 
174 SW 73. 


Co., 39 La, Ann, 


Jones, 142 


Kraft, 8 OhS& 


New Orleans, 141 La. 788, 789, 75 S| ing Dist., 7 Lea 134, 40 AmR 55, Mont.—Neary v. Northern Pac. R. 
683. Va.—Richmond v. Lynch, 106 Va.| Co., 41 Mont. 480, 110 P 226. 
{b] “It is now thoroughly well| 324, 56 SE 139; Adkins v. Richmond, Pa.—West Conshohocken Borough 


settled by decisions of this court that 
municipal by-laws and» ordinances 
... are subject to investigation in 
the courts with a view to determin- 
ing whether the law or ordinance is 
a lawful exercise of the police power, 
or whether under the guise of en- 
forcing police regulations there has 
been an unwarranted and arbitrary 
interference with the constitutional 
rights to carry on a lawful business, 


47 LRA 583. 


infra § 660 et seq, 
83. 


52 SH 419. 


to make contracts, or to use and en-} of 

joy property.” Dobbins v. Los An-| 698 

geles, 195 U.S. 228, 2386, 25 SCt 18, 85. 

49 L. ed. 169, [a] Construction of 


71. 
et seq. 

72. In re.San Chung, 
511, 105, P 609. 

73. In re San Chung, supra, 

74. Cross references: 
Habeas Corpus §§ 149-232, 
Injunctions §§ 454-661. 
Mandamus §8§ 522-764. 
Prohibition [32 Cyc 623 et seq]. 


See Constitutional Law § 220 
Py Cale vA. 


after, 


pealable doings of 
and does not of 


98 Va. 91, 34 SE 967, 81 AmSR 705, 


Attacking validity of regulation in 
proceedings for violation thereof see 


Right to review generally see 
Appeal and BHrror §§ 464-569, 

84. Walsh v. Johnston, 18 R. I. 88, 
25 A 849; Ex p. Evans, 72 S. C. 547, 


Appeal in proceedings for violation 
municipal regulations see infra § 


See statutory provisions. 


statute providing that any person 
aggrieved by the judgment or decree 
of a town council may appeal within 
forty days after the entry of such 
judgment or decree, 
amounts simply to a general 
limitation of the time within which 
an appeal may be taken from the ap- 


itself confer any 


v. Conshohocken Electric Light, etc., 
Co., 29 Pa. Super. 7 

Tex.—Kissinger v. Hay, 52 
Civ. A. 295, 113 SW 1005, 

91. Neary v. Nofthern Pac, R. Co., 
41 Mont. 480, 110 P 226. 

92. Evidence in proceedings for 
violations of municipal regulations 
see infra § 671. 

93. See supra § 199. 

94. U. S.—Real Silk Hosiery Mills 
v. Portland, 294 Fed. 587 [rev on 
other grounds 268 U. S. 325, 45 SCt 
525, 69° L. ed. 982]; Yee Gee v. San 
Francisco, 235 Fed. 757; Guidoni vy: 
Wheeler, 230 Fed, 98, 144 CCA 391; 
Lusk v. Dora, 224 Fed. 650; Canada 
Atlantic Transit Co. v. Chicago, 210 
Fed. 7, 126 CCA 587. 

Ala.—Walden v. Montgomery, 214 
Ala. 409, 108 S 231; Giglio v. Barrett, 
207 Ala, 278, 92 S 668; Spear v. Ward, 
199 Ala. 105, 74 S 27; Miller v. Bir- 
mingham, 151 Ala. 469, 44 S 388, 125 
AmSR 31; Van Hook v. Selma, 70 Ala, 


Tex. 


statute,—A 


and not there- 


a town council, 


a aS Ce a ET RR RTT es =F EN ers Se Nee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is a rebuttable one.°® 


361, 45 AmR 85; Montgomery v. 
Hutchinson, 13 Ala. 573. 

Ark.—Pierce Oil Corp. v. Hope, 127 
Ark. 38, 191 SW 405, AnnCas1918H 
145+. Little: “Rock —R,,. tc... Co. v. 
Dowell, 101 Ark. 228, 142 SW_ 165, 
AnnCas1913D 1086; Helena v. Miller, 
88 Ark. 263, 114 SW 237; Hot Springs 
v. Curry, 64 Ark. 152, 41 SW 55; 
Fayetteville v. Carter, 52 Ark. 301, 
12 SW 573, 6 LRA 509. 

Cal.—Pacific Palisades Assoc. v. 
Huntington. Beach, 196 Cal. 211, 237 
P 538 40 ALR 782; Miller v. Los 
Angeles Bd. of Public Works, 195 Cal. 
477, 284 P 381, 38 ALR 1479; Ex p. 
Hadacheck, 165 Cal, 416, 132 P 584, 
LRA1916B 1248 [aff 289 U. S. 394, 
36 SCt 148, 60 L. ed. 348, AnnCas 
1917B 927]; San Diego Water Co, v. 
San Diego, 118 Cal. 556, 50 P 633, 62 
AmSR 261, 88 LRA 460; In re San 
Chung, 11 Cal. A. 511, 105 P_ 609; 
Goytino v. McAleer, 4 Cal. A. 655, 88 
P 991; In-re Newell, 2 Cal. A. 767, 84 
P 226. 

Colo.—Colorado Postal Tel. Co. v. 
Colorado Springs, 61 Colo. 560, 158 P 
816. 

D. C.—Taylor v. District of Colum- 
pia, 24 App. 392. 

Fla.—State v. York, 90 Fla, 625, 106 
S 418; State, v. Dillon, 75 Fla. 785, 
VOWS. 429. 

Ill.—Troy v. Forest Park, 318 Ill. 

340, 149 NE 281; Wolbach v. Rubens, 
307 Ill. 186, 188 NE 521; Chicago v. 
Hebard Express, etc., Co., 301 Ll. 570, 
134 NE 27; McCray v. Chicago, 292 
Tl. 60, 126 NE 557; Chicago v. Wash- 
ingtonian Home, 289 Ill. 206, 124 NE 
416, 6 ALR 1584; Chicago v. Walden 
W. Shaw hivery Co., 258 Ill. 409, 101 
NB 588; Peo. v. Grand Trunk Western 
Ri-Co., 232 Ill. 292, 83 NE 839; Peo. 
v. Cregier, 138 Ill. 401, 28 .NE 812; 
Cohen v. Danville, 217 Ill. A. 619; 
Hartman v. Chicago, 198 Ill. A. 372; 
Plymouth v. McWherter, 152 Ill. A. 
114; Ringelstein v. Chicago, 128 Ill. 
A. 483. 
-- Ind.—Schmidt v. Indianapolis, 168 
Ind. 631, 80 NE 632, 120 AmSR 385, 
14 LRANS 787; Frankfort v. Aughe, 
114 Ind. 77, 15 NE 802. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Iowa City v. 
Glassman, 155 Iowa 671, 136 NW 899, 
40 LRANS 852; Burlington v. Putnam 
- Ins. Co., 31 Iowa 102. 

Kan.—Cities Service- Oil Co. v. 
Marysville, 117 Kan, 514, 231 P 1081. 

Ky.—Bradford v. Jones, 142 Ky. 
820, 185 SW 290; O’Bryan v. Highland 
Apartment Co., 128 Ky. 282, 108 SW 
257, 38 KyL 349, 15 LRANS 419. 

La.—New Orleans v. Ricker, 137 
“Tua. 848, 69 S 273. 

Md.—Etchison v. Frederick City, 
1238 Md. 288, 91 A 161, LRA1916C 561. 

Mass.—Lowell Bldg. Inspector v. 
Stoklosa, 250 Mass. 52, 145 NE 262; 
Com. v. Patch, 97 Mass. 221. 

Mich.—Harrigan, etc., Co. v. Bur- 
ton, 224 Mich. 564, 195 NW 60, 33 
ALR 142; Peo. v. Gibbs, 186 Mich. 
127, 152 NW 10538, AnnCasi917B 830; 
Detroit Bldg. Commn. y. Kunin, 181 
Mich. 604, 148 NW 207, AnnCas1916C 


959. 
‘“Mo.—St. Uouis v. United R. Co., 
268 Mo. 3887, 174 SW 78; State v. 
Missouri Pac. R. Co., 262 Mo. 720, 
174 SW 73; St. Louis Gunning Adver- 
tisement Co. v. St. Louis, 235 Mo. 
99, 137 SW 929; Mike Berniger Mov- 
ing Co. v. O’Brien, (A.) 240 SW 481; 
Skinker v. Heman, 64 Mo. A. 441. 
Nebr.—Standard Oil Co. v. Kearney, 


106 Nebr. 558, 184 NW 109, 18 ALR, ee 


95; State v. Withnell, 91 Nebr. 101, 
135 NW 376, 40 LRANS 898; Peterson 
vy. State 79 Nebr. 132, 112 NW 306, 
126 AmSR 751, 14 LRANS 292. 

N. | J.—Thorne: iv. Casale, 1128. A 
474; McGonnell v. Orange, 98 N._ J. 
L. 642, 121 A 135; Neumann y. Hobo- 


Every intendment is to be 
made in favor of the reasonableness of the exercise 
of municipal power making regulations to promote 
its police powers;°° and unless it is clearly invalid 


MUNICIPAL CORPORATIONS 


ken, 62 N. J. L. 275, 82 A 511; Rosen- 
crans v. Eatontown Tp., 80 N. J. L. 
227, 17 A 88; North Jersey St. R. Co. 
v. Jersey City, 75 N) J. L. 349, 67 A 
1072; Ivins v. Trenton, 69 N. J. L. 
451, 55 A 1132; State v. Trenton, 53 
N. J. L, 132, 20 A 1076, 11 LRA 410. 

N.- Y.—Wulfsohn v, Burden, 241 N. 
Y. 288, 150 NE 120, 43 ALR "651; 
Peo. v. Fourth Dist. Magistrate’s Ct., 
216 N. Y. 154, 110 NE 451 [aff 168 
App. Div. 951, 158' NYS 1187); Fifth 
Ave. Coach Co. v. New York City, 194 
N. Y. 19, 86 NE 824, 21 LRANS 744, 
16 AnnCas 695; Buffalo v. New York, 
ete., R..Co., 152 N. Y. 276, 46 NE 496 
[aff 6 Mise. 680, 27 NYS 297]; New 
York v. Dry Dock, etc., R. Co., 183 N. 
Y. 104, 30 NE 563, 28: AmSR 609; 
Peo. v. Walsh, 212 App. Div. 635, 209 
NYS 454 [aff 240 N. Y. 689 mem, 148 
NE 760 mem]; Safee v- Buffalo, 204 
App. Div. 561, 198 NYS 646; Stubbe v. 
Adamson, 173 App. Div. 305, 159 NYS 
751 [aff 220 N. Y. 459, 116 NE 372]; 
Robinson v. Wood, 119 Misc. 299, 196 
NYS 209; Peo. v. Coakley, 110. Mise. 
385, 180 NYS 386 [app dism 195 App. 
Div. 919 mem, 185 NYS 948 mem]; 
Buffalo v. Goodman, 77 Misc. 355, 136 
NYS 568 [aff 152 App. Div. 954 mem, 
137 NYS 1114 mem]. i 

N. C.—State v. Stowe, 190 N.C. 
79, 128 SH 481, 40 ALR 599. 

N. D.—Bismarck v. Hughes, 208 
NW 711. 

Oh.—Dayton v. S. S. Kresge Co., 
114 Oh, St. 624, 151 NE 775; State v. 
Rendigs, 98 Oh. St. 251, 120 NE 836; 
Cincinnati vy. Burkhardt, 30 Oh. Cir. 
St. 350; Hogans v. Columbus, 14 Oh, 
NPNS 33. 

Or.—Portland v. Montgomery, 
Or. 215, 62 P 755, 

Pa.—West Conshohocken Borough 
v. Conshohocken Hlectric Light, etc., 
Co., 29 Pa. Super. 7; Scranton City v. 
Straff, 28 Pa. Super. 258; Union Tel. 
Co. v. Greenville Borough, 18 Pa. 
Dist. 932; Easton City v. Messinger, 
42 Pa. Co, 658. 

Philippine.—Kwong Sing v. Manila, 
41 Philippine 103; U. S. v. Salaveria, 
39 Philippine 102; U. S. v. Joson, 26 
Philippine 1. 

Tex.—Dallas vy. Ingram, (Civ. A.) 
284 SW 345; Crossman vy. Galveston, 
(Civ. A.) 204 SW 128; Munger Oil, 
etc., Co. -v. Groesbeck, (Civ. A.) 194 
SW 1121; Ex p. Savage, 63 Tex. Cr. 
285, 141 SW 244, AnnCas1913D 951. 

Utah.—Kenyon Hotel Co. y. Oregon 
Short Line R. Co., 62 Utah 364, 220 
P 382, 32 ALR 343; Ogden City v. 
Leo, 54 Utah 556, 182 P 530, 5 ALR 
960; Ogden City v. Crossman, 17 Utah 
66, 58 P 985. 

Va.—Norfolk, ete. News Co. v. 
Norfolk, 105 Va. 139, 52 SE 851. 

Wash.—Cornelius v. Seattle, 123 
Wash. 550, 213,P 17. 

W. Va.—State v. Stark, 96 W. Va. 
176, 122 SE 533. 


Man.—Kelly vy. Winnipeg, 12 Man. 
8 
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[a] “The generally accepted rule 
is that a presumption prevails in 
favor of the reasonableness and 
validity in all particulars of a mu- 
nicipal ordinance unless the contrary 
is shown by competent evidence, or 
appears on the face of the enact- 
ment.’’! Harrigan v. Burton, 224 Mich. 
564, 569, 195 NW 60. 

{b] Rule applied—Regulation of 
billboards and other’ advertising 
structures or devices. Hx p. Savage, 


'63 Tex. Cr. 285, 141 SW 244, AnnCas 


1918D 951. 

95. Lusk v. Dora, 224 Fed. 650. 
U. S.—Crowley v. Christensen, 
131 U. S. 86, 11 SCt 13, 34 L. ed. 630; 
Guidoni v. Wheeler, 230 Fed. 93, 144 
CCA. 391. 


Ark. 38, 191 SW 405, AnnCasi1918H 


the court ought not so to declare.%” 
of proof to show the unreasonableness of a munici- 
pal ordinance or regulation rests on the person as- 
serting it,°* unless its unreasonableness is apparent 


Ark.—Pierce Oil Corp. ve Hope, 127 | 
143;. Dreyfus v. Boone, 88 Ark. 353, 


(48-0. deh 3a 


The burden 


114 SW 718. 

Cal.—Zahn v. Los Angeles Bd. of 
Public Works, 195 Cal. 497, 234 P 388; 
Miller v. Los Angeles Bd. of Public 
Works, 195 Cal. 477, 234 P 381, 38 
ALR 1479; Harter v. Barkley, 158 Cal. 
742, 112 P 556. 

Mass.—Lowell Bldg. Inspector v. 
Stoklosa, 250 Mass. 52, 145 NE 262. 

Nebr.—State v. Withnell, 91 Nebr. 
101, 1835 NW. 376, 40 LRANS 898. 

N. J.—McGonnell v. Orange, 98 N. 
J. L,, 642, 121 A 135, * 

Oh.—Leis v. Cleveland R. Co., 101 
Oh. St. 162, 128 NE 73. 

Tex.—Crossman v. Galveston, (Civ. 
A.) 204 SW 128. 

Va.—Elsner v. Hawkins, 113 Va. 47, 
73 SE 479, AnnCas1913D 1878, 

W. Va.—State v. Stark, 96 W. Va. 
176,.122 SE 533. 

[a] Rule applied —Zoning regula- 
tions. Zahn v. Los Angeles Bd. of 
Public Works, 195 Cal. 497,.234 P 388; 
Lowell Bldg. Inspector v. Stoklosa, 
250 Mass. 52, 145 NE 262. 

97. See supra § 315. 

98. U. S—Puget Sound Electric 
R.:. Co. v. Benson, 253 Fed. 710, 165 
CCA 304; Canada Atlantic Transit Co. 
v. Chicago, 210 Fed. 7, 126 CCA 587. 

Ala.—Giglio v. Barrett, 207 Ala. 
278, 92 S 668; Standard Chemical, 
ete.;,,Cos ve. Troy, -20k Ala, 89597748 
388, LRA1918C 522; Birmingham R., 
etc.,, Co. v. Fuqua, 174 Ala. 631, 56 
S578. 

Cal.—Ex, p, MeCoy; 10 Gal. Ay 1165 
101 P 419. See Collins Hotel Co. -v. 
Collins, 4 Cal. A. 379, 88 P 292 (a 
municipal regulation will not be ju-- 
dicially reviewed on the ground of 
unreasonableness, in the absence of 
a showing that it is unreasonable as 
applying to petitioner’s property as 


distinguished from other property 
within the municipality). 
Colo.—Delta .v. Charlesworth, 64 


Colo. 216, 170 P 965; Colorado Postal 
Tel. Co. v. Colorado Springs, 61 Colo. 
560, 158 P 816. 

» bp poe v. York, 90 Fla. 625, 106 

Ga.—Atlantic Postal Tel.-Cable Co. 
v. Savannah, 136 Ga. 657, 71 SH 1115. 

Ill.—Chicago v. Hebard Express, 
ete., Co., 301 ITll..570, 184 NE 27; 
McCray v. Chicago, 292 Ill. 60, 126 
NE 557; Chicago v. Mayer, 290 Tl. 
142, 124 NE 842; Chicago v. Wash- 
ingtonian Home, 289 Ill. 206, 124 NE 
416, 6 ALR 1584; Biffer v. Chicago, 
278 Ill. 562, 116 NE 182; Belleville 
v. Mitchell, 273 Ill. 136, 112 NB 368; 
Peo. v. Oak Park, 266 Ill. 365, 107 
NE 636; Chicago v. Walden W. Shaw 
Livery Co., 258 Ill. 409, 101 NE 588; 
Chicago, ete. R. Co. v. Averill, 224 
Tll. 516, 79 NE 654; Cohen v. Dan- 
ville, 217 Ill. A. 619; Consumers Co. 
v. Chicago, 208 Ill. A..203; Plymouth 
v. McWherter, 152 Ill. A. 114; Bloom- 
ington, ete., R, ete, Co. v. Bloom- 
ington, 123 Ill. A. 639. 

lowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873; Hus- 
ton v. Des Moines, 176 Iowa 455, 156 
NW 888; Sioux City v. Simmons 
Warehouse Co., 151 Iowa 334, 129 
NW 978*[mod 151 Iowa 334, 131 NW 
Aly Gile 

Kan.—Cities Service Oil Co. v. 
Marysville, 117 Kan. 514, 231 P 1031. 

Ky.—Owensboro v. Evans, 172 Ky. 
831, 189 SW 1153; Wells v. Mt. Olivet, 
126 Ky. 131, 102 .SW 1182,° 31) Ky 
576, 11 LRANS 1080. 

La.—State v. Missouri Pac. R. Co., 
157 La. 108, 102 S 86. 

Mich.—Detroit Bldg. Commn. yv. 
Kunin, 181 Mich. 604, 148 NW 207, 
AnnCas1916C 959. 

Mo.—St. Louis v. United R. Co., 
263 Mo. 387; 174 SW 78; Hislop v. 
Joplin, 250 Mo. 588,:157 SW 625; St. 
Louis v. St. Louis Theatre Co., 292 
Mo. 690, .100 SW 627; State. v. Gard- 


‘ 
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on its face.®? 


[§ 324] b. Admissibility. While the court may 
determine the reasonableness or unreasonableness 
of a municipal regulation or ordinance by an in- 
spection of it on its face, it sometimes becomes a 
question of fact whether under a given situation 
or circumstance the regulation or its “administration 
is reasonable;! then evidence aliunde is admissible 
If the facts and cir- 
cumstances making an ordinance or regulation un- 
reasonable are necessary to be pleaded,’ evidence 
is inadmissible which is not properly raised by the 


to determine the question.” 


Windsor v. 


ner, (A.) 265 SW 996; 

Bast, (A.) 199 SW 722; Shaw v. 
Stoeltzing, 180 Mo. A. 113, 167 SW 
1158. 


N. J.—McGonnell v. Orange, 98 N. 
J. L. 642, 121 A+135; Neumann v. 
Hoboken, 82 N. J. L. 275, 82 A 511; 
Rosencrans v. Hatontown Tp., 80 N. 
Jos 2275 07 A 883: North Jersey St. 
FEVCol ve Jersey. City, THANG Je 
349, 67 A 1072; State v. Trenton, 53 
N. af He Sot 20 A 1076, 11 LRA 410; 
Hench v. Bast Orange, (Sup.) 130 A 

Se 
365 Y.—Wulfsohn v. Burden, 241 N 
Y. 288, 150 NE 120, 43 ALR 651; Peo. 
Vv. Fourth Dist. Magistrate’s Ct., 216 
N. Y. 154, 110 NE 451; Buffalo v. 
Goodman, 17 Misc. 355, 136 NYS 568 
[aff 152 App. Div. 954 mem, 137 NYS 
1114 mem]; New York v. Dry Dock, 
etc., R. Co., 15 NYS 297 [rev on other 
grounds 133 N. Y. 104, 30 NE 5638; 
28 AmSR 609]. 

Oh.—Dayton v. S. S. Kresge Co., 114 
Oh. St. 624, 151 NE 775; Tenbusch 
Realty Co. v. Vorce, 29 Oh. Cir. Ct. 
145. 

Or.—Portland v. Yates, 102 Or. 513, 
199 P 184, 203 P 319. 

Pa.— West Conshohocken Borough 
y. Conshohocken Electric Light, etc., 
Co., 29 Pa. Super. 7; Union Tel. Co. 
v. Greenville Borough, 18 Pa. Dist. 
932. 

Tex.—Milliken v. Weatherford, 54 
Tex. 388, 38 AmR 629; Dallas v. In- 
gram, (Civ. A.) 284 SW 345; Gray v. 
S. T. Woodring Lumber Co., (Civ. A.) 
197 SW 231; Munger Oil, ete., Co. v. 
Groesbeck, (Civ. A.) 194 Sw 1121; Ex 
p. Bogle, 78 Tex. Cr. 1, 179 ‘Sw 1193. 

Eug.—Slattery v. Naylor, 13 App. 
Cas. 446. 

Can.—Beauvais v. Montreal, 42 Can. 
SiG 241d. 

[a] A statute providing that a 
certain class of ordinances must be 
reasonable does not relieve one at- 
tacking the ordinance on the ground 
that it is unreasonable from the bur- 
den of proving such fact. West v. 
Wichita, 118 Kan. 265, 234 P 978. 

99. Giglio v. Barrett, 207 Ala, 278, 
92 S 668; Windsor v. Bast, (Mo. A.) 
199 SW 722; New York v. ’Dry-Dock, 
etc., R. Co., 15 NYS 297 [rev on other 
grounds 133 N, Y. 104, 30 NE 568, 
28 AmSR 609]. 


1. See infra § 326. 
2 Briggs v. Birmingham R., etc., 
Co., 188 Ala. 262, 66 S 95; Marian v. 


Chandler, 6 Ala. 899; Thomas Cusack 
Co. v. Chicago, 267 Ill. 344, 108 NE 
340, AnnCasl1916C 488; Windsor v. 
Bast, (Mo. A.) 199 SW 722; Stubbe 
vy. Adamson, 173 App. Div. 305, 159 
NYS 751 [aff 220 N. Y. 459; 116 NE 
372]. 

3. See supra § 322. 

4.° Neary v. Northern Pac. R. Co., 
41 Mont. 480, 110 P 226. 

5. Hawes v. Chicago, 158 Ill, 6538, 
42 NE 3738, 30 LRA 225. 

6. U. S.—Puget Sound Electric R. 
Co. v. Benson, 253 Fed. 710, 165 CCA 
304; Canada Atlantic Transit Co. v. 
Chicago, 210 Fed. 7, 126 CCA 587. 

Ala.—Giglio v. Barrett, 207 Ala. 
278, 92 S 668; Standard Chemical, 
Otel, - Co. Sve Droy,) 201 Aa 1 89 0 ES 
383, LRA1918C 522; Birmingham R., 
etc., Co. v. Fuqua, 174 Ala. 631, 56 


| McCray v. Chicago, 292 Ill. 
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issues.* 


S 578. 

Cal.—Ex p. McCoy, 10 Cal. A. 116, 
101 P 419, 

Colo.—Delta v. Charlesworth, 64 
Colo. 216, 170 P 965; Colorado Postal 
Tel. Co. v. Colorado Springs, 61 Colo, 


560, 158 RP 816. 
York, 90 Fla. 625, 


Fla.—State v. 
106 S 418. 

Ga.—Atlantic Postal Tel.-Cable Co. 
vy. Savannah, 136 Ga. 657, 71 SE 1115. 

Ill.— Chicago v. Hebard Express, 
Netesn> Con (80% 5700 184 aN ee 
60, 126 
290 Til. 


NE 557; Chicago v. Mayer, 


1142, 124 NE 842; Chicago v. Washing- 


tonian Home, 289 Ill. 206, 124 NE 
416, 6 ALR 1584; Biffer v. Chicago, 
278 Ill. 562, 116 NE 182; Belleville 
v. Mitchell, 373 Ill. 136, 112 NE 368; 
Peo. v. Oak Park, 266 Ill. 365, 107 NE 
636; Chicago v. Walden W. Shaw Liv- 


ery Co., 258 Ill. 409, 101 NE 588; 
Chicago, ete); R.A Col) yz, - Averill, 224 
Ill. 516, 79 NE 654; Cohen vy. Dan- 


ville, 217 Ill, A. 619; Consumers Co. 
v. Chicago, 208 Ill. A. 203; Plymouth 
v. McWherter, 152 Ill. A. 114; Bloom- 
ington, ete., R. Co. v. Bloomington, 
, 123) DN. A.) .639), 

Iowa.—Star Transp, Co. v. Mason 
City, 195 Towa 930, 192 °NW -873; 
Huston v. Des Moines, 176 Iowa 455, 
156 NW 8838; Sioux City v. Simmons 
Warehouse Co., 151 Iowa 334, 129 
eed 978 [mod 151 Iowa 334, 131 NW 
lial 

Kan.—Cities Service Oil Co. v. 
Marysville, 117 Kan, 514, 231 P 1081. 

Ky.—Owensboro y. Evans, 172 Ky. 
831, iso SW 1153. 

La.—State v. Missouri Pac. R. Co., 
157 La. 108, 102 S 86. 

Mich.—Detroit Bldg. Commn.  v. 
Kunin, 181 Mich. 604, 148 NW 207, 
AnnCas1916C 959, 

Mo.—St. Louis v. United R. Co., 263 
Mo. 387, 174 SW 78; Hislop v. Joplin, 
250 Mo. 588, 157 SW 625; St. Louis 
v._ St. Louis Theatre Co., 202 Mo. 
690, 100 SW 627; State v. Gardner, 
(A.) 265 SW 996; Windsor v. Bast, 
(A.) 199 SW 722; ‘Shaw v. Stoeltzing, 
180 Mo. A. 113, 167 SW 1158. 

N. J.—McGonnell v. Orange, 98 _N. 
Je e+ 6425 2D AMS Ss Neumann v. 
Hoboken, 82 N. J. L. 575, 82 A 511; 
Rosencrans v. Eatontown Tp., 80 N. 
J. L. 227, 77 A 88; North Jersey St. 
R. Co. v. Jersey City, ho ING Sees 
349, 67 A 1072; State v. Trenton, 53 
Ne de. W182) 20 AN 10 76Y ed RA, 
410; Hench v. East Orange, (Sup.) 
130 A 363. 

N. Y.—Wulfsohn vy. Burden, 241 N 
Yi 288, 150 NE’ 120,943) ALR 651: 
Peo. v. Fourth Dist. Magistrate’s Cts, 
2160 Ne. '164,.°1100) NEOAba: Buffalo 
v. Goodman, 17 Mise. 355, 136 NYS 
568 [Laff 152 App. Div. 954 mem, 137 
NYS 1114 mem]; New York v. ‘Dry- 
Dock, etc, R. Co., 15° NYS! 297° [rev 
on other grounds 133 N. Y. 104, 30 
NE 563, 28 AmSR 609]. 

Oh.—Dayton v. S. S. Kresge Co., 
114 Oh. St. 624, 51 NE 775; Tenbusch 
Rey Coe iv. Vorce, 29 Oh. Cir. Ct. 
145. 

Or.—Portland v. Yates, 102 Or. 513, 
VOGEL A208 PIs To, 

Pa.— West Conshohocken’ Borough 
v. Conshohocken Electric Light, etc., 
Co., 29 Pa. Super. 7; Union. Tel. ‘Co: 


[§§ 323 


[§ 325] c. Sufficiency. It requires a clear and 
strong case to justify a court in annulling the ac- 
tion of a municipal corporation acting within the 
apparent scope of its authority.® 
ableness of a municipal ordinance or regulation 
must be clearly shown,® and there must be evidence 
of weight so to declare it.? 

[§ 326] 4. As a Question of Law or of Fact. As 
a general rule the question as to whether a mu- 
nicipal regulation or other municipal act is reason- 
able or unreasonable is one of law for the court,® 


The unreason- 


Dist. 


Tex.—Millien y. Weatherford, 54 
Tex: 388, 38 AmR. 629; Dallas v. 
Ingram, (Civ. A.) 284 SW 345; Gray 
v. 8S. T. Woodring Lumber Co., (Civ. 
A.) 197 SW 2381; Munger Oil, etce., 
Co. v. Groesbeck, (Civ. A.) 194 SW 
1121; Ex p. Bogle, 78 Tex. Cr. 1, 179 
SW 1193. 

Wash.—Seattle v. Hurst, 50 Wash. 
424, 97 P 454, 18 LRANS 169. 

Eng.—Slattery v. Naylor, 13 App. 
Cas. 446. . 

Can.—Beauvais v. 42 
Canes Ce 20k! 

7 Seattle v. Hurst, 50 Wash. 424, 
97 P 454, 18 LRANS 169. 

8 U. S.—yYee Gee Vv. 
cisco, 2385 Fed. 757. 

Ala.—Greensboro y. Ehrenreich, 80 
Ala. 579, 2 S 725, 60 AmR 130; Barnes 
v. Mobile, 19 Ala. 707. 

Wheeler, 5 


Alaska.—Guidoni yv. 
Alaska 229. 

Ark.—North Little Rock v. Rose, 
136 Ark. 298, 206 SW 449. 

Cal.— Merced County v. Fleming, 
111_Cal. 46, 43 P3925 Ex py Prank 
52 Cal. 606, 28 AmR 642. 

Del. —Dangel v. Williams, 11 Del. 
Ch.. 213, 99° A 84. 

Ga.—Acworth |v. Western, etc., R-. 
Co 159.Ga. 610% 126 Si 454; Central 
Rep eter Cou, ve ‘Kent, 87 Ga. 402, 13 
SE 502; Atlantic Coast Line R. Co. 
v. Adams, 7 Ga. A. 146, 66 SE 494, 

Ill.— Troy v. Forest Park, 318 Ill. 
340, 149 NE 281; Chicago v. Mayer, 
290’ Ill. 142, 124 NE 842; Hill v. Kim- 
ball, 269 Ill. 398, 110 NE 18; Peo. 
v. Oak Park, 266 Ill, 365, 107 NE 
636; Koy v. Chicago, 263 Ill. 122, 
104 NE 1104, AnnCasi915C 67; Mur- 
phy v. Chicago, ete; Ry €o., 247 Tl. 
614, 938 NE 381; Harris v. Peo., 218 
Til. 489, 75 NE 1012; Hawes v. Chi- 
cago, 158 Ill. 653, 42 NE 373, 30 LRA 
225; Lake View v. Tate, 130 Ill. 247, 
22 NB 791, 6 LRA 268; Cohen v. 
Danville, 217 Tl. A. 619. 

lowa.—Keckevoet v. Dubuque, 158 
Iowa 631, 138 NW 540. 

Kan,—Lebanon Vv. Zanditon, 75 Kan. 
Looe OO MeO 

La.—State v. Fourcade, 45 La. Ann. 
717, 13 S 187, 40 AmSR 249, 


v. Greenville Borough, 18 Pa, 
932 


Montreal, 


San Fran- 


Me.—State v. Boardman, 93 ’Me. 
73, 44 A 118, 46 LRA 750 
Mass.—Com. v. Stodder, 2 Cush. 


562, 48 AmD 679; Boston’ v. Shaw, 
1 Mete. 130; Austin v. Murray, 16 
Pick. 121; In re Vandine, 6 Pick. 187, 
17 AmD "351; Com? we Worcester, 3 
Pick. 462. 

Mich.—Red Star Motor Drivers’ 
Assoc. v. Detroit, 234 Mich. 398, 208 
NW 602. 

Minn.—Evison v. Chicago, ete., R. 
rene 45 Minn. 370, 48 NW 6, 11 LRA 


* iige. —Kraetzer Cured Lumber Co, 
v. Moorhead, 118 Miss. 736, 80 S 4. 
Se b Louis v. Weber, 44. Mo. 

Nebr.—Standard Oil Co. v, Kear- 
ney, 106 Nebr. 558, 184 NW 1109, 18 
ALR 95 

N. J.—State v. Trenton, 653) Ni sds 
L. 132, 20 A 1076, 11 LRA 410; State 
Vv. Bast Orange Tp., AIM ANGOF Sisibalin 127; 
Long v. Jersey City, 3 Naa oases 
Paxson v. Sweet, 13 N. J. L. 196. 


a oe ~— ee e— ee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and not one of fact for the jury.® It is a judicial 
question.1° The court may determine the question 
by an inspection of the regulation on its face.!*| But 
it sometimes becomes a question of fact whether, 
under a given situation or circumstances, a regu- 
lation or its administration is reasonable.!2 And 
evidence aliunde is admissible to determine the 
question.'® Where the facts which may or may not 
make an ordinance unreasonable are controverted,'* 
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or are of such nature that the court has no judicial 
knowledge thereof,'® the question may become a 
mixed question of law and fact to be passed on by 
the jury under proper instructions. But whether 
the facts relied upon show the ordinance to be un- 
reasonable or not is a question for the  court.'® 
Where the evidence is conclusive, there is no error 
so to instruct the jury.17 


VIII. PARTICULAR POWERS AND REGULATIONS ENUMERATED AND CONSIDERED 
[By Juan D. Miranpa] 


[§ 327] A. In General. The more important pow- 
ers of municipal corporations are hereinafter more 
fully discussed; as for instance, the powers in re- 
gard to property,'’ contracts in general,!® municipal 
expenses and charges,*° public improvements,?! use 
and regulation of public places, property, and 
works,** fiscal management, publie debt, securities, 
and taxation,” and capacity to sue or be sued.*4 

[§ 328] B. Enumeration—1. Adulteration. A mu- 
nicipal corporation, in the exercise of its police 
power, may adopt regulations prohibiting the adul- 
teration or the sale of adulterated food.?® 

[§ 329] 2. Adultery and Fornication.?¢ Under the 


N. Y.—New York v. Dry Dock, etc., 


Mo.—Stegmann v. Weeke, 


power of a municipal corporation to suppress dis- 
orderly houses or houses of prostitution, the cor- 
poration cannot make adultery and fornication a 
crime when committed secretly without any cir- . 
cumstances of a seandal or public disorder.*? 

[§ 330] 3. Aérial Navigation.*® Acting under 
their police power municipal councils have enacted 
regulations relating to aérial navigation in the air 
space within ,the municipal boundaries.*® 

[§ 331] 4. Amusements and Recreations Gener- 
ally.*° Municipal corporations may regulate publie 
places of amusement within their corporate limits.** 
In the exercise*of that power such places may be 


279 Mo.| stitutionally delegate to a munici- 


Et COs, slicomNG oY ant04,/930 2 NE 563, 
28 AmSR 609; Brooklyn vy. Breslin, 
Dian: SY 21591 > Buffalo v... Till; 2192 
App. Div. 99, 182 NYS 418; Buffalo 
v. Webster, 10 Wend. 99; Dunham v. 
Rochester, 5 Cow. 462; Hudson v. 
Thorne, 7 Paige 261. 

N. C.—Durham vy. Southern R. Co., 
T3e" NC. 240, 11% SE17:) State. v. 
Bass, 171 N. C. 780, 87 SE 972, LRA 
1916D 583; Small v. Edenton, 146 
N.°C. 527, 60 SE 418, 20 LRANS 145; 
Tate vy. Greensboro, 114 N. C. 392, 
19 SE 767, 24 LRA 671. 

Or.—Wyegant v. McLauchlan, 39 Or. 
eae 64 P 867, 87 AmSR 673, 54 LRA 


Pa.—Kneedler vy. Norristown, 100 
Pa. 368, 45 AmR 884; Northern Lib- 
erties v. Northern Liberties Gas Co., 
12 Pa. 318; Scranton City v. Straff, 
28 Pa. Super. 258. 

Tex.—Austin v. Austin City Ceme- 
tery Assoc., 87 Tex. 330, 28 SW 528, 
47 AmSR 114; Munger Oil, etc., Co. v. 
Groesbeck, (Civ. A.) 194 SW 1121; 
pacisy, v. Knepfly, (Civ. A.) 124 SW 


Va.—Hopkins y. Richmond, 117 
a 692, 86 SE 139, AnnCas1917D 


1 
Wis.—Clason v. Milwaukee, 30 Wis. 
316; Maerecker v. Milwaukee, 15 Wis. 
324, 139 NW 199, LRA1915F 1196, 
AnnCas1914B 199. 

9. Ala—Briggs v. Birmingham R., 
etc., Co., 188 Ala. 262, 66 S 95; John- 
son v. Fayette, 148 Ala. 497, 42 S 
621; Marian v. Chandler, 6 Ala. 899. -: 

Alaska.—Guidoni v. Wheeler, 5 
Alaska 229. 

Kan.—Lebanon y. Zanditon, 75 Kan. 


Aisa O9 sen LO: 
N. C.—State v. Bass, 171 N. C. 780, 
15 


87 SE 972, LRA1916D 583. 
Wis.—Maercker v. Milwaukee, 
Wis. 324, 139 NW 199, LRAI915F 
1196, AnnCas1914B 199. 
10... , Koy. vs. Chicago,.263_ Tl. 122, 
104 NE 1104, AnnCas1915C 67; Buffalo 
v. Till, 192 App. Div. .99, 182 NYS 
418; Maercker v. Milwaukee, 151 Wis. 
324, 139 NW 199, LRA1915F'1196, Ann 

Casi914B 199. 

11. Delta v. Charlesworth, 64 Colo. 
216, 170 P 965; Dangel v. Williams, 
11 Del. Ch. 213, 99.A 84; Stegmann 
v. Weeke, 279 Mo. 140, 214 SW 187, 5 
ALR 1060; Windsor v. Bast, (Mo. A.) 
199 SW -722. 

12. U. S.—Lusk v. Dora, 224 Fed. 
650. . 

Ga.—Acworth v. Western, etc., R. 
Co., 159 Ga, 610, 126 SE 454. 


140, 214 SW 137, 5 ALR 1060; Wind- 
sor v. Bast, (A.) 199 SW 722. 

N. J.—North Jersey St. R. Co. v. 
Jersey City, 75 N. J. L. 349, 67 A 1072 

N. C.—State v. Stowe, 190 N. C. 
79. 128 SE 481, 40 ALR 599. 

Tex.—Brenham y. Holle, (Civ. A.) 
153 SW 345. s 

{a] Demurrer admits facts as 
true.—Whether the facts relied on to 
show an ordinance unreasonable are 
apparent in the face of the petition 
or not, a demurrer admits them as 
true, and the reasonableness or un- 
reasonableness becomes a question of 
law for the court. Zucht v. King, 
(Tex. Civ. A.) 225 SW 267. 

13. See supra § 324. 

14. Evison v. Chicago, etc., R. Co., 
45 Minn. 370, 48 NW 6, 11 LRA 434; 
Munger Oil, etc., Co. v. Groesbeck, 
(Tex. Civ. A.) 194 SW 1121; Austin 
v. Austin City Cemetery Assoc,, (Tex. 
Civ. A.) 28 SW 1023. 

15. Evison v. Chicago, ete., R. Co., 


45 Minn. 370, 48 NW 6, 11 LRA 434; 


Wis. 141, 18 NW 764, 50 AmR 352; 
Clason v. Milwaukee, 30 Wis. 316; 
Hayes v. Appleton, 24 Wis. 542. 

16. Munger Oil, etc., Co. v. Groes- 
beck, (Tex. Civ. A.) 194 SW 1121. 

17. Evison v. Chicago, etc., R. Co., 
45 Minn. 370, 48 NW 6, 11 LRA 434. 

18. See infra § 2081 et seq. 

19. See infra XV in 44 C. J. 

Contracts for improvements see 
infra XVII in 44 C. J 


20. See infra XVI in 44 C. J. 
21. See infra XVII in 44 C. J. 
22. See infra XVIII in 44 C. J. 
23. See infra XTX in 44 C. J. 
?4. See infra XXI in 44 C, J. 
25. See Adulteration § 3. 


Validity of municipal regulations 
relating to food generally see 
§§ 445-448; and also Food § 7. 

Fraud in the purchase and sale of 
commodities 


infra 


infra 


be v. Goodrich Transp. Co., 60 
see 


pecs any, 

26.. See Adultery 2 C. J. p 10; For- 
nication 26 C. J. p 985. 

27. Shreveport y. Price, 142 La. 
936, 77 S 883, 

[a] Discussion of rule.—‘“‘Adul- 
tery or fornication, committed se- 
| etly in the privacy of a room, 
‘aftena against morality; but, as they 

o not appear to the public eye, they 
disturb in no way the outward, or 
public, good order of the municipal- 
ity, and therefore do not call for the 
exercise of municipal authority. 
Whether the Legislature could con- 


pality jurisdiction over a matter 
simply of public morals such as this, 
we need not here consider, as we do 
not find that by the said charter pro- 
visions it has undertaken to do so, 
Isolated acts of adultery or fornica- 
tion in the privacy of a chamber do 
not constitute public prostitution, 
and it is only over public prostitu- 
tion that the city is given authority, 
or can claim it under the general 
welfare clause. Nor do such acts 
come under the clause authorizing 
the prohibition and suppression of 
‘all kinds of indecency and other dis- 
orderly practices and disturbance of 
the peace.’ The indecency here re- 
ferred to is not that which occurs in 
the privacy of a chamber, away from 
public observation, but, as indicated 
by the context ‘and other disorderly 
practices;’ it is such indecency as 
appears to the public, and, as such, 
amounts to disorder.” Shreveport v. 
Price, 142 La. 936, 946, 77 S 883. 

28. Generally see Aérial Naviga- 
tion 246" d.p299; 

29. See ordinances. See also “Air 
Law’? 57 Am. L. Rev. p 97. 

20. Dancing and dance halls see 
infra § 422. 

Regulation of businesses generally 
see infra § 407. 

Regulation of theaters and shows 
see infra § 585. 

31. U. S.—Mutual Film Corp. v. 
Chicago, 224 Fed. 101, 1839 CCA 657; 
Mutual Film Co. v.* Industrial 
Commn., 215 Fed, 138 [aff 236 U. S. 
230,.35 SCt 387, 59 UL. ed. 552]. 

Ala.—Dreyfus v. Montgomery, 4 
Ala. A. 270, 57 S 730. 


Cal.—In re Hall, 50 Cal. A. 786, 
195 P 975. ’ 
Conn.—Hartford v. Parsons, 87 
PenD: 412, 87 A 736, AnnCas1916A 
182. 


Ga.—Oldknow v. Atlanta, 9 Ga. A. 
594, 71 SE 1015. 

Iil.—Condon v. Forest Park, 278 
Ill, 218, 115 NE 825, LRA1917E 314. 

Ind.—Indianapolis v. Miller, 168 
Ind. 285, 80 NE 626, 8 LRANS 822. 


Ky.—McGee v. Kennedy, 131 Ky. 
27, 114 SW 298, 753. ; 
Md.—Brown v. Stubbs, 128 Md. 


129, 97 A227. 

Mass.—Boston vy. Schaeffer, 9 Pick. 
415. 

Mich.—Jewel Theater Co. v. State 
Fire Marshal, 178 Mich. 399, 144 NW 
835, AnnCas1915C 1212. 

Miss.—Johnson y. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 6387, 
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required to open and close at seasonable hours.*? © 


Such regulations must be reasonable,** and not ar- 
bitrary.34 Healthful and harmless recreation can- 
not be prohibited or suppressed;*° and the power 
to regulate such establishments does not warrant 
the prohibition thereof.** It has been held that an 
ordinance, providing that no musical instruments 
can be played between eleven o’clock in the night- 
time, and at seven-thirty in the morning except at 
public entertainments in buildings where admission 
is charged, churches, or private residences, is not 
unreasonable,?? or discriminatory.*® Also, it has 
been held that a municipal corporation may pro- 
hibit any person from playing music or singing in 
any publie place or highway within a designated 
distance of any dwelling house after being re- 
quested by any constable, or an inmate of such 
house, or his or her servant, to desist.°° A statute 
authorizing a municipal corporation to regulate 
merrymakings and sports does not authorize it to 
participate in or to conduct such amusements.*° 
Golf. It has been held that the game of golf is 
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powers.*t 


[§ 332] 5. Animals#—a, In General. Under its 


police power or by express grant a municipal cor- 
poration may make proper regulation in nese of 
animals located within the municipal limits.‘ In 


the exercise of that power the corporation may pro- 


vide for the inspection of animals,** or for the 
suppression of diseases among animals.*® It may 
regulate their keeping and use within municipal 
limits.4¢ It may enact necessary regulations to 
prevent them from running at large within the cor- 
porate limits.47 It may provide for the seizure and 
impounding of animals found running at large 
within.the corporate boundaries.*® It may regulate, 
and control, the removal of dead animals not slaugh- 
tered for food.42 And it may prevent cruelty to 
animals.6° Dogs have been the subject of many 
municipal regulations.*+ 

[§ 333] b. Keeping and Use. In furtherance of 
the public health, security, and comfort of its in- 
habitants municipal corporations may regulate the 
keeping of animals within the corporate limits®? or 


[§§ 331-333 


not a proper subject for regulation 


9 eecae 103. 
aes .—State v. Freeman, 38 N. BH. 


N. Y.—Peo. v. Weller, 207 App. Div. 
337, 202 NYS 149 [foll Peo. v. Cohen, 
207 App. Div.! 355, 202 NYS . 163; 
Peo. v. Newman, 207 App. Div. 354, 
202 NYS 163]. 

Oh.—Cincinnati v. Brill, 5 OhS&CP 
566, 7 OHNP 534. 

Pa.—Scranton City v. Straff, 28 Pa. 
Super. 258. 

Tex.—Xydias Amusement Co. 
Houston, (Civ. A.) 185 SW 415. 

[a] Merry-go-rounds. — Scranton 
City v. Straff, 28 Pa. Super. 258. 

32. State v. Freeman, 38 N. H. 426. 

Opening and closing hours of busi- 
nesses generally see infra § 409. 

33. In re Hall, 50 Cal. A. 786, 195 
P 975; Johnson vy. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 637, 
19 AnnCas 103. 

[a] Regulation held reasonahble.— 
A regulation reduiring a skating rink 
to be closed at 6 P. M. and to remain 
closed until 6 A. M. Johnson v. 
Philadelphia, 94 Miss. 34, 47 S 526, 19 
LRANS 637, 19 AnnCas 103. 

Reasonableness of regulations gen- 
erally see supra § 229. 

34. In re Hall, 50 Cal. A. 786, 195 


Vv. 


PN97 5: 

§ arty eee vera generally see supra 
35. In re Hall, 50 Cal. A. 786, 

195 P 975; Condon v. Forest Park, 

aie Ill. 218, 115 NE 825, LRAL917EH 
[al Discussion of rule.—‘‘There 


can be no serious question respecting 
the authority of the city to enact 
and enforce ordinances designed to 
prevent boisterous conduct and loud, 
unusual, and discordant sounds that 
cause public annoyance or menace 
the public comfort and welfare. To 
that end any municipality may pro- 
hibit, within reasonable limits, the 
use of premises in such a manner 
as thus to menace the public com- 
fort or welfare. Ordinances enacted 
for such purpose, when they do not 
go beyond the limits of reasonable- 
ness and unnecessarily invade the 
right of the citizen to acquire, pos- 
sess, and enjoy property and pursue 
happiness, will be sustained. But to 
justify legislative interference with 
property rights under the guise of 
an exercise of a police power, and to 
prohibit the citizen from a reasonable 
enjoyment of a lawful amusement on 
his own premises, it should plainly 
appear that the manner in which the 
property is used does menace the 
public welfare.” In re Hall, 50 Cal. 


under the police 


Azi786, 788,195 P 975. 
e Prohibition generally supra 
§ 250. “4 

86. Johnson v. Philadelphia, 94 
Miss. 34, 47 S 526, 19 LRANS 637, 
19 AnnCas 103. 

37. Monett v. Campbell, (Mo. A.) 
204 SW 32. 

38. Monett v. Campbell, supra. 

39. Kruse y. Johnson, [1898] 2 Q. 


see 


Bool, 
= 40. Smith v. Rochester, 76 N. Y. 
06. 

41. Condon v. Forest Park, 278 


Til. 218, 224, 115 NE 825, LRAI917B 
314. 

“The game of golf is a healthful 
and harmless recreation of the same 
class as lawn tennis and other like 


|games, which do not attract crowds 


or tend to disorder or call for police 
supervision or regulation. It has 
never been known to affect in any 
injurious way the public health, or- 
der, safety or morals. The fact that 
the game has attractions which in- 
duce players to practice it does not 
change its character to an amuse- 
ment or entertainment provided for 
the public. It is not a subject for 
the exercise of the police power.” 
Condon v, Forest Park, supra. 


Maintenance of golf links as a pub- |: 


lic utility see infra § 551. 
42. Generally see Animals 3 C. J. 


prs 

43. Ala.—Folmar v. Curtis, 86 Ala. 
354, 5 S 678. 

Ark.—Scott v. Roberson, 145 Ark. 
408, 224 SW 746. 

Cal.—Amyx v. Taber, 23 Cal. 370. 

Colo.—Pueblo v. Kurtz, 66 Colo. 
447, 182 P 884. 
ooo .—Whitlock v. West, 26 Conn. 

6 

Fla.—Morgan vy. Lakeland, 90 Fla. 
525, 107 S 269. 

Ga.—Crum v. Bray, 121 Ga. 709, 49 
SE 686, 1 AnnCas 991, 

Ill.— Roberts v. Ogle, 30 Ill. 459, 
83 AmD 201. 
Iepeeie be eee v. Crozier, 80 Ind. 

Iowa.—Gosselink vy. Campbell, 4 
Iowa 296. 

Kan.—Gilchrist v. Schmidling, 12 
Kan. 268. 

Ky.—Whitley v. Stephens, 184 Ky. 
277, 211 SW 770. 

Md.—Hagerstown v. Witmer, 86 
Md.: 293, 37 A 965, 39 LRA 649. 

Mass.—Com. vy. Curtis, 9 Allen 266% 
ye eon v. Huckins, 26 Mic 

Mo.—Evans vy. Holman, 202 Mo. 284, 
100 SW 624. 

N. Y.—Wiseman v. Close, 183 NYS 


353. 

N. C.—Owen v. Williamston, 171 
NE CI57, ST SE 959% 

Oh.—Collins vy. Hatch, 18 Oh, 523, 
51 AmD 465. 


Pa.—Paris v. Philadelphia, 63 Pa. 
Super. 41. 
36 Phil- 


Philippine.—U. S. y. Neri, 
ippine 313. 

S. C.—Crosby v. Warren, 30 S. ¢G. 
L. 385. 

Tenn.—Chattanooga v. Norman, 92 
Tenn. 73, 20 SW 417. 

Tex.—Waco Vv. Powell, 32 Tex. 258. 

Wash.—Storey v. Seattle, 124 
Wash. 598, 215 P 514. 

W. Va.—Burdett v. Allen, 35 W. Va. 
347, 13 SE 1012, 14 LRA 337. 

44. State-v. Overby, 142 La. 21, 


220. 
See 33T, 
See 333, 
See 334, 
See 335, 
336. 


See 
See infra § 338. 
ace infra § 339. 
k.—Ex p. Foote, 70 Ark. 12, 
65 Sw 708. 91 AmSR 63 

Cal.—In re Lusher, 191 Cal. 44, 214 
P 985; In re Mathews, 191 Cal, 36; 
214 P 981 

Ga.—Smith v. Collier, 118 Ga. 306, 
a SE 417; Flood v. Savannah, 25 Ga. 

55, 103 SE 720; Thorpe y. Savannah, 
i3 Ga. A. 767, 79 SE 949. 

Tll.— Mt. Sterling v. Buss, 
A. 6; Plymouth v. McWherter, 152 
THI AL Sas. 

Ky.—Wells v. Mt. Olivet, 126 Ky. 
131, 102 SW 1182, 81 Kyl 67/6; 514 
LRANS 1080. 

BEA Y.—Wiseman v. Close, 183 NYS 

N. C.—State v. Stowe, 190 N. C. 79, 
128 SE 481, 40 ALR 599; State v., 


infra § 
infra § 
infra § 
infra § 
infra § 


216 Tl). 


Clifton, 152 N. C. 800, 67 SE THLN2S. « 


LRANS 673. 

Pa.—Paris v. Philadelphia, 63 Pa, 
Super. 41; Boehm vy. Philadelphia, 59 
Pa. Super. 441 [aff 23 Pa. Dist. 239]. 

Philippine.—U. 8S. vy. Neri, 36 Phil- 
ippine 313. 

Tenn.—Jonesboro y. Kincheloe, 148 
Tenn, 688, 257 SW 418, 832 ALR 1367: 

[a] Calves.—J onesboro v. Kinche- 
loe, 148 Tenn. 688, 257 SW 418, 32 
ALR 1367. 

[b] Cattle—Thorpe vy. Savannah, 
18 Ga. A. 767, 79 SH 949 


[e] Cows.—Flood Vv. Savannah, 25 
Ga. A. 455, 103 SE 720; State v. 
Stowe, 190 N.C 193 123 SH 481, 40 
ALR 599. 

[d] Donkeys.—Ex p. Foote, 70 

Ark. 12, 65 SW 706, 91 AmSR 68. 

[e] Goats.—In re Mathews, 


192 
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within designated districts of the corporation.®* 
While an animal which is not a nuisance per se 
eannot be prohibited from being kept within the 
municipal limits®¢ and such prohibition is not war- 
ranted under the power to regulate occupations and 
callings,®> the keeping of animals within the mu- 
designated districts 
thereof®’ may be prohibited when such keeping 
affects or disturbs the public health, publie peace, 
publie safety, or publie decency; but only when it 
In regulating the keeping of animals a 
municipal corporation may limit the number of par- 
ticular animals that may be kept within the mu- 
or within designated districts 
Ordinanees regulating the keeping of ani- 
mals must be reasonable®+ and definite,®? and not 


nicipal limits®® or within 


does so.®°§ 


nicipal limits®® 
thereof.®° 


arbitrary®* or diseriminatory.** 


The displaying or exhibiting of certain animals 
in public streets or other public places may be 


prohibited ;®° may be declared a 
Cal. 35, 214 P 981. 


[f] Hogs.—Smith vy. Collier, 118 
Ga. 306, 45 SE 417; Wiseman v. 
" CTlosé, 183 NYS 353; Paris v. Phila- 


delphia, 63 Pa. Super.‘41; Boehm v. 
Philadelphia, 59 Pa. Super. 441 [aff 
23. 64.,.Dist, 239.1. 

{g]  Horses—wWells v. Mt. Olivet, 
7126 Ky... 131,,.102 SW.1182, 31.KyL 
576, 11 LRANS 1080. 

{h] “Kids” included within the 
term “goats.” In re Lusher, 191 Cal. 
44, 214 P 985. i 

[i] Stallions. — Mt. Sterling v. 
Buss, 216 Ill. A. 6; Plymouth v. Mc- 
Wherter, 152 Ill, A. 114. 

[i] Open cattle yards and pens 
within the corporate limits, where 
eattle in numbers are congregated 
and kept for feeding and fattening 
purposes, belong to that class of 
things which “must necessarily” be- 
come nuisances, 'and may be abated 
under a general prohibitive ordinance 
declaring it a nuisance so to keep 
cattle within the corporate limits. 
Opelousas v. Norman, 51 la. Ann. 
736, 25. S 401. 

53. In-.re Mathews, 191 Cal. 35, 
214 P 981; State v. Stowe, 190 N. C. 
79, 128 SE 481, 40 ALR 599; Boehm 
3 Philadelphia, 23 Ae, DISt, "939 [aff 
59 Pa. Super. 441]; Ex p. Broussard, 
74 Tex. Cr. 333, i69 SW 660, LRA 
1918B 1091, AnnCasi917E 919 [writ 
of error dism 241 U. S. 639; 36 SCt 
285, 60 L. ed. 1215]. 

{a] Goats.—In re Mathews, 191 
Cal.35, 214 P 981. 

{b] Stock pens.—Ex p. Broussard, 
74 Tex. Cr. 333, 169 SW, 660, ,LRA 
1918B 1091, AnnCasi917B 919 [writ 
of error dism 241 U. S. 639, 36 SCt 
285, 60 L. ed. 1215]. 

54 Comfort v. Kosciusko, 88 Miss. 
611, 41 S 268, 9 AnnCas 178; Ex p. 
Robinson, 30 Tex. A. 493, 17 SW 1057. 

[a] Stallions.—Ex p. Robinson, 30 
Tex. A. 493, 17 SW 1057. 

Prohibition generally 

250. 

: Nuisances generally see infra § 519. 

55. Ex p. Robinson, 30 Tex. A. 493, 
17 SW 1057. 

[a] Stallions.—Ex p. Robinson, 30 
Tex. A. 493, 17 SW 1057. 

Regulation of businesses generally 
see infra § 407. 

56. Ga—Davis v. 
Ga. 605, 95 SH 6. 

Ill. —Ringelstein v. Chicago, 128 Ill. 
A. 483. 

Mass.—Com. v. Patch, 97 Mass. 221. 

N. C.—State»v. Rice, 158 N. C; .635, 
74 SE 582, 39 LRANS 266. 


see supra 


Savannah, 147 


Tenn. —Nolin vy. Franklin, 4 Yerg. 
163. 
[a] Cows.—Davis v. Savannah, 


147 Ga. 605, 95 SE 6; Ringelstein v. 
Chicago, 128 Ill, A. 483. 

[b] Hogs.—Com. v. Patch, 97 
Mass. 221; State v. Rice, 158 N.C. 
635, 74 SE’ 582, 39 LRANS 266., 


MUNICIPAL CORPORATIONS 


Permits.®® 
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may be punished as such.® 

The keeping of animals without per- 
mits from designated officers may be prohibited.°9 
Following the general rules’ ordinances prohibit- 
ing the keeping of animals without a permit from 
the designated officials or board in order to be 
valid must contain the conditions in pursuance of 
which applicant is entitled to his permit;"! the grant 
or refusal of such permit must not be left to arbi- 
trary discretion.’ 

Animals beyond municipal boundaries.”® 
express power, granted by the legislature, confer- 
ring upon municipal corporations jurisdiction for 
sanitary or police purposes of territory beyond the 
municipal Penge the corporation may prohibit 
the keeping of certain animals within a specified dis- 


Under 


tance of the municipal boundaries.” 


nuisance ;°° and 


[ec] Stallions.—Nolin y. Franklin, 
4 Yerg. (Tenn.) 163. 
rik Ill.— Hoops v. Ipava, 55 Ill, A. 


Syracuse, 168 Ind. 
230, 80 NE 411, 120 AmSR 366, & 
LRANS 471. 


Mo.—Tarkio v. Miller, 167 Mo. A. 
122, .151 SW 208. 

Pa.—Paris vy. Philadelphia, 63 Pa. 
Super. 41; Boehm y. Philadelphia, 59 
Pa. Super. 441. 

Tex.—Hx p. Botts, 69 Tex. Cr. 161, 
154 SW 221, 44 LRANS 629; Ex p. 
Glass, 49 Tex. Cr. 87,.90.SW 1108. 

[a] Hogs.—Miller v. Syracuse, 168 
Ind. 230, 80 NE 411, 120 AmSR 366, 
8 LRANS 471; Paris v. Philadelphia, 
63 Pa. Super. 41; Boehm v. Philadel- 
phia, 59 Pa. Super. 441; Ex p. Botts, 
69... Tex. Cry 161,154 «SW. «22, 744 
LRANS 629; Ex p. Glass, 49 Tex. Cr. 
87; 90 SW 1108. 

Tb] Stallions.—Hoops v. EX 55 
Til.. A. 94; Tarkio. v. Miller, 167 Mo. 
A, 122, 151 SW 208. 

58. Comfort v. Kosciusko, 88 Miss. 
611, 41 S 268, 9 AnnCas 178. 

[a] Hogs.—Comfort y. Kosciusko, 
88 Miss. 611, 41 S 268, 9 AnnCas 178. 

59. Wiseman v. Close, 183 NYS 
353, 

[a] Hogs.—Wiseman v. Close, 183 


NYS 3253. 
191 Cal. 35, 


Ind.—Miller v. 


60. In re Mathews, 
214 P 981; In re Mathews, 58 Cal. A 
649, 209 P 220. 

[a] Goats.—In re Mathews, 191 
Cal. 35, 214 P 981; In re Mathews, 58 
Cal. A.'649, 209 P 220: 

61. Mobile v. Orr, 181 Ala. 308, 61 
S 920, 45 LRANS 575; Ex p. O'Leary, 
65 ‘Miss. 80, 3 S 144, 7 AmSR 640; 
Ex p. Von Koernneritz, (Tex. Civ. A.) 
261 SW 570; Ex .p. Glass, (Tex, Cr.) 
90 SW 1108. 

[a] Regulations held not unrea- 
sonable.—In re Mathews, 191 Cal. 35, 
214 P 981. 

Roasonableness of Hk tome atp gen- 
erally see supra § 22 

62. Ex p. Von Pkt a 97 Tex. 
Cr. 294, 261 SW 570. 

Certainty or definiteness of regula- 
tions generally see supra § 254. 

63. Mobile v. Orr, 181 Ala. 308, 
61 S 920, 45 LRANS 575. 

64. Mobile v. Orr, supra. 

[a] Regulations held not discrimi- 
natory.—State v. Stowe, 190 N. C. 
79, 182 NE 481, 40 ALR 599. 

Discriminatory regulations gener- 
ally see supra § 231. 

65. State v. Iams,, 78 Nebr. 678, 
111 NW 604, 11 LRANS 736; Nolin v. 
Franklin, 4 Yerg. (Tenn.) 163. 

66. State v. Iams, 78 Nebr. 678, 
111 NW 604, 11 LRANS 736; Nolin v. 
Franklin, 4 Yerg. (Tenn.) 163. 

67. State v. Iams, 78 Nebr. 678, 
111 NW 604, 11 LRANS 736; Nolin v. 
Franklin, 4 Yerg. (Tenn.) 163. 

[a] Stallions.—State v. Iams, 78 


The location of corrals wherein mules and burros 
are kept for hire may be regulated.7® 


Nebr. 678, 111 NW 604, 11 LRANS 

736; Nolin v. Franklin, 4 Yerg. 

(Tenn.) 163. 

heaps generally see supra 

sioee Permits generally see supra 
69. D. C.—Pitchlynn v. District of 


Columbia, 36 App. 59. 

Ga.—Davis v. Savannah, 147 Ga. 
605, 95 SE 6; Thorpe v. Savannah, 13 
Ga. A. 767, 79 SE 949. 

N. Y.—Peo. v. Davis, 78 App. Div. 
570, 79 NYS 747. 

Pa. —Boehm y. Philadelphia, 23 Pa, 
Dist. 239 [aff 59 Pa. Super, 441]. 

Tex.—Ex p. Broussard, 74 Tex. Cri 
333, 169 SW 660, LRA1I918B 1091, 
AnnCas1917E 919 [writ of error dism 
241 U. S. 639, 36 SCt 285, 60: Li. ed. 
1215]. 

[a] Cattle.—Thorpe v. Savannah, 
13 Ga. A. 767, 79 SE 949. 

[b] Chickens.—Peo. v. Davis, 78 
App. Div. 570, 79 NYS 747. 

[ce] Stock pens.— Ex p. Broussard, 
74 Tex. Cr. 333, 169 SW 660, LRA 
1918B 1091, AnnCas1917B 919° (writ 
of error dism 241 U.S... 6389; 36° SCt 
285, 60 L. ed. 1215]. 

[a] Revocation of permit.—A per- 
mit to keep an animal cannot be 
revoked without notice to the owner. 
Flood v. Savannah, 25 Ga. A. 455, 103 
SE 720. See generally supra § 266. 

70. See supra § 258. 

71. Hagerstown v. Baltimore, etc., 
R. Co., 107 Md: 178, 68 A 490, 126 
AmSR 382. 

72. Hagerstown v. Baltimore, ete.; 
R. Co., supra. 

73. Animals of nonresident owners 
running at large within ee ee 
boundaries see infra § 334. 

74. See supra § 234. 

75. State v. Rice, 158 N. C. 635, 
74 SE 582, 39 LRANS 266. 

76. Boyd v. Sierra Madre, 41 Cal. 
A. 520, 183 P 230. 

[a] Regulation held not discrimi- 
natory.— “The ordinance is not arbi- 
trary nor unjustly discriminatory. It 
operates alike upon all persons simi- 
larly situated within the confines of 
the city. All have the same rights, 
and all are subject to the same bur- 
dens. It matters not that this par- 
ticular ordinance is aimed only at 
those who keep such animals for hire. 
The record shows that there is an- 
other city ordinance that regulates 
the keeping of such animals for pur- 
poses other than _ hire. Moreover, 
there is a greater reason for regu- 
lating, or even prohibiting, in popu- 
lous residential communities, the 
keeping of such animals for hire, 
than there is for regulating or pro- 
hibiting their keeping for domestic 
use or for purposes other than hire. 
He who keeps a horse, mule, or burro 
for his own private use, if he does 
not keep it in a public corral or other 
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[§ 334] c. Animals Running at Large’’—(1) In 
General. In pursuance of a general power 40 abate 
nuisances’® or to provide for the general welfare,”® 
or by virtue of express power specifically granted,*° 
municipal corporations may make such regulations 
as are necessary to prevent the running at large 
of animals within their corporate limits.*? 
pal regulations relating to animals running at large 
cannot conflict with or contravene the statutes on 
the subject.82 In the absence of legislative intention, 
a grant of power to a municipal corporation to regu- 
late animals running at large does not exclude 
the operation of the general law,** and the states 
and municipal governments may have concurrent 
jurisdiction over the subjects.** A municipal regu- 
lation permitting certain animals to run at large in 
certain months does not supersede the general law 


MUNICIPAL CORPORATIONS 


any time.®® 


subject.®° 
Fowls. 
Munici- 


forbidding such animals from running at large at 


place that is equally subject to the 
most stringent regulation, such as a 
livery-stable, for instance, must keep 
it in a private stable or corral. 
the owner of a private stable or cor- 
ral, for his own comfort and welfare 
has a strong and compelling motive 
for maintaining the place with’ due 
regard to his own, and thus indirectly 
his neighbors’, health and _ well- 
being.” Boyd y. Sierra Madre, 41 Cal. 
A. 520, 525, 183 P®230; 

77. Generally see Animals § 579. 
See infra § 519. 

See supra § 206. aa 
80. See statutory provisions. 

81. Ala—Folmar v. Curtis, 86 Ala. 
354, 5 S 678. 

Ark.—De Queen v. Fenton, 100 Ark. 
504, 140 SW 716; De Queen v. Fen- 
ton, 98 Ark. 521, 1836 SW 945; Mc- 
Kenzie v. Newton, 89 Ark. 564, 117 
SW 553. F 

Cal.—Amyx v. Taber, 23 Cal. 370. 

Colo.—Haldeman vy. Colorado City, 
52 Colo. 233, 120 P 1041; Brophy v. 
Hyatt, 10 Colo. 228, 15 P 399. 

D. C.—Pitchlynn v. District of Co- 
lumbia, 36 App. 59. 

Fla.—Morgan vy. Lakeland, 90 Fla. 
525, 107 S 269. 

Ga.—Stone v. Tallulah Falls, 131 
Ga. 452, 62 SE 592; Crum v. Bray, 
121 Ga. 709, 49 SE 686; Cartersville 
yv. Lanham, 67 Ga. 753; Southwestern 
Sheep Co. v. Thompson, 5 Ga. A, 211, 
62 SE 1002; Geer v. Thompson, 4 
Ga. A. 756, 62 SE 500. 

Ida.— Best v. Broadhead, 18 Ida, 11, 
108 P 333. ; 

Tll.— Roberts v. Ogle, 30 Ill, 459, 
83 AmD 201; Chamberlain v. Litch- 
field, 56 Ill. A. 652; Quincy v. O’Brien, 
24 Ill. A. 591. . 

Ind.—Slessman v. Crozier, 80 Ind. 
487. 

Iowa.—Gosselink Vv. 
Iowa 296. 

Ky.—Whitley v. Stephens, 184 Ky. 
277, 211 SW 770; Paducah v. Rags- 
dale, 122 Ky. 425, 92 SW 13, 28 KyL 
1057; Armstrong v. Brown, 106 Ky. 
$1, 50 SW 17, 20 KyL 1766, 90 AmSR 
207; South Covington, etc., St. R. Co. 
v. Berry, 98 Ky. 43, 18 SW 1026, 13 
KyL 943, 40 AmSR 161, 15 LRA 604; 
Chapman v. Mayfield, 104 SW 376, 
31 KyL 982; Denham v. Anderson, 14 
KyL 391; McKee v. McKee, 8 B. Mon. 
433. 

La.—Coreil v. Welsh, 120 La. 557, 
45 S 438; New Orleans Third Munici- 
pality v. Blane, 1 La. Ann. 385. 

Md.—Hagerstown v. Witmer, 86 
Md. 293, 37 A 965, 39 LRA 649; Coch- 
rane v. Frostburg, 81 Md. .54, 31 A 
703, 48 AmSR 479, 27 LRA 728, 

Mass.—Com., v. Curtis, 9 Allen 266; 
Com. v. Bean, 14 Gray 52. 

Mo.—Evans v. Holman, 202 Mo. 284, 
100 SW 624; Spitler v. Young, 63 Mo. 
42; Doniphan v. White, 110 Mo. A. 
504, 85 SW 400; Jeans v. Morrison, 
99 Mo. A. 208, 73 SW 2385; McVey v. 


73. 
79. 


Campbell, 4 


But, 


Barker, 92 Mo. A. 498. 

N. C.—Owen v. Williamston, 171 N. 
Co. 57, 87% SE. 959; Jones vi Duncan, 
L27 NSC. 118, 37 -SHe1355" State! wv. 
Tweedy.c LLb IN. C2 2704:. 8207S Basse 
Rose v. Hardie, 98 N. C, 44, 4 SE 
41; Erellen vw: (Noe, 925 N.C. ; 
ae hey Comrs. v. Pettijohn, 15 N. 

Pith te 

Oh.—Collins y. Hatch, 18 Oh. 523, 
51 AmD 465, 

Okl.—Hadley v. Henry, 29 Okl. 13, 
115 P 860. : 

Pa.—Monroe Borough v. Walborn, 
17 Pa. >Dist. 1053. 

Philippine.—U. S, v. Neri, 36 Phil- 
ippine 313. 

S. C.—Crosby v. Warren, 30 S. C. 
L. 385; Kennedy v. Sowden, 26 S.C. L. 
BY 

Tenn.—Chattanooga v. Norman, 92 
Tenn. 73, 20 SW 417; Moore v. State, 
nih 85; Knoxville v. King, 7 Lea 
441. 

Tex.—Waco v: Powell, 32 Tex. 258; 
Conner v. Skinner, (Civ. A.) 156 SW 
567; Heath v. Hall, (Civ. A.) 27 SW 
160; Batsel v. Blaine, (A.) 15 SW 2838. 

Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 787. 

Wash.—Shook y. Sexton, 37 Wash. 
509, 79 P 1098. But see Wilson v. 
Beyers, 5 Wash, 303, 32 P 90, 34 
AmSR 858 (holding that cities of the 
fourth class do not have such powers 
under the construction given to the 
statute). 

W. Va.—Burdett v. Allen, 35 W. 
Va. 347, 13 SE 1012, 14 LRA 337. 

Wis.—Wilcox v. Hemming, 58 Wis. 
144, 15 NW 435, 46 AmR 625; Miles 
v. Chamberlain, 17 Wis. 446. 
ee S.—Dickie'v. Gordon, 39 N. S. 

be 

Ont.—McNair v. Collins, 27 Ont. L. 
44, 3 OntWN 1639, 22 OntWR 891, 6 
DomLR 510; Ross v. Hast Missouri, 
1 Ont. L. 353, 21 CanLTOcecNotes 287; 
Re; Milloy,. 6 Ont.) 573+") Growe) ‘vs 


Steeper, “46 "UisC, Ot Bies ie Smith) vi 
Riordan, 5 U. C. Q. B. O. S. 647. 
Sask.—McCrea v. Lyons, 14 Sask. 


L. 268, 60 DomLR 95, [1921] 2 West 
Wkly 490. 

[a] The term “other animals,” as 
used in statute authorizing municipal 
corporations to regulate animals run- 
ning at large, includes horses. Best 
v. Broadhead, 18 Ida, 11, 108 P 333. 

[b] Submission to vote of people. 
—The constitution and laws in pursu- 
ance thereof, which authorize coun- 
ties and subdivisions thereof by vote 
to prohibit stock from running at 
large, do not prohibit a municipal 
corporation from passing an ordi- 
nance prohibiting stock from running 
at large within its limits, without 
first submitting the question to a vote 
of the people. Thompson v. Brown- 
wood, 44 Tex. Civ. A. 623, 98 SW 938. 

[c] Fixing certain limits.—Under 
a city ordinance prohibiting cattle 
from running at large within such 
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But, by force of statute, when the 
corporation adopts regulations dealing with animals 
running at large, such action may exclude from that 
territory the operation of the general law on the 


While it has been held that a municipal 
corporation may prevent fowls from running at 
large,87 it also has been held that the running at 
large of chickens or other fowl is not such a nui- 

/ sance as to warrant the corporation, by penal of- 
fense against the owner, to prohibit such fowl from 
running at large.®® 

[§ 335] (2) Impounding.*® 
held that the power to impound animals running 
at large must be expressly granted,®° the current 
of judicial opinion is that, under the usual grant 
of municipal powers®! and often by virtue of express 


While it has been 


city limits as may from time to time 
be designated by the common coun- 
cil by resolution, cattle may run at 
large anywhere in the city until the 
limits have been designated by the 
common council as provided in the . 


utes Lenz v. Sherrott, 26 Mick. 
[a] On owner’s own land.—A by- 


law of a town requiring that “all 
hogs shall be kept up” applies only 
to restrain swine from running at 
large on the highway, and not to pre- 
vent the owner from allowing his 
swine to run at large on his own 


land. Shepherd v. Hees, 12 Johns. 
(N, Y.) 438. 
[e] Effect of specifying particular 


animals.—It seems that a by-law en- 
acting that certain animals shall not 
run at large does not impliedly allow 
other animals not named to do so, 
contrary to the common law. Jack v. 
Ontario. ete., R. Union Co., 14 U. G 
Q. B. 328. 

[f] Cattle—Geer v. Thompson, 4 
Ga. A. 756, 62 SE Pace Coreil v. Welsh, 

[g] Hogs. — Stone v. Tallulah 
Falls, 131 Ga. 452, 62 SE 592. 

82. Marietta v. Fearing, 4 Oh. 427. 

Conflict between statutes and mu- 
nicipal regulations generally see 
supra § 219. 

83. Gates v. Crandall, 123 Mo. A. 
414, 100 SW 51. 

84. Gates v. Crandall, supra. 

85. Gates v. Crandall, supra, 

[a] Cows.—Gates v. Crandall, 123 
Mo, A. 414, 100 SW 51. 

86. Swander v. Wakefield, 84 Ill. 
A, 426. 

87. Merrill v. Van Buren, 125 Ark, 
248, 188 SW 5387. 

885) Ex, po Graham, “101 \"DPexsicr 
418, 276 SW 260. J 

89. Impounding animals generally 
see Animals §§ 269-298, 630-652. 

Regulations as to animals running’ 
at large see supra § 334. 

20. Slessman v. Crozier, 80 Ind. 
487; Collins v. Hatch, 18 Oh. 523, 51 
AmD 465. 


1120 La. 557, 45 S 43 


91. Colo.—Pueblo vy. Kurtz, 66 
Colo. 447, 182 P 884; Haldeman vy. 
Colorado City, 52 Colo. 233, 120 P 
1041. 


Md.—Cochrane v. Frostburg, 81 Md. 
oe 31 A 703, 48 AmSR 479, 27 LRA 

Mass.—Com. v. Bean, 14 Gray 52. 

Philippine.—U. S. v. Neri, 36 Phil- 
ippine 313. 

Tex.—Waco v. Powell, 32 Tex. 258; 
Conner v. Skinner, (Civ. A.) 156 SW 
567. 

[a] Construction of ordinance.—A. 
municipal ordinance providing for the 
impounding of animals running at 
large, and requiring the city marshal 
to give immediate notice of such im- 
pounding, and to sell the animals if 
the owner fails to appear, is not 
penal, but must be strictly construed. 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number, 


. 


§ 335] 


grant,®? animals®* found running at large®* within 
the corporate limits®® may, under. ordinance or regu- 
lation to that effect,°® be seized and impounded ;%7 
the cost thereof may be placed on the owner ;%8 and 
after due notice,®® unless redeemed,! may be sold? 
at public auction’ to pay the cost of impounding,* 


Greencastle v. Martin, 74 Ind. 449, 
39 AmR 93, 

92. McKenzie v. Newton, 89 Ark. 
564, 117 SW 553; Morgan v. Lake- 
land, 90 Fla. 525, 107 S 269; Waller 
Vv. Osban, 60 Fla. O68, 52 S 970; Chap- 
man v. Mayfield, 104 SW 376, 31 KyL 
982; Evans y. Holman, 202 Mo. 284, 


100 SW 624; Gates v. Crandall, 123 
Mo. A. 414, 100 SW 51. 
93. Jeans v. Morrison, 99 Mo. A. 


208, 73 SW 235. 

“Animal” defined see Animals § 1. 
pena Cal.—Amyx v. Taber, 23 Cal. 

Fla.—Morgan v, Lakeland, 90 Fla. 
B25, 107 S 269. 

Ga.—Crum. v. Bray, 121 Ga. 709, 
49 SE 686. 

Ill.—Roberts v. Ogle, 30 Ill. 459, 83 
AmD 201. 

Md.—Hagerstown v. Witmer, 86 
Md. 2938, 37 A 965, 39 LRA 649; Coch- 
rane v. Frostburg, 81 Md. 54, 31 A 
703, 48 AmSR 479, 27 LRA 728. 

Mass.—Com. v. Curtis, 9 Allen 266. 

N. C.—Hellen v. Noe, 25 N. C. 493. 

Tenn.—Chattanooga v. Norman, 92 
Tenn. 73, 20 SW 417. 

What constitutes running at large 
see Animals §§ 610-612. 

95. Jeans v. Morrison, 99 Mo. A. 
208, 73 SW 235. 

Territorial limitations of municipal 
os ee generally see supra 
3. , 

$6. McVey v. Barker, 92 Mo. A. 
498; Rose v. Hardie, 98 N. C. 44, 4 SH 
41; Waco v. Powell, 32 Tex. 258. 

Necessity of regulations generally 
see supra § 251. 

97. Ala.—Folmar v. Curtis, 86 Ala. 
354, 5 S 678. 

Ark.—Scott v. Roberson, 145 Ark. 
408, 224 SW 746; McKenzie v. New- 
ton, 89 Ark. 564, 117 SW 553. 

Cal.—Amyx v. Taber, 23 Cal, 370. 

Colo.—Pueblo y. Kurtz, 66 Colo. 
447, 182 P 884; Haldeman v. Colorado 
City, 52 Colo. 233, 120 P 1041; Brophy 
v. Hyatt, 10 Colo. 223, 15 P 399. 
eee oe ee v. West, 26 Conn. 

6. 

Fla.—Morgan v. Lakeland, 90 Fla. 
525, 107 S 269: Walter v. Osban, 60 
Fla. 268, 52 S 970. 

Ga.—Crum v. Bray, 121 Ga. 709, 49 


SE 686, 1 AnnCas 991; Cartersville 
v. Lanham, 67 Ga. 753. 
Ill.—Roberts v. Ogle, 30 Ill. 459, 


83 AmD 201. 

Ind.—Slessman v. Crozier, 80 Ind. 
487; Horney v. Sloan, 1 Ind. 266. 

Iowa.—Gosselink y. Campbell, 4 
Iowa 296. 

Kan.—Gilchrest v, Schmidling, 12 
Kan, 263. 

Ky.—Whitley v. Stephens, 184 Ky. 
277, 211 SW 770; Varden v. Mount, 
78 Ky. 86, 39 AmR 208; McKee v. 
McKee, 8 B. Mon. 483; Chapman v. 
Maytield, 104 SW 376, 31 KyL 982; 
Thompson v. Millen, 74 SW 288, 24 
KyL 2479. 

Md.—Hagerstown v. Witmer, 86 
Ma. 293, 37 A 965, 39 LRA 649; Coch- 
rane v. Frostburg, 81 Md. 54, 31 A 
703, 48 AmSR 479, 27 LRA 728. 

Mass.—Com. v. Curtis, 9 Allen 266; 
Com. v. Bean, 14 Gray 52; Gilmore v. 
Holt, 4 Pick. 258. 

Mich.—Grover vy. Huckins, 26 Mich. 
476. 

Mo.—Evans v. Hplman, 202 Mo. 284, 
100 SW 624; Gates v. Crandall, 123 
Mo, A. 414, 100 NW 51; Jeans v.. Mor- 
rison, 99 Mo. A, 208, 73 “SW 235; 
Dorton vy. Burks, 99 Mo. A. 165, 73 
SW 239; MeVey v. Barker, 92 Mo. 
A. 498. 

N. C.—Owen v. Williamston, 171 N. 
©. 57, 87 SE 959; Rose!'v.: Hardie, 
98 N. C. 44, 4 SE 41; Whitfield v. 
Longest, 28 N, C. 268; Hellen v. Noe, 
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vide some form 


25 N. C. 493. 

Oh.—Collins vy. Hatch, 18 Oh. 523, 
51 AmD 465; Dodge v. Gridley, 10 
Oh, 173. 


Philippine.—U. S. v. Neri, 36 Phil- 
ippine 313. 
Ss. C.—Crosby v. Warren, 30 S. C. 


L885; 

Tenn.—Chattanooga v. Norman, 92 
Tenn. 73, 20 SW 417; Moore v. State, 
11 Lea 35; Knoxville v. King, 7 Lea 


441, 
Tex.—Waco v. Powell, 32 Tex. 258; 


Conner v. Skinner, (Civ. A.) 156 SW 
567; Moore v. Crenshaw, 1 Tex. A. 
Civ. Cas. § 264. 

Wash.—Storey v. Seattle, 124 
| Wash. 598, 215 P 514. 

W. Va.—Burdett v. Allen, 35 W. Va. 
347, 183 SE 1012, 14 LRA 387. 


Liability of taker-up of estrays see 
Animals §§ 289-294. 

Pounds and poundkeepers see Ani- 
mals §§ 663-684. 

Rights of taker-up of estrays see 
Animals §§ 280-283. 

98 Ark.—Scott v. Roberson, 145 
Ark. 408, 224 SW 746; McKenzie v. 
Newton, 89 Ark, 564, 117 SW 553. 

Colo.-Pueblo v. Kurtz, 66 Colo. 
447, 182 P 884, 

Fla.—Morgan v. Lakeland, 90 Fla. 
525, 107:S 269. 

Ky.—Whitley v. Stephens, 184 Ky. 
277. 211 SW 770. 

Mo.—Evans v. Holman, 202 Mo. 284, 
100 SW 624. 

Wash.—Storey v. Seattle, 124 Wash. 
598,215 P 514. 

99. Gosselink v. Campbell, 4 Iowa 
296; Varden v. Mount, 78 Ky. 86, 39 
AmR 208; Thompson y. Millen, 74 
SW 288, 24 KyL 2479. 

Notice of imvounding generally see 
Animals §§ 275, 276. 

1; .-Grum vei Bray, 121°Gao709,' 149 
SE 686, 1 AnnCas 991; Gosselink v. 
Campbell, 4 Iowa 296. 

2  Colo.—Pueblo v. Kurtz, 66 Colo. 
447, 182 P 884; Haldeman v. Colo- 
rado City, 52 Colo. 233; 120 P 1041; 
Brophy v. Hyatt, 10 Colo. 223, 15 P 
399. 

Ga.—Cartersville v. Lanham, 67 Ga. 
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Kan.—Gilchrist v. Schmidling, 12 
Kan. 263. 

Ky.—wWhitley v, Stephens, 184 Ky. 
277, 211. SW 770. 

Mich.—Grover v. Huckins, 26 Mich. 
476. 

N. C.—Hellen v. Noe, 25 N. C. 493. 

Tenn.—Moore v. State, 11 Lea 35. 

Tex.—Conner v. Skinner, (Civ. A.) 
156 SW 567. 

W. Va.—Burdett v. Allen, 35 W. 
Va. 347, 13 SE 1012, 14 LRA 337. 

3. Brophy v. Hyatt, 10 Colo. 223, 
15 P 399; Gilchrist v. Schmidling, 12 
Kan. 263; Hellen v. Noe, 25 N. C. 493; 
Moore v. State, 11 Lea (Tenn.) 385. 

4, Colo.—Pueblo v. Kurtz, 66 Colo. 
447, 182 P 884; Haldeman vy. Colo- 
rado City, 52 Colo. 233, 120 P 1041. 

Ga.—Cartersville v. Lanham, 67 Ga, 
753. 

Ky.—Whitley v. Stephens, 184 Ky. 
277, 211 SW T70. 

Mich.—Grover v. Huckins, 26 Mich. 


476. 
Tex.—Conner v. Skinner, (Civ. A.) 
156 SW 567. 


W. Va.—Burdett v. Allen, 35 W. 
Va. 347, 138 SH 1012, 14 LRA 337. 

[a] Excess of proceeds.—That the 
ordinance does not provide what dis- 
position is to be made of the proceeds 
of the sale after payment of the costs 
does not render it invalid. Whitley 
v. Stephens, 184 Ky. 277, 211 SW 770. 

{b] Nota forfeiture.—A city ordi- 
nance prohibiting hogs from running 
at large, and imposing a fine there- 
for, and making it the duty of a 
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even though the owner is a nonresident® and with- 
out fault in the matter.® 
void if it contravenes the constitution or statute,’ 
or if it affixes forfeiture as a penalty® or directs 
sale without due notice.® 


The ordinance is of course 


The ordinance must pro- 
of due process before the animal 


marshal to take up hogs running at 
large, advertise and sell them if the 
owner does not within three days pay 
the fine and costs, and from the pro- 
ceeds take the fine and costs, giving 
to the owner the balance, is not ob- 
jectionable, as imposing a forfeiture, 
but is in the nature of an abatement 
of a nuisance. Gosselink vy. Camp- 
bell, 4 Iowa 296. ; 
5. Ala.—Folmar v. Curtis, 86 Ala. 
354, 5 S 678. 

Fla.—Morgan vy. Lakeland, 90 Fla. 
525, 107 S 269; Waller v. Osban, 60 
Fla. 268, 52 S 970. 

Mo.—Jeans v. Morrison, 99 Mo. A. 
208, 73 SW 235. 

N. C.—Owen v. Williamston, 171 
N. C. 57, 87 SE 959; Rose v. Hardie, 
98 N. C. 44, 4 SE 41. 

Oh.—Dodge v. Gridley, 10 Oh. 173. 
aa C.—Crosby v. Warren, 30 8. C. L. 

Tenn.—Knoxville v. King, 7 Lea 
441. 
[a] If the owner knowingly per- 
mits the animal to run at large 
within the limits of a municipality, 
in violation of an ordinance prohibit- 
ing the running at large of such 
animals in the corporate limits, he 
is guilty of a violation of such ordi- 
nance, regardless of whether he re- 
sided within or without the limits 
of the municipality. Marshall v. Pat- 
terson, (Ark.) 150 SW 694; De Queen 
v. Fenton, 100 Ark. 504, 140 SW 716. 

Impounding animals of nonresi- 
dents generally see Animals § 635. 

6. Ala.—Folmar v. Curtis, 86 Ala. 
354, 5 S 678. 

Ark.—De Queen v. Fenton, 100 Ark, 
504, 140 SW 716. 

Ind.—Horney vy. Sloan, 1 Ind. 266. 

Ky.—McKee v. McKee, 8 B. Mon. 
433; Thompson v. Millen, 74 SW 288, 
24 KyL 2479. 

Mass.—Gilmore v. Holt, 4 Pick. 258. 

Mo.—Evans v. Holman, 202 Mo. 284, 
100 SW 624; Dorton v. Burks, 99 Mo. 
A. 165, 73 SW 239; McVey v. Barker, 
92 Mo. A. 498. 

N. C.—Whitfield v. Longest, 28 N. 
C. 268, 

[a] Penning up cattle at night.— 
A municipal ordinance directing, un- 
der a penalty, that cattle be penned 
up at night, applies only to residents 
of the municipality, not to those liv- 
ing beyond the corporation limits, 
although their cattle may stray into 
the town. Plymouth Comrs. v. Petti- 
john, 15 N. C. 591 (where the court 
merely construed the ordinance and 
expressly declined to pass upon the 
question whether the city could have 


‘made it applicable to persons beyond 


its limits). 

7. Bullock v. Geomble, 45 Ill. 218; 
Donovan v. Vicksburg, 29 Miss. 247, 
64 AmD 148. 

Constitutional limitations generally 
see Supra § 226. 

Conflicting state and municipal 
regulations generally see supra § 219. 

8. White v, Tallman, 26) N. Jibs 
67. 

Forfeiture as penalty generally see 
supra § 271. 

9. Ala.—Dillard v. Webb, 55 Ala. 
468. 

Colo.—Pueblo vy. Kurtz, 66 Colo, 447, 
182 P 884 

Kan,—Gilchrist v. Schmidling, 12 
Kan, 263. 

Ky.—Varden v. Mount, 78 Ky. 86, 
39 AmR 208; Gallagher v. Wooster, 
4 KyL 256, 11 Ky. Op. 722. 

N. C.—Hellen v. Noe, 25 N. C. 493. 

Oh.—Rosebaugh v. Saffin, 10 Oh. 31. 
. Tenn.—Mincey v. Bradburn, 103 
Tenn. 407, 56 SW 273. 

[a] Burden of proving notice.—In 
an action against a city to recover 
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is forfeited or killed.?° 


mal.t% 


[§ 336] d. Dead Animals.1° 


Limitations.?° 
able.?? 


the value of an animal sold under an 
ordinance providing that stock found 
at large shall be impounded and sold 
after a prescribed notice, the burden 
is upon defendant to prove that the 
notice required by the ordinance was 
given. Ft. Smith v. Dodson, 51 Ark. 
. 447, 11.SW 687, 14 AmSR 62, 4 LRA 


252. 5 

[b] A sale on the day of its ad- 
vertisement is not sufficient notice 
to the owner. Conier vy. Whitney, 9 
Phila. (Pa.) 184, 31 LegInt 98. 

[c] Constructive notice to un- 
known owners by posting for five 
days, with another five days before 
sale in which the owner may redeem, 
is reasonable. Armstrong v. Brown, 
106 Ky. 81, 50 SW 17, 20 KyL 1766, 
90 AmSR 207. 

10. Rose v. Salem, 77 Or. 77, 150 
P 276. 

11. Ark.—De Queen v. Fenton, 100 
Ark. 504, .140-SW 716. 

Colo.—Haldeman v. Colorado City, 
52. Colo; 233, 120 P 1041. 

Tll.— Chamberlain v. Litchfield, 56 

. 652. 


Tl. A 
: Kan.—Smith v. Hmporia, 27 Kan. 
28. 

Ky.—Chapman v. Mayfield, 104 SW 


376, 31 KyL 982. 

La.—New Orleans Third Municipal- 
ity v. Blanc, 1 La. Ann. 386. 

Mo.—Evans v. Holman,: 202 Mo. 
284, 100 SW 624. 

N. C.—Owen v. Williamston, 171 
N.C. 57, 87 SE 959; State v. Tweedy, 
115 _N. Cc. 704, 20 SE 183. 

“Philippine,—U. S. v. Neri, 36 Phil- 
ippine 313. 

But see Miles v. Chamberlain, 17 
Wis. 446 (under Rev. St. ec 15 g 3; 
towns may make by-laws to restrain 
animals from running at large, and 
enforce them by penalties, but have 
no authority to provide for the im- 
pounding and sale of animals found) 
running at large). 

[a]. Resident owners of stock 
found running at large in a city may 
be compelled to pay a higher pen- 
alty than nonresident owners. Jones 
¥, Duncan, 127.N.,C. 118; °37)-SH, 135; 
Broadfoot v. Fayetteville, LALKIN eC. 
ae 28 SE 515, 61 AmSR 668, 37 LRA 
4 

Penalty for violation of municipal 
younjefions generally see supra §§ 

12. .Gosselink v. Campbell, 4 Iowa 
296; Wilcox v. Hemming, 58 Wis, 
144, 15 NW 435, 46 AmR 625. 

13. Whitley v. Stephens, 184 Ky. 
277, 211 SW 770. 

14, Morgan v. Lakeland, 90 Fla, 
525, 107 S 269; Waller v. Oshan, 60 
Fla. 268, 52.8 970. 

15. See Animals §§ 144-154. 

Removal of garbage see infra § 457. 

16. See infra text and notes 20-27. 

17. U. S.—Alpers v. San Francisco, 
32 Fed. 5038, 12 Sawy. 631. 
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Moreover the corporation 
may provide a penalty for the violation of such an 
ordinance; but some courts hold that the penalty 
may not be taken out of the proceeds of sale.1? The 
fact that the ordinance does not provide a penalty 
against the owner does not affect the validity of its 
provision for the impounding and sale of the ani- 
The residence of the owner of animals taken 
up and impounded is not material, when the regu- 
lation operates upon the animal and does not impose 
a fine or other liability upon such owner.** 

Subject to the limi- 
tations to be noted hereinafter,'® under its police 
power a municipal corporation may. regulate and 
control the removal df dead animals not slaughtered 
for food,’7 both under its power to suppress nui- 
sances!§ and its power to protect the publie health.’® 
The regulations must be reason- 
The death of a domestic animal does not 


: 


self.2¢ 


Ga.—Schoen v. Atlanta, 97 Ga. 697, 
25 SE 380, 33 LRA 804. 

Ky.—Knauer v. Louisville, 45 SW 
510, 46. SW 701, 20 Kyl. 193, 41 LRA 
219 


Nebr.—Whelan v. Daniels, 94 Nebr. 
642, 148 NW 929, 48 LRANS 979. 

N. J.—Schwarz Bros. Co. v. Jersey 
City Bd. of Health, 84 N. J. L. 735, 


8% A 4633 Jersey City v. Foster, 81 


N. J. L. 360, 79 A 1052; Kellam v. 
Newark, 79 N. J. L. 364, 75 A 548. 

Oh.—Morgan v. Cincinnati, 9 Oh. 
Dec. (Reprint) 280, 12 CincLBul 41; 
Stadler v. Cleveland, 4 OhNPNS 649. 

Va.—Richmond v. Caruthers, 103 
Va. 774, 50 SE 265, 70 LRA 1005. 

[a] “The term ‘dead animals’ has 
a legal, recognized and definite mean- 
ing, as such a dead animal as in some 
way endangers the public health. 
The term does not apply to all dead 
animals.’ Smith v..New Albany, 175 
Ind. 279, 291, 98 NE 78. 

Regulations. as to slaughtering of 
animals see infra § 340. 

18. Schoen v. Atlanta, 97 Ga. 697, 
25 SE 380, 33 LRA 804. 

Nuisances generally see infra § 519. 

19. Whelan v. Daniels, 94 Nebr. 
642, 148 NW 929, 48 LRANS 979; 
Stadler v. Cleveland, 4 OhNPNS 649. 

Health regulations generally see 
supra § 207. 

20. Limitations on exercise of mu- 
nicipal powers generally see supra 
§§ 216-232. 

21. Schoen v. Atlanta, 97 Ga. 697, 
25 SE 380, 33 LRA 804; Schwarz 
Bros. Co. v. ‘Jersey City Bd. of Health, 
84. N. J. Li -78557 87 A. 463; Kellam 
v. Newark, 79 N. J. L. 364, 75 A 548, 

Reasonableness of regulations gen- 
erally see supra § 229. 

Spent See Animals § 3 text and note 

23. Mann v. District of Columbia, 
22 App. (D, C.) 138; Campbell v. Dis- 
trict of Columbia, 19 App. (D. CG.) 
131; Whelan vy. Daniels, 94 Nebr. 642, 
1483 NW 929, 48 LRANS. 979; Rich- 
mond vy, Caruthers, 103 Va, 774, 50 SH 
265, 70 LRA 1005. 

24. Mann v. District of Columbia, 
22 App. (D. C.) 1388; Campbell v. Dis- 
trict of Columbia, 19 App. (D. C.) 
131; Schoen v. Atlanta, 97 Ga. 697, 
25 SH 380, 33 LRA 804; Knauer v. 
Louisville, 45 SW 510, 46 Sw 701, 
20 KyL 193, 41 LRA 219; Richmond 
Vv. Caruthers, 103 Vt. 774, 50 SE 265, 
70 LRA 1005. 

Nuisances generally see infra § 519. 
rh ia Cal.—Alpers v. Brown, 60 Cal. 

D. C.—Mann y. District of Colum- 
bia, 22 App. 138; Campbell v. District 
of Columbia, 19 “App. 131. 

Ky.—Meyer v. Jones, 49 SW 809, 20 
KyL 1632. 

La.—State y. , Morris, 47 La. Ann, 
1660, 18 S 710. 

Nebr. fee ea v. 
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terminate the owner’s property in it,?? and the 
municipal authorities cannot arbitrarily ‘deprive him 
of his property.2?. While he may be required to dis- 
pose of the carcass so that it will not become a 
nuisance,2* he is entitled to a reasonable time for 
the removal of the careass.?° 
careass by the agency of others as well as by him- 
The carcass may be seized by the corpora- 
tion only when it is about to become, and to prevent 
it from becoming, a nuisance.?? 

Granting exclusive right of removal.2® Within the 
reservations noted as to rights of property of the 
owners of dead animals,?® municipal corporations 
may confer upon individuals the exclusive right to 
remove them;*° but such right cannot be conferred 
in violation of the owner’s rights.*? 

A permit for the removal of a dead -animal 
through the streets may be required.*” 


He may remove the 


Nebr. 642, 143 NW 929, 48 LRANS 
979. 


N. Y.—Underwood v. Green, 42 
N: Y. 140. 
26. Mann y. District of Columbia, 


22 App. (D. C.) 138; Campbell v. Dis- 


ieect of Columbia, 19 App. (D. C.) 
[a] This includes the right to dis- 


pose of it by sale and the removal of 
the dead carcass by the vendee. 
Mann v. District of Columbia, 22 App: 
(D. C.) 188; Campbell v. District of 
Columbia, 19 App. (D, C.) 131. 

27. - National Fertilizer Co. v. Lam- 
bert, 48 Fed. 458; State v. Morris, 47. 
La.:Ann. 1660, 18 S 710; River Ren- 
dering Co. v. Behr, 77. Mo. 91,46 
AmR 6 [rev 7 Mo, A. 345]; Richmond 
v. Caruthers, 103 Van. 774, 50 SE 265, 
70 LRA 1005. 

28. As creating " monopoly 
Monopolies § 18. 

29. See supra text and note 23. 

.30. U. S.—National Fertilizer Co. 
v. Lambert, 48 Fed. 458; Alpers vy, 
BES Francisco, 32 Fed. 503, 12 Sawy. 

175 


Ind.—Smith v. New Albany, 


see 


Ind. 279, 93 NE 73 [foll Alles v: 
New. Albany, 175 Ind. 709, 93 NB 
Ky.—Louisville vy. Wible, 84 Ky. 


290, 1 SW 605, 8 KyL 361. 

Mo.—River Rendering Co. v. Behr, 
77 Mo. 91, 46 AmR 6 [rev 7 Mo. A. 
345]; State v. Fisher, 52 Mo. 174. 

Oh.—Morgan v. Cincinnati, 9 Oh. 
Dec. (Reprint) 280, 12 CineLBul 41; 
Stadler v. Cleveland, 4 OhNPNS 649. 

[a]. Upon the theory that in prac- 
tical application the object can be 
better accomplished by those pre- 
pared for, and who are at call night 
and day,’ and are able from habit or 
experience to accomplish, the work, 
and that it is within the discretion 
of the municipal authorities to con- 
tract for the accomplishment of the 
result under a general system; and 
that such legislation is reasonable in 
itself, and well calculated to pre- 
serve health, and be least offensive 
to the senses. Smith v. New Albany, 
175 Ande 279593 INE 73, 76e 

[b] Where time allowed to re- 
move is reasonable, an ordinance 
granting an exclusive privilege to 
another for removing the same is 
not invalid as creating a monopoly 
or depriving the owner of his prop- 
erty without due process of law. Na- 
tional Fertilizer Co. vy. Lambert, 48 
Fed. 458. 

31. Knauer v. Louisville, 45 SW 
tee 46 SW 701, 20 KyL 1938, 41 LRA 

Invasion of private rights generally 
see supra § 230. 

32. Jersey City v. Foster, 81 N. J. 
L. 360, 79 A 1052; Morgan v.) Cine 
cinnati, 9 Oh. Dee. (Reprint) 280, 
12 CineLBul 41. 


For later cases, developments and "For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber. in the law see cumulative Annotations, same title, page and note number. 
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Animals §§ 144-199. 


§§ 337-340] 


[§ 337]. e. Diseased Animals.** 


nicipal authorities have power to adopt such regu- 
lations as may be necessary for the suppression of 
diseases of animals located within the municipal 
Such regulations are justified under 
the power to protect and preserve the health of 
the inhabitants of the corporation.*® 
power the corporation may authorize the destruction 
of animals infected with contagious diseases,** and 
it may even do so without compensation to the 


boundaries.*4 


owner.*? 

[§ 338] f. Cruelty to Animals.*§ 
porations may prohibit cruelty to 
power may be fairly inferred from 
ers of municipal corporations.*° 


[§ 339] g. Dogs. 


inhabitants of the corporation. eu 


held that such possession may be- subject to regu- 


fa] Permit from board of health 
may be required for the removing or 
carrying through its streets of the 
bodies of dead animals. Morgan v. 
Cincinnati, 9 Oh. Dec. (Reprint) 280, 
12 CineLBul 41. 

Permits generally see supra § 258. 

33. Diseased animals generally see 


34. New Orleans vy. Charouleau, 
121 La. 890, 46 S 911, 126 AmSR 
832, 18 LRANS 368, 15 AnnCas 46; 
Punzalan vy. Ferriols, 19 Philippine 


214. 
35. New Orleans v. Charouleau, 
121 La. 890, 46 S 911, 126: AmSR 


332, 18 LRANS 368, 15 AnnCas 46. 

Health regulations generally see 
supra § 207. 

36. New Orleans v. Charouleau, 
121 a. 890, 46 S 911, 126 AmSR 
332, 18 LRANS 368, 15 AnnCas 46; 
Punzalan v. Ferriols, 19 Philippine 
214. 

Destruction of diseased animals 
generally see Animals § 151. 

37. New Orleans v. Charouleau, 
121 La, 890, 46.S 911, 126 AmSR 
332, 18 LRANS 3685915 ‘annCas 46. 

38. Cruelty to animals as an of- 
fense generally see Animals §§ 200- 
242. 


89. Porter v. Vinzant, 49 Fla. 213, 
38 S 607, 111 AmSR-93; St. Louis 
v. Schoenbusch, 95 Mo. 618, 8 SW 


Tl; 
40. Porter v. Vinzant, 49 Fla. 213, 
38 S 607, 111 AmSR 93. 

41. Peo, v. Warden of City Prison, 
89 Mise. 248, 1538 NYS 4638, 32 N. Y. 
Cr. 494 [aff 168 App. Div. 951 mem, 
153 NYS 1137 mem (aff 216 N. Y. 
154, 110 NE 451)]; Monroe Borough 
v. Walborn, 17 Pa. Dist. 1053. 

42. Cal.—In re Ackerman, 6 Cal. 
Ave 5, Eola we 429) 

Colo.—McPhail v. Denver, 59 Colo. 
24871149) Pe 2pes ‘AnnCas1916B 1143. 

D. C.—Pitehlynn v. District of Co- 
lumbia, 36 App. 59. 


Ga.—Fincher v. Collum, 2 Ga. A. 
740, 59 SE 22. 

Ind.—Haller vy. Shebiaatt 27 Ind. 
494. 

Ky.—Com. v. Markham, 7 Bush 
486. 

Md.—Hagerstown v. Witmer, 86 


Md. 293, 37 A’965, 39 LRA 649. 

Mass.—Com, v. Chase, 6 Cush. 248; 
Com. v. Dow, 10 Metc. 382. 

N. Y.—Peo. v. Warden of City 
Prison, 89 Misc. 243, 153 NYS 463, 
Sa INe (Yn). Crn-494 [att 168 App. Div. 
951 mem, 153 NYS 1137 mem (aff 
216 N. Y. 154, 110 NE 451)]. ° 

N. D.—Litchville v. Hanson, 19 
ae 672, 124 NW 1119, AnnCas1912D 

Okl.—Robberson v, Gibson, 62 Ok1. 
306, 162 P 1120. 

Or.—Hofer v. Carson, 102 Or. 545, 
203 P 323. 


The right to the possession of 
dogs in a municipal corporation is subject to the 
limitation that such possession must not interfere 
with the health, security, and comfort of the other 


MUNICIPAL CORPORATIONS 


Ordinarily mu- 


Under such 


lation by municipal corporations.*? 
dogs is subject not only to many general ordinances 
against animals,** but has also been made the sub- 
ject of many special regulations.*4 
of the power unmuzzled dogs may be prohibited 
on the public highway or in any publie park or 
place,*® and the summary killing of dogs not muzzled 
may be authorized.4® This power of regulation may 
lawfully be exercised through a requirement that all 
persons keeping dogs on their premises shall regis- 
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The keeping of 


By the exercise 


ter them,*’ procure a badge for each dog,*8 and 


Municipal cor- | pay a fee.*° 
animals.®® Such 


the general pow- 


Some cases denounce,°® and others 
sustain,®! ordinances assessing fines against own- 
ers for noncompliance with the ordinances of regu- 


lation and license. Regulations relating to the keep- 


houses.°* 
It is generally 


Tex.—Pettus v. Weyel, (Civ. <A.) 
225 SW 191. 

Ont.—MeNair vy. Collins, 27 Ont. L. 
44, 3 OntWN 16389, 22 OntWR 891, 6 
DomLR. 510. 

Sask.—Zeats v. Johnston, 3 Sask. 
L. 364. 

[a] Applicable only to dogs owned 
in town.—A by-law respecting dogs 
going at large will be construed to 
apply only to dogs owned or kept 
in the town, although, in its terms, 
it applies to “any person permitting 
his dog to go at large within the 
town.” Com. v. Dow, :10 Mete. 
(Mass.) 382. 

[b] Well-considered case.—In re 
Ackerman, 6 Cal. A. 5, 91 P 429. 

43. Washington v. Lynch, 29 F. 
Gas.’ Nov 27,2315 65) Craneh )CrC. 493: 
Zeats v. Johnston, 3 Sask. L. 364. 

44. Mass.—Com. vy. Chase, 6 Cush. 

v. 


248. 

Minn.—Faribault Wilson, 34 
Minn. 254, 25 NW 449. 

Mo.—Carthage v. Rhodes, 101 Mo. 
175, 14 SW 181, 9 LRA 352. 

N. D.—Litehville v. Hanson, 19 
7 D. 672, 124 NW 1119, AnnCas1912D 
876. 

Okl.—Robberson v. Gibson, 62 Okl. 
306, 162-P 1120, 

Pa.—Monroe Borough y. Walborn, 


17 Pa. Dist. 1053. 

Tex.—Pettus v. Weyel, (Civ. A.) 
225 SW 191. 

[a] “Dog or other animal” in a 
by-law to prevent disturbance by 
noise does not include a horse. Peo. 


eee ad 91 App. Div. 47, 86 NYS 

45. Peo. v. Warden of City Prison, 
89 Misc. 243, 158 NYS 468, 32 N. Y. 
Cr. 494 [aff 168 App. Div. 951 mem, 
153 NYS 1137 mem (aff 216 N. Y. 
154, 110 SE 451)]; Zeats v. Johnston, 
3 Sask. L. 364. 

46. Gibson v. Harrison, 69 Ark. 
385, 63 SW 999, 54 LRA 268; Walker 
v. Towle, 156 Ind. €39, 59 NE 20, 
53 LRA 749; Haller v. Sheridan, 27 
Ind. 494; State v. Clifton, 152 N. C. 
800, 67 SE 751, 28 LRANS 673; Hofer 
v. ‘Carson, 102 Or. 545, 203: P 323. 
But see Stebbins v. Mayer, 38 Kan. 
573, 16 P 745 (holding that, where 
the mayor directs the marshal to 
post notices requiring the owners of 
dogs to keep them muzzled, and 
directs that all dogs found running 
at large without muzzles shall be 
killed, such, direction does not, in the 
absence of an ordinance authorizing 
such regulation, give the marshal au- 
thority to kill dogs found running at 
large in violation of' such notice). 

[a] In Texas it has been held that 
a municipal ordinance requiring po- 
licemen to shoot unmuzzled dogs 
found in any public highway in the 
city is invalid as taking them with- 
out compensation or due process of 


ing of dogs must be reasonable.®? 

[§ 340] h. Slaughtering Animals and Slaughter- 
The slaughtering of animals for food 
within municipal boundaries is a proper subject for 
regulation by municipal corporations,®* under the 
police power to protect the health of their in- 


law. Lynn v, State, 33 Tex. Cr. 153, 
25 SW 779. 

[b] Where a dog had bitten a per- 
son, it was proper for the police de- 
partment to order it to be killed or 
brought to the station house. Peo. 
v.. Metropolitan Police Bd., 15 AbbPr 
(N. Y.) 167, 24 HowPr 481. 

47. Fincher v. Collum, 2 Ga. A. 
740, 59 SE 22. 

48. Fincher v. Collum, supra. 

49. Cal—In re Ackerman, 6 Cal. 
AL 57.91. P4297. 

Colo.—McPhail v. Denver, 59 Colo. 
248, ae P 257, AnnCas1916E 1143. 

D. C.—Washington v. Meigs, 
D21C.153,°29 AmR 578. 

Ga.—Griggs v. Macon, 103 Ga. 602, 
30 SH 561, 68 AmSR 134; Fincher v. 
Collum, 2 Ga. A. 740, 59 SE 22. 

Kan.—State v. Topeka, 386 Kan. 76, 
12 P 310, 59 AmR 529. 

Mass. — Blair v. 


Forehand, 100 


Mass. 136, 97 AmD 82, 1 AmR 94; 
Com. v. Bean, Thach. Cr. 85. 
Minn.—Faribault v. Wilson, 34 


Minn. 254, 25 NW 449. 

Mo. —Carthage v. Rhodes, 101 Mo. 
175, 14 SW 181, 9 LRA 352. 

N. D.—Liteh ville v. Hanson, 19 
are 672, 124 NW 1119, AnnCasi912D 

Okl. ~—Robberson v. Gibson, 62 Ok. 
306, 162 P 1120. 

Or.—Hofer v. Carson, 102 Or. 545, 
203 P 323. 

S. C.—Hill v. Abbeville, 59 S. G 
396, 38 SE 11. 

Wash.—Storey  v. 124 
Wash, 598, 215 P 514, 

50. Washington v. Meigs; 8 D. C. 
53, 29 AmR 578. 

51. Ga.—Fincher vy. Collum, 2 Ga. 
A. 740, 59 SE 22. 

Iowa.—Sibley v. Lastrico, 122 Iowa 
211, 97 NW 1074. 

La. —New Orleans (ieee PN aby a 
ity v. Blanc, 1 La. Ann. 385. 

Pa.—Monroe Borough ~ Walborn, 
17) Pal Dist, 053% 


Seattle, 


Sask.—Zeats v. Johnston, 3 Sask. 
L. 364. 
52. Heylman v. District of Colum- 


bia, 2.7- App} (D.C. ). 6 3: 
Reasonableness of regulations gen- 
erally see supra § 229. . 
53. Regulation of businesses gen- 
erally see infra § 407. 
Validity of municipal ordinance re- 
lating to food generally see Food § 7. 
54. U.S.—Butchers’ Union Slaugh- 
ter-House, etc., Co. v. Crescent City 
Live- Stock Landing, etce., Co, 111 
Us_-S. 5146, 4 SCt 652, 28 L. ed. 585; 
Butchers Benev. Assoc. v. Crescent 


City Livestock Landing, etc., Co., 16 
Wall. 36, 21 L. ed. 394. 
Ala.—Boyd v. Montgomery, 117 


Ala. 67%, 23° S_ 6638. 
Cal.— Ex p. Heilbron, 65 Cal, 609, 4 
P 648; Ex p. Shrader, 33 Cal. 279: 
Ga.—Schoen v. Pylant, 162 Ga. 565, 


Coe 
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habitants,®°5> unless especially governed by the su- 
perior power of a state statute.®® Following the 
general rules,>’ slaughtering regulations must be 
reasonable®® and not arbitrary®? or discriminatory.®° 
In the exercise of its power a municipal corporation 
may prescribe the character of buildings and equip- 
ment for slaughterhouses ;*t may provide for their 
inspection,®2 the inspection of those employed 
therein,®? the inspection of the animals to be 
slaughtered®* and of their meats;°*° and may pro- 
hibit the sale as food of animals not inspected and 
slaughtered at such slaughterhouses.*° It has been 
held that a municipal regulation providing that 
licensed slaughterhouses shall slaughter for the pub- 
lie without discrimination is valid.*? In some juris- 
dictions municipal corporations maintain abattoirs 
for the purpose of providing a place where cattle 
may be killed and prepared for food by those skilled 
in the work of that kind and under the control of 
regulations of the municipal corporation;®* such 
abattoirs are not intended to provide a place of busi- 
ness for slaughterers.®? 

As nuisance per se. 


134 SE 304, 46 ALR 1480; Pylant v. 
Schoen, 35 Ga. A. 138, 132 SH 461. 
Tll.— Harmison v. Lewistown, 153 
Til. 313, 38 NE 628, 46 AmSR 893; 
Huesing v. Rock Island, 128 Ill. 465, 
21 NE 558, 15 AmSR 129; Tugman v. 
Chicago, 78 Ill. 405; . Chicago v. 
Rumpff, 45 Dll. 90, 92 AmD 196. 
Ind.—Elkhart v. Lipschitz, 164 Ind. |* 


Supra. 


MUNICIPAL CORPORATIONS 


tablished pursuant 


Although the maintenance | 


521; Portland v.’ Meyer, 32 Or. 368, 
'52 P 21, 67 AmSR 538; Wichita Falls 
v. Roberson, (Tex. Civ. A.) 283 SW 74, 
870 

Wichita Falls v. 
63. Wichita Falls v. 


Moore. v. 


[$§ 340-342 


of a slaughterhouse is a legitimate business and 
not a nuisance per se, a slaughterhouse may be a 
nuisance when located near an inhabited locality.7° 
So under the rules as to the authority of municipal 
corporations over nuisances’ such corporations may 
declare slaughterhouses to be nuisances when the 
facts and circumstances warrant it;’*? may provide 
the limits within which they may be erected and 
maintained;7* may demand their removal from par- 
ticular districts,’* though they may have been es- 
to ordinances authorizing 
them ;*5 and may even entirely exclude them from 
the corporate boundaries.7® But of course the facts 
and circumstances must show them to be nuisances 
in fact.” 

[§ 341] 6. Architects.7** The occupation of an 
architect may be the subject of municipal regula- 
tion.”® 

[§ 342] 7. Ashes.8° The removal of ashes is a 
proper subject of police regulation by municipal 
corporations.*!_ Such regulations must be reason- 
able.S? The cost of the removal rests primarily 
with the owner of the premises,** and the corpora- 

such limits. 
24 Fed. 56 
Portland v. Cook, 48 Or. 550, 
87 P 772, 9 LRANS 733. 
Portland v. Cook, supra. 


Ex p. Heilbron, 65 Cal. 609, 4 
Roberson, |} P 648; St. Paul v. Smith, 25 Minn. 


372; Coden v. Gettysburg, 8 LegG 
Greensboro, 191 tf z gag 


a Barthet v. New Orleans, 


Robérson, 


671, 74 NE 528; Beiling v. Evans- 
ville, 144 Ind. 644, 42 NE 621, 35 
LRA 272;> Rund v. Fowler, 142 Ind. 
214, 41 NE 456. 

La.—Darcantel v. People’s Slaugh- 


terhouse, etc., Co., 44 La. Ann. 632, 

11 S 239; Villavasco v. Barthet, 39 

Jaa. Amn) 24%.,1S 599. 
Mass.—Sawyer v. State Bd. of 


Health, 125 Mass. 182; Watertown v. 
Mayo, 109 Mass. 315, 12 AmR 694. 

Miech.—Wreford v. Peo., 14 Mich. 
41. 

Mo.—St. Louis v. Howard, 119 Mo. 
41, 24 SW 770, 41 AmSR 630. 

N. Y.—Cronin v. Peo., 82 N. Y. 318, 
37 AmR 564; Brooklyn vy. Cleves, 
Lalor 231. 

Or.—Portland v. Meyer, 32 Or. 368, 
52 P 21, 67 AmSR_ 588. 

Tenn.—Noe v. Morristown, 128 
Tenn. 350, 161 SW +485, AnnCas1915C 
241. 

Tex.—Wichita Falls v. Roberson, 
(Civ. A.) 283 SW 870. 

Wash —Spokane  v. 
Wash. 547, 33 P 960. 

Wis.—Milwaukee v. Cross, 21 Wis. 


Robinson, 6 


241, 91 AmD 472. 
55. Cal.—Ex p. Heilbron, 65 Cal. 
609, 4 P 648. 


Ill.—Huesing v. Rock Island, 128 
Til. 465, 21 NE 558, 15 AmSR 129. 

Ind.—Beiling v. Evansville, 144 
Ind. 644, 42 NE 621, 35 LRA 272. 

Md.—Baltimore v. Bloecher, 132 A 
160. 

Mass.—Watertcwn Vv. 
Mass. 315, 12 AmR 694. 

Health regulations generally see 
supra § 207. ; 

56. St. Paul v. Byrnes, 38 Minn. 
176, 36 NW 449. 

Conflicting statutory provisions 
and municipal regulations generally 
ee supra § 219. 

. 57. cs supra §§ 228, 229. 

58. Noe v. Morristown, 128 Tenn. 
350, 161 SW 485, AnnCas1915C 241; 
Re Nash os) UseC. Q.4Bs Ast, 

Reasonableness of regulations gen- 
erally see supra § 229. 

595 .4Re INaSsbyacs. Ui Co OeeBual Sie 

€0. Noe v. Morristown, 128 Tenn. 
350, 161 SW 485, AnnCas1915C 241. 
Boyd  V. Montgomery, 117 
Ala. , 28 S 663; Melconian . v. 
Grand Rapids, 218 Mich. 397, 188 NW 


Mayo, 


109 | 


(Pa.) 167. 
N. C. 592, 132 SE 565; Wichita Falls 
v. Roberson, (Tex. Civ. A.) 283 SW 


870. , 

65. Baltimore v. Bloecher, (Md.) 
132 A 160. 

66. Wichita Falls v. Roberson, 


(Tex. Civ. A.) 283 SW 870. 

67. Schoen vy. Pylant, 162 Ga. 565, 
134 SE 304, 46 ALR 1480; Pylant 
v. Schoen, 35 Ga. A. 133, 132 SE 461. 
, 68. Orliansky v. Toronto, 26 Ont 
WN 249 [app dism 26 OntWN 387]. 

69. Orliansky v. Toronto, supra. 

70. See Nuisances [29 Cyc 1181 
text and notes 7-10]. 


71. See infra § 519. 
72. Harmison vy. Lewistown, 153 
Til. 313, 38 NE 628, 46 AmSR 893; 


St. Louis v. Howard, 119 Mo. 41, 24 
SW 770, 41 AmSR 630. 

73. -Cronin v. Peo., 82 N. Y. 318, 
387 AmR 564 [aff 20 Hun 137]; Cronin 
Vi. heeol 20 une? «fart 82 Nery. 
318, 37 AmR 5641; Wichita Falls v. 
Roberson, (Tex. Civ. A.) 283 SW 870. 

[a] Consent of adjacent owners 
or occupants.—An ordinance is in- 
valid which purports to make it un- 
lawful to operate a slaughterhouse 
within a distance of two hundred feet 
of any dwelling house without the 
consent of the owner and occupant 
of every such house. St. Louis v. 
Howard, 119 Mo. 41, 24 SW 770, 41 
AmSR. 630. 

[b] Prior location under constitu- 
| tional or statutory authority.—(1) 
The city autherities were not en- 
titled to order a change of loca- 
tion of the grand slaughterhouse 
after it had been permanently lo- 
cated under a statute which did not 
expressly give any power to change 
‘it, and the butchers had established 
their business arrangements con- 
formably. Berthin v. Crescent City 
Live Stock Landing, etc., Co., 28 La. 
Ann. 210. (2) The limits within 
which the business of slaughtering 
cattle may be carried on having been 
fixed by the city of New Orleans in 
pursuance of article 248 of the state 
constitution, the city is without 
power to pass an ordinance requir- 
ing its consent to be given to a per- 
son before he can proceed with his 
business at the place selected, and 
already built upon by him, within 


_ [a] It was competent for the leg- 
islature, by statute, to delegate to 
the board of supervisors of the city 
and county of San Francisco power 
to make an order that ‘no person 
shall establish or maintain any 
Slaughter house; keep herds of more 
than five swine; cure or keep hides 

- , Slaughter cattle ... pursue or 
maintain, or carry on any other busi- 
ness or occupation offensive to the 
senses or prejudicial to the public 
health or comfort, in any part of- 
Hee tty and county, after the 1st 
ay o ugust, 1866.” Ex p. Shr 
33 Cal. 279, 280. salah as 

{b] Burns St. Annot. (1901) 
§ 3616 (and statutes of similar ef- 
fect), authorizing cities to make ordi- 
nances other than those specifically 
prescribed by statute, not inconsist- 
ent with staté law, and necessary to 
carry out the object of the corpora- 
tion, does not recognize an implied 
power in such corporations to pro- 
hibit slaughterhouses within the ter- 
ritory over which the city has police 
power,, as such an attempt is not 
essential to the accomplishment by 
the city of the objects of its crea- 
tion, nor to its continued existence, 
Hikhart v. Lipschitz, 164 Ind. 671, 74 
NE 528 [overr Rund vy. Fowler, 142 
Ind. 214, 41 NE 456). i 

77. Wreford v. Peo., 14 Mich. 41. 

78. Licensing architects see Arch- 
itects § 8 text and note 6. 

Regulation of businesses generally 
see infra § 407. 

79. Wilson y. Greenville, 65 S, Cc. 
426, 43 SE 966. 

80. Garbage see infra § 457. 

81. Peo. v. Chicago, 209 Til. <A. 
142; Peo. v. Chicago, 200 Ill, A. 35 
{aff 277 Ill. 394, 115 NE 570]; Balti- 
more v. Hampton Court Co., 188 Md. 
271, 113: A 850, 15 ALR 308. 

82. Baltimore v. Hampton Court 
Co., 126 Md. 341, 94 A 1018. 

[a] Regulation held reasonable 
and not discretionary.—Baltimore v. 
Hampton Court Co., 138 Md, 271, 113 
A 850, 15 ALR 308. 

Reasonableness of regulations gen- 
erally see supra § 229. 

$3. Peo. -v. ‘Chicago, ~209' Tay 
142; Peo. v. Chicago, 200 Ill. A. 35 
[aff 277 Ill. 394, 115 NE 570]. ‘ 


SR rcaieL anne De aEE ELS a RYE A 
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§§ 342-346] 


tion is not liable therefor in the absence of as- 
sumption of responsibility.“ The corporation might 
classify the buildings from which ashes will be 
removed at the public expense;*® but such c¢lassi- 
fication must not be arbitrary or unreasonable.*® 

Permits.®? A permit for the removal of ashes 
may be required to be obtained from a designated 
municipal official or board.** 

Ash station. A municipal corporation may main- 
tain an ash receiving station within the municipal 
boundaries in disposing of ashes, if the method 
adopted does not create a nuisance.®® 

[§ 343] 8. Assault and Battery. The punishment 
of an assault, an offense at common law,°° is not 
within the police power of a municipal corpora- 
tion,®! unless it is committed publicly so as to dis- 
turb the public peace and order,®? or unless under 
authority expressly delegated by the charter of the 
eorporation.®* By force of constitutional provision 
a municipal corporation may have the power to de- 
fine and make punishable the offense of assault and 
battery,°* notwithstanding such offense has already 
been made punishable by statute.% 

[§ 344] 9. Attorneys.°° A municipal corporation 
may, under authority granted, regulate the profes- 
sion or occupation of an attorney,” as for instance, 
by requiring licenses.°® 


MUNICIPAL CORPORATIONS 


[43 C.J.] 321 

[§ 345] 10. Auctioneers. The power of munici- 
pal corporations to regulate the conduct of persons 
engaged in the business of auctioneering already 
has been discussed in this work.®? 

[§ 346] 11. Bakers and Bakeries.t Municipal cor- 
porations may, within reasonable limits, regulate the 
trade or occupation of bakers and their places of 
business.* Such power may exist by virtue of ex- 
press grant,® or as an exercise of their general po- 
lice powers,* as for instance, under the power to 
protect the health of the inhabitants.° In the ex- 
ercise of the power the corporation may regulate 
the sale of the food products of bakeries,® and the 
sanitary conditions under which they are pro- 
duced.? It may require that bread offered for sale 
should be inclosed in closed containers or wrap- 
pers... It may regulate the weight of bread sold 
within the municipal limits.? It may require that 
bread should be sold only in loaves of certain 
weights.1° It may require that the true weight of 
the bread should be stated on the package or con- 
tainer in which it is sold,!4-and also the name of 
the maker.!* Regulations dealing with the weight 
of bread have been upheld as against the objection 
that they constitute a deprivation of property with- 
out due process of Jawt? and an interference with 
the freedom of contract.1* Some regulations have 


84. Peo. v. Chicago, 209 Ill. A. Regulation of businesses generally Fraud in weights and measures 
142; Peo. v. Chicago, 200 Ill. A. 35]See infra § 407. generally see infra § 451. 
{aff 277 Ill. 394, 115 NE 570]. 1. Regulation of businesses gen- 10. U.S.—Schmidinger v. Chicago, 
$5. Baltimore vy. Hampton Court] erally see infra § 407. 22660. Sv 578) 033. SCt 182, “577 LL. ved= 
Co., 126 Md. 341, 94 A 1018. 2. Mobile v. Yuille, 3 Ala. 137,} 364 [aff 245 Ill. 317, 92 NE 244]. 
86. Baltimore v. Hampton Court] 36 AmD 441; Chicago v. Drogasawacz, Ill.—Chicago v. Schmidinger, 243 
Co., supra. 256 Ill. 34, 99 NE 869; Peo. v. Wag-| Ill. 190, 90 NE 372; Chicago v. 


Discrimination generally see supra|ner, 86 Mich. 


594, 


49 NW 609, 24] Schmidinger, 243 Ill. 167, 90 NE 369, 


24 WestLR 


Drogasawacz, 256 


§ 231 AmSR 141, 13 LRA 286; Re Shelly, 
87. Permits generally see supra] (Alta.) 10 DomLR 666, 
§ 258. 285, 4 WestWkly 741. 
88. Haley v. Boston, 191 Mass. 3. See statutory provisions. 
291, 77 NE 888, 5 LRANS 1005. 4. Chicago v. 
[a] Construction of ordinance.—| Ill. 34, 99 NE 869; Re Shelly, (Alta.) 
An ordinance declaring that the}10 DomLR 666, 


street department shall remove from 
yards and areas, when so placed as 
‘to be easily removed, all ashes ac- 
cumulated from the burning of ma- 
terials for heating buildings or for 
domestic purposes, and all noxious 
and refuse substances, and that no 
person other than employees of ‘the 
city engaged in public work shall in 
any street, carry house dirt, house 
offal, or other refuse~matter, ex- 
cept in accordance with a permit 
from the koard of health, in so far 
as it applies to ashes, relates only to 
house ashes as distinguished from 
steam-engine ashes coming from fac- 
tories or similar sources. Haley v. 
Boston, 191 Mass. 291, 77 NE 888, 
5 LRANS 1005. 

89. Saal v. South Brooklyn R. Co., 
122 App. Div. 364, 106 NYS 996. 

90. See Assault and Battery § 175. 

91. Wellsville v. O’Connor, 1 Oh. 
Bei mOtnrN wis cos, 24 Ohe Ciri Ct: 
689; Walsch v. Union, 13 Or. 589, 11 
P 312; Peo. v. Brown, 2 Utah 462. 

92. Amboy v. Sleeper, 31 Ill. 499; 
Petersburg v. Metzker, 21 Ill. 205; 
State v. Bruckhauser, 26 Minn. 301, 
3 NW 695. 

93. Avoca v. Heller, 129 Iowa 227, 
105 NW 444. 
' 94 Kearney v. Cincinnati, 22 Oh 
NPNS 255. 

95. Kearney v. Cincinnati, supra. 

Punishing acts made punishable by 
statute generally see supra § 223. 

96. Employment of counsel by 
municipal authorities see infra § 1620. 

Regulation of businesses generally 
see infra § 407. 

97. Lent v. Portland, 42 Or, 488, 

645. 


See Attorney and Client § 15. 
See Auctions and Auctioneers 


[43 C. J.—21] 


24 WestLR 285, 4 
WestWkly 741. 

5. Chicago vy. Drogasawacz, 256 
Tll. 34, 99 NE 869; Re Shelly, (Alta.) 
10 DomLR 666, 24 WestLR 285, 4 
WestWkly 741. 

Health regulations generally see 
supra § 207. 

6. Ala.—Mobile v. Yuille, 3 Ala. 
137, 36 AmD 441. 


Ill.—Chicago vy. Drogasawacz, 256 
Tl. 34, 99 NE -869. 
Mich.—Peo, v. Wagner, 86 Mich. 


594, 49 NW 609, 24 AmSR 141, 13 
LRA 286. 
Y.—Paige v. 


N. Fazackerly, 36 
Barb. 392. 
Chisolm, 14 Ont. L. 


Ont.—Rex v. 
178, 9 OntWR 914. 

Sask.—Harwood v. Williamson, 1 
Sask. L. 66; Rex v. Williamson, 7 
WestLR 501. 

Food and drinks regulations gen- 


erally see infra § 445 et seq; and 
Food § 7. 
7, Chicago v. Drogasawacz, 256 


Ill. 24, 99 NE 869. 

8 Re Shelly, (Alta.) 10 DomLR 
666, 24 WestLR 285, 4 WestWkly 741. 

9. Mobile v. Yuille, 3 Ala. 137, 36 
AmD 441; Peo. v. Wagner, 86 Mich. 
594, 49 NW 609, 24 AmSR 141, 13 
LRA 286; Paige v. Fazackerly, 36 
Barby CNG)! (392) 

[a] In Louisiana, Acts (1856) No, 
164, amending Acts (1852) No. 71, 
providing for the government and 
administration of the affairs of the 
city of New Orleans, does not pur- 
port to reénact or publish at length 
any portion of § 22 thereof, empower- 
ing the municipality to regulate the 
weight and price of bread; and hence, 
not being inconsistent with such sec- 
tion, it does not repeal the same. 
Guillotte v. New Orleans, 12 La, Ann. 
432. 


44 LRANS 632, 17 AnnCas 614. 

Ont.—Rex v. Chisholm, 14 Ont, L. 
178, 9 OntWR 914. 

Sask.—Harwood v. Williamson, 1 
Sask. L. 66; Rex v. Williamson, 7 
WestLR 501. i 

[a] “Bakers’ bread.”—‘It will be 
observed that the by-law is confined 
entirely to bakers’ bread; that the 
assize of bakers’ bread for this town 
shall be as prescribed. The evidence 
of the defendant in effect is, that 
the bread that he baked was not 
bakers’ bread; that it was not known 
to the public as bakers’ bread; that 
the bread that he manufactured and 
which was seized was known to the 
public as. fancy bread. Now this is 
uncontradicted, and the onus of prov- 
ing that the defendant had com- 
mitted the offence was on the prose- 
cutor. And I am of opinion that 
he failed to prove that this was 
bakers’ bread. Why the framers of 
the by-law should have put the word 
*‘bakers’’ in I do not know, but they 
have done so, and if it is intended 
to bring the person summoned within 
the penalties provided for by the by- 
law it must be shewn that he came 
within the prohibition. For this 
reason the order dismissing the in- 
formation should be affirmed, and 
this appeal dismissed.”” Harwood v. 
Williamson, 1 Sask. L, 66, 71. 


11. Chicago v. Schmidinger, 243 
Tll. 167, 90 NE 369, 44 LRANS 632, 
17 AnnCas 614. 

12. Chicago v. Schmidinger, 243 
Tll. 190, 90 NE 372. 

13. Schmidinger v. Chicago, 226 
U. S. 578, 33 SCt 182, 57 L. ‘ed. 364 


[aff 245 Ill. 317, 92 NE 244]; Chicago 
v. Schmidinger, 243 Ill. 167, 90 NE 
369, 44 LRANS 632, 17 AnnCas 614. 

14. Schmidinger v. Chicago, 226 
U.S." 578; 33 SCt 182,57. L, ed. 364 
[aff 245 Ill. 317, 92 NE 244]; Chicago 
v. Schmidinger, 243 Ill. 167, 90 NE 
369, 44 LRANS 632, 17 AnnCas 614. 

[a] Discussion of rule.—‘'The real 
question at issue, aS presented by 
the record in this proceeding is: 


$22 [43°C] 


been upheld on the ground that the regulation was 
intended to remedy the sale of bread under weight 


and not bread weighing more than the standard.’’, 


The regulations must be reasonable,** and must not 
conflict with statutory enactments on the subject.** 
It has been held that ordinances prohibiting the 
sale of loaves of bread weighing less than one speci- 
fied weight are invalid as an unreasonable invasion 
of the right. to engage in a lawful business.?® 

[§ 347] 12. Barbers and Barber Shops.1? Mu- 
nicipal corporations may regulate the trade of 
barbers.2°. Such power may be authorized by virtue 
of express grant from the legislature.2* Ordinarily 
it is considered as a proper exercise of the police 
power.2? Following the general rule,?* the regula- 
tion must be reasonable.?4, In the exercise of the 
power regulations may be enacted providing for the 
rules to be observed in barber shops to prevent con- 
tagious diseases of ‘the skin.*> Barbers may be 
required to obtain a’permit before engaging in their 
trade.2@ And their places of business,?’ as well as 
their equipment and appliances,?* may be subject 
to inspection. by designated public officials. Persons 
engaged in the trade may be subject to periodical 
physical examination.2? It has been held that it 


Have the bakers of Toledo the ‘right 
to make, and the dealers’ in bread 
‘the right to sell, in Toledo, a loaf 
of bread weighing -less* than one 
pound if they-so choose or trade and 
custom demands it? If they have 
not, then the city council can, by 
ordinance, say to the grocer, ‘You 
can not, in Toledo, ‘sell or expose for 
sale less ‘than one bushel of po- 
_tatoes;’ to the milkman, ‘less than, 
one quart of milk;’ to the butcher, 
‘Jess than one pound; of meat;’ to 
the merchant, ‘less than one yard of 
‘calico,’ ete. What the city council 
has, by this ordinance, said to the 
baker can it not, with equal right, 
say to the butcher ior the candlestick 
maker? . After a full and careful 
consideration of this case and an 
examination of -the many cited and 
other’ authorities, this court holds 
that the Toledo bread ordinance, in 
so far as it penalizes the making 
and selling of bread weighing less 
than one pound. avoirdupois >to be 
invalid and void. Bread of the same 
composition weighing less than a 
pound is equally wholesome with a 
loaf weighing a pound. There is a 
-demand for loaves of less weight 
than a pound.” .Allion v, Toledo, 20 
OhNPNS. 353, °355, 359. 


importance; and 


too soon. The 


half, 
quadruple, 
loaves. 


Chicago, 


ordinance, 


[a] 


parent. 


larger. 


cheat 


MUNICIPAL CORPORATIONS . 


if, as 
honorable architect of: the 
ordinance did copy from the Chi- 
cago ordinance, he stopped copying 
Chicago ordinance 
fixes .the standard weight of a loaf 
of bread at sixteen ounces, and other 
three-quarter, 
quintuple, or 
Had the Toledo ordinance, 
instead of forbidding the making or 
selling of bread weighing less than 
one pound, fixed the standard as in 
and permitted the making 
and selling of bread in multiples or 
in’ a fractional part of a pound, the 
in all probability, 
not now be before this court for re- 


Discussion of rule.—‘“In this|L. 19, 
case no good to the public 
Bread of the same composi- 
tion, weighing one pound, 
wholesome as a loaf half a pound 
There is no advantage to the 
public on the score of economy as 
the price is ratably the same. 
is no pretense of any attempt to 
in the weight, 
tion of inspection is involved. 
is a demand for loaves of bread of 
one pound weight. 


is within the power of the municipal governing body — 
to place the power of deciding what may be an 
infectious, or a contagious or communicable disease 
on the health officer.%° 

Cost of inspection. The corporation may charge 
a fee to cover the cost of inspection.*t 

Opening and closing hours. The corporation may 
prescribe the opening and closing hours for barber 
shops.*? Under the power to prohibit the keeping 
of barber shops open on Sunday it is held that the 
corporation has no power to prohibit a barber from 
exercising his trade on Sunday on his premises be- 
hind closed doors or in the private houses or rooms 
of his employers.** 

[§ 34714] 1214. Baseball. While the game of base- 
ball may be subject to municipal regulation®*” such 
regulation cannot. conflict with statutory proyl- 
sions.°34 

[§ 348] 13. Billboards, Signs, and Other Struc- 
tures or Devices for Advertising Purposes.*+ Within 
the limitations to be discussed hereinafter,*> as a 
general rule municipal corporations may control and 
regulate the construction and maintenance of bill- 
boards, signs, and other structures or devices for 
advertising purposes.*° Such power: may be ex- 


21. ‘Falco v. Atlantie City, 99 N. J. 
L. 19, 122 A 610;,La Porta vy. Ho- 
boken Bd. of Health, TAN Sees 
88, 58 A 115. 

22. Falco v. Atlantic ‘Giles, 99 N. Es 
BD. 19; 1225 Av 610. 

Municipal police powers yee 
see supra §§ 200-211 

See supra § 229. 

24. Falco v. Atlantic City, 99 N. J. 
Fo. 95 122 “ArGh0e 

25. La Porta v. Hoboken Bd. of 
Health, 71 Nu dis Tes88915 804115) 

26. Falco v. Atlantic City, 99 N. J. 
Exal9, 122 A620. 

Licensing barbers see Licenses § 73 
text and note 42. 

Permits generally see supra § 258. 

27. Falco v. Atlantic City, 99 N. J. 
122 A 610; Hanzal-v. San 
Antonio, (Tex, Civ cAs) 2228S Wi 23%. 

28. Hanzal vy. San Antonio, supra. 

29. Hanzal v. San ‘Antonio, supra. 

30. Hanzal v. San Antonio, supra. 

Delegation of power generally see 
supra § 237. 

31. Hanzal v. San Antonio, (Tex. 
Civ. A.) 221 SW 237. 

32. Falco v. epee? City, 99 N. F. 
Li 19; 222A 361 

Opening and Sling hours ri pusi- 
nesses generally see infra § 40 


claimed, the 
Toledo 


triple, 
sextuple |: 


double, 


would 


is ap- 


is equally 


There 


and no ques- 
There 


The sales of this 


15. Harwood. v. Williamson, 1 
Sask. L. 66; Rex v. Williamson, 
(Sask.) 7 WestLR 501. 

16. Buffalo v. Collins Baking Co., 
39 App. Div. 482, 57 .NYS 347; Al- 
lion v. Toledo, 20 OhNPNS 353. 

Reasonahleness of regulations gen- 
erally see supra § 229. 

17. Wisconsin Master Bakers 
Assoc. v. Milwaukee, (Wis.) 210 NW 
707. 

Conflict between state and munici- 
oe apr, ims! generally see supra 

219. 

18. Buffalo v. Collins Baking Co., 
39 App. Div. 432, 57 NYS 347; Allion 
v. Toledo, 20 OhNPNS 353, 358 [dist 
Schmidinger v. Chicago, 226 U. S. 578, 
83 SCt: 182, 57 IL. ed. 364] (thus: 
“The attention of the court has been 
called to the .case of Schmidinger 
v. Chicago, supra... in which an 
ordinance fixing the standard weight 
of loaves of _bread has been held 
valid, and, the claim is made that 
the Toledo bread ordinance is copied 
from the Chicago ordinance. This 
court has examined both. of these 
ordinances with care. Their pro- 
visions are very like in many par- 
ticulars, but unlike in one matter of 


size made by defendant have aver- 
aged about 200 loaves each day. It 
is, therefore, engaged in a proper 
business, supplying the needs of peo- 
ple daily at a confessedly moderate 
charge and without any criticism as 
to the quality of the food furnished. 
There is no necessity for the com- 
mon council to prohibit it’ from 
carrying on this trade; its endeavor 
to do so is an unreasonable proscrip- 
tion of a legitimate calling. En- 
forcement of the. ordinance will tend 
to lessen the value of the property 
invested in the enterprise, to di- 
minish the number of its employees 
and to decrease its sales, and with 
no benefit accruing to the people of 
the city of Buffalo.” Buffalo v. Col- 
lins Baking Co., 39 App. Div. 432, 
434, 57 NYS 347. 

19. Businesses and 
generally see infra § 407 

Regulations by boards of health 
generally see Health § 65 text and 
note 41, 

20. Falco v. Atlantic City, 99 N. J. 
Li) 19, 122; (A 6105) Lan Porta tv.nHo- 
boken: Bas of * Healthjis71. aN wie: 
88, 58 A 115; Hanzal v. San Antonio, 
(Tex. Civ. A.) 221°SW 237; Re Lam- 
bert, 7 B. C. 396, 4 Can@rCas) ‘533% 


occupations 


33. Re Lambert, 7 B. C. 396, "4 Can 
CrCas 533, 

Sunday observance generally see 
infra § 581. 

33144. See Armitage v. 
(N. J. Sup.) 185 A 661. 
§ arctan na generally see supra 


Camden, 


See cases infra this note. 
Licensing Sunday baseball.— 
A avtinieipal corporation cannot li- 
cense Sunday baseball when the state 
has prohibited it. Armitage v. Cam- 
den, (N. J. Sup.) 185 A 661. 

Sunday observance generally see 
infra § 581. 

34. Building regulations generally 
see infra § 357 

Regulation of businesses generally 
see infra § 407. 

Structures or projections on or 
over street other than for advertising 
purposes.see infra XVIII in 44 GC. J. 

35. See infra text and note 53 et 


seq. 

36. S.—St. Louis Poster Adver- 
tising on v. St. Louis, 249 U. S. 269, 
39 SCt 274, 63 L. ed. 599 Laff (Mo. A.) 
195 SW 7171; Thomas Cusack Co. 
v. Chicago, 242 Us-:S. 1526, 32> Sct 
190, 61 L: ed. 472 [aff 267 Ill. 344, 
108 NE 340, AnnCasi916C 488]; Fifth 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 a i 


pressly conferred®’ or it may be implied;** and it 
is usually derived from the police power of mu- 
For the preservation of the 
public health, safety, morals, or general welfare,*° 
municipal corporations may have the right to pre- 
seribe the manner of construction of such strue- 


nicipal corporations.°®® 


Ave. Coach Co. v. New York, 221 
Dm. S:- 46%, 32 SCt 709, 55 DL. ed. 815 
[aff 194 N. Y. 19; 86 NE 824, 21 
LRANS 744, 16 AnnCas 695 (aff 126 
App. Div. 657, 110 NYS 10387)]; Whit- 
mier,- ete., Co. v. Buffalo, 118 Fed. 
773; In re Wilshire, 103 Fed. 620. 
Colo.—Curran Bill Posting, etc., 
Co. v. Denver, 47 Colo, 221, 107 P 
261, 27 LRANS 544. ; 
8 


Conn.—State  v. 
Conn. 86, 61 A 56. 

Fla.—Anderson y. Shackleford, 74 

Fla. 36, 76 S 343, LRAI1918A 139. 

__ Tll—Haskell v. Howard, 269 Ill. 
550, 109 NE 992, LRA1916B 893; Chi- 
cago v. Gunning System, 214 Ill. 628, 
73 NE 1035, 70 LRA 230 [aff 114 Tl. 
Ai 377]; “Hirschberg v. ‘Thomas 
Cusack Co., 206 Ill. A. 629. 

Kan.—Crawford v. Topeka, 51 Kan. 
mae 33 P 476, 37 AmSR 323, 20 LRA 


Wightman, 


Mo.—Kansas City Gunning Ady. Co. 
v. Kansas City, 240 Mo. 679, 144 SW 
1104; Kansas City Gunning Adv. Co. 
v. Kansas City, 240 Mo. 659, 144 SW 
1099; St. Louis Gunning Adv. Co. v. 
St. Louis, 235 Mo. 99, 137 SW 929. 

N. Y.—Rochester v. West, 164 
N._Y. 510, 58 NE 673, 79. AmSR 659, 
53° LRA 548; Peo. v. Ludwig, 172 
App. Div. 71, 158 NYS 208 [aff 218 
IN 540, 113 NE 532]; Gunning 
System v. Buffalo, 75 App. Div. 31, 17 
NYS 987; Peo. v. Hastings, 77 Misc. 
453, 137 NYS 186 [aff 153 App. Div. 
920 mem, 138 NYS 1137 mem]. 

N. C.—State v. Staples, 157 N. C. 
637, 73 SE 112, 37 LRANS 696; State 
v. Whitlock, 149 N. C. 542, 68 SE 123, 
128 AmSR 670, 16 AnnCas 765. 

Oh.—State v. Rapp, 16 OhNPNS 1; 
Thomas Cusack Co. v. Cincinnati, 9 
OhNPNS 466. 

Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870; Pittsburgh 
Poster Adv. Co. v. Swissvale Borough, 
70 Pa. Super. 224; Com. v. Jackson, 
34 Pa. Super. 174; Frey v. Norris- 


town, 22 Montg. Co. 118. 
* R. I.—Gilmartin v.’ Standish- 
ea races A0RE ato 200. 100n.A. SoA. 


p. Savage, 63 -Tex. Cr. 

285, “Ti Sw 244, AnnCas1913D 951. 
Wis.—Cream City Bill, Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 
25 [foll Thomas Cusack Co. v. Mil- 

waukee, 158 Wis. 100, 147 NW 30]. 
cared ‘Well-considered case.—‘“In the 
ease of St. Louis Gunning Advertis- 
ine: Co." va City, of St... Louis, 235 
Mos 99, 137. Sow, 929 ..\... after, an 
exhaustive discussion of all the ap- 
purtenant decisions... the . court 
. . formulated three propositions 
Conclusive of the validity of an ordi- 
nance similar to the present and 
passed to meet similar conditions, 
in the following language: ‘First, 
that municipal corporations, even 
under their general police powers, 
may, by ordinance, exercise reason- 
able control over the construction 
and maintenance of bill boards, house 
signs and sky signs. Second, that 
said power to regulate said matters 
begins where the public safety, 
health, morals and good government 
demand such regulation, and ends 
where those public interests will not 
be beneficially served thereby. And 
third, that the mere unsightliness 
of bill boards and of similar struc- 
tures, as well as their failure to 
conform to esthetics, is no valid 
reason for their total or partial sup- 
pression.’ ” Kansas City Gunning 
Adv. Co. v.. Kansas City, 240 Mo. 659, 

673, 144 SW 1099: 

[b] Advertisements on fences.— 
Under a regulation which provides 
that no billboard, board, or fence, 
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or other structures of any kind used 
for advertising purposes can be main- 
tained except as provided, a land- 
owner may permit advertisements to 
be placed on a fence built around 
a lot; but, if the fence is built 
simply for advertising purposes, the 
ordinance must be compliéd with. 
Thomas Cusack Co. v, Milwaukee, 158 
Wis. 100, 147 NW 30. 

[ce] Regulations held not violated. 
—Peo. v. Schmidt, 51 Mise. 258, 100 
NYS 1094. 

87. Thomas Cusack Co. v. Chicago, 
242 U. °S.-526, 37 SCt 190, 61 Lb. ved. 
472 [aff 267 Ill. 344, 108 NE: ‘340, 
AnnCas1916C 488]. 

38. Cream City Bill Posting Co. v. 
Milwaukee, 158 Wis. 86, 147 NW 25 
[foll Thomas Cusack Co. v. Milwau- 
kee, 158 -Wis. 100, 147 NW 30]. 

39. U. S.—Thomas Cusack Co. v. 
Chicago, 242 U. S. 526, 37 SCt 190, 
61 L. ed. 472 [aff 267 Ill. 344, 108 NE 
340, AnnCas1916C 488]. 

Mo.—Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 679, 144 
SW 1104; Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 659, 144 


SW 1099; St. Louis Gunning Adv. 
es vy. St. Louis, 235 Mo. 99, 137 SW 
N. Y.—Peo. v. Ludwig, 172 App. 


Div. -71, 158 NYS 208 [aff 218 N. Y. 
540, 113 NE 532]. 

N. C.—State v. Staples, 157 N. C. 
6387,)°73 ‘SE. 112,37. DRANS* 696; 
State v. Whitlock, 149 N. C. 542, 638 
Pe 123, 128 AmSR 670, 16 AnnCas 

Tex.—Ex p, Savage, 63 Tex. Cr. 
285, 141 SW 244, AnnCas1913D 951. 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
{foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

{a] “All of the authorities estab- 
lish that the regulation of billboards 
and billposting are clearly within gS 
police powers of the city.” Ex 
Savage, 63 Tex. Cr. 285, 295, 141 Sw 
244, AnnCas1913D 951. 

40. See infra text and note 53. 

41. Curran Bill Posting, etc., Co. 
Vv. Denver, 47 Colo. 221, 107°) P ' 261, 
27 LRANS 544; State v. Whitlock, 
149 N. C, 542, 63 SH 123, 128 AmSR 
670, 16 AnnCas 765; State v. Rapp, 
16 OhNPNS 1; Ex p. Savage, 63 Tex. 
Cr. 285, 141 SW 244, AnnCas1913D 
951. 

42, Curran Bill Posting, etce., Co. 
vt Denver, 147, Colo. 221,107 “Pr 26%, 
27 LRANS 544; St. Louis Gunning 
Adv. Co. y. St. Louis, 235 Mo, 99, 
137 SW 929; Cream City Bill Post- 
ing Co. v. Milwaukee, 158 Wis. 86, 
147 NW 25 {foll Thomas Cusack Co. 
v. Milwaukee, 158 Wis. 100, 147 NW 
30]. 

Ais Curran Bill, Posting, etc., Co, 
w. Denver, 47 ‘Colo: “2217 107) P 267, 
27 LRANS 544; Cream City Bill Post- 
ing Co. v. Milwaukee, 158 Wis. 86, 
147 NW 25 [foll Thomas Cusack Co. 
v. Milwaukee, 158 Wis. 100, 147 NW 
30]. 

dy Curran Bill Posting, etc., Co. 
vy. Denver, 47 Colo. .221, 107. P 261, 
27 LRANS 544; State v. Whitlock, 
149 N. C. 542, 63 SE 128, 128 AmSR 
670, 16 &nnCas 765; Bryan v. Ches- 
ter, 212 Pa, 259, 6 A 894, 108 AmSR 
870; Pittsburgh Poster Adv. Co. v. 
Swissvale Borough, 70 Pa. Super. 
224; Cream City Bill Posting Co. v. 
Milwaukee, 158 Wis. 86, 147 NW 25 
[foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

45. Colo.—-Curran Bill ~ Posting, 
etc., Co. v. Denver, 47 Colo. 221, 107 
12 361, 27 LRANS 544. 

N. Y.—Peo. v. Ludwig, 172 App. 
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tures;#1 to compel the use of safe material in their 
construction,** as that the material be incombus- 
tible;4* to prohibit the erection of insecure bill- 
boards or similar structures;** to. restrict reason- 
ably or limit their size,*° length,*® height,*7 and 
location;#® to require that they be maintained in 


Div. 71, 158 NYS 208 [aff 218 N.Y. 
540, 113 NE 532]. 
Oh.—State v. Rapp, 16 OhNPNS 1. 
R. %I.—Gilmartin v.  Standish- 
Barnes Co., 40 R, I. 219, 100 A 394; 
Horton v. Old Colony Bill Posting 


Co., 36 R. 7. 607%, 90 A 822, AnnGas 
1916A 911. 
Tex.—Bx Savage, 63 Tex. Cr. 


285, 141 SW 244, AnnCas1913D 951. 

46. Curran Bill Posting, etc., Co.. 
v., Denver; 47:‘Colo.. 221, 107° P 264, 
27 LRANS 544; Kansas City Gunning 
Adv. Go. v. Kansas City, 240 Mo. 679, 
144 SW 1104; Kansas City Gunning 
Adv. Co. v. Kansas City, 240 Mo. 659, 
144 SW 1099. 

47. U. S.—Whitmier, ete., Co. v. 
Buffalo, 118 Fed. 773; In re Wilshire, 
103 Fed. 620. 

Colo.—Curran Bill Posting, etc., Co. 
v. Denver, 47 Colo. 221, 107 P "961; 
27 LRANS 544, 

Mo.—Kansas City Gunning Ady. 
Co. v. Kansas City, 240 Mo. 679, 144 
SW 1104; Kansas City Gunning Ady. 
Co. v. Kansas City, 240 Mo. 659, 144 
SW 1099; St. Louis Gunning Adv. Co. 
v. St. Louis, 285 Mo. 99,.137 SW 929. 

N. Y.—Peo. v. Ludwig, 218 N. Y. 
540, 113 NE 532; Rochester v. West, 
164 N. Y. 510; 58‘ NE 673; Peo. v. 
Ludwig, 172 App. Dives 158 NYS 
208 [aff 218 N. Y. 540, 113 NE 53275 
Peo. v. Hastings, 77 ‘Misc. 453, 137 
NYS 186 [aff 153 App. Div. 920 mem, 
138 NYS 1137 mem], 

Tex.—Ex p. Savage, 63 Tex. Cr. 
285, 141 SW 244, AnnCas1913D 951. 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
[foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

[a] Discussion: of rule. — “Any 
house or block may be constructed, 
if not prohibited by proper regula- 
tions, of such height as to shut out. 
from’ the inhabitants of the city 
light, air, or sunshine, and, when 
subject. to earthquakes or other vio- 
lent disturbances, otherwise jeopar- 
dize the health and safety of its 
people. The Same thing is true in 
respect to structures built for ad- 
vertising purposes, commonly called 
‘billboards.’ It is a matter of com- 
mon knowledge, and therefore within 
the: “notice-*of the’ court’.-. | that 
these are usually, if not invariably, 
cheap and flimsy affairs, constructed 
of wood, and erected on vacant-lots 
of land along or near to the streets, 
in order to catch the eye ‘of the 


passers-by. Such structures, if of 
sufficient height, -may be very 
readily blown over by wind, or 


shaken down by an earthquake, and 
in such event (depending upon their 
height and proximity to the public 
thoroughfare) may very easily cause 
injury to persons standing or pass- 
ing thereon. «Moreover, the views in 
and ‘about a ‘city, if beautiful and 
unobstructed, constitute one of its 
chief attractions, and in ‘that way 
add to the comfort and well-being 
of its people, Billboards for adver- 
tising purposes, erected to any great 
height, would undoubtedly be sub- 
ject to all of these, as well as other, 
objections, and such Sstructures are, 
therefore, plainly within the regulat- 
ing power of the governing body. of 


the city.” In re Wilshire, 103 Fed. 
620, 623. , 
48. Colo.—Curran Bill  Postin 


etc., Co. v. Denver, 47 Colo. 221, 10 
P 261, 27 LRANS: 544. 

Mo.—Kansas City Gunning Ady. 
Co. v. Kansas City, 240 Mo. 679, 144 
SW 1104; Kansas City Gunning "Ady. 
Co. v. Kansas City, 240 Mo. 659, 144 
SW 1099; St. Louis Gunning Adv. Co. 
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a secure and sanitary condition;*® to provide for 
their removal, if they become dangerous or unsani- 
tary,°° and that at the expense of the owners;°* . 
and to prohibit advertisements thereon of indecent 
But such regulations must 
have some reasonable tendency to protect the public 


or immoral tendencies.®°? 


safety, health, morals, or general weifare;°* they 
must be reasonable,°* and not arbitrary®> or dis- 
eriminatory;°* they must not unnecessarily invade 
Following the general 


private property rights.°” 


MUNICIPAL CORPORATIONS 


Te. 


the benefit of adjoining property owners or other 
particular individuals.*® 
alone do not justify the exercise of the power.®® 
Some regulations may be reasonable in a particular 
locality or district of the corporation®+ and unrea- 
sonable in other localities or districts ;*? in such case 
a regulation, without qualification or limitation, ap- 
plicable to signs or billboards alike in all portions 
of the corporation, is unreasonable.®* 

Permits and absolute prohibition.®* 


Austhetie considerations 


While a mu- 


rule’’ the power cannot be exercised merely for | nicipal corporation may require permits for the con- 


v. St. Louis, 235 Mo. 99, 187 SW 
929. 
Oh.—State v. Rapp, 16 OhNPNS 1. 
R. I. — Gilmartin v. Standish- 


Barnes Co., 40 R. I. 219, 100 A 394. 


Tex.—Ex p. Savage, 63 Tex. Cr. 
285, 141 SW = 244, AnnCas1913D 
951. 


Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
{foll Thomas Cusack Co. v, Milwau- 
Kee, 158 Wis. 100, 147 NW 301]. 

[a] “The regulation in regard to 
the distance which these boards must 
be placed from a sidewalk is justi- 
fied on the ground that it will tend 
to prevent pedestrians from being in- 
jured in case any boards should fall 
down, and also on the ground that 
when they are placed near to the 
Sidewalk they afford a convenient 
hiding place for thieves and thugs 
who contemplate robbing or assault- 
ing passers by, and on the additional 
ground that, when placed a reason- 
able distance from the lot line, those 
committing crimes*or nuisances be- 
hind the boards can be more readily 
discovered.’’ Cream City Bill Posting 
Co. v. Milwaukee, 158 Wis. 86, 95, 147 
NW 25 


49. Bryan v. Chester, 212 Pa. 
259, 61 A 894, 108 AmSR 870; Pitts- 
burgh Poster Adv. Co. v. Swissvale 
Borough, 70 Pa. Super. 224, 

50. Curran Bill Posting, etc., Co. 
v. Denver. 47 Colo. 221, 107 P 261, 
27 LRANS 544. 

51. Curran Bill Posting, etc., Co. 
v. Denver, supra; State v. Whitlock, 
149 N. C. 542, 63 SE 123, 128 AmSR 
670, 16 AnnCas 765. 

52. Curran Bill Posting, ete., Co. 
v. Denver. 47 Colo. 221, 107 P 261, 
27 LRANS 544; Kansas City Gunning 
Adv. Co. v. Kansas City, 240 Mo. 679, 
144 SW- 1104; Kansas City Gunning 
Adv. Co. v. Kansas City, 240 Mo. 659, 
144 SW 1099; Bryan v. Chester, 212 
Pa. 259, 61 A 894, 108 AmSR 870; 
Pittsburgh Poster Adv. Co. v. Swiss- 
vale Borough. 70 Pa. Super. 224; Hor- 
ton v. Old Colony Bill Posting Co., 
36 R. I. 507, 90 A 822, AnnCas1916A 
911. 

53. ‘Colo.—Curran Bill Posting, 
etc., Co. v. Denver, 47 Colo, 221, 107 
P 261, 27 LRANS 544. 

Fla.—Anderson y. Shackleford, 74 
Fla. 36. 76 S 343, LRA1918A: 139. 

Ill.—Haskell v. Howard, 269 I11. 
550, 109 NE 992, LRA1916B 893. 

N. J.—Passaic v. Paterson Bill 
Posting, ete., Co., 62 A 267. 

N. O. J. Gude Co. v. Murphy, 
195 Ni Yi 525, -88 NH 215: Peo. « v. 
Murphy. 195 N. Y. 126, 88 NE 17, 
91 LRANS .735; Peo. vy; Wolf, 127 
Misc. 382, 216 NYS 741; Peo. v. 
Hastings, 77 Misc. 4538, 137 NYS 186 
{aff 153 App. Div. 920 mem, 138 NYS 
1137 mem]. 

N. -Cc.—State v. Staples, 157 N. C. 
637, 73 SE 112, 37 LRANS 696; State 
v. Whitlock, 149 N. C. 542, 63 SE 123, 
128 AmSR 670, 16 AnnCas 765. 

Oh.—State v. Rapp, 16 OhNPNS 1; 
State v. Rapp, 14 OhNPNS 126; 
Thomas Cusack Co. v. Cincinnati, 9 
OhNPNS 466. 

Pa.—Bryan v. Chester, 212 
259, 61 A 894, 108 AmSR 870; Pitts- 
burgh Poster Adv. Co. v. Swissvale 
Borough, 70 Pa. Super. 224. 


Pa. | 


bine ee v. State, (Cr.) 287 SW 


Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
[foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

‘54 Colo.—Curran Bill Posting, 
ete., Co. v. Denver, 47 Colo. 221, 107 
P 261, 27 LRANS 544. 

Ill.— Haskell v. Howard, 269 Ill. 
550, 109 NE. 992, LRAI916B 893; 
Chicago v. Gunning System, 214 Ill. 
628, 73 NE 1035, 70 LRA 230, 2 Ann 
Cas 892 [aff 114 Ill. A. 377]. 

N. J.—Passaic v. Paterson Bill 
Posting, etc., Co., 62. A 267. 

N. Y.—Peo..v. Wolf, 127 Misc. 
382, 216 NYS 741; Peo: v. Hastings, 
77 Misc. 453, 137 NYS 186 [aff 153 
App. Div. 920 mem, 138 NYS 1137 
mem]. 

N. C.—State v. Staples, 157 N. C. 
637, 73 SEH 112, 37 LRANS 696; State 
v. Whitlock, 149 N. C. 542, 63 SE 128, 
128 AmSR 670, 16 AnnCas 765. 

Oh.—State v. Rapp, 16 OhNPNS 1; 
Thomas Cusack Co. v. Cincinnati, 9 
OhNPNS 466. 

Pa.—Pittsburgh Poster Adv. Co. v. 


Swissvale Borough, 70 Pa. Super. 
224, 
bean coin v. State, (Cr.) 287 SW 


Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
(foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

[a] BRegulations held reasonable. 
—Peo. v. Ludwig, 218 N. Y. 540, 113 
NE 532. 

Reasonableness of regulations gen- 
erally see supra § 229. 

55. Curran Bill Posting, etc., Co. 
v. Denver, 47 Colo. 221, 107 P 261, 
27 LRANS 544; O. J. Gude Co. v. 
Murphy; }195--N. WY. .525..88 NE 21: 
Peo. v. Murphy, 195 N. Y. 126, 88 NE 
17, 21 LRANS 735 [aff 129 App. Div. 
260, 118 NYS 855 (which rev 60 
Misc. 536, 113 NYS: 854)]; Peo. v. 
Wolf, 127 Mise. .382, 216) NYS 74.1: 
Thomas Cusack Co. v. Cincinnati, 9 
OhNPNS 466, 

56. Curran Bill Posting, ete., Co. 
Vv. Denver, 47+ Colo. 1221, 0107-2 262, 
27 LRANS 544; O. J. Gude Co. v. 
Murphy, 195,°N. Y. 525, 88 NE +21: 
Peo. Vie Murphys, 195 “IN. WY. (265288 
NE 17, 21 LRANS 735: Peo. v. Wolf, 
127 Misc. 382, 216 NYS 741; Thomas 
Cusack Co. v. Cincinnati, 9 OhNPNS 


466; Bryan y. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870. 
Discriminatory regulations gen- 


erally see supra § 237. 
57. Fla.—Anderson v. Shackleford, 
fe Fla. 36, 76 S 3438, LRAI1918A 


N. J.—Passaie v. Paterson Bill 
Posting, etc. Co., 62 A 267. 

N. Y.—Peo.: vv.) Murphy, 1.129 Aipp. 
Div, 260, 113 NYS 855 [aff 195 N. Y. 
126, 88 NE 17, 21 LRANS 785]; Peo. 
v. Wolf, 127 Misc. 382, 216 NYS 741. 

N. C.—State v. Whitlock, 149 N. C. 
542, 68 SE 123, 128 AmSR 670, 16 
AnnCas 765. 

Oh.—State v. Rapp, 16 OhNPNS 1; 
Thomas Cusack Co. v. Cincinnati, 9 
OhNPNS 466. 

Pa.—Bryan v. Chester, 212 Pa, 259, 
61 A 894, 108 AmSR 870. 

eta eas v. State, (Cr.) 287 SW 
262. 


Invasion of private rights generally 
see supra § 230. 

58. See supra § 228. 

59. See cases infra note 60. 

60. Fla.—Anderson vy. Shackleford, 
74 Fla. 36, 76 S 343, LRA1918A 139. 

Mo.—Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 679, 144 
SW 1104; Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 659, 144 
Sw 1099; St. Louis Gunning Adv. 
ee v. St. Louis, 235 Mo. 99, 137 SW 


N. J.—Passaic v. Paterson Bill 
Posting, ete., Co., 62 A 267. 

N. Y.—Peo. v. Wolf, 127 Misc. 382, 
216 NYS 741. 

N. C.—State v. Staples, 157 N.. CG 
637, 73, SE, ‘112;/ 37) (LDRANS: 696% 


State v. Whitlock, 149 N. C. 542, 68 
SE 123, 128 AmSR 670, 16 AnnCas 
oh State vy. Rapp, 14 OhNPNS 


Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870. 

ZEsthetic considerations generally 
see supra § 228. 

61. Chicago v. Gunning System, 
214 Ill. 628. 73 NE 1035, 70 LRA 230, 
2 AnnCas 892. 


62. Chicago v. Gunning System, 
supra. 

63. Chicago vy. Gunning System, 
supra. 

{a] Discussion of rule.—‘“All of 


these provisions are general in their 
terms and apply alike to boards 
erected in every part of the city. 
In a great city like Chicago the court 
will take judicial notice that bill- 
boards are of various kinds, generally 
made out of a variety of materials 
and erected in many different lo- 
calities,—some in the thickly settled 
and business districts, where the 
erection of wooden buildings may 
properly be prohibited, or in the vic- 
inity of electric wires, where more 
stringent regulations are reasonably 
necessary to protect the public 
safety, or they may be in the re- 
mote and more thinly settled ter- 
ritory of the city, where such 
stringent precautions are not neces- 
Sary, while others may be on vacant 
tracts of land far removed from 
other structures of every kind. It 
must be apparent to all reasonable 
minds that provisions which are nec- 
essary in one of such cases would be 
wholly unnecessary and unreasonable 
in the others, and that a provision 
might be a reasonable police regula- 
tion in the one case and in one lo- 
cality which would be wholly un- 
reasonable under other circumstances 
in another locality. This ordinance 
is, however, without qualification or 
limitation, applicable to signs and 
bill-boards alike in all portions of 
the great city of Chicago,—applicable 
alike to every portion of its ex- 
tended territory. We do not hold 


that this ordinance is so unreason-- 


able as to be void if it were limited 
to particular districts of the city.” 
Chicago v. Gunning System, 214 Tl. 
628, 640, 73 NE 1035, 70 LRA 230, 
2 AnnCas 892, 

64. Permits generally see supra 


258. 
Pes Ny at er generally see supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


{ 
| 


§§ 348-350] 


struction and maintenance of such structures,®® the 
grant or refusal must not be left to absolute or 
despotic power or without reference to prescribed 
and duly enacted rules and regulations.°® While, 
under its power to regulate streets,®’ it has been 
held that a municipal corporation may prohibit 
the erection of signs, sheds, or other obstructions 
on or over any part of the sidewalk, roadway, or 
neutral ground of certain streets,®S as in residential 
districts,*® and may compel the removal of such 
existing structures,” the prohibition of the erection 
of structures designed for advertising purposes, 
however safe, sanitary, and morally unobjectionable 
they may be, is unwarranted and invalid.” 
Retroactive effect of regulations.’> Some of such 
regulations have been held to apply to structures 
erected prior to their passage or enactment;"? and 
they have been regarded as not offensive to the 
provisions of the organic law protecting vested in- 
terests’* or inhibiting retrospective legislation.”® 
Other regulations have been held not to apply to 
existing billboards and signs;7° and it has been held 
that any attempt to interfere with existing bill- 
boards, signs, ete., except to make them safe and 
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secure, will be invalid provided they complied with 
the ordinances or regulations at the time of ‘their 
erection.” Hyven though the regulation may have no 
retroactive effect, it may apply to billboards ‘or 
signs previously erected when there is a desire .or 
necessity to remove them to some other place.’* 

Advertising truck. A regulation prohibiting the 
use of advertising trucks, vans, or wagons in the 
city streets has been held valid, as an exercise of 
the police power.’® 

Official billposter. In the absence of express frites 
lative authority, a municipal corporation cannot 
create the office of billposter*® and give him sien 
sively the right to post advertisements.** 

[§ 349] 14. Blasting.’? Blasting within the cor- 
porate limits of municipal corporations may be a 
proper subject for municipal regulations.6* In the 
exercise of that power it may prohibit blasting 
except upon a permit granted by a designated board 
or official.6* 

[§ 350] 15. Bookmaking*® and Pool Selling.** 
Municipal corporations may, under authority 
eranted, suppress bookmaking or pool selling.®* 

Outside of race track. Under its police power a 
Y 


65. Whitmier, etc., Co. v. Buffalo,| has the right to erect upon the lot] erally see infra § 434. 
118 Fed. 773; Kansas City Gunning] line buildings or other structures of 83. Pacific States Supply Co; ¥. 
Adv. Co. v. Kansas City, 240 Mo. 679,| proper material, in a. substantial] San Francisco, 171 Fed. 727; Com, 
144 SW 1104; Kansas City Gunning | manner, as he undoubtedly has, it is} Parks, 155 Mass. 531, ,30 NE. 174; 
Adv. Co. v. Kansas City, 240 Mo. 659, | certainly an unwarranted invasion of Cruise, etc., Constr. Co. wi Linéoln, 
144 SW 1099. his rights to prohibit the erection or| 42 R. I. 408, 108 A 419; Spokane wv. 
66. See supra § 258, use of such structures for proper ad-| Patterson, 46 Wash. 93, 89 P. 402, 
67. See infra XVIII in 44 C. J. vertising purposes.” Curran Bill|123 AmSR 921, 8 LRANS 1104, 18 
68. New Orleans v. Kaufman, 138] Posting, etc., Co. v. Denver, supra. AnnCas 706. 
La. 897, 70 S 874. 72. Of building regulations gen- [a] Construction of regulation.— 


[a] Dluminating signs.—A regu- 
lation prohibiting the use of illumi- 
nating signs in certain localities, ex- 
cept on theaters or other amusement 
Places is valid. Oppenheim Apparel 


Corp. v. Cruise, 118 Misc. 368, 194 
NYS 183. 
69. St. Louis Poster Advertising 


Co. v. St. Louis, 249 U. Si 269;" 39 
SCt 274, 63 L. ed. 599 faff (Mo. A.) 
195 SW 717]; Thomas Cusack Co. v. 
Chicago, 242 U. S. 526, 37 SCt 190, 
61 L. ed. 472 [aff 267 Ill. 344, 108 
NE 340, AnnCas1916C 488]; St. Louis 
Gunning Adv. Co. v. St. Louis, 235 
Mo. 99, 187 SW 929. 

70. New Orleans v. Kaufman, 138 
La. 897, 70 S 874. 

71. Curran Bill Posting, etc., Co. 
Vv. Denver, 47 Colo. 221, 228, 107 P 
261, 27 LRANS 544; State v. Whit- 
lock, 149 N. C. 542, 63 SE 123, 128 
AmSR 670, 16 ‘AnnCas 765; Bryan Ve 
Chester, 212 Pa. 259, 61 A 894, 108 
AmSR 870: Pittsburgh Poster Adv. 
Co. v. Swissvale Borough, 70 Pa. 
Super. 224; Horton v. Old Colony Bill 
Posting Co.,°86 R. ‘I. 507; 90 A 822, 
AnnCe2zsi916A 911. 

“Tt will be observed that struc- 
tures of whatsoever material, 
strength, height, or length, erected 
on the street line, do not come within 
the prohibition of the ordinance, if 
they be not designed or used for 
advertising purposes. The restric- 
tions imposed are not against the 
material, the height, the length, nor 
the location. of the structure, but 
solely as means of advertisement. 
It prohibits such structures without 
regard to their being safe or sani- 
tary. Though they be perfectly safe, 
thoroughly sanitary, not made of in- 
flammable material, nor a menace to 
the public, nor to individuals, they 
are nevertheless, under this ordi- 
. mance, prohibited, and for the sole 
reason that they are structures de- 
Signed to be used for advertising pur- 
poses. In what way can the erection 
of safe structures, of proper mate- 
rial, within certain limits, for ad- 
vertising purposes, endanger the pub- 
lic health or safety any more than 
like structures erected and used for 
other lawful purposes? If the owner 


erally see infra § 358. 

73. Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 679, 144 
SW 1104; Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 659, 144 
SW 1099; Peo. v. Ludwig, 172 App. 
Div. 71, 158 NYS 208 [aff 218 N.Y. 
540, 1183 NE 5321; Cream City Bill 
Posting Co. v. Milwaukee, 158 Wis. 
86, 147 NW 25 [foll Thomas Cusack 
Co. v. Milwaukee, 158 Wis. 100, 147 
NW 30]. 

74. Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo: 679, 144 
SW 1104; Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 659, 144 


SW 1099; Peo. v. Ludwig, 172 App. 
Div. 71, 158 NYS 208 [aff 218 N.Y. 
540, 1138 NE 532]. 

75. Kansas City Gunning Adv. 


Co. v. Kansas City, 240 Mos 679, 144 
SW 1104; Kansas City Gunning Adv. 
Co. v. Kansas City, 240 Mo. 659, 144 
Sw 1099. 

76. Whitmier, etc., Co. v. Buffalo, 
118 Fed. 773. 

77. Thomas Cusack Co. v. Cincin- 
nati, 9 OhNPNS 466. 

78. State v. Rapp, 16 OhNPNS 1. 

[a] Reason of rule.—‘‘There does 
not seem to me to be any vested 
right in an owner to keep a bill- 
board intact, no matter to what place 
he desires to remove it. While it 
may be true that the ordinance pro- 
viding for the erection of bill-boards 
has no retroactive effect, I do not 
think that this doctrine can be ex- 
tended so far as to apply to a bill- 
board previously erected, when there 
is a desire or necessity of removing 
it to some other place. To hold 
otherwise would defeat, to a very ap- 
preciable degree if not entirely, the 
valid provisions of the bill-board or- 
dinance itself, and practically render 
them nugatory.” State v. Rapp, 16 
OhNPNS 1, 8. 

79. Fifth Ave. Coach Co. v. New 
Works 0221 UO: AOlpoly sO Cte iO OymiD O 
L. ed. 815. 

80. Ex p. Savage, 63,Tex. Cr. 285, 
141 SW 244, AnnCas1913D_951. 

81. Exp. Savage, supra. 

82. 
erally see infra § 407. 

Regulations as to explosives gen- 


Regulation of businesses gen- 


A regulation which prohibits: the 
blasting of rock within the munici; 
pal limits thereof, unless the same 
shall be covered in such a. manner 
that danger shall be prevented, pro- 
hibits the discharge of a blast not 
properly covered which bursts forth 
from the drilled hole and hurls pieces 
of rock a great distance, although the 
blast was known as a spring shot 
so arranged as simply to make a 
chamber at the bottom of the drill 
hole. Spokane v. Patterson, 46 Wash. 
93, 89 P 402, 123 AmSR 921, 8 LRA 
NS 1104, 13 AnnCas 706. 

84. Pacific States Supply Co. v. 
San Francisco, 171 Fed. 727; Com. v. 
Parks, 155 Mass. 531, 30 NB 174. 3 

Permits generally 'see supra § 258. 


5 i et tee generally see. supra 
250. 
85. “Bookmaking” defined . see 
Gaming § 6. i 
86. “Pool selling” defined. see 
Gaming § 


69. 

87. Odell v. Atlanta, 97 Ga. 670, 
25 SE 173; Chicago v. Brownell, 41 
THD bg WN ie ‘Louisville v. Wehmoft, 79 
Sw 201, 05 KyL 1924. 

[a] As business.—“The keeping of 
an establishment for the purpose of 
enabling persons to bet upon horse-r 
races is not a useful or necessary 
occupation which any citizen has 
either a common law or constity- 
tional right to carry on. Indeed, it 
is, in our opinion, a misnomer te 
characterize the keeping of such.a 
place as a ‘business’ occupation.. No 
good to the public can come from 
it, and its inevitable tendency is to 
promote vice and disorder. We are 
not aware of any statute of this 
State which makes the carrying on 
of this so-called ‘business’ penal, and 
it is therefore strictly within the 
purview of municipal legislation, 
Under the general welfare clause of 
the charter of the City of Atlanta; 
the mayor and council had authority 
to pass the ordinance of which the 
plaintiff in error complains. That 
ordinance forbade, under a penalty, 
the keeping or maintenance of any 
office or place of business in the city, 
in which any persons were allowed 


to bet on horse-races or any other 
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municipal corporation may prohibit the sale of 
pools, ete., on horse races, except within the in- 
closure of the race track where such race takes 
place.®§ 

Possession of document evidencing wager. The 
corporation may make it unlawful for any person 
knowingly to have in his possession or in his eus- 
tody or under his control any writing, slip, or docu- 
ment evidencing or recording a wager upon the 
result of a trial or contest of skill, speed, or power 
of endurance of any beast.*? : 

[§ 351] 16. Breach of the Peace.°° Under ex- 
press grant of power or by necessary implication 
therefrom municipal corporations may enact ordi- 
nances or regulations dealing with breaches of the 
peace.*! -A municipal ordinance making one who 
disturbs the peace by offensive conduct, profane or 
abscene language, guilty of a misdemeanor, has 
been held to be a valid exercise of the municipal 
powers of the corporation,®? and is held to apply to 
acts done on the premises of the wrongdoer,®*® as 
well as those done on the premises of another,®* and 
in public places.®° 

{§. 352] 17. Brickyards and Brick Making.*° 
Brickyards and brick making may be a proper sub- 
ject. of municipal regulation.°7 In the exercise of 
the power municipal corporations may regulate the 
location of brickyards within the municipal bounda- 
ries.°° A municipal corporation may prohibit the 
construction of brick kilns within the municipal 
boundaries as an exercise of its police power. 

. [§ 353] 18. Bridges.t By force of express or im- 
‘kind of races, whether run within| supra § 208. 

‘the city or outside of its limits. We 91. 
think it was perfectly lawful and 
‘proper both to,adopt and to enforce 


an ordinance of this kind.’ Odell 
v. Atlanta,'97 Ga. 670, 671, 25 SEH 


309, 
919. 
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Williamson v. Com., 4 B. Mon. 
; St. Louis v, Slupsky, 254 
162 SW 1565, 
See Withers v. Coyles, 36 Ala. 
320 (requiring bond for behavior of 8. 


[98 & 


plied power municipal corporations may regulate 


public bridges and their use.? In the exercise of 
that power municipal corporations may regulate the 
time and manner of vessels passing through 
bridges, and may prescribe toll rates for the use 
of bridges.t. On the other hand, it has been held 
that the general welfare clause does not authorize 
a city to aid in constructing a plank road or toll 
bridge by a private company beyond the corporate 
limits.® . 


[§ 354] 19. Brokers. Under authority granted 


by the state municipal corporations may regulate 


the occupation of brokers,’ as for instance, by re- 
quiring licenses from them.® 

[§ 355] 20. Bucket Shops.® Under authority 
granted municipal corporations may prohibit the 
operation of bucket shops within their municipal 
boundaries.?° 

[§ 356] 21. Building and Zoning Regulations—a. 
In General. Regulations relating to the safety and 
structure of buildings are designed to promote the 
public welfare from a standpoint wholly different 
from that promoted by zoning regulations.1! Build- 
ing regulations are not necessarily inconsistent with 
zoning regulations,!? and both sets of regulations 
may remain in full force at the same time.** 

[§ 357} b. Building't*—(1) In General. A mu- 
nicipal corporation has no inherent power to in- 
terfere arbitrarily with the common-law rights of 
real estate proprietors in the use and improvement 
of their property.1> But some measure of authority 
for building regulations is found to reside in nearly 

7. Belding v. Rector, 71 Ark. 463, 
deat 1056; Braun v. Chicago, 110 Ill. 

Regulation of businesses generally 


see infra § 407. 
See Brokers § 14. 


49 LRANS 


173. 
Regulation of businesses generally 
see infra § 407. 


88. Ex p. Tuttle, 91 Cal. 589, 27 
P 933. 
fa]. ‘Diseussion of rule.—‘“It is 


claimed: by the petitioner that the 
ardinance is void for the reason that 
it, in effect, gives to the proprietor 
of the race-course the right to de- 
termine who shall enjoy the privilege 
of indulging in this species of bet- 
ting, as he has the power to admit 
and exclude whom he pleases, and 
anly those admitted to the track are 
permitted to wager upon the result 
‘cf the race; and further, that a 
monopoly is created in favor of such 
proprietor, as those who desire to 
engage in the business of pool-sell- 
ing will necessarily be compelled to 
pay him for the privilege. We do 
not think these objections have suf- 
ficient force to render the ordinance 
invalid. ...A large discretion is 
vested in the legislative branch of 
the municipal government in dealing 
with questions of this character. 
... It seems to have been the judg- 
ment of that department that the 
existing evils consequent upon Sell- 
ing pools on horse-races, as declared 
in the preamble to the ordinance un- 
der review, would be sufficiently re- 
Strained by confining the business to 
the inclosure where the race is to 
be run; and as the object sought to 
be accomplished is lawful, and the 
mode of regulation not clearly in- 
appropriate to effect it, the ordinance 
is valid.” Ex p. Tuttle, 91 Cal. 589, 
590,592, 27 P9338. 

89. Matter of Sherlock, 19 OhNP 
NS 302. 

90. Generally see Breach of the 
Peace.9' Ci Js pi s85. 

Preservation of peace and order as 
within police powers generally see 


slave). 

Assault and battery see 
§ 343. 

92. St. Louis v. Slupsky, 254 Mo. 
309,-162 SW 155, 49 LRANS 919. 

93. St. Louis v. Slupsky, supra, 

94 St. Louis v. Slupsky, supra. 

95. St. Louis v. Slupsky, supra. 

96. Regulation of businesses gen- 
erally see infra § 407. 

S7. Ex p. Hadacheck, 165 Cal. 416, 
132. P 584, LRA1916B 1248 [aff 239 
U. S. 394, 36 SCt 148, 60 L. ed. 348, 
AnnCas1917B 927]. 

98. Ex p. Hadacheck, supra, 

[a] “The burning of brick is a 
trade which may, when conducted in 
close proximity to dwelling-houses, 
be so offensive to those residing in 
the vicinity as to constitute a 
nuisanee.” Ex p. Hadacheck, 165 Cal. 
416, 420, 182 P 584, LRAI916B 1248 
[aff 239 U. S. 394, 36 SCt 143, 60 
L. ed. 348, AnnCas1917B 927]. 

99. State v. Withnell, 91 Nebr, 
101, 185 NW 876, 40 LRANS 898. 

; Se preron generally see supra 

1. Regulation of use of bridges 

generally see Bridges § 60. 
5 rom to repair bridges see Bridges 
2. Chicago v. McGinn, 51 Ill. 266, 
2 AmR 295; Des Moines vy. Chicago, 
ete., R. Co., 41 Iowa 569. 

3. Chicago v. McGinn, 51 Ill. 266, 
2 AmR 295, : 

4 Macon v. Macon, etc., R. Co., 7 
Ga, 221. See generally Turnpikes 
and Toll Roads [38 Cyc 361]. 

5. Montgomery v. Montgomery, 
etc., Plank-Road Co., 31 Ala. 76. 

Territorial’ jurisdiction generally 
see supra § 233. 

6. ‘Generally see Brokers 9 C. J. 
p 505. 

Bucket shops see infra § 355. 

Pawnbrokers see infra § 539. 


supra 


9. “Bucket shop” defined see Gam- 
ing § 108. 

Regulations as to gaming generally 
see infra § 455. 

10. Belding v. Rector, 71 Ark, 463, 
76 SW 1056. 

3 737 gehen generally 

Validity of -speculative transac- 
“one generally see Gaming §§ 281- 

11. Norcross v. Building Dept. Bd, 
of Appeal, (Mass.) 150 NE 887. 

“Zone” and “zoning” defined see 
infra § 361. 

12. Norcross v. Building Dept. Bd. 
of Appeal, (Mass.) 150 NE 887. 

13. Norcross v. Building Dept. Bd. 
of Appeal, supra, 

14. Duty to comply with building 
regulations generally see Building 
and Construction Contracts § 68. 

Illegality of contract to build in 
contravention of building regulation 
see Building and Construction Con- 
tracts § 25. 

15. IJll—Chicago vy. Ferris Wheel 
Co., 58 Ill. A, 625. 

La.—State v. Schuchardt, 42. La. 
Ann, ,49,,..7 S67. 

Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. 

Md.—Tighe v. Osborne, 133 A 465, 
46 ALR 80; Bostock v. Sams, 95 Md. 
ay 52 A 665, 98 AmSR 394, 59 LRA 

Mass.—Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 


N. J.—Bowen y,. Jersey City, (Sup. 
APe> 334, ? niet 


261. 


W. Va.—State v. Montgomery, 94 
Wa Mas L897 17, Sh. Ses, 


; Loe of property generally see infra 


Fire regulations sce infra § 439. 
Zoning regulations see infra § 363. 


see supra 


 B'or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. Y.—Hudson y. Thorne, 7 Paige © 


4 et , 


every municipal corporation.*® 


tering, or repairing is challenged, 
by two tests: 


pair 217 


16. Colo.—Averch vy. Denver, 
Colo. 246, 242 P 47. 

Tll.— Cook County v. Chicago, 311 
Til. 234, 142° NE 512, 31 ALR 442; 
Marcovitz v. Hergenrether, 302 Tl. 
162, 1384 NE 85; Chicago v. Wash- 
ingtonian Home, 289 Ill. 206, 124 NE 
416, 6 ALR 1584; King v. Daven- 
port, 98 Ill. 305, 88 AmR 89; O’Don- 
nell v. Riter-Conley. Mfg. Co., 124 
Ill, A. 544. 

Ind.—Baumegartner v. 100 
Ind, 575, 50 AmR 830. 

Ky.—Gleason v. Weber, 155 Ky. 431, 
159 SW 976. 

La.—Shreveport v. Dusis, 150 La. 
911, 91 S 294; State v. Zurich, *49 
La. Ann. 447, 21 § 977. 

Md. —Tighe v. Osborne, 133 A 465, 


78 


Hasty, 


46 ALR 80; Stubbs v. Scott, 127 Md. 


86,- 95 A 1060: Cochran v. Preston, 
108.- Md. 220,70. A 113, 129 AmSR 
432, 28 LRANS 1168, 15 AnnCas 1048; 
Easton v. Covey,. 74 Md. 262, 22 A 


266. 
Mass.—Com. v. Atlas, 244 Mass. 
266 Mo. 


78, 138 NE 243. 

Mo.—St. Louis v. Nash, 

523, 181 SW 1145, AnnCas1918B 134; 
State v. Shannon, 130 Mo. A. 90, 108 
SW 1097. ; 

N. Y.—Rochester v. West, 164 N. Y. 
510, 58 NE 673, 79 AmSR 659, 53 
LRA 548; Bergen v. Morton Amuse- 
ment Co., 178 App. Div. 400, 165 NYS 
348 [aff 226 N. Y. 665 mem, 123 NE 
&55 mem]; Buffalo v. Kellner, 90 
Mise. 407, 1538 NYS 472. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

Oh.—State v. Cunningham, 97 Oh. 
St. 130, 119 NE 361, LRA1918D 700; 
Tenbusch Realty Co. v. Vorce, 29 Oh. 
ire “Ct, 245. 

Pa.—A. L. Roumfort Co. v. Del- 
aney, 20 Pa/-374,-79 A 653; Com. v. 
La Bar, 5 LackLegN 229; Bowers Vv. 
Wright, 4 WklyNC 460. 

Philippine.—U. S. v. Abendan, 24 
Philippine 165; Fabie v. Manila, 21 
Philippine 486. 

Tenn.—Knoxville v. Bird, 12 Lea 
121, 49: AmR 326: : 

Wash.—Bebb v. Jordan, 111 Wash. 
Ts, £89 P5538, 9 ALR 1085. 

Eng.—Toronto vy. Roman Catholic 
Separate Schools, [1926] A. C. 81, 
[1925] 3 DomLR 880. 

Can.—Montreal v. Morgan, 60 Can. 
S. C.. 393, 54 DomLR 165, [1920] 3 
WestWEly 36. 

Alta.—Rex v. Chisholm, 15 West 
LR 650 

Man.—Wood vy. Winnipeg, 21 Man. 
426, 19 WestLR 366. 


Ont.—Toronto v. Schultz, 19 Ont 
WR 10138. 
[a] Statute construed.—Re Din- 


nick, 28 Ont. L. 52,,11 DomLR 509 
[allowing app 26 Ont. L. 551, 3 Ont 
WN 1463, 22 OntWR 546 (dism app 
3 OntWN 1061, 21 OntWR 897)]. 

Building regulations based 
nae considerations see 

17. Ind. T.—In re ene aah, ond: 
T, 528, 61 SW 992. 

La.—New Orleans y. Danneman, by 
La. Ann. 1093, 25 S 981. 

Md.—Bostock v. Sams, 95 Md. 400, 
52 A 665, 98 AmSR 394. 

Minn.— State v. Starkey, 49 Minn. 
503, 52 NW 24. 

N. J.—Hubbard v. Paterson, 
N. J. L. 310, 46°>AmR 772. 

Oh.—Bedford v. Tarbell, 10 OhS& 
CP 337, 7 OhNP-: 411. 

Wis.—Smith v. -Milwaukee Build- 
ers’, etc., Exch., 91 Wis. 360, 64 NW 
1041, 51 AmSR 912, 30 LRA 504. 


on 
infra 


45 


Whenever the own- 
er’s right to pursue his own plans in building, al- 


(1) Has the corporation power to 
forbid the contemplated erection, alteration, or re- 
(2) Has it lawfully exercised the power 
by enacting a prohibitory ordinance?'® An affirma- 
tive answer to both questions is essential to sustain 
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it is determined | construction.?° 


[a] The division of the city of 
Philadelphia into rural and urban in- 
spection districts (1) related to the 
duties of inspection only, and had 
no application to the enforcement of 
penalties for violation of building 
regulations. Singer y. Philadelphia, 
112 Pa. 410, 4 A 28, (2) The word 
“rural” is not construed as in the 
Tax Act of 1854. Whenever the 
neighborhood is so compactly built 
up as to give it the character of 
the built-up portion of the city, the 
building inspection will apply and he 
enforced. Hancock v. Thayer, 10 
Phila.’(Pa.) 25. (8) The division of 
the city of Philadelphia into rural 
-and urban inspection districts by the 
act of May 7, 1855, relates to the per- 
formance of the duties of the build- 
ing inspectors, and the act of April 
21, 1855, prescribing penalties for 
violating building laws, contains no 
such distinction, and applies equally 
to both kinds of districts. Singer v. 
Philadelphia, 112 Pa, 410, 4 A 28. 

Scope of powers generally see 
supra § 185. 

18. Hasty v..Huntington, 105 Ind, 
540, 5 NE 559; State v. Rice, 97. N. C. 
421, 2 SE 180; Sioux Falls v. Kirby, 
6 S. D. 62, 60 NW 156, 25 LRA 621; 
Smith v. Milwaukee Builders’, etc., 
Exch., 91 Wis. 360, 64 NW 1041, 51 
AmSR 912, 30 LRA 504 

Prohibition generally See supra § 
250. 

19. New York v. Williams, 4 E, D. 
Smith 516 [aff 15 N. Y. 502]. 


20. See Com. vy. Prescott, Thach. 
Cr Mass;)' ,5075,_ Com. Sayers Cutler, 
Thach. Cr. (Mass.) 187; Willow 


Springs v. Withaupt, 61 Mo. A. 275; 
Philadelphia v. Neumann, 16 Phila. 
(Pa,)..99,, 13 ;WklyNCiAll And see 
also Statutes [36 Cyc 1102 et seq]. 

21. .See supra § 185. 

22. Ark.—Paris v. Hall, 131 Ark. 
104, 198 SW 705. 

Fla.—Wyeth v. Whitman, 72 Fla. 
40, 72 S 472. 

Mass.—Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168; 
Winthrop v. New England Chocolate 
Co., 180 Mass. 464, 62 NE 969; New- 
ton. V. Belger, 143 Mass. 598, 10 NE 
464. 

Mich.—L. A. Thompson Scenic R. 
Co. v. McCabe, 211 Mich. 133, 178 NW 
662. 

Tex.— Ex p. Heidleberg, 51 Tex. Cr. 
581, 103. SW 395. 

Ont.—Reg. v. Copp, 17 Ont. 738; 
Toronto v. Elias Rogers Co., 31 Ont. 
L. 167, 6 OntWN 146, 19 DomLR 75. 

23. Ark.—Little Rock v. Pfeifer, 
169 Ark. 1027, 277 SW 883. 

Cady: —Pacific Palisades Assoc: v. 
Huntington Beach, 196 Cal. 211, 237 
P 538, 40 ALR 782; In re White, 195 
Cal, 516, 234 P 396. 

Del.—Wilmington vy. Turk, (Ch.) 
129 A512; 

Ga.—Smith v. Atlanta, 161 Ga. 769, 
132 SE 66. 


Ill.—Aurora v. Burns, 319 Ill. 84, 
149 NE 784. 
Mass.—Goldstein v. Conner, 212 


Mass. 57, 98 NE 701. 

N.-J.—Vernon v. Westfield, 98 N. 
J. L. 600, 124 A 248; Romar Realty 
Co. Vv. Haddonfield, 96 N. J. L. 117, 
114 A 248; Loretto Realty Co. v. 
Bigelow, (Sup.) 133 A 414; E. & M. 
Land Co. v. Newark Bd. of Adjust- 
ment, (Sup.) 133 A 413 [foll BH. & M. 
Land Co. v. Newark Bd. of Adjust- 
ment, (Sup.) -183 A 414]; Tenez 
Constr. Corp. v. Garner, (Sup.) 133 A 
396; Rudnevitz v. Bigelow, (Sup.) 


the municipal authority.?® 
the courts employ the familiar canons of statutory 
Following the general rules?! the 
power must be exercised within its seope.?? 
ing regulations must have the tendency to promote 
the health, safety, or general welfare,?* and must 
be reasonable and not arbitrary.?4 


t 
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To decide the question 


Build- 


Regulations 


133 A 174; Hench y. East Orange, 
(Sup.) 180 A 363; Sonntag v. Schmidt, 
(Sup.) 180 A 361; Summit Porcelain 


Co., Inc. v. Summit Bd. of Adjust-. 
ment, (Sup.) 129 A 819; Reimer v. 
Dallas, (Sup.) 129 A 390; Plymouth 


v. Bigelow, (Sup.) 129 A 203. 

N. Y.—lIsenbarth v..Bartnett, 206 
App. Div. 546, 201 NYS 383 [aff 237 
N. Y. 617 mem, 143 NE 765 mem]; 
Utica v. Hanna, 202 App. Div. 610, 
195 NYS 225; Melita v. Nolan, ues 
Misc. 345, 213 NYS 674; Peo. va 
Kerner, 125 Misc. 526, 211 NYS 470; 
Hecht-Dann Constr. Co. v. Burden, 
124 Mise. 632, 208 NYS 299; Syracuse 
v. Snow, 123 Misc. 568, 205 NYS 785; 
Peo. v. Roberts, 90 Mise; 4389, 153 
NYS 143; Buffalo v. Kellner, 90 Mise. 
407, 153 NYS 472. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; Meade v. Cincinnati, 
14 Oh. A. 412. 

Porto Rico.—Ponce y. Vendrell, 28 
Porto Rico 306. 

R. I.—Providence v. Stephens, 133 
A 614. 

Tenn.—State v. Newton, 
Civ, A. :93. 

Tex.—Spann yv. Dallas, 111 Tex. 350, 
235 SW 513, 19 ALR-1387; San An- 
tonio v. Salvation Army, (Civ. <A.) 
127 SW 860. 

Alta.—Rex v. Chisholm, 15 WestLR 
650. 

24. U. S.—Terrace Park vy. Errett, 
12. F..(2d) 240. 

Ark.—Little Rock v. Pfeifer, 169: 
Ark. 1027, 277 SW 883. 

Cal.—Pacifie Palisades Assoc, vy. 
Huntington Beach, 196 Cal. 211, 237 
P 538, 40 ALR 782; In re White, 195 
Cal, BLG, 234 P 396; Ex p. Kordoulis, 
27 Cal. A. 4,148 P 300, 

Colo.— Willison v. Cooke, 54 Colo. 
=) 130 P 828, 44 LRANS 1030. 

a.—Morrow v. Atlanta, 162 Ga. 
208, *T33 SE 345. 

Ill.— Aurora v. Burns, 319 Ilk, 84, 
149 NE 784; McCray v. Chicago, 292; 
Tll. 60, 126 NE 557. 

Ky.—Covington v. Summe, ete., Co., 
210 Ky. 520, 276 SW 534; Bloomfield 
v. Bayne, 206 Ky. 68, 266 SW 885; 
Tilford v. Belknap, 126 Ky. 244, 103 
SW 289, 31 KyL 662, 11 LRANS 708. 

La.—State v. Harrison, 161 La. 218, 
108 S 421. 

Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. } 

Mass.—Goldstein v. Coner, 212 
Mass. 57, 98 NE 701; Com. v. Malet; 
sky, 203 Mass. 241, 89 NE 245, 24 
LRANS 1168. 

Mo.—Corrigan v. Gage, 68 Mo. BA, 

Nebr.—State v. Edgecomb, 108 Nebr. 
859, 189 NW 617, 27 ALR 487. 

N. J.—Dorison v. Saul, 98 N. J. 
112, 118 A 691; Levy v. Mravlag, ¥6 
Noi ha 367, 115A 350; Rudensey v. 
Senior, (Sup.) 133 A 777; Oxtorde 
Constr. Co. v. Orange, (Sup.) 133 A 
477; Loretto Realty Co. v. Bigelow, 
(Sup.) 133 A 414; EK. & M.: Land Co, v; 
Newark Bd. of Adjustment, (Sup.) 
133. A 413. [foll BE: & M. Land Co. vy 
Newark Bd. of Adjustment, (Sup.) 
133 A 414]; Klein v. Jersey City, 
(Sup.) 132 A 502; Plymouth v. Bige- 
low, (Sup.) 129 <A. 2038;- Prince vi 
Montelair Bd. of °Adjustment, (Sup.). 
129 A 128; Losick vy. Binda, (Sup.): 
128 A 619; Nelson Bldg. Co. v. Binda, 
(Sup.) 128 A 618; Rosenberg v, Shean, 
hs Niaroe ae AO, ea Aj, £O19% 

N. Y.—Barker v. Switzer, 209 App. 
Div.. 151, 205 NYS 108 [app dism 238 
N. Y. 624 mem, 144 NE 918 mem]; 
Isenbarth v. Bartnett, 206 App. Div; 
546, 201 NYS 383 [aff 287 N. Y..617 


3 Tenn: 
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have been sustained in regard to yards,?° excava- 
ions,2° floor openings and railings,?’ and leaders 
for conducting water from roofs of buildings.”* 

Statutory building regulations of general applica- 
tion are followed and allowed only “when the busi- 
ness. to be conducted therein is lawful, 
subject in this respect to the police powers con- 
ferred on municipal corporations.”°% 

The height of buildings may be prescribed within 
reasonable bounds,?® but such regulations, follow- 
ing the general rule,2° must have some tendency 
to promote the health, safety, or general welfare.*+ 
The authority conferred on a municipal corporation 
to limit the height of buildings is held not to au- 
thorize regulations compelling “the erection of build- 


ings of a prescribed height.*? 


[§ 358] (2) Retroactiveness; Existing Buildings 
It is within the 
power of the legislature to enact building regu- 


or Structures—(a) In General. 


mem, 143 NE 765 mem]; Utica _ v. 
Hanna, 202 App. Div. 610, 195 NYS 
225; Hecht-Dann Constr. Co. v. Bur- 
den, 124 Misc. 632, 208: NYS 299; 
“Syracuse v. Snow, 123 Misc. 568, 205 
NYS 785; Willerup v. Hempstead, 
120 Misc. 485, 199 NYS 56; Peo. v. 
Ginabury, 209 NYS 126. 

‘N. C.—State v. Tenant, 110 N. C. 
609, 14 SE 387, 28 AmSR 716, 15 LRA 


N. D—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

Oh.—Meade v. Cincinnati, 14 Oh. A, 
412; Tenbusch Realty Co. v. Vorce, 
29 Oh. Cir. Ct.’ 145. 

Pa.—Kneedler v. Norristown, 100 
Pa. 368. 45 AmR 384; Com. v. Corson, 
36 ‘Pa. Super. 7. 

R. I.—State v. CAE RE 


Crepeau, 
340, 71 A 449. 


Tenn.—State v. Newton, 3 Tenn. 
Civ. A. 93. 
Tex.—San Antonio v. Salvation 


Army, (Civ. A.) 127 SW 860; Ex p. 
poked a 51 Tex Cri58d 5. 103) Siw: 
~Ont.—Cridland v. Toronto, 48 Ont. 
L. 266, 55 DomLR 384; Orpen v. Rob- 
erts,'26 OntWN 367 [app dism 26 Ont 
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WN 401 (app dism [1925] Can. S. C. | 


364, [1925] 1 DomLR 1101)]; Re 
Cheeseworth, 20 OntWN 186. 
‘ {a] Irrespective of materials 


used—An ordinance which provides 
that no person shall erect, add to, or 
generally change any building, with- 
out first obtaining the permission of 
the board of aldermen, is void in 
prohibiting the erection of buildings, 
irrespective of the materials to be 
used. State v. Tenant, 110 N. C. 609, 
14 SE 387, 28 AmSR 715, 15 LRA 423. 

-Reasonableness of regulations gen- 
orily. see Supra § 229, 

‘25. .Oxford Constr. Co, v. Orange, 
(N. J. Sup.) 133 A 477. 

-[a] By force of statute no tene- 
ment house can be erected without a 
yard ‘Space. Peo. v. Crain, 47 Misc. 
281;'95 -NYS 906 [aff 107 "App. Div. 
616 mem, 95 NYS 1164 mem]. 

‘26, Bergen War eee Amusement 
Co., 95 ‘Misc.- 647, 159 NYS 935 [aff 
178 App. Div. 400, 4165 NYS 348 (aff 


226 N. Y. 665 mem, 123 NE 855 
them) ]. 
- 27. New York v. Williams, 15 N. 


Y¥. 502 faff 4 E. D. Smith 516]. 

28. New York Fire Dept. v. Wen- 
dell, 13 Daly (N. Y.) 427 (under L. 
(1885] c 456 § 22, requiring buildings 
to be kept provided with metallic 
leaders for conducting the water 
from the roof, and, that in no case 
shall the water from the leader be 
allowed to flow on the sidewalk, but 
shall be conducted by pipes to the 
séwer, an owner of a building erected 
prior to such act, who permits water 
from the roof to be discharged from 
the mouth of the leader on the pub- 
lic highway, is liable to the penalty 


' both 


and are 


active effect.®® 


Tunerce for the violation of such 
act 

eave. Gulf Refining Co. v. Mc- 
Kernan, 179 N. C. 314, 102 SE 505. 


Police powers generally see supra 
00. 


29. Me.—In re Opinion of Justices, 
124 Me. 501, 128 A 181. 

Md.—Cochrane v. Preston, 108 Md. 
220, 70 A 113, 129 AmSR 4382, 23 
LRANS 1168, 15 AnnCas 1048. 


N: SJ —Oxford~ ‘Constr. Co.” —y¥: 
Orange, (Sup.) 133 A 477. 
Oh.—Pritz v. Messer, 112 Oh. St. 


628, 149 NE 30; State v. Cunningham, 


OT On. St, A805 119". NB yoGdk i erERAS 
1918D 700. 

Wash.—Bebb v. Jordan, 111 Wash. 
73, 189 P 553, 9 ALR 10385. 


[a] By statute.—Williams v. Bos- 
ton, 190 Mass. 541, 77 NE 509. 

[b] Statute imposing liability for 
injury.—The legislature may impose 
upon a municipal corporation lia- 
bility for injury suffered by a prop- 
erty owner by’ reason of a_ state 
statute limiting the height of build- 
ings which may be erected on the 
property. Williams v. Parker, 188 
U. S. 491, 238 SCt 440, 47 L. ed. 559. 


30. See supra § 228. 

S31. State v. Stahlman, 81 W. Va. 
335, 94 SE 497, LRA1918C 77. 

82. Dorison v. Saul, 98 N. J. L. 


112, 118 A 691. 

[a] “The use of the word ‘limit,’ 
in the title and body of the 
statute, is significant. The word, it 
seems to us, is used in the sense of 
abridge, confine and restrict. Fol- 
lowed by the word ‘height,’ it is clear 
that the only power given to thé 
municipality is that of fixing a height 
above which a building shall not be 
erected. This construction is sup- 
ported by the statute itself, as the 
statute expressly states that such 
regulation shall be designed to secure 
safety from fire and other dangers 
and to promote the public health and 
welfare, &c. Two-story buildings are 
certainly no more subject to fire haz- 
ards than three-story buildings. 
Neither is the public health or wel- 
fare the better conserved by the erec- 
tion of three-story buildings than 
two-story buildings. 'The prohibition 
of the erection on the relator’s land 
of two-story buildings is not, we 
think, a power which is given by the 


statutes the defendants invoke.” 
Dorison v. Saul, 98 N. J. L. 112, 115, 
118 A 691. 


33. See Constitutional Law § 426 
text and notes 98, 99, 


34. See infra text and note 37 et 
seq. 

85. See infra § 360. 

36. See supra § 201. 


37. Williams v. Chicago, 266 Ill. 
267, 107 NE 599, AnnCas1916B 514; 
Clarke ‘v.. Chicago, 159 Ill. - Ac .20% 
Coffin v. Blackwell, 116 Wash. 281, 


I§§ 357-358 


lations applicable to buildings erected before the 
enactment of the regulation.®* 
retroactiveness of municipal building regulations 
may be viewed from two standpoints: (1) Whether 
the municipal corporation may enact building regu- 
lations having a retroactive effect.*+ 
the particular regulation is intended. to have a retro- 
The police power of municipal cor- 
porations is a continuing one;*° and in the exercise 
of that power municipal corporations may adopt 
ordinances and regulations in regard to buildings 
having a retroactive effect so as to affect buildings 
or structures theretofore built;?7 as for instance, to 
compel a building owner to make necessary changes 
to reduce the fire hazard of a structure erected 
prior to the passage of the ordinance.** 
poration may do so, even though the owner had 
complied with the regulations in force at the time 
the structure was built.2® The power to regulate the 


The subject of the 


(2) Whether 


The cor- 


199 P 239; Seattle v. Hinckley, 40 
Wash. 468, 82 P 747, 2 LRANS 398. 
38. Williams v. Chicago, 266 Ill. 


267, 107 NE 599, AnnCas1916B 514; 
Coffin v. Llackwell, 116 Wash. 281, 
199 P 289; Seattle v. Hinckley, 40 
Wash. 468, 82 P 747, 2 LRANS 398. 
See Russell v. Fargo, 28 N. D. 300, 
148 NW 610 (“It must be remembered 
also that a very different rule applies 
to buildings erected before the enact- 
ment of the ordinance fixing the fire 
limits, from that applicable to those 
erected subsequent to the passage of 
such ordinance’’). 

39. Williams v. Chicago, 266 Ill. 
267, 107 NE 599, AnnCas1916B 514; 
Clarke v. Chicago, 159 Ill. A. , 20; 
Seattle v. Hinckley, 40 Wash. 468, 82 
P 747, 2 LRANS 398. 

[a] Reason for, and discussion of, 
rule.—‘‘There is no merit in the con- 
tention that the respondent had any 
inherent or vested right because he 
had complied with the law existing 
at the time he built. There is no 
such thing as an inherent or vested 
right to imperil the health or impair 
the safety of the community. But to 
be protected against such impairment 
or imperilment is the universally 
recognized right of the community in 
all civilized governments—a protec- 
tion which the government not only 
has a right to vouchsafe to the citi- 
zens, but which it is its duty to ex- 
tend in the exercise of its police 
power. When the subject of legisla- 
tion is a proper subject of such exer- 
cise, as in this case it undoubtedly is, 
private rights are always held Sub- 
servient te the public weal, and the 
legislature must be the judge of the 
propriety or extent of the remedy. 
The object of this ordinance was to 
protect persons from fire, and while it 
is agreed that the fire escape already 
existing was in working order, it is 
also stipulated that it was not as 
convenient or safe for use as the 
stairway provided for by the ordi- 
nance. The people have a right to 
the safest method that can be found 
and determined by the legislature. 
Conditions in cities in relation to 
buildings are constantly changing. 
Dangers from fire are increasing by 
reason of the change in the construc- 
tion of buildings, and for many other 
reasons which might be conceived. 
In addition to this, mechanical 
science is making known safeguards, 
apparatus, and methods of extinguish 
ing fires which were not known be- 
fore. Theaters and other public 
buildings are built with certain kinds 
and characters of fire escapes, which 
in emergencies are found to be faulty, 
and not the best that could be used. 
It would be a sad commentary on the 
law if municipalities were’ powerless 
to compel the adoption of the best 
methods for protecting life in such 
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‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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use of buildings or structures does not include the 
power to prohibit the erection of a building or 
structure lawfully being constructed and not itself a 
nuisance.*° It has been held that a building having 
been lawfully erected before its locality was in- 
cluded within the fire limit could not, merely be- 
cause of wooden construction, be condemned as a 
nuisance.*t 

[§ 359] (b) Repair and Rebuilding. As a general 
rule municipal corporations may exercise a reason- 
able control over the making of repairs or altera- 
tions of buildings,#? and may prevent alterations 
and repairs which will create nuisances.*® This 
may be done in the exercise of their police pow- 
ers.*# The corporation may prevent a complete re- 
newal of certain structures;*? may prohibit the 
repairing or alteration of certain buildings unless 
it is done with certain specified materials;4#® may 
prohibit the rebuilding of wooden buildings when 
such are destroyed to the extent of a designated 
percentage ;*7 and may require fire proofing on re- 
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cent.*8 Building regulations may provide that, in 
the case of any building existing at the time of the 
regulation, no change of occupancy or use may 
be made that brings it within some special pro- 
visions of the building ordinances, until plans are 
filed and the building altered to conform to the 
requirements of such special provisions, and the 
issuance of a certificate of approval by a desig- 
nated official.49 

Limitations of rule, Municipal regulations deal- 
ing with the repairs of existing buildings, following 
the general rule,°° must be reasonable.®t The cor= 
poration cannot, at least without express statutory 
authority, enforce a general and sweeping prohi- 
bition of all repairs.°2 The regulation must. fall 
within the scope of the power.>? Under the power 
granted by some statutes it has been held that the 
corporation has no power to prohibit the mere re- 
pair of buildings. The power to regulate the 
erection of buildings does not confer power to regu 
late mere alterations or repairs in existing build- 


newal of roofs damaged more than a specified per 


cases, simply because the confessedly 
faulty method in use was the method 
provided by law at the time of its 
construction. The changing of fire 
escapes is only an incident in the 
expense of the construction or repair 
of a building.” Seattle v. Hinckley, 
40 Wash. 468, 471, 82 P 747 [cit Coffin 
v. Blackwell, 116 Wash. 281, 199 P 
239, 242]. : 

[b] Rule applied—(1) Fire es- 
capes. Seattle v. Hinckley, 40 Wash. 
468, 82 P 747, 2 LRANS 398. (2) 
Theaters. Clarke v. Chicago, 159 Ill, 
A. 20. 

40. Ley v. Cash, 12 OhNPNS 523. 

Nuisances g y see infra § 519. 

41. Crossman v. Galveston, 112 
Tex. 303, 247 SW 810, 26 ALR. 1210 
foverr (Civ. A.) 204 SW 128]. Contra 
Defferari v. Galveston, (Tex. Civ. A.) 
208 SW 188. 


42. Cal.—Ex p. Fiske, 72 Cal; 125, 
13 P 310. ft 

Tll.—King v. Davenport, 98 Ill. 305, 
38 AmR 89. 


Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind, 201, 28 NE 434, 28 
AmSR 185, 13 LRA 481. 

Iowa.—Shenandoah v. Replogle, 198 
Iowa 423, 199 NW 418. 

Mich.—Brady v. Northwestern Ins. 
Co., 11 Mich. 425. 

N. J.—Myers v. State, (Sup.) 132 A 
335. 

re Mt. Vernon First Nat. Bank Vv. 
Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 13 LRA 481. 

Nuisances generally see infra § 519. 

44, Mt. Vernon First Nat, Bank v. 
Sarlls, 129 ot NE 434, 28 

SR 185, 13 
Was. Paris v. Hall, 131 Ark, 104, 198 
SW 705. 

[a] The power to regulate the 
pbuilding of houses carries with it, 
impliedly, the power to prevent com- 
plete renewal of a structs so as to 

nvert the house into a new one. 
Pate vy. Hall, 127 Ark. i104, 198 SW 
ae. King v. Davenport, 98 Ill. 305, 
38 AmR 89; Shenandoah v. Replogle, 
198 Iowa 423, 199 NW 418. 

47. State v. Shannonhouse, 166 N. 
C. 241, 80 SE 881; De Von v. Oroville, 
120 Wash, 317, 207 P 2381. 

[a] An authorization to repair 
and make a house inhabitable does 
not contravene or modify the appli- 
cation of an ordinance prohibiting 
the erection of wooden buildings 
within fire limits. Houlton v. Tit- 


comb, 102 Me. 272, 66 A 733, 120 
AmSR 492, 10 LRANS 580. 

“4g. Myers v. State, (N. J. Sup.) 
132 A 335, 


Fire regulations generally see infra 
439. as F 
; Peo. v, Miler, 166 NYS 370. 


ing’s.°5 


50. See supra § 229, 

51. Mt. Vernon First Nat. Bank v. 
Sarlls, 129 Ind, 201, 28 NE 434, 28 
AmSR 185, 13 LRA 481. 

{a} Rule applied.—An ordinance 
which absolutely prohibits the alter- 
ing or repairing of all frame or 
wooden buildings within the fire 
limits in all cases where the cost of 
altering or repairing will equal or 
exceed three hundred dollars is in- 
valid. Mt. Vernon First Nat. Bank v. 
Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 18 LRA 481. 

52. Mt. Vernon First Nat. Bank v. 
Sarlls, supra; Crossman v. Galveston, 
112 Tex. 303, 247 SW 810, 26 ALR 
1210. 

[a] Discussion of rule.—‘‘The sec- 
tion of ordinance in question, if valid, 
absolutely prohibits the altering o1 
repairing of all frame. or wooden 
buildings within the fire limits in all 
cases where the cost of altering or 
repairing will equal or exceed three 
hundred dollars. It makes no differ- 
ence what material is to be used in 
making the repairs, or what the effect 
may be on the building. Repairing 
with fire-proof material is equally 
prohibited with repairs from danger- 
ous and inflammable material. A re- 
pair which would tend to diminish 
danger falls under the ban equally 
with those the tendency of which 
would inevitably increase it. It 
makes no _ difference whether the 
building was erected before or after 
the establishment of fire limits, or 
what its value is. Its value may be 
trifling. It may be a mere wreck or 
remnant, which three hundred dollars 
would practically rebuild, or it may 
be valuable, worth many thousands 
of dollars, and the cost of the re- 
pairs, although three hundred dollars 
or more, relatively insignificant. It 
may also be that no other building is 
near it to be affected or endangered. 
As we have heretofore said, we do 
not doubt that cities may exercise a 
reasonable control over the making 
of repairs to buildings, and may pre- 
vent alterations and repairs which 
would create nuisances. This they 
ean do even in the absence of statu- 
tory authority, in the exercise of the 
police power. And where fire limits 
are established they may doubtless 
prevent the repair of a wooden build- 
ing within such limits, when to re- 
pair would practically be to rebuild, 
whether such repairs would create a 
nuisance or not. They can not, how- 
ever, at least without express statu- 
tory authority, enforce a _ general, 
Sweeping prohibition of all repairs. 
Whether a statute attempting to con- 
fer such power would be constitu- 
tional we need-not, of course, decide 


The power to prohibit the reconstruction 


in this case, but a consideration of 
some of the possible effects of such 
an ordinance may well suggest ‘a 
query of that character. To repair 
a building means simply to restore’it 
to a sound condition. The natural 
and probable effect of repairing, if 
carefully done, would be to diminish 
danger, instead of to increase it.’ Cer 
tainly a building so much injured or 
otherwise out of repair as to require 
three hundred dollars to repair. it. is 
more likely to endanger the public 
and surrounding property than if put 
in proper repair. If it is lawful to 
maintain it without repairs, how can 
the police power afford any justifica+ 
tion for a refusal to allow its owner 
to remedy the effects of accident or 
decay and restore it to a sound condi+. 
tion? To hold that this was a. proper 
exercise of the police power would 
be to pervert entirely the use of that 
power which is designed to’ protect 
Society and prevent the doing :of 
things inimical to its well-being; 
Such an ordinance might in .many 
cases compel the owner of valuable 
property to stand by and allow it to 
become valueless, and a nuisance, 
without the power to prevent it, »The 
accidental destruction or removal of 
a roof, which it would cost three -hun« 
dred dollars to replace, might thus 
reduce valuable property to the cont 
dition of a mere heap of material. :It 
is not simply a restraint on a noxious 
or improper use of property by. its 
owner, but prohibits him doing that 
which alone will in many cases save. 
his property from becoming a noxious 
and dangerous thing. Instead of re-= 
straining him from so using it as to 
make it pernicious to his neighbors, 
it would compel him by inaction to 
allow it to become and remain so,. It 
might unquestionably, in many cases, 
amount to a taking of the property. 
ef the citizen without due process: of 
law, and without the sanction of that 
overriding necessity by virtue of. 
which at times the right of the indi- 
vidual may be sacrificed for the pub-=i 
lic good.” Mt. Vernon First Nat. 
Bank v. Sarlls, 129 Ind. 201, 209, .28 
NE 434, 28 AmSR 185, 13 LRA 481,.- 
baba re tee generally see supra § 

53. See cases 
tion, , 

Scope of powers generally 
supra § 185. Seager 

54. Paris v. Hall, 131 Arki: 104, 
198 SW 705; ‘Com. v. Hayden, 211: 
Mass. 296, 97 NE 783; Reg. y:.On: 
Hing oh Bil Cik Ptts Wistesin Resiuye: 
Howard, 4 Ont. 377. na ott 

55. Com. v. Hayden, 211 Mass. 296, 
97 NE 783; Reg.-v. On Hing, 1B. C. 
Pt. I1 148. bay 


passim this sec+ 


see 
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of a building with the same’or similar materials 
confers no power to prohibit the necessary repairs 
of such building with the same kinds of materials 
used in the original construction.°® 

{§ 360] (8) Construction and Violation of Regu- 
lations. While it has been said that regulations 
relating to buildings are in derogation of the com- 
mon law,°? and penal,®* must be strictly construed,*? 
and cannot be enlarged by implication, it also is 
held that building regulations enacted for the pro- 
tection of the public health should be lberally con- 
strued.* The rule of liberal construction does 
not do away with the fact that defendant must: be 
shown to have violated the ordinance or regula- 
tion ;°? and in this connection it is necessary to keep 
in mind that there is a distinction between the 
power of the municipal corporation to enact the 
particular building regulation and whether the act 
complained of constitutes a violation of the regu- 
jation enacted in pursuance of that power.®? No 
fixed rule can be laid down as to what constitutes 
violations of building regulations;** it is a matter 
of construction.©© This is particularly true as to 
what constitutes building, erecting, or construction 
of a building or structure, some cases holding that 
‘“erect’’ or ‘‘build’’ does not inelude rebuilding, 
addition, removal, or conversion,®® and that repair 
is not the equivalent of change, rebuild, or addi- 
tion,®? but other cases holding that any material 


{a] Reshingling of roof.—A stat-| 272, 66 A 733, 


MUNICIPAL CORPORATIONS 


120 AmSR 492, 
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change in the structure, either in- substance or ap- 
pearance, is an erection or building.®* If a buiid- 
ing be so changed in plan, structure, dimensions, 
and general. appearance that it might, according to 
the common understanding, be called, in common 
parlance, a new building, then it may ‘be deemed a. 
violation of an ordinance or regulation forbidding 
its erection or construction.°® But a repairing or 
remodeling, without clearly or substantially chang- 
ing the character or appearance of the structure, is 
not a violation of such ordinance. A regulation 
that repairs to the roof of any building within 
fire limits shall be with noninflammable material 
applies only to such repairs as affect the fire risk ;"* 
and the substitution of a few new wooden shingles 
for a like number of old ones to stop leaks is not 
within the regulation.7* The decisions agree that 
completion of the structure is not essential to the 
offense, but that the law is violated when the build- 
ing has proceeded so far as by actual erection to 
demonstrate the doing of the act forbidden;** but 
that plans approved are not equivalent to work be- 
gun;"* and that any material departure from the 
terms imposed by the ordinance will constitute a 
violation thereof.7> A: compliance with a previous 
by-law is no excuse for noncompliance with a new 
building regulation.”® 

Retroactive operation. There is a general pre- 
sumption that such regulations or ordinances are 


10 35 N. J. L. 


ute authorizing certain municipali- 
ties, for the prevention of fire, to 
regulate the inspection, 
construction, alteration, and use of 
buildings, does not authorize an ordi- 
nance prohibiting reshingling of a 
roof, since the section does not com- 
vrehend repairs, the word “construc- 
tion” being used to mean the erection 
of a new building or an addition to 
an old one, the word “alteration,” to 
denote a change or substitution in 
ane particular part of a building for 
a building different in that particu- 
lar, the word “use” indicating the 
purpose for which the building may 
be occupied, and the word “materials” 
being a word of general signification, 
and necessarily ancillary to the other 
more definite terms employed in the 


statute. Com. v. Hayden, 211 Mass. 
296, 97 NE 783. 
56. State v. Schuchardt, 42 La. 


Ann. 49, 7S 67. 

{a] Discussion of rule.—‘“‘The 
question presented for discussion is, 
whether the power conferred ... in- 
cludes the authority to forbid neces- 
sary repairs to such buildings with 
the same kind of materials used in 
the original construction? If repairs 
and reconstruction were synonymous 
terms, the power would undoubtedly 
be included. But a very wide differ- 
ence exists between the meaning of 
the two terms; and besides, the ordi- 
nance does not only forbid the repairs 
af the building, but even of a portion 
of the same. In the legislative enact- 
ment no reference is made to repairs, 
and the power therein conferred is in 
terms restricted to the prohibition of 
the reconstruction of a former 
wooden building with the same or 
similar materials. The reconstruction 
of a building presupposes a previous 
destruction or demolition of such 
building, and in such a case the 
operation could in no sense be deemed 
or said to be a repairing of such 
building, for the repairing of a build- 
ing must, in the very nature of 
things, presuppose the contempo- 
raneous existence of the building.” 
State v. Schuchardt, 42 La. Ann, 49, 
BL SoG: 

57. Houlton v. Titcomb, 102 Me. 


materials, | 


LRANS 580. 

58. Montgomery v. Louisville, etce., 
R. Co., 84 Ala. 127, 4 S 626; Tuttle v. 
State, 4 Conn, 68. 


59. Ala.—Montgomery v. Louis- 
ee etec., R. Coy~84. Ala. 127, 4 8S 
6 


Conn.—Pratt v. Litchfield, 62 Conn. 
112, 25 A 461; Tuttle v. State, 4 Conn. 
68; Booth v. State, 4 Conn, 65. 
eae ae v. Webster, 108 Ill. 

Me.—Houlton vy. Titcomb, 102 Me. 
272, 66 A 733; 120 AmSR 492, 10 
LRANS 580. 

Mich.—Brady v. Northwestern Ins. 
Co., 11 Mich, 425. 

Ont.—Reg. v. Howard, 4 Ont. 377. 

60. Houlton vy. Titcomb, 102 Me. 


272, 66 A 738, 120 AmSR 492, 10 
LRANS 580. 
61. New York v. Alheidt, 180 App. 


Div. 434, 167 NYS 1045. 

62. Mayville v. Rosing, 19 N. D. 
98, 123 NW 393, 26 LRANS 120. 

63. Mayville v. Rosing, supra. 

64. Mayville v. Rosing, supra. 

65. Mayville v. Rosing, supra. 

[a] Building construction statute 
construed.—Chester v. Wunderlich, 24 
Pa. Dist. 125. 

[b] Regulations held not applica- 
ble.—McCormick v. Toronto, 54 Ont. 
L. 603, 25 OntWN 155;.Toronto v. 
Foss, 27 Ont. L. 612, 4 OntWN 597, 
10 DomLR 627; Toronto v. Stewart, 
4 OntWN 1927, 24 OntWR 323, 10 
DomLR 193; Holden v. Ryan, 4 Ont 
WN 668, 28 OntWR 961, 10 DomLR 
90; Re Hobbs, 4 OntWN 31, 23 Ont 
WR 8, 6 DomLR 8. 

27 Conn. 332, 


66. Brown vy. Hunn, 

71 AmD 71; Booth v. State, 4 Conn. 
65; Daggett v. State, 4 Conn. 60, 10 
AmD 100. 

67. Stamford v. Studwell, 60 Conn, 
85, 21 A 101; Tuttle vy. State, 4 Conn, 
68. 

68. Brice’s App., 89 Pa. 85; Doug- 
lass. v. Com., 2 Rawle (Pa.) 262; 
Morrow v. Lancaster, 10 LancBar 
(Pa.) 198; Shultz v. Wireman, 4 Phila, 
(Pas). b2a. 

69. Ky.—Lovell v. Mt. Vernon, 215 
Ky. 148, 284 SW 1025. 

N. J.—Delione v. Long Branch 
Comrs.; 55 N.: J. L.) 108, 25 A; 274: 


Combs v. Lippincott, 
481. j : 


N. Y.—Fox v. Automatic Vaudeville 
Co., 140 App. Div. 926, 125 NYS 871; 
Brill v. Miller, 140 App. Div. 602, 
125 NYS 865. 

N. C.—State v. Lawing, 164 N. C. 
492, 80 SE 69, 51 LRANS 62. 


Pa.—Hanecock’s App., 115 Pa. 1, 7 
mare) Armstrong v. Ware, 20 Pa. 
70. Mayville v. Rosing, 19 N. D. 


98, 128 NW 393, 26 LRANS 120; Con- 
tas v. Bradford, 206 Pa. 291, 55 A 989. 

71. Seneca v. Cochran, 84 §S. C. 
279, 66 SE 288, 26 LRANS 124, 

72. Seneca v. Ccchran, supra, 

73. Com. v. Cutler, Thach. Cr, 
(Mass.) 137; Langdon v. New York 
Fire Dept. 17 Wend. (N. Y.)., 234; 
Philadelphia v. Coulston, 13 Phila. 
(Pa.) 182. 

74 New York v. Herdje, 68 App. 
Div. 370, 74 NYS 104. 


~ Rs Campion v. Buffalo, 8 NYSt 
[a] Building regulations held vio- 
lated.—Shreveport v. Dusis, 150 La. 


911, 91 S 294;.Weisberg v. Boatmen’s 
Bank, 280 Mo. 199, 217 SW 85; St. 
Louis v. Nash, 266 Mo. 523, 181 SW 
1145, AnnCas1918B 134; Weisberg v. 
Boatmen’s Bank, (Mo. A.) 251 SW 
393; State v. Cunningham, 97 Oh. St. 
130; 119 NE 361, LRAI1918D 700; 
Stewart v. Clark, 2 Pa. Dist. & Co. 
717; Schuler v. Blankenbury, 23 Pa. 
Dist. 485. 

{[b] Building regulations held not 
violated.—Teagan v. Keywell, 212 
Mich. 649, 180 NW 454; Perrine Ter- 
race Land Co. v. Brennan, (N. J. 
Sup.) 128 A 786. 

[ec] Requirement of entrance on 
street.—A house consisting of two 
stories, eight rooms in each, with 
separate flues and no cellar, the 
rooms being about ten feet square 
and opening upon a_ hallway, the 
hallway, aS well as one of the rooms, 
opening upon the street, is not an 
evasion of the act of April 21, 1851, 
requiring every dwelling house to. 
have an entrance on the street. In re 
Building Inspectors, 4 Pa. Co. 477. 

76. New York Fire Dept. v. Chap- 
man, 10 Daly (N. Y.) 377. 

Defenses generally see infra § 613. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. ; 


* 


§ 360] 


not intended to be retrospective in their operation.” 
However, if it is the intention of the governing body 
that they shall so operate, that intention governs,’® 
unless it is found to .be in contravention of some 
constitutional restraint or provision.’® 
ing regulations have been construed as not to op- 
erate retroactively so as to affect buildings or strue- 
tures already erected,®° or to prevent their being 
merely repaired,*! or to affect the completion of 
frame buildings already, commenced.*? 
lations have been held to apply not only to build- 
ings to be erected, but to those alre 


Particular building regulations. 


MUNICIPAL CORPORATIONS 


Some build- 


laws.88 
Other regu- 
terms 


ady erected.®° such 


A requirement 


of a front space of certain dimensions is satisfied 


77. DeWolf v. Field, 201 Il. A. 
542. f 

78. DeWolf v. Field, supra. 

79. DeWolf v. Field, supra 

so. Cal.—Maguire v. Reardon, 41 
Cal. A.»596, 183 P 303. 

Md.—Glenn vy. Baltimore, 5 Gill & 
J. 424: 

-Nebr.—Kerwin v. Thompson, etc., 


Co., 110 Nebr. 251, 192 NW 692. 

N. J.—Jackson v. Miller, 69 N. J. 
Eq. 182, 60 A 1019. 

N. Y.—Buffalo y. Chadeayne, 134 N. 
xe 168, 31 NE 448. 


Or.—Morton v. -Wessinger, 58 Or. 
801132 a ; 
81. Glenn -y. Baltimore, 5 Gill & 


J. (Md.) 424; penton v. Wessinger, 
58 Or. 80; 113 -P- T. 

82. Morton v. Wessinger, supra. 

83. DeWolf v. Field, 201 Ill. A. 
542; Mullins v. Nordlow, 170 Ky. 169, 
185 SW 825; New York v. Foster, 148 
App. Div. 258, 138 NYS 152 [aft 205 
N. Y. 593 mem, 98 NE 1100 mem]; 
New York v. Foster, 72 Misc. 67, 129 
NYS 620; New York Fire Dept. Vv. 
Wendell, 13 Daly (N. Y.) 427. 

[a] The fact that one had already 
dug the cellar and contracted for the 
materials and erection of a wooden 
building was held not to exempt him 
from. the operation of an ordinance 
forbidding the erection of such build- 
ing in certain lmits, including the 


site. Salem v. Maynes, 123 Mass. 
372. 

g4. Garrett v. Janes, 65 Md. 260, 
SCA Boon 


85. Philadelphia v. Brown, 9 Pa. 
Co. 670 

[a] ‘In Pennsylvania (1) the act 
of -April 21,. 1855, which requires 
that no new ‘dwelling house or other 
structure within the city of Phila- 
delphia shall front on any street, 
alley, or court which shall be of less 
width than twenty feet, and that 
every new dwelling house shall have 
an open space to it in the rear or at 
the side eaual to at least twelve feet 
square, cannot be evaded by building 
a house with an alley at the side, but 
so divided and arranged as to con- 
stitute in reality a row of houses, 
fronting on the alley. Hichel v. Zim- 
merman, 17 Phila. 290. (2) An alley 
eonnecting with the lot at its end, 
and having its main uses as a pas- 
sageway to another alley, cannot be 
included in computing the twelve feet 
square of open space as required by 
such act. Zimmerman v, Heid, 5 Pa. 
Co. 520. (3) “Front,” in the act, did 
not extend to a building which had 
its front on the main street, with a 
side on the alley, and the act did not 


include’ private alleys. Guarantee 
Trust, ete. Co. v. Philadelphia, 30 
Legint 240. (4) A building erected 


on a corner lot “fronts upon” both 
streets or alleys on which it bounds, 
and such streets or alleyS must be 
of the width required. Philadelphia 
vy. Michener, 10 Phila. 30. (5) A tene- 
ment divided by partitions into sey- 
eral separate buildings, one fronting 
on a street and the others on an 
alley of not. more than seven feet 
wide, with no space in the rear and 
‘only one of which has a side open 
space, is erected in violation of such 


emis i Schultz v. Doak, 4 Phila. 
86. See ‘cases infra this note, 


fa] Awnings.—Where a city ordi- 
nance provided that ‘no areas, steps, 
courtyards, or other projections, ex- 
cept show windows, not exceeding 
eighteen inches in width, and signs 
not projecting more than twelve 
inches from the house line shall here- 
after be built” on a certain street, it 
was held that a stationary orna- 
mental awning, projecting five feet 
from the house line, was within the 
inhibition of the ordinance. New 
York v. Otto Sarony Co., 42 Misc. 
547, 86 NYS 27. 

{[b] A building with a chimney 
and fireplace therein does not include 
a carriage house. Townsend v. Hoad- 
ley, 12 Conn, 541. 

[ce] Buildings having trussed 
roofs, such as churches, public halls, 
and the like, include a rolling mill 
with a trussed roof. Diamond State 
Iron Co. y.. Giles, 12 Del. 557, 11 A 
189, 8 A 368. 

{[d] Doorsteps. — An ordinance, 
providing that' doorsteps shall not 
extend more than four feet six inches 
into any footway of any street fifty 
feet wide or upward, or a propor- 
tionate distance in any street of less 
width, applies, not to the width of 
the street as platted, but to the width 
as physically opened. White v. Phila- 
delphia, 223 Pa. 5638, 72 A 856. 

[e] Erection on vacant land.—The 
prohibition of the Philadelphia ordi- 
nance of June 6, 1796, ‘for prevent- 
ing the erection of wooden buildings,” 
is not confined to the erection of such 
buildings on vacant land. Douglas iva 
Com., 2 Rawle (Pa.) 262. 

[ft] House, accidentally destroyed 
in part.—Under laws providing that 
no building or premises should be 
altered or enlarged without the con- 
sent of the selectmen, the owner of 
a slaughterhouse, which had been 
occupied as such prior to the passage 
of the statute, and a part of which 
had been accidentally destroyed by 
fire after the passage of such statute, 
may rebuild the part destroyed with- 
out consent of the selectmen. Water- 
town v. Sawyer, 109 Mass. 320. 

[g] Iron building.—A building 
constructed of wood, with its sides 
covered with sheet iron inside and 
out, was held not an iron building 
within an ordinance permitting the 
erection of iron buildings. Charles- 
ton v. Reed, 27 W. Va. 681, 55 AmR 
336. 

{h] Lot frontage.—An ordinance 
requiring buildings on residential lots 
to conform to specified lot frontage 
has been held applicable only to prin- 
cipal buildings and not to a plumbing 
shop on the rear of the corner lot 
after the dwelling had been erected 
facing the main street. Dallas v. 
Davis, (Tex. Civ. A.) 266 SW 544. 

{i] Making entrance from store to 
adjoining theater.—Where the prop- 
rietor of a store cuts a door in a 
partition wall between his store and 
the entrance of an adjoining theater, 
without applying for or obtaining a 
permit from the building inspector, 
he is properly convicted in the police 
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by such open space on any public place;84: but. it. 
must be entirely free from the building.®® 
are numerous cases dealing with the construction 
of particular building regulations.’¢ 

Particular terms and phrases. In construing terms: 
as used in regulations relating to building, construe-. 
tion, or repairing sometimes the courts have com- 
pared them*’ with their 
More particularly as directly applied to 
building regulations courts have had under econ- 
sideration the construction and interpretation of’ 
or 
‘* Any stovepipe used in any building,’’8® “being re-, 


There 


usage in mechanics’ len 


phrases as for  instance:: 


court of violating Building Regula- 
tions (1897) § 182, relating to theater 
entrances and their construction, and 
is also guilty of violating § 20 of the 
same regulations, which requires the 
building inspector to determine 
whether an intended repair to a build- 
ing is such as to require a formal 
permit. Mertz y. District of Colum- 
bia, 18 App. (D. C.) 4384. 

[j] Material alterations in a 
wooden building located within fire 
limits, so as to enlarge its dimen~’ 
sions, was within the provisions of: 
the New York act of April 9, 1923, 
providing for more effectual preven-' 
tion of fire in New York. . Peo. v.’ 
Marley, 2 Wheel. Cr. (N. Y¥.) 74. , 

{k] Painting walls and replacing. 
old boards is not reconstruction with- 
in purview of regulation requiring 
submission of plans to the depart-' 


ment of sanitation for apnroval.: Peov. 
v. Falcon, 27 Porto Rico 817. - ; 
[1] Placing brick wall around 


woceden frame.—Where an addition to: 
a building is constructed by erecting 
a wooden frame, and then placing a 
wall of brick around the frame, with 
piers and layers of brick, by Which’ 
the wall-is strengthened and the roof: 
supported, such addition is within the 
statute prohibiting the erection of 
wooden buildings, so as to secure the 
city of New Haven from damages by, 
fire. Tuttle v. State, 4 Conn. 68, 

[m] Straight glass front.—W here 
an ordinance prohibited the repair of 
frame buildings with materials or in 
a manner making them more ‘sus- 
ceptible to fire, the alteration of a’ 
straight glass front in a frame store 
building so as to make an alcove or 

vestibule entrance, and change of a, 
side composed of board siding to 
plate glass, was not a violation ‘of, 
the ordinance. O’Brien v. Louer, 158 
Ind. 211, 61 NE 1004. 

[n] Tenement house.—Regulation’ 
held to apply to a case of a tenement’ 
house being built through from orre 
street to another. Peo. v. Butler, 115 
App. Div. 655, 100 NYS 978. 

{[o] Underground construction.—A’ 
regulation providing that no building. 
or part of a building or other ob=-= 
struction shall be erected upon the 
premises does not apply to under 
ground construction which does not 
interfere with light and air. Broek 
v. Atlantic Refining Co., 2 Pa. Dist. &, 
Co.-295. 

87. See Delione v. Long Branch 
Comrs.. 55. .Noess DL. 108, 25. A. 274 
[quot Combs v. Lippincott, 35 N. J. 
L. 481, 488 (a mechanie’s lien case) }. 
i ioe "See ‘Mechanics’ Liens §§ 32- 
4 

89. Fowle v. Atlantic Coast Line 
Ry Go. UaTN C.04940 61 SB 262. 

[a] The word “stovepipe, ”™ as used 
in an ordinance regulating the pas- 
sage of stovepipe through any wall, 
partition, flooring, or ceiling, should 
be construed to refer to a pipe made 
of either sheet iron or heavy tin 
usually, used to connect the stove 
with the chimney, or fiue, of brick, 
fire clay, or terra cotta, and not \to 
include the flue itself. Fowle v. At- 
lantic Coast Line R. Co., 147 N. @. 
491, 61 SE 262. 


332 [43 C0. J.] ; 


paired,’’9° ‘‘block,’’% ‘‘building,’’®? ‘‘building or 
structure,’’®? ‘‘ built, erected or set up,’’®4 ‘‘combus- 
tible,’’®> ‘‘concrete,’’% ‘‘dwelling houses,’’97 ‘‘en- 
gine in any building,’’®® ‘‘erect and build,’’% ‘‘erec- 
tion of a building,’’! ‘‘fire doors and other means 
‘frame 


of preventing .. . fires,’’? 
ay” defined generally see Any 


“Building” defined generally see 
Building 9 C. J. p 683. 
“Stovepipe” defined generally see 


Stovepipe [36 Cyc 1331]. 

90. Skowhegan vy. Heselton, 
Me. 17, 102 A 772. 

[a] Partial destruction by fire.— 
The phrase “being repaired,’ within 
a statute relating to inspection and 
regulation cf buildings to prevent 
fires, applies to a building more than 
half destroyed by fire, which is to be 
reconstructed. Skowhegan v. Hesel- 
ton, 117 Me. 17, 102 A 772. 

“Be” defined generally see Be 7 C. 
Js pLloLe, ; 

, “Repair” defined generally see Re- 
pair [34 Cye 1336]. 

$1. Patterson v. Johnson, 214 IIl. 
481, 73 NE 761 [aff 114 Ill. A. 329]. 

fa] The word “block,” used in an 
ordinance prohibiting the erection of 
a blacksmith’s shop in any block in 
which two thirds of the buildings on 
both sides of the street are used ex- 
clusively for residence purposes, 
without the written consent of a ma- 
jority of the property owners, pro- 
vided ‘that in determining whether 
two-thirds of the buildings... are 
used exclusively for residence pur- 
poses, any building fronting upon an- 
other street and located upon a corner 
lot shall not be considered,” means 
merely the part of the street upon 
which the blacksmith’s shop is to be 
located, which lies between two cross 
streets, and does not mean the square 
Surrounded by four streets. Patter- 
son v. Johnson, 214 fll. 481, 73 NE 
761 [aff 114 Ill. A. 329]. 

. “Block” defined generally see Block 
BO dey LA 2S. 

92. Mayville v. Rosing, 19 N. D. 
98, 123 NW 393, 26 LRANS 120; Cal- 
vin .:.Presb.. Church. v.. Clark, 3. Pa. 
Dist.. & Co. 367; Zimmerman v. Saam, 
6. Pa. Co. 318. 

[a]. A church is a building within 
the meaning of a Statute regulating 
the maintenance or construction of 
huildings or party walls. Calvin 
Presb. Church y. Clark, 3 Pa. Dist. & 
Co. 367. 

[b] A mere roof on posts is not a 
“building.” Zimmerman y. Saam, 6 
Pa. Co. 318 (within the meaning of 
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-an ordinance prohibiting the erection 


of a wooden, frame, or other building, 
the walls whereof are not composed 
wholly-.of incombustible materials, 
within certain designated wards and 
Gistricts). 

‘“Building” defined generally see 
Building 9 C. J. p 683, 

93. Montclair v. Amend, (Sup.) 68 
A 1067 faff 76 N. J. L. 625, 72 A 360]. 

“Building” defined generally see 
Building 9 C. J. p 683. 

“Structure” defined generally see 
Structure [87 Cyc 337]. 
anon Atty.-Gen. v., Fisher, 52 N. B. 


‘95. Neumann v, Hoboken, 82 N. J. 
Ty. 275, 82°A 511, 

[a] “Combustible” and “fire- 
proof.”—An ordinance prohibiting the 
erection within certain limits of 
buildings constructed of combustible 
materials, or any material not fire- 
proof, is not uncertain and obscure 
beeause of failure to define “com- 
bustible” and “fireproof.” Chimene y. 
Baker, 32 Tex. Civ. A. 520, 75 SW 330. 

“Combustible” defined generally see 
Combustible 11 C. J. p 1281. 

“96, . x psi Morris, 56 Tex! Cri '533) 
120 SW 1007. 

‘faJ] “Concrete” as “brick” or 

“stone.””—-A regulation prohibiting the 


MUNICIPAL CORPORATIONS 


building,’’? 


erection of any building within fire 
limits, except buildings constructed 
of “brick” or ‘‘stone,” does not pro- 
hibit the construction of a “concrete” 


building. Ex p. Morris, 56 Tex. Cr, 
533, 120 SW 1007, 
“Concrete” defined generally. see 


Concrete 12 C. J. p 391. 

97. Peo, v. D’Oench, 111 N. Y. 359, 
18 NE 862. 

[a] Hotels are not dwelling 
houses.. Peo. v. D’Oench, 111 N.Y. 
359, 18 NE 862 (within the meaning 
of L. [1885] e 454, providing that 
“the height of all dwelling houses, 
and of all houses used or intended 
to be used as dwellings for more than 
one family,” thereafter to be erected 
in New York City, shall not exceed 
eighty feet in streets exceeding sixty 
feet in width). 

{b] Partial use as stores.—Dwell- 
ing houses are none the less such for 
being used in part as stores. New 
York Fire Dept. v. Buhler, 1 Daly 391 
[rev on other grounds 35 N, Y. 177, 
338 HowPr 378]. 

“Dwelling house” defined generally 
see Dwelling 19 C. J. p 843. 

98. Concord v. Morgan, 74 N.. H. 
32, 64 A 725. 

“Building” defined generally see 
Building 9 C. J. p 683. 

“Engine” defined generally see En- 
gine 20.C..J. p 1260, 

99. Douglass v. 2 Rawle 
(Pa.) 262. 

“Build” defined generally see Build 
SCs Jae 682. 

“Erect” defined generally see Erect 
Z1_C.. J..p 819. 

1. Delione v. Long Branch Comrs., 
DOM) Lawl OSs 2a Aue ee 

[a] Building a new kitchen in the 
rear of, and as an addition to, an old 
dwelling may be deemed a violation 
of an ordinance forbidding the “erec- 
tion of a building’ in certain locali- 
ties. Delione v. Long Branch Comrs., 
55 N. J 1.108, 25 A274, 

“Building” defined generally see 
Build.ng 3°C, J. p 683. 

“Erection” defined generally see 
Erection 21 C. J. p 820. 

2. Peo. v.One Hundred and Thirty- 
One Boerum St. Co., 233 N. Y. 268, 
135 NE 327. ‘ 

“Door” defined generally see Door 
LONCR Faw ako: 

“Fire” defined generally see Fire 25 
Cr Ja Dua, 

“Other means” defined see Means 
40 C. J. p 19 text and note 75. 


Com., 


“Prevent” defined generally see 
Prevent [81 Cyc 1170]. 
3. Olmstead v. Peo., 41 Colo. 32, 


Ou dee se 

“Prame building” defined generally 
see Frame § 2. 

4 Morton vy. Wessinger, 58 Or. 80, 
TEINS el SRN 
_ [a] The word “frame,” as used 
in an ordinance prohibiting the erec- 
tion of “frame buildings’ within fire 
limits, means “wooden.” Morton y. 
Wessinger, 58 Or. 80, 113 P 7. 

“Building” defined generally see 
Buiidinge 9 C.J. p 683. 

5. Skowhegan v. Heselton, 117 Me, 
17, 102 A 772; Allen Theatre, ete., Co. 
v. Hopkins, 37 R. I. 120, 90 A 808. 

[a] Partial destruction by fire.—A 
regulation that there shall not “here- 
after be erected” any wooden build- 
ings does not apply to a _ building 
existing at its passage, but which is 
later partially destroyed by fire and 
is about’to be reconstructed. Skow- 
berau v. Heselton, 117 Me. 17, 102 A 
172. 

“Erected” defined generally 
Brect 21 C. J. p 820. 


see 


— [§ 360 
‘‘frame buildings,’’* ‘‘hereafter erected,’’> ‘‘in- 
terior finish,’’* ‘‘location,’’? ‘‘maintain,’’® ‘‘no ad- 
dition or alteration to any building ... shall be 
made without a permit,’’® ‘‘no person shall erec 


‘‘or other things,’’!! ‘‘remodeling,’*!? ‘‘repair a 
building,’’18 ‘‘repairing,’’14 ‘‘tenement house, 


9710 
t, 


2715 


“Hereafter” defined generally see 
Hereafter 29 C. J. p 347. 

6 New York v. A. T. Stewart 
raed Co., 109 App. Div. 702, 96 NYS 
513. 

[a] “Interior finish” relates to the 
permanent structure, and does not re- 
quire trade fixtures used in a fire- 
proof building to be covered with 
metal or treated with a fireproofing 
process. New York v. A. T. Stewart 
ie aged Co., 109 App. Div. 702, 96 NYS 

a3. 

“Finish” defined generally see Fin- 
ish 257C) Joep L276. 

“Interior” defined generally see In- 
terior 33 C. J. p 268. 

7. Toronto v. Williams, 27 Ont. L. 
186, 22 OntWR 899, 5 DomLR_ 659 
[app allowed on other grounds’ 4 
OntWN 58, 8 DomLR 299]. - 

“Tocaticn” defined generally see 
Location 38 C. J. p 132. 

8. Atty.-Gen. v. Fisher, 52 N.B. 262, 

9. Atty.-Gen. v. Fisher, supra. 

10. Carroll v. Lynchburg, 84 Va. 
803, 6 SE 133. 

[a] Adding a story to a house 
heretofore erected.is erecting a build- 
ing, within the meaning of an ordi- 
nance providing that no person shall 
erect any building in the city outside 
the fire limits, and within thirty feet 
of any building not his own, except 
of such materials as are allowed tor 
building within the limits. Carroll v. 
Lynchburg, 84 Va. 803, 6 SE 133. 

“Erect” defined generally see Erect 
21-@. ‘T~pr819: 

“Person” defined generally see Per- 
son [30 Cyc 1526]. 

“Shall” defined generally see Shall 
[85 Cye 1451]. 

11. Lantry v. Mede, 127 App. Div. 
557, 111 NYS 8383 [aff 194 N, Y. 544 
mem, 87 NE 1121 mem]. 

[a] “Things.”—A charter pro- 
vision authorizing the marshal to en- 
ter any building to examine “the 
stoves and pipes thereto, ranges, 
furnaces and heating apparatus of 
every kind whatsoever, including the 
chimneys, flues and pipes with which 
the same may be connected, engine 
rooms, boilers, ovens, kettles and also 
all chemical apparatus or other 
things which in his opinion may be 
dangerous in causing or promoting 
fires,’ and empowering the fire com- 
missioner to require the owner to 
“alter, remove or remedy the same,” 
does not authorize the commissioner 
to require an owner to make changes 
in a dumb-waiter shaft extended 
from the basement to the roof, but 
without connection with the outer air 
at the roof, although the same will 
communicate a fire once started in 
one part of the building to the rest 
of the building, since the same can- 
not be designated “things” within the 
statute. Lantry v. Mede, 127 App. 
Div. 557, 111 NYS 833 [aff 194 N. Y. 
544 mem, 87 NE 1121 mem]. 

“Or” defined generally see Or [29 


Cyc 1502]. 
“Other things” defined generally 
LOIN SEDs 


see Other [29 Cyc 1536]. 
12. Mayville v. Rosing, 
98, 128 NW 3938, 26 LRANS 120. 


13. Douglass v. Com., 2 Rawle 
(Pa.) 262. 
“Building” defined generally see 


Building 9 C. J. p 683. 

“Repair” as a verb defined gener- 
ally see Repair [34 Cyc 1337]. 

14. Mayville v. Rosing, 19 N. D. 
98, 1283 NW 393, 26 LRANS 120. 

“Repair” as a verb defined gener- 
ally see Repair [34 Cyc 1337]. 

15. Bancroft v. Boston Bldg. 
Comr., (Mass.) 153 NE 319. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘‘width of street,’ ’16 


a ‘‘building’’ contrary to law.18 


' 


lations in each district.2? 


: ““wooden 
_ Question of fact for jury. Some cases make it a 
question of fact for the jury to decide whether 
what has been done amounts to an ‘‘erection’’ or 


[§ 361] c. Zoning’°—(1) Definition, Nature, and 
History. The verb ‘‘zone’’ has acquired a com- 
paratively new meaning,” that is, to separate the 
commercial or industrial district or districts from 
the resident district or, districts, and to prohibit 
the establishment of places of business in any desig- 
nated residence district, or vice versa.*+ 
original and primary sense, zoning is simply the 
division of a municipal corporation into districts and 
the prescription and application of different regu- 
Roughly stated, these 
regulations, which may be ealled ‘‘zoning regula- 
tions,’’*> are divided into two classes :24 
which regulate the height or bulk of buildings 
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building.’ ?!7 


[43 .0.J3:] 333 


those regulations which have to do with structural 
and architectural designs of the building;?° and 
those which prescribe the use to which buildings 
within certain designated districts may be put.?* 


Zoning ordinances are of comparatively recent ori- 


gin,?8 


In its 


Those 


within certain designated districts,2° in other words, 


[a] Apartment house.—‘The stat- 
ute in explicit language defines a 
‘tenement house’ as used in the build- 
ing law, it is immaterial what defini- 
tion may have been given to the term 
by lexicographers, or what meaning 
is commonly ascribed to it.... The 
statutory definition of a tenement 
house is sufficiently comprehensive to 
include an apartment house.” Ban- 
croft v. Boston Bldg. Comr., (Mass.) 
153. NE’ 319, 321. 

“Tenement house” defined generally 
see Tenement-House [38 Cyc 181]. 

16. Washington Square Assoc, v. 
Mann, 125 Mise. 294, 210 NYS 267. 

“Width” defined generally 
Width [40 Cyc 936]. 

17. Montgomery v. Louisville, etc., 
R. Co., 84 Ala. 127, 4 S 626 

[a] A building partly of wood and 
partly of brick is not within the pro- 
hibition of a municipal ordinance 
against wooden buildings. Stewart v. 
Com., 10 Watts (Pa.) 306. 

{b] Partly of wood, glass, and 
brick.—A building of which the sec- 
ond and third stories on the front and 
rear were constructed exclusively of 
wood and glass was in violation of 
the ordinance, although the first 
story was of brick. New York Fire 
Dept. v. Buffun, 2 E. D. Smith (N. 
Y.) 511. 

“Wooden building” defined gener- 
pe Ae Wooden Building [40 Cyc 


see 


18. Glenn v. Baltimore, 5 Gill & J. 
(Md.) 424. 

19. “Zone” defined generally see 
Zone [40 Cye 2808]. 

20. State v. New Orleans, 154 La, 
271, 97 S 440, 883 ALR 260. 

[a] Evolution of term “zo: 
“A zone is a belt. Medieval walled 
towns in Europe were somewhat cir- 
cular in form. When they outgrew 
their walls, especially in the case of 
large cities, the location of the walls 
would be made into public parks or 
circular boulevards, and outside of 
the former walls the land would be 
laid out in belts, sometimes restricted 
to different classes of residences. 
These were called beltS or zones. 
The term ‘zoning,’ therefore, does not 
apply strictly in our cities, where the 
different districts assume all sorts of 
forms, although in general there is a 
recognition of intensive use in the 
center of the city, surrounded by 
belts of greater distribution as one 
goes toward the edge of a city. The 
ereation of different districts, accom- 
panied by the application of different 
regulations, was five years ago (1915) 
ealled districting, but this word was 
so apt to be confused with political 
districts that publie favor caught and 
used the word zoning.” Morrison v. 
Pettigrew, 14 F. (2d) 453, 455 [quot 
9 National Mun. Rev. No. 5, May, 
1920, p 318 (article by Edward M. 


Bassett) ]. 

21. State v. New Orleans, 154 La. 
271, 97 S 440, 38 ALR 260. 

[a] “®o zone their territory.”— 
State v. New Orleans, 154 La. 271, 
97 S 440, 88 ALR 260. 

22. Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 381, 
38 ALR 1479. 

[a] “An apt definition of zoning 
is ‘the regulation by districts of 
building development and uses of 
property.’” In re Opinion of Jus- 
tices, 124 Me. 501, 509, 128 A 181 
[quot 37 Harvard L. Rev. p 834]. 

[b] “Zoning law.’—‘The Bill in 
question does not by its terms limit 
the use, height or construction of 
buildings; it is not a ‘zoning law.’” 
In re Opinion of Justices, 124 Me. 
501, 508, 128 A 181. 

23. Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 
381, 38 ALR 1479. 

24, Miller v. Los Angeles Bd. of 
Public Works, supra. 

25. Miller v. Los Angeles Bd. of 
Public Works, supra. 

26. Miller v. Los Angeles Bd. of 
Public Works, supra. 

Power to regulate see infra § 363 
et seq. 

27. Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 
381, 38 ALR 1479. 

Power to regulate see infra § 363 
et seq. 

28. Euclid v. Ambler Realty Co., 
(U; S83) 47 SCt 114, 118 Great, Neck 
states v. Bemak & Lehman, Inc., 
128 Misc. 441, 218 NYS 359; State v. 
Harper, 182 Wis. 148, 196 NW 451, 33 
ALR 269. 

“Building zone laws are of modern 
origin. They began in this country 
about 25 years ago.” Euclid v. Am- 
bler Realty Co., supra, 

[a] “The first comprehensive zon- 
ing ordinance was that of New York 
City enacted in 1916. According to 
a recent bulletin of the United States 
Department of Commerce, 385 states 
and the District of Columbia have 
adopted this form of regulation; 221 
municipalities have been zoned and 
over 22,000,000 inhabitants, aggregat- 
ing 40 per cent of the urban popula- 
tion of this country, are living in 
zoned territory. The rapidity of the 
growth of the sentiment in favor of 
comprehensive zoning, coupled with 
the extensive and successful applica- 
tion of the idea, are evidence of its 
present and potential value for the 
promotion and perpetuation, along 
broader and better lines, of the moral 
and material welfare of a people.” 
Miller v. Los Angeles Bd. of Public 
Works, 195 Cal. 477, 485, 234 P 381. 

29. Euclid v. Ambler Realty Co., 
(U. S.) 47 SCt 114; State v. New Or- 
peor 154 La. 271, 97 S 440, 38 ALR 
60. . 
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The subject of zoning has certainly become 
a very important branch of the law affecting mu- 
nicipal corporations.”® 

[§ 362] (2) Source and Delegation of Power to 
Municipal Corporations.*° 
corporations to enact zoning regulations may be de- 
rived from constitutional or statutory provisions.** 
Within its constitutional limitations the legislature 
may authorize such enactment.” 
also be derived directly from the constitution of the 
state;** and state constitutional provisions confer- 
ring the power have been upheld as against the 
objection that they violated the federal constitu- 
tion®* as a denial of the equal protection of the 


The power of municipal 


The power may 


[a] “Ihe matter of zoning has re- 
ceived much attention at the hands 
of commissions and experts, and the 
results of their investigations have 
been set forth in comprehensive re- 
ports. These reports, which bear 
every evidence of painstaking consid- 
eration, concur in the view that the 
segregation of residential, business 
and industrial buildings will make it 
easier to provide fire apparatus. suit- 
able for the character and intensity 
of the development in each section; 
that it will increase the safety and 
security of home life, greatly tend to 
prevent street accidents, especially to 
children, by reducing the traffic and 
resulting confusion in residential sec- 
tions, decrease noise and other con- 
ditions which produce or intensify 
nervous disorders, preserve a more 
favorable environment in which to 
rear children, etc.”” Euclid v. Ambler 
Realty Co., (U. S.) 47 SCt 114, 120. 

30. Source of municipal powers 
generally see supra § 174. 

31. Brett v. Brookline Bldg. Comr., 
250 Mass. 78, 145 NE 269 [foll Bamel 
v. Brookline Bldg. Comr., 250 Mass. 
82, 145 NE 272]. 

32. U. S.—Morrison v, Pettigrew, 
14 BF. (2d) 453. 

Iowa.—Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW 823, 
188 NW 921, 23 ALR 1322. 

Kan.—Ware y. Wichita, 118 Kam 
1535) 24- Py 99; 

La.—State v. New Orleans, 154 La. 
271, 97 S 440, 338 LRA 260. j 

Mass.—Spector v. Milton Bldg, In- 
spector, 250 Mass. 63, 145 NE 265; 
Lowell Bldg. Inspector v. Stoklosa, 
250 Mass. 52, 145 NE 262; In re Opin- 
ion of Justices, 234 Mass, 597, 127 
NE 525. 

N. J.—Schait v. Senior, 97 N. J. Le 
390, 117 A 517. 

N. Y.—Utica v. Hanna, 202 App. 
Div. 610, 195 NYS 225; Glens Falls 


v. Standard Oil Co., 127 Misc. 104, 
215 NYS 354. 
N. D.—Bismarck v. Hughes, 208 


NW 711. 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

- Va.—Gorieb v. Fox, 134 SE 914. 


[a] Case of first impression.— 
Spencer-Sturla Cor v. Memphis, 
(Tenn.) 290 SW 608, 612 (‘no re- 


ported case is to be found in Ten- 
nessee, determining whether this 
broad power to direct the growth and 
development of a city can be con- 
ferred upon a municipal govern- 
ment’), . 

33. State v. New Orleans, 154 La. 


271, "97 “S' 440, 33 ALR °2605 "in re 
Opinion of Justices, 234 Mass. 597, 
127 NE 525. 

34, Spector v. Milton Bldg. In- 


spector, 250 Mass. 68, 145 NE 265; 
Lowell Bldg. Inspector vy. Stoklosa, 
52,°145 NE 262;"In° re’ 
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law,*> or dis¢rimination.?* ; Also, the statutes con- 
ferring the power have been upheld as against the 
objection that they were violative of the federal 
constitution.*” 

Construction of statute. It has been held that 
statutes conferring upon the municipal corporations 


the power to enact zoning regulations should be lib-, 


erally construed.*® 

Police power as sufficient source. It has been 
suggested that the police power residing in the 
state legislature is sufficient to authorize the enact- 
ment of zoning statutes, if done wisely;*® that 
zoning under the power of eminent domain is un- 
wise;*° and that’ there is no necessity for constitu- 
tional amendment to provide for zoning.** 

[§ 363] (3) Existence and Limits of Power—(a) 
Introductory. Zoning regulations are of such re- 
cent origin‘? and involve so many complhecated and 
conflicting elements or interests—it. being difficult 
to isolate the several factors which may be con- 
sidered in the enactment of .zoning regulations— 
there being many matters to be considered. in the 
propriety of their enactment,** that no definite and 
set rule can be set forth in regard to, whether the 
municipal power to enact particular zoning regula- 
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tions exists. Of course, following the general rule,** 


the power must be expressly granted or rise by 
necessary implication.#®° The greatest difficulty is. 
incurred in determining whether the power exists 


‘as an exercise of the municipal police power which, 


although limited,‘ is a very broad one.** Gov- 
erned by the principle that the municipal police’ 
power may be enlarged so as to meet the develop- 
ing and growing needs of municipal communities,*®, 
the rules of law hereinafter stated in regard to the 
existence of the municipal, police power in this con- 
nection must not be considered as fixed and un- 
changeable. Undoubtedly, the courts in determin-, 
ing the validity of future zoning regulations en-, 
acted in the exercise of the municipal police power, 
will take into consideration municipal growth and 
development and the wants and needs arising there- 
from. And the municipal police power may be. 
enlarged so as to meet such growth and developer 
ment. 

[§ 364] (b) In General. As a general rule, sub- 
ject to the limitations to be noted hereinafter,*®: 
municipal corporations may enjoy the right or power. 
to enact reasonable zoning regulations.®° Regula- 
tions to that effect have been upheld as against the 

WestLR 182. 


La.—State v. New Orleans, 162 La. 
202, 110 S 201; State v. New Orleans, 
161 La. 1103, 109 S 916; State v..Har- 
rison, 161 La. 218, 108 S 421; State 


Opinion of Justices, 234 Mass. 597,| Kan. 153, 214 P 99. 
127 NE $526. 
35. In re. Opinion of Justices, 
supra. 
36. In re. Opinion . of | Justices, 
supra. . ; v. New Orleans, 


37. Spector v. Milton Bldg. Inspec- 
tor, 250 Mass. 638, 145 NE 265; Lowell 
Bldg. Inspector v. Stoklosa, 250 Mass. 
52, 145 NE 262. 

38. Utica v. Hanna, 202 App. Div. 
610,195 NYS 225. 

39. 9 Nat. Mun. Rev., No. 5, May, 
1920, pp 320, 321 [quot Morrison v. 
Pettigrew, 14 F. (2d) 4538, 456] (arti- 
ele by Edward M. Bassett). 

40. 9 Nat. Mun. Rev., No. 5, May, 
1920, pp 320, 321 [quot Morrison v. 
Pettigrew, 14 F. (2d) 453, 456] (arti- 
cle by Edward M. Bassett). 

41. 9 Nat. Mun. Rev., No. 5, May, 
1920, pp 320, 321 [quot Morrison v. 
Pettigrew, 14 F. (2d) 453, 456] (arti- 
ele by Edward M, Bassett). 


See supra § 361, 
43. See‘infra.§ 366. 
44. See supra § 185. 
45. See infra § 364. 
46. See supra, § 216 et seq. 
47. See supra § 202. 
48. See supra § 202. 
49. See infra § 365. 
50. U.S.—Euclid v. Ambler Realty 
Co., 47 SCt 114; Morrison v. Petti- 


grew, 14 F. (2d) 453. 

Ark.—Little Rock vy. Pfeifer, 169 

Ark. 1027, 277 SW: 888; Herring v. 
Stannus, 169 Ark. 244, 275 SW 321; 
Little -Rock. v. Reinman-Wolfort 
Auto. Livery Co., 107 Ark. 174, 155 
SW 105 [aff 237 U. S. 171, 35 SCt 511, 
59 L. ed. 900]. 
_ Cal.—Fourcade vy. San- Francisco, 
196 Cal. 655, 238 P 934; Pacific Pali- 
sades. Assoc. v. Huntington Beach, 
196 Cal,-211, 237 P 538, 40 AGR 782; 
Parker v. Colburn, 196 Cal. 169, 236 
P 921; In re White, 195 Cal. 516, 234 
P 396; Zahn v. Los Angeles Bd. of 
Public Works, 195 Cal. 497, 234 P 388; 
Miller v. Los Angeles Bd. of Public 
Works, 195 > Cal. .477,,.2384,.P 381, 38 
ALR 1479; Ex p. Hadacheck, 165 Cal. 
416, 132 P 584, LRA1916B 1248 [aff 
239. U.S... 394, 36 SCt 143, 60. L. ed. 
348, AnnCas1917B 927]. 

Til. —Deynzer vy. Evanston, 319 II]. 
226, 149 NE 790; Aurora v. Burns, 
319 Ill. 84, 149 NE 784. 

Iowa.—Des Moines vy. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW 823, 
188 NW 921,.23 ALR 1322. 

Kan.—West v. Wichita, 118 Kan. 


265, 234 P 978; Ware v. Wichita, 113 | 


159 La. 1016, 106 S 
549; State v. McShane, 159: La. 723, 
106 S 252; Boland v. Compagno, 154 
La. 469, 97 S 661; State v. New Or- 
leans, 154 La. 289, 97 S 446; State v. 
New Orleans, 154 La. 271, 97S 440, 
33 ALR 260. 

Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. 

Mass.—Spector.v, Milton Bldg. In- 
spector, 250 Mass. 63, 145 NE 265; 
Lowell Bldg. Inspector y. Stoklosa, 
250 Mass. 52, 145 NE 262; In re Opin- 
ion of Justices, 234 Mass. 597, 127 NE 
525. 

Minn.—State v. Houghton, 164 
Minn. 146, 204 NW 569. 

N. J.—Franklin Contracting Co. v. 
Deter, 99 N. J. Li. 22, 122 A 600; 
Cliffside Park Realty Co, v. Cliffside, 
96, N..J..-L...278,.114 A’ .797;, Robert 
Realty Co. vy. Orange, (Sup.) 135 A 69. 

N. Y.—Wulfsohn v. Burden, 241 N. 
Y, -288, 150 NE 120, 43 LRA. 651; 
Biggs v. Steinway, 229 N: Y. 320, 128 
NE: 211; Lincoln Trust Co. v. Wil- 
liams Bldg., Corp., 229 N. Y..313, 128 
NE 209; Barker v. Switzer, 209 App. 
Div. 151, 205 NYS 108 [app dism 238 
N., Y. 624 mem, 144 NE 918 mem]; 
Great Neck Hstates v. Bemak & Leh- 
man, Inc. 128 Misc. 441, 218 NYS 
359; De Fine v. New York Bd. of 
Health, 125 Mise. 797, 211 NYS 717 
[aff 217 App. Div. 753 mem, 216 NYS 
821 mem]; Cohen y. Rosedale. Realty 
Co., 120 Misc. 416, 199 NYS 4 [aff 
206 App. Div. 681 mem, 199 NYS 
916 mem]. 

N. C.—Turner v. New Bern, 187 N. 
C. 541, 122 SE 469. 


N. D.—Bismarck v. Hughes, 208 
NW 711. 
Oh.—Pritz v, Messer, 112 Oh.. St. 


628, 149 NE 380; State v. Osborn, 22 
OhNPNS 549. 

Or.—Kroner .v. Portland, 116 Or. 
141, 240 P 5386. 

R. I.—Providence v. Stephens, 133 
A 614. 

Tenn.—Spencer-Sturla Co. vy. Mem- 
phis, 290 SW 608. 

Va.—Gorieb v. Fox, 134 SE 914. 

Wis.—State v. Harper, 182 Wis. 
148, 196 NW 451i, 33 ALR 269. 

Can.—Montreal v. Morgan, 60 Can. 
S. C. 393, 54 DomLR 165, [1920] 3 


WestWkly 36. 
Man.—Re Maycock, 24 Man. 646, 29 


-far 


Ont.—Toronto v. Williams, 4 Ont 
WN 58, 8 DomLR 299 [allowing app 
27 Ont. L. 186, 3 OntWN 1643, 22 Ont, 
WR 899, 5 DomLR 659, and foll To- 
ronto v. Ford, 4 OntWN 1386, 24 Ont 
WR 717, 12 DomLR 841]. : 

[a] Case of first impression.— 
“The question here raised for the first 
time in Ohio is whether the munici- 
pal authorities may definitely divide 
and zone.a city, planning its develop- 
ment, and regulating area, bulk, 
height, and use of buildings differ- 
ently in different districts. It~. is- 
urged in support of such legislation: 
that congestion of traffic will dimin- 
ish, the slum will disappear, the fire, 
hazard will be reduced, the expense of 
pavement construction will be less-; 
ened, if the heavy business and fac- 
tories of the city can be centered 
in one section and the residence life 
of the city in*another. Plaintiff in 
error also claims that children and 
old people will have better health 
and be safer from injury if living 
in districts protected from the traffic, 
the noise, and the confusion of the 
downtown sections, and that the 
home will be protected from the rapid 
onslaught of urban life by such: zon- 
ing. It is urged, upon the other 
hand, that the concentration of popu-: 
lation into certain set districts, so 
from eliminating the slum, wilh 
tend to distribute its evils, and that 
the other considerations -urged are 
purely fanciful and esthetic; that, 
the mere desire of certain persons 
to live in residence districts free 
from all business features and free 
from apartment houses does not au- 
thorize the employment of the legis- 
lative power in such a drastic form. 

. Upon mature consideration ... 
we cannot say that there is no rela- 
tion between the legislation enacted 
and the public health, safety, and. 
morals.” . Pritz v. Messer, 112 Oh. 
St. 628, 642, 643, 149 NE 30. 

[b] “It is the consensus of opin-. 
ion that the regulation of the de- 
velopment of a city, under a com-. 
prehensive and carefully considered 
zoning plan, does tend to promote 
the general welfare of a community, 
and there is no doubt, it seems to 
us, that the adoption and enforcement: 
of such a plan, when fairly conceived 
and equably applied, is well within: 
the. scope of the police power. The 
increase of our urban population; 
makes régulation necessary. As es 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 364) 


objection that they were unconstitutional, 
denial of due process®? or equal protection of the 
law,°* and that they were discriminatory.*4 


power is not an inherent one;°° it 
only when it is expressly conferred 


corporation or rises by necessary implication.®® 


While it has been held that the 


certain zoning regulations cannot be exercised as an 
incident of the municipal police power,’ the weight 
of authority is to the effect that reasonable zoning 


regulations may be proper exercise 


police power.®® But the question whether municipal 
corporations have power to enact zoning regulations 
often depends on the particular regulation in ques- 
It depends on conditions.®° 
and circumstances zoning regulations 


tion.®? 
conditions 


congestion of our cities increases, 
likewise do the problems of traffic 
control and police, fire, and health 
protection. Comprehensive and sys- 
tematic zoning -aids... [in] the 
successful solution of these problems 
and obviously tends’ thereby to 
affirmatively promote the public wel- 
fare.” Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 488, 234 
P 381. 


[c] “The benefits to be derived to 
cities adopting such regulations may 
be summarized as follows: :they at- 
tract a desirable and assure a per- 
manent citizenship; they foster pride 
in and attachment to the city; they 
promote happiness and contentment; 
they stabilize the use and value of 
property and promote the peace, tran- 
quillity, and good order of the city. 
We do not hesitate to say that the 
attainment of these objects affords a 
legitimate field for the exercise of 
the police power. He who owns 
property in such a district is not 
deprived of its use by such regula- 
tions. He may se it for the pur- 
poses tc which the section in which it 
is located is dedicated. That he shall 
not be permitted to use it to ‘the 
desecration of the community con- 
stitutes mo unreasonable or perma- 
nent hardship and results in no un- 
just burden.” State v. Harper, 182 
Wis. 148, 158, 196 NW 451. 

; Zoning districts as creating mo- 
nopolies see Monopolies § 25%. 

51. Cal.—Miller vy. Los Angeles 
Bd. of Public Works, 195 Cal. 477, 
234 P 381, 38 ALR 1479. 

T1l. —Deynzer v.-Evanston, 319 Ill. 
226, 149 NE 790; Aurora v. Burns, 
319 Ill. 84, 149 NE. 784. 

Kan.—Ware v. Wichita, 113 Kan. 
U5e, Siae-9'9; 

. Mass.—In re Opinion of Justices, 
234 Mass. 597, 127 NE 525. 

Va.—Gorieb v. Fox, 134 SE 914. 

[a] “The earliest case in which 
the constitutionality of a compre- 
hensive zoning ordinance appears. to 
have been discussed is that of the 
Opinion of Justices, 234 Mass. 597, 
127 NE 525, decided in May, 1920.” 
Wilmington v. Turk, 14 Del. Ch. 392, 
129 A 512, 519. 

{b] “The books abound with cases 
upholding the constitutional right to 
zone and sanctioning the principle 
upon which that right is founded.” 
Miller v. Los Angeles Bd. of Public 
Works, 195 Cal. 477, 486, 234 P 381. 

52. Deynzer ov. Bvanston, et oe BRE 
226, 149 NE 790; Aurora vy. Burns, 
819 Ill. 84, 149 NE 784; State v. New 
Orleans, 159 La. 1016, 106 Ss 549; Bo- 
land vy. Compagno, 154 La. 469, 97 Ss 
661. 

53. -Deynzer ve 
226, 149 NE 790; Aurora v. Burns, 
319 11. 84, 149 NE 784; State v. New 
Orleans, 159. Lua. 1016, 106.S 549; 
State v. New Orleans, 154 La, 289, 
97 S 446; Spector v. Milton Bldg. 
Inspector, 250 Mass. 63, 145 NE 
265. 
_. 54...State v..Harrison,.161 La, 218, 
108 S 421; Boland. v,.Compagno,, 154 


Evanston, 319 I11.| 
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as 


The 
can be exercised 
on the municipal 


power to enact 


of the municipal 


Under certain 


La. 469, 97 S 661; State v. New Or- 
leans, 154 La. 289, 97 S 446; State v. 
New Orleans, 154 La. 271, 97 S 440, 
33 ALR 260. 


55... Bowen v. Jersey City, (N. J. 
Sup.) 132 A 334. 
56. Colo.—Willison v. Cooke, 54 


Colo. 320, 130 P 828, 44 LRANS 1030. 
Kan.—Julian v. Golden Rule Oil 
Co., 112’ Kan. 671,-212 P 884. 
Md.—Goldman y. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 1455. 


Mich.—Clements v. McCabe, 210 
Mich. 207, 177 NW 722. 
Miss.—Fitzhugh v. Jackson, 132 


Miss. 585, 97.S 190, 33 ALR 279. 

Mo.—St. Louis v, Evraiff, 301 Mo. 
231, 256 SW 489; State v. McKelvey, 
301 Mo. 1, 256 SW 474. 

N. J.—G. M. S. Holding Corp. v. 
Hague, 100 N. J. L. 401, 126 A 425; 
State v. Nutley, 99 N. J. Li. 389, 125 
A 121; Ignaciunas v. Risley, 98 N. J. 


Tole, stol, A. ieo, maton “ve Monts 
clair, (Sup.) 133 A 400; Michel v. 
South Orange, (Sup.) 132 A 337; 


Rudensey v. Montclair Bd. of Adjust- 
ment, (Sup.) 131 A 906; Steinberg v. 
Bigelow, (Sup.) 131 A 114; Summit 
Porcelain Co. v. Summit Bd. of Ad- 
justment,. (Sup.) 129 A 819; Union 
County Dev. Co. v. Kaltenbach, (Sup.) 
128 A 396; Henry Becker & Son, Inc. 
v. Dowling, (Sup.) 128 A 395; Falco 
v. Kaltenbach, (Sup.) 128 A 394; Sarg 
v. Hooper, (Sup.) 128 A 376. 

N. Y.—Barker v. Switzer, 209 App. 
Div. 151, 205 NYS 108 [app dism 238 
N. Y. 624 mem, 144 NE 918 mem]; 
Melita v. Nolan, 126 Misc. 345, 213 
NYS 674. 

Tex.—Spann y. Dallas, 111 Tex. 
350, 235 SW 5138, 19 ALR 1387; Dallas 
v. Burns, (Civ. A.) 250 SW 717. 

57. Colo.—Willison v. Cooke, 54 
Colo. 320, 130 P 828, 44 LRANS 1030. 

Fla.—State v. Fowler, 90 Fla. 155, 
105s: Tooe 


Md.—Goldman v. Crowther, 147 
Mad. "282, 128A 50,38 AUR 1455. 

Mich.—Clements v. McCabe, 210 
Mich. 207, 177 NW 722! 

Minn.—State v. Houghton, 134 


Minn, 226, 158 NW 1017, LRA1917F 
1050. 


Mo.—State v. McKelvey, 
130, 256 SW 495; St. Louis v. Evraiff, 
301 Mo. 231, 256 SW 489. 

N. J.—State v. Nutley, 99 N. J. L. 
389, 125 A 121; Ignaciunas v. Risley, 
93 IN. J... 
v. Bigelow, (Sup.) 181 A 114; Henry 
Becker & Son, Inc. y, Dowling, (Sup.) 
128 A 395. 

Tex.—Spann y. Dallas, 111 Tex. 350, 
235 SW 513, 19 ALR 1387. 

[a] Zoning as a debatable sphere 
of police power.—‘“The assumed 
power of the city to zone its terri- 
tory according to the extensive proj- 
ect in so-called ‘municipal evolution’ 
indicated by this ordinance is yet 
clearly within the debatable sphere 
of police power. _ No such inherent 
zoning power exists or can be implied 
in this State from the mere incorpo- 
ration of. a city as such. Of the 
invoked constitutional and legislative 
authority it may first be noted that 


301 Mo. | 
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may be the constitutional®' and proper exercise of 
the municipal police power,®? but under other con- 
ditions and circumstances they may be considered 
unconstitutional®? as being an attempt to deprive 
owners of real property of their rights of dominion 
over it®* without due compensation®® or in an un- 
reasonable manner.®® 
be noted that the police power of a municipal cor- 
poration must be responsive, 
common welfare to the changing conditions and de- 
veloping needs of growing communities.®? 
it is the case with police powers generally,®* zoning 
regulations which may at one time be regarded as 
not within the power of a municipal corporation 
may, at another time, by reason of changed condi- 
tions be recognized as a legitimate subject of mu- 


In this connection it should 
in the interest of 


And, as 


no hint of recognition of any scheme 
for municipal evolution on a general 
zoning basis is manifested by direct 
mention of the subject or suggestive 
wording pointing in’ that direction. 
It is beyond question that, when the 
people of this State adopted their 
Constitution, police power was placed 
in the legislature, except as distinctly 
reserved or conferred elsewhere.’ 
The constitutional ‘provision confer- 
ring upon cities a greater degree of 
governmental independence in their 
strictly local concerns and the right 
under certain ‘conditions to adopt, 
revise and amend their charters is 
not framed as a-self-executing pro- 
vision, but contemplates, and re-- 
quires, that the’ legislature shall 
supplement it by enactment of a gen- 
eral law for -the incorporation of 
cities. _Upon the scope of such law 
only ‘a few definite constitutional 
limitations are set, with certain enu: 
merated rights given to citiés when 
so incorporated. The right contended 
for here is not amongst those speci- 
fied. . ... To whatever extent ‘this 
proposed zoning system may be de- 
sirable and might prove feasible, 
power to enforce it is not a neces- 
sary power yet recognized as eSsen- . 
tial to local government.” Clements 
v. McCabe, 210 Mich. 207, 216, 217, 
177 ‘NW 722. 

58. U. S.—Buclid v. Ambler Realty 
Co.;:47 SCt 124: 

Cal.—Fourcade ‘v. ‘San Francisco, 
196 Cal. 655, 238 P 934; In re White, 
195.Cal. 516, 234 P 396: Zahn -v: Los 
Angeles Bd. “of. Public Works, 195 ‘Calk 
497, 234 P 388; Miller v. Los Angeles 
Ba. of Public’ Works; 195°.Cal.-477, 
234 P 381, 38 ALR 1479, 

Iowa.—Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW. 823, 
188 NW 921, 23 ALR 1322. 

Kan. Ware Vv. Wichita, 113 Kan. 
153,214 BP. 99; 

N. Y.—Lincoln Trust Co. vs. Wil- 
liams Bldg. Corp., 229: Nv. ¥i27313,'128 
NE 209. 

N.' C.—Turner v. New Bern, 187 N 
C. 541, 122 SE 469, 

Oh.—-Pritz Vi. Messer, TM2GOhM St: 
628, 149 NB 30. > : 

Or.——Kroner vy. ‘Portland, 116 Or. 
141, 240 P 536. 

Utah: —Salt Lake City v. Western 
Fdy.,, etc., Works, 55 Utah 447, 187 


712, 121 A 783; Steinberg | P 829. 


Ont.—Toronto v. Solway, 46 Ont. L. 
24, 49 DomLR 473, 

59. Bartsch v. Ragonetti, 123 Misc. 
903, 207 NYS 142: [aff 214 App. Div. 
799 mem, 210 NYS 825 mem]. 

60. -Euclid vy. Ambler Realty Co., 
(COR S.): 47 SCt 114; Bartsch v. Rago- 


netti, 123 Misc. 903, 207 NYS 142 [aft 

214 App. Div. 199° mem, 210 NYS 825 

mem]. 
61. Bartsch v. Ragonetti, supra. 
62. Bartsch v. Ragonetti, supra. 
63. Bartsch v. Ragonetti, supra. 
64. Bartsch v. Ragonetti, supra. 
65. Bartsch v. Ragonetti, supra, 
66. Bartsch v. Ragonetti, supra. 
67. See supra § 202. 


68. See supra §. 202. 
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nicipal power.®® Also, 


another.’° 


[§ 365] (c) Limits on Exercise—aa. In General. 
The power to enact zoning regulations by munici- 
pal corporations, if it exists,’ must be exercised 
subject to the limitations and restrictions which the 
legislature may have imposed upon the municipal 
It must be exercised reasonably,*® 
not arbitrarily,’* without discrimination.’® The reg- 
ulation must have some tendency to promote the 
public health, public safety, and public welfare.” 
The power of the municipality to zone is not limited 


corporation.” 


69. Euclid v. Ambler Realty Co., 
CU. S.) 47 SCt 114, 118. 

“Until recent years, urban life was 
comparatively simple; but, with the 
great increase and concentration of 
population, problems have developed, 
and constantly are developing, which 
require, and will continue to require, 
additional restrictions in respect of 
the use and occupation of private 
lands in urban communities. Regula- 
tions, the wisdom, necessity, and va- 
lidity of which, as applied to existing 
conditions, are so apparent that they 
are now uniformly sustained, a cen- 
tury ago, or even half a century ago, 
probably would have been rejected 
as arbitrary and oppressive. Such 
regulations .are sustained, under the 
complex conditions of our day, for 
reasons analogous to those which 
justify traffic regulations, which, be- 
fore the advent of automobiles and 
rapid transit street railways, would 
have been condemned as fatally arbi- 
trary and unreasonable. And in this 
there is no inconsistency, for, while 
the meaning of constitutional guar- 
anties never varies, the scope of their 
application must expand or contract 
to meet the new and different condi- 
tions which are constantly coming 
within the field of their operation. 
_ In a changing world it is impossible 
that it should be otherwise. But al- 
though a degree of elasticity is thus 
imparted, not to the meaning, but to 
the application of coneuioutle al prin- 
ciples, statutes and inances, 
which, after giving due wolehe to the 
new conditions, are found clearly not 
to conform to the Constitution, of 
course, must fail.” Euclid v. Ambler 
Realty Co., supra. 

70. Euclid v. Ambler Realty Co., 
supra. 

“A regulatory zoning ordinance, 
which would be clearly valid as ap- 
plied to the great cities, might be 
clearly invalid as applied to rural 
communities.” Euclid v. Ambler 
Realty Co., supra. 

* 71, See supra § 364. 

72. Bowen v. Jersey City, (N. J. 
Sup.) 132 A 334; Melita v. Nolan, 126 
Misc. 345, 213 NYS 674. 

73. U. S.—Terrace Park v. Errett, 
12 F. (2d) 240. 

Ark.—Little Rock v. Pfeifer, 169 
Ark. 1027, 277 SW 883. 

Cal.—Pacific Palisades Assoc. v. 
Huntington Beach, 196 Cal. 211, 237 
P 538, 40 ALR 782; In re White, 195 
Cal. 516, 234 P 396. 

Ga.—Morrow v. Atlanta, 162 Ga. 
228, 133 SE 345; Smith v. Atlanta, 
161 -Ga.'769; 132 SE 66. 

Ill.— Aurora v. Burns, 319 Ill. 84, 
149 NE 784; Peo. v. Chicago, 261 Ill. 
16, 103 NE 609, 49 LRANS 438, Ann 
Casi915A 292. 

Ky.—Covington v. Summe, etc., Co., 
210 Ky. 520, 276 SW 534, 

La.—State v. Harrison, 161 La. 218, 
108 S 421; State v. New Orleans, 154 
War 274, 97 S 440, 33 ALR 260. 

Mo.—St. Louis vy. Evraiff, 301 Mo. 
231, 256 SW 489. 

Nebr. —State  v. 


Edgecomb, 108 


zoning regulations which 
may be regarded as within the power of one mu- 
nicipal corporation may not be so regarded as to 


MUNICIPAL CORPORATIONS 


health, 


instance.§? 


festa 859, 189 NW 617, 27 ALR 
437. 
N. J.—Dorison v. Saul, 98 N. J. L. 


112, 118 A 691; Robert Realty Co. v. 
Orange, (Sup.) 135 A 60; Realty Se- 
curity Corp. v. Hast Orange, (Sup.) 
1384 A 551; Rudensey v. Senior, (Sup.) 
133, A 77; Oxford. Constr 1Con vy, 
Orange, (Sup.) 133 A 477; Loretto 
Realty Co. v. Bigelow, (Sup.) 133 A 
414; E., etc., Land Co. v. Newark Bd. 
of Adjustment, (Sup.) 133 A 413 [foll 
E., etc., Land Co. v. Newark Bd. of 
Adjustment, 133 A 414]; Klein v. Jer- 
sey City, (Sup.) 132 A 502; Plymouth 
Co, °v. Bigelow, .(Sup.).- 129. -A" 203; 
Prince v. Montclair Bd. of Adjust- 
ment,.“(Sup.). 129A 123: Losick N. 
Binda, (Sup.) 128 A 619; Nelson Bldg. 
Co. v. Binda, (Sup.) 128 A 618. 

N. Y.—Barker v. Switzer, 209 App. 
Div. 151, 205 NYS 108 [app dism 238 
N. Y. 624 mem, 144 NE 918 mem]; 
Isenbarth v. Bartnett, 206 App. Div. 
546, 201 NYS 383 [aff 237 N:. Y. 617 
mem, 143 NE 765 mem]; Utica v. 
Hanna, 202 App. Div. 610, 195 NYS 
225; Hecht-Dann Constr. Co. v. Bur- 
den, 124 Misc. 632, 208 NYS 299; 
Syracuse v. Snow, 123 Misc. 568, 205 


NYS 785; Willerup  v. Hempstead, 

120 Mise. 485, 199 NYS 56; Peo. v. 

Linabury, 209 NYS 126. 
Pa.—White’s App., 134 A 409. 


Tenn.—Spencer-Sturla Co. ve Mem- 
phis, 290 SW 608. 

Va.—Gorieb v. Fox, 134 SE 914, 

[a] Regulations held reasonable 
or not unreasonable.—Fourcade  yv. 
San Francisco, 196 Cal. 655, -238 P 
934; Zahn v. Los Angeles Ba. of 
Public Works, 195 Cal. 497, 234 P 388; 
West v. Wichita, 118 Kan. 265, 234 
P 978; Brett v. Brookline Bldg. Comr., 
250 Mass. 73, 145 NE 269; Spector v. 
Milton Bldg. Inspector, 250 Mass. 63, 
145 NE 265. 

74. .State v. New Orleans, 154 La. 
271, 97 S§ 440, 33 ALR. 260; St. Louis 
Vv. Evraift, 301 Mo. 231, 256 SW 489; 
White’s App., (Pa.) 134 A 409. 

75. Jil.— Aurora v. Burns, 319 Ill. 
84,149 NB 784. 

Ky.—Covington v. Summe, etc., Co., 
210 Ky. 520, 276 SW 534. 

Mich.—Weadock v. Judge Detroit 
Recorder’s “Ct, Wb6 Michi "3760120 
ay OST) 132 AmSR 527, 16 AnnCas 


N. J.—South Orange v. Heller, 92 
NJ. Bq. 505, 118 A’ 697: 

Pa.—White’s App., 1384 A 409, 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

{a] Held not discriminatory.—(1) 
State v. New Orleans, 162 La. 202, 
110 S 201; Wulfsohn y. Burden, 241 
N. Y. 288, 150°NE 120, 43 ALR’ 651; 
Spencer- Sturla Co. Vv. Memphis, 
(Tenn.) 290 SW 608. (2) Where the 
municipality had power to exempt 
persons who had filed plans and spec- 
ifications, or corrected plans and 
specifications, prior to adoption of 
zoning ordinance, it could exempt 
Such class by later ordinance, if it 
deemed that exempted class had not 
been justly dealt with or needed re- 
lief, where vested rights were not 
affected. State v. Hauser, 111 Oh. St. 


he Pow. 


‘ 


to the protection of established districts,” but ex- 
tends to aid in the development of new districts.’® 
[§ 366] bb. Matters Considered—(aa) In General. 
In determining whether a zoning regulation is valid 
two questions present themselves: (1) Whether the 
scheme of zoning is as a whole sound,’ that is to 
say, whether the method of classification and the 
districting is reasonably necessary to the publie 
safety, morals, or general welfare.*° 
Whether the scheme of classification and district- 
ing has been applied fairly and impartially in each 
It is difficult to isolate the several 
factors which may be considered in the enactment 
of zoning regulations.®? 


(2) 


Such regulations may in- 


402, 145 NE 851. 

76. U. S.—Morrison v. Pettigrew, 
14 F. (2d) 453. 

Ark.—Little Rock v. Pfeifer, 169 
Ark. 1027, 277 SW 883. 

Cal.—Pacific Palisades Assoc. Vv. 
Huntington Beach, 196 Cal. 211, 237 
P 538, 40 ALR 183; In re White, 195 
Cal. 516, 234 P 396. 

Del. — Wilmington vi Turk, 73) Dek 


Chy 292.) 129 A 5L2: 

Ga.—Smith v. Atlanta, 161 Ga. 769, 
132 SE 66. 

Ill.— Aurora v. Burns, 319 Ill. 84, 
149 NE 784. 


Mo.—St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; State v. McKelvey, 
301 Mo. 1, 256 Sw 474. 

N. J.—Romar Realty Co. v. Had- 
donfield, 96 N. J. L. 117, 114 A 248; 
Robert Realty Co. v. Orange, (Sup.) 
135 A 60; Loretto Realty Co. v. Bige- 
low, (Sup.) 133 A 414; E., ete, Land 
Co. v. Newark Bd. of Adjustment 
(Sup.) 133 A 418 [foll E., ete., Lan 
Co. v. Newark Bd. of Adjustment, 133 
A 414]; Tenez Constr. Corp. v. Gar- 
ner, (Sup.) 133 A 396; Rudnevitz v. 
Bigelow, (Sup.) 133 A 174; Hench v. 
East Orange, (Sup.) 130 A 363; Sonn- 
tag v. Schmidt, (Sup.) 130 A 361; 
Summit Porcelain Co. v. Summit Bd. 
of Adjustment, (Sup.) 129 A _ 819; 
Reimer v. Dallas, (Sup.) 129 A 390; 
Plymouth Co. v. Bigelow, (Sup.) 129 
A 203; Vernon vy. Westfield, (Sup.) 
124 A 248. 

N. Y.—Isenbarth v. Bartnett, 206 
App. Div. 546, 201 NYS 383 [aff 237 
N. Y. 617 mem, 148 NE 765 mem]; 
Utica v. Hanna, 202 App. Div. 610, 
195 NYS 225; Melita v. Nolan, 6 
Mise. 345, 213 NYS 674; St. Basil’s 
Church v. Kerner, 125 Misc. 526, 211 
NYS 470; Hecht-Dann Constr. Co. v. 
Burden, 124 Misc. 632, 208 NYS 299; 
Syracuse v. Snow, 123 Misc. 568, 205 
NYS 785; Peo. v. Roberts, 90 Misc. 
439, 1538 NYS 148. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

Pa.—White’s App., 134 A 409. 

R. I.—Providence v, Stephens, 133 
A 614. 

Tenn.—Spencer-Sturla Co. vy. Mem- 
phis, 290 SW 608. 

Tex.—Spann v. Dallas, 111 Tex. 
350, 235 SW 513, 19 ALR 1387. 

[a] The inadequacy of fire fight- 
ing facilities to take care of apart- 
ment houses in a particular district 
is not justification for the prohibi- 
tion of such buildings by zoning or- 
dinances. Ingersoll v. South Orange, 
(N. J. Sup.) 128 A 3938. 

77. Zahn v, Los Angeles Bd. of 
Pape Works, 195 Cal, 497, 234 P 

78. Zahn y. Los Angeles Bd. of 
Public Works, supra, 

79. Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 381, 
38 ALR 1479, 

80. Miller v. Los Angeles Bd, of 
Public Works, supra. 

81. Miller v. Los Angeles Bd. of 
Public Works, supra. 

s2. Ayer v. Boston Comrs, on 
Height of Bldgs., 242 Mass. 30, 136 
NE 338. 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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oa. Ay 
Height of Bldgs., 


§ 366] 


volve complicated and conflicting elements and in- 
Zoning regulations must take into con- 
sideration the character of the district,8¢ the future 
development of the municipality,®® and the direction 
All questions affect- 


terests.8% 


of municipal improvements.** 


MUNICIPAL CORPORATIONS 


ing the public’? and private®* interests must be 


Boston Comrs. on 
supra, 

84 Schait v. Senior, 97 N. J. L. 
‘390, 117 A 517; Peo. v. New York Bd. 
‘of Appeals, 234 N. Y. 484, 138 NE 
416; Utica v. Hanna, 202 App. Div. 
610, 195 NYS 225; Pritz v. Messer, 
112 Oh. St. 628, 149 NE 30; Spencer- 
Sturla Co. v. Memphis, (Tenn.) 290 
SW 608. 

&5. Morrison v. Pettigrew, 14 F. 
(2d) 458, 456; Pritz v. Messer, 112 
Oh. St. 628, 644, 149 NE 30. 

“Zoning looks. mainly to the future, 
The zoning of built-up localities must 
recognize actual conditions and make 
the best of mistakes of the past. But 
the zoning of open areas, while fol- 
lowing desirable natural tendencies, 
must check the undesirable tenden- 
cies.’ Morrison v. Pettigrew, supra 
[quot 9 National Mun. Rev., No. 5, 
May, 1920, p 328 (article by Edward 
M. Bassett) ]. 

“We cannot say that the council 
did not look forward to a time when 
by the natural functioning of the 
law of supply and demand the tide 
of population would turn in the direc- 
tion where light, air, space, and 
health can be secured as normal liv- 
ing conditions, and where by these 
restrictions and by public demand the 
builders would be compelled to build 
homes which would make for the 
maintenance rather than for the de- 
terioration of the American family. 
This problem must be viewed from 
the standpoint of coming generations. 
Regarded from the limited outlook 
of the immediate present, it is easy 
to claim with some degree of cogency 
that there is no relation between 
these measures and the public health, 
safety, or morals. Taking a long 
view into the future, however, and 
looking back into the past, to remind 
ourselves what detriment the unre- 
stricted congestion in city life, both 
of traffic and housing, has already 
done the public welfare, we do see 
a real relation between the substan- 
tial material welfare of the com: 
munity and this effort of the city 
to plan its physical Hige.4.e<Pritz sv: 
Messer, supra. 

86. Utica v. Hanna, 202 App. Div. 
640, 195 NYS 225; Spencer-Sturla Co. 
v. Memphis, (Tenn. ) 290 SW 608. 

Ayer v. Boston Comrs. on 
Height of Bldgs., 242 Mass. 30, 136 
NE 338; Peo. v. Department of 
Health, 104 Mise, 224, 172 NYS 88 [aff 
187 App. Div. 890 mem, 174 NYS 917 
mem (aff 226 N. Y. 209, 123 NE 379)]; 
Pritz v. Messer, 112 Oh. St. 628, 149 
NE 30. 

8& Ayer v. Boston Comrs. on 

Height of Bldgs., 242 Mass. 30, 136 
NE 338. 
Sheldon y. New York Bd. of 
Appeals, 234 N. Y. 484, 138 NE 416; 
Utica v. Hanna, 202 App. Div. 610, 
195 NYS 225; Spencer-Sturla Co. v. 
Memphis, (Tenn.) 290 SW 608. 

g0. Sheldon v. New York Bd. of 
Appeals, 234 N. Y. 484, 1388 NE 416; 
Utica v. Hanna, 202 App. Div. 610, 
195 NYS 225; Hecht-Dann Constr. Co. 
v. Burden, 124 Misc. 632, 208 NYS 
299; Spencer- Sturla Co. v. Memphis, 
(Tenn. ) 290 SW 608. 

91. Bartsch v. Ragonetti, 123 
Mise. 903, 207 NYS 142 [aff 214 App. 
Div. 799 mem, 210 NYS 825 mem]. 

92. Bartsch v. Ragonetti, supra. 

93. Peo. v. New York Bd. of Ap- 
peals, 234 N. Y. 484, 138 NE 416; 
Utica v. Hanna, 202 App. Div. 610, 
195 NYS 225; Hecht-Dann Constr. Co. 
v. Burden, 124 Misc. 632, 208 NYS 
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299. ’ 
[a] Discussion of rule.—‘‘Zoning 
necessarily involves a consideration 


of the community as a whole and a 
comprehensive view of its needs. An 
arbitrary creation of districts, with- 
out regard to existing conditions or 
future growth and development, is 
not a proper exercise of the police 
power and is not sustainable. No 
general zoning plan, however, can be 
inaugurated without incurring com- 
plaints of hardship in particular in- 
stances. But the individual whose 
use of his property may be restricted 
is not the only person to be consid- 
ered. The great majority, whose en- 
joyment of their property rights 
requires the imposition of restric- 
tions upon the uses to which private 
property may be put, must a!'so be 
taken into consideration. ... Zoning 
is regulation by districts and not by 
individual pieces of pronverty. The 
classification, as a whole, must be 
fair, but an absolute identity of 
treatment of particular parcels of 
Jand is not required, The power 
must be reasonably exercised. The 
question is not whether we approve 
the ordinance under review, but 
whether we can pronounce it an un- 
reasonable exercise of power, having 
no rational relation to the public 
health, morals, safety or general wel- 
fare.” Aurora v. Burns, 319 Ill. 84, 
, 149 NE 784. 

{[b] “The purpose of comprehen- 
sive zoning is the attainment of unity 
in the construction and development 
of a city, along lines of reasonable 
regulations which tend to promote 
the health, safety, morals, and gen- 
eral welfare of the community, and it 
is equally obvious that to accom- 
plish this purpose there must be 
definitely in the minds of the makers 
of comprehensive zoning, a plan, in 
outline at least, sufficiently extensive 
so that when embodied in an enacted 
ordinance a reviewer thereof may say 
with confidence that it will redound 
to the welfare of the city as a whole 
and that any part of that plan is rea- 
sonably related thereto. Of course, a 
comprehensive zoning plan should 
contemplate and provide for the 
planning from time to time of the 
execution of further details, exten- 
sions, and such modifications of ex- 
isting features as unforeseen changes, 
occurring in the civic conditions, 
make necessary to the perfection and 
perpetuation of the plan.” Miller 
v. Los Angeles Bd. of Public Works, 
195 Cal. 477, 495, 234 P 381. 

[ce] Form of comprehensive zon- 
ing plan.— ‘The entire area of the 
village is divided by the ordinance 
into six classes of use districts, de- 
nominated U-1 to U-6, inclusive; 
three classes of height districts, de- 
nominated H-1 to H-3, inclusive; and 
four classes of area districts, de- 
nominated A-1 to A-4, inclusive. The 
use districts are classified in respect 
of the buildings which may be erected 
within their respective limits, as fol- 
lows: U-1 is restricted to single fam- 
ily dwellings, public parks, water 
towers and reservoirs, Suburban and 
interurban electric railway passenger 
stations and rights of way, and farm- 
ing, non-commercial greenhouse nur- 
‘series, and truck gardening; U-2 is 
extended to include two-family dwell- 
ings; U-3 is further extended to in- 


clude apartment houses, hotels, 
churches, schools, public libraries, 
museums, private clubs, community 
center buildings, hospitals,  sani- 
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considered. The peculiar suitability for particular 
uses,®? the conservation of property values,®® the 
permanency of the structure®! and its use,®? are all 
matters to be considered. Zoning regulations must 
be in accordance with some well considered plan** 


tariums, public playgrounds, and rec- 
reation buildings, and a city hall and 
courthouse; U-4 is further extended 
to include banks, offices, studios, tele- 
phone exchanges, fire and police sta- 
tions, restaurants, theaters and mov- 
ing picture shows, retail stores and 
shops, sales offices, sample rooms, 
wholesole stores for hardware, drugs, 
and groceries, stations for gasoline 
and.oil (not exceeding 1,000 gallons 
storage) and for ice delivery, skating 
rinks and dance halls, electric sub- 
stations, job and newspaper printing, 
public garages for motor vehicles, 
stables and wagon sheds (not exceed- 
ing five horses, wagons or motor 
trucks), and distributing stations for 
central store and commercial enter-' 
prises; U-5 is further extended to in-' 
clude billboards and advertising signs! 
(if permitted), warehouses, ice and 
ice cream manufacturing and cold 
storage plants, bottling works, milk 
bottling and central distribution sta- 
tions, laundries, carpet cleaning, dry 
cleaning, and dyeing establishments, 
blacksmith, horseshoeing, wagon and 
motor vehicle repair shops, freight 
stations, street car barns, stables and 
wagon sheds (for more than five 
horses, wagons or motor trucks), and 
wholesale produce markets and sales- 
rooms; U-6 is further extended to 
include plants for sewage disposal 
and for producing gas, garbage and 
refuse incineration, scrap iron, junk, 
scrap paper, and rag storage, aviation 
fields, cemeteries, crematories, penal 
and correctional institutions, insane 
and feeble-minded institutions, stor- 
age of oil and gasoline (not to ex- 
ceed 25,000 gallons), and manufactur- 
ing and industrial operations of any 
kind other than, and any public util- 
ity not included in, a class U-1, U-2, 
U-3, U-4, or U-5 use. There is a sev- 
enth class of uses which is prohibited 
altogether. Class U-1 is the only dis- 
trict in which buildings are restricted 
to those, enumerated. In the other 
classes the uses are cumulative—that 
is to say, uses in class U-2 include 
those enumerated in the preceding 
class U-1; class U-3 includes uses 
enumerated in the preceding classes, 
U-2 and U-1; and so on. In addition 
to the enumerated uses, the ordinance 
provides for accessory uses; that is, 
for uses customarily incident to the 
principal use, such as private ga- 
rages. Many regulations are pro- 
vided in respect of such accessory 
uses. The height districts are classi- 
fied as follows: In class H-1, build- 
ings are limited to a height oF 2% 
stories, or 35 feet; in class H-2, to 4 
stories, or 50 feet; in class H-3, to 
80 feet. To all of these, certain ex- 
ceptions are made, as in the case of 
church spires, water tanks, etc. The 
classification of area districts is: In 
A-1 districts, dwellings or apartment 
houses to accommodate more than 
one family must have at least 5,000 
square feet for interior lots and at 
least 4,000 square feet for corner 
lots; in A-2 districts, the area must 
be at least 2,500 square feet for in- 
terior lots, and 2,000 square feet for 
corner lots; in A-3 districts, the lim- 
its are 1,250 and 1,000 square feet, 
respectively; in A-4 districts, the 
limits are 900 and 700 square feet, 
respectively. The ordinance con- 
tains, in great variety and detail, pro- 
visions in respect of width of lots, 
front, side, and rear yards, and other 
matters, including restrictions and 
regulations as to the use of. bill- 
boards, signboards, and advertising 
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and must adopt a definite policy.™ 
describe with certainty the district or districts 
within which they are applicable.®® 
to zone contemplates fixed areas with defined bound- 
To’ what extent it is necessary to zone 
the entire municipal boundaries often depends on 
circumstances,®? and also the rule, may differ as to 
different municipal corporations. 
identity of treatment of particular parcels of land 
Under particular cireumstances 
zoning may be limited to one street only.t 
the statute so requires it,? zoning regulations should 
be in accordance with well considered plans apply- 
ing within the entire municipal boundaries.* 

[§ 367] (bb) Aisthetic Considerations.* Aisthetic 


arles.?6 


‘is not required.%® 


signs. A single family dwelling con- 
sists of a basement and not less than 
.three rooms and a bathroom. A two- 
family dwelling consists of a base- 
-ment and not less than four living 
rooms and a bathroom for each fam- 
ily, and is further described as a 
detached dwelling for the occupation 
of two families, one having its prin- 
cipal living rooms on the first floor 
and the other on the second floor. 
Appellee’s tract of land comes under 
'.U-2, U-3 and U-6. The first strip of 
620 feet immediately north of Euclid 
Avenue falls in class U-2, the next 
130 feet to the north, in U-3, and the 
remainder in U-6. The uses of the 
first 620 feet, therefore, do not in- 
clude apartment houses, hotels, 
churches, schools, or other public and 
semipublic buildings, or other’ uses 
enumerated in respect of U-3 to U-6, 
inclusive. The uses of the next 130 
feet include all of these, but exclude 
industries, theaters, banks,. shops, 
and the various other uses set forth 
in respect of U-4 to U-6, inclusive. 
Annexed to the ordinance, and made 
a part of it, is a zone map, showing 
the location and limits of the’ vari- 
ous use, height, and area districts, 
from which it appears that the three 
classes overlap one another; that is 
to say, for example, both U-5 and 
U-6 use districts are in A-4 area dis- 
tricts, but the former is in H-2 and 
the latter in H-3 height districts. 
The plan is a complicated one, and 
can be better understood by an in- 
spection of the map, though it does 


not seem necessary to reproduce it 
for present purposes.” Euclid v. 
Ambler Realty Co.,. (U. S.),..47. SCt 
114, 115. 


94. Utica v. Hanna, 202 App. Div. 
610, 195 NYS 225. 


95. State v. Harris, 158 La. 974, 
105. S 33. 
[a] Discussion of rule.— ‘It is 


urged that [the] Ordinance ... the 
last one past, is vague and illegal, 
because it does not define with rea- 
sonable certainty the district or dis- 
tricts in which buildings for busi- 
ness purposes shall not be erected, 
but describes that territory merely 
as ‘any recognized residential dis- 
trict... We think that the position is 
well taken. What may be considered 
by one as being a recognized residen- 
tial district or districts may not be 
so considered by another. The term 
has too much elasticity to be used 
for the purpose for which it is here 
used. _The council might and should 
have defined the district or districts 
to be affected by metes and bounds, 
and not by the uncertain and elastic 
‘term used by it. It is true, as ob- 
served by counsel for the defendant, 
that the section of the Constitution, 
quoted above, uses the expression, 
‘residential districts,’ in authorizing 
municipalities to prohibit the estab- 
lishment of places of business in 
such districts, but the use of that ex- 
pression was not intended to relieve 
municipalities of the duty of desig- 
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They should 


The authority 


An absolute 


When 


nating the metes and bounds of the 
districts which they considered or de- 
sired to make residential.” State v. 
Harris, 158: La. 974, 977, 105 S 33. 

96. Kensington-Davis Corp. v. 
Schwab, 239 N. Y. 54, 145 NE 738; 
Wertheimer v. Schwab, 124 Misc. 822, 
210 NYS 312. ©. : 

97. State v. New Orleans, 154 La. 
271,.97 S 440, 33 ALR 260. , 
98. State v. New Orleans, supra. 
99. Aurora v. Burns, 319 Ill. 84, 
149. NE 784; F. L., ete., Inv. Co. v. 

Dowling, (N. J. Sup.) 134 A 555. 

1. State v. New Orleans, 154 La. 
271, 97 S 440, 33 ALR 260. 

2. See statutory provisions. °* 

8. Kensington-Davis Corp. Vv. 
Schwab, 239 N. Y. 54, 145 NE 738; 
Harris v. Dobbs Ferry, 208 App. Div. 
853, 204 NYS 325. 

4 Generally see supra § 228. 

5. Romar Realty Co..v. Haddon- 
field, 96. N. J. Li. LAG 9 Pk4 A? 48 oTsen- 
barth. v. Bartnett, 206: App. Div. 546, 
201 NYS 383 [aff 237 N. Y. 617 mem, 
143 NE 765 mem]; Melita v. Nolan, 
126 Misc. 345, 2183 NYS 674; Syracuse 
v. Snow, 123 Misc. 568, 205 NYS 785: 
Peo. v. Roberts, 90 Misc. 439, 1538 
Ke 143; White’s App., (Pa.) 134 A 

6. Herring v. Stannus, 169 Ark. 
244, 275 SW 321; State v. New Or- 
leans, 161 La. 1108, 109 S 916; State 
v. New Orleans, 154 La. 271, 97 S 440, 
33 ALR 260 [overr in so far as con- 
flicting Blaise v. New Orleans, 142 
Das ii8; Ge Si 2442 oSalvoisve New 
Orleans, 1386 La. 480, 67 S 338]: State 
v. Harper, 182 Wis. 148, 158, 196 NW 
451, 33 ALR 269. 

“Tt is sometimes said that these 
regulations rest solely upon esthetic 
considerations. The results which 
they tend to accomplish, as above 
summarized, are material rather than 
eesthetic in their nature. It is not 
necessary for us to consider how far 
esthetic. considerations furnish a 
justification for the exercise of the 
police power. ... It seems to us that 
sesthetic considerations are relative 
in their nature. With the passing of 
time, social standards conform to 
new ideals. As a race, our sensibili- 
ties are becoming more refined, and 
that which formerly did not offend 
cannot now be endured. That which 
the common law did not condemn 
as a nuisance is now frequently out- 
lawed as such by the written law. 
This is not because the subject out- 
lawed is of a different nature, but be- 
cause our sensibilities have become 
more refined and our ideals more ex- 
acting. Nauseous smells have al- 
ways come under the ban of the law, 
but ugly sights and discordant sur- 
roundings may be just as distressing 
to keener sensibilities. The rights of 
property should not be sacrificed to 
the pleasure of an _  ultra-zsthetic 
taste. But whether they should be 
permitted to plague the average or 
dominant human sensibilities, » well 
may be pondered.” State v. Harper, 
supra. 


[S§. 366-368 


considerations alone do not justify the enactment of 
zoning regulations.® 
mined that the regulation tends to promote the 
public health, publie safety, or public welfare, 
esthetic considerations may be considered in the 
enactment of the particular regulation.® 

. [§ 368] (d) Particular Powers—aa. Architectural 
and Structural Designs. 
tions may consist in regulating the architectural 
and structural designs of buildings within specified 
districts in regard to bulk, building lines, height, 
open spaces, yards, ete.’ 
power apartments, 
tures may be zoned and their height, bulk, open 
spaces, ete., regulated;% as for instance, the par- 


But when once it is deter- 


Municipal zoning regula- 


In the exercise of the 


tenements, and like struc- 


7. U. S.—Euclid v. Ambler Realty 


'Co., 47 SCt 114: 


Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. 

Mass.—Welch v. Swasey, 193 Mass. 
364, 79 NE 745, 118 AmSR 523, 23 
LRANS 1160 [aff 214 U. S~ 91, 29 
SCt 567, 53) Li. ed. 923). 

N. Y.—Wulfsohn v. Burden, 241 
N. Y. 288, 150 NE 120, 48 ALR 651. 

N. D.—Bismarck v. Hughes, 208 
NW 711. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

Va.—Gorieb v. Fox, 134 SE 914. 

{a] “The fact that the height of 
buildings is more restricted in resi- 
dence sections of the municipality 
and less restricted in the business 
sections—in other words, that there 
is a variation in height regulations 
according to districts—does not in- 
validate such ordinances.” Pritz v. 
Messer, 112 Oh. St. 628, 640, 149 NE 
30. 


8. Cal.—Miller v. Los Angeles Bd. 
of Public Works, 195 Cal. 477, 234 P 
381, 38 ALR 1479; Blumenthal v. 
Cryer, 71 Cal. A. 668,°286 ‘P 216. 

Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. 

Mass.—Welch v. Swasey, 193 Mass. 
364, 79. NE 745, 118 AmSR 523, 23 
LRANS 1160 [aff 214 U. S. 91, 29 
SCt! 567,053) Lied. 923]. 

N. J.—Robert Realty Co. v. Orange, 
(Sup.) 1385 A 60. 

N. Y.—Wulfsohn v. Burden, 241 
N. Y. 288, 150 NE 120. 43 ALR 651; 
Lineoln Trust Co. v. Williams Bldg. 
Corp.; 6 229.NU Y.- 313, 128) NE 209; 
Headley v. Fennell, 124 Misc. 886, 
210 NYS 102 [aff 214 App. Div. 810 
mem, 210 NYS 861 mem]. 

N. D.—Bismarck v. Hughes, 208 
NW 711. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; State v. Osborn, 22 
OhNPNS 549. 

R. I.—Providence v. Stephens, 133 
A 614. 

Man.—Re Maycock, 24 Man. 646, 29 
WestLR 182. 

Ont.—Toronto v. Williams, 4 Ont 
WN 58, 8 DomLR 299 [allowing app 
27 Ont. L. 186, 38 OntWN 1648, 22 
OntWR 899, 5 DomLR 659, and foll 
Toronto v, Ford, 4. OntWN 13886, 24 
OntWR 717, 12 DomLR 841]; Cole- 
man v. McCallum, 4 OntWN 1449, 24 
OntWR 754, 12 DomLR 140. 

[a] Discussion of rule—‘It is 
needless to... analyze and enumer- 
ate all of the factors which make a 
single family home more desirable 
for the promotion and perpetuation 
of family life than an apartment, 
hotel, or flat.. It will suffice to say 
that there is a sentiment practically 
universal, that this is so. But few 
persons, if given their choice, would, 
we think, deliberately prefer to es- 
tablish their homes and rear their 
children in an apartment house neigh- 
borhood rather than in a single home 
neighborhood. The general welfare 
of a community is but the aggregate 
welfare of its constituent’ members 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ticular number of families for which such structures 
The power is not 
an inherent one,!° it must be expressly granted or 
rise by necessary implication, and in many in- 
stances the existence of the power has been denied,}2 
as for instance, prohibiting the erection of four- 
story apartment houses,'* prohibiting the erection 
of frame office buildings,!* prohibiting the erec- 


may be built may be regulated.® 


and that which tends to promote the 
welfare of the individual members of 
society cannot fail to benefit society 
as a whole. The entrance of one 
apartment house or fiat into a dis- 
trict usually means the entrance of 
others, and while it may mean an 
enhancement of value of the adjacent 
property for the building of similar 
structures, it detracts from the value 
of neighboring property for home 
building. The man who is seeking 
to establish a permanent home would 
not deliberately choose to build next 
to an apartment house, and it is 
common experience that the man who 
has already built is dissatisfied with 
his home location and desires a 
change. In other words, the apart- 
ment house, tenement, flat, and like 
structures tend to the exclusion of 
homes. The home owner may move 
to another. district but this may not 
be a sufficient solution... [of] his 
problem, for if no protection can be 
given to strictly home districts—such 
as is contemplated by a comprehen- 
sive and properly constructed zoning 
plan—he may be forced by the ever- 
increasing encroachment of apart- 
ments and flats to relinquish, if not 
altogether abandon, the benefits 
emanating.from a permanent home 
site.’ Miller v. Los Angeles Bd. of 
Publie Works, 195 Cal. 477, 493, 234 P 
381. é 

[b] “With particular reference to 
apartment houses, it is pointed out 
that the development of detached 
house sections is greatly retarded by 
the coming of apartment houses, 
which has sometimes resulted in de- 
stroying the entire section for pri- 
vate hcuse purposes; that in such 
sections very often the apartment 
house is a mere parasite, constructed 
in order to take advantage of the 
open spaces and attractive surround- 
ings created by the residential char- 
acter of the district. Moreover, the 
coming of one apartment house is 
followed by others, interfering by 
their height and bulk with the free 
eirculation of air and monopolizing 
the rays of the sun which otherwise 
would fall upon the smaller homes, 
and bringing, as their necessary ac- 
companiments, the disturbing noises 
incident to increased traffic and busi- 
ness, and the occupation, by means of 
moving and parked automobiles, of 
larger portions of the streets, thus 
detracting from their safety and de- 
priving children of the privilege of 
quiet and open spaces for play, en- 
joyed by those in more favored locali- 
ties—until, finally, the residential 
character of the neighborhood and its 
desirability as a place of detached 
residences are utterly destroyed. Un- 
der these circumstances, apartment 
houses, which in a different environ- 
ment would be not only entirely un- 
objectionable but highly desirable, 
come very near to being nuisances.” 
Euclid v. Ambler Realty Co., (U. S.) 
47 SCt 114, 120. 

[c] Regulations held to apply.— 
Coleman v. McCallum, 4 OntWN 1449, 
24 OntWR 754, 12 DomLR 140. 
=1OY 
250 Mass. 73, 145 NE 269 [foll Bamel 
v. Brookline Bldg. Comr., 250 Mass. 
82, 145 NE 272]; State v. Houghton, 
164 Minn, 146, 204 NW 569; Stevens 
v. Clarke, 216 App. Div. 351, 215 NYS 


190. 

Discussion of, and reason for, 
rule.— “Restriction of the use of land 
to buildings each to be occupied as 


Brett v. Brookline Bldg. Comr., | 
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its scope.?® 


be viewed at least in two aspects. 
It may be regarded as preventive of 
fire. . It seems to us manifest that, 
other circumstances being the same, 
there is less danger of a building 
becoming ignited if occupied by one 
family than 
more families. Any increase in the 
number of persons or of stoves or 
lights under a single roof increases 
the risk of fire. A regulation : de- 
signed to decrease the number of 
families in one house may reasonably 
be thought to. diminish that risk. 
The space between buildings likely 
to arise from the separation of peo- 
ple into a single family under one 
roof may rationally be thought also 
to diminish the hazard of conflagra- 
tion in a neighborhood. ... It may 
be a reasonable view that the health 
and general physical and mental wel- 
fare of society would. be promoted 
by each family dwelling in a house 
by itself. Increase in fresh air, free- 
dom for the play of children and of 
movement of adults, the opportunity 
to cultivate a bit of land, and the 
reduction in the spread of contagious 
diseases may be thought to be ad- 
vanced by a general custom that each 
family live in a house standing by 
itself with its own curtilage. These 
features of family life are equally 
essential or equally advantageous for 


all inhabitants, whatever may be 
their social standing or material, 
prosperity. There is nothing on the 


face of this by-law to indicate that 
it will not operate indifferently for 
the general benefit. It is matter of 
common knowledge that there are 
in numerous districts plans for real 
estate development involving modest 
single-family dwellings within the 
reach as to price of the thrifty and 
economical of moderate wage earn- 
ing capacity.” Brett v. Brookline 
Bldg. Comr., 250 Mass. 73, 78, 145 NE 


269. 

10. Bowen v. Jersey City, (N. J. 
Sup.) 132 A 334. See cases infra note 
11. 

11. Barker v. Switzer, 209 App. 


Div. 151, 205 NYS 108 [app dism 238 
N. Y. 624 mem, 144 NE 918 mem]; 
Syracuse v. Snow, 123 Mise. 568, 205 
NYS 785; Mobridge v. Brown, 39 S. D. 
270, 164 NW 94. 

12. State v. Minneapolis, 136 Minn, 
479, 162 NW 477; Jersey Land Co. 
v. Scott, 100 N. J. Li. 45, 126 A 173; 
Romar Realty Co. v. Haddonfield, 96 
NRT, BLE aA 243 t@xtond 
Constr, Co. -v.{ Orange, “(N.) Jy’ Sup.) 
133 A 477; R. & B. Realty, ete. Co. 
v. Jelleme, (N. J. Sup.) 130 A 365; 
White v. Bower, (N. J. Sup.) 130 A 
365; Losick v. Binda, (N. J. Sup.) 
128 A 619; Nelson Bldg. Co. v. Binda, 
(N. J. Sup.) 128 A. 618; Ingersoll 
v. South Orange, (N. J. Sup.) 126 A 
213; Vernon vy. Westfield, (N. J. Sup.) 
124 A 248; Mobridge y. Brown, 39 
S. D. 270, 164. NW 94. 

[a] “The height of the building 
cannot in any sense be regarded as 
endangering the public safety, nor 
can it be reasonably contended that 
the health of the community could 
be injuriously affected thereby.” Jer- 
sey Land Co. v. Scott, 100 N.i J. L. 
45, 47, 126 A 173. 

[b] Apartment houses as promot- 
ing immorality.—Apartment houses 
may not be discriminated against 
by zoning regulations or ordinances 
merely under the theory that they 
promote immorality. Loretto Realty 


a residence for a single family may| Co. v. Bigelow, 


if occupied by two or! 
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tion of one-story buildings within a particular dis- 
trict,'® prohibiting the erection, within a specified 
district, of buildings to be used by more than one 
family,'® prohibiting the erection of a four-family 
flat within a residential district,!’ prohibiting the 
erection of two-family houses within a district.1® 
In any event the power must be exercised within 
Thus, a regulation providing that no 


Ns Si Sup Vi337 24 
414; E., ete., Land Co. v. Newark Bd. 
of Adjustment, (N. J. Sup.) 133 A 
413 [foll E., ete., Land Co, v. Newark 
Bd. of Adjustment, 133 A 414]. 

13. Jersey Land Co. y. Scott, 100 
Net die Lave, 126" AY 7s. 

[a] Discussion of rule. “An 
apartment-house is a mode of habita- 
tion specially recognized by the laws 
of the state, as a necessary method of 
meeting the social congestion of our 
cities. It is a method of supplying 
in compact form accommodation to 
numbers of families under a com- 
mon roof. Such structures are not 
only recognized, but seem to have be- 
come ex necessitate a part of our 
economic and domestic life. They 
are found in large numbers in all 
our larger cities, and afford conven- 
ient access to workers and business 
men in such congested centres, who 
otherwise probably could not be ade- 
quately supplied with the conven- 
iences of modern life, and with our 
modern systems of transportation. 
The height of the structure contem- 
plated here is four stories. The ordi- 
nance in question forbidding the con- 
struction of such a building seems 
to be wholly unnecessary, within the 
comprehension of the statute for the 
public safety, public health or the 
general welfare in this particular 
community; that its presence may 
not recommend it to other residents 
in the immediate neighborhood pre- 
sents no basis for regarding the erec- 
tion of the building as opposed to 
the general welfare. The height of 
the building cannot in any sense be 
regarded as endangering the public 
safety, nor can it be reasonably con- 
tended that the health of the com- 
munity could be injuriously affected 
thereby.” Jersey Land Co. °v. Scott, 
100 N. J. L. 45, 46, 126 A 1738. 5 

14. White v. Bower, (N. J. Sup.) 
130 A 365. 


15. Mobridge v. Brown, 39 S. D. 
270, 164 NW 94. 1 
16. Losick vy. Binda, (N. J. Sup.) 


128 A 619; Nelson Bldg. Co. v. Binda, 
(N. J. Sup.) 128 A 618; Vernon vy. 
Westfield, (N. J. Sup.) 124 A 248. 

[a] Discussion of rule.—‘‘Is the 
provision of the ordinance, under 
which the inspector’s refusal to issue 
the certificate of occupancy is sought 
to be justified, an exercise of the 
power conferred by the statute, or is 
it one beyond the power of the mu- 
nicipality to ordain? That it is the 
latter we have no doubt. It operates 
upon every residence within the pre- 
scribed district without regard to its 
size, sanitary appliances, or conven- 
ience. It permits occupancy and use 
of a residence by a single family, 
no matter how large, but prohibits 
occupancy by two families, although 
the total membership of the two may 
be much less than that of the one. 
In short, its only purpose, so far as 
can be discovered from the language 
used, is to place a restriction upon 
the use of residential properties, 
within the designated area, without 
any pretense that such restriction is 
reasonably necessary for the public 
health and safety.’”’ Vernon vy. West- 
field, (N. J. Sup.) 124 A 248, 249. 

17. State v. Minneapolis, 136 Minn. 
479, 162 NW 477, 

18. R. & Bi Realty, .eteiColry. Jel~ 
leme, (N. J. Sup.) 130 A 365. 

19. Barker v. Switzer, 209 App.’ 
Div. 151, 205 NYS 108 [app dism 238 
N. Y. 624 mem, 144 NE 918 mem]; 
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buildings shall be erected, altered, or used as a 
residence for more than one family, but not regu- 
lating the size of the lot or specifying how far 
buildings shall be separated, is not authorized by 


statute authorizing municipalities 


location of industries and buildings with a view to 
promote the public health, safety, and general wel- 
fare.2° Also,’ authority to regulate the ‘‘manner 
and method of building’’ does not authorize the 
restriction of the location of one-story buildings.?+ 
The regulations must have the tendency to promote 
the health, safety, or general welfare.” The power 
must be exercised reasonably,?* not arbitrarily,?+ 


Syracuse v. Snow, 123 Misc. 568, 205 
NYS 785. 

20. Handy v. South Orange, (N. J. 
Sup.) 118 A 838. 

21. Romar Realty Co. v. Haddon- 
field, 96 N. J. L. 117, 114 A 248. 

[a] “A greater possibility of fires 
in one-story buildings, if such a fact 
could be demonstrated, is not a suf- 
ficient reason to justify depriving 
the prosecutor of the use of his land 
for one-story stores.” Romar Realty 
Co. v. Haddonfield, 96 N. J. L. 117, 
120, 114 A 248, 

22. Jersey Land Co, v. Scott, 100 
INS tia dd, 26 APLT3> Syracuse Vv. 
Snow, 123 Misc. 568, 205 NYS 785. 

[a] Fraternity house.—A regula- 
tion prohibiting the maintenance of 
a fraternity house within a resi- 
dential district is unauthorized. 
Syracuse v. Snow, 123 Misc. 568, 205 
NYS 785. 

23. Realty Security Corp. v. Hast 
Orange, (N. J. Sup.) 134 A 551; 
White’s App., (Pa.) 134 A 409. 

24. White’s App., supra, 

25. White’s App., supra. 

26. Brett Vv. Brookline Bldg. 
Comr., 250 Mass. 73, 79, 145 NE 269. 

“Reasonable classification as to the 
designation of areas aS well as in 
other respects must be permitted to 
the law-making power. ... That is 
a necessary corollary of a zoning 
law of any kind.” Brett v. Brookline 
Bldg. Comr., supra. 

27. Regulation of use of property 
generally see supra § 547. 

28. Euclid v. Ambler Realty Co., 
(U. S.) 47 SCt 114; Des Moines v. 
Manhattan Oil Co., 193 Iowa 1096, 184 
NW 823, 188 NW 921, 23 ALR 1322; 
Whitridge v. Park, 179 App. Div. 884, 
165 NYS 640; State v. Harper,’ 182 
Wis. 148, 196 NW 451, 33 ALR 269. 

[a] “The purpose cf the law is to 
bring about an orderly development 
of our cities; to establish residence 
districts into which business, com- 
mercial, and industrial establish- 
ments shall not intrude;.and to fix 
business districts and light industrial 
districts upon which heavy indus- 
trial concerns may not encroach. 
This is no new idea, although it 
has but recently taken the form of 
legislation. Every one who has ob- 
served the haphazard development of 
cities, the deterioration in the de- 
sirability of certain residential sec- 
tions by the encroachment of busi- 
ness and industrial establishments 
upon and into such sections, result- 
ing in the consequent destruction 
of property values and in the ulti- 
mate abandonment of such sections 
for residential purposes, has ap- 
preciated the deSirability of regulat- 
ing the growth and development of 
our urban communities. The home- 
seeker shuns a section of a city de- 
voted to industrialism and seeks a 
home at some distance from the busi- 
ness center. A common and natural 
instinct directs him to a section far 
removed from the commerce, trade, 
and industry of the community. He 
does this because the home instinct 
craves fresh air, sunshine, and well- 
kept lawns—home association beyond 
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and without discrimination,?> although reasonable 
classification may be permitted.?® 

[§ 369] bb. Use.?” Zoning regulations enacted by 
the municipal corporation may consist in regulating 
the use to which real estate, in particular locali- 
ties of the municipal boundaries, may be put.?* As 


to regulate the 


a general rule, 


the noise of commercial marts and 
the dirt and smoke of industrial 
Plants. Fresh air and sunshine... 
[add] to the happiness of the home 
and... [have] a direct effect upon 
the well-being of the occupants. It 
is not uncommon to witness efforts 
of promoters to preserve the resi- 
dential character of their additions 
by placing covenants in their deeds 
restricting the use of the property 
to residential purposes and, in some 
instances, requiring the erection of a 
home according to specified stand- 
ards. It cannot be denied that a 
city systematically developed offers 
greater attractiveness to the home- 
seeker than a city that is developed 
in a haphazard way. The one com- 
pares to the other about as a well- 
ordered department store compares 
to a junk-shop. If such regulations 
stabilize the value of property, pro- 
mote the permanency of desirable 
home surroundings, and if they add 


‘to the happiness and comfort of the 


citizens, they. thereby promote the 
general welfare.” State v. Harper, 
182 Wis. 148, 157, 196 NW 451. 

29. U.S—Huclid v. Ambler Realty 
CO ATS Cte Was 

Ark.—Herring v. Stannus, 169 Ark. 
244, 275 SW 321; Little Rock v. Rein- 
man-Wolfort Auto. Livery ,Co., 107 
Ark. 174, 155 SW 105 [aff 237 U.S. 
171, 35 SCt 511, 59°L. ed. 900]. 

Cal.—Fourcade v. San Francisco, 
196 Cal. 655, 238 P 934; In re White, 
195 Cal. 516, 234 P 396; Zahn v. Los 
Angeles Bd. of Public Works, 195 Cal. 
497, 234 P 388; Miller v. Los Angeles 
Bd: of Public “Works, 195 Cal.’ 477, 
234 P 381, 38 ALR 1479; Brown v. 
Los Angeles, 183 Cal. 783, 192 P 716; 
Ex p. Hadacheck, 165. Cal. 416, 132 P 
584, LRA1916B 1248 [aff 239 U. S. 
394, 86 SCt 1438, 60 L. ed. 348, Ann 
Cas1917B 927]; In re Montgomery, 
163 Cal. 457, 125 P 1070; Ex p. Quong 
Wo, 161 Cal. 220, 118 P 714; Grum- 


bach v. Liande, 154 Cal. 679, 98 P 
1059; Blumenthal v. Cryer, 71 Cal. 
A. 668, 236 P 216; Boyd v. Sierra 
Madre, 41 Cal. A. 520, 183 P 230; 
Sam Kee v. Wilde, 41 Cal. A, 528, 
183 P 164. ‘ 


Iowa.—Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW 823, 
188 NW 921, 23 ALR 1322, 

Kan.—Ware vy, Wichita, 113 Kan. 
153,..214° RP! 99, 

La.—State v. New Orleans, 162 La. 
202, 110 S 201; State v. New Orleans, 
161 La. 1103, 109 S 916; Boland v. 
Compagno, 154.La. 469, 97 S 661; 
State v. New Orleans, 154 La. 289, 
97 S 446; State v..New Orleans, 154 
La. 271, 97 S 440, 33 ALR 260. 

Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. 

Mass.—Brett v. Brookline Bldg. 
Comr., 250 Mass. 73, 145 NE 269 [foll 
Bamel v. Brookline Bldg. Comr., 250 
Mass. 82, 145 NH 272]; Lowell Bldg. 
Inspector v. Stoklosa, 250 Mass. 52, 
145 NE 262. 

Minn.—Meagher v. Kessler, 147 
Minn: 182, 179:.NW. -%82:) State: iv. 
Taubert, 126 Minn. 371, 148 NW 281. 

N. J.—Franklin Contracting Co. v. 
Deter, 199 .N. Ji) Giy.:22, 122.4 1600; 


“de 
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municipal corporations enjoy the 


power and right reasonably to segregate residences, 
industries, commercial and mercantile businesses of 
diverse kind, to particular localities ;?9 and generally 
such regulations are considered as a proper exercise 
of the municipal police power.*° 
the power objectionable business establishments may 


In the exercise of 


Cliffside Park Realty Co. v. Cliffside, 
96° N. “J,> Le 278, "te A 2797. 

N. Y.—Wulfsohn v. Burden, 241 
N. Y. 288, 150 NE 120, 43 LRA 651; 
Lincoln Trust Co. v. Williams Bldg. 
Corp., 229 N. ¥. 313, 128 NE 209. 

N. C.—Turner v. New Bern, 187 
N, C. 541,122 SE. 469. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30; State v. Rendigs, 
98 Oh, St. 251, 120 NE 836. 

Or.—Kroner v. Portland, 116 Or. 
141, 240 P 536. 

Tenn.—Spencer-Sturla Co: v. Mem- 
phis, 290 SW 608. 

Utah.—Salt Lake City v. Western 
Fdy., ete., Works, 55 Utah 447, 187 P 
829. 


Va.—Gorieb v. Fox, 134 SE 914. 

Wis.—Holzbauer v. Ritter, 184 Wis. 
35; 198 NW 8525 State! vy, (Harper; 
182 Wis. 148, 196 NW 451, 33 ALR 
269. 

Ont.—Toronto v. Solway, 46 Ont. L. 
24, 49 DomLR 473. 

30. U.S.—Euclid v. Ambler Realty 
Co. 47 SCE Ins; 

Cal.—Fourcade v. San Francisco, 
196 Cal. 655, 238 P 934; In re White, 
195 Cal. 516, 234 P 396; Zahn v. Los 
Angeles Bd. of Public Works, 195 
Cal. 497, 234 P 388; Miller v. Los 
Angeles Bd. of Public Works, 195 
Cale_477, 234 P 381, 38 ALR +1479; 

TIowa.—Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW 823, 
188 NW. 921, 23 ALR 1322. 

Kan.—Ware v. Wichita, 113 Kan. 
153,) 21425299) 

N. Y.—Lincoln Trust Co, v. Wil- 
liams Bldg. Corp., 229 N. ¥. 313, 128 
NE 209. 

N. C.—Turner v. |New Bern, 187 
N. C. 541, 122 SH 469. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 380. : 

Or.—Kroner y. Portland, 116 Or. 
141, 240 P 536. 

Utah.—Salt Lake City v. Western 
Fdy., etc., Works, 55 Utah 447, 187 P 
829 


Va.—Gorieb v. Fox, 134 SH 914. 

Ont.—Toronto v. Solway, 46 Ont. L. 
24, 49 DomLR 473. 

“This brings us naturally: to the 
question of whether or not there may 
be legally established, as a part of 
a comprehensive zoning plan, strictly 
private residential districts from 
which are excluded and absolutely 
prohibited general business’ enter- 
prises, apartments, tenements, and 
like structures. We are of the opin- 
ion that it may be done; that the 
establishment of such districts as a 
part of a systematic and carefully 
considered and existing zoning plan 
is a legitimate exercise of the police 
power delegated to the municipality, 
... It may be safely and sensibly 
said that justification for residential 
zoning may, in the last analysis, be 
rested upon the protection of the 
civic and social values of the Ameri- 
can home. The establishment of 
such districts is for the general wel- 
fare because it tends to promote and 
perpetuate the American home, It 
is axiomatic that the welfare, and in- 
deed the very existence of a nation 
depends upon the character and cali- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be excluded from residential districts.24 The power | to limit the use of real estate in particular dis- 


ber of its citizenry. The character 
and quality of manhood and woman- 
hood are in a large measure the re- 
sult of home environment. The 
home and its intrinsic influences are 
the very foundation of good citizen- 
ship, and any factor contributing to 
the establishment of homes and the 
fostering of home life doubtless 
tends to the enhancement not only 
of community life but of the life 
of the nation as a whole. The estab- 
lishment of single family residence 
districts offers inducements not only 
to the wealthy but to those of mod- 
erate means to own their own homes. 
With ownership comes stability, the 
welding together of family ties and 
better attention to the rearing of 
children. With ownership comes in- 
ereased interest in the promotion of 
public agencies, such as church .and 
school, which have for their purpose 
a desired development of the moral 
and mental make-up of the citizenry 
of the country. With ownership of 
one’s home comes recognition of the 
individual’s responsibility for his 
share in the safeguarding of the wel- 
fare of the community and increased 
pride in personal achievement which 
must come from personal participa- 
tion in projects looking toward com- 
munity betterment.” Miller v. Los 
Angeles Bd. of Public Works, 195 
Cal. 477, 490; 492, 234 P 381. 

cl. U.S.—Euclid v. Ambler Realty 
Co., 47 SCt 114. 

Cal.—Blumenthal v, Cryer, 71 Cal. 
A. 668, 236 P 216; Sam Kee v. Wilde, 
41 Cal. A. 528, 183 P 164. 

Iowa.—Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 NW 823, 
188 NW 921, 23 ALR 1322. i 

La.—State v. New Orleans, 154 La. 
271, 280, 97 S 440, 33 ALR 260 [overr 
Blaise v. New Orleans, 142 La. 73, 
76 S 244; Calvo v. New Orleans, 136 
La. 480, 67 S 338] (thus: “There are 
some expressions of opinion in the 
Blaise Case, and some inferences to 
be drawn from the opinion in the 
Calvo Case, that sustain relator’s 
contentions. The only proposition 
that was actually decided, however, 
in the Calvo Case, was that the mu- 
nicipal charter... did not confer 
upon the commission council of the 
city of New Orleans authority to ex- 
clude business establishments from 
any designated residence street, The 
proscribed business which the court 
allowed the relator -to establish on 
the residence street in that case was 
a grocery. It was Said in the course 
of the opinion that an ordinance 
banning grocery stores in a residence 
district could be inspired only by 
gesthetic considerations, and could 
not be sustained on the considera- 
tions of public health, safety, morals, 
comfort, or general welfare. But 
that idea was not a,necessary reason 
for the decision rendered in the case, 
and the expression was altogether 
unnecessary, after the court had con- 
cluded that the municipal charter did 
not authorize the commission coun- 
ceil to enact such an ordinance. In 
the Blaise Case the author of the 
opinion went so far as to say that 
a similar ordinance was founded only 
upon esthetic considerations, even in 
so far as it forbade the establish- 
ment of a private meat market on a 
street set apart for residences only. 
The decision, however, merely fol- 
lowed and affirmed the ruling that 
had been made in the Calvo Case, 
which was that the mufiicipal char- 
ter did not give the city the author- 
ity to enact such an ordinance. The 
reference to the so-called esthetic 
considerations, in both cases, was 
only in aid of the court’s reason- 
ing as to whether the. Legislature 
had intended that the authority to 
enact such ordinances should be 
given to the city by the broad and 
general provisions of the city’s char- 


pavement serves the purpose. 


‘established at any time.” 


ter. Taking for granted—and for its 
major premise—that the proscribing 
of business establishments generally, 
in designated residence districts, was 
done only for esthetic considerations, 
and could not be sustained upon con- 
Siderations of public health, safety, 
comfort, or general welfaré, the 
court’s conclusion was that the Leg- 
islature had not intended that the 
authority conferred by the general 
terms of the city’s charter should in- 
clude the authority to proscribe any 
and all business establishments in 
any designated residence street or 
district. Our opinion is that the 
court’s major premise was wrong. In 
so far, therefore, as those decisions 
maintain that a municipal ordinance 
proscribing. business establishments 
generally in a designated residence 
street or district is essentially only 
a matter of estheticism, and can- 
not be sustained upon considerations 
of public health, safety, comfort, or 
the general welfare, the two de- 
cisions are now overruled’), 

Minn.—Meagher v, Kessler, 147 
Minn. 182, 179 NW 732; St. Paul v. 
Kessler, 146 Minn, 124, 178 NW 171. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 

R. I.—Providence v, Stephens, 133 
A 614. 

Venn.—Spencer-Sturla Co, v. Mem- 
phis, 290 SW 608. 

Utah.—Salt Lake City v. Western 
on ete., Works, 55 Utah 447, 187 P 


Wis.—State v. Harper,: 182 Wis. 
148, 196 NW 451, 33 ALR 269. 

[a] Reasons for, and discgssions 
of, rule—(1) ‘The exclusion of busi- 
ness establishments from residence 
districts might enable the municipal 
government to give better police pro- 
tection, Patrolmen’s beats are 
‘arger, and therefore fewer, in resi- 
dence neighborhoods than in business 
neighborhoods. A place of business 
in a residence neighborhood fur- 
nishes an excuse for any criminal 
to go into the neighborhood, where, 
otherwise, a stranger would be under 
the ban of suspicion. Besides, open 
shops invite loiterers and idlers to 
congregate; and the places of such 
congregations need police protection, 
In the second place, the zoning of a 
city into residence districts and com- 
mercial districts is a matter of 
economy in street paving. Heavy 
trucks, hauling freight to and from 
places of business in residence dis- 
tricts, require the city to maintain 
the same costly pavement in such 
districts that is required for busi- 
ness districts; whereas, in the resi- 
dence districts, where business estab- 
lishments are excluded, a etre 

is 
pointed out, too, that the fire hazard 
is greater in the neighborhood of 
business establishments than it is 
in residence districts. A better and 
more expensive fire department—bet- 
ter equipment and younger and 
stronger men—are needed in the 
business centers, where the buildings 
are taller, than in the residence dis- 
tricts. Aside from considerations of 
economic administration, in the mat- 
ter of police and fire protection, 
street paving, etc., any business es- 
tablishment is likely to be a genuine 
nuisance in a neighborhood of resi- 
dences. Places of business are noisy; 
they are apt to be disturbing at night; 
some of them are malodorous; some 
are unsightly; some are apt to breed 
rats, mice, roaches, flies, ants, etc. 
Property brings a better price in a 
residence neighborhood where busi- 
ness establishments are excluded than 
in a residence neighborhood where an 
objectionable business is apt to be 
State v. 
New Orleans, 154 La. 271, 282, 97 S 
440, 38 ALR 260. (2) “It is true 
that the slum roots in causes deeper 


dential sections, 


than the mere kind of buildings that 
are erected in slums. It is true that 
non-nuisance businesses might bet- 
ter, so far as the health of their 
own inhabitants is concerned, be con- 
ducted in districts where there are 
no apartment houses and where 
there is no business life. It is also 
true, however, that family life is 
promoted by the separation of 
families, and by their residence in 
districts where the open spaces, the 
possibility of gardening, and the 
freedom from the _ society which 
presses around one in a partial busi- 
ness and tenement district, make for 
health through recreation and peace 
of mind. The entrance of business 
blocks into a residence district tends 
to ‘blight’ the district and gradually 
to invite therein the hazards, both 
physical and moral, which exist in 
the sections which combine business 
with home life. We cannot say that 
there is no reasonable relation’ be- 
tween the public morals and an at- 
tempt to set off for the people of 
a great city ample parts of. the 
town in which they can always main- 
tain residence districts, unblighted 
by industry and by the old style of 
tenement.” Pritz v. Messer, 112 Oh. 
St. 628, 648, 149 NE 30. (3) “The 
exclusion is in general terms of all 
industrial establishments, and it may 
thereby happen that not only offen- 
sive or dangerous industries will be 
excluded, but those which are 
neither offensive nor dangerous will 
share the same fate. But this is 
no more than happens in respect of 
many practice-forbidding laws which 
this court has upheld, although 
drawn in general terms so as to 
include individual cases that may 
turn out to be innocuous in them- 
selves. ... The inclusion of a rea- 
sonable margin, to insure effective 
enforcement, will not put upon a law, 
otherwise valid, the stamp of in- 
validity. Such laws may also find 
their justification in the fact that, 
in some fields, the bad fades into 
the good by such insensible degrees 


‘that the two are not capable of be- 


ing readily distinguished and sepa-. 
rated in terms of legislation. In 
the light of these considerations, we 
are not prepared to say that the 
end in view was not sufficient to 
justify the general rule of the ordi- 
nance, although some industries of 
an innocent character might fall 
within the proscribed class. It can- 
not be said that the ordinance in 
this respect ‘passes the bounds of 
reason and assumes the character of 
a merely arbitrary fiat.’ ... More- 
over, the restrictive provisions of 
the ordinance in this particular may 
be sustained upon the principles ap- 
plicable to the broader exclusion 
from residential districts of all busi- 
ness and trade structures, presently 
tobe’ idiseussed.i at mite ben is 
proper exercise of the police power 
to regulate industrial establishments 
to localities separated from resi- 
it is, not easy to 
find a sufficient reason for denying 
the power because the effect of its 
exercise is to divert an industrial 
flow from the course which it would 
follow, to the injury of the resi- 
dential public, if left alone, to an- 
other course where such injury will 
be obviated. It is not meant by this, 
however, to exclude the possibility 
of cases where the general public 
interest would so far outweigh the 
interest of the municipality that the 
municipality would not be allowed 


to stand in the way.’ Euclid v. 
Ambler Realty Co., (U. S.) 47 SCt 
Tae Soo 

[b] Bule applied.—(1) Creameries. 


Kroner vy. Portland, 116 Or. 141, 240 
P 5386. (2) Foundries, Salt Lake 
City v. Western Fdy., etc., Works, 55 
Utah 447, 187 P 829, (3) Ice fac- 
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tricts must be expressly granted or rise by neces- 
It must be exercised within its 
It must be exercised, reasonably,** not ar- 


sary iumplication.*” 
scope.** 


bitrarily,?> without discrimination.*® 
tion must have a tendency to promote the public 
health, public safety, or public welfare of the in- 
habitants,®7 and regulations restricting the use of 
property within certain districts to residential pur- 
poses and prohibiting the business establishments 


tories. State v. New Orleans, 154 La. 
289, 97 S 446. : 

32. Julian v. Golden Rule Oil Co., 
112 Kan. 671, 212 P 884; St. Louis v. 
Evraiff, 301 Mo. 231, 256 SW 489; 
Kensington-Davis Corp. v. Schwab, 
239 N. Y. 54, 145 NE 738; Melita v. 
Nolan, 126 Misc. 845, 213 NYS 674; 
Syracuse v. Snow, 123 Misc. 568, 205 
NYS 785. 

83. Blakeslee v. Jersey City, 95 
IN ie ae 4, poli gaeAg O93. 

[a] Strictly residential purposes. 
—Some statutes authorizing the city 
to regulate and restrict the location 
of buildings designed for specified 
uses do not authorize to zone or 
restrict a section strictly for resi- 
dential purposes. Blakeslee v. Jer- 
sey City, 95 N. J. L. 284, 112 A 593. 

Scope of powers generally see 
supra § 185. 

34. Ga.—Smith v. Atlanta, 161 Ga. 
769, 132 SE 66. 

Til.— Peo. v. Chicago, 261 Ill. 16, 
103 NE 609, 49 LRANS 438, AnnCas 
1915A 292. 

Mo.—St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489. : 

N. J.—Franklin Realty, etc.,. Co. v: 
South Orange, (Sup.) 182 A 81. 

Va.—Gorieb v. Fox, 134 SE 914. 

And see cases passim this section. 

Reasonableness of regulations gen- 
erally see supra § 229. 
~ @5. St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; and cases passim 
this section. 

36. See infra text and notes 55-58. 

87. See cases supra notes 28-35. 

38. St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; State v. McKelvey, 
301. Mo. 1, 256 SW 474; Michel v. 
South Orange, (N. J. Sup.) 132 A 337. 
And see cases infra notes 39-43. 

- 39. Colo.—Willison v. Cooke, 54 
Colo. 320, 130 P 828, 44 LRANS 1030. 

Md.—Goldman vy. Crowther, 147 Md. 

282, 128 A 50, 38 ALR 1455. 


Mich.—Clements v. McCabe, 210 
Mich, 207, 177 NW 722. 
Miss.—Fitzhugh v. Jackson, 132 


Miss. 585, 97 S 190, 33 ALR 279. 

N. J:—G. M. S. Holding Corp. v. 
Hague, 100 N. J. L. 401, 126 A 425; 
State v. Nutley, 99 N. J. L. 389, 125 
A 121; Ignaciunas v. Risley, 98 N. J. 
L. 712, 121 A 783; Baton v. Mont- 
clair, (Sup.) 133 A 400; Rudensey vy. 
Montclair Bd. of Adjustment, (Sup.) 
131 A 906; Steinberg v. Bigelow, 
(Sup.) 131 A 114; Summit Porcelain 
Co. v. Summit Bd. of Adjustment, 
(Sup.) 129 A 819; Union County Dev. 
Co. v. Kaltenbach, (Sup.) 128 A 396; 
Henry Becker & Son, Inc. v. Dowling, 
(Sup.) 128 A 395; Falco v, Kalten- 


bach, (Sup.) 128 A 394; Sarg v. 
Hooper, (Sup.) 128 A 3876. 
Tex.—-Spann. v..- Dallas, “tid Tex. 


350, 235 SW 513, 19 ALR 1387; Dallas 
v. Burns, (Civ. A.) 250 ‘SW. 717. 

[a] “One of the best-considered 
cases dealing with this question is 
that of Spann vy. City of Dallas, 111 
MEX 250 0s 2307 Sv ) O18, 19) ATR 
1387.” Fitzhugh v. Jackson, 132 
Miss. 585, 610, 97 S 190, 33 ALR 279. 

{b] Discussion of, and reason for, 
rule.—‘“‘A store building is in no 
sense a menace to the health, com- 
fort, safety or general welfare of 
the public, and this is true, whether 
it stands upon the rear portion of 
the lots upon which it is erected, 
or is constructed to the line of the 
street; but even if it could be said 
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that its construction imperiled or 
threatened harm to others, such ob- 
jections would in no sense be re- 
moved by the consent to its con- 
struction by the majority of the 
owners of property in the same 
block on the same side of the street, 
and of the owners in the block on 
the opposite side of the street facing 
it; neither is it any more or less 
objectionable on the score mentioned, 
whether it be limited to the rear 
‘portion of the lots or covers them 
from alley to street line. It is thus 
‘apparent that the sole purpose of 
‘the regulations involved is to pre- 
vent the construction of a_ store 
building in the locality where peti- 
tioner’s lots are located unless prop- 
erty owners, as indicated, consent; 
and then, if such consent is secured, 
to limit its construction to that por- 
tion of the lots not nearer to the 
front line of Williams street than 
the average distance, back other 
buildings on that street in the same 
block are constructed. These regu- 
lations do not, in the slightest de- 
gree, have any relation whatever to 
the health, safety or general wel- 
fare of the public, nor do they tend, 
in any sense, to accomplish anything 
for the benefit of the public in this 
respect, but merely attempt to limit 
the petitioner in a use of his prop- 
erty, which does. not infringe upon 
the rights of others. This deprives 
him of the fundamental right to 
erect a store building upon his lots 
covering such portions thereof as he 
chooses, although, by so doing, he 
does not imperil or threaten injury 
to others of which they can lawfully 
complain. A store building in a resi- 
dence section of the city is not de- 
sirable, from an aesthetie point of 
view; but restrictions for this pur- 
pose alone cannot be upheld, as it 
is only those having for their object 
the safety and welfare of the pub- 
lic which justifies restricting a use 
of property by the owner. ... One 
of the essential elements of property 
is the right to its unrestricted use 
and enjoyment; and as we have, seen, 
that use cannot be interfered with 
beyond what is necessary to provide 
for the welfare and general security 
of the public. Enforcing the pro- 
visions of the ordinances in question 
‘does not deprive the petitioner of 
title to his lots. He would not be 
ousted of possession. He would still 
have the power to dispose of them; 
but, although there would be no 
actual or physical invasion of his 
possession, he would be deprived of 
the right to.put them to a legitimate 
use, which does not injure the pub- 
lic, and this, without compensation 
or any provision therefor, This 
would clearly deprive him of his 
property without compensation, and 
without due process of law.” Wil- 
lison v. Cooke, 54 Colo. 320, 328, 330, 
130 P 828, 44 LRANS 1030. 

40. St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; State v. McKelvey, 
301 Mo. 1, 256 SW 474. 

41. St. Louis v. Evraiff, 801 Mo. 
231, 256 SW 489; State v. McKelvey, 


301 Mo. 1, 256 SW 474; Michel v. 
SoEne Orange, CN adieny SLEDE ee peoiaemeaAs 


42. Colo.—Williston v. Cooke, 54 
Colo, 320, 180 P 828, 44 LRANS 1030. 
Ga.—Smith y. Atlanta, 161 Ga. 769, 


from such districts have been held not to promote 
the public health, public safety, and public wel- 
Also, they have been held to be invalid*® 
in that they constituted a denial of equal protec- 
tion of the law,*° and a taking of private prop- 
erty without compensation.**, 
ing the establishment or maintenance of retail busi- 
ness stores within residential districts have been 
held invalid,4? and not to be a proper exercise of 


Regulations prohibit- 


132 SE 66. 

Ill.—Peo. v. Chicago, 261 Ill. 16, 
103 NE 609, 49 LRANS 438, AnnCas 
1915A 292. 

Minn.—State v. Houghton, 134 
Minn. 226, 158 NW 1017, LRA1917F 

Jackson, 


1050. 

Miss.—Fitzhugh v. 132 
Miss. 585, 97 S 190, 33 ALR. 279. 

Mo.—State v. McKelvey, 301 Mo. 
130, .256..4SW. 4963. St... Wo0uis jv. 
Evraiff, 301 Mo... 231, 256 SW 489; 
ene v. McKelvey, 301 Mo. 1, 256 SW 
474, 

N. J.—H. Krumgold & Sons, Ine. v. 
Jersey City, 130 A 635; Plaza Apart- 
ment Hotel Corp. v. Hague, 100 N. J. 
L. 410, 126 A 421; Ignaciunas v. 
Risley, 98 N. J. L. 712, 121 A 783 
[aff 125 A 121]; Rudnevitz v. Bige- 
low, .(Sup.). 133 A 174; Franklin 
Realty, etc., Co. v.. South , Orange, 
(Sup.) 132 A 81; Scola v. Senior, 
(Sup.) 130 A 886; Kantorowitz v. 
Bigelow, (Sup.) 130 A 811; Heller v. 
South Orange, (Sup.) 130 A 534; Kay- 
coff v. Kaltenbach, (Sup.) 130 A 366, 
King v. Favier,. (Sup.) 130 A 365; 
Huppert v. Hague, (Sup.) 130 A 364; 
ee v. South Orange, (Sup.) 130 A> 

Tex.—Spann vy. Dallas, 111 Tex. 
350, 235 SW 513, 19 ALR 1387; Mar- 
shall’ v. Dallas, (Civ. A.) 253 SW 


887; Dallas v. Burns, (Ciy. A.) 250 
SW 717; Hill v. Storrie, (Civ. A.) 
236 SW 234. 

[a] “The proper operation of a 


grocery store cannot possibly be in- 
jurious to the public health. One 
of the ordinary uses of property is 
for personal gain, and in the lawful 
use of this property the individual 
is protected by the Constitution. He 
must so use it as not to injure others. 
By using this property for the pur- 
pose of conducting a retail grocery 
store in a lawful manner he does 
not injure, in the legal sense, the 
property of his neighbor.” Fitz- 
hugh v. Jackson, 132 Miss. 585, 608, 
97 S 190, 33 ALR.279. 

[b] Discussion of, and reason for, 
rule.—‘‘The ordinance is clearly not 


‘a regulation for the protection of 


the public health or the _ public 
safety. It is idle to talk about the 
lawful business of an ordinary retail 
store threatening the public health 
or endangering the public safety. It 
is equally idle in our opinion to speak 
of its impairing the public comfort 
or as being injurious to the public 
welfare of a community. Retail 
stores are places of trade, it is true, 
but as ordinarily conducted they are 
not places of noise or confusion. 
This is particularly true of smal 
stores, such as it appears the plain- 
tiff contemplated erecting. The ordi- 


nary trading that goes on within 


them is reputable and honorable, and 
ean hurt nobody. According to com- 
mon experience it is done in an 
orderly manner. It eould disturb or 
impair the comfort of only highly 
sensitive persons. But laws are not 
made to suit the acute sensibilities 
of such persons. It is with com- 
mon humanity—the average of the 
people, that police laws must deal. 
A lawful and ordinary use of prop- 
erty is not to be prohibited because 
repugnant to the sentiments of a 
particular class. The ordinance 
nsits upon ordinary retail stores, en- 
gaged in a useful business, con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the municipal police power.‘ However, some 9f 
these decisions may be explained by taking into 
consideration the seope or terms of the particular 
ordinance or regulation.*4 For instance, it has been 
held that an ordinance which declares that no buri- 
ness can be conducted in the residential district of 
the municipality without any classification of busi- 
nesses because of their nature or the necessary in- 
eidents of such business is invalid.4® It has been 
held that, when a business district has been rightly 
established, owners of property adjacent thereto 
cannot be restricted so as to prevent them from 
using it as ordinary business property,** not hurt- 
ful to adjacent residence property,*? except as it 
makes such property less desirable for residence 
uses.48 The length of time during which a busi- 
ness has existed in a particular locality does not 
make its prohibition for the future unconstitu- 
tional;*® nor is the size of the territory affected by 
the ordinance a criterion by which to judge its valid- 
ity ;°° nor does the fact that the occupation or busi- 
ness may never have been obnoxious or injurious in 
the past affect the validity of the regulation.®'. A 
zoning ordinance is not unreasonable in that it pro- 


ducted in an orderly manner, fins Gay Gata 161 Ga, 769, 132° SE 66, 


quented and availed of by respectable 


people, and doubtless serving as a 

convenience to many, all the,°210 Ky. 520, 276 
proscription visited upon common 45. 

nuisances.” Spann vy. Dallas, 111] 585, 97 S 190, 33 ALR 279. 


Tex. 850, 357, 235 SW 513, 19 ALR 


v. New Orleans, 
1387 [quot Smith v. Atlanta, 161 Ga. 
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44, Covington v. Summe, etc., Co., 
Sw 
Fitzhugh v. Jackson, 132 Miss. 


136 La. 480, 
338 [partially disappr State v. New 


[48 C.5.] 348 


hibits the enlarging of an existing business build- 
ing in a residence district.52 

Under power of eminent domain. Residential zon- 
ing regulations, providing for compensation to per- 
sons damaged thereby, are valid.®? 

Discrimination.°! Zoning regulations in regard to 
the use to which real estate in particular localities 
within ‘the municipal boundaries may be put must 
not be discriminatory.®® Regulations establishing 
restricted districts in which certain trades or oceu- 
pations are forbidden have been held void where 
they except from their operation those already es- 
tablished.°® But it also has been held that to ex- 
empt buildings already devoted to particular use 
from a prohibition against such use of buildings 
thereafter erected in a specified area is not an un- 
lawful diserimination invalidating a zoning regula- 
tion;°* and that to permit alterations, enlargement, 
or replacement of such buildings stands on the same 
footing as the initial classification.®§ 

A temporary or occasional use of one’s property 
which is not of a permanent character cannot be 
prohibited.°® 


As limited to nuisances. The exclusion of places 


‘zoning’ appears to be founded in 
an effort to so regulate the future 
physical development of a city that 
the unrestricted congestion of traffic 
and housing will. not increase or be 
repeated.” Spencer-Sturla Co. v. 
Memphis, supra. 

[a] Reason for rule.—‘‘As to the 


534. 


See Calvo 
67 5S 


769, 132 SE 661]. Orleans, 154 La. 271, 97 S 440, 33] objection that the ordinance was not 
43. Colo.—Willison v. Cooke, 54] ALR 260]. ‘| retrospective but permitted the con- 
Colo. 320, 130 P 828, 44 LRANS 1030, 46. Little Rock v. Pfeifer, 169|tinuance of existing uses, it will 
Fla.—State v. Fowler, 90 Fla. 155,} Ark. 1027, 277 SW 883. suffice to say that for the purpose 
105 S 733. 47. Little Rock vy. Pfeifer, supra.| of zoning it is not necessary that 


Md.—Goldman v. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 14565. 


Mich.—Clements v. McCabe, 210 
Mich. 207, 177 NW 722. 
Minn.—State v. Houghton, 134 


Minn. 226, 158 NW 1017, LRA1917F 
1050. 

N. J.—State v. Nutley, 99 N. J. L. 
889, 125 A 121, 122; Ignaciunas v. 
Risley, 98 N. J. L. 712, 121 A 783; 
Steinberg v. Bigelow, (Sup.) 131 A 
114; Henry Becker & Son, Ine. v. 
Dowling, (Sup.) 128 A 395. 

Tex.—Spann v. Dallas, 111 Tex. 
350, 235 SW 513, 19 ALR 1387. 

“That the mere erection of this 
building, regardless of the use to 
which it may afterward be put, is 
likely to be injurious to the health 
or safety of the residents of the 
town is asserted, but, practically, not 
argued by counsel. And, aS we see 
it, no well-grounded argument can 
be made in support of the assertion. 
The owner or the occupier of the 
store, after it is erected, might at- 
tempt to conduct therein a business 
which threatened public health or 
public safety; but the right of the 
municipality to restrain the carrying 
on of such a business (which may 
be: conceded) is not involved in the 
present case. The bold assertion of 
counsel is that the mere presence of 
a store building in the so-called resi- 
dential district of Nutley is in it- 
self a menace to the public health 
and the public safety, notwithstand- 
ing that the business carried on 
therein will not constitute such a 
menace. Both common experience 
and common sense demonstrate the 
unsoundness of such an assertion.” 
State v. Nutley, supra. 

“A store building in a residence 
section of the city is not desirable, 
from an aesthetic point of view; but 
restrictions for this purpose alone 
cannot be upheld, as it is only those 
having for their object the safety 
and welfare of the public which jus- 
tifies restricting a use of property 
by the owner.” Willison y. Cooke, 54 
Colo. 320, 329, 180 P 828 [quot Smith 


48. Little Rock v. Pfeifer, supra. 
49. Ex p. Hadacheck, 165 Cal. 416, 
132 P 584, LRA1916B 1248 [aff 239 


| U..S. 394, 836 SCt 148, 60 L. ed. 348, 


AnnCas1917B 927]; Peo. v. Detroit 
White Lead Works, 82 Mich. 471, 46 
NW 735, 9' LRA 722; Turner v. New 
Bern, 187 N. C. 541, 122 SE 469. 

50. Brown v. Los Angeles, 183 
Cal. 783, 192 P 716; Turner v. New 
Bern, 187 N. C. 541, 122 SE 469. 

51. Boyd v. Sierra Madre, 41 Cal. 
A. 520, 183 P 230. 

52. State v. Harper, 182 Wis. 148, 
196 NW 451, 33 ALR 269. 

53. Kansas City v. Liebi, 298 Mo. 
569, 252 SW 404. 

54. Discrimination generally see 
Supra § 231. 

55. Covington vy. Summe, etc., Co., 
210 Ky. 520, 276 SW 534; Weadock 
v. Judge Detroit Recorder’s Ct., 156 
Mich, 376, 120 NW 991, 132 AmSR 
527, 16 AnnCas 720. 

56. Weadock v. Judge Detroit Re- 
corder’s Ct., supra. 

57. Cal.—Zahn v. Los Angeles Ba. 
of Public Works, 195 Cal. 497, 234 
P 388; Blumenthal v. Cryer, 71 Cal. 
A. 668, 236 P 216. 

il Avrora Was burns cloner s4, 
149 NE 784 [dist Tugman v. Chi- 
cago, 78 Ill. 405]. 

Mass.—Spector v. Milton Bldg. In- 
spector, 250 Mass. 63, 145 NE 265. 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608, 614. 

Ont.—Toronto v. Solway, 46 Ont, L. 
24, 49 DomLR 473. 

“We do not find that these pro- 
visions create an unreasonable dis- 
crimination in favor of the noncon- 
forming uses in existence at the time 
the ordinance was adopted.... 
The impracticability, if not impos- 
sibility, of prohibiting the continua- 
tion of a use to which land has 
already been devoted, is a sufficient 
and reasonable basis for the appar- 
ent discrimination involved in the 
failure to make the ordinance retro- 
spective. In many instances the ex- 
jsting uses are not permanent in 
their nature, and the principle of 


existing uses shall be removed... . 
The ordinance was enacted with the 
purpose of directing the present and 
future development of the city and 
no attempt was made to remold its 
past development. To have required, 
preliminarily to an enactment for 
future development, that all past de- 
velopment, not in harmony therewith, 
should be removed might be imprac- 
tical. That the council did not at- 
tempt such a task has no tendency 
to show discrimination against prop- 
erty to be developed in the future,” 
Zahn v. Los Angeles Bd. of Public 
Works, 195 Cal. 497, 512, 234 P-$88. 


§8. Spector v. Milton Bldg. In- 
spector, 250 Mass. 63, 145 NE 265. 
59. Bartsch v. °-Ragonetti, 123 


Misc. 903, 207 NYS 142 [aff 214 App: 
Div. 799 mem, 210 NYS 825 mem]. 
[a] Discussion of rule.— ‘As I 
look at the zoning ordinances Bo Biote 
it seems to me that their proper use 
is to prevent people from perma- 
nently invading the rights of other 
property owners in the immediate 
vicinity of the property, which 
comes within the purview of the 
zoning laws, but in order that they 
may be reasonably construed I think 
it must be said that they are not 
intended to prevent any temporary 
or occasional use of a man’s property 
which is not of a permanent char- 
acter. It seems to me that if or 
when they do that they go beyond 
the proper province of the police 
power of the state. I think that a 
man can excavate valuable material 
that happens to be on his own land 
and not thereby be held to have 
violated zoning regulations which 
provide for the permanent use of his 
property. If it were otherwise, a 
man who had a gold mine or an oil 
well on his property might not be 
allowed to get any benefit what- 
ever from its presence thereon. The 
proper object of zoning is to regu- 
late the construction and use of erec- 
tions upon the surface of the land 
in the: particular manner in which 
the ordinance provides and not to 


344 [48 C.J.] 
of business from residential districts is not a dee- 
laration that such places are nuisances,®° or that 
they are to be suppressed as such.®t The power to 
regulate zoning districts is not limited to nuisances 
per se.°? Businesses, occupations, or trades which 
are not nuisances. per se, but which are liable 
to become such,** or which may become nuisances 
by reason of the inappropriateness of the places 
in which they are conducted,** may be exeluded 
from particular localities. Whether a business or 


occupation is a nuisance so as to justify a zoning ~ 


ordinance prohibiting the use of property for such 
business in certain districts is a question of fact.% 

[§ 370] (4) Operation; Construction. The ques- 
tion whether a particular zoning regulation operates 
or applies in a particular instance, as well as 
whether it is violated, is a matter of construction.®¢ 
And the construction of zoning regulations ordi- 
narily is governed by the general rules applicable 
to the construction of statutes®? and ordinances.®® 
The construction of zoning regulations dealing with 
the building, erection, or repair of buildings or 
similar structures largely has been dealt with in 
connection with building regulations generally.® 
Zoning regulations ordinarily have no retroactive 
effect,”° unless the authorizing legislation specifically 
so states.71. By force of statute or. ordinance’? 
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their proneness to become injurious 


[§§ 369-371 


zoning regulations may not have the effect of re- 
voking permits for buildings granted prior to their 
adoption.7* Zoning regulations are applicable to 
buildings unlawfully commenced before their pas- 
sage.74 Under some regulations a business exist- 
ing at the time of the enactment may be continued,’® 
and a building used for such business remains avail- 
able for such business notwithstanding its tem- 
porary use for a purpose for which it was not 
designed.7® Under certain conditions the property 
used may be enlarged for the same business,” but 
there can be no substitution of a prohibited busi- 
ness for another one.?® The excavation of sand for 
property in a residential district and the erec- 
tion of temporary structures thereon, used solely 
as adjuncts to such excavation, is not a violation 
of a zoning ordinance prohibiting the intrusion 
of business buildings in a residential district.’® 
The question whether an institution is a correc- 
tional institution, within a zoning regulation, ex- 
cluding correctional institutions from residential 
districts, depends on the powers which the institu- 
tion is lawfully authorized to exercise.*® 

[§ 371] (5) Modification of Regulations.*t As a 
general rule, zoning regulations are subject to 
modification or variation so as to meet changed 
conditions where justice requires it.82. The power to 


[a] “The meaning of the word 


prevent men owning real estate from 
taking from their property anything 
which is desirable or necessary or 
valuable that happens to exist under 
the surface of the property. The 
permanency of the structure and use 
is, in my judgment, the criterion of 
the reasonableness of the ordinance. 
If it were otherwise a man who chose 
to dig in his garden for the pur- 
pose of taking out top soil and sell- 
ing it might be held to be invading 
the zoning ordinance, as either being 
engaged in business in a residence 
district, or as not making a proper 
use of his property such as the 
zoning ordinances might allow. I 
think that that would be carrying 
the zoning ordinances to an absurd 
and unreasonable length.’ Bartsch 
v. Ragonetti, 123 Misc. 903, 904, 207 
NYS 142 [aff 214 App. Div. 799 mem, 
210 NYS 825 mem]. 

60. Aurora v. Burns, 319 Ill. 84, 
149 NE 784; Whitridge v. Park, 179 


App. Div. 884, 165 NYS 640. 

Gl, Aurorasy, (Burns, (319 Tl. 84; 
149 NE 784. 

62. Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 


381, 38 ALR 1479. 

63. Miller v. Los Angeles Bd. of 
Public Works, supra; Curtis v. Los 
Angeles, 172 Cal. 230, .156 P 462; 
St. Paul v. Kessler, 146 Minn. 124, 
178 NW 171; State v. Rendigs, 9§ 
Oh. St. 251, 120 NE 836. 

[a] Discussion of rule.—‘“‘The or- 
dinance is attacked as unconstitu- 
tional in that it deprives a person 
of the free use of his property with- 
out due process of law. It can be 
upheld only if its enactment is au- 
thorized by a legitimate exercise of 
the police power of the city. And 
that depends. on the _ proposition 
whether the occupation which it 
seeks to exclude from residence dis- 
tricts is one liable to become a 
nuisance, even if properly conducted 


therein. The business itself is legiti- 
mate and is a necessity. The more 
dense the population is, the more 


numerous will be the deaths and fun- 
erals. It is not a nuisance per se. 
But there are numerous occupations 
and businesses equally necessary and 
not nuisances per se that a eity, 
acting under its police power, may, 
without question nowadays, exclude 
from residential localities because of 


to health, or offensive to the senses 
or an obstruction to the free use of 
property, so as to interfere with 
the comfortable enjoyment of life 
or property, such as_ slaughter 
houses, tanneries, brick kilns, mills, 
laundries, livery barns, and the like. 
In our opinion the undertaking busi- 
ness may be placed in the same cate- 
gory.” St. Paul v. Kessler, 146 Minn. 
124, 125, 178 NW 171. 

64. Hadacheck v. Sebastian, 239 
U. S. 394, 36 SCt 143, 60 L. ed. 348 
{aff 165 Cal. 416, 132 P 584, LRA 
1916B 1248, AnnCas1917B 9271; Os- 
born yv. Shreveport, 143 La. 932, 79 S 
542, 3 ALR 955 

65. St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489, 

66. See cases passim this section. 

[a] Operation or construction of 
particular regulations.—(1) Peo. v. 
Linabury, 209 NYS 126. (2) Prop- 
erty used for commercial purposes, 
but unoccupied at time of purchase, 
comes under a zoning ordinance, and 
could not thereafter be used for busi- 
ness purposes not permitted at time 
of purchase, Van Horn vy. New 
Orleans, 161 La. 767, 109 S 484. 

[b] “Church.” — That religious 
services are conducted in a_ build- 
ing used as a hospital is insufficient 
to classify the building as a 
“church.” Salvation Army v. Frank- 
enstein, (Oh. A.) 153 NE 277, 

67. See Statutes Mag Cye 1102]. 

68. See infra § 90 

69. See supra § 360, 

70. Rex v. Clarke Bros. & Hughes, 
Ltd., 34 Man. 521, [1925] 1 DomLR 
49, [1924] 3 West Wkly 689. 

Retroactiveness of building regu- 
lations generally see supra § 358. 

71. Rex vy. Clarke Bros. & Hughes, 
Ltd., 34 Man. 521, [1925] 1 DomLR 
49, [1924] 3 West Wkly 689, 

72. See statutory provisions and 
ordinances. 

73. Watertown Bldg. Inspector v. 
Nelson, (Mass.) 153 NE 798. 

74, Cohen v. Rosevale Realty Co., 


120, Misc. 416, 199 NYS 4 [aff 206 
App. Div. 681 mem, 199 NYS 916 
mem]. 

75. Collins v. Moore, 125 Misc. 
777, 211 NYS 437. 

76. Peo, v. Leo, 109 Misc. 448, 


178 NYS 851 [aff 201 App. Div, 857 
mem, 192 NYS 945 mem]. 


‘use’ is not confined to describing the 
act of using, but may also be em- 
ployed to describe that property of 
a thing which renders it suitable for 
a purpose. . The use of a build- 
ing designed and constructed for bus- 
iness is for business, and its use 
for business exists, where the plan 
of the building is not’ structurally 
changed, although it may be actually 
occupied as a dwelling. In-such a4 
case the building remains available 
for business notwithstanding its tem- 
porary use for a purpose for which 
it was not designed.” Peo. v. Leo, 
109 Mise. 448, 452, 178 NYS 851 [aff 
201 App. Div. 857 mem, 192 NYS 945 
mem], 

77. Collins v. Moore, 125 Misc. 777, 
211 NYS 437; Peo. v. Leo, 110 Misc. 
516, 180 NYS 553 [aff 193 App. Div. 
910 mem, 183 NYS 954 mem (aff 230 
N. Y. 602 mem, 130 NE 910 mem)j. 

78. Collins v. Moore, 125 Mise. 777, 
211 NYS. 487. 

79. Bartsch v. Ragonetti, 123 
Misc. 903, 207 NYS 142 [aff 214 App. 
Div. 799 mem, 210 NYS 825 mem]. 

80. Rochester v. Rochester Girls’ 
Home, 194 NYS 236. 

{a] Establishment for publication 
ipa circulation of Bible.—A building 

gulation redauiring that premises in 

cecinin specified residential districts 
be used for dwelling or other enu- 
merated purposes, including philan- 
thropic or elemosynary uses or in- 
stitutions other than _ correctional 
institutions, does not prohibit the 
use of a building within such dis- 
trict for the publication and circula- 
tion of Bibles without profit. _Crom- 
well v. American Bible Soc., 202 App. 
Div. 625, 195 NYS 217. 

81. Modification by boards of ap- 


}peal see infra § 393 et ‘seq. 


82. Cal.—Jardine v, Pasadena, 248 
P .225. 

Tll.—Deynzer v. Evanston, 319 Ill. 
226, 149 NE 790: 

Mass.—Bradley v. Boston Bd. of 
Zoning Adjustment, 150 NE 892; Nor- 
cross v. Boston Bd. of Appeal of 
Bldg. Dept., 150 NE 887; Murphy v. 
Boston, 220 Mass. ®, 107 NE 3878. 

N. J.—Allen vy. Paterson, VSe ING cra 
L. 661, 121 A 610. 

N. Y¥.—Peo. v. New York Bd. of 
Appeals, 234 N. Y. 484, 1388 NE 416; 
McGarry v.. Walsh, 213 "App. Div. 289, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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enact such modification or variation may and some- 
times is vested in the municipal governing body’* 
on the advice of a zoning commission.’ Also, the 
power may be, and sometimes is, vested in a board 
of appeal or adjustment. The power of such boards 
and the procedure in the exercise of that power 
is discussed in connection with the powers of such 
boards in regard to building regulations generally.*® 
When the power is vested in the municipal council 
on the advice of a zoning commission,®* a petition 
is made to the commission’? which reports to the 
council,** and the council cannot act without first 
receiving the commission’s report.®® 

[§ 372] (6) Organization of Zoning Districts. 
The authority to organize or fix zoning districts 
must be exercised by the body on whom it has been 
conferred ;°° it is held that it cannot be delegated ;*! 
as for instance, when it is required that it should 
be exercised by official action of the governing body 
of the municipality, it cannot be delegated.°2 The 
procedure in establishing zoning districts differs 
in different localities..* Such procedure may be, 
and sometimes is, provided by statute,°* in which 
210 NYS 286; Peo. v. Miller, 188 App. 
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confusion and delay, and would ex- 1. 
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case the statutory provisions must be substantially 
followed.®* The power is ordinarily exercised by 
the municipal governing body®® after a public hear- 
ing® of which public notice is required to be 
given.®> But usually a commission may be, and 
is, appointed to recommend the boundaries of the 
various districts and appropriate regulations to be 
enforced therein.®® Such commission holds publie 
meetings! after due notice* to the property own- 
ers,®> and thereafter makes its recommendation to 
the municipal governing body.t The proceedings 
of such board or commission have been considered 
as not judicial in character,® but merely advisory ;° 
and the municipal governing body is not bound to 
adopt the plans submitted,” but it may adopt or 
establish .different regulations.® 

[§ 373] d. Permits°—(1) In General. Municipal 
corporations may require that permits be obtained 
from designated public officials or boards’® for the 
erection or alteration or use of buildings or similar 
structures [hereinafter called building permits] lo- 
cated within the municipal boundaries. The grant 
or refusal of such permit must not be left to 
Deynzer v. Evanston, supra; 


Div. 113, 176 NYS 398 [rev 100 Misc. 
318, 165 NYS 602]; St. Basil’s Church 
v. Kerner, 125 Misc. 526, 211 NYS 
470; Peo. v. Walsh, 120 Misc. 467, 199 
NYS 534; Peo. v. Leo, 120 Misc. 355. 
198 NYS 397 [aff 215 App. Div. 696 
mem, 212. NYS 897 mem]; Peo. v. 
Leo, 110 Misc. 516, 180 NYS 553 [aff 
193 App. Div. 910 mem, 183 NYS 954 
mem (aff 230 N. Y. 602 mem, 130 NE 
910 mem)]; Peo. v. Leo, 109 Misc. 
448, 178 NYS. 851 [aff 201 App. Div. 
857 mem, 192 NYS 945 mem]; Peo. 
v. Leo, 109 ‘Misc. 255, 178 NYS 513; 
Peo. v. Walsh, 195 NYS 264; West 
Side Mortg. Co. v. Leo, 174 NYS 451. 

Tenn.—Spencer-Sturla Co. vy. Mem- 
phis, 290 SW 608. 
' “There can be no question but that 
a municipality has the right to 
amend its zoning ordinance from 
time to time as new and changing 
conditions warrant and require such 
revision. ... To hold otherwise 
would be to fix cities’ development in 
the mould of the first zoning ordi- 
mances enacted.” Jardine vy. Pasa- 
dena, (Cal.) 248 P 225, 229. 

83. Welch v. Niagara Falls, 210 
App. Div. 170, 205 NYS 454. 

84. Welch Vv. Niagara Falls, supra, 


85. See infra § 393 et seq. 

86. See supra text and note 83. 

87. Welch v. Niagara Falls, 210 
App. Div. 170, 205 NYS 454. 

88. Welch v. Niagara Falls, supra. 

89. Welch v. Niagara Falls, supra. 

90. Bowen v. Jersey City, (N. J. 


Sup.) 132 A 334; Peo. v. Miller, 188 
App. Div. 113, 176 NYS 398. 

91. Bowen v. Jersey City, (N. J. 
Sup.) 132 A 3384; Peo. v. Miller, 188 
App.. Div. 1138, 176 NYS 398 [rev 
100 Mise. 318, 165 NYS 602]. 


92. Bowen v. Jersey City, (N. J. 
Sup.) 132 A 334, 
- 93. State v. Davis, 302 Mo. 307, 


259 SW. 80. 

94. See statutory provisions. 

95. Bowen v. Jersey City, (N. J. 
Sup.) 132 A 334. 

96. Deynzer v. Evanston, 319 Ill. 
226, 149 NE 790; Des Moines v. Man- 
hattan Oil Co., 193 Iowa 1096, 184 
NW 8238, 188 NW 921, 23 ALR 1322: 
Bowen v. Jersey City, (Cie the Sup.) 
132 A 3384. : 

97. Bowen v. Jersey City, supra. 

98. Bowen Vv. Jersey City, supra. 

[a] In Iowa notice to the prop- 
erty owners is not a prerequisite to 
the creation of restricted residential 
districts. Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 1110, 184 NW 
823 (‘‘to make it an essential con- 
dition of official action that notice 
be served on every citizen who may 
be affected thereby_ would tend to 


cite controversy’’), 

99. Deynzer v. Evanston, 319 Ill. 
226, 149 NE 790; State v. Davis, 302 
Mo. 307, 259 SW 80. 

[a] Municipal planning commis- 
sion.—The statute of July 16, 1913 
(P. L. p 752), providing for the crea- 
tion of municipal planning commis- 
sions in municipal corporations of 
the third class, is constitutiona 
eae v. 


[b] Form of proceedings.—‘‘The 
council . . . adopted a resolution ap- 
pointing a committee for the study 
of the subject of zoning. ... It 
passed an ordinance by which a zon- 


ing commission was appointed. The 
commission held a number of meet- 
ings and visited the entire city, 


studying existing conditions and con- 
sidering future developments. Upon 
notice to the property owners public 
hearings were given in various parts 
of the city. An expert, with ex- 
perience in the preparation of com- 
prehensive zoning plans for a num- 
ber of cities throughout the country, 
was employed to assist the zoning 
commission in the study of the sub- 
ject and in the formulation of the 
draft of an ordinance. Under his 
supervision a series of mapS was pre- 
pared, which showed, first, the uses 
to which the various parcels o 
property in the whole city were put; 
second, the different types of struc- 
tures used for residential purposes; 
third, commercial and industrial uses 
and the location and classification of 
every store or industry within the 
city limits; fourth, the heights of 
buildings by stories; fifth, the per- 
centage of lot-occupancy by each 
building in the city; and. sixth, al) 
new buildings erected since 1915. 
The preparation and verification of 
these maps occupied about three 
months. The survey of the city 
showed the... divisions of prop- 
erty among various uses, ... After 
the completion of this work a tenta- 
tive draft of a zoning ordinance was 
prepared and submitted to the zoning 
commission. It was considered by 
the commission at a series of confer- 
ences, changeS were made in it, and 
a draft of the ordinance as changed 
was published. Public hearings upon 
the revised draft followed, at which 
persons interested were heard and 
further changes were made in the 
draft. After these hearings had been 
concluded the proposed ordinance in 
its final form was submitted to the 
city council. It was passed by that 
body.” Deynzer v. Evanston, 319 Ill. 


226, 227, 149 NE 790. 


Wunderlich, 24 Pa, Dist.. 


piate v. Davis, 302 Mo. 307, 259 SW 


2. Deynzer v. Evanston, 319 Ill. 
226, 149 NE 790; State v. Davis, 302 
Mo. 307, 259 SW 80. 


38. Deynzer v. Evanston, 319 Ill. 
226, 149 NE 790. 

4 Deynzer v. Evanston, supra; 
piace v. Davis, 302 Mo. 307, 259 SW 

5. State v. Davis, supra. 

6. State v. Davis, supra. 

7. State v. Davis, supra. 

8. State v. Davis, supra. 

9. Permits generally _see supra 


§ 258. 
10. Boards of appeal and adjust- 
ment see infra § 393 et seq. 
Building departments and officials 
generally see infra § 385 et seq 


1l. Cal.—Ex p. Fiske, 72 Cal. 125, 
13 P7310; Hood vy. Melrose, 24 Cal. 
A. 355, 141 P 396. 

Colo.—Averch v. Denver, 78 Colo. 


246, 242 P 47. 
Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn, 632, 134 A 77. 
Ill.—Grace Missionary Church v. 
Zion, 300 Ill. 513, 133 NE 268. 
Iowa.—Lane-Moore Lumber Co. v. 
pore Lake, 151 Iowa 130, 180 NW 
4, 


Ky.—Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025. 

Md.—Tighe v. Osborne, 133 A 465, 
46 ALR 80; Farmers’, etc, Co, -v. 
Salisbury, 136 Md. 617, 111 A 112. 


Mass.—Greene v. Damrell, 175 
Mass. 394, 56 NE 707. 
N. J.—Manning v. Hague, (Sup.) 


128 A 375. 

N. Y.—Matter of Cherry, 201 App. 
Div. 856, VO3 UN YVSs ote atk. 2345 Nes. 
607 mem, 138 NE 465 mem]; Peo. 
v. Miller, 161 App. Div. 138, 146 NYS 
408; Matter of New York, 122 App. 
Div. 741,,107 NYS 484. 

N. C.—State v. Hubanks, 154 N. C. 
628, 70 SE 466. 

Pa.—Philadelphia y. Coulston, 13 


Phila. 182. 
Heffron, (Civ. A.) 


Tex.—Focke v. 
197 SW 1027. 

Va.—Gorieb vy. Fox, 134 SE 914. 

Wash.—State v. Fleming, 129 
Wash. 646, 225 P 647. 

W. Va.—Fellows v. Charleston, 62 
W.. Va. 665, 59 SE 623, 125 AmSR 
990, 18 LRANS 737, 138 AnnCas 1185. 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
{foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

[a] In Canada it is held that in 
the absence of express authority it 
is beyond the power of a municipal 
corporation to require the obtaining 
of a permit before the erection of a 


846 (48..C/I.] 


arbitrary disecretion,!2 whether that discretion is 
that of the council or governing body*® or of some 
Regulations requir- 
ing building permits must contain the conditions in 
pvxsuance of which applicant is entitled to his 
But it has been held that, if the govern- 
ing body enacting the regulation has the power 
to prohibit the erection of a particular structure, 
it may retain the power to pass upon each ap- 
plication for a building permit to erect such strue- 
And the grant or refusal of a building 


municipal board or official.1¢ 


permit. 15 


ture.+® 


building. Loo Gee Wing v. Amor, 
(B. Cc.) 10 WestLR 383; McCormick 
v. Toronto, 54 Ont. L. 603, 25 OntWN 
155; Toronto v. King, 54 Outer: 100, 
[1924] 1 DomLR 1101; Re Ryan, 4 
OntWN 193, 23 OntWR 193, 7 Dom 
LR 420; Rex v. Shamrock Fuel Co. 
19 Sask. L. 15, [1924] 4 DomLR 
863, [1924] 3 West Wkly 454. 

[b] Effect of application for man- 
damus to compel issuance of per- 
mit-—The fact that the ordinance 
was passed after an application for 
a permit to build, and after the ap- 
plicant had commenced a proceeding 
for mandamus to compel the issuance 
of the permit, did not affect the 
validity of the,ordinances. State vy. 
New Orleans, 154 La. 271, 97 S 440, 
33 ALR 260; Matter of Cherry, 201 
App. Divi, 856, 193. NYS 57. [aff ‘234 
N. Y.'607 mem, 138. NE 465 mem]. 

12. U. S.—Heerdt v. Portland, 8 F 
(2d) 871. 

Colo.—Weicker Transfer, etc., Co. v. 
Denver Council, 75 Colo. 475, 226 P 
857; Curran Bill Posting, ete, Co. v. 
Denver, 47.Colo. 221,.107 P 261, 27 

- LRANS 544. 

Conn.—Ingham vy. Brooks, 95 Conn. 
317, 111 A 209. 

Til. 7, Rohrbach v. Cavallini, 210 Ill. 
A. 182. 

Ky. = haveu v. Mt. Vernon, 215 Ky. 
RAS en 284 2 SW. aLOZo:s Bloomfield v. 
Bayne, 206 Ky. 68, 266. SW 885; 
Com. v. House, 177 Ky. 829, 198 SW 
218; Monticello v. Bates, 169 Ky. 258, 
183° SW 555.* 

La.—State v. Harrison, 161 La. 218, 
108 S 421. 

Md.—Farmers’, etc., Co. v. Salis- 
bury, 186 Md. 617,.111 A-112. 

Mass.—Com. v. Atlas, 244 Mags. 
78, 138 NE 243; Foss v. Wexler, 242 
Mass. 277,. 1386 NE 243; Kilgour Vie 
Gratto, 224 Mass. 78, 112 NB 489; 
Goldstein v. Conner, 212 Mass, 57, 
98 NE 701; Com. v. Maletsky, 203 
Mass. 241, 89 NE 245, 24 LRANS 
1168. : 

Nebr.—State v. Withnell, 78 Nebr. 
33, 110 NW” 680, 126 AmSR 586, 8 
LRANS 978. 

N. J.—Keavey v. Randall, (Sup.) 
122 A 3879; South Orange v. Heller, 
O2e Ned. Hig. 4005,. ds, AN GO. 

N. C.—State v. Tenant, 110 N. C. 
609, 14 SH 387, 28 AmSR 715, 15 
LRA 423. 

S. D.—Mobridge v. Brown, 39 S. D. 
270, 1644 NW 94. 

Tex.—Spann Vi. eDablas\s .IaGe Rex. 
350, 230 SW. 513, 19 ALR 1387. 

Va.—Gorieb v. Fox, 134 SE 914. 

Wash.—Nolan  v. Blackwell, 
Wash, 504, 212 P 1048. 

Sask.—Rex v. Shamrock Fuel Co., 
19 Sask. L. 15, [1924] 4 DomLR 863, 
[1924] 3 WestWkly 454. 

Delegation of power generally see 
supra § 237. 

13. U. S.—Heerdt v. Portland, 8 F. 
(20) 1871; 

Ill.—Rohrbach yv. Cavallini, 210 Ill. 
A. 182. 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025; Com. v. House, 177 
Ky. 829, 198 SW 218. 

La.—State v. Harrison, 161 La. 218, 
108 S 421. 

Mass.—Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 

Nebr.—State v. Withnell, 78 Nebr. 
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38, 110 NW 680,126 AmSR 586, 8 
LRANS 978. 

N. J.—Keavey v. Randall, (Sup.) 
122 A 379. 


N. C.—State v..:Tenant, 110 N. C. 
ie 14.SE 387, 28 AmSR 715, 15 LRA 
423, ; 

Va.—Gorieb v. Fox, 134 SH 914. 

14. Monticello v. Bates, 169 Ky. 
258, 183. SW 555; Com. v.. Atlas, 244 
Mass. 78, 138 NE 243; State v. With- 
nell, 78 Nebr. 33, 110 NW 680, 126 
AmSR 586, 8 LRANS $78; Spann v. 
Dallas, 111 Tex. '350, 235 SW 513, 
19 ALR 1387. 

“A further vice in the ordinance is 
that even with the necessary con- 
sent of the property owners of the 
district, a business house may not be 
erected within it except upon the 
building inspector’s approval of the 
design of the building. . No rule or 
standard is given to govern thé ap- 
plicant in fashioning the design of 
his building or to govern the _ in- 
spector in approving or rejecting it. 
The ordinance leaves it to the un- 
bridled discretion of the inspector 
to disapprove the design, resulting 
in a refusal of the. permit and the 
prohibition of the “building. This 
leaves the ‘right to construct the 
building subject to the arbitrary dis- 
cretion of the inspector, and of it- 
self renders the ordinance void. The 
very essence of American constitu- 
tions is that the material rights of 
no man shall be Subject to the mere 
will of another.” Spann v. Dallas, 
PLES Dex: 350,7360, 235 SN DLS, Lo 
ALR 1387 [rev (Civ. A,) 189 SW 999]. 

15. U, S.—Heerdt v. Portland, 8 F. 
(2d) 871. 

Colo.—Curran Bill Posting, etce., 
Co. v. Denver, 47 Colo, 221, 107 P 261, 
27 LRANS 544. 

Conn.—Ingham v. Brooks, 95 Conn, 
317, 111 A209. 

Ky.—Lovell v. Mt. Vernon, 215 Ky. 
143,-.284. SW 1025; Bloomfield  v. 
Bayne, 206 Ky. 68, 266 SW 885; Com. 
v. House, 177 Ky. 829, 198 SW 218; 
Menticello v. Bates, 169 Ky. 258, 183 
SW 555. 

La.—State v. Harrison, 161 La. 218, 
108 S 421. 

Mass.—Com. v. Atlas, 244 Mass. 78, 


138 NE 248; Com.’ v. Maletsky, 203 
Mass. 241, 89 NE 245, 24 LRANS 
1168. 


Mich.—Harrigan, etc., Co. v. Bur- 
ton, 224 Mich. 564, 195 NW 60, 33 
ALR 142. 

Nebr.—State v. Withnell, 78 Nebr. 
$3,'110 NW 680, 126 AmSR 586; 8 
LRANS 978. 

S. D.—Mobridge v. Brown, 39 S. D. 
270, 164 NW 94. 

Utah.—Hureka v. Wilson, 15 Utah 
67, 48 P 150, 62 AmSR 904. 

Va.—Gorieb vy. Fox, 134 SH 914, 

[a] “It is the ‘established rule 

. that a city ordinance requiring a 
permit for the erection or altera- 
tion of a building which prescribes 
no standard with which the citizens 
must comply, or by which the. dis- 
eretion of those invested with the 
power to grant or refuse the permit 
is to be controlled, is arbitrary and 


invalid.’ Bloomfield vy. Bayne, 206 
Ky. 68, 71, 266 SW 885. 
16. Hood v. Melrose, 24 Cal. A. 


355, 141 P 396. 


INYS 472; 
1474, 100 NYS 584; Peo. v. Walsh, 189 


[§ 373 


permit is to a certain extent within the sound 
diseretion of the body or official authorized to 
issue it;?7 and the decision will not be disturbed 
unless abused,?® but the discretion must be exercised 
reasonably and not arbitrarily.’® 
plies with all the requirements prescribed by the 
regulation, the duty of the board or official to 
grant the, permit is absolute;?° and the board or 
official has no discretion to refuse the permit for 
any other reason.”? 
permit cannot be denied merely because applicant 


If applicant com- 


As for instance, a building 


[a] Discussion of rule.—‘“For the 
purpose of effectually carrying out 
the powers conferred, the board 
could prohibit altogether the erec- 
tion ‘of tent and shake houses which, 
by reason of their inflammable char- 
acter, might enhance the danger of 
fires. Instances, however, might 
arise where, by reason of location 
or otherwise, such structures could 
be erected without danger or_ detri- 
ment to the public interest, and 
where the denial of a permit might 
work great and unnecessary . hard- 
ship; hence no general rule could be 
established that would meet the 
emergencies of individual cases... 
It is to be noted that in most of 
the cases wherein the question is in- . 
volved the power to grant or with- 
hold a permit was delegated to sub- 
ordinate officers, while in the case 
at bar the board itself retains and 
exercises the power of passing upon 
each application for .a permit. 
Moreover, since the board might ab- 
solutely prohibit the erection of such 
structures, it is difficult to under- 
stand how petitioner is injured by 
the possibility of the board per- 
mitting him to do that which it could 
prohibit.” Hood v. Melrose, 24 Cal. 
AY'355,.359,.360, 141 P 396: 

17. Ark.—Herring v. Stannus, 169 
Ark. 244, 275 SW 321. 

Cal.— Hood v. Melrose, 24 Cal. A. 
355, 141 P 396. 

Minn.—Standard Oil Co. v. Minne- 
apolis, 163 Minn. 418, 204 NW 165. 

N. -Y.—Peo. v. Carlin, 182 .App. 
Div. 626, 169 NYS 295; Peo. v. Moore, 
179 App. Div. 121, 165 NYS.840; Har- 
rison-Warren Realty Co. v, Spencer, 
124 Misc. 783, 209 NYS 355. 

N. C—State v. Shannonhouse, 166 
N..C. 241, 80 SE 881. 

RR T.—_Maynard v..Vigeant, 42 R. I. 
386, 108 A 61. 

18. Herring v. Stannus, 169 Ee. 
244, 275 SW_ 321; Weicker Transfer, 
etc., Co. v. Denver Council, 75 Colo. 
475, 226 P 857; Standard Oil Co. v. 
Minneapolis, 163 Minn. 418, 204 NW. 
165; Peo. v. Carlin, 182 App. Div. 626, 
169 NYS 295; Peo. v. Moore, 179 App. 
Div. 121, 165 NYS 840. 

19. See cases Supra notes 17, 18. 

Reasonableness of regulations gen- 
erally see supra § 229. 

20. Buffalo v. Kellner, 90 Misc. 
407, 158 NYS 472; Coyne Vv. Prichard, 
272 Pa. 424, 116 A 315. 


21. Colo.—Denver City Council v. 
United Negroes Protective Assoc., 76 
Colo. 86, 230 P 598; 

Minn.-—Meyers v. Houghton, 187 


Minn, 481, 163 NW 754. 

N. J.—Pumo v. Ft. Lee, (Sup.) 134 
A 122; Rudensey v. Senior, (Sup.) 
133 A 777; Deymann vy. Jersey City, 
(Sup.) 133 A 755; Tenez Constr. Corp. 
v. Garner, (Sup.) 1383 A 396; Rudne- 
vitz v. Bigelow, (Sup.) 133 A 174; 
Slamowitz v. Jelleme, (Sup.) 130 A 
883; Sunoco Serv. Corp. v, Donnelly, 
(Sup.) 125 A 389, 

N. Y.—Harrison-Warren Realty Co. 
v. Spencer, 124 Misc. 783, 209 NYS 
355; Lakes Island Realty ‘Co. v. Me- 
Dermott, 96 Misc. 37, 160 NYS. 450; 
Buffalo v. Kellner, 90 Misc. 407, 153 
Peo. v. Reville, 50 Misc. 


NYS 904. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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intends to put the building to an illegal use,22 or 


because the permit will be useless to applicant be- 


cause injunctive relief might be granted to prevent 
the use of the building for that purpose ;?* nor ean 
such a permit be refused on the sole ground that 
another than applicant claims the title to the 
premises.?4- Where the erection of a contemplated 
building will tend to increase the fire hazard to 
the -detriment of the community, the refusal to 
grant the permit is within the police power of 
the municipal authorities.?7 

[§ 374] (2) Who May Apply. The application 
for a building permit may be made by one who 
holds the legal title but is not the absolute owner 
of the property,?® as for instance, a joint owner.2? 
It may be made by a person having a contract to 
purchase the land if he has the consent and ap- 
proval of the owner.*° And it may be made by one 
acting in the capacity of agent for the owner.*! 
But a stranger who has no interest whatever in 
the property or such interest as will entitle him 
to erect the proposed building or structure is not 
entitled to a permit;*? and the building official 
or board authorized to issue the permit®* may refuse 
to issue it, although the reason for his refusal 
affords no support for his action.*+ 
_ [§ 375] (3) Proceedings to Procure—(a) In Gen- 
eral. The proceedings to procure a building per- 


Oh.—Hauser v. State, 113 Oh. St.| The application 
662, 150 NE 42; Ley v. Cash, 12 Oh 
owner. 
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in question states 
the By-Products Company to be the 


[43 C.J.] 347 


mit are, as a general rule, governed by the same 
rules as are applicable to the obtaining of municipal 
permits generally.*® 

Fee. The applicant for a building permit may 
be charged a reasonable fee for the issuing of the 
permit.®® 

[§ 376] (b) Applications; Plans and Specifica- 
tions. Ordinarily in order to secure a building per- 
mit it is required that an application,®? in ‘writ- 
ing,** in a prescribed form and manner*® and setting 
forth certain required information,*® be filed with 
the board or officer authorized to grant the per- 
mit.4* Substantial compliance with the require- 
ments as to the application is sufficient.42 An 
immaterial discrepancy in the application is no 
ground for refusal of the permit*? and does not 
affect its validity.44 Defects in the application 
may be waived,*® as for instance, by granting the 
permit.*® Sometimes it is required that the peti- 
tion be verified by affidavit,47 in which case the 
cost of such verification, in the absence of the leg- 
islation putting that duty upon the corporation, is 
on applicant.*8 

Plans and specifications. It may be required that 
the application be accompanied with plans and. 
specifications ;*9 and it also may be required that 
such plans and specifications be approved by desig- 
nated municipal officials.®° 


Frankel v. Winnipeg, 23 Man. 296, 8 
DomLR 219, 22 WestLR 597, 3 West 


NPNS 523. 

. Pa—wWright v..France, 279 Pa, 22, 
123 A 586; Coyne v. Prichard, 272 Pa. 
424, 116 A 315. 

. Tex.—Dallas vy. Mitchell, (Civ. A.) 
245 Sw 944. 

W. Va.—State v. Montgomery, 94 
WwW. Va. 189; 117 SE 888;, State v. 
Charleston, 91 W. Va. 318, 112 SE 
577; Harvey v. Elkins, 65 W. Va. 305, 
64 SE 247. ’ 

Wis.—Bartkus v. Albers, 189 Wis. 
539, 208 NW 260. 

Nasik Exp. wcarvillwAT ON: Bi 35K, 
52 DomLR 417. 

. Ont.—Mackenzie v. Toronto, 7 Ont 
WN 820; Re Charlton, 7 OntWN 174. 

“The building inspector,cannot ar- 
bitrarily refuse the permit if the 
specifications do not please him, but 
only in the event they distinctly 
and positively violate the valid pro- 
visions of the Building Code. It is 
only necessary that they comply with 
the definite, certain, and established 
terms of the ordinance. They are 
not subject to rejection at the dis- 
cretion or pleasure of the building 
inspector.” Dallas v. Mitchell, (Tex. 
Civ. A.) 245 SW. 944, 946. 

[a] Pendency of a suit by prop- 
erty owners in the neighborhood, who 
are attempting to enjoin the erection 
of the building or structure because 
it violates certain neighborhood re- 
strictions, is no ground for refusal 
of the permit. Pumo v. Ft. Lie, 
(N. J. Sup.) 134 A 122, 

22. ley y. Cash, 12 OhNPNS 523, 
528; Coyne v. Prichard, 272 Pa, 424, 
116 A 315; Mackenzie v. Toronto, 7 
OntWN 820. : 

“Tf in the course of construction, 
the law is violated, such permit un- 
doubtedly can be revoked, but the 
building commissioner has no right 
to assume that the law will be vio- 
lated in the subsequent use of a 
jJawful structure. A permit to build 
is in no sense a permit to use. Use 
is an incident to ownership, subject, 
however, to lawful regulations.” Ley 
v. Cash, supra. 


23. Coyne v. Prichard, 272 Pa. 424, 
1:16 eA 9315. 
24-26. Lakes Island Realty Co. v. 


MecDermott,-96 Misc. 37, 160 NYS 450. 

[a] Discussion of rule.— “The 
building code requires all applica- 
tions to state the name of the owner. 


The superintendent cannot 
refuse a permit merely because some 
one claims that company is not the 
rightful owner of the property. The 
question of title or ownership cannot 
be determined by the superintendent. 
He must be bound by the statement 
in the application.” Lakes Island 
Realty Co. v. McDermott, 96 Misc. 37, 
39, 160 NYS 450. 

Who may apply for permits see 
infra: § 374. 

27. Contras v. Jersey City, (N. J. 
Sup.) 135 A 472. 

28. Losick v. Binda, (N. J.) 130 A 


537. 
29. Losick v. Binda, supra. 
30. Slamowitz v. Jelleme, (N. J. 


Sup.) 130 A 883. 

31. Reimer v. Dallas, (N. J. Sup.) 
129 A 390. 

[a] The. husband of the owner 
may make the application with her 
consent. Reimer v. Dallas, (N. J. 
Sup.) 129 A 390. 

82. Krieger v. Scott, (N. J. Sup.) 
134 A 901. - 

33. See supra § 373. 

34. Krieger v. Scott, (N. J. Sup.) 
134 A 901. “ 

35. See supra § 263. 

3S. Frankel v. Winnipeg, 23 Man. 
296, 8 DomLR 219, 22 WestLR 597, 
3 WestWkly 405. 

37. Md.—Osborne v, Grauel, 136 
Md. 88, 110 A 199. 

N. J.—Slamowitz v. Jelleme, (Sup.) 
130: A 883. 

Pa.—Black v. Pittsburgh, 266 Pa. 
97, 109 A .616. : 

Wash,.—State v. Spokane, 64 Wash. 
388, 116 P 878. 

Man.—Frankel v. Winnipeg, 23 
Man. 296, 8 DomLR 219, 22 WestLR 
597, 3 WestWkly 405. 

38. Osborne y. Grauel, 136 Md. 88, 
110 A 199; Black v. Pittsburgh, 266 
Pa. 97, 109 A 616; State v. Spokane, 
64 Wash. 388, 116 P 878; Frankel v. 
Winnipeg, 23 Man. 296, 8 DomLR 219, 
22 WestLR 597, 3 WestWkly 405. 

39. State v. Rapp, 16. OhNPNS 1; 
State v. Spokane, 64 Wash. 388, 116 
P 878; Frankel v. Winnipeg, 23 Man. 
296, 8 DomLR 219, 22 WestLR 597, 
3.WestWkly 405. j 

40.. Osborne v. Grauel, 136 Md. 88, 
110 A 199; Slamowitz v. Jelleme, 


(N. J, Sup.) 130A 8835 State v, Spo- 


kane, 64 Wash. 3888, 116 P 878; 


Wkly 405. 

Plans and specifications see infra 
text and notes 49, 50. 

41. Osborne v. Grauel, 136 Md. 88, 
110 A 199; State v. Spokane, 64 Wash. 
388, 116 P 878; Frankel v. Winnipeg, 
23 Man. .296, 8 DomLR 219, 22 West 
LR 597, 3 WestWkly 405. : 

42. Peo. v. Oak Park, 268 Ill. 256,: 
TOSSIN Ba 

43. Peo. v. Oak Park, supra; Os- 
borne v. Grauel, 136 Md. 88,110 A 199. 

44. State v. Spokane, 64 Wash. 
388; 116° P 878. 

45. Denver v. Spiegleman, 76 Colo. 
30%, code, '204. 

64 Wash. 


46. State v. 
388,116 P 878. 

[a] Stable permit.—That an ap- 
plication for a permit to build a 
stable did not state the kind of 
animals to be kept therein is a dé- 
fect which is waived by granting the 
application with knowledge that the 
stable will be used for horses. State 
v. Spokane, 64 Wash. 388, 116 P 878. 

47. Black vy. Pittsburgh, 266 Pa. 
OTe 1 09R- Am 6165 

48. Black v. Pittsburgh, supra. 

49. Mills v. White, 304 Ill. 256, 
136 NE 741; Peo. v. Oak Park, 268 
Ill, 256, 109 NE 11; Com. vy. Atlas, 
244 Mass. 78, 1388 NE 248; Peo. v. 
Miller, 161 App. Div. 138, 146 NYS 
403; Matter of New York, 122 App. 
Div. 741, 107 NYS 484; State v. Rapp, 
16 OhNPNS 1. 

fa] “Work on erection of build- 
ing.’—Under a regulation requiring 
the submission. of a detailed de- 
scription, drawings, etc., before the 
erection ‘or alteration of any build- 
ing, and providing that work shall 
not be commenced until the permit 
is. issued,. actual excavation for 
cellars of a proposed building con- 
stitutes work on the erection and 
construction of the building. Com, v. 
Atlas, 244 Mass. 78, 138 NH 243. 

{b] Plans and specifications held 
insuffiicient.—Mills v. White, 304 Ill, 
256, 186 NE 741. 

50. Mills v. White, supra; Peo. v. 
Oak Park, 268 Ill. 256, 109 NE 11; 
Matter of New York, 122 App. Div. 
741, 107 NYS 484; Toronto v. Ryan, 
7 OntWN 89. 

[a] No ground for refusal.—The 
failure of the commissioner of pub- 
lic work to approve the plans is no 


Spokane, 
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Minor repairs. The requirements as to plans or 
specifications relate primarily to the construction 
of new buildings or structures,*! but they may be 
wide enough to cover plans for repairs where such 
repairs are of so extensive or so elaborate a nature 
as to require the preparation of plans,°? or where 
as a matter of fact such plans of repairs exist.°* 
It is not required that plans shall be prepared 
in every case of repairs.°¢ Alterations which do 
not involve any substantial change in the struc- 
tural parts, or conflict with the requirements of 
the municipal regulation, may be made without per- 
mission,°> but substantial structural alterations can- 
not be made without permits.®* 

[§ 377] (c) Notice and Hearing. If third per- 
sons might be interested in contesting the applica- 
tion for a building permit, it is usually required 
that notice of the application shall be given to 
them or in some public manner,®” and in some 
cases a public hearing on the application be had.*® 
Mere informalities in the notice do not affect the 
validity of the permit.®® 

[§ 378] (4) Form, Requisites, and Delivery of 
Permit.£° A building permit should be sufficient 
.to comply with the requirement of the regulation 
or ordinance*! as to matters to be stated or de- 
scribed in the permit, including the naming or 
description of the person to whom the permit is 
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[§§ 376-379 — 
granted®? and the place where the work is to’ be 
carried on or the structure erected.®? There should 
be no serious discrepancy in the application for the 
permit and the permission granted.®°* Mere irregu- 
larities in a building permit will not vitiate it.°° 
Mere manual signing of a building permit by the 
official authorized to issue it is not an issuance of 
the permit.*® To complete the issuance there must 
be delivery thereof.*” 

[§ 379] (5) Finality of Decisions; Appeal. When 
applicant complies with all the requirements for a 
building permit and the permit is refused, he may 
invoke the aid of the court to prevent the un- 
reasonable refusal and to compel the granting of 
the necessary permits,®* regardless of whether pro- 
vision is made for such remedy in a statute or 
ordinance.*® As a general rule an appeal lies to 
a higher board or commission from the decision 
of the original official or board.7° The appeal must 
be made to the duly authorized board on whom the 
appellate jurisdiction has been conferred." An ir- 
regularity or informality in the resolution passed 
by the board of appeals may be corrected by the 
board on its own motion,’ or the board may be 
compelled to correet it by an ordinance.’* The ir- 
regularity is not sufficient to set aside the action 
of the board, if otherwise legal.’* 


grounds for the refusal of permit if 
the application is in substantial ac- 
cordance with the ordinance. Peo, v. 
Oak Park, 268 Ill. 256, 109 NE 11. 

51. Rex v. Nunn, 15 Man, 288. 

52. Rex v. Nunn, supra. 

53. Rex v. Nunn, supra. 

54. Rex v. Nunn, supra. 

[a] Discussion of rule.—“It would 
be absurd to compel the owner of a 
house who desired tu patch a leaky 
roof or mend a broken window to 
have a plan of the proposed repairs 
prepared and to produce it to the 
proper authority.” Rex v. Nunn, 15 
Man. 288, 302. 

55. Toronto v. Ryan, 7 OntWN 89 

56. Toronto v. Ryan, supra. 

57. Osborne v. Grauel, 136 Md. 88 
110 A 199; State v. Spokane, 64 Wash. 
388, 116 P 878, 

58. Osborne v. Grauel, 136 Md. 88, 
110 A 199; State vy. Spokane, 64 Wash. 
388, 116 P 878. 

59. State v. Spokane, supra. 

60. Form and requisite of license 
see Licenses § 99. 

61. Osborne v. Grauel, 136 Md, 88, 
110 A 199. 

62. Osborne v. Grauel, supra. 

[a] Contractor’s name in place of 
owner.—Where the form of a build- 
ing permit bore the signatures both 
of the owner of the property and of 
the contractor, the fact that the 
place intended to be filled in with 
the name of the owner was actually 
filled in with the name of the con- 
tractor was not an adequate reason 
for the mayor’s failure to approve 
and deliver the permit. Osborne vy. 
Grauel, 136 Md. 88, 110 A 199. 

63. Alter v. Dodge, 140 Mass. 594, 
5 NE 504. 

64. Osborne vy. Grauel, 136 Md. 88, 
D6 AC LSS. 

65. Foss v. Wexler, 242 Mass. 277, 
136 NE 243, 

[a] MT lustration.—A building per- 
mit is not invalid, because the signa- 
ture of the commissioners was made 
by their agent with a rubber stamp. 
Foss v. Wexler, 242 Mass. 277, 136 
NE 243. 

66. Osborne v. Grauel, 136 Md, 88, 
110 A 199. 

67. Osborne v. Grauel, supra. 

68. Ark.—Little Rock v. Pfeifer, 
169 Ark. 1027, 277 SW 883. 


Tll.—Grace Missionary Church v. 
Zion, 300 Ill. 513, 183 NE 268; Blocki 
v. Krueger, 121 Ill. A. 357. 

Md.—Stubbs v. Scott, 127 Md. 86, 
95 A 1060. 

Nebr.—State v. Edgecomb, 108 
Nebr. 859. 189 NW 617, 27 ALR 437. 

N. J.—Ignaciunas v, Risley, 98 N. 
J. L. 712, 121 A 783; Cliffside Park 
Realty Co. v. ‘Cliffside, 96° N. J... 
278, 114 A 797; Rudensey v. Mont- 
clair Bd. of Adjustment, (Sup.) 131 
A 906; Sonntag v. Schmidt, (Sup.) 
130 A 361; Cooper Lumber Co. v. 
Dammers, (Sup.) 125 A 325. 

N. Y.—Kensington-Davis Corp. v. 
Schwab, 239 “NS 2°Y.s 64; NE 
T3853) (Peon Ve 549, 
213 NYS 350; Lakes Island Realty Co. 
v. McDermott, 96 Misc. 37, 160 NYS 
450; Peo. v. Reville, 50 Misc. 474, 
Es NYS 584; Peo. v. Walsh, 189 NYS 

a—Coyne v. 


ee Prichard, 272 Pa. 
424,116 A 315. 


Tex.—Dallas v. McElroy, (Civ. A.) 
254 SW 599; San Antonio v. Salva- 
tion Army, (Civ. A.) 127 SW 860. 

W. Va.—State v. Montgomery, 94 
W. Va. 189, 117 SE 888; Harvey v. 
Elkins, 65 W. Va. 305, 64 SE 247. 

Wis.—Bartkus v. Albers, 189 Wis. 
539, 208 NW 260; State v. Harper, 
166 Wis. 303, 165 NW 281. 

Injunctions against enforcement 
Hires tied see Injunctions §§ 415-— 

Mandamus to compel see Manda- 
mus §§ 356, 357. 

69. Little Rock v, Pfeifer, 169 Ark. 
1027, 277 SW 883, 884. 

“Neither the statute nor the ordi- 
nance contains any provisions for a 
remedy of a property owner when a 
permit is refused. The statute pro- 
vides, as we have already seen, that, 
where a permit is granted over the 
protests of owners of adjacent prop- 
erty, such owners are given the right 
to appeal to the chancery court, but 
the statute and ordinance are silent 
as to the remedy where the permit 
is refused. It is not essential that 
the statute should confer a remedy, 
for a remedy must necessarily exist 
where there is an abuse of discretion 
by the city council, and the owner of 
property is thereby denied the use of 
his property: An unreasonable and 


arbitrary restriction is void, and the 
owner of property is entitled to a 
remedy in a court of equity to pre- 
vent the imposition of such_a restric- 
tion.” Little Rock v. Pfeifer, supra. 

70. Tighe v. Osborne, (Md.) 133 A 
465, 46 ALR 80; Greene v. Damrell, 
175 Mass, 394, 395, 56 NE 707; Alex- 
ander v. Porter, 23 Pa. Dist. 459, 42 
Pa. Co. 210; Richard v. Zoning Bd. of 
Review, (R. I.) 130 A 802. 

“Anticipating that many instances 
would arise in which the commis- 
sioner would differ from partiesS in- 
terested as to the construction of 
the law, or as to what good judgment 
might require in matters left to the 
discretion of officials, the Legislature 
has provided, for the revision of the 
respondent’s action in granting or re- 
fusing permits, a tribunal known as 
the board of appeal, consisting of 
three persons, each selected by @ 
different body of citizens, with the 
approval of the mayor. ... When 
refused a permit, the petitioner had 
a right to appeal to this tribunal, 
and he has exercised that right. 
Upon such an appeal there is a hear- 
ing, and after the hearing the board 
of appeal is required by the statutes 
cited to direct the commissioner 
either to issue the permit under such 
conditions as the board requires, or 
to withhold the permit. After an 
appeal resulting in a direction to 
withhold the permit the commis- 
sioner has no power to grant it.” 
Greene v. Damrell, supra. 

[a] Quorum.—A board of review 
of five members having power to 
head and decide appeals requires 
three votes to reverse a decision of 
an administrative officer granting a 
building permit, and, in case of a tie 
vote, a rehearing should be held. be- 
fore the full board, but, where a 
quorum is present, and the vote is 
tied, the appeal is considered denied. 
Richard v. Zoning Bd. of Review, (R., 
I.) 180 A 802. 

Building boards of appeal generally 
see infra § 398. 

71. Kantorowitz vy. (CN. 
J. Sup.) 130 A 81:1. 

72. Barker v. Boettger, 124 Misc. 
461, 208 NYS 295. 

73. Barker v. Boettger, supra, 

74 Barker vy. Boettger, supra. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 
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§§ 379-380] 


Certiorari may’ or may not’ lie from the re- 
fusal of the board or official to grant the per- 
mit in accordance with the rules governing the is- 
suance of such writ.77 

Effect of appeal. By force of statute’® an ap- 
peal to the board or commission stays all proceed- 
ings in furtherance of the action appealed from,’® 
and after an appeal is taken from the refusal to 
grant the permit, the permit cannot be granted until 
the board of appeal or adjustment has disposed 
of the appeal by some official act.5° 

Dismissal of appeal. After an appeal has been 
taken to the board or commission from the refusal 
to issue the permit, and various parties in inter- 
est have appeared and been heard, complainant ean- 
not withdraw the appeal without the consent of the 
municipal corporation or the officer from whose 
action the appeal is taken.®! 

[§ 380] (6) Operation and Effect; Duration and 
Revocation—(a) In General. As a general rule, a 
building permit has none of the elements of a con- 
tract*? and may be changed or entirely revoked,*? 
even though based on a valuable consideration,®* 
if it becomes necessary so to change or revoke it 
in the exercise of the police power.®® | Applicant’s 
property is not exempt from the operation of sub- 
sequent ordinances and regulations legally enacted 
by the corporation,®* as for instance, his property’ 
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may be subject to an ordinance or regulation ex- 
tending the fire limits.87 But when once the proper 
authorities grant a permit for the erection or al- 
teration of a structure, after applicant has made 
contracts and incurred liabilities thereon, he ac- 
quires a kind of property right** on which he is 
entitled to protection;®® and under such circum- 
stances it is generally held that the permit can- 
not be revoked without cause®® or in the absence 
of any public necessity for such action.®t But, in 
order to acquire such property or vested right, the 
construction or alteration of the building or struc- 
ture must be in conformity with the requirements 
of the building regulations existing at the time 
of the grant of the permit and in conformity with 
the plans and specifications approved.®? Also it has 
been held that a building permit may be revoked 
where the licensee has not acted thereon and he 
has not incurred any lability thereunder.®* It has: 
been held that a resolution granting the building 
permit does not per se confer a vested right®* which 
cannot be canceled or recalled before applicant 
has acted thereon.®* The filing of an application 
for a building permit does not confer a vested 
right.°° If the municipality has no power to regu- 
late the construction of buildings existing at the 
time of the enactment, the permit cannot be re- 
voked.°7 While the ordinance or regulation or 


_75. Richard v. Zoning Bd. of Re- 
view, (R. I.) 130 A 802. 

76. Steinberg vy. Bigelow, (N. J. 
Sup.) 131 A 114; Williams v. Gage, 
(N. J. Sup.) 130 A 721. 

77. See Certiorari §§ 14-52, 96. 

78. See statutory provisions. 

_79. Gibbs Bldg., ete., Co. v. Belle- 
ville, (N. J. Ch.) 135 A 333. 

_80. Gibbs Bldg., etc., Co. v. Belle- 
ville, supra. 

81. Gibbs Bldg., etc., Co. v. Belle- 
ville, supra. . 

82. Wilder v. Little Rock, 150 Ark. 
439, 234 SW 479; State v. Rendigs, 98 
Oh. St. 251, 120 NE 836, 

83. Standard Oil Co. v. Minne- 
apolis, 163 Minn. 418, 204 NW 165; 
Peo. v. Ludwig, 218 N. Y. 540, 113 NE 
532; Fox Lane Corp. v. Mann, 216 
App. Div. 813, 215 NYS 334; State v. 
Rendigs, 98 Oh. St. 251, 120 NE 836. 

[a] One who, under a permit 
illegally granted by city officers, 
constructs a building on his own 
land, cannot, by lapse of time, ac- 
quire a vested right to maintain the 
same, aS he never had a right to vest. 


Brooklyn v. Furey, 9 Misc. 193, -30 
NYS 349. 
84. State v. Rendigs, 98 Oh. St. 


251. 120 NE 836. 

25. State v. Rendigs, supra. 

86. Wilder v. Little Rock, 150 Ark. 
439, 2384 SW 479; Brett v. Brookline 
Bldg. Comr., 250 Mass. 73, 145 NE 
269 [foll Bamel v. Brookline Bldg. 
Comr., 250 Mass. 82, 145 NE 272]. 

87. Wilder v. Little Rock, 150 Ark. 
439) 234 SW 479. 

5 Fire limits generally see infra § 

40. 

88. Dobbins v. Los ae tees £95 Ue 


S223,7. 2510S Cty 850749 ed. 169; 
Pennsylvania Peerless Oil Co. v. 
Hague, (N. J. Sup.) 132 A 332; 


Montefiore Cemetery Co., Inc. v. New- 
ark, (N. J. Sup.) 130 A 730; Buffalo 
v. Chadeayne, 134 N. Y. 163, 31 NE 
443; New York State Inv. Co. v. 
Brady, 214 App. Div. 592, 212 NYS 
605; Re Ryan, 4 OntWN 193, 23 Ont 
WR 193, 7 DomLR 420; Toronto v. 
Wheeler, 3 OntWN 1424, 22 OntWR 
326, 4 DomLR 352. 

89. Dobbins v. Los Angeles, 195 U. 
S51 223)) 25 eSCti 18, 49 uratiedar 169); 
Buffalo v. Chadeayne, 134 N. Y. 163, 
31 NE 443; New York State Inv. Co. 
vy. Brady, 214 App. Div. 592, 212 NYS 
605; Brantford v. McDonald, 19 Ont 


WN 373. 

Building regulations as creating 
vested rights see Constitutional Law 
§ 530. 

90. U.S.—Dobbins v. Los Angeles. 
195 U. S, 228, 25 SCt 18, 49 L. ed. 169. 

Colo.—Pratt v. Denver, 72 ‘Colo, 51, 
209 P 508. 

Iowa.—Rehmann v. Des Moines, 200 
Iowa 286, 204 NW 267, 40 ALR 880. 

Md.—Gallagher vy. Flury, 99 Md. 
181, 57 A 672. 

Mass.—Watertown Bldg. Inspector 
v. Nelson, 153 NE 798; Lowell v. 
Archambault, 189 Mass. 70, 75 NE 65, 
1 LRANS 458. 

N. Y.—Buffalo v. Chadeayne, 134 N. 
Y. 163, 31 NE 443; New York State 
Inv, Co. v. Brady, 214 App. Div. 592, 
212 NYS 605; Hinman y. Clarke, 121 
App. Div. 105, 105 NYS 725 [aff 193 
N. Y. 640 mem, 86 NE 1125 mem]: 
Buffalo v. Chadeayne, 7 NYS 501 [aff 
134 N. Y.°163, 31 NE 443]. 

R. I.—Harrison v, Hopkins, 135 A 
154. 

Ont.—Brantford v. McDonald, 19 
OntWN: 373; Toronto v. Wheeler, 3 
OntWN 1424, 22 OntWR 326, 4 Dom 
LR 352. 

[a] Failure to obtain consent of 
owners.—Where a proper officer has 
issued a building permit on full 
showing by the applicant therefor of 


the nature and character ap the, build- | 


ing and use to be made ereof, the 
permit was not revokable for failure 
of the applicant to procure the con- 
sent of other property owners of the 
district as promised, Rehmann v. 


‘Des Moines, 200 Iowa 286, 204 NW 


267, 40 ALR 880. 

{b] Distinguished from license.— 
“A pbuilding permit issued by a mu- 
nicipality in pursuance of restric- 
tions and regulations in force is 
manifestly something more than a 
mere license revokable at the will of 
the licensor. ... Building permits 
... are: something more than mere 
licenses.” Rehmann y. Des Moines, 
200 Iowa 286, 292, 204 NW 267. 

“Permit” and “license” synonymous 
see Licenses § 1 text and note 6. 

91. Dobbins v. Los Angeles, 195 
Ui Se22e, Zoe Otals eto vied). 95 
Buffalo v. Chadeayne, 7 NYS 501 [aff 
134 N. Y. 163, 31 NE 443]. 

92. Re Ryan, 4 OntWN 193, 23 Ont 
WR 193, 7 DomLR 420. 

93. Toronto v. Williams, 4 Ont 


WN 58, 8 DomLR 299 [allowing app 
27 Ont. L. 186, 3 OntWN 1643, 22 Ont 
WR 899, 5 DomLR 659, and foll To- 
ronto v. Ford, 4 OntWN 1386, 24 Ont 
WR 717, 12 DomLR 841]. 

94. Des Moines v. Manhattan Oil 
Co., 1938 Iowa 1096, 184 NW 823, 188 
NW 921, 238 ALR 1322. 

95. Des Moines vy. Manhattan Oil 
Co., supra. 

96. Spector v. Milton Bldg. In- 
spector, 250 Mass. 63, 145 NE 265. 

[a] Rule applied.—The filing of 
application for a building permit be- 
fore a zoning ordinance is enacted 
does not prevent its application after 
it ‘becomes operative. Spector v. 
Milton Bldg. Inspector, 250 Mass. 63, 
145 NE 265. 

97. Buffalo v. Chadeayne, 134 N. 
Y. 168, 165, 31 NE 443; New York 
State Inv. Co. v. Brady, 214 App. Div. 
592, 212 NYS 605. 

‘Tt. is claimed by the appellant 
that a municipal board may recon- 
sider its action: at any time before 
private vested rights have resulted 
from such action, and that the de- 
fendant could not acquire vested 
rights as against the police power of 
the state or municipality. For the 
purposes of this cage we may concede 
these propositions. As to the first, it 
appears, as we have seen, that the 
defendant had entered upon the con- 
struction of his buildings, had made 
contracts and incurred liabilities 
thereon before the common council 
attempted to reconsider its action 
giving him a permit to construct of 
wood. A private property right had, 
therefore, vested in him prior to the 
rescission of the resolution. As to 
the second, his right may be subject 
to the police power of the state, but 
the difficulty is that the state has not 
seen fit to deprive him of such right 
by the exercise of such power, nor 
has it delegated the same to the mu- 
nicipality. The state has given to the 
municipality power to prescribe the 
limits in which wooden buildings 
shall not be erected. This pertains 
to the future, and not to existing 
wooden buildings. The ordinance to 
which we have referred provides that 
no person shall, without permission 
of the common council, erect any 
building in whole or in part of wood, 
within certain limits. This has refer- 
ence to buildings that shall be 
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the permit itself may provide for its revocation 
under certain circumstances, the necessary circum- 
stances or causes must be shown to exist in order 
to warrant that action.°® If the circumstances are 
shown to exist, the permit may properly be re- 
voked.2® If the work is not performed in con- 
formity with the statement, plans, or specifications 
upon which the permit is issued, it may be revoked. 
Unauthorized building permits may be revoked,’ 
notwithstanding the work has been commenced.* 

In Canada, under the power to regulate by grant- 
ing permits for the erection of buildings or struc- 
tures, it has been held that there is no power to 
revoke.* 

[§ 381] (b) Time for Exercise of Privilege. A 
building permit must be exercised by its possessor 
within a reasonable time after its issuance.’ It 
seems that the nonuser of the permit for an un- 
reasonable time may work a forfeiture of all right 
to exercise the permit. Where the permit is re- 
vocable only for cause, if the construction begins 
within a stated period of time, and the permit is 
arbitrarily withheld until issued in obedience to a 
final judgment in mandamus, applicant is entitled 
to an extension of time from the final determina- 
tion of the mandamus suit within which to begin 
construction of the building;’ such period of ex- 
tention is the same as that specified by the build- 
ing regulation under which period construction must 
be begun.® The right to such permit is not affected 
by a subsequent ordinance which preserves the 
tights of holders of permits issued before its pas- 
sage.® 

t9 382] (c) Privilege or Acts Covered. A build- 
ing permit must be strictly confined thereto and 
does not confer the right to exercise or pursue 
another distinct privilege or act.1° A building per- 
mit obtained for building a structure to use 
for a particular purpose does not permit the use 
of the structure for another purpose without the 
permission of the authorized official or board.™ 
The permission to move a building across the high- 
way and the permission to make alterations thereto 
are independent;1? neither is a condition prece- 


erected’ in the future, and not to ex- 
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‘the medium of building officials.?° 


563, 107 S 427 [expl State v. New Or- 


[§§ 380-385 


dent to the grant of the order.4® The permission to 
remove a building does not authorize alterations 


‘thereof without obtaining a permit.1+ 


[§ 383] (7) Transfer of Right. A permit to erect 
a structure on real property in its nature par- 
takes of a personal privilege and grant which at- 
taches to the land.*® The right in so far as it is 
a personal privilege is net assignable,1® and it must 
be exercised by the grantee’? within a reasonable 
time after its issuance.'® Considered as a grant it 
attaches to the land when exereised,’® runs with 
the land,?° and passes as an incident upon a con- 
veyance of the land.”4 

[§ 384] (8) Modification. If, during the course 
of building construction, it is necessary to change 
the plans or specifications which have been ap- 
proved in granting the permit, an application there- 
for is necessary ;*? such application is considered 
as a new application, 22 and there is no vested right 
by reason of the original permit;?4 and applicant 
must comply with the requirements existing at the 
time of the new application.?2> The new plans and 
specifications. must be submitted for approval by 
the designated public official or board.?6 

[§ 385] e. Building Departments and Officials 
Generally?’—(1) Creation, Abolition, and Nature.?8 
Building regulations usually are carried out through 
The department 
of building and its officers may be created by the 
municipal governing body when the latter is au- 
thorized to do so®° or by direct statutory pro- 
vision.*t. An amended charter creating a depart- 
ment of buildings operates to repeal an ordinance 


-ereating a bureau of inspection and to remove all 


officers of the former bureau;*? and the abolition 
of the department abolishes all offices in it not ex- 
pressly excepted.2* Where no department of build- 
ings is created, it is usually provided that an in- 
spector of buildings shall be appointed by the mayor 
or the council.4* Where the commissioner or head 
of the department has the power delegated to him 
to create a bureau in the department, such bureau 
is not created by the mere appointment of a per- 


26. Toronto v. Ryan, 7 OntWN 


isting buildings or to those erected 
with the permission of the common 
council. So that neither the charter 
nor the ordinance authorizes it to 
interfere with existing buildings or 
those constructed with its permis- 
sion.” Buffalo v. Chadeayne, supra. 

98. Pratt v. Denver, 72 Colo. 51, 
209 P 508; Peo. v. Kleinert, 201 App. 
Div. Tol, “195° NYS T1TstOhlank wv: 
Kleinert, 121 Misc. 386, 301 NYS 83 
[aff 209 App. Div. 824 mem, 214 NYS 
933 mem]; Tenbusch Realty Co. v. 
Vorce, 29 Oh. Cir. Ct. 145; Carswell 
Constr. Co. v. Sydney, 54 N. S. 407, 
61 DomLR 514. 

99. Tenbusch Realty Co. v. Vorce, 
JOeOn Cir. Cte 145. 

1. Harper v. Jonesboro, 94 Ga, 801, 
292 SE 139; Wise v. Chicago, 183 Til. 
A. 215; Tenbusch Realty Co. v. Vorce, 
99 Oh. Cir: Ct: 145; Ley v! Cash, 12 
OhNPNS 523. 

2. Peo. v. Kleinert, 120 Misc. 836, 
200 NYS 813; Toronto v. Williams, 
4 OntWN 58, 8 DomLR 299. 

3. O’Bryan v. Highland Apartment 
Co., 128 Ky. 282, 108 SW 257, 33 KyL 
349, 15 LRANS 419, 

4 Brantford v. McDonald, 19 Ont 
WN 373. 

5. Hanley v. Cook, 245 pees 563, 
139 NE 654. 

Transfer of right see infra) § 383. 

6 Hanley v. Cook, 245 Mass. 563, 
139 NE 654. 


7. Shreveport v. Dickason, 160 La. 


Wie 154 La, 271, 97 S 440, 38 ALR 

8. Shreveport v. Dickason, 160 La. 
563, 107 S 427. 

9. Shreveport v. Dickason, supra. 

10. Baltimore City v. Scott, 131 
Md. 228, 101 A 674; Hurwitz v. Moore, 
132 App. Div. 29, nate NYS: 248; New 
York v. M. Wineburgh Adv. Co., 124 
App. Div. 641, 109 NYS 335; Cc. J. 
Sullivan Adv. Co. v. New York, 61 
Misc. 425, 113 NYS 893, 


11. Baltimore: City vi _ Scott, 131 
Md. 228, 101 A\674. 
12. Hurwitz \v. Moore, 132 App. 


Div. 29, 116 NYS 248. 

13. Hurwitz v. Moore, supra. 

14. Hurwitz v. Moore, supra. 

15. Hanley yv. Cook, 245 Mass. 563, 
139 NE 654. 

16. Hanley vy. Cook, supra. 

17. Hanley v. Cook, supra. 

18. See supra § 381. 

19. Hanley v. Cook, 245 Mass. 563, 
139 NE 654; Quinn v. Middlesex Hlec- 
ee Light Co., 140 Mass. 109, 3 NE 

04 

20. Hanley v. Cook, 245 Mass. 5638, 
139 NE 654. 

21.. Hanley’ v. Cook, supra; Quinn 
v. Middlesex Electric Light Co., 140 
Mass. 109, 3 NE .204. 

22. Toronto v. Ryan; 7.OntWN 89. 

23. Re Ryan, 4 OntWN 198, 22 Ont 
WR 193, 7 DomLR 420. 

24. Re Ryan, supra, 

25. Re Ryan, supra. 


89. 

27. Boards of appeal or adjust- 
ment see infra § 393. 

Departments generally see infra § 
1250 et seq. 
28. Generally see Officers [29 Cyc 
356]. 

Municipal officers generally see in- 
fra § 971 ‘et seq. 

29. See infra § 391. ; 

30. Maguire .v. Reardon, 41° Cal. 
A. 596, 183 P 303; Cutshaw v. Denver, 
19 Colo. A. 341, 75 P 22. 

31. Cutshaw v. Denver, supra. 

32. Cutshaw v. Denver, supra, 

33. O’Toole v. Stewart, 75 App. 
Div. 497, 78 NYS 473. 

fa] Reinstatement.—Under a stat- 
ute providing that when any em- 
ployment is abolished the persons 
filling the employment shall be 
deemed suspended without pay, and 
shall be entitled to reinstatement in 
any similar employment should there 
be need for their services, an em- 
ployee of the abolished department of 
buildings is only entitled to rein- 
statement when the superintendent 
of buildings decides that his services 
are needed, and in the absence of any 
showing of bad faith on the part of 
the superintendent his decision in 
that regard is not reviewable by the 
courts. O’Toole v. Stewart, 75 App. 
Div. 497, 78 NYS 4738. 

34. In re Building. Inspectors, Hg 
Rie 819, BhsvA GI Be } 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
* 4 


§§ 385-389] 


son to fill an office or position in it ‘and without 
expressly designating the appointee as its head.* 

Office or employment. The general rules govern- 
ing the distinction between office and employment,** 
and more particularly as those rules ‘apply to mu- 
nicipal officers and employees,** determine whether 
one holds an office or an employment in the build- 
ing department of a municipal corporation.°® 

[§ 386] (2) Selection.*® The selection must com- 
ply with the provisions of the law,#° and must. be 
of some one of a elass eligible.4 If a statute 
provides the manner for the selection of a build- 
ing official, the municipal council cannot by ordi- 
nance or by-law provide for his selection in any 
manner inconsistent with that provided by the 
‘statute.42 Under some statutes the power to ap- 
point certain building officials is vested in the 
mayor.* 

[§ 387] (8) Hligibility and Qualifications.‘+ 
Eligibility and qualifications to an office in the de- 
partment of building of a municipal corporation is 
limited to persons who possess the qualifications 
prescribed by law.*® 

[§ 388] (4) Term and Tenure of Office**—(a) In 
General. The tenure of offices in the departments 
of building of municipal corporations and the term 
of officers in such departments may be fixed by 
the legislature** or by the municipal governing body 
under. duly delegated power.** As a general rule, 
in the absence of ground for removal,*? those offi- 
eers who have duly qualified and entered. i in the 
discharge of their duties are entitled to hold office 
during the time for which they were selected.°° It 
has been held that the term of office may be changed 
by the power authorized to fix it.* - 

‘[§ 389] (b) Removal; Suspension.®? The term of 


35. Garvey v. Abbott, 164 App.| tors of buildings. 
Div. 344, 149 NYS 805 [aff 86 Misc. 
91, 149 NYS 80]. 

' 86. See Officers [29 Cyc 1366]. 


46. 
1377]. 


37. See infra § 973. 
38. See case infra this note. 
{a] The members of the board of 47. 


building examiners constituted by 
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Misc, 533, 42 NYS 545. 
Generally see Officers [29 Cyc 


Term and tenure of municipal offi- 
cers generally see infra § 1056 et seq. 
See statutory provisions. 

48. See ordinances. 
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an officer of the department of buildings of a mu- 
nicipal corporation may be terminated by the of- 
ficer’s removal for good and sufficient reasons.°* 
The legislature may, and sometimes does, provide 
for and regulate the removal of building officials.°+ 
In such case’ such official cannot be removed for 
any other cause or in any other manner than that 
provided by statute.°> When the authority to re- 
move is granted to certain authorities, the power 
must be exercised by them.°® By foree of charter 
provision a building official may remove his as- 
sistant at his pleasure.®? In some jurisdictions by 
force of statute certain building officials may be 
removed by the mayor upon his filing a written 
statement with the city clerk setting forth his spe- 
cific reasons therefor.°’ In some instances certain 
building officials can be removed only for good 
cause shown.°? In such case, unless authority is 
conferred by law to remove peremptorily without 
notice or hearing,®° the officer is entitled to reason- 
able notice,*t opportunity to be heard,®? opportu- 
nity to know of the opposing evidence,®* and to have 
the final determination rest on evidence that reason- 
ably supports it;° he cannot be removed by mere 
resolution of the municipal council.*° By force of 
statutory or charter provisions the removal may 
be without notice or hearing.** Under some stat- 
utes®’ the official is not entitled to a trial,®* but 
merely to notice of the charges®® and an opportunity 
to make an explanation to the official or body in 
whom the power of removal is vested;7° and such 
official or body may act upon his own knowledge,” 
or on any information received from other 
sources ;’* and if the charge is substantial the court 
will not review the determination with respect to 


with an annual salary or for a defi- 
nite term, a building inspector ceases 
to be an officer, as regards mode of 
removal, on the repeal of an ordi- 
nance prescribing a yearly salary and 
a definite term, and the substitution 
of another giving such inspector only 
a monthly salary and no definite term. 


Peo. v. Buffalo, 18 


the statute are mere experts em- 49. See infra § 389. Magner vy. St. Louis, 179 Mo, 495, 78 
ployed on behalf of the city as an 50. State v. Starkey, 49 Minn. 503,| SW 782. 

architect or skilled foreman or boss| 52 NW 24. [b] "That a notice to a building in- 
mason and are not officers of the 51. State v. Starkey, supra spector of his removal is signed by 
city in any sense. “New York Fire 52. Generally see Officers [29 Cyc | the president of the board of public 
Dept. v. Atlas SS. Co., 106 N. Y. 566, | 1406]. improvements, as well as by the com- 


13 NE 329. 

[b] The office of assistant build- 
ing inspector is a “position” and not 
an “office.” MeGrath v. Bayonne, 85 
N. J. L. 188, 89 A 48. 

39. Generally see Officers [29 Cyc 
1371]. 

Appointment of municipal officers 
generally see infra § 982 et seq. 

40. Colihan v. Miller, 72 Misc. 140, 
1st? NY S799: 

41. See infra § 387. 

. 42. Scanlon v. Carey, 
285, 93 NE 697. 

» 43. Streib v. New Castle, 25 Pa. 
Dist. 1042. 

{a] Plumbing inspector.—Streib v. 
New Castle, 25 Pa. Dist. 1042. 

44, Generally see Officers [29 Cyc 
1375 

bligibility and qualification of mu- 
nicipal officers generally see infra 
§ 1016 et seq. 


207 Mass. 


45. State v. Starkey, 49 Minn. 503, 
52 NW 24. 
. [a] “Practical building mechanic.” 


—One who has for more than five 
years been a student of architecture 
and building construction, and has 
planned, worked on, and superin- 
tended the construction of buildings 
of .different kinds, inspecting the 
work. of construction in all its 
branches, is a “practical building 
smechaniec,” within a city charter pre- 
seribing the qualifications of inspec- 


Removal of municipal officers gen- 
erally see infra § 1079 et seq. 

53. See cases passim this section. 

54. See statutory provisions. 

55. See cases passim this sec- 
tion. 

56. Peo. v. Miller, 148 App. Div. 
938, 183 NYS 305 [aff 204 N. Y. 672 
mem, 98 NE 1112 mem]; Peo. v. 
Henderson, 148 App. Div. 225, 133 
NYS 304 [aff 204 N. Y. 674 mem, 98 
NE 1112 mem]; O’Neill v. New York, 
81 Misc. 453, 143 NYS 431. 

[a] A chief inspector, who in the 
absence or inability of his superin- 
tendent of buildings, is empowered 
to perform all the duties “so far as 
they relate to buildings,’ has no 
power, during the absence or inability 
of the superintendent to act, to re- 
move or dismiss a building inspector, 
when the power to do so has been 
conferred on the superintendent. Peo. 
v. Henderson, 204 N. Y. 674, 98 NE 
1112; Peo. v. Miller, 204 N. Y. 678, 
98 NE. 1112; Peo. v. Miller, 148 App. 
Div. 937, 1388 NYS 305 [aff 204 N. Y. 
672 mem, 98 NE 1112 mem]. 

57. Magner v. St. Louis, 179 Mo. 
495, 78 SW. 782; State v. Longfellow, 
95 Mo. A. 660, 69 SW 596; State v. 
Longfellow, 93 Mo. A. 364, 67 SW 665. 

[a] When building inspector not 
“officer.’”—Under a city charter defin- 
ing the term “officers” to include all 
persons holding any city situation 


missioner of public buildings, does 
not affect the validity of the notice. 
State v. Longfellow, 95 Mo. A. 660, 
69 SW 596. : 

58. Murphy: v. Boston, 220 Mass, 
73, 107 NE 378. 

59. McGrath v. Bayonne, 85 N. J. 
L. 188, 89 A 48; State v. Harper, 157 
Wis, 421, 147 NW 6383. 

60. State v. Harper, supra. 

61. State v. Harper, supra. 

62. McGrath v. Bayonne, 85 N. J. 
L. 188, 89 A 48; State v. Harper, 157 
Wis, 421, 147 NW 633. 

63. State v. Harper, supra. 

64... State v. Harper, supra. 

65. McGrath v. Bayonne, 85 N. J. 
L. 188, 89 A 48. 

66. Peo. v. Ludwig, 215 N. Y. 389, 
109 NE 484; Peo. v. Butler, 120 App: 
Div. 807, 105 NYS 606 [app dism 
190 N. Y. 561 mem, 83 NE 1129 mem]; 
Peo, v. Purroy, 10 NYS 181 [aff 125 
INN), oF3 226) NB 755 J: 

67. See statutory provisions. 

68. Peo. v. Butler, 120 App.. Div. 
807, 105 NYS 606 [app dism 190 N. 
Y. 561 mem, 83 NE 1129 mem]. 

69. Peo. v. Butler, supra. 

[a] Notice held sufficient.—Peo. v. 
Butler, 54 Misc. 18, 103 NYS 583. 

70. Peo. v. Butler, 120 App. Div. 
807, 105 NYS 606 [app dism 190 N. ¥. 
561. mem, 83 NE 1129 mem], 

71. Peo. v. Butler, supra. 

72. Peo; vi Butler, supra, 


352 [43 ©.3.] 
the sufficiency of the explanation.” A notice to 
a building official at the end of his probationary 
period that his services are unsatisfactory and 
will be no longer required ends his connection with 
the department,’* and there is no power in the 
department to try him for any offense’ or to rein- 
state him in his position.’¢ 

Suspension.” Where a building official is sus- 
pended during the pendency of the trial of the 
charges against him, his removal as a result of 
the trial relates back to, and takes effect as of 
the date of, the suspension.7® When the official em- 
powered to suspend orders his deputy to suspend a 
particular officer, which order is countersigned by 
the official, the power of suspension is not dele- 
gated to the deputy.’® 

[§ 390] (5) Compensation.’° Where no salary 
has been fixed as required by law, none ean be 
recovered.§1| Where the power to fix compensation 
is vested in a particular official or board, it can- 
not be exercised by any other official or board,*? 
and it must be exercised in the manner provided 
by law.8* The salary attached to an office in the 
building department is presumed to be in full for 
all services rendered,** and an officer or employee is 
not entitled to extra compensation for special serv- 
ices.°> When an office in such department is abol- 
ished, the salary attached thereto becomes extinct.®® 

Reimbursements for expenditures. A municipal 
building official who incurs necessary expenses is 
entitled to reimbursement for the same,’? provided 
such expenditure is within his powers and duties.§ 

During suspension. Under some charter pro- 
visions the official having power to suspend may 
do so without pay pending the determination of 
the charges.°° Where a building official is sus- 
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Matter of Building Inspectors’ 
Accounts, 12 Phila. (Pa.) 226. 
Matter of Building Inspectors’ 


Peo. v. Butler, 120 App. Div. 


“tines i 
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pended frorn office pending the preparation of 
charges and without any finding of guilty, he is 
restored to duty and he is entitled to his salary 
for the time he was suspended,®® although his 
reinstatement was not procured by mandamus.°** 

Notary service. A building official is entitled to 
recover for his official services rendered as a com- 
missioner of deeds or notary public,®? unless such 
services were performed with the understanding 
that they should be part of his duty as an employee 
in the department of buildings.%* 

Pension. Under some statutes certain building 
officials are entitled to pension upon retirement from 
office.°* 

[§ 391] (6) Powers, Duties, and Liabilities.°° The 
powers and duties of officials in the departments 
of buildings of municipal corporations, as well 
as that of their employees are, and are limited to, 
those fixed by law.°® They cannot extend their au- 
thority beyond the power conferred.®’ The power 
of building officials is more particularly treated in 
connection with building permits®® and zoning regu- 
lations.2® Their powers and duties are entirely 
administrative. As a general rule they enjoy the 
power to enforce building regulations,? and they 
may be authorized to take and provide the required 
steps to remove a building erected or maintained 
in violation of law. Ordinarily, they may make 
rules and regulations to secure the effective en- 
forcement of the provisions of the building code* 
and for the administration of the bureau of build- 
ings,> and do all necessary and proper acts for 
those purposes. Municipal officers empowered to 
require alterations in existing buildings ean do so 
when and only when the conditions prescribed by 
the ordinance or regulations exist.? The authority 


require the erection of: fire escapes 
on factory buildings in that city. 
New York v. Sailors’ Snug Harbor, 
85 App. Div. 355, 88 NYS 442 [aff 186 
N. Y. 527, 72 NE 1140]. 

[b]. Supervising construction of 


73. Peo. v. Butler, supra; Peo. v.| 341, 75 P 22. 
Brady, 48 App. Div. 128, 62 NYS 603. 87. 

[a] Charges held sufficient.— 
Charges against an inspector of 88. 
buildings, that he had *temanded| Accounts, supra. 
money to influence his official ac- 89. 
tions, and that he had been intoxi-| 751, 105 NYS 631. 


cated while on duty, and had as- 
saulted the informer, being substan- 
tial, and the officer having been given 
opportunity to explain, the sufficiency 
of the explanation rested entirely 
with the removing officer, and his ac- 


_ tion will not be disturbed on appeal. 
Peo. v. Brady, 48 App. Div. 128, 62 


NYS 603. ; 
74. Peo. v. Henderson, 77 Misc. 25, 
135 NYS 782. 


75. Peo. v. Henderson, supra. 
76. Peo. v. Henderson, supra. 
77. Right to compensation during 


unlawful suspension see infra § 390. 

78. Peo. v. Butler, 120 App. Div. 
751, 105 NYS 6381. 

79. O’Brien v. New York, 57 Misc. 
639, 108 NYS 611. 

80. Generally see Officers [29 Cyc 
1422]. 

Compensation of municipal officers 
generally see infra § 1138 et seq. 

81. See v. Springfield Bldg. Comr., 
246 Mass. 340, 141 NE 105; Middleton 
v. New York, 50 Misc. 587, 99 NYS 


440. 
Colihan v. Miller, 72 Misc. 140, 
131 NYS 99. 

[a] Resolution fixing salaries con- 
strued.—Blau v. New York, 166 App. 
Div. 578, 151 NYS 819 [app dism 216 
N. Y. 705 mem, 111 NE 1085 mem]. 

83. Colihan v. Miller, 72 Misc. 140, 
131 NYS 99. 

84 See cases infra note 85. 

85. Chamberlain v. Kansas City, 
125 Mo. 430, 28 SW 745; McCabe v. 
New York, 77 App. Div. 6387, 79 NYS 
176 [aff 176 N. Y. 587, 68 NE 1119]. 

* 86. Cutshaw v. Denver, 19 Colo. A. 


90. O'Neill v. New York, 81 Misc. 
453, 143 NYS 431. 

91. O’Neill v. New York, supra. 

92. Morgan v. New York, 190 N. 
Y. 237, 82 NE 1089. 

93. Morgan v. New York, supra; 
McCabe v. New York, 77 App. Div. 
637, 79 NYS 176 [aff 176 N. Y. 587 
mem, 68 NE 1119 mem). 

94. Rich v. Malden, 252 Mass, 213, 
147 NE 586. 

Pensions generally see infra § 1407. 


Ao 2 Generally see Officers [29 Cyc 
i 
Powers, duties, and liabilities of 


municipal officers generally see infra 
§ 1186 et seq. 

96. New York v. A. T. Stewart 
Realty Co., 109 App. Div. 702, 96 
NYS 513; Brennan v. George lL. 
Walker Co., 105 Mise. 601, 173 NYS 
440; McGuinness v. Allison Realty 
Co., 46 Misc. 8, 98 NYS 267 [aff 111 
App. Div. 926 mem, 97 NYS 1141 
mem]; Coffin v. Blackwell, 116 Wash. 
281, 199 P 239. 

[a] Requiring erection of fire 
escapes on factories.—Labor Law (L. 
[1897] p 481 c 415 § 82), providing 
that such fire escapes as may be 
deemed necessary by the factory in- 
spector shall be provided on the out- 
side of every factory in this statu 
consisting of three or more stories in 
height, does not repeal by implication 
the provision of the Greater New 
York, | Charteria (ii [18977 ven (828); 
enacted but nine days prior to the 
Labor Law, granting and continuing 
to the superintendent of buildings in 
the city of New York jurisdiction to 


city hall.— Where a city ordinance re- 
quires the department of public 
buildings to attend to the enforce- 
ment of all ordinances pertaining to 
the erection and alteration of build- 
ings, and such other duties as may 
be required by the board of public 
works, the superintendent of that de- 
partment can be required to super- 
vise the construction of a city hall. 
Chamberlain v. Kansas City, 125 Mo. 
430, 28 SW 745. 

97. Coffin v. Blackwell, 116 Wash. 
281, 199 P 239; and cases supra note 
96. : 


98. See supra §§ 373-384. 

99. See supra §§ 361-372. 

1. Brennan vy. George L. Walker 
Co.,.: 105 Mise. 601, 173> (NYS 4405 
McGuinness v. Allison Realty Co., 
46 Misc. 8, 98 NYS 267 -[aff 111 App. 
Div. 926 mem, 97 NYS 1141 mem]. 

2. Maguire v. Reardon, 41 Cal. A. 
183 P 303. 

3. Maguire v. Reardon, supra. 

4 Brennan v. George L. Walker 
Cos. 215. Mise.) 601, 9 L7sa.N eS sao: 
McGuinness v. Allison Realty Co., 46 
Misc. 8, 98 NYS 267 [aff 111. App. 
Div. 926 mem, 97 NYS 1141 mem]. 

5. Brennan v. George L. Walker 
Co., 105 Mise. 601, 173 NYS 440; 
McGuinness v. Allison Realty Co., 
46 Misc. 8, 98 NYS 267 [aff 111 App. 
Div. 926 mem, 97 NYS 1141 mem]. 

6 Brennan v. George L. Walker 
Co., 105 Mise. 601, 173 NYS 440; Mc- 
Guinness v. Allison Realty Co., 46 
Mise. 8, 938 NYS 267 [aff 111 App. 
Div. 926 mem, 97 NYS 1141 mem]. 

7. Coffin v. Blackwell, 116 Wash. 
281,199 P 239. 


For later cases, developinents and changes in the law see cumulative Annotations, same title, page and note number. 
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conferred upon such officers to compel the closing 
of a building when such building is unsafe to 
human life or property or in imminent danger of 
so becoming does not authorize the closing of the 
building unless the peril is imminent and manifest.§ 
Statutory regulations relating to the construction 
and maintenance of buildings cannot be waived by 
building officials or boards. 

Concurrent jurisdiction. A municipal building 
official may have coneurrent powers of supervision 
with other municipal officials within their respeec- 
tive spheres of duty,!® as for instance, the com- 
missioner and superintendent of buildings and the 
fire commissioner may have concurrent jurisdie- 
tion.1+ But the power conferred upon the building 
department may not be inconsistent with the ex- 
ercise of jurisdiction over the same subject matter 
by other municipal authorities.” 

Discretion. Municipal building officials usually 
enjoy the rights to exercise discretion in the ex- 
ercise of their powers,'* but such discretion is a 
sound one.'* 

Tort liability. The liability of building officials 
for their tortious acts is governed by the rules ap- 
plicable to municipal officers generally.° For any 
neglect or nonperformance of a duty imposed 
whereby other persons sustain injury they may be 
held liable in damages.*® 

[§ 392] (7) Expenses of Building Department. 
By foree of charter provision the expenses in- 
curred by a building department attending the ex- 
ecution of its orders may be placed on particular 
designated persons.1* Some of these provisions have 
been held not to apply to the owner or lessee of 
a part of a building.** 

[§ 393] f. Boards of Appeal and Adjustment— 
(1) In General. In some jurisdictions boards of 
appeal, sometimes called boards of adjustment, or 
by some other name, are created for the purpose 
of hearing appeals from inferior officials acting in ad- 
ministrative character in regard to building or zon- 
ing regulations, and also for the purpose of varying 
or modifying zoning regulations as the exigencies of 
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justice may require; such boards may be created by 
direct force of statute or by the municipal governing 
body under duly delegated authority.'® 

|) 394] (2) Creation and Abolition. The power 
of the legislature to confer on boards of zoning 
adjustment or appeal authority to change, modify, 
or vary zoning regulations has been upheld as 
against the objection that it constituted an un- 
warranted delegation of legislative power,?° even 
though the board was given power to change on 
the terms stated-in the statute the boundaries of the 
several districts or zones established. by the leg- 
islature itself.2*. The power of the municipal goy- 
erning body to create a board of appeals must be 
acted upon in the manner provided by law in order 
to bring such board into existence.2? The repeal 
of a statute establishing the board abolishes the 
office.** Statutes creating these boards have been 
held inapplicable to proceedings had before their en- 
actment.** * 

[§ 395] (3) Nature. While such board has been 
regarded as an administrative,?® rather than as a 
judicial,?®> board, and its members as not judicial 


officers,?* although they may perform some duties 


of a quasi-judicial nature,?® it has also been re- 
garded as a board acting in a quasi-judicial ea- 
pacity*®—the proceedings being considered as quasi- 
judicial in character®°°— and in no other sense.3! 
It also has been said that it does not perform a 
single administrative®? or legislative®? act. As its 
name implies, it is an appellate tribunal ;*4 it passes 
upon matters formerly brought to its attention much 
the same as courts.*® But it has also been held 
that an application to the board of appeals from 
an-order of the administrative officer refusing a 
building permit is not strictly an appeal;°* but 
that it is a matter within the original jurisdic- 
tion of the board.*7 The members of the board 
have been held to be public officers,*8 as distin- 
guished from employees.*® 

[§ 396] (4) Powers and Duties.4° While the 
powers of these boards are said to be broad‘? 
and also that the authority vested in them is to 


29. Peo. v. Leo, 120) Misc: 355, 198 


8. Coffin v. Blackwell, supra. 
9. Calvin Presb. Church v. Clark, 
Sebae Dist. aco. 1361. 


18: (W.Se, Trust Co: vi) Blake, .234 
Ni 23, bel NE382K. 
11. U.S. Trust Co. v. Blake, supra. 


12. Lantry v. Hoffman, 55 Misc. 
261, 105 NYS 353. 

13. Malloy v. New York Real Est. 
Assoec., 156 N. Y. 205, 50 NE 853, 41 


LRA 487. 
14. See cases supra note 13. 
15. See infra XIV. 
16. Merritt v. McNally, 14 Mont. 


228, 36 P 44; Connors v. ,Adams, 13 
Hun (N. Y.) 427. * 

[a] Personal default necessary.— 
McGuinness y. Allison Realty Co., 46 


Mise. 8, 98 NYS 267 [aff 97 NYS 
1141}. f 
17. Davis Bros. Realty Corp. v. 


Harte, 112 Mise. 473, 183 NYS 173 
[aff 195 App. Div. 403, 186 NYS 324]. 

18. Davis Bros. Realty Corp. vy. 
Harte, supra. 


19. See statutory provisions and 
ordinances. 
[a] Object.—“The procedure of 


appeal within the line of adminis- 
trative officials before allowing re- 
course to the courts, insures the 
benefit of trained and competent ex- 
pert opinion and judgment, applied 
to the facts of each particular case 
by an experienced tribunal, which is 
not limited to an affirmance or re- 
versal of the action of the superin- 


[43 C. J.—23] 


tendent of buildings, but may use its 
judgment in making such modifica- 
tion in his action as in its opinion 
should be made, and to that end is 
vested with his powers, in order that 
the spirit of the law shall be ob- 
served, public safety secured and 
substantial justice done. The present 
case affords a demonstration of the 
necessity and advisability of having 
the final judgment of a board of ex- 
perts on the conditions which actu- 
ally exist in a building under con- 
sideration and the practical effect 
thereof,”’ Peo. v. Walsh, 203 App. 
Div. 468, 474, 196 NYS 672. 

20. Bradley v. Boston Bd, of Zon- 
ing Adjustment, (Mass.) 150 NE 892; 
Spencer-Sturla Co. Vv. Memphis, 
(Tenn.) 290 SW 608. 

Delegation of power generally see 
supra § 237. 

21. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 

22. State v. Rosenthal, 179 Wis. 
248, 191 NW 562. 

23. State v. Rosenthal, supra. 

24. Peshine Realty Co. v. Scott, 
(N. J. Sup.) 135 A 30. 

25. West Side Mortg. Co. v. Leo, 
NYS 451; Spencer-Sturla Co, v. 
Memphis, (Tenn.) 290 SW 608. 

26. West Side Mortg. Co. v. New 
York, 174 NYS 451. 

27. Murphy v. Boston, 220 Mass. 
73, 107 NE 378. 

28. Murphy v. Boston, supra. 


NYS 397 [aff 215 App. Div. 696 mem, 
212 NYS 897 mem]. 

30. McGarry v. Walsh, 213 App. 
Div. 289, 210 NYS 286; Peo. -v. Leo, 
120 Misc. 355, 198 NYS 397 [aff 215 
Aepp. Div. 696 mem, 212 NYS 897 
mem]; Peo. v. Walsh, 195 NYS 264. 

31. Peo. v. Leo, 120 Misc. 355, 198 
NYS 397 [aff 215 App. Div. 696 mem, 
212 NYS 897 mem]. 


32. Peo, v. Leo, supra. 
33. Peo. v. Leo, supra. 
34. Peo. v. Leo, supra. See Peo. v. 


Leo, 109 Misc. 448, 451, 178 NYS 851 
[aff 201 App. Div, 857 mem, 192 NYS 
945 mem] (‘In affirming the super- 
intendent’s decision the board exer- 
cised its appellate jurisdiction and 
passed on the question of law in- 
volved”). 

35.. Peo. v. Leo, 120 Misc. 355, 198 


NYS 397 [aff 215 App. Div. 696 mem, 


212 NYS 897 mem]. 
36. Peo. v. Walsh, 120 Misc. 467, 
199 NYS 534. 


37. Peo. v. Walsh, supra. 

38. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 

39. Bradley v. Boston Bd. of Zon- 
ing Adjustment, supra. ; 

40. Scope of review see infra § 
401. 

41. Peo. v. Leo, 110 Misc. 516, 180 


NYS 553 [aff 193 App. Div. 910 mem, 
183 NYS 954 mem (aff 230 N. Y. 602 
mem, 130 NE 910 mem)]. 
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be liberally construed,*? they have such powers, and 
only such, as are conferred on them either ex- 
pressly or by implication.** Ordinarily they may 
review the decision of inferior officials charged with 
the duty of enforcing building or zoning regula- 
tions‘ and to vary or modify the application of 
zoning regulations or building regulations where 
there are practical difficulties or unnecessary hard- 
ships in the way of carrying out the strict letter 
of such regulations.4® While in the exercise of 
the power such boards may and must exercise a 
sound discretion,#® ‘such discretion cannot he 
abused,*? and their decision may be reviewable by 
the courts.t8 The power must be exercised by the 
official or board on whom it has been vested.*® It 
must be exercised within its scope;°° thus, the 
power to vary zoning regulations relating to the 
construction and structural designs of buildings or 
structures does not empower the board to vary or 
modify a regulation as to the use of a building or 
structure.5! If the statute or ordinance specifies 
the grounds on which the board may make the 
changes or,modifications, such specifications are in 

[a] “Extensive powers are con- 
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N. Y.—Peo. v. New York Bd. of 


Tie te es et 


“Ts 396° 


i 


the nature of limitations upon the power of the 
board;°* and ordinarily any one of the grounds 
enumerated might form the basis of a change or 
modification by the board,®* but no change or mod- 
ification whatever can be made except for one or 
more of the grounds specified.°+ ‘The board of 
appeals has no jurisdiction to review determination 
as to matters or acts under invalid regulations.®® 
While regulations authorizing boards to vary zoning 
regulations have been held to be merely permis- 
sive,°® and not mandatory,°” the'board should grant 
relief in any case where substantial justice is re- 
quired,®°® and in the exercise of its power and dis- 
cretion it may modify or alter, in form or sub- 
stance, zoning regulations.®°® Under some statutes®® 
the power granted is only for the relief of spe- 
cific instances, peculiar in their nature;®* it does 
not extend to modifications or changes of essential 
particulars of the scheme of the zoning statute ;°? 
and it does not include immediate or prospective 
changes in boundary lines or districts.°? There are 
many considerations which must be weighed by the 
board in passing upon an appeal.* Whether a pro- 
hardship will result to the owner, if 


ferred on the board to change the 
boundaries of districts and the zon- 


ing map.” Bradley v. Boston Bd. of 
Zoning Adjustment, (Mass.) 150 NE 
892, 896. 


42. St. Basil’s Church v. Kerner, 
125 Misc. 526, 211 NYS 470. 

43. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892; 
Noreross v. Boston Bd. of Appeal 
Bldg. Dept., (Mass.) 150 NE 887; 
Stevens vy. Clark, 216 App. Div. 351, 
215 NYS 190; Peo. v. Walsh, 213 App. 
Div. 878, 209 NYS 900 [rev 124 Mise. 
889, 208 NYS 571, and aff 240 N. Y. 
688 mem, 148 NE 759 mem]; McGarry 
v. Walsh, 213 App. Div. 289, 210 NYS 


286; Peo. v. D’Oench, 44 Hun 33; 
Melita v. Nolan, 126 Misc. 345, 213 
NYS 674; Peo. v. Walsh, 121 Misc. 


494, 201 NYS 226; Peo. v. Leo, 120 
Mise. 355, 198 NYS 397 [aff 215 App. 
Div. 696 mem, 212 NYS 897 mem]; 
Peo. v. New York Bd. of Appeals, 115 
Misc. 449, 189 NYS 772 [aff 200 App. 
Div: 907 mem, 192 NYS 945 mem 
(rey on other grounds 234 N. Y. 484, 
138 NE 416)]; Peo. v. Walsh, 194 NYS 
264; West Side Mortg. Co. v. Leo, 174 
NYS 451. 

[a] In New York L. (1885) c 456 
§ 21 requires certain buildings, or 
alterations thereof, thereafter con- 
structed, to be made in a manner 
which would render them fireproof. 
Section 31 declares that in cases in 
which it is claimed by an owner that 
the provisions of this title do not 
directly apply, or that “an equally 
good and more desirable form of con- 
struction could be employed in, his 
case, such person may present a 
petition to the board of examiners 
stating the facts, which they shall 
grant or reject, and their decision 
shall be final.” It was held that the 
power to permit “an equally good or 
more desirable form of construction” 
did not authorize the board to allow 
wood to be used in the place of the 
incombustible substances mentioned 
in the act, but only to permit some 
other substances to be used which 
should appear to be equally as good 
and more desirable than that re- 
quired. Peo.,v. D’Oench, 44 Hun 33. 

44. Peo. v. Walsh, 203 App. Div. 
468, 196 NYS 672. 

45. Ill.—Deynzer v. Evanston, 319 
Til. 226, 149 NE 790. 

Mass.—Bradley v. Boston Bd. of 
Zoning Adjustment, 150 NE 892; Nor- 
cross v. Boston Bd. of Appeal Bldg. 
Dept., (Mass.) 150 NE 887. 

N. J.—Allen y. Paterson, 98 N. J. 
i. 661, 121 A> 610, 


Appeals, 234 N. Y. 484, 138 NE 416; 
Peo. v. Miller, 188 App. Div. 113, 176 
NYS 398 [rev 100 Mise. 318, 165 NYS 
602]; St. Basil’s Church v. Kerner, 
125 Mise. 526, 211 NYS 470; Peo. y. 
Walsh, 120 Mise, 467, 199 NYS 534; 
Peo. v: Leo, 110 Mise. 516, 180 NYS 
553 [aff 193 App. Div. 910 mem, 183 
NYS 954 mem (aff 230 N. Y. 602 mem, 
130 NE. 910 mem)]; Peo. v. Leo, 109 
Mise. 448, 178 NYS 851 [aff 201 App. 
Div. 857’ mem, 192 NYS 945 mem]; 
Peo. v. Leo, 109 MiSe. 255,°178 NYS 
513; West Side Mortg. Co. v. Leo, 174 
NYS 451. : 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

[a] “ ‘Practical difficulty’ or ‘un- 
necessary hardship’ as applied to re- 
strictions upon the bulk of buildings 
to be erected. upon land naturally 
would be measured from the owner’s 
point of view in terms of dollars and 
cents. Financial considerations alone, 
however, cannot govern the action of 
the board. They are bound to take a 


broader view than the apparent 
monetary distress of the owner, 
Otherwise, there would be no occa- 


sion for any zoning law.’ Norcross 
v. Boston Bd. of Appeal Bldg. Dept., 
(Mass.) 150 NE 887, 890. 

46. Allen v. Paterson, 98 N. J. L. 
661, 121 A 610; Altschul v. Ludwig, 
216 N. Y. 459, 111 NE 216; Boyd v. 
Walsh, 217 App. Div. 461, 216 NYS 
242; Peo. v. Walsh, 212 App. Div. 635, 
209 NYS 454 [aff 240 N. Y. 689 mem, 
148 NE 760 mem]; St. Basil’s Church 
Vv. Kerner, 126. Mise, 526, 201) NYS 
470; Peo. v. Leo, 109 Misc. 448, 178 
NYS 851 faff 201 App. Div. 857 mem, 
192 NYS 945 mem]; West Side Mortg. 
Co. v. Leo, 174 NYS 451; Spencer- 
Sturla -Co. v. Memphis, (Tenn.) 290 
Sw 608. 

47. Boyd v. Walsh, 217 App. Div. 
461, 216 NYS 242; St. Basil’s Church 
v. Kerner, 125. Misc, (526) 211 (NYS 
470; Peo. v. Walsh, 120 Misc. 467, 199 
NYS 534, 

48. See infra § 406. 

49. Peo. v. Walsh, 120 Misc. 467, 
199 NYS 534; Peo. v. Leo, 140 Misc, 
516, 180 NYS 553 [aff 193 App. Div. 
910 mem, 188 NYS 954 mem (aff 230 
N. Y. 602 mem, 130 NE 910 mem)]. 

50. McGarry v. Walsh, 213 App. 
Div. 289, 210 NYS 286, 

{a] New Jersey’s board of adjust- 
ment.—(1) The board of adjustment 
or board of appeals have jurisdiction 


only for the purpose of dealing with’ 


properties peculiarly situated with 
reference: to zoning requirements, 
where it is apparent or necessary 


the provisions of the ordinance were 
literally enforced. Lutz v. Kalten- 
bach, (N. J.) 131 A 899; Losick v. 
Binda, (N. J.) 130 A 537. (2) Such 
boards have no authority or ju- 
risdiction to review the legal or 
equitable character of the building 
inspector’s act in allowing or reject- 
ing an application for a building per- 
mit (Warner v. Newark Bd. of Ad- 
justment,.(N. J.) 182 A: 206; Lutz v. 
Kaltenbach, (N. J.) 131 A 899; Losick 
v. Binda, (N. J.) 130 A 537; Peshine 
Realty Co. v. Scott, (N. J. Sup.) 135. 
A 80; Pennsylvania Peerless Oil Co. 
Vv. (Hague, (N. J: Sup.) 132 A332) = 
(3) nor to pass upon the question as 
to whether the provisions of the ordi- 
nance are in furtherance of the 
proper exercise of the police power of 
the municipality (Lutz vy. Kaltenbach, 
supra). 

51. McGarry v. Walsh, 213 App. 
Div. 289,210 NYS 286. 

52. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 

53. Bradley v. Boston Bd. of Zon- 
ing Adjustment, supra. 

54 Bradley v. Boston Bd. of Zon- 
ing Adjustment, supra. 

55. Melita v. Nolan, 126 Misc. 345, 
213 NYS 674. 

56. Boyd v. Walsh, 217 App. Div. 
461, 216 NYS 242. 

57. Boyd v. Walsh, supra, 

58. Peo. v. Walsh, 211 App. Div. 
205, 207 NYS 324 [aff 240 N. Y: 606 
mem, 148 NE 724 mem]; Peo. v. Leo, 
110 Misc. 516, 180 NYS 553 [aff 193 
App. Div. 910 mem, 183 NYS 954 mem 
(aff 230 N. Y. 602 mem, 130 NE 910 
mem) ]. 

59. Peo. v. New York Bd. of Ap- 
peals, 284 N. Y. 484, 1388 NE 416. But 
see Altschul v. Ludwig, 166 NYS 529, 
532 (“The interpretation which the 
defendants ask shall be placed upon 
the Code amounts in substance to 
holding that ... the board of exam- 
iners may authorize the erection of 
any reasonable form of theater which 
in their judgment is safe, and that 
the elaborate provisions of the Code 
are to be treated merely as advis- 
60. See statutory provisions. 

61. Hammond vy. Springfield Bd. of 
Appeal, (Mass.) 154 NE 82; Norcross 
v. Boston Bd. of Appeal Bldg. Dept., 
(Mass.) 150 NE 887. } 

62. Norcross y. Boston Bd. of Ap- 
peal Bldg. Dept., supra. 

63. Norcross v. Boston Bd. of Ap- 
peal Bldg. Dept., supra. 

64. Hammond v. Springfield Bd. 
of Appeal, (Mass.) 154 NE 82; Nor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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posed change will derogate from the intent and pur- 
pose of the zoning regulation is primarily a ques- 
tion of fact,®° although it may become a question 
of law.®® It has been held that the action of the 
board of appeal in varying a zoning regulation to 
permit the alteration of a residence for use as a 
retail store is not erroneous when it appears that 
the neighborhood, when the zoning regulation went 
into effeet, was not exclusively residential.” 

[§ 397] (5) Procedure—(a) In General. The pro- 
ceeding of this board must substantially follow the 
provisions of the statute or ordinance;**® but the 
rules of practice’ should not be rigidly applied.*® 
Ordinarily, the board acts upon the presentation 
of a petition or notice of appeal,’ sufficiently stat- 
ing the grounds of complaint,”4 made by any per- 
son or persons aggrieved.’? And a hearing is had‘ 
after due notice.*4 

[§ 398] (b) Time for Appeal. In particular cases 
where justice requires it, the board has power to 
extend the time of appeal.*®> The board may, and 
should, fix a reasonable time within whieh it will 
entertain appeals.7® Failure properly to object that 
the appeal was not taken in time is a waiver of 
such objection.77 

[§ 399] (c) Notice. Ordinarily, it is necessary to 
give due notice’® to all persons interested,’ as well 
as to the public.8° Usually it is required that 
notice be given to the owners of property deemed 
to be affected by the application or petition.*! The 
notice should be sufficient and clear to inform the 
public or parties interested of the proposed 
change.®? It has been held that an ordinance which 
fails to prescribe an adequate method of giving the 
parties affected due notice of the hearing is de- 
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fective.8* Under some statutes no notice of the 
hearing to the owners of adjacent or near-by prop- 
erty at whose instance the appeal has been made 
is required,** the general notice and public hear- 
ing being sufficient, 85 If the statute or ordinance 
prescribes the manner in which the notice is to 
be served, it should be substantially followed.%* 
But if notice actually has been received season- 
ably, it might be that the particular method of 
service will be immaterial.57 

[§ 400] (d) Hearing—aa. In General. Ordinarily, 
a public hearing is had®® after due notice.8® Under 
some provisions®® any party may appear in per- 
son®! or by attorney.®? 

[§ 401] bb. Scope of Review.®? The board of 
appeals properly disposes of a matter of law as 
it existed at the time that the appeal was heard.°* 
When the appeal is to the commission or board 
itself, the commission or board is not confined in 
its deliberations to the reasons set forth in the 
appeal.% 

[§ 402] cc, Determination—(aa) In General. The 
appeal should be decided within a reasonable time.®* 
The board cannot indefinitely table the. appeal.%7 
The regulation providing for the variation of the 
zoning regulation should be duly adopted accord- 
ing to the, provisions of the law.®8 It is sometimes 
required that the resolution providing for the varia- 
tion of the regulation, when opposed by a desig- 
nated percentage of the property owners of the 
locality, should be passed by a unanimous vote by 
the board.®® Under some statutes! it is held that 
the board of appeals has no right to grant or deny 
the appeal, but should only affirm, reverse, or 
modify it.8 


cross v. Boston Bd. of Appeal] Bldg, 
Dept., (Mass.) 150 NE 887. 

Matters considered in establishing 
zoning districts see supra § 372. 

65. Norcross v. Boston Bd. of Ap- 
peal Bldg. Dept., (Mass.) 150 NE 
887. 

66. Norcross vy. Boston Bd. of Ap- 
peal Bldg. Dept., supra. 

67. Hammond v. Springfield Bd. of 
Appeal, (Mass.) 154 NE 82. 

68. Palmer v. Mann, 206 App. Div. 
484, 201 NYS 525; Richard v. Woon- 
socket Bd. of Review, (R. I.) 129 A 
736. - 

[a] In New York L. (1874) c 547 
§ 8 confers on the building depart- 
ment of New York City authority to 
modify or vary the provisions of the 
building acts to meet the require- 
ments of a particular case, but de- 
clares that no such modifications 
shall be permitted, except a record of 
the same be kept by the department 
and a certificate be first issued to the 
party applying for the same, but that 
such certificate should be issued only 
on an application setting forth the 
facts sworn to by the applicant, 
“after the application shall have been 
passed on favorably by the board of 
examiners.” It was held that the 
assent of the board of examiners was 
made necessary before the depart- 
ment of buildings could modify the 
provisions of the acts in a particular 
case; but where, on application, a 
department refuses to make such 
modification, the board of examiners 
has no power to review its action. 
Peo. v. Esterbrook, 26 Hun 401. 

69. West Side Mortg. Co. v. Leo, 
174 NYS 451. i 

70. Peo. v. Walsh, 203 App. Div. 
468, 196 NYS 672. 

71. Peo, v. Walsh, supra. 

72. Ayer v. Boston Comrs. on 
Height of Blidgs., 242 Mass. 30, 136 
NE 338; Peo. v. Walsh, 203 App. Div. 
468, 196 NYS 672. 

[a] The owners of adjacent and 


nearby property whose values might 
be affected by changing the property 
of others from one district to another 
are entitled to appeal as “persons 


aggrieved.” Ayer v. Boston Comrs, 
on Height of Bldgs., 242 Mass, 30, 
136 NE 338. 

{[b] A taxpayer has a right to ap- 


peal from the action of the superin- 
tendent of buildings in approving 
plans for the alteration of a building 
and issuing the _ permit. Peo. © Vv: 
Walsh, 203 App. Div. 468, 196 NYS 
672. 

73. See infra § 400. 

74. See infra § 399. 

75. Peo. v. Walsh, 203 App. Div. 
468, 196 NYS 672. 

76. Peo. v. Walsh, supra. 

77. West Side Mortg. Co. v. Leo, 
174 NYS 451. 

78. Bradley vy. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892; 
McGarry v. Walsh, 213 App. Div. 289, 
210 NYS 286; Palmer v. Mann, 206 
App. Div. 484, 201 NYS 525 [rev 120 
Misc. 396, 198 NYS 548]; In re Cobb, 
128 Misc. 67, 217 NYS 5938; Richard 
v. Woonsocket Bd. of Review, (R. I.) 
129 A 736. 

79. McGarry v. Walsh, 213 App. 
Div. 289, 210 NYS 286; In re Cobb, 
128 Misc. 67, 217 NYS 593; Richard 
v. Woonsocket Bd. of Review, (R. I.) 
129 A 736. 

[a] Reason for rule.—‘‘The de- 
cision of the board of appeals 
seriously affects property rights, and 
due notice of its proceedings must 
therefore be given to the interested 
parties before the decision of the 
board is binding upon them, because 
property rights cannot be taken or 
impaired without due process of 
law.” In re Cobb, 128 Misc. 67, 217 
NYS 598, 594. , 

80. Richard v. Woonsocket Bd. of 
Review, (R. I.) 129 A 736. 

81. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 
_ 82. Palmer v. Mann, 206 App. Div. 


484, 201 NYS 525 [rev 120 Misc. 396, 
198 NYS 548]. 


83. In re Cobb, 128 Misc. 67, 217 
NYS 593. 

84. Ayer v. Boston Comrs. on 
Height of Bldgs., 242 Mass. 30, 136 
NE 338. 

85. Ayer v. Boston Comrs. on 


Height of Bldgs., supra. 
86. See Bradley v. Boston Bd. of 
Zoning Adjustment, (Mass.) 150 NE 


892 
Bradley v. Boston Bd. of Zon- 


87. 
ing Adjustment, supra. 

88. McGarry v. Walsh, 213 App. 
Div. 289, 210 NYS 286; Palmer v. 
Mann, 206 App. Div. 484, 201 NYS 525 
[rev 120 Misc. 396, 198 NYS 548]; 
Richard v. Woonsocket Bd. of Re- 
view, (R. I.) 129 A 736, 

g9. See supra § 399. 

90. See statutes and ordinances. 

91. Richard v. Woonsocket Bad. of 
Review, (R. I.) 129 A 736. 

92. Richard v. Woonsocket Bd. of 
Review, supra. 

93. Powers pad duties of boards 
see supra § 39 

94. West Shie Morte. Co. v. Leo, 
174 NYS 451. 

95. Ayer v. Boston Comrs. on 
Height of Bldgs., 242 Mass. 30, 136 
NE 338. 

96. Richard v. Woonsocket Bd. of 
Review, (R. I.) 129 A 736. 

97. Richard v. Woonsocket Bd. of 
Review, supra. 

98. Palmer v. Mann, 206 App. Div. 
484, 201 NYS 525 [rev 120 Misc. 396, 
198 NYS 548]. 

99. Palmer v. Mann, supra. 

1. See statutory provisions. 

2 POY ‘Ve te, 0p) MISC. 8120 elle 
NYS 217; West Side Mortg. Co. v. 
Leo, 174 NYS 451. 

3. Peo. v.' Leo, 105 Misc.’ 372. W738 
NYS 217; West Side Mortg. Co. v: 
Leo, 174 NYS 451. 

[a] Construction of resolution or 
order.—On appeal to the board of 


appeals from an order of the super- 


356 [43 C.J.] 

[§ 403] (bb) Form. Ordinarily the decision is 
required to be in writing,* and, so far as practicable, 
should be in the form of a general statement or 
resolution® which shall be applicable to cases 
similar to, or falling within, the principles passed 
upon. In the absence of direct requirement the 
power may be exercised by resolution.? The de- 
cision of the board should state the complete ground 
on which it is based.§ It is not necessary that the 
decision use the precise language of the statute.® 
Under some statutes, where the appeal is to the 
commission or board itself, it is held that such com- 
mission or board is not required to state the rea- 
son in an order changing the boundaries of the 
districts as revised by a previous order.'® 

[§ 404] (e) Record. The board has power to 
promulgate its own decisions that they may be 
accessible to the publie.1t A statutory require- 
ment of its proceeding is definite and peremptory.?” 

[§ 405] (f) Rehearing. When the board of. ap- 
peals is considered a quasi-judicial tribunal,'® the 
general rule is that such a board is not vested 
with the power, to reopen and rehear a proceed- 
ing which has once been terminated,'* at least in 
the absence of mistake in the prior proceedings.’ 
The power of the board to review the decision or 


intendent of buildings in rejecting 
plans for the erection of a building 
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finality to a proceeding. . . 
from the authorities controlling in 


determination of an inferior official, on the mo- 
tion of one of its members, does not confer the 
power to review, on such motion, an appeal once, 
heard or determined by the board.‘® In some ju- 
risdictions the power to review its own decisions 1s 
conferred on the board having original jurisdic- 
tion;!* and such review is in the nature of an appeal 
or rehearing!® and is not to be construed with the 
statutory strictness required in a motion for a new 
trial.19 

[§ 406] (g) Review by Courts. While these 
boards exercise a sound diseretion in the exercise 
of their power,”° their action may be subject to re- 
view by the courts,” but the courts will not inter- 
fere with their action,22 unless in plain cases of 
abuse of discretion?* or where they have acted be- 
yond their powers.** The decision of the board on 
conflicting evidence will not be disturbed by the 
court.2> It has the same effect as the verdict of a 
jury upon contested facts.2° If the finding is sup- 
ported by evidence, it is conclusive.” 
' Certiorari may** or may not?® lie from the de- 
cision of these boards in accordance with the rules 
governing the issuance of such writ.°° The scope of 
the review on certiorari is limited to determine 
whether the board had jurisdiction®! and whether it 


. Aside | 202 NYS 48 [aff 209 App. Div. 889, 


mem, 205 NYS 945 mem]; Peo. vy 


to be used partly as a garage and 
partly as a stable, a resolution of 
the board is construed only to grant 
a right to construct a garage. West 
Side Mortg. Co. v. Leo, 174 NYS 451. 

[b] ‘Votes required for decision.— 
Under Greater New York Charter 
§ 718d, as added by L. (1916) ¢ 503, 
directing that hearings on appeals 
shall be before at least five members, 
and the concurring vote of five mem- 
bers of the board of appeals shall 
be necessary to a decision, and in 
view of § 719a, as added by such act, 
where an appeal is heard before only 
five or six members and less than five 
concur, the appeal should be heard 
again before a full board, if practica- 
ble, and if, after rehearing, less than 
five members concur, the appeal 
should be deemed denied, with con- 


Sequent right of appellant to cer- 
tiorari. Peo. v. Leo, 105 Misc. 372, 
173 NYS 217. 

4. West Side Mortg. Co. v. Leo, 
174 NYS 461. 

5. West Side Mortg, Co, v. Leo, 
supra. 

6. West Side Mortg. Co. v. Leo, 
supra. 

7... Allen: v. »Paterson, 998 IN, Ja, L. 


661, 121 A 610. 

8 Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892; 
Peo. v. Walsh, 120 Misc. 467, 199 NYS 


tee 
Peo. v.,-Walsh, 211° .App. Div. 

208, 207 NYS 324 [aff 240 N. Y. 606 
mem, 148 NE 724 mem]. 

10. Ayer v. Boston Comrs. on 
Height of Bldgs., 242 Mass. 30, 136 
NE 338. 

11. Peo. v.. Walsh, 203 App.. Div. 
468, 196 NYS 672. 

12. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 

13. See supra § 395. 

14. McGarry v. Walsh, 213 App. 
Div. 289, 210 NYS 286; Peo. vy. Leo, 
120 Mise. 355, 198 NYS 397 [aff 215 


App. Div. 696 mem, 212 NYS 897 
mem]. 
[a] Reason for rule.—‘‘The judg- 


ment of the majority of the board 
dictated a denial of the application 
and its action in so doing should not 
be again reviewed, because of a whim 
on the part of some of the members 
of the board. Were such a course 
fZenerally followed, there would be no 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


matters of this kind, preventing the 
reopening of a determination of a 
quasi judicial board, the rule which 
leads to that conclusion is a salutary 
one. If such board were vested with 
the power of review, the members 
would always be subject to such 
charges as are made here, namely, of 
improper influences which are not 
disclosed by the record.” Peo. v. Leo, 
120 Misc.. 355,359, 198. NYS. 397 [aft 


215 App. Div. 696 mem, 212 NYS 897 
mem]. 
15. McGarry v. Walsh, 213 App. 


Div. 289, 210 NYS 286. See Peo. v. 
Walsh, 195 NYS 264, 266 (‘‘The board 
of appeals is a quasi judicial body, 
and should not ordinarily be per- 
mitted to sit in review of its own 
decisions and revoke action once duly 
taken. Great difficulty might be ex- 
perienced by a hard and fast rule of 
law denying permission to rehear and 
modify its rulings; that is to say, in 
correcting matters which were over- 
looked and were of slight materiality, 
but which were capable of speedy 
and practical correction by that offi- 
cial body and without prejudice to 
the rights of any one... . Having 
regard for the power granted to the 
board of appeals by the Building 
Zone Resolution, with the idea of 
bringing about a uniformity of build- 
ing, etc., it seems more reasonable 
to conclude that there is power to 
recall and correct orders than to hold 
that the sole method of correcting is 
in the courts through a writ of cer- 
tiorari. But the power to reconsider 
is not an arbitrary one, and its exer- 
cise should be granted only when 
there is justification and good cause 
for such action’), 

16. McGarry v. Walsh, 


213° App. 
Div. 289, 210 NYS 286. 


17. See statutory provisions. 

18. Ayer v. Boston Comrs. on 
Height of Bldgs., 242 Mass. ‘30, 136 
NE 338. 

19. Ayer v. Boston Comrs. on 


Height of Bldgs., supra. 


20. See supra § 396. 
21. Gibbs Bldg., ete., Co. v. Belle- 
ville, .CNie J; Ch.)’ Usb. Ay 888k “Alite 


schul v. Ludwig, 216 N. Y. 459, pla 
NE 216; Peo. v. Walsh, 203 App. Div. 
468, 196 NYS 672; St. Basil’s Church 
Vv. Kerner, 125 Misc. 526, 211 NYS 
470; Peo. v. Walsh, 121 Misc.. 631, 


Leo, 109 Mise. 448, 178 NYS 851 [aff 
201 "App. Div. 857 mem, 192 NYS 945 
mem]; Spencer-Sturla Co. v. Mem-) 
phis, (Tenn.) 290 SW 608. 

22. Norcross vy. Boston Bd. of Ap- 
peal of Bldg. Dept., (Mass.) 150 NE 
887; Allen v. Paterson, 98 N. J. Ls 
661, 121 A 610; Altschul v. Ludwig, 
24:6 IN. UY S45 98 ‘111 NE 216; Boyd v.. 
Walsh, 217 ‘App. Div. 461, 216 NYS! 
242; Peo. v. Walsh, 212 App. Div. 
635, 209 NYS 454 [aff 240 N. Y. 689 
mem, 148 NE 760 mem]; St. Basil’s 
Church v. Kerner, 125 Misc. 526, 211 
NYS 470; West Side Mortg. Co. v. 
Leo, 174 NYS 451; Spencer-Sturla’ 
Co. v. Memphis, (Tenn.) 290 SW 608. 

28. Allen v. Paterson, 98 N. J. L. 
661, 121 A 610; Altschu] v. Ludwig, 
216 N. Y. 459, 111 NE 216; St. Basil’s 
Church v. Kerner, 125 Mise. 526, 211 
NYS 470; Spencer-Sturla Co. v. Mem- 
phis, (Tenn.) 290 SW 608. 


[a] Discretion held not abused.— 
Peo. v. Leo, 105. Misc...372, 173 NYS 
217: 

24 Altschul v. Ludwig, 216 N. Y. 
459, 111 NE 216. 

25. State v. Johnson, 109 Wash. 


214, 186 P 671. 

[a] Evidence held insufficient to 
justify board’s decision.—Stevens v. 
beta 216 App. Div. 351, 215 NYS 
190. 3 

26. State v. Johnson, 109 Wash. 
214, 186 P 671. 

27. Chancellor Dev. Bonne v. Sen- 
lors (CNa Ji. Sup,) 134A) 337% 

28. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892; 
Peo. v. Walsh, 203 App. Div. 468, 196 
NYS 672; St. Basil’s Church v. Ker-| 
ner, 125 Misc. 526, 211 NYS 470; Peo! 
v. Walsh, 121 Misc. 631, 202 NYS 48! 
[aff 209 App. Div. 889 mem, 205 NYS! 
945--mem]; Peo. v. Leo, 109 Misc.! 
448, 178 NYS 851 [aff 201 App. Div.! 
857. mem, 192 NYS 945 mem]. 

[a] The use of the term “certio- 
rari” in the context of a statute, per- 
mitting persons agreed by the de- 
cision of the board to petition for 
certiorari, imports its usual meaning 
and function under the uniform es- 
tablished practice. Bradley v. Bos- 
ton Bd. of Zoning Adjustment, 
(Mass.) 150 NE 892. 


29. See cases supra note 28. 
30. See Certiorari §§ 14-52, 96. ‘ 
31. Peo. v. Leo, 183 NYS 37 [aff 


al ; 
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§§ 406-407] 


abused its diseretion in taking the action it did 
Only errors of law 
Findings of fact are not open 
The court does not hear the matter 
de novo®® and it will not order a reference.*® 
the hearing for a writ of certiorari the petitioners 
cannot show by evidence outside of the record that 
conditions existed which will warrant the 


from the evidence before it.®2 
ean be reviewed.** 
to revision.®4 


in deciding to make changes in the 


195 App. Div. 887 mem, 185 NYS 949 
mem (aff 231 N.Y. 619, 132 NE 912)]. 
32. Peo. v. Leo, supra, 
33. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 
{a] Reason for, and discussion of, 


‘ rule-—‘‘Certiorari is an extraordinary 


writ. Its purpose is to enable a 
party, without other remedy for 
errors of law committed against his 
rights, to bring the true record of 
an inferior judicial or quasi judi- 
cial tribunal, properly extended so 
as to show the principles of its de- 
cision, before a superior court for 
examination as to material mistakes 
of law apparent on the face of such 
record. ... There is nothing in the 
present statute which warrants any 
departure from the established prac- 
tice. If it had been the intention of 
the General Court to provide an ap- 
peal to this court on the facts or 
for a review of the decision of the 
board of zoning adjustment on its 
merits, it would have been simple to 
use language declaratory of such pur- 
pose. The absence of any express 
provision to that end denotes that 
certiorari in the statute means the 
remedy commonly afforded by our 
laws and procedure under that name.” 
Bradley v. Boston Bd. of Zoning Ad- 
justment, (Mass.) 150 NE 892, 893. 

34. Bradley v. Boston Bd. of Zon- 
ing Adjustment, supra. 

[a] Report of evidence.—On cer- 
tiorari to review the decision of the 
board, a full report of the evidence is 


unnecessary. Bradley v. Boston Bd. 
of Zoning Adjustment, (Mass.) 150 
NE 892. 

35. Peo. v. Leo, 105 Misc. 372, 
173 NYS 217. 

36. Peo. v. Leo, supra. 


$7. Bradley v. Boston Bd. of Zon- 
ing Adjustment, (Mass.) 150 NE 892. 

88. See Constitutional Law §§ 459- 
466. 

Confining businesses or occupa- 
tions to particular limits or districts 
see infra § 369. . 

Particular occupations, businesses, 
and trades subject to regulation: 
Amusements and recreations  gener- 

ally see supra § 331. 

Architects see supra § 341. 
Attorneys see supra § 344. 
Auctioneers see Auctions and Auc- 

tioneers § 5. 

Bakers see supra § 346. 

Barbers see supra § 347. 

Blasting see supra § 349. 

Bowling alleys see infra § 542. 

Brickmaking see supra § 352. 

Bridges see supra § 353. 

Brokers see supra § 354. 

Bucket shops see supra § 355, 

Butchers see infra § 412. 

Carpet cleaning see infra § 413. 

Cigarettes see infra § 587. 

Crops see infra § 419. 

Dairies see infra § 421. 

Dance halls see infra § 422. 

Dealers in food articles see infra 
445. 

ey ees in intoxicating liquors see 

Intoxicating Liquors §§ 68—80. 
Detectives see Detectives § 2. 
Disorderly houses see infra § 425. 
Disposition of garbage, refuse, filth, 

ete. see infra § 457. i 
Distribution of pamphlets and circu- 

lars see infra § 426. 

Druggists see Druggists § 4. 

Dry cleaning see infra § 430. 
Blectricity see infra § 431. 

Elevators see infra § 432. 
Employment agencies see infra § 433. 


MUNICIPAL CORPORATIONS 


General. 
At 


board 
zoning plan? 


Explosives see infra § 434, 

Ferries see Ferries § 7. 

Food and drinks see infra §§ 445- 
448. 

Franchises or privileges generally see 
infra § 449. 

Garage keepers see Livery-Stable and 
Garage Keepers §§ 4-8. 

Gas see Gas § 20. 

Gasoline filling 
§ 459. 

Gift enterprises see Lotteries § 34. 

Hackmen and hotel runners at depots 
see infra § 461. 

Harbors and navigation see 
§ 462. 

Hawkers and peddlers see Hawkers 
and Peddlers § 9. 

Hospitals and sanatoriums see infra 
§ 482. 

Ice and ice plants see infra § 484. 

Innkeepers see Innkeepers § 19. 

Interstate commerce see infra § 489. 

Intoxicating liquors see Intoxicating 
Liquors §§ 68-80. 

Junk dealers and junk storage see 
infra § 491, 

Laundries see infra § 492. 

Life guards see infra § 494. 

Livery-stable keepers see Livery- 
Stable and Garage Keepers §§ 4-8. 

Lotteries see Lotteries § 32. 

Lumberyards see infra § 498. 

Markets see infra § 500. 

Newspapers see infra §§ 516, 517. 

Nuisances see infra §§ 518-532. 

Opium dealers see infra § 536. 

Packing houses see infra § 587. 

Pawnbrokers see infra § 539. 

Plumbers and plumbing see infra 

541. 

Pool and billiard halls see infra § 542. 

Prostitution see infra § 548, 

Public utilities generally see 
§§ 550-561. 

Railroads see infra § 564. 

Restaurants see infra § 565. 

Rock and stone quarries see infra 

567. 

Slaughterhouses see supra § 340. 

Soliciting patronage see infra § 573. 

Stables see infra § 574. 

Stage lines see infra § 575. 

Stationary engineers see infra § 576. 

Steam boilers and steam machinery 
see infra § 577. 

Storage houses see infra § 578. 

Street railroads see infra § 579. 

Tanneries see infra § 582. 

Telegraph business see infra § 584. 

Telephone business see infra § 584. 

Theaters and shows see infra § 585, 

Tobacco see infra § 587. 

Trading stamps see infra § 589. 

Transportation see infra § 597. 

Turnpikes and toll roads see 
§ 590. 

Undertakers see infra § 591. 

Vans see infra § 596. 

Vehicles and other means of trans- 
portation see infra § 597. 

Warehouses see infra § 578. 

Water companies see infra § 598. 
29. U.S.—Dobbins v. Los Angeles, 

195 U. S. 228, 25 SCt 18, 49 L. ed. 169. 
Ill.— Westville v. Rainwater, 294 

Ill. 409, 128 NE 492; Peo. v. Chicago, 

261 Ill. 16, 103 NE 609, 49 LRANS 

438, AnnCas1915A 292. 
Ky.—Tolliver v. Blizzard, 143 Ky. 

773, 187 SW 509, 34 LRANS 890. 
La.—New Orleans v. New Orleans 

Butchers’ Co-Op. Abattoir, 153 La. 

536,96 S 113. 
Mich.—Melconian v. Grand Rapids, 

218 Mich. 397, 188 NW 521. 
Minn.—State v. Houghton, 134 

Minn. 226, 158 NW 1017, LRA1917F 

1050. 


stations see infra 


infra 


infra 


infra 
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[§ 407] 22. Businesses and Occupations**—a. In 
While an individual has an inherent or 
natural right to engage in any lawful business, 
occupation, or trade, and may use his property for 
that purpose,®? yet the nature of the business, oc- 
cupation, or trade sought to be carried on may be 
such as to render it subject to regulatory control 
by municipal corporations,*® in the exercise of their 


N. Y.—Peo. v. Weller, 207 App. Div. 
337, 202 NYS 149 [aff 237 N. Y. 316, 
143 NE 205, and foll Peo. v. New- 
man, 207 App. Div. 354, 202 NYS 163; 
Peo. v. Cohen, 207 App. Div. 355, 202 
NYS 163]; Peo. v. Stanton, 125 Misc. 
215, 211 NYS 438. 

40. U. S—Murphy v. California, 
225 U. S, 628, 32 SCt.697,. 56.’ ed. 
1229, 41 LRANS 153; Peo. vs Van de 
Garr, 719.9) 70h 1819552) 26 4SCr are 50 
L. ed. 305; Yee Gee v. San Francisco, 
235 Fed. 757; Fowle v. Alexandria, 3 
Pet, 398, 7 L. ed. 719; Ward v. Wash- 
ington, 29 F. Cas. No. 17,163, 4 Cranch 
CHiGI42323 

Ala.—Ex p. Byrd, 84 Ala. 17, 4 S 
397, 5 AmSR 328. 

Ark.—Little Rock v. Reinman- 
Wolfort Auto. Livery Co., 107 Ark. 
174,.155| SW 105 *[aff 237 U.S. 171, 
35) SCteblly, 59: d2eds.90075 “Trigg ity. 
Dixon, 96 Ark. 199, 131 SW 695, Ann 
Cas1912B 509; Pate v. Jonesboro, 75 
Ark. 276, 8% SW 487, 112 AmSR 55, 
5 AnnCas 381; Hot Springs v. Rec-. 


tor, 76 SW 1056; Russellville v. 
White, 41 Ark. 485. : 
Cal.—Brown v. Los Angeles, 183 


Cal. 783, 192 P 716; In re Barmore, 
174 Cal. 286, 163 P 50, LRA1917D 
688; Ex p. Throop, 169 Cal. 93, 145 
P 1029; Ex p. Hadacheck, 165° Cal. 
416, 182 P 584, LRA1I916B 1248 [aff 
239 U. S. 394, 36 SCt 1438, 60 L. ed. 
348, AnnCas1917B 927]; Ex p. Quong 
Wo, 161 Cal. 220, 118 P 7143°Grum- 
bach v. Lelande, 154 Cal. 679, 98 P 
1059; Laurel Hill Cemetery y. San 
Francisco, 152 Cal. 464, 98 P 70, 27 
LRANS 260, 14 AnnCas 1080 [aff 216 
U. S. 358, 30 SCt 301, 54 L. ed. 515]; 
Dobbins v. Los Angeles, 139 Cal. 179, 
72 P 970, 96 AmSR 95 [rev in 195 
U. S. 223, 25 SCt 18, 49 L. ed. 169]; 
Matter of Guerrero, 69 Cal. 88, 10 
P 261; In re Junqua, 10 Cal. A. 602, 
103 P 159. 

Ga.—Watson v. Thomson, 116 Ga. 
a 42 SE 747, 94 AmSR 1387, 59 LRA 
602. 

Ida.—St. Anthony v. Brandon, 10 
Ida. 205, 77 PB 322. 

Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NB 
131; Moy v. Chicago, 309 Ill. 242, 140 
NE 845; Chicago v. Hebard Express, 
ete., *Co., 301, Tl. 570,- 284) Nig ea: 
Westville v. Rainwater, 294 Ill. 409, 
128 NE 492; Condon v. Forest Park, 
278 Ill. 218, 115 NE 825, AnnCas1917E 


314; Kappes v. Chicago, 119 Ill. A. 
436; Ballard v. Chicago, 69 Ill. A. 
638; Chicago v. Stratton, 58 Til. A. 


539 [rev on other grounds 162 Tl. 


494, 44 NE 853, 53 AmSR 325, 35 
LRA 84]. 

Ind,—Indianapolis y. Bieler, 138 
Ind, 30, 36 NE 857; Rushville- v. 


Rushville Natural Gas Co., 132 Ind. 
575, 28 NE 8538, 15 LRA 321. 

Iowa.—Des Moines vy. Bolton, 128 
Iowa 108, 102 NW 1045, 5 AnnCas 
906; Lovilia v. Cobb, 126 Iowa 557, 
101 NW 496; State Center v. Baren- 
stein, 66 Iowa 249, 23 NW 652; Bur- 
lington v. Kellar, 18 Iowa 59. 

Kan.—Topeka v. Boutwell, 53 Kan. 
20,85 P SLO 827A L SS 3. 

Ky.—Arms v. Vine Grove, 203 Ky. 
213, 262 SW 1. 

La.—State v. McShane, 159 La. 723, 
106 S 252; New Orleans v. Murat,\ 
119 La. 1098, 44 S 898; New Orleans 
Veo argot, SUNG Laros69 e40eS 135: 
Shreveport v. Schulsinger, 113 La. 9, 
36 S 870, 2 AnnCas 69; New Orleans 
v. Sam Kee, 107 La. 762, 31 S 1014; 
New Orleans v. Faber, 105 La. 208, 


358 [43 C.J.] 


police powers,*! or authority delegated to them by 
the legislature*? or constitution,** as under author- 
ity granted to restrict or prohibit nuisances.** Such 
regulation is permitted in the interest of the pub- 
lic peace, health, morals, and general welfare of 
The authority of the corpora- 
tion in the premises must be granted by the state 


the municipality.*° 


29 S 507, 88 AmSR 232, 53 LRA 165; 
New Orleans v. Vidalat, 105 La. 132, 
29 S 538; New Orleans v. Hop Lee, 
104 La. 601, 29 S 214; New Orleans 
vy. @uillotte, 14 La. Ann, 875. 

Me.—State v. Starkey, 112 Me. 8, 
90 A 481, AnnCas1917A 196. 

Md.—Mason v. Cumberland, 92 Md. 
451, 48 A 136. 

Mass.—Com. v. Fenton, 139 Mass. 
195, 29 NE 653. 

Mich.—Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521; Weadock 
v. Judge Detroit Recorder’s Ct., 156 
Mich. 376, 120 NW 991, 132 AmSR 
527, 16 AnnCas 720; Peo. v. Detroit 
United R. Co., 184 Mich. 682, 97 NW 
36, 104 AmSR 626, 63 LRA 746; Van 
Baalen v. Peo., 40 Mich. 258; Ash v. 
Peo., 11 Mich. 347, 883 AmD 740. 

Minn.—Meyers v. Minneapolis, 154 
Minn. 238, 189 NW 709, 191 NW 609; 
State v. Dirnberger, 152 Minn. 44, 187 
NW 972; State v. Houghton, 142 Minn, 
28, 170 NW 853; State v. Taubert, 126 
Minn. 371, 148 NW 281; State v. Jen- 
sen, 93 Minn. 88, 100 NW 644. 

Miss.—Porter v. Water Valley, 70 
Miss. 560, 12 S 828. 

Mo.—Wagner v. St. Louis, 284 Mo. 
410, 224 SW 418, 12 ALR 495; St. 
Louis v. Russell, 116 Mo. 248, 22 SW 
470, 20 LRA 721. 

Mont.—Johnson v. Great Falls, 38 
Mont. 369, 99 P 1059, 16 AnnCas 974; 
Butte v. Paltrovich, 30 Mont. 18, 75 
P 521, 104 AmSR 698. 

Nebr.—Littlefield v. State, 42 Nebr. 


223, 60 NW 724, 47 AmSR 697, 28 
LRA 588. 
N. J.—Faleo -v. Atlantic City, 99 


N. J. L. 19, 122 A’ 610; North Hud- 
son County R. Co. v. Hoboken, 41 
INGE Tas 

N. Y.—Buffalo v. Hill, 79 App. Div. 
402, 79 NYS 449; Rochester v. West, 
29 App. Div. 125, 51 NYS 482 [aff 
164 N. Y. 510, 58 NE 673, 79 AmSR 
659, 53 LRA 548]; Buffalo vy. Marion, 
13 Misc. 639, 34 NYS 945; Buffalo v. 
Schleifer, 2 Misc. 216, 21 NYS 913. 

_N. C.—Paul v. Washington, 134 N, 
C. 363,47 SH 793, 65 LRA 902. 

N. D.—Wasem v. Fargo, 49 N. D. 
168, 190 NW 546, 25 ALR 758. 

Oh.—State,v. Rendigs, 98 Oh. St. 
251, 120 NE 836; White v. Kent, 11 
Oh. St. 550. 

Okl.—Walcher v. Norman First 
Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1593. 

Or.—Kroner vy. Portland, 116 Or. 
141, 240 P 536; Palmberg v. Kinney, 
65 Or. 220, 132 P 538. 

Pa.—Warren v. Geer, 117 Pa. 207, 
11 A 415; Mt. Carmel Borough v. 
Fisher, 21 Pa. Super. 643; Mechanics- 
burg Borough v. Koons, 18 Pa. Super. 
131; Shrack v. Coatesville, 6 Pa. Dist. 
425, 19 Pa. Co. 334; Brownback v. 
North Wales, 44 WklyNC 258. 

S. C.—Hill v. Abbeville, 
396, 38 SE 11. 

Tenn.—Aizenshtatt v. Jackson, 1 
Tenn. Civ. A. 805. 

Tex.—HEx p. Henson, 49 Tex. Cr. 
177, 90 SW 874. 

Vt.—State v. Bevins, 70 Vt. 574, 41 
A 655; St. Johnsbury v. Thompson, 
59 OV t.800,. 9) A. 1571; 59 AmRY iat 

Eng.-—Shaw v. Pope, 2B. & Ad. 465, 
22 ECL 197, 109 Reprint 1215. 

Can.—Virgo v. Toronto, 22 Can. S. 
C. 447. 

{a] Ordinance held not violated.— 
Reg. v. Playter, 1 Ont. L. 360. 

[b] So far as any limitations in 
the federal constitution are con- 
cerned, the legislature has the power 
to authorize the passage by city coun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not inherent.*” 


cils of ordinances prohibiting the 
sale of certain commodities, either 
generally or beyond specified limits, 
or. within certain hours of the day. 
Hx p.| Byrd, 184 Adairi7 42:8 v39ie 
AmSR 328. 

41. U.S.—Peo. v. Van-de Carr, 199 
U. S. 552, 26: SCt 144, 50 L. ed. 305. 

Ark.—Trigg v. Dixon, 96 Ark, 199, 
131 SW 695, AnnCasi912B 509. 

Cal._In re Montgomery, 163 Cal. 
457, 125 P 1070, AnnCasl914A 130; 
Grumbach v. Lelande, 154 Cal. 679; 
98 P 1059; Laurel Hill Cemetery v. 
San-Francisco, 152 Cal. 464, 93 P 70, 
27 LRANS 260, 14 AnnCas 1080 [aff 
ate U.>S.- 358,30 SEt s0le be Eeved: 
515]. 

Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
Thetis 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Minn.—St. Paul v. Kessler, 
Minn, 124, 178 NW 171; State v. Tau- 
bert, 126 Minn. 371, 148 NW 281. 

Or.—Portland v. Traynor, 94 Or. 
418, 183 P 933, 6 ALR 1410. 

42. Melconian v. Grand Rapids, 218 
Mich. 397, 188 NW 521; Ogden City 
v. Leo, 54 Utah 556, 182 P 530, 5 
ALR 960, 

[a] “Where the power ‘to regu- 
late’ a particular calling or business 
is conferred on a city, it authorizes 
such city to prescribe and enforce 
all such proper and reasonable rules 
and regulations as may be deemed 
necessary and wholesome in conduct- 
ing the business in a proper and or- 
derly manner. To ‘regulate’ there- 
fore implies the right to prescribe 
rules and regulations for the conduct 
of the business regulated.” Ogden 
City v. Leo, 54 Utah 556, 560, 182 
P 530, 15 ALR 960. 

43. Melconian vy. Grand Rapids, 218 
Mich. 397, 188 NW 521. 

44. St. Paul v. Kessler, 146 Minn. 
124, 178 NW 171. 

45. Ill.—Condon vy. 
278 Ill. 218, 
1917E 314. 

Ky.—Arms v, Vine Grove, 203 Ky. 
213, 262 SW 11. 

La.—State v. McShane, 159 La. 7238, 
106 S 252. : 

Mich.—Meleonian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

N. .Y.—Peo. v. Stanton, 125 Misc. 
215, 211 NYS 438. 

Or.—Zimmerman vy. Gritzmatcher, 
53 Or. 206, 98 P 875, 1185, 21 LRANS 
299 9 Syke sos 

46. U. S.—Fowle vy. Alexandria, 3 
Pet, 398,71 -Liseds viings 

Ark.—Mena v, Smith, 64 Ark. 363, 
fae SW 831; Ex p. Martin, 27 Ark. 

Fla.—Jacksonville v. Ledwith, 26 
Fla, 168, 7S 885, 23 AmSR 558, 9 LRA 


Forest Park, 
115 NE 825, AnnCas 


Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill, 368, 154 NE 
131; Chicago v. Phoenix Ins. Co., 126 
Ill. 276, 18 NE 668 [aff 26 Ill. A. 650]; 
Cairo v. Coleman, 53 Ill, A. 680; 
Keim v. Chicago, 46 Ill, A. 445; Mc- 
Kinney v. Alton, 41 Ill. A. 508. 
Ind.—Hlkhart vy. Lipschitz, 164 Ind. 
671, 74 NE 528; Beiling v. Hvans- 
ville, 144 Ind. 644, 42 NE 621, 35 
LRA 272; Shuman v. Ft. Wayne, 127 
Ind. 109, 26 NE 560, 11’ LRA 378; 
Smith v. Madison, 7 Ind. 86. 
Jowa.—Burlington vy. Lawrence, 42 
howe 681; State v. Smith, 31 Iowa 
Ky.—Simrall v. Covington, 90 Ky. 
444, 14 SW 3869, 12 KyL 404, 29 Am 


146. 
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either expressly or by obvious implication;*® it is 
Ordinanees regulating businesses or 
occupations are strictly construed.** 
providing that in any building or premises any 
lawful use existing therein at the time of the 
passage of the regulation may be continued, al- 
though not conforming to the regulations, does not 


A regulation 


SR 398, 9 LRA 556. 

La.—State .v. Itzcovitch, 49 La. 
Ann. 366, 21 S 544, 62 AmSR 648, 
37 LRA 673; New Iberia v. Migues, 
32 La. Ann, 923; Plaquemine vy. Roth, 
29 La, Ann. 261. 

Md. — Cambridge v. ‘Cambridge 
Water Co., 99 Md. 501, 58 A 442. 

Minn.—State v. McMahon, 69 Minn. 


265, 72 NW. 79, 38-LRA 675; St. Paul 


v. Stoltz, 33 Minn. 233, 22 NW 634; 
State v. St. Paul Municipal Ct., 32 
Minn. 329, 20 NW 243. 

Miss.—Temple v. Sumner, 51 Miss. 
13, 24 AmR 615. 

Mo.—Dunlap v. Canton, 35 Mo. 189; 
Knox' City v. White, 19 Mo. A. 528; 
Bras City v. Thompson, 19 Mo, A. 
523. 

N. Y.—Rochester v. Close, 35 Hun 
ee Dunham v. Rochester, 5 Cow. 

Oh.—White v. Kent, 11 Oh. St. 550; 
Frank y. Cincinnati, 7 OhS&CP 544, 
5 OhNP 520, 7 OhNP 146. 

Or.—Lent v. Portland, 42 Or. 488, 
TEP. 6452 

Pa.—Warren v. Geer, 117 Pa. 207, 
11 A 415; Com. v. Wagner, 9 Pa. 
Co. 625; Gettysburg v. Zeigler, 2 Pa. 
Co. 326. 

Tenn.—Long y. Sheiby County Tax- 
ing Dist., 7 Lea 134, 40 AmR 55. 

Tex.—Ex p. Garza, 28 Tex, A. 381, 
138 SW 779, 19 AmSR 845. 

Vt.—Winooski v. Gokey, 49 Vt. 282. 


neko ee ve Gilbert; 5: CanivSe'G. 
Ont.—Merritt v. Toronto, 25 Ont. 


256 [app dism 22 Ont. A. 205]. 

[a] Records of purchases of cot- 
ton.—Under the general welfare 
clause a municipal corporation may 
not require cotton merchants to keep 
a record of their purchases of loose 
cotton. Long v. Shelby County Tax- 
He Dist., 7 Lea (Tenn.) 134, 40 AmR 

[b] Power to prohibit, remove, 
and regulate any business or occu- 
pation carries with it the power to 
impose any conditions whatever. St. 
Louis v. Fischer, 167 Mo. 654, 67 SW 
872, 99 AmSR 614, 64 LRA 679 [aff 
194-U.. S..361, 24 SCt 678; 48' Li. ed. 
L018 }3 "St. Louis; ete. R. Co. v. Kirk- 
wood, 159 Mo. 239, 60 SW 110, 53 
LRA 300; St. Louis v. Howard, 119 
Mo. 41, 24 SW 770, 41 AmSR 630. 

[ec] Encouraging manufactories.— 
“The legislature can, of course, con- 
fer upon towns and cities, by gen- 
eral laws, the power to encourage 
the establishment of manufactories 
within the corporate limits.’’ Rob- 
ertson v. Southern Paper Co., 
Miss. 118, 126, 80 S 384. 


Scope of powers generally see’ 


supra § 185. 4 


47. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill, 368, 154 NE 
131; St. Paul v. Stoltz, 33 Minn, 233, 
22 NW 634; Peo. v. Jarvis, 19 App. 
Div. 466, 46 NYS 596; Lent vy. Port- 
land, 42 Or. 488, 490, 71 P 645. 

“The city has no inherent power 
to license any occupation, calling, or 
profession, or to exact a fee from any 
one engaged therein, but that such 
power must emanate from legislative 
authority, plainly and unmistakably 
delegated; that is to say, it must be 
found in the charter, either in ex- 
press terms or by necessary implica- 
tion from the nature of the grant; 
and, when the limit prescribed 
therein is reached, the power is ex- 
hausted.” Lent v. Portland, supra. 

48. Felton v. Atlanta, 4 Ga. A. 
1838, 61 SE 27. 


4 


§§ 407-408] 


authorize. the conducting of another business which 
might prior to the enactment of the regulation have 
building, 
subsequent to the enactment, be orig- 


been lawfully “conducted in such 
it could not, 
inally established there.*® 


Particular dealers and dealing 
Municipalities may be authorized under 
their police powers to regulate dealers and dealings 
in particular articles of commerce and trade.®° 

The regulations of the location of busi- 
ness establishments within the municipal boundaries 
largely partake of the nature of zoning regulations 


articles. 


Location. 


49. Wilson v. Edgar, 64 Cal. A. 
654, 222 P 623. 

50. Cal.—Johnson y. Simonton, 43 
Cal. 242. 

Ill.—Kinsley v. Chicago, 124 Ill. 
359, 16 NE 260. 

Kan.—Monroe y. Lawrence, 44 Kan. 
607, 24 P 1113, 10 LRA 520. 

Mo.—St. Louis v. Fischer, 167 Mo. 
654, 67 SW 872, 64 LRA 679. 

N. Y.—Ketchum v. Buffalo, 14 N. 
Y. 356; Peo. v. Vandecarr, 81 App. 
Div. 128, 80 NYS 1108 [aff 175 N. Y. 
440, 67 NE 913, 108 AmSR 781); 
Buffalo» v. Marion, 13 Misc. 639, 34 
NYS 945; Buffalo v. Schleifer, 2 Misc, 
216, 21 NYS 913. 

[al “Gift, fire and bankrupt” 
sales.—State v. Schoenig, 72 Minn. 
528, 75 NW 711. 

51. See infra § 369. 

52. Ex p. Lacey, 108 Cal. 326, 41 
P 411, 49. AmSR 93, 38 LRA 640; 
Walcher vy. Norman First Presb. 
Saas 76 Okl. 9, 184 P 106, 6 ALR 
i A 


53. U. S.—Dobbins v. Los Angeles, 
195 U. S. 223, 25 SCt 18, 49 L. ed. 169; 
pas Gee v. San Francisco, 235 Fed. 

Ala.—Mobile v. Yuille, 3 Ala. 137, 
36 AmD 441, 

Cal.—In re Barmore, 174 Cal. 286, 


#63" P50; *LRA1917D> 688; ‘Curtis v. 
Los Angeles, 172 Cal. 230, 156 P 462; 
En? rer Dart, «272 Cal #47, -f552" 63; 
LRA1916D 905, AnnCas1917D 1127; 
Ex p: Throop, 169 Cal.-93, 145 P 1029; 
Ex p.. Hadacheck, 165 Cal. 416, 132 
P 584, LRA1916B 1248 [aff 239 U. S. 
394, 36 SCt 143, 60 L. ed. 348, AnnCas 
1917B 927]; Laurel Hill Cemetery v. 
San Francisco, 152 Cal. 464, 93 P 70, 
27 LRANS 260, 14 AnnCas 1080 [aff 
216 U. S. 358, 30 SCt 301, 54 Li: ‘ed. 
515]; In re Messenheimer, 32 Cal. A. 
808, 163 P 869; In re Wisner, 32 Cal. 
A. 637, 163 P 868. 

Colo.—Wilson vy. Denver, 65 Colo. 
484, 178 P 17; Denver v. Rogers, 46 
Colo. 479, 104 P 1042, 35 LRANS 247. 

D. C.—District of Columbia v. Sa- 
ville, 8 D.C. 581, 29 AmR 616. 

Ga.—Purvis v. Ocilla, 149 Ga. 771, 
102 SE 241. 

Ill.—Chicago v. Kautz, 313 Ill. 196, 
144 NE 805; Chicago v. Hebard Ex- 
press), ete... Co.;, 301 111-<570,-134- NE 
27; Westville v. Rainwater, 294 Ill. 
409, 128 NE 492; Frost v. Chicago, 
178 Ill. 250, 52 NE 869, 69 AmSR 
301, 49 LRA 657; Carrollton v. Baz- 
zette, 159 Ill. 284, 42 NE 837, 31 LRA 
552; ‘Tugmail Vv. Chicago, 78 Ill. 405; 
Wiggins v. Chicago, 68 Ill. 372. 

lowa.—Ottumwa v. Zekind, 95 Iowa 
622, 64 NW 646, 58 AmSR 447, 29 
LRA 734; State Genter v. Barenstein, 
66 Iowa 249, 23 NW 652. 

Kan. — Crawford v. Topeka, 51 Kan. 
756, 38 P 476, 37 AMSR 323, 20 LRA 
692. 

Ky.—Sallsbury v. Equitable Pur- 
chasing Co., 177 Ky. 348, 197 SW 813, 
LRA1918A 1114; Tolliver v. Blizzara, 
143 Ky. 773, 137 SW 509, 34 LRANS 

890. 


La.—New Orleans v. New Orleans 
Butchers’ Co-Op. Abattoir, 153 La. 
536, 96-S 113. 

Mass. —Winthrop v. New England 
ee Co., 180 Mass. 464, 62 NE 

69. 

Mich.—Melconian v. Grand Rapids, 
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although 


and are dealt with heretofore.** 
poration may prohibit the maintenance and opera- 
tion of particular businesses within designated dis- 
tances from a church, school, or hospital.5? 
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A municipal cor- 


[§ 408] b. Extent and Limits—(1) In General. 


in particular 


eral welfare of 


218 Mich. 397, 188 NW 521; Weadock 
v. Judge Detroit Recorder’s Ct., 156 
Mich. 376, 120 NW 991, 132 AmSR 
527, 16 AnnCas 720. 

Minn.—St. Paul v. Briggs, 85 Minn. 
290, 88 NW 984, 89 AmSR 554; Man- 
ae v. Fowler, 32 Minn. 364, 20 NW 

6 

Miss.——Kosciusko v. Slomberg, 68 
Miss. 469, 9 S 297, 24 AmSR 281, 13 
LRA 528; Jackson Vv. Newman, 59 
Miss. 385, 42 AmR 3867. 

Mo.—St. Louis v. Dreisoerner, 243 
Mo. 217, 147 SW 998, 41 LRANS 177. 

Nebr.—Gray v. Omaha, 80 Nebr. 
526, 114 NW 600, 14 LRANS 1083. 

N. Y.—Albany Municipal Gas Co. 
v. Nolan, 121 Misc. 606, 201 NYS 582 
{aff 208 App. Div. 753 mem, 202 NYS 
939 mem]; Peo. y. Gilbert, 68 Misc, 
48, 123 NYS 264. 

N. D.—Wasem vy. Fargo, 49 N. D. 
168, 190 NW 546, 25 ALR 758. 

Oh.—White v. Kent, 11 Oh. St. 550, 

Okl.—Walcher v. Norman First 
Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1593. 

Or.—Portland v. Traynor, 94 Or. 
418, 183 P.933, 6 ALR 1410; Churchill 
v. Albany, 65 Or, ‘442, 133 P''€32, 
AnnCas1915A 1094. 

Tex.—Stone v. Kendall, (Civ. A.) 
268 SW 759; Ex p. Harris, 97 Tex. 
Cr. 399, 261 SW 1050, 32 ALR 1356. 

Utah.—Ogden City v. Leo, 54 Utah 
556, 560, 182 P 530, 5 ALR 960: 

“While it is true that a business 
may be regulated, it is equally true 
that such regulation must be within 
the bounds of reason; that is, the 
reguiatory ordinance must be reason- 
able, and its provisions cannot be 
oppressive and a mere arbitrary in- 
terference with the business or call- 
ing which is regulated. <A lawful 
business or calling may not, under 
the guise of regulation, be unreason- 
ably interfered with even by the ex- 
ercise of the police power.’ Ogden 
City v. Leo, supra. 

{a] Held reasonable.—Churchill v. 
Albany, 65 Or. 442, 133 P «632, Ann 
Casi915A 1094. 

Reasonableness of regulations gen- 
erally see supra § 229 

54. U. S.—Dobbins v. Los Angeles, 
195 U. S. 2238, 25 SCt 18, 49 L.. ed. 169. 


Ala.—Mobile v. Yuille, 3 Ala. 137, 
36 AmD 441. 

Cal.—Sacramento y. Crocker, 16 
Cal. 119. 


Ga.—Lanier v. Macon, 59 Ga. 187; 
Savannah vy. Hines, 53 Ga. 616; Home 
Ins. Co. v. Augusta, 50 Ga. 530. 

La.—State v. Von Sachs, 45 la. 
Ann. 1416, 14 S 249. 

Mo. — St: Louis vy. Sternberg, 69 Mo. 
289; American Union Express Co. v. 
St. Joseph, 66 Mo, 675. 


Tex.—Hirshfield v. Dallas, 29 Tex. 
A. 242,15 Sw 124. : 
Constitutional limitations gener- 


ally see supra § 226. 

55. U.S.—Dobbins v. Los Angeles, 
195 U.S. 223, 25 SCt 18, 49 Led 169. 

Cal.—In re Barmore, 174 Cal. 286, 
163" P 650 LRALILTD™ 688 Wx | “pi 
Throop, 169 Cal. 98, 145 P 1029; Ex p. 
Hadacheck, 165 Cal. 416, 1382 P 584, 
LRA1916B 1248 [aff 239 U. S. 394, 
36 ‘SCt' 148, 60 L.' ed:':348, ‘AnnCas 
1917B 927]; Laurel Hill Cemetery v. 
San Francisco, 152 Cal. 464, 93 P 70, 
27 LRANS 260, 14 AnnCas 1080 [aff 


. 


The power must be exercised reasonably,®* within 
constitutional limitations,°* not arbitrarily®® or in 
restraint of trade,°° without discrimination,®’ fair 
to all alike,®°® and with some reasonable reference 
to the public peace, health, morals, safety, or gen- 


the municipality.°® The question 


whether a limitation upon the conduct of business 


ait U. S.,.358, 30 SCt 301, 54 L. ed. 
15]. 

Colo.—Denver v. Rogers, 46 Colo. 
479, 104 P 1042, 35 LRANS 247. 

Ill.— Chicago vy. Hebard Express, 
ete.) Co5 301" “Tle 570) 41345 NSP 27s 
Tugman v. Chicago, 78 Ill. 405. 

N. Y.—Albany Municipal Gas Co. v. 
Nolan, 121 Mise. 606, 201 NYS 582 
[aff 208 App. Div. 753 mem, 202 NYS 
939 mem]; Peo. v. Levine, 119 Misc. 
766, 198 NYS 328. 


Or.—Portland v. Traynor, 94 Or. 
418, 183 P 933, 6 ALR 1410. 
Tex,—Stone Vv. Kendall, (Civ. A.) 


268 SW 759. : 
Utah.—Ogden City v. Leo, 54 Utah 
556, 182 P 530, 5 ALR 960. 


56. Ala. — Greensboro v. Ehren- 
reich, 80 Ala. 579, 2-S 725, 60 AmR 
130. 

Minn.—St. Paul v. Traeger, 25 


Minn, 248, 383 AmR 462. 

N. Y.—Dunham vy. 
Cow. 462. 

Oh.—White v. Kent, 11 Oh. St. 550. 

Pa.—Warren v. Lewis,-16 Pa. Co. 
176. 

57. U. S.—Dobbins v. Los Angeles, 
195° UL YS. 223)/25'SCt 18)'49) Led: 109- 

Cail Curtis v. Los Angeles, 172 
Cal. 230, 156 P 462; In re Messen- 
heimer, 82 Cal. A. 808, 1638-P 869; 
In re Wisner; 32 Cal.-A. 637, 163°P 
868. 

Del.—Gray v. Wilmington, 16 Del. 
257, 437A 94." ; 

Tll—Tugman v. Chicago, 78 Ill. 
405; Pierce v. Aurora, 81 Ill. A. 670. 

Mich.—Meleconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521; Weadock 
v. Judge Detroit Recorder’s Ct., 156 
Mich. 376, 120 NW 991, 132 AmSR 
527, 16 AnnCas 720. 

N. Y.—Peo. v. Jarvis, 19 App. Div. 
466, 46 NYS 596; Peo. v. Levine, 119 
Mise. 766, 198 NYS 328; Peo. v. Gil- 
bert, 68 Misc. 48, 123 NYS 264. 

W. Va.—Fulton v. Norteman, 60 
W. Va. 562, 55 SH 658, 9 LRANS 
1196. 

Ont.—Reg. v. Flory, 17 Ont: 715, 

58. In re Messenheimer, 32 1 
A. 808, 163 P 869; In re Wisner, 32 
Cal. A. 687, 1638 P 868; Melconian v. 
Grand Rapids, 218 Mich. 397, 188 NW 
621. 

59. U. S.—Dobbins v. Los Angeles, 
195 U. S. 223, 25 SCt 18, 49 L. ed: 169; 
Yee Gee v. San Francisco, 235 Fed. 
757; Ward.v. Washington, 29 F. Cas. 
Nos 17,163, 4. Cranch"C:*C) 7232: 


Rochester, 5 


Cal.—In re Barmore, 174 Cal. 286, 
16390 P7750) ) LRAN9IT DPN 68 Se Sri: ps 
Throop,’ 169%C€al."93, 145"°P=1029 >“fix 


p. Hadacheck, 165 Cal. 416, 132 P 
584, LRA1916B 1248 '[aff’ 239 Us<s. 
394, 36 SCt 143,60 L. ed. 348, Ann 
Cas1917B 927]; Laurel Hill Cemetery 
v,' San Erancisco,'152) Cal: 464, 98°P 
70, 27 LRANS 260, 14 AnnCas 1080 
Pare? 206M Se 8 oss OF SCLeS 01s bee ats: 
ed. 515]. 
Colo.—Wilson y. Denver, 
484, 178 P 17. 
97 Ga. 670, 


SE 173. 

Ill.—Klever Shampay Karpet Klean- 
ers, Vv, ,Chicago,* 323" Tl "368)9 154 enw 
131; Chicago v. Kautz, 313 Ill. 196, 
144 NE 805; Westville v. Rainwater, 
294 Ill. 409, 128 NE 492; Peo. v. Chi- 
cago, 261 Ill. 16, 103 NE 609, 49 
LRANS 438, ArinCas1915A 292, 


65 Colo. 


25 
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or trade has a reasonable relation to the accom- 
plishment of a legitimate public purpose is one 
that must be decided upon a view of the particular 
legislation and the circumstances to which it is 
applied ;°° the question is largely one of fact.°t The 
regulations of the kind under consideration cannot 
be applied to an occupation, employment, or busi- 
ness not carried on within the municipal bound- 
arles.°? 

Judicial supervision.©? Following the general 
rule®* every intendment is to be made in favor of 
the lawfulness of municipal regulations dealing with 
businesses or occupations enacted in the exercise 
of the municipal police powers.®® And the courts 
will not interfere with the exercise of that power 
except in clear cases of abuse.°® But municipal 
enactments or regulations undertaking to regulate 
businesses or occupations are subject to investiga- 
tion by the courts with a view to determining 
whether the regulation is a lawful exercise of the 
police power,®” or whether, under the guise of en- 
forcing police regulations, there has been an unwar- 
ranted and arbitrary interference with the constitu- 
tional rights to carry on a lawful business or oceupa- 
tion.®8 

[§ 409] (2) Opening and Closing Hours.°® Ex- 
cept as it may be noted hereinafter, as a general 
rule, municipal corporations may regulate the open- 


Ky _—Tolliver v. Blizzard, 143 Ky. 
773, “i387 SW 509, 34 LRANS 890. 
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N. H.—State v. Freeman, 38 N. H. 
426. 


ing and closing hours of certain Ravuenoer and 
within reasonable limits it may exempt from the 
operation of the regulation certain classes of 
shops.74_ Such regulations must be reasonable’? and 
must have some tendency to promote public health, 
morals, safety, or good order.’* The power must be 
expressly granted or rise by necessary implication,” 

and it must be exercised within its scope.7* Under 
some provisions regarding the closing of business 
places it is held that it is necessary for a con- 
viction thereunder to establish that the shop was 
open for purposes connected with the serving of 
customers ;*° the mere fact that the doors are un- 
locked and that persons are within the place is 
not sufficient to establish a violation of the regula- 
tion.”? Regulations providing for the closing of 
certain businesses during either of two afternoons 


during the week and giving a choice therefor and _ 


requiring the filing with a designated official of a 
declaration of such choice have been held not to pre- 
clude a change of the choice.7® 

[§ 410] (3) Prohibition or Regulation; Lawful- 
ness or Unlawfulness. As to some businesses, 0c- 
cupations, or trades the power must be cautiously 
and sparingly exercised ;" as to others, there exists 
a greater control;*° as to still others, the business or 
trade may be suppressed or prohibited,®! wholly® or 
conditionally,®* as the particular facts may justify.** 


promote public health, public morals, 
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La.—New Orleans v. Costello, 14’ 


La. Ann. 37. 

Mich.—Melconian y. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Mo.—St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; St. Louis v. Drei- 
soerner, 243 Mo. 217, 147 SW 998, 
41 LRANS 177; Bluedorn v. Missouri 
Pac. R. Co., 108 Mo. 439, 18 SW 1103, 
32 AmSR 615. 

N. J. — Muhlenbrinck y. Long 
Branch, 42 N. J. L. 364,36 AmD 518. 

Okl.—Walcher v. Norman First 
Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1593. 


Or.—Portland v. Traynor, 94 Or. 
418, 183 P 938, 6 ALR 1410. 

Tex.—Stone vy. Kendall, (Civ. A.) 
268 SW 759. 

Object of regulation generally see 
supra § 228. 

60. In re Barmore, 174 Cal, 286, 


163 P 50, LRA1917D 688. 

61. In re Barmore, supra. 

62. Bates vy. Mobile, 46 Ala... 158; 
Gunn y. Macon, 84 Ga. 365, 10 SE 972. 

[a] Residence immaterial. — Cor- 
porate power of a municipality to 
tax vocations may properly be ex- 
tended equally to all persons plying 
the vocation within the corporate 


limits, whether they reside within 
them or not. Edenton y, Capeheart, 
WaraN 2G.” 156. 


Discrimination against or in favor 
of nonresidents in requiring license 
see Licenses §§ 56—58. 

Territorial exercise of power gener- 
ally see supra § 233. 
oe: Generally see supra §§ 311- 

64. See supra § 199. 

65. Dobbins v. Los Angeles, 
2 PONS Ct 8.490 bwedasl6os 

66. Dobbins Vv. Los Angeles, supra, 

67. Dobbins v. Los Angeles, supra. 

68. Dobbins v. Los Angeles, supra 

69. Cross references: 
Amusement places generally 

supra § 331. 
ries and barber shops see supra 
Dancing halls see infra § 422. 

Pool rooms see infra § 542. 

70. U. S.—Barbier v, Connolly, 113 
U.S. 27,5 SCt 357, 28-L. ed. 9238: 

Ga.—Morris v. Rome, 10 Ga. 532. 


195 


see 


Tenn.—Aizenshtatt yv. Jackson, 1 
Tenn. Civ. A. 805. 

Wis.—Platteville v. Bell, 
488. 

Man.—Re Early Closing By-law, 30 
Man. 444, 52 DomLR 363, 33 CanCr 
Cas 144, [1920] 2 WestWkly 524. 

Ont.—Re Karry, 21 Ont. L. 566, 1 
OntWN 10538, 16 OntWR 686 [dism 
app 20 Ont. L. 178]; In re Campbell, 
14 Ont, L. 184, 9 OntWR 345 [dism 
app 9 OntWR 115]; Re McCoubrey, 
23 OntWR 6538, 9 DomLR 84; Re 
Simpson, 20 OntWR 874, 3 OntWN 
508, 1 DomLR 15; Re Byrne, 23 Ont 
WN 625. 

Que.—Trepanier v. Montreal, 31 
Que. K. B. 352, 27 RevdeJur 6, 69 Dom 
LR? 641,37 CanCrCas: 383; 

N. W. Terr.—Re Brown, 5 WestLR 
576. 

[a] Regulations construed. — Rex 
v. National House Furnishers, (Alta.) 
34 CanCrCas 213, [1920] 3 WestWkly 
798. 

[b] Closing hour regulations held 
not to apply to druggists.—Stevens 
v. Gordon Mitchell Drug Co., 27 Man. 
318, 32 DomLR 185. 

[ec] The provincial legislatures of 
Canada may authorize municipal cor- 
porations to regulate the closing 
hours of certain stores within the 
municipal limits. Montreal v. Beau- 
vais, 42 Can. S. C. 211 [allowing app 
is is K. B. 420 (aff 30 Que. Super. 

7) ). 

71. Re Early Closing By-law, 30 
Man. 444, 52 DomLR 363, 33 CanCr 
Cas 144, [1920] 2 WestWkly 524. 

72. Ex p. Harrell, 76 Fla. 4, 79 S 
166, LRA1918F 514; State v. Ray, 
131 N, C. 814, 42 SE 960, 92 AmSR 
795, 60 LRA 634; Coaticook vy. Loth- 
rop, 22 Que. Super. 225. 

Reasonableness of regulations gen- 
erally see Supra § 229, 

73. Ex p. Harrell, 76 Fla. 4, 79'S 
166, LRA1918F 514, 

[a]» Discussion of rule-—‘“We can- 
not discover how an ordinance requir- 
ing every person conducting a legiti- 
mate mercantile business in a town, 
except a few specially favored classes, 
to close their places of business at 
6:30 o’clock P..M., can in any manner, 
directly or remotely, even tend to 


43 Wis. 


the public safety or the good order 
and-peace of the community; but, on 
the contrary, we think that the pro- 
vision of the ordinance in question 
for a violation of which the peti- 
tioner is held in custody is an un- 
warranted governmental interference 
with the personal rights of the mer- 
chant class of the citizens of the 
town, and is void.” Ex p. Harrell, 
76 Fla. 4, 5, 79 S 166, LRA1918F 514. 

Object of regulation generally see 
supra § 228, 

74. Ex p. Harrell, 76 Fla. 4, 79 S 
166, LRAI918F 514; State v. Ray, 
131 N..C. 814, 42 SE 960, 92. AmMSR 
795, 60 LRA 634. 

75. Rex v. Doll, 7 Terr. L, 472. 

76. Rex v. Lee, 31 Man. 375, 66 
DomLR 492, 36 CanCrCas 189, [1922] 
1 WestWkly 126. 

77. Rex v. Lee, supra. 

78. Rex v. National House Fur- 


nishers, (Alta.) 34 CanCrCas 213, 
[1920] 3 WestWkly 798. 
Scope of powers generally see 


supra § 185. 
79. Melconian v. Grand Rapids, 218 


Mich. 397, 188 NW 521. 
80. Melconian v. Grand Rapids,: 
supra. 


81. Murphy v. California, 225 U. 
S..7,6 23}, 82 .8Cty 697," 56. Lareds pf 229s 
41 LRANS 153; Melconian v. Grand 


Rapids, 218 Mich. 397, 188 NW 521. 
82. Melconian vy. Grand Rapids, 
supra. 
83. Melconian y. Grand Rapids, 
supra, 


84 Murphy v. California, 225 U. 
S. 623, 32 SCt 697, 698, 56 L. ed. 1229, 
41 LRANS 1538; Melconian v. Grand 
Rapids, 218 Mich. 897, 188 NW 521. 

“The 14th Amendment protects the 
citizen in his right to engage in any 
lawful business, but it does not pre- 
vent legislation intended to regulate 
useful occupations which, because of 
their nature or location, may prove 
injurious or offensive to the public. 
Neither does it prevent a municipal- 
ity from prohibiting any business 
which is inherently vicious and harm- 
ful. But, between the useful busi- 
ness which may be regulated and the 
vicious business which can be pro- 
hibited lie many nonuseful occupa- 
tions which may or may not be harm- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eer 
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But a legitimate business, occupation, or trade can- 
not be entirely prohibited.8® And the power to 
regulate a particular business, occupation, or trade 
does not include the power to prohibit it.8¢ The 
power to prevent or prohibit a business or trade 
is to be exercised in the event that the business 
or trade is per se of such a nature that its tend- 
ency is dangerous to morals, health, or safety ;%7 
while the power to regulate is to be exercised where 
the business may or may not become of that na- 
ture according to the manner in which it is con- 
ducted.£8 In other words if the business is a 
nuisance per se the corporation may prevent it.® 
If it is one which may become so by being improp- 
erly conducted but which will not be so otherwise, 
then it may be so regulated that it may not be- 
come a nuisanee.®° <A business cannot be prohibited 
as a nuisance unless in fact it is a nuisance.®4 It 
is not necessary that a business or trade be a 
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ness or occupation is not exempt from regulation 
by the mere fact that it is lawful.® 

Honest business dishonestly conducted. Under 
particular circumstances an honest or legal business 
may be regulated by reason of the fact that some 
persons engaged in it have been dishonest,®* or that 
an honest or legal business may become a medium 
of fraud.®®> But the exercise of the power to pro- 
hibit a business or ealling is not justified merely 
because some persons engaged therein conduct it 
in such manner as to inflict public harm.%* The 
fact that one may violate the law of the state will 
not of itself confer upon a municipal corporation 
the right to prevent one from carrying on a business 
which in and of itself is perfectly lawful.®7 

[§ 411] (4) Permits.°* The municipal corpora- 
tion may require that permits be obtained before 
conducting or engaging in particular businesses or 
occupations ;°9 and the power to grant or refuse such 


nuisance per se in order to be regulated. 


ful to the public, according to local 


conditions, or the manner in which] R. Co., 


they are conducted.” Murphy v. 
California, supra. 

85. . S—Pacific States Supply 
Co. v. San Francisco, 171 Fed. 727; 
Barthet v. New Orleans, 24 Fed. 563._ 

Cal.—Parker v. Colburn, 196 Cal. 
169, 236 P 921; In re Messenheimer, 
32 Cal. -A. 808, 163 P 869; In re Wis- 
ner, 32 Cal. A. 687, 163 P 868. 

Ga.—Cosgrove v. Augusta, 103 Ga. 
835, 31 SE 445, 68 AmSR 149, 42 LRA 
(Hak, 

Il].—MecCray v. Chicago, 292 Ill. 6, 
126 NE 557; Chicago v. Chicago, etc., 
.R. Co., 250 Ill. 486, 95 NE 456. 

' Ky.—Sallsbury v. Equitable Pur- 
chasing Co., 177 Ky. 348, 197 SW 813, 
LRA1918A 1114. 

N. Y.—Albany Municipal Gas Co. 
v. Nolan, 121 Misc. 606, 201 NYS 
582 [aff 208 App. Div. 753 mem, 202 
NYS 939 mem]. 

Or.—Portland v. Western Union 
el O0. GOL Or. ais Lae ee 148) SEA 
1915D 260. 

Can.—Virgo v. Toronto, 22 Can. 
S. Cc. 447 [allowing app 20 Ont, A. 
435 1. 

B. C.—French v. North Saanich, 16 
Rex v. Sung Chong, 14 


Ont.—Bollander v. Ottawa, 30 Ont. 
7 fapp dism 27 Ont.. A. 335]. 

Sask.—Hall v. Moose Jaw, 3 Sask. 

5 

as ee generally 

0. 
he Cal.—Curtis v. Los Angeles, 
172 Cal. 230, 156 P 462; Addison v. 
Saulnier, 19 Cal. 82. 

Conn.—Welch v. Hotchkiss, 39 
Conn. 140, 12 AmR 383. 

Ga.—Morton v.: Macon, 111 Ga. 162, 
36 SE 627, 50 LRA 485; Cosgrove v. 
Augusta, 31 SE 445; Johnston v, Ma- 
con, 62 Ga. 645; Hill v. Decatur, 22 
Ga. 203. 

Ilii—Chicago v. Chicago, etc., R. 
Co., 250 Ill. 486, 95 NE 456; Wiggins 
v. Chicago, 68 Til. 372; East St. Louis 
Vv. Wehrune, 46 Ill. 392; Chicago v. 
Hardy, 66 Til. A. 524. 

Ind.—Goshen v. Kern, 63 Ind. 468, 
30 AmR 2384; Sweet v. Wabash, 41 
Endy 7. 

Mich.—Youngblood v. Sexton, 32 
Mich. 406, 20 AmR 654; Ash v. Peo., 
11 Mich. 347, 838 AmD "740; Chilvers 
Win eo, LE Mich. 43. 

Mo.—-St. Louis v. Atlantic Quarry, 
ete., Co., 244 Mo. 479, 148 SW 948; 
St. Louis v. St. Louis Mar. Ins. €o,5 
47 Mo. 168; St. Louis v. Boatmen’s 
Ins. ‘ete, Co., 47 Mo. 150; St. Louis 
v. Bircher, 7 "Mo. A. 169. 

N. J.—Passaic v. Paterson Bill 
Posting, etc., Co., 71 N. J. L._75, 58 A 
343; North Hudson County Re OOnn ve 
Hoboken, 41 N. J. L. 71; State v. Ho- 
boken, 33 Ny Jaa 280; Kip vy. Pater- 
son, 26 N. J. L. 298. 


see Supra 


A: busi- 


N. Y.—New York v. Second Ave. 
32 N. Y. 2613*Peo. v- Jarvis; 
19 App. Div. 466, 46 NYS 596; Cush- 
ing v. Buffalo Bd. of Health, 13 NYSt 
783; Peo. v. New York, 7 HowPr 81. 

Pa.—Johnson v. Bh ilegelahag, 60 
Pa. 445. 

Wis.—Carter v. Dow, 16 Wis. 298. 

Eng.—Toronto vy. Virgo, [1896] 
App. Cas. 88, 11 CanAppCas 203. 

B. C.— French v. North Saanich, 
16 B. C. 106; Rex v. Sung Chong, 
14 -B; C.)275. 

Ont.—Bollander vy, Ottawa, 30 Ont. 
7 [app dism 27 Ont. A. 335]; Merritt 
v. Toronto, 25 Ont. 256. 

Sask.—Rex v. Shamrock Fuel Co., 
19 Sask. L. 15, [1924] 4 DomLR 863, 
[1924] 3 WestWkly 454. 

“There is quite a difference be- 
tween prohibition of a trade and the 
regulation of it. Indeed, ‘a power to 
regulate seems to imply the continued 
existence of that which is to be regu- 
lated.’ An ordinance which pre- 
scribes that certain persons shall not 
carry on their business, which would 
otherwise be legitimate, in a particu- 
lar place, or on certain premises, is, 
as to such place, or premises, clearly 
prohibitive; and to authorize the pas- 
sage of such an ordinance, where the 
power is undoubted, the injury to the 
public, which furnishes the justifica- 
tion for the ordinance, should pro- 
ceed from the inherent character of 
the business when conducted at such 
place or upon such premises. Where, 
however, the business can be con- 
ducted there by proper persons with- 
out harm or inconvenience to the 
public, the prosecution of it should 
not be entirely prohibited, but such 
necessary police rules and regula- 
tions should be prescribed for carry- 
ing on such business in that particu- 
lar locality as may be necessary for 
the public good.” Cosgrove v. Au- 
gusta, 103 Ga. 835, 837, 31 SE 445, 
68 AmSR 149, 42 LRA 711. 

[a] Rule applied.—The power to 
regulate a stone quarry does not in- 


clude the power to _ prohibit. St. 
Louis v. Atlantic Quarry, etc., Co., 
244 Mo. 479, 148 SW 948. 

87. Bryan v. Malvern, 122 Ark. 


379, 188 SW 957. 

Object of regulation generally see 
supra § 228. 

88. Bryan v. Malvern, 122 Ark. 
379, 183 SW 957. 

89. Bryan v. Malvern, supra. 

Nuisances generally see infra § 519. 

90. Bryan y. Malvern, 122 Ark. 
879, 183 SW 957. 

91. Desporte v. Biloxi, 136 Miss. 
542, 100 S 387; St. Louis v. Dreisoer- 
ner, 243 Mo. 217, 147-SW 998, 41 
LRANS 177. 

92. Ark.—Little Rock vy. Reinman- 
Wolfort Auto. Livery Co., 107 Ark. 
174, 155 Sw 105 [aff 237 U. S, 171, 
oo ot 511, 597 1, ed. 900]. 


permit may be delegated to public official bodies.? 


Cal.—Ex p. Hadacheck, 165 Cal. 
416, 1382 P 584, LRA1916B 1.248 [aff 
239 U. S. 394, 36 SCt 143, 60 L. ed. 
348, AnnCas1917B 927]; Ex p. Lacey, 
108 Cal. 326,41 P 411, 49 AmSR 93, 
38 LRA 640; In re Mathews, 58 Cal. 
A. 649, 209 P 220; Goytino v. Mc- 
Aleer, 4 Cal. A. 655, 88 P 991. 

Tll.— Peo. v. Ericsson, 263 Ill. 368, 
105 NE 315, LRA1915D 607, AnnCas 
T9OVSCs 183. 

La.—State v. McShane, 159 La. 723, 

Paulos: 


106 S 252. : 

.Minn.—St. 146 
Minn. 124, 178 NW 171. 

N. C.—Turner v. New Bern, 187 N. 
C. 541, 122 SE 469. 

Oh.——State v. Rendigs; 98 Oh. St. 
251, 120 NE 836. 

93. Cosgrove v. Augusta, 103 Ga. 
835, 31 SE 445, 68 AmSR 149, 42 LRA 
711; Safee v.. Buffalo, 204 App. Div. 
561, 198 NYS 646. See also Consti- 
Beg ny Law § 431 text and note 

94. Safee v. Buffalo, supra. 

95. Safee v. Buffalo, supra. 

96. Tolliver v. Blizzard, 143 Ky. 
773, 137 SW 509, 34 LRANS 890. ; 

[a] “The test in every case is: 
Is the prohibition of a particular 
business or the sale of a particular 
article necessary to prevent the in- 
fliction of a public injury? It is not 
sufficient that the public sustains 
harm from a certain trade or employ- 
ment as it is conducted by some 
engaged in it. Because many men 
engaged in the calling persist in so 
conducting the business that the pub- 
lic suffers and their actS can not 
otherwise be effectually controlled,-is 
no justification for a law which pro- 
hibits an honest man from conduct- 
ing the business in such a manner 
as not to inflict injury upon the pub- 
Wier “Tolliver” vy.) Blizzard,” 143 0 ikKGy. 
ioe 716, 9137 “SW 509, 34 LRANS 

97. Morrow vy. Atlanta, 162 Ga. 
228, 1838 SE 345; Brown vy. Thomas- 
ville, 156 Ga. 260, 118 SE 854. 

ae Permits generally see supra 
§ 258. 

Power to license 
§§ 16-30. 

99. Peo. v. Van de Carre Logo Nees. 
552, 26 SCt 144, 50 L. ed. 305; Fischer 
v. St. Louis, 194 U. S. 361, 24° SCt 673, 
48 L. ed. 1018; Boyd v. Sierra Madre, 
41 Cal. A. 520, 183 P 230; State v. 
Bjork, 157 Minn. 276, 195 NW 926; 
Meyers v. Minneapolis, 154 Minn, 238, 
189 NW 709, 191 NW 609; State vy. 
Amor, 1538 Minn. 244, 190 NW 59; 
State v. Dirnberger, 152 Minn, 44, 
187 NW.972; State v. Taubert, 126 
Minn. 371, 148 NW 281; Portland v. 
Traynor —34Or. £18," 180 be ss9'33 16 
ALR 1410. . 

1. Peo.-v. Van de Carr, 199 U. S 
552, 26 SCt 144, 50 L. ed. 305; Boyd 
vy. Sierra Madre, 41 Cal. A. 520, 183 


Kessler, 


see Licenses 
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However, the ordinance cannot invest an official or 
board with arbitrary power to issue or withhold the 
permit.2. The ordinance should prescribe the rules 
or conditions with which applicant must comply, or 
by which the board is to be governed in determin- 
ing whether the ‘permit will be granted or refused.® 
A permit to carry on a business in a particular local- 
ity does not give permission to carry on such busi- 
ness in another location.4 A regulation, requiring 
a permit in order to:conduct a business, is not in- 
valid by reason of the fact that it apples only to 
a business thereafter established.° 

[§. 412] 23. Butchers.¢ The trade or occupation of 
butchers may be .a proper subject of municipal 
regulation,’ as for instance, under the power of the 
corporation to regulate markets® or its general 
power to regulate businesses or occupations danger- 
ous to morals, health, or safety.® 

[§ 413] 24. Carpet Cleaning.1° Municipal cor- 
porations may regulate the location of carpet clean- 
ing establishments within their municipal bound- 
aries.1t_ In doing so they may forbid the establish- 
ment of such business within specified distance of 

a church, schoolhouse, or residence.?” 

[§ 414] 25. Cemeteries. The power of municipal 
corporations to regulate and control cemeteries is 
discussed elsewhere in this work.!® 

_ [§ 415] 26. Census.1* Power to enumerate popu- 
lation endows the corporation with power, when 
necessary to the ascertaining of its status or rank, 
ordinance 
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to make and publish a census of its population.*® 

[§ 416-417], 27. Contracts. The capacity and 
power of municipal corporations to contract gen- 
erally,1® as well as the power to contract for pub- 
lic improvements,'* is discussed hereinafter. 

[§ 418] 28. Courts.'® In the absence of duly dele- 
gated authority from the legislature municipal cor- 
porations cannot exercise the legislative power of 
the state over the judiciary;/® nor create municipal 
courts;7° nor can they authorize appeals from mu- 
nicipal courts.24_ By force of constitutional pro- 
vision a municipal corporation may be authorized 
to establish municipal courts,?2 and such authority 
confers upon the municipal corporation the inei- 
dental power to provide for a clerk for the court 
and to define his duties.?3 

[§ 419] 29. Crops.24 A municipal corporation 
may regulate the cultivation of crops within the 
corporate limits,?° either by virtue of its power to 
abate nuisances*® or its general power to protect 
the health of its inhabitants.27 In the exercise of 
the power the corporation may limit the maximum 
quantity of land which it should be lawful for — 
any person or family to cultivate within the cor- 
porate limits.?8 : ; 

[§ 420] 30. Curfew. It has been held that a 
curfew ordinance, prohibiting persons under a speci- 
fied age from being on the streets after a specified 
hour of the night unless under certain conditions, 
is illegal and void as an undue-invasion of the per- 


P 230; State v. Bjork, 157 Minn. 276, 
195 NW 926; Portland v. Traynor, 94 
Or. 418, 183 P 933, 6 ALR 1410. 

Delegation of power generally see 
supra §. 230 

2. Yick Wo v. Hopkins, 118 U. S. 
356, 6 SCt 1064, 30 -L. ed. 220; In re 
Messenheimer, 32 Cal. A. 808, 163 P 
869; In re Wisner, 32 Cal. A. 637, 163 
P 868; Portland vy. Traynor, 94 Or. 
418, 183 P 933, 6 ALR 1410. 

[a] “In the leading case of Yick 
Wo v. Hopkins, 118 U. S. 356, 6 SCt 
1-064,0130 Wa. edn, 220. 2... that court 
says: ‘They seem intended.to confer, 
and actually do confer, not a discre- 
tion to be exercised upon a consid- 
eration of the circumstances of each 
case, but a naked and arbitrary power 
to give or withhold consent, not only 
as to places, but as to persons. So 
that, if an applicant for such consent, 
being in every way a competent and 
qualified person, and having complied 
with every reasonable condition de- 
manded by any public interest, 
should, failing to obtain the requi- 
site consent of the. supervisors to 
the prosecution of his business, apply 
for redress by the judicial process of 
mandamus, to require the supervisors 
to consider and act upon his case, 
it would be a sufficient answer for 
them to say that the law had con- 
ferred upon them authority to with- 
hold their assent, without reason and 
without responsibility.’ ” Portland v. 
Traynor, 94 Or.. 418, 424, 183 P 933, 
186 P 54. 

[b] Ordinance requiring the con- 
sent of certain individuals (1) to the 
exercise of a specified business is 
void, although the municipality had 
power to regulate such business. In 
‘re Quong Woo, 13 Fed. 229, 7 Sawy. 
526; St. Louis v. Howard, 119 Mo. 
41, 24 SW 770, 41 AmSR 630. (2) 
Consent of property owners generally 
see supra g 245. 

3. Richmond v. 177 Ky. 
814, 198 SW 218. 


House, 


4 State v..Amor, 1538 Minn, 244, 
190 NW 59. 
5. State v. Dirnberger, 152 Minn. 


44,187 NW 972; State v. Taubert, 126 
Minn, 3871, 148 NW 281. 
[a] Discussion of rule. — “The 


in question permits es- 
tablished tanneries to remain. in 
operation, and does not prohibit the 
establishing of new tanneries. But 
as a condition precedent to the right 
to establish a new tannery, permis- 
sion therefor must be obtained from 
the city council. In the absence of 
anything to indicate the contrary, it 
must be assumed that the council 
will grant such permission in a 
proper case. We cannot assume that 
any person who desires to establish 
and operate such business at a place 
and in a manner not unduly detri- 
mental to the public will be denied 
such privilege. Defendant concedes 
that the regulations prescribed are 
within the power of the council and 
would be valid if tanneries already 
in operation were not excepted from 
the provisions of the ordinance. 
These establishments being already 
in existence, their location and man- 
ner of operation was already known, 
and a formal application was not 
necessary to advise the council as to 
such facts. All reasonable intend- 
ments must be made in favor of the 
validity of the ordinance. It may 
properly be construed as granting 
permission to maintain tanneries al- 
ready in existence, and as providing 
the manner in which the privilege 
of establishing others may be se- 
cured. We cannot hold that it trans- 
gsresses the constitutional provisions 
invoked by defendant.” State v. Tau- 
pe 126. Minn,, 871,.-372; 1148. NW 

6. Ihicensing butchers see Licenses 
§ 738 text and note 45. 

Ta, Trigg vomDixon, oop Arko 100, 
131 SW 695, AnnCasi912B 509; St. 
meek v. Colter, 12 Minn, 16, 90 AmD 
2 

Regulations as to slaughterhouses 
See supra § 340 


8.. Trige.| v. ‘Dixon, VGA Too). 
131 SW. 695, AnnCas1912B 509. 
: nyo ‘regulations see infra 
9. Trigg y. Dixon, 96 Ark, 199, 


131 SW 695, AnnCas1912B 509. 
Regulation of businesses generally 
see supra § 407. 
10. Regulation of businesses gen- 


erally see supra § 407. 
1l. Ex p. Lacey, 108 Cal. 326, 41 
P 411, 49 AmSR 93, 38 LRA 640. 
Carpet cleaning as a nuisance see 
aay anees [29 Cyc 1169 text and note 
i. 
12. Ex p. Lacey, 108 Cal. 326; 41 
P 411, 49 AmSR 93, 38 LRA 640. 


13. See Cemeteries § 3. 

14. Generally see Census 11 C. J. 
p 70. J 

15. McFarlain v. Jennings, 106 La. 


541, 31 S 62 (in view of the special 


power expressly granted, and the ab- 


sence of legislative provision regard- 
ing enumeration required to enable a 
municipal corporation to enforce a 
grant of power, it is competent: for 
the municipal authorities, by regular 
methods, to ascertain and make pub- 
lic the number of persons resident in 
the municipalities). 
16. See infra XV in 44 C. J. 


17. See infra XVII in 44 C. J, 
18. Generally see Courts 15 C. J. 
p 693. 


Municipal regulation of practice 
and procedure generally see infra § 
543. 


19. La Grande v. La Grande Mu- 
nicipal Ct. (Or.) 251 P 308: 

20. In re Bruno Munro, 1 Alaska 
279. 


Jurisdiction of courts in proceed- 
ings for violation of municipal regu- 
lations see infra § 620 et seq. 

21. La Grande v. La Grande Mu- 
nicipal -<Ct;, .COr.) 250) P 308: 

Appellate jurisdiction of courts in 
proceedings for violation of munici- 
pal regulations see infra § 706 

22. Ex p. Kiburg, 10 Mo. A. 442. 

23. Ex p. Kiburg, supra. 

24. Generally see Crops 17 Cc. J. 
p 378. 

25. Green vy. Savannah, 6 Ga, 1; 
Summerville v. Pressley, 33.8) Gh 56, 
care SE 545, 26 AmSR 659, 8 LRA 

[a] Rule applied.—Rice. 
Savannah, 6 Ga, 1. 

26. Green v. Savannah, supra. 

27. Summerville v. Pressley, 33 S. 
C..56, 11, SH 545,.26, AmSR'’659,.'8 
LRA $54, 

28 Summerville Vv. 
supra. 


Green v. 


Pressley, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


§§ 420-422] 


sonal liberty of the citizen.*® 

[§ 421] $1. Dairies.2° Under delegated power, ex- 
press or implied, municipal corporations may reg- 
ulate dairies.*! But the regulations must be reason- 
able,?2. without discrimination,** and without con- 
flicting with the statutory provisions.*+ In the ex- 
ercise of the power the location of dairies within 
the municipal boundaries may be regulated.*> And 
provisions may be made for their inspection.®¢ A 
regulation which requires, the vendors of dairy prod- 
ucts within the municipal boundaries to submit their 
dairies and dairy herds outside of the municipal 
limits to inspection is not open to the objection 
that it is extraterritorial in its operation.** 

[§ 422] 32. Dancing; Public Dances and Dance 
Halls.28 Public dances and dance halls may be 
proper subjects for regulation by municipal corpora- 
tions,®® sometimes under express authority con- 
ferred by the legislature,*° and such regulations are 
regarded as proper exercise of the police power.*! 
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In the exercise of the power municipal corpora- 
tions may require that dance halls be run by per- 
sons of good character;** may regulate and pre- 
seribe the age of persons there attending ;*® may 
forbid the sale of liquor in dance halls;#* may for- 
bid dancing on Sunday;*® and within reasonable 
limits may regulate or preseribe the opening and 
closing hours of danee halls.*® 

Permits. The corporation may forbid or prohibit 
the operation_of, dance halls without permits*’ ob- 
tained from a designated official or body.*8 The 
erant or refusal of the permit is a matter of dis- 
cretion. 49 The discretion is a legal one®® and 
limited,*t but the courts will not interfere there- 
with in the absence of abuse.®? Under a statute 
making it an offense to give a public dance in a 
municipality without first obtaining a permit from 
the mayor it has been held that such official may 
refuse to do so without giving reasons therefor.®* 

Limitations. Regulations relating to dancing 


29. Ex p. McCarver, 39 Tex. Cr. 
448, 46 SW 936, 73 AmSR 946, 42 
LRA 587. 

[a] Discussion of rule.—‘“‘We un- 
derstand it to be made unlawful for 
any person under 21 years of age to 
go upon the streets after 9 o’clock 
at night, or, more strictly speaking, 
later than fifteen minutes after the 
ringing of what is called the ‘curfew 
bell’ provided for by the ordinance. 
True, some exceptions are made. For 
instance, a person under 21 years of 
age may go upon the streets with his 
parent or guardian, and such person 
can go upon the streets in search of 
the services of a physician, but these 
are the only exceptions. We can well 
imagine a number of other excep- 
tions. Indeed, so numerous do they 
occur to us as that they serve them- 
selves to bring into question the rea- 
sonability of the law. A minor may 
be unavoidably detained away from 
home until after night, yet in passing 
along the streets on his way to his 
home he commits an offense. He 
may be at church or at some social 
gathering in the town, and yet when 
the curfew bell tolls in the midst of 
a sermon or exhortation, he would be 
compelled to leave and hie himself 
to his home, or, if at a social gather- 
ing, he must make his exit in haste. 
He could not be sent by his parents 
to a drugstore, or, for that matter, on 
any errand, save and except for a 
physician. The rule laid down here 
is as rigid as under military law, and 
makes the tolling of the curfew bell 
equivalent to the drum taps of the 
camp. In our opinion, it is an undue 
invasion of the personal liberty of 
the citizen.” Ex p, McCarver, 39 Tex. 
Cr. 448, 451, 46 Sw 936, 73 AmSR 
946, 42 LRA 587. 

30. Food and drinks generally see 
infra § 445. 

Regulation of businesses generally 
see supra § 407. 

81. La.—New Orleans y.. Murat, 
119 La. 1093, 44 S 898. 

Minn.—State y. Nelson, 66 Minn. 
166, 68 NW 1066, 61 AmSR 399, 34 
LRA 318. 

Mo.—St. Louis v. Fischer, 167 Mo. 
654, 67 SW 872, 99 AmSR 614, 64 LRA 
679. 

N, C.—Asheville v. Nettles, 164 N. 
C. 315, 80 SE 236. 

Pa.—-Hill v. Fetherolf, 236 Pa: 70, 
84 A 677; Reading City v. Miller, 45 
Pa. Super. 28. 

Va.—Norfolk v. Flynn, 101 Va, 473, 
44 SE 717, 99 AmSR 918, 62 LRA 771. 

82. State v. Mahner, 43 La, Ann. 
496, 9 S 480. 

Reasonableness of regulations gen- 
erally see supra § 229. 

33. State v. Mahner, 43 La. Ann. 
496, 9 S 480; State v. Elofson, 86 
Minn, 103, 90 NW 309, 


‘the 


34. State v. Elofson, supra. 

35. New Orleans v. Murat, 119 La. 
1093, 1100, 44 S 898. 

“Tt does not require ahiaeiies to be 
brought before us to establish the 
fact that the location of dairies with- 
in the city limits is a matter which 
essentially affects the public health, 
not simply by reason of the manner 
in which the dairies are kept touch- 
ing cleanliness, but also by reason of 
the fact that the milk of cows drink- 
ing water from wells located in in- 
habited portions of the city is, or 
may be, likely to be more or less 
impure.” New Orleans v. Murat, 
supra, 

36. State vy. Nelson, 66 Minn, 166, 
68 NW 1066, 61 AmSR 399, 34 LRA 
318; Asheville v. Nettles, 164 N. C. 
315, 80 SE 236; Hill v. Fetherolf, 236 
Pa. 70, 84 A 677; Reading City v. 
Miller, 45 Pa. Super. 28; Norfolk v. 
Flynn, 101 Va. 473, 44 SE 717, 99 
AmSR 918, 62 LRA 771. 

87. State v. Nelson, 66 Minn. 166, 
68 NW 1066, 61 AmSR 399, 34 LRA 
318; Asheville v. Nettles, 164 N. C. 
315, 80 ‘SH'2386; Hill’ v. Fetherolf, 236 
Pare 0s. O4uere 677: Norfolk v. Flynn, 
101 Va. 473, 44 SE 717, 99 AmSR 918, 
62 LRA 771. 

[a] Reason for, and discussion of, 
rule.—“The manifest purpose of the 
statute under which this ordinance 
was passed was to enable the city 
council to adopt such reasonable po- 
lice regulations as would prevent the 
sale of unwholesome milk within the 
city, and not merely to prevent the 
keeping of unhealthy dairy herds 
within the city limits. 
ter of common knowledge that much 
of the milk sold in a city is produced 
in dairies situated outside the city 
limits. Any police regulations that 
did not provide means for insuring 
the wholesomeness of milk thus 
brought into the city for sale and 
consumption would furnish very in- 
adequate protection to the lives and 
health of the citizens. It is also a 
matter of common knowledge, as well 
as of proof in this case, that the 
wholesomeness of milk cannot always 
be determined by an examination of 
milk itself. To determine 
whether it does or does not contain 
the germs of any contagious or in- 
fectious disease it is necessary to 
inspect the animals which produce 
it. The inspection of dairies or dairy 
herds outside the city limits pro- 
vise ed for by this ordinance applies 

y to those whose milk product it 
is proposed to sell in the city. The 
provisions of the ordinance in that 
regard go only so far as it is reason- 
ably necessary to prevent the milk 
of diseased cows being sold within 
the city. This inspection is wholly 
voluntary on part of the owner of 
the dairy or:dairy herd. If he does 
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not choose to submit to such inspec- 
tion, the result merely is that he or 
the one to whom he furnishes milk 
cannot obtain a license to sell milk 
within the city. The ordinance has 
no extraterritorial operation, and 
there has been no attempt to give it 
any such effect. The only subject 
upon which it operates is the sale 
of milk within the city.” State v. 
Nelson, 66 Minn. 166, 169, 68 NW 
1066, 61 AmSR 399, 34 LRA 318 [quot 
Norfolk v. Flynn, 101 Va. 473, 476, 
44 SE 717, 99 AmSR 918, 62 LRA LAA 

Extraterritorial exercise of munici- 
pal power generally see supra § 233. 

38 Amusements generally see 
supra § 331. 

“Regulation of businesses generally 
see supra § 407. 

39. Conley v. Buffalo, 65 Misc. 102, 
119 NYS 88; Geyer v. Buck, LS NYS 
613; State v. Vanhook, 182 NDECS 831, 
109 SE 65; Mehlos vy. Milwaukee, 156 
Wis, 591, 146 NW 882, 51 LRANS 
1009, AnnCas1915C 1102. 

40. State v. Vanhook, 182 N. G 
831,.109 SE 65. 

41. State Vv. Vanhook, supra. 

42. Conley v. Buffalo, 65 Misc, 102, 
rE NYS 88; Geyer v. Buck, 175 NYS 

43. Conley v. Buffalo, 65 Misc. 102, 
ae NYS 88; Geyer v. Buck, 175 NYS 

44. Conley v. Buffalo, 65 Misc. 102, 
aye NYS 88; Geyer v. Buck, 175 NYS 

Regulation as to sale of liquor gen- 
orally see Intoxicating Liquors §§ 68- 


45. Conley v. Buffalo, 65 Misc. 102, 
ie NYS 88; Geyer v. Buck, LS NYS 

Regulations * as to Sunday observ- 
ance generally see infra § 581 

46. Mehlos v. Milwaukee, 156 Wis, 
591, 146 NW 882, 51 LRANS 1009, 
AnnCas1915C 1102. 

Opening and closing’ hours of busi- 
nesses: generally see supra § 409. 

47. State v. Vanhook, 182 N.C. 
831, 109 SE 65; Mehlos v. Milwaukee, 
156 Wis. 591, 146 NW 882, 51 LRANS 
1009, AnnCas1915C 1102. 

Permits generally see supra § 258. 

48. State v. Vanhook, 182 N. C. 
831, 109 SE 65. 


49. State v. Vanhook, supra. 

50. State v. Vanhook, supra. 

51. State v. Vanhook, ih 

52. State v. Vanhook, 

53. Rowland vy. State, T04 “Oh. St. 


366, 1385 NE 622. 

[a] Reason for, and discussion of, 
rule-—“What principle of the consti- 
tution, state or federal, is violated 
by a denial of such permit it is diffi- 
cult to comprehend. It is not sought 
to restrain the use of property as to 
all dancing, but only as to public 
dances, where all classes of people, 
regardless of morals, health, peace, 
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must be reasonable,°* and not ee hc and must 
not interfere with personal rights.*° An ordinance 
prohibiting dancing in any private or public hall 
or room within a designated distance from any 
building used as a residence after a designated 
hour of the night has been held void as unreason- 
able and arbitrary.®’7 A municipal corporation may 
not prohibit and suppress public dancing on the 
sole ground that an admission fee is charged to the 
danee.58 Ordinances regulating dance halls must 
be definite and certain.°° 

[§ 423] 33. Detectives. Private detectives are 
subject to municipal regulations.®° 

[§ 424] 34. Disorderly Conduct.*t 
sion of disorderly conduct is a proper exercise of 
municipal power.°? A. municipal corporation may 
enact and enforce regulations designed to prevent 
boisterous conduct and loud, unusual, and discordant 
sounds that cause public annoyance or menace the 
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The suppres-' 


§§ 499-495 


poration may prohibit, within reasonable limits, 
the use of premises in such a manner as thus to 
menace the public comfort or welfare.°* Such regu- 
lations must be reasonable®® and must not inter- 
fere with the lawful enjoyment of private prop- 
erty.°° The corporation may prohibit the throw- 
ing of heavy or dangerous articles from upper 
stories of buildings into streets and open spaces 
near them used as public passways.®* It has been 
held uneonstitutional to forbid anyone to associ- 
ate with persons of unsavory or malodorous reputa- 
tion.°® 

[§ 425] 35. Disorderly Houses.°® Disorderly 
houses may become the proper subjects of regula- 
tion by municipal corporations;’° sometimes under 
their general powers as to public safety, welfare, 
health, ete.,74 and sometimes under an express or 
implied grant of power for the purpose.’? The regu- 
lation of such houses may involve the power to pro- 


public comfort and welfare.®* 


or safety, are permitted to assemble, 
hodge podge, and associate together. 
The legislature wisely determined 
that this is a proper matter for the 
head of the local government, the 
mayor, to determine. He -is the 
proper representative of the people, 
chosen by the people, responsible to 
the people, and is no doubt repre- 
sentative of the people so far as the 
public morals, peace, safety, and wel- 
fare are concerned—at least so far as 
they may be affected by public danc- 
ing. ... As to the claim of arbitrary 
discrimination upon the part of the 
mayor we find that it is not sustained 
by the record. The mayor did not 
issue permits to some and refuse 
them to others. The mayor did not 
arbitrarily say that Rowland was an 
unfit or unsuitable person, or that the 
place was unfit or unsuitable for a 
public dance, but held under the stat- 
ute that no public dance should be 
given at the time and place in ques- 
tion. .We are not advised by the 
record as to what the controlling 
reasons were for the mayor’s refusal 
to issue permits at that time or at 
that place for any public dance, and 
the statute does not require him to 
give any reasons either for issuing a 
permit or refusing to issue a permit. 
We are clear that the mayor acted 
within his rights and powers under 
the statutes, and even if there were 
any doubt about it that doubt should 
be resolved in favor of the constitu- 
tionality of the statute and the 
proper exercise of the power vested 
in the mayor thereunder.” Rowland 
v. State, 104 Oh. St. 366, 369, 185 NE 


622. 
54. In re Hall, 50 Cal. A. 786, 791, 
195 P 975. 


“From time immemorial, it has 
been customary in all free countries 
and in most civilized lands for people 
to enjoy themselves in their homes 
by dancing and listening to dance- 
music. Any police measure that 
would hold these amusements legally 
objectionable in themselves would 
destroy one of the purposes for which 
people congregate in large cities—the 
opportunity to meet in social inter- 
course and enjoy the customary 
social pleasures and amusements. 

.. It has never been found wise, 
and it is not legally reasonable, to 
do more than fix such general con- 
ditions to the enjoyment of these 
innocent amusements as are neces- 
sary to the good of the whole com- 
munity.” In re Hall, supra. 

[a] Regulation held not unrea- 
sonable.—Mehlos v. Milwaukee, 156 
Wis. 591, 146 NW 882, 51 LRANS 
1009, AnnCas1915C 1102. 

Reasonableness of regulations gen- 
erally see supra § 229. 


To that end the cor- 


55. In re Hall, 50 Cal. A. 786, 195 
1S Os 

56. In re Hall, supra. 

57. In re Hall, supra. 


58. Jonesville v. 
278, 108 S 481. 

59. Ex p. Williams, 
P 42. 

Definiteness of regulations gener- 
ally see supra § 254. 

60. See Detectives § 2. 

61. Generally see Disorderly Con- 
duct 87 Cr J. p 1215. 

Prostitution see infra § 548. 

Vagrancy see infra § 595. 

62. In re Hall, 50°-Cal: A. 786,.195 
eo toss McCaffrey v. Thomas, 20 Del. 
437, 56 A 382; St. Charles v. Meyer, 
58 Mo. 86; State v. Sherrard, 117 N. 
C.. 716, 23 SE 157; Washington v. 
Frank, 46 N. C. 436. 

[a] A church is not such a public 
place within the jurisdiction of the 
municipal authorities so as to war- 
rant a conviction under a municipal 
ordinance against disorderly conduct 
in public places. Pamoplas v. Mar- 
inos, 98.N. J... 665, 121 A727. 

[b] Regulations held not to apply. 
—Reg. v. Bell, 25 Ont. 272. 

Disorderly houses see infra § 425. 

Protection of morals generally see 
supra § 209, 

63. In _re Hall, 50 Cal. A. 786, 195 
Peo Tops be Charles v. Meyer, 58 Mo. 
ra Washington v.. Frank, 46 N.. C. 
436. 

Elements of disorderly conduct see 
Disorderly Conduct §§ 2-14, 

Prohibiting drunkenness see Drunk- 
ards § 8. 

64. In re Hall, 50 Cal. A. 786, 195 
Pos, 

65. In re Hall, supra. 

Reasonableness of regulations gen- 
erally see supra § 229. 

66. In re Hall, 50 Cal. A. 786, 195 
BioTrs. 

; ne! of property generally see infra 
67. 
L. 234. 
68. Ex p. Smith, 185 Mo. 223, 36 

SW 628, 58 AmSR 576, 33 LRA 606. 

[a] Reason for rule—‘“This ordi- 
nance is now attacked on the ground 
of its unconstitutionality in that it 
invades the right of personal liberty 
by assuming to forbid that any per- 
son should knowingly associate with 
those who have the reputation of 
being thieves, etc. And certainly it 
stands to reason that, if the legis- 
lature, either state or municipal, may 
forbid one to associate with certain 
classes of persons of unsavory or 
malodorous reputations, by the same 
token it may- dictate who the asso- 
ciates of any one may be. But if the 
legislature may dictate who our asso- 
ciates may be, then what becomes of 


Boyd, 161 La. 
(Cal, A.) 240 


Charleston y. Elford, 26 S. C. 


hibit or suppress.** 


The power may include keep- 


the constitutional protection to per- 
sonal liberty, which Blackstone says 
‘consists in the power of locomotion, 
of changing situation, or moving 
one’s person to whatsoever place one’s 
inclination may direct, without im- 
prisonment or restraint, unless by 
due course of law.’ 1 Bl. Comm. 134. 
Obviously, there is no difference in 
point of legal principle between a 
legislative or municipal act which 
forbids certain associations, and one 
which commands certain associations. 
We deny the power of any legislative 
body in this country to choose for 
our citizens whom their associates 
shall be.” Ex p. Smith, 135 Mo. 223, 


227, 36 SW 628, 58 AmSR 576, 32 
LRA 606. 
69. Generally see Disorderly 


Houses 18 C. J. p 1930. 

Disorderly conduct see supra § 424. 

Prostitution see infra § 548. 

70. Ga.—Hudson v. Jennings, 134 
Ga. 373, 67 SE 1037. 

La.—Shreveport v.Price;.142. dua. 
936, 77 S 883; Shreveport v. Roos, 35 
La. Ann. 1010, 
abe C.—State v. Williams, 11 S. C. 

Tenn.—Childress vy. 
Sneed 347. 

Tex.—Davis v. State, 2 Tex. A. 425. 

71. State v. Williams, LIS, Cr 288% 
Childress v. Nashville, 3. Sneed 
(Tenn.) 347. 

72. Ark.—Fisher v. Paragould, 127 
Ark. 268, 192 SW 219. 
porno anes v. Clark, 33 Conn. 

Ida.—Peo. v. Ah Ho, 1 Ida. 691; 
Peo. v. Buchanan, 1 Ida. 681. 

Iowa.—State v. Botkin, 71 Iowa 87, 
32 NW 185, 50 AmR 780; Chariton v. 
Barber, 54 lowa 360, 6 NW 528, 37 
AmR 209. 

La.—Lake Charles v. Isaac, 148 La. 
1096, 88 S 492. 

Mich.—Peo, v. Hanrahan, 75 Mich. 
611, 42 NW 1124, 4 LRA.751 

Mo.—State v. Clarke, 54 Mo, Lipo 
AmR 471. 

Nebr aaron v. State, 37 Nebr. 623, 
56 NW 81 

N. es v. Miller, 38 Hon 82,3 
CodeRep 475. 

N. C.—State v. Webber, 107 Noss 
962, 12 SE 598, 22 AmSR 920. 

Utah.—Ogden City v. McLaughlin, 
5 Utah 387;..16°P 721. 

73. Shreveport v. Price, 142 La. 
936, 77 S 8838; Peo. v. Hanrahan, 75 
Mich. 611, 42 NW 1124, 4 LRA 751. 

[a] The legislature has the con- 
stitutional power to confer upon the 
common council of a city authority 
to prohibit, prevent, and suppress the 
keeping and leasing of houses of ill 
fame, and to restrain, suppress, and 
punish the keepers thereof, and the 
owners and lessors of such premises. 


Nashville, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


§§ 425-427] 


ers,"* inmates,’® and owners’® or lessors™’? of bawdy- 
houses and other places of resort habitually dis- 
orderly.“* Also in the exercise of the power a 
bawdyhouse may be defined as a house of ill fame 
kept or used for the purpose of sexual connection 
and lewdness, whether kept and frequented by one 
female or more.’® But under its general powers 
it also is held that a municipal corporation cannot 
declare that permitting single acts of illicit sexual 
intercourse in a house or.room shall constitute the 
owner or occupant of the room or house the keeper 
of a house of ill fame.*° 

Frequenting disorderly houses may be prohibited 


-under. the power to regulate such houses.®+ 


The employment of minors in houses of prostitu- 
tion may be prohibited.‘ 

' The use of messenger wires in houses of prosti- 
tution by the inmates in furtherance of their busi- 
ness may be prohibited.$* 

Punishment by imprisonment. The municipality 
may not under mere power to suppress declare these 
acts misdemeanors and punishable by imprison- 
ment.®# 

Licenses.°> It has been held that under the power 
to regulate bawdyhouses municipal corporations 
may license them,’* and that the power granted by 
the legislature may operate to repeal a statute pro- 
hibiting them when it is the intention of the leg- 
islature to do so.8* 

Segregation. In the exercise of their police power 


Peo. v. Hanrahan, 75 Mich. 611, 42)! policy.—‘‘The language of the char- 
ter is, that the city shall have power 
‘regulate or 


NW 1124, 4 LRA 751. 

74. Shreveport v. Roos, 35 la.| to 
Ann. 1010; Peo. v. Hanrahan, 75 Mich. | houses.’ ... It 
611, 42 NW 1124, 4 LRA’ 751; Peo. v.| ordinance is 
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in subversion of the 


[43 C.J.] 365 
municipal corporations may prohibit bawdyhouses 
except in defined districts,**> and may prescribe 
limits outside of which bawds shall not reside.®? 
The corporation may segregate houses of prostitu- 
tion occupied by white women from those occupied 
by colored women, by assigning certain districts to 
each.°° 

Evidence as to what constitutes disorderly houses. 
It has been held that authority to suppress bawdy- 
houses does not include the power to provide that 
circumstances from which it may reasonably be 
inferred that any house is frequented by disorderly 
persons, or persons of notoriously bad character, 
shall be sufficient to establish that such house is 
a disorderly house or house of ill fame. 

[§ 426] 36. Distribution of Pamphlets and Cir- 
culars.°? It is within the powers of municipal cor- 
porations to regulate or prohibit the throwing, cast- 
ing, or distributing in or upon any of the streets, 
avenues, or public places or in front yards or stoops 
any handbills, circulars, cards, or other advertis- 
ing matter.°® Under such ordinance the mere act 
of distribution makes the offense complete,®* but 
there must be a distribution on a public street or 
other public place denoted for the ordinance to be 
violated.°® Distribution of a single pamphlet is 
not a violation of the ordinance.®® Such ordinances 
must be reasonable.®* 

[§ 427] 387. Drains.°* Matters relating to the 
power of municipal corporations over drains located 


Sw 914. 
[a] Well-considered case. — “The 
suppress bawdy | principle here announced was applied 
said, that thiS|by the Supreme Courts of Louisiana 


and of the United States, in the well- 


Miller, 38 Hun (N. Y.) 82, 3 CodeRep 
475; State v. Williams, 11 S. C. 288. 

75. Fisher v. Paragould, 127 Ark. 
268, 192 SW 219; Perry v.-State, 37 
Nebr., 628, 56. NW-315; Peo. v. Miller, 
38 Hun (N. Y.) 82, 3 CodeRep 475. 

Prostitution see infra § 548. 

76. Peo. v. Hanrahan, 75 Mich. 611, 
42 NW 1124, 4 LRA 751; Childress v. 
Nashville, 8 Sneed (Tenn.) 347. 

77. Peo. v. Hanrahan, 75 Mich. 611, 
42 NW 1124, 4 LRA 751. 

78. State v. Botkin, 71 Iowa 87, 
32 NW 185, 60 AmR 780. 

79. Fisher v. Paragould, 127 Ark. 
268, 192 SW 219. : 

“Bawdyhouse’” defined generally 
see Disorderly Houses § 20. 


Prohibiting lewdness see infra § 
493. 
80. State v. Webber, 107 N. C. 962, 


12 SE 598, 22 AmSR 920. 

Immoral use of disorderly houses 
generally see Disorderly Houses §§ 
14-17. 

81. Fisher v. Paragould, 127 Ark. 
268, 192 SW 219. 

Frequenting disorderly houses gen- 
erally see Disorderly Houses §§ 45—- 
47. 

gz. Andrieux v. Butte, 44 Mont, 
557, 121 P 291, AnnCas1913B 712. 

[a] The consent of a parent or 
guardian of a minor, that the minor 
may be employed in a house of prosti- 
tution, does not make the employ- 
ment lawful. Andrieux v. Butte, 44 
Mont. 557, 121 P 291, AnnCas1913B 
We 
Regulations as to employment of 
children generally see Infants § 16. 

Protecting morals of minors gener- 

ee infra § 
or Andrieux v. Butte, 44 Mont. 
557, 121 P 291, AnnCas1913B 712. 

g4. Chariton v. Barber, 54 Iowa 
360, 6 NW 528, 37 AmR 209. 

85. Licensing power of municipal 
corporations generally see Licenses 


16-30. 
SS 6. State v. Clarke, 54 Mo, 17, 14 
AmR 471. 

[a] Licensing not against public 


common law—contrary to the general 
law of the State—against public 
policy—and of immoral tendency. 
... The Legislature have a right to 
change the common law—it has a 
right to allow the legislative au- 
thorities of St. Louis to regulate the 
subject now under consideration dif- 
ferently from what it is in the other 
portions of the State. It is a naked 
assumption to say, that any matter 
allowed by the Legislature is against 
public policy. The best indication 
of public policy is to be found in the 
enactments of our Legislature. To 
say that such a law is of immoral 
tendency is disrespectful to the 
Legislature, who no doubt designed 
to promote morality, and it is alto- 
gether unwarranted to suppose that 
the object of the law or the ordi- 
nance is. for any purpose but to pro- 
mote the morals and health of the 
citizens. Whether the ordinance in 
question is calculated to promote the 
object, is a question with which the 
courts have no concern. With the 
expediency, or propriety, or wisdom, 
of a legislative enactment, we have 
nothing to do. If a constitutional 
right is infringed, the courts are 
open to afford redress. We have no 
opinion, and therefore express none, 
about the expediency of this ordi- 
nance. Arguments on that point 
should be addressed to the State or 
city—Legislature. It would be a 
novel exercise of judicial power to 
pass on the expediency of legislative 
enactments—a matter outside of the 
province of courts of justice. The 
only question we have to decide is, 
whether the power existed to make 
the law, and we think that the Legis- 


lature granted this power.” State vy. 
Clarke, 54 Mo, 17, 38, 36, 14 AmR 
471. 


87. State v, Clarke, supra, 

License as a defense in prosecu- 
tion for keeping disorderly house see 
Disorderly Houses § 50. 

ss. L’Hote v. New Orleans, 177 U. 
S.2 587, 20 SCt. 788, 44 L. ed. 899; 


Hatcher v. Dallas, (Tex. Civ. A;) 133: 


considered case of L’Hote v. New 
Orleans, 51 La. Ann. 93, 24 S 608, 44 
DRA 90 Lato, Us gS. oS gm Se eeeU 
SCt 788, 44 L. ed. 899]—a case in 
which, like the present, the power 
of the city of New Orleans, by ordi- 
nance to assign the limits beyond or 
outside of which houses of prostitu- 
tion should not be permitted, was 
involved. In that case, Mr. Justice 
Brewer, speaking for the Supreme 
Court of the United  Statesi# #2 
[states] that one of the difficult 
social problems of the day is what 
shall be done in respect to those 
vocations which minister to and: feed 
upon human weaknesses, appetites, 
and passions, and that such vocations 
affect directly the public health and 
morals, and that their management 
comes directly within the scope of 
what is known as the police power.” 
Hatcher v. Dallas, (Tex. Civ. A.) 133 
SW 914, 918. 

89. Hatcher v. Dallas, supra. 

90. New Orleans y. Miller, 142 La. 
596, 76S 596. 

91. State v. Webber, 107 N. C. 962, 
12 SE 598, 22 AmSR 920. 

92. Regulation of billboards and 
signs see Supra § 348. 

93. Coughlin v. Sullivan, 100 N. J. 
L. 42, 126 A 177; Peo. v. Horwitz, 
140 NYS 437, :27 N.Y. Cr.: 237. 

Peo. v. Horwitz, supra. 

Peo. v. Horwitz, supra. 
Coughlin v. Sullivan, 100 N, J. 
126 PAT 

Coughlin v. Sullivan, supra. 

{a] Distribution in  stores.—An 
ordinance prohibiting the distribu- 
tion of circulars, pamphlets, etc., in 
public places, in a manner calculated 
to litter the streets, if deemed to 
prohibit such distribution in stores, 
is deemed unreasonable to that ex- 
tent, as having no relation to the evil 
aimed at. Coughlin v. Sullivan, 160 
N. J. L.. 42, 126 A 177. 

Reasonableness of reguiations gen- 
erally see supra § 229. 

98. Generally see Drains 19 C. J. 
Psb99s. thes } 
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within municipal boundaries are treated herein- | 
after.°° . 

[§ 428] 38. Druggists. Within reasonable limits 
municipal corporations may regulate and control the 
occupation or business of druggists.* 

[§ 429] 39. Drunkards.? The power of municipal 
corporations to regulate public drunkenness or 1n- 
toxieation already has been discussed in this work.? 

[§ 430] 40. Dry Cleaning.t The dry cleaning busi- 
ness may be a proper subject of municipal regu- 
lation. While the power of municipal corpora- 
tions to regulate such business is not an inherent 
one, it may be implied from powers expressly . 
granted,’ but it must be reasonably necessary to 
make effective a power expressly granted.6 Ordi- 
narily, the power may be enjoyed as an incident 
to the general police powers of municipal corpora- 
tions,? and more particularly it is enjoyed as an 
incident to the municipal police power for protec- 
tion from fires.1° The power must be exercised 
reasonably,’ and the regulations enacted in the 
exercise of the power must tend to promote the 
public health, safety, or welfare? But the courts 
will not interfere with the exercise of the power 
unless in clear cases of abuse.1? And where there 
is room for a reasonable difference of opinion on 
the question as to the reasonableness of the regu- 
lation, the court will not declare such regulation 
invalid,‘+ even. though the correctness of the legis- 
lative judgment of the municipal governing body 
may be doubtful.t® 

Conflict with statutes.1° The municipal power to 
regulate dry cleaning establishments is not re- 
stricted by the provisions of a statute giving certain 
powers to a designated state fire official in regard 
to buildings whose conditions might be inflam- 
mable.!” ; 


99. See infra XVIII in 44 C. J. 
1. See Druggists § 4. 


other lines 
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of business.” 
Shampay Karpet Kleaners v. Chicago, 


[§ 431] 41. Electricity. The general powers of 
municipal corporations in regard to the regulation 
and control of electric businesses,'® as well as the 
regulation of rates and charges for electricity,’® are 
treated under another title. The power of municipal 
corporations to establish and operate electric plants, 
and the powers incidental thereto, are treated here- 
inafter.2° A municipal corporation may regulate 
the establishment and maintenance of all electric 
poles and wires within the municipal boundaries.*+ 
It, under its police power, may regulate and super- 
vise the installation of all electrical apparatus inside 
or outside of any building within its limits;?? it may 
require permits for such installation,?* and the pay- 
ment of fees for the inspection of the work.** In 
the exercise of its police powers a municipal cor- 
poration may provide for the official inspection and 
test of all electric meters before their installation,”® 
and this authority carries with it the right to im- 
pose reasonable charges for the making of such in- 
spection and tests.2° An ordinance providing that 
no owner of property can connect a current of elec- 
tricity with any system of wiring for light or power 
without a written permit from a designated official 
has been held invalid as not within the authorized 
powers of the corporation.?? 

[§ 432] .42. Elevators. A municipal corporation 
may regulate the qualifications of elevator oper- 
ators.2® It may require that elevators be con- 
structed or maintained so as to protect the safety 
of their operation.?® 

[§ 433] 43. Employment Agencies.*° In the ab- 
sence of express delegation of power or power 
necessarily implied from that granted, municipal 
corporations have no power to regulate or control 
private employment agencies.*t | And they may not, 
under the guise of their police power, regulate em- 


Klever | rem, 41 Okl. 735, 139 P 830,51 LRANS 
1082; Pioneer Tel., etc., Co.-v. State, 


2. Suppression of disorderly con- 
duct see supra § 424. 

3. See Drunkards § 8. 

Municipal regulation of intoxicat- 
ing liquor see Intoxicating Liquors 
§§ 68-80. 

4. Regulation of businesses gen- 
erally see supra § 407. 

5. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; Mildner v. Cincinnati, 8 OhNP 
NS 339. 

6. Klever Shampay Karpet Klean- 


ers v. Chicago, 323 Ill. 368, 154 NE 
131: 

Inherent powers generally see 
supra § 188. 


7. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131. 

Implied 
supra § 190. 

8. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NB 
131. 

Express powers generally see supra 
§ 189. 

9. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 

1 | a 


powers generally see 


131. 

Police powers generally see supra 
§§ 200-211. 

10. Kiever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131,11338, fn 

“The powers conferred on munici- 
palities ... to prevent fires and to 
regulate the construction of build- 
ings and the handling and storage 
of inflammable materials would au- 
thorize the passage of the dry clean- 
ing ordinance, 
and conduct of that business created 
greater dangers of fire than the stor- 
age and handling of those liquids in 


if the establishment | 


supra. 
% dah regulations see infra §§ 439-— 
43. 

11. Klever Shampay Karpet Klean- 
i v. Chicago, 323 Ill. 368, 154 NE 

fa] Bule applied.—An ordinance, 
in so far as it requires that buildings 
used for dry cleaning businesses 
should be detached fifty feet from 
any other building, is invalid as un- 
reasonable. Klever Shampay Karpet 
Kleaners v, Chicago, 323 Ill. 368, 154 
NE 131, 

Reasonableness of regulations gen- 
erally see supra § 229. 

12. Klever Shampay Karpet Klean- 
v. Chicago, 323 Ill. 868, 154 NE 

Object of regulation generally see 
supra § 228. 

13. Klever Shampay Karpet Klean- 
ae v. Chicago, 323 Ill. 368, 154 NE 

Judicial supervision generally see 
supra §§ 811-326. 

14. Klever Shampay Karpet Klean- 
sir v. Chicago, 323 Ill. 368, 154 NE 

15. Klever Shampay Karpet Klean- 
ers v. Chicago, supra. 


16. Generally see supra § 219. 

17. Mildner vy. Cincinnati, 8 OhNP 
NS 339. 

18. See Electricity §§ 23-27. 

19. See Electricity § 26. 


Regulation of rates of public utili- 
ties generally see infra §§ 554-561. 

20. See infra §§ 551, 552; and also 
infra XVII and XVIII in 44 C, J. 

21. Michigan Tel. Co. v. Benton 
Harbor, 121 Mich. 512, 80 NW 386, 47 
LRA 104; Duncan Electric, etc., Co. 
vy. Duncan, 64 Okl, 211, 166 P 1048; 
Norman Milling, etc., Co. v.- Bethu- 


33 Okl. 724, 127 P 1073; Bartlesville 
Electric Light Co. v. Interurban R. 
Co., 26 Okl. 453, 109 P 228, 29 LRANS 
77; State v. Sheboygan, 111 Wis. 23, 
86 NW 657. 

Electric poles in streets and high- 
ways see Electricity § 25, 

22... Ex.p.,Cramer, 62, Tex. Cr.a1; 


136 SW 61, 36 LRANS 78, AnnCas 
1913€ 588. 
23. Ex p. Cramer, supra. 


24. Ex p. Cramer, supra. 

25. Manila v. Manila Electric R., 
etc., Co.,.23 Philippine 547, 

26. Manila v. Manila Electric R., 
etc,,, Co.. supra, 

27. Cawley v. Northern Waste Co., 
239 Mass. 540, 132 NE 365. 

28. Modern Order of Pretorians vy, 
Nelson, (Tex. Civ. A.) 162, SW 17: 

29. Indianapolis Abattoir Co.. v. 
Neidlinger, 174 Ind. 400, 92 NE 169; 
New York v.° Williams, 15 N.” Y, 


502. 

[a] Rule applied.—(1) Regulation 
requiring all elevators inside all 
stores to be inclosed. New York v. 
Williams, 15 N. Y. 502... (2) Regula- 
tion reduiring that every elevator car 
or cable hoist should run on guides 
to be provided with a safety device 
to prevent the car from falling in 
case the cable breaks. Indianapolis 
Abattoir Co. v. Neidlinger, 174 Ind. 
400, 92 NE 169, 

Aye See also Master and Servant 

Licensing employment agencies 
generally see Licenses. § 74. 

Regulation of businesses generally 
see supra § 229. 

$1. Interstate Business Exch. 
Corp. v. Denver, 68 Colo. 318, 190 P 
508; Clark Teachers’ Agency v. .Chi- 
cago, 220 Ill. A. 319. 


SN ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


'§§ 433-436] 


ployment agencies so as to deprive them of their 
freedom to contract with their customers.®? | 

[§ 434] 44. Explosives.*® Under its general 
powers as to public safety, welfare, health, ete.,°4 
or under an express or implied grant of power for 
the purpose,®° a municipal corporation may regu- 
late the keeping, using, and selling of explosives, 
etc., within its corporate limits.*¢ It may provide 
for the examination and inspection of places,®? in- 
strumentalities,** and methods*® of storing. It may 
prescribe the maximum quantity of gunpowder, 
dynamite, nitroglycerin, hay, excelsior, or other com- 
bustible or inflammable material whieh may be 
stored in one place or kept in one house within 
the municipal boundaries.*° It may require that 
the tanks for storage of kerosene and gasoline there- 
for shall be placed on the ground.*! But the regu- 
lations must be reasonable? The corporation 
cannot absolutely prohibit the use of gasoline, naph- 
tha, ete.,4° but as to some explosives it may have 
the absolute power to prohibit their storage and 
transportation within the municipal limits.44 The 
drilling of oil wells within the municipal bound- 
aries, if it enelangers the lives and property of the 
inhabitants, may be prohibited.*® 

Permits. Municipal corporations may require 


that permits be obtained for the keeping or use of 


explosives.*® The grant or refusal of such permits 
cannot be left to arbitrary discretion.47 Subject 
to the rules covering the revocation of permits gen- 
erally,** a permit for the storage of explosives may 
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subsequently be revoked.4®9 An ordinance granting 
permission for such storage by a particular person 
is repealed by a subsequent general ordinance, ap- 
plicable to all persons alike, prohibiting such stor- 
age? It has been held that the official or board 
clothed with the authority to issue or grant the 
permit for the keeping of explosives may insist on 
new requirements not inconsistent with the terms - 
of the ordinance, as a prerequisite to the renewal 
of the permit, when riper experience and added 
knowledge suggest newer safeguards for the pro- 
tection of the public! _ : 

Fire crackers. The prohibition of the explosion 
of fire crackers without the written consent of a 
designated official or board has been held to be 
within the police power of municipal corporations.** 

[§ 435] 45. False Pretense.°* A statute authoriz- 
ing municipal corporations to suppress disorderly 
houses, gambling houses, lotteries, ‘‘and all fraudu- 
lent devices and practices for the purpose of gain- 
ing or obtaining money or property,’’ ete., does not 
authorize a municipal corporation to pass an ordi- 
nance making it an offense to obtain money or 
property from another by mediumship, palmistry, 
card reading, astrology, or fortune telling, -ete., the 
words ‘‘all fraudulent devices and practices’’ be- 
ing confined to the kind of devices previously men- 
tioned involving the element of chance.** 

[§ 436] 46. Federal Matters.°° A municipal cor- 
poration cannot deal or interfere with matters of 
federal cognizance;°® for instance, it cannot inter- 
ij 


32. Wilson vy. Denver, 65 Colo. 484, 
178 P 17 [foll Interstate Business 
Exch. Corp. v. Denver, 68 Colo. 318, 
190 P 508]. 

33. Generally see Explosives 25 
Catap. £80: 

Regulations as to: : 

Blasting see supra § 349. 
Buildings generally see supra § 357. 
Weapons see infra § 600. 

34. Cal.—Ex p. Cheney, 90 Cal, 
61.7,627 P 436. 
peer MGI eaS v. Augusta, 4 Ga. 

1ll.—Klever Shampay Karpet Klean- 
4 v. Chicago, 323 Ill. 368, 154 NE 

31. 
pea iereoes vy. Dudley, 26 NE 
184. 

La.—Waters Pierce Oil Co. v. New 
Iberia, 47 La. Ann. 863, 17 S 343. 

Mass.—Com. v. Parks, 155 Mass. 
531, 30 NE 174. 

Mo.—St. Louis v. Vert, 84 Mo. 204. 

85. Washington v. Eaton, 29 F. 
Cas. Nol 17,228, 4 Cranch .CwCe 352% 
Klever Shampay Karpet Kleaners v. 
Chicago, 323 Ill. 368, 154 NE 131; 
Cottonwood Falls v. Smith, 36 Kan. 
401, 13 P 576; Scranton v. Jermyn Oil 
Co., 5 LancLRev (Pa.) 277. 

36. U. S.—Union Oil Co. v. Port- 
land, 198 Fed. 441. 

Ark.—Pierce Oil Corp. v. Hope, 127 
Ark. 38, 191 SW 405, AnnCasi1918E 
143. 

Cal.—Ex p. Cheney, 90 Cal. 617, 27 
Py436i 

Ga.—Frederick v. Augusta, 5 Ga. 
561; Williams v. Augusta, 4 Ga. 509; 
Killebrew v. Wrightsville, 18 Ga, A. 
16, 88 SE 708. 

Tll.—K lever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; Spiegler v. Chicago, 216 Ill. 114, 
74 NE 718. 


Ind.—Richmond y. Dudley, 26 NE 
184. ; 
Kan.—Cities Service Oil Co. v. 


Marysville, 117 Kan. 514, 231 P 1031. 
» La.—Crowley v. Ellsworth, 114 La. 
308, 28 S 199, 108 AmSR 353, 69 LRA 
276. 

Mass.—Com. v. Parks, 155 Mass. 
531, 30 NE 174. 

Mo.—St. Louis v. Vert, 84 Mo. 204. 

N. Y.—Larkin Co., Inc. v. Schwab, 


242 UN.1SY: 33050 151 ANE 6275 Reon v. 
Murray, 175 N. Y¥. 479, 67 NE 1087 
[aff 76 App. Div. 118, 78 NYS. 721 
(rev 37 Mise. 687, 76 NYS 373) ]. 

N. C.—Gulf Refining Co. v. McKer- 
nan, 179 N, C. 314, 102. SE 505. 

Oh.—Hays v. St. Marys, 55 Oh. St. 
197, 44 NE 924; Walter v. Bowling 
Green, 26 Oh. Cir. Ct. 756. 

Pa.—Manorville vy. Flenner, 286 Pa. 
103, 133 A 380; Scranton v. Jermyn 
Oil Co., 5 LancLRev 277. + 

R. I.—Cruise, ete., Constr. Co. v. 
Lincoln, 42 R. I. 408, 108 A 419. 

Va.—Davenport v. Richmond City, 
81 Va. 636, 59 AmR 694. 

Ont.—Rex v. McGregor, 4 Ont. L. 
198, 1 OntWR 358. 

37. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
kd, 

38. Klever Shampay Karpet Klean- 
ers.v. Chicago, supra. 

39. Klever Shampay Karpet Klean- 
ers y. Chicago, supra. 

40. U. S.—Hazard Powder Co. v. 
Volger, 58 Fed. 152, 7 CCA 130. 

Cal.—Dobbins v. Los Angeles, 139 
Cal. 179, 72 B.970, 96 AmSR 95; Har- 
ley v. Heyl, 2 Cal. 477. 

Ga.—Frederick v. Augusta, 5 Ga. 
561; Williams v. Augusta, 4 Ga. 509. 

Ill.—Standard Oil Co. vy. Danville, 
199 Ill. 50, 64 NE 1110; Laflin, etc., 
Powder Co, v. Tearney, 131 Ill], 322, 
23 NE 289,-19 AmSR 34,-7 LRA .262; 
Wright v. Chicago, etc., R, Co., 27 Ill. 
A, 200. 

Ind.—Richmond y. Dudley, 26 NE 
184; Clark v. South Bend, 85 Ind, 276, 
44 AmR 13. 

La.—Waters: Pierce Oil Co. v. New 
Iberia, 47 La. Ann, 863, 17 S 343. 

Mo.—Centralia v. Smith, 103 Mo. A. 
438, 77 SW 488. 

Mont.—Cameron v. Kenyon-Connell 
Commercial Co., 22 Mont. 312, 56 P 
358, 74 AmSR 602, 44 LRA 508. 

N. Y.—Larkin Co., Ine. v. Schwab, 
242 N. Y. 3830, 151 NE. 6387; Metro- 
politan Bd. of Health v. Schmades, 3 
Daly 282. 

Oh,—Cotter v. Doty, 5 Oh. 393. 

Pa.—Manorville v. Flenner, 286 Pa. 
108, 133 A380; Scranton v.. Jermyn 
Oil Co., 5 LancLRev 277. 

Gasoline filling stations see infra 


§ 459. 

41. Cities Service Oil Co. v. Marys- © 
ville, 117 Kan. 514, 231 P 1031. 

42. Standard Oil Co. v. Birming- 
ham, 202 Ala. 97, 79 S 489; Klever 
Shampay Karpet Kleaners v. Chicago, 
323 I1]..368, 154 NE 131; Manorville 
v. Flenner, 286 Pa. 103, 133 A 30. 

Reasonableness of regulations gen- 
erally see supra § 229. 

43. Standard Oil Co. v. Birming- 
ham, 202° Ala.”.97, 79'S 489. 

Prohibitory regulations generally 
see supra § 250. 

44. Walter v. Bowling Green, 26 
Oh? Cin iCt. 7756: 

45. Agnew v. Washington Bor- 
ough, 7 Pa. Co. 180. 

46. See cases infra notes 47—51. 

Permits generally see supra § 258. 

47. Richmond v. Dudley, 129 Ind. 
112, 28 NE 312, 28 AmSR 180, 13 LRA 


587, 
48. See supra § 266. 
49. Davenport v. Richmond City, 


81 Va. 636, 59 AmR 694. 

50. Crowley v. Ellsworth, 114 La. 
308, 38 S 199, 108 AmSR 353, 69 LRA 
276. 

51. Peo. v. Walsh, 119 Misc. 510, 
196 NYS 5386. 

52. Centralia v. Smith, 103 Mo, A. 
438, 77 SW 488. 

Regulations as to weapons see in- 


fra § 600. 

53. Generally see False Pretenses 
§ 582. 

54; Chicago v. Ross, 257 Ill. 76, 


100 NE 159, 48 LRANS 205. 

Fraud in the sale of articles of 
food see infra § 451. 

55. Constitutional limitations gen- 
erally see supra §§ 226, 227. 

56. U. S.—Moran v. New Orleans, 
112 U.S. 69, 5 SCt 38> 284. .eds G53; 

Fla.—Cason v. Quinby, 60 Fla. 34, 


53. S TAL. 

Mo.—Taft v. Shaw, 284 Mo. 531, 
225 SW 457. 

Okl.—Baxter v. Thomas, 4 Okl. 605, 
46 P 479. 


Or.—Bachelors’ Club v. Woodburn, 
60 Or. 331,129 P-339; ‘ 

[a] Rule applied.—Ordinance de- 
nouncing sedition, sabotage, incen- 
diarism. Taft v. Shaw, 284 Mo, 5e1, 
225 SW 457. 
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fere with interstate commerce.®? 
[§ 437] 47. Fences.°® 


or maintenance of fences.*®° 
[§ 438] 48. Ferries.* 


Under its power to regu- 
late the keeping and use of property®? a municipal 
corporation may regulate the construction, erection, 


Municipal corporations, 
under delegated authority, may authorize the estab- 
‘lishment of ferries,®? and may control or regulate 
their maintenance and operation.®? 
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In the exercise 


fires:®® 


[§ 439] 49. Fire Regulations*‘—a. In General. 


57. 
58. 
p 10138. 

59. See infra § 547. 

60. Jackson v. Miller, 69 N. J. Ea. 
182, 60 A 1019. 

[a] Prohibiting the building of a 
fence along the side of any railroad 
within that part of the city which is 
laid out in lots and blocks and de- 
claring that any such fence so built 
will be a nuisance is void. Grossman 
v. Oakland, 30 Or. 478, 41 P 5, 60 
AmSR 832, 36 LRA 593. 

[b] A fence, constituting a nui- 
Samce per se, might be removed by 
borough authorities under the powers 
conferred on them by the general 
borough law. Bower v. Watsontown 
Borough, 11 Pa. Co. 110. 

61. Regulations as to navigation 
fenerally see infra § 462. 

Regulation of businesses generally 
See supra § 407. 

62. See Ferries § 7. 

63. See Ferries § 46. 

64 Building regulations generally 
see supra § 357. 

Explosives see supra § 434. 

65. U. S.—Heerdt v. Portland, 8 F. 
(2d) 871. 

Ala.—Tannenbaum y. Rehm, 152 
Ala. 494, 44 S 532, 126 AmSR 52, 11 
LRANS 700. 

Cal.— Ex p. Quong Wo, 161 Cal. 220, 
118 P 714; McCloskey v. Kreling, 76 
Cal. 511, ig P 433; Ex p. Fiske, 72 
Cal. 125, 13 P 310; Maguire v. Rear- 
don, 41 Cal. A. 596, 183 P 303; In re 
Newell, 2 Cal. A. 767, 84 P 226. 

Conn.—Crofut v. Danbury, 65 Conn. 
204, 32 A 365; Hine v. New Haven, 40 
Conn. 478. 

Ga.—Brigham v. Dublin, 152 Ga. 
167, 108 SE 532; Ford v. Thralkill, 84 
Ga. 169, 10 SE 600. 

Ida. — Beem v. Davis, 31 Ida. 730, 
PTS Ps9592 

Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; Chicago v. Washingtonian Home, 
289 Ill. 206, 124 NE 416, 6 ALR 1584; 
Williams v. Chicago, 266 Ill. 267, 107 
NE 599, AnnCas1916B 514; Chicago v. 
Mandel, 264 Ill. 206, 106 NE 181; 
Chicago v. Ripley, 249 Ill. 466, 94 NE 


See infra § 489. 
Generally see Fences 25 C. J. 


931, 34 LRANS 1186, AnnCas1912A 
160; Meltzer v. Chicago, 152 Ill. A. 
Ee Marion v. Robertson, 84 Ill. A, 


Ind.—Kaufman y. Stein, 138 Ind. 
49, 37 NE 333, 46 AmSR 368; Craw- 
fordsville v. Braden, 130 Ind. 149, 28 
NE 849, 30 AmSR 214, 14 LRA 268; 
Mt. Vernon First Nat. Bank v. Sarlls, 
129 Ind. 201, 28 NE 434, 28 AmSR 185, 
13 LRA 481; Hasty v. Huntington, 
105 Ind. 540, 5 NE 559; Clark v. South 
Bend, 85 Ind. 276, 44 AmR 13; Lipnik 
v. Ehalt, 76 Ind. A. 390, 132 NE 410. 

Ind. T.—Ironside v. Vinita, 6 Ind. 
T. 485, 98 SW 167. 

Iowa.—Shenandoah v. Raplogle, 198 
Iowa 423, 199 NW 418; Lemmon v. 
Guthrie Genter, 113 Iowa 36, 84 NW 
986, 86 AmSR 361. 

Ky.—Monticello v. Bates, 169 Ky. 
258, 183 SW 555; O’Bryan v. Highland 
Apartment Co., 128 Ky. 282, 108 SW 
257, 838 Kyl 349, 15 LRANS 419; Til- 
ford v. Belknap, 126 Ky. 244, 103 SW 
289, 31 KyL 662, 11 LRANS 708. 

La.—State v. O’Neil, 49 La. Ann. 
1171, 22 S 352; Monroe v. Hoffman, 29 
La. Ann. 651, 29 AmR 345. 


Me.—Lewiston y. Grant, 120 Me. 


194, 113 A 181; Wadleigh v. Gilman, 
12 Me. 403, 28 AmD 188. 

Md.—Cochran v. Preston, 108 Md. 
2202-70 AY 173, 129 AmSR 432, 23 
LRANS 1163, 15 AnnCas 1048; Cam- 
bridge v. Cambridge Water Co., 99 
Md. 501, 58 A 442, 2 AnnCas 3112 

Mass.—Storer v. Downey, 215 Mass. 
278, 102 NE 821; Com. yv. Maletsky, 
203 Mass. 241, 89 NE 245, 24 LRANS 
1168; Salem v. Maynes, 123 Mass. 372. 

Mich.—Harrigan, etce., Co. v. Bur- 
ton, 224 Mich. 564, 195 NW 60, 83 
ALR 142; Micks v. Mason, 145 Mich. 
212, 108 NW 707. 

Minn.—St. James Commercial Club 
v. Chicago, ete., R. Co., 142 Minn. 169, 
171 NW 312. 

Miss.—Alexander v. Greenville, 54 
Miss. 659. 

Mo.—St. Louis v. Warren Commn., 
etc., Co., 226 Mo. 148, 126 SW 166. 

N. J._-Neumann v. Hoboken, 82 N. 
SF TGR HQT SAAS 2 VAS BETS Manning Vv. 
Hague, (Sup.) 128 A 375; Montclair 
v. Amend, (Sup.) 68 A 1067; Jackson 
v. Miller, 69 N. J. Eq. 182, 60 A 1019. 

N. Y.—Peo. v. Miller, 161 App. Div. 
138, 146 NYS 403; Troy v. Winters, 2 
Hun 63, 4 Thomps. & C, 256; Brunner 
v. Downs, 17 NYS 633. 

N. C.—State v. Lawing, 164 N. C. 
492, 80 SE 69, 51 LRANS 62; State v. 
Johnson, 114 N.C. 846, 19 SE 599. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

Oh.—Tenbusch Realty Co. v. Vorce, 
29' Oh. Cir. -Ct. 145. 

Or.—State v. Ringold, 102 Or. 401, 


202) P 734. 

Pa.—Douglass v. Com., 2 Rawle 
262. 

Philippine.—Fabie v. Manila, 21 
Philippine 486. 

Tenn.—Knoxville v. Bird, 12 Lea 


121, 49 AmR 326. 

Tex.—Crossman v. Galveston, (Civ. 
A.) 204 SW 128; Brenham v. Holle, 
(Civ. A.) 153 SW 345; Chimene v. 
Baker, 32) Tex. Civ. A. 520, 75 SW 
330; Ex p. Wernet, 101 Tex. Cr. 417, 
27.5..S W.1029; Exp. Cain, 56. Tex. Cr. 
538, 120 SW 999; Ex p. Morris, 56 
Tex. Cr. 533, 120 ‘SW 100'7; 

Utah.—Eureka City v. Wilson, 15 
Utah 67, 48 P 150, 62 AmSR 904. 

Va..-Roanoke Vv. Bolling, 101 Va. 
182, 43 SH 343. 

Wash.—Behrend v. Pe Bll, 136 
Wash. 364, 240 P 12; De Von v. Oro- 
ville, 120 Wash. 317, 207 P 231; Bax- 
ter v. Seattle, 8 Wash. 352, 28 P 587. 

W. Va.— Harris y. Poulton, 99 W. 
Va. 20, 127 SE 647, 40 ALR 3384. 

Alta.—Rex v. Chisholm, 15 WestLR 
650. 

Man.—Rex v. Nunn, 15 Man. 288. 

Ont.—Reg. v. Webster, 16 Ont. 187. 

[a] “A quaint statement of the 
rule is that found in Bacon’s Abridg- 
ment; it reads thus: ‘So if a by-law 
be made in London, that none shall 
make a hot-press, nor use it within 
the city, under the penalty of £10, 
for the making thereof, and £5 for 
the use thereof, this is a good by- 
law; because the use of those presses 
is dangerous with regard to fire, and 
also deceitful, inasmuch as_ they 
make clothes and stuff look better to 
the eye than in truth they are.” 2 
Abridg. 147.” Clark v. South Bend, 
85 Ind. 276, 44 AmR 18. 

66. Monroe v. Hoffman, 29 La. 
Ann. 651, 652, 29 AmR 345; Ingersoll 
v. South Orange, (N. J. Sup.) 128 A 


' whether 
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of their police powers municipal 


corporations may enact such regulations as are nec- 
essary for the prevention of, and protection from, 
And it is the duty ‘of municipal corpora- 
tions to do so.%6 
refer to this power as inherent in municipal cor- 
porations,*? it, nevertheless, usually exists by rea- 
son of an express grant or a necessarily implied 
statutory or constitutional delegation.®® 


While some decisions consider or 


The rea- 


393. 

“The corporate authorities may fix 
what is known as a fire district and 
forbid the erection of wooden build- 
ings therein, No town or city, com- 
pactly built, can be said to be well- 
ordered or  well-regulated which 
neglects precautions of this sort. It 
is its duty to the public to take such 
measures aS may be practicable to 
lessen the hazard and danger of fire. 
The public good and safety are 
superior to the individual rights of 
the inhabitants, and under this prin- 
ciple such regulations are not the 
divestiture of the individual right of 
ownership and use, but is only con- 
forming the use of individual prop- 
erty to the necessities, safety, and 
interests of the public. It is a regu- 
lation of its enjoyment.’ Monroe v. 
Hoffman, supra. 

67. Ind.—Kaufman v. Stein, 138 
Ind. 49, 37 NE 333, 46 AmSR 368. 

Ky.—Monticello v. Bates, 169 Ky. 
258, 183 SW 555. 

La.—Monroe v. Hoffman, 29 La. 
Ann. 651, 29 AmR 345. 

Me.—Wadleigh v. Gilman, 12 Me. 
403, 28 AmD 188. 

Mich.—Brady v. Northwestern Ins. 
Co., 11 Mich. 425. 

Tex.—Ex p. Cain, 56 Tex. Cr. 538, 
120 SW 999. 

W. Va.—Harris v. Poulton, 99 W. 
Va. 20, 127 SE 647, 649, 650, 40 ALR 
334, 

“While it may not be beyond doubt 
the specific authority to 
enact the ordinance in question can 
be found in these various provisions. 
of the charter, we find very high au- 
thority for the proposition that, when 
it relates to such an important sub- 
ject as protection against fire, the 
authority is regarded as inherent in 
the municipality, independently of 
statute. ... We are disposed to go 
with what seems to be the weight of 
authority in holding that, in so im- 
portant a matter as protection 
against fire a municipality has the in- 
herent right to establish all reason- 
able and proper rules and regulations, 
and this independently of specific 
legislative sanction.” Harris -v. Poul- 
ton, supra. 

68. Cal.—Ex p. Lacey, 108 Cal. 326, 
41 P 411, 49 AmSR 938, 38 LRA 640; 
Ex p. Fiske, 72 Cal. 125, LISP 
Maguire v. Reardon, 41; Gal. A, 596, 
183 P 303; In re Newell, 2 Cal. A. 
767, 84 P 226. 

Conn.—Pratt v. Litchfield, 62 Conn. 
112, 25 A 461. 

Ida.—Beem. v. Davis, 31 Ida. 730, 
ib 959! 

Ill.—Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
131; King v. Davenport, 98 Ill. 305, 
38 AmR 89. 

Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 138 LRA 481, 

Iowa.—Des Moines v. Gilchrist, 67 
Iowa 210, 25 NW 136, 56 AmR 341; 


Keokuk v. Scroggs, 39 Iowa 447. 
Ky.—Monticello v. Bates, 169 Ky. 
258, 183 SW 555, 
Mass.—Goldstein v. Conner, 212 


Mass. 57, 98 NE 701. 
Mo.—Wichenlaub v. St. Joseph, 113 
Mo. 395, 21 SW 8, 18 LRA 590. 
Pa.—Respublica Vv. Duquet, 2 
Yeates 498 [dist Kneedler v. Norris- 
town, 100 Pa. 368, 45 AmR 384]. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sonable view is that, like other municipal powers,®® 
it may be implied.7° But the corporation cannot 
exceed the authority given or granted by statute 
or charter.“1 Fire municipal regulations must be 
reasonable and not arbitrary;’? but the courts will 
not declare such regulations unreasonable, unless 
in clear cases of abuse.?* The power to prevent 
fire carries with it the right to employ the most 
effective means to that end.** In the exercise of 
the power the erection or use of buildings for the 
purpose of a more or less dangerous character may 
be prohibited.** Where the’ statute or charter 
enumerates the means by which the municipal au- 
thorities may provide for the prevention of, and 
protection from, fires, and also authorizes for the 
regulation by other means of preventing and ex- 
tinguishing fires as the municipal authorities may 
direct, it is held that the means particularly speci- 
fied are not exclusive,’® and that the residuary 
clause is not to be construed according to the rule 


Tex.—Pye v. Peterson, 45 Tex. 312, 
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Reasonableness of regulations gen- 
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ejusdem generis as limited to things of the same 
kind as those specified.77 The specific right con- 
ferred by statute to regulate and restrain the erec- 
tion of wooden buildings is not a limitation upon 
the municipal power to take reasonable means for 
the prevention of fire by exercising supervision 
over the erection of other buildings.78 Statutes 
empowering municipalities for the prevention of 
fires to regulate buildings and to prescribe penalties 
for violation of such regulations are considered as 
penal’® and in derogation of the common law,®® and, 
as a general rule, are strictly construed.® 

[§ 440] b. Fire Limits—(1) In General. One of 
the usual methods by which the power maybe, and 
is, exercised is by the enactment of ordinances or 
regulations establishing fire limits,8? and forbidding 
the use of inflammable materials in buildings or 
other structures, or in the erection thereof, within 
such limits.8* The limits of a fire district largely 
rest within the sound discretion of the adminis- 


92 Ala. 358, 9 S 180. 


23 AmR 608. 

W. Va.—Charleston v. Reed, 27 W. 
Va. 681, 55 AmR 336. 

69. See supra § 190. 

70. Ford v. Thralkill, 84 Ga. 169, 
10 SE 600; Klever Shampay Karpet 
Kleaners v. Chicago, 323 Ill. 368, 154 
NE 131; Alexander v. Greenville, 54 
Miss. 659. 

71. Radley v. Knepfly, (Tex. Civ. 
A.) 124 SW 447. 

Scope of powers generally see 
supra § 185. 

72. U. S.—Heerdt v. Portland, 8 
F. (2d) 871. 

Cal.— Ex p. Quong Wo, 161 Cal. 220, 
J4.8_P 714. 

Tll.— Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 
a Pe Sa 

Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 28 
AmSR 185, 13 LRA 481. 

Ky.—Galanty v. Maysville, 176 Ky. 
523, 196 SW 169; Monticello v. Bates, 
169 Ky. 258, 1883 SW 555; Tilford v. 
Belknap, 126 Ky. 244, 103 SW 289, 31 
KyL 662, 11 LRANS 708. 

Me.—Skowhegan y. Heselton, 117 
Me. 17, 102 A 772. 

Mass.—Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 

Minn.—State v. Wittles, 118 Minn. 
364, 136 NW 883, 41 LRANS 456, Ann 
Casi1913E 433." 7 

Mo.—Weisberg v. Boatmen’s Bank, 
280 Mo. 199, 217 SW 85; Hays _v. 
Poplar Bluff, 263 Mo. 516, 173 SW 
676, URA1915D 595. 

N. Y.—Peo. v. Miller, 187 App. Div. 
704, 176 NYS 206 [app dism 228 N. 
Y. 565 mem, 127 NE 919 mem]. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. ; 

Tex.—Radley v. Knepfly, (Civ. A.) 
124 SW 447; Ex p. Heidleberg, 51 Tex. 
Cr. 581, 103 SW 395. 

Alta.—Rex y. Chisholm, 15 WestLR 
650. 

Man.—Rex v. Nunn, 15 Man. 288. 

Ont.—Reg. v. Webster, 16 Ont. 187. 

[a] That there is a possibility for 
unjust discrimination under a statute 
requiring the proprietors of certain 
classes of buildings and places to in- 
stall such fire alarms and extin- 
guishers as the police and fire com- 
missioner should direct, does not ren- 
der it unconstitutional. Waldo vy. 
Christman, 72 Misc. 349, 130 NYS 260. 

[b] Regulations held reasonable 
or not wunreasonable.—Galanty v. 
Maysville, 176 Ky. 523, 196 SW 169; 
Brenham v. Holle, (Tex. Civ. A.) 153 
SW 345; Behrend v. Pe Ell, 136 Wash. 
364, 240 P 12. 

[cl Regulations held unreason- 
able.—State v. Wittles, 118 Minn. 364, 
136 NW 883, 41 LRANS 456, AnnCas 
1913E 433, 
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erally see supra § 22 
73. Klever Shampay Karpet Klean- 
ers v. Chicago, 323 Ill. 368, 154 NE 131. 
Judicial supervision generally see 
supra §§ 311-326. 

74. Tannenbaum v. Rehm, 152 Ala. 
494, 44 .S 582, 126° AmSR ~52,)) 11 
LRANS 700. 

75. Ill—Klever Shampay Karpet 
Kleaners v. Chicago, 323 Ill. 368, 154 
NE 131; Hartman y. Chicago, 282 III. 
O21 178 INET, 

Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 
28 AmSR 185, 13 LRA 481. 

Ky.—Monticello v. Bates, 169 Ky. 
258, 183 SW 555; O’Bryan v. High- 
land Apartment Co., 128 Ky. 282, 108 
SW 257, 33 KyL 349, 15 LRANS 419. 

Md.—Tighe v. Osborne, 133 A 465, 
46 LRA 80. 

Mass.—Storer v. Downey, 215 Mass. 
273, 102 NE 321; Com. v. Maletsky, 
203 Mass. 471, 89 NE 245, 24 LRANS 
1168. 

N. J.—Neumann v. Hoboken, 82 N. 
Je pl 2kdee Oe AL ble Monteclainiay. 
Amend, (Sup.) 68 A 1067. 

N. D.—Russell v. Fargo, 28 N. D. 
300, 148 NW 610. 

[a] Storage of combustible ma- 
terial.—A statute, authorizing the 
prevention of the construction or re- 
building of wooden buildings or the 
use of any building within the fire 
limits liable to take fire, authorizes 
the prevention of the use of such 
materials in a building, and does not 
prevent the use of a building al- 
ready erected for storage of such ma- 
terials. Skaneteles v. Hennessey, 62 
Mise. 347, 116 NYS 788. 

{b] Construction of statute.—The 
act of legislature permitting the rais- 
ing of wooden dwelling houses within 
the fire limits intended to include 
only Such houses as were occupied as 
dwelling houses at the time the rais- 
ing took place, or such as were in 
good faith intended to be occupied as 
such. New York Fire Dept. v. Buhler, 
35 Ni Y. 127, 33) HowPr.378 [rev (1 
Daly 391]. 

eacetien within fire limits see infra 
§ 440, 

Miscellaneous regulations see infra 
§ 443. 

76. Peo. v. Kaye, 212.N:''Y. 407, 
106 NE 122. 

77. Peo. v. Kaye, supra. 

78. Galanty v. Maysville, 176 Ky. 
5238, 196 SW 169. 

79. Com. v. Hayden, 211 Mass. 296, 
97 NE 783. 

80. Com. v. Hayden, supra. 

81. Com. v. Hayden, supra; Rus- 
sell v. Fargo, 28 N. D. 300, 148 NW 610. 

Construction of building regula- 
tions generally see supra § 360. 

g2. Ala.—Canepa y. Birmingham, 


9. Cal.—Maguire vy. Reardon, 41 Cal. 


A. 596, 183 P 308. 

Ga.—Ford v. Thralkill, 84 Ga. 169, 
10 SE 600. 

Ill.—King v. Davenport, 98 Ill, 305, 
38 AmR 89. 

Ind.—Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 
28 AmSR 185, 18 LRA 481. 

Iowa.—Shenandoah v. Replogle, 198 
Iowa 423, 199 NW 418, 

Ky.—Galanty v. Maysville, 176 Ky. 
523, 196 SW 169; Monticello vy. Bates 
163 Ky. 38, 173 SW 159. é 

a.—Crowley v. Duson, 14 3 
85 § 226. 4 oe 

Mass.—Com. vy. Maletsky, 203 Mass, 
241, 89 NE 245, 24 LRANS 1168. 

Minn.—St. James Commercial Club 


v. Chicago, ete. R. Co., 142 Minn. 
169, 171 NW 312, ey 
Mo.—St. Louis v. Nash, 266 Mo. 


523, 181 SW 1145, AnnCasi918B 134. 
N. J.—Neumann v. Hoboken, 82 N. 

J. Li-2'75,°82 “A511; 

aan Y.—Brunner v. Downs, 17 NYS 


N. C.—State v. Lawing, 164 N. C. 
492, 80 SE 69, 51 LRANS 62. 

N. D.—Ashley v. Ashley Lumber 
er td Be . 515, 169 NW 87. 

-—Tenbusch Realty Co. v. Vore 
29 Oh, Cir, Ct. 145. > try 

Or.—Hubbard v. Medford, 20 Or. 
315,25 P 640. 

Pa.—Ellwood City v. Mani, 16 Pa. 
Co. 474. 

Tenn.—Knoxville v. Bird, 12 Lea 
121, 49 AmR 326. 

Tex.—Chimene v.. Baker, 32 Tex. 
Civ. A. 520, 75 SW 330. 

Utah.—Eureka y. Wilson, 15 Utah 
67, 48 P 150, 62 AmSR 904, 

Wash.—Olympia v. Mann, 1 Wash. 
389, 25 P 337, 12 DRA 150. 

“Ordinances creating fire districts 
in municipalities are upheld as be- 
ing within the general polige power; 
they are designed to prevent the erec- 
tion of inflammable buildings in con- 
gested districts so as to lessen the 
danger from fire and conflagration to 
the adjoining and nearby property.” 
Monticello vy. Bates, 163 Ky. 38; 42, 
173 SW 159. 

[a] Necessity of establishing fire 
limits.— Where the municipality is by 
statute authorized to prevent the con- 
struction or rebuilding of wooden 
buildings or the use of any building 
within the fire limits liable to take 
fire, the municipality cannot enjoin the 
erection of wooden buildings where 
it has not exercised its authority 
given by statute by establishing fire 
limits. Skaneateles v. Hennessey, 62 
Mise. 347, 116 NYS 788. 

83. Cal.— Maguire vy. Reardon, 41 
Cal. A. 596, 183 P 303; In re Newell, 
2 Cal. A. 767, 84 P 226. 
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trative or legislative body which is authorized to 
create it.64 Ordinances establishing fire limits and 
regulating the construction of buildings therein 
should be strictly enforced.6® That a wooden strue- 
ture ceases to be such when encased with iron has 
been held by some courts,°* but this view has not 
been generally accepted.** p 
Method of enforcing regulations.** Although the 
ordinance may provide a penalty for the violation 
of a fire limit regulation, sueh remedy is not ex- 
clusive ;°° and the municipal corporation may in civil 
action enjoin the erection of a proposed building 
in violation of the regulation,®° and ask for the 
removal of a building or structure in violation of 
the regulation.®*! Such fine or penalty is not con- 
sidered as a full, complete, and adequate remedy 
so as to prevent a court of equity from exercis- 


MUNICIPAL CORPORATIONS 


[§§ 440-442 
Fire Limits. A municipal corporation may prevent 
the removal of forbidden structures into the fire 
limits®* or even within such limits from one lot 
to another.° Whether an ordinance or regulation 
prohibits or forbids the removal of a forbidden 
structure within the fire limits from one lot to 
another.is a question of construction. Some build- 
ing regulations have been construed as not to pro- 
hibit the removal of a building, lawfully within 
the fire limits, from one lot to another within those 
limits.°® Other regulations are held to be violated 
by moving such structure from one point to another 
within the fire limits.°* A permit to remove a 
wooden building from one point to another within 
the fire limits may be granted.°7 A permit to re-_ 
pair a wooden building within the fire limits does 
not authorize the removal of the building to another 


ing its jurisdiction. 


[§ 441] (2) Removal of Structure into or within 


Ga.—Brigham v. Dublin, 152 Ga. 
167, 108 SE 532. 
Ill—Hartman y. Chicago, 282 Ill. 


511, 118 NE 731; King v. Davenport, 
-98 Til. 305, 38 AmR 89; Meltzer v. 
Chicago, 152 Dili A. 334. 

ind. --Mt. Vernon First Nat. Bank 
v. Sarlls, 129 Ind. 201, 28 NE 434, 
28 AmSR 185, 13 LRA 481; Baum- 
gartner v. Hasty, 100 Ind. 575, 50 
AmR 830; Lipnik v. Bhalt, 76 Ind. 
A. 390, 132 NE 410. 

Iowa.—Shenandoah v. Replogle, 198 
Iowa 423, 199 NW 418. 

Ky. —Galanty v. Maysville, 176 Ky. 
523, 196 SW 169; Monticello v. Bates, 


-, 169 Ky. 258, 183 SW 555; Monticello 


v. Bates, 163 Ky. 38, 173 SW 5 9: 
O’Bryan v. Highland "Apartment ‘Coz 
128 Ky. 282, 108 SW 257, 33 KyL 349, 
15 LRANS 419; Tilford vy. Belknap, 
126 Ky. 244, 103 SW 289, 31 KyL 662, 
11 LRANS 708. 

La.—Crowley v. Duson, 147 La. 520, 
85 S 226; Monroe v. Hoffman, 29 La. 
Ann. 651, 29 AmR 345. 

Mass.—Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 

Minn.—St. James Comercial Club 
vy. Chicago, ete, R. Co., 142 Minn. 
169, 171 NW 3212. 

Mo.—St. Louis v. Nash, 266 Mo. 
se 181 SW 1145, AnnCasl918B 134. 

J.—Neumann v. Hoboken, 82 N. 
Un me 275, 82 A 511; Montelair v. 
Amend, (Sup.) 68 A 1067 

N. Y.—Peo. v. Miller, 161 App. Div. 
138,.146 NYS 403. 

N. C.—State v. Lawing, 164 N. C. 
a0 80 SE 69, 51 LRANS 62 

D.—Ashley v. Ashley Lumber 
ce 40 N. D. 515, 169 NW .87;, Rus= 
sell v. Fargo, 28 N. D. 300, 148 NW 
‘610. 

Oh.—Tenbusch Realty Co. v. Vorce, 
29On. Cin Nts Lab, 

Or.—State v. Ringold, 102 Or, 401, 
202 P 734. 

Pa.—Ellwood City v. Mani, 16 Pa. 
Co. 474. 

Tenn.—Knoxville v. Bird, 12 Lea 
121, 49 AmR 326. 

Tex.—Crossman v. Galveston, (Civ. 
A.) 204 SW 128; Brenham v. Holle, 
(Civs, A.) 153 5SW, 3455 Ex p,, Cain, 
56 Tex. Cr. 538, 120 SW 999; Ex p. 
Morris, 56 Tex. Cr. 533, 120 SW 1007. 

Utah.—KHureka City v. Wilson, 15 
Utah 67, 48 P 150, 62 AmSR 904. 

Wash.—Behrend v. Pe Ell, 136 
Wash. 364, 240 P 12; Davison v. 
Walla Walla, 52 Wash. 453, 100 P 
981, 1382 AmSR 983, 21 LRANS 454; 
Olympia v. Mann, 1 Wash, 889, 25 
P 337, 12 LRA 150. 

[a] Tent or movable structure.— 
Under Const. art 11 § 11, authorizing 
cities to enforce such police regula- 
tions as are not in conflict with gen- 
eral laws, it is competent for a city 
to declare it unlawful for any person 
to erect or maintain any tent or mov- 
able structure within the fire limits 


place within the limits.°8 


of the city, In re Newell, 2 Cal. A. 
767, 84 P 226. 

84, ees v. Ashley Lumber Co., 
40 N. D. 515, 169 NW 87, 

85. State v. Ringold, 102 Or. 401, 
202 P 734. 

86. Montgomery v. Louisville, etc., 
R. Co., 84 Ala. 127, 4 S 626. 

87. Charleston v. Reed, 27 W. Va. 
681, 55 AmR 336. See Sylvania v. 
Hilton, 123 Ga. 754, 51° SE. 744, 107 
AmSR 162, 2 LRANS 483 (a puild- 
ing constructed by erecting a wooden 
frame and covering it on the outside 
with corrugated iron, the interior, 
including the flooring and ceiling, 
being entirely of wood, is not in com- 
pliance with an ordinance declaring 
that within fire limits all buildings 
shall be constructed of incombustible 
material and covered with fireproof- 
ing) +.:Com.; Va Rresceott, Thach, (Cr: 
(Mass.) 507 (under a statute regulat- 
ing the size of wooden buildings to 
be erected in the city of Boston, it 
is not lawful to erect a building ten 
feet on the ground in length, by five 
in width, and forty-two feet in height, 
three sides of which are wood, 
against the wall of a brick dwelling 
house, to be used as a Staircase, al- 
though such building is covered with 
zinc). 

88. Method of abatement of nui- 
sance see infra § 522. 

89. Galanty v. Maysville, 176 Ky. 
523,.196 SW ,169. 

90. Galanty v. Maysville, supra; 
Monticello v. Bates, 163 Ky. 38, 173 
SW 159. 

91. Galanty v. Maysville, 176 Ky. 
523,.176 SW 169. 

92. Galanty v. Maysville, supra; 
Monticello v. Bates, 168 Ky. 38, 173 
SW 159. 

[a] Discussion of rule.—‘“If the 
ordinance in this case did furnish a 
full and adequate remedy, it might 
well be said that the remedy so pro- 
vided was exclusive. But we do not 
think the penal features of the ordi- 
nance furnish a remedy sufficiently 
full and adequate to deprive a court 
of equity of jurisdiction to restrain 
violations of the ordinance. The 
mere imposition of a fine, which in 
some instances persons violating the 
fire limit ordinance might be willing 
to pay, would afford no relief from 
the situation their violation of the 
ordinance had created, because the 
building that was a menace to ad- 
jacent property would still continue 
to be a menace unless removed, and 
consequently property holders whose 
rights were affected by the violation 
of the ordinance would have no rem- 
edy at all, The only effective remedy 
in cases like this, when the facts 
justify its application, is the removal 
of the building or structure, and this 
remedy the court has power to apply 
in a proper state of case, although 


[§ 442] c. Permits; Authority of Officials.°° 


In 


the ordinance may provide for the 
infliction of penalties upon the of- 
fender.” Galanty v. Maysville, 176 
Ky. 523, 528,196 SW 169. 

93. Kaufman y. Stein, 138 Ind. 49, 
37 NE 333, 46 AmSR 368; Red Lake 
Falls Milling Co. v. Thief River Falls, 
109 Minn, 52, 122 NW 872, 24 LRANS 
456, 18 AnnCas 182. 

[a] The word “erect,” (1) as used 
in an ordinance forbidding persons 
to “erect” any wooden building 
within certain fire limits, does not 
mean the present construction and 
adjustment of its component parts to 
the smallest detail (Red Lake Falls 
Milling Co. v. Thief River Falls, 109 
Minn. 52, 122 NW 872, 24 LRANS 456, 
18 AnnCas 182), (2) and although 
ordinarily the word “erect” has a 
different meaning from the word 
“move,” it is to be construed in the 
ordinance as prohibiting the moving 
of such a building into such limits 
(Red Lake Falls Milling Co. v. Thief 
River Falls, supra). 

94. Kaufman vy, Stein, 138 Ind. 49, 
37 NE 333, 46 AmSR 368; Crowley V. 
Duson, 147 La, 520, 85 S 226. 

95. Youmans v. Osawatomie, 
Kani “V61s)) 2360 4 sears 
Lenze, 27 Oh. St. 383. 

[a] Construction of regulation.— 
The removal of a building from one 
place to another, both being within 
the fire limits, is not prohibited by 
an ordinance forbidding such a build- 
ing to be “erected, placed within or 
moved upon or into said limits,” and 
forbidding alteration or changes in 
buildings of that character already, 
situated therein by enlarging or alter- 
ing them, and forbidding repairs upon 
them unless by written consent of 
the city commissioners. Youmans v.) 
Osawatomie, 118 Kan 767, 236 P 638. 

[b] Erection,—In some jurisdic- 
tions it is held that a removal taking 
place wholly within the fire limits 
is not an erection. Brown v. Hunn, 
27 Conn. 332, 71 AmD 71; State v. 
Brown, 16 Conn. 54; Tuttle v. State, 
4 Conn. 68; Booth v. State, 4 Conn. 
65; Daggett v. State, 4 Conn, 60, 10 
AmD 100. 

96. Wadleigh v. Gilman, 12 Me. 
403, 28 AmD 188; Bureka City v. Wil- 
son, 15 Utah 67, 48 P 150, 62 AmSR 
904, 

[a] “Or placed.”— A regulation 
forbidding a building to be erected 
“or placed” within fire limits has 
been held to forbid the removal of 
such a building from one point to 
another, but within the limits, Grif- 
fin v. Gloversville, 67 App. Div. 4038, 
73 NYS 684. 

97. State v. Kearney, ee Nebr. 262, 
41 NW 175, 13 AmSR 49 

98. Griffin v, Giovaner ik 67 App. 
Div. 408, 73 NYS 684 
§ oe Permits generally see supra 
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the exercise of the power to enact regulations for 
the prevention of, and protection from, fires,! per- 
mits may be required for the erection or use of 
buildings for a purpose of more or less dangerous 
character.2 To justify a regulation prohibiting per- 
sons without special permit from keeping on the 
premises certain property in the interest of fire pro- 
tection, it must appear that the property itself, or 
the manner in which it is kept or used, is a source 
of danger.’ Following the general rule,‘ the power 
to grant the permit cannot be delegated to a munici- 
pal body or officer to be exercised arbitrarily and 
left entirely to its or his own untrammeled discre- 
tion.® The regulation may provide that a plan or 
specification shall be submitted to, and approved 
by, a designated municipal board or official.6 The 
authority of municipal fire officials, conferred on 
them by ordinance, is limited to the authority 
granted’ and it cannot be extended beyond the 
power conferred.® 

[§ 443] d. Miscellaneous Regulations. Reeula- 
tions have been sustained requiring or providing 
for: Sprinkler systems;® automatic sprinklers ;1° 
fences;'+ fire doors or shutters on every opening 
above "the first story;!* fire escapes;'* fireproof 
roofs ;'# the thickness’® and material‘® of walls; the 
installation of an adequate system for fire pro- 
tection in hotels,'* as for instance an adequate fire 
alarm system,'® fireproof window frames,!® sashes,?° 
doors,*t and standpipes;?? the future location of 
moving picture exhibitions within a particular dis- 
tance from a church or a schoolhouse;?* prohibit- 
ing the piling of lumber within a particular dis- 
tanee of any private residence;** the keeping of 
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performances in theaters*® and provide that such 
fireman be paid by the manager of the theater.?? 
It has been held that a regulation requiring em- 
ployers to conduct fire drills among their employees 
is beyond the power of the corporation;?§ and that 
the prohibition of the erection of cotton gin houses 
within the municipal limits is not a proper regula- 
tion for the prevention of fire.?9 

[§ 444] 50. Fiscal Management, Debts, and Se- 
curities. The power of municipal corporations to in- 
cur debts and expenditures is treated hereinafter.*° 

[§ 445] 51. Food and Drinks*!—a. In General. 
The police power of the state for the regulation 
of the production and sale of articles of food may 
be delegated by it to municipal corporations within 
the state, and municipal ordinances enacted for this 
purpose are valid where they are within the gen- 
eral scope of the state’s police power, are author- 
ized by the municipal charter, or other statute, and 
are not in conflict with any direct enactment of 
the legislature, provided they are reasonable, not 
discriminatory, and are adapted to the objects 
sought to be obtained.®? 

Municipal enterprise. Within its constitutional 
limitations the legislature may authorize a munici- 
pal corporation to engage in the business of the pur- 
chase and sale of food in ¢ases of emergeney or 
extraordinary conditions.*?% But the power must 
be exercised in the manner or method prescribed 
by statute.°?% 

[§ 446] b. Sanitary Regulations Generally. Mu- 
nicipal corporations may enact such regulations as 
may be required to insure the sanitary production, 
sale, and disposition of all articles of food offered 


straw within municipal limits.5 


may provide for the assignment of a fireman to 


1. See supra § 439. 

2. Monticello v. Bates, 169 Ky. 258, 
183 SW 555; O’Bryan v. Highland 
Apartment Co., 128 Ky. 282, 108 SW 
257, 83. Kyl "349, 15 LRANS 419; 
Storer v. Downey, 215 Mass. 273, 102 
NE 321; State v. Shannonhouse, 166 


NC. 341, 80 SE 881; Russell v. 
Fargo, 28 N. D. 300, 148 NW 610. 
Building permits generally see 


supra §§ 373-3884. 

3. State y. Wittles, 118 Minn. 364, 
136 NW 883, 41 LRANS 456, AnnCas 
1913E 433. 

4. See supra § 258. 

5. Com. v. Maletsky, 203 Mass. 
241, 89 NE 245, 24 LRANS 1168. 


6 Chicago Vv. Washingtonian 
Home, 289 Ill. 206, 124 NE 416, 6 
ALR 1584; 


Skowhegan v. Heselton, 
117 Me. 17, 102 A 772. 

7. Browning v. Adamson, 175 App. 
Div. 526, 162 NYS 164 [aff 220 N. Y. 
585 mem, 115 NE 1035 mem]; Peo. v. 
Miller, 100 Misc. 302, 165 NYS 790; 
Coffin v. Blackwell, 116 Wash. 281, 
199 P 239, 

gs. Com. v. Badger, 243 Mass. 137, 
137. NE 261; Browning v. Adamson, 
175 App. Div. 526, 162 NYS 164 [aff 
220 *N. YY. 585 mem, 115° NE 1035 
mem]. , 

[a] MTlustration.—Ordinances pro- 
viding that factory owners, etc., shall 
provide such means of communicat- 
ing fire alarms, etc., as fire commis- 
sioner shall prescribe, and also pro- 
vide such fire hose, etc., as he may 
direct does not confer power on the 
commissioner to order. structural 
changes jn factory buildings. Brown- 
ing v, Adamson, 175 App. Div. 526, 
162 NYS 164 [aft 220 N. Y. 585 mem, 
115 NE 1035 mem]. 

[b] A firewarden has no authority 
to give permission for the erection of 
a building in violation of the fire 
law. New York Fire Dept. v. Buffum, 
2 E. D. Smith (N. Y.), 511. 


{c] The common council, whose 


The corporation 


only authority under the city charter 
in regard to the fire limits was to ex- 
tend them, could not grant a permit 
to erect a frame structure within the 
established fire limits. Brooklyn v. 
Furey, 9 Misc. 193, 30 NYS 349. 

9. Peo. v. Kaye, 212 N. Y. 407, 106 
NE 122; Waldo v. Christman, 72 Misc. 
349, 130 NYS 260. : 

10. Chicago v. Washingtonian 
Home, 289 Ill. 206, 124 NE 416, 6 
ALR 1584; Com. v. Badger, 243 Mass. 
Dante NE 261; Peo. v. Miller, 100 
Misc. 302, 465 NYS 790; Waldo v. 
Christman, 72 Misc. 349, 130 NYS 260. 

1l. Jackson v. Miller, 69 Ne Jd. 
182, 60 A 1019. 

12. St. Louis v. Warren Commn., 
etc., Co., 226 Mo, 148, 126 SW 166. 

13. Birmingham "R Ben + COmuN. 
Milbrat, 201 Ala. 368, 78 S 224; De 
Ginther v. New Jersey Home for Edu- 
cation, ete., Feeble-Minded Children, 
58 N: J. L. 354, 338 A 968; New York 
City Tenement House Dept. v. Meyer- 
son, 92 Misc. 213, 155 NYS 352; Seat- 
tle v. Hinckley, 40 Wash. 468, 82 P 
747, 2 LRANS 398. 

[a] The duty to equip the build- 
ing with fire escapes may devolve 
‘upon the lessee of the premises. 
Birmingham R., etc., Co. v. Milbrat, 
201 Ala. 368, 78 S 224, 

[b] Regulations held unreason- 
able.—Radley v. Knepfly, (Tex. Civ. 
A.) 124 SW 447. 

14. Lane-Moore Lumber Co. v. 
Storm Lake, 151 Iowa 130, 130 NW 
924; Myers v. State, (N. J. Sup.) 132 


A 335. 

15. Lane-Moore Lumber Co. v. 
Storm Lake, 151 Iowa 130, 130 NW 
924. 


16. Lane-Moore Lumber Co. v. 
Storm Lake, supra. : 

17.. U. S; Trust Co."v. Blake, 234 
. 273,°137 NE 327. 
18. U.S. Trust Co. v. Blake, supra. 
U.S. Trust Co. v. Blake, supra, 


U. S. Trust Co. v. Blake, supra, 


for sale to the public.*? 
quire that food offered for sale should be protected 


The corporation may re- 


21. U.S. Trust Co. v. Blake, supra. 

22. U.S. Trust Co. v. Blake, supra. 

23. Laurelle v. Bush, 17 Cal, A. 
409, 119 P 958. 

Regulation of theaters and shows 
generally see infra § 585. 

24. Chicago v. Ripley, 249 Ill. 466, 
94 NE 931, 34 LRANS 1186, AnnCas 
1912A 160. 

25. Clark v. South Bend, 85 Ind. 
276, 44 AmR 13. 

[a] Keeping of more than five 
tons of straw on one block, unless 
protected by a fireproof inclosure, may 
be prohibited.. Clark v. South Bend, 
85 Ind. 276, 44 AmR 13. 


26. Tannenbaum v. Rehm, 152 Ala. 
494, 44 S$ 532, .126 AmSR, 52, 11 
LRANS 700. 


27. Tannenbaum v. Rehm, supra. 

28. Chicago Vv. Pettibone, 267 Ill. 
573, 108 NE 698. 

29. Swaim v. Morris, 93 Ark. 362, 
125 SW 432, 20 AnnCas 930. 

30. See infra XIX in 44 C. J. 

31. Fraud in sale of necessary 
commodities see supra § 451. 

Regulations as to bread see supra 
§ 346. 

32. See Food § 7. 

Power to prohibit sale of scgiter. 
ated yond see Adulteration § 38 

- Howard vy. New York, tH) 
Age iv. 5696, 191 NYS 878 [rev on 
oer grounds 236 N. Y..91;, 140 NE 
06]. 
{a] During war.—Howard v. New 
York, 199 App. Div. 596, 191 NYS 878 
[rev on other grounds 236 N. Y. 91, 
140 NE 206}. 
Municipal enterprise as to fuel see 
infra § 453. : 
Public utilities under municipal 
ownership see infra § 551. 

32144. Howard v. New York, 236 
N. Y. 91, 140 NE 206. 

Method of exercise of power gen- 
erally see supra § 248 et seq. - 

33. Ala.—Shelton y. Mobile, 30 
Ala. 540, 68 AmD 143. 
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from dust, dirt, ete.;°+ for instance, that all fruits 
exposed for sale outside of a building, or in any 
wagon or cart, shall be protected from flies and 


dust.?° 
Medical examination. 


tagious diseases.** 
Retailing meats from vehicles. 


Ark.—Carpenter v. Little Rock, 101 
Ark. 238, 142 SW 162. 

Cal.—_Johnson y. Simonton, 43 Cal. 
242. 

Fla.—Jacksonville v. Ledwith, 26 
Kia. 163, 7 S 885, 23 AmSR 558)19 
LRA 69. 

Hawaii—tTerr. v. Hop Kee, 21 Ha- 
waii 206, AnnCas1915D 1082. 

Tll.— Kinsley v. Chicago, 124 Ml. 
359, 16 NE 260; Chicago v. Bartee, 
ROOt ee 0 Caldwell v. Alton > 33 
Ill. 416, 75 ‘AmD 282. 

Ky.— Boyd v. Louisville, 178 Ky. 
354, 198 SW 927; Hahn v. Newport, 
175 Ky. 185, 194 SW 114; Bowling 
Green y. Carson, 10 Bush 64. 

La.—State v. Sarradat, 46 La. Ann. 
700, 15 S 87,°24 LRA 584; State v. 
Dupaquier, 46 La. Ann, 577, 15 S, 502, 
49 AmSR 334, 26 LRA 162; State v. 
Stone, 46 La. “Ann. 147, 15 Ss 11; Mo- 
rano v. New Orleans, 2’ La. 217. 

Me.—State v. Maheu, 115 Me. 316, 
98" A8195 State -v: Starkey, 112 Me. 
8, 90 A 431, AnnCas1917A 196. 

Md.—Deems v. Baltimore, 80 Md. 
164, 30 A 648, 45 AmSR 339, 26 LRA 
541. 

Mich.—Melconian v. Grand Rapids, 
O18 Mien. 397,188 NW. 5215. Peo. Vv. 
Brill, 120 Mich. 42, 78 NW 1013. 

Minn.—State v. oO’ Connor, 115 Minn. 
339, 132 NW 303, 35 LRANS 11/12; 
AnnCas1912D 955. 

Miss.—Porter v. Water Valley, 70 
Miss. 560, 12 S 828. 

Mo.—St. Louis v. Weber, 44 Mo. 
547; St. Joseph v. Dye, 72 Mo. A. 
214; Kansas v. Cook, 38 Mo. A. 660. 

N. Y.—Peo. v. Mulholland, 82 N. Y. 
324, 37 AmR 568; Peo. v. Vandecarr, 
81 "App. Div. 128, 80 NYS 1108 [aft 
175 N. Y. 440, 67 NE 913, 108 AmSR 
791 {aff 199 eas 552, 26 SCt 144, 
50 L. ed. 305)]; Buffalo v. Hill, 79 
App. Div. 402, 79 NYS 449; Buffalo 
v. Schleifer, 2 Misc. 216, 21 NYS 9138. 

N. C.—State v.-Perry, 151' N: -C. 
661, 65 SE 915, 134 AmSR 1002. 

Oh.—Thomas v. Mt. Vernon, 9 Oh. 
290. 

Or.—Sterett, ete, Packing Co. v. 
Portland, 79 Or. 260, 154 P 140. 

‘Pa.—Hill v. Fetherolf, 236 Pa. 70, 
84 A 677. 

S. C.—State v. Charleston, 29 S. C. 
L, 623. 

Tex.—Langley v. Dallas, (Civ. A.) 
252, SW. 208. 

vVt.—St. Johnsbury v. Thompson, 
59 Vt. 300, 9 A 571, 59 AmR 731. 

34. Terr. v. Hop Kee, 21 Hawail 
206, AnnCasl915D 1082; State vy. 
O’Connor, 115 Minn. 339, 132 NW _ 308, 
35 LRANS 1112, AnnCas1912D 955. 

35. State v. O’Connor, supra. 

[a] Reason for, and discussion of, 
rule.—‘“It is a very convenient and 
perhaps effective method of adver- 
tising fruit to display it in front of 
a store or on the,street, in the view 
of the passerby; but if, by its ac- 


Municipal corporations 
may require that persons engaged in handling food 
products offered for sale subject themselves to medi- 
eal examinations,** and may prohibit the employ- 
ment of persons suffering with infectious or con- 


Under the power 
to regulate the sale of foodstuffs the corporation 
may prohibit the retailing of meats from vehicles.*® | 
Such prohibition is not unreasonable, although no 
public market places have been provided for;*° also, 
such prohibition is not discriminatory, although it 
does not apply to wholesale sales.*° 

[§ 447] c. Time and Place of Sale.*1 
eral rule it is within the power of municipal cor- 


MUNICIPAL CORPORATIONS 


" [§§ 446-448 


porations to designate or prescribe the times and 
places for the sale of perishable food.*? 
lowing the general rule,*® such regulations must be 


But, fol- 


reasonable,‘* and not arbitrary,*® and must tend to 


munity.*® 


protect the health, safety, or welfare of the com- 
In the exercise of its power the cor- 
poration may prohibit the hawking and peddling of | 
meat, game, and poultry,*7 and the-sale of oysters 
away from oyster stands.*® 


[§ 448] d. Soft or Nonintoxicating Drinks.*® 


While, under its general police power, in the absence 
of express authority, a municipal corporation may 
not absolutely prohibit the sale of nonintoxicating 
drinks,®°° especially where the state has licensed the 
sale thereof,°' such business may be a proper sub- 
ject of municipal regulation,®? especially when the 


places where such business is conducted may become 


As a gen- 


cumulation of dirt and germs, the 
health of the consumer is menaced, 
then certainly the police power may 
be invoked to take reasonable steps 
to abate this source of breeding dis- 
ease, and, if necessary, may entirely 
deprive the vender of fruit of the 
privilege of .exposing it in the open 
air. The ordinance is a movement 
in the right direction. It speaks for 
the health and cleanliness, and every 
right-thinking person ought to be in 
sympathy with a movement of this 
kind. Properly construed, the ordi- 
nance is not designed to be burden- 
some, and it ought to be possible to 
provide some method of adequate 
protection without depriving exhibi- 
tors of the right to display their 
goods in the open. It may not be 
possible to completely protect fruit 
from dust, unless it is isolated in 
such a manner as to keep out the 
air; and, of course, that would result 
in ‘the deterioration of the’ fruit, if 
kept confined too long. A fair mean- 
ing of its provisions is that fruit 
kept on exhibition on the outside of 
a building shall be no more exposed 
to dust than when it is kept on the 
inside of a building. The ordinance 
contemplates that every reasonable 
precaution should be taken to protect 
fruit from dust and flies when ex- 
posed in the open, and at the same 
time not, result in its deterioration 
for lack of air. If experiment deter- 
mines that this result is not possible 
without shortening the time to which 
fruit shall be confined, then such in- 
convenience as may result from it 
must be assumed by the fruit 
vender.”’ State v. O’Connor, 115 Minn. 
339, 340, 182 NW 308, 35 LRANS ial bese 
AnnCas1912D 955. 

36. Langley v. Dallas, 
A.) 252 SW 203. 

37. Langley v. Dallas, supra. 

38. Hahn vy. Newport, 175 Ky. 185, 
194 Sw 114. 


CPex. Cly, 


39. Hahn v, Newport, supra. 

40. Hahn v. Newport, supra. 

41. As to markets see infra § 500 
et seq. 

42. Jacksonville vy. Ledwith, 26 


Pla. 163, 7. S, 885, 23 AmSR, 558, 9 
LRA 69; Hahn v. Newport, 175 Ky. 
185, 194 SW 114; State v. Sarradat, 
46 ‘La. Ann. 700, LSveSieS lentes. ui 
584; Melconian v. Grand Rapids, 218 
Mich. 397, 188 NW 521. 

[a] “A well-considered case deal- 
ing with this subject is that of State 
v. Sarradat, 46 La. Ann. 700, 15 S 
87, 24 LRA 584.” Hahn v. Newport, 
175 Ky. 185,,190, 194 SW 114. 

{b] Peddling fruits or vegetables. 
—Buffalo v. Schleifer, 2 Misc. 216, 
21 NYS 913. : 


43. See supra § 229, 
44. Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 23 AmSR 558, 9 


LRA 69; Chicago v. Netcher, 183 [11. 


mere covers for illegal liquor traffic®? or centers for 


aoe 55 NE 707, 75 AmSR 93, 48 LRA 
61. 

45. Chicago v. Netcher, supra. 

46. Chicago v. Netcher, supra. 
Object of regulation generally see 


supra § 228. 

47. Shelton v. Mobile, 30 Ala. 540, 
68 AmD 143; Caldwell v. Alton, 33 
Ill. 416, 75 AmD 282; Bowling Green 
v. Carson, 10 Bush (Ky.) 64; St. 
Louis v. Weber, 44 Mo, 547. 

[a] Repeal by implication.—Al- 
though the ordinance of the borough 
of Sharon, Mercer County, prohibit- 
ing the selling or hawking, within 
such borough, of any garden, farm, 
or dairy products, was expressly au- 
thorized by the Borough Law (act of 
April 3, 1851), this part of that law 
was, as applied to Mercer County, im- 
pliedly repealed by the act of April 
13, 1869, which provides that any citi- 
zen of that .county ‘may, without 
other than a United States license, 
peddle farm, garden, and dairy prod- 
ucts within said county.” Sharon 
Berough v. Hawthorne, 123 Pa. 106, 
16 A 835. 


ie Morano v. New Orleans,*2 La. 
49. Regulation of intoxicating liq- 


uors see Intoxicating Liquors §§ 68— 
80 : 


Regulation of businesses generally 
see supra § 407. 

50. State v. Dannenberg, 150 N. C. 
799, 63 SE 946. 

51. State v. Dannenberg, supra. 

Conflict between state license and 
municipal prohibition see supra § 219. 

52. Ark.—Kirby v. Paragould, 159 
Ark. 29, 251 SW 874. 

Kan.—Monroe v. Lawrence, 44 Kan. 
607, 24 P 1118, 10 LRA. 520. 

Md.—Kimmell v. Westernport, 140 
Md. pay 117 A 748. 

N. Y.—Safee v. Weis 
Div. 561, 198 NYS 646 

Oh. —Youngstown Vv. Arnold, 15 Oh. 
A. 112, 

Tenn.—Calloway v. Lenoir City, 3 
Tenn, Civ. A. 658. 

[a] Reason for rule.—‘‘The voca- 
tion of selling soda water and soft 
drinks is a proper subject of police 
regulation, because it affects the pub- 
lic health and welfare generally. It 
is a matter of common knowledge 
that impure milk and uncleanliness 
generally, if permitted at public 
drinking fountains, would be a fruit- 
ful source of disease, and it needs 
no discussion to show that the busi- 
ness is one which particularly falls 
within the power of.the State and its 
municipalities to regulate, upon the 
Same principle as a meat market or 
restaurant.” Kirby v. Paragould, 159 
Ark. 29, 30, 251 SW 3874 

53. Kimmell v. Westernport, 140 
Midi 300 Dik bly AL” Waa Safee v. 
BERN? "204 App. Div. 561, 198 NYS 


204 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 448-450] 


K 


crime and meeting places for criminals.** In the 
exercise of the power the corporation may provide 
for the inspection of such establishments by desig- 
nated public officials ;°° it may require that samples 
of beverages on sale be furnished for examination 
or analysis;°° it may require an unobstructed view 
of the interior of the establishment ;>? and it may 
also require that licenses be obtained for the con- 
duct of the business.°* Within reasonable limits 
it may regulate the opening and closing hours of 
business.°® It has been held that, in the absence 
of express authority, it is without the power of the 
corporation to require licenses from persons en- 
gaged in driving trucks for the delivery of non- 
intoxicating beverages to retail dealers.°° 

Cider.* It has been held that it is within the 
police power of a municipal corporation to regu- 
late the sale of cider;5* and that in the exercise of 
that power it may prohibit its sale in less quanti- 
ties than that specified,®* and that it may forbid the 
drinking of the same at the place of sale.®** 

[§ 449] 52. Franchises and Privileges Generally.®® 
The legislative department of the state has exelu- 
sive power to grant a franchise,°* and a municipal 
corporation has no power to grant a franchise ex- 
cept as the authorized agent of the legislature.* 
But the power is oftentimes delegated to municipal 
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corporations.°’ Every grant of a public franchise 
or right is subject to the legitimate exercise of the 
police power by the municipal corporation.®® 
Among the usual functions of municipal corpora- 
tions are those of granting privileges for the pur- 
pose of rendering services of a public nature, such 
as furnishing the corporation and its inhabitants 
with service necessary or useful for the common 
welfare of all.7° The corporation is not required 
to grant privileges to all publie service corpora- 
tions on the same terms.’! A private corporation, 
organized under the general law authorizing it to 
engage in the business of rendering a publi¢ sery- 
ice in a municipal corporation, has no ipso facto 
authority to use privileges and franchises that may 
be conferred by the corporation to render the pub- 
he service therein.? A constitutional provision that 
no municipal corporation shall grant a franchise or 
privilege for a term exceeding a designated num- 
ber of years is mandatory and cannot be evaded or 
disregarded in any material particular.7? 

[§ 450] 53. Fraud; Financial Loss**—a. In Gen- 
eral. The police power of a municipal corporation 
relates not merely to public physical safety, but 
also to publ financial safety.75 In the exercise 
of that power municipal corporations may, within 
reasonable limits, enact regulations to protect the 


“Examining the ordinance in_ the 
light of this general statement of the 
law, it seems to me to be unobjection- 
able. The object to be accomplished 
has a definite and clear relation to 
the public health, welfare and safety. 
It is well known to the Court that 
Westernport has been peculiarly a 
place by its geographical situation, 
of illegal sale of intoxicated [intoxi- 
cating] liquors, and that all sorts of 
devices and subterfuges have been in- 
dulged in there to evade the provi- 
sions of the prohibition law, and that 
this condition of affairs has been be- 
yond the power of the local police to 
deal with. One of the favorite means 
of evading the law is by the sale of 
intoxicating liquors under the guise 
of soft drinks. It has been found 
that this is a particularly hard 
evasion of the law to deal with, 
and that the sale of moonshine 
whiskey, adulterated with wood alco- 
hol in such way as to be extremely 
deleterious to the health, has been 
frequently indulged in, not only 
in Westernport, but elsewhere. The 
town authorities, finding the difficulty 
of meeting this situation, came to the 
conclusion, apparently, that the best 
means of coping with it was not 
alone the prohibitory laws, but the 
character of the persons in that busi- 
ness, and the provisions of the ordi- 
nance are intended as a security that 
none but persons of too high a char- 
acter to attempt any evasion of the 
dry laws, shall be permitted to g0 
into the soft-drink business. The 
particular means they have adopted 
under the ordinance, seem to me to 
be entirely reasonable and well 
adapted to the end in view, and to 
be justified by the experience of 
Westernport heretofore. There is no 
prohibition of the business’ of selling 
soft drinks, nor is that business un- 
der present condisions and in view. 
of the past experiences of this town 
and others so innocuous and innocent 
a business that it cannot be made the 
subject of regulations.” Kimmell y. 
Westernport, supra. 

54. Safee v. Buffalo, 204 App. Div. 
561, 564, 198 NYS 646. 

“Tt is matter of common knowledge 
that a condition of unrest, with a 
tendency on the part of many ele- 
ments of the population toward law- 
lessness, has prevailed since the 
World War. That same common 
knowledge as well as the evidence in 


the case tell us that since the enact- 
ment of the prohibition laws there 
has been and is widespread disregard 
thereof; that during this period there 
has been a large increase in the num- 
ber of places dealing in soft drinks, 
including many former saloons; that 
many of these places are mere covers 
for illegal liquor traffic, and have be- 
come centers for crime and meeting 
places for criminals; and that as an 
incident of these things, poisonous 
and otherwise harmful concoctions 
have been and are being there made 
and illegally disposed of.” Safee v. 
Buffalo, supra. 

55. Safee v, Buffalo, supra, 

56. Safee y. Buffalo, supra. 

57. Safee v. Buffalo, supra. f 

58 Kirby v. Paragould, 159 Ark. 
29, 251 SW 374; Kimmell y. Western- 
port, 140 Md. 506, 117 A 748. 

59. Safee v. Buffalo, 204 App. Div. 
561, 198 NYS 646. 

Opening and closing hours of busi- 
nesses generally see supra § 409. 

60. Westville v. Rainwater, 294 Ill. 
409, 128 NE 492. 

Power of municipal corporations to 
require licenses generally see Li- 
censes §§ 16-30. 

61. “Cider” defined see 11 C. J. 


p 764. 

62. Monroe v. Lawrence, 44 Kan. 
607, 24 P 1113, 10 LRA 520. 

63. Monroe v. Lawrence, supra. 

[a] A gallon.—Monroe v. Law- 
rence, 44 Kan. 607, 24 P1118, 10 LRA 
520. 

64. 

[a] ‘ 
juice of apples quickly changes from 
fresh to hard cider, and hard cider is 
presumptively not only a fermented 
but an intoxicating liquor... . It is 
difficult to show when the change oc- 
eurs, and when it reaches such a 
stage as will produce intoxication. It 
may have been. thought that the 
drinking of cider might foster a taste 
for strong liquors, and that if the 
unrestricted sale of cider by the glass 
was permitted, the officers might be 
easily deceived as to the character 
of the drinks sold, and that a tip- 
pling-shop might be carried on under 
the guise of a place to sell cider. In 
the interest of the health of the 
people, and the peace and good order 
of the community, it was deemed 
wise to regulate the traffic. To sell 
it by the glass, and allow it to be 
drank upon the premises where sold, 


Monroe v. Lawrence, supra. 
Discussion of rule. — “The 


was deemed to be subversive of good 
order, and dangerous to the health 
and morals of the people, and hence 
the city imposed a regulation that it 
should not be sold in less quantities 
than one gallon, and should not be 
drank at the place of sale.’”’” Monroe 
v. Lawrence, 44 Kan. 607, 609, 24 P 
1113, 10 LRA 520. 

65. See generally Franchises § 47 
et seq. 

For the use of streets see infra 
OV LLL gin ¢442 Comoe 

Impairing obligation of contract in 
franchise granted to municipal corpo- 
rations by the state see Constitu- 
tional Law § 626. 

Regulation of public utilities see 
infra §§ 550-561. 

66. See Franchises § 41. 

67. Iowa.—Logan v. Pyne, 43 Iowa 
524, 22 AmR 261. 

La.—Shreveport Tract. Co. v. Kan- 
Bae peaks etc., R. Co., 119 La, 759, 44 


N. Y.—Peo. v. Western New York, 
etc., Tract, Co., 214 N. Y. 526, 108 NH 
847 [rev 165 App. Div. 947, 150 NYS 
1104]; Peo. v. Perley, 67 Misc. 471, 
123 NYS 436 [aff 143 App. Div. 915 
mem, 127 NYS 1137 mem]. 

Tenn.—Noe -v. Morristown, 128 
soph 350, 161 SW 485, AnnCas1915C 

Tex.—Brenham vy. Brenham Water 
Co., 67 Tex. 542, 4 SW 143. 


68. See Franchises § 44 text and 
note 87. 
69. Southern Pac. Co. v. Portland, 


177 Fed. 958 [aff 227 U. S. 559, 33 
SCt 308, 57 L. ed. 642]. 

Legislative control see supra § 304. 

70. State v. Tampa Waterworks Co., 
56 Fla. 858, 47 S 358, 19 LRANS 183. 

[a] “Franchise” distinguished 
from “license.”—Permission given by 
a municipal ordinance for the exer- 
cise of a corporate franchise within 
the municipal limits is a “license” 
and not a “franchise.” Peo. vy. Union 
Gas, ete. Co., 254 Ill. 395, 98 NE 768, 
AnnCas1916B 201. ~ 

71. Springfield v. Inter-State In- 
dependent Tel., etc., Co., 279 Tl. 324, 
116 NE 6381 [aff 201 Ill. A. 227]. 

72. State v. Tampa Waterworks 
oy 56 Fla. 858, 47 S 358, 19 LRANS 
183. 

73. Hamilton y, Bastin, 188 Ky. 
764, 224 SW 430. 

74 Generally see Fraud 26 Cc. J, 
p 1050. 


75. See supra § 206. 
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publie from financial loss or fraud.”® 

[§ 451] b. Fraud in Sale of Food and Other Nec- 
Municipal corporations, under 
their properly delegated police powers, may enact 
regulations for the detection and prevention of im- 
position and fraud on the public in the sale and 
purchase of food and other commodities of general 
A municipal corporation may 
provide for the inspection of articles of food and 
drink offered for sale to the public.” 
late so as to secure honest weights and measures ;"9 
it may enforce the keeping of proper legal weights 
and measures by all vendors;®° and provide for 
the inspection of such weights and measures.*? 
It may require that the true weight or measure 
be stated on the package or other container in 
which articles of food or drink are sold.*? 
regulations must be reasonable,®* and not arbitrary** 


essary Cominodities. 


and necessary use."? 


76. Ill—Chicago v. Schmidinger, 
243 Ill. 190, 90 NE 372; ‘Chicago v. 
Schmidinger, 243 Ill, 167, 90 NE 369, 
44 LRANS 632, 17 AnnCas 614. 


Mich.—Peo. v. Wagner, 86 Mich. 
594, 49 NW 609, 24 AmSR 141, 13 
LRA 286. 

N. Y.—Paige v. Fazackerly, 36 
Barb. 392. 

Oh.—Holsman v. Thomas, 112 Oh. 


St. 397, 147 NE 750, 39 ALR 760; 
Gates v. Cleveland, 11 OhNPNS 5465. 

Wash.—Spokane v. Arnold, 73 
Wash. 256, 131 P 815; Seattle v. Gold- 
smith, 73 ‘Wash. 54, 131 P 456. 

N. B.—Rex, v. Kay, 39 N. B. 278. 

Ont.—Rex v. Chisholm, 14 Ont. L. 
178, 9 OntWR 914. 

Que.—Iberville v. Labelle, 4 Hast 
LR 76. 

Sask.—Harwood v. Williamson, 1 
Sask. L. 66. 

[a] Rule applied.—Ordinance regu- 
lating auctioneers of jewelry held 
valid. Holsman v. Thomas, 112 Oh. 
St. 397, 147 NE 750, 39 ALR 760. 

77. Tll.—Chicago v. Schmidinger, 
243 Ill. 190, 90 NE. 372; Chicago v. 
Schmidinger, 243 Ill. 167, 90 NE 369, 
44 LRANS 632,.17 AnnCas 614. 


Mich.—Peo. v. Wagner, 86 Mich. 
594, 49 NW 609, 24 AmSR 141, 13 
LRA 286. 

N. Y.—Paige v. Fazackerly, 36 
Barb. 392. 

Oh.—Gates v. Cleveland, 11 OhNP 
NS 545. 

Pa.—Gaghagan v. Begley, 15 Pa. 
Dist 916: 

Wash.—Spokane v. Arnold, 73 
Wash. 256, 131 P /&15; Seattle ‘vy: 


Goldsmith, 73 Wash. 54, 131 P 456. 
N. B.— Rex v. Kay, 39 N. B. 278. 
Ont.—Rex v. Chisholm, 14 Ont. L. 

178, 9 OntWR 914, 


Que.—lIberville v. Labelle, 4 East 
LR 76. 

Sask.—Harwood y. Williamson, 1 
Sask. L. 66. 

fa] Construction of particular 


regulations.—Wilburn v. Derry Bor- 
ough, .43\-Pa,,"Co: 622: Erie “City Ty: 
Weinheimer, 37 Pa. Co. 221. 

7g. Terr. v. Hop Kee, 21 Hawali 
206, AnnCas1915D 1082: Baltimore Vv. 
Bloecher, (Md.) 1382 A 160; Moore v. 
Greensboro, 191 N. C. 592, 182 SH 
565; Spokane y. Arnold, 73 Wash. 
256, 131 P 815; Seattle v. Goldsmith, 
73 Wash. 54, 131 P. 456. 

Inspection of food generally see 
Food § 11. 

Municipal .prohibition of sale of 
adulterated food. see Adulteration 

ar 
: Power to enact inspection laws by 
the state or federal government see 
Inspection § 2. 

79. Ga.—Cartersville vy. McGinnis, 
142 Ga. 71, 82 SE 487, Ann€as1915D 
1067. 

Ill.—Chicago v. Schmidinger, 243 
Til. .190, 90 NE 372; Chicago~ v. 
Schmidinger, 243 Ill. 167, 90 NE 369, 


wat 
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It may regu- 


Such 
| before being 


44 LRANS 632, 17 AnnCas 614; Chi- 
cago v. Bartels, 146 Ill. A. 180. But 
see Cairo v. Coleman, 53 Ill. A. 680 
Cincorp. Act [1872] ec 24 pt I art 5 
§ 1, authorizing cities to regulate the 
inspection and weighing of ‘brick, 
lumber, firewood, coal, hay, and any 
article of merchandise,’’ does not au- 
thorize them to provide for the in- 
spection of the articles of merchan- 
dise of a stationery store). 

Iowa.—State v. Smith, 123 Jowa 
654, 96 NW 899. 
3 Mo. .—Lamar y. Weidman, 57 Mo, A. 
1 

N. Y.—New York v. Hewitt, 91 App. 
Div. 445, 86 NYS 832; New York v. 
Marco, 58 Mise. 225, 109 NYS 58. 

Oh.—Gates v. Cleveland, 11 OhNP 


NS 5465. 

Pa.—Gaghagan vy. Begley, 15 Pa. 
Dist. 916. 

Wash.—Spokane  v. Arnold, 73 
Wash. 256, .131 “P 815; Seattle’ v. 


Goldsmith, 73 Wash. 54, 131 P 456. 
Man.—In re Miller, 16 Man. 479. 
Ont.—Rex v: Chisholm, 14 Ont. L. 

178, 9 OntWR 914; In re Snell, 30 

U. C. Q. B. 81; J. G Butterworth & 

Co., Ltd. v. Ottawa, 15 OntWN 396 

Lape dism 46 Ont. L. 49, 49 DomLR 

262]. 

80. Spokane v. Arnold, 73 Wash. 

256, 131 P 815; Seattle v. Goldsmith, 

73 Wash. 54, 131 P 456. 

81. Spring Valley v. Spring Valley 
Coal Co., 71 Ill. A. 432; Ford v. New 
York -Cent., ete., R. Co., 33 App. Div. 
474, 538 NYS 764; Bangasser v. Citi- 
zens’ Gas Co., 19 AlbLJ (N. Y.) 400; 
Gates v. Cleveland, 11 OhNPNS 545; 
Spokane v. Arnold, 73 Wash. 256, 
131 P 815; Seattle v. Goldsmith, 73 
Wash. 54, 131 P 456. 

82. Spokane v. Arnold, 73 Wash. 
256, 181 P 815; Seattle v. Goldsmith, 
73 Wash. 54, 181 P 456; Rex v. Kay, 
39 N. B. 278. 

83. Ark.—Taylor v. Pine Bluff, 34 
Ark. 603. 

Ill.—Chicago v. Kautz, 313 Ill. 196, 
144 NE 805. 

Iowa.—Davis v., Anita, 73 Iowa 325, 
35 NW 244. 

Mo.—LaMar v. Weidman, 57 Mo. A. 
507. 

Oh.—Allion v, Toledo, 20 OhNPNS 
353. 

Pa.—Harrisburg v. Edmun, 20 Pa. 
Dist. 881. 

Reasonableness of regulations gen- 
erally see supra § 229. 

84 Chicago v. Kautz, 313 Ill. 196, 
144 NE 805; Allion vy. Toledo, 20 Oh 
NPNS 353. 

85, Allion v. Toledo, 


53. 

86. Public weighers and measurers 
generally see Weights and Measures 
[40 Cyc 884]. 

87. Ala.—Mobile v. Yuille, 3 Ala. 
137, 86 AmSR 441. 
sop et v. Pine Bluff, 34 Ark. 


20 OhNPNS 


86 “450-451 


or discriminatory.® 

Public scales.*® 
power, it is competent to provide that the stand- 
ard weights and measures for coal, hay, cotton, 
corn, and the like shall be observed in all sales 
within the corporate limits, by test upon the public 
seales provided by the municipality,*’ and prescribe 
what fee shall be paid for weighing,®® and that the 
same shall be paid in halves by seller and buyer.®® 
But it is beyond the power of the corporation to 
require the weighing on the public scale of products 
which are not to be sold or offered for sale within 
the municipal lmits.%° 
pel dealers in particular commodities to weigh them 
on the municipal scales, if requested by the pur- 
chaser, it is beyond the power of the corporation 
to compel that all coal be weighed on the seales) 
sold.*t - 


Under the usual municipal pokes 


Under authority to com- 


Under 


Iowa.—Davis v. Anita, 73 Iowa 325, 
35 NW 244. 


some regulations, 


Ky.—Collins v. Louisville, 2 B. 
Mon. 134. 
Mich.—Peo. v. Wagner, 86 Mich. 


594, 49 NW 609, 24 AmSR 141, 13 
LRA 286. 

Minn.—State v. Eck, 121 Minn, 202, 
141 NW 106, AnnCas1914C 678. 

Mo.—St. Charles y. Elsner, 155 Mo. 
671, 56 SW 291. 

Pa.—Gaghaghan v. Begley, 32 Pa. 
Con ait. 
saute hee v. Milwaukee, 12 Wis. 

Man,—In re Miller, 16 Man. 479. 

[a] Limited to articles intended | 
for market.—Cons. Mun. Act (1903) 
(3 Edw. VII c 19 § 280 subs 9), 
whereby municipalities are em- 
powered to pass by-laws “for regu- 
lating, measuring or weighing (as 
the case may be) of lime, ‘shingles, 
laths, cord-wood, coal and other fuel,” 


must be read as limited to such arti- 


cles as are marketed or exposed for 
sale within the limits of the munici- 
pality. It cannot have been intended 
by the legislature that, where such 
articles have been the subject of a 
complete contract of sale made be- 
yond the limits of the municipality, 
and the only act done within it is the 
delivery, there should be the right 
to impose what is practically a tax 
upon the vendor of the _ articles 
rea Rex v. Woollatt, 11 Ont. L. 


[b] Construction of ordinance.— 
The ordinance in question, by its own 
terms, does not apply to a sale where 
the commodity sold is weighed on 
the purchaser’s own scales, with his 
approbation. Fnplton vy, Sims, 127 Mo. 
A. 677, 106 SW 1094. 

88. Wills v. Ft. Smith, 70 Ark. 221, 
66 SW 922; State v. Tyson, LLIN, 
687, 16 SE 238; O’Maley vy. Freeport, 
96 Pa, 24, 42 AmR 527; Yates v. Mil- 
waukee, 12 Wis. 673. 

[a] Fees for weight certificates.— 
The city of St. Louis, under art 3 
§ 26 of its charter, authorizing it to 
“license, tax, and regulate retailers,” 
and “to provide for the inspection 
and weighing of coal,” ete., had power 
to pass and enforce an ordinance re- 
quiring coal dealers to furnish to 
consumers certificates showing offi- 
cial weights of the coal sold, which 
certificates the dealers were required 
to purchase from the city at the 
maximum rate of ten dollars per one 
hundred. Sylvester Coal Co. v. St. 
Louis, 130 Mo. 328, 82 SW 649) 51 
AmSR 566 

89. State vy. Tyson, 111° N. C. 687, 
16 SE 238. 


aun Lamar v. Weidman, 57 Mo. A. 
Municipal territorial limitations 
generally see supra § 233. \ 
91. Rex v. Frankfeldt, (Alta.) 13 
WestLR 108. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 451-455] 


although the weight of the ae scales is con- 
elusive, it is not exclusive,9? and the weight may 
be taken on any scales duly tested and sealed.®® 
The municipality may also provide for public 
weighmasters®* or a sealer of weights and meas- 
ures. 

[§ 452] 54. Fuel; Coal and Wood—a. Private En- 
terprise. A coal business is not classed as a nul- 
sance.°® The exclusion of that business from a 
particular district of a. municipal corporation can 
only be justified as an exercise of the zoning power 
of the corporation.’ While a municipal corpora- 
tion may exclude a coal business from particular 
districts,°* a zoning regulation providing that build- 
ings in business districts shall be used for whole- 
sale and retail business does not prohibit a retail 
coal business.°? 

[§ 453] b. Municipal Enterprise.’ In some ju- 
risdictions, while recognizing the power of the leg- 
islature to empower a “municipal corporation to buy 
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and sell fuel, such as coal or wood during a period 
of emergency,? it is held. that a municipal cor- 
poration has no power to enter into such enter- 
prise as a permanent business? and that the legis- 
lature may not empower the corporation to do so;* 
such use of moneys is held not to be for a pub- 
lic purpose.® In other jurisdictions it is held that 
such an enterprise is a proper municipal function,® 
and that the legislature may authorize a municipal 
corporation to enter into such field.’ 

[§ 454] 55. Game. The state’s control over game 
may be at least partially delegated to local gov- 
ernmental bodies, unless there is a constitutional 
provision to the contrary. 

[§ 455] 56. Gaming or Gambling.? The mrnicipal 
police power over gaming and gambling houses is 
dependent upon the charter or general laws.1° Ac- 
cording to authority expressly granted or implied 
from those expressly granted, and only when so 
authorized,‘ municipal corporations may regulate 


$2. Sumter v. Deschamps, 38 S. C, 
L. 297. n ehee 

[a] By the appointment of a city 
weigher in pursuance of an ordinance 
creating the office, the city does not 
have the right to forbid persons from 
carrying on the business of weighing. 
Cincinnati v. Broadwell, 3 Oh. Dec. 
(Reprint) 286. 

93. Lehigh Coal, ete., Co. v. Cape- 
hart, 49 Minn. 539, 52 NW 142. 

94. Ky.—Collins v. Louisville, 2 
B. Mon. 134. 

Minn.—Lehigh Coal, ete, Co. v. 
Capehart, 49 Minn, 539, 52 NW 142. 


Mo.—Lamar v. Weidman, 57 Mo. 
A. 507. 

N. Y.—Stokes v. New York, 14 
Wend. 87. 
ring C.—Raleigh v. Sorrell, 46 N. C. 


Oh.—Cincinnati v. Broadwell, 3 Oh. 
Dec. (Reprint) 286, 

Pa.—Gaghaghan y. Begley, 32 Pa. 
Co. 377. 

S. C.—Sumter v. Deschamps, 38 S. 
| OSS rE 


yas .—Yates vy. Milwaukee, 12 Wis. 

Man.—In re Miller, 16 Man, 479. 

Ont.— J. G. Butterworth Co., Ltd, v. 
Ottawa, 46 Ont. L. 49, 49 DomLR 262. 

But see Savanna vy. Robinson, 81 
Ill. A. 471- (statute construed as not 
to confer power). 

95. Ford v. New York Cent., etc., 
R. Co., 33 App. Div. 474, 53 NYS 764; 
Peo. v. Rochester, 45 Hun LOS. Qo IN 
Phe cag Huddleson y. Ruffin, 6 Oh. St. 

[a] Accuracy of computing de- 
vices.—A charter, authorizing the 
common council to regulate weights 
and measures to be sealed by the city 
sealer “so aS to be made conformable 
to the standards of weights and 
measures established by the general 
laws of the state,’’ does not authorize 
an ordinance requiring him to deter- 
mine the accuracy of computing de- 
vices on scales of merchants, by 
which the value of goods weighed is 
to be determined, and either approve 
or condemn them. Parker, etc., Co. 
va JAUStim, | bo6! Mich. "573; 121. 7N W 
322, 23 LRANS 266. 

96. See Nuisances [29 Cye 1170 
text and note 53]. 

97. Welch v. Niagara Falls, 210 
App. Div. 170, 205 NYS 454. 

98. Welch v. Niagara Falls, supra. 

99. Welch v. Niagara Falls, supra. 

1. Regulation of businesses gener- 
ally see supra § 407. 

Municipal enterprise as to articles 
of food see supra § 445. 

2. In re Opinion of Justices, 182 
Mass. 605, 66 NE 25, 60 LRA 592; 
In re Opinion of Justices, 155 Mass. 
598, 30 NE 1142, 15 LRA 809; Baker 
vy. Grand Rapids, 142 Mich. 687, 106 
NW 208; Howard v. New York, ise) 


App. Div. 596, 191 NYS 878 [rev on 


Sep grounds 236 N. Y. 91, 140 NH 
206). 

Acts in emergency generally see 
supra § 232. 

3. Baker v. Grand Rapids, 142 
Mich. 687, 106 NW 208. 


4. In re Opinion of Justices, 182) 


Mass..605, 66 NE 25, 60 LRA, 592; 
In re Opinion of Justices, 155 Mass. 
598, 30 NE 1142, 15 LRA 809. 

[a] Beason for rule.—‘‘When the 
Constituion was adopted the buying 
and selling of wood and coal for fuel 
was a well known form of private 
business, which was generally carried 
on as other kinds of business were 
carried on; and is now carried on in 
much the same manner as it was 
then. -It was and is a kind of busi- 
ness which in its relations to the 
community did not and does not differ 
essentially from the business of buy- 
ing and selling any other of the nec- 
essaries of life. Although all kinds 
of business may be regulated by the 
Legislature, yet to buy and sell coal 
and wood for fuel requires no author- 
ity from the Legislature, and re- 
quires the exercise of no powers de- 
rived from the Legislature, and every 
person who chooses can engage in it 
in the Same manner as in the buy- 
ing and selling of other mérchandise. 
We are not aware of any necessity 
why cities and towns should under- 
take this form of business any more 
than many others which have always 
been conducted by private enterprise, 
and we are not called upon to con- 
sider what extraordinary powers the 
Commonwealth may exercise, or may 
authorize cities and towns to exer- 
cise, in extraordinary exigencies for 
the safety of the State or the wel- 
fare of the inhabitants. If there be 
any advantage to the inhabitants in 
buying and selling coal and wood for 
fuel at the risk of the community on 
a large scale, and on what has been 
called the co-operative plan, we are 
of the opinion that the Constitution 
does not contemplate this as one of 
the ends for which the’ government 
was established, or aS a public serv- 
ice for which cities and towns may 
be authorized to tax their inhabi- 


tants.” In re Opinion of Justices, 
155 Mass. 598, 606, 30 NE 1142, 15 
LRA 809. 


5. In re Opinion of Justices, 
supra; Baker v. Grand Rapids, 142 
Mich. 687, 106 NW 208. 

Municipal purposes generally see 
supra § 2 

6. pee v. Portland, 245 U.S. 217, 
88 SCt 112, 62 L. ed. 252, LRA1918C 
765, AnnCasl1918E 660; Laughlin y. 
Portland, 111 Me, 486, .90 A 318, 51 
LRANS 11438, AnnCas1916C 734. 

7. Jones v. Portland, 245 U.S. 217, 
38 SCt 112, 62 L. ed. 252, LRA1918C 
765, AnnCas1918H. 660; aughlin v. 
Portland, 111 Me. 486, 90 A 3818, 51 


LRANS 1143, AnnCas1916C 734. 

[a] Reason for rule—‘Can it 
make any real and vital difference 
and convert a public into a private 
use if instead of burning the fuel 
at the power station to produce the 
electricity, or at the central heating 
plant to preduce the heat and then 
conducting it in the one case by wires 
and in the other by pipes to the 
user’s home, the coal itself is hauled 
over the same highway to the same 
point of distribution? We fail to see 
it. It is only a different and a sim- 
pler mode of distribution and, if the 
Legislature has the power to author- 
ize municipalities to furnish heat to 
its inhabitants ‘it can do this by any 
appropriate means which it may 
think expedient.’ The vital and es- 
sential element is the character of 
the service rendered and not the 
means by which it is rendered. It 
Seems illogical to hold that a mu- 
nicipality may relieve its citizens 
from the rigor of cold if it can reach 
them by pipes or wires placed under 
or above the highways but not if it 
can reach them by teams travelling 
along the identically same highway. 
It will be something of a task to 
convince the ordinarily intelligent 
citizen that an act of the Legislature 
authorizing the former is constitu- 
tional but one authorizing the latter 
is uneonstitutional beyond all ra- 
tional doubt. For we must remember 
that we are considering the exist- 
ence of the power in the Legislature 
which is the only question before the 
court and not the wisdom of its exer- 
cise which is. for the Legislature 
alone.” Laughlin v. Portland, 111 
Me. 486, 496, 90 A 318, 51. LRANS 
1148, AnnCas1916C 734 [quot Jones 
vy. Portland, 245 U. S, 217,38 SCt 112, 
113, 62 L. ed. 252, AnnCas1918E 660, 
LRA1918C 765]. ' 

8. See Game § 9. 

9. Generally see Gaming 27 C, J. 
pP9.G1. 

Pool or billiard tables or halls see 
infra § 542. 

Regulation of businesses generally 
see supra § 407. 

10.. Marksville v. Worthy, 123 La. 
432, 49 S 11,131 AmSR 353. 

11. Ga—Thrower vy. Atlanta, 124 
Gat we Deus tae G0, oli anaes Eval erie et 
LRANS 382, 4 AnnCas 1. 

Kan,—Burlingame v, Thompson, 74 
Kan.. 393, 86 P 449; Clearwater v. 
Bowman, 72 Kan. 92, 82 P 526. 

La.—Marksville v. Worthy, 123 La, 

82, 49 S 11, 181 AmSR 353. 

ON. J.—Breninger v. Belvidere, 44 
ING la oO. 

W. Va.—State v. Godfrey, 54 W. 
Va, 54, 46 SE 185. 

Ont.—Rex v. Spegelman, 9 Ont. L. 
75, 5 OntWR 83. 

[a] Telegraph bets on races.—To 
maintain a place of any character 
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or suppress gaming or gambling,’? as for instance, 
such practices as bookmaking,'* cock fighting,’ 
keeping gambling houses or devices, lotteries,*® 
slot machines for the purposes of gambling;1* but 
not the use of such machines for an innocent and 
harmless purpose, not amounting to gambling.'® 
The power given to regulate!® does not necessarily 
earry the power to suppress.?° 

Card tables for sale; card playing. It has been 
held without the power of the municipal corpora- 
tion to prohibit the keeping of card tables for sale 
in a place of business”! or to make it unlawful to 
permit card playing under any and all circumstances 
in any place of business or adjacent thereto.?? 

Where state has not acted. While it has been 
held that the power to suppress nuisances does not 
warrant the enactment of an ordinance or regula- 
tion penalizing the playing of cards for money in 
any or all places within the corporate limits,”% 
and that the power to close gambling houses does 
not warrant penalizing of the betting of money on 
poker and other games which have not been de- 
nounced by state law,?* it has also been held that, 
when the state has delegated to municipal cor- 
porations the power to prohibit gaming, it is im- 
material to the invalidity of the ordinance pro- 
hibiting gaming whether the state has created that 
offense against its own laws or not.?> On the other 
hand, it has been held that under the power to 
suppress gaming the municipal corporation is not 


authorized to suppress any game not prohibited by 
state law.?® 


Definition of terms. An ordinance prohibiting 
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| ine ‘ ve, Par Fare va 
. . -s oda, 


[§ 455 


| gambling is not invalid by reason of its failure to 
define the term ‘‘gambling.’’?* 

Inmates of gambling houses; frequenting gambling 
houses. Within its express or implied powers a 
municipal corporation may punish inmates of 
gambling houses,?8 suppress visiting at gambling 
houses,?® and may make it punishable to be found 
in gambling houses.2° On the other hand, it has 
been held that it is without the power of a mu- 
nicipal corporation to make it an offense to be found 
in a gambling house without regard to the purpose 

‘ for which one was present.*? 

Power to license. A municipal corporation which 
by its charter is authorized to prevent and suppress 
gaming and gambling houses is not authorized to 
make such places lawful by licensing them.** The 
power-to suppress is not authority to permit and 
regulate.23 A license fee on a tenpin alley or the 
like cannot be imposed by ordinance without leg- 
islative authority.*4 It has been held that, under 
the power to restrain gaming, municipal corpora- 
tions have the power to license,*> and that such 
power repeals general statutes inconsistent there- 
with when such is the intention of the legislature.** 

Punishment. While under express or implied 
power municipal corporations may make gambling 
a punishable offense,*7 it has been held that, under 
the mere power to suppress gambling, a municipal 
corporation has no power to provide for its punish- 
ment as a misdemeanor;*® nor has it power to 
impose fines or penalties for gambling or keeping 
gambling houses.*? 

The lessors of gambling houses may be fined.*® 


where persons are allowed to bet, or 
telegraph bets, on races of any sort 
is an act prohibited by Pen. Code 
(1895) § 398, and such act cannot, in 
the absence of express legislative au- 
thority, be made penal by a munici- 
pal ordinance. Thrower v. Atlanta, 
124 Ga. 1, 52 SE 76, 110 AmSR 147, 
1 LRANS 382. 

12. U. S.—In re Lee Tong, 18 Fed. 
253, 9 Sawy. 333. 

Ala.—Ferrell v. Opelika, 144 Ala. 
135, 39 S 249; Little vy. Attalla, 4 Ala. 
A. 287, 58 S 949. 

Cal.—In re Ah Cheung, 136 Cal. 
678, 69 P 492; In re Murphy, 128 Cal. 
29, 60 P 465. 

Conn.—State v. Flint, 63 Conn, 248, 
28 A 28; State v. Carpenter, 60 Conn. 
97, 22 A 497. 

Ill.— Berry v. Peo., 36 Ill. 423. 

Iowa.—Blodgett v. McVey, 131 
Iowa 552, 108 NW 239. 

Ky.—White vy, Com., 92 SW 285, 28 
KyL 1312. 

La.—Eros v. Powell, 137 La. 342, 
68 S 632; Lake Charles v. Marcantel, 
D225) ua. 170, 51" S) 1067 eustone Vv 
Perkins, 114 La. 851, 38 S 583; New 
Orleans v. Collins, 52 La. Ann. 973, 
27 S 532. : 

Oh.—Magris v. Canton, 22 OhNPNS 
He Matter v. Sherlock, 19 OhNPNS 

Philippine.—U. S. v. Salaveria, 39 
Philippine LO2: W., Ss. ve. JOSOns, 126 
Philippine 1; U. S. v. Espiritusanto, 
23 Philippine 610. 

Utah.—Salt Lake City v. 
42 Utah 401, 418, 131 P 636. 

IM nVie wie...) that, it, ld #a., well 
known fact that numerous games and 
gambling devices are often resorted 
_ to for gambling purposes within the 
corporate limits of municipalities, 
and especially within the limits of 
the larger and more populous ones, 
for the reason that the opportunities 
for patronage are much greater 
therein than in sparsely settled dis- 
tricts of the state, it is easy to per- 
ceive why cities are and should be 


Doran, 


given a free hand in suppressing the 
vice of gambling in whatever form it 
may present itself.”” Sale Lake City 
v. Doran, supra. 

{a] Under authority to provide 
against “evils of gambling” munici- 
palities may prohibit certain classes 
of gambling. U.S. v. Joson, 26 Phil- 
ippine 1 (jueteng). 

13. See supra § 350. 


14. Vinco v. Hinigaran, 41 Philip- 
pine 790. 
[a] Number of cockpits.—A muni- 


cipality may limit the dumber of 
cockpits within its limits. Vinco v. 
Hinigaran, 41 Philippine 790. 

15. Marksville v. Brouillette, 142 
La. 916, 77 S 790; State v. Grimes, 
49 Minn. 443, 52 NW 42; Magris v. 
Canton, 22 OhNPNS 312; Greenville 
v. Kemmis, 58 S. C., 427, 36 SE 727, 
79 AmSR 8438, 50 LRA 725. 

[a] Policy.—Under a statute em- 
powering common councils of cities 
to make ordinances to suppress gam- 
ing, an ordinance punishing any 
person managing a place or shop 
for the purpose of playing or allow- 
ing others to play the game or 
scheme commonly known as “policy” 
is not invalid on the ground that such 
statute does not create or define the 
offense prohibited in the ordinance, 
prescribe the penalty, make the acts 
described criminal, or empower com- 
mon councils to make them so, the 
power granted being adequate, and 
‘policy playing” being a phrase in 
such current use as to need no defini- 


tion. State v. Flint, 68 Conn, 248, 28 
A 28; State v. Carpenter, 60 Conn. 
97, 22 A 497. : 


Disorderly houses see supra § 425. 

Gambling houses generally sce 
Gaming §§ 155-173. 

Visiting or frequenting gaming 
houses generally see Gaming § 175. 


16. See Lotteries § 32 text and 
note 99. 
17. Salt Lake City v. Doran, 42 


Utah 401, 131 P 6386. 
18. Salt Lake City v. Doran, Supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


But see Taggert v. Allegheny City, 


12 Pa. Dist. 796 (regulation by li- 
cense). 
19. State v. Hay, 29 Me. 457. 


20. In re McMonies, 75 Nebr. 702, 
106 NW 456; State v. McMonies, 75 
Nebr. 4438, 106 NW 454. 

Prohibition generally see supra 

250. 


21. In _re Sapp, 79 Nebr. 781,,.113 
NW 261, 12 LRANS 441. 

22. In re Sapp, supra. 

Card playing not illegal by general 
law see infra text and note 23. 

23. Marksville v. Worthy, 123 La. 
432, 49 S 11, 181 AmSR 353. 

24. Baton Rouge v. Weis, 141 La. 
99,'.74 S709. 

25. Little v. Attalla, 4 Ala. A. 287, 
58 S 949; Salt Lake City v. Doran, 
42 Utah 401,.131 P 636. 

26. In re Lee Tong, 18 Fed. 253, 9 
Sawy. 333. 

27. Lake Charles v. Marcantel, 125 
La, 170, 51 S 106. 


28. Lane v. Springfield, 120 Ill. 

Soe 

29. Exp. Lane, 76 Cal. 587,18 P 677. 

30. Flynn v. Springfield, 120 Ill. A. 
266. * 

31. Peo. v. Daniels, 133 App. Div. 
936, 118 NYS 5; Peo. v. Sears, 133 
App. Div. 936, 118 NYS .b3 "Peo, ov. 


Baum, 133 App. Div. 481, 118 NYS 3. 
32. State v. Nease, 46 Or. 433, 80 


33. Chicago v. Brownell, 41 Ill. A. 
70. 

34. Goetler v. State, 45 Ark. 454. 

35. In re Snell, 58 Vt. 207, 1 A 566. 

36. In re Snell, supra. 

37. White v. Com., 122 Ky. 408, 92 


SW 285, 28 KyL.-1312; U. S. v. Joson, 
26. Philippine 1; U. S. v. Hspiritu- 
santo, 23’ Philippine 610. 

38. In re Lee Tong, 18 Fed. 253,. 
9 Sawy. 333; Mt. Pleasant v. Breeze, 
11 Iowa 399. 


39. New Hampton y. Conroy, 56 
Iowa 498, 9 NW 417. 
40. .State v. Hagimori, 57 Wash.- 


623, 107 P 855. 
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[§ 456] 57. Garages.*t The regulation and con- | Disposition of.4¢ It is within the police power of 


trol of publie garages by municipal corporations is 
dealt with under another title in this work.*? 
power to regulate and control the regulation of 
private garages by municipal corporations must be 
expressly granted or rise by necessary implication.* 
In the absence of express or implied grant a mu- | or 
nicipal corporation may not prohibit private gar- 
In order to warrant 
the refusal of a building permit for a private garage, 
on the ‘ground that the erection is in violation of 
a zoning regulation, the contemplated structure 
must fall within the prohibited terms of the zoning 


ages in residential districts.*4 


regulations.*® 


The 


municipal corporations to control and regulate the 
manner of collection and disposition of garbage, 
refuse, or filth,*7 both under the rules relating to 
municipal police power over nuisances*® and its 
power to legislate for the protection of the health 
safety or welfare of its inhabitants.49 
not only the power but it is also the duty of the 
corporation to do so.°° 
and control the collection and disposition of gar- 
bage may not depend on whether or not such col- 
lection and disposition is a nuisance.°! 
that the waste matter has a disposal value does 


peas 


The power to regulate 


The fact 


not prevent the corporation from assuming control 


[§ 457] 58. Garbage, Refuse, Filth; Removal and 


ee generally Motor Vehicles 
42 C. p 563. 

me acties of livery stables see 
Livery- Stable and Garage Keepers 8§ 

Regulation of private stables see 
infra § 574. 

42. See Livery-Stable and Garage 
Keepers §§ 4-8. 

43. Klein v. Jersey City, (N. J. 
Sup.) 132 A 502. 

44. Klein v. Jersey City, supra. 

45. G. M. S. Holding .Corp.. v. 
Hague, 100 N. J. L. 401, 126 A 425. 

46. Cross references: 

Ashes see supra § 342. 

Bie Hy apecmeered removal of see supra 
336. 

Manure see infra § 499. 

Nuisances generally see infra §§ 518- 

532. 

Toilets, water-closets, privies, etc. see 

infra § 588. 

47. U. S.—Gardner v. Michigan, 
199 U. S. 325, 26 SCt 106, 50 L. ed. 
212; California Reduction Co. v. Sani- 
tary Reduction Works, 199 U. S. 306, 
26 SCt 100, 50 L. ed. 204. 


Ark.—Porter v. Hot Springs, 287 
SW 585; Dreyfus v. Boone, 88 Ark. 
353, 114 SW 718. 

Cal.—Ex p. Gughmini, 81 P 958; 
In re Zhizhuzza, 147 Cal. 328, 81 P 
955; Ex p. Casinello, 62 Cal. 538. 

Ga.—Savannah v. Jones, 149 Ga. 


139, 99 SE 294; Savannah v. Jones, 
24 Ga. A. 4, 99 SE 469. 

Ill.—Consumers’ Co. v. Chicago, 313 
Ill. 408, 145 NE 114; Chicago v. Strat- 
ton, 58 Ill. A. 539. 

Ind.—Walker v. Jameson, 140 Ind. 
591, 37 NE 402, 39 NE 869, 49 AmSR 
222, 28 LRA 679, 683. 

Kan.—Wichita vy. Killion, 121 Kan.« 
62, 245 P 1056; Blakeman v. Wichita, 
TOs isan: 7638, 175 2975s Kirksey nye 
Wichita, 103 Kan. 761, 175 P 974. 

La.—State v. Payssan, 47 La. Ann. 
1029, 17 S 481, 49 AmSR 390. 

Md.—Schultz v. State, 112 Md. 211, 


76 A 592; Boehm v. Baltimore, 61 
Md. 259. 

Mass.— Wheeler vy. Boston, 2338 
Mass. 275, 123 NE 684, 15 LRANS 


275; Haley v. Boston, 191 Mass. 291, 
77 NE 888, 5 LRANS 1005; Com. v. 
@utter, 156 Mass. 52, 29 NE 1146. 

Mich.—Pantlind y. Grand Rapids, 
210 Mich. 18, 177 NW 302, .15 ALR 
280; Grand Rapids Bd. of Health v. 
Vink, 184 Mich. 688, 151 NW 672; 
Peo. v. Bennett, 83 Mich. 457, 47 NW 
250; Peo. v. Gordon, 81 Mich. 306, 
45 NW 658, 21 AmSR 524. 

Miss.—Gulfport v. Shepperd, 116 
Miss. 439, 77 S 193. 

Mo.—St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045; State v. Beattie, 
16 Mo. A. 131. 

Nebr.—Coombs v. MacDonald, 43 
Nebr. 632, 62 NW 41; Smiley v. Mc- 
Donald, 42 Nebr. 5, 60 NW 356, 4AM 
ASE 684, 27 LRA 540. 

H.—Concord v. Morgan, 74 N. H. 


32, aye A~725. 
N. J.—Atlantic City v. Abbott, 73 
Ng's plastered Sdaee (6:2, tyAves (919.9 Rohrs v. 


Zabriskie, (Sup. ) 133% A. 65. 
N. Y.—Rochester v. Gutberlett, 211 
N. Y. 309, 105 NE 548, LRA1915D 


209, AnnCas1915C 483 [aff 151 App. 
Div. 900 mem, 135 NYS 1104 mem]; 
New Rochelle v. Clark, 65 Hun 140, 
19 NYS 989. 

Okl.—Burns v. Enid, 92 Okl. 67, 
217 P 1038; Bishop v. Tulsa, 21 Okl1. 
Cr. 457, 209 P 228, 27 ALR 1008. 

Pa.—Serencse v. Filbert, 29 Pa. 
Dist. 190; Marple v. Pfanner, 21 Pa. 
Dist. 847, 848 [cit Cyc]; Harrisburg 
v. Martin, 20 Pa. Dist. 325; Butler 
Borough v. Logan, 19 Pa. Dist. 952; 
Kussel v. Erie, 8 Pa. Dist. 105. 

Porto Rico. --San Juan League of 
Property Owners v. San Juan, 12 
Porto Rico 346. 

Tex.—Breckenridge v. McMullen, 
(Civ. A.) 258 SW 1099; Ex p. London, 
73 Tex. Cr. 208,,21638 SW 19638; x epi 
Howell, 71. Tex. Cr. 71, 158 SW 535; 


Anderson v. State, 53 Tex. Cr. 243, 
109 SW 198. 
Utah.—Salt Lake City v.. Bern- 
hagen, 56 Utah 159, 189 P 583. 
Wash.— State v. Lovelace, 118 


Wash. 50, 203 P 28; Smith v. Spokane, 
55 Wash. 219, 104 P 249, 19 AnnCas 
1220. 

Ont.—Re Knox, 5 OntWN 2387, 25 
OntWR 201; Re Jones, 9 OntWR 323. 

[a] Discussion of rule.—‘‘It can- 
not be seriously contended that an 
ordinance which deals with garbage, 
house offal or other refuse, animal or 
vegetable matter, is not one which 
has a direct relation to the police 
power, or that it is not the duty of 
the city in the interest of the public 
health or comfort to assume the 
regulation and control of such mat- 
ters. The fact that this accumula- 
tion contains fresh scraps of animal 
and vegetable matter does not pre- 
vent the extension of the police 
power of the city over the whole 
subject, as this ordinance does. To 
admit the right of the appellant, 
independent of the city’s control, to 
select and haul from hotels, clubs 
and apartment houses such scraps 
would very greatly weaken the effec- 
tive control of the municipality over 
the subject. It would result to a 
very great extent in the substitution 
of individual judgment in a matter 
of vital concern to the city for the 
judgment of the municipal authori- 
ties. It is evident that the recogni- 
tion of such an uncontrolled right 
would be fraught with great danger 
to the public health.” Schultz v. 
State, 112 Md. 211, 218, 76 A 592. 

[b] No conflict in several ordi- 
nances.—An ordinance, regulating the 
keeping and removal of “garbage, 
grease, offal and other refuse mat- 
ter composed of either animal or 
vegetable matter,” is not in conflict 
with a prior one declaring that ‘‘the 
word ‘garbage’ shall be construed to 
mean kitchen offal and other refuse 
matter composed of 2ither animal or 
vegetable substance. ’ or one making 
it include “every accumulation of 
both animal and vegetable matter, 
liquid or otherwise, that attends the 
preparation, decay, and dealing in or 
storage of meats, fish, fowls, birds or 
vegetables,” so as to render appli- 
cable a city charter provision that 


no ordinance eonflicting with a pre- 
vious ordinance shall be valid until 
the prior ordinance is expressly re- 
erg an st St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045. 

[c] “Garbage reduction plant.”— 
Wharves used as a dumping place for 
city garbage destined to be spread 
over surrounding land as fertilizer 
did not constitute a “garbage reduc- 
tion plant’ within the meaning of a 
statute prohibiting the erection of 
such plant. Baltimore v. Baltimore 
County Bd. of Health, 139 Md. 210, 
LI5+A: 433% 

[dad] Ordinance construed. — Wi- 
chita v. Killion, 121 Kan. 62, 245 P 
1056. 

“Filth” defined see 25 C. J. p 1129. 
ria nsbes, defined see 27 C. J. p 

he 


48. Ark.—Porter v. Hot Springs, 
287 SW 585; Dreyfus v. Boone, 88 
Ark, 353, 114 SW 718. 

Mich.—Pantlind v. Grand Rapids, 
210 Mich. 18, 177 NW 302, 15 ALR 
280; Grand Rapids Bd. of Health v. 
Vink, 184 Mich. 688, 151 NW 672. 

N. Y.—Balech v. Utica, 168 N. Y. 
651, 61 NE 1127 [aff 42 App. Div. 
562. 59 NYS 513]. 

Okl.—Burns v. Enid, 92 OKl. 67, 217 
P 1088. 

Pa.—Serencse v. Filbert, 29 Pa. 
Dist. 190; Harrisburg v. Martin, 20 
Pa. Dist, 325. 

Ont.—Re Jones, 9 OntWR 323. 

“All authorities agree in holding 
that garbage in and of itself is a 
nuisance, and all agree that, in the 
exercise of the police power, a muni- 
cipality may control the manner of 
its collection and disposition.” Grand 
Rapids Bd. of Health v. Vink, 184 
Mich. 688, 697, 151 NW 672. 

49. Ark.—Dreyfus v. Boone, 88 
Ark. 353, 114 SW 718. 

Cal.—Ex p. Casinello, 62 Cal. 538. 

Ga.—Savannah v, Jones, 149 Ga. 
139, 99 SEH 294; Savannah v. Jones; 
24 Ga. A. 4, 99 SE 469. 

Kan.—Wichita y. Killion, 121 Kan. 
62, 245 P 1056. 

Mass.—In re Vandine, 6 Pick. 187, 
17 AmD 351. 

Mich.—Grand Rapids y. De Vries, 
123 Mich. 570, 82 NW 269. 

Nebr.—lIler v. Ross, 64 Nebr. 710, 
90 NW 869, 97 AmSR 676, 57 LRA 
895; Smiley v. MacDonald, 42 Nebr. 
aN NW 355, 47 AmSR 684, 27 LRA 

N. Y.—Rochester v. Gutberlett, 211 


N. Y. 309, 105 NE 548, LRA1915D 
209, AnnCas1915C 484. 
Pa.—Serencse v. Filbert, 29 Pa. 


Dist. 190; Harrisburg v. Martin, 20 
Pa. Dist. 325. 

Porto Rico.—San Juan League of 
Property Owners v. San Juan, 12 
Porto Rico 346. 

Wash. — State vy. Lovelace, 118 
Wash. 50, 203 P 28; Smith v. Spokane, 
55 Wash. 219, 104 P 249, 19 AnnCas 


1220. 

Ont.—Re Knox, 5 OntWN 237, 25 
OntWR 201. 

50. Serenecse vy. Filbert, -29 Pa, 
Dist. 190. 

S51. Serencse v. Filbert, supra, 


878 [43 0.J.] 


of it.5? The corporation may authorize private per- 
sons to dispose of their own garbage under reason- 
It may require owners to care 
for or remove garbage, offal, and filth,°4 or to de- 
posit the same at stated times and places for re- 
moval;°> and it may prescribe the times and mode 
The power includes 
the authority to create and use necessary means to 
effect or accomplish the purpose.®? 


able regulations.®* 


of removal and disposition.®¢ 


52. Kirksey v. Wichita, 103 Kan. 
761, 175 P 974; Valley Spring Hog 
Raneh Co. v.. Plagman, 282 Mo. 1, 
220 SW 1, 15 ALR 266. 

53. Retan v. Salt Lake City, 63 
Utah 459, 226 P 1095. 

54. Com. v. Cutter, 156 Mass. 52, 
29 NE 1146; Grand Rapids v. De 
Vries, 123 Mich. 570, 82 NW 269. 

[a] On land abutting on a private 
way.—A city ordinance providing 
that no owner or occupant of land 
abutting on a private way shall suffer 
any filth to remain on that part of 
the way adjoining his land is not in- 
definite because it attaches a penalty, 
if one “shall suffer any filth ... to 
remain” in the way, rather than pro- 
vide a time beyond which it should 
not be allowed to remain. Com. v. 
Cutter, 156 Mass. 52, 29 NE 1146. 

55. Grand Rapids v. De Vries, 123 
Mich. 570, 82 NW 269. 

[a] Placing in boxes.—An ordi- 
nance providing that garbage shall 
be collected only by the city’s li- 
censed agent, and that the parties 
producing garbage shall place it in 
boxes for removal by such agent at 
their expense, and a contract em- 
powering the contractor to collect 
such garbage and to charge a speci- 
fied price per pound, is a valid sani- 
tary regulation. Walker v. Jameson, 
140 Ind. 591, 37 NE 402, 39 NE 869, 
49 AmSR 222, 28 LRA ‘679, 683. 

56. Grand Rapids v. De Vries, 123 
Mich. 570, 82 NW 269; Peo. v. Gor- 
don, 81 Mich. 306, 45 NW 658, 21 Am 
SR 524; Ratchford v. Gastonia, 177 
N. C. 375, 99 SE 21; Kussel v. Erie, 
8 Pa. Dist. 105; Anderson y. State, 
53 Tex. Cr. 243, 109 SW 198. 

-{a] “For an interesting discus- 
sion of the subject, see Walker v. 
Jameson, 140 Ind. 591, 37 NE 402, 
39 NE 869, 49 AmR 222, 28 LRA 679, 
883.” Ratchford v. Gastonia, 177 N. 
C375, 379, 99) SB 21. 

{b] Manner and vehicles to be 
used in removing garbage, etc., and 
the place of depositing it and the 
method of disposing of it may be pre- 
scribed by the city. State v. Pays- 
san, 47 La. Ann. 1029, 17 S 481, 49 
AmSR 390; Peo. v. Gordon, 81 Mich. 
306, 45 NW 658, 21 AmSR 524; Tler 
v. Ross, 64 Nebr. 710, 90 NW 869, 
97 AmSR 676, 57 LRA 895. 

[c] Time for burning rubbish.— 
An ordinance, providing that no rub- 
bish ‘“‘shall be set on fire or burnt 
‘in any street, at any time, or in any 
lot of the village, except between the 
rising and setting of the, sun,” for- 
bids fires in the streets at all times, 
but permits them in a lot between 
sunrise and sunset. New Rochelle v. 
Clark, 65 Hun 140, 19 NYS 989. 

57. Consumers’ Co, v. Chicago, 313 
Till. 408, 145 NE 114; Valley Spring 
Hog Ranch Co. v. Plagmann, 282 Mo. 
1, 220 SW 1, 15 ALR 266; Smith v. 
Spokane, 55 Wash. 219, 104 P 249, 
19 AnnCas 1220. 

[a] Removal in open wagon.—A 
conviction for removing garbage in 
an open wagon, contrary to an ordi- 
nance, which provides that all gar- 
bage shall be collected in water-tight, 
closed carts, will be affirmed, as the 
restrictions imposed by the ordinance 
are reasonable, and authorized by the 
city charter giving the council power 
to regulate the handling of garbage. 
Peo. v. Gordon, 81 Mich. 306, 45 NW 
658, 21 AmSR 524. 
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58. Ex p. Casinello, 62 Cal. 538. 

59. Ex p. Gughmini, (Cal.) 81 P 
958; Ex p. Zhizhuzza, 147 Cal. 328, 
81 P 955; Rochester v. Gutberlett, 
211 N. Y. 309, 105 NE 548, LRA1915D 
209, AnnCas1915C 483 [aff 151 App. 
Div. 900 mem, 1385 NYS 1104 mem]; 
Ex p. London, 73 Tex. Cr. 208, 163 
SW 968; Ex p. Howell, 71 Tex. Cr. 
71, 158 SW 535; Smith v. Spokane, 55 
Wash. 219, 104 P 249, 19 AnnCas 
1220. 

60. U. S.—Gardner v. Michigan, 
199 UsS.. 325, 26 SCt 106;/.50 Lived. 
212; California Reduction Co. v. San 
Francisco Sanitary Reduction Works, 
126 Fed. 29, 61 CCA 91 [aff 199 U. S. 
306, 26 SCt 100, 50 L. ed. 204]. 

Ark.—Porter v. Hot Springs, 287 
SW 585; Dreyfus v. Boone, 88 Ark. 
353, 114 SW 718. 

Conn.—State v. Orr, 68 Conn. 101, 
35 A770, 34 LRA 279. 

Ga.—Savannah v. Jones, 24 Ga. A. 
4, 99 SE 469. ; . 

Ind.—Walker v. Jameson, 140 Ind. 
591, 37 NE 402, 39 NE 869, 49 AmSR 


Kan.—Blakeman v. Wichita, 103 
Kan. 763, 1765 “Poors | Kirksey tive 
Wichita, 103 Kan. 761, 175 P 974. 

La.—State v. Payssan, 47 La. Ann. 
1029, 17 S 481, 49 AmSR 390. 

Mass.—In re Vandine, 6 Pick. 187, 
17 AmD 351. ° 

Nebr.—Coombs v. MacDonald, 43 
Nebr. 632, 62 NW 41; Smiley v. Mc- 
Donald, 42 Nebr. 5, 60 NW 355, 47 
AmSR 684, 27 LRA 540. 

N. J.—Schilizzi v. Newark, 85 N. J. 
L. 528, 89 A 926; Thomas Harring- 
ton’s Sons Co. v. Jersey City, 78 
N. J. L. 610, 75 A 943; Atlantic City 
v. Abbott, 73 N. J. L. 281, 62 A 999. 

N. Y.—Rochester vy. Gutberlett, 211 
N. Y. 309, 105 NE 548, LRAI915D 
209, AnnCas1915C 483; Balch v.- Utica, 
42 App. Div. 562, 59 NYS 513 [aff 168 
N. Y. 651, 61 NE 1127]. 

Pa.—Serencse v. Filbert, :29 Pa. 
Dist. 190; Marple v. Pfanner, 21 Pa. 
Dist. 847, 848 [cit Cyc]; Harrisburg 
v. Martin, 20 Pa. Dist: 325; Butler 
Borough vy. Logan, 19 Pa, Dist. 952. 

Wash.—Cornelius v. Seattle, 123 
Wash. 550, 2138 P 17; State v. Love- 
lace, 118 Wash. 50, 203 P 28. 

Alta.—Rex v. Chadderton, 30 Can 
CrCas 142, [1918] 3 WestWkly 209. 

Ont.—Re Jones, 9 OntWR 323. 

[a] Discussion of rule. — ‘The 
great object of the city is to preserve 
the health of the inhabitants. To 
attain that, they wisely disregard any 
expense which is deemed to be requi- 
site. They might probably have 
these offensive substances carried 
out of the city without any expense, 
if they would permit the people from 
the country to take them away at 
such times and in such manner as 
would best accommodate them. 
Every one will see that if this busi- 
ness were thus managed, there would 
be continual moving nuisances at all 
times, and in all the streets of the 
city, breaking up the streets by their 
weight and poisoning the air with 
their effluvia..... It seems to us 

.. that the city authority has 
judged well in this matter. They 
prefer to employ men over whom they 
have an entire control by night and 
by day, whose services may be al- 
ways had, and who will be able from 
habit, to do this work in the best 
possible way and time. Practically 


(222, 28 LRA 679, 683. 
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bage in the public streets may be prohibited.®® The 
municipal corporation may provide that it shall 
have exclusive right of removal,5® and it may by 
contract provide for removal,®° and impose the cost 
thereof on the owner.® 
by unlicensed persons,®? and grant the exclusive 
right to one or any limited number of persons to 
do the work.®: 
thus authorized to remove garbage to deliver it at 


It may forbid removal 


Also it may require all persons 


we think the main object of the city 
government will. be better accom- 
plished by the arrangement they 
have adopted than by relying upon 
the labor of others, against whom the 
government would have no other rem- 
edy than by a suit for a breach of 
contract. The sources of contagion 
and disease will be speedily removed 
in small loads, which will not injure 
the pavements, nor annoy the inhabi- 
tants. We are all satisfied that the 
law is reasonable, and not only 
within the power of the government 
to prescribe, but well adapted to pre- 
serve the health of the city.” In re 
Vandine, 6 Pick. (Mass.) 187, 192 
[quot Walker v. Jameson, 140 Ind. 
591, 37 NE 402, 39 NE 869, 49 AmSR 
222, 28 LRA 679, 683]. 

[b] Statute conferring authority 
held not repealed.—Schilizzi v. New- 
ark, 85 N. J. L. 528, 89 A 926. 

61. Gardner v. Michigan, 199 U. S. 
325, 26 SCt 106, 50 Le-ede 212;° Sam 
Francisco Sanitary Reduction Works 
v. California Reduction Co., 94 Fed. 
693; Dreyfus v. Boone, 88 Ark. 353,° 
114 SW 718; In re Gughmini, (Cal.) 
81 P 958; In re Zhizhuzza, 147 Cal. 
328, 81 P'955- 

{a] Difference in charges for re- 
moval.—A city ordinance providing 
that the city should have exclusive 
charge of the removal of garbage 
and providing a different charge for 
garbage removed from ae private 
dwelling house from that removed 
from any shop, store, or business 
house was not thereby rendered in- 
valid for nonuniformity. Ex p. Gugh- 
mini, (Cal.) 81 P 958; Ex p. Zhizhuzza, 
147 Cal. 328, 81 P 955. 

62. U. S.—Gardner v. Michigan, 
uae Us 8S. 325, 26 SCt 106,50 L. ed. - 
Ark.—Porter v. Hot Springs, 287 

SW 585. 

Conn.—State v. Orr, 68 Conn. 101, 
35 A 770, 34 LRA 279. 

Ind.—Walker v. Jameson, 140 Ind. 
591, 37 NE 402, 39 NE 869,:49 AmSR 
222, 28 LRA’ 679, 683. 

b rem Siuak v. Baltimore, 61 Md. 
59. . 
Mass.—Haley v. Boston, 191 Mass. 
291, 77 NE 888, 5 LRANS 1008; In re 
Vandine, 6 Pick. 187, 17 AmD 3851. 

Mich.—De Lano v. Doyle, 120 Mich. 
258, 79 NW 188. 

Nebr.—WHler v. Ross, 64 Nebr. 710, 
RN. 869, 97 AmSR 676, 57 LRA 
895. 

Pa.—Serenecse v. Filbert, 29 Pa. 
Dist. 190; Harrisburg. v. Martin, 20 
Pa. Dist. 325; Kussel v. Hrie, 8 Paz 
Dist. 105. 

[a] Duly authorized contractor.— 
An ordinance which limits the use 
of the public streets for the collec- 
tion of garbage or refuse matter that 
may become dangerous to the public 
health to the duly authorized con- 
tractor of the city is a valid exercise 
of the police power, if passed in good 
faith to safeguard the public health. 
Atlantic City v. Abbott, 73 N. J. L. 
281,-62 A 999. 

63. U. S.—Gardner v. Michigan, 
199 U. S.'325;.26 SCt 106, 50 Lied: 
212; California Reduction Co. v. San 
Francisco Sanitary Reduction Works, 
199 U.'S../306;926 -SCt 100,50 1. ‘ed. 
204 [aff 126 Fed, 29, 61-CCA *91]7; 
San Francisco Sanitary Reduction 
Works v. California Reduction Co., 
94 Fed. 693. Gi 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a particular crematory or reduction plant for re- 
duction at the expense of the person delivering it.%4 
_Limitations. Regulations of the kind under con- 
sideration must be reasonable,®® not arbitrary ;°° 
must not conflict with constitutional provisions ;%7 
and must be directed solely to legitimate regula- 
tion of the subject matter undertaken.*’ They can- 
not be passed, under the guise of police regula- 
tions, in order to raise revenue.®® But an ordinance 
which may incidentally result in a revenue to the 
municipality is not subject to objection as being 
a revenue maker under the guise of the police 
power.’° 

Dumping grounds. Under power expressly 
granted or necessarily implied municipal corpora- 
tions may maintain dumping grounds,’! and under 
such power they may do so without the territorial 
boundaries of the corporation.” 

Permits.*? While municipal corporations may pro- 
hibit the transportation of garbage within the mu- 
nicipal boundaries without a permit,’+ such regula- 
tion must not be unreasonable or arbitrary.7> So 
a regulation empowering a municipal officer to grant 
such permits without prescribing the terms or con- 
ditions upon which such permit is to be given is un- 
reasonable and void as giving the official arbitrary 
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or refuse the permit may be conferred on a mu- 
nicipal officer or board when the ordinance or regu- 
lation itself preseribes the term and manner in 
which the permit shall be granted.77 

Defining ‘‘garbage.’’ Such regulations are not 
void as depriving persons of property without due 
process of law by reason of the fact that the term 
‘‘garbage’’ is defined to include all refuse from 
tables of private families and hotels;7§ but an ex- 
tension of the term to include condemned food has 
been held so unreasonable as to render the regu- 
lation void.7° 

[§ 458] 59. Gas. The state may delegate to mu- 
nicipal corporations, in which gas companies oper- 
ate, the right which it has, under the police power, 
of regulating such companies; and independently of 
any express statutory authority, municipal corpora- 
tions possess, among their implied: police powers, 
ample authority to impose upon gas companies op- 
erating within their limits all reasonable regulations 
necessary to provide for the health, safety, or wel- 
fare of their inhabitants, unless such power. has 
been conferred upon some public board or commis- 
sion.®° In the absence of constitutional or statutory 
authorization a municipal corporation has no power 
to fix the price at which a gas company shall sup- 


power in the matter.7® 


Ark.—Dreyfus v. Boone, 88 Ark. 
353, 114 SW 718. 
Colo.—Ouray v. Corson, 14 Colo. 


A. 345, 59 P 876. 
Conn.—State vy. Orr, 68 Conn. 101, 
35 A 770, 34 LRA 279. 


Ga.—Savannah v, Jones, 24 Ga. A. 
4, 99 SE 469. 
Kan.—Blakeman v. Wichita, 103 


Kan. 763, 175 P 975; Kirksey v. Wi- 
chita, 103 Kan. 761, 175 P 974. 
aa Sy bae v. Baltimore, 61 Md. 

Mass.—In re Vandine, 6 Pick. 187, 
17 AmD 351. 

Mich.—Grand Rapids y. De Vries, 
123 Mich. 570, 82 NW 269. 

Nebr.—tIler v. Ross, 64 Nebr. 710, 
90 NW 869, 97 AmSR 676, 57 LRA 
895; Coombs v. MacDonald, 43 Nebr. 
632, 62 NW 41; Smiley v. MacDonald, 
42 Nebr. 5 NW 355, 47 AmSK 
684, 27 : 

N. Y.—Rochester v. Gutberlett, 211 
N. Y. 309, 105 NE 548, LRA1915D 209, 
AnnCasi915C 483 [aff 151 App. Div. 
900 mem, 135 NYS 1104 mem]; Roch- 
ester v. Gutberlett, 73 Misc. 607, 133 
NYS 541 [aff 151 App. Div. 900 mem, 
135 NYS 1104 mem]. 

Okl.—Bishop v. Tulsa, 21 Okl. Cr. 
457, 209 P 228, 27 ALR 1008. 

Pa.—Serencse v. Filbert, 29 Pa. 
Dist. 190; Harrisburg v. Martin, 20 
Pa. Dist. 325; Butler Borough v. Lo- 
gan, 19 Pa. Dist. 952. But see Kussel 
v. Erie, 8 Pa. Dist. 105 (the ordinance 
was invalid because there was noth- 
ing in the title of the ordinance in- 
dicating an intention on behalf of 
councils to compel the citizens of the 
municipality to pay for the removal 
of their garbage). 

Alta.—Rex v. Chadderton, 30 Can 
CrCas 142, [1918] 3 WestWkly 209. 

“The removal of the noxious and 
unwholesome matter mentioned in the 
contract tends directly to promote the 
public health, comfort, and welfare, 
and is, therefore, a proper exercise of 
the police power. Nor is the fact 
that in this instance the city has by 
contract conferred an exclusive privi- 
lege material. From the power thus 
conferred upon the city is implied 
the duty to determine the means and 
agencies best adapted to the end in 
view. The means adopted appear to 
be not only a reasonable and neces- 
sary regulation, but a judicious exer- 
cise of the discretion conferred upon 
the city. That the object of all such 
regulations can be best attained by 


But the authority to grant 


entrusting the work in hand to a 
responsible contractor who possesses 
the facilities for carrying it on with 
dispatch and with the least possible 
inconvenience to the public is appar- 
ent to-all.” Smiley v. McDonald, 42 
Nebr. 5, 18, 60 NW 355, 47 AmSR 684, 
27 LRA 540 [quot Dreyfus v. Boone, 
88 Ark. 353, 114 SW 718, 721]. 

[a] Not nuisance per se.—A city 
cannot grant an exclusive privilege 
to one person to enter private prem- 
ises for the purpose of gathering and 
removing, at the owner’s expense, 
rubbish and waste materials which, 
unless they are allowed to accumu- 
late in unreasonable quantities, are 
not per se nuisances. Iler v. Ross, 


64 Nebr, 710, 90 NW 869, 97 AmSR| 


676, 57 LRA 895. 

{b] Conforming to methods pre- 
scribed.——A party affected by the ex- 
ercise of the power cannot escape 
from it by showing that he is con- 
forming to the means, methods, etc., 
prescribed by the municipality’s ordi- 
nance or contract. Serencse y. Fil- 
bert, 29 Pa. Dist..190. 

{c] Interfering with obligation of 
contract.—A party affected by the 
exercise of the power cannot escape 
from it by showing that he, in re- 
spect to the garbage collected by him, 
is under obligation to the owners of 
the garbage. Serencse v. Filbert, 29 
Pa. Dist. 190. 

Creating monopolies see Monopo- 


lies § 18. 
Special privileges generally see 
supra § 449, 


64. California Reduction Co. vy. 
Sanitary Reduction Works, 199 U. S. 
306, 26 SCt 100, 50 L. ed. 204. 

65. Ark.—Dreyfus v. Boone, 88 
| Ark. 3538, 114 SW 718. 

Ga.—Savannah v. Jones, 24 Ga. A. 
4, 99 SE 469. 

Ill.—Consumers’ Co, v. Chicago, 313 
Tll. 408, 145 NE 114. 

Kan.—Goodland vy. Popejoy, 98 Kan. 
1335-157 P 410: : 

Mass.—In re Vandine, 6 Pick. 187, 
ia Am Dyson 

Oh.—Stadler v. Cleveland, 12 Oh 
NPNS 321. 

[a] Regulations held reasonable. 
—Porter v. Hot Springs, (Ark.) 287 
SW 585. 

{b] Regulations held unreason- 
able.—In re Vandine, 6 Pick, (Mass.) 
Loh, LieAmD 352. 

Reasonableness of regulations gen- 
erally see supra § 229. 


ply its consumers; but such power may be, and 


66. Buffalo Fertilizer Co. v. Cheek- 
towaga, 61 Misc. 404, 113 NYS 901. 

67. Consumers’ Co. v. Chicago, 313 
Ill. 408, 145 NE 114; Bauer v. Casey, 
26° Ohs ‘Cirni Ct, 5982 

[a] Dlustration. — An ordinance 
providing that no person other than 
the city contractor or its agents shall 
convey or transport through the 
streets or public places of the city 
any garbage, dead animals, etc., 
found within the city limits, and that 
the word “garbage” shall include all 
the refuse of animal and vegetable 
matter which has been used for food, 
and all the refuse animal and vegeta- 
ble matter which was intended to be 
so used, and includges condemned food, 
is unconstitutional, being repugnant 
to U. 8S. Const. Amendm. XIV. Bauer 
Vv. Casey, 26°,Ob. Cir. C7598. 

Conflict with constitutional provi- 
sions generally see supra § 219. 

68. Dreyfus v. Boone, 88 Ark. 353, 
114 SW 718; Consumers’ Co. v. Chi- 


f}eago, 813 Ill. 408, 145 NE 114; Stad- 


ler v. Cleveland, 12 OhNPNS 321. 
69. Dreyfus v. Boone, 88 Ark. 353, 


114 SW 718. 

70. Cornelius v. Seattle, 123 Wash. 
BoQs 20d oP iT, 

7]. ‘Haskell vy. Webb, (Tex. Civ. 


A.) 140.SW 127. See In re Greens- 
burg Garbage Disposal Plant, 2 Pa. 
Dist. & Co. 141 (application for erec- 
tion of garbage reduction plant re- 
fused owing to probable future de- 
velopment). 

72. Haskell vy. Webb, (Tex. Civ. 
A.) 140 SW 127. 

73. Permits generally see supra 
§ 258.0% 

74, Porter v. Hot Springs, (Ark.) 
287 SW 585; Wheeler v. Boston, 233 
Mass. 275, 123 NE 684, 15 LRA 275; 
Salt Lake City v. Bernhagen, 56 Utah 
159, 189 P 583. 

[a] Case of first impression.— 
Wheeler v. Boston, 233 Mass. 275, 123 
NE 684, 15 LRA 275. 

75. Buffalo Fertilizer Co. v. Cheek- 
towaga, 61 Misc. 404, 1138 NYS 901. 

76. Buffalo Fertilizer Co. v. Cheek- 
towaga, supra. 


77. Porter v. Hot Springs, (Ark.) 
287 SW 585. 
78. Gardner v. Michigan, 199 U. S. 


325, 26 SCt 106, 50 L. ed. 212. 
“Garbage” defined generally 
Garbage 27 C. J. p 1107. 


see 


79. Bauer v. Casey, 26 Oh. Cir. Ct. 
598. 
80. See Gas § 20. 


‘ 
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often is, conferred by the state.®t The want 
of power to fix such rate by regulation does not 
prevent a municipal corporation from  execut- 
ing a contract fixing such rate for a definite 
period.*? The manufacture and distribution of gas 
for light, fuel, or power is so essential for the 
general public’* that municipal corporations may be 
authorized to undertake the service** and appropri- 
ate money therefor.*® 

[§ 459] 60. Gasoline Filling and Service Stations. 
Gasoline filling stations located within the municipal 
boundaries may be proper subjects for regulation 
by the municipality.*® 

[§ 460] 61. Gift Enterprises.°7 The power of 
municipal corporations to control and regulate gift 
enterprises has already been discussed in this 
work.®s 

[§ 461] 62. Hackmen and Hotel Runners at 
Depots.*°® Hackmen and hotel runners at depots 
may be proper subjects of regulation by municipal 
corporations®® under their general police power! or 
by force of authority expressly granted.9? In the 
exercise of the power municipal corporations may 
require hacks and omnibuses to occupy designated 
stands at a railway station;°* may prohibit the 
soliciting of customers on depots or platforms by 
drivers of hacks and omnibuses®* or for hotels, 
boarding houses, ete.;°° may prohibit vehicles carry- 
ing passengers for hire from standing within a cer- 


81. See Gas § 37. 
82. See Gas § 38. 
83. See Gas §§ 2, 3. 
84. See Gas § 2. 
85. See infra XVII in 44 C. J. 617. 
86. See Motor Vehicles 42 C. J. p 
563 infra § 597. 


Explosives generally see supra 91. 
434 , 


MUNICIPAL CORPORATIONS 


railway stations and to thus afford 
the public some immunity from their 
obstreperous and intrusive conduct.” 
Chillicothe v. Brown, 38 Mo. A. 609, 


Regulating vehicles generally see 


Emerson vy. McNeil, 


a a 


[8§ 458-461. 


tain distance of a railway depot;°* may authorize 
designated public officials to regulate the use of 
depot stands;®* may require the drivers to obey 
the directions of officers doing duty there;°> may 
prohibit parking except in places provided by the 
railroad company;®® may require hotel drummers 
to wear a badge.t Such regulations must be rea- 
sonable? and not arbitrary® or diseriminatory.* 
It has been held that it is an-unlawful delegation 
of the police power of the municipal governing 
body to make it an offense for any driver or oper- 
ator of a vehicle, who does not have permission 
of the person having the supervision of the pas- 
senger station, to permit his vehicle to stand upon 
the portion of the street upon which such pas- 
senger station abuts.° A regulation is not the less 
valid because the platform on which the soliciting 
is prohibited is the property of the railroad com- 
pany. The decisions differ as to the power of 
the railroad company to nullify municipal regula- - 
tions relating to hackmen and hotel runners at the 
railroad depot by its own contract or consent. Some 
decisions hold that the railroad company has no 
authority to suspend the operation of such regu- 
lations.” It has been held that, under a general 


welfare clause, municipalities have no power abso- 


lutely to prohibit the soliciting of customers at 
railroad stations with the consent of the ¢om- 
pany.’ It also has been held that such regulations 


[a] Discussion of rule. — “That 
this ordinance works a delegation of 
power, which may, and under the 
facts disclosed by this record, did, 
result in lack of uniformity and in 
discrimination, is clear and unmis- 
takable. It confers upon some person 


84 Ark.| to be designated by the owner of a 


§ E 
Regulation of businesses generally 
see supra § 407. 

87. Regulations as to 
stamps see infra § 589. 

88. See Lotteries § 34. 

89. Soliciting generally see infra 
So 73. 


90. Ark.—Hot Springs v. Curry, 64 
Ark. 152, 41 SW 55. 


trading 


Fla.—Taylor v. Roberts, 84 Fla. 
654, 94 S 874. 
Ind.—Veneman v. Jones, 118 Ind. 


41, 20 NE 644, 10 AmSR 100. 

Iowa.—Huston v. Des Moines, 
Iowa 455, 156 NW 883. 

Mass.—Com, v. Robertson, 5 Cush. 
438. 

Mo.—Chillicothe v. Brown, 38 Mo. 
A. 609. 

N. Y.—Yellow Taxicab Co, v. Gay- 
nor, 82 Misc. 94, 143 NYS .279 [aff 
159 App. Div. 888 mem, 144 NYS 
299]; Hotel Astor v. Gaynor, 82 Misc. 
94, 148 NYS 279 [aff 159 App: Div. 
888 mem, 144 NYS 299]; Hilliard Ho- 
tel Co. v. Gaynor, 82 Misc. 94, 1438 
NYS 279 [aff 159 App. Div. 888 mem, 
144 NYS 299 (aff 211 N. Y. 597 mem, 
105 NE 1087 mem)]; Hawk v. New 
York, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 494 
(aff 211 N. Y. 598 mem, 105 NE 1086 
mem) ]; Waldorf-Astoria Hotel Co. v. 
New York, 82 Misc. 94, 148 NYS 279 
{aff 159 App. Div. 888 mem, 144 NYS 
494 (aff 212 N. Y. 97, 105 NE 803)]. 

[a] Reason for rule.—‘It is a 
matter of almost common experience 
that one of the greatest annoyances, 
to which the tired and wearied rail- 
way passenger is subject on his ar- 
rival at the depot of some of our 
smaller western towns and cities is 
the intrusive attention and solicita- 
tion of these pestiferous and irre- 
pressible hackmen and hotel porters. 
This ordinance has for its object the 
partial repression of their perform- 
ance while plying their business at 


176 


552, 106 SW 479, 15 LRANS 715. 

92. See statutory provisions. 

93. Taylor v. Roberts, 84 Fla. 654, 
94 S 874;, Veneman v. Jones, 118 Ind. 
41, 20 NE 644, 10 AmSR 100; Ottawa 
v. Bodley, 67 Kan. 178, 72 P 545; City 
Cab, etc., Co. v. Hayden, 73 Wash. 
24, 181 P 472, LRAI915F 726, Ann 
Cas1914D 731. 

94. Chillicothe v. Brown, 38 Mo. 
A. 609. 

[a] Effect of change of ownership. 
—Where an _ ordinance’ prohibited 
hack and bus men from soliciting 
custom on the platform of the depot 
of a certain railroad company, mere 
change of ownership, or in the name 
of the owner, of the depot, did not 
suspend the operation of the ordi- 
nance. HBmporia v. Shaw, 6 Kan. A. 


808, 51 P 2387. 

95. Emerson v. McNeil, 84 Ark. 
552, 106 SW 479, 15 LRANS 715; 
Laddonia v. Poor, 73 Mo. A. 465. 

96. Kenyon Hotel Co. vy. Oregon 
Short Line R. Co., 62 Utah 364, 220 P 
382, 33 ALR 3438. 

97. Kenyon Hotel Co. 
Short Line R. Co., supra. 

98. Colorado Springs v. Smith, 19 
Colo. 554, 36 P 540; St. Paul v. Smith, 
27 Minn. 364, 7 NW 734, 38 AmR 296; 
City. :Cab}. etc., Co. yvieettay dengan 73 


v. Oregon 


Wash, 24, 131 P 472, LRAI1915F 726,, 


AnnCas1914D 731. 

99. Kenyon Hotel Co. v. Oregon 
Short Line R. Co., 62: Utah 364, 220 
P 382, 38 ALR 348, 

1. Hot Springs v.: Curry, 64 Ark. 
152, 41 SW 55. 

2. Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655. 

Reasonableness of regulations gen- 
erally see supra § 229. 

3. Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655. 

4. Cincinnati v. Cook, supra; Ex p. 
Vance, 42 Tex. Cr. 619, 62 SW 568. 

5. Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655. 


specified premises the power to se- 
lect persons who may use and enjoy 
the street in that location and to ex- 
clude others therefrom, so that he 
may for a consideration or otherwise 
let that space for the purpose of a 
taxicab stand to certain favored in- 
dividuals or companies, and, in order 
to- make it more valuable, exclude 
all others from that portion of the 
street. The city has ample power to 
control the use of the streets, and to 
regulate travel over the same, as well 
as to establish stands for omnibuses 
and, taxicabs; but it is elementary 
that it cannot delegate such powers 
to an individual. There is no such 
question as taking from the owner 
of property the right of ingress and 
egress.to his own premises involved 
here, but rather the question of con- 
ferring upon him a proprietary in- 
terest in the street, which he may 
transfer to Wwhomsoever he may 
choose, and enforcing such right by 
the provisions of this ordinance. In 
effect this ordinance is no different 
than if the owner of the premises in 
question had been requested by coun- 
cil in advance of the enactment of 
the ordinance to designate the person 
or persons whom he desired to be 
permitted to use the street in front 
of his premises, and council had then 
enacted the ordinance, placing therein 
the name or names of the person or 
persons exempted from the operation 
of its provisions and prohibiting the 
standing of vehicles of any other per- 
son or company at that place.” Cin- 
einnati-v. \Cook, L0TOhds ‘$t:0/228, 225, 
140 NB 655. 

6. Emerson v. McNeil, 84 Ark. 552, 
106 SW 479, 15 LRANS 715. 

7. Chillicothe v. Brown, 38 Mo. A. 
ae [dist Napman v. Peo., 19 Mich. 
352]. : 

8. Cosgrove v. Augusta, 103 Ga. 
Hie 31 SE 445, 68 AmSR 149, 42 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 461-465] 


may not be used to interfere with lawful arrange- 
ments made by a railway company for the reception 
and discharge of passengers and freight on its own 
premises.° But a contract for such exclusive privi- 
lege 
gated by a subsequent ordinance of inhibition.?° 

[§ 462] 63. Harbors; Navigation.1: It seems that 
a municipal corporation in the exercise of its usual 
powers has authority to make such regulations as 
are necessary to protect its harbor.t? The legis- 
lature may confer upon the corporation for public 
purposes the right to protect its harbor.t® In the 
exercise of such delegated authority the corpora- 
tion is clothed with the power to prohibit the re- 
moval of material below ordinary high-water mark 
when such removal is injurious to the harbor.‘ 
Such regulations must be reasonable.1®> Authority 
to enact ordinanees relating to navigation and dock- 
ing facilities in a river does not confer the power 
to regulate the loading of explosives in vessels 
stationed either within or beyond the municipal 
limits.*° But under such authority the municipal 
corporation has power to provide for preserving 
the navigation of the river and its tributaries;17 
for establishing lines beyond which no piers, wharfs, 
or other structures should be built or extended ;1* 
for improving, cleaning, deepening, surveying, and 
marking their channels;!® for removing therefrom 
anything detrimental to navigation*® or health;?? 
for regulating the stationing, anchoring, and mov- 
ing of vessels;** for preventing refuse or material 
of any kind from being deposited or washed into 


Contracts of railroad companies 13. Damman 


generally see Railroads [33 Cyc 410 
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“*so far as lawful’’ has been held to be abro- - 


Vv. 
Wis, 356, 120 NW 298; C. Beck 
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waterways ;** for regulating the use of wharves, 
bulkheads, piers, and piling ;°* for the collection of 
dockage, wharfage, and other charges;*> for the 
appointment of such officers and employees as might 
be necessary to accomplish the objects specified ;7° 
and for the imposition of fines or penalties for a 
breach of any ordinance passed in pursuance of the 
powers thus conferred.?* 

[§ 463] 64. Hawkers and Peddlers. A municipal 
corporation may, in the exercise of its police powers, 
regulate and control the business of hawking and 
peddling, and such power is generally conferred 
upon municipal corporations by their charters or 
by general statute.?§ 

[§ 464] 65. Health—a. In General. The preserva- 
tion of the health of the population is uniformly 
recognized as a most important municipal fune- 
tion, and it is not’only the right but the duty of 
a municipal corporation possessing police power to 
pass such regulations as may be necessary for the 
preservation of the health of the people.2® Par- 
ticular regulations enacted in the furtherance of 
the protection of the public health are treated 
hereiz under their particular subjects,®° or in other 
titles in this work.*+ 

[§ 465] b. Health Departments and Other Health 
Offices**—(1) Creation. The establishment of a 
board of health is a police regulation.2? The de- 
partment or board of health and offices connected 
therewith may be created by direct statutory pro- 
vision®*-or by the municipal governing body under 
duly delegated authority.*> The power of the gov- 


Milwaukee, 139 
Conve 


Butchers see supra § 412. 
Carpet cleaning see supra § 413. 


et seq]. Milwaukee, 139 Wis. 340, 120 NW 293, 
9. Napman v. Peo., 19 Mich. 352;] 131 AmSR 1061. 

Reg. v. Verral, 18 Ont. 117. 14. Damman v. Milwaukee, 139 
[a] Discussion of rule.—‘‘The acts| Wis. 356, 120 NW 298; C. Beck Co. 


done are done upon the private prem- 
ises of the railroad companies, over 
which the city can have no general 
control; and we think there is no rea- 
son why these companies, in their 
character of carriers of passengers, 
may not properly make such arrange- 
ments as will facilitate their reach- 
ing their destination anywhere in the 
city as well as at the end of the 
track in the depot. Passengers, who 
are strangers in the city, have no 
means of knowing the character of 
the runners they may encounter out- 
side of the depot, and if they can 
deal without confusion, and at their 
leisure, with responsible agents, it 
will be much more convenient and 
safe than to compel them to select 
from among strangers, and in the 
noise and bustle attendant on the 
arrival of cars. Such contracts of 
employment, made in the cars and on 
the premises by the companies can- 
not be lawfully restrained by the city 
authorities. No driver can, without 
permission, go, of right, on the pri- 
vate property of the railroad com- 
pany, unless employed by a passen- 
ger, and the city could give him no 
authority to do so. And any arrange- 
ments for the delivery of passengers 
and their baggage—not unlawful in 
themselves—which are made by the 
railroads in their own cars, and on 
their own lands, are exempt from mu- 
nicipal interference; and the ordi- 
nances—so far as they may attempt 
such interference, are invalid.” Nap- 
man v. Peo., 19 Mich. 351, 355. 


10. Lindsay v. Anniston, 104 Ala. 
257, 16 S 545, 53 AmSR 44, 27 LRA 
436. 

1l. Generally see Navigable Waters 


[29 Cye 285]. 
Water frontage, landings, wharves, 
and docks see infra XVIII in 44 C. J. 
12. Clason v. Milwaukee, 30 Wis. 


316. 


v. Milwaukee, 139 Wis. 340, 120 NW 
293, 131 AmSR 1061. 

15. Atkinson v. Goodrich Transp. 
Co., 60 Wis. 141, 18 NW 764, 50 AmR 
352. L 

{a] Regulation held unreasonable. 
—Forbidding steamboats in -harbor 
without spark arresters. Atkinson v. 
Goodrich Transp. Co., 60 Wis, 141, 18 
NW 764, 50 AmR 352. 

Reasonableness of regulations gen- 
erally see supra § 229. 

16. Gutowski v. Baltimore City, 
127 Md. 502, 96 A 630. 

Explosive regulations generally see 
supra § 434. 


17. Gutowski v. Baltimore City, 
127 Md. 502, 96 A 630. 

18. Gutowski v. Baltimore City, 
supra. 

19. Gutowski v. Baltimore City, 
supra. 

20. Gutowski v. Baltimore City, 
supra. 

21. Gutowski v. Baltimore City, 
Supra. 1 

22. Gutowski v. Baltimore City, 
supra. 

23. Gutowski v. Baltimore City, 
supra. 

24. Gutowski vy. Baltimore City, 
supra. 

25. Gutowski v. Baltimore City, 
supra. 

26. Gutowski v. Baltimore City, 
supra 

27. Gutowski v. Baltimore City, 
supra 


28. See Hawkers and Peddlers § 9. 

See supra § 207. 

Cross references: 

Animals see supra §§ 332-340. 

Ashes see supra § 342. 

Bakeries see supra § 346. 

Barber shops see supra § 347. 

Brickyards see supra § 352. 

Building regulations see supra § 357. 

Businesses and occupations see supra 
§§ 407-411. 


Dairies see supra § 421. 

Dry cleaning see supra § 430. 
Explosives see supra § 434. 

Fire regulations see supra §§ 439-443. 
Food and drinks see supra §§ 445-448. 
Fuel see supra §§ 452, 453. 

helene refuse, filth, ete. see supra 


Pesan and sanatoriums see infra 

Ice and ice plants see infra § 484. 

Interment of the dead see infra § 488. 

Junk storage see infra § 491. 

Laundries see infra § 492. 

Manure see infra § 499. 

Markets see infra §§ 500-512. 

Scere generally see infra §§ 518— 

Opium see infra § 536. 

Packing houses ‘see infra § 537. 

Plumbers and plumbing see 
§ 541. 

Quarantine see infra § 562. 

Restaurants see infra § 565. 

Sewers see infra § 570. 

Smoke and offensive, obnoxious odors 
see infra § 571. 

Tobacco see infra § 587. 

Toilets, water-closets, and privies see 
infra § 588. 

Transportation of dead bodies see 
infra § 488. 

Undertakers see infra § 591. 

Vaccination see infra § 594, 

Water see infra § 598. 
81. Cross references: 


infra 


| Adulteration § 


Cemeteries § 3. 
Druggists §§ 4-7. 

32. Generally see Officers [29 Cyc 
1356]. 

Creation of sanitary authorities 
generally see Health § 7 et seq. 


S3. State v. Massillon, 24 Oh. Cir. 
Ct. 249. 

34. See statutory provisions. 

35. Bell County v. Blair, 50 SW 


1104, 21 KyL 121; Peo. v. Daley, 37 
Hun (N. Y.) 461; In re McKeesport’s 
Bd. of Health, 6 Pa. Dist: 660, 20 Pa. 
Co. 58; Smith vy. Baker, 14 Pa. Co. 
65; Black v. Lambert, (Tex. Civ. A.) 
235 SW 704, 
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erning body to do so may be exercised as an in- 
cident of its power to preserve and protect the 
public health.*® Where a statute empowers a mu- 
nicipal corporation to create a board of health, it 
has been held that the corporation may, at "its 
diseretion, create a board of health®’ or accomplish 
its health regulations through a committee of the 
council ;°° and that in such case it may abolish the 
board of health®? and substitute therefor a commit- 
tee of its council.*° But some statutory provisions 
providing for the creation of municipal boards of 
health by the municipal council or governing body 
have been held to be mandatory.*! <A statute au- 
thorizing the establishment of a division of a bureau 
in the health department of a municipal corpora- 
tion is not self-executing.*? The municipal gov- 
erning body must provide for its organization.** So 
long as the municipal governing body does not act 
on the premises the repealing clause of the statute 
will not operate to repeal former legislation incon- 
sistent therewith.** 

Municipal council acting as board of health.*5 By 
force of statutory provision the municipal council 
mey act as a board of health where no other board 
is appointed or created.*® In the absence of a 
board of health the members of the city council 
have sometimes been held under statute to consti- 
tute the board of health.47 But it has been held 
that a municipality cannot be said to have a legally 
appointed health officer, where the powers and 
duties of such officer are vested in the common coun- 


cil ané are discharged by a committee of such body © 


aided by a regularly detailed police force.*$ 

By board of health. By force of statute the mu- 
nicipal board of health may have power to create 
subordinate offices in the department.*® The power 
to create the office\of health officer granted to a 
board of health has-been construed as mandatory.°° 

Registrar of vital statistics. By force of statu- 
tory provision the clerk of the board of aldermen 
may hold the office of registrar of vital statistics.® 

[§ 466] (2) Abolition. In accordance. with the 
rules governing the abolition or discontinuance of 
offices,°? and more particularly as those rules apply 
to offices in municipal corporations,°* the power to 
abolish or discontinue an office in the department 
of health of a municipal corporation must be ex- 
ercised by the authority on whom the power had 


36. Boehm v. Baltimore, 
259; In re McKeesport’s Bd. of| 298, 48 A 590. 
Health, 6 Pa. Dist. 660, 20 Pa. Co. 47. 
58; State v. King County Super. Ct.,| Rae v. Flint, 
103 Wash. 409, 174 P 973: 887. 
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, mayor.°® 


Pope Mfg. Co. vy. Granger, 


Com. v, Patch, 97 Mass. 221; 63. 
51 Mich. 526, 


WE Sb i. 
[§§ 465-467 


been vested,®* and the abolition or discontinuance 


of such office by any other authority is a nullity 
and void.®> If the power is yested in the council 
or governing body, it cannot be exercised by the 
To abolish the office the intention of the 
competent authority to abolish it must be clear.2*’ A 
municipal council or governing body may have the 
general power to abolish health offices,°* and such 
power is not taken away by a charter provision 
that persons employed by the city on a stated date 
may retain that employment subject to classifica- 
tion and reclassification by the civil service board 
without further examination, unless removed for 
cause or unless it shall be determined by the civil 
service board that. their employment by the city is 
unnecessary.°® The repeal of an ordinance creat- 
ing a board of health abolishes all appointive of; 
fices or positions under such board.®® The bureau 
or board of health may have power to reduce the 
working force of the department in the interest of 
economy.° 

[§ 467] (3) Nature.°? The municipal board of 
health usually is regarded as an administrative 
body,®* and ordinarily municipal health officers act 
in an administrative capacity.*4 

Board as public and state or local.- The question 
whether the members of a municipal board of health 
are to be considered as state or municipal officers 
depends on the point of view from which the in- 
quiry is made. The state may have its own board 
of health.°> But it may provide for municipal 
boards of health also.6® And in so far as the duties 
and functions of such local boards concern the com- 
munity at large the members thereof are to be 
regarded as state,®’ rather than municipal,®® officers. 
However, the members of such boards might well 
be public officers,®® in the sense that their duties 
are rendered to the public’? under a general law 
of the state,’ and yet they may be municipal offi- 
cers.72, So a municipal board of health, however 
organized,’* may be regarded as an agency of the 
municipal corporation’* for carrying on one branch 
of the municipal affairs.” 

Members of board as constitutional or legisla- 
tive officers. If a board of health is created by 
virtue of delegated authority from the legislature 


-it is held that the members of such board are nof 


at RT, 62. Nature of health boards gen- 
erally see Health § 15. 

Peo. v. New York Health Dept., 

189 N. Yoi87, 82 NE 187,13: LRANS 

894 [rev 116 App. Div. 890, 102 NYS 


16 NW 


37. In re McKeesport’s Bd. of 48. Braman v. New London, 74/1145 (aff 51 Misc. 190, 100 NYS 
Health, 6 Pa. Dist. 660, 20 Pa. Co. 58] Conn. 695, 51 A 1082 788)]. 
(opinion of the attorney-general). 49. Browne v. Hagen, 91 N. J. L. 64, Augusta v. Loftis, 156 Ga. 77, 

38. In re McKeesport’s Bd. of!544, 104 A 207 [rev 90 N. J. L. 423,]118 SE 666. 
Health, supra (opinion of the attor-| 100 A 857]. 65. See Health § 243, 
ney-general). 50. State v. Massilon, 14 Oh. Cir. 66. See supra § 465. 

39. In re McKeesport’s Bd. of| Ct. 249. 67. Davock v. Moore, 105 Mich. 
Health, supra (opinion of the attor- 51. Standeven vy. Gall, (N. J.) 92) 120, 63 NW 424, 28 LRA 783; Taylor 
ney-general). AY 35 Vv. Philadelphia Ba. of Health, 81 Pa. 


In re McKeesport’s Bd. of 5, 


Health, supra (opinion of the attor- 53. See infra § 9 
ney-general). 54. 
41. State v. Massillon, 24 Oh. Cir. | 657, 131 P 197. 


Ct. 249. Boa 

Nature of powers as mandatory or 56. 
discretionary see supra § 181. 

42. Thiel v. Philadelphia, 245 Pa. 
406, 91 A 490. 

43. Thiel v. Philadelphia, supra. 626 


Oh. Dec. 


See Officers ie Cyc 1368]. 
Foster v. Hindley) 


Foster v. Hindley, supra. 
Foster v. Hindley, supra. 

57. Garey v. Riddle, 84 
80, 86 A 532; State v. Hornberger, 8 
(Reprint) 96, 


78,072 AmD 724. 

68. See cases supra note 67. 

72 Wash. 69. Peo. v. Houghton, 182 N. Y. 
301, 74 NE 830 [aff 102 App. Div. 
209, 92 NYS 661]; Howells v. Morris, 
25 Pa. Dist. 946, 44 Pa, Co. 139. 

70. Peo. v. Houghton, 182 N. Y. 
301, 74 NE 830 [aff 102 App. Div. 209, 
92 NYS 661]. 

71. Peo. v. Houghton, supra. 


Ne ORieLus 
5 CincLBul 


44. Thiel v. Philadelphia, supra. 58. Foley v. Oakland, 33 Cal. A. 72. Peo. v. Hought il- 
45. Power of municipal council| 128, 164 P 419. son v. Montrose Boroushaze Pe. Gs 
acting as board of health see infra 59. Foley v. Oakland, supra. 305. ‘ j 


§ 476. €l9. 

46. Rae v. Flint, 51 Mich. 526, 16] 140. 
NW 887; Chace v. Providence, 36 R. I. 61. 
331, 89 A 1066, AnnCas1916C 1257;! 617. 


State v. Colson, 29 O. GC. A, 73. 
Hornstine v. Neff, 23 Pa. Dist.| 74 


Deysher y. Reading, LssPa.eCo. 


Deysher v. Reading, supra. 
75. Deysher vy. Reading, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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constitutional officers,"* but wholly legislative.’7 

Inferior officials as local officers. Subordinate of- 
ficials or employees are considered, primarily and 
essentially, local or municipal officers’® and assist- 
ants or servants of the board.’® 

Office or employment. The general rules govern- 
ing the distinction between office and employment,®° 
and more particularly as those rules apply to mu- 
nicipal officers and employees,*! determine whether 
one holds an office or an employment in the de- 
partment of health of a municipal corporation.®* 

[§ 468] (4) Selection.*? The legislature cannot 
provide for the selection to membership in the 
board of health in a manner inconsistent or con- 
flicting with constitutional provisions.’ The power 
of selection must be exercised by the authority on 
whom it has been duly conferred,*® and the manner 
of selection prescribed by law must be followed.*¢ 
In the absence of statutory authority such power 
eannot be delegated.**’ It may be exercised, by 
virtue of its having been conferred, by the mayor.’§ 
Where the charter requires a health officer to be 
appointed by the mayor and approved by the coun- 
cil, an appointment is not rendered invalid by the 
fact that an ordinance requires appointments to be 
approved also by the board of health.8® Under some 
provisions the charter and not the general statute 
governs the appointment of a health officer.% 

[§ 469] (5) Eligibility and Qualifications.®t Elig- 
ibility to an office in a municipal department of 
health or to membership in a municipal board of 
health is limited to persons who possess the qualifi- 
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[43 C.J.] 383 
cations prescribed by law,®? and beyond those so 
prescribed no others can be required.®* Where an 
official oath is required,®** the taking of such oath 
is necessary to the legal possession of the office.%® 
If a bond for the faithful discharge of the duties 
is required,®® the giving of such bond is necessary 
duly to qualify.®” 

[§ 470] (6) Term and Tenure of Office®*—(a) In 
General. The tenure of officers in the departments 
of health of municipal corporations and the term of 
officers in such departments is that fixed by law.®® 
Municipal health officers who have duly qualified 
and entered on the discharge of their duties are 
entitled to hold office during the time for which 
they were selected, unless there is ground for re- 
moval.” The tenure of some of such officers is some- 
times governed by the charter and not by the gen- 
eral statutes.® 

[§ 471] (b) Vacancy.* The summary dismissal 
of a health officer by the authority in whom is vested 
the power of removal creates a vacancy.® The legis- 
lature cannot provide for filling vacancies in mu- 
nicipal boards of health in a manner inconsistent 
or conflicting with constitutional provisions.® 

[§ 472] (c) Resignation. Subject to general 
rules,’ a health official may relinquish his office by 
his voluntary resignation. As a general rule, the 
acceptance of a resignation by the proper authori- 
ties is necessary to its validity.® 

[§ 473] (d) Removal; Suspension.1° The legisla- 
ture may, and sometimes does, provide for and regu- 
late the removal of municipal health officials.1+ 


Chace v. Provi- 91. Generally see Officers [29 Cyc 


76. Howells v. Morris, 25 Pa, Dist. 
946, 44 Pa. Co. 139. 

77. Howells v. Morris, supra. 

78. Chace v. Providence, 36.R. I. 
331, 89 A 1066, AnnCas1916C 1257. 
.{a] The health officer has been 
held to be a city officer. Graves v. 
Paducah, 89 SW 708, 28 KyL 576. 

79. Chace v. Providence, 36 R. I. 
331, 89 A 1066, AnnCas1916C 1257. 

[a Rule applied.—Collector of 
les of milk. Chace v. Provi- 
dence, 36 R. I. 331, 89 A 1066;: Ann 
Cas1916C 1257. 

80. See Officers te Cyc 1366]. 

81. See infra § 973 

82. Garvey v. Lowell, 199 Mass. 
47, 85 NE 182, 127 AmSR 468; Peo. 
v. New York Health Dept., 86 App. 
‘Div. 521, 83 NYS 800: [aff/176 N.Y. 
602 mem, 68 NE 1123 mem]; Dem- 
arest v. New York, 42 Barb. (N. Y.) 
186; State v. Massillon, 14 Oh. Cir. 
Ct. 249; Chace v. Providence, 36 R. 
I. 331, 89 A 1066, AnnCasl1916C 1257. 

[a] A health officer (1) appointed 
by the board of health, which board 
has the power to fix the salary and 
to remove him, has been held to be 
not an officer within the strict sense 
of the term (State v. Massillon, 14 
Oh. Cir. Ct. 249), (2) but more like an 
employee or servant of the board 
(State v. Massillon, supra). (3) A 
health officer of a city is not an 
employee within a statute providing 
that no employees in the health de- 
partment shall be removed or re- 
duced in pay, except for cause as- 
signed and after a hearing. State v. 
Craig, 69 Oh. St. 236, 69 NE 228. 

[b] A salaried food inspector in 
the department of health of New 
York City is not a clerk or head of 
a bureau. Peo. v. New York Health 
Dept., 86 App. Div. 521, 88 NYS 800 
[aff 176 N. Y. 602, 68 NE 1123]. 

[ec] Health wardens are neither 
chiefs of bureaus nor clerks within 
a statute authorizing the head of the 


department to remove chiefs ‘of 
bureaus and clerks. Demarest v. New 
York, 42 Barb. (N. Y.) 186. 


{a] As between the “inspector of 
milk” and the “collector of samples 
of milk,” the latter is a mere em- 


dence, 86 R. I. 331, 89 A 1066, Ann 
Cas1916C 1257. 

[e] The foreman of the yard of 
the health department is not the 
holder of an office. Garvey v. Lowell, 
199 Mass, 47, 85 NE 182, 127 AmSR 
468. 

[f] An inspector of food in the 
department of health appointed by 
the board of health, and who worked 
under a person who acted under the 
chief of the division of food inspec- 
tion, is not a public officer. Devlin 
v. New York, 149 NYS 1061. 

83. See generally Officers [29 Cyc 
1371]. 

Selection of health officers 
ally see Health §§ 16-19. 

Appointment of municipal officers 
generally see infra § 982 et seq. 

84. Peo. v.. Houghton, 182 N. Y. 
301, 74 NE 830 [aff 102 App. Div. 
209, 92 NYS 661]. 


gener- 


85. State vo Baehr, 17 Oh. Cir. Ct. 
N. S. 414. 
[a] The medical staff or board of 


visiting physicians of the Philadel- 
phia Hospital, consisting of special- 
ists or experts in the various de- 
partments of medical science, per- 
forming gratuitous services, are “pro- 
fessional experts,” within the excep- 
tion of a statute providing that all 
officers, clerks, and employees shall 
be appointed by the heads of their 
departments, after competitive ex- 
amination, to hold their pessitons 
during good behaviour. Vv. 
ida ae 147 Pa. 288, 23 A 568, 15 LRA 

86. Moll v. Lockport, 118 Misc. 
5738, 194 NYS 250; State v. Baehr, 17 
Oh. Cir. Ct. N. S.. 414; Klais vy. Pul- 
ford, 36 Wis. 587. 

[a] Appointment held valid.—Moll 
350, Lockport, 118 Mise. 578, 194 NYS 

87. Atty.-Gen. v. McCabe, 172 
Mass. 417, 52 NE 717. ; 

88. Black v.: Lambert,. (Tex. Civ. 
A.) 235 SW 704. 

gs9. St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 1 LRANS 918. 

90. State v. Kilmartin, 86 Conn. 
56, 84 A 100. 


1946, 


Vo Cos 

Eligibility and qualifications of 
rehe oSonts generally see Health 

Eligibility and qualifications of 
municipal officers generally see infra 
§ 1016 et seq. 

92. See statutory provisions and 
ordinances. 

93. See Kempster v. Milwaukee, 97 
Wis. 348, 72 NW 743. 

94. See statutory provisions and 
ordinances. 

95. Howells v. Morris, 25 Pa. Dist, 
946, 44 Pa. Co. 1389. 

96. See statutory. provisions and 
ordinances. 

97. Howells v. morris 25 Pa. Dist. 
946, 44 Pa. Co. 13 

98. See p Pogeen 3 Officers [29 Cye 
1395]. 

Term and tenure of health officers 
generally see Health § 25. 

Term and tenure of municipal offi- 
cers generally see infra § 1056 et seq. 

99. See statutory provisions and 
ordinances. 

lH €@ldy.-v: .Brownej a9 Ge Nits 3 Gy, 
SLOP aLI6,. A926. [ale 92-ING Ted. s0se 
114 A 808]. 

2. See infra § 473. 

3 State v. Kilmartin, 86 Conn. 56, 
84 A 100. 

4 Generally see Officers [29 Cyc 


5 
5. State v. Kilmartin, 86 Conn. 56, 
84 A 100. 

6. Peo. v. Houghton, 182 N. Y. 301, 
74 NE 830 [aff 102 App. Div. 209, 92 
NYS 661). 

7. See infra § 1071. 

8 Byrne v. St. Paul, 137 Minn. 
235, 163 NW 162, LRA1917F 545. 

9. Byrne v. St. Paul, supra: 

[a] Besignation held accepted.— 
Byrne v. St. Paul, 137 Minn. 235, 163 
NW 162, LRA1917F 545. 
oe Generally see. Officers [29 Cyc 

]. 

Removal of health officers gener- 
ally see Health § 26. 

Removal of municipal officers gen- 
erally see infra § 1079 et seq, 

11. Howells v. Morris, 25 Pa, Dist. 
44 Pa. Co. 139. 


384 [43 0.5.] 
In such case such official cannot be removed for any 
other cause or in any other manner than that pro- 
vided by statute.12 Charter provisions regarding 
the removal of health officers may yield to a later 
statute in conflict therewith.t? In some instances 
certain health officers can be removed only for good 
cause shown.!4 The removal may be made solely 
to meet a reduction in appropriations.1> When the 
power of removal is vested in the municipal coun- 
cil it may refer the matter through a committee 
for investigation and report its reeommendations.*® 

By appointing power. The power of removal may 
be, and sometimes is, vested in the board or official 
having the power to appoint.17 In the absence of 
any law to the contrary defining the mode of re- 
moval, the power of removal is vested in the au- 
thority in whom the power of appointment is 
vested.18 Where the right to remove health officers 
is reserved in the appointing power without the 
necessity of making charges, it may be exercised 
in the discretion of the appointing power before 
the expiration of the term.‘® Where the official 
holds office during the pleasure of the appointing 
power, the removal may be either express?° or im- 
plied,? as by the appointment of another person 
to the same office;?? but the removal is not com- 
pletely effected until notice is actually received by 
the person removed.?* The filing of a bill to de- 
termine who constitute the members of the board 
admits notice of de facto removal.?+ 

Of assistants. By force of charter provision a 
health official may remove his assistant at his pleas- 
ure.2> The power of removal given to a health of- 
ficial to remove his assistant is not inconsistent or 
in conflict with,?° or exclusive of,?’ the power of 
removal for cause vested in the municipal council. 
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[§§ 473-474 
cause exists, it is held that the authority in whom 
that power is vested has power to suspend pending 
the investigation of the charges.?® 

Reinstatement. Power to reinstate a health offi- 
cer once removed by the proper authorities and on 
proper grounds must be expressly granted or arise 
by necessary implication.?® In the absence of such 
express or implied grant a board of health has no 
power to reinstate a health official once duly re- 
moved by it.*1 

Review of removal. The removal of a member 
of a municipal board of health or similar official in 
the health department of a municipal corporation 
may, in a proper case, be subject to review by the 
courts.22. Governed by the general rules applicable 
to the issuance of the writ of certiorari,** such writ 
may‘ or may not®® lie to review such removal. 

[§ 474] (7) Compensation.*® Members of a mu- 
nicipal board of health, and other health officers 
sustaining an official relation to the municipal de- 
partment of health,-are entitled to compensation 
only in so far as provision is made therefor by 
law.?7. When it has been expressly declared and 
assented to that services rendered shall be honor- 
ary, no right to compensation exists.*° While re- 
ceiving a salary, no implied assumpsit can arise for 
specific seryices.*® The right of a municipal health 
official to compensation may be lost by failure to 
perform his duties.*° 

Amount of compensation. The amount of com- 
pensation which a member of a municipal board of 
health, or other officer employed by, or connected 
with, the municipal department of health, is entitled 
to is that fixed by law.*t When expressly per- 
mitted the board of health may fix the salary of 
certain officers in the health department,” and also of 


Suspension.** Where the power to remove for 
12. Garvey v. Lowell, 199 Mass.| of removal. State v. Craig, 69 Oh. | 1257. : : 
47, 85 NE 182, 127 AmSR 468; Pryz-| St. 236, 69 NE 228. 27. Chace v. Providence, supra. 
bylowski vy. Detroit Poor Comrs., 188 20. Howells v. Morris, 25 Pa. Dist. 2S. See generally Officers [29 Cyc 
Mich. 270, 154 NW 117; Darling v.| 946, 44 Pa. Co. 139. 1405]. 
Brunson, 94 S. C. 207, 77 SE 860. 21. Howells v. Morris, supra. Suspension of municipal officers 
13. Darling v. Brunson, supra. 22. Howells v. Morris, supra. generally see infra § 1077. 
14. Pryzbylowski v. Detroit Poor 23. Howells v. Morris, supra. 29. Chace v. Providence, 36 R. I. 


Comrs., 188 Mich. 270, 154 NW 117; 24. 
Clay v. Browne, 97 N. J. Li 315, 116 25. 


Howells v. Morris, supra. 
ce v. Providence, 36 R. I. 30. 


331, 89 A 1066, AnnCas1916C 1257. 
Peo. v. Creelman, 77 Misc. 23, 


A 926 [aff 92 N. J. L. 308, 114 A 808]; 
Peo. v. New York Health Dept., 144 
App. Div. 628, 129 NYS 255. [aff 202 
N. Y. 610 mem, 96 NE. 1127 mem]; 
Dalton v. Darlington, 423 App. Div. 
855, 108 NYS 626; Wiyiarch v. New- 
ark, 4 Oh. A. 294. 

[a] Offense committed during pro- 
bation.—That the offense with which 
the official is charged was committed 
during probation does not impair the 
power of removal. Dalton v. Dar- 
eton, 123 ‘App, Div) 855, 108 NYS 


[b] One acquitted of rape may be 
removed on the ground that his ac- 
tion constituted an outrageous as- 
sault. Peo. v. New York Health 
Dept., 144 App. Div. 628, 129 NYS 
255 [aff 202 N. Y. 610, 96 NE 1127]. 

15. Peo. v. New York Health 
Dept., 86 App. Div. 521, 83 NYS 800 
[aff 176. N. Y. 602, 68: NH 1123). 

16. Chace v. Providence, 36 R. I 
331, 89 A 1066, AnnCas1916C 1257. 

17.. Howells vy. Morris, 25 Pa. Dist. 
946, 44 Pa. Co. 139. 

18. State v. Kilmartin, 86 Conn. 
56, 84 A 100. 

19. Riffe v. Tinley, 103 Ky. 631, 
45 SW 1046, 20 KyL 281; State v. 
Somers, 35 Nebr. 3822, 53 NW 146; 
Howells v. Morris, 25 Pa. Dist. 946, 
44 Pa. Co. 139. 

[a] Express removal unnecessary. 
—A health officer may as well be re- 
moved by the appointment of another 
to take his place as by an express act 


Cha 

331, 89 A 1066, AnnCas1916C 1257. 

26. Chace v. Providence, supra. 

[a] Beason for rule.— ‘The peti- 
tioner contends that he is not sub- 
ject to the power of removal vested 
by the charter in the city council, 
because the statute, which creates 
his office ... provides that the in- 
spector who appoints him may at any 
time revoke his appointment; and 
petitioner thereupon claims that such 
power of revocation is exclusive of 
all other methods of removal. The 
argument in support of this position 
is not convincing; no cases are cited 
which in anywise support it. The 
power of revocation given to the in- 
spector is solely for his benefit so 
that he can at any time dismiss his 
assistant without being obliged to as- 
sign any cause or give any hearing’ 
it might be simply because ‘they had 
ceased to be harmonious, or the col- 
lector had become’ personally dis- 
agreeable to the inspector, without in 
any way failing to perform the duties 
required by law. But this power of 
revocation or dismissal is in no way 
inconsistent or in conflict with or 
exclusive of the power of removal 
for cause vested in the city council. 
On the contrary the very reasons 
why the inspector might wish to re- 
tain his collector in office might fur- 
nish the basis of charges leading up 
to his removal for cause by the city 
council.” Chace v. Providence, 36 
R. I. 331, 351, 89 A 1066, AnnCas1916C 
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81. Peo. v. Creelman, supra. 

32. Peo. v. Griffing, 166 App. Div. 
538,152) NYSe113: 

o See Certiorari § 14 et seq. 

Peo. v. Griffing, 166 App. Div. 

538 152 NYS 113. 

35. Peo. v. Griffing, supra. 
ioe Generally see Officers [29 Cyc 

le 

Compensation of municipal officers 
generally see infra § 1138 et seq. 

Compensation of health officers 
generally see Health §§ 27, 28. 

37. See cases infra notes 38—40. 

38. Haswell v. New York, 81 N. Y. 
255. [afh) 9) Daly. 15). 

39.. Wendell v. Brooklyn, 29 Barb. 
(N, Y.) 204. 
By Devlin v. New York, 149 NYS 

41. Graves v. Paducah, 89 SW 708, 
28 KyL 576. 

42. Pease v. 
436, 85 NW 1082. 

[a] Compensation of physician 
employed by board.—Where a board 
of health was authorized to fix the 
compensation of health officers, and 
audit the fees of persons employed 
by them, such board has power to fix 
the compensation of a physician em- 
ployed by them, and the common 
council has no power to reduce the 
amount so fixed. Pease v. Saginaw, 
126 Mich. 436, 85 NW 1082 

[ob] Must keep salaries within 


Saginaw, 126 Mich. 


appropriation.—A board of health of 


Yor lates cases, developments and changes in the law see cumulative Annotations, same title, page and note number,’ 
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certain clerks therein.4? The amount fixed by 
the board of health may be subject to approval or 
disapproval by some higher board.44 Certain mu- 
nicipal health officials or employees have been held 
not to be officers or appointees within statutory 
prohibition against change of their salary during 
their term of office.*® 

Necessity of appropriation. Subject to the gen- 
eral rules,4® in order to warrant the payment of 
the salaries of health officials, there must be an 
appropriation therefor made by the proper mu- 
nicipal authorities.47 It has bee held that a mu- 
nicipal corporation may be liable for services per- 
formed for the board of health, although there has 
been no appropriation by the council therefor.*® 

Compensation during wrongful suspension. Sub- 
ject to the general rules governing the rights of 
an officer who has been wrongfully suspended from 
office to his compensation during the period of 
suspension,*® and more particularly as those rules 
apply to municipal officers,°° an officer in the health 
department of a municipal corporation who has 
been wrongfully removed, suspended, or deprived of 
his office may be entitled to compensation during 
the period of such wrongful removal or suspen- 
sion;>+ and he is entitled to such compensation, 
although subsequent to his reinstatement he is dis- 
missed on proper grounds.®? If the removal may 
be made at the pleasure’of the appointing power, 
the removed officer is not entitled to salary for 
the balance of his term.®* A health officer who is 
deprived of his office by the unlawful abolition 
of the office® is entitled to compensation for the 
period that he has been lawfully deprived of his 
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office where he has held himself ready to perform 
his official duties;°> and the fact that he declined 
temporary employment tendered by the municipal 
authorities does not affect his right thereto.5® 

Review by courts. Where the statute provides 
that a health officer shall receive a reasonable com- 
pensation to be allowed by the council and paid 
as other officers are paid, the courts will not in- 
terfere with the salary fixed by the council, unless 
unreasonably small.°? 

[§ 475] (8) Civil Service.°® Whether the pro- 
visions of the civil service act are applicable to 
health officials is governed by the general principles 
and rules applicable to other municipal officers ;°9 
and accordingly such officer may®® or may not®! come 
within the provisions of the act. 

[§ 476] (9) Powers and Duties*?—(a) In General. 
Municipal boards of health, and other health officers, 
sustaining an official relation to the municipal de- 
partment of health, have no inherent legislative 
power.®* They have only such powers as are con- 
ferred on them, either expressly or by necessary im- 
plication.“ The municipal governing body, when 
authorized to do so, may empower the board of 
health or similar health authorities of the mu- 
nicipal corporation to make rules and regulations 
for the protection of the public health;®* and ‘such 
authorities usually enjoy the power of general su- 
pervision as to all matters pertaining to the preser- 
vation of the public health,°® and their power is 
commensurate with their duty.®’ In the exercise 
of their powers they usually have authority to make 
orders for the suppression and removal of nui- 
sances;°* to make quarantine regulations;® to su- 


a city has no power to fix the salary 
of the health officers in a sum 
excess of the appropriation made by 
councils therefor, and by so doing 
make the city liable to respond to 
such officer for such excess. Watt v. 
Altoona, 9 Pa. Dist. 235, 23 Pa. Co. 410. 

43. Wilson v. New York, 31 Misc. 
693, 65 NYS 328. 

44. Burton v. Detroit, 190 Mich. 
195, 156 NW 453. 


45. State v. Massillon, 24 Oh. Cir. 
Ct. 249. 

46. See infra § 1401. 

47. Thiel v. Philadelphia, 245 Pa. 


406, 91 A 490. - 
48. Wilson vy. Montrose Borough, 
28 Pa. Co. 305. : 
49. See Officers [29 Cyc 1422 et 


eq]. 

Ba. See infra § 1138. 

51. Stoddart v. New York, 80 App. 
Div. 254, 80 NYS 344; Wiyiarch v. 
Newark, 4 Oh. A. 294; State v. Seattle, 
88 Wash. 589, 153 RP 336; Foster v. 
Hindley, 72 Wash. 657, 131 P 197. 
See Smith vy. Brooklyn, 6 App. Div. 
134, 39 NYS 990 (where no one is 
appointed in their stead). 


Ss 


52. State v. Seattle, 88 Wash. 589, 
153 P 336. ‘ : 
53. Howells v. Morris, 25 Pa. Dist. 


946, 44 Pa. Co. 139, 


54. Abolition of office see supra 
466. } 
: 55. Foster v. Hindley, 72 Wash. 


(EWA TIGNES IC yres ; 

56. Foster v. Hindley, supra. 

57. Graves v. Paducah, 89 SW 708, 
28 KyL 576. 

tal. Discussion of rule.—“Perhaps 
no other officer of the city renders 
services of such fluctuating and un- 
certain value as does its health offi- 
eer. Absence of epidemics and a 
general disposition on the part of 
the population to cleanliness of their 
premises would relieve this officer of 
the necessity for rendering any serv- 
ices, other than perfunctory. In that 
event his compensation would doubt- 
zess be but little. On the other hand, 


~ [48..C.. J.—25] 
gr 


where there occur epidemics of con- 


in! tagious diseases, requiring the health 


officer’s services to a considerable 
extent, his compensation would be 
increased in proportion. It would be 
difficult, if not impossible, to show 
in advance just what such services 
might be worth. If the municipality 
charged with their payment fixes in 
advance a schedule of fees, as it 
should, or even fixes a sum per an- 
num which would seem to cover the 
ordinary services rendered or re- 
quired to be rendered by the health 
officer, unless it could then be shown 
that the allowance or salary so fixed 
is unreasonably small, it ought not 
to be interfered with, especially after 
the officer has accepted it through- 
out the term as payment.” Graves 
vy. Paducah, 89 SW 708, 28 KyL 576. 


58. See infra § 1039 et seq. 
59. See infra § 1039 et seq. 
60. Garey v. Riddle, 84 N. J. L. 


80, 86 A 532; Rogers v. Buffalo, 123 
N. Y. 178, 25 NB 274; 9 LRA 579 [aft 
3 NYS 674 (aff 3 NYS 671) 7° 

61. Browne v. Hagen, 91 N. J. L. 
544, 104 A 207 [rev 90 N. J. L. 423, 
100 A 857]; State v. Baehr, 17 Oh. 
Cir. Ct. N. S. 414; Gollwitzer v. Cleve- 
land, 11 OhNPNS 449. 

62. Powers and duties of sanitary 
authorities generally see Health §§ 
29-91. 

63. See cases infra note 64. 

64. Augusta v. Loftis, 156 Ga. 77, 
118 SE 666; Ely v. Newark, 76 N.. J. 
L. 532, 70 A 159; Gould v. Rochester, 
105 N. Y. 46, 12 NH 275 [rev 39 Hun 
79]; Matter of Lansingburgh Bd. of 
Health, 43 App. Div. 236, 60 NYS 27; 
Peo. v. Health Dept., 104 Mise. 224, 
172 NYS 88 [aff 187 App. Div. 890 
mem, 174 NYS 917 mem (aff 226 N. 
Y. 209, 128 NE 379)];, Peo. v. Creel- 
man, 77 Mise. 23, 1385 NYS 781. 

[a] Manner of incorporation of 
municipality immaterial.—Members 
of village boards of health are sub- 
jected to the same duties and liabili- 
ties, whether the village for which 


they are appointed is incorporated 
under a general or special act. Mat- 
ter of Lansingburgh Bd. of Health, 
43 App. Div. 236, 60 NYS 27. 

65. Gaines v. Waters, 64 Ark. 609, 
44 SW 353; Blue v. Beach, 155 Ind. 
121, 56 NE 89, 80 AmSR 195, 50 LRA 
64; New Orleans v. Charouleau, 121 
La. 890, 46 S 911, 126 AmSR 332, 18 
LRANS 368, 15 AnnCas 46; Smith vy. 
Baker, 14 Pa..Co. 65. 

[a] In Arkansas, under Sandels & 
H. Dig. § 5132 giving municipal cor- 
porations power to prevent nuisances 
from anything dangerous, offensive, 
or unhealthy, and to cause any nui- 
sance to be abated, within the juris- 
diction given to the board of health, 
and § 5203, giving the city council 
power ‘to establish a board of health, 
and to invest it with such powers and 
impose Such duties on it as are neces- 


Sary to secure the city from ‘“con- 
tagious, malignant and _ infectious 
diseases,” the city council had au- 


thority to confer power on the board 
of health to abate a house infected 
with smallpox, as a nuisance dan- 
gerous to the public health. Waters 
v. Townsend, 65 Ark. 613, 47 SW 1054. 

66.) Rae vo Mint, bh Mich (7526) die 
NW 887; Courter v. Newark Bd. of 
Healthy 54 “Ne Je L325, 23 Al 940" 
Gould v. Rochester, 105 N. Y. 46, 12 
NE 275 [rev 39 Hun 79]. 

67. Rae v. Flint, 51 Mich. 526, 16 
NW 887. 

68. Raymond vy. Fish, 51 Conn. 80, 
50 AmR 3; Courter v. Newark Bd. of 
Health, 54° N. J.D. 325, 128 8A 949" 
Peo. v. Willcox, 200 N. Y. 423, 94 NE 
212 [rev 138 App. Div. 330, 123 NYS 
153]; Gould v. Rochester, 105 N. Y. 
46% 12° NEY 1275 ofrev’ 39 Ehun — 79]; 
Gould v. Rochester, 39 Hun (N. Y.) 
79 [rev on other grounds 105 N. Y. 
46, 2 NE 275]. 

Suppression of nuisances generally 
see infra §§ 519-532. 

69. Train v. Boston Disinfecting 
Co., 144 Mass. 523, 11° NE 929, 59 
AmR 118. 
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pervise vaccination;’® and to maintain actions to 
restrain by injunction violation of their orders and 
regulations." While ordinarily the powers and 
duties of municipal boards of health and similar 
health authorities are limited to matters dealing 
directly or indirectly with the public health,’? other 
and further duties than those relating to purely 
health regulations may be imposed upon health of- 
ficers by the municipal governing body where power 
so to do has been expressly conferred.”? It has 
been held that, under a power to establish a board 
of health and define its powers and duties, a com- 
mon council may not confer upon the board powers 
of police regulation which it should exercise itself, 
since otherwise there would be two legislative bodies 
within the eity with concurrent jurisdiction over 
this branch of municipal affairs.74 

Exclusive jurisdiction and legislative control. Mu- 
nicipal boards of health may be subject to legisla- 
tive control or supervision.’4% By force of statute 
the jurisdiction or power of a municipal board of 
health may bé exclusive;’*% and, although the in- 
terest in the public health of the whole state may 
be such as to justify an exercise of the legislative 
power to regulate the functions which have been 
committed to a local board of health,7*% it does 
not follow that officers acting under the appoint- 
ment of the state are authorized to perform the 
lecal functions of the local board of health,"*% 
* Municipal council acting as board of health. Un- 
der a statute constituting the municipal council the 
board of health, where no other board is ap- 
pointed,” neither the power nor the obligation of 
_the council is lessened by the failure to designate a 
subagency,’® and its power is a police power’? and 
is commensurate with its duty.”® 

Criminal responsibility of officers. While health 
officers are not liable for: injuries resulting from 


70. Ft. Wayne v. Rosenthal, 75 
Ind. 156, 39 AmR 127 (a city ordi- 


778, 12 LRA 417. 


nance making it the duty of a board 7414. 
of health to provide for the vaccina-| 423, 94 NE 212. 
tion of persons as a_ protection 7414. 


against smallpox does not impose 
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SI a ee Ss ae 


man, Petitioner, 153 Mass. 566, 27 NE 
Peo. v, Willcox, 200°N. ¥. 


Peo. v. Willcox, supra. 
Legislative control generally see 88. 
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"[§§ 476-478 


the mistaken exercise of discretionary power,’® they 
are indictable for refusing to perform their duty,®° 
and for gross negligence.*1 

[§ 477] (b) Limitation. As is the case with 
health authorities generally,§? municipal health au- 
thorities cannot, by the operation of their rules and 
regulations, enlarge or vary the powers conferred 
upon them by the statute, ordinance, or by-law 
creating them and defining their powers.®? Their 
power to make rules and regulations must be ex- 
ercised reasonably.84 While municipal] health au- 
thorities may enjoy a sound discretion in the ex- 
ercise of their powers,*° they have no unlimited 
discretion.*6 Whether a rule or regulation of mu- 


‘nicipal health authorities is reasonable or unrea- 


sonable is a judicial question.67 But when acting 
within the scope of their duties and in the exercise 
of discretionary powers the courts will not inter- 
fere with the action of municipal health officers 
unless in clear cases of abuse.*8 

The presumption of legality which the law at- 
taches to the acts of public officers exists in favor 
of ‘health regulations established . by municipal 
health authorities.®® 

Ratification of unauthorized acts. The unauthor- 
ized act of an officer in the health department of 
a municipal corporation may be ratified by the 
proper municipal authorities.% 

[§ 478] (c) Power To Contract. A municipal 
board of health cannot bind the municipal corpora- 
tion, by contract, unless duly authorized to do so,91 
but ordinarily boards of health enjoy the power to 
make such contracts®? and employ such medical at- 
tendants and other persons®? as to them seem best 
to promote the public health or welfare. Persons 
dealing with a municipal board of health or similar 
municipal health officials are bound to know the 
limitations upon the ability of such officials to con- 
140 N. Y. 1, 35 NE 320, 87 AmSR 522, 
ee 481 [aff 71 Hun 84, 24 NYS 
: Judicial supervision generally see 


supra §§ 311-326. 
Augusta v. Loftis, 156 Ga. 77, 


upon the board or its members the 
duty to do such services personally, 
but only to provide therefor). 

71. Gould v. Rochester, 39 Hun 
79 [rev on other grounds 105 N. Y. 
46,12 NE 275]. ; 

72. Peo. v. Health Dept., 104 Misc. 
224, 172 NYS 38 [aff 187 App. Div. 
890 mem, 174 NYS 917 mem (aff 226 
N.Y. 209, 123, NE 379) 1]. 


73. Wendell v. Brooklyn, 29 Barb. 
(N. Y.) 204. 
[a] Illustration. — The common 


council has authority to add to the 
duties of the health officer the duty 
of inspecting and granting to police 
officers and candidates for the place 
of police officers certificates of their 
physical fitness for the duties im- 
posed upon them, Wendell v. Brook- 
lyn, 29 Barb. (N. Y.) 204. 


74, Marshall v. Cadwalader, 36 N. 
J. L. 283. ech 

74144. Kingman, Petitioner, 1538 
Mass. 566, 27 NE 778, 12 LRA 417; 


Davock vy. Moore, 105 Mich. 120, 63 
NW 424. 28 LRA 783. 

[a] Thus a statute providing for 
the disposition of sewage from a 
number of towns and cities, includ- 
ing an area of one hundred and 
thirty square miles, and containing 
-one sixth of the population of the 
state, has for its purpose the pro- 
motion of the public health, warrant- 
ing the expenditure or the advance- 
ment for the time being of money 
from the treasury of the common- 
wealth, within the legislative power 
conferred by the constitution. King- 


supra § 288. 

7415. Peo:.v. Willeox, 200 N.Y. 
423, 94 NE 212. 

75. See supra § 465. 

76. Rae-v, Flint, 51 Mich. 526, 16 
NW 887. 7 

Rae v. Flint, 51 Mich. 526, 16 
NW 887. 

78 Rae v. Flint, supra. 

79. Raymond y. Fish, 51 Conn. 80, 
50 AmR 3. 

80. Com. v. Genther, 17 Serg. & 
Ree (Panny Uso, } 

81. Aaron v. Broiles, 64 Tex. 316, 
53 AmR 764, 

82. See Health § 32. 

83. Ely v. Newark, 76 N. J, L. 532, 
70 A 159; Smith v. Baker, 14 Pa. Co. 
65; Cruise v. Moncton, 35 N. B. 249. 

84. Peo. v. Yonkers Bd. of Health, 
140. N. Y. 1, 85 NE 320, 37 AmSR 522, 


23 LRA 481 [aff 71 Hun 84, 24 NYS. 


629]. 

85. Peo. v. Emerson, 102 Misc. 183, 
169 NYS 297; Howells v. Morris, 25 
Pa. Dist. 946, 44 Pa. Co. 139; Chace v. 
Providence, 36 R. I. 331, 89 A 1066, 
AnnCasi916C 1257; Pope Mfg. Co. v. 
Granger, 21 R. I. 298, 43 A 590. 

[a]: Illustration.—The board of 
health has discretionary power to re- 
fuse to furnish and deliver to a tax- 
payer true and certified transcripts 
or copies of certificates of death in 
certain fatal cases of tetanus during 
certain year. Peo. v. Hmerson, 102 
Misc. 188, 169 NYS 297. 

86. John Layton & Co., Ltd. v. 
Montreal, 39 Que. Super. 520. 

87. Peo. v. Yonkers Bd. of Health, 


118 SE 666. 

89. Chace v. Providence, 36 R. I. 
331, 89 A 1066, AnnCas1916C 1257; 
Pope Mfg. Co. v. Granger, 21 R. I. 
298, 43 A 590, 

90. Dallas v. Cluck, (Tex. Civ. A.) 
234 SW 582. 

[a] Held ratified. — Dallas 
Cluck, (Tex. Civ. A.) 234 Sw 582. 

91. N. J.—Ely v. Newark, 76 N. J. 
Ly. 53:25 20rAY 159° 

N. Y.—Reynolds v. Ossining, 102 
App. Div. 298, 92 NYS 954, 

Heaney a v. Scranton, 2 Pa. Co. 
83l. 

R. I.—Pope Mfg. Co. v. Granger, 
21 R. I. 298, 48 A 590. 
oda B.—Cruise v. Moncton, 35 N. B. 

[a] Where a board of health in 
awarding a contract does not exercise 
its untrammeled judgment, but is 
controlled by an illegal ordinance, 
which it supposed binding on it, such 
contract is not legal. Goddard v. 
Lowell, 179 Mass. 496, 61 NE 53. 

[b] Employment of  counsel.— 
Boards of health have no power to 


Vv. 


employ private counsel to prosecute 


indictments for nuisance. Reynolds 
v. Ossining, 102 App. Div. 298, 92 
NYS 954; Smith v. Scranton, 2 Pa. 
Co. 331, 

92. Deysher v. Reading, 18 Pa. Co, 
611; Pope Mfg. Co. v. Granger, 21 R. 
I.'298, 48 A 590. 

93. Elliott v. Kalkaska Suprs., 58 
Mich, 452, 25 NW 461, 55 AmR 706; 
na v. Flint, 51 Mich. 526, 16 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 


§§ 478-482] 


tract.°* By force of statutory provision health of- 
ficials may be prohibited from being interested in 
any contract in which the municipal department or 
board is a party.®* While it is against publie policy 


to employ a member of the board of health to per- | 


form services for it,* the exigencies of the ease 
may permit such employment.%7 

_{§ 479] (d) Extraterritorial Acts. The jurisdic- 
tion of municipal boards of health and similar 
health officers in the health departments of municipal 
corporations is limited to the territory within the 
municipal boundaries of the particular municipal 
corporation,®® unless extraterritorial jurisdiction 
has been duly granted to them.®® The legislature 
within its constitutional limitations may grant such 
jurisdiction. 

[§ 480] (e) Delegation of Power. The general 
principle that official powers of a legislative or 
judicial nature bestowed on local governmental 
bodies or officials may not be delegated to others? 
applies to the powers of municipal boards of health 
and similar health officials in the department of 
health of municipal corporations.* 

; [§ 481] (10) Proceedings, Orders, and Other De- 
cisions. As is the case with boards of health gen- 
erally,* a municipal board of health must act as a 
body,® and not as individuals. It may commonly 
act by a majority;’ but the presence of at least the 
number of members of the board or its executive 
committee required by statute or ordinance to make 
valid regulations® is essential to the passage of a 
valid regulation.® 

Ordinance, by-law, or resolution. Municipal 
boards of health may, and sometimes are, required 
to act by ordinance.1° Statutory provisions requir- 
ing such boards to act by ordinance have been held 
to contemplate only those ordinances prescribing 
such rules of conduct for, or government of, the 
board,** as are general in scope and character as 
distinguished from the particular regulation of in- 
dividual cases;!* and not to those providing for the 


94. Ely v. Newark, 76 N. J. L. 532, 6. 
70 A 159. 7. 
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Ex p, York, supra. 
Peo. v. Yonkers Bd. of Health, 
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execution of the instance or details of such matters 
as the board, under such ordinances, may lawfully 
direct to be done.18 

LS 482] 66. Hospitals and Sanatoriums.‘4 Mu- 
nicipal corporations may, within the limits to be 
discussed hereinafter, regulate. and control the es- 
tablishment and maintenance of hospitals and sana- 
toriums.1® Such power must be exercised reason- 
ably,4® not arbitrarily!’ and without invading 
private rights.18 No fixed rule can be laid down as 
to the extent to which the power may be exercised. 
The rule, that the extent to which municipal cor- 
porations may exercise their powers depends on par- 
ticular circumstances,!® applies.2° Some regulations 
may be valid and others invalid,?4 or they may be 
valid as to one kind of an institution and invalid 
as to another.?? In ‘the exercise of the power the 
municipal corporation may require hospitals har- 
boring patients suffering from infectious or con- 
tagious diseases to connect with the publie sewers.”* 

Establishment. While the power to establish hos- 
pitals, pesthouses, ete., may be, and sometimes is, 
granted to municipal corporations,** and the power 
may be enjoyed, as part of the municipal police 
power,”® the power must be expressly or impliedly 
granted.*° It has been held that, where the power 
to do so is expressly granted to certain designated 
classes of municipal corporations it is impliedly 
withheld from a class of municipal corporations to 
which it is not expressly granted.??7 The erection 
of an isolation hospital by a municipal corporation 
has been held to be a proper exercise of its police 
power,”® especially of its power to protect the pub- 
lic health.?® In determining the location of such 
hospital the municipal governing body exercises its 
legislative functions,®° and the discretion of such 
body in the matter will not be disturbed by the 
courts unless clearly abused.*t Under duly dele- 
gated power a municipal corporation may have a 
right to acquire extraterritorial sites for contagious 
disease hospitals or pesthouses.°? Ordinarily such 


562. 


16. Ex p. Whitwell, 98 Cal. 73, 32 


Sanatorium v. 


95. Greenfield v, Biack, 42 Ind. A. 
645, 82 NE 797. 
The secretary of the board of 
health is within the prohibition. 
Greenfield y. Black, 42 Ind. A. 645, 
82 NE 797. 

96. Wilson vy. Montrose Borough, 
28 Pa. Co. 305. . 


97. Wilson vy. Montrose Borough, 
supra. 
98. Peo. v. Houghton, 182 N. Y 


301, 74 NE 8380 [aff 102 App. Div. 209, 
92 NYS 661]; Gould v. Rochester, 39 
Hun 79 [rev on other grounds in 105 
N. Y. 46, 12 NE 275] (where a city 
discharged its sewage into a creek 
to the injury of a town below, 
through which the creek ran, the 
town board of health, having no juris- 
diction beyond the town limits, could 
make no order in the premises bind- 
ing on the city nor maintain a suit 
to restrain the city from violating 
its order). 

99. See statutory provisions. 

Lie State we Rice! P58HN: C2635, 74 
SE 582, 39 LRANS 266; State v. Hall, 
86 W. Va. 1, 102 SH 694. 

[a] he form of municipal gov- 
ernment cannot affect the validity of 
the legislative delegation of author- 
ity to control land outside the city 
limits for purposes of sanitary and 
police protection. State v. Rice, 158 
N. C. 635, 74 SEH 582, 39 LRANS 
266. . 

2.) See Constitutional Law § 364. 

3., John Layton & Co. Ltd, v. 
Mortreal, 39 Que. Super. 520. 

n, See Health § 35. 
5; Ex p. York, 37 N, B. 546. 


BY 


140 N. Y. 1, 35 NE 320, 37 AmSR 522, 
23 LRA 481 [aff 71 Hun 84, 24 NYS 


629]. 

ee See statutory provisions and 
ordinances. 

9. Moll v. Lockport, 118 Misc. 573, 
194 NYS 250. 

10. See statutory provisions and 
ordinances, 

11. Courter v. Newark Bd. of 


Health, 54 'N. J. L. 325, 23 A 949. 

12. Courter v. Newark Bd. of 
Health, supra. 

13. Courter vi Newark .Bd. of 
Health, supra. 

14. Regulation of: 
Asylums generally see Asylums § 7. 


Hospitals generally see Hospitals 
§§ 7-9. 
15. I1].—Frazer v. Chicago, 186 I1l. 


480, 57 NH 1055, 78 AmSR 296, 51 
LRA 306; Chicago v. Peck, 98 Ill. A. 
434 [aff 196 Ill. 260, 68 NE 711]. 
Ind.—Bessonies vy. Indianapolis, 71 
Ind. 189. é 
Iowa.—Clinton v. Clinton County, 
61 Iowa 205, 16 NW 87. 
Pa.—Allentown v. Wagner, 214 Pa. 
210, 638 A 697 [aff 27 Pa. Super. 485]. 
Wash.—Shepard v. Seattle, 59 


Mesh 363, 109 P 1067, 40 LRANS 
647. 
[a] Where a vessel is subject to 


quarantine regulations, the officers of 
the town are not authorized to appro- 
priate any part thereof for a hospi- 
tal, or to exclude the owners from 
the possession or control of any part 
of the vessel. Mitchell v. Rockland, 
45 Me. 496. 

Quarantine regulations see infra § 


P 870; Chevy. Chase 
District of Columbia, 
CHESS Se 

Reasonableness of regulations gen- 
erally see supra § 229. 

17. San Diego Tuberculosis Assoc. 
v. East San Diego, 186 Cal. 252, 200 
P3983, 7 AR I513: 

18. Ex p. Whitwell, 98 Cal, 73, 32 
ee Bi.O 

Invasion of private rights gener- 
ally see supra § 230. 

19. See supra § 202. 

20. Shepard v. Seattle, 59 Wash. 
363, 109 P 1067, 40 LRANS 647. 


46 App. (D. 


21. Shepard v. Seattle, supra. 
22. Shepard v. Seattle, supra, 
23. Shepard v. Seattle, supra. 


Regulations as to sewers generally 
see infra XVIII in 44 C. J. 

24. Arnold v. Stanford, 113 Ky. 
852, 69 SW 726, 24 Kyl 626; Lorain 
v. Rolling, 24 Oh. Cir. Ct. 82. See 
cases supra note 15, 

25. Jardine v. Pasadena, (Cal.) 248 


P1225; 

26. In re Middle Coal Field Poor 
Eee Insane Asylum, 20 Pa. Dist. 
73. 

27. Arnold v. Stanford, 113 Ky. 


852, 69 SW 726, 24 KyL 626. 

28. Jardine v.. Pasadena, (Cal.) 248 
Pe y225. . 
Jardine v. Pasadena, supra. 


29. 
30. Jardine v. Pasadena, supra, 
31. Jardine v. Pasadena, supra. 


32. Summit Tp. v. Jackson, 154 
Mich. 37, 117 NW 545, 18 LRANS 260; 
Lorain v.- Rolling, 24 Oh. Cir. Ct. 82; 
Sept eck v. Brockville, 10 Ont. 
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authority cannot be exercised without first obtain- 
ing the permission of the municipal authorities of 
the locality wherein the site is located,** but by 
force of statute it may be exercised without such 
consent.24 A municipal corporation may regulate 
and control a hospital maintained by it;°° and in 
the exercise of that power it may exclude from 
practice within the hospital licensed physicians be- 
longing to particular schools of medicine.*® 

Power to regulate public hospitals gives no au- 
thority over private hospitals.*7 

As nuisance. <A hospital is not a nuisance per 
se,** and, following the general rule,®® a municipal 
corporation has no power so to declare it.*° But a 
hospital may become a nuisance because of its lo- 
cation or by reason of the manner in which it is 
conducted,*!-and when the facts and circumstances 
may justify municipal corporations to condemn them 
as nuisances.*2 

Prohibition. While it seems that, under municipal 
power to maintain cleanliness and salubrity, the 
council may prohibit the erection of a private hos- 
pital,** the prohibition of the maintenance anywhere 
within the municipal limits of any hospital for the 
treatment ofscontagious or infectious diseases has 

- been held to be wholly unreasonable and not justi- 
fied as an exercise of the police power.*4 Also it 
has been held that a municipal corporation has no 
power to prohibit the maintenance of a private 
asylum for the treatment of mild forms of insanity, 
inebriety, and other nervous diseases.** 

Location. While it has been held that within 
reasonable limits a municipal corporation may regu- 
late the location of hospitals within residential dis- 
tricts,*® it also has been held that the prohibiting 
of the maintenance of private hospitals within a 
residential district is not a proper subject of zoning 


33. Summit Tp. v. Jackson, 154] stores, 
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regulation.*? 

Consent of adjoining property owners.** It has 
been held that a municipal corporation may require 
that the consent of adjoining property owners be 
obtained for the establishment and maintenance of a 
private hospital.*® 

Permits.°° While under certain circumstances 
municipal corporations may require that permits 
shouldbe obtained for the establishment or mainte- 
nance of private hospitals,° the grant or refusal 
of the permit cannot be left to arbitrary disecre- 
tion.®? my 

[§ 483] 67. Hours of Labor.®? A municipal cor- 
poration may, under a general welfare clause, pro- 
vide that a designated number of hours shall con- 
stitute a day’s work on any work done for the 
corporation.®4 : 

[§ 484] 68. Ice and Ice Plants.°° The business of 
making or selling ice is not an unwholesome trade 
in itself,°° and it has been held that a municipal 
ordinance prohibiting the erection or maintenance 
of an ice house or cooling plant within a designated 
distance of any hospital, church, or school, is not 
justifiable.®? 

Establishment by municipality. A municipal cor- 
poration may, by virtue of express power conferred 
to do so, Own’ and operate an ice plant and cold 
storage system.°® It has been held that such power 
is authorized under a grant of power to make any 
public improvement for the benefit of the corpora- 
tion and the. security of the health of the inhabit- 
ants.°° 

[§ 485] 69. Improvements.®° The power of mu- 
nicipal corporations to make improvements or grant 
aid therefor® is treated in connection with the pro- 
ceedings,°? contracts,°? damages,°4 assessments, 


58. Holton v. Camilla, 134 Ga. 560, 


+ See Ng 
A: ha 


Mich. 37, 117 NW 545, 18 LRANS 260; 
hoe ae v. Brockville, 10 Ont. 

34. Lorain v. Rolling, 24 Oh. Cir. 
Ct. 82; 

35. Hayman v. Galveston, (U. S.) 
47 SCt 363. 

36. Hayman v. Galveston, supra. 

[a] Rule applied. — Osteopathic 
physicians. Hayman vy. Galveston, 
COS VM ATESCt Bes: 

Right to practice medicine gener- 
ally see Physicians and Surgeons [30 
Cye 1547]. 

BSEr OEE v. Indianapolis, 71 


88. See Nuisances [29 Cyc 1175 
text and note 24]. 


39. See infra § 520. 

40. Bessonies v. Indianapolis, 71 
Ind. 189. 

41. See Nuisances [29 Cyc 1175 


text and note 26]. 

42. Lawrence y. Nissen, 173 N. C. 

359, 91 SEH 1036; Shepard v. Seattle, 

et 363, 109 P 1067, 40 LRANS 

43. Milne vy. Davidson, 5:Mart. N. 
S. (La.) 409, 16 AmD 189. 

44. San Diego Tuberculosis Assoc. 
v. East San Diego, 186 Cal, 252, 200 
12 Ba Wage yale 

Ex p. Whitwell, 98 Cal. 73, 32 
P 870. 


46. Shepard v. Seattle, 59 Wash. 
363, 109 P 1067, 40 LRANS 647. 

47. Wilmington vy. Turk, 14 Del. 
Ch. 3192, 129 A: 542, 521. 

“Granting to this argument the full 
force of what it may’ be worth, it 
remains true that the presence of a 
private hospital in a neighborhood 
can by no possibility visit such re- 
sults upon a community. Experience 
shows that hospitals are not si 
numerous in communities as are 


hospitals, private or public, can never 
exist in a community in large num- 
ber. It is inconceivable to think that 
any residential district can suffer 
what is called a blight by reason of 
the presence of private hospitals. 
Experience shows that in respect of 
probable consequences occasioned by 
the introduction of a hospital in a 
neighborhood, the same are negligible 
as compared with the establishment 
of a store.” Wilmington vy. Turk, 


supra. 
48. Generally see supra § 245. 
49. Shepard v. Seattle, 59 Wash. 


363, 109 P 1067, 40 LRANS 647. 


ape Permits generally see supra § 
51. Shepard v. Seattle, 59 Wash, 


363, 109 P 1067, 40 LRANS 647. 

52. Chevy Chase Sanitorium v. 
District of Columbia, 46 App. (D. C.) 
558; Bessonies v. Indianapolis, 71 Ind. 
189-197. 

“Without ‘any provision as to the 
location or management of hospitals, 
the ordinance attempts to make it un- 
lawful for any one to establish or 
conduct one without a license or per- 
mit from the common council and 
board of aldermen; and the granting 
or refusal of the license or permit is 
not governed by any prescribed rules, 
but rests, in such case, in the uncon- 
trolled discretion of the common 
council and board of aldermen.” Bes- 
sonies v. Indianapolis, supra. 

53. Hours of labor generally see 
Master and Servant § 36 et seq. 

54 St. Paul v. Fielding, 155 Minn. 
471, 194 NW 18. 

55. Regulation of businesses gen- 
erally see supra § 407. 

56. Peo. v.. Chicago, 260 Ill. 150, 
102 NE 1039. 

57. Peo. v. Chicago, supra. 


ee SE 472, 31 LRANS 116, 20 AnnCas 
SI 

59. Saunders v. Arlington, 147 Ga. 
581, 587, 94 SE 1022, AnnCas1918D 907. 

‘If pure air is as important as 
pure water and clear light, why is 
not ice and cold storage as important 
as either aS a means for the pres- 
ervation of the food we eat, which is 
so vital to health and comfort? In 
this day of advanced civilization and 
progress the preservation of meats, 
vegetables, milk, butter, and the like, 
is as essential to health and comfort 
as pure water and pure air. Scien- 
tists tell us that certain germs, like 
typhoid, which get into the human 
system and destroy human life, enter 
largely, if not entirely, through the 
mouth in the way of impure water’ 
and impure food. It would be strange 
indeed, if a community has been 
given the power by the legislature to 
make ‘any public improvement’ for 
the benefit of the town and for ‘secur- 
ing the health of the inhabitants,’ 
and yet can not exercise that power 
under the broad terms given by the 
charter in order to make secure their © 
health, lives, and comfort. We know 
of no reason, constitutional or other- 
wise, especially in view of the fore-' 
going decisions of this and other 
courts, which contravenes the broad 
power conferred by the legislature on 
the Mayor and Council of the Town 
of Arlington to establish an ice plant 
and cold-storage system _ therein.’ 
Saunders v. Arlington, supra. 


60. See generally Improvements 
CN OM GP Den epiek Ding 

61. See infra XVII in 44 Cc, J. 

62. See infra XVII in 44 C. J. 

68. See infra XVII in 44 C. J. 

64. See infra XVII in 44 C. J. 

65. See infra XVII in 44 C. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 485-491] 


and the-enforcement of the assessments,®® therefor. 

[§ 486] 70. Infants.°7 Ordinarily a municipal 
corporation may enact regulations for the protee- 
tion of the morals of minors or children.*’ It has 
been held within the police power of a municipal 
corporation to make it unlawful for a parent to 
permit his child under a specified age to be upon 
the streets or in public places unattended after a 
specified hour at night.®® 

[§ 487] 71. Innkeepers.*° The power to regulate 
_inns and other places of public entertainment may 
- be, and oftentimes is, committed to municipal cor- 
porations.71 

[§ 488] 72. Interment of the Dead; Transporta- 
tion of Dead Bodies.*2 The interment of the dead 
may be a proper subject of regulation by municipal 
corporations®® under their police powers’ or under 
an express or implied grant of power for the pur- 
pose. Also, municipal corporations may regulate 
the removal or transportation of dead _ bodies.7® 
Regulations on the subject under consideration must 
be reasonable.** 

66. See infra XVII in 44 C. J. 


67. Protection of infants’ morals 
generally see Infants §§ 15-22. 


MUNICIPAL CORPORATIONS 


S. C.—Charleston v. Wentworth St. 
Baptist ‘Church, 35 S. C. L. 306- 
Tex.—Austin v. Austin City Ceme- [a] 


[48 C.J.] 389 
[§ 489] 73. Interstate Commerce.?® Municipal 
corporations cannot lawfully impose a burden on 
interstate commeree.?® The power of the state to 
regulate interstate commerce when done indirectly 
and not in confliet with federal regulations,®° it 
seems, may be delegated to municipal corporations, 
in so far as it pertains to loeal police regulations.** 
[§ 490] 74, Intoxicating Liquors. The powers of 
municipal corporations in regard to the prohibi- 
tion, license, or regulation of the traffic in intoxicat- 
ing lquors is diseussed elsewhere in this work.®? 

[§ 491] 75. Junk Dealers and Junk Storage.*? The 
occupation of junk dealers is a proper subject of 
regulation under the police power.®* Within the 
limitations to be noted hereinafter,’® and the gen- 
eral limits of the powers of municipal corporations 
to regulate businesses and oceupations,®* municipal 
corporations may, and often do, regulate and con- 
trol the occupation or trade of junk dealers®? and 
the storing or keeping of junk.88 In doing so it 
may be proper to require persons engaged in such 
trade to obtain a permit®® from a designated publie 
Wash.—International Motor Transit 


Co. v. Seattle, 251 P 120. 
Thus a city ordinance per- 


Sale of newspapers by children see 
infra § 516. 

6s. Andrieux v. Butte, 44 Mont. 
557, 121 P 291, AnnCas1913B 440. 

Employment of minors in houses 
of prostitution see supra § 425. 

69. Baker’s App., 40 Pa. Co. 515. 

Curfew regulations generally see 
supra § 420. 

70. Regulation of businesses gen- 
erally see supra § 407. 

71. See Innkeepers § 19. 

72. See Cemeteries § 3. 

Health regulations as to burial per- 
mits and transportation of dead 
bodies generally see Health § 67. 

73. U. S.—Carpenter v. Yeadon, 
158 Fed. 766, 86 CCA 122 [aff 151 Fed. 
879]. 


Ala.—Bryan v. Birmingham, 154 
Ala. 447, 45 S 922, 129 AmSR 63. 
Cal.—Laurel Hill Cemetery v. San 


Francisco, 152 Cal. 464, 93 P 70, 27 
LRANS 260 and note, 14 AnnCas 1086 
[aff 216 U. S! 358, 30 SCt 301, 54 L. 
ed. 515]; Odd Fellows’ Cemetery 
Assoc. v. San Francisco, 140 Cal. 226, 
73 P 987; Los Angeles County v. 
Hollywood Cemetery Assoc., 124 Cal. 
$44 57 P 1538, 71. AmSR 75; Ex_p. 
Bohen, 115 Cal. 372, 47 P 55, 36 LRA 
618. 

Ill.— Ritchey v. Canton, 46 Ill, A. 


185; Graves v. Bloomington, 17 Il. 
A. 476, , 

Ind.—Bogert v. Indianapolis, 13 
Ind. 134. 


La.—Musgrove v. Catholic Church, 
10 La. Ann. 431, 

Mass.—Com. v. Goodrich, 13 Allen 
546; Com. v. Fahey, 5 Cush. 408. 

Minn.—State v. Ramsey County 
Dist. Ct., 114 Minn. 287, 291, 131 NW 
27 [eit Cyc]. 
: sty aCantapell v. Kansas City, 102 
Mo. 326, 183 SW 897, 10 LRA 593. 

N. H.—Page v. Symonds, 63 N. H. 
17, 56 AmR 481. ; 

N. J.—Wyse v. New Jersey Police 
Comrs., 68 N. J. L. 127, 52 A 281. 

WN. Y.— Peo. v. Pratt, 129 N. Y¥. 68, 
29 NE 7, 30 NE 64; Palmer v. Hick- 
ory Grove Cemetery, 84 App. Div. 


600, 82 NYS 9738; Coates v. New 
York, 7 Cow. 585; Brick Presb. 
Church Corp. v. New York, 5 Cow. 


aed c.—Humphrey v. Front St. M. 
B. Church, 109 N. C, 132, 13 SE 7938. 
Or.—Ex p. Wygant, 39 Or. 429, 64 
P 867, 87 AmSR 673, 54 LRA 636. 
Pa-Craig v. Pittsburgh First 
Presb. Church, 88 Pa. 42, 32 AmR 
417;, Kincaid’s App., 66 Pa. 411, 5 


Aw 377; Yeadon v. White, 36 Pa. 
Su, r. 360. 

. L—tTuszkewicz v. Luther, 30 18¢, 
I. #0, 575, 76 A 829 [cit Cyc]. 


tery Assoc., 87 Tex. 330, 28 SW 528, 
47 AmSR 114. 

Eng.—Slattery v. Naylor, 13 App. 
Cas. 446, 16 ERC 667. 

[a] Ordinance for revenue.—A 
county ordinance, imposing a fee for 
a permit for disinterment of dead 
bodies, is not void as being designed 
to raise revenue. Hx p. John, 17 Cal. 
A. 58, 118 P 722. 

[b] Conflict with state statutes.— 
A county ordinance, prohibiting dis- 
interment of dead bodies without per- 
mission of the county health officer, 
and imposing a fee for permits unless 
the body is to be reinterred in the 
county, is not invalid as conflicting 
with a state law regulating disinter- 
ment of remains and transportation 
thereof in cities, towns, and cities 
and counties, nor does it conflict with 
an act providing for registration of 
deaths, nor with a statute providing 
for preservation of the public health 
by regulating transportation, etc., of 
dead bodies. Ex p. John, 17 Cal. A. 
5S.) PS 7227 

74. Ex p. Bohen, 115 Cal. 372, 47 
P 55, 36 LRA 618; Graves v. Bloom- 
ington, 17 Ill. A. 476; Coates v. New 
York, -7 ‘Cow. (CN. Y.)) 5857, Austin’ yv- 
Austin City Cemetery Assoc., 87 Tex. 
330, 28 SW 528, 47 AmSR 114. 

Vor SOU INE rTatL 129° Ne Y. (6e, 
29 NE 7, 30 NE 64; Austin v. Austin 
City Cemetery Assoc., 87 Tex. 330, 28 
SW 528, 47 AmSR 114. 

76. Wyse v. New Jersey Police 
Comrs., 68 N. J. L. 127, 52 A 281. 

77. Laurel Hill Cemetery v. San 
Franeisco, 152 Cal. 464, 93 P 70, 27 
LRANS 260 and note, 14 AnnCas 1086 
fafi 216502 S358, 0) SCr sole iba i: 
ed. 515]; Ritchey v. Canton, 46 Ill. A. 
185; State v. Ramsey County Dist. 
Co., 114 Minn. 287, 1831 NW 327; Aus- 
tin v. Austin City Cemetery Assoc., 
87 Tex. 330, 28 SW 528, 47 AmSR 
114, 

Reasonableness of regulations gen- 
erally see supra § 229. 

78. Federal matters generally see 
supra § 436. 

Regulation of commerce generally 
see Commerce §§ 5-16. 

79. U. S.—Barret v. New York, 232 
WES 34 SCr 208." 82s ed: 483 
Moran v. New Orleans, 112 U. S. 69, 
5-SCt 38) 28 LL: ed. 653. 

Fla.—Cason v. Quinby, 60 Fla. 35, 
53 S 741. 

Iowa.—State v. Omaha, ete., Co., 
113 Iowa 30, 84 NW 983, 86 AmSR 
357, 52 LRA 315. 

Okl.—Baxter v. Thomas, 4 Okl. 605, 
46 P 479. 

Or.—Bachelors’ Club v. Woodburn, 
GOmOr Sal, Lge 8380. 


mitting a street railroad company 
engaged in interstate commerce under 
franchises granted by the city to 
make discrimination in rates in favor 
of residents of the city against resi- 
dents of another state is unconstitu- 
tional, because it conflicts with the 
interstate commerce clause of the 
federal constitution. State v. Omaha, 
etc., Co., 113 Iowa 30, 84 NW 983, 86 
AmSR 357, 52 LRA 315. 

[b] An ordinance prohibiting the 
sale of perishable food commodities 
in the railroad depots or landings of 
the city, except sales in unbroken 
packages in which the articles are 
imported into the state, is valid, for 
the exception removes any incom- 
patibility between the ordinance and 
the commerce provision of the con- 
stitution of the United States. State 
v. Davidson, 50 La. Ann. 1297, 24 § 
324, 69 AmSR 478. 

80. See Commerce §§ 13-15. 

81. Harmon vy. Chicago, 110 MII. 
400, 51 AmR 698; Peterson v. State, 
79 Nebr. 132, 112 NW 306, 126 AmSR 
651, 14 LRANS 292; Dickow vy. Cin- 
cinnati, 23 OhNPNS 1. 

Delegation of power by congress 
see Commerce § 8. 

82. See Intoxicating Liquors §§ 


68-80. 
Power of municipal corporations to 
prohibit public drunkenness see 


Drunkards § 8. 


83. Licensing junk dealers see 
Licenses § 79. 
Regulation of businesses gener. 


ally see supra § 407. 
84. See Constitutional Law § 432 
text and note 94. 


85. See passim this section, 
86. See supra § 408. 
87. Ga.—Shurman vy. Atlanta, 148 


Ga. 1, 95 SH 698. 

Il.—Smolensky y. Chicago, 282 T1l, 
13%, 118 NE 410. 

Ind.—Grossman vy, Indianapolis, 173 
Ind. 157, 88 NE 945, 89 NE 862. 

Mich.—Knack v. Velick Scrap Iron, 
ete., Co., 219 Mich. 573, 189 NW 54; 
Melconian v. Grand Rapids, 218 Mich. 
397, 188 NW 521; Weadock v. Judge 
Detroit Recorder’s Ct., 156 Mich. 376, 
120 NW 991, 132 AmSR 527, 16 Ann 
Cas 720. 

Wis.—Milwaukee vy. 
Wis. 391, 145 NW 42. 

88. Knack vy. Velick Scrap Iron, 
ete, Co., 219 Mich. 573, 189° NW 54: 
Weadock v. Judge Detroit Recorder’s 
Ct., 156 Mich. 376, 120 NW 991, 132 
AmSR 527, 16 AnnCas 720. 


Ruplinger, 155 


g9. Shurman v. Atlanta, 148 Ga. 1, 
95 SE 698. 
§ Page generally see supra 


890 [48 C.J.] 
official or board,®® and to give a bond for a reason- 
able sum, conditioned to pay the municipality for 
any damages done on account of improper conduct in 
the administration of the business licensed.*t A 
municipal corporation may forbid the employment 
‘of minors in connection with the junk business ;° 
and prohibit junk dealers from buying or receiv- 
ing junk from minors®? or from intoxicated per- 
sons.°* When the public health and safety or wel- 
fare requires it, junk storage and junk stores may 
be excluded from preseribed limits of the munici- 
pality.°° The regulations must be reasonable, and 
not arbitrary.°° A junk store is not a nuisance 
per se.2’ If a junk store is conducted in such a 
manner as to be a nuisance, it may be absolutely 
prohibited by an ordinance passed under the power 
to declare and abate nuisances.°® But the council 
has no power to declare a- junk store to be a nui- 
sance if it is entirely clear that it is not a nui- 
sance.®? In such case the power to regulate junk 
shops does not authorize the municipal corpora- 
tion to prohibit junk stores within specified limits 
or districts.? 

[§ 492] 76. Laundries.2 Municipal corporations 
may regulate the establishment and operation of 
laundries,? and may provide for a license fee to 
eare for the additional expense incurred by the 
corporation for properly enforcing such regulation.+ 
The power to regulate laundries must be exercised 
within its secope,® and the regulations must be rea- 
sonable. Municipalities may require as_ police 
regulations that laundries shall be confined to cer- 
tain parts of the city,’ prohibit them from being 
carried on within a designated distance from a 
church, school, or hospital,? and that they shall be 
earried on only in buildings of brick or stone.? But 
it seems that an ordinance is inyalid which re- 
quires the consent of a certain number of taxpayers 


MUNICIPAL CORPORATIONS 


85 9 ans 


and citizens of the. vicinity for the estoplichavnt 
of the business.1° 

Discrimination.11 Municipal regulations dealing 
with laundries must not be discriminatory ;!? for in- 
stance, the corporation cannot deny privileges to 
laundrymen allowed to similar operators of 
machinery.1? But the corporation may classify 
laundries on a natural and reasonable basis.14 A 
laundry regulation exempting domestic laundries 
from its operation is not discriminatory.’ 

The opening and closing hours of laundries may, 

within reasonable limits, be regulated.1® A laundry 
has been held not to be a factory’? or a commercial 
business’ within a regulation relating to the closing 
hours of such business. 
_ Inspection. In the exercise of the power to regu- 
late laundries municipal corporations may provide | 
for their inspection!® and require a fee to cover the 
cost of such inspection;?° but the amount of the 
fee must be reasonable.*+ 

[§ 493] 77. Lewdness.??_ In the absence of grant 
of power, following the general rule,?* it is held 
that municipal corporations have no power to sup- 
press acts in the nature of: lewdness.?4 It has been 
held that the power to suppress or restrain bawdy- 
houses or other disorderly houses and to punish 


the keepers thereof does not authorize an ordinance 


making it an offense to resort to a house of ill 
fame for lewdness;?° and that the power to punish 
lewd conduct, on the street or other public places 
does not authorize a municipal ordinance against 
walking, riding, standing, or conversing in any ‘pub- 
lie place within the corporate limits with a lewd 
woman.?¢ | 

[§ 494] 78. Life Guards. The municipal corpora- 
tions may provide for the appointment of life 
guards to patrol the beach and to protect life, as 
a legitimate exercise of municipal police power.” 


90. Shurman v. Atlanta, 148 Ga. 


1, 95 SE 698. 
91. Shurman v. Atlanta, supra. 
92. Shurman v. Atlanta, supra. 
93. Shurman vy. Atlanta, supra. 


94. Grossman v. Indianapolis, 173 
Ind. 157, 88 NE 945, 89 NE 862. 

95. Sacks v. Lege, 219 Till, A. 144; 
Knack v. Velick Scrap Iron, etc., Co., 
219 Mich. 573, 189 NW 54. 

96. Shreveport v. Sehultz, 154 La, 
899, 98 S 411; Bx p. Goldburg, 82 Tex. 
Cr. 475, 200 Sw 386. 

[a] "Regulations held 
sonable.—Shurman v. Atlanta, 
Ga. 1, 95 SE 698. 

Reasonableness of regulations gen- 
erally see supra § 229. 

97. See Nuisances. 

98. Peo. v. Busse, 240 I11. 
88 NE 831. 

99. Peo. v. Busse, supra. 

“Tt is conceded that a junk store 
is not a nuisance per se. Such a 
store may be so conducted as that it 
will not be more offensive to the 
physical senses than many other 
stores where commodities of like bulk 
are handled and dealt in which have 
not received the unfavorable atten- 
tion of the lawmaker. It is, of course, 
true that if a junk store is conducted 
in such a manner as to be a nuisance 
it may be absolutely prohibited by an 
ordinance passed under the power 
given to declare and abate nuisances, 
but that is because it is a nuisance 
and not because it is a junk store. 
This ordinance makes no distinction 
between a junk store conducted in an 
unobjectionable manner and one that 
is conducted in such a way as to be 
an intolerable nuisance. The ordi- 
nance is against all juuk stores, and 
the council does not have the power 
to declare a junk store to be a nui- 


not unrea- 
148 


338, 346, 


sance if it is entirely clear that it is 
not a nuisance.’ Peo, v. Busse, supra. 
1..+ Peo. vy... Busse, supra. 

2. Regulation of businesses gen- 
erally see supra § 407. 

8. Cal.—Sam Kee v. Wilde, 41 Cal. 
A. 528,183 (°P 163: In re San Chung: 
I Cali Ae'512)) 1:052 609. 

Ill.—Moy v. Chicago, 309 Ill. 242, 
140 NE 845. 

La.—New Orleans v. Hop Lee, 104 
La. 601, 29'S 214. 

Minn.—State v. Dirnberger, 152 
Minn. 44, 187 NW 972. 

Oh.—Yee Bow v. Cleveland, 99 Oh. 
St. 269, 124 NH 182, 12 ALR 1424. 

Okl.—Walcher 'v. Norman First 
Presb. Church, 76 Okl,. 9, 184° P 106, 
6 ALR 1593. 

Philippine.—K wong Sing v. Manila, 
41 Philippine 103. 

4. Moy v. Chicago, 309 Ill. 242, 
140 NE 845, 

Lhicehsifig laundries generally see 
Licenses § 75 

be (Exp: Sing Lee, 96 Cal. 354, 31 
P 245, 31 AmSR 218, 24 LRA 195; 
Glover v..Sam Kee, 20 B. C. 219, 22 
CanCrCas 297, 27. WestLR 886, 5 
WestWkly 1276. 

Scope of powers generally 
supra § 185. 

6. Shreveport v. Robinson, 51 La. 
Ann, 1314, 26 S 277; In re Song Lee, 
5 Terr. L. 466. 

Reasonableness of regulations gen- 
erally see supra § 229. 

7. Soon Hing’ v. Crowley, 113 U. 
S. 708, 5 SCt 730, 28 LL. ed. 1145; 
Barbier vy. Connolly, BEES W a Bator 5 
SCt 857, 28 L. ed. 923; Walcher |v. 
Norman First Presb. Church, 76 Okl, 
9, 184 P 106, 6 ALR 1593. 

[a] In California, under the con- 
stitution which provides that any city 
may make such local, police, sanitary, 


see 


and other regulations as are not in 
conflict with general laws, a city may 
prohibit the conduct of the business 
of a public laundry or washhouse in 
the city except within certain pre- 
scribed limits. In re Hang Kie, 69 
Cals Teo S Om 327. 

8 Walcher v. Norman 
Presb. Church, 76 Okl. 9, 184 P 106, 
6 ALR 1593. 

9. ‘In re Yick Wo, 68 Cal. 294, 9 
P 139, 58 AmR 12; Hx p. White, 67 
Cal. 102, (ihe Shed hohe 

10. In re Quong Woo, 13 Fed. 229, 
T Sawy. 526. 


First 


11. Generally see supra § 231. 
12. Shreveport v. Robinson, 51 La. 
Ann. 13814, 26 S 277. 


13. Shreveport v. Robinson, supra, 

14. Yee Bow v. Cleveland, 99 Oh. 
St. 269; 124 NE 132, 12 ALR 1424, 

15. Moy v. Chicago, 309° Ill, 2427 
140 NE 845. 

16. Soon Hing y. Crowley, 113 U. 
S703, 05.SCt 730; 28). ed. tid. 


17.) Rex sv. (Chow “Chin, GB), 
[1920] 2 WestWkly 997. 
18. Rex v. Wah Kee, (Alta.) 55 


DomLR 695, 35 CanCrCas 101, [1920] 
3 WestWkly 656. 

19. New Orleans v. Hop Lee, 104 
La. 601, 29 S 214. 

20. New Orleans v. Hop Lee, supra. 


21. In re Blois, 179 Cal. 391, 176 
P 449, : 

22. Generally see Lewdness 36 C. 
J. p 10384. 

23. See supra § 185. 


24. State v. Hammond, 40 Minn, 
43, 41 NW 248. 

25. Ogden City v. McLaughlin, 5 
Utah, 387416 Pi2d: 

26. Cady v. Barnesville, 4 Oh. Dec, 
(Reprint) 396, 2 ClevLRep 100. 

5 McCorkle v. Ocean City, 19 N. 
J. L. 465, 75 A 154. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 495-500] 


[§ 495] 79. Livery Stables.2° The regulation and 
control of livery stables by municipal corporations 
is dealt with under another title in this work.?® 

[§ 496] 80. Loitering.®*° In the absence of express 
grant of power, following the general rule,?! loiter- 
ing or wandering about the streets is not punish- 


able by municipal corporations.*? 


expressly conferred or necessarily implied municipal 
corporations may prohibit idling; loitering, or loaf- 
ing upon the streets;**, and to warrant a convic- 
tion under such a regulation it is not necessary 
to prove that accused is without property or means 


of support.** Under the power to 


of sidewalks, streets, and other public places,*> a 
municipal corporation may require hucksters and 


peddlers not to loiter in any one 


than it is necessary to sell their merchandise.*® 
[§ 497] 81. Lotteries. The power of municipal 
corporations to suppress ‘lotteries has already been 


discussed in this work.*? 
[§ 498] 82. Lumberyards.** 


28. Regulation SS Poe 
Private see infra § 4 
Public see pater ig and Garage 

Keepers §§ 4-8. 

29. See Livery-Stable and Garage 
Keepers §§ 4-8, 

Regulation of private stables see 
infra § 574. 

30. Disorderly conduct generally 
see supra § 424. 

31. See supra § 185. 

32. In re Howard, 15 Oh. Cir. Ct. 
Neils) h71, 338" Oh? (Cire Ct. - 634: 

Vagrancy see infra § 595. 

33. Taylor v. Sandersville, 118 Ga. 
63, 44 SE 845. 

34. Taylor v. Sandersville, 

35. See infra XVIII in 44 C. 

36. Shreveport v. Dantes, 118 La. 
113, 42 S 716, 8 LRANS 304. 

37. See Lotteries § 32. 

38. Regulation of businesses gen- 
erally see supra § 407. 

39. In re Montgomery, 163 Cal. 
457, 125 P 1070, AnnCasi914A 130; 
State v. Rosenstein, 148 Minn. 127, 
181 NW 107; Turner v. New Bern, 187 
N. C. 541, 122 SE 469. 

[a] Reason for rule—‘It cannot 
seriously be doubted that the matter 
of the location, and to an extent the 
condition and care of lumber-yards, 
where large quantities of lumber and 
building material are accumulated in 
piles and tiers of piles, are matters 
proper for appropriate police regula- 
tion and control. The location of 
such yards may, even though prop- 
erly cared for by the owner, become 
a fire menace and a source of danger 
to and destruction of surrounding 
property, a rendezvous for thieves 
and other violators of the law, and 
their location at least should be with- 
in control of the proper municipal 
authorities of every city and village 
having a population and built up dis- 
trict sufficiently large to render them 
or their use a menace to public order 
and safety.” State v. Rosenstein, 


supra. 
Ji 


148 Minn, 127, 130, 181 NW 107. 


{ 


[b] The enlargement of an exist- 
yard, subsequent to the enact- 
ment of the regulation, constitutes a 
violation of the regulation. State v. 
Rosenstein, 148 Minn, 127, 181 NW 
107. 

40. State v. Rosenstein, supra. 

41. Ashes see supra § 342. 

Garbage see supra § 457. 

42. Landberg v. Chicago, 237 Ill. 
112, 86 NE 638, 127 AmSR 319, 21 
LRANS 830. s 

43. Landberg v. Chicago, supra; 
Kenny v. New York Health Dept., 
11/4. Mise. 692, 180 NYS 849 [aff 200 
Am. Diy. 870 mem, 192 NYS 932 


F) 


The location and 
operation of lumberyards within the municipal 
limits may be a subject of municipal regulation.*® 
The consent of the municipal council may be re- 
quired as a condition precedent to their operation.*° 
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[§ 499] 83. Manure.*! The collection,*? shipping,** 
of manure 
though legitimate,*® may be injurious to the publie 
health,*® and may therefore be the proper subject: 
for municipal regulation.47 


‘and sale‘ 


the corporation 
But under power 
ness.48 


regulate the use 


place any longer 
tion.>t 


[43 C.J.] 391, 
is a business which, al- 


It has been held that 
has no power to grant the ex- 


clusive privilege to engage in the manure busi- 


[§ 500] 84. Markets and Market Places*®9—a, In 
General. The public sale of articles of food has 
been the subject of police regulation and control 
from the early days of the common law.®° The right 
to conduct such sales, or to open a place where 
sales might be conducted by others, was treated 
in England as a franchise held under the king, 
to be supported by express grant or by prescrip- 
In the United States the right to estab- 
lish and regulate markets is an exercise of the 
police power of the states.°? 


And the right to open 


and conduct a market is usually derived from the 


ket is kept.5* 


appropriate 
mem (aff 235 N. Y. 578 mem, 139 NE 
741 mem) ]. 


44. Landberg v. Chicago, 237 In. 
112, 86 NE 638, 127 AmSR 319, 21 
LRANS 830. 

45. Landberg v. Chicago, supra. 

46. Landberg v. Chicago, supra. 

47. Landberg v. Chicago, supra; 
Kenny v. New York Health Dept., 110 
Mise. 692, 180 NYS 849 [aff 200 App. 
Div. 870 mem, 192 NYS 932 mem [aff 
235 N: Y. 578 mem, 139° NE 741 


mem) ]. 

{a] Construction.—The provision 
that ‘“‘the keeper of any livery or 
other stable shall keep the stable and 
stable-yard clean, and shall not per- 
mit, between the first day of June 
and the first day of November, more 
than two cart-loads of manure to 
accumulate in or near the same at 
any one time” relates only to stable 
and stable yards, and gives no right 
to deposit manure in alleys. Peo. v. 
Bennett, 83- Mich. 457, 47 NW 250. 

4s. Landberg v. Chicago, 237 Ill. 
112, 86 NE 638, 127 AmSR 319, 21 
LRANS 830. 

Privileges generally see supra § 


449 
“Market” defined sce 38 C. J. p 


49. 
1258. 

Food and drinks 
supra §§ 445-448. 

Regulation of businesses! generally 
see supra § 407 

50. Strickland v. Pennsylvania R. 
Co., 154 Pa. 348, 26 A 4381, 21 LRA 


generally see 


224. 
51. Strickland v. Pennsylvania R. 
Co., supra 


52. Jacksonville v. Ledwith, 26 
Fla. 163, 7 -S 885, 23 AmSR “558, 9 
LRA 69; Petz v. Detroit, 95 Mich. 169, 
54 NW 644; Strickland v. Pennsyl- 
vania R. Co., 154 Pa. 348, 26 A 431, 
21 LRA 224. 

53. Strickland v. Pennsylvania R. 


‘Col; aga gr 

54. S.—Natal v. Louisiana, 139 
eS. 624, 11 SCt 636, 35 L: ed. 288 
[aff 39 La. Ann, 439, 1 'S 923]. 

Ala.—Ex p. Byrd, 84 Ala. 17, 4 S 
897, 5 AmSR 328. 

Fla.—Jacksonville v. Ledwith, 26 
Fla, 163, 7 S 885, 238 AmSR 558, 9 
LRA 69. 

Iowa.—State v. Smith, 123 Iowa 
654, 96 NW 899; Miller v. Webster 
City, 94 Iowa 162, 62 NW 648. 

Ky.—Bowling Green v. Carson, 10 
Bush 64. 

La.—St. Martinville °v. Dugas, 158 
La. 262, 103 S 761; State v. Garibaldi, 
44 La. Ann. 809, 11 S 36; Cougot v. 
New Orleans, 16 La. Ann, 21; First 
Municipality v. Cutting, 4 La, Ann. 


municipal corporation within whose limits the mar- 
The police power of the states to 
establish and regulate markets may be delegated 
to municipal corporations®+ and is a particularly 
subject for municipal regulation.®® 


335; 
McG. 

Md.—State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 345. 


Pare age v. New Orleans, 1 


Mass.—-Spaulding v. Lowell, 23 
ieker CLs 
Mich.—Petz v. Detroit, 95 Mich. 


Net 54 NW 644. 
Y.—St. John v. New York, 13 
N. . ‘Super 315, 13 HowPr 527. 

N. C.—State v. Pendergrass, 106 N. 
C. 664, 10 SE 102. 

Oh.—Fenton y. Cheseldine, 11 Oh. 
Dec. (Reprint) 649, 28 CincLBul 2238. 

Pa.—Easton City v. Messinger, 42 
Pa. Co. 658. 

[a] “As early as the Act of 1796, 
Chapter 68, the Mayor and City 
Council of Baltimore was given the 
power ‘to erect and regulate mar- 
kets.’”’ State v. Burkett, 119 Md. 609, 
617, 87 A 514, AnnCas1914D 345 [quot. 


Fonte v. Fisher, 138 Md. 663, 114 
A703]. 
[b} Destruction of long-estab- 


lished business.—The legislature has 
the power to delegate to a municipal 
corporation the power to establish 
public markets, and to confine the 
sale of commodities, which, in con- 
sideration of public health, require 
police inspection and supervision, to 
such markets, even if a result of the 
exercise of this power should be the 
destruction of an existing and long- 
established business, Ex p. Byrd, 84 

red 17, 4 S 397, 5 AmSR B28. 
Ky.—Potter v. Bell) 125 Ky. 

ose 101 Sw 297, 30 Kyl 13144. 
La.—St. Martinville v. Dugas, 158 


| La. 262, 103 S 761. 


Md.—Fonte v. Fisher, 138 Md. 663, 
114 A 703. 

N. C.—State v. Perry, 151 N. C. 
661, 65 SH 915, 184 AmSR 1002. 

Pa.—Wartman v. Philadelphia, 33 
Pa. ‘202; York City v. Hatterer, 48 Pa. 
Super. 216; Harrisburg v. Strock, 29 
Pa. Dist. 1126; Sunbury Borough v. 
Rockefeller, 19 Pa. Dist. 914; Mead- 
ville v. Miller, 14 Pa. Dist. 27; Easton 
City v. Messinger, 42 Pa. Co. 658. 


Tex.—Bruce v. Gainesville, (Civ. 
A.) 183 SW 41. 

[a] “The leading case... [is] 
Wartman v. Philadelphia, 33 Pa. 
202.” Waston City v. Messinger, 42 
Pa. Co. 658, 661. 

[b] Reason for, and discussion of, 


rule.—‘The necessity of a public 
market, where the producers and con- 
sumers of fresh provisions can be 
brought together at stated times for 
the purchase and sale of those com- 
modities, is very apparent. There is 
nothing which more imperatively re- 
quires the constant supervision of 


392 (43°C! S.J 


This power may be exercised either under statutory 
or charter provisions relating expressly to the estab- 
lishment and regulation of markets,°® or the vend- 
ing of meat and other commodities usually sold at 
such places,®” or under the general police powers 
ordinarily possessed by municipal corporations.°*® | 
The power may be exercised whether the market 
is carried on by a corporation,®® an unincorporated 
association,®©° or even a private individual.®t 
in judging the reasonableness of such regulations 
the court will not look closely into mere matters 
of judgment where there may be a reasonable dif- 
ference of opinion,®? and will not interfere with 
the exercise of the diseretion granted to the mu- 
nicipal corporation upon the ground of unreason- 
ableness except in a clear case,®* regulations relat- 
ing to markets must be reasonable,** 


arbitrary®> or discriminatory.®® 

some authority which can regulate 
and control it; ...-It can never be 
so well placed, as when it is put into 
the hands of the corporate officers 
who represent the people imme- 
diately interested. A municipal cor- 
poration, comprising a town of any 
considerable magnitude, without a 
public market subject to the regula- 
tion of its own local authorities, 
would be an anomaly which at pres- 
ent has no existence among us. The 
state might undoubtedly withhold 
from a town or a city the right to 
regulate its markets, but to do so 
would be an act of mere tyranny, 
and a gross violation of the principle 
universally conceded to be just, that 
every community, whether large or 
small, should be permitted to control, 
in their own way, all those things 
which concern nobody but them- 
selves. The daily supply of food to 
the people of a city is emphatically 
their own affair. It is true, that the 
persons who bring provisions to the 
market have also a sort of interest 
in it, but not such:an interest as 
entitles them to a voice in its regula- 
tion. The laws of a market (I am 
now using the word in its larger 
sense) are always made by the per- 
sons who reside at the place, and that 


whether they be buyers or sellers. It 
is, therefore, the common, law of 
Pennsylvania, that every municipal 


corporation which has power to make 
by-laws and establish ordinances to 
promote the general welfare, and 
preserve the peace of a town or city, 
may fix the time or places of holding 
public markets for the sale of food, 
and make such other regulations con- 
cerning them as may conduce to the 
public interest.” Wartman v. Phila- 
delphia, 33 Pa. 202, 209 [quot York 
City v. Hatterer, 48 Pa. Super. 216, 
221 (quot Harrisburg v. Strock, 29 
Pare Dist. 1126. 1123)) 7. 

56. FEla.—Jacksonville v, Ledwith, 
26 Fla. 168, 7 S 885, 28 AmSR 558, 9 
LRA 69. 

Ky.—Potter v. Bell, 125 Ky. 288, 
101 SW 297, 30 KyL 13814. 


La.—St. Martinville v. Dugas, 158 
Wa. 202, 208 3S eee Morano v. New 
Orleans, 2 La. 217. 

N. C.—State v. Perry, lb IN ey 
661, 65 SE 915, 134 AmSR 1002. 

Oh.—Gall v. Cincinnati, 18 Oh. St. 


563. 

Pa.—Wartman v. Philadelphia, 33 
Pa. 202; Philadelphia v. Davis, 6 
Watts & S. 269; Central Market Co. 
v. Erie, 44 Pa. Super, 191. 

Tex.—Altgelt v. Gerbic, (Civ. A.) 

B.—Steeves v. Moncton, 42 N. B. 


149 ie 233. 
N. 
465, 17 DomLR 560. 


a Ont.—In re SME a0) Ui Con Cbs: 
57. Jacksonville v. Ledwith, 26 
Fla. 163, 7-S 885, 28 AmSR 558, 9 


LRA 69; York City v. Hatterer, 48 Pa. 
Super. 216; Harrisburg v. Strock, 29 
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pality.®® 


While 


and not Prohibition. 


The regulation 


Pa, Dist. 1126. 

58. U. S.—New Orleans v. Morris, 
LR Sassy ino.  10182,1938 “Woods 
103. 

Ky.—Bowling Green vy. Carson, 10 
Bush 64. 

La.Baton Rouge v. Sanchez, 161 
La. 320, 108 S 552; State v. Davidson, 
50 La. Ann. 1297, 24 S°324, 69 AmSR 
478; First Municipality v. Cutting, 4 
La. Ann. 335. 

N. Y.—Buffalo v. Hill, 79 App. Div. 
402, 79 NYS 449. 

N. C.—Hutchins v. Durham, 118 N. 
C. 457, 24 SE 723, 32 LRA 706. 

Pa.—Wartman v. Philadelphia, 33 
Pa, 202; York City v. Hatterer, 48 Pa. 
Super. 216; Sunbury Borough  v. 
Rockefeller, 19 Pa. Dist. 914; Mead- 
ville y. Miller, 14 Pa. Dist. 27; Easton 
City v. Messinger, 42 Pa. Co. 658. 

Tex.—Bruce v. Gainesville, (Civ. 
A.) 183 SW 41. 

[a] “It is the common law of 
Pennsylvania that every municipal 
corporation, having the power to 
make ordinances to promote the gen- 
eral welfare, may establish public 
markets for the sale of food and 
make such other regulations concern- 
ing them that may conduce to the 
public interest.” Haston City v. Mes- 
singer, 42 Pa. Co. 658, 661. 


59. Central Market Co.v. Erie, 44 
Pa. Super. 191. 

60. Central Market Co. v. Erie, 
supra. 

61. wo States va, Perryaa 51 NYICa661; 
65 SE 915, 1384 AmSR 1002; Central 
Market Co. v. Erie, 44 Pa. Super. 
OM. 

62. See cases infra note 63. 

63. Miller v. Webster City, 94 
Iowa 162, 62 NW 648; St. Louis v. 


Weber, 44 Mo. 547; Buffalo v. Hill, 79 
App, Div. 402, T9 «NYS 449. 

64. Fla.—Jacksonville v. Ledwith, 
26. Fla. 163,°7 S 885, 23 AmSR 558, 
9 LRA 69 


Ill.—Bloomingdale v. Wahl, 46 Tll. 
489; Caldwell vy. Alton, 38 Ill. 416, 
75 AmD 282. 

Iowa.—Burlington v. Dankwardt, 


73 Iowa 170, 34 NW 804. 

La.—State vy. Sarradat, 46 La. Ann. 
700, 15 S 87, 24 LRA 584; State v. 
Blaser, 36 La. Ann. 363. 

Mich.—Hughes v. Recorder’s Ct., 
75 Mich. 574, 42 NW 984, 13 AmSR 
475, 4 LRA 868 [dist Peo. v. Keir, 
78 Mich. 98, 48 NW 1039]. 

Minn.—St. Paul v. Laidler, 2 
159, 72 AmD 89. 


Minn, 
Bae eine emnan v. Weidman, 57 Mo: A. 

C 

Rochester, 5 

Cow. 462. 

N. C.—State v. Pendergrass, 

Pa.—Central Market Co. v. Erie, 
44 Pa. Super. 191; Sunbury Borough 
soe Borough vy. Hoagland, 3 Pa, Co. 


N. Y.—Dunham y. 
106 

N. C. 664, 10 SH 102. 
v. Rockefeller, 19 Pa. Dist. 914; Mil- 
Tenn.—Nashville vy. Hager, 5 Tenn. 


must have its foundation on public necessity ;°? it 
must have some rational tendency to promote the 
public health, safety, and welfare of the munici- 
The right to establish and regulate pub- 
lie markets cannot be used to create a monopoly 
of the right to sell,®® or so as to deny the right 
of consumers and producers of market supplies to 
deal with each other directly.” 
by statute must be exercised’ in the manner pre- 
seribed therein.”+ 
regulation of markets is invalid if\in conflict with 
a valid statutory provision,’? and a statute expressly 
limiting the powers of municipal authorities in re- 
gard to markets is not repealed by a general statute 
authorizing them to enact all ordinances necessary 
for the general welfare of the municipality." 

The power to regulate markets does 
not include the power to prohibit."4 


The power granted 


Any ordinance relating to the 


Civ. Al 192. 

Ont:—In re Snell, 30 U. C. Q. B. 
81; Tn=relyMeleany 2750.6." Qi 1B 
603; Matter of Fennell, 24° 19C. Qs, Be 
3 

[a] Use of telephone.—While the 
city council has broad discretion in 
controlling public markets, it has no 
right to prevent the lessee-of a stall 
in such a market from employing 
telephonic ‘services for his account, 
provided the rights of others are not 
affected and legitimate ordinances of 
the municipality are not violated. 
Sone v. Monroe, 116 La. 643, 40 S 

6. 

[b] Regulation held unreasonable. 
—An ordinance, providing that it 
shall be unlawful to purchase or sell 
provisions within or about the mar- 
ket place ‘for the purpose of selling 
the same,’ iS unreasonable and in- 
valid. Central Market Co. vy. Erie, 
44 Pa. Super. 191. 

Reasonableness of regulations gen- 
erally see supra § 229. 

65. Nashville v. Hager, 
Civ. A. 192. 

66. Kraft v. Cincinnati, 6 OhS&CP 
8,.3 OhNP 195; Nashville v. Hager, 
5. Tenn: Civ. A, 192. 

67. Central Market Co. v. Erie, 44 
Pa. Super. 191. 

68. Central Market Co. 
supra. 

Object of regulation generally see 
supra § 228. 

69. Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 23 AmSR 558, 9 
75 Mich. 


LRA 69. 
ee 42 NW 984, 138 AmSR 475, 4 LRA 


5 Tenn. 


v. Erie, 


70. Hughes v. Detroit, 


71. Jacksonville v. Ledwith, 26 
Fla* 163, 7 S 885, 283 AmSR 558, 9 
LRA 69. 


Method of exercise of power gen- 
erally see supra § 248 et seq. 

72. Haywood v. Savannah, 12 Ga. 
104; Mays v. Cincinnati, 1 Oh. St. 
268; Matter of Fennell, 24 U. C. Q. B. 


38. 

Conflict between statute and mu- 
oa regulation generally see supra 
ah Gy Ga. 

74. Bollander v. Ottawa, 30 Ont. 7 
[app dism 27 Ont, A. 335]. 

[a] During certain hours.—An act 
empowering a city to pass an ordi- 
nance to establish markets, ete., and 
to restrain and prohibit “during mar- 
ket hours” the sale at any other 
place, of meats, vegetables, etc, ex- 
cept by regular licensed dealers, etc., 
does not authorize a general prohibi- 
tion by ordinance of vegetables and 
farm products, except by licensed 
vendors, but authorizes such prohibi- 
tion during market hours only. State 
v. St. Paul Municipal Ct., 32 Minn. 
329, 20 NW 248. 
pee rontbition generally see supra § 


Haywood v. Savannah, 12 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 500-503] 


Duty to maintain. Municipal corporations are not 
duty bound to maintain markets’® and may dis- 
continue use of property as such.7% 

Construction of power. The power conferred 
upon a municipal corporation to establish and con- 
trol markets is, as a rule, to be liberally con- 
strued, unless such a construction will tend to pro- 
duce a monopoly in favor of private individuals.” 

Surrender of power. The municipal police power 
over markets cannot be surrendered.‘? 4 

[§ 501] b. Delegation of Power.”® In the absence 
of express authorization from the state or power 
necessarily implied from that granted, the disere- 
tionary power to control and regulate markets must 
be exercised by the municipal governing body and 
eannot be delegated to any board or official;7® it 
must be exercised by the board or official on whom 
the power has been conferred.*° Under delegated 
authority municipal corporations may provide that 
certain markets shall be established and operated 
subject to the regulations adopted by designated 
boards or officials.8t The fixing of rent of mar- 
ket stores has been held to be an administrative 
function®? which may be delegated to designated 
officials or boards.8? 

[§ 502] c. Location; Abandonment and Removal 
—(1) In General. In the absence of any restriction 
as to place,** the right to establish a market in- 
cludes the right to fix its location;*® to shift that 

75. Marshall v. Meridian, 103 Miss.| 9 LRA 69. 

206, 60 S 135 


76. See infra § 504. 
77. State v. Gisch, 31 La. Ann. 544; 


54 NW 644. 
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Mich.—Petz vy. Detroit, 95 Mich. 169, 
Oh.—Ga]l v. Cincinnati, 


[43 C.J.] 393 


location from place to place when the convenience 
or the necessity of the people requires it;°* and to 
abolish a previously existing market and establish 
another in a different locality within the municipal 
boundaries.8? The fact that the site was acquired 
for market purposes is immaterial.88 But a mu- 
nicipal corporation should not abolish a duly author- 
ized and existing public market which is the only 
one within the municipal boundaries.®® 

[§ 503] (2) On Streets. The power to establish 
markets will not authorize a municipal corporation 
to erect permanent market buildings on a publie 
street so as to create a nuisance by obstructing 
traffic or injuring abutting owners;°° and it is im- 
material in such case that the proposed site is 
already used as a market.®! The right to build a 
market house in a street may be acquired as against 
a property owner by express grant from him‘? or 
by adverse possession.®*? On the question whether 
municipal corporations may or may not authorize 
the use of publie streets for the purpose of hold- 
ing markets there seems to be a conflict of opin- 
ion. Some eases have sustained. the power of the 
corporation to do so.®% Other cases have denied 
the existence of the power.®® The conflict has been 
explained by distinguishing cases where the abut- 
ting owner owned the fee to the street and where 
he did not.°* If the abutting owner owns the 
fee, it is held that a municipal corporation cannot 


| troit, 71 Mich. 92, 38 NW 714]; Gall 
v. Cincinnati, 18 Oh. St.. 563; Wart- 
man yv. Philadelphia, 33 Pa. 202. 


#38 Oh. FSt. [a] The rights of tenants of stalls 


Ex p. Canto, 21 Tex. A. 61,17 SW 609, 
57 AmR 609. 

Construction of powers generally 
see supra § 191. 


7714. Jacksonville v. Ledwith, 26 
Mla. 163,. 7.8) 885, 238 AmSR 558, 9 
LRA 69; Newson v. Galveston, 76 


Tex. 559, 18 SW 368, 7 LRA. 797. 
Surrender of power generally see 
supra § 213. 
78. Delegation of powers gener- 
ally see supra § 237. 


79. D. C.—Washington Market Co. 
v. District of Columbia, 6 App. 34 
fates LZ Ue pa SOL; SL9 SC 1218, 543 


L. ed. 478]. 


Fla.—Jacksonville._ v. Ledwith, 26 


Fla. 163; 7 S 885, 23 AmSR 558, 9 
LRA 69. 

La.—State v. Garibaldi, 44 La. Ann. 
809, 11 S 386. 


Mass.—Com. v. Clay, 224 Mass. 271, 
112 NE 867. 

Mich.—Gale v. Kalamazoo, 23 Mich. 
344, 9 AmR 80. 

N. J.—State v. Paterson, 34 N. J. 
L. 168. 

[a] Rule applied.—Where by stat- 
ute the mayor and aldermen of the 
city are empowered and required to 
select the sites and plans for public 
markets, and to choose the architect, 
they cannot delegate this power tc 


others. State v. Paterson, 34 N. J. L. 
163. F 
80. Sorgen v. Prendergast, 68 Misc. 


189, 123 NYS 765 [aff 139 App. Div. 
929° mem, 124 NYS 1130 mem ]; and 
cases supra note 79. 

81. Baton Rouge v. Sanchez, 161 
La. 320, 108 S 552. 

82. Baltimore v. Wollman, 123 Md. 
310, 91_A 339. 

83. Baltimore v. Wollman, supra; 
Hinrichs, Ine. v. New York, 121 Mise. 
592, 201 NYS 377 [aff 212 App. Div. 
816 mem, 209 NYS 836 mem (aff 242 
N. Y. 527 mem, 152 NE 413 mem) ]. 

84. Rex v. Cotterill, 1B. & Ald. 67, 
106 Reprint 25, 2 Chit. 487, 18 BCL 


750. 

85. Strickland v. Pennsylvania R. 
Co., 154 Pa. 348, 26 A 4381, 2t LRA 
224. 


On streets see infra § 503. 
86. Fla. Jacksonville y. Ledwith, 
26 Fla. 163, 7 S 885, 28 AmSR 558, 


563. 

Pa.—Strickland v. Pennsylvania R. 
Co.,.154 Pa. 348, 26 A 431, 21 LRA 
ee Wartman yv. Philadelphia, 33 Pa. 
202. 

Eng.—Rex v. Cotterill, 1 B. & Ald. 
67, 106 Reprint 25, 2 Chit. 487, 18 
ECL 750. 

N. B.—Steeves v. Moncton; 42 N. B. 
465, 17 DomLR 560. 

[a] Discussion of rule.—‘‘Assume 
for the purpose of argument, that 
after a building has been erected and 
the market established in it the trade 
earried the population to another 
part of the city at a distance from 
where the market was first estab- 
lished, it could scarcely be success- 
fully contended that the city could 
not remove the market to a more 
convenient place. In other words, it 
seems to me that the legislature in 
providing or authorizing the city to 
continue the market, had no reference 
to the locality in which it was situ- 
ate; it simply gave it authority to 
continue the market, and if one mar- 
ket was not sufficient it gave au- 
thority to purchase land and build 
another or others. To sustain the 
contention put forward by the plain- 
tiffs it would be necessary to hold 
that if the market building had not 
been burned down the market would 
always have had to be continued 
there by the city, although the cir- 
cumstances were such that it was 
much more in the interests of the 
whole city that it should be moved 
to some more convenient and better 
place, and the only way the city 
could get relief would be by building 
another one. It is admitted on be- 
half of the plaintiffs that thé city 
could build other markets, but it is 
contended that they cannot build a 
building for a market in any other 
place than the place where the mar- 
ket originally stood, except as an ad- 
ditional market to that market. I 
cannot think that that contention can 
prevail.” Steeves vy. Moncton, 42 N. 
B. 465, 471, 17 DomLR 560. 

87. Jacksonville v. Ledwith, 26 
Milas 63 7 S 885; 23 <AmSR! 558) 9 
LRA 69; Petz v. Detroit, 95 Mich. 
169, 54 NW 644 [dist Taggart v. De- 


in a market are subject to the muni- 
cipality’s right of removal. Petz v. 
Detroit, 95 Mich. 169, 54 NW 644. 

[b] A statute which authorizes an 
enlargement or extension of an exist- 
ing market is merely permissive and 
not obligatory, and does not prevent 


the abandonment of the market and 
the establishment of a different mar- 
ket elsewhere. Wartman y. Philadel- 
phia, 33 Pa. 202. 
z 88. Gall v. Cincinnati, 18 Oh. St. 
63. 

89. Taggart v. Detroit, 71 Mich. 
92, 38 NW 714. 

90. Ala.—State v. Mobile, 5 Port. 
279, 30 AmD 564. 

Fla.—Lutterloh v. Cedar Keys, 15 
Fla. 306. 

Ga.—Savannah v. Wilson, 49 Ga, 
476; Columbus v. Jaques, 30 Ga. 506. 

Ind.—Richmond vy. Smith, 148 Ind. 
294, 47 NE 630. 

N. J.—Atwater v. Newark, 7 N. J. 
iva LG: 

Oh.—Hites v. Dayton, 8 Oh. Dec. 
(Reprint) 170, 6 CincLBul 142. 

Pa.—Wartman vy. Philadelphia, 33 
Pa. 202; Harrisburg’s App., 7 Pa. Cas. 
322, 10 A 787. 

91. Harrisburg’s App., supra. 

92. See Fenton v. Cheseldine, 11 
Oh. Dec. (Reprint) 649, 28 CinecLBul 


223; Wilder v. Cincinnati, 4 OhS&CP 
104, 4 OhNP 347. 
93. Cooper v. Detroit, 42 Mich. 


584, 4 NW 262. 

94. State v. Smith, 123 Iowa 654, 
96 NW. 899; State v. Burkett, 119 
Md. 609, 87 A 514, AnnCas1914D 345; 
Henkel vy. Detroit, 49 Mich. 249, 13 
NW 611, 43 AmR 464;' Denehey v. 
Harrisburg, 2 Pearson (Pa.) 330. 

95. Richmond v. Smith, 148 Ind. 
294, 47 NE 630; Schopp v. St. Louis, 
117 Mo. 131, 22 SW 898,.20 LRA 783; 
State vy. Liaverack, 34:°N. J. L. 201; 
McDonald v. Newark, 42 N. J. Hq. 
136, 7 A 855; Herrick vy. Cleveland, 
i Oh, (Cirs Ct. 14705 745 Ohs "Cir wee 
684; Wilder v. Cincinnati, 4 OhS&CP 
104, 1 OhNP 347; Pruden vy. Cincin- 
nati, 2 OhS&CP 200, 1 OhNP 340; 
Hites v. Dayton, 8 Oh. Dec. (Re- 
print) 170, 6 CincLBul 142. 

96. State v. Burkett, 119 Md. 609, 
622, 87 A 514, AnnCasi914D 345. 
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authorize the use of the street for market pur- 
poses without. compensation. On the other hand, 
if the owner of the abutting property does not own 
the fee, it is held that the authorization by a mu- 
nicipal corporation to use the streets for market 
purposes is not a taking of property without just 
compensation.®® 

[§ 504] d. Acquisition of Property; Rights 
Therein and Use Thereof. A municipal corpora- 
tion, under its power to establish and regulate mar- 
kets, may:purchase a suitable market site and erect 
the buildings required.9® The use of land by mu- 
nicipal corporations for a municipal market is for 
a proprietary purpose, and not for a governmental 
purpose.? Since: municipal corporations are not 
duty bound to maintain markets,? they may discon- 
tinue the use of property as sucht It is within 
the discretion of the council to modify and order 
the uses to which a market square may be put 
from time to time in the interest of the publie,® 
and in such interest it may utilize a market build- 
ing for short periods for other than purely market 
purposes. Where land is purchased under a stat- 
ute authorizing its acquisition for the purpose of 
a public market, the municipality, although acquir- 
ing the fee to such land, cannot permit its use for 
other than market purposes; but where a statute 
authorizes the construction of a market house and 
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grants to the municipality in fee certain lands 
on which it is constructed, but which are more 
than are necessary for such purpose, the remainder 
may, in the absence of any restriction in the grant, 
be used for other purposes;* and where a city 
purchases land in fee, the fact that it was intended 
and subsequently used for market purposes will 
not constitute a dedication.of the property for mar- 
ket purposes so as to prevent the municipality 
from removing the market to another locality and 
appropriating the old location toa different mu- 
nicipal use.® A municipality which voluntarily ac- 
cepts a partnership with an individual in the profits 
to be derived from a market house must accord to 
him the ordinary rights of a partner with regard 
to financial administration of property.’° 

A public market may be the object of individual 
ownership or lease, subject to municipal supervision 
and control.1+ 

Lease of market building. Power to build a mar- 
ket house includes power to lease a building for 
market purposes.'? 

[§ 505] e. Leases and Sales; Stalls and Privileges. 
The right to sell in public market stands or stalls 
is acquired by contract with the municipal or other 
authorities controlling the market.1? Municipal cor- 
porations have power to lease’* or sell*® stalls in 
public markets, or to prohibit the oceupaney of a 


? 


‘J 


aw 


“Judge Dillon, ins. ¢ . 
Munic. Corp... . after stating that 
the erection of a market house within 
the lines of a street which interferes 
with travel may be enjoined... 
says: ‘Similar principles have been 
applied to the holding of public mar- 
kets within the street, although no 
buildings were erected and people 
were simply permitted to sell from 
wagons and temporary stands. It 
has been held that such a use of the 
city streets without legislative au- 
thority is unlawful, and may be en- 
joined.’ In support of this statement 
in reference to holding markets 
within the street he cites the case of 
Richmond v. Smith, 148 Ind. 294,°47 
NE 630, and the case of McDonald 
v. Newark, 42 N. J. Eq. 136, 7 A 855, 
and then states: ‘But the contrary 
view was adopted in State v. Smith, 
123 Iowa 654, 96 NW 899, where the 
conclusion arrived at by the Court 
was that such a public market estab- 
lished by ordinance in a portion of 
a city street is not a nuisance per se, 
where it constitutes only a temporary 
or partial obstruction’ of the street.’ 
In the case of Richmond v. Smith, 
supra, Smith, the owner of the abut- 
ting property, owned the fee in the 
street, and in the case of McDonald 
v. Newark, supra, the Court cited 
and relied upon the case of State v. 
Laverack, 34 N. J. L. 201, in which 
the defendant’s title extended to the 
centre of the Street, and the Court 
held that the appropriation of the 
land for the purposes of a market 
was ‘an additional burthen upon it,’ 
and amounted to a taking of defend- 
ant’s land without compensation 
within the prohibition of the consti- 
tution of that State. In the, case at 
bar the plea does not allege that the 
title to Eutaw street was in the ap- 
pellee, and in this State it has been 
repeatedly held that where an abut- 
ting owner on a Street in Baltimore 
City does not own the bed of the 
street, the placing of an obstruction 
on the street is not a taking of his 
property within the meaning of the 
Constitution.” State v. Burkett, 
supra. 

Ownership of fee to streets see 
infra XVIII in 44 C. J. 

97. Richmond y. Smith, 148 Ind. 
294, 47 NE 630; State v. Laverack, 
34 N. J. L. 201; McDonald v. New- 


his work on| ark, 42 N. J. Ha. 136, 7 A 855. 


5 

98. State v. Burkett, 119 Md. 609, 
87 A 514, AnnCasi1914D 345. 

99. Fla—Jacksonville v. Ledwith, 
26 Fla. 1638, 7 S 885, 23 AmSR 558, 
9 LRA 69. ’ 

Tll.—Caldwell vy. Alton, 33 Ill. 416, 
75 AmD 282. Se 


Mass.—Spaulding 
Pick. 71: 

Mich.—Gale v. Kalamazoo, 23 Mich. 
344, 9 AmR 80. 

N. J.—State v. Paterson, 34 N. J. 
E163. 

N. Y.—Ketchum v. Buffalo, 14 N. Y. 
356 [aff 21 Barb, 294]; Peo. v. Low- 
ber, 28 Barb. 65, 7 AbbPr 158; St. 
John v. New York, 13 N. Y. Super. 
315, 18 HowPr 527. __ 

N. C.—Smith -v. Newbern, 70 N. C. 
14, 16 AmR 766. 

Oh.—Keck v. Cincinnati, 6 OhS&CP 
97, 37 CinecLBul 57; Fenton vy. Chesel- 
dine, 11 Oh, Dec. (Reprint) 649, 28 
CineLBul 228. 

Pa.—Wartman vy. Philadelphia, 33 
Pa. 202. 

{a] Under the mere power to 
“regulate” it seems that the corpora- 
tion has no power to purchase prop- 
erty to establish'a market, Ketchum 
v. Buffalo, 14 N. Y. 356 [aff 21 Barb. 
294] (dictum per Selden, J.). 

{b] Employment of architect.— 
The power to establish markets in- 
eludes the power to employ an archi- 
tect to prepare plans and specifica- 
tions. State v. Paterson, 34 N. J. L. 
168; Peterson v. New York, 17 N. Y. 
449, 

Acquisition of property generally 
see infra § 2081 et seq, 

- Matter of Harlem River, 127 
Misc. 710, 217 NYS 544, 

2. Matter of Harlem River, supra. 

3. See supra § 500. 

4 Marshall v. Meridian, 103 Miss. 
206,60 51385. See infra § 2089 et seq. 

+ Godden v. Toronto, 12 OntWR 
TOSi.% 

6. Godden v. Toronto, supra. 

7. Bird v. Grout, 106 App. Div. 159, 
94 NYS. 127 (a lease of such land 
by the municipal authorities for use 
as an abattoir or slaughterhouse is 
not a market purpose but an unau- 
thorized use which a taxpayer may 
prevent by injunction), 

8 Dugan v. Baltimore, 5 Gill & J. 
(Md.) 357. 

9. Gall v. Cincinnati, 18 Oh.- St. 


v. Lowell, 


563. 


10. New Orleans v. Guillotte, 12 
La. Ann. 818. 
[a] Construction of contract.— 


Where a public market was con- 
structed by a city on private prop- 
erty, under a contract with the owner, 
providing for a division of the rents 
and profits after the city had been 
reimbursed thereby for the cost of 
construction, the city was entitled to 
reimbursement from the rents and 
profits of the market building alone 
exclusive of any amounts received 
for stands and wagons in the adja- 
cent streets, before the owner of the 
land would be entitled to participate 
in such profits. Harney y. St. Louis, 
90 Mo. 214, 2 SW 271. 

11. Le Claire v. Davenport, 13 
Iowa 210 [overr Davenport v. Kelley, 
7 Iowa 102]; State v. Natal, 41 La. 
Ann. 887, 6 S 722; David v. New 
Orleans, 16 La. Ann. 404; New Or- 
leans v. Guillotte, 14 La. Ann. 875; 
David v. Municipality No. 2, 14 La. 
Ann, 872; Strickland v. Pennsylvania 
R. Co., 154 Pa. 348, 26 A 431, 21 LRA 
224; Palestine v. Barnes, 50 Tex. 538. 


12. Wade v..Newbern, 77 N. C. 460. 
; 13. Hatch v. Pendergast, 15 Md. 
51. 

{a] Payment of a license fee con- 


fers on the licensee the right to use 
a stand whether a license is obtained 
or not, but mere payment of rent 
for a stand without reference to the 
license fee does not vest title to the 


stand. Hatch v. Pendergast, 15 Md. 
251, 
14, Dubuque v. Miller, 11 Iowa 


588; Swayze v. Monroe, 116 La. 643, 
40 S 926; Fonte v. Fisher, 138 Md. 
663, 114 A 703; State v. Burkett, 119 
Md. 609, 87 A 514, AnnCas1914D 345; 
Wartman y. Philadelphia, 33 Pa. 202. 

[a] The leasing of stalls in a 
market is not a sale of real estate 
within the meaning of a provision 
in a city charter giving power to 
the city council to sell real estate 
only when authorized to do so by a 
majority of the legal voters of the 
city. Dubuque y. Miller, 11 Iowa 583. 

15. Fonte v.-Fisher, 138 Md. 663, 
114 A 703; State v. Burkett, 119 Md. 
609, 87 A 514, Ann'Cas1914D 345; Rose 
v. Baltimore, 51 Md. 256, 34 AmR 


307. : 
[a] Time for payment of purchase 


money.—Where a municipal by-law 
(ENE Se ah eS 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stall without procuring a lease.1® The precise rights 
of the occupant of a stall in the market will de- 
pend as a general rule upon the terms of the 
contract under which the stall is held.’ In gen- 
eral, the purchase of a stall in a public market, 
like the purchase of a pew in a church,'® does 
not confer upon the purchaser an absolute prop- 
erty, but a qualified right only.’® ‘ The right to sell 
at a stall or stand in a public market is to be 
exercised by the lessee thereof subject to all qualifi- 
cations and restrictions that the municipal corpora- 
tion may impose;° and this is so whether they are 
made part of the lease or contract or not.21 Such 
requirements or restrictions must be reasonable.?? 
His right is such a right of property as may be 
transferred.*® His right is limited in duration to 
the existence of the market.** The lessee of a 
market or its revenues also takes subject to the 
provisions. of existing ordinances,?> and the rights 
of the municipality to make necessary public im- 
provements.°° The lease of a market stall does 
not imply a contract on the part of the municipal- 
ity to protect the lessee against competition by 
unlicensed vendors,** nor does a lease of the rev- 
enues of an established market prevent the mu- 
nicipality from establishing another market and 
leasing it to a different person,?* or require it to 
protect the lessee against competition by unau- 
thorized private markets, unless the contract so 
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provides,2® or gives such lessee any right of action 
against a person maintaining a competing and un- 
authorized private market.8° A person in posses- 
sion of the stall under a verbal lease from the mar- 
ket master, although the latter had no authority 
to make it, is not a trespasser so as to authorize 
a forcible seizure and removal of his property,** 
nor can. the lessee and collector of market revenues 
summarily eject the occupant of a stall admitted 
by his predecessor in office who has tendered the 
required dues and conformed to the market regula- 
tions.®2 The occupant of a market stall who sells 
his rights to another is not bound in warranty to 
his vendee in case of an eviction or disturbance 
of the latter by the municipality itself,’* but would 
be liable only for his own acts which interfere with 
the enjoyment of what he sells.*4 : 

[§ 506] f. Permits and Licenses.*° Municipal 
corporations may require that permits or licenses 
be obtained for the privilege of occupying stands 
or stalls in a public market,** and they may require 
the payment of a reasonable amount as a license 
fee from those occupying stands or stalls in a pub- 
lic market,®? even under the general power of regu- 
lation and control,** unless restricted by statute.%? 
Charges for leenses or market privileges must, 
however, be reasonable*® and without~ discrimina- 
tion,*t and cannot be imposed as a means of rais- 
ing revenue ;*? but the requirement of a reasonable 


fixes no time for the payment of the 
purchase money of a market stall, 
this may be done by the conditions 
of the sale. Ex p. Mulligan, 7 N. B. 


583. 

16. State v. Leiber, 11 Iowa 407. 

17. See cases infra this note. 

[a] he intent governs. Collins 
v. Isaac Locke Co., (Mass.) 152 NE 
Bole : 

[b] Instrument construed as a 
lease.—Swayze v. Monroe, 116 La. 
643, 40 S 926. 

{[c] Sale for entire life of market. 


—wWhere a city is authorized to sell 
the stalls in a public market in any 
manner and for any term it may 
think proper, it may sell stalls for 
the entire period of the existence of 
the market, and a sale made without 
express limitation as to the duration 
of the vendee’s right is in effect such 
a sale. Rose v. Baltimore, 51 Md. 
270, 34 AmR 307. 

[d] Tenant at will.—The lessee of 
a market stall for one year, who 
holds over but fails to comply with 
the provisions of a city ordinance as 
to the payment of rent, is a mere 
tenant at will, and may be evicted 


after the proper notice has been 
given Dubuque v. Miller, 11 Iowa 
583. 

[e] Where the lease of stalls is 


for a certain term subject to the pay- 
ment of a stipulated annual rent, 
without any express right of renewal, 
the right of occupancy ceases at the 
expiration of the term. Washington 
Market Co. v. Hoffman, 101 U. S. 112, 
25 L. ed. 782; Pfefferling v. Balti- 
more, 88 Md. 475, 41 A 778. 

18. See Religious Societies [34 
Cye 1174]. J 

19. Rose v. Baltimore, 51 Md. 256, 
270, 34 AmR 307; Strickland v. Penn- 
sylvania R. Co., 154 Pa. 348, 26 A 431, 
291 LRA 224; Woelpper v. Philadel- 
phia, 88 Pa. 203. 

“The purchase of these stalls in a 
public market, like the purchase of 
a pew in a church, does not confer 
on the purchaser an absolute prop- 
erty, but a qualified right only. The 
right acquired is in the nature of an 
easement in, not a title to, a free- 
hold in the land; and such right or 
easement is limited in duration to 
the existence of the market, and is to 
be understood as acquired subject to 
such changes and modifications in 


the market, during its exiStence, as 
the public needs may require. The 
purchase confers an exclusive right 
to occupy the particular stalls, with 
their appendages, for the purposes 
of the market and none other. If the 
owner be disturbed in the ‘posses- 
sion of the stalls, he may maintain 
case or trespass, according to the 
nature and circumstances of the in- 
jury, against the wrongdoer. But 
he cannot convert them to any other 
use than that for which they were 
sold, and in this use of them he is 
required to conform to the regula- 
tions of the market as prescribed by 
the ordinances of the city.’’ Rose v. 
Baltimore, supra [quot Fonte v. 
Fisher, 138 Md. 6638, 114 A 708, 704]. 

202 Rosefaaiv. Baltimore, supra; 
Hatch .v. Pendergast,’ 15 “Md. °251; 
Strickland v. Pennsylvania R. Co., 
Pais48, , 26 Act asly <2 aura 8224 « 
i a vi Goldsmith, 29 S. CL. 
428. 


21. Strickland v. Pennsylvania R. 
Co., 154 Pa. 348, 26 A 431, 21 LRA 
224 


22. Swayze v. Monroe, 116 La, 6438, 
40 S 926. 

23. Border State Sav. Inst. v. Wil- 
cox, 63 Md. 525. 


24. Rose v. Baltimore, 51 Md. 270, 
34 AmR 307; Woelpper v. Philadel- 
phia, 38 Pa. 208. 

{a] Liability for rent of tenant 
holding over after discontinuance of 
market.—A tenant of a market stall 
holding over after the discontinuance 
of the market by ordinance is liable 
to the city only for a reasonable 
rental of the stall, without reference 


to the terms of his lease. Detroit 
v. Gleason, 116 Mich. 564, 74 NW 
880. 

25. Vidalat v. New Orleans, 43 La. 


Ann,.-1121,10 S176: 

26. Vidalat vy. New Orleans, supra. 

a7) Peck Vv; VAustin,- 22— Tex.-261, 
73 AmD 261 (a failure of the muni- 
cipality to enforce an existing ordi- 
nance against unlicensed selling is no 
defense to an action for stall rent). 

28. Cougot v. New Orleans, 16 La. 
Ann, 21. 4 

{a] A municipality has no right 
to bind itself on leasing a market, or 
the right to receive its revenues, not 
to permit any other public market, 
or that it will confine all sales of 
market produce to the market build- 


ee Gale v. Kalamazoo, 1 Mich. 
Rab enes 
29. Vidalat v. New Orleans, 43 La. 


Ann. 1121, 10 § 175. | 


be Jacobs v. Levy, 27 La, Ann, 
31. San Antonio v. Royal, (Tex.) 

16 SW 1101. 

ie Douat v. Beombay, 15 La. Ann. 

oe Barrere v. Bartet, 23 La. Ann. 
2. 
34. Barrere v. Bartet, supra. 

5 ies Permits generally see supra 
258. 


Power of municipal corporations toa 
impose licenses generally see Li- 
censes §§ 16-30. 

36. Cincinnati v. Buckingham, 10 
Ohiy250 Wx p) Canto; 21 iWex VASG: 
17 SW 155, 57 AmR 609. 

37.. Fla.—Blanchard v. Ivers, 40: 
Fla. 117, 24 S 66; Jacksonville v. 
Ledwith, 26 Fla. 163, 7 S 885, 23 Am 
SR 558, 9 LRA 69. 

La.—Morano v. New Orleans, 2 La. 
217; State v. Sarradat, 46 La. Ann. 
700, 15 S 87, 24 LRA 584; Barthel v.. 
New Orleans, 26 La. Ann, 340. 

Mo.—St. Louis v. Freivogel, 95 Mo. 
533, 8 SW 715. 

Oh.—Cincinnati v. Buckingham, 10: 


Oh. 257 
Tex.—Ex p. Canto, 21 Tex. A. 61, 
17 SW. 155, 57 AmR’ 609. 


Can.—Pigeon v. Montreal Record- 
er’s ‘Ct, 17/€any S. C.4915. 3 
Ont.—In, re Snell, 30 U. Ci. Q; B: 


81. 
$8. . Ex p. «Cantos 21) ‘Text <AgUGty 
IMO 1 St: 


17 SW 155, 57 AmR 609. 

39. Mays v. Cincinnati, 
268 (where the statute prohibited the 
levying of any charge upon wagons 
or other vehicles bringing produce to 
market or for occupying a place 
within the same). P 

40. State v. Rowe, 72 Md. 548, 20 
A 1719; James v. Pittsburgh) 23 «Pa, 
Dist. 637, 639 [cit Cyc]. ; 

[a] Held, reasonable. — Baltimore 
v. Wollman, 123 Md. 310, 91 A 339; 
Hinrichs, Inc. v. New York, 121 Mise. 
592, 201 NYS 377 [aff 212 App. Div. 
816 mem, 209 NYS 886 mem (aff 242; 
N. Y. 527 mem, 152 NE 413 mem)]. 

41. Georgia Packing Co. v. Macon, 
60 Fed. 774, 22 LRA 775 [app dism 
60 Fed. 781, 9 CCA 262]; Vosse v.. 
Memphis, 9 Lea (Tenn.) 294. 

42. La.—Mestayer v. Corrigé, 38 
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license fee is not objectionable as a tax for rev- 
enue,*® or as tending to create a monopoly.4+ The 
grant or refusal of a permit cannot be left to 
unlimited or arbitrary discretion.*® The right to 
a stand in the market without payment of a license 
fee cannot be acquired by prescription.*® Payment 
of the required license fee gives the payee a right 
of occupancy, although his license has not been 
issued.47 The licensed occupant of a stall or stand 
in a market has no such interest in the stall as 
the lessee of a store or dwelling;*® and‘the mu- 
nicipal corporation may provide for the revocation 
of the permit or license,*® in which ease a licensee 
who refuses to vacate after the expiration or revo- 
cation of his license is a trespasser and may be 
ejected, no greater force than necessary being 
used.®° The holder of a permit in an old market 
house, when the market is removed to another lo- 
cality, is not entitled as a matter of right to a 
permit for maintaining a stall in the new market 
house.51 

Assignability. Permits for ‘the conduet of mar- 
ket stalls are assignable if the consent or approval 
of designated public officials or boards is obtained,°®? 
in which case the assignee is entitled to the same 
rights and privileges as originally possessed by 
the assignor.># 

Penalty for sale without license. A municipal 
corporation may provide that persons occupying 
stalls in a market without authority, for the pur- 
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pose of selling therefrom, shall be liable to a ‘fine.®4 

[§ 507] g. “Particular Regulations—(1) In Gen- 
eral. While there is some conflict as to what grant 
of authority will justify particular regulations,*° 
under the power to regulate and control markets 
municipal corporations may enact and enforce all 
regulations which are desirable for the protection 
of public health,®° and they may adopt and en- 
force any reasonable and proper rules and regula- 
tions in regard to the market and the business 
transacted there.®? The corporation may enact any 
reasonable regulation necessary to preserve the 


- cleanliness of market places;°® may confine the 


sale of particular articles to certain designated 
stands or portions of the market and prevent their 
sale elsewhere;®® may limit the sales in a market; 
to specific articles;®° may forbid delivering within 
the municipal limits meat that has not been ex- 
posed for sale in the public market;°* may pro- 
hibit the sale of groceries in meat and vegetable 
markets ;®* may prohibit the sale of less than a 
specified quantity of meat outside of market stalls ;° 
may prohibit the standing of wagons containing per- 
ishable produce within the market limits for over a 
specified period of time between specified hours 
unless permitted by a designated market official ;%* 
may prohibit the selling of provisions at the pub- 
lic market which have been previously purchased 
within the municipal boundaries outside of the 


La. Ann. 707; State v. Blaser, 36 La. 
Ann. 363; Delcambre y. Clere, 34 La. 
Ann. 1050. 
Md.—State v. Rowe, 72 Md. 548, 20 
Paul v. 


A 179. 

Minn.—St. 25 
Minn. 248, 33 AmR 462. 
aye J.—Kip v. Paterson, 26 N. J. L. 

N. C.—State v. Bean, 91 N. C. 554. 
Seu v. Cincinnati, POD WS 

Pa.—James v. Pittsburgh, 23 Pa. 
Dist. 637, 639 [cit Cyc]. 

[a] An ordinance is invalid (1) as 
attempting to raise revenue under 
the guise of an exercise of the police 
power which requires the payment of 
one hundred dollars per year for a 
license for carrying on business in a 
wholesale fish and crab market (State 
v. Rowe, 72 Md. 548, 20 A 179) (2) 
or requires the payment of twenty- 
five cents for each load of supplies 
conveyed to the public market to be 
sold by persons not occupying a stand 
or stall. in the market 
Blaser, 36 La. Ann. 363). 

[b] Market not a privilege.—Un- 


Traeger, 


der a statute empowering a city to: 


collect taxes for revenue purposes 
upon all property or privileges tax- 
able for state purposes, it was held 
that a market is not a “privilege,” 
but a franchise or technical privi- 
lege which is not taxable by the city 
for revenue purposes. Jacksonville 
v. Ledwith, 26 Fla. 163, 7 S 885, 23 
AmSR 558, 9 LRA 69. 

43. Blanchard v. Ivers, 40 Fla. 117, 
24 S 66; Jacksonville y. Ledwith, 26 
Hla, 163, 7° S 885, 238 AmSR 558, 9 


LRA 69. 

44,0 Ex p.. Canto, 21 Tex. A. 61, 
17 SW 155, 57 AmR 609. 

45. State v. Deffes, 45 La. Ann. 
658,-12 S 841; State v. Dubarry, 44 
La, Ann, J11%, 11.8 718. 

Meron ites of power see supra 

237. 

46. Com, v. Clay, 224 Mass. 271, 
112 NE 867. 

47. Hatch v. Pendergast, 15 Md. 
251 

48. Hutchins vy. Durham, 118 N. C. 


457, 24 SE 723, 322 LRA 706; Wood v. 
Hamilton, 28 Ont. L. 214, 12 DomLR 
451 [allowing app 4 OntWN 496, 23 


(State v.' 


OntWR 627, 8 DomLR 824]. 

49. Economides v. Hinrichs, 48 La. 
Ann, 370, 19 S 124; Hutchins y. Dur- 
ham, Its aN, Ce 457, 24. SE 723,132 
LRA 706; Charleston v. Goldsmith, 
29 S...C. Le 428: 

50. Hutchins v. Durham, 118 N. C. 
457, 24 SE 723, 32 LRA 706. 

51. Peo. v. Meyer, 5 NYS 69. 

52. Peo. v. Metz, 123 App. Div. 269, 
107 NYS 970. 

53. Peo. v. Metz, supra. 

54. State v. Leiber, 11 Iowa 407; 
Charleston v. Goldsmith, 29 S. C. L. 
428; Ex p. Mulligan, 7 N. B. 583. 

55. Jacksonville v. Ledwith, 26 
Fla. 168, 7 S 885, 28 AmSR 558, 9 
LRA 69; St. Louis v. Weber, 44 Mo. 
eaGe 
—St. Martinville v. Dugas, 


168. rin 362, 103 S 761; Morano v. 
New Orleans, Bla. 227: “State< vy: 
Fried, 46 La. Ann, 1418, 15 S 88; 


State v. Sarradat, 46 La. Ann. 700, 
15 S 87, 24 LRA 584; State v. Du- 
barry, 46 La. Ann. 33, 14 S 298; First 
Municipality v. Cutting, 4 La, Ann. 
335; First Municipality v. Devron, 4 
La. Ann. 278. 

Md.—State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 3465. 

Mass.—Com. v. Brooks, 109 Mass. 
355; Com. v. Rice, 9 Metc. 253. 

N. Y.—Gatto v. Gilmore, 126 Misc. 
47, 213 NYS 217; Loewenstein v. 
Myers, 20 NYS 761. 

Pa.—Strickland v. Pennsylvania R. 
Co.,, 154 Pa. 348, 26 A 4381, 21 LRA 
224; Central. Market Co, v. Erie, 44 
Pa. Super. 191; Meadville v. Miller, 
14 Pa. Dist. 27; Easton City v. Mes- 
singer, 42 Pa. Co. 658; Philadelphia 
v. Davis, 6 Watts & S. 269. 

Tex.—Bruce v. Gainsville, (Civ. A.) 
183 SW 41. 

Ont.—Re Borthwick, 9 Ont. 114. 

57. U. S.—Natal v. Louisiana, 139 
U.S: 621, 14 SCt 636,35 Li ed. 288: 

Fla.—Jacksonville v. Ledwith, 26 
Fla. 163, 7 S ;885, 28 AmSR 558, 9 
LRA 69 


TIll.—Kinsley v. Chicago, 124 Ill. 
359, 16 NE 260. 

Iowa.—State v. Smith, 123 Iowa 
654, 96 NW 899. 

Ky.—Potter v. Bell, 125 Ky. 288, 
101 SW 297, 30 Kyl 1314; Bowling 


Green v. Carson, 10 Bush 64, 


La.—St. Martinville v. Dugas, 158 
La. 262, 103 S 761; State v. Sarradat, 
46 La. Ann. 700, 15 S 87, 24 LRA 584; 
State v. Garibaldi, 44 La. Ann. 809, 
11 S 36; First Municipality v. Cut- 
ting, 4 La. Ann. 335. 

Md.—Fonte v. Fisher, 138 Md. 663, 
114 A 703; State v. Burkett, 119 Md. 
609, 87 A 514, AnnCas1914D 345. 

Mass.—Com. vy. Brooks, 109 Mass. 
355; Com. v. Rice, 9 Metc, 253; In re 
Nightingale, 11 Pick. — Gomis xy. 
Nig: ga aoe Thach-:Cr. $25 

N. Y.—Ketchum v. Batelco: 14 N. ¥. 
356; Brooklyn v. Cleves, Lalor. 231. 

Pa. —Strickland v. Pennsylvania R., 
CQ, 2542 Panes 48) 216) A ea 31ss 2 Tae Ac 
224; Wartman v. Philadelphia, 33 Pa. 
202; Meadville v. Miller, 14 Pa. Dist. 
27; Easton City v. Messinger, 42 Pa. 
Co. 658. 

S. C.—Winnsboro v. Smart, 45 S. C. 
De 5515 

Tex.—Tomassi v. San Antonio, (Civ. 
A.) 268 SW 273; Altgelt v. Gerbic, 
(Civ. A.) 149 SW. 233. 

Ont.—In re Snell, 30 Un @ .Q. B 
ea Kelly v. Toronto, 23. | ChaiQe “B: 
425 


bea 55 
C. 473. 

58. State v. Dubarry, 46 La, Ann. 
33, 14 S 298; Strickland v. Pennsyl- 
vania R. Co., 154 Pa. 348, 26 A 481, 
21 LRA 224; Central Market Co. v. 
Brie, 44 Pa. "Super. OAs 

59, Morano v. New Orleans, 2 La. 
217; Philadelphia v. Davis, 6 Watts 
ai (Pa.) 269; Re Borthwick, 9 Ont. 

[a] Construction.—Where an ordi- 
nance prohibits a sale of beef in a 
certain part of the market devoted 
to the sale of farm produce, beef 
raised by a farmer and slaughtered 
by him is within the prohibition. 
Philadelphia v. Davis, 6 Watts & S. 
(Pa.) 269. 

60, First Municipality v. Cutting, 
4 La. Ann. 335; First Municipality 
v. Devron, 4 La, "Ann. 278. 

61. St. Martinville vy. Dugas, 158 
La. 262, 1038 S 761. 

62. First Municipality v. Cutting, 
4 La. Ann, 335. 

25 Mo. 


63. St. Louis v. Jackson, 
64. Com. v. Brooks, 109 Mass. 355. 


Que.—Dumontier v. Baudon, 


37 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


§§ 507-508] 


market ;°° may prohibit the slaughter of poultry in 
publie markets ;°° may regulate market hours; or 
unwholesome 
The corporation cannot prohibit the 
sale of perishable articles entirely within the mu- 


may require diseased or 


be removed.®§ 


nicipal limits.®® 


The ordinary rules of construction’® apply to the 
construction of statutes’! and ordinances or regu- 
lations’ relating to the establishment and regulation 


of markets. 


[§ 508] (2) Sales Aerie Markets. 
eral rule a municipal corporation may prohibit, by 


65. 42 
Pa. ‘Co: 

[a] Discussion of rule.—‘'The con- 
troversy must be determined by a 
common sense consideration of this 
rule... which forbidS any person 
from selling provisions at the public 
market which have been previously 
purchased in the city outside of the 
market. The rule does not prohibit 
any person from selling or purchas- 
ing outside of the market, but merely 
from reselling in the market, to the 
evident end that somewhere in the 
city of Easton producers of provi- 
sions and consumers be permitted to 
deal directly with each other with- 
out the interference of the middle 
man; the city. authorities doubtless 
desiring to encourage farmers to pro- 
duce fresh vegetables, fruit and farm 
products for the citizens of the city, 
set apart this market and provided 
this rule to establish it as a place 
where the producer and consumer 
could meet and the middle man be 
eliminated. What will be the result 
if the city should continue not to 
enforce this rule, or if it be declared 
void? It has not been enforced, prob- 
ably pending a decision of its valid- 
ity, for it is admitted in the case 
stated that of the market stands sold 
by the city, the greater part of the 
purchasers thereof have been and are 
now engaged in the same business 
as the defendant, namely, the buying 
of provisions from the wholesale 
dealers of the city and reselling ther 
at this market, and that now only 
about one half of the provisions sold 
at the market are produced _ o7 
brought to the market by the farmers 
of the districts surrounding and ad- 
jacent to the city. If this rule. . 
be wiped out entirely the result 
would be the probable disappearance 
of the farmers altogether from the 
market and instead of this center 
square market being, as ...a mar- 
ket should be, ‘a place where pro- 
ducers and consumers of fresh pro- 
visions can be brought together at 
stated times for the purchase and 
sale of those commodities,’ it would 
become but a place for the gather- 
ing of middle men whose business 
is not producing, but buying and sell- 
ing farm produce.” WHaston City V. 
Messinger, 42 Pa. Co. 658, 661. 

66. Loewenstein v. Myers, 20 NYS 


61. 

67. State v. Burkett, 119 Md. 609, 
87 A 514, AnnCas1914D 345; Mead- 
ville v. Miller, 14 Pa. Dist. 

[a] In the absence of any ordi- 
nance so providing it is not an offense 
for the lessee of a Stall in a market 
house to sell meats outside of regu- 
Jar market hours, and an ordinance 
requiring stalls to be cleaned after 
market hours cannot be construed as 


Easton City v. Messinger, 
658. 


making it an offense to Sell ‘after 
euch pours: Atlanta v. White, 33 
Ga. 


es ao uaaana v. Pennsylvania R. 


Co., 154 Pa. 348, 26 A 431, 21 LRA 
224’; ede Market Co. v. Brie, 44 
Pa. Super. 191. 

69. Btate v. Perry, 151 N. C. 661, 
65 SEH 915, 134 AmSR 1002. 

70. See infra § 191 et seq; and 


Statutes [36 Cyc 1102]. 

Tihs Sede pnia v. Davis, 6 Watts 
é S. (Pa.) 26 

72. ree ee ‘vy. White, 33 Ga. 229; 
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antiales to 
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ordinance or by-law the sale of marketable articles 
within certain limits or during certain hours ex- 
cept at the established market,73 
the power of the legislature to authorize municipal 
corporations to do so.74 


And it is within 


While there are decisions 


-which deny the right of a municipal corporation 


markets,” it is 


to prohibit selling outside of the public markets, 
under a general power to regulate and control 


ordinarily held that such restrie- 


tive regulations as to selling outside of market 


As a gen- 


Baltimore v. Wollman, 123 Md. 310, 
OP CA PS30ssTAdteelt vi Gerbich) Chex; 
Civ. A.) 149.-SW 238. 

[a] Prospectively.—An ordinance 
regulating markets, adopted July 25, 
1918, and providing that license fees 
shall be due as of May 1, 1913, can 
only operate prospectively, and, when 
so construed, it is not invalid. Balti- 
mere v. Wollman, 123 Md. 310, 91 A 

[b] Impairing obligation of con- 
tract.—An ordinance which author- 
izes the clerks of the several markets 
to fix the rent of stalls must be con- 
strued as applying only to stalls as 
to which the rent is not fixed by 
contract, and, so construed, it is not 
unconstitutional. Baltimore y. Woll- 
man, 123 Md. 310, 91 A 339. 

[e] Acts not constituting violation 
ef ordinance.—Rex v. Manchester, 38 
N. B. 424. 

Construction of ordinances 
erally see infra 

73. U. S.—Natal v. Louisiana, 139 
U. S. 621, 11 SCt 636, 35-Ly ed. 288. 

Ala.—Ex p. Byrd, 84 Ala. 17, 4 S 
397, 5 AmSR 328; Shelton y. Mobile, 
30 Ala. 540, 68 AmD 143. 

Fla.—Blanchard v. Ivers, 40 Fla. 
117, 24 S 66; Jacksonville v, Ledwith, 
26 Fla. 163, 7 S 885, 28 AmSR 558, 
9 LRA 69. 

Ga.—Henry v. Macon, 91 Ga. 268, 
18 SE 148; Badkins v. Robinson, 53 
Ga. 613. 

Ky.—Bowling Green y. Carson, 10 
Bush 64. 

La.—State v. Davidson, 50 La, Ann. 
1297, 24 S 324, 69 AmSR 478; State 
v. Namias, 49 La. Ann. 618, 21 S 
852, 62 AmSR 657; State v. Sarra- 
dat, 46 La. Ann. 700, 15 S 87, 24 LRA 


584. 
Mich.—Ash y. Peo., 11 Mich. 347, 
44 Mo. 


83 AmD 740. 

Mo.—St. Louis v. Weber, 

547; St. Louis v. Jackson, 25 Mo. 37. 

N. Y.—Buffalo v. Webster, 10 
Wend. 99; Bush v.‘Seabury, 8 Johns. 
418. 

N: G.=State v. Perry, 151 N.C) 
661, 65 SE 915, 134 AmSR 1002; State 
Vv. Pendegrass, 106 N. C. 664, 10 SE 
1002. 

Oh.—Keck v. Cincinnati, 6 OhS&CP 
97, 37 CinecLBul 57. 

Pa.—Milton Borough v. Hoagland, 
8h Pan Cormi233e 

Ss. C.—Winnsboro v. Smart, 45 S. C. 
Ey 551. 

Tex.—Newson v. Galveston, 76 Tex. 
559, 183 SW 368, 7 LRA 797; Tomassi 
v. San Antonio, (Civ. A.) 268 SW 
273; Altgelt v. Gerbic, (Civ. A.) 149 
SWii23seve hx py Canto, 121 Tex. A. 61, 
17 SW 155, 57 AmR 609. 

Can.—Pigeon v. Montreal Record- 
ems, Ct. te CanseS;. C, ay O’Meara 
v. Ottawa, 14.Can: Sc, 

Ont.—In re Snell, 30 vu. c QBs sis 
Kelly v. Toronto, 23 Wai, OB, 425; 
Peters v. London Bd. of Police, 2 
Gl CS OBA 543% 

[a] The rule of the text applies 


gen- 


to markets erected and conducted by : 


private individuals under the author- 
ity of the municipal corporation but 
which are regulated and controlled 
by the city and constitute public 
markets. Le Claire v. Davenport, 13 
Iowa 210 [overr Davenport v. Kelley, 
7 Iowa 102]. 

{b] Exception in favor of farmers 
selling their own produce—Where an 


limits may be made under a general power to 
establish and regulate markets,’® and that, where 


ordinance prohibiting the sale of 
fresh meats within certain limits, ex- 
cept by licensed persons, contained 
an exception in favor of farmers 
Selling meats, the produce of their 
own farms, it was held that a per- 
son following the business of a 
butcher could not claim the protec- 
tion of this proviso as. to meats 
raised on a farm belonging to him 
where the farm was used only as an 
appendage to his main business as a 
butcher. Rochester vy. Pettinger, 17 
Wend. (N. Y.) 265. 

[ec] During certain months.—An 
ordinance, making it unlawful for 
any person within the limits of a cor- 
poration, during certain months, to 
hawk about or sell by retail any kind 
of fish, beef, pork, lamb, or mutton, 
except at the publie markets, or 
within certain limits around the same, 
is valid. Buffalo v. Webster, 10 
Wiends CN oY.) 997 

74. Ala.—Ex p. Byrd; 84 Ala. 17, 
4S 397, 5 AmSR 328. 

Ga.—Henry v: Macon, 91 Ga. 268, 
18 SE 143. 

og bow las Green v. Carson, 10 
Bush 6 

oo eee Sa v. New Orleans, 
1 McG. 28. 


N. C.—State v. Pendergrass, 106 
N. C. 664, 10 SE 1002. 
[a] Construction.—It has . been 


held that a _ statute. authorizing a 
municipality to prohibit sales except 
at the public market will. not. be 
construed literally but simply ‘as au- 
thorizing it to prohibit Such sales 
during market hours, since unless so 
limited the regulation would be in- 


valid. Henry v. Macon, 91 Ga. 268, 
18 SE 143. , 
75. Bloomington y. Wahl, 46 Ill. 


489; Caldwell vy. Alton, 33 Ill. 416, 75 
AmD 282; St. Paul v. Laidler, 2 Minn. 
190, 72 AmD 89. 

[a] Under a power to “establish 
and keep up” a market a municipality 
cannot prohibit the sale of articles 
usually sold at markets within the 
city except at the public market. 
Bethune v. Hughes, 28 Ga. 560, 73 
AmD 789. 

{b] Authority to prohibit “during 
market hours” does not authorize a 
general prohibition against selling 
without a license outside of the pub- 
lie market.» (State vi (Sta Pauls 2 
Minn, 329, 20 NW 243. 

76. Ala.—Ex p. Byrd, 84 Ala. 17, 
48.397, 5 AmMSR 328. 

Iowa. "Davenport v. Kelley, 7 Iowa 

9 


Ky.—Bowling Green v: Carson, 10 
Bush 64. 

La.—St. Martinville v. Dugas, 158 
La. 262, 103 S 761; Crowley v. Rucker, 
OW UER SHEL Bak 629; Morano v. 
New Orleans, 2 lua; 217. 

N. Y.—Buffalo v. Webster, 10 Wend. 
S9)5 Bush v. Seabury, 8 Johns: 418. 

Noe OC State Pendergrass, 106 
N. C. 664, 10 SH 1002. 

Ss. C.—Winnsboro v. Smart, 45 S. C. 
Leos 

Tex.—Ex p. Canto, 21 Tex. A: 61, 
17 SW 155, 57 AmR 609. 

Ont.—In-re Snell, 30 U. C. Q. B. 81. 

[a] “Nearly a century ago this 
court decided, in Morano v, New Or- 
leans, 2 La. 217, that the. authority 
of a-city to establish markets meant 
the right to confine the sale of meats, 
oysters, etc,, to the market places 


398. [43 C.d.] 


adequate market facilities are furnished, such regu- 
lations are not unreasonable or in restraint of trade 
but a proper regulation of it,’7 although the rule 
is otherwise where market facilities are not fur- 
nished.?8 In some cases such ordinances or by- 
laws have been held void on the ground that they 
were unreasonable and in restraint of trade.”® The 
validity of such ordinances and by-laws as being 
in restraint of trade obviously depends very largely 
upon the extent of the prohibition or regulation 
contained in the particular ordinance or by-law,®° 
it being well settled that such ordinances or by- 
laws must be reasonable.*t The ordinance or 
by-law must fall within the scope of the power 
granted.82. More particularly municipal corpora- 
tions may, when duly authorized, regulate private 
markets,®* prohibit the maintainance of private 
markets within certain distance of a public mar- 
ket,8* prohibit the sale of perishable food outside 
of public markets®® or within certain limits about 
them®*® or outside of markets during market hours,°* 
prohibit the sale of anything but fruit by keepers 
of fruit stands within two thousand one hundred 
feet of the market,’8 or prescribe such regulations 


MUNICIPAL CORPORATIONS 


| as to the time and place of selling outside of the 


market limits as the general welfare of the mu- 
nicipality may demand.*® It seems to be uniformly. 
held that under a power to regulate the vending 
of meats, ete., a municipality may prevent their 
being retailed outside of the public markets.°° A 
municipality may also, under a power to prevent 
the obstruction of streets, prohibit the standing of | 
wagons for the sale of market produce within cer- 
tain limits,®! or prevent any street vending with- 
out a permit.°? It may prescribe that huckster 
wagons shall not stand in the market place longer 
than a prescribed time.%* : 

Effect of contract. The power of a municipal cor- 
poration under its police power to prohibit the 
sale of marketable articles elsewhere than in the 
established markets cannot be fettered or surren- 
dered by private contracts.** ‘ 

License.°> A license may be required for the 
sale of salt meat and fish outside the market.°® 

Penalty. A municipal corporation may enact or- 
dinances prescribing reasonable penalties for sell- 
ing marketable articles outside of the established 
market.°* 


established by the municipal council. 
In the course of his opinion Justice 
Martin, for the court, said: ‘The city 
council has the power to establish 
markets, and to provide for the clean- 
liness and salubrity of the city. In 
establishing markets they designate 
certain spots or places for the sale 
of certain articles of provision; in 
doing so they facilitate the people 
in the purchase of provisions of first 
necessity, by confining the sale of 
them to particular places and hours 
of the day—and they facilitate the 
inspection of provisions; and by the 
hire of stalls they raise money to 
defray the expenses of building mar- 
ket houses, and pay the salaries of 
officers they appoint to prevent the 
sale of unsound provisions—and 
they have an undoubted right to pre- 
vent the violation of ordinances they 
may pass in establishing markets.’ ”’ 
St. Martinville v. Dugas, 158 La. 262, 
269, 103 S 761 [quot Morano v, New 
Orleans, 2 La. 217, 219]. 

77, Ala.—Ex p. Byrd, 84 Ala. 17, 
4.8 397, 5 AmSR 328. 


Fla.—Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 88d, 23 AmSR +558, 9 
LRA 69. 

Towa.—Davenport v. Kelley, 7 Iowa 
102. 

N. Y.—Buffalo v. “Webster, 10 
Wend. 99. 

N. Ci—State v. Pendergrass, 106 


N. C. 664, 10 SE 1002. 

Ss. C.—Winnsboro v. Smart, 45 8S. C. 
i bod. 

78. Burlington v. Dankwardt, 73 
Iowa 170, 34 NW 801; Sunbury Bor- 


ough v. Rockefeller, 19 Pa. Dist. 
914. 
79. Bethune v. Hughes, 28 Ga. 560, 


73 AmD 789; Bloomington y. Wahl, 
46 Ill. 489; Caldwell v. Alton, 33 Ill. 
416, 75 AmD 282; St. Paul v. Laidler, 
2 Minn. 190, 72 AmD 89; In re King- 
horn, 726240... C. “Qi Br 13 0e5uMatver 
of Fennell, 24 U. C. Q. B. 238. 

[a] A general prohibition by a 
city ordinance of the sale of vegeta- 
bles and farm products except by a 
licensed vendor is not authorized by 
a legislative act empowering the 
passage of an ordinance prohibiting 
such sales during market hours. 
State v. Municipal Ct., 32 Minn, 329, 
20 NW 243. 

ay. See cases passim this section. 

81. Sunbury Borough v. Rockefel- 
ler, 19 Pa. Dist. 914. 

Reasonableness of regulations gen- 
erally see supra § 229. 4 


82. Kinghorn y. Kingston, 26 U. C. 
Q. B. i380. 
Scope of powers generally see 


supra § 185. 

83. Lamarque v. New Orleans, 1 
McG. (La.) 28; State’ v. Perry, 151 
N. C. 661, 65 SE 915, 134 AmSR 1002; 
Tomassi v. San Antonio, (Tex. Civ. 
A.) 268 SW 273; Altgelt v. Gerbic, 
(Tex. Civ. A.) 149 SW 233. 

84. Natal v. Louisiana, 139 U. S. 
621,. 10 -SCt' 636, 35 -L. ed 288. [aff 
39 La. Ann. 439, 1 S 923]; State v. 
Deffes, 44 La. Ann. 164, 10 S 597; 
Vidalat v. New Orleans, 43 La. Ann. 
1121, 10-S 175; Gossigi v. New Or- 
leans, 41 La. Ann. 522, 6 S 534; State 
v. Barthe, 41 La. Ann. 46, 6 S 531; 
State v. Schmidt, 41 La. Ann. 27, 6 S 
530; State v. Berard, 40 La. Ann. 172, 
3 S 468; State v. Gisch, 31 La. Ann. 
544; New Orleans vy. Stafford, 27 La. 
Ann. 417, 21 AmR 563; Lamarque v. 
New Orleans, 1 McG. 28; Tomassi 
v. San Antonio, (Tex. Civ. A.) 268 SW 
273; -Altgelt v. Gerbic, (Tex. Civ. 
A.) 149 SW 2338. 

[a] An ordinance is invalid which 
prohibits all street vending without 
reference to the character of the 
goods sold; but an ordinance pro- 
hibiting peddling meat, poultry, and 
vegetables from wagons on _ the 
streets, except after market hours, on 
market days, is a valid regulation. 
Milton Borough v. Hoagland, 8 Pa. 
Cot 2:83: 

[b] Computation of distance by 
blocks or squares.—(1) A “radius of 
six squares,’ within the application 
of an ordinance prohibiting private 
markets within a radius of six 
squares from a public market, in- 
cludes both the length of the squares 
and the width of.the streets, and not 
merely the distance which would be 
occupied by six squares exclusive of 
streets (State v. Berard, 40 La. Ann. 
172, 8 S 468), (2). the squares to be 
estimated not by an air line dis- 
tance, but by the route which a: per- 
son walking could take in going six 
squares from the public market in all 
directions in the nearest way (Vida- 
‘lat y. New Orleans, 43 La, Ann,.1121, 
10'S 1753 State -v. “Barthe, 44 oa; 
Ann. 46, 6 S 531; State v. Schmidt, 
41 La, Ann. 27, 6 S 580), (3) and the 
term ‘‘six blocks” in a similar ordi- 
nance will be similarly construed 
(State v. Deffes, 44 La. Ann. 164, 10 
$597; State v. Natal, 42 La. Ann. 612, 
7S 781). 

[ec] . The sale of fruits as well as 
the sale of meats, fish, and vegetables 
may be prohibited within the pre- 
seribed distance of a public market. 
Gossigi-v. New Orleans, 41 La. Ann. 
522, 6S 534. 

[d] A public market may include 


one constructed by an _ individual 
upon land conveyed by him to the 
municipality in consideration of his 
being permitted to construct a mar- 
ket thereon and collect its revenues 
for a term of years, under the super- 
vision and control of the municipal- 
ity, after which the buildings as well 
as the ground are to become the 
absolute property of the municipality 
and any private market within the 
prohibited distance therefrom is un- 


authorized. State v. Natal, 41 La. 
Ann. 887, 6 S 722. 
85. Ala.—Shelton v. Mobile, 30 


Ala. 540, 68 AmD 143. 

Fla.—Jacksonville vy. Ledwith, 26 
Fla. 163, 7 S 885, 23 AmSR 558, 9 
LRA 69. 


Iowa.—State v. Smith, 123 Iowa 
654, 96 NW 899. 
La.—St. Martinville v. Dugas, 158 


La. 262, 103 S 761; Crowley v. Rucker, 
107 La. 213, 31 S 629; Morano .§v. 
New Orleans, 2 La. 217; New Orleans 
v. Kientz, 52 La. Ann. 950, 27 S 344; 
New-Orleans. v. Lozes, 51 La. Ann. 
1172, 25 S. 979. 

N.: -C.=State v. “Perry, 151. N. 
661, 65 SE 915, 134 AmSR 1002. 

Tex.—Newson v. Galveston, 76 Tex. 
559, 18 SW 368, 7 LRA'797, 

86. State v. Namias, 49 La. Ann. 
618, 21 S 852, 62 AmSR 657; State v. 
Perry, 151 N. CG. 661, 65 SH 915, 134 
AmSR 1002. 

87. Henry v. Macon, 91 Ga. 268, 
18 SE 143; Badkins v. Robinson, 53 
Ga. 613. 

88. New Orleans vy. Graffina, 52 La. 
Ann. 1082, 27 S 590, 78 AmSR 3887. 

89. State v. Perry, 151 N. C. 661, 
65 SE 915, 134 AmSR 1002; Mt. Car- 
ve Borough v. Fisher, 21 Pa. Super. 

90. Blanchard v. Ivers, 40 Fla. 117, 
24 S 66; Jacksonville vy, Ledwith, 26 
Fla. 1638, 7 S 885, 28 AmSR 558, 9 
LRA 69; State v. McMahon, 62 Minn. 
110, 64 NW 92; St. Louis v. Weber, 
44 Mo. 547; St. Louis v. Jackson, 25 


Mo. 37. 

91. Peo. v. Keir, 78 Mich. 98, 43 
NW 1039. 

92. Com. v. Ellis, 158 Mass, 555, 


33 NE 651. 

93. Com. v. Brooks; 109 Mass. 355. 
94. Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 23 AmSR 558, 9 ° 
LRA 69; Newson y. Galveston, 76 

Tex. 559, 18 SW 368, 7 LRA 797. 

95. Licenses of markets generally 
see supra § 506. 

96. Buffalo v. Hill, 79 App. Div. 
402, 79 NYS 449. 

97. Crowley v. 107 La. 


Rucker, 
213, 31 S 629. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 509-516] 


[§ 509] (3) Forestalling and Regrading. Munici- 
pal corporations may enact ordinances or regula- 
tions to prevent forestalling and regrading,®® and 
are In some eases expressly authorized to do so.°? 
The statutory power must be exercised within its 
scope. 

[§ 510] (4) Farm Products. In the exercise of 
‘the power the corporation may enact regulations to 
insure the freshness of farm products sold in the 
market;? and for that purpose it may restrict the 
use of the market and streets and alleys adjacent 
thereto to producers.? The latter enactment has 
been held valid, and not discriminatory. The cor- 
poration may designate a portion of a market 
which shall be free to citizens coming to vend 
the produce of their own farms,® and exclude from 
such portion persons not answering this descrip- 
tion.§ 

[§ 511] (5) Inspection. A municipal corpora- 
tion, in the exercise of its power now under con- 
sideration, may provide for the inspection of the 
quality of articles sold within the market? and the 
weights and measures employed ,in making sales.® 
It also may provide that the market itself shall 
be regularly inspected by designated public of- 
ficials,° and impose the cost of inspection upon 
the owner or operator of such markets.‘° The gov- 
erning body of the corporation exercises a wide 
discretion in determining the amount of the fee 
for inspection,+ but such fee cannot be unreason- 
able or arbitrary;? the fee must be in proportion 
to the amount necessary to meet the expense and 
cost of the service.t® 

[§ 512] h. Boards and Officers.‘* In the exercise 
of the power municipal corporations may create 
administrative offices for the enforcement of their 
market regulations, and may prescribe the duties 
of market officials,® and their salaries.17 Ordi- 


98. Com. v. Nightingale, Thach. 11. 
Cr. (Mass.) 251; York City v. Hat- 12. 
tterer, 48 Pa. Super. 216; Harrisburg 13. 
v. Strock, 29 Pa. Dist. 1126; Mead- 14. 
ville v. Miller, 14 Pa, Dist. 27; Haston | § 501 


City v. Messinger, 42 Pa. Co. 658; 


MUNICIPAL CORPORATIONS 


Baton Rouge v. Sanchez, supra. 
Baton Rouge v. Sanchez, supra. 
Baton Rouge v. Sanchez, supra. 
Delegation of power see supra 


Municipal officers and departments 
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narily the selection of market officials, following 
the general rule,'® in the absence of provision to 
the contrary, is made by the municipal governing 
body.1® Market regulations are enforceable by, and 
only by, those officials or the board in whom the 
power to enforce such regulations has been vested.*° 
The fact that a board of health is authorized to 
regulate markets in regard to their ‘‘cleanliness, 
ventilation and drainage,’’ and is the supreme au- 
thority in regard to matters affecting the public 
health, does not prevent the department having the 
general control of markets from making regula- 
tions in furtherance of the same objects;*+ but a 
board of health invested only with powers neces- 
sary to the preservation of the public health and 
life cannot, irrespective of these considerations, 
order the removal of stands or stalls attached to 
the public market on the ground that they are 
obstructions upon the public street.?* 

[§ 513] 85. Miscegenation.2? It has been held 
that, under the police power, a municipal corpora- 
tion may prohibit sexual intercourse between white 
persons and negroes,?+ and it may make each act 
constitute a separate offense.”° 

[§ 514] 86. Motor Vehicles.. The subject of mu- 
nicipal control and regulation of motor vehicles is 
discussed elsewhere in this work.?® 

{[§ 515] 87. Municipal Expenses. Matters re- 
lating to municipal expenses are treated herein- 
after.?7 

[§ 516] 88. Newspapers?*—a. In General. Mu- 
nicipal corporations may within reasonable limits 
regulate the sale of newspapers or similar publica- 
tions.2® But such reeulations must be reasonable.®° 

Establishment of municipal gazette. It has been 
held within the powers of a municipal corporation 
to establish a paper or gazette for the purpose of 
giving information to its inhabitants upon matters 
call a joint meeting, which he refused 
to do, for the purpose of defeating 
their right to elect a market master, 
a majority of the general council in 


a joint session called by the clerk 
could elect a market master, whose 


Dutton v. Knoxville, 121 Tenn. 25, 
113 SW 381, 130 AmSR 748, 16 Ann 
Cas 1028. 3 
Forestalling, engrossing, and re- 
grading as monopoly see Monopolies 
§ 46. 
99. Louisville v. Roupe, 6 B. Mon. 
(Ky.) 591; In re Snell, 30 U.C.Q.B. 81. 
1. Wilson v. St. Catharines, 21 
RCC ee 462% 


Scope of powers generally see 
Supra § 185.: 
2. Com. y. Rice, 9 Mete. (Mass.) 


253; Gatto v. Gilmore, 126 Misc. 47, 
218 NYS 217; Bruce v. Gainesville, 
(Tex. Civ. A.) 183 SW 41. 

3. Com. v. Rice, 9 Mete. (Mass.) 
253; In re Nightingale, 11 Pick. 
(Mass.) 168; Gatto v. Gilmore, 126 
IVEISCie 4a lio UNIS) 2 TS Cen evr 
Gainesville, (Tex. Civ. A.) 183 SW 41. 

4. Gatto v. Gilmore, 126 Misc. 47, 
213 NYS 217; Bruce v. Gainesville, 
(Tex. Civ. A.) 183 SW 41. 

5. Com. v. Nightingale, Thach. Cr. 

(Mass.) 251. f i 
‘ 6. Com. v. Nightingale, supra. 

7. Strickland vy. Pennsylvania R. 
Co., 154 Pa. 348, 26 A 431, 21 LRA 
224: Central Market Co. v. Erie, 44 
Pa. Super. 191. 

Inspection of articles of food gen- 
erally see supra § 446. { 

8. Strickland v. Pennsylvania R. 
(Co., 154 Pa. 348, 26 A 431, 21 LRA 
224; Central Market Co, v. Erie, 44 
Pa. Super. 191. 

Inspection of weights and meas- 
ures generally see supra § 451. 

9. Baton Rouge v. Sanchez, 161 
La. 320, 108 S 552. 

ZO. Baton Rouge v. Sanchez, supra, 


generally see infra § 971. 

15.07 Potter \ vi. Bell, 125 wkcy.242885 
101 SW 297, 30 KyL 1314; Hinrichs, 
Inc. v. New York, 121 Mise. 592, 201 
NYS 377 [aff 212 App. Div. 816 mem, 
209 NYS 836 mem (aff 242 N. Y. 527 
mem, 152 NE 413 mem)]. 

16. Potter v. Bell, 125 Ky. 288, 101 
SW 297, 30 KyL 1314. 

[a] Power and duty of market 
clerk to settle disputes between stall- 
holders.—It is the duty of the market 
clerk in case of a difficulty between 
the holders of certificates for con- 
tiguous stands, the limits of which 
are not defined on the pavement,: to 
interpose and determine their re- 
spective rights, and if necessary to 
call the police to his aid in presery- 
ing order and peace in the market, 
and in the exercise of his function 
such officer should be sustained by 
the courts. Hatch vy. Pendergast, 15 
Md. 251. ; 

17. Potter v; Bell, 125 Ky. 288, .101 
SW 297, 30 KyL 1314. 

18. See infra § 982 et seq. é 

19. Potter v. Bell, 125 Ky. 288, 101 
SW 297, 30 KyL 1314. 

[a] Election—An ordinance, cre- 
ating the office of market master, 
provided that he should be elected 
each year by the general council in 
joint session, and that the general 
council should meet in joint session 
at such times as the mayor should 
call it, and the mayor should call 
a joint session at the request in writ- 
ing of two members of each body. 
It was held that, where two members 
of each board of the general council 
requested the mayor in writing to 


rights to the office were valid as 
against an incumbent whose term 
had expired. Davis v. Claus, 125 Ky. 
4,100 SW 2638, 30 KyL 1082. 

20. Hinrichs, Ine. v. New York, 
121 Mise. 592, 201 NYS 3877 [aff 212 
App. Div. 816 mem, 209 NYS 836 mem 
(aff 242 N. ¥. 527 mem, 152 NE 413 
mem)]; Sorgan v. Prendergast, 68 
Misc. 189, 123 NYS 765 [aff 139 App. 
Div. 929 mem, 124 NYS 1130 mem]. 

21. Loewenstein v. Myers, 20 NYS 
761. 

22. Hoffman v. Schultz, 31 HowPr 
(N. Y.) 385 (the commissioners of a 
sinking fund who are intrusted with 
the collection and disposition of the 
revenues from markets may sue to 
enjoin the board of health from de- 
stroying without authority property 
from which such revenues are de- 
rived). 

23. Generally see 
40 C. J. p 1215. 

Regulations as to prostitution see 
infra § 548. 

24. Strauss v. State, 76 Tex. Cr. 
132, 173 SW 663. 


Miscegenation 


25. Strauss v. State, supra. 
oat: See Motor Vehicles 42,.C. J. p 
27. See infra XVI in 44 C. J. 
28. Generally see Newspapers [29 
Cyc 692]. 


Prohibition of obscenity see infra 

ERY 

Regulation of businesses generally 
see supra § 407. 

29. See Curtis Pub. Co. v. Chicago, 
205 Ill. A. 488. 
Seott v, Pilliner, [1904] 2 K. 
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. 


of general interest affecting the municipal welfare.** 
An ordinance making it unlawful to 
sell or distribute newspapers without having taken 
out a license, and under which municipal authori- 
ties may suppress the circulation of any paper ad- 
versely criticizing any of their official acts, by re- 
voking its license without notice, and may permit 
newspapers approving its official acts to circulate 
freely, violates the constitutional guaranty of the 


License.?2 


freedom of the press.? 
[§ 517] b. Prohibition. 


_ [a] Held unreasonable.—A by-law | 
imposing a penalty on any person 
frequenting and using any street and 
public place “for the purpose of sell- 
ing or distributing any paper or writ- 
ten or printed matter devoted wholly 
or mainly’ to giving information as 
to the probable result of races, 
steeplechases, or other competitions,” 
1s unreasonable. Scott ‘v. Pilliner, 
[1904] 2 K. B. 855. 

Reasonableness of regulations gen- 
erally see supra § 229. 

31. Tookey v. Edmonton, (Alta.) 
16 DomLR 795, 28 WestLR 98, 6 West 
Wkly 690. © 
32. “Licenses in violation of con- 
stitutional rights see Licenses § 49. 

33. Star Co. v. Brush, 104 Misc. 
404, 172° NYS 320. 

34. Dearborn Pub. Co. v. Fitz- 
gerald, 271 Med. 479*"| Starz Co.) v: 
Brush, '103 Mise. 631, 170 NYS 987; 
Hx -p. Neill, 32> Tex, Cr..275, 22. SW 
923, 40 AmSR 776. 

[a] Leading case.—Ex p. Neill, 32 
Tex. Cr. 275, 22 SW 923, 40 AmSR 
776. See Star Co. v. Brush, 103 Misc. 
631, 633, 170 NYS 987 (‘‘the only 
case that has been found in any state 
arose in Texas in 1893. It is entitled 
‘Ex parte Neill,’ and is reported in 
32 Tex. Cr. 275, 22 SW 923, 40 AmSR 
776. In that case the city council of 
the city of Seguin undertook to or- 
dain that the Sunday Sun,-a paper 
published in Chicago, was a public 
nuisance and to prohibit its circula- 
tion within the corporate limits o/ 
the city. The court declared the 
ordinance to be invalid and beyond 
the: power of the common council’). 
“-.[b] | Reasons for, and discussion 
of, rnle.—‘‘The power to prohibit the 
publication of newspapers is not 
within the compass of legislative ac- 
tion in; this State, and any law en- 
acted for that purpose would clearly 
be in derogation of the Bill of Rights. 
‘The constitutional liberty of speech 
and of the press, as we understand 
it, says Mr. Cooley, ‘implies a right 
to freely utter and publish whatever 
the citizen may please, and to be pro- 
tected against any responsibility for 
so doing, except so far as such pub- 
lications, from their blasphemy, ob- 
scenity, or scandalous character, may 
be a public offense, or as by their 
falsehood and malice they may in- 
juriously affect the standing, reputa- 
tion, or pecuniary interests of indi- 
viduals. Or to state the same thing 
in somewhat different words, we un- 
derstand liberty of speech.and of the 
press to imply not only liberty to 
publish, but complete immunity from 
legal censure and punishment for the 
publication, so long as it is not harm- 
ful in its character, when tested by 
such standards as the law affords.’ 
Cool. Const. Lim., 518. To prevent 
the abuse of this privilege as affect- 
ing the public, the Legislature has 
prescribed penalties to be enforced 
at the suit of the State, leaving the 
matter of private injuries to be de- 


It is generally held that 
it is without the powers of municipal corporations 
to prohibit the publication of newspapers.*4 
prohibition is regarded as a violation of the con- 
stitutional guaranty of the freedom of the press.*® 
In application of the general rule it is held that 
it is without the power of a municipal corporation 
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to prohibit the sale of a designated newspaper*® 
or to declare such sale a nuisance.** i 
exigencies of war** nor the fact that the publica- 
tion might lead to riot®® or to breaches of the 
peace*® justifies such prohibition. 
Publication in foreign language. 
held that it is without the police power of mu- 
nicipal corporations to prohibit the publication of 
newspapers in foreign languages;*! and such pro- 


Neither the 


It has been 


hibition cannot be justified on the ground that it 


Such 


termined between the parties in civil 
proceedings. We are not informed 
of any authority which sustains the 
doctrine, that a municipal corporation 
is invested with the power to declare 
the sale of newspapers a nuisance. 
The power to suppress one concedes 
the power to suppress all, whether 
such publications are political, secu- 
lar, religious, decent or indecent, ob- 
scene or otherwise. The doctrine of 
the Constitution must prevail in this 
State, which clothes the citizen with 
liberty to speak, write, or publish his 
opinion on any and all subjects, sub- 
ject alone to responsibility for the 
abuse of such privilege.” Ex p. Neill, 
32 Tex. Cr,..275, 2%76,.22. SW 923, 40 
AmSR 776 [quot Star Co. v. Brush, 
103 Misc. 631, 170 NYS 987, 989]. 


35. See cases supra note 34. 

Freedom of speech and of the press 
generally see Constitutional Law 
§§ 467-481. 

36. Star Co:.v. Brush, 185 App. 
Dive 261: 172 NYS? sols) Stan Cove 


Brush, 103 Mise. 631, 170 NYS 987; 
New Yorker Staats-Zeitung v. Brush, 
170 NYS 993;' German Herold Pub. 
Co. v..Brush, 170:NYS 993. 

[a] Case of first impression.— 
Star Co. v. Brush, 103 Misc. 631, 633, 
170 NYS 987 (‘‘no other local author- 
ity has ever attempted in this state 
to exercise such authority, because 
no case arising in our courts has 
been found dealing with such a situ- 
ation’’). 

37. Star Co..'v., Brush, supras) Hix 
p. Neill, 32 Tex, Cr. 275, 22 SW 928, 
40 AmSR 776. 

3s. Star Co. v. Brush, 103 Misc. 
631, 170 NYS 987. 

[a] Reason for rule.—“Upon the 
oral argument, the learned counsel 
for the defendants referred to the 
state of war now existing and seemed 
to imply that the attitude of the 
eourt upon this ease should not. be 
the same now as in normal times. 
Whether the freedom of the press, 
as it has heretofore existed in this 
eountry, should be restricted as a 
war measure is not a question that 
can be presented in Such a case as 
this. It is manifest that, if such 
restriction is to be imposed at all, 
it should be by national and not by 
local action. It would be an ex- 
traordinary and deplorable situation, 
if that freedom of the press, which 
we have so jealously guarded and 
which has meant so much to _ us, 
could now, of all times, when ques- 
tions of such supreme importance 
have to be considered and decided 
by the people, be suppressed at the 
will of the aldermen or trustees of 
any city or village anywhere in the 
country, No publication would be 
safe. Our greatest newspapers and 
other organs of information and dis- 
cussion would be at the mercy of 
little groups of local officials here 
and there and would be permitted to 
reach the people or not, according 
as such groups approved or disap- 


may lead to riot.42, Nor is such prohibition justifi- 
able on the ground of exigencies of war.*# 

[§ 518] 89. Nuisances—a. Licensing. To the ex- 
tent that the legislature may legalize things or acts 
liable to become nuisances“ it may, and often does, 
authorize municipal corporations to license or sanc- 
tion nuisances within the corporate limits.*® 


The 


proved the particular news of such 
publications. Whatever changes the 
war may necessitate, it is safe to 
say it will not place such power 
in such hands, and I say this with- 
out in the slightest degree question- 
ing the honesty and good intentions 
of such officials or their competency 
to perform the duties’for which they 
were elected by the people and 
created by the law.” Star Co. v. 
Brush, 103 Mise. 631, 640, 170 NYS 
987. 

39. New Yorker Staats-Zeitung v. 
Nolan, 89 N. J. Eq. 387, 105 A 72. 

40. Dearborn Pub. Co. v. Fitz- 
gerald, 271 Fed. 479. 

41. New Yorker Staats-Zeitung v. 
Notan,, 89 N. J. Ea. 387, 105 A725 
New Yorker Staats-Zeitung v. Brush, 
170 NYS 993; German Herold Pub. 
Co. v. Brush, 170 NYS 993. 

42. New Yorker Staats-Zeitung v. 
Nolan, 89 N. J. Hq. 387, 105 A 72. 

[a] Discussion of rule.—‘“The re- 
spondents insist that the municipal- 
ity had power to pass the resolu- 
tion because of what is called its 
police power. It is said that the 
circulation of the newspapers in the 
German language may lead to riot 
in the township, and that for that 
reason the township may, to pre- 
vent riot, forbid their circulation. 
I think to state the proposition is 
almost to demonstrate its absurdity. 
If the township may prevent the cir- 
culation of a newspaper for no rea- 
son other than that some of. its 
inhabitants may violently disagree 
with it, and resent its circulation by 
resorting to physical violence, there 
is no limit to what may be pro- 
hibited. The residence in the town- 
ship of a person obnoxious to the 
vast majority of its inhabitants may 
be prevented. The carrying on of a 
perfectly legitimate business may be 
prevented because to stop it inhabit- 
ants objecting to it may resort to 
violence. The duty of the town- 
ship officials is to suppress the dis- 
order and to punish those who are 
guilty of the illegal act, not to pre- 
vent the performance of the legal 
act.” New Yorker Staats-Zeitung v. 
Nolan, 89 N. J.: Eq. 387, 388, 105° A 
72. 

43. New Yorker Staats-Zeitung v. 
Brush, 170 NYS 998; German Herold 
Pub. Co. v. Brush, 170 NYS 993. 

44. See Nuisances [29 Cyc 1197]. 

45. Colo.—Colorado Cent, R. Co. v. 
Mollandin, 4 Colo. 154. 

Ind.—Dwenger v. Chicago, ete., R. 
Coy 8elnads 153. 

Iowa.—Milburn y. Cedar Rapids, 12 
Iowa 246. 

La.—Darcantel v. People’s Slaugh- 
ter House, ete., Co., 44 La. Ann. 632, 
11 S 239; Lewis v. Behan, 28 La. 
Ann. 130. 

Md.—Poole v. Falls Road Electric 
R. Co,, 88 Md. 588, 41 A 1069. 

Mass.—Levin v. Goodwin, 191 
Mass. 341, 77 NE 718, 114 AmSR 616; 
Com. v. Packard, 185 Mass. 64, 69 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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power must be expressly conferred or rise by nec- 
The exercise of the power 
cannot conflict with statutory provisions.47 

[§ 519] b. Abatement or Suppression‘s—(1) In 
General. One of the most usual powers enjoyed by 


essary implication.*® 


municipal corporations is that of 


NE 1067; Murtha v. Lovewell, 166 
Mass. 391, 44 NE 347, 55 AmSR 410; 
Saltonstall v. Banker, 8 Gray 195. 

Minn.—St. Paul y. Colter, 12 Minn. 
16, 90 AmD 278. ‘ 

Mo.—Givens v. Van Studdiford, 86 

Mo. 149, 56 AmR 421; Casey v. 
Wrought Iron Bridge Co., 114 Mo. A. 
47, 89 SW 330. 
" N. Y.—Crowley v. Rochester Fire- 
works Co., 95 App. Div. 18, 88 NYS 
483 [rev on other grounds 183 N. Y. 
353, 76 NE 470, 3 LRANS 330]; Cole- 
man v. New York, 70 App. Div. 218, 
75 NYS 342 [rev 35 Misc. 664, 72 
NYS 359, and aff 173 N. Y. 612 mem, 
66 NE 1106 mem]; Hodgkinson vy. 
Long Island R. Co., 4 Edw. 411. 

W. Va.—Watson v. Fairmont, etc., 
HL Cow tte Wel va Das; aot 1932 
Spencer v. Point Pleasant, ete, R. 
Co., 23 W. Va. 406. 

46. State v. Luce, 14 Del. 396, 32 
A 1076; Huesing v. Rock Island, 128 
Ill. 465, 21 NE 558, 15 AmSR 129; 
Townsend v. Epstein, 93 Md. 5387, 49 
A 629, 86 AmSR 441, 52 LRA 409. 

47. Cameron vy. Kenyon-Connell 
Commercial Co., 22 Mont. 312, 56 P 
358, 74 AmSR 602, 44 LRA 508. 

48. Abatement by: 

Health officer see Health § 838. 
arte NGe officer see Highways §§ 380, 
Private individual see Nuisances [29 

Cyc 1214]. 

Public authorities generally see Nui- 

sances [29 Cyc 1218]. 

49. U. S.—Sanitary Reduction 
Works v. California Reduction Co., 
94 Fed. 693; In re Ah Lung, 45 Fed. 
684. 

Ala.—Spear v. Ward, 74 S 27; Fer- 
guson v. Selma, 43 Ala. 398. 

Ark.—Waters v. Townsend, 65 Ark. 
613, 47 SW 1054; Harvey v. Dewoody, 
18 Ark. 252. 

Colo.—Brophy v. Hyatt, 10 Colo. 
2200n 1D eos; enver av) Mallen? 27 
Colo, 345, 3 693. 

Conn.—Dunham v. New Britain, 55 
Conn. 378, 11 A 354; McAlister v. 
Clark, s3.Conun. 91" 

Fla.—Orlando v. Pragg, 31 Fla, 111, 
12 S368, 34. AmSR 17, 19 LRA 196. 

Ga.—Smith v. Collier, 118 Ga. 306, 
45 SE 417; Vason v. Augusta, 38 Ga. 
542. 

Ida.—Porter v. Lewiston, 41 Ida. 
324, 238 P 1014. 


Tll.— Peo. v. Chicago, 280 Ill. 576, 
117 NE 779; Bushnell v. Chicago, 
EtG me eon 209) ail: 390 102 TN 
785, 49 LRANS 718; Chicago v. 


Weber, 246 Ill. 304,.92 NE 859, 34 
LRANS 306, 20 AnnCas 359; Gundling 
vy. Chicago, 176 Ill. 340, 52. NE 44, 
48 LRA 230; Harmison v. Lewistown, 
153 Ill. 313, 38 NE 628, 46 AmSR 
893; North Chicago City R. Co. v. 
Lake View, 105 Ill. 207, 44 AmR 788; 
Northwestern Fertilizing Co. v. Hyde 
Park, 70 Ill. 634; Chicago v. Rumpff, 
45 Li. 90,.-92) Amp 196,) Block” v. 
Jacksonville, 36 Ill. 301; Meltzer v. 
Chicago, 152 Ill, A. 334; Nazworthy 
vy. Sullivan, 55 Ill. A. 48; Quincy v: 
O’Brien, 24 Ill. A. 591. : 

Ind.—Bowers v. Indianapolis, 169 
Ind. 105, 81 NE 1097, 138 AnnCas 
1198; Walker v. Towle, 156 Ind. 639, 
59 NE 20, 538 LRA 749; Rushville 
Natural Gas Co. v. Morristown, 30 
Ind. A. 455, 66 NE 179. r 

Towa.—Knoxville v. Chicago, etc., 
R. Co., 83 Iowa 636, 50 NW 61, 32 


SR 321. 
ot n= Butlington v. Stockwell, 5 
City '"R.°)Co. ov. 


Kan.’ A. 569, 47 P 988 
Ky.—Louisville 
Louisville, 8 Bush 415. 
La.—State v. McShane, 159 La. 728. 
106 S 252; Crowley v. HUsworth, 114 
[438 C. J.—26] 


sances.*9 


suppressing nul- 


La. 308, 38 S 199, 108 AmSR 353, 
69 LRA 276; State v. Morris, 47 La, 
Ann. 1660, 18 S 710; Waters Pierce 
Oil Co. v. New Iberia, 47 La. Ann. 
863, 17 S 848; State v. Heidenhain, 
42 La. Ann. 483, 7 S 621, 21 AmSR 
388; New Orleans Gas Light Co. v. 
Hart, 40 La. Ann. 474, 4 S 215, 8 
AmSR 544; Monroe v. Gerspach, 33 
La. Ann. 1011; New Orleans v. Lam- 
hert, 14 La. Ann, 247; Kennedy v. 
Phelps, 10 La. Ann, 227; Municipal- 
ity No.1 vv. °Wilson,-5 Way Arm .747, 


Me.—Wadleigh v. Gilman, 12 Me. 
403, 28 AmD 188. 
Md.—Hagerstown vy. Witmer, 86 


Md. 293, 37 A 965, 39 LRA 649. 

Mass.—Baker y. Boston, 12 Pick. 
184, 22 AmD 421. 

Minn.—St. Paul v. Haugbro, 93 
Minn. 59, 100 NW 470, 106 AmSR 
427, 66 LRA 441, 2 AnnCas 580. 

Miss.—Green v. Lake, 60 Miss. 451; 
Lake v. Aberdeen, 57 Miss. 260. 

Mo.—St. Louis v. Galt, 179 Mo. 8, 
77 SW 876, 68 LRA 778; Tarkio v. 
Miller, 167 Mo. A. 122, 151 SW 208; 
ee City v. McAleer, 31 Mo. A. 

Nebr.—State v. Withnell, 91 Nebr. 
101, 185 NW 376, 40 LRANS 898. 

N. J.—Nicoulin v. Lowery, 49 N. J. 
L. 391, 8 A 513; Manhattan Mfg., ete., 
Co. v. Van Keuren, 23 N. J. Eq. 251. 

N. Y.—Rochester v. Simpson, 134 
NOY. 4149 31 NE te trevib an 
86, 10 NYS 499]; Rogers v. Barker, 
31 Barb. 447; Hickok y. Plattsburgh, 
15 Barb. 427 [rev on other grounds 
16 N. Y. 161 note]; Clark v. Syra- 
cuse, 13 Barb. 32; Peo. v. Garabed, 
20 Mise. 127, 45 NYS~827; Lewis v. 
Dodge, 17 HowPr 229; Tanner v. 
Albion, 5 Hill 121, 40 AmD 337; Hart 
v. Albany, 9 Wend. 571, 24 AmD 165; 
Vanderbilt v. Adams, 7 Cow. 349. 

N. C.—Lawrence v. Nissen, 173 
N. C. 359, 91 SE 1036; State v. Hord, 
122 N. C. 1092, 29 SE 952, 65 AmSR 
(42 eeState Ver Tatt,, Dissine Coa1190: 
23 SE 970, 54 AmSR 768, 32 LRA 
122; State v. Webber, 107 N. C. 
12 SE 598, 22 AmSR 920; Hellen -v. 
Noe, 25 N. C. 493. 

Oh.—Kasch v. Akron, 100 Oh. St. 
229, 126 NE 61. 

Okl.—Calkins v. Ponea City, 89 Okl. 
100, 214 P 188; Duncan Electrie, etc., 
Coy va Duncan, 64" Oki 295" 166) 2 
1048; In re Jones, 4 Okl. Cr. 74, 109 
P 570, 140 AmSR 655, 31 LRANS 548. 

Or.—Ex p. Wygant, 39 Or. 429, 64 
P 867, 87 AmSR 6738, 54 LRA 636. 

Pa.—Butler’s App., 1 Pa. Cas. 219, 
1 A 604; Pittsburg v. W. H. Keech 
Co., 21 Pa. Super. 548; Philadelphia 
v. Brabender, 17.Pa. Super. 331 [aff 
201 Pa. 574, 51 A 374, 58 LRA 220]. 

R. I.—Brown v. Narragansett, 21 
R. I. 5038, 44 A 932. 

Ss. C.—Charleston vy. Werner, 38 
S. C. 488, 17 SE 338, 37 AmSR 776. 

Tenn.—Theilan v. Porter, 82 Tenn. 
622, 52 AmSR 173. 

Tex.—Forney v. Mounger, (Civ. A.) 
210 SW 240; Crossman y. Galveston, 
(Civ. A.) 204 SW 128; Ex p. Glass, 
(Cr.) 90 SW 1108. 


Vt.—Verder v. Ellsworth, 59 Vt. 
354, 10 A 89. 
Va.—Richmond v. Long, 17 Gratt. 


(58 Va.) 875, 94 AmD 461. 
W. Va.—Donohoe v. Fredlock, 72 
Wa. Va. 712,79 SBE 736; "Parker v. 


Fairmont, 72 W. Va. 688, 79 SE 660, 
47 LRANS 1138. 

50. McMahon v. Telluride, 79 Colo. 
281, 244 P 1017, 46 ALR 358. 


51. Ala.—Spear vy. Ward, 74 S 27. 

Colo.—Denver v. Mullen, 7 Colo. 
845, 3 P 693. 

Ida.—Porter vy. Lewiston, 41 Ida. 


824; 238 P 1014. 


corporations is a governmental funetion.°° 
islature may, and often does, confer such power 
upon them.®! The power may arise*by express grant 
or by necessary implication.®°? It usually is enjoyed 
as part of the police power,®* especially that part of 
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Suppression of 


The abatement of nuisances by municipal 


The leg- 


Ill.— Peo. v. Chicago, 280 Ill. 576, 
117 -NE 779; Bushnell v. Chicago, 
ete. «RCo. 209) TI 290s LOZ ONES 
785, 49 LRANS 718; Chicago v. 
Weber, 246 Ill. 304, 92 NE 859, 34 
LRANS 306, 20 AnnCas 359; North- 
western Fertilizing Co. v. Hyde Park, 
70 Ill. 684; Block v. Jacksonville, 36 
Ill. 801; Meltzer v. Chicago, 152 I11. 
A. 334. 

Ind.—Bowers v. Indianapolis, 169 
Ind. 105, 81 NE 1097, 13 AnnCas 1198; 
Rushville Natural Gas Co. v. Morris- 
town, 30 Ind. A. 455, 66 NE 179. 

La.—State v. McShane, 159 La. 7238, 
106 S 252; State v. Morris, 47 La. 
Ann. 1660, 18 S 710; New Orleans v. 
Lambert, 14 La. Ann. 247; Municipal- 
ity No. 1 v. Wilson, 5 La. Ann. 747. 

Minn.—St. Paul v. Haugbro, 93 
Minn. 59, 100 NW 470, 106 AmSR 427, 
66 LRA 441. 

Mo.—St. Louis v. Galt, 179 Mo. 8, 
77 SW 876, 68 LRA 778; Tarkio v. 
Miller, 167 Mo. A.A22, 151 SW 208. 

Nebr.—State v. Withnell, 91 Nebr. 
101, 185 NW 376, 40 LRANS 898. 

N. Y.—Rogers v. Barker, 31 Barb. 
447; Hickok v. Plattsburgh, 15 Barb. 
427 [rev on other grounds 16 N. Y. 
161 note]; Clark: v. Syracuse, 13 
Barb. 32; Lewis v. Dodge, 17 HowPr 
237; Vanderbilt v. Adams, 7 Cow 349. 

N. C.—lLawrence v. Nissen, 173 
N. C. 359, 91 SE 1086. 

Oh.—Kasch y. Akron, 100 Oh. St. 
229, 126 NE 61. / 

Okl.—Calkins vy. Ponea City, 89 Okl. 
100, 214 P 188; Duncan Electric, ete., 
Co. v:) Duncan, 64 Oki: 27145166. P 
1048; In re Jones, 4 Okl. Cr. 74, 109 
vigor 140-AmSR 655, 31 LRANS 

Pa.—Butler’s App:, 1 Ba. Cas. 219, 
1A 604. 

Tenn.—Theilan v. Porter, 82 Tenn. 
622, 52 AmSR 173. 

Tex.—Forney v. Mounger, (Civ. A.) 
210 SW 240; Crossman vy. Galveston, 
(Civ. A.) 204 SW 128; Ex p. Glass, 
(Cr.) 90 SW 1108. 5 

[a] Legislation creating or fixing 
the powers of county boards of 
health should not be construed as in- 
tended to detract from the powers 
of a municipal government to make 
ordinances for the regulation and 
nuisances. Nicoulin 
v. Lowery, 49 N. J. L. 391, 8 A 513. 

52. State v. Morris, 47 La, Ann. 
1660, 18 S 710. And see cases passim 
this section. 
ig. U. S.—In re Ah Lung, 45 Fed. 
pay epee v. Selma, 43 Ala. 
398. 

Ark.—Waters v. Townsend, 65 Ark. 
613, 47 SW 1054; Harvey v. Dewoody, 
18 Ark. 252. 

Conn.—Dunham v. New Britain, 55 
Conn. 378,11 -AN 354. 

Ga.—Smith v. Collier, 118 Ga. 306, 
ee 417; Vason v. Augusta, 388 Ga. 
542. 

Tll.—Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 2380; Nazg- 
worthy v. Sullivan, 55 Ill. A. 48. 

La.—Crowley v. Ellsworth, 114 La. 
308, 38 S 199, 108 AmSR 358, 69 
LRA 276; State v. Morris, 47 La. 
Ann. 1660, 18 S 710; New Orleans 
Gas Light Co. v. Hart, 40 La. Ann. 
474, 4 S 215, 8 AmSR 544; Kennedy 
v. Phelps, 10 La. Ann. 227; Munici- 
pality No. 1 v. Wilson, 5 La. Ann. 
747. 

Mass.—Baker v. Boston, 12 Pick. 
184, 22 AmD 421. 

Miss.—Green v. Lake, 60 Miss. 451; 
Lake v. Aberdeen, 57 Miss. 260. 

Mo.—Kansas City v. McAleer, 31 
Mo. A.’ 433. 

N. J.—Nicoulin v. Lowery, 49 N. J. 
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the police power dealing with the protection of the 
health of the inhabitants of the municipal corpora- 
And the exercise of the power is generally 
considered as a proper municipal function®> which 
it is the duty of municipal corporations to ex- 
The power to abate nuisances may extend 
to abate nuisances created by public utilities.>? 

[§ 520] (2) Exercise of Power—(a) In General. 
Primarily it is within the power of municipal 
authorities to determine and declare what shall con- 
A large discretion rests with 


tion.>* 


ercise.°® 


stitute a nuisance.°® 
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poration is 


L. 391, 8 A 513; Manhattan Mfg., etc.,| 77 SW 876, 63 LRA 778. 


Co. v. Van Keuren, 23 N. J. Ba. 251. 

N. Y.—Rochester v. Simpson, 134 
N. Y. 414, 31 NE 171 [rev 57 Hun 
865 LOU ANYS* 4997; » Vanderbilt. “v. 
Adams, 7 Cow. 349. 

N. C.—Hellen v. Noes, 25 N. C. 493. 

Pa.—Philadelphia v. Brabender, 201 
Pa. 574, 51 A 374, 58 LRA 220 [dist 
Peo. v. Armstrong, 73 Mich. 288, 41 
NW 275, 16 AmSR 578, 2 LRA 721]; 
Butler’s App., “1 Pa. Cas. 219, 1 A 
604; Pittsburg v. W. H. Keech Co., 
21 Pa. Super. 548. 

ee U. S.—In re Ah Lung, 45 Fed. 
684. 

eee v. Selma, 43 Ala. 
398. : 
Ark.—Waters v. Townsend, 65 Ark, 
613, 47 SW 1054; Harvey v. Dewoody, 
18 Ark, 252. 

Conn.—Dunham vy. New Britain, 55 
Conn. 378, 11 A 354. 

Ga.—Smith v. Collier, 118 Ga. 306, 
45 SE 417; Vason v. Augusta, 38 Ga. 
542. 

Tll.— Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230. 

La.—State v. Morris, 47 La. Ann. 
1660, 18 S 710; Kennedy v. Phelps, 10 
La. Ann. 227; Municipality No. 1 
v. Wilson, 5 La. Ann. 747. 


Mass.—Baker vy. Boston, 12 Pick. 
184, 22 AmD 421. 
Miss.—Lake v. Aberdeen, 57 Miss. 


260. 

N. J.—Manhattan Mfg., etc., Co. v. 
Van Keuren, 23 N. J. Hq. 251. 

N. C—Hellen y. Noe, 25 N. C. 493. 

55. Baker v. Boston, 12 Pick. 
(Mass.) 184, 193, 22 AmD 421. 

56. Baker v. Boston, supra. 

“Tt is not only the right but the 
imperative duty of the city govern- 
ment, to watch over the health of 
the citizens, and to remove every 
nuisance, so far as they may be 
able, which may endanger it.” Baker 
v. Boston, supra. 

57. North Chicago: City R. Co. v. 
Lake View, 105 Ill. 207, 44 AmR 788; 
Butler's; App:, 1 Pa. Cas.. 219, 1 A 
604, 

Regulation of public utilities gen- 
erally see infra §§ 550-561. 

58. U. S.—Glucose Refining Co. v. 
Chicago, 138 Fed. 209; Whitmier, etc., 
Co. v. Buffalo, 118 Fed. 773. 

Ala.—Ferguson y. Selma, 43 Ala. 
398. 

Ark.—Dewitt v. La Cotts, 76 Ark. 
250, 88 SW 877; Ex p, Foote, 70 Ark. 
12, 65 SW 706, 91 AmSR 63; Waters 
v. Townsend, 65 Ark. 613, 47 SW 
1054; Harvey v. Dewoody, 18 Ark. 
252. 


Conn.—Dunham v. New Britain, 55 | 


Conn. 378, 11 A 354. 

Ga.—Crum v. Bray, 121 Ga. 709, 49 
SE 698, 1 AnnCas 991; Smith y. Col- 
lier, 118 Ga. 306, 45 SE 417; Vason v. 
Augusta, 38 Ga. 542. 

Ill. Patterson v, Johnson, 214 Ill. 
481, 73 NE 761; Laugel v. Bushnell, 
197 Ill. 20, 63 NE 1086, 58 LRA 266; 


Gundling .v. Chicago, 176 Ill. 340, 
52 NE 44, 48 LRA 230. 

La.—Kennedy v. Phelps, 10 La. 
Ann. 227. 

Md.—Harrison v. Baltimore, 1 Gill 
264. 

Mass.—Baker v. Boston, 12 Pick. 
184, 22 AmD 421. 

Miss.—Lake v. Aberdeen, 57 Miss. 


260. 
Mo.—St. Louis v. Galt, 179 Mo. 8, 


Nebr.—lIler v. Ross, 64 Nebr. 710, 
90 NW 869, 97 AmSR 676, 57 LRA 
5 


N. J.—Manhattan Mfg., etc., Co.’v. 
Von Keuren, 23 N. J. Eq. 251. 

N. Y.—Rochester y. Simpson, 134 
N. Y.° 414, 31° NE -871 jLrev .57 . Bhan 
36, 10 NYS 499]; Rogers v. Barker, 
31 Barb. 447; Hickok v. Plattsburgh, 
15 Barb. 427 [rev on other grounds 
16. N. Y. 161 note]; Clark v. Syra- 
cuse, 13 Barb. 32; Lewis v. Dodge, 17 
HowPr 229; Hart v. Albany, 9 Wend. 
571, 24 AmD. 165. 

N. C.—Hellen v. Noe, 25 N. C. 493. 

Or.—Palmberg v. Kinney, 65 Or. 
220, 13:2: P2 538. 

Pa.—Pittsburg v. W. H. Keech Co., 
21 Pa. Super. 548; Shrack v. Coates- 
ville, 6 Pa. Dist. 425, 19 Pa. Co. 334. 

Eng.—Southend-on-Sea Corp. vy. 
Davis; 6D EayRea6e : : 

59. Merrill v. Van Buren, 125 Ark. 
248, 188 SW 537. 

60. Denver v. Rogers, 46 Colo. 479, 
104 P 1042, 85 LRANS 247; In re 
Vandine, 6 Pick. (Mass.) 187, 17 AmD 
351; Cincinnati v. Burkhardt, 30 Oh. 
Cir: Ct, -3505,° Dx: pe oHarris, -/ 97 ) hex 
Cr. 399, 261 SW 1050, 32 ALR 1356. 

Reasonableness of regulations gen- 
erally see supra § 229. 

61. Bushnell v. Chicago, etce., R. 
Co., 259 Ill. 391, 102 NE 785, 49 LRA 


oo 
co 


NS 718; Shreveport v. Leiderkrantz 
peti 130 La. 802, 58 S 578, 40 LRANS 
62. 


See infra § 532. 
63. U. S.—Yates v. Milwaukee, 10 
Wall. 497, 19 L. ed. 984. 

Ala.—Spear v. Ward, 74 S 27; Cuba 
v. Mississippi Cotton Oil Co., 150 Ala. 
259, 43 S 706, 10 LRANS 310. 

Ark.—Dewitt v. La Cotts, 76 Ark. 
250, 88 SW 877; Arkadelphia v. Clark, 
52 Ark. 23, 11 SW 957, 20 AmSR 154; 
Ward v. Little Rock, 41 Ark, 526, 
48 AmR 46. 

Colo.—Denver v. Rogers, 46 Colo. 
479, 104 P 1042, 35 LRANS 247. 

Del.—Murden v. Lewes, 29 Del. 48, 
96 A 506. 

D. C.—Chevy Chase Sanatorium v. 
District ‘of Columbia, 46 App. 558; 
Campbell v. District of Columbia, 19 
App. 131. 

Fla.—Orlando v. Pragg, 31 Fla. 111, 
12 S 368, 34 AmSR 17, 19 LRA 196. 

Ida.—Porter v. Lewiston, 41 Ida. 
324, 238 P 1014; Twin Falls v. Har- 
lan 27 dani 769) 251 Weld ody 

Ill—Peo. v. Chicago, 280 Ill. 576, 
117 NE 779; Peo. v. Oak Park, 268 
Ill. 256, 109 NE 11; Peo. v. Chicago 
261 Ill. 16, 108 NE 609, 49 LRANS 
438, AnnCas1915A 292; Bushnell v. 
Chicago, ete., R. Co., 259 Ill. 391, 102 
NE 785, 49 LRANS 718; Chicago v. 
Weber, 246 Ill. 304, 92 NE 859, 34 
LRANS 306, 20° AnnCas 359; Peo. v. 
Busse,. 240 Il), 338, 88:,. NE 881; 
Harmison v. Lewistown, 153 Ill. 313, 
88 NE 628, 46 AmSR 893; Des Plaines 
v. Poyer, 123 Ill. 348, 14 NE 677, 5 
AmSR 524; North Chicago City R. Co. 
v. Lake View, 105 Ill. 207, 44 AmR 
788; Chicago v. Gunning System, 114 
THe Ay 39%0 [afi 214. ie 628.0 73h Nie 
1035, 70 LRA 230, 2 AnnCas 892]; 
Munsell yv. Carthage, 105 Ill. A. 119. 

Ind.—Walker v. Jameson, 140 Ind. 
591, 37 NE 402, 39 NE 869, 49 AmSR 
222, 28 LRA 679, 688. 

Ky.—Boyd v. Frankfort, 117 Ky. 
199, 77 SW 669, 25 Kyl 1811, 211 


‘Minn. 298, 31 NW 49. 


ea 


‘[§§ 519-520 


the municipal governing body in determining what — 
constitutes nuisances.°® 
exercised reasonably® and not arbitrarily.®* 
declaration by municipal authorities that a thing is 
a nuisance is not a final determination of the ques- 
tion; it is subject to review by the courts both as 
to its reasonableness and as to the thing inveighed 
against being in fact a nuisance.®* A municipal cor- 
poration cannot make a thing a nuisance by merely 
declaring it to be such.** 


But the power must be 
The 


Even though the cor- 


empowered to declare what shall 
AmSR 240. 
La.—Shreveport v. Leiderkrantz 


SoG 130 La, 802, 58 S 578, 40 LRANS 


Md.—Hagerstown Wa Baltimore, 
ete; Ri Co. 10% Md. 178568). 7490; 
126 AmSR 382; Gallagher v. Flury, 
99 Md. 181, 57 A 672; Frostburg v. 
Wineland, 98 Md. 239, 56 A 811, 64 
LRA 627, 1 AnnCas 783. 

Mich.—In re Frazee, 63 Mich. 396, 


‘Gilfillan, 36 


Miss.—Desporte v. Biloxi, 136 Miss. 
542, 100. S 387; Bx -p. O'Leary 65 


Miss. 80, 3 S 144, 7 AmMSR 640. 


Mo.—St. Louis v. Dreisoerner, 243 
Mo. 217, 147 SW 998, 41 LRANS 177; 
St. Louis v. Heitzeberg Packing, etce., 
Co., 141 Mo. 375, 42 SW 954, 64 AmSR 
516; 39 LRA 551; Brown v. Carroll- 
ton, 122 Mo..A. 276, 99 SW 37; Car- 
penter v. Reliance Realty Co., 103 Mo. 


A. 480, 77 SW 1004. 
N. Y.—Rochester v. Simpson, 134 
Ni YY. 7414, 32 NE Sil iGritine wy. 


Gloversville, 67 App. Div. 403, 73 NYS 
684; Buffalo v. Kellner, 90 Misc. .407, 
153 NYS 472. 

N. C.—State v. Whitlock, 149 N. C. 
542, 63 SE 123, 128 AmSR. 670, 16 
AnnCas 765; State v. Taft, 118 N. c 
1190, 23 SE 970, 54 AmSR 768, 32 
ea 122. 

h.—Cleveland v. Malm, 7 OhS& 
CP 124, 5 OhNP 2038. 
~~ Okl—In. re, Jones) AaviObkAiGrsnas 
i P 570, 140 AmSR 655, 31 LRANS 


Or.—Ex p. Wygant, 39 Or. 429, 64 P 
867, 87 AmSR 678, 54 LRA 636; 
Grossman y. Oakland, 30 Or. 478, 41 
P 5, 60 AmSR 832, 36 LRA 593. 

_ Pa.—Manorville v. Flenner, 286 Pa. 
103, 133 A 30; Pittsburg v. W. 
Keech Co., 21 Pa. Super. 548. 

Tex.—Texarkana v. Reagan, 112 
Mex. SLT 247 SW 86 Lath i(CiveeAc) 
238 SW 717]; Crossman vy. Galveston, 
112 Tex. 303, 247 SW 810, 26 ALR 
1210; Ex p. Von Koenneritz, (Civ. A.) 
261 SW 570; San Antonio v. Salva- 
Pg ATay, ne pret SW 860; Ex 
p. arris, eX. Cru ssggur 
ae 32 ALR 1356. bas 

a.—Richmond y. Caruthers 
Va. 774, 50 SE 265, 70 LRA 1605; 3 
AnnCas 495; Roanoke vy. Bolling, 101 
Mee nae 43 ae Hoey te Door, ete. 

o. v. Bristol, a. 304, & : 
7 AinSh 788 33 SH 588, 

a.—Parker v. Fairmont 
W, .V@ 688, 79 SE 660, 47 LRANS 

Man.—Re Dupuis, 17 an, 
WestLR 699. ¥ na be 

“It is a doctrine not to be tolerate 
in this country, that a municipal toe 
poration, without any general laws 
either of the city or of the State 
within which a given structure can 
be Shown to be a nuisance, can, by 
its mere declaration that it is oné 
subject it to removal by any person 
supposed to be aggrieved, or even 
by the city itself. This would place 
every house, every business, and all 
the property of the city, at the un- 
controlled will of the temporary 1lo- 
cal authorities. Yet this seems to 
have been the view taken by coun- 
sel who defended this case in the 
Cireuit Court; for that single ordi- 
nance of the city, declaring the 
wharf of Yates a nuisance, and 


a ee ean a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 520] 


constitute a nuisance, it cannot declare that to be 
a nuisance which is not so in fact;** it cannot arbi- 
trarily and without support of reason or fact 
declare that which: is harmless a nuisance.*® The 
power is limited to such things as the common law 
or statute declares to be nuisaneces.®* But the 
power may extend to those things which in their 
nature may be nuisances but as to which there may 
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their locality, surroundings, or the manner in which 
they may be conducted, managed, ete., may,°® and 
can only, be declared nuisances by municipal cor- 
porations when they are such in fact.°® The power 
does not extend to include the power to suppress 
acts merely vicious or immoral.?° But the power 
of a municipal corporation over nuisances may tend 
to authorize it to prevent a condition likely to be- 


be honest differences 
minds.®7 


ordering its abatement, is the only 
evidence in the- record that it is 
a nuisance or an obstruction to navi- 
gation, or in any manner injurious 
to the public.” Yates v. Milwaukee, 
10 Wall..:@U. St) 497. 605, 29) et ed, 
984 [quot San Antonio v. Salvation 


eee (Tex Civ. An) ADs W ” S.G0; 
5}. 

{a] A by-law to prohibit the beat- 
ing of drums simply, without evi- 


dence of the noise being unusual or 

ealeulated to disturb, is ultra vires 

and invalid; and the refusal to re- 

ceive evidence on the prisoner’s be- 

half is a valid ground for her dis- 

oeeree. Reg. v. Nunn, 10 Ont. Pr. 
5. 


64 U. S.—yYates v. Milwaukee, 10 
Wall. 497, 19 L. ed. 984. 


Ala.—Cuba v. Mississippi Cotton 
Oil,Co., 150 Ala. 259, 43 S 706, 10 
LRANS 310. 


Ark.—Merrill v. Van Buren, 125 
Ark. 248, 188 SW 537; Arkadelphia v. 


Claris, 1622 Ark, 123, 11..SW 957, 20 
AmSR 154; Ward vy. Little Rock, 41 
Ark. 526, 48 AmR 46. 


Colo.—Gault v. Ft. Collins, 57 Colo. 
324, 142 P 171, AnnCas1916B 718; 
Denver v. Mullen, 7 Colo. 345, 3 P 
693; Houston v. Walton, 23 Colo, A. 
282, 129 P 263. 

Del.—Murden v. Lewes, 29 Del. 48, 
96 A 506. 

D. C.—Chevy Chase Sanatorium y. 
District of Columbia, 46 App. 558. 

Ida.—Twin Falls v. Harlan, 27 Ida. 
769, 9rb ese 11.915 

Ill.—Peo. vy. Chicago, 280 Ill. 576, 
117 NE 779; Peo. v. Chicago, 260 Ill. 
150, 102 NE 1039; Bushnell v. Chi- 
caro, ete RR: Col 269 211.391, 102 
NE 785, 49 LRANS 718; Chicago v. 
Weber, 246 Ill. 304, 92 NE 859, 34 
LRANS 306, 20 AnnCas 359; 
v. Joliet, 237 Ill. 300, 86 
127 AmSR BB yea LRANS 1128; Car- 


thage v. Munsell, a Oot iy Lule 474, 67 
NE 831; Des Plaines v. Poyer, 123 
Ill. 348, 14 NE 677, 5 AmSR 524; 


Harmon vy. Chicago, 110 Ill. 400, a 
AmR 698; Chicago, etc., R. Co. 
Joliet, 79 Tl. 25; Carthage Vv. Tayeir 
105 Til. A e385 Munsell MG Carthage, 
105 Ill. A. 119. 

; Ind.—South Bend v. Chicago, etc., 
Re, CO.) 2 Go, and. 3455, 10 NE 628, 
AnnCas1915D . 966; Evansville v. 
Miller, 146 Ind. 613, 45 NE 1054, 38 
LRA 161; Mt. Vernon First Nat. Bank 
Vv. Sarlls, 129 Ind. 201, 28 NE 434, 
28 AmSR 185, 13 LRA 481; Bloom- 
field v. West, 68 Ind. A, 568, 4271 
NE 4. 

Iowa.—Everett yv. Council Bluffs, 
46 Iowa 66. 

Ky.—Boyd v. Frankfort, 117 Ky. 
199, 77 SW. 669,;,25 KyL.1311, 111 
AmSR 240. 

La.—Opelousas v. Norman, 51 la. 
‘Ann. 736, 25 S 401. 

Md.—Hagerstown Ve, Baltimore, 
Cte... CO. L0Ts Md. (178,68 A 1490), 
126 AmSR 382; State v. Mott, 61 Md. 
297, 48 AmR 105. 

Mich.—Wreford v. 14 Mich. 
nl 

Kosciusko, 88 


Miss. 611, 41 S 268; Ex p. O’Leary, 
65 Miss. 80, 3 8 144, 7 AmSR 640. 
Mo.—Brown v. Carrollton, 122 Mo. 
A. 276, 99 SW 37. 
N. J.—State v. Jersey City, 29 N. J. 


Peo., 


Miss.—Comfort Vv. 


ei Lee Ore 
Oh.—Cincinnati -v, Miller; 11° Oh. 
Dec, (Reprint) 788, 29 CincLBul 


364, 


of opinion 
Things which are not in their nature nui- 
sances but which may become so by reason of 


in impartial 


Okl.—Dunean Electric, ete. Co. v. 
Dunean, 64 Okl, 211, 166 P 1048; In re 
Jones, 4 Okl. Cr. 74, 109-P 570, 140 
AmSR 655, 31 LRANS 548. 

Or.—Grossman vy. Oakland, 30 Or. 
ae 41 P 5, 60 AmSR 832, 36 LRA 


Pa.—Pittsburg v. W. H. Keech Co., 
21 Pa. Super. 548. 

Tex.—Reagan v. Texarkana, 
A.) 238 SW 717; Gulf, etc:, , 
v. Belton, 57 Tex. Civ. A. 460, 
SW: 413 .*ixiip. “Earris; (97, Tex. Cr. 
399, 261 SW 1050, 32 ALR 13856. 

“This would place every house, 
every business, and all the property 
of the city, at the uncontrolled will 
of the temporary local authorities.” 
Yates v. Milwaukee, 10 Wall. (U. S.) 
497, 505, 19 L. ed. 984. 

“The ground upon which the 
validity of this ordinance is assailed 
is that the city had no power to 
pass it.,In the first place, it is 
to be noted that the ordinance does 
not, in terms, declare an ice-making 
house or cocling plant, when _ estab- 
lished contrary to its provisions, a 
nuisance, and since these establish- 
ments are not nuisances per se, the 
statute giving the city the power to 
declare what shall be a nuisance, and 
to abate the same, cannot be con- 
strued as conferring the power upon 
the city to pass said ordinance.” 
Peo. v. Chicago, 260 Ill. 150, 152, 102 
NE 1039. 

65. Ala.—Cuba v. Mississippi Cot- 
ton, Oil Co., 150 Ala. 259, 43 S706; 
10 LRANS 310. 

Ark.—Ward v. Little Rock, 41 Ark. 
526, 48 AmR 46. 

Ill.—Chicago v. Weber, 246 Ill. 304, 
92 NE 859, 34 LRANS 306, 20 AnnCas 


obo) Chicago. CtG.,. ik. OO. Vin wollek 
V9) ell 254 Boyer V. Des Plaines, 18 
Tl. A. 225. 


Iowa.—Everett v. Council Bluffs, 
46 Iowa 66. 

Ky.—Boyd v. Frankfort, 117 Ky. 
199 GE SW, GOD, ee cyan LS att 
AmSR 240. 

Nebr.—State v. Withnell, 91 Nebr. 
101, 185 NW 376, 40 LRANS 898. 

N. J.—New Jersey R., ete., Co. v. 
Jersey City, 29 N. J. L. 170. 

Or.—Grossman v. Oakland, 30 Or. 
eae) 41 P 5, 60 AmSR 832, 36 LRA 
593. 

Pa.—Bryan y. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR /870. 

Ont.—Reg. v. Nunn, 10 Ont, Pr. 395. 

66. U. S.—Yates v. Milwaukee, 10 
Wall. 497, 19 L. ed. 984. 

Colo.—Denver v. Mullen, 7 Colo. 
S40, ipeEawOo Ss 

D. C.—Chevy Chase Sanatorium 
v. District of Columbia, 46 App. 
558. . 

Ill.—Peo. v. Chicago, 280 Ill. 576, 
117: NE 779; Des Plaines v. Poyer, 
123 Ill. 348, 14 NE 677, 5 AmSR 524; 


SINSAER: CLOT wm COmy. POE, 109), Ll. 
Iowa.—Everett v. Council Bluffs, 
46 Iowa 66. 
La RoGATACHTS Velcon evi 5, Mon. 
La.—Laviosa vy. Chicago, etc., R. 
©o.;) 1 McG. “2.99. 
Miss.—@Quintini v. Bay St. Louis, 


64 Miss. 48%, 1 S 625, 60 AmR 62. 

Mo.—Brown VY. Carrollton, 122 fo. 
A. 276, 99 SW. 37. 

N. J.—Hutton v. Camden, 39 N. Ji. 
L. 122, 23 AmR 203; New Jersey R., 
oho Co. v. Jersey City, 29 N, ws, ds 
170. 


come detrimental to the publie health as much as it 
is to abate such conditions after the evil conse- 
quences appear.’ 


In so far as the legislature may 


Oh.—Whitcomb v. Springfield, 3 Oh. 
Cir) Ct, 244, 2 Oh. Cir: Dec. 133, 

Okl.—Duncan Electric, etce., Co. Vv. 
Duncan, 64 Okl. 211, 166 P 1048. 

Pa.—Com. V5 Yost, 11 Pa. Super. 
323. 


Tex.—Crossman v. Galveston, 112 
Tex. 303, 247 SW 810, 26 ALR 1210. 

W. Va.—Donohoe v. Fredlock, 72 
W. Va. 712, 79 SE 7365) Parker wv. 
Fairmont, 72 W. Va. 688, 79 SE 660, 
47 LRANS 1138; Dayis v. Davis, 40 
W. Va. 464, 24 ‘SE 906. 

Man.—Re Dupuis, 17 Man. 416, 7 
WestLR 699. 

[a] Unless the particular use of 
property comes within the common- 
law or statutory idea of a nuisance, 
the municipality cannot declare it to 
be a nuisance, although its charter 
purports to confer upon it power to 
prevent and restrain nuisances and 
declare what shall be and constitute 


a nuisance. Grossman vy. Oakland, 


80 Or.” 478,415 Pb,” 60 Am Six 332, 
36 LRA 593. 

67. Laugel v. Bushnell, 197 Ti. 
20, 63 NE 1086, 58 LRA 266 [aff 
96 Ill, A. 618]; State v. Withnell, 


91 Nebr. 101, 135 NW 376, 40 LRA 
NS 898; In re Jones, 4 Okl. Cr. 74, 
109 P 570, 140 AmSR 655, 31 LRA 
NS 548; Pittsburg v. . H. Keech 
CoOwe2 Pa. Super. 548. 

“Nuisances may thus be classified: 
first, those which in their nature are 
nuisances per se or are so de- 
nounced by the common law or by 
statute; second, those which in their 
mature are not nuisances but may 
become so by reason of their local- 
ity, surroundings or the manner in 
which they may be conducted, man- 
aged, etc.; third, those which in 
their nature may be nuisances, but 
as to which there may be honest 
differences of opinion in impartial 
minds. The power granted by the 
statute to the governing bodies of 
municipal corporations to declare 
what shall be nuisances and to abate 
the same, etce., authorizes such 
bodies to conclusively denounce those 
things falling within the first and 
third of these classes to be nui- 
sances, but as to those things fall- 
ing within the second class the power 
possessed is only to declare such of 
them to be nuisances as are in fact 
so. With these distinctions kept 
clearly in view no difficulty will be 
found in harmoniwing the decisions in 
question.”  Laugel v. Bushnell, 197 
Hl. 20, 26,63 NE 1086, 58 LRA 266 
[dist and expl Harmison v. Lewis- 
town, 153 Ill, 313, 36 NE 628, 46 
AmSR 893; Emmons v. Lewiston, 132 
Ill. 380, 24 NE 58, 22 AmSR 540, 
8 LRA 328; Des Plaines vy. Poyer, 
123. TI” 348,~ 14° NE. 677, 5 AmSR 
524; North ‘Chicago City. “Ri Com va 
Lake View, 105 Ill. 207, 44 AmR 
788]. 

[a] Drum beating and horn blow- 
ing in the street may be restrained. 
In re Gribben, 5 Okl. 379, 47 P 1074. 

68 Sings v. Joliet, 937 Tl. 300, 
bane 663, 127 AmSR 323, 22 LRANS 

69... Peo, v/ Chicago, 280 Ill. 576, 
117 NE 779; Duncan Electric, etce., 
Co. v. Duncan, 64 Okl. 211, 166 P 


1048. 
70. Marksville v. Worthy, 123 La. 
90 


432, 49 S'11, 131 AmSR 353. 
71. Fenton v. Atlantic City, 
N. J. L. -403, 103 A 695; Gregory. v. 
New York, 40 N. Y. 273. 
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declare nuisances, a municipal corporation may be 
empowered to declare by ordinance or by-law things 
or acts nuisances, although they may not be 
such in the absence of such ordinance or by-law.” 
The power to regulate does not authorize entire pro- 
hibition.73 : 

Use of unsanitary dwellings. In the exercise of 
its power to suppress nuisances a municipal cor- 
poration may prohibit the use of dwellings so un- 
sanitary as to be unfit for habitation or which 
may be considered dangerous‘to the public health or 
morals."* 

[§ 521] (b) Necessity of Ordinance or By-Law.” 
The power of municipal corporations to declare 
what shall be a nuisance and to abate it is not a 
self-executing one.7® It must be exercised only in 
accordance with ordinances or by-laws regularly 
and legally adopted,*? applicable alike to all of the 
class.** The power does not confer the right to 
decide that a particular building or thing is a 
nuisance.79 It has ‘been held that it is not nec- 
essary to define the physical condition which shall 


72. Ex p. Lacey, 108 Cal. 326, 41 
P 411; Ex p. Heilbron, 65 Cal. 609, 
4 P 648; Ex p. Shrader, 33 Cal. 279; 


Mullen, 
Beiling v. Evansville, 144 Ind. 644, 


7 Colo. 


MUNICIPAL CORPORATIONS 


be such by law, or so adjudged by 
judicial determination.” 
345, 
[quot Houston vy. Walton, 23 Colo. A. 


[$$ 520-521 


constitute a nuisance.®° And ordinances declaring - 
a particular property a nuisance have been held 
valid in cases of extreme emergency.*+ It also has 
heen held that, under its general police power, a 
municipal corporation has a right to abate a con- 
tinuous nuisance, although the provisions of the 
ordinance in reference thereto are invalid, where 
due notice of an intention to abate it is given to 
the owner.82. If a municipal ordinance in general 
terms, and general in character, defines a fire hazard 
and directs its abatement, it is held that there is 
no objection to a later special ordinance calling on 
the municipality’s attorney to take proceedings to 
abate a named person’s premises if such premises 
constitute a fire hazard.** 

Declaration of nuisance by statute. It is held 
that if a statute declares a thing to be a nui- 
sance and empowers the municipal corporation to 
abate it, it is not necessary for such corporation 
to declare it by ordinances to be a nuisance in 
order to abate it.*4 

Manner of abatement. It has been held that the 


emergency existed, as it appears to 
have existed from the recitals of the 
ordinance, had the power to declare 
the existence of the nuisance by the 


Denver ev. 


3538, 3 °P 693 


42 NE 621, 35 LRA 272; Rund v. 
Fowler, 142 Ind. 214, 41 NE 456; Com. 
v. Parks, 155 Mass. 531, 30 NE 174. 
73. Ala.—Greensboro y. EHEhren- 
ea 80 Ala. 579, 2 S 725, 60 AmR 
Fla.—Malone vy. Quincy, 66 Fla. 52, 
62 S 922, AnnCas1916D 208. 
eee en v. Brooks, 20 Ga. 
Iowa.—Shiras v. Olanger, 50 Iowa 
571, 33 AmR 138. 
La.—Crowley v. West, 52 La. Ann. 
ae 27 S.58, 78 AmSR 355, 47 LRA 


Md.—State v. Mott, 61 Md. 297, 48 
AmR 105. 
N. Y.—Rochester v. 12 
Barb. 559. 
N. C.—State v. Taft, 118 N. C. 1190, 
oon 970, 54 AmSR 768, 32 LRA 
Malm, 7 OhS& 


Collins, 


Oh.—Cleveland vy. 
CP 124, 5 OhNP 203. 

74 Polsgrove v. 
408, 157 SW 1133. 

75. Wecessity of regulation gener- 
ally see supra § 251 et seq. 
abatement see 


Moss, 154 Ky. 


infra 


76. Denver v. Mullen, 7 Colo. 345, 
3 P 693; Houston v. Walton, 23 Colo. 
A. 282, 129 P’ 263; Ridgeway v. West; 
60 Ind. 371. 


77. Colo.—Gault v. Ft. Collins, 57 | 


Colo. 324, 142 P 171, AnnCas1916B 
718; Houston v. Walton, 28 Colo. A. 
282,.129 P 262. 

Ill._— Baldwin v. Smith, 82 Ill. 162. 
Ind.—Ridgeway v. West, 60 Ind. 


371 
Iowa.—Wilson v. Ottumwa, 181 
164 NW 613, LRA1918B 


Iowa 303, 
468. 

N. Y.—yYonkers v. Federal Sugar 
Refining Co., 136 App. Div.701, 121 
NYS 494. 

W. Va.—Donohoe v. Fredlock, 72 
W. Va. 712, 79" SEH 736; “Parker “vy. 
Fairmont, 72 W. Va. 688, 79 SE 660, 
47 LRANS 1138. 

“The proper construction of this 
language is, that the city is clothed 
with authority to declare, by gen- 
eral ordinance, what shall constitute 
a nuisance. That is to say, the city 
may, by such _ ordinance, define, 
classify and enact what things or 
classes of things, and under what 
conditions and circumstances such 
specified things are to constitute and 
be deemed nuisances... not that 
the city council may, by a mere reso- 
lution or motion, declare any par- 
ticular thing a nuisance which has 
not theretotore been pronounced to 


282, 288, 129 P 263). 

78. Sevier v. Barbourville, 180 Ky. 
553, 204 SW 294, LRA1918F 1128; 
Donohoe v. Fredlock, 12 W. Va. 712. 
79 SE 736; Parker v. Fairmont, 73 
oF Va. 688, 79 SE 660, 47 LRANS 
138. 

79. Sevier v. Barbourville, 180 Ky. 
553, 204 SW 294, LRAI918F 1128; 
Lake y. Aberdeen, 57 Miss. 260. 

[a] Discussion of rule.—‘‘Such a 
power is not to be tolerated. eG 
would place ‘all the property in the 
city at thé uncontrolled will of the 
temporary local authorities.’ The 
city may have such ordinances as 
its charter authorizes, and a struc- 
ture erected or a business conducted 
in violation of such ordinance may 
be dealt with in accordance with 
the ordinance, but it is not allow- 
able for one or more citizens to 
exhibit a bill of complaint, alleg- 
ing that certain buildings or opera- 
tions are a nuisance, not within any 
law or ordinance previously passed 
and operating on all, but because of 
certain facts set forth in the peti- 
tion; and to procure a decree to 
abate such alleged nuisance, not as 
being a violation of a precedent en- 
actment, but by virtue of a decree 
of the mayor and selectmen that 
it is so in the given case. The prop- 
erty and pursuits of the citizen are 
not held by so, frail and uncertain 
a tenure as. the’ mere declaration of 
a body acquiring temporary control 
of the affairs of a city or town. 
There must be a law applicable to 
the subject, and it must be legally 
tried and determined whether the law 
has been violated.” Lake y. Aber- 
deen, 57 Miss. 260, 268. 

80. Chicago v. Atwood, 269 Ill. 
624, 110 NE 127. 

81. Sings v. Joliet, 237 Ill. 300, 86 
NE 6638, 127 AmSR 323, 22 LRANS 


1128. 

Discussion of. rule.—‘‘Plain- 
tiffs in error first object that the 
city was without power to pass an 
ordinance which had application only 
to the property involved in this suit; 
that the power given to declare a 
nuisance must be exercised by an 
ordinance general in its character, 
operating uniformly upon all persons 
and upon all property of the same 
character within the city. While the 
precise steps necessary to be taken 
by the city in declaring a, thing to 
be a nuisance have never’ been 
pointed out by this court, we are 
of opinion that the city, in the ex- 
ercise of its police power, if the 


ordinance which it passed, provided 
the location and condition of the 
building were such that the method 
ordained was the only one which 
could in reason be used that would 
be effective in preventing the spread 
of the _ disease. Many cases can 
readily be imagined in which the city 
must proceed in a manner exceed- 
ingly summary, both to declare and 
to abate a nuisance, and in such case 
the passage of an ordinance such as 
that here involved would seem to 
be a declaration sufficiently formal.” 
Sings v. Joliet, 237 Ill. 300, 308, 86 
NE 663, 127 AmSR 323, 22 LRANS 
Birmingham vy. 


1128. 

82. 200 
Ala. 463, 76 °S 395. 

83. Seattle v. Seibert, 129 Wash. 
346, 225 P 67. 


Graves, 


84. Campion v. Buffalo, 8 NYSt 
329. 
[a] Tlustration. — Buffalo City 


charter empowers the council to pre- 
scribe the limits within which 
wooden buildings shall not be erected, 
and the manner and the materials 
of which all buildings shall be con- 
structed within such limits, and that 
every building erected or placed 
contrary to any ordinance shall be 
deemed a common nuisance and may 
be abated. City ordinances pursuant 
to such provision provide that in 
certain portions of the city no 
wooden buildings shall be _ erected, . 
and in a certain other portion none 
without the permission of the com- 
mon council. It was held that, a 
structure in violation of the ordi- 
nance having been by the _ statute 
declared a nuisance and.subject to 
abatement as such, it was not nec- 
essary that an ordinance to that ef- 
fect should be passed by the council. 
Campion yv. Buffalo, 8 NYSt 329. 

[b] Port wardens.—Acts of as- 
sembly authorized the councils of 
Philadelphia by ordinance to require 
owners of docks in the Delaware and 
Schuylkill to cleanse them, and on 
default, after thirty days’ notice, the 
city was to do the work and appor- 
tion the expense on owners of ad- 
joining wharves, etce., according to 
the extent of the wharves, and to 
enter liens for the expense. The act 
of May 20, 1864 vested these powers 
in the port wardens, the liens to be 
collected by the city solicitor and 
claims filed to be governed by the 
same rules of evidence as those for 
removal of nuisances by the board of 
health. It was held that the wardens 
were not required to pass ordinances 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 521-524] 


ordinance or by-law should provide the manner of 


abatement.®® 


[§ 522] (c) Methods—aa. In General. 
the duty of a municipality to remove nuisances,*® 
it has the power of deciding how this shall be 
done;** and if a thing constitutes a nuisance within 
a general ordinance, it may be abated in any law- 
ful manner, although the manner is not provided 
The usual methods of 
abating municipal nuisaneés are by criminal prose- 
cution or a proceeding in the nature thereof ;*® by 
a proceeding in equity or a proceeding in the nature 


in the general ordinance.’® 


thereof ;°° by order of council, or 


nicipal authorities®! after notice and hearing ;°? and 
by due enforcement of an ordinance, resolution, 
order on the common knowledge of the council or 


other proper municipal authorities 
ing.®8 
ment may concur and be open at 


or exercise legislative authority. 
Easby v. Philadelphia, 67 Pa. 337. 

85. Gault -v.*Ft.. Collins; 57 Colo. 
324, 142 P 171, AnnCas1916B. 718. 

86. See supra § 519. 

87.°:) Baker ox2 1 Boston, +12.» Pick. 
(Mass.) 184, 22 AmD 421. 

88. Seattle v. Seibert, 129 Wash. 
346, 225 P 67. 

89. ee infra § 531. 

90. See infra § 524. 

91. See infra § 526. 

92. See infra § 527. 

93. See infra § 525. 

94 American Furniture Co. v. 
Batesville, (Ind.) 35 NE 682; Gal- 
anty v. Maysville, 7G Tye 52359196 
Sw 169. 

95. American Furniture Co. v. 
Batesville, (Ind.) 35 NE 682. 

96. Chimene v. Baker, 32 Tex. Civ. 


A. 520, 75 SW 330. Compare Lem- 
mon y. Guthrie Center, 113. lowa 36, 
84 NW 986, 86 AmSR. 361 (holding 
that a fire limit ordinance which per- 
mits the erection of veneered build- 
ings without first obtaining a permit, 
but which authorizes the town to re- 
move a building in conflict with the 
ordinance on two days’ notice, does 
not render invalid an injunction re- 
straining the town from interfering 
for eight days with a building which 
the owner intends to veneer, since he 
is entitled to reasonable time to erect 
the kind of building authorized by 
the ordinance). See~ generally En- 
junctions § 415 et seq. 

97. Notice and hearing see ieeiees 

7 


See .cases infra note 99. 

99. Ill.—Sings v. Joliet, 237 Tl. 
300, 86 NE 663, 127 AmSR 323, 22 
LRANS 1128; Goldstein v. Chicago, 
Wize De) Asa. 

Ind.—Bloomfield v. West, 68 Ind. 
A. 568, 121 NE 4. 

TIowa.—Bush vy. Dubuque, 
233, 28 NW 542. 

La.—Shreveport v. lLeiderkrantz 
Soc., 130 La. 802, 58 S 578, 40 LRANS 
75 


oO. 

Mo.—Walther v. Cape Girardeau, 
166 Mo. A. 467, 149 SW 36; Waggoner 
v. South Gorin, 88 Mo. A. 25. 

N. J.—Coast Co. v. Spring Lake, 56 
Now. *hq. 615,36 A 21) Pfaff 58 IN. J. 
Bq. 586, 47 A 1131, 51 LRA 657]. 

N. Y.— Babcock v. Buffalo, 56 N. Y. 
268; Eckhardt v. Buffalo, 19 "ADD. Div. 
aie 46 NYS 204 [aff 156 N. Y. 658 
mem, 50 NE 1116 mem]; Buffalo 
Union Iron Works v. Buffalo, 1 AbbPr 
141, Sheld. 244 [aff 47 N. Y. 671 
mem]. 

Oh.—Ryan v. Jacob, 8 Oh. Dec. (Re- 
print) 167, 6 CineLBul 139; Maxedon 
v. Rendigs, 9 Oh. A. 60. 

Tex.—Crossman v. Galveston, 112 
Tex. 398, 247 SW 810, 26 ALR 4210; 
Forney v. Mounger, (Civ. A.) 210 Sw 


aan Blackwell, 116 


Wash.—Coffin _ v. 
Wash. 281, 199 P 239. 

Erection of a building on land 
dedicated to public use is not such a 


69 Iowa 


La] 


All or several of these methods of abate- 
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the municipality,°* but it seems that the election 


of any previous remedy constitutes a waiver of any 


It being | later one. 


tions.®* 


the proper mu- 
or 
without a hear- 
once to use by 
nuisance aS a municipal officer can 


abate at common law. Coast Co. v. 
Spring Lake, 56 N. J. Eq. 615, 36 A 21. 


1. Ill—Goldstein v. Chicago, 172 
TURAL "45: 

ir Se v. West, 68 Ind. 
A. 568, 121 NE 4. 

Iowa.—Bush vy. Dubuque, 69. Iowa 
233, 28 NW 542. 

La.—Shreveport vy. lLeiderkrantz 
Boe, 130 La. 802, 58 S 578, 40 LRANS 


Mo.—Walther v. Cape Girardeau, 
166 Mo. A, 467, 149 SW 36; Waggoner 
v. South Gorin, 88 Mo. A. 25. 

N. J.—Coast Co. v. Spring Lake, 56 
N. dejHq, 625,, 367A) 21: 

N. Y.—Babcock v. Buffalo, 56 N. Y. 
268 [aff Sheld. 317]; Bckhardt v. 
Buffalo, 19 App. Div. 1, 46 NYS 204 
[aff 156 N. Y. 658, 50 NE 1116]; Buf- 
falo Union Iron Works vy. Buffalo, 
Sheld. 244 [aff 47 N. Y. .671]. 

Oh.—Ryan v. Jacob, 8 Oh. Dec. (Re- 
print) 167, 6 CincLBul 139; Maxedon 
Vv. Rendigs, 9 Oh. A. 60. 

Tex.—Crossman v. Galveston, 112 
Tex. 303, 247 SW 810, 26 ALR 1210; 
Forney v. Mounger, (Civ. A:) 210 SW 


240. 

Wash.—Coffin v. Blackwell, 116 
Wash. 281, 199 P 239. 

2. State v. Morris, 47 La, Ann. 
1660, 1661, 18 S 710; New Orleans 
Gas-Light Co. v. Hart, 40 La: Ann. 
474, 4 S 215, 8 AmSR 544; Dazik ‘v. 


Bigelow, 27 PittsbLegJNS (Pa.) 360. 

“The Legislature delegated to the 
municipality the power to pass ordi- 
nances to protect the health and 
maintain the cleanliness of the city. 
It follows as a natural and unavoid- 
able inference, if it be necessary to 
that end, to remove offensive car- 
casses, that the city, through its 
Municipal Council, has the authority 
to ordain that they shall be removed. 
It is a necessary incident to the 
powers expressly granted. While it 
is true that municipal corporations 
possess no power not conferred upon 
them (either expressly or by fair 
implication), no principle of interpre- 
tation, in our view, would justify 
the conclusion that the authority to 
protect health does not include the 
power to adopt ordinances in terms 


reasonable, looking to the removal 
of nuisances.” State v: Morris, 
supra. 

{a] Shanty boat.—The owner or 


occupant of a shanty boat located 
below low-water mark, which con- 
stitutes a public nuisance, having re- 
fused, after notice, to remove it, the 
municipal authorities may demolish 
and remove it. Dzik v. Bigelow, 27 
PittsbLegJNS (Pa.) 360. 

3. Cal.—Santa Ana v. Santa Ana 
Valleyeinr:, Coy 163 Cal. 211, 24 P 
847; Maguire v. Reardon; 41 Cal. A. 
5916; 8's.) 303% 

Ida.—Lewiston v. Isaman, 19 Ida. 

300, 


Goo, 215 PP 494: 
Ill—Sings v. Joliet, 237 I11. 
86 NE 663, 127 AmSR 3238, 22 LRANS 


And injunetion lies at the 
adjacent owner in special peril.®® 

[§ 523] bb. Destruction or Removal of Condi- 
The power of a municipal corporation to 
abate or suppress nuisances is derived from neces- 
sity;°° the necessity must be present in order to 
justify the exercise of the power,®® and no wanton 
or unnecessary Injury to the property or rights of 
the individual must be committed.t 
sity may permit a municipal corporation to require 
the absolute destruction or the 
thing as a nuisance,? such action is only warranted 
when the necessity clearly appears.® 
abate or suppress a nuisance is limited to the re- 
moval of that in which the nuisance consists.* 

[§ 524] cc. Equitable Relief.° It is generally held 
that a municipal corporation may maintain an 


suit of an 


While neces- 
entire removal of a 


The right to 


1128; Vossler v. De Smet, 204 Ill. A. 


nag Meltzer v. Chicago, 152 Til. A. 
Iowa.—Sioux City v. Simmons 


Warehouse Co., 151 Iowa 334, 129 NW 
978, 131 NW 17. 


Mass.—Baker v. Boston, 12 Pick. 
184, 22 AmD 421. 
Mo.—Walther v. Girardeau, 166 


Mo. A. 467, 149 SW 36; ase oner v. 
South Gorin, 88 Mo. A. 25. 

Oh.—Kasch v. Akren, 100 Oh. St. 
229, 126 NE 61; Bliss v. Kraus, 16 
Oh. St. 54. 

Okl.—Calkins v. Ponea City, 89 Ok: 
100, 214 P 188; Cummings v. Lobsitz, 
42 Okl. 704, 142 P 993, LRA1915B.415. 

Pa.—Philadelphia v. Hyde, 48 Pa. 
Super. 269; Bower v. Watsontown 
Borough, 2 Pa. Dist. 150; Agnew v. 
Washington Borough, 7 Pa. Co. 180. 

Tex.—Forney v. Mounger, (Ciy. A.) 
210 SW 240. 


4. Ind.—Bloomfield v. West, 68 
Ind. A. 568, 121 NE 4. 
Iowa.—Sioux City v. Simmons 


Warehouse Co., 151 Iowa 334, 129 NW 
SiS Lo. WNW) Htc 

Ky.—Polsgrove v. Moss, 154 Ky. 
408, 157 SW 1133. 

Mo.—Walther v. Cape Girardeau, 
166 Mo. A. 467, 149 SW 36; Waggoner 
v. South Gorin, 88-Mo. A. 25. 

N. Y.—Babcock v. Buffalo, 56 N. Y. 
268 [aff Sheld. 317]; Eckhardt v. Buf- 
falo, 19 App. Div. 1, 46 NYS 204 [aff 
156 N. Y. 658,-50 NE 1116]; Buffalo 
Union Iron Works v. Buffalo, Sheld. 
244 [aff 47 N. Y. 671]. : 

Pa.—Corey v. Edgewood Borough, 
18 Pa. Super. 216. 

Tex.—Crossman v. Galveston, 112 
Tex, 303, 247 SW 810, 26 ALR 1210. 

W. Va.—Parker v. Fairmont, 72 
pie es 688, 79 SE 660, 47 LRANS 
1 A 

[a] Rule applied.—A city has no 
right, without the owner’s consent, 
to raise the grade of a lot higher 
than is necessary for the abatement 
of the nuisance caused by water stag- 
nating there. Bush v. Dubuque, 69 
Iowa 238, 28 NW 542. 

[b] Tlustration. — Where one 
erects a building over a stream with- 
out leaving an opening of the size 
required by the ordinance for the 
flow of the water, the municipal cor- 
poration may, if it sees fit, in the 
public interest, instead of having the 
building abated as a public nuisance, 
make a new regulation on the sub- 
ject for taking care of the waters 
in cases of flood, compliance with 
which shall render future mainte- 
nance of the building lawful, so far 
as concerns compliance with the ordi- 
nance. Sioux City v. Simmons Ware- 
house. @o., Ubi Towa. 334, 1381. NWT, 
129 NW 978. 

5 See generally Injunctions 382 
Cade pale 

Equitable relief from obstruction 
or encroachment on public streets 
see XVIII in 44 C. J. 

Injunction against nuisances gen- 
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equitable action or a proceeding in the nature 
thereof to aid in compelling an abatement of a 
Equitable relief may be obtained in the 
name of the municipal corporation because of spe- 
cial injury, either to property owned by the corpora- 
tion or to property to which it stands in a trust 
relation for the benefit of the public.’ 
have held that it is not incumbent upon the mu- 
nicipal corporation to enact an ordinance or by-law 
prohibiting the maintainance of a nuisance before it 
has the right to apply to a court for equitable re- 
lief ;® and also that the invalidity of an ordinance 
declaring the structure to be a nuisance does not 
affect the right of the corporation to obtain equit- 
In other cases a distinction is made 
between obtaining equitable relief before and after 
the passage of an ordinance prohibiting the mainte- 
nance of a nuisance; they hold that equitable re- 
lief may not be obtained before the passage of an 
ordinance prohibiting a nuisance,’° but relief is al- 


nuisance.® 


' able -relief.® 


erally see Nuisances [29 Cyc 1219 et 
seq]. 

6. Ala.—Pearson v. Birmingham, 
155 Ala. 631, 47 S 80. 


Colo.—Denver v. Mullen, 7 Colo. 
By Napes iGyant Samus 

Ind.—American Furniture Co. v. 
Batesville, 35 NE 682; Cheek v. Au- 


rora,-92 Ind. 107. 
Iowa.—Waterloo v. Union Mill Co., 
72 Iowa 4387, 34 NW 197. 
La.—New Orleans v. Lambert, 14 
La. Ann, 247. 


Mass.—Taunton v. Taylor, _ 116 
Mass. 254; Watertown v. Mayo, 109 
Mass. 315, 12 AmR 694. 

Minn.—Jordan v. leonard, 119 


Minn. 163, 1837 NW 740; Redwing v. 
Guptil, 72 Minn. 259, 15 NW 234, 71 
AmSR 485, 41 LRA 321; Buffalo v. 
Harling, 50 Minn. 551, 52 NW °931; 
Pine City v. Munch, 42 Minn, 342, 
44 NW 197, 6 LRA 763. 

Nebr.—Kenesaw v. Chicago, etc., R. 
Co., 91 Nebr. 619, 136 NW 

N. J.—Coast Co. v. Spring Lake. 56 
N. J. Eq. 615, 36 A 21 [aff 58 N. J. 
Eq. 586, 47 A 1131, 51 LRA 657]; 
Newark Aqueduct Bd. v. Passaic, 46 
Ne Pda? 552, ° 20° A054: 22 A 55; 
Newark Aqueduct Bd. v. Passaic, 45 
N. J. Ea. 398, 18° A 106; Woodbridge 
Dee ave S INSLOClatade sINia ees ude. OO bs 
Easton, etc., R. Co. v. Greenwich Tp., 
25 N. Jd. Eq. 565. 

N. Y.—Hempstead v. Ball Electric 
Light Co., 9 App. Div. 48, 41 NYS 
124; U. S. Illuminating Co. v. Grant, 
55 Hun 222, 7 NYS 788; Watertown 
v. Cohen, 4 Paige 510, 27 AmD 80: 

N. D.—<Ashley v. Ashley Lumber 
Co., 40° N. D. 515,169 NW 87. 

S. D.—Huron v. Volga Bank, 8 S, D. 
449, 66 NW 815, 59 AmSR 769. 

Tex.—Howell v. Sweetwater, (Civ. 
A.) 161 SW 948. 

Vt.—Bennington v. Hawks, 134 A 
638. 

Wash.—Moore v. Walla Walla, 2 
Wien, Ds (L844, V2ePoorer. 

Eng.—London v. Bolt, 5 Ves.’ Jr. 
129, 31 Reprint 507. 

[a] Discussion of rule—‘“We can 
see no valid reason why, in proper 
cases falling within some recognized 
head of equity jurisdiction, a munici- 
pal corporation, as the representative 
of the state pro hac vice, may not, 
at its election, resort to a court of 
equity to aid in enforcing its pub- 
lic duties to preserve the health of 
its inhabitants. As there is, 
ogous cases, a judicial remedy in 
favor of the citizen, it would seem, 
on principle, that the corporate au- 
thorities should be allowed to re- 
sort to the courts to aid them when 


the citizen is in the wrong. Limited 
strictly to such cases, we do not 
see that this right at all impinges 


upon the rule that a private per- 
son cannot maintain an action to 
abate a public nuisance not causing 


in anal-. 


MUNICIPAL CORPORATIONS 


duly enacted.1+ 


Some ‘cases 


equity.+% 


marily.?® 
injury special in kind to himself. 
Neither would this be the exercise 
by the corporation of a control over 
nuisances not granted by its char- 
ter, but merely resorting to the 
courts for a more effectual judicial 
remedy to aid in enforcing its 
granted powers. There are many 
cases, of which this would seem to 
be one, where the remedy by in- 
junction would be much more ef- 
ficacious than by enforcing the pen- 
alties of an ordinance; and where 
the nuisance is one affecting only or 
principally the inhabitants of the 
municipality, and its abatement is 
among the powers granted or duties 
imposed upon it, there would seem 
to be no good reason why the action 
to abate might not be brought in 
the name of the municipality, as 
well as in the name of .the state 
itself by the attorney general.” Pine 
City v. Munch, 42 Minn. 342, 344, 44 
NW 197, 6 LRA 768. 

{b] In British Columbia a suit to 
restrain a nuisance of a public na- 
ture must be brought in the name 
of the attorney-general. Oak Bay 
v. Gardner, 19. B.C. 391, 17 DomLR 


ane 27 WestLR- 960, 6 WestWkly 
[e] Common-law right. — The 


power of towns, under Rev. St. 
(1881) § 3333 subd 1, “to declare 
what shall constitute a nuisance, and 
to prevent, abate, and remove the 
same,” is by proceeding in rem, and 
must be exercised by and through 
general ordinances, affecting alike all 
property or business under like con- 
ditions, in like situations, and con- 
ducted in like manner, and the pos- 
session of: such power does not ex- 
clude the common-law right of the 
town to resort to the courts to abate 
a nuisance. American Furniture Co. 
v. Batesville, (Ind.) 35 NE 682. 

[d] Village trustees.—The suit 
may be maintained in the name of 
the village notwithstanding the stat- 
ute requires that the bill must be 
“preferred” by the village trustees. 
Be Re tOn v. Hawks, (Vt.) 1384 A 
63 


[e] Defenses.—Plaintiffs, the con- 
duct of whose business requires .the 
use of wires aS conductors of elec- 
tric currents, which are dangerous 
to human life unless perfectly: in- 
sulated, are not excused for failure 
to keep such wires in a perfect and 
safe condition by the refusal of the 
board of electrical control to grant 
permits to repair the same, when 
they have taken no steps to compel 
the granting of such permits. U. S. 
Illuminating Co. v. Grant, 55 Hun 222, 
7 NYS 788. 

7. Sioux City v. Simmons Hard- 
ware Co., 151 Iowa 334, 129 NW 978, 
131 NW 17; Watertown v. Cowen, 4 
Paige (N. Y¥.) 510, 27 AmD 80. 


[§ 525] dd. Summary Abatement.'+ 
press grant of power or by necessary implication 
thereof, as a general rule, municipal corporations 
may exercise their power to abate nuisances sum- 
And the state may confer upon a mu- 


[§§ 524-525 


lowed in aid of the enforcement of an ordinance — 


It has been held without refer- 


ence to such distinction that a nuisance, not so 
declared by ordinance, affecting the public health, 
or affecting corporate property of the corporation 
or property in connection with which the corpora- 
tion occupies some relation of trust or responsibil- 
ity, will not be restrained at the instance of the 
municipal corporation, 
property of a considerable number of inhabitants 
may be affected thereby.'? 
abate a nuisance by summary proceedings has been 
held not to confer power on the corporation to 
proceed to abate it by injunction in a court of 


even though the private 


A grant of power to 


Under ex- 


8. Kenesaw v. Chicago, ete., R. 
Co., 91 Nebr. 619, 1836 NW 990 [appr 
Ottumwa v. Chinn, 75 Iowa 405, 39 
NW 670]. 

Necessity of ordinance or by-law to 
Sater nuisance generally see supra. 

ne 

9. Lonoke v. Chicago, etc., R. Co., 
92 Ark. 546, 123 SW 395, 135 AmSR 
200. . 

10. Ottumwa v. Chinn, 
405, 39 NW 670. 

11. Sioux City v. Simmons Hard- 
ware Co.,'151 Iowa 334, 129 NW 978,,. 
Vk NEW: 

12. Yonkers v. Federal Sugar Re- 
fining Co., 136 App. Div. 701, 121 NYS. 
494 [aff 207 N. Y. 724 mem, 101 NE. 
1098 mem]. But see New York v. 
Montague, 145 App. Div. 172, 129 NYS 
1084 [rev 68 Mise. 176, 124 NYS 959] 
(dictum). 

[a] Reason for rule—‘‘If the 
right of a municipal corporation to 
interfere to protect the private prop- 
erty of its citizens is to be based 
upon responsibility for permitting 
private rights therein to be invaded, 
it would be establishing a very dan- 
gerous precedent; for, if the right 
to maintain the action was put upon 
that ground, every municipal corpora- 
tion would be liable to an action © 
for damages at the suit of any citi- 
zen whose person or property was. 
injured by the existence of a pub- 
lie nuisance within the corporate 
limits which it failed -to enjoin.’” 
Yonkers vy. Federal Sugar Refining 
Co., 186 App. Div. 701, 709, 121 NYS 
494 [aff 207 N. Y. 724 mem, 101 NE 
1098 mem]. 

[b] Case of first impression.— 
Yonkers yv. Federal Sugar Refining 
Co., 1386 App, Div. 701, 121 NYS 494 
[aff 207 N. Y. 724 mem, 101 NE 1098 


mem]. 

13. Billings Hotel Co. v. Enid, 53. 
Okl. 1, 154 P 557, LRA1916D 1016. 

[a] “This for the reason that a 
suit in equity is not a summary pro- 
ceeding. A summary proceeding is 
defined by Bouvier to be: ‘A form 
of trial in which the ancient estab- 
lished course of legal proceedings 
is disregarded, especially in the mat- 
ter of trial by jury, and, in the case 
of the heavier crimes, presentment 
by a grard jury. In no case can a’ 
party be tried summarily, unless 
when such proceedings are author- 
ized by legislative authority, except 
perhaps in cases of contempts; for 
the common law is a stranger to 
such a mode of trial.’” Billings 
Hotel Co. v. Enid; 53 Okl. 1, 5, 154 
Pi 557, LDRATSLED™ 1006. 

14. Summary abatement of nui- 
sances generally see Nuisances [29 


75 Iowa 


.Cye 1214-1218]. 


15. Ga.—Americus v. Mitchell, 7S 
Ga. 807, 5 SE 201. 
Ida.—Porter v. Lewiston, 41 Ida. 


For late= cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 525-527] 


nicipal corporation the power summarily to abate a 


nuisance in case of emergency.*® 


the power is subject to review by the courts."7 
must be done in a lawful manner.!8 
abatement may be employed only in eases of emer- 
gency,*® and especially may it not be resorted to 
when the nuisance arises from municipal fault or 
Ordinarily the municipal corporation 
must resort to the usual process of law to abate a 
nuisance ;*! if the thing or act is not a nuisance 
per se or expressly declared to be such by law it 
cannot be summarily abated without notice,?? 
although the municipal corporation has 


neg ligence.?° 


this is so, 


been given the power to abate nuisances.?* 
summary power may be exercised by an ordinance 
which directs the officers of the corporation to re- 


move the nuisance.2* The power 


324, 238 P 1014; Lewiston v. Isaman, 
19 ida..653, 115) P.494. 

Tll.— Sings v. Joliet, 237 Ill. 300, 86 
NE 6638, 127 AmSR 323, 22 LRANS 


anne? McLean y. Mathews, 7 Ill. A. 
' La.—New Orleans Gas-Light Co. v. 
Hart, 40° a, Ann. 474, 4.8 215, 8 
AmSR 544; Kennedy vy. Phelps, 10 


La. Ann, 227 [dist New Orleans First 
re eareies v. Blineau, 38 La. Ann. 
688]. 


Md.—Sprigg v. Garrett Park, 89 
Md. 406, 43 A 813; Hagerstown Vs 
Witmer, 86 Md. 293, 37 A 965, 39 LRA 
649. 

Minn.—Red Wing v. Guptil, 72 
Minn. 259, 75 NW 234, 71 AmSR 485, 
41 LRA 321, 

Mo.—Walther v. Cape Girardeau, 
166 Mo. A. 467, 149 SW 36; Waggoner 


v. South Gorin, 88 Mo. A. 25; Allison 
v. Richmond, 51 Mo. A. 133. 
Y.—Hart v. Albany, 9 Wend. 


N. 

571, 24 AmD 165. 

Or.—Grossman vy. Oakland, 30 Or. 
ate 41 P 5, 60 AmSR 832, 86 LRA 
593 

Pa.—Easton Pass. R. Co. v. Easton, 
133 Pa. 505, 19 A 486, 19 AmSR 658; 
New Castle v. Raney, 130 Pa. 546, 
13 <A 1066, 6, RA 7373) Klingler 'v. 
Bickel, 117 Pa. 326, 11 A 555. 

Ss. D.—Huron Vv. Volga Bank, 8 S. D. 
A449, 66 NW 815, 59 AmSR 769 

Tex.—Mezlar v. Miles, 59 Tex. Civ. 
A, 13, 124 SW 972: 

[a] The mayor and council of the 
city of Americus, upon recommenda- 
tion of the board of health, have full 
power in a summary manner to abate 
a nuisance. Americus v. Mitchell, 79 
Ga. 807, 5 SE 201. 

Lb] Judicial proceedings not nec- 
essary.—Act March 9, 1875, §. 18, 
gives a town.council power to pro- 
hibit the erection of wooden build- 
ings in certain districts of the town 
asa precaution against fire; and, if 
such building is erected in violation 
of an ordinance inhibiting it, the 
council may promptly remove Pte 
without any prosecution or judicial 
proceedings of any kind against the 
owner. McKibbin v. Ft. Smith, 35 
Ark. 352. : 

16. Ga—Americus vy. Mitchell, 
Ga. 807, 5 SE 201. 

Ida.—Porter vy. Lewiston, 41 Ida. 
Beene aout i LOda. 

Iil.—King v. Davenport, 98 Ill, 305, 
38 AmR 89. 

Ind.—Baumgartner v. Hasty, 100 
Ind. 575, 50 AmR 830. 

W. Va.—Davis v. Davis, 40 W. Va. 
464, 21 SE 906. 


79 


17. See infra § 532. i 

18. Walther v. Cape Girardeau, 
166 Mo, A. 467, 149 SW 36. 

19. Colo.—Denver v. Mullen, 7 


Colo. 345, 3 P 693; Houston vy. Wal- 
ton, 23 Colo. A. 282, 129 P 263. 


324, 338 P 1014. 

Til. —King y. Davenport, 98 Ill. 305, 
388 AmE 84%. 

Ind.—_ Baumgartner v. Hasty, 100 
-Ind. 575, 50 AmR 830. 

Mo.—Walther v. Cape Girardeau, 
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The exercise of 
It 


Summary 


and 


The 


of a municipal 


166 Mo. A. 467, 149 SW ia Weedoner 
Vv. eee Gorin, 88 Mo. A. 25. 
J.—Coast Co. v. Spring Lake, 56 
N. Ni. Eq. 615, 36 A 21 [aff 58 N. J. 
Eq. 586, 47 A 1131, 51 LRA 657]. 
Ring Y.—Babcock v. Buffalo, 56 N. Y. 
is only eertain kinds of nui- 
sances that may be removed or 
abated summarily by the acts of in- 
dividuals or by the public, such as 
those which affect the health, or in- 
terfere with the safety of property 
or person, or are tangible obstruc- 
tions to streets and highways under 
circumstances presenting an emer- 
gency; such clear cases of nuisances 
per se, are well understood, and need 
not be further noticed here, to dis- 
tinguish them from the case before 
us.” Denver v. Mullen, 7 Colo. 345, 
354, 3 P 693 [quot Houston v. Wal- 


ton, 23 Colo. A. 282, 288, 129 P 263}. 
: 20. Hannibal v. Richards, 82 Mo. 
30. 

21. Ottumwa v. Chinn, 75 Iowa 


405, 39 NW 670; Newark Aqueduct 
Bd. v. Passaic, 45 N: J.. Bay 893,18 
A 106 [aff 46 N. J. Hq. 552, 20 A 54, 
27eA- So selark vy. Syracuse, 13 Barb. 
(N. Y.) 32. See Baldwin v. Smith, 82 
Tll. 162 (where an ordinance of a 
town provides that in certain cases 
the town council may revoke li- 
censes granted by them to keep dram- 
shops, and it shall be the duty of 
the town constable to immediately 
close up the grocery of the licensee, 
the town authorities have no power 
to oust the keeper of the dramshop 
from his premises by force, take and 
hold possession of the same, and thus 
deprive him of the use of his prop- 
erty). 

22. Western, etc, R. Co. v. At- 
Tanta, 113 Ga. 537, "p41, 38 SE 996, 
54 LRA 294; Brown v. Carrollton, 
122 Mo. A. 276, 99 SW 37; Gulf, etc., 
ih Co. via Selton, eo. lex. vCiv, Ay 
460, 122 SW 413, 416. 

“We shall undertake to establish 
two propositions as being sound in 
law, and controlling in this case. 
The first is, that neither the munici- 
pal authorities of any city in ,this 
State nor any department of a ‘city 
government... [has] the legal 
right summarily to abate a nuisance, 
without first having given reasonable 
notice, to the person maintaining the 
thing or doing the act alleged to 
be a nuisance, of the time and place 
of hearing the question whether such 
thing or the doing of such act con- 
stitute a nuisance, and the deter- 
mination by such body that the 
thing so maintained or the act done, 
in law, constitutes a nuisance; and 
this rule of law applies to all acts 
and things alleged to be nuisances 
except those which are by the law 
expressly declared to be nuisances, 
or which are indisputably so per se. 


And this is true notwithstand- 
ing the municipal authorities, or any 
department thereof, have by _ the 


charter of the town or city been 
given the power to abate nuisances 
in such city.” Western, etc., R. Co. 
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officer to abate a public nuisance without statutory 
or judicial process is held to stand upon the same 
footing as the power of a citizen.”® 

[§ 526] ee. Abatement by Municipal Officials— 
(aa) In General. A nuisance may be abated by 
order of council or the proper municipal authori- 
ties*® after notice and hearing.?7 
poration, upon failure of the proprietor of a nui- 
sance to remove the same, may itself provide for 
its removal,?* and it may through its officer enter 
upon the premises for that purpose.?® 
sance may be abated in other ways than by forcibly 
taking possession of the owner’s premises, it is the 
duty of the municipal authorities to do so.*° 

[§ 527] (bb) Notice To Abate, and Hearing. The 
person or persons who are responsible for the nui- 
sance should be given reasonable notice,*! fair hear- 


A municipal cor- 


If the nui- 


y. Atlanta, supra [quot Gulf, ete., R. 
Co.” Vs Belton, supra]. 

Notice and hearing generally see 
infra $527: 

23.” Western, “ete., “R: ‘Cot yo eA 
lanta, 113 Ga. 537, 38 SE 996, 54 LRA 
294; Gulf, etc., R. Co. v. Belton, eft 
Tex. Civ. A. 460, 122 SW 413. 

24. Hart v. Albany, 9 Wend. 
(N. Y.) 571, 24 AmD 165. 

25. Coast Co. v. Spring Lake, 56 
N. J. Hq. 615, 36 A217 [aff 58 Ne. di 
Eq. 586, 47 A 1131, 51 LRA 657]. 

26. Towa.—Independence v. Purdy, 
46 Iowa 202. 

Me.—Swett v. Sprague, 55 Me. 190. 

Md.—Hagerstown v. Witmer, 86 
Md. 293, 37 A 965, 39 LRA 649. 
ae Mo.—St. Louis v. Stern, 3 Mo. A. 


aaa Y.—Clark v, Syracuse, 13 Barb. 


Pa.—Bower v. Watsontown Bor- 
ough, 11 Pa. Co, 110; Dzik v. Bigelow,. 
27 PittsbLegJNS 360. 

W. Va.—Davis v. Davis, 40 W. Va. 
464, 21 SE 916. 


27. See infra § 527. 
28. Savannah v. Savannah, etce., 
Canal Co., 9 Ga. 281; Shannon v. 


Omaha, 72 Nebr. 281, 100 NW 298. 

29. Kasch vy. Akron, 100 Oh. St. 
229, 126 NE 61. 

30. Walther v. Cape Girardeau, 
166 Mo. A. 467, 149 SW 36; Waggoner 
v. South Gorin, 88 Mo. 25; Babcock v. 
Buffalo, 56 N. Y. 268. 

31. [1l—Ward v. Murphysboro, 77 
Til. A. 549. 

JIowa.—Independence y. Purdy, 46 
Towa 202. 

Me.—Swett v: Sprague, 55 Me. 190. 

Nebr.—Shannon v. Omaha, 72 Nebr. 
281, 100 -NW 298; Lasbury v. Mc- 
Cague, 56 Nebr. 220, 76 iINW 862; Pat- 
rick v. Omaha, 1 Nebr. (Unoff.) 250, 
95 NW 477. 

N. Y.—MecNamara v. Rochester, 124 
Misc. 229, 207 NYS 360. 

Pa.—Philadelphia v. Laughlin, 10 
Pa. Co. 49; Philadelphia y. O’Reilly, 
32 WklyNC 166. 

Can,—Riopelle v. Montreal, 44 Can. 
SGe "S70" 

{a] “Three weeks successively.”— 
When notice of a hearing in proceed- 
ings to abate nuisances is required 
to be published “three weeks suc- 
cessively,” the last publication need 
not be a week before the hearing. 
Swett v. Sprague, 55 Me, 190. 

[b] New notice.—Under L. (1860) 
eT, and Ee 1363) r er l8%, “provid= 
ing that whenever the mayor and 
aldermen of any city, or the select- 
men of any town, after due notice 
to the owner of any burnt, dilapi- 
dated, or dangerous buildings, shall 
adjudge the same to be a nuisance, 
usoon failure to give notice as ordered 
at the time of the adjudication, a 
new notice may be ordered to be 
given without commencing proceed- 
ings. Swett v. Sprague, 55 Me. 190. 

[c]. Notice for assessment.—A 
city board of health, having given 
notice of a hearing of a proceeding 
to abate a nuisance, under St. (1868) 
ec 160 § 8, need not, under § 5, give 


408 [43 C.J.] 


ing,°? and opportunity to perform the work him- 
Such notice*+ and hearing®> must precede 
any charge for removal or abatement made by the 
municipal authorities ;*° and it is required in order 
to secure a valid lien on the property.** 
such a case, is knowledge, or information legally 
equivalent to knowledge brought home to the party 
notified in the immediate connection with the sub- 
ject to which the notice relates.** It must be certain 
to 
nuisance may exonerate himself by showing either 


self.38 


and ‘definite.*® One alleged 
that the matter complained of 
sance,*® that it was caused by 
itself,*4 or 


Sanyn- 


(6 528] (cc) Expense of Abatement and Assess- 
ment Therefor*?—aaa. In General. 


a new notice of its intention to make 
an assessment to pay the expenses 
incurred in abating the nuisance. 
Grace v. Newton Bd.’ of Health, 135 
Mass. 499. 

22. Bush v. Dubuque, 69 Iowa 233, 
28 NW 542; Joyce v. Woods, 78 Ky. 
386; Matter of NewYork, 122 App. 
Div. 741, 107 NYS 484; McNamara 
v. Rochester, 124 Misc. 229, 207 NYS 
360. ; 

33. Cal._—Alpers v. Brown, 60 Cal. 
447, 

D. C.—Mann y. District of Colum- 
bia, 22 App. 138; Campbell v. District 
of Columbia, 19 App. 131. 

La.—State v. Morris, 47 La. Ann. 
1660, 18 S 710. 

Nebr.—Shannon v. Omaha, 72 Nebr. 
281, 100 NW 298. 


N. Y.—Underwood v. Green, 42 
N. Y. 140. 

Oh.—Cleveland v. Lenze, 27 Oh. St. 
BOS... 

34. Independence v. Purdy, 46 
Towa 202; Shannon v. Omaha, 72 
Nebr. 281, 100 NW 298; Lasbury v. 
McCague, 56 Nebr. 220, 76 NW 862; 


Patrick v. Omaha, 1 Nebr. (Unoff.) 
250, 95) “NW 477; McNamara, wv. 
Rochester, 124 Misc. 229, 207 NYS 
360; Philadelphia v. O’Reilly, 32 
WklyNC (Pa.) 166. 

[a] Injunction.—cCollection of a 
tax properly assessed to reimburse 
the city for the expense of filling 
lots, to abate a nuisance caused by 
stagnant water thereon, will not be 
enjoined when it appears that the 
owner, after due notice, failed to 
abate such nuisance. ‘Patrick v. 
Omaha, 1 Nebr. (Unoff.) 250, 95 NW 
477. 

35. Bush v. Dubuque, 69 Iowa 
233, 28 NW 542; Joyce v. Woods, 78 
Ky. 386; Matter of New York, 122 
App. Div. 741, 107 NYS 484; Mc- 
Namara y. Rochester, 124 Misc. 229, 
207 NYS 360. 

36. Charges for removal see infra 
§ 528. 

37. Philadelphia v. Gouss, 56 Pa. 
Super. 496. 

Isien for cost of removal see infra 

9 


Philadelphia v. Gouss, 56 Pa. 
Super. 496. 

[a] Notice to agent of the pro- 
prietor in the management of the 
property is sufficient compliance with 
the requirement. Philadelphia v. 
Gouss, 56 Pa. Super. 496. 

[b] Register owner.—(1) Notice 
should be given to the_ register 
owner if there is one (Philadelphia 
v. Gouss, 56 Pa. Super. 496), (2) and 
not to the reputed owner (Philadel- 
phia vy. Laughlin, 10 Pa. Co. 49). 

[c] Wotice held sufficient.—Phila- 
delphia v. Gouss, 56 Pa. Super. 496. 

39. Riopelle v. Montreal, 44 Can. 


SiC. oie 
40. Joyce v. Woods, 78 Ky. 386; 
McNamara v. Rochester, 124 Mise. 
229, 207 NYS 360. 
Hannibal v. Richards, 35 Mo. 


41. 
AY 115s Patrick v. Omaha, /1 "Nebr: 


that the expenditure 
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Notice, in 


maintain a 


is not a nui- 
the corporation | 
was unneces- 


The cost and | proceedings.** 


(Unoff.) 250,:95 NW 477; Weeks v. 
Milwaukee, 10 Wis. 242 [expl Smith 
v. Milwaukee, 18 Wis. 63]. 

42. Hannibal v. Richards, 82 Mo. 
330; McNamara vy. Rochester, 124 
Mise. 229, 207 NYS 360; Philadelphia 
Vii Hopple; 2 Pa, (Co543, 

[a] Cost of filling.—In a suit by 
the city to recover the cost of filling 
a lot on the owner’s default, based 
on a city charter, authorizing such a 
lot to be filled at the owner’s ex- 
pense, an issue may be made as to 
the cost of filling, Hannibal  v. 
Richards, 82 Mo. 330. 

43. Costs and expenses of ahbate- 
ment of nuisances generally see Nui- 
sances [29 Cyc 1254]. 


i peaiemed of notice see supra 
§ 527. 

44. U. S.—vU. S. Drainage, etce., 
Co. v. Medford, 274 Fed. 556; San 


Francisco Sanitary Reduction Works 
Beeman Ore Reduction Co., 94 Fed. 

Mich.—Grand Rapids v. De Vries, 
ee Mich. 570, 82 NW 269. 

N. Y.—New York v. Unsafe Bldg., 
130... App... Div. 396, 114 NYS. 1018; 
ae Tappan, 54 Barb. 225, 36 HowPr 

Oh.—Kasch v. Akron, 100 Oh. St. 
229, 126 NE 61; Bliss v. Kraus, 16 
Oh. St. 54. 

Pa.—Philadelphia vy. Hyde, 48 Pa. 
Super. 269; Philadelphia v. Goudey, 
36 WklyNC 246. 

45. U. S. Drainage, etc. Co. v. 
Medford, 274 Fed. 556; Charleston v. 
Werner, 38 S.C. 488," 17 (SH. 133) 37, 
AmSR 776. 

{a] Amount of charge.—(1) Fees 
charged must be reaSonable in 
amount. Knauer v. Louisville, 45 SW 
510, 46 SW 701, 20 KyL 194, 41 LRA 
219. (2) It has been held that a city 
charter, authorizing the city to fill up 
low lots declared to be nuisances, and 
to recover the cost from the owner, 
if it does not exceed one half the 
value, and its amendments, uniformly 
use the term “lots or grounds,” with- 
out reference to a portion of a lot 
or the buildings; and therefore, in 
proceedings, under the amendment of 
1883, to condemn a lot whose cost 
of filling is in excess of one half its 
value, the entire lot where held in 
one title, as well as the buildings, 
must be considered. Charleston v. 
Werner, 46S: ©.)328,°24 Sm 2017: 

[b] Local improvement compared 
and distinguished.—(1) It has been 
held that the filling up, by the city, 
of a low lot which has been declared 
a public nuisance by the board of 
health, and ordered to be filled, is not 
a “local improvement,” within the 
meaning of the tax laws applicable 
to that subject, but is an exercise 
of the police power granted to the 
Pept council. Charleston y. Werner, 

8 S.C. 488, 17 SE 33, 37 AmSR 776. 
#3) The abatement of a nuisance by 
the filling of ponds in a city by order 
of its board of health, having power 
to do so, is not a local improvement, 
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expense of an authorized abatement by a munici- 
pality of a nuisance on private premises may ordi- 
narily be charged against the premises or their 
owner,** subject to such limitation in respect of the 
amount as may be imposed by the act providing 
for the abatement.*° 
vide that the expense shall be assessable as a 
tax, it withholds authority to assess such tax,*® and 
the municipality is relegated to its action at law.*" 
It has been held that a contract for doing the work 
is not a prerequisite to an assessment of the tax.*§ 

[§ 529] bbb. Lien.*9 
valid abatement forms a len upon the premises°° 
which may be enforced under general law,°*! or in 
the special manner pointed out by statute,°? subject 
of course to the usual and proper, defenses in such 
The lien will not be created by 


If the ordinance fails to pro- 


The lawful charge for a 


and the city cannot be prevented 
from paying therefor because the pre- 
liminary proceedings necessary to 
authorize the city to pay for street 
improvements were not taken. Hei- 
denheimer v. Galveston, 2 Tex, Unrep. 
Case lbs. (3) Where, by neglect 
to provide proper sewerage in the 
grading of a street, a nuisance is 
created on a private lot, the city may 
provide for abating it as for other 
Similar improvements; and where the 
work for that purpose has been done 
by contract, in a regular manner, an 


assessment upon the lot of the cost. 


of the work is valid at law; and al- 
though the owner may prevent its 
being enforced by an application to a 
court of equity, until he has done so 
the contractor cannot recover the 
amount of such assessment from the 
city directly. Smith v. Milwaukee, 
18 Wis. 63 [expl Weeks v. Milwaukee, 
10 Wis. 242]. 

[c] Leasing property.—Sess. Acts 
(1830-1831) p 54, amending the city 
charter of Mobile, authorized the cor- 
porate authorities to require lots to 
be cleansed and: nuisances removed 
therefrom, and, in case the owner of 
any lot could not be found, to cause 
such cleansing to be done and lease 
the lot for the purpose of paying the 
expenses thereof. It was held that 
a lease executed under such power, 
although describing the lot with en- 
larged boundaries, passes to the les- 
see the lot according to its bound- 
aries when cleansed. Boulo v. New 
Orleans, eté., R..Co., 55 Ala, 480. 

46. McNamara vy. Rochester, 124 
Mise. 229, 207 NYS 360. 

47. McNamara v. Rochester, supra. 

48. Uy iS.) Drainage, “ete. "Cowes 
Medford, 274 Fed. 556. 

49. See generally Liens 37 C. J. 
p 308. 

50. U.S. Drainage, ete, Co. v. 
Medford, 274 Fed. 556; Nickerson vy. 
Boston, 181 Mass. 306; New York vy. 
Unsafe Bldg., 130 App. Div. 396, 114 
NYS 1018; Philadelphia v. Hyde, 48 
Pa. Super. 269. 

[a] Priority over ground rent.— 
In Delaware County a municipal 
claim for work done by a borough in 
abating a nuisance on lands is pay- 
able out of the proceeds of a sheriff’s 
sale, in priority to arrears of ground 
rent Secured by a deed executed sub- 
sequently to the passage of the act 
of 18438, executing the provisions of 
the act of 1824, making municipal 
taxes a first lien, ‘to Delaware County. 
South Sneehes V.), Harvey, 1 Del. Go; 
(Pa.) 6 

51. Kennedy v. Board of Health, 2 
Pa. 366; Board of Health v. Hubert, al 
Phila. (Pa.) 280, 9 LegiInt 2. 

52. Buffalo Union Iron Works v. 
Buffalo, 13 AbbPrNS 141 [aff 47 N. Y. 


671]. 
53. See cases infra this note. 
[a] No defense except that the 


work was improperly or negligently 
done can be made under the act of 
March 22, 1869, where the city coun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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implication,** or enlarged by construction.®> To 
gain a lien the proceeding must have been con- 
ducted regularly and with due formality.** To 
whomsoever the claim is due action should be 
brought in the name of the municipahty.*? Where 
a lien is filed for a specific amount, but several 
items are improperly included, each for a specific 
amount, for which the corporation had no right of 
hen, the court may strike off the improper items 
without affecting the validity of the lien.®* 

[§ 530] ccc, Surrender of Property Assessed. 
Under statutes permitting surrender by the dis- 
satisfied owner to the municipality of any lot filled 
up to abate nuisance, and consequent escape from 
liability for expense thereof,°® such surrender may 
be made by a tenant in common of his individual 
interest,°° or by a mortgagee to whom title comes 
by foreclosure after the assessment but within the 
statutory time for notice.®+ 

[§ 531] ff. By Punishment.. A municipal nuisance, 
under duly delegated power to the municipal corpo- 
ration, may be abated by criminal prosecution®? or 
a proceeding in the nature thereof.®°* While it is 
held that the power to abate nuisances grants no 


cil has altered a street in such man-|] affected, whose 
ner as to interfere with the surface 
drainage of adjoining lands and to 
create a nuisance thereon, and the 
nuisance is abated by the city, and 


such person 
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stated in the return, and to show that 
was 
owner” of the property. Philadelphia 
vy. DLaughiin, 10. Pa..Co: 49. 


[43 C.J.] 409 


authority to the corporation to pass an ordinance 
imposing a fine or penalty for the maintenance 
thereof,** statutes may, and sometimes do, confer 
on municipal corporations the power to pass ordi- 
nances or by-laws punishing by fine or imprison- 
ment persons guilty of maintaiming nuisances. 
[§ 532] (3) Judicial Supervision over Exercise of 
Power.*® Courts will not interfere with the ex- 
ercise of the discretionary power®? of a municipal 
corporation in declaring what shall constitute a 
nuisance, except in cases of obvious abuse.*8 In 
doubtful cases, where a thing may or may not 
be a nuisance, depending upon a variety’ of cir- 
cumstances requiring judgment and discretion on 
the part of the municipal authorities in exercising 
their legislative functions, theit action, under such 
circumstances, will be conclusive of the: question ;%? 
and in such cases the municipality’s declaration 
that a particular thing is a nuisance will not be 
overruled by the courts.7”° However, since a mu- 
nicipality cannot make a thing a nuisance by merely 
declaring it to be such,’! the municipality’s dee- 
laration that a thing is a nuisance is not a final 
determination of the question;’? it is subject to 


surname only was|R. Co., 259 Till. 391, 102 NE 785, 49 
i LRANS 718; Harmison vy. Lewiston, 
the “registered iRe Ill. 318, 38 NE 628, 46 AmSR 


(CON Tiki Ind.—Smith v. New Albany, 175 


a claim for costs is entered against 
the lot owner. Broomall v. Chester, 
2 Del. Co. (Pa,) 251. 

{b] Denial of ownership.—WNot- 
withstanding the statute of March 
11, 1846, providing for the recovery, 
from the owner, or reputed owner, 
of the expense of removing nuisances, 
prohibits “any plea touching the 
question of ownership,” it was com- 
petent for defendants, in an action 
under this statute, to deny that they 
were the owners of the premises, and 
to allege that the soil had been dedi- 
eated to the public for over seventy 
years. Board of Health v. Gloria Dei 
Church, 23 Pa. 259. 

{[c] No appropriation made forthe 
purpose.—The city of Philadelphia 
claimed to recover a sum for expense 
ineurred in removing a nuisance from 
the property of B. It was contended 
that, as no appropriation had been 
made for this purpose, the city had 
ineurred no obligation, and should 
not be allowed to collect from B. It 
was held that the city could not re- 
cover. Philadelphia y. Wister, 
Phila. (Pa.) 138. 

54. McNamara v. Rochester, 124 
Misc. 229, 207 NYS 360. See Palmyra 
v. Warren, 114 Ill. A. 562 (where 
a village notifies the owners of cer- 
tain premises located therein that 
such premises constitute a nuisance, 
and are in fact a nuisance, and di- 
rects such owners to abate the same, 
and where such owners fail so to 
abate such nuisance, and the authori- 
ties of such village in consequence 
proceed to abate the same, an’d in so 
doing expend a sum of money to the 
benefit of such premises, a _ lien 
against such premises does not arise 
in favor of such village). 

55. McNamara v. Rochester, 124 
Mise. 229, 207 NYS 360. 

56. Erwin’s Succ., 16 La. Ann. 132; 
Hannibal v. Richards, 35 Mo. A. 15; 
Alpern v. Farrell, 133 App. Div. 278, 
117 NYS 706; Matter of Jenkins, 130 
App. Div. 702) 115, NYS :385; MMe- 


‘Namara v. Rochester, 124 Misc. 229, 


207 NYS 360; Philadelphia v. Dun- 
gan, 124 Pa, 52, 16 A 524; Board of 
Health v. Jones, 1 Miles (Pa.) 28; 
Board of Health v. Pennock, 1 PaLJ 
322. 

[a] Amendments.—(1) It has been 
held that after a delay of ten years 
a city will not be permitted to amend 
a return of a.claim for removing a 
nuisance, so as to show the full 
name of the owner of the property 


174 


has been held that, where a lien for 
the removal of a nuisance correctly 
names the registered owner of the 
property but recites notice to the 
agent of the property, and not to 
the owner, an amendment will be 
allowed of such recital of notice to 
allow the substitution of the owner’s 
name. Philadelphia v. O’Reilly, 32 


WklyNC (Pa.) 166. 

57. Easby v. Philadelphia, 67 Pa. 
337. 

58. Philadelphia v. Hyde, 48 Pa. 
Super. 269. 

59. See statutory provisions, 

60. Leavitt v. Cambridge, 120 
Mass. 157. 

61. Barnstable Sav. Bank v. Bos- 


ton, 127 Mass. 254. 

62. Georgetown vy. Alexandria Ca- 
mall Co: 12 Pete. 1S) eo oe Lined: 
1012 [cited with appr Ottumwa v. 
Chinn, 75 Iowa 405, 39 NW _ 670]; 
Hart v. Albany, 9 Wend. (N. Y.) 571, 
24 AmD 165; Oeland v. Woldenberg, 
185 Wis. 510, 201 NW 807. 

Criminal prosecutions generally see 
infra § 602 et seq. 

63. Centerville v. Miller, 57 Iowa 
56, 10 NW 293; Monroe v. Gerspach, 
33 La. Ann. 1011. 

64. Knoxville v. Chicago, ete. R. 
Co., 838 Iowa 636, 50 NW 61, 32 AmSR 
321; Nevada v. Hutchins, 59 Iowa 
506, 18 NW 634. 

65. Harmison v. Lewiston, 46 IIl. 
ALwl64, Taféi 153) DU 34:35 38) NBG 28: 
46 AmSR 893]; Burlington v. Stock- 
well, 5 Kan. ’A:.569, 47 PU988: Peo: 
v. Detroit White Lead Works, 82 
Mich. 471, 46 NW 735, 9 LRA 722; 
Peo. v..Hanrahan, 75 Mich. 611, ,42 
NW 1124, 4 LRA 751; Rochester v. 
Collins; 12) Barbs GN: Y.) 559: 

66. See Nuisances [29 Cye 1143). 

Judicial supervision generally see 
supra §§ 311-326. 

67. See supra § 520. 
68. Ark.—Sander _ v. 
164 Ark. 434, 262 SW 23. 

Ind.—Smith v. New Albany, 


Blytheville, 
175 


Ind. 279, 93 NE 73 [foll Alles v. 
New Albany, 175 Ind. 709, 93 NE 
1080]. 


Okl.—Dunean Wlectric, ete., Co. v. 
Dunean, 64 Okl. 211, 166 P 1048. 

Or.—Mayhew v. Hugene, 56 Or. 102, 
104 P 727, AnnCas1912C 33. 

Ss. D.—Colton v. South Dakota Cent. 
Land Co, 25 8S. D. 309, 126 NW 507, 
28 LRANS 122. 

Eng. — Southend-on-Sea Corp. v. 
Davish lo Ts Ta. SR LoT. 

69. i11.—Bushnell v. Chicago, etc., 


Ind. 279, 983 NE 78 [foll Alles v. New 
Albany, 175 Ind. 709, 98 NE 1080]; 
Walker v. Jameson, 140 Ind. 591, 37 
NE 402, 39 NE 869, 49 AmSR 222, 
28 LRA 679, 683. 
Bare eee v. Baltimore, 1 Gill 
Nebr.—State v. Withnell, 91 Nebr. 
101, 135 NW 376, 40 LRANS 898. 

N. C.—Lawrence y. Nissen, 173 N. 
C. 359; 91 SH 1036. 

Okl1.—Calkins v. Ponea City, 89 Okl. 
100, 214 P 188; Duncan Electric, ete., 


Co. v. Duncan, 64 Okl. 211, 166 P 
1048; In re Huling, 4 Okl. Cr. 89, 
109 P 576; In re Jones; 4. OkI> Gr: 
(49 LOS PS 0) SAO eA S Ey as65.5 sos 
LRANS 548. 

[a] The decision as to how a nui- 


sance shall be removed is conclusive, 
unless the powers conferred by the 
city charter are transcended or the 
constitution is violated. Baker v. 
Boston, 12 Pick. (Mass.) 184, 22 AmD 


21. 
70. Smith v. New Albany, 175 Ind. 
279, 98 NE 738 [foll Alles v. New 


Albany, 175 Ind. 709, 93 NE 1080]; 
Mayhew v. Eugene, 56 Or. 102, 104 PB 
727, AnnCas1912C 33. 

71. See supra § 520. 

72. Ark.—Lonoke v. Chicago, etc., 
R. Co., 92 Ark. 546, 123 SW 395, 135 
AmSR 200. 

Colo.—Denver v. Rogers, 46 Colo. 
479, 104 P 1042, 35 LRANS 247. - 

D. C.—Chevy Chase Sanatorium v. 
District of Columbia, 46 App. 558. 


Ida.—Porter v. Lewiston, 41 Ida. 
324, 238 P' 1014. 

Ill.—Bushnell v. Chicago, ete. R. 
Co.) 259) Ti Sot, 102) NE e785, 49 
LRANS 718; Sings v. Joliet, 237 Tl. 


300, 86 NE 6638, 127 AmSR 323, 22 
LRANS 1128. 
Ind.—Smith v. New Albany, 175 


Ind. 279, 98 NE 73 [foll Alles v. New 
Albany, 175 Ind. 709, 98 NE 1080]. 
Iowa.—Cole vy. Kegler, 64 Iowa 59, 
19 NW 843. 
Mo.—Walther v. Cape Girardeau, 
166 Mo. A. 467, 149 SW 36; Brown 
v. Carrollton, 122 Mo, A. 276, 99 SW 


Se 
N. J.—Hutton vy. Camden, 39 N. J. 
L. 122, 28 AmR 203. 


N. C.—Berger v. Smith, 160 N. Cc. 
205, 75 SE 1098. 

Oh.—Burkhardt vy. Cincinnati, 6 Oh 
NPNS 17. \ 

Or.—Palmberg v. Kinney, 65 Or. 
220, 182 P’ 538. 

Tex.—Texarkana v. Reagan, 112 


Tex, 317, 247° SW 816 [af€ (Civ, A.) 
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review by the courts,”* both as to its reasonable- 
ness,’* and as to the thing inveighed against being 
in fact a nuisance.”® The naked right to abate 
something as a nuisance does not carry with it 
the power judicially to determine whether or not 
the thing complained of is a nuisance.”® 

[§ 533] 90. Obscenity.”* While municipal cor- 
porations may enact ordinances forbidding particu- 
lar acts of obscenity which are unlawful’® or which 
tend to corrupt the public morals, the power to 
forbid particular acts of obscenity must be ex- 
pressly granted or necessarily incident to a power 
expressly granted.°° By force of statute municipal 
corporations may prohibit the publication of 
obscene matter.6t A publication of articles in a 
paper, attacking the Jews as a race, is not in- 
decent, obscene, or scandalous, within a municipal 
ordinance prohibiting the offering for sale of a 
publication containing indecent, obscene or scandal- 
ous articles.*? The limit of the power to enforce 
an ordinance prohibiting the sale of obscene or 
scandalous publications is to conduct a prosecution 
for the specific offense thus committed.** The cor- 
poration cannot, by establishment of a censorship in 
advance of future publications, prohibit generally 
the sale thereof upon the streets.** 

[§ 534] 91. Obstructing Justice.*> Under express 
or implied powers municipal corporations may, and 
sometimes do, declare it unlawful to obstruct mu- 
nicipal officials in the execution of their duty.*® 
In a prosecution for violating an ordinance mak- 
ing it an offense to resist a municipal officer in 
making a legal arrest, where it is asserted that 
defendant resisted an arrest sought to be made by 
a municipal officer for violation of a statute, it 
238 SW 717]; Forney v. Mounger, 
(Coe A.) 210 SW.240; Gulf, etc. R. 


Co. Belton, 57 Tex. Giv. A! 460, 122 
SW ‘113. 

73. Ill—-Bushnell v. Chicago, etc., 
Rm Cos (259117 '391,) 102) SNE 785,49 
LRANS 718; Sings v. Joliet, 237 I1l.| ton, 
300, 86 NE 663, 127 AmSR 328, 22] ALR 1210. 
LRANS 1128. 76. 

Ind.—Smith v. New Albany, 175 


NPNS 17. 


238 SW 717]; 


Ind. 279, 93 NE 78 [foll Alles v. New| SW 816], 
Albany, 175 Ind. 709, 93 NE 1080]. 77. See 

Iowa.—Cole y. Kegler, 64 Iowa 59,}| Cyc 1315]. 
19 NW 843. 


Cape Girardeau, | § 516. 
Brown 78. 


Mo.—Walther v. 
166 Mo. A. 467, 149 SW 36; 


‘yy. Carrollton, 132 Mo. A. 276, 99 SW Pee 

37. 9. 
N. J—Hutton, v. Camden, 39 N. J.| Mich. 135, 53 NW 6. 

L. 122, 23 AmR 203 80. State v. Hammond, 
N. G.—Berger v. Smith, 160. Na CG, 


205, 75 SE 1098. World Pub. Co., 


Oh.—Burkhardt v. Cincinnati, 6 Oh. 


NPNS 17. 126 SW. 495, 
Or.—Palmberg v. Kinney, 65 Or.| LRANS 608. 
220, 132 P 538. 81. O’Brien vy. 


Tex.—Texarkana v. Reagan, 112] Dec. 
Tex. 317, 247 Sw- 816 [aff (Civ. A.) 82. 


238 SW 717]; Crossman v. Galveston, | gerald, 271 Fed. 479. 
112 Tex. 303. 247 SW 810, 26 ALR 83. Dearborn 
12110 Sirev 'GGiv. At) 20425 W-2238)5) gerald, supra. 


Forney v. Mounger, (Civ. A.) 210 SW 
240; Gulf, etc., R. Co. v. Belton, 57! gerald, supra. 
Tex. Civ. A. 460, 122 SW 413. 85. 

74. Smith v. New Albany, 175 Ind. 
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“ cussed. 


166 Mo. A. 467, 149 SW 36. 
Oh.—Burkhardt v. Cincinnati, 


Tex.—Texarkana  v. 
Tex. 317, 24% SW 816 [aff .(Civ. A.) 
Crossman v. Galves- 97. 
112 Tex. 308, 


Reagan v. Texarkana, (Civ. A.) 1. 
238) SW.ytlt- [att 12 Tex S17, 247 Qh 


generally Obscenity [29 
Regulation of newspapers see supra 3. 
O’Brien v. Cleveland, 


(Reprint) 189, 1 ClevLRep 100. | 291, 
Grand Rapids v. Bateman, 93 


43, 41 NW 2438; St. Louis v. St. Louis 
227 Mo. 146, 126 SW 
1019; St. Louis v. King, 226 Mo. 334, 
136 AmSR 6438, 27 


Cleveland, 


(Reprint) 189, 1 ClevLRep 100. 
Dearborn Pub. Coy av: 


Dearborn Ruby Coy vv. 


See generally Obstructing Jus- 
tice [29 Cye 1325]. 


is not necessary to show that defendant was sub- 4 
ject to arrest under a municipal ordinance.** 

[§ 535] 92. Officers, Agents, and Employees and 
Municipal Departments. Matters relating to the 
powers of municipal corporations in dealing with 
municipal officers,8® municipal departments,*® and 
their agents or employees®® are hereinafter dis- 
A municipal corporation has no implied 
power to control the salary of a state officer.°+ 

[§ 536] 93. Opium.®? Under delegated authority 
municipal corporations may prohibit the keeping 
of places where opium is smoked or. sold illegally 
for the purpose of smoking,®* and may also. pro- 
hibit the visiting of such places.®* 

[§ 537] 94. Packing Houses.°> In the exercise 
of its police power a municipal corporation may 
regulate the business of packing houses.°° In doing 
so their location may be regulated,®’ and they 
may be excluded from designated districts,9* as for 
instance, from residential districts.% 

[§ 538] 95. Parks, Public Squares, and Places. 
The power of a municipal corporation to control 
and regulate its parks, public squares, and places is 
hereinafter discussed.t 

[§ 539] 96. Pawnbrokers.?, Under express or im- 
plied power municipal corporations may regulate the 
business of pawnbrokers;* and it is held that such 
regulation is a proper exercise of the municipal 
police power.* But following the general rule the 
power must be expressly granted or arise by neces- 
sary implication.» In the exercise of the power a 
municipal corporation may enact such regulations 
as will facilitate the detection of thieves in the 
disposition of stolen goods.® Regulations have been 
upheld requiring a record to be made of every loan 

erally see supra § 407. 
6 Oh Regulation of Wises cick nee gen- 
erally see supra § 34 
Reagan, 112 $6, State v. Benaies: 98 Oh. St. 
251, 120 NE 836. 
State vy. Rendigs, supra. 
247 SW 810, 26 gz. State v. Rendigs, supra. 
99. State v. Rendigs, supra. 
See infra XVIII in 44 C. J. 
See generally Pawnbrokers [30 
Cye 1163]. 

Regulation, of businesses generally 
see supra § 407. 

Colo.—Provident Loan Soc. v. 
10. 


Denver, 64 Colo. 400, 172 P 


4 Oh. Ill.—Launder vy. Chicago, a Daa yey) SL 
538 AmR 625; Harrison vy. Peo., 
121 Ill, A. 189; 

ind Shue vy. Ft. Wayne, 127 
Ind. 109,26 NE, 560,. 71 GRA 378. 

Kan.—Kansas City v. Garnier, 57 
Kan. 412, 46 P 707. 

Ky. —Hyman Vv.» Boldrick,. 15a) “Key, 
77, 154 SW 369, 44 LRANS 10389. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521; Grand 


Rapids v. Braudy, 105 Mich. 670, 64 


40 Minn. 


4 Oh. 


Fitz-| NW 29, 55 AmSR 472, 32 LRA 116. 
Minn. —St. Paul v. ‘Lytle, 69 Minn. 
Puhb.. Co. vi -Pitz-)1) 71 Nw 708. 
Mo.—St. Joseph v. Levin, 128 Mo. 
Fitz- 49 AmSR 577. ; 


588, 31 SW 101, 
Oh.—Chambers vy. 

OWnGinnCt: ps. 
Va.—Hlsner v. Hawkins, 


Cincinnati, 381 


113 Va. 


279, 93 NE 73 [foll Alles v, New 86. Baker vy. Ellison, [1914] 2)| 47, 48 SH 479, AnnCasi913D 1278. 
Albany, 175 Ind. 709,.938 NE 1080];|K. B. 762. 4. Elsner v. Hawkins, supra. 
Walther v. Cape Girardeau, 166 Mo. 87. Bouyer v. Bessemer, 17 Ala. A. 5. State vy. Itzcovitch, 49 La. Ann. 
A. 467, 149 SW 36; Berger v. Smith, as 88 S 192 


160 N. C. 205, 75 SEH 1098. 


75. Ark.—Lonoke v. Chicago, etc., oS See infra § 1250. 
R. Co., 92 Ark. 546, 123 SW 395, 185 90. See infra § 1613. 
AmSR 200. 91. 

Ill.— Bushnell v. Chicago, etc., R.| 464. 

Oo., (259 Ill 391, 102 NE 785,49 92. 


LRANS 718. ; 
Ind.—Smith v. New Albany, 175 93. 

Ind. 279, 98 NE 73 [foll Alles v. New] pi ; 

Albany, 175 Ind. 709, 93 NE 1080]. 94 U. S. v. 
Mo.—Watlther vy. Cape Girardeau, 95. 


See infra § 971. 


Bladen v. Philadelphia, 60 Pa. 6. 
See generally Poisons [31 Cyc 
Wer 8. ¥en Win, 


Ten. Yu, 
Regulation of businesses gen- 


aoe 21 S 544, 62 AmSR 648, 387 LRA 


Scope of powers generally see. 
supra § 185. 
Harrison vy. Peo., 121 Ill. A. 189; 
Hyman v. Boldrick, 153 Ky. 77, 154 
SW 369, 44 LRANS 1039; Elsner v. 
Hawkins, 113 Va. 47, 49, 73° SE A479, 


24 Philip-| AnnCas1913D 1278. 
: “The business of pawnbrokers, be- 
supra. cause of the facility it furnishes for 


the commission of crime and for its, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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made,’ containing certain specified information;$ 

requiring that a ‘legible and correct copy of such 
recerd be delivered to designated police officials? 
every day! at a specified hour ;#2 prohibiting the 
sale, redemption, or removal from the place of busi- 
ness of the property pledged for a specified num- 
ber of hours after the copy of the record of sueh 
pledge has been delivered to the designated police 
official ;'* providing for the inspection of the books 
and accounts; ee and also designating the hours of 
business during which property may be deposited 


or pledged.'# 


[§ 540] 97. Picketing. Under the power to pre- 
serve the public peace and order a municipal cor- 
poration may prohibit picketing when accompanied 
Such ordinance has been 
upheld as against different constitutional objec- 
An ordinance prohibiting picketing for 
the purpose of persuading persons trom entering 
places of business to transact business is valid.2? 


by violence or coercion.'® 


tions.16 


concealment, is one which belongs 
to a class where the strictest police 
regulation may be imposed.” Elsner 
v. Hawkins, supra. 
Prevention of fraud by municipali- 
ties generally see supra § 450 et seq. 
7... Harrison v. Peo, 121 9)1) Ay 189; 
euembers ve -Cincinnat, 31. Oh... Cir: 
8. Harrison v. Peo., 121 Ill: A. 189. 
9. Harrison v. Peo., supra. 


10. Harrison v. Peo., supra. 

11. Harrison v. Peo., supra. 

12. Harrison v. Peo. supra. 

13. Chambers y. Cincinnati, 31 Oh. 
CIPO S: 

14.) Harrison. v._Peo., 121 Tl. A. 


189; Hyman vy. Boldrick, £634. Ky. 27; 
154 SW 369, 44 LRANS 1039. 
15. Thomas v. Indianapolis, 195 


Ind. 440, 145 NE 550, 35 ALR 1194. 

ce generally Trade Unions [24 Cyc 
5]. ; 
16. -Thomas vy. Indianapolis, supra. 
7.) tox pL Stout $2. “lex-7Cr, 183; 

198 SW 967, LRA1918C 277. 

18. In re Williams, 158 Cal. 550, 
114i P 1035. 

19. Regulation of businesses gen- 
erally see supra § 407. 

20. Augusta v. Loftis, 156 Ga. 77, 
118 SE 666; Felton v. Atlanta, 4 Ga. 
A. 183, 61 SE 27; -State v. Hahnel, 
118 Me. 452, 108 A 755; Vicksburg v. 
Mullane, 106 Miss. 199, 63 S 412, 50 
LRANS, 421; Robinson.v. Galveston, 
51 Tex. Civ. A. 292, 111 SW 1076. 

{a] Authority of plumbing in- 
spector.—(1) The provision of an or- 
dinance making the plumbing inspec- 
tor judge of the quality of material 
used in the construction of build- 
ings does not confer on him the 
power to prescribe the kind of mate- 
rial when that which the owner or 
contractor proposes to use is rea- 
sonably suited to secure safety, wel- 
fare, and health, although not as 
good as that ordered by the inspec- 
tor.. Augusta v. Loftis, 156 Ga. 77, 
118 SE 666. (2) The proper installa- 
tion of proper appliances does not au- 
thorize the plumbing inspector to re- 
fuse a permit for their use, but only 
to prohibit their improper installa- 
tion. Augusta v. Loftis, supra. 

[b] Plumbing regulation held not 
violated.—State v. Hahnel, 118 Me. 
452, 108 A 755. 

21. Kleinhein vy. Bentley, 98 Kan. 
ASINOL5T: BP) 119.05 

22, Licensing keeping of pool or 
billiard tables see Licenses § 87 text 
and notes 69-77. 

Regulation of: 


Amusements generally see supra 


Businesses generally see supra § 407. 


23. . S.—Murphy v. California, 
225 U. S. 628, 32 SCt 697, 56 L. ed. 
1229. 

Ala.—BEx p. Rowe, 4 Ala. A. 254, 
59 S 69. 


Cal.—Ex p. Murphy, 8 Cal. A. 440, 
97 P 199; Goytino v. McAleer, 4 Cal. 
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demeanor.?8 


lation.*° 
weight and 


Alleys.?? 
power, 


pool or 


halls,?* and by 


A. 655, 88 P 991. 

Ga.—Purvis v. Ocilla, 149 Ga. 771, 
102 SE 241. 

Tll.— Atwood v. Otter, 296 Ill. 70, 
129 NE 573. 

Kan.~—Burlingame v. Thompson, 74 
Kan. 398, 86 P 449, 11 AnnCas 64 [aff 
211 UW. So 11,529 SCt: 1, 53 Ls .eds 68.1: 

Ky.—Arms v. Vine Grove, 203 Ky. 
213, 262 SW 11. 

Mich. —Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 


Minn. —State v. Pamperin, 42 Minn. 
320, 44 NW 251. 
94 


Miss.—Corinth v. 
Miss. 41, 47 S 525. 

Mo.—Tarkio v. Cook, 120 Mo. 1, 25 
SW 202, 41 AmSR 678; Plattsburg v. 
Trimble, 46 Mo. A. 459. 

Nebr.—Cole v. Culbertson, 86 Nebr. 
160, 125 NW 287. 

Okl.—In re Huling, 4 Okl. Cr. 89, 
109 P-576; Im “re | Jonés, 4 .Okl Cr. 
74, 109 P 570, 140 AmSR 655, 31 LRA 
NS 548. 

Tex.—Ex p. Pitchios, (Cr.) 152 SW 
1074; Ex p. Brewer, 68 Tex. Cr. 387, 
152 SW 1068. 

5384, Vita 207, ober AL 


Vt.—In re Snell, 
566. 

B. C.—Jones v. Vancouver, 28 B. C. 
100, 51 DomLR 320, 32 CanCrCas 260, 
[1920] 1 WestWkly 1012. 

Man.—Re Crabbe, 23 Man. 14, 9 
DomLR 405, 23 WestLR 372, 3 West 
Wkly 1047. 

Ont.—Re Foster, 22 Ont. L. 26, 2 
OntWN 65, 16 OntWR 1012 [app dism 
22, Ont, Ln 342,82) OntWwWN, 305,718 
OntWR antes Matter of Neilly, 37 
Unies QO: 89. 

[a] ana pe first impression.— 
Arms v. Vine Grove, 203 Ky. 213, 262 
Sw 11 

[b] ““Place of public resort.’—A 
pool room conducted in the name of 
an amusement club, but to which 
anyone was admitted on paying a 
nominal membership fee entitling 
him to play a certain number of 
games, is a ‘‘place of public resort” 
within an ordinance prohibiting bil- 
liard and similar tables in such 
places. Atwood vy, Otter, 296 Ill. 70, 
129 NE 573. 

{c] Under a charter authorizing a 
city to regulate “billiard tables” on 
which games are played for amuse- 
ment, the city has the power to 
regulate not only the tables on which 
the game is played, but the halls or 
rooms in which they are -kept. 
Tarkio v. Cook, 120 Mo. 1, 25 SW 202, 
41 AmSR 678. 

{d] Regulation by license.— Where 
the only legislative authority con- 
ferred by the charter of a city with 
reference to billiard saloons and pool 
rooms is to license such piaces by 
ordinance, the power to lieense is to 
be construed as a power to regulate 
through the license ordinance, and 
the city council may thereby impose 
such reasonable terms and conditions 
as may be necessary to make the li- 


Crittenden, 


[§ 541] 98. Plumbers and Plumbing.’® 
of plumbers is a proper subject for municipal regu- 
A municipal corporation may regulate the 
grade of plumbing material.?+ 
[§ 542] 99. Pool and Billiard Halls; Bowling 
Hither by virtue of express or implied 
as a general rule, municipal corporations 
may regulate and control the operation of publie 
bilhard halls,?4 
power to declare and abate nuisances.”4 
so they. may require that permits be obtained for 
their operation.?° 
the extent of prohibiting the operation of such 


[43 C.J.] 411 


It has been held that it is within the power of a 
municipal corporation to declare picketing, for the 
purpose of intimidating and threatening the em- 
ployees of a private industrial concern, to be a mis- 


The trade 


especially under their 
In doing 


The power may be exercised to 


express provision of statute the 


corporation may have power to prohibit them;?? but 


cense issued in pursuance thereof ef- 
ficacious as a police regulation; but 
in the absence of further authority 
to regulate or control such places, 
the council would not be authorized, 
as against existing licensees at least, 
to impose new or additional condi- 
tions, not required or contemplated 
by the ordinances under which the 
licenses were issued, or to provide 
and enforce penalties for the viola- 
tion thereof, State v. Pamperin, 42 
Minn. 320, 44 NW 251. 

24 j%In re Huling, 4 Okl. Cr. 89, 
109.2 576%. In xe -Jones,7 4, OkE-7Cr: 
74, 109 P 570, 140 AmSR 655, 31 
LRANS 548. 

25. Goytino v. McAleer, 4 Cal. A. 
655, 88 P 991; Arms v. Vine Grove, 
203 Ky. 213, 262 SW #1: 

26. U. S. phy v. 
225 -U. S. 623, 629; 32° SCt 697, 

L. ed. 1229. 

Cal.—Ex p. Murphy, 8 Cal. A. 440, 
97 PS 1997 

Ill.—Atwood v. Otter, 296 Ill. 70, 
129 NE 573. 

Ky.—Botes v. Franklin, 203 Ky. 357, 
262 SW 282. 

Miss.—Corinth v. 94 


Miss. 41, 47 S 525. 
“Playing at billiards is a lawful 


California, 
56 


Crittenden. 


amusement; and keeping a billiard 
hall is not .... a nuisance per se. 
But it may become such; and the 


regulation or prohibition need not be 
postponed until the evil has become 
flagrant. That the keeping of a bil- 
liard hall has a harmful tendency 
is a fact requiring no proof, and in- 
capable of being controverted by the 
testimony of the plaintiff that his 
business was lawfully conducted, 
free from gaming or anything which 
could affect the morality of the com- 
munity or of his patrons. The fact 
that there had been no disorder or 
open violation of the law does not 
prevent the municipal authorities 
from taking legislative notice of the 
idleness and other evils Which re- 
sult from the maintenance of a re- 
sort where it is the business of one 
to stimulate others to play beyond 
what is proper for legitimate recrea- 
tion. The ordinance is not aimed at 
the game but at the place; and where, 
in the exercise of the police power, 
the municipal authorities determine 
that the keeping of such resorts 
should be prohibited, the courts can- 
not go behind their finding and 
inquire into local conditions; or 
whether the defendant’s hall was an. 
orderly establishment, or had been 
conducted in such manner as to pro- 
duce the evils sought to be pre- 
vented by the ordinance.” Murphy v. 
California, supra. 

27. Ex p. Rowe, 4 Ala. A. 254, 59 
S 69; Bros v. Powell, 137 La. 342, 
68 S 632; Cole v. Culbertson, 86 Nebr. 
160, 125 NW 287. 

[a] Under the power to suppress 
“billiard tables,” the municipval cor- 


419, [48 C. 54] 


under the mere power granted to regulate such es- 
tablishments the corporation cannot entirely pro- 
hibit them.2® If the particular municipal corpora- 
tion may within its municipal limits exercise the 
police power of the state by virtue of express grant 
it is held that the corporation may prohibit them.”® 
The power of a municipal corporation to prohibit 
billiard or other tables for a similar purpose in 
any place of public resort authorizes the corpora- 
tion to prohibit the keeping of pool tables.2° Au- 
thority to suppress gambling houses will not war- 
rant an ordinance forbidding the keeping of bilhard 
-and pool tables for hire.*+ The regulations must 
be reasonable.*? An ordinance is not discriminatory 
because the owners of a certain class of hotels are 
permitted to keep a room in which’ guests might 
play at the game.°** 

A bowling alley is recognized as a legitimate place 
of amusement,** and its ordinary use cannot be in- 
terfered with by condemning it as a nuisance per 
se.*> Under particular grants it has been held that 
the municipal corporation has a right to suppress 
bowling saloons or merely to regulate them.*® 

Irrespective of gambling. The power to suppress 
such halls irrespective of gambling may be ex- 
pressly granted;*’ but such power does not authorize 
making an offense of the keeping of a public place 
for the playing of dominoes, irrespective of 
gambling.*® A statute empowering a municipality 
to license, regulate, tax, or suppress billiard tables 
and other instruments used for gambling does not 
-confer authority upon the municipality to prohibit 
the keeping of a pool hall in which gambling is not 
permitted.?9 

Places licensed by state. While the municipal- 
ity may regulate, within reasonable limits, such 
halls, even though licensed by the state, if the 
regulations do not impair their rights under the 


poration may suppress “pool tables.” 41. Crittenden 
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‘ wv 
' 


[§§ 5 
state license,*° it cannot prohibit them.44 A mu- 
nicipality operating under a special charter and 
given express power to prohibit such halls may do 
so, even though they are licensed by the state.** 

Opening and closing hours. The opening and 
closing hours of pool and billiard halls may be 
reasonably regulated ;#2 and it may be required that 
the screens of such halls be removed during the 
prohibited hours.*4 Also, sueh places may be re- 
quired to be closed on Sunday.*® A municipal 
corporation may not regulate the hours of opening 
and closing pool or billiard halls when such regu- 
lations impair their rights under state license.*® 

Minors. Municipal corporations may impose a 
penalty upon keepers of pool or billiard tables for 
permitting minors to play thereon without the con- 
sent of their parents.** A municipal regulation pro- 
hibiting minors from visiting publie billiard and 
pool rooms is a valid exercise of the police power 
when applied to billiard and pool rooms frequented 
by professional gamblers.*® 

Territorial segregation. The business of conduct- 
ing a pool or billiard hall for public entertainment 
may be confined to reasonable territorial limits 
within the municipality.*® 

[§ 543] 991%. Practice and Procedure;*° Rules of 
Evidence*°% Generally speaking, it may be said 
that the establishment of rules of practice or pro- 
cedure is not a matter for municipal regulation,°** 
and that it does not fall within the domain of mu- 
nicipal government.®? In the absence of duly dele- 
gated authority municipal corporations have no 


‘power to establish or prescribe rules of practice 


or procedure,®** especially when such rules are in 
conflict with statutory rules.°* KHyen though the 


‘constitution may confer upon the municipal cor- 


poration the power to adopt the charter for its 
government, such corporation cannot regulate the 
92 


Booneville, Cohen v. St. Louis Merchants’ Bridge 


Eros v. Powell, 137 La. 342, 68 Miss. 277, 45 S 723, 1831 AmSR 518;| Terminal R. Co., 193 Mo. A. 69, 181 

632. Nicodemus v. State, 82 Okl. 152, 198] SW 1080; Gettysburg v. Zeigler, 2 
28. Bryan v. Malvern, 122 Ark.| P 847; Ex p. Pitchios, (Tex. Cr.) 152] Pa. Co. 326. 

379, 183 SW 957; Crittenden v, Boone-| SW 1074; Ex p. Brewer, 68>Tex. Cr. [a] Competency of witness.—A 

ville; 92 Miss. 277,° 45° S. 7238, 131/387, 152 Sw =1068: municipal ordinance imposed a pen- 

AmSR 518; State v. McMonies, 75 42. Corinth v, Crittenden, 94 Miss.| alty on persons riding or driving 


Nebr. 443, 106 NW 454; Crookston v. 
Miller, (Alta.) 7 DomLR 771, 3 West 
Wkly 10. 

29. Fowler v. Anderson, 131 S. C. 
471, 128 SE 410; Foster v. Greenville, 
132 S. CC, 253, 128) SE 39; Clere~v. 
Spartanburg, 132 S. C. 182, 128 SE 36. 

[a] Prohibition held not conflict- 
ing with statute—Fowler v. Ander- 
son, 131 8..C. 471, 128 SE 410; Foster 
v. Greenville, .132''S.° C. 253,123) SE 
39; Clegg v; Se ebthge te Se) 132) SiC; 

36. 


182,.128 SE 

3G. Atwood v. Otter, 296 Ill. 70, 
129 NE 573. 

31. Breninger v. Belvidere, 44 


INE oly en oO. Oe 

82. Ex p. Pitchios, (Tex. Cr.) 152 
SW 1074; Ex p. Brewer,;-68 Tex. Cr. 
387, 152 SW 1068. 

Reasonableness of regulations gen- 
erally see supra § 229, 

ea. Murphy v. California, 225 U. S. 
623, 32 SCt 697, 56 L. ed. 1229; Ex p. 
Murphy, 8 Cal. A. 440, 97 P 199. 

34. Shreveport v. Leiderkrantz 
Boe 130 La. 802, 58 S 578, 40 LRANS 


35. Shreveport v. 


Leiderkrantz 
Soc., supra, 


36. Smith v. Madison, 7 Ind. 86. 
87. Shreveport v. Dale, 149 La. 
439, 89 S 408. 


e8. Shreveport vy. Dale, supra. 

39. Dardanelle v. Gillespie, 116 
Ark. 390, 172 SW 1036. j 

40. Ex p.’ Pitchios, (Tex. Cr.)"162 
SW 1074; Ex p. Brewer, 68 Tex. Cr. 
387, 152 SW 1068. 


41, 47 S 525. 

43. Purvis v. Ocilla, 149 Ga. 771, 
102 SE 241; Tarkio v. Cook, 120 Mo. 
1,-25 SW +202, 41 AmSR 678. 

Opening and closing hours of busi- 
nesses generally see supra § 409. 

44. Re Fisher, 16 Man. 560. 

45. Re Fisher, supra, 

Sunday observance generally see 
supra § 581. 

46. Ex .) Berkins,. 88) Tex) 1.Cr, 
309, 226 SW 411; Bissett v. Littleton, 
ee Va. 127, 104 SE 289, 20 ALR 

47. Plattsburg y. Trimble, 46 Mo. 
A. 459 j 


‘Protection of infants’ morals: 
Generally see Infants §§ 15-22. 
By municipality see supra § 486. 


48. Ex p. Meyers, 7 Cal. A. 528, 
94 P 870. 
49. Purvis v. Ocilla, 149 Ga. 771, 


102 SE 241. 
50. See generally 
seq. 
50144. Constitutionality of  stat- 
utes relating to practice, procedure, 
and rules of evidence see Constitu- 
tional Law §§ 286-316, 578-583, 763— 
777, 948-952, 864-872, 979, 1008. 
Creation of civil liability for viola- 
tion of municipal ordinances or regu- 
lations see supra § 285. 
F ie ee of courts see supra 


infra § 602 et 


51. Badgley v. St. Louis, 149 Mo. 
122, 50 SW 817. 

52. Badgley v. St. Louis, supra. 

53. Badgley v. St. Louis, supra; 


faster than a walk in turning the 
corner of a street. The same ordi- 
nance provided that if the party of- 
fending shall prove to the satisfac- 
tion of any one of the city wardens 
that he was compelled to ride or 
drive by urgent causes, he should 
be exempted from a prosecution for 
that offense. The offense was clearly 
proved. The recorder overruled an 
objection made to the competency 
of defendant to exculpate himself on 
oath. He was sworn, and the jury 
found for defendant. A motion was 
made for a new trial, on the ground 
that defendant was not an admis- 
sible witness. The motion was 
granted, the court saying: “I am 
not aware that there is any excep- 
tion to the rule, that a party shall 
not be a witness in his own cause, 
but in cases where there exists a 
statutory provision expressly au- 
thorizing it, and in the cases of mer- 
chants, shop-keepers, &c. The ordi- 
nance on which this prosecution is 
founded requires that the party shall 
prove to the satisfaction of one of 
the city wardens that urgent causes 
compelled him. so to ride, &e. But 
the mode of proof is not pointed out, 
and it follows that the common law 
mode must be adopted, which ex- 
cludes the party himself from being 
a witness.” City Council v. Dunn, 12 
Sey Cc SE '209)) 2005 

54. Cohen vy. St. Louis Merchants’ 
Bridge Terminal R. Co., 193 Mo. A. 
69, 181 SW 1080. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 543-547] 


practice in the courts of the state in cases where 
it 1s an ordinary litigant.°°> It cannot incorporate 
in its charter such provisions.®® Nor can munici- 
pal corporations establish rules of evidence,®” or 
change the general rules of evidence,®* even in pro- 
ceedings for violations of their own ordinances.®? 
~ In the absence of duly delegated authority they 
cannot prescribe the probative force to be given to 
evidence offered in proceedings for violation of mu- 
nicipal ordinanees.®° But an ordinance giving to 
evidence offered in proceedings for its violation the 
same probative value as that provided by stat- 
ute has been held not to infringe any constitutional 
provision.*t It has been held that a declaration 
in an ordinance that a given fact, or the existence 
or possession of a forbidden thing, raises a pre- 
sumption, or constitutes prima facie evidence, of 
the violation of a law or of a regulation that is 
a complement of a statute, does not involve a viola- 
tion of any constitutional law; nor is it a rule of 
procedure.®?. A municipal corporation has no au- 
thority to pass an inquisitorial ordinance in aid 
of the enforcement of its ordinances against crime, 
that is, an ordinance compelling a person called be- 

55. Badgley v. St. Louis, 149 Mo.j Mayer, 186 Ill. 
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fore a police judge to answer whether he knew of 
the violation of ordinances, and punishing for re- 
fusal to answer.** 

[§ 544] 100. Prices of Commodities Sold at Re- 
tail.“* In the absence of authority granted by the 
legislature a municipal corporation has no power to 
fix the prices of commodities sold at retail. 

[§ 545] 101. Profanity.°° A power to prohibit 
practices which are against good morals and publie 
decency will authorize an ordinance prohibiting and 
punishing profanity.®7 

[§ 546] 102. Property®*—a. Municipal Property. 
The powers of municipal corporations to acquire 
and hold property,®°® as well as the sale and dis- 
posal thereof,’® is hereinafter discussed. 

[§ 547] b. Private Property; Keeping and Use 
Generally."' No definite rule can, with accuracy, 
be set forth, as to the extent to which municipal 
corporations may regulate the use of private prop- 
erty.” While there is little difference in the 
enunciation of the applicable principles,’* the diffi- 
culty and the differences grow out of the applica- 
tion of these principles to the facts of particular 
cases.“* The police power of municipal corpora- 

247 = State. vs | affirmative proof. To the extent that 


122, 50 SW 817. 

56. Badgley v. St. Louis, supra. 

[a] Discussion of rule.— “The 
Constitution confers upon the city 
,.. power to adopt a charter ‘for 
the government of the city,’ but the 
section before us goes further. It 
undertakes to regulate the practice 
in the courts of the State in cases 
where said city is an ordinary liti- 


gant. Said charter must be ‘in har- 
mony with the Constitution and 
laws of Missouri.’ The section re- 
peals, however, pro tanto the Code 


of Civil Procedure and substitutes 
one of its own. If the city... can 
do this, it may likewise, in every 
ease where said eity is a party to 
a. suit, supersede by charter pro- 
visions, the change of venue laws 
of the State, and those regulating 
the manner of summoning and im- 
paneling juries. It may change the 
statute, in all such cases, as to the 
place of bringing suits, and the 
forum for the trial of the same, and 
it may also alter the form of plead- 
ings therein. It has already at- 
tempted to direct the judgment that 
may be rendered and the manner of 
its enforcement. If this power ex- 
ists, it may in fact amend any part 
of the Practice Act and form a Code 
to suit itself. We are not prepared 
to sanction such a construction of 
the power conferred by the Constitu- 
tion upon our cities to frame char- 
ters for their own government. We 
think that the authority to make 
such changes in the Code as are now 
under consideration, is lodged by the 
organic law... in the General As- 
sembly of the State, and not in any 
of its municipalities. If such legis- 
Jation is desirable, it must emanate 
from the proper source. The pro- 
cedure in suits of the character of 
this one is not a matter for mu- 
nicipal regulation. It does not fall 
within the domain of municipal gov- 
ernment.’ ... We are aware that the 
General Assembly has inserted 
clauses somewhat similar to this in 
charters granted by it, but the leg- 
islature has power to change the 
Practice Act. The city has not. 
Therein lies the difference. It does 
not follow, by any means, that be- 
cause the city is a party to an ordi- 
nary civil action, it may, under the 
power granted to provide municipal 
government, regulate the process and 
proceedings of the State courts in 
such cases.” Badgley v. St. Louis, 
149 Mo. 122, 182, 50 SW 817. 


57. In re Wong Hane, 108 Cal. 
680, 41 P 693, 49 AmSR 138; Fitch 
v. Pinckard, 5 Ill. 69; Dixon’ v. 


Webber,_107 N. C. 962, 12 SE 598, 
22 AmSR 920. 

58. Cohen vy. St. Louis Merchants’ 
Bridge Terminal R., Ore MEG Aly 
69, 181 SW_ 1080. 

59. In re Wong Hane, 108 Cal. 
680, 41 P 693, 49 AmSR 138; Dixon v. 
Mayer, 186 Ill. A. 247; Youne v. 
Dunlap, 195 Mo. A. 119, 190 SW 1041; 
State v. Webber, 107 N. C. 962, 12 SE 
598, 22 AmSR 920. 

Evidence in proceeding for viola- 
tion of municipal ordinances: 
Admissibility see infra § 674. 
Presumptions and burden of proof 

see infra § 673. 

Weight and sufficiency see infra §§ 

675, 676. 

60. In re Wong Hane, 108 Cal. 
680, 41 P 693, 49 AmSR 1388; Dixon v. 
Mayerr /86°7 11.) Al 242s ,yvoune Wr 
Dunlap, 195 Mo. A. 119, 190 Sw 1041; 
State v. Webber, 107 N. C. 962, 12 SE 
598, 22 AmSR 920. 

[a] Discussion of rule.—‘‘The ef- 
fect of this ordinance is to make 
proof .of the mere possession of a 
lottery ticket a misdemeanor, and to 
place upon the defendant the burden 
of showing that his possession was 
lawful or innocent. The mere pos- 
session of a lottery ticket does not, 
however, of necessity involve the 
possessor in a crime. The ticket 
may be in possession of the court, 
or of one of its officers, to be used 
as evidence upon the trial of one 
charged with selling it. It may be 
in the possession of one who pur- 
chased it in a country which recog- 
nizes the right to traffic in lottery 
tickets, and who is merely passing 
through the city. The Penal Code 
of this state does not make the pur- 
chase of a lottery ticket an offense— 
the provisions of that code being di- 
rected against the selling of such 
tickets. By the very terms of the 
ordinance under consideration, it is 
assumed that the possession of the 
ticket may be lawful or innocent, and 
that in such case the possessor is 
not guilty of a violation of the ordi- 
nance. The ordinance, however, 
throws upon the defendant the bur- 
den of proving his innocence, and 
by its terms, unless he shows that 
his possession is lawful or innocent, 
his mere possession of the ticket 
renders him liable to punishment. If 
there are any circumstances under 
which the possession of a lottery 
ticket may be lawful or innocent, a 
defendant who is charged with the 
offense of having such ticket in his 
possession is entitled to the presump- 
tion of innocence, and cannot be com- 
pelled to establish his innocence by 


the defendant is required to estab- 
lish his innocence, the provisions of 
the ordinance violate his constitu- 
tional rights.” In re Wong Hane, 108 
Cal. 680, 681, 41 P 693, 49 AmSR 138. 

[b] In Kentucky (1) it has been 
held that it is competent for a mu- 
nicipality in adopting an ordinance 
to provide what shall be a prima 
facie case of violation thereof, and 
to place on the accused charged with 
such violation the burden of showing 
that the case falls within an excep- 
tion named in the ordinance , (Com. 
v.-Price,, 94 SiW 32, °29 Kyl 59/3); 
(2) but it also has been held that 
an ordinance, in declaring that the 
entrance or exit of any person from 
any saloon during the hours specified 
that same should be closed should 
be prima facie evidence of its viola- 
tion is invalid, as an attempt to leg- 
islate on the weight and effect of 
evidence (McNulty v. Toof, 116 Ky. 
202, 75 SW 258, 25 Ky, 430); 

61. Borok v. Birmingham, 191 Ala. 
75, 67 S 389, AnnCas1916C 1061. 
toe U. S. v. Genato, 15 Philippine 

63. Waldrum y. Wilbanks, (Ark.) 
283 SW 979. 

64. Food 
§§ 445-448. 

Regulation of rates of public utili- 
ties see infra $§ 554—-56h. 

65. Greene v. Fitchburg, 219 Mass. 
121, 106 NE 573. 


regulations see supra 


66. See generally Profanity [32 
Cye 578]. 
67. Hx p. Delaney, 43 Cal. 478 


(this is true whether the language is 
uttered frequently or upon one occa- 
sion only). 


68. See generally Property [32 
Cye 639]. 

69. See infra § 2081. 

70. See infra § 2098. 
§ ee Building regulations see supra 


Fire regulations see supra § 439. 

Zoning regulations see supra §§ 
361-372. 

72. Herring v. Stannus, 169 Ark. 
244, 275 SW 321; State v. Houghton 
164 Minn. 146, 204 NW 569. ¥ 


73. Herring y. Stannus, 169 Ark. 
244, 275 SW 321. 
74. Ark.—Herring Vv. Stannus, 


supra. 

Del.—Wilmington v. Turk, 13 Del. 
Chas 92) LO RAN oul. 

Ky,—Covington y. Summe, ete., Co., 
210 Ky. 520, 276 Sw 584. 

Me.—In re Opinion of Justices, 124 
Me. 501, 511, 128 A 181. 


Md.—Goldman v. Crowther, 147 
Md. 282, 128 A 50, 38 ALR 1455. 
Minn.—State v. Houghton, 134 


41k 1480 CS] 


tions must be responsive, in the interest of com- 
mon, welfare, to the changing conditions and de- 
veloping needs of growing communities.’® 
power authorizes various restrictions upon the use 
of private property as social and economic changes | 
The validity of the exercise of the power 
may depend upon the circumstances of the par- 
A restriction which may have been 
considered unreasonable and invalid in prior years 
may subsequently be considered otherwise.’* Also 


come.*® 


ticular case."* 


a restriction while reasonable and 


Minn, 226, 158 NW 1017, LRA19I17F 

50. it a 
ea is obvious that any opinion as 
to the validity of administrative de- 
tails of a regulatory ordinance must 
be based upon the exact language of 
the ordinance as enacted.” In “re 
Opinion of Justices, supra. 

fal “Ihe dividing line between re- 


strictions which may be lawfully im-| 


posed upon the police power and 
those which invade the rights se- 
cured to the property owner by the 
constitutional provisions that his 
property shall not be taken or dam- 
aged without compensation, nor he 
be deprived of it without due process 
of law, has never been distinctly 
marked out, and probably cannot be. 
As different cases arise, the courts 
determine from the facts and cir- 
cumstances of the particular case 


whether it falls upon one side or 
the other of the line.” State v. 
Houghton, 134 Minn. 226, 230, 158 
Nw 1017, LRA1917F 1050. 

75. See supra § 202. of , 

76. Fourcade v.. San Francisco, 
196 Cal. 655,) 238, P 934; Miller v. 
Los Angeles Bd. of Public Works, 


195 Cal. 477, 234 P 381, 38 ALR 1479; 
State v. Houghton, 164 Minn. 146, 
204 NW 569. 

77, Ark.—Herring v. Stannus, 169 
Ark. 244, 275 SW 321. 


Cal.—Fourcade v. San Francisco, 


°196 Cal. 655, 238 P 944; Miller. v. 
Los Angeles Bd. of Public Works, 
AO OaAlw Alte 254" Es nS Sly 208.) AIUES 
1479. 


Del.—Wilmington vy. Turk, 13 Del. 
Ch. 392, 129 A 512. 

Kan.—Ware v. Wichita, 113 Kan. 
Ls, 2L4 P99: 

Ky.—Covington v. Summe, etc., Co., 
210 Ky. 520, 276 SW 534. 

Md.—Goldman vy. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 1455. 

Minn.—State v. Houghton, 164 
Minn. 146, 204 NW 569. 

N. Y.—St. Basil’s Church v. Kerner, 
125 Misc. 526, 211 NYS 470. f 

Wis.—State v. Harper, 182 Wis. 
148, 196 NW 451, 33 ALR 269; Cream 
City Bill Posting Co. v. Milwaukee, 
158 Wis. 86, 147 NW 25. i) 

[a] Discussion of rule— ‘It be- 
comes unnecessary to deal with those 
provisions of the ordinance which 
undertake to regulate the height of 
buildings and the areas of yards and 
open spaces adjacent thereto, as well 
as the number of families who may 
dwell thereon. Whether those pro- 
visions are valid may depend upon 
facts which are not before us, for 
this court has decided that regula- 
tions of that general character may 
pe enforced where they are needed 
for the. protection of the public 
safety, health, or morals, and 
whether in a given case they are 
so required must depend upon _ the 
circumstances of that case. And al- 
though there is no apparent relation 
between some of the provisions of 
the ordinance which prescribe the 
area which buildings may occupy and 
limit the number of persons who may 
reside upon a given area, and any 
legitimate exercise of the _ police 
power, nevertheless we refrain from 
passing upon the validity of those 
provisions because it may be pos- 
sible that conditions of which we 
are not informed by the record may 
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Such 


valid in regard 


affect their validity.” Goldman v. 
Crowther, 147 Md. 282, 128 A 50, 60, 
38° ALR 1455. 

78. Cal.—Fourcade v. San Fran- 
cisco, 196 Cal. 655, 238 P 934; Miller 
v. Los Angeles Bd. of Public Works, 
195 Cal. 477, 284 P 381, 38 ALR 1479. 


Md.—Goldman vy. Crowther, 147 
Md. 282, 128 A 50, 38 ALR 1455. 
Minn.—State v. Houghton, 164 


Minn. 146, 204 NW 569. 

N. Y¥.—St. Basil’s Church v. Ker- 
ner, 125 Misc. 526, 211 NYS 470. 

Wis.—State v. Harper, 182 Wis. 
148, 196 NW 451, 33 ALR 269. 

79. Zabn v. Los Angeles Bd. of 
Public Works, 195 Cal. 497, 234 P 
388; Ware v. Wichita, 113 Kan. 153, 
214 P 99; Goldman y. Crowther, 147 
Md. 282, 128 A 50, 38 ALR 1455. 

g0. Cream City Bill Posting Co. v. 
Milwaukee, 158 Wis. 86, 147 NW 25 
[foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

[a] Discussion of rule.—‘“What 
might be a perfectly reasonable po- 
lice regulation for the city of Mil- 
waukee might be entirely unreason- 
able for the city of Stoughton.” 
Cream City Bill Posting Co. v. Mil- 
waukee, 158 Wis. 86, 98, 147 NW 25. 

81. State v. Houghton, 164 Minn. 
146, 204 NW 569. 

82. U. S.—Dobbins v. Los Angeles, 
195 U. S. 223, 25 SCt 18, 49 Li. ed. 169. 

‘Ala.—Costello v. State, 108 Ala. 45, 
18 S 820, 35 LRA 303. 

Cal.—Pacifie Palisades Assoc. v. 
Huntington Beach, 196 Cal. 211, 237 
P 538, 40 ALR 782; San Francisco v. 
Buckman, 111 Cal. 25, 48 P 396. 

Colo.—Willison v. Cooke, 54 Colo. 
320, 1380 P 828, 44 LRANS 1080; 
Curran Bill Posting, etc., Co. v. Den- 
ver, 47.Colo,, 221, 107 P 261};.27 LRA 
NS 544. 

D. C.—Heylman v. District of Co- 
lumbia, 27 App. 563. 

Fla.—State v, Fowler, 90 Fla, 155, 
105; S738, 


Ga.—Morrow v. Atlanta, 162 Ga. 
228, 133, SH 345. 
Ill.—Peo. v:. Chicago, 280 Ill. 576, 


117 NE 779; Condon vy. Forest Park, 
278 Til. 218, 115 NE 825, LRA1917E 
314; Peo. v. Chicago, 261 Ill. 16, 103 
ye 609, 49 LRANS 4388, AnnCas1915A 


Ind.—Evansville v. Miller, 146 Ind, 
613, 45 NE 1054, 38 LRA 161; Walker 
v. Jameson, 140 Ind. 591, 37 NE 402, 
39 NE 869, 49 AmSR 222, 28 LRA 
679, 688. 

Iowa.—Rehmann v. Des Moines, 
200 Iowa 286, 204 NW 267, 40 ALR 
922; Bush v. Dubuque, 69 Iowa 233, 
28 NW 542; Centerville v. Miller, 57 
Iowa 56, 10 NW 298. 


La.—State v, Schuchardt, 42 La. 
Ann. 49, 7S 67. 
Md.—Goldman v. Crowther, 147 


Md. 282, 128 A 50, 88 ALR 1455. 

Minn.—State v. Houghton, 142 
Minn. 28, 170 NW 8b. 

Miss.—Ex p. O’Leary, 65 Miss. 80, 
3 S 144, 7 AmSR 640. 

Mo.—St. Louis v. Evraiff, 8301 Mo. 
231, 256 SW 489; State v. McKelvey, 
301 Mo. 1, 256 SW 474; St. Louis 
v. Dreisoerner, 243 Mo. 217, 147 Sw 
998, 41 LRANS 177; Hisey v. Mexico, 
61 Mo. A. 248. 

N. J.—H. Krumgold & Sons, Ine, v. 
Jersey City, 130 A 635; Tenez Constr. 
Corp. v. Garner, (Sup.) 133 A 396; 
Williams v. Gage, (Sup.) 130 A 721. 


to a particular district of the corporation may be 
unreasonable and invalid toward a different district 
of the municipality.*® And again a restriction while 
reasonable within a particular municipal corpora- 
tion may be unreasonable in another.®° 
ency is in the direction of sustaining the power.** 
While it is fundamental that the owner of private 
property, located within the municipal boundaries, 
may use it for any lawful purpose or in any law- 
ful manner that he may see fit,°? and a municipal 
corporation cannot interfere with such right,** such 


The tend- 


N. Y.—Peo. v. Stroebel, 209 N. Y. 
434, 103 NE 735; Utica v. Hanna, 
202 App. Div. 610, 195 NYS 225; Peo. 
v. Murphy, 129--App. Div. 260, 113 
NYS 855 [aff 195 N. Y. 126, 88 NE 
17, 21 LRANS 735]; Harrison-War- 
ren Realty Co. v. Spencer, 124 Misc. 
783, 209 NYS 355; MHecht-Dann 
Constr. Co. v. Burden, 124 Misc. 632, 
208 NYS 299; Syracuse v. Snow, 123 
Misc. 568, 205 NYS 785; Willerup v. 
Hempstead, 120 Misc. 485, 199 NYS 
56; Peo. v. Health Dept., 104 Misc. 
224, 172 NYS 38 [aff 187 App. Div. 
890 mem, 174 NYS 917 mem (aff 226 
N.Y. 209, 128 NE: 379)]; Peo. v. 
Roberts, 90 Misc. 439, 153 NYS 143; 
Peo. v. Hastings, 77 Misc. 453, 137 
NYS 186 [aff 153 App. Div. 920 mem, 
138 NYS 1137 mem]; Peo. v. Reville, 
50 Misc. 474, 100 NYS 584; Peo. v. 
Linabury, 209 NYS 126; Hudson v. 
Thorne, 7 Paige 261. 

N. C.—State v. Staples, 157 N. G. 
637, 73 SE 112, 37 LRANS 696; State 
v. Whitlock, 149 N. C. 542, 63 SE 123, 
128 AmSR 670, 16 AnnCas 765. 

Oh.—Meade v. Cincinnati, 14 Oh. 
- Nl Maxedon vy. Rendigs, 9 Oh. 

Or.—Palmberg vy. Kinney, 65 rs 
220, 132 P 538 4 ts 2 

Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870. 

Philippine——Case v. La Junta de 
Sanidad, 24 Philippine 250. 

Porto Rico.—Ponce v. Vendrell, 28 
ek Rico 306. 

ex.—Stone vy. Kendall, (Civ. § 
268 SW 759. : ne 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
[fol Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

[a] In order to justify an inter- 
ference with the enjoyment of pri- 
vate property two facts must be es- 
tablished: First, that the property, 
either per se or in the manner of 
using it, is a nuisance; and second, 
that the interference does not ex- 
tend beyond what is necessary to 
correct the evil, Chicago v. Gunning 
System, 114 Ill. A. 377 [aff 214 ni. 
628, 73 NE 1035]. 

83. U. S.—Dobbins yv. Los Angeles, 
195 U. S. 223, 25 SCt 18, 49 L. ed. 169. 

Fla.—Maxwell v. Miami, 87 Pla. 
au as ae 33 ALR 682. 

a, mith v. Atlanta, 161 , 
132 SE 66. é agar 

N. J.—H. Krumgold & Sons, Ine. v. 
Jersey City, 130 A 685; Michel y. 
South Orange, (Sup.) 132 A 337. 

N. Y.—Peo. v. Murphy, 129 App. 
Div. 260, 113 NYS 855 [aff 195 N. Y. 
126, 88 NE 17, 21 LRANS 735]; Peo.. 
v. Wolf, 127 Misc. 382, 216 NYS 741; 
Lees v. Cohoes Motor Car Co., 122 
Misc. 373, 203 NYS 65; In re Russell, 
158 NYS 162. 

N. D.—Russell v, Fargo, 28 N. D. 
300, 148 NW 610. 

Pa.—White’s App., 134 A 409. 

Porto Rico.—Ponce y. Vendrell, 28 
Porto Rico 306. j 

Tex.—Crossman vy. Galveston, 112 
Tex. 303, 247 SW 810, 26 ALR 1210. 

W. Va.—State v. Stahlman, 81 W. 
; 335, 94 SE 497, LRA1918¢C 
tf) 


Man.—Re Winnipeg Beach By-Law 
No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696. © 

Invasion of private rights gen- 
erally see supra § 230. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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property may be subject to such restrictions and | 
regulations as the corporation may, in the exercise 
of the police power, by proper enactment, reason- | 
So long as municipal bodies con- 
fine their enactments, providing for the regula- 
tion and control of property privately owned, within | 


ably impose.*4 


84. Cal.—Zahn y. Los Angeles Bd. 
of Public Works, 195 Cal. 497, 234 
P 388; Miller v. Los Angeles Bd. of 
Public Works, 195 Cal. 477, 234 P 381, 
38 ALR 1479; Laurel Hill Cemetery 
v. San Francisco, 152 Cal. 464, 93 P 
70, 27 LRANS 260, 14 AnnCas 1080 
[aff 216 U.. S. 358, 30 SCt 301, 64 


L. ed. 515). y 
Colo.—Curran Bill Posting, ete., 
Co. v. Denver, 47 Colo. 221, 107 F 


261, 27 LRANS 544. 

Conn.—State vy. McMahon, 76 Conn, 
97,, 55 A 591. 

ia C.—Heylman v. District of Co- 
lumbia, 27 App. 563 

Fla.—-State v. Fowler, 90 Fla, 155, 
105 S 733. 

Ga.—Green v. Savannah, 6 Ga. 1. 

Iowa.—Rehmann v. Des Moines, 
200 Iowa 286, 204 NW 267, 40 ALR 
922. 

Me.—Wadleigh v. Gilman, 12 Me. 
403, 28 AmD 188. 

Md.—Goldman v. Crowther, 147 Md. 

282, 128 A 50, 38 ALR 1455. 

Mass. —Spector v. Milton Bldg. In- 
spector, 250 Mass. 638, 145 NE 265. 


Minn.—State  v. Houghton, 142 
Minn. 28, 170 NW 853; State v. 
Houghton, 134 Minn. 226, 158 NW 


1017, LRAI917F 1050; State v. Mc- 
Mahon, 69 Minn. 265, 72 NW 79, 38 
LRA 675. 

Mo.—St. Louis v. Slupsky, 254 Mo. 
309, 162 SW 155, 49 LRANS 919; St. 
Louis v. F. Meyrose Lamp Mfg. Co., 
139 Mo. 560, 41 SW 244, 61 AmSR 
474, 

N. H.—Page v. Brooks, 79 N. H. 
70, 104 A 786. 

N. J.—Nicoulin-v. Lowery, 49 N. J. 
L. 391, 8 A 513; Max v. Saul, (Sup.) 
127 A. 785. 

N. Y.—Lincoln Trust Co. v.- Wil- 
liams Bldg. Corp., 229 N. Y. 313, 128 
NE 209; New York v. Williams, 15 
INE Ws 502; Peo. v. Reicherter, 128 
App. Div. 675, 112 NYS 936; Headley 
v. Fennell, 124 Misc. 886, 210 NYS 
102 [aff 214 App. Div. 810 mem, 210 
NYS 861 mem]; MHarrison-Warren 
Realty Co. v. Spencer, 124 Misc. 783, 
209 NYS 355. 

N. C.—State v. Staples, 157 N. C. 
637, 73 SH 112. 37 LRANS 696; State 
Me Whitlock, 149 N. C. 542, 63 SE 123, 
128 AmSR 670, 16 AnnCas 765. 


h.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 30. 
Or.—Gaston vy. Thompson, 89 Or. 


412, 174 P 717; Palmberg v. Kinney, 
65. Or, 220, 182 P.538. 

Pa.—Scranton City v. Straff, 28 Pa. 
Super. 258. 

Philippine.—Case v. La Junta de 
Sanidad, 24 Philippine 250. 

Ss. C—-Summerville v. Pressley, 33 
SG. 56) 11 SE 545,26 AmSR 659, 
8 LRA 854; Charleston v. Elford, 26 
S.4G,. 1.234 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

Va.—Gorieb v. Fox, 134 SE 914; 
Hopkins v. Richmond, 117 Va. 692, 
86.SE 139, AnnCas1917D 1114. 

Wis.—State v. Harper, 182 Wis. 
148, 196 NW 451, 33 ALR 269; Cream 
City Bill Posting Co. v. Milwaukee, 
158 Wis. 86, 147 NW 25 [foll Thomas 
Cusack Co. v. Milwaukee, 158, Wis. 


100, 147 NW 30]. x 
See, pra vy. Gerberding, 204 Ill. 


A, 419 / 

[a] * ert is thoroughly established 
in this country that the rights pre- 
served to the individual by these con- 
stitutional ,provisions are held in 
subordination to the rights of so- 
ciety. Although one owns property, 
he may not do with it as he pleases, 
any more than he may act in ac- 
cordance with his personal desires. 
As the interest of society justifies 
restraints upon individual conduct, 
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so also does it justify restraints upon 
the use to which property may be 
devoted. It was not intended by 
these constitutional provisions to so 
far protect the individual in the 
use of his property as to enable him 
to use it to the detriment of society. 
By thus protecting individual rights, 
society did not part with the power 
to protect itself or to promote its 
general well-being. Where the in- 
terest of the individual conflicts with 
the interest of society, such indi- 
vidual interest is subordinated to 
the general welfare. If in the prose- 
cution of governmental functions it 
becomes necessary to take private 


property, compensation must. be 
made. But incidental damages to 
property resulting from  govern- 


mental activities, or ldws passed in 
the promotion of the public welfare, 
are not considered a taking of the 
property for which compensation 
must be made.” State v. Harper, 182 
Wis. 148, 196 NW 451, 453, 38 ALR 
269 [quot Miller v. Los Angeles Bd. 
of Public Works, 195 Cal. 477, 234 P 
381, 385, 38 ALR 1479]. 


85. Ala.—Spear v. Ward, 199 Ala: 


105, 74 S 27. 


Cal.—In re Newell, 2 Cal. A. 767, 
84 P 226. 
Colo.—Curran Bill Posting, ete., 


Co. v. Denver, 47 Colo. 221, 107 P 261, 
27 LRANS 544. 

D. C.—Heylman y. District of Co- 
lumbia, 27 App. 563. 

Fla.—State v. Fowler, 90 Fla, 155, 
105 S 733. 

Iowa.—Rehman v. Des Moines, 
200 Iowa 286, 204 NW 267, 40 ALR 
922. 

Md.—Goldman y. Crowther, 147 Md. 
282;.128 "A .50;-388 ALR) 14550. 

Mass.—Brett v. Brookline Bldg. 
Comr., 250 Mass. 73, 145 NE 269 [foll 
Bamel v. Brookline Bldg. Comr., 250 
Mass. 82, 145 NE 272]; Spector v. 
Milton Bldg. Inspector, 250 Mass. 63, 
145 NE 265. 

Minn.—State v. Houghton, 142 
Minn. 28, 170 NW 853; State v. 
Houghton, 134 Minn. 226, 158 NW 
1017, LRA1917F 1050. 

Nebr.—State v. Withnell, 91 Nebr. 
101, 135 NW 3876, 40 LRANS 898. 

N. H.—Page v. Brooks, 79 N. H. 
70, 104 A 786. 

N. Y.—Lincoln Trust Co. v. Wil- 
liams Bidz.) Corp.,.229 N.Y. 3135128 
NE 209; Peo. v. Ludwig, 218 N. Y. 
540, 113 NE 532; Rochester v. Gut- 
berlett, 211 N. Y. 309, 105 NE 548, 
LRA1915D 209, AnnCas1915H 483; 
Rochester v. Macauley-Fien Milling 
Co.,, 199 IN *Y¥(207,--92 NE) 6415732 
LRANS 554; O. J. Gude Co. v. Mur- 
phy, 195 N. Y. 525, 88 NE 21; Peo. 
v. Murphy, 195 N. Y. 126, 88 NE 17, 
21 URANS (85; Peo. + v, pReichenter; 
128 App, = Div... S675, vale INS 936: 
Headley v. Fennell, 124 Misc. 886, 
210 NYS 102 [aff 214 App. Div. 810 
mem, 210 NYS 861 mem]; Stuyvesant 
v. New York, 7 Cow. 588; Vanderbilt 
vy. Adams, 7 Cow. 349. 

N. C.—State vy. Staples, 147 N. C. 
687, 73 SE 112, 37 LRANS 696. 

Oh.—Pritz v. Messer, 112 Oh. St. 
628, 149 NE 380; State vy. Cunningham, 
9% Ohy uStieh30)) LTSVON BE s6i,,) LARA 
eae 700; Maxedon v. Rendigs, 9 Oh. 

Or.—Palmberg v. Kinney, 65 Or. 
220, 182 P 538. 

Philippine.—Case v. La Junta de 
Sanidad, 24 Philippine 250; Fabie v. 
Manila, 21 Philippine 486. 

R. I.—Horton v.- Old Colony Bill 
Posting Co., 36 R. I. 507,°90 A 822, 
AnnCasi1916A 911. 

Tex.—Halsell v. Ferguson, 109 Tex. 


144, 202 SW 317. 
Utah.—Salt Lake City v. 


Bern- 
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the proper limits of their police powers, they do 
not violate the property rights of the individual.®® 
The limit imposed is that the regulations or re- 
quirements, whatever they may be,°® must be rea- 
sonable,** and not arbitrary,8’ and have for their 
objeet, fie preservation of the public health, safety, 


hagen, 56 Utah 159, 189 P 583; Salt 
Lake City v. Western Pays 7 | Shee 
Works, 55 Utah 447, 187 P 829. 

Wash.—Schlumpf v: Seattle, 88 
Wash. 192, 152 P 678 {[foll Hub 
Clothing Co. vy. Seattle, 117. Wash. 
251, 201 P 6]; Shepard y. Seattle, 59 
Wash. 363, LOOF LP 106%, 34-0 LRANS 
6 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
[foll Thomas Cusack Co.’ v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

Eng.—Toronto v. Toronto Roman 
Catholic Separate Schools, [1926] 
A. C. 81, [1925] 8 DomLR 880. 

Ont.—Dinnick v. McCallum, 26 
Ont. L. 551, 3 OntWN 1468, 22 Ont 
WR 546, 5 DomLR 843 [app allowed 
on other grounds 28 Ont. L. 52, 11 
DomLR 509]. 

86. Particular 
passim ae 328-601. 
ee k.—Waters v. Leech, 3 Ark. 

Cal.—Pacifie Palisades Assoc. v. 
Huntington Beach, 196 Cal. 211, 237 
P 588, 40 ALR 782; Laurel Hill 
Cemetery v. San Francisco, 152 Cal. 
444.5930) Be 20 127 LRANS 260, 14 
AnnCas 1080 [aft 21:6 US; 358, 30 
SCt 301, 54 lL. ed. 515]. 

Colo.—-Willison. v. Cooke, 54 Colo. 
320, 130 P 828, 44 LRANS 1030; Cur- 
ran Bill Posting, etc., Co. v. Denver, 
escola: 221, 107 P 261, 27 LRANS 


Del.—Wilmington v. Turk, 13 Del. 
Chico. el2o an ode 

D. C..--Heylman v. District of Co- 
lumbia, 27 App. 563. 

Ill.—McCray v. Chicago, 292 Tl. 60, 
126 NE 557; Hawes v. Chicago, 158 
Ill. 653, 42 NE 373, 30 LRA 225. 

Iowa.—Rehmann vy. Des Moines, 
ae Iowa 286, 204 NW 267, 40 ALR 


ree State v. Houghton, 134 
ara 226, 158 NW 1017, LRA1917F 

Mo.—St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489; Corrigan v. Gage, 
68 Mo. 541. 

N. Y.—Willerup v. Hempstead, 120 
Mise, 485, (199 |) NYS ¥ 56) Peo. v. 
Hastings, 77 Misc. 453, 137 NYS 186 
[aff 153 App. Div. 920 mem, 138 NYS 
11387 mem]. 

Oh.—Meade v. Cincinnati, 14 Oh. 
A. 412. 

Pa.—Bryan v. Chester, 212 Pa. 259, 
61 A 894, 108 AmSR 870. 
phis, 290 SW 608. 

Va.—Gorieb v. Fox, 134 SEH 914. 

Reasonableness of regulations gen- 
erally see supra § 229. 

88. U.S.—Dobbins vy. Los Angeles, 
195. 'S. 22357125" SCE. 18) 149i 


regulations Bee 
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Cal.—Pacifiec Palisades Assoc. v. 
Huntington Beach, 196 Cal. 211, 237 


P 5388, 40 ALR -782. 

Colo.—Willison v. Cooke, 54 Colo. 
320, 180 P 828, 44 LRANS 1030; Cur- 
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Del.—Wilmington y. Turk, 13 Del. 
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ill —McCray v. Chicago, 292 Ill. 60, 
126 NE 557." 

Iowa.—Rehmann vy. Des Moines, 
ae Iowa 286, 204 NW 267, 40 ALR 

Me.—In re Opinion of Justices, 124 
Me. 501, 128 A 181. 


Mass.—Goldstein vy. .Conner, 212 
Mass. 57, 98 NE 701. : 
Minn.—State v. Houghton, 134 
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Mo.—St. Louis v. Evraiff, 301 Mo. 
231, 256 SW 489. 
N. J.—Losick v. Binda, (Sup.) 128 
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morals, or general welfare.®® 


from the general welfare powers 


municipal corporations,®! particularly when kindred 
or similar powers are not expressly conferred, and 


A 619; Nelson Bldg. Co. 
(Sup.) 128 A 618. 
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Murphy, 195° N.i ¥) (126,988 NE -17, 
21 LRANS _735; 
stead, 120 Misc, 485, 199 NYS 56; 
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N. C.—State v. Tenant, 110 N. C. 
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Pa.—White’s App., 134 A 409. 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

Tex.—Stone v. Kendall, (Civ. <A.) 
268 SW 759. 

Discrimination generally see supra 
§ 231. 
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Westfield, 98 N. J. L, 600, 124 A 
248; Romar Realty Co. v. Haddon- 


field, 96 N.-J. lL. 117, 114 A 248; Wil- 
liaams v. Gage, (Sup.)' 130 A. 721; 
Sontag v. Schmidt, (Sup.) 130 A 361; 
Reimer v. Dallas, (Sup.) 129 A 390. 

N. Y.—O. J. Gude Co. v. Murphy, 
LOSING You cab), USS) IN Biavd ee eorw lve 
Murphy, 195 N. Y. 126,-88 NE 17, 
21 LRANS 7385; Isenbarth v. Bart- 
nett, 206 App. Div. 546, 201 NYS 
383 [aff 237 N. Y. 617 mem, 143 NE 


765 mem]; Hecht-Dann Constr. Co. 
v. Burden, 124 Misc. 632, 208 NYS 
299; Syracuse v. Snow, 128 Misc. 


568, 205 NYS 785; Peo. v. Roberts, 
90° Mise, 439, 158 NYS 143, 

N. C.—State v. Staples, 157 N. C. 
637, 73 SE 112, 37 LRANS 696; State 
v. Tenant, 110 N. C. 609, 14 SE 387, 
28 AmSR 715, 15 LRA 423. 

Oh.—Pritz v. Messer; 120 Oh. St. 
628, 149 NE 30; Meade v. Cincinnati, 
14 Oh. A. 412; Maxedon y. Rendigs, 
9 Oh. A. 60. 


A limitation upon 
an owner’s use of his property cannot be imposed 
for the benefit of other property owners.®° 
held that an authority materially to curtail the 
uses of property under the general police power, 
when health, safety, morals, peace, and comfort 
are not involved, will not ordinarily be inferred 


Willerup v. Hemp-! 


MUNICIPAL CORPORATIONS 


It is 


conferred upon 


Pa.—White’s App. 134 A 409; 
Bryan v. Chester, 212 Pa. 259, 61 A 
894, 108 AmSR 870; Pittsburgh 
Poster Adv. Co. v. Swissvale Bor- 
ough, 70 Pa. Super, 224. 

Porto Rico.—Ponce v. Vendrell, 28 
Porto Rico 306. 

Tenn.—Spencer-Sturla Co. v. Mem- 
phis, 290 SW 608. 

Tex.—Stone v. Kendall, (Civ. A.) 
268 SW_ 759. 

Va.—Gorieb v. Fox, 134 SE 914. 

Wis.—Cream City Bill Posting Co. 
v. Milwaukee, 158 Wis. 86, 147 NW 25 
{foll Thomas Cusack Co. v. Milwau- 
kee, 158 Wis. 100, 147 NW 30]. 

Alta.—Rex v. Chisholm, 15 West 
LR 650. ; 

Object of regulations generally see 
supra § 228. 

90. State v. Montgomery, 94 W. 
Va. 189, 117 SE 888; State v. Stahl- 
man, 81 W. Va. 335, 94 SE 497, LRA 
1918C 77. £ 

91. State v. Fowler, 90 Fla. 155, 
L05aS 7733. 

92. State v. Fowler, supra. 

; fe Billboards and sigms see supra 

Zoning regulations see supra §§ 
361-372. 

94. See supra § 228. 

95. Colo.—Willison v. Cooke, 54 
Colo. 320, 130 P 828, 44 LRANS 1030. 

Del.—Wilmington vy. Turk, 13 Del. 
Ch. 392, 129 A 512. 

Tll.——Peo. vo ‘Chicago, 261 Tl jG; 
103 NE 609, 49 LRANS 488, AnnCas 
1915A 292. 

La.—State v. New Orleans, 154 La. 
271, 97 S 440, 38 ALR 260; State v. 
New Orleans, 142 La. 73, 76 S 244. 

Mda.—Goldman v. Crowther, 147 Md. 
282, 128 A 50, 38 ALR 1455; Byrne 
v. Maryland Realty Co., 129 Md. 202, 
98 A 547, LRAI917A 1216; Stubbs 
v. Scott, 127 Md. 86, 95 A 1060. 

Minn.—State  v. Houghton, 134 
Minn, 226, 158 NW 1017, LRA1917F 


Mo.—State vy. McKelvey, 301 Mo. 1, 
256. SW 474; Kansas City Gunning 
Adv. Co. v. Kansas City, 240 Mo. 679, 
144 SW 1104; St. Louis Gunning Adv. 
Se v. St. Louis, 235 Mo. 99, 137° SW 

N. J.—Romar Realty. Co. v. Had- 
donfield,, 96 NSJ-. Di t17) Wi4y Ay 248 
Eaton v. Montclair, (Sup.) 133 A 
400; Tenez Constr. Corp. v. Garner, 
(Sup.) 1383 A 396; Williams v. Gage, 
(Sup.) 1380 A 721. 

N. Y.—Isenbarth v. Bartnett, 206 
App. Div: 546) ‘201: NYS 383. [afé2237 
N. Y. 617 mem, 148 NE 765 mem]; 
Syracuse v. Snow, 128 Misc. 568, 205 
NYS 785; Peo. v. Roberts, 90. Mise. 
439, 153 NYS 143; Buffalo v. Kellner, 
90 Mise. 407, 158 NYS 472. 

N. C.—State v, Staples, 157 N. C. 
637, 73 SEH 112, 37 LRANS 696. 

Oh.—Pritz v. Messer, 120 Oh. St. 
628, 149 NE 30; Maxedon v. Rendigs, 
9 Oh. A. 60. 

Pa.—White’s App., 134 <A 409; 
Pittsburgh Poster Adv. Co. v. Swiss- 
vale Borough, 70 Pa. Super. 224. 

Porto Rico.—Ponce v. Vendrell, 28 
Porto Rico 306, 

R. I.—Providence y. Stephens, 133 
A 614. 

Tex.—Spann y. Dallas, 111. Tex. 
350, 2385 SW 513, 19 ALR 1387. 

W. Va.—State v. Montgomery, 94 
We Va, 89, 117 SH) 8888 Stateline 
Stahlman, 81 W. Va. 3385, 94 SE 497, 
LRA1918C 77; Fruth v. Charleston 


have not been customarily exercised pursuant to the — 
general powers relating to the public welfare.®? 
ZEsthetic considerations.®* Since the police power 
of a municipal corporation cannot properly be ex- 
ercised for merely an esthetic purpose,®* it is 
generally held that building regulations or regula- 
tions in regard to the use of private property, 
which are in use solely induced by esthetie con- 
siderations and have no relation to the proper ob- 
jects of police powers, cannot be sustained.®* 


This 


Bd. of Affairs, 75 W. Va. 456, 84 SH 
105,-LRAI1915C 981: 

“That the promotion of eesthetic 
or artistic considerations is a proper 
object of governmental care will 
probably not be disputed. But, so 
far as we are advised, it has never 
been held that these considerations 
alone will justify, aS an exercise of 
the police power, a radical restric- 
tion of the right of an owner of 
property to use his property in an 
ordinary and beneficial way. Such 
restriction is, if not a taking, pro 
tanto, of the property, a damaging 
thereof, for which... the owner is 
entitled to compensation.” Varney v. 
Williams, 155 ‘Cal. 318, °320.\100.P 
867, 132 AmSR 88, 21 LRANS 741 
[quot Curran Bill Posting, ete., Co. 
v. Denver, 47 Colo. 221, 226, 107 P 
261, 27 LRANS 544]. ; 

[a] Reasons for, and discussions 
of, rule—(1) “An aesthetic sense 
might condemn aé_e store building 
within a residence district as an 
alien thing and out of place, or as 
marring its architectural sym- 
metry. But it is not the law of this 
land that a man may be deprived 
of the lawful use of his property 
because his tastes are not in accord 
with those of his neighbors. The 
law is that he may use it as he 
chooses, regardless of their tastes, 
if in its use he does not harm them. 
Under the Common Law and in a 
free country a man has the un- 
qualified right to erect upon his land 
non-hazardous buildings in keeping 
with his own taste and according to 
his own convenience and means, 
without regard to whether they con- 
form in size or appearance to other 
structures in the same vicinity, even 
though they may tend to depreciate 
the value of surrounding improved 
or unimproved property. Pkt 
would be tyranny to say to a poor 
man who happens to own a lot within 
a residence district of palatial struc- 
tures and his title subject to no 
servitude, that he could not erect 
an humble home upon it suited to 
his means, or that any residence he 
might. erect must equal in grandeur 
those about it. Under his constitu- 
tional rights he could erect such a 
structure as he pleased, so long as 
it was not hazardous to others. It 
might proclaim his proverty [pov- 
erty]; it might advertise the humble- 
ness of his station; it might stand 
as a speaking contrast between his 
financial rank and that of his neigh- 
bors. Yet, it would be his ‘castle,’ 
and the Constitution would shield 
him in its ownership and in its use. 
If the citizen is not to be left free 
to determine the architecture of his 
own house, and the lawful and un- 
injurious use to which he will put 
it; if he is not to be permitted to 
improve his land as he chooses with- 
out hurt to his neighbors; if by 
law he is to be allowed to do these 
things only as officials or the pub- 
lic shall decree, or as may for the 
time suit the taste of a part of 
the community, the law might as 
well deal candidly with him and as- 
sert that he holds his property al- 
together at public sufferance. It 
might aS well prescribe the kind of 
clothes he and his family shall wear 
and the sort of food they shall eat. 
Some people are as much offended 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- other basis, 


rule has been applied to regulations establishing 
building lines and inhibiting abutting owners from 
encroaching thereon,®® and regulations in regard to 
But when it is deter- 
mined that the regulation has a reasonable refer- 
ence to the safety, health, morals, or general wel- 
fare of the municipality, considerations of an 
zsthetic nature may enter in as an auxiliary;°8 
and such fact will not invalidate the regulation.®® 
And from the language used by some decisions it 
may be inferred that such regulations may rest 


the height of buildings.°7 


upon xsthetic considerations. 


Deprivation of constitutional rights. 
ture cannot confer upon a municipal corporation a 
power, the exercise of which will deprive a‘property 


owner of constitutional rights.” 


Retroactive operation. Ordinarily regulations re- 
stricting the use of property do not have a retro- 
active effect;? but municipal corporations in the 
exercise of their police powers may, within rea- 
sonable bounds, enact ordinances or regulations 


dealing with the use of property 


by the clothes and diet of other peo- 
ple as they are by the style of their 
houses.” Spann v. Dallas, 111 Tex. 
350, 358, 2385 SW 513, 19 ALR 1387 
{rev (Civ. A.) 189 SW 999]. (2) -“Of 
recent years, in response to a grow- 
ing demand for the preservation of 
natural beauty and the conservation 
of the amenities of the neighborhood 
resulting from the manner in which 
it has been laid out and built upon, 
legislatures and municipalities have 
sought, by statute and by ordinance, 
to prevent the encroachment of un- 
desirable features, unsightly erec- 
tions, and obnoxious trades. This 
legislation, induced mainly by aes- 
thetic considerations, has given rise 
to a series of novel questions af- 
fecting the legislative power of both 
the State and its governmental 
agent, the! city. ,/It, has-been “held 
that, for aesthetic considerations and 
to promote the popular enjoyment 
and advantages derived from _ the 
maintenance of a public park, the 
legislature may, by virtue of the 
power of eminent domain and upon 
making just compensation, impose re- 
strictions upon the manner in which 
property abutting on the park may 
be improved and used. But it is 
apparent that restrictions founded, 
not upon the power of eminent 
domain, but upon the exercise of 
the police power, stand upon an- 
and several cases have 
laid down the rule that by virtue 
of the police power merely, neither 
the legislature, nor the city coun- 
cil exercising delegated power to 
legislate by ordinance, can impose 
restrictions upon the use of private 
property which are induced solely by 
aesthetic considerations, and have no 
other relation to the health, safety, 
convenience, comfort, or welfare of 
the city and its inhabitants. The 
law on this point is undergoing de- 
velopment, and perhaps cannot be 
said to be conclusively settled as 
to the extent of the police power.” 
2 Dillon Municipal Corporations § 695 
{quot Fruth vy. Charleston Bd. of 
Affairs, 75 W. Va. 456, 464, 84 SEH 
105, LRA1915C 981 (“We think this 
section from Mr. Dillon contains a 
fair statement of the present status 
of the law on the _ subject.... 
Our conclusion is, that under the 
present status of the law, and con- 
sidering the present conditions as to 
population existing in the cities of 
our state, we should not go counter 
to the great weight of authority and 
take advanced ground on the ques- 
tion of the police power to regu- 
late and control the use of private 
property, based on mere aesthetic 
ground and having no reasonable ref- 


[43 C. J.—27] 
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active effect.4 


reason.® 


The legisla- 


Judicial supervision.’ 
rule,* every intendment is to be made in favor 
of the lawfulness of municipal regulations dealing 
with the use of private property enacted in the 
exercise of the municipal police power.® 
courts will not interfere with .the exercise of that 
power except in clear cases of abuse.° 
nicipal enactments or regulations undertaking to 
regulate the use of private property are subject 
to investigation by the courts with a view to de- 


[43 0. J.] 
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In order to justify the enactment 
of regulations having a retroactive effect it must 
appear that the public welfare demands it;> the 
power cannot be exercised arbitrarily and without 


Following the general 


And the 


But mu- 


termining whether the regulation is a lawful ex- 


erty.1? 
having a retro- 


erence to the safety, health, morals 
and general welfare of the people ai 


large’) ]. 
[b] View of automobiles.—A 
landowner cannot be deprived of 


using his property for the purpose 
of erecting a building thereon be- 
cause the erection of the building 
will cut off the view of approach- 
ing automobiles. Tenez Constr. Corp. 
v. Garner, (N. J. Sup.) 133 A396. 


96. Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, 
LRA1915C 981. 

97. Ayer v. Boston Height of 


Bldg. Comrs., 242 Mass. 30, 136 NH 
338; State v. Stahlman, 81 W. Va. 
335, 94 SH 497, LRAI918C 77. 


98. . S.—St. Louis Poster Adv. 
Co. v. St. Louis, 249 U. S.. 269; 39 
SCt 274, 63 L. ed. 599 [aff (Mo. A.) 
195 SW 717]. 

Kan.—Ware v. Wichita, 113. Kan. 
#53; °214° RP B99); 


La.—State v. New Orleans, 154 La. 
241, 97 S 440, 33 ALR 260. 

Mass.—Ayer v. Boston Height of 
Bldg. Comrs., 242 Mass. 30, 34, 136 
NE 338. ; 

Oh.—Pritz v. Messer, 120 Oh. St. 
628, 149 NE 30. 

See Fruth v. Charleston Bd. of 
Affairs, 75 W. Va. 456, 84 SE 105, 
LRA1915C 981. 

“Esthetic considerations alone 
cannot justly form the basis for the 
exercise of police power to limit 
the use of private property, but they 
may be taken into account as ancil- 
lary to some other main purpose 
within the appropriate sphere of the 
police power.” Ayer v. Boston 
Height of Bldg. Comrs., supra. 

99. U. S—St. Louis Poster Adv. 
Conlver St.) Lotis, [249 Uns. 26929739 
SCt 274, 63 L. ed. 599 [aff (Mo. A.) 
195 SW 717]. 

Kan.—Ware y. Wichita, 113 Kan. 
That ae eo os 

La.—State v. New Orleans, 154 La. 
271, 97 S 440, 33 ALR 260. 
N 


. C—Turner v. New Bern, 187 
N. C. 541, 122 SE 469. 
Oh.—Pritz v. Messer, 120 Oh. St. 


628, 149 NE 30. . 

1. State v. New Orleans, 154 La. 
271, 284, 285, 97 S 440, 33 ALR 260. 

“If by the term ‘esthetic  con- 
siderations’ is meant a regard merely 
for outward appearances, for good 
taste in the matter of the beauty 
of the neighborhood itself, we do not 
observe any substantial reason for 
saying that such a consideration is 
not a matter of general welfare. 
The beauty of a fashionable resi- 
dence neighborhood in a city is for 
the comfort and happiness of the 
residents, and it sustains in a gen- 
eral way the value of property in 


[§ 548] 103. Prostitution.1? 


ercise of the police power,!! or whether, under 
the guise of enforcing police regulations, there has 
been an unwarranted and arbitrary interference 
with the constitutional right to use and enjoy prop- 


The suppression of 


the neighborhood. It is therefore 
as much a matter of general wel- 
fare as is any Other condition that 
fosters comfort or happiness, and 
consequent values generally of the 
property in the neighborhood. Why 
should not the police power avail, 
as well to. suppress or prevent a 
nuisance committed by offending the 
sense of sight, as to suppress or 
prevent a nuisance committed by of- 
fending the sense of hearing, or the 
olfactory nerves? An eyesore in a 
neighborhood of residences might be 
as much a public nuisance, and as 
ruinous to property values in the 
neighborhood generally, as a dis- 
agreeable noise, or odor, or a menace 
to safety or health.. The difference 
is not in principle, but only in de- 


gree. In fact, we believe that the 
billboard case ... might have rested 
as logically upon the _ so-called 


zesthetie considerations as upon the 
supposed other considerations of gen- 
eral welfare.” State v. New Orleans, 
supra. 

2. St. Louis v. Dorr, 145 Mo. 466, 
41 SW 1094, 46 SW 976, 68 AmSR 575, 
42 LRA 686; Steinberg v. Bigelow, 
(N. J. Sup.) 181 A 114. See gen- 
erally Constitutional Law §§ 495— 
557, 668-638, 894-915, 988-1018. 


3. Ill—De Wolf v. Field, 201 Ill. 
A. 542, 
Nebr.—Kerwin v. Thompson, 110 
Nebr. 251, 192 NW 692. 
N.. J.—Jackson v. Miller, 69 N. J. 
Eq. 182, 60 A 1019. 
Y.—Buffalo v. Chadeayne, 134 


N. 
NEY. L163, 31° INH 443. 
Or.—Morton vy. Wessinger, 58 Or. 


SOF leita was iG 
Man.—Rex vv. Clarke Bros. & 
Hughes, Ltd., [1925] 1 DomLR 49, 


[1924] 3 WestWkly 689. 

Retroactive effect of building regu- 
lations see supra § 358. 

Retroactive effect of fire regula- 
tions see supra § 439. 

4 Williams v. Chicago, 266 Ill. 
267, 107 NE 599, AnnCas1916B 514; 
Clarke’ -y.. \Chicago, “159° Til, JAC 120 
Coffin v. Blackwell, 116 Wash. 281, 
199 P 2389; Seattle v. Hinckley, 40° 
Wash. 468, 82 P 747, 2 LRANS 398. 

5. Dobbins v. Los Angeles, 195 
. 223, 25 SCt 18, 49 L. ed. 169. 

Dobbins v. Los Angeles, supra. 

Generally see supra §§ 311-326. 

See supra § 199. 

Dobbins v. Los Angeles, 195 
. 223, 25 SCt 18, 49 L. ed. 169. 
Dobbins vy. Los Angeles, supra. 
Dobbins v. Los Angeles, supra. 

12. Dobbins v. Los Angeles, supra. 

13. See generally Prostitution [32% 
Cye 731]. 

Disorderly conduct see supra § 424. 

Vagrancy see infra § 595. 


A18 = F430, 54 


prostitution may be a proper subject of munici- 
pal regulation,’ but the power of the municipal 
corporation to. do so must be expressly granted 
or arise by necessary implication from powers ex- 
pressly granted.® And the exercise of the power 
must be reasonable,!® and must not unreasonably 
invade the right to personal liberty.17 In the ex- 
ercise of the power the corporation may prohibit 
prostitutes from soliciting, in any manner, patron- 
age in the streets!® or at any other place’® at any 
hour.2° Also the corporation may prohibit the 
presence of prostitutes on the streets during such 
hours of the night as are apparently suitable for 
the solicitation of patronage.*4 It has been held 
that the authority granted to a municipal corpora- 
tion to punish keepers and inmates of disorderly 
houses does not authorize the general punishment 
of prostitutes;?? also that such authority is not 
conferred by the power to establish and regulate 
the police,?* or by its power to prevent diseases 
and the abatement and removal of certain nui- 
sances.24 The validity of an ordinance, forbidding, 
under penalty, any woman of disreputable char- 
acter from loitering about the streets or stores of 

14. Coker v. Ft. Smith, 162 Ark. 
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nance, they are allowed to go upon 


EOI 
the city without proving that she is on unavoidable 
business, has been sustained.?® ’ 

Residence of prostitutes.2* The mere presence of 
prostitutes within the municipal limits cannot be 
made a criminal offense by a municipal corpora- 
tion.27 The corporation has no power to make it 
a misdemeanor for a prostitute to reside in, or be 
found within, the municipal limits.?° A prostitute 
may not be prohibited from selecting her domicile, 
provided it is not a house of prostitution.2® <A 
municipal corporation may not forbid the owner 
or agent of property to rent it to a prostitute re- 
gardless of whether or not the property is used for 
purposes of prostitution.°° Under a grant of power 
to suppress bawdy or disorderly houses, a munici- 
pality is held to be authorized to suppress acts of 
prostitution occurring in any room of such house 
or building;** and using and occupying a room in 
any house for unlawful sexual intercourse is using 
and occupying it for purposes of prostitution.®? 

Association with prostitutes. Ordinances making 
punishable the association with prostitutes have 
been held unconstitutional®* as violating the funda- 


§ 548° 


the council did not have the power 


567, 258 SW 388; Neal v. Dublin, 20 


Gat A;) 2682-92. SH 10225) Dunn Vv. 
Com., 105 Ky. 834, 49 SW 813, 20 
KyL 1649, 88 AmSR 344, 438 LRA 
701; Ex p. McAlpine, 47 S. D. 472, 
199 NW 478. 

Protection of morals generally see 
supra § 209. 

15.) “State. Vv.) burris,, 28, Ariz.” 199) 
202 P 407; Buell v. State, 45 Ark. 
336. 

16. Coker v. Ft. Smith, 162 Ark. 


567, 258 SW 388; Hechinger v. Mays- 
ville, 57 SW 619, 22 KyL 486, 49 LRA 
114 


Reasonablenesgy of regulations gen- 
erally see supra § 229. 

17. Coker v. Ft. Smith, 162 Ark. 
567, 258 SW 388; Paralee v. Camden, 
49 Ark. 165, 4 SW 654, 4 AmSR 35; 
Buell yv. State, 45 Ark. 336; Milliken 
vy. Weatherford, 54 Tex. 388, 38 
AmSR 629; Ex p. Cannon, 94 Tex. Cr. 
257, 250 SW 429. 

Invasion of private rights gen- 
erally see supra § 230. 

18. Coker v. Ft. Smith, 162 Ark. 
567, 258 SW 388. 

19. Coker v. Ft. Smith, supra. 

20. Coker v. Ft. Smith, supra. 

21. Coker v. Ft. Smith, 
Dunn v. Com., 105 Ky. 
813, 20 KyL 1649, 88 AmSR 344, 43 
LRA 701. 

[a] “One of the best considered 
cases is that of Dunn v. Com., 105 
Ky. 834, 49 SW 813, 20 KyL 1649, 
88 AmSR 344, 48 LRA 701.” Coker 
v. Ft. Smith, 162 Ark. 567, 571, 258 
SW 388. 

{[b] Discussion of rule.—‘‘The 
board of council of a municipality 
is presumably familiar with their 
[prostitutes’] habits and method 
in the prosecution of their work of 
shame and degradation. It was 
known to the board of council that 
these unfortunate women did noth- 
ing for a livelihood except to make 
merchandise of themselves. The 
favorite time for their business is 
between nightfall and the next day’s 
dawn. Their conduct is calculated 
to bring together disorderly and ill- 
disposed persons, and likely to re- 
sult in a breach of the public peace. 
Therefore the law-making depart- 
ment of the municipality declared 
that they should keep off of the 
streets and alleys of the city dur- 
ing the hours in which they could 
most successfully prosecute their im- 
moral work. We-think this is a rea- 
sonable restraint, and it does not 
unreasonably abridge their personal 
liberty. By the terms of the ordi- 


the streets if there is a reasonable 
necessity for it. During the fifteen 
hours of the twenty-four, , these 
habitual offenders against the moral, 
social, and penal laws are permitted 
to go wherever they please upon the 
streets and alleys of the city, which 
affords them ample opportunity for 
healthful exercise, and of attending 
to their reasonable wants.” Dunn y. 
Com., 105 Ky. 834, 838, 49 SW 8138, 
go ose 1649, 88 AmSR 344, 43 LRA 

22. State y. Burris, 23 Ariz. 199, 
202 P 407. 

23. State v. Burris, supra. 

24. State v. Burris, supra. 

25. Neal v. Dublin, 20 Ga. A. 2638, 
92 SE 1021. 

26. Disorderly houses see supra 

Camden, 


§ 425. 
27. Paralee v. 49 Ark. 
165, 4 SW 654, 4 AmSR 385. 
28. Buell v. State, 45 Ark. 336. 
[a] Reason for rule.—‘‘The right 
to live in a given community is a 


common right, of which a person 
cannot be deprived, however de- 
graded and subversive of good 
morals his occupation may be.” 


Buell v. State, 45 Ark. 336, 338. 

29. New Orleans v. Miller, 142 La. 
163,768. 596. 

30. New Orleans v. Piazza, 142 La. 
167, 76 S 598; Milliken v. Weather- 
ford, 54 Tex. 388, 38 AmR 629. 

[a] Discussion of rule.—‘“‘It will 
be observed that this section pro- 
hibits merely the renting, etc. of 
any premises or place within the city 
limits, without reference to the pur- 
poses for which the property is to 
be used. Although we most heartily 
approve the desire of the city coun- 
cil that dens and haunts of prostitu- 
tion, ‘going down to the chambers 
of death,’ shall be prohibited and 
suppressed; and that their inmates 
shall not be permitted to ply their 
nefarious traffic in the property, 
reputation and souls of fellow be- 
ings, within the limits of the city, 
yet we are of opinion that the al- 
leged offense in this case did not 
embrace such act which the council, 
under our constitution and laws, had 
the power to make penal. That un- 
fortunate and degraded class against 
whom the ordinance was mainly in- 
tended, however far they may have 
fallen beneath the true mission of 
women, which it is one of our high- 
est duties to foster and protect in 
social and domestic life, are still 
human beings, entitled to shelter 
and the protection of the law; and 


to so far proscribe them as a class,, 
as to make it a penal offense in 
any one to rent them a MRabitation 
without regard to its use.” Milliken 
v. Weatherford, 54 Tex. 388, 393, 38 
AmR 629. 

[b] Boarding house kept for 
prostitutes.—Acts (1855) p 144, rela- 
tive to crimes and offenses, does not 
prevent the city from levying a tax 
on boarding houses kept for prosti- 
tutes, provided they do not license 
houses of this class. New Orleans 
v. Costello, 14 La. Ann, 37. 


Sl. Ex p. McAlpine, 47 S. D. 472, 
199 NW 478. 

32. Ex p. McAlpine, supra. 

33. Coker v. Ft. Smith, 162 Ark. 


567, 258 SW 3888; Hechinger v. Mays- 
ville, 57 SW 619, 22 KyL 486, 49 
LRA 114; Ex p. Cannon, 94 Tex. 
Cr. 257, 250 SW 429. 

[a] Discussion of, and reason for 
rule.—‘“‘The courts have been careful 
even when restrictive legislation is 
aimed only at those unfortunate 
classes whose occupations are 
deemed so obnoxious to society and 
to community welfare as to permit 
proper legislative safeguards,—to 
not uphold such laws when their fair 
construction would include others 
than the class. aimed: atic .2Dhs 
ordinance ... would make penal all 
male persons who without knowledge 
of their character gave transporta- 
tion to any person who resided in 
a bawdy house; would also penalize 
the father, brother or near relative 
of such inmate who might visit her 
at such place, no matter how in- 
nocent such visit, or .whether its 
purpose was to induce her to leave 
the place, or was caused by sick- 
ness or what not; would penalize 
the minister, salvation army or other 
rescue worker who might go _ to 
such place of woe with the purest 
purpose and best intent possible; 
would prevent all those male per- 
sons whose wives and mother had 
negro washerwomen or_ servants 
from going to their residences on 
any kind of errand or mission, how- 
ever, clean or lawful, unless such 
male person was a doctor, a de- 
liveryman, a collector or a peace 
officer. The obvious purpose of the 
ordinance -is wholesome, but its 
terms are too broad and many of 
its sections make penal acts and 
persons which and who by no con- 
struction could be held to be crimes 
or criminals. Many situations could 
be instanced where men might go 
to the house of ill-fame with the best 


_ 
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§§ 548-550] _ 


mental guaranties of both the federal®* and state®® 


constitutions. 


[§ 549] 104. Public Meetings.** 
ings or assemblies in public places may be sub- 
ject to reasonable regulations by municipal corpora- 
Such regulations are a valid exervise of 
the police power;** and they have been upheld as 
against constitutional objections,®® as for instance, 
that they curtailed or restricted the liberty of 
speech*? and that they made arbitrary diserimina- 
tion in favor of some persons against others.*! 
But the regulations must be reasonable,*? and not 
It is only when public meetings create 
public disturbances, become nuisances, or create 
or threaten some tangible public or private mis- 
chief that the power to regulate such meetings 
Under express or implied 
powers municipal corporations may prohibit public 
meetings in public places on the Sabbath day.*®? Mu- 
nicipal corporations may prohibit the display of 


tions.*7 


arbitrary.** 


should be exercised.** 


possible motives, or be temporarily 
thrown with fallen women with or 
without knowledge of their char- 
aeter and totally without evil pur- 
pose, and of men [who] from busi- 
ness, charitable or religious pur- 
poses might be led to be at said 
places or with said people. We 
would seriously doubt the validity 
of. any law a reasonable construc- 
tion of whose terms would make 
eriminal those persons and things 
against whose inclusion as such rea- 
son and common sense would revolt.” 
Ex p. Cannon, 94 Tex. Cr. 257, 259, 
260, 250 SW 429. 

34. Ex p. Cannon, supra. 

35. Ex p. Cannon, supra. 


36. Unlawful assembly see infra 
592. 
: 37. Cal.—In re Thomas, 10 Cal. A. 


io. SLO2 ee CEOe 

Fla.—Anderson v. Tedford, 80 Fla. 
376, 85 S 673, 10 ALR 1481. 

Ga.—Fitts v. Atlanta, 121 Ga. 567, 
49 SEH 793, 104 AmSR 167, 67 LRA 
803. 

Tll.—Bloomington v. Richardson, 38 
Dg Ay 60: 

Mass.—Com: v. Davis, 162 Mass. 
510, 39 NE 1138, 44 AmSR 389, 26 
LRA 712. 

Mich.—Love v. Judge Recorder’s 
Ct., 128. Mich. 545, 87 NW 785, 55 
LRA 618. 

N. Y.—Peo. v. Atwell, 232 N. Y. 96, 
133 NE 364, 25 AUR 107; Buffalo v. 


THbo 2A pp. Div.) 99) 182 NYS 418. 


Pa.—Com. v. Mervis, 55 Pa. Super. 
178; Com. v. Stearn, 25 Pa. Dist. 861. 

Porto Rico.—Peo. v. Padilla, 20 
Porto Rico 262. , 

Wis.—Shields v. State, 187 Wis. 
448, 204 NW 486, 40 ALR 945. 

Ont.—Re Cribbin, 21 Ont. 325. 

[a] Regulation held violated.— 
Buffalo v. Till, 192 App. Div. 99, 182 
NYS 418. 

{b] Regulations held not violated. 
—Peo. v. Padilla, 20 Porto Rico 262. 

[ce] The term “public address” 
applies to a sermon delivered in a 
sprohibited place. Com. v. Davis, 162 
Mass. 510, 39 NE 113, 44 AmSR 389, 
Be TRAY 722) 

Public meetings on streets 
infra XVIII in 44 C. J. 

38. Fitts v. Atlanta, 121 Ga. 567, 
49 SE 793, 104 AmSR 167, 67 LRA 
803; Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418. 

39. Fitts v. Atlanta, 121 Ga. 567, 
49 SE 793, 104 AmSR 167, 67 LRA 
803; Com. v.’ Davis, 162 Mass. 510, 
39 NE 113, 44 AmSR 389, 26 LRA 
12. 
: 40. Fitts v. Atlanta, 121 Ga. 567, 
49 SE 793, 104 AmSR 167, 67 LRA 
803; Com. v. Davis, 162 Mass. 510, 
39 NE 113, 44 AmSR 389, 26 LRA 


712 
Fitts v. Atlanta, 121 Ga. 567, 


see 


41. 
49 SE 793, 104 AmSR 167, 67 LRA 
803. 


Public meet- Permits.*? 


42. Anderson v. Tedford, 80 Fla. 
376, 85 S 673, 10 ALR 1481; Ander- 
son v. Wellington, 40 Kan. 173, 19 
LSS a OAc S IR aT bo, eA dl) < 
Diaz v. Peo., 28 Porto Rico 408. 

Reasonableness of regulations gen- 
erally see supra § 229. ‘ 

43. Anderson vy. Tedford, 80 Fla. 
376, 85 S 6738, 10 ALR 1481; Shields 
vy. State, 187 Wis. 448, 204 NW 486, 
40 ALR 945. 

44. Anderson v. Tedford, 80 Fla. 
376, 85 S 673, 10 ALR 1481. 

45. Re Cribbin, 21 Ont. 325. 

Regulation of Sunday observance 
generally see infra § 581. 

46. Watters v.. Indianapolis, 191 
Ind. 671, 134 NE 482. 

[a] Wearing of shirt.—The wear- 
ing of a shirt inscribed, “barber shop 
unfair to organized labor,” is within 
an ordinance prohibiting display of 
banners, placards, ete. Watters v. 
Indianapolis, 191 Ind. 671, 1384 NE 482. 

47. Permits generally see supra 


§ 258. sf 

48. Ga.—Fitts v. Atlanta, 121 Ga. 
b67, 49 SH.-793, 104 AmSR 167, 67 
LRA 803. 

Ill.— Bloomington v. Richardson, 38 
Ele 7A 16.0 


Mass.—Com. v. Davis, 162 Mass. 
510, 39 NE 113, 44 AmSR 389, 26 LRA 
712. 


Mich.—Love v. Judge Recorder’s 
Cty 128 Mich..9545; SN Wi i85, 55 
LRA 618. 

N. Y.—Peo. v. Atwell, 282 N. Y. 96, 
133 NE 364, 25 ALR 107; Buffalo v. 
Till, 192 App. Div. 99, 182 NYS 418. 

Pa.—Com. v. Mervis, 55 Pa. Super. 
178 Com. vy. Stearn, 25 Pa. Dists.sbh. 

49. Buffalo v. Till, 192 App. Div. 
99, 106, 182 NYS 418, 

“The principal office of streets of 
a city is to afford the public conven- 
ient passageways by means of which 
they may go from one place to an- 
other in the city. The usefulness and 
convenience of these passageways lie 
in the fact that they are open and 
unobstructed. Temporary obstruc- 
tions, in the nature of things, must 
sometimes occur, like those caused by 
necessary repairs, those arising from 
accidents, and the like. The general 
rule, however, is that streets should 
not be obstructed. Streets are not, in 
their nature, the proper places for 
preconcerted assemblages. Such as- 
semblages may be permissible in par- 
ticular localities and at particular 
hours, but never without a permit 
from some responsible representa- 
tive of the municipality in which 
they are about to take place, for 
the reason, if for no other reason, 
to afford the police authorities time 
and opportunity to arrange to police 
them. With or without such a per- 
mit such assemblages are disorderly 
in their nature, because they tend to 
interfere with the right of the gen- 
eral public to the unobstructed use 
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banners, placards, ete., on the streets or side- 
walks except in public processions.*® 

In the exercise of the power mu- 
nicipal corporations may require permits to be ob- 
tained, for the holding of public meetings, from 
designated public -officials or boards.** 
quirement is a valid exercise of the police powers.*? 
The grant or refusal of such permit cannot be left 
to arbitrary diseretion.°° 
permit for a public meeting complies with all the 
requirements, and the permit is refused, he may 
invoke the aid of the court to prevent the un- 
reasonable refusal and to compel the granting of 
the necessary permit.°? 

[§ 550] 105. Public Utilities®*—a, In General. 
The term ‘‘public utility’? implies a public use,*? 
carrying with it the duty to serve the publie and 
treat all persons alike,°* and it precludes the idea 
of service which is private in its nature and is 
not to be obtained by the public.®® 


Such re- 


Where applicant for a 


The subject 
of the 


Till, 
supra. 

50. Anderson v. Tedford, 80 Fla. 
376, 85 S 673, 10 ALR 1481; Ander- 
son v. Wellington, 40 Kan. 173, 19 P 
719, 10 AmSR 175, 2 LRA 110. 

51. Peo. v. Atwell, 232 N. Y. 96, 
133 NE 364, 25 ALR 107. 

52. See generally Public Service. | 

53. Springfield Gas, ete, Co. v. 
Springfield, 292 Tll. 236, 126 NE 739; 
State Public Utilities Commn. 
Bethany Mut. Tel. Assoc., 270 Ill. 18 
110 NE 334, AnnCas1917B 495. 

[a] Statutory definition of “pub- 
lic utility.”—State Public Utilities 
Commn, vy. Bethany Mut. Tel. Assoc., 
270 Ill. 183, 110 NE 334, AnnCas 
1917B 495; State Public Utilities 
Commn. v..Noble Mut. Tel. Co., 268 
Ill. 411, 109 NE $298, AnnCas1916D 
897; State Public Utilities Commn. 
v. Monarch Refrigerating Co., 267 
528, 108 NE 716, AnnCasi916A 


“Public utility’ and “public 
use” synonymous.—Capen vy. Port- 
ane 112. Or. 14,. 228 P 105, 35 ALR 

54. 


streets.” Buffalo y, 


Vv. 
3, 


: Springfield Gas, ete, Co. v. 
Spates Bold, 292 Tl 236.4 1260 NE 
55. Springfield Gas, ete. Co. v. 


Springfield, supra. 

[a] Extent of public use.—‘So 
far as the residents of the village 
are concerned, the use to which this 
company applies its plant is as public 
as it can be. It is immaterial that 
it does not furnish as complete ser- 
vice as is furnished by most com- 
mercial companies. So far.as its 
business extends, its service is open, 
under the provisions of this ordi- 
nance, to anyone who may demand 
it and is willing to pay the price 
stated in the constitution and by- 
laws of the company for rendering 
such service. It is not necessary, in 
order to constitute this a public use, 
that this service should be extended 
to the whole world or to include who- 
ever might happen to be temporarily 
in the village of Noble or in that 
vicinity. A public use means public 
usefulness, utility, advantage or 
benefit. To be public the use must 
concern a community as distin- 
guished from an individual or any 
particular number of individuals, but 
it is not essential that the entire 
community or people of the State, or 
any political subdivision thereof, 
should be benefited or assured in the 
use or enjoyment thereof. The use 
may be local or limited. It may be 
confined to a particular district and 
still be public.” State Public Utili- 
ties Commn. v. Noble Mut. Tel. Co., 
268 Ill. 411; 415, 109 NE 298, AnnCas 
1916D 897 [cit State Public Utilities 
Commn. v. Bethany Mut. Tel. Assoc., 
270. .Tll.. 183, .110- NB~ 334, AnnCas 
1917B 495]. . 


420. [43 C.J.] 


of public utilities so far as municipal corporations 
are concerned may be dealt with under two heads: 
(1). Where the public utility is owned by the mu- 
(2) Where it is privately 


nicipal corporation.*® 
owned.°? 


[§ 551] b. Under Municipal Ownership—(1) In 
General. The construction, operation, and mainte- 
nance of public utilities by municipal corporations 
for the benefit and convenience of their inhabit- 
ants ordinarily constitute the exercise of private 
and proprietary powers.®® But if the grant of power 
is for public purposes, the power belongs to the 
corporate body in its public character.°°% The ques- 
tion as to whether the power is to be regarded as 
belonging to the private affairs of the municipal 
corporation or as a governmental function or power 
of state wide concern is sometimes difficult to de- 
The question is a relative one.°?4 
the legislature determines that the construction and 
maintenance of a public utility is a public necessity 


termine.®°% 


56. See infra § 551. 

57. See infra § 553. 

58. Wagner vy. Rock Island, 146 
TI 139, (oo UNE 545; 21) LRA 5L9; 


Bailey v. New York, 3 Hill (N. Y.) 
531, 38 AmD 669; Twohy Bros. Co. v. 
Ochoco Irr. Dist., 108 Or. 1, 216-P 
189, 190; Esberg Cigar’ Co. v. Port- 
land, 34 Or. 282, 55 P 961, 75 AmSR 
651, 48 LRA 435; Western Sav. Fund 
Soc. v. Philadelphia, 31 Pa. 175, 183, 
72 AmD 730. 

“The supply of gas-light is no more 
a duty of sovereignty than the sSup- 
ply of water. Both these objects 
may be accomplished through the 
agency of individuals or private cor- 
porations, and in very many instances 
they are accomplished by those 
means. If this power is granted to 
a borough or a city, it is a special 
private franchise, made as well for 
the private emolument and advantage 
of the city as for the public good. 
The whole investment is the private 
property of the city, as much so as 
the lands and houses belonging to 
it. Blending the two powers in one 
grant, does not destroy the-clear and 
well settled distinction, and the proc- 
ess of separation is not rendered im- 
possible by the confusion. In sepa- 
rating them, regard must be had to 
the object of the legislature in con- 
ferring them. If granted for public 
purposes exclusively, they belong to 
the corporate body in its public, po- 
litical, or municipal character. But 
if the grant was for purposes of pri- 
vate advantage and emolument, 
though the public may derive a com- 
mon benefit therefrom, the corpora- 
tion quoad hoc is to be regarded as 
a private company. It stands on the 
same footing as would any individual 
or body of persons, upon whom the 
like special franchises had been con- 
ferred.” Western Sav. Fund Soc. v. 
Philadelphia, supra [quot Twohy 
Bros. Co. v. Ochoco Irr. Dist., supra]. 

Governmental and private, powers 
distinguished see supra §§ 178-180. 

5814. Wagner v. Rock Island, 146 
Til. 139, 34 NE 545, 21 LRA 519; 
Twohy Bros. Co. v. Ochoco Irr, Dist., 
108 Or. 1, 210 P 873, 216 P 189; David 
v. Portland Water Committee, 14 Or. 
98, 12 P 174; Western Sav. Fund Soc. 
v. Philadelphia, 31 Pa. 175, 72 AmD 
730. See Swanberg v. New York, 123 
App. Div. 774, 775, 108 NYS 364 
Cwhilemit©is ‘true! thatthe city. .7 2. 
in delivering water to private indi- 
viduals acts in a sense as a private 
corporation, yet the duty and obliga- 
tion of the municipality to afford fire 
protection and to safeguard the pub- 
lic health through a pure and whole- 
some supply of water, makes the 
maintenance of the water system 
more of the nature of a duty owing 
by 3 public or municipal corpora- 
tion’’), 
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of state wide concern, ordinarily the courts will not 
interfere with such determination.®*% 
nicipal corporations have power to construct, op- 
erate, and maintain public utilities most often arises 


Whether mu- © 


under the question whether such construction, op- 


If 


[a] Discussion of rule.—‘Public 
parks, gas, water and sewage in 
towns and cities may ordinarily be 
classed as private affairs, but they 
often become matters of public im- 
portance; and when the legislature 
determines that there is a public 
necessity for their use in a certain 
locality, I do not think they can be 
designated as mere private affairs. 
That is a relative question. Take 
the case at bar. The city of Portland 
needs a supply of water. It has to 
be brought from-some place outside 
of the city. The matter is presented 
to the legislature, and it determines 
that it is a matter of public neces- 
sity; that steps should be taken to 
insure to the city wholesome water 
at cheap rates; and can it be claimed 
that it was a mere private affair, 
and the legislature had no authority 
to interfere with it? It seems to me 
that this act bears upon its face 
ample proof that its object and de- 
sign were to promote the public good, 
and that it is the exercise of a power 
that is governmental in its nature; 
nor do I discover in it any attempt or 
design to deprive the city of Port- 
land of its autonomy. The city had, 
as I understand, no right to establish 
water works. The act undertakes to 
do that and give the city the benefit 
of it. It places the enterprise under 
the management of wealthy and 
prominent citizens of the town, and 
to remove all suspicion of a job in 
the affair, nequires them to _ serve 
without compensation. The sole ob- 
ject appears to be for the benefit of 
the city and country at large. It is 
claimed upon the part of the re- 
spondents that the benefit can only 
be local; that other sections of the 
state are not interested in it. This 
does not appear from the complaint, 
and we have the right to assume that 
it is not so as a matter of fact, as 
every intendment must be given in 
favor of the legality of the act, The 
court, I think, has a right to take 
judicial notice that the city of Port- 
land is the metropolis of the state; 
that citizens from every part of it 
go there to dispose of the products 
of the country and to purchase sup- 
plies in return; that the country de- 
pends upon it as a mart, and that it 
depends upon the country for its 
trade, and that the advantages are 
mutual; that, as it thrives and in- 
creases in population, it affords a bet- 
ter market and insures reductions on 
the price of merchandise, and in ad- 
dition, contributes largely towards 
the revenue of the state. The latter 
is directly interested in its advance- 
ment. The people from every part 
of the state are drawn there through 
business or for pleasure, and it is 
absurd to contend that they would 
not be incommoded, nor the state at 


eration and nature is a public use or municipal 
purpose for which tax money may be employed.®? 
While it has been held that a municipal corpora- 
tion has no implied power to engage in private 
business,®° that it cannot enter to compete with 
commercial enterprises,*t and that the principle that 
such corporation should not encroach upon the field 
of private enterprise should be strictly maintained,*? 
the legislature may authorize and empower munici- 
pal corporations to construct, operate, and maintain 
public utilities,*? and it may delegate to such cor- 
porations the power to regulate and control such 
municipally owned plants.®* 
nicipal corporations enjoy the right to acquire, own, 
and operate public service utilities.®® 


As a general rule, mu- 


But such 


large injured, if the town were 
stinted in its supply, or furnished 
with a bad quality of a primary and 
essential element of life.’ David v. 
Portland Water Committee, 14 Or. 98, 
123, 12 P 174. 


58144. David vy. Portland Water 
Committee, 14 Or. 98, 12 P 174. 
5844. David v. Portland Water 
Committee, supra 


584. David v. Portland Water 
Committee, supra. 

59. See infra XVII in 44 Cc. J, 

60. Kennedy v. Nevada, (Mo. A.) 
281 SW 56; Day v. Lansdale Bor- 
ough, 28.Pa. Dist. 330. i 

61. In re Opinion of Justices, 182 
Mass. 605, 66 NE 25, 60 LRA 592; In 
re Opinion of Justices, 155 Mass. 598, 
30 NE 1142, 15 LRA 809; Baker vy. 
sae Rapids, 142 Mich. 687, 106 NW 

62. Laughlin vy. Portland, 111 Me. 
486, 90 A 318, 51 LRANS 1143, Ann 
Cas1916C 734. 

63. Springfield Gas, ete, Co. v. 
Springfield, 292 Ill. 236, 126 NE 739; 
David v. Portland Water Committee, 
14 Or. 98, 12 P 174. 

Co3 


64 Springfield Gas, 
Springfield, supra. 

65. U. S.—Knoxville Water Co. v. 
Knoxville, 200 U. S. 22, 26 SCt 224, 
50 L. ed. 353; Colby Univ. v. Canan- 
daigua, 69 Fed. 671. 

Cal.—In re Orosi Public Utility 
Bonds, 196 Cal. 48, 235 P 1004; Clark 
v. Los Angeles, 160 Cal. 30, 116 P 


ete, v. 


722; Platt v. San Francisco, 158 Cal. 


74, 110 P 304. But see In re Rus- 
sell, 163 Cal. 668, 126 P 875, AnnCas 
19144 152 [rev on other grounds 33 
U. S. 195, 34 SCt 517, 58 L..ed, 912) 
(dictum). 

Ga.—Holton vy. Camilla, 134 Ga. 
560, 6 SE 472, 31 LRANS 116, 20 
AnnCas 199. 

Ill.—Blanchard v. Benton, 109 IU. 
ot ae Hay v. Springfield, 64 Ill. A. 

Ind.—Scott y. Laporte, 162 Ind. 34, 
68 NE 278, 69 NE 675. 

Mass.—Atty.-Gen. v. Haverhill Gas, 
Light Co., 215 Mass. 394, 101 NE 1061, 
AnnCasl1914C 1266; Spaulding v. 
Lowell, 23 Pick. 71. 

N. Y.—Admiral Realty Co. v. New 
York, 206 N. Y. 110, 99 NE 241, Ann 
Casi914A 1054; Sun Printing, etce., 
Assoc. v. New_York, 152 N. Y. 257, 
46 NE 499, 37 LRA 788; Swanberg v. 
New York, 123 App. Div. 774, 108 
NYS 364; Hequembourg v. Dunkirk, 
49 Hun 550, 2 NYS 447; St. John v. 
New_York, 18 N. Y. Super. 315, 13 
HowPr 527; Comstock v. Syracuse, 5 
NYS! 8t4.., 

N. C.—Fawcett v. Mt. Airy, 134 N, 
C. 125, 45 SE 1029, 101 AmSR 825, . 
68 LRA 870 [overr Mayo v. Wash- 
ae 122 N.C. 5, 29 SE 343, 40 LRA 
Oh.—State v..Toledo, 48 Oh. St.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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power is not an inherent one;** it arises by, and only 
by, virtue of express grant from the state or by 
necessary implication thereof.’? A distinction is 
sometimes made between the power of a municipal 
corporation to operate and maintain utilities for the 
purpose of providing gas, light, water, ete., for its 
-own use and the power to provide such utilities for 
the private use of the inhabitants of the corpora- 
tion.*® The latter power is not conferred by a grant 
of the former.®® And the power to regulate public 
utilities privately owned ‘does not confer upon the 
corporation the power to operate and maintain such 
plants for supplying the inhabitants of the corpo- 
ration for their private use.” If the maintenance 
of a publie utility by a municipal corporation is 
considered a governmental function of state-wide 
concern, then the legislature has the power to con- 
trol and supervise it,7°* but if the grant is for 
purposes of private advantages and emolument, al- 
though the public may derive a common benefit there- 
from, the corporation, quo ad hoe, is to be regarded 
as a private corporation,’®* standing upon the same 
footing as will any individual or private corpora- 
tion upon whom a like special franchise had been 
112, 26 NE 1061, 11 LRA 729; Fenton | supra; 
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Wheeler vy. Philadelphia, 
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conferred.“°% 

[§ 552] (2) Rates. The power to fix rates for 
public utilities, whether owned by private interests" 
or by municipal corporations,’? rests primarily with 
the state“? The state in doing so may make dif- 
ferent regulations for municipally owned utilities 
and privately owned utilities.7* While the state may 
limit the rates and charges so that they will be suffi- 
cient only to, meet outlays and expenses of every 
kind by reason of their ownership and operation, the 
corporation may fix the rates so as to derive a fair 
and reasonable revenue therefrom.’® It may change 
the rates from time to time as the circumstances may 
demand it. The rates cannot be discrimina- 
tory“* They must be reasonable;’’ and they are 
subject to review by the courts in the same manner 
as the rates fixed for public. utilities privately 
owned.‘ 

[§ 553] c. Private Ownership’°—(1) In General. 
As a general rule municipal corporations have power 
to regulate reasonably the conduct of public utili- 
ties conducted under private ownership.®° And the 
state may delegate to such corporation its right to 
do so.*t Such power may be derived from express, 
77 Mo.—McHugh v. St. Louis Transit 


v. Cheseldine, 11 Oh. Dec. (Reprint) 
649, 28 CineLBul 228, 

- Or.—Capen v. Portland, 112 Or. 14, 
228 P 105, 35 ALR 589; David v. Port- 
land Water Committee, 14 Or. 98, 12 
PiLypas: 


Pa.—Hughes v. Parnassus Borough, 
23hPa, (Co: 196: 

Vt—Burlington v. Vermont Cent. 
R. Coy 82 Vt. S27TE A826. 

Wis.—Ellingwood y. Reedsburg, 91 
Wis. 131, 64 NW 885. f 

“Activities, once regarded as being 
of a strictly private nature, are now 
considered municipal affairs, e. g., the 
sale and distribution of electrical 
energy manufactured by a city, the 
supplying of water to its own inhabi- 
tants or to outside territory, the con- 
struction of a reservoir by a city 
on its own land and to be used for 
the benefit of its inhabitants, and the 
establishment and operation of trans- 
portation service.” In re Orosi Pub- 
ic --“""lity Bonds, 196 Cal. 43, 57, 
238 °° 1004. te ae 

fa}® Golf links are “public utility, 
which a municipal corporation may, 
under its charter, establish and main- 
tain. Capen v. Portland, 112 Or. 14, 
228° P9105, 35 ALR 589. 

66. Clark v. Los Angeles, 160 Cal. 
30,°116 P 722. > ~ 

67. In re Orosi Public Utility Dist. 
Bonds, 196 Cal. 43, 235 P 1004; Clark 
v. Los Angeles, 160 Cal. 30, 116 P 722; 
Springfield Gas, ete., Co. v. Spring- 
field, 292 Ill. 236, 126 NH 739; Brook- 
lyn City R. Co. v. Whalen, 111 Misc. 
348, 181 NYS 208; White v. Mead- 
ville, 177 Pa. 648, 35 A 695, 34 LRA 
567. 

68. Hyatt _v. Williams, 148 Cal. 
585, 84 P 41; David v. Portland Water 
Committee, 14 Or. 98, 12 P 174. 

69. Hyatt v. Williams, supra. 

70. Hyatt v. Williams, supra. 

7014. David _v. Portland Water 
Committee, 14 Or. 98, 12 P 174. 

[a] Municipality operating under 
freeholders’ charter.—The sale and 
distribution of electrical energy 
manufactured by a city is a munici- 
pal affair, and one over which the 
legislature has no control where the 
municipality has a freeholders’ char- 
ter directly provided for by the con- 
stitution which authorizes the city in 
its charter to make and enforce all 
laws and regulations in respect of 
municipal affairs. Los Angeles Gas, 

-ete., Corp. v. Los Angeles, 188 Cal. 
807, 205 P. 125. See supra § 27. 

Legislative control generally see 
supra § 288 et seq. 

7014. Wagner v. Rock Island, 146 
Jl]. 139, 34 NE 545, 21 LRA 519. 

7044. Wagner v. Rock Island, 


Pa. 338; Western Sav. Fund Soc, v. 
Philadelphia; 31 Pa. 175, 72 AmD 730; 
Bower_v. United Gas Impr. Co., 37 
Pa. Super. 113; Bower v. United Gas 
Impr. Co., 15 Pa. Dist. 251; Hacker v. 
Philadelphia, 6 Phila. (Pa.) 94. 

Legislative control over proprie- 
tary powers see supra § 292, 

71. See'infra § 554. 

72. Springfield Gas, etc. Co. v. 
Springfield, 292 Ill. 236, 126 NE 739. 

73. Springfield Gas, etc. Co. v. 
Springfield, supra. 

[a] Meters.—The legislature may 
authorize the municipality to place 
meters upon the premises of those 
who are to use the supply. Swan- 
berg v. New York, 123 App. Div. 774, 


108 NYS 3864; Hill v. Thompson, 50 
N. Y. Super. 165. 
72.) Springneld ; Gas ete. Co: aw, 


Springfield, supra. 

7414. Springfield Gas, etc., Co, v. 
Springfield, supra. 

75. Wagner v. Rock Island, 146 
Tll. 139, 34 NE 545, 21 LRA 519; Pres- 
ton v. Detroit Water Comrs., 117 
Mich. 589, 76 NW 92; Jolly v. Monaca, 
216 Pa. 345, 65 A 809; Rieker v. Lan- 
caster, 7 Pa. Super. 149; Twitchell v. 
Spokane, 55 Wash. 86, 104 P 150, 133 
AmSR 1021, 24 LRANS 290. 

75144. Swanberg vy. New York, 123 
App. Div. 774, 108 NYS 364. 


76. Springfield Gas, etc., Co. v. 
Springfield, 292 Ill, 236, 126 NE 739. 

77. Springfield Gas, etc, Co. v. 
Springfield, supra. 

78. Springfield Gas, etc., Co. v. 


Springfield, supra. 

79. Regulations as to rates’ see 
554-561. 

80. . S.—Dobbins v. Los Angeles, 
195 U. S. 228, 25 SCt 18, 49 L. ed. 169 
[rev 139 Cal. 179, 72 P 970, 96 AmSR 
OD Ile 

Fla.—Anderson v, Fuller, 51 Fla. 
880, 41 S 684, 120 AmSR 170, 6 
LRANS 1026. 

Ind.—Baltimore, etc, R. Co. v. 
Whiting, 161 Ind. 228, 68 NE 266; 
Whitson v. Franklin, 34 Ind. 392. 

Iowa.—Burlington vy. Burlington 
Water Co., 86 Iowa 266, 53 NW 246. 

Kan.—Wichita v.° Missouri, etc., 
Mel? 'Con ahO ss Walen 441 sei otk be SOs 
Topeka Water Co. v. Whiting, 58 Kan, 
639, 50 P 877, 39 LRA 90. 

Me.—Belfast Water Co. v. Belfast, 
92 Me. 52, 42 A 235. 

Mich.—Peo. v. Detroit Citizens’ St. 
mR, Coy 126) Mich. 132:> 74 uNW. 520); 
Detroit v. Fort Wayne, etc., R. Co., 
95 Mich. 456, 54 N 958, 35 AmSR 
580, 20 LRA 79. 

Minn.—Northwestern Tel. Exch. 
Co. vy. Minneapolis, 81 Minn. 140, 83 
NW-527, 86 NW 69, 53 LRA 175.. 


infra §§ 
U 


Co., 190 Mo. 85, 88 SW 853; Seibert 
v. Missouri Pac. R. Co., 188 Mo. 657, 
87 SW 995, 70 LRA 72; Jackson v. 
Kansas City, ete., R. Co., 157 Mo. 621, 
58 SW 32, 80 AmSR 650; Fath v. 
Tower Grove, etc., R. Co., 105 Mo. 
537, 16 SW 913, 18 LRA 74; Robert- 
on v. Wabash, etc. R. Co., 84 Mo. 

N. J.—Lake v. Ocean City, 62 N. J. 
L. 160, 41 A 427; Jersey City Water 
Comrs. v. Hudson, 13 N. J. Eq. 420. 

N. Y.—New York v. Dry Dock, etce., 
R. Co., 183 N. Y. 104; 30 NE 563, 28 
AmSR 609; Rochester v. Bell Tel. Co., 
52 App. Div. 6, 64 NYS 804; Buffalo, 
ete., R. Co. v. Buffalo, 5 Hill 209. 

Oh.—Lockyear v. Covert, 25 Oh. 
Cir. Ct. 486. A 

Pa.—Kittanning Borough y. Ameri- 
can Natural Gas Co., 239 Pa. 210, 86 
A 717; Du Bois Borough vy. Du Bois 
City Water Works Co., 176 Pa. 430, 
35 A 248, 53 AmSR 678, 34 LRA 92; 
Allentown v. Western Union Tel. Co., 
148 Pa. 117, 23 A 1070, 383 AmSR 820; 
Pittsburgh’s App., 115 Pa. 4, 7A 778; © 
Western Union Tel. Co. v. Philadel- 
phia, 9 Pa. Cas. 300, 12 A 144; Lans- 
downe Borough vy. Springfield Water 
Co., 16 Pa. Super. 490; Bryn Mawr 
Water Co. v. Lower Merion Tp., 15 
Pa. Co. 527; Lancaster v. Edison Hlec- 
tric Illum. Co., 8 Pa. Co. 178; Chester 
v. Western Union Tel. Co., 2 Del. 
Co. 506, 3 LancLRev 164; Penn Iron 
Co. v. Lancaster, 17 LancLRev 161 
{aff 15 Pa. Super. 556). 

Va.—Newport News Light, ete., Co. 
v. Peninsular Pure Water Co., 107 
Va. 695, 59 SE 1099. 

Wis.—Hastern Wisconsin R. Co, vy. 
Pnesenh 135 Wis. 464, 115 NW 376 

136. ; 

81. U. S.—Capital City Gaslight 
Co. v. Des: Moines, 72 Fed. 829; Garri- 
son v. Chicago, 10 F. Cas. No. 5,255 
7 Biss. 480. P 

Colo.—Denver v. Mountain States 
Tel., etc., Co., 67 Colo. 225, 184 P 604. 

Ind.—Westfield Gas, etc, Co. v. 
Mendenhall, 142 Ind. 538, 41 NE 1033; 
Rushville v. Rushville Natural Gas 
Co., 182 Ind. 575, 28 NE 853, 15 LRA 
3215 Citizens’) (Gasy-ete:, }Co)) vial 
wood, 114 Ind. 332, 16 NE 624; In- 
dianapolis v. Indianapolis Gas-Light, 
etc., Co., 66 Ind. 396. 

La.—New Orleans Gas-Light Co. v. 
Hart, 40 La. Ann. 474,.4 S 215, 8 
AmSR 544. 

OCC Ady a Cok ty: 


Nebr.—Chicago, , 
State, 47 Nebr. 549, 66 NW 624, 53 
AmSR 557, 41 LRA 481 [aff 170 U.S. 
57, 18) S@t) 513, 40) Ls ed. fags qs) 

N. Y.—New York v. Woodhaven 
Gas Light Co., 181 App. Div. 188, 168 
NYS 429. 
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constitutional,®? or statutory®? grant, or it may be 
implied** when,®*> and only when,°** necessary to pro- 
vide for the health, safety, or welfare of the cor- 
poration, unless such power has been exclusively 
conferred upon some other public body.’ Such reg- 
ulations are incidents of police power,®® and must 
be so-restricted.6? This power is a continuing one®? 
and cannot be bargained away or otherwise parted 
The regulations imposed must be reason- 
able,22 and certain,®* and such as not to violate 
any charter rights of the publie utility company,”* 
or infringe on constitutional rights.°° 
to regulate does not include the power to pro- 
A municipal corporation cannot impose 
upon a.public utility essential to the welfare of 
the people conditions of operation or maintenance 
which will confiscate its property®’ or destroy its 
power to serve the public;** this the corporation 
cannot do either by ordinance®® or by contract.’ 
The language of a statute granting such power is 


with.% 


hibit.°° 


Oh-—Cincinnati; “etc, ““R.-- Co. ~y. 
Bowling Green, 57 Oh. St. 336, 49 NE 
121, 41 LRA 422; Zanesville v. Zanes- 
ville Gas-Light Co., 47 Oh. St. 1, 23 
NE 55; Cincinnati, etc, R. Co. v. 
Sullivan, 32 Oh. St. 152. 

Okl.—Pawhuska Oil, etce., Co. v. 
Pawhuska, 47 Okl. 342, 148 P 118. 

Pa.—Pittsburgh’s App., 115 Pa. 4, 
7 A 778; Northern Liberties v. North- 
ern Liberties Gas Co., 12 Pa. 318. 

g2. See constitutional provisions. 
See statutory provisions. 
S.—Missouri v. Murphy, 

78, 18 SCt 505, 42 L. ed. 
955. 


Kan.—wWelsbach St. Lighting Co. v. 
Public Utilities Commn., 101 Kan. 
774, 169 P 205, LRA1918D 310. 

La.—New Orleans Gas-Light Co. v. 
Hart, 40 La. Ann, 474, 4 S 215, 8 
AmSR 544. 

N. Y.—New York v. Woodhaven 
Gas Light Co., 96 Misc. 52, 160 NYS 
12 [rev on other grounds 181 App. 
Div. 188, 168 NYS 429]. ; 

Pa.—Edgewood Borough v. Scott, 
29 Pa. Super. 156; In re State High- 
way Dept., 22 Pa. Dist. 117. 

85. Denver v. Mountain States, 
ete. Co... 67. Colo.9225, 184 P6045 
Rushville v. Rushville Natural Gas 
Co., 132 Ind. 575, 28 NE 853, 15 LRA 
321; Wolff v. Shreveport Gas, etc., Co., 
138 La. 743, 70 S 789, LRAI916ED 


1138; York Water Co. v. York, 250 
Pa, 115, 95 A 396; Scranton Gas, 
etc., Co. v. Scranton, 214 Pa. 586, 


388; Northern Liberties v. Northern 
Liberties Gas Co., 12 Pa. 318; Edge- 
wood Borough vy. Scott, 29 Pa. Super. 
156; In re State. Highway Dept., 22 
Pal Dist) 117: é 

86. Cambridge v. Cambridge Water 
Co., 99 Md. 501, 58 A 442; Victoria v. 
Victoria Ice, ete. Co. 1384 Va. 134, 
114 SE 92. 

87. See infra text and notes 7-14. 

g8. York Water Co. v. York, 250 
Pa. 115, 95 A 396. See cases supra 
note 85. 

89. York Water Co. v. York, 250 
Pa. 115, 95 A 396. 

Limitations of police power gen- 
erally see supra § 216 et seq. 

90. New York v. Woodhaven Gas 
Light Co., 181 App. Div. 188, 168 NYS 
429. 

Continuity of police powers gener- 
ally see supra § 201.. 

91. U. S.—New Orleans Gas-Light 
Co. v. Louisiana Light, etc., Produc- 
ing, ¢étc.; Coe., 115° U. S. 660, 6 SCt 
2525, 29) Ta.ked, 516: 

Til.—East St. Louis v. East St. 
Louis Gas Light, etce., Co., 98 Ill. 415, 
38 AmR 97. 

Ind.—Westfield Gas, etc, Co. v. 
Mendenhall, 142 Ind, 538, 41 NE 1033; 
Indianapolis v. Consumers’ Gas Trust 
Co., 140 Ind. 107, 39 NE 433, 49 Am 
SR 188, 27 LRA 6514; Indianapolis 
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The power 
If 


corporation. 


does not conflict 


ferred upon the 
v. Indianapolis Gas-Light,. etc., Co., 
66 Ind. 396. 

N. Y.—New York v. Woodhaven 
Gas Light Co., 181 App. Div. 188, 168 
NYS 429. 

Oh.—Cincinnati Gas-Light, etc., Co. 
Yeates 42 Oh. St. 257, 1 NE 
527. 3 

Pa.—Meadville Fuel Gas Co. v. 
Meadville Natural Gas Co., 2 Pa. Cas. 
549, 4 A 733; In re State Highway 
Dept., 22 Pas Dist, 117. 

Surrender of powers generally see 
supra § 213. 

$2. Cal.—In re Smith, 143 Cal. 368, 
A ewe SO. 

Ind.—Southern Indiana R. Co. v. 
Bedford, 165 Ind. 272, 75 NE 268, 6 
AnnCas 509. 

Mich.—Saginaw v. Swift Electric 
Light Co., 113 Mich. 660, 72 NW 6. 

Mo.—White v. St. Louis, etc., R. 
Co., 44 Mo. A. 540; Hannibal v. Mis- 
souri, etc.,’ Tel. Co.,,.31-Mo. A. 238. 

N. J.—New Jersey Cent. R. Co. v. 
Elizabeth, 70 N. J. L. 578, 57 A 404; 
McCullough vy. Franklin Tp., 59 N. J. 
L. 106, 34 A 1088. j 

N. Y.—Jamaica v. Long Island R. 
Co., 37 HowPr 379. 

Oh.—Springfield v. Springfield Gas 
Co.,..31-Oh...Cirs Ct. 446. 

Pa.—Beck v. Pennsylvania Gas Co., 
13. Pas Dist. 245. 

Reasonableness of regulations gen- 
erally see supra § 229, 


Reasonableness as to rates see 
infra § 556. 
93. New Jersey Cent. R. Co. v. 


Blizabeth, 70 N. J. L. 578, 57 A 404. 

Certainty of regulations generally 
see Supra § 254, 

$4 District of ,Columbia v. Wash- 
ington Gas Light Co., 20 D. C. 39 [aff 
161 U..S. 316, 16 SCt 564, 40 L. ed. 
712]; Rushville v. Rushville Natural 
Gas Co., 132 Ind. 575, 28 NE 853, 15 
LRA 321; Pittsburgh’s App., 115 Pa. 
4, 7 A 778; Northern Liberties v. 
pnern Liberties Gas, Co., 12 Pa. 


95. Levis v. Newton, 75 Fed. 884 
laff 79: Med. 715, 25 (GCAei61]s) Capi- 
tal City Gaslight Co. v.:Des Moines, 
72 Fed. 829; In re Smith, 143 Cal. 
368, 77 P 180; Indianapolis v. Con- 
sumers’ Gas Trust Co., 140 Ind. 107, 
39 NE 433, 49 AmSR 183, 27 LRA 
514; Indianapolis v. Indianapolis Gas- 
Light, etc., Co., 66 Ind. 396; State 
v. Laclede Gaslight Co., 102 Mo. 472, 
14 SW 974, 15 SW 383, 22 AmSR 789. 

Constitutional limitations generally 
see supra § 226. 

9 In re Smith, 143 Cal. 368, 77 
P 180; Madison v. Morristown Gas- 
leht Co: .63 NN. J. Bo 120 b27 Aas 
[rev on other grounds 65 N. J. Eq. 
356, 54 A 439]. 


: eer tee generally see supra 
97. Southwest Missouri Re Co.nwe 


Public Serv. Commn., 281 Mo, 52, 219 


strictly construed.2- Where the means by which the 
power granted shall be exercised are specified, no 
other or different means for the exercise of such 
power can be implied.’ 
of regulation is subject to judicial review,* but the 
court will not interfere in the absence of evidence 
establishing abuse of diseretion® or a violation of 
constitutional rights.® 
Where state has acted.’ 
public utilities may be, and oftentimes is, delegated 
by the state to boards or commissions.*® 
question arises whether the power of such body is 
exclusive or concurrent with that of the municipal 


The exercise of the power 


The power to regulate 


Then the 


the power conferred on the board 


or commission may be exercised without being in- 
terfered with by the regulation of the municipal 
corporation, the power may be exercised concur- 
rently to the extent that the municipal regulation 


with the exercise of the power con- 


state board or commission.? Fol- 
SW 380. 
98. Southwest Missouri R. Co. v. 


Public Serv. Commn., supra. 

$9. Southwest Missouri R. Co. v. 
Public Serv. Commn., supra. 

1. Southwest Missouri R. Co. v. 
Public Serv. Commn., supra. 


“ya peared as to rates see infra 
Om “Indianapolis v. College Park 


Land Co., 187 Ind. 541, 118 NE 356. 

Construction of powers generally 
see supra § 191. 

8. Indianapolis v. College Park 
Land Co., 187 Ind. 541, 118 NE 356. 

Method of exercise of power as 
mandatory or discretionary gener- 
any Bee supra, § 249. 

obbins v. Los Angeles, 195 
UL S.2.223, (25 -SCH AS. 49 aueted: 169; 
Eastern Wisconsin R. Co. v. Hackett, 
eo at 115 NW 376, 1136. 

udici supervision generall. 
supra $8 311-326. . . afer 

' gsewood Borough v. § 
Pa, Super. 156. . espe Se 

q obbins v. Los Angeles, 195 U. 
S..223, 25 SCtiis 49 L. edz 469. 

Unconstitutional regulations gener- 
ally see supra § 226. 


7. Generally see supra §'* ? et 
seq. { r Cag 
8. See statutory provisiosGs and 


cases infra note 9 


9. Oro Electric Corp. v. State, 1 
Cal. 466, 475, 147.P 118. peewee. 
Cleve v. Passaic Valley Sewerage 
ComPss Le Nos Jenilad 64s 578, 60 A 
214, 108 AmSR 754 (“obviously “the 
act is local, as from its nature. it 
must be, but it is equally obvious 


that the purpose of the act is. @ 
public enterprise, as distinct. from. a 
municipal affair, and that the regu- 
lations referred to are purely inci- 
dental to such extra-municipal 
scheme, It is not, moreover, true 
that every public utility that ‘exists 
in whole or in part within the geo- 
graphical boundaries of a munici- 
pality is its internal affair “in the 
same sense that every governmental 
function that has been committed to 
it is one of its internal affairs. So 
that it may well be and often is the 
case that the special license of ‘mu- 
nicipalities to regulate instruments 
of public utility within their confines 
may co-exist with the general legis- 
lative power to direct the larger 
scheme of which such instruments 
are a part. In such case, to direct is 
to repeal if the authority that rests 
in prior delegation be inconsistent 
with the later expression of the 
superior will. Even governmental 
functions may, by implication, be 
thus repealed, a fortiori may. those 
that are geographical rather than 
governmental’’). , 
“Power over ... two subjects may 
well be vested at the same time in. 
different governmental bodies, with- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lowing the general rule,!° municipal regulations 
dealing with public utilities cannot conflict with 
statutory enactments on the subject.1 
power conferred on public service boards or com— 
missions over publie utilities excludes the corpora- 
tion from acting in the premises.?2 
of the municipal corporation ceases when the au- 

thority is exclusively vested by the state in a pub- | 
he service commission or board.!% 
immediately when the law conferring the power on 


the commission becomes effective. 
Application of rules. 
panies,’? electric companies,!® 


companies.2!% 


United States territories.22 The 


has power to delegate to municipal corporations 
within the territories of the United States author- 
ity to regulate public utilities concerns,?? and also 


out the one in any way clashing with 
or interfering with the other.” Oro 


Mmectric -iGorp. -v. California  R:. 
Commn., supra. © 

10. See supra § 219. 

11. Duggan v. Peoria, ete., R. Co., 
4201S Acme ‘Ohiearo, sete, Re Co! 


v. Dogherty, 12 Ill. A. 
v. Long Island R. Co., 37 HowPr (N. 
Y.) 379; Katzenberger v. Lawo, 90 
Tenn. 235, 16 SW 611, 25 AMSE 681, 
13 LRA 185. 

12. Portland R., ete. Co. v. Port- 
land, 210 Fed. 667; California-Oregon 
Power Co. v. Grants Pass, 203 Fed. 
173; Saginaw Power Co. v. Saginaw, 
193 Fed. 1008; Union Electric Light, 
ete; ‘Co: vy. St. Louis, 253 Mo. 592, 
161 SW 1166; York Water Co. v. York, 
250 Pa. 115, 119, 95 A 396; Seattle 
Electric Co. v. Seattle, 78 Wash, 308, 
138 P 892. 

“We do not mean to be understood 
as saying that cities of the third 
class, or of any other class for that 
matter, may not under their police 
powers prescribe reasonable regula- 
tions as a protection to the health, 
lives, property and safety of their in- 
habitants, even as applied to public 
service corporations. But such regu- 
lations are incidents of the police 
power and must be so _ restricted. 
Under the guise of a police regula- 
tion cities cannot undertake to deter- 
mine the reasonableness of rates 
charged by public service corpora- 
tions, nor can they prescribe regula- 
tions relating to the facilities, serv- 
ice and business of such corporations. 
These are the functions of the Pub- 
lic Service Commission and must be 
so regarded. The legislature has so 
declared and what the law making 
body does within the limit of its 
powers becomes a rule of action 
binding upon all branches of govern- 
ment, state or municipal, and upon 
the people as well.” York Water Co. 
v. York, supra. 

13. Seattle Electric Co. v. Seattle, 
78 Wash. 208, 138 P 892. 


181; Jamaica 


14. Seattle Electric Co. v. Seattle, 
supra. 

15. See supra this section. 

16. See cases supra this section; 


and passim §§ 328-601. 


17. See Gas § 20. 

18. See Hlectricity § 23. 

19. See infra § 564. 

20. See infra § 579. 

21. See infra § 584. 

214%. See infra § 598. 

22. Power of United States con- 


gress to legislate over territories see 
Territories [88 Cye 200]. 

Delegation of power to fix rates see 
infra § 554. 

23. Sapulpa v. Oklahoma Natural 
Gas Co., 79 Okl. 196, 192 P 224, 

24. Sapulpa Vv. Oklahoma Natural 


Denver ; y. Mountain States 
Tel., etc., Co., 67 Colo, 225, 184 P 604. 
126 Woodburn v. Public Serv. 


The above rules?® have been 
appled, among other public utilities,* to gas com- 
railroads,*® 
railroads,”° telegraphs and telephones,?! and water 
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has power to revoke such authority.?4 

[§ 554] (2) Rates—(a) Absence of Contract—aa. 
While the regulation of rates to be 
charged by public utilities has been recognized as a 
proper municipal funetion,?® the right to regulate 
such rate is a matter of general concern?® whieh 
does not pertain solely to local municipal affairs.?7 
It is not primarily a municipal matter,?* but it is 
a sovereign right belonging to the state in its sov- 
ereign capacity.?° 


And generally it is held that 


the ‘regulation of the price or rate to be charged 


street 


to the consumer by public utilities is not one of the 
powers essential to municipal government.®° 
absence of constitutional or statutory authorization 
a municipal corporation has no power to fix the 


In the 


rates to be charged by public utilities operating 


federal congress 


Comiman.) 82a Ore wala geo bys ol Glee os 
AnnCasi917E 996 

27. Woodburn v.—"Pulblic 
Commn., supra. 

“In these modern times, when the 
activities of public utilities are not 
always confined to a single city, the 
people are especially concerned in 
the retention of the right to adjust 
rates to changing conditions, so that 
no person may be. discriminated 
against and all may receive adequate 
Service at reasonable rates, and at 
the same time affording sufficient re- 


Serv. 


turns to the public utility.” Wood- 
burn v. Public ‘Serv. Commn., supra. 

28 Portland R., etc., Co. v.’ Port- 
land, 210 Fed. 667. 

29. Portland R., etc., Co. v. Port- 
land, supra; Springfield Gas, etc., Co. 
v. Springfield, 292 Ill) 236, 126 NH 
739; Kalamazoo v. Titus, 208 Mich. 
252, 175 NW 480. 

[a] Doctrine of self-government. 


—The power to regulate rates of pub- 
lie utilities is not a power necessary 
to local self-government, denial of 
which, or interference with the exer- 
cise of which by the legislature, 
would be interference with local self- 


control. Kalamazoo v. Titus, 208 
Heres 252, 175 NW 480. See supra 
§ 289. 

30. U. S.—Mills v. Chicago, 127 
Fed. 731. 

Mich.—Kalamazoo y. Titus, 208 


Mich. 252, 175 NW 480; Kalamazoo v. 
Kalamazoo Cir. Judge, 200 Mich. 146, 
166 NW_ 998. 

Mo.—State v. Missouri, etc., Tel. 
Co., 189 Mo. 83, 88 SW 41; St. Louis 
v. Bell Tel. Co., 96 Mo. 623, 10 SW 
197, 9 AmSR 370, 2 LRA 278. 

N. Y.—Wright v. Glen Tel. Co., 
Tt Ap pay Divel(4o,0o UeeN Sees. 

Oh.—Farmers v. Columbiana Coun- 
ty) Tel.) Con ta. Obs (Sto yiiae INET 
1078; State v. Toledo Home Tel, Co., 
72 Oh. St. 60, 74 NH 162. 

Or.—Woodburn vy. Public Serv. 
Commn., 82 Or. 114, 126, 161 P 391, 
AnnCasl917H 996. 

Wis.—State vy. Sheboygan, 111 Wis. 
23, 86 NW 657. 

“The power to regulate rates does 
not appertain to the government of 
a city; it is not municipal in char- 
acter; nor is it even an incident to a 
grant of authority to enact or amend 
a charter for a city or town.” Wood- 
burn v. Public Serv. Commn., supra. 

31. U. S.—Winchester y. Winches- 
ter Water Works Co., 251 U. S. 192, 
40 SCt 128, 64 L. ed. 221; Sumter Gas, 


ete.,, Co. v. Sumter, 283 Fed. 931; 
Cumberland Tel., etc., Co. -v. Mem- 
phis, 200 Fed. bpd AO CCA W735 


Old Colony Trust ‘Go. Vi Atlanta, 
soenings 39 [aff 88 Fed. 859, 32 CCA 
] 
Ala.—Alabama Water Co. v. At- 
talla, 211, Ala. 801, 100 S 490. 
Fla.—State v. State R. Commn., 79 
Fla. 526, 84 S 444; State y. Burr, 79 
Fla. 290, 84 S 61. 


within its municipal limits.*t 
power to make such regulation,®? and this power 
may be conferred upon municipal corporations,?* 
unless such delegation violates constitutional pro- 


But the state has 


Ill.Hoyne v. Chicago, etc., El. R. 
Co., 294 Ill. 413, 128 NEY 587. 
Ind.—Richmond vy. Richmond Natu- 
ral Gas Co., 168 Ind. 82, 79 NE 1031, 
11 AnnCas 746; Noblesville v. Nobles- 
ville* Gas, etc., Co. 157. Ind. 162; 60 
NE 1032; Lewisville Natural Gas Co. 
Vv. State, 135 Ind. 49; 34 NE 702, 27 
LRA 734 [overr Rushville v. Rush- 
ville Natural Gas Co., 132 Ind. 575, 
28 NE 853, 15 LRA 321]. 

Kan. Th re Pryor, 55 Kan, 724, 41 
P 958, 49 AmSR°280, 29 LRA 398. 

Ky.—United Fuel, etc,, Co. v. Com.,~ 
159 Ky. 34, 166 SW 783. 

Mich.—Kalamazoo v. Titus, 208 
Mich. 252, 175 NW _ 480; Kalamazoo 
v. Kalamazoo Cir. Judge, 200 Mich. 
146, 166 NW 998 ; 

Mo.—State v. Missouri, ete. Tel. 
Co., 189 Mo. 88, 88 SW 41; State v. 
Laclede Gaslight Co., 102 Mo. 472, 
14 SW 974, 15 SW 3838, 22 AmSR 789; 
St. Louis v. Bell Tel. Co., 96 Mo. 623, 
aoe SW. 197, 9) AmSR3 70, 2 LEA 
278. ‘ 

N. D.—Bismarck Gas Co. v. Bur- 
leigh County Dist. Ct., 41 N. D. 385, 
170 NW 878. 

Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262: 

Okl.—Bartlesville v. Corporation 
Commn.; 82 ‘OKI: 160, 199 P3396: 


Or.—Hillsboro vy. Public Serv. 


Commn!, 97 Ore 320; 192) Py s90s tar 
P 617; Woodburn y. Public Serv. 
Commn., 82 Or. 114, 161 P 391, Ann 


Cas1917E 996. 

Pa.—yYork Water Co. v. York, 250 
Pa. 115, 95 A 396; Pittsburg v. Pitts- 
burg R. Co., 47 Pa. Super. 476; Haston 
ee ea Transit Co., 17 Pa, Dist. 
(00, 

S. C.—Charleston Cons. R., etc., Co. 
Hye Charleston, 92 8. C. TOM 15 SE 

Wash.—State yv. King County Super. 
Ct., 67 Wash. 37, 120 P 861, LRA 
1915C 287, AnnCas1913D 78; Tacoma 
Gas, etce., Co. v. Tacoma, 14 Wash. 
288, 44 P 655. i 

W. Va.—Benwood v. Public Serv. 
Commn., 75 W. Va. 127, 83 SE 295; 
St. Mary’s v. Hope Natural Gas Co.,' 
71 W. Va. 76, 76 SH 841, 43 LRANS 
994; Bluefield Water Works, etc., Co. 
v. Bluefield, 69 W. Va. 1, 70 SE 772, 
33 LRANS 759. 


32. See Public Service. 
33. U. S.—St. Cloud Public Serv. 
Coy v..iSt.. (Cloud, 265, UL) Siasb2, 44 


SCt 492, 68 L. ed. 1050; Home Tel., 
ete., Co. v. Los Angeles, 211 U. S. 
265, 29 SCt 50, 58 L. ed. 176; Owens-+ 
boro _v. Owensboro, Waterworks Co., 
191° Us S. 358, 24 SCt 82; 48 Li. ed: 
217; Freeport Water Co. v. Freeport, 
LOW, S587. 20 Su 493) 45 ined: 
679; Spring Valley Water Works v. 
Schottler, 110 U. S. 347, 4 SCt 48, 
28 LL. ed. 173; Et, Smith -Light, etc.; 
Co. v. Ft. Smith, 202 Fed, 581; Lo- 
gansport, ete, Gas Co. v. Peru, 89 
Fed. 185 [rev on other grounds 20 
SCt 1024 mem, 44 L. ed. 1220 mem]; 
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visions,** or unless the exercise of such power would 
have the effect of abrogating or interfering with 
the charter rights of the company, or any con- 
tract otherwise made -with the state or a munici- 
pality acting under statutory authority.*® 
general rule, most municipal corporations enjoy the 
Such power cannot 
be exercised unless it has been delegated by the 
state in express words, or by fair implication from 
It has been held that 
such power cannot be inferred by mere conven- 
ience,*® or from a general grant of power,®® or 
from power to provide for the general welfare,*° 
or to provide for the use, regulation, and control 
of streets;*! nor from a grant of the general right 
to control and regulate the right to erect works in 


right to exercise the power.*® 


a power expressly granted.*” 


the streets.42 And it is said that 


low: as an incident to a grant of power to frame a 
charter for a municipal corporation.** On the other 


hand it has been held that the 


Santa Ana Water Co, v. San Buena- 
ventura, 56 Fed. 339. 

Ark.—Wilson Water, etce., Co. v. 
he 95 Ark. 605, 129 SW 


Cal.—Jacobs y. San Francisco, 100 
Cal. 121, 34 P 630; Spring Valley 
Waterworks v. San Francisco, 82 Cal. 
286, 22 P 910, 1046, 16 AmSR 116, 5 
LRA, 756. 

Colo.—Denver y. Mountain States 
Tel., etc., Co., 67 Colo. 225, 184 P 604. 

Fla.—State v. Tampa Water Works 
.Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183; Tampa v. Tampa Water Works 


Co., 45 Fla: 600, 34 S 631 [aff 199 
Wee Ie DGS Ole o3.e0 OknlniE ed. 


_ Jil.—Danville v. Danville Water 
Co., 180 Til, 235, 54 NE 224, 178 111. 
299, 538 NE 118, 68 AmSR 304; Chi- 
cago Municipal Gas Light, etc., Co. v. 
Lake, 27 Ill. A. 346 [aff 130 Ill. 42, 
22 NE 616]. 

Ind.—Muncie Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 436, 60 
LRA 822; Noblesville v. Noblesville 
Gas, etc., Co., 157 Ind. 162, 60 NE 
1032; Thistlethwaite v. State, 149 
Ind. 319, 49 NE 156; Westfield Gas, 
ete., Co. v. Mendenhall, 142 Ind. 538, 
41 NE 1033; Rushville v. Rushville 
Natural Gas Co., 132 Ind. 575, 28 NE 
853,.15 LRA. 321. 

Ilowa.—Cedar Rapids Gas Light Co. 
v. Cedar Rapids,- 144 Iowa 426, 120 
NW 966, 1838 AmSR 299, 48 LRANS 
1025 [aff 223 U. S. 655, 32 “SCt 389, 
56 L. ed. 594]. 

Kan.—State v. Wyandotte County 
Gas’.Co., (88 .ieane 16b.=127 . Re 6395 
In), re’ Pryor). 55 Kan, 724,°41, P 958, 
49 AmSR 280, 29 LRA 398. 

Mich.—Kalamazoo y. Kalamazoo 
“ae Judge, 200 Mich. 146, 166 NW 


Mo.—State v. Missouri, etc. Tel. 
Co., 189 Mo.. 88, 88 SW 41. 

Nebr.—Sharp v. South Omaha, 53 
Nebr. 700, 74 NW 76. 

N. J.—tLong Branch Commn. vv, 
Tintern Manor Water Co., 70 N. J. 
HGawil on rAw 474 fad 71 sIN, die bcs 
790, 71 A 1134). 

N. Y.—Bath Gaslight Co. v. Claffy, 
26 NYS 285. 

Oh.—United Fuel Gas Co. vy. Pub- 
lic Utilities Commn., 132 NE 845; 
Washington Vv. Publie Utilities 
Commn., 99 -Oh. St. 70, 124 NE 46; 
Cleveland Tel. Co. v. Cleveland, 98 
Oh. St. 358, 121 NE 701; Newark 
Natural Gas, etce., Co. v. Newark, 92 
Oh. St. 398, 111 NE 150; Logan Natu- 
ral.Gas, etc., Co. v. Chillicothe, 60 
Oh. St. 186, 62 NE 122; Zanesville 
v. Zanesville Gas Light Co., 47 Oh. 
St. 1, 28 NE 55; State v. Ironton Gas 
Co., 37 Oh. St. 45; State v. Columbus 
Gas Light, ete., Co., 34 Oh. St. 572, 32 
AmR 390; State v. Cincinnati Gas 
Light, efc., Co., 18 Oh. St. 262; Toledo 
v. Northwestern Ohio Nat. Gas Co., 
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by fair 


As 2 


it does not fol- 


power may. be 


bwOhi Cir) (Cte. bb%,¢ 38 JOhs sg Olin ee: 
eae faf—" 8 ‘OhS&CP i277, .6) ObNP 
531]. 


Tex.—Uvalde v. Uvalde Electric, 
etc., Co., (Commn,. A.) 250 SW 140 
[aff (Civ. A.) 285 SW 625]. 

Wash.—Tacoma Gas, ete., Co. Vv. 
Tacoma, 14 Wash. 288, 44 P 655. 

Rate regulations of particular 
utilities: i é 
Carriers §§ 624-692. 

Electricity § 26. 
Gas §§ 34-52. 
Street Railroads [36 Cye 1450]. 
cee and Telephones [37 Cyc 
Waters -[40 Cye 768]. 
84. See constitutional provisions. 
35. U. S—New Memphis Gas, ete, 


Co. v. Memphis, 72 Fed. 952; Cleve-. 


land Gaslight, ete., Co. v. Cleveland, 
71 Fed. 610. 

Ind.—Rushville v. Rushville Natu- 
ral Gas Co., 182 Ind. 575, 28 NE 853, 
15 LRA 321. 

Mo.—State v. Laclede Gaslight 
Co., 102 Mo. 472, 14 SW 974, 15 SW 
383, 22 AmSR 789. 

Oh.—Toledo v. Northwestern Ohio 
Natural. Gas. iCo.. so Oh, Cire i@raiobils 
3 Oh. Cir. Dec. 273. 

Tex.—Amarillo Gas Co. v. Ama- 
rillo, (Civ. A.) 208 SW 289. * 

36. U. S—Owensboro v. Owens- 
boro Waterworks Co., 191 U. S. 358, 
24 SCt 82, 48 L. ed. 217 [expl Win- 
chester v. Winchester Waterworks 
Co,, 251 0...S.. 192,940 SCt 123).64. 5. 
ed. 221]. 

Ark.—Coal Dist. Power Co, v. 
Boome vile 169 Ark. 1065, 278 SW 
35 


Cal.—Contra Costa’ Water Co. y. 
Oakland, 159 Cal. 323, 113 P 668. 

Colo.—Denver vy. Mountain States 
Teh etc.; 1Co;,.16 1) (COlOs 22 bel Oau ne 
604. 

Iowa.—Tipton v. Tipton Light, etce., 
Co., 176 Iowa 224, 157 NW 844. 

Oh,—State v. Cincinnati Gas Light, 
ete., Co., 18 Oh, St. 262; Newark vy. 
Newark Natural Gas, etc., Co., 
A.) 88385 20, Oh Cir.) Ct. N.S, 
Oh) Cir, (Ct; 940 fait 79 2Ohrmaost, 
111 NE 150.-(aff 242 .,U. S...405,' 37 
SCt 156, 61. L..ed. 398, AnnCasl1917B 


U. S.—Mills. v. Chicago, 127 
Fed. 731. 

Ala.—Alabama Water Co. vy. At- 
talla, 211 Ala. 301, 100 S 490. 

Ind.—Richmond v. Richmond Nat- 
ural Gas Co., 168 Ind. 82, 79 NE 1031, 
11 AnnCas 746, 

Kan.—State v, Wyandotte County 
Gas Co., 88 Kan. 165, 127 P 6389. 

Or.—Hillsboro vy. Public Serv. 
Commn., 97 Or. 320, 192 P 390, 187 P 
617. £, 

Wash.—State Vv. King County 
Super. Ct., 67 Wash. 87, 120. P 861, 
baegear 287, AnnCas19138D 78. 

a 


“Under the great weight of.| 


‘19 55 


invested without the use of express language,** as 
implication from a power 
eranted,*® it being sufficient if such power neces- 
sarily arises from, or is fairly implied in, or is 
incidental to, the powers expressly granted, or is 
essential to the declared objects and purposes of 
the municipality.*® 
not be exercised by municipal corporations when 
the state has exclusively vested that power in a 
commission or board.** 
the existence of the power is resolved against the 
municipal corporation.*® 
conferring upon municipal corporations authority to 
fix rates, and also a special law conferring a similar 
power upon a particular municipal corporation, 
being inconsistent with the general law, the spe- 
cial local law prevails as to the corporation to 
which it applies.*® 
has been empowered to contract as to rates of pub- 
lie service corporations and also to prescribe rates, 


expressly 


The power to fix rates can- 


A reasonable doubt as to 


If there is a general law 


Where a municipal corporation 


judicial authority, it seems to be cer- 
tain that a municipality exercising 
the delegated power of the state has 
no right to fix egy the power 
be express.” State v. King County 
Super. Ct., 67 Wash. 37, 42, 120 P 861, 
LRA1915C 287, AnnCas1913D 78. 

38. Richmond v. Richmond Nat- 
ural Gas Co., 168 Ind. 82, 79 NE 1031, 
11 AnnCas 746; State v. Wyandotte 
caer. Gas Co., 88 Kan. 165, 127 P 
639. ; 

39. Bluefield Water Works, etc., 
Co. v. Bluefield, 69 W. Va. 1, 70 SE 
772, 33 LRANS 759. 

40. -Cumberland Tel., ete, Co. v: 
Memphis, 200 Fed. 657, 119 CCA 73; 
St. Louis v. Bell Tel. Co. 96 Mo. 
623, 10 SW 197, 9 AmSR 370, 2 LRA 
278; St. Mary’s v. Hope Natural Gas 
Co., 71 W. Va. 76, 76 SE 841, 43 LRA 
NS 994; State v. Sheboygan, 111 Wis. 
23, 86 NW 657. : , 

41. Winchester v. Winchester Wa- 
terworks Co., 251 U. S. 192,-40 SCt 
128, 64 L. ed. 221; Sumter Gas, etc., 
Co. v. Sumter, 283 Fed. 931;~State v. 
State R. Commn., 79 Fla, 626, 84 S 
444; Kalamazoo v. Titus, 208 Mich. 
252, 175 NW 480; State v. Missouri, 
ete., Tel. Co., 189 Mo. 83, 88 SW 41. 

42. Winchester v. Winchester Wa- 
ter Works Co., 51 U. S. 192, 40 SCt 
123, 64 L. ed. 221; State v. State R. 
Commn., 79 Fla, 526, 84 S 444. 

43. State v. Missouri, ete. Tel. 
Co., 189 Mo. 838, 88 SW 41; Wood- 
burn v. Public Serv. Commn., 82 Or. 
114, 161 P 391, AnnCas1917E 996. 

44. Denver vy. Mountain § States 
Tel., ete., Co., 67 Colo. 225, 184 P 604. 

45. McNeely v.. Vidalia, 157 La. 
838, 348, 102 S 422. 

“The right (if any) of a municipal 
corporation to fix the rates for a 
public service rendered to its in- 
habitants does not come from _ the 
inherent power to contract, but from 
the police power; such grant of po- 
lice power may be express or may 
result from necessary implication; it 
is necessarily implied when the mu- 
nicipality has the power to grant 
directly or indirectly an exclusive 
franchise for such public service; 
and whether the rates fixed at the 
time of granting such franchise be 
or be not a contract, the right to 
fix by compulsion rates not fixed by 
franchise necessarily resides with 
the municipality and not with the 
grantee.” McNeely vy. Vidalia, supra. 

46. Denver v. Mountain States 
Tel,, ete, Co., 67 Colo. 225, 184 P 604. 

47. Portland R., ete,, Co, v. Port- 
land, 210 Fed. 667. 

48. State v. State R. Commn., 79 
Fla. 526, 84 S 444; State v. Burr, 79 
Fla. 290, 84 S 61; Woodburn v. Pub- 
lic Serv. Commn., 82 Or. 114, 161 P 
391, AnnCas1917E $96. 

i State v. Burr, 79 Fla. 290, 84 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, , 
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§§ 554-557] 


its exercise of the power to contract will suspend, 
for the time being, the power to prescribe rates.°° 

Congress has power 
to delegate to municipal corporations within the ter- 
ritories of the United States authority to fix the 
rates of public utilities,®? and has power to revoke 


‘United States territories.®! 


such authority.®* 


[§ 555] bb. Extent of Power—(aa)—In General. 
The power to regulate the rates or prices to be 
charged by public utilities*t includes the power to 
establish a maximum®® and a minimum’®® rate. It 
includes the power to prohibit the lowering of 
rates directly or indirectly by any device which 
It also ineludes any 
authority that may be fairly implied as incidental 
to, or reasonably necessary for, the effectiveness of 
When the power 
given is limited,®® or the manner in which it is to 
be exercised is prescribed,®® it must be substan- 
A municipal corporation is not 
incapacitated from fixing rates because of the fact 
that it is a user of the commodity, and will thus 
fix a rate for itself as well as for others.*? 


the company may adopt.** 
the power expressly granted.°§ 


tially followed. 


50. Richmond vy. Virginia R., etc., 
Co., 141 Va. 69, 126 SE 353. 

51. Power of congress to legislate 
over territories see Territories [38 
Cyc 200]. 

Delegation of “power to regulate 
generally see supra § 237. - 

52. Sapulpa v. Oklahoma Natural 
Gas Co., 79 Okl. 196, 192 P 224. 

53. Sapulpa v. Oklahoma Natural 
Gas Co., supra. 

54 See supra § 554. 

55. Economic Gas Co. v. Los 
Angeles, 168 Cal. 448, 143 P ATs Ann 
Casi916A 931. 

56. Pinney, ete, Co. v. Los An- 
geles Gas, etc., Corp., 168 Cal. 12, 
141 P. 620, LRAI915C 282, AnnCas 
1915D 471. 

[a] Reason for rule.—“‘Appellant 
asserts, however, that the only rea- 
sonable use of the police power in 
the matter of rate-fixing is to estab- 
lish the maximum charge which the 
public utility may make, leaving it 
open to the public utility by agree- 
ment to fix a less charge to an in- 
dividual consumer. The untenable- 
ness of this position, however, must 
become apparent when a moment’s 
consideration is given to the fact 
that one of the primary and most 
important objects to be attained by 
rate regulation is the prevention of 
discrimination. It must, be quite 
clear that to hold that the rate-fixing 
power goes no farther than to name 
an amount beyond which a charge 
may not be made leaves the utmost 
room for abuse by way of favoritism 
and discrimination within that limit.” 
Pinney, etce., Co. v. Los Angeles Gas, 


eten, Corp.ae LoS, ‘Cal. i255, b47 Pp 
620, LRAI1915C 282, AnnCas1915D 
471. 

57. Economic Gas Co. v. Los 


Angeles, 168 Cal. 448, 143 P 717, Ann 
Casi916A 931. 

[a] Reason for rule.—‘“If the leg- 
islative body of a city might only 
fix a maximum rate it might be pos- 
sible for a corporation to reduce 
its charges, in some form or an- 
other, to a point which would drive 
a competitor out of business and, 
after accomplishing that result, to 
resume the maximum char xe per- 
mitted by law.” Economic Gas Co, 
v. Los Angeles, 168 Cal. 448, 450, 143 
ig) ee AnnCas1916A 931. 

Gainesville Gas, etc., Co. v. 
Gamencitic 63 Fla. 425, BYMSy 7 Koilis 

59. Sutter v. People’s Gas Light, 
ete., Co., 284 Ill. 634, 120 NE 562. 

60. Richmond v. ‘Richmond Nat- 
ural Gas Co., 168 Ind. 82, 79 NE 1031, 
11 AnnCas 746. 

61, Kalamazoo v. Kalamazoo Cir. 
Judge, 200 Mich. 146, 166 NW 998. 

62. U. $.—Cumberland Tel,# ete., 


MUNICIPAL CORPORATIONS 


trarily.®8 


tion,®® 


the consumer.®® 


Co. v. Memphis, 183 Fed. 875 [app 
dism 218 U. S. 624, 31 SCt 115, 54 


L. ed. 1185]. 
Cal.—Contra Costa Water Co. 
Oakland, 159 Cal. 323, 113 P .668; 


Spring Valley Waterworks vy. San 
Francisco, 82 Cal. 286, 22 P 910, 1046, 
16 AmSR 116, 6 LRA 756. 
‘Ill.—Chicago v. Rogers Park Wa- 
ter’ Co.; 214 Tl. 212,78: INM4375, 
Iowa.—Des Moines Waterworks Co. 
eee Moines, 95 Iowa 348, 64 NW 
Mich.—Saginaw v. Swift Electric 
Light Co., 113 Mich. 660; 72 NW 6. 
N. J.—Long Branch vy. Tintern 
Manor Water Co., 70 N. J: Eq. 71, 
62 A. 474 faff 71 N. J. Eq. 790, 71 


A 1134]. 
Oh.—Cleveland Tel. Co. vy. Cleve- 
Jand,- 98 Oh, Sit2 358 120 YN 702; 


Newark vy. Newark Natural Gas, etc’, 
Co, 38. Oh, SAL 383,220 10h. Cir iCt 
N. S. 254, 35 Oh. Cir, Ct. \94 [aff 92 
Oh. St. 398, 111° NE 150 (aff 242 
U. S. 405, 37 SCt 156, 61 L ed, 393, 
AnnCas1917B 1025)]. oe 

O. 


63. Cleveland ‘Tel. v. Cleve- 


land, 98 Oh. St. 358, 121 NE 701. 
64. Contra Costa Water Co. v. 
Oakland, 159 Cal. 323; 118 BP. 668; 


Tipton v. Tipton Light, ete., Co., 176 
Iowa 224, 157 NW 844; Guthrie "Gas, 
etc., Co. v. Guthrie Bd. of Bduca- 
tion, 64 Okl. 157, 166 P 128. 

65. U. S.—Knoxville v. Knoxville 
Water Co.; 212 U. S. 1, 29 SCt 148, 
53 L. ed. 371; Cotting v. Godard, 183 
Ue Ss 79s 91 22) SCt- 305.46 vi ted. 
92; San Diego Land, ete., Co. v. Na- 
tional; City, 174. U..S: 739, 19, Sct 
804, 43 L. ed. 1154; Cumberland Tel., 
ete., Co. v. Memphis, 183 Fed. 875 
[app dism 218 U. S. 624, 31 SCt 115, 
54 L. ed. 1185]; C. H. Venner Co. v. 
Urbana Waterworks, 174 Fed, 348; 
Spring Valley Water Co. v. San Fran- 
cisco, 165 Fed. 667; San Diego Land, 
etc., Co. v. Jasper, 89 Fed. 274; San 
Diego Land, etc., Co. v. National City, 
74 Fed. 79 [aff 174 U. S. 739, 17 SCt 
804, 43 L. ed. 1154]. 

Cal.—Redlands, etc., Domestic Wa- 
ter Co, v. Redlands, 121 Cal. 365, 53 
P 843; San Diego Water Co. v. San 
Diego, 118 Cal. 556, 50 P 6338, 62 
AmSR 261, 38 LRA 460. 

Iowa.—Cedar Rapids Water Co. v. 
reget Rapids, 117 Iowa 250, 90 NW 


Me.—Kennebec Water Dist. v. Wa- 
oot ele 97 Me. 185, 54 A 6, 60 LRA 
5 


Mass.—Souther vy. Gloucester, 187 
Mass. 552, 73 NE 558, 69»LRA 309. 

Mich.—Grand Haven y. Grand Ha- 
ven Waterworks, 119 Mich. 652, 78 
NW 890. 

N. J.—Long Branch Commn. v. 
Tintern Manor Water Co., 70 N. J. 


[§ 556] (bb) Reasonableness. 
nicipal corporations to regulate rates of public 
utilities must be exercised reasonably,®? not arbi- 
The power generally includes the power 
to fix any rate which is not against public policy 
or which does not deprive the utility of a just re- 
turn upon its investment.®* 
at such a figure as will enable the utility to de- 
rive a fair and reasonable profit from its opera- 
On the other hand, the rates fixed must 
not be unreasonably high so as to produce an ex- 
cessive profit to the utility and inflict hardship upon 
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The power of mu- 


The rate must be fixed 


A rate which is just and reason- 


able when fixed may become unreasonable and re- 
quire revision, in consequence of changing cireum- 
stances,®” even within a short time.®® 

[$ 557 ] (b) By Contract®°—aa. In General. There 
is a well defined distinction between the author- 
ity of a municipal corporation to regulate public 
utility rates from time to time and the authority 
to fix rates by contract for a definite period.’° 
want of power to fix a rate by ordinance or by-law 
does not prevent the execution of a contract.™ 


The 


The 


Bq. 01, 62 A. 4T4" [afk Ti Ne J. aid, 
790, 71 A 1134]. 
N. Y.—Peo. v. Albion Water Works 


v.| Co. 140 App. Div. 646, 125 NYS 589. 


[rev 66 Misc. 651, 121 NYS 660]. 

Oh.—State v. Cincinnati Gas Light, 
ete., (Co., "L8FOh.. St. 262) 

Pa.—Brymer v. Butler Water Co., 
179 Pa! 231,.36 A 249, 36 LRA. 260% 
Wilkes-Barre v. Spring Brook Water- 
Supply Co., 4 LackLegN 367. 

S. C.—Poole v. Paris Mountain Wa- 
ter Co., 81 S. C, 438, 62 SE 874, 128. 
AmSR 923. * 

Wash.—Twitchell v. Spokane, 55 
Wash. 86, 104 P 150, 188 AmSR 1021, 
24 LRANS 290. 

66. State v. Tampa Water Works 
Co., 56 Fla. 858, 47 S 358, 19 LRANS 
183, 57 Fla. 533, 48 S 639; 22 LRANS 
680; Ball v. Texarkana Water Corp., 
(Tex, -Civ. A.) 127 SW 1068. 

67. Danville v. Danville Water 
Co., 180 Ill. 285, 54 NE 224, 

68. Danville Vv. Danville Water 
Co., supra. 

69. Enforcement of contract see 
infra § 561. . 

70. Tipton v. Tipton Light, etce., 
Co., 176 Iowa 224, 157 NW 844; State 
v. Billings Gas Co., 55 Mont. 102, 
173 P 799; Phelps vy. Logan Natural ° 


Gas; veteyv Co.,, 10) Ohi St, 144128 
NE 58; Woodburn v. Public Serv. , 
Commn., 82 Or. 114, 161 P 391, Ann 


Casi917H) 996. 

71. Ind.—Noblesyille v. Nobles- 
ville a8. ete:, Co. 157. Ind; 162, 60 
NE 103 

Pa endonioe v. Shreveport Gas, 
ete, Co, 134° La, 89, 68 S 616, 51 
LRANS 448. 

Mich.—Lenawee ete Gas, ete., 
Co. v. Adrian, 209 Mich. 52, 176 NW 
590, 10 ALR 1328; Kalamazoo v. 
Kalamazoo Cir. Tudge, 200 Mich. 146, 
159, 166 NW 998, 1002; Boerth Vv. 
Detroit City Gas Co. 152 Mich, 654, 
116 NW 628, 18 LRANS 1197, 

N. D.—Bismarck aks ae v. Bur- 
leigh County Dist. Ct., 41 N. D. 385; ° 
170 NW 878. Sn 

W. Va.—St. Mary’s v. Hope Nat- 
ural Gas.Co;, TYwWe Va. 076, 76) SH 
841, 43 LRANS 994, 

“That the city had no power to 
regulate the rates of its licensee 
makes no _ difference. It had the 
power to contract. And the power 
to regulate as a governmental func- , 
tion, and the power to contract for 
the same end, are quite different ~ 
things. One requires the consent 
only of the one body, the other the 
consent of two. In this instance the 
city acted in the exercise of its power 
to contract, and it is therefore en- 
titled to the benefits of its bargain.’ 
Noblesville v. Noblesville Gas, etc., 
Co., 157 Ind. 162, 169, 60 NE 1032 


426 [43° C.J.] > 
right to contract for the product or service of a 
public utility necessarily includes the right and 
authority to agree upon rates and charges.72 A 
municipal corporation may, in granting rights and 
privileges to a public utility concern, annex thereto 
a condition as to the rates to be charged.*? The 
grant of a franchise to a publie utility concern is 
a sufficient consideration for the municipal corpo- 
ration to enforce such restriction as to rates as 
it sees fit,7* subject to the right of subsequent legis- 
lative interference; 37> and when the public utility 
concern signifies its assent to, and acceptance 
thereof, a contract is thereby entered into,’® bind- 
ing alike upon the municipal corporation™ and such 
concern,’® in the absence of fraud, duress, or impo- 
sition,’® regardless of whether the rate is reasonable 
or not.8° If the ordinance or by-law is not ac- 
cepted by the concern, the power of the municipal 
corporation to regulate the rates is as ample as if 
the ordinance or by-law contained no such provi- 
sion.8t An acceptance may be implied from the 
-cireumstances,®? unless acceptance in writing is 
expressly required by statute or the ordinance grant- 
ing the franchise or both.®’ Failure formally to 
accept the terms of the ordinance cannot relieve 
the company from its obligations after enjoying all 
the privileges granted by the ordinance for a long 
Kalamazoo Cir.| 87, 3 AnnCas 


Noblesville Gas, 
162, 60 NE 1032. 


[quot Kalamazoo v. 


Judge, supra]. 

72. Lima v. Public Utilities 
Commn., 100 Oh. St. 416, 126 NE 318. 

73. Moberly vy. Richmond Tel. Co., 
126 Ky. 369, 103 SW 714, 31 KyL 
783; Charles Simons Sons Co. v. 
Maryland Tel., etc., Co 99 Md. 141, 
57 A 193, 638 LRA 727. 

{a] Although there is a general 


Cte: VCOw Nhs 
LRANS 448. 


590, 


MUNICIPAL CORPORATIONS 


ete. 


La.—Henderson vy. Shreveport Gas, 79. 
Las 9 ie 63s: 


Mich.—Lenawee County Gas, 
Co. v. Adrian, 209 Mich. 52, 176 NW 
LO TATOR 132.85 
legan County Gas Co., 203 Mich. 283, 


“[8§ 557-558 


period of time.** 

Construction of contract. There is no difference 
between the contracts of a municipal corporation 
with a public utility company relative to rates, and 
other contracts, as to canons of construction.*® 
They must, like all other contracts, be given a rea- 
sonable construction,®® and, where the terms used 
are defined by the contract itself, that definition 
must be followed.** 

Estoppel. Both the municipal corporation®® and 
the public utility company*® may be estopped to 
question the right of the former to enter into a 
contract. 

Modification and abrogation of contract. The 
parties to the contract may by mutual agreement 
subsequently modify or abrogate it;°° and their 
action in this respect is not open to attack by an 
individual taxpayer or consumer suing either in his 
personal right or on behalf of the public.®t 

[§ 558] bb. Duration and Revocation—(aa) In 
General. When the municipal corporation has en- 
tered into a binding contract with a public utility 
concern, fixing rates for a definite period, not un- 
reasonable in extent, it surrenders for the duration 
of the contract its governmental function of rate 
regulation, so far as altering the contract rates is 
concerned,®* unless such right. has been re- 
82 Or. 114, 161 P 391, AnnCas1917E 
996; Charleston Cons. R., ete., Co. v. 
Charleston, 92 S. C. 127, 75 SE 390. 
Bismarck Gas Co. v._ Bur- 
leigh - County. -Dist-a7Cte 4 Nap 
385, 170 NW 878. 
etc., 80. Southern Iowa Electric Co. v. 
Chariton, 255 U: S. 539, 41 SCt 400, 


65 L. ed. 764; Charles Simons Sons 
Co. v. Maryland Tel., etc., Co., 99 


Noblesville v. 
Co.,, 157“ Ind. 


616, 51 


Otsego v. Al- 


statute prescribing a maximum rate, 
a municipal corporation may by con- 
tract secure a lower rate. Charles 
Simons Sons Co. v. Maryland Tel., 


etc., Co., 99 Md. 141, 57 A 193, 63 
LRA 727. : 
74. U. S.—Knoxville Gas Co. v. 


Knoxville, 253 Fed. 217. 

Ind.—Muncie Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 436, 60 
LRA 822. 

Mich.—Lenawee County Gas, etc., 
Co. v. Adrian, 209 Mich. 52, 176 NW 
590, 10 ALR 1328; Boerth v. Detroit 
City Gas Co., 152 ‘Mich. 654, 116 NW 

' 628, 18 LRANS 1197. 


Minn.—Red Wing v. Wisconsin- 
Minnesota Light, etc., Co., 139 Minn. 
240, 166 NW 175. 

N. Y.—Farnsworth v. Boro Oil, 


Co., 216 N. Y. 40, 109 NE 860. 
C.—Charleston Cons. R., ete., Co. 
v. Charleston, 92 S. C. 127, 75 SE 390. 

Ww. Va.—sSt. Mary’s v. Hope Nat- 
ural Gas Co., 71 W. Va. 76, 76 SE 
841, 48 LRANS 994. 

Wis.—Manitowoc  v. Manitowoc, 
etc., Tract. Co., 145 Wis. 13, 129 NW 
925, 140 AmSR 1056. 

{a] Maximum rates.—This right 
of contract entitles the city, in the 
franchise ordinance, to fix maximum 
rates to be charged by the com- 
pany. - Knoxville Gas Co. v. Knox- 
ville, 253 Fed. 217; Muncie Natural 
Gas Co. v. Muncie, 160 Ind. 97, 66 


iste: 
Ss 


NE 486, 60 LRA. 822; Farnsworth 
Vin Borom@il,” ete.,; Co: 216. INV) Y 140% 
109 NE 860. 

75. See infra § 559. 


76. U. S.—Cleveland v. Cleveland 
City JR eGo, 19s. Si bbe 2aesct 
166, 48 L. ed. 1102; Sumter Gas, 
etc., Co. v. Sumter, 283 Fed: 931; 


Knoxville Gas Co. v. Knoxville, 253 
Fed. 217; Omaha Water Co. v. Omaha, 
147 Fed. 4, 77 CCA 267,°12 LRANS 
736, 8 AnnCas 614 [app dism 207 U. S. 
584 mem, 28 SCt 262 mem, 52 L. ed. 


351 mem]. 
Ind.—Rushville v. Rushville Nat- 
ural Gas Co., 164 Ind. 162, 73 NE 


168 NW 968. 

Mont.—State v. gee Gas Co., 
55 Mont; 102, 173 P 799. 

N. Y.— Warsaw v. Pavilion Nat- 
ural Gas Co., 195 App. Div. 716, 187 
vs 350 [aft 111 Misc. 565, 182 NYS 

N. D.—Bismarck Gas Co. v. Bur- 
leigh’ County Dist. Ct., 41° N. D. 385, 
170 NW 878. 

Oh.—Newcomerstown  v. 
dated Gas Co., 100 Oh. St. 494, 127 
NE 414; Lima v. Public Utilities 
Commn., 100 Oh. St. 416, 126 NE 318; 
Cincinnati v. Public Utilities Commn., 
98 Oh. St: 320, 121 NE 688, 3 ALR 
705;. Logan. Natural Gas, etc., Co. v. 
Chillicothe, 65 Oh. St. 186, 62 NE 
122; New Lexington v. Ohio Fuel 
Supply Co.,°24'Oh Cir Chane Soe, 

Okl.—Sapulpa v. Oklahoma Nat- 
ee Gas2sCoy. SOMO k1) 6206, 92h ae 

Or.—Woodburn v. Public Serv. 
Commn., 82) Or - 114,161 “P5393; tAnn 
Casl917E 996. 

S. C.—Charleston Cons. R., ete., Co. 
v. Charleston, 92 S. C. 127, 75 SH’ 390. 

W. Va.—St. Mary’s v. Hope Nat- 
ural ‘Gas’, Col, 71) We" Vas(6.-76" SE 
841, 48 LRANS 994. 

77. Cleveland v. Cleveland City R. 
Co., 194 Ut S. 517%; 24 SCt 756), 48 
L. ed. 1102; Detroit v. Detroit Citi- 
zens’) Sto RR. -Co,, 184) UW. SV ses) a2 
SCt 410, 46 L. ed. 592; Sumter Gas, 
ete.,. Cor -iv.) Sumter}: 283) Med; 931: 
Omaha Water Co. v. Omaha, 147 Fed. 
1, 77 CCA 267, 12 LRANS 736, 8 Ann 
Cas 614 [app dism 207 U. S. 584 mem, 
28 SCt 262 mem, 52 L. ed. 351 mem]; 
State v. Billings Gas Co., 55 Mont. 
OQ A377 998 Woodburn v. Public 
Serv. Commn., 82 Or. 114, Lot Py sons 
AnnCasl1917E 996; Charleston Cons. 
Reete.,. Co. vi. Charleston; 92-788 7e: 
127, 75 SE 390. 

78.. Sumter Gas, etc., Co. vi Sum- 
ter, 283 Fed. 931; Charles Simons 
Sons Co. v. Maryland Tel., etc., Co., 
99 Md. 141) %67 “A* 193, "63 (UR A “727: 
Woodburn yv. Public Serv. Commn., 


Consoli- 


‘ 


Md. 241,57 A 193) 63 RAS 227. 

81. Newcomerstown vy.  Consoli- 
dated Gas Co., 100 Oh. St. 494, 127 
NE 414; Cincinnati v. Public Utilities 
Commn., 98 Oh. St. 320, 121 NE 688, 
3 ALR 705; State v. Ironton Gas Co., 
STROH. St. 452 

82. Moline v. Moline Drilling, etc., 
Co., 89 Kan. 670, 131 P 1189. 

83. Newcomerstown _ v. 
dated Gas Co., 


Consoli- 
100 Oh. St. 494, 127 


NE 414. 
84. Moline v. Moline Drilling, etce., 
Con +89) Kan 670; "130 PR" Lirsor 


$5. Union -Light, > ete. Co. “yi 
Young, 146 Ky. 430, 142 SW 692. 

e6."Union™ Light; ‘ete. “Cora: 
Young, supra. ; 

S7. (Unione ight “eter Cour ane 


Young, supra. 


88. Des Moines vy. Welsbach St. 
Pete Co., 188 Fed. 906, 110 CCA 
89. Muncie Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 436, 60 
LRA 822; Farnsworth v. Boro Oil, 
etc., Co., 016 N. Y. 40, 109 NE 860; 


Sit: Mary’s v. Hope Natural’ ‘Gas Co., 
71 W. Va. 76, 76 SE 841, 48 LRANS 


994, 

90. Phelps v. Logan Natural Gas, 
ete, Co., 101 Oh. St, 14a 128 INgeaR 

91. Phelps v. Logan Natural Gas, 
ete.. Co., supra. 

92. U. S—Home Tel., ete.,Co. Vv. 
Bos Angeles, 2717" US 4S, 26h w29 YSGE 
507553" Li! led. 17.68" Omaha’ Water Co. 
vy. Omaha, 147 Fed. LTT CCAPR2AETS 
12 LRANS 736, 8 AnnCas 614 [app 
dism 207 U. S. 584 mem, 28 SCt 262 
mem, 52 L. ed. 351 mem]. 

Ind.—Rushville v. Rushville Nat- 
ual Gas’ Co., 164 "Indy 162 73: NE 
87, 38 AnnCas 86. 

Mo.—State v. Laclede Gaslight Co., 
102 Mo. 472, 14 SW 974, 15 SW 383, 
22 AmSR 789. 

Mont.—State v. Billings Gas Co., 
55 Mont. 102, 173 P 799. 

Oh.—Logan Natural Gas, etc., Co. 
v. Chillicothe, 65 Oh. St. 186, 62 NE 
122; ‘Toledo v. Northwestern Ohio 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$e 


§& 558-559] 


served,®’ “or unless the statutes of 


the abridgment by contract of the power of the 


municipality to regulate rates.%4 
[§ 559] (bb) State Control. 


ize a municipal corporation to bind 
lish by inviolable contract rates to 


Natural (Gas: Cos) 5° Oh. Cir. *Ct.; B57, 
3 Oh, Cir. Dec. 273 

93. State v. Billings Gas Co., 55 
Mont. 102, 173 P 799; Cincinnati v. 
Public Utilities Commn., 98 Oh. St. 
320, 121 NE 688, 3 ALR 705. 

94 Southern Jowa Electric Co. v. 
Chariton, 255 U. S. 539, 41 SCt 400, 
65 L. ed. 764 (Iowa statute); Wyan- 
dotte County Gas Co. v. Kansas, 231 
W'S. 622)-34 SCt 226) 58. Leceds 404 
(Kansas statute); Cedar Rapids Gas 
Light Co. v. Cedar Rapids, 223 U. S. 
655, 32 SCt 389, 56 L. ed. 594 (Iowa 
statute). 

95. U. Si—Home, Tel., etc., Co. y. 
Los Angeles, 211 U. S. 266, 29 SCt 
50, 58 L. ed. 176; Washington v. 
Pacific Tel., etc., Co., Pee. C20) 320 
Landon v. Kansas Ct. of Industrial 
Relations, 269 Fed. 423. 

Ala.—Alabama Water Co. v. At- 
talla, 211 Ala. 301, 100 S 490. 

Fla.—State v. State R. Commn., 79 
Hla. 626. ..84 5 244; State v. Burr, 
79 Fla. 290, 84 S 61; State v. Tampa 
Waterworks Co., 56 Fla. 858, 47 S 
358, 19 LRANS 183. 


Ind.—Winfield v. Serv. 


Public 


Commn., 187 Ind. 53, 118 NE 531. 
Kan.—Emporia v. Emporia Tel. 
Co., 88 Kan. 443, 129 P 187; State v. 


Wyandotte County Gas Co.; 88 Kan. 
165, 127 P 639 

Mich._-Lenawee County Gas, etc., 
Co. v. Adrian, 209 Mich. 52, 176 NW 
590, 10 ALR 1328. 

Minn.—Red Wing v. Wisconsin- 
Minnesota Light, ete., Co., 139 Minn. 
240, 166 NW 175. 

Mont.—State v. Billings Gas Co., 
5B Mont, 102; 173 P 799. 

Nebr—Marquis v. Polk County 
Tel. C 100 Nebr. 140, 158 NW 927. 

N. Y.— Peo. Vv... Public Serv. 
Commn., 225 N.-Y. 216,121 NE 777; 
Warsaw v. Pavilion Natural Gas Co., 
195 App. Div. 716, 187 NYS 350; War- 
saw v. Pavilion Natural Gas Co., 111 
Mise. 565, 182 NYS 73; Public Serv. 
Commun. v. Pavilion Natural Gas Co., 
111 Misc. 692, 182 NYS 55. 


Okl.—Sapulpa v. Oklahoma Nat- 
ural sGas=Co,, 79 7OKM 1967 492° P 
224. 

Or.—W oodburn ublic Serv. 


Commn., 82 Or. 114. naa P 391, Ann 


Casl917E 996. 
R. I.—East Providence Water Co. 


v. Public Utilities Commn., 46 R. I. 
458, 128 A 556. 
Tex.—Fink y. Clarendon, (Civ. A.) 


282 SW 912. 

. Utah.—St. George v. Public’ Utili- 
ties Commn.,. 62 Utah 453, 220 P 
720; Utah Hotel Co. v. Public Utili- 
ties Commn., 59 Utah 389, 204 P 
iyalale 

‘Va.—Richmond v. Virginia R., etc., 
Co., 141 Va. 69, 126 SH 353; Victoria 
v. Victoria Ice, ete., Co., 184 Va. 134, 


114 SE 92. 
Wash.—State _ v. King County 
Super. Ct., 67 Wash. 37, 120 P 861, 


AnnCas1913D 78, LRA1915C 287. 

Ww. Va.— Benwood v. Public Serv. 
Commn., 75 W. Va. 127, 83 SE 295. 

Wis.—-Manitowoc Vv. Manitowoc, 
ete., Tract. Co., 145 Wis. 13, 129 NW 
925, 140 AmSR 1056. 

“Regulations regarding rates 
which municipalities may impose in 
granting licenses or permission to 
use its streets by public service cor- 
porations cannot be said to form con- 
Herc beyond the inherent police 
power of the legislature to modify 
for the public welfare. Reason dic- 
tates that such arrangements could 
not be contracts falling within the 
constitutional provisions 


The contract is en- 
tered into with reference to the right and power of 
the state to aSsert and exercise its inherent para- 
mount authority.®° While the legislature may author- 


MUNICIPAL CORPORATIONS 


the state forbid 


[48 C.J.] 497. 


public service corporation,®® unless forbidden by the 
constitution,®? such power must clearly appear.**. 


All doubts will be resolved against such contract ;%° 


itself and estab- 
be charged by a 


abrogation. Assume that a village 
has granted to a corporation a fran- 
chise to use its streets for gas or 
electricity under a rate which is 
reasonable for the conditions as they 
exist at the time, but which, as the 
village has grown into a city, is 
exorbitant and excessively profitable 
to the corporation, Reduction in 
the rate by the legislature so as 
to be reasonable to the consumer and 
profitable to the corporation would 
seem to be well within the police 
power of the legislature. Reduc- 
tion in-rates seems to be generally 
recognized as a public benefit, and 
yet an increase may be equally so. 
The terms and conditions upon which 
a village may permit a public serv- 
ice corporation to use its streets 
may prove unsafe, unhealthy and ex- 
tremely improper, as the community 
expands and grows. New inventions 
and contrivances in common use may 
necesSitate a change> To say that 
such conditions were beyond the 
legislative control would bind the 
public to the facilities of our fore- 
fathers and be contrary to the nu- 
merous statutes which have been 
passed and recognized as legal re- 
quiring service corporations to 
change their plants.’’ Peo. v. Public 
Serv. -Commn:,9 225" No Y¥.°2164'°221, 
121 NE 777. 

[a] A fire district has no power 
to make a contract in regard to the 
rates to be charged by public utili- 
ties which may not be subject to leg- 
islative change. East Providence 
Water Co. v. Public Utilities Commn., 
46 R. I, 458, 128 A 556. 

96. St. Cloud Public Serv. Co. v. 
St. Cloud, 265 U. 'S. 362). 44 SCt 492, 
68 Li: ed. 1050;. Home Tel.,, ete., Co. 
vi los Amgeles;"211 Ur S_ 2165, 929 
sCt 507753" Led. UiGee Detroit ev 
Detroit Citizens’ St. R. Co., 184 U. S. 
368, 22 SCt 410, 46 L. ed. 592; San 
Francisco-Oakland Terminal R. Co. y. 
Alameda, 226 Fed. 889; Omaha Water 
Coy v.. Omaha 147 Fed 1,77 CCA 
267, 12 LRANS 736, 8 AnnCas 614 
[app dism 207 U. S. 584 mem, 28 SCt 
262 mem, 52 L. ed, 351 mem]; Hoyne 


v. Chicago lete,) Hl Rs (Co294 ie 
413, 128 NE 587; State v. Billings 
Gas Co., 55 Mont. 102, 173 P 799; 


Uvalde v. Uvalde Blectric, ete; Co, 
(Tex. Commn. A.) 250 SW 140 [aft 
(Civ. A.) 235 SW 625]. 

[a] “It has been, settled ... that 
the State may authorize one of its 
municipal corporations to establish 
by an inviolable contract the rates 
to be charged by a public service 
corporation (or natural person) for 
a definite term, not grossly unrea- 
sonable in point of time, and that 
the effect of such a contract is to 
suspend, during the life of the con- 
tract, the governmental power of fix- 
ing and regulating the rates.” Home 
Tels ete Co... “vil os VAngeles) 92111 
ee 265,) 273, 29 §SCt50;953 Li.) ed. 

97. New Orleans v. O’Keefe, 280 
Fed. 92 [aff 273 Fed. 560]. 

98. U. S.—Home Tel., ete, Co. v. 
Los. Angeles, 211 U. S. 265, 29 SCt 50, 
53 L. ed. 176; Detroit v. Detroit Citi- 
Zensiy St. RSCo,,. 284 U.S. 1368, 2/2 
SCt 410, 46 L. ed. 592; Alaska Plec- 
tric Light, etc. Co. v. Juneau, 294 
Fed. 864; Knoxville Gas Co. vy. Knox- 
ville, 261 Fed. 283; Omaha Gas Co. 
v. Omaha, 249 Fed. 350; San Fran- 
cisco-Oakland Terminal R. Co, v. Ala- 
meda, 226 Fed. 889. 


Ill.—Hoyne v. Chicago, etc., El. R,| 
against} Co., 294 Ill. 418, 128 NE 587. 


} municipalities 


and all doubts will be resolved in favor of the con- 
tinuance of the power.' 
the exclusive delegation of the power.? 
to surrender such power will not be implied from 
an express grant of power to fix the rates.* 
state has clearly 


The presumption is against 
Authority 


If the 
authorized the municipal corpora- 


Ind.—Winfield v. Public Serv. 
Commn,,,187 Ind. 58, 118 NE 531- 

Kan. —Emporia v. Emporia Tel. 
Co., 88 Kan. 443, 129 P 187; State v. 
Wyandotte County Gas Co., 88 Kan. 
165, 127 P 639. 

Mont.—State v. Billings Gas Co., 
bd Mont.” 102,217) P7295 

Okl. —Sapulpa v. Oklahoma Nat- 
ural “Gas "Co., 79 Oki, 196, 1927 P 


224 
S. C.—Charleston Cons. R., etc., Co. 
A EL da 92. Ss °C 127, (oe 


Tex.—Uvalde v. Uvalde Electric, 
ete, Co.,, (Commn, -A.)> 250 Siw 240 
[att (Civ. A.) 235 SW 625]; Fink v. 
Clarendon, (Civ. A.) 282 SW 912. 

Utah.—St. George v. Public Utili- 
ties Commn., 62 Utah 458, 457, 220 


P 720; Utah Hotel Co. v. Public 
Utilities Commn., 59 Utah 389, 204 P 
511. 


Va.—Richmond y. Chesapeake, ete., 
Tel. Co., 127 Va. 612, 105 SH 127. 

W. Va.—Benwood v. Public Serv. 
Commn., 75 W. Va. 127, 88 SE 295. 

“Tt stcy trues (that «ue lb yes er 
that the right to exercise the gov- 
ernmental function of regulation 
may be surrendered by the state to 
the municipalities, and in case it 
has thus surrendered its powers, con- 
tracts entered into by and with the 
respecting rates for 
water, light, and other service, will 
be enforced notwithstanding a sub- 
sequent attempt by the state to regu- 
late rates. It is, however, made quite 
clear... that “the contracts’) nme-= 
ferred to will not be enforced untess 
the state has in express terms, or 
by unavoidable implication,  sur- 
rendered to the municipalities, its 
right to govern in such matters.” 
St. George v. Public Utilities Commn., 


supra. 

99. U. S.—Home Tel., ete, Co. vw. 
Los Angeles, 211 U. 0S: 265; 29 Set 
50, 53 L. ed. 176; San Francisco-Oak- 
land Terminal R. Co. v. Alameda, 226 
Fed. 889. 

Ind.—Winfield v. Public Serv. 
Commn., 187 Ind. 58, 118 NE 581. 

Kan.—BEmporia v. Emporia Tel. . 
Co., 88 Kan, 448, 129 P 187: State v. 
Wyandotte County Gas Co., 88 Kan. 
E65, U27T Piv6 39. 

Mont.—State v. Billings Gas Co., 
55 Mont, 102,°173 P- 799: 

Tex.—Uvalde v. Uvalde Electric, 
ete., Co, (Commn., A.) 250 SW 140 
[aff (Civ. A.) 235 SW 625]. 

Va.—Richmond v. Chesapeake, ete., 
Tely Cofelad sae GL2.mM0oSe Sh nto. 

Wis.—Manitowoc v. Manitowoe, 
etc., Tract. Co., 145 Wis. 13, 129 NW 
925, 140 “AmSR 1056. 

[a] “For the very reason that 
such a contract has the effect of 
extinguishing pro tanto an undoubted 
power of government, both its ex- 
istence and. the authority to make 
it must clearly and unmistakably 
appear, and all doubts must be re- 
solved in favor of the continuance 
of the power.” Home Tel., ete, Co. 
v. Los Angeles, 211 U. S. 265, 273, 29 
ai 50, 53 L. ed. 176. 

1. Knoxville Gas Co. v. Knoxville, 
261 Fed. 288; State v. Billings Gas 
Co; od Monty 102,173 Pe 799% 

2. Hoyne vy. Chicago, ete.) HIER: 
Co., 294 Ill. 413, 128 NE 587; Charles- 
ton Cons. R., etc., Conve Charleston, 
9278S. (Crater 25: SE 390; Benwood vy. 
Public Serv. Commn., 75 W. Va. 127, 
83 SE 295. 

8. Home Tel., etc. Co 
Angeles, 211 U. s. 265, 29 Sct. 50, Lee 
L. ed. 176. 


498 [43 C.J.] 


tion: to contract for the service of a municipal publie 
utility and to fix the rates for a definite period, a 
contract made in pursuance of such authority cannot 
be set aside by the state.* If no.specific authority 
has been conferred on the municipal corporation to 
enter into the contract, the right of the. state to 
interfere whenever it sees fit is not abrogated.> The 
contract remains valid until such time as the state 
sees fit to exercise its paramount authority,® and no 
longer.’ To this extent, and to this extent only, 
is the contract a valid subsisting obligation.’ If 
the state has created a public service commission 
authorizing it to fix public utility rates, a contract 
entered into by the municipal corporation is binding 
until the commission acts.® 
: The power to prohibit the use of streets by public 
service corporations alone is insufficient to confer 
upon municipalities express power to regulate rates 
by inviolable contracts.'° 
Ratification by legislature. If the municipal cor- 
poration had no specific power to enter into the con- 
tract, the legislature by ratifying the ‘contract may 
make it as binding as if express authority had ex- 
isted at the time of entering into it. A statute, 
ratifying the contract, although not actually enacted 
. until both parties had acted upon the contract, has 
the same force and effect as if it had been passed 
contemporaneously with the ordinance, by-law, or 
resolution of the municipal governing body whereby 
the municipality entered into the contract.1!% 


[§ 560] (c) Proceedings To Fix and Establish 
‘ 
.4 . Knoxville Gas Co. v. Knoxville, 11%. 
261 Fed. 283; Omaha. Gas Co. v. 
Omaha, 249 Fed. 350; State v. Bil- 
Hace Gas Co., 55 Mont. 102, 173 P 


12. 
1046; 


MUNICIPAL CORPORATIONS 


Sumter Gas, etc., Co. v. Sum- 
ter, 283 Fed. 931. 

Spring Valley Water-Works v. 
San Francisco, 82 Cal. 286, 22 P 910, 
16 AmSR 116, 


i OA ER REISE Une ao) 
. ' ‘ t 
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Rates. The proceedings of a municipal board or 
council, in fixing public utility rates, must conforra 
to the directions of the statute which invests them 
with authority in that behalf,!? although it is not 
a fatal objection that an ordinance was passed later 
in the year than the statute directs.‘* In the ab- 
sence of a statute requiring it, no formal notice need 
be given of the proceedings intended to be taken by 
the board or council;?4 but the utility concerned 
must be given a full and fair opportunity to be 
heard in relation to the proposed schedule of rates ;*° 
and it is the duty of the board or council to investi- 
gate thoroughly the question of the fairness and rea- 
sonableness of the proposed rates, and obtain all 
necessary and available information, and act ac- 
cordingly.1® It has been held that the primary duty 
of causing the rate to be fixed in the manner pre- 
seribed by law rests with the utility,17 and that it 
cannot refuse to supply a customer on the ground 
that no rate has been fixed in such manner.*® 

Definiteness and certainty. A municipal ordi- 
nance or regulation establishing the charges to be 
made must fix the rates with certainty and definite- 
ness./9 

[§ 561] (d) Enforcement of Regulations.2° A 
contract between a municipal corporation and a 
public utility company relative to the rate to be 
charged may be enforced either by the municipal 
corporation itself,?+ for the benefit of its inhabi- 
tants,?? or by private consumers,”® although the mu- 
nicipal corporation is the real party to the agree- 


rates.—A municipal corporation has 
an interest in maintaining a rate 
arbitration provision in a franchise 
to a public utility company in be- 


6 LRA 756;)| half of its inhabitants, and an action 


5. U. S—Sumter Gas, etc., Co. v. 
Sumter, 283 Fed. 931. 

Ala.—Alabama Water Co. v. At- 
talla, 211 Ala. 301, 100 S 490. 

Kan.—Emporia v. Emporia Tel. Co., 
88 Kan. 443, 129 P 187; State v. 
Wyandotte County Gas Co., 88 Kan. 
165, 127 P 639. : 

Nebr.—Marquis v. Polk County Tel. 
Co., 100 Nebr. 140, 158 NW 927. 

Utah.—St. George v. Public Utili- 
ties Comimn., 62 Utah 453, 220 P 720; 
Utah Hotel Co. vy. Public Utilities 
Commn!, 59 Utah 389, 204 P 511. 

Va.—Richmond v. Chesapeake, etc., 
Tel. Co., 127 Va, 612, 105 SE 127. 

W. Va.—Benwood v. Public Serv. 
Commn., 75 W. Va. 127, 838 SE 295. 

Wis.—Manitowoc Vv. Manitowoc, 
etc., Tract. Co., 145 Wis. 13, 129 NW 
925, 140 AmSR 1056. 

[a] The power to “contract and 
be contracted with,” granted to a 
municipal corporation, does not dele- 
gate beyond the state’s control the 
power to fix public. service rates. 
Benwood vy. Public Serv. Commn., 75 
W. Va. 127, 83 SE 295. 

6. -U. S.—Sumter Gas, ete, Co. v. 
Sumter, 283 Fed. 931. 

S. C.—Charleston Cons, R., ete., Co. 
LEC mehr 925 SH iGo LZ ip iS Ee 


Tex.—Fink vy, Clarendon, (Civ. A.) 
282 SW 912. 

W. Va.—Benwood v. Public Serv. 
Commn,., 75 W. Va. 127, 83 SE 295. 

Wis.—Manitowoc  v. Manitowoc, 
etc., Tract. Co., 145 Wis. 13, 129 NW 
925, 140 AmSR 1056. 


7. Manitowoc v. Manitowoc, etc., 
Tract. Co., supra. 
.8. Manitowoc v. Manitowoc, etc., 


Tract. Co., supra. a 

9.. Charleston Cons. R., ete., Co. v. 
Seman SAM SoC. 11247. woes 
390. : 

10. Richmond v. Chesapeake, etce., 
Tel; Co., 127 Va. 612, 105 SH 127. 

11. Sumter Gas, etc., Co. v. Sum- 
ter, 283 Fed. 931. 


Rieker v. Lancaster, 7 Pa. Super. 149; 


State v. Gosnell, 116 Wis. 606, 93 
NW 542,61 LRA 33. 

13. Fitch v. San Francisco, 122 
Cali285;\ Seer S0F 

14. San Diego Land, etc., Co. v. 
National City, 174 VU.’ S.°739;, 19 SCt 
804, 48 L. ed. 1154; Spring Valley 
Water-Works v. San Francisco, 82 
Cal. 286, 22 P 910, 1046, 16 AmSR 


116, 6 LRA 756. 
15.; San. Diego Land, etce.,)) Co:. Vv: 


National City, 174 U. S...739, 19 SCt 
804, 43 L. ed. 1154; San Diego Water 
Co. v.San ‘Diego, 118 (Cal) 556,) 50=P 
633, 62 AmSR 261, 38 LRA 460. 

16. Spring Valley Water-Works v. 
San Francisco, 82 Cal. 286, 22 P 910, 
1046, 16 AmSR 116, 6 LRA 756; Chi- 
cago v. Rogers Park Water Co., 214 
Ill. 212, 73 NE.375; Danvers v..Com., 
184 Mass. 502, 69 NE 320. 

17. Bothwell v. Consumers’ Co., 
13 Ida, 568, 92 P 538, 24 LRANS 485. 


18. Bothwell v. Consumers’ Co., 
supra. 
19. San Francisco Pioneer Woolen 


Factory v. Brickwedel, 60 Cal. 166. 

Definitenesis and certainty of regu- 
lations generally see supra § 254. 

20. Enforcement of regulations 
generally see infra § 602. 

21. Muncie Natural Gas Co. v. 
Muncie, 160 Ind. 97, 66 NE 436, 60 
LRA 822. 

22. Muncie Natural Gas Co. v. 
Muncie, supra; Freeport v. Nassau, 
etc., Lighting Co., 111 Misc. 671, 181 
NYS 8380; Mt. Morris vy. Pavilion Nat- 
ural Gas Co., 188 NYS 792. 

{a] Damage to municipal corpora- 
tion unnecessary.—It is not neces- 
sary for a municipal corporation to 
show that it has itself sustained 
damage, when it sues for the benefit 
of its inhabitants, but it is enough 
to show that the act complained of 
tends to injure the public. Muncie 
Natural Gas Co. v. Muncie, 160 Ind, 
97,66 NE 436, 60 LRA 822. 

[b] Provision for arbitrating 


to enjoin any threatened breach of 
the contract as to resident consum- 
ers will lie on the ground of avoiding 
multiplicity of suits. Red Wing v. 
Wisconsin-Minnesota Light, etc, Cox 
139 Minn, 240, 166 NW 175. — 

23. Henderson y. Shreveport Gas, 
ete; Co.) 11134 ha, '89)) 6365S) 6116; p58 
LRANS 448; International R. Co. v. 
Rann, 224 N. Y-, 83; 120 NE 153; 
Farnsworth v. Boro Oil, ete., Co., 216 
N.Y. 40, 109 NE 860; Freeport v. 
Nassau, etc., Lighting Co., 111 Misc. 
671, 181 NYS 830; Wackenhut vy. Em- 
pire; Gas, ete); Co., 166; "NYS 5:29; 
Adams v. Union R. Co., 21 R. I. 134, 
42 A 515, 44 LRA 273. 

[a] “The nature, from a legal 
standpoint, of such an agreement is 
well stated in Adams vy. Union R. Co., 
21 R. I, 134, 42: A 515, 44 LRA 278. 
A town had made an agreement with 
the defendant railroad company for 
a five-cent rate of fare. The ques- 
tion was whether plaintiff, a-passen- 
ger, could claim the benefit of the 
contract. The court said: ‘The con- 
tract in question was made for the 
benefit of passengers using the de- 
fendant’s cars. The town can hardly 
show damages for its breach and 
therefore, if the people for whose 
benefit it was made cannot recover 
for its breach, no one can. True 
the town might take steps to avoid 
the contract and stop the road for 
failure to perform conditions; but, in 
so doing, it would cut off the privi- 
lege of the many to redress the 
wrong of one. This would neither 
be a reasonable nor an adequate 
remedy. It must have been intended 
to be a contract for the benefit of 
the public, made through their corpo- 
rate representative, upon which pas- 
sengers could rely, and for breach of 
which they could seek redress; other- 
wise, it is a contract of little obliga- 
tion and force.’”’ International R. 
nee vi Rann, 224 N. Y. 838, 88, 120 NE 
153. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cisions of the highest courts of appeal of several 
of the states upheld the validity of regulations 
segregating races, whereby separate residential sec- 
tions were provided for particular races.*+ 
held that the power arose by implication under the 


ment.?°% _ If the rate regulation 


contractual nature, it cannot be enforceable by crim- 
inal penalties ;** but if the regulation does not arise 


out of contract but by force of 


power, its violation may be made punishable by fine 


or penalty. 


[§ 562] 108. Quarantine.*° While a municipal cor- 
poration has been held to have no power to establish 
quarantine unless such power is expressly granted 
or is implied as an incident to a power granted or 
_ is essential to the declared objects and purposes of 
the corporation,?’? as a general rule it is competent 
for a municipal corporation to establish quarantine 
regulations,** and to exclude, remove, or detain per- 
sons affected with, or who have been exposed to, 
contagious or infectious diseases,?? it being con- 
sidered a proper exercise of the police power.°° 


[§ 563] 107. Race Segregation. 


23144. International R. Co. v. Rann, 
224 N. Y. 83, 120 NE 153. 

24. Bluefield Water Works, ete., 
Co. v. Bluefield,:69 W. Va. 1, 70 SE 
772, 33 LRANS 759. 

25. Coal Dist. Power Co. v. Boone- 
ville, 169 Ark. 1065, 278 SW 353; 
Tipton v. Tipton Light, etc., Co., 176 
Iowa 224, 157 NW 844. 

[a] “A distinction must be kept 
in mind between the power to regu- 
late rates and the power to contract 
as to rates.. The regulation of rates 
for public service belongs to the po- 
lice power of the state, and, when 
delegated to the city, it belongs to 
the police power of the city. The 
power to regulate has been delegated 
by express terms, and, under this po- 
lice power, the city has a right to 
punish one who violates an ordinance 
fixing and regulating the charge to 
be made for public services ren- 
dered.”’ Tipton v. Tipton Light, etc., 
oor 176 Iowa 224, 239, 157 NW 
84 


a Establishment of hospitals see 
supra § 482. 

Quarantine regulations generally 
see Health §§ 41-51. 

27. New Decatur v, Berry, 90 Ala. 
432, 7S 838, 24 AmSR 827. 

28. Train v. Boston Disinfecting 
Co., 144 Mass..523, 11 NE 929, 59 
AmR 113; Crayton, v. Larabee, 220 
N. Y. 4938, 116 NE 355, LRA1918E 
432. 

29. Frazer v. Chicago, 186 Ill. 480, 
57 NE 1055, 78 AmSR 296, 51 LRA 
306; Chicago v. Peck, 98 Ill. A. 434 
[aff 196 Ill. 260, 683 NE 711]; Ander- 
son vy. O’Conner, 98 Ind. 168; Har- 
rison v. Baltimore, 1 Gill (Md.) 264; 
Crayton v. Larabee, 220 N. Y. 498, 
116 NE 355, LRA1918E 432. 

[a] Ordinance requiring boats 
coming from any place infected with 
malignant or contagious disease to 
anchor in the middie of the stream 
and stay there until inspected by 
the municipal health officer is a valid 


exercise of police power. Dubois v. 
Augusta, Dudl. (Ga.) 30. 
30. Crayton v. Larabee, 220 N. Y. 


493, 116 NE 355, LRA1918E 432; and 
cases supra note 29. 

831. State v. Gurry, 121 Md. 534, 
88 A 546, 47 LRANS 1087, AnnCas 
1915B 957; Hopkins v. Richmond, GL 


Va. 692, 36, SH. 139, AnnCas1917D 
1114. 
[a] Reason for rule.—‘No intel- 


ligent observer in communities where 
there are many colored people can 
fail to notice that there are some- 
times exhibitions of feelings between 
members of the two races which are 
likely to, and occasionally do, re- 
sult in outbreaks of violence- and 
disorder. It is not for, us to say 


MUNICIPAL CORPORATIONS 


is merely of a 


delegated police 


tions.?8 
could not 
rights.°°. 


The earliest de- 
case.4t 


They 


what this is attributable to, but the! thority conferred . . 


fact remains—however much it is to 
-be regretted—and if a segregation of 
the races to such extent as may be 
permissible under the Constitution 
and laws of the land will have a 
tendency not only to avoid disorder 
and violence, but to make a better 
feeling between the races, every one 
having the interests of the colored 
people as well as of the white 
people at heart ought to encourage 
rather than oppose. it.” State v. 
Gurry, 121 Md. 534, 546, 88 A 546, 47 
LRANS 1087, AnnCas1915B 957. 

32. Hopkins y. Richmond, 117 Va. 
692, 86 SE 139, AnnCas1917D 1114, 

33. Hopkins v. Richmond; supra, 

34. State v. Gurry, 121 Md. 534, 
88 A 546, 47 LRANS 1087, AnnCas 
19IS BY 95% 

35. Hopkins v. Richmond, 117 Va. 
692, 86 SE 139, AnnCasi917D 1114, 

36.. Hopkins vy. Richmond, supra. 

[a] Discussion of rule.—'‘‘The 
avowed object of the ordinance is 
to preserve peace, prevent conflict 
and ill feeling between the two races 
and thereby promote the welfare of 
Baltimore. The means employed are 
that blocks which were occupied by 
eolored people exclusively should 
continue to be occupied by them ex- 
eclusively, and that blocks occupied 
exclusively by white people should 
so continue to be occupied by them. 
The ordinance does not legislate on 
what were ‘mixed blocks’—those oc- 
cupied by.members of the two races 
—at the time it was passed, and 
whatever other objections may be 
urged against it, it cannot be truly 
said that there is any discrimina- 
tion in the ordinance against the 
colored race. Indeed in its practical 
operation it would be more burden- 
some on white people than on colored 
people, for it is well known that 
white people own the great bulk of 
property’ in Baltimore. City, and 
hence where the property of one 
colored person would be affected by 
such an ordinance those of many 
more white people would be. What 
is denied one class is denied the 
other, what is allowed one class is 
allowed the other. There is there- 
fore no such discrimination as is 
prohibited by the Constitution or 
statutes securing civil rights, and it 
is not neeessary to discuss that ques- 
tion further.” State v. Gurry, 121 
Md. 534, 546, 88 A 546, 47 LRANS 
1087, AnnCas1915B 957. 

37. Hopkins v. Richmond, 117 Va. 
oer 86 SE 139, AnnCas1917D 1114. 

State v. Darnell, 166 N. C. 

300° ‘81 SE 338, 51 LRANS 332. 

[al Reason, for, and discussion of, 
rule.—‘‘We do not think that the au- 
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incidental powers of municipal corporations ;*? also 
under a general grant of power;** and they re- 
garded such ordinances as a proper exercise of the 
police power of the corporation.*+ 
of such ordinances was upheld as against the ob- 
jections that they deprived the citizen of due proc- 
ess of law,°° that they were discriminatory,®® and 
that they denied the equal protection of the law.%? 
But even some of the early decisions held that the 
power conferred upon a municipal corporation to 
enact ordinances for the general welfare of the com- 
munity did not authorize such segregating regula- 
And they also held that such regulations 
interfere 
When the question first arose in the su- 
preme court of the United States,*° several munici- 
pal corporations, from the states wherein the ordi- 
nances under consideration were upheld, were per- 
mitted through amici curi@ to file briefs in the 
That court settled the question and held 
that segregation ordinances or regulations whereby 
separate residential sections are provided for par- 
ticular races are not within the police power of 


The validity 


unreasonably with vested 


. to enact ordi- 
nances for the ‘general welfare of 
the city’ can justly be construed as 
intended by the Legislature to au- 
thorize an ordinance of this kind 
which establishes a public policy 
which has hitherto been unknown in 
the legislation of our State. To do 
so would give to the words ‘general 
welfare’ an extended and wholly un- 
restricted scope, which we do not 
think the Legislature could have con- 
templated in using those words. If 
the board of aldermen is thereby 


‘| authorized to make this restriction, 


a bare majority of the board could, 
if they may ‘deem it wise and 
proper,’ require Republicans to live 
on certain streets and Democrats on 
others; or that Protestants shall re- 
side only in certain parts of the 
town and Catholics in another; or 
that Germans or people of German 
descent should reside only where 
they are in majority, and that Irish 
and those of Irish descent should 
dwell only in certain localities, des- 
igiuated for them by the arbitrary 
judgment and permission of a ma- 
jority of the aldermen. They could 
apply the restriction as well to busi- 
ness occupations as to residences, 
and could also prescribe the locali- 
ties allotted to each class of people 
without reference to whether the 
majority already therein is of the 
prescribed race, nationality, or politi- 
cal or religious faith. ... In Ireland 
there were years ago limits ‘pre- 
scribed beyond which the native Irish 
or Celtic population could not reside. 
This was called the ‘Irish Pale,’ and 
one of the results was continued 
disorder and unrest in that unhappy 
island, which had as one of its conse- 
quences that more than half its:popu- 
lation came to this country.) “That 
policy has since been reversed... But 
in Russia, to this day, there are cer- 
tain districts to which the Jews are 
restricted, with the result that vast 
numbers of them are emigrating to 
this country. We can hardly believe 
that the Legislature by the ordinary 
words in a charter authorizing the 
aldermen to ‘provide for the public 
welfare’ intended to initiate so revo- 
lutionary. a publie policy.” State v. 
Darnell, BL66 NE IC2F930,092 302516803, Sk 
SE 338, 51 LRANS 332. 

39. State v. Gurry; 121 Md. 534, 
88 A 546, 47 LRANS 1087, AnnCas 
1915B 957; State v. Darnell, 166 N. C. 
300, 81 SH 338, 51 LRANS 332; Hop- 
kins v. Richmond, 11-ToOWa, .B92} "86 SE 
139; AnnCas1917D 1114. 

40. See Buchanan v. Warley, 245 
U. S. 60, 38 SCt16, 62: Li. ,ed!) 1:49; 

41. See Irvine v. Clifton Forge, 
124 Va. 781, 97 SH 310. _ 
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municipal corporations,*? and that such ordinances 
or regulations were unconstitutional in violation 
of the Fourteenth Amendment of the federal con- 
Under the rule that, where a question 
is federal in its nature, the decisions of the su- 
preme court of the United States are absolutely 
binding upon the various state courts and must be 
followed, regardless of the views of the latter courts, 
decisions are inconsistent 
with prior decisions of the state courts,** the rule 
established by the supreme court of the United 
States is followed by the state courts.*® 

[§ 564] 108. Railroads.*¢ The operation of a rail- 
road within its municipal boundaries may be a 
proper subject of regulation by a municipal corpo- 
While the power to enact certain regula- 
tions in regard to railroads has been referred to as 
an inherent power,*® following the general rule*® the 


stitution.4® 


and even though such 


ration.*? 


42. Buchanan v. Warley, 245 U.S. 
60, 38 SCt 16, 62 L. ed. 149 [rev 165 
Ky. 559, 177 SW 472, AnnCas1917B 
149]. 

43. Buchanan v. Warley, supra. 

44. See Courts § 318. 

45. Jackson v. State, 132 Md. 311, 
103 A 910; Irvine v. Clifton Forge, 
124 Va. 781, 97 SE 310 [overr Hop- 
kins v. Richmond, 117 Va. 692, 86 SE 
139; AnnCasi917D 1114]. 

46. Grant of rights to use of 
streets see infra XVIII in 44 C. J. 

Regulations as to street railways 
see infra § 579. 

Regulation of businesses generally 
see supra § 407. 

47. U. S.—Texas, ete, R. Co. V. 
Nelson, 50 Fed. 814, 1 CCA 688 (writ 
of error dism 149 U. S. 788, 13 SCt 
1053, 78ol,, ed. 9538s 

Colo.—Denver, etc., R. Co. v. Ryan, 
17. Colo: 98, 28 P 79: 

Fla.—Seaboard Air Line R. Co. v. 
Smith, 53 Fla. 375, 43 S 235. 

Ga.—Western, etc., R. Co. v. Young, 
81 Ga. 397, 7 SE 912, 12 AmSR 320. 

Ill.—Chieago v. Pittsburgh, etc., R. 
Co., 244 Ill. 220, 91 NE 422, 185 AmSR 
816; Hecker v. Illinois Cent. R. Co., 
231 111. 574, 83 NE 456; Chicago, etc., 
R. Co. v. Averill, 224 Ill. 516, 79 NE 
654; Altamont v. Baltimore, etc., R. 
Co., 184 Ill. 47, 56 NE 340; East St. 
Louis Connecting R. Co. v. Reames, 
173 Ill. 582, 51 NE 68; Illinois Cent. 
R. Co. v. Gilbert, 157 Ill. 354, 41 NE 
724; Illinois Cent. R. Co. v. White- 
aker, 122 Ill. A. 333; aeRO etek: 
Co. v. Thorson, 68 Til, A. 288 

Ind. —Pittsburgh, eres 15S COoWive 
Hartford City, 170 Ind. 674, 82 NE 
787, 85 NE 362, 20 LRANS 461; Chi- 
cago, etc., a . v. Crawfordsville, 
164 Ind. 70, 72 NE 1025; Baltimore, 
ete., R. Co. v. Whiting, 161 Ind. 228, 
68 NE 266; Baltimore, etc., R. Co. v. 
Peterson; 156 Ind. 364, 59 NE 1044; 
Whitson v. Franklin, 34 Ind. 392; 
Pittsburgh, ete., R. Co. v. McNeil, 34 
Ind. A. 310, 69 NE 471; Southern R. 
ne v. Jones, 338 Ind. A.'333, 71 NH 

2S. 

Kan.—Erb v. Morasch, 60 Kan. 251, 
56. P 133; 

Ky.—Cincinnati, ete, R. Co. v. 
Com. e126" Ky. 712,. 104 «SW tid, 17 
LRANS 561, 31 KyL 1113. 

La.—State v. Cozzens, 42 La. Ann. 
1069, 8 S 268. 

Minn.—Green v. Hastern R. Co., 52 
Minn. 79, 53 NW 808. 

Mo.—Stotler v. Chicago, ete, R. 
Co., 200 Mo. 107, 98 SW 509; Seibert 
v. Missouri Pac. R. Co., 188 Mo. 657, 
87 SW \995,.70 LRA 72; Graney v. 
St. Louis, ete., R. Co., 38 SW 969; 
Gratiot v. Missouri Pac. R. Co., 116 
Mo. 450, 21 SW 1094, 16 LRA 189. 

N. H.—Concord, ete, R. Co. v. 
Portsmouth, 64 N. H. 219, 9 A 546. 

N. J.—McCullough y. Franklin Tp., 
59, N. J. L. 106, 34 A 1088; State y. 
East Orange Tp., 41 N. J. L. 127. 

N. Y.—Long Island City v. Long 


Island R. Co., 79 N: Y. 561. 


MUNICIPAL CORPORATIONS 


ease.°? 


rights.°9 


Oh.—St. Marys v. Lake HErie, etc., 
R.; -Cog~ 60, Oh; Pu 136, 53 NE 795; 
Cincinnati, ete, R. Co. v. Bowling 
Green, 57 ‘Oh. St. 336, 49 NE 121, 41 
LRA 422; CGineinnati, ete.) Re Con wv. 
Sullivan, 32 Oh. St. 152; Cleveland, 
etc., R. Co. v. St. Bernard, 15 Oh. Cir. 
@ES588; S Oh. Cir Dec. 385;. 

S. C.—Boggero v. Southern R. Co; 
64 S. C. 104, 41 SE 819. 

Tex. —Texarkana, Cte. VR SMCOR Ne 
Frugia, 43 Tex. Civ. A. 48, 95 SW 
568; Gulf, ete, R. Co. v. Melville, 
(Civ. A.) 87 SW 863; Galveston, ete., 
Rei Co. sv. ue vy; 135 (Dex Civiac Aw Lory 
79 SW 879; Missouri, ete., R. Co. v. 
Owens, (Civ. A.) 75 SW 579; Houston, 
ete, RCo. vi. Powell, 1) (Cive As) 7 ai 
SW 695; Missouri, ete., R. Co. v. Mc- 
Glamory, (Civ. A.) 34 SW 359; Texas, 
ete, Ré-Co. ve Nelson? 9 Tex: Cive tAG 
156, 29 SW 78. 
> N. S.—Liverpool v. Liverpool, etce., 
RiiCoz, Ltda 35SNe S./ 233: 

Particular regulations 
roads [38 Cyc 648 et seq]. 

Rate regulations see Carriers §§ 
624-692. 

48. Seibert v. Missouri Pac. R. Co., 
188 Mo. 657, 87 SW_995, 70 LRA 72. 

49. See supra § 187. 

50. Ind.—Pittsburgh, ete., R. Co. 
v. Crown Point, 146 Ind. 421, 45 NE 
587, 35 LRA 684, 

Minn.—Red Wing v. Chicago, etce., 
R. Co.; 72 Minn. 240}-75 NW 223,721 
AmSR 482 [dist Green vy. Eastern R. 
Co., 52 Minn. 79, 53 NW 808]. 

N. J.—West Jersey, ete., R. Co. v. 
Bridgeton, 64 N. J. L. 189, 44 A 848. 

Oh.—Ravenna y.-Pennsylvania Co., 
45 Oh. St. 118, 12 NE 445. 

Pa.—In re Pennsylvania R. Co., 
213 Pa. 373, 62 A 986, 3 LRANS 140, 
5 AnnCas 299 [rev 27 Pa. Super. 1131: 
Hazleton v. Lehigh Valley R. Co., 11 
Pa. Dist. 644 1 

51. Ill.— Chicago v. Pittsburg, 
etc., “Ri Co. 244) 111, 220, 91° NH 422) 
135 AmSR 316; Chicago, etc., R. Co. v. 
Averill, 224 Ill. 516, 79 NE 654 [aff 
127 Ill. A. .275]; Chicago, etc., R. ‘Co: 
v. Carlinville, 200 Ill. 314, 65 NE 730, 
93 AmSR 190, 60 LRA 391; Toledo, 
éte:, Ri Co. vi Jacksonville; ¢7 1k. 37; 
16 AmR 611. 

Ind.—Southern Indiana R. Co. v. 
Bedford, 165 Ind. 272, 75 NE 268, 6 
AnnCas 509; Cleveland, ete., R. Co. v. 
Connersville, 147 Ind. 277, 46 NE 579, 
62 AmSR 418,°37 LRA 175; Pitts- 
burgh, etc. R. Co. v. Crown Point, 
146 Ind. 421, 45 NE 587, 35 LRA 684; 
Shelbyville v. Cleveland, CLO Cow 


see Rail- 


146 Ind. 66, 44 NE 929° Whitson v. 
Franklin, 34 Ind. 392. 
Iowa.—Burg y. Chicago, ete, R. 


Co., 90 Iowa 106, 57 NW 680, 48 AmSR 
419; Meyers v. Chicago. ete. 

57 Towa 555, 10 NW 896, ost yea 
50. 

Minn.—Evison vy. Chicago, etc., R. 
mea 45 Minn. 370, 48 NW 6, 11 LRA 
434. 

aks 


Mo.—Gratiot v. Missouri Pac. 
Co., 116 Mo. 450,,21 SW 1094, 16 LRA 


diseriminatory.°" 
but it may be enforced if sufficiently definite and 
certain in its terms’ to inform the railroad com- 
pany what it is required to do.*? 
that in the operation of its road and in the run-' 
ning of its cars the judgment of the board of direec- 
tors of a railroad company, in the absence of statu- 
tory provisions, is supreme and exclusive,°° and 
that a municipal corporation has no power to inter- 
fere therewith.** 
held to be authorized to prohibit the selling of un- 
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power must be expressly granted or arise by neces- 
sary implication. Bo 
able,®! at least in its application to the particular 
The power must be exercised within its 
scope,”* without conflicting with statutory provi- 
sions,°* and without unreasonably invading private 
The regulation must not be arbitrary®® or 


The regulation must be reason- 


It must be certain and definite,°* 


It has been held . 


A municipal corporation has been 


189; Plattsburg v. Hagenbush, 98 Mo. 
A, soos: 73_SW (725. 

N. J.—New Yorkiv ete., RK. Coty. 
Bloomfield Tp., 59 N. J2-Li. 109, 35, Ai 
oes McCullough v. Franklin Tp., 59 
N. J. L. 106, 34 A 1088. 

Pa.—Com. v. Philadelphia, etc., R. 
Co., 23 Pa. Super. 205. 

Tex.—Houston, etc., R. Co. v. Dill- 
ard, (Civ. A.) 94 SW 426; St. Louis 
Southwestern R. Co. v. Bolton, 36 
Tex. 'Civ. A. 87, 82 SW 223, 

Reasonableness of regulations gen-' 
erally see supra § 229. f 

52. I11—Toledo, ete, R. Co. Ve; 
Jacksonville, 67 Ill. 37, 16 AmR 611. 


Iowa.—Burg v. Chicago, etc., R.' 
Co., 90 Iowa 106, 57 NW 680, 48 
AmSR 419. 

Minn.—Evison v. Chicago, etc., R.' 


reve 45 Minn. 370, 48 NW 6, 11 LRA 


Mo.—Plattsburg v. Hagenbush, 98 
Mo. A. 669, 73 SW 725. 

N. J.—McCullough v. Franklin Tp., 
59 N. J. L. 106, 34 A 1088. 

53. Pittsburg, ete. + Rar "Eo 
Crown Point, 146 Ind. 421, 45 NE 587, 
35 LRA 684; West Jersey, ete., Re 
Co. v. Bridgeton, 64 N. J. L. 189, 44 A 
848; Long Island City v. Long Island 
Re Co., 79 N. Y. 561; State v. Heubach, 
11 .Oh. Dec. (Reprint) 679, 28 CincL 
Bud 299: 

Scope of powers generally 
supra § 185. 

54. Duggan v. Peoria, oe RR: Co., 
42 Ill. A. 536; Chicago, ete., Co. 
Dougherty, 12 S11: AL 181: a tae 
City RsiGorev: Pleasantville, 99 UNee de 
L. 328, 124 A 357; Horn vy, Chicago, 
etc., R. Cowe3s'8 Wis. 463. 


see 


55. Chicago v. Pittsburg, ete., R. 
Co. 244 Tle 220) 91° NEY 429, 5 135 
AmSR 316. 

56. Chicago v. Pittsburg, etc., R. 
Co., supra. r 

57. Chicago v. Pittsburg, etc. R. 
Co., supra; Lake View v. Tate, 130 
Ill. 247, 22 NE’ 791, 6 LRA’ 268 [aff 


SOUS PAR 145]: 

58. Shelbyville v. Cleveland, etce., 
R. Co., 146 Ind. 66, 44 NE 929; Lake 
Brie, ete., R. Co. v. St. Mary’s, 14 Oh, 
Cir. Ct. 202, 7 Oh. Cir. Dec. 661. 

59. Pittsburg, etes UR, Ani@os van: 
Hartford City, 170 Ind. 674, 82 NE 
787, 85 NE 362, 20 LRANS 461; Chi- 
cago, etc., R. Co. Vv. Crawfordsville, 
164 Ind. 70, 72 NE 1025; St. Marys v. 
Lake Erie, etc., R. Co., 60 Oh. St. 136: 
53 NE 795; Cincinnati, ete, RinCor 
Bowling Green, 57 Oh. St. 336, 49 NE 
121, 41 LRA 422. 

60. In re Pennsylvania R. Co., 213 
Pa. 373, 62 A 986, 3 LRANS 140, 5 
AnnCas 299. 


61. In re Pennsylvania R. Co., 
supra. 
[a] Discussion of rule.—‘‘The 


question raised on this appeal is as 
to the power of the borough ... to 
pass an ordinance ... requiring The 
Pennsy!vania Railroad to erect and 
maintain and operate safety gates. 
... A penalty is provided for failure 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 564-571] 


used vailroad tickets unless authorized by the rail- 
road issuing them.°? 

Right to construct and operate.®* The right to 
construct, maintain, and operate a railroad may, in 
the absence of constitutional restriction,“ be con- 
ferred upon a municipal corporation.®®> The corpo- 
ration in doing so.is not engaged in the exercise of a 
purely governmental function®® but in the exercise 
of its proprietary or private functions.** 

[§ 565] 109. Restaurants.** The maintenance of 
restaurants may be a proper subject .of municipal 
regulation.®® The opening and closing hours of res- 
taurants may be subject to municipal regulation.”° 
The power to regulate restaurants does not confer 
the power to prohibit.™ 

[§ 566] 110. Rewards.*? It is generally held that 
municipal corporations, unless authorized by stat- 
ute, are not empowered to offer rewards for the 
arrest or conviction of offenders against the crimi- 
nal law of the state,7* and that the power to provide 
for the general welfare does not confer such power.'* 
By virtue of express grant or by necessary impli- 
cation from power expressly granted such corpora- 
tions may have the power to offer such rewards.7® 
When authorized to offer rewards the power may, 
and must, be exercised within its scope. It has 
been held that a municipal corporation’ may offer 
a reward for the arrest and conviction of a person 
for arson as a means of protection against fire,”? and 
such power has been held authorized under the wel- 


fare clause.7* The offer of a reward, when made by 
to comply with the requirement... Cye 39]. 
In the operation of its road and 
the running of its cars the judgment 
of the board of directors of a railroad 
company, in the absence of statutory 


St. 22. 
65. 


MUNICIPAL CORPORATIONS 


in 64. Taylor v. Rose County, 23 Oh. 


Sun Printing, 
New York, 152 N. Y. 257, 46 NE 499, 


[43-63] 431 


a municipal corporation empowered to make such an 
offer, must be made by the proper municipal authori- 
ties.”° 

[§ 567] 111. Rock and. Stone Quarries.*° It has 
been held that, under the power to define what shall 
constitute a nuisance and to prevent, abate, and re- 
move it, the municipal corporation may declare the 
operating of a rock crushing machine in any block 
where there are a designated number of dwellings 
to be a nuisance.*t An ordinance prohibiting the 
maintenance or operation of any rock or stone quar- 
ries within a prescribed portion of the municipal 
boundaries has been held to be a proper exercise of 
the police power.®? An ordinance giving the munici- 
pal council power to control the location and opera- 
tion of stone quarries within the municipal bound- 
aries does not include wash sand and gravel plants.*? 

[§ 568] 112. Schools. Matters relating to munici- 
pal school departments are to be treated herein- 
after.84 Matters relating to schools and school dis- 
tricts generally are discussed elsewhere in this 
work.®® : 

[§ 569] 113. Searches and Seizures.°° A munici- 
pal corporation in the absence of express authority 
may not authorize the search for, and seizure of, 
property kept for unlawful use.7 

[§ 570] 114. Sewers. Matters relating to the 
power of municipal corporations over sewers, 
whether public®® or private,°® are treated herein- 
after. 


[§ 571] 115. Smoke and Offensive, Obnoxious 


74 Barrett v. Atlanta, 145 Ga. 678, 
89 SE 781. 
75. Carnes v. Red River Parish 


Associ wv: } PolicesSury,7110 Wat 1011, 3595S 267 
Crawshaw v. Roxbury, 7 Gray (Mass.) 


374; Freeman vy. 5 Metc. 


etc., 


provision, is supreme and exclusive. 
The public safety imperatively re- 
quires that there be no division of 
this great responsibility with others 
—not even with municipalities— ... 
for division of it would be the shift- 
ing of it in every case of accountabil- 
ity for failure to properly operate the 
road or run the cars. But, while this 
is true, corresponding duties of the 
highest order are imposed exclusively 
upon those having the control and 
management of railroads. One of 
these is to adopt and use suitable and 
adequate means to give notice of ap- 
proaching trains. ... What particu- 
lar means, however, shall be em- 
ployed to protect the public... is 
left to the company operating the 
road, the law merely demanding and 
requiring reasonable care. ... What 
is attempted by the appellee in the 
present case? Having no voice in the 
operation of the appellant’s road, it 
undertakes to do what the common 
law itself does not do. It assumes to 
declare how the railroad shall per- 
form a public duty ...and would 
substitute its judgment for that of 
the board of directors as to what 
kind of protection shall be afforded 
... but with no corresponding re- 
sponsibility resting on it.... If it 


has power to require the appellant to 


ect safety gates, it has the power] 
ee hy Flowa 193, 2-NW 1105, 35 AmR 266; 


‘Hawk v. Marion County, 48 Iowa 472. 


to require the adoption, from time t 
time, of such other means as in its 
judgment ought to be adopted by the 
company for the protection of the 
public. ... The power for which it 
contends would be practically unlim- 
jted. ... The power which it would 
exercise may be a desirable one, but 
courts cannot recognize it unless it 
exists.” In re Pennsylvania R. Co., 
OS) Paw sists, sil5G2 wtAl, 986)) 93 
LRANS 140, 5 AnnCas 299 [quot Ma- 
honing, ete, R, ete, Co. v. New 
Castle, 233 Pa. 413, 82 A 501, ~503, 
AnnCas1913B 658]. 

62. Ex p. Hughes, 50 Tex. Cr. 614, 
100 SW 160. [33 


, 63. Generally see Railroads 


37 LRA 788; Walker v. Cincinnati, 21 
Oh. St. 14, 8 AmR 24. 

66. Cincinnati Southern R. Co. v. 
Roth, 13 OhNPNS 633. 

67. Cincinnati Southern R. Co. v. 
Roth, supra. 

68. Regulation of businesses gen- 
erally see supra § 407. 

Regulation of innkeepers 
erally see Innkeepers §§ 19, 26. 

69. Re King Lee, 20 OntWN 47 
[app dism 20 OntWN 191]. 

70. State v. Freeman, 38 N. H. 
426; Re’ Karry, 21 Ont. L. 566, 1 Ont 
WN 10538, 16 OntWR 686 [dism app 
20 Ont. L. 178]; In re Campbell, 14 
Ont. L. 184, 9 OntWR 345 [dism app 
9 OntWR 115]. 

Opening and closing hours of busi- 
nesses generally see supra § 409. 

71. Chicago v. Drake Hotel Co., 
274 Ill. 408, LRA1917A 1170. 


gen- 


72. See generally Rewards [34 Cye 
1728]. 
73. Conn.—Crofut v. Danbury, 65 


Conn. 294, 32 A 365. 

D. C.—Baker vy. Washington, 7 D. 
(ommaley? 
' Pla.—Murphy v. Jacksonville, 18 
| Fla. 318, 43 AMR 323. 

Ga.—Barrett v. Atlanta, 145 Ga. 
678, 89 SE 781. 

Ind.—Grant County v. Bradford, 72 
Ind. 455, 37 AmR 174. 
Iowa.—Hanger.v. Des Moines, 52 


Kan.—Felker v. Elk County, 70 
Kan: 96,:78 Pi167,,3 AnnCas 535. 

Ky.—Patton vy. Stephens, 14 Bush 
324. 

Me.—Gale vy. South Berwick, 51 Me. 
174. 

N. H.—Abel v. Pembroke, 61 N. H. 
35.0. 

Or.—Mountain v. Multnomah Coun- 
ty, 16 Or. 279, 18 P 464. 

Va.—Winchester v. Redmond, 938 
Va. 711; 25 SH 1001, 57 AmSR 822. 

Wis.—Butler v. Milwaukee, 15 Wis. 
493. 

Ont.—Cornwall v. West Missouri 
Tpju25us C265 Piss, 


Boston, 
(Mass.) 56; Peo. v. Holly, 119 Mich. 
637, 78 NW_ 665, 75 AmSR 435, 44 


Coane 677; York v.'Forscht, 23 Pa, 
[al Under a power to regulate 


shops for the sale of liquor, a munici- 
pal corporation may offer rewards for 
the conviction of offenders against 
the provisions of the liquor law. 
Carnes v. Red River Parish Police 
Jurys 120) Tal 2011 s5vS 267% 


pes Mass.—Day v. Otis, 8 Allen 
Mich.—Lovelana v. Detroit, 41 


Mich. 367, 1 NW 952. 
Mo.—Cummings y. Clinton County, 
181 Mo. 162, 79 SW 1127. 
N. H.—Janvrin v. Exeter, 48 N. H. 
83, 2 AMR 185. 


N. Y.—Peo. v. Brower; 111 App. 
Diy. 915, 97 NYS 349. 

Scope of powers generally see 
Supra § 185. 


77... Peo. ve Holly, 0119) Micha 637, 
78 NW 665, 75 AmSR 485, 44 LRA 
67%; Choice yv. Dallas, (Tex: Civ. “Ay) 
210 SW 753. 

78. Peo. v. Holly, 119 Mich. 637, 
78 NW 665, 75 AmSR 485, 44 LRA 
677. 

79. Peo. v. Holly, supra. 

80. Regulation of businesses g'en- 
erally see supra § 407. 

&1. Kansas City v. McAleer, 31 
Mo. A. 433. 

82. In re Kelso,. 147 Cal. 609, 82 
eet 109 AmSR 178, 2 LRANS 

8&3. State v. John Wunder Co., 158 
Minn. 134, 196 NW 961. 

84. See infra § 1568 et seq. 

85. See Schools and School Dis- 
tricts._ [85 Cyc 801]. 

86. See generally Searches and 
Seizures [35 Cyc 1263]. 

Seizure and forfeiture of property 
for enforcement of municipal regula. 
tions See supra § 271. 

87. Bachelors’ Club v. Woodburn, 
60 Or. 331, 119 P_ 339. 

88.- See infra XVII-in 44 Cc. J: 

89. See infra XVII ‘in 44 C. J. 
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Odors.°° A municipal corporation may regulate 
and control the emission of odors which may be in- 
jurious to the health and comfort of others.®t And 
its power to legislate against the noxious and offen- 
sive effects of smoke is generally sustained,®? as 
being a proper subject of its police powers.°* The 
regulation must be reasonable,®** and not arbitrary ;°° 
and must have some rational relation to the pro- 
tection of the health, comfort, safety, or general 


MUNICIPAL CORPORATIONS — is 


that an ordinance ssiabibihice the emission of 
‘‘dense smoke’’ is not invalid for indefiniteness in 
the use of that term.°® While the corporation may, 
declare the emission of noxious and offensive smoke 
to be a nuisance when facts and circumstances make 
it so,°® under the rule that a municipal corporation 
has no power to declare a thing to be a nuisance if 
it is not so in faet,! it is held that the corporation 
has no power to declare the emission of smoke to 


welfare of the municipality.%° 
must be certain and definite.” 


90. 
$5 19 

Smoke nuisance generally see Nui- 
sances [29 Cyc 1188]. 

91. Fischer v. St. Louis, 194 U. S. 
361, 24 SCt 678, 48 L. ed. 1018; State 
v. Woolley, 88 Conn. 715, 92 A 662; 
State v. Rendigs, 98 Oh. St. 251, 120 
NE 836; Brown vy. St. Bernard, 13 Oh. 
Cir-wCtN:: S) 2167532) 'Oh.-Ciri Ctl 78: 

92. U. S.—Glucose Refining Co. v. 
Chicago, 138 Fed. 209. 

Ill— Harmon v. Chicago, 110 [Ill. 
400, 51 AmR 698; Chicago v. Dunham 
Towing, ete, Co., 175 Ill. A. 549; Chi- 
eago v. Dunham Towing, ete., Co., 161 
Ill. A. 307. 

Ind.—Bowers v. Indianapolis, 169 
Ind. 105, 81 NE 1097, 13 AnnCas 1198. 


Nuisances generally see supra 


Minn. ete5s-R: 
Co., 114 Minn. 122, 130 NW 545, 33 
LRANS 494, AnnCas1912B 1030; St. 


Paul v. Robbins, 93 Minn. 138, 100 
NW 1124; St. Paul v. Haugbro, 93 
Minn. 59, 100 NW 470, 106 AmSR 427, 
66 LRA 441. 

N. J.—Atlantie City v. France, 75 
N. J. L. 910, 70 A 168, 18 LRANS 156 
{aff 74 N. J. L. 389, 65 A 894]; Atlan- 
tic City v. France, 74 N. J. L. 389, 65 
A 894 [aff.75 N. J. L. 910, 70 A 163, 
18 LRANS 156]. 

N. Y¥.—Rochester v. Macaulay-Fien 
Milling Co., 199 N. Y. 207, 92 NE 641, 
32 LRANS 554; Peo. v. New. York 
Edison Co., 159 App. Div. 786, 144 
NYS 707; Peo. v. Horton, 41 Misc. 
309, 84 NYS 942; Buffalo v. George 
P. Ray Mfg. Co., 124 NYS 913; New 
York Health Dept. v. Ebling Brewing 
Co., 78 NYS 11. 

Oh.—Cincinnati v. Burkhardt, 10 
Qh., Cir. Ct, N.'S.. 495, 30 Oh..Cir. Ct. 
oe Dickow v. Cincinnati, 23 OhNP 
NS 1. 

[a] Regulations held not violated. 
—(1) Rex v. Grand Trunk R. Co., 37 
Ont. 1.1457, #29 CanCrCas 1385. Rex’ v. 
Canadian. Pac, R..Co., 33;)Ont. Ii. 248; 
8 OntWN 60, 25 DomLR 444, 24 Can 
CrCas 226, 19 CanRCas 311. (2) An 
ordinance prohibiting one from allow- 
ing smoke to escape from any build- 
ing, to the annoyance of any person 
not being therein engaged, is not vio- 
lated where the smoke escaping from 
a building does not annoy the people 
living in the vicinity thereof, and 
where the smoke is such that its 
effect on air and property is imper- 
ceptible. Peo. v. Sturgis, 121 App. 
Div. 407, 106 NYS 61. 

93. Rochester v. Macauley-Fien 
Milling Co., 199 N. Y. 207, 212, 92 NE 
641, 32 LRANS 554; Dickow v. Cin- 
cinnati, 23 OhNPNS 1; and cases 
supra note 92. 

“Ordinances relating to the emis- 
sion of smoke have been enacted in 
nearly every city and village. There 
is a great difference in the smoke, 
dirt, and soot-producing qualities of 
fuel:and iin the furnaces where con- 
sumed and in the manner of stoking 
the fires, and as the careless and un- 
restrained use of some fuels tends to 
produce and discharge into the atmo- 
sphere surrounding the places where 
such fuels are so carelessly used, 
dirt, and soot-laden smoke that is 
disagreeable and injurious, the pro- 
duction and discharge of such smoke 
is a proper subject for reasonable 
police regulation. If an ordinance so 
enacted is reasonable, it should be 
upheld, and if unreasonable, it should 


Also the regulation 
It has been held 


| 


as for instance, 


be declared inoperative and void.” 
Rochester v. Macauley-Fien Milling 
Co., supra. 

94. Mich.—Peo. v. Detroit, etc., 
Ferry Co., 187 Mich. 177, 153 NW 799, 
AnnCas1918B 170. 

Mo.—St. Louis v. Heitzeberg Pack- 
ing, etc., Co., 141 Mo. 875, 42 SW 954, 
64 AmSR 516, 39 LRA 551. 

N. J.—Erie R. Co. v. Jersey City, 
83 N. J. L. 92, 84 A 697 [aff 84 N. J. 
L., 761, 87:A 467]; Jersey City v. 
Abercrombie, (Sup.) 58 A 73. 

Oh.—Cincinnati y. Burkhardt, 10 
SR CirsiCGe IN; SS.) 495) 30 Ona Cir ack 


Pa.—Pittsburg v. W. H. Keech Co., 
21 Pa. Super. 548. 

[a] Railroad’s charter rights.— 
Ordinances forbidding the emission 
of smoke from railroad engines in 
derogation of the charter rights of 
the railroad company have beén held 
invalid as unreasonable, Erie RR. Co. 
v. Jersey City, 83 N. J. L. 92, 84 A 
697 [aff 84 N. J. L. 761, 87 A 467]. 
See Rex v. Canadian Pac. R. Co., 33 
Ont. L. 248, 8 OntWN 60, 25. DomLR 
444,.24 CanCrCas 226, 19 CanRCas 
311 (Dominion railway board has ex- 
clusive - jurisdiction over railway 
companies). 

Reasonableness of regulations gen- 
erally see supra § 229. 

95. Parker v. Fairmont, 72 W. Va. 
688, 79 SE 660, 47 LRANS 11388. 

96. Cincinnati v. Burkhardt, 10 Oh. 
Cir, -Ct. UN. 'S.6496)).302Oh “Cir! Ct. 235.0): 
Cleveland v. Malm, 7 OhS&CP 124, 5 
OhNP 203; Sigler v. Cleveland, 4 Oh 
S&CP 166, 3 OhNF 119; Burkhardt v. 
Cincinnati, 6 OhNPNS 17. 

Object of regulation, generally see 
supra § 8. 

97. Cleveland v. Malm, 7 OhS&CP 
124, 5 OhNP 208; Sigler v. Cleveland, 
4 OhS&CP 166, 3 OhNP 119. 

Certainty of regulation generally 
see supra § 254, 

98. Harmon v. Chicago, 110 Ill. 
400, 51 AmR 698; St. Paul v. Haug- 
bro, 93 Minn. 59, 100 NW 470, 106 
nets 427, 66 LRA 441, 2 AnnCas 

{a] Discussion of rule.—‘The pith 
of defendant’s contention on this re- 
view is that the distinctive terms de- 
scribing the act complained of in the 
ordinance, as well as in the com- 
plaint, whereby it is attempted to 
define a public nuisance, and charge 
that it had been committed, are so 
indefinite, vague, and uncertain that 
they fail effectively to accomplish 
that purpose. It is insisted that the 
terms of the ordinance, ‘dense smoke,’ 
adopted in the complaint, without 
more particularly describing or spe- 
cifically defining the reprehended acts, 
are insufficient, for the reason that 
they do not embrace, ex vi termini, 


or by fair inference ‘imply, essential 


conditions to justify the material 
conclusion that a matter properly the 
subject of police regulation and mu- 
nicipal control was the lawful sub- 
ject of prohibition. So that the issue 
on this review is the exceeding sim- 
ple one, viz., whether the words of 
the ordinance and complaint, ‘dense 
smoke,’ which are made by defend- 
ant’s contention. a determinative test 
of sufficiency, fairly imply and rea- 
sonably contemplate, in their mean- 
ing, the commission of acts which 
constitute a nuisance, and justify 


be a nuisance per se when it.is not so in fact,? 


the prohibition of the emission of 


\ 
restrictions under penal consequences. 
Unless we are entirely at fault in 
our apprehension of the signification 
of words when used in their accepted 
sense, the terms ‘dense smoke’ sug- 
gest and reasonably imply much more 
than counsel for defendant concedes. 
While it may be true that at times 
the emission of smoke in small quan- 
tities from chimneys may not be so 
offensive as to itself constitute a 
nuisance, it is not so easy to see 
how dense smoke can be regarded 
with toleration, or found acceptable 
to the senses of ordinary humanity,’ 
particularly in the residence portions 
of a community, such as this ordi- 


nance was intended to apply to. 
‘Smoke’ is defined in Webster’s In-. 
ternational Dictionary as _ follows: 


‘The visible exhalation, vapor, or sub- 
stance that escapes or is expelled 
from a burning body—especially from 
burning vegetable matter, as wood, 
coal, peat, or the like”, “Dense’ is 
also defined therein as follows: ‘Hav- 
ing the constituent parts massed or 
crowded together; close; compact; 
thick; containing much matter in a 
small space; heavy; opaque.’ To be 
logical, and to affect, perhaps, un- 
necessary learning to aid common 
sense and common knowledge, it 
would follow that the exhalation of 
vapors from burning vegetables, 
wood, coal or peat crowded together. 
containing much matter in a small 
space, as soot, cinders, and coal dust 
exhaled from chimneys, would neces- 
sarily inflict upon the occupants of 
residences and apartment houses 
much discomfort, greatly add to the 
ordinary burdens of urban existence,, 
and fall within the ordinarily ac- 
cepted definition of a nuisance at 
common law. Under a municipal or- 
dinance prohibiting the exhalation of 
dense smoke in the city of Chicago, 
the same question was’presented as 
here, and in disposing of the subject 
the court of last resort in Illinois 
held the following pertinent language 
applicable to this controversy, which. 
we approve and adopt: ‘Nor will any 
subtle distinction be indulged as to 
what is meant by “dense smoke,” as 
those termS are used in the ordinance, 
The terms used will be understood as 
commonly employed, and this court 
will understand by “dense smoke” 
precisely what everybody else does 
that has ever seen a volume of dark, 
dense smoke as it comes from the 
smokestack or chimney where com- 
mon soft or bituminous coal is used 
for fuel in considerable quantities,’ 
Harmon vy, Chicago, 110 Ill. 400, 51 
AmR 698." St. Paul v. Haugbro, 93 


/Minn. 59, 62, 100 NW 470, 106 AmSR 
| 427, 66 LRA 441, 2 Annas 580. 


yi 99. . S.—Northwestern Laundry 
y. Des Moines, 239 U.S. 486, 36 SCt 
206, 60 L, ed. 396. 

Ind.—Bowers v. Indianapolis, 169 
Ind. 105, 81 NE 1097, 18 AnnCas 1198: 

Minn.—St. Paul v. Haugbro, 93 
Minn. 59, 100 NW 470, 106 AmSR 427, 
66 LRA 441 

N. Y.—New York Health Dept. v. 
Ebling Brewing Co., 78 NYS 11. 

Oh.—Dickow vy, Cincinnati, 23 Oh 
NPNS. 1. . 

1. See supra §§ 519, 520. 

2.- St. Paul v. Gilfillan, 36 Minn: 
298, 31 NW 49; Cleveland v. Malm, 
7 OhS&CP 124, 5 OhNP 208; Sigler 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 571-575] | 


dense smoke at all times within the entire limits 
of the municipal boundaries.® 

Prohibition in designated localities. The power 
to abate the smoke nuisance conferred by statute 
extends to the adoption of a regulation declaring 
the emission of dense smoke in designated localities 
of the municipality to be a nuisance,* and prohibit- 
ing the same,° and delegating, first to an inspector® 
and then to a smoke abatement commission,’ the 
power, subject to judicial review,’ to prescribe the 
requirements in each case.® 

Character or nature of fuel consumed. It seems 
that it is competent for a municipality to prescribe 
what fuel may be used.1° The municipality may 
enact an ordinance making it unlawful for any 
person to permit any soot to escape from the smoke- 
stack of any furnace within the municipality in 
which erude oil is consumed as fuel.™ 

Prohibition during certain hours. Regulations 
prohibiting the emission of dark smoke from chim- 
neys during certain hours of the day is within the 
police power of municipal corporations.'? 

Exempting private residences. A municipal regu- 
lation, making the emission of dense smoke from any 
smokestack, ete., a public nuisance, is not invalid 
because it exempts private residences.'* 

Tugs and vessels. Regulations against emission 
of offensive smoke may be enacted by the munici- 


. pality so as to apply, and sometimes do apply, to 


tugs or vessels plowing on waters adjacent to the 
territory of the municipality,’* notwithstanding such 
regulations may indirectly affect interstate com- 
merce if they do not impose a burden thereon.® 

[§ 572] 116. Snow, Removal of.1° A municipal 
regulation may regulate the removal of snow." It 
may require the removal, within a reasonable time, 
v. Cleveland, 4 OhS&CP 166, 8 OhNP 


MUNICIPAL CORPORATIONS 


10 LRA 178; State v. MeCrillis, 28 


[43 OC. 52)" 438 


of snow from, or the covering of ice upon, walks by 
persons owning, or in the control of, the property.*® 

[§ 573] 117. Soliciting Patronage. Municipal cor- 
porations may regulate the soliciting for patronage 
on the streets or other public ‘places,'® as for in- 
stance, for hotels or rooming houses,?? for physi- 
cians,*+ or for hackneys.22 The power is a valid 
exercise of the police power.”% 

[§ 574] 118. Stables.2* Although a stable is not 
a nuisance per se,?° the possibility that.it may be- 
come a nuisance, together with its objectionable 
character when located very near to dwellings, 
places it in the category of buildings, the location 
of which may be designated and controlled by rea- 
sonable regulations enacted by the municipal cor- 
poration in which it is situated.26 The power to 
regulate private stables must be expressly granted 
or must arise by necessary implication;?? and the 
power granted to direct the location and regulate 
the use and construction of livery stables?° does 
not apply to private stables.2® The power to regu- 
late the establishment of private stables must be 
exercised reasonably,*° not arbitrarily*! without - 
discrimination,*? and the regulation must have some 
substantial relation to the health, safety, or general 
welfare of the inhabitants of the municipal corpo- 
ration.** Governed by the general rules,*+ the rea- 
sonableness of municipal regulations relating to the 
establishment and maintenance of private stables 
is subject to inquiry by the courts.?® 

[§ 575] 119. Stage or Bus Lines.*° Unless duly 
authorized by the state, municipal corporations have 
no power to operate bus or stage lines,?7 and the 
power to regulate, manage, and.control its property 
and local affairs does not grant’the power to oper- 
ate a bus or a stage line. That the street car serv- 
[a] Regulation held violated.— 


119. 

3. Cleveland v. Malm, 7 OhS&CP 
124, 5 OhNP 203; Sigler v. Cleveland, 
4 OhS&CP 166, 3 OhNP 119. 

4 Northwestern Laundry v. Des 
Moines, 239 U. S. 486, 36 SCt 206, 
60 L. ed. 396. 

5. Northwestern Des 
Moines, supra. 

6 Northwestern Des 
Moines, supra. ree 

Des 
Des 


Laundry v. 
Laundry Vv. 
7. Northwestern Laundry v. 
Moines, supra. 

8 Northwestern 
Moines, supra. 

9. Northwestern 
Moines, supra. : 

10. Brooklyn v. Nassau Electric 
R. Co., 44 App. Div. 462, 61 NYS 33; 
Pittsburg v. W. H. Keech Co., 21 Pa. 
Super. 548. But see Jersey City v. 
Abercrombie, (N. J. Sup.) 58 A 73 
(holding such an ordinance void as 
to its application to a railroad com- 
pany which had been granted the 
right by the state to burn soft 
coal). ; 

11. In re Junqua, 10 Cal. A. 602, 
TMG 22 Ba ) 

12. Rochester v. Macauley-Fien 
Milling Co., 199 N.Y. 207, 92 NE 641, 
32 LRANS 554. 

13. Bowers v. Indianapolis, 169 
Ind. 105, 81 NE 1097, 13 AnnCas 

98. 
ee Harmon v. Chicago, 110 Ill. 
400, 51 AmR 698; Dickow v. Cincin- 
nati, 23 OhNPNS 1. 

15. Harmon v. Chicago, 110 Ill. 
490, 51 AmR 698; Dickow v. Cincin- 
nati, 23 OhNPNS 1. ‘ 

Interference with interstate com- 
merce generally see supra § 489. 

16. Under power over streets see 
infra XVIII in 44 C. J. 

17. State v. McMahon, ( 
55 A 591; Carthage v. Frederick, 122 


Laundry v. 


Laundry v. 


R. I. 165, 66 A 301, 9 LRANS 635, 
13 AnnCas 701, 

18. State v. McMahon, 76 Conn. 97, 
55 A 591; Carthage v. Frederick, 122 
N. Y. 268, 25 NE 480, 19 AmSR 490, 
10 LRA 178; State v. McCrillis, 28 


R. I. 165, 66 A 3801, 9 LRANS 635, 
13 AnnCas 701. 
[a] Real estate agents whose 


agency is restricted to the collection 
of rents of property or the soliciting 
and submission of offers to pur- 
chase are not within the meaning 
of the act of congress requiring the 
owner, agent, or tenant of real es- 
tate within this district to remove 
snow and ice from paved sidewalks 
in front of their property, and are, 
therefore, not liable to the penalties 
of that statute. Holtzman y. U. S., 
14 App. (D. C.) 454. 

19. Baird v. Bray, 125 Ark. 511, 
189 SW 657; Chambersburg vy. Porter, 
82 Pa. Super. 421. 

[a] Construction of regulation.— 
An ordinance “to regulate and re- 
strain porters, runners, agents and 
solicitors for boats, vessels, stages, 
cars, public houses or other estab- 
lishments,” does not apply to the pro- 
prietor of a small clothing store. 
State v. Kern, 130 Minn, 191, 153 NW 


311, 

20. Baird v. Bray, 125 Ark. 511, 
189 SW 657; Taylor v.- Moore, 99 
Ark. 412, 138 SW 634. 

{a] Construction of ordinance.— 
Ordinance construed as intended to 
regulate drumming or soliciting per- 
sons arriving in the city, and not 
those who have become located and 
have ceased to be recent arrivals. 
Taylor v. Moore, 99 Ark. 412, 138 SW 
634. 


Burrow v. Hot Springs, 85 Ark. 


: 21. 
76 Conn, 97,| 396, 108 SW 823. 


22. Derham vy. Strickland, 104 L. 


N.Y. 268, 25 NE 480, 19 AmSR 490, T. Rep. N. S. 820. 


[43 C. J.—28] 


Derham vy. Strickland, 104 L. T. Rep. 
N. S. 820. 

Hackmen and hotel runners at de- 
Des sar Supea: § 461. 

\ elconian v. Grand Rapids, 

218 Mich. 397, 188 NW 521. < 

24. Regulation of livery stables 
see Livery-Stable and Garage Keep- 
ers §§ 4-8. 

Regulation of garages: 
Private See supra § 456. 
Public see Livery-Stable and Garage 

Keepers §§ 4-8. 

25. See Nuisances [29 Cye 1181]. 

26.. State v. Bass, 171.N, CG 780, 
87 SE 972, LRA1I916D 583. - ; 

27. Peo. v. Oak Park, 268 Tl. 256, 
109 NE 11. 

Scope of powers generally 
supra § 185, 

28. See Livery-Stable and Garage 
Keepers §§ 4-8. 

29. Peo. v. Oak Park, 268 Ill. 256, 
109 NE 11. 

30. State v. Bass, 171 N, C. 780, 87 
SE 972, LRA1916D 583, 

Reasonableness of regulations gen- 
erally see supra § 229. 

31. State v. Bass, 171 N. C. 788, 
87 SE 972, LRA1916D 588. 

.82. State v. Bass, supna. 

Discriminatory regulations gener- 
ally see supra § 231. 

33. tate v. Bass, 171 N. C. 780, 
87 SE 972, LRA1916D 583. 

Object of regulation generally see 
supra § 228. 

34. See supra § 229. 

35.) State” v-" Bass, 171 IN. ‘C..780, 
87 SE 972, LRA1916D 583. 

36. Regulation of businesses gen- 
erally see supra § 407. 

Siw» Brooklyn) | City RR. Cor 
Whalen, 191 App. Div. 737, 182 
283 [aff 229 N. Y. 
2151. 

38. Brooklyn 
Whalen, supra, 


see 


Vi 
NYS 
570 mem, 128 NH 
Cityy seni Couey. 
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ice is in a permanent condition of inadequacy does 
not authorize the corporation to operate such line.*® 

[§ 576] 120. Stationary Engineers.* 
of stationary engineers may be the subject of regula- 
tion .by municipal. corporations under the general 
In the exercise of that power the 
corporation may provide for their examination by a 


police power.*+ 


board of examiners.* 


[§ 577] 121. Steam Boilers and Steam Machin- 
Under delegated authority municipal corpo- 
rations may regulate the operation of steam boilers 
and steam machinery located within municipal 
boundaries,*# as for instance, providing for their 
inspection*® and prohibiting the owner from em- 
ploying as an engineer any person who has not 
obtained a permit or license.*® But such power must 


ery.*® 


be expressly granted or must arise 
plication.*? 


290, Brooklyn: «iCity  RiiiGo. i iv. 
Whalen, supra. 


40. Regulation of businesses gen- 


- erally see supra § 407. 


41. Peo. v. Fournier, 175 Mich. 364, 
141 NW 689, AnnCasi915A 1015. 

42. Peo. v. Fournier, supra. 

43. Explosives see supra § 434, 

44. St. Louis v. Meyrose Lamp 
Mfg. Co., 139 Mo. 560, 41 SW 244, 
61 AmSR 474. 

45. St. Louis v. Meyrose Lamp 
Mfg. Co., supra. 

46. St. Louis v. Meyrose Lamp 
Mfg. Co., supra. 

47. State v. Robertson, 45 La. Ann. 
954, 18 S 164, 40 AmSR 272 

48. State v. Robertson, supra. 

49. State v. Robertson, supra. 

50. State v. Robertson, supra. 

51. Regulation of businesses gen- 
erally see supra § 407. 


52. May v. Peo., 1 Colo. A. 157, 27 
P 1010. 

53. Athens v. Georgia R. Co., 72 
Ga. 800. 

54. Arlington v. Central of 


Georgia R. Co., 127 Ga. 721, 56 SE 
1015; Hodgson vy. New Orleans, 21-a. 
Ann. 301. See generally Warehouses 
[40 Cye 396]. 

55. Rate regulations see Street 
Railroads [36 Cyc 1450]. 

Regulation of businesses generally 
see supra § 407. 

Regulation of railroads see supra 

564, 

: 56. See supra § 185. 

57. Shreveport Tract. Co. We 
Shreveport, 122 La. 1, 47 S 40, 129 
AmSR 345; Peo. v. Western New 
York, etc., Tract. Co., 214 N. Y. 526, 
108 NE 847; Columbus R., etc., Co. 
Vv. Columbus, 10 OhNPNS 161; Ma- 
honing, etc., R., etc., Co. v. New Cas- 
tle, 233 Pa.- 413, 82 A 501, AnnCas 
1913B 658; Pittsburgh R. Co. v. Alex- 
ander, 20 Pa. Dist. 413. 

58. U. S.—Baltimore v. Baltimore 
Mrust, ete; 200: #166, WSISI 6 Tay Ls 
SCt 696, 41 L. ed. 1160; Minneapolis 
St. R. Co. v. Minneapolis, 189 Fed. 
445; McDonald v. Toledo Cons. St. 
R. Co., 74 Fed. 104; Allerton y. Chi- 
cago, 6 Fed. 555, 9 Biss. 552. 

Ala.—North Birmingham St. R. Co. 
v. Calderwood, 89 Ala. 247, 7 S 360, 
18 AmSR 105. 

Ark.—Bain v. Ft. Smith Light, etc., 
Go,.,. 116e-Ark, 125). 172 (SW 843," ERA 
1915D 1021. 

Cal.—Simoneau vy. Pacific Electric 
R. Co., 166 Cal. 264, 136 P 544, 49 
LRANS 737; Schneider v. Market St. 
R. Co., 134' Cal. 482, 66 P 734; San 
Jose v. Sam Jose, ete., RK. Co. 53. Cal. 
475. 

D. C.—District of Columbia v. Cap- 
ital Tract. Co.; 41 App. 115. 

Fla.—State v. Jacksonville St. R. 
Conn 295 Ela wo oO ye LOls: 590. 

Ill.—Chicago v. Chicago, Re 


etces 
Co.,. 250.111. 


It must be exercised within its scope.*® 
While a municipal corporation may have delegated 
power to regulate the location of steam boilers and 
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steam machinery, so that in case of explosion they 
will do the least injury,#® such power does not 
authorize an ordinance providing tor their inspee- 
tion and creating a board of examiners and inspec- 
tors of engineers.°° 

[§ 578] 122. Storage Houses; Warehouses.** 
storage of offensive or noxious substances within the 


The 


corporate limits is subject to the discretion of the 


by necessary im- 


Suburban R. Co., 178 Ill. 594, 53 NE 
349, 49 LRA 650; North Chicago City 
AmR 788; Bloomington, ete., R., etc., 
Co. v. Bloomington, 123 Ill. A. 639. 
R. 

Co., 3% Iowa 61. 

Kan.—Wyandotte v. Corrigan, 

Ky.—Silva v. Newport, 150 Ky. 781, 
150 SW 1024, 42 LRANS 1060, Ann 
Roos ve Berry, 93 Ky. 43, 18 SW 
1026, 40 AmSR 161, 15 ewe 604, 13 

La.—Shreveport ‘Tract. Vv. 
Shreveport, 122 La. 1, 47 S 40, 129 

Md.—Short v. Baltimore City Pass. 
R. Co., 50 Md. 73, 38 AmR 298 
11 Allen 287; Roberts v. Boston, 5 
Cush. 198. 
R. Co., 90 Mich. 646, 51 NW 688; 
Bowen v. Detroit City iF Co., 54 Mich. 
Bie een ee v. State, 16 Miss. 
wood, 159 Mo. 239, 60 SW 110, 53 
LRA 300; Murphy v. Lindell R. Co., 
Tower Grove, ete. R. Co., 105 Mo. 
537,-16 SW 9138, 18 LRA 74; Spring- 
674;. J... BY, Conrad " Grocer ''Co.. v. 
Sti Louis ete; RF Cos. Soon tay 
R. Co., 33 Mo. A. 489 

N. J.—Consolidated Tract, “Cow wv. 
1099 [aff 61 N.. J. Li. 202; 38 A 8037; 
Cape ea etc.,>R. Co. 'v. Cape: May, 


R. Co, v. Lake View, 105 Ill. 207, 44 
Iowa.—Clinton v. Clinton, etce., 
Kan. 21, 10 P 99. as 
Cas1914D 613; South Covington, etc., 

KyL 943. 
Co. 

AmSR 345. 

Mass.—Union R,. Co. v. Cambridge, 

Mich.—Detroit vy. Ft. Wayne, etc., 
496, 20 NW 559, 52 AmR 822. 

Mo.—St. Louis, etc., R. Co. v. Kirk- 
153 Mo. 252, 54 SW 442; Fath v. 
field R. Co. v. Springfield, 85 Mo. 
391; Lamb. v. St. Louis Cable, etc., 
East Orange, 63 N. J. L. 669, 44 A 
59 N. L. 404, 36 A 678, 36 LRA 


awh Consolidated Tract, Co. v. Eliza- 
beth,.%53 Ni- J, RS 619) Sat Al aT agra se 
LRA 170; Trenton Horse R, Co. v. 
Trenton, 53 N. J. Li £382). 207 AN 1076; 
11 LRA 410; State v. Hoboken, 41 
IN ase de: oils 

N. Y.—Peo. v. Western New York, 
éte.,. Tract, Co., 214) Ne -Y."526) 108 
NE 847; Johnson v. Hudson River 


R. Co., 20 N. Y. 65, 75 AmD 3875 [aff, 


13 N Y. Super, 633]; Broadway, etc., 
R, Co. v. New York, 49 Hun 126, 1 
NYS*646:" | Dry, Dock; “etel, Ri (Com wa 
New York, 47 Hun 221, 13 NYSt 391; 
Peo vy. Geneva, etc., Tract. Co., 113 
App. Div. 581, 98 NYS 719 [aft 186 
N. Y. 516 mem, 78 NE 1109 mem]. 
Oh.—Cincinnati St. R. Co. v. Mur- 
ray, 53 Oh. St. 570, 42 NE 596, 30 
LRA 508; Toledo Cons. St. R. Co. Vv. 
Fuller, 17 Oh. Cir. Ct. 562, 9 Oh. Cir. 
Dec. 123; Toledo Cons, 'St. R. Co. 
v. Toledo Electric St. R. Co., 6 Oh. 
Cir. Ct, 362, 3 Oh. -Cir. Dec: 493: 
Okl.—Oklahoma R. Co. v. Powell, 
33: Ol 737) 127 E) dO 8i0r 
Pa.—Erie v. Erie Tract? Co. se 22 


486, 95 NE 456; Peo. v.' Pa. 43, 70 A 904; Frankford, ete., R. 


municipality,°?. unless specially governed by the 
superior power of a state statute.°* 
scope of the powers delegated to municipal corpo- 
rations they may be authorized to regulate the 
business of warehousing.>+ 

[§ 579] 123. Street Railroads.*° 
the general rule,°* the power must be expressly 
granted or must arise by necessary implication from 
a power thus granted,°*” as a general rule, munici- 
pal corporations are empowered to regulate the 
operation of street railways within their municipal 
boundaries®® whether the franchise is owned by an 


Within the 


While following 


Co. v. Philadelphia, 58 Pa. 119, 98 
AmD 242; Ashworth v. Pittsburg R. 
Co., 44 Pa. Super. 326; Harrisburg 
City Pass.) Re““Co- va Harrispurs, 
2 Chest. Co. 333; West Philadelphia 
at R. Co. v. Philadelphia, 10 Phila. 
70. 

R. I.—Bishop v. Union R. Co., 14 
Re Is 4 bi Amie Ss Son 

Ss. C—State v. Sloan, 48 S, C. 21, 
25 SE 898 
“City RsiCor 


Tenn. —Memphis 
Logue, 13 Lea 82. ° 
Tex.—Gulf. City. Stu R. Con v.71 Gal- 
Veston City R: (Co, 165 Tex. 502: 
Va.—Newport News, etc., R., ete., 
Co. v. Hampton Roads R., ete., Co., 
102 Va. 795, 47 SE 839 [writ of error 
dism 203 U. S. 598 mem, 27 SCt 775 
mem, 51 L. ed. 334 mem]; Norfolk 
R., etc., Co. v. Corletto, 100 Va. 355, 


Vv. 


41 SE 740; Bass v. Norfolk ReSete: 
Co., 100 Va. 1, 40 SE 100. 
Vt.—Barre v. Barre, etc., Power, 
EtG. CO. 088 Vite o04, IRIAN T. 
Wis.—Hastern Wisconsin R., ete: 


Co. vy. Hackett, 135 Wis. 464, 115 NW 
376, 1136, 1139. 


[a] “Construction” and “opera- 
tion.”—“The argument is based on 
sec, 9, art 17 of the constitution, 


which provides that ‘No street pas- 
Senger railway shall be constructed 
within the limits of any city, bor- 
ough or district, without the consent 
of its local authorities.’ It is con- 
tended that the inhibition of the 
constitution is aimed at the con- 
struction, and not the operation of 
a street railway, and, if the question 
here depended solely upon this con- 
stitutional requirement, we are in- 
clined to think there would be some 
force in this position. A constitu- 
tion only deals with general condi- 
tions, and in no proper sense should 
questions of detail be included in 
the organic law. No doubt the in- 
tention of the framers of the con- 
stitution was only to announce the 
general principle that street rail- 
ways should not be constructed 
within cities or boroughs without 
municipal consent. This was in- 
tended as a safeguard to the rights 
of municipalities against the en- 
croachment, of companies organized 
to construct street railways in the 
first instance, and it is a very wise 
provision, because it would be in- 
tolerable for municipalities to be 
invaded by a public service corpora- 
tion of this character, so closely 
connected with the everyday life of 
their people, without having any- 
thing’ to say about it. It may be 
the purpose of the constitution was 
to protect municipalities from such 
invasion in the construction of lines 
of street railway, leaving all. ques- 
tion of detail as to the operation of 
the lines when constructed to the 
municipalities to deal with. How- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 


§ 579] 


individual or by a corporation.°® And a municipal 
corporation cannot by contract abrogate or restrict 
this right.°° A grant to a street railroad company 
to own property and transact business within a mu- 
nicipal corporation affords it no immunity from rea- 
sonable control and regulation by the municipal cor- 
poration under its police power,®! although the rail- 
road is constructed prior to the incorporation, as a 
municipal corporation, of the territory through 
which it runs,°? particularly where it accepts the 
subsequently enacted municipal charter.*? Where a 
street railroad company accepts its charter or the 
grant of its franchise from a municipal corporation, 
it is bound to hold its special privileges subject to 
the regulations then existing and to such regulations 
as the. municipal corporation may from time to time 
impose upon it, as reasonably necessary to the 
protection and preservation of persons and prop- 
erty,°* whether’ or not it accepts the ordinance or 
by-law making the regulation ;®* and this is particu- 
larly. true where the grant to it expressly reserves 
such right to the municipal corporation.®°® The 
right to “regulate the operation of street railways is 
subject to limitation.°7 The power must be exer- 
cised within its scope.°® It must be exercised rea- 
sonably,®® without unreasonably invading private 


rights.7° Subject to the general rules,’+ whether 
ever, it does not follow that, be-| mem]. 
cause the constitution only deals Pa.—Frankford, 
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the enactment is reasonable or not is subject to 
judicial inquiry.”? If a reasonable doubt as to the 
reasonableness of the regulation exists it will be 
resolved in favor of the municipal power.’* It has 
been held that, in the absence of express authority 
of enactment, a penal ordinance regulating the 
safety devices to be adopted by a street railway, 
which undertakes to enforce a higher standard than 
that imposed by the common law, should not be 
sustained ;*4 that the judgment of the board of direc- 
tors of a street railroad is supreme and exclusive 
in the absence of statutory provision, in the opera- 
tion of its roads and the running of its ears;*° and 
that a municipal corporation cannot interfere with 
such judgment."® If a grant of special powers and 
privileges accompanies the grant of a street railway 
franchise, coupled with limitation upon the right ‘ 
of the municipal interference, the municipal cor- 
poration cannot, by any regulation of its own, 
abridge the privilege concerned or infringe upon the 
limitations thus prescribed.” 

Right to construct and operate.7® By force of, 
constitutional or statutory provisions,’® municipal 
corporations may be authorized to construct and 
own street railroads,®° or to assume the ownership 
of existing street railroads and tramways,’! upon 


Trenton, 53 N. J. L. 132, 20 A 1076, 


ERCe ie PCOle Vall Lie ic Rumen ie 


with the construction of street rail- 
ways, that municipalities are limited 
in the exercise of municipal func- 
tions to their construction. Indeed, 
the regulation of the operation of 
street railways is more important to 
the municipality day by day than 
their. construction. Apart from any 
constitutional authority, and inde- 
pendent of any such limitations and 
requirements, municipalities have the 
power to impose reasonable regula- 
tions upon street railway companies 
in the operation of their lines under 


ordinance.” Brie v. Erie Tract. Co., 
2222 Pa. 43; 46, 70 A “904: 
{b] Joint use of tracks.—Where 


one street railway company appropri- 
ates for joint use and occupation the 
tracks .of another company, neces- 
sary rules and regulations for the 
protection of the public may be pro- 
vided in part by the city council 
under its police power. Toledo Cons. 
Si Re Co. v.) Toledo Electric 'St.. RR: 
Core Oh. (Cirrey C362," 3 /Oh,. Cir. 
Dec. 493 [aff 50 Oh. St. 603, 36 NE 
312]. 

{c] Legislative franchise to run 
street cars, prescribing certain con- 
ditions to be performed by the 
grantees, does not exempt the oc- 
cupation of operating the road from 
lawful police regulations. San Jose 
v. San Jose, ete., R. Co., 53 Cal. 475. 

Grant of right to use streets see 
infra XVIII in 44 C. J. 

Particular regulations see Street 
Railroads [36 Cyc 1447 et seq]. 

59. Trenton Horse R. Co. v. Tren- 
tone) 538) Ne Jas, 132%) 20MA P1076) a1) 
LRA 410; Frankford» etc., R. Co. ‘*v. 


Philadelphia, 58 Pa. 119, 98 AmD 
242. 
60. Macon Cons. St. R. Co. v. 


Macon, 112 Ga. 782, 38 SE 60; Brook- 


lyn v. Nassau Blectric R. Co., 20 App. 
Div: 31, 46 NYS 651. 
61. Cal.—San Jose v, San Jose, 


eter i. ©0., 53 'Cal., 405: 
Jil.— Bloomington, etc., R., etc., Co. 
v. Bloomington, 123 Ill. A. 639. 
Ky.—South Covington, etc., R. Co. 
v. Berry, 983 Ky. 43, 18 SwW 1026, 40 
AmSR 161, 15 LRA 604, 18 KyL 943. 
N. J.—Consolidated Tract. (Con ea 
Elizabeth, 58 N. J. L. 619, 34 A 146, 
32 LRA 170; State v. Trenton, 53 
ING J... 132; 20 A 1076, 11 LRA 410. 
N. Y¥.—Peo. v. Geneva, etc., Tract. 
iCo.,, 112 APP. Div. 581, 98 NYS 719 
[aff 186 N. Y. 516 mem, 78 NE 1109 


Philadelphia, 58 Pa. 119. 98 AmD 242; 
Harrisburg City Pass. R. Oo-V. Har- 
risburg, 2 Chest. Co. 333. 

Va.—Norfolk R., etce., Co. v. Cor- 
letto, 100 Va. 355, 41 SE 740. 


62. Newport News, etc., R., etc., 
Co. v. Hampton Roads R., ete., Co., 
192| Van 195,47" SE 8839) Sbwrit ior 


error dism 203 U. S; 598 mem, 27 
SCt 775 mem, 51 L. ed. 334 mem]. 
63. Union Depot R. Co. v. South- 


a Ree Co., 10b (Mio. § 56257 16 Siw 
64. Peo. v. Suburban R, Co., 178 

Ti, 594, 53 NE 349, 49 LRA eae 

Campbell v. St. Louis, ete, R. 

175 Mo. 161,775 SW 8&6; Brookes 

v. Nassau Electric R. Co., 20 Avp. 

Diveorsi. 46 INV Ss soo West Phila- 


delphia Pass. R. Co. vy. Philadelphia, 
10> Phitaa (Pa. ‘70: 

65. Sluder v. St. Louis Transit 
Co., 189 Mo. 107, 88 SW 648, 5 LRA 
NS 186; Riska v. Union Depot R. 
Co., 180 Mo. 168, 79 SW 445; Nagel 
v. St. Louis Transit Co., 104 Mo. A. 
438, 79 SW 502; Meyers v. St. Louis 
Transit (Co. 99 Moy) Al 363,. 73 Siw 
379; Gebhardt v. St. Louis Transit 
Co., 97 Mo. A. 373, 71 SW 448; Me- 
Andrew vy. St. Louis, etc., R. Co., 88 
Mo. A. 97 [qualifying Sanders v. 
Southern Electric R. Co., 147 Mo. 411, 
48 SW obo As Smith v. Butler, 16 


66. pes 2: Detroit United R. Co., 
134 Mich. 682, 97 NW 36, 104 AmSR 
626, 63 LRA 746; Detroit v. Ft. 
Wayne, etc., R..Co:, 95 Mich. 456, 54 
NW 958, 35 AmSR 580, 20 LRA 79; 
Campbell Vil ot awowis) setes IRA Co.. 
175 Mo. 161, 75 Sw 86: New York v. 
Second Ave. R. Co., 34 Barb. 41,.12 
AbbPr 364, 21 HowPr 257 [aff 32 
N. Y. 261]; Paweatuek Valley St. R. 
a we vara rary Ae Ne GMO EIN 
6 

67. Eastern * Wisconsin Rey 
Co. v. Hackett, 135 Wis. 464, 115 NW 
Wig, dhilieyn 1139. 


68. Peo. v. Western New York, 
ete. Pract, :\Co..9214" Ne ee 526, 108 
NE 847; Mahoning, etc., R., ete., Co. 


v. New Castle, 233 Pa. 413, 82 A’ 501, 
AnnCas1913B 658. 


Scope of powers generally see 
infra § 185. 
69. U. S.—Citizens’ St. R. Co. v. 


Memphis, 53 Fed. 715. 
Mo.—Springfield R. Co. v. Spring- 
field, 85 Mo. 674. 
N. J.—Trenton Horse R. Co. -v. 


N. Y.—New York vy. Dry Dock, ete., 
R. Co., 1338 N: Y¥. 104,30 NE’ 563; "28 
AmSR 609; Yonkers v. Yonkers R. 
Co., 51 App. Div. 271, 64 NYS 955. 

Pa.—West Philadelphia Pass. GR. 
Co. v. Philadelphia, 10 Phila. 70. 

Wis.—Eastern Wisconsin R., etc., 
Co. v. Hackett, 185 Wis. 464, 115 NW 
36, 1136) 1739. 

Reasonableness of regulations gen- 
erally see supra § 229. 

70. Shreveport Pract: Co. We 
Shreveport, 122 La. 1, 47 S 40, 129 
AmSR 345; WHastern “Wisconsin eS 
eter Coma. Hackett, 135 Wis. 464, 115 
NW 376, to Ose LS go. 

Invasion of private rights gen- 
erally see supra § 230. 

71. See supra §§ 311-326. : 

72. Hastern Wisconsin R., ete., 
Co. v. Hackett, 135 Wis. 464, 115 NW 
S76m LES Gea tulis 9. 


73. Eastern Wisconsin R., etc., 
Co. v. Hackett, supra. 
74. Mahoning, etc, Rey Crete Conay- 


New Castle, 233 Pa. 4138, 82 "A 501, 
AnnCas1913B 658. 

75. . Mahoning, etc., -R., ete., Co; v- 
New Castle, supra. 

76. Mahoning, etc., 
New Castle, supra, 

77. Shreveport Tract. 
Shreveport, 122 La. 1, 47 S 40, 129 
AmSR 345; Trenton Horse R. Co. v. 
Mrentony bo ING dae leita cme 0) eae 1 OMGs 
11 LRA 410; Brooklyn City R. Co. 
v. Furey, 4 AbbPrNS (N. Y.) 364. 

78. Generally see Street Railroads 
[36h@yer tsa L ie 


Re etc Col Vv. 


Co: Vv. 


79. See: constitutional and statu- 
tory provisions, 

80. Lobdell v. Chicago, 227 Ill. 
218, 81 NE ‘354; Sun Printing; etc., 
Assoc) Na iNew York, Ub2) INS Yr 2575 
46 NE 499, 37 LRA 788; Matter of 
Rapid, iransit) i. Comrs,, 12/8) Apps 


Div. 103, 112 NYS 619 [mod on other 
grounds 197 N. Y. 81, 90 NE 456, 36 
LRANS 647, 18 AnnCas 366]. 

81. 
236 Ill. 349, 86 NE 266. 

[a] Constitutionality of statute.— 
An act providing for the acquisition 
and operation of an existing street 
railroad by a municipal corporation 
was held to be unconstitutional as 
being in violation of a constitutional 
provision to the effect that the state 
shall not be a party to or interested 
in any work of internal improvement. 
Atty.-Gen. v. Pingree, 120 Mich. 550, 
79 NW 814, 46 LRA 407. 
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giving proper notice,®? and paying for their value.** 
The power must be exercised within the scope.** 

[§ 580] 124. Streets, Avenues, and Alleys.®° The 
powers of municipal corporations over streets, ave- 
nues, and alleys are treated hereinafter.*® 
’ [§ 581] 125. Sunday Observance.*? 
of the proper observance of Sunday may be the 
subject of reasonable police regulation by munici- 
pal corporations,®* either under the general police 
power,®® or under an express or implied grant of 
The general statutes of 
the state on this subject fix the limit and measure 
of municipal police power,®! unless the charter ex- . 
But the municipality need 
not cover the entire field of the statute;9* and an 
ordinance forbidding only a portion of the acts de- 
nounced by statute may Yet be valid.®** In the exer-_ 
cise of the power under consideration municipal 
corporations may regulate the conduct of business 
on Sunday;®*> may within reasonable limits prohibit 
work or labor on such day;°* may prohibit the sale 
of particular merchandise on that day;** and may 
While such regula- 


power for the purpose. 


pressly confers more.®? 


regulate Sunday amusements.°® 


$2. Quebec St. R., Co. v. Quebec, 
15> Can. *S. (Cs -164. 

83. In re Manchester 
ete., Co., 68 J: P. 576; Manchester 
Garriage, ete, ‘Co. iv. Swinton; 90 
L.-T. Rep: N.S. 795 [rev on other 
grounds 21 T. L. R. 93 (rev on other 
grounds [1906] A. C. 277)]; In re 
Manchester Carriage, etc., Co., 87 L. 
T. Rep. N. S. 504; In re Southamp- 
ton Tramways Co., 81 L. T. Rep. N. 8. 
ie [app dism 80 L. T. Rep. N. S. 


-84, Lobdell v. Chicago, 227 Ill. 
218, 81 NE 354. 


Carriage, 


Scope of powers generally see 
supra § 185. 

85. See generally Highways 29 
Cy de DVB53. 

86. See infra XVIII in 44 C. J. 


wees See generally Sunday [387 Cyc 
Sale of liquor on Sunday see In- 
toxicating Liquors § 225. 

ss. U. S—Soon Hing y. Crowley, 
ITZ. 1S20:7003, 65. SCt130, -287 Lived: 
1145. 

Brana weate v. Welch, 36 Conn. 

Fla.—Gillooley v. Vaughn, 110 S 
653; Theisen v. McDavid, 34 Fla. 440, 
16 S 321, 26 LRA 234. 

Ga.—Bagwell v. Lawrenceville, 94 
Ga. 654,21 SE 903; Karwisch v. At- 
lanta, 44 Ga, 204. 

Ill.—Chebanse v. McPherson, 15 Ill. 
A. 311 [aff 114 Ill. 46, 28 NE 454, 55 
AmR 857]. 

Iowa.—Lovilla v. Cobb, 126 Iowa 
557, 102 NW 496. 

Ky.—Megowan v. Com., 2 Metc. 3. 

Mo.—St. Louis v. DelLassus, 205 
Mo. 578, 104 SW 12. 

S. C.—Charleston vy. Benjamin, 33 
Ss. C. L. 508, 49 AmD 606. 

89. Fla.—Gillooley v. Vaughn, 110 
S653; Theisen. v. McDavid, 34 Hla, 
440, 16 S 321, 26 LRA 234. 

Ill.—McPherson vy. Chebanse, 114 
Til. 46, 28 NE 454, 55 AmR 857 [aff 
Poe AS Isl, 

Iowa.—Lovilla v. Cobb, 126 Iowa 
557, 102 NW 496. 

Okl.—Ex p. Johnson, 20 OKI. Cr. 
66, 201 PB. 538. 

S. C.—Charleston v. Benjamin, 33 
8. C. L. 508, 48 AmD 608. 

Tex.—Ex p. Abram, 34 Tex. Cr. 
10, 28 SW 818. 


{a] Not based on religious rea- 
sons.—“IT concur in the conclusion 
reached . |. in this ease, but I can- 


not coneur fully in the reasoning set 
forth in some of the cases cited, 
which cases seem to take the posi- 
tion that the validity of the laws 
prohibiting work on Sunday should 
be sustained for religious reasons. 
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The securing | occupations.? 


This is contrary to the almost unani- 
mous weight of authority in this 
country. ... While religious views 
and feelings may have had some in- 
fluence upon the Legislature in its 
selection of the particular day that 
should be set apart as a day of rest 
from ordinary labor and _ business, 
this consideration is not destructive 
of the validity of such laws as a 
legitimate exercise of the police 
power. If it was within the police 
power of the Legislature to set apart 
one day in every week as a day of 
rest, it does not detract from the 
validity of such legislation, but 
rather adds to its appropriateness 
and practical wisdom, that the Leg- 
islature should have selécted as such 
day of rest the day which a large 
proportion of our people, no doubt 
a large majority, voluntarily ob- 
serve aS a day of.rest and worship, 
for religious reasons.. It remains, 
however, undoubtedly true, and 
thoroughly established by the de- 
cisions of our courts, both state and 
national, that such laws cannot be 
upheld upon religious grounds.” Gil- 
looley v. Vaughn, (Fla.) 110 S 653, 
657 (per Brown, C. J.). 

A asd St. Louis v. Cafferata, 24 Mo. 

[a] In British Columbia the pro- 
vincial legislature cannot confer upon 
a municipality the power to prohibit 
Sunday trading in the interest of 
public morals. Rex v. Waldon, 19 
B.C. 539,18 DomUiR ‘109; 22 Can 
CrCas 405, 28 WestLR 46, 6 West 
Wkly 850. 

91. McPherson y, Chebanse, 114 
Ill. 46, 28 NE 454, 55 AmR 857 [aff 
LO ws, “Ay yolday:, ; 

Niacg St. Louis v. Cafferata, 24 Mo. 


93. Gillooley v. Vaughn, (Fla.) 
110 S 6538; Theisen v. McDavid, 34 
Fla. 440, 16 S 321, 26 LRA 234, 

94. Theisen v. McDavid, supra; 
McPherson v. Chebanse, 114 Ill. 46, 
28 NE 454, 55 AmR 857% [aff 15 Ill. 
HAS Odd 

95. Gillooley v. Vaughn, (Fla.) 
110 S 653; Theisen Vv. McDavid, 34 
Mla, 440, . 16S 82. 26. uA Aeede 
Clinton v. Wilson, 257 Ill. 580, 101 
NE 192. 

96. State v. Wertz, 91 W. Va. 622, 
114_SE 242, 29 ALR 391. 

97. Sherman v. Paterson, 82 N. J. 
Li 345, 82 A 889, 

98. Gillooley v. Vaughn, (Fla.) 
110 S 653; Ex p. Johnson, 20 Okl. Cr. 
66, 201 RP 533, 

{a] Moving pictures.—Ex p. John- 
son, 202 OKI. Cr. 66;),2012P) 533. 

99. Shreveport v. Levy, 26 La 


[§ 582] 126. Tanneries.’ 
within the municipal boundaries may be a proper 
subject of municipal regulation,* under the munici- 
pal police power.® In the exercise of the power a 
municipal corporation may regulate their location,® 
and may exclude them from localities where they 
will constitute a public nuisance.’ » 

[§ 583] 127. Taxation.® 
corporations to tax is treated hereinafter.® 

[§ 584] 128. Telegraphs and Telephones.'° 
state may, delegate its power of regulation and 
control over telegraph and telephone companies 
and the business conducted by them to municipal 
corporations.’ The business of telegraphs and tele- 
phones is subject to all regulations falling properly 
within the police power vested in municipal corpo- 
rations,!2 and such corporation cannot surrender 


of a nature 


ae 


F9§ 579-584. 


tions should not be discriminatory®® and must be 
reasonable,! the fact that the municipal authorities 
to whom the power is delegated singie out certain 
occupations does not operate as an unreasonable or 
illegal discrimination against those engaged in those 


Operation of tanneries 


The power of municipal 


The 


Ann, 671, 2% AmR 553; -Canton Vv. 
Nist, 9 Oh. St. 439. ; 

Discriminatory regulations gen- 
erally see supra § 231. 

1. Shreveport v. Levy, 26 La. Ann. 
671, 21 AmR 553; Canton v. Nist,~9 
Oh. St. 439. 

Reasonableness of regulations gen- 
erally see supra § 407. 

2  Gillooley vy. Vaughn, (Fla.) 110 
S 653; Theisen v. McDavid, 34 Fla. 
440, 16 S 321, 26 LRA 234; St. Louis 
v. De Lassus, 205 Mo. 578, 104 SW 
12; Sherman y. Paterson, 82 N. J. L. 
345, 82 A 889. 

3. Regulation of businesses gen- 
erally see supra § 407 


4 State v. Taubert, 126 Minn. 371, 
372, 148 NW 281, 

5. State v. Taubert, supra. 

6. State v. Taubert, supra. 


7. State v. Taubert, supra. 

“To regulate the establishment and 
operation of tanneries, and to pro- 
vide for excluding them from locali- 
ties where they would constitute a 
publie nuisance, is a proper exercise 
of the police power. The business is 
likely to impair the 
health and comfort of the public and 
to become extremely offensive in 
populous or residential districts. To 
guard against the carrying on of 
such business at improper places or 
in an unnecessarily offensive man- 
ner, the city may require that no 
person shall establish or operate a 
tannery within such city, without 
first obtaining permission therefor 
from the city council. The- varying 
circumstances and conditions to be 
taken into account cannot be ac- 
curately anticipated in advance, and 
uniform and unvarying restrictions 
previously prescribed are liable to 
prove inadequate or inapplicable.” 
State v. Taubert, supra. : 
erat) See generally Taxation [37 Cyc 

9. See infra XIX in 44 C. J, 

10. Public utilities generally see 
supra § 550. 

Rate regulations see Telegraphs 
and Telephones [37 Cyc 1630]. 

Regulation of businesses generally 
see supra § 407. 

11. Home Tel., etc, Co. v. Los 
Angeles, 211. U.-S.. 265,,29° SCt 50, 
53 L. ed. 176 [aff 155 Fed, 554]. 

12. U. S.—Home Tel., etc., Co. v. 
Los Angeles, supra; New York v. 
Squire, 145) UiS. «275,112 SCt; 880; 
36 L. ed. 666 [aff 107 N. Y. 593,14 
NE 820, 1 AmSR 894]; Michigan Tel. 
Co. vy. Charlotte, 938 Fed. 11 [app dism 
98 Fed. 1006 mem, 38 CCA 695 mem]; 
Mutual Union Tel. Co. v. Chicago, 16: 
Fed. 309, 11 Biss. 539, 


ee S—S———— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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this power, or deprive itself of the right to make 
The power of mu- 
nicipal corporations to regulate and control the 
telegraph and telephone business is derived from the 
legislature,!4 and limited accordingly;'> but munici- 
pal corporations are usually vested with broad and 
extensive powers in regard to regulations affecting 
the occupancy and use of their streets.'® 
elusive powers of congress in regard to interstate 
commerce’? do not prevent the making of proper 
local regulations ;!* but the power is subject to cer- 
tain constitutional limitations,!® and following the 
general rule,?° the municipal regulations on the 


such proper police regulations.1* 


subject must be reasonable.*+ 


[§ 585] 129, Theaters and Shows.*? 


Ark.—Ft. Smith v. Hunt, 72 Ark. 
556, 82 SW 168, 105 AmSR 51, 66 
LRA 238. 

Iowa.—State v. Iowa Tel. Co., 175 


Iowa 607, 154 NW 678, AnnCas1917E 


539; East Boyer Tel. Co. v. Vail, 
166 Iowa 226, 147 NW _ 327. : 
Kan.—Wichita v. Missouri, etc., 


Tel. Co., 70 Kan. 441, 78 P 886. 

Md.—Baltimore y, Chesapeake, etc., 
Tel. Co., 92 Md. 692, 48 A 465. 

Minn.—Northwestern Tel. Exch. 
Co. v. Minneapolis, 81 Minn. 140, 838 
NW 527, 86 NW 69, 53 LRA 175. 

Mo.—Carthage y. Garner, 209 Mo. 
688, 108 SW 521; St. Louis v. Bell 
Tel. Co, 96) Mo, 623,710. SW 197, 9 
AmSR 370, 2 LRA 278; Forsythe Vv. 
Baltimore, ete., Tel. Co., 12 Mo. A. 
494. 

N. Y.—American Rapid Tel. Co. v. 
Hess, 125 N. Y. 641, 26 NE 919, 21 
AmSR 764, 13 LRA 454; Barhite v. 
Home Tel. Co., 50 App. Div. 25, 63 
NYS 659; Geneva v. Geneva Tel. Co., 
30 Misc. 236, 62 NYS 172. 

Oh Auerbach _v. Cuyahoga Tel. 
Co., 9 OhS&CP 389, 7 OhNP 633. 

Pa.—Delaware, etc., Tel., etc., Co.’s 
Pet., 224 Pa. 55, 73 A 175, 132 AmSR 
750; Chester v._ Philadelphia, etce., 
Tel. Co., 148 Pa. 120, 23 A 1070; Phila- 
delphia v. Western ‘Union Tel. Co., 11 
Phila. 327, 2 WklyNC 455; Western 
Union Tel. Co. v. Philadelphia, 22 
WElyNC 39. : 

Vt.—Hardwick y.. Vermont Tel., 
etc., Co., 70 Vt. 180, 40 A 169. 

Wis.— Marshfield vy. Wisconsin Tel. 
Co., 102 Wis. 604, 78 NW 735, 44 LRA 
565; State v. Janesville St. R. Co., 
87 Wis. 72, 57 NW 970, 41 AmSR 23, 
22 LRA 759. 

Particular regulations see Tele- 
graphs and Telephones [87 Cyc 1629 
et seq]. 

13, Home Tel., etc., Co. v. Los 
Angeles, 211 U. S. 265, 29 SCt 50, 
53 L. ed. 176; Michigan Tel. Co. v. 
Charlotte, 93 Fed. 11 [app dism 98 
Fed. 1006 mem, 38 CCA 695 mem]. 

24 Ste wuolis: Ve. Bell Pel. Co:9 96 
Mo. 623, 10 SW 197, 9 AmSR 370, 2 
LRA 278; Texarkana v. Southwestern 
Tel., etc., Co., 48 Tex. Civ, A. 16, 106 
SW "915; State v. Sheboygan, 111 ‘Wis. 
23, 86 NW. 657. 

Toe St, Wows) Vv. bell Tel. Co. 96 
Mo. 623, 10 SW 197, 9 AmSR 370, 2 
LRA 278; State v. Red Lodge, 30 
Mont. 338, 76 P 758; Texarkana v. 
Southwestern Tel., etc., Co., 48 Tex. 
Give Ac. 16, e062 SVs otok siatey ‘Vi 
Sheboygan, 111 Wis. 23, 86 NW 657. 

16. See infra XVIII in 44 C. J. 

17. See Commerce §§ 6-9. 

18. Michigan Tel. Co. v. Charlotte, 
93 Fed. 11 ee dism 98 Fed. 1006 
mem, 38 CA 695 mem]; Mutual 
Union Tel. Cee v. Chicago, 16 Fed. 
309, 11 Biss. 539. 

Regulating interstate 
generally see supra § 489. 

18. Western Union Tel, Cosma Nic 
Myatt, 98 Fed. 335; Swayze v. Mon- 


commerce 


roe, 116 La. 643, 40 S 926. 

20. See supra § 229. 

21. Minn. — Northwestern Tel, 
Exch. Co. v. Minneapolis, 81 Minn. 
hs 83 NW 527, 86 NW 69, 53 LRA 

Mo.—Hannibal v. Missouri, ete., 
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usual powers enjoyed by municipal corporations is 
that of regulating theaters and shows.?* 
ture may, and often does, subject to constitutional 
limitations, delegate to municipal corporations the 
power to regulate theaters and shows and similar 
places of amusement,” “4 and such power resides ordi- 
narily in municipal corporations by virtue of their 
incidental implied powers.?° 
usually regarded as an incident of the police power.?® 
But the power must be expressly conferred or must 
arise by necessary implication.?? 
the power is subject to limitations governing the 
exercise of municipal power generally,?8 as for in- 


The legisla- 


Also, such power is 


The exercise of 


stance, it must be exercised reasonably,?® not arbi- 


Among the 


Tel. Co., 31 Mo. A. 23. 

N. J.—Summit vy. New York, etc., 
Tels. COO Nerd. Gi, L238, 041 A 146, 

N. Y.—Matter of Seaboard Tel, 
etc., Co., 68 App. Div. 283, 74 NYS 15. 

Wis.—-Wisconsin Tel. Co. sv. Osh- 
kosh, 62 Wis. 32, 21 NW 828. 

22. Regulation of amusements 
generally see supra § 331. 

Regulation of businesses generally 
see supra § 407. 

. S.—Mutual Film Corp. v. 
Chicago, 224 Fed. 101, 1389 CCA 657; 
Mutual Film Co. wv. Industrial 
Commn., 215 Fed. 138 [aff 236 U. S. 
2305" 35° SCC S8in 59, Mi, eds ob 21. 

Ala.—Dreyfus v. Montgomery, 4 
Ala. A. 270, 58 S 730. 

Cal.—Ex -p. Quarg, 149 Cal. 79, 84 
P 766, 117 AmSR 115, 5 LRANS 183, 
9 AnnCas 747; Greenberg v. West- 
ern Turf Assoc., 140 Cal. 357, 73 P 
1050; West Coast Theatres v. Po- 
mona, 68 Cal. A. 763, 230 P 225. 

Conn.—Hartford v. Parsons, 87 
eps 412, 87 A 736, AnnCas1916A 
1182, 

Ga.—Oldknow vy. Atlanta, 9 Ga. A. 
594, 71 SE 1015. 

Ill.—Nahser v. Chicago, 271 Ill. 288, 
111 NE 119, LRA1916D 95; Chicago 
v. Weber, 246 Ill. 304, 92 NE 859, 34 
LRANS 306, 20 AnnCas 359; Block 
v. Chicago, 239 Ill. 251, 8% NE 1011, 
130 AmSR 219. 

Ind.—Indianapolis v. Miller, 168 
Ind. 285, 80 NE 626, 8 LRANS 822; 
Champer v. Greencastle, 138 Ind. 339, 
35 NE 14, 46 AmSR 390, 24 LRA 768. 

Ky.—McGee Vv. Kennedy, 13d. Ky; 
27, 114-SwW 298, 753. 

Ma. —Brown vy. Stubbs, 128 Md. 129, 
97 A 227, 

Mass.—Boston v. Schaffer, 9 Pick. 
415. 

Mich.—Jewel Theater Co. v. State 
Fire Marshal, 178 Mich. 399, 144 NW 
835, AnnCas1915C 1212; Norris v. Mc- 
Fadden, 159 Mich. 424, 124 NW 54. 

N. Y.—Peo. v. King, 110 IN oth Xi 
418, 18 NE 245, 6 AmSR 389, 1 LRA 
293; Matter of Whitten, 152 App. 
Div. 506, 137 NYS 360, 152 App. Div. 
940 mem, 137.NYS 1149 mem; 
Walker v. Fuhrman,.84 Misc. 118, 146 
NYS 519; McKenzie v. McClellan, 62 
Mise. 342, 116 NYS 645; Hconomo- 
poulos v. Bingham, 109 NYS 728. 

Oh.—Cincinnati v. Brill, 5 OhS&CP 
566, 7 OHNP 534. 

Pa.—Buffalo Branch Mut. Film 
ye ein v. Breitinger, 250 Pa, 225, 95 A 
4 

Tex.—Xydias Amusement Co. 
Houston, (Civ. A.) 185 SW 415; Ex bs 
Bell, 32 ‘Tex. Cr. 308, 22 SW 1040, 40 
AmSR 1778. 

Particular regulations see Theaters 
and Shows [388 Cyc 255 et seq]. 

24. Ala.—Dreyfus v. Montgomery, 
4 Ala. A. 270, 58 S 730. ' 

Cal.—Greenberg v. Western Turf 
Assoc., 140 Cal. 357, 73 P 1050. 

T1l._-Nahser Vv. Chicago, 271 Ill. 288, 
111 NE 119, LRA1916D 95. 

Mass.—Boston Vee ochatrer 9) Pick. 


415. 
N. Y.—Peo. v. King, 110 N. Y. 418, 
18 NE 245, 6 AmSR 389, 1 LRA 293. 
Tex.—Xydias Amusement Comm ve 
Houston, (Civ. A.) 185 SW 415. 
_ 25. Ex p.-Quarg, 149 Cal. 79, 84 


P 766, 117 AmSR 115, 5 LRANS 183; 
Oldknow v. Atlanta, 9 Ga. A. 594, ra 
SE 1015; Indianapolis v. Miller, 168 
Ind. 285, 80 NE 626, 8 LRANS 822; 
Champer Vv. Greencastle, 138 Ind. 339, 
35 NE 14, 46 AmSR 390, 24 LRA 768; 
Cincinnati v. Brill, 5 OhS&CP 566, q 
OHNP 534. 

26. Cal.—West Coast Theatres v. 
Pomona, 68 Cal. A. 763, 230 P 225. 

Ga.—Oldknow v. Atlanta, 9 Ga. A, 
594, 71 SE 1015. 

Ill.— Nahser v. Chicago, 271 Ill. 288, 
111 NE 119, LRA1916D 95; Block y. 
Chicago, 239 Ill. 251, 87 NE 1011, 130 
AmSR 219. 

Mich.—Jewel Theater Co. v. State 
Fire Marshal, 178 Mich. 399, 144 NW 
835, Annas1$15C tea 28 

N. Y.—Matter of Whitten, 152 App. 
Div. 506, 187 NYS 360, 152 "App. Div. 
940 mem, 137 NYS 1149 mem. 

Tex.— Hx p. Bell, 328Rex® Cre sos: 
22 SW 1040, 40 AmSR 178 

[a] Construction of charter or 
statute.—A city charter, providing 
that “the city eouncil shall have 
power to prohibit and punish keepers 
and inmates of bawdy houses and 
variety shows, and to segregate and 
regulate the same, and determine 
such inmates and keepers to be 
vagrants,” does not authorize an ordi- 
nance declaring any place a variety 
show where persons engage in music, 
dancing, or plays, and liquor is sold, 
offered, or given to any person there 
present, and punishing the keeping 
of such show by fine. Ex p. Bell, 32 
eee Cr. 308, 22 SW 1040, 40 AmSR 

27. Chicago v. Weber, 246 Ill. 304, 
Spey 859, 34 LRANS 306, 20 AnnCas 


Ase Ark.—Waters v. Leech, 3 Ark. 
Cal.—Ex p. Quarg, 149 Cal. 79, 84 


P 766, 117 AmSR 115, 5 LRANS 183. 
Tll.—_Nahser Vv. Chicago, PAY fe Dd 
288, 111 NE 119, LRA1916D 95; Chi- 
cago v. Weber, 246 Ill. 304, 92 NE 
859, 34 LRANS 306, 20 AnnCas 359. 

Ind.—Indianapolis v. Miller, 168 
Ind. 285, 80 NE 626, 8 LRANS 822; 
Champer v. Greencastle, 138 Ind. 339, 
35 NE 14, 46 AmSR 390, 24 LRA 768; 
Bills v. Goshen, 117 Ind. 221, 20 NE 
115, 3 LRA 261, 

Mich.—In re Frazee, 63 Mich. 396, 
30 NW_ 72, 6 AmSR 310. 

Minn.—Duluth v. Marsh, 71 Minn. 
248, 73 NW 962. 

Oh.—Cincinnati v. Brill, 5 OhS&CP 
566, 7 OhHNP 534 

R. I—Standard Athletic Club v. 
Cushing, 30 R. I. 208, 74 A 719. 

Va.— Robinson v. Norfolk, 108 Va. 
14, 60) "SH! 762, 228 AmSR 934, 15 
LRANS 294. 

Wash.—Vincent ov. 115 
Wash. 475, 197 P 618. 

Limitations upon exercise of mu- 
nicipal powers generally see supra 
§ 216 et seq. 

29. Waters v. Leech, -3 Ark; 110; 
Indianapolis v. Miller, 168 Ind. 285, 
80 NE 626, 8 LRANS 822; Duluth v. 
Marsh, 71 Minn. 248, 73 NW _ 962; 
Vincent v. Seattle, 115 Wash. 475, 197 

[a] Regulations held not unrea- 
sonable.—McGee vy. Kennedy, 131 Ky. 


Seattle, 
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trarily®® without conflicting with the charter pro- 
visions*! or the laws or policy of the state.2* Also 
it must be exercised within the scope of the power.** 
And the power to regulate theaters and shows does 
not inelude the power to prohibit.*4 

Moving picture shows. Subject to the limitations 
upon the exercise of the power already discussed,*° 
the power to regulate theaters and shows extends 
to moving picture shows.°* It has been held that 
a municipal corporation has no authority to pro- 
hibit moving picture shows in any particular lo- 
eality of the municipal boundaries.*? 

[§ 586] 12914. Time.** It Is beyond the power 
of a municipal corporation to fix a standard for 
computing time for legal purposes in conflict with 
statutory provisions.*® On the other hand, it has 
been held that a municipal corporation, enjoying 
home rule, may fix a standard time for purely 
local or municipal affairs,*° although it varies from 
the standard time provided by statute or éonstitu- 
tional provisions.*+ 
legislature may adopt a standard time and dele- 
gate to municipal corporations the power to apply 
the standard.*? 

[§ 587] 130. Tobacco, Cigars, and Cigarettes. 
Municipal corporations may, when duly authorized, 
regulate the sale of tobacco,*? and may single out 
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And it has been held that the 


[§§ 585-588 


a particular form of manufactured tobacco and pro- 
vide for its regulation.44 But under the power to 
regulate the sale of meats, poultry, fish, butter, 
cheese, lard, vegetables, and all other provisions, 
such corporations have no authority to regulate the 
sale of tobacco.*® 

Smoking or other use. Also municipal corpora- 
tions may prohibit smoking in certain places in 
order to preserve pure and fresh air therein,*® as 
for instance, crowded halls#? or street cars.*8 An 
ordinance prohibiting the smoking of cigarettes 
within the corporate limits is void as an unmreason- 
able invasion of private rights.4®° A municipal ordi- 
nance making it an offense to use or carry tobacco 
on any of the streets or in the parks or the pub- 
lic buildings cannot be sustained as a valid police 
regulation.°° 

[§ 588] 181. Toilets, Water-Closets, Privies, Etc.°+ 
Toilets, water-closets, privies, and cesspools may 
be the proper spbject of municipal regulation.®? 
The power of a municipal corporation to do so is 
usually derived from its police power.®? The regu- 
lation must be reasonable.°* The power to regulate 
does not include the power to prohibit.°> Ordi- 
nanees regulating toilets may provide dif- 
ferent regulations for different classes of build- 


27, 114 SW 298, 753. 

Reascnableness of municipal regu- 
lations generally see supra § 229. 

SO. Vincent v. Seattle, 115 Wash. 
4055 OK Peels. 


31. Waters v. Leech, 3 Ark. 110. 
32. Standard Afnletic Clube ve 
. Cushing, 30 R. I. 208, 74 A 719. 


33. Waters v. Leech, 3 Ark. 110; 
Chicago v. Weber, 246 Ill. 304, 92 NE 
859, 34 LRANS 306, 20 AnnCas 359. 

Scope of powers generally see 
supra § 185. 

34. Nahser v. Chicago, 271 Ill. 288, 
112 NE? 119, -LRAI9I6GD: 95; Vincent 
v. Seattle, 115 Wash. 475, 197 P 618. 

35. See supra text and notes 28-34. 

36. U. S.—Mutual Film Corp. ‘v: 
Chicago, 224 Fed. 101, 139 CCA 657; 
Mutual: Film.: Co... v. Industrial 
Commn., 215 Fed. 138 [aff 236 U. S. 
930, 135 SCt, 387; 59 duced. 542]. 

Ala——Dreyfus v. Montgomery, 4 
Ala. A. 270, 58 S 730. 

Cal.—West Coast Theatres v. Po- 
mona, 68 Cal. A. 763, 230 P 225. 

Tll.—Nahser ‘vy. Chicago, 271 Ill. 
288, 111 NE 119, LRA1916D 95; Block 
vu Chicago, 239 Din 2ol874N LOLT; 
130 AmSR 219. 

Md.—Brown vy. Stubbs, 128 Md. 129, 
87 A227. 

Mich.—Jewel Theater Co. v. State 
Fire Marshal, 178 Mich. 399, 144 NW 
835, AnnCas1915C 1212. 

N. Y.—Matter of Whitten, 152 App. 
Div, 506, 137 INYS) 360; (Walker ‘vy. 
Fuhrman, 84 Misc. 118, 146 NYS 519; 
McKenzie v. McClellan, 62 Misc. 342, 
116 NYS 645; Economopoulos ~ vy. 
Bingham, 109 NYS 728. ; 

Pa.—Buffalo Branch Mut. . Film 
Corp. v. Breitinger, 250 Pa. 225, 95 
A 433. 

Tex.—Xydias Amusement 
Houston, (Civ. A.) 185 SW 415 


Com Vv. 


37. Wertheimer v. Schwab, 124 
Mise. 822, 210 NYS 312. 

38. See generally Time [88 Cyc 
306]. 

89. “Smith v. Pittsburgh, 30% Pa, 
Dist. 454. 

40.. State v. Cincinnati, 101 Oh. 
St, 354, 129) NEP 595. 


41. State v. Cincinnati, supra. 
[a] Reason for, and discussion of, 
rnule.—‘‘It is to be observed that by 


the provisions of the ordinance 
enacted it is attempted only to re- 
quire that the purely municipal 


affairs of the city shall be regulated 
by the standard of time thus adopted. 


The mere statement of the purpose 
and effect of the ordinance shows 
that it has to do only with the details 
of local government and purports 
only to prescribe a standard of time 
which shall apply to required acts of 
any board or officer of the munici- 
pality. ... The ordinance has and 
can have application only to matters 
coming within the express power 
thereby delegated to and conferred 
upon the municipality. It prescribes 
the standard of time in accordance 
with which its own local offices and 
purely municipal transactions shall 
be operated and regulated. It must 
be conceded that the standard of time 
prescribed by the law of the state 
governs and controls as to all mat- 
ters except those having to do solely 
with local governmental action and 
procedure.’ State v. Cincinnati, 101 
Oh. St. 354, 356, 129 NE 595. 

42. Briegel v. Day, 202 App. Div. 
484, 195 NYS 295 [app dism 236 N. 
Y. 646 mem. 142 NE 318 mem]. 

[a] Daylight saving time.— 
Briegel v. Day, 202 App. Div. 484, 195 
NYS (295 [app dism 236--N. Y. 646 
mem, 142 NE 318 mem]. 

43. Gundling v. Chicago, 176 Tl. 
340, 52 NE 44,°48 LRA 230 [aff 177 
US. 18332207 SCU6 38,44 Eewved= 7.2642 

44. Gundling v. Chicago, supra, 

45. Gundling v. Chicago, supra. 

46. State v. Heidenhain, 42 La. 
Ann. 483, 7S 621; 21 AmSR 3888, 


47. State v. Heidenhain, supra. 
48. State v. Heidenhain, supra. 
» 49. Hershberg v. Barbourville, 142 


Ky. 60, 18338 SW 985, 34 LRANS 141, 
AnnCasi1912D 189. 

[a] Reason for, and discussion of, 
rule.—‘“‘The ordinance is so broad as 
to prohibit one from smoking a cigar- 
ette in his own home or on any 
private premises in the city. To pro- 
hibit the smoking of cigarettes in the 
citizen’s own home or on other pri- 
vate premises is ‘an invasion of his 
right to control his own personal ine« 
dulgences. The city council is au- 
thorized by statute to enact and en- 
force all such local, police, sanitary 
and other regulations as do not con- 
flict with general laws. . But un- 
der this power it may not unreason- 
ably interfere with the right of the 
citizen to determine for himself such 
personal matters. If the council may 
prohibit cigarette smoking in the city, 
it may prohibit pipe Smoking or cigar 


smoking, or any other use of tobacco. 
The Legislature did not contemplate 
eonferring such power upon the 
couneil. If the ordinance had pro- 
vided a penalty for smoking cigar- 
ettes on the streets of the city, a 
different question would be presented, 
but whether such an ordinance would 
be valid is a question not now pre- 
sented or decided.” Hershberg v. 
Barbourville, 142 Ky. 60, 61, 133 SW 


085, 34 LRANS 141, AnnCasi912D 
50. Zion v. Behrens, 262 Ill. 510, 


104 NE 836, 51 LRANS 562, 
LOVSART05 7. 

51. Sewers and drains see 
MVGtSin 44°00 J. 

Filth generally see supra § 457. 

52. Ala.—Spear v. Ward, 199 Ala. 
105, 74 S 27. 

Ma Miller vy. Quigss, 87 Mila.” 462, 
100 S 270. < 

Ill.— Chicago v. German Catholic 
Orphan Asylum, 160 Ill. A. 45. 

Minn,—State v. McMahon, 69 Minn. 
265. 72 NW 79, 38 LRA 675. 

Miss.—Gulfport v. Shepperd, 116 
Miss. 439, 77 S 193. 

Mo.—St. Louis v. Nash, 260 SW 985. 

N. J.—Courter v. Newark Bd. of 
Mealth,254 Ne de) Lt 325. 28 Aarg4g= 
Nicoulin v. Lowery, 49 N. Sig dlbe 391, 
8 A 513. 

N. C.—Ratchford y. Gastonia, 177 
INICe re eno SSI Zale 

Eng.—Simmons v. Malling Rural 
Council, [1897] 2 Q@. B. 488. See Re 
Taylor, 14 OntWN 108 (by-law valid 
in part). 

[a] Cesspools.—State v. McMahon, 
69 Minn. 265, 72 NW 79, 38 LRA 675; 
Gulfport v. Shepperd, 116 Miss. 439, 
77 S 198; Nicoulin v. Lowery, 49 N. 
ee OllgiaS, A Dlkos 

53. St. Louis v. Nash, (Mo.) 260 
SW 985. 
wen Cary v. Ellis, 78 Fla. 186, 82 S 
[a] Rule applied.—An ordinance 
requiring a sanitary privy to be con- 
structed and maintained in every 
house and building in the city in 
which people live, or where they con- 
gregate or assemble, or any kind of 
business is carried on, is unreason- 
able and arbitrary, and invalid. Cary 
Vv. Ellis,. 78 Fila, £86, 82'S :784., 

5 Reasonableness generally see supra 

55. Malone v. Quincy, 66 Fla. 52, 
62 S 922, AnnCas1916D 208 [expl 


AnnCas 


infra 


—— SSS). 
For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number. 


§§ 588-594] 


ings ;5° and when an ordinance regarding such 
equipment designates the class of equipment, it 
may confer upon a board or officer the power to 
determine what type shall be allowed.*7 The mu- 
nicipal corporation may require privy vaults to be 
removed and replaced by water-closets.°’ It may 
provide for the cleaning and inspection of sur- 
face closets or privies by the municipal authori- 
ties,°® with an assessment on the land for the ex- 
pense,®° for which it might be sold.*t Regulations 
relating to the subjects under consideration have 
been construed, governed by the general rules,®? to 
apply only to things constructed after their passage.®* 

[§ 589] 132. Trading Stamps.°* Without express 
authority municipal corporations cannot prohibit 
merchants and dealers in merchandise from offer- 
ing gifts to induce trade;®° and such authority 
itself cannot be derived from the general welfare 
clause.“ It has been held that the prohibiting 
of the issuance of trading stamps or profit-sharing 
coupons and gifts of like kind, in connection with 
the advertisement and sale of goods, is not a proper 
exercise of the police powers of municipal corpora- 
tions.*? 

[§ 590] 133. Turnpikes and Toll Roads.°* While 
a municipal corporation under duly delegated au- 
thority may regulate toll road companies,®® in do- 
ing so it must keep within the scope of its dele- 
gated powers.”° 

[§ 591] 134. Undertakers and Undertaking Estab- 


MUNICIPAL CORPORATIONS 


understand such establishments are 


[43 C.J.] 439 


lishments.71. The business of undertakers may be 
a proper subject of municipal regulation,’? es- 
pecially under the municipal police power.’* In the 
exercise of the power the location of undertaking 
establishments may be regulated.74 A statute deal- 
ing with morgues has been held not to apply to 
undertaking establishments.” 

[§ 592] 135. Unlawful Assembly.** Conduct of 
the nature of unlawful or disorderly assemblage 
may be suppressed by municipal corporations.” 
Under a municipal ordinance, providing that all 
persons of the number of three or more assembled 
and refusing to disperse when commanded to do 
so by a police officer shall forfeit a penalty, the 
offense is not committed until a reasonable time 
has elapsed after the officer’s direction to move.’* 
But such corporations cannot abridge the right of 
the people to assemble peaceably,’® in violation of 
constitutional provision.*° 

[§ 593] 136. Usury.8! In the absence of express 
power granted, municipal corporations have no 
power to impose penalties upon those charging 
usury.®2 But an ordinance, providing that any pri- 
vate money lender who shall charge, exact, or re- 
ceive interest in excess of the legal rate shall be 
subject to a fine or imprisonment, has been enforced 
without questioning the existence of the municipal 
power.®% 

[§ 594] 137. Vaccination. Under the general 
power of a municipality to regulate health, it is 


947, 79 S 542,-3 ALR 955; Meagher v. 


a v. Quigg, 87 Fla. 462,.100 S 
{a] Rule applied.— Under’ the 
power to regulate the use of earth 
closets the municipality has no power 
to absolutely prohibit them. Malone 
v. Quincy, 66 Fla. 52, 62 S 922, Ann 
Cas1916D 208. 
ten rotbision generally see supra § 
: 56. Chicago v. German Catholic 
Orphan Asylum, 160 Ill. A. 45. 
57. Chicago v. German Catholic 
Orphan Asylum, supra. 


58. St. Louis v. Nash, (Mo.) 260 
SW 985. P 
59. Ratchford v. Gastonia, 177 N. 


Cr375,99 SH Ai. 

60. Ratchford v. Gastonia, supra. 

61. Ratchford v. Gastonia, supra. 

62. See supra § 360. 

63. Forbes v, Wilmington, 15 Del. 
186, 40 A 1105. 

[a] Privies.—Forbes v. Wilming- 
ton, 15 Del. 186, 40 A 1105. 

64. See generally Trading Stamps 
[38 Cyc, 919]. 

Regulation or prohibition of lot- 
teries see Lotteries § 34. 


65. Commercial . Security Co. y. 
hee, 148 Ga, 597, 97 SH 516. 

Regulation or prohibition of gift 
enterprises see Lotteries § 34. 

66. Commercial Security Co. v. 


Lee, 148 Ga. 597, 97 SH 516. 

67. Denver v. Post Printing, etc., 
Co.,7.0. Colo. 166, 197 P1898; Denver 
v. United Cigar Stores Co., 68 Colo. 
363, 189 P 848; Denver v. Frueauff, 
39 Colo. 20, 88 P 389, 7 LRANS 1131, 
12 AnnCas 521. 

Constitutionality of statutes pro- 
hibiting issuance of trading stamps 
see Constitutional Law § 1089. 

68. See generally Turnpikes and 
Toll Roads [38 Cyc 360]. 

69. See Milesburg v. 22 
WklyNC (Pa.) 180. 

70. Milesburg v. Green, supra. 

71. Regulation of businesses gen- 
erally see supra § 407. 

72. Brown v. Los Angeles, 183 Cal. 
783, 192 P 716; Meagher v. Kessler, 
147 Minn. 182, 179 NW 732; St. Paul 
v. Kessler, 146 Minn. 124,.178 NW 
171; Spencer-Sturla Co. v. Memphis, 
(Tenn.) 290 SW 608. 

{a] “Ihe funeral home such as de- 
fendants are conducting, and as we 


Green, 


conducted elsewhere, does not fill the 
same Office as a church. The funeral 
services in the latter are as a rule 
confined to those who in life were 
members, and hence are necessarily 
not frequent. The dead body is in the 
chureh only for the brief period of 
the service. The funeral home, on 
the other hand, is open to any one, 
who will pay the price. It is a busi- 
ness proposition; to make. it success- 
ful the endeavor will be to have as 
many bodies brought there as possi- 
ble; and to. accommodate the business 
dead bodies may be kept theyre for 
hours or even days. We conclude 
that the stipulated facts are such 
that an ordinance which prohibits 
them in a residence district consist- 
ing exclusively of homes cannot be 
held unreasonable or void.” St, Paul 
v. Kessler, 146 Minn, 124, 128, 178 
NW 171. 

73. Brown y. Los Angeles, 183 Cal. | 
783, 192.P 716. 

[a] Discussion of rule.—‘‘The 
nature and extent of the police power 
has been so often discussed by the 
courts of this and other states that 
we.deem it unnecessary to enter into 
any general discussion thereof, par- 
ticularly in view of the fact that in 
his petition for rehearing the appel- 
lant concedes that the business of 
operating an undertaking establish- 
ment is subject to police regulation. 
It has been held that livery-stables, 
laundries, soap and glue factories, 
carpet-beating establishments, lum- 
ber-yards, brick-yards,  bill-boards, 
cemeteries, private hospitals for 
inebriate, insane, and _ tubercular 
patients are subject to regulation un- 
der the police power, and that in the 
exercise of such power their main- 
tenance may be prohibited. The same 
reasoning which would lead to the 
conclusion that these establishments 
are subject to police regulation would 
also point to the conclusion that un- 
dertaking establishments are subject 
to such regulation and may be pro- 
hibited in thickly settled communities. 
and in residential districts.” Brown 
v. Los Angeles, 183 Cal. 783, 785, 192 
Peli. 

74. 
Osborn y. Shreveport, 


Brown v. Los Angeles, supra; 
143 La, 


Kessler, 147 Minn. 182, 179 NW 732; 
St. Paul v. Kessler, 146 Minn. 124, 
179 NW 171; Spencer-Sturla Co. v. 
Memphis, (Tenn.) 290 SW 608. 

“We find no reason to doubt that 
plaintiff conducts his business after 
the most approved methods and with 
as little offense to those by whom he 
may be surrounded as the business 
will admit; but, to the incidents men- 
tioned [odors from decayed corpses], 
there is to be added the fact that the 
business itself is a gruesome one, and 
that the psychological influence of 
being confronted, and having one’s 
family confronted, day after day and 
at all hours of the day, with death, 
and its woeful trappings in the shape 
of hearses and other vehicles, carry- 
ing in and out of a neighboring build- 
ing the mortal remains of some fel- 
low being, is no more enlivening nor 
wholesome than would be the con- 
stant presence of the same corpse, or 
the immediate proximity of a grave 
yard; and we take judicial notice that 
the introduction of such a business 
into a_ residential neighborhood, 
where none has previously been es- 
tablished, will inevitably depreciate 
the value of the property as well as 
discommode the owners.” Osborn y. 
Shreveport, supra [quot St. Paul v. 
Kessler, supra]. 

75.- Koebler v. Pennewell, 75 Oh. 
St. 278, 79 NE 471. 

76. See generally Unlawful As- 
sembly [39 Cye 831]. 

Diserderly conduct see supra § 424. 

Public meetings see supra § 549. 

77. Vicksburg v. Briggs, 102 Mich. 


551, 61 NW 1 


What constitutes unlawful assem- 
blage see Unlawful Assembly [39 
Cye 831]. 

78. Price v. Tehan, 84 Conn. 164, 
79 A 68, 34 LRANS 1182, AnnCas 
TOA SU ss 


, 79. Peo. v. Padilla, 20: Porto Rico 
262. 

80. See Constitutional Law §8§ 
482-484, 
§ 81. See generally Usury [39 Cyc 
(aban 

82. Augusta v. Clark, 124 Ga. 254, 


52 SEH 881. 
83. Columbia vy. Phillips, 101 S. C. 


932, | 391, 85 SE 963. 


* 


‘ 


440 [43 C.J.] 


held that a municipal corporation has no authority 
to make vaccination a condition precedent to the 
admission of children into schools.* 

[§ 595] 1388. Vagrancy.®® The suppression of acts 
in the nature of vagrancy may be a proper subject 
Municipal corporations 
may declare what acts shall constitute vagrancy,°*’ 
and such power may be delegated to them by the 
But such power must be confined within 
reasonable bounds®® and limited to the generally 
accepted meaning and scope of the law relating to 
The corporation may denounce idle- 
ness of persons who are able to work and who have 
no visible means of support as vagrancy.°* 
been held that an ordinance declaring certain per- 


of municipal regulation.*¢ 
state.®® 


the subject.°° 


84. Peo. v. Chicago Bd. of Educa- 
tion, 234 Ill. 422, 84 NE. 1046, 17 
LRANS 709, 14 AnnCas 943. 

Vaccination regulation generally 
see Health §§ 39, 40. 

Vaccination of school children gen- 
erally see Schools and School-Dis- 
tricts [35 Cye 1117]. 

85. See generally Vagrancy [39 
Cyc 1108]. 

Disorderly conduct see supra § 424. 

Prostitution see supra § 548. x 

‘86. U. S.—Guidoni v. Wheeler, 230 
Fed. 93, 144 CCA 391. 

Minn.—State vy. Stone, 96 Minn. 482, 
105 NW 187. 

Mo.—Taft v. Shaw, 284 Mo. 531, 225 
SW 457. 

Oh.—Welch v. Cleveland, 97 Oh. St. 
311, 120 NE 206. 

Or.—Nichols v. Salem, 49 Or. 298, 
89 P 804. 

S. C.—Greenville v. Ward, 94 S. C. 
321, 77 SE 1021. 

Protection of morals generally see 
supra § 209. 

87. State v. Stone, 96 Minn. 482, 
105 NW 187; Taft v. Shaw, 284 Mo. 
531,225 SW 457. 


88. Nichols v. Salem, 49 Or. 298, 
89 P 804. 

89. State vy. Stone, 96 Minn. 482, 
105 NW 187. 

90. Matter of Way, 41 Mich. 299, 
301, 1 NW 1021; State v. Stone, 96 
Minn, 482, 105 NW 187. 

"Tt seems necessary ..  ». to sug- 


gest that the common council cannot 
enlarge the term or include in it any- 
thing that is not vagrancy under the 
statutes. Vagrancy is distinguished 
expressly from disorderly conduct 
generally, and from breaches of the 
peace. ... It can only reach such 
cases of vagabondage as come fairly 
within the common law meaning of 
the word, which was possibly de- 
signed to protect the public from ex- 
pense, quite as much as from dis- 
order.” Matter of Way, supra. 

F Boers of powers generally see supra 

185. 

91. Taft v. Shaw, 284 Mo. 531, 225 
SW 457. 

[a] Discussion of rule.— ‘It is 
urged that the idleness and invisible 
means of support must be publicly 
exhibited before the general welfare 
is hurt or affected. This is not neces- 
Sarily so. The idleness is a menace 
to society per se. Idleness breeds 
law violators. ... Unless otherwise 
restricted, the police power of the 
city authorized the definition of a 
vagrant found in this first clause of 
the ordinance. Idleness without 
visible means of support, with ability 
to work and no effort to secure work 
is sufficient, if the municipality, in 
the exercise of its police power 
so desired to define a vagrant, pro- 
vided other restrictions do not pre- 
vent.” Taft v. Shaw, 284 Mo. 531, 
544, 225 SW 457. 

92. Greenville v. Ward, 94 S. C., 
sot 1, SI O21) 

93. Regulation of businesses gen- 
erally see supra § 407. 

94. Chicago v. Hebard Express, 
etc., Co., 301 Ill, 570, 134 NE 


‘Jia lee 


MUNICIPAL CORPORATIONS 


sons to be vagrants is not invalid because it pro- 
hibits the jury from considering the possession of 


fs money or valuables on the question of vagrancy, 


tion.°> Subject. 


It has 


Wagner v. St. Louis, 284 Mo. 410, 224 

SW 413, 12 ALR 495. 
95. Regulation of: - 

eg rr es at railroad depots see supra 

461. 

Motor vehicles see Motor Vehicles 
42 C. J. p 563 

Railroads see supra § 564. | 

Street railroads see supra § 579. 


96. See infra text and note 97 
et seq. 
97. Ala.—Bray v. State, 140 Ala. 


172, 37 S 250; Lindsay v. Anniston, 
104 Ala. 257, 16 S 545, 53 AmSR 44, 
27 LRA 436. : 

Ark.—Brewster v. Pine Bluff, 70 
Ark. 28, 65 SW 934. r 

Del.—Gutrona v. Wilmington, 13 
Del. Ch. 208, 124 A 658. 

D. C.—Bowles vy. District of Colum- 
bia, 22 App. 321. 


Fla.—Taylor v. Roberts, 84 Fla. 
654, 94 S 874. 
Ga.—Schlesinger v. Atlanta, 161 


Ga. 148, 129 ‘SE 861; Western, etc., R. 
Co. v. Young, 81 Ga. 397, 7 SE 912, 
12 AmSR 320. 

T1l.—Chicago, ete., R. Co. v. Carlin- 
ville, 200 Ill. 314, 65 NE 730, 93 Am 
SR 190, 60 LRA 391; Lake View v. 
Tate, 130 Ill. 247, 22 NE 791, 6 LRA 
268; Lake Shore, etce., R. Co. v: Pro- 
beck, 33 Ill. A. 145. 

Ind.—Pittsburgh, ete, R. Co. v. 
Lightheiser, 163 Ind. 247, 71 NE 218, 
660; Veneman vy. Jones, 118 Ind. 41, 
20 NE 644, 10 AmSR 100; Mercer v. 
Corbin, 117 Ind. 450, 20 NE 132, 10 
AmSR 76, 3 LRA 221; Whitson v. 
Franklin, 34 Ind. 392. 

Iowa.—Huston y. Des Moines, 176 
Iowa 455, 156 NW 883; Meyers v. 
Chicago, etc., R. Co., 57 Iowa 555, 10 
NW 896, 42 AmR 50. 

Kan.—Good v. Ehrlich, 67 Kan. 94, 
72 P 545; Snyder v. North Lawrence, 
8 Kan. 82. 

Ky.—Com. v. Nolan, 189 Ky. 34, 
224 SW 506; Rowe v. Reneer, 99 SW 
250, 30 KyL 545. 

Md.—Kidd v. Chissell, 146 Md. 169, 
126 A 82, 388 ALR 20; State y. Brown, 
142 Md. 27, 119 A 684. 

Mass.—Com. v. Gage, 114 Mass. 
328; Com. v. Worcester, 3 Pick. 462, 
Thach. Cr. 100; Com. vy. Harney, 2 
Cush. 562, 48 AmD 679. 

Mich.—Peo. vy. Little, 86 Mich. 125, 
48 NW 693. 

Minn.—Jefferson Highway Transp. 
Co. v.: St.. Cloud, 155 Minn. °463;.193 
NW 960; St. Paul v. Smith, 27 Minn. 
364, 7 NW 734, 38 AmR 296. 

Mo.—Peterson vy. Chicago,.ete., R. 
Co., 265 Mo. 462, 178 SW 182; Blue- 
dorn v. Missouri Pac. R. Co., 108 Mo. 
439, 18 SW 1108, 32 AmSR 615; Grube 
vy. Missouri Pac. R. Co., 98 Mo. 3830, 
11 SW 736, 14 AmSR 645, 4 LRA 
776; Merz v. Missouri Pac. R. Co., 88 
Mo. 672, 1 SW’ 382; Windsor v. Bast, 
(A.) 199. SW 722% Chillicothe “v, 
Brown, 38 Mo. A. 609. 

Nebr.—Christensen vy. Tate, 87 
Nebr. 848, 128 NW 622. 

N. J.—kKolankiewiz v. Burke, 91 N. 

567, 108 A 249; Harris v. Atlan- 
tic. City, (387 Ned) a.) 251, 62 AS 9Sb. 
Combs v. Lakewood Tp., 68 N. J. L. 


27;] 582, 53 A 697. 


merely declaring that as a rule of evidence such 
possession shall not be deemed a visible means of 
gaining a livelihood.®? 

[§ 596] 139. Vans.%% 
gaged in the business of moving or hauling house- 
hold goods or personal property for hire may be 
regulated by municipal corporations.®* 

[§ 597] 140. Vehicles and Means of Transporta- 


The trade of persons en- 


to the limitations discussed here- 


inafter,°° ordinarily municipal corporations have 
power to regulate the traffic of vehicles of all kinds, 
commonly used within the corporate limits,®’ as an 


N. Y.—Waldorf-Astoria Hotel Co. 
v.. New, York, 212, iN. Y../9%, 205° NE 
803 [foll Hawk v. New York, 211 N. 
Y. 598 mem, 105 NE 1086 mem]; 
New York v. Reesing, 77 App. Div. 
417, 79 NYS 8381; Campbell v. Quig- 
ley, 127 ‘Mise. 261,. 215: NYS 677; 
Peo. v. Harden, 110 Misc. 72, 179 NYS 
732; Peo. vy. May, 98 Misc. 561, 164 
NYS 717; Yellow Taxicab Co. v. Gay- 
nor, 82 Mise. 94, 148 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 299]; 
Hotel Astor v. Gaynor, 82 Misc. 94, 
1438 NYS 279 [aff 159 App. Div. 888 
mem, 144 NYS 299]; Hilliard Hotel 
Co. v. Gaynor, 82 Misc. 94, 148 NYS 
279 [aff 159 App. Div. 888 mem, 144 
NYS 299 (aff 211 N. Y. 597 mem, 105 
NE 1087 mem)]; Hawk v. New York, 
82 Mise. 94, 143 NYS 279. [aff 159 _ 
App. Div. 888 mem, 144 NYS 494 (aff 
211 “N. “Y.°598""mem,” 105 “NED 1086 
mem)]; Waldorf-Astoria Hotel Co. v. 
New York, 82 Misc. 94, 148 NYS 279 
[aff 159 App. Div. 888 mem, 144 NYS 
494 (aff 212 N. Y. 97, 105 NE 803)]; 
New York v. Reesing, 38 Misc. 
P2957 F ON VS “S24 fart Apps ebive 
417, 79 NYS 331]; Buffalo v. New 
CA a etc., R. Co., 6 Misc. 630, 27 NYS 


Oh.—Branahan v. Cincinnati Hotel 
Co., 39 Oh. St. 338, 48 AmR 457; Chit- 
tenden v. Columbus, 5° Oh. Cir. Ct. 
N. S. 84, 26 Oh. Cir. Ct. 581; Lewis v. 
Cincinnati St. R. Co., 10 OhS&CP 53, 
8 OhNP 417; Watson v. Ripley, 21 
OhNPNS 107; Stern v. Columbus, 16 
OhNPNS 353; Columbus v. Jeffrey, 
1 OhNPNS 265. 

Okl.—Westlake vy. Cole, 115 Okl. 
109, 241 P 809; Ex p. Holt, 74 Okl. 


226,178 P 260. 

Pa.—Easton v. Miller, 265 Pa. 25, 
108 A .262 [foll Shamokin, etce., 
Transit Co. v. Mt. Carmel Borough, 
268 Pa. 276, 110 A 927]; Pennsylvania 
Co. v. James, 81 Pa, 194, 

Tex.—Gill v. Dallas, (Civ. A.) 209 
SW’ 209: Autor Transit Con ve SiG, 
Worth, (Civ. A.) 182 SW 685; Kis- 
singer v. Hay, 52 Tex. Civ. A. 295, 113 
SW 1005; Ex p. Parr, 82 Tex. Cr. 525, 
200 SW 404. 

Vt.—State v. Jarvis, 89 Vt. 239, 95 
A 541. 

Wash.—State v. Spokane, 109 Wash. 
360, 186 P 864; Spokane v. Knight, 
101 Wash. 656, 172 P 823. 

W. Va.—Chittum v. Morgantown, 
96 W. Va. 260, 122 SE 740. 

Wis.—Horn vy. Chicago, ete., R..Co., 
38 Wis. 463. 

B._C.—Rex v. Calbic, 28 B. C. 113, 
61 DomLR 208, 88 CanCrCas 352, 
[1920] 2 WestWkly 621. 

Ont.—Reg. v. Duggan, 21 CanLT 
OccNotes 35. 

Que.—Samson y. Montreal, 14 Que. 
K, B. 461. 

[a] Particular regulations con- 
strued.—Fifth Ave. Coach Co. v. New 
York City, 194 N. Y. 19, 86 NE 824, 
21 LRANS 744, 16 AnnCas 695. 


[b] Bicycles.—(1) Emporia _ v. 
Wagoner, 6 Kan. A. 659, 49 P 701; 
Massinger v. Millville, 68 N. J. L. 


123, 438 A 443. (2) Ordinance requir- 
ing a bicycle to carry a light after 
dark is constitutional, Des Moines vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 597] 


exercise of their police powers,®® not inherent,®? 
but granted to the corporation expressly or im- 
pliedly.t. But such regulations must be reason- 
able,? and not arbitrary or diseriminatory.? And 
the power to regulate such vehicles does not au- 
thorize prohibition.t But under a grant of ex- 
press power a municipal corporation may prohibit 
particular kinds of vehicles from operating on its 
streets or other publie places.6 Vehicles merely 
passing through the municipality may not be in- 
eluded ;° but those may which belong to nonresi- 
dents if publicly used in the municipality,? or if 
the route terminus is within it.8 The municipal 
corporation may prescribe what style of vehicles 
shall be used for public passenger service,® but not 
for private use;!° what streets they must travel, 
if regular lines;** and where hacks must stand;!2 
whether the driver may leave them;!* and what 
mark of distinetion he shall wear.1* It may pro- 
hibit anyone from riding on the seat with the 
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not slow driving;!7 and may assess a_ penalty 
against a public conveyance for refusal to carry 
a passenger.’ It may confine vehicles to the right- 
hand sides of the centers of streets, with reference 
to the directions in which they are severally moy- 
ing,’®. and may forbid the leaving of any vehicle 
standing on a street elsewhere than on’ the right- 
hand side thereof with reference to the direc- 
tion in which it faces.2° A municipal regulation 
which interferes with its lawful use of sidewalks 
by pedestrians and endangers the safety of pedes- 
trians by permitting vehicles on the sidewalks is 
unreasonable and invalid.?? 

Charges and prices.?* Generally speaking, a'mu- 
nicipal corporation, under its properly delegated 
police power, may prescribe rates for carriage by 
cab, hack, coach, omnibus, car, or other vehicle, 
used in transportation within the municipal bound- 
aries.?° i 

Delegation of power.?* While a municipality may 


driver.?® 


Keller, 116 Iowa 648, 88 NW 
AmSR 268, 57 LRA 243. 


827, 93 


{c] Regulating hackney coachés. 
—Com. v. Robertson, 5 Cush. (Mass.) 
438. 

{d] Exclusive use of hotel cab 


stands may be given. Samson v. 
Montreal, 14 Que. K. B. 461. 

Le] Time of standing in one place 
by huckster wagon may be limited. 
Com. v. Brooks, 109 Mass. 355. 

[f] Weight of load passing over 
street.—Com. v. Mulhall, 162 Mass. 
496, 39 NE 183, 44 AmSR 387, 

[g] Employment of slaves.—The 
authority given by law to the mayor 
and aldermen of St. Louis to regu- 
late, by ordinance, drays, etc., did not 
empower them to prevent slaves from 
being employed in, driving them. St. 
Louis v. Hempstead, 4 Mo. 242. 


[h] Regulations held not violated. 
—Rex v. Maher, 10 Ont. L. 102, 6 
pega eS 247. 


Bowser v. Thompson, 103 Ky. 


331, 745 Sw 13,20 KyL 31; Kittanning | 


Vv. Montgomery, 5 Pa. Super. 196. 

99. New Iberia v. Migues, 32 La. 
Ann. 923; Com. v. Wagner, 9 Pa. Co. 
625; Gettysburg v. Zeigler, 2 Pa, Co. 
326. 


1. Knox City v. White, 19 Mo. A. 
528; Knox City v. Thompson, 19 Mo. 
A, 523; Gettysburg v. Zeigler, 2 Pa. 
Co. 326. 

2. Kan.—Kansas City v.. McDon- 
ald, 60 Kan. 481,57 P 123, 45 LRA 429, 

La.—New Orleans Vv. Gilly, 148 La. 
9, 86 S 564. 

Mad.—Kidd v. Chissell, 146 Md. 169, 
126 A 82, 38 ALR 20. 

2 Cush. 


Mass. ~Com. v. 
562, 48 AmD 679. 

Oh.—Watson Vv. Ripley, 21 OhNPNS 
107; Hogans v. Columbus, 14 OhNP 
NS 33; Columbus v. Jeffrey, 1 OhNP 
NS 265. 

Pa.— Ordway v. Cornelius, 23 Pa. 
Co. 281; Com. v. Wagner, 9 Pa. Co. 625. 

Tex. 2 x p. Battis, 40 Tex. Cr. 112, 
48 SW 513, 76 AmSR 708, 43 LRA 
863. 

{a] Evidence held aaa sears 
State v. Rohart, 83 Minn. 257, 86 NW 
93, 383, 54 LRA 947, 

Reasonableness of ir oa ad gen- 
erally see supra 

3. y ogans vy. Columbus, 14 OhNP 
NS 33; Columbus v. Jeffrey, 1 OhNP 
NS 265. 

4 Quigg v. State, 84 Fla. 164, 9358S 
139. 

Prohibition generally see supra § 
250. 

5.: Rex v. Calbic, 28 B. Cl 113,- 61 
DomLR 203, 33 CanCrCas 352, [1920] 
2 West Wkly 621. 

6. Bennett v. 
5. 

7, Tomlinson vy. Indianapolis, 144 
Ind. 142, 43 NE 9, 86 LRA 413; Mason 
vy. Cumberland, 92 Md. 451, 48 A 136; 
Gibson v. Coraopolis, 22 PittsbLeg 


Harney, 


Birmingham, 31 Pa. 


It may also prohibit fast driving,'® but 


JNS (Pa.) 64; Charleston y. Pepper, 
30S) Cais 3645 

8. Sacramento v. California Stage 
Cos. Ta "Calas, 

9. Com. v. Stodder, 2 Cush. (Mass.) 
562, 48 AmD 679. 

10. See Chicago v. Collins, 175 Ill. 
445, 51 NE 907, 67 AmMSR 224, 49 LRA 
408; Com. v. Stodder, 2 Cush. (Mass.) 
562, 48 AmD 679. 

LL Com" va!) \Stoddens) 2)> Cush; 
(Mass.) 562, 48 AmD 679. 

12. Ala.—Montgomery v. Parker, 
114 Ala, 118, 21 S 452, 62 AmSR 95. 

D. C.—Stephens y. District of Co- 
lumbia, 16 App. 279. 


‘Kan.—Ottawa v. Bodley, 67 Kan. 
ASS QR OAS. 
Mass.—Com. v. Matthews, 122 


‘Mass. 60., 


N. J.—Combs v. Lakewood Tp., 68 
Net So) Le 582053 VAN 69 72 

N. Y¥.—Waldorf-Astoria Hotel Co. 
v. New York, 212 N. Y. 97, 105 NH 
803 [foll Hawk v. New York, 211 N. 
Y. 598 mem, 105 NE 1086 mem]; 
Masterson y. Short, 30 N. Y. Super. 
241, 3 AbbPrNS 154, 33 HowPr 481; 
Yellow Taxicab Co. v. Gaynor, 92 
Misc. 94, 148 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 299]; Hotel 
Astor v. Gaynor, 82 Mise. 94, 143 
NYS 279 [aff 159 App. Div. 888 mem, 
144 NYS 299]; Hilliard Hotel Co. v. 
Gaynor, 82 Misc. 94, 1438 NYS 279 
[aff 159 App. Div. 888 mem, 144 NYS 
299) Cath "211 NEY b9 T° mem," 105eNE 
1087 mem)]; Hawk v. New York, 82 
Misc. 94, 143 NYS 279 [aff, 159 App. 
Div. 888 mem, 144 NYS 494 (aff 211 
N. Y. 598 mem, 105 NE 1086 mem)]; 
Waldorf-Astoria Hotel Co. v. New 
York, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 888 mem, 144° NYS 494 
(aff 212 N. Y. 97, 105 NE 803)]; New 
York v. Reesing. 38 Misc. 129, 77- NYS 
82 [afl 77 App Diy. 4177) 79° NYS seit. 

Okl.—McGuire v. Wilkerson, (Cr.) 


209 P 445. 
Tex.—Kissinger v. Hay, 52 Tex. 
Give VAT 295) chs) TSW 0 05) ee a, 


Vance, 42 Tex. Cr. 619, 62 SW 568. 

[a] A sight-seeing car, soliciting 
public patronage, is a public ‘hack, 
within an ordinance prohibiting pub- 
lic hacks waiting for employment to 
stand at any street or place other 
than at a public hack stand. Peo. v. 
May, 98 Misc. 561, 164 NYS 717. 

[b] A public hack stand, desig- 
nated by the commissioner of 
licenses, as authorized by the code of 
ordinances, is a “fixed locality,” with- 
in the meaning of the section defining 
a sight-seeing car as one carrying 
persons from a ‘fixed locality” to 
points of interest in the city. Peo. v. 
May, 98 Misc. 561, 164 NYS 717. 

13. “Hix p: Vance, 42 Tex. Cr. 619, 
62 SW 568. 

14. Atlantic City v. Feretti, 70 N. 
Ja te 489) 5 A 259° 

15. Yéllow Taxicab Co. v. Gaynor, 


vest upon designated officials or officers certain 


82 Misc. 94, 148 NYS 279 [aff 159 
App. Div. 888 mem, 144 NYS 299]; 
Hotel Astor v. Gaynor, 82 Misc. 94, 
143 NYS 279 [aff 159 App. Div. 888 
mem, 144 NYS 299]; Hilliard Hotel 
Co. v. Gaynor, 82 Mise. 94, 143 NYS 
279 [aff 159 App. Div. 888 mem, 144 
NYS 299 (aff 211 N. Y. 597 mem, 105 
NE 1087 mem)]; Hawk v. New York, 
82 Misc. 94, 148 NYS 279 [aff 159 
App. Div. 888 mem, 144 NYS 494 (aff 
211. N. Y. 598 mem, 105 NE 1086 
mem)]; Waldorf-Astoria Hotel Co. v. 
New York, 82 Misc. 94, 143 NYS 279 
[aff 159 App. Div. 888 mem, 144 NYS 
494 (aff 212 N. Y. 97, 105 NE 803)j]. , 

16. Ind.—Nealis v. Heyward, 48 
md. 1.9) ; 

Mass.—Com. v. Roy, 140 Mass. 432, 
4 NE 814; Com. v. Worcester, 3 Pick. 
462. See Heland v. Lowell, 3 Allen 
407, 81 AmD 670 (a city may pass an 
ordinance regulating the rate of 
speed at which horses may be driven 
across bridges which is binding on its 
members and all other persons). 

Mich.—Peo. y. Little, 86 Mich, 125, 
48 NW 693. 

Mo.—Bluedorn vy. Missouri Pac. R. 
Co., 108 Mo, 439, 18 SW 1103, 32 Am 
SR 615. 

Ss. Sean Un Council vy. Dunn, 12 S. 
Crass 


eve Stephens v. District of Colum- 
bia, 16 App. (D. C.) 279. 

18. Fonsler v. Atlantic City, weOMINe 
del 25,” 6 An Wig) 


19. Beck v. Cox, 77 W. Va. 442, 87 
SE 492. 

20. Beck v. Cox, supra, 

21. Ordway v. Cornelius, 23 Pa. 
Co. 281. 

22. Prices of commodities sold at 


retail see supra § 544. 

Rates of public utilities generally 
see supra §§ 552, 554-561. 

23. Bray v. State, 140 Ala.172,37S 
250; Com. v. Gage, 114 Mass. 328; Com. 
v. Duane, 98 Mass. 1; Fonsler v. At- 
Jantic: City, TON. Jel 22566 AS 19 
Yellow Taxicab Co. v. Gaynor, 82 Misc. 
94,1438 NYS 279 [aff 159 App. Div. 888 
mem, 144 NYS 299]; Hotel Astor v. 
Gaynor, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 888 mem, 144 NYS 
299]; Hilliard Hotel Co. v. Gaynor, 82 
Mise. 94, 148 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 299 (aff 211 
N. Y. 597 mem, 105 NH 1087 mem)]; 
Hawk v. New York, 82 Misc. 94, 143 
NYS 279 [aff 159 App. Div. 888 mem, 
144 NYS 494 (aff 211 N. Y. 598 mem, 
105 NE 1086))]3% Waldorf-Astoria 
Hotel Co. v. New York, 82 Misc. 94, 
143 NYS 279 [aff 159 App. Div. 888 
mem, 144 NYS 494 (aff 212 N. Y. 97, 
105 NE 803)]. , 

[a] Ten-cent fare for omnibus 
passenger may be prescribed. Atlan- 
tie City v. Brown, 72 N. J. Li. 207, 62 
A 428. 

24. Delegation of power generally 
see supra § 237. 


442 {48 C.J.) 
powers of discretion to carry into effect the regula- 
tion under consideration,?> and in doing so may 
authorize police officers to require drivers to obey 
their directions in regard to the places which 
vehicles may oceupy,?® it cannot confer upon such 
officials unlimited discretion in prescribing the rules 
for the regulation of vehicles on the streets or other 
public places.?? 

Construction of traffic regulations. While traffic 
regulations intended to promote safety of travel 
in crowded cities ought to be so construed as to 
accomplish their fair and legitimate purposes,”* they 
ought not to be given an interpretation which will 
be “opposed in common experience”? and make them 
an unnatural and unjustifiable burden upon travel.*° 

[§ 598] 141. Water.*t A municipal corporation 
may make such provisions or regulations, within 
lawful limitation, as are necessary for securing or 
furnishing to it and its inhabitants an abundant 
supply of good water.*? Such power may be in- 
eluded in the powers given in general terms*? where 
there is nothing in the enumeration of particular 
powers conferred to limit in this particular the 
operation of the general powers conferred.** 

[§ 599] 142. Watercourses. The power of a mu- 
nicipal corporation to control and regulate water- 
courses is treated hereinafter.** 

[§ 600] 1438. Weapons.*® Both under express*’ 
or implied®* powers, and in the exercise of the po- 
lice power,®® weapons ney, be the proper subject 
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cealed pistol or weapon may be forbiddeng™! but 
the authority so to do must be expressly conferred 
or must arise by necessary implication.*? The sale 
of weapons may be prohibited under specified con- 
ditions.*® The displaying and advertising of such 
articles for sale may be regulated.** .The corpora- 
tion may also require prospective purchasers to 
secure a permit, from a designated official, of good 
moral character.4® It may forbid any person to 
discharge any firearm in the streets or any public 
place.4® It may forbid the sale of toy pistols in 
which powder may be exploded.** 

[§ 601] 144. Miscellaneous. Municipal corpora- 
tions may be authorized to protect the quiet and 
comfort of residences ;** fill low-lying ground, when 
necessary to protect the health, comfort, and con- 
venience of the municipality;*® take measures for 
the safety and defense of the city by hiring arms 
and giving a bond for their safe return;*° select 
the location for a city hall;°1 prohibit the mutila- 
tion of ornamental trees;°? and license and regu- 
late a private patrol service or system.°? On the 
other hand a municipal corporation has no imphed 
power® to pay newspaper reporters their con- 
tingent expenses in attending sittings of the com- 
mon council or committees ;°° to appropriate money 
to procuré from the legislature an increase of 
powers;°* to require lights in halls of tenements 
to be kept burning every night from sunset to 
sunrise.>? 


of municipal regulation.*° 


The carrying of a con- 


IX. VIOLATION AND ENFORCEMENT OF ORDINANCES AND REGULATIONS 


[§ 602] A. In General. 


25. Taylor v. Roberts, 84 Fla. 654, 
658, 94 S 874; Veneman vy. Jones, 118 
Ind. 41, 20 NE 644, 10 AmMSR 100. 

“The organization and government 
of municipalities, particularly with 
regard to the regulation and control 
of traffic on streets, necessarily con- 
templates a certain power and discre- 
tion being vested in the police officers 
in carrying into effect the ordinances 
of the city, and if the rules and regu- 
lations adopted by the police under 
the authority vested in them by the 
ordinances, are within the express 
general purpose of the ordinance and 
tend to make them effective, they are 
not subject to the criticism that 
they are an unlawful delegation of 


authority.” Taylor v. Roberts, 
supra. ! 
26. Taylor v. Roberts, supra; 


Veneman v. Jones, 118 Ind. 41, 20 NE 
644, 10 AmSR 100. 

27. Shreveport v. Herndon, 159 La. 
113, 105 S 244. 

23. Kupelian v. Andrews, 233 N. 
Y. 278, 135 NE 502, 

29. Kupelian v. Andrews, supra. 

30. Kupelian v. Andrews, supra. 

Sl. Fixing water rates see Waters 
[40 Cyc 796]. 

Municipal waterworks see Waters 
[40 Cyc 768]. 

Power of municipal corporation to 
contract for water see Waters [40 


Cyc 784]. 

‘ . Tampa Water 
Works Co., 56 Fla. 858, 47 S 358, 19 
LRANS 183; Anderson v. Fuller, 51 
Fla. 380, 41 S 684, 120 AmSR 170, 
6 LRANS 1026. 

Iowa.—Burlington v, Burlington 
Water Co., §6 Iowa 266, 53 NW 246. 
* Kan.—Topeka Water Co. v. Whit- 
ing, 58 Kan. 639, 50 P 877, 39 LRA 90. 

N. J.—Lake vy. Ocean City, 62 N. J. 
L. 160, 41 A 427, 

Pa.—Du Bois Borough v. Du Bois 


The police power pos- 
sessed by a municipal corporation®* empowers it to 


[By Juan D. Miranpa] 


lations.®9 


City Water Works Co., 176 Pa. 430, 
35 A 248, 53 AmSR 678, 34 LRA 92; 
Penn Iron Co. v. Imancaster, 17 Lane 
LRev 161 [aff 15 Pa. Super. 556]. 

Va.—Newport News Light, ete., Co. 
v. Peninsular Pure Water Co., 107 Va. 
695, 59 SE 1099. 

33. State v. Tampa Water Works 
eee 56 Fla. 858, 47 S 358, 19 LRANS 


34. State v. Tampa Water Works 
Co., supra. 

35. See infra XVIII in 44 Cas: 
Brat See generally Weapons [40 Cye 
Explosives 
§ 434, 

37. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182. 

38. Biffer v. Chicago, supra. 

39. Biffer v. Chicago, supra. 

40. U. S.—Washington vy. Eaton, 
29 F. Cas. No. 17,228, 4;\Cranch GC, C. 


352. 
Cal.—BEx p, Cheney, 90 Cal. 617%, 27 
Chicago, 278 Ill. 562, 


generally see supra 


P 436. 
Ill.—Biffer v. 
116 NE 182. 
Kan.—Cottonwood Falls v. Smith, 
86 Kan. 401, 18 P 576. 

Mo.—St. Louis v. Vert, 84 Mo. 204; 
Orrick v. Akers, 109 Mo. .A. 662, 83 
race oe 

Y.—Rome vy. Foot, 175 App. Div. 
459, “162 NYS 781. 
S. G—State v: Johnson, 76 S. C. 


39, 56 SE 544, 11 AnnCas 721; Abbe- 
tae vy. Leopard, 61 S. Cc. 99, 39 SB 
41. Ex p. Cheney, 90 Cal. 617, 27 


P 436; Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; St. Louis v. Vert, 84 Mo. 
204; Orrick v, Akers, 109 Mo. A. 662, 
83 SW 549; Abbeville v. Leopard, 61 
SS. C.799) 39 SE 248. 

[a] Brass knuckles.—St. Louis v. 
Vert, 84 Mo. 204. 

Concealment of weapons generally 


use proper means to enforce its ordinances or regu- 
And it is within the power of the legis- 


see Weapons [40 Cye 854] 


42. Collins y. Hall, 92 Ga. 411, 17 
SE 622. 
43. Biffer v. Chicago, 278 Ill. 562, 


116 NE 182. 

44. Biffer v. Chicago, supra. 

45. Biffer v. Chicago, supra. 

46. Washington v. Eaton, 29 F. 
Cas.. No«.17,228, 4 Cranch C. C. 352; 
Cottonwood Falls v. Smith, 36 Kan. 
401, 18 P 576; State v. Johnson, 76 
S. G..39, 56 SH 544, 11. AnnCas 721; 

47. Rome v. Foot, 175 App. Div. 
459, 162 NYS 781. 

[a] Violation.—Such regulation is 
not violated by the sale of a toy 
pistol for shooting paper caps com- 
posed of mercury, nitro-glycerine, 
and glass, which are not dangerous. 
Rome _v. Foot, 175 App. Div. 459, 162 
NYS 781. 

48. Ex p. Lacey, 108 Cal. 326, 41 P 
411, 49 AmSR 98, 38 LRA 640. 

49. Kaler v. Puget Sound Bridge, 
etc., Co., 72 Wash. 497%, 130 P 894, 
20 ALR 674 
yovee State v. Buffalo, 2 Hill (N. Y.) 

5 Harbor Center 
hmond, 38 Cal. 


Land Co. v. 
A. 315,176 P50. 

52. State v. Merrill, 37 Me. 329. 

53.. In re Hitchcock, 34 Cal. A. 111, 
166 P 849. 

54. Exclusive privileges generally 
see supra § 449. 

55. Tremblay v. Montreal, 28 Que. 
Super. 411. 

56. Henderson vy. 14 
Bush (Ky.) 312. 

57. Stoessand v. Frank, 283 Ill. 
271, 119 NE 300, LRA1918D 685. 

58. See supra § 200 et seq. 

59. Pearson v. Twohy, 113 Or. 230, 
231 P 129, 36 ALR 1113; O’Haver v. 
Montgomery, 120 Tenn, 448, 111 SW 
449, 127 AmSR 1014, 

Cross references: : 

Equitable aid to enforcement of mu- 


Covington, 


For later cases, dévelopments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 602-603] 


lature to vest in municipal corporations the power | 


to enforce their ordinances or regulations.°° As 
has been seen violations of police regulations are 
usually punished by fine,®! imprisonment,®? or both 


fine and imprisonment,®* or by the imposition of” 


some penalty®* for violations of the ordinances. 
Municipal penalties for violation of police regu- 
lations may be imposed directly by charter or 
‘statute,°° or by ordinance under delegated power.*® 
And within reasonable limits discretion as to 
amount may be allowed to the court.** But an un- 
authorized penalty is void.®® And in some states 
the penalty must be certain and fixed.°® A penalty 
cannot arise by implication, however obvious, but 
must be expressly imposed;’° but the ordinance 
cannot prescribe a greater punishment than author- 
ized by statute or charter;‘ and this inhibition in- 


2 


cludes the imprisonment for nonpayment of fine.7? 
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sonam,**® either for the recovery of the penalty 
affixed or for the infliction of the punishment im- 
posed, except through some judicial proceeding.’* 
The power to imprison cannot be exercised until 
there has been a judicial ascertainment of the fact. 
that the ordinance or regulation has been violated.7® 
Police ordinances may not be otherwise enforced 
than is plainly authorized and provided ;7® and when 
the’ charter prescribes the particular manner in 
which ordinances are to be enforced that method is 
exclusive.’? i 

[§ 603] B. What Constitutes Violation; Elements 
of Offense’*—1. In General. In a prosecution for 
a violation of a municipal ordinance or regulation 
it is essential to show that there has been a viola- 
tion of a vatid municipal ordinance or regulation,’® 
and that the person and the act shall both be 
brought by proof within the letter as well as the 


However, no judgment can be pronounced in per- 


nicipal regulations see Injunctions 
§§ 427-429, 438-442. 
Injunction to restrain enforcement 
see Injunctions §§ 415-418. 
Liability for failure to enforce see 
infra § 1732. 


Liability for tortious enforcement 
see infra § 1700 et seq. 
Mandamus to cempel enforcement 


see Mandamus § 258 et seq. 

60. Williamson vy. Com., 4 B. Mon. 
4{Ky.) 146. 

61. See supra § 278. 

62. See supra § 279. 

63. See supra § 283. : 

64. See supra § 278. 

65. See supra § 273. 

66. See supra § 273. 

67. See supra § 255 

68. See infra § 685 et seq, 

69. See supra § 255 

70. See supra § 252 

71. See supra § 274 

72. See supra § 280 

73. Summary exercise of police 


ypower see supra §§ 271, 272. 

74 Ingersoll Pub. Corp. p 371. 
See Brookville v. Gagle, 73 Ind. 117; 
Lanfear v. New Orleans, 4 La. 97, 23 
AmD 477; Meaher v. Chattanooga, 1 
Head (Tenn.) 74; State vy. Lockwood, 
43 Wis. 403. 

75. Craig v. Burnett, 32 Ala. 728; 
Ex p. Burnett, 30 Ala. 461. 

76. La.—Abita Springs v. Pons, 
145 La. 990, 83 S 216. 

- Minn.—St. Peter v. Bauer, 19 Minn. 


327, 
£9) PNT Os A 


Mo.—Edina v. 
672. 

N. J.—Clark v. New Brunswick, 43 
N, J. L. 175; Newark v. Murphy, 40 
N. J. L. 145. 

N. Y.—Walsh v. Thomas Cusack 
Co., 196 NYS 435. 

Pa. —Gahagan v. Begley, 15 Pa. 
Dist. 916; Lancaster v. Baer, 5 Lanc 
Bar Dec. 6, 1878. See Rex: vy. Croke, 
Cowp. 27, 98 Reprint 948., 

[a] Board of estimate and appor- 
tionment.—‘‘In the absence of legis- 
lative authority, the board of esti- 
mate and apportionment could not 
adopt remedies provided by existing 
acts of the Legislature, or remedies 
contained in an ordinance approved 
by legislative act, for the enforce- 
ment of one set of laws or ‘ordi- 
nances, and apply them to the en- 
forcement of an entirely different 
set of ordinances.” Walsh v. Thomas 
Cusack Co., 196 NYS 435, 4387. 

[b] Acticn not known to the law. 
—A judgment for a penalty will be 
reversed when the action, as by the 
return, is “a plea of violation of city 
ordinance,” there being no such ac- 
tion known to the law. Lancaster 
v. Hirsh, 1 LancLRev (Pa.) 209. 

77. Mo.—Moberly v. Wight, 19 Mo. 
A. 269. 


Brown, 


N. H.—State v. Ferguson, 33 N. H. 
424, 

N. J.—Newark v. Murphy, 40 N. J. 
L. 145 


N. Y.—Walsh v. Thomas Cusack 


Co., 196 NYS 485; Hart v. Albany, 9 
Wend. 571, 588, 24 AmD 165. 

Pai —RBarter VeoC Om, (3, Benr tcc Wie 
253; Southwark Dist.-Comrs. v. Neil, 
3 Yeates 54, 

Va.—Blanchard v. Bristol, 100 Va. 
469, 41 SE 948, 

Eng.—Kirk Ve NG willy dle inllS. 
99 Reprint 1006. 

“Tt has been laid down as a general 
proposition, that when a corporation 
is empowered to enforce its ordi- 
nances by fine or in any other pre- 
scribed manner, it is by implication 
precluded from adopting any other 
method of punishing disobedience to 
‘tthem.” Hart vy. Albany, supra, 

“The charter has designated a 
method for the enforcement of these 
ordinances aud that method must be 
pursued.” Newark v. Murphy, 40 N. 
Je hae, 45, (14:8), 

[a] But one proceeding is pro- 
vided Dy an ordinance authorizing the 


arrest of gambling-nouse keepers and | 


the seizure of gambling implements, 
and providing that complaint shall 
be made against the persons arrested, 
“which shall be considered a part 
of the action or proceeding,” 
that, after a conviction of the person 
charged as keeper, the court “shall 
immediately proceed, on the return 
of the officer making the arrest,’ his 
schedule of the implements seized, 
and any answer the keeper may make 


thereto, to try whether such imple- 
ments are in fact gambling imple- 
ments, and; if so, to order their 


destruction. State v. Newman, 96 
Wis. 258, 71 NW 438. 

78. What constitutes violation of 
pestoutoe regulations see Supra pas- 
sim §§ 328-601. 

79. State v. Prevo, 178 N. C. 740, 
101 SE 370. 

80. U. S.—Washington y. Wheat, 
rie Cas. No, 17,238, 1 Cranch C. C. 
41 

Del.—Homewood vy. Wilmington, 10 
Del. 123. 

D. C.—Barnes v. District of Colum- 
bia, 24 App. 458. 

Ga.—Kahn v. Macon, 95 Ga. 419, 
22 SE 641. 

Ind.—Princess Amusement Co. v. 
Metzger, 169 Ind. 376, 82 NE 758. 

La.—State v. Finnegan, 52 La, Ann, 
694, 27 S 564; Duncan v. Labouisse, 
9 La. Ann. 49. 

Mo.—St. Louis v. Babcock, 156 Mo. 
154, 56 SW 781. 

N. J.—Harris v. Atlantie City, 73 
Ned. E251) 62,9AN 9953) Atlantic ‘City 
v. Turner, GTN ele 520, Bile Av 691 
Glen Ridge Bd. of Health v. Werner, 
67 IN J. Le. 103, 650) A. 585; Hoffman 
v. Jersey: City; 34'°N. J. Ll. 172. 
be Y.—Buffalo v. Mulchady, Sheld. 

N. D.—Mayville v. Rosing, 19 N. D. 
98, 123 NW 3893, 26 LRANS 120; Gag- 
nier v. Fargo, 11 N. D. 78, 88 NW 
1030, 98 AmSR 705. 

Oh, —Heminger v. Cleveland, 2 Oh. 
Dec. (Reprint) 428, 8 WestLMonth 46. 


spirit of the ordinance or regulation.®° 


and: 


The terms 


Pa.—Heidenwag v. Philadelphia, 
168 Pa. 72, 31 A 1063; Philadelphia v. 
Costello, 17 Pa. Super. 339; Lancas- 
ter v. Baer, 5 LancBar Dec. 6, 1873; 
Northern Liberties v. O’Neil, 1 Phila. 

le 

Tenn,.—Gass v. Greeneville, 4 Sneed 


“A distinction must be drawn be- 
tween the rules applied when consid- 
ering whether an ordinance as en- 
acted falls within the terms of the 
power or not, and those applied in 
cetermining whether a certain act 
complained of falls within the pro- 
hibition of an ordinance; the rules 
in the former case being much more 
lenient than in the latter. ... The 
act complained of does not consti- 
tute an offense unless it falls plainly 
within the meaning of the words used 
by the legislative body in framing 
the ordinance. Unless some peculiar- 
ity of the subject-matter indicates 
otherwise, the words used must be 
taken in their ordinary accepted 
meaning; but the rule of strict inter- 
pretation is not violated by permit- 
ting the words of the ordinance to 
have their full meaning, or the more 
extended of two meanings, nor by 
giving a reasonable meaning to the 
words according to the intent of the 
lawmaking body, disregarding cap- 
tious objections and even the de- 
mands of an exact grammatical pro- 
priety.” Orr & B. Mun. Police Ord. 
§ 193 [quot Mayville v. Rosing, 19 


ae 98, 103, 128 NW 393, 26 LRANS 
120]. 
[a] “Advertising by circulars is 


not prohibited by an ordinance for- 
bidding the casting thereof in vesti- 
bules of dwellings, addressed en- 
velopes being expressly excepted, 
and delivery to individuals not being 
forbidden. Philadelphia v. Braben- 
der, 201 (Pan 54, bil Awi37 4, abe) Tv: 
220; Philadelphia v. Costello, 17 Pa. 
Super. 339. 

{b] An ordinance prohibiting the 
firing of guns within a city is not 
violated by firing for the protection 
of life, person, or property. MUan- 
ao Baer, 5 LancBar (Pa.) Dee. 
6, 187 

[c] Escape of smoke.—In an ac- 
tion to recover the penalty provided 
by Greater New York Charter § 1222, 
for the violation of Sanitary Code 
§ 134, by allowing smoke to escape 
or be discharged from defendant’s 
premises, recovery cannot be had on 
simple proof that smoke did escape, 
where it is not Shown that it was 
detrimental or annoying to any per- 


son. New York Health Dept. v. 
Philip, ete, Brewing | Co., 38 Misc; 
587, 78 NYS 13. 

[a] Where license has expired.— 


Under a municipal ordinance, requir- 
ing that each vendor of milk take out 
a certificate and post the number 
thereof on his vehicle, and penalizing 
any person who held himself out as 
possessing such certificate without 
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of the ordinance or regulation must be such as to 
include defendant’s acts before the penalty can be 


rightfully imposed upon him.§* 


[§ 604] 2. Intent, Motive, Malice, or Wanton- 
Intent, motive, malice, or wantonness as ele- 
ments of offense may®? or may not*® constitute ele- 
ments of the offense according to the require- 
ments of the regulation or ordinance.*4 

[§ 605] 3. Statutory Offense.*° A conviction can- 
not be supported by a state statute not validly ap- 
propriated by the municipal corporation, or so ex- 
The commonwealth 
or state cannot join in the same warrant against 
a defendant and prosecute him under the same 
warrant for a violation of a statute and a viola- 
Where such mis- 


. ness. 


pressly enacted by statute.®® 


tion of a municipal ordinance.*? 


having taken out the same or after 
the same had expired or been re- 
voked, no penalty could be inflicted 
on one whose certificate had expired, 
and who continued the sale of milk 
without holding himself out as hav- 
ing taken out a certificate, but deny- 
ing that he could be compelled to 
secure a certificate. Gloversville v. 
Enos, 70 App. Div. 326, 75 NYS 245 
[rev 35 Misc. 724, 72 NYS 398]. 

81. Mayville v. Rosing, 19 N. D. 
98, 123 NW 393, 26 LRANS 120. 

82. See Kansas City v. Young, 85 
Mo. A. 381. 


83. See State v. Merrill, 37 Me. 
329; New York v. Hewitt, 91 App. 
Div. (446, . “86 NYS" 8323 \Peolvory, 


Garabed, 20 Mise. 127, 45 NYS 827 
[rev on other grounds 25 App. Div. 
624 mem, 49 NYS 1141 mem]. 

84. See statutory provisions and 
ordinances, 

85. Concurrent exercise of state 
and municipal power see supra 
§§ 217-225. 

86. Rosenberg v. Selma, 168 Ala. 
195, 52 S 742; McMinnville v. Stroud, 
109 Tenn. 569, 72 SW 949. 

87. Louisville v. Coalter, 171 Ky. 
633, 188 SW 853, 

88. Louisville v. Coalter, supra. 

89. Louisville v. Coalter, supra. 

90. Louisville v. Coalter, supra. 

91. Taylor v. Owensboro, 98 Ky. 
ao 32 SW 948, 17 KyL 856, 56 AmSR 


92. ‘Charleston vy. Truchelut, 10 
S52C.. Li: 227. 
93. In determining formality and 


sufficiency of complaint see infra 
§ 644 et seq. 

94. Barron v. Anniston, 157 Ala. 
399, 48 S 58. 

“While there seems to be some con- 
fusion in the authorities generally as 
to the nature of such proceedings 
{for violations of municipal ordi- 
nances], a learned annotator sug- 
gests that when the proceeding re- 
lates to ‘private corporate purpose,’ 
or to the mere collection of a fine, 
civil proceedings would be proper; 
yet ‘considering it as an arm of the 
government, clothed with sovereign 
power and endowed with the func- 
tion of enacting and enforcing laws 


for the preservation of the public: 


peace and health, the protection of 
life and property, even to the limit 
of punishment by forfeiture and im- 
prisonment for the public weal, debt 
and assSumpsit seem alien and vain 
remedies, and nothing but criminal 
procedure suggests itself as proper 
and efficient.’” Barron y. Anniston, 
157 Ala. 399, 402, 48 S 58 [quot Cyc]. 
95. Cal.—Santa Cruz vy. Santa 
GruZeR.iCo.,756" Cal 143. 
Colo.—Lloyd v. Canon City, 46 
Colo. 195, 103 P 288; McInerney v. 
Denver, 17 Colo. 802, 29 P 516; Du- 
rango v, Reinsberg, 16 Colo, 327, 26 P 
820; Greeley v. Hamman, 12 Colo. 
20 P 1; Garland v. Denver, 11 
19 P 460; Deitz v. Cen- 
tral, -1 Colo. 323; Walton v.. Cafion 
City. 13 Colo. Aina bo V6 ral: 
Ga.—Floyd v. Hatonton, 14 Ga. 354, 


MUNICIPAL CORPORATIONS 


joinder appears, 


does not object 


punishable both 


been referred to 


58 AmD 559; Williams v. Augusta, 4 
Ga. 509. 

Ill.—Kewanee v. Puskar, 308 Ill. 
167, 139 NE 60; Chicago vy. Williams, 
254 Ill. 360, 98 NE 666; Kinmundy 
v. Mahan, 72 Ill. 462; Hoyer v. Mas- 
coutah, 59 Ill. 137; Willis v. Legris, 
45 Ill. 289; Jacksonville v. Block, 
36 Ill. 507; Ewbanks v. Ashley, 36 
Ill. 177; Chicago v. Dunham Towing, 
ete., Co., 175 Ill, A. 549; Anderson 
v. Schubert, 55 Ill. A. 227; Chicago 
v. Kenney, 35 Ill. A. 57; Knowles 
v. Wayne City, 31 Ill. A. 471. 

Ind.—Seibert v, Evansville, 195 Ind. 
189, 144 NE 841; Smith v. New Al- 
bany, 175 Ind.) 279, 93 NE '73 >ffoll 
Alles _v. New Albany, 175 Ind. 709, 
93 NE 1080]; Clevinger v. Rushville, 
90 Ind. 258; Miller v. O’Reilly, 84 
Ind. 168; Brookville v. Gagle, 73 Ind. 
117; Greenburgh v. Corwin, 58 Ind? 
518; Quigley v. Aurora, 50 Ind. 28; 
Jerzakowski v. South Bend, 82 Ind. 
A. 132, 145 NE 520. 

Mass.—Com. v. Dow, 10 Metc. 382. 

Mo.—St. Louis v. Ameln, 235 Mo. 
669, 189 SW 429; Gallatin v. Tar- 
water, 143 Mo. 40, 44 SW 750; St. 
Louis v. Weitzel, 130 Mo. 600, 31 SW 
1045; St. Louis v. Marchel, 99 Mo. 
475, 12 SW 1050; St. Louis v. Vert, 
84 Mo. 204; Ex p. Hollwedell, 74 Mo. 
395; St. Louis v. Knox, : ; 
Memphis v. O’Connor, . 468; 
Ex p. Corvey, (A.) 287 SW 879; East 
Prairie v. Greer, (A.) 186 SW 952; 
Marble Hill v. Caldwell, (A.))178 SW 
226; Hannibal v. Dudley, 158 Mo, A. 
261, 188 SW 552; Caruthersville v. 
Palsgrove, 155 Mo. A. 564, 134 SW 
1032; Carthage v. Bird, 146 Mo. A. 
325, 129 SW 1054; Mexico v. Harris, 
115 Mo. A: 707, 92 SW 505; Billings 
v. Brown, 106 Mo. A, 240, 80 SW 
322; In re Jones, 90 Mo. A; 318; 
Monett v. Beaty, 79 Mo. A. 315; Cass- 
ville v. Jimerson, 75 Mo, A. 426; Can- 
ton v. Ligon, 71 Mo. A. 407; Kansas 
City v. Neal, 49 Mo. A, 72; De Soto 
v. Brown, 44 Mo. A, 148; In re Miller, 
rire Aj 125. 


. J—White v. Neptune City, 56 
Ne ed sas 222, (28s vA 2 SIS uStateuiv. 
Clinton; (53 NS Je io 829 21 Ales04 ; 


Brophy v. Perth Amboy, 44 N. J. L. 
217; State v. Passaic, 42 N. J. L. 429. 

N. Y.—Rome v. Foot, 175 App. Div. 
459, 162 NYS 781; Peo. v. Sloane, 
98 App. Div. 450, 90 NYS 762; Buf- 
falo v. Schliefer, 25 Hun 275; Colton 
v. Maurer, 5 Thomps. & C. 575. 

N. C.—Edenton v. Wool, 65 N. C. 
379; Wilmington v. Davis, 638 N. C, 582, 

Oh.—Markle v. Akron, 14 Oh. 586. 

Okl.—Everts v. Bixby, 24 Okl. 176, 
103 P 621. : 

Orn—Wong v. Astoria, 138 Or. 538, 
Lie 295. 

Pa.—Gaghagan v. Begley, 15 Pa. 
Dist. 916; Philadelphia yv. Junker, 9 
Pa. Dist. 673; Wilburn v.. Derry Bor- 
ough, 48 Pa. Co. 622; Com. v. Weach- 
ter, 33 Pa. Co. 420; Milton Borough 
v. Hoagland, 3 Pa. Co. 283; Pittston 
Borough v. Dimond, 7 Kulp 4381; 
Plymouth Borough vy. Penkok, 7 Kulp 
101; Lemon vy. Reidel, 1 LancLRev 
Pottsville v. Marburger, 1 Leg 


bs Xr 
Oy 


tion,®* if timely motion is made.*® 


oe as 


\ 


18§ 603-60 


the court should require an elec- 
If defendant 
to the misjoinder the prosecution 


may proceed for the violation of the ordinance 
and not the statute.®° 


Where the same act is 
by statute and a void by-law, a 


conviction under the latter has been held to be 
good under the former.** 
has been validated by statute, the prosecution should 
be under the former, not the latter.®? 

[§ 606] C. Nature and Form of Proceedings®*—1. 
In General. The character of the proceedings for vio- 
lation of municipal ordinances or regulations is vari- 
ously viewed by the courts.°* Such proceedings have 


So where a void by-law 


as civil,®> quasi-civil,®* criminal,®* 


Chron 60; Com. v. Davenger, 10 Phila. 
re Philadelphia vy. Duncan, 4 Phila. 

S. C.—Charleston v. Kleinback, 29 
SaCx bi, 4082 

S. D.—Lead v. Klatt, 11 S. D. 109, 
75 NW 896; Sioux Falls v. Kirby, 6 
S.) DF°62,; 60 INW. 166, 025. MRAM eat: 
apt v. Carter, 5 S. D. 4, 57 NW 


Tenn.—Kelly v. Conner, 122 Tenn. 
339, 123 SW 622, 25 LRANS 201; 
Sparta v. Lewis, 91 Tenn. 370, 23 
SW 182; Bristol v. Burrow, 5 Lea 
128; Wood v. Grand Junction, 5 
Heisk. 440; Meaher v. Chattanooga, 1 
Head 74; Aizenshtatt v. Jackson, 1 
Tenn. Civ. A. 805. 

Wis.—Milwaukee v. Ruplinger, 155. 
Wis. 391, 145 NW 42; Milwaukee v. 
Beatty, 149 Wis. 349, 1835 NW ° 873; 
Damman vy. Milwaukee, 139 Wis. 356, 
120 NW’ 298; C. Beck Co. v. Mil- 
waukee, 139 Wis. 340, 120 NW 293, 
131 AmSR 1061; Olson v. Hawkins, 
135 Wis. 394, 116 NW 18; Ogden v. 
Madison, 111 Wis. 413, 87 NW 568, 
55 LRA 506; Chafin v. Waukesha 
County, 62 Wis. 463, 22 NW 732; 
Oshkosh v. Schwartz, 55 Wis. '483, 
13 NW 552; Sutton v. McConnell, 46 
, 50 NW 414; Platteville v. 
43 Wis. 488; Ives v. Jefferson 
County Suprs., 18 Wis. 166; Carter v. 
Dow, 16 Wis. 298. : 
oes v. Cheyenne, 1 Wyo. 

af 


See Virginia v. Howard, 28 F. Cas. 
No. 16,968, 1 Cranch C. C. 61 (no in- 
dictment or information lies on a by- 
law of a corporation of Alexandria). 

96. Montee v. Com., 3 J. J. Marsh. 
(Ky.) 1382; St. Louis v. “Young, 235 
Mo. 68, 188 SW 11; St. Louis v. 
Young, 235 Mo. 44, 138 SW 5; Doug- 
las v. Kansas City, 147 Mo. 428, 48 
SW 851; Stevens v. Kansas City, 146 
Mo. 460, 48 SW 658; Ex p. Corvey, 
(Mo. A.) 287 SW 879. 

$7. Ark.—Russellville v. Edwards, 
80° Ark. 314;. 97 SW \57s*"DuVal v. 
Hot Springs, 34 Ark. 560, 

Iowa.—Creston v. Nye, 74 Iowa 369, 
37 NW 777; State v. Vail, 57 Iowa 
103, 10 NW 297; Jaquith v. Royce, 
42 Iowa 406; Goodrich v. Brown, 30 
Iowa 291. 

Kan.—In re Jahn, 55 Kan. 694, 41 
P 956; State v. Topeka, 36 Kan. 76, 
12 P8310; °59' AmR 52939 Neltzel” vz 
Concordia, 14 Kan. 446. 

Minn.—Crosby v. Stemich, 
Minn. 261, 199 
West, 42 Minn. 147, 43 

es H.—State v. Stearns, 31 N. H. 
106. 


Utah.—Ophir vy. Jorgensen, 63 Utah 
288, 225 P 342; Cagtle Dale City v. 
Woolley, 61 Utah 291, 212 P 1111; 
Nephi v. Forrest, 41 Utah 433, 126 
P 332; Salt Lake City v. Robinson, 
39 Utah 260, 262, 116 P 442, 35 LRA 
NS 610, AnnCasi1918E 61. 

W. Va.—Charleston vy. Beller, 45. 
W. Va. 44, 30 SE 152. 

to punish 
of municipal  ordi- 


“Whether proceedings 
for violations 
nances are in their nature civil or 
criminal is a question upon which 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 606-607] 


2 


and quasi-criminal.®® But it has been said that such 
proceedings may be considered criminal from some 
points of view,°® and also civil from other points of 
Partaking of some of the features of each,? 
the similitude to either i is not complete.* In pleading 
they are more nearly like civil actions,‘ 
their effects and consequences they more nearly 


view.! 


resemble criminal proceedings.® 
criminal cases in many respects.® 


rule that a proceeding may be civil in form, yet 
in its nature criminal,’ proceedings for violations 
of municipal ordinances or regulations may be con- 
sidered civil in form® or as civil actions,® tech- 
nically civil proceedings,’® not strictly criminal in 
their nature,'* but nevertheless regarded as quasi- 
or penal,’* or partaking of 


criminal in character,!? 


the nature of criminal prosecutions.!4 


the decisions of the courts are con- 
flicting. The weight of authority 
seems to incline to the view that 
Such proceedings and the conse- 
quences flowing therefrom are civil, 
or at most quasi criminal. McQuil- 
lin, Municipal Ordinances, in discuss- 
ing the nature of such proceedings 
(section 304) says: ‘The weight of 
judicial authority declares that the 
prosecution is in the nature of a 
civil action for the recovery of a 
debt. Sometimes the action is re- 
garded as criminal, especially where 
the offense constitutes a misde- 
meanor under the laws of the state.’ 
We think the true rule is stated by 
Mr. Dillon, in his excellent work 
on Municipal Corporations (4th Ed.) 
section 411, where, in discussing this 
subject he says: ‘The cases on this 
subject are not harmonious, but the 
difference in them depends, to a 
large extent, upon the character of 
the act or offense charged, the na- 
ture of the charter, and of the leg- 
islation in a particular state as to 
the extent of jurisdiction intended 
to be conferred upon the municipal 
authorities.’ If the statute under 
which the cities of this state are 
chartered is examined, it will be ob- 
served that the power conferred upon 
cities with respect to the punishment 
for violations of city ordinances is 
treated the same as is the punish- 
ment for statutory misdemeanors 
generally. The penalties, usually 
may be the same and may be en- 
forced in thé same manner; that is, 
by fine. and imprisonment, or by 
both. Nor, as a general rule, is 
the right to sentence to imprison- 
ment to the city jail made dependent 
on a. failure to pay a fine, but im- 
prisonment may be imposed as a part 
or as the sole punishment. More- 
over the courts of this state have 
always regarded the proceedings in- 
stituted for violations of ordinances 
as in their nature criminal, and not 
civil. Trials, so far, as we are aware 
have always been conducted upon 
that theory. Again the rules of evi- 
dence and the quantum of proof, as 
well as the rules of construction and 
procedure applicable to criminal 
prosecutions, have always been ap- 
plied and enforced in prosecutions 
for violations of city ordinances by 
the courts of this state. In addition 
to this, there are many sections of 
our statute relating to the general 
subject now under’ consideration 
from which it is apparent that the 
framers of those sections regarded 
the proceedings in such cases as in 
their’ nature criminal, and not civil. 
We are clearly of the opinion that, 
‘under our statutes, prosecutions like 
the one at bar are in their nature 
criminal, and that the rules pertain- 
ing to criminal prosecutions for mis- 
demeanors under the statute are ap- 
plicable.” Salt Lake City v. Robin- 
‘son, supra. 

98. Ala.—McKinstry  v. Tusca- 
jJoosa, 172 Ala. 344, 54 S 629; Barron 
v. Anniston, 157 Ala. 399, 48 S 58; 
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MUNICIPAL CORPORATIONS 


but in 


They are like 
Following the 


The action 


Selma vy. Shivers, 150 Ala. 502, 43 S 
565; Camden v. Bloch, 65 Ala. 2386; 
Montgomery v.. Foster, 54 Ala, 62; 
Goldthwaite v. Montgomery, 50 Ala. 
486; Mobile v. Jones, 42 Ala. 6380; 
Withers vy. State, 86 Ala. 252; Brown 
v. Mobile, 23 Ala. 722. 

Ark.—Taylor v. Pine Bluff, 34 Ark. 


603. 

Colo.—Noland v. People, 33 Colo. 
322, 80 P 887. 

Til.—Chicago v. Dickson, 221 Ill. 
A. 255. 

Iowa.—Scranton v. Henson, 151 


Iowa 221, 130 NW 1079. 

Ky.— Williamson v. Com,, 4 B. Mon. 
146; Lynch v..Com., 35 SW 264, 18 
KyL 145. 

La.—State v. Lochte, 45 La. Ann. 
1405, 14 S 215. 

Mich. SS Vaolabit & Vv.) Briggs,» 85 
Mich. 502, 48 NW 625; Peo. v. Vin- 
ton, 82 Mich. 39, 46 NW 31; North- 
ville v. Westfall, 75 Mich. 6038, 42 
NW 1068. 

Minn.—State v. Robitshek, 60 Minn. 
123, 61 NW 10238, 33 LRA 33; State 
v. Lee, 29 Minn. 445, 13 NW 913. 

Mo.—St. Louis v. Ameln, 235 Mo. 
669, 189 SW 429. 

Nebr.—Brownville v. Cook, 4 Nebr. 
101. 

Vt.—State v. Bacon, 40 Vt. 456. 

Wash.—State v. Hadley, 104 Wash. 
648, 177 P 655. 


Wis.—State v.. Newman, 96 Wis. 
258, 71 NW 438; Platteville v.. Mc- 
Kernan, 54 Wis. 487, 11 NW 1798; 


Boscobel v. Bugbee, 41 Wis. 59. 

[a] “The object of a proceeding 
for the violation of them [municipal 
ordinances], is not redress for a civil 
injury, but the punishment of an of- 
fender against the peace and good 
order of society. Hence, they are 
termed quasi-criminal proceedings.” 
Withers v. State, 36 Ala. 252, 262 
{quot Barron v. Anniston, 157 Ala. 
399, 403, 48 S 58]. 

[b] “ ‘Quasi’ is not a very definite 
term. It has been said that it ‘marks 
a resemblance and supposes a differ- 
ence.’ . While our own court, as 
well as others, speaks of these pro- 
ceedings as quasi criminal, neither 
defines just how far criminal they 
are; yet we think it safe to say 
that, while they do not strictly come 
within the definition of criminal 
eases (because they are not for of- 
fenses against the state in its sov- 
ereign capacity), yet, as the city is 
one of the governmental instru- 
mentalities, clothed with a part of 
the sovereignty of the state, these 
offenses—particularly those which 
may be punished by imprisonment or 
hard labor—partake so far of the 
nature of criminal prosecutions that 
they should be subject to the same 
rules of evidence.’”’ Barron v. An- 
niston, 157 Ala. 399, 404, 48 S 58. 

St. Louis v.’ Ameln, 235 Mo. 
669, 1839 SW 429. 

[a] Husband or wife as witness.— 
A prosecution for the violation of a 
municipal ordinance, punishable by 
fine or imprisonment, is a criminal 
case to the extent that husband and 
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is a ¢Griminal action in substance and purpose,!® 
and partly civil and partly criminal in the prac- 
tice governing it.1 
imposition of a penalty it partakes of the nature 
of a criminal aet.'" 
vision the violation of an ordinance may be re- 
dressed in a criminal action, it is held that a fine 
for violation of an ordinance may be recovered in 
a criminal action.1® 

[§ 607] 2. Offenses Punishable as Misdemeanors 
or by Fine and Imprisonment. 
gree of punishment that may be inflicted is some- 
times considered as a factor in determining the 
nature of the proceedings.?® 
nounced by the ordinance or regulation is con- 
sidered as a misdemeanor or the penalty that may 
be imposed is fine or imprisonment or both, the 


In so far as it authorizes the 


If by force of charter pro- 


The quality or de- 


Where the act de- 


wife shall not be competent or com- 
pellable to give evidence for or 
against each other upon such a trial. 
Barron v. Anniston, 157 Ala. 399, 48 
S 58; Stephens vy. ‘Crawfordville, 15 
Ga. A. 519, 83 SE 794. 
Nature of procedure for review see 
infra § 698 et seq. 
1. St. Louis vs: Ameln, 235 Mo. 
147 


669, 139 SW 429. 
2. Douglas v. Kansas City, 
Mo, 428, 48 SW 851; Stevens v. Kan- 


sas City, 146 Mo. 460, 48 SW 658; 
Stanberry v. O’Neal, 166 Mo. A.-709, 
150 SW 1104. 


3. Douglas y. Kansas City, 147 
Mo, 428, 48 SW 851; Stevens v. Kan- 
sas City, 146 Mo. 460, 48 SW 658; 
Stanberry v. O’Neal, 166 Mo. A. 709. 
150 SW 1104. 

4 Douglas v. Kansas City, 147 
Mo. 428, 48 SW 851; Stevens v. Kan- 
sas City, 146 Mo. 460, 48 SW 658; 
Stanberry v. O’Neal, 166 Mo. A, 709, 
150 SW 1104. 

5. Douglas v. Kansas City, 147 
Mo. 428, 48 SW 851; Stevens v. Kan- 
sas City, 146 Mo. 460, 48 SW 658; 
Stanberry v. O’Neal, 166 Mo. A. 709. 
150 SW 1104. 

6. Stanberry v. O’Neal, supra. 
pS See Actions § 135 text and note 

8 Baldwin v. Chicago, 68 Ill. 418; 
Néw Athens vy. Casperson, 202 Ill. A. 
555; Chicago v. Gall, 195 Ill. A. 41; 
Chicago v. Baranov, 189 Ill. A. 25; 
Chicago v. Schreffler, E75. DIMAS BAe 
St. Louis v. Young, 235 Mo. 63, 138 
SW 11; St. Louis v. Young, 235 Mo. 
44, 138 SW 5; State v. Dineen, 203 
Mo. 628, 102 SW 480; Douglas v. 
Kansas City, 147 Mo. 428, 48 SW 851; 
Stevens v. Kansas City, 146 Mo. 460, 
48 SW.658; Kansas City v. Neal, 122 
Mo. 232, 26 SW 695; Stanberry v. 
O’Neal, 166 Mo. A. 709, 150 SW 1104. 

9. St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045; Glenwood v. Rob- 
erts, 59 Mo. A. 167. 

Ex p. Lerner, 281 Mo. 18, 218 


i athe 331. 
St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045. 

12. Baldwin v. Chicago, 68 Ill. 418; 
Wiggins v. Chicago, 68 Ill. 372; Nay- 
lor v. Galesburg, 56 Ill. 285; Chicago 
v. Dickson, 221 Tl. A 255; St Louis 
v. Young, 235 Mo. 63, 138 Sw ineg 
St. Louis v. Young, 235 Mo. 44, 138 
SW 5; State v. Dineen, 203 Mo. 628, 
102 SW 480; Douglas v. Kansas City, 
147 Mo. 428, 48 SW 851; Stevens y. 


Kansas City, 146 Mo. 460, 48 SW 
658; Kansas City v. Neal, 122 Mo. 
332, 26 SW 695; Stanberry v. O’Neal, 


166 Mo, A. 709, 150 SW 1104. 


13. Chicago v. Gall, 195 Ill. A. 41. 

14. Glenwood vy. Roberts, 59 Mo. 
MALT 

15. O’Haver v. Montgomery, 120 
Laon 448, 111 SW 449, 127 AmSR 
1014. 

16. O’Haver v. Montgomery, supra. 


17. Ex p.' Lerner, 281 Mo. 18, 218 
SW 331. 

18. Rome v. Foot, 175 App. Div. 
459, 162 NYS 781. 

19. See cases passim this section. 
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proceedings are generally regarded as criminal?° 
or at least quasi-criminal.?+ Also if imprisonment 
may be inflicted for the nonpayment of the penalty 
or fine, the proceedings are regarded as ¢riminal.?? 
However, notwithstanding the offense is considered 
a misdemeanor or that imprisonment may be im- 
posed, the proceedings have been regarded as civil?® 
and not criminal.”* 

[§ 608] 3. As Offense against State. The viola- 
tion of a municipal ordinance or regulation is not 
a crime or criminal offense against the state,?> but 
only against the municipal corporation enacting the 
ordinance or regulation.2° And the provisions for 
enforcing such ordinances and for prosecuting vio- 
lations thereof need not conform to the provisions 
for prosecuting violations of the state law.?7 In 
the strict meaning of the terms ‘‘crime,’’ ‘‘crim- 
inal,’’ and other cognate terms proceedings for the 
violation of purely municipal ordinances or regu- 
lations are not crimes or criminal,’* but. they 7 
semble criminal cases in being penal proceedings. 7? 
Constitutional and statutory provisions, having ref- 
erence to criminal prosecution by the state, are not 
applicable for the violation of municipal ordi- 


MUNICIPAL CORPORATIONS 


18g 607-608 


constitutional provisions.** Whether’ the offense 
of violating a municipal ordinance is classified as 
civil or criminal or quasi-criminal, the prosecution 
to enforce the penalty does not rise to the dignity 
of a criminal prosecution, in the sense in which 
that expression is commonly used.*? Some courts in 
determining whether the proceedings are criminal, 
or civil have considered whether the act is criminal 
by the general law of the state.** They hold that, 
where an act is not criminal under the laws of 
the state, a municipal ordinance or regulation will 
not make it so;°4 that an action to recover a pen- 
alty imposed by the municipal ordinance or regu-. 
lation on account of an act not eriminal by the 
general law of the state is a civil action;** and 
that if-the violation of the ordinance is a, minor 
offense not included in the criminal statutes of the 
state it is not properly regarded as a ecrime;** on 
the other hand, if the offense or violation of the 
municipal ordinance or regulation is also an offense 
under the public laws of the state, it is held that 
the proceedings are criminal,?” or at least quasi- 
criminal,*® or that defendant is entitled to the bene- 
fit of the guaranties that attend one accused under 


nances,®° unless otherwise provided by statute or 


20. Ala.—Dowling vy. Troy, 1 Ala. 
‘A. 508, 56 S 116. 

Cal.—Peo: v. Pacific Gas, ete., Co., 
168 Cal. 496, 143 P 727, ‘AnnCasi1917A 
328; Santa Barbara v. Sherman, 61 
Gals 57s “Wx: p. Clark, 24° CalatA? 389, 
141 P 831. 

Conn.—State v. Keenan, 57 Conn. 
286, 18 A 104. 

Ga.—Mohrman v. Augusta, 103 Ga. 
841, 30 SE 95; Webb v. Ellijay, 15 
Ga. A. 642, 83 SE 1099. 

Ilowa.—Jaquith v. Royce, 42 Iowa 
406. 

Kan.—Neitzel v. Concordia, 14 Kan. 
446, 

Mass.—In re Goddard, 16 Pick. 504, 
28 AmD 259. 


Minn.—Madison v. Martin, 109 
Minn, 292, 123 NW 809. 
Nebr. —Peterson v. State, 79 Nebr. 


132, 112 NW 306, 126 AmSR 651, 14 
LRANS 292; Brownville v. Cook, 4 
Nebr. 101. 

N. H.—State v. Stearns, 31 N. H. 


106. 

N. J.—Unger v. Fanwood, 69 N. J. 
L. ge 55 A 42. 

Y.—Buffalo v. Neubeck, 209 App. 
ae 336, 204 NYS 737; Buffalo. v. 
Preston, 81 App. Div. 480, 80 NYS 85 
[rev on other grounds 174 N. Y. 417, 
67 NE 69, 105 AmSR 674, 63 LRA 
884 (aff 199 U. S. 1, 48, 538, 25 SCt 
705, 50 L. ed. 65, 4 AnnCas Bo) 1s 
Peo. v. McCarthy, 121 Misc. 56, 200 
NYS 818; Peo. v. Garabed, 20 Misc. 
127%, 45 NYS 2827. 

N:. C:—State vi Powell; 9% -N; C. 
417, 1 SE 482; State v. Cainan, 94 
N. C. 880 

Philippine.—Manila Vie tRizel,. 627 
Philippine 50. 

Utah.—Salt Lake City v. Reed, 1 


Utah 183. 

W. Va.—Charleston v. Beller, 45 
W. Va. 44, 30 SE. 152. 

21. Casteel v. Dacatur, (Ala.) 109 
S 571 [rev (A.) 109 S 571]; Line- 


ville v. Gauntt, 20 Ala. A. 135, 101 S 
154; Sheridan v. Cadle, 24 Wyo. 293, 
298, tov“ 'P 892. [dist*; Jenkins. v: 
Cheyenne, 1 Wyo. 287, 289] (thus: 
“Although it was held in Jenkins v. 
City of Cheyenne, 1 Wyo. 289, that 
a prosecution for the violation of a 
city ordinance was a civil action, 
that decision was based upon a statu- 
tory definition of civil and criminal 
actions not now found in the stat- 


utes. But under the statutes now in 
force such a _ prosecution must 
clearly, we think, be treated as at 


least avasi- -criminal” ); 
22. Dowling v. Troy, 1 Ala. A. 508, 


56 S 116; State v. Keenan, 57 Conn. 
286, 18 "A 104; Roderick v. Whit- 
son, 51 Hun 620, 4 NYS 112; Peo.. v. 
Garabea, 20 Mise. 127, 45 NYS 827 
{overr Fuller v. Redding, 16 Misc. 
634, 39 NYS 109]; Peo. v. Van Hou- 
ten, 13 Mise. 603, 35 NYS 186. 

23. Fortune v. Wilburton, 142 Fed. 
114, 73 CCA 338, 4 LRANS 782; State 
v. Decker, 46 Conn. 241; Koshkonong 
Ne 173 Mo. A, 310, 158 SW 

74. 

24. Fortune vy. Wilburton, 142 Fed. 
114, 73 CCA 338, 4 LRANS 782; State 
v. Decker, 46 Conn. 241; Koshkonong 
Sd i 173 Mo. A. 310, 158 SW 

25. Barron vy. Anniston, 157 Ala. 
399, 48 S 58; Red Wing v. Nibbe, 160 
Minn. 274, 199 NW 918; Ex p. Holl- 
wedell, 74 Mo. 395; O’Haver v. Mont- 
gomery, 120 Tenn, 448, 111 SW 449, 
127 AmSR 1014. 

[a] “When we characterize the 
action as being of a criminal nature, 
we do not mean to be understood 
as using the term wholly in the sense 
in which it is applicable to all 
actions brought by the State in the 
form of indictments and _ present- 
ments for violations of the criminal 
laws of the State, but rather by 
analogy, and for want of a better 
term.” O’Haver v. Montgomery, 120 
ee 448, 460, 111 SW 449, 127 AmSR 

26. Red Wing v. Nibbe, 160 Minn. 
274, 199 NW 918. 

27. Red Wing v. Nibbe, supra. 
Monroe v. Meuer, 35 La. Ann. 
Peo. v. Manistee County, 26 
422; Litchville v. Hanson, 19 

672, 124 NW 1119, AnnCas 
1912D 876. ‘ 

{a] Penal rather than criminal.— 
The proceeding has been regarded as 
penal rather than criminal in that 
nature. Williamson v. Brown, 4 B, 


Mon. (Ky.) 146; Brown v. Com., 5 
J» iJ. Marsh; (Ky. ) 635; Com.” vy. 
Brown, 3 1s Je Marsh. (Ky. di BO 


Montee v. Com., 3. J. J.-Marsh. (Ky.) 
29. Litchville v. Hanson, 19 N. D. 
672, 124 NW 1119, AnnCas1912D 876. 
30. Ala.—McKinstry Vv. Tusca- 
loosa, 172 Ala. 344, 54 S 629; Mont- 
gomery v. Foster, 54 Ala, 62; Withers 
v. State, 36 Ala. 252. 
Colo.—McInerney y. Denver, 17 
Colo. 302, 29 P 516; Greeley, etc., 
eg v. Harris, 12 Colo. 226, 20° P 
<p Gt Williams v. Augusta, 4 Ga. 


the laws of the state.°® 


Some courts have refused 


Ill.— Wiggins v. Chicago, 68 Ill. 
372; Naylor v. Galesburg, 56 Ill. 285. 

La.—State v. Nicholas, 109 La. 84, 
33 S 92; State v. Heuchert, 42 La. 
Ann. 270, 7 S 329; Monroe vy. Meuer, 
35 La, Ann. 1192, 

Mich.—Grand Rapids v. Roberts, 48 
Mich. 198; Cooper v. Peo., 41 Mich. 
403, 2 NW 51; Jackson y. Peo., 8 
ach 262; Peo. v. Jackson, 8 Mich. 

Minn.—State v. Lee, 29 Minn. 445, 
13 NW 913. 

Mo.—Delaney v. Kansas City Po- 
lice Ct., 167 “Mo. 667, 67° SW 589; 
State v. Gustin, 152 Mo. 108, 53 SW 
421; St. Louis v. Vert, 84 Mo. 204; 
Ex p. Hollwedell, 74 Mo. 395. 

S. D.—Madison v. Horner, 15 S. D: 
359, 89 NW 474. 

[al “The distinction between 
crimes against the State and mere 
violations of municipal ordinances, 
and the bearing of the constitutional 
provisions referred to, touching the 
respective modes or methods for the 
prosecution and punishment of of- 
fenders against the same, is clearly 
recognized by elementary writers on 
the subject, and confirmed Butt fre- 
quent adjudications.” Monroe _y. 
Meuer, 35 La. Ann. 1192, 1193. 

31. McKinstry v. Tuscaloosa,, 172 
Ala. 344, 54 S 629; Crosby v. Stemich, 
160 Minn, 261, 199 NW 918; Ruffing 
v. State, 80 Nebr. 555, 114 NW 583. 

32. State v. Chinook Tp. Justice 
Ct., 45 Mont. 375, 123 P 405, 48 LRA 
NS 156. 

33. See cases infra note 34 et seq. 

34. Peterson v. State, 79 Nebr. 
132, 112 NW 3806, 126 AmSR 651, 14 
LRANS 292; Huron v. Carter, 5 s. D. 
4, 57 NW 947, 

35. Peterson v. State, 79 Nebr. 
1382, 112 NW 306, 126 AmSR 651, 14 
LRANS 292); Tucumeari v. Belmore, 
18 N. M. 331, 137 P 585; State wv, 
Milwaukee Municipal Ct, 89 Wis. 
358, 61 1100; Oshkosh Vv. 
Schwartz, 55 Wis. 483, 13 NW 552; 
Platteville v. Bell, 43 Wis. 488. 
prt Monroe v. Meuer, 35 La. Ann. 

37. Ruffing v. State, 80 Nebr. 555, 
114 NW 583. 

38. In re Simmons, 4 Okl. Cr. 662, 
D2) P+ 951,°b OK CEis99 e115 PP aso 
State v. Milwaukee, Municipal Ct., a) 
Wis. 358, 61 NW 1100; State vy. Grove, 
77 Wis. 448, 46 NW 532; Platteville 
v. McKernan, 54. Wis. 487, 11 NW 
798; Boscobel v. Bugbee, 41 Wis. 59. 

39. Grant City .v. Simmons, 167 
Mo: A. 183, 151 SW 187. 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher__ 
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to make. the distinction between acts that are 
criminal only by the municipal regulation and acts 
that are criminal both by the municipal regulation 
and the general law of the state,*® and have held 
that the proceeding is a criminal case notwith- 
standing the aet or offense punishable by the ordi- 
nance or regulation is not a crime under the gen- 


eral law of the state.*! 


[§ 609] 4, Action of Debt or in Nature Thereof. 


Where a penalty for the violati 
ordinance or regulation is sough 


40. See cases infra note 41. 

41. Ophir v. Jorgensen, 63 Utah 
288, 225 P 342. 

[a] Criticism of opposite rule.— 
“To make the distinction which it 
is suggested the court ought. to 
make, and hold that this is not a 
criminal case because the act de- 
nounced by the ordinance is not made 
a crime under state law, would re- 
sult in endless confusion in the ad- 
ministration of the law, not only for 
all the courts, but also for the 
prosecuting officers. If that distinc- 
tion be made, then some prosecu- 
tions under municipal ordinances will 
have to be carried on under the Code 
of Criminal Procedure, while others 
will fall under the Code of Civil Pro- 
cedure. The two systems differ so 
substantially, except in regard to 
the rules of evidence, that before 
any case could be initiated or go 
forward the’ nature of the action 
would have to be determined, In 
view of the multitude of penal laws 
and ordinances now upon the 
books, which are being steadily aug- 
mented by recurring sessions of the 
Legislature and by the _ various 
boards of city commissioners, city 
councils, and town boards, the court 
may well pause before it lends a 
Sympathetic ear to a proposition 
which, if adopted, would affect the 
situation mainly by adding to its 
complexity. The wiser policy sug- 
gests that all prosecutions under mu- 
nicipal ordinances ought to be either 
one thing or the other—either crim- 
inal cases or civil cases.” Ophir v. 
Jorgensen, 63 Utah 288, 291, 225 P 


» 342. 
42. Cal.—Santa Cruz v. Santa 
Grnuz RR, ©o,,'56 Cale 143. 


Colo.—Lloyd v. Canon City, 46 Colo. 
195, 103 P 288; McInerney v. Denver, 
At 'Colo. 302; 129° P 5165) Durango® v. 
Reinsberg, 16 Colo. 327, 26 P 820; 
Greeley v. Hamman, 12 Colo. 94, 20 
P 1; Garland v. Denver, 11 Colo. 534, 
19 P 460; Deitz v. Central, 1 Colo. 
323; Walton v. Canon City, 13 Colo. 
ALeile Gee CULs 

Ga.—Floyd v. Eatonton, 14 Ga. 354, 
58 AmD 559; Williams v. Augusta, 4 
Ga. 509. 

Ill.— Kewanee v. Puskar, 308 Ill. 
167, 139 NE 60; Peo. v. Dummer, 274 
Tll. 687, 113 NE 934; Chicago v. Wil- 
liams, 254 Ill. 360, 98 NE 666; Kin- 
mundy v. Mahan, 72 Ill. 462; Hoyer 
v. Mascoutah, 59 Ill. 137; Willis v. 
Legris, 45 Jll. 289; Jacksonville v. 
Block, 36 Ill. 507; Hwbanks v. Ash- 
ley, 36 Ill. 177; Israel v. Jacksonville, 
2 Ill. 290; Chicago v. Dunham Tow- 
ing, etc., Co., 175 Ill. A. 549; Ander- 
son v. Schubert, 55 Ill. A. 227 [rev 
on other grounds 158 Ill. 75, 41 NE 
853]; Chicago v. Kenney, 35 Ill. A. 
57; Knowles v. Wayne City, 31 Ill. 
A. 471; Chicago v. Enright, 27 Ill. 
A. 559. 

Ind.—Seibert v. Evansville, 195 Ind. 
189, 144 NE 841; Smith v. New Al- 
bany, 175 Ind. 279, 93 NE 73 [foll 
Alles v. New Albany, 175 Ind. 709, 93 
NE 1080]; Clevenger v. Rushville, 90 
Ind. 258; Miller v. O’Reilly, 84 Ind. 
168; Brookville v. Gagle, 73 Ind. 117; 
Greensburgh ‘v. Corwin, 58 Ind. 518; 
Quigley v. Aurora, 50 Ind. 28; 
Jerzakowski v. South Bend, 82 Ind. 
A, 132, 145 NE 520. 

Mass.—Com. v. Dow, 10 Metec. 382. 

Mo.—Gallatin y. Tarwater, 143 Mo. 
40, 44 SW 750; St. Louis v. Weitzel, 


.v. Caldwell, 
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tractu.*% 


of a municipal 
to be enforced, | plied.*é 


130 Mo. 600, 81 SW 1045; St. Louis 
v. Marchel, 99 Mo. 475, 12 SW 1050; 
St. Louis v. Vert, 84 Mo. 204; Ex p. 
Hollwedell, 74 Mo. 395; St. Louis v. 
Knox, 74 Mo. 79; Memphis v. O’Con- 
nor, 538 Mo. 468; Hast Prairie v. 
Greer, (A.) 186 SW 952; Marble Hill 
: (A.) 178 SW 226; Han- 
nibal v. Dudley, 158 Mo. A. 261, 138 
SW 552; Caruthersville v. Palsgrove, 
155 Mo. A. 564, 134 SW 1032; Car- 
thage v. Bird, 146 Mo. A. 325, 129 
SW 1054; Mexico v. Harris, 115 Mo. 
A. 707, 92 SW 505; In re Jones, 90 
Mo. A. 318; Monett v. Beaty, 79 Mo. 
A. 315; Cassville v. Jimerson, 75 
Mo. A. 426; Kansas City v. Neal, 
49 Mo. A. 72; De Soto v. Brown, 44 
Mo, A. 145; In re Miller, 44 Mo, A. 

N. J.—White v. Neptune City, 56 
N. J. L. 222, 28 A 878; State v. Clin- 
On Oe Ne Orsay 329 21 A 304 
Brophy v. Perth Amboy, 44 N. J. L. 
217; State v. Passaic, 42 N. J. Ll. 429. 

N. Y.—Peo. v. Sloane, 98 App. Div. 
450, 90 NYS 762; Buffalo v. Schliefer, 
25 Hun 278; Colton v.®Maurer, 5 
Thomps. & C. 575. , 

N. C.—Edenton v. Wool, 65 N. CG. 
pie Wilmington vy. Davis, 63 N. CG. 

Oh.—Markle v. Akron, 14 Oh. 586. 

Or.—Wong v. Astoria, 13 Or. 538, 
i PS 295, 

Pa.—Gaghagan v. Begley, 15 Pa. 
Dist. 916; Philadelphia v. Junker, 9 
Pa. Dist. 673; Pittston Boroueh) yv- 
Dimond, 4 Pa. Dist. 200, 15 Pa. Co. 
543, 7 Kulp 431; Wilburn v. Derry 
Boronghs 435 Par "Coy 622): “Comte v. 
Weachter, 33 Pa. Co. 420; Milton 
Borough v. Hoagland, 3 Pa. Co, 283; 
Lemon v. Reidel, 1 LancLRev 3, 4 
YorkLegRee 164; Plymouth Borough 
v. Penkok, 7 Kulp 101; Pottsville v. 
Marburger, 1 LegChron 60; Com. 
v. Davenger, 10 Phila. 478; Phila- 
delphia v. Duncan, 4 Phila, 145. 

S. C.—Charleston v. Kleinback, 29 
See Ti y4i3e 
S. D.—Lead v. Klatt, 11 S. D. 199, 
75 NW 896; Sioux Falls v. Kirby, 6 
8) D.- 62, “60 NW 156," 25° LRA 621; 
puron ve Carter, & S.)D. 4; "57 NW 

7. 

Tenn.—Kelly v. Conner, 122 Tenn. 
339, 128 SW 622, 25 LRANS 201; 
Sparta v. Lewis, 91 Tenn. 370, 23 
SW 182; Bristol. v. Burrow, 5 Lea 
128; Wood v. Grand Junction, 5 
Heisk. 440; Meaher y. Chattanooga, 
1 Head 74; Childress v. Nashville, 
3 Sneed 347; Aizenshtatt vy. Jackson, 
1 Tenn. Civ. A. 805. 

Wis.—Milwaukee v. Ruplinger, 155 
Wis. 891, 145 NW 42; Milwaukee v. 
Beatty, 149 Wis. 349, 185 NW 873; 
Damman vy. Milwaukee, 139 Wis. 356, 
120 NW 298; C. Beck Co. v. Mil- 
waukee, 139 Wis. 340, 120 NW 293, 
131 AmSR 1061; Olson v. Hawkins, 
135 Wis. 394, 116 NW 18; Ogden v. 
Madison, 111 Wis. 413, 87 NW 588, 
55 LRA 506; Chafin v. Waukesha 
County, 62 Wis. 463, 22 NW 732; 
Oshkosh vy. Schwartz, 55 Wis. 483, 
13 NW 552; Sutton v. McConnell, 
46 Wis. 269, 50 NW 414; Platteville 
v. Bell, 48 Wis. 488; Ives v. Jeffer- 
son County, 18 Wis. 166; Carter v. 
Dow, 16 Wis. 258. 
eee Gata ae v. Cheyenne, 1 Wyo. 

Eng.—London y. Vanacre, 12 Mod. 
270, 88 Reprint 1814; Grafton’s Case, 
1 Mod. 10, 86 Reprint 691; London 
Barber Surgeons vy. Pelson, 2 Lev. 


may lie,*? techni 
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unless otherwise provided by law, an action of debt, 
or where the common-law forms of action have 
been abolished, a civil action in the nature thereof, 
cally classed as an action ex con- 


[§ 610] D. Rules of Procedure.‘* When the pro- 
ceeding is considered civil in its nature, the rules 
of civil procedure prevail.‘ 
when the proceeding is regarded as criminal in 
its nature, the rules of criminal procedure are ap- 
When the proceeding is quasi-criminal in 


On the other hand, 


252, 83 Reprint 543; London v. 
Gorry, 2 Lev. 174, 83 Reprint 505, 1 
Vent. 298, 86 Reprint 192. 

“A civil action, in the nature of 
an action of debt, lies at the suit 
of the mayor and aldermen to re- 
cover penalties for violating town 
ordinances and by-laws, and the acts 
prohibited by the ordinance and by- 
laws may be such as are also 
criminal offenses against the State.” 
Baletol v. Burrow, 5 Lea (Tenn.) 128, 


[a] On appeal from a mayor’s 
judgment the municipality may de- 
clare in debt. Markle v. Akron, 14 
Oh. 586. 
oie Wilmington’ v. Davis, 63 N. C. 

44. Nature of proceedings as civil 
or criminal see supra § 606. 


45. Colo.—Saner v. Peo., 17. Colo. 
e009 vos ; 
Tll—Kewanee v. Puskar, 308 Il. 


167, 189 NE 60; Chicago v. Williams, 
254 Ill. 360, 98 NE 666; New Athens 
v. Casperson, 202 Ill. A. 555; Chi- 
cago v. Kenney, 35 Ill, A. 57. 
Mo.—Douglas v. Kansas City, 147 
Mo. 428, 48 SW 851; Stevens v. Kan- 
sas City, 146 Mo. 460, 48 SW 658; 
St. Bouis v. Marchel, 99 Mo. 475, 
12 SW 1050; Ex p. Corvey, (A.) 287 
SW 879; Plattsburg v. Smarr, (A.) 
216 SW 538; Bast Prairie v. Greer, 
(A.) 186 SW 952; Koshkonong  v. 
Boak, 173 Mo. A. 310, 158 SW 874; 


Columbia v. Samuels, 164 Mo. A. 
92, 147° SW 1132; Hannibal v. Dud- 
ley, 158 Mo. A. 261, 138 SW _ 552; 


Caruthersville v. Palsgrove, 155 Mo. 
A. 564, 134 SW 1032; Gallatin v. 
Fannin, 128 Mo. A. 324, 107 SW 479; 


Mexico v. Harris, 115 Mo. A. 707, 
92 SW. 505; Billings v. Brown, 106 
Mo. A. 240, 80 SW 322; Springfield 


v. Ford, 40 Mo. A. 586. 

N. J.—Keeler v. Milledge, 24 N. J. 
L. 142. 

S. D.—lLead v. Klatt, 11 S.'D: 09, 
75 NW 856. 

Wis.—Sutton y. MeConnell, 46 Wis. 
269, 50 NW 414. 

[a] “Fine.’—Under a statute pro- 
viding that an act or omission pun- 
ishable by “fine and  imprison- 
ment” or by “fine or imprisonment” 
shall be deemed a misdemeanor, it 
has been held that the word “fine” 
does not include penalty imposed for 
the violation of municipal ordinances, 
so as to require the procedure em- 
ployed in misdemeanor cases to be 
used in punishing the violation of 
a municipal ordinance, punishable by 


fine. Ogden v. Madison, 111 Wis. 
413, 87 NW 568, 55 LRA 506. 
46. Ark.—Russellville v. Edwards, 


80 Ark. 314, 97 SW_ 57. 
Conn.—State vy. Keenan, 57 Conn. 


286, 18 A 14. 

Minn.—Madison v. Martin, 109 
Minn, 292, 123 NW 809. 

N. Y.—Peo. v. Van -Houten, 13 
Mise. 608, 35 NYS 186. 

Okl.—BEx p. Bochmann, 20 Okl. 
Crs.) 20 EN bs t i 

Utah.—Salt Lake City v. Robin- 


son, 39 Utah 260, 116 P 442, 35 LRA 
NS 610, AnnCas1918C 61. 

{a] The court has no jurisdiction 
in a criminal or quasi-criminal case, 
unless the punishment for the of- 
fense is exclusively. and purely 
penal. Williamson v. Com., 4° B. 
Mon. (Ky.) 146; Brown v. Com., 6 
Je ww. earsh, (sy) 630% com: 


We 
Brown, 3 J. J. Marsh. (Ky.) 597; 
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its nature, the courts generally declare that the 
criminal rules need not be followed, but that the 
proceedings must necessarily be stricter than in civil 
eases.47 The procedure for the violation of a mu- 
nicipal ordinance is not so strictly regulated as 
where more important issues are involved.4® Pro- 
ceedings for such violations before courts of lim- 
ited jurisdiction will not be scrutinized with the 
same technicality as those before courts of general 
jurisdiction ;*® such proceedings usually follow the 
method of procedure in justices’ courts.®° 

[§ 611] HE. Limitations.°1 In the absence of ex- 
press provisions to the contrary, no lapse of time 
after the commission of the act declared by the 
municipal ordinance or regulation to be unlawful 
will bar a prosecution or proceeding therefor.®? 


Municipal corporations may by ordinance, in the - 


absence of restriction, fix a period of time within 
which prosecutions for violations of their ordinances 
may. be commenced.®? If a period of limitation 
is provided by statute,°+ the proceedings must. be 
brought within the period prescribed.*> Where the 
complaint is lodged within the statutory time, the 
statute of limitations is at once arrested,** and a 
mere delay in the trial creates no bar to the prose- 
cution.>’ If the offense is a continuing one the 
statute of limitations is a continuing one.®® 

[§ 612] F. Abatement by Defendant’s Death.°*° 
Prosecutions for the violation of municipal ordi- 
nances abate with the death of defendant.®° This 
is so, although the proceedings are to recover pen- 
alties®*t and are regarded as civil in form but 
quasi-criminal in their nature.** And the offense 
or cause of action cannot be proceeded with as 
surviving against the personal representative of 
accused.°? 

[§ 613] G. Defenses—1. In General. 
moutee v. Com., 3 J. J. Marsh. (Ky.) 61, 


A proceed- 


[b] Change of action.—Where the 
action was prosecuted criminally, it} see supra § 606. 
was held that it could not be con- 63. 
Sidered a civil proceeding on appeal.| Mo. 547. 
Webster vy. Lansing, 47 Mich. 192, 10 
NW 196. 

47. Furhman v. Huntsville, 54 Ala. 
263; Goshen v. Croxton, 34 Ind. 239; 
Emporia v. Volmer, 12 Kan. 622. 

48. Buffalo v. Neubeck, 209 App. 
Div. 386, 204 NYS 737. 

49. Ah Poo v. Stevenson, 83 Or. 
340, 168 P 822. 

50. Burrow v. Hot Springs, 85 
Ark. 396, 108 SW 8238; Smith v. New 


Conn. 128, 
Ga.—Savannah 


424, 


Iowa 59. 


1660, 18 S 710. 
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Carrollton v. Rhomberg, supra. 
62. Carrollton v. Rhomberg, supra. | 
Nature of proceedings generally 
Carrollton v. 
64. Conn.—Southport v. Ogden, 23 


Lighterage, 
Co. v. Savannah, 112 Ga. 189, 37 SE 74, 


Iowa.—Burlington vy. 
Ky.—United Fuel, ete., Co. vy. Com., 


159 Ky. 34, 166 SW 783. 
La.—State v. Morris, 


ADA = a 
Paitin y 


—[§§ 610-614 


ing for the violation of a municipal ordinance or 
regulation is subject to any valid defense that may 
be available to defendant.®°* The following among 
others®* have been held to be valid defenses: That 
the act complained of was not within the prohibition 
of the ordinance®* or was expressly excepted there- 
from; the fire commissioner’s e¢ertificate of ap- 
proval to a prosecution for insufficient fire escapes ;°* 
and a contravening statute, although not a justifi- 
cation for the act.6® Neither ignorance of the ordi- 
nance, by-law, or regulation,’® nor the order of a 
superior,’4 nor compliance with a previous by-law 
relating to the same subject,’? is a valid defense. 
Defendant in a proceeding to enforce a penalty 
annexed to the violation of an ordinance prohibit- 
ing a nuisance cannot defend on the ground that 
it was not a nuisance in fact;’* nor can a licensee 
in an action to recover a license fee defend on 
the ground that the inspection, supervision, or po- 
lice surveillance for which the fee was imposed 
had caused no expense to the municipality.“* A 
violation of a municipal ordinance cannot be jus- 
tified by an encouragement thereto of any officer 
of the state.7> Where the violation of an ordi- 
nance may be enforced by a civil or criminal pro- 
ceeding, the pendency of a criminal action does 
not bar the prosecution of a civil action and vice 
versa.’ : 

[§ 614] 2. Invalidity of Ordinance or Regulation. 
As a general rule the invalidity of the municipal 
ordinance or regulation on which the proceedings 
are based is always a good defense.77 Notwith- 
standing a statute providing that the validity of a 
municipal ordinance shall be tried by a writ of 
prohibition, the objection that an ordinance is in- 
valid may be made in a prosecution to enforce 
it.78 Where a defendant is prosecuted for viola- 


1660, 18 S 710. 
70. Centralia v. Smith, 108 Mo. 
A. 438, 77 SW 488. 
71. Duluth v. Mallett, 43 
204, 45 NW 154. ; 
72. New York Fire Dept. v. Chap- 
man, 10,Daly (N. Y.) 377. 
73. Pittsburg v. W. H. Keech Co., 
21._Pa. Super. 548. 
New Hope Borough v. Western 
Union Tel. Co., 16 Pa. Super. 306. 
Kellar, 18 75. Tucker v. Tuscaloosa, (Ala. 
A.) 107°S 325. ; 
Acts or omissions of municipal 
authorities see infra § 615. 
47 La. Ann. 76. Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418. 


Minn. 
Rhomberg, 78 


etc., 


Albany, 175 Ind. 279, 93 NE 73 [foll Oh.—-Cincinnati v. Kraft, 8 OhS& 77. Conn.—Southport vy. Ogden, 23 
Alles v. New Albany, 175 Ind. 709,| CP 672, 6 OhNP 509. Conn, 128. 
93 NE 1080]. See also cases passim Pa.—Philadelphia v. Costella, 17 Iowa.—Burlington y. Kellar, 18 
this section. Pa. Super. 839; Com. v. HEmsley, 5] Iowa 59: 

51. See Limitations of Actions 87] Pa. Co. 476. La.—State v. Morris, 47 La. Ann. 
Cys pees: S. C.—State v. Earle, 66 S. C.| 1660, 18 S 710. 

52. Bell v. Forsyth, 126 Ga. 4438,| 194, 44 SE 781. D Oh.—Cincinnati y. Kraft, 8 OhS& 
55 SE 230; Battle v. Marietta, 118 Tenn.—Long y. Shelby County Tax-| CP 672, 6 OhNP 509. 


Ga. 242, 44 SE 994; Starling v. Dub- 
lin, 17 Ga. A. 336, 86 SE 742; Ram- 
pn v. Atlanta, 15 Ga. A. 345, 83 SE 

53. Birmingham v. Brown, 195 
Ala, 279, 70-8 718> Crev 33; Atay 2As 
654,69 S 263]. 

54 See statutory provisions. Que. Super. 

55. Buchanan vy. State, 185 Ind.| CanCrCas 495. 
222, 113 NE 726. 65. 

56. Keokuk v. Schultz, 188 Iowa 
937, 176 NW 946. 

57. Keokuk v. Schultz, supra. 

58. Chicago Vv. Washingtonian 
Home, 289 Ill. 206, 124 NH 416. 

59. See generally Abatement and 
Revival’ 1°.C. eS." p15. 

Abatement of criminal proceedings 
by defendant’s 


ing Dist., 


47 AmSR 114. 


324, 56 SH 139. 


thorities see 


see infra § 614. 
death generally see 66. 


7 Lea 134, 40 AmR_ 55. 
Tex.—Austin v. Austin City Ceme- 
tery Assoc., 87 Tex. 330, 28 SW 528, 


Va.—Richmond vy. Lynch, 106 Va. 


Que.—Kokoliades v. 
3806, 13 Que. 


Cross references: 

Acts or omissions of municipal au- 
infra § 615 

As to permits see 
Detriment see infra § 617. 
Exemptions see infra § 616. 

License see infra § 618, 

Validity of ordinance or regulation 


See supra § 603 text and note 


S. C.—State v. Harle, 66 S. C. 194, 
44 SE 781. 

Tenn.—Long y. Shelby County Tax- 
ing Dist.,..7 Lea 134,40, AmR 55. 

Tex.—Austin v. Austin City Ceme- 
tery Assoc., 87 Tex. 830, 28 SW 528, 
47 AmSR 114. 

Va.—Richmond v. Lynch, 106 Va. 
324, 56 SE 139. 

Validity of ordinances generally 
see infra § 858. 

78. United Fuel, etc., Co. v. Com., 
19 wy... 34, 865. 1660p 5 Wie T8sr Cito 
fine a man under a void ordinance 
would be to deny him the equal pro- 
tection of the Jaw and refuse him 
remedy by due course of law. 
Neither liberty or property may be 
taken from a man except by due 


Kennedy, 40 
Pr 20 ps 


infra § 619. 


Criminal Law § 745%. 4 80. course of law, and no. judgment 
Plea of abatement see infra § 666. 67. See infra § 616. can be entered punishing an offense 
60. Carrollton v. Rhomberg, 78 68. Com. v. Emsley, 5 Pa, Co. 476.| when there is no law warranting 

Mo. 547. 69. State v. Morris, 47 La. Ann. |} it’’). ' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 614-619], 


tion of a specific provision or section of an ordi- 
nance or regulation, he cannot set up as a de- 
fense the invalidity of another provision or section 
of the ordinance or regulation which is separable 
and distinet from that under which he is prose- 
cuted.*®» If defendant had personal notice of the 
ordinance alleged to have been violated by him, 
he cannot complain that it was not printed and pub- 
lished as required by the municipal charter.’° 

Belief that the ordinance or regulation was in- 
valid’! or unwise, inexpedient, or unnecessary,*? 
is no defense. 

[§ 615] 8. Acts or Omissions of Municipal Au- 
thorities.8* While the failure of the municipal cor- 
poration to do its.duty in the premises, whereby 
defendant is denied power to comply withthe ordi- 
nance, is a good defense,** the mere negligence of 
the corporation is no defense.*®° Nor is the ac- 
quiescence by the municipal authorities in the viola- 
tion of the ordinance or regulation a good defense,®°® 
as for instance, the failure of the authorities to 
enforce it against others.*’ Participation or author- 
ization of the mayor has been held to be no ex- 
cuse.8§ : 

[§ 616] 4. Exemptions. That defendant’s act, 
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alleged to constitute the violation of the regulation, 
was exempt from its operation is a good defense.*? 
Such exemption is a good defense, although it is 
ultra vires the corporation until it is declared void 
by a competent tribunal. 

[§ 617] 5. Detriment. The fact that obedience 
to the ordinance or regulation would have caused 
hardships is no defense.®t That to carry out the 
requirements of the regulation might require some 
radical changes in the method of conducting a busi- 
ness does not necessarily furnish a defense to its 
enforcement.®? The smallness of the violation is no 
defense.®8 

[§ 618] 6. License. A state or municipal license 
does not protect the licensee in pursuing his busi- 
ness or occupation in violation of a municipal ordi- 
nance or regulation duly and validly enacted.%* 

[§ 619] 7. In Prosecutions Relating to Permits.%® 
The fact that defendant had applied for and had 
been refused a permit constitutes no defense to a 
proceeding for acting without it,°® nor is it a de- 
fense that the official or body in whom the au- 
thority to grant the permit was vested acted arbi- 
trarily.°7 A subsequent permit is no defense.%® 
An invalid or fraudulent permit is no defense.®? 


79. New Orleans v. Mangiarisina, 
139 La. 605, 71 S 886; State v. Riley, 
49 La. Ann. 1617, 22 S 843; Wasson 
v. Greenville, 123 Miss. 642, 86 S 
450; State v. Lovelace, 118 Wash. 50, 
203 P 28. 

[a] Thus the first section of a 
municipal ordinance declaring it un- 
lawful for any person to keep a 
jottery office being plain and legal, 
defendant condemned under this 
Section is without right to sustain 
an objection of illegality of the 
whole ordinance on the ground that 


the second section is unconstitu- 
tional. State v. Riley, 49 La. Ann. 
1617, 22 S 843. 

80. State* v. “Razooky V79- N.C. 


708, 103 SE 67. 

81. Gilberts v. Rabe, 49 Ill. A. 418. 
See Centralia v. Smith, 103 Mo. A. 
488, 77 SW 488 (no defense to-a 
prosecution for violating a city or- 
dinance, prohibiting the explosion of 
firecrackers, that the citizens adver- 
tised and had a Fourth of July cele- 
bration on the occasion of defend- 
ant’s violation of the ordinance, and 
defendant thought that shooting fire- 
erackers was in keeping with the 
occasion). 

82, Pittsburg v. W. H. Keech Co., 
21 Pa. Super. 548. See Westmount 
v. McKim, 5 Que. Pr. 134 (the fact 
that a by-law was enacted against 
the advice of the corporation coun- 
cil was immaterial). 

83. Estoppel of municipal 
porations see Hstoppel §§ 192, 
219. 

84. Savannah Lighterage, etc., Co. 
vy. Savannah, 112 Ga. 189, 37 SE 424; 
Kraft v. Cincinnati, 6 OhS&CP 8, 
3 OhNP 195. 

[a] Unreasonable order of police- 
man.—Where the driver of a pub- 
lic vehicle, while in front of a hotel, 
was not disorderly and not obstruct- 
ing the street, but was ordered by 
a policeman to remove his vehicle 
to the opposite side of the street, 
although two hotel carriages also 
standing in front of the hotel were 
not required to move, and the only 
reason given by the policeman for 
the order was “complaints of the 
management of the hotel of hacks 
in general, and the driver in ques- 
tion in particular,’ a conviction of 
the-driver in the police court was 
improper, the order to move_being 
arbitrary and unreasonable. Barnes 
v. District of Columbia, 24 App. 
(D.. G,)-. 458. 

85. Peo. vy. Gardner, 143 Mich. 104, 


[43 ©. J.—29] 


cor- 
218, 


106 NW 541; Alexander v. Greenville, 
54 Miss. 659. : 
[a] Other ordinance imposing 
duty on city.—It was no defense to 
a prosecution, under a city ordinance 
providing that no owner or occupant 
of land abutting on a private way 
shall suffer any filth to remain on 
that part of the way adjoining his 
land, that another ordinance forbids 
anyone removing filth or refuse 
matter through the streets without a 
permit from the board of health, as 
Rev. Ord. (1890) c 19 makes it the 
duty of the sanitary police to re- 
move “all noxious refuse substances 
from yards and areas, when so placed 
as to be easily removed.’ Com. v. 
Cutter, 156 Mass. 52, 29 NE 1146. 
86. Bates v. Monticello, 173 Ky. 
244, 190 SW 1074; New York Fire 
Dept veyBuhiler) 35 9Ne You; 83 
How Press: {rev 1 \Dalya391: 
87. Ga.—Sylvania v. Hilton, 123 
Ga. 754, 51 SE 744, 107 AmSR 162, 
2 LRANS. 483. 
Mich.—Peo. v. Gardner, 143 Mich. 
104, 106 NW 541; Peo. v. Baker, 115 
Mich. 199,73 NW 115. } 
Minn.—State v. Sugarman, 126 
Minn. 477, 148 NW 466, 52 LRANS 
999. 
Mo.—Centralia v. Smith, 103 Mo. 
A. 438, 77 SW 488. 
N. Y.—Port Jervis v. Close, 2 Silv. 
Sup.1601> 6 INY Se 21. 
Tex.—Chimene v. Baker, 32 Tex. 
Civ. A. 520, 75 SW 330. 
W. Va.—Charleston v. Reed, 27 W. 
Va. 681, 55 AmR 336. 
{a] Ambiguity of ordinance.— 
Where a .municipal ordinance pro- 
hibiting buildings of a certain char- 


acter from being erected within the. 


fire limits is of ambiguous mean- 
ing it is competent to show the ordi- 
nary construction placed upon it to 
aid in its construction, but if its 
meaning is unambiguous, that it may 
have been repeatedly violated with- 
out objection will furnish no defense 
to one who violates it. Sylvania v. 
Hilton, 123° Ga, 754, 51>SH 744; 107 
AmSR 162, 2 LRANS 483. 

88. Centralia v. Smith, 103 Mo. A. 
438, 77 SW 488; Chimene v. Baker, 
32\ Trex. Civ. A. 520, 75 SW. 330. 

89. Philadelphia v. Costello, 17 
Pa. Super. 339; Kokoliades vy. Ken- 
nedy, 40 Que. Super, 306, 13 Que. Pr. 
20, 18 CanCrCas 495. See also cases 
supra § 603 note 80. - 

90. Kokoliades v. Kennedy, 40 Que. 
Super. 306,’ 311, 13 Que. Pr. 20, 18 
CanCrCas 495. 


“Every one is protected from crim- 
inal responsibility for any act done 
in obedience to the laws for the 
time being, made and enforced by 
those in possession de facto of the 
sovereign power in and over the place 
where the act is done.” Criminal 
Code § 68 [quot Kokoliades v. Ken- 
nedy, supra]. 

91. State v. O’Connor, 115 Minn. 
339, 1832 NW 303, 35 LRANS 1112, 
AnnCas1912D 955. 2 

92. State v. O’Connor, supra. 

98. Charleston v. Palmer, 12 S. C. 
L. 342. 

94. See Licenses § 105. 


aoe Permits generally see supra 
96. State v. Amor, 153 Minn. 244, 


190 NW 59; State v. Rosenstein, 148 
Minn. 127, 181 NW 107; State v. 
Kirkpatrick, 179 N. C. 747, 103 SE 
65; Salt Lake City, v. Bernhagen, 56 
Utah ib Oe SO meee 83. 

97. State v. Amor, 153 Minn. 244, 
190 NW 59; State v. Rosenstein, 148 
Minny 127,181 > NW 0%: State! iv. 
Kirkpatrick, 179 N. C. 747, 103 SE 65. 

[a] Discussion of rule.—‘‘There 
was no error in excluding the evi- 
dence offered by defendant for the 
purpose of showing that, in deny- 
ing his: application » for; aie. 2 pér= 
mit to operate the new yard, the city 
council acted arbitrarily or unreason- 
ably. A defense of that sort is not 
available to one who violates the 
ordinance. The person so refused a 
permit may have a remedy against 
arbitrary discrimination by the city 
council; we do not stop to consider 
what it may be... but clearly he 
may not defy the law by doing the 
prohibited act, and then be heard in 
defense on the ground of the al- 
leged arbitrary action of the council 
in refusing him a license.” State v. 
Rosenstein, 148 Minn. 127, 131, 181 
NW 107. 

98. Clark v. Hlizabeth Fire Dept., 
ASTIN: visu Laces diviore 

99. Talmage v. New York VFire 
Dept., 24 Wend. (N. Y.) 235; Gray- 
son v. Gas Co.,,4 LancLRev (Pa.) 41. 

[a] Tlustration.—In an action by 
a city for violation of an ordinance 
forbidding the erection of wooden 
buildings within certain limits, de+ 
fendant claimed that he had the con- 
sent of the common council to erect 
such building. It appeared that no- 
tice of defendant’s application for 
consent had not been published in 
the manner required. Defendant of- 
fered to show that his applitation 
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[§ 620] H. Jurisdiction'—1. In General. While 
it is settled that the authority to confer on a 
tribunal jurisdiction to enforce penal ordinances or 
to recover penalties for their violation rests in 
the state,? and not in the municipal corporation,® 
nevertheless the jurisprudence of several states per- 
mits the delegation of this power to the municipal- 
ity and the exercise of this sovereign function by 


the agency of the corporation.‘ 
of constitutional limitations the 


power to establish tribunals for the trying of viola- 
Whether a given 
tribunal has jurisdiction of such proceedings is mat- 
ter for constitutional and statutory provision and 
construction,® the tendency, it seems, being to re- 
quire express words of authorization,’ and in cases 
of doubt to prefer the municipal to the general 


tions of municipal ordinances.® 


courts.§ 
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In the absence 
legislature has 


city court,"® 


[95 620-€ 


ry 


versy. As in the case of inferior courts generally,® 
the jurisdiction may depend upon the amount in 
controversy, that is, the amount of the fine im- 
posed or the penalty sought to be recovered.*® 

[§ 622] 3. Affected by Interest in Fine or Penalty, 
The municipal interest in the penalty is not a bar 
to the jurisdiction of a municipal court.'* 

[§ 623] 4. Particular Tribunals.’” 
tion of particular courts depends upon the constitu- 
tional and statutory provisions,'* and on ordinances 
enacted under duly delegated authority.'* 
ingly, jurisdiction may be conferred and exercised 
by an alderman or aldermen,’® a burgess or chief 
burgess,!® chief officers of municipal corporations,*’ 
city criminal court,’® 
courts,?° court for trial of small causes,*t court 
of special sessions,?? criminal district court,?? in- 


The jurisdie- 


Acecord- 


corporation 


tendant,?4 justices of the peace,*> magistrates’ 


[§ 621] 2. Dependent upon Amount in Contro- 


had been referred by the common 
council to a committee with power, 
but the consent given by the com- 
mittee was not signed by all the 
members of the committee. It was 
held that the offer was properly re- 
jected. Troyinig VW." )VWATICORS)) a2 VEL Ua 

(N. _Y.). 68, 4 Thomps. & C.. 256. 
[b] Order of mayor and aldermen, 

—In an action by the fire depart- 

ment to recover a penalty for keep- 

ing gunpowder, an order of the 
mayor and two aldermen, directing 
it to be restored to the owner, is 
not such an adjudication as may be 
given in evidence in bar of the suit. 

Talmage v. New York Fire Dept., 

24 Wend. (N. Y.) 235. 

1. See generally Courts §§ 13-177. 
Cross references: 

Concurrent and conflicting exercise 
of power by state and municipality 
see supra §. 218. 

Courts exercising original jurisdic- 
tion generally see Courts §§ 407— 
444, 

Criminal jurisdiction of municipal 
and other local courts generally 
see Criminal Law § 177. 

Jurisdiction of offenses against state 
yee acipality see Criminal Law 
§ 194. 

2. See cases infra note 3. 


; 3. Colo.—Peo, v. Curley, 5 Colo. 
12. 

Ill. Wiggins v. Chicago, 68 Ill. 
372. 


Ind.—Madison v. Hatcher, 8 Blackf. 
341. 

Ky.—Owensboro v. Simms, 99 Ky. 
49, 34 SW 1085, 17 KyL 13938. 

La.—State v. Carreau, 45 La. Ann. 
1446, 14 S 292. 

Mo.—Willis v. Boonville, 28 Mo. 
oP Kansas City v. Neal, 49 Mo. A. 
72. 


N. J.—Vineland v. Kelk, 73 N. J. 
L. 285, 68 A 5; Pell v. Newark, 49 
N. J. L. 594, 9 A 778; State v. Wash- 
ington, 45 N. J. L. 318; Weeks v. For- 
man, 16 N. J. L. 237. 

- Pa.—Barter v. Com., 3 Penr. & W. 
253; Pittsburgh v. Young, 3 Watts 
363; Deel v. Pittsburgh, 3 Watts 363; 
Gettysburg v. Zeigler, 2 Pa. Co. 326. 

Delegation of power by municipal- 
ity see supra § 237. 

4 Craig v. Burnett, 32 Ala. 728; 


Ex p. Burnett, 30 Ala. 461; Guillotte 
v. New Orleans, 12 “La. Ann, 432; 
State v. Wood,.94 N. C, 855; State 


v. Nohl, 113 Wis. 15, 88 NW 1004. 
See Ex p. Levine, 46 Tex. Cr. 364, 
81 SW 1206 (although a _ provision 
in a city charter to constitute a 
eorporation court a state court was 
futile and without effect, it had ju- 
risdiction to punish one on convic- 
tion. of a municipal offense provided 
for by. city ordinance). 

[a] Municipality must exercise its 
delegated authority in order to con- 
fer jurisdiction. Goodrich v. Brown, 
30 Iowa. 291 (a justice of the peace 


has no jurisdiction to hear a crim- 
inal prosecution for the violation of 
city ordinances unless the city coun- 
cil has made provision for the im- 
mediate arrest and examination of 
the accused before the justice, pur- 
suant to Revision § 1088). — 

5. King City v. Duncan, 238 Mo. 
142 SW 246. 

6. See infra § 6238. 

7. Spencer. v. Cline, 28 Ind. 51. 

8. Wong v. Astoria, 13 Or. 538, 11 
BPO295. 

9. See Criminal Law § 182. 

10. Hensoldt v. Petersburg, 63 Ill. 
157; McNulty v. Wilson, 35 S. C. L 


231: St. Laurent Parish v. Roy, 30 
Que. Super. 333. 
[a] Several penalties for several 


violations.—(1) Each violation of an 
ordinance confers a distinct cause 
of action, and independent proceed- 
ings may be instituted for penalties 
which, combined, would exceed the 
amount within which the justice has 
jurisdiction. Whitehall v. Meaux, 8 
Til. A. 182. (2) Suits to recover sev- 
eral penalties for numerous viola- 
tions of a city ordinance are within 
the jurisdiction of.an alderman when 
the penalty in each case is under one 
hundred dollars, that being the 
amount fixed by the statute con- 
ferring jurisdiction in such cases. 
Lancaster v. Railroad Co., 12 Lane 
Bar (Pad) 99:23) Const arta: § sbi, 
prohibiting prosecutions for misde- 
meanors in which the punishment 
exceeds’ a fine of one hundred dol- 
lars to be tried before a justice of 
the peace, does not deprive the jus- 
tice of jurisdiction of a prosecution 
under an ordinance providing that 
of violations thereof 
included in the same_ in- 
formation, and that a fine of from 
five dollars to fifty dollars may be 
imposed for each, although the ag- 
gregate may thus exceed one hun- 
dred dollars. Jackson vy. Boyd, 53 
Iowa 536. 5 NW 784. 

[b] Mayor of Boonville under the 
act amending the charter of the city 
(Mo. Acts [1847] p 1838), had juris- 
diction of all cases arising under the 
charter and ordinances of the city, 
whatever the amount of the fine in- 


yolveds Willis v. Boonville, 28 Mo. 
[el Mayor of Fayette has juris- 


diction in cases where the penalty is 
less than ninety dollars, and an ordi- 
nance of the city giving him juris- 
diction when the penalty is one hun- 


dred dollars is void. Fayette v. 
Shafroth, 25 Mo. 445. : 
11. Deetz v. Central, 1 Colo. 823; 


Corwein v. Hames, 11 Johns. (N. Y.) 
76; Charleston vy. Pepper, 30 S. C. L. 
364; Charleston v. King, 15 S. C, L. 
487; Jonesborough v. McKee, 2 Yerg. 
(Tenn.) 167. See Com. v. Bean, 
Thach. Cr. (Mass.) 85 (upon a trial 
under the ordinance of the city coun- 


cil of the city of Boston of 1824, 
regulating the keeping of dogs, and 
directing one half the amount paid 
for a license to be paid to the city 
clerk, and one half of the penalty 
for the violation of the ordinance to 
be paid to the prosecutor, without de-' 
claring to what use the other half 
should be applied, it was held that 
it could not be inferred that any 
sum inured to the city, although it 
was stated in the original complaint 
that the other half of the penalty 
was for the use of the city, and 
consequently that the justices of 
the police and municipal courts, and 
the jurors, were not interested by 
reason of being paid by the city). 

Pec ry interest as disqualify- 
ing a judge see Judges §§ 134-149. 

12. Criminal jurisdiction of jus- 
tice of the peace, police justices, and 
similar officers generally see Criminal 
Law §§ 179-184. 

13. See constitutional and statu- 
tory provisions. 

[a] The portion of the Bullit Bill 
of June 1, 1885, for the better gov- 
ernment of cities of the first class, 
which gives to the courts of Phila- 
delphia -alone the power to punish 
for disobedience of an order made 
under the provisions of the bill, is 
not. in conflict with Const. art 5 
§ 26, requiring that the jurisdiction 
and powers of all courts of the same 


class shall be uniform. In re Yard, 
48 LegInt (Pa.) 288. 

14. See ordinances. 

15. Lancaster v. Reese, 14 Pa. 


Dist. 447; Philadelphia v. Junker, 9 
Pa. Dist. 673; Milton Borough vy. 
Hoagland, 3 Pa. Co, 283. 

16. Gaghagan vy. Begley, 15 Pa. 
Dist. 916; Bolivar Borough v. Coul- 
ter, 10 Pa. Dist. 171; Plymouth v. 
Williams, 8 Kulp (Pa.) 167; Pittston 
pees v. Dimond, 7 Kulp (Pa.) 


17. State v. Threadgill, 76 N. C. 


173\ State: v. White, 76..N..G.. 26. 

18. Lewis v. State, 124 Ga. 62, 
52 SE 81. 

ISS Hood. v.« Griffin, 2141 38a0Ga. 119.0; 
38 SE 409. 

20. Ex p. Hubbard, 63 Tex. Cr. 
516, 140 SW 4651. 

21. Stokes v. Schlacter, 66 N. J. 
I. 247, 49 A 556. 

22. Peo. v. Horton, 41 Misc. 309, 


84 NYS 942. 
23. Le Blanc v. New Orleans, 138 
La, 248, 70S 212. 
dd Sue eGe 


tg State v. Williams, 

25. Colo.—Peo. v. Second Judicial 
Dist. Ct., 33 Colo. 328, 833, 80 P 888, 
890, 108 AmSR 98; Metcalf v. Peo., 
2.(\Colo; vA. 262;:.30 Ps 39. 

Ill.—Jacksonville v. Block, 86 Ill. 
507; Ewbanks v. Ashley, 36 Ill. 177; 
Windsor v. Cleveland, ete., R. Co.,’ 
105 Ill, A. 46. 

Ind.—Brookville v. Gagle, 73 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sp ied ae ies 4 7 nf 


§ 623] 


courts,?® mayors,?7 mayors’ 
municipal councils,?® municipal 


courts,*+ police judges,*? police justices,** police 
magistrates,*4 recorders or recorders’ courts,*® spe- 


117; Redden v, Covington, 29 Ind. 
118; Spencer vy. Cline, 28 Ind. 51. 
Iowa.—Jackson y. Boyd, 53 Iowa 
536, 5 NW 7384; Jaquith v. Royce, 42 
Iowa 406. 
N. J.—Bourgeois v. Ocean City Bd. 
of Health, 77 N. J. L. 162, 71 A 53. 
N. C.—State vy. Wood, 94'N. C. 855. 
Pa.—Com. vy. Thompson, 110 Pa. 
297, 1 A .375; Milton, Borough . Vv. 
Hoagland, 3 Pa. Co. 283. 
Wash.—State yv. Wicker, 60 Wash. 
238, 110 P 992. 
Wis.—State v. Nohl, 113 Wis. 15, 
88 NW 1004. 
See generally Justices of the Peace 


iene oe ds. D 


[a] “Any one of the justices” 
cannot exercise jurisdiction under a 
law authorizing the common council 
of a town to pass an ordinance that 
penalties may be enforced by a Sum- 
mary conviction before the “mayor 
or justice of the peace of the town.” 
State v. Zeigler, 32 N. J. L. 262. 

26. Peo. v. Parelli, 93 Misc. 692, 
158 NYS 644. 
= Ala.—Mobile v. Barton, 47 Ala. 

Ga.—Robinson v. Americus, 121 Ga, 
180, 48 SE 924. 


en Ne Be v. Connew, 50 Ind. 
joWa Jaquith vy. Royce, 42 Iowa 
406. 

Mo.—Willis v. Boonville, 28 Mo. 


543; Fayette v. Shafroth, 25 Mo. 445. 


F ny J.—State v. Zeigler, 32 N. J. L. 
62. 
N. C.—State vy. Wilson, 106 N. C. 


718, 11 SE 204. 
Oh.—Akerman vy, Lima, 8 OhS&CP 


430, 7 OhNP 92; Ward v. State, 5 
OhS&CP 230, 5 OhNP 81. 
W. Va—Flack v. Fry, 32 W. Va. 


364, 9 SE 240. 
[a] Mayor and wardens.—Under 
20; St. at L. p 912, the mayor --of 
the’ town of Clinton, if he deems 
advisable, may call to his aid the 
wardens of such town in the trial 
of any offender charged with violat- 
jing the ordinances of the town. Clin- 
ton y. Leake, 71 S. C. 22, 50 SE 541. 

28. Searcy v. Turner, 88 Ark. 210, 
114 SW 472; Barter v. Com., 3 Penr. 
& W. (Pa.)) 253. 

29. Craig v. Burnett, 32 Ala, 728; 
Ex p. Burnett, 30 Ala. 461. 

30. New Orleans v. Fischer, 137 
La. 666, 69 S 48; New Orleans v. 
Kieran, 137 La. 666, 69 S 48; New 
Orleans v. Kuhlman, 137 La. 665, 69 
S 48; New Orleans v. Schmitt, 137 
La. 665, 69 S 48; New Orleans v. 
Rolfs, 137 La. 664, 69 S 47; New 
Orleans vy. Richter, 137 La. 664, 69 
S 47; New Orleans v. Mallu, 137 La. 
663, 69 S 47; ,. New. Orleans. v. 
O’Rouke, 137 La. 663, 69 S 47; New 
Orleans vy. Schoeffner, 137 La. 662, 
69 S 47; New Orleans v. Stock, 137 
La. 662, 69 S 47; New Orleans v. 
Throunk, 137 La. 661, 69 S 46; New 
Orleans v. Walker, 137 La. 661, 69 
S 46; New Orleans v. Sanford, 137 
La. 661, ; New Orleans v. 
Fos, 660, 69 S 46; 
Orleans v. Monte, 137 La. 660, 


New 
69 


S 46; New Orleans v. Jumonville, 
137 La. 659, 69 S 46; New Orleans 
Ws. eplacaze, .et Vaan, 659.169 -Sri4o; 


New Orleans v. Sanford, 137 La. 628, 


69 S 35, LRA1916A 12328; State v. 
Marciniak, 97 Minn, 355, 105 NW 
965; Rivera v. Campbell, 34 Philip- 


pine 348, 354 [quot Cyc]. 

Criminal jurisdiction of municipal 
and other local courts generally see 
Criminal Law § alate 

31, Ark.—De Queen vy, 98 
Ark:=521,-136 SW 946. 

Ga.—Bass v. Lawrence, 124 Ga. 75, 
52 SE 296. 

Iowa. —Ottumwa v. Scott, 158 Iowa 
3) 139 NW 901. 

99 Ky. 


Fenton, 


y.—Owensboro v. Simms, 
ri 34 SW 1085, 17 KyL 1393. 
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courts,?®> members of 


courts,°° police 


The jurisdiction 


. La.—State vy, 
1079, 6 S 808. 

Or.—Wong y. Astoria, 13 Or, 
TW be gob. 

[a] The mayor may be a police 
court de facto.—Stroup v. Pruden, 104 
Ga. 721, 30 SE 948. 

32. In re Hagan, (Kan.) 68 P 
1104; Brookfield v. Tooey, 141 Mo. 
619, 483 SW 387; Kansas City v. Neal, 
49 Mo. A. 72; Grant v, Williams, 54 
Mont. 246, 169 P 286; State v. Chi- 
nook Tp. Justice Ct., 45 Mont. 875, 
123 P 405, 48 LRANS 156; State 
v. Hadley, 104 Wash. 648, 177 P 655. 

{a] “Recorder” and “police judge’ 
may be identical. Brookfield v. Tooey, 
141 Mo. 619, 43 SW 387, But see 
Vineland v. Kelk, 73 N. J. L, 285, 
63 A 5 (a conviction for violation 
of a borough ordinance had before 
a justice of the peace, who is de- 
scribed as acting recorder of the 
borough, is void for want of juris- 
diction, Pub. L. (1897) p 285, relat- 
ing to boroughs, making no provision 
for such an officer). 

33.. Peo. v; Cox, 76 N. Y. 47 [aft 
9 Hun 146]; Peo. v. Van Houten, 13 
Misc. 603, 85 NYS 186 [aff 36 NYS 
1130]; In re Derrick, 31 Oh. Cir. Ct. 
282; Richmond y. Sutherland, 114 Va. 
688, 77 SE 470. 

[a] Where title to real estate in- 
volved.——Code (1904) § 4106, as 
amended by Act March 16, 1910 (Acts 
[1910] ec 284), gives police justices 
jurisdiction to try offenses against 
municipal ordinances, although there 
is involved a bona fide claim of title 
to real estate. Richmond v. Suther- 
land, 114 Va. 688, 77 SE 470. 

34. Metcalf v. Peo., 2 Colo. A. 262, 
30 P 39; Hensoldt v. Petersburg, 63 
Ill. 157; Windsor v. Cleveland, etc., 
R. Co., 105 Ill. A, 46; Ex p. Zobisch, 
{OK Crs). 2400 ce el O28) Son sant: 
Daugherty, 21 -Okl. Cr.» 56,) 204 P 
937; Moore v. Sharkey, 26 N. B. 7. 

[a] Deputy police magistrate.— 
Reg. v. Duggan, (Ont.) 21 CanLT 
OccNotes 35. 

35. Ala.—Wright v. Anniston, 151 
Ala. 465, 44 S 151; Bray v. State, 
140 Ala. 172, 37 S 250; Dowling v. 
Troy, 1 Ala. A. 508, 56 S 116. 

Ga.—Pearson v. Wimbish, 124 Ga. 
701, 52 SE 751; Reeves v. Atlanta, 
114 Ga. 851, 40 SE 1003. 

La.—Le Blane v. New Orleans, 138 


Mack, 41 La. Ann. 
538, 


La. 2438, 70 S 212; New Orleans vy. 
Fischer, 1387 La. 666, 69 S 48; New 
Orleans v. Kieran, 137 La. 666, 69 


S 48; New Orleans vy. Kuhlman, 137 
La. 665, 69 S 48; New Orleans v. 
Schmitt, 137 La. 665, 69 S 48; New 
Orleans vy. Rolfs, 137 La. 664, 69 S 
47; New Orleans v. Richter, 137 La. 
664, 69 S 47; New Orleans v. Mallu, 
137 La. 663, 69 S 47; New Orleans 
v.- O’Rouke, 137 La. 668, 69 S 475% 
New Orleans v. Schoeffner, 137 La. 
662, 69 S 47; New Orleans v. Stock, 
137 La. 662, 69 S 47; New Orleans 
v. Throunk, 137 La. 661, 69 S 46; 
New Orleans v. Walker, 137 La. 661, 
69 S 46; New Orleans v. Sanford, 137 
La. 661, 69 S 46; New Orleans v. 
Monte, 187 La. 660, 69 S 46; New 
Orleans v. Fos, 137 La. 660, 69 S 
46; New Orleans v. Jumonville, 137 
La. 659, 69 S 46; New Orleans v. 
Lacaze, 137 La. 659, 69 S 46; New 
Orleans v. Sanford, 137 La. 628, 69 
S .35, LRAI1916A 1228; State v. 
Lochte, 45 La. Ann. 1405, 14 S 215; 
State v. Mack, 41 La. Ann. 1079, 6 
S 808; Guillotte vy. New Orleans, 12 
La, Ann, 432. 

Mo.—Kansas City v. O’Connor, 36 
Mo. A. 594. 

N. J.—Hutchings y. Scott, 9 N. J. 
L. 218. 

Or.—Abraham v. Roseburg, beyOr: 
359, 105 P 401, AnnCas1912A 597, 

Can.—Quebee Ru, * ete..-Co..v-. Que- 
bee Recorder’s Ct., 41 Can. S. C. 145. 

Que.—Montreal St.. R.  Co.. v. 


oo 
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cial criminal court,?* supreme court,** town clerks,*® 
and town councils;*? but it must be exercised by 
a corporal tribunal having authority to do so. 


40 


may be concurrent*! or exclusive,*? 


Montreal Recorder’s Ct., 387 Que. 
Super. 311. 
36. Garland v. Denver, 11 Colo. 


534, 19 P 460. 

37. Le Blane v. New Orleans, 138 
La. 248,,70 S 212. 

38. Chicago, etc,, R. Co. v, Salem, 
166 Ind. 71, 703, 76 NE 631, 634. 

39. Lexington v. Wise, 24 S. C. 


163. 

[a] The city council of Columbus 
has no jurisdiction over a prosecu- - 
tion for keeping open a saloon on 
Sunday, as it is an offense against 
the laws of the state, and not a mere 
breach of the city ordinance. Reich 
v. State, 53 Ga. 73, 21 AmR 265. 

40. Craig v. Burnett, 32 Ala, 728; 
Chicago, etc. R. Co. v. Salem, 162 
Ind. 428, 70 NE 530; Clayman vy. 
Bartlesville, 21 Okl. Cr. .135, 205 P 
509; ELD Daugherty, 21 Okl. Cr. 56, 
Circuit court has no jurisdic- 
tion. Chicago, etc., R. Co. v. Salem, 
162 Ind. 428, 70 NE 530. 

County court is without juris- 
Clayman .v. Bartlesville, 21 
Okl, 135, 205 P2509" abLx: A 
Daugherty, 21 Okl. Cr. 56, 204 P 937: 

[c] In Georgia, where the offense, 
described in Code § 4478, providing 
that any person who shall erect or 
continue, after notice to abate, any 
nuisance which tends to annoy the 
community, etc., shall be indicted and 
punished, is made complete by no- 
tice to abate, an offender maintaining 
a nuisance in the city, violative of 
the city ordinance, may not be pun- 
ished thereunder, but must be 
bound over for trial in the court hav- 
ing jurisdiction of the offense. 
Vason v. Augusta, 38 Ga. 542. 

[d] In Missouri Rev. St. § 4982, 
giving mayors of fourth-class cities 
jurisdiction to hear and determine of- 
fenses against city ordinances, gives 
them no jurisdiction to try a civil 
action to recover a penalty for violat- 


ing a city ordinance. Edina v. 
Brown,.19 Mo. A. 672. 

41. Colo.—Metcalf v. People, 2 
Colo, A. 262, 30 P 39, 

Ind.—Brookville v. Gagle, 73 Ind, 


LL), 

Iowa.—Finch v. Marvin, 46 Iowa 

384; Jaquith v. Royce, 42 Iowa 406. 
N. J.—Bourgeois v. Ocean City Bd. 

of Health, 7% Ne doy LAG 2s iis eA Sos 

State v. Zeigler, 820Nw J.°L. +262, 

N. C.—State v. Cainan, 94 N. C: 


80. 
Wash.—State v. Wicker, 60 Wash. 
238, 110 P 992. 
[a] Magistrate himself defendant. 
—Where the justice of the peace had 
jurisdiction of an information 
against the police magistrate for a 
violation of a city by-law, there be- 
ing no police magistrate before whom 
the information could be laid. Reg. 
v. Chipman, 5 B. C. 349. 
{[b] The circuit court of Rock 
County has jurisdiction to enforce 
penalties imposed by an ordinance of 
a city situated in such county. 
Janesville vy. Milwaukee, etc., R. Co.,; 
7 Wis, 484. 
42. Colo.—Peo. v. Second Judicial 
Dist. Ct., 83 Colo. 328, 3338, 80 P 888, 
890, 108 AmMSR 98. 
Ind.—Chicago, ete., R. Co. v. Salem, 
162 Ind. 428, 70 NE 530; McNulty v. 
Connew, 50 Ind, 569. 
Iowa. __Thansing Vv. chicago, St. kts 
eo , 85 Iowa 215, 52 NW 195 
_—Owensboro v. Simms, 99 cikKeye 
49° 34 SW 1085, 17 KyL 1393. : 
Mo.—Louisiana v. Hardin, 11 Mo. 
epee Kansas City v. Neal, 49 Mo. A. 
N. Y.—Peo. v. Horton, 41 Misc. 309, 
84 NYS 942; Peo, v. Van Houten, 13 
red 603, 35 NYS 186 [aff 36 NYS 
N. C.—State v. Threadgill, 76 N. C. 
17; State v. White, 76°N. @> 15. 


452 [42 C.J.] 
according to the provisions of law.*% The ju- 
risdiction conferred on a justice of the peace desig- 
nated to act as a police judge to try violations 
of municipal ordinances is separate and distinct 
from his jurisdiction as a justice of the peace,** 
and when he acts as a police judge he must follow 
the procedure provided for that purpose.*® Under 
some statutes*® the question whether one or two 
different courts have jurisdiction to try the case 
depends on whether accused should be tried sum- 
marily without a jury or whether he has a right 
to a trial by jury.*? 

[§ 624] 5. Transfer of Causes.*® In the absence 
of legal authority there can be no transfer of the 
prosecution pending before a particular court to 
another court.4® If a court has no jurisdiction 
of an offense for violation of a municipal ordi- 
nance, it cannot confer jurisdiction on another court 
by an order transferring the cause to that court.°° 

ne 625] I. Venue>1—1. In General. As the au- 
thority of the municipality and the binding effect 
of its police regulations are merely coextensive with 
the city limits,°? an action or proceeding instituted 
for the enforcement or punishment of a violation 
of an ordinance must be brought before a properly 
authorized and constituted tribunal sitting within 
the territorial limits of the municipality.*3 ‘‘Mu- 
nicipal offenses’’ have been held not to be ‘‘crimes’’ 
within the meaning of a constitutional provision 
relating to the venue of actions.5+, 

[§ 626] 2. Change of Venue. Inasmuch as a 
change of venue is almost wholly a creature of 


Okl.—Ex p. Daugherty, 21 Okl. Cr. 
56, 204 P 937. 

Wash.—State v. Hadley, 104 Wash. 
648, 177 P 655. 

43. See constitutional and statu- 
tory provisions and ordinances. 

Concurrent and exclusive jurisdic- 
tion of justices of the peace, police 


55. 


[a] Under St. 
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erally see supra § 606. 
See Criminal Law §§ 302-339; 
Venue [40 Cyc 116]. 

56. Finch v. Marvin, 46 Iowa 384; 
rie Nas v. Snyder, 13 Wash. 572, 43 


Louis Mun, 
(1901). § 1236, providing that the 


taining to the duties of their offices 


[$$ 623-628 


statute,>> a change of venue in a proceeding to 
enforce a municipal ordinance, it seems, can be 
asked and allowed when and in the manner au- 
thorized by statute,°* but not otherwise.®? The fil- 
ing of a motion for a change of venue does not 
deprive the court of its jurisdiction.6> The over- 
ruling of a motion for a change of venue is waived 
by defendant going to trial on the merits.>? 

[§ 627] J. Persons Entitled To Prosecute or Sue; 
Parties Plaintiff®°°—1. In General. The general rule 
of procedure that a civil action should be brought 
in the name of the party injured®! applies to actions 
for the recovery of penalties, with the result 
that the municipality is usually plaintiff.°? But it 
seems that, where the statute or by-law prescribes 
that the action shall be brought by a certain per- 
son or ina certain name, such method is exclu- 
sive.° A de facto municipal corporation may en- 
force police penalties.*+ 

[§ 628] 2. State or Municipal Corporation. No 
definite rule may be set forth as to whether a 
prosecution or proceeding for violation of a munici- 
pal ordinance should be brought in the name of the 
municipal corporation or in the name of the state. 
The matter depends and is controlled by particular 
constitutional and statutory provisions differing at 
different times,®® and also controlled by the con- 
ception given to the nature of the proceedings.®® 
Accordingly, such prosecutions or proceedings may 
be brought in the name of the municipal corpora- 
tion®? or in the name of the state, commonwealth, 


Miss. 659. 
Mo.—St. Louis v. Vert, 84 Mo. 
204; Ex p. Hollwedell, 74 Mo. 395. 
Pa.—Marietta Borough v. Hiestand, 
15 Pa. Dist. 18; Speakman y. Speak- 
man, 1 Pa. Dist. 119; Com. v. Weach- 
ter, 33 Pa. Co. 420; Lemon v. Reidel, 
1 LancLRev 3. 
AS eee v. Marston, 5 Tex. 


Code 


all matters per- 


justices and similar officers in| police justices, in 
criminal cases generally see Criminal 
Law § 184. 

44. State v. Chinook Tp. Justice 
Ct., 45 Mont. 375, 123 P 405, 48 LRA 
NS 156. proceedings in 

45. State v. Chinook Tp. Justice| change of venue may 
Ct., supra. 

46. See statutory provisions. 

47. Ex p. Daugherty, 21 Okl. Cr.|In re Jones, 90 Mo. 


56; °204' -P (937. 
Jury or summary trial see infra 


680. 
ae See generally Courts §§ 92— 
105; Criminal Law §§ 232-245. 

49. Ex p. Zobisch, (Okl. Cr.) 240 
P 1102. : 

50. Ex p. Zobisch, supra. 

51. Wenue generally see Criminal 


Law §§ 260-339; Venue [40 Cyc 1]. 

52. See supra § 233, 

53. Hershoff v. Beverly, 43 N. J. 
L. 139 (the court could not sit out- 
side the limits of the city to try such 
causes). 

[a] Under the charter of New 
York City (lL. [1901] c 466 §§ 1, 2) 
the outlying municipalities were con- 
solidated with the old city of New 
York as it existed on the first day 
of January, 1898, and the East River, 
as it flows between the former cities 
of New York and Brooklyn, was a 
part of the city of New York as 
existing prior to the consolidation, 
and therefore the court of special 
sessions of the city of New York has 
jurisdiction to try defendant, charged 
with a misdemeanor in operating a 
steam boiler on the Hast River with- 
out a certificate. Peo. v. Prillen, 173 


N. Y.. 67, 65 NE 947 [rev 73’ App. 
Div. 207, 76 NYS. 821]. 
54. Moore v. Winder, 10 Ga. A, 


384, 73 SE 529. 
Nature of proceedings for viola- 
tion of municipal regulations gen- 


concerning which there is no specific 
provision by ordinance, shall be gov- 
erned by the state laws regulating 
justices’ courts, a 
be awarded 
from the first-to the second district 
police court of the city of St. Louis. 
A. 318 

[b] Appearance after erroneous 
award of change.—Where a_ police 
court in a prosecution to recover a 
penalty for violating a city ordinance 
awards a change of venue to a per- 
son not entitled to it, such person, 
by appearing in the police court to 
which the venue has been errone- 
ously awarded, waives the error, and 
confers on the latter justice juris- 
diction over his person. In re Jones, 
90 Mo. A. 318. 

57. Zelle v. McHenry, 51 Iowa 
572, 2 NW 264 [dist Finch v. Mar- 
vin, 46 Iowa 884; Jaquith v. Royce, 42 
Towa 406] (the statute did not apply 
to cities of the first class). 

58. Ottumwa v. Schaub, 52 Iowa 
515, 3 NW 529. 


59. Braisted v. Peo., 38 Colo. 54, 
88. P 151; Braisted v. Peo., 38 Colo. 
49, 88 P 150 


60. Institution of proceeding and 
filing of document of prosecution, sce 
infra § 640. 

61. See Fines, Forfeitures, and 
Penalties § 97; Parties [80 Cye 44]. 


62. Ill.—Chicago v. Kenney, 35° 
TM). Ale 57: 

Ind.—Greenburgh v. Corwin, 58 
Ind. 518. 

La.—State v. Faber, 50 La. Ann. 


952, 24 S 662. 
Mich.—Cooper vy. Peo., 41 Mich, 403, 
ria A 51; Romeo v. Chapman, 2 Mich. 
Miss.—Alexander ‘v. Greenville, 54 


63. Conn.—Townsend y. Hoadley, 
12 Conn, 541. 
we -—Williamson vy. Com., 4 B. Mon. 


Mass.—Com. v. Fahey, 5 Cush. 408. 


N. Y.—Yonkers Excise Comrs. v. 
Glennon, 21 Hun 244, 
Sane C.—Watts v. SGOtCHAEEZ INE es 
ore Hamilton v. Carthage, 24 Ill. 
i 65. “See constitutional and statu- 
tory provisions. 

66. See supra § 606. 
get Ark.—Graham y. State, 1 Ark. 


Colo.—Peo. v. George, 26 Colo. 475, 
58 P 598; Garland v. Denver, 11 Colo: 
434, 19 P 460. 

Tll.— Partridge v. Snyder, 78 Il. 
HL9= Chicago Vv. Dickson, @221 Il SAL 
255; New Athens v. Casperson, 202 
Ill. A. 555; Chicago v. Kenney, 35 
Ill. A. 57. See Chicago v. Tearney, 
187 Ill. A. 441, 

Iowa.—Centerville Miller, 51 
Iowa 712, 2 NW 527; Davenport v. 
Bird, 34 Iowa 524. 
nn oan. .—Emporia vy. Volmer, 12 Kan. 
Nietae eee v. Com., 4 B. Mon. 

La.—State v. Faber, 50 La. Ann. 
952, 24 S 662. 

Mich. —Cooper v. Peo., 41 Mich. 408, 
2 NW 51 


Miss.—Chrisman  y. 


Vie 


Jackson, 8&4 
Miss. 787, 37 S 1015. 
Mont.—Helena v. Kent, 32 Mont. 


279, 80 P 258. 

N. J.—Greely v. Passaic, 42 N. J. 
L. 429. 

N. D.—tLitchville y. Hanson, 19 
ees 672, 124 NW 1119, AnnCas1912D 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 628-630] 


or people.*8 Within its constitutional limitations 
the legislature may empower the municipal cor- 
poration to proceed in its own name;°? and where 
by statute it is so provided it is error to proceed 
in the name of the commonwealth.”° But, if the 
constitution provides that proceedings for viola- 
tion of municipal ordinances should be brought in 
the name of the people,7! it is without the power 
of the legislature to authorize such proceeding to 
be prosecuted in the name of the municipal cor- 
poration.*? If the constitution provides that a 
prosecution should be styled ‘‘The State of,’’ ete.,"8 
it is held that the prosecution for violation of an 
ordinance, deemed a misdemeanor, may be’ con- 
ducted under such style, notwithstanding a statu- 
tory provision to the effect that such prosecution 
should be conducted in the name of ‘‘The People 
of the State of,’’ ete.7* Where the prosecution is 
required to be carried on in the name of the state, 
if the warrant is in the name of the state, but 
the record of the proceeding and the various papers 
issued subsequent to the warrant are entitled in the 
name of the municipal corporation, it is held that 
such is a mere irregularity not affecting the juris- 
diction where the record fully discloses the char- 
acter of the proceeding so as to protect defend- 
ant against another prosecution for the same 
offense. Also, if the prosecution is required to 
be carried on m the name of the state and the 
warrant of arrest is in the name of the state, the 
fact that the municipal corporation is named as 
plaintiff in the complaint is not such an irregu- 
larity as will invalidate the proceedings where it 
sufficiently appears from the record as a whole that 
defendant was being prosecuted by the municipal 
authorities in the name of the state.7° In a prose- 
cution instituted by the municipal corporation for 
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a violation of its ordinance, the state not being 
a party to it, the issues joined are strictly be- 
tween the corporation and defendant.’7 In the 
Philippines it is held that the action or proceed- 
ings for violation of municipal ordinances for which 
punishment may be by fine or imprisonment must 
be brought in the name of the United States and 
not in the name of the municipal corporation.”® 

[§ 629] 3. Officers, Informers, Etc.7® The mere 
fact that a municipal officer has power to enforce 
a municipal ordinance does not authorize him to 
institute proceedings in his own name to recover 
a fine for the violation thereof.£° In some states 
the action may be brought in the name of the officer 
to whom the penalty is payable,*! in the names 
of both the informer and the officer,®? or in- the 
names of both the informer and the municipality.®* 
It has been held that a by-law which designates 
the officer whose duty it is to initiate and carry 
on the proceedings for its enforcement does not 
require that the proceedings be initiated in his own 
name.°+ Under statutes providing for arrest with- 
out process,®> it is held that the complaint ordi- 
narily need not be made by a municipal officer ;°° 
it may be made by a private citizen.®” 

[§ 630] K. Persons Liable; Parties Defendant*?— 
1. In General. The persons that may be liable for 
the violation of municipal ordinances or regulations 
primarily depend on the terms of the ordinance or 
regulation.6® As a general rule, all persons par- 
ticipating in the breach of a municipal ordinance 
are guilty as principals.°° When a municipal 
offense can be committed only by a specified class, 
aiders and abettors cannot be charged as prinei- 
pals if they are outside the designation provided by 
the ordinance or regulation.®*+ If one is sought to 
be charged as aider or abettor in violating a mu- 


72. 
BC ite Pass ke 


Okl.—In re Simmons, 4 Okl. Cr. 
So ee Ob 1 Om Oils Ormeseg. sd TP 
380. 

Pa.—Philadelphia v. Nell, 3 Yeates 
475; Marietta Borough vy. Hiestand, 
15 Pas Dist.-18; .Morgan v. Fisher, 1 
JustLR 113. 

S. C.—Abbeville v. Leopard, 61 S. C. 
$9, 39 SH 248. 

Tex.—Bautsch v. State, 27 Tex. 
A. 342, 11 SW 414; Ex p. Boland, 11 
Tex, A. 159 

Utah.—Salt Lake City > Vv. 
hagen, 56 Utah 159, 189 P 583. 

Wash.—Seattle v. Chin Let, 19 
Wash. 38, 52 PRP 324; Spokane © v. 
Robison, 6 Wash. 547, 33 P 960. 

Wyo.—Stutsman v. Cheyenne, 18 
Wiy0. too ro Pies22;) Jenkins) Vi. 
Cheyenne, 1 Wyo. 287. 

N. B.—Winslow v. Gallagher, 27 
Neo. 

Que.—Cleveland Tp. v. Ledoux, 22 
Que. Super. 85. 

68. Cal.—Santa Barbara v. Sher- 
man, 61 Cal, 57; Ex ‘p., Nichols, (A.) 
QAP oOo. 

Mass.—In re Goddard, 16 Pick. 504, 
28 AmD 259; Com. v. Worcester, 3 
Pick. 462. 


Bern- 


Mich.—Vicksburg vy. Briggs, 85 
Mich. 502, 48 NW 625. 
Minn.—Faribault v. Wilson, 34 


Minn. 254, 25 NW 449. 
Nebr.—Brownville v. Cook, 4 Nebr. 


101. : 

Pa.—Van Swartow v. Com., 24 Pa. 
131, 

Sein re ‘Oliver, 217 Sev; 318, 
53 AmR 681. 

Wash.—Puyallup v. ‘Crosby, 99 


Wash, 218, 169 P 322; State v. Foun- 
tain, 14 ‘Wash. 236, 44 P 270. 
69. Williamson v. Com., 4 B. Mon. 
(Ky.) 146. 
70. Williamson v. Com., supra. 
71. See constitutional provisions. 
Bx p, Clark, 24 Cali A. 389, 


73. See statutory provisions. 

74 State v. Fountain, 14 Wash. 
236, 44 P 270. 

75. Faribault vy. Wilson, 34 Minn. 
254, 25 NW 449. 

76. Puy pile ve Crosby, 99 Wash. 
218, 169 P 322. 

77. lerndon v. McAlester, 6 Okl. 
Cr., 735,120 PP" 669; Abbott vi LMMec- 
Alester, 6 Okl. Cr. 587, 120 P 668. 

78. Manila v. Rizal, 27 Philip- 
pine 50. ; 

79. Institution of proceedings see 
infra § 640. 

80. Marietta Borough v. Hiestand, 
15 Pa. Dist. 18; Speakman y. Speak- 
doz B Oy lb let ONC BLE 

81. Townsend v. Hoadley, 12 Conn. 
541; Com. v. Fahey, 5 Cush. (Mass.) 
408; Yonkers Excise Comrs. v. Glen- 
non, 21 Hun (N, Y.) 244; Watts v. 
Scott, UPA I OAS 

[a] In British Columbia any 
person may properly lay an infor- 
mation for the infraction of a city 
by-law, although the fine goes to 
mae city. Regs v. Chipman, 5 8B. C: 

[b] The chamberlain of the city 
may by by-law be authorized to sue 
for the penalty. Sandall vy. Wilson, 
SL ea Neb 430. 

[ce] Abolition of office.—When the 
office of overseer of the poor was 
abolished in the city of Auburn, and 
the board of charities and police was 
substituted in its place, there was, 
within the meaning of the act of 
1878, no overseer of the poor in the 
city, and an action to recover pen- 
alties for the violaticn of the excise 
law should be brought in the name 
of the board of commissioners of 
excise. Auburn Excise Comrs. v. 
Merchant, 103 N. Y. 148, 8 NE 484, 57 
AmR 705; Auburn Excise Comrs, v. 
Burtis, 103 N. Y. 136, 8 NE 482. 

82. Bradley v. Baldwin, 5 Conn. 
288. 


83. Lancaster v. Hirsh, 1 LancL 
Rev (Pa.) 209. 

[a] For the use of the informer.— 
Where a penalty for the violation of 
a municipal ordinance goes: to the 
person suing, the corporate name of 
the city or borough, for the use of 
the informer, naming him, must ap- 
pear as plaintiff. Lemon Vv. Reidel, 1 
LancLRev (Pa.) 3. 

84. Montreal St. R. Co. v. Mont- 
poet Recorder’s Ct. 37 Que. Super. 
311. 

85. See statutory provisions. 

86. Richland v. Null, 194 Mo. A. 
176, 185 SW 250. P 

87. Richland v. Null, supra. 

88. Against whom municipal 
power may be exercised generally see 
supra § 246. 

89. See cases passim this section. 

fa] Trustee.—The provisions that 
entrances to elevator cars must be 
provided with gates do not render 
the life beneficiary of the rents and 
profits under a deed of trust, vesting 
the legal title in the trustee, liable 
for the penalty for violating the 
regulations. New York v. Norwood, 
83 Misc. 428, 145 NYS 225. 

[b] Construction.—A regulation 
providing for the extension of vent- 
pipes on the lower of two adjoining 
buildings is held to impose such duty 
on the owner of the higher building. 
New York v. Alheidt, 88 Misc. 524, 
151 NYS 468. 

90. Harkuck v. Atlanta, 7 Ga. A. 
441, 67 SE 108; Stradley v. Atlanta, 
7 Ga. A. 441, 67 SE 107; Topeka v. 
Kersch, 70 Kan. 840, 79 P 681, 80 P 
29; St.- Johnsbury v. Thompson, 59 
Vt. 300, 9 A 571, .59' AmR 781. See 
Charleston v. England, 2S CVE 56 
(the owner of slaves was not re- 
leased by reason of the fact that he 
had hired them to another). 

91. Peo. v. Meisner, 178 Mich. 115, 
144 NW 490. 
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nicipal ordinance or regulation, under a statute de- 
claring aiders or abettors principals, the violation 
of the ordinance or regulation must constitute a 
misdemeanor in order to warrant a conviction.® 
-[§ 631] 2. Nonresidents and Absentees. The 
power of a municipal corporation may be exercised 
as against nonresidents,®* and nonresidents may be 
liable for the violation of municipal ordinances or 
regulations.°** It is not necessary that a person 
charged with committing the offense should be 
actually within the territorial limits of the mu- 
nicipal corporation at the time of its violation.** 
If in fact through his acts or agents or by or 
through means or things controlled and directed 
by him the offense charged against him is actually 
committed within the municipal boundaries, he may 
be liable for the violation.*® 

_[§ 632] 3. Landlord and Tenant. When by virtue 
of a municipal ordinance or regulation a duty is 
imposed in regard to premises, the liability for a 
breach thereof as between landlord and tenant is 
limited to the terms of the ordinance or regula- 
tion.°7 If the duty is imposed upon the owner, 
the lessee cannot be held liable.°* Ordinarily a 
landlord who has leased his premises without re- 
serving the control or management thereof or the 
right to enter therein is not liable.®® If the duty 
is imposed upon the owner or tenant of a building, 
one in control of the building who is neither tenant 
nor owner is not liable. A regulation imposing a 
duty upon the proprietor of a business has been 
held to apply to the proprietor regardless of his 

92. Peo. v. Lookstein, 78 Misc. 306, 
139 NYS 680, 28 N. Y. Cr. 311. 

{a]) Rule applied.—An ordinance 
prohibiting the distribution of adver- 


tising matter on the streets, or public 
places, does not impose a penalty on 


consequence, 
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fact is at the time is a matter of no 


¥en 


[§§ 630-633 


status toward the realty in which the business is 


carried on.2 Under a regulation that no person 
or corporation owning or operating any rendering 
plant shall operate it so as to injure the health 
and comfort of others, a lessee operating such plant 
may be liable.® 

For nuisances. As between landlord and tenant, 
for nuisances on the premises, the one by whose 


—sufferance the nuisance is created and maintained 


is the person subject to liability.© As a general 
rule the landlord or tenant is liable according as 
the nuisance is of a permanent or -temporary na- 
ture. A tenant in possession is lable for a nui- 
sance on the premises, which is due to his act 
or failure of duty,’ and the.landlord is not liable 
for a nuisance which it was the tenant’s duty to 
remove or repair.» A landlord who has leased his 
premises without reserving the control or manage- 
ment or the right to enter ordinarily is not liable 
for allowing a nuisance to exist thereon.? But both 
the landlord and the tenant may be liable,1° and 
the liability of the one does not relieve the other.*+ 

[§ 633] 4. Master or Principal and Servant or 
Agent.1? The liability for the violation of a mu- 
nicipal ordinance or regulation, as between master 
or principal and servant or agent, depends pri- 
marily on the terms of the ordinance or regula- 
tion.1* While by the terms of the ordinance or 
regulation both the master or servant and the prin- 
cipal or agent may be liable for the violation when 
the duty imposed by the ordinance rests on both,1* 
if the duty is imposed merely on one of them, 


trol; it does not require any act or 


c e Possibly in some cases! forbid any act by one in control. A 
it might be difficult to get jurisdic- 
tion of the person of the offender, so 
that he might be punished, but this 
fact would not affect his guilt or his 


real estate agent may be in control 
of premises and still not be the 
owner or the tenant. The demurrer 
should have been sustained.’’ Worth- 


one who furnishes another circulars 
for distribution on the streets. Peo. 
v. Lookstein, 78° Misc. 306, 189 NYS 
.680,, 28 N. Y¥.: Cr., 311. 

93. See supra § 246. 

94. Tutt v. Greenville, 142 Ky. 536, 
134, SW 890, 38 LRANS 331; Ply- 
mouth v. Pettijohn, 15 N. C, 591. 

95. Tutt v. Greenville, 142 Ky. 536, 
134 SW 890, 38 LRANS 331, 

96. Tutt v. Greenville, supra. 

[a] Rule applied. — Permitting 
animals to run at large. Tutt v. 
Greenville, 142 Ky. 536, 134 SW 890, 
33 LRANS 331. 

[b] Reason for, and discussion of, 
rule.—‘‘Suppose a city had an ordi- 
nance prohibiting and punishing the 
throwing of explosive substances on 
the streets within the city limits, 
and a person should stand just out- 
side the corporate boundary and 
throw an explosive substance within 
the city limits, could it be contended 
that he was exempt from liability 
and punishment under the ordinance 
merely because he was outside of the 
city when he threw the offending 
article? Or, suppose a city had an 
ordinance prohibiting the bringing 
into the city of intoxicating liquors 
for sale and a person outside of the 
- city sent for sale by his agent in- 
toxicating liquors into the city, would 
he not subject himself to the penalty 
provided by the ordinance? Illustra- 
tions like this might be multiplied 
without number, but it is scarcely 
necessary to use others, as we think 
there can be no doubt that when any 
person violates a valid ordinance in 
person or by or through things, in- 
strumentalities or agencies.that he 
owns or controls and directs, he is 
subject to the punishment imposed. 
It is the act or thing that is done 
within the city limits in violation of 
the ordinance that subjects the doer 
to the penalty. Where the doer ‘in 


liability to punishment if he could be 
brought to trial. A person need not 
himself be within the _ territorial 
limits of a city in order to commit a 
violation of one of its ordinances if 
the act that he commits or the thing 
that he sets in motion occurs within 
the city. When appellant permitted 
his cow to wander at large within the 
city limits, he as certainly committed 
an act in violation of its law as if he 
had himself driven his cow within 
the limits and turned her at large.” 
Tutt v. Greenville, 142 Ky. 5386, 537, 
134 SW 890, 33 LRANS 3281. 7 

97... Peo. v. Kent, 151 Mich. 134, 
114 NW 1012. 14 AnnCas 208; Dren- 
nan v. American Press Assoc., 216 
App.’ Div, 292,214 NYS 689. See 
Douglass v. Com., 2 Rawle (Pa.) 262 
(indictment against tenant need not 
be against the owner of the wooden 
building). 

98. Peo... ivi. Kent, 151 Mich, 134, 
114 NW 1012, 14 AnnCas 208; Dren- 
nan v. American Press Assoc, 216 
App. Div..292, 214 NYS 689. 

99. Peo. v. Weber, 214 Mich, 181, 


1. Worthington v, Jasper, 197 Ala. 
589, 73 S116. 

{a] Discussion of rule.—‘“The de- 
murrer took the objection that the 
phrase in the statement, ‘or under 
the control of’ was the alternative of 
a charge directed against the owner 
of the premises, and that it assumed 
to charge an act not within the pen- 
alty of any law. The ordinance to 
which the statement’s charges must 
be referred imposed the penalty of 
its violation upon the owner or the 
cenant alone. The defendant’s objec- 
tion to the ‘statement’ in this respect 
was well taken. One may be in con- 
trol of a building and yet be neither 
the owner nor the tenant. The ordi- 
nance does not penalize one in con- 


econ v. Jasper, 197: Ala. 589, 590, 73 
2. Adamson y. American Press As- 
soc. 1738 NYS 822. 
3. State v. Woolley, 88 Conn. 715, 
92. A 662. 
[29 


4. Generally 
Cye 1204]. 

Abatement of nuisances by munici- 
pal corporations see supra § 519. 

Nuisance created by corporations 
see infra § 634. 

5. Chicago v. Atwood, 269 Ill. 624, 
110 NE 127. 

6. Shields v. Savannah, 20 Ga. 57; 
St. Louis v. Kaime, 2 Mo. A. 66; 
ad York wv. Corlies, 4 N. Y. Super. 


See Nuisances 


7 Peo. v. Kent, 151 Mich. 134,114 
NW 1012, 14 AnnCas 208. 

8 Peo. v. Kent, supra. j 

9. Peo. v. Weber, 214 Mich. 181, 
183 NW 34. 

10. Chicago v. Atwood, 269 Ill. 
624, 110 NE 127. 

11. Chicago v. Atwood, supra. 

[a] Rule applied.—The liability 
of a tenant for a nuisance does not 
relieve the landlord from his duty to 
remove the same. Chicago vy. Atwood, 
269 Ill. 624, 110 NE 127. 

12. Tort liability of master and 
servant generally see Master and 
Servant §§ 1446-1603. 

Tort liability of principal and agent 
gonerally see Agency §§ 498-503, 532— 


13. See cases passim this section. 

Agents or employees as liable for 
carrying on unlicensed business see 
Licenses § 156. 

Corporations and corporate offices 
see infra § 634. 

Liability of master or principal and 
servant or agent for penalties gener- 
ally see Fines, Forfeitures, and Pen- 
alties §§ 105, 106. ' 

14. State v. Woolley, 88 Conn. 715, 
92 A 662. ; : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the other is not liable.t5 If the duty is imposed 
upon the employer, the employee is not liable.1¢ 
Where the duty to obtain a building permit?’ is 
placed upon the owner, neither the contractor!§ nor 
the workmen?® are liable for failure to obtain it. 

Independent contract. An employer is not liable 
for the violation of a municipal ordinance or regu- 
lation due to the act of an independent contractor 
over which he has no direction or control.?° 

[§ 634] 5. Corporations and Corporate Offices. 
A corporation is subject to lability for the viola- 
tion of a municipal ordinance or regulation.*? 
Where a nuisance is created upon premises in pos- 
session of a corporation, those actively engaged in 
the creation thereof are liable.22 Where the nui- 
sance 1s caused by the conduct of the business in 
the usual and customary way, those officers in con- 
trol of the corporation must be deemed to have 
ereated or caused the nuisance,?* but an officer or 
employee of the corporation not participating in 
fact or by implication in the creation of the nui- 
sance is not hable** unless, knowing of the ex- 
istence of the nuisance and having power to abate 
it, he allows it to continue.?° Under a regulation 
relating to the emission of smoke the corporation 
causing it®® or its employee causing it?” may be 
prosecuted. 

[§ 635] 6. Joinder. 


[a] Rule applied.—Under a regu- 


Where several persons may 


MUNICIPAL CORPORATIONS 


it will be seen that the owner has the 
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and do jointly commit a municipal offense, they may 
be proceeded against either jointly*® or severally.?? 

[§ 636] L. Process—l. In General. Prosecution 
for violation of police ordinances may not be 
inaugurated except in compliance with the consti- 
tutional provisions against summary search and 
seizure,*° and also with the charter or statute au- 
thorizing municipal legislation.* ‘‘Due process of 
law’’ is required for police prosecutions.22 Ex- 
cept, therefore, where arrest without warrant is 
authorized,** some notice of proceedings instituted 
to recover or enforce a penalty for the violation 
of a municipal ordinance must he given to ae- 
cused ;** in other words, he must be properly brought 
before the proper tribunal on due and valid proe- 
ess.°5 

[§ 637] 2. Waiver of Process.°® Following the 
general rule,** where the court has jurisdiction 
over the subject matter of a prosecution for viola- 
tion of a city ordinance, it may acquire jurisdic- 
tion of the person of defendant by his consent,§ 
or by his failure to object to such jurisdiction in: 
time,*® For instance, where defendant is entitled 
to be served with process if he goes to trial with- 
out service and makes no objection thereto, this 
may amount to a waiver of the right. The serv- 
ice of process is waived by the voluntary appear- 
ance of accused.*? 


lation that no person or corporation 
owning or operating a plant shall 
operate it so as to injure the health 
and comfort of others, the operator 
as well as the owner is liable for its 
violation. State v. Woolley, 88 Conn. 
715, 92 A 662. 

abs Glen Ridge Bd. of Health v. 
Werner; 6 Ni J: Ls 163;):607 Al 485; 
Elmira v. Johnson, 151 App. Div. 728, 
136 NYS 471 [app to Ct.-of App, 
granted 152 App. Div. 916 mem, 137 
NYS 1114-mem]; Peo. v. Sturgis, 121 
App. Div. 407, 106 NYS 61; Com. v. 
Corson, 36 Pa. Super. 7. 

16. Glen Ridge Bd. of Health v. 
Werner, 67 N. J. L. 108, 50 A 585; 
Elmira v. Johnson, 151 App. Div, 728, 
136 NYS 471 [app to Ct. of App. 
granted 152 App. Div. 916 mem, 137 
NYS 1114 mem]; Peo. v. Sturgis, 121 
App. Div. 407, 408, 106 NYS 61; Com. 
v. Corson, 36 Pa. Super. ae 

“That is a duty imposed by law 
upon the employer, and there is no 
good reason for punishing an em- 
ployee for the employer’s neglect of 
a duty.” Peo. v. Sturgis, supra. 

{a] Illustration. — An ordinance 
which imposes a penalty for failure 
to file with the secretary of the board 
of health a plan of the contemplated 
plumbing work, “signed by the 
owner,” will not be held to impose a 
liability to such a penalty on the 
plumber who may be engaged by the 
owner to do the work. Glen Ridge 
Bd. of Health v. Werner, 67 N. J. L. 
103, 50 A 585. 

17. Building permits generally see 
supra § 373. 

18. Elmira vy. Johnson, 151 App. 
Div. 728, 186 NYS 471 [app to Ct. of 
App. granted 152 App. Div. 916 mem, 
137 NYS 1114 mem]. 

[a] Discussion of rule.—‘‘A pen- 
alty can only be imposed for the 
violation of a duty clearly pointed 
out, and the necessity of obtaining a 
permit by a contractor is not speci- 
fied in this rule with sufficient clear- 
ness to subject him to a penalty for 
the construction of the walk without 
obtaining such a permit. If the rule 
were made clear, however, and re- 
quired specifically that a contractor 
must obtain a permit from the board 
of public works in-order to construct 
a walk, this is not a condition with 

which the owner is required to com- 
ply before he may employ a contrac- 
tor to build his walk. By section 154 


right to a permit from the superin- 
tendent of public works to build a 
sidewalk in front of his premises 
upon conforming with certain re- 
quirements. One is as to the time of 


; building; another as to the material; 


another as to the grade, and another 
as to the manner and method of con- 
struction. If such requirements are 
not complied with the board of pub- 
lic works may, at his expense, make 
such sidewalk conform thereto. 
Among the requirements under. which 
the owner is allowed to build there is 
none that requires him to employ any 
special contractor who shall have a 
permit from the board of public 
works. Such power has not been 
given to the board of public works. 
Having obtained the permit from the 
superintendent of public works he 
may employ whom he will, provided 
only he conforms to the requirements 
as to the time, material, grade and 
method of construction prescribed by 
the board of public works. The 
owner alone is authorized to apply 
for this permit, not a contractor, The 
rule [thus] construed ...is not a 
rule or requirement which by the 
charter the board is authorized to 
make, Not being required, then, to 
obtain a permit from the board of 
public works, and not being author- 
ized under section 154 of the charter 
to obtain a permit from the superin- 
tendent of public works, it is difficult 
to see how the defendant has 
neglected to comply with or violated 
any rule or order that the board is 
authorized to make, from the simple 
fact that the walk was constructed 
without his having obtained a per- 
mit therefor.” Elmira v. Johnson, 
151 App. Div. 728, 730,186 NYS 471 


[app to Ct. of App. granted 152 
App. Div. 916 mem, 137 NYS 1114 
mem]. 
: 19. Com. v. Corson, 36 Pa, Super. 
20. Buffalo v. Clement, 19 NYS 
846; Williamsport v. Williamsport 
Water Co., 7 Pa. Dist. 206. 
21. Cincinnati v. Burkhardt, 10 Oh, 


Gir... Ct. N.S; -495, ‘30° Oh.<Cir: Ct. 350; 
Postal Tel.-Cable Co, v. Charlottes- 
ville, 126 Va. 800, 101 SE 357. 

Liability of corporation for penal- 
ties generally see Corporations §§ 
2206-2208, 

22. Dickow v. Cincinnati, 23 Oh 
NPNS 1. 


Abatement of nuisances by munici- 
pal corporations see supra § 519. < 

Master or principal and servant or 
agent see supra § 633. 

23. Dickow vy. Cincinnati, 23 Oh 
NPNS 1. 

24, Cincinnati v. Burkhardt, 10 Oh. 
Cirh) Ct. INS? 495,180) FOnk Cirimet. 
350; Dickow vy. Cincinnati, 23 Oh 
NPNS 1. é 

25. Dickow v. Cincinnati, supra. . 

26. Cincinnati.v. Burkhardt, 10 Oh. 
ae Gt. No S. °4955) 30: (On weirs Ce 


27. Cincinnati v. Burkhardt, supra. 
28. Philadelphia v. Kitchen, 2 
Phila. ‘(Pa.) 443) St. Johnsbury tiv. 
59h Mts wsOOtS Al tb 70 bd 


Thompson, 
AmR 781. 

Joinder of offenses see infra § 657. 

Party to offenses generally see 
Criminal Law §§ 99-161 

29. St. Johnsbury Vv. Thompson, 
59 Vt. 300, 9 A B71, 59 AmR 731. 

30. U. 8. Const. Amendm. LV: 

831. Gambill v. Schmuck, 1381 Ala. 
321, 31 S 604. 

32. State v. Savannah, T. U. PB 
Charlt. (Ga.) 235, 4 AmD 708. 

[a] Arrest of the keeper of a 
gambling house and destruction of 
implements found on the premises 
may be effected under a Single pro- 
cess. State v. Newman, 90 Wis. 258, 
71 NW 4388. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 

33. See Arrest § 35. 

34. State v. Savannah, T. U. P. 
Charlt. (Ga.) 235, 4 AmD 708; Alex- 
andria Tp. v. Bethlehem Tp., 29 N. J. 
L. 375; Keeler v. Milledge, 24 N. J: 
L. 142. 


[a] Bach defendant is entitled to 
notice, St. Louis v. Flynn, 128 Mo. 
413, 3 “SW! VLG; -Alexandrial Pp iaa, 


Bethlehem Tp., 29 N. J. L. 375. 

Notice or summons for summary 
trial see Criminal Law § 639. 

35. See infra § 638. 

36. Waiver of defects in process 
see infra § 639. 

37. See Criminal Law § 231. 


38. .-In re. Ajuria, 57 Cal. A., 667, 
207 P 516: ; 
39. In re Ajuria, supra; Douglas, 


v. Kestler, 14 Ga. A. 612, 81 SE 8038. 

40. Douglas v. Kestler, supra. 

41. Baldwin v. Murphy, 82 Il. 485; 
Ewbanks vy. Ashley, 36 Ill. 177; Chi- 
cago v. Baranov, 189 Ill. A. 25; In.re 
Jones, 90 Mo. maa 318; Coatesville Vv. 
Davis, 73 Pa. Super. 325. 
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[§ 638] 3. Summons or Warrant—a. In General. 
‘Whether warrant,‘? summons,?? or other notice or 
process*4 is the proper method of bringing into 
court one accused of. violating a municipal ordi- 
nance depends upon the local laws and practice.** 
According to local practice the proper method may 
be either by warrant or summons,*® warrant or 
summons at the discretion of the mayor,*’ warrant 
without oath or warrant with oath,*® summons or 
complaint under oath,*® and arrest without war- 


42. U. S.—Barney v. Washington 
City, 2. B Caisi No. 1,033; 17 Granch’ C. 
C. 248; Delany v. Washington, 7 F. 
Casi Noy -sulbbsae., Cranch:, Cu Ci 24598 
McGunnigle vy. Washington, 16 F. Cas. 
No. 8,818, 2 Cranch C. C. 460. 

Ark.—Gardner v. State, 80 Ark. 264, 
97 SW 48. 

Ga.—Williams v. Sewell, 121 Ga. 
665, 49 SE %32; Hood v. Griffin, 113 
Ga. 190, 38 SE 409. 

Tll.—Ewbanks y. Ashley, 386 Ill. 
177; Chicago v. Moran, 192 Ill. A. 57. 

Ind.—Whiting v. Doob, 152 Ind. 
157, 52 NE 759; Bogart v. New Al- 
bany, 1 Ind. 38. 

Mich.—Vicksburg v. Briggs, 85 
Mich. 502, 48 NW 625; Sheldon v. 
Hill, 33 Mich. 171. 

SL eae Peter v. Bauer, 19 Minn. 
hs 

Nh Mace ane v. Zahner, 73 Mo. A. 

396. : 

N. J—wNewark v. Murphy, 40 N. J. 
L.. 145. 

N. C.—State v. Cainan, 94 N. C. 
880; State v. Merritt, 83 N.C. 677. 

Oh.—O’Brien  v. Cleveland, 4 Oh. 
Dec. (Reprint) 189, 1 ClevlRep 100. 


Pa.—Hanover v. O’Bold, 11 York 
LegRec 131. 

S. C.—Clinton v. Leake, 71 S. C. 22, 
50 SE 541. 


Tenn.—McMinnville v. Stroud, 109 
Tenn. 569, 72 SW 949; Bristol v. Bur- 
row, 5 Lea 128; Meaher v. Chatta- 
nooga, 1 Head 74, 

W. Va.—Beasley v. Beckley, 28 W. 


Va. 81. 

Colo.—Saner v. Peo., 17 Colo. 
A. 307, 69 P 76. 
Seas ene haus v. Darien, 69 Ga. 

Ill.— Schweitzer v. Boettcher, 84 Ill. 
289; Chicago v. Moran, 192 Ill, A. 57. 

Ky.—Com. v. Price, 94 SW 32, 29 
KyL 593. 

Mo.—In re Jones, 90 Mo. A, 318. 

N. J.—White v. Neptune City, 56 
N. J. Li. 322, 28 A 378. 

N. Y.—New York v. Hisler, 10 Daly 
396, 2 NYCivProc 125. 

44. Alton yv. Kirsch, 68 Ill. 261; 
Com. v. Rice, 6 Ky. Op. 48; State v. 
Perth Amboy, DIPE ING. en Ls. 406, 17 A 
971; Keeler v. Milledge, 24 INDE: 
142; Milton Borough v. Hoagland, 3 
Pa. Co. 283. 
a oe bi or epee eb v. Kirsch, 68 

int ‘Capias may operate as a sum- 
mons only. Alton v. Kirsch, 68 Ill. 
261; Wann v. MeGoon, 3 Ill. 74. 

[c] Notice required by ordinance. 
—Keeler v. Milledge, 24 N. J. L. 142. 

{d] Process in the nature of sum- 
mons, or warrant, etc.—State v. 
Eee Amboy, 51 N. J. L, 406, 17 A 

[e] Writ of summons or capias.— 
Milton Borough v. Hoagland, 3 Pa. 
Co. 2838. 

45. See constitutional and statu- 
tory provisions and ordinances, 

46. Schwartz yv. Boswell, 156 Ky. 
108, 160 SW 748; Missouri v. Hutchin- 
son, 71 Mo. 46; Peterson v,. State, 79 
Nebr. 132, {12 NW 306, 126 AmSR 
651, 14 LRANS 292; Sutton v. Mc- 
Connell, 46 Wis. 269, 50 NW 414. 

47. Pittston v. Rosenthal, 9 Kulp 
(Pa.) 547, 

48. Oshkosh v. Schwartz, 55 Wis. 
483, 18 NW 552. 

49. Chicago v. Williams, 254 Tl. 
360, 98 NE 666. 

50. Buffalo v. Till, 192 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rant.®° 


See also Arrest § 
156 Ky. 


Be 182 NYS 418. 


51. Schwartz v. Boswell, 
103, 160 SW 748. 

52. See cases infra notes 53-60. 

53. Ga.—Williams v. Sewell, 121 
Ga. 665, 49 SE 732. 

5 Ill.—Schweitzer v. Boettcher, 84 Il. 
89. 

Mo.—Missouri 71 
Mo. 46. 

: Pa.—Pittston v. Rosenthal, 9 Kulp 
47. 

Tenn.—Meaher v. Chattanooga, 1 
Head 74. 

[a] Upon oath or affirmation.—A 
complaint under oath or affirmation is 
often-required in order to procure a 
warrant for the arrest of a person for 
violating an ordinance. Schweitzer v. 
Boettcher, 84 Ill. 289; Pittston. v. 
Rosenthal, 9 Kulp (Pa.) 547; Phila- 
delphia v. Campbell, 33 LegInt (Pa.) 
12 


{b] Upon written or printed state- 
ment.—The recorder of Missouri City 
has no power to issue a warrant of 
arrest or summons against a person 
charged with an offense before a 
written or printed statement of the 
charge has been filed. Missouri v. 
Hutchinson, 71 Mo. 46. 

[ec] Upon personal knowledge of 
mayor, etc.—Although the city ordi- 
nance of 1852, imposing a penalty, 
directs that upon “complaint” being 
made to a certain officer ‘fon oath’ he 
“shall’ issue a warrant for the arrest 
of the offender, he may nevertheless 
issue it without such oath or upon 
his own knowledge. Meaher v. Chat- 
tanooga, 1 Head (Tenn.) 74. 

{d]. The chief of police may swear 
out the warrant. Rock Ji, 4 vs 
Worthy, 104 S. C. 450, 89 SH 393. 

[e] The clerk of the court may 
issue the warrant. Schwartz v. Bos- 
well, 156 Ky. 108, 160 SW 748. 

54 Scranton v. Frothingham, 5 
Pa. Dist. 639; Shippensburgh Bor- 
ough v. Schoch, 36 Pa. Co. 309; Nash- 


v. Hutchinson, 


ville v. Pearl, 11 Humphr. (Tenn.) 
249, 
{a] Warrant is irregular which is 


issued at the instance of the city 
commissioner. Scranton v. Frothing- 
ham, 5 Pa. Dist. 639. 

[b] Warrant alike for offenses 
triable before justices of the peace.— 
Under a village charter contemplat- 
ing process for arrest Substantially 
like a warrant for offenses triable by 
justices of the peace, a warrant com- 
manding the officer to arrest the per- 
son named and to bring him before 
the justice to answer complaint filed 
against him, etc., “in a plea of debt 
for the penalty to their damage of 
fifty dollars,” ete, was irregular, 
Sheldon v. Hill, 38 Mich. 171. 

55. O’Brien v. Cleveland, 4° Oh. 

. (Reprint) 189, 1 ClevLRep 100. 

[a] By clerk.—A warrant from a 
police court may be signed by the 
clerk of the police judge; this is an 
issuing of it by the judge through his 
clerk. O’Brien v. Cleveland, 4 Oh. 
Dec. (Reprint) 189, 1 ClevLRep 100. 

56. White v. Neptune City, 56 N. 
J. L. 222, 28 A 378; Marietta Borough 
v. Hiestand, 15 Pa. Dist. 18. 

[a] On corporation.—In a _ prose- 
cution against a corporation for vio- 
lating an ordinance, jurisdiction may 
be acquired by the service of. sum- 
mons on corporation’s assistant gen- 
eral manager. Peo. v. Select Pictures 


MUNICIPAL CORPORATIONS 


‘ § 638 i 


In prosecution for minor offenses it is 
the policy of the law that warrants of arrest shall 
not be issued except in cases where a summons 
- will not serve as well.*1 
cedure also govern the regularity and validity of 
the process,” including the power and authority to 
issue,*? the style®t and signing of the process,®° 
its service,®*® the laying of the. venue,®°? and the 
necessary and requisite statements and allegations 
of the accusation made,°® as well as reference to 


The rules of local pro- 


Corp., 199 NYS 218. 
ook Beasley v. Beckley, 28 W. Va. 

{a] County.—Where the venue is 
otherwise properly led the offense: 
need not be alleged as having been 
committed as in the county in which 
the municipal corporation is situated. 
Beasley v. Beckley, 28 W. Va. 81. 

58. U. S.—Barney v. Washington 
City, (2. Cas: Ne, 150338, 1° Craneh -Cz 
C. 248; Delany v. Washington, 7 F. 
Casis NOw48;706,...2) Craneh. (Cor Cre5os 
McGunnigle v. Washington, 16 F. Cas. 
No. 8,818, 2 Cranch C. C. 460; Wash- 
ington v. Lynch, 29 F. Cas. No. 17,231, 
5 Cranch C. C. 498; White v. Wash- 
ington, 29 F. Cas. No. 17,560, 2 Cranch 
CAG isake 

Ga.—Hood v. Griffin, 113 Ga. 190, 
38 SE 409. 

Ind.—Whiting v. Doob, 152 Ind. 157, 
52 NE 759. 

Mich. —Vicksburg vw Briggs oss 
Mich. 502, 48 NW 625; Sheldon v. Hill, 
33 Mich. 174. 

Moy sanebe v. Zahner, 73 Mo. A. 
396. 

N. J.—State v. Beverly, 43 N. J. L. 

139; Keeler v. Milledge, 24 N. J. L. 


142, 
Merritt, 83 N. C. 


N. C.—State v. 
677. 

Pa.—Plymouth Borough v. Urban- 
ick, 15 Pa. Dist. 919; Hanover Bor- 
ough v. O’Bold, 11 YorkLegRec Bi 

S. C.—Clinton v. Leake, 71 S. C. 22, 
50 Sh 541; Charleston v. Seeba, 35 
Sie. Levato: 

[a] “Wrongfully” or “ygnlaw- 
fully.,—The warrant, it seems, need 
not allege that the act was done 
wrongfully or unlawfully, unless 
such manner is an essential element 
of the offense. See Peo. v. Garrabed, 
20 Misc. 127, 45 NYS 827 [rev 25 App. 
Div. 624 mem, 49 NYS 1141 mem]. 

[b] Allegations held sufficient.— 
(1) Berry v. Milledgeville, 17 Ga. A. 
326, 86 SE 744. (2) Setting out the 
particulars of the offense, stating that 
it was done “contrary” to the pro- 
visions of ordinance No. 6 of such 
village, entitled ‘fan ordinance rela- 
tive to disturbances and breaches of 
the peace.” Vicksburg v. Briggs, 85 
Mich. 502, 48 NW 625. (3) A notice 
that set out with clearness the offense 
charged, and the substance of the, 
ordinanee which had been violated, 
with reference to the title, date, and 
section. -Keeler v. Milledge, 24 N. J. 
L. 142. (4) Setting out “that on or 
about May 9th, 1880, the defendants 
[named them] did while driving out 
of town act in a disorderly manner 
by driving at a furious rate, etce., 
contrary to law and in violation of 
the sixth ordinance of said town and 
against the peace and dignity of the 
state.” State v. Merritt, 83 N. C. 677. 
(5) Charging that defendant willfully 
cut a person named with a knife and 
otherwise abused him on the streets 
of the town named. Clinton y. Leake, 
71 Ss C..22,°50 SE 541., (6) Charging 
that defendant willfully abused and 
shot at a person named on the streets 
of the town named, without provoca- 
tion. Clinton v.. Leake, supra. (7) 
Allegation that defendant wtiteuiiy 
struck and abused one C on the 
streets of the town, without provo- 
cation and in violation of the ordi- 
nances of the town, sufficiently sets 
forth the offense. Clinton v. Leake, 
supra. (8) Under an ordinance pro- 


4 


§§ 638-640] 


the particular ordinance of the municipality which 
is alleged to have been violated,®® and setting forth 
with reasonable certainty a breach or violation 
It need not set out the ordinance in 
The requirements for valid process in 
such prosecutions are neither more nor less stringent 
than those of ordinary actions or prosecutions.®” 

[§ 639] b. Defects and Variance.** 
process 
The court may, however, disregard all 
such defects in process as would be disregarded 
after verdict in an action of debt or information 
If a summons whether 
printed or written is sufficient in form or substance 
to inform the offender of the charge against him, 
and is served upon him, the purpose in requiring 
the summons is fully accomplished.*® 

A variance between summons or warrant and the 
complaint, when material, will not give the court 


thereof.®° 
terms.®! 


any essential ingredient the 


quashed.®# 


upon a penal statute.® 


complete jurisdiction.®” 
Waiver. 


viding that no negro or person of 
color shall be permitted to assemble 
or loiter in any liquor store, and the 
owner or keeper of such store shall 
forfeit a certain sum in every case 
where such negroes shall be found 
assembled in his or her store, the 
summary process need not state the 
names or sexes of such negroes or the 
names of their owners. Charleston v. 
Seeba, 35 S.C. L. 319. (9) Allegation 
that accused did, on a certain day in 
the city named, keep for sale spirit- 
uous liquors, sufficiently charged the 
offense of a violation of an ordinance 
making it unlawful for any person to 
keep for sale any spirituous or vi- 
nous liquor within the city limits. 
Hood v. Griffin, 113 Ga. 190, 38 SE 


409. 

[ec] Allegations held insufficient.— 
Delany v. Washington, 7 F. Cas. No. 
3,755, 2 Cranch C. C. 459; Washington 
v. Lynch, 29 F. Cas. No. 17,231, 5 
Cranch C. C. 498, 

[ad] Validity of ordinance.—The 
warrant should charge definitely a 
violation of a valid ordinance. Ex p. 
Davidson, 76 Fla, 272, 79 S 727. 

59. U. S.—Boothe v. Georgetown, 
SH Cas, eNO. 1.00), 2) Cranuch "CC. 
356. 

N. J.—White v. Neptune City, 56 N. 
ee 222. POmrAN ates Keeler ev. IMill= 
edge, 24 N. J. L. 142. ' 

N. Y¥.—Peo. v. Van Houten, 13 Misc. 
603, 35 NYS 186 [aff 91 Hun 638 mem, 
*36 NYS 1130 mem]. 

N. C.—State v. Lunsford, 150 N. C. 
862, 64 SE 765. , 

Pa.—Plymouth Borough v. Ur- 
baniclk: 15, Pa Dist) 919: 

Tenn.—McMinnville vy. Stroud, 109 
Tenn. 569, 72 SW 949. 

[a] Must show the existence of 
the ordinance alleged to have been 
violated. McMinnville v. Stroud, 109 
Tenn. 569, 72 SW 949. ; 

{b] Must refer to the ordinance in 
some way. Keeler v. Milledge, 24 
N. J. L. 142; Peo. v. Van Houten, 13 
Misc. 603, 35 NYS 186 [aff 91 Hun 
638, 36 NYS 1130]. 

{[c] Reference by name, number, 
title, page, or section may be re- 
quired. Boothe v. Georgetown, 3 F. 
Cas. No. 1,651, 2 Cranch C. C. 356; 
White v. Neptune City, 56 N. J. L. 
222, 28 A 378; Keeler v. Milledge, 24 
BNE Aig RC : 

{d] Where a statute directs that, 
in actions to recover penalties, “a 
general reference to the statute” 
must be indorsed on the copy of the 
summons, such indorsement must be 
made when the action is brought to 
recover a penalty for a violation of 
a municipal: ordinance. New York 
v. Hisler, 10 Daly 396, 2 NYCivProc 


25. f 

[e] Authority to pass an ordi- 
nance need not be alleged in the 
process. State v. Merritt, 83 N. C. 


Objections to process may be waived,*® 
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to object.®° 


voluntarily.”° 


For lack of 
may be 


[43 C.J.] 457 


as for instance by the failure of defendant duly 
Defects in the process may be waived 
by appearing generally and participating in the trial 


[§ 640] M. Institution of Proceeding and Filing 
of Document of Prosecution.”! 
to be necessary that the prosecution shall be in- 
stituted and conducted by. some person who has 
been duly authorized or permitted by law to do 
so,’ and that the document of prosecution shall 
be presented to, or filed in, the proper court.7? As 
a general rule, the proceedings may be instituted 
on the complaint of any person or citizen,’* al-’ 
though the prosecuting or city attorney is required 
to have charge of the prosecution.7® It has been 
held that, where the municipal corporation is clothed 
with a right of action to recover a penalty for the 
violation of a municipal regulation, it is no con- 
cern of defendant, in an action to recover the 


It is moreover held 


penalty, whether the suit was brought at the in- 


677 (it is not necessary, since the 
passage, of the general law for the 
government of towns, to allege the 
authority of the town to pass the or- 
dinance, as the court will take ju- 
dicial notice of that fact). 

60. . S.—Barney v. Washington 
City, 2 “Be (Cas: No. 1) 038ne 1aCranen 
C. C. 248; MeGunnigle v. Washington, 
16K. Cas. No. -8'8i8) 2a CranchséG)G: 
460; Washington v. Lynch, 29 F. Cas. 
No. 17,231, 5 Cranch C. C, 498; White 
v. Washington, 29 EF. Cas. No. 17,560, 
2 Cranch-C:; Cr 337%. 

Ga.—Hood v. Griffin, 113 Ga. 190, 
38 SE 409. 

Ind.—Whiting v. Doob, 152 Ind. 157, 
52 NE 759. 

Mich.—Vicksburg v. Briggs, 85 
Mich. 502, 48 NW 625; Sheldon v. 
Hill, 33° Mich. 171. 

Mo.—Kansas v. Zahner, 73 Mo. A. 
396. ; 

N. J.—State v. Beverly, 43 N. J. L. 
ote Keeler v. Milledge, 24 N. J. L. 
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N. C.—State v. Merritt, 83 N. C. 


677. 
Pa.—Hanover vy. O’Bold, 11 York 
LegRec 131. 


Ss. C.—Clinton v. Leake, 71 S. C. 
22, 50 SE 541; Charleston v. Seeba, 
Bie Sh Cr nbn Ely 

61. State v. Cainan, 94 N. C. 880. 

{a] Held sufficient —A warrant 
for the penalty imposed by a town 
ordinance is sufficient, after verdict, 
if it be “to answer for violating the 
28th section, &c,’ without setting 
forth the provisions of that section, 
or the facts alleged to be a breach of 
1 “Watts -v..Sceott, (13 INe Crd: 

62. State v. Cainan, 94 N. C.:880. 

63. Waiver of process see supra 

637. 
pee State v. Goulding, 44 N. H. 
284; Cass v. Hamrick, 94 W. Va. 299, 
118 SE 341. 

[a] Warrant held not defective.— 
Collins v. Radford, 134 Va. 518, 113 
SE 735. 

[b] General motion to quash.—A 
statement in the record that defend- 
ant made a motion in the corporation 
court to quash the warrant for error 
apparent upon its face, but assigned 
no other ground therefor, obviously 
means that the motion was general. 
Collins v. Radford, 134 Va. 518, 113 
SE 725. 

65. McGunnigle v: Washington, 16 
Be Cass NOs, 818) 2m Cranch: >: 7) 


460. 
Venable v. Atlanta, 7 Ga. A. 


66. 
190, 66 SE 489. 

67. Lesterjelle v. Columbus, 30 
Ga. 936; White. v. Neptune City, 56 
IN, Sa 212:2, 28a 3 78. 

[a] Certiorari will Jie to review a 
conviction based upon proceedings in 
which there is a material variance 
between the summons and the com- 
plaint. White v. Neptune City, 56 


stance of any particular municipal officer.”¢ 


N. J. L. 222, 28 A 378. See also in- 
fra § 704. 

68. Aderhold v. Anniston, 99 Ala. 
521, 12 S 472; Lloyd v. Canon City, 46 
Colo. 195, 103 P 288; Ewbanks v. Ash- 
ley, 36 Ill. 177; Chicago v. Tearney, 
187 Ill. A. 441. 

69. Lloyd v. Canon City, 46 Colo. 
195, 103 P 288; Ewbanks y. Ashley, 
SGeRLITS, sE7 0 

70. Buffalo y. Neubeck, 209 App. 
Div. 386, 204 NYS 737. 

71. Declaration, complaint, affida- 
vit, or information see infra § 644. 

§ bri De of police officer see infra 

72. State v. Robitshek, 60 Minn. 
123, 61 NW 10238, 33 LRA 33; Kansas 
City _v. Flanagan, 69 Mo. 22; Meaher 


Ne Chattanooga, 1 Head (Tenn.) 
[Ta] MTMlustrations—(1) On com- 
plaint of a police officer. State v. 


Robitshek, 60 Minn. 123, 61 NW 1023, 
33 LRA 33. (2) Upon information 
of a judge or trial court. Meaher v. 
Chattanooga, 1 Head (Tenn.) 74. (3) 
On information of city attorney. 
Kansas City v. Flanagan, 69 Mo. 22. 

[b] Although a mayor acts in a 
judicial capacity in trying a case 
based on a violation of a city ordi- 
nance, he may file the information 
charging such a violation or may di- 
rect it to be done. State v. Roth, 162 
one 638, 144 NW 339, 50 LRANS 


Persons entitled to sue and parties 
plaintiff see supra § 627. 

73. State v. Mack, 41 ya. Ann. 
1079, 6 S 808. 

[a] Marked “filed.”—(1) An infor- 
mation sworn to before the mayor, 
left with him and treated by him as 
an information, and upon which a 
conviction was subsequently had, was 
sufficiently filed, although it was 
never marked ‘‘filed.”’ Lovilla v. 
Cobb, 126 Iowa 557, 102 NW 496. (2) 
What constitutes “filed” generally see 
File § 4. 

[b] To give the justice’s court 
complete jurisdiction in proceedings 
under the statute, there must be filed 
in the court a complaint, on oath or 
affirmation, that a person designated 
has violated a certain section of an 
ordinance passed under authority of 
the act, and a summons, stating what 
section of the ordinance has been vio- 
lated, must be served upon the per- 
son designated. White v. Neptune 
City 756) NJ. dk. 2225 285 Assis! 

74, Chicago v. Dickson, 221 Ill. A. 
275 COM save eCutler, o/Thiache acre 
(Mass.) 1387; Kinksville v. Munyon, 
114 Mo. A. 567, 91 SW 57; Spokane vy. 
Robison, 6 Wash, 547, 33 P 960. 

75. Chicago v. Dickson, 221 Ill, A. 
255; Spokane v, Robison, 6 Wash, 547, 
38) PO 960: 

76. Singer vy. Philadelphia, 112 Pa. 
410, 4 A, 28. 
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‘[§ 641] N. Report of Police Officer—1l. In Gen- 
‘In some jurisdictions by force of statute or 
ordinance’’ the trial may be had upon the written 
report of a designated police officer.’® 
provisions of this character are in force, a sub- 
_ ordinate officer in charge of the office may act for 


eral. 


the chief in such eases.’9 


[§ 642] 2. Sufficiency. The report must show the 
statutory requisites to constitute an offense.*° 
statement need not be as full and specific as a 
The report need not 
.ask judgment for any sum or amount of penalty.®? 
The proceeding instituted upon the report, being 
civil and not criminal in its nature,*? may be 


formal written complaint.*t 


amended by the city.*+ 
[§ 643] 3. Signature. 


77. See statutory provisions and 
ordinances. 
.. 78 State v. Strum, 115 Minn. 533, 
131 NW 1086; State v. Olson, 115 
Minn. 153,.131 NW _ 1084; St. Louis 
Va Vert; 84 Mo. 204; Ex p. ‘Holiwedell, 
74 Mo. 395; St. Joseph v. Harris, 59 
Mo, A. 122; Oran v. Bles, 52 Mo.:-A. 


D0 9%! Fox" D. Washington, 10 Mo. A. 
495. 
[a]. In Wisconsin Rey. St. (1878) 


§ 2501 provides that the judge of the 
municipal court shall have jurisdic- 
tion of prosecutions for breaches of 
ordinances, and shall hear in a sum- 
mary way all cases brought before 
him _ by the police officers. L. (1895) 
p 15 e 7 vests in the police court 
jurisdiction of all prosecutions for 
the breach of any ordinance, and pro- 
vides that complaints shall conform 
to those formerly used in the munici- 
pal court, and in the city prosecu- 
tions the clerk of the court shall en- 
ter on the court records a statement 
of the offense charged, which shall 
stand as the complaint, unless the 
court shall direct the making of a 
formal complaint. L. (1899) p 
ec 218 abolishes the police court, es- 
tablishes a district court and grants 
it jurisdiction to try offenders 
against the ordinances, and provides 
that the complaints shall conform to 
those formerly used in the police and 
municipal courts. It was held that 
the making of a formal complaint by 
a police officer charging a violation 
of an ordinance relating to gambling 
is a compliance with the statutes and 
is sufficient, although the ordinance 
provides that the complaints for a 
violation thereof may be made hy the 
city attorney. Morgengroth_ y, Mil- 
waukee, 125 Wis. 663, 105 NW 47. 

[b] he requirement for com- 
plaint on oath is complied with by 
the official report of an officer acting 
on his oath of office. St. Louis v. 
“Vert, 84 Mo. 204. 

79. St. Louis v. Vert, supra; Ex p. 
Hollwedell, 74 Mo. 395; Ex p. Wash- 
ington, 10 Mo. A. 495. 


80. St. Joseph v. Harris, 59 Mo. A. 
122. 
[a] An information by the city at- 


torney cannot be based upon an in- 
valid report of the police officer, as 
where the report fails to show the 
statutory requisites to constitute an 


offense. St. Joseph v. Harris, 59 Mo. 
A, 122, 
81. State v. Strum, 115 Minn. 533, 


131 NW 1086; State v. Olson, 115 
Minn. 1538, 131 NW 1084 [dist State 
vy. Swanson, 106 Minn. 288, 119 NW 
45]. 
g2. St. Louis v. Vert, 84 Mo. 204 
(where the maximum and minimum 
penalties were fixed by the ordinance, 
and the penalty to be imposed within 
the statutory limits was within the 
discretion of the court). 

83. St. Louis v. Vert, 84 Mo. 204. 

Nature of proceedings generally 
see supra § 60 

84. St. rode v. Vert, 84 Mo. 204. 


The report may be signed 
by the designated police officer or some one author- 
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ized by him.*® 


And where | under.®® 


Information—1. 


Failure of the police officer to sign 
the report has been held to be insufficient as a 
ground upon which to dismiss the proceedings there- 


[§ 644] O. Declaration, Complaint, Affidavit, or 


In General. Prosecutions or pro- 


ceedings which are brought for the violation of 


The 


municipal ordinances are usually based upon com- 
plaints*’ or informations®® on oath or affirmation,®® 
but they may be based upon affidavit®® or indiet- 
ment,®+ or even upon the written report of desig- 
nated officials,® the proper method of instituting 
the proceedings depending upon local laws and 
rules of practice.®* 


By force of constitutional pro- 


visions, if the ordinance constitutes a violation of 


sugnene te Ay generally see infra 
85. St. Louis v. Vert, 84 Mo. 204; 


Ex p. Hollwedell, 74 Mo. Pas Ex p. 
Washington, 10 Mo. A. 495 


86. St. Louis v. Vert, 84 Mo. 204. 
te Ala.—Case v. Mobile, 30 Ala. 


Cal.—Denninger v. Pemon, “145 Cal. 
628, 79 P 364. 

Colo.—Saner v. Peo., 17 Colo. A. 
307, 69 P 76. 

Conn.—State v. Carpenter, 60 Conn. 
97, 22 A 497. 

Ind. —Whiting v. Doob, 152 Ind. 
157, 52 INB759. 

Kan.—Johnson v. Winfield, 48 Kan. 
129, 29 P 559; Kingman vy. Berry, 40 
Kan. 625, 20 P 527; Smith v. Emporia, 
27 Kan.. 528. 

Me.—Lewiston v, Fairfield, 47 Me. 
481; Portland v. Rolfe, 37 Me. 400. 

Mass.—Com, v. Cutter, 156 Mass. 
52, 29 NE 1146; Com. v. Bean, 14 
Gray 52; Com. v. Rice, 9 Metce. 253; 
Com. v. Gay, 5 Pick. 44. 

Mich.—In re Bushey, 105 Mich. 64, 
62 NW 1036. 

Minn.—State v. Marciniak, 97 Minn. 
355, 105 NW _ 965; State v. Gill, 89 
Minn. 502, 95 NW 449; State v.:Robit- 
shek, 60 ‘Minn. 123, 61 NW 1023, 33 
LRA 33; Faribault v. Wilson, 34 
Minn. 254, 25 NW 449. 

Mo.—St. Louis v. Babcock, 156 Mo. 
154, 56 SW 731; Gallatin v. Tarwater, 
143 Mo. 40, 44 SW 750; St. Louis v. 
Dorr, 136 Mo. 370, 37 SW 1108; State 


v. Baker, 74 Mo. 3894; Memphis v. 
O’Connor, 53 Mo. 468; Richland v. 
Null, 194 Mo. A. 176, 185 SW 250; 


Mexico v. Harris, 115 Mo. A. 707, 92 
SW 505; Orrick v. Akers, 109 Mo. A. 
662, 88 SW 649; Tarkio v. Loyd, 109 
Mo. A. 171, 82 SW 1127; Billings v. 
Brown, 106 Mo. A. 240, 80 SW 822; 
Green City v. Holsinger, 76 Mo. A. 
567; Columbia v. Johnson, 72 Mo. A. 
932: Lamar v. Hewitt, 60 Mo. A. 314; 
Clarence v, Patrick, 4. Mo. A. 462; 
Marshall v. Standard, 24 Mo, A, 192, 

N. H.—State v: Goulding, 44 N. H. 
284; Stevens v. Dimond, 6 N. H.-330. 

N. J.—Bray v. Damato, 70 N. J. L. 
5838, 57 A 394; Atlantic City v. Cran- 
dol, 67 N. J. L. 488, 51.A 447; Os- 
borne v. Spring Lake, 64 N. J. L. 362, 
46 A 164; Schafer v. Atlantic City, 58 
N. J. L. 131, 32 A 133; White v. Nep- 
tune City, 56 N. J: Li 222, 28 A 378; 
Keeler v. Milledge, 24 N. J. L. 142. 

Or.—Cunningham v. Berry, 17 Or. 
622, 22. P 115; Barton v. La Grande, 
17 Or. BIT 722 ’P 111. 

Pa. —Philadelphia v. Campbell, 11 
Phila. 163. 

S. D—Lead v. Klatt, 11 S. D, 109, 
75 NW 896. 

Vt.—State v. Bosworth, 74 Vt. 315, 
52-A 428; State v. Soragan, 40 Vt. 


450. 
Wash.—Spokane vy. Robison, 6 
113 Wis. 15, 


Wash. 547, 33 P 960. 
Wis.—State v. Nohl, 

ote awe 1004; Fink vy. "Milwaukee, 17 
Sona: Complaint” Under a stat- 


Bay St. ‘Louis, 


it a criminal offense, there can be no summary con- 
viction without presentment by a grand jury.** 


By 


ute providing that when any person 
is arrested and brought before the 
mayor he shall determine forthwith 
the complaint, the word “complaint” 
does not mean an indictment or in- 
formation, but is a technical term de- 
scriptive of proceedings before the 
magistrate, a.charge preferred before 
a magistrate having jurisdiction that 
a person has committed a_ specific 
offense. Richland y. Null, 194 Mo. A. 
176, 185 SW 250. 

88. Del.—Pratesi v. 
20 Del. 258, 54 A 694. ' 

Iowa.—Lovilla v. Cobb, 126 Iowa 
557, 102 NW 496; State v. Wilson, 109 
Iowa 93, 80 NW 230; Bayard v. Baker, 


Wilmington, 


76 Iowa 220, 40 NW 818; State v. 
Smouse, 49 Iowa 634. 
La.—Minden v. McCrary, 108 La. 


518, 32 S 468. 
1g Mass-—Com, v. Cutler, Thach. Cr. 
Mo.—St. Louis v. Grafeman Dairy 
Co., 190 Mo. 492, 89 SW 617, 1 LRANS 
936; St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 1 LRANS 918; Kan- 
sas City v. Flanagan, 69 Mo. 22; 
Kirksville v. Munyon, 114 Mo. A. 567, 
91 SW 57; Kansas City v. Zahner, 73 
Mo, A. 396; St. Joseph v. Dye, 72 
Mo. A. 214; Kansas City v. Whitman, 


70. Mo. A. 630; Kansas City v. 
O’Connor, 36 Mo. A. 594 
N. Y.—Peo. v. Garabed, 20 Misc. 


127, 45 NYS 827 [rev without opin- 

ion 25 App. Div. 624, 49 NYS 1141]. 
Oh.—O’Brien vy. Cleveland, 4 Oh. 

Dee; (Reprint) 189, 1 ClevLRep 100. 
Ss. C.—In re Oliver, 214 SiO. est sche 

AmR 681. 

seins .—Curry v. State, (Cr.) 24 SW 

Man.—In re Fisher, 15 Man. 475. 

[a] On appeal from the municipal 
court in a criminal proceeding for 
violating a city ordinance, an infor- 
mation is the proper paper to be 
filed. Pratesi v. Wilmington, 20 Del. 
258, 54 A 694, 

89. See infra § 650. 

so. Ark.—Burrow yv. Hot Springs, 
85 Ark. 396, 108 SW 823. 

La.—State v. Thompson, 111 La. 
315, 35 S 582; State v. Baker, 44 La. 
Ann. 79,10 8S 405; State v. Dunbar, 43 
La. Ann, 836, 9 S 492. 

Miss.—Thomas v. “Yazoo City, 95 
Miss. 395, 48 S 821, 1041; Telheard v. 

580, 40 § 

N. 


87 Miss. 
J.—Dunn vy. Perth Amboy, 51 
Neg Jr 4060. 17) ASOT. 
N. G—State v. Wilson, 106 N. C. 
718, 11. SH 254. 
Oh.—Neifeld v. State, 23 Gh. Cir. 
Ct. 246; Jefferies v. Defiance, 11 Oh. 


326. 


Dee (Reprint) 144, 25 CincLBul 
91. State v. Moultrieville, 24 8. c. 
L. 158, 
92. See supra § 641. 


93. See cases supra notes 67-92. 
94. Slaughter v. Peo, 2 Doug. 
(Mich.) 334 note. 
: bt wane ald trial generally see infra 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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MUNICIPAL CORPORATIONS: 


§§ 644-648] 


force of statutory provisions the violation of mu- 
nicipal ordinances triable in designated courts is 
not proceeded with by indictment or information,°® 
but accused may be tried on the docket entry if 
it is sufficient to put him on notice of the offense 
with which he is charged. 

Construction. The complaint must be read in the 
light of the ordinance upon which it is based.°* 

[§ 645] 2. Formal Requisites—a. In General. 
Technical nicety of pleading is not required in a 
complaint for violation of a municipal ordinancee.°® 
Generally speaking, in prosecutions for violation of 
municipal ordinances, the form of the pleading is 
immaterial,®® the fact being the material thing.! 
Neither the same? nor a greater degree of strict- 
ness* can be required than is required in indict- 
ments. Regardless of its form if it notifies de- 
fendant of the particular ordinance which he is 
charged with violating, and states facts sufficient 
to bar another prosecution for the same offense, the 
complaint is sufficient. Informations for viola- 
tions of municipal ordinances will be serutinized 
as to form and contents with less strictness than 
indictments for felonies.» If the proceedings for 
the recovery of a penalty are considered as quasi- 
criminal in their nature, it is not necessary that 
the complaint or declaration should be the same in 
substance as a declaration or complaint in an action 
of debt.® 

[$ 646] b. Oral or Written—(1) Oral. <A writ- 
ten complaint of pleading may not always be neces- 
sary,’ as where the procedure is similar to that in 


95. Wright v. Werth, 83 Fla. 204, 
91S 87 or indictment. 


the name of the state by information 
Kingman v. Berry, 40 


[438 C.J5.] 459 


justices’ courts. It is held that, unless required 
by law, it is not necessary that a person accused 
of violation of a municipal ordinance or regulation 
should be furnished with a written accusation of 
the charge made against him;® it is sufficient if 
he is informed of the charge and is given an oppor- 
tunity to defend.1° The necessity of a written accu- 
sation may, and sometimes is, dispensed with by 
force of ‘statute. The rule not requiring a writ- 
ten accusation is especially adhered to when ac- 
cused has been brought into court,!? regardless of 
the manner in which he has been brought.'® 

[§ 647] (2) Written. As a general rule a writ- 
ten accusation is necessary,!* although in some 
cases it is dispensed with when defendant is in 
court.15 If the charter requires it, the accusation 
must be written.1° If a written complaint is nec- 
essary, the statement of the cause of the complaint 
filed in the appellate court is ineffectual to supply 
the defect.17 The entry on the docket cannot per- 
form the office of a written complaint charging the 
violation.1§ 

Waiver. The necessity of a written complaint or 
statement may be waived by defendant either ex- 
pressly or by his conduct,!® as for instance by 
proceeding to trial without objection.2? He cannot 
for the first time take advantage of such omission 
on appeal.?t 

[§ 648] c. Entitling and Venue. The complaint 
or other document of prosecution should be properly 
entitled,?? and must contain a sufficient statement 
as to the venue.”? “Ris 


sas City v. Flanagan, 69 Mo. 22; 
Clarence v. Patrick, 54 Mo. A. 462; 


96. Wright v. Worth, supra. 

97. Port Angeles vy. Fisher, 130 
Wash. 110, 226 P 489. 

98. Sheridan y. Litman, 32 Wyo. 
14, 228 P 628. 

99. Everett v. Simmons, 86 Wash. 
276, 150 P 414. 

1. Everett v. Simmons, supra. 

2. State v. Baker, 44 La. Ann, 79, 
10 S 405; State vy. Dunbar, 43 La. 
Ann. 836, 9 S 492; St. Louis v. Hell- 
scher, 295 Mo. 298, 242 SW ° 652; 
Memphis v. O’Connor, 53 Mo. 468; 
Koshkonong vy. Boak, 173 Mo. A. 310, 
158 SW 874; Gallatin v. Fannin, 128 
Mo. A. 324, 107 SW 479; Springfield 
v. Ford, 40 Mo, A. 586. But see Cun- 
ningham v. Berry, 17 Or. 622, 22 P 
115 (where it was said that the com- 
Plaint must set out matters consti- 
tuting the offense as fully as is re- 
quired for a similar offense in an in- 
dictment). 

[a] Charges before recorders for 
violation of the laws or ordinances do 
not require the precision of indict- 
ments. . State v. Finnegan, 50 La. 
Ann, 549, 23 S 621. 

38. Kan.—Kingman y. Berry, 40 
Kan, 625, 20 P 527. 

La.~-Minden v. McCrary, 108 La. 
518, 82 S 468; State v. Finnegan, 50 
La. Ann. 549, 23 S 621; State v. Baker, 
44 La. Ann. 79, 10 S 405. 

Minn.—State v. Reckards, 21 Minn. 


47 
Smith, 10 Mo. 


Mo.—St. Louis v. 
438. 

N. J.—Keeler v. Milledge, 24 N. J. 
L. 142. 

Wash.—Port Angeles v. Fisher, 130 
‘Wash. 110, 226 P 489. 

[a] Greater particularity is not 
demanded than is required in a state 
prosecution for misdemeanor. Min- 
den vy. McCrary, 108 La. 518, 32 S 468; 
State v. Baker, 44 La. Ann. 79, 10 S 
405; St. Louis v. Smith, 10 Mo. 438; 
Keeler v. Milledge, 24 N. J. L. 142. 

[b] iberal rules should be ap- 
plied to complaints filed in police 
courts for the violation of municipal 
ordinances, and the same strictness 
is not required in such cases as in 
prosecutions for public offenses in 


Kan, 625, 20 P 527. 

4 See infra § 652, 

5. Poplar Bluff v. Meadows, 187 
Mo. A. 450, 173 SW 11. 
me Chicago vy. Dickson, 221 Ill, A. 
255. 

7. Ark.—McConnell v. Booneville, 
123 Ark, 561, 186 SW 82; Burrow v. 
Hot Springs, 85 Ark. 396, 108 SW 828. 

Colo.—Deitz v. Central, 1 Colo. 323. 

Ga.—Pearson v. Wimbish, 124 Ga. 
701, 52 SE 751, 4 AnnCas 501; Porter 
vy. Atlanta, 18 Ga. A. 33, 88 SH 744; 
Norris v. Thomson, 15 Ga. A. 511, 83 
SE 866; Wynne v. Atlanta, 10 Ga, A. 
818, 74 SE 286. 

Ill.—Alton v. Kirsch, 68 Ill. 261; 
Chicago v. Moore, 170 Ill. A. 163. 

Kan.—Topeka vy. Kersch, 70 Kan, 
840, 79 P 681, 80 P 29. 

Mo.—Green City v. Holsinger, 76 
Mo, A. 567. 

8. Burrow v. Hot Springs, 85 Ark. 
396, 108 SW 823. 

9. Pearson v. Wimbish, 124 Ga. 
701, 52 SH 751, 4 AnnCas 501; Norris 
v. Thomson, 15 Ga, A. 511, 83 SE 866; 
Wynne v. Atlanta, 10 Ga, A. 818, 74 
SE 286. 

10. Pearson vy. Wimbish, 124 Ga. 
701,.52 SH 751, 4 AnnCas 501; Norris 
v. Thomson, 15 Ga. A. 511, 83 SE 866; 
Wynne v. Atlanta, 10 Ga. A. 818, 74 
SE 286. 


11. McConnell v. Booneville, 123 
Ark. 561, 186 SW 82. 
12. McConnell vy. Booneville, su- 


pra; Green City v. Holsinger, 76 Mo. 
A. 567; Oran v. Bles, 52 Mo. A. 509. 

[a] When made by a police officer 
or town marshal the complaint need 
not be in writing, if defendant is 
present in court and in custody. Mo. 
Rev. St. (1889) § 1685 [quot Oran v. 
Bles, 52 Mo. A. 509, 510]. 

13. McConnell v. Booneville, 123 
Ark. 561, 186 SW 82. 

14 Birmingham vy. O’Hearn, 149 
Ala. 307, 42 S 886, 18 AnnCas 1131; 
Ahlrichs y. Cullman, 130 Ala. 439, 30 
S 415; Trimble v. Haleyville, 20 Ala. 
A. 18, 101 S 528 [certiorari den 211 


r Ala. 654, 101 S 524]; Lovilla v. Cobb, 
'126 Iowa 557, 102 NW 496; Com. v. 


Cutler, Thach. Cr. (Mass.) 137; Kan- 


Oran v. Bles, 52 Mo. A. 509; Edina 
v. Brown, 19 Mo. A, 672; Dunn vy. 
Perth Amboy, 51 N. J. L. 406, 17 A 
971; Peo. v. Bell, 148 NYS 753, 31 
N. Y. Cr. 370; Ex p. Bochmann, 20 
Okl. Cr. 78, 201 P 537; Philadelphia 
v. Campbell, 11 Phila. 163; Curry v. 
State, (Tex. Cr.) 24 SW 516. 

15. Oran v. Bles, 52 Mo. A. 509. 

16. Norris v. Thomson, 15 Ga. A. 
511, 83 SE 866. 

17. Birmingham y. O’Hearn, 149 
Ala. 307, 42 S 8386, 18 AnnCas 1131, 


18. Birmingham v. O’Hearn, su- 
pra, 
19. Robertson v. Montgomery, 201 


Ala, 198, 77 S 724; McKinstry v. Tus- 
caloosa, 172 Ala. 344, 54 S 629; Bir- 
mingham y, O’Hearn, 149 Ala. 307, 42 
S 886, 13 AnnCas 1131; Trimble v. 
Haleyville, 20 Ala. A. 18, 101 S 523 
[certiorari den 211 Ala. 654, 101 S 


524] i 
20. McKinstry v. Tuscaloosa, 172 
Ala. 344, 54 S 629; Birmingham v, 


O’Hearn, 149 Ala. 307, 42 S 836, 13 
AnnCas 1131; Trimble v. Haleyville, 
20 Ala, A. 138, 101 S 528 [certiorari 
den 211 Ala. 654, 101 S 524], 

21. Trimble v. Haleyville, supra, 

22. State v. Wilson, 109 Iowa 93, 
80 NW 230; State v. Smouse, 49 Iowa 
634; Faribault v. Wilson, 34 Minn. 
254, 25 NW 449. 

[a] An erroneous entitling (1) 
may, however, be immaterial, State 
v. Wilson, 109 Iowa 93, 80 NW 230 
(where the information was entitled 
in the name of the state instead of 
the city). (2) So an erroneous en- 
titling of subsequent papers has been 
held to constitute a mere immaterial 
irregularity. Faribault v. Wilson, 34 
Minn. 254, 25 NW 449. ~ 

Commencement or complaint for 
information in summary trial gen- 
erally see Criminal Law § 646. 

Parties plaintiff see supra § 627. 

23. Garrett v. Atlanta, 152 Ga. 
675, 110 SE 886; Smith v. Emporia, 
Ae ae 528; State v. Baker, 74 Mo. - 

[a]: “Municipal offenses” are not 
“erimes,’’ within the purview of con- 
stitutional provisions relating to the 


> ie ee i. 


a age diac: 


“[8§ 649-651 


460 [43 C.J.] MUNICIPAL CORPORATIONS 


[§ 649] d. Conclusion.** 


to local practice. 


formam statuti.?§ 


venue of action. Moore vy. Winder, 
10 Ga. A. 384, 73 SE 529. 

[b] Name of county need not be 
stated. See Beasley v. Beckley, 28 
W. Va. 81. ’ 

{c] The words “town” and “vil- 
lage” may be used interchangeably, 
and where a complaint so uses them 
it has been held to constitute a harm- 
less defect. Orrick v. Akers, 109 Mo. 
A. 662, 83 SW 549. 

[d] Where the caption contains 
the names of the state, county, and 
eity, and the body of the complaint 
states the name of the city; that it is 
of the second class and is duly organ- 
ized under the laws of the state; and 
that defendant did on a day named, 
within its corporate limits, commit 
an offense prohibited by its ordinance, 
the complaint in a police court by a 
city of the second class sufficiently 
sets forth the venue. Smith v. Em- 
poria, 27 Kan. 528. 

Statement of venue in complaints 
Zod eames trial see Criminal Law 

24. Proper conclusion in summary 
proceedings see Criminal Law § 646. 

25. State v. Marciniak, 97 Minn. 
355, 105 NW 965; Curry v. State, 
(Tex. Cr.) 24 SW 516. 

26. State v. Gill, 89 Minn. 502, 95 
NW 449. 

27. State v. Gill, supra (since the 
repeal of the common law the con- 
clusion “contrary to the statute” is 
functionless, except where the same 
acts are declared to be an offense 
punishable both by statute and by 
municipal ordinance). 

28. Com. v. Gay, 5 Pick. (Mass.) 
44; Com. v. Worcester, 3 Pick. 
(Mass.) 462; State v. Gill, 89 Minn. 
502, 95 NW 449; Stevens v. Dimond, 
6 N. H. 330. 

[a] A declaration for a penalty 
imposed by a village ordinance need 
not conclude contra formam statuti. 
Winooski v. Gokey, 49 Vt. 282. 

29. In re Oliver, 21 S. C. 318, 53 
AmR 681. 

30. State v. Marciniak, .97 Minn. 
355, 105 NW 965. 

31. State v. Marciniak, supra, 

32. State v. Cruickshank, 71 Vt. 
94, 42 A 983. 

State v. Soragan, 40 Vt. 450. 

_ 84. Com. yv. Odenweller, 156 Mass. 
234, 30 NE 1022; Com. v. Gay, 5 Pick. 
(Mass.) 44; Com. v. Nightingale, 
Thach. Cr. (Mass.) 251; In re Bushey, 
105 Mich. 64, 62 NW 1036; Faribault 
v. Wilson, 34 Minn. 254, 25 NW 449; 
Stevens v. Dimond, 6 N. H. 330. 

[a] The use of the word “law” 
will include ‘municipal ordinance.” 
Row line v. Troy, 1 Ala..A. 508, 56 S 


35. Faribault v. Wilson, 34 Minn. 
254, 25 NW 449. 

86.. Poplar Bluff. v. Meadows, 187 
Mo. A. 450, 173 SW 11. 


The propriety of the 
goneclusion of the accusation for violation of a mu- 
nicipal ordinance or regulation differs according 
Accordingly it may not need to 
conclude ‘‘against the peace and dignity of the 
state,’’> or ‘‘against the form of the statute in 
such case made and provided,’’*° unless the prose- 
eution can only be maintained by virtue of a stat- 
ute,?” in which case it seems it must conclude contra 
An information for violation of 
a municipal ordinance - concluding ‘‘against the 
peace and dignity of the state’’ has been sustained,”® 
and a complaint so concluded has been construed as 
not making the charge against defendant of violat- 
ing any criminal statute of the state,°° such con- 
clusion being considered as surplusage.** 
has been held that it is proper for the complaint 
to conclude against the form of the statute,°? and 
that it should conelude against the statute and also 
against the peace and dignity of the state.** 


violated.®° 
concludes.*® 


be subseribed?® 


It also 
To Sue. 


The 


37. Signature and ‘verification of 
complaint in summary trial see Crim- 
inal Law § 645. 

38. Kansas City v. Flanagan, 69 
Mo. 22; Oran v. Bles, 52 Mo. A. 509; 
Curry v. State, (Tex. Cr.) 24 SW 516. 

{a] Assistant solicitor.—Under a 
statute that the accusation shall be 
signed by the prosecutor and _ the 
prosecuting officer it has been held 
that the assistant solicitor has power 
to sign the accusation jointly with 
the prosecutor. Christopher Nv. 
State, 21 Ga. A. 244, 94 SE 72.: 

[b] Deputy city attorney.—An in- 


formation of a city attorney cannot 
be signed by his deputy. Kansas 
City v. Flanagan, 69 Mo. 22 (must 
be signed by the city attorney). 

39. Ala—Ahlrichs v. Cullman, 130 
Ala. 439, 30 S 415. . 

Ill.—Chicago v. Williams, 254 Ill. 
360, 98 NE 666. 

Iowa.—Lovilla v. Cobb, 126 Iowa 
557, 102 NW 496. 

Mass.—Com. vy. Cutler, Thach. Cr. 
137. 

Mo.—Clarence v. Patrick, 54 Mo. A. 
462; Oran v. Bles, 52 Mo. A. 509; 
Edina v. Brown, 19 Mo. A. 672. 

N. J.—White v. Neptune City, 56 
N. J.-L. 222, 28 A 378; State v. Rerth 
Amboy, 51 N. J. L. 406, 17 A 971. 

Okl.—Ex p. Bochmann, 20 Okl. Cr. 
78, 201 “PB 53%. 

Pa.—Philadelphia v. Campbell, 33 
LegInt 12. 

: Tex.—Curry v. State, (Cr.) 24 SW 
16. 

[a] Prosecuting attorney or prose- 
cuting officer need not swear to an 
information filed by him. O’Brien v. 
Cleveland, 4 Oh. Dec. (Reprint) 189, 
1 ClevLRep 100; In re Jager, 29 S. C. 
438, 7 SE 605. See Kansas City v. 
O’Connor, 36 Mo. A. 594 (by provi- 
sions of a city charter, a warrant for 
violation of any ordinance might is- 
sue on the oath of any person, or 
upon information of the city attor- 
ney; and the recorder was made ex 
officio justice of the peace within the 
city. The city ordinances provided 
that all cases triable before the re- 
corder should be proceeded with in 
the same manner as trials before jus- 
tices of the peace for, misdemeanors, 
and that the city attorney should pre- 
pare all complaints for violation of 
city ordinances and prosecute all 
such offenses. It was held that as 
under the general statutes misde- 
meanors were to be prosecuted before 
justices of the peace by information, 
after an arrest for violation of an 
ordinance on warrant issued on oath 
of a private person, there could be 
no trial therefor before the recorder 
until an information based on such 
oath had been filed by the city attor- 
ney, such information to be signed 
by him, instead of by the prosecuting 
attorney, as required in respect of 


accusation usually does conclude ‘‘contrary to the 
ordinance,’’ ete., 
it should do so or at least refer to and identify the 
ordinance with an allegation that the same has been 
An information in a prosecution for a 
municipal ordinance need not conclude ‘‘against the 
peace and dignity of the city’’ if the charge so 


or with words to like effect,** and 


[§ 650] e. Signature and Verification.*’ By the 
weight of authority the complaint is required to 


and sworn to®® by complainant. 


Upon such verified allegations the criminal process 
may issue, directing the arrest of the person charged 
with violating the ordinance.*° 
fective if it fails to affirm probable cause for be- 
lieving the guilt of accused.*+ 

[§ 651] 3. Description of Parties and Authority 
The parties should be properly named and 
described in the complaint.*? 


An affidavit is de- 


The person charged 


informations before justices). 

[b] Where the statute does not 
require (1) the complaint to. be, sup- 
ported by affidavit or oath, it is im- 
material whether the complaint as 
filed conforms to the affidavit upon 
which it purports to be based (Mex- 
ico v. Harris, 115 Mo. A. 707, 92 SwW 
505), (2) or, it seems, whether the 
verification is good or bad as such 
(Billings v. Brown, 106 Mo. A. 240, 
80 SW 322). ' 

[c] Immaterial defects in jurat.— 
(1) Where the police judge before 
whom the complaint was made signed 
the jurat, but did not include the 
name of his office in the signature, 
this did not invalidate the complaint, 
where it appeared from the transcript 
of the case brought to the district 
court upon .which an appeal was 
founded that the person who signed 
the jurat was police judge of the 
city. Kingman vy. Berry, 40 Kan, 625, 
2 Ow cee bike (2) “J. BP.’ instead of 
“Pp. J.” or the words “police judge” 
in the name of the police judge who 
signs the jurat does not vitiate the 
complaint. Cherokee v. Fox, 34 Kan. 
16, 17 P-625. .(3) Where the jurat 
was signed by the mayor in his own 
name individually, without any refer- 
ence to his title of office, but was 
sealed with his official seal which 
bore the name of the city and the 
words ‘‘mayor’s office,” the verifica- 
tion was sufficient. Clarence v. Pat- 
rick, 54 Mo. A, 462. (4) Where the 
charter of the city provides that the 
recorder shall have jurisdiction, on 
oath, affirmation, or affidavit made 
according to law that anyone has 
been guilty of a violation of an or- 
dinance, to issue process in the na- 
ture of a summons or warrant, ete., 
a complaint under oath of the viola- 
tion of an ordinance was not insuffi- 
cient because the jurat was not 
signed by the police magistrate until 
the. return day of the summons. 
State v. Perth Amboy, 5% ° N. Ji “LL. 
406, 17 A 971. 

40. Ahlrichs v. Cullman, 130 Ala. 
439, 30 S 415. 

Process see supra § 636 


41. Selma v. Shivers, 150 Ala. 502, 
43 S 565. 
[a] Affidavit held sufficient.—An 


affidavit made before the mayor of a 
municipality, in which the affiant 
states that he “has probable cause 
for believing, and does believe,” that 
a specific offense prohibited by an 
ordinance of the municipality has 
been committed by defendant, is 
sufficient as a complaint for the vio- 
lation of a municipal ordinance. 
eae v. Cullman, 180 Ala. 439, 30 

425 ead. ove) Klatey tS. oD, S109) 
75 NW 896; Curry v. State, (Tex. 
Cr.) 24 SW 516. 

[a] Name of complainant need 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 651-652] 


should be identified with certainty.*# 
necessary that defendant’s name should be con- 
stantly repeated ;** after it has been once stated 
in full, the name or description of the person may 
be abbreviated when it occurs in the same count 
with a reference to the prior statement of it, by 
or 
And it is said that it is possible in certain cases 
for a complaint to deseribe a defendant without 
Whenever an ordinance fixes a 
classification and ereates an offense which can be 
committed only by persons within the specified 
class, it is necessary to allege that the aceused per- 
son belongs to the class preseribed.*? 
right to sue for the penalty must be alleged.8 

[§ 652] 4. Charging Offense; Alleging Breach of 
Ordinance or Regulation‘’—a. In General. 


the use of the words ‘‘said’’ 


giving his name.*é 


not be set. out in the body of the 
complaint, it being sufficient that he 
sign and swear to the same. Curry 
v. State, (Tex. Cr.) 24 SW 516. 

43. Rosenberg v. Selma, 168 -Ala. 
195, 52 S 742; Ah Poo v. Stevenson, 
83 Or. 340, 163 P 822; Lead v. Klatt, 
TE SYD: 109, 75 NW 896. 

[a] Allegations held sufficient.— 
Port Angeles y. Fisher, 130 Wash. 
110, 226 P 489. 

[b] That defendant was a resi- 
dent (1) of the city need not be al- 
leged. State v. Nohl, 113 Wis. 15, 88 
NW 1004. G2) This is true in)'a 
prosecution for owning or having in 
possession in a city an unlicensed 
dog, as a violation of an ordinance 
denouncing the same, although an- 
other section of the ordinance licens- 
ing dogs confined that right to resi- 
dents. State v. Nohl, supra. 

44. Ah Poo v. Stevenson, 83 Or. 
340, 163 P 822. 

45. Ah Poo vy. Stevenson, supra. 

46. Ah Poo v. Stevenson, supra. 

47. Peo. v. Meisner, 178 Mich. 115, 
144 NW 490. 

48. Case v. Mobile, 30 Ala. 538. 

[a] Im Maine by St. (1851) e 211 
§ 5; the mayor and aldermen, etc., are 
required to commence prosecutions 
for certain offenses on being in- 
formed of the commission of the 
same and being furnished with 
proof. It was held that being fur- 
nished with the proof was not a pre- 
liminary necessary to be shown in 
evidence of the authority of the 
prosecutors to bring the suit. Port- 
land v. Rolfe, 37 Me: 400. 

49. Allegation of offense in com- 
plaint for summary trial see Crimi- 
nal Law § 644. 

50. See cases passim § 653 et seq. 

51. St. Louis v. Babcock, 156 Mo. 
154, 56 SW 731; Mexico v. Harris, 115 
Mo. A. 707, 92 SW 505. 

[a] Allegations held sufficient.— 
Smith v. New Albany, 175 Ind. 279, 93 
NE 73 [foll Alles v. New Albany, 175 
Ind. 709, 93 NE 1080]. 

52. Dowling v. Troy, 1 Ala. A. 508, 
56 S 116; Thomas v. Yazoo City, 95 
Miss. 395, 48 S 821, 1041; Telheard 
v. Bay St. Louis, 87 Miss. 580, 40 S 
326. 

53. State v. Swanson, 106 Minn. 
288, 119 NW 45; Peo. v. Bell, 148 NYS 
Tse ol ING wYie (Ors a1 Os Netield -*v,, 
State, 23’ Oh: Cir.“Ct! 246: 

[a] Allegations held sufficient.— 
Little v. Attalla, 4 Ala. A; 287, 58 S 
949; New Orleans v. Griffin, 147 La. 
1089, 86 S 554; Columbia v, Phillips, 
101 8. Ci Sone 85 SE 963; Sioux Falls 
v. Smith, (S. D.) 207 Nw 460. 

54. Saner v. Peo Wie ColowsAL 23 0s 
69 P 76; St. Louis V. Smith, 10 Mo. 


438. 
See infra § 656. 

56. Ala:—Lineville v. Gauntt, 20 
PANG leds LOdy amos VILLE) ve 
Montgomery, 17 Ala. A. 15, 81S 361; 
Birmingham v. Anglin, 16 Ala, A 
621, 80 S 625. 

Conn.—State v. Carpenter, 60 Conn. 
97, 22 A 497. 

: Ind.—Huntington v. Pease, 56 Ind. 
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It is not 


ment.®! 


**aforesaid.’’45 


Plaintiff’s 


or defense.°® 
The 


305. 

La.—New Orleans v. Rinaldi, 105 
La. 183, 29 S 484. 

Mich.—Horn v. Peo. 26 Mich. 221. 

Minn.—State Vv. Swanson, 106 
Minn. 288, 119 NW 45. 

Mo.—St. Louis v, Liessing, 190 Mo. 
464, 89 SW 611, 1 LRANS 918; Kan- 
sas City v. Smith, (A.) 218 SW 943; 
Kansas City v. Sells-Floto Shows Co., 
201 Mo. A. 528, 214 SW 269. 

N. J.—Peer v. Dixon, 82 N. J. L. 
866, 83 A 180; Blazier v. Keffer, 79 
Dead. La 225) 7 br Avr 439. 

Or.—Cunningham vy. Berry, 17 Or. 
622522 PY 115. 

Pa.—Philadelphia v. Campbell, 
Phila. 168. 

Tex.—Ex p. Jonischkies, 88 Tex. 
Crib 74, 2272S W952. 

Wash.—Seattle  v. 134 
Wash. 30;°235°) P. 6. 

a eer ee v. Milwaukee, 17 Wis. 
26. 

Ont.—Rex y. Butterworth, 13 Ont 
WN 2638. 

Que.—Brunet y. Montreal, 17 Que. 


Jordan, 


Super. 81; Riopelle vy. Desrosiers, 3 
Que. Pr. 19 
[a] Allegations held sufficient.— 


Dowling v. Troy, 1 Ala. A. 508, 56 
S 116; Terr. v. Hop Kee, 21 Hawaii 


206, AnnCas1915D 1082; Chicago v. 
Coorth, 196 Ill. A. 383 .Chicago v. 
Lesser, 196 Tilt AL 387; Chicago vy, 
Smith; '1295) Pl A. 349%) Chicagon v. 
Baranov, 189 Ill. A. 25; Peo. v. La 


Compania de Lanchas del Comercio, 
16 Porto Rico 479; Port Angeles v. 
Fisher, 130 Wash. 110, 226 P 489; 
Stutsman y. Cheyenne, 18 Wyo. 499, 
pi) MewR ype 

[b] Allegations held insufficient— 
Toledo v. Kiebler, 28 Oh. Cir. Ct. 782. 

[ec] Every element necessary to 
constitute the violation should be al- 


es Tyler v. Lawson, 30 N. J. L. 
120. 
57. ‘Chicago v. Cohen, 208 Ill. A. 
8. 


58. Ala.—Rosenberg v. Selma, 168 
Ala. 195, 52 S 742; Case v. Mobile, 30 
Ala. 538; Barnes v. Huntsville, 18 
Ala. A. 646, 94 S 188. 

Cal. i v. Pomona Re- 
corders’ Ct., 145 Cal. 638, 79 P 364. 

Colo.—Saner v. Peo., 17 Colo. A. 
SOMO ea iOr 

Conn.—State vy. Carpenter, 60 Conn. 
97, 22 A 497. 

Ga.—Norris v. Thomson, 15 Ga. A. 
511, 838 SE 866. 

Ind.—Whiting v. Doob, 152 Ind. 
157, 52 NE 759; Greenburgh v. Cor- 
win, 58 Ind. 518. 

Kan.—Johnson v. Winfield, 48 Kan. 
129, 29 P 559; Kingman v. Berry, 40 
Kan. 625, 20 P.527; Lincoln, Center 
vy. Linker, 7 Kan. A. 282, 53 P 787. 

La.—State v. Thompson, 111 La. 
315, 35 S 582; New Orleans v. Rinaldi, 
105 La. 1838, 29 S 184; State v. Baker, 
44a Ann, vo) £0 S 405 Stare: ve 
Dunbar, 43 La, Ann. 836, 90 S 492. 

Mass.—Com. v. Cutter, 156 Mass. 
52, 29 NE 1146; Com. v. Rice, 9 Metce. 
2ppecom-suve Cutler, hach. Cri 3st. 
Peebar Sapuian Vet COL Oa VLC: 
352. 


11] 
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complaint or information must of course show all 
the facets necessary to give the court or tribunal 
jurisdiction®® and state such facts as would render 
a judgment thereon a bar to a subsequent judg- 
Accused having the right to demand the 
nature and cause of the accusation,®* the complaint 
or information must state sufficient facts to notify 
him of the offense with which he is charged®* and 
is called upon to answer,°* as well as the ordinance 
which he is aceused of violating.®® 
tain all the averments of fact essential to constitute 
the violation charged,°® and must connect defendant 
with the violation thereof.>7 
dinance must be set forth with sufficient certainty*® 
to enable the court to see a valid cause of action 
Regardless of its form, if it notifies 
defendant of the particular ordinance which he is 


It should con- 


The breach of the or- 


Miss.—Telheard vy. Bay St. Louis, 
87 Miss. 580, 40 S 326. 

Mo.—St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 1 LRANS 918; St. 
Louis v. Babcock, 156 Mo. 154, 56 SW 
731; St. Louis v. Dorr, 136 Mo. 370, 
37 SW 1108; State v. Baker, 74 Mo. 
394; Memphis y. O’Connor, 53 Mo. 
468; St. Louis v. Smith, 10 Mo. 438; 
Billings v. Brown, 106 Mo. A. 240, 80 
St. Joseph v. Dye, 72 Mo. 
“ 214; Lamar v. Hewitt, 60 Mo. A. 

4, 


N. J.—Bray v. Damato, 70 N. J. L. 
583, 57. A 394; Osborne vy. Spring 
Lake, 64 N.. J. L. 362, 46 A 164; 


Schafer v. Atlantie City, 58 N. J. L. 
181, 32 A 138; Roberson v. Lambert- 
ville, 38 N. J. L. 69; Tyler v. Lawson, 
30 ANE SS. Aa. 120° 

N. C.—State v. Wilson, 106 N. c. 
718, 11 SH 254. 

Oh.— Jeffreys v. Defiance, 11 Oh. 
Dee. (Reprint) 144, 25 CincLBul 68. 

Or.—Wong Sing v. Independence, 
47 Or. 231, 88 P 387; Cunningham v. 


Berry, 17 ‘Or. 622, 22 Py iid: 
4 Pa.—Com., v. Cane, 2 Pars. Ea. Cas. 
65. 


R. I.—State v. Fiske, 18 R. I. 416,. 
28 A 348. 
S. C.—State v. Moultrieville, 24 S. 

Cy Uytss 
Vt.—State v. Bosworth, 4a Witero log 
52 A 423. 
Wash.—Seattle v. Jordan, 134 
Wash. 305 285 P 6. 
Wis.—State v. Nohl, 113 Wis. 15, 
88 NW 1004. 
Man.—In re Fisher, 50 Man. 475. 
Ont.—Reg. v. Roche, 32 Ont. 20, 4 
CanCrCas 64. 
are Ala.—Case v. Mobile, 30 Ala. 
Ind.—Long v. Brookston, 79 Ind. 


183; Greenburgh v. Corwin, 58 Ind. 
518; Huntington v. Pease, 56 Ind. 
305. ; 


Mo.—Columbia v. Johnson, 72 Mo. 
a 232; St. Joseph v. Dye, 72 Mo; A. 
14. 

N. J.—Tyler v. Lawson, 30 N. J. L. 


120. 

S. D.—Lead v. Klatt, 11S: D. 109, 
75 NW 896. 

fa] Allegations held sufficient.— 
Denninger v. Pomona Recorders’ Ct., 
145 Cal. 638, 79 P 364; Saner v. Peo., 
17 Colo. A. 307, 69 P 76; Greenburgh 
v. Corwin, 58 Igd. 518; Kingman v. 
Berry, 40 Kan. 625, 20 P 527; State 
v. Thompson, 111° Wa. 315,. 35S» 58255 
State v. Baker, 44 La. Ann. 79, 10 S 
405; State v. Dunbar, 43 La, Ann. 
836, 9) S 3492" (Com. -v. “Cutter; 3256 
Mass. 52, 29 NE 1146; Com. v. Rice, 
9 Metc. (Mass.) 253; Com. v. Cutler, 
Thach. Cr. (Mass.) 137; St. Joseph 
v. Dye, 72 Mo. A. 214; Keeler vy. Mill- 
edge, 24 .N. J. L. 142; State v. Nohl, 
113 Wis. 15, 88 NW 1004, 

[b] Allegations held insufficient.— 
Johnson v. Winfield, 48 Kan. 129, 29 
P 559; Com. vy. Bean, 14 Gray (Mass.) 
52; Telheard v. Bay .St. Louis, 87 
Miss. 580,40 (S) 226;.72St. Louis ‘vz 
Babcock, 156 Mo. 154, 56 SW 731; St. 
Louis -v.- Dorr, - 136 Mo.-370, 37-S Ww 
1108; Memphis v. O’Connor, 53 Mo. 
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complaint is sufficient.°° 


necessary in an indictment.*? 


ment.°? 


[§ 653] b. Following Language of Ordinance or 
Charging the offense in the same 
terms or in substantially the same terms as those 
used in the ordinance or regulation is generally 
But such charge is not always suffi- 


Regulation.®? 


sufficient.°4 


468; Lamar v. Hewitt, 60 Mo. A. 314; 
Osborne vy. Spring Lake, 64 N. J. L. 
362, 46 A 164; Schafer v. Atlantic 
City, 58 N. J. Ta 131,32: A 133; Cun-= 
ningham v. Berry, 17° Or. 622, 22° P 
115; State v. Soragan, 40 vi. 450; 
In re Fisher, 15 Man. 475. 

60. State v. Thompson, 111 La. 
315, 35 S 582; Thomas v. Yazoo City, 
95 Miss. 395, 48 S 82], 1041; St. 
Louis v. Amelin, 235 Mo. 669, 139 SW 
429; Plattsburg v. Smarr, (Mo. A.) 
216 SW 538; Poplar Bluff v. Meadows, 
187 Mo. A. 450, 173 SW 11; Koshko- 
nong v. Boak, 173 Mo. A. 310, 158 SW 
Mexico v. Harris, 115 Mo. A. 


{a] Although not drawn in regu- 
lar form an affidavit may be sufficient 
te sustain proceedings in the mayor’s 
eourt for the violation of an ordi- 
nance. Minden v. McCrary, 108 La. 
518, 32 S 468. 

[b] Reasonable notice to defend- 
ant is all that is required. State v. 
LRN Sakae 50 La.’ Ann. 549; a ed 
621. 


“[e] Allegations held sufficient.— 


(1) Arkansas City v. Roberts, 89 
Kan. 680, 132 P 152; State v. Broms, 
139 Minn. 402, 166 NW 771; Peo. v. 
Saurez, 23 Porto Rico 226; Stutsman 
v. Cheyenne, 18 Wyo. 491, 113 P 321. 
(2) Failure to abate nuisances. Can- 
ion Co. v. State, 126 Md. 352, 95 A 


61. Porter v. Atlanta, 18 Ga, A. 


33, 88 SE 744; Norris v. Thomson, 15 j 


Ga. A. 511, 83 SE 866. 

62. Norris v. Thomson, supra; 
Venable v. Atlanta, 7 Ga. A. 190, 66 
SE 489. 

63. Sufficiency of statutory lan- 
guage in indictment generally see 
Indictments and informations §§ 
253-271. 

64. Ala.—Rosenberg v. Selma, 168 
Ala, 195, 52 S 742. 

Ark.—Robinson  v. 
Ark. 423, 176 SW 675. 

Conn.—State v. Woolley, .88 Conn. 
715, 92 A 662; State vy. Carpenter, 60 
Conn. 97, 22 A: 497. 


Malvern, 118 


Ill.—Chiecago v. Shreffler, 175 M11. 
A. 547, 
Ind.—Smith v. New Albany, 175 


Ind. 279, 98 NE 73 [foll Alles v. New 
Albany, 175 Ind. 709, 93 NE 1080]. 

Kan.—Wellsville v. Seyler, 80 Kan. 
7938,/102°P 52. 

Mo.—Gallatin v. Tarwater, 143 Mo. 
40, 44 SW 750; St. Louis v. Weitzel, 
130 Mo. 600, 31 SW 1045; St. Louis 
v. Knox, 74 Mo. 79 [aff 6 Mo. A. 247]; 
Koshkonong vy. Boak, 173 Mo. A. 310, 
158 SW 874; Kansas City v. Zahner, 
73 Mo, A. 396; Columbia y. Johnson, 
72 Mo. A. 232; De Soto v. Brown, 44 
Mo. A. 148. 

Or.—Woods_ y. 19°sOr, 
108, 23 -P..880. 

cet Com. v. Bean, 14 Gray (Mass.) 


Prineville, 


tal Discussion of rule.—‘‘A far 
more important exception is, that the 
complaint does not charge any of- 
fence, that is, any violation of law, 
with sufficient certainty. The of- 
fence, it is true, is charged nearly 
in the words of the by-law. But 
it is not always sufficient to charge 
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charged with violating, and states facts sufficient to 
bar another prosecution for the same offense, the 
It is not necessary that 
the accusation of violation of a municipal ordinance 
state the offense with such strictness as would be 
If the offense is a 
petty one, it is not necessary for the accusation to 
state the offense with such strictness as to form 
and substance as will be necessary in an indict- 


 eient.® 


Bit Ni eee Re ee 
“188 652-65: 


A charge following the language of the 
ordinance or regulation must contain all that is 
essential to constitute the offense and apprise ac- 
cused of the nature of the offense charged.*® 
Merely stating that defendant’s act was contrary to 
the ordinance is insufficient.®7 

[§ 654] c. Time, Place, Intent, Etc. 
lars in which defendant has violated the ordinance, 
which should be stated,*® inelude proper allega- 


tions as to time® and place’? of commission, and the 


the offence in the words:of the stat- 
ute. We are first to ascertain, by 
a careful examination of the statute, 


what act the legislature had in view,. 


and intended to make penal, and then 
see if that act, thus ascertained, is 
charged in the complaint or indict- 
ment. If there is nothing in the 
context or in other parts of the 
Statute, or in statutes in pari ma- 
teria, to control or modify the sense 


and meaning of the terms in which 


the offence is defined, then it may 
be presumed that the terms in the 
complaint are used in the same sense 
with those in the statute, and what- 
ever that prohibits the complaint 
charges. Inwisuch"; case, | the ~ot— 
fence may be described and charged 
in the words of the statute. Other- 
wise, it may be necessary to frame 
the complaint in such terms as to 
designate ‘the offence intended with 
precision.” Com. v. Bean, supra. 

66. Com. v. Bean, supra; State v. 
Goulding, 44 N. H. 284. 

67. Memphis v. O’Connor, 53 Mo. 
468; Marshall y. Standard, 24 Mo. 
A. 192. 

Necessity and sufficiency of con- 
clusion see supra § 649. 
68. See supra § 652. 
69. Ga.—wNorris v. 


Thomson, 15 
Giana odo, 
M 


83 SE 866. 
. Louis v. Liessing, 190 
Mo, 464, 89° SW 611, 1 LRANS 918. 
N. J._-Peer Vv. Dixon, S20 INS PO eas 
366, 83 A 180; State v. Cadwalader, 
SO VINe West. A28o 
Wash.—Spokane_ y. 
Wash. 547, 33 P 960. 
Man,.—In re Fisher, 15 Man. 475. 
70. Ga.—Garrett v. Atlanta, 152 
Ga. 675, 110 SE 886 [answer to cert 
questions conformed to 28 Ga. A. 436, 
111 SE 703]; Norris v. Thomson, 15 
GacvAS sl 83)" Si 3866. 
‘Ml.—Chicago v. Ledwell, 


Robison, 6 


207 Ill. 


Minn.—State v. Claire, 121 Minn. 


521, 140 NW 747. 

Mo. —St. Louis v. Liessing, 190 Mo. 
464, 89 SW’ 611, 1 LRANS 918; St. 
Louis v. Babcock, 156 Mo. 148, 56 


SW 732 

N. J.—Peer Vi. Dixon; W82 "Nie dey wo: 
366, 83 A 180; Anderson vy. Cam- 
den; 52)0NE Je (Eo 289) 19a L538 oF 

Or.—Barton v, La Grande, 17 Or. 
bat, 22 ba 

Pa. —Philadelphia v. Hughes, 4 
Phila. 148. 


{a] Allegations held sufficient.— 


Peo. v.uThrine? 2i8 Mich. 637-88 
NW 405. 

Public place see infra text and 
note 81. 


Territorial limits see 
and note 80. 
ent See infra text and notes 76-— 

72. State v. Carpenter, 60 Conn. 
97,. 22 A 497, 

73. Kan.—Johnson y. Winfield, 48 
Kan) 229) 029 iP "509s 

Mass.—-Com. v. Bean, 14 Gray 52. 

Mo.—St. Louis v. Babcock, 156 Mo. 
154, 56 SW 781. 

N. J.—Osborne vy. Spring Lake, 64 
N. J. L. 362, 46 A 164; Schafer v. 
Atlantic City, 58 N. J. L. 181, 32 A 


infra text 


motive and intent’! or knowledge’? with which the 
act was committed by defendant, as well as other 
special circumstances, when these constitute essen-. 
tial ingredients of the offense charged;’* but the 


30 N. J. L. 


Oh.—Jefferies v. Defiance, 11 Oh. 
Dec. (Reprint) 144, 25 CincLBul 68. 

Or.—Cunningham v. Berry, 17 Or. 
622, 22 P 115. 

S. C.—State v. Moultrieville, 24 
Sov Cy 1.85 

Vt.—State v. Soragan, 40 Vt. 450. 

Man.—In re Fisher, 15 Man. 475. 

[a] Illustration.—An indictment 
under an ordinance providing that 
it shall not be lawful to cut down 
and “make use of the cedars, or 
other trees,” ete., should allege, not 
only that defendant cut down such 
trees, but that he made use of them, 
as the offense under the ordinance 
does not consist merely in cutting 
down, but in cutting down and mak- 
ing use of, the. trees. State v. 
Moultrieville,: 24,S..C,, L. .168. 

[b] Annoyance and request to de- 
sist.—(1) In an action to recover a 
fine for the violation of an ordi- 
nance making it unlawful for any 
person to burn tar in propelling ma- 
chinery, or for any other purpose, 
to the annoyance and discomfort of 
anyone residing in his vicinity, and 
subjecting him to such fine if he 
does so burn tar and does not im- 
mediately desist upon the request of 
any citizen annoyed thereby, or’ if 
he is guilty of any subsequent vio- 
lation of the ordinance, the state 
of demand should aver a burning 
after a request to desist, and should 
give the names of the persons an- 
noyed. Tyler v. Lawson, 30 N. J. L. 
120. (2) Under Rev. St. § 2108, pro- 
viding that the city council may 
provide for the punishment of per- 
sons disturbing the good order and 
quiet of the corporation by intoxi- 
cation, to the annoyance of the 
citizens, an averment in the affidavit 
of prosecution for violation of an 
ordinance passed under such stat- 
ute, that such intoxication resulted 
in the disturbance of the good order 
and quiet of the corporation, is nec- 
essary to authorize a conviction, 
since the statute only authorized 
ordinances prohibiting breach of the 
peace by intoxicated persons, and 
not against mere intoxication. Jef- 
feries v. Defiance, 11 Oh. Dec. (Re- 
print) 144, 25 CincLBul 68. 

{c] Failure to procure license.— 
A complaint which charges defend- 
ant with having sold whiskey in the 
city, in quantities prohibited by or- 
dinance, but which fails to charge 
that defendant sold the whiskey 
without having first obtained a li- 
cense as required by the ordinance, 
does not state: facts sufficient to 
constitute an offense, Cunningham 
v. Berry, 17 Or; 622) 22 "RP 115.) yee 
also Licenses § 159 

[ad] Grazing on ‘public way.—Un- 
der an ordinance which prohibits per- 
mitting any cattle to go at large 
or “stop to feed” on any. highway, 
a complaint which avers that de- 
fendant suffered two cows. ‘to stop 


133; Tyler v. Lawson, 
120. 


and feed” on certain highways is bad ° 


even after verdict, the object of the 
ordinanee. being to prevent grazing. 
Com. v. Bean, 14 Gray (Mass.) 52: 


—— oe esi eee 
.. For later cases, developments and:changes in the law see cumulative Annotations, same'title, page and note number, 


Ee 


The particu- 


§§ 654-656] 


rule against technicalities’* should always be ob- 
served when such observance is practicable.’ 
Motive, malice, or intent,’® as well as carelessness 
or wantonness,"? need not be alleged unless they con- 
stitute an essential ingredient of the offense,’® al- 
though it would seem that if intent is an element of 


the offense it should be alleged.7° 
Territorial limits. 


limits of the municipality.®° 
Public place. 


negatived in the complaint, where 


[e] Inspection of building and no- 
tice.—Where an ordinance prescribed 
that the building inspector should 
inspect buildings, and that, if he 
deemed any building unsafe, he 
should notify the owner, who should 
be liable to prosecution for failure 
to remedy the defects, a complaint 
against an owner for violating the 
ordinance should have alleged a per- 
sonal inspection of the building by 
the inspector, and notice by him to 
the owner. Schaftere v. Atlantic 
City; S8NS Ts VG 134, 32) A133. 

[f] Ownership or control.—(1) 
Under an ordinance imposing on 
“owners or drivers’ of vehicles a 
penalty for not keeping a number 
conspicuously fixed on the vehicle, 
a complaint that defendant was en- 
gaged in carrying passengers for 
hire, not alleging that he was either 
Owner or driver, was insufficient. 
Osborne y. Spring Lake, 64 N. J. L. 
362, 46 A 164. (2) The complaint 
was held to be insufficient in al- 
leging an unlawful trespass, for 
failure to state the locus in quo and 
the names of the owners of the 
property trespassed upon, St. Louis 
v. Babcock, 156 Mo. 154, 56 SW 731. 
(3) Under Acts (1817) ec 71, preserib- 
ing the thickness of the walls of 
buildings to be erected in the city 
of Boston, an information charging, 
in the words of the statute, the erec- 
tion of a building complained of, 
by .a certain person, is sufficiently 
certain without stating that he was 


the owner. Com. v. Cutler, Thach. 
Cr. (Mass.) 137. - 
{g] Resisting officer—A  com- 


plaint for resisting a night watch- 
man in making an arrest was fatally 
defective in not alleging that the 
watchman was authorized by law to 
make such arrest. Lamar v. Hewitt, 
60 Mo. A. 314. 

[h] Service of order.—An aver- 
ment in a criminal complaint, which 
merely states that the respondent 
“did disobey a lawful order of the 
health officer ... after the same had 
been duly served upon him,” ete., 
and then proceeds to give the sub- 
stance of .the order, but does not 
state in what the act or neglect of 
the respondent consists, is insuf- 
ficient. State v..Soragan, 40 Vt. 450. 

{i] TYender.—A complaint in the 
police court, charging defendant with 
a violation of an ordinance, by will- 
fully refusing, as the agent of a 
water company, to supply complain- 
ant with water, a tender being made 
in actual money for that purpose, is 
bad, and should be quashed if it 
does not state that the water com- 
pany was under legal obligation by 
ordinance to supply such water, and 
does not, in express words or by fair 
implication, allege that the tender 
was sufficient. Johnson y. Winfield, 
48 Kan. 129, 29 P 559. 


[i] Allegations held sufficient.— 
Rex v. Elderman, 45 N. S. 389, 9 Hast 
LR 459. 

. 74 See supra § 645. 


See cases infra this note. 


75. 


The complaint must show that 
the offense was committed within the territorial 


If the publie character of the place 
is an element of the offense the complaint should 
show that the place was of such character.®? 

[§ 655] d. Negativing Exceptions. 
proper case negativing allegations is necessary,** 
provisions or exceptions of an ordinance need not be 
defendant is not 
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do 80. ee 
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| prejudiced in his substantial rights by failure to 
If the ordinance forbids the doing of a 
particular act without the existence of either one 
of two conditions, the complaint must negative the 
existence of both of those conditions.** 
tion need not be negatived where it may be shown 


An excep- 


under the general issue as a matter of defense.*® 


unnecessary to 
the offense, the 


While in a 


[a] Charging that one assisted in 
the violation of an ordinance does 
not prevent conviction of committing 
the offense unaided. Topeka v. 
Kersch, 70 Kan. 840, 79 P 681, 80 P 
29 (for the reason that there are 
no accessaries in misdemeanors). 

[b] Occupying stand in market.— 
A complaint for violation of an ordi- 
nanee regulating Faneuil Hall mar- 


ket is sufficient if it alleges that 
defendant, without ‘satisfying the 
clerk, ete., occupied a stand within 


the limits of the market with a box 
for the purpose of vending articles 
there, without alleging that the box 
was of such a Size as to be capable 
of being used as a. stand. Com, v. 
Rice. 9 Metec. (Mass.) 253. 

[ec] Residence.—Where an _ ordi- 
nance denounced a penalty against 
every person who should own or have 
in his possession in the city an un- 
licensed dog, it was not necessary 
to allege in a complaint in an action 
for violation of the ordinance that 
defendant was a resident of the city, 
although another section of the same 


ordinance, which authorized licens- 
ing of dogs, confined that right to 
residents. State v. Nohl, 113 Wis: 


15, 88 NW 1004. 

{d] Right to use of way.—In a 
prosecution under an ordinance pro- 
viding that no owner or occupant 
of land abutting on a private way 
shall suffer any filth to remain on 
that part of the way adjoining his 
land, it was not necessary to set 
out in the complaint the nature of 
defendant’s right to the use of the 
way. Com. v. Cutter, 156 Mass. 52, 
29 NE 1146. 

[e] Yo the damage of complain- 
ant.—Where a complaint, in an action 
to recover a penalty for a_ Vviola- 
tion of the ordinance of a city ex- 
isting under the general charter 
provided for by Rev. St. (1898) § 925, 
charged that the offense was to the 
damage of the affiant, who was not 
a city officer, the mistake was imma- 
terial, since the form of complaint 
prescribed by § 925-69 contains no 
allegation as to who is damaged by 
the offense, and the specification as 
to who was damaged was mere sur- 


plusage. State v. Nohl, 113 Wis. 15, 
88 NW 1004. 
[f] “Unlawfully” may be equiva- 


lent to wilfully.’”’ Savannah v. 
Dickey, 33 Mo. A. 522. 

fg] “Wilfully” and “unlawfully” 
may be equivalent to “knowingly.” 
Wong vi Astoria; 23! Or.538; 11’ P 
295. 

76. State v. Merrill, 37 Me. 329; 


Peo, v. Garabed, 20 Mise, 127, 45 NYS 
827 [rev without opinion 25 App.: Div. 
624 mem, 49 NYS 1141 mem]. 

77. State v. Merrill, 37 Me. 329. 

78. See supra § 604. 

79. Kansas City v. Young, 85 Mo. 


A. 381; 

80. Vineland v. Kotok, (N. J. 
Sups) .72 A 959. 

81. State v. Claire, 121 Minn, 521, 
140 NW 747; Peer v. Dixon, 82 N. J. 
L. 366;.83 A 180. 


If the exception named in the ordinanée is not a 
part of the clause which creates the offense, it is 


negative it in the complaint.*® 


Where the proviso is not a part of the definition of 


complaint need not negative it.** 


[§ 656] 5. Reference to Ordinance Violated.®* As 
a general rule it is not usually necessary to plead 
the ordinance in hee verba or in terms.®® However, 
the complaint should properly refer to and identify 


82. Whiting v. Doob, 152 Ind. 157, 
52: NE 759; Tarkio v. Loyd, 109 Mo. 
A, 171, 82 SW .1127; Roberson... v. 
Lambertville, 38 N. J. L. 69. 
Rule applied.—(1) A = com- 
for violating an ordinance 
against riding a bicycle on side- 
walks, which is valid only so far 
as concerns sidewalks other than 
“brick, . stone, plank, or gravel,” 
should show that the sidewalk rid- 
den on was not composed of one 
of those materials. Whiting v. Doob, 
152 Ind. 157, 52 NE 759. (2) A com- 
plaint for soliciting orders for mer- 
chandise, without a license, was bad ~ 
for not negativing the exception as 
to certain persons who might sell 
and solicit certain articles without a 
license. Tarkio v. Loyd, 109 Mo. A. 
171, 82 SW 1127. 

83. Ind.—Martinsville v. Frieze, 33 
ne 507. 

ass.—Com. v. Badger, 243 Mass. 
137, “137 NE 261. 

Mo. —Koshkonong v. Boak, 173 Mo. 
A. 310, 158 SW °° 874; Billings’ vy. 
Brown, 106 Mo. A. 240, 80 SW 322. 

Oh.—Neifeld v. State, 23 Oh. Cir, 
Ct. 2465 Polk -v.7 Cincinnati; 3a.Ou, 
Cir Ce, 497762 (Oh. Cir] Declnzes: 

Ont.—Rex v. Allan, 21 CanLTOce 
Notes 585. 

84. .In re Wilcox, 14 Cal. A, 164, 
LP Ss Tay 


85. Cleveland Tp; v. Ledoux, 22 
Que. Super. 85. 2 é 
86. Kansas. City v. Jordan, 99 


Kan. 814, 1638 P 188, AnnCasi918B 
273; Kansas City v. Garnier, 57 Kan. 
412, 46 P 707. 

87. Kansas City v. Garnier, supra. 

88. Judicial notice of municipal 
ordinances see Criminal Law § 977; 
Evidence §§ 1960-1962. 

89. Ala.— Rosenberg v. Selma, 168 
Aillas “195, “527 Sy 742 Goldthwaite v. 
Montgomery, 50 Ala. 486; Wiggs v. 
State, 5 Ala. A.*189,-59-S 516; Turner 
Vv. Lineville, 2 Ala, A, 454, 56S 603. 

Cal.—Ex p. Davis, 115 Cal. 445, 
47_P) 258. 

Ind.—Elkhart y. Calvert, 126 Ind. 
6, 25 NE 807; Frankfort v. Aughe, 114 
Ind. 77, 15 NE 802: 

Kan.—West vy. Columbus, 20 Kan. 
633; Emporia v. Volmer, 12 Kan. 622. 


Mass.—Com. y. Derby, 162 Mass. 
183, 38 NE 440. 

Mich.—Vicksburg v. Briggs, 85 
Mich. 502, 48 NW. 625. 

Minn.—Faribault v. Wilson, 34 
Minn. 254, 25 NW 449. 

Mont.—Miles an v.. Kern, 12 


Mont. 119, 29 P 720, 

N. J.—Kip v. Paterson, 26 N. J. ln 
298. 

N. Y.—New York v. Hisler, 15 Daly 


896, 2 NYCivProc 125. 

N. C.—State v. Cainan, 94 N. C. 
880: “State vy. 4 Marritt, “82 «IN. vc, 
ie 


Or.—Nichols vy. Salem, 49 Or, 298, 
89 P 804; Woods v. Prineville, 19 Or. 
108, 23 P 880. 

Tenn.—Aizenshtatt v. Jackson, 1 
Tenn. Civ. A. 805. 

Tex.—Austin v. Walton, 68 
507, 5-SW 70. 


Tex, 
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the ordinance alleged to have been violated, as 
by referring to it by number,®! number and date of 
passage and adoption,°®? number and the number and 
subject of the section thereof,®* number and title 
or name,* title or name,® title or name and date of 
passage and adoption,°®® title or name and section,” 
or title or name, date and section.%® 
in some eases it has been held that the ordinance 
must be pleaded; that it must be set out,’ or at 
least the section or part thereof alleged to have been 
And it has been held that reference to 
the ordinance by chapter and section® or by number 
A complaint which 
alleges that accused violated a specified section of 
an ordinance, approved on a date stated, has been 
held insufficient without setting forth the fact that 
another section had been amended. before the alleged 


violated.” 


and section* is insufficient. 


violation.® 
Under statutes. 


Va.—Collins v. Radford, 134 Va. 
528," 123) "SH. 735. 

v. Robison, 6 
Soiese) 960! 


Wash.—Spokane 
Wash. 547, 

Wis.—Oshkosh vy. Schwartz, 55 Wis. 
483, 13 NW 552; Fink v. Milwaukee, 
17 Wis. 26. 

N. S.—Rex v. Elderman, 45 N. S. 
389, 9 HastLR 459. 

But see Com. v. Hatfield, 30 Pa. 
Dist. 578 (“the information is fatally 
defective in not setting forth the 
words of the Borough Code, for a 
violation of which the. prosecution 
is brought’’). 

90. Ala.—Rosenberg v. Selma, 168 
Ala. 195, 52 S 742; Case v. Mobile, 
30 Ala. 538; Lineville v. Gauntt, 20 
Ata. A.* 1355) LOL 7S) 154;3.-Adlen! \'v. 
Thomaston, 17 Ala. A. 16, 81 S 352; 
Miles v. Montgomery, 17 Ala. A. 15, 
81 S 351; West v. Montgomery, 17 
Ala. A. 6, 81 S 182; Glenn v. Pratt- 
ville, 14 Ala. A. 621, 71 S 75; Wiggs 
Witte ba AlaveA, el 89:0 bo) (Ss 5l6. 


Colo.—Greeley v. Hamman, 12 
Colo::. 94,' 20 P=1. 
Ga.—McDonald vy. Lane, 80 Ga. 


497, 5 SE 628. 
ee Serer ieee v. Franklin, 34 Ind. 

Iowa..—Bayard v. Baker, 76 Iowa 
220, 40 NW 818; Goodrich vy. Brown, 
30 Iowa 291. 

La.—State v. Thompson, 111 La. 
315, 35 S 582; New Orleans. v. La- 
batt, 33 La. Ann. 107. 

Mass.—Com. v. Odenweller, 156 
Mass. 234, 30 NE 1022. 

e Minn.—Winona v. Burke, .23 Minn. 

54. 

Mo.—St. Louis v. Meyer, 235 Mo. 
699, 1389 SW 438; St. Louis v. John- 


son, 235 Mo. 478, 1389 SW 188; St. 
Louis v. Ringold, 235 Mo. 472, 139 
SW 186; Marshall v. Standard, 24 
Mo. A. 192. 


N. J.—Bridgeton v. Pierce, 74 N. J. 
L. 220, 64 A 693; White v. Neptune 
City, 9 D6. Noa Jil 222), O28 ae 30.83 
Keeler v. Milledge, 24 N. J. L. 142. 

N. C.—State v. Lunsford, 150 N. C. 
862, 64 SE 765. 

Or.—Cunningham v. Berry, 17 Or. 
622, 22. P 115, 

Pa.—Com. v. Hatfield, 30 Pa. Dist. 
578; Plymouth. Borough v. Urbanick, 
To EADS tay Ieee 

S. C.—Charleston v. Ashley Phos- 
phate Co., 34 S. C. 541, 13 SE 845. 
ope D.—Deadwood v. Coe, 34 S. D. 


149 NW 359. 
Walton, 68 Tex. 


Tex.—Austin y. 
507, 5 SW 70. 
Neo lepeas v. Soragan, 40 Vt. 450.° 
a] 
—Where an ordinance contained a 
clause imposing a penalty for re- 
tailing without a license, and an- 
other ordinance reénacted this clause 
but reduced the penalty and con- 
tained no provision for granting li- 
cense, it was held, in an action to 
recover the penalty, to be sufficient 


By force of: statute the by-law 


Under a reénacted ordinance. ! 


MUNICIPAL CORPORATIONS 


Nevertheless © 


7 


or ordinance need not be recited in the complaint.® 

Due enactment,’ 
not necessary to allege the authority of the munici- 
pal corporation to pass the ordinance or by-law,’ 
nor the reasons for the alleged enactment thereof,® 
nor the exigencies out of which it grew, it also 
has been held that it is necessary to allege that it 
has been duly passed and adopted by the munici- 
pal corporation.4 

[§ 657] 6. Joinder of Offenses or Breaches;'* 
Duplicity. Each violation of an ordinance consti- 
tutes a separate cause of action.1* It may be within 
the power of the municipal corporation to enact 
by ordinance that distinct offenses may be charged 
in the same information.14 
the violation of the same ordinance or regulation 
may be recovered in the same action.?® 


While it has been held that it is 


Several penalties for 


Cumulative 


penalties for the violation of the same ordinance 


to charge the offense as a violation 
of the latter ordinance only. Charles- 
ton) v. Chur,\ 18--S:,Cx4., 164: 

[b] Where the offense is created 
by several sections of an ordinance, 
reference should be made to each of 
such sections by the number and 
date of their adoption. Whitson v. 
Franklin, 34 In‘d. 392. 

{c] Allegations held sufficient.— 
Jackson y. Bessemer, 19 Ala. A. 578, 
99 S 319; Bell v. Jonesboro, 3 Ala. 
AS? 652; 57 S 13835 Hast: “Prairie y. 
Greer, -(Mo. A.) 186 SW 952; Mayhew 
v. Eugene, 56 Or. 102, 104 P 727, Ann 
Cas1912C 338. 

91. Frankfort v. Aughe, 114 Ind. 
77, 15 NE 802, 

92. Whitson v.' Franklin, 34 Ind. 
392; Bayard v. Baker, 76 lowa 220, 
40 NW. 818. 

93. Faribault v, Wilson, 34 Minn. 
254, 25 NW 449. See New Orleans 
v.. Rinaldi. 105); Ta, 1835. 29) (S48 
(the initiatory affidavit may be suf- 
ficient if it sets forth the ordinance 
and the particular section thereof 
claimed to have been violated). 

[a] Where the section referred to 
defines several distinct offenses the 
rule does not apply. Fink y. Milwau- 
kee, 17 Wis. 26 (an act providing 
that a complaint in the police court 
of Milwaukee for the breach of a city 
ordinance need only state the number 
and section of the ordinance violated 
does not apply to such a case). 

94. Vicksburg v. Briggs, 85 Mich. 
502, 48 NW 625. 

95. Columbia v. Johnson, 72 Mo. 
A. 232 J 


‘[a] Reference to an ordinance “as 
revision of the ordinances of the city 
of Kansas City, Missouri,” is bad as 


it refers to the whole book of 
ordinances, and not to the special 
ordinance or ordinances’ violated. 


area City v. Whitman, 70 Mo, A. 


96. Vicksburg vy. Briggs, 85 Mich. 
502, 48 NW 625. 

97.\ Philipsburg v. Weinstein, 21 
Mont. 146, 53 P 272 (under Pen. Code 


§ 2680]. 
vita Keeler v. Milledge, 24 N. J. L. 
A 99. Fink vy. Milwaukee, 17 Wis. 


6. 

[a] Copy of ordinance.—In an ac- 
tion to, recover a penalty for the 
violation of a by-law or ordinance, a 
copy of the by-law or ordinance 
should be made a part of the com- 


plaint and filed therewith. Green vy. 
Indianapolis, 22 Ind. 192. 
1.. Harker v. New York, 17 Wend. 


(N. Y.) 199; Stuyvesant v. New 
York, 7 Cow. (N. Y.) 588, 608; State 
v. Edens, 85 N. C. 522; Henderson- 
ville v. McMinn, 82 N. C, 582; Greens- 
boro v. Shields, 78 N. C. 417; State 
v. Bosworth, 74 Vt. 815, 52 A 423; 
Se v. Cruickshank, 71 Vt. 94, 42 A 


may be recovered in one action.'® 


Infractions of 


2. Case v. Mobile, 30 Ala. 538; 
Ganaway v. Mobile, 21 Ala. 577; Wag- 
ner v. Garrett, 118 Ind, 114, 20 NE 
706; Nodine v. Union, 13 Or. 587, 11 
P 298. See Peo. v. Justices Ct. Spec. 
Sess., 12 Hun (N. Y.) 65 (where the 
violation was of a regulation of: the 
board of health). 

3. State v. Cruickshank, 71 Vt. 94, 
42 A 983. e 

4. Telheard v. Bay St. Louis, 87 
Miss. 580, 40 S 326.. 

5. Braisted v. Peo., 38 Colo. 54, 88 
P 151; Braisted v. Peo., 38 Colo. 49, 
88) P.. 150. 


ie O’Malia v. Wentworth, 65 Me. 
7. Validity of enactment of ordi- 


nances or by-laws generally see infra 
§ 853 et seq. 

8. East Prairie v..Greer, (Mo. A.) 
186 SW 952. 

9. Cronin v. Peo., 82 N. Y. 318, 37 
AmR 564. 

10. Cronin v. Peo., supra. 

11. Rosenberg v. Selma, 168 Ala. 
195, 52 S 742; Bouyer v. Bessemer, 
17 Ala. A. 665, 88 S 192; Miles v. 


Montgomery, 17 Ala. A. 15, 81 S 351; - 


Benjamin v. Montgomery, 16 Ala. A. 
389, 78 S 167; Stuyvesant v. New 
York, 7 Cow. (N. Y.) 588, 608; Coates 
v. New York, 7 Cow. (N. Y.) 585s 
State v. Bosworth, 74 Vt. 315, 52 A 


423. But see Bayard v. Baker, 76 
Iowa 220,-40 NW 818 (an informa- 
tion for breach of an _ ordinance, 


which fails to state in express words 
that the city had passed it, was ney- 
ertheless sufficient Where any person 
of ordinary understanding upon read- 
ing the information would have no 
doubt as to thate*point). 

[a] Charging that an act was done 
contrary to an ordinance does not 
constitute a sufficient allegation that 
such ordinance had in fact been 
passed. State vy. Bosworth, 74 Vt. 
815, 52 A 423. 

[b] Allegations held sufficient.— 
San Luis Obispo County v. Green- 
berg, 120 Cal. 300, 52 P 797. 


12. Joinder of offenses for: 
Penalties generally see Fines, For- 

feitures, and Penalties § 120. 
eer trial see Criminal Law 


Joinder of parties see supra § 635. 


13.- Ramsey v. Hayes, 199 Ill. A. 
io Whitehall vy. Meaux, 8 Ill. A. 
14. Jackson v. Boyd, 53 Iowa 536, 


5 NW 734. 

15. Hensoldt v, Petersburg, 63 Tl. 
111; Hampton vy, Chicago, ete. R. Co., 
118 Ill. A. 621; Brooklyn v. Cleves, 
Lalor aGNyaY.) (28d: 

16. Hampton v. Chicago, ete, R. 
Cow it 8! Ay, 62's 
_ [a] Warrant.—The daily penalty, 
it has been held, for keeping a faro 
table, contrary to an ordinance, can 
only be recovered by issuing war- 
rants for the offense daily. Dixon y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


d 


‘complaint is sufficient. 


§§ 657-660] 


two separate and distinet ordinances should not be 
joined in one action.!7 When separate and distinet 
offenses are charged in different counts, the prose- 
cution may be ealled upon to elect upon which 
count it will proceed.t* It has been held that two 
causes of action, the one to recover the amount of 
the license fee fixed by an ordinance, and the other 
to recover the penalty prescribed by the same ordi- 
nance for failure to take out the license, may be 
joined in one suit,’® and that separate suits will 
not lie.?° 

In same count. Two or more distinet offenses 
cannot be charged in the same count.?! Separate 
and distinet offenses mentioned disjunctively in the 
ordinance or regulation, all of which are of the 
same class and punishable by the same penalty, 
may be charged conjunctively in one count,?? and 
such count will be sustained by proof of one of the 
offenses charged.** It has been held that, where a 
section of an ordinance makes several provisions 
and declares a violation of any one of them an 
offense, and prescribes the same penalty for all of 
them, an information in a single count alleging 
breaches of all the provisions could not be quashed 
as to the whole case, even if some of the provisions 
in the section are invalid, if some of them are actu- 
ally valid.?* 

Duplicity. An offense under different conditions 
or environments: may be charged conjunctively.?5 
Charging two or more offenses in the alternative is 
duplicitous ;?® but several modes of committing the 
same offense may, however, be charged.27 Where 
an information, under a municipal ordinance, 
Washington, 7 F. Cas. No. 

114 


Granch CG.” GC: . ; 
17. Kensington v. Glenat, 1 Phila. 
€Pa>) 393: : 
18. Tiedke v. Saginaw, 43 Mich. 
64, 4 NW 627. ‘ 
19. ~Lansdowne v. Springfield Wa- 


3.935, 4 [b] 


tera Oo. st 'Dels Co; (CPa.)., 509: separate act of selling an offense. 
20. Lansdowne v. Springfield Wa-| State v. King, 37 Iowa 462. 
ter Co., supra. 28. Eldora v. Burlingame, 62 Iowa 


21. Ramsey v. Hayes, 199 Ill. A.| 32, 17 NW 148. 
161; Tiedke v. Saginaw, 43 Mich. 64, 29. 
4 NW 627. 

[a] Each violation of an ordi- 31. 
nance should be separately stated.| St. 599 
Ramsey v. Hayes, 199 Ill. A. 161. 32. 

22. Gallatin v. Tarwater, 143 Mo. 
40, 44 SW 750. 

23. Gallatin v. Tarwater, supra. 3s. 

{a] Discussion of — “The | seq. 
The gist of 34. 
the action is being drunk in a pub- 
lic place. The defendant is charged] Criminal 
with being drunk on the streets and 35. 
sidewalks ex vi termini public places] 600, 31 
in the city. It is the character of 
the place, not the particular locality, 


that constitutes the essence of the] tion. : 

offense, and from the nature of the 36. See infra § 662. 
offense as hereinbefore stated it was 37. See infra § 666. 
unnecessary to state that any par- 38. See infra § 661. 


MUNICIPAL CORPORATIONS 


Sales to “persons unknown.”’— 
An information charging the defend- 
ant “did unlawfully sell beer to per- 
sons unknown” was held in effect to 
charge one sale to several persons [Lb] 
jointly, and hence not bad for duplic- 
ity under an ordinance making. each 


Eldora vy. Burlingame, supra. 
30. Eldora v. Burlingame, supra. 
Larney v, Cleveland, 


O’Brien ‘Vv. 
Dec. (Reprint) 189, 1 ClevLRep 100. 
See Criminal Law ’s 640 note 43 [ec]. 
See Criminal Law § 2020 et 


Cleveland, 


Defects in and objections to 
complaint for summary trial see 42. 
Law § 647. 


Springfield Water 


[438 6.5] 465 


charges an offense under the ordinance, and also 
one punishable only under statute, the charge of 
the statutory offense might be omitted as surplus- 
age,*® thus avoiding the objection that the informa- 
tion was bad for duplicity.2® Also, where such in- 
formation charges in the same count an offense 
against a municipal ordinance and an offense which 
is only punishable by statute, the allegation of the 
statutory charge may be disregarded as mere sur- 
plusage.®° 

[§ 658] 7. Second or Subsequent Offense. Where 
a greater punishment may be inflicted on conviction 
for a subsequent violation of an ordinance than for 
the first, the fact that the offense charged is a 
subsequent offense must be alleged in the informa- 
tion in order to justify the imposition of the in- 
creased punishment.*+ 

[§ 659] 8. Defendant’s Right To Copy. Defend- 
ant has no constitutional privilege to demand a 
copy of the information or affidavit before plead- 
ing,*? as in prosecutions by the state.3% 

[§ 660] 9. Defects and Objections*+—a. In Gen- 
eral. Hor material defects and insufficiency the 
complaint or information may be objected to.2° Ob- 
jections to the information, complaint, or other 
documents of prosecution may be made by de- 
murrer,*® by plea in abatement,** or by motion to 
quash or dismiss,** motion to strike out,3® or even 
motion in arrest of judgment.*®? However, defects 
or irregularities in an affidavit or information or 
complaint which do not prejudice the substantial. 
rights of defendant on the merits are not fatal;*4 
hence mere surplusage will be disregarded.42 So 


instead of the city or town,‘is not a 
material defect, especially where the 
objection was not raised until after 
appeal. State v. King, 37 Iowa 462. 
Variance between affidavit 
and complaint.—Where a statute does 
not require the complaint to be sup- 
ported by an affidavit or oath, it 
is immaterial whether the complaint 
as filed conforms to the affidavits 
which it purports to be based upon 
or not. Mexico v. Harris, 115 Mo. A. 
707, 92 SW. 505. 
34 Oh. [c] Where no complaint is re- 
quired or necessary, a defect in such 
4 Oh.| complaint when made will not vitiate 
the proceeding, provided the justice 
or other trial tribunal has jurisdic- 
tion of the subject matter. Saner 
Ver Peos, A Colo; A. 3075) 69> nee 
Alton vy. Kirsch, 68 Ill. 261. 
Ala.—Harrison vy. 


Anniston, 
156 Ala. 620, 46 S 980. 


St. Louis v. Weitzel, 130 Mo. Iowa.—Eldora Ts sRET eae 62 
SW 1045; Lansdowne v.‘| Iowa 32, 17 NW 14 
Co. wv Sbelaico: Mic 105 Mich. 64, 
(Pa.) 509; and cases passim this sec- | 62 NW 1036. 


Minn.—State v. Marciniak, 97 Minn. 
855, 105 NW 965. 

Mo.—East Prairie v. Greer, (A.) 
186 SW 952. 


ticular person or citizen was dis- 
turbed by his condition.” Gallatin 
v. Tarwater, 148 Mo. 40, 47, 44 SW 
750. 

24. St. Louis v. Grafeman Dairy 
Co., 190 Mo. 492, 89 SW 617, 1 LRA 
NS’ S360 ‘Atlantic Clive va Crandol, 67 
Noode Le 488, 51 A 447, 

25. Com. v. Curtis, 9 Allen (Mass.) 
266; Liberty v. Moran, 121 Mo. A. 


682, 97 SW 948. 


26. St. Paul vy. Marvin, 16 Minn. 
102. 

27. Bayard v. Baker, 76 Iowa 220, 
40 NW 818; State v. King, 37 Towa 
462; Great Bend v. Shepler, 109 Kan. 
568, 201 P 78; Spokane vy. Grady, 
114 Wash. 700, 495 P 1048. 

[a] Complaint held to state single 


offense.—St. Louis v. St. Louis 
Theatre Co., 202 Mo. 690, 100 SW. 
627. 


[43 C. J.—30] 


39. St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045. 

40. Lippman v. South Bend, 84 
Ind. 276; Lead v. Klatt, 13 S. D. 140, 
82 NW 391. 

41. Colo.—Saner v. Peo., 17 Colo. 
INA Os Mi) Aes 

Tll,— Alton’ v. Kirsch, 68 Dll. 261. 

Iowa.—State v. King, 37 Iowa 462. 

La.—Minden y. McCrary, 108 La. 
518, 32 S 468. 

Mich.—Peo. v. Vinton,.82 Mich. 39, 
46 NW 21. 

Mo.—Mexico v. Harris, 115 Mo. A. 
707, 992 SW 505; Orrick vy. Akers, 109 
Mo. A. 662, 88 SW 549. 

N. J.—White v. Neptune City, 56 
IN,ia) Le 22/0) 28 AN Bu, 

a —Neifela v. State, 23 Oh. Cir. 
Ct. 246. 

[a] Conducting a proceeding in 
the name of the state as plaintiff, 


N. C.—State v. Wilson, 106 N. C. 
718, 13 SE 254. 

S. D.—Deadwood v. Allen, 8 S:. D. 
618, 67 NW 835. 

Viti—State: ve Jarvis, 89 Vt. 239, 
95 A 541; State v. Soragany 40 Vt. 450. 

Wis.—State v. Nohl, 113 Wis. 15, 
88 NW 1004. 

{a] Tllustrations.—(1) A  com- 
plaint, under an ordinance providing 
for the punishment of any person 
who shall make any disturbance by 
which the peace of the neighborhood 
is disturbed, alleging that defendant 
is a “disorderly person, for that said 
defendant was disturbing the peace, 
contrary to the form of the ordi- 

etc., is sufficient, as the 
“disorderly person’ will be 
treated as surplusage. In re Bushey, 
105 Mich. 64, 62 NW_ 1036. (2) 
Where a complaint charges a viola- 
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also the defects or errors may be cured‘? or waived,** 
but a substantial defect cannot be waived.*® The 
objection must be made in due time,*® and there 
may be a waiver by failing to make the objection 
within the proper time.*7 Defects in the complaint 
may be considered waived by the submission of a 
ease on an agreed statement of facts.48 That an in- 
formation for the violation of a municipal ordi- 
nance is in the form prescribed by the ordinance 
does not bind defendant*® or prevent the court 
from construing the law applicable thereto.®° 

The affidavit and warrant may be construed to- 
gether in determining the sufficiency and validity 
of the proceedings.®! But a warrant issued upon 
a defective complaint does not cure defects in the 
latter.>? 

[§ 661] b. Motion To Quash or Set Aside. Ob- 
jections to the information, complaint, or other 
documents of prosecution may be made by motion 
to quash, dismiss, or set aside;°* and where the 
defect -is fatal, the complaint or information may 
be quashed or dismissed,°* either before®> or after®® 
plea. Where defendant is charged in the same com- 
plaint with violations on divers days of a municipal 
ordinance, a motion to quash on the ground that 
several offenses are charged therein, made after 
defendant has pleaded, comes too late,°’ whether 
the action is treated as a civil®® or a criminal®® 
action. Questions of fact cannot be determined on a 
motion to quash an affidavit charging the violation 


‘tion of a city ordinance forbidding | thereon 
the sale of liquors on Sunday, the 
concluding words of the complaint, 


“against the peace and dignity of the 


MUNICIPAL CORPORATIONS. 


is tantamount to a 
to set aside the complaint, 
under the statute must be made at 


[§§ 660-663 
j 


of the ordinance.®° A motion to quash directed at 
an entire complaint containing several counts, some 
of which are bad, cannot be sustained if the com- 
plaint contains one good count.®t A motion to 
quash an information in a single count, alleging 
breaches of all the provisions of a section of an 
ordinance which declares: the violation of any of 
such provisions an offense, and prescribes the same 
penalty for all of them, is treated as a demurrer 
to the whole statement,®°? and, if there is a good 
cause of action stated as to any one provision of 
the section, it is error to dismiss the case.®* If the 
complaint in an action to recover a penalty is not 
sufficiently certain, defendant’s remedy is to move 
for a rule for a more specific statement,°* and not 
to move to quash the complaint. 

[§ 662] ce. Demurrer. Objection to the informa- 
tion, complaint, or other docurnent of prosecution 
may be made by demurrer.*® A demurrer to the 
complaint which avers the existence and violation 
of an ordinance confesses the averment,® and there- 
after the regularity of the proceedings in adopting 
the ordinance cannot be set out.®§ 

[§ 663] P. Arraignment; Plea or Answer—1. In 
General. Defendant in a proper case may demur 
to the information or complaint,®® or interpose a 
plea or answer in abatement,’° or a plea or answer 
in bar.™4 Formal pleading, however, is not usually 
necessary in summary proceedings.72 Dilatory 


motion 


Cas. No. 17,231, 5 Cranch C. Cc. 498. 
which 


Cal.—Eureka v. Diaz, 89 Cal, 467, 
26 P 961. 


‘state of, Minnesota,” are surplusage, 
and the complaint does not there- 
fore charge defendant with the viola- 
tion of any criminal statute of the 
state. State v. Marciniak, 97 Minn. 
355, 105. NW _965. (3) The words 
“thereby damaging said street by 
ponding the water thereon, which be- 
came foul and malarious,” etc., were 
considered to be mere. surplusage. 

State v. Wilson, 106 N. C. 718, 11 

SE 254. (4) An allegation charging 

that the offense was to the damage 

of affiant who was not a city officer 

_-was immaterial since the form of 
'gomplaint prescribed by the statute 
eontained no allegation as to who 
‘was damaged by the offense, and 
‘specifications as to who was dam- 
aged could only be regarded as sur- 
plusage. State v. Nohl, 113 Wis. 15, 
88 NW 1004. : 

43. McGunnigle v. Washington, 16 
¥F. Cas. No. 8,818, 2 Cranch C. C. 460; 
Kingman y. Berry, 40 Kan. 625, 20 
Po 2i. 

[a] Cured by verdict.—McGun- 
nigle v. Washington, 16 F. Cas. No. 
8,818, 2 Cranch C. C. 460; Kingman 
vy. Berry, 40 Kan, 625, 20 P 527. 

{[b] Failure to state the gist of 
action cannot be cured subsequent to 
the rendition of judgment by a stat- 


ute. Kansas City v. Sells-Floto 
Shows Co., 201 Mo. A, 523, 214 SW 
269. 


44, Pitts v. Opelika, 79 Ala. 527; 
Turner v.*° Lineville, 2 Ala. A. 454, 
56 S 6038; Dowling v. Troy, 1 Ala. 
A. 508,.56 S 116; George H.: Good- 
sman Co. v. Com.,.99 SW 252,30 KyL 
519; St. Louis v. Hellscher, 295 Mo. 
298, 242 SW 652; Gue v. Hugene, 53 
Or. 282,.100 P 254. 

fa] By going to trial the insuf. 
ficiency of the complaint is waived. 


Turner v. Lineville, 2 Ala. A. 454, 
56 S 608. 
{[b] Rule applied.—The objection 


that a complaint in a recorder’s court 
was insufficient because the names 
of the witnesses who were examined 
by the recorder were not inserted 
at the foot thereof or indorsed 


arraignment, and the irregularity, if 
any, iS waived by interposing a de- 
murrer before making such motion. 
Gue v. Eugene, 53 Or. 282, 100 P 254. 
_ [te] An appeal usually vacates 
judgment and waives errors. Saner 
Vv. Peo. 17° Colo.” A. 307; 69 P76; 


anae Com. v. Hatfield, 30 Pa. Dist. 
46. Ft. Scott’ v. Dunkerton, 78 


Kan. 189, 96° P 50: 

47. Colo.—Goodman y. Denver, 216 
P 536. 

Ky.—George H. Goodman Co. v. 
Com., 99 SW 252, 30 Kyl 519. 

Minn.—State v. Reckards, 21 Minn. 
47; Rochester v. Upman, 19 Minn. 108. 

Mo.—St. Louis v. Hellscher, 295 
Mo. 293, 242 SW 652; Moberly v. 
Hogan, 131 Mo. 19, 32 SW 1014. 
Bee H:—Bedtord’ Vv. iRice. 58 yNt He 

See Kingman v., Berry, 40 Kan. 
625, 20 P 527 (where the only objec- 
tion made was by a motion in ar- 
rest of judgment after a verdict of 
guilty). 

48. Sheridan y. Litman, 32 Wyo. 
14, 228’ P 628. 

49. Wong Sing v. Independence, 47 
Ore Zale Soy are 


50. Wong Sing v. Independence, 
supra. 
51. State v. Wilson, 106 N. C. 718, 


1d SH 254, 

52. State v. Baker, 74 Mo. 394. 

53. Billings v. Brown, 106 Mo. A. 
240, 80 SW 3822; Salisbury v. Pat- 
terson, 24 Mo. A. 169; Lead’ v, Klatt, 
13>Ss D. 140, 82) NW 391. 

[a] Where the ordinance or its 
validity is in question, on a motion 
to dismiss, the motion cannot prop- 
erly be disposed of unless the ordi- 
nance itself is before the court. 
Billings v. Brown, 106 Mo, A. 240, 80 
SW 322. . 

[b] A motion to dismiss is not the 
proper remedy with respect to defects 
in the form of indictment under the 
Minnesota statute. State v. Reck- 
ards, 21 Minn. 47. 

54. U. S.—Delany v. Washington, 
459; 


Washington v. Lynch, 


Kan.—Johnson v. Winfield, 48 Kan. 
129, 29 P 559. 

Mass.—Com. y. Bean, 

Miss.—Giardina v. Greenville, 70 
Miss. 896, 13 S 241. 

Mo.—St. Louis v. Dorr, 136 Mo. 
370, 37 SW 1108; State v. Baker, 74 
Mo. 394; Memphis v. O’Connor, 53 
Mo. 468; Lamar vy. Hewitt, 60 Mo. 
* a Salisbury v. Patterson, 24 Mo. 
oe H.—State v. Goulding, 44 N. H. 

N. J.—Schafer v. Atlantie City, 58 
Ne sieib lay bods Rutt aA Cole Sik WW ihn it em ey, 
Neptune City, .56.N. oJ. (du. 222) 28 SA. 
We Keeler v. Milledge, 24 N. J. L. 


14 Gray 52. 


Vt.—State v. Soragan, 40-Vt. 450. 
Wis.—Fink v. Milwaukee, 17 Wis. 


26. 
55. Lead v. Klatt, 13 S. D. 140, 


82 NW _ 391. 


56. Lead v. Klatt, supra. 

57. Lead v. Klatt, supra. 

58. Lead v. Klatt, supra. 

59. Lead v. Klatt, supra. 

60. Shreveport vy. Dusis, 150 La. 
911, 91 S 294. 

[a] Rule applied.—Whether a res- 


idence building was used for business 
purpose before the passage of the 
ordinance, Shreveport vy. Dusis, 150 
La. 911,91 S 294, 

61. Et. Scott v. Dunkerton, 78 Kan. 
189, 96 P 50. 

62. St. Louis v. Grafeman Dairy 
Co., 190 Mo. 492, 89 SW 617, 1 LRA 
NS 936, 

68. St. Louis vy. Grafeman Dairy 
Co., supra. 

64. Chicago v. Williams, 254 Til, 
360, 98 NE 666, 

65. Chicago v. Williams, supra. 


66. Pitts v. Opelika, 79 Ala. 527; 
State v. Reckards, 21 Minn. 47. 
67. Glenn v. Prattville, 14 Ala. A, 


G2 Tits Sr be 
68. Glenn y. Prattville, supra, 


69. See supra § 662. 
70. See infra § 666. 
71. See infra § 667. 


Moundsville vy, Velton, 35 W. 


72. 
7 F. Cas. No. 3,755, 2 Cranch C. C.| Va. 217; 13 SH 873 (a conviction for 
29 F.!a violation of an ordinance of a mu- 


es a a gi fg recall 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ 


§§ 663-670] 


pleadings. must be filed in limine,?* and are waived 
by pleas in bar.*4 

| [{§ 664] 2. Arraignment and Plea of Not Guilty.75 
If the proceedings are considered civil in their na- 
ture,’® it is held that an arraignment is not neces- 
sary."7 Also, if the proceedings for violation of 
municipal ordinances are not by the way of indict- 
ment, an arraignment’® and plea of not guilty’ is 
not necessary, even though such proceedings may be 
regarded as quasi-criminal.®° 

[§ 665] 3. Plea to Jurisdiction.s! A plea to the 
jurisdiction of the court must show specifically and 
clearly the facts necessary to sustain it.8? Such 
a plea should be overruled where it does not prop- 
erly challenge the jurisdiction of the court, and 
where all that is set out in the plea is plainly a 
matter of defense which can be shown when the 
cause is tried on the merits.®? 

[§ 666] 4. Plea in Abatement.’ Defendant may, 
under proper circumstances, interpose a plea or 
answer in abatement.®®° Matter in abatement must 
be pleaded.8® A plea in abatement is a proper way 
in which to raise the question where the objection is 
that separate actions have been improperly sought 
to be maintained.*? 

[§ 667] 5. Plea in Bar.’ In a proper case, de- 
fendant may interpose a plea or answer in bar.®® 
If the proceedings are considered quasi-criminal,°° 
a plea of former acquittal is to be determined by 
the rules applicable to criminal cases, rather than 
by the doctrine of res judicata as applied in cases 
strictly civil.*t An answer alleging that the ordi- 
nance at a given time was unfairly enforced must 
allege facts upon which to rest the conclusion of the 
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pleader.®? If defendant predicates his defense on 
the invalidity of. the ordinance, he must plead it.®* 

[§ 668] 6. Plea of Guilty.°* Defendant may, if 
he chooses, enter a plea of guilty.°° When justice 
requires it, a plea of not guilty may be allowed to 
be withdrawn. % A plea of ‘‘technically guilty’’ 
is equivalent to a general plea of guilty..7 Where 
a municipal ordinance prohibits, under the same 
penalty, each of several distinct and separate acts, 
some of which are within the corporate power to 
punish, and some are not, a plea.of guilty on an 
accusation which merely charges generally a viola- 
tion of the ordinance, without specifying any act. 
whatever, cannot be applied to one class of the acts 
embraced in the ordinance, rather than to the 
other,®8 and no punishment can be inflicted as a 
result of the proceedings.?® 

[§ 669] Q. Amendments. Where the proceeding 
is civil in its nature, the same liberal rules as to 
amendment apply? as-in other civil cases. Where 
the proceeding is criminal in its nature,* stricter 
rules are followed.® As to mere matters of form or 
of purely technical error amendments may be al- 
lowed,® but as to matters of substance affecting 
substantial rights of accused no amendments will 
be allowed.? The failure of an information to state 
the gist of the action cannot be cured subsequent 
to: the rendition of judgment by an amendment.® 
It has been held that a defect in the name of the mu- 
nicipal corporation cannot be amended after the 
action for the recovery of the penalty has been 
barred by the statute of limitations.® 

[§ 670] R. Issues, Proof, and Variance. The 
proof must be confined to the issues made by the 


Cas. No. 16,965, 1 Cranch C. C, 22. 


nicipal corporation will not be re- 89. Noland v. Peo., 33 Colo. 322, 
versed for want of a plea by defend-| 80 P 887; Moundsville v. Velton, 35 Towa.—Lovilla v. Cobb, 126 lowa 
ant, since under the laws formal| W. Va. 217, 13 SE 373. 557, 102 NW 496. 
pleadings are not necessary before a 90. See supra § 606. Ky.—Com. v. Price, 94 SW 32, 29 
justice). 91. Noland y. Peo., 33) Colo. 322;| Kyl 593. 

73. Bedford v. Rice, 58 N. H. 227] 80 P 887. N. C.—Washington v. Frank, 46 
(a plea to the jurisdiction of the po- Plea of former acquittal generally | N. C. 436. 
lice court is filed too late after a| see Criminal Law §§ 760-773. Tenn.—Childress v. Nashville, 3 

Res judicata generally see Judg-| Sneed 347. 


transfer of the case to another court 
upon demand for a jury trial). 

74 \Pitts v. Opelika, 79 Ala. 527 
(in a quasi-criminal prosecution for 
violation of a municipal ordinance, 
where defendant demurs to the 
complaint, and afterward before 
any action is had on the demurrer, 
pleads not guilty, the demurrer is 


waived). 
75. Necessity for arraignment of 
Bi generally see Criminal Law 
76. See supra § 606. 


Mo. 
aoS 
19% 


77. Columbia v. Samuels, 164 
A, 92, 147 SW 1132. 

78. St. Louis v. Knox, 74 Mo. 
Lexington y. Curtin, 69 Mo. 626. 

79. St. Louis v. Knox, 74 Mo. 
Lexington v. Curtin, 69 Mo. 626. 


80. Lexington v. Curtin, supra. 

81. See Criminal Law § 740 et seq. 

g2. Salina v. Cooper, 45 Kan, 12, 
25 P1233. 

83. Salina v. Cooper, supra. 

84. Abatement and survival of 


proceedings see supra § 612. 

Pleading abatement generally see 
Criminal Law §§ 742-752; Pleading 
[31 Cye 169-185]. 

85. Carrollton vy. Rhomberg, 78 Mo. 
547; Lansdowne G Springfield Water 
Co., 7 Del. Co. (Pa.) 509; Mounds- 
ville v. Velton, 85 W. Va. 217, 13 SE 
873. 


Moundsville vy. Velton, supra. 

87. Lansdowne v. Springfield Wa- 
ter .Co., 7 Del. Co, (Pa.) 509. 

88. Pleas in bar generally see 
Criminal Law §§ 753-773; Pleading 
[31 Cye 188-221]. 

Acquittal or conviction of offense 
against either state or municipal law 
as bar to prosecution for offense 
against the other see Cmpined Law 
§ 480. 


86. 


ments §§ 1154-1525. 

92. Schmidt v. Indianapolis, 168 
Ind. 631, 80 NE 6382, 120 AmSR 385, 
14 LRANS 787. 

93. Chicago v. Shreffler, 175 Ill, A. 
547; Frankfort vy. Aughe, 114 Ind. 77, 
15 NE 802. 


94. See generally’ Criminal 4¥Law 


§§ 734-738. 

95. Collins’ w.>) Hall, 92 \Ga. Jatt; 
ee 622; Oran v. Bles, 52 Mo. <A. 
509. 

{a] When an ordinance prohibits, 
under the same penalty, each of sev- 
eral distinct acts, some of which are 
within the corporate power to punish, 
and some are not, a plea of guilty on 
an accusation which merely charges 
generally a violation of the ordinance, 
without specifying any act whatever, 
eannot be applied to one class of the 
acts embraced in the ordinance 
rather than to the other, and no pun- 
ishment can be inflicted as a result 
of the proceeding. Collins v. Hall, 
92 Ga.-411,.17 SH 622. ° 
Salina v. Cooper, 45 Kan. 12, 
25 P 233. 

[a] Illustration—Where defend- 
ant was without counsel, and there 
was a question whether he intended 
to plead guilty or not, it was held 
that it was the duty of the court to 
accord him the right to withdraw 
the plea. Salina v. Cooper, 45 Kan. 
12, 25, BP 233. 

Withdrawal of plea of guilty gen- 
erally see Criminal Law § 730. 

97. Peo. v. Select Pictures Corp., 
199 NYS 218. 

98. Collins v. Hall, 92 Ga. 411, 17 


Zs 

Collins v. Hall, 
1. See supra § 606. 
2. U. S.—Virginia v. Smith, 28 F. 


Supra. 


{a] Even after certiorari or ap- 
peal amendments may be allowed. 
Lovilla v. Cobb, 126 Iowa 557, 102 
NW 496; Bristol v. Burrow, 5 Lea 


(Tenn.) 128. 

{b] The process (1) may be 
amended. McGunnigle v. Washing- 
ton, 16 F. Cas. No. 8,818, 2 Cranch 
C. C. 460; Com. v. Price, 94 SW 32, 
29 KyL 593; Washington v. Frank, 
46 N. C. 486; Childress v. Nashville, 
3 Sneed (Tenn.) 347. (2) A warrant 
charging defendant with an affray 
may be amended so as to show that 
the offense committed was disorderly 
conduct. Bristol v. Burrow, 5 Lea 
(Tenn.) 128. 

Amendment of report of police of- 
ficer see supra § 641 

3. See Fieodiney [a1 Cye 359-492]. 

4. See supra § 6 

5. Kansas City Pe Whitman, 70 
Mo. A. 630. 

Amendment of complaint for sum- 
mary trial see Criminal Law § 648. 

6. Bell v. Parent, 23 Que. Super. 
235. 

7 Kansas City v. Whitman, 70: 
Mo. A. 630; St. Joseph yv..Harris, 59 
Mo. A, 122; Kansas City v. O’Connor, 
36 Mo. A, 594; Edina v. Brown, 19 
Mo, A. 672. See St. Louis v. Bab- 
cock, 156 Mo. 154, 56 SW 731 (a ver- 
bal amendment by the city favoring 
defendant was allowed). 

{a] On appeal.—To correct juris- 
dictional defects and validate what 
was void from the beginning, a com- 
plaint cannot be araende ds on appeal. 
Edina v. Brown, 19 Mo. A,. 672 

8 Kansas City v.  Sells-Floto 
rise Co., 201 Mo. A. 523, 214 SW 


9. Shippensburg Borough Wer 
Schoch, 86 Pa. Co. 309, 
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pleadings,’° except as to such matters as are prop- 
erly admissible under the plea of not guilty, whether 
pleaded or not.11 Defendant must be convicted, if 
at all, of the offense charged.’* If intent is an ele- 
ment of the offense,1® it must be proved as charged** 
and the usual rules of variance apply;1® where the 
variance between the pleading and proof is material, 
it is fatal,® but an immaterial variance is not 
fatal.‘7 The question of the. unreasonableness of 
the regulation is not raised without a pleading or 
proof that it is.18 Where every count in a decla- 
ration of debt for violation of a liquor ordinance 
alleges the dates of the sales under a videlicet, the 
municipal corporation is not required to prove the 
exact date of such sales.!? 

Under statute. In some jurisdictions, by force 
of statute,?? in an action before certain inferior 
tribunals to recover a penalty for violation of a 
penal ordinance, all defenses except the statute of 
limitations, set-off, and matter in abatement may 
be given in evidence without pleading.”4 

[§ 671] S. Evidence??—1. In General. On trial 
for violation of police ordinances the general rules 
of evidence as to judicial notice,?? burden of proof 
and presumptions,?* admissibility,?> and probative 
force*® prevail, due regard being paid in the vari- 
ous jurisdictions to the different quantum neces- 
sary in civil and criminal cases.?" 

[§ 672] 2. Judicial Notice. The general rules 
governing the subject of judicial notice are usually 
applicable in proceedings for violations of municipal 
ordinances or regulations.?® More particularly, the 
subject of judicial cognizances of. municipal ordi- 
nances in criminal?® and eivil®® cases has already 
been treated in this work. 

[§ 673] 3. Presumptions and Burden of Proof. 
Applying the general rule as to burden of proof*? 


MUNICIPAL CORPORATIONS 


ihe. ay pee gy) eee ey ee 
* Ee ae ee 


§§ 670-674 


and presumptions®? plaintiff must establish at least 
a prima facie case of violation of the ordinance ;** 
but defendant, especially where the proceeding is 
civil in its nature,** may have the burden of show- 
ing an affirmative defense of which he may attempt 
to avail himself.?®° Where the offense charged, for 
the violation of the municipal ordinance or regula- 
tion, is also an offense under the public laws of 
the state, it is held that defendant is entitled to 
the presumption of innocence*¢ and to have his guilt 
established beyond a reasonable doubt.37 When- 
ever a municipal ordinance or regulation fixes a 
classification and creates an offense which can be 
committed only by persons within the specified 
class, it is necessary to prove that the accused per- 
son belongs to the class deseribed.** It is incumbent 
on the state to prove that the offense was committed 


within the time fixed by the statute of limitations.*® 


The burden of proving a thing to be a nuisance rests 
with the municipal corporation.*? The fact that 
smoke was injurious and constituted an annoyance 
may be presumed.*! If the court cannot take judi- 
cial notice of municipal ordinances and regula- 
tions,?? the burden rests on the prosecution to show 
by competent proof what was the ordinance itself** 
and what penalty it had provided for the offense.** 

[§ 674] 4. Admissibility. The general rules as 
to admissibility of evidence*® ordinarily determine 
whether evidence offered in proceedings for violation 
of municipal ordinances or regulations is admissi- 
ble.4® The evidence must be relevant.*7 Complain- 
ant or prosecution is entitled to adduce any compe- 
tent evidence tending to show that defendant is 
within the provisions of the ordinance alleged to 
have been violated and that he has actually com- 
mitted a breach thereof.*® On the other hand de- 


close enough to be affected by it 
a injuriously, or was personally annoy- 
ing to the public at large, is prop- 
¢ erly refused, since the fact that the 


10. See cases infra notes 11-21. Supra § 542. 

11. Zorger v. Greensburgh, 60 23. See infra § 672 
AG oko es i 24. See infra § 673. 

Under a statute see supra text and 25. See infra § 674 
note 21. 26. See infra § 675. 

12. Lesterjelle v. Columbus, 30 27. See infra § 675. 


Ga. 936; Columbus v. Arnold, 30 Ga. 
517; Gates v. Aurora, 44 Ill. 121; 
Peo. v. Miller, 38 Hun’ (Ni. Y.) 82, 
38 CodeRep 475. 

13. See supra § 604. 

14. Kansas City v. Young, 85 Mo. 
A. 381. 

15. See Indictments and Informa- 
tions §§ 451-481; Pleading [31 Cyc 
700-714]. 

16. Alexandria v. Brockett, 1 F. 
Cash 3No:7) U8 i Cranchy ©, .©22505; 
Columbus v. Arnold, 30 Ga. 517; St. 
Louis v. Klausmeier, 212 Mo. 724, 111 
SW 507; Charleston v. Schroeder, 38 
SreG. i, 22916: 

[a] Charge of sale to Miss Mary 
Bates is not supported by proof of 
sale to Miss Bates. Charleston v. 
Schroeder, 38 S. C. L. 296. 

17. Collins v. Milledgeville, 17 Ga. 
A. 817, 88 SE 716; State v. King, 37 
Iowa 462; Hershoff v. Beverly, 45 N. 
Jy ts, 288. 

[a] Under an information charg- 
ing a sale to “persons unknown,” un- 
der an ordinance making each sepa- 
rate act of selling an offense, the 
evidence having established a _ sale 
to one person only, it was held that 
the variance between the proof and 
the allegation was not fatal. State 
v. King, 37 Iowa 462. 

18. St. Louis v. Warren Commn., 
ete., Co., 226 Mo. 148, 126 SW 166. 

19. Kewanee v. Puskar, 308 III, 
167, 189 NE 60. 


20. See statutory provisions, 
21. Zorger y. Greensburgh, 60 
Ind. 1 


dence by municipal corporations see 


28. See Criminal Law §§ 948-992; 
Evidence §§ 1807-2008. 

29. See Criminal Law § 977. 

30. See Evidence §§ 1960-1962. 

31. See Criminal Law § 993 et 
seq; Evidence §§ 13-24, 

32. See Criminal Law § 1005 et 
seq; Evidence §§ 25-88. 

33. See infra § 675. 

34 See supra § 606. 

85. Cleveland y. Ledoux, 22 Que. 
Super. 85. 

[a] Burden of showing defendant 
in exception.—In a suit by a munici- 
pality to recover the penalty imposed 
by a by-law requiring all residents 
to exhibit by a specified date a cer- 
tificate from the secretary of the 
board of health showing that they 
had been vaccinated, the complaint 
need not allege that defendant never 
had smallpox, which fact would ex- 
empt him from the operation of the 
by-law, but the burden is on de- 
fendant to make satisfactory proof 
of this fact. Cleveland Tp. v. Ledoux, 
22 Que. Super. 85. 

36. Grant City v. Simmons, 167 
Mo. A. 183, 151 SW 187: 


37. See infra § 676. 

38. Peo. v. Meisner, 178 Mich. 115, 
144 NW 490. 

39. Buchanan v, State, 185 Ind. 
222, 118 NH 726. 

40. Chicago v. Atwood, 269 Ill. 


624, 110 NE 127. 

41. Field v. Chicago, 44 Ill. A. 410 
(in a prosecution for a vidlation of 
the “smoke ordinance,” an ‘instruc- 
tion that the city must prove that 
the smoke issuing from defendant’s 
chimney was detrimental to property 


Smoke was injurious and annoying 
may be presumed). 

42. See Criminal Law § 977; Evi- 
dence §§ 1960-1962. 

43. Canton v. Madden, 120 Mo, A. 
404, 96 SW 699. 

44. Canton v. Madden, supra. 

45.- See Criminal Law § 1034 et 
seq; Evidence § 89 et seq. 

46. See cases infra this note. 

[a] Evidence held admissible.— 
Bell v. Forsyth, 126 Ga. 443, 55 SE 
230; Atwood v. Otter, 296 Ill. 70, 129 
NE 5738; Scranton v. Hensenh, 151 
Iowa’ 221, 130 NW 1079; Bugg. v. 
Houlka, 122 Miss. 400, 84 S 387, 9 
ALR 480; Crumpler y. Vicksburg, 89 
Miss. 214, 42 S 673, 11 LRANS 476, 
10 AnnCas 1098; Peo. v. Newman, 
109 Misc. 622, 180 NYS 892; Seattle 
v.. Curtis, 119 Wash. 229, 205 P 874; 
Turner v. Grand Falls, 36 N. B. 245. 

{b] Evidence held inadmissible.— 
Lindsey v. Albertville, 18 Ala. <A. 
298, 92 S 26; Grubbs v. Quitman, 16 
Ga. A. 503, 85 SE 678; Chicago v. 
Wright, 195. Tle A. 56282 sDixonsiws 
Mayer, 186 Ill. A. 247; Lincoln Cen- 
ter -v.) Linker, 7% Kan. A! °282,°53 RP 
787; Canton Co. v. State, 126 Md. 
352, (95 A .58; Philbrick’ v. State, 8 
OhNPNS 3874; Portland vy. Cook, 48 
Or. 550;: 87: P.772,.9, LRANS' 738. 


47. Portland y. Cook, supra. 
48. Byars v. Mt. Vernon, 77 Ill. 
467; Weinberg v. Augusta, 116 III. 


z 423; Com. v. Matthews, 122 Mass. 

[a] Book of instructions to officer. 
—On trial of a complaint for viola- 
tion of a city ordinance forbidding 
drivers of hackney carriages to stand 
with. their carriages in any other pub- 
lic place than those assigned to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number; 
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fendant may introduce expert’? as well as other 
competent testimony®® to sustain his defense. 
fendant may introduce evidence to show that the 
regulation is unreasonable and void,*! that it is 
so unreasonable as to amount to a confiscation of 
property under the guise of regulation,®>? as well 
as such facts as may tend to invalidate the ordi- 
nance in its operation against him.°* 

It is proper to admit the 
entire ordinance where such practice will aid the 
jury un a fair understanding of the particular sec- 
tion forming the basis of the prosecution.®® 
such ordinance is not admissible in evidence unless 
The testimony as to the 
violation of an ordinance must be restricted to the 
time after which the ordinance went into effect.5 
While it is usually error to 


Ordinance violated.*4 


legally authenticated.®® 


Other offenses.°® 


MUNICIPAL CORPORATIONS 


De- 


But 


eral. 


permit the municipal corporation to prove other 


respectively, by the board of 
a book prepared by the 


them, 
aldermen, 


A, 423. 


57. Bell v. Forsyth, 126 Ga. 443, 


mayor and aldermen for the guidance! 55 SE 230. 


of the superintendent of hacks, and 
eontaining a list of the owners of 
such carriages and the places as- 
Signed them, is admissible to show 
that defendant was asSigned else- 
where than where his canriag© was 
found.. Com. vy. Matthews, 122 Mass. 
60. 

[b] Proof of personal commission 
unaided is admissible in a charge of 
assisting in the commission of an 
offense. Topeka v. Kersch, 70 Kan. 
840, 79 P 681, 80 P 29. 

49. Peo. v. Wilson, 16 NYS 583, 
10 N. Y. Cr..79; Clason v. Milwaukee, 
30 Wis. 316. 

50. Moore v. District of Columbia, 
dee -ADD GD: C.yTs3'7, 841 “RAS "2.085 
Cincinnati v. Kraft, 8 OhS&CP 672; 
State v. Earle, 66 S. C..194, 44 SH 
781. 
[a]. Evidence held inadmissible.— 

(1) On a prosecution for violation of 
an ordinance prohibiting the collec- 
tion and removal of garbage without 
a license, evidence that defendant 
had been for many years engaged 
in the business of collecting and re- 
moving garbage in the city, in carts 
so constructed as to satisfy the re- 
quirements of the ordinance, and that 
he had applied to the clerk of the 
board for a license or permit, and 
met with a refusal, is inadmissible. 
State v. Orr, 68 Conn. 101, 35 A 770, 
34 LRA 279. (2) It was not error 
to exclude evidence that permits had 
been previously issued to others, but, 
before defendant applied, the board 
had instructed its clerk to issue no 
more to anyone. State v. Orr, 
supra. (3) Nor was it error to ex- 
clude evidence to show that all the 
garbage collected by defendant came 
from certain restaurants with the 
proprietors of which he had con- 
tracted for its removal. State v. 
_ Orr, supra. (4), On the: trial:iof) a 
complaint charging the violation of 
a certain ordinance by the mainte- 
nance of a slaughterhouse within 
the city limits on a certain day, evi- 
dence as to the boundary of the city 
on another day was properly re- 
jected. Spokane v. Robison, 6 Wash.. 
Dad oon E960, 

51. Moore v. District of Columbia, 
12 App. (D. C.) 537, 41 LRA 208. 

Judicial determination as to rea- 
sonableness generally see supra 
§§ 311-326. 

Reasonableness of ordinances gen- 
erally see supra § 229. 


52. State v. Harle, 66 .S. C. «194, 
44 SH 781. 
. Reasonableness a penalty gen- 


erally see supra § 27 

53. Cineinnati v. Kraft, 8 OhS&CP 
672. 

54. Proof of ordinance generally 
see infra § ‘933. 

55. Lanesboro v. Perrine, 2 Just 
‘LR (Pa.) 254. 

56. Weinberg v. Augusta, 116 ‘Tl. 


58. Generally see Criminal Law 
§§ 1132-1201. 
59. Columbia v. Johnson, 72 Mo, A. 


60. Byars v. Mt. Vernon, 77 Ill. 


Byars v. Mt. Vernon, supra. 

62. See generally Evidence §§ 166-- 
185; Criminal Law §§ 1233-1242. 

63. Martin v. Gainesville, 126 Ga. 
577, 55 SH 499; Walter v. Bowling 
Green, 26 Oh. Cir. Ct. 756. 

64. See infra § 689. 

65. Chicago v. Knobel, 232 Ill. 112, 
838 NE 459; Morton v. Princeton, 18 
Tll. 383. 

66. See Criminal Law §§ 1559- 
1999; Evidence §§ 1730-1806. 

67. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
Smith v. Atlanta, 22 Ga. A. 45, :95 
SE 470; Nobles v. Dublin, 18 Ga. A. 
496, 89 SE 604; Mt. Sterling v. Buss, 
216 Ill. A. 6; Chicago v. Moran, 192 
Tll. A. 57; Francisco v. State, 108 
Nebr. 309, 187 NW 881; Peo. v. Ze- 


colla, Q2eUMise. \6257ad5%) INVS yeriis, 
34 N. Y. Cr. 114; Charleston v. El- 
ford, 26 S. C. L. 234; Camas v. Kig- 
gins, )120«/Wash, 40,..:206 -Px. 951; 


Seattle v. Curtis, 119 Wash. 229, 205 
P 374; Rex v. Hiderman, 45 N. S. 
389, 9 HastLR 459; Re Carnahan, 34 
Ont. L.- 545, 9 OntWN 117; Rex v: 
Laforge, 12 Ont. L. 308, 8 OntWR 
104; Reg. v. Boyd, 18 Ont. 485; Rex 
v. Swanton, 2 OntWR 106; Zeats v. 
Johnston, 8 Sask. L. 3864. C2 e To 
sustain conviction (Feagin v. Anda- 
lusia, 12 Ala, A. 611, 67 S 630; Robin- 
son v. Malvern, 118 Ark. 423, 176 SW 
675; Burrow v. Hot Springs, 85 Ark. 
396, 108 SW 823; Thompson vy. Al- 
bany, 81) Gaz vA. <520,) 121° SH) 1325 
Starling v. Dublin, 17 Ga. A. 3386, 86 
SE 742; Berry v. Milledgeville, 17 
Ga. A. 326, 86 SE 744; Mattox v. 
Glennville, 16 Ga. A. 568, 85 SE 765; 
Beatty v. Atlanta, 15 Ga, A. 515, 83 


SE 885; Centralia v. Knash, 183 Ill. A. | 


588; Chicago v. Bartels, 146 Ill. A. 
180; Peo. v. May, 98 Mise. 561, 164 
NYS 717) (8) for disorderly conduct 
(Knight vy. Jesup, 17 Ga. A. 557, 87 
SE 814) (4) in public place (State 
v. Broms, 139 Minn. 402, 166 NW 
771). (5) To show that building al- 
terations were made with intent to 
evade the Tenement House Law. 
Tenement House Dept... v. Newland 
Realty, ete., Co., 56 Mise. 635,) 107 
NYS 723. 

[b] Evidence held insufficient.— 
(1) Chicago vy. Erickson, 205 Ill. A. 
242; Chicago v. Geraghty, 189 Ill. A. 
90; Miller v. Belmar, (N. J. Sup.) 
129 A 761; Camas v. Kiggins, 120 
Wash. 40, 206 P 951; Re Garnham, 
85 Ont. Ll. 54, 9 OntWN 250, 26 Can 
CrCas 114, (2) To sustain conviction 
or verdict. (Myhand v. Dothan, 19 
Aa Ae LO) 19 Dle Set Seige LOO) iN, 
Savannah, 25 Ga. A. 455, 103 SE 729; 
Chicago v, Johnson, 199 Ill. A. 324; 
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offenses than that with which defendant is charged,°? 
if a complaint for the violation of a municipal ordi- 
nance or regulation is not limited to a single offense, 
but charges a violation generally, proof may be 
admitted of any number of offenses,®° provided the 
ageregate of the fines or penalties assessed does 
not exceed the court’s jurisdiction.®+ 

Hearsay evidence®? is inadmissible.* 

Mitigation of penalty. When the amount of the 
penalty is within the discretion of the court or 
jury,°* relevant and competent evidence is admis- 
sible in mitigation of the penalty.% 

[§ 675] 5. Weight and Sufficiency—a. In Gen- 
The general rules of evidence®® usually control 
questions involving the weight and sufficiency of 
evidence in proceedings for violations of municipal 
ordinances or regulations.®7 


More than facts nec- 


Chicago v. Baker, 199 Ill. A. 
Morristown v. Murphy, 
48, 81 A 498; Moore v. Sharkey, 26 
Na Bares Rex v. Preston Co-op. 
Assoe., 1 OntWN 983) (3) for drunk- 
enness (Brooke vy. State, 86 Ark. 364, 
111 SW 471); (4) for loitering on 
the streets (Neal v. Dublin, 20 Ga. 
Ai t263sy ZT eS Bee1024 esi) witorin ors 
violation of a regulation requiring 
the heating of buildings (Jersey City 
Land, ete:, Co. vy. Jersey City, 95 N.. J. 
Tse O4es eo A. et Sy hs (6) To show 
defendant’s responsibility for viola- 
tion of ordinance. Moberly vy. Lash, 
167 Mo. A. 4, 150 SW 1140. ° 

[c] Breach of building regul- 
tions.—(1) On information filed in 
the police court by the building in- 
spector against a property owner re- 
fusing to comply with notice from 
the inspector to tear down a wall 
as dangerous, the notice is not con- 
clusive proof that the wall was dan- 
gerous. Shoemaker v. Entwisle, 3 
App. (D. C.) 252. (2) An ordinance 
provided that no person should com- 
mence any building without a- per- 
mit. Defendant procured a permit 
for a brick building “to be used 
as a dwelling,” and erected the build- 
ing in accordance with the specifica- 
tions submitted to the commissioner, 
but purposed to carry on business 
on the lower floor, occupying the sec- 
ond floor as a residence. It was 
held that a complaint for the penalty 
for violating the ordinance, alleging 
the erection of a building ‘without 
having first obtained a written per- 
mission,” could not be sustained. St. 
pees v. Dorr, 136 Mo, 370, 37 SW 
1108. Y 

[d] Distribution of sample pack- 
ages without license.—In a prosecu- 
tion for violation of an ordinance 
forbidding the distribution of sample 
packages of merchandise without a 
license, but providing that it should 
not apply to merchants and other 
residents of the city distributing bills 
or advertising the business in which 
they were engaged, evidence that de- 
fendant distributed packages, stating 
that she was doing the work for the 
local groceries, did not support a 
conviction. Watertown v. Roden- 
baue® 112 App. Div. 723, 98 NYS 


[e] Erection and maintenance of 
nuisance.—(1) In a prosecution un- 
der an ordinance forbidding the erec- 
tion of a slaughterhouse in certain 
limits without permission, proof that 
accused occupied a newly-built 
house for a slaughterhouse, without 
proof that he built it, caused it to 
be built, or owned the land, is insuf- 
ficient. St. Louis v. Howard, 119 Mo. 
47, 24 SW 772. (2) Evidence that 
there were weeds on defendant’s 
premises from four to five feet high, 
and about one third were sunflowers, 
is sufficient to sustain his conviction 
for violation of an ordinance for- 
bidding anyone to allow a growth 
of weeds on his premises over one 
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essary to constitute the offense need not be proved.®® 
The evidence must, however, always be sufficient to 
show that the acts of accused are within the terms 
of the ordinance as well as a prima facie case of 
This is so whether 
the proceeding under which it is imposed is deemed 
civil’? or eriminal*? in its character. 
and proof of the facts in the terms of the ordinance | ' 
is sufficient,’? although a single act is not sufficient 
“fengaging in or doing 
In all cases police regulations may be 
proved by copies purporting to be issued by mu- 
nicipal authority;’* but on the other hand the 
ordinance,’® as well as the corporate limits,’® and 
the particular act within them,’? must be duly 
It is essential to 
a valid conviction that the evidence should show 


violation of the same by him.®® 


to prove that the actor is 
business.’’7° 


proved to warrant conviction. 
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is necessary.® 
The charges 


from.°% 


that the ordinance or regulation was in force at 


foot high, and providing that the 
term ‘‘weeds” shall include all rank 
vegetable growth which exhales un- 
pleasant and noxious odérs, and also 
high and rank vegetable growth that 
may conceal filthy deposits. .St. 
Louis v. Galt, 179 Mo. 8, 77 SW 876, 
63 LRA 778. 

{f] Proof of one breach.— Where 
a complaint for drunkenness charged 
defendant with being drunk on the 
streets and on the sidewalks and in 
the business houses of the city, 
which are disjunctively made punish- 
able by the same ordinance, impos- 
ing a like penalty in each case, there 
is but one offense charged, which will 
be supported by proof of any one 
of the breaches alleged. Gallatin 
ay Tarwater, 143 Mo. 40, 44 SW 
7 


Degree of proof see infra § 676. 


68. State v. Merrill, 37 Me. 329; 
State v. Nohl, 113 Wis. 15, 88 NW 
1004. 

[a] Malice, carelessness, or wan- 


tonness need not be proved unless 
they constitute an essential ingredi- 
ent of the offense and have been 
specifically charged in the complaint 


or information. State v. Merrill, 37 
Me. 329. 
69. D. C.—Shoemaker vy, Entwisle, 


3 App. 252. 

Ga.—Edwards v. Atlanta, 124 Ga. 
78, 52 SE 297; Starr v. Atlanta, 124 
Ga, 78, 52 SE 298; Taylor v. Americus, 
39: Ga, 59. 

Ill. Raker v. Maaquon, 9 Ill. A, 155. 

La.—State v. Finnegan, 52 La. Ann. 
694, 37 S 564. 

Mo.—St. Louis v. Galt, 179 Mo. 
8, 77 SW 876, 63 LRA 778; Gallatin 
v. Tarwater, 143 Mo. 40, 44 SW 750; 
St. Louis v. Door, 136 Mo. 370, 37 
Sw 1108; St. Louis v. Howard, 119 
Mo. 47, 24 SW 772; Oran y. SBles, 
52 Mo. A. 509. 

N. Y.—Watertown v. Rodenbaugh, 
112 App. Div. 723, 98 NYS 885. 

N. D.—Mayville v. Rosing, 19 N. D. 
a 123 NW 393, 26 LRANS 120. 

C.—Charleston v. Schroeder, 388 
Ss. “. Li. 296. 

S. D.— Watertown vy. Burk, 42 S. D, 
251, 173 NW 837. 

Vt.—State v. Cruickshank, 71 Vt. 
94, 42 A 983. 

Ont.—Reg. v. Reed, 11 Ont. 242; 
Rex vy. Butterworth, 13 OntWN 268. 

Sask.—Harwood v. Williamson, 1 


Sask. L. 66; Rex v. Williamson, 7 
WestLR 501. 
[a] No evidence of material aver- 


ment.—The conviction of defendant 
under a city ordinance for peddling 
vegetables within six blocks of the 
market square, and for keeping a 
private market, was erroneous where 
there was no evidence that he was 
a peddler, and where he did not keep 
a private market. State v. Finnegan, 
52 La. Ann. 694, 27 S 654, 

70. Mayville v. Rosing, 19 N. D. 
98, 123 NW 393, 26 LRANS 120. 

71. Mayville v. Rosing, supra. 


72. _Cal.—Denninger v. Pomona 
Recorders’ Ct., 145 Cal. 629, 79 P 630. 

Ga. —Taylor Vv. Sandersville, 118 
Ga. 63, 44 SE 845. 

Iowa.—State v. Smith, 123 Iowa 
654, oe NW 899. 

N. Y.—Peo. v. Pierce, 85 App. Div. 
125, 83 NYS 79. 

Pa. —Northern Liberties v. O’Neill, 
1 Phila. 427. 

[a] Ilustrations.—(1) One who, 
acting for a corporation, collects 
more than the maximum rate «fixed 
by ordinance for gas service, is guilty 
of a violation of the ordinance de- 
claring it a misdemeanor to 
or receive” a sum in excess of the 
prescribed rate. Denninger v. Po- 
mona Recorders’ Ct, 145 Cal. 629, 79 
P 360. (2) Where corn was sold for 
grinding at a roller mill within the 
corporate limits of a city, it was 
within a city ordinance requiring 
corn sold for consumption within the 
city to be weighed on the city scale. 
State v. Smith, 123 Iowa 654, 96 NW 
899. (3) An ordinance prohibited col- 
lecting a crowd in the streets, to the 
hindrance of free and unmolested 
travel. Accused drew a crowd of 
from fifty to seventy people to hear 
him deliver a public speech. The 
street was about sixty-five feet wide. 
The crowd mostly collected at one 
side, leaving a passageway wide 
enough for a horse and carriage on 
the other. It was held that the evi- 
dence supported a finding of a viola- 
tion of the ordinance. Peo. v. Pierce, 
85 App. Div. 125, 83 NYS 79. 

73. Bast St. Louis v. Bux, 43 Ill. 
RN St. Paul v, Smith, 25 Minn. 

74. See infra § 933. 

75. Ala.—Ex p. Albany, 213 Ala. 
371, 106 S 200; Harrell v. Dothan, 209 
Ala. 266, 96 S 140; Benjamin v. Mont- 
gomery,;. 16. AlatsiA.. 66355 81) 0S (1452 
Bivins v. Montgomery, 13 Ala. A, 641, 
69 S 224. 

Colo.—Peo. v. Weiss-Chapman Drug 
Co.,.5 Colo, A, 153, 83 P 334. 
et -—Raker v. Maquon, 9 Ill. A, 

Miss.—Kyle v. Calhoun City, 123 
Miss. 542, 86 S 340; Thomas vy. State, 
101’ Miss. .74, 57 s 364; Spears v. 
Osyka, 92 Miss. 790, 46 S 558. 

N. J.—Paterson Bd. of Health v. 
Cohen, 88 N. J. L. 369, 95 A 609. 

Tex.—Joske y. Irvine, 91 Tex. 574, 
44 SW 1059. 

Ont.—Reg. v. Dowsley, 19 Ont: 622. 

N. W. Terr.—Reg. v. Banks, 2 Terr. 


L. 81. 
See Scranton v. Engel, 39 Pa. 
Super. 534, 536 (‘It is further ob- 


jected that there is no evidence of the 
passage of said ordinance by city 
councils, The ordinances in full are 
attached to the magistrate’s record 
along with the oral testimony of the 
witnesses heard by him. There is no 
allegation, by deposition or otherwise, 
that in fact the city never did enact 
such ordinances. In the opinion of 


Circumstantial evidence.** 
comes material in a proceeding for violation of a 
municipal ordinance or regulation may, as a rule, 
be established by circumstantial as well as by direct 
evidence ;** “the proof need not be direct.*® 


“collect ; 


the time the act complained of was -eomniiies: as 
Not only the ordinance, but authority to enact it 
must, it has been held, be proved by competent 
evidence ;?9 and it has been held that to prove au- 
thority, production of the charter, or a copy thereof, 
On summary conviction the court 
must find all the facts necessary to support it.*+ 

Inferences from evidence.*” 
is not confined to a consideration of the possible 
facts in evidence, but it may draw reasonable in- 
ferences and make reasonable deductions there- 


The jury or court 


Any fact whieh be- 


the learned trial court affirming the 
judgment, we find the following: ‘It 
was agreed at bar that the cases 
should be heard on the evidence sent 
up by the magistrate as part of his 
transcript.’ As the appellant does 
not deny the accuracy of this state- 
ment by the trial judge of what oc- 
curred before him, we regard this as 
a conclusive answer to the objection 
last referred to’’). 

{a] Publication.— The certificate 
of the clerk of the due publication of 
the ordinance is’ sufficient proof 
thereof. O’Brien v. Cleveland, 4 Oh. 
Dec. (Reprint) 189, 1 ClevLRep 100. 

[b] Evidence held sufficient to 
show existence of ordinance. Poplar 
Bluff v. Meadows, 187 Mo. A. 450, 173 
SW 11, 

76. Garrett v. Atlanta, 152 Ga. 
675, 110-SE 886; Starr v. Atlanta, 124 
Ga. 78, 52 SE 298; Edwards v. At- 
lanta, 124 Ga. 78, 52 ar 297; Taylor 
v. Americus, 39 Ga. 59. 

Territorial jurisdiction generally 
see supra § 233. 

77. Shoemaker v. Entwisle, 3 Ap 
(D. C.) 252; Garrett v. ‘Atlanta, 133 
Ga. 675, 110 SE 886 [answer to cert 
questions conformed to 28 Ga. A. 436, 
111 SE 703]; Raskin v. Savannah, 152 
Ga. 204, 108 SE 778; Martin v. Gaines- 
ville, 126 Ga. 577, 55 SE 499; Raskin 
v. Savannah, 27 Ga. A. 556, 109 SE 
675; Ringer v. Milner, 6 Ga. A. 790, 
65 SE 814; Chicago v. Holmes, 226 
Ill. A. 407; St. Louis v. Galt, 179 Mo. 
8, 77 SW 876, 68 LRA 778. 

[a] Evidence held sufficient to au- 
thorize a finding that an offense was 


. committed within the police jurisdic- 


tion of a city, which extended one 
mile beyond the city limits. Harrison 
vy. Anniston, 156 Ala. 620, 46 S 980. 

78. Battle v. Marietta, 118 Ga. 242, 
were 994; Baker v. Maquon, 9 Ill, A. 

{a] Evidence held insufficient to 
show existence of ordinance at the 
time of trial and conviction. Nichols 
v. Salem, 49 Or. 298, 89 P 804, 

79. Dunham v. Rochester, 5 Cow. 
CN, Y.) 462. 

80. Woeis v. Prineville, 19 Or. 108, 
23 P 880. 

81. enew  v. 
ough, 7 Pa. Co. 180 

82. See generally Criminal Law § 
1560; Evidence § 1797 

83. Portland v. Western Union 
Mel, Co. 75 Or. 237 jcL46) PAS EAL 
1915D 260. 

84. Circumstantial evidence in: 
Civil cases see Evidence § 1792. 
Criminal cases see Criminal Law §8§ 

1566-1571. 

85. Harrison v 
620, 46 S 980; 


Washington Bor- 


Anniston, 156 Ala. 

Portland v. Western 
Union Tel. Co., 75 Or. 37, 146 P 148, 
LRA1915D 260. 


Proof of venue by circumstantial 
evidence see infra text and note 89. © 


86. Portland v. Western Union 
Fel. Co., 75 Or. 37, 146 °P 148; LRA: 
1915D 260. 


oo  -——_——-——  OrOo?wew_——————e———— 
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§§ 675-677] 


Venue. The venue must be duly proved*’ in order 
to establish the jurisdiction of the trial court.88 The 
venue may be shown cireumstantially,®® as well as 
by direct evidence.® 

[$ 676] b. Degree of Proof. The degree of proof 
required in proceedings for violations of municipal 
ordinances or regulations largely depends on 
whether such proceedings are considered criminal 
or civil.®! 

As criminal proceedings.°? When the proceedings 
are considered penal in character,®? strict proof is 
required,®* and definite proof is required to show 
a case within the terms of the ordinance or regula- 
tion.®> If the proceedings are considered criminal 
or quasi-criminal,°® as a general rule mere prepon- 
derance is not sufficient,®? and the guilt of defendant 
must be established beyond a reasonable doubt;°% 
and this is especially true where the offense may be 
punishable by imprisonment or hard labor.®® Where 
the punishment that may be inflicted is either im- 
prisonment or fine or both,! it is held that the guilt 
of accused must be established beyond a reasonable 
doubt,” at least where the offense is also a violation 
of the state law and malum in se;° and that it 
must be supported by a clear preponderance of 
the evidence.t Although considering the proceed- 
ings as in the nature of a criminal action, it has 
been held that the evidence must prove the viola- 
tion of the ordinance by a preponderance only.° 

As civil proceedings. Where the proceeding is 
civil,’ a preponderance of evidence is usually con- 
trolling;® clear and satisfactory proof is sufficient 
to sustain a conviction;® and proof beyond a reason- 
able doubt is not required.° It has been held 
that a prosecution for violation of a municipal ordi- 
nance which does not embrace any offense made 
criminal by the laws of the state, although in its 
form a criminal prosecution, may be sustained by 
clear and satisfactory proof,1! without showing a 
violation beyond a reasonable doubt.*? 


[§ 677] T. Trial—1. In General. Where the pro- 
87. Garrett v. Atlanta, 152 Ga.|/S 622. 
675, 110 SE 886; Geisberg'v. Atlanta, 1. See supra § 


2. Stanberry v. 


A. 558, 67 SE 222; Ringer v. 
Milne : 709, 150 SW 1104. 


Milner, 6 Ga. A. 790, 65 SE 814; 
Strozier v. Hawkinsville, 1 Ga. A. 285, 3. 
57 SE 969; Kyle v. Calhoun City, 123 


Miss. 542, 86 S 340. a (ce 
[a] Evidence held sufficient to/192 Ill. A. 460. 
show venue. Lewis v. State, 124 Ga. 5. 


62, 52 SE 81; Beatty v. Atlanta, 15 
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Stanberry v. O’Neal, supra. 
4. Chicago v. Hoover, 
See Chicago v. Barrett Mfg. Co.; 


‘Portland v. Western Union Tel. 
Oo. 75 Or..37, 7246 (P1438, LRAT D 
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ceedings are civil in their nature,!* especially where 
‘the action is one of debt or assumpsit for the re- 
covery of a penalty,'* the trial should be conducted 
according to the rules governing civil actions.'® 
But where the proceedings are criminal or quasi- 
criminal in their character,!® they should ordinarily 
be conducted according to the rules applicable to 
indictments for misdemeanors,'? and, in case of sum- 
mary proceedings, according to summary trials in 
criminal cases.1® Where the proceedings are re- 
garded as civil actions, yet where, under the stat- 
utes, the enforcement is sought by a resort to pro- 
ceedings which are carried on in all respects as 
criminal cases are prosecuted, by complaint and 
warrant, and where the court is authorized to in- 
flict upon the offender not only fine and imprison- 
ment for its nonpayment, but also imprisonment 
aside from a pecuniary fine, such proceedings should 
conform to the proceedings in criminal cases cog- 
nizable before justices of the peace.1® The manner 
of conduct of the trial rests largely within the dis- 
cretion of the trial court,?° as for instance the time 
for the introduction of evidence; 374 so it is within 
the discretion of the trial court to permit the intro- 
duction of evidence after defendant’s demurrer to 
the evidence.?? In some jurisdictions it may be re- 
quired that the testimony should be taken down and 
signed by the witnesses ;?° but such requirement may 
be waived.?4 In the absence of constitutional or 
statutory provisions to that effect defendant is not 
entitled to a list of the witnesses upon whose testi- 
mony the charge against him is founded.2® Where 
by the agreement of the prosecution and defense 
the introduction of the ordinance is waived and it is 
agreed that the municipality has a valid ordinance 
punishing the offense charged, defendant cannot on 
motion in arrest of judgment show that the ordi- 
nance is void for defect in its drafting.?® 
Consolidation: of suits. The court may, where 
there is no legal prohibition, exercise its discretion 
in consolidating suits to recover penalties for viola- 


the village attorney is not an attor- 
ney of the court, and although the 
village council has not authorized 
such action). And see generally 
Criminal Law §§ 2049-2111. 

Proceedings, by whom conducted 
see supra § 627. 

18. Monroe y. Hardy, 46 La. Ann. 
1232, 15 S 696; St. Peter v. Bauer, 19 
Minn, 327; Péo. v. Van Houten, 13 
Misc. 603, 35 NYS 186 [aff 91 Hun 


277 et seq. 
O’Neal,' 166 Mo. A. 
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Ga. A. 515, 83 SE 885. 260. r 
88. Ringer v. Milner, 6 Ga, A. 790, saee Generally see Evidence §§ 1730—- 

65 SE 814. i 
89. Harrison v. Anniston, 156 Ala. 7. See supra § 606. 

620, 46 S 980. 8 Sparta v. Lewis, 91 Tenn, 370, 
Circumstantial evidence generally | 23 SW 182. 


sée supra text and note 85. 

90. Harrison v. Anniston, 156 Ala. 
620, 46 S 980. 

91. . See cases passim this section. 

92. Generally see Criminal Law § 
1590 et sed. 

93. See supra § 606. 

94. Jersey City Land, etc., Co. v. 
Jersey City, 95 N. J. Tbs Say bile AL 
275. 

95. Saco v. Jordan, 278, 
98 A rae § 606 
ee supra : 

Ruth ve Abingdon, 80 IIl. 
See Chicago v. Rowe, 187 Ill. A. 


98. White v. Anniston, 161 Ala. 
662, 49 S 1030; Barron v. Anniston, 
157 Ala. 399, 48.8 58; Glen v. Pratt- 
ville, 12 Ala. A. 609, 67S 622; Grant 
City’ v. Simmons, 167 Mo. A. 183, PSL 
SW 187; Stanberry v. O’Neal, 166 Mo. 
A. 709, 150 SW 1104; Glenwood v. 
Roberts, 59 Mo. A. 167. 

« ) fay To a moral certainty.—Barron 
y. Anniston, 157 Ala. 399, 48 S 58. 

99. Barron v. Anniston, supra; 

Glen v. steht 12 Ala. A. 609, 67 


115° Me. 


9. Francisco v. State, 108 .Nebr. 
309, 187 NW 881; Peterson v’ State, 
79 Nebr. 132, 112 ‘NW 306, 126 AmSR 
651, 14 LRANS 292. 

10. Francisco v. State, 108 Nebr. 
309, 187 NW 881; Peterson v. State, 
79 Nebr. 132, 112 NW 306, 126 AmSR 
651, 14 LRANS 292. 

11. Peterson v. State, supra, 

12. Peterson v. State, supra. 

See supra § 606. 

a v. Vinton, 82 Mich. 39, 46 


15. Peo. v. Vinton, supra. See gen- 
erally Trial [38 Cye 1238). 

16. See supra § 606. 

17. Brown v. Mobile, 23 Ala. 722; 
Lexington v. Wise, 24 S. C. 163. See 
Peo. v. Vinton, 82 Mich. 39, 46 NW 
31 (the employment by a village at- 
torney of an attorney at law to con- 
duct a prosecution for violating a 
village ordinance affords no ground 
of objection to defendant, where the 
village attorney is present at the 
trial, supervising the case, and the 
attorney employed has no interest or 
prejudice against defendant, although 


638 mem, 36 NYS 1130 mem]. 

Mode and conduct of a summary 
trial see Criminal Law §§ 650-654. 

19. Peo. v. Vinton, 82 Mich. 39, 46 
NW -31; Northville v. Westfall, 75 
Mich. 603, 42 NW 1068. 
Caruthersville v. Sickles, (Mo. 
A.) 247 SW 471. 

[a] Limiting evidence to particu- 
lar count.—A request made when a 
witness was called, before he had 
given any testimony, “that the court 
require the prosecution to designate 
upon which count of the complaint 
the testimony of the witness is of- 
fered,” is prematurely made, and the 
court did not err in refusing the re- 
quest. Lincoln Center y. Linker, 7 
Kan. Aj 282% S3)-P 78s 

21. Caruthersville v. Sickles, (Mo. 
A.) 247 SW 471, 

22. Caruthersville Vv. Sickles, 

(O. 


supra. 
23. Abbeville v. Gooseby, 93 S. 
it Te an 977; Lexington v. Wise, 24 
24. Abbeville v. Gooseby, 93 S. C. 
370, 76 SE 977. 


25. Venable y. Atlanta, 7 Ga, A. 
190, 66 SE 489, 

26. Lucas v. Oxford, 134 Mis. 
Vide I9 S503. lee Ve Oxford, sla4 


Miss. 647, 99 S 509. 
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tions of municipal ordinances or regulations." 

Continuances.*® The grant or refusal of a con- 
tinuance of a trial is a matter resting within the 
diseretion of the trial court;?® and its refusal is not 
error when such refusal is due to defendant’s 
fault.°° 

[§ 678] 2. Dismissal before Trial. For sufficient 
cause in a proper case the proceedings may be 
quashed or dismissed before trial.2+ It has been 
held that a city council has no power to order the 
dismissal of an action brought for the recovery 
of a penalty for violation of an ordinance.*? 

[§ 679] 3. Right of Accused To Be Present.** 
The right of accused to be present at the trial is 
a personal right of his own** and may be waived 
by .him,®> at least when the counsel of aceused is 
present for him.** While it is within the discretion 
of the trial court to proceed to trial in the absence 
of defendant,?7 such discretion is a judicial discre- 
tion*® and must have a reasonable basis.*° 

[§ 680] 4. Jury and Summary Trial. The general 
rules governing the right to jury trials in proceed- 
ings for violations of municipal ordinances or regula- 
tions are discussed elsewhere in this work.#° 
Prosecutions for violations of a municipal ordi- 
nance may be somewhat summary,*! especially when 
such violations amount merely to petty offenses.*? 
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And by force of statute or charter provision pro- 
ceedings for the violation of municipal ordinances 
may be by summary proceedings.*? . But express au- 
thority is essential to the validity of any summary 
proceedings.** When they are duly authorized a 
jury is unnecessary.*® A jury may not be called by 
the recorder or mayor unless specially authorized 
by statute.*® 

Corporations are subject to summary prosecution 
under the Ontario Municipal Act.** 

[§ 681] 5. Questions of Law and Fact. The jury 
are the judges of the facts in these*® just as in 
other cases.*® So too the effect of the proof ad- 
mitted is for the jury.°° But the jury are not, 
in the absence of express authorization of law, as 
sometimes provided for in criminal cases,°t judges 
of both the law and facts.®? On the other hand 
all questions of law,°* including validity,°* and rea- 
sonableness and scope of the ‘ordinance,®® and the 
meaning of writings,°® are for the court to decide. 

Direction of verdict. Governed by the general 
rules®? the court may, in a proper ease, direct a 
verdict,®® as for instance, against defendant,°® where 
the proceedings are considered civil,®° or where the 
violation of the municipal ordinance or regulation 
is admitted and the only question involved is one 


‘of law.®. < 


27. Lancaster y. Railroad Co., 12 
LancBar (Pa.) 99. 

28. See generally Continuances 13 
ee p 119; Criminal Law §§ 819- 


29. Turner v. Lineville, 2 Ala. A. 
454, 56 S 603; Terry v. Greensboro, 
19 Ga. A. 470, 91 SE 879. 

30. Turner y. Lineville, 2 Ala, A. 
454, 56 S 608. 

31. See supra § 661 et seq 

32. Flynn vy. Springfield, 120 Tll. A, 
266. 

33. Necessity of presence of ac- 
cused generally see Criminal Law §§ 
2066-2074. 


34. State v. Reckards, 21 Minn. 47. 
35. State v. Reckards, supra, 
36. State v. Reckards, supra. 


Morris v. Tupelo, 129 Miss. 


37. 
887, 938 S 433. 


38. Morris v. Tupelo, supra. 
39. Morris v. Tupelo, supra. See 
Montreal v. Robin, 16 Que. Pr. 70 


(case not heard on day fixed and in 
the absence of accused’s counsel). 

40. See Juries § 97. 

41. Buffalo v. Neubeck, 209 App. 
Div. 386, 204 NYS 737, 

42. Ex p. Daugherty, 21 Okl. Cr. 
56, 204 P 937. 

43. St. Paul v. Robinson, 129 Minn. 
383, 152 NW 777, AnnCasl1916E 845; 
St. Louis v. Von Hoffmann, 312 Mo. 
600, 280 SW 421; Peo. v. Van Houten, 
13 Misc. 603, 35 NYS 186 [aff 36 NYS 
1130]; Lancaster v. Baer, 5 LancBar 
(Pa.) Dec. 6, .1873; State v. Mil- 
waukee ee Gli 89 Wis. 358, 61 
NW 110 

[a] a een remedy.—The ordi- 
nance of the city of Lancaster of 
March 1, 1825, forbidding the firing 
of firearms within the city limits, can 
be enforced only by process of sum- 
mary conviction, as directed by Ord. 
June 8, 1834 § 4; and an action of 
debt for the penalty eannot be sus- 
tained. Lancaster v, Baer, 5 LancBar 
(Pa) Dee. 6; 1873. 

44. Monroe v. Hardy, 46 La. Ann. 
1232, 15 S 696. See Wood v. Brooklyn, 
14 Barb. (N. Y.) 425 (a suit to re- 
cover a fine for violation of a munici- 
pal moninaees may be,had before a 
jury 
Election to be tried by jury in sum- 
mary trial see Criminal Law § 641. 

45. Monroe v. Hardy, 46 La. Ann. 
1232, 15 S 696; Peo. v. Van Houten, 
13 Misc. 603, 35 NYS 186 [aff 91 Hun 
638, 36 NYS 1130]. 


[a] If accused may obtain a jury 
trial on appeal, without oppressive 
restriction, the proceeding is valid. 
McInerney y. Denver, 17 Colo. 302, 29 


PE 606; 
46. St. Peter v. Bauer, 19 Minn. 
47, Reg. v. Toronto R. Co., 30 Ont. 
14 
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438. Ala.—Brown vy. Mobile, 23 Ala. 
722. 

Ark.—Des Arc v. King, 217 SW 452. 

Colo.—Wettengel v. Denver, 20 Colo. 
552, 39 P 3438; Walton v. Canon City, 


13 Colo. A. 77, 56 P 671. 
Hil.—Pennsylvania Co. v. Chicago, 
TOT OA On. 


Md.—Glenn y. Baltimore, 5 Gill & 

J. 424. 

AEN J.—Sparks v. Stokes, 40 N. J. L. 
{he 
[a] Tlustrations.— (1) Whether 

hand bills distributed were within the 

ordinance. Wettengel v. Denver, 20 

Colo. 552, 39 P 343. (2) Whether the 

smoke issuing from a locomotive was 

dense smoke. Pennsylvania Co. v. 

Chicago, 107 Ill. A. 37. (3) Whether 

a prohibition ‘in an ordinance was 

calculated to prevent danger from 

fires. Glenn v. Baltimore, 5 Gill & 

J. (Md.) 42. (4) Whether a sale was 

made in good faith for medicinal 

purposes: Sparks v. Stokes, 40 N. J 
. 487. 


See Criminal Law §8§ 2272-— 

Trial [88 Cyc 1511-1530]. 

50. ‘Washington vy. Frank, 46 N. C. 
436. See Brown v. Mobile, 23 Ala. 
722 (where in a quasi-criminal pro- 
ceeding for the violation of a city 
ordinance the evidence before the 
jury is entirely circumstantial, the 
court may refuse to charge upon a 
portion of the testimony, and should 
refer the whole of it to the jury). 

51. See Criminal Law § 22738. 

52. Peo. v. Gardner, 136 Mich. 
693, 100 NW 126. 

53. Colo.—Peo. v. Second Judicial 


49. 
235214 


Dist. Ct., 33 Colo. 328, 80 P 888, 108 
AmSR 98, 3 AnnCas 579. 
Il1l.—Peoria v. Calhoun, 29 Ill. 317; 


See ee Vv. Litchfield, 56 Till. A. 
“Ne. State v. Boardman, 93 Me. 73, 
44 A 118, 46 LRA 750. 
Pr iawhiaeper hat 0 v. Worcester, 3 Pick. 
Tex.—Ex p. Vance, 42 Tex. Cr. 619, 
62 SW 568. 
[a] What is a device.—The ques- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tion whether a stick or whip in the 
hands of a driver riding or walking 
behind a domestic animal is such a 
“device” for controlling it as is con- 
templated by an ordinance prohibit- 
ing animals from being driven on 
streets unless under the care of some 
competent person, and secured by 
some suitable device properly to con- 
trol the same, is not one of fact for 
the jury, but of law for the court. 
ee v. Litchfield, 56 Ill. A. 
652. 

54 Peo. v. Second Judicial Dist. 
Ct., 33 Colo. 328, 80 P 888, 108 AmSR 
98, 33 Colo. 333, 80 P 890; Peoria v. 
Calhoun, 29 Ill. 317. 

55. State v. Boardman, 93 Me. 73, 
44 A 118, 46 LRA 750; Com. v. Worces- 
ter, 3 Pick. (Mass.) 462; Ex op. 
Vance, 42 Tex. Cr. 619, 62 SW 568. 
But see “Glenn vy. Baltimore, 5 Gill & 
J. (Md.) 424 (the court properly sub- 
mitted to the jury the question of 
whether a prohibition in an ordinance 
against the carrying on of any dis- 
tillery of spirits of turpentine was 
calculated to-prevent danger from 
fires). 

56. Chamberlain vy. Litchfield, 56 
Til. A, 652. 

&7. See Criminal Law §§ 2298— 
2305; Trial [88 Cye 1563-1592] 

58. Lloyd v. Cafion City, a6 Colo. 
195,,103 P 288; Peo. v. Gardner, 143 
Mich. 104, 106 NW 541; Crossman y. 
Galveston, (Civ; AS) 204 SW 128 [rev 
on other grounds 112 Tex. 303, 247 
SW 810, 26 ALR 1218); State v, Bos- 
worth, 74 Vt. 815, 52 A423, 

59. Peo. y. Gardner, 143 Mich, 104, 
106 NW 541; State v. Bosworth, 74 
Vt. 315, 52 A 423. 

[a] ‘Direction held not prejudicial. 
—Where, on a prosecution for viola- 
tion of an ordinance requiring that all 
drain pipes when within a _ building, 
and for a distance of five feet out- 
side the foundation thereof, should 
be constructed in a certain manner, 
where the proof showed that the pipe 
constructed by accused was in viola- 
tion of the ordinance, an instruction 
that there was nothing in the case 
to show that the pipe was ever out- 
side the wall was not prejudicial to 
respondent, State v. Bosworth, 74 
Vt. 315, 52 A 423, 

60. Lloyd v. Cafion City, 46 Colo. 
195, 108° PR) 288. 

61. Peo. v. Gardner, 143 Mich. 104, 
106 NW 541. 


§§ 682-687] 


[§ 682] .6. Instructions. The rules of civil®? or 
of criminal®® procedure, in regard to instructions, 
usually govern in proceedings for violation of mu- 
nicipal ordinances,®* according as the proceedings 
are civil or criminal in their nature.®® The instruc- 
tions must be supported by,°® and conform to, 
the evidence; and requested instructions not con- 
forming to the evidence are properly refused.*® 
Also the instructions must not be argumentative 
or misleading,®® and an argumentative or mislead- 
ing instruction is properly refused.*° If the guilt 
of accused must be established beyond a reasonable 
doubt," the court must give a proper instruction 
on the question of reasonable doubt,"? although the 
one requested is defective or faulty." 

[§ 683] 7. Verdict and Findings. In proceedings 
for violations of municipal ordinances or regula- 
tions, the verdict’* and findings’ are governed by 
the rules of civil’ or of criminal’ procedure, ac- 
cording as the proceedings are civil or criminal in 
their nature.*® Where defendant is tried for the 
violation of more than one ordinance and one of 
the ordinances is void, a general verdict of guilt 
will be set aside.*® It has been held that, on a prose- 
cution for the violation of a municipal ordinance, 
the practice of securing by way of findings a num- 
ber of special verdicts is unwarranted.*° 

[§ 684] U. New Trial.s+ A motion for new trial 
may be made*? as in other actions** or prosecu- 
tions.’ If failure to record the evidence is waived 
by defendant he cannot complain of the refusal 
of his application for a new trial based on such 
defect.®° 

[§ 685] V. Judgment, Punishment, Sentence, and 
Final Commitment**—1. In General. Three funda- 
mental and elementary rules for punishment of vio- 
lators of municipal by-laws and ordinances have 
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73. Grant City v. Simmons, 
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been recognized and established by repeated adjudi- 
cations: (1) The court can impose no sentence 
greater or less than that authorized by the by-law 
or statute,*’ and if no penalty is prescribed, then 
no sentence can be pronounced.** (2) Penalties may 
be imposed by municipal ordinance and by-law only 
when, and to the extent, expressly authorized by 
charter or general law;*® but the legislature may 
impose such penalties by direct legislation.®° (3) 
The legislature has plenary power, within constitu- 
tional limitations, to authorize municipalities to 
punish persons violating their ordinances or by- 
laws, by fine,*' imprisonment,®? fine or imprison- 
ment,°®* or both fine and imprisonment,®* or to en- 
force payment of fine by imprisonment and labor. 
In no case can a judgment of conviction be rendered 
except upon sufficient legal testimony on a publie 
trial or upon a plea of guilty in open court.%¢ 

Judgment by default on a defective warrant is 
void. 

Revocation of a license under express authority 
to revoke cannot be considered as punishment. 

[§ 686] 2. By Whom Assessed. Whether the court 
or a jury must fix and assess the punishment de- 
pends upon the statutory provisions or the local 
practice.°® Accordingly, it has been held that the 
court may fix the penalty, when not fixed by ordi- 
nance, without the intervention of a jury;1 that 
where the proceedings are considered civil,? and a 
jury is called and they find defendant guilty they 
must also fix his fine where it is not fixed by the 
ordinance ;* and that the court may leave it to the 
jury to fix the fine.* 

[§ 687] 3. Formal Requisites; Definiteness and 
Sufficiency.. The judgment or sentence must be 
certain and definite. But the form of the judg- 


167 | Mo. 634, 34 SW 878; Carthage y. Bird, 


74. Chicago v. Tearney, 187 Ill. A. 


Trial [38 Cyc 1594-1818]. 
ex. Sie ie Law §§ 2307—| Mo. A. 183, 151 SW 187. 
eae Brown v. Mobile, 23 Ala. 722;| 441; Topeka v. Kersch, 70 Kan. 840, 
Peoria vy. Calhoun, 29 Ill, 317; Peo.|79 P 681, 80 P 29 (where a verbal 


Mich. 104, 106 NW 


3 
vy. Gardner, 14 315, 


541; State v. Bosworth, 74 Vt. 
423. 

el Instruction held proper or not 
erroneous.—Des Arc Vv. King, (Ark.) 
217 SW 452; Burrow V. Hot Springs, 
85 Ark. 396, 108 SW 823; Chicago v. 
Atwood, 269 Ill. 624, 110-2 NEAT; 
Chicago v. Rowe, 187 1 Ut bynes a 

[b] apna one Cou Ter eP 

ly refused.— 3 5 

es 254 Mo. 309, 162 SW 155, 49 
LRANS 919; Buffalo v. George P. Ray 
Mfe. Co., 124 NYS 9138. (2) Where an 
action is brought for violating a city 
ordinance regulating the sale of fresh 
meats, it is erroneous to instruct the 
jury that such an ordinance may be 
passed if not unlawful, as being in 
restraint of trade, since, if the power 
existed, the trade in violation of the 
ordinance could not be lawful. Peoria 
vy. Calhoun, 29 Tll. 317. (3) Where, in 
a quasi-criminal proceeding for the 
violation of a city, ordinance, the evi- 
dence before the jury 1s entirely cir- 
cumstantial, the court may refuse to 
charge upon a portion of the testi- 
mony, and should refer the whole of 
it to the jury. Brown v. Mobile, 23 
Ala. 722. 
ee supra § 606. 

fe See rants v. Willis, 103 S. 


SE 16. 
CP at ralia, vi, Ruaeh 1 Saatil PAS 


67. 

588. 
tralia v. Knash, supra. 

69. Eooclan We Wiese, 20a Tine Al 
ao. Brocton v. Wiese, supra. 

71. See supra § 676. 

72. Grant City _v. Simmons, 167 
Mo. A. 183, 151 SW 187; Stanberry v. 


O’Neal, 166 Mo. A. 709, 150 SW 1104. 


complaint for carrying on a liquor 
nuisance charged that defendant as- 
sisted in committing the nuisance in 
a back room on the first floor of a 
two-story building, No. 708 K avenue, 
and the verdict found defendant 
guilty of maintaining a nuisance at 
708 K avenue, “as claimed in the 
prosecution,” and the particular room 
was described by witnesses, and the 
court referred to it in the instruc- 
tions as the place described in the 
evidence, it was held that in the ab- 
sence of a written complaint the court 
was justified in the reference made to 
the place where the offense was com- 
mitted, and the verdict was respon- 
sive to the charge). 

75. Glen Ridge Bd. of Health v. 
Werner, 67 N. J. L. 103, 50 A 585 (a 
conviction of a defendant in a pro- 
ceeding for the violation of a borough 
ordinance, which finds him “guilty of 
violating section seventy-six of the 
ordinance,” is not good as the convic- 
tion must be of the thing interdicted 
and madé an offense by the ordi- 
nance, not of violating the ordinance 
itself). 

76. Verdict see Trial [38 Cyc 1868- 


: £ 
By court see Trial [88 Cyc 1593 et 


seq]. 
Special see Trial [38 Cyc 1907 et seq]. 

77. See Criminal Law §§ 2571- 
2618. 

78. See supra § 606. 

79. Douglas v. Kestler, 14 Ga. A. 
612, 81 SE 803. 

80. Peo. v. Smith, 146 Mich. 1938, 
109 NW 411. 

81. Trial de novo see infra § 728. 

s@. St. Charles v. Hackman, 133 


146 Mo. A. 325, 129 SW 1054. 
83. See New Trial [29 Cye 707]. 
see See Criminal Law §§ 2615— 
85. Spartanburg vy. Willis, 10: 5 
C. 331, 88 SE 16. ig 
86. Ordinances: 

Prescribing excessive or unreason- 
able punishment see supra § 276. 
Relating to punishment generally see 

supra § 251, 
Uncertainty as to punishmént see 
supra § 255. 
Power of municipality to punish 
generally see supra § 273, 


87. See infra § 688. 

88. See supra § 252. 

89. See supra §§ 273-284, 

90. See supra § 273. 

91. See supra § 278, 

92. See supra § 279. 

93. See supra § 282. 

94. See supra § 283. 

95. See supra § 280. 

96. Oran v. Bles, 52 Mo. A. 509. 

97. McMinnville v. Stroud, 109 
Tenn. 569, 72 SW 949. 

98. State v. Harris, 50 Minn. 128, 
52 NW 387, 531 (so as to remove the 


case beyond the jurisdiction of the 
justice of the peace). 

99. See statutory provisions and 
ordinances. 

1. Walton v. Cafion City, 13 5 
Se Ol een Onc es cA oe 

2. See supra § 606. 

8. Walton v. Cafion City, 13 Colo. 
A. 77, 56 P 671. See New Athens y. 
Casperson, 202 Til. A. 555. 

4. Buffalo v. George P. Ray Mfg. 
Co., 124 NYS 913. 

5. Definiteness of sentence gener- 
ally see Criminal Law § 3078. 

6. Perrine Terrace Land Co. v. 
Brennan, (N. J. Sup.) 128 A 786; 
Larney v. Cleveland, 34 Oh. St. 599; 
aos v. Washington, 46 U. Cc. Q. B. 
221. 
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ment need not be strictly and technically correct.’ 
Where there are two penalties imposed by a mu- 
nicipal ordinance or regulation, the judgment must 
be certain for which penalty it is rendered. The 
term for .which a sentence is imposed in default 
in payment of a fine must definitely appear on the 
face of the sentence.® The judgment or sentence 
should provide for a maximum imprisonment.’? 
Unless the proceedings are in a court of record, 
the judgment alone, or the warrant and judgment, 
must show the facts necessary to give jurisdiction 
to the tribunal! And it is generally required that 
the record shall show by exhibit or recital all matter 
of fact and law, other than public, essential to estab- 
lish the jurisdiction of the court,'? due process of 
law,!® the regular trial. and legal conviction of 
defendant,!* and his unlawful act and guilt in vio- 
lation of the ordinance.'® While it has been held 
that, if the court may take judicial notice of the 
by-law, it is not necessary to set it out in the con- 
‘viction,'® the ordinance violated,’ or so much 


[a] Averments as to place of im- 
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tenso must be set forth upon the rec-! 


thereof as prohibits acts for whien defendant was 
convicted,'® or at least the substance thereof,’® 
must appear. If the ordinance is not set out in 
hee verba it should be designated by number, 
section, or date of passage.2° Reference in proper 
terms to the ordinance violated must at least appear 
of record.” 

A judgment in an abbreviated form is invalid.?? 

Joint or several judgment. Where two persons 
are jointly indicted for the violation of an ordi- 
nance and only one is convicted, judgment against. 
him alone is.irregular and cannot be sustained.”* 

Separate sentences. A separate sentence should 
be imposed for each offense.?* It has been held that 
the imposition of one fine only for a conviction of 
several distinct offenses is bad and ground for the — 
quashing of the conviction.”® 

To whom fine payable. If the fine is payable to 
the municipal corporation it has been held that a 
conviction which provides for the payment of such 
fine to an officer of the corporation, and not to the 


N. W. Terr.—Rex v. Wolfe, 6 Terr. 


prisonment held sufficient.—A judg- 
ment of conviction reciting that ac- 
cused stood “commited to house of 
correction’ until the fine and costs 
were worked out is not insufficient as 
failing to show the place to which 
accused was sentenced and where he 
was to work. Chicago v, Coleman, 
254 111. 338, 98 NE 521... 

[b] Sentence held certain and defi- 
nite.—Clark vy. Trippe, 10 Ga. A. 467, 
73 SE 687. 

7. Wiggins v. Chicago, 68 Ill. 372. 

[a] In an action to recover a 
penalty, whether commenced either 
by summons or warrant, the plead- 
ings and judgment are the same. 
Peterson y. State, 79 Nebr. 132, 112 
NW 306, 126 AmSR 651, 14 LRANS 
292; Sutton v. McConnell, 46 Wis. 
269, 50 NW 414. 

[b] Held appropriate order on 
summary ptoceedings.— Passaic v. 
Gross, 99 N. J. L. 409, 124 A 370. 

8. Manayunk y. Davis, 2 Pars. Eq. 
(Pa.) 289. 

9. Dowling v. Troy, 1 Ala. A. 508, 
56 S 116. : 

10. Chicago v. Coleman, 254 Ill. 
338, 98 NE 521. 

11. Lancaster y. Hirsch, 1 LancL 
Rev (Pa.) 209; Philadelphia  v. 
Hughes, 4 Phila. (Pa.) 148. 

[a] Where the) police officer made 
oral complaint only to the police 
court, the record must recite the 
presence of defendant and not merely 
his custody, and his plea of not 


guilty. Green City v. Holsinger, 76 
Mo, A. 567. . 
12. Jersey City v. Neihaus, 66 N. 


J. L. 554, 49 A 444; Bolivar Borough 
vy. Coulter, 10 Pa. Dist. 171; Jones v. 
Wilkes-Barre. 2 Kulp (Pa.) 68; Phila- 
delphia v. Roney, 2 Phila. (Pa.) 
4 


3. 

[a] Issuance of summons directed 
to accused, containing a notice of the 
charge with an opportunity to him 
to make defense, must appear of rec- 
ord. Lancaster v. Baer, 5 GiancBar 
(Pa.) Dec. 6, 1873. 

{b] An information laid should be 
shown. Lancaster v. Baer, 5 Lanc 
Bar (Pa.) Dec. 6, 1873. 

[ec] A specific charge against de- 
fendant must appear. Elizabeth v. 
Central R. Co., 66 N. J. L, 568, 49 A 
682. 

[d] Commission within the juris- 
diction must be shown. Philadelphia 
v. Roney, 2 Phila. (Pa.) 43. 

{e] That accused was arrested or 
appeared before the court must ap- 
pear. Philadelphia v. Roney, 2 Phila. 
(Pa.) 48. 

{f] The evidence (1) taken at the 
hearing should appear of record. 
Lancaster v. Baer, 5 LancBar (Pa.) 
Dec. 6, 1878. (2) Evidence in ex- 


ord. Com, 'v. Cane, 2, Pars. Eq. Cas. 
(Pa.) 265. (8) Where the proceed- 
ings are not summary, the evidence 
on which the conviction was based 
need not be set out in the record or 
judgment. Philadelphia vy. Duncan, 
4 Phila, (Pa.) 145. P 

[g] Arraignment or plea of not 
guilty need not appear of record 
where the prosecution is to recover a 
penalty and is not considered as a 


criminal proceeding. St. Louis v. 
Knox, 74 Mo. 79 [aff 6 Mo. A. 247]. 
[h] fIllustrations of insufficient 


record.—(1) A record of conviction 
for the violation of a city ordinance 
which contains only the following, 
namely: ‘Witnesses, Officer Rooney, 
Sergeant Snow, Officer Graf; Defence, 
Christopher Neihaus, guilty, $25 fine,’ 
is bad, even under the statute simpli- 
fying what the record need show in 
police courts of cities. Jersey City 
v. Neihaus, 66 N. J. L. 554, 49 A 444. 
(2) A record reciting, “Judgment 
Aug. 17th. City of Elizabeth in the 
case of violation of city ordinance, 
section 187 . ... on hearing the evi- 
dence of plaintiff and defendant, held 
the Central railroad guilty, by ob- 
structing said Broadway ... imposed 
fine of $25.00,” is insufficient. Pliza- 
beth>v,, Central\ RR.) Co. 66 N. os, Ta. 
568, 49 A 682. 

Judgment in summary trial see 
Criminal Law §§ 655-657. 

Record on summary conviction see 
Criminal Law §§ 658-664. 

13. Bolivar Borough v. Coulter, 10 
Pa. Dist. 171; Gallitzen Borough v. 
Gains; 215i PastGotms svat Vu) oe 
Lancaster v. Baer, 5 LancBar (Pa.) 
Dec.s'6; 6 18:73, 


14 Elizabeth v. Central R. Co., 66 
N. J. L. 568, 49 A 682; Keeler v. 
Milledge, 24 N. J. Li. 142; Bolivar 


Borough v, Coulter, 10 Pa. Dist. 171; 
Gallitzen v.; Gains, +15. Pa. '’Co,: 337, 17 
Kulp 479; Jones v. Wilkes-Barre, 2 
Kulp (Pa.) 68; Lancaster v. Baer, 5 
LancBar (Pa.) Dec. 6, 1873; Com. v. 
Cane, 2, Pars, Haq, Cas. ((Pa.) )\265% 
Philadelphia vy. Cohan, 138 WklyNC 
(Pa.) 468. 

[a] Everything necessary to sus- 
tain a lawful summary eonviction 
must appear upon the face of the 
record. Philadelphia vy. Campbell, 11 


Jew pliner) make 
15. U. S.—Boothe vy. Georgetown, 
35 Fs Cas; No. 1,651, -2' Cranch, CG) .G, 


356. 
~ a5 J.—Biggs v. Sharkey, (Sup.) 131 
Pa.—Bolivar Borough v. Coulter, 10 
Pa. Dist. 171; Com. v. Hill, 3 Pa. Dist. 
216, ek2) Ba sox b59. 
Ont.—Reg. v. Smith, 31 Ont. 224; 
Reg. v. Martin, 12 Ont. 800; Reg. v. 
Reed, 11 Ont. 242. 


L. 246. 

[a] The offense (1) committed by 
defendant should be described. Com. 
v. Scranton, 2 JustLR (Pa.) 106. (2) 
The specific act committed by defend- 
ant should appear of record and 
should be so described or defined as 
to individuate it and to show that it 
falls within a class of unlawful acts. 
Com. v. Scranton, supra. 

{b] Every essential ingredient of 
the offense must be shown. Lanes- 
boro v. Perrine, 2 JustLR (Pa.) 204; 
Philadelphia v. Hughes, 4 Phila. (Pa.) 


148. 
[c] Finding of guilty must ap- 
pear. Elizabeth v. Central R. Co., 66 


N. J. L. 568, 49 A 682. 
[d] A specific finding of the na- 
ture of the offense committed should 
be contained in the record. Smith 
Vv. Pittsburgh, 35 PittsbLegJNS 
(Pa.) 7. 
[e] Averments held sufficient.— 
Atlantic City v. France, 74 N. J. L. 
389, 65. A’ 894 [aff 75 IN. J. Lu. 920, 
‘70 A 168, 18 LRANS 156]. 
16. Rex v. Elderman, 45 N. S. 389, 
9 EastLR 459. 
17. Boothe v. Georgetown, 3 F. 
Cas. No. 1,651, 2 Cranch C. C. 356; 
Com. vx Hill, 3.-Pa. Dist. 216,°12 Par 
Co. 559; Com. v. Scranton, 2 JustLR 
(Pa.) 106; Lancaster vy. ~Hirsh, 2 
LaneLRev, (Pa.) 209; Hanover vy. 
OfBold, 7 la Yorker recr Gea.) 13a 
eee v. Irvine, 91 Tex. 574, 44.9SW 
[a] The fact of violation of the 
ordinance should be shown. Boothe 
v. Georgetown, 3 F. Cas, No. 1,651, 
2 Cranch C. C. 356. 
{b] The manner of violating the 
ordinance should appear’ of record. 
Boothe v. Georgetown, 3 F. Cas. No. 
1,651, 2. Cranch’ C.-C. "356, 
{[c] Ordinance which authorizes a 
summary proceeding must be shown. 
Comanv, sHill) 33 5-Pa! Dist. 2hE ips pas 
Co. 559. 
18. Com. v. Hill, supra. But see 
Lanesboro v. Perrine, 2 JustLR (Pa.) 
254 (the entire ordinance, and not 
merely the sections violated, should 
apne. the peste 
i anover v. O’Bold, 11 Yor 

Ree (Pa.) 181. es 
i ancaster v. Hirsh, 1 

Rev (Pa.) 209. pagte 

21.. Boothe v. Georgetown, 3 BF, 
Cas)sNo.,.1,651, 2 Cranch “C.°Co 356 


22, Chicago v. Mitchell, 256 Til. 
236, 99 NE 892. 

23. Philadelphia v. Kitchen, 2 
ASA UUs en Glick Fa) Yap See Brocton v. 
Wiese, 204 Ill. A. 556, 

24. El Dorado v, Beardsley, 53 
Kan, 368, 36 P 746. 
nope Reg. v. Gravelle, 10 Ont. 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ 
~ 8§ 687-691] 


corporation itself, is void.?® 
[§ 688] 4. Amount or Extent?*—a. In General. 


Except as it may be noted hereinafter,?® the amount. 


of the judgment or the extent of the sentence can- 
not be greater or less than that authorized by the 
by-laws, ordinance, or statute,?° either as to the 
amount of the fine or penalty®® or as to the term 
of imprisonment.*! 

[§ 689] b. Discretion. The power of the munici- 
pal corporation to authorize the court or tribunal 
to fix the penalty or fine within its discretion has 
already been the subject of discussion.*? The court 
or tribunal may, when duly authorized,** fix the 
extent of the punishment at its discretion.*+ It 
may be within the discretion of the court to im- 
prison for a term within the maximum and minimum 
term prescribed by the ordinance ;** to impose a fine 
so long as it is within the maximum and minimum 
amount authorized;*® to impose both fine and im- 
prisonment*? or only one of them.’® If the ordi- 
nance gives discretion to the court with reference 
to the extent of the punishment only and not to 
the question whether the court may impose a single 
instead of an alternative sentence, the court is 
bound to impose an alternative sentence.*® Within 
the limits provided by law it is within the discre- 
tion of the court to impose imprisonment without 
allowing the privilege of paying the fine.*° Where 
a minimum term of imprisonment is imposed for a 
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violation of an ordinance, the mere fact that the 
court might impose a longer term of imprisonment 
on some offenders than on others does not affect the 
validity of the sentence.*+ 

[§ 690] c. Reasonableness; Unusual Punishment.*? 
The constitutional inhibition against assessing un- 
reasonable penalties and unusual punishments pre- 
vents the accumulation of penalties for repeated 
violations of a single ordinance, prosecuted under 
one complaint so as to impose an unreasonable fine 
or imprisonment by a single sentence;** and it 1s 
doubted whether, without express statutory provi- 
sion therefor, a court may, on a single complaint, 
transcend the limit of single penalties fixed by the 
ordinance.** The punishment imposed for the vio- 
lation of a municipal ordinance is not legally ex- 
cessive where it is within the limitations of the 
ordinance.*® 

[§ 691] d. Alternative and Cumulative. The 
power of the court to impose an alternative sen- 
tence is governed by the general rules applicable 
in criminal cases.** In the absence of express au- 
thority therefor an alternative sentence cannot be 
imposed,*7 but such sentence may be imposed when 
express authority therefor has been granted.*® 
Where two or more kinds of punishments are au- 
thorized as alternative punishments, the court can- 
not impose them as cumulative punishments.4® Both 


26. Wilcox y. ‘Montreal, 23 Que. Pa.—Williamsport vy. Williamsport | Barkalow, 67 N. J. L. 504, 52 A 157. 

Super. 38. Water Co., 7 Pa. Dist. 206; Manayunk 35. State v. Grimes, 83 Minn. 460, 
27. Adding judgment for costs to| v. Davis, 3 Pars. Eq. Cas. "289, 86 NW 449. 

sentence see infra § 737. S. C.—McCormick vy. Calhoun, 30 S. 36. State vy. Grimes, supra. 
28. See infra § 689. C. 93, 8 SE 539. 37. State v. Gossens, 128 La. 270, 
29. Ala.—Ex p. Moore, 62 Ala. 471; Tex.—McNeil v. State, 29 Tex. A.| 54 S 795. 

Adams y. Troy, 1 Ala. A. 544, 56 S/} 48, 14 SW 393. 38. State v. Gossens, supra, 

82. [a] Power to reduce.—In -some 39. Union v. Hampton, 83 S. C. 46, 
Ga.—Littlejohn y. Stells, 123 Ga.| cases, where the fine imposed is|64 SE 1017. 

427, 51 SE 390. greater than the amount prescribed 40. Freeman v. Atlanta, 15 Ga. A. 
Ill.—Chiecago vy. Holmes, 226 Ill. A.| by law, the judge or magistrate is| 421, 83 SE 436; Andrews vy. Atlanta, 

407. empowered to reduce the same to/15 Ga. A. 389, 83 SE 436; Jones y. 


La,—State vy. Boneil, 42 La. Ann, 
1207, 8 S 300; State v. Boneil, 42 La. 
Ann. 1110, 8 S 298, 21 AmSR 413, 10 
LRA 60; State v. Bringier, 42 La. 
-Ann. 1095, 8 S 298. 

j 83 Minn. 


460, 86 NW 449. 

N. J.—Plainfield v. Marcellus, 68 
N. J. L. 201, 52 A 233; Brown v. As- 
bury Park, 44 N. J. Lb. 162. 

N. Y.—Merkee v. Rochester, 13 
Hun 157. 

a eee Ca vy. Hutchinson, 42 S. 
Wise Traylor’ ¥ State, 35 Wis. 298. 
Ont.—Reg. v. Washington: 46. U.. CG 

Q. B. 221. 

Que.—Brunet v. Montreal, 17 Que. 
Super. 81. 

[a] In Ohio it has been held that, 
where a city ordinance imposes a 
greater penalty than it has power to 
impose, a sentence thereunder which 
is within the amount of punishment 
allowed by the state law is, under 
Code § 106, valid. O’Brien v, Cleve- 
Jand, 4 Oh. Dec. (Reprint) 189, 1 
ClevLRep 100. 

[b] Express charter provision may 
warrant the imposition of a greater 
fine or a sentence for a longer term 
than that prescribed for such cases 
generally. McNeil v. State, 29 Tex. 
A. 48, 14 SW _ 393. 

30. Ala.—Craig v. Burnett, 32 Ala. 
728; Ex p. Burnett, 30 Ala. 461. 

Ga.—Little v. Ft. Valley, 123 Ga. 


508, 51 SE 501; Papworth v. Fitz- 
gerald, 106 Ga. 378, 32 SE 363. 
Ky.—Stone v. ‘Paducah, 120 Ky. 


322, 6 SW 531, 27 KyL 717. 
La.—State v. Voss, 49 La, Ann. 444, 
21 S 596, 62 AmSR 653. 
Minn.—-State v. Grimes, 83 Minn. 
460, 86 NW 449. 
. N. J.—Perrine Terrace Land Co. vy. 
Brennan, (Sup.) 128 A 786; Plainfield 
Vv. Marcellus, GSmNewde hi 200, moa As 


such amount aS may be deemed rea- 
sonable and proper. Alliance. v. 
Joyce, 49 Oh, St..7, 380.-NE 270; 
Brown v. Toledo, 5 OhS&CP 210, 7 
OhNP 435. 

31. Ala.—Ex p. Burnett, 30 Ala. 461. 

Ga.—Papworth v. Fitzgerald, 106 
Ga. 378, 32 SE 363. 

La.—State v. Voss, 49 La. Ann. 444, 
21 S 596, 62 AmSR 653; State v. 
Arnauld, 49 La. Ann. 104, 21 S 17%. 

Minn.—State v. Grimes, 83 Minn, 
460, 86 NW 449. 

N. J.—Plainfield sigs Marcellus, 68 
Nuivd. Dat) 201,252 .Ar 2 

N. ¥.—Roderick ie Whitson, 51 
Hun 620, 4 NYS 112; Vance vy. Had- 
field, 
Garabed, 20 Misc. 127, 45 NYS’ 827 
[rev 25 App. Div. 624 mem, 49 NYS 
1141 mem]. 

Porto Rico.—Peo. v. 
Porto Rico 720. 

S. C.—McCormick vy. Calhoun, 30 
S.-C) 93,°8 SE) 539. 

Tex.—McNeil v. State, 29 Tex, A. 
48, 14 SW. 393. 

32. See supra § 255. 

33. See statutory provisions and 
ordinances. 

34. Ala.—Cochran  y, 
(A.) 68 S 544. 

La.—State v. Gossens, 128 La. 270, 


Rivera, 16 


Anniston, 


54 S 795. 
Minn.—State v. Grimes, 838 Minn. 
pees 86 NW 449. 
J.—Belmar v. Barkalow, 67 N. 
de . 504, 52 A 157. 


Or.—Ah Poo y. Stevenson, 83 Or. 
840, 168 P 822. 

[a] Sentence held authorized.—An 
ordinance directing. that a person 
sentenced to pay a fine for violating 
it on failure to do so may be sen- 
tenced for thirty days, but that the 
magistrate may in his discretion for 
such default sentence to imprison- 


ment for a less time, will support aj v. Hatonton, 128 Ga, 


sentence for thirty days. Belmar v. 


51 Hun 620, 4 NYS 112; Peo. v.' 


Atlanta, 14 Ga. A. 540, 82 SE 607. 

41. State v. Parker, 87 Fla. 181, 
100 S 260. 

42. Unusual punishment generally 
see Criminal Law §§ 3191-3202. 

43. Phillips v. Atlanta, 87 Ga. 62, 
13 SE 201; State v. Whitaker, 48 La. 
Ann. 527,19 S 457, 85 LRA 561. 

[a] For example commitment for 
a period of two thousand one hun- 
dred and sixty days in default of 
making payment of fines aggregating 
seven hundred and twenty dollars in 
amount for each and costs of prose- 
eutions, ‘for violating a city ordi- 
nance, waS held to be unusual and 
unreasonable punishment in the sense 
of the constitution. State v. Whita- 
ker, 48 La. Ann. 527, 19S 457,-35 
LRA 561 (where it further appeared 
that upon essentially one complaint 
defendant was found guilty of sev- 
enty-two distinct violations of one 
ordinance within one hour and forty 
minutes, each one of such offenses 
succeeding the other and only one and 
one-half minutes intervening between 
the commencement of any two of 
them). 

44. State v. Whitaker, supra. 

45. Backus v. Atlanta, 7 Ga. A, 397, 
66 SE 1036. 

46. See Criminal Law i 3078 text 
and notes 62-64, 3207, 320 

47. Miller v. Camden, A PNG diye. 
501, 48 A 1069; Peo. v, La Compania 


de Lanchas del Comercio, 16 Porto 
Rico 479. 
48. Shuler v. Willis, 126 Ga. 73, 


54 SE 965; Williams vy. Sewell, 121 
Ga. 665, 49 SH 732; Papworth vy. Fitz- 
gerald, 106 Ga. 378, 32 SE 363; Hath- 
cock v. State, 88 Ga. 91, 13 SH 959; 
ee v. Mims, 5 Ga, A. 9, 62 SE 


[a] Judgment construed as im- 
posing alternative sentence.—Hardy 
27, 57 SH 99. 


49. Ex p. Anniston, 84 Ala, 21, 3 
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fine and imprisonment may not be imposed, where 
the by-law affixes them as alternative penalties.°° 
The imposition of a fine and the sentence to hard 
labor is erroneous where the by-law affixes them 
as alternative punishments or penalties.°t Where a 
charter of a municipality authorizes imposition of 
alternative sentences only, and an ordinance of the 
municipality authorizes cumulative sentence, so 
much of a sentence imposed under the ordinance 
as will come within the charter grant of authority 
can be legally enforced under the direction of the 
proper court.52 Separate penalties may not be re- 
covered for a continued act of omission in a pre- 
seribed course of action, but only one for the whole 
neglect.°* 

[§ 692] 5. Nonpayment of Fine. Defendant upon 
conviction must be given an opportunity to pay the 
fine before being committed to jail.°* The sentence 
may provide for imprisonment for nonpayment of 
fine, although the ordinance which is violated does 
not provide therefor if the statute authorizing the 
enactment of the ordinance so provides.®> <A judg- 
ment that defendant is then committed until the fine 
is paid is proper, although the fine is secured by 
an approved appeal bond when the judgment is 
rendered.°* Under the provision of some ordi- 
nances*? imprisonment for the nonpayment of fine 
may be imposed only when there is no appeal,°® and 
as soon as defendant has perfected his appeal the 
ordinance in so far as it provides for imprison- 
ment has age its force.59 

[§ 693] 6. Place of Imprisonment.°° The place 
of imprisonment is usually designated by the local 
statute or the ordinance itself.t Power to sentence 
to a certain jail or prison gives no warrant for im- 
prisonment elsewhere.®* In some jurisdictions by 
foree of constitutional provisions a woman can- 
not be punished by being subjected to work on the 
streets.®* 

[§ 694] 7. Amendment of Sentence. “Where upon 
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conviction defendant is sentenced to pay a fine, it 
has been held that the court may during the same 
term amend the sentence by adding an alternative 
sentence to a term on the public works.** 

[§ 695] 8. Suspension of Sentence or Dispensing 
with Penalty. In the absence of due authorization 
of law it is held that the court cannot dispense 
with the imposition of the penalty as a matter of 
grace, where the violation of the ordinance was 
proved.*> The court has no diseretion to refuse 
judgment when the case is duly charged and proved, 
and as a matter of benignity suspend the operation 
of the statute.°° Power to release from imprison- 
ment is not power to vacate or satisfy judgment.®* 

[§ 696] 9. Conclusiveness. A judgment of con- 
viction cannot be collaterally attacked if the court 
had jurisdiction.®°® If the proceedings are otherwise 
regular, the judgment rendered after a hearing upon 
the merits cannot be assailed on the ground that 
the recovery awarded to the municipality may have 
been technically erroneously called a fine, a pen- 
alty, damages or a debt.®® 

[§ 697] 10. Commitment and Enforcement of 
Judgment or Sentence; Binding Over.7° A com- 
mitment is proper when the sentence is imprison- 
ment without fine,7* and where the sentence is 
imprisonment in default of payment. of the fine, a 
commitment issued to carry the judgment into effect 
is proper.7? In some jurisdictions by force of stat- 
ute’? the mode of enforcing the penalty is by a 
distress warrant,’ and no warrant of commitment 
can be issued unless it appears that defendant has 
no sufficient property whereon to levy the warrant 
of distress.“5 A sentence is not void by the addi- 
tional provision that defendant shall go upon his 
own recognizance until an order of his commit- 
ment is issued.’6 

The sufficiency of the commitment usually is gov- 
erned by the general rules applicable to commit- 
ments in criminal cases generally.™7 


S 910; McInerney v. Denver, 17 Colo. 58. Carson y. Bloomington, 6 Ill. 65. New York v. Hewitt, 91 App. 
302, 29 P 516;-Callaway v. Mims, 5| A. 481. Div. 445, 86 NYS 832; New York 
Ga. A. 9, 62 SE 654. 59. Carson v. Bloomington, supra.| Tenement House Dept. v. Meyerson, 

[a] Construction.—A judgment im- 60. Place of imprisonment gener-| 92. Misc. 213, 155 NYS 352; New 


posing a sentence that accused pay a 


fine in a given amount, and in de- 61. 


ally see Criminal Law §§ 3240-3246. 
See statutory provisions and 


York y. Leef, 128 NYS 676. 
66. 


fault of the payment of the same 
within ten days that he work at hard 
labor in the streets, is not a judg- 
ment imposing an alternative sen- 
tence, but one imposing a fine witha 
provision that its payment shall be 
enforced by labor, and not authorized 
by law. Williams v. Sewell, 121 Ga. 
665, 49 SE 732. 

. Hx p. Anniston, 84 Ala. 21, 3 
S 910; McInerney v. Denver, 17 Cdlo. 
302, 29 P 516. 


4 ae Ex p. Anniston, 84 Ala, 21, 3 
10. 

52. Reddick v. Milledgeville, 14 
Ga. A. 461, 81 SE 384. 

53. pareeeeee v. Edison Plectric 
Illum 8 Pa. Co. 178: 


54, ees v. Fitzgerald, 106 
Ga. 378, 32 SE 363; Calhoun v. Little, 
106 Ga. 336, 32 SE 86, 71 AmSR 254, 
43 LRA 630; State v. Fisher, 50 La. 
Ann. 45, 23 S 92. But see Kinney v. 
Blackshear, 115 Ga. 810, 42 SE 231 
(for power to sentence to labor 
without an opportunity to pay a 
fine). 

[a] f 
mus.—State v. Fisher, 
45; 23'S 92. 

55. In re Hurston, 112 Kan, 238, 
210 P 495. 

56. Davis v. Peo., 47 Colo. 1,7:105 
P 879; Braisted v. Peo., 38 Colo. 54, 
SS ey 151; Braisted v. Peo., 38 Colo. 
49, 88 P 150. 

57. See ordinances. 


Payment will supersede mitti- 
50 La. Ann, 


ordinances. 

[a] Chain gang.—Stone vy. Padu- 
cah, 120 Ky. 322, 86 SW 531, 27 KyL 
717. See Pearson vy. Wimbish, 124 
Ga. 701, 52 SE 751 (not in the chain 
gang of the county where prisoners 
convicted of misdemeanors against 
the state and felons whose punish- 


ment has been reduced are con- 
fined). 
[b] Station house.—Lyons v. Col- 


lier, 125 Ga, 231, 54 SE 183. 

[c] Town jail.—Saner v.. Peo., 17 
Colo, A.-307, 69 P76. 

[d] ‘Workhouse.—State v. Grimes, 
83 Minn, 460, 86 NW 449; State v. 
50 Minn, 128, 52 NW 3887, 


Te] County jail—(1) Saner  v. 
Peo., 17 Colo, A. 307, 69 Pi 76; State 
Vai Beaufort, 2819S) Cx ii 4916.) ianc2)) 
Power to collect. fine by capias ad 
satisfaciendum will authorize im- 
prisonment in the county jail for that 
purpose. State v. Beaufort, supra. 

[f] To work on public streets or 
public works. Lyons v. Collier, 125 
Ga. 2381, 54 SE 183. 

62. State v. Burris, 23 Ariz. 199, 
202 P 407; Merkee v. Rochester, 13 
Hun (N. Y.) Doz. 

63. Wright v. Bessemer, 209 Ala. 
374, 96 S 316. 

64. Lewis v. Forehand, 117 Ga. 
798, 45 SE 68 (such sentence being 
within the provision of the law un- 
der which accused was convicted). 


New York v. Hewitt, 91 App. 
Div. 445, 86 NYS 832. 

67. Newton v. Bergbower, 638 Ill. 
A, 201 (construing Rev. St. c 24 art 2 


§ 9). 

68. Brunswick v. Sims, 14 Ga. A. 
315, 80 SE 730. 

[a] Means of impeachment.—An 
oral expression, upon the part of the 
trial judge, of doubt as to the suffi- 
ciency of the proof of the defendant’s 
guilt, whether made prior to the sign- 
ing .of the judgment of guilty or 
thereafter, cannot be used to impeach 
that judgment. Berry v. Jackson, 16 
Ga. A. 479, 85 SH 683. [fol] Cochran 
Y, ,geckoon, 16 '\Ga.uA. 479, 186. SH 

69. Camas v. Kiggins, 120 Wash. 
40, 206 P 951. 

70. Final commitment and en- 
forcement of sentence generally sce 
Criminal Law §§ 8119-3149, 

71. Olson yv. Hawkins, 135 Wis. 
394, 116 NW 18. 

72. Olson v. Hawkins, supra. 

Ses statutory provisions. 
Winslow v. Gallagher, 27 N. B. 


Winslow y. Gallagher, supra. 
In re Murphy, 78 Kan. 840, 98 
See Criminal Law §§ 3122- 
[a] Commitment held sufficient.— 
Peo. v. Harring, 71 Misc, 615, 130 NYS 


1099 [app dism 204 N. Y. 584 mem, 
97 NE 1112 mem]. 


i $< $——_———$—$——__—____—____——_$_ $$$ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The commitment may be amended to correspond 
with the proof as to the offense for which defendant 
was convicted under the ordinance.*® 

Binding over. Where one charged with an offense 
against a municipal ordinance is on trial, and the 
evidence shows a violation of a penal statute, he 
should be committed to jail or bound over to the 
proper criminal court.7® Such binding over does 
not affect the validity of the conviction for viola- 
tion of the municipal ordinance.®°® 

[§ 698] W. Review—1. In General. In the ab- 
sence of constitutional limitations the legislature 
may, and often does, prescribe the appellate pro- 
cedure to be followed in proceedings for violations 
of municipal ordinances or regulations.’ Follow- 
ing the general rules,®? if the appellate procedure 
is prescribed by statute, it must be followed.%? 
Since the proceedings are had usually before police 
judges and similar inferior tribunals,°+ the rules 
governing appeals from justices of the peace and 
other magistrates®® are usually applicable, and it is 
indeed sometimes provided by statute that the same 
or similar procedure shall be followed.*® 

As civil or criminal. It has already been noticed 
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that the character of the proceedings for violations 
of municipal ordinances or regulations as criminal or 
civil is variously viewed by the courts, and that 
such proceedings may be considered criminal from 
some points of view and also civil from other points 
of view;*? and for the purpose of appellate pro- 
cedure the nature of the proceeding as criminal or 
civil for violation of municipal ordinances or regu- 
lations has also been variously viewed by the 
courts.“ Sometimes the question whether the ap- 
pellate procedure is to be determined as criminal 
or civil depends on statutory provisions.62 The 
appellate procedure has been considered as erimi- 
nal,®°° quasi-criminal,®! civil,®? and not criminal.®* 
If by force of statute the procedure on appeal is to 
be conducted in the same manner as that from a jus- 
tice’s judgment in a misdemeanor ease, it is held 
that the procedure is to be governed by that fol- 
lowed in criminal cases.°> The fact that the pre- 
seribed method of procedure on appeals from con- 
victions for violations of municipal ordinances is 
that pursued in the trial of criminal cases on appeal 
has been held not to change the character of the 
proceeding itself from quasi-criminal to criminal. 


78. Moore v. Campbell, 85 Ark.| motion in the lower court to correct 87. See supra § 606. 
581, 109 SW 544, the misprision, and have its name 88. See cases passim this section, 
79. Newton y. Fain, 114 Ga. 833,|! substituted for that of the common- 89. See statutory provisions. 
40 SE 9938; Johnson y. Atlanta, 6 Ga.| wealth, after which it may prosecute 90. Ala.—Turner v. Linevyille, 2 
A. 779, 65 SE 810. an appeal. Louisville vy. Wemhoff, 68 | Ala, A. 454, 56 S 603. 


80. Johnson y. Atlanta, supra. 

81. Conboy v. Iowa City, 2 Iowa 
90; Payne v. Com., 14 KyL 302; St. 
Peter v. Bauer, 19 Minn. 327; King 
City v. Duncan, 238 Mo. 513, 142 SW 
246. ' 

82. See supra § 610. 

83. Kansas City v. Proudfit, (Mo. 
A.) 207 SW 845; Boyd v. Francisco, 
106 Nebr. 249, 183 NW 291. 

[a] Affidavit for appeal and time 
of filing same.—(1) An affidavit for 
an appeal from a conviction for vio- 
lation of a city ordinance must be 
filed with the justice before whom 
defendant was convicted, and not 
with the court to which the appeal 
was taken. Fortune y. Wilburton, 5 
Ind. T. 251, 82 SW 738. (2) Mo. Rev. 
St. (1899) § 340, providing that no 
appeal from a justice of the peace 
shall be dismissed for want of affi- 
davit on appeal, if one is filed in the 
appellate court before the determina- 
tion of a motion to dismiss, does not 
apply to an order to appeal from the 
recorder’s court in an action for vio- 
lation of an ordinance. De Soto v. 
Merciel, 53 Mo. A. 57. 

{[b] Failure to deliver a writ of 
certiorari and a copy of the petition 
to the officer whose decision is sought 
to be reviewed, as required by Civ. 
Code (1895) § 4643, does not render 
the proceeding void, so that the suit 
cannot be renewed under § 3786, au- 
thorizing such renewal, unless the 
original petition was void for any 
reason. Bass v. Milledgeville, 121 Ga. 
151, 48 SE 919. 

[ec] Parties.—(1) Where one ac- 
cused of violating a city ordinance 
was tried and convicted in a munici- 
pal court presided over by a person 
acting as mayor of the city, and a 
certiorari was sued out by accused 
to set the conviction aside, the mu- 
nicipal corporation, and not the indi- 
vidual acting as mayor, was the 
proper party defendant in error to a 
bill of exceptions brought to the su- 
preme court for the purpose of re- 
viewing a judgment of the superior 
court overruling the certiorari. 
Stroup v: Pruden, 104 Ga. 721, 30 SH 
948. (2) A municipal corporation 
eannot prosecute an appeal from a 
judgment dismissing an appeal from 
a police court docketed in the name 
of the commonwealth against defend- 
ants, although the docketing of the 
case in that way may have heen a 
elerical misprision, the remedy of 
the corporation in that event being a 


SW 650, 24 KyL.438. (8) The fact 
that a suit was begun in the name of 
a village as plaintiff and on appeal 
was docketed in the circuit court in 
the name of the people of the state 
was not ground for reversal in the 
Supreme court, especially where ob- 
jection was not made until after ver- 


dict. Peo. v. Vinton, 82 Mich. 30, 46 
NW 831. 
{[d] Docket fee—One who has 


been convicted before a justice of the 
peace of violating a city ordinance, 
and has appealed therefrom to the 
criminal court of Cook County, where 
the case is triable de novo, cannot be 
compelled to pay a docket fee in the 
criminal court, as a condition prece- 
dent to having his case docketed in 
that court. Anderson y. Schubert, 
158 Ill. 75, 41 NE 853 [rev 55 Ill. A. 
227, and dist McArthur y, Artz, 129 
Ill. 352, 21 NE 802]. 

84. See infra § 623. 

85. Review of civil proceedings 
before justices of the peace see Jus- 
tices of the Peace §§ 386-698. 

Review of summary conviction be- 
fore magistrate see Criminal Law §8§ 
672-709. 

86. See statutory provisions. And 
see Turner vy. Lineville, 2 Ala. A. 454, 
56 S 603; King City v. Duncan, 238 
Mo. 518, 142 SW 246; St. Louis v. 
R. J.. Gunning? Co., 138° Mo. 347,139 
Sw 788 (St. Louis Charter art 4 § 25, 
providing that appeals may be taken 
from the police justice, in prosecu- 
tions for the violation of an ordi- 
nance, to the court of criminal cor- 
rection, ‘‘in like manner as provided 
by law for appeals from justices of 
the peace in criminal cases to their 
appellate court,” means that such ap- 
peals shall conform to the law gov- 
erning appeals from justices as it 
stands at the time an appeal is 
taken); Noll v. Alexander, (Mo. A.) 
282 SW 739::'Tarkio v. Loyd, 109 Mo. 
A. 171, 82 SW 1127 (under the express 
terms of Rev. St. [1899] § 5937, ap- 
peals from convictions under § 5934 
in police courts of fourth-class cities 
for violation of ordinances are to be 
taken in the manner provided by the 
statutes relative to appeals from 
justices of the peace in misdemeanor 
eases, and not under the provisions 
relative to civil cases, nor under 
§ 5929, relative to appeals from 
judgments on _ forfeited recogni- 
zances); Golden City v. Hall, 68 Mo. 
A. 627; Centerville y. Olson, 16 S. D. 
526, 94 NW 414, 


Ark.—Russellville v. Edwards, 80 
Ark. 314, 97 SW 57. 

Minn.—Crosby v. Stemich, 160 
Minn, 261, 199 NW 918; Madison--y. 
Martin, 109 Minn. 292, 123 NW 809. 

Mo.—Kansas City v. Proudfit, (A.) 
207 SW 845; Marble Hill v. Caldwell, 
189 Mo. A. 286, 176 SW 294. 

Nebr.—Ruffing v, State, 80 Nebr. 
555, 114 NW 583. 

[a] Change in style of case on ap- 
peal.—Where plaintiff in error was 
prosecuted in a justice’s court for 
violation of a city ordinance by 
criminal proceedings, and upon con- 
viction sentenced to pay a fine within 
two hours, or in default be impris- 
oned, but upon appeal the prosecu- 
tion was carried on by and in the 
name of the city as a civil cause, the 
alteration in the title of the cause 
was fatal. Webster v. Lansing, 47 
Mich. 192, 10 NW 196. 

91. Edgil v. Carbon Hill, 214 Ala 
532, 108 S 355; Russell v. Bessemer, 
19 Ala. A. 554, 99 S 53; Washington 
v. ‘Tuscaloosa, 919 Ada. A. 228, 96 S 
464; Childs v. Birmingham, 19 Ala. A. 
71, 94 S 790; Macon vy. Anniston, 18 
Ala. A. 552, 92 S 918; Craig v. Bir- 
mingham, 14 Ala. A. 630, 71 S 983; 
Perry .v. State, L,"Ala. A. 253, b> S 
1035; Portland v. Martin, 106 Or. 
176, 211 P 800; Portland v. White, 106 
Or. 169, 211 P 798. 

92. Ala.—Casteel v. Decatur, 109 
S 571 [granting writ of certiorari 
(A.) 109 S 571]; Feagin v. Attalla, 
162 Ala. 127, 50 S 72; Aderhold v. 
Anniston, 99 Ala. 521, 12 S 472. 
- Ill.— Hoyer v. ‘Mascoutah, 59 MIil. 
Sikes 

Ind.—Miller v. O’Reilly, 84 Ind. 168. 

Ind. T.—Fortune v. Wilburton, 5 
Ind. T.'251, 82 SW 738. 

Mo.—Marble Hill v. Caldwell, (A.) 
178 SW 226. 

93. Russell vy. Bessemer, 19 Ala. 
A. 554, 99 S 538; Washington v. Tus- 
caloosa, 19 Ala. A. 228, 96 S 464; 
Childs v. Birmingham, 19 Ala. A. 71, 
94 S 790; Macon y. Anniston, 18 Ala. 
A, 552, 92 S 913; Craig v. Birming- 
ham, 14 Ala. A. 630, 71 S 988; Perry 
Vi. State, LAda: Al 253, 55 ‘Si 1035 
Portland v. Martin, 106 Or. 176, 211 


P 800; Portland v. White, 106 Or. 
169, 211 P 798. , 
94. See infra § 703. 
95. Noll vy. Alexander, (Mo. A.) 


282 SW 739; Golden City v. Hall, 6 
Mo. A, 627. : 

96. McKinstry vy. Tuscaloosa, 172 
Ala. 344, 54 S 629. 
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[§ 699] 2. Right To Review—a. In General. 
When the jurisdiction over the proceedings for the 
violation of a municipal ordinance or regulation is 
conferred on a particular court, its decision when 
acting within its jurisdiction is final,®’ and there 
is no right to review it except when authorized by 
law.°8 The right to appeal is purely statutory,%® 
and it is within the province of the legislature to 
allow: or withhold? that right. In most jurisdic- 
‘tions provision has been made for review of pro- 
ceedings for violation of municipal ordinances,’ 
and the scope and extent of that right must be de- 
termined by the law controlling it. According to 
local practice the right of appeal may depend on 
whether the ordinance is the primary subject of 
inquiry,®> or on the amount of the fine or penalty 
imposed. <A case involving the validity of a mu- 
nicipal ordinance may be appealable irrespective of 
the amount involved." 

Conferring jurisdiction by consent. In proceed- 
ings for violation of municipal ordinances the par- 
ties thereto cannot by waiver or consent confer 
appellate jurisdiction where it does not otherwise 
exist.§ 

A municipal ordinance is not void because it does 

not provide for appeal.® 

[§ 700] b. Of Plaintiff. In the absence of statute 
providing otherwise the municipal corporation has 


97. Portland v. Martin, 106 Or. 
176, 211 P 800;. Portland v.. White, 
206 Or, 169, 211 ’P 798. 

98. Portland v. Martin, 106 Or. 176, 
211 P 800; Portland v. White, 106 Or. 
169, 211 P 798. 

99. State v. Anderson, 165 Minn. 
150, 206 NW 51; Red Wing v. Nibbe, 
AS Minn. 274, i99 NW 918. 


Minn.—8st, 


107 S 207; 


Mo.—St. 
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Mich. 603, 42 NW 1068. 
Minn. 81, 118 NW .154. 
Miss.—Pascagoula v. 
ae v. Davis, 73) Miss,. 521, 19 S 
Louis v. White, 


no right of appeal,!° especially when the proceed- 
ings are considered criminal or quasi-criminal and 
there is a judgment of acquittalt But by force 
of statute!” the corporation may enjoy the right of 
appeal,® especially when the proceedings are con- 
sidered civil.14 A legislative act granting the state 
the right to appeal does not by implication grant 
the same right to municipal corporations existing 
under state law.1® If the municipal corporation has 
the right to appeal such right may be enforced, al- - 
though the offense is also punishable by general 
statute.® 

As dependent on question involved.17 By force 
of statute!® the right of the municipal corporation 
to appeal may be limited to cases where the validity 
of the ordinance or regulation is involved,'® or to 
cases where the acquittal has been based on a ques- 
tion of law decided adversely to the corporation.”° 
Where the statute provides that the corporation 
may appeal in a case involving the validity of the 
ordinance, it cannot appeal from a judgment dis-. 
missing the prosecution for failure of the com- 
plaint to state a cause of action.?+ 

[§ 701] c. Of Defendant.?? The right of defend- 
ant to review depends on the statute.??. He has no 
common-law right thereto.24 Under the various 
provisions of law which govern the subject,?> de- 


Mo. 634, 34 SW 878; St. Louis v. 
Paul v. Stamm, 106] Marchel, 99 Mo. 475, 12 SW 1050; 
Kansas City v. Clark, 68 Mo. 588; 
Cunningham,|] Poplar Bluff v. Hill, 92° Mo. A. 
Pascagoula v. Cunning- | 17. : 
ham, 141 Miss. 604, 106 S 886; Water Oh. =~ State v. Rouch, 47 Oh. St. 
478, 25 NE 59; Van Wert v. Brown, 


47 Oh. St. 477, 25 NE 59. 


99 Mo. 14.. 


1. King. City v. Duncan, 238 Mo. 
513, 142 SW 246. 

2. State v. Anderson, 165 Minn. 
150, 206 NW 51; Red Wing v. Nibbe, 
160 Minn. 274, 199 NW 918; King City 


v. Duncan, 238 Mo. 513, 142 SW 
246. 

3. See constitutional and statutory 
provisions. 


4. Portland v. Martin, 106 Or. 176, 


211 P 800; Portland v. White, 106 
Or. 169, 211 P 798. 
5. Cairo v. Bross, 99 Ill. 521; 


North Manchester v, Oustal, 132 Ind. 
8, 31 NE 450; Griffee v. Summitville, 
10 Ind. A. 339, 37 NE 280, 1068; 
Homer v. Brown, 117 La. 425,, 41 S 
711; New Orleans v. Reems, 49 La, 
Ann. 792, 21 S 599; Parish v. Brous- 
sard, 42 a, Ann. 841, 8 S590; Ex p. 
Travers, 3 La. Ann. 693. 

6 Seibert v. Evansville, 195 Ind. 
189, 144 NE 841; Jerzakowski. v. 
‘South Bend, 82 Ind. A. 132, 145 NE 
520; American R, Express Co... '¥. 
Com., 187 Ky. 241, 218 SW 453, 219 
‘SW 427; Wertheimer vy. Boonville, 29 
Mo, 254. 

7, Homer v. Brown, 117 La, 425, 
41 S 711; Eureka City v. Wilson, 15 
Utah 53, 67, 48 P 41, 150, 62 AmSR 
904. 

8. Wong Sing y. Independence, 47 
Or: 231,83 PP’ 387. 

9. Norwood v. Wiseman, 141 Md. 
696, 119 A 688. 

Validity of ordinances generally 
see infra § 853. 

10. Ala.—Bessemer v. Smith, 155 
Ala. 157, 46 S 467; Brighton v. Miles, 
oot Ala. 673, 45 S 160 [expl Camden 

. Bloch, 65 Ala. 2361; Alabama City 
ei Allen, (A.) 108 S 26 67. 

Ga.—Hawkinsville v. Ethridge, 96 
Ga. 326, 22 SE 985; Cranston v. Au- 
gusta, 61 Ga. 572. 

Iowa.—State v. Vail, 57 Iowa 103, 
10 NW 297. 

Kan.—Lyons v. Wellman, 56 Kan. 
285, 48 P 267; Salina v. Wait, 56 Kan. 
283, 43° P 255. 

Mich.—Northville v. Westfall, 75 


477, 12 SW 1050; St. Louis v. Marchel, 
99 Mo. 475, 12 SW 1050. 

Mont.—Miles City v. Drum, 60 
Mont. 451, 199 P 719. 

N. Y.—Hudson v. Granger, 23 Misc. 
401, 52 NYS 9. 

Okl.—Idabel v. Dooley, (Cr.) 214 
P 7385; Oklahoma City v. Tucker, 11 
ee Cr. 266, 145 P 757, AnnCas19hb7D 

Utah.—Ophir v. Jorgensen, 225 P 
3842 [appr Ogden City v. Crossman, 
17 Utah 66, 53 P 985]; Salina City v. 
Freece, 61 Utah 574, 216 P 1078; 
Castle Dale v. Wooley, 61 Utah 291. 
2120P 411A 

Wis.—Platteville v. McKernan, 54 
Wis. 487, 11 NW 798. 

1l. Iowa.—State v. Vail, 
103, 10 NW 297, 

Kan,—Lyons v. Wellman, 56 Kan. 
285, 43 P 267; Salina v. Wait, 56 Kan. 
283, 43 P 255. 

Mich.—Northville y. Westfall, 75 
Mich. 603, 42 NW 1068. 

Miss.—Water Valley v. Davis, 73 
Miss. 521, 19 S 235. 

Mo.—St. Louis v. White, 99 Mo. 
477, 12 SW 1050; St. Louis v. Marchel, 
99 Mo, 475, 12 SW 1050. 

N. Y.—Hudson v. Granger, 23 Misc. 
401, 52 NYS 9. 

Wis.—Platteville v. McKernan, 54 
Wis. 487, 11 NW 798. And see cases 
supra note 10. 

Nature of proceedings generally 
see supra § 606. 

Rules of appellate procedure gener- 
ally see infra § 707. 

12. See statutory provisions. 

13. Colo.—Hummel vy. Ouray, 38 
Colo. 322, 88 P 6582;. Durango v. 
Reinsberg, 16 Colo. 327, 26 P 820; 
Greeley v. Hamman, 12 Colo. 94, 20 
2g le 

Tl).—Knowles v. Wayne City, 81 Ill. 
A. 471. 

Ky.—Com, v. 
106. 

Miss.—Water Valley v. Davis, 73 
Miss. 521, 19 S 235. 

Mo.—St. Charles v. Hackman, 133 


57 Iowa 


Ingraham, 7 Bush 


Durango v. Reinsberg, 16 Colo, 
327, 26 P 820; Greeley v. Hamman, 
12 Colo. 94, 20 Pp 1; Knowles v. Wayne 
City, 31 lll. A, 471; St. Louis v. Ben- 


der, 248 Mo. 118, 154 SW 88, 44 
LRANS 1072 ; St. Charles v. Hack- 
man, 133 Mo. 634, 34 SW _ 878; St. 


Louis Vv. Marchel, 99 Mo. 475, 12 SW 
pou Kansas City v. Clark, 68 Mo. 

15. Ada v. Rupprecht, (Okl. Cr.) 
233 P 238; Oklahoma City v. Tucker, 
11 Okl. Cr. 266, 145 P 757, AnnCas 
1917D 984, 

16. Montrose vy, Price, 69 Colo. 
535, 196 P 863. 

17. Generally see supra § 699. 

Validity of ordinance generally see 
infra § 853. 

See statutory provisions, 

19. Birmingham y. Ridgeway, 164 
Ala. 598, 51 S 303; Alabama City v. 
Allen, (Ala. A.) 108 S 267; Birming- 
rh v. Baranco, 4 Ala. A. 279, 58 S 

20. Jackson v. Harland, 112 Miss. 
41, 72 S 850. 

21. Alabama City v.' Allen, (Ala. 
A.) 108 S 267. 

22. Right of accused to review 
summary conviction in general see 
Criminal Law §§ 672, : 

23.. Puryear v. State, A 6ip' Arley va AS 
112, 75 S 704; Portland v. Martin, 106 
OxrAG6, 2.10 P 800; Portland v. White, 
106 Or. 169, 211 P 798. 

24, Portland v. Martin, 106 Or. 
176, 211 P 800; Portland v. .White, 
106.Or. 169, 211 ’P 798. 

25. See constitutional and statu- 
tory provisions, 

[a] Review of exceptions before 
sentence.—A statute providing for 
the review in the appellate court of 
exceptions before sentence has been 
held not to apply to a conviction for 
a violation of a municipal ordinance. 
Peo, v. Kohler, 168 Mich. 148, 133 
NW 960; Peo. v. Hymen, 167 Mich. 
216, 132 NW 516; Muskegon v. Hanes, 
146 Mich. 3885, 109 NW _ 674; Peo. 
yay Seatchs 146 Mich. 193, 109 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 701-704] 


fendant in an action or prosecution for violating 
an ordinance or regulation of a municipal corpora- 
tion is generally given the right to have the judg- 
ment reviewed by some form of procedure;?* but 
the particular remedy’ and court whose jurisdic- 
tion is invoked?® will depend upon the particular 
statute except where certiorari may lie under gen- 
eral rules.?° 

[§ 702] d. Waiver or Loss of Right. The right 
to test the validity of an ordinance in a higher 
court has been held not to be waived by a plea of 
guilty in the trial. court.*° When the validity of 
the ordinance is not questioned, it has been held 
that a plea of guilty bars an appeal.*! | Where the 
record does not show a legal conviction, the volun- 
tary payment of the fine or penalty does not oust 
the appellate court of jurisdiction on certiorari.®2 
Even though the remedy of appeal has been lost, the 
appellate court may exercise its supervisory juris- 
diction as against the execution of a sentence un- 
authorized by law.®8 

[§ 703] 3. Form of Remedy*+—a. In General. Un- 
der the general rule that, where particular jurisdie- 
tion is conferred upon an inferior court, its decision 
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within that jurisdiction is final without right to 
an appeal or writ of error therefrom, unless pro- 
vision is made therefor by law,*> the judgment 
in the absence of statute cannot be reviewed by 
appeal,*® or writ of error,?? although in the vari- 
ous jurisdictions provision is usually made by stat- 
ute®® for appeals®® or writs of error.*? In some 
states the proper proceeding is by writ of review.** 

[§ 704] b. Certiorari.*? In the absence of any 
other prescribed method of procedure the validity 
of the judgment may as a rule be inquired into 
by certiorari.4? While it is recognized that ordi- 
narily a writ of certiorari will not lie as to a void 
proceeding,#* as by reason of the ordinance being 
void,#® in view of the peculiar office of the writ 
to inquire into jurisdictional errors the fact that a 
proceeding may be void for want of authority or 
jurisdiction has been held not to be a sufficient rea- 
son for denying the writ,#® and it has been held 
that the writ might be issued to determine the 
question of the jurisdiction of the court to enter- 
tain an appeal in which the order complained of 
was made.** Under certain circumstances the rem- 
edy may be,by motion to set aside the judgment 


26. Ala.—Wright ¥ Bessemer, 
209 Ala. 374, 96 S 3816; Brighton v. 
Miles, 153 Ala. 673, 45 S 160. 

Colo.—Tracey v. Peo., 6 Colo. 151. 

Ill.— Knowles vy. Wayne City, 31 
Tll. A. 471, 

Iowa.—Conboy v. Iowa City, 2 Iowa 
90; Dubuque v. Rebman, 1 Iowa 444. 

Mich.—Crary v. Marquette Cir. 
Judge, 197 Mich. 452, 168 NW 905, 
166 NW .954. 
ae Peter v. Bauer, 19 Minn. 

Mo.—St. Louis v. Marchel, 99 Mo. 
475, 12 SW 1050; Poplar Bluff v. Hill, 
92 Mo. A, 17. 

Oh,—Miller v. Bellefountaine, 2 Oh. 
Cir, Ct. 139, 1. Oh. Cir. Dec...407. 

Or.—Grossman y. Oakland, 30 Or. 
478, 41 P 5, 60 AmSR 832, 36 LRA 
593; Cunningham v. Berry, 17, Or. 
622, 22 P 115, 

S. C.—Charleston v. Brown, 42 S. C. 
184, 20 SE 56. 

Tenn.—O’Haver v. Montgomery, 
aaeqeen: 448, 111 SW 449, 127 AmSR 

W. Va.—Ridgway v. Hinton, 25 W. 
Va. 554, 

Wis.—Milwaukee vy. Beatty, 149 
Wis. 349, 185 NW 873. 

Form of remedy see infra § 703. 

27. See infra §§ 703-705. 

28. See infra § 706. 

29. See infra § 704. 

30. Frank v. Cincinnati, 7 OhS&CP 
544, 5 OhNP 520; Grossman v. Oak- 
land, 30 Or. 478, 41 P 5, 60 AmSR 832, 
36 LRA 5938. 

81.. Cooper v. Appalachia, (Va.) 
134 SE 591. 

32. Bolivar Borough v. Coulter, 10 
Pa. Dist. 17. 

33. Abita Springs v. Pons, 145 La. 
990, 83 S 216. 

34. Appeal or writ of error to re- 
view summary conviction in general 
see Criminal Law § 681. 

Injunction against prosecution see 
Injunctions §§ 438—450%. 

Review upon habeas corpus see 
Habeas Corpus § 23. 

35. See Criminal Law § 672. 

_f[a] Reserved questions. — Under 
the statute conferring on _ circuit 
judges the power to reserve for the 
opinion of the supreme court ques- 
tions arising on the trial of offenses 
under the general laws of the state, 
the recorder of Detroit, when trying 
complaints for breach of city ordi- 
has no authority so to re- 


nances, 
serve questions. Peo. vy. Jackson, 8 
Mich. 78. 

36. St. Louis v. Marchel, 99 Mo. 


475, 12 SW 1050; Holzworth v. New- 
ark, 50 N. J. L. 85, 11 A 131; Greeley 
v. Passaic, 42 N. J. L. 87 [rev on 
other grounds 42 .N. J. L. 429]; Wong 


Sing v. Independence, 47 Or. 231, 83 
P 387; Cunningham y. Berry, 17 Or. 
622, 22 P 115; Barton v. La Grande, 
Vi Or: | 677, 22) Py ikl eeGorvaltis avn 
Stock, 12 Or, 391, 7 P 524; La Fay- 
ette v, Clark, 9 Or. 225; Platteville v. 
Tae wae 54 Wis. 487, 11 NW 


[a] Charter prohibition.—The char- 
ter may prcvide that no appeal shall 
be taken from convictions in certain 
cases. McGarty v. Deming, 51 Conn. 


422. , 

37. Jackson y. Peo., 8 Mich. 262; 
Brandt v. State, 80 Nebr. 843, 115 
NW 327; Canfield v. Brobst, 71 Oh. 
Sag 72 NE 459 [rev 24 Oh, Cir, Ct. 

38. See statutory provisions. 

39. Colo.—Durango v. Reinsberg, 
16 Colo. 327, 26 P 820; Greeley v. 
Hamman, 12 Colo. 94, 20 P 1.° 

Conn.—McGarty v. Deming, 51 
Conn. 422. 

Ind.—Miller v. O’Reilly, 84 Ind. 168. 

Iowa.—Conboy v. Iowa City, 2 Iowa 
90; Dubuque v. Rebman, 1 Iowa 
444, ; 


Ky.—Payne v. Com., 14 KyL 302. 

La.—Homer v. Brown, 117 La. 425, 
41 S 711; State v. Judge Orleans 
Parish: Cr, Dist. Ct., 105 Wa. ,758, 30 
S 105; New Orleans v. Chappuis, 105 
La. 179, 29'S 721, 

Minn.—St. Peter v. Bauer, 19 Minn. 
327. 

Mo.—St. Louis v. R. J. Gunning 
Go, 138, Mos; 347,..39. SW, 7882. St. 
Charles v. Hackman, 133 Mo. 634, 34 
SW 878; St. Louis v. White, 99 Mo. 
477, 12 SW 1050; St. Louis v. Mar- 
chel, 99 Mo. 475, 12 SW 1050; Kansas 
City v. Clark, 68 Mo. 588; Tarkio v. 
Loyd, 109 Mo. A. 171, 82 SW 1127; 
De Soto v. Merciel, 53 Mo. A. 57. 

N. J.—Bayonne v. Herdt, 40 N. J. L. 
264; Bache v. Phillipsburg, (Sup.) 127 
A 8 


W. Va.—Ridgway v. Hinton, 25 
W. Va. 554. 

40. Peo. v. Smith, 146 Mich. 193, 
109 NW 411; St. Louis v. Bender, 248 
Mo. 113, 154 SW 88, 44 LRANS 1072; 
Van Buskirk v. Newark, 26 Oh. St. 
37; Frank v..Cincinnati, 7 OhS&CP 
5445 OhNP 520. 

41. Cunningham vy. Berry, 17 Or. 
622, 22 P 115; La Fayette v. Clark, 
9 Or. 225. 

{a] Absence of other remedy.— 
Where an ordinance fixed the punish- 
ment of disorderly persons at fine 
“or’ imprisonment, the remedy of 
one sentenced by the municipal court 
to imprisonment “and” a fine was by 
appeal, under L. (1891) p 111 c 64 
§ 11, providing for an appeal to the 
superior court from the judgment of 
the municipal court, and not by writ 


of review, under Sess. L. (1895) p 115 
§ 4 (2 Ballinger Code § 5741), pro- 
viding for writ of review when there 
is no appeal, nor any plain, speedy, 
and adequate remedy at law. Fal- 
gente v. Seattle, 18 Wash. 509, 52 P 
50. 

[b] Waiver.—Defendant, by plead- 
ing guilty in a prosecution under a 
city ordinance, does not waive his 
right to attack the validity of the 
ordinance on writ of review. Gross- . 
man v. Oakland, 30 Or. 478, 41 P 5, 
60 AmSR 832, 36 LRA 593. 

42. See generally Certiorari 11 C.. 
J. p 80. 

Certiorari in summary proceedings 
see Criminal Law § 673. 

43. Ala.—Camden v. Bloch, 65 Ala. 
236. 

Cal.-—Denninger v. Pomona Record- 
ers’ Ct., 145.Gal. 629,79 P) 360. 

Ga.—Forbes v. Savannah, 160 Ga. 
701, 128 SE 806; Simpson v, Lumpkin, 
121 Ga. 167, 48 SE 904; Douthit v. 
Blue Ridge, 13 Ga. A. 645, 79 SE 744; 
Moore y. Winder, 10 Ga. A. 384, 73 
SE 529. 

Mich.—Grand Rapids v. Braudy, 
105 Mich. 670, €4 NW 29, 55 AmSR 
472, 32 LRA 116; Warner v. Porter; 
2 Dougl. 358. 

N. J.—Roarke v. Buckley, 86 N. J. 
L. 38, 90 A 1019; Blazier v. Keffer, 79 
NJ; LL.) 252,75 A 439; Hast, Orange 
vy. Richardson, 71 N. J. L. 458, 59 A 
897; Watson v. Plainfield, 60 N. J. L. 
260, 37 A 615; White v. Neptune City, 
56 N, J. L. 222, 28 A 378; Mowery v. 
Camden, 49 N. J. L. 106, 6 A 438; 
Plainfield vy. Bussell, (Sup.) 1382 A 
484; Miller v. Belmar, (Sup.) 129 A 
761; Bache v. Phillipsburg, (Sup.) 127 
A 85. 

Pa.—Bolivar Borough vy. Coulter, 
10 Pa. Dist. 171; West Pittston Bor- 
ough vy. Dymond, 8 Kulp 12; Plymouth 
Borough v. Penkok, 7 Kulp 101; 
Lancaster v. ‘Hirsch, 1 LancLRev 
209. : 

Ont.—Reg. v. Washington, 46 U. C. 
Q. Bueaede 

44. Bass v. Milledgeville, 122 Ga. 
177, 50 SE 59; Fanning v. Washing- 
ton, 17 Ga, A. 335, 86 SE 733; Moore 
v. Thomasville, 17 Ga. A. 285, 86 SE 
641; Sheridan v. Cadle, 24 Wyo. 293, 
157 P 892. 

[a] Legal existence of court.— 
Certiorari cannot be employed to test 
the legal existence of the court to 
which it is directed. Bass v. Mill- 
edgeville, 122 Ga. 177, 50 SH 59. 

45. Fanning v. Washington, 17 Ga. 
A. 335, 86 SE 733; Moore v. Thomas- 
ville, 17 Ga. A. 285, 86 SH 641. 

46. Sheridan. v. Cadle, 24 Wyo. 
293; 157.P 892, 

47. Sheridan v. Cadle, supra. 
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and not to reverse it by certiorari.*® 

[§ 705] c. Exclusive and Concurrent Remedies; 
Election. Whether particular remedies are concur- 
rent or exclusive is a question of local practice. 
Accordingly, the remedy may be concurrent*? or 
exclusive.°° A writ of review will not lie where the 
right of appeal exists.*! 
vided for, a writ of error will not lie? Where the 
remedies are concurrent, the particular remedy to be 
used usually is at the election of defendant,°* and 
when once defendant has elected one remedy he 
is precluded from his right to exercise the other.** 

[§ 706] 4. Jurisdiction. The appellate jurisdic- 
tion in proceedings for violations of municipal ordi- 
nances or regulations is usually conferred by stat- 
ute on specified courts.*> The jurisdiction of par- 
ticular tribunals may be exclusive®® or concurrent®* 
according to the local practice. Where the statute 
provides for appeal to an intermediate court, there 
can be no appeal directly to a higher court.°? Un- 
der some statutes®® the right to review is limited 
to a review by an intermediate court,®° and there 
is no right to appeal to the highest court.*t  Un- 
less otherwise provided a statute conferring the 
right of appeal from one court to another limits 
such right of appeal to the latter court only.®? 

[§ 707] 5, Proceedings for Transfer of Cause—a. 


48. McDonald vy. Ludowici, 17 Ga. 
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Where an appeal is pro- 


602; Sheridan v. Cadle, 24 Wyo. 293, 


[$§ 704-710 


In General. Matters relating to the proceedings for 
the transfer of the cause to the appellate court 
usually are governed by the general rules apph- 
cable to civil®* or criminal** cases depending upon 
whether the proceedings are considered criminal 
or civil.°> Irregularities in the manner of taking 
the appeal may be waived by the parties.°° 

Leave of court. By some statutes leave of the 
appellate court is necessary before an appeal may 
be taken.° 

[§ 708] b. Time of Taking Appeal.°* The appeal 
must be perfected within the period prescribed by 
statute.6® The application for certiorari must be 
made within the time specified by law.‘° 

[§ 709]. c. Notice of Appeal. The cause must be 
transferred to the appellate court upon the notice 
prescribed by law.71 The service of notice of appeal 
should be made according to law.*? 

[§ 710] d. Bond. In the absence of statute re- 
quiring it, no security need be given on appeal."® 
This rule is particularly applicable where the mu- 
nicipal corporation appeals from a judgment against 
it,"* and ordinarily statutes requiring such a bond 
from defendant’s appeal do not apply to munici- 
palities:7> By force of statute an appeal bond may 
be required.7® The requiring of such a bond is not 


(one convicted before the mayor of a 


A. 523, 87 SE 807. 
49. Bache “vy. Phillipsburg, (N. ‘J. 
Sup.) 127 A 85. 


50. Sellers v. Corvallis, 5 Or. 273. 

51. Sellers v. Corvallis, supra. 
ao Ridgway v. Hinton, 25 W. Va. 
Oa. 

53. Bache v. Phillipsburg, (N. J. 


Sup.) 127 A 85. 

54. Bache y. Phillipsburg, supra. 

55. See statutory provisions. 

[a] Circuit court.—Reid v. Greene, 
156 Ala. 640, 47 S 195; La Grange vy. 
Indiana Harbor Belt R. Co., 202 Ill. A. 
343; Louisville v. Coalter, 171 Ky. 633, 
188 SW 853; Payne v. Com., 14 KyL 
302; State v. Mattingly, 79 Oh. St. 
79, 86 NE 353; Portland v. Martin, 
106 Or. 176, 211 P 800; Portland v. 
White, 106 Or. 169, 211 P.798; Rags- 
dale v. Danville, 116 Va. 484, 82 SE 


[b] City court.—Reid v. Greene, 
156 Ala. 640, 47 S 195. 

[ec] Common council.—Hicks vy. 
Hazlehurst, 14 Ga. A. 813, 82 SE 354. 

[d] Corporation court.—Ragsdale 
v. Danville, 116 Va. 484,82 SE 77. 

[e] County court.—Peo. v. Mc- 
Carthy, 121 Misc. 56, 200 NYS 818; 
Key -v., Ardmore; > (Oki, Cr): 2347 2 
(93> Taylor .County - Vv. Jarvis,’ CDex, 
Commn. A.) 209 SW 405; Hickman v. 
State, 79 Tex, Cr: 125.9183 SW 11:80) 

{[f] Court of appeals.—Hill v. 
Pratteville, 12 Ala. A. 606, 67 S 619; 
Roney v. Florala, 10 Ala. A. 370, 65 
S 91; Burlington v. Stockwell, 56 Kan. 
208, 42 P 826; Burlington v. Stock- 
well, 1 Kan. A. 414, 41 P 221; Louis- 
ville v. Coalter, 171 Ky. 633, 188 SW 
ee Com. v. Ingraham, 7 Bush (Ky.) 


[el Court of common  pleas.— 
Paterson Bd. of Health v. Cohen, 88 


N. J, L. 369, 95. A. 609; Bayonne. v. 
Merdt, 405 N. J.-L. 2645) {Miller 7 vy: 
Bellefountaine, 2 Oh. Cir. Ct. 139, 1 
Oh. Cir. Dec. 407; Mechanicsburg 
Borough v. Gray, 61 Pa. Super. 95; 
Bolivar Borough v. Coulter, 10 Pa. 


Diste7ar 

[h] Court of quarter sessions.— 
Mechanicsburg Borough v. Gray, 61 
Pa. Super. 95. 

[i] District court.—Huer v. Cen- 
tral, 14; Colo. 71, 23 P3233 Ottumwa 
v. Schaub, 52 Iowa, 515, 3 NW 529; 
Dubuque v. Rebman, 1 Iowa 444; 
Leavenworth v. Weaver, 26 Kan, 392; 
Shreveport v. Marx, 148 La. 31, 86 S 


157 P 892; Stutsman v. Cheyenne, 18 
Wyo. 499, 113 P 322. f 

[ji] Superior court.—Moore v. Win- 
der, 10 Ga. A. 384, 73 SH 529. 

[k] Supreme court.—(1) Peo. v. 
Pacific Gas, etc., Co., 168 Cal, 496, 
143. B 72%) AnnCasi9gt7A | 3285 Hix) p: 
Travers, 3 La, Ann. 693; St. Louis v. 
De Lassus, 205 Mo. 578, 104 SW 12. 
(2). Under” Oh... -Rev. 9St.1'§' 7356) °(2 
Smith & B. Rev. St. p 2123), provid- 
ing that “in any criminal case, includ- 
ing a conviction for a violation of an 
ordinance of a municipal corpora: 
tion,” the judgment, or final order of 
the circuit court, in cases of convic- 
tion of a felony or misdemeanor, ‘‘and 
the judgment of the circuit court in 
any other case involving the consti- 
tutionality of a statute,” may be re- 
viewed. by the supreme court, the 
supreme court has jurisdiction to re- 
view a judgment of the circuit court 
acquitting a defendant charged with 
violating an ordinance based on ‘the 
Local Option Law (85 Ohio L. p 55), 
where such judgment is placed on the 
ground that the statute is unconsti- 
tutional. _ State v. Rouch; 47 Oh. St. 
478, 25 NE 59; Van Wert v. Brown, 
47 Oh. St. 477, 25 NE 59. 

: ae Montgomery v. Belser, 
OE 

57. Jarvis v. Taylor County, (Tex. 
Civ. A.) 1683 SW 3834, 168 SW 415. 

58. Milwaukee v. Simons, 93 Wis. 
576, 67 NW 922 [dist Milwaukee v. 
Gross, 21 Wis. 241, 91 AmD 472]. 

59. See statutory provisions. 

60. Portland v. Parchen, 113 Or. 
209, 231 P 980; Portland v. Martin, 
L0G) Or OL76 210" PAs002 -Portlanai-va 
White, VO6 Or 169, 2PL9 P7798. 

61. Portland v. Parchen, 113 Or. 
209, 231 P 980; Portland v. Martin, 
106,Or. 176, 211 -P 800: Portland’ v; 
White, 106 Or. 169, 211'P 798. 

62. Portland v. Martin, 106 Or. 
176, 211 P 800; Portland v. White, 106 
Opies 2k le Psr7,018: 


538 Ala. 


ee See Appeal and Error §§ 1031- 
1365. 

64 See Criminal Law §§ 38356- 
3384. 

65. See supra 606. 

66. Casteel v. Decatur, (Ala.) 109 
S 571 [granting writ of certiorari 


(ALY 109° S) 571) 6 

67. See statutory provisions, And 
see Canfield v. Brobst, 71 Oh. St. 42, 
72 NE 459 [rev 24 Oh. Cir. Ct. 555] 


village for viclation of an ordinance, 
who applies, under Rev. St. [1892] 
§ 1752, to a court of common pleas 
for leave to file a petition in error to 
review the judgment, on refusal of 


such leave, cannot bring error in the 


circuit court to review Such order); 
Miller v. Bellefoutaine, 2. Oh. Cir. Ct. 
139, 1 Oh. Cir. Dec. 407 (under Rev. 
St. § 1752, leave to file is a condition 
precedent to the right to have a con- 
viction under an ordinance of any - 
municipal corporation reviewed by 
the court of common pleas; hence, 
where a petition in error has been 
filed without such leave, the common 
pleas does not obtain jurisdiction) ; 
Mahanoy City v. Bissell, 9 Pa. Co. 
469; Wilkes-Barre vy. Stewart, 10 
Kulp (Pa.) 28. 

68. Time for filing transcript of 
record see infra § 711. 

69. Conboy vy. Iowa City, 2 Iowa 
903 St), Dowis v: Ro Io"Gunninge ‘Cos 
- 247, 39 SW 788; Marble Hill 
v. Caldwell, 189 Mo. A. 286, 176 SW 
294; De Soto v. Merciel, 53 Mo, A. 
57; Boyd v. Francisco, 106 Nebr. 249, 
1838 NW 291. 

[a] Extension of time.—The mayor 
of a municipality has no authority to 
allow ten days after the overruling 
of a motion for a new trial in which 
to prepare and file a bill of excep- 
tions, and, if an appeal is desired, it 
must be taken at the time of the de- 
cision, Bradner v. Grundetisch, 15 
Ohi Cir iCt. 532, 8 Ohe Cir. *Dech 22: 

70. Evans v. Forsyth, 126 Ga. 589, 
55 SE 490. 

71. Graham ‘v. State, 1 Ark.” 79" 
Smith v. Washington, 4 Ga. A. 514, 
61 SE 923; Centerville v. Olson, 16 S, 
D. 526, 94 NW 414. 

72. Sullivan v. Summit County 
Dist. "Ct., 65 Utah 4007 2387) P56) 

73. Hummel vy. Ouray, 38 Colo. 
$22; 88 P 582, 


74. Hummel y. Ouray, supra. 

75. Hummel v. Ouray, supra. 

76. See statutory provisions. 

[a] Enforcement.—(1) Versailles 
v. Ross, (Mo.) 208 SW 4654. (2) 


Where one fined before the mayor for 
violation of a municipal ordinance 
appealed to the circuit court, giving 
bond to satisfy the judgment which 
might be rendered against him on the 
appeal, instead of a bond to appear 
at the term to which the appeal was 
taken, he was not, on being again 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ a denial of appeal.” Any statutory provision as 
* to the security to be given on appeal must be com- 
plied with,’® in order for the appellate court to 
acquire jurisdiction.’®. An appeal on a defective 
appeal bond will not be allowed.8° The bond ten- 
dered must be sufficient*t and the conditions of the 
bond must be in the terms provided by law;*? if 
not, the official upon whom the power is vested to 
pass upon its sufficiency may refuse it.8° The bond 
must be approved by the designated official.$* In 
certiorari it must affirmatively appear that the bond 
required has been giver or that a pauper affidavit 
has been filed in lieu thereof.*° The petition of cer- 
tiorari must set forth all the essential facts which 
are necessary to enable the appellate court to de- 
cide whether the bond given conforms to the stat- 
ute.8® While the better practice is to exhibit a 
copy of the bond with the petition,®” the failure to 
do so furnishes no reason for refusing the order 
for certiorari, when the petition is accompanied by 
a certificate from the lower court that the bond was 
given and approved as required by law.8® An 
amendment to supply a bond at the time of hearing 
on certiorari is properly disallowed.*® 
[§ 711] 6. Transcript of Record.% The record 
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must show everything necessary to constitute a legal 
conviction ;°+ for example, it must show the affi- 
davit and warrant upon which the prosecution was 
commeneed,*” a valid arrest,®* that defendant had an 
opportunity of being heard,®* and that the judgment 
was duly entered; it must find that the specifie 
act charged has been performed by defendant,°° 
and describe and define such act so as to show 
that it was unlawful,°7 and must show that the 
offense was committed after the passage of the 
ordinance,®®> and within the jurisdiction of the 
court.°® The notice of appeal must be ineluded in 
the transcript of the record.t| Under some statutes 
a certified copy of the docket entries, together with 
a certificate of the recognizance, is all that is nec- 
essary to confer jurisdiction upon the appellate 
court.2. It is only where the record affirmatively 
shows the judgment to be void for want of juris- 
diction in the trial court that the appeal will be 


dismissed for want of jurisdiction in the appellate — 


eourt.® ; 
Setting out ordinance. As a general rule it is held 
necessary that the ordinance, or at least such part 
thereof as is involved’in the proceedings, must be 
incorporated in the record.t| The court on appeal 


convicted in the circuit court, preju- 
diced by judgment being entered 
against him and his sureties on the 
bond for the assessed penalty and 
costs instead of being fined, since 
execution may issue for an unpaid 
fine in the circuit court, as in civil 
cases, under Code (1896) § 5424 
(Code [1886] § 4534). Goldsmith v. 
Huntsville, 120 Ala, 182, 24 S 509. 

77. wx p. Davis, (Ariz.) 236 P 715. 

78. Ala.—Puryear v. State, 16 Ala. 
A. 112, 75 S 704; Piedmont vy. Lee, 13 
Ala. A, 567, 68 S 574. ; 

Cal.—Thomas vy. Hawkins, 12 Cal. 
Aero Lon oe bile. 

Ga.—Mohrman vy. Augusta, 103 Ga. 
841, 31 SE 95; Naylor v. Tybee, 35 
Ga. A. 253. 132 SE 780; Cohen v. 
Brunswick, 33 Ga. A. 75, 125 SE 513; 
Nightingale v. Brunswick, 29 Ga. A, 
184, 114 SH 584; Allen v. Blue Ridge, 
28 Ga. A. 89, 110 SE 322; Nightingale 
v. Brunswick, 26 Ga. A. 43, 105 SE 
382; Powell v. Dublin, 24 Ga. A. 359, 
100 SE 777; Williams v. Dublin, 24 
Ga. A. 358, 100 SE 777; Lee v. Thom- 
aston, 21 Ga. A. 129, 94 SI 265; Stin- 
chomb v. Fayetteville, 19 Ga. A. 748, 
92 SEH 231; Detmering v. Fayetteville, 
19 Ga. A. 747, $2 SE 230; Gillespie v. 
Macon, 19 Ga. A. 1, 90 SI 970; Fair- 
fax v. Atlanta, 18 Ga. A. 785, 90 SE 
721; Mitchell v. Thomasville, 18 Ga. 
A. 781, 90 SE 721; Hubert v: Thomas- 
ville, 18 Ga. A. 756, 90 SE 720; Flynn 
v. Hast Point, 18 Ga. A. 729, 90 SE 
372; Roberts v. Colquitt, 17 Ga. A. 
557, 87 SE 816; Carolis v. Atlanta, 13 
Ga." A. 662;°.79 SE. 752;* Dixon —-v. 
Waynesboro, 10 Ga, A. 801, 74 SE 
302; Moon v. Jefferson, 10 Ga. A. 572, 
73 SE 854; Tooke v. Oglethorpe, .4 
Ga. A. 851, 62 SE 544; McDonald v. 
Ludowici, 3 Ga. A. 654, 60 SE 337. 

Til.—Sullivan v. Henry, 204 Ill. A. 

95. 
5 Ind.—Miller v. O’Reilly, 84 Ind. 168. 

[a] Yo whom given.—On appeal 
from a conviction of violating a town 
ordinance, the bond may be made 
payable to the town, when the forbid- 
den act is not prohibited by any state 
Irish v. State, (Tex. Cr.) 24 


Ww 516. 
5 . Thomas v. Hawkins, 12 Cal. A. 


OeLO ey Oe: 

x 20. Centerville v. Olson, 16 S, D. 

526, 94 NW 414. 
$1. Ex p. Johnston, 99 Ark. 201, 
37 SW 803. 

5 [a] Bond held insufficient.—Night- 

ingale v. Brunswick, 26 Ga. A. 43, 105 


B 382. , 
: g2. Tooke v. Oglethorpe, 4 Ga. A. 


(43 6 Pee2 31] 


851, 62 SE 544; McDonald v. Ludo- 
wici, 3 Ga. A. 654, 60 SE 387. 

{al Forfeiture.—Where the bond’s 
conditions are that defendant will 
prosecute the appeal to effect or fail- 
ing therein he will pay and satisfy 
such judgment as the city court may 
render, it is held that upon the fail- 
ure of defendant to appear the only 
judgment possible is an affirmance of 
the judgment of the lower court, and 
that no judgment can be rendered for 
the amount of the appeal band as 
upon a forfeiture thereon. eagin 
v. Attalla, 162 Ala. 127, 50 S 72. 

83. Ex p. Johnston, 99 Ark. 201, 
137 SW 803. 

84. Piedmont v. Lee, 13 Ala. A. 
567, 68 S 574; Tooke v. Oglethorpe, 4 
Ga. A. 851, 62 SE 544; McDonald v. 
Ludowici, 3 Ga. A. 654, 60 SE 337, 

85. Cannon v. Americus, 11 Ga. A. 
95, 74 SE 701; Smith v. Washington, 
4 Ga. A. 514, 61 SH 923. 

86. Griffin v. Dublin, 24 Ga. A. 359, 
100 SE 777; Powell v. Dublin, 24 Ga. 
A. 359, 100 SE 777; Williams v. Dub- 
lin, 24 Ga. A. 358, 100 SE 777; Hubert 
v. Thomasville, 18 Ga. A. 756, 90 SE 
720. 

87. Cannon v. Americus, 11 Ga, A. 
95, 74 SE 701. 

88. Cannon v, Americus, supra. 

g9. Naylor v. Tybee, 35 Ga. A. 253, 
132 SE 780. 

90. In summary convictions gener- 
ally see Criminal Law § 682 et seq. 

91. Mo.—Marble Hill v. Caldwell, 
(A.) 178 SW 226. 

IN. J. sPeer tv. Dixon, 8200N.. Fy Li: 
366, 83 A 180; Morristown v. Murphy, 
82 N. J. L. 48, 81 A 498; Fruehwirth 
v. South Amboy, 76 N. J. L. 63, 68 A 
1075; Bridgeton v. Pierce, 74 N. J. L. 
220, 64 A 693; Elizabeth v. Central R. 
Co., 66 N. J. L. 568, 49 A 682; Jersey 
City v. Neihaus, 66 N. J. L. 554, 49 
A 444; Massinger v. Millville, 63 N. 
J. L. 123, 48 A 443; Salter v. Bayonne, 
59° N. J. a. 128, 36 A 667; Keeler v. 
Milledge, 24 N. J. Le 142. 

Pa.—Danville Borough v. Myerly, 
94 Pa. Dist. 697,42 Pa.*Co. 300; 
Scott v. Avonmore Borough, 22. Pa. 
Dist. 1003; Bolivar Borough v. Coul- 
ter, 10 Pa> Dist. 171;+ Wilburn v. 
Derry Borough, 43 Pa. Co. 622;'Ship- 
pensburg Borough v. Schoch, 36 Pa. 
Co. 309; Ridley Park Borough v. 
Chester, etc, R. Co., 24 Pa. Co. 3, 8 
Del. Co. 27; Gallitzen Borough. v. 
Gains, 15 Pa, Co. 337, 7*Kulp 1479; 
Winton Borough vy. Delaware, etc., 
Canal Co., 11 Pa. Co. 167; Agnew v. 
Washington Borough, 7 Pa. Co. 180. 


te 
‘s 


Sask.—Rex v. Crooks, 4 Sask. L. 
335, 19 CanCrCas 150, 17 WestLR 560. 
N. W. Terr.—Reg. v.: Banks, 2 Terr. 


"LL. 81. 
[a] Record held insufficient.— 
piilles v. Belmar, (N. J.-Sup.) 129 A 


92. Camden vy. Bloch, 

93. Pittston Borough 
4 Pa. Dist. 200}. 15) “Pa. 
Kulp 431. 

94. Danville Borough y. Myerly, 
24 Pa. Dist. 697, 42 Pa. Co. 300; Boli- 
vee Borough vy, Coulter, 10 Pa. Dist. 
95. Danville Borough v. Myerly, 
24 Pa. Dist. 697, 42 Pa. Co. 300; Boli- 
ene Borough vy. Coulter, 10 Pa. Dist, 

[a] A statute, providing for the 
review of exceptions before sentence 
in a criminal case, has been held not 
to apply to a conviction for a vio- 
lation of a municipal ordinance. Peo. 
v. Smith, 146 Mich. 193, 109 NW 411 
[foll Lake Odessa v. Randall, 158 
Mich. 205, 122 NW 517]. 

96. Wlizabeth v. Central R. Co., 66 
N. J. L. 568. 49 A 682; Reid v. Wood, 
102 Pa. 312. 

97. Salter v. Bayonne, 59 N. J. I 
428, nae cares noe v. Wood, 102 

a. : iladelphia v. Hugh 
Phila, (Pa.) 148. oe 

98. Pittston Borough vy. Dimond: 
4 Pa, Dist. 200, 15 Pa. Co, 543..7 
Kulp 431; Reading. v. O'Reilly, 1 
Woodw. (Pa.) 408. ‘ 

99. Wilburn vy. Derry Borough, 43 
Pa. Co. 622; Plymouth Borough Vv. 
Penkok, 7 Kulp (Pa.) 101. 

1. San Juan League of Property 


65 Ala, 236, 
v. Dimond, 
Cow SASS) 1 


Owners v. San Juan, 12 Porto Rico 


346. 
2. Topeka v. Kersch, 70 Kan. 840 
79 P ia 29. ‘ 
3. asteel v. Decatur, (Ala. 
race (Ala.) 109 
4. Ga.—Hill v. Atlanta, 125 Ga; 
697, 54 SE 354; Davis v. Rome, 89 Ga. 
724, 15, SE 632; Phillips v. Atlanta 
78 Ga. 773, 3 SEH 431; Jefferson v_ 
Perry, 18 Ga..A. 689, 90 SE 365; No- 
bles v. Dublin, 18 Ga. A. 498, 89 SH 
605; Nobles v. Dublin, 18 Ga. A. 496 
89. SE 604; Holeombe v, Atlanta, 18 
Ga. A. 312, 89 SE 379. 
Ill—Chicago v. Noonan, 204 Tl, 
A. 195; Chicago v. Simonetti, 204 Tl. 
A. 164; Chicago vy. Bisso, 204 TI1l. 
A y1633) Chicago “ve Bisso, 204 .il1gnAe 
162; Chicago v. Richardson, 197 Il. 
A: 594; Chicago vy. “Coorth};: 196° 11i. 
A, 38; Chicago v. Lesser, 196 Ill... A. 
87; Chicago v. Smith, 194 Ill. A. $05; 
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can only construe and apply the ordinance as it 
appears in the record.® If the right to appeal by 
the municipality is limited to cases where the va- 
lidity of the ordinance is involved,® the record, 
on appeal by the municipality, should show that 
the trial court held the ordinance invalid.’ If the 
ordinance is not included in a bill of exceptions, the 
information cannot be held on appeal not to state 
an offense,® unless it describes acts which could 
not be made subject to punishment by the munici- 
pality.° If irregularities in the adoption of the 
ordinances are claimed, it is necessary upon the 
one so claiming to offer the proceedings in evidence 
and to make them’a part of the record by bill of 
exceptions.!° Where it is held that the trial court 
may take judicial notice of city ordinances, it has 
been held further that the reviewing court may 
take notice of the same facts.1* 

The duty to file the transcript of the record is 
on appellant defendant in the lower court.’” 

Signing. If the proceedings are considered a 
criminal case, the bill of exceptions must be ten- 
dered and signed within the time prescribed by 
statute in regard to criminal ecases.1* 

Time of filing. The transcript of the record must 
be filed within the time provided by law.1# The 
failure to do so may be ground for dismissal of the 
appeal.1© The appealing party has a reasonable 
time within which to file the transcript and papers 
in the case when the statute does not fix such time.*® 

Defects and objections. A technical mistake in 
the record may be amended.**’ Defendant is not 


precluded from raising the question of a defect in 


the record by the fact that he has paid the fine.*§ 
Where the record fails to show the proper® judgment, 
the deposition.of the mayor cannot be considered for 
the purpose of correcting the record;'® the proper 
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course is to rule the court below for a further 
return.”° 

[§ 712] 7. Assignments of Error.” Ordinarily 
it is necessary to assign error.?? In the absence 
of such assignment the judgment may be affirmed.** 
The assignment of error must be according to law,?* 
must be certain and definite,?> and must be sutffi- 
ciently specific to present the contention claimed.?® 

[§ 713] 8. Application for Certiorari. The gen- 


-eral rules governing the application for a writ of 


certiorari apply in proceedings for violations of 
municipal ordinances or regulations.27 The peti- 
tion for certiorari should set out the ordinance,** 
but it is not necessary that the ordinance be copied 
verbatum;”? it is sufficient if enough is alleged to 
enable the court to determine the offense with 
which accused is charged.°° Where defendant, after 
conviction of violation of a municipal ordinance, 
makes application for certiorari on the ground that 
the ordinance was not in effect when the alleged 
offense was committed, he must allege the date of 
the ordinance or other facts fixing the date of the 
offense anterior to the date of the ordinance.** 
Statements in a properly verified petition of certio- 
rarl are presumed to be true until the coming in 
of the answer.®? If the appellate court does not 
take judicial cognizance of municipal ordinanees,** 
if the petition for certiorari fails to set forth either 
literally: or in substance any municipal ordinance 
which requires that accused be furnished with a 
specific accusation and a list of witnesses, it will 
be presumed that no such ordinance existed.*4 
Where the petition for certiorari, while denying the 
existence of an ordinance, sets it forth as an exhibit 
thereto, the petitioner is estopped from denying its 
existence.*> Where error is properly assigned in 


Chicago v. Tearney, 187 Ill. A. 441. 
See Chicago v. Moser, 203 Ill. A, 259. 

Ky.—Owensboro v. McFall, :152 Ky. 
628, 1538 SW 969. | 

La.—State v. Marmouget, 110 La. 
191, 34 S 408; State v. Judge Orleans 
Parish Cr. Dist. Ct., 105 La. 758, 30 
S 105; New Orleans v. Chappuis, 105 
La. 179, 29 S 721; State v. Clesi, 44 
La, Ann. 85, 10 S 409; Baton Rouge 
v. Cremonini, 35 La Ann..366; New 
Orleans v. Labatt, 33 La. Ann. 107; 
New Orleans v. Boudro, 14 La. Ann. 
303. 


Miss.—Puyper v. Picayune, 134 
Miss. 492, 99 S 16. 
Mo.—St. Louis v. Young, 248 Mo. 


346, 154 SW 87; Plattsburg v. Smarr, 
(A.) 216 SW 538. 
N. J.—Paterson Bd. of Health v. 
Cohen, 88 N. J. L. 369, 95 A 609. 
Pa.—Danville Borough v. Myerly, 


24 Pa. Dist. 697, 42 Pa. Co. 300; Scott | 


v. Avonmore Borough, 22 Pa. Dist. 
1003; Wilburn v. Derry Borough, 43 
Pa. Co. 622; Shippensburg Borough 
v. Schoch, 36 Pa. Co. 3809; Ridley 
Park Borough v. Chester, ete., R. Co,, 
94 Pa. Co. 3, 8 Del. Co. 27; Gallitzen 
Borough v. Gains, 15 Pa. Co, 337, 7 
Kulp 479; Lancaster vy. Hirsch, 1 
LancLRev 209. 

But see Goldthwaite v. Montgom- 
ery, 50 Ala. 486 (on an appeal from 
the decision of the mayor in a quasi- 
criminal proceeding for the violation 
of a municipal ordinance, it was not 
necessary that the complaint or state- 
ment of facts should set out the 
ordinance alleged to have been vio- 
lated, but that it was sufficient to 
state its date and purpose so as to 
identify it and to allege a _ viola- 
tion of it). 

5. Buckhalt v. Enterprise, 4 Ala. 
A. 293, 59 S 226. 

6. See supra § 699. 


7. Birmingham v. Ridgeway, 164 


Ala. 598, 51 S 308. 

8. Plattsburg v. Smarr, 
216 SW 538. 

9. Plattsburg v. Smarr, supra. 

10. Glenn vy. Prattville, 14 Ala. A. 
G2T WISE 75. 

“11. Keck v. Cincinnati, 4 OhS&CP 
324, 3 OhNP 258. See Chicago v. 
Johnson, 199 Ill. A. 325; Chicago v. 
Baker, 199 Ill. A. 323. ' 

Judicial notice of municipal ordi- 
nances see Criminal Law § 977; Evi- 
dence §§ 1960-1962. 

12. Kentwood v. Fendlason, 142 La. 
902, 77. S 785. 

13. Webb v. Ellijay, 15 Ga. A, 
642, 83 SH 1099. 

14. Russellville v. Edwards, 80 
Ark. 314, 97 SW 57; Du Val v. Hot 
Springs, 34 Ark, 560; Kentwood v. 
Fendlason, 142 La. 902, 77 S 785; In 
re Rayville, 136 La. 1089, 68 S 1385. 

15. Kentwood v. Fendlason, 142 
La, 902, 77 S 785; In re Rayville, 136 
La. 1089, 68 S 135. 


(Mo. A.) 


16. Hummel v. Ouray, 388 Colo. 
322, 88 P 582. 

17. Reid v. Wood, 102 Pa, 312. 

[a] Dlustration.—Where proceed- 


ings before a chief burgess were 
brought in the name of the common- 
wealth, while the certiorari to the 
common pleas was directed to the 
chief burgess of the borough, the 
writ might be amended in the su- 
ke court. Reid v. Wood, 102 Pa, 

18. Fruehwirth v. South Amboy, 
76. Nici. 63) 68 A107 5. 


19. Fruehwirth v. South Amboy, 
supra. 

20. Fruehwirth v. South Amboy, 
supra. 

21. Assignments of error on ap- 
peal in: 
Civil case see Appeal and Error 

§§ 1461-1580. 
Criminal case see Criminal Law 


§§ 3471-3504, 

22. Kimbrough v. Haleyville, (Ala, 
A.) 109 S 386; Russell v. Bessemer, 
19 Ala. A. 554, 99 S 538; Spence v. 
Tuscaloosa, 19 Ala. A, 231, 96 S 464; . 
Washington v. Tuscaloosa, 19 Ala. A, 
228, 96 S 464; Childs v. Birmingham, 
19 Ala, A. 71,,94 S 790;° Macon» wv. 
Anniston,'18 Ala, A. 552,:92 S 9138; 
Craig v. Birmingham, 14 Ala. A. 630, 
71 S 983; Stadt v. Birmingham, (Ala. 
A.) 70 S 9738; Stadt v. Birmingham, 
(Ala. A.) 70 S 972; Creel v. Jasper, 
(Ala. A.) 69 S 239; Perry v, State, 
1 Ala. A. 258, 55 S 1085; Ah Poo vy. 
Stevenson, 83 Or. 340, 163 P 822. ~ 

23. Edgil v. Carbon Hill, 214 Ala. 
5382, 108 S 355. And see cases supra 
ae are u 

" arswe v. Waynesboro 
Ga! A. 488, 85 SE 676. pS 

25. avis v. Gibson, 24 Ga. A. 

102 SE 466. mais 

26. Harvey v. Carrollton, 18 Ga. 
A. 54; 88 SE 798. 

[a] Rule applied. — meee to 
prove venue. arvey v. Carr 
18 Ga. A. 54, 88 SE 798. ores 

27. See Certiorari §§ 141-176. 

{a] Application held sufficient.— 
VES v. Forsyth, 126 Ga. 589, 55 SE 

28. McDermott v. 
ee Beciee SE 348. 

29. Grubbs v. Quitman, 16 
503, 85 SE 678. Bake 

30. Grubbs v. Quitman, supra. 

31. Bell v. Forsyth, 126 Ga, 443 
55 SB 230, : 

eddick v. Milledgevill 
GawAt 461, 81 SE 384, r, Ores 

33. ee Criminal Law 9773 Evie 
dence §§ 1960-1962. . is 

34. Davis v. Dublin, 17 Ga. 737, 88 
SE 416. : 

35. Berry v. Milledgeville, 17 Ga. 
A. 326, 86 SE 744; Collins v. Milledge- 
ville, 17 Ga..A. 817, 88 SE 716. : 


Savannah, 18 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the petition, it should be sanctioned,®* and the writ 
ordered to issue,*” so that the merits of the allega- 
tions may be investigated and determined.*® 

[$ 714] 9. Effect of Appeal. After an appeal 
has been properly perfected by taking the steps 
required by law,°® the jurisdiction of the lower court 
ceases*® and jurisdiction attaches in the appellate 
court.4* Thereafter an amendment of the sentence 
by the lower court, on motion of accused, amended 
to his advantage, is not before the appellate court 
for consideration.42 By force of statute municipal 
corporations may provide for the stay of proceed- 
ings on judgments of conviction, pending the ap- 
peal, for violation of their ordinances.** 

[§ 715] 10. Dismissal, Withdrawal or Abandon- 
ment, and Reinstatement. An appeal which is not 
authorized by law will, upon proper motion, be dis- 
missed.*# Where defendant fails to appear in the 
appellate court and prosecute his appeal, in some 
jurisdictions the appeal will be dismissed and pro- 
eedendo issued to the municipal court.4® On a mo- 
tion to dismiss the appeal, evidence may be received 
to show that by a settlement there is no longer 
a real controversy before the court.*® <A party 
moving to dismiss an appeal on the ground of com- 
promise or settlement has the burden of showing 
such compromise and that the person agreeing 
thereto has authority to make such agreement.‘ 
An order dismissing the appeal may in a proper 
ease be set aside or vacated,*® as, for instance, when 
such order was entered under a mistake of facts.*° 
An appeal dismissed by mistake may be reinstated 
on the docket.°° Such reinstatement may be made 
after the term.*! An application to set aside an 


36. Reddick v. Milledgeville, 14 


Ga, A. 461, 81 SH 384 63, 54 SE 963; 
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Ga.—Leonard v. Eatonton, 126 Ga. 
Collins v, Dalton, 


[43 C.J.] 483 


order reinstating the case renders every issue tri- 
able on the application for reinstatement;°? and 
the decision on that motion cannot be invalidated 
because the first order might be invalid for want 
of notice.>% 

[§. 716] 11. Scope and Extent of Review—a. In 
General. Under some statutes** the questions re- 
viewable are confined to the legality and constitu- _ 
tionality of the ordinance involved and the fine 
imposed.°> In any event questions which have not 


' been properly presented for review will not be con- 


sidered.°*> Where the facts upon which the ques- 
tion depends are not in the record, the reasonable- 
ness of the ordinance will not be considered.®* Un- 
der some statutes®® the judgment cannot be reversed 
for an error in overruling a demurrer to the war- 
rant.°? 

[§ 717] b. As Dependent on Presentation and 
Preservation in Lower Court of Grounds of. Review. 
As a general rule matters which’ have not been 
raised in the court below cannot be presented upon 
appeal.®? When the final judgment is on its face 
erroneous, no exception is necessary to present 
the question for review.*t. Mere formal defects in 
the indictment, information, complaint, affidavit, or 
warrant, which were not called to the attention of 
the lower court, cannot be urged for the first time 
on appeal.® But as a rule fatal defects which are 
not amendable may be considered for the first time 
on appeal.** Generally the question as to the suffi- 
ciency of the facts alleged to constitute the offense 
may be raised for the first time on appeal.“ Where 
the right to a written complaint may be waived,°° 
it is held that the objection that no written com- 
Ark, 396, 108 SW_ 823, 


12 Colo.—Davis v. Peo., 47 Colo. 1, 105 
Colo. 


37. Reddick v. Milledgeville, supra.|Ga. A. 119, 76 SE 1053. P 879. See Tracey v. Peo., 6 
38. Reddick v. Milledgeville, supra. Ill.—Chiecago v. Noonan, 204 Ill.|151 (an objection to the validity of 
39. State v. Hosford, 27 Ida. 185,| A. 195; Chicago vy. Simonetti, 204 Ill.; an ordinance was sufficiently raised 


35 P 286. A.-164; 


Chicago v. Bisso, 204 Ill. A. 


by. defendant’s evidence). 
Ga.—Hardy v. Eatonton, 128 Ga. 


40. State v. Hosford, supra. 162; Chicago v. Boller, 203 Ill. A, 281; 

41. Hamersley v. Blair, 48 Conn. Chicago v. Simonetti, 203 Ill. A! 27, 57 SE 99; Duren v. Thomasville, 
58; State v. Hosford, 27 Ida. 185, 147 | 279; Chicago v. Jones, 503 Ill. A. 203;/125 Ga. 1, 538 SE 814; Jefferson v. 
P 286; Holton v. Stanley, 6 Kan. A.|Chicago v. Smith, 203 Il. A. 202;|) Perry, 18 Ga. A. 690, 90 SH 366; 


103, 49 P 679; Everett v. Cowles, 97 
Wash. 396, 166 P 786. 
42. Shreveport v. 152 


Wanger, 
La, 9038, 94 S 438. 


43. Ex p. Johnston, 99 Ark, 201, 


137 SW 803. 

44. Ada v. Rupprecht, (Okl. Cr.) 
233 P 238; Oklahoma City v. Tucker, 
Ut OKIY Gr: 266; 145 P' 757, AnnCas 
1917D 984. 

45. Henning v. Greenville, 69 
Miss. 214, 12 S 559. 

46. Grant City v. Simmons, 167 
Mo. A. 183, 151 SW 187. 

Evidence considered in determining 
error see infra § 720. 

47. Grant City v. Simmons, 167 
Mo. A. 183, 151 SW 187. 

48. Condos v. Maricopa County 
Super. Ct., (Ariz.) 239 P 1032. 


49. Condos y. Maricopa County 
Super. Ct., supra. 
50. Keokuk v. Schultz, 188 Iowa 


937, 176 NW 946. 

[al Notice for reinstatement held 
sufficient.—Keokuk v. Schultz, 188 
Iowa 937, 176 NW 946. 

51. Keokuk v. Schultz, supra. 
Keokuk v. Schultz, supra. 
Keokuk v. Schultz, supra, 
See statutory provisions. 
Chapman v. Mayfield, 104 SW 
376, 31 KyL 982; New Orleans v. San- 
ford, 137 La. 628, 69 S 35, LRA1916A 
1228’; New Orleans Vv, Rinaldi, 105 La. 
183, 29 S 484; State v. Hohn, 50 La. 
‘Ann. 432, 23 S 966. 

56. Ala.—Casteel vy, Decatur, 109 
S 571; Kimbrough v. Haleyville, (A.) 
109 S 386; Mallory v. Tuscaloosa, 
(A.) 108 S 650; Russell v. Bessemer, 
19 Ala. A, 554, 99 § 53. 

Ariz.—Smith v. State, 24 Ariz, 161, 
207 P 363. 


Chicago v, Smith, 194 Ill. A, 305; Chi- 
cago v. Moran, 192 Ill. A. 57; Chicago 
v. Selleck, 191 Ill. A. 191; Chicago v. 


ATTEN, ol le AL 180" Chicac ory. 
Craig, 172 Ill. A. 126. 
La.—New Orleans v. Compagnet, 


155 La. 487, 99 S 395; New Orleans 
Vv. Hartman, 155 La. 436, 99 S$ 394; 


‘New Orleans v. Poulet, 155 La. 435, 


99 S 394; New Orleans v. Ernst, 155 


Eas ac0, ool ars WOOL 7 NCW, Orleans v. 
Rinaldi, 105 La. 183, 29 S 484. : 
Mo.—St. Louis v. Hellscher, 295 


Mo. 293, 242 SW 652. 

Nebr.—Grimes v: State, 
848, 1830 NW 760. 

N. J.—Passaic v, Gross, 99 N. J. L. 
409, 124 A 870; Bache v. Phillips- 
burg, (Sup.) 127 A 85. 

N. M.—Tucumceari 
N. ae Sol, Lode 2 toSo- 


88 Nebr. 


v. Belmore, 18 


Y.— Peo. v. Holley, 197 NYS 
Bg 
Wis.—State v. Nohl, 113 Wis. 15, 
88 NW 1004. 


As dependent on presentation and 
preservation in lower court. of 
grounds of review see infra § 717. 


57. Com. v. Patch, 97 Mass. 221. 

58. See statutory provisions. 

59. Megowan vy. Com., 2 Metc. 
(Ky.) 3. 

60. Ala.—Casteel v. Decatur, 109 
S 571; Borok v. Birmingham, 191 


Ala. 75, 67 S 389, AnnCasi916C 1061; 
McKinstry v. Tuscaloosa, 172 Ala. 
344, 54 S 629; Kimbrough v. Haley- 
ville, (A.) 109 S 386; Trimble Vv. 
Haleyville, 20 Ala. A. 18, 101 S 523 
[certiorari den 211 Ala. 654, 101 S 
524]; Lindsey v. Albertville, 18 Ala. 
A. 298, 92 S 26; Strictland v. Sam- 
son, 16 Ala. A. 592, 80 S 166. 
Ark.—Burrow v. Hot Springs, 85 


Knight v. Jesup, 17 Ga. A. 557, 87 
SE 814; McDonald v. Ludowici, 17 
Gar Al 5238587 aSh 807s a mragier Tv. 
Atlanta, 14 Ga. A, 109, 80 SE 209. 

Ill.— Doyle v. Bradford, 90 Ill. 416; 
Chicago, v. Ferreri, 210 Ill. A. 13853 
Chicago v. Moran, 192 Ill. A. 57; Lane 
v. Springfield, 120 Ill. A. 5; Ramsey 
v..Hlayes, 199 Ill, A. 161. 

La.—State v. Hennessey, 44 La. 
Ann. ‘805, 11 S 39; State. v, Tsni Ho, 
37 La. Ann. 50. 

Mo.—Koshkonong vy. Boak, 173 Mo. 
A. 310, 158 SW 874. 


Nebr.—Grimes v. State, 88 Nebr. 
848, 1830 NW 760. 
N. S.—Rex v. Elderman, 45 N. S. 


389, 9 EastLR 459. 

61. Pope v. Cincinnati, 3 Oh. Cir. 
Ct. 497, 2 Oh. Cir. Dec. 285 (where 
a fine in excess of that authorized 
by the ordinance was imposed). 

62. Byars v. Mt. Vernon, 77 Ill. 
467; Rochester v. Upman, 19 Minn. 
108 [foll State v. Reckards, 21 Minn. 
47]. 
[a] An objection to indefiniteness 
in the warrant’s reference to the or- 
dinance cannot be raised for the first 
time on appeal to the supreme court. 
Rochester v. Upman, 19 Minn. 108 
[foll State v. Reckards, 21 Minn. 47]. 

{b] Mlisdirection of a warrant to 
the sheriff or constable of the county 
instead of to the marshal or any 
constable of the city, as required by 
the charter, cannot be made for the 
first time in the supreme _ court. 
Rochester v. Upman, 19 Minn, 108. 

63. Goshen v. Crary, 58 Ind. 268. 

64. Goshen v. Crary, supra’; Tel- 
heard v. Bay St. Louis, 87 Miss. 580, 
40 S 326. 

65. See supra § 647. 
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plaint was filed cannot be raised for the first time 
on appeal.** If accused does not question the suffi- 
ciency of the affidavit in the trial court, he cannot 
raise the objection thereto in the appellate court 
where on appeal the case is tried de novo and a 
proper complaint may there be filed.** 

Venue. ‘The failure to prove venue may be Res 
viewed, although not raised in -the court below.®* 
It is held that failure to raise the question as to the 
proper venue in the trial court does not preclude 
the question from being raised on certiorari.®® 

[§ 718] c. Questions of Fact. While it has been 
held in some cases that the sufficiency of evidence 
may be reviewed,’° and that, if the judgment has 
no support in the evidence it will be reversed,"* 
as a general rule the sufficiency of the evidence is 
a matter within the discretion of the trial court,’ 
which will not be disturbed by the appellate court.7° 
The. judgment will not be disturbed if the evidence 
is conflicting,”* nor will it be disturbed if there is 
sufficient evidence to support it.75 

Demurrer to evidence. In some jurisdictions, 
when a ease is tried by the courtin lieu of a jury, 
the appellate court considers the case as if on de- 
murrer to the evidence and appellant as a demur- 
rant to the evidence."® : 

_ The credibility of witnesses is a matter addressed 
to the discretion of the trial court,’7 which the ap- 
pellate court.,will not disturb.78 

Findings of intermediate appellate court. It has 
‘been held that the appellate court may review the 
finding on agreed facts of the intermediate appel- 
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late court,’? although no declarations of law were 
asked or BPE during the trial.®° 

[§ 719] d. Matters Not Necessary to Decision on 
Review. As a general rule questions not directly 
involved in an appeal and not necessary to the final 
determination of the cause will not be reviewed.** 

[§ 720] e. Matters or Evidence Considered in 
Determining Question. The appellate court on ap- 
peal or writ of error is confined to an examination 
of the record,®? and cannot receive evidenag dehors 
the record on any controverted issue.*? Where on 
appeal the decision of the matters at issue does 
not depend on the testimony taken in the court 
below, and the case is not one arising in the course 
of the common law, it is held that the appellate 
court may examine "the opinion filed in the lower 
court in order to ascertain the reason for that 
court’s action.*4 The answer to a writ of certio- 
rari, where not traversed, controls as to the facts 
and proceedings of the trial before the lower court.®* 
If the judgment of a court on certiorari is cor- 
rect, the ground on which the court based it is 
immaterial.86 On appeal for the violation of a 
municipal ordinance as an offense against the muni- 
cipality, the appellate court must try the case as 
an offense against the municipality,8’ and it is 
reversible error to try it as a prosecution by the 
state.®§ 

[§ 721] f. Presumptions. Every reasonable pre- 
sumption in favor of the validity of the proceed- 
ings below will be indulged.’® Matters essential 


66. McKinstry y. Tuscaloosa, 172 
Ala. 344, 54 S 629;‘Birmingham v. 
O’Hearn, 149 Ala. 307, 42 S' 836, 13 
AnnCas 1131. 

67. Borok v. Birmingham, 191 Ala. 
(on 67. S.9389,, AnnCasigiee i061? 
Aderhold v. Anniston, 99 Ala. 521, 
12 S 472; Clark v. Uniontown, 4 Ala. 
A. 264, 58 S 725. 

68. Kyle v. Calhoun City, 123 Miss, 
542, 86 S 340. 

69. Garrett v. Atlanta, 152 Ga. 675, 
110 SE 886 [answers to certified 
questions conformed to 28 Ga. A. 436, 
111 SE 703]. 

70. Flatau v. Mansfield, 14 Oh. 
Cir Ct. 5925 7:Ohs Cir: Dec, 


ae Chicago v. Murnell, 159 Tll. A. 
72. See cases infra note 73. 
a Colo.—Goodman vy, Denver, 216 
rb 30 


Ga.—Neal v. Dublin, 25 Ga, A. 484, 
103 SE 736; Stinchomb v. Fayetts- 
ville, 19 Ga. A. 748, 92 SE 231; Det- 
mering v. Fayetteville, 19 Ga. A, 747, 
92 SE 230 [foll Sams y. Fayetteville, 
19 Ga. A. 748, 92 SE 231; Travers v. 
Fayetteville, 19 Ga. A. 748, 92 SH 
231]; Peek v. Atlanta, 19 Ga;:A. 141, 
91 SE 231; Weatherly v. Athens, 18 
Ga. A. 734, 90 SE 494; Combs v. Car- 
rollton, 17 Ga. A: 328, 86 SE 738; 
Burley v. Atlanta, 14 Ga. A. 815, 82 
SE 357; Jones v. Carrollton, 138 Ga. 
A. 681, 79 SE 583; Collins v. Dal- 
ton, 12 Ga. A. 119, 76 SE 1053; Old- 
know. v. Atlanta, 9 Ga. A, 594, 71 SE 


1015; Mosley v. Thomasville, 9 Ga. 
A. 500, 71 SE 765. 
Ill.—Chicago v. Zitny, 199 Ill. A. 


585; Chicago v. Quinn, 192 Ill. A. 419, 

Md.—Canton Co. v. State, 126 Mad. 
352, 95 A 58. 

N. Y.—Peo. v. Milne, 86 Le ea 417, 
149 INYISi283; 3k NS Y.iCr 

Oh. —Magris Vv. Canton, 23 *SOhNPNS 


312. 
S. C.—Greenville v. Green, 93 S. C. 
573, 72 SHe718: 
Wyo.—Stutsman Vv. 
Wyo. 491,.113 ‘P3271. 
Ont.—Rex vy. Aitcheson, 9 OntWN 
65, 25 CanCrCas 36. 
74, Langston v. Hazlehurst, 18 


Cheyenne, 18 


SAMS. acs 
124 


Ga. A. 308, 89 SE 375; Poplar Bluff 
v. Reynolds, 144 Mo. A. 536, 129 SW 
36; Stutsman v. Cheyenne, 18 Wyo. 
499, 113 P 322, , 

75. Thompson v. Albany, 31 Ga. 
A. 520, 121 SH: 132;° Ramsey v. At- 
lanta, 15 Ga. A. 345, 83 SE 148; 
Bellefontaine v. Vassaux, 55 Oh. St. 
323, 45 NE 321; Seneca v. Cochran, 
279, 66 SE 288, 26 LRANS 


76. Moundsville v. Velton, 35 W. 
Vai 217, 18 SE..373. 

77. See cases infra note 78. 

78. Harvey v. Carrollton, 18 Ga. 
A. 54, 88 SE 798; Combs v. Carroll- 
ton, 17 Ga. A. 328, 86 SE 738; Berry 
v. Jackson, 16'Ga. A. 479, 85 SE 683; 

ledsoe v. Jackson, 16 Ga, A. 479, 85 
SE. 676; Jones vy. Carrollton, 13 Ga. 
A. 631, 79 SE 5838; Mosley v, Thomas- 
ville, 9 Ga. A. 500, 71 SE 765; Berk-- 
stein v. Atlanta, 9 Ga. A, 303, 71 
SE 432; Whitley v. Atlanta, 7 Ga. A. 
441, 67 SE 108; Backus v. Atlanta, 
7 Ga, A. 397, 66 SE 1036. 

79. St. Charles v. Hackman, 133 
Mo. 634, 34 SW 878. 


80. St. Charles v. Hackman, supra. 
81. Bellefontaine v. Vassaux, 55 
Oh. St. 323. 


82. Grant City v. Simmons, 167 
Mo. A. 1838, 151 SW 187. 
83. Grant City‘v. Simmons, supra, 
Admissibility of evidence on mo- 
tion to dismiss appeal see supra 


§ 715 

84. Duquesne v. Fincke, 269 Pa. 
112, 112.A, 130, 

85. Nobles v. Dublin, 18 Ga. A, 498, 
89 SE 605. 

sé. Nightingale v. Brunswick, 26 
Ga. A, 43, 105 SE 382. 

87. Thomas v. State, 101 Miss. 74, 
57 S 364. 

88. Thomas v. State, supra. 

g9. Ala.—Casteel v. Decatur, 109 
S 571; Talladega v. Fitzpatrick, 133 
Ala. 618, 32 S 252. 


Colo.—Goodman v. Denver, 216 P 
536. 
Ga.—Benson vy. Carrollton, 96 Ga. 


761, 22 SE 303; Chambers v. Barnes- 
ville, 89 Ga. 739, . SE 634; Nobles 
v. Dublin, 18 Ga. A. 496, 89 SE 604; 


Holcombe v.. Atlanta, 18 Ga. A. 312, 
89. SE 379; Harvey v. Carrollton, 18 
Ga. A. 54, 88 SE 798 

Tll.—Alton v. Kirsch, 68 TE 2GAs 
Chicago v. Simonetti, 204 Ill, A. 164; 
Chicago v. Bisso, 204 Ill. A. 163; Chi- 
cago v. Bisso, 204 Ill, A. 162; Chi- 
cago v. Zitny, 199 Ill. A. 585; Chi- 
cago v. Coorth, 196 Ill. A. 38; Chicago 
v. Lesser, 196 Ill, A. 37; Chicago: v. 
Smith, 194 Tll. A. 305; Chicago v. 
Moran, 192 Ill. A. 57; Chicago v. Tear- 
ney, 187 Ill. A. 441; Chicago ~v- 
Moore, 170 Ill. A. 163. 

Iowa.—Lovilla vy. Com., 126 Iowa 
557, 102 NW 496. 

La.—New Orleans v. Le Blanc, 139 
Lawtisn7vl S248. 

Mo.—Tarkio v. Lloyd, 109 Mo. A. 
171, 82 SW 1127; Trenton y. Devorss, 
70 Sy A. 8. 
re . J.— Sparks vy. Stokes, 40 N. J, L. 

Oh.—Keck v. Cincinnati, 4 OhS&CP 
324, 3 OhHNP 253. 

Or.—Ah Poo v Stevenson, 83 Or. 
340, 168 P 822, 

Ss. C.—State v. Earle, 66 S. C. 194, 
44 eae TL. 

S. D.—Lead v. Klatt, 13 S. D. 140, 
82 NW 391. 

[a] For example.—(1) Where the 
ordinance of a city, for the violation 
of which a prosecution was insti- 
tuted, was read in evidence, but not 
set out in the bill of exceptions, the 
appellate court will presume that the 
complaint follows the language of the 
ordinance, which is all that is re- 
quired, the same strictness not being 
required as in criminal prosecutions, 
Trenton v. Devorss, 70 Mo. A. 8, (2) 
The court will presume that the ordi- 
nance passed by a municipality con- 
formed to thet statutory authority 
and will modify a merely irregular 
judgment to conform to the statute. 
Lead v. Klatt, 13 S. D. 140, 82 NW 
391 (where the sentence was im- 
prisonment at hard labor and the 
statute merely authorized the sen- 
tence to work at such labor as the 
strength of the prisoner permitted), 
(3) When, in petition for certiorari 
to review conviction of municipal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the jurisdiction cannot be presumed.2° The re- 
turn on a writ of review is conclusive as to facts.®! 
If the record does not purport to contain all of the 
evidence of use on the trial, it will be presumed 
that there was evidence to warrant the adjudication 
made.°* Where it does not appear'from the record 
that the ordinances of the municipality fix a pe- 
riod of limitation, it will be assumed that they con- 
tain no such limitation.®? 

[§ 722] g. Harmless Error. The judgment will 
not be reversed for an error which was not prejudi- 
cial.°* Where an affidavit is treated on appeal as 
importing the charge tried, and under it guilt is de- 
termined, whether the other count in the affidavit, 
attempting to charge a like offense, is sufficient or 
not is immaterial on further appeal.®® 

[§ 723] h. Waiver of Error in Appellate Court.°° 
An assignment of error may be expressly or im- 
pliedly waived.®*? It will ordinarily be regarded as 
waived unless it is presented by counsel in his 
brief®S or argument.®® 

[§ 724] 12. Determination and Disposition of 
Cause—a. In General. Matters relating to the deter- 
mination and disposition of the cause on review 
usually are governed by the general rule applicable 
to ‘civil’ or criminal’ cases, dependent upon whether 
the proceedings on appeal are considered civil or 
criminal.* Accordingly the judgment may be 
affirmed, reversed,* or modified,> or the case re- 
manded® as the circumstances may require. 

On vacation. Where a judge reserves his de- 
cision at the suggestion of counsel, he may render 
his judgment on vacation.’ 

[§ 725] b. Affirmance cr Reversal. The judgment 
in the appellate court may be one of affirmance® 
or reversal? in the proper case. 
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tions the power of the appellate tribunal is limited 
to a mere affirmance or reversal of the judgment.?° 
If the proceedings are considered civil in charagter, 
a statute providing for partial affirmance and par- 
tial reversal in civil cases applies to an action in 
debt for the violation of a municipal ordinance." 
If there is no error in the judgment of conviction, 
but only in the sentence, the former is affirmed,'? 
the latter set aside and annulled,t* and the case 
is remanded to the lower court for proper sen- 
tence.14 When a writ of certiorari is erroneously 
dismissed on final hearing, on appeal, the appellate 
court will not merely reverse the judgment below,'® 
but will render such judgment of affirmance or re- 
versal of the proceedings brought up by the cer- 
tiorarl as the court dismissing the writ should have 
given upon the merits.1° Where the facts set forth 
in an answer to an application for a writ of cer- 
tiorarl show that accused has not violated the ordi- 
nance, the writ should be sustained.1* By force of - 
statute, on an appeal by the municipal corporation, 
the appellate court, when reversing the lower court, 
is only authorized to give an authoritative exposi- 
tion of the law, and it cannot impose punishment.!% 

[§ 726] ¢. Modification. In a proper case the 
reviewing court may modify the judgment or sen- 
tence,'® and a remittitur may be imposed and an 
affirmance may be had thereunder.?° 

[§ 727] d. Remand. If the error of the lower 
court consisted only in a mistrial, the appellate 
court remands the case for a new trial.24 If the 
error in a judgment of conviction is that it fails 
to provide a maximum term of imprisonment, it is 
unnecessary to award a new trial;?? but the judg- 
ment is reversed,** and the cause is remanded to 


e427, Pal eDistinz00, 415. Pa, Co. 


offense, there is no explicit reference 
to failure to prove venue, it may 
be presumed that direct proof was 
waived. Harvey v. Carrollton, 18 
Ga. A. 54, 88 Sis 798. 

90. Pittston Borough v. Dimond, 


Basen a 
Kulp 431. 

91. Brown v. Silverton, 50 Or. 425, 
93 P2373. Cusiter v. Silverton, 50 Or. 
419, 93 Pp 234, 

92. Ventress v. Ciseton, 165 Ala. 
349.751 S -763: 

93. Starling v. Dublin, 17 Ga. A. 
336, 86 SE 742; Ramsey v. Atlanta, 
15 Ga. A. 345, 83 SE 148. 

94. Ala.—Ventress v. Clayton, 165 
Ala. 349, 51 S 763; Bell v. Jonesboro, 
op laa Aa 2, Les nLos. 


Ark.—Robinson v. Malvern, 118 
Ark. 423, 176 SW 675. 

Fla.—Ex p, Alvarez, 84 Fla. 453, 
94 S 155. 

Ga.—Langston v. Hazlehurst, 18 


Ga. A, 308. 89 SE 375; Dell v. State, 
§ Ga. A. 840, 72 SE 284; Combs v. 
State, 9 Ga. A, 840, 72 SE 284; Jack- 
son v. State, 9 Ga. A. 839, 72 SE 284; 
Combs vy. State, 9 Ga. A. 838, 72 
SE 283; Berkstein v. Atlanta, 9 Ga. A, 
303, 71 SB 432; Venable v. Atlanta, 
7 Ga, A. 190, 66 SE 489. 
Tll.—_ Atwood Vv. Otter, 296 Ill 70, 
129 NE 573; Chicago’ v. Atwood, 269 


Til. 624, 110 Na IPAS Ramsey 

Hayes, 499 Tl. 161; Chicago ee 
Greene, .192 Ill. oe 528; Chicago v. 
Greene, 192 Ill. A. 524; Chicago v. 
Selleck, 191 Tl. Al 1915 Chicago ‘Vv, 
Allen, aGal Sabie) ALO "See Chicago 


vy. Smith, 159 Ill. A. 78. 

Kan.—Great Bend y. Shepler, 109 
Kan. 568, 201 P 78. 

Ky. —Louisville v. Coalter, 171 Ky. 
633, 188 SW 853; Com. v. Rice, 6 Ky. 
O 

Bu sere has Orleans v. Rinaldi, 105 
La. 188, 29 S.484. : 

N. J.—East Orange v. Richardson, 
71 IN, J. Li. 458, 69 A 897; Belmar v. 
Barkalow, 67 N. J. L. 504, 52 A 157. 


134 Va.) 518, 113 SH 736: 

W. Va.—Moundsville vy. Velton, 35 
Wee Va. (217, 43" SEY 373. 

Ont.—Reg. v. Duggan, 21 CanLT 
OcecNotes 35. 

{a] Rule applied.—(1). Admissi- 
bility of evidence. Venable v. At- 
lanta, 7 Ga. A. 190, 66 SE 489. (2) 
Rulings on pleadings. Bell v. Jones- 
boro, 3 Ala. A. 652, 57 S 138. 

{b] Refusal of subpona.—While 
a subpoena applied for in a prosecu- 
tion for violating a city ordfnance 
should issue, if, on appeal, it appears 
that the testimony of the witnesses 
would not in any manner have served 
to sustain defendant’s theory, the 
judgment will not be annulled. New 
Orleans v. Rinaldi, 105 La, 183, 29 
S 484. 

[ec] Where a proper judgment is 
rendered upon new trial an error in 
the judgment below is immaterial. 
Belmar v. Barkalow, 67 N. J. L. 504, 
52 AS Pi. 

{d] A statute providing that no 
conviction for the violation of a town 
ordinance shall be reversed, except 
for prejudicial error, is applicable 
solely to violations of town ordi- 
nances, where the appeal has been 
taken to the court of common pleas. 
Miller v. Belmar, (N. J. Sup.) 129 
A 761. 

95. Borok v. Birmingham, 191 Ala. 
75, 67 S 389, AnnCas1916C 1061. 

96. See generally Appeal 
Error §§ 3056-3059. 

97. Berkstein v. Atlanta, 9 Ga. A. 
3038, 71 SE 432. 

98. Berkstein v. Atlanta, supra. 

99. Berkstein v. Atlanta, supra. 
dere See Appeal and Error. §§ 3093- 


and 


In some jurisdic- | the lower court with directions for an entry of a 

N. Y.—New York v. M. Wineburgh 2. See Criminal Law §§ 3735— aces 

Adv. Co., 124 App. Div. 641, 109 NYS 3. See supra § 606. 

335; Peo. v. Fein, 203 NYS 600. 4. See infra § 725. 
Vt.—State v. Bosworth, 74 Vt, 315, 5. See infra § 726. 

52 A 423. 6 See infra § 727. 
Va.—Campbell vy. Danville, 188 Va.!| 7. Mattox v. Glennville, 16 Ga, A. 

817, 122 SE 120; Collins -v. Radford, | 568, 85 SE 765. 


8 Chicago v. Harly, 210 Ill. A. 
166;:Chicago v. Pearl, 210 Ill. A. 165; 
Chicago v. Shore, 210 Ill. A. 164; Chi- 
cago v. Cohen, 210 Til. A. 163; Chicago 
Vv. Krisolofsky, 210 Ill. A. 162; Chi- 
cago v. Wong Wah, 210 Ill. A. 161; 
Chicago v. Salmitsky, 210 Ill, A, 159; 
RS v. O’Reilly, 1 Woodw. (Pa.) 

[a] Personal judgment.—A judg- 
ment of affirmance of a conviction for 
the violation of a municipal ordi- 


nance is a personal judgment. Noll 
ve Alexander, (Mo. A.) 282° SW 
739: ; 

9. Shreveport v. Price, 142 La, 


936, 77 -S 888; Reading v. O'Reilly, 1 
Woodw. (Pa.) 408. 

10. Hicks v. Hazlehurst, 14 Ga. A, 
813, 82 SH 354 

li. Kewanee vy. Puskar, 308 Ill, 
167, 139 NE 60. : 

12. Jackson vy. Mobile, 16 Ala. A, 
664, 81 S 184. 

13. Jackson v. 

14. Jackson v. 

15. Passaic v. 
409, 124 A 370. 

16. Passaic v. 

17. Douthit v. 
A. 645, 79 SE 744, 

18. Scranton vy. Hensen, 151 Towa 
221, 130 NW) L079: 

19. Tucumcari vy. Belmore, 18 N. 
Me y8Sipenisw ba lbsos) ‘Greenvillegsy, 
Bichelberger, 44 S. C. 351, 22 SH 345, 


Mobile, supra. 
Mobile, supra, 
Gross, 99 N. J. L. 


Gross, supra. 
Blue Ridge, 13 Ga. 


20. Lane v. Springfield, 120 fl, 
A. 5. 
21. Brown vy. Silverton, 50 Or. 425, 


93 P 237; Cusiter v, Silverton, 50 Or, 
419, 93 P 234. 

22. Chicago v. Coleman, 254 Il, 
338, 98 NE 521. 

23. Chicago v. Coleman, supra, 
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proper judgment on due application therefor.** 
Where the municipality fails to show that it had 
the power to pass the ordinance, the case will be 
remanded to permit the municipality to show that 
fact.” 

Where the period of limitations has expired, on 
‘reversal of a conviction the appellate court does 
not remand the case*® but renders a judgment dis- 
charging defendant.?7 

[§ 728] 18. Trial de Novo?*—a. In General. In 
many jurisdictions the proceedings are triable de 
novo upon appeal,?? in which case the appeal waives 
or renders immaterial all irregularities and in- 
formalities in the proceedings before the municipal 
court except jurisdictional defects.*° If the lower 
court had jurisdiction the case on appeal should not 
be dismissed merely on a mistake of law or any 
other irregularity, but it should be proceeded to 
be tried de novo.*! An appeal cannot be prosecuted 
‘for the sole purpose of a trial de novo where the 
lower court has exclusive original jurisdiction in 
all cases arising under municipal ordinances.** 
When on appeal the ease is triable de novo, it 
stands as if no judgment had ever been rendered 
in the lower court,?* and the lower court, without 
a trial de novo, can neither affirm, reverse, nor 
amend the judgment of the lower court.** While 
the trial in the appellate court is de novo, yet it 
is still the same case, involving a prosecution for 
the violation of a municipal ordinance,*® and ac- 
cused cannot be tried for an offense against the 
state law,*® although the acts or omissions charged 
-against him did violate both municipal and state 
law.27. It has been held that, where defendant 
is’ prosecuted by criminal proceedings and the case 
is carried to judgment, on appeal and trial de novo, 
the case cannot be transformed from a criminal 
proceeding in the name of the people to one bear- 


24. Chicago v. Coleman, supra. 
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ing the style and title of a civil case in the name 
of the municipal corporation.*® 

[§ 729] b. Mode of Trial—(1) In General. Un- 
less otherwise provided by statute,®® the appellate 
court in trying the case de novo usually tries the 
case as if it were acting as the lower court,*? and 
is required to try the case in the same manner 
in which it should have been tried before. the lower 
court.44 It must be governed by the same rules as 
to the admission of evidence’? and the proof nec- 
essary for conviction.*® In a trial de novo, where 
the offenses are charged in separate counts, the 
court trying the case without a jury should pass 
distinetly on each count.*# 

When a case is tried de novo before a mayor and 
a city council, the city council sits as a court? 
and, not as a jury,*® and the case is not governed 
by the decisions awarding new trial on account 
of communication between juries and others dur- 
ing the deliberations of the jury.*7 The couneil’s 
judgment may be rendered. by a majority vote.*® 

[§ 730] (2) Submission on Admitted Facts. The 
parties may submit the case on a statement of 
admitted facts as in other actions or prosecutions.*? 

[§ 731] (8) Complaint or Other Accusation®°— 
(a) In General. Although the trial below has been 
without written pleadings, it has been held the 
proper practice in some jurisdictions to require 
plaintiff to file statements of the case in order 
that any objection as to its legal sufficiency or 
as to jurisdiction may be properly raised.5! This 
statement or complaint may be filed at any time be- 
fore trial de novo.°? In the absence of statutory 
provisions providing otherwise,°* the rules govern- 
ing the sufficiency of a complaint in a trial de 
novo are the same as those governing it in the trial 


court.» No higher degree of sufficiency is re- 
399, 48 S 58. 
36. Birmingham y. Edwards, 18 
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25. Hammond v. Baddeau, 134 La. 
871, 64 S 808. 

26. Barnes v. Huntsville, 18 Ala. 
A. 646, 94 S 188. 

27. Barnes v. Huntsville, \supra. 

23. Trial de novo upon appeal 
from summary conviction see Crimi- 
nal Law §§ 698-709. 

29. Ala.—Casteel v. Decatur, 109 S 
571 Sa eee writ of certiorari (A.) 
109 S 571]; Wright v. Bessemer, 209 
Ala. 374, 96 8 316; Harrison v. Annis- 
ton, 156 Ala. 620, 46 S 980; Selma v. 
Shivers, 150 Ala. 502, 43.8 565; 
Ahlrichs v. Cullman, 130 Ala. 439, 30 
S 415; Selma v. Stewart, 67 Ala. 338: 
Mobile v. Barton, 47 Ala. 84; Myhand 
v. Dothan, 19 Ala. A. 167, 95 S 782; 
Bouyer v. Bessemer, 17 Ala. A. 665, 
88 S 192. 

T1l.— Alton v. Kirsch, 68 Ili. 261. 

lowa.—Ottumwa v. Schaub, 52 Iowa 
515, 3 NW 529. 

La.—State v. Miller, 109 La. 704, 
Sou loos 

Miss.—Morris v. Tupelo, 129 Miss. 
887, 938 S 433. 

Mo.—King City v. Duncan, 238 Mo. 
513, 142 SW 246. 

Ss G.—Anderson y. O’Donnell, 29 
S. CGC. 355, 7 SE 523, 13 AmSR 728, 
1 LRA 632. 

Tenn.—Memphis v. Schade, 12 
Heisk. 579; Wood v. Grand Junction, 
5 Heisk. 440, 186 


Wash.—Camas_ v. 
Wash. 40, 206 P 951. 

W. Va.—Rowlesburg v. Zelano, 74 
W. Va. 142, 81 SE 732. 

[a] Common pleas court.—Under 
2 Comp. St. (1910) p 2666 § 16, the 
common pleas is without jurisdiction 
to try de novo an appeal from the 
small cause court idjudging a de- 
fendant guilty of v.olating the sani- 


Kiggins, 


under the act creating local boards of 
health. Cranford Tp. Bd. of Health 
v. Union County Ct. C. Pl. 88 N. J..L. 
392,85 Av 217. 

20. Ahlrichs v. Cullman, 1380 Ala. 
439, 30 S 415; Aderhold v. Anniston, 
99 Ala, 521, 12 S 472; Selma v. Stew- 
art, 67 Aja. 838; Bouyer v. Bessemer, 
17 Ala. A... 665, 88 S.192; Saner v. 


Peo, £7 «Colo, cA: 3075693. to, Byars 
v. Mt. Vernon, 77 Ill. 467; Alton. v. 
Kirsch, 68 Ill. 261; Jacksonville v. 
Block, 36 11. v. Lov- 


507; MeGregor 
ington, 48 Ill. A. 202. 

[a] Where a complaint in writing 
is not*reauired by statute, a defect in 
the original complaint will not pre- 

vent the appellate court from trying 
the cause upon the merits. Alton vy. 
Kirsch, 68 Ill. 261. 

[b] Where affidavit was insuffi- 
cient.—On.a prosecution for the vio- 
lation of a municipal ordinance, an 
affidavit or complaint made before the 
mayor of a municipality, although 
subject to demurrer for too meager a 
description of the offense charged, is 
sufficient to support a declaration 
filed by the municipality on appeal 
by defendant to the circuit court; and 
the trial on appeal being de novo, 
it is of no consequence if a demur- 
rer interposed to the complaint in 
the mayor’s court had been improp- 
erly overruled, Ahlrichs v, Cullman, 
130 Ala. 439, 30 S 415. 

31. Searcy v. Turner,’ 88 Ark, 210, 
114 SW 472. 

32. Sioux Falls vy. Wearhan, 46 §S, 
D. 98, 190 NW 1019. 

33. Rowlesburg v. Zelano, 74 Wz. 
Va.‘142, 81 SE 732. 

34. Hammond vy. Badeau, 137 ‘La. 
58, 68 S 213. 

35. Barron vy. Anniston, 157 Ala. 


Ala. A. 459, 93 S 233 [certiorari den 
208 “Ala. 697, 98° S 922]. 

37. Birmingham v. Edwards, 
pra. 

38. Webster v. Lansing, 47 Mich. 
192, 10 NW 196. 

39. See statutory provisions. 

40. In re Sanford, 117 Kan. 750, 
232 PALOSS. 

41. In re Sanford, supra; Solomon 
v. Hughes, 24 Kan. 154. 

42. Barron v. Anniston, 157 Ala, 
399, 48 S 58. 

43. Barron v. Anniston, supra, 

44. Mexico v. Gray, 203 Mo. A. 
547, 219 SW 707. 

45. Johnson v..Hawkinsville, 27 
Ga. A. 801, 110 SE 23; Smith v. Rome, 
16 Ga, A, 161, 84 SE 615; Flannigan 
v.. Rome, 10’ Ga. A,! 2177, 72 SE 
1099. 

46. Johnson v. Hawkinsville, 27 
Ga, A. a 110 SE 23; Seer Rome, 
16 Ga. eas 84 SE 61 

47. Fonreak v. Hiweineeiiel 27 
Ga. A. 801, 110 SE 28; Smith v.,Rome, 
16 Ga. A. 161, 84 SE 615. 

48. Flannigan v. Rome, 10 Ga, A. 
217, 72 SE 1099. 

49. St. ay i v. Hackman, 133 
Mo. 634, 34 SW 87 

50. Complaint ay accusation on 
trial de novo in summary proceed- 
ings Sanecally, see Criminal sR §§ 


700-70 
51. ae Stewart, 67 Ala, 338. 
52. RAeMbwls Vv. Anniston, 99 Ala. 


621, 12 S 472. 

53. See statutory provisions. 

54. Olympia v. Nickert, 118 Wash. 
407, 203 P 946. 

fal Complaint held sufficient.—(1) 
Fealy v. Birmingham, 15 Ala. A. 367, 
73 Rd 296. (2) A complaint filed in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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quired.®> ‘Phe statement should set out in sub- 
stance the ordinance and the fact of its adoption.°° 
The sufficiency of the statement or complaint may 
be tested by appropriate methods,°’ as for instance, 
by demurrer®’ or motion.®® Where the complaint 
is insufficient as being indefinite, vague, and un- 
certain, a motion to dismiss should be granted.°° 
Like other pleadings it is not vitiated by matter 
which is mere surplusage.** 

Waiver. Defendant may, affirmatively or by his 
conduct, waive his right to have a complaint filed 
in the court to which the prosecution has been ap- 
pealed.®? On such appeal he may, expressly or by 
his conduct, consent to, or acquiesce in, his trial 
upon the original affidavit or complaint*® and can- 
not then complain that a statement was not filed 
thereto.*4 

[§ 732] (b) Amendment or Substitution.®® In 
some jurisdictions the complaint, affidavit, or war- 
rant used in the lower tribunal may be amended, 
if defective, or a new complaint may be substituted, 
when accused is to be tried de novo,*® even though 
it did not sufficiently charge an offense.*’ It may 
be amended as to form,®® and also as to sub- 
stanee.®® In other jurisdictions it is held that a 
defective information cannot be amended in the ap- 
pellate court.”° Where defendant is convicted in 
the lower court on an admittedly void ordinance, 
it is held that the municipality cannot be allowed, 
over the proper and timely objection of defend- 
ant, to proceed in the appellate court on a new 
affidavit, for the purpose of seeking a conviction 
under the provisions of an entirely different ordi- 
nance, for which a conviction of a different offense 
might be had.*t The complaint may be amended 
by substituting the name of the state for that of a 
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private person.’? 

[§ 733] c. Sentence.?* As a general rule, while 
the sentence imposed on the trial de novo is essen- 
tially a judgment of the lower court,’* the appellate 
court is required to enter its own independent judg- 
ment or sentence,*® and it cannot remand the case. 
for sentence anew by the lower court.”® It is neces- 
sary that the sentence pronounced should be as cer- 
tain as, the sentence by the lower court should have 
been had no appeal been taken.77 Usually a new 
sentence may be imposed by the appellate court’® 
within the limits of the punishment prescribed by 
law,”® defendant being subject to the punishment 
authorized by the ordinance or by-law;*° and the 
court may impose a greater punishment than that 
imposed by the lower court.*! If the appellate court 
is limited either to affirm or reverse the judgment,** 
the sentence imposed by the lower court cannot be 
inereased or diminished.** In some jurisdictions 
by force of statute it is held that the court, on the 
trial de novo by jury, may impose additional punish- 
ment to that fixed by the jury.** It has been held 
that, where the ordinance provides for imprison- 
ment for the nonpayment of fine or costs only in 
case there is no appeal taken, it is error for the 
court upon conviction on appeal to order defendant 
to be committed to prison until payment of fine 
and costs.®° 

[§ 734] X. Costs*°—1. In General. Whether civil 
or criminal statutes relating to costs apply in pro- 
ceedings for violations of municipal ordinances or 
regulations depends on how the nature of such pro- 
ceedings are viewed.®’ Accordingly the matter of 
costs may be governed by statutes relating to .costs 
in civil actions®® or by statutes relating to costs. 
in criminal cases.*® It has been held that in suits: 


the circuit court which charges that 59. Worthington v. Jasper, supra. 74. In re Sanford, 117 Kan. 750, 
“the defendant, being a lawyer en- 60. Salisbury v. Patterson, 24 Mo.| 232 P 1053. 

gaged in the business or profession] A. 169. 75. Dowling v. Troy, 1 Ala. A, 508, 
of practicing law in said city, with- 61. Talladega v. Fitzpatrick, 133]56 S 116. 

out having procured and paid for a} Ala. 613, 32 S 252. 76. Dowling v. Troy, supra. 


license therefor, a license to carry 
on such business or profession be- 
ing required by ordinance of said 
city, duly adopted,” etce., is sufficient, 
and therefore not subject to demurrer, 
PO eee v. Cullman, 130 Ala. 439, 30 

{b] Conformity with affidavit.— 
Where an affidavit made before the 
mayor of a city charges that the af- 
fiant believes that “the offense of en- 
gaging in the business of practicing 
law in said city for which a license 
is required, without having first pro- 
cured and paid for such license and 
contrary to law, was committed by” 
defendant, on appeal by defendant to 
the circuit court, a complaint filed by 
the city, which charges that “the de- 
fendant engaged in the business or 
profession of practicing law without 
having first procured and paid for a 
license thereof, a license to carry on 
such business being required by or- 
dinance duly adopted,” etc., is not a 
departure from the cause tried by the 
mayor. Ahlrichs v. Cullman, 130 Ala. 
439, 30 S 415. 

55. 
407, 203 P 946 

56. Trimble v. Haleyville, 20 Ala. 
A. 13, 101,S 523 [certiorari den 211 
Ala. 654, 101 S 524]. 

[a] Statement in form of conclu- 
sion.—The statement, although only 
stating in conclusion the violation of 
the ordinance, was held sufficient as 
against a demurrer not stating the 
ground that the substance of the or- 
dinance and its adoption was not set 


out. \ Trimble v. Haleyville, 20 Ala. 
A. 13, 101 S 523 [certiorari den 211] 
Ala. 654, 101 S 524]. | 

67. Worthington v. Jasper, 197) 


Ala, 589, 73 _S 116. | 
58. Worthington v. Jasper, ‘supra. 


Olympia v.’Nickert, 118 Wash. |. 


62. Robertson v. Montgomery, 201 
Ala. 198, 77 S 724. 

63. Casteel v. Decatur, (Ala.) 109 
S 571 [granting writ of certiorari 
(A.) 109 S 571]; Robertson v. Mont- 
gomery, 201 Ala. 198, 77 S 724; My- 
yeod v. Dothan, 19 Ala. A. 167, 95 S 
782. 

64 Robertson v. Montgomery, 201 
Ala. 198, 77 S 724. 

65. See generally Criminal 
§ 702. 

66. Turner y. Lineville, 2 Ala. A, 
454, 56 S 603; Ottumwa v. Stickel, 
135 Iowa 988, 191 NW 797; Lovilla v. 
Cobb, 126 Iowa 557, 102 NW 496; Salt 
Lake City v. Larsen, 47 Utah 1, 151 P 
353; Seattle v. Savage, 103 Wash. 71, 


Law 


174 P 1183; Bverett v. Cowles, 97 
Wash. 296, 166 P 786. 
67. Turner v. Lineville, 2 Ala. A. 


454, 56 S 603; Salt Lake City v. Lar- 
sen, 47 Utah 1, 151.P 353; Everett v. 
Cowles, 97 Wash. 396, 166 P 786. 

68. Salt Lake City v. Larsen, 47 
Wtale jl) 15152) 353. 

69. Salt Lake City v. Larsen, su- 
pra. 

70. Kansas City v. Whitman, 70 
Mo. A. 630. 

71. Buckhalt v. Enterprise, 4 Ala. 
A; 293, 59 S 226, ; 

[a] Beason for rule. —‘‘This was 
tantamount to bringing a new and 
different case and the institution of 
new prosecution under this process in 
the circuit court, which is not au- 
thorized.”” Buckhalt v. Enterprise, 4 
Ala, A. 298, 295, 59 S 226. 


72. Francisco y. State, 108 Nebr. 
309, 187 NW 881. 
73. Imposition of sentence on 


trial de novo in appellate court gen- 
erally see Criminal Law § 709. 

Sufficiency of sentence in lower 
court see supra § 687. 


77. Dowling v. Troy, supra. 

78. Flowers v. Birmingham, 
Ala. A. 138, 83 S 36 [certiorari den 
203 Ala. 697, 83 S 926]; Feagin v. 
Andalusia, 12 Ala. A. 611, 67 S 630; 
Cooper v. Gadsden, 10 Ala. A. 609; 
65 S 715; Elbow Lake v. Holt, 69 
Minn. 349, 72 NW 564; Campbell v. 
Danville, 188 Va. 817, 122 SEH 120; 
State v. Hagimori, 57 Wash. 623, 107 
P 855. : 

79. Elbow Lake v. Holt, 69 Minn. 
349, 72 NW 564. ; 

80. Feagin v. Andalusia, 12 Ala. 
A. 611, 67 S 630; Cooper v. Gadsden, 
10 Ala. A, 609, 65 S 715. 

81. Flowers v. Birmingham, 17 
Ala. A. 138, 83 S 36 [certiorari den 
203 Ala. €97,.83 S 926]; Campbell v. 


Danville, 138 Va. 817; 122-Sm) 120; 
. State v. Hagimori, 57 Wash. 623, 107 
P 855. 

82. See statutory provisions, 


83. Bell v. Forsyth, 126, Ga, 443, 
55 SH 280. 
84. 


85. 
A, 481. 

86. See generally Costs 15 C.J. p1. 

87. See supra § 606. 

88. Iola v. Harris, 40 Kan. 629, 20 
P 521; Horn v. Peo., 26 Mich. 221. 


89. Ala.—Montgomery y. Foster, 
54 Ala. 62. 
Ill. Centralia v. Nagele, 181 Ill. 


151, 55 NE 128. 


4 


rt 


17 
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for violations of municipal ordinances, although such | 
suits are under the charter, brought in the name 
of the state,°® and although in some respects they 
are quasi-criminal,®! costs are recoverable as in civil 
actions between private Dersena the state being 


considered only a nominal party.%* 


[§ 735] 2. Rights to, and Liability for, Costs. 


Following the general rules, 2etin 
violation of municipal ordinances, 


bility for, or right to, costs in the "absence of statu- 


tory authorization,®s whether the 


N. H.—State v. Stearns, 31 N. H. 
106, : 

Utah.—Nephi City v. Forrest, 41 
Utah 433. 126 P 332. 

W. Va.—Charleston vy. Beller, 45 W. 
Va. 44, 30 SE 152. 

[a] Reversal of conviction.—In 
jurisdictions where the proceeding is 
eonsidered criminal, in an action to 
enforce a city ordinance, the appel- 
late court should not adjudge costs 
against a city and award execution 
on reversal of the judgment of con- 
viction. Centralia v. Nagele, 181 Ill. 
151, 55 NE 128 [rev 81 Ill. A. 334]. 

90. State vy. Harris, 50 Minn. 128, 
52 NW 387, 531. 

In whose rame action brought 
generally see supra § 627. 

91. State v. Harris, 50 Minn. 128, 
52 NW 387, 5381. 

Nature of proceedings generally 
see supra § 606 

92. State v. ‘Harris, 50 Minn. 128, 
52 NW 387, 531. 

93. State v. ae pee 

94. See Costs §§ 3, 788: 

95. yeas tee ea v. O’Hearn, 
149 Ala: 307, 42'S 836, 13 AnnCas 
1131; Selma v. Stewart, 67 Ala. 338; 
Camden v. Bloch, 65 Ala. 236; Mont- 
gomery:v. Foster, 54 Ala. 62: 

Ga.—Leonard v. Eatonton, 126 Ga. 
63, 54 SE 9638. 

Tll.— Carrollton v. Bazzette, 159 Ill. 
284, 42 NE 837, 31 LRA 522; Anderson 
Vv. ‘Schubert, 158 Ill. 15, 41 NE 853; 
Canteen v. Weber, 188 Ill. A. 405; 
Chicago v. Reinschreiber, 121 Ill. A. 
114; Princeville v. Hitchcock, 101 Il. 
A, 588; Petersburg v. Whitnack, 48 
Tll. A. 663; Peo. v. Chapin, 48 Ill. A. 
643; Gipps Brewirg Co. v. Virginia, 
32 Ill. A. 518 [app dism 136 Ill, 616, 
27 NE 196]; Nokomis v. Harkey, 31 
BH A. 107. 

Ind.—Tuley v. Logansport, 53 Ind. 
508. 

Ky.—Owensboro v. McFall, 153 Ky. 
754, 156 SW 388. 

Mich.—Sparta vy. Boorom, 129 Mich. 
555, 89 NW 435, 90 NW 681. 

Minn.—State v. Cantieny, 34 Minn. 
1, 24 NW 458. 

. Miss.—Booze  v. 
Miss. 699, 49 S 518. 

Mo.—Greenfield v. Farmer, 195 Mo. 

A. 209, 190 SW 406. 


Yazoo. City, 95 


1 N. H.—State. vy. Stearns, 31 N. H. 
06. 

N. J.—Bayonne v. Herdt, 40 N. J. L. 
264. 

Oh.—Gibson v. Zanesville, 31 Oh. 
St. 184. 


Okl.—Beaty v. Oklahoma City, 89 
Ok1,. 182, 214 P 912. 
Or.—Portland v. Yates, 102 Or. 513, 
203.P 319 [den:reh 199 P 184], 
City v. Forrest, ‘41 
Utah 433, 126 P 332. 


Utah.—Nephi 

Wash.—Spokane vy. Smith, 37 Wash. 
683, 79 PR 1126. 
. “W. Va.—Charleston Vv. Beller, 45 W. 
Va. 44, 30 SH 152. 


Wis.—Preston v. Koshkonong, 55 


Wis. 202, 12 NW 440. 
N. B=Ex p. Mowry, 8 N. B. 276. 
96. Owensboro v. McFall, 153 Ky. 
754, 156 SW 388; Greenfield y. Farm- 


er, 195 Mo. A. 209, 199 Sw 106. 

97. Owensboro v. McFall, 153 Ky. 
754, 156 SW 388; Greenfield v. Farm- 
er, 195 Mo. A. 209, 190 SW _ 406; 
Beaty v. Oklahoma City, 89 Okl. 182, 
214.P 912. 

98. I11.—Gipps Brewing Co. v. Vir- 
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judgment is one 


proceedings for 
there is no la- 


law. By force 


proceedings are 


ginia, 32 Ill. A. 518 [app dism 136 
THs 616, 27 NE 196]. 
y.—Owensboro v. McFall, 153 Ky. 

154, “i656 SW 388. 

Mo. —Greenfield v. Farmer, 195 Mo. 
A. 209, 190 SW 406. 
wi J.— Bayonne v. Herdt, 40 N. J. L. 

Utah.—Nephi City v. Forrest, 41 
Utah'433, 126 P‘332. ~ 

99. Ala.—Birmingham vy. O’Hearn, 
149 Ala. 307, 42 S 836, 13 AnnCas 
1131; Selma v. Stewart, 67 Ala. 338; 
Camden v. Bloch, 65 Ala. 236; Mont- 
gomery Vv. Foster, 54 Ala, 62. 

I1).—Carrollton v. Bazzette, 159 Il. 
284, 42 NE 837, 31 LRA 522; Ander- 


son. vy. Schubert, 158 Ill. 75, 41.NE 
853; Canteen v. Weber, 188 Ill. A. 
405; Chicago v. Reinschreiber, 121 


Ill. A. 114; Princeville v. Hitchcock, 
101 Ill. A. 588; Petersburg v. Whit- 
nack, 48 Ill. A. 663; Peo. v. Chapin, 
48 Ill. A. 643; Nokomis v. Harkay, 31 
Di). A. 107. 

2 aa mews v. Logansport, 53 Ind. 

Ky.—Owensboro v. McFall, 153 Ky. 
754, 156 SW 388. 

Mich.—Sparta v. Boorom, 129 Mich. 
555, 89 NW 435, 90 NW 681. 

Miss.—Booze v. Yazoo City, 95 
Miss. 699, 49 S 518. 

Mo.—Greenfield v. Farmer, 195 Mo. 
A. 209, 190 SW 406. 

Oh.—Gibson y. Zanesville, 31 Oh. 
St. 184. 

Okl.—Beaty _v. open EY Cityse 89 
Okl. 182, 214 P 91 

Or.—Portland “i ‘Yates, 102) Or) 523; 
203 P 319. 

Utah.—Nephi City v. Forrest, 41 
Utah 433, 126 P 332. 

Wash.—-Spokane v. Smith, 37 Wash. 
583.5 09 F125 

W. Va.—Charleston v. Beller, 45 W. 
Va. 44, 30 SE 152. 

Wis.—Preston v. Koshkonong, 55 
Wis. 202, 12 NW 440. 

[a] Reasons for rule.—(1) 
nicipalities, such as counties, cities, 
towns... are the instruments of the 
State to carry out its powers for the 
public welfare, and in exercising 
their powers and enforcing public 
rights they act as agents, and may 
have extended to them the same ex- 
emptions in suits as belong to the 
State. Municipal bodies act for the 
State, and to the extent authorized 
exercise the powers of government, 
and when so exercising such powers 
they may, when so authorized, do so 
without conforming to all of the re- 
quirements imposed by the practice 
on natural, or artificial persons cre- 
ated for the purposes of business or 
gain.” Holmes v. Matoon, 111 IM, 27, 
30, 53 AmR 602 [quot Anderson y. 
Schubert, 158 Ill. 75, 77, 41 NE 853]. 
(29. “In all prosecutions conducted by 
a municipality for the purpose of en- 
forcing its criminal ordinances, it is 
acting in the capacity of agent for 
the state in the enforcement of local 
government, and, in the absence of a 
statute making it liable for the cost 
of conducting such prosecutions in 
the event of failure to convict, the 
municipality is no more liable for 
the costs than is the state itself.” 
Booze v. Yazoo City, 95 Miss. 699, 
700, 49 S518. 

[b] On appeal.—The municipal 
corporation is not liable for costs on 
appeal in the absence of express pro- 


“Mu- 


ae Baio Poe SO) a Ae 


considered civil®* or ecriminal,®? and regardless ot 
the outeome thereof.®* 
authorization the municipal corporation is not lia- 
ble for the costs,®® whether the proceedings may 
be regarded as civil or criminal? and whether the 


In the absence of such 


of conviction® or acquittal.4 Nor 


in the absence of such authorization is defendant 
liable for costs,° even though convicted.® 
are no part of the penalty,’ unless so provided by 


The costs 
of statutory provisions? the mu- 


vision of the law. Montgomery v. 
Foster, 54 Ala. 62; Petersburg v. 
Whitnack, 48 Ill. A. 663; Nokomis v. 
Harkey, 31 Ill, A. 107; Owensboro v. 
McFall, 153 Ky. 754, 156 .SW_ 388; 
Greenfield v. Farmer, 195 Mo. A, 209, 
199 SW 406; Beaty v. Oklahoma City, 
89 Okl. 182, 214 P 912. 

{c] Execution cannot be issued 
against the’ municipality on a judg- 
ment for costs. Kinmundy v. Ma- 
han, 72 Ill. 462; Odell v. Schroeder, 58 


TY la BIS 3y ? 

[d] City not liable to justice.— 
Where a city institutes and prose- 
cutes to judgment before a justice 
of the peace suits for the violation 
of municipal ordinances, and fines are 
imposed and judgments rendered for 
the same and costs, and executions 
are issued, under which the defend- 
ants, being without property, are 
committed to the city prison and 
the fines worked out under the .pro- 
visions of the municipal ordinances, 
the city is not liable to the justice 
in an action of assumpsit for money 
had and received for his costs which 
were included in such judgments and 
which were discharged by labor for 
the city. Fosselman v, Springfield, 
£39 TIly LS5. 

[e] Mandamus will not lie to 
compel a municipality to pay costs on 
proceedings to enforce Rae 8 
Peo. v. Chapin, 48 Ill. A. 64 

1. Owensboro v. McFall, aiB3 Ky. 
754, 156 SW 388; Greenfield v. Farm- 
ery 195 Me.-#A. 209, 190 SW 406. 

2. Owensboro v. McFall, 153 Ky. 
754, 156 SW 888; Greenfield v. Farm- 
er, 195 Mo. A. 209, 190 SW 406; Beaty 
a Oklahoma City, 89 Okl. 182, 214 P 

3. Greenfield v. Farmer, 195 Mo. A. 
209, 190 SW. 406. 

4. Owensboro v. McKFall, 
754, 156 SW 388; Greenfield v. Farm- 
er! 3195 Stor A. 1209) £90 Sw 406; 
Nephi City v. Forrest, 41 Utah 433. 
126 P 332. See Kokomo v. Wells, 34 
Ind. 48, 49 (“We understand that the 
practice is, in the mayors’ courts of 
the various cities which are living 
and acting under this general law, to 
tax no costs against the city in cases 
for violations of the ordinances, when 
the case is decided against the city”). 

5. Gipps Brewing Co, v. Virginia, 
37 Ill. A. 518 [app dism 136 Ill. 616, 


153 Ky. 


27 NE 196]; State v. Cantieny, 34 
Minn, 1, 24 NW 458; Bayonne v. 
Herdt, 40 N. J. L. 264 


6. Gipps Brewing Co. v. Virginia, 
32 Till. A. 518 [app dism 136 Ill. 616, 
27 NB woe Bayonne v. Herdt, 40 N. 
Sol Peres 

7. State v. Cantieny, 34 Minn. 1, 
24 NW 458; Bayonne v. Herdt, 40 N. 
J. L. 264 

[a] Reason for rule.—‘‘The costs 
are no part of the penalty; otherwise, 
where an ordinance or a statute fixes 
a penalty, no costs can be allowed, 
because if costs are part of the pen- 
alty, the statutory limit would be ex- 
ceeded and the judgment therefore 


erroneous.’ Bayonne v, Herdt, 40 
Neds a 264; 2265. 

8. State v. Cantieny, 34 Minn. 1, 
24 NW 458. ; 


9. See statutory provisions. 

[a] Discretion of  council.—By 
statute it'is sometimes provided hat 
the municipality may in its discre- 
tiom pay the costs of prosecutions for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 735-738] 


nicipal corporation!’® or defendant™ in proceedings 
for violation of municipal ordinances or regulations 
may be liable for costs. The rule that the munici- 
pal corporation is not liable for costs is not affected 
by the fact that the ordinance under which the 
prosecution is had is invalid.* Nor is the rule 
affeeted by the fact that defendant worked out his 
costs in the city prison or in the city streets, the 
labor being performed for the benefit of the city,'* 
although there is authority to the contrary.'+ 

Municipal power to provide for costs. In the ab- 
sence of power expressly granted or arising by neces- 
sary implication, a municipal corporation cannot 
‘impose upon defendant the costs of the prosecu- 
tion,'® -and the power to punish by fine, usually 
enjoyed by municipal corporations,!® does not au- 
thorize or inelude the power to impose the cost of 
the prosecution on defendant.’ The corporation 
cannot enact ordinances imposing items of costs 
in prosecutions for violation of their ordinances in- 
consistent or conflicting with statutory provisions.1§ 
In the absence of delegated authority the corpora- 
‘tion may not fix as items of costs the fees of the 
attorney for trying the case.’® In some Jurisdic- 
tions the corporation is allowed to provide by ordi- 
nance a fee for the city or municipal attorney to be 
taxed as costs against defendant in the lower 
court,?° and such a right to allow the fee for serv- 
ices rendered in the police court may authorize 
the allowance of a fee on appeal.*? 

Rules of court imposing costs. Following the 
general rule,?? in the absence of power expressly 
given to them by statute, courts cannot make rules 
or orders under which costs may be taxed and im- 
posed in proceedings for violations of municipal 
ordinances or regulations;?* as for instance, they 
cannot make such rules or orders and impose costs 


11. 
Kan. 680, 


ordinances, 
Peo. v. 


violation of municipal | 
where the prosecution fails. 
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Arkansas City v. Roberts, 
L382)? “Pe 52= 
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thereunder against the municipal corporation.** 

To informer. In some jurisdictions by force of a 
statute upon conviction costs may be awarded to the 
informer.”° 

[§ 736] 3. Security for Costs, Following the gen- 
eral rule,?° security for costs is necessary only 
when duly required by law.?7 Cost bonds have been 
held not to be necessary in proceedings for violation 
of municipal ordinances, under a statute requiring 
bonds to be given in actions on penal statutes,?® 
such ordinances not being considered penal stat- 
utes within the meaning of the act.?® It has been 
held that a statute, requiring the prosecutor to give 
a bond for costs in prosecutions in cases less than 
felonies in justices’ courts and other inferior courts, 
does not apply to prosecutions for violations of mu- 
nicipal ordinances.*° 

[§ 737] 4. Allowance or Award*!—a. In General. 
Matters relating to the award or allowance of costs 
generally rest within the sound diseretion of the 
court.*? 

{§ 738] b. Amounts and Items Allowable. The 
amounts and items allowable as costs in proceedings 
for violations of municipal ordinances or regula- 
tions usually are governed by the general rules 
applicable in other cases.*? 

Attorney’s fees may** or may not*®* be taxed or 

included as costs depending upon whether or not 
they are allowable by the local practice.*¢ 

The costs of amendments*’ and continuances*® 
may be taxed against the party on whose applica- 
tion they are allowed. — 


Revision of cost. The clerk of the court to which | 


an appeal is taken from a justice is without author- 
ity to revise the justice’s taxation of costs,?° and 
errors in the assessment of costs should be brought 
to the notice of the court upon the hearing of the 


89.| Neil, 84 Ark. 552, 106 Sw 479 
Portland v. Biode 


Chapin, 48 Ill, A. 643. 

{b] Construction and operation of 
statute—(1) Under L. (1907) c¢ 191 
§ 25, as amended by L. (1909) c 176 
Siok eatid by. (L9tb) ic, Lot 8.1, 
providing for the payment of costs 
by the municipality in unsuccessful 
prosecutions, one successful in the 
circuit court on appeal from an ad- 
verse judgment in the municipal 
court is entitled to recover for costs 
only in the municipal court, but not 
in the circuit court, the titles to such 
act and amendments being limited to 
municipal courts. Sioux Falls v. 
Mansors, 41 S. D. 276, 170 NW 155. 
(2) An ordinance provided for a ‘‘po- 
lice court fund,’ and that witnesses 
subpcenaed by the city, in attendance 
on the superior court of the county 
on appeals from the police court, 
might be paid from such sum on ap- 
proval of the cost bill by the corpora- 
tion counsel. Sess. L. (1903) p 34 
e 30 § 1 provides that ali proceedings 
before the police judge shall be sub- 
ject to review in the superior court. 
1. Ballinger. Codes & St. Annot. 
§ 1627 makes a city liable for costs 
on an acquittal in the police court; 
and § 7009 provides that no prisoner 
who is acquitted shall be liable for 
costs, but the fees of defendant’s wit- 
nesses shall be paid as other costs in 
the case. It was held that where one 
found guilty of violating a city ordi- 
rance appealed to the superior court, 
and was found not guilty, the city 
was liable for defendant’s costs, with- 
out any approval of the bill by the 
corporation counsel. Spokane  v. 
Smith, 37 Wash. 583, 79 P 1125. 
“10. Kokomo vy. Wills, 34 Ind. 48; 
Horn v. Peo., 26 Mich. 221; Oshkosh 
vy. Schwartz, 55 Wis. 488,138 NW 552. 

[a] Costs on appeal.—Kokomo v. 
Wills, 34 Ind, 48. - 


Kitchen, 94 Or. 418, 186 P 54,6 ALR 


1410. 
12. Monmouth v. Popel, 183 Ill. 
634, 56 NE 348; Owensboro v. Mc- 


Fall, 153 Ky. 754, 156 SW 388. 

13. Fosselman vy. Springfield, 139 
Ill. 185, 28 NE 916; Young v. Mur- 
physboro, 45 Ill. A. 561; Tuley v. Lo- 
gansport, 53 Ind. 508; Gibson v. 
Zanesville, 31 Oh. St, 184; Hastman 
v. Nashville, 13 Lea (Tenn.) 717. 

14. Paducah v. Calhoun, 78 Ky. 
323. But see Owensboro v. McFall, 
153 Ky. 754, 156 SW 388 (dietum). 

15. Albany v. Banks, (Ala. A.) 109 
S 117; Rowe v. Reneer, 99 SW 250, 
80 KyL 545; Moody v. Williamsburg, 
121 Ky. 92, 88 SW 1075, 28 KyL 60; 
State v. Cantieny, 34 Minn. 1, 24 NW 
458. 


16. See supra § 278. 

17. State v. Cantieny, 34 Minn. 1, 
24 NW 458. 

18. Rowe v. Reneer, 99 SW 250, 
30 KyL 545. 

19. Albany v. Banks, (Ala. A.) 


109 S 117 [certiorari den 109 S 117]; 
Moody v. Williamsburg, 88 SW 1075, 


28 KyL 60. 

20. Carterville v. Cardwell, 152 
Mo. A. 32, 132 SW. 745 [dist Cape 
Girardeau v. Riley, 72 Mo. 220]; 


Kemp v. Monett, 95 Mo. A. 452, 69 
SW 31; Warrensburg v. Simpson, 22 
Mo. A. 695. 

fal. Carterville v. Cardwell, 152 
Mo. A. 32, 132 SW 745. 

oon See Costs § 8 text and notes 
29-381. 5: 
Pekin v. Dunkelburg, 40 Ill. A. 


Pekin vy. Dunkelburg, supra. 
Winslow v. Gallagher, 27 N. B. 


See Costs §§ 464-575, 851, 852. 
27. McConnell. v. Booneville, 123 
Ark, 561, 186 SW 82; Emerson vy. Mc- 


26. 


LRANS 715; Jacksonville y. Block, 
36 Ill. 507 [foll Lewiston vy. Proctor, 
23 Ill. 533]; Quincey y. Ballance, 30 Tl, 
pee Lewiston v. Proctor, 23 Tl. 
28. Jacksonville vy. Block, 36 Tl. 
507. [foll Lewiston v. Proctor, 23 Tl, 
533]; Quincey v. Ballance, 30 Ill. 185 
[foll Lewiston yv.. Proctor, 23 Ill. 533). 
29. See cases supra note 28. 
Nature of ordinances generally see 


infra § 800. 

30. McConnell v. Booneville, 123 
Ark. 561, 186 SW 82; Emerson vy, 
McNeil, 84 Ark. 552, 106 SW 479, 15 
LRANS 715. 


dau See generally Costs §§ 406— 

$2. Rex v. Sullivan, 48 N. S. 38, 
19 DomLR 112, 23 CanCrCas 222: 

83. See Costs §§ 226-405, 823-850. 

[a] The fees of the police judge 
and of witnesses subpcenaed to testify 
in behalf of the municipality should 
be taxed as costs against the city, 
unless such costs for sufficient rea- 
sons are adjudged against the prose- 
cutor, where the prosecution resulted 
in favor of defendant on appeal to the 
district court. Iola v. Harris, 40 Kan. 
629, e20Pd200 ; 

34. Oshkosh v. Schwartz, 55 Wis. 
483, 18 NW 552. 

_[a] The amount claimed in plain- 
tiff’s complaint will govern the 
amount of attorney’s fees, recover- 
able by defendant upon acquittal. 
Oshkosh vy. Schwartz, 55 Wis. 483, 13 
NW 552. 

35. Gipps Brewing Co. v. Virginia, 


ige1e A. 518 [aff 136 Ill. 616, 27 NE 
36. See statutory provisions, 

here: Washington y. Frank, 46 N. C. 
38. Boscobel v. Bugbee, 41 Wis. 59. 


e9. State v. Reckards, 21 Minn. 
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appeal.*° 

[§ 739] 5. Judgment for Costs.4! In the absence 
of authority it is error to add a judgment for costs 
to the sentence,*? and the fact that the amount of 
the fine imposed, with the costs added thereto, will 
be less than the amount which might have been im- 
posed as a fine -does not render the costs legal.** 
If costs are improperly included in the conviction 
or judgment, it is held that they may be deducted 
and the conviction or judgment sustained for the 
penalty.4* It has been held that, where the pro- 
ceeding is considered civil, if defendant is acquitted 
on appeal from a judgment of conviction, and judg- 
ment is entered that he recover from the municipal 
corporation his costs, and that execution issue there- 
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[§§ 738-742 


for, such judgment, until reversed or modified, is 
a valid judgment and enforceable in defendant’s 
name, although he has paid none of the costs. 

[§ 740] 6. Imprisonment for Nonpayment of 
Costs.4¢ In the absence of authority the court can- 
not commit to imprisonment until payment of 
costs.47 In some jurisdictions by force of statute 
accused, convicted of a municipal offense, may be 
adjudged to pay the costs*® and imprisoned until 
they are paid.*® Under the provisions of some ordi- 
nances*? imprisonment for the nonpayment of costs 
may be imposed only when there is no appeal,®! and | 
as soon as defendant has perfected his appeal the 
ordinance in so far as it provides for imprison- 
ment has spent its force.>* 


X. GOVERNING BODIES AND THEIR PROCEEDINGS: 
[By Witiiam A. Martin] 


[§ 741]-A. In General. The nature of a munici- 
pal corporation, like that of other corporations 
of whatever kind or nature,? is such that it cannot 
be seen, felt, or touched by the senses, but can 
act, and be recognized and identified only by means 
of its human agencies.2 In every municipality, 
whether created under general* or special®> law, 
there is and necessarily must be a body or board, 
constituted and empowered to exercise the sover- 
eign powers of government delegated to the cor- 
poration by the state;° and in the larger cities 
may bé found separate boards, each authorized to 
exercise distinct powers of government, as boards 
of education, of public works, of assessment and 
equalization, of fire and police, ete., all in addi- 
tion to the council and distinct from it.7 While 
the governing body of-a municipal corporation is 
not the corporation itself but merely the agency 
through which the municipal functions are exercised, 
howsoever constituted, the council or other govern- 
ing body is the general agent of the corporation 
for all purposes and exercises all the corporate 
powers not expressly committed by law to other 
‘boards or officers. Its powers and duties are not 
strictly legislative,® but differ in many respects 
‘from those of a purely legislative body;!° and in 


addition to its legislative power it may exercise 
administrative! and sometimes even judicial 
powers.?? 

[§ 742] B. The Common Council. There is a goy- 
erning body common to all municipalities, great or 
small, generally called the ‘‘common couneil.’’2* 
Its members are called ‘‘councilmen’’ or ‘‘alder- 
men,’’ or both, if the council is bicameral.‘ The 
governing body of a municipal corporation is not 
the corporation itself, but merely the agency through 
which the municipal functions are exercised.!® 
_. Single or bicameral body. The governing body 
may be a single body or may be composed of two 
bodies,*#® and when bicameral the relation of the 
two bodies is very like that of the senate and 
house of representatives in the federal government 
and its mode of transacting official business gen- 
erally resembles that of the congress or a state- 
legislature.’ A single body is generally presided 
over by the mayor and has a much simpler modus 
operandi.1® Whether composed of one or two 
bodies, the common council must act as one in effect; 
if double, both bodies must coneur in their con- 
clusions in order to make their actions that of 
the corporation,’® although an exception to this 
requirement may be found in those municipalities 


40. State v. Reckards, supra. 1 SRA corporation is] an artificial per- 14. Ingersoll Pub. Corp. p 218. 
41. Generally see Costs §§ 733-] son, existing in contemplation of 15. See supra § 236. 

780, 854. 3 law, and endowed with certain 16. Ala.—Fox v. McDonald, 101 
42. Leonard v. Eatonton, 126 Ga.| powers and franchises which, though| Ala. 51, 13 S 416, 46 AmSR 98; 22 


63, 54 SE 963. ° 
43. Leonard v. Eatonton, supra. 
44, Ex p. Mowry, 8 N. B. 276. 


they must be exercised through the 
medium of its natural members, are 
yet considered as subsisting in 


LRA 529. 
Cal.—Peo. v. Freeman, 80 Cal. 233, 


the | 22 P 173, 18 AmSR 122. 


45. Mariner v. Mackey, 25 Kan.| corporation itself, as distinctly as if Colo.—Buckton v. Peo., 12 Colo. A. 
467. it were a real person’). See gen-| 86, 54 P 871. 

46. Imprisonment for nonpayment | erally Corporations § 2215. Conn.—State v, Chapman, 44 Conn. 
of fine see supra § 280. 3. Exercise of power see supra] 595. 

47. Webb v. Vicksburg, 112 Miss.| § 212 et seq. Mass.—Foley v. Haverhill, 144 
53, 72 8 852. 4 See supra § 32 et seq. Mass. 352, 11 NE 554; In re Whit- 

Enforcement of payment of costs 5. See supra § 28 et seq. comb, 120 Mass. 118, 21 AmR 502. 


by imprisonment in criminal cases 6. 
generally see Costs § 861. We 
48. See supra, § 735. 
49, Arkansas City v. Roberts, 89 


See supra § 173 et seq. 
See supra § 235, 

Boards and departments generally 
see infra § 1250 et seq. 


Mo.—State y. Dierkes, 214 Mo. 578, 
113 SW 1077. . 

N. Y.—Kittinger v. Buffalo Tract. 
Co., 160 N. Y. 377, 54 NE 1081; Wet- 


Kan. 680, 132 P 152. 8 See supra § 235. more v, Story, 22 Barb. 414, 3 AbbPr 
50. See ordinances. 9. See supra §§ 182, 235. 262. 
51. Carson v. Bloomington, 6 Ill. 10. See supra §§ 177-183; and N. D.—State vy. Boucher, 3 N. D. 
A. 481. infra §§ 766-783. 389, 56 NW 142, 21 LRA 539. 
52. Carson v. Bloomington, supra. 11. See supra § 182, Wis.—Lauenstein v. Fond du Lae, 
1. Commission form of govern- 12. See supra § 182, 28 Wis. 336. 
ment, constitutionality of see Con- 13. Md.—Baltimore vy, Poultney, 17. Wetmore v. Story, ‘22 Barb. 
stitutional Law § 235. 25 Md. 18. . (N. Y.) 414, 3 AbbPr 262 (when com- 
2. Barnes vy. District of Columbia, Mass.—Central_ Bridge Corp, v.| posed of two bodies the charter 


91 U. S.. 540, 23-L. ed. 440. See 
Dartmouth College v. Woodward, 4 
Wheat. (U. S.) 518, 636, 667, 4 L. ed. 
629 (where Marshall, C. J., gave terse 
expression to this fundamental idea 
of a corporation in these famous 
words: “A corporation is an artificial 
being, invisible, intangible, and ex- 
isting only in contemplation of law;” 
and where Mr. 


N. J. Eq. 412. 
Oh,.—Davis v. 
281. 


Lowell, 15 Gray 106. 
N. J.—Schumm y. 
N. J. Ha. 148; Dey v. Rersey City, 19 


Davis, 


W. Va.—Richards y. Clarksburg, 30 
W. Va. 491, 4 SE 774, 19. 

“City council” defined see City 11 
Justice Story said: C. J. p. 790 text and notes 56-60. 


should be considered as having, by 
implication, adopted, as far as ap- 
plicable, the universally recognized 
principles of legislative bodies’ con- 
sisting of two independent branches). 
18. State v. Kiichli, 53 Minn. 147, 
54 NW 1069, 19 LRA 779. 
Chandler v. Lawrence, 128 
Mass. 213; State v. Dierkes, 214 Mo. 
578, 1138 SW 1077; In re Lewis, 


Seymour, 24 


6 OhNPNS 


sR meee eS 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


3 ny 742-744] 


a id 


i a ae i! a re i? = , ie ».” & sal 
cs .* } , 


wherein, after the analogy of the federal govern- 


ment, the mayor is given power to appoint officers. 


with the consent of the upper body of the council, 
which, in such case, exercises this function after 
the manner of the senate of the United States.2° 

_ Committees. Much of the work of the govern- 
ing body is effected through the instrumentality of 
committees of the council, of which the mayor may 
be ex officio chairman.”! ‘ 

Distinguished from trustee. The ‘‘mayor,’’ 
“‘aldermen,’’ and ‘‘council’’ of a municipality are 
not trustees for the citizens in the technical sense 
of the words in courts of equity, and are not like 
proper trustees subject to chancery control.?2 

Civil officers. The mayor and the members of 
the governing body haye been held to be ‘‘civil 
officers’’ within the meaning of that term as used 
in a constitution.?8 

[§ 743] C. Constitution of Governing Body—1. In 
General. The governing body is composed of mem- 
bers chosen by the electors of the corporation to 
the number?* and in the manner*® provided by the 
charter or by general law, either specifically or on 
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[43 C.J.) 491 


the basis of population.2* And, although they are 
usually chosen as representatives of the several 
wards, the legislature may provide for their elec- 
tion by general vote of the municipality at large, 
unless’ the state constitution imperatively requires 
ward representation.2* At the organization of the 
corporation, or the creation of a new board, the 
new officers may be designated for temporary serv- 
ice by an act of assembly.** A municipal cor- 
poration is never without its governing body;”? and 
this body when duly organized is a continuous 
body,®° although there may be changes in its mem- 
bership by reason of the expiration of the terms 
of its members,*! or because of vacancies occa- 
sioned by death, removal, or other causes.*? 

[§ 744] 2. Mayor or Chief Officer as Member of 
Body.®? The nature and function of the chief ex- 
ecutive, whether called ‘‘mayor,’’ ‘‘burgess,’’ 
‘“reeve,’’ or ‘‘warden,’’ are declared in the char- 
ter, or in general statutes.** He may be a member 
of the body, and as such an integral part of the 
legislative department;** he may be its presiding 
officer, as is usually the case in towns and smaller 


o1 Barb: (N: Y.) 82, 35° HowPr 162; 
Wetmore v. Story, 22 Barb. (N. Y.) 
414, 3 AbbPr 262; Beekman’s Case, 
11 AbbPr (N. Y.) 164, 19 HowPr 518, 

20. Fox v. McDonald, 101 Ala. 51, 
13 S 416, 46 AmSR 98, 21 LRA 529; 
Peo. v. Freeman, 80 Cal. 2383, 22 P 
173;° 13" AmSR*' 1223 Atty.-Gen, ' ‘v. 
Varnum, 167 Mass. 477, 46 NE 1; 
State v. Boucher, 3 N. D. 389, 56 NW 
142, 21 LRA 539. 

21. See infra §§ 784-788. 
supra § 257. 

22. Semmes v. Columbus, 19 Ga. 
471; Norfolk v. Roberts, 28 Ont. L. 
593, 4 OntWN 419, 23 OntWR 538, 
13 DomLR 463 [app dism 50 Can. 
S.C. 2838, 23° DomLR 547]. 

23. In re Newport Charter, 14 
R. I. 655. See also Civil Officer 11 
Dhl iptioe aay 

24. Colo. Valverde vy. Shattuck, 
19 Colo. 104, 34 P 947, 41 AmSR 208. 

Oh.—Zumstein v. Mullen, 67 Oh. St. 
382, 66 NE 140. 

Ok1.—State v, Perkins, 35 Okl. 317, 


See also 


429" P7730, 

Pa.—Com. v. Omensetter, 9 Phila. 
489. 

R. I.—State v. Champlin, 16 R. I. 


453, 17 A 52. Ass i 

[a] Tlustration.—=In municipali- 
ties where two wardens are ex of- 
ficio members of the council, a 
charter amendment, increasing ‘the 
council to seven members, authorizes 
the election of only five councilmen, 


‘who, with the wardens, constitute the 


new council. State v. Champlin, 16 
Ree. She te Aw bg. 

[b] Particular provisions con- 
strued.—(1) Under L. (1910-1911) ¢ 
136, and the act of which the same 
is an amendment, two councilmen are 
provided for each ward in all cities 
of the first class. State v. Perkins, 
35 OkKl. 317,.129 P 730. (2) The act 
of 1874, limiting the- number of 
aldermen in cities of the third class 
to one for each ward, was held ap- 
plicable to all cities of that class, 
whether incorporated under such act 
or under the act of May 28, 1889, 


which is silent upon the question 
of aldermen. Com. v. Hastings, 16 
Pa. Co. 425. (8) Under the act of 


June 2, 1871, providing that the num- 
ber of members of borough coun- 
ecils theretofore fixed at five should 
be six, and authorizing the proper 
courts in granting borough charters 
to direct that the burgess should 
serve as a member of the council, 
when the burgess was authorized to 
serve, only five members of the coun- 
cil were to be elected. Young’s Pet., 
11 Pa. Co. 209. (4) The provisions 
of the city charter of Newport, in 
so far as they withhold from regis- 
tered voters the right to vote for 


aldermen and common councilmen, or 
do not extend such right to the reg- 
istered voters, were held unconstitu- 
tional and void. In re Newport Char- 
ter, TOR. To’ esse 

[ce] Right of annexed town to rep- 
resentation.—An objection that peo- 
ple living in the original territorial 
limits of an annexed town can have 
no representation in the board of 
aldermen of the city to which the 
town becomes annexed, is without 
foundation, in the absence of a con- 
stitutional provision making it im- 
perative that there shall be local 
aldermanic representation in towns 
or cities in the state. Valverde v. 
Shuttuck, 19 Colo. 104, 84 P 947, 41 
AmSR 208. 

25. State v. Neff, 87 Nebr. 615, 
127 NW 881; Hayes v. Sturges, 215 
Pa. 605, 64 A 828. 

[a] Particular statute construed. 
—Act June i, 1883 (P. L. p 54), re- 
lating to the classification of coun- 
cilmen of boroughs, and providing 
that, at the first election after the 
passage of the act, one third of the 
whole number of councilmen shall be 
elected to serve for one year, one 
third to serve for two years, and 
one third to serve for three years, 
and that annually thereafter one 
third of the whole number shall be 
elected to serve for three years, etc., 
applies to boroughs divided into 
wards. Hayes v. Sturges, 215 Pa, 605, 
64 A 828. 

State’ -v. Champlin’: 16° RR. 1; 
the state 


A 52. 

In Pennsylvania 
census of 1870, being the latest list 
of ‘taxable inhabitants” made pre- 
ceding the organization of the Phila- 
delphia city government in 1872, de- 
termined the number of members of 
the common council which each ward 
was entitled to elect in October, 1872. 
Com. v. Omensetter, 9 Phila. 489. 

27. ZGumstein v. Mullen, 67 Oh. 
St. 382, 66 NE 140. 

[a] In Nebraska a statute, pro- 
viding that a city of the second class 
shall be divided into not less than 
two or more than six wards, that 
the council must consist of not less 
than four or more than twelve citi- 
zens, and that each ward shall have 
at least two councilmen, who shall be 
chosen by the qualified electors of 
their respective wards, does not 
create the office of councilman at 
large in such cities, and councilmen 
cannot be so élected; no officers can 
be elected where there is no office to 


fill. -State vy. Neff, 87 Nebr. 615, 127 
NW 881. 
28. Peo. v. Osborne, 7 Coio. 605, 


4 P 1074; In re Opinion of Justices, 
138 Mass. 601; State v. Covington, 


29 Oh. St. 102; Bridges v. Shallcross, 
6 W. Va. 562. 

29. United Tel., etc., Co. v. Col- 
legeville Borough, 11 Pa. Dist. 755. 

30. Zeo v. Springfield, 241 Mass. 
340, 1385 NE 458; Booth v. Bayonne, 
56 N. J. L. 268, 28 A 381; In re) New 
WOTK (City LO SyINa eV DU Osun Eig n pnts 
Peo. v. Schenectady, 136 App. Div. 


127; 1202-NYS 6213" Peo. .v.. Biuttato; 
123), App. LDV. 141) WO SN vase nenie 
United Tel., ete., Co. v. Collegeville 


Borough, 11 Pa: Dist. 755. 

31. Booth v. Bayonne, 56 N. J. L. 
268, 28 A 381; United Tel., etc., Co. v. 
Collegeville Borough, 11 Pa. Dist. 755. 

[a] Expiration of the terms of all 
the members at the same time does 
not prevent the council from being 
a continuous body. A new council 
may take up proceedings where they 
were left by the old council. Booth 
v. Bayonne, 56 N. J. L. 268, 28 A 381. 

32. United Tel., etc., Co. v. Col- 
legeville Borough, 11 Pa. Dist. 755. 

33. Right to vote see infra § 781. 

34. Ingersoll Pub. Corp. p 221, 

35. Ala.—Reese v. Carswell, 184 
Ala. 36, 62 S 847. 

‘Ga.—Board of Lights, ete. 
Dobbs, 151 ‘Ga. 538, 106, SH) 61. 

Ill.—Haynes v. Washington County, 
TOM TL 60% 

Kan.—Carroll v. Wall, 35 Kan. 36, 
OMe te ; 

Mich.—Peo. v. Harshaw, 60 Mich. 
200, 26 NW 879, 1 AmSR 498. ‘ 

Mo.—Saxton v. Beach, 50 Mo. 488. 

Mont.—State v. Yates, 19 Mont, 
239, 47 P 1004, 37 LRA 205. 

Nebr.—Martin v. State, 23 Nebr. 
Oly. 0) INN OO. 

N. C.—Markham v. Simpson, 175 
N. C. 135, 95 SH 106, 

Pa.—Com. v. Fischer, 26) Pa. Dist, 
1001 (cities of third class). Compare 
status of borough officers infra note 

v. Galveston, 


37° (bI. : 

Tex.—Doherty 19 
Tex. Civ. A. 708, 48 SW 804. 

B. C.—Victoria v. Belyea, 13 B. C. 5. 

[a] Provision in a charter that 
“the mayor, recorder, and aldermen, 
when assembled together... shall 
constitute the common council” 
makes the mayor a member of the 
*council. Peo. v. Harshaw, 60 Mich. 
200, 26 NW 879, 1 AmSR 498. 

[b] Galveston, Tex.—Charter § 25 
-(Spee. L. [1876] p 16) makes the 
mayor a member of the city coun- 
cil, and the action of the council 
in dismissing a police officer does not 


Vv. 


require his subsequent assent. Do- 
herty v. Galveston, 19 Tex. Civ. <A. 
708, 48 SW 804. 

[c] Raleigh, N. C.—Under the 


early government the intendant was 
a member of the board of commis- 
sioners and entitled to participate in 


492 [43 €.5.] 


cities; or he may be entirely separate from the 
legislative department,?? as the head of the execu- 


tive department after the manner 
ernment.*® 


the council has authority to elect a 


dent pro tempore;*® and it has been held that the 
president is ‘‘absent’’ within this rule when he 
vacates his seat and refuses to act, even though 
Under some charters the 


he remains in the room.?° 
authority conferred on the mayor 
that of presiding officer only, and 
mayor,*! while under others he is 
the rights, powers, and jurisdiction 

[§ 745] D. Organization. The 


making ordinances for the regulation 


of the public market, etc. Raleigh 
v. Sorrell, 46 N. G 49. 
fd] “Councilman” and “mayor” 


distinguished.—Com. v. Fischer, 26 
Pa. Dist. 1001. 
le] “Member of board” includes 
mayor as ex officio member.—Under 
Marietta city charter authorizing the 
board of lights and waterworks to 
elect a treasurer who is a member 
of the board, the mayor who is an 
ex officio member may be elected 
treasurer and receive compensation 
as such in addition to his salary. 
Board of Lights, ete. v. Dobbs, 151 
Ga. 53, 105 SE 611. 
35 Kan.) 36; 


36. Carroll v. Wall, 
10 P.1; Martin v. State, 23 Nebr. 
371, 36 NW 554; Markham v. Simp- 
Bony do IN, Cyal35, 95 (SH. 1063 “Hort 
Worth v. Fort Worth First Baptist 
Church, (Tex. Civ. A.) 268 SW 1016, 
a [quot Cye]; Hlliott Mun, Corp. 
Dp 
[a] In fIllinois by statute the 
mayor, when present, must preside 
at all meetings of the city council. 
Golden v. Toluca, 108 Ill. A. 467. 
37. Cal.—Jacobs v. San Francisco, 
100; Cal.121, 34 P.-630. 
Colo.—Union Depot, ete., Co. 
Smith, 16 Colo. 361, 27 P 329. 
Ind.—Martindale v. Palmer, 52 Ind. 


411. 

Iowa.—Cochran vy. McCleary, 22 
Iowa 75. 

La.—Reynolds v. Baldwin, 1 La. 
Ann. 162. 


Miss.—Bousquet v. State, 78 Miss. 
478, 29.S 399. 

Tenn.—Taylor v. Carr, 125 Tenn. 
235, 141 SW 745, AnnCas1913C 155. 

[a] San Francisco.—The Con- 
solidation Act (1856) § 68, requiring 
certain ordinances of the board of 
Supervisors of the city and county 
of San, Francisco to be presented to 
the mayor for approval before they 
should take effect, did not make the 
mayor a member of the board of 
Supervisors as a “governing body.” 
Jacobs v. San Francisco, 100 Cal. 
121, 34 P 630. 

(b] Pennsylvania boroughs.—(1) 
There have been numerous conflict- 
ing decisions in the lower courts 
throughout the state on the question 
whether Act April 1, 1834, § 8, pro- 
viding inter alia that “the burgess 
shall be president of the town coun- 
cil, and shall have and exercise all 
the rights and privileges of a mem- 
ber thereof,” .was impliedly repealed 
by the act of April 3, 1851, known 
as the “General Borough Law,” and 
the supplementary act of June 2, 
1871. See Com. vy. Kempsmith, 13 Pa., 
Co. 667; Caroline v. Shellenberger, 
13° Pa. Co,_145; Darrach_v. Kenney, 
12,Pa. Co. 391; Price v. Beale, 5 Pa, 
Cox, 4943 Kittell v-..Richards, .5..Pa. 
Co. 487; Tunkhannock Borough Bx- 
tension, 3 Pa. Co...480; In re Beech- 
wood Ave., 3 Montg. Co. 111; Com. 
v. Kepner, 10 Phila. 510. (2) But 
the question was set at,rest in 1893 
by the decision of the supreme court 
in Zane y. Rosenberry, 153 Pa. 38, 
Zoi uA. 1086 i fiaff. 12)¢Pa.. Co, 382] 


Under some charters, if the mayor or 
other presiding officer is absent from the meeting, 
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of a state gov- 


mayor or presi- 


pro tempore 1s 
not that of the 
vested with all 
of the mayor.*? 
organization of 


(where it was held that such Act 
1834 § 8, was repealed by Act 1871 
§ 2, fixing the number of council- 
men at six and giving power to the 
courts to “change the charter of 
any borough so as to authorize the 
burgess” to serve as a member of 
the town council, so that, where the 
charter is not so changed, the 
burgess is not entitled to act as a 
member of council It was further 
held that the right of the burgess 
as a member and presiding officer of 
the council is not recognized by such 
Act April 3, 1851, § 6, providing that 
‘it shall be the duty of the chief 
burgess to sign the several by-laws, 
rules, regulations, and ordinances 
adopted after they shall have been 
duly and correctly transcribed by the 
secretary,” or by § 8, providing that 
“the secretary shall. transcribe the 
by-laws, rules, regulations and ordi- 
nances, adopted into a book, kept for 
that purpose, and when signed by 
the presiding officer shall attest the 
same’): (3) The act of March 23, 
1893 (P. L. p 113), providing that 
the voters of “every borough in the 
commonwealth” should in February, 
1894, ete., elect a burgess who should 
not be a member of or preside at the 
meetings of the council, and that all 
inconsistent acts were repealed, op- 
erated to repeal special charters of 
boroughs providing that the burgess 
was a member and presiding officer 
of the council, Bridgeport v. 
Schneipp, 15 Pa. Co. 150. 

{c] Injunction.—It has been held 
that, where the burgess of a _ bor- 
ough undertakes to act as president 
of councils without any color of 
right to do so, equity will assume ju- 
risdiction to prevent confusion and 
delay, as well aS danger to the pub- 
lic interests, and an injunction will 


issue. Carline v. Shellenberger, 13 
Pa. Co. 145; Zane v. Rosenberry, 12 
Pa. cCorvy 382) 1iPath of 3 Weak «385.0 koe Ac 
1086]. 

38 See cases supra note 387. 

SOP eo Mwy “BlaIr 8 2vsihly WA sna nO 
[aff 181 Ill. 460, 54 NE 1024]; Keith 


v. Covington, 109 Ky. 781, 60 SW 709, 
22 KyL 1414. 

[a] In Nebraska, Comp. St. c 13 
§ 13 art 1, as amended by L. (1905) 
ec 16, providing that the mayor of 
a city shall be ex officio president 
of the council and preside at the 
meetings and appoint standing com- 
mittees, and § 27, providing that, in 
case of the absence or disability of 
the mayor, the president of the coun- 
cil shall exercise his powers, are 
not in conflict because the first pro- 
vides for a president pro tempore of 
the council in the absence or dis- 
ability of the mayor, and the other 
designates the officer as president 
of such body. State y. Dunn, 76 
Nebr. 155, 107 NW 236. 

40. Keith v. Covington, 109 Ky. 
781, 60 SW 709, 22 KyL 1414. 

41. Peo. v. Blair, 82 Ill. A,..570. 

42. Saleno v. Neosho, 127 Mo. 627, 


30 SW 190, 48 AmSR 653, 27 LRA 


769. : 
43. Cal.—Oakland v. Carpentier, 


| the common council or governing body must be ef-. 
fected in conformity to the provisions of the char- 
ter or of the general law.* 
which there is no provision made by the charter 
or statute the common council must conform its 
proceedings for organization to the laws and usages 
of the body, or, lacking these, to rules and cus- 
toms of similar bodies in analogous cases.** 
bers holding over were held to be entitled to have 
their names first enrolled, after which the new 
members elected should be required to present their 
certificates to be passed upon, and have their names 
enrolled, if they should be approved.*® 
boards in a publie corporation about to be merged 
into a municipality of a different class under a 


And in details for 
Mem- 


Existing 


13 Cal. 546, 

Ind.—Low v. Dallas, 165 Ind. 392, 
75 NE 822. 

Ky.—Hobbs v. Upington, 121° Ky. 
170, 39 SW 128, 28 KyL 131. 

N. Y.—Armatage v. Fisher, 74 Hun 
167, 24 NYS. 364. 

Pa.—Com.. v. Garvey, 217 Pa. 425, 
66 A 652; In re Uniontown Borough, 
ay Par Dist. 171; Com. v. Ayre, 5 Pa. 
Dist. (57548 Kulp 243. 

See also supra §§ 743, 744. 

[a] Election of president.—Arma- 
tage v. Fisher, 74 Hun 167, 26 NYS 
364; Peo. v. Strack, 1 Hun CN ec) 
96, © Thomps. & C. 165 

Tb] Filing certificate of election 
of members.—Burns St. Annot. 
(1901) § 4331, requiring a certificate 
of the election of town trustees to 
be filed in the office of the clerk 
of the circuit court before any valid 
ordinance can be passed by them, ap- 
plies, in view of § 4333, providing for 
the election of only a part of the 
trustees at any one time, only to 
the first election of town trustees, 
which is held upon the incorporation 
of the town, and has no application 
to subsequent elections. Low V. 
Dallas, 165 Ind. 392, 75 NE 822. 

{c] Failure to organize vacating 
offices.—In Pennsylvania by statute, 
if the councilmen in any borough fail 
to organize for the transaction of 
business within ten days 
time fixed by law for such organiza- 
tion, the court of quarter sessions, 
upon proper complaint and on rule 
to show cause, as provided in the 
statute, may declare the seats of the 
delinquent councilmen vacant and 
appoint others in their stead. Pa. 
act’ of—March (27%, 1897 CP. py 8)- 
See In re Lemoyne Borough, 15 Pa. 
Dist. 241 (where, on refusal of part 
of the members declared elected 
councilmen to attend meetings, so 
that it was impossible to organize, 
the court declared. the seats of all 
the councilmen vacant under this 
statute). 

Number of votes to elect officers 
eee eee of council see infra 

44. Hobbs v. Upington, 121 
170,-89 SW 128, 28 KyL 131; 
v. Trego, 47 Pa. 292. 

[a] On the division of a municipal 
council into two parts, each claiming 
to be the true council, the test of 
their legality is which of them has 
maintained the regular forms of. or- 
ganization, according to the laws 
and usages of such body, or, in the 
absence of this, in accordance with 
the laws and customs of similar 
bodies in analogous cases, Kerr v. 
Trego, 47 Pa, 292. 

[b] Lots to determine short and 
long terms.—Where five members of 
the city council were chosen at an 
election, and by an oversight it was 
not indicated which of them was to 
fill. an unexpired term, it was held 
that the proper way of settling the 
dispute as to which should take. the 
short term was to cast lots. Hobbs 
v. Upington, 89 SW 218, 28 KyL 131. 

45. Kerr v. Trego, 47 Pa. ..292. 


Kerr 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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law providing for their continuance in office until 
their successors are elected and qualified become 
instanter the council of such new corporation di- 
rectly the merger is effected as required by law;*® 
but such merger under general law can be effected 
only by corporate action or valid election, and ordi- 
nances passed by the old board under the new 
charter or corporation are wholly invalid.47 The 
question of the validity of two rival municipal 
organizations cannot be tried and determined in 
an action of assumpsit against the corporation for 
breach of contract by one of them.*8 

[§ 746] E. Qualifications of Members—1. In Gen- 
eral—a. In the United States. The qualifieations for 
membership in governing bodies, being prescribed 
by each state for its own municipalities, are neces- 
sarily far from uniform in the United States. In- 
deed there is diversity in the several corporations 
of each of those states wherein special charters 
are allowed to be granted.*® Usually members are 
required to be resident voters,°° owning real es- 
tate®+ in the corporation and ward that they rep- 
resent, and they may be disqualified for membership 
by reason of holding another public office under 
authority of the state or of the United States,®? 
although this does not operate as a disqualification 
in some jurisdictions.®°? The fact that a member 
of a city council performed the duties of the city 
clerk by appointment of a council in the clerk’s 
absence, pursuant to statutory authority, does not 
deprive him of the right to vote.** 

[§ 747] b. In England and Canada. In England 
the qualifications for burgess are prescribed by the 
Municipal Corporations Act;°° and in Canada mu- 
nicipal. corporations follow more closely the Brit- 
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in the borough or 
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ish model; and the requirements for membership 
of the municipal council are more uniform as well 
as more exacting than in the United States. He 
must be not only an inhabitant freeholder owning 
an unencumbered estate of fixed value, but must 
actually have been assessed on the roll,®°® and have 
paid his taxes thereon.°? However, as regards 
property qualification, it has been held that if the 
actual value of the property exceeds the sum fixed 
by statute it is not necessary that the assessed value 
should reach that sum.®8 

Liquor dealers and sellers may be disqualified for 
membership in the governing body of a muni¢ipal 
corporation.>9 

Declaration of qualifications. A candidate may be 
nequired to publish a declaration of essential qual- 
ifications in announcing his candidacy,®® in the 
absence of which he is disqualified.®* 

Disqualification for interest. Although a statute 
provides that a person having an interest in any 
contract with a corporation é¢annot be eligible to 
be elected a member of the council, one who re- 
leases all claims and demands of every kind and 
nature against a municipality thereby removes all 
possible disqualification.®? ' 

[§ 748] 2. Determination of Qualification and 
A person having the re- 
quired certificate of election to membership in a 
city council is presumably a member elect thereof, 
and has the right to have his name placed on 
the council roll and to participate as a member,®* 
at least until his election is investigated and set 
aside.°* But those lacking such certificate, even 
though duly elected, must bide their time until 
competent authority has made due declaration of 


office. of councilman, the ‘transfer 


46. Bybee v. Smith, 61 SW 15, 22] third, residence 

KyL 1684. é 
47. Bybee v. Smith, supra. _| year next preceding; 
48. Giles v. Winton, 4 LackLegN 

GPa imehaL, the same _ period; fifth, 


49. Illustration of this was found 
in the state of Ohio in the days of 
special charters, when the peculiar 
preferences of the settlers of the 
western reserve from Connecticut, of 
the eastern counties from Pennsyl- 
vania, and of the Scioto Valley from 
Virginia, found diverse expression in 
the charters given to the towns and 
cities in these several sections. 

50. See statutory provisions. 

[a] Residence in ward.—Peo. Vv. 
Hull, 19 NYS 536 (1 Rev. St. [8th 
Sdalepeto2 $. 94); Com: vy.) Yealel, /13 


Pa, iGo. 615 “(acts of” 1845, ‘and 
1878). _~ 
51. See statutory provisions, 


5@. Peo. v. Brooklyn, 77_N. Y. 503, 
33 AmR 659; Davenport v. New York, 
67 N. Y. 456; State v. De Gress, 53 
Tex. 387. 

53. State v.-Kirk, 44 Ind, 401, 15 
AmR 239 (the office of city council- 
man, to which compensation is at- 
tached, although it is a “lucrative 
office,” is not within Const. art 2 § 9, 
which provides that “no person hold- 
ing a lucrative office or appointment, 
under the United States, or under 
this State, shall be eligible to a seat 
in the General Assembly; nor shall 
any person hold more than one lucra- 
tive office at the same time, except 
as in this constitution expressly per- 
mitted,” since Such office is an office 
purely and wholly municipal in its 
character, and such officer has no 
duties to pert under the general 

of the state). 
mas Clark vy. Uniontown, 4 Ala. A. 
8 S)-725: . 
epee They are: First,- that he is 
of full age; second, occupancy, on 
July 15, and for twelve months next 
warehouse, 


receding, of a house, 1 
counting house, shop, or other build- 
ing in the corporate boundaries; 


within seven miles thereof for the 
fourth, rating 
for all the poor rates made during 
payment. of 
all rates before 20 July previous to 
is not an alien 


election; and sixth, 


or alms receiver! Mun, Corp. Act 
(1882). 

56. Reg. v. McIntosh, 46 U. C. 
QQ. Bo 98: 

57. “hes. vi Boyd, 4) Ont. Pri 7204: 

58. Spencer y. Farthing, 25 Man. 


564, 28 DomLR 620, 31 WestLR 944, 
8 WestWkly 1186. 


59. Reg. v. McMahon, 7 CanLJ 
155; McKay v. Brown, 5 CanLJ 91; 
Reg. v. Booth, 3 Ont. 144. Compare 


Reg. vi. Conway,..46° UU. iCy Qu. B. (85 
(an unlicensed person who, under the 
color of a license to his son, whether 
in collusion with the latter or on 
his own responsibility, sells liquor 
by retail, is not disqualified under 
Mun. Act (1877) § 71, providing that 
no innkeeper or saloon keeper, or 
shopkeeper, licensed to sell spiritu- 
ous liquors by retail shall be dis- 
qualified to be a member of the coun- 
cil of any municipal corporation, 
from holding the office of alderman, 
although he may have rendered him- 
self liable to penalties for breach 
of the liquor license acts). 

[a] Transfer of business on eve 
of election.—A candidate for the of- 
fice of councilman who in good faith 
sells his business as innkeeper to 
another on the eve of election as 
councilman is eligible to the office. 
It is not a valid objection to his 
eligibility that the object of the 
transfer was to enable the owner 
to be legally elected to the office of 


councilman. See Reg. v. Taylor, 6 
CanLJ 60. 
{b] Transfer of license.—Where 


one of two partners engaged in the 
business of . selling intoxicating 
liquors transfers his interest in the 
license to his partner for the purpose 
of making himself eligible to the 


\ 


does not make him éligible where the 
business continued as before. Reg. 
v.; Booth, 3 Ont, 144. 

60. -Reg.. v. .. Dickey,’ 1° ‘CanLJINS 
190; Rex-v, ‘Roberts; *36-Ont. i. 263, 
3 OntWN 1089, 22 OntWR 50,14 
DomLR 278; Rex' vii" Letherby,;: 11 
OntWR 929; Reg: ‘v.. Ferris, 5 ‘@nt. 
Pry 241, al wee Sires 

[a] Extending time to file’ declar- 
ation.— Where the’ declaration ~'6f 
qualification had not been made, 
leave was given to defendant to make 
the same within ten days; otherwise 
leave was granted to file an informa- 
tion on the ground that defendant 
illegally exercised the franchises of 


ee office. Reg. v. Conway; 46 U..C. 
Ay eh tiey : , 
{[b] Declaration held sufficient.— 


Notwithstanding the use of the word 
“estate,” in the declaration of a can- 
didalte under the Consolidated Mu- 
nicipal Act of 1873, he is neverthe- 
less qualified, if the rating of the 
value on the roll is sufficient in 
amount. No change has been made 
in the law -that encumbrances are 
not to be considered in ascertaining 
the amount of qualification. Reg. v. 
McLean, 6 Ont. Pr. 249; 

61. Rex v. Letherby; 11 OntWR 
ae Reg. \v.. Conway, 46.-U., ©. @. .B) 
5. 


62. Rex ww. Curry; 46, Ont. i. 297% 
63. Com. y. Philadelphia, 9 Pa. 
Dist, 25%) Ze sea. Co. sbe > (Comauc. 
McAllister, .24.:Pa. Co. 96; Com. v. 
PhiladeIphia, 23 Pa. Co. 631; Jolson 
v. Bridges,. 84 Va. 298, .5 SE :529; 
Trunick v. “Northview, 80 W. Va. 9, 
64. Com. v. Philadelphia, 23 Pa. 
Co.! 631. ; : 
[a] Certificate’ not conclusive.— 
The prima facie right to office of 
councilman of a municipality created 
by a certificate of election and the 
taking of a proper oath is not con- 
clusive. in a.proper proceeding in- 
Stituted against a member to try his 


91 SE 1081. 
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their election.°© The certificate of election is the 
only evidence admissible at the organization of the 
board;®® and it is conclusive for that occasion and 
purpose.®? 

[§ 749] b. What Tribunals Have Jurisdiction— 
(1) In General. The legislature has the power, in 
some states by express constitutional provision,®® 
to declare what tribunal shall determine the qualifi- 
cations of members of governing boards and coun- 
ceils; and what effect shall be given to the decision.®® 
By virtue of charter or general statutory provisions 
city councils are very generally vested with juris- 
diction to decide the election and qualifications of 
their own members.’° And it has been held that 
charter power in a council to judge of the election 
returns and qualifications of its members authorizes 
it by ordinance to provide for contesting the elec- 
tion and to make the contest triable before itself.” 
As to whether or not the jurisdiction thus con- 
ferred is exclusive and final and ousts altogether 
‘the jurisdiction of the courts there is a conflict of 
opinion.” Of course, where the power given to 
the council plainly is not intended to be exelu- 
sive, but cumulative only, the courts are not ousted 
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of jurisdiction,”? as where the statute or charter, 
making the council the judge of the election and 
qualifications of its own members, also expressly 
provides that their decision is subject to the review 
of any court of competent jurisdiction,”* or where 
the statute merely authorizes the council to pass 
ordinances for deciding contested elections.”® 

In Ontario a master in chambers under statutes 
and rules of court has power to determine the valid- 
ity of the election of a mayor or other municipal 
officers, and his determination is final.7° Also it 
has been held that a municipal council has statu- 
tory authority to order an inquiry by a county 
court judge into an election for members of the 
council and board of education, at which it was 
alleged that corrupt practices had prevailed, the 
election being a ‘‘matter connected with the good 
government of the municipality,’’ within the mean- 
ing of the enactment.’7 Quo warranto is also a 
proper remedy for determining the qualifications 
and election of councilmen.*® 

[§ 750] (2) View That Jurisdiction Conferred on 
Council Ousts Jurisdiction of Courts.7® The rule 
in some jurisdictions is that, where a charter or 


i 
: 


right and title to office. Trunick v. 
Northview, 80 W. Va. 9, 91 SE 
1081. 

65. Com. v. Philadelphia, 9 Pa. 
Dist. 267,023 Ra: Con 631. 

66. Com. v. McAllister, 24 Pa. Co. 
96. ‘ 

[a] Lhe common council of a city 
sitting as a board of canvassers un- 
der the charter has power only to 
canvass or count the number of votes 
given at elections, as returned from 
the different wards, and to declare 
elected the persons appearing to have 
the highest number of votes as mem- 
bers of council. It cannot, as such 
board of canvassers, go into an in- 
vestigation as to which received in 
point of fact the highest number of 
votes. Hanna v. Rahway, 33 N. J. Le 
110. 

67. Peo. v. Fornes, 79 App. Div. 
618, 80 NYS 3885 [aff 175 N.Y. 114, 
67 NE 216]. 

68. See constitutional provisions. 

69. Cripple Creek v. Hanley, 19 
Colo. A. 390, 75 P 600; New Orleans 
v. Morgan, 7 Mart. N. S. (la.) 1, 18 
AmD 232; and cases infra this sec- 
tion. 

70. Ala.—-Green v. Adams, 119 
Ala. 472, 24 S 41; Hudmon v. Slaugh- 
ter, 70 Ala. 546. 

Cal.—Peo. v. Metzker, 47 Cal.. 524. 

Colo;—— Wells iy. "Peo:, 2718 (Colo: 777, 
239 P 726; Booth v. Arapahoe County 
Ct., 18 Colo. 561, 33 P 581; Darrow 
v. Peo., 8 Colo. 417, 8 P 661. 

Conn.—Selleck v. South Norwalk, 
40 Conn. 359. : 


Fla.—State v. Anderson, 26 Fla. 
QAO S 1S; ul. : 

Tll.—Massey v. Peo., 201 Ill. 409, 
66 NE 392. 

Iowa.—Ex p. Strahl, 16 Iowa 369. 

Ky.—Craft v. Davidson, 189 Ky. 
378, 224 SW 1082. 

La:i—New Orleans v. Morgan, 7 


Mart. N.S. 1, 18 AmD 232. 
Me.—Tremblay v. Murphy, 111 Me. 

38, 88 A 55, AnnCas1915B 1074. 
Mich.—Sinclair v, Grand Rapids, 


181 Mich. 186, 147 NW 942. 
Minn.—State v. Craig, 100 Minn. 
352, 111 NW 3. 
Mo.—State v. Fitzgerald, 44 Mo. 


425. 

Nebr.—State v. Cosgrave, 85 Nebr. 
187, 122 NW: 885, 26 LRANS 207. 

N. H.—Sheehan vy. Manchester, 74 
N. H. 445, 68 A 872; Cate v, Mar- 
tin, 69 N. H. 610, 45 A 644. 

N. J.—Meachem v. New Brunswick, 
73, Nudd Pads 627A 303: 

N. Y.—McVeany v. New York, 90 
Nae 185, 36 AmR 600, 59- HowPr 


Oh.—Holbrook v. Smedley, 79 Oh. 
St..391, 87 NE 269, 16 AnnCas 155. 
Or.—Simon ,.'\v. Portland, 9 . Or. 


437. 

Pa.—Com. v. Leech, 44 Pa. 832; 
French’s Pet., 28 Pa. Co. 609; Com. 
v. McAllister, 24 Pa. Co, 96; Com. v. 
Phage pales oe Lay CO esas 


Tok I.—Rice v. Woonsocket, 111 A 


Tenn.—Taylor v. Carr, 125 Tenn. 
235, 141 SW 745, AnnCas1913C 155. 


Tex.—State »v. De Gress, 72 Tex. 
242, 11 SW 1029. 

Wash.—Carothers v. Brown, 137 
Wash. 101, 241 P 680. 

W. Va.—Martin v. White, 74 W. 
Va. 628, 82 SE 505. 

N. B.—Ex p. Nadeau, 42 N. B. 


473. 
And see cases infra this section. 
[a] Constitutionality of statute. 

-An act providing that the city 

council shall be judge of the elee- 

tion of mayor and recorder, and of 
its members, is not unconstitutional 
as vesting a judicial power- in the 

council. New Orleans v. Morgan, 7 

MartiN. $8! (Lal) 18. Amb. 2382. 
{b] Extent of power conferred by 

statute.—The power given to the 

mayor and aldermen by a provision 
in the city charter to judge and 
decide as to the election and qualifi- 
cations of their own members ap- 
plies only to a contest between two 
or more members claiming member- 
ship by election to the same board, 
and it does not enlarge the power 
and duty conferred by other sections 
of the charter to act as supervisors 
in the elections of their successors 
in counting the votes and declaring 

the result. Hudmon v. Slaughter, 70 

Ala. 546. 

[c] Operation of amendment con- 
ferring power.—Where an amend- 
ment of a city charter provided that 
the board of councilmen should be 
the final judge of the election re- 
turns, and of the validity of elec- 
tions and qualifications of its own 
members, whereas prior to the 
amendment: the superior court had 
jurisdiction of the matter, it was 
held that the board of councilmen 
had jurisdiction in the case of an 
election held prior to the passage 
of the amendment. Selleck v. South 
Norwalk, 40 Conn. 359, 

{d] Election and qualification of 
mayor.—(1) Where the charter of a 
municipality makes the common 
council the judge of the election and 
qualifications of .its-members, and 
gives it the power to determine con- 
tested elections, and the mayor is 


; County Ct., 


a member of the council, it has the 
power to determine his election and 
qualifications. Booth v. Arapahoe 
18, Colors 561,733 UP) 5812 
Peo. v. Harshaw, 60 Mich. 200, 26 
NW 879, 1 AmSR 498. (2) 
where the mayor is not a member of 
the council, his right to hold office 
may be challenged by the common- 
wealth by quo warranto. PCO: 
Londoner, 13 Colo. 303, 22 P 764, 6 
LRA 444; Com. v. Fischer,. 26 Pa. 
Dist. 1001. 

Le] Forfeiture of office. — Al- 
though under a city council’s charter 
authority to judge of the election 
and qualifications of its members and 
determine contested elections of city 
officers, the council may “refuse the 
seat” to one claiming to have been 
elected» mayor, because of disqualifi- 
cation, or “may remove him because* 
of continuing disqualification,’ its 
action in declaring him elected and 
installing him into office cannot oust 
the courts of their constitutional ju- 
risdiction to inquire into the for- 
feiture of the office, as by accepting 
another office under the state or the 
United States. State v. De Gress, 
3s Deke Site 

[f] Repeal of statute—In New 
Jersey, § 26 of the charter of the 
city of Camden, enacting that the 
city council should be the sole judge 
of the election returns and the qual- 
ifications of its own members, was 
not repealed by the act entitled; ‘‘An 
act to regulate, elections,’’ which 
gives jurisdiction generally to circuit 
courts to hear and determine con- 
tested elections of city officers. 
Henry v. Camden, 42 N. J. Li. 8385. 

71. Ex p. Strahl, 16 Iowa 369. 

72. See infra §§ 750, 751. 

73. State v. Cosgrave, 85 Nebr. 
187, 122 NW _ 885, 26 LRANS 207; 
McVeany v. New York, 80 N. Y. 185, 
36 AmR 600, 59 HowPr 106; Peo. v. 
Hall, 80 N. Y. 117; Holbrook v. Smed- 
ley, 79 Oh. St. 391, 87 NE 269, 16 
AnnCas 155. 

74. Peo. v. Fornes, 175 N.Y: 114, 
67 NE 216; McVeany v. New York, 80 
N. Y. 185, 36 AmR 600, 59 HowPr 
LOG PRO Vevktall) 780. Ney ot) Pear 
eaten 188 App. Div. 834, 176 NYS 

75. State v. Cosgrave, 85 Nebr. 
187, 122 NW 885, 26 LRANS 207. 

76.) Reg. Vv, Birkett 2d Ont. 2622 

77. Jane v. Toronto, 7 Ont. L, 423, 
3 OntWR 269. 

78 Reg. v. Frizell, 6 Ont, Pr. 12; 
Reg. v. Lindsay, 18 U. C. Q. B. 51. 

79. Effect of disqualification of 


/council see infra § 1753. 


eee EE eee 
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statute provides that the council shall judge of the 
qualifications and election of its own members, the 
jurisdiction so conferred is exclusive and final and 
the courts are thereby divested of all jurisdiction 
to inquire into these matters.°° The same conclu- 
sion has been reached under charters or statutes 
providing that the council shall be ‘‘the final judge’? 
of the qualifications and election of its own mem- 
bers,** or that it shall be the ‘‘sole judge’’ of 
the qualifications and election of its members,®? or 
that the council shall, in like manner as the leg- 
islature, judge and determine the qualifications of 
its members.** However, a well defined limitation 
of the rule occurs where the council has failed to 
provide by ordinance or otherwise a method for 
contesting elections, in which case the jurisdiction 
of the courts is not ousted.’4 

[§ 751] (3) View That Jurisdiction Conferred on 
Council Does Not Oust Jurisdiction of Courts.®* 
In other jurisdictions the rule is that the juris- 
diction of the courts is not ousted by charter or 
statutory provisions that the council shall be the 
judges of the election and qualifications of its mem- 
bers,°® the view being taken that these provisions 
create nothing more.than a cumulative remedy and 
the concurrent jurisdiction of the courts is main- 
tained,®? and that parties contesting title to mu- 
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nicipal office can proceed by either remedy.®’ It 
has further been held that the jurisdiction of the 
courts is not ousted by provisions conferring on a 
city council sole jurisdiction to determine the qualifi- 
cations and election of its members.8® And where 
it is provided that the contest shall be heard and 
determined by the city council under rules pre- 
viously: established by it, the council is without 
jurisdiction to hear a contest where it has not 
established any rules for the conduct thereof.°° Nor 
is jurisdiction of the courts ousted by a statute 
providing that a council ‘‘may’’ judge of the 
election and qualifications of its members.® And, in 
one jurisdiction, under a statute providing that the 
council shall be the final judge of the election 
and qualifications of its members, the findings of 
fact by a council in an election contest are con- 
clusive, but errors of law may be eorrected by 
the courts.°2 The view taken in some cases 18 
that jurisdiction remains in the court, notwith- 
standing the provisions of these statutes, unless 
they unequivocally exclude the jurisdiction of the 
courts in that behalf either by express provision 
or by necessary implieation.®? In jurisdictions 
where this view prevails a cumulative remedy by 
quo warranto exists.°* And such proceedings as may 
have been had by the council may be reviewed on 


reyes Cal.—Peo. v. Metzker, 47 Cal. 
Ill—Massey v. Peo., 201 Ill. 409, 
66 NE 392; Foley v. Tyler, 161 Ill. 
167, 48 NE 845; Keating v. Stack, 
de 6 er. B P90 6) ING e541. Compare 
Evanston v. Carroll, 92 Ill. A. 495 
{the city council in cities incor- 
porated under the general law is 
the exclusive judge of the election 
and qualifications of its members, 
and the courts will not exercise ju- 
risdiction to hear and determine such 
election and qualification, except at 
the suit of the people in quo war- 
ranto proceedings to determine the 
de jure right of such member to act). 
Ky.—Stine v. Berry, 96 Ky. 638, 27 
Sw 809, 16 KyL 279. See Craft v. 
Davidson, 189 Ky. 378, 224 SW 1082 
(recognizing rule); Batman v. Me- 
gowan, 1 Metc. 533 (dictum). 
La.—New Orleans v. Morgan, 7 


Mart. N. S. 1, 18 AmD 232. 
Mich.—Sinclair v. Grand Rapids, 
181 Mich. 186, 147- NW. 942; Nau- 


mann v. Detroit Bd. of Canvassers, 
738 Mich. 253,41 NW 267; Peo. v. 
Harshaw, 60 Mich. 200, 26 NW 879, 
1 AmSR 498; Doran v. De Long, 48 
Mich. 552, 12 NW 848; Alter v. Simp- 
son, 46 Mich. 138, 8 NW 724; Cooley 
v. Ashley, 43 Mich. 458, 5 NW 659; 
Peo. v. Fitz Gerald, 41 Mich. 2, 2 
NW 179. 

Tex.—Dictum in State v. De Gress, 
72 Tex. 242, 11 SW 1029 [dist State 
v. De Gress, 53 Tex. 387, on the 
ground that the value of the office 
in that case was more than five hun- 
dred dollars, and that the constitu- 
tion conferred upon district courts 
the power to determine all suits 
where the value and controversy 
shall exceed five hundred dollars]. 

See Ex p. Nadeau, 42 N. B. 473 (the 
court will not grant a rule for a 
quo warranto calling upon county 
councillors to show by what au- 
thority they exercise the: office of 
councillors of a parish on the ground 
of fraudulent and improper prac- 
tices in making up the voters’ list 
and in receiving and counting the 
ballots where the by-laws of the 
county provide that such matters 
shall be investigated and determined 
on petition to the council). d 

“When a mode of contest is pro- 
vided in a city charter for contest- 
ing the election of city officers, it 
excludes any other remedy.” Stine 
v. Berry, 96 Ky. 638, 66, 27 SW 809, 
16 KyL 279. 


81. Selleck v. South Norwalk, 40 
Conn. 359; Simon v. Portland, 9 Or. 
437, 439. 

“To hold that the decision of the 


council is subject to review is to 
exscind the word ‘final’ from the 
statute. No possible use of the word 


where it stands can be imagined if 


it was not used to signify an end. 


to the controversy to which it re- 
lates.””’ Simon vy. Portland, supra. 

82. Darrow v. Peo., 8 Colo. 417, 
422, 8 P 661. 

“The doctrine is firmly established 
that if... the word ‘sole’ or ‘ex- 
clusive’ or ‘final’ is used, the courts 
are thereby divested of all jurisdic- 
tion over the subject. It is said 
that when the legislature declares 
the council to be the sole judge of 
the qualifications, éte., of its own 
members, the intent is too clear to 
admit of doubt; the use of the word 
‘sole’ settles the question beyond a 
possibility of cavil, and there is no 


room for judicial construction.” Dar- 
row v. Peo., supra. 

g3. Auchenbach v. Seibert, 120 
Pa. 159, 13° A. 558; Lamb v. Lynd, 
44 Pa. 336; Com. v. Leech, 44 Pa. 
332; French’s Pet., 28 Pa. Co. 619; 


Com. v. McAllister, 24 Pa. Co. 96; 
Com. v. Philadelphia, 23 Pa. Co. 631. 
And compare Com. v. Allen, 70 Pa. 
465 (which appears to be in conflict 
with these cases). Contra Com, v. 
Bumm, 10 Phila. (Pa.) 162. 

[a] Bule applied.—(1) Within the 
rule above stated, it has been held 
that the holding of an incompatible 
office is a question of qualification. 
Hreneh’s .Pét;) 28 Pal Cot oom C2) 
And qualifications of members em- 
brace all questions as to the age, 
citizenship, and residence of the per- 
son signing. Com. v. Philadelphia, 
23 ‘Pa. Co: 631. 

84. State v. Funck, 17 Iowa 365. 

85. Effect of disqualification of 
council see infra § 753. 

86. Colo.—Wells v. Peo., 78 Colo. 
77, 239 P 726; Darrow v. Peo., 8 Colo. 
417, 8 P 661. 


Fla.—State v. Anderson, 26 Fla. 
2a Oa Seals 

Me.—Wilson vy. Lacroix, 111 Me. 
324, 89 A 69. 

Minn.—State y. Craig, 100 Minn. 
352, 111, INW \35. State "vy. Gates, 35 


Minn. 385, 28 NW 927- 
gules Sate v. Fitzgerald, 44 Mo. 
425. : 

Oh.—State v. Egry, 79 Oh. St. 400, 
87 NE 272, 16 AnnCas 155; Hol- 


brook v. Smedley, 79 Oh. St. 391, 87 ~- 
NE 269, 16 AnnCas 155; State v. 
O’Brien, 47 Oh. St. 464, 25 NH 121. 

Or.—State v. Kraft, 18 Or. 550,23. 
P 663 [dist Simon y. Portland, 9 Or. 
437, on the ground ‘that in that 
case it was shown that the charter 
vested the council with exclusive or 
final jurisdiction]. 

Wash.—State vy. Morris, 14 Wash. 
262, 44 P 266. 

Wis.—State v. Kempf, 69 Wis. 470, 
34 NW 226, 2 AmSR 753. 

See Auchenbach’s Contested Elec- 
tion, 5 Pa. Co. 153 (the Municipal 
Act of May 24, 1887, § 4, providing 
that each branch of councils shall 
judge the qualifications of its mem- 
bers, and contested elections shall be 
determined by courts of law, does 
not make councils the exclusive 
judges of such qualifications; but 
they are prima facie judges until the 
courts of law determine the question, 
and then the decision of the court 
must prevail). 

87. Colo.—Wells v.. Peo., 78 Colo. 
77, 239 P 726; Darrow v. Peo., 8 Colo. 
417, 8 P 661 (dictum). 


Fla.—State v. Anderson, 26 Fla. 
240, 8 Sl. > 
Minn.—State v. Craig, 100 Minn. 


352, 111 NW 3. 

Wash.—State v. Morris, 14 Wash. 
262, 44 P 266. 

Wis.—State v. Kempf, 69 Wis. 470, 
384 NW 226, 2 AmSR 753. 

88. Wilson v. Lacroix, 111 Me. 
324, 89 A 69. 

89. Meachem v. New Brunswick, 
T3 N. Jb 2d, 62, Ay s08; ehaylor 
v. Carr, 125 Tenn. 235, 141 SW 745, 
AnnCasi913@ .155.,[fol1 .Crump  v. 
Williams, (Tenn.) decided April 10, 
1910, and not reported]. 

90. Taylor vy. Carr, 125.Tenn. 235, 
141 SW 745, AnnCas19138C 155. 


91. Rice v. Woonsocket, (R. I.) 
111 A 748. 
92. Broderick v. Hunt, 77.N. H. 


139, 89 A 302; Sheehan v. Manchester, 
74 N. H. 445, 68 A 872; Cate v. Mar- 
tin, 70 N. H. 135, 46 A 54, 48 LRA 
613; Cate v. Martin, 69 N. H. 610, 
45 A 644. See Concord Land, etce., 
ae v. Clough, 69 N. H. 609, 45 A 
65. ; 
93. State v. Fitzgerald, 44 Mo. 


425; State v. Kempf, 69 Wis. 470, 
384 NW 226, 2 AmSR 752, 

94. State v. Cosgrave, 85 Nebr. 
187, 122 NW 885, .26 LRANS 207; 


Holbrook v. Smedley, 79 Oh. St. 391, 
87 NE 269, 16 AnnCas 155; State v. 
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certiorari®> or by other appropriate remedy.®® 

[§ 752] (4) Exercise of Jurisdiction by Council. 
When a municipal council exercises the jurisdic- 
tion conferred on it by charter or statute to de- 
termine the qualifications and election of its own 
members, it acts as a court and its functions are 
If the mode of procedure is not pre- 
seribed by the charter or statute which confers ju- 
risdiction, it should be in accordance with the rules 
They must give to all parties 
interested reasonable notice and an opportunity to 
be heard;®® and the unseating of councilmen by 
resolution without notice and hearing is void.+ 
whose title to office is in question cannot by his 
own vote upon the question of his own qualifica- 
tions confer upon himself a de jure title.” 

Compelling exercise of jurisdiction. 
common council is by charter or statute vested with 
the power. to judge of the election and qualifica- 
tions of its own members, it is its duty to exercise 
the power thus conferred and it may be compelled 
to do,so by the courts in case of refusal,? and 
the form of the proceedings instituted for this pur- 


judicial. 


of the common law.®§ 


Morris, 14 Wash. 262, 44 P 266. 
see cases supra this section. 

[a] Matters considered in quo 
warranto proceedings.—The council 
having the right to judge of the 
qualifications of its members and of 
_ election returns and to determine 
contested elections, the court will not 
inquire into, its ~decisions, except 
when arbitrary, capricious, and in 
defiance of the rights of those in- 
terested. Carothers v. Brown, 137 
Wash, 101, 241 P 680. ; 
95. Broderick y. Hunt, 77-N. H. 
139, 89 -A 302; Rollins v. Connor, 74 
N. H. 456, 69 A 777, 124 AmSR 983, 
13 AnnCas 3834; Sheehan v. Manches- 
ter, 74 N. H. 445, 68 A 872; Cate v. 
Martin, 69 N,.H. 610, 45 A 644; 
Meachem v: New Brunswick, 73 
N, J. lu. 121, 62 A 303; Peo. v. Smith, 
188 App. Diy. 834, 176 NYS 608; 
Bigeye Woonsocket, (R. I.) 111 A 

[a]. Matters. considered on certi- 
orari.—(1) As. elsewhere shown, it is 
the settled. rule in New Hampshire 
that only errors of law may be cor- 
rected by the courts in certiorari 
or other proceedings to decisions of 
municipal councils as to-the qualifi- 
eations and election of their members. 
See supra text and note 92. (2) It 
is necessary therefore for plaintiff 
to. show that the council permitted 
errors of law and cannot prevail by 
merely Showing an erroneous finding 
of facts. Broderick vy. Hunt, 77 N. H. 
139,-89 A 3802.- (3) And the ques- 
tion whether the voter’s.» intention 
could be ascertained from his ballot 
is. sone. of ‘fact’ and. not, of “daw. 
Broderick v. Hunt, supra. (4) Plain- 
tiff is not entitled to relief, where 
it appeared that the error relied on 
might either have been one of law 
or fact. Broderick .v. Hunt, supra. 
(5) Where one of the members of a 
council is disqualified to pass on an 
election contest by reason of his be- 
ing a party thereto, the action of 
the tribunal is voidable by reason 
of his participation. therein and.may 
be set aside on certiorari. Rollins 
v. Connor, 74 N. H. 456,°69 A777, 
124 AmSR 983, 13 AnnCas: 334. (6) 
On certiorari, pursuant to Greater 
New York Charter § 27, to review 
an action of the board: of aldermen 
in determining a contest over elec- 
tion of a member of the board for 
an aldermanic district, all ballots 
protested, and not only ballots con- 
cerning which committee to which 
matter was referred differed, were 
open to review. Peo..v. Smith, 188 
App. Div. 834, 176 NYS 608. 

$6. Cate v. Martin, 69 N. H. 610, 
45 A 644. : 


And 
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is exhausted. 


One 


Where a 


qualification of 


97. Tremblay v. Murphy, 111 Me. 
38, 88 <A. 55; AnnCas1915B. 1074; 
Broderick Vv... Hunt) 77) N. “Hey 1395" 89 
A 302; Rollins v, Connor, 74 N. H. 
456, 457, 69 A 777, 124 AmSR 983,, 13 
AnnCas 334; Cate v. Martin, 69 N. H. 
610, 45 A 644; Meachem v. New 
Brunswick, 73. N. Ji atoy 121562 
303. But see Keating v. Stack, 116 
Ill. 191, 5 NE 541 (where it was said 
that a contest of an election before 
a municipal council is not a judicial 
but a ministerial proceeding and its 
finding is not a judgment in the ordi- 
nary sense of the term). 

“Though not in the ordinary sense 
a court, the members of the com- 
mon council are required in contro- 
versies of this character to judicially 
determine which contestant is en- 
titled to the office.’”’ Rollins vy. Con- 
nor, supra [quot Broderick v. Hunt, 
77 N. H. 139,-142, 89 A’ 302]. 

98. Tremblay v. Murphy, 111 Me. 
38, 88 A 55, AnnCasi1915B 1074. 

“When so acting, they are not 
emancipated from the ordinary prin- 
ciples upon which justice is admin- 
istered.’”’ Reg. v. London County, 
[1892] 1 Q. B. 190, 195 [quot Brod- 
erick” Vv. “Ehunt,., 7 Ty N, SEL. S94) 4 oF 
89 A 302; Rollins v. Connor, 74 N. H. 
456, 457, 69 A %77, 124 AmSR 988, 
13 AnnCas 334]. 

99. Tremblay v. Murphy, 111 Me. 
38, 55, 88 A 55, AnnCas1915B 1074; 
Martin v. White, 74 W. Va. 628, 82 
SE 505. 

“The very foundation of judicial 
proceedings under the common law 
is reasonable notice and opportunity 
to be fully heard.” Tremblay  v. 
Murphy, supra. 

1. Tremblay v. Murphy, supra. 

2. Winters v. Warmolts, 70 N. J. 
Le 615,56 A 245. 

Disqualification by reason of in- 
terest see infra § 780. 

3. Broderick v. Hunt,.77 N. H. 139, 
89 A 302; Sheehan y. Manchester, 74 
N. H. 445, 68 A 872; Henry v. Cam- 
den, 42 N. J. L. 385; Lamb v. Lynd, 
44 Pa. 336. 

4 Broderick v. Hunt, 77 N. H. 139, 
89 A 302. 

5. Henry v. Camden, 42 N. J. L. 
3835; Lamb v. Lynd, 44 Pa. 386. See 
also Mandamus § 328. 

6 Kendell v. Camden; 47 N. J. L. 
64, 54 AmR 117. 

7. Mich.—Doran v. De Long, 48 
Mich. 552, 12 NW 848. 

N. J.—Roberts v. Camden, 63 N. J. 
L. 186, 42 A 848; Kendell v. Camden, 
47 Nw J, 16404, Am Roa 1'7: 

N. Y.—Hadley v. Albany, 33 N: Y. 
603, 88 AmD 412. 

He I.—Rice v. Woonsocket, 111 A 
748. 


“ 
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pose is not important.4 Mandamus has been held 
an appropriate proceeding to compel the council to 
perform its duty in this regard.® 

Reconsideration or review of decision. 
council has once made an adjudication, its power 
It is final as to the council itself,® 
and also as to a succeeding council, which is with- 
out power to review the action of its predecessor.‘ 

By what council exercised. Whenever the coun- 
cil is judge of the election and qualifications of 
its own members, the action of a council assuming 
to determine such matters for its successor is null 
and void; the power rests in the incoming, not the 
‘outgoing couneil.® 

When exercise unnecessary. A charter or stat- 
ute providing that the city council shall judge by a 
majority vote of the qualifications of its members 
has application only where a seat is contested, and 
does not require determination of the qualifications 
of members as to whom there is no contest.'? 

[§ 753] (5) Effect of Disqualification of Council. 
Opposite views prevail as to the effect of the dis- 


Where the 


a council vested with power to 


Wash.—Carothers v. Brown, 137 
Wash. 101, 241 P 680. 

[a] Reason for rule.—‘“To allow 
such a proceeding would be to per- 
mit the rights of members of the 
council to be inquired into and 
jeopardized at every meeting thereof, 
and would place the rights of its 
members subject to the changing 
political complexion of the council 
from year to year.” Carothers , v. 


Brown, 137:Wash. 101,. 104, 241 P 
680. 
[b] Rule applied.—W here two 


councilmen were elected to fill terms 
of two and four years, and city coun- 
cil inducted one of them into office 
as councilman for four-year term, 
council’s action two years later in 
awarding four-year term to the other 
was unlawful, arbitrary, and ca- 
pricious. Carothers v. Brown, 137 
Wash. 101, 241 P 680. 

8. - Stack v. Com., 118 Ky. 481, 81 
SW 917, 26 KyL 343. 

9, Green v. Adams, 119 Ala. 472, 
24 S 41; Price v. Fitzpatrick, 85 W. 
Va.76, 100 SE 872; Trunick v. North- 
view, 80 W. Va. 9, 91 SE 1081. 

[a] Reason for rule.— “Neces- 
sarily the council composed of the 
members in office at the time of the 
election is the body authorized to 
canvass the returns of the election 
and certify the result, but would this 
council be authorized to sit in judg- 
ment in a contest between conflict- 
ing claimants to the office of coun- 
cil in the new body? If so, they 
might arbitrarily and forever per- 
petuate themselves in office, and de- 
feat the will of the people as ex- 
pressed in an election. .. . We think 
a proper construction of the statute 
requires us to hold, in accordance 
with the decisions in other states, 
that it is the council to which a 
member is elected that is to sit in 
judgment and determine the election 
and qualification of its own: mem- 
bers.” Trunick v. Northview, 80 W. 
Va. 9, 12; 91- SE 1082: 


[b] In Michigan, under Grand 
Rapids City Charter (1877) tit 10 
§ 4, making the common council 


judge of the election and qualifica- 
tions of its members and authorizing 
it to determine contested elections, 
such duty falls on the new body; 
tit 2 § 20, providing that the coun- 
cil of the preceding year shall meet 
after election and determine what 
persons are duly elected, refers only 
to officers, the determination of 
whose election is not vested else- 
where. Hiltonev, Grand Rapids, 112 
Mich. 500, 70 NW 1048. 

10. Jobson v. Bridges, 84 Va. 298, 
5 SE 529... ; ; ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i [§§ 751-753 


§§ 753-755] 


determine the election and qualifications of its mem- 
bers. According to one view, even though the ju- 
risdiction conferred upon the council is exclusive, 
yet if each member by reason of interest is dis- 
qualified to determine the contest, the jurisdiction 
of the courts is not ousted by the statutes con- 
ferring jurisdiction on the council.12 On the other 
hand it has been held that, where a legal duty 
devolves on the council to determine an election 
contest without provision, in case of disqualifica- 
tion by reason of interest, for substituting another 
tribunal or other mode of trial and the seats of 
the whole body are contested, it would be required 
by the law of necessity to sit and hear and de- 
termine the contest.1% : 

[§ 754] F. Meetings—l. In General. The gov- 
erning body of a municipality can act validly only 
at authorized meetings duly assembled!* to the end 
that there may be conference and discussion of 
measures proposed for corporate action. The in- 
dividual action of any member or the unofficial 
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are ineffectual and without binding force,'® and can- 
not be given validity by any subsequent action of 
the council.1? Joint official deliberation as pro- 
vided by law is essential to give validity to the acts 
of the couneil.* 

Public meetings. In the absence of statutory re- 
quirement, meetings of a municipal council are not 
open to the public.1® But a statute which requires 
a city council to sit with open doors extends to a 
session of a council while sitting as a ‘‘committee 
of the whole,’’ and the public cannot be excluded 
therefrom.”° 
[§ 755] 2. Regular or Stated Meetings.*! Meet- 
ings of municipal bodies are of two kinds: (1) 
Regular or stated;?* (2) called or special.?* The 
former are generally held at the time and place 
designated by charter, ordinance, or regulation, or 
by general law, for the assemblage of the body for 
the transaction of all municipal business intrusted 
to it by law.24 And as a rule a meeting held at 


an unauthorized 


acts or agreements of all or part 


11. See supra § 750. 

12 Graft) Vv. Davidson? 189.) Ky. 
878, 224 SW 1082, 1083 [eit C. J.J; 
Scholl v. Bell, 125 Ky. 750, 102 SW 
248, 31 KyL 335. . 

13. Price v. Fitzpatrick, 85 W. Va. 
76, 100 SE 872. 

14. Ala.—Mobile v. Kierman, 170 
Ala. 449, 54 S 102. 

Ark.—Little Rock v. Board of Im- 
provements, 42 Ark. 152. 

Cal.—Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96. 

BD. C—Strong v. District of Co- 


tumbia« 1b DC. 242: | 
Kan.—Root v. Topeka, 63 Kan, 129, 
65) RB? 2335 


Ky.—Warren County Bd. of Edu- 
cation v. Durham, 198 Ky. 733, 249 
SW 1028. ) 

Md.—Baltimore 25 
Ma. 18. 

Mo.—Glasgow v. Morrison-Fuller, 
142 Mo. A. 303, 126 SW 236. 

Nebr.—Magneau v. Fremont, 30 
Nebr. 843, 47 NW 280, 27 AmSR 436, 
9 LRA 786. . 

N. J.—Schumm v. Seymour, 24 
N. -J. Eq. 148; Dey v.° Jersey City, 
19 N. J. Ea. 412. 

N. Y.—Peo. v. Stowell, 9 AbbNCas 
456. But see Peo. v. Queens County, 
18 Hun 4 {mod on other grounds 82 
N. Y. 275} (the requirement of L. 
[1873] e¢ 823, that the consent of a 
majority of the trustees of a vil- 
lage be obtained before the super- 
visors can grant power to borrow 
money to lay out a road through 
the village, does not import that the 
trustees must act as a board and 
by vote; but it is sufficient if a ma- 
jority of the trustees join in a writ- 
ten request therefor to the board of 
supervisors). . 

N. D.—Williston v. Ludowese, 208 

WwW 82. 

Oh = Rolle v. Lorain, 13 OhS& 
CEES . 

Or.—Murphy v. Albina, 22 Or. 106, 
29 P 353, 29 AmSR 578. 

Pa.—Edsall v. Jersey Shore Bor- 
ough, 220 Pa..591, 70 A 429. 

R. I.—Fitzgerald v. Pawtucket St. 
RCo, 24 RoI 200,52. A) 887: 

Utah.—Acord v. Booth, 33 Utah 

Peabo os. 
an Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SH 449; Ray v. 
Huntington, 81°. W. Va. 607, 95 SH 
23, LRA1918C- 931; Atlantic Bitu- 
lithic Co. v. Edgewood, 76 W. Va. 
630, 87 SH 1838. , 

Wis.—Kleimenhagen: v. Dixon, 122 
Wis. 526, 100 NW 826; Deichsel v. 
Maine, 81 Wis. 553, 51 NW 880. 

“Its legislative and discretionary 
powers ‘can be exercised only by the 
coming together of the members who 
compose it.” Schume v. Seymour, 24 


cage: R282] 


v. Poultney, 


of the members 


N. J. Bq. 143) 153. 

“Official authority or power must 
be exercised not only in the manner 
prescribed by law and in the name 
of the public, but also when ex- 
ercised by an official board or body, 
by that board or body acting as such 
at a meeting duly called and au- 
thorized by law and at which under 
the law or regular rules of proce- 
dure, particular action can be taken.” 
Edsall vy. Jersey Shore Borough, 220 
Pan 59% 597, “70 A. 429; 

15. See cases supra note 14. 

16. Ala.—Mobile v. Kierman, 
Ala. 449, 54 S 102. 

Cal.—Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96. 

D. C.—Strong v. 
lumbia, 15 D. C. 242. 

Kan.—Root v. Topeka, 638 Kan, 129, 
65" P2233. 

N. D.—Williston v. Ludowese, 208 
NW 82. 

Oh.—McCortle v. Bates, 29 Oh. St. 
419, 23 AmR 758; Rolling v. Lorain, 
13 OhS&CP 87. ‘ 

Pa.—Edsall v. Jersey Shore Bor- 
ough, 220 Pa. 591, 70 A 429; Com. v. 
Hitchens, 12 Pa. Dist. 752. 

W. Va.—Holswade v. Huntington, 
96 W. Va. 124, 122 SH 449, 

[a] Rule applied.—(1) An _in- 
dorsement on the back of a petition 
to the Mobile City council for ex- 
emption from payment of a license 
fee and for the return of the amount 
paid, “We will vote to grant this 
petition,” signed by nine members of 
the council, was of no légal effect, 
the legislative authority of the city 
being vested in the council as an 
organized body, whose will could be 
expressed only as prescribed by law, 
the members acting severally being 
able to do nothing. Mobile y. Kier- 
man, 170 Ala. 449, 54 S 102. (2) An 
informal discussion by a council on 
which no formal action was taken, 
although there was a general under- 
standing as to what should be done, 
is not such action as will bind the 
municipality. Atlantic Bitulithie Co. 
v. Edgewood, 76 W. Va. 630, 87 SE 
183. (3) Assurances and promises 
of individual members of a munici- 
pal board, that the board when in 
session would or would not enter a 
certain ordinance affecting the status 
of those to whom the assurances and 
promises were made does not con- 
stitute municipal action, and are not 
sufficient to annul an ordinance sub- 
sequently enacted contrary to the 
assurances and promises. Holswade 


170 


District of Co- 


iv. Huntington, 96 W. Va. 124, 122 SE 


449. 

17. Zottman v. San Francisco, 20 
Cal. 96, 81 AmD 96. 

18. Strong v. District of Colum- 


time or place is illegal,?° and by- 
e 


bia, Lb" DSC. 242: 

19. Tenby v. Mason, [1908].1 Ch. 
457, 18 AnnCas 408, 1 BRC 282. 

20. <Acord vy. Booth, 33 Utah 279, 
93) P :734. 

21. Call and notice 
§§ 758-764. 


see infra 


22. See cases infra this section. 
23. See infra § 756. 
24. Fitzgerald v. Pawtucket St. 


R. Coy 24K 1. (201, S20Ae8 87 

[a] Fixing time and place by or- 
dinance.—Time and place of meetings. 
of the mayor and council under the 
charter of Nashville may be pre- 
scribed by ordinance if not  pre- 
scribed by the legislature, Hendricks 
v. Carter, 21 Ga. A, 527, 94 SEH 807. 

[b] Meetings are usually held 
weekly or monthly, according to the 
extent of the municipal business, and 
at the council room, or other room in 
the city hall assigned to the use of 
the body. North v. Cary, 4 Thomps. 
Soe Cu CNG Yi soils 

[ce] Validity of particular ordi- 
nance.—An objection to the validity 
of an ordinance fixing the place of 
meetings as the mayor’s office in 
the city hall or any place that may 
be selected by special order, because 
of the alternative provision cannot 
be sustained when unaccompanied 
by a showing that the council met 
at any place other than that desig- 
nated by the ordinance. Greenwood 
v. Jones, 91 Miss. 728, 46 S 161. 

25. Ky.—Dunn vy. Cadiz, 140 Ky. 
217, 1830 SW 1089; Shugars v. Hamil- 
ton, 92 SW 564. 29 KyL 127; Spring- 
field v. People’s Deposit Bank, 111 
Ky: 105, 63 SW 271, 28 KyL 519: 


Miss.—Greenwood v. Jones, 91 
Miss. 728, 46 S 161. 
N. Ji—New York, ete, R. Co. v. 


Paterson, 79 N. J. L. 601, 76 A 1066; 
Brie, R. .,Co. v..Paterson, 79) Ne 32 Li 
5L2) 76." AL 06Gb. ; 

R. I.—Fitzgerald v. Pawtucket St. 
Ry Co. U2, Lae20l) 24 887. 

Can.—Anderson vy. South Van- 
equa 45 Can. S. C. 425, 20 WestLR 

[a] Thus (1) where a city coun- 
cil has designated by ordinance the 
place at which meetings of the coun- 
cil shall be held, a meeting held in 
another place, unless a cogent rea- 
son may be shown why it was not 
held at the regular place, is unau- 
thorized, under St. (1908) § 3633, 
providing that all meetings of the 
eouncil shall be held at such place 
as may be designated by ordinance. 
Shugars v. Hamilton, 92 SW 564, 
29 KyL 127. (2) Where the rules of 
a public body require action at two 
regular meetings and fix the days 
for regular meetings, action had on 
a day not so fixed is nugatory where 
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laws passed at such meetings are null and void.?® 
But, in the absence of any provision by charter, 
general law, or ordinance fixing the time for hold- 
ing regular meetings, the council may fix the time 
by motion;?” and where no regular meeting place 
is provided by ordinance or otherwise, regular meet- 
ings held at the mayor’s office in accordance with 
an established custom to do so cannot be considered 
to have been held at an irregular place,”* especially 
where all the members are present ;*° and, although 
a statute requires meetings to be held at such places 
as may be designated by ordinance within the cor- 
porate limits, yet if the council has not adopted an 
ordinance fixing a place of meeting, the members 
may assemble at some convenient and accessible 
place within the corporate limits of the town.*? 
Also it has been held that, where for numerous 
reasons it is more convenient to meet at a place 
other than a place designated by statute for hold- 
ing meetings, a meeting at such other place is 
legal.?+ 

* Changing time of meeting. The time for the hold- 
ing of stated meetings may be changed by the action 
of the city council alone, upon mere motion, al- 
though it had been previously fixed by a formal 


resolution, approved by the mayor, and published.* | 


And a meeting held at any other time than that 
fixed for a regular meeting under a resolution of 
the council is a legal meeting if all its members 


actually attend and participate in its proceedings, — 


and it is otherwise regular.** 

[§ 756] 3. Special Meetings. Besides the stated 
or regular meetings,** special meetings of the gov- 
erning body are generally provided for on eall of 


the proceedings are judicial in char-]| LRANS 1080. 
acter, although the members of the 31. 
board have previously agreed to| 419, 273 SW 720. 
meet on the latter day; such meet- 32. 
ing is nota regular meeting. Hrie| 21 NW 856. 
RR. Co.ewv.. Paterson, 19° N° J. °L.1512; 33. 
76 A 1065. 34. 

[b] Meeting of old council after 35. 
time for organization of new.—Under 
a city charter providing that the 
council should meet for organization 
at a certain time, and that officers 


v. Baker County, 
should hold their respective offices 


until election and qualification of|510; State v. Hastings, 
their successors, it was held that] 283, 207 P 23. 
the old council had no authority to 37. 
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Wallace v. 
State v. Kantler, 33 Minn. 69, 


State v. Smith, 22 Minn. 218. 
See supra § 15D. 
See infra §§ 758-764. 

36. Harrison v. Campbell, 160 Ark. 
88, 254 SW 438; Mena v. Tomlinson, 41. 
118 Ark. 166, 175 SW 1187; Douglass 42. 
23 Fla. 419, 2. S 776; 
Moore v. Perry, 119 Iowa 423, 93 NW 


Harrison v. Campbell, 160 Ark. 


A 4 


186 755-157 
{ 
the chief officer or a prescribed number of the 
members,®> and any legitimate municipal business 
may be ‘transacted or legislation enacted at these 
meetings®*® except so far as the power to do so may 
be limited by charter or statute,?7 and provided all 
steps made a condition precedent to a valid special 
meeting by statute have been complied with,*® or 
provided that all the members are voluntarily pres- 
ent at the meeting.®® However, it has been held 
that, where a charter makes no provisions for spe- 
cial meetings for any purpose, the council is with- 
out power to hold such meetings, and an ordinance 
passed at a special meeting is void.*? Where the 
council is bicameral,41 power given to the mayor 
by statute to convene the general council at any 
time is not authority to convene one of the boards 
without the other, and an ordinance passed at such 
a meeting is void.*? 

Changing time for special meeting. A meeting 
held at any other time than that fixed for a special 
meeting under the call of the mayor is a legal meet- 
ing if all its members actually attend and partici- 
pate in its proceedings and it is otherwise regular.** 

[§ 757] 4. Adjourned Meetings. At a regular 
meeting a majority of the members of the council 
may, in the absence of statute either conferring or 
denying the’power and in the absence of any restric- 
tive statute, adjourn the meeting until another time 
either on the same or to a future day.** And, al- 
though there is some authority to the contrary,*® 
ordinarily a minority of a city council less than a 
quorum may lawfully adjourn a meeting to another 
day.*® In any event, the legality of an adjourn- 
ment of a meeting of a city council by less than a 
ordinance, special. meetings of the 
council called by proclamation of 
the mayor and all acts of the coun- 
cil at such meeting were illegal. Mc- 
Quiddy v. Vineyard, 60 Mo. A. 610; 
Forry v. Ridge, 56 Mo. A. 615. 

39. See infra § 764 

40. Glasgow v. Morrison- Fuller, 
142 Mo. A» 303, 126 SW 236. 

See supra § 742. 

Glazier v. Newport, 132 Ky. 
181, 186, 116 SW 262 (‘The power 
to convene a general council in ses- 
sion is one thing, and the power to 


convene one of its boards in session 
to legislate alone is a very different 


Louisa, 217 Ky. 


120 Wash. 


hold a meeting after the’ time set] 88, 254 SW 438; Mena v. Tomlinson,| thing. The purpose of having two 
for the organization of the new coun- 118 Ark. 166, 175 SW 1187; St. Louis| boards is that one may act as a 
cil, except to act in an emergency | v. Withaus, 90 Mo. 646, 3 SW 3895] check upon the other’). 
in case the new members did not] [aff 16 Mo. A. 247]; State v. 43. State v. Smith, 22 Minn. 218. 
qualify. Fitzgerald v. Pawtucket St.| Hastings, 120 Wash. 2838, 207 P 23 44. 2 Dill. Mun. Corp. (5th ed.) 
R. Co., 24 R. I. 201, 52 A 887. (holding, however, that the statute] § 510. 

[ec] Meeting outside of municipal| was not applicable to the facts in 45. Pennsylvania Co. v. Cole, 132 
territory.—(1) Where not so author-| the case). .| Fed. 668. 
ized a municipality cannot hold a [a] For instance, if a charter pro- 46. Mena v. Tomlinson, 118 Ark. 


meeting outside of the municipal ter- 
ritory, and acts done at such meet- 
ing are of no effect. Anderson v. 
South Vancouver, 45 Can, S. C. 425, 
20 WestLR 434. (2) And it has been 
held that, where a statute provides 
that all meetings shall take place 
within the limits of the municipality 
except where the council has unani- 
mously resolved that it would be 
more convenient to hold such meet- 
ings or some of them outside of 


such objects, 


after the time 


the limits of the municipality, a 

meeting held outside the limits of| Mo. 506, 82 SW- 56; 
the municipality is illegal unless a]| Vineyard, 60 Mo. A. 610; 
unanimous resolution such as the’ Ridge, 56 Mo. A. 615: 
statute requires is shown. Ander-| §§ 758-764. 

son v. South Vancouver, supra. [a] 


26. Anderson y. South Vancouver, 
And see cases supra note 25. 

27. State v. Kantler, 33 Minn. 69, 
21 NW 856. 


28. Harrison v. Campbell, 160 

Ark. 88, 254 SW 438. shall call special 
29. Harrison v. Campbell, supra. lamation, 
30. Wells v. Mt. Olivet, 126 Ky. 


131, 102 SW 1182, 31 Kyl 576, 11 was held that, 


vides that at a special session called 
by the mayor he shall specially state 
to them when assembled the objects 
for which they have been convened 
and their action shall be confined to 
the council cannot, in 
such special session, legislate on ad- 
ditional matters communicated to it 
by the mayor while 
when it 
St. Louis v. Withaus, oe Mo. 646, 3 
SW 395 [aff 16 Mo. A. 

38. Dollar Sav. Bank v. Ridge, 183 


Thus, under the Kansas City 
charter provision that the common 
council shall meet on certain speci- 
fied days and not oftener, unless es- 
pecially conyened by the mayor in 
pursuance of law, and that the mayor 
sessions by- proc- 
which shall be published 
as may be provided by ordinance, it 
in the absence of such 


166, 175 SW 1187; 
shall, 44*N. H. 465; 
3 N. 'D. 47, 53 NW 434 

[a] Statutory authorization. —- 
Parker-Washington Co. vy. Field, 202 
Mo. A. 159, 214 SW 402; Rolla v. 
Schuman, 1389 Mo, A. 252, 175 SW 
241; Rackliffe v. Dunean, 130 Mo. A, 
695, 108 SW 1110; Duniway v. Port- 
land, 47 Or. 103, 81 P 945. 

[b] Charter authorization.—(1) A 
charter provision, that a less num- 
ber of the council than a quorum 
may adjourn from time to time, is 
not affected by an ordinance provid- 
ing that if a quorum is not pres- 
ent, the chief of police shall notify 
the absentees to appear, but if they 
still absent themselves, the members 
present shall adjourn to the next-reg- 
ular meeting, the ordinance applying 
to only those instances in which the 
chief of police acts. Therefore, 
where there is no quorum present 
and the chief of police does not 
notify the absentees to attend, the 
members present may adjourn to a 


Kimball v. Mar- 
O’Neil v. Tyler, 


in session. but 
assembled. 


247). 
McQuiddy v. 


Forry v. 
And See infra 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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quorum to a certain time cannot be questioned by 
the courts, where at the adjourned meeting all mem- 
bers were present and participated in the transac- 
tion of business.47 Where there is merely informal 
action postponing action on a certain question, with- 
out fixing a time of meeting, a subsequent meeting 
1s not an adjourned meeting at which lawful action 
may be taken on the question.*s And if the mayor 
declares adjourned a body which votes not to be ad- 
Journed, those remaining may organize and lawfully 
proceed to transact such business as it is competent 
for them to transact.*? Nothing contrary appearing 
of record, the adjournment is presumed to have been 
regular.®° 
Adjourned meeting as regular or special. Meet- 
ings of the council or board on a day other than the 
stated one for regular meetings, assembled pursu- 
ant to adjournment of the regular meetings, are not 
special meetings, or a distinct class of meetings, 
but according’ to the great weight of authority are 
regular meetings with all the power and authority 
for municipal affairs posesssed on the stated day 
for assembling, and all municipal action taken at 
such meeting is as valid as if taken on the first 
day of the session.* A possible, exception to this 
general rule may be found in municipal action taken 
at the adjourned meeting on new matter not intro- 
duced on the first day of the session.°2 But even 
in such ease legislation has been sustained, although 
introduced at the adjourned meeting, because it was 
germane to a general subject under consideration 
at the first meeting.®* 

{§ 758] 5. Call and Notice—a. In General. Inas- 
much as it is not only the duty, but the right, of 


date specially set, under the charter 
section, and need not adjourn to the 
next regular meeting in accordance 
with the ordinance. Duniway v. 
Portland, -47 Or. 103, .81-P 945. . (2) 


718. 
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Pa.—Dockett v. Old Forge Borough, 


[43 C.J.] 499 
each member to be present and participate in the 
deliberations and proceedings of the council, a legal 
notice to all of every meeting, whether regular or 
special, is requisite, in order to enable a quorum of 
the council to act, and to give validity to its trans- 
actions.°4 

[§ 759] b. Regular, Stated, and Adjourned Meet- 
ings. Regular or stated meetings require no other 
call or notice than is given by charter, by-law, or 
resolution.®°> The members of the council are pre- 
sumed to have notice of the time of holding these 
meetings,°® and are bound by the proceedings at 
such meetings.®? And this rule applies to an ad- 
journed meeting duly held after a regular or stated 
meeting.°S But there is no presumption that they 
know what is done at stated meetings so as to charge 
them with notice of anything there transacted, con- 
templating future action at a time other than that 
of a stated meeting.°®’ Where a regular meeting of 
a board was ‘‘adjourned subject to call’’ without 
stating any specific time or by whom the e¢all should 
be made, a subsequent meeting held pursuant to 
such adjournment is not an adjourned meeting of 
a regular meeting, and any action taken at such 
meeting is void.®° 

[§ 760] c. Special Meetings—(1) Call. While at 
common law a special meeting can be summoned 
only by the mayor,* and it was an indictable offense 
to convene and elect a presiding officer in his ab- 
sence, and without his permission,®? under modern 
charter provisions the call for special meetings is 
usually authorized to be made by the mayor®* or by 
a certain number of the members of the council.®* 
And some statutes require a statement to be filed 


A 310; Stiles v.. Lambertville, 73 N.| and cases infra §§ 759, 760. 5 
J. 4s) °90,) 162 An 283; 
v. New Jersey R.,; etc., Co., 24 N.‘J. L. 


Hudson County See cases infra notes 56, 57. ; 
56. State v. Smith, 22 Minn. 218; 
Peo. v. Batchelor, 22 N. Y. 128; Fitz- 


gerald v. Pawtucket St. R. Co., 24 


» bring 


Under the charter of Bridgeport, giv- 
ing the aldermen present at any 
meeting of the board, if less than 
a quorum, power to require the 
mayor to issue a warrant to arrest 
and bring in the absent members, it 
was held that, where less than a 
quorum met pursuant to the call of 
the mayor for the meeting, and a 
majority of those present remained 
continuously in the aldermanic 
chamber for nearly two days, to 
keep the meeting alive, while an 
effort was being made to arrest and 
in the absent members, the 
meeting was legally continued to the 
end of such time, and business then 
transacted by a quorum was legal. 
State v. Pinkerman, 63 Conn. 176, 28 
A 110, 22. LRA 653. 


47. Nash v. Council Bluffs, 174 
Fed. 182, 

Analogous decisions see infra §§ 
758—764. 

48. Smith v. Phillips, 174 Wis. 
54, 182 NW 338. 

49. Terr. v. Dondero, 21 Hawaii 


19, 22, AnnCasi914C 1192 [cit Cyc]; 
Atty.-Gen. vy. Remick, 73 N. H. 25, 58 
A 871. 

50. Hudson County v. New Jersey 
mereter, iCoyl24N nd. aise 


51. U. S.—Intermela y. Perkins, 
205 Fed. 603, 123 CCA 619. 

Me.—Auburn v. Paul, 84 Me. 212, 
24 A 817. 

Minn.—State v. Smith, 22 Minn. 
218 


Miss.—Green vy. Hutson, 139 Miss. 
471, 104 S 171. 

Nebr.—Magneau v. ,Fremont, 30 
Nebr, 843, 47 NW 280, 27 AmSR 436, 
9 LRA 786; Ex p. Wolf, 14 Nebr. 24, 
14 NW 660. 

N. ‘H.—Kimball v. Marshall, 44 N. 
H. 465. qi 

N. J.—Collins v. Sauer, 89 N. J. L. 
139, 97 A 897; Delaware, ete., Tel. 
Co. v. Beverly, 86 N. J. L. 677, 94 


240 Pa. 98, 87 A 421; Com. vy. Flem- 
ing, 23 Pa. Super. 404; Avoca v. 
Pittston, 7 Kulp 470. 

Wash.—State v. Ross, 46 Wash. 28, 


89 P 158. 
Ont.—Re Schumacher, 21 Ont. L. 
522, 16 OntWR 641; Forbes v. 


Grimsby Public School Bd., 7 Ont. L. 
137, 2 OntWR 1158. 

[a] Acceptance of act of legisla- 
ture.—Where an act of the legisla- 
ture was not to take effect until its 
acceptance by a city council at a 
meeting legally called therefor, the 
act might be accepted at a regularly 
adjourned meeting duly held after a 
regular session of the council, and 
no previous notice of the business 
to be acted on was necessary to ren- 
der its acceptance valid. Auburn v. 
Paul, 84 Me. 212, 24 A 817. 

{b] Appointment of a comptroller 
at an adjourned meeting is proper. 
Collins v. Sauer, 89 N. J. I. 1389, 97 A 
897. 

{c] Order for issuance of munici- 
pal bonds made at an adjourned regu- 
lar meeting is valid. Green v. Hut- 
son, 139 Miss. 471, 104 § 171. 

52. By the common law it seems 
that adjournment could be had only 
for a reasonable cause, as that the 
meeting occurred on Christmas day, 
or that the business of the session 
could not all be transacted on one 
day. Willecock Mun. Corp. § 60. In 
such cases obviously no exception 
like this would apply. But under the 
wide discretion now allowed to bodies 
to adjourn at will, it is questionable 
whether at an adjourned meeting re- 
turn can be made in the order of 
business to a section completed at 
the original meeting and action taken 
upon matters pertaining thereto not 
mentioned on that day. 


53. Avoca vy. Pittston, 7 Kulp (Pa.) 
470. - 
54. State v. Smith, 22 Minn. 218; 


a 


R. I. 201, 52 A 887; Rex v. Hill, 4B. & 
C. 426, 441, 448, 10 ECL 644, 107 Re- 
print 1118; Willcock Mun. Corp. § 59. 

57. Peo. v. Batchelor, 22 N. Y. 128. 

58. Auburn v, Paul, 84 Me. 212, 24 
A 817; Kimball v. Marshall, 44 N. H. 
ee 468; Peo. v. Batchelor, 22 N. Y. 
128. 

“The law holds the members of de- 
liberative bodies, parties attending 
courts of justice and public meet- 
ings, bound to take notice of the time 
of adjournments, and to be present 
at the time and place of adjournment 
without special notice.” Kimball v. 
Marshall, supra. 

59. Peo. v. Batchelor, 22 N. Y. 128. 

[a] Rule applied.—The board of 
aldermen of the city of New York 
appointed a day for the election of a 
city officer; at a’ subsequent stated 
meeting of the board, the resolution 
was rescinded and it was determined 
to go at once into the election. Some 
of the aldermen being absent from 
the last meeting and having no notice 
of the election, it was held that the 
election was void. Peo. v. Batchelor, 
22 N.Y. 128. E 

60. Coon Valley v. Spellum, (Wis.) 
208 NW 916. 


61.. Rex v. Atkins, 3 Mod. 3, 87 Re- 
print 3. 

62. Willcock Mun. Corp. § 94. 

63. Ida.—Gale v. Moscow, 15 Ida. 
332, 97 P 828. 

Iowa.—Moore v. Perry, 119 Iowa 
423, 938 NW 510. ] 

Minn.—Lord vy. Anoka, 36 Minn. 


176, 30 NW 550; State v. Smith, 22 
Minn, 218. 

Nebr.—Magneau v. Fremont, 30 
Nebr. 843, 47 NW 280, 27 AmSR 436, 
9 LRA 786. 

Oh.—Young v. Rushsylvania, 8 Oh. 
Gir.2 Ct.'75, 4 OR, Cir, Dec. -319. 

64. See cases infra this note, 

[a] Two members.—Gale v. Mos- 
cow, 15 Ida. 332, 97 P 828; Magneau 


re We 
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with the clerk setting forth the object of the meet-— 


ing,® although irregularity in failing to comply with 
this requirement is cured where written notices were 
sent to all the members stating the object of the 
meeting and where they were all present at the 
meeting.°® Where a meeting is called in accordance 
with provisions of the gharter, this will be suffi- 
cient, although a statute gives it the option to call 
the meeting in some other manner.®” 

Presumption as to legal call. A recital in the 
record ‘‘met pursuant to the call of the mayor’’ 
raises a presumption that the meeting had been 
legally called.** 

[§ 761] (2) Notice—(a) In General. As regards 
notice, special meetings stand on an entirely differ- 
ent footing from stated or regular meetings.®® Sub- 
jeet to a limitation considered in a subsequent sec- 
tion’? and to an exception arising in cases where the 
giving of notiee is impracticable,” it has been uni- 
formly held that notice of special meetings in the 
manner designated by charter or statute of the time 
and place appointed for the meeting must be given 
to each member of the council.’? And a meeting 
assembling on any other authority or in any other 
manner would be so far unauthorized and illegal 
that no valid action could be taken by a ‘mere 
quorum,’* or by any number less than the whole 
membership.** Neither would any member be under 
‘any obligation to take any notice of the meeting, 
nor could his atténdance be enforeed.7®> Charters 
or statutes relating to notice of special meetings are 
mandatory and jurisdictional.”® 


v. Fremont, 30 Nebr. 8438, 47 NW 
280, 27 AmSR 436, 9 LRA 786. 
[b] Three mempbers.— Young yv. 


61 LRA 888; London, ete., Land Co. v. 
Jellico, 108 Tenn. 320, 52 SW 995. 
Tex.—Cassin v. Zavalla County, 70 


760-762 
Where it is impracticable to give notice of a spe- 
cial meeting to a member because of his absence 
from the municipality or state, notice to him. 1s 
dispensed with,” and failure to give him notice does 
not vitiate proceedings taken at a meeting in his 
absence ;78 and especially is this so where if notified 
the member could not have reached the place of 
meeting in time for the meeting,’® or where the 
member knew the meeting would be had and ap- 
proved what was to be done at the meeting.*° 

Notice also is unnecessary where it is shown that 
the member in fact had actual notice and requested 
to be excused from attendance.*! 

Ratification of proceedings. According to some 
decisions, where a special meeting is invalid for 
want of notice, proceedings at such meeting are not 
merely defective but void and cannot be ratified at 
a legally constituted meeting.*? Others have reached 
the opposite conclusion.*®? ; 

[§ 762] (b) Stating Purpose of Meeting. While 
it has been held that in the absence of some rule 
requiring the object of the meeting to be stated in 
the notice, the notice need not specify the business 
to be transacted,°* generally it is required by stat- 
ute or charter that the notice or call, if it serves 
as notice, shall state the nature of the business to 
be transacted at the special meeting, and at least 
a substantial. compliance with this requirement is 
necessary to give the meeting validity.®> Require- 
ments of this character are mandatory and juris- 
dictional,8* and acts done at a meeting are void 
where the requirements have not been comphed 


828; Knoxville v. Knoxville Water 
Co.;: 107, "enn, 6475.64) SW 210755 ot 
LRA 888. See State v. Bowers, 26 


Rushsylvania, 8 Oh. Cir. Ct. 75, 4 Oh. 
Cir. Deer 319: 

65. See statutory provisions. 

os Ward v. Du Quoin, 173 Ill. A. 


51 

67. Paul v. Huse, 112 Me. 449, 92 
A 520. : 

68. Auburn v. Union Water Power 


Co: 90 Me. 71, 37” Al 335. 
69. See supra § 759. 


70. See infra § 764. 
71. See infra text and notes 77-80. 
72. Cal.—Harding v. Vandewater, 


40 Cal. 77; Orange v. Clement, 41 Cal. 
A. 497, 183 P 189. 
Conn.—State v. Kirk, 46 Conn. 395; 
raed v. Wyse, 7 Conn. 214, 18 AmD 
Ida.—Gale v. Moscow, 15 Ida. 332, 
STEPS 2/8. 
By ee ae ae owe v. Baker, 85 Ill. 


Kan.—Rogers vy. Slonaker, 32 Kan. 
191, 4 P 138. 

Ky.—Shugars v. Hamilton, 122 Ky. 
606, 92 SW 564, 29°KyL 127. 

Md.—Burgess v, Pue, 2. Gill 254. 

Mass.—Wiggin yv. Lowell First 
Freewill Baptist Church, 8 Metc. 301. 

* Mich.—Lewick v. Glazier, 116 Mich. 
493, 74 NW 717. 

Minn.—Lord v. 
176, 30 NW 550. 

Miss.—Kidder v. McClanahan, 126 
Miss. 179, 88 S 508; Jones v. Burford, 
26 Miss, 194. 

Mo.—Forry v. Ridge, 56 Mo. A. 615. 

Nebr.—Richardson vy. Omaha, 174 
Nebr. 297, 104 NW 172. 

WN, Y.—Peo. v. Batchelor, 28 Barb. 
310 faff.22 Ni. Y. 128]. 

Oh.—Young v. Rushsylvania, 8 Oh. 
Cir. Ct. -75,.4 Oh. Cir. Dee, 319; Shaw 
v. Jones, 6 OhS&CP 453, 4 OhNP 372. 

Okl.—Terr. v. DeWolfe, 13 Okl. 454, 
74. P 98 [writ of error dism 196 U. S., 
643 mem, 25 SCt 794 mem, 49 L, ed. 
632 mem]. 

Pa. In re Chad’s 
Road, 5 Binn. 481. 

Tenn. — Knoxville v. Knoxville 
Water Co., 107 Tenn. 647, 64 SW 1075, 


Anoka, 36 Minn. 


Ford Turnp. 


Tex! 41:95" 8" SW Olas 

Wis.—State v. Oconto Hlectrie Co., 
165 Wis. 467, 161 NW 789. 

Eng.—Rex vy. Doncaster, 2 Burr. 
738; 97 Reprint 541, 2d) Ken. 391, 
96 Reprint 1220; Smyth v. Darley, 2 
iM eas, 9789, <9 Reprint: 1293 hes. 
v. Grimshaw, 10 Q@. B. 747, 59 ECL 
747, 116 Reprint 284. 

Man.—Re Macdonald, 10 Man, 382. 

Ont.—Re Jones, 30 Ont, 583. 

Que.—Loiselle v. Temiscaming, 50 
Que. Super. 387, 33 DomLR 686; Far- 
well v. Sherbrooke, 25 Que. Super. 
203. But see Lacoursiere v. Pleau, 58 
Que, Super. 320, 56 DomLR 31 (a 
resolution of a municipal council will 
not be set aside merely because the 
clerk delayed sending’ the notice to 
the mayor until a few hours before 
the meeting, the absence of the mayor 
not being caused by the delayed no- 
tice and no prejudice being proved). 

[a] Time of giving notice.—If no- 
tice is required to be given a desig- 
nated length of time before the meet- 
ing, and notice is given at the time 
fixed for the meeting, all acts and 
proceedings had at such meeting are 
void. Kidder v. McClanahan, 126 
Miss. 179, 88 S 508. Compare La- 
coursiere v. Pleau, 58 Que. Super. 320, 
56 DomUR 31 supra this note. 

[b] Meetings adjourned to assem- 
ble at the call of the mayor or reeve 
are not regular or adjourned meet- 
ings, but are special meetings, and 
the proceedings are not valid unless 
the required notice is given or 
aes Forry v. Ridge, 56 Mo. A. 
615. 

73. State v. Smith, 22 Minn, 218. 

74. Orange v. Clement, 41 Cal. A. 
497, 183 P 189; Farwell v. Sherbrooke, 
25 Que. Super. 203. 

75. State v. Smith, 22 Minn. 218. 

76. .Meacham Contracting Co.’ v. 
Kleiderer, 146 Ky. 441, 142 SW 720; 
Kidder v. McClanahan, 126 Miss. 179, 
88 S 508. 

77. State v. Kirk, 46 Conn, 395; 
Gale v. Moscow, 15 Ida. 332, 97 P 


Oh? Cir'Ct.. 326° Latt *70 Oh” St. 423, 
72 NE 755] (where it appeared that a 
member not notified was absent from 
the city, but it is impossible to tell 
whether the court held the meeting 
valid because of the absence of a 
member from the city or because it 
considered that under the statutes no 
notice was necessary); Smyth v. Dar- 
ley, 2 H. L. Cas. 789, 9 Reprint 1293 
(recognizing rule). 

78. State v. Kirk, 46 Conn. 395. 

79.- Gale v. Moscow, 15 Ida. 332, 97 
P..828. 

80. Rafferty v. Clermont, 180 Iowa 
1391, 164 NW 199 [dist Barclay v. 
Wapsinonoe School Tp., 157 Iowa 181, 
138 NW 395]. 

81. Gale v. Moscow, 15 Ida. 332, 
97 P8282 ‘ 

82. Orange v. Clement, 41 Cal. A. 
497, 183 P 189. 

‘“ $3. Shawneetown vy. Baker, 85 Ill. 
563; Terr. v. De Wolfe, 13 Okl, 454, 
CAV PrO Ss 

84. Forbes v. Grimsby Public 

School’ Bd., 7 Ont. Le 137%, 2Ontvwik 


1158. 

85. Ida.—Gale vy. Moscow, 15 Ida. 
soe, IP S28. 

Ky.—Meacham Contracting Co. v. 
Kleiderer, 146 Ky. 441, 142 SW 720; 
Reuter v. Meacham Contracting Co., 
143 Ky. 557, 1836 SW 1028, eAnnCas 
1912D 265. 

Mo.—St. Louis v. Withaus, 90 Mo. 
646, 3 SW 395. 

Tex.—Mills v. San Antonio, (Civ. 
A.) 65 SW 1121. 

Man.—Re Macdonald, 10 Man. 382; 
Re Macdonald, 10 Man, 294. 

86. Meacham Contracting Co. v. 
Kleiderer, 146 Ky. 441, 446, 142 SW 
720; St. Louis v. Withaus, 90 Mo. 
646, 3 SW 395; Mills v. San Antonio, 
(Tex, Civ. A.) 65 SW 1121; Re Mac- 
donald, 10 Man. 382. 

“The sufficiency of the notice is a 
jurisdictional fact that lies at the 
very bottom of the validity of every- 
thing that the council does at a spe- 
cial. meeting... It gets its. authority 
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with.’? Under provisions of this character no other 
business than that specified in the notice can be 
considered,** especially where it is expressly so pro- 
vided by statute.®® 

Sufficiency of statement. While the notice should 
specify the purpose of the meeting with such full- 
ness and accuracy as to give reasonable informa- 
tion of the business proposed to be transacted at 
the special meeting,®® it has been held that this 
may be done in general terms without going into 
details,®4 and that only a designation of the subject 
or subjects of legislation to be considered at the 
meeting 1s required.°? 

[§ 763] (c) Method of Giving Notice. Delivery 
of a copy to each member will be sufficient ;9? and 
this may be done either personally by the mayor®* 
or through the mail.®% 

Leaving copy at domicile of the member is suffi- 
cient where personal service is not required by 
law;°® and, even where personal service was re- 
quired, notice left at the domicile of the member 
was held sufficient where actually received within 
the time required by statute.%* 

Leaving copy. at place of business of member is 
not sufficient compliance with a requirement that 
the notice shall be given personally or by leaving a 
copy at the usual place of abode.®® 

Notice by mail will suffice in the absence of a 
statutory requirement. to the contrary;®® and it 
has been held that, although a statute requires 
notices to be left at the residences of the members, 
to attend to business from the notice 
and from no other source.” Meacham 
Contracting Co. v. Kleiderer, supra. 

87. Meacham Contracting Co. v. 


Kleiderer, supra; Mills v. San An- 
tonio, (Tex. Civ. A.) 65 SW 1121; Re 


the council to 


ing). 
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297, 104 NW 172 (sufficient to enable 
introduce, 
pass ordinances at such special meet- 
(2) A notice calling a special 
meeting of the municipal council of 
a city of which two by-laws were 
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notices given by mail will be sufficient if actually 
received by each member who could possibly have 
received the notice if the statute had been strictly 
complied with." On the other hand, it has been 
held that, where a statute requires personal service 
of notice, notice by registered mail is insufficient, 
although received by absent members in time to 
attend the meeting.” 

Posting. If the manner of calling the meeting 
is left to the diseretion of the mayor, he may eall it 
by posting a notice on the city hall door and serv- 
ing each member of the council with a copy.* 

Publication in newspaper is not necessary in the 


absence of a statute requiring’ it.* 


[§ 764] (d) Attendance of All Members as Cur- 
ing Want of Notice. Although there is contrary 
authority,° it is very generally held that in the 
absence of statute providing otherwise, where all 
the members of a council are in attendance at a 
special meeting and participate therein, the absence 
of a eall for such meeting® or the failure to give 
notice of the meeting to all or any of the members? 
will not render invalid the meeting or action taken 
thereat where the meeting is otherwise regular.’ 
Under these circumstances call? and notice!® are 
considered to have been waived. Also, written 
notice required by statute is dispensed with where 
all the members had actual notice and attended and 
participated in the business of the meeting. 

[§ 765] 6. Presumption as to Validity of Meet- 
ings. In the absence of any evidence to the con- 
the mayor meet and act as a body, 
they may at such meeting, or at any 
adjourned session thereof, transact 
any business within the powers con- 


ferred by law, notwithstanding no 
written call for the meeting was 


read, and 


Macdonald, 10 Man. 382; Re Macdon- 
ald, 10 Man. 294. 

[a] Ordinances passed at a spe- 
cial meeting are void where the no- 
tice failed to state that .they were 
among the business to be considered. 
St. Louis v. Withaus, 90 Mo. 646, 3 
SW 395; Mills v. San Antonio, (Tex. 
,Civ. A.) 65 SW 1121. 

gs. Mills v. San Antonio, supra. 

89. St. Louis v. Withaus, 90 Mo. 
646, 3 SW 395. | 

90. Meacham Contracting Co. v. 
Kleiderer, 146 Ky. 441, 142 SW 720. 


[a] Insufficient notice.—A no tice 
of the calling of a meeting to “con- 
sider’ ordinances” is not sufficient. 


Meacham Contracting Co. y. Klei- 
derer, 146 Ky. 441, 142 SW 720. 

91. Reuter v. Meacham Contract- 
ing Co., 143 Ky. 557, 136 SW 1028, 
AnnCasi912D 265; Richardson v. 
Omaha, 74 Nebr. 297, 104 NW 172; 
State v. Oconto Electric Co., 165 Wis. 
467, 161 NW 789; Re Jones, 30 Ont. 


83. 
‘ {a] Sufficient notice.—(1) A no- 
tice to convene at an adjourned meet- 
ing for finishing business, etc., suffi- 
ciently calls a- special meeting at 
which a street-lighting contract may 
be let. State v. Oconto Electric Co., 
165 Wis. 467, 161 NW 789. ey IX 
notice stating that a council will con- 
sider ordinances for street improve- 
ments and that no other business will 
be considered is sufficient. Reuter v. 
Meacham Contracting Co., 143 Ky. 
557, 136 SW 1028, AnnCas1912D 265. 
92. Reuter v. Meacham Contract- 
i . Supra. 
ee ‘Suitcient notice.—(1) A. call 
for a special session of a city coun- 
cil “in the council chamber in the 
City Hall, for the purpose of consid- 
ering communications, petitions, reso- 
lutions, committee reports and ordi- 
nances on first, second and third 
reading and passage, properly re- 
corded in the journal with the pro- 
ceedings of the council when -assem- 
bled. Richardson v. Omaha, 74 Nebr. 


passed regarding the number of tav- 
ern licenses to be granted which 
stated that it was for the consider- 
ation of a by-law relating to tavern 
licenses.. Re Jones, 30 Ont. 583. 

93. Reuter v. Meacham Contract- 
ing Co., 1483 Ky. 557, 136 SW 1028, 
AnnCasi912D 265. 

94. Reuter v. Meacham Contract- 
ing Co., supra. 

95. Reuter v. Meacham Contract- 
ing Co., supra. 


96. Peo. v. Alipit, 44 Philippine 
910. 
97. United Tel., etc., Co. v. College- 


ville Borough, 11 Pa. Dist. 755 (there 
is no form of notice, except, perhaps, 
original process, which may be in- 
validated by reason of its being 


served in an improper manner, pro-| 


vided it is received in due time). 

98. Shaw vy. Jones, 6 OhS&CP 453, 
4 OhNP 372. 

99. Reuter v. Meacham Contract- 
ing Co., 143 Ky. 557, 136 SW 1028, 
AnnCas1i912D 265. 

1. Russell v. Wellington, 157 Mass. 
100, 31 NE 630. 

2. Boily v. De Taillon, 61 Can. S. 
Cc. 40, 58 DomLR 469. 

3. Cushing v. Hartwig, 138 Mo. A. 
114, 120, 120 SW 109 (“any of the 
usual modes of publication would an- 
swer the purpose of the law, and it 
is not for us to say which the mayor 
should have adopted, as that was a 
matter left to his discretion by the 
Legislature’). 

4 Reuter v. Meacham Contracting 
Co., 143 Ky. 557, 1386 SW 1028, AnnCas 
1912D 265. 

5. Forry v. Ridge, 56 Mo. A. 615 
(if legal notice has not been given, 
the fact that all the members of the 
council are present at a special: meet- 
ing will not render their acts valid). 

6. Nelson v. South Omaha, 84 
Nebr. 434, 121 NW 453; Magneau v. 
Fremont, 30 Nebr. 848, 851, 47 NW 
280, 27 AmSR 436, 9 LRA 786. 

“Tt seems-clear> to us that when 
all the members of the council and 


made by the mayor or two council- 
men, or in case one was made which 
failed to specify the purpose of the 
meeting.” Magneau vy. Fremont, 
supra. : 

7. Ala.—Ryan vy. Tuscaloosa, 155 
Ala. 479, 46 S 638. 

Ark.—Mena v. Tomlinson, 118 Ark. 
166, 171, 175 ‘Siw 1137. TeltiiGyet, 


Ill.—Schofield v. Tampico, 98 Il. 
A. 324. : 
Iowa.—Moore v. Perry, 119 Iowa 


423, 93 NW 510. 
Ky.—Tandy, etce., Tobacco Co. v. 
ee LT4 Ky. 189.0 Loess 


Mich.—Beaver Creek vy. Hastings, 
52 Mich. 528, 18 NW 250. 

Minn.—Lord v. Anoka, 36 Minn. 176, 
aoe 550; State v. Smith, 22 Minn. 

Nebr.—Magneau v. Fremont, 30 
Nebr. 843, 47 NW 280, 27 AmSR 436, 
9 LRA 786. 

N. M.—Schwartz v. Gallup, 22 N. 
M. 521, 165 P 345. 

N. Y.—Glens Falls v. Standard Oil 
Co., 127 Misc. 104, 215 NYS 354. 

Oh.—Young v._ Rushsylvania, 8 
Oh, Cirs'Ct.. 15, 4 (Oh. Cin, Dece* 319: 

Que.—Paris v. Couture, 10 Que. L. 
1; Mongenais v. Rigaud, 11 Que. Su- 


per 348; Rex vy. Kynaston, 2 Selw. 
[a] Where all but one are present, 


parol proof of service of notice on 
him is admissible to validate. pro- 
ceedings. Gill v. Dunham, 4 Cal. Un- 
rep. Cas. (229,34 BP 6/8! 

8. State v. Smith, 22 Minn. 218. . 

9. Magneau vy. Fremont, 30 Nebr. 
eae 47 NW 280, 27 AmSR 436, 9 LRA 

10. Magneau v. Fremont, supra; 
Schwartz v. Gallup, 22 N. M. 521, 165 
P 345. 

11. Young v. Rushsylvania,. 8 
OhssCirs Ct.2%5, 4Oh.; Cir, Dec 379) 
See Gill v. Dunham, (Cal.) 34 P 68 
(although the call was not made in 
writing as required by -statute,- the 
meeting was valid, actual notice to 
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trary it will be presumed that the meeting of a 
municipal council was regularly held and valid.'” 
If proceedings were held at a special meeting, it 
will be presumed that the meeting was regularly 
So if any proceeding was had 
at an adjourned meeting, it will be presumed until 
the contrary appears that the meeting was regularly 


ealled and held.1* 


adjourned.'4 


[§ 766] G. Conduct of Business—1. Quorum—a. 
In General. ‘A quorum is that number of the mem- 
bers of the body which, when assembled, is entitled 
to transact business, or, in other words, that number 
which makes the lawful body and gives it power to 
The entire membership of the body need not 
be present to validate the transactions of the body, 
but only a quorum thereof, which under the common 
law is a bare majority of all the members.1° A 
quorum of the council, when duly assembled in a 
corporate meeting, is clothed with the powers of the 


act.1® 


all members being proved, and all 
being present except one). 

12. Minn.—State .v. Smith, 22 
Minn. 218. 

Mo.—Rutherford v. Hamilton, 97 
Mo. 543, 11 SW 249. 

N. J.—Hudson County v. State, 24 
SN ye cad a ENG 
qo Y.—Peo. v. Rochester, 5 Lans, 

Wis.—American Fdy., etc., Co. v. 
Berlin Bd. of Education, 131 Wis. 
220, 110 NW 403. 

Can.—Reg. v. Dubord, 3 Man. 15. 

13. Staats v. Washington, 45 N. J. 
L. 318 [aff 46 N. J. L. 209]; Rome v. 
Whitestown Water Works Co., 113 
App. Div. 547, 100 NYS 3857 [aff 187 
N. Y. 542 mem, 80 NE 1106 mem]. 

14. Moore v. Perry, 119 Iowa 423, 
93 NW 510; Hudson County v. State, 
ZEON Fe, V8: 

15. Heiskell v. Baltimore, 65 Md. 
125, 4 A 116, 57 AmR 308. 

16. Cal.—San Diego v. San Diego, 
ete., R. Co., 44 Cal. 106. 

Colo.—Peo. v. Wright, 30 Colo. 439, 
71°52 365. 

Conn.—State v. Chapman, 44 Conn. 
595; Williams y. Brace, 5 Conn, 190. 

Fla.—Atkins v. Philips, 26 Fla. 281, 
8 S 429, 10 LRA 158. 


Ind.—State v. Porter, 113 Ind. 79, 
14 NE 8838. 
Iowa.—Thurston v. Huston, 123 


Iowa 157, 98 NW 6387. 

Ky.—Covington v. Boyle, 6 Bush 
204; Collopy v. Cloherty, 39 SW 431, 
18 KyL 1061. 

Md.—Heiskell v. Baltimore, 65 Md. 
125, 4 A 116, 57 AmR 308. 

Mass.—Merrill v. Lowell, 236 Mass. 
463, 128 NE 862; Dartmouth v. Bris- 
tol County, 153 Mass. 12, 26 NE 425. 


Mich.—Southworth _ v. Palmyra, 
ete., R:' Co, 2 Mich) 2387. 

Minn.—State v. Smith, 22 Minn. 
218. 

Mo.—State v. McBride, 4 Mo. 303, 
29 AmD 636. 

Nebr.—North Platte Ve North 
Platte Water-Works Co., 56 Nebr. 


403, 76 NW 906. 

N.- J.—Hutchinson v. Belmar, 61 
N. J. L. 448, 39 A 643 [aff 62 N. J. L. 
450, 45 A 1092]; Tappan v. Long 
Branch Police, etce., Commn., 59 N. J. 
L. 371, 35 A 1070; Barnert v. Pater- 
son, 48 N. J. L. 395, 6 A 15; State v. 
Farr, 47 N. J. L. 208; State v. Miller, 
45 N. J. Li 251; State v. Jersey City, 
27 N. J. L. 498; Dey v. Jersey City, 
19 N. J. Hq. 412. 
+N. Y.—Peo. v. Nowak, 99 Misc, 111, 
163 NYS 374 [aff 180 App. Div. 922 
mem, 168 NYS 1125 mem]. 

Oh:—State. v. Orr, 61 Oh. St, 334, 
56 NE 14; State v. Wilkesville Tp., 
20 Oh. St. 288. 

Pa.—In re Lemoyne Borough, 15 
Pa, Dist. 241; Doyle’s Nomination, 7 


Pa, Dist. 635; Com. v.. Ayre !'5 .Pa. 
Dist. 575, 8 Kulp 243; In re Bliza- 
bethville Borough Election, 5 Pa. 
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municipality, and may perform all municipal fune- 
tions not expressly conferred on some other offi- 
cer or agency;*7 but any number less than a quorum 
cannot take any valid municipal action or transact 
any municipal business.?® 
the quorum in the meeting is sufficient, although 
some members refuse to vote,!® or even though they 


The actual presence of 


are present under. compulsion or arrest.”° : 


General. 


Dist’ 227, 17 Pa. Co.) 567;.'2 Dauph, 
Co. 880; Com. v. Lefevre, 13 LanclL 
Rev 121. 

Philippine.—Peo. vy. Alipit, 44 Phil- 
ippine 910. 

S. C.—Morton -v. Comptroller Gen- 
eral, 4 S. C. 30; State vy. Deliesseline, 
12S. CL. 52. 

Vt.—State v. Gitchell, 90 Vt. 57, 96 
A 383. 

Va.—Victoria v. Victoria Ice, etc., 
Co., 1384 Va, 124, 114 SH 89. 

W. Va.—State v. Farrar, 89 W. Va. 
232, 109 SE 240; McMillin v. Neeley, 
66 W. Va. 496, 66 SE 635; Benwood 
v. Wheeling R. Co., 53 W. Va. 465, 
44 SE 271; Davis v. Davis, 40 W. Va. 
464, 21 SE 906. 

Eng.—Godmanchester v. Phillips, 4 
A. & B. 550, 31 ECL 248, 111 Reprint 
893; Blacket v. Blizard, 9 B. & C. 851, 
17 ECL 377, 109 Reprint 317; Rex v. 
Varlo, Cowp. 248, 98 Reprint 1068, 5 
Dane Abr. 150. 

Alta.—Strathcona vy. Edmonton, 3 
Alta: L, 259. 

Que.—Rouleau v. St. Lambert, 10 
Que. Super. 69. 

And see infra §§ 774, 775. 

“The general rule is, that when a 
council or collective body, consisting 
of a given number of members, is 
authorized by a statute to do an act, 
or to transact business, authority is 
thereby given’ to that body to act 
upon the subject committed to it, or 
to transact the business which it is 
authorized to conduct, whenever a 
majority of the members thereof are 
lawfully present.” State vy. Porter, 
113 Ind. 79, 82, 14 NE 883. 

[a] Boroughs in Pennsylvania.— 
Under the act of April 1, 1834 (P. L. 
p 1638), providing for the election of 
five councilmen and a burgess upon 
the organization of a borough, and 
declaring by § 8 that four of them, 
including .the burgess, if present, 
shall be a quorum, it has been held 
that, although the number of coun- 
cilmen was increased to six by the 
act of June 2, 1871, and to seven by 
the act of May 22, 1895, yet, as there 
has been no other legislation fixing 
the number which shall constitute a 
quorum, nor any repeal of that pro- 
vision in the act of 1834, a quorum 
of council is still four. And there- 
fore, where seven councilmen were to 
be elected for a borough and only five 
were declared elected, there being a 
tie as to the other two, three of the 
five councilmen declared elected could 
not hold a meeting and fill the two 
vacancies, even if a council had au- 
thority to appoint in such a case, 
since three members would not con- 
stitute a quorum. In re Lemoyne 
Borough, 15 Pa. Dist: 241; In re 
Blizabethville Borough WPlection, 5 
Pa. Dist. 227, 17 Pa. Co. 567, 2 Dauph. 
Co. 380. 

Members refusing or failing to vote 
see infra § 38. 


A municipality may not fix its own quorum, either 
where there is a statute or charter provision fixing 
it,24 or in the absence thereof.?? 
silent and there is no general law fixing a statu- 
tory quorum, then the common-law rule of majority 
will govern, notwithstanding there may be a munici- 
pal by-law, rule, or order prescribing a greater or 
less number for a quorum.”® 

[§ 767] b. Method of Reckoning Quorum—(1) In 
Unless it is otherwise provided by charter 
or statute,24 a majority of the governing body con- 


If the charter is 


Quorum, how determined see infra 
§§ 767, 768. 

17.. Labourdette v. New Orleans 
First’ Municipality, 2 La. Ann. 527; 
Hutchinson v. Belmar, 61 N. J. L. 
443, 39 A 643 [aff 62 N. J. L. 450, 
45 A 1092]; Mueller v. Egg Harbor 
City, 55 N. J. L. 245, 26 A 89; and 
cases supra this section. 

Number of votes required for par- 
ticular purposes see infra §§ 774, 775. 

18. State v. Porter, 113 Ind. 79, 
14 NE 883; Doughty v. Scull, (N. J.) 
96 A 564; Wescott v. Seull, 87 N. J. 
L. 410, 96 A 407; Com, v. Garvey, 217 
Pa. 425, 66 A 652; In re Elizabeth- 
ville Borough Election, 5 Pa. Dist. 
22%, 17. Paz Co.. 567,. 2, Dauph? Cots8ey 
Benwood v. Wheeling R. Co., 53 W. 
Va. 465, 44 SE 271. 

[a] Filling of vacancies in the 
council is the transaction of busi- 
ness within a statute authorizing the 


‘common council of a city to fill va- 


cancies and providing that a majority 
of the whole number of members of 
the council shall constitute a quo- 
rum for the transaction of business, 
and it has accordingly been held that 
less than a majority of the whole 
number of members is not a quorum 
for such a purpose. Doughty v. 
Scull, (N. J.) 96 A 564; Wescott v. 
Scull, 87 N. J. L. 410, 96 A $407; In’ 
re Hlizabethville Borough Hlection, 
dha. WI DISk 1227) 217% PaieComs a6 vaule 
Dauph. Co. 380. 

19. Rushville Gas Co. v. Rushville, 
121 Ind. 206, 23 NE 72, 16 AmSR 388, 
6 LRA 315; Schmulbach v. Speidel, 50 
W. Va. 553, 40 SE 424, 55 LRA 922. 

[a] Members of a borough council 
cannot, by “withdrawing” during a 
meeting, and refusing to vote, while 
they in fact remain present, break a 
quorum and nullify the proceedings; 
and the secretary may properly re- 
aoe them ce eee and not voting. 

om. |) “Vv. chubmehl, 3 Lac 
(Pa.) 186. igine 

20. Schmulbach v. Speidel, 50 W. 
Va. 5538, 40 SE 424, 55 LRA 922. 

21. Desdemona yv. Wiley, (Tex. 
Civ. A.) 262 SW 185. 

22. See cases infra note 23. 

23. Heiskell v. Baltimore, 65 Md. 
125, 151, 4 A 116, 57 AmR 308; State 
v. Gitchell, 90 Vt. 57, 96 A 383. 

“The City Council is the creature 
of the Legislature, and if it can ex- 
ercise no powers not expressly 
granted to it, neither can it deprive 
itself by its own action of the powers 
that are granted to it.” Heiskell v. 
Ge apes supra. 

.» See statutory provisions: an 
State v. Chapman, 44 Conn. 595 cs 
some charters it is provided that one 
half of the board or body shall con- 
ties TAN aL gR Sa 

a ere words of charter 
ee (ae be epee gs el rule He 
plies. ex v. Varlo, Cowp, 
Reprint 1068. MiP AD US 


Neer eee eee ee ce 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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stitutes a quorum.?® “In reckoning a quorum, the 
general rule is that, in the absence of a controlling 
charter or statutory provision affecting the rule,?° 
the total number of all the duly elected and qualified 
members of the body elected to it is taken as the 


basis.27 


_ If there is a vacancy*® a majority of the remain- 
ing members will suffice for a quorum,”® although, 
by reason of a statute requiring the votes of a 
certain nun.ber of ‘‘members elected,’’*° there may 
be certain things that they cannot do.*4 

[§ 768] (2) Persons Who Are Not or Have Ceased 
To Be Members. While there is some contrary au- 
thority,®* it has generally been held that, in reckon- 
ing for a quorum where actual membership is the 
basis, the rule is not to count as members those who 
are not at the date cf the meeting legal members of 
the body;** and hence those are omitted from the 
count of members who, by reason of resignation*+ 
or removal from their respective wards,*> are out of 
office; and also those whose terms of office have 
expired.*® And a quorum cannot be forced by mem- 


(b] In Kentucky, by the express 
provision of a statute, a quorum 
shall consist. of a majority of the 
board or of one half of the members 
of the board and the mayor. Under 
this statute, where a quorum consist- 
ing of one half of the members and 
the mayor is present, an ordinance 
passed by the vote of one half the 
members, the mayor being present, is 
valid although the mayor is not au- 
thorized to vote except in case of a 
tie. Pinson y. Morrow, 189 Ky. 291, 
224 SW 879. 


25. See supra § 766. 
26. See statutory provisions. 
27. Colo.—Peo. v. Wright, 30 Colo. 


a 71 P 365; Peo. v. Lothrop, 3 Colo. 

Ill.—Evanston v. O’Leary, 70 I11. 
A. 124, 

Ind.—State v. Porter, 113 Ind. 79, 
14 NE 883. 

Iowa.—State v. Dickie, 47 Iowa 629. 

Ky.—Shugars y. Hamilton, 122 Ky. 
606, 92 SW 564, 20 KyL 127. 

La.—Warnock v, Lafayette, 4 La. 
Ann. 419. 

Mich.—Peo. vy. Harshaw, 60 Mich. 
200, 26 NW 879, 1 AmSR 498. 

Mo.—State y. McBride, 4 Mo, 308, 
29 AmD 636. . 

Nebr.—North Platte Vv. North 
Platte Water-Works, 56 Nebr. 403, 76 
NW 906. 

N. J.—Mueller v. Egg Harbor City, 
Digi NPe oe Be 24'5, WIG TAN SOF 

Oh.—State v. Orr, 61 Oh. St. 384, 
56 NE 14. 
i S. C.—State v. Delieseline, 12 S. C. 

5b 52, 

W. Va.—State v. Farrar, 89 W. Va. 
232, 109 SH 240. 

Que.—Rouleau v. St. Lambert, 10 
Que. Super. 69. 

28. Persons ceasing to be mem- 
bers see infra § 768. 

29. Colo.—Peo. v. Wright, 30 Colo. 
439, 71 P 365. 

Ky.—Barry v. New Haven, 162 Ky. 
60, 171 SW 1012. 

Nebr.—North Platte v. North 
Platte Water-Works, 56 Nebr. 403, 76 
NW 906. ; 

N. J.—Mueller v. Egg Harbor City, 
55 N. J. L. 245, 247, 26 A 89. 

Oh.—State v. Orr, 61 Oh. St. 384, 
56 NE 14. 

W. Va.—State v. Farrar, 89 W. Va. 
232, 109 SE 240. f 

“A legislative body thus consti- 
tuted is not rendered incompetent to 
act, by the death or resignation of 
one or more of its members, so long 
as there continues to be the quorum 
required by the statute. It has never 
been supposed that the death of a 
member of a state legislature sus- 
pended its power to enact laws until 
the vacancy was filled.” Mueller v. 
Beg Harbor City, supra. . 

30. See statutory provisions. 
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bers of the council, less than a majority, electing 
persons as members to fill vacancies, whether real 
or declared by such minority.*? But the presence of 
ineligible members or the existence of vacancies in 
the body does not vitiate its action, when a majority 


of the whole number is present participating in the 


meeting.°® 


31. See infra §§ 776-778. 

$2. State v. Farrar, 89 W. Va..232, 
119 SE 240 (assuming that a member 
of a city commission composed of 
elected members renders himself in- 
eligible longer to hold his position 
by removal from the city and state, 
such removal does not ipso facto cre- 
ate a vacancy, and a majority of 
those in office at the time, including 
such member, is required for a quo- 
rum). 

33. Colo.—Peo, v. Wright, 30 Colo. 
439, 71. P 365. 

Ind.—State vy. Porter, 113 Ind. 79, 
14 NE 883. 

Towa.—Swan v. Indianola, 142 Iowa 
731, 121 NW 547. 

N. C.—Salem v. Wachovia Loan, 
etc., Co., 143 N. C. 110, 55 SH 442. 

Oh.—State v. Orr, 61 Oh. St. 384, 56 
NE 14. 

Que.—Rouleau v. St. Lambert, 10 
Que. Super. 69. 

{a] emporary clerk appointed by 
statutory authority from among the 
members of the council to take the 
place of the clerk who is absent is 
not to be counted. He is a Strictly 
ministerial officer without power to 
vote. Swan vy. Indianola, 142 Iowa 
731) 121 NW, 547. 

34 Barry v. New Haven, 162 Ky. 
60, 171 SW 1012; Salem v. Wachovia 


Loan, ete., Co., 148 N. C. 110, 55 SE 
442. 

85. State v. Orr, 61 Oh. St. 384, 
56 NE 14. 

{a] Thus, where a Statute pro- 


vides that an alderman must be a 
resident of the ward or district for 
which elected, if an alderman re- 
moves from his ward he will be 
deemed no longer a member of the 
council, and a quorum will consist of 
a majority of the remaining mem- 


pers. State v. Orr, 61 Oh. St. 384, 
56 NE 14. 

36. Peo. v. Wright, 30 Colo. 439,° 
71-P 365. 


37. Benwood v. Wheeling R. Co., 
538 W. Va. 465, 44 SE 271. 

fa] The power given borough 
councils in Pennsylvania to fill va- 
cancies in their own body does not 
apply when there is less than a quo- 
rum of members in office. In re 
Lemoyne Borough, 15 Pa. Dist. 241; 
In re Flizabethville Borough Election, 
52) Pah Dist. V22T 44% Pa, 360.56, 
Dauph. Co. 380, ; 

88. Lewis v. Brandenburg, 105 Ky. 
14, 47 SW 862, 48 SW 978, 20 KyL 


1011. 

39. Mclean v. East St. Louis, 222 
L510 78. INE 815s Somerset. v. 
Smith, 105 Ky. 678, 49 SW 456, 20 
KyL 1488; Bybee v. Smith, 61 SW 
15, 22 KyL 1684; Reynolds County 
Tel. Co. v. Piedmont, 152 Mo. A. 361, 
133 SW 141. 

{a] For instance, where the com- 


If the mayor, burgess, or reeve is only a pre- 
siding officer and not a component member, he is 
not to be reckoned in the count;*® but he is to be 
included in the count when the charter makes him a 
constituent member of the body.*° 

[§ 769] (3) Bicameral Council. 
component parts of a bicameral council are author- 
ized to elect an officer or perform any other act in 
joint convention, a majority of the total number 
of members of both bodies constitutes the quorum, 
although only a minority of one body is present.*+ 
When, however, the power is conferred upon the 
council in general terms, then each body must act 
separately, and a quorum of each is essential to a 
valid meeting for the exercise of the power.*? 


When the two 


mon council of a municipality con- 
sists of six members, with the mayor 
as presiding officer, the mayor and 
three of the councilmen do not con- 
stitute a quorum, and their acts are 
void. Somerset v. Somerset Banking 
Go ee Ky. 549, 60 SW 5, 22 KyL 

40. Shugars v. Hamilton, 122 Ky. 
606, 92 SW 564, 20 KyL 127; Peo. v. 
Harshaw, 60 Mich, 200, 26 NW 879, 
1 AmSR 498. £ i 

[a] Charter provision that “the 
mayor, recorder, and aldermen, when ~- 
assembled together and organized, 
shall constitute the common council” 
makes the mayor a member of the 
council. Peo. v. Harshaw, 60 Mich. 
200, 26 NW 879, 1 AmSR 498. 

[b] Mayor pro tem.—Under St. 
(1903) § 38634, providing that at 
meetings of a city council a majority 
of the members shall constitute a 
quorum, and that the mayor shall 
preside at the meetings, four mem- 
bers of the council of a city of the 
fifth class constitute a quorum, al- 
though the mayor may not be pres- 
ent, and a member of the council 
chosen as mayor pro tem. may be 
counted as a councilman for the 
purpose of a quorum. Shugars v, 
eae 92 “SW 564, 29 KyL 

41. Davis v. Claus, 125 Ky. 4, 100 
SW 268, 30 KyL 1082; Beck v. Hans- 
com, 29 N. H, 2138; Meadville v. 
Roudebush, 20 Pa. Dist. 602; Com. v. 
Chittenden, 2 Pa. Dist. 804, 13 Pa. Co. 
862; Elliott v. Monongalela City, 40 
PittsbLegJNS 293 [aff 229 Pa. 618, 
79 A 144]; Sechmulbach vy. Speidel, 
50 W. Va. 553, 40 SH 424, 55 LRA 
922. See Whiteside v, Peo., 26 Wend. 
(N. Y.) 634; Ex p. Humphrey, 10 
we (N. Y.) 612 (both recognizing 
rule). 

[a] Rule applied.—Where the day 
of meeting of the mayor, aldermen, 
and city council for the election of a 
city clerk was fixed by statute for 
the same day on which the city offi- 
cers elect were required to assemble 
and take the oath of office, it was 
held that one half of the aldermen 
could not defeat an election by ab- 
senting themselves for the purpose 
of leaving that board without a quo- 
ven Kimball vy. Marshall, 44 N. H. 
465. 

42. State v. Chapman, 44 Conn. 
595; Gildersleeve v. Board of Hduca- 
tion,” 17A bb Pr ON IaY.) 201; 
Hargest, 2 Dauph. Co. (Pa.) 
Lowry v. Scranton, 4 LackLegN (Pa.) 
317; Rex v. Bower, 1 B. & C. 492, 8 
ECL 209, 107 Reprint 182. See In ra 
St. Mary’s Church, 7 Serg. & R. (Pa.) 
517; King v. Williams, 2 M. & S. 141, 
105 Reprint 335; King v. Miller, 6 
T, R. 268, 101 Reprint 547 (all recog- 
nizing rule). 
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[§ 770] 2. Rules of Procedure in General**—a. In 
General. Orderly procedure requires some rules for 
the proper dispatch of business and deliberation in 
the conduct of the council.44 The proceedings when 
regulated and fixed by charter or by general law*° 
cannot be changed by the council or governing body 
of the municipality.*° But the council may, when 
empowered to do so by statute, adopt rules to 
govern its own proceedings,*? and rules adopted by 
it in conformity with the statutory authority are as 
binding on it as the statute itself;*® and the conse- 
quences of a xefusal or neglect to comply substan- 
tially with its provisions or of a violation of its 
inhibitions must, in reason, be the same as those of 
a noncompliance with, or a violation of, a require- 
ment prescribed by statute.*2 When rules of proce- 
dure are not prescribed by statute, it is competent 
for the body to adopt its own regulations.°° If 
these rules are peremptory, proceedings had in viola- 
tion of their requirements are void;*! but if they 
are merely directory, then proceedings without. re- 
gard to their provisions will not vitiate the action 
taken.®? 

43. Enactment of ordinances see 
infra § 811 et seq. 

44. Peo. v. Davis, 284 Ill. 439, 120 
Nees 2 ALR 1650 [rev 209 Ill. A. 
45. See statutory provisions. 

46. Cal—Zottman y. San Fran-|} A 250. 


cisco, 20 Cal. 96, 81 AmD 96. 49. 
Fla.— Jacksonville v. Ledwith, 26 


42 NE 528, 


76 A 1065; 
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48. Swindell v. State, 143 Ind. 153, 
35. LRA. 50; 
Combs, 194 Ky. 260, 239 SW 56; Hrie 
R. Co. v. Paterson, 79 N. J. L. 612, 
Hicks v. Long Branch 
Commn., 69 N. J. L. 300, 54 A 568, 55 


Swindell v. State, 143 Ind. 153, 
42 NE 528, 35 LRA 50. 
Ill.— Carbondale v. Wade, 106 


‘ AAD MMM iE 4! Tn 
- i ee - 


[§ 771] b. Repeal, Suspension, or Waiver. The 
body may at any time repeal or suspend its own 
rules of order;°* and in some cases it has been held 


that formal action is not necessary to effect this,. 


but it will be inferred from the council merely 
waiving or ignoring their own rules.°4 A fortiori 
rules may be suspended where a statute expressly 
so provides if the conditions precedent prescribed 
by the statute for so doing are substantially com- 
plied with.** But statutory or charter regulations, 
being imposed by law, may not be repealed, sus- 
pended, or ignored by the body.®® And the council 
is without power to suspend rules adopted by it in 
accordance with statutory authority to do so;** and 
especially is this so, where the statute expressly au- 
thorizes the council to modify or repeal the rules 
adopted by it under the authority so given but is 
silent as to authority to suspend.®® 

Parliamentary rules. Proceedings are not vitiated 
by failure to observe parliamentary rules adopted 
by the council, provided the rule of the majority 
prevails,°® and provided statutory requirements for 


595, 78 SW 276. 
“Nebr.—North Platte Vv. 
Platte Water-Works Co., 56 

403, 76 NW 906. 

Pa.—cCorry v. Corry Chair Co., 18 
Pa.. Super...271;. In, re .Broad St., <9 
Kulp 37. 

Tex.—Hutcheson vy. Storrie, (Civ. 
A.) 48 SW 785 [rev on other grounds 
92 Tex. 685, 51 SW 848, 71 AmSR 884, 


Baker v. North 


Nebr. 
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Fla. 1638, 7 S 885, 23 AmSR 558, 9 50. 


LRA 69 
gee mers Haute v. Lake, 43 Ind. 

N. J.—Paterson v. Barnet, 46 N. J. 
L. 62; State v. Bergen, 33 N. J. Le 39. 
’ Tex.—San Antonio v. Micklejohn, 
89 Tex) 79, 833 SW 735. 

“The mode in which alone they 
[the Common Council] could bind the 
corporation by a contract for the im- 
provement of city property was pre- 
scribed by the charter, and no va- 
lidity could be given by them to a 
contract made in any other manner. 

. Where the mode in which their 
power on any given subject can be 
exercised is prescribed by their char- 
ter, the mode must be followed.” 
Zottman v. San Francisco, 20 Cal. 96, 
103, 91 AmD 96. 

47. Peo. v. Strohm, 285 Ill. 580, 
121 NE 223; Swift v. Peo., 162 Ill. 
534, 44 NE 528, 33 LRA 470; Swindell 
v. State, 143 Ind. 153, 42 NE 528, 35 
LRA 50; Baker v. Combs, 194 Ky. 
260, 239 SW 56; Hrie R. Co. v. Pater- 
son, 79 N. J. Li. 5612, 76 A: 1065. 

[a] A limitation on the power 
conferred is that a city council can- 
not invoke statutory power to make 
its own rules of procedure to defeat 
rights intervening by reason of legal 
action. Kankakee v. Small, 317 I11. 
55, 147 NE 404. 

[b] In Kentucky, under St. § 3272, 
providing that a city council “may 
determine its own rules of proceed- 
ing,” it may, during an election by 
it of a city attorney, after several 
ballots with the same result, no one 
receiving a majority, provide by reso- 
lution that after the next ballot the 
candidate receiving the lowest num- 
ber of votes be dropped, and a mem- 
ber voting for a candidate dropped 
under such resolution will be counted 
as not voting. Wheeler v. Com., 98 
Ky-59, 32) 8SW 259, 17 Kyl 686: 

[c] Provision of Chicago charter 
of 1863, that all ordinances, before 
their passage, Should be referred to 
a committee and only acted upon ata 
subsequent meeting, was superseded 
by the adoption of the general law of 
1872, empowering the common coun- 
cil to determine its own rule of pro- 
ceeding. Swift v. Peo., 162 Ill. 534, 
44 NE 528, 33 LRA 470. 


Ill. A. 654; Boyd v. Chicago, ete., R. 
Cor, MLOSs DA eAS 99% 

Iowa.—Mann y. Le Mars, 109 Iowa 
251, 80 NW 327. 

Ky.—Wheeler v. Com., 98 Ky. 59, 
32 SW 259, 17 KyL 636. 

Md.—Heiskell v. Baltimore, 65 Md. 
125, 4 A 116, 57 AmR 308. 

Nebr.—State v. Dunn, 76 Nebr, 155, 
107 NW 236. 

N. J.—Erie R. Co..v. Paterson, 79 
N. J. L. 512, 76 A 1065. 

N; Y.—Armatage ov. Nisher,. (74 
Hun 167, 26 NYS 364 [rev 4 Misc. 
315, 24 NYS 650]. 

Wis.—Green Bay  v. 
Wis. 204, 6 NW 503. 

[a] Inherent power.—‘‘The city 
council, a legislative body, has the 
inherent power, by ordinance, to pro- 
vide for and establish rules for its 
own procedure; and the rules thus 
adopted will not be interfered with 
or set aside by the courts, unless 
they are directly, or by necessary im- 
plication, in conflict with some pro- 
vision of the statute.” State v. 
Dunn, 76 Nebr. 155, 160, 107 NW 2386. 

[b] Bule applied.—Where the law 
conferring authority upon the com- 
mon council to fix the salary of offi- 
cers does not require that body to 
act upon the subject in any particu- 
lar manner, any form or mode of 
procedure which the common council 
might resort to, for expressing its 
decision or determination as to what 
the salary should be, would comply 
with the charter, providing such ac- 
tion was made to appear in the rec- 
ord of its proceedings in some writ- 
ten, permanent form. Green Bay v. 
Brauns, 50 Wis. 204, 6 NW 508. 

51. New York, etc., R. Co. v. Pat- 
erson, 79 N. J. L. 601, 76 A 1066; 
Erie R. Co. v. Paterson, 79 N. J. L. 
512, 76 A 1065; Hicks v. Long Branch 
Commn., 69 N. J. L. 300, 54 A 568, 
55 A 260; State v. Hoyt, 2 Or. 246. 
And see infra §§ 772, 773, . 

52. Striker v. Kelly, 7 Hill (N. Y.) 
9 [rev on other grounds 2 Den. 
323]. 

53. Colo.—Greeley v. Hamman, 17 
Colo. 30, 28 P 460. 

Ky.—Baker v. Comhs, 194 Ky. 260, 
239 SW 56. / 

Mo.—Sedalia v. Scott, 104 Mo. A. 


Brauns, 50 


45 LRA 289]. 

[a] Rules of prior council and 
new rules.—(1) Where a city council 
resolves that the rules of the prior 
council be adopted until a committee 
reports rules, the prior rules cease to 
be in force on the report of the com- 
mittee. Armatage vy. Fisher, 74 Hun 
167, 26 NYS 364 [rev 4 Misc. 315, 24 
NYS 650]. (2) Although the rules of 
a prior council, temporarily adopted 
until new rules can be reported by a 
committee, provide that they cannot 
be’ amended except by .a two-thirds 
vote, the new rules, when reported, 
can be adopted by a majority vote. 
Armatage v. Fisher, supra. 

54. In re Broad St., 9 Kulp (Pa.) 
37; City Sewage Utilization Co. v. 
Davis,.8 Phila. (Pa.) 625. 

55. Bayard v. Baker, 76 Iowa 220, 
40 NW 818. 

56. State v. Bergen, 33 N. J. L. 39 
(where an ordinance for opening a 
street was introduced at one meeting 
and at the next meeting the name of 
one of the commissioners was 
changed and the ordinance was 
passed, and the court held that the 
ordinance was void, as the name of 
the commissioner who was substi- 
tuted should have been laid over to a 
ae meeting). And see supra 


57. New York, ete., R. Co. v. Pat- 


erson,)79 N.J..L. 601, 76 A.1066; Brie. 


Rio Co. Vv. “Paterson; 179) Ne dig un eailegs 
76 A 1065; Hicks vy. Long Branch 
Commn., 69 N. J. L. 300, 54 A 568, 
5b, A. 250. 

58. Erie R. Co. v.. Paterson, 79 N. 
J. L. 612, 76 A 1065. 

59. Mann y. Le Mars, 109 Iowa 
251, 80 NW 327; McGraw v. Whitson, 
69 Iowa 348, 28 NW 632; Wheelock 
v. Lowell, 196 Mass, 220, 81 NE 977, 
124 AmSR 5438, 12. AnnCas, 1109; 
Whitney v. Hudson, 69 Mich. 189, 37 
NW 184; Madden v. Smeltz, 2 Oh. 
Cir; Ct. 168, 1 Oh. Cir. Dec, 424. 

[a] Strict parliamentary rules 
should not be applied to municipal 
bodies exercising legislative func- 
tions, so as to overthrow, on techni- 
cal. rules or strict construction of 
parliamentary law, substantial re- 
sults, although they may be founded 
on irregular methods of procedure. 


a ae ee ene 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 771-774 


action taken by the council are complied with.® 

[§ 772]' 3. Mode of Voting—a. In General. When 
the mode of voting is not prescribed, any reasonable 
While there is some au- 
thority to the contrary,®? it is very generally held 


mode may be adopted.** 


that regulations which prescribe 


which a vote of the body shall be taken are manda- 


tory, and failure to comply with 
any action taken.°* Thus when a 


to be by ballot, a vote by any other method is 


ineffectual.®* 


Refusal to put vote. When the presiding officer 
refuses to put to vote a motion which is properly 
before the governing body for its action, the motion 
may be legally put by a temporary chairman selected 


at once by the board.®® But a vote 


Whitney v. Hudson, 69 Mich. 189, 37 
NW 184. 

60. McGraw v. Whitson, 69 Iowa 
348, 28 NW 632. 

61. Boehme vy. Monroe, 106 Mich. 
401, 64 NW 204. 

62. Striker v. Kelly, 7 Hill (N. Y.) 
9 [rev on other grounds 2 Den. 323]. 
See Elmendorf v. New York, 25 
Wend. (N. Y.) 693 (tending to sus- 
tain this view). 


63. U. S.—Coffin v. Portland, 43 
Fed. 411. - 

Ark.—Cutler v. Russellville, 40 
Ark. 105. e 


Colo.—Tracey v. Peo., 6 Colo. 151. 

Ill.—Rollo v. Pool, 280 Ill. 607, 117 
NE 756; Rich v. Chicago, 59 Ill. 2863 
Spangler v. Jacoby, 14' Ill. 297, 58 
AmD 571. 

Ind.—Logansport y. Dykeman, 116 
Ind: (25) 0 NE 587s 

Iowa.—Bloomfield v. Blakely, 
Towa 310, 184 NW 634; Farmers’ Tel. 
Co. v. Washta, °157 Iowa 447, 133 
NW 361; Olin v. Meyers, 55 Iowa 
209, 7 NW 509. 

Ky.—Knepfle v. Southgate, 194 Ky. 
346, 2838 SW 1051; Goodloe v. Fox, 96 
Ky: 627, 29 SW 433, 16 KyL 653. 

La.—Marthaville v. Chambers, 135 
La, 767; 769, 66 S 193 [cit Cyc]. 

Mass.—Morrison y. Lawrence, 98 
Mass. 219. ; 

Mich.—McCormick v. Bay City, 23 
Mich. 457; Steckert v. East Saginaw, 
22 Mich. 104. 


Nebr.—Payne vy. Ryan, 79 Nebr. 
414, 112 NW 599. 

N. J.—Hicks_ v. Long Branch 
Commn., 69 N. J. L. 300, 54 A 568, 55 
A 250. 


N. D.—Pickton v. Fargo, 10 N. D. 
469, 88 NW 90. i 


Tenn.—Lawrence v. Ingersoll, 


-Tenn, 52, 12 SW 422, 17 AmSR 870, 6 


LRA 308. 
Vt.—State v. Harris, 52 Vt. 216.— 
Wis.—State v. Milwaukee Electric 


R., ete., Co., 144 Wis. 386, 129 NW 
623,140 AmSR 1025. 
64. Lawrence _ v. Ingersoll, 88 


Tenn. 52, 12 SW 422, 17 AmSR 870, 


6 LRA 308; State v. Harris, 52 Vt. 
216. : 
{a] Rule applied.mWhere a vil- 


Jjage charter provided for the elec- 
tion of a clerk and trustees by ballot, 
if called for, and a ballot was called 
for but refused, and a committee 
was appointed instead and reported 
names, which were declared accepted, 
the election was illegal. State v. 
Harris, 52 Vt. 216. : ; 
{b] Ratification—An election in- 
valid because taken otherwise than 
by ballot, in contravention of statu- 
tory requirements, cannot be ratified 
and thus rendered effective. Law- 
rence v. Ingersoll, 88 Tenn. 52, 12 
Sw 422, 17 AmSR 870, 6 LRA 308. 
[c] What officers are within the 
rule.—A provision of the rules of the 
council that officers whose salaries 
are payable from the city treasury 
shall be elected by ballot applies only 
to elective officers to be chosen by 
the council under the charter, and not 
to subordinate appointees whose com- 
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on the mayor’s 


the manner in 
eral statute.®? 
them is fatal to 
vote is required 


eated thereon.7 


put by the clerk, | General. 


aldermen. Williams v. Gloucester, 
148 Mass. 256, 19 NE 348. 

65. Hicks v. Long Branch Commn., 
69 N. J. 23005-6474. 568355 1A—25 0, 


66. Golden y. Toluca, 108 Ill. A. 
467. 
67. ‘Sawyer v. Lorenzen, 149 Iowa 


87, 127 NW 1091, AnnCas1912C 940; 
Preston v. Cedar Rapids, 95 Iowa 71, 
63 NW 577; Boehme vy. Monroe, 106 
Mich. 401, 64 NW 204; Corinth v. 
Sharp, 107 Miss. 696, 65 S 888. 

{a] Thus, where a statute pro- 
vides that certain city officers shall 
be appointed by the council, without 
specifying the’ mode of appointment 
or election, the council may properly 
appoint them by ballot, instead of by 
a vote:by ayes and nays. Boehme v. 
Monroe, 106 Mich. 401, 64 NW 204. 

68. Crosslin v. Warner-Quinlan 
Asphalt Co., 71 Okl. 286, 177 P 376; 
Rogers v. Bass, ete., Co., 64 Okl. 321, 
168 P 212; Marth v. Kingfisher, 22 
Okl:; 602, 98 P 436, 18 LRANS 1238 
(all holding such a provision to be 
merely directory). 

69. S.—Monett Electric Light, 


ete., Co. v. Monett, 186 Fed. 360; 
Coffin v. Portland, 43 Fed. 411. 
Ark.—Arkansas Light, etc., Co. v. 


Cooley, 138 Ark. 390, 211 SW 664; 
Oglesby -v. Ft. Smith, 105 Ark. 506, 
152 SW 145; Cutler v. Russellville; 40 
Ark) 1:05. 

Colo.—Sullivan v., lLeadville, 11 
Colo. 483, 18 P 736; Brophy v. Hyatt, 
10) ‘Colo. -223; 715" Py 3992" Durango) -v. 
Pennington, 8 Colo. 257, 7 P 14; Tra- 
cey v. Peo., 6 Colo. 151. 

Tll.— Schuyler County v. Peo., 25 
Tll. 181; Spangler v. Jacoby, 14 Ill. 
297, 58 AmD 571; Schofield v. Tam- 
pico, 98 Ill. A. 324; Schofield v. Hud- 
son) 56) M119 Ac Tol ee backman ivi. 
Staunton, 42 Ill. A. 409. Contra 
Belknap v. Miller, 52 Ill. A, 617. 

Ind.—Swindell v. State, 143 Ind. 
153, 42 NE 528, 35 LRA 50; Logans- 
port v. Crockett, 64 Ind. 319; Delphi 
v. Evans. 36 Ind. 90, 10 AmR 12; New 
Albany Gas Light, ete., Co. v, Crum- 
bo, 10 Ind. A. 360, 37 NH 1062. But 
see Wabash R. Co. v. Gretzinger, 182 
Ind. 155, 104 NE 69. 


Iowa.—Farmers’ Tel. Co. v. Wash- 
ta, 157 Iowa 447, 1833 NW 361; Cook 
v. Independence, 133 Iowa 582, 110 
NW 1029; Markham v. Anamosa, 122 
Iowa 689, 98 NW 4938; Olin v. Meyers, 
55 Iowa 209, 7 NW 509; Indianola v. 
Jones, 29 Iowa 282, 

Ky.—Knepfie v. Southgate, 194 Ky. 
346, 288 SW 1051; Louisville v. Par- 
sons, 150 Ky. 420, 150 SW 498; 
Becker v. Henderson, 100 Ky. 450, 
88 SW 857, 18 KyL 881. 

La.—Hlton v. Buttrell, 142 La. 1025, 
78 S 104; Marthaville vy. Chambers, 
135 La. 767, 66 S 1938. 

Mass.—Morrison vy. Lawrence, 98 
Mass. 219. 

Mich.—McCormick y. Bay City, 23 
Mich. 457; Steckert v. East Saginaw, 
22 Mich. 104. 


Nebr.—Payne v. Ryan, 79 Nebr. 
414, 112 NW 599. 
N. J.—Hicks v. Long Branch 


Commn., 69 N. J. L. 300, 54 A 568, 55 


ypensation is fixed by the mayor and’ A 250. 


143 C.J.] 505 


refusal to put it to the body, is 


fatally irregular, when the charter vests the munici- 
pal affairs in a mayor and councilmen.*® 
[§ 773] b. Vote by Yeas and Nays. 
nay vote is not necessary to the validity of action 
taken when it is not required by a charter or gen- 
On the other hand, while there is 
some contrary authority,®°® as elsewhere shown, not 
only must the vote be taken in accordance with the 
requirement of the statute,°® but the record must 
show this fact;7° otherwise it is fatally defective, 
and no effective action by the council ean be predi- 


A yea and 


A vote by yeas and nays complies 


with a requirement for a viva voce vote.?? 
[§ 774] 4. Number of Votes Required?*—a. In 
Whether a plurality’ may suffice or a 


N. Y.—Matter of South Market St., 
76 Hun 85, 27 NYS 848. But see 
Striker v. Kelly, 7 Hill 9 [rev on 
other grounds 2 Den. 323]; Elmen- 
dorf v. New York, 25 Wend. 693 (both 
to the effect that such a provision is 
merely directory). 

N. D.—Pickton v. Fargo, 10 N. D. 
469, 88 NW 90; O’Neil v. Tyler, 3 
N. D. 47, 58 NW 4384. 

Oh.—Campbell v. Cincinnati, 49 Oh. 
St. 463, 31 NE *606; Sullivan | y. 
Pausch, 5) Ohy Cir) Ct. 196, 3 Oh. (Cir. 
Dec. 98. 

Wis.—State v. Milwaukee Electric 
R., ete, Co,, 144. Wis: 386.1 297 Nive 
623, 140 AmSR 1025. 

[a] Purpose of the requirement is 
“to make the members of the coun- 
cil feel the responsibility of their ac- 
tion when important measures are 
before them, and to compel each 
member to bear his share in the re- 
sponsibility by a record of his action 
which should not afterwards be open 
to dispute.” Arkansas Light, ete., 
Co. v. Cooley, 138 Ark. 390, 398, 211 
SW 664 [quot Steckert v. East Sagi- 
naw, 22 Mich. 104, 107 (per Cooley, 
J.)]. To same effect Brophy v. Hyatt, 


LOY Color i223; 5" P3399 -Picktonn.v. 
Fargo, 10 N. D. 469, 88 NW 90. 
[b] Ordinances.—(1) Where a 


statute provides that the vote on the 
passage or adoption of “ordinances” 
shall be taken by yeas and nays and 
recorded, the requirement extends to 
every ordinance. Sullivan v. Pausch, 
5 Oh. Cir, Ct.31.96,, 3, Oh. Cire Dec. 98. 
(2) But where the requirement ex- 
pressly refers to a certain class of 
ordinances, it will not be extended to 
others not falling within that class. 
White v. Clarksville, 75 Ark. 340, 87 
SW 630; Mackin v. Wilson, 45 SW 
6638, 20 KyL 218. 

[e] Resolutions.—A rule requir- 
ing yeas and nays on the passage of 
ordinances is not to be applied to 
mere resolutions. Grimmell v. Des 
Moines, 57 Iowa 144, 10 NW 330. 

[ad] Motions to adjourn.—A city 
charter provision that “the vote of 
the common council shall, in all 
cases, be taken by ayes and noes, and 
every vote shall be entered at length 
upon the journal,” is not intended to 
apply to votes on motions to adjourn. 
Green Bay v. Brauns, 50 Wis. 204, 6 
NW _ 5038. 

{e] Cities having special charters. 
—Code (18738) § 493, requiring the 
“yeas” and ‘nays’ to be called and 
recorded on the passage and adoption 
of an ordinance by a city council, 
does not affect cities having special 
charters. Preston y. Cedar Rapids, 
95 Iowa 71, 68 NW 577. 

Proceedings as to improvements 
see infra XVII in 44 C. J. 


5 bac Must be recorded see infra 
71. See cases supra note 69. 
72. Matter of Brearton, 44 Misc. 


247, 89 NYS 898. 
cere Adoption of rules see supra 
770. 
Proceedings as to improvements 
see infra XVII in 44 C. J. 
74 See infra § 775. 
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majority vote™® is required depends on the action 
sought to be taken and the controlling charter or 
statutory provisions if any; as does also whether 
more than a majority vote is necessary.’® 
the words employed in designating the body of 
which a certain portion are required to pass a meas- 
ure are ‘‘the council’? or some phrase of similar 
import, it is generally construed to mean the mem- 


bers present at a valid meeting.” 


a particular matter is within a charter or statutory 
provision or rule of council requiring a certain vote 


is a question of construction.*® 
Presumption. 


ber of the board.’? 


[§ 775] b. Plurality. In the absence of provision 
to the contrary, in choosing the officers necessary 


A copy of a resolution passed by 
the board and issued by the clerk notifying the 
mayor of a special meeting to elect officers will be 
presumed to have been passed by the requisite num- 
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elect.®° 
When 


Whether or not 


bers being present and voting for candidates there- 
for, a plurality of the votes cast is sufficient to . 


Be Toe RE a 


[§ 776] c. Majority. While in the absence of char- 
ter or statutory provision to the contrary the rule 
is well established that a majority of a quorum®! 
is all that is required for the adoption or passage 
of any ordinanee, resolution, or order properly aris- 
ing for the action of a municipal council or other 
municipal body,** the majority required for particu- 
lar action may, under some charter or statutory 


provisions,** mean a majority of all the members 


elected.*4 A majority of all members is not required 
to change the boundaries of a city because such 
majority is required for the appropriation or pay- 


ment of money.*® 


[§ 777] d. More Than Majority. A majority is 


the concurrent 


to effect the organization of a city council, the mem- 


75. See infra § 776. 

76. See infra §§ 775, 776. 

77. Rushville Gas Co, v. Rushville, 
121 Ind. 206, 23 NE 72, 16 AmSR 388, 
6 LRA 315; North Platte v. North 
Platte Water-Works Co., 56 Nebr. 
403, 76 NW 906. 

78. See cases passim this section; 
and §§ 775-777. 

79. Canniff v. New York, 4 E. D. 
Smith (N. Y.) 430. 

80. State v. Anderson, 45 Oh. St. 
196, 12 NE 656. 

Quorum in general see supra 


82. U. S—wWirt v. McHnery, 21 
Fed. 233. 

Conn.—State v. Chapman, 44 Conn. 
595. 

hie Wauntzv, | PCO Ss Pte, 
55 AmR 405; Sackett v. Morris, 149 
Til. A. 152. 

Ind.—Rushville Gas Co. v. Rush- 
ville, 121 Ind. 206, 283 NE 72, 16 AmSR 
388, 6 LRA 315. 

Iowa.—Thurston v. Huston, 123 
Iowa 157, 98 NW 687; Strohm v. Iowa 
City, 47 Iowa 42. 

Ky.—Barry v. New Haven, 162 Ky. 
60, 171 SW 1012; Wheeler v. Com., 98 
Ky. 59, 32 SW 259, 17 KyL 636; Mor- 
ton v. Youngerman, 89 Ky, 505, 12 
Sw 944, 11 Kyl 886; Covington v. 
Boyle, 6 Bush 204; Collopy vy. Clo- 
herty, 39 SW 431, 18 KyL 1061. 

La.—Labourdette v. New Orleans 
First Municipality, 2 La. Ann. 527. 

Md.—Murdoech v. Strange, 99 Md. 
89, 57 A 628, 3 AnnCas 66; Heiskell 
v. Baltimore, 65 Md. 125, 4 A 116, 57 
AmR 308. 

Mass.—Merrill v. Lowell, 236 Mass. 
463, 128 NE 862; Kingsbury v. Cen- 
tre School Dist., 12 Metc. 99. 

Mont.—State v. Yates, 19 Mont. 239, 
47 P 1004, 37 LRA 205. 

N. H.—Atty.-Gen. v. Shepard, 62 
N. H. 383, 13 AmSR 576. 

N. J.—Housman v. Earle, 98 N. J. 
L. 379, 120 A 738; Public Serv. R. Co. 
v. General Omnibus Co., 93 N. J. L. 
344, 108 A 229; Whittingham v. Mill- 
burn Tp., 90 N. J. L. 348, 102 A 1055 
[aff 90 N. J. L. 344, 100 A 854, 102 
A'1054]; Moriarty v. Orange, 89 N. 
J. L. 385, 98 A 465; Hutchinson v. 
Belmar, 61 N. J. L. 443, 39 A 643 [aff 
62 N. J. L. 450, 45 A 1092]; Mueller 
v. Egg Harbor City, 55 N. J. L. 245, 
96 A 89; Barnert v. Paterson, 48 N. J. 
L. 395, 6 A 15; State v. Farr, 47 N. J. 


L. 208; McDermott v. Miller, 45 N. 
J. li. 251; State v. Jersey City, 27 
Nasco 


N. Y.—Matter of Brearton, 44 Misc. 
247, 89 NYS 893. 

Oh.—State v. Green, 37 Oh, St. 227. 

Pa.—Com. v. Fleming, 23 Pa. Su- 
per. 404; Meadville v. Roudebush, 20 
Pa. Dist. 602. 

S. C.—State v. Deliesseline, 12 S. C. 
ih. 52. 


Tenn.—Lawrence v. Ingersoll, 88 


Tenn. 52, 12 SW 422, 17 AmMSR 870, 6 
LRA 308. 

Vt.—State v. Bevins, 70 Vt, 574, 41 
A 655. : 

W. Va.—McMillin v. Neeley, 66 W. 
Va. 496, 66 SE 635. 


Wis.—State v. Tyrrell, 158 Wis. 
425, 149 NW 280, AnnCasi916E 270. 
Eng.—Rex v. Monday, Cowp. 530, 


98 Reprint 1224. Compare Oldknow 
v. Wainwright, 2 Burr, 1017, 97 Re- 
print 683. 

Alta.—Strathcona v. Edmonton, 
etce., Land Syndicate, 3 Alta. L. 259. 

[a] Charter provision not chang- 
ing rule.—The provision of the char- 
ter of city of Fairmont of 1899, that 
the majority of the whole number of 
officers of the council shall be neces- 
sary to the transaction of any busi- 
ness whatever, requires such major- 
ity only for a quorum for business, 
and does not require a majority of 
the whole number for ordinary busi- 
ness, if such quorum is present. Mc- 
Millin v. Neeley, 66 W. Va, 496, 66 
SE 635. 

[b] Validity of charter.—A city 
charter which vests the administra- 
tion of all municipal affairs in a 
mayor and board of aldermen, to be 
called the city council, is not in- 
valid because it fails to specify 
whether the council must act by a 
majority of the members or may act 
by a majority of a quorum. State v. 
Bevins, 70 Vt. 574, 41 A 655. 

[c] Unauthorized vote excluded.— 
Where, on counting the votes put into 
the ballot box in an election of an 
officer by a municipal council, it ap- 
pears that thirteen votes were put in 
when the members present were en- 
titled to give twelve votes only, and 
that seven were in favor of plaintiff 
and six in favor of another person, 
there is no election. Labourdette v. 
New Orleans First Municipality, 2 
La. Ann. 527. 

Members refusing or failing to vote 
see supra § 772. 

83. See statutory provisions. 

84. Ala.—Reese v. State, 184 Ala. 
36, 62 S 847; Michael v. State, 163 
Ala. 425, 50 S 929; Wiggs v. State, 5 
Ala. A. 189, 59 S 516. 

Ark.—Newbold v. Stuttgart, 145 
Ark. 544, 224 SW 993; Cutler v. Rus- 
sellville, 40 Ark. 105. 

Colo.—Sullivan v. Leadville, 11 
Colo. 4838, 18 P 736. 

Ill.—Peo. v. Rhodes, 2381 Ill, 270, 
83 NE 176; McLean v. East St. Louis, 
222 Ill. 510, 78 NE 815; Evanston v. 
O’Leary, 70 Ill, A. 124. 


Ind.—Logansport v. Legg, 20 Ind. 
815. 
Iowa.—Thurston v. Huston, 123 


Iowa 157, 98 NW 6387; State v. Alex- 
ander, 107 Iowa 177, 77 NW 841; Cas- 
caden v. Waterloo, 106 Iowa 673, 77 
NW 333. 

La.—Warnock v. Lafayette, 


not sufficient where the charter or statute requires 


of at least two thirds,®* five 


Ann. 419. 

Mich.—Fournier v. West Bay City, 
94 Mich. 463, 54 NW 277; McCormick 
v. Bay City, 23 Mich. 457. 


Mo.—O’Dwyer v. Monett, 123 Mo. 
A. 184, 100 SW 670. 
Mont.—State v. Yates, 19 Mont. 


239, 47 P 1004, 37 LRA 205. 
Nebr.—Whitla v. Connor, 208 NW 

670; State v.°Gray, 23 Nebr. 365, 36 

NW 577. 

tent J.—State v. Paterson, 35 N. J. L. 
W. Va.—Wood v. Gordon, 58 W. Va. 

321, 52 SE 261. 


[a] Statutes construed. — (1) 


.Wherever the words ‘‘the council for 


the time being shall by a majority 
vote of all the members elected,” or 
words of like import, occur in the 
charter of a municipal corporation, 
relative to the members of the com- 
mon council thereof, they will be 
construed to mean a majority of the 
whole number of members to which 
the common counail is entitled under 
the charter. Wood vy. Gordon, 58 W. 
Va. 321, 52 SE 261. (2) Under Code 
(1873) § 5380, providing that in case 
any office, except that of members 
of the city council, should become 
vacant before the expiration of the 
term, the vacancy should be filled by 
the city council until election of a 
Successor, and § 493, providing that 
all appointments of officers by any 
council should be made viva voce, 
and that the concurrence of the ma- 
jority of the whole number of mem- 
bers elected to the city council 
should be required, a majority of all 
the members of the city council, and 
not simply the majority of a quorum, 
was necessary to the validity of all 
appointments to fill vacancies. State 
v. Dickie, 47 Iowa 629. (3) Under 
the Paterson city charter, providing 
that the board of aldermen, by a vote 
of the majority of its 
should appoint a clerk, comptroller, 
city treaSurer, etc., an appointment 
of the city treasurer by less than 
a majority of the whole number of 
aldermen was unlawful and _ void. 
State v.. Paterson, 35 N. J. L, 190. 

{b] Resolution for appropriation 
of money.—A resolution by the com-~ 
mon council of a city attempting to 
fix the salary of one of its officers 
is a resolution for the appropriation 
of money, within a provision of the 
city charter that no resolution ap- 
propriating money shall be passed or 
adopted except by a majority -vote 
of all the aldermen elect. 
v. West Bay City, 94 Mich. 468, 54 
NW 277. 


nent Strohm v. Iowa City, 47 Iowa 
86. Ind.—Logansport vy. Legg, 20 
Ind. 315. 


Me.—Blood v. Beal, 100 Me. 30, 60 


4 La. A 427. 


Ne Le ee ee ee ee ee ee eee te ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


members, ' 


Fournier | 


— 
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sevenths,*’ three fourths,’% four fifths®® of all the 
members of the quorum’ or of all the mem- 
bers elected as the case may be,®! or even a unani- 


mous vote.?2 


[§ 778] e. Mayor as One of Necessary Number. 
It has been held that, where the mayor is only en- 
titled to vote in case of a tie,®* and a majority or 
greater number or all the ‘‘members elect’’ of the 
council is required to pass a measure,®* the mayor 
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the city.°8 
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been passed; but it is otherwise when the lan- 
guage is ‘‘all the members.’’9? 
consists of a mayor and five aldermen, authorized 
to employ counsel for the city, the vote of two out 
of three members present is sufficient to allow the 
account of an attorney employed by the mayor for 


When the board 


[§ 779] f. Vacancies in Body. When a majority 
or other specified number of all members elected is 


cannot vote, when the members are equally divided, | required,®® the requisite number is not diminished 


so as to give such majority,®® and is not to be 
counted in determining whether the measure has 


Mich.—Hawkins yv. Grand Rapids, 
192 Mich. 276, 158 NW 953, AnnCas 
1917E 700; Vossen v. St. Clair, 148 
Mich. 686, 112 NW 746. 

N. Y.—Armatage v. Fisher, 74 Hun 
167, 26 NYS 3864. 

Oh.—Newark v. Richter, 7 Oh. A. 
390, .27 O. C,, A. 328, 

Okl.—Sapulpa v. Sapulpa Oil, etc., 
Co., 22 Okl. 347, 97 P 1007. 


ero Sar Seen v. State, 7 Tex. A. 
Ont.—Re Wilson, 25 Ont, 439. 
[a] Rule applied.—Where the 


transcript showed that the common 
council consisted of ten members, 
and that when the action in ques- 
tion was taken there were but nine 
members present, of whom six voted 
for and three against the measure, 
it was not legally carried, the stat- 
ute requiring concurrence of two 
thirds of the members. Logansport 
v. Legg, 20 Ind. 315. 

{[b] Franchise to construct elec- 
tric power line.—A resolution of a 
eity council as part of a contract for 
the purchase of electricity for the 
city water plant of the city that 
those furnishing the electricity 
could erect and maintain necessary 
poles, wires, and appliances through 
the streets of the city provided that 
electricity should not be supplied on 
any terms whatsoever in the district 
south of the city without first ob- 
taining the city’s permission, etce., 
was not merely a grant of a right 
of way to the city’s plant to en- 
able those furnishing electricity to 
the city under the contract to con- 
nect their wires with the city’s plant, 
but was a franchise to construct 
lines for the transmission of electric 
power throughout the city, within 
Comp. L. § 3111, providing that no 
such franchise should be granted ex- 
cept by a two-thirds vote of all the 
aldermen elect. Vossen y. St. Clair, 
148 Mich. 686, 112 NW 746. 

[ec] Removal of officer—(1) A 
common council, having power to 
elect by a majority vote an officer 
removable at pleasure, may remove 
him by a majority vote, although two 
thirds are required to dismiss him 
for an offense in office. Madison v. 
Korbly, 32 Ind. 74. (2) Grand Rapids 
City Charter tit 2 § 11, requiring a 
two-thirds council vote for removal 
of a city officer, refers to members 
who attended and heard all the evi- 
dence, and the reading thereof by an 
unofficial stenographer does not em- 
power those who have been absent 
to vote. ‘The charter contemplates 
and requires that, when exercising its 
limited power to remove for cause a 
public officer by such quasi judicial 
proceeding, there must be an af- 
firmative vote amounting to two- 
thirds of the members elect, cast by 
members who participated in all the 
proceedings and heard all the evi- 
dence given by the witnesses who 
appeared and testified.” Hawkins v. 
Grand Rapids, 192 Mich. 276, 292, 158 
NW 953, AnnCas1917E 700. 

{d] Suspension and adoption of 
rules.—(1) An ordinance requiring a 
two-thirds vote of the council to sus- 
pend the rules means not less than 
two thirds of all members present. 
Swindell y. State, 143 Ind. 158, 42 
NE 528, 85 LRA 50. (2) But L. 
(1883) ¢@ 298 § 34, providing that no 
“ordinances” shall be adopted except 


by a two-thirds vote, does not apply 
to rules of order of a city council. 
Armatage v. Fisher, 74 Hun 167, 26 
NYS 364. ; 

[e] Bicameral council. — Where 
the rules and orders of a city coun- 
cil provided that certain orders 
should not be passed unless’ two 
thirds of the whole number of each 
branch of the city council should 
vote in the affirmative by a vote 
taken by yeas and nays, and the 
whole number composing the council 
was twenty-one, and the number vot- 
ing in the affirmative on the passage 
of the order was ten, the order was 
held void for want of the requisite 
number of votes. Blood y. Beal, 100 
Me. 30, 60 A 427. 

87. Wittmer v. New York, 50 App. 
Div. 482, 64 NYS 170. 

{a] Tax budget.—A resolution re- 
quiring only a majority vote, at- 
tached to a tax budget requiring a 
five-sevenths yote, and voted on at 
the same time, is passed, although 
the budget is defeated, four sevenths 
of the members only voting for the 
measure. Wittmer v. New York, 50 
App. Div. 482, 64 NYS 170. 

88. Rollo v. Pool, 280 Ill. 607, 117 
NE 756; Thomas v. Metz, 236 Ill. 86, 
86 NE 184; Klein v. Reinhardt, 163 
Tll.. A. 257. 

[a] Thus, where a _ statute re- 
quires a three-fourths majority for 
the passage of an ordinance, an at- 
tempted passage of an ordinance by 
four of six aldermen is void. Rollo 
ve Pools 280° Ill 607, 71i70 NEY ‘756; 
Gardner v. New Berne, 98 N. C. 228, 
3 SE 500. 

{b] Appropriations and expendi- 
tures.—Under a charter’ provision 
that “all moneys arising from taxa- 
tion, donation or other sources, shall 
be paid to the treasurer of the city, 
and no appropriation thereof shall be 
made, except for necessary expenses 
of the city, and but by a concurring 
vote of six-eighths of all the council- 
men,” the requirement of a _  six- 
eighths vote was held to apply only 
to expenditures outside the neces- 


sary expenses. Gardner vy. New 
Berne, 98 N. C. 228, 3 SEH 500. 
so. Tracy Cement Tile Co. v. 


Tracy, 143 Minn. 415, 176 NW 189. 

[a] Appropriations.—A provision 
of a city charter that every ordi- 
nance, order, or resolution appropri- 
ating money, creating any liability 
of the city, or awarding or approv- 
ing of any contract for the payment 
of money, shall require a four-fifths 
vote of all the members of the city 
council, applies to a contract creat- 
ing an obligation on the part of the 
city to furnish steam, for power, and 
ratification by three of five council- 
men is of no effect. Tracy Cement 
Tile Co. v. Tracy, 143 Minn, 415, 176 
NW 189. 


90. See supra § 776. 

91. See supra § 776. 

92. Covington y. Boyle, 6 Bush 
(Ky.) 204; Melita v. Nolan, 126 Misc. 


345, 213 NYS 674; Cline yv. Seattle, 13 
Wash, 444, 43 P 367. 

{a] Amendment dispensing with 
requirement.—An amendment to a 
eity charter, which authorizes the 
council to do certain things, without 
expressly requiring the unanimous 
vote of all the-members, confers the 
power upon a majority of such coun- 
cil, although the original charter may 


by vacancies in the body caused by the death* or 
resignation? of a member, although this may not be 


have required unanimity as a condi- 
tion to the exercise of that particular 


power. Covington vy. Boyle, 6 Bush 
‘(Ky.) 204, 

98. See infra § 781. 

94. See supra §§ 776, 777. 

95. State v. Gray, 23 Nebr. 365, 36 
NW 577. See Gostin v. Brooks, 89 


Ga. 244, 15 SE 361 (as recognizing 
rule). 

96. Merriam y. Chicago, ete. R. 

Cols £1382) Mo, SA. -240,. de SSW Sco 
Cline v. Seattle, 13 Wash. 444, 43 P 
367. See Mills v. Gleason, 11 Wis. 
470, 78 AmD 721 (where a charter 
provided that the common council 
should consist of the mayor and 
twelve aldermen, and that to levy a 
tax the vote making the levy should 
be passed by two thirds of the “mem- 
bers elect,” a vote to levy a tax 
passed by eight aldermen was _ prop- 
erly passed, and the mayor, although 
a member of the council, was not to 
be counted in such voting). 
* [a] Acting mayor.—Under a char- 
ter requiring the mayor to preside at 
meetings of the council and provid- 
ing that, if he is absent from such 
meetings, the council shall select one 
of its members to preside, and that, 
if the mayor is absent from the city, 
the council shall select one of its 
members as acting mayor, who shall 
thereupon be vested with all the 
powers of the mayor until his re- 
turn, such acting mayor, when pre- 
siding at meetings of the council, has 
no vote, within a provision that cer- 
tain ordinances be passed bys a 
unanimous vote of the council, Cline 
v. Seattle, 13 Wash. 444, 43 P 367. 


97. Launtz v. Peo., 113 Ill. 137, 55 
AmR 405; State v. Yates, 19 Mont. 
239, 47 P 1004, 37 LRA 205. See 


Whitney v. Hudson, 69 Mich. 189, 37 
NW 184 (under a village charter, pro- 
viding that the president and trustees 
shall constitute the common council, 
and that no tax shall be ordered ex- 
cept by a two-thirds vote of the 
members, an assessment for which 
only four votes were cast is invalid, 
where the council consists of the 
president and six trustees). 

98. Dougherty aa Excelsior 
Springs, 110 Mo. A. 6238, 85 SW 112. 
See Mills v. Gleason, 11 Wis. 470, 
78 AmD 721 (where the charter pro- 


vided that the common _ council 
should. consist of the mayor and the 
twelve aldermen, and that a tax 


should be voted by two thirds of the 
members elect, it was held that a 
vote of eight aldermen was enough). 

99. See supra §§ 776, 777. 

1. Pollasky v. Schmid, 128 Mich. 
699, 87 NW 1030, 92 AmSR 560, 55 
LRA 614. 

{a] Thus, under the Detroit City 
Charter § 108, providing that two 
thirds of all the members elected at 
the common council shall be neces- 
sary to pass an ordinance over a 
veto, where one of the aldermen had 
died and one resigned, and their 
places were vacant, a two-thirds vote 
of the remaining aldermen was held 
not to be sufficient to pass an ordis 
nance over a_e veto. Pollasky v. 
Schmid, 128 Mich. 699, 87 NW 1030, 
92 AmSR 560, 55 LRA 614. 

2. Satterlee vy. San Francisco, 23 
Cal. 314; Pimental v. San Francisco, 
21 Cal. 851; McCracken v. San Fran- 
cisco, 16 Cal. 591; San Francisco v. 
Hazen, 5 Cal. 169; Pollasky v. 
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so when a majority or other specified number of a 
And where the required num- 
ber participated in the entire proceedings, there was 
a compliance with the statute, even though one mem- 
ber withdrew after the filing of an affidavit of | 
prejudice, and although another was absent during 


quorum is required.® 


part of the proceedings.* 


[$ 780] g. Disqualification from Interest. 
a general rule of law that no member of a municipal 
council shall vote on any question involving his 
own character or conduct, his right as a member, 
or his pecuniary interest, if that is immediate, par- 
ticular, and distinct from the public interest.2 Any 
ordinance, resolution, motion, or contract for which 
a disqualified member votes is void, where the vote 
of such member is necessary. to make up the num- 
ber of votes necessary to enable the council legally 
to pass a measure; but the rule is otherwise where 
the vote of the disqualified member is not necessary 
to make up the requisite number and the proceed- 
ings are otherwise in accordance with legal re- 


quirements.” 


Schmid, 128 Mich. 699, 87 NW 1030, 
92 AmSR 560, 55 LRA 614. 


3. State vy. Orr, 61 Oh. St. 384, 
56 NE 14. 

Vacancy affecting quorum see 
Supra § 768. 

4 State v. West Allis, 177 Wis. 
537, 188 NW 601. 

5. Ark—Lewis v. Forrest City 


Special Impr. Dist., 
SW 867. 
_Cal.—Lower Kings River Reclama- 
tion Dist. No. 531 v. McCullah, 124 
Cal. 175,56 P 887; San Diego v. San 
Diego, ete., R. Co., 44 Cal. 106. 

Ind.—Ft. Wayne v. Lake Shore, 
ete., R. Co., 132:Ind. 558,, 32. NE 215; 
32-AmSR 277, 18 LRA 367. 

lowa.—Krueger vy. Ramsey, 188 
Iowa 861, 175 NW 1; State v. Shea; 
106 Iowa 735, 72 NW 300; Buffington 
Wheel Co. v. Burnham, 60 Iowa 493, 
15 NW 282. 

Kan.—Topeka y. Huntoon, 46 Kan. 
634, 26 P 488. 5 

Mich.—Smith v. Hubbell, 142 Mich. 
637, 106 NW 547. 

N. H.—Rollins y. Connor, 74 N. H. 
456, 69 A 777, 124 AmSR 983, 13 Ann 
Cas 334; Rider v. Portsmouth, 67 
Ni Hi. -298, 38 A 385. 

N. J.—Winters v. 
aie TEs6U5. bi cAn 245: 


156 Ark. 356, 246 


Warmolts, 70 


ap Y.—Goff v. Nolan, 62 HowPr 
o- 
nthe naataeichaed Wagecilinrs cn One CarAr 


Pa.—Com. y. Raudenbush, 249 Pa. 
86, 88, 94 A 555, AnnCas1917C 517 
[quot Cyc]; Burke v. Coatesville Bor- 
ough, 18 Pa. Dist. 491; Jolly v. Pitts- 
Duve; Sete. 2 Re 1Oo.4 164P a.) Com tb 
PittsbLegJNS 259. 

Wash.—Smith  v. 
Wash. 578, 104 P 797. 

Wis.—Antigo Water Co. v. Antigo, 
144 Wis. 156, 128 NW 888. 

Can.—Biron v. St. Zephirin de 
Courval, 29 RevdeJur 56; Lachapelle 
eee Paul L’Ermite, 26 RevdeJur 
70. 

Alta.—Rex v. Sheppard, 9 Alta. L. 
1, 24 DomLR 404, 8 WestWkly 1020. 

B. C.—Mason v. Meston, 14 B. C. 
22 


Ont.—Rex v. Curry, 46 Ont. L. 297; 
Elliott v. St. Catharines, 18 Ont. L. 
57, 62, 18 OntWR 89 [rev 12 OntWR 
652; and quot Cyc]; In re L’Abbe, 
7 Ont. = 230, 3 OntWR 162; Re 
Baird, 41 U."C..Q:.B. 415: 

Que.— Victoriaville. v. Dubuc, 13 
Que. K. B. 109; Beauregard v. Roxton 
Falls, 24 Que. Super. 474; Rouleau v. 
St. Lambert, 10 Que. Super. 69. ' 

“Whatever right a member of a 
legislative body may have to vote 
upon questions in which he may be 
interested, when: the question under 
consideration is purely legislative, he 


Centralia, 55 


terest, 


conditions: 


Applicability of rule. This rule has been held to 
disqualify members from voting under the following 
When the members are directly and 
pecuniarily interested ina disputed claim before 
the board for action’ where they have an interest 
in a contract with, or in behalf of, the municipal- 


ity;? when the question is on the increase of their 


It is 


salaries ;!° where the member is a stockholder in a 
street railway company, which is asking for a street 
franchise, or in a bridge company cooperating 
therewith,!2 or in a corporation to which it is pro- 
posed to convey lands,!* or in a company, asking or 
receiving a bonus;!4 where the member would profit 
directly by the vacating of a street or highway ;’° 
or where the question is as to the qualifications of 
the member voting.'® 
Inapplicability of rule. 
bers are not disqualified where théir interest is only 
as members of a class as contradistinguished from 
personal interest,'7 or because they would receive 
personal benefits as part of the community or of 


On the other hand mem- 


the locality to be improved.® Nor is one disqualified 


cannot do so when the body is act- 
ing judicially.” Rollins v. Connor, 74 
N. H. 456, 458, 69 A 777, 124. AmMSR 
983, 18 AnnCas 334. 

[a] No matter how small the in- 
terest may be, if it is direct_and:im- 
mediate, the rule applies. _Victoria- 
ville v. Dubuc, 13 Que. K. B. 109. 

6. Buffington Wheel Co. v. Burn- 
ham, 60 lowa 493, 15 NW 282; Wies- 
enthal.v. Atlantic: City, 73 N. J. L, 
245, 63 A 759; State v. Consumers 
Waster ) Co.,) 51 9N. Je aeh20, SET A 
824; Jolly v. Pittsburg, etc., R. Co., 
16 Pa. Co. 1; and cases supra note 5. 
See Coles v. Williamsburgh, 10 Wend. 
(N. Y.) 659 . (where two ‘out of 
the five trustees of a village voted 
to open a street, and the other three, 
did not vote on account of their in- 
but assented, the vote was 
held invalid). 

7. Marshall vy. Ellwood City, 189 
Pa. 348, 41 A 994. But compare Rol- 
lins v. Connor, 74 N. H. 456, 69 A 
777, 124 AmSR 983, 18 AnnCas 334 
(judicial action by municipal tribunal 
one of whose members is for any 
reason disqualified to act is voidable 
if the disqualified member partici- 
pates therein without reference to 
the fact whether the result is pro- 
duced by his vote). 


8...Smith v. Hubbell, 142 Mich. 
637,°106 NW 547; Rider v. Ports- 
mouth, 67/0 Ns oF 298) 88 Aq. S853 


Holderness v. Baker, 44 N: H. 414. 
{a]. Illustration.—Where members 
of a village council were individually 
liable to a materialman for materials 
furnished to a village contractor, be- 
cause of the council’s failure to re- 
quire a bond of the contractor, it 
was held that they had a direct in- 
terest in the allowance of a claim 
against the village by such material- 
man, and were therefore legally dis- 
qualified from voting to allow such 


claim. Smith v. Hubbell, 142 Mich. 
687, 106 NW 547. 
{[b] Members not within rule.— 


Councilman who is member of volun- 
tary fire association not organized for 
profit is not disqualified from voting 
on ordinance authorizing payment of 
bill rendered by association for hous- 
ing and care of borough fire appa- 
ratus, and such an ordinance is not 


invalid because several. members of 
association voted for it. Crawford 
v. Clifton ‘Heights Borough, 11 Pa. 
Dist. 630. 


9. Antigo Water Co. v. Antigo, 
144 Wis. 156, 128 NW 888; Rex v. 
Sheppard, 9 Alta. L. 1, 24 DomLR 


404, 8 WestWkly 1020. 


10. State v. Shea, 106 Iowa 735, 
72 NW 300. 
LL in Jolly vi Pittsburg; ete. eR: Cos, 


16 Pa..:Co. 1 (holding: also that he 


cannot render himself competent by 
assigning his stock to a relative for 
the purpose of relieving the disabil- 
ity, but with no intention of dispos- 
ing of his interest). 


12.. Jolly v. Pittsburg, etc.,: Ri ‘Co!, 
supra. 
13. San Diego v. San Diego, etce., 


R. Co., 44 Cal. 106 (if an act of the 
legislature authorizing the board ex- 
ercising the corporate authority of a 
city to convey its lands to a corpora- 
tion vests in the board any discre- 
tion in the matter, a member of such 
board who is a stockholder or direc- 


.tor in the corporation cannot act of- 
ficially in relation to the matter). 


14 “Re Baird, 41°. C, Qt Bie4b63 
oo heat v. Dubuc, 13° Que.’ K, B: 

15. Krueger v. Ramsey, 188 Iowa 
861, 175 NW 1; Smith v. Centralia, 
55 Wash. 578, 104 P 797. 

[a] As for instance where a mem- 
ber voted on vacating a highway on 
at ooh abana that when vacated 
it: ould be deeded to him by the 


town which was in fact done. Krue- 


ger v. Ramsey, 188 Iowa 861, 175 
NW. 1. 
16. Rollins v. Connor, 74 N. H. 


456, 69 A 777, 124 AmSR 9838, 138 Ann 
Cas 8384; Winters v. Warmolts, 70 
N..d~ LisG16,) 56: AY 245. 

{a] Thus under a_ statute em- 
powering the board of aldermen to 
judge of the qualifications of its 
members, a vote. determining a cer- 
tain alderman duly qualified during a 
certain year, which was taken while 
the alderman in question was holding 
over as an officer de facto after the 
expiration of his term, and which 
would not have been carried without 
his vote, could not be considered as 
determining his right to the office. 
Winters v. Warmolts, 70 N. J. L. 615, 
56 A 245, 

[b] Party to an election contest 
which is decided by the council is 
disqualified by reason of interest. 
Rollins v. Connor, 74 N. H. 456, 69 
A 777, 124 AmSR 983, 13 AnnCas 334. 

17. Shitzker v. Altoona City, 27 
Pac ©o. 10. 

18. Ark.—Lewis v. Forrest City 
Special Impr. Dist., 156 Ark, 356, 246 
SW 867. 

Ind.—Gardner yv.. Bluffton, 173 Ind. 
454, 89 NE 853, 90 NE 898, AnnCas 
1912A 7138. 

Kan.—Topeka vy. Huntoon, 46 Kan. 
634, 26 P 488. 
ary Y.—Goff v. Nolan, 62 HowPr 
- Pa.—Burke v. Coatesville Borough, 
18 Pa. Dist. 491. 


Ont.—Elliott v. St. Catharines, 18. 


Ont. L. 57, 183 OntWR 89. - 
[a] Reason for rule—Any other 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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to vote te award a contract to a company by having 
acted as counsel for it, jointly with the city;!® nor 
to vote to issue bonds, voted by the people, to a com- 
pany with which he is a construetion contractor.?° 
And it seems that the mayor may issue the bonds, 
although he is president of the company.?} 
city ordinance naming a certain bank as depositary, 
and requiring the treasurer to deposit municipal 
funds therein, is not necessarily void because the 
mayor and one of the councilmen, voting for the 
ordinance, were respectively officer and director of 
the bank, it not appearing that any financial profit 
would result to the bank, and the presumption being 
in favor of the officers and ordinance.?? 
a city may decide a tie vote of the council on the 
question of an appropriation of money to pay the 
fees of an attorney employed by him to bring man- 
damus proceedings to compel the clerk of the council 
to record his veto of a resolution, since his inter- 
est in the question is not such a pecuniary or per- 
sonal one as to disqualify him to vote.8 


rule would disqualify and exclude 
* those whose counsel and judgment 
would ordinarily be regarded as most 
conservative and wise. Gardiner v. 
Bluffton, 173 Ind. 454, 89 NE 853, 
90 NE 898, AnnCas1912A 713. 

[b] Councilmen in ordering street 


improvements act in a legislative ca- | 


pacity and are not disqualified by 
reason of owning property along the 
street to be improved. Gardiner v. 


Bluffton, 173 Ind. 454, 89 NE 853, 
90 NE 898, AnnCas1912A 713. To 
same effect Lewis v. Forrest City 


Special Impr. Dist., 156 Ark. 356, 246 
SW 867. 

{c] Community of interest with 
ratepayers of section only.—The 
principle that a member of a coun- 
cil is not disqualified merely be- 
cause he possesses an interest in 
common with the other ratepayers 
applies as well where, a local im- 
provement by-law being in question, 
the community of interest is only 
with the ratepayers of a section of 
the municipality, as where all the 
ratepayers will be affected by the 
proposed by-law. Elliott v. St. Cath- 
arines, 18 Ont. L. 57, 13 OntWR 89. 

19. Hicks v. Long Branch Commn., 
69° Ne J. LL. 300;°b4)A 568; 55 A’ 250; 


20. Wrought Iron Bridge Co. v. 
ere one CHty,, b9' Kan. 259-2 5202 
21. Wrought Iron Bridge Co. v. 


Arkansas City, supra. 
infra XIX in 44 C. J. 


See generally 


22. Smith v. Winder, 22 Ga. A. 
278, 96 SE 14. 
23. Smedley v. Kirby, 120. Mich. 


253, 79 INW 187, 
24. State v. Pinkerman, 63 Conn. 
176, 28 A 110, 22 LRA 653. 
25. Ala.—Michael v. State, 163 
Ala. 425, 50 S 929; Feagin v. Anda- 
lusia, 12 Ala. A. 611, 67 S 630; Clark 
v. Uniontown, 4 Ala. A. 264, 58 S 725. 


Colo.—Harris v. Peo., 18 Colo, A. 
160-70 P. 699. 
Conn.—State vy. Pinkerman, 63 


Conn. 176, 28 A 110; 22 LRA 653; 
State v. Chapman, 44 Conn. 595. 
Ga.—Gostin y. Brooks, 89 Ga. 244, 
TOeSH 62: 
Til. McLean v. East St. Louis, 222 


Ill. 510, 78 NE 815; Launtz v. Peo., 
113 Tiss w55, Aim Rie 405; -‘Caxrroll= 
ton v. Clark, 21 Ill. A. 74. 

Iowa.—State vy. Alexander, 107 
Iowa 177, 77 NW 841. 

Kan.—Carroll v. Wall, 35 Kan. 36, 
10) PVE 

Ky.—Pinson v. Morrow, 189 Ky. 
291, 224 SW 879. 

La.—Reynolds v. Baldwin, 1 La. 


Ann. 162. 
Me.—Brown vy. Foster, 88 Me. 49, 
33 A 662, 31 LRA 116. 


Md.—Hecht v. Coale, 93 Md. 692, 
49 A 660. ' 
Minn.—State v. Armstrong, 54 


Minn, 457, 56 NW 97. 


'to decide the tie, 
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Also a 


nominees.7® 


2 


A mayor of 


tie.72 


An alder- | officer. 

Miss.—Bousquet v. State, 78 Miss. 
478, 29 S 399. 

Mo.—Mound City v. Shields, (A.) 
278 SW 798; Reynolds County Tel. 
Co. v. Piedmont, 152 Mo. A. 361, 133 
Sw 141; Merriam v. Chicago, etc., 
R. Co., 182 Mo. A, 247, 111 SW 876. 

Mont.—State v. Yates, 19 Mont. 
239, 47 P 1004, 37 LRA 205. 

Nebr.—Enos vy. Hanff, 98 Nebr. 245, 
152 NW 397, 95 Nebr, 184, 145 NW 
244; Rohrer v. Hastings Brewing Gor 
83 Nebr. 111; 119 NW?)-2%-27 AnnCas 
998; Magneau v. Fremont, 30 Nebr. 
843, 47 NW 280, 27 AmSR 436, 9 
LRA 786; State v. Gray, 23 Nebr. 365, 
36 oa SUT: 

J.— Armstrong v. Wigteenen a 67 
x af iit. 405, 51 A 472 
N. Y.—Lake Shore, ete, 


RCo 
Dunkirk, 65 Hun 494, 20 NYS 596 


[aff 143-N: Y. 660 mem, 39 NE 21 
mem]; Peo. v. Brush, 31 NYS 586 
[aff 146 N, Y. 60, 40 NE 502). 


Or.—McCourt v. Beam, 42 Or. 41, 
69 P 990. 

Wash.—Cline v. Seattle, 13 Wash. 
444, 43 P 367. 


Wis.—State v. Mott, 111 Wis. 19, 
86 NW 569. 
fa] A member elected. or ap- 


pointed mayor pro tem. is (1) ordi- 
narily not within this rule. He does 
not thereby lose his status as mem- 
ber and may vote whether there is 
a tie or not. Michael v. State, 163 
Ala. 425, 50 S 929; Harris v. Peo., 
18 Colo; A. 160, 70° P 6992. (2) But 
it has been held that a member is 
not entitled to vote at a meeting 
over which he is presiding by virtue 
of his selection as acting mayor in 
the absence of the mayor from the 
city, under a charter provision au- 
thorizing such selection and vesting 
the one selected with all the powers 
of the mayor until the return of 
such officer, in view of a further 
provision for the selection of a mem- 
ber to preside at any meeting from 
which the mayor is absent. Cline v. 
Seattle, 13 Wash. 444, 43 P 367. 

[b] Making and deciding tie.— 
The mayor cannot vote, thereby mak- 
ing a tie, and then cast a second vote 
Ott v. State, 78 


Miss. 487, 29 S 520; Bousquet v. 
State, 78 Miss. 478, 29 S 399. 
{e] What constitutes tie.—(1) 


Under a statute giving the mayor a 
casting vote only in case of a tie, 
an equal vote for each of three can- 
didates for two positions creates a 
tie authorizing the mayor to cast the 
deciding vote. Wooster v. Mullins, 
64 Conn. 340, 30 A 144, 25 LRA 694. 
(2) But under a charter providing 
that in elections by the common 
council a majority of the votes of 
the aldermen entitled to seats in the 
eouncil shall be necessary for a 
choice, but that “in case of an equal 
division the mayor may give the 
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man, who is also a commissioner of police, may vote 
against the confirmation of one nominated to sue- 
ceed him as commissioner.”4 

[§ 781] 5. Vote of Presiding Officer, Tie Votes, 
and Casting Votes. 
tary bodies that the presiding officer, 
peculiarly a member of the body, votes only in case 
of a tie, commonly prevails in municipal bodies ;?° 
and so great'is the foree of the general rule that 
the mayor is permitted to give the casting vote, even 
when the tie vote is on confirmation of his own 
But under some charters or statutes 
the mayor is a member of the council,?7 and has the 
same right to vote as any other councilman.?8 
where the charter makes the president a member of 
the. council with the right to vote in every case 
and a casting vote in case of a tie, he may vote on 
a question and give an additional vote if there is a 


The general rule of parliamen- 
unless he is 


So 


Informality in vote or concurrence of presiding 
It has been held that, where the validity 


deciding vote,’ the mayor can cast 
the deciding vote only when the votes 
of all the aldérmen are equally 
divided between two candidates, and 
not when, although one candidate has 
received one half of such votes, the 
remaining votes are divided between 
two other candidates. State v. Mott, 
111 Wis. 19, 86 NW 569. (3) Where 
an equal number of votes was cast 
for each of two candidates and 
there was also a blank vote, and the 
law required a majority vote of all 
the members present and participat- 
ing, it was held that the blank vote 
must be counted, and therefore there 
was not a tie so as to entitle the 
mayor to give a casting vote. State 
v. Chapman, 44 Conn. 595. (4) And 
where, on a vote by a city council 
to appoint a certain person to an 
office, three members voted yea, two 
did not vote, and one yoted for an- 
other person, and the latter were 
recorded as voting no, and the mayor, 
deciding that there was a tie, voted 
yea and declared the motion carried, 
it was held that there was no tie, 
and that the motion was not carried. 
State v. Alexander, 107 Iowa 177, 77 
NW 841. 

[d] Particular charter held not to 
give right to vote.—State -v. Wolford, 
86 W. Va. 549, 103 SE 676. 

[e] When vote of mayor hare 
less.— Where a mayor had no right 
to vote for an ordinance unless there 
was a tie vote of the aldermen, a 
vote cast by mayor for an ordinance 
unanimously carried was of no ef- 
fect and harmless, State v. Cress- 
well, 117 Miss. 795, 78 S 770. 

Counting mayor or his vote in de- 
termining number of votes required 
see supra § 778. 

26. Conn.—State v. Pinkerman, 63 
Conn. 176, 28 A 110, 22 LRA 653, , 


Kan.—Carroll v. Wall, 35 Kan. 36, 
Oe ale 

Me.—Brown v. Foster, 88 Me. 49, 
838 A 662, 3% LRA 116: 

Md.—Heecht y. Coale, 93 Md. 692, 
49 A 660. 

Mont.—State v. Yates, 19 Mont. 
239, 47 P 1004, 37 LRA 205. 

Or.—McCourt vy. Beam, 42 Or. 41, 
(Se) ae? SMO ‘i 

27. See supra § 744. 


28. Reese v. State, 184 Ala. 36, 62 
S 847; Harrison vy. Campbell, 160: Ark. 
88, 254 SW 438; Riggs v. Carroll, 66 
W. Va. 499, 66 SE 633. 


[a] Election to fill vacancy.—Un- 
der the statutes of Alabama the 
president of the city council is a 


member and entitled to vote at an 
election to fill a vacancy in that body. 


Reese v. State, 184 Ala. 36, 62 S 
847. ¢ 
29. Whitney v. Hudson, 69 Mich. 


189, 37 NW 184. See Markham v. 
Simpson, “175 -N.- Co -135; “95> SE 1:06 
(recognizing rule). 


510 [48 C.J.] 
of the action of the common council depended on the 
concurrence of four members, the affirmative vote 
of three members upon a proposition and the an- 
nouncement by the president, who was a member 
of the council, that the same was carried, showed 
the coneurrence of the presiding member with his 
associates as expressed in their vote.*° And where, 
by a city charter, the mayor was allowed a casting 
vote in the council, in accordance with a statute, 
it was held that his act was sufficiently formal for 
that purpose, where he determined and declared 
which of two candidates was elected, although he 
did not go through the formality of casting a 
ballot.*? 

[§ 782] 6. Determination of Result of Vote. 
While there is contrary authority,®? it has generally 
been held that the number of lawful votes actually 
cast decides the question and that, if a quorum is 
present, an election or measure is determined by the 
majority of the votes actually cast, although an 
equal or even a greater number refuse or fail to 
vote.*? It has been held, however, that those vot- 
ing blank ballots are to be counted as present and 
not concurring.** And where a ballot was so illegi- 
bly written that it could not be read, it was held 


30. State v. Armstrong, 54 Minn. 
457, 56 NW 97. 
: 79 Me. 78, 8 


31. Small v. Orne, 
A 152. But compare Lawrence v. 


Ingersoll, 88 Tenn. 52, 12 SW 422, 17 


MUNICIPAL CORPORATIONS acelin 


jority of those who vote, 
sembly being sufficient, 
although a majority of the entire 
assembly altogether 
voting because their presence suffices 


proper to count the same as a scattering vote.*° 
Where a ruling that a motion for the adjournment 
of a city council is carried is immediately doubted, 
the president should require the members to stand 
until they have been counted,?* and he does not 
relieve himself from such duty by leaving the chair 
when the doubt is raised.27 The majority rules,°* 
and when that has been ascertained in a lawful 
method the result cannot be defeated by the arbi- 
trary ruling of the presiding officer ;*° or by the mis- 
taken holding of the council that no valid action 
had been taken by it,*° or by their vote to defer 
action,*+ as what ‘they actually did and not what 
they thought controls.4? After a valid election by 
ballot no resolution declaring the party elected is 
necessary,*® nor after announcement of the result 
of the vote can the lawful result be defeated by a 
resolution declaring a different result.*+* 

[§ 783] 7. Reconsideration and Regcission.*° A 
municipal council has the power, if the rights of 
third persons have not intervened*® and if vested 
rights are not interfered with,*’ to reconsider or 
rescind action previously taken provided this sub- 
sequent action is not prohibited by, or inconsistent 
with, charter or statutory provisions,*® or rules of 


the as- 


didates received a majority, such 
is elected, 


candidate was held legally elected, 
since the mayor’s decision as to the 
abstain from | illegible ballot, when thus acquiesced 
in by the convention, was conclu- 
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t 
4 
3 
7 


AmSR 870, 6 LRA 308 (holding that, 
where, at a meeting of the mayor and 
aldermen of a city, complainant re- 
ceived four votes for a certain office, 
and three votes were scattering and 
one was blank, the action of the 
mayor in declaring complainant 
elected was not equivalent to a vote 
for him). 

32. » See cases infra this note. 

[a] In Kentucky (1) in the elec- 
tion of city officers by the council, 
a quorum being present, a majority 
of those voting is sufficient to elect, 
provided that number is a majority 
of the number required to constitute 
a quorum, a majority of the whole 
number of members present not be- 
ing required. (Wheeler v. Com., 98 
Ky. 59, 32 SW 259, 17 KyL 636. (2) 
Under a regulation adopted by a city 
council, providing that ‘‘a majority 
of the members elected and voting 
shall be necessary to choose any of- 
ficer elective by the board,’ a can- 
didate who receives six votes of the 
twelve members present, three not 
voting, is legally elected. Morton v. 
Youngerman, 89 Ky. 505, 12 SW 944, 
11 KyL 886. (3), Under a city char- 
ter providing that a majority of the 
board of councilmen should consti- 
tute a quorum, and a rule of the 
council that a,* majority <of»..the 
quorum elected and voting should be 

. necessary to choose an officer elected 
by the board, a quorum of the mem- 
bers elected must vote, and a ma- 
jority of that quorum could elect 
when such quorum was voting. Col- 
lopy v. Cloherty, 39 SW 431, 18 KyL 
1061. 

33. %Ill—Launtz v. Peo., 
137, 55 AmR 405. 

Ind.—Rushville Gas Co. v. Rush- 
Ville. b210sInd. 206; °23 e NE Oa2s a6 
AmSR 388, 6 LRA 315. 

Mont.—State v. Yates, 19 Mont. 
239, 47 P1004, 37 LRA 205. 


113 «11. 


N. H.—Atty.-Gen. v. Shepard, 62 
N. H. 383, 183 AmSR 576. 
Oh.—State v. Green, 37 ‘Oh. St. 


227. 

Pa.—Com. v. Read, 2 Ashm. 261; 
Com. v. Schubmehl, 3 LackLegN 186. 

Eng.—Oldknow v. Wainwright, 2 
Burr. 1017, 97 Reprint 683. 

{a] Other statements of rule.— 
(1) “After an election has been prop- 
erly proposed whoever has a ma- 


to constitute the elective body; and 
if they neglect to vote it is their 
own fault, and shall not invalidate 
the action of the others; and such 
election is valid, although the ma- 
jority of those whose presence is 
necessary the assembly protest 
against any election at the time, or 
even the election of the individual 
who has the majority of votes.” 
Willeock Mun. Corp. § 546. (2) 
“Those who are present, and who help 
to make up the quorum, are ex- 
pected to vote on every question, and 
their presence alone, is enough to 
make the vote decisive and binding, 
whether they actually vote or not. 
The objects of legislation cannot be 
defeated by the refusal of any one 
to vote when present. If eighteen 
are present, and nine vote, all in 
the affirmative, the measure is car- 
ried, the refusal of the other nine 
to vote being construed as a vote in 
the affirmative so far as any con- 
struction is necessary.’ Horr & B. 
Mun. Pol. Ord. § 43. 

-[b] Limitation of rule to cases of 
elections.—(1) It seems that in Eng- 
land the rule stated in the text is 
limited to cases of elections and does 
not extend to the transaction of 
other corporate business, and that in 
the latter case a majority of those 
present must vote for a proposition 
to carry it. Gosling v. Veloy, 4 H. L. 
Cas. 679, 10 Reprint 627. (2)° In 
the United States, however, the rule 
seems to be otherwise. lLauntz v. 
Peo., 113 Ill. 137, 55 Am'R 405 (the 
rule applied to the approval of an 
officer’s bond); Rushville Gas Co. v. 
Rushville, 121 Ind, 2066, 23 NE 72, 
16 AmSR’ 388, 6 LRA 315 (applying 
the rule to a resolution for the pur- 
chase of an electric light plant under 
statutory authority). : 

34. Lawrence — vy. Ingersoll, 88 
Tenn. 52, 12 SW 422, 17 AmSR 870, 
6 LRA 308. 

35. Keough v. Holyoke, 156 Mass. 
403, 81 NE 387 (holding further that, 
where the mayor decided that one 
ballot was illegible, the result of 
which decision was that no candi- 
date received a majority, and the 
convention, without objecting to the 
mayor’s decision, proceeded to.a sec- 
ond ballot, at which all the members 
voted, and at which one of the can- 


sive). 

36. Pevey v. Aylward, 205 Mass. 
102, 91 NE 315. 

37. Pevey v. Aylward, supra. 

38. See supra § 776. 

39. Chariton v. Holiday, 60 Iowa 
391, 14 NW 775; State v. Tyrrell, 158 
Wis. 425, 149 NW 280, AnnCas1916E 
270. See Lawrence vy. Ingersoll, 88 
Tenn. 52, 12 SW 422, 17 AmSR 870, 
6 LRA 308 (recognizing rule). 

40. State v. Tyrrell, 158 Wis. 425, 
149 NW 280, AnnCas1916E 270. 

41. State v. Tyrrell, supra. 

42. State v. Tyrrell, supra. 

43. State v. Barbour, 53 Conn, 76, 
22-A 686, 55 AmR 665. 

44. State v. Barbour, supra (where 
it was sought to defeat a valid elec- 
tion by ballot. by a resolution that 
the ballot was void). 

Reconsideration and rescission see 
infra § 783. 

45. Amendment of ordinance see 
infra ‘'§ 881 et seq. 

Annulment and repeal of ordinance 
see infra § 886 et seq. 

46. See infra text and note 48. 

' 47. See infra text and note 48. 

Py ei Ark.—Reiff. v.. Conner, 10 Ark. 
241. 

Cal.—McConoughey vy. Jackson, 101 
Cal. 265, 35°\P 863, 40 AmSR 58. 

Ga.—Red v. Augusta, 25 Ga. 386. 

Ill.— Peo. v. Davis, 284 Ill. 439, 120 
NE. 326, 2 ALR 1650 [rev 209 Ill, A. 
117). 

Ind.—Greenwood v. State, 159 Ind. 
267, 64 NE 849; Ross vy. Stackhouse, 
114 Ind. 200, 16 NE 501. 

Iowa.—Wingert v. Snouffer, 134 
Iowa 97, 108 NW 1085, 111 NW 432. 


Kan.—Higgins v. Curtis, 39 Kan. 
Z8on ul Simba On. 

Me.—Bigelow v. Hillman, 37 Me. 
52. 

Mass.—Baker v. Cushman,’ 127 
Mass. 105. . 


Mich.—Naegely sv. 
Mich. 532, 60 NW 46. 

N. J.—Whitney v. Van Buskirk, 40 
N. J. L. 463; State v. Crosley, 36 
N. J. L. 425; Jersey City v. State, 
30 N. J. Li. 521; State v. Justice, 24 
N. J. L.. 413; State v. Foster, 7 N. J. 
Tis On. 

N. Y.—Hiss v. Summers, 205 App. 
Div. .691, 199 NYS 544 [app dism 
236 N.iY. 638 mem, 142. NE 315]; 
Peo. v. Mills, 32 Hun 459; Peo. v. 


Saginaw, 101 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the council;*® and the fact that a 


on the subject of submitting a proposition for re- 


consideration of a decision does 
forbid it.°° On the other hand, 


"Time for reconsideration. The 


sideration may be exercised at the same meeting®® 
or in the absence of statute or rule to the contrary 
at a subsequent meeting,®* provided no rights of . 


third persons have intervened.®® 


Rochester, 5 Lans. 11. 
Oh.—Adkins y. Toledo, 27 Oh. Cir. 
Ct. 417; McClain vy. McKisson, 15 Oh. 


Cire Et. (617,735 Ohy ‘Cire Dec sh7. 
HEE eri y. Pittsburgh, 14 Pa, 
Vt.—Estey v. Starr, 56 Vt. 690. 


Eng.—Reg. v. Ryde, 28 L. T. Rep. 
N.S. 629, 
heres C.—Tetley v. Vancouver, 5 B. C. 
6. 
Ont.—Re Dewar, 10 Ont. L. 463, 6 
OntWR 186. 


ree Dillon Mun. Corp. (5th ed.) 
39. 
“A municipal council, like other 


legislative bodies, has a right to re- 
consider, under parliamentary rules, 
its votes and action upon questions 
rightfully pending before it and 
rescind its previous action.’ Peo. v. 
Davis, 284 Ill. 439, 443, 120 NE 326, 
2 ALR 1650. 

[a] Appointments to office.—Un- 
der L. (1917) p 724, a city council 
has power, after confirming mayor’s 
appointments to board of education, 
to reconsider its action and disap- 
prove such appointments. Peo. v. 
Davis, 284 Ill, 439, 120 NE 326, 2 
ALR 1650 [rev 209 Pills Ay Be be 

[b] Before any action has been 
taken by the other party under a 
contractual measure the body may 
rescind its action thereon. Red v. 
Augusta, 25 Ga. 386. 

[ec] Rejection of bids.—The com- 
mon council of a city, which -yhas re- 
jected all bids received in pursuance 
of due notice of the letting of a 
contract for a street improvement. 
may, at a subsequent meeting, with- 
out a readvertisement for bids, re- 
consider the vote of rejection and 
award the contract to one of the 
original bidders. Ross v. Stackhouse, 
114 Ind. 200, 16 NE 501. 

{d] Subscription in aid of rail- 
road.—Authorization of a subscrip- 
tion in aid of a railroad may be 
rescinded where no rights of third 
parties have vested and nothing has 
been done under the authority to sub- 
scribe. Estey v. Starr, 56 Vt. 690. 

[e] Suspension of rule against re- 
consideration.— Where an ordinance 
creating a loan failed on the first 
vote and was afterward reconsid- 
ered in contravention of a rule of 
the council and passed by the req- 
uisite two-thirds vote, it was held 
that, as the same number could sus- 
pend the rules, the vote on the ordi- 
nance ought to be_considered as a 
virtual suspension of the rules, and 
the ordinance was valid. City Sew- 
age Utilization Co. v. Davis, 8 Phila. 
(Pas); 625. 

As to improvements see infra XVII 
in 44 C. J. 

49. Zeiler v. Central R. Co., 84 Md. 
304, 385 A 932, 34 LRA 469 (where 
a rule of a city council provided 
that, where a matter had been in- 
definitely postponed, the same sub- 
ject should not be acted on again 
or considered during the _ session, 
such rule will apply to prevent the 


reconsideration of a subject sub- 
stantially the same as_ that ‘ de- 
ferred). 

50. Eiss v. Summers, 205 App. 


Div. 691, 199 NYS 544 [app dism 
236 N. ¥. 638 mem, 142 NE 315]. 


if the rights of 
third persons have intervened and vested rights 
would be interfered with, no right of reconsideration 
or rescission exists;>t and such is the case where 
the action taken by the council exhausts its power 
in the matter sought to be reconsidered.®? 
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statute is silent 


not operate to 


right of recon- 
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Number of votes necessary. When reconsidera- 
tion or rescission is lawful, as large a vote is re- 
quired therefor as for the original action.®® 

When reconsideration unnecessary. 
council passes an ultra vires and void ordinance or 
resolution, reconsideration and rescission thereof 
is not necessary to the validity of a new and valid 
ordinance or resolution on the subject.°7 

[§ 784] H. Committees*s—1. Power To Appoint. 
Municipal councils and governing bodies have in- 
herent power, when it is not otherwise directed by 
law, to provide for and appoint committees and 
vest them with authority to make investigations 


Where a 


to ascertain facts, make contracts for the munici- 


51. Conn.—State v. . Starr, 78 
Conn, 636, 63 A 512. 

Tll.— Kankakee v. Small, 317 Ill. 55, 
147 NE 404. 

Kan.—State_ v. 96 .Kan. 
344, 150 P 218. 

La.—New Orleans v. St. 
Church, 11 La. Ann, 244. 

Me.— Brown Vv. Winterport, 79 Me. 
305, 9 A 844. 

Mich. —Detroit Advertiser, ete., Co. 
v. Detroit, 43 Mich. 116, 5 NW 72. 

N. J.— Montefiore Cemetery Co., 
Ine. v. Newark, (Sup.) 130 A 730. 

Wis.—State v. Tyrrell, 158 Wis. 
425, 149 NW 280, AnnCasi1916E 270. 

B. C.—Vanecouver vy. British Colum- 
Hla solectric) Rea iCov i26-2B.. (6. 4.162; 
£1918] 3 WestWkly 558. 

[a] Contracts.—After a contract 
has been closed and performance be- 
zun. no matter how slightly, a vote 
of rescission is vain and futile; it 
amounts onhy to a breach or renunci- 
ation of the contract. New Orleans 
v. St. Louis Church, 11 La. Ann. 244; 
Brown v. Winterport, 79 Me. 305, 9 A 


844, 

{b] Permits—A_ resolution § at- 
tempting to rescind a cemetery per- 
mit, granted more than a year previ- 
ously, in reliance on which cemetery 
sompany had made expenditures, is 
invalid, sinee, if permit was valid, 


Bentley, 


Louis 


company had acquired vested rights} 


which could not be taken from it, 
or, if invalid, municipality could 
not, in summary fashion attempted, 
pass judgment on its own act: 
Montefiore Cemetery Co., Inc. v. New- 
ark, ON.) Jz Sup.) /130, A=730; 

[ec] Election of municipal officers. 
—After election of a city attorney 
by the common council and his. ac- 
ceptance and qualification, the coun- 
cil could not reconsider their action 
and elect another person. State v. 
Tyrrell, 158 Wis. 425, 149 NW. 280, 
AnnCas1916E 270. See State v. Starr, 
78 Conn. 686, 638 A 512 (recognizing 
rule). 

52. Me.—State v. Phillips, 79 Me. 
506, 11 A 274, 10 A 447, 

Minn.—State v. Wadhams, 64 Minn. 
318, 67 NW 64. 

N. J.—Whitney v. Van Buskirk, 40 
N. J. L. 463. 

N. Y.—Ashton v. Rochester, 60 Hun 
372, 14, NYS 28559 fats 133; (N.Y. 187, 
30 NE 965, 31 NE 334, 28 AmSR 619]; 
Schieffelin v. Hylan, 106 Misc. 347, 
174 NYS 506 [aff 188 App. Div. 192, 
176 NYS 809 (aff 227 N, Y. 5983 mem, 
125 NE 925 mem)]; Peo. v. Stowell, 
9 AbbNCas 456. 

Pa.—Sank y. Philadelphia, 8 Phila. 


17h 

[a] After a veto has been sus- 
tained or overruled by vote of the 
council its power is exhausted and 
the matter is concluded, and further 
action thereon is void. Ashton v. 
Rochester, 60 Hun 372, 14 NYS 855 
[aff 133 N. Y. 187, 30 NH) 965, 31 NE 
334, 28 AmSR 619]; Sank v. Phila- 
delphia, 8 Phila. (Pa.) 117. 

[b] Final action such as will bar 
reconsideration is shown by its ad- 
journment thereon, the public pro- 
mulgation of its action, or by sub- 
sequent proceedings inconsistent 
with a purpose to review. Whitney 
v. Van Buskirk, 40 N.-J. L. 463. 

[c] Appointment or election of of- 


ficer.—The common council of a city 
having once appointed or elected a 
person to an office, for a stated 
term, in pursuance of authority given 
to it by law, its power in that re- 
gard is exhausted and it cannot 
thereafter rescind and annul the ap- 
pointment, and appoint or elect an- 
other person to the same _ Office. 
State v. Phillips, 79 Me. 506, 11 A 
274, 10 A 447; Peo. v. Stowell, 9 Abb 
NCas (N. Y.) 456. 

[d] Confirmation of mayor’s ap- 
pointment of officer.—Under a char- 
ter provision for the appointment 
of a city officer by the mayor, with 
the consent of the common council, 
who shall hold the office for two 
years, the confirmation by the coun- 
cil of the mayor’s appointment of 
such officer exhausts its power in the 
matter, and therefore it cannot re- 
consider its action therein. State v,. 
Wadhams, 64 Minn. 318, 67 NW 64. 

[e] Investigating election.—W here 
a city council is the sole judge of the 
election and qualifications of its 
members, it cannot, after having 
seated a member, on investigation, at 
a subsequent meeting order a second 
investigation. Kendell v. Camden, 47 
IN. Jit diy,.64,5 54 7Am RR Ae 

53. McConoughey v. Jackson, 101 
Cal, 265, 35 P 8638, 40 AmSR 53. 

54. Rea Vv. Augusta, 25 Ga. 3865. 
Peo. v. Rochester, 5 Lans. (N. Y.) 
11; Adkins v. Toledo, ave OhFyeChr, Ct. 
417; Estey v. Starr, 56 Vt. 690. 

55. Adkins v. Toledo, 27 Oh. Cir. 
Ota 47. 

56. Naegely v. Saginaw, 101 Mich. 
532, 60 NW 46; Whitney v. Hudson, 
69 Mich. 189, 37 NW 184; Stockdale 


v. Wayland School Dist., 47 Mich. 
226, 10 NW 349. 
[a] Majority vote—In the ab- 


sence of a special rule a motion to 
reconsider is carried by a majority 
vote. notwithstanding the presiding 
officer may declare otherwise. Win- 
gert v. Snouffer, 134 Iowa 97, 108 NW 
1035, 111 NW 4382. 

{[b] Effect of special statutory 
provisions,—A. statute, requiring a 
two-thirds vote of the members pres- 
ent for rescinding previous actions 
of the council, does not apply to a 
resolution of the council altering the 
amount of salary payable to an of- 
ficer whose engagement might, un- 
der statute, have been terminated by 
one month’s notice on either side. 
Tetley v. Vancouver, 5 B. C. 276. 

57. Green Bay v. Brauns, 50 Wis. 
204, 6 NW 503 (where, at the time 
the statute did not authorize a city 
treasurer’s-salary to be fixed in ex- 
cess of one thousand dollars, the 
council undertook to fix it at fifteen 
hundred dollars, and subsequently, at 
an adjourned meeting, when the stat- 
ute would’ have permitted the sal- 
ary to be fixed as high as two thou- 
sand dollars, the council voted that 
it should be one thousand dollars, 
it was held that failure to reconsider 
and rescind the former void resolu- 
tion had no effect upon the validity 
of the later determination). 

58. See also Constitutional 
§ 272; States [86 Cyc 851]; 
States [389 Cye 699]. 

Delegation of powers ‘generally see 
supra § 237 et seq. 


Law 
United 


512 [43 C.J5.] 


pality, or to transact other corporate business.>® 
But they cannot by any action deprive their pre- 
siding officers of charter authority to appoint com- 
And it has been held that they cannot 
appoint a committee to investigate charges of cor- 
ruption against one of their number,®* although they 
The investigation may be 
made through a committee of outsiders®? or through 
a municipal officer,o* provided the investigation is 
made in behalf of the governing body, in accord- 
ance with its directions, and subject to its control, 
and the results are reported to it for its action. 635 
Such a committee can act validly only as a body,®*% 
when all the members are either present or have 
been notified and given an opportunity to be pres- 
And it has no right, without express au- 
thority, to augment its membership by the addition 


mittees.®° 


have power to expel. 


ent.£5% 


of others.®°% 


[§ 785] 2. Authority. In the absence of provision 
to the contrary, a majority of a committee to whom 
a matter is referred constitute a quorum and are - 


59. U. S.—Bissell v. Jeffersonville, 
24 How. 287, 16 L. ed. 664. 


Ark.—Jonesboro v. Montague, 143 
Ark. 13, 219 SW 309. 
Colo.—Buckton v. Peo., 12 Colo. A. 


86,'54 P- 871. 
Ill.— Gillet v. Logan County, 67 Ill. 


fore 
y.—Com. v. Hillenbrand, 96 Ky. 
son 39 SW 287, 16 KyL 485. 


Me.—Preble ’ vy. Portland, 45 Me. 
241. 
Mich.—Atty.-Gen. v. Wayne Cir. 


Judge, 157 Mich. 615, 122 NW 260. 

Mo.—Ex p. Conrades, 185 Mo. 411, 
85 SW 160; In re Holman, 197 Mo. 
ADS 70, 191 SSW 1109. Eaff 270, Mo. 
696, 195 SW 711]; Dreyfus v. Loner- 
gan, 73 Mo. A. 336; In re Dunn, 9 Mo. 
A. 255. 

N. H.—Rider v. 67 
N. H. 298, 38 A 385. 

N. J.—Burlington vy. Dennison, 42 
Nerds ul 65: 

N. Y.—kKramrath v. Albany, 127 
N. Y. 575, 28 NE 400; Kramrath v. 
Albany, 53 Hun 206, 6 NYS 54 Laff 
LOT Ni YOST Sy 28) NE 400]; Sharp 
v. New York, 40 Barb. 256, 25 HowPr 
389; Peo. v. Van Tassell, 19 NYS 643 
(aff 1385 N. Y. 638 mem, 32 NE 646 


mem]. 
Pittsburgh, \14 Pa. 


Pa.—Com. v. 
177; Yard’s Case, 10 Pa. Co. 41 [aff 
47 Que. 


148 Pa. 509, 24 A 63]. 

Que.—Labadie v. Levis, 

Super. 16; Lussier v. Maisonneuve, 15 
Que. Super. 45. 

[a] Well-considered case.—In re 
Dunn 9 MomwA, 255.4259 i\peit, Ins re 
Holman, 197 Mo. A. 70, 191 SW 1109] 
(‘in our form of government, the 
legislative, executive, and judicial de- 
partments are carefully separated 
from each other, and constitutional 
provisions are ample to prevent any 
encroachment by one of them upon 
the province of another. But it is 
nevertheless a recognized necessity 
that one department must in many 
cases, in order properly to discharge 
its own duties, exercise the same 
sort of functions that are devolved 
generally upon a different branch of 
the government. Thus, the legisla- 
ture cannot possibly perform its 
whole duty to the public without 
sometimes doing acts of a judicial 
nature. It must investigate and 
decide upon facts. It cannot do 
this with effect without the power 
to examine witnesses and to com- 
pel their attendance. In all such 
matters a municipal legislature dif- 
fers in nothing. from any other, ex- 
cept in so far as its powers are 
defined by the charter of its crea- 


‘ Contest as to election of 
members of council.—-A common 
council, being the sole judge of the 


Portsmouth, 
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sienna e® 


an account, 


Tage 


viduals.*? 


ments. 


competent to act.%% 
members, both must act together.®* 
must act within the scope of the powers delegated 
to it,°8 and within the scope of the charter provi- 
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When composed of only two 
The committee 


: 


Power to bind municipality. Where a committee 
has been appointed to audit, examine, and allow 
its action, 
mistake, binds the municipality.” 
tation of a committee to a third person touchitig 
matters with which it is charged is binding upon 
But members of a board or committee cre- 
-ated by a city to act as its agent in a particular 
matter cannot bind it by their actions as indi- 


in the absence of fraud or 
So the represen- 


Examination of witnesses ‘and production of docu- 
A governing body may confer its power 


of examination and inquisition upon a committee 


election of its members, may, upon 
a contest respecting the election of 
one of its members, appoint a com- 
mittee to take testimony and to re- 
port the facts and the evidence to 
the council. Salmon y. Haynes, 50 
INEST Ey 07, wll GANAS a 

[c] Investigation of accounts.— 
The council may lawfully delegate 
its power to investigate an account 
rendered the corporation to a com- 
mittee.. Lussier v. Maisonneuve, 15 
Que. Super. 45, 


60. Buckton v. Peo., 12 Colo. A. 
86, 54 P S@l. 
61.: Com. v. Hillenbrand, 96 Ky. 


407, 29 SW 287, 16 KyL 485. 


62. Com. v. a ea ae supra. 

63. Atty.-Gen. Wayne Cir. 
Judge, 157 Mich. 615, 122 NW 260. 

64. Atty.-Gen. Ve Wayne Cir. 
Judge, supra. 

65. Atty.-Gen. Vv. Wayne’) *Cir. 
Judge, supra. 

6514. Sioux City v. Weare, 59 


Iowa 95, 12 NW 786; Rider v. Ports- 
mouth, 67 N, H. 298, 38 A 385; Kava- 
naugh.v. Wausau, 120 Wis. 611, 98 


NW 550. 

65144. Burge v. Rockwell City, 120 
Iowa 495, 94 NW 1103; Kavanaugh 
Mee Wausau, 120 Wis. 611, 615, 98 NW 

“True, a committee may act by a 
majority of its members in such a 
case as the one in question, but only 
when all members have due oppor- 
tunity to be present, and in the ab- 
sence of evidence to the contrary, the 
presumption is that there was such 
opportunity; but the mere circum- 
stance of such a majority action in 
the absence of the minority raises 
no conclusive presumption that such 
minority was duly notified and could 
have been present by making a rea- 
sonable effort to do so, or that such 
a committee, empowered to perform 
some mere ministerial duty, may act 
validly by concert of a majority re- 
gardless of notice to the minority; 
and some cases may be found—coun- 
sel for respondent discovered one of 
them—supporting the validity of the 
act of the majority of a committee 
in a matter requiring the exercise of 
judgment without opportunity for the 
minority to participate in the pro- 
ceedings. But such authorities are 
rare.” Kavanaugh v. Wausau, supra. 

654%. Sroka v. Halliday, 39 °R. 41. 
ULO COW eA TIGS 

[al Fourth of July committee.— 
A general committee of members ‘of 
a city council, augmented without 
authority by the addition of other 
citizens, had no authority without a 
special license to arrange far a dis- 
play of fireworks on the Fourth of 
July, or to grant to a fireworks com- 
pany any special license for the dis- 


and authorize it to require the attendance of wit- 
nesses and the production of documents,’* and a 
witness cannot refuse to attend on the ground that 


play. Sroka, vi Halliday; 39iR.° 1. 


T19; 97 A 965. 


66. Van Vorst v. Jersey City, 27 
ING dae aoiss 

67. Rider v. Portsmouth, 67 N. H. 
298, 38 A 385. 

68. Ex p. Conrades, 185 Mo. 411, 
85 SW 160. 

69. Peo. v. Van Tassell, 19 NYS 
643 [aff 135 N. Y. 688 mem, 32 NE 
646 mem]. 

70. Jonesboro v. Montague, 143 


Ark. 13, 219 SW 309. 

71. Sharp v.. New York, 40 Barb. 
(N. Y.) 256, 25 HowPr 389. 

72. Joyce Surveying Co. v. St. 
Louis, 68 MGs Ay 182. 

73. %In re Holman, 197 Mo. A. 70, 
191 SW 1109 [aff 270 Mo. 696, 195 
SW 711]; In re Dunn, 9 Mo. A. 255; 
Matter of Investigation of Contracts, 
113 Misc. 370, 184 NYS 518; Yard’s 
Case, 10 Pa. Co. 41 [aff 148 Pa. 509, 
24 A 63]. 

[a] Resolution conferring power. 
—A resolution of a common council 
authorizing a Subcommittee to issue 
Subpcenas and examine witnesses in 
effect makes the subcommittee a 
committee of the council and re- 
moves any doubt as to its right to 
summon and examine witnesses. 
Yard’s Case, 10 Pa. Co. 41 [aff 148 
Pa. 509,924. A"'63]: 

[b] Subpoenas, by whom issued.— 
Where common council creates a 
committee from its membership to 
make investigation concerning con- 
tracts to which the city is a party, 
under Second Class Cities L. '§ 40, 
subpeenas for witnesses to testify be- 
fore the committee must be issued 
by the common council itself, and 
not by the committee; the statute 
confers no such power on it. Matter 
of Investigation of Contracts, 113 
Mise. 370, 184 NYS 518. 

{c] Subpoenas, by whom signed.— 
Under Second Class Cities L. § 40, 
a subpcena for a witness to testify 
before a committee appointed to in- 
vestigate contracts must be signed 
by the president.of the common coun- 
cil; but the president has no author- 
ity to sign a subpoena, unless by act 
of the common council he is so au- 
thorized, as the common council can 
act only by resolution. Matter of 
Investigation of Contracts, 113 Misc. 
370, 184 NYS 518. 

[d] Subpoenas, to whom issued.— 
Under Gen. City L. §§ 6-8, relating 
to investigation before committees of = 
common council, a justice or judge is 
authorized to issue a subpcena duces 
tecum only to a city officer having 
in his possession or under his con- 
trol books or papers as such officer, 
Matter of Investigation of Contracts, 
113 Misc. 370, 184 NYS 518 (other- 
wise the judge is confined to author- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note Aumber, 
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the committee might act arbitrarily or capriciously."* | 
The refusal to appear or produce books or papers or 
to answer pertinent questions within the scope of 
the inquiry delegated to the committee will consti- 
tute a contempt for which the delinquent may be 
punished under charter or statutory provision there- 
But for obvious reasons the committee can- 
not punish for contempt where the couneil itself 
And in any event 
statutes relating to compelling attendance of wit- 
nesses before committees of the common council 
That the governing 
body has in its possession documents which might 
furnish the required information does not justify 
a witness in refusing to obey a subpcena command- 
ing him to appear and testify.7* A committee whose 
report on a proposed measure is essential to the 
action of the council has the right to the possession 
of documents laid before its predecessor touching’ 


Fon? 


is without power to do so."® 


must be strictly construed.” 


the same matters.*® 


[§ 786] 3. Effect of Irregularities. 
in the mode of action by a committee, or unauthor- 


ity for the issuance of personal sub- 
poenas or summonses). 

{e] What subpcena should state.— 
Where committees of the houses of 
a city assembly are duly empowerea 
under the city charter and ordinance 
to compel the attendance of wit- 
nesses and production of papers re- 
lating to investigations of matters 
lawfully pending before them, and to 
issue writs of subpcena duces tecum 
for that purpose, a subpcena need not 
state that the papers demanded are 
material to the investigation. In re 
Dunn, 9 Mo. A. 255. 

[ff] Motives of committee—In a 
proceeding by a committee of alder- 
men for an order requiring a cer- 
tain person to produce before the 
committee books and papers and to 
submit himself to examination, the 
ecurt is not concerned with any al- 
leged motives or desires, political or 
otherwise, on the part of the com- 
mittee, or any member thereof, nor 
with what respondent desires or 
hopes to do, or to show, or to prove, 
the question involved being the ju- 
risdiction of the committee to sub- 
poeena a witness. Matter of Investi- 
gation of Contracts, 113 Misc. 370, 
184 NYS 518. 

74, In re Holman, 197 Mo. A. 70, 
191 SW 1109 [aff 270 Mo. 696, 195 
SW 711] (it will be presumed that 
the committee will confine itself to 
matters within its jurisdiction). 

75. In re Holman, supra; In re 
Dunn, ito, A: 255; Van ‘Tine, v. 
Nims, 3 AbbPr (N. Y.) 39, 12 HowPr 
507; Simon’s Case, 16 Pa. Co. 353. 

[a] Propriety of questions.—(1) 
A witness before an investigating or 
other committee of a city council 
cannot be compelled by process for 
contempt to answer an irrelevant 
question. _Simon’s Case, 16 Pa. Co. 
353. (2) Under a statute which au- 
thorizes an attachment against a wit- 
ness subpcenaed before a committee 
of the common council and refusing 
to “answer any proper question,” 
those only. are proper questions 
which are pertinent to the investi- 
gation and connected with the sub- 
ject referred, and which relate to 
matters about whieh it is within the 
‘power of the common council to in- 


quire. Van Tine v. Nims, 3 AbbPr 
CNe Ye)) 39): 2k How Pr 507 (3), A 
special committee of the common 


council of a city, appointed to in- 
vestigate the action of a committee 
on streets, who had under considera- 
tion the widening and improving of 
a certain street, has no power to 
inquire of a witness before it in 
reference to his own acts with in- 
dividuals other than the committee 
whose action is being investigated. 


[48 C. J.—33] 


MUNICIPAL CORPORATIONS 


report.®° 


[§ 787] 4. Expenses. 
for necessary expenses of:a committee,*? including 
the pay of a stenographer employed, under author- 
ity from the council, to take testimony.*? 
member may maintain his separate action for ex- 
penses against the municipality.*® 

[§ 788] 5. Subcommittees. 
body delegates authority as provided by law to a 
committee, and the committee in turn attempts to 
delegate it to a subcommittee, a ratification of the 
action of the committee by the municipal body 
makes the subcommittee a committee of that body.’ 
A resolution authorizing a subcommittee to issue 
subpwnas and examine witnesses removes any doubt 
as to its rights to summon and examine witnesses.%> 

[§ 789] I. Minutes and Records*¢—1. In General. 


[43 O.3.] 518 


ized participation therein by the mayor, will not 
vitiate ultimate action taken by the council on its 


The corporation is liable 


Each 


Where a municipal 


Since a municipal council can speak only through 


Trregularity 


Van Tine v. Nims, supra. (4) A 
resolution of a city council, appoint- 
ing a committee to look after all bills 
from the various departments of the 
city government, and to send for 
papers, and to employ counsel and 
experts, does not authorize it to ask 
a witness summoned before _ it 
whether he has seen any gambling 
in the city or any places where liquor 
was sold without a license, and he 
is therefore not punishable for con- 
tempt in refusing to answer such 
questions. Matter of Cole, 16 Misc. 
134, 38 NYS 955. (5) A witness is 
not in contempt for refusing to 
answer the questions of an investi- 
gating committee of the city coun- 
cil which may tend to incriminate 
him. Van Tine v. Nims, supra. 

{b] An attachment will not be 
granted against a witness subpcenaed 
to attend and cestify before a com- 
mittee of the common council, un- 
less it satisfactorily appears to the 
judge to whom application is made: 


First, that the witness refused to 
obey the subpcena ‘issued by the 
clerk; second, that on appearing he 


refused to be Sworn as a witness; 
and third, that after being sworn 
he refused to answer some question, 
which, in the opinion of the judge, 
was a question proper to be put. 
Therefore, where the witness at- 
tended pursuant to the subpoena, and 
submitted to be sworn, and then 
stated that he declined generally to 
answer any questions, and none were 
put to him by the committee, an at- 
tachment was_ refused. Briggs v. 
Matsell, 2 AbbPr (N. Y.) 156. 

Municipal power to punish for con- 
tempt see supra § 273. 

76. Lussier v. Maisonneuve, 15 
Que. Super. 45 (committee has no ju- 
dicial functions). 


77. Matter of Investigation of 
ee 1138 Mise. 370, 184 NYS 
518. 

{a] Charter of Kingston (UL. 


[1872] ¢ 150 § 32) provided for the 
commitment of a witness summoned 
to appear before a committee of the 
common council only where he re- 
fused to attend or to be sworn or 
affirmed, or to answer after being 
sworn. There was no authority for 
the commitment of a witness who 
refused to produce books and ac- 
counts. Peo. v. Van Tassel, 64 Hun 
444,19 NYS 643 [aff 17 NYS 938, and 
aff 1385 N. Y. 638 mem, 32 NE 646 
mem]. 

VS.uell re. tdolman, £9 Ivo. A. 71.0; 
191 SW 1109 [aff 270 Mo. 696, 195 
Sw 711]. ; 

79. Buckton v. Peo., 12 Colo. A. 86, 
54 °P. 871; 

80. Barhite v. Home Tel. Co., 50 


its records,** it should keep a correct record of its 
proceedings ;** and statutes imposing this duty are 


App. Div. 25, 68 NYS 659. 
81. Rider v. Portsmouth, 67 N. H. 
298, 38 A 385. 
82. Salmon v. Haynes, 50 N. J. L. 
gat Bad Bl, = 
Se ider v. Portsmouth, 6 : r 
pee ees 385. Ae 
. ard’s Case, 10 Pa. Co, 41 
148 Pa. 509, 24 A 63]. pe 
85. Yard’s Case, supra. 
86. Cross references: 

Minutes and records as to improve- 
ments see infra XVII in 44 Cc. J. 
Record of ordinances see infra § 837. 

87. Decatur Nat. Bank v. Decatur 
School Dist. Bd. of Education, 205 Til. 
A. 57; Harlan v. Coombs Land Co., 
199 Ky. 87, 250 SW 501; Jameison v. 
Paducah, 195 Ky. 71, 241 SW 327: 
Winchester v. Kentucky Utilities Co. 
182 Ky. 144, 206 SW 296: Mt. Pleas- 
ant v. Eversole, 96 SW 478, 29 KyL 
880; Atlantic Bitulithic Co. vy. Hdge- 
wood, eo We Va. 630,'87 SH 183. 

\. . S.—Rondot v. Roge 
99 Fed. 202, 89 CCA 462. aR ac 
a.—Alabama City, ete, R. ONS 
Gadsden, 185 Ala. 263, 64 S ee 
Cas1916C 573; Greenville vy. Green- 
vane ae Works Co., 125 Ala. 625,- 
; Perryman v. Greenvi 
Ala nite Ville, 51 
rk.—Malvern v. Cooper 
24, 156 SW 845. en 


Cal.—Rice vy. Hayward al 
398, 40 P 551. 7, pear Pele” 
Colo.—Sullivan v. Leadville, 11 


ae alvied® Poi36: 
onn.—State v. Kennedy, 69 
220), 37 A 503. mf cee 
a.—Gale v. Moscow, 15 2 
97 P 828. pirating 
Ill.— Decatur Nat. Bank vy. De 
See Dist. Bd. of Education, 205 TL 
‘Ind.—Logansport Ve 64 
jae 819, 
owa.—Brown v. Webster Cj 
Iowa 511,88 NW 1070. oe 
Kan.—Troy _y. Atchison, R 
Cowst3 aams 70. j 
Ky.—Highland Park vy. Reker, 1 
Ky. 206, 190 SW 1706; Spalding Ae 
pebanony #8 Ky. 37, 160 SW 751 
NS 387; Louisville v. M f 
a.— on v. Buttrell, 142 La. 1 
78 S 104. pee 


Crockett, 


ete, 


Meee ve, Pennell), 31 (Mei 
Mass.—Atty.-Gen, v. Crocker, 138 


Mass. 214. 
Mich.—Moser v. White, 29 Mich. 59. 
Minn.—State v. Minneapolis, ete., 
R. Co., 39 Minn. 219, 39 NW 158 [app 
dism 140 U. S. 690 mem, 11 SCt 1024 
mem, 35 L. ed. 595 mem]. 
Miss.—Ross yv. Wimberly, 60 Miss. 


345. 
Mo.—Stewart vy. Clinton, 79 Mo. 
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mandatory.®® 


[§ 790] 2. By Whom Made; Control and Custody; 
The records should be made up by the 
council whose proceedings it purports to record, and 
not by a council which succeeds it.°° Minutes and 
records are made and kept by the clerk or reeorder®* 
or his deputy,®? who usually has custody of the 
books, and must keep them at a public office open 
to lawful inspection at all proper times.®* And min- 
utes made and records kept by a clerk de facto or a 
clerk pro tempore are as valid as if made or kept 
The clerk is not re- 
quired to prepare the minutes with his own hand, 
the essential thing is that a record be kept by the 
clerk which shall show accurately the record of 


Inspection. 


by a regular clerk de jure.®* 


the meeting.®® 


Proceedings to obtain possession. 
records may be restored by action of replevin®® or 
detinue;®7 or a mandamus may be obtained to com- 


pel their production.®® 


Inspection. ‘The minute books and records of a 


603; Brunswick v. Scott, 219 Mo. A. 
45, 275 SW 994. 

Mont.—O’Brien v. Drinkenberg, 41 
Mont.* 538). fli? P13. 

Nebr.—Payne v. Ryan, 79 Nebr. 
414, 112 NW 599. 

N. H.—Peterborough v. Lancaster, 
14 N. H. 382. 

N. J.—Hicks v. Long Branch, 69 
N. J. L. 300, 54 A 568, 55 A 250. 

N. Y.—Matter of South Market St., 
76 Hun 85, 27 NYS 843. 

Ne D O'Neil Vy. “Pyler, oc IN. eD: 
47, 53 NW 434. 

Oh.—Hill v. Cleveland, 4 Oh. Dee. 
(Reprint) 562, 2 ClevLRep 385. 

Okl.—Crosslin v. Warner-Quinlan 
gophalt COs TA OAS Cay nly lata ke 
76. 

Or.—Duniway v. Portland, 47 Or. 
£03; 81° P) 945, 

Pa.—Bohan vy. Avoca Borough, 154 
Pa. 404, 26 A 604. 

Tex.—Denison First Nat. Bank v. 
Randall, 1: Tex, “Al Civ! Cas. § 971: 

Vt.—Hutchinson vy.’ ‘Pratt, 11 Vt. 
402. 

Wash.—Buck v. Monroe, 85 Wash. 
LAAT PR? 432. 

W. Va.—Atlantie Bitulithic Co. v. 
Edgewood, 76 W. Va. 630, 87 SE 
183. 

Wis.—Nehrling vy. Herold) Co., 112 
Wis. 558, 88 NW 614. 

Man.—Matter of Vivian, 14 Man. 
153. 

Ont.—Journal Printing Co. v. Mc- 
Veity, 38 Ont. L. 166, 21 DomLR 81 
[dism app 7 OntWN 633]. 

Que.—Macdonald v. Cheyrier, 7 
Que. Pr. 160. 

89. Brunswick v. Scott, 
A. 45, 275 SW 994. 

Matters that must be recorded sce 
infra § 837. 

90. Louisville v. Murphy, 6 Ky. 


Crocker, 138 


219 Mo. 


p. 62. 
91. Atty.-Gen. v. 
Mass. 214. 

92. Swan v. Indianola, 142 Iowa 
731, 121 NW 547. 

[a] Deputy clerk—Where the 
minutes of a city council were sub- 
mitted to and approved by it, or 
corrected and approved, such records 
when attested were valid although 
taken by the deputy clerk in the ab- 
sence of the clerk. Swan v. Indian- 


ola, 142 Iowa 731, 121 NW 547. 
93. Willcock Mun. Corp. pp 3845, 
347.: 
Inspection see infra text and note 
99 


94. Hutchinson v. Pratt, 11 Vt. 
402 (under the act of Nov. 11, 1836, 
incorporating the village of Wood- 
stock and providing that the clerk 
should keep a record of all the pro- 
ceedings of the corporation, a record 
made by a clerk pro tem., chosen 
in the absence of the regular clerk, 
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municipal corporation are of a public nature and 


pality.®® 


eral. 


or explained.® 


Possession of 


‘ord.’ 


open to inspection by all citizens of the munici- 


[§ 791] 3. Requisites and Sufficiency'—a. In Gen- 
The same exactness in the keeping of the 
records of a council: as is required in the ease of 
courts of record is not necessary, because usually 
done by persons who are not experts.” 
less, it is a fundamental requisite of municipal 
minutes that they shall be kept in such form as to 
be legible and intelligible to others than the scribe,? 
and that they shall by fair and natural construe- 
tion have reasonable certainty of meaning.* 
defective or ambiguous they may be supplemented 
What matters shall be recorded is 
often provided by statute and such provision, if 
mandatory, makes omissions fatal;® but if it is di- 
rectory only, omissions will not invalidate the ree- 
The minutes of the council must show with 


Neverthe- 


But if 


reasonable certainty a compliance with the statu- 


was admissible in evidence when cer- 
tified to by him, although before 
taking his office he was not Sworn). 
See Peo. v. Ihnken, 129 Mich. 466, 89 
W272). Cunder, Comp. 5 Lisoi | 
§ 2731, requiring the village clerk 
to keep all records and files not in- 
trusted to other officers, making. him 
clerk of the council, providing for 
the appointment of a member as 
clerk pro tem. in his absence, and 
declaring that the clerk shall re- 
cord all the proceedings of the coun- 
cil, where the minutes of a meet- 
ing of the council at which the clerk 
was not present were authenticated 
on their face by its president and 
by a member purporting to act as 
elerk pro tem., the clerk cannot re- 
fuse to record them on the ground 
that the member purporting to act 
was not actually present, but must 
enter the proceedings subject to cor- 
rections by the council). 

95. Atwood v. Otter, 296 Ill. 70, 
129 NH’ 573. 

96. See Replevin [34-Cyc 1358]. 

97. Willcock Mun. Corp. p 345. 

98. Rex v. Ingram, W. Bl. 50, 96 
early 27. See generally Mandamus 
§ 4. 

99. Dillon Mun. Corp., (5th ed.) 
§ 560; Willcock Mun. Corp. pp 343, 
258 See generally Records [34 Cyc 

{a] In Ontario municipalities are 
not an evolution from the common- 
law municipal corporations, but are 
the product of statutory enactments. 
An inhabitant or person, in regard 
to the affairs of a municipality, has 


no right of. examination or inquiry 
except such as is. expressly or by 
implication given by statute. Jour- 


nal Printing Co. v. MeVeity, 33 Ont. 


Lo 166, 21) DomURs 81> sldism Sapp 
7 OntWN 633]. 

1. Recording “yea’ and “nay” 
vote see infra § 792. 


2. Baker v., Combs, 194. Ky. 260, 
239 SW 56; Hazelgreen vy. McNabb, 
64 SW 431, 28 KyL 811; O’Brien v. 
Drinkenberg, 41 Mont, 538, 111 P 187, 
140 [cit Cyc]. 

3. Louisville v. McKegney, 7 Bush 
(Ky.) 651. 

4  Steckert v. Hast Saginaw, 22 
Mich. 104. i 

[a] Matter “continued on the 
table.”—A motion of the city council 
that the matter of a reassessment 
be “continued on the table” until the 
next regular meeting, while ex- 
pressed in inappropriate language, 
should be construed in accordance 
with the intention of the council to 
effect a continuance of the business, 
and should not be construed as op- 
erating to lay the matter on the 
table, and deprive the council of ju- 
risdiction thereof. Duniway v. Port- 


tory requirements for enacting an ordinance or 


land, 47 Or. 103, 81 P 945. 

5. Malvern v. Cooper, 108 Ark. 24, 
156 SW 845; State v. Kennedy, 69 
Conn. 220, 37 A 503; Indianapolis v. 
Imberry,, 17° Ind., 175;.. Darlington ov: 
Com., 41 Pa. 68. 

6 U. S.—Coffin vy, 
Fed. 411. 

Ala.—Cooper v. Valley Head, 212 
Ala. 125, 101 S 874. ‘1 

Ark.—Arkansas Light, ete, Co. v. 
Cooley, 138 Ark. 390, 211 SW 664; 
Oglesby v. Ft. Smith, 105 Ark. 506, 
152 SW 145. 

Colo.—Sullivan v. Leadville, 11 
Colo. 483, 18 P 736; Durango v. Pen- 
nington, 8 Colo. 257, 7 P 14. x 

Ill.—Thomas v. Metz, 236 Ill. 86, 
86 NE 184; Spankler v. Jacoby, 14 
Ill. 297, 58 AmD 571; Schofield v. 
Hudson, 56 Ill. A. 191, 

; ie v. Crockett, 64 
nd. ; Delphi v. Evans, 36 Ind. 
LOAM R: 12) 2. . Phe 

Iowa.—State v. Livermore, 192 
Iowa 626, 185 NW 1; Sutton v. 
Mentzer, 154 Iowa 1, 134 NW 108. 

Ky.—Knepfle vy. Southgate, 194 Ky. 
346, 238 SW:1051; Becker vy. Hender- 
son, 100 Ky. 450, 838 SW 857, 18 KyL 
881; Mt. Pleasant v. Eversole, 96 SW 
£18) 29 ar ie 830. 

a.—Hlton v. Buttrell, 142 5 
BR Tay | La, 1025, 

Mass.—Morrison y. 
Mass. 219. 

Mich.—Steckert v. Bast gi 
22 Mich, 104. PE RARE 

o.—Brunswick v. Seott 
A. 45, 275 SW 994. Diswite 

Nebr.—Payne y. 

aie os Wy 59:9. 
. J.—Hicks v. Long Branch, 
Nee Hs ee 54 A 568, BS A 350. ee 
. Y.—Matter of South M: 
76 Hun 85, 27 NYS 843, easier $ 
. D.—O’Neil v. .Tyle 
4, 53 Nw 434, bmi nese 
.—Sullivan vy. Pausch, 5 Oh. Ci 
Ct, 196, 8 On. Cir. Dec. 98. ° ey: 
1is.—State v. Milwaukee Electric 
Ri mOtCs,) CO.,4 le aie. et : 
eas, 140 AmsR 1025. Sen pac 
ue.—Desjardins v. D’Heb i 
36 Que, Super. 295, Coe 

7. -—Belknap v. Mill 2 
Hele p : er, 52 Tk 

Iowa.—Rafferty .v. Clermont, 180 
Iowa 1391, 164 NW 199 [dist Bar- 
clay v. Wapsinonoc School Tp., 157 
Iowa 181, 138 NW 3:95]. 

GuEIOTES Ato os teen Pav, Cos, 

unt, Oo. ‘ SW 98, 18 
530, 8 LRA 110. Saher 

N. Y.—-Striker v.. Kelly, 7 Hill. 9 
[rev on grounds 2 Den, 
323]. 

Okl.—Crosslin v. Warner-Quinlan 
Asphalt Co., 71 OkKl. 286, 177 P 376; 
Rogers vy. Bass, ete., Co., 64 Okl. 321, 
168 °PR 212. 


Portland, 43 


Lawrence, 98 


Ryan, 79 Nebr. 


other 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 791-792] 


by-law.8 _ 

Number of votes. A statute providing that the 
record shall show that an ordinance was passed by 
the necessary number of votes is mandatory, and 
where the record does not comply with this re- 
quirement, the ordinance is void.® 

Time of enacting ordinance. Statutes of some 
states require the minutes to show whether an ordi- 
nance was passed at the same meeting at which it 
was introduced, and also how many voted for its 
passage; and the statute is mandatory.?° 

Notice of special or adjourned meeting. A statute 
requiring the recording of notice of a special meet- 
ing has been held directory only and a failure 
to comply with it does not vitiate the action taken 
at the meeting;'+ but there is authority to the 
eontrary.'” 

Call, object, and disposition of special meeting. 
An entry made by the city clerk upon the journal 
at the time of a special meeting, setting forth that 
the call therefor was made, and the object of the 
meeting, and action taken thereon by the council, 
was a sufficient compliance with a statute providing 
that the mayor and three councilmen shall have 
power to call special meetings of the eity council, 
the object of which shall be submitted to the council 
in writing, and that the call, the object, and dis- 
position thereof shall be entered upon the journal 
by the eclerk.1% 

Action required to be taken at a stated meeting 
is not established by a record of an ‘‘adjourned 
meeting.’’!4 

Adoption of a resolution is not proved by minutes 
showing merely that it was introduced and read, 
that a motion was made that the vote upon it be 
by ballot, and that this motion was put and car- 
ried.15 

“‘Adopted.’’ Upon a report to a municipal coun- 
cil by one of its committees, recommending certain 
action to be taken by the council, a record of the 


8. Markham v. Anamosa, 122 Iowa 


689, 98 NW 493. ; A 
9. Thomas v. Metz, 236 Ill. 86, 86 
NE. 184. 
* 10. Cooper v. Valley Head, 212] 1062. 
Ala. 125, 101 S 874. Iowa, — Farmers’ 


11. Rafferty v. Clermont, 180 Iowa 
1391, 164 NW 199 [dist Barclay v. 
Wapsinonoc School Tp., 157 Iowa 181, 
138 NW- 395]. 

12. Desjardins v. D’Hebertville, 36 
Que. Super. 295. 

[a] Corrected affidavit of service. 
—Under a village ordinance provid- 
ing for service of notice of special 
meetings on each member of the 
board of trustees, where the village 
clerk’s affidavit of service of notice 
of a certain meeting did not show 
service on one trustee, the clerk had 


840, 72 S 374. 
22 Mich. 104. 


469, 88 NW _ 90. 


MUNICIPAL CORPORATIONS — 


Ill.—Schofield v. 
324 


‘Ind.—New Albany Gas Light, etc., 
Co. v. Crumbo, 10 Ind. A. 360,:37 NE 


Washta, 157 Iowa 447, 1383 NW 361. 
Ky.—Knepfle v. Southgate, 194 Ky. 
346, 2388 SW 1051, 
La.—De Ridder vy. Head, 139 La. 


Mich.—Steckert v. East Saginaw, 23. 


N. Y.—Matter of South Market St., | Ill. 
76 Hun 85, 27 NYS 843. 24. 
N. D.—Pickton v. Fargo, 10 N. D.| 15 P 399 


Oh.—Campbell v. Cincinnati, 49 Oh. 
St. 463, 31 NE 606. 
Pa.—Corry v. Corry Chair Co., 18 
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proceedings of the council in word ‘‘adopted’’ ex- 
presses the will of the body that the course recom- 
mended be pursued.!® 

Stating reasons for action. A municipal board, 
in making a record of its action in rejecting bids 
for contraet for publie work, need not also make an 
entry of its reason for so doing.1? 

[§ 792] b. Showing Vote by Yeas and Nays. In 
jurisdictions where the vote must be by yeas and 
nays,'® the record must show that the vote was 
taken in compliance with the statutory require- 
ments;'? otherwise, it is fatally defective and no 
effective action can be predicated thereon.?° While 
the usual parliamentary mode of taking a vote by 
yeas and nays is by a call of the roll, and is doubt- 
less contemplated by a statutory requirement that 
the yeas and nays shall be taken and recorded, it 
is not to be regarded as essential, but any mode of 
voting by which the vote of each member is clearly 
and definitely ascertained for the purposes of the 
record is sufficient.*+ 

Sufficient compliance with a statute requiring 
that the yeas and nays shall be ealled and recorded 
was shown where the minutes stated: That a reso- 
lution and an order ‘‘were unanimously adopted by 
a full vote of the council;’’*? that a resolution was 
‘‘carried by the following vote,’’ the names of every 
member of the council following the language 
quoted ;°° that ‘‘upon the ballot being spread for its 
approval and adoption, the votes stood as follows: 
(six members naming them) aye; noes none;’’?* the 
names of_those voting aye, and that none voted 
nay;?> what members were present when the vote 
was taken and how each member voted,?® what mem- 
bers were present, and that they voted unanimously 
in the affirmative.** But if the record merely states 
the names of those present at the opening of the 
session, a statement that a measure was adopted 
unanimously on roll call is insufficient ;?* and so is 
an entry showing that the yeas and nays were ealled 


S8eeLlie 21. Brophy v. Hyatt, 10 Colo. 223, 
15 P 399 % 


22. New Albany Gas Light, étc., 
ae Crumbo, 10 Ind. A. 360, 37 NE 
Tel. Co. v.| [a] his could mean only that 
upon a regular call every member 
was present and voted for the resolu- 


Tampico, 


tion. New Albany Gas Light, etc., 
Pepe Crumbo, 10 Ind. A. 360, 37 NE 


German Ins. Co. v. Manning, 
95 Fed. 597; Schofield v. Tampico, 98 
A. 324. 

Brophy v. Hyatt, 10 Colo. 223, 


25. Sutton v. Mentzer, 154 Iowa 1, 
134 NW 108. See Bayard v. Baker, 76 
Iowa 220, 40 NW 818 (where the 
record discloses that the ordinance 


authority to make a corrected or 
substituted affidavit, and such affi- 
davit was admissible as a part of 
the record of such meeting in an 
action for violation of an ordinance 
passed at such meeting. Atwood v. 
Otter, 296 Ill. 70, 129 NE 573. 

13. Gale v. Moscow, 15 Ida. 332, 
97 P 828. ‘ 

14. State v. Jersey City, 25 N. J. 
T2309; 

15. State v. Curry, 134 Ind. 133, 
33 NE 685. ; r 

16. State v. Minneapolis, ete, R. 
Co., 39 Minn. 219, 39 NW 1853. 

17. Rice v. Haywards, 107 Cal. 
398, 40 P 551; West v. Oakland, 30 
Cal. A. 556, 159 P 202. 

18. See supra § 773. 

19. U. S.—German Ins. 
Manning, 95 Fed. 597. 

Cal.—Goodyear Rubber Co: v. HEu- 
reka, 135 Cal. 613, 67 P 1043. 

Colo.—Brophy -v. Hyatt, 10 Colo. 
Dad MLO LEY 899. ' ™ 


Co... V. 


Pa. Super. 271. 

Wash.—Buck vy. Monroe, 85 Wash. 
1, 147 P 432. 

Wis.—Wright v. Forrestal, 65 Wis. 
341, 27 NW 52. 

20. See cases supra note 19; and 
infra this note. 

[a] Ordinances.—Where the rec- 
ord fails to show compliance with a 
statutory requirement that the vote 
on a measure be taken by a yea and 
nay vote, an ordinance passed at the 
meeting is invalid and of no effect. 
Farmers’ Tel. Co. v. Washta, 157 
Iowa 447, 183 NW 361; Cook v. Inde- 
pendence, 133 Iowa 582, 110 NW 1029; 
Markham v. Anamosa, 122 Iowa 689, 
98 NW 498; Olin v. Meyers, 55 Iowa 
209, '7 NW 509; Knepfie v. Southgate, 
194 Ky. 346, 238 SW 1051; De Ridder 
v. Head, 139 La. 840, 72 S 374; Mar- 
thaville v. Chambers, 135 La. 767, 66 
S 193; Pickton vy, Fargo, 10 N.. D. 
469,. 88 NW 90; O’Neil v. Tyler, 3 
N. D. 47, 583 NW 434. 


was moved and seconded, and a ma- 
jority of the trustees and the mayor 
voted in favor thereof, and such fact 
was duly recorded, the fact that it 
does not appear that the nays were 
ealled constitutes no objection, where 
the record fails to disclose that any 
members of the council other than 
those persons who voted yea were 
present, as in Such case it was un- 
necessary to call for the nays). 

26. Bloomfield v. Blakely, 192 Iowa 
310, 184 NW 6384, 

27. Cal.—Goodyear Rubber Co. v. 
Eureka, 135 Cal. 613, 67 P 10438. 

Tll.—Barr v. Auburn, 89 Ill. 361. 

Iowa.—Marion Water Co. v. Marion, 
121 Iowa 306, 96 NW 883; Preston v. 
Cedar Rapids, 95 Iowa 71, 63 NW 577. 

Pa.—Corry v. Corry Chair Co., 18 
Pa. Super. 271. 

Wash.—Buck y. Monroe, 85 Wash. 
1, 147 P 4382. 

28. Steckert v. East Saginaw, 22 
Mich, 104. 
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and that eight members voted ‘‘yea,’’ their names 
not being given,?® or stating simply that certain 
ordinances ‘‘were adopted and passed by the 
board.’’°° And the record of the passage of an 
ordinance showing only that the mayor and all the 
members of the council were present and that the 
ordinance was put upon its passage and adopted is 
not sufficient.2+_ The requirement is not satisfied by 
a recital that: ‘‘New ordinances Nos. 1, 2, 3, and 10 
were adopted and passed by the board;’’®? or that 
resolutions offered were ‘‘regularly voted upon, and 
said vote was recorded as follows (all voting 
aye)” 788 

Correction of minutes at subsequent meeting. 
There is a sufficient compliance where the minutes 
give the name of each councilman present, the num- 
ber of those voting in the affirmative, and the names 
of those voting in the negative, where upon a cor- 
rection of the minutes at the next meeting and be- 
fore the minutes were signed the names of those 
voting in the affirmative were inserted.** 

Action on several ordinances. According to some 
decisions, where municipal action is taken on sev- 
eral ordinances, the statutory requirement can only 
be satisfied by taking a yea and nay vote on each 
ordinance, and recording such vote.%® There is, 
however, authority directly to the contrary.*® 

Amendments. Notwithstanding a requirement 
that ordinances be passed by a yea and nay vote 
an ordinance is not invalid which is adopted with 
amendments by a yea and nay vote, even though 
such amendments may have been adopted by an 
oral vote merely.2*  . 

[§ 793] 4. Presumptions and Effect. 


[a] The reason is that ‘“‘the ac- 


Defective 
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minutes of municipal proceedings in councils or 
boards are often materially aided by judicial pre- 
sumptions in favor of the regularity and legality 
of the conduct of sworn officials of the corporation ; 
indeed the inclination of the courts seems general 
to apply the maxim, Ut res valeat quam pereat;** 
and where it was shown that the records of a city 
council had been destroyed or lost, it was pre- 
sumed that an order of the council allowing the 
salary of a certain officer was made pursuant to a 
previous order conferring authority to make the 
allowanee.*® But it was held that a recital in the 
minutes of the proceedings of a council that on mo- 
tion a certain change in licenses was made, and 
that the mayor was instructed to prepare an ordi- 
nance covering such changes, did not show a com- 
plete legislative act,*® and did not change the exist- 
ing law, although the minutes were kept by the 
clerk and signed by the mayor, as required by the 
charter, which also declared that they should have 
‘‘the force and effect of a record.’’44 And a two- 
thirds majority was not presumed in favor of a reso- 
lution from a record showing its adoption.42 Nor 
was a meeting presumed to have been held from 
proof of an advertised call for it.4* A town ceme- 
tery actually laid out and occupied was not limited 
to an acre, by a recital on its minutes, ‘‘the town 
have one acre at the burial place.’’4* The approval 
of minutes of a special meeting at a following regu- 
lar meeting cannot have the effect of a ratification 
of the action taken.*® 

As evidence. The established general rule is that 
these records** or duly authenticated copies there- 


record recites that the rule requiring 


tual attendance on such a body will 
frequently be found to change ma- 
terially from hour to hour, so that a 
record that a vote was passed unani- 
mously would be very slight evidence 
that any particular member present 
at the roll-call voted for it.’ Steckert 
v. East Saginaw, 22 Mich. 104, 


Pickton v. Fargo, 10 N. D. 469, 
88 NW 90. See Monett Plectric 
Light, etc, Co. v. Monett, 186 Fed. 
360 (where, at a meeting of the coun- 
cil of a city having six aldermen, 
the records showed the presence on 
roll call of four who were named, 
and the journal further recited that 
a bill was presented and upon motion 
adopted the yeas five and nays none, 
such a record neither literally nor 
substantially complied with the 
statute since it failed to show the 
vote of any particular one of six 
aldermen elect and the ordinance was 


invalid). 

30. Schofield v. Hudson, 56 Ill. A. 
POA, 

31. Sutton v. Mentzer, 154 Iowa 1, 


134 NW 108. 
Schofield v. Hudson, 56 Ill, A. 
191 


33. Matter of South Market St., 76 
Hun 85, 27 NYS 843. 

34. Becker v. Henderson, 100 Ky. 
450, 38 SW 857, 18 KyL 881. See 
Logansport v. Crockett, 64 Ind. 319 
(recognizing rule). 

35. State v. Livermore, 192 Iowa 
626, 185 NW 1; Markham v. Anamosa, 
122 Iowa 689, 98 NW 493; Campbell 
v. Cincinnati, 49 Oh. St. 463, 31 NE 
606; Sullivan v. Pausch, 5 Oh. Cir. 
Ct. 196, 3 Oh. Cir. Dee. 98. And see 
State v. Jordan, 149-La. 312,°89 S 15 
(the requirement of Act [1898] No. 
136 § 338, that all ordinances shall 
be read and considered by sections at 
a public meeting of the mayor and 
board of aldermen, and the vote on 
their final passage shall be taken by 
yeas and nays, was complied with 


was adopted by a yea and nay vote on 
final passage of the ordinance). 

386. Wabash R. Co. v. Gretzinger, 
182 Ind. 155, 104 NE 69; Wright v. 
Forrestal, 65 Wis. 341, 27 NW_ 52. 

37. Robertson Lumber Co. Vv. 
Grand Forks, 27 N. D. 556, 576, 147 
NW 249 (“‘The amendment in ques- 
tion involved an amendment to an 
ordinance, and not the passage of an 
ordinance’’). 

38. ‘Colo.—Greeley v. Hamman, 17 
Colo. 30, 28 P 460. 

Iowa.—Eldora_ v. 


Burlingame, 62 


‘Iowa 32, 17 NW 148; State v. Vail, 53 


Iowa. 550, 5 NW 709; Brewster v. 
Davenport, 51 Iowa 427, 1 NW 737. 

Kan.—Downing v. Miltonvale, 36 
Kan. 740, 14 P 281. 

Ky.—Nevin v. Roach, 86 Ky. 492, 5 
SW 546, 9 Kyl 819; Lexington v. 
Headley, 5 Bush 508. 

Minn.—Duluth vy. Krupp, 46 Minn. 
435, 49 NW 235; State v. Smith, 22 
Minn. 218. 

N. H.—Peterborough vy. Lancaster, 
PAINE 382: 

N. Y.—Rome v. Whitestown Water 
Works’ Co. 113° App. Divi) 647) 200 
NYS 357 [aff 187 N. Y. 542 mem, 80 
NE 1106 mem]. 

Or.—Duniway v. Portland, 47 Or. 
108, 81 P 945. 

Wash.—Seattle v. Doran, 5 Wash. 
482, 32 P 105, 1002. 

Wis.—O’Mally v. McGinn, 53 Wis. 
353, LOUNW 515: 

[a] Tlustrations.—(1) Thus, where 
a motion to dispense with the second 
and third readings of an ordinance 
was adopted at a town council at a 
meeting at which six out of seven 
members were present, but the record 
failed to show the vote on such mo- 
tion, and the ordinance was passed 
by a vote of five members, it was 
held that it would be presumed that 
the motion received the vote of three 
fourths of the council as required ‘by 
statute. State v. Vail, 53 Iowa 550, 
5 NW 709. (2) Where the council 


an ordinance to be read three times 
was suspended, without showing the 
number of votes on the proposition, 
it will be conclusively presumed in a 
collateral action that it is correct. 
Eldora v. Burlingame, 62 Iowa 32, 17 
NW 148. (3) Under a statute provid- 
ing that ‘all ordinances of the city 
shall be read and considered by sec- 
tions at a public meeting of the coun- — 
cil, and the vote on their final pas- 
Sage shall be taken by yeas and nays, 
which shall be entered on the journal 
by the clerk,’ where the journal 
shows the full vote adopting the ordi- 
nance as a whole on its final passage, 
it will be presumed that it was read 
and adopted by sections. Downing vy. 
Miltonvale, 36 Kan, 740, 14 P 281. 
(4) An ordinance which appears by 
the records to have been passed may 
be presumed to have been passed by 
the full number of votes reauired by 
the charter, where such fact does not 
affirmatively appear on the records. 
ee v. Headley, 5 Bush (Ky.) 

[b] The same presumptions ob- 
tain that a city ordinance was legally 
passed as in the case of an act of the 
legislature; and hence, where the rec- 
ord fails to show that the necessary 
formalities were omitted, it will be 
presumed that they were all com- 
plied with. Duluth v. Krupp, 46 Minn, 
435, 49 NW 235. 


ahaa Ross v. Wimberly, 60 Miss. 
0. Jones v. McAlpine, 64 Ala. 511. 
41. Jones vy. McAlpine, supra. 
42. In re Buffalo, 78 N. Y. 362. 
43. Parker v. Doe, 20 Ala. 251. 


44. Southampton y. Post, 4 NYS 
75 [aff 121 N. Y. 685 mem, 24 NE 
San Antonio, 


1098 mem]. 

45. Mills v. (Tex. 
Civ. A.) 65 SW 1121. 

46. Ala.—Greenville v. Greenville 
Water Works Co.,12b ‘Ala. 625, 27S 
ye Perryman v. Greenville, 51 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 793-795] 


of*7 are the only competent evidence of the official 
actions of the council, and they cannot, as a rule, be 
enlarged or restricted by parol testimony.‘8 
parol evidence is admissible to prove the acts of the 
council where the records have been lost or de- 
stroyed.*® A further well defined exception is that, 
by failing to keep a proper reéord or any record at 
all, a municipality cannot escape liability arising out 
of corporate action duly taken,°® and in these cir- 
cumstances this action may be shown by parol evi- 


dence.®*! 
[§ 794] 5. Authentication. 
erly authenticated by the signature 


Ill.—Peo. v. Carr, 231 Ill. 502, 83 
NE 269. 

Ind.—Logansport vy. Crockett, 64 
Ind. 319. 7 


Ky.—Spalding v. Lebanon, 156 Ky. 
37, 160 SW 751, 49 LRANS 387; Dunn 
v. Cadiz, 140 Ky. 217, 1830 SW 1089; 
Johnson v. Obet, 5 Ky. Op. 688; Mt. 
Pleasant v. Eversole, 96 SW 478, 29 
KyL 830. 

Me.—Small v. Pennell, 31 Me. 267. 

Mich.—Moser v. White, 29 Mich. 
59; Stevenson v. Bay City, 26 Mich. 


44, ‘ 

Mo.—Stewart v. 79 Mo. 
603. 

Oh.—Hill v. Cleveland, 4 Oh. Dec. 
(Reprint) 562, 2 ClevLRep 385. 

See also Evidence §§ 905, 1209. 


[a] Allowance of a claim can be 
shown only by the record of the 


Clinton, 


council. Perryman y. Greenville, 51 
Ala. 507. 
47. Logansport v. Crockett, 64 Ind. 


319. 

Certified copies of records generally 
see Hvidence §§ 964-971. 

48. See Evidence § 1424. 

[a] Reasons for rule.—(1) ‘The 
law requires a record to the end that 
those who may be called to act under 
it may have no occasion to look be- 
yond it; to avoid the mischief of 
leaving municipal corporate action to 
be proved ky parol evidence; to make 
it certain that rights which have 
accrued under such actions shall not 
be destroyed or affected by the al- 
ways fallible and often wholly un- 
reliable recollection of witnesses, 
however truthful and intelligent they 
may be.” 2 McQuillan Mun. Corp. 
p 1358 [quot Alabama City, ete. R. 
Co. v. Gadsden, 185 Ala. 263, 267, 64 
S 91, AnnCas1916C 573]. (2) If parol 
evidence were admissible to enlarge 
or restrict the record evidence, the 
entries in the journal would be un- 
certain and unreliable and would fail 
to afford any evidence that could be 
depended upon to show the actual 
proceedings of the council at any of 
its meetings. Spalding v. Lebanon, 
156 Ky. 37, 160 SW 751, 49 LRANS 
387. 

49. Small v. Pennell, 31 Me. 267. 
See also Records [34 Cyc 609]. 

. See cases infra note 51; and 
Denison First Nat. Bank v. Randall, 
HiTex, A. Civ: Gas5.§§ 971, 973. 

“A city, by an irregular mode of 
keeping its records, cannot be ab- 
solved from the consequences of its 
acts, the obligation of its contracts, 
or from being responsible for the 
legal acts of its officers.” Denison 
First Nat. Bank y. Randall, supra. 

51. U. S.—Rondot v.. Rogers Tp., 
99 Fed. 202, 389 CCA 462; German Ins. 
Co. v. Independent School Dist., 80 
Fed..366, 25 CCA 492. 

Ind.—Ross v. Madison, 1 Ind, 281, 
48 AmD 361. 

Iowa.—Brown v. Webster City, 115 
Iowa 511, 88 NW 1070 | 

Kan.—Troy v. Atchison, R. 
Co., 13 Kan. 70. 

Ky.—Richardson v. Mehler, 111 Ky. 
408, 68 SW 957, 23 KyL 917. 

Mich.—Long v. Battle Creek, 39 
Mich. 323, 38 AmR 384. 

Pa.—Bohan vy. Avoca Borough, 154 
Pa. 404, 26 A 604; Scranton, etc., 
Tract. Co. v. Delaware, ete. Canal 
Co., 1 Pa. Super. 409; Fisher v. South 


etc,, 


Records are prop- 
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But 
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officer attested by the clerk.>? 

[§ 795] 6. Approval and Amendment. 
right and duty of the body to approve and verify 
its minutes of proceedings, to the end that there may 
be true record of the corporate actions and. pro- 
ceedings.°® Also the right of the municipal board to 
amend its minutes is very broad.>+ 
to amend the record so as to speak the truth,®* pro- 
vided this is done promptly and the rights of no 
intervening third party are involved.*¢ 


It is the 


It has the right 


This may 


ordinarily be done by the council at the ensuing 


of the presiding 


Williamsport, 1 Pa. Super. 386; Bar- 
ton yv. Pittsburg, 4 Brewst. 373; 
Avoca v; ‘Pittston, ete, St: R. Co., 7 
Kulp 470. 

Tex.—Denison First Nat. Bank v. 
Randall, 1 Tex. A. Civ. Cas. § 971. 
ig Vi. Pratiocd lL Vit; 

Wis.—Nehrling v. Herold Co., 112 
Wis. 558, 88 NW 614. 

[a] Thus, where a city fails to 
provide any book for the record of its 
ordinances, but its ordinances, after 
their passage and’ approval, are 
placed and kept on file in the office 
of the city clerk, and a third party 
obtains a duly certified copy of an 
ordinance so placed and kept on file, 
and acts in good faith upon such 
ordinance, and is induced partly 
thereby to make a large expenditure 
of money, in a subsequent contro- 
versy between such city and such 
third parties or their assigns, the 
rule of equitable estoppel will apply 
to such city, and the due passage and 
existence of such ordinance may be 
shown by parol testimony. Troy v. 
Atchison, ete., R. Co., 13 Kan. 70. 

[b] An action on a note purport- 
ing to have been made by a city and 
given for the price of goods sold 
cannot be defeated on the ground that 
the acceptance of the contract must 
be shown by the minutes in writing 
of the meeting at which the accept- 
ance was ordered. Bridgford v, Tus- 
cumbia, 16 Fed. 910, 4 Woods 611. 

52. Aurora Water Co. vy. Aurora, 
129 Mo. 540, 81 SW _ 946; Barber 
Asphalt Pav. Co. v. Hunt, 100 Mo. 
22, 13 SW 98, 18 AmSR 530, 8 LRA 
110; Matter of Vivian, 14 Man. 153; 


Macdonald v. Chevrier, 7 Que. Pr. 
160; Tassé v., Beaubien, 4 Que. Pr. 
372. 

{a] Mayor pro tempore.—Proceed- 


ings of a city council not signed by 
the mayor, under -St. § 35038, but 
signed by the mayor pro tempore, 
selected at a meeting of the city 
council in the absence of the mayor, 
under § 3486, providing for the selec- 
tion of a mayor pro tempore if the 
mayor has been absent from the 
county for at least three days or is 
unable to discharge his duties, are 
valid in the absence of a showing of 
facts making the action of such 
mayor pro tempore unauthorized. 
Baker v. Combs, 194 Ky. 260, 239 SW 


56. 

Authentication of records generally 
see Evidence §'§ 974-9938. 

53. Anniston v. Davis, 98 Ala. 629, 
13 S 331,39 AmSR 94. 

54. Webb v. Strobach, 143 Mo. A. 
459, 127 SW 680. 

55. Ala.—Anniston v., Davis, 98 
Ala. 629, 13.S 331, 39 AmSR 94. 

Conn.—Boston Turnp, Co. v. Pom- 
fret, 20 Conny 59.0: 

Tll.—Parsons v. Herrin, 293 Ill. 218, 
127 NE 356; Robbins v:. Herrin, 293 
fll, 133, 127 NE 353. 

Ind.—Wagner vy. State, 173 Ind. 603, 
91 NE 1; New Albany v. Endres, 143 
Ind. 192, 42 NE 683. 

Ky.—Woods v. Hilers, 7 KyL 824, 
13 Ky. Op. 1324. 

Mass.—Mayhew v. Gay Head Dist., 
13 Allen 129. ; 

Mich.—Pontiac vy, Axford, 49 Mich. 
69, 12 NW 914. 

Mo.—Webb v. Strobach, 143 Mo. A. 


meeting.°* And a nune pro tune entry may be made 
on minutes of a succeeding meeting.®8 


459, 127 SW 680. 

Oh.—McClain v, McKisson, 15 Oh. 
Cir. Ct. 517, 8 Oh. Cir. Dec) 357. 

Pa.—Com. v. Schubmehl, 3 Lack 
LegN 186. 

Vt.—Mott v. Reynolds, 27 Vt. 206. 

[a] By subsequent board.—A jour- 
nal of a public body, such as a city 
council, cannot be amended:by a vote 
passed by a subsequent board, so as 
to recite as passed an order which 
appears only as reported. Covington 
v. Ludlow, 1 Metc. (Ky.) 295. 

56. Woods v. Hilers, 7 KyL 824, 
13 Ky. Op. 1324. 

57. .Ala.—Anniston vy. Davis, 98 
Ala. 629, 13 S 331, 39 AmSR 94, © 

Conn.—Boston Turnp. Co. v. Pom- 
fret, 20 Conn. 590. 

Ill. Ryder v. Alton, 175 Ill. 94, 51 
NE 821. 

Ky.—Becker v. Henderson, 100 Ky. 
450, 38 SW 857, 18 KyL 881. 

Oh.—McClain v. McKisson,15 Oh. 
Cir. Ct. 517, 8 Oh. Cir. Dee? 357. 


Pa.—Com. v. Schubmehl, 3 Lack 
LegN 186. 
[a] The law attaches much less 


sanctity and importance to the entries 
of the votes and proceedings of towns 
and other municipal corporations 
than to judicial records, and the rules 
which govern the amendment of the 
latter are not applicable to the cor- 
rection of the former. Boston Turnp. 
Co. v. Pomfret, 20 Conn. 590. 

[b] As to voting.—(1) Where the 
minutes of the meeting at which an 
ordinance was passed gave the names 
of ,the councilmen present and of 
those voting nay, and on correction 
of the minutes at the next meeting 
the names of those voting yea were 
ordered to be entered, proof that the 
correction was then made shows a 
substantial compliance with St. § 
3279, providing that on the passage 
of ordinances relating to street im- 
provements the yeas and nays shall 
be called and entered on the minutes, 
Becker v. Henderson, 100 Ky. 450, 32 
SW 857, 18 KyL 881. (2) Where the 


-original record was defective in not 


showing the yea and nay vote upon 
an ordinance as required by the stat- ~ 
ute, such defect was cured by a sub- 
sequent amendment, showing that 
such vote was taken, and that the 
ordinance was legally passed. Par- 
sons v. Herrin, 293 Ill. 218; 127 NB 
356; Robbins v. Herrin, 293 Ill. 133, 
127 NE-353. 

[c] Effect of stipulations.—In a 
suit to enjoin the enforcement of a 
city ordinance as void, a stipulation 
to refrain from prosecuting any cases 
under the ordinances, and that mat- 
ters remain in statu quo until final 
hearing, did not preclude the city 
from perfecting the defective record 
of the passage of the ordinance. Par- 
sons v. Herrin, 293 Ill, 218,5127 NB 
356; Robbins v. Herrin, 293.111. 133), 
127 NB 353. 

58. Ill—Ryder v. Alton, 175 Til. 
94, 51 NE 821. 

Ind.—Everett v. Deal, 148 Ind. 90, 
47 NE 219; Logansport v. Crockett, 64 
Ind. 319. . 

Ky.—Becker v. Henderson, 100 Ky. 
450, 38 SW 857, 18 KyL 881; Pineville 
pga a 42 SW 340, 19 KyL 

Mass.—Mayhew v. Gay Head Dist., 
13 Allen 129. 
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Amendment by clerk. It has even ‘been held that 
the clerk of a municipal corporation may amend 
its records according to his own knowledge of the 
truth, so long as he has the custody of them;°® and 


wuts: ib tl 


MUNICIPAL CORPORATIONS 


that this he may do while in office or after a re- 
election to the same office ;°° nor is it necessary that 
he should have some memorandum on which to base 
the amendment.*+ 


XI. ORDINANCES, RESOLUTIONS, AND BY-LAWS” 


[§ 796] A. Definitions. ‘‘Ordinance’’ as a term 
of municipal law is the equivalent of ‘‘legislative 
Municipal ordinances are laws passed 
by the governing body of a municipal corporation 
for the regulation of the affairs of the corporation.®* 


action.’ 763 


Local law. An ordinance is not 


tional sense a public law.* 


Mich.—Pontiac v. Axford, 49 Mich. | 
69, 12 NW 914. 

._Mo.—Webb v. Strobach, 143 Mo. A. 
459, 127 SW 680, 682 [cit Cycl. 

59. Ryder v. Alton, 175 Ill. 94, 51 
NE 821; Schuyler County v. Missouri 
Bridge, etc., Co., 173 Ill. A. 435 [aff 
256 Ill. 348, 100 NE 239]; Webb v. 
Strobach, 143 Mo. A. 459, 127 SW 680, 
682 [cit Cyc]; Mott v. Reynolds, 27 
Vt. 206. But see McClain v. McKis- 
som 15 (Oh. Cir. Ct,.517,.8 Oh. , Cir. 
‘Dec. 357 (after the minutes have been 
duly approved and verified by the 
signatures of the presiding officer and 
clerk, they are not subject to change 
by the clerk). 

Mia Effect of special charter pro- 
visions.— Where a city charter re- 
quired the city clerk to keep a rec- 
ord of the proceedings of the council, 
and the clerk made a record of cer- 
tain proceedings at a meeting of the 
council, which the council, at a sub- 
sequent meeting, attempted to amend 
by a vote, an amendment could be 
made only by the clerk or by order 
of the court upon a mandamus, and 
the attempted amendment was of no 
effect, Samis v. King, 40 Conn. 298. — 

60. Schuyler County v. Missouri 
Bridge, etc., Co., 173 Ill. A. 435 Laff 
256 Ill. 348, 100 NE 239]; Dillon Mun, 


Corp. § 294. ) : 
61. Schuyler County v. Missouri 
Bridge, etc., Co., 173 Til... Ay 435."[aft 


256 Ill. 348, 100 NE 239]; Dillon Mun. 
Corp. §§ 294, 295, 296. 

[a] “(he clerk as custodian and 
keeper may, and he has the right 
under the power derived from his 
official character, to amend the rec- 
ord according to the truth without 
direction.” Schuyler County v. Mis- 
souri Bridge, etc., Co., 173 Tll. A. 435, 
440 [aff 256 Ill. 348, 100 NE 239]. 

62. Cross references: 

Amendment of charter see supra § 

135; i 
Annexing Ki detaching territory see 

supra § 117. ‘ 
coropriations see infra XIX in 44 

Cus 


Judicial supervision of council pro- 
ceedings see supra § 3811. 

Legislative power of county boards 
see Counties §§ 103-105. 

Ordinance, by-law, or resolution: 
Civil action by individual for viola- 

tion of ordinance see Actions § 51. 

Civil liability for: 


Injuries caused by failure to 
enact or enforce see infra § 
1732. 


Violation of see supra § 609. 
Continuing in force on: 
Alteration of territory see supra 
ares 
Po RineratiCn see supra § 154. 
Criminal prosecution for violation 
of see infra §§ 602-740. 
Curing defective: 
Assessments see infra XVII 
44 C. J. 
Municipal bonds see infra XIX in 
44 C. J. 


in 


Preliminary proceedings for pub- 
lic improvements see infra 


It is a mere local law 
of the municipality,®® being a local rule or by-law, 
a police or domestic regulation, devoid in many 


[By Winiram A. Marri] 


laws.®* 


in the constitu- 


poration.”° 


XVII in 44 C. J. 
Estoppel of city by see Estoppel §§ 
218, °219, 
For: 
Issuance of bonds see infra XIX 
in 44 C, J. 
Levy of assessment for public 
improvements see infra XVII 
in 44 C. J. 
Public improvements see 
XVII in 44 C. J. 
Granting franchise to use streets 
see infra XVIII in 44 C. J. 
Impairing obligation of contracts 
see Constitutional Law § 601. ~ 
Imposing license taxes see Licenses 
§§ 32-68. t 
In exercise of police power see 
Supra § 249%, 3 
Injunction against: 
Enactment or publication of see 
Injunctions §§ 412-414. 
Enforcement of ordinances see 
Injunctions §§ 415-418. 
Judicial notice of: 
HExistence of see Criminal Law 
§ 977; Evidence § 1961. r 
Power to enact see Hvidence § 
1961 


infra 


Levying taxes see infra XIX in 44 
a} 


Mandamus to compel enactment see 
Mandamus § 268. 

Method of exercise of municipal 
power see supra § 248. 

Nuisance dependent on authoriza- 
tion or prohibition by ordinance 
see Nuisances [29 Cyc 1165]; and 
Supra §§ 518-532. 

Presumption as to knowledge of 
existence of see Evidence § 85, 


Regulating: 
Street railway companies. see 
Street Railways [36 Cyc 1400 
et seq]. . 


Wards, precincts, and other sub- 
divisions see infra § 181. 

Review of decisions as to validity 
of gee Appeal and Error §§ 148, 
Wide 

Right of taxpayers to 
validity see infra § 870. 

Violation of as negligence see Blec- 
tricity § 46; Explosives §§ 8, 9; 
Negligence [29 Cyc 4386 et seq]; 
Railroads [33 Cyc 648 et seq]; 
‘Street Railroads [386 Cyc 1471 et 


contest 


seq, 1539]. 

When proper mode of exercise of 
municipal power see supra § 
249%. 


Van Ness ordinance see Public Lands 

[32 Cye 827 et seq]. 

63. Stemmler v. Madison, 82 N. J 
L. 596, 83 A 85, AnnCas19138D 767. 

64. Detroit v. Detroit United R. 
Co., 215 Mich. 401, 184 NW 516, 519 
[eit Cyc]; Horr & B. Mun. Pol. Ord. 
§ 1 [quot Bills v. Goshen, 117 Ind. 
221; 225,'20 NE 115, 3 LRA 261]; 

[a] Other definitions.—(1) ‘The 
generic term for acts of council af- 
fecting the affairs of the corpora- 
tion.” Kepner v. Com., 40 Pa. 124, 
130; Fuller v. Scranton, 2 Pa, Cas, 61, 
66, 4 A 467; Fuller v. Scranton, 1 Pa. 
Co. 405, 407. (2) ‘An order or regu- 
lation adopted in due form by the 


astical law suggests sanctity or importance.®* 
was formerly used to include, besides by-laws, all 
local laws of the corporation, whether customary, 
statutory, or charter regulations.°® But later usage 
confines it to such laws,\as are enacted by the cor- 


respects of the characteristics of public or general 
‘*Ordinance’’ from long usage in ecelesi- 


It 


[§ 797] B, Other Terms Compared and Distin- 


law making power of a municipality 
in pursuance of lawful authorities.” 
Lewiston vy. Grant, 120 Me. 194, 201, 
113 A181. (3) “A rule established by 
authority; a permanent rule of ac- 
tion; a law or statute.” Black L. D. 
[quot Shuttuck v. Smith, 6 N. D. 56, 
72, 69 NW 5]. (4) “A rule or regula- 
tion adopted by a municipal corpora- 
tion.” Anderson L. D. [quot Ruther- 
ford v. Swink, 96 .Tenn. 564, 567, 35 
SW _ 554]. 

65.. McInerney v. Denver, 17 Colo. 
302, 29 P 516; Rutherford v. Swink, 
96 Tenn. 564, 35 SW 554; and cases 
infra note 66. } 

66. U. S.—Southern Pac. Co. y. 
Western Pac. R. Co:, 144 Fed: 160 
[rev on other grounds 151 Fed. 376, 
80 CCA*606]; National Bank of Com- 
merce v. Grenada, 44 Fed. 262. 

Cal.—Oakland vy. Oakland Water 
Front Co,, 118 Cal. 160, 50 P 277. 


Colo.—MeclInerney v. Denver, 17 
Colo. 302, 29 P 516. 
Ind.—State v. Swindell, 146 Ina. 


527, 45 NE 700, 58 AmSR, 375; Bills v. 
Goshen, 117 Ind. 221, 20 NE 115, 3 
LRA 261; Citizens’ Gas, etc., Co. v. 
Elwood, 114 Ind. 332, 336, 16 NE 624. 
lowa.—State vy. Omaha, etc., Ra, 
ete., Co., 113 Iowa 30, 84 NW 983, 86 
AmSR 357, 52. LRA 315. 

La.—State v. Fourcade, 45 la. 
Ann, 717, 727, 13 S 187, 40 AmSR 249. 

Minn.—Evison v. Chicago, ete., R. 
Co., 45 Minn. 370, 48 NW 6, 11 LRA 
434; State v. Lee, 29 Minn, 445, 13 
NW_ 913. 3 

Nebr.—State v. Hoctor, 88 Nebr. 
690, 120 NW 199; State vy, Dudgeon, 
83 Nebr. 371, 119 NW 676. 

N. Y.—Monroe Dairy Assoc. v. 
Webb, 40 App. Div, 49, 57 NYS 572 
[quot 1 Morawetz Priv. Corp. § 491}; 
Armatage v. Fisher, 74 Hun 167, 172 
26 NYS 364 

a.—Baldwin vy. Philadelphi 
Pa. 164. ree ae 
. I.—Farnsworth v. Pawtucket, 
R. I. 82. eden 

Tenn.—Rutherford vy, 96 
Tenn. 564, 85 SW 554. 

“The word ‘ordinance,’ as applicable 
to the action of a municipal corpora- 
tion, should be deemed to mean the 
local laws passed by the governing 


Swink; 


body.” Armatage v. Fisher, supra. 
[a] In its usual primary sense, 
“ordinance” means “a local law—a 


rule of conduct prospective in its 
operation, and applying generally to 
the persons and things subject to the 
local jurisdiction.” Southern Pac, Co. 
v. Western Pac. R. Co., 144 Fed. 160, 
181 [rev on other grounds 151 Fed. 
376, 80 CCA 606]; Oakland v. Oakland 


Water Front Co., 118 Cal. 160 
50 P 277. ae 
67. McInerney v, Denver, 17 Colo. 


802, 29 P_ 516; State v. Fourcade, 45 
La. Ann. 717, 13 S 187, 40 AmSR 249. 
68. Book of Common Prayer, 
passim; Standard D.; Worcester D. 
69. Willcock Mun, Corp. p 73. 
70.- Kepner v. Com., 40 Pa, 124, 
150; Biack L. D.; Standard D.; Web- 
ster Int. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 797-799] 


MUNICIPAL CORPORATIONS 


[43 C.J.] 519. 


guished—1l. ‘‘By-Law.’’ In modern municipal par- | passed with all the formalities required for passing 


lance, ‘‘ordinanece’’ and ‘‘by-law’’ are convertible 
terms, * meaning the local law of the municipality.” 
““By- law? is the general term applicable to the 
self-adopted rules of all classes of corporations ;"* 
“fordinance’’ is used to describe the self-governing 
rule of a municipality.™* 

[§ 798] 2. ‘‘Resolution’’ or ‘‘Regulation.’’ 
‘‘Regulation’’ is a very broad term.7® While it has 
been said that ‘‘regulation’’ and ‘‘ordinanece’’ may 
have substantially the same meaning,’® ‘‘ordinance’’ 
is not so comprehensive as ‘‘regulation’’ and is 
more solemn and formal than ‘‘resolution.’’"7? An 
ordinance is a continuing regulation—a permanent 
rule of government,’S while a resolution is usually 
declared not to be the equivalent of an ordinance, 
but rather an act of a temporary character, not 
prescribing a permanent rule of government, 79 but 
is merely declaratory of the will of the corporation 
in a given matter, and in the nature of a ministerial 
act.2° While it has been said that in substance there 
is no difference between a resolution and an informal 
motion made and earried,*! nevertheless a resolution 

71. U. S.—WNational Bank of Com- 


merce v. Grenada, 44 Fed. 262, 263. 
Ind.—State vy. Swindell, 146 Ind. 


I1l.— Chicago, 
cago, 


527, 45 NE 700, 58 AmSR 375; Bills} Mo. A. 551. 
v. Goshen, 117 Ind. 221, 225, 20 NB 
115, 3 LRA 261. 
Iowa.—State v. Omaha, ete. Eq. 107, 10 A 809. 


etc., Co., 113 Iowa 30, 84 NW 983, Re 
AmSR 357, 52 LRA 35, 
Minn.—Evison v. Chicago, etc., R. 


N. 
7 Barb. 508. 


Co., 45 Minn. 370, 48 NW 6, 11 LRA 264, 240 P 418. 
434; State v. Lee, 29 Minn. 445, 451, 78. 
13 NW 913. 


Nebr.—State v. Hoctor, 83 Nebr. 
690, 120 NW 199; State v. Dudgeon, 83 


Elwood, 


etec., 
174 Ill. 439, 51 NE 596. i 
Mo.—Cape Girardeau v. Fougeu, 30 


N. J.—State v. Bayonne, 35 N. 
335; Taylor v, Lambertville, 43 N. J. 


Y.—Drake vy. Hudson R. Cor 
Or.—Campbell v. Hugene, 


Rome v. Reese, 19 Ga. A. 559, 
91 SE 880; Citizens’ Gas, etc., Co. v. 
114 Ind. 332, 


Robertson y. Southern Bitulithic Co., 


ordinances may operate as an ordinance regardless 
of the name by which it is called.8? 

[§ 799] C. Authority To Enact.’* From time im- 
memorial the municipal corporations of England 
have exercised the legislative function of govern- 
ment not only when expressly granted in the charter, 
but as an inherent right necessarily pertaining to all 
corporations for their proper self-government.** 
Not so, however, in America, for there is scarcely 
a state in which the authority of a municipal cor- 
poration to exercise the governmental function of 
legislation has not been challenged; and the familiar 
maxim of agency in the Roman law, Delegata po- 
testas non potest delegari,*° has been made the 
argument to support this contention; but this con- 
tention has received secant favor in our courts, and 
the power of a community, duly invested with the 
function of local self-government, to enact municipal 
by-laws or ordinances has been irrevocably estab- 
lished by repeated and concurring decisions through- 
out the United States.°° The mere creation of a 


municipal corporation carries with it the power to 
R. Co. v. Chi-| munity. They are declarations of a 
rule of conduct for the enforcement. 
of a right or the creation of a duty.” 
Cleveland, ete., R. Co. v. Norwalk, 17 
OhNPNS 580, 586. (2) “A ‘resolu- 
tion’ ; generally speaking, is a 
mere expression of the opinion or 
mind of the council concerning some 
matter of administration coming 
within its official cognizance, Chicago, 
etc., R. Co.: v. Chicago, 174 Ill. 439, 
51 NE 596, and no set form of words 
is essential if the requirement which 
ealls for such expression is met.” 
Sawyer v. Lorenzen, 149 Iowa 87, 91, 


J. La 


116" Or: 


16 NE 624; 


Nebr. 371, 119 NW 676. 

Okl1.—Sapulpa y. Sapulpa Oil, 
Co. 22, OK) 347, 97 P:1007. 

R. I.—Farnsworth v, Pawtucket, 13 
Re T.-82, 

Tenn.—Rutherford v. Swink, 96 
Tenn. 564, 567, 35 SW 554. 

72. See cases supra note 71. 

Ws Comunnv. | Turner, <1 ‘Cush, 
te 493. See By-Laws 9 C. J. 


p 1112 

{a] * Origin of term.—(1) A “by- 
law” or “bye-law,” is a law of the by 
or bye, a word of Norse derivation 
signifying town or place, brought 
into England by the Angles or Danes, 
and is peculiarly appropriate’ to 
municipal phraseology (1 Bacon Abr.; 
2 Encyclopedic L. of Eng. p 315; 
Terms de la Ley; 1 Thompson Corp. 
§ 938; Webster D.), (2) although now 
used more commonly, and in the 
United States, almost exclusively, to 
describe the subordinate regulations 
of private corporations, companies, 
and societies (Flint v. Pierce, 99 
Mass. 68, 96 AmD 691; Drake v. Hud- 
son River R. Co., 7 Barb. (N. Y.) 508; 
1 Thompson Corp. § 940). (3) In 
Great Britain and Canada, however, it 
is still the common word employed in 
reference to that kind of ordinances 
which every corporation has an inci- 
dental power of making for the 
regulation of its municipal affairs. 
Hopkins v. Swansea, 4 M. & W. 621, 
150 Reprint 1569; Traves v. Nelson, 7 
B. C. 48; Bogart v. Seymour Tp., 10 
Ont. 322; Bell v. Westmount, 15 Que. 


etec:, 


Super, 580. 
74). Com. iV.) ./Lurner, 1-.' Cush: 
(Mass.) 493. 
75. Muscatine Lighting Co. v. 


Muscatine, 256 Fed. 929 [rev on other 
Se ae 255 U.S. 539, 41 SCt 400, 65 

L. ed. 764]. 

76. State v. Lee, 29 Minn. 445, 451, 
13. NW 913 [quot Rutherford  v. 
Swink, 96 Tenn. 564, 567, 35 SW 554]. 

77. U. S.—Muscatine Lighting Co. 
v. Muscatine, 256 Fed. 929, 931 [rev 
on other grounds 255.U.-8. 539, 41 SCt 
400, 65 L. ed. 764, and quot Cyc]; 
Hayes v. Canada, etc., SSiCo.5) 71'8i 
Fed.. 289, 104 CCA 271. 


190 Ky. 314, 227 SW 453; Shuttuck v. 
Smiths: 6 AN. Dired67569 NW 5; and 
cases infra note 79. 

79. U. S—Holst v. Savannah Hlec- 
tric’ Co., 131 Fed. °93i1,°940 [rev on 
other grounds 132 Fed. 901, 65 CCA 
449]; Alma v. Guaranty Sav. Bank, 
60 Fed. 203, 8 CCA 564. 

Fla.—Pensacola v. Southern Bell 
Tel. Co., 49 Fla. 161, 37 S 820. 

Ga.—Rome v. Reese, 19 Ga. A. 559, 


91 SE 880. 
Mount, 186 Ill. 560, 


Ill.—Peo. v. 
58. NE 360; Chicago, ete., R. Co. v. 
Barb 


Chicago, 174 Ill. 439, 51 NE 596. 
Iowa.—Merchants’ Union 
Wire Co. v. Chicago, etc., R. Co., 70 
Iowa 105, 28 NW 494, 
Kan.—Newman v. Emporia, 32 Kan. 
456, 4 P 815. 
Ky.—Robertson v. Southern Bitu- 
lithic Co., 190 Ky. 314, 227 SW 453. 
Mich.—Detroit v. Detroit United R. 
Co., 215. Mich. 401, 184 NW 516, 519 
[eit Cyc]. 
Nebr.—State v. Hoctor, 83 Nebr. 
ee 120 NW 199. 
N. J.—Butler v. Passaic, 44 N. J. 
a bai ar Ale 
Oh.—Campbell v. Cincinnati, 49. Oh. 
St. 463, 470, 31 NE 606; Blanchard v. 
Bissell, 11 Oh, St. 96. 
Da. (Or, 5.92), 


LOL, 98. 149 11th [eit (ye. 

Tenn.—Knoxville v. MHeiskell, 2 
Tenn. Civ. A. 459. 

Tex.—Steger v. Davis, 8 Tex. Civ. 
A. 23, 27 SW 1068 [quot 1 Thompson 
Corp. (2d ed.) § 977]. 

Ont.—Mackenzie Vv. Maplewood 
Mountain Min. Co., 20 Ont. L. 615, 15 
OntWR. 728. 


Que.—Marchildon v. La Soc. Jos. 
H. Baril, etc., 15 Que. Super. 499. 
[a] Other  definitions.—(1) “A 


resolution ordinarily is a declaration 
of a council, or a legislative body 
evincing some purpose or intent to 
do some act not the doing of the act 
itself. Ordinarily it is the intention 
to enter upon some enterprise of pub- 
lic moment, something authorized by 
law that it may do. An ordinance 
ordinarily provides a rule of conduct 
and is a law binding upon a com- 


127 NW 1091, AnnCas1912C 940. 

[b] A resolution is of a less for- 
mal character than an _ ordinance. 
Sawyer v. Lorenzen, 149 Iowa 87, 127 
NW 1091, AnnCas1912C 940; McGon- 
nell vy. Orange, 98 N. J. L. 642, 121 A 
135; Paterson v. Barnet, 46 N. J. L. 
62; Ehrhardt v. Seattle, 33 Wash. 664, 
74 P 827. 

80. Alma v. Guaranty Sav. Bank, 
60 Fed. 203, 8 CCA 564; Shaub v. 
Lancaster City, 156 Pa. 362, 26 A 
1067, 21 LRA 691. 

81. Sawyer v. Lorenzen, 149 Iowa 
87, 127 NW 1091, AnnCas1912C 940; 
State v. Summers, 83 S. D. 40, 144 
NW 730, 50 LRANS 206, AnnCas1916B 


ithe poesae v. Ridpath, 74 Wash. 
4 
82. Crebs v. Lebanon, 98 Fed. 549; 


Kerlin Bros. Co. v. Toledo, 20 Oh, 
Cir. Ct.1603, 1hOh, ‘Cir Deew 56> 
also infra § 801 text and note 2. 

83. Constitutionality of statutes 
delegating to municipal corporations 
authority in local affairs see Consti- 
tutional Law § 357. 

84. 2 Bacon Abr. tit ‘‘Corpora- 
tions” (D.) 260; 1 Blackstone Comm. 
pp 475, 476; 2 Kent Comm. p 278; 
Willcock Mun. Corp. p 100. 

[a] An early case included that 
power in its quaint definition of such 
a body: The investing of the people 
of a place with the local government 
thereof. Cuddon v. Eastwick, 1 Salk. 
143, 91 Reprint 132. 

85. See 18 C. J. p 471. 

[a] A common formula whereby 
the people confer legislative power 
upon the department of government, 
intrusted with that function, is sub- 
stantially that found in the federal 
eonstitution: “All legislative Powers 
. .. Shall be vested in a Congress of 
the United States.” U. S. Const, art 


See 


1 § 1. See also state constitutional 
provisions. 

rae Ga.—Perdue v. Ellis, 18 Qa: 
586. 

lll—Tugman v. Chicago, 78 Ill. 


405; Mason vy. Shawneetown, 77 (Ill. 
533. 
Iowa.—Des Moines Gas Co. v. Des 


Moines, 44 Iowa 505, 24 AmR 756. 


520 [43 C.J] 


make by-laws.8” It follows that the legislature may 
grant expressly the power to do that which the 
corporation might do without express grant.*® The 
charter gives the municipality its power to enact 
by-laws, just as the federal constitution gives the 
congress its power of legislation,*® or as state con- 
stitutions give to state legislatures the power to 
enact legislation.°° Where a corporation is em- 
powered to make ordinanees in certain cases and for 
certain purposes, its power of legislation is limited 
to the cases and objects specified, all others being 
excluded by implication.?+ 

[§ 800] D. General Nature.°? Since municipal or- 
dinances are enacted under the exercise of a dele- 
gated function of legislation,®® for a limited lo- 
eality®* and particular purposes,®® subordinate to 
the general government of the state,®® obviously they 
are subject to the restrictions already discussed 
limiting the exercise of municipal powers.°” Ordi- 
nances either may be in effect local laws®® intended 
to regulate the conduct of citizens,®® or they may 
constitute contracts. 

[§ 801] E. Form and Contents of Ordinances—1l. 
In General. Where the legislature has not pre- 
seribed any particular form for an ordinance, the 
municipal bodies may use any form of expression 
which suits them, provided it is sufficient to signify 
their will that the ordinance should exist and indi- 
cate the terms of it and the objects to which it 
applies.? However, as a general rule, if a charter or 
statute requires the ordinance to contain designated 


Mass.—Heland v. Lowell, 


3 Allen 
407, 81 AmD 670. 


Co., 1 F. (2d) 605. 
[a] 


MUNICIPAL CORPORATIONS 


Thus the grant of a franchise 
to a street car company, and its ac- 


2y NS ae RP 
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statements or recitals, an ordinance which fails to 
comply with the requirements is void.? =~ 

Caption. The omission of the words ‘‘couneil of’’ 
in the caption of an ordinance does not render it 
void, a statute requiring such words in the caption 
being considered merely directory.* 

Failure to number subdivisions does not faweleee 
an ordinance.® 

Itemization of appropriations must comply with 
the statutory requirements.°® 

Adoption by reference. In the adoption of one 
ordinance, a provision of another statute or ordi- 
nance may be adopted by reference and become part 
of such adopting statute or ordinance.‘ Where a 
municipal ordinance incorporates a general statute, 
by reference, the statute in its entirety need not be 
set out in the ordinanece,® or entered upon the min- 
utes of the corporation.? 

Provision for publication. Where a statute pro- 
vides that an ordinance shall take effect ten days 
after publication, it is not essential to the validity 
of the ordinance that it should contain a provision 
for publication.*° 

Providing penalty. According to some decisions a 
police ordinance providing no penalty for its viola- 
tion is void,t and so likewise are all amendments 
thereto ;** but the penalty may well be prescribed 
in another section than the one declaring the of- 
fense.t® According to other decisions, a by-law 
omitting to provide a penalty is not necessarily 


4 Glenn v. Prattville, 14 Ala. A. 
621,71 S Tb: 
5. 


10M -—Metcalf v. St. Louis, 11 Mo. 
N. J.—Trenton Horse R. Co. v. 


PRENLON, USN wdlika.) 1 ook 20 A 1076, 11 
LRA 410. 
: N. Y.—Clarke v. Rochester, 28 N. 
W605: 

Tenn.—tTrigally  v. 
Coldw. 382. ; 

Vt.—St. Johnsbury v. Thompson, 
59-Vt. 300) 9 A571; 59 AmB 731. 

87. Mobile v. Yuille, 38 Ala. 137, 36 
AmD 441. 

83. Mobile v. Yuille, supra. 

89. Cal.—Douglass v. Placerville, 
18 Cal. 643. 

Conn.—Webster v. Harwinton, 32 
Conn. 131; Baldwin v. North Bran- 
ford, 32 Conn. 47; Willard v. Killing- 


Memphis, 6 


worth Borough, 8 Conn. 247. 
Mass.—Stetson v. Kempton, 13 
Mass. 272, 7 AmD 145. 
Mich.—Youngblood v. Sexton, 32 
Mich. 406, 20 AmR 654. 
Mo.—Kansas City v. Corrigan, 86 
Mo, 67; Quinette y. St. Louis, ete., R. 
Co., 76 Mo. 402; Lackland v. North 
Missouri R. Co., 31 Mo. 180; Carr v. 
St. Louis, 9 Mo. 191. 
Pa.—Chapman y. Vandergrift Bor- 
ough, 26 Pa. Dist. 301, 308, 44 Pa. Co. 
482 [quot Cyc]. 
Tex.—Miller v. Burch, 32 Tex. 208, 
5 AmR 242. 
90. Goebel vy. Cleveland R. Co., 17 
OhNPNS 3387. 


91. New Orleans v. Philippi, 9 a. 
Ann. 44, 
92. Invalidity: 


In general see infra § 853. 
Outside of scope of power see supra 
§§ 216-232. 


93. See supra § one et seq. 

94, See supra § 2 

95. See supra § ie et seq. 

96. See supra § 288 et seq. 

97. See supra §§ 216-232. 

98. Washington v. Seattle, ete., R. 
Co., 1 F. (2d) 605; Oakland v. Oak- 


land Water Front Co., 118 Cal. 160, 
50 P 277; and supra § 796. 
99. 4 Blackstone Comm. p 162. See 
also supra § 796. 
1. Washington v. Seattle, ete., R. 


ceptance of the same, constitutes a 
contract. Washington v. Seattle, 
ete. R.-Co.,. 1 FS (2a) 2605. 
Municipal contracts generally see 
infra XV in 44:C. J. 
2. Miss.—Corinth -v. Sharp, 107 
Miss. 696, 65 S 888, 889 [quot Cyc]. 
Mo.—Tipton Vv. Norman, 72 Mo. 380. 
N. H.—Lisbon v. Clark, 18 N. H. 


234. 

Oh.—Kerlin Bros. Co. v. Toledo, 20 
Oh, “Cine Cts 6085s On iCinbees 
56. 

Tex.—Brenham vy. Holle, (Civ. A.) 
153 SW 345. 

[a] Language of statute.—When 


a grant of power is made by the 
legislature an ordinance in pursuance 
thereof need not be in the very lan- 
guage of the statute. Brenham v. 
Holle, (Tex. Civ. A.) 153 SW 345. 

3. Verdin v. St. Louis, (Mo.) 27 
SW 447; Knauss v. Columbus, 13 Oh 
S&CP 200; Colby v: Medford, 85 Or. 
485, 167 P 487. 

[a] Specifying material to be 
used in reconstruction work.—An 
ordinance providing for the recon- 
struction and maintenance of a street, 
which fails to specify the material to 
be used in such maintenance as re- 
quired by the-charter, is’ null and 


void. Verdin v. St. Louis, (Mo.) 27 
SW 447. 
{[b] Statement of purpose.—Hvery 


ordinance appropriating money under 
the express provisions of Rev. St. 
§ 1693 must explicitly declare that 
the expenditure is for some lawful 
purpose, and an ordinance, appropri- 
ating money for the ‘construction of 
a dam which fails to show that such 
work kas any connection with any 
public improvement, is void. Knauss 
vy. Columbus, 18 OhS&CP 200. 

[ec] Municipalities not within 
statutory requirement.—<A statute re- 
lating to forms of ordinances, being 
one of %he sections of a general in- 
corporation act, does not apply to a 
city incorporated under a special act. 
eae v. Medford, 85 Or. 485, 167 P 
487, 


Los Angeles County v. Hiken- 
berry, 131 Cal. 461, 63 P 766. 

6 Leadville v. Matthews, 10 Colo. 
126,0147°P tige Sank We Philadelphia, 8 
Phila. (Pa.) 117, 4 Brewst. 133. 

[a] Sufficient itemization. — In 
Colorado an annual appropriation or- 
dinance dividing the total amount 
appropriated into appropriations for 
specific objects or purposes, namely, 
“salary funds,” “streets,” “fire,”* 
“pas,” “interest,” and ‘contingent ex- 
penses,” was sufficient, it not being 
necessary that the ordinance should 
specify each particular office and the 
exact sum to be paid to the incum- 
bent thereof. Leadville v. Matthews, 
10) Colét-225;, 14°P 112. 
' [b] Insufficient itemization. — In 
Pennsylvania an item of expenditure 
in an appropriation ordinance as fol- 
lows: “For construction of large 
storage reservoir East Fairmount 
Park, $1,325,000,” has been held to be 
not sufficiently itemized within the 
requirements of the statute. Sank 
v. Philadelphia, 8 Phila. (Pa.) 117, 4 
Brewst. 133. 


7. -Greene v.* Lakeport, (Cal... A.) 
239 PRP’ 702; Southern Operating Co: 
v. Chattanooga, 128.Tenn. 196,, 159 


SW 1091, AnnCas1914D 720. 

8. Southern Operating Co. v. Chat- 
tanooga, supra, 

9. Southern Operating Co. v. Chat- 
tanooga, supra. 

10. Depue vy. Banschbach, 273 Ill. 
574, 113 NE 156. 

11. In re O'Keefe, 19 NYS 676, 677 
(this decision seems to be based, in 
a measure at least, on the ground 
that the charter contained an express 
provision that the ordinance should 
provide for a penalty. But it was 
also said: “That an ordinance may 
not be inoperative, it is necessary 
that oa be a penalty for its viola- 
tion” 

Necessity for prescribing penalty 
or punishment generally see supra 


§ 252. 
12.._ In re O’Keefe, 19 NYS 676. 
13. Brown v. Toledo, 5 OhS&CP 


210, 7 OHNP 435. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[8§ 799-801, 


J 


§§ 801-803] 


bad ;!4 while it may be ineffective,!® a court should 
not quash it on that ground.1® And a purely regula- 
tive ordinance is, of course, not defective for fail- 
ure to provide a penalty.'* 

Mutilation or erasure. The fact that a municipal 
ordinance, after it had been legally adopted, was 
mutilated by erasure by some member of the council 
does not affect the validity of the ordinance as it 
was originally passed.'® 

[§ 802] 2. Subjects and Title—a. Introductory 
Statement. The provision commonly found in the 
legislative article of recent state constitutions that 
no bill shall be passed containing more than one 
subject, which shall be clearly expressed in the 
title,t® has been consistently construed by the courts 
to have no application to municipal ordinances and 
by-laws.2° Unless therefore there is some charter 
or statutory provision requiring it, no title need 
precede an ordinance;*! or if a title is superseribed, 
an error in it will not vitiate the ordinance.2* On 
the other hand, where a statute requires a title 
for an ordinanee, an ordinance adopted without any 
title is void.?8 

[§ 803] b. Plurality of Subjects in Body. Pro- 

14. In re Local Option Act, 18 Ont. | 


MUNICIPAL CORPORATIONS 


Mo.—Denneny v. Silvey, 


(43° C.d:] 521 


visions of the constitution against more than one 
subject being included in the body of an act** do 
not apply to ordinances or resolutions, and in the 
absence of statutes providing otherwise an ordinance 
or resolution is not-invalid by reason of the fact 
that it contained two or more different subjects.7° 
On the other hand, where the statute or charter for- 
bids the passage of an ordinance or by-law embrac- 
ing more than one subject, it is very generally held 
that the provision is mandatory and that a non- 
compliance therewith renders the ordinance or by- 
law void.?® These provisions impose the same re- 
strictions upon the city council in the passing of 
ordinances as are imposed by the constitution upon 
the legislature, and the purpose is the same,?? 
namely, to prevent the union in one ordinance of 
diverse subjects and effecting its passage by uniting 
in its support all those in favor of any, and to pre- 
vent the adoption of ordinances by vote of couneil- 
men ignorant of their contents.28 Nevertheless, 
provisions of this character do not forbid the pass- 
ing of an ordinance having a general object, and 
it may bring within its scope any number of sub- 


302 Mo.| Stebbins v. Mayer, 38 Kan. 573, 16 P 


A. 8572. 

Necessity of providing penalty or 
punishment generally see supra § 252. 

15. In re Local Option Act, 18 
Ont. A. 572. 

16. In re Local Option Act, supra. 

17. Blake y. Pleasantville, 87 N. 
Seakeet26. 95 eAs st 8—att, 89.N- J. Ta: 
358 mem, 98 A 1094 mem]; Hines v. 
Partridge, 144 Tenn. 219, 231 SW 16; 
oh Bre et vy. Fernandez, (Tex. Civ. 

A.) 202 SW 112. 

{a] Rule applied to an ordinance: 
(1) Establishing a saloon district. 
Brownsville y. Fernandez, (Tex. Civ. 
A.) 202 SW 112. (2) Intended to 
prescribe "a mode of procedure by 
which an applicant for a license to 
keep an inn or tavern might obtain 
one. Blake v. Pleasantville, 87 N. J. 


_L, 426, 95 A113 [aff 89 N. J. L. 358 


mem, 98 A 1094 mem]. (3) Relating 
to the keeping of a flagman on duty 
at a railroad crossing, the ordinance 
being designed for the protection of 
individuals and not the municipality. 
Hines v. Partridge, 144 Tenn. 219, 
Sw 16. 

18. Kevil v. Nuckols, 198 Ky. 798, 
250 SW 84. 

19. See Statutes [386 Cyc 1017]. 

20. Cal_—Law v. San Francisco, 
144 Cal. 384, 77 P 1014; Ex p. Haskell, 
112 Cal. 412; 44°RP 725, 32 LRA -527; 
Hood v. Melrose, 24 Cal, A. 355, 141 
P3936. 

. Colo.—Secanlon y. Denver, 38 Colo. 
401, 88 P 156. 

Tll.—Harris v. People, 218 Ill. 439, 
75 NE 1012; Chicago Union Tract. 
Co. v. Chicago, 207 Ill. 544, 69 NE 
849; Hinsdale v. Shannon, 182 1. 312, 
55 NE 327; Schofield v. Tampico, 98 
Tll. A. 324. 

Ind.—Baumgartner v. Hasty, 100 
Ind. 575, ~50 -AmR* 7830; Green -v. 
Indianapolis, 25 Ind. 490. 

Kan.—Topeka v. Raynor, 61 Kan, 
10, 58 P 557; Humboldt v. McCoy, 23 
Kan. 249. 

Ky.—Owensboro v. Evans, 172 Ky. 
831, 189 SW 1153; Swann v. Murray, 
146 Ky. 148, 142 ‘SW 244; Kentucky 


Light.) ete;, Co. v. Williams, 124 SW 
840; Tugeles v. Com., 100 SW 235, 
30 Kyl 1071. 


La.—St. Martinsville vy. Dugas, 158 
La. 262, 103 S 761; Callaghan v. Alex- 
andria, 52 La. Ann. 1013; 27 S 540. 

Mich.—Melconian y. Grand Rapids, 
218 Mich. 397, 188 NW 521; Hughes 
v. Detroit, 217 Mich. 567, 187 NW 530; 
Peo. v. Wagner, 86 Mich. 594, 49 NW 
609, 24 AmSR 141, 13 LRA 286; Peo. 
Vv. anrahan, 75 Mich. 611, 44 NW 
1124, 4 LRA 751. 

Miss. —Corinth v. Sharp, 107 Miss. 
696, 65 S 888, 889 [quot Cyc]. 


665, 259 SW 422; Tarkio v. Cook, 120 
Mo. 1, 25 SW 202, 41 AmSR 678. 

Pa.—Corry Vv. Corry Chair Co., 18 
Pa. Super, 271; In re Yardley Bor- 
ough, 22 Pa, Co. 179; Middletown 
Drain. Co. v. Middletown, 1 Dauph. 
Co. 105; Nocton v. Pennsylvania R. 
Co., 20 Montg. Co. 74. 

Philippine.—U. S. v. Espiritusanto, 
23 Philippine 610, 614 [cit mece 

Ss. Le ea edee Vv. ‘Gibbes, 60%S, C. 1500, 
39 SE 1 

Tex.—Morris v. State, 62 Tex. 728; 
Craddock v. San Antonio, (Civ. <A.) 
198 SW 634. 

Utah.—Salt Lake City v. Howe, 37 
leh 170,106 °P 706, AnnCas1912C 
18 


Va.—Campbell v. Danville, 138 Va. 
817, 122 SE 120. 

21. Cal. —In re Johnson, 47 Cal. A. 
465, 190 P 852. 

Colo.—Seanlon vy. Denver, 38 Colo. 
401, 88 P 156. 

Tll.—De Scheppers v. Chicago, etc., 
RY Oo. mb TONE Awe2 98: 

Ind.—Green v. Indianapolis, 25 Ind. 
490. 

La.—Callaghan v. Alexandria, 52 
La. Ann, 1013, 27 S 540. 

Miss.—Corinth v. Sharp, 107 Miss. 
696, 65 S 888, 889 [quot Cyc]. 

Philippine. SF sy. Espiritusanto, 
23 Philippine 610, 614 [cit Cyc]. 

Tenn.—Calloway v. Lenoir City, 3 
Tenn. Civ. A. 658. 

22. Duluth v. Krupp, 46 Minn. 435, 
49 NW 235; Corinth v. Sharp, 107 
Miss. 696, 65 S 888, 889 [quot Cyc]; 
Com. v. La Bar, 5 LackLegN (Pa.) 
229, 7 North. Co. 85. 

23. Sample y. Verona, 94 Miss. 264, 
48 S 2. 

24. See Statutes [386 Cyc 1017]. 

25. Ind.—Bowers v. Indianapolis, 
169 Ind. 105, 81 NE 1097, 18 AnnCas 
LOS) 

Ky.—Kentucky Light, 
Williams, 124 SW 840. 

Miss.—Corinth y. Sharp, 107 Miss. 
696, 65 S 888, 889 [quot Cyc]. 

Ss. C.—State v. Gibbes, 60 S. C. 500, 
39 SH 1. 

Tenn.—Calloway v. Lenoir City, 3 
Tenn. Civ. A. 658. 

Tex.—Ex p. Adlof, 86 Tex. Cr. 18, 
215 SW 222. 

26. Cal.—Butters v. Oakland, 53 
Cal. A. 294, 200 P 354, 

Iowa.—Trout v. Minneapolis, ete., 
R. Co., 148 Iowa 135, 126 NW 799; 
Bennett v. Emmetsburg, 138 Iowa 67, 
115 NW 582; Marion Water Co. v. 
Marion, 121 Towa 306, 96 NW 883: 
Dempsey Vv. Burlington, 66 Iowa 687, 
24 NW 508. 

Kan.—Missouri Pac. R. Co. ev. 
Wyandotte, 44 Kan. 32, 23 P 950; 


etek Co. v. 


745. 

Ky.—Silva v. Newport, 119 Ky. 587, 
84 SW 741, 27 KyL 212 

Md.—State v. Gurry, 121 Md: 534, 
88 A 546, 47 LRANS 1087. 

Mo.—Reinert Bros. Constra iConnvs 
Tootle, 200 Mo. A. 284, 206 SW 422. 

Mont.—State vy. Butte, 69 Mont. 
232, 221. P 624, 

Oh.—Heffner y. Toledo, 75 Oh. St. 
413, 80 NE 8; Lakewood v. Cleveland 
Electric Tlum. Coe 21 OhNPNS 289; 
Louisville, ete., R. Co. v. Cincinnati, 
12 OhHNPNS 65. 

Pa.—Williamsport vy. Camarinos, 22 
Pa. Dist. 492; Ruth vy. Johnstown, 21 
Pa. Dist. 1118. 

Alta.—Taprell v. Calgary, 5 Alta. 
L. 377, 10 DomLR 656, 23 WestLR 
498, 3 WestWkly 987. 

[a] Invalid under the rule is an 
ordinance which: (1) Authorizes the 
construction of two or more inde- 
pendent bridges, but does not contem- 
plate the building of each of them as 
part of a comprehensive bridge pot- 
icy, under which the building of all 
the bridges is essential to the success 
of the scheme as a whole, Taprell v. 
Calgary, 5 Alta. L. 377, 10 DomLR 
656, 23 WestLR 498, 3 WestWkly . 
987. (2) Extends the city limits and 
appropriates funds to build a bridge. 
Missouri Pac. R. Co. v. Wyandotte, 44 
Kans, 32,, 230-950. (3) Grants a 


franchise to an electric light and 


power company to use the streets and 
alleys of a city, and makes a contract 
for municipal lighting. Morrow 
County Illum. Co. v. Mt. Gilead, 10 
OhS&CP 235, 8 OHNP 669. (4) Grants 
a license to a water company to lay 
its pipes and mains, and also provides 
for annual rental for hydrants, for an 
annual levy to pay the same, and for 
the purchase of the waterworks. 
Marion Water Co. v. Marion, 121 
Iowa 306, 96 NW 888. (5) Provides 
for letting franchises to supply the 
city with light, heat, and power by 
means of gas alone, or of gas and 
hot water, or of gas, hot water, and 
steam. ‘Silva v. Newport, 119 Ky. 587, 
84 SW 741, 27 KyL 212. (6) Prohibits 
animals from running at large, for- 
bids anyone to keep a dog without 
paying a tax, directs the marshal to 
kill unlicensed dogs, and makes the 
owner liable to criminal prosecution 
for keeping dogs without license. 
aeadie v. Mayer, 38 Kan. 573, 16 P 
745. 
27. State v. Butte, 69 Mont. 232, 
221 P 524, 

28. Heffner v. Toledo, 75 Oh. St. 
413, 80 NE 8. See State v. Gurry, 121 
Ma. 534, 88 A 546, 47 LRANS 1087 
(recognizing rule). 


523) [43°0. J] 


subjects germane to the general 


unity of the subject is to be determined by its pur- 
pose rather than by the details by which that pur- 
The subject may 
have one object while the measures necessary for 
the attainment of that object embrace many subor- 
dinate subjects differing in their nature and par- 
ticular effect, yet all contributing to, and comprised 


pose is to be accomplished.*° 


in, the principal subject.** 


[§ 804] c. Plurality of Subjects in Title. 
absence of express prohibition in the constitution of 


29. Gerlach v. Spokane, 68 Wash. 
589, 124 P 121; Seattle v. Sylvester- 
Cowen Inv. Co., 55 Wash. 659, 104 
i eave oa lb 
"30. Com. v. Jones, 4 Pa, Super. 
862; In re Fourth St., 16 Pa. Dist. 
989, 33 Pa. Co. 204. 

31. Com. v. Jones,’ 4 Pa. Super. 
362; In re Fourth St., 16 Pa. Dist. 
989, 33 Pa. Co. 204; and cases infra 
this note. i ai 
_ {a] Held valid as not containing 
more than one subject, ordinances: 
(1) Annexing a borough already di- 
vided into three wards. In re Annex- 
ing Morrollville, 7 Pa. Super. 5382. 
(2) Authorizing the “purchase or 
construction” of waterworks. Thom- 
as v. Grand Junction, 13 Colo. A. 80, 
56 P 665. (3) Calling a special elec- 
tion to authorize an increase in a 
city’s debt by issuance of water- 
works and sewer bonds. Carlson v. 
‘Helena, 39 Mont. 82, 102 P 39, 17 
AnnCas 1233 (the general subject of 
the ordinance is the incurring of a 
debt by the city and the different 
‘purposes are matters of detail for 
information of the taxpayers). AG) 
Defining and prescribing the punish- 
ment for twenty-six different of- 
enses. State v. Wells, 46 Iowa 662. 
(5)°Empowering the mayor of a city 
to borrow a sum of money and to 
borrow the same from the highest 
bidder at a fixed rate of interest. 
Barr vy. Philadelphia, 8 Pa. Dist. 9 
(6) Establishing a sewer district and 
authorizing the construction of a 
sewer and providing the means of 
paying the cost thereof. Pansing v. 
Miamisburg, 31 Oh. Cir. Ct. 130 [aff 
79 Oh. St. 4830 mem, 87 NE 1139 
mem]; Harrisburg City v. Eby, 16 
Pa. Co. 124. (7) For governing and 
regulating traffic on the _ streets 
which not only regulates vehicles in 
use or standing but also how drivers 
shall drive, turn, cross, and how and 
where standing vehicles shall be 
placed. Withey v. Fowler, 164 lowa 
377, 145 NW 923. (8) For preventing 
the operation of poolrooms, punishing 
the operator and his employees, the 
owner or agent knowingly leasing it 
for the purpose, the company trans- 
mitting messages to or from it, and 
the person buying or having posses- 
sion of its tickets. Louisville v. 
Wehmhoff, 116 Ky. 812,.76 SW 876, 79 
Sw 201, 25 KyL 995, 1924. (9) 
Granting a franchise for electric 
light and power, and a privilege to 
conduct water from an artesian well 
to the light and power plant. Han- 
son v. Hunter, 86 Iowa 722, 48 NW 
1005, 53 NW 84. (10) Granting a li- 
cense tax for both regulation and 
revenue. - Kansas City v. Overton, 68 
Kan. 560, 75 P 549; Williamsport v. 
Citizens Electric Co., 72 Pa. Super. 
452. (11) Incurring bonded indebted- 
ness for ten distinct species of mu- 
nicipal improvements. Law v. San 
Francisco, 144 Cal, 384, 77 P 1014. 
(12) Licensing and regulating vari- 
ous trades and occupations, among 
which were auctioneers, secondhand 
dealers, billposters, hotel runners, 
pawnbrokers, and persons engaged 
in the temporary sale of goods. Se- 
attle v. Barto, 31 Wash. 141, 71 P 735. 
© (18) Providing for the inspection of 
milk and the licensing gf dealers and 
prohibiting the offering for sale of 
impure and unwholesome food prod- 
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subject.2® The 


the state,°? or in the municipal charter or general 
statutes,** an ordinance is not objectionable because 
more than one purpose is expressed in the title. 
However, where the statute or charter provides that 
no ordinance shall embrace more than one subject 
in the title, a violation of this requirement renders 
the ordinance void.*+ 
connected with a unified subject may be embraced 


But whatever is legitimately 


in a single title, without an infringement of statutes 


In the 


ucts. Com. v. Bracony, 22 Pa. Dist. 
871. (14) Providing for the licensing 
of telegraph, telephone, and electric 
light poles and wires, and for the 
collection of an annual license tax 
therefor, New Castle v. Chicago 
Hleetric/ Tilum.. Co.,°'16' Pa.’ Co. 663; 
(15) Providing that all offenses made 
misdemeanors under the state laws 
shall be violations of the municipal 
laws. Winfield v. Jackson, 89 Miss. 
272, 42 S 183. (16) Relating solely 
to the operation of trains and the 
conduct of persons in reference 
thereto. Trout v. Minneapolis, etc., 
R. Co., 148 Iowa 135, 126 NW _ 799. 
(17) “Regulating” the speed of auto- 
mobiles and railways and_ railway 
“trains.” Baltimore, ete, R. Co. v. 
De Leone, 289 Fed. 201 (the ordinance 
regulates speed and the fact that it 
regulates the speed of more than one 
vehicle is of no importance). (18) 
Regulating the speed of vehicles 
within the corporate limits requiring 
them to carry lighted lamps at night 
and give warning of imminent dan- 
ger by sounding’ a bell or gong. 
Chittenden vy. Columbus, 26 Oh. Cir. 
Ct, 2531. 

[b] Streets and highways.—Held 
valid as not containing more than 
one subject, ordinances: (1) Includ- 
ing a provision for paving a street 
and for the laying of water mains. 
Wilder v. Cincinnati, 13 Oh. A. 453. 
(2) Providing for bOth grading and 
paving an alley. Weber v. Johnson, 
37 Mo..A. 601. .(8) Providing for 
condemnation of certain property for 
streets, highways, and parkways and 
of other designated property for a 
park. Seattle v. Sylvester-Cowen 
Inv. Co., 55 Wash. 659, 104 P 1121 
(there is but a single general object, 
the condemnation of land for public 
use). (4) Providing for the improve- 
ment of a street, and including as a 
part. of the improvement the con- 
struction of a sanitary sewer. Al- 
brecht yv. Cincinnati, 104 Oh. St. 266, 
135 NE 541. (5) Providing for the 
opening and grading of several 
streets. In re Fourth St., 16 Pa. Dist. 
989, 33 Pa. Co. 204. (6) Providing an 
ordinance for paving, curbing, and 
sidewalking a number of streets‘and 
also for a drainage system. Gerlach 
v. Spokane, 68 Wash. 589, 124 P 121, 
85 Wash. 129, 147 P 870. (7) Re- 
lating to change of grade of certain 
streets and incidentally giving an of- 
ficial ‘name to one of the streets. 
Butters v. Oakland, 53 Cal. A, 294, 
200 P 354. (8) Vacating an alley and 
granting ‘the land formerly occupied 
by it. Dempsey v. Burlington, 66 
Iowa 687, 24 NW 508. (9) Vacating 
a portion of a street, granting its use 
for right of way purposes and con- 
veying the fee to the state. Tomlin 
wil Cedar Rapids eters sien Con, pay 
Iowa 599, 120 NW 98, 22 LRANS 530, 

32. Hood v. Melrose, 24.Cal. A, 355, 
141 P 396. 

83. Hood v. Melrose, supra. See 
also supra § 802. 

34. Missouri Pac. R. Co. vy. Wyan- 
dotte, 44 Kan. 32, 23 P 950; Driscoll 
v. Nelson, 185 Mo. A. 300, 170 SW 
377. And see cases infra this sec- 
tion. 

[a] Rule has been applied in re- 
spect of an ordinance whose title em- 
braces the two distinct subjects of 
extending the limits of the city and 


of this character.*° 
[§ 805] d. Sufficiency of Title To Indicate Sub- 


of appropriating funds to build a 
bridge. Missouri Pac. R. Co. v. Wy- 
andotte, 44 Kan, 32, 23 P 950. | 

[b] Statutes prospective only.—A 


‘charter, declaring that an ordinance 


shall treat of only one subject, which 
shall be expressed in its title, is pros- 
pective only, and will not invalidate 
an ordinance enacted before the char- 
ter, although such ordinance con- 
tained more than one subject. Dris- 
coll v. Nelson, 185 Mo. A. 300, 170 
SW 377. 

35. U. S.—Chostkov v. Pittsburgh, 


177 Fed, 936. 

Colo.—Peo. v. Graham, 70 Colo. 
509, 203 P 277; Thomas v. Grand 
Junction, 13 Colo, A. 80, 56 P 665. 

Ga.—Davis v. Savannah, 147 Ga. 
605, 95 SE 6. 

Iowa.—Council Bluffs vy. Mllinoig 
ee R..Co., 158 Iowa 679, 138 NW 

Kan.—Decker vy. Wichita, 109 Kan. 
796, 202 P 89; Kansas City v. Jordan, 
99 Kan. 814, 1638 P 188, AnnCas1918B 
273; In re Thomas, 538 Kan. 659, 37 
Baw I 

Ky.—Gocke vy. Staebler, 141 Ky. 66, 
132 SW 167;.McNulty v. Toof, 116 
Ky. 202, 75 SW. 258, 25 KyL 480. 

La.—Lake Charles y. Marcantel, 
125 La. 170,.51 S106. 

Minn.—State v. Cantieny, 34 Minn. 
1, 24 NW 458. 

Mo.—St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045; McQueen v. Van 
Deusen, 189 Mo. A. 492, 176 SW 1057. 

Mont.—State v. Butte, 69 Mont. 
232, 221 P p24. 

Pa.—Murdoch vy. Pittsburgh, 256 
Pa. 268, 100 A 869; New Castle v. 
Chicago Electric Illum. Co., 16. Pa. 
Co. 668. 

Tex.—Ex p. Adlof, 86 Tex. Cr. 13, 
215 SW. 222. ‘ 

Wash.—In re South Shilshole 
Place, 61 Wash. 246, 112 P 228: Se- 
attle v. Sylvester-Cowen Iny. Co., 55 
Wash, 659, 104 P 1121. 

[a] Held valid as against this ob- 
jection, ordinances: (1) Authorizing 
the purchase cf waterworks or, fail- 
ing in this,’ to erect a new plant. 
Thomas v. Grand Junction, 13 Colo. 
A. 80, 56 P 665. (2) Authorizing sub- 
mission to the electors of the ques- 
tion of increasing the city’s indebt- 
edness in an amount not exceeding 
an amount therein specified to meet 
the expense of certain contemplated 
improvements mentioned in the ordi- 
nance. Chostkov y. Pittsburgh, 177 
Fed. 936. (3) “Fixing the width and 
position of the roadway, establishing 
the grade thereof, and providing that 
the cost, damages and expenses oeca- 
Sioned thereby be assessed against 


rand collected from properties bene- 


fited thereby.” Murdoch v. Pitts- 
burgh, 256 Pa. 268, 100 A 869. (4) 
“Prohibiting gambling at. cards ... 
for money or anything of value or 
the representative thereof, in any sa- 
loon or grogshop, in any room con- 
nected with the same, in any public 
on private clubroom, in any store, in 
any hotel or on the streets, side- 
walks, open® lots, or in any place 
where the public is admitted within 
the corporate limits of the city ... 
prescribing penalties for the viola- 
tion of the provisions thereof, ete.” 
Lake Charles v. Marcantel, 125 La. 
170, 51 S 106. (5) Prohibiting, “the 
manufacture and sale of intoxicating 


, For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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oe rg a yh ced i 
§ 805] 

ject Matter. 
charter, it is not necessary that an 
have a title,’ it follows that, if 


given a title, it does not control the tenor of the 
On the other hand, where the statute 
or charter provides that the subject of an ordinance 
shall be ‘‘clearly expressed’’ in its title, the title 


enactment.*7 


is a part of the ordinance*® as it 


And the test for determining whether the title suffi- 


ciently indicates the purpose of the 


it must express the subject in such terms that the 
lawmakers and the people may not be left in doubt 


as to what matters are treated.*° 


liquors, except ... and to regulate 
the manufacture and sale thereof for 
said excepted purposes.” In re 
Thomas, 53 Kan. 659, 87 P 171. (6) 
“Providing for the licensing of tele- 
graph, telephone and electric light 
poles and wires, and collecting of an 
annual license tax therefor.” New 
Castle v. Chicago Illum, Electric Co., 
16 Pa. Co. 668. (7) “Regulating the 
keeping, storing and handling and 
licensing the removal of garbage... 
and to repeal a prior ordinance on 
the same subject and prescribing 
penalties for the violation thereof.” 
St. Louis v. Weitzel, 130 Mo. 600, 31 
SW 1048. (8) Relating to ‘“‘suppres- 
sion of the sale and delivery of in- 
toxicating liquors,’ declaring prop- 
erty used in connection therewith 
common nuisances, and providing for 
abatement of such nuisances, regu- 
lating transportation of intoxicating 
liquors for legal purposes and pro- 


hibiting transportation for~ illegal 
purposes. Kansas City v. Jordan, 99 
Kan. 814, 163 P 188, AnnCas1918B 
273. (9) “Relative to misdemeanors, 


breaches of the peace, and disorderly 
conduct.” State v. Cantieny, 34 Minn. 
1, 24 NW 458. (10) Requiring re- 
moval of screens in saloons, and for- 
bidding sale of spirituous liquors 
during a certain period, and closing 
saloons and coffee houses during such 
period. McNulty v. Toof, 116 Ky. 
202, 75 SW 258, 25 KyL 430. (11) 
Other ordinances held not objection- 
able as containing more than one 
title. Peo. v. Graham, 70 Colo. 509, 
203 P 277; Davis v. Savannah, 147 
Ga. 605, 95 SE 6; Council Bluffs v. 
Illinois Cent. R. Co., 158 Iowa 679, 
138 NW 891; Decker v. Wichita, 109 
Kan. 796, 202 P 89; Gocke v. Staebler, 
141 Ky. 66, 132 SW 167; McQueen y. 
Van Deusen, 189 Mo. A. 492, 176 SW 
1057; State v. Butte, 69 Mont. 232, 
221 P 524+ x p. Adlof, 86 ‘Tex: Cr. 13, 
215 SW 222; In re South Shilshole 
Place, 61 Wash. 246, 112 P 228. 

36. See supra § 802. 

37. Loertscher v. Jersey City, 84 
Ned. hs. 53%, 8% Al 683° Hershoft v. 


Beverly, 45 N. J. L. 288; Smith v. 
Florham Park, (N. J. Sup.) 128 A 
479, 480. 


28. Duquesne Light Co. v. Pitts- 
burgh, 251 Pa. 557, 97 A 85, AnnCas 
1917E 534. 

39. See Statutes [36 Cyc 1017]. 

40. State v. Calloway, 11 Ida. 719, 
84 P 27, 114 AmSR 285, 4 LRANS 
109; Richards v. Magnolia, 100 Miss. 
249, 257, 56) S 386; Reinert. Bros. 
Constr. Co. v. Toople, 200 Mo, A. 284, 
206 SW 422. 

“The object of the law in regard 
to having the title clearly expressed 
in the ordinance is to prevent sur- 
prise or fraud on those engaged in 
enacting the ordinance. Ke sist’\to 
fairly apprise the legislators and the 
people of the subjects of legislation 
contained in the body of the legisla- 
tive act or ordinance, to the end that 
those engaged in enacting the law 
may know how to vote intelligently, 
and those expected to obey it may be 
fully apprised as to what it is.” 
Richards v. Magnolia, supra. 

41. Tones. v. Independent School 
Dist., 190 Iowa 244, 180 NW 157; 
Dempsey v. Burlington, 66 Iowa 687, 
24 NW 508; Stebbins vy. Mayer, 38 


Since, in the absence of statute or 


MUNICIPAL CORPORATIONS 


ordinance should 
an ordinance is 


is of a statute.®® | struction,*® and 


ordinance is that 


These provisions 


Kan. 578, 16 P 745; Reinert Bros. 
Constr. Co. v. Toople, 200 Mo. A, 284, 
206 SW 422, Compare Pim vy. Nichol- 
son, 6 Oh. St. 176; Lakewood v. 
Cleveland Electric Illum. Co., 21 Oh 
NPNS 289. 

42. Hawaii—Terr. v. Dondero, 21 
Hawaii 19, 22, AnnCas1914D 1192 
[eit Cyc]; Terr. v. Furubayashi, 20 
Hawaii 559. 

Iowa.—Tones y. Independent School 
Dist., 190 Iowa 244, 180 NW 157; 
Marion Water Co. v. Marion, 121 
Iowa 306, 96 NW 883: Dempsey v. 
Burlington, 66 Iowa 687, 24 NW 508. 

Kan.—State v. Hutchinson, 102 
Kan 325) (69 "2 40s wichita: Vv: 
Lewis, 97 Kan. 589, 155 P 948; Win- 
oun v. Hackney, 87 Kan. 858, 126 P 
1 A 

Md.—Smith v. Standard Oil Co., 130 
AL 181, 

Mo.—State v. St. Louis, 161 Mo. 

371, 61 SW 658. 
* Pa.—Oakdale v. Sterling, 8 Pa. Su- 
per. 438; Williamsport v. Camarinos, 
22 Pa. Dist. 492; Cunningham v. Dun- 
lap, 21 Pa. Dist. 459; Kussel v. Erie, 
8 Pa. Dist. 105. 

{a] Rule applied.—(1) The title, 
“An Ordinance in relation to the reg- 
istration of dogs in the City of Win- 
field and providing a penalty for the 
violation thereof,” does not embrace 
the subject of taxation of owners of 
dogs; and a provision therein for 
such taxation is void. Winfield v. 
Hackney, 87 Kan. 858, 859, 126 P 
1088. (2) Ordinance, entitled as an 
ordinance to amend and reordain an 
earlier ordinance by authorizing in- 
crease in size of gasoline storage 
tanks, so far as it authorized more 
than one tank on the same premises, 
and vested in board of estimate dis- 
eretion as to approval of building 
permits formerly vested in the 
mayor, violated a charter, requiring 
subject of ordinance to be described 
in title’ “Smith v.’ Standard O71 'Co:} 
(Md.) 130 A 181, 188 (“It gives no 
notice or indication that the proposed 
ordinance authorizes any change in 
the number of tanks or that the dis- 
eretion theretofore vested in the 
mayor in regard to the tanks is by 
the terms of the ordinance shifted to 
the board of estimate; and yet the 
ordinance does both these thingss’’). 
(3) The title of an ordinance regu- 
lating the sale of nonintoxicating 
beverages containing any per cent of 
alcohol whatever is not broad enough 
to include a provision in the ordi- 
nance attempting to regulate the sale 
of nonintoxicating beverages contain- 
ing no per cent of alcohol. Wichita 
v. Lewis, 97 Kan. 589, 155 P 948. (4) 
The provisions of an ordinance pro- 
hibiting school officers and teachers 
from permitting children to attend 
school unless they proved vyaccina- 
tion, and imposing a penalty only on 
the officers and teachers, is not with- 
in the title of the ordinance, which 
was “An ordinance requiring the vac- 
cination of school children, and pro- 


viding for rules, regulations, and 
penalties for its violation.” Tones v, 
Independent School Dist., 190 Iowa 


244, 180 NW 157. (5) A municipal 
corporation cannot change the lines 
of a street under an ordinance which 
provides for “grading, paving, and 
curbing a street.” Oakdale vy. Ster- 


ide 0, Jide ages 
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are mandatory in their nature,*4 and an ordinance 
is void where the title does not indicate the subject 
matter thereof,?? or where the title of the ordinance 
is wholly inconsistent with the subject thereof*® or 
states a wholly different subject.*4 
it is very generally held that the title affixed to ordi- 
naneces must be given a reasonable and liberal con- 


Nevertheless, 


the expression of the subject in 


the title of an ordinance will be sufficient if it calls 
attention to the general subject of the legislation,*® 
the title not being intended to be an index to the 
contents of the act.*? 
title refer to details within the general subject nor 


It is not necessary that the 


ling, 8 Pa.. Super. 428. 

43. Cantril v. Sainer, 59 Iowa 26, 
12 NW 753. 

44. Cantril v. Sainer, supra. 

[a] Rule applied.—The following 
titles have been held insufficient to 
express the subject matter of the or- 
dinance “regulating the use and sale 
of intoxicating liquors’? where the 
subject as found in the body of the 
ordinance is entirely prohibitory with 
no pretense at regulation. Cantril v. 
Sainer, 59 Iowa 26, 12-NW 753. 

45. Cal.—Bogue v. Los Angeles, 
198 Cal, 327, 245 P 173; Johnson Corp. 
v. Los Angeles, 198 Cal. 308, 245 P 
164; McClure v. Riley, 198 Cal. 23, 243 
P 429; In re Wellings, 192 Cal. 506, 
221 P 628. 

Iowa.—Van Horn v. Des Moines, 
195 Iowa 840, 191 NW 144. 

Miss.—Richards v.-Magnolia, 100 
Miss. 249, 56 S 386. 

Mo.—Reinert Bros. Constr, Co. v. 
Toople, 200 Mo, A. 284, 206 SW 422. 

Okl.—Bartlesville WBlectric Light, 
etc., Co, v. Bartlesville Interurban R. 
Se 26 Okl. 453, 109 P 228, 29 LRANS 


46. Cal—Bogue vy. Los Angeles, 
198 Cal. 327, 245 P 173; Johnson Corp. 
ya eee Angeles, 198 Cal. 308, 245 P 

Hawaii—Terr. v. Dondero, 21 Ha- 
waii 19, 22, AnnCasi1914D 1192 [cit 
Cyc]; Terr. v. Furubayashi, 20 Ha- 
waii 559. 

Ida.—Clyde v. Moscow, 23 Ida. 592, 
131 P 381; Best v. Broadhead, 18 Ida. 
11, 108 P 333; St. Anthony v. Bran- 
don, 10 Ida, 205, 77 P 322, 

Ill.—Thempson vy. Highland -Park, 
187 Ill. 265, 58 NE 328. 

Iowa.—Bayard v. Baker, 
220, 40 NW 818. 

Ky.—Elliot v. Louisville, 101 Ky. 
262, 40 SW 690, 19 KyL 414. 


76 Iowa 


Md.—Baltimore v. Wollman, 123 
Ma: 310; 91 A339. ; 
Mo.—State v. St. Louis, 169 Mo. 


31, 68 SW 900; Senn v. Southern R. 
Co., 124 Mo. 621, 28 SW 66; Berg- 
man v. St. Louis, ete., R. Co., 88 Mo. 
678, 1 SW 384; Frolichstein v. Cup- 
ples Station Light, ete., Co., 201 Mo. 
A. 162, 210 SW 90; St. Louis v. Green, 
7 Mo. A, 468. 

Mont.—State v. Butte, 69 Mont, 232, 
221 P 524, 

Okl.—Bartlesville Electric Light, 
ete., Co. v. Bartlesville Interurban R. 
Co. 26 OK 453, S109 SP 228.230 29 
LRANS. 77 ‘fauot:+Cye], 

Pa.—Snyder County v. Wagensel- 


ler; 262 Pa.: 269, 105° A’ 297; Storch 
v. Landsdowne, 239 Pa. 306, 86 A 
861s) slings” App. “Soe Par i 0b 


Williamsport v. Citizens Electric R. 
Co., 72 Pa, Super. 452; New Castle 
v. Cummings, 36 Pa, Super. 443. 
Wash.—State v. Lovelace, 118 
Wash. 50, 208 P 28; White v. Turner, 
114 Wash. 405, 195 P 240,.197 P 609; 
Seattle v. Barto, 31 Wash. 141, 71 Py 
735. 
47. Best v. Broadhead, 18 Ida. 11, 
108 P 383; State v. Calloway, 11 Ida. 
719, 84 P 27, 114 AmSR 285, 4 LRANS 
109; State v. Lovelace, 118 Wash. 50, 
203 P 28; White v. Turner, 114 Wash. 
405, 195 P 240, 197 P 609; Everett v. 
Cowles, 97 Wash. 396, 166 P 786; 
State v. Seattle Taxicab, etc., Co., 90 
Wash, 416, 156 P 8387; Spokane v. 
Wilson, OVW asia .O99,) Lol. Pe coon 
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those which may be reasonably considered as appro- 


priately incident thereto.4§ 


Particular titles held sufficient. Within the prin- 
ciple stated,*® among other titles held sufficient,°° 
titles of the following ordinances have been held 
sufficient to indicate the subjects thereof in ordi- 
nances: For the construction and use of buildings ;°+ 
for the construction and improvement of streets ;°? 


Vee 
{ y 
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corporations,®*® or to an individual to construct and 


maintain an electric light and power plant;°* grant- 


granting the right to use streets to public service 


‘Spokane vy, Lemon, 73 Wash. 248, 131 
P 853. See also Statutes [36 Cyc 
1028 et seq]. 

48. Ida.—State v. Calloway, 11 
Ida. 719, 84 P 27, 114 AmSR 285, 4 
LRANS 109. 

lowa.—Healy v. Johnson, 127 Iowa 
231, 103 NW 92; Des Moines v. Keller, 
116 Iowa 648, 88 NW 827, 93 AmSR 


Ky.—Paducah v. Ragsdale, 92 SW 
13, 28 KyL 1057. 

Md.—Baltimore y. Stewart, 92 Md. 
535, 48 A 165. 

Minn.—Duluth v. Abrahamson, 96 
Minn. 39, 104 NW 682. 

Mo.—O’Connor vy. St. Louis Transit 
€o.;° 198 Mo:- 622; .97- SW 150, 115 
AmSR ’ 495, 8 AnnCas 703; St. Louis 
v. Grafeman.-Dairy Co., 190 Mo. 492, 
89 SW 617, 1 LRANS 936. 

Oh.—Cincinnati Union Stock Yards 
Co. v. Cincinnati, 1 Oh. A. 452, 20 
Ohe Cir: (Cr. IN, 'S--458, 34° Oho Cir Ct:. 
251; Belle v. Glenville, 27 Oh. Cir. 
Ct. 181; Chittenden v. Columbus, 26 
Oh? Cir, Ct. “531. 

Okl.— Bartlesville Electric Light, 
ete., Co. v. Bartlesville Interurban R. 
Co., 26) -OkK1.7453;. 109 P+ 228,230, 29 
LRANS 77 [quot Cyc]. 

Pa,—Com. v. Larkin, 27 Pa. Super. 
397; Barton. y. Pittsburg, 4 Brewst. 
373. , 

Wash.—Everett v. Cowles, 97 
Wash. 396, 166 P 786; State v. Se- 
attle Taxicab, etc., Co., 90 Wash. 416, 
156 P 837; Seattle v. Barto, 31 Wash. 
TN U8 (a Reh Bac Gaia 

{a] Other expressions of the prin- 
ciple are: (1) Under a general sub- 
ject may be included any number of 
minor subjects if they relate to the 
general subject and form a compre- 
hensive whole. State v. Seattle Taxi- 
cab, ete., Co., 90 Wash. 416,.156 P 
837. (2) The title need not minutely 
and specifically embrace every re- 
lated matter included in the act, it 
being sufficient if all of the. provi- 
sions are in fact related or germane 
to the subject of the ordinance. Van 
Horn v. Des Moines, 195 Iowa 840, 191 
NW 144. (3) The title need not indi- 
cate the details, agency, or means by 
which the subject of the ordinance is 
to be carried into effect. Baltimore v. 
Wollman, 123 Md. 310, 91 A 339. 
(4) If the. title clearly gives notice 
of the subject of the ordinance so as 
reasonably to give notice and lead to 
an inquiry into the body of it this is 
all that is necessary. Richards v. 
Magnolia, 100 Miss. 249, 56 S 386; 
In re Hamilton Ave., 48. Pa. Super. 
156. (5) The title of an ordinance is 
sufficient if it fairly indicates to the 
ordinary mind the general subject of 
the ordinance, is comprehensive 
enough reasonably to cover all its 
provisions, and is not caleulated to 
mislead. Terr. v. Dondero, 21 Ha- 
waii 19, 20, AnnCas1914D 1192 [cit 


Cyel. 
See supra this section, 

50. Ky.—Cote Brilliante v, New- 
port, 195 Ky. 317, 242 Sw-2. 

Md.—Baltimore v. Bloecher, 132 A 
160;. Mogul v. Gaithr, 142 Md. 380, 
121 A 382. 

Mo.—St. Louis v. Kellman, 295 Mo. 
71, 243 SW 134; St. Louis v. Warren 
Commn., etc., Co., 226 Mo. 148, 126 
SW 166. 

Oh.— Cincinnati Union Stock Yards 
vy. Cincinnati, 1. Oh. -A..452,. 20 Oh: 
Cig CLUON US? 458: 347 0h; Cir iCt 2b. 

_Pa.—Murdoch v. Pittsburgh, 256 
Pa. 268, 100 A 869. 


For later cases, developments and changes in 


51. Spokane y. Wilson, 73 Wash. 
699, 181 P 856; Spokane v. Lemon, 
73 Wash. 248, 131 P 853 (both hold- 
ing that an ordinance fixing the num- 
ber of horses allowed to be. kept ina 
stable, entitled “An ordinance regu- 
lating the construction . . mainte- 


nance, use . and equipment of 
buildings,’ is not invalid under a 
charter requiring the subject of 


every ordinance to be set out clearly 
in the title thereof). 

52. In re Hamilton Ave., 48 Pa. 
Super. 156 (an ordinance entitled “An 
ordinance authorizing the grading, 
paving and curbing” of a. street 
named, and providing that ‘the cost, 
damages and expenses of the same be 
assessed against and collected from 
property specially benefited in ac- 


.cordance with the provisions of the 


acts of assembly of the common- 
wealth of Pennsylvania relating 
thereto and regulating the same,” is 
sufficiently comprehensive in its title 
to give notice of an intention to im- 
pose assessments for benefits). 

53. State v. Nebraska Tel. Co., 127 
Iowa 194, 103 NW 120 (the title to a 
city ordinance, reciting that its object 
was to “grant certain rights and 
privileges to a certain telephone com- 
pany” was sufficient to sustain a 
grant to such company of the right 
to use the streets of the city for its 
telephone lines). : 

54. Bartlesville Electric Light, 
ete., Co. v. Bartlesville Interurban R. 
Co., 26 Okl. 453, 109 P 228, 29 LRANS 
77 (the title of an ordinance reciting 
that its object was to grant to a cer- 
tain person “the right to construct, 
maintain, and operate an electric 
light and power plant” is sufficient to 
carry a grant of the right to use the 
streets and alleys of the city for the 
construction of lines and_ poles 
thereon for the purpose of operating 
the plant). 

55. Van Horn v. Des Moines, 195 
Iowa 840, 191 NW 144 (an ordinance 
granting a street railroad franchise 
and specifying generally the scope 
of the powers granted is sufficient to 
sustain the ordinance, although cer- 
tain of its provisions relative to op- 
eration of freight and mail cars, the 
appointment of superyisors to regu- 
late the operation of the fares to be 
charged, the arbitration of differ- 
ences between the city and the com- 
pany, the sale of securities, and the 
operation of motor busses in compe- 
tition with the railway were not spe- 
cifically enumerated in the title). 

56. State v. Lovelace, 118 Wash. 
50, 208 P 28 (a title of an ordinance 
“providing for the letting of exclu- 
sive contract for the removal of ma- 
nure, garbage,” etc., providing penal- 
ties, and repealing another ordinknce, 
was held sufficient, although it did 
not cover a provision making a 
charge to individuals hauling their 
own garbage to the city dump, the 
title of an act being sufficient if it 
covers the subject matter). 

57. Guzzi v. McAlister, 21 Cal, A. 
276, 131 P 336. 

[a] Regulating and licensing 
liquor traffic.—(1) An ordinance en- 
titled “Sale of Intoxicating Liquors” 
and embracing a provision prohibit- 
ing the opening of licensed saloons 
on Sunday is not in conflict with a 
charter provision requiring the sub- 
jects of legislature to be expressed in 
the title. Duluth vy. Abrahamson, 96 
Minn, 39, 104 NW 682. (2) The title 


ing a street railroad franchise;°* letting contracts ;°° 
regulating and licensing the business of selling in- 
toxicating liquors;>*’ regulating or prohibiting the 
running of animals at large;°* regulating the sale of 
food products;°® regulating the use of streets by 
the owners of vehicles;°° relating to condemnation 


“An ordinance regulating and licens- 
ing liquor dealers within the village 
of St. Anthony” is sufficient where 
the ordinance provides for the pay- 
ment of a fixed sum for retail liquor 
dealers only, and prohibits the busi- 
ness of running a restaurant or lunch 
counter in connection therewith or in 
the same room, and also requires the 
doors to be closed on Sunday, and: 
also prohibits music, singing, and 
dancing in the room occupied as a 
Saloon. St. Anthony y. Brandon, 10 
Ida. 205, 77. P 322. 

58. Paducah v. Ragsdale, 122 Ky. 


425, 92 SW 138, 28. KyL 1057; and 
cases infra this note. 
[a] Regulating or prohibiting 


running of animals at large.—(1) An 
ordinance of a city of the second 
class, entitled “An ordinance to regu- 
late and prohibit the running at large 
of animals,’ and containing therein 
provisions for the taking up and im- 
pounding of cattle running at large 
within the corporate limits of the 
city, contains a title sufficiently ex- 
tended to embrace also a section pro- 
hibiting any person from breaking 
open the inclosure established by the 
city.as a pound, and forbidding the 
unlawfully taking and driving there- 
from of animals impounded therein. 
Smith v. Emporia, 27 Kan. 528. (2) 
The title of an ordinance, “An act 
relating to domestic animals and pro- 
hibiting their running at large,’ is 
sufficient to authorize the incorpora- 
tion in the ordinance of ‘provisions 
incident to aud regulating animals 
running at large, such as naming the 
kind, the territory or place in which 
they shall not run at large, the im- 
pounding and sale and fees to be 
collected, and the penalty. Best v. 
Broadhead, 18'Ida. 11, 108 P 333. 


59. Reading City. v. Miller, 45 Pa. 
Super. 28. 
[a] Regulating the sale of food 


products.—(1) All the provisions of 
an ordinance being germane to the 
one subject of regulating the busi- 
ness of selling milk and cream, the 
charter provision that the subject 
matter be expressed in the title of 
an ordinance is satisfied by the title, 
being an ordinance to license and 
regulate the sale of milk and cream, 
to provide for the inspection thereof, 
and prescribe the penalties to prevent 
the sale and distribution of any but 
pure milk and cream. St. Louis v. 
Liessing, 190 Mo. 464, 89 SW 611, 1 
LRANS 918. (2) The provision of 
an ordinance that vendors of milk 
and cream Shall register with the 
health commissioner and pay a regis- 
tration fee of one dollar satisfies the 
charter provision that the subject 
matter be expressed in the title of 
an ordinance, the title being an or- 


'dinance to license and regulate the 


sale of milk and cream, to provide 
for the inspection thereof, and to 
prescribe penalties to prevent the 
sale and distribution of any but pure 
milk and cream, St. Louis v. Grafe- 
man Dairy Co., 190 Mo, 492, 89 SW 
617, 1 LRANS 936. 

60. Withey v. Fowler, 164 Iowa 
ai, 145 NW 928; and cases infra this 
note, 

[a] Regulating use of streets by 
owners of vehicles.—(1) An _ ordi- 
nance for “governing and regulating 
traffic on the streets” which not only 
regulates vehicles in use or standing, 
but also how drivers shall drive, turn, 
cross, and how and where standing 


the law see cumulative Annotations, same title, page and note number, 


, 


§§ 805-807} 


proceedings ;*! relating to deadly weapons;* ‘‘relat- 
ing’’ to intoxicating liquors ;** relating to licenses ;°4 
relating to obstruction of, or injuries, to streets ;% 
relating to the suppression of sale of intoxicating 


liquors.*® 


[§ 806] 3. Enacting Clause.*7 No enacting clause 
is necessary in the absence of constitution, statute, 
Where there is a statu- 
tory requirement that there be an enacting clause, 
it is very generally held that a substantial compli- 
ance with the requirement is sufficient ;°° and other 
decisions apparently lay down the rule more broadly 
that the statutes are directory and that a failure 
to follow the prescribed form will not invalidate the 
ordinance;*° and some decisions have even gone so 
far as to hold that the entire omission of an enact- 


or ordinance requiring it.®§ 


vehicles shall be placed, and in a 
separate section deals with obstruc- 
tions, clearly expresses such subject 
in its title. Withey v. Fowler, 164 
Jowa 377, 145 NW 9238. (2) An ordi- 
nance entitle? ‘‘An ordinance regu- 
lating the operation of motor busses, 
providing for certain annual pay- 
ments and providing for the licensing 
thereof,” the ordinance itself making 
full provision for issuing licenses, 
payment of fees, execution of bonds, 
revocation of licenses, regulation of 
operation, appeal, inspection of 
busses, and penalty for violation of 
the provisions of the ordinance, con- 
tains no more than one subject, which 
is clearly stated in the title. Powels- 
land v. Toledo, 15 Oh. A. 198. (3) Un- 
der a charter requiring’ the subject 
of an ordinance to be set out clearly 
in the title, the title of an ordinance 
to regulate the operation of motor 
vehicles carrying passengers’ for 
hire, with certain exceptions, upon 
streets containing a double track of 
a street railway line, is not at vari- 
ance with provisions therein which 
at certain times and places prohibit 
the operation of such busses on such 
streets. Schultz v. Duluth, 163 Minn. 
65, 203 NW 449. (4) An ordinance 
entitled “an ordinance to regulate bi- 
cycles’? is broad enough to cover the 
use of vehicles on the street. Des 
Moines v. Keller, 116 Iowa 648, 88 
NW 827, 93 AmSR 268, 57 LRA 243. 

61. De Priest v: Camp, 101 Kan. 
810, 168 P 872; Bouis v. Baltimore, 
138 Md. 284, 113 A 852. 

[a] Condemnation ordinances.—An 
ordinance entitled “An ordinance to 
open, grade, macadamize and other- 
wise improve’ a _ street contained 
provisions for taking lands acquired 
by condemnation, and paying dam- 
ages. It was held that the word 
“open” implied acquisition by con- 
demnation, if necessary, of lands re- 
quired, and that the title sufficiently 
indicated intent to condemn. SBeech- 
wood Park Land Co. vy. Summit, 78 
ING Joie 282. Toe Sle 


62. Ocean Springs vy. Green, 77 
Miss. 472, 27 S 743. 
63. Everett v. Cowles, 97 Wash. 


396, 166 P 786 (the provision of an 
ordinance forbidding a license pos- 
sessor to isSue prescriptions for in- 
toxicating liquor unless required as 
medicine is germane to an ordinance 
whose title states that it relates to 
intoxicating liquors). 

64. Guzzi v. McAlister, 21 Cal. A. 
276, 131 P 336 (regulating the li- 
censing of dealers in intoxicating 
liquors). 

{a] Ordinances relating to licenses. 
—(1) The title “an ordinance con- 
cerning certain licenses in the city of 
Louisville’ is sufficiently specific 
without enumerating the various 
streets and occupations embraced in 
the ordinance. Elliott v. Louisville, 
101 Ky. 262, 40 SW 690, 19 KyL 414. 
(2) Where a city ordinance was en- 
titled “An ordinance to license and 
regulate certain trades and occupa- 
tions in the city of Seattle, providing 
penalties for the violation thereof, 
and repealing all ordinances incon- 
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conclusion.” 


[§ 807] 4. Showing Authority To Enact. 
absence of statutory requirement, it is not essential 
to the validity of an ordinance that it should indi- 
cate or mention the statute or charter provision 
by virtue of which the council derived its power 
to pass the ordinance;’* this power will be pre- 
sumed until the contrary is shown.’* 
exist, the enactment may be imputed to either.?® 
Even the misrecital in an ordinance of the source 
of the power by which the ordinance is passed does 
not invalidate it if in point of fact the power to 
enact it existed."¢ 


sistent therewith,’ such title was 
sufficient to sustain the ordinance, 
which provided for the licensing and 
regulation of several separate and 
distinct trades, among which was 
that of a pawnbroker, and making it 
unlawful for a pawnbroker to trans- 
act his business without first procur- 
ing a license. Seattle v. Barto, 31 
Wash 419 ie W35ae () erhew tithe 
of an ordinance, “on the regulation 
of private business, including li- 
censes,” is broad enough to include 
licenses, on a business, in the nature 
of an occupation tax or for revenue, 
as well as for purpose of regulation. 
Head v. Portland, 115 Or. 533, 235 P 


65. Healy v. Johnson, 127 Iowa 
221, 102 NW 92 (a title, “ordinance 
relating to obstructions of or injury 
to streets, alleys and sidewalks,” is 
sufficient to sustain a provision pro- 
hibiting the leaving of horses in such 
highways without being properly se- 
cured). 

66. Kansas City v. Jordan, 99 Kan. 
814, 163 P 188, AnnCas1918B 273 (an 
ordinance, declaring property used in 
connection therewith common nui- 
sances and providing for abatement 
of such nuisances, regulating trans- 
portation of intoxicating liquor if 
legal, and prohibiting transportation 
for illegal purposes, sufficiently indi- 
cates the subject matter.of the or- 
dinance). 

67. In initiative or referendum or- 
dinance see infra § 969. 

68. Colby v. Medford, 85 Or. 485, 
167. P* 487. 

fa] Constitutional provision held 
not to require enacting clause.—A 
provision prescribing the form of an 
enacting clause as “Be it enacted by 
the people of the State of Oregon.” 
State v. Dalles City, 72 Or. 337, 350, 
143 P 1127, AnnCas1916B 855. 

69. Colo.—Peo. v. Chipman, 31 
Colo, 90, 71° PB 1208: 

Ida.—Best v. Broadhead, 18 Ida. 
11, 108 P 333. 

Ill.—Law v. Peo., 87 Ill. 385. 

Ky.—Fowler v. Oakdale, 158 Ky. 
6038, 166 SW 195. 

Or.—Colby v. Medford, 85 Or. 485, 
167 P 487; State v. Kelsey, 66 Or. 70, 
133 P 806. 

Tex.—Coffee v. Castleberry, (Civ. 
A.) 258 SW 889; Brownsville v. Fer- 
nandez, (Civ. A.) 202 SW 112; Ex p. 
Keeling, 54 Tex. Cr. 118, 121 SW 605, 
130 AmSR 884. 

Wash.—State vy. Fountain, 14 Wash. 
236,'44 PB 270. 

Wis.—State v. Nohl, 113 Wis. 15, 
88 NW 1004. g A 

[a] Rule applied.—(1) Where a 
statute provides that the style of or- 
dinances in cities and towns shall be: 
“Be it ordained by the city council 
or board of trustees of ... ,” an or- 
dinance with an enacting clause as 
follows: “Be it ordained by the town 
council of the town of... ,” is a 
substantial compliance with the stat- 
ute. Peo. v. Chipman, 31 Colo. 90, 
71 P1108. (2) A resolution of a city 
containing an enacting clause, ‘Re- 
solved that the people of the City of 
Gold Hill,” ete., sufficiently complied 
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ing clause required by statute will not vitiate the 
ordinance where the charter does not so provide,‘ 
although other decisions have reached the contrary 


In the 


If two powers 


with a charter provision that the en- 
acting clause of every ordinance or 
resolution shall be, “The people of 
the city of Gold Hill do ordain or 
resolve,” ete. State v. Kelsey, 66 
Or. 70, 183 P 806. (8) The enacting 
clause of an ordinance of the city of 
Calvert, in the form prescribed by 
Rev. St. (1895) art 559, providing 
that the style of ordinances shall be, 
“Be it ordained by the city council 
of the city of ——” (inserting the 
name of the city), is sufficient, al- 
though the corporate name of the 
city is the “Mayor, Aldermen, and 
Inhabitants of the City of: Calvert,” 
and the word “Calvert” alone is used. 
Bs Dp. decline. 64) Tex, Cry eeeewe ) 
SW 605, 130 AmSR 884. (4) Under 
charter of city of Brownsville, re- 
quiring that ordinances begin with 
words “Be it ordained by the city of 
Brownsville,” an ordinance so begin- 
ning was not void because it did not 
begin “Be it ordained by the council 
of the city of Brownsville.” Browns- 
ville v. Fernandez, (Tex. Civ. A.) 202 
Sw 112. 

70. Peo. v. Burke, 206 Ill. 358, 69 
NE 45; Tarkio v. Cook, 120 Mo. 1, 25 
SW 202, 41 AmSR 678. 

71. Cartersville v. McGinnis, 142 
Ga. 71, 82 SH 487, AnnCas1915D 1067; 
Peo:nvi Lee, 12 Ei) Ads IN AT 
Chicago, ete.; R. Co. v. Hines. :82) tak: 
A. 488 [aff 183 Ill. 482, 56 NE 177]; 
Peo. v. Murray, 57 Mich. 396, 24 NW 
118; St. Louis v. Foster; 52 Mo. 513; 
Cape Girardeau v. Riley, 52 Mo. 424, 
14 AmR 427. 

72. Nortonville.v. Woodward, 191 
Ky. 730, 231 SW 224; Colby v. Med- 
ford, 85 Or. 458, 167 P 487; Coffee v. 
Castleberry, (Tex. Civ. A.) 258 SW 
889; Galveston, etg., R. Co. v. Harris, 
(Tex. Civ. A.) 36 SW 776. See Milton 
Borough v. Hoagland, 3 Pa. Co. 283 
(a borough ordinance recited as en- 
acted by the chief burgess and town 
council, when the corporate name is 
the chief burgess, assistant burgess, 
and town council, is void). 

73. Ex. p. Lune; 77 iCalipAy Ax 0794 
P 594; Hast Baltimore Station Meth- 
odist Protestant Church v. Baltimore, 
6 Gill (Md.) 391, 48 AmD 540; South 
Fulton vy. Edwards, 148 Tenn. 130, 251 
SW 892; Fisher v. Vaughan, 10 U. C. 
Q. B. 492; Grierson v. Ontario, 9 U. C. 
Q. B: 623. 

74. East Baltimore Station Meth- 
odist Protestant Church v. Baltimore, 
6 Gill (Md.) 391, 399, 48 AmD 540; 
Fisher v. Vaughan, 10 U. C. Q. B. 492. 

“Tf it state no particular power, 
as its basis, judicial courtesy requires 
that we should regard it as emanat- 
ing from that power, which would 
have warranted its passage.” Hast 
Baltimore Station Methodist Protes- 
tant Church v. Baltimore, 6 Gill 
(Md.) 391, 399, 48 AmD 540. 


75. Hast Baltimore Station Meth- 
odist Protestant Church y. Baltimore, 
supra. 

76. Dreyfus v. Montgomery, 4 


Ala. A. 270, 58 S: 7380; Ex’ p. Yune, 
7 Cal. A. 440, 94 P 594; Delamater v. 
Chicago, 158 Ill. 575, 42 NE 444; 
Baltimore v. Ulman, 79 Md. 469, 30 
A. 43 [aff 165 U..S. 719 mem, 17 SCt 
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[§ 808] 5. Statement of Reasons or Necessity 


for Enactment. Unless there is an imperative re- 
quirement to that effect,77 as a general rule an ordi- 
nance or resolution need not state or explain the 
reasons for, or the exigency which occasioned, its 
enactment.’?8 Necessity, it is said, is sufficiently 
implied in the action on the subject,’® and will be 
presumed in the absence of evidence to the con- 
trary.8° Even when required, a statement of the 
reason or necessity for the enactment made in the 
preamble instead of in the body of the ordinance*+ 
may suffice, and it need not recite the facts consti- 
tuting the reason or necessity.®? 

[$ 809] 6. Expressing Time of Taking Effect. 
Under a requirement that ordinances should express 
the time when they will take effect,®* some definite 
time must be fixed by the ordinance itself,*4 and 
a provision that it shall ‘‘take effect immediately 
after the legal publication thereof’’ is not sufficient 
where the ordinance itself contains no direction as 
to when or for what length of time it shall be pub- 
lished.8® However, where a statute provides that 
an ordinance shall take effect ten days after publi- 
cation, it is not essential to the validity of an ordi- 
nance that it should contain a provision as to the 
time when it should take effect.¢ 

[§ 810] 7. Seal. Statutes requiring by-laws to be 
under seal have been held to be mandatory, and 

“it has been held that a by-law not sealed is of no 
effect.87 The by-law should be sealed at the meet- 
ing at which it is passed.®® 


1001 mem, 41 L. ed. 1184 mem]. See 
State v. Several Parcels of Land, 80 


sons”). 
83. 
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See Van Alstine v. Peo., 87 
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Wrongful detention of seal by clerk. Where the 
seal is’ wrongfully detained by the clerk, a by-law 
removing him from office may be sealed with another 
seal pro hae vice.*® 

[§ 811] F. Enactment®°—1. By Whom Power Ex- 
ercised. The common-law power to enact by-laws, 
inherent in a municipal corporation, belongs to the 
body at large.®t If the power is conferred upon 
the corporation by charter, the modern doctrine is 
that the power belongs to the council, unless some 
other body is specially designated therefor;9* and 
an ordinance or by-law enacted by any other than 
the authorized body is null and void.°* Neverthe- 
less a de facto board or council may enact a valid 
ordinance.** Where ordinances imposing extraordi- 
nary pecuniary obligations upon municipalities are 
required to be enacted or specially authorized by 
popular vote of the citizens,®® the enactment of an 
ordinance by the council without this authority is 
vain and futile,°° and bonds issued thereunder are 
void.°? 

[§ 812] 2. Method of Enacting®*—a. In General. 
Subject to the limitation that noncompliance with 
merely formal requirements in the manner of enact- 
ing an ordinance is generally considered by the 
courts as no ground for declaring it void,®® where 
the manner‘of enacting ordinances is prescribed by 
statute or charter, the provisions are very generally 
considered mandatory, and the power must be exer-. 
cised in the manner prescribed or the ordinance will 
be void.t. However, the view taken by some deci- 


144. ; 
Tex.—State v. Goowin, 69 Tex. 55, 


Nebr. 11, 113 NW 810 (an ordinance 
is not rendered invalid by the fact 
that it recites that it was passed un- 
der a law subsequently declared un- 
constitutional where another statute 
existed at the time of the passage 
under which the ordinance might be 
validly enacted. The recital was un- 
necessary and may be disregarded as 
surplusage). 

77. Hoyt v. Bast Saginaw, 19 
Mich. 39, 2 AmR 76; Carville v. Mc- 
Bride, 45 Nev. 305, 202 P 802. 


7g. Cal.—Ex p.. Yung, 7 Cal. A. 
440, 94 P 594. 

Conn.—Townsend vy. Hoyle, 20 
Conn. 1. 


La.—Crowley v. Ellsworth, 114 La. 
308, 38 S 199, 108 AmSR 353, 69 LRA 
276. 

Mo.—Kiley v. Forsee, 57 Mo. 390; 
Young v. St. Louis, 47 ‘Mo. 492. 

Mont.—State v. Butte, 69 Mont. 
232) 221 °P 624. 

N. Y.—New York v. Dry Dock, etc., 
R. Co., 133 N. Y. 104, 30 NE 563, 28 
AmSR 609; Cronin v. Peo., 82 N. Y. 
818, 37 AmR 564; Trinity Church v. 
Higgins, 27 N. Y. Super. 1 [rev on 
other grounds 48 N. Y. 532]; Stuy- 
vesant’ v. New York, 7 Cow. 588; 
Coates v. New York, 7 Cow. 585. 

C.—Raleigh v. Peace, 110 N, C. 
32, 44 SE 521, 17 LRA 330. 

Tex.—Connor vy. Paris, 87 Tex. 32, 
27 SW 88. 

“Clearly, a legislative body does 
not have to give any reasons for its 
enactments; not though such reasons 
plentiful as blackberries in 
June.’” Crowley v. Ellsworth, 114 
La. 308, 310, 38 S 199, 108 AmSR 353, 
69 LRA 276. 


79. Townsend v. Hoyle, 20 Conn. 1. 
80. See supra § 199. 
81. Dean v. Senatobia, 142 Miss. 


815, 108.S 178. 

[a] Charter provisions for state- 
ment in preamble.—Carville v. Mc- 
Bride, 45 Nev. 305, 202 P 802. 

82. Carville v. ‘McBride, 45 Nev. 
305, 202 P 802 (there is & wide dis- 
tinction between the requirement of 
the recital of “facts” and of “rea- 


ane 523 (charter of village of Hud- 
son). 

84. Watkins v. Hillerman, 73 Hun 
317, 26 NYS 252. 

85. Watkins v. Hillerman, supra. 

86. Depue v. Banschbach, 273 Ill. 
574, 113 NE 156. 

87. Re Whitewater, 14 Man. 153; 
Re Davis, 38 Ont. L. 240, 11 OntWN 
217; Holt v. Medonte Tp., 22 Ont. 302; 
Canada Atlantic R. Co. v. Ottawa, 12 


ae A. 234 [app dism 12 Can. S. C. 

88. Canadian Atlantic R. Co. vy. 
Ottawa, supra. 

89. London West v. Bartram, 26 
Ont. 161. 

90. Cross vat orentea: 


Call and notice of meeting see supra 
§§ 760-764, 

Enacting clause see supra § 806. 

Mode of voting see supra § 772. 

Necessity for duly organized meet- 
ings see supra §§ 754-765. 

Number of votes required to pass or- 
dinance see supra § 774 et seq. 

EAD te authority to enact see supra 


Statement of reasons or necessity for 
enactment see supra § 808. 


91. Willcock Mun. Corp. p 100. 
92. Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 


142; Polinsky v.' Peo., 73 N. Y. 65; 
Peo. v. New York Bd. of Health, 33 
Barb. (N. Y.) 344; Cushing v. Buffalo 
Bd. of Health, 13 NYSt 783. 

93. Peo. v. Coon, 25 Cal. 685; Mar- 
shall v. Cadwalader, 36 N. J. L. 283. 

94 Ala.—Butler v. Walker, 98 
Ala. 358, 13 S 261,39 AmSR 61; 
Lotkhart v. Troy, 48 Ala. 579. 

Iowa.—Decorah vy. Bullis, 25 Iowa 
12; Cochran v. McCleary, 22 Iowa 75. 

Ky.—Pence v. Frankfort, 101 Ky. 
534, 41 SW 1011, 19 KyL TOW, 

Md.—Koontz v. Hancock, 64 Md. 
134, 20 A 1039. 

Nebr.—State v. Gray, 23 Nebr. 365, 
36 NW 577. 

Oh.—Kirker. v. Cincinnati, 48 Oh. 
St. 507, 27 NE 898; Scovill v. Cleve- 
land, 1 Oh. St. 126. 

Tenn.—Ensley v. Nashville, 2 Baxt. 


5 SW 678. 

Va.—Roche v. Jones, 87 Va. 484, 12 
SHE 965. 

Wis.—Dean vy. Gleason, 16 Wis. 1. 

Ont.—Re Vandyke, 12 Ont. L. 211, 
7 OntWR 739. 

95. See constitutional provisions; 
and infra §§ 946-970. 

Ray, 19 Wall. 


96. Nashville v. 
(U. S.) 468, 22 L. ed. 164; Keay v. 
Regie $d. Saske Tne (3'72),16 DomLR Soy 
22-WestLR 185, 2 WestWkly 1072. 

97. See infra XIX in 44 G. J. 

98. Cross references: 

Call and notice of meeting see supra 

§ 760 et seq. 

Mode of voting see supra § 772. 
Number of votes required see supra 

§ 774 et seq. 

99. Ala.—Lane.v. Tuscaloosa, 12 
Ala, A. 599, 603,.67 S 778 [cit Cyc]. 

Cal.—Matter of Guerrero, 69 Cal. 
835 Oui 2 Owe 

Ill.— Rogers v. Mendota, 200 Ill. A. 
254, 257 [eit Cyc]. 

Miss.—Corinth v. Sharp, 107 Miss. 
696, 65 S 888, 889 [auot Cyc]. 

Mo.—Rumsey Mfg. Co. v. 
City, 215 - Mo. As -iTby “St. 
Stern, 3 Mo, A. 48. 

N. D.—Ashley v. Minneapolis, etc., 
Ro 'Co.j637 Ns VD, )147;, 453, 063 NIV 
127 [eit Cyc]. 

Wash.—State v. Benton County 
Super. Ct., 64 Wash. 594, 117 P 487. 

Ww. Va—-Bluefield v. Johnson, 68 W. 
Va. 308, 69 SE 848. 

B. C—Belrose v. Chilliwhack, 3 
B. C. 115 (under special statutory 
provisions). 

Ont.—Merritton v. County, 41 Ont. 
L. 6, 89 DomLR’328. 

1. U. S.—Monett Electric Light, 
ete., Co. v. Monett, 186 Fed. 360. 

Ala.—Cooper v. Valley Head, 212 
Ala. 125, 101 S 874; Reese v. State, 
184 Ala. 36, 62S 847, 


Schell 
Louis v. 


Ark. —Newbold v. Stuttgart, 145 
Ark, (544, 224 «SW 9935 ‘Arkansas 
Light; ete: ‘Con va Cooley, 138 Ark 


390, 211 SW 664. 
Colo.—Sullivan v. 

Colo. 488, 18 P 736. 
Ill.— McLean y. East St. Louis, 222 


Leadville, 11 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sions is that the provisions are merely directory? 
and can be suspended by the council acting as a 
legislative body. Under a rule already stated,* 
where the mode of procedure for action by a munici- 
pal council is not prescribed by constitutional or 
statutory provision, the council may adopt any 
reasonable mode it sees fit for the enactment of ordi- 
nances.° 

[§ 813] b. Adoption of Parliamentary Rules. 
While municipal governing bodies usually adopt or 
recognize parliamentary law as their rules of order 
and proceeding,® courts ordinarily will not annul or 
invalidate an ordinance enacted in disregard of par- 
lhamentary rule, provided the enactment is made 
in the manner required by statute.’ The rules of 
parliamentary practice are merely procedural, and 
not substantive.® 

[§ 814] c. Separate Consideration of Ordinances. 
In the absence of any statutory prohibition, it has 
been held that a municipal council may by a single 
vote or ordinance declare any compilation of ordi- 
nances® or any number of proposed ordinances? in 
force. On the other hand it has been held that, 
where statutes provide expressly or in effect that 
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each ordinance shall be separately considered on its 
own merits, the statutes are to be considered manda- 
tory and a separate consideration and vote on each 
ordinance is indispensable to give it validity;'+ and 
where this view obtains even a unanimous vote upon 
two or more ordinances jointly will not give validity 
to either.1? 

[§ 815] d. Reference to Committee. Under a stat- 
ute providing that ‘‘no bill shall be considered un- 
less referred to a joint or separate committee,’’ ete., 
a reference of an ordinance to the city council, sit- 
ting as a committee of the whole, which considers 
the ordinance section by section will be sufficient.1% 

[§ 816] e. Time of Passing Ordinance.'* In the 
absence of any statutory provision to the contrary 
it is permissible for a municipal council to pass an 
ordinance on the day of its introduction,” or at a 
single session;'® and on the other hand the lapse 
of a year between the date of its introduction and 
the date of its passage will not invalidate it.17 How- 
ever, a charter or statutory provision that ordi- 
nances shall not be passed at the meeting,!® or on 
the same day on which they were introduced or 
reported,'® or on the same day on which they were 


Ill. 510, 78 NE 815; Spangler v. Ja- 
coby, 14 Ill. 297, 58 AmD 571. 

Ind.—Swindell v. State, 143 Ind. 
153, 42 NE 528, 35 LRA 50; Delphi 
v. Evans, 36 Ind, 90, 10 AmR 12. 

Iowa.—Farmers’ Tel. Co. vy. Wash- 
ta, 157 Iowa 447, 133 NW 361; Sutton 
v. Mentzer, 154 Iowa 1, 184 NW 108. 

Ky.—Baker vy. Combs, 194 Ky. 260, 
239 SW 56; Knepfle v. Southgate, 194 
Ky. 346, 238 SW 1051; Bates v. Mon- 
ticello, 173 Ky. 244, 190 SW 1074. 

La.—De Ridder v. Head, 139 La. 
840, 72 S 374. 

Mich.—Steckert v. East Saginaw, 
22 Mich. 104. 

Mo.—Verdin vy. St. Louis, 27 SW 
447; St. Louis v. Withaus, 90 Mo. 646, 
3 SW 395; Rumsey Mfg. Co. v. Schell 
City, 21 Mo. A, 175. 

N. J.—Simmerman y. Wildwood, 60 
Neds Lagdol. 40 A; 1132" tat 61) N: 5 igi 
695, 43 A 1097]; Avis v. Vineland, 55 
N. J. 1, 285,26 A 149; State v. Ber- 
gen,'33 N..J;,.L. 72. 

N. Y.—Matter of vee Market St., 
16 Hun 85, 27 NYS 84 

N. D.—Pickton v. Parzo, MO IN 1D: 
469, 88 NW 90; O’Neil v. Tyler, 3 N. 
Pate oe IN Wey tod. nl 

Oh.—Campbell vy. Cincinnati, 49 Oh. 
St. 463, 31 NE 606; Sullivan v. 
Pausen, o, Obie Cir Cty 196,33 Oh.-Cir; 
Dec. 98. 

Tenn.—Memphis St. R. Co. v. Rapid 
ae ae Co., 188 Tenn. 594, 198 SW 

Tex.—San Antonio vy. Micklejohn, 
89 Tex. 79, 38 SW 735; Mills v. San 
Antonio, (Civ. A.) 65 SW 1121. 

Va.—Danville v. Shelton, 76 Va. 
325. 

Wash.—Tennent v. Seattle, 83 
Wash. 108, 145 P 83; Savage v. Ta- 
coma, 61 Wash. 1, 112 P 78. 

Ont.—Fleming v. Sandwich, 44 Ont. 
L. 514, 46 DomLR 6138. 

Que.—Loiselle v. Temiscaming, 50 
Que. Super. 387, 38 DomLR 686. 

“The mode of procedure to be fol- 
Yowed in the enactment of ordinances 
as prescribed by statute must be 
strictly observed. Such statutory 
powers constitute. conditions prece- 
dent; and unless the ordinance is 
adopted in compliance with the con- 
ditions and directions thus 
seribed, it will have no 
Campbell v. Cincinnati, 49 Oh. 
463, 474, 31 NE 606, 

2. Schoenfeld vy. Seattle, 265 Fed. 
726; Aurora Water Co. v. Aurora, 129 
Mo. 540, 31 SW 946; Rockville v. 
Merchant, 60 Mo., A. 365; Barton v. 
‘Pittsburg, 4 Brewst. (Pa.) 373. 

3. See cases supra note 2. 

- Suspension of rules generally see 
infra §§ 821-823. 
4 See supra § 770. 


5. Ill.—Swift v. vine 162 Ill. 534, 
44 NE 528, 33 LRA 470. 

Nebr.—State v. Hoecort 83 Nebr. 
690, 120 NW 199. 

N. D.—Ashley v. Minneapolis, etc., 
Ora NG atau t OStLINIWVE uiteels 

Utah.—Salt Lake City v. Howe, 37 
Utah 170, 176, 106 P 705, AnnCas1912 
C 189 [quot Cyc]. 

W. Va.—Taylor County Ct. v. Graf- 
ton, 77 W. Va. 84, 86 SH 924, 925 
[cit Cyc]. 

“Where the legislature has not re- 
quired the observance of any for- 
mality in passage of village ordi- 
nances, it is sufficient that an ordi- 
nance shall be proved to be the will 


of the governing body.” Ashley v. 
Minneapolis, etc., R. Co., supra. 

6. Landes v. State, 160 Ind. 479, 
67 NE 189. 

7. Iowa.—McGraw v. Whitson, 69 
Iowa 348, 28 NW 6382. 


Ky.—Tuell v. Meacham Contracting 
Co., 145 Ky. 181, 140 SW 159, AnnCas 
1918B 802; Weatherhead v. Cody, 85 
Sw 1099, 27 Kyl 681. 

Mass.—Holt vy. Somerville, 127 
Mass. 408. 

Mich.—Whitney v. Hudson, 69 
Mich. 189, 87 NW 184. 

Oh.—Madden v. Smeltz, 2 Oh. Cir. 
Ct. 168, 1 Oh. Cir. Dec. 424. 


Tex.—Hutcheson vy. Storrie, (Civ. 
A.) 48 SW 785. 
Wis.—Winninger v. Waupun, 183 


Wis. 32, 38, 197 NW 249 [cit Cyc]. 
8. Winninger v. Waupun, supra. 
9. Wabash- R. Co. v. Gretzinger, 

182 Ind. 155, 104 NE 69; Garrett v. 

Janes, 65 Md. 260, 3 A 597. 

10. Garrett v. Janes, supra. See 
Wright v. Forrestal, 65 Wis. 341, 27 
NW 52 infra note 11. 

11. State v. Livermore, 192 Iowa 
626, 185 NW 1; Markham v. Anamosa, 
122 Iowa 689, 98 NW 493; Campbell 
v. Cincinnati, 49 Oh. St. 463, 31 NE 
606; Sullivan v. Pausch, 5 Oh. Cir. 
Ct. 196, 3 Oh. Cir, Dec. 985, But see 
Wright v. Forrestal, 65 Wis. 341, 347, 
27 NW 52 (a statute providing that 
“the vote on the passage of every 
such resolution shall be taken by 
yeas and noes, and duly entered in 
the journal of proceedings” does not 
require each resolution to: be voted on 
and enacted separately). 

12. State v. Livermore, 192 Iowa 
626, 185 NW 1. 

13. Hallock v. Lebanon, 215 Pa. 
1, 64 A 362. 

By bicameral council see infra 


“In re Fourth St, 19 Paz Co; 


Taylor County Ct. v. Grafton, 
. Va. 84, 86 SE 924, aa 


17. McLaughlin y. Chicago, 


Ill. 518, 64 NE 1036. ; 

18. Cooper v. Valley Head, 212 
Ala. 125, LO) SY 8745" Phornitioy. 
Stephany, 66 N. J. L. 171, 48 A 573; 
Flood v. Atlantic City, 63 IN id 5d 
530, 42 A 829; Cowen v. Wildwood, 
60 INET: Te 365. 388 A 22; State v. Jer- 
sey City, 34 N. J. L. 429: Ackersman 
v. Bergen, 33 N. J. L. 39; Tennent vy. 
Seattle, 83 Wash. 108, 145 P 83, 

[a] Sufficient compliance with 
statute.—Where a provision requires 
that no ordinance shall be passed by 
the common council unless the same 
shall have been introduced before the 
common council at a previous stated 
meeting, and the ordinance attacked 
was introduced at the stated meeting 
of July 25, 1892, and passed by the 
common council at a meeting held 
for that purpose on August 1, 1892, 
this was in compliance with the stat- 
ute. Thorhill v. Stephany, 66 N. J. L 
171, 172, 48 A 573. j 

[b] Insufficient compliance with 
statute.—The charter requirement of 
a city that an ordinance shall not be 
passed at the meeting at which it is 
introduced cannot be evaded by the 
subterfuge of first introducing what 
purported to be an ordinance, but 
which was without body or parts, 
and could only have been intended as 
the title to an ordinance subsequently 
to be written and at the next meeting 
of the council introducing a com- 
pleted ordinance with Substantially 
the same title but containing various 
other matters not embraced within 
the title first introduced. Tennent vy. 
Seattle, 83 Wash. 108, 145 P 83. 

19. In re Black St., 236 Pa. 395, 84 
A 918; Altoona v. Bowman, 171 ‘Pa. 
307, 33 A 187, ; 

[al Sufficient compliance.—A stat- 
ute, providing that no ordinance shall 
be finally passed on the day of intro- 
duction except in case of emergency, 
does not render invalid an ordinance 
passed both by the common and se- 
lect council of a city of the second 
class, on the same day, if it was in- 
troduced on a prior day, and signed 
by the mayor on a subsequent day. 
In re Black St., 286 Pa. 395, 84 A 


918 

[b] Statute applicable to both 
branches of council. — A_ statute, 
which provides that “no bill shall be 
passed finally in-either branch upon 
the same day on which it was intro- 
duced or reported,” applies with 
equal force to both branches of coun-. 
cil, that in which a bill has been first 
introduced as well as the other 
branch to which it has been messaged 
or reported after it has been fully 
acted on by the former. Altoona v. 
Bowman, 171 Pa, 307, 33 A 187. 
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introduced or within five days thereafter,?° or that 
an ordinance shall not be passed until ten days after 
introduction thereof,?* or that at least two weeks 
shall elapse between the passage from one board 
of the general council to another on an ordinance 
for original street improvements,” must be com- 
plied with. The purpose of these provisions is to 
prevent hasty, ill-advised legislation,?? and they 
have very’ generally been held mandatory, and a 
noncompliance therewith fatal to the ordinance.** 
However, the statutes will not be extended to cases 
which are not within the legislative intent.”® 
Amended ordinance. To render valid the passage 
of an ordinance under charters or statutes of the 
character under consideration the ordinance finally 
passed must be in substance the same as the ordi- 
nance originally introduced.?® Any material or sub- 
stantial difference between the ordinance originally 
introduced and that passed will render the ordinance 
void if the ordinance in the form in which it was 
finally passed was not before the council for the 
required time,?” or was passed at the meeting at 
which it was introduced.?® On the other hand an 
ordinance will not be invalidated because when 
finally passed it is not in the exact form as was 
originally introduced, provided the changes are not 
substantial and material.?® Under a statute provid- 
ing that no resolution or amendment thereof shall 
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be passed at the same meeting at which it is origi- 
nally presented, by reasonable implication an amend- 
ment to a resolution may be also amended at a meet- 
ing subsequent to that at which the resolution* was 
passed.°° 

Adjourned meetings. Where a statute requires 
that an ordinance be passed at two sesssions held on 
different days, it has been held that an adjourned 
meeting to another date will be considered a sepa- 
rate session and not a continuation of the original 
meeting ;*+ but there is authority directly to the 
contrary.*? 

[§ 817] f. Reading of Ordinances**—(1) Consti- 
tutional and Statutory Provisions. A constitutional 
provision devoted to the legislative department and 
providing that all bills shall be read in each house 
on three different days has no application to pro- 
ceedings by municipal legislative bodies.24 But 
where it is provided by charter or statute that ordi- 
nances or certain classes of ordinances shall be read 
on a designated number of days—usually three— 
before passage thereof, these provisions according 
to the weight of authority are mandatory, and a non- 
compliance with them renders the ordinance void,** 
unless, as is permissible under some statutes*® or 
charters, such readings have been formally dispensed 
with by vote of a designated number of the mem- 
bers.°’ There is, however, authority to the effect 


143 Ind. 153, 42 NE 528, 35 LRA 50; 


‘Roberts v.| Bill Posting Sign Co.-v. Atlantic City, 


(2) Statutes 


20. East Tennessee Tel. Co. v. An-| two separate meetings as is provided 
derson County Tel. Co., 57 SW 457,/in case of ordinances. 
22 KyL 418. Paducah, 95 Fed. 62. 
21. Danville v. Shelton, 76 Va. 325.} providing that no ordinance for an 
22. louisville v. Selvage, 106 Ky.| original improvement shall take ef- 


730,'51 SW 447, 21 KyL 349, 52 SW 
809, 21 KyL 620. 

[a] Sufficient compliance. — (1) 
Under. St. § 2834, providing that at 
least two weeks shall elapse between 
the passage from one board of the 
general council to another of an or- 
dinance of a city of the first class for 
an original street improvement, such 
an ordinance passed by the board of 
councilmen March 17th and by the 
board of aldermen March 3ist_ is 
valid. Louisville v. Selvage, 106 Ky. 
730, 51 SW 447, 21 Kyl 349, 52 SW 
809, 21 KyL 620. (2) Under a city 
eharter providing that no ordinance 
for any original improvement “shall 
pass both boards of the general coun- 
cil at the same meeting, and at least 
two weeks shall elapse between the 
passage of any such ordinance from 
one board to the other,’ an ordinance 
which passed the lower board on 
April 5th, and the upper board April 
19th, is valid. Louisville v. Gleason, 
49 SW 1060, 20 KyL 1865. 

23. Oswold v. Gosnell, 56 SW 165, 
21 KyL 1660; Tennent v. Seattle, 83 
Wash. 108, 145 P 83. 

24. Ala.—Cooper v. Valley Head, 
212 Ala. 125, 101 S 874. 

Ky.—East Tennessee Tel. Co.. Vv. 
Anderson County Tel. Co., 57 SW 457, 
22 KyL 418. 

N, J.—Flood v. Atlantic City, 63 N. 
J. lL. 530, 42 A 829; State v. Jersey 
City, 34 N. J. L. 429; Ackersman vy. 
Bergen, 33 N. J. L. 39. 

Pa.—In re Seventh St., 5 Pa. Dist. 


592; 

Wash.—Tennent v. Seattle, 83 
Wash, 108, 145 P 83. 

25. Roberts v. Paducah, 95 Fed. 


62; Mackin v. Wilson, 45 SW 668, 20 
KyL 218; In re Black St., 236 Pa. 395, 
84 A 918; Raborn v. Mish, 12 Wash. 
167, 40 P 731 [dist Vancouver vy. 
Wintler, 8 Wash. 378, 36 P 278, 685]. 

{a] For instance (1) a _ statute 
providing that every ordinance or 
resolution involving an appropriation 
or expenditure of money shall within 
three days after the final passage be 
presented to the mayor for approval 
does not require by implication that 
such a resolution shall be passed at 


fect until passed at two meetings at 
least two weeks apart does not apply 
to an ordinance which provides 


Fmerely for the reconstruction of an 


improvement. Mackin v. Wilson, 45 
SW 663, 20 KyL 218. 

26. Cowen 'v. Wildwood, 60 N. J. 
L. 365, 38 A 22; Tennent v. Seattle, 
83 Wash. 108, 145 P 83. 

27. Cowen y. Wildwood, 60 N. J. L. 
365, 38 A 22, 

“The object of the provision requir- 
ing such previous introduction would 
be wholly frustrated if an ordinance 
could be so materially amended and 
passed at the same meeting and its 
sanction might in all cases be evaded 
under the guise of an amendment.” 
panes v.. "Jersey, ‘City, 3'4 UN! J. a 429° 

4. 

28. Tennent vy. Seattle, 88 Wash. 
108, 145 P 83. 

29. Staats v. Washington, 44 N. J. 
L. 605, 43 AmR 402; Tennent v. Se- 
attle, 88 Wash. 108, 145 P 83, See 
State v. Hughes, 53 Wash. 651, 102 P 
758; Vancouver v. Wintler, 8 Wash. 
378, 36 P 278, 685 (both holding that, 
under a statute prohibiting the pass- 
age of an ordinance on the day it was 
reported or within five days there- 
after, the passage of an ordinance on 
the day it was reported to the council 
does not invalidate the ordinance 
where it is merely a substitute for 
one introduced more than five days 
prior to its passage, and the substi- 
tute falls clearly within the limits of 
the subject matter of the original 
proposition). 

30. Simpson vy. Berkowitz, 59 Misc. 
160, 110 NYS 485. 

sis Tandy, iete., Tobacco” ‘Col vi 
Hopkinsville, 174 Ky. 189, 192 SW 46. 

32. Flood v. Atlantic City, 63 N. 
J. L. 530, 42 A 829; Staats v. Wash- 
ington, 44 N. J. L. 605, 48 AmR 402. 

Curing defective enactment gener- 
ally see infra § 825. 

5 oot Suspension of rules see infra 


34 Cumberland Tel., 


ete: Con; 


Hickman, 129 Ky. 220, 111 Sw 311, 
33 KyL 730. 
35. Newbold v. Stuttgart, 145 Ark. 


544, 224 SW 993; Swindell vy. State, 


WINGS. Te 2; 58 A 342 -oSerseyaeiiye 
ete.,) Rit Cor v.. Passaic.uGs.. Net esas ole 
110, 52 A 242; Delaware, etc., Tel. 
Co. v. Pensauken, 67 N. J. L. 91, 50 A 
452 [aff 67 N. J. L. 531, 52 A 482]; 
Vinton v. James, 108 Oh. St. 220, 140 
NE 909; Elyria Gas, ete., y 
Elyria, 57 Oh. St. 3874, 49 
Campbell v. Cincinnati, 
4638, 31 NE 606; McQuire v. 
Cleveland,” \ 25) “Ohs P Cir Gin aos 
Thatcher .v. Toledo, 19 ‘Oh~Cir:) Ct. 
311, 10° Oh. Cir. Dec... 272; Cincinnati 
v. Johnson, 17 Oh. Cir. Ct. 291, 9 Oh. 
Cir. Dec. 736; Weaver v. Mt. Vernon, 
6 OhS&CP 436, 7 OhNP 374; Chilli- 
cothe v. Logan Natural Gas, etc., Co., 
11 OhS&CP 24, 8 OhNP 88; Smith v. 
Columbus, etc., R. Co., 10 OhS&CP 
441, 1 OhNP 1. 

[a] Purpose of these provisions 
(1) is to cause legislators to proceed 
in their action with caution and de- 
liberation (Erie R. Co. v. Paterson, 
74 N. J. L. 738, 68 A 76) (2) and to 
prevent hasty legislation (Weaver 
we Vernon, 6 OhS&CP 436, 7 OhHNP 

[b] Result of willful disobedience 
might, and probably would, be injuri- 
ous to the inhabitants of the munici- 
pality. Swindell v. State, 143 Ind. 
153, 42 NE 528, 35 LRA 50. 

[ec] Effect of vote before third 
reading.—A vote ‘on an ordinance 
without a third reading is a nullity, 
and whether the vote is favorable or 
unfavorable the ordinance remains 
before the council just as it would if 


no vote had been taken. Smith v. 
Columbus, ete, R. Co., 10 OhS&CP 
441, 8 OHNP 1. : 


[d]- Reference to joint or separate 
committee. — An ordinance which 
passed first reading, and was then 
printed and was afterward consid- 
ered section by section by councils, 
sitting as a committee of the whole, 
and thereafter passed second reading, 
is valid, and does not violate the act 
of May 238, 1889, providing that ‘no 
bill shall be considered unless re- 
ferred to a joint or separate commit- 
tee, returned therefrom and printed 
for the use of the members.” Hal- 
lock v. Lebanon, 215 Pa. 1, 64 A 362. 

36. See statutory provisions, 

37. Elyria Gas, ete., Co. v. Elyria, 
57 Oh. St. 374, 49 NE 335. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 817-819] 


that provisions of this character are merely direc- 
tory and that an ordinance is not rendered void by a 
noncompliance therewith,** based on the ground that 
the statute does not provide that a noncompliance 
therewith shall render the ordinance void.s® If 
there is no statute providing otherwise the council, 
in accordance with principles elsewhere stated,*? 
may provide that a single reading shall be suffi- 
cient.#+ And where the statute does not require 
more than one reading, an ordinance which receives 
the requisite number of votes after one reading must 
be considered to have been adopted, although the 
record also shows that 1t was postponed for another 
reading ;*? having been duly enacted all other pro- 
ceedings shown by the record must be regarded as 
surplusage.4® The fact that an ordinance was passed 
on the same day that it was introduced does not 
necessarily show that free discussion has not been 
had, so as to authorize the court to interfere, under 
a statute providing that no ordinance shall be passed 
until it shall have been read in full and free discus- 
sion allowed thereon.** 

[§ 818] (2) To What Ordinances Applicable. 
~ Where the charter or statute designates the ordi- 
nances which must be read on three separate days 
before enactment, other ordinances than those so 
designated are excluded from the operation of their 
provisions. *® 

Ordinances of general or permanent nature. Un- 
der the rule stated*® statutes or charters requiring 
ordinances of a general and permanent nature to be 
read on three different days before passage have 
no application to ordinances which are not of a 
general or permanent nature.*’ Ordinances to be 
of a general nature within the statutes must be gen- 
eral and uniform in their application.*® And the 
fact that a franchise created by an ordinance runs 
for a long period of time does not make it general 
or permanent.‘ But ordinances which endure until 
repealed are deemed to be permanent.®° An ordi- 
nance or resolution entering into a contract,®! or 
requiring the construction of temporary sidewalks 
on an unimproved street,°? or extending a street 
railway grant which relates to but one road and in- 
volves no expenditure of money belonging to the 
city,** is not an ordinance of a general and per- 
manent nature. On the other hand an ordinance 
purporting to extend the fire limits of a city is one 
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of a general and permanent mi op and so is an 
ordinance providing for and ordering the construc- 
tion of a stone or artificial sidewalk along the 
street,°° and a resolution declaring it to be neces- 
sary to issue and sell the bonds of the corporation 
for a specified purpose authorized by statute and 
providing therein for the submission of the question 
of their issue to the electors at an election to be held 
for that purpose.*¢ 

[§ 819] (8) Requisites and Sufficiency of Reading. 
To satisfy the requirement of three different read- 
ings of an ordinance it has been held sufficient that 
the entire ordinance be read at two meetings and 
the title only at the third meeting,®” if the title 
expresses the object of the ordinance.®® Charter 
provisions that no ordinance shall become effective 
until read on three different days of the session in 
each branch do not require the three readings to be 
had during one legislative year, but the considera- 
tion of an ordinance, introduced and partly dis- 
posed of during the first year of the two-year term 
for which members of the first branch are elected, 
may be continued during the second year.®® Where 
the charter, providing for the three readings, further 
provides that any number of meetings may inter- 
vene, the successive steps in the passage of an ordi- 
nance may be taken at the pleasure of the council,®° 
and an ordinance is not invalid because in the 
course of its adoption it was laid over until the 
next regular meeting and at such meeting no action 
was taken.*t If the statute so provides the three 
successive readings required thereby may be had on 
the same day in matters of an urgent and extraordi- 
nary nature.®? 

Adjourned and special meetings. If the ordinance 
is read on three different days the requirement is 
satisfied, although the second and third readings 
were at adjourned nreetings.°* And where a charter 
provided that the council should meet once a month 
and that special meetings might be ealled by the 
president, and contained no provision as to the 
passage of ordinances, except that no ordinance 
should be passed without the concurrence of a ma- 
jority of the council, unless there should have been 
two readings at a previous stated meeting or meet- 
ings, an ordinance may be adopted at a special meet- 
ing, having been twice read at the last previous 
stated meeting when from the call for the special 


38. Aurora Water Co. v. Aurora, 
129 Mo. 540, 31 SW 946; Rockville v. 
Merchant, 60 Mo. A. 365 (recognizing 
rule); Barton y. Pittsburg, 4 Brewst. 
(Pa.) 373. 

29. Aurora Water Co. v. Aurora, 
129 Mo. 540, 31 SW 946. 

40. See infra § 821. 

41. Landes v. State, 160 Ind. 479, 
67 NE 189. 

42, Kaylor v. Peo., 47 Colo. 12, 105 
Eel o: 

43. Kaylor v. Peo., supra. 

44, Gathright v. Byllesby, 154 Ky. 
106, 157 SW 45 (certainly it is not 
for this court to say how much dis- 
cussion the general council shall al- 
low upon any particular ordinance, or 
that parliamentary rules of procedure 
shall be applied otherwise than under 


the ordinary rules of such pro- 
cedure). ie : 
45. El Dorado v. Citizens’ Light, 


ete., Co., 158 Ark. 550, 250 SW 882; 
Barnett v. Mays, 153 Ark, 1, 239 SW 
379; Gibson v. Troupe, 96 Nebr. 
770, 148 NW 944; State v. Oakwood 
Steere nO Onn oss Obie) Client. 56025 
Dallas y. Gill, (Tex. Civ. A.) 199 SW 
1144. 


[a] Rule applied.—A charter re- 


[43 C, J.—34] 


quiring an ordinance granting a fran- 
chise to be read at three different 
meetings does not apply to an ordi- 
nance regulating jitney busses be- 
cause no grant of a franchise is in- 
volved. Dallas v. Gill, (Tex. Civ. A.) 
199 SW 1144. 


46. See supra this section. 
47. El Dorado vy. Citizens’ Light, 
ete., Co., 158 Ark. 550, 250 Sw 882; 


Gibson v. Troupe, 96 Nebr. 770, 148 
NW 944; State v. Oakwood St. R. Co., 
30 ‘Oh, | Cirf) Cts 63255 Dallas! v.. ‘Gill, 
(Tex. Civ. A.) 199 SW 1144. 

4g. El Dorado v. Citizens’ Light. 
ete, Co., 158 sArk. 550, 250 SW 
Light, 
ete, 


882. 
El Dorado v. Citizens’ 
Co., supra. 

50. El Dorado v. Citizens’ Light, 
ete., Co., supra: 

51. El Dorado v. Citizens’ Light, 
ete., Co., supra; Barnett v. Mays, 153 
Ark. 1, 289 SW 379. 

52. Gibson vy. Troupe, 96 Nebr. 770, 
148 NW 944. 

53. State v. Oakwood St. R. Co., 30 
Obey CinssCty-63:2: 

54. Newbold v. Stuttgart, 145 Ark. 
544, 224 SW 993. 

55. Thatcher y. Toledo, 19 Oh. Cir. 


Cte311, J0°Oh: Cir) Dec, 272) 

56. Elyria Gas, etc., Co. v. Elyria, 
57 Oh. St. 374, 49 NE 335. 

57. Anderson v. Camden, 58 N, J. 
L. 515, 33 A 846. 

58. Bill Posting Sign Co; v. At- 
lantic: City, 71 N.J. LL. 72,58 A342. 

[a] Where the title does not ex- 
press its object, reading of the title 
is not a reading of the ordinance. 
Bill Posting Sign Co. v. Atlantie City, 
TA, NSE Le 12 58 ANS 420 

59. Bond v. Baltimore, 111 Mad. 
364, 74 A 14, 

60. Loudenslager v. Atlantic City, 
84 N. J. Li. 120, 86 A 51. Compare 
Jersey City, ete., St. R. Co. v. Passaic, 
68 N. J. Ll. 110, 52 A 242 (when an 
ordinance is stayed in its progress to 
a final passage through a failure of 
proper continuances by the council or 
other municipal body, it dies with the 
end of the last vitalizing action; 
there must be continuity in such mu- 
nicipal action). 

61. Loudenslager vy. Atlantic City, 
84 N. J. L. 120,.86 A 51. 

62. Re.Maycock, 24 Man. 641, 29 
WestLR 182. 

63. Cutcomp v. Utt, 60 Iowa 156, 
14 NW 214. 
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meeting it may beiifairly understood that the pas- 
sage of the ordinance was one of the purposes for 
which such meeting was called.®* 

Change of membership between readings. As else- 
where shown a municipal council-is a continuous 
body notwithstanding changes in its membership;°° 
and, while there is some authority to the contrary,°® 


it has generally been held that for this reason a | 


change in the membership of the council between 
the readings will not affect the validity of the ordi- 
nance.** And it has further been held that this is 
so, even though the final reading is by a council 
composed of an entirely new membership.** 

Amendments. Where an ordinance is substan- 
tially amended after having been read on three 
different days, it is irregular immediately to pass 
the amended ordinance without further reading un- 
less such reading has been dispensed with by vote 
of the members in accordance with the statutory 
requirements.®°® However, it has been held that, 
when an ordinance has been passed after three sepa- 
rate readings, an amendment of the ordinance will 
not require three separate readings after amend- 
ment unless the provisions of the ordinance have 
been materially changed.*° 

[§ 820] (4) Record of Reading.“1 In the absence 
of any statutory requirement to that effect it is not 
necessary that the record should show the fact of 
the reading of the ordinance in compliance with 
statutory requirements.’7? Furthermore, it has been 
held that a statute requiring the clerk to keep a cor- 
rect journal of the proceedings of the council is, 
so far as it covers the matter of reading a city 
ordinance, directory merely and not mandatory.*? 

[§ 821] g. Suspension of Rules for Enactment— 
(1) Rules. Prescribed by Statute—(a) In General. 
Where a vote to suspend the requirement as to sev- 
eral readings is in compliance with a statute author- 
izing such suspension," the reading of the ordinance 
for the number of times on different days designated 


64. Elliott v. Newark, 8 Del. Ch. 
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FN OE See tat fe aa aaa 


6) ei 


by the statute is not essential to its validity.7® 
Nevertheless, the provisions of the statute for sus- 
pension of the requirement as to readings of the 
ordinance are mandatory and must be substantially 
complied with; otherwise there can be no valid sus- 
pension of the rules, and no valid enactment of 
ordinances without .a compliance with the rules.7° 


Record of suspension of statutory requirements. 


Provisions which require the record to show a com- 
pliance with the statute prescribing the method to 
be followed in dispensing with the requirement as 
to the number of readings of an ordinance are man- 
datory.7” However, it has: been held that, if all the 
statutory requirements as to the suspension of rules 
have been complied with, the record may be amended 
to show this fact.78 

[§ 822] (b) Requisites and Sufficiency of Pro- 
ceedings To Suspend. A motion to ‘‘suspend’’ the 
rule if carried is sufficient, although the statute uses 
the term ‘‘dispense with.’’*® And according to 
some decisions the passage of a formal motion to 
suspend the rule is unnecessary, it being sufficient 
that all of the members of the council vote to place 


an ordinance on its second reading by its title” 


only,®° or that the ordinance is adopted by their 
unanimous vote.®t 

Number of votes. In order to suspend the rule 
it is necessary that the required proportion of the 
members of the council shall actually vote for the 
suspension; a smaller affirmative vote, is not suffi- 
cient, even though none of the members vote in the 
negative.’ A requirement of the ‘‘unanimous con- 
sent’’ of the council to suspend the rules means the 
consent of all the members present whether a bare 
quorum or more, and not that every member of the 
council must be present and consenting.8* But 
where a statute requires a vote of two thirds of the 
members composing the council to dispense with a 
rule, the vote of two thirds of the entire member- 
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64, 68 A 400. 

65. See supra § 743. 

66. Erie R. Co. vy. Paterson, 74 N. 
J. L. 738, 68 A 76. 

67. McGraw v. Whitson, 69 Iowa 
348, 28 NW 632; Smith v. Columbus, 
etc., R. Co., 10 OhS&CP 441, 8 OhNP 
1; United Tel., etc., Co. v. Collinsville 
Borough, 11 Pa. Dist. 755. 

68. Smith v. Columbus, ete, R. 
Co., 10 OhS&CP 441, 8 OhNP 1. 

69. Miller v. Lincoln, 94 Nebr. 577, 
143. NW 921. 

70. Weaver v. Mt. Vernon, 6 OhS 
&CP 436, 7 OhNP 374. See Chilli- 
cothe v. Logan Natural Gas, etce., Co., 
11 OhS&CP 24, 8 OhNP 88 (a statute 
providing that municipal ordinances 
must be read on three different days 
before being put on their passage 
does not apply to amendments unless 
the subject of the ordinance is there- 
‘by wholly changed). 

71. Records generally see supra 
§§ 789-795. : 

72. Bloomfield v. 
Iowa 310, 184 NW 634. 

73. Hull v. Humbolt, 
326, 186 NW 78. 

74. See statutory provisions. 

Sufficiency of proceedings to sus- 
pend see infra § 822. 

75, Ark.—Young v. Gurdon, 169 
Ark. 399, 275 SW 890; Newbold v. 
Stuttgart, 145 Ark. 544, 224 SW 9938. 


Blakely, 192 
107 Nebr. 


Fla.—Atkins v. Phillips, 26° Fla. 
281, 8 S 429, 10 LRA 158. 
Ind.—Swindell v. State, 143 Ind. 


153, 42 NE 528, 35 LRA 50. ; 
Iowa.—Bloomfield v. Blakely, 192 

Iowa 310, 184 NW: 634; Bayard vy. 

Baker, 76 Iowa 220, 40 NW 818. 


Ky.—Nevin v. Roach, 86 Ky. 492, 5 
SW 546, 9 KyL 819. 

Nebr.—Nelson vy. South Omaha, 84 
Nebr: 434, 121 NW 453; Brown vy. 
Lutz, 36 Nebr. 527, 54 NW 860. 

N. J.—South Jersey .Tel. Co. v. 
Woodbury, 73 N. J. L. 276, 63 A 4.- 

Oh.—Campbell v. Cincinnati, 49 Oh. 
St. 468, 31 NE 606; Bloom vy. Xenia, 
32 Oh. St. 461. 

Or.—Emmons v. Southern Pac. Co., 
92 Or. 2638, 191 Press. 

[a] For instance, 
council under Code § 682 has, by a 
three-fourths vote, dispensed with 
the rule requiring the reading of a 
proposed ordinance on three different 
days, the ordinance may be placed on 
its final passage at a single meeting, 
and three different readings at such 
meeting are not required. Bloomfield 
v. Blakely, 192 Iowa 310, 184 NW 634. 

76. Swindell v. State, 143 Ind. 153, 
42 NE 536, 35 LRA 50; Griffin v. Mes- 
senger, 114 Iowa 99, 86 NW 219; Hor- 
ner’ v. Rowley, 51 Iowa 620, 2 NW 
436; Costakis y. Yorkville, 109 Oh. 
St. 184, 142 NE 30; Vinton v. James, 
108 Oh. St. 220, 140 NE 909; Campbell 
v. Cincinnati, 49 Oh. St. 463, 31 NE 
606; Bloom y. Xenia, 82 Oh. St. 461; 
Redmond v. Sulphur, 32 Okl. 201, 120 
P 262, 

77. Costakis v. Yorkville, 109 Oh. 
St. 184, 142 NE 30; Vinton v. James, 
108.Oh. St. 220, 229, 140 NE 909. 

“The very reason for prescribing 
the record of the suspension of the 
rules and of the vote is to furnish 
definite and conclusive evidence that 
the measure has been passed by the 
requisite majority and in accordance 
with law.” Vinton v. James, supra. 


where a city 


78. White v. Clarksville, 75 Ark. 
340, 87 SW 630; Vinton v. James, 108 
Oh. St..220, 232, 140 NE 909. 

“Records of administrative and leg- 
islative bodies are allowed to be 
changed, after the time when they 
should have been made, in order to 
conform with the actual truth.” Vin- 
ton v. James, supra. 

79. Bayard v. Baker, 76 Iowa 220, 
40 NW 818. 

80. Miller v. Lincoln, 94 Nebr. 577, 
143 NW 921; Nelson v. South Omaha, 
84 Nebr. 434, 121 NW 453. 

81. Young v, Gurdon, 169 Ark. 399,. 
275 SW 890. See Emmons v. South- 
ern Pac. Co., 97 Or. 268, 273)=a99 Pp 
333 (general enabling ordinance, pro- 
viding that “no ordinance shall pass 
more than two readings at any one 
meeting, except by unanimous vote,” 
does not require a special unanimous 
vote to permit more than one reading 
at one meeting, the words “unani- 
mous vote” having reference to the 
vote on the ordinance; ‘fas the vote 
was unanimous on all of the read- 
ings, it brings the procedure within 
the exception, ‘by unanimous vote’ ”’), 
Compare South Jersey Tel. Co. v. 
Woodbury, 73 N. J. L. 276, 63 A 4 
(a proviso that a city council may, 
by a two-thirds vote, put an ordi- 
nance upon its final passage at the 
same meeting at which it was intro- 
duced, or materially amended, is not 
complied with by the mere passage 
of such ordinance by a two-thirds 
vote). 

82. Horner v, Rowley, 51 Iowa 620, 
2 NW 436. 

83,. Atkins vy. Phillips, 26 Fla. 281, 
8S 429, 10 LRA 158. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 829-896] 


ship of the council is necessary for this purpose.S* 
Where a statute requires a three-fourths vote to 
suspend a rule and the council consists of seven 
members, a vote of five members®* or of four mem- 
bers®® to suspend the rule is insufficient. 

Separate suspension for each ordinance. The re- 
quirement cannot be dispensed with as to several 
ordinances upon one and the same vote; a separate 
suspension as to each ordinance is requisite to the 
validity of its final passage.’? 

Record of vote. The failure of the record to show 
the number of aldermen voting to suspend the rules 
in enacting an ordinance does not invalidate the 
ordinance where there is no statute requiring that 
the records shall show the number of aldermen vot- 
ing to suspend the rule.88 On the other hand, it 
has been held that an ordinance is invalid where 
the record does not show the vote thereon as re- 
quired by statute,®® even though by parol evidence 
it may be shown that the ordinance was regularly 
adopted, approved, and published.°® However, a rec- 
ord of an ordinance stating that the rules as to 
the reading and passing of ordinances at separate 
meetings were suspended, and that the ordinance 
was passed by the unanimous vote of all councilmen 
present, one being absent, sufficiently showed that 
three fourths of the council dispensed with the rule, 
as required by a statute providing that an ordinance 
be read on three different days unless three fourths 
of the council dispense-with the rule.®! 

[§ 823] (2) Rules Made by Council. It has gen- 
erally been held that rules made by a municipal 
council for the enactment of ordinances may be 
suspended by act of the council itself ;°? and the fact 
that a city council suspends its rules and passes 
an ordinance on the same day it is presented does 
not vitiate the ordinance.%* 

Number of votes. An ordinance requiring a two- 
thirds vote of the council to suspend the rules means 
not less than two thirds of all members present.*4 

[§ 824] h. Enactment by Bicameral Body.®® By 
the provisions of some charters the municipal coun- 
cil is bicameral,®* and no legislative measures can be 
validly passed except where they have received the 
separate consideration of the two bodies,” although 
a single branch of such body may perform routine 
work in the administration of municipal affairs.°® 
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Under a statute giving the mayor power, in ease 
special reasons exist, to convene the general council 
at any time, he has no power to convene one branch 
of the council alone, and an ordinance passed at a 
special meeting of the board of councilmen called 
by the mayor without calling the board of aldermen 
is a nullity. : 

Time of passage. An ordinance or resolution 
passed by one branch of the municipal council at 
one session, but not passed by the other until an- 
other session is held, is void,t and a subsequent 
amendment duly passed does not give validity to the 
ordinance or resolution;? it must as in the ease 
of unfinished business in other legislative bodies* 
be taken up de novo.4 

[§ 825] 3. Curing Defective Enactments. The 
courts do not uphold mere makeshifts of the council 
with a view to remedying defects in the prescribed 
mode of enacting an ordinance; and therefore it 
was held that the substantial defects of want of 
signature by the presiding officer, and attestation 
by the clerk, and recordation of a by-law cannot be 
cured by subsequent motion adopted by the body 
to validate the by-law notwithstanding the defects.® 
Nor will a subsequent approval of minutes by a full 
meeting operate to ratify the void enactment of an 
ordinance by a minority.® But it seems that actual 
ratification of each defective action by a valid meet- 
ing will cure the defect resulting from passage by 
less than a quorum.’ 

Time of passage. Notwithstanding an ordinance 
is passed by both branches of a municipal council 
on the same day in. violation of a charter provision 
forbidding it, the ordinance is not thereby rendered 
invalid where it is passed again by the board in 
which it originated on a subsequent day.*® 

[§ 826] G. Approval or Veto—1. In General. In 
addition to the very common provision for sub- 
mission to, and approval by, the mayor or burgess 
of ordinances and resolutions or certain classes 
thereof passed by the council,® it is sometimes pro- 
vided by statute that by-laws dealing with certain 
enumerated subjects shall be approved by the gover- 
nor or some other official of the government,!? by 
the finance committee of a municipality,’ by the 
electors of the municipality,!? by the board of 


84 Redmond v. Sulphur, 32 OKI. 
201, 120 P 262. 

85. Griffin v. Messenger, 114 Iowa 
99, 86 NW 219. . 


86. Horner v. Rowley, 51 Iowa 620, 
2. NW 436. 
87. Campbell v. Cincinnati, 49 Oh. 


St. 4638, 31 NE 606; Bloom vy. Xenia, 

32 Oh. St. 461. 
88. McLeod .v. Purnell, 164 Ark. 
156 Ky. 


596, 262 SW 682. 

89. Spalding v. Lebanon, 
37, 160 SW 751, 49 LRANS 387. 

90. Spalding v. Lebanon, supra. 

91. Collins v. Iowa Falls, 146 Iowa 
305, 125 NW 226. 

92. Greeley v. Hamman, 17 Colo. 
30, 28 P 460; Swindell v. State, 143 
Ind. 153, 42 NE 528, 35 LRA 50; Corry 
v. Corry Chair Co., 18 Pa. Super. 271; 
Taylor County Ct. v. Grafton, 77 W. 
Va. 84, 86 SE 924. 

[a] In New Jersey a _ by-law 
adopted by the board of street and 
water commissioners requiring adver- 
tisement between the first and sec- 
ond reading of ordinances not based 
on notice of intention could not be 
suspended so as to permit introduc- 
tion and passage at the same meet- 
ing. Eggers v. Newark, 77 N. J. L. 
198, 205, 71 A 665 (“the' public have 
a right to rely on the pursuit of the 
orderly course of procedure as to 
passage of ordinances aS laid down in 


the by-laws of the board. ... If the 
ordinance had been advertised as re- 
quired by the by-laws, and the public 
thereby apprised of what was. con- 
templated, material benefit to the 
city might have resulted. In any 
event, by non-publication, the citi- 
zens and taxpayers were deprived of 
their right to know what was being 
done and to express their views 
thereon to their legislative agents’’). 

93. Corry v. Corry Chair Co., 18 
Pa. Super. 271. 

94. Swindell v. State, 143 Ind. 153, 
42 NE 528, 35 LRA 50. 

95. Cross references: 
Appointment of officers 

§ 1002. 

Tek ahs defective enactments see infra 

§ 825. 

96. See supra § 742. 

97. Bridge v.. Kelly, 156 Ky. 96, 
160 SW 771; State v. Dierkes, 214 Mo. 
592, 1183 SW 1081; State v. Dierkes, 
214 Mo. 578, 1183 SW 1077; Matter of 
Buffalo, 148 App. Div. 384, 132 NYS 
926 [mod on other grounds 206 N. Y. 
319, 99 NE 850]; Elliott v. Mononga- 
hela City, 229 Pa. 618, 79 A 144. 

98. Hlliott v. Monongahela City, 
supra. 

99. Bridge v. Kelly, 156 Ky. 96, 
160. SW 771; Glazier v. Newport, 132 
Ky. 181, 116 SW 262. 

1. Wetmore v. Story, 22 Barb. (N: 


see infra 


Y.) 414, 3 AbbPr 262; Beekman’s 
ete) 11 AbbPr (N. Y.) 164, 19 HowPr 


2. Beekman’s Case, supra. 

3. See Statutes [86 Cye 955]. 

4. Wetmoré vy. Story, 22 Barb. (N. 
Y.) 414, 38 AbbPr 262. 

5. Bills v. Goshen, 117 Ind. 221, 20 
NE 115, 3 LRA 261. 

6 Pimental v. San Francisco, 21 
Cal. 351; McCrackin vy. San Francisco, 
160 Cal1591t 

7. Shawneetown v. Baker, 85 111. 563- 

8. Specht v. Louisville, 58 SW 607, 
22 KyL 699; Oswald v. Gosnell, 56. 
SW 165, 21 KyL 1660. 

9. See infra § 827. 

10. Liverpool, ete., R. Co. v. Liver- 
pool, 38 Can. S. C. 180; Pointe Gati- 
neau v. Hanson, 10 Que. K. B. 346; 
Hanson v. Grandmere, 11 Que. Q. B. 
77; Aubertin v. Boulevard St. Paul, 
33 Que. Super. 289; Beauregard v. 
Roxton, 24 Que. Super. 474; In re 
Edmonton By-Laws, 4 Terr. L. 450. 

[a] Approval of invalid by-law.— 
Approval by the proper officer will 
not have the effect of making valid 
a by-law which is otherwise bad. Re 
Knudsen, 15 Man. 317. 

1l. Farrell v. Sherbrooke, 25 Que. 
Super. 203. 

12. Hanson v. Grandmere, 11 Que. 
Q. B. 77; Beauregard v. Roxton Falls, 
24 Que. Super. 474. 
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health,'® or by a designated court,'* and a noncom-. 


plance with such a requirement 
enactment void.1> 
[§ 827] 2. Submission to, 


13. Darcantel v. People’s Slaugh- 
ter House, etc., Co., 44 La. Ann. 632, 
11 S 239 (the fact that the approval 
of the board of health was given only 
after having been first refused does 
not invalidate the ordinance). 

14. Com. v. Davis, 140 Mass. 485, 
4 NE 577 (holding, however, that gen- 
eral statutes requiring approval by 
a designated court of by-laws of 
towns have no application to the 
by-laws of a city whose charter pro- 
vides that ordinances shall take ef- 
fect without the confirmation of any 
court whatsoever). 


15. Farrell v. Sherbrooke, 25 Que. 
Seen 203; and cases supra notes 

16. Election of officers see infra 
§ 1000. 

17. Cal.—McDonald y. Dodge, 97 
Cale l2) 31 oP 909. 

Minn.—State v. Armstrong, 54 
Minn. 457. 56 NW 97. 

N. J.—Burlington vy. Dennison, 42 


IN dig. Jee Wis 

N. Y.—Smith v. Utica, 6 NYS 792. 

Wis.—Winninger v. Waupun, 183 
Wis. 32, 197 NW 249. 

18. Logan vy. Boonton, 87 N. J. L. 
449-90 JA) 141 -faff-88°VNs iJ. 1a. 124, 
96 A 292]. 


19. See statutory provisions. 

20. JIowa.—Moore v. Perry, 119 
Iowa 423, 93 NW 510. 

Mass.—Farwell v. Boston, 192 
Mass. 15, 78 NE 303. 

Minn.—State v. Dakota County 
Dist. Ct., 41 Minn, 518, 43 NW 389. 

N. J.—State v. Newark, 25 N. J. L. 


399: 

N. Y.—Knell vy. Buffalo, 54 Hun 80, 
TNYS 233. 

Pa.—Long y. Lemoyne Borough, 
222 Pa. 311, 71 A 211, 21 LRANS 474. 

And see cases infra note 21. 

[a] Sufficient submission.— Where 
a statute provides for the submis- 
sion to the mayor of copies of ordi- 
nances for his approval, submission 
of the original ordinance is a sub- 
stantial and sufficient compliance 
with the requirement. Boonton v. 
Logan, 86 N. J. L. 486, 92 A 97. 

[b] Insufficient submission. — (1) 
Leaving a resolution or vote with a 
clerk in the mayor’s office in the 
ab#ence of the mayor is not a suffi- 
cient submission. Farwell v. Bos- 
ton, 192 Mass. 15, 78 NE -303. (2) 
The presence of the mayor during the 
deliberations of the council and an 
examination by him of the clerk’s 
minutes, by which he is informed of 
the passage of certain resolutions, is 
not a sufficient presentation to him 
of the original resolutions. State v. 
Newark, 25 N. J. L. 399. 

[ec] Resubmission after alteration 
to meet mayor’s objections.— Where a 
resolution was vetoed by the mayor 
and returned to the council, which 
altered it to meet one of the objec- 
tions set out in the veto, and again 
passed it, the resolution as last 
passed could not become effective un- 
til again submitted to the: mayor for 
his approval, since by the alteration 
it became a new resolution. Pada- 
vano v. Fagan, 66 N. J. L. 168, 48 


and Approval by, 
Mayor!*—a, Necessity—(1) General Rule. Approval 
by the mayor of ordinances or resolutions passed 
by the common council of .a municipality is not 
essential in the absence of a special requirement to 
that effect by charter or statute;'? and a fortiori, 
where the legislature declares that a majority vote 
of the council for the passage of an ordinance shall 
be decisive, the mayor’s approval of the ordinance 
is not necessary.'* Nevertheless, where charters and 
statutes require it,® submission to,?° and approval 
by,?+ the mayor or burgess of ordinarices or resolu- 
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will render the 


i 826-827 


tions or certain classes thereof after they have been 
passed by the council are indispensable to their 


validity, except under circumstances specifically 


character.?° 


for action does 
proval.?® 


A 998. 

[a] In case of disability of the 
mayor, the resolution and ordinances 
should be formally presented to tthe 
person performing the duties of the 


office. State v. Newark, 25 N. J. L. 
399. 

21. Ala.—Woodruff v. Stewart, 63 
Ala. 206 


Cal.—Pollok v. San Diego, 118 Cal. 
593, 50 P 769;' San Francisco Gas 
Co. v. San Francisco, 6, Cal.si'90t 

Colo.—Central vy. Sears, 2 Colo. 588. 

Conn.—New York, ete, R. Co. v. 
Waterbury, 55 Conn. 19, 10 A 162. 
san C.—In re Standiford, 1¢ D.C. 
3) 


Fla.—Pensacola v. Southern Bell 
Tel. Co., 49 Fla. 161, 37 S 820; Jack- 
sonville v. Ledwith, 26 Fla. 163, 7S 
885, 23 AmSR 558, 9 LRA 69. 

Ga.—Hall v. Macon, 147 Ga. 704, 


95 SE 248. 

Ill.—Terre Haute, ete, R. Co. v. 
Voelker, 129 Ill. 540, 21 NE 800 [aff 
SDS 314]; Hillsboro v. Spangler, 
146 Ill. A. 115. 

Ind.—State v. May, 190 Ind. 619, 
131 NE 382. : 

Iowa.—Moore v. Perry, 119 Iowa 
423, 98 NW 510; Altman v. Dubuque, 
111 Iowa 105, 82 NW 461; Stutsman 
v. McVicar, 111 Iowa 40, 82 NW 460; 
Chicago, ete., R. Co.’ v. Council 
Bluffs, 109 Iowa 425, “30 NW 564; 
Heins y. Lincoln, 102 Iowa 69, val 
NW 189. See also Conboy v. lowa 
City, 2 Iowa 90. 

Kan.—Leavenworth y. Douglass, 3 
Kan. A. 67, 44 P 1099. 

Ky.—Browne v. Winchester, 153 
Ky. 502; 155 SW 1157, 

La.—New Iberia v. Moss Hotel Co., 
112 La. 525, 36 S 552; Breaux’s Bridge 
v. Dupuis, 30 La. Ann, 1105. 

Md.—Baltimore vy. Baltimore City 
First M. BE. Church, 184 Md. 593, 107 


ANB 5 I: 
Mich.—Whitney v. Port Huron, 88 
eras 268, 50 NW 316, 26 AmSR 


Minn.—State v. Darrow, 65 Minn. 
419, 67 NW 1012; State v. Dakota 
ee Dist. Ct., 41 Minn. 518, 43 NW 


Mo.—State v. Wilder, 211 Mo. 305, 
109 SW 574; State v. Butler, 178 Mo. 
272, 77 SW 560; Hichenlaub v. St. 
Joseph, 113 Mo. 395, 21 SW 8, 18 LRA 
590; Carondelet v. Wolfert, 39 Mo. 
305; Baker Mfg. Co. v. Richmond, 
(A.) 198 SW 1128; Mulligan v. Lex- 
ington, 126 Mo. A, 715, 105 SW 1104; 
Cape Girardeau vy. Fougeu, 30 Mo. A. 
Down 

Nebr.—Rooney v. South Sioux City, 
111 Nebr. 1, 195 NW 474. 

N. J.—Eveler v. Atlantic City, 91 
Nit Ji 185, 1024 Av soserSturmey. 
Elmer, 75 N. J. L. 448; 67.A 1059; 
Padavano v. Fagan, 66 N. J. Li 167, 


48 A 998; Hendrickson y. Point Pleas-. 


ant, 65 N. J: L. 535, 47 A 465; Pier- 
son v. Dover, 61 N. J. L. 404, 39 A 
675; Booth v. Bayonne, 56 N. J. L. 
268, 28 A 381; State v. Newark, 25 
ING ATE 98 

N. ih 


N. Y.—Peo. v. Schroeder, 76 
160; Gleason y. Peerless Mfg. Co., 
App. Div. 257, 87 NYS 267 [aff: 163 


enumerated in the charters or statutes, such as fail- 
ure of the mayor to act within a designated time, 
after submission for approval,?? or after passage 
over his veto.% 
designed to operate as a check upon hasty, unwise, 
or inexpedient action on the part of the counci 
and are very generally held ‘to be mandatory in 


Provisions of this character are 


i124 


Termination of the council’s term or session be- 
fore the expiration of the period allowed the mayor 


not obviate the necessity for ap- 


N. Y. 574 mem, 57 NE 1110 mem]. 

Oh.—Walcutt v. Columbus, 27 Oh. 
Cir. Ct. 238; State v. Barr, 8 OhS&CP 
541, 5 OhNP 435. 

Or.—Babbidge v. Astoria, 25 Or. 
417, 36 P 291, 42 AmSR 796; Ladd v. 
Bast Portland, 18 Or. 875,22" P33. 

Pa.—Eddy v. Ashley, 281 Pa. 4, 
125 A 308; Long v. Lemoyne Bor- 
ough, (222° “Pa. VSiie= 71) Av 2a 
LRANS 474; Com. v. Barnett, 199 Pa. 
161, 48 A 976, 55 LRA 882; Waln 
v. Philadelphia, 99 Pa. 330; Kepner 
v. Com., 40 Pa. 124; Miller v. West 
View Borough, 57 Pa. Super. 14; Erie 
v. Parade St. Market Co., 37 Pa. 
Super. 449; Davis v. Lewis, 2 Pa. 
Dist. & Co. 168; Com. v. Ward, 24-Pa. 
Dist. 587; Yates v. Connellsville Bor- 
ough, 21 Pa, Dist. 1048; Achenbach 
v. Bath Borough, 19 Pa. Dist. 831; 
Chambersburg Borough y. Steck, 18 
Pa. Dist. 154; Cumberland Valley 
Electric Pass. R. Co. v. Carlisle Bor- 
ough, 7 Pa. Dist. 323; Galloway v. 
Gilmour, 5 Pa. Dist. 553; Cessna v. 
Clouse, 40 Pa. Co. 82; In re Borough 
Bd. of Health Rules, 14 Pa. Co. 116; 
Bridgeport v. Bate, 22 Montg. Co. 87; 
ecrisge v. Philadelphia, 3 Phila. 

R. I.—Hunt v. Sanders, 30 R. I. 
480, 76 A 179. 

Tenn.—Memphis St. R. Co. v. Rapid 
bretitg Co., 138 Tenn. 594, 198 SW 

0. 

Wis.—Winninger v. Waupun, 183 
Wis. 32; 197 NW 249;°Hall v. Ra- 
cine, 81 Wis. 72, 50. NW 1094; Reilly 
v. Racine, 51 Wis. 526, 8 NW 417. 

: cat eye a Whitewater, 14 Man. 
oo. 

3 Crea els v. Kingsville, 28 Ont. 
tf 

BA compliance with this provision 
of the charter is as essential to the 
validity of the resolution as its pas- 
sage by the common council.” State 
v. Newark, 25 N. J. L. 399, 406. 

[a] As otherwise expressed, where 
by the charter the mayor is part of 


the lawmaking power, his concur- 
rence in the legislative action is 
essential to its valigity. Winninger 
A A he ada 183 Wis. 32, 197 NW 

22. See infra § 828. 

23. See infra § 834. 

24. Woodruff v. Stewart, 63 Ala. 


206; Heins v. Lincoln, 102 Iowa 69, 
71 NW 189; State vy. Darrow, 65 Minn. 
419, 424, 67 NW 1012 

“Restriction upon legislative power 
is sometimes unpleasant for those 
who seek to exercise it, but it is 
nevertheless a wise provision, and 
sanctioned by the experience of ages, 
not merely because a city council 
may sometimes be governed by im- 
proper motives, but because its mem- 
bers may often be mistaken, and the 
people are entitled to the judgment of 


their executive officer thereon,” 
State v. Darrow, supra, 
25. Hall _v. Macon, 147 Ga. 704, 


95 SE 248; Moore y. Perry, 119 Iowa 
423, 93 NW 510; Heins v. Lincoln, 
102 Iowa 69, 71 NW 189. And see 
cases supra text and notes 20, 21. 

26. State v. Carr, 1 Mo. A, 490. 


—w 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 828] (2) Failure To Approve or Veto within 
Designated Time. The rule imposed by charter or 
statute requiring approval of the mayor to validate 
action taken by the council** is sometimes limited 
by further provisions therein®® that, on his failure 
to approve or veto within a designated time such 
acts of the council as require his approval, they shall 
become effective without it.2° However, the mayor 
is entitled to the full time prescribed to approve 
or veto an ordinance;*° and publication of an ordi- 
nance submitted to him before the expiration of 
such time is unauthorized.*t And where the city 
council adjourns sine die within the time allowed 
to the mayor to sign and return the ordinance, and 
hence it is neither approved by him nor returned to 
the council within the time provided, it does not 
become a law on account of his failure to return it.*? 

[§ 829] b. Action Subject to Approval. As else- 
where shown, in the absence of charter or statutory 
provisions requiring it, the approval by the mayor of 
acts of the municipal council is not necessary.** 
The determination of what acts of the city council 
require the approval of the mayor for their effective- 
ness is necessarily dependent upon the terms of the 
charter of the city or the general law of the state 
governing municipal corporations.** If the statute 
requires approval of ordinances the approval of 
resolutions -is not necessary.*° According to some 
decisions a charter or statutory requirement that 
every ordinance or resolution of the common council 
shall be approved by the mayor or returned with 
his objections extends to all acts legislative or other- 
wise;*® but other decisions construing this require- 
ment have reached the opposite conclusion, holding 


27. See supra § 827. A 308; 
28. See statutory provisions. 


Jones v. Schuylkill 


ete., Co., 202 Pa. 164, 51 A 762; Miller 


533 


that acts of a legislative character only, and not 
ministerial acts, need be approved by the mayor.** 
Where statutes require every resolution tending 
pecuniarily to obligate a borough to be presented to 
the mayor for his approval, it is necessary to pre- 
sent to him a resolution providing for the purchase 
of land,** or providing for the condemnation of 
land.*® But a preliminary ordinance, passed pur- 
suant to a general ordinance of the city council 
for establishing street railroads, designating a route 
for a proposed street railroad and directing the 
clerk to advertise for sealed proposals to construct 
and operate such road, is not an ordinance creating 
a ‘‘right,’’ or granting a ‘‘franchise,’’ or involving 
the ‘‘expenditure of money’’ in the sense in which 
those terms are used in a statute requiring ordi- 
nances of this character to be approved by the 
mayor.*° A charter providing that every ordinance 
and resolution ‘‘affecting the interest of the eity’’ 
shall be presented to the mayor for his approval 
apples to a resolution to readvertise for bids for 
work to be done on streets,*4 but not to the appoint- 
ment of officers by the common council,” or to reso- 
lutions of the common council referring a petition 
for a sewer to the committee on sewerage.4? Nor 
is the approval by the mayor. of the appointment 
of officers necessary under a charter giving the 
mayor power to veto the action of any municipal 
board and requiring all ordinances and resolutions 
to be sent to him,** or under a statute giving -the 
mayor authority to veto the ‘‘acts’’ of any board 
of the city and requiring that copies of all resolu- 
tions and ‘‘other matters’’ shall be furnished to 
him for consideration.*® Where an act of the coun- 


Light, operating on matters concerning 
council alone, or its members, relat- 


29. Colo.—Rhodes v. Peo., 67 Colo. 
4, 185 P 264. 

iit:——Terre Hanteé, Petc., RR: Cos 'v. 
Voelker, 129 Ill. 540, 22 NE 20 [aff 31 
PU FAS 304 Tt 

Ky.—Baker v. Combs, 194 Ky. 260, 
239 SW 56. 

Mass.—Doty v. Lyman, 166 Mass. 
318, 44 NE 3387. 

Mo.—State v. Carr, 67 Mo. 38. 

N. J.—Boonton v. Logan, 86 N. J. 
L. 486, 92. A 97. 

Pa.—Com. v. Fitler, 136 Pa. 129, 
20 A 424; Allentown v. Grim, 109 Pa. 
113; Pennsylvania Globe Gaslight Co. 
“v. Scranton, 97 Pa. 538; Erie v. Bier, 
10 Pa. Super. 381. 

30. King v. Chicago, 111 Ill. 63; 
Hillsboro v. Spangler, 146 Ill. A. 115; 
State v. Carr, 67 Mo. 38. 


31. Hillsboro v. Spangler, 146 Ill. 
WAT ALAS y 

32. State v. Carr, 67 Mo. 38. 

33. See supra § 827. 

34. See statutory provisions; and 


cases infra this section. 

[a] Acts not of legislative char- 
acter may not be included within the 
provision requiring the mayor’s ap- 
proval or consent. Victoria y. Bel- 
yea, 13 B. C. 5 [allowing app 5 West 
LR 161] (permit to operate a jitney 


bus). See also cases infra this sec- 
tion. 

35. Burlington vy. Dennison, 42 N. 
Ai SOL ails 


36. Peo. v. Schroeder, ror o ae 
Cassidy v. Brooklyn, 60 arb. An 
10 ADDPrNS 297 Wail 47 eNee. 659 
mem]. See Gleason v. Peerless Mfg. 
Co:, 1 App. Div. 257, 37 NYS 267 [aff 
163 N. Y. 574 mem, 57 NE 1110 mem] 
(where the same conclusion was 
reached under a very Similar provi- 
sion that “every legislative act of 
the common council shall be by reso- 
Jution or ordinance, and every ordi- 
nance or resolution shall, before it 
shall take effect, be presented, duly 
certified, to the mayor for his ap- 
proval’’). 

@7. Eddy vy. Ashley, 281 Pa. 4, 125 


v. West View Borough, 57 Pa. Super. 
14; Jeffreys v. Versailles Borough, 55 
Pa. Super. 85; Davis.v. Lewis, 2 Pa. 
Dist. & Co. 268; Yates v. Connellsville 


by-laws, or resolutions requiring ap- 
proval of mayor or burgess: (1) Ad- 
justing a claim of a party or the 
taking of water by the borough 
which deprives claimant of water 
power. Achenbach v. Bath Borough, 
19 Pa. Dist. 831. (2) Fixing a salary, 
the same being a creation of a con- 
tinuing liability which the taxpayers 
must meet. Eddy v. Ashley, 281 Pa. 
4, 125 A808. ° (3). For’ contracts, to 
light the streets of the municipality. 
Jones v. Schuylkill Light, etc., Co., 
202) Pas 1645551 -A 7625 ..(4) “Provid- 
ing for an expenditure of a large 
sum of money and involving the de- 
fining of street lines and the con- 
demnation or purchase of land. Mil- 
ler v. West View Borough, 57 Pa. 
Super. 14. (5) To borrow money, 
Long v. Lemoyne Borough, 222 Pa. 
$11, 7 A 211,21 LRANS 474. (6) To 
fix a tax. Com. v. Repp, 242 Pa. 240, 
88 A 1007. (7) Which involve an 
expenditure of money relating to gov- 
ernment welfare and the prosperity 
of the borough must be approved by 
the burgess. Kepner v. Com., 40 Pa. 
124. (8) Permanent regulations for 
the government of the borough, the 
granting of privileges to occupy 
streets and creation of liability by 
contract are held to be legislative 
acts requiring the approval of the 
burgess. Jones v. Schuylkill, supra. 

[b] Ministerial acts.—(1) Gener- 
ally speaking the ordinary adminis- 
tration of municipal affairs, transac- 
tion of current business and the 
awarding of contracts previously au- 
thorized are merely ministerial acts 
which do not need the approval of 
the burgess. Eddy v. Ashley, 281 
Pa, 4, 125 A 308. (2) Ordinances 


Borough, 21 Pa. Dist. 1048; Achen- 
on Vv. Bath) Boroughs 19° Pay Disti: 
3h. 

[a] Legislative acts.—Ordinances, 


ing to the detail work of municipal 
affairs, as distinguished from execu- 
tive work, are matters which need 
not be presented to the burgess for 
approval. The employment of labor- 
ers in connection with a highway, the 
general upkeep of the streets, or the 
water system, or actS embodied under 
the term maintenance of the depart- 
ments or their physical structure, 
operated and conducted under bor- 
ough ordinances and laws, are acts 
which are not legislative in their | 
character. Eddy v. Ashley, supra. 
(3) The election by a council of a 
borough treasurer is a ministerial 
duty which is not subject to the ap- 
proval of the burgess. Davis vy. 
Lewis, 2 Pa. Dist. & Co. 268. 

38. Sturr v. Elmer, 75 N. J. L. 443, 
67 A 1059. 

39. Hendrickson yv. Point Pleasant, 
65 N. J. L. 535, 47 A 465. 
State v. Henderson, 38 Oh, St. 


41. W®ooth v. Bayonne, 56 N. J. L. 
268, 28 A 831. 

42. State v. Kenny, 45 N. J. L. 251. 

43. Piard v. Jersey City, 30 N. J. 
L. 148 (as the city at large pays no 
part of the expenses of this improve- 
ment, and only a portion is benefited 
by it, it cannot be said that such a 
See ts affects the interests of the 
city). 

44. Haight vy. Love, 39 N. J. L, 14 
[aff 39 N. J. Li. 476, 23 AmR 234]. 

45. Erwin v. Jersey City, 60 N. J. 
L. 141, 145, 37 A 732, 64 AmSR 584. 

“If a literal construction be given 
to-the provisions of the section thus 
appealed to, it is obvious that the 
business of any municipal board will 
not only be hampered and delayed, 
but practically be rendered impossi- 
ble to be performed. Resolutions to 
approve minutes, to lay on the table, 
to postpone, to adjourn, and number- 
less others, are resolutions express- 
ing acts of such boards. If all such 
acts are to be presented to the mayor, 
and only be effective upon his an- 
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cil should be done by ordinance or resolution and 
by charter ordinances or resolutions must be, ap- 
proved by the mayor, this requirement cannot be 
evaded by giving to an ordinance or resolution the 
name or form of something else such as a motion 
or report.4¢ But it seems that, where separate func- 
tions are devolved upon the board of aldermen, dis- 
tinct from those vested in the ‘‘mayor and alder- 
men,’’ the approval of the mayor is not required to 
acts passed or done in this exceptional character.*’ 

[§ 830] c. Nature and Requisites of Approval— 
(1) In General. The act of the mayor in his ap- 
proval of an ordinance or resolution is not a minis- 
terial act, but a legislative act;*® and this approval 
must be active and direct, showing his positive offi- 
cial concurrence in the measure.*? Nevertheless, if 
the approval is direct, it is of no consequence that 
the mayor and council did not meet in joint session 
to consider and pass upon the question.°° 

In writing. When so required,®! the approval 
should be in writing,®* and no evidence of any other 
approval will be sufficient.°? This provision is 
mandatory®* and a compliance therewith is indis- 
pensable to the validity of the ordinance or resolu- 
tion.®> Such important proceedings it is said should 
not be left to depend upon the uncertainty of parol 
evidence.®® And the necessity for written approval 
cannot be dispensed with by a practice of treating 
action of the council as approved by the mayor un- 
less d§sapproved in writing.®* 

Signature as evidence of approval. Usually stat- 
utes requiring the mayor’s approval of an ordinance 
and a resolution further require this approval to 
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‘be evidenced by his signature to the ordinance or 
As elsewhere shown these require-~ 


resolution.°® 
ments are very generally held to be mandatory, and 
a noncompliance therewith fatal to the ordinance or 
resolution.°? 

Time for approval.£°° Where a charter gives a 
designated time to the mayor in which to approve 
an ordinance, time for approval does not commence 
to run until the ordinance is actually presented to 
the mayor.®! Also, where the mayor’s time expires 
within the time prescribed for approval, his sueces- 
sor has the full time prescribed in which to approve 
the ordinance.® 

Mistake in date of approval. The validity of an 
ordinance is not affected-by an accidental mistake 
in the date of the formal approval of the ordinance 
by the mayor, where all the other requisites for the 
enactment of a valid ordinance were complied with 
and no one’s rights have been prejudiced.®* 

Return to council. On approval by the mayor an 
ordinance or resolution at once becomes a law,** and, 
in the absence of some statutory requirement to 
that effect, it need not be returned to the council.®* 
Even where there is an express requirement for its 
return, it has been held that such provision is diree- 
tory merely.°* And a fortiori, a municipal ordi- 
nance is nat invalid because, after approval thereof 
by the mayor, his action has not been reported to 
the city council at a session held after the passage 
of the ordinance, where the making of such report is 
according to an established custom merely, and not 
to a legal or statutory enactment.®? 

[§ 831] (2) Who May Approve. Approval of an 


proval or their passage over his veto, 
the business of the board could not 
be done. It is so incredible that the 
legislative intent was to produce such 
a result that a restricted construction 
of these provisions, consistent with 

- their practical operation, should be 
adopted if possible.” Erwin v. Jer- 
sey City, supra. 

46. State v. Darrow, 65 Minn. 419, 
67 NW 1012; Pierson v. Dover, 61 
N. J. L. 404, 39 A 675; Cumberland 
Valley Electric Pass. R. Co. v. Car- 
lisle Borough, 7 Pa. Dist. 323; Bates 
vy. Titusville, 29 LegInt (Pa.) 277. 

47. Hibbard v. Suffolk County, 163 
Mass. 34, 39 NE 285. 

48. New York, etc., R. Co. v. Wa- 
terbury, 55 Conn. 19, 10 A 162; Long 
v. Lemoyne Borough, 222 Pa. 311, 71 
A 211, 21 LRANS 474; Winninger v. 
Waupun, 183 Wis. 32, 197 NW 249. 

49. Conn.—New York, etc., R. Co. 
v. Waterbury, 55 Conn. 19, 23, 10 A 
162. 

Ga.—Hall v. Macon, 147 Ga. 1704, 
95 SEH 248. ‘ 

Iowa.—Moore vy. Perry, 119 Iowa 
423, 983 NW 510. 

Mich.—Whitney v. Port Huron, 88 
Mich. 268, 50 NW 316, 26 AmSR 291. 

N. Y.—Kittinger v. Buffalo Tract. 
Co., 160 N. Y. 377, 54 NE 1081. 

Pa.—Long v. Lemoyne Borough, 
222 Pa. 311, 71. A 211, 21 LRANS 474. 

“The word ‘approve’ means more 
than the unexpressed mental acquies- 
eence of the individual in the pro- 
priety of what has been done; it 
means that the officer, in his official 
capacity, as the guardian of the in- 
terests of a community, having in 
view its welfare, and not his per- 
sonal wish or advantage, shall con- 
sider the proposed legislation and 
determine that it is proper, and make 
that fact known to all men with ab- 
solute certainty, by some visible, un- 
mistakable and enduring mark, to 
wit, by written declaration attested 
by his signature.’ New York. etc., 
R. Co. v. Waterbury, 55 Conn. 19, 23, 
10 A 162. 

[a] Thus (1) where a resolution 


of a city council to extend the city 
limits was not approved by _ the 
mayor, nor effectively passed without 
such approval, but the resolution 
was submitted to the electors, a call- 
ing of the election by the mayor did 
not constitute an approval by him, 
so as to render the proceedings valid. 
Moore v. Perry, 119 Iowa 423, 93 NW 
510. (2) It is not a sufficient ap- 
proval that the resolution was read 
in the mayor’s hearing and that he 
put a motion for adoption and de- 
clared it carried. Whitney v. Port 
Huron, 88 Mich. 268, 50 NW 316, 26 
AmSR 291. (3)°The fact that the 
chief burgess was present when a 
resolution authorizing the borrowing 
of money for municipal purposes and 
the giving of a judgment was passed 
and personally applied to a bank for 
the loan does not satisfy a statu- 
tory requirement that every resolu- 
tion shall be presented to the chief 
burgess for approval and signature. 
Long v. Lemoyne Borough, 222 Pa. 
321; 071 A 2115 21 .LDRANS): 474..% (4) 
The fact that the mayor presided 
over the meetings of the council at 
which the paving and assessing ordi- 
nances were introduced and passed, 
and at which the minutes in which 
these ordinances were set out at 
length were read and approved, or 
the fact that the mayor was familiar 
with the ordinances in question, 
tacitly approved the same, waived the 
formal presentation and certification 
by the clerk, is not a compliance with 
the mandatory provision of the char- 


ter. Hall v. Macon, 147 Ga. 704, 95 
SE. 248. 
50. McCourt v. Boston, 254 Mass. 


100, 149 NE 601. 

51. See statutory provisions, 

52. Conn.—New. York, etc., R. Co. 
vy. Waterbury, 55 Conn, 19, 10 A162. 
7 Ne C.—In re Standiford, 16 D. C. 
49. 


Iowa.—Moore y. Perry, 119 Iowa 
423, 93 NW 510; Altman v. Dubuque, 
111 Iowa 105, 82 NW 461; Heins vy. 
Lincoln, 102 Iowa 69, 71 NW 189. 

Mich.—Whitney v. Port. Huron, 88 


Mich. 268, 50 NW 316, 26 AmSR 291. 

Minn.—State v. Dakota County 
Dist. Ct., 41 Minn. 518, 483 NW 389. 
sca Bale gua in v. Carondelet, 33 Mo. 
PE eda cara v. Newark, 25 N. J. L. 

N. M.—Albuquerque v. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, & 
ALR 519. 

Pa.—Long_ v. Lemoyne Borough, 
222 Pa, 311, 71 A 211, 21 LRANS 474. 
cient In re Standiford, 16 ~-D,. -G: 


[a] Approval must be part of rec- 
ord which shows to the world that 
the ordinance has become a law and 
is binding upon the citizens of the 


corporation. In re Standiford, 16. 
D. C. 549. F 
54. Moore v. Perry, 119 Iowa 423, 


93 NW 510; Altman y. Dubuque, 111 
Iowa 105, 82 NW 461; and cases: 
supra note 52; and infra note 55. 

55. New York, ete, R. Co. v. Wa- 
terbury,:55 Conn. 19, 10. A 162; Alt- 
man v, Dubuque, 111 Iowa 105, 82 
NW 461; Heins v. Lincoln, 102 Iowa 
69, 71 NW 189; .State v. Dakota 
Coumty Dist. Ct., 41 Minn. 518, 43 NW. 


56. 
399, 

57. New York, ete, R. Co. v. Wa- 
terbury, 55 Conn. 19, 10 A 162. 

58. See statutory provisions, 

59. See infra § 90. 

60. Failure to approve or veto: 
within certain e see supra § 828. 

61. Dimick v. Barry, 211 Mass. 
165, 97 NE 909. ' 

62. Galligan vy. Leonard, 204 Mass. 
202, 90 NE 583. 
or Allentown v. Grim, 109 Pa. 

64. New York, etc, R. Co. v. Wa- 
terbury, 55 Conn, 19, 10 A 162. 


State v. Newark, 25 N..J. L. 


ees Allentown v. Grim, 109 Pa. 
66. Barber Asphalt. Pav... Co. .v. 


Hunt, 100 Mo. 22, 13 SW 98, 18 AmSR. 


(530, 8 LRA 110. 


67. Wolcott v. Wilmington, 11 Del. 
Ch. 15, 95..A 303. ' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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act of the common council is official and personal 
and cannot be delegated to the clerk or to some 
other subordinate,®® since it is the wisdom, judg- 
ment, and experience of the mayor that the charter 
galls for.°° This rule of course does not prevent 
the mayor from having a subordinate sign an ordi- 
nance under his own personal direction.’° So the 
act of approval must be performed by the mayor, 
burgess, or reeve in office, at the date of the enact- 
ment.?1 
Mayor pro tempore. In the absence of statute 
authorizing it, a mayor pro tempore or temporary 
presiding officer is without power to approve an 
ordinance or resolution;’? but by express provision 
.in some charters such officer may approve ordi- 
nances or resolutions in the absence of the mayor ;7* 
and his approval will have the same effect as that of 
the mayor himself.74 So under other charters such 
officer has a limited power of approval which is not 
to be extended beyond the plain provisions of the 
charter.” ¢ 
[§ 832] 3. Veto—a. In General. In the absence 
of charter or statutory provisions authorizing a 
mayor or burgess to exercise the veto power, no 
such power exists.7* However, in some cities, as 
the executive head of the corporation, he possesses 
this power.7°% Where the veto power is conferred, 
it cannot be taken away except by express legisla- 
tive enactment or by clear inference from statute.7* 
Cases for exercise of power. Even where the veto 
power is conferred it may be exercised only in the 
cases provided for either expressly or by necessary 
implication.”® Therefore, in determining the extent 
of the mayor’s power to veto, a careful consideration 
68. lLyth v. Buffalo, 48 Hun 175, 
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[43 C.J.] 535 
of the charter or statute conferring the power is 
necessary.“® Under a statute providing that the 
mayor shall have power to veto any ordinance or 
resolution passed by the council, the veto power 
extends at least to all resolutions of a legislative, 
as distinguished from a merely administrative, char- 
acter.°° And under some charters or statutes the 
right to veto ordinances and resolutions has been 
held to extend to all acts of a council whether legis- 
lative or otherwise,*! but this is not usually the 
case, the veto power being generally confined to 
legislative acts and not extending to matters of an 
administrative character.*? A charter provision au- 
thorizing the mayor to veto ordinances gives him 
no power to veto resolutions,*? except where the 
resolution is in effect an ordinanee.s+ A resolution 
appointing to office is not subject to the mayor’s 
veto under a charter giving him authority to veto 
the ‘‘acts’’ of any board;*® and an election is not 
a measure within a statute empowering the mayor to 
veto any ‘‘measure’’ of the board.8 Under a stat- 
ute providing that no vetoed ordinance or resolution 
shall have any force unless passed over the veto, 
the mayor can veto a resolution of the couneil trans- 
ferring moneys from one fund to another.*? 

By whom power exercised. The veto power is offi- 
cial and personal and cannot be delegated to the 
clerk or to any other subordinate.** An ordinance 
which is not submitted to the burgess in office at 
the time when it is passed and during his term of 
office is void and the council cannot treat a com- 
munication from him after his term of office has 
expired, disapproving of all business transacted at 
the meeting at which such ordinance was enacted, 
It was held 77. Eddy v. Ashley, 281 Pa. 4, 125 


15 NYS 477. 

68. Lyth v. Buffalo, supra. 

70. Porter v. R. J. Boyd Pavy,, ¢tc., 
Co., 214 Mo. 1, 112 SW.~235 (hol ing 
further that especially should the 
signing of the ordinance be consid- 
ered sufficient where it is authenti- 
eated by the city clerk under the seal 
of the court). To same effect Poplar 
Bluff v. Meadows, 187 Mo. A. 450, 
173 SW 11. 

7i. Altman v. Dubuque, 111 Iowa 
105, 82 NW 461; Rooney v. South 
es City, TIt Nebr 2, 7195s, NW 

[a] Applying the rule, (1) it has 
been held that the city council has 
no power to authorize, much less to 
order and direct, a mayor subse- 
quently elected to sign an ordinance 
after the expiration of the term of 
the mayor during whose administra- 
tion the ordinance was enacted. Alt- 
man v. Dubuque, 111 Iowa 105,,. 82 
NW 461. (2) And a person who was 
formerly mayor of a city, after ex- 
piration of his term of office and 
retirement, has no authority to ap- 
prove a city ordinance passed dur- 
ing his incumbency and depending 
for its becoming operative on the 
approval of the mayor. Rooney v. 
South “Sioux-City, “144° “Nebr 1; .195 
NW 474. 

[b] A mayor whose resignation 
has not become effective by reason 
of a noncompliance with the statute 
prescribing the steps to be taken to 
make a resignation effective is not 
disqualified from penne a by-law. 
Re Vandyke, 12 Ont. L. 211, 7 OntWR 
7393 


72. Moore v. Perry, 119 Iowa 423, 
93 NW 510; Leavenworth vy. Doug- 
lass, 3 Kan. xe 67, 44 P. 1099; Detroit 
Vis Moran, 46 Mich. 213, 9 NW abe. 
Compare In re Preston, oi KOM aR 
626 (the reeve of a township, pone 
opposed to a by-law regularly passed 
while he was present and presiding, 
refused to sign it or affix the seal; 
by direction of the council the deputy 
reeve then took the chair, and signed 


valid, and the court discharged with 
eosts a rule afterward obtained by 
the reeve to quash it). 

73. Ky.—Hunter y. Louisville, 208 
Ky. 562, 271 SW 690; Wilkerson v. 
Lexington, 188 Ky. 381, 222 SW 74; 
Chesapeake, etc., R. Co. v. Maysville, 
69 SW 728, 24 KyL 615. 

Mo.—Saleno y. Neosho, 127 Mo. 627, 
30 SW 190, 48 AmSR, 653, 27 LRA 
769. 

Or.—Barton v. Vale Recorder’s Ct., 
60, OT 273, s1L9 be saos 

Wash.—Seattle v. Doran, 5 Wash. 
482, 32 P 105, 1002. 

Wis.—O’Mally v. McGinn, 53 Wis. 

208 Ky. 


353, 10 NW 515. 

74, Hunter vy. Louisville, 

562, 271 SW. 690; Wilkerson, -v. 
Lexington, 188 Ky, 381, 222 SW 
74, 

75. Detroit vy. Moran, 46 Mich. 
213, 9 NW 252; Babbidge v. Astoria, 
25. Or. 417; 36 P 291, 42 AmSR 
796. 

[a] For instance (1) where a city 
charter provides that if the mayor 
is disabled or absent, the president 
of the council may sign ordinances, 
the latter cannot sign an ordinance 
during a vacancy in the office of 
mayor. Babbidge v. Astoria, 25 Or. 
Bes OOM lomo Wye ee Be Se = COs) ING.) 
Where a charter invests the presi- 
dent of the council with the powers 
of the mayor, if the latter is un- 
able to perform his duties, by reason 
of his absence from the city, advan- 
tage cannot be taken of his tem- 
porary absence to approve a resolu- 
tion of the council if he is not 
disabled from returning in time to 
act upon it himself before the next 
regular meeting. Detroit v. Moran, 
46 Mich. 213, 9 NW 252. 

76. Truman v. San Francisco, 110 
Cal. 128, 42 .P 421;, Jacobs v. San 
Francisco, -L00) (Cal 121.734 P6305 
in Te Borough Bd. of Health Rules, 
£4 Pan COnn JalO. 

Ahrens vy. Fiedler, 43 N. J. 
And see cases infra this and 
Zollowing section, 


A 308. 5 
78 Rich v. McLaurin, 83 Miss. 95, 
35 S 337; Erwin v. Jersey City, 60 


N. J. L. 141, 37 A 732, 64 AmMSR 584; 
Knoxville v, Heiskell, 2 Tenn, Civ, A. 
459; Hall v. Racine, 81 Wis. 72, 50 
NW 1094. 

79. See cases passim this sec- 
tion, 

[a] Thus, where a general inten- 
tion to give the mayor veto power 
is expressed but the act also ex- 
presses an intention in a particular 
case incompatible therewith, such 
particular intention will be consid- 
ered as an exception to the general 
intention, in deciding whether the 
mayor has the veto power in the 
particular case. Hall v. Racine, 81 
Wis. 72, 50 NW 1094. 

80. _ State, vv. Duis, LIN, BD. Sis; 
116 NW 751. 

[a] Thus the power extends to a 
resolution passed by the council pre- 
scribing that -certain streets and 
avenues shall be repaved in a certain 
manner. It is of a legislative char- 
acter, and subject to veto by the 


Mayor, State Va Duis, agin be wos 
116 NW 751. 

81. Peo. v. Schroeder, 76 N. Y. 
160. 

82. Long v. Lemoyne Borough, 
222 Pa. iii pha. sil eae iRUAGN SS 
474; Knoxville :v. Heiskell, 2 Tenn. 
Cive Aw 459, 467" cit *Cyei: 

83. Knoxville v. Heiskell, 2 Tenn. 


Civ. A. 459. 

84. Joaquin vy. Herrera, 37 Philip- 
pine 705, 715 (the veto power can- 
not be defeated merely by putting a 
proposition in the form of a resolu- 
tion since it is the substance of the 
provision which determines its char- 
acter). 

85. Erwin v. Jersey City, 60 N. J. 
L. 141, 87 A 732, 64 AmSR 584 


86. Rich v. McLaurin, 83 Miss. 95, 
35 S 337. 

87. Baar v. Kirby, 118 Mich. 392, 
76 NW 754. 

88. Lyth v. Buffalo, 48 Hun 175, 
15 NYS 47. 
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as a veto, and pass the ordinance over such veto.*® 

Effect of veto. Where an ordinance has been 
vetoed by the mayor in accordance with statutory 
authority to do so, it is of no force or effect unless 
again passed by the council,®° in the manner pro- 
vided for by charter or statute.®*+ 

Village becoming city. If the veto power is con- 
ferred on the mayor of a city only, upon the ad- 
vancement of a village to a city in accordance with 
statutory requirements, the village officers become 
city officers and the mayor is thereby invested with 
the right of veto.°? 

[§ 833] b. Compliance With Statutory Require- 
ments. Statutory requirements as to the manner 
of exercising the veto power must be complied with; 
otherwise the attempted exercise of the power is of 
no effect.®8 

Time for exercising power. The veto power must 
be exercised within the time prescribed by charter 
or statute; otherwise it is ineffectual,®* and the ordi- 
nance or resolution remains a valid enactment, if 
passed in conformity with statutory requirement.%° 
Time does not commence to run under statutes re- 
quiring the veto power to be exercised within a 
prescribed time®® until the ordinance is actually 
presented to the mayor.®’ But on the other hand, 
where an ordinance has been actually presented to 
the mayor, the time commences to run from such 
presentation,®® although at the request of the mayor 
the clerk agrees to present it later.°° Where no 
time is specified by the charter for exercising the 
power of veto of a resolution passed at a special 
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meeting, the mayor is not entitled to a reasonable 
time in which to exercise the power but must do so 
at once.t . 
Return to council and reasons for veto. In order 
to render effective the veto of an ordinance stat- 
utes usually require that it be returned to the coun- 
cil within a designated time together with a state- 
ment of the reasons for the veto.? This requirement 
is usually construed as being mandatory.®. But the 
council will not be permitted to deprive the mayor 
of the veto power by so delaying the presentation 
of the ordinance that it will be impossible to give 
it due consideration and also return it within the 
time required by statute.4 A veto simply stating that 
the mayor returns it without his approval and con- 
taining no statement of reasons is ot no effect.° So 
also the return of an ordinance with a request that 
a mistake made by two boards in passing the ordi- 
nance on the same day be rectified does not consti- 
tute a veto.® 
[§ 834] 4. Passage over Veto. The veto power 
conferred by charter is not absolute but, by virtue 
of further provisions of the charter or by general 
statute, may be overcome by the vote of a designated 
number of the council.? And an objection to a 
resolution by the proper municipal authorities, mak- 
ing an appropriation to pay a claim against the 
municipality, interposed by way of veto by a mayor 
having a veto power, and overcome by the requisite 
vote, cannot be again urged by the mayor to avoid 
doing a mere ministerial act to effectuate such ap- 
propriation.“% It is, however, essential that the 


' 89. In re Front St., 24 Pa: Co.|(N. Y.) 574; Com. v. Fitler, 136 Pa.| the same shall be in force. A resolu- 
88. 129, 20 A 424; Erie v. Bier, 10 Pa.} tion accepting St. (1903) p 259 ec 392, 

90. Pollok y. San Diego, 118 Cal.| Super. 381. after having been passed by the 
593, 50 P 769; State v. May, 190 Ind. [a] Sufficiency of return.— (1) | council, was taken to the office of 


619, 131 NE 382; Stutsman v. Mc- 
Vicar, 111 Iowa 40, 82 NW 460. 
91. See infra § 834 


92. Wise v. Barberton, 20 Oh. Cir. 
CLPIN 3S. 339 0; 
93. Iowa.—Miller v. Oelwein, 155] the afternoon, 


Iowa 706, 186 NW 1045; Hardwick v:| the veto effect. 


The placing of a veto in the hands 
of the clerk at his residence in the 
evening, within the prescribed time, 
after making an ineffectual attempt | 3, 
to gain admittance to his office in 
is sufficient to give 

Baar v. Kirby, 


the mayor and delivered to the 
mayor’s clerk in the mayor’s absence, 
whe indorsed thereon, ‘Received July 
1903.” The mayor did not see 
the act or vote until July 6, 1903, 
and returned the same to the board 


118] of aldermen “with his veto on July 


Independence, 136 Iowa’ 481, 114 NW] Mich. 392, 76 NW 754... (2) So the} 14, 1903. ‘The vote was not ‘“‘pre- 
14. return of an ordinance to the city | sented” to the mayor until July 6 
Ky.—Brown v. Winchester, 153 Ky.| clerk in person together with the/}and was therefore returned in time 
502, 155 SW 1157: written objections of the mayor|to prevent its becoming operative 
Mass.—Storer & Downey, .215 Mass. | within the time required by the stat-|regardless of the veto. Farwell 
273, 102 NE 321; Lowell v. Dadman,| ute is sufficient to make the yveto}v. Boston, 192 Mass. 15, 78 NE 
191 Mass, 370, 77 NE 717. of the ordinance effective, where the} 303. 
Mich.—Baar v. .Kirby, 118 Mich.| statute provides for veto by refusal Le] Return to one of two branches 


392, 76 NW 754. 
Minn.—State Vv. 
Minn. Be 151 NW 904. 

N. Y.—Truesdale v. Rochester, 33 
Hun 574. 

N. D.—State vy. Duis, 17 N. D. 319, 
116 NW 751. 

Pa.—Com. v. Fitler, 136 Pa. 129, 20 


Roderick, 129. 
within ten 


155 SW 1157. 
[b] 


of the mayor to sign the ordinance 
or by returning the same to the city 
clerk with his objection in writing 
days after 
Brown v. Winchester, 


Insufficient return.—A mere 
deposit of a resolution or ordinance 


of council—Where there are two 
branches of the council, a provision 
that the ordinance shall be returned 
to the branch of the council where 
it originated is merely directory, for 
that is a matter for the convenience 
of the council, and no injury to the 
public interest could result from a 


its passage. 
153 Ky. 502, 


A 424. 

94. Miller v. Oelwein, 155 Iowa 
706, 136 NW 1045; Hardwick vy. Inde- 
pendence, 136 Iowa 481, 114 NW 14; 
State v. Roderick, 129 Minn. 94, 151 
NW 904, 905 [cit Cyc]. 

95. Hardwick v. Independence, 136 
Iowa -481, 114 NW 14; State vy. 
Roderick, 129 Minn. 94, 151 NW 904, 
I05" [eit .Cyei. 

96. See supra § 828. 

97. Dimick vy. Barry, 211 Mass. 
165, 97 NE 909. 

98. State v. Roderick, 129 Minn. 
94, 151 NW 904, 905 [cit Cyc]. 

99. State v. Roderick, supra. 

1. Hoey v. Dalton, 126 Misc. 194, 
213 NYS 583 (if the rule were other- 
wise the mayor under certain condi- 
tions might deprive the people of the 
municipality of rights which might 
be lost). 

2. See statutory provisions. 

3. Storer v. Downey, 215 Mass. 
273, 102 NE 321; Lowell v. Dadman, 
191 Mass. 370, 77 NE 717; Baar v. 
Kirby, 118 Mich. 392, 76 NW _ 754; 
Truesdale v. Rochester, 33 Hun 


with the clerk of councils is not a 
return thereof to councils within a 
statute providing that where an ordi- 
nance or resolution is not returned 
by the mayor within fifteen days 
from the date of its presentation to 
him with his veto, it becomes a law 
as effectually as iff approved by him. 
Erie v. Bier, 10 Pa. Super, 381. 

' [ce] Validity of objections.—The 
objections of the mayor to an order 
of the board of aldermen granting 
authority to erect a garage, because 
he is opposed to their establishment 
in residential districts and that some 
general policy should be adopted are 
valid objections, within a statute re- 
quiring the mayor, vetoing an order, 
to give his objections in ‘writing. 
Storer v. Downey, 215 Mass, 273; 102 


NE 321. 

{d] Boston City Charter (St. 
(1854] p 878 c 488) § 47 requires a 
resolution or vote to be presented to 
the mayor for acceptance or veto and 
declares that, if it shall not be re- 
turned by the mayor within ten days 
“after it Shall have been presented,” 


failure to comply with this require- 
ment. The main matter, the one in 
which the public is concerned, and 
the neglect of which might imperil 
the public interest, is the return of 
the ordinance to councils within the 
required time; all the rest is unim- 
portant detail. Com. y. Fitler, 136 
Pa. 129, 20 A 424. 

4. Lehigh Coal, ete., Co. v. Inter- 
County Stik. Co., 16%. Pa. 126 SeieA 


ATT. 
191 Mass. 


5. Lowell vy. 
370, 77 NE 717. 

6. Oswald v. Gosnell, 56 SW 165, 
21 Kyl 1660 (holding further that 
reconsideration and passage by one 
of the boards makes the ordinance 
binding). 

7 Rogers v. Mendota, 200 Ill. A. 
254; Oakley v. Atlantic City, Gide Newnes 
2 OF {27, 44 A 651; Lake v. Ocean City, 
629N. oS. Liesl 60,. 41 A 427-'"Statel iw, 
Hoboken, 52 N. J. L. 88, 18 A 685; 


Dadman, 


Ahrens vy. Fiedler, 48 N. J. L. 400; 
and cases infra this section. 
%. Ahrens vy. Fiedler, 43 N. J. 


L. 400. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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council take action on the ordinance or resolution 
presented and returned, and any other ordinance 
or resolution not in substance the same as the one 
presented and returned, although passed by the 
council, is without validity... And in order to 
pass an ordinance or resolution over the veto of the 
mayor or burgess there must be a full compliance 
with all the steps preseribed by charter or statute.® 
The objections of the mayor must be extended upon 


the record,!® and a failure to do so will render an 
ordinance ‘passed over the veto void." 
Time. In the absence of charter or statutory 


requirement it is not essential that a veto should 
be acted on at any particular meeting or within any 
specified time, or considered at the next regular 
meeting after its return.'” 
fies the meeting at which such action shall be taken, 
it must be taken at the very meeting so specified,'* 
and if action is taken at an earlier meeting or post- 
poned to a later meeting the action is invalid.** 

The number of votes required to overcome the 
veto must be given; and if the charter requires 
the vote to be taken by yeas and nays it is also 
essential that this requirement shall be complied 
with.16 

No particular form of words is necessary to pass 
an ordinance over a veto. But it will be sufficient 
that the language used clearly indicates the intent 
to override the veto." 

Reconsideration after passage over veto. It has 
been held that an ordinance which has been passed 
over the mayor’s veto becomes a municipal law and 
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But if the charter speci-, 
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thereby passes beyond the control and power of the 
municipal council to reconsider it.!8 

Reconsideration after veto sustained. Where, 
after an ordinance has been returned with the 
mayor’s veto, it is reconsidered by the council and 
the mayor’s veto is sustained, the ordinance cannot 
be again reconsidered.!® ‘There is, however, author- 


ity to the effect that a vote upon the question, — 


whether a measure shall be passed by either branch 
of a city council notwithstanding the objections 
of the mayor, may be reconsidered, provided it is 
in accordance with the rules governing its proce- 


_dure.?° 


[§ 835] H. Signature, Attestation, and Certificate 
—l. In General. In the absence of statutes so pro- 
viding it is not essential to the validity of ordi- 
nances or resolutions that they be signed by the 
mayor or presiding officer of the council or other 
municipal officer;*4 and where a statute provides 
that a resolution or ordinance shall becomes opera- 
tive without the mayor’s signature, under certain 
circumstances, and these circumstances are shown 
to exist, the signature of the mayor is not necessary 
to give validity to the ordinance or resolution.22 So 
where the mayor or presiding officer of the city 
council is required simply to sign ordinances or 
resolutions, and it is apparent that his act is minis- 
terial in its nature and required merely to furnish 
evidence of the authenticity of the enactment, and 
the idea of approval is not involved, the require- 
ment is directory only, and an omission to comply 
therewith will not render an ordinance invalid.?3 


8. State v.. Newark, 25 N. J. UL. 14. See cases supra note 13. 2a." ‘Terre Haute, ete, Roy Co, vy. 
399; Peo. v. Geneva, 98 App. Div. 383, 15. Ky.—Brown v. Winchester, 153] Voelker, 31 Ill, A. 314 [aff 129 Tl. 
90 NYS 275. Ky. 502, 155 SW 1157. 540, 22 NE 20]; Landes v. State, 

[a] In other words, ‘“‘the measure La.—In re Robin St., 1 La. Ann.|160 Ind. 479, 67 NE 189; Hardwick 
must be considered as a unit. It] 412. 3 v. Independence, 136 Iowa 481, 114 
cannot be amended or changed. The Mass.—Nevins v. Springfield, 227] NW 14 [dist Heins v. Lincoln, 102 


very thing to which the executive} Mass. 538, 116 
objection has been made is the only 
measure to be considered.’”’ Nevins 
v. Springfield, 227 Mass. 538, 544, 116 
NE 881. 

9. -Ky.—Brown v. Winchester, 153 


419, 67 NW 1012. 


Ne dee he 228, 


NE 881. 
Minn.—State v. Darrow, 


N. J.—Quinn v. Sea Isle City, 
Hoboken, 52 N. J. L. 88, 18 A 685. 


Iowa 69, 71 NW 189, decided under a 


65 Minn.| statute containing different pro- 

visions]. See generally supra § 828. 

eT [a] Failure to sign in specified 

71 A 1118; State v:| time.—Signature of the mayor is un- 


necessary to the validity of an ordi- 


Ky. 502, 155 SW 1157. 


La.—In re Robin St, isda, Ann. 
412. 
Mass.—Nevins v. Springfield, 227 


Mass. 538, 116 NE 881. 

Minn.—State v. Darrow, 65 Minn. 
419, 67 NW 1012. 

N. J.—State v. Hoboken, 52 N. J. 
L. 88, 18 A 685. 

N. Y.—Peck v. Rochester, 3 NYS 
872 [rev on other grounds 8 NYS 
266 (aff 130 N. Y. 394, 29 NE 977)1. 

Pa.—Dockett v. Old Forge Borough, 
240 Pa. 98, 87 A 421; Galloway v. 
Gilmour, 5 Poa DISst.) sod.) Earoop 
Borough v. McNulty, 42 Pa. Co. 606. 

10. Nevins v. Springfield, 227 
Mass. 538, 116 NE 881; Galloway v. 
Gilmour, 5 Pa. Dist, 553. 

11. Galloway vy. Gilmour, supra. 
Contra Reese v, Lackawanna Electric 
Light, etc., Co.. 11. Pa. Dist. 467. 

TIPE Geko aie Buffalo, 123 App. Div. 
141, 108 NYS 331; Warner v. Coates- 
ville Borough, 231 Pa. 141, 80 A 
576. 

[a] Thus a statute providing that, 
if an ordinance or resolution of the 
common council is vetoed by the 
mayor, it shall be laid before the 
board of aldermen at its next regu- 
lar meeting, and they shall proceed 
to reconsider it, does not require that 
it must be acted on at that meet- 
ing. Peo. v. Buffalo, 123 App. Div. 
141, 108 NYS 331. 

13. In re Robin St, 1 La. Ann. 
412; Gleason v. Peerless Mfg. Co., 1 
App. Div. 257, 37 NYS 267 [aff 163 
N. Y. 574 mem, 57 NE 1110 mem]; 
Peck v. Rochester, 3 NYS 872 [rev 
on other grounds 8 NYS 266 (aff 130 
WN. Y. 394, 29 NE 977)]; Dockett ae 
Old Forge Borough, 240 Pa. 98, 87 A 
421. 


Pa.—Erie v. Parade St. Market Co., 
37 Pa. Super. 449; Throop Borough v. 
McNulty, 42 Pa. Co. 606. 

16. State v. Darrow, 65 Minn. 419, 
67 NW 1012. See Nevins vy. Spring- 
field, 227 Mass. 538, 116 NE 881 (rec- 
ognizing rule), 

17. Oakley v. Atlantic City, 63 
N. J. L. 127, 44 A 651 (the adoption 
of a resolution that “the ordinance 
stand, the mayor’s objection to the 
contrary notwithstanding” is. suf- 
ficient). See Knexville v. Heiskell, 
2 Tenn. Civ. A. 459, 476 (a motion 
made and carried is a sufficient nota- 
tion of the fact that an ordinance 
or resolution was passed notwith- 
standing the mayor’s veto. “The in- 
tention of the city council will be 
looked to and given effect, notwith- 
standing the failure to show in so 
many words the actual passing of 


the identical measure over’ the 
veto’). 

18. Ashton v. Rochester, 60 Hun 
872, 14 NYS 855 [aff 133 N. Y. 187, 
30 NE 965, 31 NE 334, 28 AmSR 
619]. 

19. Sank v. Philadelphia, 8 Phila. 
Geass) ite 

20. Nevins v. Springfield, 227 


. 588, 116 NE 881. 

1. Blanchard v. Bissell, Li Oh. 
St. 96; Portland v. Yick, 44° Or, 439, 
se 706; In re Black St., 236 Pa. 
395, 84 A 918. 

[a] Where an act of a city coun- 
cil for levying taxes is in its nature 
a resolution, although clothed in the 
form of an ordinance, it may have 
the effect of a valid resolution, al- 
though not signed by the presiding 
officer, there being no statute requir- 
ing resolutions to be signed. Blan- 
chard v. Bissell, 11 Oh. St. 96. 


nance where the statute expressly 
provides that the ordinance may be- 
come a valid law without the mayor’s 
signature, by his failing for any rea- 
son for ten days to sign it. Landes 
v. State, 160 Ind. 479, 67 NE 189. 

23. Ark.—Lewis v. Forrest City 
Spee cee Impr. Dist., 156 Ark. 356, 246 

Cal.—Pacific Palisades Assoc v. 
Huntington Beach, 196 Cal. 211, 237 
P 538, 40 ALR 782. 

Ga.—Davis v. Warde, 155 Ga. 748, 
118 SE 378 [writ of error dism 263 
Us (8) 6725,444, SCte3iy 68) Lewede ae 
Moore v. Thomasville, 17 Ga. A. 285 
86 SE 641. 

Ind.—Shea v. Muncie, 148 Ind. 14, 
46 NE 138. 

Iowa.—Conboy  y. 
Iowa 90 

Ky.—Fields v. Whitesburg, 195 Ky. 
688, 343 SW 930; Com. v. Williams, 
120 Ky. 314, 86 SW 553, 27 KyL 695; 
Fish v. Genett, 56 SW 813, 22. Ky 
alr 

La.—MackKenzie v. Wooley, 39 La. 
Ann. 944, 3 S 128; Opelousas v. 
Andrus, 37 La. Ann. 699, 

Mich.—Stevenson y. Bay City, 26 
Mich. 44. 

Oh.—Blanchard v. Bissell, 11 Oh. 
St 96. Toledo. Cons. (St. RR. Co.oyv- 
Toledo Electric St. R. Co., 6 Oh. Cir. 
Gis 362 somOn Orr Decl 49s siver 
v. Graham, 1 Cine. Super, 113. 

Compare Barber Asphalt Paving 
Co«-v- Hunt, 100° Mo. 22,. 13 SW. 98) 
18 AmSR 530, 8 LRA 110 (the pro- 
vision of the St. Louis city scheme 
and charter Rev. St. [1879] p 1584 
§ 22, relating to the passage of ordi- 
nances which requires the presiding 
officer of each of the two houses of 
the municipal assembly to affix his 


Iowa City, 2 


538 [43 C.J.] 


If an attempt is made to comply with the statute 
it has been held that an authentication by the acting 
mayor will be sufficient.24 But generally where the 
mayor’s approval is made necessary by statute to 
give validity to ordinances or resolutions passed by 
the council, it is further provided that this approval 
shall be manifested by his signature thereto,?> and 
by the weight of authority this requirement is man- 
datory?® and a noncompliance therewith fatal to 
such ordinances or resolutions;?7 and it has accord- 
ingly been held that signing by the mayor of the 
minutes of the council amounts to nothing more 
than an authentication of the minutes as such and 
does not satisfy the statutory requirement under 
consideration ;78 but there is some contrary au- 
thority.2® And it has been held that a statute pro- 
viding that a certified copy of every ordinance shall 
be presented to, and signed by, the mayor before 
it becomes effective is directory, and not manda- 
tory, and is for the mayor’s protection, and may 
be waived by him, and that his signature to the 
original ordinance is sufficient.*° 

Certificate of presiding officer. Under a statute 
providing that no ordinance shall become a law until 
signed by the presiding officer and approved in writ- 
ing by the mayor, it is not necessary that the pre- 
siding officer shall attach any certificate to an ordi- 
nance passed.*! 

[§ 836] 2. By Clerk or Auditor. In the absence 
of requirement by charter or general statute it is 
not essential to the validity of an ordinance or reso- 
lution that it should be signed or attested by the 
clerk,?2 or by the city auditor.** And even where 


_ signature to a bill in open session, 
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tawa, 12° Can.” Site. 


there is a charter or statutory requirement of this 
character, it is usually held to be directory and a 
noncompliance therewith does not invalidate the ordi- 
nance or resolution,** unless the charter or statute 
also provides that a noncompliance with the require- 
ment shall have this effect.2° The requirement, it has. 
been said, does not go to the question of the legal ex- 
istence of an ordinance but has reference only to the 
manner of authenticating and approving it.2° Where 
the statutory requirement is that the clerk state in 
the certificate the date of the publication of the 
ordinance, it is not necessary that the clerk should 
date the certificate himself.*7 And where a city 
ordinance, when copied in the record of the proceed- 
ings of the board of trustees, completely filled one 
page, leaving no room for the clerk to sign, and his 
signature was written at the top of the next or 
following page, immediately after which followed 
other proceedings of that meeting, there was a suffi- 
cient compliance with a statute requiring ordinances. 
to be signed by the chairman and attested by the 
clerk.®® 

[§ 837] I. Record and Filing—1. Record*®°—a. 
Necessity. Unless so provided by charter or general 
statute 1t is not essential to the validity of ordi- 
nanees or resolutions that they should be recorded.*° 
However, many charters and general statutes pro- 
vide for the recording of resolutions or ordinaneées, 
and where it is provided that they shall not be in 
force until so recorded,*t the requirement is held 
mandatory and a failure to record an ordinance 
or resolution is fatal to its validity.4? But generally 
charters and statutes providing for the recording of 


365. 30. Glens Falls v. Standard Oil 


is mandatory). 

{a] Reason for rule.— To hold 
that the failure of the mayor to sign 
an ordinance destroys its validity 
would be in effect to confer on him 
the veto power, withheld from him 
by the statute; for he could in any 
case, by withholding his signature, 
accomplish the same result as by a 
veto of the ordinance. This is not 
the meaning or purpose of the stat- 
ute.” Com. v. Williams, 120 Ky. 314, 
319, 86 SW 553, 27 KyL 695. 

24. Lackey v. Fayetteville Water 
Co., 80 Ark. 108, 96 SW 622. 

25. See statutory provisions. 

26. Cal.—Pacific Palisades Assoc. 
v. Huntington Beach, 196 Cal. 211, 
237 P 538, 40 ALR 782, 

Iowa.—Hancock vy. McCarthy, 145 
Iowa 51, 123 NW 766; Moore v. Perry, 
119 Iowa 423, 93 NW 510; Altman v. 
Dubuque, 111 Iowa 105, 82 NW 461. 

La.—New Iberia v. Moss Hotel Co., 
112 La. 525, 36 S 552; Mandeville v. 
Band, 111 La. 806, 35 S 915; Breaux’s 
Bridge v. Dupuis, 30 La. Ann, 1105. 

Mich.—Whitney v. Port Huron, 88 
Mich. 268, 50 NW 316, 26 AmSR 291. 

i v. Dakota County 
Dist. Ct., 41 Minn, 518, 48 NW 389. 

Mo.—Becker v. Washington, 94 Mo. 
375, 7 SW 291; Graham v. Carondelet, 
33 Mo. 262; Parker-Washington Co. 
v. Field, 202 Mo. A. 159, 214 SW 402; 
Baker Mfg. Co. v. Richmond, (A.) 198 
SW 1128. 

Nebr.—Rooney vy. South Sioux City, 
111 Nebr. 1, 195 NW 474. 

N. M.—Albuquerque v. Water Sup- 
ply.Co., 24 N..M. 368, 174 P 217, 5 
ALR 519. 

Pa.—Long v. Lemoyne Borough, 
290) Pal okt ThA 20 2T RAN S 
474; Waln v:? Philadelphia,’ 99 Pa. 
330; Erie v. Parade St. Market Co., 
37 Pa. Super. 449; Cessna vy. Clouse, 
40) Pa. ACOmas2: 

Tenn.—Memphis St. R. Co. y. 
Rapid Transit Co., 138 Tenn. 594, 198 
SW 890. 

Can.—Canada Atlantic R. Co. v. Ot- 


Man.—Re Whitewater, 14 Man. 153. 

Ont.—London St. R. Co. v. London, 
9 Ont. L. 439, 3 OntWR 123 [dism 
app 2 OntWR 44]; Wigle v. Kings- 
ville, 28 Ont. 378; Holt v. Medonte 
Tp., 22 Ont, 302. 

Que.—Tasse v. Beaubien, 4 Que. Pr. 


[a] “There is a broad distinction 
between a _ requirement that’ the 
mayor shall sign ordinances simply 
as a means of authentication and a 
requirement that he shall sign as 
an evidence of his approval. The 
former requirement may well be said 
to be ministerial and directory only, 
while the latter is undoubtedly man- 
datory.’’ Moore v. Perry, 119 Iowa 
423, 428, 983 NW 510. 

[b] Sufficient compliance with 
statute.—The word “Approved,” fol- 
lowed by a blank line for the date 
of approval, and signed by the mayor, 
complied with Code (1915) § 3624, 
requiring mayor to indorse the word 
“Approved” on ordinances, etec., and 
to sign them. Albuquerque vy. Wa- 
ter Supply Co., 24 N. M. 368, 174 P 
OTs Dy A Lay) Doe 

{c] In Ontario where a by-law has 
not been signed as the statute re- 
quires, it is for the time being of 
no validity but when so signed be- 
comes effective. Re Davis, 38 Ont. L 
240, 11 OntWN 217. 

27. See cases supra note 26. 

28. State v. Wilder, 211 Mo. 305, 
109 SW 574; Graham vy. Carondelet, 
33 Mo. 262; Mulligan v. Lexington, 
126 Mo, A. 715, 105 SW 1104. 

29. Woodruff v. Stewart, 63 Ala. 
206, 214 (“The matter of substance 
is the approval of the ordinance by 
the mayor, and not the form or man- 
ner in which it may be manifested, 
so that it is plainly manifested in 
writing, as all corporate action of 
this character must be manifested. 
—1 Dill. Mun, Cor. §§ 265-66. Sign- 
ing the ordinance, or an indorsement 
upon it, is not the only mode in 
which approval can be manifested’). 


Co., 127, Mise. 104, 215 NYS 354. 

31. State v. May, 190 Ind. 619, 
131 NE 382. 

[a] This statute obviously intends. 
that the fact of the person who signs 
being the presiding officer shall be 
made to appear in some other way 
than by his own statement on the 
face of the ordinance. State v. May, 
190 Ind. 619, 131 NE 382. 

32. In re Black St., 236 'Par 1395. 
84 A 918. 

33. Portland v. Yick, 44 Or. 439, 
5° P 706, 102 AmSR 633. 

34. Clark v. Uniontown, 4 Ala. A. 
264, 58 S 725; Newcombe v. Kramer, 
189 Mo. A. 538, 176 SW 1072. 

35. Newcombe v. Kramer, supra. 

36. Clark v. Uniontown, 4 ATE DAT. 
264, 58 S 725. 

“Tt might be, and no doubt is, 
convenient, and perhaps essential, to 
identify the ordinance in its trans- 
mission to the mayor and return to 
the council body that he attest it, 
or place upon it his file mark; but 
we are not aware that any such 
formality is required in order to 
complete its perfect enactment, so 
as to give it the force of law.” 
Portland v. Yick, 44 Or. 439, 447, 
75 P 706, 102 AmSR 633. 

37. Strickland v. Samson, 16 Ala. 
A. 592, 80 S 166. 

38. ‘Whitley v. Stephens, 184 Ky. 
277, 211 SW 770. 

39. Record of: 

Objections in proceedings to pass 

measure over veto see supra § 834. 
eee of ordinances see supra 
Votes sufficient to sustain ordinance 

see supra §§ 775-777. 

Yea and nay votes see supra § 7738. 

40. Amey: v. Allegheny City, 24 
How. (U. S.) 364, 16 L. ed. 614; Com. 
v. Davis, 140 Mass. 485, 4 NE 577), 

41. Sée statutory provisions, 


42. Brunswick v. Scott, 219 Mo. 
A, 45, 275 SW 994; Rumsey Mfg. 
Go. ‘v. ‘Schell City, “21 “Mo, Al. 75° 


Ex p. Bedell, 20 Mo, A. 125; Verona’s 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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ordinances and resolutions contain no provisions 
that they shall not be in force until recorded, and 
it has very generally been held that in these cir- 
cumstances the provisions are merely directory and 
that a noncompliance therewith does not invalidate 
the ordinance or resolution.*® The statutory provi- 
sions for the recording of an ordinance, it has been 
said, do not go to the ‘question of its legal existence, 
but have reference to the manner of authenticating 
and proving it.44 And even where the provisions are 
mandatory in character,*® they have been held appli- 
cable only to those ordinances and resolutions which 
are legislative in character and not to those which 
are ministerial only.*® 

[§ 838] b. Requisites and Sufficiency.*7 A sub- 
stantial compliance with charter or statutory re- 
quirements for the recording of ordinances is suffi- 
cient.t8 While there is some authority to the con- 
trary,*® it is generally held that it will be sufficient 
that a copy of an ordinance is pasted on the leaves 
of the record.°° The ordinance need not be actu- 
ally transeribed on the record.®! And it has also 
been held that the fact that an ordinance is filed 
in the minute book of the council but not entered 
thereon, while a loose and unsafe way of keeping 
records, will not invalidate the ordinanee.52 So 
where a city council keeps separate minute books in 
one of which ordinances are entered, an undated and 
unsigned paper purporting to be an ordinance, found 
pasted in the ordinance book, providing for street 
paving and referring to a certain contract, is suffi- 
ciently identified as a city ordinance by a minute 
in the other record book, showing passage of such 
ordinanee.®? It has been held not necessary to the 
validity of an ordinance that it be spread at large 
upon the record of proceedings of the council ;°+ 
this, it has been said, is no more necessary than that 
a paper filed in court should be spread at large | 


App., 108 Pa. 83; Kepner v. Com., 45. 
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See supra text and note 42. 
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upon the record.°° 

Book kept for that purpose. A charter require- 
ment that ordinances be recorded in a book kept 
for that purpose is complied with by a publication 
of the ordinances in book form.°® And it has also 
been held that the recording of an ordinance in the 
journal of the couneil,®? or spreading it on the min- 
utes of the proceedings of the council,°® is a suffi- 
cient compliance with such requirement. So under 
a provision of a city charter that all ordinances 
shall be recorded in a book to be provided for the 
purpose ‘‘and to be kept by the mayor,’’ an ordi- 
nance, duly enacted, published, and recorded, is not 
rendered invalid by reason of the fact that the 
book containing it was not kept at the mayor’s 
office, but in the council chamber.®® 

Record before publication. Where a city charter 
provides that ordinances, upon proof of publication 
and not before, shall be recorded, together with the 
affidavit of publication, a record of a resolution and 
ordinance without a record of the affidavit of publi- 
cation is not only not. authorized, but is expressly 
forbidden, and is a mere nullity.®° 

Incorporating statute by reference. Where a mu- 
nicipal ordinance incorporates by reference a gen- 
eral statute, the statute in its entirety need not be 
entered upon the minutes of the municipality.®+ 

Incorrect date of passage. Where an ordinance 
has been regularly passed, the fact that the journal 
of the village board incorrectly gives the date of 
its passage will not invalidate the ordinance.®? 

Marginal corrections on the page where an ordi- 
nance was recorded will not vitiate it.%* 

[§ 839] 2. Filing. Statutes requiring ordinances 
or resolutions to be filed and to remain on file in a 
designated office for a specified time before adop- 
tion,®* and statutes also requiring notice thereof 


the journal of the clerk is intended 


40 Pa. 124; Ulrich v. Coaldale Bor- 
ough, 53 Pa. Super. 246; Brockway- 
ville Borough vy. Rittenhouse, 21 Pa. 
Dist. 863; Chambersburg Borough v. 
Steck, 18 Pa. Dist. 154; Lansford v. 


Lutz, 11 Pa. Dist. 411; Bridgeport 
v. Bate, 22. Montg. Co. (Pa.) 87; 
Logan yv. Tyler, 1 Pittsb. (Pa.) 244; 
Schwartz v. Oshkosh, 55 Wis. 490, 


oe 450; Re Henderson, 29 Ont. 
43. U. S.—Crebs v. Lebanon, 98 
Fed. 549. 


Ala.—Green v. Demopolis, 20 Ala. 
A. 115, 101 S 529 [certiorari den 211 


Ala. 616, TNS. sSi2 53915 iSmith:! sv. 
Eclectic, 18 Ala. A, 329, 92 S 212; 
Bell v. Jonesboro, 3 Ala. A. 652, 57 
S 138. : 

Cal.—-Peo. v. Cole, 70 Cal. 59, 11 P 
481. 

Del.— Elliott v. Newark, 8 Del. Ch. 
64, 68 A 400. 


Ind.—Landes v. State, 160 Ind. 479, 
67 NE. 189; Shea v. Muncie, 148 Ind. 
14, 46 NE 138. 

Towa.—Hardwick v. Independence, 
186 Iowa 481, 114 NW 14; Allen v. 
aay por 107 Iowa 90, 77 Nw 532. 

y.—Com. v. Williams, 120 Ky. 314, 
86 ow 553, 27 KyL 695. 


La. —Crowley v. Rucker, 107 La. 
DAlds8 Bikes Mo ao 
Mich.—Kenaston v. Riker, 146 


Mich. 163, 109 NW 278; Stevenson vy. 
Bay City, 26 Mich. 44. 

Miss.—Greenwood  v. 91 
Miss. 728, 46 S 161. 

Okl.—Marth v. Kingfisher, 22 Ok1. 
602, 98 P 486, 18 LRANS 1238; Ex p. 
Bochmann, 20 Okl. Cr. 78, 201 P 587. 

Pa.—Erie Academy Vv. Brie, 31 Pa. 
51£; Moorhead v. Snyder, 31 Pa. 514. 

Wash.—De Von v. Oroville, 120 
Wash. 317, 207 P 281. 

44, Clark v. Uniontown, 4 relate A. 
264, 58 S725. 


Jones, 


46. Huntingdon Borough v. Hunt- 
ingdon Water Supply Co., 258 Pa. 309, 


101 A 989; Seitzinger v. Tamaqua, 
187 Pa. 589, 41 A 454, 
[a] Thus a _ resolution of the 


council of a borough authorizing a 
contract for lighting the streets need 
not be transcribed in the ordinance 
book or duly advertised. Seitzinger 
v. Tamaqua, 187 Pa. 539, 41 A 454. 

47. Curing omission to record by 
act of legislature see infra § 863. 

48. Ark.—Lewis v. Forrest City 
Special Impr. Dist., 156 Ark. 356, 246 


SW 867 
Ind.——Hammond v. New York, etc., 
R. Co., 5 Ind. A.'526,,31 NE 817%. 
Ky.—Harrison v. Greenville, 146 
Ky. 96, 142 SW 219. 
N, M.—Schwartz vy. Gallup, 22 
N. M. #1, 165 P 345. 
Ww. Va.._Hager v. Melton, 66 W. 
Va. 62, 66 SH 13. 
49. In re Tunkhannock Borough, 3 
Pa. Co. 480. 
Lewis v. Forrest City Special 
Dist., 156 Ark. 356, 246 SW 
867; Harrison v. Greenville, 146 Ky. 
96, 142 SW 219; Martin v. Green- 
ville, 145 Ky. 649, 140 SW _ 10438; 
Schwartz v. Gallup, 22 N. M. 521, 165 
P 345; Hager v, Melton, 66 W. *Va. 
62, 66 SH 13. 


51. Lewis v. Forrest City Special 
Impr. Dist., 156 Ark. 356, 246 SW 
867. 

oa Kevil v. Hawthorne, 205 Ky. 
426, 265 SW 9387. 

53. Avis v. Allen, 83 W. Va. 789, 
99 SE 188. 

54. Baker v. Combs, 194 Ky. 260, 
239 SW 56; Nevin v. Roach, 86 Ky. 


492, 5 Sw 546, 9 KyL 819, 
[a] Thus, under a statute which 


‘provides that the common council of 


third-class cities shall cause a jour- 
nal of .its proceedings to be- kept, 


merely as an index that will fairly 
show what the council did, rather 
than to give a complete report of 


its proceedings, and a notation 
therein of the passage of an ordi- : 
nance for a_ street improvement, 


which described with certainty the 
location of the improvement, is a 
sufficient entry as against an objec- 
tion that the ordinance was void be- 
cause not entered by the clerk of the 
council in the journal. Meacham 
Contracting Co. v. Kleiderer, 146 Ky. 
441, 142 SW 720. 

55. Nevin v. Roach, 86 Ky. 492, 


5 SW 546, 9 KyL 819. 
56. Allen v. Davenport, 107 Iowa 
90,77 NW 532. 
ae Upington v. Oviatt, 24 Oh. St. 
58. Hammond v. New York, etc., 
FE CO., 10) bnd. Ay S265 caileuNie cunt. 


59. Beaumont vy. 


Wilkes-Barre, 
142 Pa. 198, 21 A 888. : 


60. Klais v. Pulford, 36 Wis. 587. 
61. Southern Operating Co. v. 
Chattanooga, 128 Tenn. 196, 159 SW 


1091, AnnCas1914D 720 (if the rule 
were otherwise there could be no 
registration of a deed which de- 
scribes the land conveyed by refer- 
ence to another instrument). 


62. . Chicago; “ete: URe iGo... vib Wile 
Ban, 225 Ill. 50, 80 NE 56, 116 AmSR 
102 

63. Martin vy. Greenville, 145 Ky. 


649, 140 SW 1043. 
64. McGregor v. Lovington, 48 Tl. 


A. 202; Peairs v.. Des Moines, 196 
Towa 1222, LOT PIN W © 136i) Money: 
Shreveport, 151 La. 423, 91 S 825; 


Franklin v. Horton, 97 N: J. L. 22, 
116 PATHS: 

[a] Sufficient compliance with re- 
quirement.—(1) Where a statute re- 
quired that all ordinances be ‘‘de- 
posited” in the office of. the .clerk be- 
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to be published,®® have been held to be mandatory. 

[§ 840] J. Publication—1l. Necessity—a. In Ab- 
In the absence 
of any statutory requirement, the prevailing doc- 
trine seems to be that publication is not an essential 
requisite of a valid ordinance, but that it may be 
enforced before publication or without it.%* 

[§ 841] b. Under Statutory and Constitutional 
Publication of an ordi- 
nance is of course unnecessary where it is expressly 
However, publication of 
ordinances, resolutions, and by-laws is very fre- 
quently provided for by municipal charters or gen- 
It has sometimes been held that the 


sence of Statutory Provision. 


Provisions and By-Laws.°? 


so provided by statute. 


eral laws.° 


fore they should become effective, 
and a village adopted an ordinance 
to the same effect, save that the 
word “filed” was used instead of the 
word “deposited,” it was held that 
depositing the ordinance with the vil- 
lage clerk was a compliance with 
the statutory requirements and was 
sufficient so far as the validity of 
the ordinance was concerned, whether 
it was marked “filed” or not. Mc- 
Gregor v. Lovington, 48 Ill. A. 202. 
(2) Where certified copy of village 
ordinance enacted in 1919, regulating 
speed of automobiles, was filed: with 
secretary of state, as then required, 
ordinance was not invalid because of- 
ficial copy was not filed with state 
tax commission, as required by High- 
way L. § 288, as amended in 1921, 
in view of L. (1921) e¢ 90. Peo. v. 
Averill, 124 Mise. 383, 208 NYS $774. 

[b] Proof of compliance.—Com- 
Pliance with a requirement that an 
ordinance be deposited with the _ vil- 
lage clerk is prima facie proved by 
the production of the ordinance by 
that officer. Schofield v. Tampico, 98 
Til. A. 324. 

65. Long y. Shreveport, 151 La. 
423, 91 S 825. 

{a] Sufficient publication of no- 
tice.— Under a statute requiring ordi- 
nances granting any franchise, etc., 
to be on file for one week before 
adoption, and notice thereof to be 
published, and providing that no 
franchise’ to use the streets shall 
be granted, renewed, or-extended ex- 
cept by ordinance which must be 
authorized or approved by the elec- 
tors, it is immaterial whether pub- 
lication of the notice that ‘the ordi- 
nance is on file is made before or 
after the election at which the ordi- 
nance is authorized by the voters. 
Pte v. Shreveport, 151 La. 423, 91 S 

[b] To what ordinances applic- 
able.—A statute requiring an ordi- 
nance granting any franchise to oc- 
cupy the streets to be on file for 
one week before adoption and notice 
thereof to be published applies to an 
ordinance increasing fares charge- 
able by a street railway company un- 
der its franchise and is mandatory. 
ene v. Shreveport, 151 La. 423, 91 S 


66. Cal.—Sacramento y. Dillman, 
£O2Z) Cady 107, 36 385, 
Fla.—Gainesville Gas, ete., Power 
oo v. Gainesville, 63 Fla. 425, 58 S 
Ga.—Greer v. Jackson, 127 Ga. 47, 
56 SH 73. 
Ill.— Illinois Cent. R. Co. v. Peo., 
161 Ill. 244, 48 NE 1107. 
Ind. 


Ind.—Smith yv. 181 
Reynolds, 48 


George, 
119, 103 NE 949. 
Kan.—Pittsburg v. 
Kan. 360, 29 P 757. 
Ky.—Shugars v. Hamilton, 92 SW 
564, 29 KyL 1127; Paducah vy. Rags- 
dale, 92 SW 13, 28 KyL 1057. 
Mass.—Com. v. McCafferty, 145 
Mass. 384, 14 NE 451; Com. v. Davis, 
140 Mass. 485, 4 NE 577; Com. v. 
Brooks, 109 Mass. 355. 
Mich.—Stevenson v. Bay City, 26 
Mich. 44. 
Miss.—Cornith v. Sharp, 107 Miss. 
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696, 65 S 888. 

Mo.—Schweitzer v. Liberty, 82 Mo. 
309. 

N. J.—Schneider v. Atkinson, 86 
N. J. L. 392, 92.A 81; Croker v. Cam- 
den, 3 oN. J. Lk. 460, 63) AY901, 

N. Y.—Glens Falls v. Standard Oil 
Co., 127 Mise. 104, 111; 215 NYS 304 
[eit Cye]. 

Oh.—State v. Orgill, 17 Oh. Cir. Ct. 
NE S35 260. 


Okl.—Hays v. Muskogee, 117 Okl. 
158, 245 P 842. 
Or.—State v. Dalles City, 72 Or. 


337, 143 P 1127, AnnCasl1916B 855. 

Man.—Wanderers Inv. Co. v. Win- 
nipeg, 27 Man. 450, [1917] 2 West 
Wkly 197. 

67. Admissibility of evidence of 
publication see infra § 943. 

68; *- Pittsburgh; wetc:, MReeieor av. 
Macy, 59 Ind. A. 125, 107 NE 486. 

69. See statutory provisions. 

[a] Object of publication.—(1) 
“The object to be attained by the 
publication of ordinances is to give 
notice of their passage to the pub- 
lic, in order that the municipal laws 
may be known to those required to 
obey them.” Standard v. Industry, 
55. IH? A, 5238, 526. \To- same effect 
Bills v. Goshen, 117 Ind. 221, 20 NE 
11553 TURAL 261; . State ov. Kink 
County Super. Ct., 77 Wash. 593, 138 
P 277. (2) The object of publica- 
tion of ordinances of a general or 
permanent nature is to give notice 
of their existence before the prop- 
erty and liberty of the inhabitants of 
the municipality can be affected by 
such ordinance. Albany v. Nix, (A.) 
106 S 199 [certiorari granted 213 Ala. 
371, 106 S 200]. To same effect San 
Luis Obispo County v. Hendricks, 71 
Cal, 242,11 P 682. 

70. Sacramento y. Dillman, 102 
Cal 107/867 Pi 3863 (Peo.ow,: Clark, = 
Cal. 406; Whalin v. Macomb, 76 Ill. 
49; Vernakes v. South Haven, 186 
Mich. 595, 152 NW 919; Berryhill v. 
Sapulpa, 97 Okl. 65, 222 P 555. And 
see. Moore v.' New York, 73 N. Y. 


238, 29 AmR 134 (holding that an 
ordinance passed by the common 
council, for the improvement of a 


street, was not ultra vires and void, 
although passed without the prior 
publication required: that while the 
omission would be a substantial and 
fatal defect, invalidating a local as- 
sessment upon property benefited, 
yet, as to the city, and those deal- 
ing with it, it was but an irregularity 
not fatal to the ordinance, or to 
contracts made in pursuance of it). 

[a] Regulation of liquor licenses, 
—Where the charter of a city pro- 
vides that the board of trustees shall 
publish all ordinances for ten days 
in some newspaper published in the 
city, but without providing that the 
ordinance should not take effect until 
after its publication, an order regu- 
lating liquor licenses takes effect on 
its passage, and publication there- 
after is a ministerial act to give the 
people notice of its requirements, and 
is not a condition precedent to its 
taking effect. Sacramento v. Dill- 
man, 102 Cal. 107, 36 P 385. 

[b] Digest of ordinances.—-A pro- 
vision in the charter of a city that 


188 “63-34. 


requirement for publication is to be construed as 
directory only, where there is no further provi- 
sion that failure to publish will invalidate the ordi- 
nance or resolution,’ or where the statute providing 
for publication further expressly provides that fail- 
ure to publish shall not render void, or affect the 
validity of, any ordinance unless delay may cause 
the ordinance to act retrospectively on the rights 
of individuals.™* 
Mandatory’ provisions. 
statutes requiring publication are construed as man- 
datory,7? although they contain no provision ex- 
pressly declaring that noncompliance therewith shall 
render the ordinance or resolution void ;7* and such 


On the other hand, some 


a digest of the ordinances is to be 
published within one year after 
granting the charter and a like digest 
within every period of five years 
thereafter is directory merely, as 
such publication seems. designed 
merely for the convenience of those 
whose duties or necessities require 
that they should be familiar with 
the ordinances and is entirely inde- 
pendent of that publication which is 
required prior to the enforcement of 
the ordinance as a municipal law; 
and therefore ordinances are not void 
because a digest of them has not 
been published within five years. 
Whalin v. Macomb, 76 Ill. 49 

71. Schweitzer v. Liberty, 82 Mo. 
309 (an ordinance passed by the city 
council goes into effect and becomes 
a law notwithstanding the want of 
publication, and the only advantage 
that can be taken of the want of, 
publication is that it has acted retro- 
spectively on the rights of‘*the party 
complaining). 

72. See cases infra notes 73-87. 

73. Ark.—Crane v. Siloam Springs, 
67 Ark. 30, 55 SW 955. 

Conn.—Higley v. Bunce, 10 Conn. 
435, 567. 

Ky —Reed v. Louisville, 61 SW 11, 
22 yi 1636. 
se are .—Baltimore v. Johnson, 62 Md. 

5. 

N. J.—Rutgers College Athletic 
Assoc. v. New Brunswick, 55 N. J. L. 
279, 26 A 87. 

[a] For instance, it has been held 
that noncompliance with an _ ordi- 
nance requiring publication in three 
newspapers that proposals will be 
received for work done in improving 
streets and for awarding the work 
to the lowest responsible bidder ren- 
ders the ordinance under which the 
work was done void. Baltimore v. 
Johnson,.62 Md. 225; 228 (“this is 
not a mere formal or immaterial pro- 
vision, but a substantial and impor- 
tant one, and in fact, one in which 
the property. owners who are re- 
quired to pay for the work are 
deeply interested. The contract to 
be thus awarded to the lowest bidder 
determines the cost of the work and 
therefore the amount of. the tax to 
be imposed’’). 

[b] Special assessments.—Under 
a statute providing that within five 
days after the passage of an ordi- 
nance making a special assessment 
on property, notice thereof shall be 
published within five days of the 
passage of the ordinance and any- 
one who may feel aggrieved thereby 
may commence legal proceedings to 
try the validity of the assessment, 
the publication of the notice is man- 
datory. Crane v. Siloam Springs, 67 
Ark, 30, 48, 55 SW 955 (‘It is: im- 
portant that this notice should be 
given in the manner and within the 
time prescribed by the statute; for 
it is in the nature of a warning to 
all owners of land in the district 
that a proceeding of that kind is on 
foot. So that if they wish to oppose 
the undertaking they may at the be. 
ginning, before public sentiment in 
regard thereto has become fixed, have 
an opportunity of discussing the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has been held to be the effect of a constitutional 
provision requiring laws to be promulgated and pre- 
Charter or statu- 
tory provisions to the effect that ordinances or 
resolutions shall not go into effect until after pub- 
lication in the manner provided by statute,” that 
they shall be null and void unless published in 
accordance with the requirements,’® that they shall 
‘take effect after publication in the manner provided 
by statute,?7 or that it shall be considered a suffi- 


served in the English language.’4 


cient defense to an action based on 


a fine, penalty, or forfeiture that publication of the 
ordinance in accordance with statutory requirements 


question with other owners of land 
in the district, and, if the undertak- 
ing be unwise, perhaps defeat it by 
securing a majority in opposition to 
it. Failing in this, they can still 
be on guard, and watch the pro- 
ceedings leading up to the assess- 
ment, to see that they are regular 
and in conformity with the law. We 
think, for ‘these reasons, that the 
provision as to the time of the pub- 
lication is for the benefit and pro- 
tection of the land owners of the 
district, and must therefore’ be 
treated as mandatory’). 

{c] Ordinance in restraint of per- 
sonal liberty.—Where an ordinance, 
while only prescribing a fine as a 
penalty for its violation, may pro- 
duce a restraint upon and affect per- 
sonal liberty, it is within a pro- 
vision requiring ordinances affecting 
personal liberty to be published and 
such requirement is mandatory, al- 
though the statute does not expressly 
provide that the ordinance shall be 
ineffective for noncompliance with 
this provision. Rutgers College Ath- 
letic Assoc. v. New Brunswick, 55 
Nifds D279, 26° A 87. 


74. Breaux’s Bridge v. Dupuis, 30 
Day Ann. 1105. 

75. Cal.—Hellman vy. Shoulters, 
LidseCal L3G, 44 JP) $15, 45 P1057; 
eo, ive Russell, 4 ‘Cal-578, 16° P 
305) Peo: . vy. 'Colke,, 70 Cal. 159,11 P 


481; Napa v. Easterby, 61 Cal. 509. 
Colo.—Wolfe y. Abbott, 54 Colo. 
531, isl P 3862 Dumars Vv. Denver, 
16 Colo. A. 375, 65 P 580; National 
Bank of Commerce v. Grenada, 44 
Fed. 262 (construing general law of 


Colorado). 

D. C.—Ullman vy. District of Co- 
lumbia, 21 App. 241. 

Ill.—Gormley v. Day, 114 Ill. 185, 


28 NE 693; Barnett v. Newark, 28 
ABD Lee Standard v. Industry, 55 Ill. 
523 


A, ‘ 

Ind.—Bills v. Goshen, 117 Ind. 221, 
20 NE 115, 3 LRA 261; Meyer v. 
Fromm, 108 Ind. 208, 9 NE 84; Lough- 
bridge v. Huntington, 56 Ind. 253. 

Iowa.—Larkin v. Burlington, etce., 
R. Co., 91 Towa 654, 60 NW 195. 

Ky.—Newport v. Newport Nat. 
Bank, 148 Ky. 213, 146 SW 377; Muir 
v. Bardstown, 120 Ky. 739, 87 SW 
1096, 27 Kyl 1150; Mackey v. Ows- 
ley, 10 Ky. Op. 295. 

La.—Slidell v. Levy, 128 La. 809, 
55 S 413; Winnfield v. Grigsby, 126 
Pan polly Gao webon oi Dowercit: Cy cis 
Mandeville v. Band, 111 La. 806, 35 S 
915. 

Mich.—Thompson Scenic R. Co. vy. 
McCabe, 211 Mich. 133, 178 NW 662; 
Richter v. Harper, 95 Mich. 221, 54 
NW 768; Peo. v. Keir, 78 Mich. 98, 
43 NW 1039; Van Alstine v. Peo., 37 
Mich. 523. 

Minn.—State v. Darrow, 65 
419, 67 NW 1012. 

Mo.—Ex p. Bedell, 20 Mo. A. 125. 

Nebr.— Union Pae. RR. Co.) v.. Mc- 
Nally, 54 Nebr..112, 74 NW _ 390; 
Union Pac. R. Co. v. Montgomery, 49 
Nebr. 429, 68 NW 619. 

N. J.—Stuhr v. Hoboken, 47 N. J. 
L. 147; Hoboken v. Gear, 27 N. J. L. 
265. 

Ny ¥e—Matter of Smith, .52-N.. Y. 
626; In re Bassford, 50° N. Y. 509; 
In re Douglass, 46 N. Y. 42, 12 Abb 
PrNS 161 [rev 58 Barb. 174,.9 Abb 

! 


Minn. 
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the matter.®° 


an ordinance for 


PrNS 84, 40 HowPr 201]; Watkins 
v. Hillerman, 73 Hun 317, 26 NYS 
252; Kneib v.~ Peo., 6 Hun 238, 50 
HowPr 140; Glens Falls v. Standard 
Oil Co., 127 Misc. 104, 215 NYS 354. 

N. D.—O’Hare v. Park River, 1 


N. D. 279, 47 NW 380. 
Oh.—Davy v. Hyde Park, 16 Oh. 
Cir, ACiv 2506, 48 2Oh Cir Dees 73 mls, 


State v. Cincinnati, 8 Oh. Cir, Ct. 523, 
8 Oh. Cir. Dec. 689; Hensley v. 
Hamilton, 3) Ohs, Cir. Cre 20157 2 Oh: 
Cir. Dec. 114; Reynolds v. Harris, 11 
ne Dec. (Reprint) 509, 27 CincLBul 
29. 

Okl.—Stillwater v. Moor, 33 P 1024. 

Pa.—Com. v. Kelly, 250 Pa. 18, 95 
A. 322, AnnCas1916B 48; Carpenter v. 
Yeadon Borough, 208 Pa. 396, 57 A 
837; Schenck y. Olyphant Borough, 
181 Pa. 191,37 A 258: Waln vi Phila- 
delphia, 99 Pa. 330; Bridgeport v. 


Bate, 22 Montg. Co. 87. 

Tex.—Texas Tract. Co. v. Scoggins, 
(Civ. A.) 175 SW 1128. 

Utah.—Salina City v. 52 
Utah 7, 172 P 286. 

Vt.—Barre v. Perry, 82 Vt. 301, 306, 
73° A 574 feit ‘Cye). 

W. Va.—Hager v. Melton, 66 W. 
Va. 62, 66, 66 SE 13. 

Wis.—Herman y. Oconto, 100 Wis. 
391, 76 NW 3864; Smith v. Hau 
Claire, 78 Wis. 457, 47 NW _ 830; 
Schwartz v. Oshkosh, 55 Wis. 490, 
13 NW 450; Janesville v. Dewey, 3 
Wis. 245. 

“As the legislature has seen fit 
to use terms generally regarded by 
the courts as importing intention not 
to give effect or virtue to an act 
done in a manner different from that 
prescribed, we must respect the great 
weight of judicial opinion and the 
expression of legislative will as it 
is interpreted thereby.” Hager Vv. 
Melton, supra. 

“Publication is a duty imposed 
upon the corporate officers, and, un- 
til it is performed, no rights are 
granted, and the observance of no 
duties is enjoined by the ordinance 
which can be enforced by or against 
the municipality.” Com. vi Kelly, 
250 Pa. 18, 20, 95 A 322, AnnCas1916B 


Lewis, 


48. 

{a] Mlustration.—Where a village 
charter provides that ordinances 
shall not take effect until ten days 
after three copies thereof shall have 
been posted by the clerk, and that 
such posting shall be within thirty 
days after their adoption, no rights 
can be acquired under an ordinance 
vacating certain streets until such 
posting has taken place, and until 
ten days thereafter; and until this 
takes place, the ordinance may be re- 
pealed without depriving anyone of 
any vested right. Gormley v. Day, 


114 Til. 185, 28 NE 693: 

{b] Exception in case of emer- 
gency.—Where a_ statute provides 
that every ordinance shall be pub- 
lished at least ten days before it 
shall take effect, except where an 
emergency is shown, it must be con- 
sidered mandatory, and, in the ab- 
sence of a showing of emergency, 
an ordinance which has not been so 
published is void. O’Hara v. Park 
River, 1 -N. D. 279, 47 NW 380. 

76. Marshall v. Com., 59 Pa. 455. 

77. Ragsdale v. Florence, 202 Ala. 
642, 81 S 584; Hall v. Phenix City, 


[43 C.J] 541 


was not made,’® have been held mandatory and on 
failure to comply therewith the ordinance or reso- 
lution is of no effeet,’® and as wholly inoperative as 
if the municipal legislative body had not acted in 
Considered as mandatory and as hay- 
ing a similar effect are also provisions that no ordi- 
nance, or no ordinance of a designated character, 
such as an ordinance to condemn lands,*! to estab- 
lish a street line encroaching on private lands,®? 
to provide for municipal improvements to be paid 
for in whole or in part by assessments on property 
benefited,** and the like,** shall not be voted, 


(Ala, A.) 107 S 221; Smith v. Eclec- 
tic, 18 Ala. A. 329, 92 °S 2125 ‘State 
v. Omaha, etc., R., etc., Co., 113 Iowa 
86 AmSR, 357, 62 
Berryhill v. Sapulpa, 97 
Okl. 65,222 P 555. 

78. National Bank of Commerce v. 
Grenada, 54 Fed. 100, 4 CCA 212; 
National Bank of Commerce v. Gren- 
ada, 44 Fed. 262. 

{a] Ordinances within statutory 
requirement.—Section 25 provides 
that ‘“‘all by-laws of a general or 
permanent nature,-and those impos- 
ing any fine, penalty, or forfeiture, 
shall be published ... and it shall 
be deemed a sufficient defense to any 
suit or prosecution for such fine, 
penalty, or forfeiture to show that 
no such publication was made,” and 
enacts that “such by-laws and ordi- 
nance shall not take effect and be 
in force until the expiration of five 
days after they have been published.” 
It was held that the last provision 
applied as well to by-laws and ordi- 
nances “of a general or permanent 
nature’ as to those imposing a fine, 
ete. National Bank of Commerce vy. 
Grenada, 44 Fed. 262, 263. 

79. See cases supra notes 75-78. 

80: ‘Com, vie Kelly, 250 Pan iso 
A 322, AnnCas1916B 48. 

81. State v. Plainfield, 38 N. J. L. 
95; In re Franklin St., 14 YorkLeg 
Rec (Pa.) 115. 3 

82. Byrnes v. Riverton, 64 N. J. 
Li. 210, 44 A357. 


83. Colo.Dumars vy. Denver, 16 
Colo Al 375s 65a kb 580: 

Tll.—Walker v. Chicago, 202 Ill. 
531,°.67 NE 369: 

N. Y.—In re Anderson, 


457 In re Astor) SONI Y: 
Pa.—Olds v. Erie City, 79 Pa. 380. 
Ont.—In re McCrae, 8 Ont. L. 156 
[rev 7 Ont. L. 146]. 
84. Cal.—San Francisco v. Buck- 
man, Jt (‘Cale 25, 438 PB 1396. 
Colo.—Dumars y. Denver, 16 Colo. 
A. 375, 65 P 580. 


Ind.—Baumgartner v. Hasty, 100 
Ind. 575, 50 AmR.-830. 
Iowa.—Zalesky v. Cedar Rapids, 


118 Iowa 714, 92 NW. 657. 

Md.—Baltimore v. Little Sisters of 
Poor, 56 Md. 400. 

N. J.—Sears v. Atlantic City, 72 
Nw Dede) 43150760! (AS10935 fates: IN. de dae 
710, 64 A 1062, 118 AmSR 724]; 
Ackerman y. Nutley, 70 N. J. L. 438, 
bt Al 1505 Jersey WWity," etex mR. sCor 
Vi Passaic. 638) sNee td. Wis lel OF Mio2e WAL 
242; Newark, etc., Tract. Co. v: North 
Arlington,” 6% GaN. 9 dis Tie A6a ero 0 BA: 
845; Delaware, etce., Tel. Co. vy. Pen- 
sauken Tp, 67 Nid. i 91) 50GAP 452 
Pathe 67) IN. ig? Le Seis ib eA i432 1 
Byrnes v. Riverton, 64 N. J. L. 210, 
44 A 857; Rutgers College Athletic 
Assoc. v. New Brunswick, 55 N. J. L. 
279, 26 A 87; State v. Long Branch, 
54 N. J. L. 484, 24 A 368; Dawes v. 
Hightstown, 45 N. J. L. 127; State 
v. Plainfield, 38 N. J. L. 95; State v. 
Morristown, 34 N. J. L. 445; State 
v. Hudson, 29 N. J. Li 475. 

N. Y.—In re Anderson, 60 N. Y. 
457; Matter of Smith, 52 N. Y. 526 
{rev 65 Barb. 283]; In re Doug- 
lass, 46 N. Y. 42, 12 AbbPrNS 161 
[rev 58 Barb. 174, 9 AbbPrNS 84, 
40 HowPr 201]; Schenectady vy. Fur- 
man, 6. Hunel71)) 1b NMS) 7245 ein 
re Levy, 4 Hun 501 [aff 63 N. Y. 6387 
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on®s or passed*® until publication as provided by stat- | be published.®* A charter requiring publication of 


ute. A provision, that no ordinance shall be passed 
for street improvements until publication of a reso- 
lution stating the necessity for the improvements and 
giving resident property owners liable to taxation 
for the improvements a certain time in which to 
file a protest, is mandatory.°? 

Even actual knowledge of the provisions 0 of the 
ordinance will not operate as a substitute for the 
required publication;®® but, on the other hand, if 
the ordinance has been duly published, it takes 
effect, although the party affected thereby is without 
actual notice thereof.®® 

Reénactment or subsequent revision of ordinances. 
Where an ordinance, as originally enacted, was pub- 
lished in accordance with statutory requirements, 
and is unnecessarily reénacted without change, re- 
publication is not necessary.°° And where an ordi- 
nance has been published in accordance with the 
legal requirements, a subsequent revision: of ordi- 
nances which does not affect it does not make a sec- 
ond publication necessary.®*+ 

Amended ordinances. An ordinance of the kind 
requiring publication before the third reading, if 
amended on third reading, must be again published 
as amended, before another reading.® 

Supplemental ordinance curing defective ordi- 
nance. If the defects in an ordinance as originally 
enacted can be cured by the passage of another ordi- 
nance, the supplemental ordinance must be published 
before it can become effective.®* 

Notice required by by-laws. By-laws adopted by 
municipal boards sometimes require advertising be- 
tween the first and second reading of ordinances 
not based on notice of intention.®* 

[§ 842] 2. Ordinances or Resolutions within Statu- 
tory Requirements. Only such ordinances or reso- 
lutions or acts of the council as are within the plain 
provisions of the statute requiring publication need 


every ordinance passed by the common council does 
not require publication of an ordinance passed by 
the board of excise commissioners’ where the board 
is in no sense a department of the city council but 
exercises independent powers derived directly from 
the general legislature.®® 

Ordinances of general or permanent character. 
An ordinance granting a franchise is of a general © 
or permanent nature within a statute declaring pub- 
lication of that class of ordinances necessary,®? but 
an ordinance entering into a special contract,®® or 
a resolution declaring the necessity for the issuance 
and sale of bonds for municipal improvements,°? 
is not. f 

Emergency ordinances. Where charter or statu- 
tory exceptions to the requirement of publication 
are made in case of emergency ordinances necessary 
for immediate preservation of the public health, 
peace, and safety,! such ordinances go into immedi- 
ate effect without publication ;? and even the decla-. 
ration of an emergency when it does not exist will 
not render the ordinance void,* but merely post- 
pones the time when it shall go into effect.4 

Franchise ordinance. A statute, requiring ordi- 
nances granting franchises to oceupy the streets to 
be on file one week before adoption and notice 
thereof to be published, apphes to an ordinance 
increasing fares chargeable by street railroad com- 
panies under its franchise.® 

Ordinances imposing penalty or forfeiture. It 
has been held under a statute providing that an 
ordinance imposing a penalty or forfeiture shall 
be published before taking effect, it is only when 
the ordinance itself imposes a penalty or forfeiture 
and not when its violation is punished by a general 
statute that publication is necessary. And seen a 
statute does not require publication of an ordinance 


mem]; Peo. v. Rochester, 5 Lans, 11. 
Pa.—Focht v. Lebanon City, 4 

Dauph. Co. 12. 
105 Wis. 


Wis.—Quint v. Merrill, 
406, 81 NW 664. 
85. Re Poulin, 42 Ont. L. 483, 14 
OntWN 57, 42 DomLR 681 [rev 42 
Ont. Liei6, 135:OntwNn © 374]; Re 
Rickey, 14 Ont. L. 587 [allowing app 
9 OntWR 563]; Cartwright v. Napa- 
nee, 11 Ont. L. 69; Wannamaker v. 
Green, 10 Ont. 457; Re Mace, 42 U. C. 
Q. 70; Nelson v. Megantic County, 
20 ae Super. 334 [foll St. André 
Avellin v. Ripon “Tp., 4 ‘Que. "QQ. .B. 
167]. 

86. Cal.—Derby v. Modesto, 104 
Cal) 515)) 38° P2900: 

Nebr.—Blackburn v. Omaha, 86 
Nebr. 761, 126 NW 312. 

N. J.—Sears v. Atlantic Cliyau2 
Nie de 435, COCA LOOBU Patt TSiy INL. 
L. 710, 64 A 1062, 118 AmSR 724]; 
Ackerman ve Nutley, 970° iNis Jo") be 
438, 57 A 150; Jersey City, etc., R. 
Co. v. Passaic, 68 N. J. L. 110, 52 A 
242; Delaware, etc., Tel., etc., 
Pensauken Tp., 67 N. J. . DBL; 952 
A 482; Newark, ete. Tract. Co. v. 
North Arlington, 67 N. J. L. 161, 50 
A 845; Delaware, etc., Tel. Co. v. 
Pensauken Tp., 67_N. J. L. 91, 50 A 
A5 2m Latte Oi Ne Je 53h) 2 A sees 
Moore v. Haddonfield, 62 UN. J. 
386, 792, 41 A 946; Cape May v. Gape 
May, ete., ie, Co., GON. di Eae 224, 
37 A 892, 39 LRA 609 [mod ‘58 N. J. 
L. 565, 34 A 397]; State v. Plain- 
field, 38 Noida Le 95. 

N. Y.—In re Bassford, 50 N. Y. 


509; Wood v. New York, 29 N. Y. 
Super. 463, 34 HowPr 501. 
Nevada vy. Eddy, 123 Mo. 546, 


87. 
27 SW. 471. 
88. National Bank of Commerce v. 


Grenada, 44 Fed. 262; O’Hara v. Park 
River, 1 N. D. 279, 47 NW 380. 

89. Denton v. Missouri, ete, R. 
Gos PO Mik ane b Te 3y etes) MPa sr aa 
LRANS 820, AnnCas1915B 639 [cit 
Cyc]. 

90. Norman, 72 Mo. 
380. 


91. Ex p. Bedell, 20 Mo. A. 125. 
92. Doyle v. Newark, 30 N. J. L. 


303. 

93. Bills v. Goshen, 117 Ind. 221, 
20 NE 115, 3 LRA 261. 

94, Eggers v.. Newark, 77 N. J..L. 
LOS 4 VAC 66S. 

95. Ark.—Barnett v. 153 
Ark. 1, 239 SW 379. 

Cal.—Michelson v. Sacramento, 173 
Cal. 108, 159 P 421. 

Colo.—Sanborn v. Boulder, 74 Colo. 
358, 221 P 1077. 

Ill.— De Scheppers v, Chicago, etc., 
R.) Co.,9 179) TT Av 298. 

Ind.—State v. Noblesville. 157 Ind. 
31, 60 NE 704. 

Towa.—State v. Omaha, ete, R., 
etc., Co., 113 Iowa 30, 84 NW 983, 86 
AmSR 357, 52 LRA 315. 

Kan.—Pittsburg v. 
Kan. 360, 28 P 757. 

La.—Long vy. Shreveport, 151 La. 
423, 91 S 825. 

Minn.—Fairchild v. St. Paul, 46 
Minn, 540, 49 NW 325. 

N. J.—Croker yv. Camden Excise 
Comrs.; 73 N.' J. 755460; 163.4) S01 
Barr v. New Brunswick, 58 N. J. L. 
255,°33 A 477, 

N. Y.—Abraham v. Meyers, 238 
NYS 225, 228, 29 AbbNCas 384. 

Oh. —Cleveland, eveyiur.a, COs. vate. 
Bernard,/19 Oh. Cir.) Cts 296, 10 Oh, 
Cir. Dec. 415; Cleveland, etc., R. Co. 
v. Norwalk, 17 OhNPNS 580. 

Or.—Barton v. Vale Recorders’ Ct., 


Tipton v. 


Mays, 


Reynolds, 48 


which merely prescribes the manner in which 
60 Or. 273, 119 P 349. 
Pa.—Seitzinger v. Tamaqua, 187 


Pa. 539,°41 A 454. 

Tex.—Geller v. Dallas R. Co., (Civ. 
A.) 245 SW 254. 

Wis.—Oak Grove v. Juneau, 66 Wis. 
534, 29 NW 644. 

96. Croker v. Camden Excise 
Comrs;-73 N. J. Le 460, 63 es 901. 

97. State v. Omaha, ete., i CeGS 
Co., 113 Iowa 30, 84 NW 983, 86 pets 


357, 52 LRA 315. 

98. Barnett Ve. ‘Mays, 1537 Arke et, 
239 SW. 379. \ 

99%. Cleveland, ete;; R. Co. v. Nor- 
walk, 17 OhNPNS _ 580 - [disappr 
Johnson v. Elira, 8 OhS&CP 362, 6 
OhNP 692]. 


1. See statutory provisions. 

2. Cal.—Michelson y, Sacramento, 
173 Cal. 108, 159 P 431. 

Colo.—Sanborn v. Boulder, 74 Colo. 
358, 221, P 1077. 

Oh.—Vansuch v. State, 112 Oh. St. 
688, 148 NE 232; Shryock vy. Zanes- 
ville, 92) Oh.* St. 375, 110 INB)-937. 

Or.—Barton y. Vale Recorders’ Cur 
60 Or. 273, 119 P 349. 

Tex.—Geller Vv. Dallas R. Co., (Civ. 
A.) 245 SW 254, 

And see statutes of the various 
states. \ 

3. Michelson y. Sacramento, 
Cal. 108, 159 P 431; In re Hoffman, 
155° Cal, 114, 99. P .b1% 1382 “Ams 
75; Sanborn v. ‘Boulder, 74 Colo. 358, 
324 P 1077; Barton v. Vale Record- 


173 


ers’ Ct., 60 ‘Or. 273,.119 P 349; Geller 
vy. Dallas R. Co., (Tex. Civ. ‘A.) 245 
SW 254 

4 See infra § 924. 

5. ong v. Shreveport, 151 La, 
493, 91 S 825 

6, Oak Grove v. Juneau, 66 Wis. 
534, 29 NW 644. 


jing; ncn 5 
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charges of official misconduct shall be preferred and 
the mode of hearing the evidence.” It has been held, 
however, that a charter requirement that penal ordi- 
nances be published applies to an amendment of the 
ordinances, although not in itself embodying penal 
provisions.® 

Orders to execute existing ordinances. Mere or- 
ders of the council to the board of public works to 
execute existing ordinances are not legislative but 
administrative in their nature and therefore not 
within a statutory or charter provision requiring 
publication of ordinanees, resolutions, and by-laws.® 

[§ 843] 3. Requisites and Sufficiency—-a. In Gen- 
eral. Where no special mode is provided for publi- 
cation, it has been held that publication by posting 
will be sufficient.?° 

Mode prescribed by charter or statute. To give 
validity to the enactment published, substantial com- 
phance at least with the mode prescribed by charter 
or statutory provision! is necessary,!? as where the 
provision is for publication in a newspaper,!? by 
handbill,4* or by posting at public places within 
the municipality, 18 or by printing in book or pam- 
phlet form for distribution.t° However, this does 
not preclude additional publication in other ways at 
the diseretion of’ the council.17 And if the statute 
authorizes publication in either of two ways, publi- 
eation by either will, of course, be sufficient.1§ 
While on the other hand, if the statute requires 
publication by two methods, a compliance with this 


7 State v. Noblesville, 157 Ill.| 390; Union Pac. 
31, 60 NE 704. gomery, 49 Nebr. 
8. Texas Tract. Co. v. Scoggins, | Peo. 
(Tex. Civ. A.) 175 SW 1128. NYS 204. 


9. Fairchild v. St. Paul, 46 Minn. 14. Gesser v. 


540, 49 NW 325. See State v. Nobles- 
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Re 
429, 
v. Chapman, 88 Misc. 469, 
And see infra § 846 et seq. 
McLane, 
743, 161 SW 1118. 
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requirement is necessary to give validity to the 
ordinanee.!® 

Contract for publication. Failure to contract in 
writing, for the publishing, as required by the char- 
ter, will not affect the validity of the publication.” 

Proof of publication. It need not appear in the 
minutes of the proceedings of the council that publi- 
cation was made, if it is shown aliunde that publica- 
tion in fact was made.?! 

[§ 844] b. Contents of Publication-2(1} Of Ordi- 
nance. The publication must show that the matter 
printed is an ordinance passed by the municipal 
council.** It has been held that it makes no differ- 
ence whether the ordinance is published separately 
or with other council proceedings.?* Nor is the 
validity of the ordinance affected by the fact that 
an order for publication is included in the ordi- 
nance itself.2* The publication of the ordinance 
alone is sufficient to give it validity without publica- 
tion of the law authorizing it.2° And it is not neces- 
sary to publish maps and books to which the ordi- 
nance refers,7° or the original ordinance amended 
by a published ‘amendatory ordinance;?’ and the 
publication of an ordinance adopting a city code of 
laws is a sufficient publication to give validity to 
original enactments included therein, although 
copied from the general statutes.78 

Name of presiding officer. Nor is it necessary to 
set out the name of the presiding officer of the 
nh council at the time the ordinance was passed.?* 


v. Mont- 19. Peo. v. Chapman, 88 Mise. 469, 
ea NW, 619;) 152 NYS 204. . 
150 £0. McKusick v. Stillwater, 44 
Minn, 372, 46 NW 769. 

21. Barr v. New Brunswick, 58 


DS Gn Eesy-: 
N. J. L. 255, 338 A 477; State v. Hliza- 


Ville, 157 Ind. 31, 60 NE 704 (recog- 15. Peo. v. Chapman, 88 Misc. 469,} beth, 30 N. J. L. 365. 

nizing rule). 150 NYS 204; Salina City v. Lewis, [a] Nonpublication not shown.— 
10. Reg. v. Justices of Hunting-} 52 Utah 7, 172 P 286; In re Ianson,]| “To show that the resolution of in- 

ton, “4 QO: B: D. 522. 19 U. C. Q. B. 591; In re Birdsall, | tention was never properly published, 
11. See statutory provisions. 45 We Cy @) Be £492 plaintiff introduced in evidence a 


12. - Ala.—Albany v. Nix, (A.) 106 [a] 
S 199 [certiorari granted 213 Ala. 


371, 106 S 200]; Smith vy. Eclectic, 


Resolution authorizing post- 
ing.— Where a statute requires ordi- 
nances to be posted before taking 


copy thereof as printed in the news- 
paper. At the foot of the resolution 
as passed were these words: ‘Passed 


ewATa. vA 329, 92 S 212. 
Colo.—Dumars V. Denver, 16 Colo. 
A. 375, 65, P 580. 
ggg oun Higley v. Bunce, 
6. 
Ill.—Chicago v. McCoy, 136 Ill. 344, 
26 NE 363, 11 LRA 413. 
Kan.—Topeka v. Crawford, 78 Kan. 
583, 96 P -862, 17 LRANS 1156, 16 
AnnCas 403. 
Ky.—Newport v. Newport Nat. 
Bank, 148 Ky. 213, 146 SW 377. 
Md.—Baltimore vy. Little Sisters of 


10 Conn, 


Poor, 56 Md. 400. 

Mich.—Thompson Scenic R, Co. v. 
BOCES: Le eMC akos, 7S) NW: 
~ Nebr.—Union Pac Ry Co, ve Mc- 


Nally, 54 Nebr. 112, 74 NW 390. 
N. J.—Chamberlain v. Hoboken, 38 
IN Mie dawn Boe 
N. Y.—Matter of Smith, 52 N. Y. 


526; In re Bassford, 50 N. Y. 509; 
Peo. v. Chapman, 88 Misc. 469, 152 
NYS 204. 


Oh.—Smith v. Columbus, ete, R. 
Co., 10 OhS&CP 441, 8 OhNP 1. 


Pa.—Olds v. Erie City, 79 Pa. 380; 


8 Pa. Super. 104; 


Allegheny’s Pet., 
14 YorkLegRec 


In re Franklin St, 


Mb. 
Tex.—Texas Tract, Co. v. Scoggins, 


Give AY) 175 SW "1128, 1132 [quot 
Cyl. 
Tha —Salina, City vy. lewis; b2 


Wita ie poe 286. 

Wash.—Wood Vv. Seattle, 23 Wash. 
1.62) P)135,°52 WA 369. 

Wis. —-Herman y. Oconto, 100 Wis. 
391, 76 NW 364 

Ont.—In re Birdsall, Aon Cn QB. 


149. 
13 SChicazo. Va iCCoyn aoe LL. 
11 LRA 413; Law 


844, 26 NE. 363, 
v. Peo., OTe.» SOO komlom Pac, 


RR 
Co. v. McNally, 54 Nebr. 112, 74 NW 


effect, an ordinance posted by direc- 
tion of the council is valid although 
no formal resolution therefor had 
been passed. Salina City v. Lewis, 
52 Utah _%, 172 P 286: 

16. Chicago v. McCoy, 136 Ill. 344, 
26 NE 363, 11 LRA 413; Topeka v. 
Crawford, 78, Kan: 583, 96 PVs6a;Pu7 
LRANS 1156, 16 AnnCas 403; Union 
Pac. R. Co. v. Montgomery, 49 Nebr. 
429, 68 NW 619. 

{a] Thus, where the revised ordi- 

nances of a city of the first class 
are published in a book by author- 
ity of the city, an ordinance em- 
braced in such book in which it is 
provided that it shall take effect on 
such publication is sufficiently pub- 
lished and will take effect accord- 
ingly, if more than fifty copies of 
such book are issued, as provided by 
statute. Topeka y. Crawford, 78 Kan. 
5838, 96 P 862, 17 LRANS 1156, 16 
AnnCas 4038. 4 
Wasem vy. Cincinnati, 2 Cinc. 
(Oh.) 84. 
Dumars v. Denver, 16 Colo. A. 
875, 65 P 580; Moss v. Oakland, 88 
Ill. 109; Standard vy. Industry, 55 Ill. 
A, 5238; Raker v. Maquon, 9 Till. A. 
155; Gesser v. McLane, 156 Ky. 743, 
161 Sw 1118; rere v: Tegethoff, 
148 Ky. 545, 146 SW 1093. 

[a] Thus (1). requirement for 
publication in a newspaper or in a 
pamphlet is complied with by pub- 
lishing in either. Dumars v. Denver, 
16 Colo. A.'375, 65 P 580; Standard 
vy. Industry, 55 Ill. A. 523. (2) And 
the publication of an ordinance by 
typewritten handbills is a sufficient 
publication where it is*provided by 
statute that all ordinances, unless 
published in a newspaper, be pub- 
lished by handbill. Gesser v. Mc- 
Lane, 156 Ky. 748, 161 SW 1118. 


in board of trustees this eighth day 
of September, 1890, by the following 
vote,’ ete. As published, the year 
was printed ‘1880,’ instead of ‘1890, 
and this constitutes the only objec- 
tion to the sufficiency of the pub- 
lication. The error complained of 
was, in our opinion, wholly imma- 
terial. The date of its passage was 
not a part of the resolution, and was. 
not required to be published. The 
statute required only that the resolu- 
tion be published.’ Vincent v. Pa- 
cific Grove, 102 Cal. 405, 409, 36 
(E336 

Proof of publication of notice gen- 
erally see Notice [29 Cyc 1122]. 

22. Rathbun y. Acker, 18 Barb. 
GNa, ¥4) 393% 

23. Law v. Peo., 87 Ill. 385 (the 
fact that the ordinance is published 
in pamphlet form with other proceed- 
ings of the council will be a sufficient 
publication). 

24. In re Guerrero, 69 Cal. 88, 10 
P2645 F 

25. Peo. v. Mayhew, 27 Cal. 655. 

26. Napa City v. Hasterly, 76 Cal. 
222, 18 P 2538. 

27. Ex p. Christensen, 85 Cal. 208,, 
24 P 747; Muir v. Bardstown, 120 Ky. 
TSO eS sw 1096, 27 KyL 1150. 

28. Albany v. Nix, 213 Ala. 871, 
106 S 200 [granting certiorari (A.) 
LOG STLIBAR 

[a] Reason for rule.—This, it 
was said, gives specific notice of the 
existence of a system of municipal 
laws and ordinances sufficient to call 
for inquiry by any citizen desiring 
information as to his rule of conduct 
without publication of the original 
ordinances in extenso. Albany v. 
Nix, 213 Ala; 371, 106° S 200. 

29. Bumb v. Evansville, 168. Ind.- 
272, 80 NE 625. 
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An ordinance regularly passed by the requisite ma- 
jority of the council and signed by. the mayor is not 
invalidated by mere inadvertence of the city clerk 
in publishing a purported copy without erasing 
therefrom the name of a former mayor and inserting 
in its place the name of the incumbent.®° 

Mere verbal inaccuracies do not vitiate the publi- 
cation if it is plain from the context of the publica- 
tion what is intended thereby.*2 

[§ 845] (2) Of Notice of Intention To Pass By- 
Law. Although a statute, requiring notice of inten- 
tion to pass a by-law to be posted for a designated 
length of time®? does not in express terms provide 
that the notice shall give the date on which the 
council intends considering the by-law, such notice 
1s nevertheless necessary since otherwise any per- 
son desiring to be heard would be bound to obtain 
the necessary information by personal inquiry.®* 

[$. 846] c. Newspaper in Which Published. When 
publication in a newspaper is required,** the publi- 
cation must be made in a newspaper of the kind 
prescribed in the statute requiring publication,®> and 
in a regular edition thereof.2* After an official 
paper has been designated for the municipality, 
publication in any other will be invalid.37 

Paper of local publication or circulation. While 
publication in a village newspaper is usually up- 
held,** it is equally valid to publish an ordinance 
in any other paper of general circulation within 
the municipality.*® Where there is only one news- 
paper of general circulation in a village, publication 
in that paper will be sufficient, although a statute 
provides for publication in two newspapers of oppo- 
site polities of general circulation in the munici- 
pality, if there are such, and that, in a municipal 
corporation in which no newspaper is published, 
it shall be sufficient to post up copies.*° But where 
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a statute provides that ordinances shall be published 
in the village passing the ordinance, the publica- 
tion in a newspaper published in the interest of the 
village but actually printed in another city where it 
is first put in circulation is insufficient.*+ 

[§ 847] d. Language of Publication. A require- 
ment for publication is very generally construed 
to mean publication in the English language,*? un- 
less some other language is indicated;** and a for- 
tiorl is this so where there is an express consti- 
tutional requirement to this effect.44 However, if 
there is express statutory authority for publication 
in some other language, such publication will, of 
course, be sufficient;*® but it has been held that, 
where the charter requires that all ordinances after 
their passage shall be published in several papers, 
one of which is published in the German language, 
the publication of the ordinance in such paper must 
nevertheless be in English unless it is expressly 
provided that it shall be in German.*® If sufficient 
publication is made in the English language, it is 
not vitiated by further publication in a foreign 
language.*7 

[§ 848] e. Time of Publication—(1) In General. 
The time of publication is a matter fixed by law 
and cannot be prescribed by a merely ministerial 
officer,*® although it may be regulated by ordinance 
under express charter authority.*® Charter or statu- 
tory requirements as to time of publication are 
liberally construed,®°® and are generally considered 
to be directory only and not mandatory,°! unless 
the nature of the act to be performed or the lan- 
guage used in the enactment indicates the con- 
trary;°? and especially is the principle under 
consideration applicable where the public is pro- 
tected by the further provision that an ordinance 
shall not take effect until ten days after its pub- 


- TR eg) Sie Og oi 
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20. Superior v. Simpson, (Nebr.) 
209 NW_ 505. 

81. Vincent v. Pacific Grove, 102 
Cal. 405, 36 P 773; Moss v. Oakland, 
SSMLIAILOI Ss 1s 

22. See supra § 841. 

33. In re Birdsall, 45 U..C.Q.) B. 
149; Inwre Ianson, 19 U.,C. Q..B. 591, 

34. See supra § 843. 

35. Ill.—Peo. v. Read, 256 Ill. 408, 
100 NE 230, AnnCas1913E 293. 

Towei-—States va Omaha, ~etc., RR. 
etc., Co., 113 Iowa 30, 84 NW 983, 
86 AmSR 357, 52 LRA 315. 

IN. Yi—In re Astor, 50"N.. Y. 363. 

Oh.—Columbus v. Barr, 27 Oh. Cir. 
Ct. 264. 

Can.—Huson v. South Norwich Tp., 
PAM@ans lS. C.5 669) 

Ont.—Re Poulin, 42 Ont. L. 483, 14 
OntWN 57, 42 DomLR 681. 

[a] Adjoining municipality.—An 
Ontario statute required that, be- 
fore the final passage of a by-law 
requiring the assent of the rate- 
payers, a copy thereof should be pub- 
lished in a public newspaper either 
within the municipality or in the 
county town, or published in an 
aGjoining local municipality. <A by- 
law of the township of South 
Norwich was published in the village 
of Norwich, in the county of Oxford, 
which does not touch the boundaries 
of South Norwich, but is completely 
surrounded by North Norwich, which 
does touch such boundaries. It was 
held, affirming the decision of the 
court of appeal, that as the village 
of Norwich was geographically 
within the adjoining municipality, 
the statute was sufficiently complied 
with by such publication. Huson v. 
South Norwich Tp., 21 Can. S. C. 669. 

36. State v. Omaha, etc., R. Co., 
113 Iowa 30, 84 NW 9838, 52 LRA 315; 
Re Poulin, 42 Ont. L. 483, 14 OntWN 


57, 42 DomLR 681 [rev 42 Ont. L. 6, 
13 OntWN 374]. 

[a] Thus the publication of an or- 
dinance in an extra edition of fifty 
or one hundred copies of a news- 
paper issued late at night and not 
mailed to subscribers or otherwise 
distributed except as sold by per- 
sons directly interested is not a com- 
pliance with the statutory require- 
ment of publication in some news- 
paper of general circulation. State v. 
Omaha, etc., R., etc., Co., 113 Iowa 30, 


84 NW 983, 86 AmSR 357, 52 LRA 
37. In re Astor, 50 N. Y. 363. 
38. Moss v. Oakland, 88 Ill. 109; 


Canc leston v. Truchelut, 10S. C. Li. 
227. 

[a] Where no paper designated.— 
Where the board of aldermen has 
failed’ to designate the papers in 
which publication shall be made, as 
required by law, the clerk may pub- 
lish resolutions ‘and ordinances in 
any newspaper published in the city. 
In re Durkin, 10 Hun (N. Y.) 269. 

39. Tisdale v. Minonk, 46 Ill. 9. 
To same effect Hadlock v. Tucker, 
93 Nebr. 510, 141 NW 192 (publica- 
tion of a city ordinance in a news- 
paper printed outside the city, but 
circulated from an office maintained 
in the city to local subscribers, is 
sufficient to comply with a require- 
ment of the city charter that ordi- 
nances be published in a newspaper 
published in the city). 

40. Elmwood Place y. Schanzle, 91 
Oh. St. 354, 110 NE 922 (an objec- 
tion was raised that on the fact 
above set out, 
ing was necessary, but the objection 
was not sustained). 

41. Peo. v. Read, 256 Ill. 408, 100 
NE 230, AnnCas1913E 293. 

42. Chicago v. McCoy, 136 Ill. 344, 


publication by post- |} 


26 NE 363, 11 LRA 413; Wilson v. 
Trenton, 56. N. J» L469, 29° A," i835 
State v. Orange, 54 N. J. L. 111, 22 


A 1004, 14 LRA 62; State v. Cin- 
cinnatie 8\.Oh-. “Cir: “Ct, “b28- 5 8 Oe 
Cir. Dec. 689. But see Loze v. New 
Orleans, 2 La. 427 (holding that an 


ordinance of the city council was 
binding, although published in 
French only). 

[a] Publication in two papers.— 
Where publication in two newspapers 
is required, and one of the two 
papers in which publication is made 
is in the German language, the pub- 
lication is insufficient. State v. Cin- 
cinnati,, 8 Ob. ‘Cir, \Cio238, 48 (On Cisse 
Dec. 689. 

43. Wilson v. Trenton, 56 N. J. L. 
469, 29 A 183; North Baptist Church 
vw Orange, 54 N. J.J 111, 22 Aa004¢ 
14 LRA 62. 

44. Breaux’s Bridge v. Dupuis, 30 
La, Ann. 1105 [dist Loze v. New Or- 
leans, 2 La. 427 supra note 42 on the 
ground that the constitutional pro- 
vision was not in existence when 
that case was decided]. 

45. Bouis v. Baltimore, 138 Md. 
284,113 A 852. 

' 46. North Baptist 
@range, 54 -N. J. LE. 
14 LRA 62. 


Church Vv. 


111, 22 A 1004, 
Wasem v. Cincinnati, 2 Cinc. 
» (Oh.) 84. 

Thornton y. Sturgis, 38 Mich. 


49. Thornton vy. Sturgis, supra, 


sane Standard v. Industry, 55 Ill. A. 
51. Watts v. Wabash R. Co., 219 
Ill. A. 549; Haas v. Hines, 219 Ill. A. 


524; Standard v, Industry, 55 Ill. A. 
523; State v. King County Super. Ct., 
Tl Wash. 5938).138)P 277. 

soon Standard v. Industry, 55:Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lieation.®® If no special time is limited as the period 
for publication, then it will be sufficient if made 
within a reasonable time after passage of the ordi- 
nance;°* and where there has been a publication 
of the ordinanee, it is immaterial that several meet- 
ings of the council have taken place between the 
passage and publication of the ordinance;®> and 
even a charter or statutory requirement may be 
sufficiently complied with by publication within a 
reasonable time.®® 

Premature publication. Publication made before 
the introduction or passage of the ordinance avails 
nothing.®* But where by a mistake of the clerk 
a by-law is published before the time prescribed 
for publication, the error is cured if the clerk on 
discovering the mistake treated the publication as a 
nullity and republished the by-law so as to bring 
it within the proper time.®® 

Length of time.®’ If the provision requiring pub- 
lication is silent as to the length of time for which 
publication must be made, publication for a reason- 
able length of time will be sufficient.®° 

[§ 849] (2) Publication on Sunday or Holiday. 
While there is some contrary authority,®* it gener- 
ally has been held that publication on Sunday is 
sufficient, the grounds assigned being that such pub- 
lication was not against public policy and that 
neither the common law nor statute law was violated 
thereby,®** notwithstanding the existence of a statute 
prohibiting ‘‘common labor’’ on Sunday.®* It has 
also been held that the facet that two of the days 
on which publications were made were Christmas 
and New Year did not render the publications in- 
valid, the reason assigned being that the publication 
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Reason for rule.-—“A Sunday 
not an unlawful pub- 
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is in no manner a judicial act.®* 

[§ 850] f. Number of Publications and Successive 
Publication. The number of publications necessary 
to give validity to an ordinance or resolution is de- 
termined solely by charter or general law,°? and any 
number short of that prescribed will not be suffi- 
cient.°> The mere fact that an ordinance is pub- 
shed more than the number of times required by 
statute will not render the publication insufficient.®? 
In construing requirements of the character under 
consideration the following rulings, some of which 
do not appear to be entirely in harmony with each 
other, have been made.” 

‘‘At least one week.’’ If publication is required 
for ‘‘at least one week’’ in a paper designated, 
publication must be made in each issue of one 
week.’ But publication as often as the paper is 
issued will be sufficient, although on one day the 
paper is not issued.72 

‘‘At least two weeks.’’ Where publication is 
required for ‘‘at least two, weeks just preceding 
the election,’’? once in each of the two weeks in a 
community newspaper will be sufficient if made in 
each of the two weeks just preceding the election.7? 
Publication for fourteen consecutive days satisfies 
a requirement of publication ‘‘for at least two 
weeks’’ where a ‘‘week’’ is defined by statute to 
be a period of seven consecutive days.”4 

‘‘Bach week for three successive weeks.’’ Where 
a statute requires publication ‘‘each week for three 
successive weeks,’’ publication once in each of three 
consecutive periods of seven days beginning on the 
first day of actual publication is necessary.7® 

‘‘Pive successive days.’’ Where publication for 


weekly publication, as in the case of 
a paper called the “Daily Stock- 


53. Watts v. Wabash R. Co., 219 [a] 
Till. A. 549; Haas v. Hines, 219 Ill. A.| newspaper is 
524. 

54. St. Paul v. Colter, 12 Minn. 41, 


90 AmD 278. 

55. St. Paul v. Colter, supra. 

56. State v. King County Super. 
Ct., 7%-Wash!: 593,°138 PRP 277. 

57. In re Levy, 4 Hun 501 [aff 63 
N. Y. 637 mem]. 

58. Re Vandyke, 12 Ont. L. 211, 7 
OntWR 739. » 

59. Number of consecutive pub- 
lications see infra § 850. y) 

60. Pitts v. Opelika Dist., 79 Ala. 
527. - 
61. Generally see Sunday [37 Cye 


583). 
62. Generally see Holidays § 11. 
63. Ormsby v. Louisville, 79 Ky. 


197, 201, 2 KyL 66 (“It [Sunday] is 
not a judicial day, nor is it a day 
upon which any work, labor, or call- 
ing can be legally pursued, unless of 
necessity or charity. Legal process 
eannot ordinarily be legally served 
upon Sunday, and there is no reason 
shown why the publication of an 
ordinance of the city of Louisville 
on Sunday should be held as a com- 
pliance with its charter requiring 
publication of such ordinance. The 
publication is a violation of law, and 
no citizen is bound by any law known 
to us to read secular newspapers on 
Sunday to entitle himself to the bene- 
fits which may flow from publications 
contained in them, If he chooses, he 
may refuse to read them on Sunday 
altogether, and none of his_ legal 
rights will be thereby forfeited’). 
64. Denver v. Londoner, 33 Colo. 
104, 80 P 117; Denver v. Dumars, 33 
Colo. 94, 80 P 114; Dumars v. Denver, 


16) Golo, Ay 375, 65 P 5803 Mills v. 
Detroit, 95 Mich. 422, 54 NW 897; 
Hastings v. Columbus, 42.Oh. St. 


585; Knoxville v. Knoxville Water 
Co., 107. Tenn. 647, 64, SW 1075, 61 


LRA 888. 
65.. Hastings v. Columbus, 42 Oh. 


St, 585, 
[43 C. J.—35] 


lication, and the fact that persons en- 
gaged upon it may have violated the 
statute against common labor, in pre- 
paring and circulating it, no more 
affects the legality of the notice, than 
the fact that the sheriff may have 
committed some offense at the time 
he served a summons, would affect 
the legality of the service. In one 
case as well as the other, the service 
is, in fact, effectual in giving actual 
notice, and we see nothing in the 
common law or our statutes which 
would warrant us in holding that 
such publication is illegal or in- 


valid.” Hastings v. Columbus, 42 Oh. 
St. 535,.593. 

66. Brunker v.* Maritosa Tp., 22 
Ont. 120. 

67. See statntory provisions. See 
-also Time [38 Cyc 333]. 

68. Cal.—Derby v. Modesto, 104 
Cal. 515,38) 900: 

Mich.—Mills vy. Detroit, 95 Mich. 
422, 54 NW 897. 

Nebr.—Union Pac. (Oso, Ye oes 


1Ee 
Nally, 54 Nebr. 112, 74 NW 390. 
N. J.—Lewis v. Newark, 74-N. J. 
L. 308, 65 A 1039. ; 
Ont.—Wannamaker v. Green, 10 


[a] Thus, where an ordinance is 
published for only three successive 
weeks instead of four as required by 
statute, it is void. Wannamaker vy. 
Green, 10 Ont, 457. 

69. Com. v. Matthews, 122 Mass. 
602 Logan yy. Boonton, 87 oN. J. i. 
449, 95 A 141 [aff 88 N. J.. L. 724, 
96 A 292]. 

70. See infra this section. 

71. Union Pac. R.-Co. v. McNally, 
54 Nebr. 112, 74 NW 390; Union Pac. 
R. Co. v. Montgomery, 49 Nebr. 429, 
68 NW 619; Lawson v. Gibson, 18 
Nebr. 1387, 24 NW 447. 

[a] Presumption from mame of 
paper.— Where the name“of the paper 
in which the ordinance was published 


man,” the court will not indulge a 
presumption that the. paper is a 
weekly one. Union ‘Pac, | Ri Co. sv. 
Montgqmery. 49 Nebr. 429, 68 NW 


72. Richter v. Harper, 95 Mich. 
221, 54 NW 768 (under a city charter 
providing that no ordinance shall 
take effect unless published at least 
one week in the official paper of the 
city, the publication is sufficient if 
the ordinance is published as often 
as such paper is issued. The fact 
that the paper has no Monday issue 
is immaterial). 

73. Central Constr. Co. v. Lexing- 
ton, 162 Ky. 286, 172 SW 648 (under 
Acts [1910] e 106, providing that an 
ordinance for an election to deter- 
mine whether an*‘indebtedness in- 
curred by the city shall be published 
for at least two weeks just preceding 
the election, publication of an ordi- 
nance in a daily paper on October 27, 
28, 29, 30, 31, and November 1, 2, 3, 4, 
and 5, is insufficient where the elec- 
tion is held on November 5, and the 
first day of publication is on Sunday, 
and this is true although a publica- 
tion on October 3 to give the ordi- 
nance effect may be counted). 

74. Derby v. Modesto, 104 Cal, 515, 
38 P 900. Compare Com. vy. Allen, 203 
Mass. 529, 89 NE 918 (under St. 
[1908] p 392 c 447 § 1, providing that 
regulations passed by the. street 
commissioners of Boston shall be ad- 
vertised for at least two weeks in 
two or more papers, a regulation ad- 
vertised in two newspapers from De- 
cember 15 to December 29 inclusive, 
except on the Sundays intervening, 
and on Christmas day in one of the 
papers, and advertised in a _ third 
paper from December 22 to January 4 


following, inclusive, excepting the 
Sundays intervening, is sufficiently 
advertised). 

75. Re Rickey, 14 Ont: L. 587 [al- 


implies that it is a daily and not aJowing app 9 OntWR 563] (publica- 
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five successive days is required, publication on five 
successive week days will be sufficient, although a 
Sunday intervened on which there was no issue 
of the paper;’® but publication on three successive 
days and on the fifth and sixth day after publica- 
‘tion is commenced is not sufficient, although the 
fourth day fell on Sunday, the paper being published 
on that day.’ 

‘At least one newspaper’’ and ‘‘at least two 
insertions.’’ Where the statute provides that ordi- 
nances shall be published in at least one newspaper 
in a city affected thereby for at least two insertions 


before the ordinance becomes binding, there must ' 


be two insertions in the same newspaper.*® ; 

Single insertion. A single publication has been 
held sufficient under a requirement that ordinances 
shall be ‘‘printed and published;’’*® or that ordi- 
nances shall be published ‘‘for the space of twenty 
days in at least one newspaper before it shall go 
into effect;’’®° or that an ordinance ‘‘shall be pub- 
lished at least as many as ten days before the adop- 
tion of such ordinance;’’st and one insertion was 
held sufficient where the paper was a weekly.*? 

[§ 851] 4. Curing Failure To Publish. Failure 
to publish ordinances is cured by reénactment and 
publication thereof.*? 

[§ 852] 5. Operation and Effect of Publication. 
’ An ordinance otherwise valid which has been pub- 
lished in the mode prescribed by charter becomes 
a valid ordinanee.8+ <A citizen is entitled to no 
further notice thereof,®> and the municipality is 
estopped as against strangers to assert that the pub- 
lished ordinances were not duly enacted.®® How- 
ever, publication will not render valid a by-law 
not within the power of the council to pass.’ And 
a publication of a proposed ordinance not finally 
passed and approved will not operate as publication 
of a similar one subsequently enacted.*® 

[§ 853] K. Validity—1. In General. The funda- 
mental rules of municipal legislation, generally rec- 
ognized by the courts, for breach of any of which 
an ordinance will be invalidated may be thus sum- 
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marized: (1) There must be a valid municipal cor- 
poration de jure or de facto.§® (2) The ordinance 
must be enacted by the governing body in lawful 
meeting assembled.°° (3) It must be passed in the 
manner and by the majority required by law.%! (4) 
It must be approved and signed by the mayor, where 
statutes or charters requiring this to be done are 
considered mandatory.®? (5) It must be recorded 
and filed where statutory or charter requirements 
for recording and filing are considered mandatory.°* 
(6) It must, according to the weight of authority, 
be duly promulgated and published if a statute so 
provides, although promulgation and publication are 
unnecessary in the absence of statutory require- 
ment.°* (7) It must relate to a subject within the 
scope of the corporate powers,®® although it may de- 
rive validity from different grants of powers, and 
does not necessarily depend on any single clause or 


-section of a statute concerning the power of the 


municipality to legislate upon the subject.°* (8) It 
must conform to charter or statutory requirements 
as to title and subjects embraced.®’ (9) It must by 
fair and natural construction convey a reasonable 
certainty of meaning.®® Moreover, as already shown, 
ordinances or by-laws, although duly and lawfully 
enacted and approved, recorded and published, and 
conformable to all technical requirements, may 
nevertheless be invalid, null, and void;®® the 
grounds of challenge are numerous,! as that they are 
unreasonable,” oppressive,? partial and unfair,* un- 
constitutional,’ inconsistent with public policy,® con- 
trary to statute’ or charter,® prohibitory of trade,? 


in contravention of common right? or the common 


law in force in the state.11 Like the validity of a 
statute’? the test of the constitutionality and. valid- 
ity of an ordinance is not what has been done under 
it but what it authorizes to be done by virtue of its 


_ provisions.+® 


Failure to enforce. The fact that an ordinance 
is not consistently enforced is not an argument 
against the power to pass it.14 


tion on Friday the 14th, Tuesday the 
18th, and Tuesday the 25th of a cer- 
tain month is insufficient). 


76. Ex p. Fiske, 72 Cal. 125, 13 P 
310. =, 

77. Mills v. Detroit, 95 Mich. 422, 
54 NW 897. 


73. Lewis v. Newark, 74 N. J. L. 
308, 65°A 1039. \ 

79. Knoxville v. Knoxville Water 
Co., 107 Tenn. 647, 64 SW 1075, 61 
LRA 888 [aff 189 U. S. 434, 238 SCt 
531, 47 L. ed. 887]. 

80. Hoboken v. Gear, 27 N. J. lL. 
265 (the ordinance need not be pub- 
lished in successive numbers of the 
paper; the ordinance goes into effect 
in twenty days after its publication 
in the first number). 


gl. Smith v. Atlanta, 123 Ga, 877, 
51 SE 741. 
g2. State v. Hardy, 7 Nebr. 377. 


8g. Muir v. Bardstown, 120 Ky. 
739, 87 SW 1096, 27 KyL 1150. But 
see State v. Plainfield, 38 N. J. L. 95. 

g4, Kimble v. Peoria, 140 Ill. 157, 
99 NE 723; Peo. v. Maxon, 139 Ill. 
306, 28 NE 1074, 16 LRA 178; Neu- 
mann v. Hoboken, 82 N. J. L. 275, 82 
Napili. 

85. Neumann vy. Hoboken, supra, 

86. Peo. v. Maxon, 139 Ill. 306, 28 
NE 1074 [aff 38 Ill. A. 152]. 


87. Re Knudsen, 15 Man, 317. 

88. In re Allegheny, 8 Pa. Super. 
104. 

89. .Mendenhall v. Burton, 42 Kan. 


570, 22 P 558; Johnson v. Okerstrom, 
SP ae 308, 73 NW 147. See supra 
§ 811. 


90. Central Bridge Corp. v. Lowell, 
15 Gray (Mass.) 106; Glasgow v. 
Morrison-Fuller, 142 Mo. A. 3038, 126 
SW 236; Magneau v. Fremont, 30 
Nebr. 843, 47 NW 280, 27 AmSR 436, 
9 LRA 786; Dugan v. Farrier, 47 N. 
J. L. 388, 1 A 751 [aff 48 N. J. L. 618, 
7 A 881]. See also supra § 754. 

91. See supra § 811 et seq. 

[a] Compliance with statutory 
prerequisites necessary.—No 
nance is valid unless and until the 
statutory prerequisites to its enact- 
ment are substantially complied with. 
Ex p. Farnsworth, 61 Tex. Cr. 342, 
135 SW. 588. - 

92. .See supra §§ 827-831. 

See supra §§ 837-839. 
See supra § 840 et seq. 
95. See supra § 216 et seq. 

96. Goodrich v. Busse, 247 Ill. 366, 
93 NE 292, 189 AmSR 3385, 20 AnnCas 
589; Spiegler v. Chicago, 216 Ill. 114, 
74 NE 718; Gundling v. Chicago, 176 
Tll. 340, 52 NE 44, 48 LRA 230, 


98. 
94, 


97. See supra §§ 802—80Ub. 
93. See supra 8§ 254, 255, 
99. See supra §§ 216-232, 253-255. 


“A by-law must be consonant with 
the law of the land, and if, not so it 
is void, although the charter contain 
an express power of making such a 
by-law. No unreasonable by-law is 
warranted by a general custom to 
make by-laws. The rule may be laid 
down generally, that neither a power 
conferred by charter, nor a general 
custom to make by-laws, will give 
an ordinance any greater claim to 
validity, than if it had been made 


, ordi- | 


under the incidental power in every 
et a Willcock Mun, Corp. 
p . 

1. See supra §§ 216-232, 253 et 
seq, 311-326. 

Motive as affecting validity see 
SuEye § 312. ‘4 


. See supra §§ 239, 315. 
3. See supra §§ 229-231, 
4. See supra § 231. 

5. See supra § 226. 
6. See supra § 219. 
7 See supra § 217 et seq. 
8. See supra § 216 et seq. 
9. See supra § 216. 
10. See supra § 230. 
11., See supra § 221. 


See Constitutional Law § 219. 
Brown v. Denver, 7 Colo. 305, 
3 P 455; State v. Butte Police Ct., 65 
Mont. 94, 210 P 1059; Star Co. v. 
Brush, 104 Misc. 404, 172 NYS 320; 
Salt Lake City v. Utah Light, ete., 
Co., 45 Utah 50, 64, 142. P 1067. 

“While the question of what is 
actually being done under a law or 
ordinance is always material and at 
times very important, yet what is 
done is not the only teSt of validity. 
When a law or ordinance is assailed 
upon the ground that it offends 
against some other paramount law, 
the question ordinarily is not limited 
to what is, but goes to the extent of 
what may, be done under the law?” 
Salt Lake City v. Utah Light, ete, 
Co., supra. 

14. Dreyfus v. Montgomery, 4 Ala. 
A. 270, 58 S 730 (the correction of 
that evil, or protection against such 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
. ‘ 


§ 854] 


[§ 854] 2. Effect of Partial Invalidity!°—a. In 
General—(1) Separable Provisions. Municipal ordi- 
nances, like statutes,'® may be valid in some of their 
provisions and invalid as to others.17 
portion of an ordinance which is invalid is distinetly 


an abuse, lies in an entirely different 
forum). 

15. MTllegality of part of ordinance 
providing for public improvement 
See infra XVII in 44 C. J. 

16. See Statutes [36 Cyc 976]. 

17. See cases infra this section. 

18. U. S.—Southern Pacific Co. v. 
Portland, 227 U. S. 559, 83 SCt 308, 
57 L. ed. 642; Western Union Tel. Co. 
v.- Richmond, 224 U. S. 160, 32 SCt 
449, 56 L. ed. 710; Ex p. Crookshank, 
269 Fed. 980 [app dism 257 U. S. 664, 
42 SCt 45, 66 L. ed. 424]; La Follette 
‘v. La Follette, ete., Co., 252 Fed. 762, 
a4 CCA 602; In re Ah Toy, 45 Fed. 
T95! 

Ala.—Sloss-Sheffield Steel, ete., Co. 
Vv. Smith, 175. Ala.°260,'57 S 29; Ex 
Dp.) Bizgzeli; 1i2etAla.7220,) 2411S 87h; 

. Birmingham v. Alabama Great South- 
ern R. Co., 98: Ala. 134,13) (S141; 
Ex p. Cowert, 92 Ala. 94, 9 S 225; 
Ex p. Byrd, 84 Ala. 17, 4 S 3897, 5 
AmSR 328; Ex p. Florence, 78 Ala. 
419;-Shelton v. Mobile, 30 Ala. 540, 68 
AmD 143; Little v. Attalla, 4 Ala, A, 
287, 58 S 949. 

Alaska.—Guidoni  v. Wheeler, 5 
Alaska 229. 

Ark.—Webster v. Ferguson, 95 Ark. 
575, 130 SW 513; Brjzzolara v. Ft. 
Smith, 87 /Ark-:5 "85, 112. SW. 181; 
Lackey v. Fayetteville Water Co., 80 
Ark. 108; 96 SW 622; Ft. Smith~v. 
Scruggs, 70 Ark. 549, 69 SW 679, 91 
AmSR 100, 58 LRA 921; HBureka 
Springs v. O’Neal, 56 Ark. 350, 19 
aid 969; Rau v. Little Rock, 34 Ark. 
303. 

Cal.—In re Hoffman, 155 Cal. 114, 
99 P 517, 132 AmSR 75; San Luis 
Obispo County v. Greenberg, 120 Cal. 
300, 52 P 797; Ex p. Mansfield, 106 
Cal. 400, 39 P 775; Ex p. Holmquist, 
27 P 1099; Ex p. Christensen, 85 Cal. 
208,°24 P 747; Ex p. Nichols, (A.) 
241 (P3995. In rev Tosello, 57 :Calic:A. 
+509, 207 P 706; In re Johnson, 47 Cal. 
A. 465, 190 P 852; In re Anixter, 22 
Car rAqTtii lsae re. 19Se 

Colo.—Pueblo v. Kurtz, 66 Colo. 
447, 182 P 884; Provident Loan Soc. 
v. Denver, 64 Colo. 400, 172 P 10; 
Vinsonhaler v. Peo., 48 Colo. 79, 108 
P 993; Durango v. Reinsberg, 16 Colo. 
327, 26 P 820. 

Conn.—New London vy. Howe, 94 
Conn. 269, 108 A 529; State v. Welch, 
36 Conn, 215. 

. Dak.—Elk Point v. Vaughn, 1 Dak. 
113, 46 NW 577. 

D. C.-—Cooper y. District of Colum- 
bia, 1p. Cc. 250 

Fila.—State v. “Pampa Water Works 
Co., 56 Fla.°858, 47 S 358, 19 LRANS 
185; State v. Dillon, 42 Fla. 95, 28 S 
781; Canova v. Williams, 41 Fla. 509, 
27 s 30; Tampa v. Salomonson, 35 
Fla. 446, 17 8 581. 

Ga.—Purvis v. Ocilla, 149 Ga. 771, 
102 SE 241; Cartersviile Vv. McGinnis, 
142 Ga. 71, 82 SH 487, AnnCas1915D 
1067; Fitchtenberg v. Atlanta, 126 
Ga. 62, 54 SE 983; Augusta y, Clark, 
124 Ga. 254, "52 SE 881; Joseph v. 
Milledgeville, 97 Gaz+ 513; 25' SH) 3233 
Campbell v. Thomasville, 6 Ga. A. 
212, 64 SE 815 

Ida.—State v. Pelham, 29 Ida: 52, 
156 P 1141; State v. Bird, 29 Ida. 47, 
156 P 1140; Johnston vy. Savidge, 11 
Ida. 204, 81 P 616. 

314 Ill. 201, 


145 NE 386; Kewanee v. Puskar, 308 
Ill. 167, 139 NE 60; Peo. v. Rock Is- 
land, 271 Ill. 
arski v. Harrison, 264 Ill. 5638, 106 NE 
488; Shannon v. Hinsdale, 180 Ill. 202, 
54 NE 181; Cicero Lumber Co. v. 
Cicero, 176 Tul. 9, 51 NE 758, 68 AmSR 
155, 52 LRA 696; Walker v. Peo., 170 
Ill. 410, 48 NE 1010; Illinois Cent. R. 
Cony. Peo., 161 Ill. 244, 43 NE 1107; 
Belleville v. Citizens’ Horse iBHLCo.; 
152 Ill. 171, 88 NE 584, 26 LRA: 681; 
Power v. Des Plaines, 123 Til. id? 13 


412, 111 NE 291; Kuch-: 
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Where the 


NE 819, 5 AmSR 494; Quincy v. Bull, 
106 Ill, 887; Baker v. Normal, 81 III. 
108; Harbaugh v. Monmouth, 74 Ill. 
367; Kettering v. Jacksonville, 50° Ill. 
39; Pochco vy. Illinois Terminal BR, 'Go;; 
210 Ill. A, 598; Hastings Express Co. 
v. Chicago, 135 Ill. A. 268; Chicago, 
ete., R. Co. v.. Freeman, 125 Ill. A. 
318; Imes v. Chicago, etc., R. Co., 105 


Ill. A. 37; Alton v. Foster, T4 SENT) AS 
SLlinsfahiel 7s. TW.) sz 51 NE 76); 
Greenfield v. Mook, 12 Ill. A. 281. 
Ind.—Indianapolis y. Bieler, 138 
Ind. 30, 36 NE 857. 
Towa.—Ebert v. Short, 199 Iowa 


147, 201 NW 793; Eldora v. Burling- 
ame, 62 Iowa 32, 17 NW 148; Cantril 
v. Sainer, 59 Towa 26, 12 NW 1753; 
Burlington v. Kellar, 18 Iowa 59. 

Kan,—Eureka v. Jackson, 8 Kan. A. 
495 (64 (P¥5; 

Ky.—Keiper v. Louisville, 152 Ky. 
691, 154 SW 18; Owen County Fiscal 
Ctl vit Ba &o Ad Coxs Co. 1132 Keys 38, 
117 SW 296, 21 LRANS 83; McNulty 
v. Toof, 116 Ky. 202, 75 SW 258, 25 
KyL 430; Baker v. Lexington, 53 SW 
16, 21 KyL 809; Bitzer v. Dinwiddie, 
45 SW 1049, 20 KyL 298; Fehler v. 
Gosnell, 99 Ky. 380, 35 SW 1125, 18 
KyL 238. 

La.—New Orleans v. White, 143 La. 
487, 78 S 745; Vivian v. Edwards, 140 
La. 782, 73 S 8638; Shreveport v. 
Maroun, 134 La, 490, 64 S 388; State 
v. Davidson, 50 La. Ann, 1297, 24 S 
324, 69 AmSR 478; State v. Riley, 49 
La. Ann. 1617, 22 S 848; State v. Mc- 
Nally, 48 La. Ann. 1450, 21 S 27, 36 
LRA 5338. 

Me.—State v. Robb, 100 Me. 180, 60 
A 874. 

Md.—Creaghan v. Baltimore City, 
132 Md. 442, 104 A 180; Rossberg v. 


State, 111 Md. 394, 74° A 581, 134 
AmSR 626; Field v. Malster, 88 Md. 
691, 41 A 1087. 


Mass.—Com. y. Slocum, 230 Mass. 
180, 119 NE 687; Goldstein v. Conner, 
212 Mass. 57, 98 NE 701; Fisher v. 
McGirr, 1 Gray 1, 61 AmD 381; Com. 
v. Dow, 10 Metce. 382. 

Mich.—Goldstein v. Hamstramck, 
227 Mich. 263, 267,.198 NW 962 [cit 
Cyc]; Melconian v: Grand Rapids, 218 
Mich. 397, 188 NW 524, 527 [cit 
Cyc]; Detroit v. Ft. Wayne, etc., R. 
Co., 95 Mich. 456, 54 NW 958, 85 
AmSR 580, 20 LRA 79; Peo. v. Arm- 
strong, 73 Mich. 288, 41 NW 275, 16 
AmSR 578, 2 LRA 721. 

Minn.—State v. Duluth, 134 Minn. 
355, 159 NW 792, AnnCasi918A 683; 
State v. Stone, 96 Minn. 482, 105 NW 


187; St:\ Paul wv. Lytle, 69° Minn 1, 
71 NW 703; Wykoff v. Healey, 57 
Minn, 14, 58 NW 685; Duluth vy, 
Krupp, 46 Minn. 435, 49 NW 235; 
State v. Kantler, 33 Minn. 69, 21 NW 
856. 


Miss.—Lewis v. Jane, 129 Miss. 475, 
92 S 625; Sanders v. Starkville, 128 
Miss. 742, 91 S 422; Wasson v. Green- 
ville, 123 . Miss. 642, 86S 450; Cook 
v. Pascagoula, 121 Miss. 5, 83 3’ 305. 

Mo.—State v. West Missouri Power 
Co., 281 SW 709; Ex p. Tarling, 241 
Sw 929; Taft v. Shaw, 284 Mo, 581, 
225 SW "457; St. Louis v. Breuer, 223 
SW 108; Kansas City Liaring "Adv. 
Co. ¥. Kansas City, 240 Mo. 659, 144 
Sw 1099; St. Louis v. Leissing, 190 
Mo. 464, 39 SW 611, 109 AmSR 774, 
1 LRANS 718; St: Louis R. Co. v. 
Southern R. Co., 105 Mo. 577, 16 SW 
960; St. Louis v. St. Louis R. Co., 89 
Mo. 44, 1 SW 305, 58 AmR 82 [aff 
14 Mo. A. 221]; St. Louis County Ct. 
v. Griswold, 58 Mo. 175; State v. 
Clarke, 54 Mo. 17, 14 AmR 471; Nixa 
v. Wilson, 199 Mo. A. 33, 200 SW 
703; Rockville v. Merchant, 60 Mo. A. 
eon Lamar v. Weidman, 57 Mo. A. 


Mont.—Bozeman v. Nelson, 73 
Mont. 147, 237 P 528. 
Nebr.—Zimmerer v. Stuart, 88 
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separable from the remainder, and the remainder 
in itself contains the essentials of a complete en- 
actment, the invalid portion may be rejected and 
the remainder will stand as valid and operative.'® 
This principle has been applied even in the ease of 


Nebr. 530, 180 NW 300; Morgan v. 
State, 64 Nebr. 369, 90 NW 108; State 
Vv. Crete, 32 Nebr. 668, 49 NW 272; 
Bailey v. State, 30: Nebr, 855, 47 NW 
208; Magneau vy. Fremont, 30 Nebr. 


843, 47 NW 280, 27 AmSR 4386, 9 
wit. 786; State v, Hardy, 7 Nebr. 


N. J.—Schait v. Senior, 97 N. J. L. 
390, 117 A 517; Koettegen vy. Paterson, 
90) NW Tools 698, 101 A 253; Blake v. 
Pleasantville, 87 ING hLae 426, 95 A 
113 [aff 89 areas 858, 98 A 1084]; 
Shill Rolling Chair Co. vy. Atlantic 
City, 87 N. J. L. 399, 94 A 314 [aff 
88 N. J. L.. 739, 96 A 293]; Schwarz 
Bros Coyn wv. ‘Jersey City Bd. of 
Health, 84 N. J. L. 735, 87: A 463 [aff 
Re iard bi be 81, 838 A 7631; Rosencrans 
v. Hatontown Tp., 80 N. ‘Jlakr 227, TT 
A 88; Sterling v. ‘Camden, 65 N. pubs. 
190, 46 A 781; Doran v. Camden, 64 
N. iF L. 666, 46 A 724; Haynes _v. 
Cape May, 52°N. J. L. 180, 19 A 176; 
Trowbridge v. Newark, 46 Nid. Le. 
140; State v. Washington, 45 N. J. 
318 [aff 46 N. J. L. 209]; Bee hah os 
Pennsylvania Oil Co. v. Gloucester, 
(Sup.) 1384 A 554; Hench v.. Bast 
Orange, (Sup.) 130 A 363; Hubschmidt 
vy. Glen Rock, (Sup.) 129 A 465: 

N. Y.—In re Willard Parker Hospi- 
tal, 217 .N. Y. 1, 1117 NB 256; Duryee 
v.. New York, 96 N. MAST Ts Buffalo v. 
Till, 192 App. Div. 99, 182 NYS 418; 
Broadway, ete: R. Co. v. New York, 
49 Hun 126, 1 NYS 646; Peo: v. 
Coakley, 110 Misc. 385, 180 NYS 386 
[app dism 195 App. Div. 919 mem, 
185 NYS 948 mem]; Feo. v. Newman, 
109 Mise. 622, 180 NYS 892; Yellow 
Taxicab Co. v. Gaynor, 82 Misc. 94, 
143 NYS 279 [aff 159 App. Div. 888 
mem, 114 NYS 299]; Geyer v. Buck, 
175 NYS 613; Highth Ave. R. Co. v. 
New York, 4 NYS 956; Twenty-Third 
St. R. Co. v. New York, 4 NYS 487; 


Rogers v. Jones, 1 Wend. 237, 19 
AmD 498. 
C.—State v. Earnhardt, 107 N. 


N. 
C. 789, 12 SE 426. 
Oh.——Piqua v. Zimmerlin, 35 Oh. St. 
507; Chambers v. Cincinnati, 31 Oh. 
Cir. Ct. 8; Sterling v. Bowling Green, 
26 Oh. Cir. Ct.’ 581; Chittenden v. 
Columbus, 26 Oh. Cir. Ct. 531; Steuer 
v. McConnell, 10 OhS&CP 573, 8 
OhNP 205; Weaver v. Mt. Vernon, 6 
OhS&CP 436, 7 OhNP 374. 
Or.—Campbell v. Eugene, 116 Or. 
264, 240 P 418; Slovanian Literary, 
etc., Assoc. v. Portland, 111 Or. 335, 
224 P 1098; Portland v. Yates, 102 Or. 
513; 199 P’ 184, 203 P 319; Barton vy. 


Vale Recorder’s Ct., 60 Or. 273, 119 
P 349; Portland v. Schmidt, 13 Or. 
£7, B Po22a 


Pa,—Kittanning Borough v. West- 
ern Union Tel. Co., 26 Pa. Super. 346; 
Lansdowne Borough vy. Springfield 
Water Co., 16 Pa. Super. 490; Com. v.) 
Adams, 20 Pa. Dist. 91; Com. v. Clark,: 
21 Pa. Co. 495 [aff 10 Pa. Super. 507 
(aff 195 Pa. 634, 46 A 286, 86 AmSR 
694, 57 LRA 348 [aff 184 U. S. 329, 
22 SCt 382, 46 L. ed. 569])]; Warren 
v. ewis; 16 Pa Co?}'1216;> -Beger 'v: 
Stine, 12 Pa: Co..316. 

Ss. C.—Greenville v, Pridmore, 86 S. 
Cc. 442, 68 SE 636, 138 AmSR 1058. 

Tenn.—Southern Operating -Co. v. 
Chattanooga, 128 Tenn. 196, 159 SW 
1091, AnnCas1914D 720. 

Tex.—McCutcheon y. Wozencraft, 
(Commn, A.) 255 SW 716; San An- 
tonio v. Walters, (Civ. A.) 253 SW 
544; Graham v. Seal, (Civ. A.) 2385 
SW 668; Crossman y. Galveston, (Civ. 
A.) 204 SW 128 [rev on other grounds 
112 Tex. 308, 247 SW 810, 26 ALR 
1210]; Spann v. Dallas, (Civ. A.) 189 
SW 999 [rev on other grounds 111 
Tex. 350, 235 SW 518, 19: ALR 1387]; 
Wade v. Nunnelly, 19 Tex. Civ. A. 
256, 46 SW 668; Bassett v. El Paso, 
(Civ. A.) 28 SW 554; Ex p. Henson, 
49" Tex. “Or? 177) 90S W 874. 
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a single section of an ordinance where it contained 
one part distinctly separable from the remainder, 
the remainder being a complete enactment by it- 
However, the rule that an ordinance is not 
void in toto, if with the void portion eliminated 
it is a workable ordinance, is inapplicable to an 
ordinance which requires the addition of a limita- 
tion found in a statute in order to render it valid, 
which addition the court is without authority to 


self.29 


make.?° 


[§ 855] + (2) Inseparable Provisions. 
municipal ordinance is entire, each part being es- 
sential to, and connected with, the balance, the 
invalidity of one part renders the whole invalid.2! 
The part that is good must be clearly distinguished 
from the part that is bad so that if the invalid 
portion is eliminated that which stands remains a 
distinct and complete ordinance capable of being 


Utah.—Logan City v. Steadman, 47 
Utah 611, 155 P 445; Tooele v. Hoft- 
man, 42 Utah 596, 134 P 558; Brum- 
mitt v. Ogden Waterworks Co., 33 
Utah 289, 93 P 828; Eureka City Vv. 
Wilson, 15 Utah 67, 48 P 150, 62 Am 

Va.—Hopkins y. Richmond, 117 Va. 
692, 86 SE 139, AnnCas1917D 1114. 

Wash. —White v. Turner, 114 Wash. 
405, 195 P 240, 197 P 609; Séattle v. 
Hewetson, 95 Wash. 612, 164 P 234; 
Shepard v. Seattle, 59 Wash. 363, 109 
P 1067, 40 LRANS 647: Seattle v. 
Pearson, 15 Wash. 575, 46 P 1053. ie 

Wis.—Brittingham, ete., Lumber Co. 
v. Sparta, 137 Wis. 345, 147 NW 635; 
State v. Newman, 96 Wis. 258, 71 NW 
438; Wilcox v. Hemming, 58 Wis. 144, 
15 NW 435, 46 AmR 625. 
ages: Ree. v. Lundie, 8 Jur. N. S. 

B. C.—Reg. v. Jim Sing, 4 B. C. 338. 

Man.—Rex v. License Comrs., 14 
Man. 535. 

Ont.—In re Gilchrist, 44 U. C. Q. 


B. 588. 
Que.—Brunet v. Montreal, 22 Que. 
K. B. 188. 


[a] Restatement of rule.—It is 
well settled that a municipal ordi- 
nance, like a legislative statute, may 
be good in part and upheld, while 
part thereof may be adjudged to be 


illegal and void, provided the void: 


parts thereof are not so connected 
with, or essential to, the complete- 
ness of the valid parts as that the 
latter cannot stand alone or be car- 
ried out independently of, and with- 
out, the void provisions, or unless the 
different parts of the ordinance are 
so interdependent or blended together 
that it cannot fairly be said that the 
legislature would not have adopted 
the one without the other. Tampa v. 
Salomonson, 35 Fla. 446, 17 S 581. 

[b] “The possible invalidity of an 
independent provision in an act can- 
not affect the validity of other pro- 
visions therein unless the giving of 
such partial effect would be to ac- 
complish a purpose not intended by 
the lawmaking power, or unless all 
the parts of the act are so inter- 
dependent as that no one part can be 
eliminated without destroying the 
force of the whole act.” Ex p. Nich- 
ols, (Cal. A.) 241 P 399, 400. 

19. Cicero Lumber Co. v. Cicero, 
176 Ill. 9, 51 NE 758, 68 AmSR 155, 


City, 132 Md. 442, 104 A 180; Kansas 
City Gunning Adv. Co. v. Kansas 


City, 240 Mo. 659, 144 SW 1099; Com. } 


v. Jackson, 84 Pa. Super. 174. 

20. State v. Butte Police Ct., 65 
Mont. 94, 210 P 1059. 

21. U. S.—Barrett v. New York, 
232. U.S. 14,) 34 -SCt 203, 58. L. ed. 
483; Williams v. Talladega, 226 U. S. 
404, 33. SCtpWle6, 67. «L., edz .:2755 ;Chis 
cago, etc., R. Co. v. Minneapolis, 238 
Fed. 384; McPhee, etc., Co. v. Union 
Pac. R. Co., 158 Fed. 5, 87 CCA 619. 

Ala,—Ex, p. Florence, 78 Ala. 419. 


State v. Hoboken, 38 N. J. L 
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The operation of the rule cannot be 
prevented by a provision in the ordinance that 
‘‘should any portion of this ordinance or contract 
be invalid, then so much thereof as shall not be 
shall be and remain 
A similar statement of the rule found * 
in some of the decisions is that, if the parts of the 
ordinance are so connected and dependent on each 
other as to make it apparent. that the ordinance 


in full foree and 


would not have been enacted unless all of the parts 


Where a 


the question of 
to say, whether 

Ark.—Davies v. Hot Springs, 141 
Ark. 521, 217 SW 769. 

Cal.—In re Wong Hane, 108 Cal. 
680, 41 P 6938, 49 AmSR 138. 

Fla.—Canova v. Williams, 41 Fla. 
509, 27 S 30; Tampa vy. Salomonson, 
35 Fla. 446, 17 S 581; Jacksonville v. 
Ledwith, 26 Fla. 163, 7 S 885, 23 


AmSR 558, 9 LRA 69, 
Ga.—Blackshear v. Strickland, 126 


Ga. 492, 54 SE 966; Campbell v. 

Thomasville, 6 Ga. A. 212, 64 SE 

815. ‘ 
Ill.—Sullivan v. Cloe, 277 Ill. 56, 


115 NE 135; Chicago v. Pettibone, 267 
Ill. 573, 108 NE 698; Cicero Lumber 
Cot sv. VCiceros AT6 2D 79; nok WNBAT58, 
68 AmSR 155, 42 LRA 696; Chicago 
v. Gunning System, 114 Ill. Ay Hr 
[aff dn» 214 i211 628,/0 73 SNE L085 
Pierce v. Aurora, 81 Ill. A. 670; Lucas 
v. Macomb, 49 Ill. A. 60. 

Ind.—Indianapolis v. College Park 
Land Co., 187 Ind. 541, 118 NE 356. 

Ky.—Hickman v. Kimbley, 161 Ky. 
652, 171 SW 176; Underwood v. Wil- 
hite, 139 Ky. 116, 129 SW 548 [reh 
den 141 Ky. 130, 182 SW 141]. 

La.—New Orleans Second Munici- 
pality v. Morgan, 1 La. Ann. 111. 

Mass.—Greene vy. Fitchburg, 219 
Mass. 121, 106 NE 573. 

Miss.—Grenada v. Wood, 81 Miss. 
308,.33 S: L738. 

Mo.—St. Louis v. Cool, 228 Mo. 209, 
128 SW 759; State v. Clifford, 228 Mo. 
194, 128 SW 755, 21 AnnCas 1218; 
Carthage y. Block, 139 Mo. A. 386, 
123 SW 483. 

Nebr.—Omaha v. Harmon, 58 Nebr. 
339, 78 NW 628; German-American F. 
Ins. Co. v. Minden, 51 Nebr. 870, 71 
NW 995. 

N. H.—Atty.-Gen. v. Lowell, 67 N. 
H. 198, 38 A 270. 

N. J.—West Jersey, etc., R. Co. 
Millville, 91 N. ‘J, L. 572, 103 A 345; 
Wiesenthal vy. Atlantic City, 73 .N. Ti 
L. 245, 68 A 759; Acquackanonk 
Water Co. v. Passaic, 65 uN.-d., wh. 4765 
47 A 464; Passaic Water Co. v. Pater- 
son, 65 N. J. L. 472, 47 A 462; Avis v. 
Vineland, 55 N. J. L. 285, pag 149; 

N. Y.—Peo. v. Newman, 109 Misc. 
622, 180 NYS 892. 

N. C.—State v. Webber, 107 N. C. 
962, 12 SE 598, 22 AmSR 920. 

Oh.—Cincinnati St. R. Co. v. Smith, 
29 Oh. St. 291; Bauer v. Casey, 6 Oh. 


) Cir, Ct. N.S. 69,-26 Oh,-Cir,, Ct. 598; 
42 LRA 696; Creaghan vy. Baltimore | 


Okl.—Marland Refining Co. v. Ho- 
bart, J13. Ok). 36,4231 P80 7 iobxaipe 
Gordon, 68 Okl. 305, 164 P 1146. 

Or.+In re Schneider, 11 Or. 288, 8 
P 289. 

Pa.—Com. v. Hallam, 25 Pa. Co. 
471; Warren v. Lewis, 16 Pa. Co. 176. 

Tex.—Amarillo v. Tutor, (Commn, 
A.) 267 SW 697 [aff (Civ. A.) 244 SW 
632]; Laredo v. Frishmuth, (Civ. A.) 
196 SW 190; Ex p. Maynard, 101 Tex. 
Cr. 256,275 SW, 1070. 


Wash.—Clay v. Brown, 131 Wash. 


679, 231 P 166. 


Wis.—Wagner y. Milwaukee, 177 


could have been carried into effect, the whole ordi- 
nanee is inoperative and yoid.?4 

Subsequent change of conditions partially invali- 
dating ordinance. 
when originally enacted, a subsequent change of 
conditions rendering a part invalid does not raise 


Where an ordinance is valid 


partial or total invalidity, that is 
the void part carries down the re- 


Wis. 410, 188 NW 487; Little Chute 
v. Van Camp, 136 Wis. 526, 117 NW . 
1012, 128 AmSR 1100. 

B. C.—Meldrum v. South Vancou- 
ver, 22 B. C. 574, 27 DomLR 193, 34 
WestLR 314, 10 WestWkly 519; Reg. 
v. Russell, 1°BeieriPt, 7, 256: 


Que.—Brunet v. Montreal, 22 Que. 
K. B. 188. 
22. McNulty v. “Toof, 116 Ky. 202 


15 SW 258, 25: KyL 430; Detroit v. 
Fort Wayne, eres Re Cos 95 Mich. 456, 
54 NW 958, 35 AmSR 580, 20 LRA 
19) Reg. v. Jim Sing, 4 B. G. 338. 

23. Acquackanonk Water Co. v. 
Passaic, 65 N. J. L. 476, 47 A 464; 
Passaic Water Co. v. Paterson, 65 N. 
J. L. 472, 47 A 462. See Wagner v. 
Milwaukee, 177 Wis. 410, 188 NW 
487 (where an ordinance required 
laborers employed by city contractors 
to be paid not less than laborers 
directly employed by the city, and 
required all skilled laborers employed 
on any work done for the city to be 
paid the prevailing wage determined 
by the union scale, the invalid pro- 
vision permitting fixing of the wage 
scale by labor unions permeated the 
entire ordinance, notwithstanding ar 
provision that its different sections 
wee separable), 

Ky.—Underwood v.. Wilhite, 
139 Ky. 116, 129 :\SW 548 [reh den 
141 Ky. 130, 132 SW 141]. 


Nebr.—German-American F. Ins. 
ae v. Minden, 51 Nebr. 870, 71 NW 
{. H.—Atty.-Gen» v. Lowell, 67°N. 


N. 

H. 198, 38 A 270. 

Oh. —-Sterling v. Bowling Green, 5 
OR Cin ICtaANs Sy 2h7426) 0h. -Caier 

care ea Gordon, 63 Okl. 305, 164 - 
pede tal 

Wis.—Little Chute v. Van Camp, 
136*Wis. 526, 117 NW 1019, 128 AmSR 
1100; Gilbert Arnold Land Co. Vv. 
Superior, 91 Wis. 358, 64 NW 999. 

See Warren v. Charleston, 2 Gray 
(Mass.) 84 (analogous decision deal- 
ing with a statute), 

[a] “The test is, Has the legisla- 
tive body manifested an intention to 
deal with a part of the subject-mat- 
ter covered, irrespective of the rest 
of the subject-matter? If such in- 
tention is manifest the subject-mat- 
ter is separable, otherwise not.’’ Chi- 
cago, etc., R. Co. v. Minneapolis, 238 
Fed. 384, 402. 

{b] Thus, where a city ordinance 
creating minor positions in the office 
of the city attorney was invalid in so 
far as it provided for a mayor’s coun- 
sel to perform duties within the juris- 
diction of the city attorney, and. it 
appeared that other positions | at- 
tempted to be created in lieu of those 
displaced were part of a scheme to- 
reorganize the office, the entire ordi- 
nance would fall under the rule that, 
where different parts of an.ordinance 
are so naturally connected and de- 
pendent on each other as to warrant 
a belief that the council intended it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 855-859] 


mainder of the ordinance.*® 

[§ 856] b. Conflicting With Constitution. In ac- 
cordance with general principles already stated*® 
an unconstitutional provision in an ordinance does 
not vitiate the whole ordinance, unless the two 
provisions are so closely connected in object and 
meaning that the one cannot exist without the 
other.** On the other hand, where the part of the 
ordinance which violates the constitution is an in- 
separable part of the ordinance all of whose pro- 
visions are connected in subject matter, the ordi- 
nance is void in toto.”§ 

[§ 857] c. Conflicting with Charter or Statute. 
In accordanee with general principles already 
stated,?® where an ordinance or by-law consists 
of several distinct and mdependent parts, some of 
which are void because not authorized by charter? 
or because in contravention of general, state®! or 
controlling federal®? laws, this does not affect the 
validity of other independent provisions of the 
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the provisions of an ordinance, some of which ‘are 
valid and some in contravention of the charter or 
general laws, are inseparably connected with each 
other, the entire ordinance is void.** : 

[§ 858] d. Unreasonable Ordinances. In accord- 
ance with the general principles above stated,** the 
fact that a portion of an ordinance is void because 
unreasonable does not invalidate the whole ordi- 
nance, where such portion is distinctly separable 
from the remainder which in itself contains the 
essentials of a complete ordinance;** but the rule 
is otherwise where the reasonable and unreasonable 
portions of the ordinance are inseparable.*® 

[§ 859] e. Applications of Partial Validity Rule 
—(1) In General. Separable provisions. The gen- 
eral principles governing ordinances ~ containing 
separable provisions, some of which are valid and 
some invalid,** have been applied to a wide variety 
of ordinances, such for instance as ordinances ¢re- 
ating municipal ocean creating sewer districts ;3° 


ordinances or by-laws. 


aS a whole, the invalidity of a part 
thereof would render the whole in- 
valid. Underwood v. Wilhite, 139 Ky. 
116, 129 SW 548 [reh den 141 Ky. 130, 
132 SW 1411. 


25. In re Hixson, 61 Cal. A. 200, 
214 P 677. 
[a] Reason for rule.—The rule 


making an ordinance invalid in part 
invalid in toto is based on the. pre- 
sumed intent of the lawmakers, and 
under the circumstances above out- 
lined the intent must be ascertained 
as of the time when a vote was taken 
to adopt the ordinance. In re Hixson, 
61 Cal. A. 200, 214 el 677. 
26. See supra § 8 


27. Ark.—Rawu v. oe attle Rock, 34 
Ark, 303. 
Cal.—Ex p. Christensen, 85 Cal. 


208, 24 P 747; In re Tosello, 57 Cal. 
A. 509, 207 P 706. 

Ill.—Don vy. Chicago, 314 Ill. 201, 
145 NE 386; Quincy v. Bulli, 106 Ill. 
337. 

La.—Shreveport v. Maroun, 134 La. 
490, 64 S 388; New Orleans v. Chap- 
puis, 105 La. 179, 29 S 721; Villavaso 
v. Barthet, 39 La. Ann. 247, 1S 599. 

Minn. —State v. Kantler, 33 Minn. 
69, 21 NW 856. 

Mo.—St. Louis v. St. Louis R. Co., 
89 Mo. 44, 1 SW 305, 58 AmR 82 [aff 
14 Mo. A 2214; State v. Clarke, 54 
Mo. 17, 14 AmR 471; St. Louis v. St: 
Louis R. Co., 14 Mo. A. 221. 

. N. Y.—Harris v. New York, 118 
Mise. 368, 194 NYS 183. 

N. CState. v. Earnhardt, 107 N. 
C. 789, 12 SE 426. 

Tex.—Laredo Vv. Frishmuth, (Civ. 
A.) 196 SW 190; Spann v. Dallas, 
(Civ. A.) 189 SW 999 [rev on other 
grounds 111 Tex. 350, 285 SW 513]. 

Utah.—Salt Lake City v. Christen- 
sen Co., 34 Utah 38, 95 P 523, 17 
LRANS 898. 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SH 189, AnnCas1917D 1114. 

Wash.—Clay v. Brown, 131 Wash. 
679, 689, 281 P 166. 

“Where the unconstitutional por- 
tion is easily separable from the re- 
mainder of an enactment and it can 
be said that the legislative body 
would have passed it with such por- 
tion eliminated, the remainder of the 
law has been held to be unaffected by 
the removal of such portion and has 


been sustained.” Clay v. Brown, 
supra. 
[a] Ordinance retrospective in 


part.—An ordinance is not void in 
toto because retrospective in part, if, 
in so far as it is prospective, it is in 
no way connected with, or dependent 
on, such void part. Rau v. Little 
Rock, 34 Ark. 303. 
. 28. Ldredo v. Frishmuth, 
Civ. A.) 196 SW 190. 
29. ite supra § 854. 
20. U. S.—La Follette vy. La Fol- 
lette Water, etc., €Co.,.252 Ned. .762, 


On the other hand, where 


164 CCA 602; McPhee, etce., 


Cow, ¥.- 
pecan Pac. R., Co., 158 Wed. 5, 87.CCA 


Ala.—Shelton v. Mobile, 30 Ala. 540, 


68 AmD 143. 
Cal.— Ex p. Mansfield, 106 Cal. 400, 
39). PR? 753 vox p. Holmquist, 27 Pp 


San Luis Obispo v. Pettit, 87 
Cal. 499, 25 P 694. 

Dak.—Elk Point v. Vaughn, 1 Dak. 
113, 46 NW 577. 

Fla.—State v. Dillon, 42 Fla. 95, 28 
S 781; Canova v. Williams, 41 Fla. 
509, 27 S 30. 

Ga.—Cartersville v. McGinnis, 142 
Ga. 71, 82 SE 487, AnnCas1915D 1248; 
Blackshear v. Strickland, 126 Ga. 492, 
54 SE 966; Clark v. Fitzgerald, 7 Ga. 
A. 437, 67 SE 127. 

Ill.—Chicago v. Murphy, 313 [Il1. 
98, 144 NE 802; Kucharski v. Harri- 
son, 264 Ill. 568, 106 NE 488; Schofield 
v. Tampico, 98 Ill. A. 324 

Kan.—Clearwater y. Bowman, 172 
Kan. 92,82, P 526. 

Md.—-Bostock v. Sams, 95 Md. 400, 
52 A 665, 98 AmSR 394, 59 LRA 282. 

Minn.—Duluth v. Krupp, 46 Minn. 
435, 49 NW 2385; State v. Kantler, 33 
Minn. 69, 21 NW 856. 

Mo.—State v. Clarke, 54 Mo. 17, 14 
AmR 471. 

one .—State v. Hardy, 7 Nebr. nie 


J.—Cain v. Bayonne, 81.N. J. L. 
15, ane A 663. 
Y.—Peo. v. Coakely, 110 Misc. 


3865, “180 NYS 386 [app dism 195 App. 
Div. 919 mem, 185 NYS 948 mem]; 
Rogers v. Jones, 1 Wend. 237, 19 AmD 
493. 
Pa.—Kittanning Borough v. Kittan- 
ning Cons. Natural Gas Co., 26 Pa. 
Super. 355; Coden y. Gettysburg, 8 
LegGaz 167. 

Wis.—Wilcox vy. Hemming, 58 Wis. 


144, 15 NW 435, 46 AmR 625. 
H B, C.—Reg. v. Jim ‘Sing, A Be. 
| 338. 

[a] Where several acts are for- 


pbidden by the same ordinance, part of 
which‘ is ultra vires, it may be en- 
forced as to all the prohibition which 
is intra vires. Harbaugh vy. Mon- 
mouth, 74 Ill. “367; Eldora v. Bur- 
lingame, 62 Iowa 382, 17. NW 148; 
Bostock v. Sams, 95 Md. 400, 52 A 
665, 93 AmSR 394, 59 LRA 282. 

[b] When it prohibits disjunc- 
tively two or more acts, the invalid- 
ity of one part does not affect the 
validity of the others, Kettering v. 


Jacksonville, 56 Ill. 39. 
31. rk. — Eureka Springs v. 
O'Neal, 5¢ Ark. 350, 19 SW 969. 


Cal._-Eeonomiic Gas Co. v. Los An- 
geles, 168 Cal. 448, 148 P 717, AnnCas 
1916A 931; Strouse v. San Francisco 


(Tex. | 


Police Ct., 85 Cal. 49, 24 P 747. 
Ga.—Fichtenberg vy. Atlanta, 126 

|Ga. 62, 54 SE 933. 

| Ky —Keiper v. Louisville, 152 Ky. 

}691, 154.SW 18. 
La,—State v. Riley, 49 La. Ann, 


1617, 22 S 843. 

Mo.—Home Tel. Co. v. Carthage, 
235 Mo. 644, 1389 SW 547, 48 LRANS 
1055, AnnCas1912D 301. 

N. J.—Shill Rolling Chair Co. v. 
Atlantic City, 87 N. J. L. 399, 94 A 
314 [aff 88 N. J. L. 698, 699, 700, 703, 
104,81 08, 7095 FLO, 716, 718, S719. 720, 
723, 725, 727, 732,738, 737, 789 mem, 
96 A 1101, 1102 mem]. 

N. Y.—-Chapman v. Selover, 172 
App. Div. 858, 159 ieee 632 [rev on 
Wek: grounds 225 N. Y, 417, 122 NE 

S. C.—Greenville v. Pridmore, 86 S. 
C. 442, 68 SE 636, 138 AmSR 1058. 

Utah.—Tooele City v. Hoffman, 42 
Utah 596, 134 P 558. 
sont ne; Fennell, 24.0. COs 8. 

[a] As otherwise stated, the rela- 
tion which the ordinance of the city 
council bears to the charter of a city 
is analogous to that which the acts 
of the legislature bear to the consti- 
tution of the state, and if only part 
of an ordinance is objectionable on 
the ground that it is in conflict with 
the charter, that part of the ordi- 
nance can be eliminated, leaving the 
remainder in force unless the elim- 
ination nullifies all that remains. Mc- 
Kullen v. Louisville, 7 KyL 685. 

32. Ex p. Crookshank, 269 Fed. 
980 [app dism 257 U. S. 664 mem, 42 
SCt 45 mem, 66 L. ed. 424 mem] 
(Volstead Act). 


33. New Orleans Second Munici- 
pality v. ‘Morgan, Lag) Ades dads 
Ramsey v. Field, 115 Mo. A. 620, 92 


SW 350; Landis v. Vineland, 54 N. J. 
Ll. 75, 23 A 357;,Ex p, Goldburg,, 82 
Tex. Cr. 475, 200 SW 386. 

34. See supra § 854. 

35. Eureka Springs v. O’Neil, 56 
Ark, 350, 19 SW 969; Lamar v, Weid- 
man, 57 Mo. A. 507; Ninth St. Impr. 
Co. Vv. Ocean iCity, 91 ON deck 08..L0S 
A 186; Koettegen v. Paterson, 90 N. 
J. L. 698, 101 A 258; Rahway Gas- 
light Co. v. Rahway, 58 N. J. L. 510, 
34 A 3; Pennsylvania.R. Co. v. Jersey 
City, 47_N. L. 286; Hench v. East 
Orange, (N, J. Sup.) 130 A. 363; Wulf- 
sohn v. Burden, 241 N. Y. 288, 150 NE 
120, 43 ALR 651; Willerup v. Hemp- 
stead, 120 Misc. 485, 199 NYS 56. 

36. Ex p. Wyzant, 39 Or. 429, 64 
P 867, 87 AmSR 6738, 54 LRA 636. | 

87. See supra §§ 855-858. 

38. Kucharski v. Harrison; 264 Ill, 
563, 106 NE 488 (under Cities and 
Villages Act §§ 73, 74, authorizing the 
city of Chicago by ordinance to create 
the offices of second deputy super- 
intendent of police and inspector of 
moral conditions, the invalidity of 
provisions of the ordinance omitting 
them from the police force does not 
invalidate the creation of such 
offices). 

39. Webster v. Ferguson, 95 Ark. 
575, 130 SW 513 (an ordinance creat-~ 
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discontinuing streets ;*° fixing rates for public serv- 
ice corporations ;** fixing salaries of municipal offi- 
cers ;*2 granting franchises to public service corpo- 
rations ;*° prohibiting the exhibition and dealing in 
certain products in the streets and other public 
places,** or the keeping of a lottery office;*® pro- 
viding the manner of exercising the thitiative and 


ing a district to construct and estab- 
lish sewers is not invalidated by a 
severable provision creating a dis- 
trict to manage and operate a sewer 
district). 

40. In re Willard Parker Hospital, 
217 NOVY. 1, 211 NE. 256° Cwhere it 
appeared that a provision of an ordi- 
nance discontinuing an old street was 
not:dependent on a provision opening 
a new street, the invalidity of the 
latter provision did not invalidate the 
former). 

41. Economic Gas Co. v. Los An- 
geles, 168 Cal. 448, 143 P 717, Ann 
Casi916A 931; Davenport Gas, etc., 
Co. v. Davenport, 124 Iowa 22, 93 NW 
892; Home Tel. Co. v. Carthage, . 235 
Mo. 644, 139 SW 547, 48 LRANS 
1055, AnnCasi1912D 301. 

[a] Tllustrations.—(1) An _ ordi- 
nance fixing telephone rates is not in- 
validated by an independent provision 
forbidding party lines. Home Tel. 
Co. v. Carthage, 235 Mo. 644, 139 SW 
547, 48 LRANS 1055, AnnCas1912D 
301. (2) The validity of a city ordi- 
nane¢ee fixing gas rates and making it 
unlawful to collect by rebate, draw- 
back, or other device greater or less 
than, or different from, the rates 
fixed’ is unaffected by the invalidity 
of the provision authorizing the 
board of public utilities to consent to 
a reduction in rates on application 
therefor in conflict with St. (1911) p 


2021. Economic Gas Co. v. Los An- 
geles, 168 Cal. 448, 143 P 717, AnnCas 
1916A 9381. 

42. Lewis v. Jane, 129 Miss. 475, 
92 S 625. 


43. Quincy v. Bull, 106° Ill. 337 
(where an ordinance of a city grants 
an exclusive use of its streets for 
thirty years for laying water pipes, 
etc., to supply the city with water, 
and fixes the compensation the city 
shall pay for the use of water sup- 
plied to it, the ordinance may be void 
as to the grant of an exclusive use, 
and as to the indebtedness incurred 
thereby, it being in excess of the con- 
stitutional limit, yet valid as to the 
right of the grantee to construct the 
waterworks and lay his mains and 
pipes in the streets for the purpose 
of supplying water for private 
use). 

44. Wade v. Nunnelly, 19 Tex. Civ. 
A. 256, 46 SW 668. 


45. State v. Riley, 49 La. Ann. 
1617, 22 S 843. 
46. State vy; Dalles City,» 72° Or. 


337, 143: PB 1127)" Ann€aslol6B 855 
(the invalidity of a provision in an 
ordinance restricting the signing of 
initiative decisions to registered 
voters does not vitiate remaining sec- 
tions of the ordinance providing the 
manner of exercising initiative and 
referendum). 

47. Yellow Taxicab Co. v. Gaynor, 
82 Misc.. 94, 148 NYS 279 [aff 159 
App. Div. 888 mem, 144 NYS 299]; 
Hotel Astor v. Gaynor, 82 Misc. 94, 
143 NYS 279 [aff 159 'App. Div. 888 
mem, 144 NYS 299]; Hilliard Hotel 
Co. v. Gaynor, 82 Misc. 94, 143 NYS 
279 [aff 159 App. Div, 888 mem, 144 
NYS 299 (aff 211 N. Y. 597 mem, 105 
NE 1087 mem)]; Hawk v. New York, 
82 Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 
OAL NY Ye 598: mem, © 105 NB 1036 
mem) ]. 

48. Shepard v. Seattle, 59 Wash. 
363, 109 P 1067, 40 LRANS 647 (where 
an ordinance applied to different 
kinds of hospitals and prescribed dif- 
ferent requirements with which those 
desiring to maintain such institutions 
must comply, and the provisions were 
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Severable both as to the character of 


the institution and the requirements: 


to be met or complied with, some of 
the requirements may be valid and 
others invalid, or they may be valid 
as to one kind of an institution and 
invalid as to another). 

49. Geyer v. Buck, 175 NYS 613. 

50. Modern Order of Preetorians v. 
Nelson, (Tex. Civ. A.) 162 (SW2l7 
(any invalidity in a provision regu- 
lating the use of elevators requiring 
the operators to be at least sixteen 
years of age would not render invalid 
another provision requiring an opera- 
tor to have had ten days’ instruction 
before pursuing such occupation). 

51. Don v. Chicago, 314 Ill. 201, 
145 NE 386 (if a section of an ordi- 
nance providing that no new laun- 
dries should be established in tene- 
ment houses was unconstitutional, it 
aid not affect other provisions of the 
ordinance, which were entirely inde- 
pendent of it, and which provided a 
complete scheme for operation of 
laundries without reference to such 
section, and hence its unconstitution- 
ality was immaterial). 

So. - Us —Ex yp. Crookshank, “269 
Fed. 980 [app dism 257 U. S. 664 mem, 
42 SCt 45 mem, 66 L. ed. 424 mem]. 

Cal.—In re Tosello, 57 Cal. A. 509, 
207 P 706. 

Iowa.—Eldora v. 62 
Iowa 32, 17 NW 148. 

Kan. — Bureka v. Jackson, 8 Kan. A. 
49, 54 P 5. 

Minn.—State v. Duluth, 134 Minn. 
355, 159 NW 792, AnnCasl918A 683; 
Si v. Kantler, ign Minn, 69, 21 NW 


[a] Dlustrations.—(1) Where an 
ordinance is valid so far as it pro-* 
hibits the sale of liquor at retail, its 
validity as to sales at wholesale will 
not be considered on application to 
compel issuance of license to sell at 
retail only. State v. Duluth, 134 
Minn. 355, 159 NW 792, AnnCasi1918A 
683. (2) Provisions in a city ordi- 
nance adopted under the state’s 
police power, which had been con- 
ferred on the city, permitting the use 
of liquor for nonbeverage purposes, 
even if invalid, because in conflict 
with the Volstead Act, do not pre- 
vent prosecutions under the ordinance 
for the illegal sale of intoxicating 
liquor, the provisions being separable. 
Ex p. Crookshank, 269 Fed. 980 [app 
dism 257 U. S. 664 mem, 42 SCt 45 


Burlingame, 


mem, 66 L. ed. 424 mem]. (8) One 
section of a city ordinance, which 
prohibited keeping © saloons, etc., 


where intoxicating liquors were sold 
or given away, was not rendered in- 
valid hy another section which per- 
mitted intoxicating liquors to be 
given to guests in homes, and to be 
sold under certain conditions, con- 
trary to Const. Amendm. XVIIi. In 
re Toselto, 57 Cal, A. 509, 207 P'706. 
(4) An ordinance otherwise valid, 
which by reference attempts to au- 
thorize the sale of intoxicating liquor 
in quantities of over a gallon at each 
sale, is void only as to the part au- 
thorizing such sale. Hureka vy. Jack- 
son, 8 Kan. A. 49, 54 P 5, 

53. In re Anixter, 22° Cal. A: 117, 
134° 8198" Campbell v. Thomasville, 
6 Ga. A. 312, 64 SE 815; Chicago v. 
Murphy, 313 Tl. 98, 144 NE 802. 

[a] Ilustrations.—(1) he exist- 
ence of power.in a city council to 
regulate the business or sale of cer- 
tain nonintoxicating beverages is not 
to be denied because some other arti- 
cles are included within the ordi- 
nance not covered by a legislative 
grant of power. Chicago v. Murphy, 


= 


referendum ;** regulating business of public hack- 
men,*” hospitals,*® places of amusement,*® operation 
of elevators,®°° operation of laundries,®! sale, gift, 
or use of intoxicating®? or nonintoxicating liquors,°* 
use of streets by gas,°* railroad,®> or water®® com- 
panies; regulating the use of streets by persons 
driving motor vehicles;*” relating to building and: 


313 Ill. 98, 144 NE 802. (2) The in- 
validity of so much of an ordinance 
as prohibits the soliciting of orders 
for liquor of any kind does not affect 
the balance of the ordinance, which 
prohibits the soliciting of orders for 
intoxicating liquors. In re Anixter, 
227 Cali EAD Jess IES £9309 (3) ehe an 
reasonable requirement of an ordi- 
nance regulating the sale of ‘near 
beer,” that the sureties on a bond 
given by a person about to engage in 
that business shall be freeholders of 
the city, is not such a vital part of 
the ordinance as to render it void in 
toto. Campbell v. Thomasville, 6 Ga. 
A. 212, 64 SH 815. 

54. Missouri v. Murphy, LOMO TS: 
78, 18 SCt 505, 42 L. ed. 955. 

55. Southern Pac. Co, v. Portland, 
220  W..8. 559, -33. SCt 08.057 face ed. 
642; McPhee v. Union Pac. R. Co., 158 
Fed. 5, 87 CCA 619; Ex p. Tarling, 
(Mo.) 241 SW 929. ‘ 

{a] Franchises for use of street.— 
Where a municipality attempts to 
regulate a franchise to use _ the 
streets both as to nature of motor 
power and cars operated, the pro- 
visions are separable and do _ not 
stand or fall together. Southern 
Pae. Co: vo Portland; °22%°9 US S559) 
33  SCtE'308, 9b T “ke: Vedis 642) Glaik Ae 
Fed. 958]. \ 

56. La Follette v. La Follette 
Water, Light, etc., Co., 252 Fed. 762, 
164 CCA 602 (an ordinance contract- 
ing for water and electric lights for 
public purposes, and _ incidentally 
granting to the company furnishing 
the same an exclusive franchise 
therefor, which was within the fran- 
chise power of the city, and also 
granting an exclusive franchise to 
use the streets for supplying water 
and lights to the inhabitants, which 
was not within its powers, is divisi- 
ble and valid at least as to the fea- 
ture relating to the supplying of 
water and electric lights for public 


purposes). 

57. Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521; Ex p. 
Tarling, (Mo.) 241 SW 929; White 


v. Turner, 114 Wash. 405, 195 P 240, 
197 P.609: 

[a4] Regulating use of streets by 
motor vehicles—(1) The provisions 
of a traffic ordinance are independent 
so that the validity of one does not 
affect the others, where: First, it re- 
quired an occupation tax for motor. 


trucks; second, it prohibited loads 
which permanently injured the 
streets; third, it fixed minimum 
loads; and fourth, it regulated their 


speed. White v. Turner, 114 Wash; 
405, 195 P 240, 197 P 609. (2) Ina 
city ordinance, regulating the use of 
its streets by taxicabs and requiring 
a license for such use, invalid provi- 
sions, prohibiting transportation of 
intoxicating liquors, the presence of 
women in taxicabs, the imposition of 
costs, and punishing refusal to pay 
fares, are distinctly separable from 
the remainder, and the other provi- 
sions” constitute themselves a com- 
plete .enactment, which may be en- 
forced. Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. (8) The 
validity of a section of an ordinance, 
requiring that taxicabs be equipped 
with taximeters, may be determined 
without reference to the validity of 
another section, fixing the rates of 
fare for various distances traveled, 
and is not affected by the invalidity 
of a section fixing the ligense tax 
at an amount in excess of half the 
registration fee provided by law. Ex 
p. Tarling, (Mo.) 241 SW 929. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 §§ 859-860] 


buildings,®’ or licenses and permits;°® segregating 


the white and colored races.®° 
Inseparable provisions. 


have been applied to ordinances 


method of procedure for ascertaining the existence 


58. Blumenthal v. Cryer, 71 Cal. 
A. 668, 236 P 216. See cases infra 
this note. 

[a] Building and buildings.—(1) 
The provisions of an ordinance pro- 
hibiting the erection of one-story 
buildings within eighty feet of the 
building line, which is invalid, can 
be exscinded from the rest of the 
ordinance providing other building 
regulations without destroying the 
effect thereof, so that the entire ordi- 
nanee is not thereby rendered in- 
valid. Romar Realty Co. v. Haddon- 
field, 96 N. J. L. 117, 114 A 248. (2) 
The invalidity of an ordinance requir- 
ing property owners to construct 
sidewalks, curbing, and guttering, as 
to the guttering, does not render the 
remainder of the ordinance invalid. 
Brizzolara v. Ft. Smith, 87 Ark. 84, 
112 SW 181. (3) A provision in a 
city ordinance that the consent of 
the majority of neighbors in,the dis- 
trict shall be necessary to authorize 
the erection of a slaughterhouse does 
not, even if it is unconstitutional, 
affect the provision in the same ordi- 
nance that slaughterhouses shall not 
be erected in certain districts. Villa- 
vaso v. Barthet, 39 La. Ann. 247,158 
899: 

59. Ark.—Fort Smith v. Scruggs, 
70 Ark. 549, 69 SW 679, 91 AmSR 100, 
58 LRA 921. 

Cal.—Ex p. Christensen, 85 Cal. 208, 
Pap TA 7. 

Conn.—New London v. Howe, 94 
Conn, 269, 108 A 529. 

+ Fla.—Canova v. Williams, 41 Fla. 
509, 27 S 30. 

Ga.—Augusta v. Clarke, 124 Ga. 
254, 52 SE 881; Joseph v. Milledge- 
ville, 97 Ga. 513, 25 SE 323. 

Tll.— Metropolis Theater Co. v. Chi- 
cago, 246 Ill. 20, 92 NE 597 [aff 228 
Wels. 64,85 sSCt 44. od tis, eds, 7301: 

Ind.—Smith vy. George, 181 Ind. 119, 
103 NE 949, 102 NE 828. 

Iowa.—Ebert v. Short, 199 Iowa 
147, 201 NW 793. 

Kan.—In re Martin, 62 Kan. 638, 
O4nie 48; 

Md.—Bostock v. Sams, 95 Md. 400, 
52 A 665, 93 AmSR 394, 59 LRA 282. 

Mass.—Goldstein v. Gonner, 212 
Mass. 57, 98 NE 701. 

Minn.—State v. Schoenig, 72 Minn. 
528, 75 NW 711; In re White, 43 Minn. 
250, 45. NW 232. 

Mo.—St. Louis v. St. Louis Trans- 
fer Co., 256 Mo. 476, 165 SW 1077. 

Nebr.—In re Langston, 55 Nebr. 
310, 75 NW 828; Templeton v. Teka- 
mah, 32 Nebr. 542, 49 NW 373; Mag- 
neau v. Fremont, 30 Nebr. 843, 47 NW 
280, 27 AmSR 436, 9 LRA 786. 

N. J.—Blake vy. Pleasantville, 87 
N. J. L. 426, 95 A 118 [aff 89 N. J. L. 
3858 mem, 98 A 1084 mem]; Kolb v. 
Boonton, 64 N. J. L. 163, 44 A 873. 

N. Y.—Broadway R. Co. v. New 
York, 49 Hun 126, 1 NYS 646; Highth 
Ave. R. Co. v. New York, 4 NYS 956. 

Oh.—Ex p. Ryan, 8 Oh. Dec. (Re- 
print) 299, 7 CinclBul 50. 

Pa.—Com., v. Clark, 195 Pa. 634, 46 
A 286, 86 AmSR 694, 57 LRA 348 
{aff 184 U. S. 329, 22 SCt 382, 46 L. 
ed) 5691. 

Utah.—Salt Lake City v. Christen- 
een, Co. 934 (Utah 38) 95 P 523, 217 
LRANS 898. 

And see cases infra this note. 

[a] Tllustrations.—(1) The inva- 
lidity of a proviso regulating the 
width of tires used on vehicles does 
not invalidate another portion of an 
ordinance imposing a license tax on 
vehicles. St. Louis v. St. Louis 
Transfer Co., 256 Mo. 476, 165 SW 
1077. (2) Where one section of an 
ordinance fixed the Sum to be paid 
for a license to sell intoxicants with- 


The general principles 
governing ordinances containing inseparable provi- 
sions, some of which are valid and some invalid,** 
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143 C.J.) 557 


and abatement of nuisances ;° regulating the busi- 


ness of transferring railroad passengers ;°* regulating 


prescribing the 


out referring to any penalty, and 
was in no way connected with a sub- 
Sequent section providing a penalty 
for selling without a license, the for- 
mer section was valid, irrespective 
of the validity of the latter. Smith 
vy. George, 181 Ind. 119, 103 NE 949, 
(Ind.) 102 NE 828. (3) The discrimi- 
natory effect of an ordinance impos- 
ing a greater tax on lawyers and 
physicians who have practiced ten 
years or longer than on others can 
be eliminated by striking out the ex- 
cessive amount of the tax, leaving 
the ordinance effective as imposing 
the smaller tax on all lawyers and 
physicians. Davies v. Hot Springs, 
141, Ark, 621,°217 (SW 769. .-(4)" An 
invalid.section of an ordinance au- 
thorizing revocation of plumbing li- 
censes by city council, instead of 
board of examiners, and for “any vio- 


lation,” instead of “repeated viola- 
tions” of ordinance, as required by 
statute, is not so inseparably con- 


nected with other provisions regu- 
lating plumbing business and creat- 
ing board of examiners, with power 
to issue licenses, as to invalidate the 
whole. Hbert vy. Short, 199 Iowa 
147, 201 NW 793. (5) An ordinance, 
void as to a provision giving the 
aldermen power arbitrarily to refuse 
a building license, is sustainable as 
to other provisions warranting man- 
damus to compel the building inspec- 
tor to issue a permit for a lawful 
building. Goldstein v. Gonner, 212 
Mass. 57, 98 NE 701. (6) Where a 
municipality was warranted in for- 
bidding the operation of a pool or 
billiard hall without a license, a pro- 
vision in the ordinance forbidding 
the operation of pool and billiard 
halls on Sunday is severable, and its 
invalidity does not carry with it the 
entire ordinance. Peo. v. Coakley, 
110 Mise. 385, 180 NYS 386 [app dism 
195. App. Div. 919 mem, 185 NYS 948 
mem]. (7) Where an ordinance pro- 
viding for the issuance of a license 
and for the payment of a license fee 
prescribes a punishment in conflict 
with that prescribed by statute, that 
portion of the ordinance prescribing 
punishment may be rejected, and that 
providing for the license can_stand, 
as the two portions of the ordinance 
are not dependent upon each other. 
Strouse v. San Francisco Police Ct., 
85 Cal. 49, 24 P 747. 

60. Hopkins v.-Richmond, 117 Va. 
692, 86 SE 1389, AnnCas1917D 1114 
(although the same section of a 
segregation ordinance applies to two 
classes of persons, the one having 
the right of occupancy of property 
at the time the ordinance was 
adopted and the other acquiring such 
right thereafter, the two may be 
separated and the ordinance upheld 
as to the latter class, although in- 
valid as to the former). 

61. See supra §§ 855-858. 

62. Crossman vy. Galveston, 112 
Tex. 308, 247 SW 810, 26 ALR 1210 
[rev (Civ. A.) 204 SW 128] (the defi- 
nition of a nuisance in an ordinance 
being void, the part of the ordinance 
prescribing the method of procedure 
of ascertaining the existence and 
abatement of the particular class of 
nuisance therein defined is also void). 

63... Ex p. Maynard, 101 Tex. Cr. 
256, 275 SW. 1070 (a provision of a 
city ordinance restricting persons en- 
gaged in transfer. business from so- 
licitating the hire of passengers 
about a railroad station, exempting 
from operation of ordinance persons 
under contract with railroad to trans- 
fer its through passengers or bag- 
gage to another railroad station, is 
invalid, and so inseparable as to in- 


the use, of streets by public service corporations ;°4 
regulating®® or prohibiting traffic in intoxicating 
liquors;*° relating to the erection of buildings;%7 
relating to licenses.®® 

[§ 860] (2) Provisions Relating to Fines, Arrest, 


validate the whole ordinance). 

64. Indianapolis v. College Park 
Land Co., 187 Ind. 541, 118 NE 356: 
Hannibal y. Missouri, ete., Tel. Co., 

Mo. A. 23; Pennsylvania R. Co. 
v. Jersey City, 47 N. J. L. 286. 

{a] Tlustrations.—(1). An invalid 
ordinance provision, requiring a gags 
company to make connections with 
abutting property, invalidated the en- 
tire ordinance, which also covered 
Sewer and water connections since it 
was the purpose of the ordinanege to 
require all surface piping to be laid 
before the street’s improvement. In- 
dianapolis v. College Park Land Co., 
187 Ind. 541, 118 NE 356. (2) Where 
that part of an ordinance requiring a 
telephone ‘company to relocate its 
poles is void, the part imposing a 
penalty on the company if it does not 
make the relocation is also void. 
Hannibal v. Missouri, etc., Tel, Co., 
31 Mo. A. 23. (3) An ordinance ap- 
plying the same rule as to moving 
trains or cars on all streets alike was 
enforced on all except two, where it 
ome de tae a to enforce it. 

ennsylvania . Co. v. Jer 
47 N, J. 286. ever 

65. ittle Chute v. Van Camp, 13 
Wis. 526, 117 NW 1012, 128 Kin Sit 
1100 (where a village ordinance re- 
quired closing of saloons between 
certain hours, “unless by special per- 
mission of the president,” it was held 
that the quoted clause was the com- 
pensation for the first clause, and, 
being void, rendered the entire ordi- 
nance invalid). 

66. Ramsey v. Field, 115 Mo. A, 
620, 92 SW 350 (under Kansas City 
Charter art 9 p 137, authorizing the 
city council to construct sidewalks of 
such dimensions and under such regu-’ 
lations as may be provided by ordi- 
nance, where an ordinance for the 
construction of a sidewalk contains 
no provision for the width or location 
of the walk, except that embraced 
in an invalid section, the rejection 
of the invalid section leaves. no au- 
thority for the construction of the 
walk, and renders the ordinance and 
tax bills issued, thereunder unen- 
forceable); West Jersey, etc. R. Co. 
Vs Millwille;,.945 Ned. 1. 572, OF Al 
245 (ordinances attempting to pro- 
hibit traffic in intoxicating liquor 
without distinguishing between in- 
terstate and intra-state shipments, 
and whose object would be frustrated 
by such a distinction, apply equally 
to both kinds of traffic, and if invalid 
as to interstate traffic, must also be 
invalid as to intra-state traffic). 

67. Blackshear v. Strickland, 126 
Ga. 492, 54 SH 966; Crossman v. 
Galveston, 112 Tex. 303, 247 SW 810, 
Higa 1210 [rev (Civ. A.) 204 SW 

[a] Thus, where a municipal ordi- 
nance undertaking to prescribe fire 
limits and to impose restrictions on 
the erection of buildings of inflam- 
mable material is in part invalid be- 
cause the municipal authorities are 
without charter power to enforce 
some of its provisions, and the en- 
forcement of the valid provisions will 
not carry out the general scheme of 
the ordinance, the whole ordinance is 
inoperative. Blackshear vy. Strick- 
land, 126 Ga. 492, 54 SE 966. 

68. Barrett v. New York, 232 U. S. 
14, 34 SCt 208, 58 L. ed. 4838; Wil- 
liams v. Talladega, 226 U. S. 404, 33 


. SCt 116, 57 L. ed. 275 [rev 164 Ala. 


433, 51 S 330]. 

[a] Tlustrations.—(1) A munici- 
pal ordinance imposing a license fee 
on a local telegraph business within 
the state but not excepting messages 
forwarded by it while carrying on 


552 [43 C.5.] 


Imprisonment, and Costs. In accordance with prin- 
ciples already stated,°® if that part of an ordinance 
which provides a penalty for its violation is, wholly 
invalid, there being no other means of enforcing it, 
the whole ordinance is thereby rendered invalid and 
inoperative.”? If the only method prescribed for 
the enforcement of the ordinance is invalid, the 
courts are without power to substitute a different 
and legal method.! On the other hand the possible 
invalidity of penalties prescribed by a municipal 
ordinance for violation of its provisions does not 
defeat other provisions where the penalties are sep- 
arable from the rest of the ordinance.7* And if the 
section or clause of an ordinance providing for 
penalties or punishments contains provisions which 
may be regarded as separable and distinct the fact 
that one of the provisions is for any reason void 
does not invalidate the other.’* This principle has 
been applied to ordinances punishing by both fine 
and imprisonment where the municipality has au- 
thority to punish by fine only;** to ordinances pro- 
viding for arrest in addition to the imposition of a 
penalty where, under the constitution, the munici- 
pality has no authority to provide for arrest;"> to 
ordinances authorizing either fine or imprisonment 
or both where the statute requires punishment to be 
either by fine or imprisonment ;*° and to ordinances 
prescribing alternative penalties, one of which is 
unauthorized and void." So also the principle has 
been held applicable to ordinances which fix a fine 
or period of imprisonment in excess of that per- 
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missible under charter or statute, it being held that 


the penalty or punishment may be enforced to the 


extent to which it is permissible under charter or 
statute;"® but there is contrary authority holding 
that the entire ordinance is thereby inyalidated.”® 
If there are several prohibitions in an ordinance, 
some of which are void and others valid, if a penalty 
is provided applying to each offense separately, the 
ordinance may be enforced as to offenses in respect 
of which it is valid, as if the void parts had been 
omitted.8° And a part of an ordinance providing 
for fine and imprisonment for one convicted of vio- 
lating an ordinance relating to liquor selling may 
be upheld, although the ordinance also contains an 
unauthorized provision that the license of one so 
convicted shall be ipso facto revoked.®+ 

Unauthorized provision for payment of costs. 
Where a charter authorized an ordinanee imposing 
fine and imprisonment but not costs, an ordinance 
providing for the payment of costs in addition to 
fine and imprisonment is void only as to the pay- 
ment of costs.®? 

[§ 861] 3. Invalidity of Dependent Ordinances. 
Where from reference *to a prior ordinance or 
statute for treatment of the same subject matter an 
ordinance becomes dependent upon its predecessor 
for its operation and effect,®* the ordinance, although 
possessing no inherent defects in itself, loses valid- 
ity because of some fatal defect in the previous 
enactment.*®* 

[§ 862] 4. Disqualification of Members of Board 


a business as that of a governmental 
agency constituted under a law of 
the United States and engaged in an 
essential part of the public business 
is invalid in toto. Williams v. Talla- 
dega, 226 U. S. 404, 33 SCt 116, 57 
L. ed. 275 [rev 164 Ala. 633, 51 S 
330]. (2) The invalidity of a license 
imposed by an ordinance as applied 
to interstate business of an express 
company renders invalid a provision 
for the licensing of drivers of a “‘li- 
censed hack or express”? upon certain 
conditions and regulations. Barrett 
v. New York, 232 U. S. 14, 34 SCt 
203, 58 li. ed. 483 [rev 189 Fed. 268]. 

69. See supra §§ 854, 859. 

70. Omaha v. Harmon, 58 Nebr. 
339, 78 NW 623; German American 
F. Ins. Co. v. Minden, 51 Nebr. 870, 
71 NW 995; Massinger v. Millville, 
63 N. J. L. 1238, 438 A 443; Morris 
vy. Conneaut, 20 OhNPNS 289; Mar- 
land Refining Co. v. Hobart, 113 Okl. 
36,237 BP. 857. aD ii J 

[a] Rule applied.—This principle 
has been applied to an ordinance pro- 
viding for payment of a fine of five 
‘dollars where the statute from which 
the council derived its authority pro- 
vided that the ordinance should only 
fix the maximum of fine, leaving to 
the magistrate the discretion to im- 
pose less if he saw fit. Massinger vy. 
Millville, 63 N. J. L. 123, 43 A 443. 

71. Omaha v. Harmon, 58 Nebr. 
339, 78 NW 623; German-American F. 


Ins. Co. v. Minden, 51 Nebr. 870, 71 
NW 995. 
72. Western’ Union’: Tel.: Co. ‘v. 


Richmond, 224 U. S. 160, 82 SCt 449, 
56 L. ed. 710. 

73. Ark. Eureka Springs vy. 
O’Neal, 56 Ark. 350, 19 SW 969. 

Colo.—Vinsonhaler v. Peo., 48 Colo. 
79, 108 P 993. 

Dak.—Elk Point v. Vaughn, 1 Dak. 
113, 46 NW 577. 

'D. C.—Cooper v. District of Colum- 
bia, 11.D. C. 250. 

Ga.—cCartersville v.. McGinnis, 142 
Ga. 71, 82 SE 487, AnnCas1915D 1067. 

Ida.—State v. Pelham, 29 Ida, 52, | 
156 P 1141; State v. Bird, 29 Ida. | 


47, 156 P 1140. . 
Iowa.—Keokuk vy, Dressell, 47 Iowa 


597. 
Ky.—Keiper v. Louisville, 152 Ky. 


691, 154 SW 18. 
State, 30 Nebr. 


Nebr.—Bailey v. 
855, 47 NW 208. 

N. J.—Shill Rolling Chair Co. v. 
Atlantic City, 87 N. J. L. 399, 94 A 
314 [aff 88 N. J. L. 698, 699, 700, 703, 
COL MOS 409. 1 LOe LG hile eOLO, smaOs 
123, 725, 727, ° 732, 733, 737, 739° mem, 
96 A 1101, 1102 mem]; Rosencrans v. 
RST oak ORS Pps; 80 Ney eel meen a tn 

N. C:—State v. Earnhardt, 107 N. C. 
789, 12 SE 426. 

S. C—Greenville v. Pridmore, -86 
S. C, 442, 68 SE 636, 188 AmSR 1058. 

Utah.—Tooele City v. Hoffman, 42 
Utah 596,184 P 558: 

See generally supra §§ 854, 856-858. 

74. .Colo.—Vinsonhaler v. Peo., 48 
Color 79; LOSER 9932 

Dak.—Elk Point v. Vaughn, 1 Dak. 
118, 46 NW. 577. 

D. C.—Cooper v. District of Colum- 
bias, LL.D, Cr" 250: 

Ky.—Keiper v. Louisville, 152 Ky. 
691, 154 SW 18. 

Nebr.—Bailey v. 380 Nebr. 
855, 47 NW 208. 

N. J.—Rosencrans y. Watontown 
Tp? SOUND 227 TTA 88. 

Utah.—Tooele City v. Hoffman, 42 
Utah 596, 1384 P 558. ; 


State, 


* 75. State v. Harnhardt, 107 N. C. 
789, 12 SEH 426. 
76. Clark v. Fitzgerald, 7 Ga. A. 


437, 67 SE 127; Greenville v. Prid- 
more, 86 S. C. 442, 68 SE 636, 188 
AmSR 1058. 

77. Shill Rolling Chair Co. v. At- 
lantie City, 87 N. J. L. 399, 94 A 314 
[aff 88 N. J.’ L. 698, 699, 700, 708, 704, 
7T'08; WEOSS 210}: FUG T1388 CLG ATO e728 
725, 727, 7382, 7338, 787, 739 mem, 96 A 
1101, 1102 mem]. 

78. Eureka Springs v. O’Neal, 56 
Ark, 350, 19 SW 969 (under express 


statutory authority to this effect); | 


Elk Point v. Vaughn, 1 Dak. 118, 46 
NW 577; Cartersville v. McGinnis, 
142 Ga. 71, 82 SE 487, AnnCas1915D 


1067; Keokuk vy. Dressell, 47 Iowa 
Oe. ts 
[a] Thus (1) under a charter lim- 


iting the period of imprisonment to 


sixty days for violation of an ordi- 
nance an ordinance fixing the period 
at ninety days, although invalid as to 
such excessive penalty, is not thereby 
rendered invalid as a whole. Carters- 
ville v. McGinnis, 142 Ga. 71, 82 SE 
487, AnnCas1915D 1067. (2) So an 
ordinance forbidding the keeping of 
a dramshop without license, and 
affixing a penalty therefor to every 
sale, was enforced as to a single pen- 
alty only, and refused enforcement 
as to the other sales because. the 
penalty would be unreasonable and 
excessive. Hureka Springs vy. O’Neal, 
56 Ark. 350, 19 SW 969. 

79. Morris v. Conneaut, 20 OhNP 
NS _ 289. 

80. Poyer v. Des Plaines, 123 Ill. 
111, 13 NE 819, 5 AmSR 494, 

81. Seattle v. Pearson, 15 Wash. 
575, 46 Po 1058. 

82. State v. Cantieny, 34 Minn, 1, 
24 NW 458. See Moody v. Williams- 
burg, 80 SW 1075, 28 KyL 60 (the 
provision in a municipal ordinance 
that, when a judgment for a fine shall 
be less than ten dollars, a fee of 
two dollars and fifty cents for the 
city attorney shall be taxed as costs, 
is severable from the provisions that 
he shall receive a percentage on 
judgments for fines rendered for the 
benefit of the commonwealth, and the 
invalidity of the former provision 


does not affect the validity of the 
latter). 

83. See supra § 254. 

84, Ala.—Mitcheli v. State, 134. 


Ala. 392, 32 S 687. * 


Fla.—Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 28 AmSR 558, 9: 
LRA 69. : 


C.—State y. 


N. Tenant, LO Nese 
net 14 SE 387, 28 
4 


AmSR 715, 15 LRA 


Hen C.—Traves v. Nelson, 7 B. C.- 
Ont.—Re Henderson, 29 Ont. 669. 
[a] Rule applied.—(1) An ordi- 

nanee prohibiting the sale of liquor 

except as provided in an invalid dis- 
pensary act is invalid, since it can-' 
not be enforced according to its origi- 
nal intent. Mitchell v. State, 134 Ala. 
892, 32 S 687. (2) An ordinance for- 


For later.cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 862-864] 


or Council..® While there is some authority to 
the effect that an ordinance or by-law is void he- 
cause the enacting council was not lawfully consti- 
tuted de jure,** or some of its members were dis- 
qualified to act,®’ the great weight of authority 
opposes this view and maintains the general doc- 
trine that the acts of a de facto officer are valid, 
and ordinances are not invalidated by the fact 
that some of the members or even all are not 
de jure members, provided it is a de facto coun- 
rere 

[§ 863] 5, Validating Void Ordinance—a. By 
Legislature. Applying the general rules of legis- 
lative control®® it is very generally held that the 
legislature may validate and give full force and 
effect to invalid ordinances, resolutions, or by-laws. 
The rule has been applied in respect of ordinances, 
resolutions, or by-laws invalid for error or informal- 
ity in the passage thereof®' or for failure to record 
the ordinance,®? or for defects in the procedure 
provided by the ordinance for enforcing and carry- 
ing it into effect.°* And it has further been held 
that the legislature may validate an ordinance or 
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[43 C.J.] 553 


resolution which the couneil was without authority 
to enact.°* It is important, however, that the legis- 
lative intent to cure the particular defect, or confer 
the necessary retroactive power, shall be manifest ;%* 
it cannot be inferred from general and ecomprehen- 
sive provisions evidencing no such intent.°® And 
the curative act must be passed in the manner essen- 
tial to the valid enactment of the original.®” A void 
ordinance or by-law is not ratified or validated by 
a general statute which merely continues in foree 
ordinances and by-laws that were enforced at the 
time of such passage,®® the effect of such a statute 
being merely to keep in force such ordinances .or 
by-laws as are valid and binding.®® So a statute 
validating ordinances passed in compliance with any 
statute does not validate an ordinance passed in 
conformity to an unconstitutional statute And 
defects in ordinances are not cured by the inelu- 
sion of the ordinances in a compilation for conven- 
ient use and to simplify the method of their proof.? 

[§ 864] b. By Municipality. If a municipality 
has power to pass an ordinance and the enactment 
thereof is for any reason defective the city council 


bidding sales of meat elsewhere than 
at the public market unless author- 
ized by the council was held invalid 
because the ordinance authorizing 
private meat markets was declared 


void. Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 28 AmSR 558, 9 
LRA 69. (3) Where an ordinance 


providing for the opening of a street 
‘is void because not registered as re- 
quired by law, a subsequent ordi- 
nance appropriating funds for the 
cost’ of opening the street is also 
invalid. Re Henderson, 29 Ont. 669. 

85. Disqualification see supra 
§ 746 et seq. 

86. Dinwiddie v. Rushville, 37 Ind. 
66 (acts of the members of a board 
of town- trustees were held to_ be 
illegal where they did not proceed to 
qualify as was required by the char- 
ter). 

87. Dinwiddie v. Rushville, supra. 

88. Perkins v. Fielding, 119 Mo. 
149, 24 SW 444, 27 SW 1100; Magneau 
vy. Fremont, 30 Nebr. 843, 47 NW 280, 
27 AmSR 436, 9 LRA 786; State v. 
Gray, 23 Nebr. 365, 36 NW 577; Mc- 
Avoy v. Trenton, Sa. ill BR 101, 80 A 
950; Oliver v. Jersey Oity, 20s 1 Nt, ls 
ifs 96, 42 A 782 [rev on other grounds 
63 N. J. L. 634, 44 A 709, 76 AmSR 
228, 48 LRA 412]; Troy, etc., Re Co; 
ye Re We M., Inc., 192 NYS 277 
[aff 202 App. Div. 768° mem, 194 NYS 
985 mem]. 

[a] Electing officers.—A de facto 
council body may legally elect or ap- 
point city officers, Mitchell v. Tolan, 
Some eee LOO: 

89. See supra § 288 et seq. 

90. U. S—Jefferson City Gas Light 
Go. .v- Clark, 95) U.S) .644,, 24 Ii-ed. 
521. 

Cal.—Peo, v. Lynch, 51 Cal, 15, 21 
AmR 677 (recognizing rule). 

Tll.—Chicago v. Rumpff, 45 Ill. 90, 
92 AmD 196. 

Towa.—Barrett v. Chicago, etc., R. 
Co. LIS INW 950 (recognizing rule). 

Kan. —Emporia v. Norton, 13 Kan. 
569. 

Ky.—East Tennessee Tel, Co. Vv. 
Russellville, 106 Ky. 667, 51 SW 308, 
21 KyL 305 (recognizing rule). 

Md.—King v. Hamill, 97 Md. 103, 

54 A 625 (dictum). { 
49 Minn. 


Minn.—State v. Starkey, 
503, 52 NW 24. 

Neve StatenvaWUiniones3 No Jo ta 
350. 

N. Y.—Stubbe v. Adamson, 220 N. 
Nee 150. 116 NE 372; Hatzung y. Syra- 
cuse, - §2 Hun 208, 36 NYS 521. 

Oh.— Bode v. Cincinnati, 9 Oh,’ Cir. 
Cheas2.e00 On. Cite Dee. bo, 

Or.—Nottage v. Portland, 35 -Or, 
539, 58 P 883, 76 AmSR 513. 

Pa.—Com. v. Marshall, 69 Pa. 328. 

S.C — Citys Council iv... ouimehelut, 


£0.S) °C. L..22 
Man.—Rex v. Nunn, 15 Man, 288. 
Ont.—Dwyer v. Port Arthur, 19 
Ont. A. 555 [app allowed on other 
grounds 22 Can, S, C. 241]; Re Alex- 


ander, 12 OntWR 61; In re Holden, 
So Wet Copy te OSE 

91.) State. 8 Union, 33) Ni sig. 
350; State v. Newark, PRIN fe ae 


185; Bode v. Cincinnati, 9 OhCirs Ce 
382, 6 Oh. Cir. Dec. 56; City Council 
vy. Truchelut, 10 S, C. L. 227; Dwyer 
v. Port Arthur, 19 Ont. A. 555 [app 
allowed on other grounds 22 Can. S. C. 
241]. See Nottage yv. Portland, 35 Or. 
539, 58 P 883, 76 AmSR 513 (it is 
within the power of the legislature to 
cure proceedings for a street im- 
provement that are void because 
based on a petition that did not have 
the requisite number of signers, for, 
if the legislature had chosen, it could 
have provided for making the im- 
provement without any petition what- 
ever). 

‘Unless there be a constitutional 
inhibition, a legislature has power, 
when it interferes with no vested 
right, to enact-retrospective statutes 
to validate invalid contracts or to 
ratify and confirm any act it might 
lawfully have authorized in the first 
instance,” 1 8. Mortgages Covey. 
Gross, 93 Ill. 483, 494 [quot Bolles v. 
Brimfield, 120 U. S: 759.7% S€t 736, 


30 L, ed. 786; Anderson v. Santa 
Anna, 116 U. S. 356, 6 SCt 413, 29 L. 
ed. 633]. 

[a] Whus (1) resolutions declar- 


ing it necessary to improve several 
streets, invalid because voted upon 
together in council, without any sena- 
ration or division of the question as 
to each, may be cured by statute. 
Bode v. Cincinnati, 9 Oh. Cir. Ct. 382, 
6 Oh. Cir. Dee. 56. (2) Where reso- 
lutions- of the common council were 
not presented to the mayor on the 
next day after they were passed and 
approved by him or returned with ob- 
jections and then pdssed, or allowed 
to take effect by not being returned 
within five days, as required by the 
charter, an act validating all such 
resolutions was held retroactive and 
valid. State v. Union, 33 N. J. L. 350; 
State v. Newark, 27 N. J. L. 185. 

92. Com. v. Marshall, 69 Pa. 328; 
Schenley v. Com., 36 Pa. 29, 78 AmD 


359. 

93. Jefferson City Gas Light Co. v. 
Clark, 95 U.S. 644, 24 L. ed. 521; Em- 
poria v. Norton, 13 Kan. 569; Hat- 
zung Vv. Syracuse, 92 Hun 203, 36 NYS 
521; Nottage v. Portland, 35 Or. 539, 
58 P 883, 76’AmSR 513. 

[a] Rule applied.—(1) Where the 

' original purpose for which the power 
of taxation is invoked is one of the 
ordinary purposes of municipal gov- 


ernment, and within the powers 
granted, and where there is no fraud 
or oppression in the creation of the 
debt or burden, and no inequality or 
injustice in the apportionment of the 
tax, it was held that the legislature 
can, by subsequent enactment, cure 
any defect in the proceedings to col- 
lect the tax which it could in the 
first instance, by prior enactment, 
have made immaterial. Emporia v. 
Norton, 13 Kan. 569. (2) Failure of 
an ordinance creating a debt to com- 
ply with a statute providing that 
municipalities shall not have power 
to contract a debt without providing 
in the ordinance creating the debt 
the means of paying the principal 
and interest thereon may be cured by 
statute, the debt itself being a valid 
one for which an equivalent has been 
received. Jefferson City Gas Light 
Co. v. Clark, 95 U.S. 644, 24 L. ed. 521. 

94. King v. Hamill, 97 Md. 103, 54 
A 625 (dictum); State Ve Starkey, 49 
Minn. 503, 52 NW 24; Com. v. La Bar, 
oe LackLegN (Pa.) 399, 7 North. Co. 


Ta] An important limitation on 
this principle is that the legislature 
cannot validate municipal action 
which by reason of constitutional 
limitations the legislature is without 
power to authorize. Peo. v, Lynch, 
51 Cal, 15, 21 AmR 677. 

95. Jefferson City Gas Light Co. 
v. Clark, 95 U. S. 644, 24 L. ed. 521. 

96. Chicago v. Rumpff, 45 Ill. 90, 
92 AmD 196 (an act of the legisla- 
ture passed subsequent to the pas- 
sage of a void ordinance purporting 
to empower the local corporation to 
enforce any regulation heretofore 
made upon a particular subject, but 
not naming the ordinance in question, 
is inadeauate to render the ordinance 
valid). 

97. Chicago v. Rumpff, supra. . 

98. East Tennessee Tel. Co, vy. 
Russellville, 106 Ky. 667, 51 SW 308, 
21 KyL 305; Red Wing v. Chicago, 
ete., “ReiCo:, 72 Minn. 240, 75 NW 223, 
ee eA Sy 489: Mills v. Sweeney, 219 
N. Y. 218, 114 NE 65; Rex v. Nunn, 
15 Man. 288. 

99. Red Wing v. Chicago, etc., R. 
72 Minn. 2405. Co) NW: 2285 7a. 
7 ROX. Vs. Nunn, 15 Man. "988. 

[a] In other words, they . stand 
exactly as they stood before the pass- 
ing of the statute, with only such 
force, effect, and validity as they pre- 
yipuely, had. Rex v. Nunn, 15 Man. 


1. Byrnes v. Riverton,.64 N. J..L. 
210, 44 A 857. 

2 Barrett v.. Chicago, etc.,,R. Co., 
(lowa) 175 NW 950; Rocho v. Boone 
Hlectric Co., 160 Iowa 94, 140 NW 
193; i 


‘654 [48 C.J.]. 5; 
has power to validate it. And on the other hand 
if an ordinance enacted by a municipality is be- 
yond its powers, no subsequent action in relation 
thereto by the municipality can give it validity.* 
And in any event to render subsequent proceedings 
of a common council evidence of the ratification of 
an invalid ordinance, 1t must appear that such pro- 
ceedings were had with full knowledge of the in- 


validity of the ordinance, and with manifest inten- 


tion to cure it thereby.® 

By lieutenant governor in council. 
has been held that the approval by the lieutenant 
governor in council of a by-law that is illegal and 
null does not render it valid.® 
_ [§ 865] 6. Proceedings To Determine Validity— 
a. In the United States—(1) In General. The avail- 
ability of writs of certiorari,’ habeas corpus,® in- 
junction,? mandamus,?° prohibition,’ or quo war- 
ranto,!2 as methods of challenging the validity of 


an ordinance or by-law is elsewhere discussed; ; 


‘and so also is the right of a defendant to set up 
such invalidity as a defense in an action or pro- 
ceeding, civil or eriminal.'® 

[§ 866] (2) Certiorari. In jurisdictions where 
certiorari lies to review judicial acts but not minis- 
terial, executive, or legislative acts,1* while certio- 
rari is an appropriate proceeding to test the valid- 
ity of ordinances or acts of a council which are 
judicial in their nature,'® it does not le to test 
the validity of ordinances legislative or ministerial 
in character.1® On the other hand in jurisdictions 
where the writ is not confined to a review of judi- 


ea Sanborn v. Boulder, 74 Colo.;ury. 
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Patton v. ‘Stephens, 14 Bush 


[8§ 864-866 


cial or quasi-judicial proceedings,'’ the writ may 
lie to obtain an adjudication on the validity of any 
ordinance whatever whether judicial or legislative 
in character;!® and the writ lies to test the validity 
of an ordinance, although the action under review 
may affect collaterally the right to an office,’® or 
to vacate a void ordinance duly passed, although 


‘not published, since publication follows the passage 


of ordinances as of course.2® And if a resolution 
is offered in a city council to strike from the roll 
the name of a member seated by the preceding coun- 
cil, whose term has not expired, and to substitute 
that of another person in his stead, such resolution 
may be removed to the supreme court by certiorari 
without awaiting action thereon by the couneil.?* 
And it has also been held that certiorari is the 
appropriate method of testing the legality of a 
municipal ordinance providing for the payment of 
an official salary, even though the denial of its 
legality is based on the unconstitutionality of the 
statute purporting to create the office.2? By express 
statutory provision certiorari will not be allowed 
to set aside an ordinance for a public improvement 
after the contract therefor has been awarded.?* But 
it has been held that the statute does not apply to 
an ordinance to build a fire house for the city.*4 
And an ordinance for the construction by a city of 
a public lighting system forthwith will not be set 
aside on certiorari, where the city has ineurred 
no expense except the compensation of an engi-, 
neer and the cost of advertising, although it has 
not raised the necessary funds by taxation or bond 


lidity of an ordinance vacating a 


$58,221 P1077. 

4 Crofut v. Danbury, 
, 32 A. 365. P 

5. McCracken y. San Francisco, 16 
‘Calin 592; 

6 Goyer v. St. Lambert, 59 Que. 
Super. 232; Aubertin v. St. Paul, 33 
Que. Super. 289. ; 

7. See infra § 866. 

’ g. See Habeas Corpus § 23. 
' 9, See Injunctions §§ 415-418. 

[a] Conditions precedent.—A mu- 
nicipal board is not authorized either 
to grant or refuse a building permit 
under an invalid building ordinance, 
and a citizen erecting a building need 
not apply for a permit under the or- 
dinance before attacking its validity 
by a suit to enjoin a prosecution for 
its violation. Bloomfield v. Bayne, 
206 Ky. 68, 266 SW 885. 

10. See Mandamus §§ 268-275. 

[a] Mandamus will not lie to re- 
quire the mayor and clerk of a city 
council to furnish a certified copy of 
an ordinance which was vetoed by 
the mayor and failed to pass over his 
veto, on the ground that the veto 
was ineffective on account of the 
ordinance having been returned by 
mistake to the wrong chamber of 
council, for the validity of the alleged 
ordinance cannot be decided in this 
summary manner. Com. v. Fitler, 136 
Pa, 129, 20 A 424. 

11. See Prohibition [382 Cyc 601]. 

{a] In Kentucky (1) the validity 
or constitutionality of ordinances of 
cities of the fifth class is determined 


65 Conn. 


by writ of prohibition. Bybee v. 
Smith, 57 SW 789, 22 Kyl 467, 61 
Sw 15, 22 KyL 1684. (2) A _ suit 


against the city and the police judge 
for such a writ was the proper rem- 
edy where plaintiff's guilt of the 
offense of failing to list his property 
for taxation, for which he was being 
prosecuted in the police court, de- 
pended upon the validity of an ordi- 
nance annexing territory to the city. 
Bybee v. Smith, supra. (3) However, 
the statute applies to ordinances only, 
“nd not to mere orders for the pay- 
ment of money out of the city treas- 


324 (an order appropriating money 
out of the city treasury is not an 
ordinance within the meaning of a 
charter provision. that the validity 
of ordinances shall be tried by writ 
of prohibition, and injunction will lie 
in a proper case to enjoin the execu- 
tion of an order for the payment of 
a reward for the arrest of a munici- 
pal officer). 

12. See infra § 867. 

13. See infra § 932. 

14. See Certiorari §§ 67, 70. 

15. In re Fay, 15 Pick. ‘(Mass.) 
243; Parks v. Boston, 8 Pick. (Mass.) 
218, 19 AmD 322; Peo. v. Brooklyn, 
9 Barb. 535 [rev on other grounds 
4 N. Y. 419, 55 AmD 266]. 

16. Peo. v. New York, 5 Barb. (N. 
Y.) 43; In re Mt. Morris Square, 2 
BU CN FY) re, 

17. See Certiorarj § 67. 

18. Eiveler v. Atlantic City, 91 N. 
J. L. 1385, 102 A 898; Lewis v. New- 
ark, id NG O.e. 308, 66> #A. 10895 
Schwarz Vv. ‘Dover, 70 Nv J." Ti. 502) 
5ST A 394° faff 72° N. J) L311 mem, 
62 A 1135 mem]; Christie v. Bayonne, 
64 N. J. L. 191, 44 A 887; Roberts v. 
Camden, 63 N. J. L. 186, 42 A 848; 
State v. Washington, 44 N. J. L. 605, 
43 AmR 402; State v. Long Branch, 
42 N. J. L. 375; State v. Trenton, 
36 N. J. L. 79; State v. Morristown, 


34 N. J. L. 445; State v. Jersey City, 
34 N. J. L. 390; State v. Jersey City, 
34 N. J. L. 31; State v. Newark, 30 
N.'J. L. 303; State v. Jersey City, 29 
N. J. L. 170; Camden v. Mulford, 26 
N. J. L. 49; State v. Albright, 20 N. J. 
L. 644; Reed v. Woodcliff, (N. J. Sup.) 


lor) 
S 


A. 1128: ‘Harrison: Band Cow wv. 
Crucible Steel Co;, 82 N. J. Haq. 414, 
89 A 41 [aff 86 N. J. Eq. 249 mem, 98 
A 1085 mem]. 

[a] Rule applied.—(1) Where a 
municipal corporation is divided and 
the new corporation attempts by or- 
dinance to interfere with property to 
which the old corporation retains 
title, the appropriate remedy is cer- 
tiorari to set aside the ordinance. 
Bloomfield Tp. v. Glen Ridge, 55 N. J, 
Eq. 505, 37 A 68. (2) Alleged inva- 


street extension because passed for 
the benefit of private interests can be 
reviewed by certiorari after the pas- 
sage thereof. Harrison Land Co. vy. 
Crucible Steel Co., 82 N. J. Bq. 414, 
89 A 41 [aff 86 N. J. Ha. 249 mem, 
98 A 1085 mem]. (3) Certiorari lies 
to reviéw a conviction under a zon- 
ing ordinance. Cliffside Park Realty 
Co. v..Cliffside, 96 N. J. L. 278, 114 
A 797. 

[b] When application premature. 
—Certiorari to review the validity of 
a zoning ordinance on application by 
the owner, who claims that the mar- 
ketability of its land has been af- 
fected by the restrictions, is prema- 
ture, in the absence of a showing that 
such owner has been prevented from 
building any buildings intended for 
prohibited uses, or from carrying on 
any prohibited business. Cliffside 
Park Realty Co. v. Cliffside, 96 N. J. 
L. 278, 114 A 797. 

19. Lewis v. Newark, 74 N. J. L. 
308, 65 A 1039. 

20. Reed v. Woodcliff, (N. J. Sup.) 
60 A 1128. 

21. Roberts v..Camden, 63 N. J. L. 
186, 42 A 848; Kendell v. Camden, 
47 N. J. L. 64, 54 AmR 117. : 

22. Christie v. Bayonne, 64 N. J. 
L. 191, 44 A 887. 

28. Rosell v. Neptune, 68 N. J. L. 
509, 538 A 199. 

24. Lockwood v. Hast Orange, 73 
N. J. L. 518, 520, 64 A 144 (“the Jan- 
guage of [P. L. (1899) p 313] section 
71 is that no certiorari shall be al- 
lowed to set aside any ordinance for 
any improvement after the contract 
therefor shall have been awarded by 
the council of the city, and no cer- 
tiorari shall be allowed or granted to 
set aside any assessment made for 
any sewer or street improvement of 
any kind after thirty days shall have 
elapsed from the date of the con- 
firmation of such assessment by the 
council of such city. ... These are 
the kind of improvements an ordi- 
nance for which is protected from at- 
tack by certiorari after contract 
awarded”). 
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§§ 866-869] 


issue for the construction of the system.25 An ordi- 
nance will not be wholly set aside on certiorari be- 
cause, although otherwise valid, it authorizes a 
penalty in excess of that provided by statute.?¢ 
And a writ of certiorari to test the reasonableness 
of an ordinance will be dismissed where it cannot 
be said to, be unreasonable in all cases.2?7 If an 
ordinance operates reasonably in some circumstances 
and unreasonably in others, it is not wholly void 
and should not be set aside in toto.?8 

Laches. The right to review and set aside an 
ordinance by certiorari may be lost by laches.?® 

[§ 867] (3) Quo Warranto.*° If a city eouncil 
has power to pass an ordinance it will not be de- 
clared void in quo warranto proceedings.*! The 
state is In no way concerned with the question of 
the irregular enactment of city ordinances.®2 So 
it has been held that quo warranto will not le to 
determine the constitutionality of a municipal law ;** 
but the proper mode to challenge such law would be 
to interpose an objection as a defense to the en- 
forcement of the ordinance.** On the other hand 
it has been held that a suit in quo warranto will 
he against a person claiming to hold office under 
and by virtue of the provisions of an alleged in- 
valid ordinanee.*® And in an early case, the writ 
was allowed against a municipal corporation by the 
attorney-general in behalf of the state, in order to 
test the right of the corporation to tax by ordinance 
certain bonds, notes, and other obligations.*¢ 

[§ 868] (4) Special Statutory Proceedings. In 
some jurisdictions there are special statutory pro- 
ceedings for testing the validity of ordinances and 
by-laws.%7 

In Kentucky** it is provided by statute that the 
validity of city ordinances and by-laws may be tried 


upon ex parte petition by the city or any bona fide’ 


citizen and resident thereof to the cireuit’ court with 
right to appeal;°® and the remedy therein provided 
has been upheld in numerous cases.*° Only such 
questions may be presented as pertain to the subject 
matter of the ordinance and the legality of its pas- 
sage and publication.4! The proceedings cannot be 
employed to test the validity of acts done under 
an ordinance,** or to determine whether the ordi- 


25. Livermore v.. Millville, 85 N. 
J. L. 655, 90 A.380. 

26. Ninth St. Impr. Co. v. Ocean} by 
City, 91 N. J. L. 708, 103 A 186 [mod 
90 N. J. L. 106, 100 A 568]. grea 
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nance impairs contract rights under other ordi- 
nances.*? Nor does the statute authorize a petition 
presenting a question of law and fact involved in 
the inquiry whether a strip of land owned by a rail+ 
way company in the center of a street is abutting 
property so as to charge the company with part 
of the cost of improving driveways.** Moot ques- 
tions cannot be litigated under this statute.*° 

In New York, under a statute establishing a board 
of appeals to review determinations of the super- 
intendent of buildings, and to vary and modify the 
strict requirements of the building ordinance in 
eases of unnecessary hardship, the board of appeals 
has no power to pass on the constitutionality of a 
city ordinanee.*® : 

In Pennsylvania the general borough act gives an 
appeal to the court of quarter sessions to a person 
agerieved by a borough ordinance, and this right 
may be exercised whenever an ordinance purports 
to be enacted under the general law.*7 This statute 
provides that complaint must be made to the ‘‘next’’ 
court or court of sessions, which means the next 
after the approval of the ordinance or its going 
into effect, and not the next court or court of ses- 
sions following the grievance.‘8 Where an appeal 
has been taken for the purpose of having a borough 
ordinance declared void, the decision of the court 
sustaining the ordinance is not conclusive; the depo- 
sitions will be examined and a decision rendered 


-on the merits by the superior court.*® 


In the Philippines the provincial board has power 
to pass upon the legality of a municipal ordinance 
and to annul it if it considers the ordinance illegal.°° 
An appeal lies from the decision of the board to 
the governor-general, and if the decision of the 
board is affirmed the ordinance or resolution in- 
volved shall be null and void.*! If no appeal is 
taken the decision of the board is conclusive.®? 
Where it appears that a provisional board disap- 
proves an ordinance but it does not appear when or 
how, it will be presumed that it was done in the 
manner and ‘within time prescribed by law.** 

[§ 869] (5) Collateral Attack. A municipal ordi- 
nance is not subject to collateral attack,°* even by 


“If the power attaches, the manner | 608, 194 SW 771. 
of its exercise cannot be challenged 44, 
information or quo warranto.” 
State v. Lyons, suprg. 

G2. Peo. v. Ft. Wayne, etc., R. Co., 
92. Mich. 522, 52 NW-1010, 16 LRA 


bx p. .Paducah, 19% ky. 310; 
247 SW 3. 

45. Duncan v. Lexington, 195 Ky. 
822, 244 SW 60; Searcy 'v. Fayette 


27. Neumann v. Hoboken, 
Dipds. 2:75,) 82 A511. 

28. Cain v. Bayonne, 81 N. J. L. 
15, 78 A 663; North Jersey St. R. 
Cos Vv. Jenusey, City, 15 N..de Ls 349, 
67 A 1072; New Jersey Cent. R. Co. 
v. Hlizabeth, 70 N. J. L. 578, 57 A 
404; Hamblett v. Asbury Park, 61 
N. J. L. 502, 39 A 1022; Rahway Gas- 
light Co. v. Rahway, 58 N. J. L. 510, 
3494 sa. Trenton. -Horse' R..-Co; .v. 
Trenton, 53, N.. J.°L.,132,.20 A 1076, 
11 LRA 410; Nicoulin v. Lowery, 49 
N. J. L. 391, 8 A 518; Pennsylvania 
R. Co. v., Jersey, City, 47. N. J. Li. 
286; Hubschmidt vy. Glen Rock, (N. J. 
Sup.) 129 A 465. 

29. Budd v. Camden, 69 N. J. L. 
193, 54 A 569. 

[a] What constitutes laches.—A 
prosecutor in certiorari will be held 
in laches where six years have passed 
before the legality of the ordinance 
had been directly drawn in question 
by the application for the writ. Budd 
vy. Camden, 69 N. J. L. 193, 54 A 569. 

20. Generally see Quo Warranto 
32 Cyc 1410]. 
; 31. tate v. Nebraska Tel. Co., 127 
Iowa 194, 103 NW 120; State v. 
Lyons, 31 Iowa 432, 434; Peo. v. Ft. 
Wayne, etc., R. Co., 92 Mich. 522, 52 
NW 1010, 16 LRA 752, 


52. 

33. Peo. v. Whitcomb, 55 Ill. 172; 
Ex p. Lewis, 45 Tex. Cr, 1, 73 SW 811, 
108 AmSR 929, 5 

e4. See cases infra note 33. 

Setting up invalidity as defense see 
infra § 932. , 

35. State v. Newark, 57.Oh. St. 
430, 49 NE 407. . 

36. State v. Charleston, 8 S. C. L. 


37. See statutory provisions. 
, Writ of prohibition see supra 


39. St. § 3063. 

40. Ex p. Covington, 176 Ky. 140, 
195 SW 4389; Newport vy. Glazier, 175 
Ky. 608, 194 SW 771; Shoemaker v. 
Hodge, 111 Ky. 436, 68 SW 979, 23 
KyL 7386; Ex p. Lexington App., 96 
Ky. 258, 28 SW 665, 16 KyL 467, 

41. Ex p. Paducah, 197 Ky. 310, 
247 SW 3; Hx p. Covington, 176 Ky. 
140, 195 SW 439; Newport vy. Glazier, 
175 Ky. 608, 194 SW 771. 

42. Ex p. Covington, 176 Ky. 140, 
195 SW .439. 

[a] As, for instance, the validity 
of the ordering of an election, the 
issuing of bonds, ete. Ex p. Coving- 
ton, 176 Ky. 140, 195 SW 439. 

43. Newport v, Glazier, 175 Ky. 


Home Tel. Co., 1438 Ky. 811, 137 SW 
777 $ ) 


46. Municipal Gas Co. v. Nolan, 
121 Misc. 606, 201 NYS 582 [aff 208 
App. Div. 793 mem, 202 NYS 939 


ville Borough, 11 Pa. Dist. 755. 

48. Wright v. France, 279 Pa. 22, 
123 A 586 [overr Porter Township 
Annexation, 75 Pa. Super. 543}; .Rit- 
ter’s~Apn., 16, .Pa.. Dist. 713. 

: 49. Davis v. Crafton, 75 Pa. Super. 

a. 

50. Govt. v. Galarosa, 36 Philip- 
pine 338; Panlilio v. Pampanga Pro- 
vincial Bd., 34 Philippine 323. 

51. Govt. v. Galarosa, 86 Philiip- 
pine 338. 

52. Govt. v. Galarosa, supra. 

53. Govt. v. Galarosa, supra, 

54. Johnson vy. Peo., 202 Ill. 306, 
66, NE hOgie Chicaeo, Nels Conga, 
Northwestern Tel. Co., 199 Ill. 324, 
65 NE 329; Parker-Washington Co. v. 
Field, 202 Mo. A. 159, 214 SW 402; 
Ackerman vy. Nutley, 70 N. J. L. 438, 
57 A 150; Consumers’ Gas Co. -v: 
Congress Spring Co., 61 Hun 1383, 15 
NYS 624. Compare Lincoln v. Harts, 
250 Ill. 278, 278, 95 NE 200 (“A void 
ordinance is subject to a direct or 
collateral attack whenever its au- 
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the municipality.*> Public policy forbids that legis- 
lative acts should be impeached collaterally.*® ? 
[§ 870] (6) Who May Attack Validity—(a) In 


eneral. Persons whose rights are 


an ordinance. or resolution®’ or who are not legally 
interested in a determination of its validity®® can- 
not attack its validity; and a fortiori one who 
is benefited by an ordinance cannot assert its in- 
On the other hand, those whose rights 


validity.°° 
are or may be injuriously affected 


thority is invoked in a judicial pro- | 
ceeding”’). 

[a] Rule applied.—Validity of or- 
dinance cannot be collaterally im- 
peached in action by contractor, hav- 
ing performed work thereunder to 
enforce special tax bills, on ground 
that it was signed by speaker pro 
tem. of lower house of city council, 
instead of regularly elected speaker, 
the signature of speaker pro tem. be- 
ing act of de facto officer. Parker- 
Washington Co. v. Field, 202 Mo. A. 
159, 214 SW 402. 

[b] What not a collateral attack.— 
The introduction of the records of the 
city showing that an ordinance was 
never legally adopted because of fail- 
ure to-comply with the statutory re- 
quirements is not a collateral attack 
upon the ordinance, but is matter 
purely defensive to a claim made un- 
der the ordinance. Sutton vy. Ment- 
zer, 154 Iowa 1, 134 NW 108. 

55. Vicksburg, etc., R. Co. v. Mon- 
roe, 48 La. Ann. 1102,.20 S 664; Clark 


Va Elizabeth, 61, N.- J: Li 565, 40 A 
616, 737. f 
56. Consumers’ Gas, etc., Co. v. 


Congress Spring Co., 61 Hun 133, 15 


NYS 624 
57. Ala.—Ex p. Byrd, 84 Ala. 17, 
4S 397, 5 AmSR 328; Little v. At- 


talla, 4 Ala. A. 287, 58 S 949. 

Ill.— Roe v. Jacksonville, 319 Ill. 
215, 149 NE 812; Moy v. Chicago, 309 
Ill. 242, 140 NE 845; Kearney v. Can- 
ton, 273 Ill. 507, 113 NE 98; Johnson 
seu Co. v. Chicago, 136 Ill. A. 


Kan,.—Arnold v. Weiker, 55 Kan. 
510, 40 P 901. 
y.—Monticello v. Bates, 169 Ky. 


258, 183 SW 555; Keiper v. Louisville, 
152 Ky. 691, 154 SW 18; Bradford 
v. Jones, 142 Ky. 820, 1385 SW 290; 
Wells v. Mt. Olivet, 126 Ky. 181, 102 


SW 1182, 31 KyL 576, 11 .LRANS 
1080; Simrall v. Covington, 90 Ky. 
444, 14 Sw 369, 12 KyL 404, 29 


AmSR 398, 9 LRA 556. 

La. —Shreveport v. Taylor, 
299, 93 S 101. 

Nebr.—Flick v. Broken Bow, 
Nebr. 529, 93 NW 729. 

N. J.—Koettegen v. Paterson, 90 
N. J. L. 698, 101 A 253. 

N. Y.—Wiulfsohn v. Burden, 241 
Ni Y; 288, 150 NE 120, 438 ALR 651. 

N..C.—State v. Medlin, LON IN SS Cs 
682, 86 SE 597. 

Or.—Barton v. Vale Recorder’s Ct., 
60 Ore 203,- 119 PR) 349. 

Tex.—Davis vy. Houston, (Civ. A.) 
264 SW 625; Ex p.. Bogle, 78 Tex. 
Chet, plod SV nol Oo 

Utah.—Brummitt v. Ogden Water- 
works Co.; 33° Utah 289, 93° P 828. 

See also infra § 871. 

{a] Thus (1) if compensation is 
allowable on the vacation of part of 
a street in a city of the third class, 
the validity of a vacating ordinance 
not providing for the assessment and 
payment of damages, which is 
treated as valid by the city and the 
owners of property immediately 
abutting on such vacated part of the 
street on both sides, cannot be suc- 
cessfully challenged by a person not 
shown to have an interest in any 
real property abutting on the street. 
Arnold v. Weiker, 55 Kan, 510, 40 P 
901. (2) Where a petition to test 
the validity of a city ordinance pro- 
hibiting the use of jitneys of a cer- 
tain size on public streets did not 


152 La. 
67 
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not affected by 


to do so.® 


by the enforce- 


show that plaintiffs, jitney owners, 

had a grant or license from the city, 
and pleading of defendant city 
showed that licenses granted expired 
before the ordinance would take ef- 
fect, the pleadings did not show that 
any property right of plaintiffs would 
be injured by enforcement of the or- 


dinance. Davis v. Houston, (Tex. 
Civ. A:) 264 SW 625. 
[b] Ordinances invalid for dis- 


crimination.—(1) One who has been 
granted a permit to erect a building 
within a city’s fire zone of the ma- 
terial required by the ordinance can- 
not complain of the ordinance as al- 
lowing of discrimination, he not hav- 
ing been discriminated against. 
Monticello v. Bates, 169 Ky. 248, 183 
SW 555. (2) A provision in an ordi- 
nance giving “any resident of said 
city” who has procured license to 
transact business for any insurance 
company the right to employ’ as 
many solicitors as he may desire is 
an unjust discrimination against per- 
sons not residents of the city, but 
one who is a resident of the city 
eannot complain of the ordinance on 
that account. Simrall vy. Covington, 
90 Ky. 444, 14 SW 369, 12 KyL 404, 
29 AmSR 398, 9 LRA 556. 

{c] -The fact that an ordinance is 
invalid in part (1) furnishes no 
ground of complaint to one who is 
not affected by the invalid part, un- 
less the latter part renders the whole 
ordinance void. Ex p. Byrd, 84 Ala. 
17, .4-S 397%, 5 AmSR..328; dittle -v. 
Attalla, 4 Ala. A. 287, 58 S 949; John- 
son Express COl-Ni. Chicago, 136 Tl. 
A. 368;' Koettegen v. Paterson, 90 
NE ge ae 698, 101 A 253; State v. 
Medlin, 170 N.C 682, 86 SE 5975 
Barton v. Vale Recorder’s Ct., 60 Or. 
278, 119 P 349. (2) One charged with 
a violation of an ordinance prohibit- 
ing the sale of intoxicating liquors 
without a license may not question 
the validity of other parts of the 
ordinance creating a monopoly in the 
liquor traffic by placing the business 
in the hands of one person, Barton 
v. Vale Recorder’s Ct., supra. 

{d] A munic#pal ordinance which 
is not entirely void cannot be ques- 
tioned on certiorari by a persom not 
shown to be affected by any of its 
provisions. Morwitz v. Atlantic City, 
73 N. J. L. 254, 62 A 996. 

58. Campbell v. Thomasville, 6 Ga, 


A. 212, 64 SE 815; Morris v. Mu- 
nicipal Gas Co., 121 La. 1016, 46 S 
1001. 

[a] A taxpayer (1) cannot sue to 


enjoin the enforcement of an _ ordi- 
nance unless his rights are affected, 
even though the ordinance is invalid. 
Brummitt v. Ogden Waterworks Co., 
S32 "Utah 289)" 93 -P 82st “2p “Max. 
payers have as such no standing in 
court to contest an ordinance of the 
city council on the ground that it 
violates the vested rights of a cor- 
poration in which they have no legal 
interest.’”’ Morris v. Municipal Gas 
Co., 121 La, 1016, 46 S 1001. 

59. Pte Vv. Harris, 158 La. 974, 
105 Se 

60, Goa v. New Orleans Water- 
Works ‘Co., 39 Da. Ann. 770) 2''S 556% 
Handy v. New Orleans, 39 La. Ann. 
107, 1 S 5938; State v. Paterson, 34 
N. J. L. 168; State.v. Jersey City, 
34 N. J. L. 313 State v!) Jersey City, 
29) Nie dien da: 170. 

[a] Thus taxpayers have a stand- 
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ment of an ordinance may attack its validity in 
proper proceedings ;®° and it has been held that this 
attack may be made even prior to any attempt to 
enforce the ordinance.** 
The state may raise questions of power and juris- 
diction when private parties will not be permitted 


The municipal corporation may, under the gen- 
eral rule,®? be estopped to attack the validity of its 
own ordinances.** 


But it is not estopped to claim 


ing in court to contest, upon proper 
charges, the validity of a municipal 
ordinance and contract executed un- 
der it, whenever its enforcement may 
increase the burden of taxation. 
Conery v. New Orleans Water-Works 
Co., 39 La. Ann, 770, 2.S 555; aie 
vy. New Orleans, 39 La. Ann, 107, a 


593. 

State v. Paterson, 34 N. J. L. 
163, 171; State v. Jersey City, .34 
N. J. i. 81: State v. Jersey City, 29 
N. J. L. 170. Compare Rosencrans 
v. Eatontown Tp., 80 N. J. L. 227, 
77 A 88 (where a prosecutor has a 
direct interest in setting aside a mu- 
nicipal ordinance, if any of the rea- 
sons for so doing are valid and at 
the same time is a cause for which 
the court will vacate the ordinance 
in toto, the court may adjudge it 
void before any attempt to enforce 
it’ But an attack on an ordinance 
by a prosecutor before conviction 
thereunder will not be considered, 
when none of the reasons assigned 
go to the invalidity of the whole ordi- 
nance, under all conditions). 

“It is not necessary for a person 
to wait until his liability is fixed 
before he can have redress. It is 
enough that he may be affected by 
an illegal ordinance or resolution to 
entitle him to a hearing, before any 
attempt has been made to enforce it.” 
State v. Paterson, supra, 

[a] Thus (1) certiorari will lie to 
set aside a resolution for the mak- 
ing of public improvements at the 
suit of one whose property will be 
charged or ‘at least a claim made 
upon him for his’ proportionate share 
as a taxpayer if the provisions of 
the resolution are carried out. State 
Ve—eaterson,. 34. Ne J. ci. .163. (2) 
Where a municipality enacts an ordi- 
nance regulating the rate of speed 
of_trains within its limits, which 
ordinance is in excess of its powers, 
a railroad company whose line passes 
through the municipality may main- 
tain certiorari to set aside the ordi- 
nanee, although no attempt has been 
made to erforce it. State v. Jersey 
CTEY ZOLING Peels. CLT.) 

62. State v. Hutchinson, 103 Kan. 
SOL bY eat 

63. See Hstoppel §§ 192, 195, 218, 


219. 
See cases infra this note, 

[a] Thus a municipality was 
estopped to deny the validity of an 
ordinance which it has led others to 
believe was legally adopted by caus- 
ing it.to be published with the other 
ordinances in pamphlet form. Peo. 
v. Maxon, 139 Ill. 306, 28 NE 1074, 
16 LRA 178 [aff 38 Ill. A. 152]. 

[b] Where a franchise has been 
accepted with the conditions attached 
(1) a contract is created between the 
corporation and the municipality and 
the corporation is thereby estopped 
to attack the validity of the ordi- 
nance granting the franchise.  Chi- 
cago Gen. R. Co. v. Chicago, 176 Tl. 
258, 52 NE 880,.68 AmSR 188, 66 
LRA 959; Simons Sons Co. v. Mary- 
land’ Pel, etc,, ‘Co. Oooavid mad) Ibi AL 
193, 63 LRA 727 Kansas City Vv. 
Kansas Cjty Belt R. Co., 187 Mo. 
146, 86 SW 190; Jersey City v. North 
Jersey St. R. Co., C2 NS See 3 S85 OL. 
A 96. (2) Where ordinances of a 
city gave to a street ratlway com- 
pany permission to construct lines 
of railway in streets, and to operate 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that an ordinance vacating part of a street was 
never legally adopted as against abutters, where the 
city has not misled them by anything done to their 
prejudice or otherwise.®® 

The mayor or chief burgess of a municipal cor- 
poration has the right to raise the question of the 
validity of an ordinance which the city council 
asserts to be effective notwithstanding his veto.% 

A private citizen who does not show any injury 
not common to the body of the citizens has no such 
interest as will entitle him to maintain proceedings 
to have an ordinance granting a franchise declared 
void.°?7 And where a city has by ordinance taken 
over additional territory a private citizen will not 
ordinarily be heard to question an ordinance under 
color of which such action was taken.*® 

Foreign corporations. 
wholly void is no more binding on a foreign cor- 
poration than on individuals and domestic corpora- 
tions, and a foreign corporation may raise the 
question of invalidity of the ordinance.®® 

[§ 871] (b) Licensing Ordinances. One who has 
made no application for a license under a licensing 
ordinance cannot attack its validity.7° On the 
other hand one who has applied for a license or 
permit is not thereby estopped to attack the validity 
of the ordinance under which leenses or permits 
are granted where his application is refused,"+ but 
is estopped to do so where his application was 
granted.” 

[§ 872] b. In Canada; Quashal—(1) In General. 
Provisions for the quashing of by-laws and resolu- 
tions by direct proceedings instituted for that pur- 
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pose are found in the statutes or in the charters of 
municipal corporations of Canadian provinees.7* 

Necessity of quashal by direct proceeding. These 
statutes provide also that in case anything has been 
done under an illegal by-law or resolution which by 
reason of such illegality gives any person a right 
of action,’* no such action shall be brought until the 
lapse of a designated period after the order or reso- 
lution has been quashed as provided for by the stat- 
utes.7° But it has been held that these provisions 
in so far as they require by-laws to be quashed by 
direct proceedings apply only to actions brought for 
injuries from acts done under, and by authority of, 
an illegal by-law or resolution,’® and that it is only 
in respect of such claims for damages that the stat- 
utes require the preliminary proceeding to quash.77 
And accordingly, although the by-law has not itself 
previously been quashed by direct proceeding for 
that purpose, an injunction will lie: to restrain a 
municipality from proceeding to enforce an invalid 
by-law ;** and the legality of a by-law may be quesy 
tioned on a motion to quash a conviction made 
under it,”® or in a suit to replevy goods seized for 
tolls under such by-law.8° And in one province it 
has been held that the validity of a by-law may be 
determined in certiorari proceedings, although the 
by-law has not been quashed in direct proceedings 
had for that-purpose.®! 

[§ 873] (2) Jurisdiction of Proceedings. Stat- 
utes providing for the quashal of by-laws or reso- 


_lutions designate the courts or judges before whom 


the proceedings shall be instituted.®2 
Consent of the council cannot give jurisdiction 
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ears thereon, upon terms of paying 
annual license fees for each car so 
operated, and the company accepted 
the ordinances upon these terms, con- 
structed the lines of street railway, 
and for many years operated cars 
thereon, it was held that the com- 
pany and its successors who acquired 
its railway lines and assumed its 
obligations are estopped from set- 
ting up that the terms imposed 
by the ordinances were ultra vires 


the municipal corporation. Jersey 

City. v. North Jersey St. Co., 
ra. 

eS. Sutton v. Mentzer, 154 Iowa 1, 

134 NW 108. ij 


Lehigh Coal, etc., Co. v. Inter- 


66. 
County St. R. Co., 167 Pa. 126, 31 A 
ab, Patton v. Chattanooga, 108 
Tenn. 197, 65 SW. 414. 
68. State v. Hutchinson, 103 Kan. 
Wwehins, ve, el 4iir 
. Ploner v. Standard Oil Co., 284 
Fed. 34. 


70. Gunling v. Chicago, 177 U.S. 
483, 20 SCt 633, 44 L. .ed. 725; Yee 
Gee v. San Francisco, 235 Fed. 757; 
Campbell v. Thomasville, 6 Ga. : 
912, 64 SE 815; Mills v. Fremd, 213 
App. Div. 742, 211 NYS 247; Graham 
vy. Seal, (Tex. Civ. A.) 235 SW 668; 
Kissinger v. Hay, 52 Tex. Civ. A. 295, 
113 SW 1005; Ex p. Parr, 82 Tex. 
Cr. 525, 200 Sw 404; Ex p. Bogle, 


“78 Tex. Cr. 1, 179 SW 1193. 


[a] Rule applied where such a 
nonapplicant sought to question the 
validity of a license ordinance: (1) 
By reason of the alleged arbitrary 
power conferred on the mayor or on 
a municipal board to grant or refuse 
licenses. Gunling v. Chicago, 177 
U. S, 183, 20 SCt.633, 44 L. ed. 725; 
Yee'Gee v. San Francisco, 235 Fed. 
757: Kissinger v. Hay. 52 oex.) Civ: 
A. 205, 113 SW 1005; Ex p. Bogle, 78 
Tex. Cr. 1, 179 SW 1193. (2) On 
the ground that the ordinance re- 
quired sureties on the bond of the 
persons to whom the licenses should 
be granted to be freeholders of the 
city. Campbell v. Thomasville, 6 Ga. 
A. 212, 64 SE 815. (3) On the ground 


that the ordinance contained a pro- 
vision authorizing the council to re- 
voke the license if the holder should 
be convicted of an offense against 
State laws or municipal ordinances. 
Graham vy. Seal, (Tex. Civ. A.) 235 
SW 668. ‘ 

71. Hammon yv. Calumet Coal, etc., 
Co., 262 Fed. 938. See Dallas v. 
Mitchell, (Tex. Civ. A.) 245 SW 944 
(a person was not estopped to ques- 
tion the validity of an ordinance 
merely because he endeavored to 
comply with its provisions in at- 
tempting to prescribe a building per- 


mit), 

72, Samuels v. Couzens, 215 Mich. 
328, 183 NW 925; James H. Dailey 
Hst. v. Lincoln, 107 Nebr. 151, 185 
NW 332. 

Estoppel generally see Estoppel 
§ 220. 


73. See statutory provisions; and 
infra this section and §§ 873-880. 

[a] Under the Montreal charter a 
municipal resolution may be attacked 
by petition to annul and set aside 
to the same extent as a by-law. 
Robertson v. Montreal, 52. Can. S. C. 
30, 26 DomLR 228 [dism app 23 Que. 
Q. B. 338]; Shepherd v. Montreal, 52 
Que. Super. 16, 36 DomLR 437. 

[b] Annulment of ordinance pro- 
viding for conditional obligation.— 
An action to annul a municipal by- 
law will lie, although the obligation 
thereby incurred may be conditional 
and the condition has not been and 
may never be accomplished. Where 
a resolutory condition precedent to 
the payment of a bonus under a 
municipal by-law in aid of the con- 
struction and operation of a railway 
has not been fulfilled within the time 
limited on pain of forfeiture, an ac- 
tion will lie for the annulment of 
the by-law at any time after de- 
fault, notwithstanding there may 
have been part performance of the 
obligations on the part of the rail- 
way company and that a portion of 
the bonus may have been advanced 
to the company, by the municipality. 
Toronto Bank v. St. Lawrence F. Ins. 
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‘see infra § 


| 207; Bannan y. 


Southern R. Coss6; Canis S)- CUE R6- 
74. Iiability for torts generally 
ype 1700 et seq. 

f ee statuto isi ; 

Phone eo tory provisions; ane 
76. Reg. vy. Osler, 32. U. C. Q. B 


324; Wilson v. Middlesex, 18 UC. 
O. B. 348; and cases infra this sec- 
ion. 

77. Connor v. Middagh, 16 Ont,, A. 


356 (by Hagerty, C. J.).. See Bogart 
v. Seymour, 10 Ont. 322 (recognizing 
rule). ; 

78. Wanderers Inv. Co. y. Winni- 
peg, 27 Man. 450, [1917] 2 WestWkly 
197; Pease v. Moosoniin, 5 Terr, Th. 
Toronto, 22° Ont 274, 
279; Rose yv. West Wawahoie as 
Ont. 294; Malott v. Mersea, ‘9 “Ont. 
611; Hall v. Moose Jaw, 3 Sask. L. 
22, 28; Traders Trust Co.” v. Krydor, 
(Sask.) [1920] 3 WestWkly 3440°.°°" 

“No preliminaries (as to notice ‘or 
quashing) are needed when the by- 
law is on its face invalid, and the 
relief sought is to restrain action 
being taken thereon by the munici- 
pality which is injurious to the party 
asking the intervention of the 
Court.” Bannan y. Toronto, supra. 
And see Injunctions § 415 (where Ca-— 
nadian decisions are cited to the 
proposition that “a municipality and 
its officials will be enjoined from act- 
ing under and enforcing a void ordi- 
nance, when the proposed enforce- 
ment will deprive_complainant of his 
property or property rights and will 
cause him injury for which he cannot 
ey adequate redress in a court of 
aw’’). 

79. Reg. v. Cuthbert, 45 U. C. Q. B. 
195; Reg. v..Belmont, 35)7U,5 C..@..B: 
29889 ReSsive.Osler, 32.00. Co, Oy Bt 
324. 

Review of conviction generally see 
supra § 698 et seq. 

80. Wilson vy. Middlesex, 18 U. c 
Q. B. 348. 


81. Travyes v. Nelson, 7 B. C. 48, 
g2: See statutory provisions, 
[a] In Ontario (1) the divisional 


court should not entertain an applica- 
tion to quash by-laws and the ap- 
plication should be made to.a single 


558 [43 C.J.] 


to the court to quash a by-law as invalid where it 
does not appear to be so in fact or in law.** 

[§ 874] (3) Nature of Proceedings: The nature 
of the proceedings to quash by-laws or resolutions 
is prescribed by the statutes authorizing them and 
by rules of court.** 

[§ 875] (4) Who May Institute Proceedings. 
Statutes and charters providing for the quashal of 
by-laws designate the persons by whom actions or 
proceedings shall be instituted for that purpose,®? 
and no others than those so designated may do so.°® 

In Ontario anyone who will be affected by a by- 
law may move to quash it.°” 

In Quebec no one may maintain a petition or ac- 
tion to set aside or annul a by-law or resolution 
unless he has some special interest.°® One who is 
merely a ratepayer without any special -interest 
cannot do so;8* but every ratepayer whose interests 
are affected may demand the quashing of a munici- 
pal by-law. And it has been held that a direct 
action founded upon fraud, to have a municipal 
resolution quashed, can, like that based upon excess 
of power or injustice, be brought by a municipal 
elector or by persons directly interested, provided 
it is brought without reasonable delay after dis- 
covery of the fraud.*t Where one who has brought 
an action to quash ceases during the course of the 
action to possess the prescribed qualifications, he 
eee ea) aaa” Bee In re Funston, Ti 
Ont. 74 (in moving to quash a by- 
law, the practice having been adopted 
of applying to a judge sitting alone, 


an objection that the application 
should have been to the divisional 


motion. 


Wkly 576. 
[b] 
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Re Reaman, 24 Man. 567, 20 
DomLR 226, 27 WestLR 807, 6 West 


In Ontario (1) a proceeding 
by rule to show cause to quash a by- 
law which was formerly the practice 
(Hewison v. Pembroke, 


; NE a 
[§§ 87 


cannot afterward proceed with the action. 

[§ 876] (5) Conditions Precedent. 
under consideration®® may require the party seeking 
to quash a by-law to give notice of his intention to 
do so,®* to give security for costs of the proceeding.®® 

Recegnizance. Where a condition precedent to 
the entertaining of a motion to quash a municipal 
by-law is the entering into, allowance, and filing of 
a recognizance,®® a bond, even though allowed by 
a county court judge, cannot be effectively sub- 
stituted for a recognizance.** 

Approval of board. Under some statutes the court 
cannot question the validity of a by-law which 
has been approved by a designated board, if such 


approval is in existence when the court is called’ 


upon to decide. 

[§ 877] (6) Grounds for Quashal. 
speaking a by-law which cannot be validated may be 
quashed ;°® and the power to quash is not limited 
to cases where illegality appears on the face of 
the by-law but extends to cases where the illegality 
is entirely extraneous; but ordinarily, in the case 
of a by-law which can be validated, the power to 
quash should be exercised only when the irregulari- 
ties in question affect or might have affected the 
passing of it.2 While the nonobservance of any 
necessary step—by statute or charter made essential 
to the valid enactment of a by-law*—may be good 
151]; Shepherd y. Montreal, 52 Que. 
Super. 16, 32 DomLR 437; Roy v. 
aoe Anne de Sabrevois, 29' RevdeJur 

89. L’Assomption v. Forest, 25 


Que. K. B. 568 [aff 48 Que. Super. 


6 Ont. 170) |] 151]; Shepherd v. Montreal, 52 Que. 


court was not entertained; but such 
an application if required to be made 
to the divisional court must be to 
the common-law divisional courts, 
and not to the chancery divisional 
court). (2) “In the interest of the 
public, it is desirable that applica- 
tions to quash by-laws should be 
tried before a single Judge. The 
Divisional Court sits only three times 
a year, and if an application to quash 
a by-law is within the jurisdiction 
of the Divisional Court, it is mani- 
fest that a single Judge would have 
no power to dispose of it.” Landry 
v. Ottawa, supra. : 

[b] In Quebec (1) an action to 
quash by-laws or resolutions of a 
municipal council may be brought in 
the superior court. Arthabaska v. 
Patoine, 12 Que. L. 57; Farwell v. 
Sherbrooke, 24 Que. Super. 350. (2) 
The court has no jurisdiction during 
vacation to hear a petition to annul 
a by-law. Franklin vy. Montreal, 5 
Que. Pr. 76. ‘ 

[ec]. In Saskatchewan the applica- 
tion to guash a by-law is made to a 
judge of the district court. Craig v. 
Qu’Appelle, 10 Sask. L. 307, 36 Dom 
LR 598, [1917] 3 WestWkly 176. 

83. Re Angus, 28 Ont. L. 479, 2 
OntWN 940, 18 OntWR 913. 

g4. See statutory provisions; rules 


of court; and cases infra this sec- 
tion. 
“tal In Manitoba (1) it was held 


in one decision that an application 
to quash a municipal by-law is prop- 
erly made by a summons as provided 
by the charter and not by a_ notice 
of motion. Re St. Bonaface Charter, 
92 Man. 27; 1 DomLR 221, 19 West 
LR 943, 1 WestWkly 759. (2) But 
in a later case it was held that, 
although a city charter provides 
that the procedure to be followed in 
application for quashing of by-laws 
shall be by summons or rule nisi, 
the -practice provided for by the 
King’s Bench Act and by rules of 
court of the province must be fol- 
lowed, and that the proceeding 
should be instituted by a notice of 


(2) is no longer a practice which is 
in force, proceedings by motion havy- 
ing been substituted for it (Re 
Colenutt, 13 Ont. Pr. 253; Re Peck, 
12 Ont. Pr. 664). 

[c] In Quebec it has been held 
that the quashing of by-laws and 
resolutions may be demanded by peti- 
tion to the superior court and may 
also be claimed in an ordinary action. 
Allard v. St. Pierre, 36 Que. Super. 
408, 10 Que. Pr. 433 [rev 10 Que. Pr. 
191]; Farwell v. Sherbrooke, 24 Que. 
Super. 350. Compare Rourke  v. 
Montreal, 20 Que. Pr. 89 (an applica- 
tion to annul resolutions and _ to 
avoid a contract made under them 
should be by action and not by pe- 
tition); Lennon vy. Westmount, 10 
Que. Pr. 410 (the petition to quash 
a municipal by-law, as being ultra 
vires, ought to be by action direct; 
plaintiff is not bound to proceed by 


petition according to the municipal 
laws). 
[d] Im Saskatchewan (1) the pro- 


ceedings to quash a by-law consist 
of a notice of motion and affidavits. 
Craig v. Qu’Appelle, 10 Sask. L. 307, 
36 DomLR 593, [1917] 3 WestWkly 
176. (2) And it has been held that 
insertion of the names of the parties 
may be regarded as surplusage, and 
an objection that the municipal coun- 
cil and not the corporation of the 
town is made a party in the head- 
ing to the proceedings cannot be sus- 
tained. Craig v. Qu’Appelle, supra. 

85. See statutory provisions. 

86. Rourke v. Montreal, .20 Que. 
Pr. 89; Menard v. Montreal, 20 Que. 
Pr. 31; L’Assomption v. Forest, 25 
Que. K. B. 568 [aff 48 Que, Super. 
151]; Shepherd v. Montreal, 52 Que. 
Super. 16, 36 DomLR 437; Boivin v. 
St. Jean, 34 Que. Super.. 256; Emard 
v. St. Paul, 33 Que. Super. 155; Roy 
v. Ste. Anne de Sabrevois, 29 Revde 
Jur 493; and cases infra this sec- 
tion. 

87. In re Hodgins, 26 Ont, 480. 

88. Rourke v. Montreal, 20 Que. 
Pr. 89; L’Assomption vy. Forest, 25 
Que. K. B. 568 [aff 48 Que. Super. 


Super. 16, 36 DomLR 437. 

90. Morissette v. Canton Trem- 
blay, 51 Que. Super. 474. 

91. Longpré vy. Dumoulin, 27 Que. 
K. B._ 155; Prevost v. Montreal, 52 
Que. Super. 349. 

92. Boivin vy. St. 34 Que. 
Super. 256. 

93. See statutory provisions, 

94 Re McCormick, 18 Ont. 260; 
Re Sweetman. 13 Ont. Pr. 293; Smith 
v. Toronto, 11 U. C. C. P. 200; Car- 

CC. 365 


Jean, 


pies v. Slater, 9 U. Px 
[a] Adoption of notice given by 


another.—One who fails to give the 
notice cannot take advantage of the 
notice given by another adopting it 
intig own. Re McCormick, 18 Ont. 

{b] Court cannot shorten length 
of time specified by statute for giv- 


me notice. Re Sweetman, 13 Ont. Pr, 
95. Tournal v. Ottawa, 14 Que. Pr, 


261; Allard vy. St. Pierre, 10 Que. Pr. 
191 [rev on other grounds 36 Que. 
Super. 408, 10 Que. Pr. 433], 

[a]. Notice of the giving of se- 
curity is not required; the security 
may be attacked when the applica- 
tion for which it was given is pre- 


sented. Tournal v. Ottawa, 14 Que. 
Prieser. 
96. See statutory provisions. 


97. Re Burton, 16 Ont, Pr. 160. 


98. Re Harper, 32 Ont. L. 490, 7 


OntWN 468, 22 DomLR 547. 

99. _ Cartwright v. Napanee, 
Ont. L. 69. 

1. Fenton v. Simcoe County, 
Ont) 275 Re Revell, | 429 U...C.. QO. 
337. See cases infra this section. 

[a] Discretion of court.—Where a 
by-law is good on its face and the 
objections to its validity have refer- 
ence to matters outside of the by- 
law, it is discretionary with the court 
to exercise its authority to quash 
it on summary application. Re Rob- 
inson, 8 OntWR 689. 

re Cartwright v. Napanee, 11 Ont, 


Lay 
10 
B. 


"B.. See supra § 801 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The statutes 


Generally: 


= 


--§§ 877-878] 


ground for quashing a by-law,*. ordinarily where 
the requirements of a valid enactment® have been 
complied with,® a motion to quash a by-law should 
be denied,’ exeept where a quashal may be justified 
on the ground that the by-law is in contravention 
of statute’ or ultra vires the corporation,® that it 
is arbitrary, discriminatory, unjust, or unreason- 
able,’® or not in the public interest.‘ 

Statement of grounds. The grounds intended to 
be set up should be stated in the application to 
quash, notwithstanding there is no express statu- 
tory requirement to that effect.12 The party whose 
proceedings are impeached for alleged illegality has 
an absolute right to notice of the grounds, in time 
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to enable him to meet the attack.1° But on a mo- 
tion to state grounds in the summons, omitted 
through an inadvertence, applicant. may be per- 
mitted to amend and serve anew the summons on 
proper terms as to costs,'* making the summons 
returnable at such a date as would allow the ten 
clear days’ notice required by statute.!® 

[§ 878] (7) Time of Commencing Proceedings. 
If the motion or proceeding to quash is not made 
or instituted within the time prescribed by stat- 
ute or charter,'® the remedy ceases to be available.” 

In Quebec the statutory period varies according 
as one or the other actions or proceedings to quash, 
provided for by statute, are brought.18 


4 Meldrum v. South Vancouver, 
22 B, C. 574, 27 DomLR 193, 34 West 
LR 314, 10 WestWkly 519; Re Rea- 
man, 24 Man. 567, 20 DomLR 226, 27 
WestLR &07, 6 WestWkly 576 [dism 
app 17 DomLR 582, 6 WestWkly 


1329]; Re Robestson, 16 Ont, A. 214, 
_ [a] Rule applied where it ap- 
peared: (1) That the council in pass- 


ing the by-law had not freely and 
properly exercised its powers. Re 
‘Arthur,°6°B: ©C, °3238..-' (2) - That? per- 
sons not qualified voted on the by- 
Jaw. McLane v. Fernie, 12 B. C. 61. 
(3) That the petition for the by-law 
was insufficiently signed. Re Rob- 
ertson, 16 Ont. A. 214, 

{b] Assent of the electors not ob- 
tained.—Meldrum vy. South Van- 
eouver, 22. B. C. 574, 27% DomLR.: 193, 
34 WestLR 314, 10 WestWkly 519. 

{e] Failure to promulgate by-law. 

—In British Columbia jit is a ground 
‘to quash a by-law that it has not 
been published in compliance with 
statutory requirements and _ recon- 
‘sidered and adopted by the council. 
Wiltshire v. Surrey, 2 B. C. 79. 
- [d] But in Quebec (1) it has been 
‘held that failure to promulgate a by- 
law aS required by statute is not 
an illegality forming the basis of an 
action in nullity. Roy v. Bonaven- 
ture, 60 Que. Super. 466 (the rate- 
payers have no interest in seeking 
to quash a by-law which is not in 
force). But see Arthabaska v. Pa- 
‘toine, 12 Que. L. 57, 61 (the neglect 
to promulgate a by- -law does not 
prevent a party interested from tak- 
ing proceedings to set it aside. “It 
‘has been said that the resolutions 
were inoperative because their opera- 
tion was suspended till the munici- 
pal local council. acted—that is, 
jusqu’a ce que le nouveau chemin 
‘soit ouvert. ... It seems to me that 
a suspensive condition introduced 
‘into the resolutions would not tend 
to make them more legal’). (2) It 
has been said that in this province 
‘the direct action to quash municipal 
ordinances provided for by statute 
exists in principle only when a mu- 
nicipal council has done ultra vires 
-acts. which are absolutely null 
(Morissette v. Ste. Angele de Merici, 
32 Que. K. B. 96) (3) or committed 
an injustice so grave as. to amount 
to fraud, or such as to indicate evi- 
dent bad faith (Morissette v. Ste. 
Angele de Merici, supra). 

5. See supra § 801 et seq. 

6. Wood v. Winnipeg, 21 Man. 426, 
19 WestLR 366. 

7. See Wood v. Winnipeg, supra. 

8 Re Markham, 3 Ont. L. 609, 1 
‘OntWR 289; Re Jenkins, 25 Ont. 399. 

[a] Thus a by-law passed in vio- 
lation of a statute forbidding the en- 
actment of by-laws for granting a 
bonus to secure the removal of an 
industry already established  else- 
-where in the province is illegal and 
will be quashed although the owners 
of the industry had determined be- 
fore negotiating with the town which 
passed the by-law to remove their 
business at all events and to such 
other place as should offer the larg- 
est inducement. Re Markham, 3 Ont. 
L. 609, 1 OntWR 289. 

Contravention of statute generally 


see supra § 216 et seq. 

9. Re Carmichael, (Alta.) 70 Dom 
LR 293, [1922] 3 WestWkly 731; Re 
Davis, 21 Ont. 248; In re.Kinghorn, 
26 U, GC’%O" BS 1806 "Hamilton, Ste, 
Road Co. v. Hast Flamborough, 13 
Ont, 128; L’Assomption v. Forest, 25 
Que. K. B. 568 [aff 48 Que. Super. 
151]; Allard v. St. Pierre, 36 Que, 
Super. 408, 10 Que. Pr. 4338. 

[a] Thus a resolution of a ‘city 
council which in effect entirely re- 
peals a section of a provincial act, 
amending the city charter, is ultra 
vires the council and will be 
quashed. Re Carmichael, (Alta.) 70 
DomLR 293, [1922] 3 WestWkly 731. 

Ultra vires ordinance generally see 
supra §§ 185 et seq, 216 et seq. 

10. Wood v. Winnipeg, 21 Man. 
426, 19 WestLR 366; In re Knudsen, 
15 Man. 317; Re Morton, 6 Ont. A. 
323; Martin v. Arthabaska, 20 Que. 
Super. 329. 

[a] As, for instance, that it 
passed for the benefit of one 
dividual at the cost of others. In 
re Knudsen, 15 Man. 317; Re Morton, 
6 Ont, A. 323. 

Discrimination generally see supra 
§ 231 


is 


Reasonableness generally see supra| 


§ 229, 

11. Martin v. Arthabaska, 20 Que. | 
Super. 329. 

12. Re St. Bonaface Charter, 22 
Man. 27, 1 DomLR 221, 19 WestLR 
943, 1 WestWkly 759. 

13. Re St. Bonaface Charter, 
supra. 

14. Re .- St. Bonaface Charter, 
supra. . 

15.-"Re St. Bonaface Charter, 
supra. 

16. See statutory provisions. 

{a] In British Columbia, if ap- 


plication to quash is not made within 
a month after publication, the by-law 
is nee valid. Kane v. Kaslo, 4 B. C. 


48 

tb] In Manitoba no application to 
quash a by-law will be entertained 
unless made within one year from 
its passage. Wanderers Inv, Coa. v. 
Winnipeg, 27 Man. 450, [1917] 2 
WestWkly 197 (holding further that 
statutes providing that publication 
of a by-law shall not be necessary 
and that in case a by-law which im- 
poses a rate is published no applica- 
tion to quash it shall be entertained 
at the expiration of two weeks from 
publication are merely intended to 
enable the city to greatly abridge the 
time within which an application 
might be made to quash a by-law 
imposing a rate, and where it is 
also provided by statute that a mo- 
tion to quash shall not be made 
within one year from the passing of 
the by-law, the fact that the motion 
was made within two weeks after 
publication will not give the court 
jurisdiction to quash, if the motion 
was made more than a year after the 
passing of the by-law). 

{c] In Ontario a by-law will be 
held valid and will not be quashed 
on any grounds unless application is 
made or action brought to quash 
within three months after registra- 
tion thereof. Re Georgetown, 23 Ont. 
33; Re Cooke, 18 Ont; 72; Re Shaw, 


in- 


Re Sweetman, 


13” ‘Onty Pr. ¢b4. 13 
Ont. Pr: 293! 

17. Kane v. Kaslo, 4 B.C, 486; 
Wanderers Iny. Co. v. Winnipeg, 27 


Man. 450, [1917] 2 WestWkly 197; In 
re Houghton, 14: Man. 526; Re George- 
town,:23 Ont. 33; Re Sweetman, 13 
Ont; Pri+'293* €arroll v.’ Perth, 10 
Grant Ch. (Ont.) 64; Arthabaska v. 
Patoine, 12, Que. .L., 57; Carpentier 
Vio str leds olemn@ue. EE B. 

Montreal y. Royal Trust Co., 26 Que. 


K. B. 557 [app dism. 57 Can. 8. C 


352, 44 DomUR 767}; Galienne v. 
Letellier, 23 Que. Q. B. 75;:Filiatrault 
vy. Coteau Landing, . 21. Que. Super. 
30235 - Roy, Vv. oSt: Gervais, 17 ‘Que. 
Super. 37T. i t 

[a] Injunction to restrain en- 
forcement.—Where parties complain- 
ing of the illegality of a municipal 
by-law or resolution permit a term 
of the courts of common law to pass 
without moving to quash it, the court 
of chancery will refuse an injunc- 
tion to restrain the municipality | 
from enforcing the by-law. Carroll 
v. Perth, 10 Grant Ch. (Ont.) 64. 

[b] When application considered 
made.—(1) A summary application 
to .quash a municipal by-law is 
“made” when notice of the motion 
is served, the affidavits in support 
of it having been already filed. Re 
Shaw, 18 Ont. Pr. 454. (2) And 
where the service of notice of mo- 
tion to quash together with support- 
ing affidavits is made within the 
statutory period allowed for so do- 
ing, there is a sufficient making of 
the application, although the motion 
is not made returnable until after 
the expiration of the time for mak- 
ing application. -Re Sweetman, 13 
Ont. Pr. 298... (3) It is not necessary 
that the motion should be brought on 
for a hearing within the time pre- 
scribed by statute fér making the ap- 
plication. Re Shaw, supra. 

18. See cases infra this note. 

[a] Thirty days.—(1) Filiatrault 
v. Coteau .Landing, 21 Que. Super. 
302. (2) If a resolution passed by 
the council is attacked under pro- 
visions of the municipal code, it is 
necessary to follow the rules of the 
code and institute the proceedings 
within thirty days, but if the pro- 
cedure of the common law is adopted 
before the superior court, plaintiff is 
not bound by the limitation of the 
municipal code. Roy vy. St. Gervais, 
17 Que. Super. 377. P 

{b] Shree months.—(1) Carpen- 
tier *vs) Stz, Pius). 31>Ques Ki. Ba/335. 
(2) The three months’ prescription 
of actions in annulment of by-laws is 
only applicable to proceedings taken 
by an elector or interested party 
under the provisions of Mun. Code 
art 430, but does not apply to pro- 
ceedings instituted, under art 433 § 2, 
by a person having a direct and spe- 
cial interest in the matter. St. 
Alexis-des-Monts v. McMurray, 29 
Que. K. B. 18. (3) The prescription 
of three months for motions to quash 
by-laws, provided by art 304 of the 
charter of the city of Montreal, ap- 
plies only to cases of relative nullity 
and not to cases of absolute nullity, 
or to cases in which it might be said 
that the by-law was void and hae 
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Substitution of parties. Where several ratepay- 
ers have contributed to make the necessary deposit 
to answer costs of a motion to quash a by-law, and 
nominate one of their number to prosecute the mo- 
tion, but the latter wrongfully countermands the 
notice of motion, another of the ratepayers will 
on motion be added as a party to continue the con- 
test where it is too late to initiate another motion 
on account of the expiration of the time limit fixed 
by statute. 

Computation of time. An application to quash a 
by-law made on the day next following the time lim- 
ited by statute for making application, which time 
expired on a holiday, is in time.?° Where publica- 
tion of a by-law cannot be made until after desig- 
nated requirements have been complied with and 
the notice of publication must mention the date of 
it, the period allowed for contesting the by-law does 
not commence to run until it comes into force, as 
provided by statute, fifteen days after publication.?+ 

Effect of making expenditures in reliance on ordi- 
nance. Where application to quash is made within 
the time limited by statute and sufficient grounds 
exist for quashing the by-law, application will be 
granted, although during that time it has been acted 
upon and expenses incurred by those in whose favor 
it was passed.?? 

Premature commencement of proceeding. A by- 
law subject to the ratification, expressed by vote, of 


Ts 
[a] 


no existence. Bell Tel. 
Montreal, 30 Que. Super. 157. 
[ce] Six months.—The direct ac- 


Co. y- 
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See Evidence §§ 1730-1806. 
Evidence held 
show that the applicant was a resi- 


tre 


85 878-881 


a class of persons, remains in the position of a 
proposed by-law, as long as the vote has not been 
taken; and a proceeding to quash it taken during 
the interval is premature.?* 

[§ 879] (8) Evidence. General rules apply as to 
burden of proof,?* presumptions,?> and as to the 
admissibility?® and sufficiency?’ of evidence. 

{§ 880] (9) Costs.2° Under a statute providing 
that the court shall allow costs for or against a 
municipality ‘‘according to the result of the appli- 
cation,’’ the judge has no discretion to refuse costs 
to applicant where he quashes a by-law for ille- 
gality.2° And where it is conceded by counsel for 
the municipality that an ordinance cannot stand, 
and by agreement judgment in proceedings to quash 
is reserved until the legislature passes on a petition 
to validate the by-law, applicant will be entitled to 
costs notwithstanding the legislature validates the 
by-law.*° 

Items or amount of costs allowable in proceedings 
to quash by-laws or resolutions may be fixed by 
statute.?? 

[§ 881] L. Amendment®?*—l. In General. An 
amendment of an ordinance is a change or altera- 
tion of it or of some of its provisions, the ordi- 
nance continuing to operate in its changed form.*% 
An amendatory ordinance never purports to repeal 
an ordinanee as it previously existed but only 
changes or amends it to read as therein stated.** 


class in the superior court. Cailloux 
v. St. Félix de Valois, 8 Que. Pr. 33. 
(3) The fees in an action to quash 


sufficient to 


tion to have a resolution_of the coun- 
cil of the city of Montreal declared 
null and set aside is prescribed by 
six months, provided it is adopted 
in matters within its jurisdiction. 
Montreal v. Royal Trust Co., 26 Que. 
Ki /Bi'557 [aff 5% Can, “Si C. 352,44 
DomLR 767] 


19. Re Ritz, 4 Ont. L. 639, 1 Ont 
WER 690 
20. 


In re Nelson City By-Law No. 
PG BS C4. 63: 


21. Newell v. Richmond, 28 Que. 
Super. 406. ‘ 
22. Re Markham, 3 Ont. L. 609, 


619, 1 OntWR 289. 

“Tt is to be assumed that the Leg- 
islature has fixed that as being a 
reasonable time for taking. proceed- 
ings against the by-law under these 
circumstances, and, until it has 
elapsed, persons | who have the right 
to object to it’ cannot be’ said to 
be in mora, nor can those who may 
be interested in maintaining it put 
them in the wrong by acting under 
it, as the respondents say they have 
done, while it is, as it were, in sus- 
pense.” Re Markham, supra. 

23. “Boivin v. St. Jean, 34 Que. 
‘Super. 256.’ 

“Ba. See Hvidence §§ 13-24. 

{a] Onus on attacker.—Where a 
by-law is being attacked on a ground 
“depending on the date it was brought 
into fofée, and the by-law attacked 
is a consolidation of previous by- 
laws, the onus is on the attacker 
to displace the presumption that the 
by-law is a preserving measure and 
therefore only an unbroken continua- 
tion of' the previous by-laws. Mc- 
Intyre v. Taylor, 35 Man. 142, 44 Can 
CrCas 339, [1925] 2 WestWkly 321, 

25. See Evidence §§ 25-88. 

26. See Evidence § 89 et seq. 

[a] fLhus, on a motion to quash 
an early closing by-law, it may be 
shown that persons who signed the 
petition as presumedly of the trade 
or business whose shops the by-law 
was designed, to close were not, as 
a matter of fact, of such trade or 
business. Halladay v. Ottawa, 15 
Ont. L. 65, 10 OntWR 612 [dism app 
14 Ont. L. 458, 10 OntWR 46]. 


dent of the city whose ordinance he 
asked to have quashed. In re King- 
hHornw26 aU cCL Oe Be 130 

[b] A by-law is sufficiently au- 
thenticated for the purpose of a 
motion against it: (1) By an affi- 
davit of the relator that the copy 
produced was received by T from 
the clerk. ,of (the council, 
livered by him to deponent, Fisher 
v. Vaughan, 10, U.-C. Q. B. 492. > (2) 
By a copy of the by-law, authenti- 
cated by the seal of the corpora- 
tion, and certified by the township 
clerk to be a true copy of a by-law 
passed on, etc. Bessey v. Grantham, 
11 -U...C.— @: Bawld6. 63)) Whernenthe 
seal of the corporation is not men- 
tioned in the clerk’s certificate, but 
is.on the same. page with the cer- 
tificate, just above it, and opposite 
to the signatures of the reeve and 
clerk. Baker v. Paris, 10 U. C. Q. B. 
621. (4) Where the copy of the 
by-law filed is under the seal of 
the municipality and sworn to have 
been received from the clerk, and 
opposite the seal is the signature of 
the clerk, with the words ‘a true 
copy,” above. In re Kinghorn, 26 
U. C. Q. B. 180. (5) Where no seal 
is affixed to the by-law, but an im- 
pression of-the seal is made thereon. 
Re Coome, 6 Ont. 188. See generally 
Evidence §§ 935-1026. : 

28. Generally see Costs 15°C. J. 


picid. 


Security for costs see supra § 876. 

29.. In re Cross, 15 Man. 528. 

30. Re Alexander, 12 OntWR 61; 
In re Holden, 39 U. C, Q. B. 88. 

31. See statutory provisions. 

[a] Thus (1) when a direct action 
is taken to set aside a resolution 
of a municipal corporation, the costs 
should be taxed as in a contested 
action of the third class; although 
the disbursements are those of an 
action of the fourth class of the su- 
perior court.. Ledoux v. St. Edwidge, 
7 Que.’Pr. 353. (2) Where an action 
to quash a municipal by-law, begun 
before’ the superior court, is dis- 
missed, the attorney of defendant 
corporation has a right to the fees 


appropriate to an action of the third | 


and de-| 


a municipal by-law are the same as 
those of an action of the third class, 
even where it is alleged that the 
by-law is ultra vires. Paul v. Sorel, 
9 Que. Pr. 284. (4) Where defend- 
ant submits his rights to the court, 
and the contest is between plain- 
tiff and an intervener, the latter, if 
successful, has a right to full costs 
upon his intervention as in an ordi- 
nary cause, but not to double fees 
as if there had been two actions 
between the parties. Paul v. Sorel, 
supra. (5) The fees in an action to 
set aside a municipal by-law, taken 
under the provisions of Code Civ. 
Proce. art 50, are those of an action 
of the second class. Bernier v. St. 
Marcel, 11 Que. Pr. 326, 

[b], On motion for revision of 
taxation of respondent’s costs of a 
motion for an interlocutory injunec- 
tion incident to a petition to quash 
a by-law, made by virtue of Rev. 
St. art 4389, the court will allow 
a general fee of fifty dollars, and 
will disallow a fee d’audition. Cam- 
eron v. Westmount, 7 Que. Pr. 58. 

32. Time of making amendments 
see supra § 816. 

33. Chicago v. American Tile, ete., 
Co., 282 Ill. 537, 118 NE 730. 

(al What not an amendment il. 
lustrated.—An ordinance began, ‘Be 
it ordained by the mayor and city 
council of the city of Greenville, in 
council assembled and by authority 
of the. same, that section No. 3, of 
an ordinance ratified on the 2d day 
of May, 1905, be amended... so 
that, when amended, said ordinance 
Shall read as follows,” and was fol- 
lowed by a complete ordinance re- 
quiring no reference to any other 
ordinance for its interpretation or 
enforcement. It was held that this 
was not an amendment of the for- 
mer ordinance, but was a complete 
enactment, not dependent for its va- 
lidity on the validity of the former 
ordinance. Greenville vy. Pridmore, 
86S. .C. 442, 448, 68, SE 636,. 138 
AmSR 1058. 

S4. Chicago v. American Tile, etce., 
Co., 282 Ill, 537, 118 NE 730... But 
compare infra § 885. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7 §§ 881-884] . 


Where the amendment is invalid, the original ordi- 
nance remains in full force and effect.2° An un- 
necessary and invalid addition to a valid ordinance 
will not invalidate it.8° It has been held that one 
prosecuted for violation of an ordinance with a 
severe penalty cannot impeach the ordinance as un- 
reasonable, when, pending the suit, the penalty has 
by amendment been reduced to a reasonable 
amount.*’ A revision of the ordinances of a mu- 
nicipality when not made within the time prescribed 
by statute will not be held void for that reason 
alone.*§ 

[§ 882] 2. Power To Amend.*® Power to enact 
ordinances and by-laws necessarily implies power 
in the same body to amend its enactments.4° But 
an ordinance can be amended only by the body 
which has power to pass it*t and accordingly courts 
have no power to amend ordinances.*? A municipal 
council is not deprived of its inherent power to 
amend any pending bill, before passing it into an 
ordinance, by a statute requiring advertisement of 
an offered by-law before its passage.*? And a stat- 
ute prohibiting the amendment of ordinances en- 
acted by a direct vote of the electors does not 
prohibit the amendment of an ordinance enacted 
by the council notwithstanding the submission of 
the ordinance to a vote of the electors of the mu- 
nicipality.44 

[§ 883] 38. Ordinances iinendable. Ordinances 
defective because imposing excessive penalties may 
be amended so as to change the invalid penalty to 


35. Cascaden v. Waterloo, 106 
Iowa :678, 77 NW 338; Fennan y.| Richardson, 
Atlantic City, 88 N. J. L. 435, 97 A! 897 
150" [atl 90. N,.5. L. 674 “mem, 102 [a] 
A 1054 mem]. 

26. Depue v. Banschbach, 273 Ill. 
574, 113 NE 156. 

387. Baker v. 563 SW 


special 
“until 
Lexington, 


MUNICIPAL CORPORATIONS 


inaw, 193 Fed. 1008; East Orange v. 
TLEIN. APL 4585) 5 9A 


Rule applied.—Where a city 
charter prohibited the granting of 
franchises 
the same have been adver- 
tised for sealed proposals,” 


[43 C.J.] 561 
one which is valid.*® 

Void ordinance. Attempts made by councils to 
amend void ordinances or resolutions have uniformly 
been nullified by the courts.*¢ But when a single 
section only of an ordinance, separable from the 
other sections, has been declared void, it is com- 
petent and lawful for the council to amend the 
ordinance by striking out the void section and sub- 
stituting a valid one in lieu thereof.47 .Where an 
ordinance is in itself complete and properly passed, 
the fact that it recites in its title that it was en- 
acted to amend a former ordinance which was void 
does not invalidate it,** and the reference to the 
void ordinance may be rejected as surplusage.?9 

Impairment of contract obligation. Ordinances 
embodying contracts cannot be amended so as to 
impair their obligation, or deprive anyone of a 
right acquired and vested thereunder, unless power 
to amend is: reserved in the ordinance so amended.*° 

[§ 884] 4. Requisites and Sufficiency of Amend- 
ment—a. In General. It is, of course, permissible 
for a municipal council to amend a by-law by an- 
other by-law.*t And it is a rule of general appli- 
cation that the power to amend ordinances and 
by-laws is to be exercised in the same mode as is the 
power to enact.>* Accordingly it is held that an 
ordinance or by-law cannot be amended by order, 
resolution, or motion but only by another ordinance 


-or by-law enacted with like formality as the origi- 


nal;°* and a fortiori an ordinance cannot be amended 
by resolution which does not contain the ‘‘entire 


Ind.—Rushville v. Rushville Naég- 
ural Gas Co., 164 Ind. 162, 73 NE 87, 
38 AnnCas 86; Swindell v. State, 143 
Ind, 153,-42) NEY 528,35 LRA 50: 

Iowa.—Burlington vy. Burlington 


in the streets} St. R. Co., 49 Iowa 144, 31 AmR 145; 
Des Moines v. Chicago, ete., R. Co., 

an ordi-| 41 Iowa 569. 
Mo.—State v. Corrigan Cons. St. 


16, 21 KyL 809. 

28. Lowry v. Lexington, 113 Ky. 
763, 68 SW 1109, 24 KyL 516. 

39. Amendment of ordinance, reso- 
lution, or order relating to public 
improvements see infra XVII in 44 


ec: 
40. Cal.—Foster v. Police Comrs., 
102 Cal. 483, 37 P 763, 41 AmSR 194. 
Del.—Rice. v. Foster, 4 Del. 479. 
D. C.—Berry v. District of, Colum- 
bia, 32 App. 96; Brown v. District 
of Columbia, 29 App. 273. 
Ind.—Swindell v. State, 143 Ind. 
153, 42 INE} 528, 35 LRA 50. 


Minn.—State v. McDonald, 121 
Vinge p20; 048. NW “Ala State v. 
pec Domeae 121 Minn. 207, 141 NW 

Auburn, 110 


Nebr.—Schreifer v. 
Nebr. 179, 198 NW 350 

N. Y.—Simpson v. Berkowitz, 59 
Mise. 160, 110 NYS 485. 

Oh.—Caldwell v. Cleveland, 12 Oh 
NPNS 483. 

R. I.—Hunt vy. Sanders, 30 R. I. 
4305-76 AL 179. 

Ont.—Re Suskey, 22 Ont. 664. 

Que.—St. Leon-re-Grand v. Auger, 
26 Que. K. B. 183. 

41. American Hide, ‘etc, ‘'Co. v. 
@hicazo, (203 Tl! * 451, ~ 67 "NE 979; 
and cases infra note 42. 

42. Pratt v. Litchfield, 62 Conn. 
112, 25 A 461; Chicago Union Tract. 
Co.” Vv. Chicago, 208 Ill. 187, 70 NH 
234; American Hide, etc., Co. v. Chi- 
cago, 203 Ill. 451, 67 NE 979. 

[a] Statutory power to “repeal.” 
—Power conferred by charter upon 
a court of record to “repeal” a by- 
law because unreasonable or con- 
trary to law or constitution, being 
a judicial power to annul, does not 
empower the court to legislate an 
amendment. Pratt v. Litchfield, 62 
Conn. 112, 25 A 461. 

43. Saginaw Power Co. 


[43 Cc. J.—36] 


v. Sag- 


nance granting a franchise to an 
electric company and fixing the rates 
to be charged by it was not in- 
validated by the fact that, after pro- 
posals thereunder as it was originally 
drafted had been advertised for and 
a bid had been received, it was 
amended before passage, with the 
consent of the bidder, by substitut- 
ing a lower rate more favorable to 
consumers. Saginaw Power Co. v. 
Saginaw, 193 Fed. 1008. 

44. Schreifer v. Auburn, 110 Nebr. 
179, 193 NW 350. 

45. State v. McDonald, 121 Minn. 
525, 141 NW 112; State v. McDonald, 
121 Minn, 207, 141 NW 110. 

46. lIowa.—Lane-Moore Lumber Co. 
v. Storm Lake, 151 Iowa 130, 130 NW 
924. 

Minn.—State v. Kantler, 33 Minn. 
69, 21 NW 856, 

N. J.—Carroll v. Bayonne, 99 N. J. 
L. 493, 124 A 613; Lassiter v. At- 
lantic City, 86 N. J. L. 87, 90 A 675. 

N. Y.—Beekman’s Case, 11, AbbPr 
164, 19 HowPr 518. 


N. D.—O’Neil v. Tyler, 3°N. De 47, 
53 NW 434. 

Wis.—Schwartz v. Oshkosh, 55 
Wis. 490, 13 NW 450. 

Ont,—In re John ae ye ae Ltd, 
8 Ont. L. 570, 4 OntWR 2 

47. Com. v. Slocum, oso Mass. 
180, 119 NE 687; State v. Kantler, 
33 Minn. 69, 21 NW 856; Scranton v. 
Engel, 39 Pa. Super. 534, 

48. Peo. v. Bowman, 253 Ill. 234, 
97 NE 304; Columbus v. Federal Gas, 


etc., Co., 2 OhNPNS 277. 

49.. Peo. v. Bowman, 253 Ill. 234, 
97 NE 304. 

50. U. S.—St. Louis v. Western 
Union Tel) "Co., 148 US, 92; 13° SCt 
485, 37 L. ed. 380. 

Bekah Vos Weel OG lll, sien 5 


v. Chicago West Div. R. Co. 
ig “an. A. 125, 


R. A 85 Mo. 268, 55 AmR 361. 
‘Y.—Peo. v. O’Brien, Lit INGEYs 
he “8 NE 692, 7 AmSR 684, 2 LRA 


Oh.—State v. Pinto, 7 Oh. St. 355. 

51. St. Leon-le- Grand v. Bauger, 
26 Que. K. B. 183. 

52. See cases infra notes 53-55. 

53. Ill—Peo. v. Latham, 203 Ill. 
9, 67 NE 403; Paxton v. Bogardus, 
201) - T11E9 62/856 62SNE) 485356 Peowm aye 
Mount, 186 Ill. 560, 58 NE 360; Galt 
v. Chicago, 174 Ill. 605, 51 NE 653; 
Chicago, etc., R. Co. v. Chicago, 174 
Tll. 439, 51 NE 596; Hibbard v. Chi- 
cago, 173 Ill. 91, 50 NE 256, 40 LRA 
621; Bloomington, ete, R., etc., Co. 
v. Bloomington, 123 -Tll. ' A. 7639; 
Hearst’s Chicago American v. Spiss, 


117 Ill. A. 486; Hope v. Alton, 116 
ne A. 116 [aff 214 Ill. 102,) 73 NE 
406 }. 

Ind.—Chicago, ete, R. Co. v. 


Salem, 166 Ind. 71, 703, 76 NE 631, 


634; Carskaddon v. South Bend, 141 
Ind. 596, 39 NE 667, 41 NE 1; Bills 
v. Goshen, 117 Ind. 221, 20 NE 115, 
38 LRA 261, 

Iowa.—Cascaden v. Waterloo, 106 
Iowa 673, 77 NW 333. 

Mich.— Saginaw v. Consumers’ 


Hower Co., 213 Mich. 460, 182 NW 
6. 

Minn.—Steenerson vy. Fontaine, 106 
Minn, 225, 119 NW 400. 

Mo.—Hisey v. Charleston, 62 Mo. 
A. 381. 

B. C.—Victoria v. Meston, 11 B. C. 
341. 

[a] Reason for rule.—‘Surely, 
when the statute requires that the 
power conferred must be exercised 
by ordinance, and it has been thus 
exercised, the ordinance can only be 
amended, repealed, or suspended by 
ordinance. In amending, repealing, 
or suspending such an ordinance the 


562 [43 C.J.] 
ordinance’’ amended as required by statute.5+ And 
-on the same principle a resolution that the mayor 
be instructed to purchase certain property cannot, 
in a suit for specific performance, be amended by 
parol on the ground of mistexe.®* 

[§ 885] b. Under Special Statutory or Constitu- 
tional Provisions. A constitutional prohibition of 
amendment of laws by reference to their titles does 
not prevent the common council from making amend- 
ment, in that manner, of municipal ordinanees.*® 
But where charters, statutes, and constitutions 
sometimes provide the method by which amend- 


ments shall be made,*? an amendment by any other 


method than the one so prescribed is ineffective 
and void.°® 

Setting out ordinance or by-law to be amended. 
A provision that the ordinance or by-law or section 
thereof to be amended shall be set out in full in 
the amending ordinance or by-law®® is mandatory 
and must be complied with to effect a valid amend- 
‘ment;®° and the same rule applies where a special 
charter contains the same provision, with special 
inhibition against amendment by striking out cer- 
tain words, or inserting certain words, or substitut- 
ing certain words in lieu of others.*+ The obvious 
purpose of these provisions is to avoid the confu- 
sion and the frequent contradiction that results 
from amendments which purport to add to, or take 
away from, an existing ordinance mere words or 
phrases.°* But since a literal construction and se- 
vere application of the law would operate to nullify 
many well meant and fairly executed attempts at 
‘amendment of defective by-laws, the courts have 
adopted liberal rules of construction in cases chal- 
lenging the validity of amendments to ordinances, 
arid in effect decided that whenever the method 
employed avoids the evil in view and the result at- 
tains the object, the amendment is valid and effec- 
tual, as is illustrated by the following rulings of 
sufficient compliance with these requirements. An 
ordinance attempting to amend by adding new sec- 
tions, which are set out in full, need not recite any 
council act under the same author- Ky. 
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—Lowry v. Lexington, 113 Ky. 


part of the ordinance amended.*? And an amend- 


ing ordinance need not contain the entire section 
amended, but only that provision thereof sought to 


be amended.°* On the other hand an amendment 
to an ordinance, of which merely the number is 
given, ‘‘by adding thereto the following,’’ is not a 
sufficient compliance with the requirement.®> Nor 
is it sufficient to state that certain words are 
stricken out or that certain words are inserted; 
the section that is amended must be set out in full.*® 

Consideration or protest against amendment. If 
an ordinance provides for protests against an amend- 
ment thereof to be presented to the council for con- 
sideration,*? an amendment made without consider- 
ation of protests duly filed is void.°8 And especially 
is this so where property owners have made valu- 
able improvements in reliance on the provisions 
of the ordinance.®® 

Amendment by repeal of the ordinance may, by 
statute” or by-law of the municipality, consti- 
tute the only method permitted for amending an 
ordinance; but it has been held that such provi- 
sions have no application to a franchise ordinance,“? 
and that private rights obtained under such may 
be changed or annulled by agreement.7? 

f§ 886] M. Repeal’*—1. In General. Repeal is 
the legislative act of repealing or revoking by 
competent authority an existing law, and can be 
performed only by a legislative body.*® 

‘‘Annulment’’ distinguished. Annulment*® is the 
judicial act of annulling or declaring invalid and 
void, and can be performed only by the court.77 An 
annulment nullifies the ordinance ab initio,72 <A 
repeal abrogates the ordinance in futuro.7® Both 
alike terminate its operation as a living law.®° 

[§ 887] 2. Power To Repeal—a. In General. The 
rules governing repeal of statutes*! apply to the 
repeal of ordinances.*? Subject to limitations here- 
inafter considered,®** the power of a municipal coun- 
cil to repeal ordinances is by necessary implication 
as broad as the power to enact them,’* unless this 


71. Meffert v. Brown, 132 Ky. 201, 


ity as authorized the adoption of 
the prior ordinance. Another potent 
reason is that ordinances of a gen- 
eral or permanent nature are re- 
quired to be: published in a certain 
manner, and thereafter stand as the 
law, of which all must take notice. 
Resolutions are not required to be 
so published, and, therefore, the pub- 
lic would not be informed of amend- 
ments, repeals, or Suspensions of or- 
dinances made by resolution.” Cas- 
caden vy. Waterioo, 106 Iowa 673, 681, 
77 NW 3338. 

54. Cascaden v. Waterloo, supra. 

55. Carskaddon v. South Bend, 141 
Ind. 596, 39 NE 667, 41 NE 1. 

56. State v. Cozzens, 42 La. Ann. 
1069, 8 S 268; Walters v. Duke, 31 
La. Ann, 668; Craddock v. San: An- 
tonio, (Tex. Civ. A.) 198 SW. 634; Hx 
p. Parr, 82 Tex. Cr. 525, 200 SW 404. 

57. See constitutional and statu- 
tory provisions, 

58. Potter v. Calumet Electric St. 
R. Co., 158 Fed. 521; Cascaden v, 
Waterloo, 106 Iowa 673, 77 NW 333; 
Holzbauer v. Ritter, 184 Wis. 35, 198 
NW 852; and cases infra this section, 

59. See constitutional and statu- 
tory provisions. 

60. Cal.—Myers v. Stringham, 195 
Cal. 672, 235 P 448. 

Ida.—Best v. Broadhead, 18 Ida. 
£1, 5108 BESSS3 

Iowa.—Rocho v. Boone Electric Co., 
160 Iowa 94, 140 NW 1938; Cascaden 
ae ater oe 106 Iowa 673, 77 NW 


763, 68 SW 1109, 24 KyL 516. 

Mo.—Morrison y. St. Louis, ete, R, 
Co., 96 Mo. 602, 9 SW 626, 10 SW 
148; State v. Thruston, 92 ‘Mo. 325, 
4 Sw 930; State v. Chambers, 70 Mo. 
625; State vy, Draper, 47 Mo. 29; Boon- 
ville v. Trigg, 46 Mo. 288. 

Nebr.—Ex p. Wolf, 14 Nebr. 24, 14 
NW 660. 

Okl.—Pentecost v. Stiles, 5 Okl. 500, 
49 P 921, 

61. Charter City St. Louis, art Se 
§ 19; Mun. Code St. Louis, p 20 
2 Mo. Rey. St. (1899) p 2483 § is: 
Charter San Francisco, art 2; ¢ 1 
§. 105. Cal..St. .& Amendm, to Code 
p, 245; Crowley v. Rushville, 60 Ind. 
Rocho v. Boone Electric Co., 
160 Iowa 94, 140 NW 193. 

63. Larkin v. Burlington, ete., R. 
Co., 85 Lowa 492, 52 NW 480; Lowry 
v, Lexington, 113 Ky. 768, 68 SW 
1109, 24 KyL 516; Pentecost’ v. Stiles, 
5-Okl, 500, 49. P 921. 

64. Decorah v. Dunstan, 38 Iowa 
96; Decker v. Wichita, 109 Kan. 796, 


202 P 89; Ex p. Wolf, 14 Nebr. 24, 
14 NW 660. 

65. Rocho v. Boone Electric Co., 
160 Iowa 94, 140 NW 193 

66. State vy. Miller, 100 Mo, 439, 
3 SW 677. 

67. Holzbauer vy. Ritter, 184 Wis. 


35, 198 NW 852. 
68. Holzbauer v. Ritter, supra. 
69. Holzbauer y. Ritter, supra, 
70. Gathright v. Byllesby, 154 Ky. 


1106, 157 SW 45. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


LEG. SWisT79;- LETT. 

72. Gathright v. Byllesby, 154 Ky. 
106, 157 SW 465. 

73. Gathright v: Byllesby, supra. 

[a] “The purpose of the statute 
was to prevent loose legislation of 
doubtful meaning, rather than to con- 
trol parties in the exercise of their 
individual rights under existing ordi- 
nances.” Gathright v. Byllesby, 154 
Ky. 106, 125, 157 SW 45. 

74. Personal liability of officers 
ee sea of ordinances see infra 

Repeal of ordinance, resolution, or 
order relating to public improvement 
see infra XVII in 44.C. J. 

tf 2 Bouvier L.°D.; Rapalje & L. 


76. See Annulment 3 C. J. p 222. 

77. Black L. D.; Standard D. 

Annulment of invalia ordinances 
and by-laws see supra §§ 865-880. 

78. See Annulment 8 C. J. p 222. 

79. Dash Vv. Van Kleeck, 7 Johns. 
CNY.) 477, 5 AmD 291; 
Mechanics’, ete., Ins. Co., 
245,. 32 SW 5, 28 LRA 796; 
Dwarris, p162n9. 

8s0. Anderson L. D, 

fin See Statutes [386 Cyc 1068 et 
seq 

82. Woco Pep Co. v. Montgomery, 
213 Ala. 452, 105 S 214. 

83. See infra § 888. 

84. U. S-—-Bloomer v. Stolley, 2 F. 
Cas. No. 1,559, 5 McLean 158. 

Cal.—Santa Barbara v. Davis, 6 Cal, 
A. 342, 92 P 308. 


Potter 
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§§ 887-888] 


power is limited or abrogated by a higher law,*® 
as may be done.8® The entire ordinance may be 
repealed ;87 or the repeal may be partial or of a 
part of the ordinance which is separable in its 
nature.®& 

{§ 888] b. Limitations on Power. The general 
rule governing the power of municipal councils to 
repeal ordinaneces*® does not apply where the ordi- 
nance has been enacted under a narrow, limited 
grant of authority to do a single designated thing 
in the manner and at the time fixed by the legis- 
lature, which precludes the implication that the 
common council was given any further authority 
ever the subject than to do the one act.®° 

Ordinance contractual in nature. The power of 
repeal cannot be exercised where the ordinance ,to 
be repealed is contractual in its nature or effect, 
except with the consent of the other party, or 
unless power to repeal is reserved by the original 
ordinance ;** for such repeal would impair the obli- 
gation of the contract,°* and amount to econfisca- 


Del.—Rice v. Foster, 4 Del. 479. . Corwith, 122 Ill. 
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tion.®> But when the municipality, in the body and 
as part of the ordinance, reserves the power of re- 
peal, this is equivalent to the rescission clause in 
a private contract, under which either party or both 
parties may rescind the contract;9° and, although 
the other party has begun work under such a con- 
tract, yet, inasmuch as he agreed beforehand that 
the contract ordinance might be repealed at any 
time, the ordinance of repeal does not impair any 
contractual obligation, but is entirely consistent 
with the repeal clause thereof, and operates accord- 
ing to the contract.%” 

Vested rights. The power to repeal ordinances 
cannot be exercised by a municipality where the 
effect of such repeal would be to interfere with 
vested rights acquired under the ordinance which 
it is sought to repeal.’ But an ordinance may be 
repealed at any time before compliance with the 
steps necessary to render it effective, because in 
such ease no one is deprived of any vested right,°°. 
and ordinances making grants may be repealed be- 


441, 12 NE 238. Parish Police Jury, 111 U. S. 716, 4 


Fla.—Greeley v. Jacksonville, 17 99, See supra § 887. SCt 648, 28 L.,ed. 574; Louisiana v. 
Fla. 174. 90. Simpson vy. State, 179 Ind. 196,|Pilsbury, 105 U. S. 278, 26 L. ed. 

Ill—Du Quoin First Nat. Bank v. | 201, 99 NE 980 [eit Cyc ul. 1090; Chicago, ete, R. Co. v. Minne- 
Keith, 84 Ill. A. 103 [aff 183 Ill. 475, 91. U. S.—Louisiana v. Pilsbury, |sota Cent. R, Co., 14 Fed. 525, 4 Mc- 
56 NE 179]. 105 U. S. 278, 26 L. ed. 1090. Crary 606. 


Ind.—Simpson v. State, 179 Ind. 
196, 201, 99 NE 980 [cit Cyc]; Swin- 


Ala.—Port ‘of Mobile v. Louisville, 
ete., Co., 84 Ala. 115, 4 S 106, 5 AmSR 


Ark.—Reiff v. Conner, 10 Ark, 241. 
Ga.—Rome y. Lumpkin, 5 Ga. 447. 


dell v. State, 143 Ind. 153, 42 NE 342. Tll.—Gormley v. Day, 114 Ill. 185, 
528, 35 LRA 50; Welch v. Bowen, Cal.—Santa Barbara v. Davis, 6 Cal. |28 NE 693; Quincy v. Bull, 106 Il. 
337; Baldwin v. Smith, 82 Il. 1624 


103 Ind. 252, 2 NE 722. A. 342, 92 P 308 


Tl.— Quincy v. Bull, 


106 Til. 3387; Peo. v. Chicago West Div. R. Coy 


Iowa.—Snouffer v. Cedar Rapids, 
etc,, R. Co., 118 Iowa 287, 92 NW 795 
ke v. State, 2 Iowa 165, 63 AmD 

Md.—Robinson vy. Baltimore, 93 Md. 
208, 49 A 4, 

Miss.—Amite Ry School Bd. v. 
Reese, 108 S 439. 

Mo.—Barber Asphalt Pav. Co. v. 
Ullman, 137 Mo. 543, 38 SW 458; Kan- 
sas v. White, 69 Mo, 26; Kaime v. 
Harty, 4 Mo. ‘A. 357 

Nebr.—Hall’s Application, 10 Nebr. 
537, 7 NW 287. 

N. J.—Stemmler vy. Madison, 82 N. 
J. L. 596, 83 A 85, AnnCasi913D 767 
{eit Cyc]; Hudson -Tel.. Co. .v.. Jer- 
sey City, /49 N. J..L.. 303; 8 A 123, 
60 AmR 619. 

N. Y.—CAenango Bank v. Brown, 
26 N. Y 467; Ashton v. Rochester, 
. 60 Hun 372, 14 NYS 855 faff. 1383 N.Y. 
ae 30 NE 965, 31 NE 334, 28 AmSR 


Oh.—State v. Rice, 96 Oh. St. 574, 
117 NE 893. 

Pa.—Philadelphia vy. Bowman, 175 
Pa. 91, 34 A. 353. 

R. I.—Hunt vy. Sanders, 30 R. I. 
480, 76 A 179. 

Ss. C.—Charleston vy, Wentworth St. 
Baptist Church, 35 S. C. L. 306 

Tex.—Belton v. Head, (Civ. Ag) 137 
SW 417, 418 [quot Cyc]. 

Eng.—-Rex Vv. Binds L3. Hast) 367, 
104 Reprint 412; Rex v. Ashwell, 12 
East 22, 104 Reprint 9. 


Man.—Re Winnipeg Beach By-Law |! 


No. 92, 30 Man. 192, 50 DomLR 712, 
[1919] 3 WestWkly 696; Doyle v. 
Dufferin, 8 Man. 286. 

Ont.—Atty.-Gen. v. Toronto, 6 Ont. 
L. 159; Lawrason v. Dundas, 18 Ont 
WN 22; In re Great Western R. Co., 

U. C. C. P. 28. See Re Powers, 29 
Ont...671. 
-  Que.—Turgeon v. Levis, 36 Que. 
K. B. 182; St. Leon-le-Grand v. Bau- 
ger, 26 Que. Te Bike os 

[a] Administrative ordinance. 
An ordinance fixing the fiscal year 
of a municipal corporation is an ad- 
‘ministrative measure and is subject 
to repeal. Du Quoin aes Nat. Bank 
v. Keith, 84 Ill. A. 10 

85. See cases Sits note 84; and 
infra § 888. 

86. Re Powers, 29 Ont. 571. 

87. See cases supra note 84. 
. 88% Noonan v. Peo., 183 Ill. 52, 55 
NE 679; Pardridge v. Hyde Park, 
131 IU, 537, 23 NH 345; Hyde Park 


Metropolitan Gas Co. v. Hyde Park, 
27 Tll. A. 361; ‘Peo. v. Chicago West 
Diver Cort set Le cAe tary 

Iowa.—Burlington v. Burlington St. 
R. Co., 49 Iowa 144, 31 AmR 145. 

La.—Missowri, ete., Trust Co. v. 
Smart, 51 La. Ann. 416, 25 S 443; 
New Orleans v. Great Southern Tel., 
etc., Co., 40 La. Ann: 41, 3 S 538, 
8 AmSR 502; New Orleans El. R. 
Co. v. New Orleans, 30 130 Am‘ 127, 
PS -434: 

Mo.—State v. Laclede Gaslight C®., 
ae Mo. 472, 14 SW 974, 22 AmSR 
789. 

Wis.—Ashland v. Wheeler, 88 Wis. 


| 607, 60 NW 818. 


B. C.—Cunningham v. New West- 
minster, 18 B. C. 188, 14 DomLR 918. 

[a] Rule applied.—Where a city, 
by ordinance, has granted the right 
to a railroad corporation to lay its 
tracks through the streets of the city, 
an ordinance attempting to repeal 
such ordinance is void. ‘Port of Mo- 
bile v. Louisville, etc., .R. Co., 84 
Ala. 115, 4 S 106, 5 AmSR 342. 

[b] Ordinances held not in the na- 
ture of a contract.—Goszler v. George- 
seine 6 Wheat. (U. S.) 593; 5 L. ed. 

Boe 

92. See cases supra note 91. 

93. See infra text and note 96. 

{a] An act granting a franchise 
which is a mere license to enjoy the 
privilege conferred for the time, and 
on the terms specified, is subject to 
future legislative control and may be 
taken away by an act of the body 
granting it. Stone v. Mississippi, 101 
U.S: $14, 25 (, ed. 19: 


94. rie v. Paskett, 14 Pa. Super. 
400. 

95. Cunningham v. New West- 
Sean aD To Beer tes) ia eDom Lik 
9 


96. Sioux City St. °*R. Co. v. Sioux 
CiLy Leow Ul see aoy 11 SCt 226, 34 L. 
ed. 898; Greenwood v. Union Freight 
IRA CO, B05 SUE sa Ve. 26" eed)! 961. 
Southern Bell Tel., ete., Co. v. Rich- 
mond, 98 Fed. 671 [aff 103 Fed. 31, 
44 CCA 147 (app dism 22 SCt 934, 
46 L. ed. 1264)]; Peo. v. O’Brien, 111 
N. Y. 1, 18 NE 692, 7 AmSR 684, 2 


LRA 255; Peo. v. Boston, etc., R. Co., 
70) ING Xiemn.9 

97. Sioux City 
City. 138 U.S. 98, 11 SCt 226, 


U. S.—Louisiana y. St. Martin 


St: 8: Go. v. "Sioux 
34 L, ed. 


98. 


Ill, A. 125 [aff 118 Ill. 113, 7 NE 116%, 
Ind.— Swindell v. State, 143 Ind. 
153, 42 NE 528, 35 LRA 50; Terre 
Haute v. Lake, 43 Ind. 480. 
Iowa.—Snouffer v. Cedar Rapids, 
ete., R. Co,, 118 Iowa 287, 92 NW 79; 
Burlington v. Burlington St. R. Co., 
49 Iowa 144, 31 AmR 145; Des Moines 


ae Chicago, etc, R. Co. 41 Iowa 
La.—Missouri, etcs5 Trusts Coit. 
Smart, 51 La, Ann. 416, 25 S 4438; 


New Orleans v. St. Louis Church, 11 
La. Ann. 244; Musgrove v.-St. Louis 
Catholie Church, 10 La. Ann. 431. 


bantam ine, v. Hillman, 37 Me. 
Md.—State v. Graves, 19 Md. 351, 
81 AmD 639. 


Mass.—Pond v. Negus, 3 Mass. 230, 
3 AmD 1381. 

Mo.—State v. Ross, 49 Mo. 416. 

N. J.—Hudson Tel. Co. v. Jersey 
City, “49° ONE. .Bis 63803) 68 Al 228) .60 
AmR 619; Cape May, ete., R. Co. v. 
Cape May, 35°N.S> Hq: 419) 

N. Y.—Peo. v. O’Brien, 11.N. Y.. 
Le ee NE 692, 7 AmSR 684, 2 LRA 

Oh.—State v. Pinto, 7 Oh, St. 355. 

Pa.—In re Augusta Tp. Road, 17 


Pa. 71; Erie v. Paskett, 14 Pa. Super. 


400. 
S. C.—Charleston v. Wentworth St. 
Baptist Church, 85.S.:C. di. 306. 


"Yex.—Belton v. Head, (Civ. A.) 137 


SW 417, 418 [quot Cyc]. 

Vt.—Stoddard v. Gilman, 
568 

Eng.—Rex v. Bird, 
104 Reprint 412; Rex’ v. Ashwell, 12 
East 22, 104 Reprint 9;.Newling v. 
Francis, 3 T. R. 189, 100 Reprint 525. 

Ont.—In re Great Western R. Co.,, 
23) Us Gs (Cie? 28; \Cunninehamv. 
Almonte, 21 U. C. C. P. 459. 

99. Gormley v. Day, 114 Ill, 
28 NE 693. : 

[a] Rule applied.—Where a vil- 
lage charter provides that ordinances 
shall not take effect until ten days 
after three copies thereof shall have 
been posted by the clerk, and that 
such posting shall be within thirty 
days after their adoption, no rights 
ean be acquired under an ordinance 
vacating certain streets until such 
posting has taken place, and until ten 


22 Vt. 


days thereafter; and until this takes. 


place, the ordinance may be repealed 
without depriving anyone of any 


1s hast Soy: 


185, 


564 [48 C.J.] 


fore acceptance. 

Prior notice. An ordinance judicial in its nature 
cannot be repealed wholly or in part except upon 
due and proper notice.’ 

[§ 889] c. Methods of Repeal—(1) In General. 
The act which repeals an ordinance must be of 
equal dignity with the act which establishes it,® 
and must be enacted in the manner. required for 
passing a valid ordinance. Accordingly an ordi- 


nance or by-law can be repealed only by another. 


ordinance or by-law,® and not by a mere resolu- 
tion® or motion’? or by a void ordinance.’ There 
are two methods of repeal: (1) Express, that is, 
by positive expression in the repealing legisla- 
tion.? (2) Implied, that is, by subsequent valid 
legislation incompatible with the existing ordi- 
nance.° If a charter requires an express repeal, 
a repeal by any other method is invalid.!? 

[§ 890] (2) Express Repeal—(a) By Common 
Council. The simple and direct mode of effecting 
repeal of an ordinance is by a later ordinance 
passed by the common council, enacting that. the 
former ordinance, describing it, is hereby repealed.” 
vested right. Gormley v. Day, 114 
Ill. 185, 28 NE 693. 

1. East St. Louis Union R,. Co, v. 


Bast St. Louis, 39 Ill. A. 398; Wau- 
kesha Hygeia Mineral Spring Co. v. 


ete;, 
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v. Chicago, 174 Ill. 
Hibbard v. Chicago, 
NE 256, 40 LRA 621; 


[9§ 888-802 


But this may be inserted in an ordinance contain- 
ing other legislation also.1% So a later ordinance, 
containing a general repealing clause, repeals a 
former one, when the first two sections of each are 
the same, and all other matter of the first is sup- 
plied by adequate provisions in the second.1* 

[§ 891] (b) By State Legislature. Although the 


‘power of express repeal of a municipal ordinance 


is seldom exercised by the general assembly, yet, 
since it confers upon the municipality its power of 
legislation, and may at any tie in its discretion 
revoke that power wholly or in part, in states where 
special municipal legislation is not forbidden by 
constitution’® it is competent for the supreme legis- 
lative power of the state to pass a statute expressly 
repealing an ordinance.!® 

§ 892] (3) Implied Repeal—(a) By Ordinance— 
aa. In General. Under its power to repeal!’ a mu- 
nicipal council, unless prohibited by statute, con- 
stitution, or charter,1® may repeal an ordinance 
or by-law by implication without express words to 
that effect in the repealing ordinance.1® An implied 
repeal is effected whenever the later ordinance is 


439, 51. NE 596;|Co., 25 S. D. 409, 127 NW 582, 586 
yey Be 91,50] [quot Cyc]. 
Bloomington, Tex.—Laredo vy, Frishmuth, (Civ. 
Riwiete.;. -Couw. Bloomington, 123 |} A.) 196 SW 190. 
Tl. A. 639; Hearst’s Chicago Ameri- 9. In re Ackerman, 6 Cal, A. 5, 


Waukesha, 83 Wis. 475, 53 NW 675. 

[a] Thus, where a village board 
has, by ordinance, granted to a cor- 
poration the right to lay water pipes 
in its streets, it may reconsider such 
ordinance before it takes effect, or, 
after it takes effect, before it is ac- 
cepted or acted upon by the corpo- 
ration. Waukesha Hygeia Mineral 
Spring Co. v. Waukesha, 83 Wis. 475, 
53 NW 675. 

{b] Improvement ordinances, un- 
til accepted, or even after acceptance 
but before the beginning of opera- 
tions thereunder, may be repealed. 
Noonan v. Peo., 183 Ill. 52, 55 NE 
679; Kaime v. Harty, 4 Mo, A, 357 
[rev on other grounds 73 Mo. 316]. 

2. American Malleable Co. Le 
Bloomfield, 83 N. J. L..728, 85 A 167. 

[a] Adjudication of property 
rights.—An ordinance. which affects 
and practically adjudicates property 
rights can be repealed only after no- 
tice, actual or constructive, has been 
given to those whose rights are af- 
fected. American Malleables Co. v. 
Bloomfield, 83 N. J. L. 728, 85 A 167; 
Moore v. Haddonfield, 62 N. J. L. 386, 
792, 41 A 946; Cape May v. Cape May, 
ete, “RR: Coin GUNG Je Wo 2245377 A. 
892, 39 LRA 609. 

3. Beem v. Davis, 31 Ida. 730, 175 
P 959; Chicago, etc, R. Co. v. Chi- 
cago, 174 Ill. 439, 51 NE 596; Sagi- 
naw v. Consumers’ Power Co., 213 
Mich. 460, 182 NW 146; San Antonio 
v. Micklejohn, 89 Tex. 79, 383 SW 735. 
And see cases infra note 4. 


4 Jil.—Hibbard v. Chicago, 173 
Ill. 91, 50 NE 256, 40 LRA 621. 
Ind.—State v. Swindell, 146 Ind. 


527, 45 NE 700, 58 AmSR 375, 35 LRA 
50 


Mich.—Naegely v. Saginaw, 101 
Mich. 532, 60 NW 46. 

Minn.—Steenerson v. Fontaine, 106 
Minn. 225, 119 NW. 400. 


N. J.—Marx v. Ft. Lee, (Sup.) 132 


A 320; American Malleables Co. v. 
Bloomfield, 83 N. J. L. 728, 85 A 
167. 


Ss. D.—Mitchell v. Dakota Cent. Tel. 
Co., 25 S. D. 409, 127 NW 582, 586 
[quot Cyc]. 

Tex.—Laredo v. Frishmuth, (Civ. 
A.) 196 SW 190. 

Ont.—Cunningham v, Almonte, 21 
BA CICr P4259) 

Dillon Mun. Corp. (5th ed.) § 571. 

5. Ill.—Peo. v. Latham, 208 Ill. 9, 
67 NE 403; Peo. v. Mount, 186 Ill. 
560, 58 NE 360; Chicago, ete., R. Co. 


can v. Spiss, 117 Tll. A. 436; Hope v. 
Alton; d16)-T1l, A. 116) aff. 2149911" 
152, 73 NE 406]; Joliet v. Petty, 96 
Tll. A. 450; Backhaus Vv. PO0.,,.08 (eel. 
As 173. 

Ind.—State v. Swindell, 146 Ind. 
527, 45 NE 700, 58 AmSR 375, 35 LRA 
50; Swindell v. State, 143 Ind, 153, 
42 NE 528, 35 LRA 50. 

Ilowa.—Mart v. Grinnell, 194 Iowa 
499, 187 NW 471; Cascaden v. Water- 
loo, 106 Iowa 673, 77 NW. 333; Ryce 
Vv. Osage, 88 Lowa 558; 55 NW. 632. 

Mo.—State v. Edwards, 305 Mo. 
431, 440, 266 SW 127 [cit Cyc]. 

N, J._-Marx v. Ft. Lee, (Sup.) 132 
Ay 320; American Malleables Co.. v. 
Bloomfield, 83N.oJ. La. '728,-85, Ay 167, 

S. D.—Mitchell ’v. Dakota Cent. 
Tel. Co., 25 S. D.. 409, 127 NW. 582, 
586 [quot Cyc]. 

Tex.—San Antonio v, Micklejohn, 
89; Tex.) 79, 33, SW. 7356; 

Que.—St. Leon-le-Grand y. Bauger, 
26 Que. K. B. 183; Loiselle v. Temis- 
caming, 50 Que. Super. 387, 33 Dom 
RL 686. 

6. See cases supra note 5. 

[al Resolution providing that a 
particular ordinance theretofore duly 
enacted “be reconsidered” is not a re- 
peal of such ordinance. Ashton v. 
Rochester, 60 Hun 372; 14 NYS 855 
[aff 183 N. Y. 187, 30 NE 965, 31 NE 
334, 28 AmSR 619}. 

[b] Resolution rescinding a for- 
mer resolution conditionally only is 
inoperative, Buffalo v. Chadeayne, 
134 N. Y. 163, 31 NE 443. 

[e] Resolution that 4 certain or- 
dinance “be reconsidered” does not 
amount to a repeal. Ashton vy, Roch- 
ester, 60 Hun 872, 14 NYS 855 [aff 133 
ING PY cos NE 965, 31 NE. 334, 28 
AmSR 619]. 

7. See cases supra note 5. 

[a] An ordinance cannot be re- 
pealed by mere verhal motion to that 
effect without reference to the title, 
number, or date of passage of the 
ordinance to be repealed. State v. 
Swindell, 16 Ind. 527, 45 NE 700, 58 
AmSR 375, 35 LRA Pe 


Sy Ad Co. v. Mont- 
gomery, 913 Ala. 45 2 455, 105 S 214 
[eit Cye], 


Ill.— Peo. v. Mount, 186 Ill. 560, 58) 
NE 36,0. 
Ind.—Ensley v. State, 172 Ind. 198, 
88 NE 62. 
SOs a 


R. I.—Hunt vy. Sanders, 
480, 76 A 179. 
S. D.—Mitchell v. Dakota Cent. Tel, 


91 P 429; Marietta v. Fearing, 4 Oh. 
427; Horr & B. Mun. Pol. Ord. §§ 60, 
61. See also infra §§ 890, 891. 

10. Cal.—In re Ackerman, G7 Cale 
A.-5, 91, P’ 429; 
oatlt .—Naylor vy. Galesburg, 56 Ill. 

Bs 

lowa.—Decorah y. Dunstan, 38 Iowa 
6 


Ky.—wWethington y. Owensboro, 53 
SW 644, 21 KyL 960. 

Mich.—De Lano v. Doyle, 120 Mich. 
258, 79 NW 188; Grand Rapids v. 
Norman, 110 Mich. 544, 68 NW 269; 
Lenz v. Sherrott, 26 Mich. 139. 

N. J.—Burlington y. Estlow, 43 N. 
A fone BS 

N. Y.—Dexter, ete., R. Co. v. Allen, 
16 Barb. 15. 

Oh.—Lorain Plank Road Co, v. Cot- 
ton, 12-Oh. St. 263. 

Tenn.—Schmalzried v. White, 97 
Tenn. 36, 36 SW 393, 32 LRA 782. 

W. Va.—Knight v. West Union, 45 
W. Va. 194, 32 SE 163. 

See also infra §§ 892-894. 

11. St. Louis v. Sanguinet, 49 Mo. 
581 (under St. Louis city charter, pro- 
viding that no special or general or- 
dinance which is in conflict with 
general ordinances of prior date shall 
be valid until such prior ordinance, 
or the conflicting parts thereof, be 
repealed by express terms, a general 
ordinance imposing a license on real 
estate agents, and not in express 
terms repealing a prior general ordi- 
nance imposing a license on such 
agents, is invalid). 

12, Anderson L, D.; 2 Bouvier L. 
D.; New Orleans vy. Lakowsky, 158 
La. 70, 108 S 513. To same effect 
Lenz y. Sherrott, 26 Mich. 139. 

13. State v. Enger, 81 Minn, 399, 
84 NW 218. 


14. Com. v. Lebanon City, 7 Pa. 
Dist. 163. 

15. See supra § 219. 

16. Marietta v. Fearing, 4 Oh. 427. 

{a] Thus a statute regulating the 


taking up of stray animals, and pro- 
viding that nothing in any municipal 
charter shall be construed to author- 
ize an ordinance dealing with the sub- 
ject in any other manner, repeals an 
existing valid ordinance of that de- 
scription. Marietta vy. Fearing, 4 Oh. 
hs 
17. 
18. 


See supra § 887. 

See infra text and note 26. 
19. Ala.—Barton v. Gadsden, 

Ala. 495; Birmingham  v. 

4 Ala. A. 279, 58 S 944. 


79 
Baranco, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 892-893] 


so incompatible with, or repugnant to, the former 
that both cannot stand together in a system of | 
laws;°° as in such ease the later ordinance is ad- 
judged to express the legislative intention as to 
the subject matter, and the former from its irrecon- 
cilable conflict therewith is held to be repealed.** 
However, it is of course essential to the repeal that 
the later act shall contain all the requisites of 
The repeal thus effected may be 
total, affecting the whole of the former ordinance ;** 
or it may be partial and affect only such separable 
parts of it as are essentially repugnant to the 


‘valid ordinance.?2 


- Colo.—Denver, etc., R. Co. v. Colo- 
rado Springs, 67 Colo. 288, 184 P 373. 

D. C.—Stevens v. Stoutenburgh, 8 
App. 513. 

Hia.—Jacksonville v. Ledwith, 26 
oo 163, 7 S 885, 23 AmSR 558, 9 LRA 


Ga.—Brown vy. Atlanta R., etc., Co., 
113 Ga. 462, 39 SE 71. 

Ill. Booth y. Carthage, 67 Ill. 102; 
Springfield y. Interstate Independent 
Tel., etc., Co., 201 Ill. A. 227 [aff 279 
Ill. 324, 116 NE 631]. 

Ind.—Coghill v. State, 37 Ind. 111. 
Pr ea ag vy. Dunstan, 38 Iowa 

Ky.—Wethington vy, Owensboro, 53 
SW 644, 21 KyL 960. 

La.—Crowley vy. Ellsworth, 114 La, 
ae 38 S 199, 108 AmSR 353, 69 LRA 

Mich.—De Lano vy. Doyle, 120 Mich. 
258, 79 NW 188; Grand Rapids v. Nor- 
man, 110 Mich. 544, 68 NW 269; Lenz 
v. Sherrott, 26 Mich, 139. 


Nebr.—Ex p.. Wolf, 14 Nebr, 24, 
14 NW 660. 

N. le Soe v. Estlow, 43 N. 
Fey a ewe 

Oh.—State v. Otis, 98 Oh. St. 83, 
120 NE 313. 

Or.—State v, Kelsey, 66 Or. 70, 133 
P 806. 

Pa.—Com, y. Lebanon Oi ial el bet 
Dist. 163. 

Tenn.—Schmalzried v. White, 97 
Tenn. 36, 36 SW 393, 32 LRA 782. 

Tex.—Laredo v. Frishmuth, (Civ. 


oy tI SV LOO, 


W. Va.—Knight v. West Union, 45) 


W.. Va. 194, 32° SH 1638: 
Wis.—Ashland Water Co. v. Ash- 
land County, 87 Wis. 209, 58 NW 235. 
[a] Repeal by amendment. 
Where a municipal ordinance pro- 
vides that a former ordinance “is 
hereby amended so as to read as 
follows,” any provisions of the for- 
mer ordinance not found in the later 
one are repealed. Ashland Water 
Co. v, Ashland County, 87 Wis, 209, 
211, 58 NW 235 (“It is assumed that 
the enacting body intended to omit 
. from the law those provisions of the 
old statute or ordinance which are 


mot preserved and re-enacted in the 
new’’). 
20. Ala.—Barton v. Gadsden, 79 


Ala. 495; Birmingham vy. Baranco, 
4 Ala. A. 279, 58 S944, 

D. C.—Stevens y. Stoutenburgh, 8 
App. 513. 

Fla.—Jacksonville v, Ledwith, 26 
Fla. 163, 7 S 885, 23 AmSR 558, 9 
LRA 69; Greeley v. Jacksonville, 17 
Fila, 174. 

¥ll.—Peisner v. Chicago, 318 I11. 
138i 149" NE "185" Cooks ete; Co: 
Chicago Sanitary DUS ele Ge EE 
52 NE 870; Holdom v. Chicago, 
T0935 48 NE 164; Booth v. Car- 
thage, 67 Til, 102: Naylor v. Gales- 
burg, 56 Ill. 285; Peo, v. Helmel, 154 


Till. A. 449. 
WAM Lis pa 00 


Iowa.—Des Moines 


Towa 648, 8 NW 6388; Decorah v, Dun-| 


stan, 38 Towa 96. 
Ky. —Harris v. Morganfield, 201 Ky. 


588, 257 SW 1032; Mullins v. Nordfow, 


170 Ky. 169, 185 SW 825; Wething- 
ton v. Owensboro, 53 SW 644, 21 KyL 


960. 
La.—Crowley v. Ellsworth’ 114 La. 


308, 38 S_199, 108 AmSR 3538, 69 
LRA 276; Bozant v. Campbell, 9 Rob. 
411. 
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Under special 


Mich.—DeLano y. Doyle, 120 Mich. 
258, 79 NW 188; Grand Rapids v. 
Norman, 110 Mich,. 544, 68 NW 269. | 

Nebr.—-Ex p. Wolf, 14 Nebr. 24, 14 
NW 660. 

N. J.—Von der Leith v. State, 60 
N. J. L. 590, 40 A 1132; Burlington 
v. Estlow, 43 N. J. L. 13; Public Serv. 
Corp. v. De Grote, 70 N. J. Eq. 454, 
62 A 65; Budd v. Camden Horse R.' 
Co., 63 N. J. Eq. 804, 52 A 1130. 

Oh.—State y. Otis, 98 Oh. St. 83, 
120 NE 313. 

Or.—State v. Kelsey, 66 Or. 70, 133, 
P 806. 

Pa.—Leader Printing, etc., Co, v. 
Cauffiel, 23 Pa. Dist. 157; Com, v. 
Lebanon City, 7 Pa. Dist. 163. 

Tenn.—Schmalzried v. White, 97 
Tenn. 36, 36 SW 393, 32 LRA 782. 

W. Va._—Knight Vv. "West Union, 45) 
W. Va. 194, 32 SE 163. 

[a] Ilustrations.—(1) An ordi-; 
nance prohibiting the sale of spiritu- 
ous liquors under'a penalty is re- 
pealed by a subsequent ordinance 
prohibiting their sale without a li-! 
cense, the price of which is pre- 
seribed. Barton v. Gadsden, 79 Ala. 
495. (2) Where an ordinance amend- 
ing a section of a former ordinance 
provides that such section “shall read: 
as follows,” stating the provisions, 
the section as amended becomes for. 
all future purposes the entire sec-: 
tion, and anything which was in the: 
original section, but is omitted from: 
it as amended, is repealed. Jackson- 
ville v. Ledwith, 26 Fla. LOS) (TUS 
885, 28 AmSR 558,°9 LRA 69. (8); 
A subsequent ordinance revising the, 
whole subject of selling or delivering 
any spirituous liquors will be held 
to be a substitute for all prior regu- 
lations on the same Subject, although 
words of repeal are not used. Booth 
v. Carthage, 67 Ill. 102. (4) An ordi-) 
nance providing that municipal ,offi- 
cers shall receive fixed salaries and 
that they should pay into the treas- 
ury fees collected by them repeals 
a trial ordinance under which the 
officers retain certain fees as com- 
pensation for their services but re- 
ceive no salary. Des Moines vy. 
Hillis, 55 Iowa 6438, 8 NW 688. (5) 
An ordinance calling for an election 
under a statute providing for sub- 
mission to voters of the question of 
water supply improvement is within 
the rule that, if there is a conflict 
between two ordinances and the last, 
covers the entire subject, the first is 
repealed by implication. Harris v. 
Morganfield, 201 Ky. 588, 257 SW 
1032. (6) A special ordinance, grant- 
ing to a particular person permis- 
sion to store refined oils within the 
city limits, is repealed by -a subse-, 
quent general ordinance applicable 
to all persons making such storage 
of oils a criminal offense. Crowley 
vy. Ellsworth, 114 La, 308, 38 S 199, 
108 AmSR 3538, 69 LRA 276. (7) A 
resolution of a city council providing 
for the submission of a new charter 
to the voters of the city and provid> 
ing for publication of notice of the 
election and of the charter impliedly 
repeals a prior ordinance prescribing 
the manner and length of publication 
of proposed charter -amendments. 
State v. Kelsey, 66 Or. 70, 133 P 806. 

{b] An initiated ordinance repeals 
a prior ordinance in so far as the 
two ordinances are in conflict. State 


later ordinance.** 
portions are not separable from the rest of the 
ordinance, then the repeal is total.?® 
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If, however, these repugnant 


charter provisions, prohibiting re- 


peal by implication, any special or general ordi- 
nance, in conflict with a prior general ordinance, 
unrepealed by express provision to that effect, is 
void and inoperative,”* although there 
thority apparently to the contrary.?* 

[§ 893] bb. Repeal When Not Implied. Repeals 
by implication are not favored.?* 
nance without negative words will not repeal by 


ls some au- 


A general ordi- 


v. Otis, 98 Oh. St. 83, 120 NE 313. 

21. Naylor v. Galesburg, 56 Ill. 
285; Grand Rapids v. Norman, 110 
Mich, 544, 68 NW 269; Von der Leith 
v. State, 60 N. J. L. 46, 37 A 436 
Laffic6 0% Nitid.:; Ta) 590,740) AT aon: 
Burlington v. Estlow, 43 N. J. L. 13; 
Roche v., Jersey City, 40 N. J. L. 
257; Schmalzried v, White, 97 Tenn. 
36,.36 SW 393, 32 LRA 782. 

[a] General rule governing the 
construction of statutes, that the 
later statute clearly intended to pre- 
scribe the only rule which shall 
govern the case provided for should 
be construed to repeal the earlier, 
has been applied to ordinances. 
Roche v. Jersey City, 40 N. J. L. 257. 

{b] The later ordinance must be 
taken as a substitute for the former, 
which, except as to transactions past 
and closed, must be regarded as if 
it had never existed. Peisner v. 
Chicago, 318 Ill. 131, 149 NE 18. 

22. Chicago, etc., R. Co. v. Chicago, 
174 Tll, 439, 51 NE 596; Naegely v. 
>aginaw, 101 Mich. 532, 60 NW 46; 
Laredo v. Frishmuth, (Tex. Civ. A.) 
196 SW 190. . See also supra § 811 


et seq. 
Booth v. Carthage, 67 Ill. 102; 


23. 

Decorah v. Dunstan, 38 Iowa 96. 

24 Goldsmith v. Huntsville, 120 
Ala. 182, 24 S 509; Noonan v. Peo., 
183 Ill, 52, 55 NE 679; Pardridge v. 
Hyde Park, 1381 Dll. 537, 23 NE 345; 
Hyde Park v. Corwith, 122 Ill. 441, 
12 NE 238. 

25. Budd v. Camden Horse R. Co., 
61 N. J. Eq. 543, 48 A 1028. 

26. Lemoine v. St. Louis, 72 Mo. 
404; Asphalt, ete., Constr. Co. v. 
Haenssler, (Mo. A.) 80 SW 5. 

[a] Application of rule.—Where 
there is an existing ordinance not 
expressly repealed, imposing a li- 
cense tax of fifty dollars on brokers, 
a subsequent ordinance imposing a 
license tax of one hundred dollars 
on the same occupation is invalid, 
where the charter provides that “no 
special or general ordinance which is © 
in conflict with general ordinances 
of prior date shall be valid or effec- 
tual until such prior ordinance, or 
the conflicting parts thereof, are re- 
pealed by express terms.” St. Louis 
v. Sanguinet, 49 Mo. 581, 582. 

27. Denver, etc., Co. v. Colo- 


R, 
page Springs, 67 Colo. 288, 184 P 373. 


U. S.—Chicago v. Insull, 241 
rea "370, 154 CCA 250 
Ala.—Goldsmith y. ‘Huntsville, 120 
Ala. 182, 24 S 509. 
Cal.—Rigdon v. San Diego, 30 Cal. 
IAM Se Nl Scisyley, 


Conn.—Walsh v. Bridgeport, 88 
ae 528, 91° A 969, -AnnCasil9L7B 
318. 


Del.—Taylor v. Smith, 13 Del. Ch. 
39, 115 A 413. 

11],—Chicago v. Chicago, etc., R. Co., 
261 Ill. 478, 104 NE 240; Peo. v. Harri- 
son, 185 Ill. 307, oe oe 1120; Chicago 
v. Chicago, ete iE. Co.. Li Tl. 
A. 444 [aff 261 in 178 104 NE 40]. 

Ind.—Indianapolis v. Martin, 45 
Ind, A. 256, 89 NE 599. 
A ee abe re Bailey, 64 Kan. 887, 68 

5 

Ky. —Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025. 

La.—Hammond vy, Badeau, 137. La. 
828, 69 S 202. 

Md.—Smyrk v. Sharp, 82 Md. 97, 
33 A 411. 
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implication from their repugnancy the provisions 


of a former special ordinance.?® 


‘be no repeal by implication unless the provisions 
of the later ordinance are so inconsistent with, and 
repugnant to, the provisions of the former that 
they cannot stand together;*° effect will be given 
to both ordinances if this can be done.** 
ciple has been applied in respect of-a wide variety 
of municipal legislation, as for instance to ordi- 
Bids for public work;*? fees 
and salaries of officers ;*° granting of franchises to 


nances relating to: 


public service corporations,*4 and 


liquor licenses;°° hanging or suspending of signs 
on streets;°° imposition of license taxes on retailers 


$ 


Mich.—Detroit v. Detroit United R. | 


Co., 215 Mich. 401, 184 NW 516. 
Minn.—State v. Crummey, 17 Minn. 


Mo.—Gerhart v. St. Louis, 307 Mo. 
206, 270 SW 680. 

Nebr.—Ex p. Wolf, 14 Nebr. 24, 14 
NW 660. 

N. J.—Montelair v. Scola, 76 N. J. 
13st, 69 Al451. 

N. Y.—Peo. v. Kaye, 160 App. Div. 
644, 146 NYS 398 

Or.—State v. Sanborn, 101 Or. 686, 
201 P 430. 

Pa.—Erie v. Griswold, 184 Pa. 435, 
39 AC231, 

R. I.—Providence v. Union R. Co., 
12 ae I. 473. 

C.—Columbia v. Phillips, 101 S. 
(Ove 30 85 SE 963. 

S. D.—Mitchell v. Dakota Cent. Tel. 
Co., 25 S. D. 409, 127 NW 582. 

‘Tex.—Tomassi v. San Antonio, 
(Civ. A.) 268 SW 273. 

Wash.—Hidemiller v. Tacoma, 14 
Wash. 376, 44 P 877. 

Wis.—State v. Milwaukee Electric 
R., ete., Co., 144 Wis. 386, 129 NW 623, 
140 AmSR 1025. 

29. State v. Sanborn, 101 Or. 686, 
201 P 430. 


30. U. S.—Chicago v. Insull, 241 
Fed. 370, 154 CCA 250. 
Ala.—Ferrell v. Opelika, 144 Ala, 


135, 39 S 249; Goldsmith v. Hunts- 
ville, 120 Ala. 182, 24 S 509; Greens- 
boro v. Mullins, ns Ala. 341. 

: Cal.—Rigdon v. San Diego, 30 Cal. 
A. 107, 157 P 518; Laurelle v. Bush, 
17 Cal. A. 409, 119 P 953; In re Acker- 
man, 6 Cal. A. Sy 91 P 429. 

Conn.—Walsh v. Bridgeport, 88 
Conn. 528, 91 A 969, AnnCas1917B 318. 

Del.—Taylor v. Smith, 18 Del. Ch. 
39, 115 A 413. 

Ill.—Thompson vy. Highland Park, 
187 Ill. 265, 58 NE 328; Peo. -v. Mount, 
186 Ill. 560, 58 NE 360 {aff 87 Ill. A, 


194]; Peo. v.: Harrison,-185 Tl. 307, 
56 NE 1120. 
Ind.—Indianapolis v. Martin, 45 


Ind. A. 256, 89 NE 599. 

Kan.—In re Bailey, 64 Kan. 887, 68 
P 53; Franklin v. Westfall, 27 Kan. 
614. 

\y.—Lovell v. Mt. Vernon, 215 Ky. 
143, 284 SW 1025; Henderson vy. Ken- 
tucky Peerless Distilling CossloWkky. 
1, 170 SW 210. 

La.—Hammond v, Badeau, 137 La. 
828, 69 S 202. 

Ma. De v. Sharp, 82 Md. 97, 33 
A 41 

Mich: —Detroit v. Detroit United R. 
Co., 215 Mich. 401, 184 NW 516; De 
Lano v. Doyle, 120 Mich. 258, 79 "NW 
188. 

Minn.—State v, Crummey, 17 Minn. 
72. 

Mo.—-Gerhart v. St. Louis, 307 Mo. 
206, 270 SW 680; St. Louis v. Kell- 
man, 235 Mo. 687, 139 SW 443; Rusch- 
enberg v. Southern Electric’ R. Co., 
161 Mo. 70, 61 SW 626; O’Laughlin v. 
Kirkwood, 107 Mo. A. 302, 81 SW 512; 
Jeans v. Morrison, 99 Mo. A. 208, 73 
SW 235. 

Nebr.—Ex p. Wolf, 14 Nebr. 24, 14 
NW 660. 

N. J.—Montclair v. Scola, 76 N. J. 
Ly 137,69 A 451. 
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And there ean 


This prin- 


the granting of 


N. Y.—Peo. v. Kaye, 160 App. Div. 
644, 146 NYS 398; Martineau v. 
Rochester R. Co., 81 Hun 263, 30 NYS 
778 [aff 146 N. Y. 376. mem, 41 NE 
90 mem]; New York v. Wood, 15 Daly 
341, 6 NYS 657; New York v. Hyatt, 
3 E. D. Smith 156. 

Pa.—KErie v. Griswold, 184 Pa. 435, 
389 A 231. 

R. I.—Providence v. Union R. Co., 
12 _Ri.1. 473. 

S. C.—Columbia v. Phillips, 101 S. 
C. 391, 85 SE 963. 

S. D.—Mitchell v. Dakota cents Tel, 
Co., 25 S. D. 409, 127 NW 58 

Tex.— Austin v. Walton, ey Tex, 
507, °5 SW 70; Tomassi v. San An- 
tonio, (Civ. A.) 268 SW 273. 

Wash.—Eidemiller v. Tacoma, 14 
Wash. 376, 44 P 877. 

Wis.—State v. Milwaukee Electric 
R., ete., Co., 144 Wis. 386, 129 NW 623, 
140 AmSR 1025. 

[a] Subsequent ordinance con- 
taining’ same provision.—A provision 
of an ordinance is not repealed by a 
subsequent ordinance containing the 
same provision. Elgin City Banking 
eo v. Chicago, ete., R. Co., 160 Ill. A. 

{b] Revision.—Where the general 
ordinances of a city were revised and 
consolidated for publication, and were 
thus adopted and reénacted and an 
ordinance under which a prosecution 
had been begun was reénacted in 
substantially the same language, 
without any words of repeal, or any 
clause saving pending prosecutions, 
the effect of the reénactment was to 
continue in force the provisions of 
the original ordinance, and the pend- 
ing prosecution was not’ thereby 
abated or affected. Junction City v. 
Webb, 44 Kan. 71, 23 P 10738 

31. See cases supra note 30. 

32. Taylor v. Smith, 13 Del.. Ch. 
57, 39, 115 A 413, 405 (the ordinance 
of the city of Wilmington requiring 
that bids for labor and material be 
“publicly invited” was not repealed 
by an ordinance giving a printing 
committee discretion to say when, 
where, and in what manner advertise- 
ments for contracts shall be made). 

33. See cases infra this note. 

[a] Fees and salaries of officers.— 
(1) An ordinance which gives a city 
attorney ten per cent of all sums of 
money collected for the city is not 
repugnant to a subsequent ordinance 
giving him a salary and fees in addi- 
tion in specified cases and is not im- 
pliedly repealed thereby. Austin v. 
Walton, 68 Tex. 507,5 SW 70. (2) An 
ordinance providing for the employ of 
a physician to take charge of the con- 
tagious hospital, and fixing his salary, 
was not repealed by a subsequent 
salary ordinance, relating to certain 
offices which did not mention that 
occupied by plaintiff. Indianapolis 
ae 45 Ind. A, 256, 89 NE 

34. See cases infra this note. 

[a] Granting franchises to public 
service corporations.—(1) A contract 
ordinance granting an elevated rail- 
road the right to operate its trains 
is not impliedly repealed by a later 
ordinance requiring the operation of 


| 


-[§§ 893- 


OGY: 


of intoxicating liquors;3” licensing and regulating 
of public places of amusement;** redemption of 
warrants;*° regulating the carrying on of offensive 
trades ;*° street improvements ;** use of streets by 
public service commissions.*? 

[§ 894](b) By Statute or Constitution, By rea- 
son of the paramount control of the state over 
municipal corporations and the exercise of their 
powers,*#? a valid ordinance with which the alder-: 
men and citizens of a: municipality are entirely 
satisfied may without their consent or knowledge 
even be repealed by an enactment of the general 
assembly on the same subject, utterly repugnant to 
it;** and a fortiori whenever the provisions of.a 


trains along other streets. Chicago 
v. Insull, 241 Fed. 370, 154 CCA 250. 
(2) An ordinance granting a fran- 
chise to conduct a local telephone 
system and requiring payment of a 
percentage of the gross receipts to 
the city was not repealed by a sub- 
sequent ordinance granting a fran- 
chise to conduct a long distance sys- 
tem upon Specified conditions, but not 
requiring any payment by the com- 
pany from its receipts to the city. 
Mitchell v. Dakota’ Cent. Tel. Co., 
25 S. D. 409, 127 NW. 582. 

35. Rigdon v. San Diego, 30 Cal. 
A. 107, 157 P 513 (an ordinance regu- 
lating granting liquor licenses in a 
eertain zone will not be construed as 
impliedly repealing an earlier one es- 
tablishing the zone). 

36. New York v. Wood, 15 Daly 
341, 6 NYS 657. 


get Greensboro v. Mullins, 13 Ala. 
28. Laurelle v. Bush, 17 Cal. A 


409, 119 P 953 (where a city ordi- 
nance imposing a license fee upon the 
owners of museums, panoramas, 
eycloramas, kinetoscopes, or phono- 
graph parlors, and its amendment re- 
quiring a permit from the board of 
police commissioners for, and pro- 
hibiting the location of, such exhibi- 
tions within certain limits, is not re- 
pealed by a later ordinance which 
made it unlawful to conduct a moy- 
ing picture exhibition without first 
receiving a permit from the board of 
police commissioners, and as such 
later ordinance does not purport fully 
to cover the subject matter of, nor 
appear to be, a substitute, but merely 
adds additional requirements, it can- 


not be held to repeal it by impli- 
cation). 
39. Hidemiller — v. Tacoma, 14 


Wash. 376, 44 P 877 (an ordinance re- 
quiring warrants to be redeemed in 
the order of their number and date is 
not repealed by an ordinance appor- 
tioning the revenue raised for dis- 
tinct funds and providing for its dis-° 
bursement). 

40. Tomassi v. San Antonio, (Tex. 
Civ. A.) 268 SW 273 (ordinance of 
San Antonio prohibiting the establish- 
ment of a meat market within six 
blocks of the city market house is 
not repealed by implication by a sub- 
sequent ordinance requiring a license 
from the city board of health for 
the operation of food products estab- 
lishments, there being no repugnancy 
between the two). 

41. Smyrk v. Sharp, 82 Md. 97, 33 
A 411, 

42. Martineau v. Rochester R. Co., 
81 Hun 268, 20 NYS 778 [aff 146 N. 
Y. 376 mem, 41 NE 90 mem] (an ordi- 
nance providing that cars shall be 
drawn by horses or mules at a speed 
not exceedir = seven miles per hour 
is not repealed by an ordinance per- 
mitting the substitution of trolley 
motor power in place of horses and 
mules). 

43. See supra §§ 174, 288. 


44. Colo.—Carpenter y. Peo, 8 
Colo. 116, 5 P 828. 

Conn.—-Southport Vv, eo Osden i223 
Conn, 128. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 
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- §§ 894-896] 


new constitution come into force, any repugnant 
by-law must yield to the mandate of paramount 
law.*® So it seems that the repeal of a statute which 
gives authority to the towns to pass a particular 
by-law will in general annul the by-law.‘ But a 
change made in the organic law under which cities 
of a designated class are organized does not repeal 
existing ordinances while the power to pass the same 
ordinances continues to exist,47 and an ordinance 
remains in foree after adoption of a new charter, 
authorizing such an ordinance and providing that 
existing ordinances shall remain in force until re- 
pealed.*8 It has also been held that a statute re- 
pealing an enactment giving certain powers to a 
city does not repeal ordinances passed by it in 
pursuance of such action except in so far as they 
are in conflict with the provisions of the repealing 
statute;*® and this principle applies with peculiar 
force to a statute which repeals and substantially 
reénacts the previous law under which the ordi- 
nances have been passed.®° And, although a statute 
repeals the statute under which an ordinance was 
passed and enacts a substitute therefor, the ordi- 
nance is not affected if in harmony with the new 
provision.®! 


an unconstitutional statute notwithstanding an 
irreconcilable conflict in their provisions.®? 
[§ 895] d. Effect of Repeal—(1) In General. The 


rules as‘to the effect of the repeal of a statute,®* 
in so far as applicatory, govern as to the. effect 
of the repeal of an ordinance or by-law of a mu- 
nicipal corporation.>* 

As a removal from office. If an ordinance of a 
city creating a certain office provides that the in- 
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Nor ean an ordinance be repealed by , 
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cumbent may be removed at the pleasure of the city 
council, the subsequent repeal of the ordinance by 
the city council, and notice to the incumbent of such 
repeal, operate as a removal from the office.°® 

Validating void transaction. If a transaction was 
originally invalid by reason of the provisions of an 
ordinance, the subsequent repeal of the ordinance 
does not have the effect of validating the transac- 
tion.°° 

[§ 896] (2) On Pending Prosecutions.°7 Where 
an ordinance is repealed, prosecutions pending un- 
der it are ipso facto terminated,®® unless the repeal- 
ing statute or ordinance, as it may do, provides 
otherwise.°? Prosecutions under the repealed ordi- 
nance remain unaffected where it is so provided by 
the repealing statute or ordinance.®° The omission 
of a saving clause in a statute repealing an ordi- 
nance cannot be supplied so as to save pending 
prosecutions under the repealed ordinance by an 
ordinance containing a saving elause.*t And con- 
stitutional and statutory provisions reserving to 
the state the right to continue prosecutions when 
the act authorizing the same has been repealed do 
no apply to municipalities.°2 So it has been held 
that a statute, providing that the repeal of any law 
creating a criminal offense does not constitute a bar 
to the indictment or information and punishment 
of an act already committed unless such intention 
is expressly declared, does not apply to the repeal 
of a municipal ordinance.®? It has been held, how- 
ever, that a statute providing that ‘‘no new law 
shall be construed to repeal a former law as to 
any offense committed against the former law,’’ 
save that, if the penalty be mitigated by any pro- 


Ind.——Wood v. Mears, 12 Ind, 515, 
74 AmD 222 (recognizing rule). 

Mass.—Com. vy. Wotton, 201 Mass. 
81, 87 NE 202. 

Mich.—Peo. v. 85 Mich. 
110, 48 NW 169. 

Mo.—St. Louis v. Wortman, 213 Mo. 
131, 112 SW-520; State v. Higgins, 125 
Mo. 364, 28 SW 638; State v. Bell, 
119 Mo. 70, 24 SW 765. 

N. J.—Mulcahy v. Newark, 57 N. J. 
L. 518, 31 A 226. 

Pa.—Com. v. Gillam, 8 Serg. & R. 
50; Com. v. Shartle, 21 Pa. Dist. 638, 
39 Pa. Co. 135. - % 

R. I.—State v. McCulla, 16 R. I. 
L9G. £4 AWS, 

Vt.—St. Johnsbury v. Thompson, 59 
Vt. 300, 9 A 571, 59 AmR 731. 

{a] hus (1) a charter of an in- 
corporated village authorizing it to 
‘regulate’ its victualing houses re- 
peals by implication the general law 
authorizing the selectmen of a town 
to license persons to keep such 
houses, and confers upon the village 
power to license. St. Johnsbury v. 
Thompson, 59 Vt. 300, 9 A 571, 59 
AmR 731. (2) A statute providing 
that neither the council of Lowell nor 
any branch or committee shall di- 
rectly or indirectly take part in em- 
ploying labor, purchase of material, 
or construction, alteration, or repair 
of public works or other property, 
repealed an ordinance of Lowell so 
far as it reauired one member of the 
water board to be an alderman, leav- 
ing the board to consist of but four 
members not holding a municipal of- 
fice. Com. v. Wotton, 201 Mass. 81, 
87 NE 202. 

[b] Ordinances not repugnant to 
statutes.—(1) “An ordinance for the 
governrrent and regulation of the po- 
lice of the town of North Providence’”’ 
is not repealed by a statute entitled 
“an act authorizing the town of 
North Providence to establish bride- 
wells and for other purposes.” State 
v. Pollard, 6 R. I. 290., (2) So an or- 
dinance authorizing persons engaged 
in building to deposit materials for 
such building in any of the streets of 


Furman, 


the city for a reasonable time, occu- 
pying not to exceed one third of the 
street, is not inconsistent with the 
general act for cities of June 18, 
1852. which provides that ordinances 
not inconsistent with the act shall 
remain in force, and therefore is 
saved from repeal by § 57 of that act 
which gives the common council ex- 
clusive power over the streets of the 
city. Wood v. Mears, 12 Ind. 515, 74 
AmD 222. 

45. East St. Louis v. U. S., 
SE1600;- 1 TASCt.. 739% N304 “Litied: i 
Donahue y. Graham, 61 Cal. 276; Ha- 
gerstown v. Dechert, 32 Md. 369; 
Public School Trustees v. Taylor, 30 
N. J. Eq. 618, 

46. Lisbon y. Clark, 18 N. H. 234 
(holding, however, that the revised 
statutes, in repealing the laws which 
gave such authority, and in reénact- 
ing them at the same time in the 
same forms, do not convey an expres- 
sion of the legislative will to abro- 
gate the by-laws passed under the 
preéxisting laws, they having been 
passed by towns in the exercise of a 
municipal power, which the legisla- 


tive plainly intended to leave in- 
tact). 

47. Hall’s Application, 10 Nebr. 
537, 7 NW 287. 

48. Ferrell v. Opelika, 144 Ala. 
135, 39 S) 249. 

49. Chamberlain v, Evansville, 77 
Ind. 542. . 

50. Lisbon v. Clark, 18 N. H. 234; 


1 Dillon Mun. Corp. (4th ed) § 85. 

51. Allen v. Davenport, 107 Iowa 
90, 77 NW 582. 

52. St. Louis v. Wortman, 213 Mo. 
131, 112 SW 520, 

a See Statutes [36 Cyc 1224 et 
seq]. 

54. See cases infra this section; 
and §§ 896, 897. 

128 


55. Chandler v. 
Mass. 213, $ 
56. Denning y. Yount, 62 Kan. 217, 
61 P 808, 50 LRA 1032. 
57. Generally see Statutes [36 Cyc 
1230]. 
Ala.—Barton v. Gadsden, 79 


Lawrence, 


Ala. 495. : 

Cal.—Sonora y. Curtin, 187 Cal. 583, 
70 P 674; Spears v. Modoc County, 
TO Call Boss 35> PM8io 9: 

Conn.—Southport  v. 23 
Conn, 128. 

Ida.—Moore v. Ashton, 36 Ida. 485, 
Did. Ps W082) S82) CATER 2 TST 2ee belt 
Cyc]. 

Ill.—-Naylor v. Galesburg, 56 Ill. 
285; Day v. Clinton, 6 Ill. A. 476. 

La.—New Orleans y. Lakowsky, 
158 La. 70, 103 S 5138. : 

Mo.—St. Louis v. Wortman, 213 
Mo. 131, 112 SW 520; Kansas City v. 
White, 69 Mo. 26; Kansas City v. 
Clark, 68 Mo. 588. 

Oh.—Earhart y. Lebanon, 5 Oh. Cir. 
Ct.) 578, 8/-Oh. Cirs.Decsi282: 

Okl.—Baldwin v. Arnett, 10 Okl. 

96 


Ogden, 


Cr. 486, 138 P 822. 

Tenn.—Rutherford v. 
Tenn. 564, 35 SW 554. 

59. Moore v. Ashton, 
211 PP 1082, 32. AUR 1512 [eit Cyel]; 
St. Louis v. Wortman, 213 Mo. 131, 
112 SW 520; Kansas City v. White, 
69 Mo. 26; Kansas vy. Clark, 68 Mo. 
588; Baldwin v. Arnett, 10 Okl. Cr. 
486, 1388 P 822. 

60. Birmingham 'v. Baranco, 4 Ala. 
A. 279, 58 S 944; Monett v. Hall, 128 
Mo. A. 91, 106 SW 579. And see 
cases supra note 59. 

[a] Thus an ordinance, declaring 
that no penalty incurred before the 
repeal of an ordinance shall be af- 
fected thereby, is valid, and saves a 
prosecution under an ordinance, pend- 
ing at the time of its repeal. Bir- 
mingham v. Baranco, 4 Ala, A. 279, 
58 S 944. 

61. St. Louis v. Wortman, 213 Mo. 
131, 112 SW'520. 

62. Denning v. Yount, 62 Kan. 217, 
61 P 8038, 50 LRA 103; Baldwin v. 
Arnett, 10 Okl. Cr. 486, 138 


822. 

63. Peo. v. De Ferrari, 63 Cal. A. 
671, 673, 219 P 1048 (this section “is 
limited in its application to the re- 
peal of a ‘law,’ and does not extend 
to the repeal of a municipal ordi- 
nance”). 


Swink, 


36 Ida. 485, . 


O07 © 
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vision of the new law, such provision may be 
applied to any ‘judement pronounced after it takes 
effect, applies to municipal ordinances as well as 
to statutes. pe 

[§ 897] (8) On Pending Actions. By analogy 
to the rule governing in the case of the repeal 
of statutes,°> where a suit is founded on an ordi- 
nance and, before it has been concluded, the ordi- 
nance is repealed by statute or ordinance which 
contains no clause saving rights accruing under 
the repealed ordinance, the suit must stop where 
the repeal finds it.°* But the rule is otherwise where 
it is expressly provided by statute that no new 
law shall be construed to repeal a former law, 
whether such law is expressly repealed or not, as 
to any act done or any right accrued or any claim 
arising under the former law, save only that the 
proceedings shall thereafter conform so far as prac- 
ticable to the laws in force at the time of such 
proceeding.*7? Also, where the right of action is 
not given by ordinance, it cannot be taken away 
by the repeal of the ordinance.*®® 

[§ 898] N. Suspension, Expiration, and Revival®® 
—1l. Suspension. Where an ordinance has been duly 
enacted, the council has no authority to set aside 
or disregard it except in some manner prescribed 
by law.7° Nor has the mayor or any other mu- 
nicipal officer or board any power to suspend the 
operation of an ordinance which contains no pro- 
vision authorizing them to do so.7!_ While the opera- 
tion of an ordinance may for a time be suspended 
by another ordinance,’? it cannot be suspended by 
a mere resolution,’”? or by an act of the council 
of less dignity than the ordinanee itself.’* 

[§ 899] 2. Expiration. “Like a state law, an ordi- 
nance may become unpopular, and its violation may 
be ignored for years consecutively, or it may, hke 
Sunday laws, be enforced by the police authority 
against one class and not against another, and yet 
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it remains the law of the municipality, which the 
citizen is bound to obey, until repealed by lawful 
authority ; for desuetude has no legislative authority 
in state or municipality, and statutes and ordi- 
nances do not expire or lose their vital force from 
neglect of the governmental agency to enforce their 
mandates.’> If an ordinance contains a clause pre- 
scribing a definite period for its operation, then it 
will expire of its own limitation.’ Where there is 
nothing in the preamble or body of an ordinance 
limiting it to war time, it does not become functus 
officio with the termination of the war.’7 Where 
ordinances are shown to have been .passed prior to 
a certain day, they will be presumed to have been 
still in force upon that day in the absence of evi- 
dence to the contrary."® 

[§ 900] 3. Revival. Like statutes,”? ordinances 
are not only subject to repeal, 80 but when the legis- 
lative authority of the municipality repeals a re- 
pealing ordinance, such repeal operates to revive 
the original ordinance and give it full force,®+ un- 
less there is express statutory provision®? or gen- 
eral public policy of the state®* to the contrary. 
This operation, however, is not retroactive, but 
gives the original ordinance new force and effect 
only from the date of the repealing ordinance.** 

[§ 901] .O. Construction®**—1. Definition. Con- 
struction of a city ordinance is an effort, by apply- 
ing certain rules, to ascertain the intent when it 
is not clearly disclosed by its own forms of ex- 
pression,®® and to conform the ordinance to the 
intention of the body enacting it.7 

[§ 902] 2. Necessity. Where the language is 
clear and explicit and free from ambiguity, there 
is no room for construction,*s and the ordinance 
must be interpreted according to its terms without 
resort to other means of interpretation.8® The 
courts will not impute to the legislators an inten- 
tion inconsistent with language used in an ordi- 


64. Baker v. Lexington, 53 SW 16, 
21 KyL 809. 
65. See Statutes [36 Cyc 1228 et 


seq]. 
66. Peisner v. Chicago, 318 Ill. 131, 
149 NE 18; Riley v. Bell, 184 Ind. 


110, 109 NE 848; Troy v. St. Paul, 155 
Minn. 391, 193 NW 726. 

67. Elgin City Banking Co. v. Chi- 
cago, ete., R. Co., 160 Ill. A. 364. 

68. Gibbons v. Aurora, etc., R. Co., 
263 Ill. 256, 104 NE 1063 (where a 
railroad company was guilty of ac- 
tionable negligence in violating a 
valid city speed ordinance when de- 

. cedent was killed, the subsequent re- 
peal of the ordinance did not deprive 
Gecedent’s administrator of his right 
of action). 

69. Reconsideration of vote re- 
quiring public improvements see in- 
fra XVII in 44 C. J. 

70. Ristine v. Clements, 31 Ind. A, 
338, 66 NE 924. 


Reconsideration generally see su- 
pra § 783. 
71. Howell v. Hamburg, 165 Cal. 


172, 181 P 180; Boyd v. Ellison, 248 
Mass. 250, 143 NE 41; Kelley v. Pea- 
body Bd. of Health, 248 Mass. 165, 
143 NE 39; Pulver v. State, 83 Nebr. 
446, 119 NW 780. 

[a] Thus a vote of the board of 
health of a city is void, in so far as 
it attempts to authorize a violation 
of an ordinance requiring iron sewer 
pipes by permitting the use of tiles. 
Kelley v. Peabody Bd. of Health, 248 
Mass. 165, 143 NE 39. 

72. Mart v. Grinnell, 194 Iowa 499, 
187.NW 471; Hill v. Charlotte, 72 N. 
C; 55, 21 AmR, 451. 

73. Peo. :v. Latham, 203 Ill. 9, 67 
NE 403; Peo. v. Mount, 186 Ill. 560, 


58 NE 360; Chicago, 
Chicago,.174 Ill. 439, 51 NE, 596; 
Bloomington, etc., R., ees, i CO.p ive 
Bloomington, 123 Til. A. 639; "Hearst’s 
Chicago American y. Spiss, 117 Ill. A. 
436; Terre Haute v. Lake, 43 Ind. 
480; Mart v. Grinnell, 194 Iowa 499, 
187 NW 471; Ryce v. Osage, 88 Iowa 


ete., R. Co. v. 


558, 55 NW 532; State v. Jordan, 149 
La.'312, 89 S25. 
74 %Steenerson v. Fontaine, 106 


Minn, 225, 119 NW 400. 

75. Ryce v. Osage, 88 Iowa 558, 55 
NW 532; Com, yv. Davis, 140 Mass. 
485, 4 NE 577. 

Repeal see supra §§ 886-897. 

Suspension see supra § 898. 

76. Chillicothe v. Logan Natural 
Gas, ete., Co., 11 OhS&CP 24, 8 OhNP 
88; Brown vy. Amarillo, (Tex. Civ. A.) 
180 SW 654, 657 [quot Cyc]. 

77. Lake Charles vy. Isaac, 148 La. 
1096, 88 S 492. 

78. St. Louis, etc., R. Co. v. 
man, 161 Ill. 155, 43 NE 620. 

79. See Statutes [36 Cyc 1099]. 

80. See supra §§ 886-897. 

81. Peo. v. Wintermute, 1 Dak. 63, 
46 NW 694; New York v. Broadway, 
etch RR: CO:5 19 DENA eee 
bany St., 6 ,AbbPr (N. Y.) 273; Gale 
v. Mead, 4 Hill (N. Y.) 109 [aff 2 Den. 
232]; Rutherford v. Swink, 96 Tenn. 
564, 35 SW 554; Rex v. Laforge, 12 
Ont. L. 308, 8 OntWR 104. See Van 
Denburgh vw. Greenbush, 66 N. ¥. L 
(recognizing rule). 

82. Peisner v. Chicago, 318 Ill, 131, 
149 NE 18. 

83. Peisner v. Chicago, supra. 

84. pee eel ve Swink, 96 Tenn. 
564, 35 SW 5 

85. ERE in favor of va- 
lidity of ordinances see infra § 934. 


Egg- 


In re Al-| 


86. St. Louis vy. Chicago House 
eeeckine Co., 200: Fed. 239, 118 CCA 


87. See infra § 905. 

88. U. S.—St. Louis v. Chicago 
House Wrecking Co., 200 Fed. 239, 
118 CCA 425. 

Cal.—Corona v. Merriam, 20 Cal. A. 
231, 128-P 769. 

Ida.—Beem v. Davis, 31 Ida. 730, 
175 P2969: 

Ill.—People’s Gas Light, ete., Co. v. 
we 94 Ill. A. 406. 

Md.—Salisbury v. Camden Sewer 
Co., 141. Md. 254, 118 A 662. 

Miss.—Wesson y. Collins, 72 Miss. 
844, 18 S 360, 917. 

N. C.—State v. Norfolk Southern 
R. Co., 168 N. C..108, 82, SE 963,-LRA 
1915B 329. 

Pa.—Pittsburg v. W. H. Keech Co., 
21 Pa. Super. 548. 

Tex.—Brown vy. Amarillo, (Civ. A.) 
180 SW 654, 

{a] Thus (1) where an ordinance 
fixing the salary of the city treasurer 
is unambiguous, the court may not 
adopt a construction by changing the 
word “and’’ in the ordinance to “or.” 
Corona v. Mexriam, 20 Cal, A, 231, 
128 P 769. (2) Where an ordinance 
is plain and unambiguous, and the 
only ground for supposing that the 
words do not express the meaning 
of the legislative body is that to 
give them full effect would make’ it 
unreasonable and oppressive, the 
court may not insert qualifications 
and conditions which would relieve 
it of that condition, Pittsburg. v. 


Wa H. Keech. Co.,. 21) Pai; Super. 
oO . 
A Golding v. New York, 140 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nance which is clear and concise and which admits 


of only one interpretation.®° 


[§ 903] 3. By Whom Construed. As in the case 
of statutes,®! the proper construction of an ordi- 
nance, by-law, or resolution is a question for the 


92 


court and not for the jury. 


[§ 904] 4. Rules of Construction—a. In General. 
The same rules that must be observed in the con- 
struction of statutes®? apply in construing munici- 
pal ordinances and by-laws,°* and the rules govern- 


90. Norton v. East St. Louis R. 
Co., 199 Mo. A. 550, 203 SW 1006. 

91. See Statutes [36 Cye 1102]. 

92. U. S—Ho Ah Kow v. Nunan, 
12 F. Cas. No. 6,546, 5 Sawy. 552. 

Ala.—Barnes v. Mobile, 19 Ala. 707. 

Ark.——North Little Rock v. Rose, 
186 Ark. 298, 206 SW 449. 

Colo.—Denver, ete., R. Co. v. Oslen, 
4 Colo. 239. 

Del.—Dangel v. 11 Del. 
Ch. 2138, 99 A 84. , 

Ga.— Augusta v. Augusta-Aiken R., 
ete., Corp., 150 Ga. 524, 104 SE 505; 
Columbus v. Ogiltree, 102 Ga. 2938, 29 
wa 6 749e" Gentral «Rh, etc: Con 
Brunswick, etc., R. Co., 87 Ga. 386, 13 
SE 520; Savannah Hlectric Co. v. 
Lowe, 27 Ga. A. 350, 108 SEH 313; 
Atlantic Coast Line R. Co. v. Adams, 
7 Ga. A. 146, 66 SE 494. 

Tll.— Chicago v. Mayer, 290 Ill. 142, 
124 NE 842; Peo. v. Oak Park, 266 Ill. 
365, 107 NE 636; Koy v. Chicago, 263 


Williams, 


Til, 122, 104 NE 1104, AnnCasi1915C 
67; Murphy v. Chicago, etc. R. @o:; 
OFT 614,093. NEPos81s) aearris © v: 


Peo., 218 Ill. 439, 75 NE 1012; Cohen 
v. Danville, 217 Ill. A. 619; Pennsyl- 
vania Co. v. Frana, 13 Ill. A. 91. 


Towa.—Keckevoet v. Dubuque, 158 
Iowa 631, 138 NW 540. ; 
Kan.—lLebanon y. Zanditon, 75 


Kan. 273, 89 P 10. 

Miss.—Kratzer Cured Lumber Co. 
v. Moorhead, 118 Miss. 736, 80 SS) 4. 
N. J.—Dayton v. Quigley, 29 N. J. 

7 


Okl.— McGuire v. Wilkerson, (Cr.) 
209 BP 445. ; 
Pa.—Kneedler v. Norristown, 100 


Pa. 368, 45 AmR 383; Northern Liber- 
ties v. Northern Liberties Gas Co., 12 
Pa, 318; Fisher v. Harrisburg, 2 
rant 291. 
= R. I.— Wilson v. New York, etc., R. 
Con 1s) Bark 598, 29,-A: 300. 
Tex.—Brenham v. Holle, 153 SW 
345; Austin v. Austin City Cemetery 
Assoc., 87 Tex. 830, 28 SW 528, 47 
AmSR 114; Munger Oil, etc., Co. v. 
Groesbeck, (Civ. A.) 194 SW _ 1121; 
Radley v. Knepfiy, (Civ. A.) 124 SW 
47. 
: a] Where the contention is over 
the constitutionality or legality of an 
ordinance or by-law, this rule seems 
to be without exception. Ho Ah Kow 
vy. Nunan, 12 F. Cas. No. 6,546, 5 


wba. 
—. See Statutes [86 Cye 1102 et 


er U. S—Puget Sound HFlectric 


R. Co. v. Benson, 253 Fed. 710, 165 
304. 
CO a.-Sloss-Shefield Steel, etc., Co. 
y. Smith, 175 Ala. 260, 57 S 29. 
Alaska.—Guidoni vy. Wheeler, 5 
Alaska 229 [aff 230 Fed. 93, 144 CCA 


ee elena v. Miller, 88 Ark: 263, 
114 SW 237. 


Cal—In re Yick Wo, 68 Cal, 294, 
9 Pp.139, 58 AmR 12. 

Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 134 A 77. 

Del.—Dangel v. Williams, 11 Del. 
Ch. 213, 99 A 84. 

Fla.—State v. Brogden, 84 Fla. 520, 
528, 94 S 653 [cit Cyc]. ‘ 

Ga.—Augusta v. Augusta-Aiken R., 
etc., Corp., 150 Ga. 524, 104 SH 505. 

Tll.—Peo.- v. Chicago R.. Co.,-—270 


Til, 140, 110 NE..402;; Peo. v..Chi- 


ing the courts in determining whether an act has 


been passed in accordance with constitutional pro- 


visions are applicable in determining whether a 
city ordinance has been passed in accordance with 
the city charter.%® 


[§ 905] b. Intent of Council. As is the case 


cago R. Co., 270 Ill. 87, 110 NE 386, 


AnnCas1917B 821; Chicago v. Chi- 
cago; sete. UR. Co., 26, Tl) 478,104 
NE 240; Peo. v. Mohr, 252 Ill, 160, 


v. Hummel, 215 Il. 
43, 74 NE 68; Illinois Cent. R. Co. 
v. Chicago, 169 Ill. 329, 48 NE 492; 
Mason v. Shawneetown, 77 Ill. 533; 
Pennsylvania Co. v. Frana, 13 Ill. A. 
Ind.—Schmitt v. Indianapolis, 168 
Ind. 631, 80 NE 632, 120 AmSR 385, 
14 LRANS 787; Zorger v. Greens- 
burgh, 60 Ind. 1. 

Iowa.—Tipton v. Tipton Light, etc., 
Co., 176 Towa 224, 157 NW 844. 

Kan.—Denning vy. Young, 9 Kan. 
A. 708, 59 P 1092. 

Ky.—Polsgrove v. 154 Ky. 
408, 157 SW 1183. 

La.—New Orleans First Municipal- 
ity v. Cutting, 4 La. Ann: 335. 

Me.—State v. Brown, 119 Me. 455, 
111 A 760. . 

_Md.—Baltimore v. Baltimore .City 
First M. E. Church, 134 Md. 593, 107 
A 351; State v. Kirkley, 29 Md. 85; 
Baltimore v. Clunet, 23 “Md. 449. 


Moss, 


Mass.—Heland v. Lowell, 3 Allen 
407, 81 AmD 670. 
Mich.—Goldstein v. Hamtramck, 


re Mich. 263, 198 NW 962, 963 [cit 
ye]. 

Miss.—Wesson y. Collins, 72 Miss, 
844, 18 S 3860, 917. 

Mo.—Stack v. General Baking Co., 
288 Mo. 396, 223 SW 89; Quinette 
v. St. Louis, 76 Mo. 402; Taylor v. 
Carondelet, 22 Mo. 105; Norton v. 
Hast St. ‘Lotis R. Co; 199 Mo. ;A: 
550, 203 SW 1006; Holman v. Macon, 
155 Mo. A. 398, 1387 SW 16. 

Nebr.—State v. Cosgrave, 85 Nebr. 
187, 122 NW 885, 26 LRANS 207: 

Nev.—Carson City v. Red Arrow 
Garage, etce., Co., 46 Nev. 4738, 225 P 


487, 

N. H.—Saunders 69 
N. H. 492, 43 A 620. 

-N. J.—Clark vy. Elizabeth, 61 N. J. 
L. 565, 40 A 616, 737. 

N. M.—Continental Oil Co. v. 
Santa Wé, 25. N.oM. 94, 99.177 P 742, 
3 ALR 398 [eit Cyc]. 

N. Y.—Buffalo, 1... Till, 192 App. 
Div. 99, 182 NYS 418; Peo. v. Har- 
rison, 183 App. Div. 812, 170 NYS 876; 
Kennahan v, New York, 162 App. 
Div. 364, 147 NYS 835; Peo. v. Mc- 
Gowan, 118 Mise. 828, 195 NYS 286. 

N. C.—State v. Norfolk Southern 
Eh Co. 6168) Nw GC. .108,, S82 SE 963, 
LRA1915B 329. 

Oh.—State v. Cunningham, $7 Oh. 
St. 130, 119 NE 361, LRA1918D 700. 

Okl.—McGuire v. Wilkerson, (Cr.) 
209 P 445. 

Or.—State v. Sanborn, 101 Or. 686, 


v. Nashua, 


201 P 4380. 

Pa.—Johnson v. Philadelphia, 60 
Pa. 445. 

S. C—McCormick v. Calhoun, 30 


SEFC) 985 (SimiSByebsoe 

Tenn.—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

Tex.—Von Diest v. San Antonio 

a Conf soem hex Cin, Ace T7977 

SW 632. 

Utah.—Baker y. Latses, 60 Utah 88, 
206 P 553. 

Vt.—Burlington Light, ete., Co. v. 
Burlington, 93 Vt. 27, 106 A 513. 

Va.— Warwick County v. Newport 
News, 120 Va. 177, 90 SE 644. 

Wash,—Savage-Scofiela. Co. v. Ta- 
coma, 56 Wash, 457, 105 P 10382. 

W. Va.—Charleston y. Reed, 27 W. 
Va. 681, 55. AmR 336. 

Wis.—Ashland Water Co. v. Ash- 


' 
2 
505 
87 
N 
N 
353 


with statutes,°® a fundamental rule for the construc- 
tion of ordinances is to ascertain and give effect to 
the intention of the council ;®? and if they are capa- 
ble of a construction which will carry out the mani- 


land County, 87 Wis. 209, 58 NW 285. 

Alta.—Goode v. Edmonton, 1 Alta. 
L.. 259. ; 

B. C.—Esquimalt Water Works Co. 
v. Victoria, 10 B. C. 193, 24 CanLTOce 
Notes 105. 

Man.—Pople v. Doughlin, 31 Man. 
125, 60 DomLR 30, [1921] 2 West 
Wkly 276. 

i a re’ Arkell, 33°U. -C. _@-B:. 


15 

Que. K. B. 
95. Baltimore y. Baltimore City 
yapre M. EK. Church, 1384 Md. 5938, 107 


Que.—Montreal y. Tremblay, 


Lo. 


96. See Statutes [386 Cyc 1006 et 
seq]. 
97. U. S.—St., 


Louis v. Chicago- 
House Wrecking Co., 200 Fed. 239, 
118 CCA. 425. 


Ala.—Birmingham v. Mauzey, 214 
Ala. 476, 108 S 382; Karpeles v. City 
ise Delivery Co., 198 Ala. 449, 73 S 
Cal.—In re Mathews, 191 Cal. 35, 
214.P 981, 

Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 134 A 77. 
Ga.—Augusta v. Augusta-Aiken R.., 
ete, Corp. 150 Ga. 524, 104 SE 


05. 

Til.—Merchants L. & L. Co. v. Chi- 
cago, 264 Ill. 76, 105 NE 726; Spring 
veer Fis ShICAE® ig coe 200 Tll. A. 

SING . Fairban Os. Ve Cnt 
153 Ill. A, 140. ae 
Ind.—Alles v. New Albany, 175 Ind. 
709, 98 NE 1080. pee 
Iowa.—Tipton v. Tipton Light, etc., 
Co., 176 Iowa 224,157 NW 844. 
Ky.—Po'sgrove v. Moss, 154 Ky. 
408. 157 SW 1138. ; 
Me.—State v. Brown, 119 Me, 455 
M1 A 760. ‘ 
.Mass.—Com. v. O’Neil, 233 Mass. 
58 124 Ae 482. a 

iss.—Wesson v. Collins, 72 Miss. 
844, 18 S 360, 917. ‘ pe 
Mo.—Norton y. East St. Louis R. 
Co., 199 Mo. A. 550, 203 SW 1006. 
Nev.—Carson City v. Red Arrow 
Garage; ete., Co., 46 Nev. 473, 225 P 


N. H.—Saunders 69 
N. H. 492, 43 A 620. 
. J.—Clark v. Blizabeth, 61 N. J. 
L. er SOA 616, Tat 
.—Continental Oil Co. v. Sant 
DE INa M9 4, a Lee 1428 "ALR 


v. Nashua, 


Fé, 2 
. Y.—Wiseman y. Close, 183 NYS 


N. C.—Thompson v. Lumberton, 182 
N. C, 260, 108 SH 722. 

Oh.—State v. Cunningham, 97 Oh. 
St. 130, 119 NE 361, LRAi9{ispD 700; 
King v. Dayton, 6 OhNPNS 369. 
Or.—State v. Sanborn, 101 Or, 686 
201 P 480. ‘ : 
Utah.—Baker vy. Latses, 60 Ut 
38, 206 P 553. zo 
Vt.—Burlington Light, ete. Co. vy. 
Burlington, 93’ Vt. 27, 106 A 513. 
Wash.—Savage-Scofield Co. v. Ta- 
coma, 56 Wash. 457, 105 P 1032. 
W. Va.—Charleston vy. Reed, 27 W. 
Va. 681, 55 AmR 336. 

Wis.—Ashland Water Co. v. Ash- 
87% Wis. 209, 58 NW 


5. 

[a] “In case of doubt courts lean 
towards the presumed intention of 
the legislative body, and will so con- 
strue the ordinance as to effectuate 
such intention.’ State y. Sanborn, 
101 Or. 686, 693, 201 P 430. To same 
effect Biffer y..Chicago, 278. Ill. 562, 
116 NE 182; Benton y. Blake, 263 Il]. 


land County, 
23 


570 (48.0. 3:] 


fest purpose of the enactment such construction 
This intent is the intent ex- 
pressed in the ordinance, and not what might have 
been intended but which was not expressed thereby.®® 

[§ 906] c. Reasonable Construction. 
and by-laws should be construed reasonably, and 
not in a manner repugnant to common sense,’ or 
so as to render them vacant of meaning,® especially 
so in view of their inartificial character.* ; 

[§ 907] d. Form or Substance. 
the meaning and validity of an ordinance regard 
must be had not so much to the form of the ordi- 
nance® as to the substance thereof.® . Regard must 
be had to the legal effect of the ordinance rather 


must be given them.°*® 


than to its phraseology.” 


[§ 908] e. Reasonable Doubts Resolved in Favor 
Where ordinances or by-laws have 


of Validity.® 


358, 104 NE 1040; Chicago v. Wil- 
shire, 248 Ill. 128, 90 NH 245. 

{[b] When different words in ordi- 
nance represent same thing, courts 
give words primary intent of makers 
throughout, 
possible, Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 134 A 77. 

98. C. Beck Co. v. Milwaukee, 139 
Wis. 340, 348, 120 NW 293, 131 AmSR 
1061. To same effect Detroit Bldg. 
Commn. v. Kunin, 181 Mich. 604, 148 
NW 207, AnnCas1916C 959. 

99. Peavler v. Mt. Vernon, 158 Ill. 
A. 610. : 

1. Ala—Birmingham v. Mauzey, 
214 Ala. 476, 108 S 382; Sloss-Shef- 
field Steel, etc., Co. v. Smith, 175 Ala. 
2160, 57 S29. 

Alaska.—Guidoni  v. Wheeler, 5 
Alaska 229 [aff 280 Fed. 98, 144 CCA 
Salas 

Conn. —Whitlock v. West, 26 Conn. 
406. 
~ ¥Fla.—State v. Brogden, 84 Fla. 520, 
94 S 6538. 

Tll—Baxter v. Venice, 194 Ill. A. 
62 [aff 271 Ill. 238, 111 NE 111]; Hus- 
ton v. City Gas, ete., Co., 158 Ill. A. 
307. 

La.—New Orleans First Municipal- 
ity v. Cutting, 4 La. Ann. 335. 

Mich.—Detroit Bldg. Commn. v. 
Kunin, 181 Mich. 604, 148 NW 207, 
AnnCas1916C 959. 

N. J.—Clark v. Elizabeth, 61 N. J. 
L. 565, 40 A 616, 737. 

Tex.—Von Diest v. San Antonio 
iMracta: Con, sou Lex) (Civ. A pT hurt tT 


SW 632. 

vVt—State v. Jarvis, 89 Vt. 239, 95 
A 541. 

Ont.—iIn re’ Arkell, 38 U- Cy -Q.B: 
594. 

Que.—Montreal v. Tremblay, 15 
Que. K. B. 425. ; 

2. Von Diest v. San Antonio 
TractisCo., «co, Lex. Civ, AN DT i, 07 
SW 632. 


3. Peo. v. Chicago R. Co., 270 Ill. 
110 NE 401; Peo. v. Chicago: R. 
270. Te 278," 110 NB 394) 
4. Whitlock v. West, 26 Conn, 406. 

5. New London y. Howe, 94 Conn, 
269, 108 A 529; State v. Cederaski, 80 
Gonn. 478, 69 A 19; Chicago Cold 
Storage Warehouse Co. v. Peo., 127 
Pile Ae SG: (atl 224-0287, 09 SNE 
*692]; Cincinnati Union Stock Yards 
Co. v. Cincinnati, 14 OhNPNS 529. 

6 Chicago Cold Storage Ware- 
house Co. v. Peo., 127 Ill. A. 179 [aff 
224 Jll. 287, 79 NE 692]. 

7 New London y. Howe, 94 Conn. 
269, 108 A 529. 

8. Presumptions in favor of valid- 
ity generally infra § 934. 

9. See supra § 799. 

10. Ark—Helena v. Miller, 88 
Ark. 268, 114 SW 237; Fayetteville v. 


Carter, 52 Ark. 301, 12 SW 9578, 6 
LRA 509. 
Cal.—Ex, p. Haskell, 112' Cal. 412, 


44 P 725, 32 LRA 527; In re Bruce, 

54 Cal. A. 280; 207 P7389! 
Tll.—Biffer v. Chicago, 278 Ill. 562, 

116 NE 182; Benton v. Blake, 268 Ill. 


if context makes this 
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Ordinances 


In passing on 


\ 


been enacted in pursuance of competént authority, 
they will be supported by every reasonable intend~ 
ment,'° and reasonable doubts as to the validity 
of an ordinance will be resolved in its favor.!! 
is the duty of the courts to uphold a municipal 
ordinance and by-law, unless it manifestly appears 
that it transcends the power of the municipality, 
or contravenes the rights secured to the citizens 
by the constitution.1? . 

[§ 909] f£. Susceptibility to Two Constructions. 
As is the case with statutes,t? where an ordinance 
is reasonably susceptible of two constructions one 
of which would render it valid, and the other void 
as being repugnant to organic, statutory, or com- 


it 


mon law, or to public policy, the court will adopt 


358, 104 NE 1040; Chicago v. Wil- 
shire, 243 Ill. 123, 90 NE 245. 

Ky.—Muir v. Bardstown, 120 Ky. 
739, 87 SW 1096, 27 KyL 1150. 

La.—Crowley v. Ellsworth, 114 La. 
308, 388: S’ 199, 108 AmSR 358, 69 
LRA 276. 

Md.—Baltimore v. Hughes, 1 Gill 
& J. 480, 19 AmD 243. 


Mass.—Bamel v. Brookline Bldg. 
Comr., 250 Mass. 82, 145 NE 272; 
Com. v. O’Neil, 233 Mass. 535, 124 


NE 482; Com. v. Dow, 10 Metce. 382. 

N. Y.—Peo. v. McGowan, 118 Misc. 
8287'195 NYS 286. ’ 

Or.—Portland v. Yates, 102 Or. 
543, A099 EP 18455203 PP. soy eState ve 
Sanborn, 101 Or. 686, 201 P 430. © 

Pa.—Johnson v. Philadelphia, 60 
Pa. 445. 

Vt.—State v. Jarvis, 89 Vt. 239, 95 
A 541, 

, LL. Cal.—Ex p. Haskell, 112 Cal. 
412, 44 P 725, 32 LRA 527; In re 
McCoy, 10 Cal. A. 116, 101 P 419. 

Del.—Dangel v. Williams, 11 Del. 
Ch. 218, 99 A 84. : 

Fla.—State vy. Tampa Water Works 
vee 56 Fla. 858, 47 S 358, 19 LRANS 

Mo.—Kansas City v. Liebi, 298 Mo. 
569, 252 SW 404, 28 ALR 295. 

Pa.—Johnstown v. Central Dist., 
ete. Tel. Col; +23 Pa. ‘Super. 381. 

Wis.—Cream City Bill Posting Co. 
y. Milwaukee, 158 Wis. 86, 147 NW 

[a] Constitutionality.—If there is 
any doubt as to the constitutionality 
of an ordinance the courts will re- 
solve this doubt in favor of its con- 
stitutionality. Kansas City v. Liebi, 
POE Mo. 569, 252 SW 404, 28 ALR 

oO. 

12. Bx p. Haskell, 112 Cal. 412, 
44 P 725, 32 LRA 527. 

13. See Statutes [36 Cyc 974]. 

14. Ala.—Montgomery v. Smith, 
205 Ala, 557, 88 S 671; Birmingham 
R., ete, Co. v. Kyser, 203 Ala, 121, 
82 S 151; Sloss-Sheffield Steel, etce., 
Co. v. Smith, 175- Ala. 260, 57 S 29; 
Mobile Light, etc., Co. v. Copeland, 
15° Ala. Af 6236, 73. -S "13i9 \Dreyfus 
Bea ee eae 4 Ala. A. 270, 58 S 

Ark.—Taylor v. Moore, 99 Ark, 412, 
1388 SW 6384. 

Cal.—Cuthbert v. Woodman, 185 
Cal. 48, 195 P6738; In re Bruce; 54 
Cal. A. 280,' 201 P 789; San Buena- 
ventura v. McGuire, 8 Cal. A. 497, 
97 BP 526, 528. 

Conn.—Andrew B. Hendryx Co. v. 
New Haven, 104 Conn. 632, 184 A 77 
(recognizing rule). 

Fla.—State v. Brogden, 84 Fla, 520, 
94 S 6538. 

Ga.—Purvis v. Ocilla, 149 Ga. 771, 
102 SE 241; Moore v. Thomasville, 
17 Ga. A. 285, 86 SE 641. 

Ill.— Northbrook v. Sterba, 318 Tl). 
360, 149 NE 258; Chicago v. Wash- 
ingtonian Home, 289 Ill. 206, 124 NE 
416, 6 ALR 1584; Biffer v. Chicago, 
278 Ill. 562, 116 NE 182; Benton v. 
Blake, 263 Ill. 358, 104 NE 1040; 


the construction rendering it valid.14 
so, although it is not the most obvious or natural 


And this is 


Chicago v. Chicago, ete., R. Co., 261 


Ill. 478, 104 NE 240; Donovan w 
Donovan, 236 Ill. 636, 86 NE 575; 
Gage v. Wilmette, .230 Ill, 428, 82 


ie wee Blanchard vy. Benton, 109 Tl. 

Ind.—Alles y. New Albany, 175 Ind. 
709, 93 NE 1080; Smith v. New Al- 
bany, 175 Ind. 279, 98 NE 73; Schmitt 
v. Indianapolis, 168 Ind. 631, 80 NE 
632, 120 AmSR 385, 14 LRANS 787; 
Ewbank v. Yellow Cab Co., 84 Ind. 
A. 144, 149 NE 647. 

Kan.—Swift v. Topeka, 43 Kan. 671, 
23 P 1075, 8 LRA 772. 

Ky.—Weyman v. Newport, 153 Ky. 
487, 156 SW 109; Lowry vy. Lexing- 
ton, 113 Ky. 763, 68 SW 1109, 24 
KyL 516. > 

La.—Merriam vy. New Orleans, 14 
La. Ann. 318. 

Md.—Thomas v. Field, 143 Md. 128, 
122 A 25; Baltimore v. Hughes, 1 
Gill & J. 480, 19 AmD 243. 

Mass.—Com. v. O’Neil, 233 Mass. 
535, 124 NE 482; Com. v. Dow, 106 
Mete. 382. * 
ig pe v. Carver, 16 Mich. 

Mo.— Weisberg v. Boatmen’s Bank, 
280 Mo. 199, 217 SW 85; Boonville 
v. Stephens, 238 Mo.. 339, 141 SW 
1111; St. Louis v. Eagle Packet Co. 
214 Mo. 638, 114 SW 21. : 

Nev.—Carson City v. Red Arrow 
Se peal etc., Co., 46 Nev. 478, 225 P 


Or.—Jeffrey v. Smith, 63 Or. 

128 P 822. ae 

Pa.—Johnson v. Philadelphia, 60 
Pa. 445; Ruth v. Johnstown, 21 Pa. 
Dist. 1118. 

Tenn.—Jonesboro v. Kincheloe, 148 
Tenn. 688, 257 SW 418, 32 ALR 1367: 
Carroll Blake Constr. Co. vy. Boyle, 
140 Tenn. 166, 203 SW 945. : 

Vt.—Burlington Light, ete., Co. v. 
Burlington, 93 Vt. 27, 106 A 513. 
degen plas re Cameron, 13 U. C. Q. BI 

Que.—Montreal  v. 15. 
Que. K. ‘BY 425. 

“Tf there is room for two construc- 
tions, both equally reasonable, the 
court must... adopt the construc- 
tion which will give effect to the 
obvious legislative purpose.” Cuth- 
bert v. Woodman, 185 Cal. 48, 45, 195 
P’ 673. 

{a] For instance (1) a statute, or- 
dinance, or other regulation in the 
nature of a legislative enactment 
which would be unconstitutional as 
applied to a certain class of‘ eases 
and is constitutional as applied to. 
other classes, may be held to have 
been intended to apply only to the 
latter, if that appears to be in har- 
mony with the purpose of the body 
exercising the legislative power. 
Com. v. O'Neil, 233 Mass. 535, 124 
NE 482. (2) And while the sale of 
cider and apple juice is not pro- 
hibited by the general law of the 
state, the supreme court will not as- 
sume that-an ordinance of the city 
of Ocilla placing tax of three hun- 


Tremblay, 


ne SSS eee eee 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ye ater ee 


§§ 909-911] 


construction.'® 

[§ 910] g. Meaning of Language. As is the case 
with statutes,'® ordinances are ordinarily to be con- 
strued according to the ordinary meaning of the 
language used therein,'? and the proper grammati- 
eal effect of their arrangement;'® but a literal con- 
struction will not be given where it will defeat 
the purpose of the ordinance,!® or where it will work 
a manifest injustice or arbitrarily deprive persons 
injuriously affected of all remedies.?° 

Plural words. It is a well recognized tenet of 
construction that words of an ordinance, used in 
the plural, shall include the singular.*! 

Words used inappropriately. Legislative intent 
must control the construction of a word used in an 
ordinance, although inappropriately.? 

Grammatical or typographical errors. Courts may 
supply words by construction, or substitute one for 
another, where it appears that a typographical or 
grammatical error has been made, and where, con- 
strued as a whole, the ordinance is self-correcting, 
but not to correct legislative errors.7® 

Words omitted may be supplied by judicial con- 
struction to complete the sense and express the 
legislative will,?* but, if its meaning cannot be 
judicially determined, the court will not complete 
or make certain an ordinance otherwise incomplete 
or uncertain.”> 

Punctuation must yield to manifest intention.*® 

The same words occurring in different parts of 
an ordinance must be given the same meaning unless 
the context requires a different meaning.”* 
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Clauses connected by ‘‘and.’’ In an ordinance 
declaring that it shall be unlawful for any person 
or corporation to do a certain act, a second clause, 
connected therewith by ‘‘and,’’ will be presumed 
to bind the class of persons mentioned in the first.?* 

General and special words. When general words 
follow an enumeration of particular things, they 
are held to apply only to cases or things of the 
same kind as those which are referred to specifi- 
cally.2® ‘In other words, the general words are 
limited by the particular words which precede 
them.*° 

Relative and qualifying words, phrases, or 
clauses are to be applied to the words, phrases, or 
clauses immediately preceding, and not extended 
to or to include other words, phrases, or clauses 
more remote, unless such extension or inclusion 
is clearly required by the intent of the context 
or disclosed by a consideration of the entire ordi- 
nance.*! 

Scientific or technical words. Where scientific 
or technical words or terms are used in an ordi- 
nance, extraneous evidence is proper to show the 
meaning thereof, but not to instruct the court as 
to the word or phrase lawmakers should have used 
to make the law reasonable.*? 

[§ 911] h. Statutes as a Whole and Intrinsic 
Aids to Construction. In construing ordinances and 
by-laws the court should construe them as an en- 
tirety and give effect to every part thereof, if pos- 
sible.** The court should not hold any part to be 
meaningless or absurd unless the language used will 


dred dollars on dealers in near ‘beer 
or imitaticn beer, cider, apple juice, 
ete., intended to exact a tax of three 
hundred dollars of dealers in cider 
and apple juice alone, so that the part 
of an ordinance invalid as to such 
beverages is so interwoven with the 
valid part as to destroy the whole 


scheme of the ordinance. Purvis v. 
Ocilla, 149 Ga. 771, 102 SH 241. 
15. Birmingham R., etc., Co. v. 


Kyser, 203 Ala. 121, 82 S 151; Carroll 
Biake Constr. Co. v. Boyle, 140 Tenn. 
166, 203 SW 945. 

16. See Statutes [36 Cye 1114]. 


17. ZIll-Sacks v. Legg, 219 Ill. 
A. 144. 
Mo.—Orthwein v. St. Louis, 265 


Mo. 556, 178 SW 87. - 
.N. Y.—Mills v. Sweeney, 219 N. Y. 
213, 114 NE 65. 

N. C.—State v. Norfolk Southern R. 
Co., 168 N. C. 103, 82 SE 963, LRA 
1916B 329, 

Or.—State vy, Sanborn, 101 Or. 686, 
201 P 430. 

And ‘see Sauer vy. Paterson Fire, 
ete., Comrs., (N. J. Sup.) 1382 A 515 
(where the language of an ordinance 
is clear end unambiguous and its 
literal meaning leads to no absurd re- 
sult, and is not repugnant to other 
parts..of the ordinance, such literal 
meaning should be accorded to it in 
its exposition). 

18. Orthwein v. St. Louis, 265 Mo. 
556, 178 SW 87. 

19. Guidoni v. Wheeler, 5 Alaska 
229 [aff 230 Fed. 93, 144 CCA 391]. 

20. Winnipeg v. Brock, 45 Can. 
S. C..271 [dism app 20 Man. 669, 18 
WestLR 28]. J 

21. Jeneary v. Chicago, etc., Tract. 
Co., 306 Ill. 392, 138 NE 203 (the 
word “cars”? will include a single in-> 
terurban car). See Statutes [86 Cyc 
1123]. 


92. Cooke v. Loper, 151 Ala. 546, 
44 S$ 78; Standard Oil Co. v. Kam- 
radt, 319 Ill. 51, 149 NE 538; Peo. v. 
Williston, 237 Ill. 584, 86 NH 1094; 
Springfield v. Green, 120 Ill. 269, 
275, 11 NE 261. f 

“Whenever the meaning of a word, 
as used in a statute or ordinance, be- 
comes the subject of controversy in 
a legal proceeding, the ascertainment 


of its strict primary signification is 
not a matter of so much importance 
as it is to discover the sense in which 
it was used by the legislative body, 
for the latter must control, although 
the word has been used without 
proper regard to its appropriate and 
primary meaning.” Springfield  v. 
Green, supra. 

23. Standard Oil Co. v. Birming- 


ham, 202 Ala. 97, 79 S 489. See Stat- 
utes [36 Cyc 1126]. 
24. Continental Oil Co. v. Santa 


Me, H250INA M..V 94/9019; 
ALR 398 [cit Cyej. 
[386 Cye 1127]. 

25. Continental Oil Co. v. Santa 
Fé, 25 N. M. 94,.177 P 742, 3 ALR 


177-P. 742, 3 
See Statutes 


898. See Statutes [36 Cye 1127], 

26. Charleston v. Reed, 27 W. Va. 
681, 55 AmR 336. See Statutes [36 
Cye 1117]. 

27. Culver v. Waters, 248 Ill. 163, 
93 NE 747; Burton v. Chicago, 236 
Ill. 383, 86 NE 93, 15 AnnCas 965: 


Sacks v. Legg, 219 Ill. A. 144. 

28. Wright v. Chicago, etc., R. 
Co., 7 Ill. A. 4388 (so held as to an 
ordinance of Chicago prohibiting the 
sale of coal oil that will not bear 
a fire test of 100° Fahrenheit, pro- 
ceeding, ‘“‘and it shall be unlawful to 
keep,” etc., “excepting a cellar,” five 
feet below the grade of the adjacent 
streets). 

29. Atlanta y. Blackman Health 
Resort, Inc., 153 Ga. 499, 113 SH 545; 
Clinton v. Wilson, 257 Ill. 580, 101 
NE 192; Gundling v. Chicago, 176 Ill. 
340, 52 NE 44, 48 LRA 230 [aff 
177U.. S2'483, 20 SCt'633,. 44 Ti. ed: 
7251; Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418. 
Cye 1118 et seq]. Compare Vicks- 
burg v. Briggs, 102 Mich. 551, 61 
NW 1 (holding that, where a village 
ordinance in one section provided 
that every assemblage of persons in 
any street or public place of such 
village, engaged in boisterous lan- 
guage or conduct, should be deemed 
a disorderly assemblage, and in the 
next section provided that any such 
assemblage in “any” place in such 
city should be deemed a disorderly 
assemblage, the scope of the latter 
section was not limited to the places 


See Statutes [386- 


enumerated in the former section). 

[a] Rule applied.—Within the 
above rule an ordinance providing for 
the closing on Sunday of billiard 
rooms, ball or pin alleys, and base- 
ball grounds or other places of 
amusement, does not include moving 
picture shows. Clinton v. Wilson, 
257 Tll. 580, 101 NB 192. 


30. Snyder v. North Lawrence, 8 
Kan. 82. 
81. Montgomery Light, etc., Co. v. 


Avant, 202 Ala. 404, 80 S 497, 3 ALR 
384. See Statutes [36 Cyc 1123]. 

32. Standard Oil Co. vy. Birming- 
ham, 202 Ala. 97, 79 S 489. See Stat- 
utes [86 Cyc 1118]. 

33. Conn.—Whitlock y. West, 26 
Conn. 406. 

Ill.— Sullivan v. Cloe, 277 Ill. 56, 
115 NE 135; McChesney v. Chicago, 
LTS OTN. STH, 95.0) VINEE 190 * i Peo ys 
Chicago, 209 Ill. A. 142; Spring Val- 
rr vi Chicago’ KR: -'Co; “200 11k SAar 

Iowa.—Long v. Ottumwa R., 
Co., 162 Towa 11, 142 NW 1008. 

Ky.—-Polsgrove v. Moss, 154 Ky. 
408, 157 SW 11383; Metropolitan L. 
Ins. Co. v. Darenkamp, 66 SW 1125, 
23 KyL 2249, 

La.—Reynolds 
Ann. 162. ' 

Me.—State v. Brown, 119 Me. 455, 
PAAAS 760. 

Md.—Salisbury v. Camden Sewer 
Co.,:141-Md. 254,°118' A’ 662. 

N. Y.—Mills v. Sweeney, 219 N. Y. 
218, 114 NE 65; New York v. Fred- 
ericks, 206 N. Y. 618, 100 NE 419. 
ieee) vate v. Canton, 283 OhNPNS 

Va.—Warwick County v. Newport 
News, 120 Va, 177, 90 SH 644; Vinton- 
Roanoke Water Co. v. Roanoke, 110 
Va. 661, 66 SE 835. 

B. C.—Esquimalt Water Works Co. 
v. Victoria, 10 B. C. 193; 24 CanLT 
OceNotes 105. 
ese Rea Tee v. Maritosa, 22 Ont. 

And see Statutes [36 Cyc 1128]. 

[a] Intent is to be gathered from 
a consideration of the entire ordi- 
nance and not from one section only. 
Carson City v. Red Arrow Garage, 
etc., Co., 46 Nev. 478, 225 P 487. 


etc., 


v. Baldwin, 1 la. 
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. 


admit of no other conclusion.** Ordinances on the 
same subject matter must be construed together.*° 
Ordinances or sections of ordinances which may be 
defective alone if in regard to the same subject 
matter may be given effect and operation by con- 
struing them together.*¢ 

General and particular provisions. Where there 
are two provisions, one general and another par- 
ticular and relating to only one subject, the par- 
ticular provision if repugnant to the general pro- 
vision must prevail and be treated as an exception 
to the latter general provision.** 

Preamble. Although a preamble is not an essen- 
tial part of an ordinance, reference thereto may 
be had in aid of interpretation of the ordinance.*® 

Title. In cases of doubt as to the meaning of 
an ordinance, the title may be resorted to as fur- 
nishing some aid in showing the intention of the 
municipality,®® but is, of course, not conclusive.*° 

[§ 912] i. Presumptions in Aid of Construction. 
As is the case with statutes,*4 as an aid in the 
construction of an ordinance or by-law, it will be 
presumed that each clause and sentence has a pur- 
pose and use,*? that words and phrases used therein 
are used in their familiar and popular sense*® and 
without any forced, subtle, or technical construc- 
tion to limit or extend their meaning,** and that 
the council did not intend doing what it had no 
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[§§ 911-914 


[§ 913] j. Extrinsic Aids to Construction. In ar- 
riving at the legislative intention, the facts and 
circumstances surrounding the enactment of the 
ordinance may be considered,** such for instance, 
as the state of the existing law and the evils to be 
remedied by the ordinance.* ‘ 

Contemporaneous construction of ordinances and 
resolutions, the meaning of which is ambiguous or 
doubtful, may be considered by the court in de- 
termining their meaning and intent;#* and this is 
especially true where there has been a long acquies- 
cence in such construction.*? However, it has been 
said that, in passing upon the validity of an ordi- 
nance, the court is to be controlled by what acts 
may be done under its authority. and not by what 
has been done under it.°° And if the ordinance 
or resolution is not ambiguous or of a doubtful 
meaning contemporaneous construction is entitled 
to no weight in the construction thereof.*t 

To show intent. The intention in enacting an 
ordinance licensing and regulating cars must be 
ascertained from the face of the ordinance itself 
and not from extrinsic evidence.*” 

[§ 914] k. Construction with Reference to Other 
Laws. An ordinance must be construed in con- 
nection with, and in subordination to, the charter 
or statute from which it derives, its force;°? and, 
where its language is largely borrowed from the 


power to do.*® 


* 


34 Esquimalt Water Works Co. v. 
Victoria, 10-B; CC. 193,24 CanLT 
OccNotes 105. 

35. Denning v. Yount, 9 Kan. A. 
708, 59 P 1092; Eureka v. Jackson, 
§ Kan, A. 49, 54..P>-5; Detroit Bidg: 
Commn. vy. Kunin, 181 Mich. 604, 148 
NW 207, AnnCas1916C 959; Slaugh- 
ter v. O’Berry, 126 N. C. 181, 35 SE 
241, 48 LRA 442; Erie v. Carey, 12 
Pa. Super. 584. 

36. Peo. v. Chicago R. Co., 270 Ill. 
278, 110 NE 394; Gage v. Wilmette, 
230 Ill. 428, 82 NE 656; Gage v. Chi- 
cago, 196 Ill. 512, 63 NE 1031; Mec- 
Chesney v. Chicago, 173 Ill. 75, 50 
NE 191; Ligare v. Chicago, 139 Il. 
46, 28 NE 934, 32 AmSR 179; Van 
Arsdale v. Justice, 75 Misc, 495, 133 
NYS 661. . 

37. Springfield v. Inter State In- 
dependent Tel., ete., Co., 279 Ill. 324, 


£16) NB 631° [atl 201 1. An 220)5 
And see Statutes [36 Cyc 1130]. 
38. Continental Oil Co. v. Santa 


Fé, 25 N..M. 94, 177 P 742, 3 ALR 

398. And see Statutes [36 Cye 1132]. 

39. Augusta v. Augusta-Aiken R., 

ete., Corp., 150 Ga, 524, 104 SE 505; 

Com. yv. O’Neil, 233 Mass. 5385, 124 

Pe te And see Statutes [386 Cyc 
ale 

40. In re Johnson, 47 Cal. A. 465, 
LO; P3852. 

41. See Statutes [36 Cyc 1135]. 

42. Crayton v. Larabee, 220 N. Y 
493, 116 NE 355, LRA1918E 432. 

43. Crayton v. Larabee, supra; 
Reading City v. Yeager, 62 Pa. Super. 
268; Savage-Scofield Co. v. Tacoma, 56 
Wash. 457,.105 P1082. 

44, Reading City v. Yeager, 62 Pa. 
Super. 268. 

45. State v. Brown, 119 Me, 455, 
111 A 760; St. Louis v. Murta, 283 
Mo. 77, 82, 222 SW 430 ‘[cit Cyc]; 
Burlington Light, etc., Co. v. Burling- 
ton, 93 Vt. 27,106 A 513. 

46. U. S.—St. Louis v. Chicago 
House Wrecking Co., 200 Fed. 239, 
118 CCA ~425. 

Ala.—Montgomery Light, ete., Co. 
v. Avant, 202 Ala. 404, 80 S 497, 38 
ALR 384. 

Cal.—In' re, Hoffman; 155 Cal..408; 
99 PONT ys 2 CAM SIR 15s 

Fla.—State v. Tampa Water Works 
cee 55 Fla. 858, 47 S 358, 19 LRANS 

Oo, 


a 


‘Mo. 


| statute authorizing the ordinance, it will be pre- 


Ga.—Augusta v. Augusta-Aiken R., 
ete., Corp., 150 Ga. 524, 104 SE 505. 
Ill.—Peavler v. Mt. Vernon, 158 Ill. 


A. 610. 

Ky.—Polsgrove v. Moss, 154 Ky. 
408, 157 SW 11338. 

Miss.—Wesson y. Collins, 72 Miss. 
844,18 S 360, 917. 

Mo.—MecAllister v. Cupples. Sta- 
tion Light, etc., Co., 283 Mo. 115, 223 
Sw 75. 

N. H.—Saunders y. Nashua, 69 
N. H. 492, 438°.A 620. 


N. Y.—Wintersteen v. New York, 
220 4Ne cXe Ose 1kb NE OL a. 
19) TO eAS, 


Or.—Thielke v. Albee, 
153 P 793. 

S. C.—McCormick v. Calhoun, 30 
S. C. 93, 8,SE 539. 

Boi anus v. Houston, 29 Tex. 

Utah.—Baker v. Latses, 60 Utah 
38, 206;0P 553% 

Vt.—Burlington Light, etce., 
Burlington, 93 Vt. 27, 106 A 513. 

47. Peavler v. Mt. Vernon, 158 Ill. 
A. 610. 

48. Ala.—Montgomery Light, etce., 
Co. v. Avant, 202 Ala. 404, 80 S 497, 
3 ALR 384, 

Miss.—Wesson v. Collins, 72 Miss. 
844,,18 S 360, 917. 


Mo.—MeAllister v. Cupples Sta- 
tion) Light,).etc;, (Coo 288,oMion tubs 
223 SW 75; State v. Severance, 49 
Mo. 401. 


N.  H.—Saunders vy. 
N,.. H. 492, 438 A 620. 
N. Y.—Wintersteen v. New York, 


Nashua, 69 


220 N. Y. 57,115 NE: 17. 
Or.—Thielke vy. Albee,.79 Or. 48, 
SS 793, 
[a] Ordinances contractual in 
character. — (1) Contemporaneous 
practical construction placed upon 


‘ordinances or resolutions contractual 


in their nature by the parties them- 
selves is a matter for consideration 
by the courts and entitled to some 


| weight in case the ordinance or reso- 
‘lution 


is ambiguous or of doubtful 
meaning. Montgomery Light, etc., 
Co. v. Avant, 202 Ala. 404, 80 S 497, 
3 ALR 384; State v. Severance, 49 
401; Saunders yv. Nashua, 69 
N. H. 492, 43 A 620. (2) Under or- 
dinances requiring traction com- 
pany to transport free members of 
police force and fire department 


“when in uniform,’ the rule of con- 
temporaneous construction by com- 
pany and city officers as to the badge 
of a plain clothes man being his uni- 
form -would have a bearing in con- 
struing the words ‘‘when in uniform.” 


Montgomery Light, ete, . Co. v. 
Avant, supra. : 
[b] Construction by officers. 


charged with duty of execution.—(1) 


.If the nature of the ordinance is 


such as to require construction, the 
construction given it by those 
charged with the duty of executing 
may be considered (Wesson v. Col- 
lins, 72 Miss. 844, 18 S 360, 917; Mc- 
Allister v. Cupples Station Light, 
etc., Co., 283 Mo. 115," 223) SW 755 
Wintersteen v. New York, 220 N.Y. 
57, 115 NE 17), (2) altheugh such 
construction is, of course, not bind- 


ing on the courts (McAllister v. 
Cupples Station Light, ete, Co., 
supra). ‘ 

49. Thielke v. Albee, 79 Or. 48, 
L653, Patvga3n, 


50. Levering v. Williams, 134 Md. 
48, 106 A 176, 4 ALR 374; Ulman v. 
Baltimore, 72 Md. 587, 20 A 141, 21 
A 709, 11> DRA 224, 

51. Montgomery : Light, ete., Co. 
v. Avant, 202 Ala. 404, 80 S 497, 3 
ALR 384; Corona v. Merriam, 20 
Cal. A. 2381, 128 P 769; Peavler v. 
Mt. Vernon, 158 Ill. A. 610; Peo. v. 
Busse, 155 Ill. A. 613; N. K. Fair- 
bank Co. v. Chicago, 153 Ill. A. 140; 
Wesson v. Collins, 72 Miss. 844, 1 
S 360, 917. 

[a] Construction by officers 
charged with duty of execution.—(1) 
If an ordinance is unambiguous. and 
the meaning not open to doubt, the 
construction placed upon it by of- 
ficers charged with the duty of exe- 
cuting it is entitled to no weight. 
Peo. v. Busse, 155 Tll.-\A. +618; Wes- 
son v. Collins, 72 Miss. 844, 18 S 
860, 917. (2) And a construction 
contrary to rules announced by ju- 
dicial decisions by such officers will 


not be held to be right because 
long persisted in. Peo; v. Busse, 
supra. 

52. Thompson vy. Lumberton, 182 


N. C. 260, 108 SE 722. 

53. Polsgrove v. Moss, 154 Ky. 
408, 157 SW 11388; McCormick y. Cal- 
houn, 30 S. C. 93, 8 SH 539. 


a 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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§§ 914-919] 


sumed that the city authorities endeavored simply 
to follow the statute.°4 Also the general law and 
publie policy of the state must be considered in the 
construction of an ordinance and the court should 
give effect to the ordinance so far as this can con- 
sistently be done in view of superior laws.°> In 
other words, the court should, if possible, construe 
the ordinance so that it will be in harmony with the 
superior law and so that they may stand together.®® 

[§ 915] 1 Construction Favoring Public. Ordi- 
nances granting franchises, permits, or other special 
privileges are to be construed most strongly against 
the grantee,®*? and liberally in favor of the public 
for the conservation and protection of its inter- 
est,°® for the reason that only that which is granted 
in clear and specified terms passes by a grant of 
property, franchises, or privileges in which the gov- 
ernment or the public has an interest.®°® Also an 
ordinance relating to the fees or compensation of 
public officers is to be given a construction favor- 
able to the municipality, and such officers are only 
entitled to what is clearly given by law.*° 

[§ 916] m. Conservation of Individual Rights. A 
doubt as to whether an ordinanee is invalid as con- 
flicting with individual rights should be resolved 
against the municipality.** 

[§ 917] n. Limiting Clauses and Exemptions. 
Exemptions under a municipal ordinance can only 
be allowed when ‘the intent to grant them is ex- 
pressed in the clearest and most unambiguous 


54. Polsgrove v.. Moss, 154 Ky.] 335, 
408, 157 SW 1133. 

55. San Luis Obispo y. Fitzgerald, 
Pb eOuliwme 2 lO eDeaes 69954 Staten v. 
Tampa Water Works Co., 56 Fla. 858, 
47 S 358, 19 LRANS 183; Gabel v. 
Houston, 29 Tex. 335. 65. 


- MUNICIPAL CORPORATIONS 


217 P 538 (‘If every law were 
declared unconstitutional] which by 
the application of such a test could 
be shown capable of working injus- 
we should have very few laws 


“See Statutes [36 Cyc 1183]. 
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terms.®? A limiting clause is to be restrained to 
the last antecedent, unless the subject matter re- 
quires a different construction.%? 

[§ 918] 0. Application of Ordinance to Extreme 
Cases. The validity of an ordinance will not be 
tested by its application to extreme cases mvolving 
the assumption of grossly arbitrary violation of 
their duties by public officers.** 

[§ 919] p. Ordinances of Penal Nature. Like 
penal statutes,°° police ordinances, being penal in 
their nature,°® are subject to strict construction,®? 
and they will not be extended by implication.®* 
They must be so construed as to apply only to 
cases, the facts of which are clearly within their 
provisions,®® since the purpose of the rule, that 
is, of strict construction, is to prevent acts from 
being brought within the scope of punishment, be- 
cause courts may suppose they fall within the spirit 
of the law, although not within its terms.7° But 
notwithstanding the rule requiring strict construc- 
tion of penal statutes in defendant’s favor, other 
rules of construction are not thereby outweighed 
but must be given due weight in considering the 
validity of the ordinance."! Strict construction does 
not require the giving of words the narrowest mean- 
ing of which they are susceptible,’? or an unreason- 
able or forced construction,’? or that the obvious 
intent of the lawmakers should be defeated,’4 or 
that the terms of the ordinance should be serutinized 
for the purpose of giving them meanings which will 


Porto Rico.—Diaz v. Peo., 28 Porto 
Rico 408; Peo. v. Padilla, 20 Porto 
Rico 262. 

Tex.—Invader Oil, etc., Co. v. Ft. 
Worth, (Civ. A.) 229 SW 616. 

Can.—Perras v. Hadley, 29 Revde 
Jur 427, 


56. Edwards v. Kirkwood, 162 Mo. 66. See cases infra this section. Man.—Re Taylor, 11 Man. 420. 
A. 576, 142 SW 1109; Anderson v. 67. Ala. — Sloss-Sheffield Steel, [a] Ordinance providing for im- 
Fant, 96 S. C. 5, 79 SE 641. etce., Co. v. Smith, 175 Ala. 260, 57|prisonment of one disturbing the 
57. Blocki v. Peo. 220 Ill. 444,]S 29; Montgomery y. Louisville, etce.,| peace, or guilty of riotous, dis- 
77 NE 172; Rogers Park Water Co.| R. Co., 84 Ala. 127, 4 S 626. orderly, or improper conduct, should 
wa. Chicago, . 182 Tll.,.:As. 355 Fla.—Ex p. Sims, 40 Fla. 432, 25] be sirictly construed, Raskin  v. 


58. U. S.—Rogers Park Water Co 
v. Fergus, 180 U. S. 624, 21 SCt 490, 
45 L. ed. 702; Danville Water Co. 
v. Danville, 180.U. S. 619,. 21. SCt 
505, 45 L. ed. 696; Freeport Water 
Co. v. Freeport, 180 U. S. 587, 21 
Sct 498, 45 L. ed. 679. 


Mich.—Traverse City Gas Co. v 


Traverse City, 130 Mich. 17, 89 NW 
574; Detroit v. Ft. Wayne, etc., R. 
Co., 95 Mich. 456, 54 NW 958, 35 


AmSR 580, 20 LRA 79. 

Mo.—Shafir v. Carroll, 309 Mo. 458, 
274 SW 755. é 

Pa,—Philadelphia v. Western Union 
Tel. Co., 11 Phila. 327. 

Wis.—Madison v. Southern Wiscon- 
sin R. Co., 156 Wis, 352, 146 NW 
492 [aff 240 U. S. 457, 36 SCt 400, 
60 L. ed. 739]. : 

59. Rogers Park Water Co. v. Chi- 
cago, 131 Ill. A. 35. , 

60. Corona vy. Merriam, 20 Cal, A. 
2316-123 769; : 

61. Cal.—O’Malley v. Sebastopol, 
TAVCal. Ay a2,, 1ooyP L082. 

Fla.—Pounds v. Darling, 75 Fla. 
125, 77 S 666, LRA1918EH 949. 

Ga.—Felton v. Atlanta, 4 Ga, A. 
183, 61 SE 27. 

N. C.—Slaughter v. O’Berry, 126 
N. C. 181, 35 SE 241, 48 LRA 442; 
Edgerton v. Goldsboro Water Co., 


1265 N.. C. 93, 35 SH 243, 48 LRA 
444, 

Tex.—Royal «© Indemn. Co. Vv. 
Schwartz, (Civs A) 172 (Swe 5381; 


San Antonio v. Salvation Army, (Civ. 
A.) 127 SW 860. 
Man.—Re Taylor, 11 Man. 420. 
62. Edwards Hotel, etc., R. Co. v. 
Jackson, 96 Miss. 547, 51 S 802. See 
Statutes [36 Cyc 1161 et seq]. 
63. Puget Sound Electric R. Co. 
v. Benson, 253 Fed. 710, 165 CCA 


304. 
64. Bank v. Bell, 62 Cal. A. 320, 


S 280. 

Ga.—Raskin v. Savannah, 27 Ga. 
A. 556, 109 SE 675. 

Ill. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182; Chicago, ete, (R. Co. Vv. 
Peo., 217 Ill. 164, 75 NE 368; Zanone 
v. Mound City, 103 Ill. 552; Chicago 
v. South Side El. R. Co., 183 Ill. A. 
181. 

Kan.—Manker vy. Tough, 79 Kan. 
46, 98 P. 792, 19 LRANS 675, 17 
AnnCas 208; Swift v. Topeka, 43 Kan. 
671, 23 P 1075, 8 LRA 772; Missouri, 
ete, R. Co. v. Long, 27 Kan. 684; 
Snyder v. North Lawrence, 8 Kan. 82. 

Ky.—Krickle y. Com., B. Mon. 
361. 

La.—New Orleans First Municipal- 
ity v. Cutting, 4 La. Ann. 335; New 
Orleans First Municipality v. Blineau, 
3 La. Ann. 688. 

Me.—Saco v. Jordan, 115 Me. 278, 
98 A 808; Houlton v. Titcomb, 102 
Me. 272, 36 A 753, 120 AmSR 492, 10 
LRANS 580. 

Mich.—Peo. v. Brill, 120 Mich.,42, 
78 NW 1013. 

Mo.—Ex p. Lerner, 281 Mo. 18, 218 
SW 331; St. Louis v.. Robinson, 135 
Mo. 460,°37 SW 110; St. Louis v. 
Goebel, 32 Mo. 295. 

N. J.—State v. Millville, 63 N. J. 
L. 123, 48 A 443; Perrine Terrace 
Land Co. v. Brennan, (Sup.) 128 A 
786. 

N. Y.—New York v. Fredericks, 206 
N. Y. 618, 100 NE 419; Buffalo v. 
Til, 192, App. -Div. 99; 182 NYS 
418. 

Pa.—Murphy v. Philadelphia Rapid 
Transition 2s Meade eo Loan A /10 4: 
Long v. Lemoyne Borough, 222 Pa. 
Sil wl As Zid, 221i TRANS 4745. Inire 
Uniontown Borough, 21 Pa. Dist. 171; 
Com. .\v... Hepner; 22.; Pa. | Co. 630; 
Winton Borough v. Delaware, ete., 
CanalaGouelle Pa.) CosriéT. 


Savannah, 152 Ga. 204, 108 SE 778 
[answers to cert questions conformed 
to 27 Ga. A. 556, 109 SE 675]. 

[b] Proceedings technically civil 
in character.—A prosecution for vio- 
lation of ordinance prohibiting cer- 
tain acts and prescribing the pen- 
alty for violation thereof, while tech- 
nically a civil proceeding will upon 
conviction authorize the imposition 
of a penalty, and in thus far it par- 
takes of the nature of a criminal 
action, and the ordinance on which 
it is based is subject to the same 
rules of construction as a criminal 


statute. Ex p. Lépner, 281 Mo. 18, 
218 SW 331. bin fe 
[ec] Favorable construction for 


defendants.—Penal ordinances are to 
be construed in favor of persons 
whom it is sought to subject to 
their operations. Anderson y. Bir- 
mingham, 205 Ala. 604, 88 S 900; Pen- 
nington v, Sparta, 15 Ga. A. 287, 82 
SE 826. 

68. Murphy y. Philadelphia Rapid 
Trapett Go?, “285 Pas 399,0132 =A 

69. Chicago v. South Side El. R. 
Co., 183 Ill. A. 181; Perrine Terrace 
Land Co. v. Brennan, (N. J, Sup.) 
128 A 786; In re Uniontown Borough, 
ae Pas Dist. lie 


70. Sloss-Sheffield Steel, etc, Co. 
Vausmith,, ARS PAs D260) 26:7.'S) 129), 

71. Buffalo v. Till, 192 App. Div. 
99, 182 NYS 418. 

72. Biffer v. Chicago, 278 Ill. 562, 
116 NE 182. 

73. State v. Gurry, 121 Md. 534, 
88 A 546, 47 LRANS 1087, AnnCas 
1915B 957. 

74. Alles v. New Albany, 175 Ind. 
709, 98 NE 1080; Smith v. New AI- 
bany, 175 Ind. 279, 93 NE 73; New 
York v. ‘Fredericks, 206 N. Y. 618); 
100 NE 419. : 
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render the ordinance void. 


Exemptions from penal ordinances are liberally 
construed’® and will not be extended to inelude limi- 
tations not clearly prescribed in the ordinance."’ 

[§ 920] P. Operation and Effect—l. In General. 
Ordinances or by-laws authorized by the charter of 
the municipality enacting them and not in contra- 
vention of organic or statutory law have the same 
force and effect within the municipal territory as 
acts of the legislature’® so long as they stand un- 
They are only in form local enact- 
ments,®° and may correctly be said to be in force by 
They have the local 
force and authority of a state statute, whether 


repealed."® 


the authority of the state.®+ 


75. State v. Brogden, 84 Fla. 520, 
94 S 653. 

76. State v. Dauben, 99 Oh. St. 
406, 124 NE 232. 

77. State v. Dauben, supra. 


78. U. S.—New Orleans Water- 
Works Co. v. New Orleans, 164 U. S. 
AT ATE SCE MEL 41 edk rol 8," Pitts- 
burg, etc, R. Co. v. Hood, 94 Fed. 
618, 36 CCA 423. 

Ala.—Talladega v. Fitzpatrick, 133 
Ala. 613, 32 S 252; North Birming- 
ham St. R. Co. v. Calderwood, 89 
Ala): 247,;°7 0S 360,18 AmSR' 105; 
Moses v. Mobile, 52 Ala. 
dism 15 Wall. 387, 21 L. ed. 176]. 

Ark.—Southwestern Tel., etc., Co. 
v. Myane, 86 Ark. 548, 111 SW 987. 

Cal.—In re Zhizhussa, 147 Cal. 328, 
81 P 955; San Luis Obispo v. Fitz- 
gerald, 126 Cal. 279, 58 .P. 699. ; 

Colo.—Lewis v. Denver City Wa- 
ter Works Co., 19 Colo. 236, 34 P 993, 
41 AmSR 248. 

Conn.—State v. Cederski, 80 Conn. 
478, 69 A 19;. State v. Tryon, 389 
Conn. 183. 

Ga.—Forbes v. Savannah, 160 Ga. 
701, 128 SE 806; Bearden v. Madison, 
73 Ga. 184. : 

Hawaii.—Terr. v. Dondero, 21 Ha- 
waii 19, AnnCasi914D 1192. 

Til.— Berry v. Chicago, 320 Ill. 536, 
151 NE 581; Commonwealth Electric 
Co. v. Rose, 214 Ill. 545, 73 NE 780; 


Hope v. Alton, 214 Ill. 102, 73 NE 
406; Tudor v. Chicago, etc., Rapid 
Transit R. Co., 154 Ill. 129, 39 NE 


136; Wrage. v. Penn? ‘Tp. 94; 411.. 14, 
34 AmR 199; Mason v. Shawneetown, 
77 Ill. 5383; Chicago,v. Pittsburg, etc., 
R. Co., 146 Ill. A. 403 [aff 242 Tl. 
30, 89 NE 648]; Wright v. Chicago, 
etc., R. Co., 7 Ill. A. 438. 
Ind.—Cleveland, etce., R. Co. v. 
Powers, 173 Ind. 105, 88 NE 10738, 89 
NE 485; Pittsburgh, etc., Co. v. Hart- 
ford City, 170 Ind. 674, 82 NE 787, 
85 NE 302, 20 LRANS 461; Schmidt 
vy. Indianapolis, 168 Ind. 631, 80 NE 
632, 120 AmSR 385, 14 LRANS 787; 
Indiana R. Co. vi Hoffman, 161 Ind. 
598, 69 NE 399; Beiling v. Evans- 
ville, 144 Ind. 644, 42 NE 621, 35 
“LRA 272; Swindell v. State, 143 Ind. 
153, 42 NE 528, 35 LRA 50; Cham- 
per v. Greencastle, 138 Ind. 339, 35 
NE 14, 46 AmSR 390, 24 LRA 768; 
Indianapolis y. Indianapolis Gas 
Light, ete, Co., 66 Ind. 396; Whit- 
son v. Franklin, 34 Ind. 392. 
Ilowa.—Starr v. Burlington, 45 Iowa 
87; Des Moines Gas Co. v. Des 
Moines, 44 Iowa 505, 24 AmR 756. 
Ky.—Montenegro-Riehm Music Co. 
v. Louisville Bd. of Education, 147 
Ky. 720, 145 SW 740; Combs v. Bon- 
nell, 109 SW 898, 33 Kyl 219. 
La.—State v. Nicholas, 109 La. 84, 
83 S 92; State v. Morris, 47 La. 
Ann. 1660, 18 S 710; Milne v. David- 
son, 5 Mart. N. S. 409, 16 AmD 189. 


Me.—Lewiston v. Grant, 120 Me. 
194, 113 A 181. 
d.—Gomeringer v. McAbee, 129 


M 
Md. 557, 99 A 787; Baltimore City 
v. Hampton Court Co., 126 Md. 841, 
94 A 1018; Gould v. Baltimore, 120 
Md. 534, 87 A 818. 

Mass.—Heland v. Lowell, 3 Allen 
407, 81 AmD 670; Buttrick v.. Lowell, 
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originally authorized or subsequently ratified by the 


same subject.%8 


struction.®® 


1 Allen 172, 79 AmD 721. 
Mich.—Detroit v. Ft. Wayne, etc., 
R. Co., 95 Mich. 456, 54 NW 958, 35 
AmSR 580, 20 LRA 79. 
Minn.—Minneapolis Sash, etc., Co. 
v. Great Northern R. Co., 83 Minn. 
370, 86 NW 451; Red Wing v. Chi- 
cago, ete. R. Co., 72 Minn. 240, 75 
NW 223, 71 AmSR 482; Bott v. Pratt, 
ao Minn. 3238, 23 NW_ 287, 53 AmR 


Mo.—State v. Walbridge, 119 Mo.. 


383, 24 SW 457, 41 AmSR 663; Union 
Depot R. Co. v. Southern R. Co., 106 


Mo!) 562;:16 SW 92037 St: Louis °v. 
Foster, 52 Mo. 513; St. Louis. v. 
Manufacturers’ Sav. Bank, 49 Mo. 


574; Taylor v. Carondelet, 22 Mo. 105; 
St. Louis v. Boffinger, 19 Mo. 13° 

Nebr.—State v. Cosgrave, 85 Nebr. 
187, 192,':122 NW 885, 26 LRANS 207 
[eit Cyc]. 

N. J.—Bohan v. Weehawken Tp., 65 
N. J. L. 490, 47 A 446. 

N. Y.—Peo. v. Atwell, 232 N. Y. 
96, 133 NE 364, 25 ALR 107 [aff 
197 App. Div. 225, 188 NYS 803]; 
Crayton v. Larabee, 220 N. Y. 493, 
116 NE 355, LRA1918E 432; Carthage 
v. Frederick, 122 N. Y. 268, 25 NE 
480, 19 mSR 490, 10 LRA 178; 
Gloversville v. Howell, 70 N. Y. 287; 
Brookivns vs Breslins57 IN. “Ye. 591% 
Kennahan v. New York, 162 App. 
Div. 364, 147 NYS 8385; Schnaier v. 
Grigsby, 132 App. Div. 854, 117 NYS 
455; Ashton v. Rochester, 60 Hun 
372, 14 NYS 855 [aff 1383 N. Y. 187, 
30 NE 965, 31 NE 334, 28 AmSR 
619]; Roderick. v.. Whitson, 51 Hun 
620, 4 NYS 112; Jones v. Firemen’s 
Fund Ins. Co., 2 Daly 307; Glens 
Falls v. Standard Oil Co., 127 Misc. 
104, 215 NYS 354; Railroad Stores 
v. Fabyan, 120 Misc. 142, 197 NYS 
815; Gordon v. Automobile Club of 
America, 101 Misc. 724, 167 NYS 
585; McDermott v. Metropolitan Po- 
lice *Dist., 5 AbbPr 422; Brick Presb. 
Church v. New York, 5 Cow. 588. 

Oh.—Wheeler vy. Cincinnati, 19 Oh. 
St. 10, 2 AmR 368. 

Or.—Oregon Box, ete., Co. v. Jones 
Lumber Co., 117 Or. 411, 244 P 313; 
Portland y. State Bank, 110 Or. 61, 
214 P 818. 

Pa.—Shroder v. Lancaster, 6 Lanc- 
Bar 200. 

Philippine.—Trinidad v. 
4 Philippine 531. 

Ss. C—State v. Williams, 11 S. C. 


Sweeney, 


288. 
Tex.—Gabel v.. Houston, 29 Tex 
835; Smith v. Marston, 5 Tex. 426; 


pales v. Dallas, (Civ. A.) 210 SW 


Vt.—St. Johnsbury v. Thompson, 
59) Vits. 300; 9 "AS57159! AmR 731" 

Va.—Hopkins v. Richmond, 117 Va. 
692, 86 SH 139, AnnCas1917D 1114. 

Wash.—Burmeister v. Howard, 1 
Wash. T. 207. 

Wis.—Lange v. La Crosse, ete., R. 
Co., 118 Wis. 558, 95 NW 952. 

Eng.—Yabbicom v. King, [1899] 1 


Q. B. 444; Hopkins v. Swansea, 4 
M. & W. 621, 150 Reprint 1569. 
Ey C.—Victoria v. Meston, 11 B. C. 


Man.—Re St. Boniface By-law No. 


, 800, 22 Man. 733, 1 DomLR- 366, 20 


general assembly.** 
charter confers on a municipality exclusive control 
over certain subjects, ordinances enacted in accord- 
ance with such authority supersede within the 
limits of such municipality general laws on the 


And where the legislature by 


Without such special authority, 


however, no ordinance can have this effect.** 

[§ 921] 2. Retrospective Operation. 
case with statutes,** ordinances or by-laws operate 
in the future only, and are never to be given a 
retrospective effect if susceptible of any other con- 
An intention that a statute or an ordi- 
nance shall have a retrospective operation is not 


As is the 


WestLR 3382, 1 WestWkly 844. 
“Within the sphere of their dele- 
gated powers municipal corporations 
have aS absolute control as the Gen- 
eral Assembly would have if it never 
had delegated such powers and ex- 
ercised them by its own laws.’’ Des 


Moines Gas Co. v. Des Moines, 44 
Iowa 505, 509, 24 AmR 756. 
[a] Valid municipal ordinances 


and by-laws are to be treated as the 
sovereign legislative will in regard 
to the municipality, and are to be 
given effect and operation as such. 
San Luis Obispo v. Fitzgerald, 126 
Cal... 279,163 {Be 699. 

79. U. S.—Manhattan Trust. Co. v. 
Dayton, 59 Fed. 327, 8 CCA 140. 


Me.—Lewiston v. Grant, 120 Me. 
Uae lhe. A ake l. 
Mass.—Com. v. Davis, 140 Mass. 


485, 4 NE 577. 
N. J.—Bohan v. Weehawken Tp., 65 
Nod. Mie 490094 Teck» Ag: 
Pa.—Shroder vy. Lancaster, 6 Lanc 
Bar 201. 
a mi ha v. Nicholas, 109 La. 84, 


Crayton v. Larabee, 220 N. Y, 
116 NE 355, LRAI918E 4382. 

82. Griffin v. Gloversville, 67 App. 
Div. 403, 73 NYS 684; Cohen v. Rose- 
vale Realty Co., 121 Misc. 618, 202 
NYS 95; State v. Williams, 11 S.C. 


288. 

83. Colo.—Rogers v. Peo., 9 Colo. 
450, 12 P 848, 59*AmR 146. 

Mass.—In re Goddard, 16 Pick. 504, 
28 AmD 259. 

Mo.—State v. Clarke, 54 Mo. 17, 14 
AmR 471. 

_ BPE SE puis v. Morristown, 33 N. J. 

Vt.—St. Joknsbury vy. Thompson, 
59 Vt. 300, 9 A 571, 59 AmR 731: In 
re Snell, 58 Vt. 207, 1. A. 566: 

84. March v. Com., 12 B. Mon. 
(Ky.) 25; Bailey v. Com., 64. SW 995, 
23 KyL 1223. 

oa: See Statutes [36 Cyc 1201 et 
seq 

a by 


eq]. 
86. Ark.—-State v, 
Ark. 407. 

Cal.—Maguire v. Reardon, 41 Cal. 
A. 596, 183 P3038: 

Ga.—Howard vy. Savannah Corp.,. T. 
Users Onanlte ara: 

Ill.—Barrett Mfg. Co. v. Chicago, 
259-Tll. 578, 102 NH: 1017; De Wolf 
v. Field, 201 Tll. A. 542. 

Mo.—St. Louis v. Fischer, 167 Mo. 
654, 67 SW 872, 99 AmSR 614, 64 
LRAY 679 fait’ 194 Up Sirs6l> 2arses 
673, 48 L. ed, 1018]; Willow Springs 
v. Withaupt, 61 Mo. A, 275. 

Wash.—Spokane  v. Lemon, v3 
Wash. 248, 1381 P 858. 

Man.—Rex ov. -.Clark Bros. & 
Hughes, Ltd., 34 Man. 521, [1925] 1 
DomLR 49, [1924] 3 WestWkly 689. 

[a] “No laws can operate retro- 
spectively unless they are explana- 
tory of the statute, or declaratory 
of the common law. With these ex- 
ceptions, statutes or ordinances will 
always be construed as applying 
their principles to cases in future, 
or subsequent to their enactment.” 
Howard v. Savannah, T. U. P.. Charlit. 
(Ga.) 173, 174. 

{b] Rule applied.—A by-law plac-. 


Johnson, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to be presumed but must be manifested by clear and 
unequivocal language,§? and in case of doubt the 
statute or ordinance must be construed to have a 
It is nevertheless per- 
missible to give to an ordinance a retrospective 
operation,*® if it is clear that such was the intent 


prospective effect only.*8 


in passing it.%° 


[§ 922] 3. Application to Persons and Places. 
Municipal ordinances and by-laws have no extra- 


territorial foree,®! unless specially 


empowering statute for particular purposes, such as 
sanitation or police.®°? And this is true, even though 
the municipality may have acquired property outside 
But they will operate 
throughout the boundaries of a municipality irre- | 


of its geographical limits.%* 


ing restrictions on the use of prop- 
erty cannot have a retroactive ef- 
fect, so as to prohibit the use to 
which a property was put before 
the passing of the by-law, unless the 
authorizing legislation specifically so 
States. Hence a by-law creating an 
area a residential area does not pro- 
hibit the carrying on of an_under- 
taking business already established. 
Rex v. Clark Bros. & Hughes, Ltd., 
34 Man. 521, [1925] 1 DomLR 49, 
[1924] 3 WestWkly €89. . 

[c] What not retrospective oper- 
ation.—(i) Where a municipal ordi- 
nance provides that no dairy stable 
shall thereafter be established within 
the city limits without first having 
obtained permission from the mu- 
nicipal assembly by a proper ordi- 
nance, the fact that prior to the pas- 
sage of such ordinance certain 
premises within the city were oc- 
cupied for dairy purposes by third 
persons did not authorize defendant 
to start a new dairy there without 
the necessary permission, the old 
dairy, after the passage of such or- 
dinance, having been abandoned. 
There is nothing retrospective in the 
application of such ordinances to de- 
termine. St. Louis v. Fischer, 167 


Mo. 654, 67 SW 872, 99 AmSR 614, | 


64 LRA 679 [aff 194. U.S. 361, 24 
SCt .6738, 48 L...ed..1018]... (2) In a 
prosecution for violating a munici- 
pal ordinance regulating the use of 
stables, it is no defense that the 
stable was not in violation of law 
before the adoption of the ordinance, 
it appearing that it had been main- 
tained in violation of such law there- 


after. Spokane v. Wilson, 73 Wash. 
699, 131 P 856; Spokane v. Lemon, 
73 Wash, 248, M31, P 853. - (3) An 


ordinance is not retroactive, as to a 
building sought to be removed by 
the city, where the building was 
erected after the passage of the ordi- 
nance defining the fire limits. 
Maguire v. Reardon, 41 Cal. A. 596, 
183 P» 303. 

87. Barrett Mfg. Co. v. Chicago, 
259 Ill. 578, 102 NE 1017; Rex v. 
Clark Bros. & Hughes, Ltd., 34 Man. 
521, [1925] 1 DomLR 49, [1924] 3 
West Wkly 689. 

88. See caSes supra note 87. 

89. State v. Johnson, 17 Ark. 407; 
Howard v. Savannah Corp., T. U. P. 
Charlt. (Ga.) 173; De Wolf v. Field, 
201 Ill. A. 542; New York Fire Dept. 
v. Wendell, 13 Daly (N. Y.) 427. 

fa] Unless constitutional rights 
are infringed retroactive effect may 
be given to an ordinance. Thus an 
ordinance passed after a municipal 
election, may create a tribunal and 
prescribe the mode of procedure for 
determining election contests grow- 


ing out of it. State v. Johnson, 17 
Ark. 407. 

90... De f v. Field, 201 Ill. A. 
542. 

91. U. S.—Ex p. Deane, 7 F. Cas. 


No. §3,)712,'2 Craneh! C..€.°125. 
Cal.—South .Pasadena v. Los An- 


geles Terminal Revco 109) Gal. 4315, 
41 P 1093. : 
Ga.—Taylor v. Americus, 39 Ga. 
59. 
Tll.— Chicago Packing, etc., Co. v. 


. 
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spective of any 
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change made in them.®* And it is 


competent for the legislature in providing for the 
annexation. of the territory of one municipality to 
another to continue in force in the municipality 
annexed designated ordinances operative in such 
municipality before annexation.®® 


Q@rdinaneces and 


by-laws are operative with all the force and effect 


provided by the 


Chicago, 88 Ill. 221, 30 AmR 545; 
Strauss v. Pontiac, 40 Ill. 301. 

Ind.—Robb vy. Indianapolis, 38 Ind. 
49; Horney v. Sloan, 1 Ind. 266. 

Towa.—Gosselink v. Camptell, 4 
Iowa 296, 

Minn.—State v. Nelson, 66 Minn. 
166, 68 NW 1066, 61 AmSR 399, 34 
LRA 318. 

Mo.—Wells v. Weston, 22 Mo. 384, 
66 AmD 627. 

N. Y.—Peo. v. Buffalo, 93 Misc. 
275, 157 NYS 9388 [aff 175 App. Div. 


218, 161 NYS 706 (aff 220: Nz Y. 
715.mem, 116 NE 1063 mem)j. 
Okl.—Collinsville v. Brickey, 115 
OKl. 264, 242) PR 249. 
Pa.—Mayor v. Mason, 4 Dall. 266, 


1 L. ed. 827; McKeesport v. Mayhugh, 
14 Pa. Dist, 224; Wilburn v. Derry 
Borough, 36 Pa. Co. 92; Gettysburg 
v. Zeigler, 2 Pa. Co. 326; Plymouth 
Borough v. Penkok, 7 Kulp 101; Phil- 
adelphia v. Duncan, 4 Phila, 1465. 

Tex.—Shows v. Dallas, (Civ. A.) 
172) SW_1137;- 1938 [cit.Cye4. 

Ont.—Re Ottawa Electric R. Co., 
56 Ont. lL. 52, :.£1925)].1. DomLR, 533 
Barton Tp. v. Hamilton, 18 Ont. 199; 
Re Boylan, 15 Ont. 13;. Hatton v. 
Peterborough, 16 OntWN i191. 

Que.—St. Paul v. Cook, 22 Que. 
Super, 498. 

And see supra §§ 2338, 234; 
passim §§ 327-601. 

fa] Thus (1) an ordinance can- 
not regulate fares of a street car 
company to be charged beyond the 
city limits. South Pasadena v. Los 
Angeles Terminal R. Co. 109 Cal. 
315, 41 P 1093.° (2) An ordinance 
cannot, tax land beyond limits for 
municipal purposes. |Wells v. Wes- 
ton, 22 Mo. 384, 66 AmD 627. 

92. Chicago Packing, etc., Co. v. 
Chicago, 88 Ill. 221, 30 AmR 545; 
Strauss v. Pontiac, 40 Ill. 301; State 
v. Nelson, 66 Minn. 166, 68 NW 1066, 
61 AmSR 399, 34 LRA 318. 

93. Collinsville v. Brickly, 115 Okl. 
264, 242 P 249. 

94. Virginia v. Smith, 28 F. Cas. 
No. 16,967, 2 Cranch GCs°Ca at. Tn- 
diana R. Co. w. Hoffman, 161 Ind. 
593, 69 NE 399; St. Louis Gaslight 
Co. v., St. duouis, 46 Mo. 121; Rex 
v. License Dist. No. 1 Comrs., 14 
Man. 535; Doyle v. Dee eet 8 Man. 
286. And see supra § 117. 

95. Swift ‘= Klein, 163 Ill. 269, 45 
NE 219; Peo. Cregier, 138: Ill. 401, 
28 NE 812. ir see Supra § 117. 

96. Ala.—North Birmingham St. 
R. Co. v. Calderwood, 89 Ala, 247, 7 
S 360, 18 AmSR 105. 

Ill:-—Hope, iv. .Alton,)1214 Tl. 102, 

; Strauss v. Pontiac, 40 

v. Burlington, 45 
Iowa 87; Des Moines Gas Co. vy. Des 
Moines, 44 Iowa 505, 24 AmR 756; 
Gosselink v. Campbell, 4 Iowa 296. 

Mass.—Heland v. Lowell, 3 Allen 
407, 81 AmD 670; In re Vandine, 6 
Pick. 187, 17 AmD 3851; Com. v. Wor- 
cester, 3 Pick. 462. 

Minn.—Bott v. Pratt, 33 Minn. 323, 
23 NW 237, 53 AmR 47. 

N. Y,—Jones vy. Firemen’s Fund 
Ins.) €o.,._2 Daly .307° [aff b1 N.Y. 
338]; Buffalo v. Webster, 10 Wend. 


and 


of statutes both against residents and nonresidents 
within the limits of the municipality,®® and also 
against the property of nonresidents within the 
limits of the municipality.®? 
rations within the corporate territory are bound to 
take notice of their provisions, when duly enacted 
and promulgated,®* and to obey them on their own 
private property as well as elsewhere within the 


Persons and corpo- 


N. C.—Wilmington  v. 
Nv 6.22503 
15 N. GC. 591 

Pa.—Riddle v. Philadelphia, ete., 
R. Co., 1 Pittsb. 158; Gibson v. Cora- 
opolis Borough, 22 PittsbLegJINS 64. 

C.—Charleston v. Pepver, 30 
nel ‘dy 364; Kennedy v. Sowden, 
ras i OE: Bey, 323; Charleston v. King, 
Lb See ae hag A Sule 

Tex.—Shows v. Dallas, (Civ. <A.) 
172. SW. 1137, 71188 [eit Cyc} 

Vt.—St. Johnsbury v. Thompson, 
59) Vt. 300, 9 A’ 571, 569 AmR ‘$731. 

Eng.—Pierce Vv. Bartrum, Cowp. 
269 (resident). 

Hy eer Vv. Osler}'32) UU: Co'Qr B. 

[a] Corporations chartered to do 
business in a city are to be regarded 
as inhabitants of the city, and, in 
the absence of special exemption, 
subject to its ordinances, Frank- 


Roby, 30 
Plymouth v. Pettijohn, 


ford, ete., Pass. R. Co. v. Philadel- 
phia, 58 Pa. 119, 98 AmD 242. 
97. Ala.—Folmar v. Curtis, 86 Ala. 
854, 5 S 678. 
Ind. —Horney v. Sloan, Smith 136. 
Iowa.—Gosselink y. Campbell, 4 
Iowa 296. 
r Ky.—McKee v. McKee, 8 B. Mon. 
33. 
Mass.—Gilmore Vo, ElOlty 41 Rick 
focSpitier v. Young, 63 Mo. 42, 
N. C.—Whitfield v. Longest, 28 


N. C. 268. 

Oh.—Dodge v. Gridley, 10 Oh. 173. 
ere abe v. Sowden, 26 S. C. 
penne Bagev ile v. King, 7 Lea 
Tex.—Shows v. Dallas, (Ciy. A.) 
172, SW 1137... 1138 LEcit -Cye}. 

[a] An ordinance directed against 
the running at large of stock, hogs 
or dogs within the corporate limits 
applies in the case of stock owied 
by a person residing outside of such 
limits. Folmar v. Curtis, 86 Ala. 
354, 5 S 678; Horney v. Sloan, 1} 
Ind. 266, Smith 136; Tutt v. Green- 
ville, 142 Ky. 536, 134° iSW 890; 33 
LRANS .331; McKee v. McKee, 8 B. 
Mon. (Ky.) 433; Gilmore v. Holt, 4 
Pick. (Mass.) 258; Spitler v. Young, 
63 Mo. 42; Whitfield v. Longest, 28 
N. C. 268; Dodge v. Gridley, 10 Oh. 
173; Knoxville v. King, 7 Lea (Tenn.) 
441. Apparently contra Com. v. Dow, 
10 Metc.. (Mass.) .882; Plymouth v. 
Pettijohn, 15 N. C. 591; Marietta v. 
Fearing, 4 Oh. 429. 

98. Ala.—North Birmingham St. 
R. Co. v. Calderwood, 89 Ala. 247, 7 
S 360, 18 AmSR 105. 

Ga.—Central R., ete., Co. v. Bruns- 
pick, ete., R. Co., 87 Ga. 386, 13 SE 

Ill.—Hope vy. Alton, 214 Ill. 102, 73 
NE 406; Mather v. Ottawa, 114 I11. 
659, 3 NE 216. 

Ky.—Montenegro-Riehm Music Co. 


L. 


v. Louisville Bd. of Education, 147 
Ky. 720, 145 SW 740. 
Mass.—Heland v. Lowell, 3 Allen 
407, 81 AmD 670. 
RO cre aa ae v. Morton, 25 Mo. 
3. 
N. Y.—Buffalo v. Webster, 10 
Wend. 99. 


Eng.—Butchers’ Co. v. Bullock, 3 
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municipal boundaries.°? 

Municipal authorities. An ordinance enacted by 
the municipal authorities of a city and binding upon 
those persons coming within its scope is also bind- 
ing upon such municipal authorities.+ 

[§ 923] 4. Time of Taking Effect—a. In General. 
As is the case with statutes,? if no time is provided 
by charter, statute, or ordinance for the taking 
effect of ordinances, they become effective imme- 
diately after passage.* But an ordinance does not 
take effect immediately after its passage where it 
is otherwise provided by statute, municipal charter, 
or ordinance,* as where the date of taking effect 
is a fixed time after passage, or promulgation, or 
publication, as the case may be.’ Where charters 
or statutes relating to publication are, either by 
express provision, or by judicial construction, de- 
clared to be mandatory, ordinances and by-laws do 
not go into effect until a designated time after 
publication.® Nevertheless, where by express statu- 
tory provision an ordinance becomes a law on re- 
ceiving the approval of the mayor, another provi- 
sion requiring publication does not postpone the 


operation of the ordinance until after publication ! 


has been made,’ and if a charter provides that 
ordinances shall take effect from the time therein 
respectively limited, they will go into effect at such 
time, notwithstanding statutory provisions requir- 
ing publication.® 

Time fixed by council. In the absence of restric- 
tions by constitution, charter, or general statute 
the municipal council may itself fix the time when 
an ordinance passed by it shall go into effect.° And 
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it may provide that the ordinance shall take effect 
and be enforced immediately after its passage,’° 
or only after publication.™t 

[§ 924] b. Emergency Ordinances.'2, By express 
statutory provision in some jurisdictions,‘* a mu- 
nicipal council may be authorized to pass emergency 
ordinances necessary for the immediate preserva- 
tion of the public health, peace, and safety, which 
go into immediate effect without publication and 
without submission to referendum.'+ But in the 
absence of facts showing urgency, the mere declara- 
tion of urgency by a city council will not render 
an ordinance immediately operative.® If the emer- 
gency clause is invalid, the operation of the ordi- 
nance is postponed until:the time when it should 
take effect in the absence of an emergency.‘® An 
invalid emergency clause does not invalidate the 
entire ordinance.*’ 

[§ 925] c. Ordinances To Take Effect on Happen- 
ing of Contingency. Like statutes,'® in the absence 
of any constitutional or statutory prohibition, an 
ordinance enacted by a municipality may provide 
that it shall become operative and effective only 
upon the happening of a certain contingency,’ pro- 
vided its subject matter is within the legislative 
powers delegated to the municipal corporation,”® 
and it does not appear that the contingent event 
is foreign to the subject matter of the ordinance 
or regulation. an 

[§ 926] Q. Pleading—1. Necessity—a. In Courts 
of General Jurisdiction. As elsewhere shown it is 
a rule of general application that, in the absence 
of some statutory provision to the contrary, courts 


B. & P. 434, 127 Reprint 236; Pierce 
v. Bartrum, Cowp. 269, 98 Reprint 
1080; James v. Tutney, Cro. Car. 497, 
79 Reprint 1029. 

99. ‘Merz v. Missouri Pac. R. Co.,; 
88 Mo. 672, 1 SW 382. 

ae Houvouras Vv. Huntington, 90 
W. Va. 245, 110 SE 692. 

2. See Statutes [36 Cye 1196]. 

3. State v. Anderson, 26 Fla. 240, 
S$ S15 Com: v. McCafferty, 145 Mass. 
384, 14 NE 451; Stevenson v. Bay 
City, 26 Mich. 44. 

4 See cases infra this section. 

5. U. S.—National Bank of Com- 
merce v. Grenada, 44 Fed. 262. 

Cal.—Dorr v. Marsh, 184 Cal. 588, 
194 P 1002; Los Angeles County v. 
Hikenberry, 131 Cal. 461, 63 P 766. 

Ill.—Illinois Cent. R. Co. v. Peo., 
LOWS Ts aa aS INE ALOE Reo Oy. 
Peoria, ete.,"R: Co., 116111. 410; 6 NE 
459; Roodhouse v. Johnson, 57 Ill. A. 
op Standard v. Industry, 55 Ill. A. 

Iowa.—Kendig v. Knight, 60 Iowa 
29, 14 NW 78. 


Mass.—Com. v. McCafferty, 145 
Mass. 384, 14 NE 451: 
Mich.—Boehme _ v. Monroe, 106 


Mich, 401, 64 NW 204; Van Alstine 
v. Peo., 37 Mich. 523. 

Minn.—Warsop v. 
Minn. 437. 

Oh.—Davy v. Hyde Park, 16 Oh. 
Cir. Ct. 506, 8 Oh. Cir. Dec. 371; Rey- 
nolds v. Harris, 11 Oh. Dec. (Reprint) 
509, 27 CincLBul 229. 

Ss. D.—State v. Summers, 33 S. D. 
40, 144 NW 730, 50 LRANS 206, 
AnnCasl1916B 860. 


Hastings, 22 


Wash.—Hillyard v. Collier, 133 
Wash, 249, 233 P 955. 

Wis. —Janesville v. Dewey, 3 Wis. 
245. 

Can.—Brunet Vv. Beaconsfield, 


[1923] 4 DomLR 3878. 

Que.—Corporation de la Pointe Gat- 
ineau v. Charette, 17 Que. K. B. 3876 
[aff 33 Que. Super. 47]. 

{a] Effect of proceedings to 
quash.—A by-law goes into effect 
within the prescribed time after pub- 
lication, although litigation is com- 


menced with a view to quashing it.| Barton v. 


Brunet v. Beaconsfield, (Can.) [1923] 
4 DomLR 3878. 

Publication as a condition prece- 
dent to validity of ordinance see 
supra § 840 et seq. 

6. See supra § 840. 

[a]. Computation of time.—In 
computing time from publication the 
statutory method of computation by 
excluding the first day and including 
the last will be employed. Thus, an 
ordinance reducing the salary of the 
city attorney passed on May 1, 1923, 
and published on May 2d was hel to 
be in effect on election day May 8th, 
under a statute providing that an 
ordinance shall not take effect until 
five days after publication. Hillyard 
Vv. Collier, 138") Wash) 249, 7233 lP 
955 

7. State v. Anderson, 26 Fla. 240, 

at 


S Com. v. McCafferty, 145 Mass. 
384, 14 NE 451; Com. v. Davis, 140 
Mass. 485, 4 NE 557; Com. v. Brooks, 
109 Mass. 355. 

9. Johnson vy. Finley, 54 Nebr. 733, 
74 NW 1080; Waukesha Hygeia Min- 
eral Spring Co. v. Waukesha, 83 Wis. 
475, 58 NW 675. 


10. Johnson vy. Finley, 54 Nebr. 
733, 74 NW 1080. 
11. Waukesha Hygeia Mineral 


Spring Co. v. Waukesha, 83 Wis. 475, 
53 NW. 675. 

12. Under initiative and referen- 
dum laws see infra’§ 953. 

13. See statutory provisions. 

14. In re Hoffman, 155 Cal. 114, 99 
P 61%, 182. AmSR “753 2Vanisuch “wv, 
State, 112 Oh. St. 688, 148 NH 232; 
Shryock v. Zanesyille, 92 Oh. St. 375, 
110 NE 937; Barton v. Vale Recorder’s 
Ct., 60 Or. 278, 119 P 349; Geller v. 
Dallas R. Co., (Tex. Civ. A.) 245 SW 
254. 

15. In re Hoffman, 155 Cal. 114, 
99 P 517, 182 AmSR 75; Morgan v. 
Long: Beach, 57 Cal. A. 134, 207 P 
53. 

16.. Michelson v. Sacramento, 173 
Cal. 108, 159 P 4381; In re Hoffman, 
155 Cal. 114,99 P 517, 132) AmSR175; 


Vale Recorder’s Ct., 60 Or. 
273, 119 P 349; Geller v. Dallas R. Co., 
(Tex. Civ." A. )-245 SiW 254: 


17. See supra § 842. 
18. See Statutes [36 Cyc 1200]. 
19. Ind—Rushville v. Rushville 


Natural Gas Co., 132 Ind. 575, 28 NE 
853, ho TRA 321° 

La.—Bradley- Ramsay Lumber Co. 
v. Perkins, 109 La. 317, 33 S 351. 

Ma.—State v. Kirkley, 29 Md. 85; 
Baltimore v. Clunet, 23 Md. 449. 

Mo.—Heman Constr. Co. v. Loevy, 
64 Mo. A. 430. 

N. Y.—Buffalo v. Chadeayne, 134 N. 
Y. 163, 31 NE 443. 

Or.—Kiernan v. Portland, 57 Or. 
454. Td P8379 5112" P37s, 1125 PP ao 
37 LRANS 332 [writ of error dism 
oh S. 151,32 SCt 231, 56 LL. ed: 
3 , 

[a] As otherwise expressed a mu- 
nicipal corporation may pass an ordi- 
nance within the limits of its dele- 
gated powers contingent as to its 
operation and effect on the existence 
or occurrence of facts germane to its 
subject matter. State v. Kirkley, 29 
Md. 85. 

[b] Rule applied.—Within the 
rule above stated is an ordinance for 
a local improvement which provides 
that it shall not take effect unless 
within twenty days from its approval 
the stated Sum is deposited with the 
city treasurer, Heman Constr, Co. 
v. Loevy, 64 Mo. A. 430. 

[ec] Approval of bond.—Where the 
common council has required a good 
and sufficient bond as a condition 
upon which a written resolution shall 
become operative, without providing 
for the approval of such bond by any 
officer or person, it would seem to 
follow that the council reserves to 
itself the right to determine whether 
the bond is satisfactory,,and until it 
approves of a bond give pursuant to 
the resolution the resolution does not 
go into effect. Buffalo v. Chadeayne, 
1384 N. Y. 163, 31 NE 448. 

20. State v. Kirkley, 29 Md. 85; 
Baltimore v. Clunet, 23 Md. 449. 

21. Baltimore vy. Clunet, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ea ‘ . 
m 


8§ 926-925] 


having no special function to enforce ordinances 
or by-laws of a municipal corporation will not take 
judicial notice thereof.?? It follows, therefore, that 
unless there is some special statutory provision 
modifying or abrogating the rule,?* one who bases 
his cause of action or defense on an ordinance 
or by-law must plead it specially.24 If not duly 
pleaded, it cannot be proved.”® 

If the cause of action is not based on an ordi- 
nance it is not necessary that the ordinance be 
pleaded in order that it may be admitted in evi- 
dence.”6 

[§ 927] b. In Municipal Courts. Since a munici- 
pal court will take judicial cognizance of the ordi- 
nances of the municipality,?* in actions or proceed- 
ings brought in such courts it is not necessary to 
plead ordinances, the same being peculiarly the law 
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of that forum.?8 

On appeal from municipal court. In misde- 
meanor cases, where an appeal is taken from the 
police court of a city to the district court, the 
latter will take judicial notice of the ordinance 
under which defendant is being prosecuted,?® as in 
such cases the district court is pro hae vice the 
police court.*° 

[§ 928] 2. Sufficiency—a. Enactment. As respects 
the enactment of an ordinance, it is sufficient to 
allege generally that it was duly passed or en- 
acted,*! without alleging the details of its adoption 
necessary to make it a valid ordinance.** This it 
is said is not the statement of a conclusion ‘of law.** 

[§ 929] b, Authority.To Enact. Where a niu- 
nicipal corporation is organized under general laws 
or under a charter declared to be a public act, it 


22. See Evidence § 1961. 

23. See cases infra this note. 

[a] In Alabama ordinances except 
those of cities of one hundred thou- 
sand population and over must -be 
pleaded. Smith v.: Eclectic, 18 Ala. 
A329, 92 S 212; Thomas’ v. State, 13 
Ala, A, 421, 69 S 413. 

24. U. S.—Choctaw, etc., R. Co. v. 
Hamilton, 182 Fed. 117, 121 [cit Cyc]; 
Garlich v. Northern Pac. R. Co., 131 
Fed. 837, 6% CCA 237. 

Ala.—Case v. Mobile, 30 Ala. 538. 

Cal.— Opitz v. Shenck, 178 Cal. 636, 
174 P 40 

Colo.—Garland v. Denver, 11 Colo. 
634, 19 P 460. 

Del.—Myers v. Fortunato, 13 Del. 
Ch. 148, 116 A 623. 

D. C.—District of Columbia v. 
Petty, 37 App. 156, 161 [aff 229 U.S. 
593, 33 SCt 881, 57 L. ed. 1343, and 


eit. Cyc]. 
Ga.—Funk v. Browne, 145 Ga. 828, 
90 SE 64; Western, ete., R. Co. v. 


Young, 81 Ga. 397, 7 SE 912, 12 AmSR 
320; McDonald v. Lane, 80 Ga, 497, 5 


SE 628. 
Ida.—Peo. v. Buchanan, 1 Ida. 
681. ; 
Ind.—Indianapolis Tract., etc., Co: 


v. Hensley, 186 Ind. 479, 115 NE 934, 
117 NE 854; Clevanger v. Rushville, 
90 Ind. 258; Whitson v. Franklin, 34 
“Ind. 392; Green v. Indianapolis, 22 
Ind. 192. 

Iowa.—Rowe v. United Commercial 
*Travelers’ Assoc., 186 Iowa 454, 172 
NW. 454, 4 ALR 1235; Wolf v. Keo- 
kuk, 48 Iowa 129; Goodrich v. Brown, 
syaowa 291; Garvin vy. Wells, 8 Iowa 


Kan.—Watt v. Jones, 60 Kan. .201, 
56 P 16; McPherson y. Nichols, 48 
Kan. 430, 29 P 679. . 

Ky.—Stephens v. Guthrie, 4 Bush 
462; Lucker v. Com., 4 Bush 440; Bab- 
pitt) v. Woolley, 3 Bush 703; Preston 
v. Stengel; 13 Ky. Op. 7.° 

La.—New Orleans v, Labatt, 33. Tua: 
Ann. 107; Hassard v. New Orleans 
Municipality No. 2, 7 La. Ann, 495. 
7A per hla v. Fairfield, 47 Me. 
4 Bear aren v. Burke, 23 Minn. 
54. 

Mo.—St. Louis v. Roche, 128 Mo. 
541, 31 SW 915; Butler v. Robinson. 
75 Mo. 192; State v. Sherman, 42 Mo. 
210; Mooney v. Kennett, 19 Mo. 551, 
61 AmD 576; Cox v. St. Louis, 11 Mo. 
431; American Packing Co. v. Neece, 
(A.) 277 SW 605; St. Mary’s Mill Co. 
v. Illinois Oil Co., (A.) 254 SW 735; 
Keane v. Klausman, 21 Mo. A. 485; 
St. Louis v. St. Louis R. Co., 12 Mo. 
Ay 591. = 

Nebr.—Union Pac. R. Co. v. Ru- 
zicka, 65 Nebr. 621, 91 NW 543. 

N. Y.—Porter v. “Waring, 69 N. Y. 
250; Schnaier v. Grigsby, 132 App. 
Div. 854, 117 NYS 455; Peo. v. New 
Work. 1. How Pr 981 Harker v. New 
York, 17 Wend. 199. 

N. C.—Hendersonville vy. McMinn, 
82 N. C. 532; Greensboro v. Shields, 
78 Nw Ce 417. 

Oh.—Richards v. Stratton, 112 Oh. 
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St. 476, 147 NE 645; Gilhooley v. Co- 
lumbus’R., ete., Co., 20 OhNPNS 545. 

Or.—Dailey v. Cremen, 80 Or. 183, 
156 P 797; Pomeroy v. Lappeus, 9 Or. 
363. 

Pa.—Com. v. Chittenden, 2 Pa. Dist. 
804, 18 Pa. Co. 362, 

S. C.—Brasington v. South Bend R. 
Co., 62 S. C. 325, 40 SE 665, 89 AmSR 
905; Charleston y. Ashley Phosphate 
Co., 34 S. C. 541, 13 SE 845. 

Tex.—Austin v. Walton, 68 Tex. 
507, 5 SW 70; Tutor v. Amarillo, (Civ. 
A.) 244 SW 632. 

Vt.—Prouty v. Pellett, 96 Vt. 53, 
a hy a eee 

Wis.—O’Brien v. Kroner Hardware 
Co., 175 Wis. 238, 185 NW 205; State 
v. Koch, 138 Wis. 27, 119 NW _ 839; 
Davey v. Janesville, 111 Wis. 628, 87 
NW 813; Stittgen v. Rundle, 99 Wis. 
78, 74 NW 536; Pettit v. May, 34 Wis, 
666. 

[a] Rule applied to action: (1) 
For damages for violation of city 
ordinances. Opitz v. Shenck, 178 Cal. 
636, 174 P 40. (2) To enforce a pen- 
alty imposed by Ordinance. Opitz v. 
Shenck, supra. 

[b] In MTlinois the rule seems to 
be that if a cause of action is based 
on an ordinance it must be specially 
pleaded but if the ordinance is in- 
voked as a defense it may be shown 
under the general issue without being 
specially pleaded. Peo. v. Coffin, 279 
TM. 401,117) NESS j hath \202. 011A, 
100]; Flynn v. Chicago cCity, KR. Co., 
250 11. 460, 95 NE 449; Bloomington 
v. Illinois Cent. R. Co., 154 T1l. 539, 39 
NE 478; McCrotty v. Baltimore, etc., 
Re Cosn 220) Ll AA. S39 0ss Detroit, sve 
Wabash Refining Co., 223 Ill. A. 246; 
Baxter v. Venice, 194 Ill. A. 62 [aff 
2d Ll. 233 11 N E11 Buckley, 7v, 
Hisendrath, 58 Ill. A. 364. Compare 
Tllinois Cent. R..Co..v. Ashline, 171 
Til. 313, 315, 49 NE) 521 (“Courts do 
not take judicial notice of an ordi- 
nance of an incorporated town or city, 
or a private statute or the statute of 
a foreign State, and hence, when they 

may be material in an action or in 
the defense of an action, they must 
be specially pleaded’’). 

25. Garlich v. Northern Pac. R. 
Co., 131 Fed. 837, 67 CCA 237; Stitt- 
gen v. Rundle, 99 Wis. 78, 74 NW 
536; and cases supra note 24. 

26. Myers v. Fortunato, 13 Del. 
Ch. 148, 116 A 628; Lackey v. United 
RE ICos 388 Mo. 120, 231 SW 956; State 
v. Reynolds, 279 Mo. 493, 214 SW 
369; Kinney v. Metropolitan, Si ae 
Co., 261 Mo. 97, 169 SW 23; Bailey v. 
Kansas City, 189 Mo. 503, 87 SW 
1182; Robertson v. Wabash, etc., R. 
Cos; 84 Mo. 119; St. Mary’s Mill Co. 
v. Illinois Oil Co., (Mo. A.) 254 SW 


735; Bray v. Land Constr, Co., 203 
Mo. A. 642, 221 SW 818. 
[a] Thus if the petition states a 


cause of action of negligence at com- 
mon law, an ordinance making the act 
of defendant negligence is eviden- 
tiary, and, although not pleaded, is 
competent evidence. State v. Rey- 
nolds, 279 Mo. 493, 214 SW 369; Rob- 


ertson v. Wabash, etc., R. Co., 84 Mo. 


L19: 
27. See Evidence §. 1906. 
28. Cal.—Ex p. Hansen, 158 Cal. 


494, 111 P 528; Ex p. Davis, 115 Cal. 
445, 47. P 258. 
Iowa.—Scranton v. Danenbaum, 109 


Iowa 95, 80 NW 221; Laporte City v. ° 


Goodfellow, 47 Iowa 572; State v. 
Leiber, 11 Iowa 407; Conboy v. Iowa 
City, 2 Iowa 90. 

Kan.—Solomon v. Hughes, 24 Kan. 
211; West v. Columbus, 20 Kan. 633; 
Emporia v. Volmer, 12 Kan. 622. 
Mec Re esata v. Wentworth, 65 Me. 

S. C.—Anderson vy. O’Donnell, 29 S. 
C.4355,) 0% SE) 4523, 213 5 Am'S Re 728. ot 
LRA 632; Charleston v. Chur, 17 SG: 
L. 164. 
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Wash.—Seattle  v. 
Wash, 575, 46 P 1053. 

W. Va.—Moundsville yv. Velton, 35 
W. Va. 217, 13 SE 373; Wheeling v. 
Black, 25 W. Va. 266. 

[a] Relation which municipal 
court holds to ordinances.—To ordi- 
nances a municipal court holds the 
same relation that the superior courts 
hold to the laws enacted by the leg- 
islature, and may notice their pro- 
visions because they are among the 
things which, as to it, are established 
ee Ex p: Davis, 115 Cal. 445, 47 
1 - 

29. Downing vy. Miltonvale, 36 Kan. 
740, 14 P 281; Smith v. Emporia, 27 
Kan. 528; Olathe v. Thomas, 26 Kan. 
233; Solomon v. Hughes, 24 Kan. 211. 

30. See cases supra note 29. 

31. Cal.—Los Angeles v. Waldron, 
65 Cal. 283, 1 P' 883,23 P' 890. 

Ind.—Wagner v. Garrett, 118 Ind. 
114, 20 NE 706; Vinson v. Monti- 
cello, 118 Ind. 103, 19 NE 734; Harden- 
brook vy. Ligonier, 95 Ind. 70; Brook- 
ville v. Gagle, 73 Ind. 117. 

Ky.—Tennessee Pav. Brick Co. v. 
Barker, 119 Ky. 654, 59 SW 755, 22 
KyL 1069; Preston y. Roberts, 12 
Bush 570. Contra Preston v. Stengel, 
13 Ky. Op. 7; Mackey v. Owsley, 10 
Ky. Op. 295. 

Mo.—Becker v. Washington, 94 Mo. 
375, 7 SW 291; Werth v. Springfield, 
78 Mo. 107; Heman v. Payne, 27 Mo. 


Pearson, 


A, 481. 

N. J.—State v. Henzler, (Ch.) 41 
A 228. 

N. Y.—Universal By-Products 


Corp. v. Schwartz, 216 App. Div. 311, 
215 NYS 45. 


Tex.—Altgelt v. Getbic, (Civ. FAS) 
149 SW 233. 
[a] The reason is that in pleading 


that an ordinance was duly passed 
‘t is necessarily implied that all es- 
sential antecedent acts requisite to 
legal enactment were done. Becker 
v. Washington, 94 Mo. 375, 7 SW 
291; Werth v. Springfield, 78 Mo. 


107. 

32. Altgelt v. Gerbic, (Tex. Civ. 
A.) 149° SW 233, 

33. Tennessee Pav. Brick Co. v. 
Barker, 119 Ky. 654, 59 SW 1755, 22 
KyL 1069; Preston v. Roberts, 12 
Bush (Ky:) 570. 


’ line, 
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is not necessary to allege power in the munici- 
pality to enact the ordinance relied on,** the rea- 
son for this rule being that courts are bound to 
On the other hand 
if the act under which the municipality is or- 
it must be specially 
pleaded for the purpose of’ showing the power of 
the municipality to enact the ordinance,** since 
the courts cannot take judicial notice of the act.** 

[§ 930] c. Setting Out Provisions of Ordinance. 
In pleading the provisions of an ordinance it is 
of course sufficient to set them out in hee verba,*® 
and in a few decisions this has been held neces- 
weight of authority is to the effect 
that it will be sufficient to set forth the provisions 


take notice of general “laws.25 


ganized is a private act, 


sary;°° but the 


of. the ordinance in substance.*° 


the absence of some statute providing otherwise, 
the provisions of the ordinance relied on must be 
set out either in totidem verbis or in substance.*+ 
But when this is done it is not necessary to set 
out the title of the ordinance or the date on which 


the ordinance was passed.*? 
’  [§ 931] d. Pleading By Number, 


34  Ind.—Hardenbrook v._ Ligo- 
nier, 95 Ind. 70; Green v. Indianapo- 
lis, 25 Ind. 490 

Mo.—Hopkins v. Kansas City, etc., 
R. Co., 79 Mo. 98; Bowie v. Kansas, 51 


Mo. 454. 

N. J.—State v. Henzler, (Ch.) 41 
A 228. 

Vt.—Winooski v. Gokey, 49 Vt. 282. 

Wis.—Janesville v. Milwaukee, etc., 
R. Co., 7 Wis. 484. eS 

35. See cases supra note 34. 


36. Butler v. Robinson, 75. Mo. 
192; Wisdom v. Wabash, ete., RCo, 


- 19 Mo. A. 324; Apitz v. Missouri Pac. 


R. Co., 17 Mo. A. 419; Washington vy. 
Frank, 46 N. C. 436. 


37. See cases supra note 36. 
3S. Illinois Cent. R. Co.’ v. Ash- 
171 Ill. 313, 49 NE 521; Woods 


v. Prineville, 19 Or. 1087723) 2 "80. 

39. Buckley Vv. Hisendrath, 58-111. 
A. 364; Rockford City R. Co. v. Mat- 
thews, 50 Ill. A. 267; Wilburn v. Derry 
Borough, 36 Pa. Co. 92. 

40. D. C.—District of Columbia v. 


Petty, 37 App. 156 [aff 229 U. S. 598, 
33 SCt 881, 57 L. ed. 1343]. 
Il.—Illinois Cent. R. Co. v. Ash- 


line, 171 Ill. 318, 49 NE 521; Detroit 
v. Wabash Refining Co., 223 Ill. A, 
246. 

Ind.—Wagner v. Garrett, 118 Ind. 
114, 20 NE 706. 

Ky.—Lexington v. Woolfolk, 117 
Ky. 708, 78 SW 910, 25 Kyl 1817. 

Mo.—Hirst v. Ringen Real Est. 
Co., 169 Mo. 194, 69 SW 368; Moberly 
v. Hogan,’.131° Mo. 19, 32..SW. 1014; 
Genglebach v. Payne, (A.) 2836 SW 
1092; Heman v. Payne, 27 Mo. A. 481; 
Apitz v. Missouri Pac. R, Co., 17 Mo. 
A. 419. 

N. J.—Kip yv. Paterson, 26 N. J. L. 
298; Keeler v. Milledge, 24 N. J. L. 

68 Tex. 


142. 
Walton, 


Tex.—Austin v. 
507, 5 SW 70. 

Wis.—Decker v. McSorley, 111 Wis. 
91, 86 NW 554. 

41. Cal.—Ex p. Hansen, 158 Cal. 
494, 111 P 528. 

Tll.— Illinois Cent. R. Co. v, Ashline, 
171 Ill. 313, 49 NE 521; Louisville, 
ete., RCo: v. Shires, 108 Tl. 617. 

Kan.—Watt v. Jones, 60 Kan. 201. 
56. P 16. 

Md.—Shanfelter v. Bal nate 80 
Md. 483, 31 A 439, 27 LRA 648 

Mo.—State v. Sherman, 42. Mo. 210; 
Mooney v. Kennett, 19 Mo, 551, 61 
AmD 6576. 

N. circ EO RASe v. Milledge, 24 N. J. 
L. 14 


N. Ao pee v. Justices Ct. Spec. 
Sess., 12 Hun 65; Helling v. Boss, 121 
NYS 1013; Harker v. New York, 17 
Wend. 199. ‘ 
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an ordinanee.*® 


Nevertheless in 


Where it is expressly so provided by pee in 
_pleading an ordinance it will be sufficient to. refer 
to it by its title and the date of its passage.** 
And when so pleaded it becomes as much a part 
of the pleading as if it had been set out verbatim.** 
The effect of such statutes, it is said, is to require 
defendant, if he claims that the particular sections 
which he admits he violated are invalid, to bring 
the matter of their invalidity forward by way of 
defense.*® However, statutes authorizing the plead- 
ing of ordinances by title and date do not deprive 
the party of the right to set out the provisions of 


And in the absence of statutes of 


this nature pleading of ordinances by title and 
date is, of course, insufficient.*? 
such statutes a mere reference to the number of 
the ordinance**® or a reference to the number of 
the ordinance and the assertion of its adoption 
on a certain date*® is insufficient. 
claring sufficient a complaint for violation of a 
municipal ordinance by deseribing it by section 


And even under 


A statute de- 


and title was held unconstitutional, where the sec- 


Title, and Date. 


N. C.—State v. Edens, 85 N. C. 522; 
State v. Dunston, 78 N. C. 418. 

Oh.—Cincinnati Water Co. y. Cin- 
cinnati, 4 Oh. 443. - 

Or.—Woods _ v. Prineville, 19 Or. 
108, 23 P 880; Nodine v. Union, 13, Or, 
D8, INP 298. 

Pa.—Com. v. Chittenden, 2 Pa. Dist. 
804, 13 Pa. Co. 362. 

Tex.—Brush Electric Light, ete., 
Co. v. Lefevre, 93 Tex. 604, 57 SW 640, 
77 AmSR 898, 49 LRA 771, Compare 
San Antonio, ete, R. Co. v. Boyed, 
(Civ. A.) 201 Sw 219 (petition, charg- 
ing defendant railroad with negli- 
gence “in violating the ordinance of 
the city . .. in running at a much 
greater rate of speed than is per- 
mitted and allowed by said ordinance 
duly enacted and in force at the time 
of the accident,” is sufficient to notify 
defendant and a good pleading there- 
of, at least in the absence of special 
exception). 

[a] Tllustration.—A declaration 
against a railroad company for the 
negligent killing of plaintiff's intes- 
tate, which alleges that defendant 
was running its train at a speed of 
over twenty miles an hour through 
the limits of a certain city, “in viola- 
tion of the ordinance of said city in 
such case made and _ provided,’ is 
obnoxious to demurrer for insufficient 
pleading of the ordinance. Illinois 


Cent. R. Co. v. Ashline, 171 Ill. 313, 
49 NE 521. 
[b] Attaching copy of ordinances 


to petition. Where the petition in a 
suit by a city to enjoin a telephone 
company from increasing its rates 
makes the original and amended 
ordinances granting a franchise to 
the company parts of it, and such 
ordinances are attached to the péti- 
tion, the petition is sufficient to call 
to its aid such ordinances in de- 
termining the right of the city to 
relief. Panhandle Tel., ‘etc., Co. v. 
Amarillo, (Tex. Civ. A.) 142 SW 638. 


42. Kansas City v. Johnson, 78 Mo. 
661; Apitz v. Missouri Pac. R. Co., 17 
Mo. A. 419; Decker v. McSorley, 111 
Wis. 91, 86 NW 554. 

43. GCal.—Ex p. Davis, 115 Cal. 
445, 47 P 258; Church v. Grady, 40 
Cal. A. 194, 180 P 548. 

Colo.—Durango v. Reinsberg, 16 
Colo. 327, 26 P 820. 

Ind.—Elkhart v. Calvert, 126 Ind. 


6, 25 NE 807; Frankfort v. Aughe, 114 
Ind. 77, 15 NE 802; Goshen v. Kern, 
63 Ind. 468, 30 AmR 234; Huntington 
v. Cheesbro, 57 Ind. 74; Huntington 
v. Pease, 56 Ind. 305. 


Minn.—Fairmont v. Meyer, 83 
Minn, 456, 86 NW 457. 
Mo.—State v. Young, 259 Mo. 52, 


tion embraced several distinct offenses.®°° 


167 SW 995; Welch v. Mastin, 98 Mo. 
A. 273, 71 SW 1090. 

Mont.—Miles City v. Kern, 12 Mont. 
1195529 -P<720: 

N. J.—Meyer v. Bridgeton, 37 N. J. 


L, 160. 

Or.—Dillon vy. Beacon, 67 Or. 118, 
135: P 336. 

Wash.—Peterson y. Pallis, 103 


Wash. 180, 173 P 1021. 

[a] If an action to recover a pen- 
alty is based on two sections of an 
ordinance, reference Should be made 
to both sections by their date and 


number. Whitson v. Franklin, 34 
Ind. 392. 
[b] Effect of failure to set ont 


title—Under a statute providing that 
in a suit for the recovery of any fine 
or penalty under any ordinance of a 
city it shall be sufficient to state “the 
title of the ordinance, without recit- 
ing the same at length,” a complaint 
is defective which does not recite any 
part of the ordinance or state its. 
title. Miles City v. Kern, 12 Mont. 
119, 29 P 720. 

[c] ‘Courts to which statutes are 
applicable.—A statute, providing that* 
in pleading a municipal ordinance it 
is sufficient to state its title and date 
of its passage, whereupon the court 
shall take judicial knowledge of its 
existence and its tenor, applies only 
in cases originally commenced in 
cotrts other than those of the mu- 
nicipality whose ordinance is in- 
volved. Olympia v. Nickert, 118 
Wash. 407, 203 P 946. 

44. Dillon v. Beacon, 67 Or. 118, 
135. P-336: 

45. Frankfort v. Aughe, 114 Ind 
77, 15 NE 802. 

46. Chan Sing v. Astoria, 79 Or. 
AIP e557 PP. 378. 

47. Del.—Myers v. Fortunato, 13 
Del. Ch. 148, 116 A 623. 

Ga.—Funk v. Browne, 145 Ga. 828, 
90 SE 64. 


Kan.—Watt v. Jones, 60 Kan. 201, 
Baltimore, 


56 P 16. 

Md.—Shanfelter v. 80 
Md. 483, 31 A 439, 27 LRA 648. 

Mo.—St. Louis v. Stoddard, 15 Mo. 
ALT 32 

N. Y.—Peo. v. New York, 7 HowPr 
ae. Harker v. New York, 17 Wend. 


Or.—Nodine Vu Union, 13) Oni oete 
yen 298; Pomeroy v. Lappeus, 9 Or. 

Pa.—Wilburn v. Derry Borough, 36 
Pa. Co. 92. 

48. Tulare v. Hevren, 126 Cal. 226, 
58, bso 

49. ‘Aalwyn’s Law Inst. v. San 
Francisco, 39 Cal, A. 414, 179 P 220. 

50. Fink v. Milwaukee, 17 Wis. 26. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘\ 


-§§ 932-936] 


[§ 932] 8. Pleading Invalidity as Defense. 
Since an ordinance which is not void on its face 
is presumed to be valid,®! one who relies on the 
invalidity of such an ordinance must plead this 
fact,°? and allege facts showing it to be invalid.** 

§ 933] R. Evidence’? —l. Presumptions and 
Burden of Proof—a. Existence of Ordinance or 
By-Law. In municipal courts which take judicial 
cognizance of the existence of ordinances in force 
in the municipality,°* the existence of an ordinance 
relied on as the basis of the cause of action or 
defense need not be proved.*® 

But in other courts that do not take judicial no- 
tice of the existence of ordinances and _ by-laws,°¢ 
the existence of an ordinance or by-law on which 
an action or defense is predicated must be es- 
‘tablished ;°7 and if the ordinance, on which the 
action is based, although pleaded®* is not proved, 
the. action must fail no matter how notorious the 
ordinance may have been.®® This requirement may 
be waived, however,®® and is waived where the ordi- 
nance is put in evidence without objection and 
without proof of its existence and authenticity.*! 

[§ 934] b. Validity of Ordinance. The pre- 
sumptions arising as to the validity®? and consti- 
tutionality®* have been already discussed. 

[§ 935] c. Authority To Enact. Those relying 
on an ordinance or by-law as the basis of a cause 
of action or defense must show that the ordinance 


51. 
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or by-law relied on was within the authority of 
the council enacting it.°* Defendant may, how- 
ever, by demurrer, or other pleading, estop himself 
to question the validity of an ordinance by admit- 
ting its validity.® 

[§ 936] d. Enactment or Adoption. The burden 
of proof is on a party relying on an ordinance te 
show its enactment or adoption, when this is de- 
nied.** But although there is some authority to 
the contrary,®’ it is generally held that, when this | 
is shown, it will be presumed that the ordinance 
was regularly passed or enacted, in accordance with 
charter or statutory provisions,®* in the absence of 
evidence by record or otherwise showing the con- 
trary.°® That an ordinance or by-law was duly 
enacted is presumed in the following instances: 
When its adoption is certified by the clerk;*° 
where it appears that it was adopted ‘‘by the mayor 
and council;’’7! where it has been in force for 
fourteen years;’? where the municipality acted for 
a period of thirty years on the assumption that 
the ordinance was regularly enacted;7® where it is - 
published in the ordinance book required by law ;7*° 
where there is a recital in the minutes that the 
ordinances were regularly passed;7° where the rec- 
ord which the law requires to be kept of an ordi- 
nance and which contains the ordinance in question 
is produced;*® where it appears that it was made 
‘‘in pursuance of an act amending. the charter.’’?” 


See supra §§ 199, 323. 

52. Roper v. Gréenspon, 272 - Mo. 
288, 198 SW OT, LRA1918D 126. 

0 BS: Bryan v. Birmingham, 154 Ala. 
447, 45 S 922, 129 AmSR 63. 

[a] Pleading held insufficient to 
raise question “of validity.—A denial 
in the answer that an ordinance was 

“in force’ merely raises the question 
as to whether the ordinance was in 
existence at the date a complaint was 
filed and does not raise any question 
as to its validity. Neary v. Northern 
Pac. R. Co., 41 Mont. 480, 110 P 226. 

53144. Power of municipality to 
provide for rules of evidence see su- 
pra § 543. 

54. See Criminal Law § 977; Evi- 
dence § 1960. 

McDonald v. Ludowici, 17 Ga. 
A. 523, 87 SE 807; Boyland v. Parkers- 
burg, 78 W. Va.:.749,-90 SE 347. 

56. See Criminal Law § 977; Evi- 
‘§ 1961. 

57. U. S.—Choctaw, etc., R. Co. v. 
ies eae 182 Fed. 117, 121 [cit 

Cyc 

Ala.—Smith v. Eclectic, 18 Ala. A. 
329, 92'S) 212. 

Ark.—El Dorado v. Faulkner, 107 
tn 455, 155 SW 516, AnnCasi1915A 

Ga.—McDonald v. Lane, 80 Ga. 497, 


5. SE 628. 
Ill—-Peo. v. Tait, 261 Ill. 197, 1038 
ni 750; Stevens. v. Chicago, 48 Il. 


Nebr.—Union Pac. R.* Co. v. Ru- 
zicka, 65 Nebr 621, 91 NW 543. 

N. Y.—Sachs vy. .Lyons, 53 Misc. 
640, 103 NYS 149. 

Oh.—Richards v. Stratton, 112 Oh. 
St. 476, 147’NE 645. 

Or.—Dailey v. Cremen, 80 Or. 183, 
P5Gu 79,7. 

Pa.—McFadden y. Philadelphia, 59 
Pa. Super. 44; Chambersburg Borough 
v. Steck, 18 Pa. Dist. 154. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SE 347. 

58. Pleading ordinance see supra 
§§ 926, 927. 

59. Union Pac. R. Co. v. Ruzicka, 
65 Nebr. 621, 91 NW 543. 

60. Boyland v. Parkersburg, 78 W. 
Va. 749, 90 SH 347. 

61. Boyland v. Parkersburg, supra. 

62. See supra §§ 199, 323. 

63. See supra §§ 199, 323. 

64. Schott v. Peo., 89 Il. 195; Al- 
ton y.. Hartford F, Ins. Coxe 72) IMs 328; 


‘Matter of New 


Chicago v. Gunning System, 114 Il. 
A. 377 [aff 214 Ill. 628, 73 NE 1035, 
70 LRA 230]; St. Paul v. Laidler, 2 
Minn, 190, 72 AmD 89; Union Pac. R. 
Co. v. Ruzicka, 65 Nebr. 621, 91 NW 
543; Dunham vy. Rochester, 5 Cow. 
(N. Y.) 462. Compare Blake v. Pleas- 
antville, 89 N. J. L. 358, 98 A 1084 
(an ordinance will be presumed to be 
in conformity with the statute under 
which it is enacted, unless the con- 
trary expressly appears). i 

65. Buffalo v. Collins Baking Co., 
24 Misc. 745, 53 NYS 968 [aff 39 App. 
Div. 432, 57 NYS 347]. 

66. Slidell v. Levy, 128 La. 809, 
55S -413;, Union. Paci R. ‘Co. v. Ru- 
zicka, 65 Nebr. 621, 91 NW 548; Peo. 
v. Stanton, 125 Misc. 215, 211 NYS 


438. ’ 
67. In re ‘Buffalo, 78 N. Y. 362; 
York, 185 App. Div. 
815, 173 NYS 28. 


[al Thus (1) the burden of proof 
is on the city, seeking to enforce zon- 
ing ordinance, to show charter re- 
quirements were observed in enacting 
it. Glens Falls v. Standard Oil Co., 
127 Mise. 104, 215 NYS 354. (2) Al- 
though a resolution entered upon its 
records as adopted was produced, yet 
if it did not appear by the record or 
otherwise that the requisite number 
of members voted for it, it could not 
be presumed that such was the case. 
In re Buffalo, 78 N. Y. 362; Matter 
of New York, 185 App. Div. 315, 173 


NYS 28. 
6g. Ark.—Arkansas Light, etc., 
1, 225 SW 


Co. v. Paragould, 146 Ark. 
435. 

Ga.—Killebréw v. Wrightsville, 17 
Ga. A. 809, 88 SE 590; Moore v. Thom- 
asville, 17 Ga. A. 285, 86 SE 641. 

Ill.—Nokomis v. Warsing, 295 Ill. 
414, 129 NE 71. 

Iowa.—Brewster v. Davenport, 51 
Iowa, 427, 1, NW, ‘737. 

Kan.—Downing vy. Miltonvale, 36 
Kan. 740,,14, P 281, 

Ky.—Harrison v. Greenville, 146 
Ky. 96, 142 SW 219; Weatherhead v. 
Cody, 85 SW 1099, 27 KyL 631; El- 
liott v. Louisville, 101 Ky. 262, 40 SW 
690, 19 KyL 414; Lexington v. Head- 
ley, 5. Bush 508; Guthrie v. Stevens, 
5 Ky. Op. 360. 

La.—Ruston v. Dewey, 142 La. 295, 
76 S 719; Ruston v. Lewis, 140 La. 
T1T1, 73. S 862. 

Minn.—Duluth vy. Krupp, 46 Minn. 


aoe 49 NW 235. 
Mo.—Cox v. Mignery, 126 Mo. A. 
669, 105 Sw 675. 

Nebr.—Hull v. Humboldt, 107 Nebr. 
326, 329, 186 NW 78 [cit Cyc]. 

Or.—Emmons v. Southern Pac Co., 
SOT 263; 291 P rs 38, 

Wash.—Seattle v. Doran,. 5 Wash. 
482, 32 P 105, 1002. 

W. Va.—Harrold v. Huntington, 74 
W. Va. 538, 82 SH 476. 

[a]. As for instance: (1) That the 
ordinance was passed at an author- 
ized meeting. Seattle v. Doran, 5 
Wash. 482, 32 P 105, 1002. (2) That 
it was duly read before adoption. 
Moore vy. Thomasville, 17 Ga. A. 285, 
86 SE 641; Hull v. Humboldt, 107 
Nebr. 326, 186 NW 738. (3) That the 
requisite number of councilmen voted 
for! “it Brewster v. Davenport, 51 
Iowa 427, 1 NW 737; Harrison v. 
Greenville, 146 Ky. 96, 142 SW 219; 
Cox v. Mignery, 126 Mo. A. 669, 105 
SW 675; Harrold v. Huntington, 74 
W. Va. 538, 82 SH 476. 

69. Tracey v. Peo., 6 Colo... 151; 
Harrison vy. Greenville, 146 Ky. 96, 
142 SW 219; Emmons v, Southern Pac. 
Contd'7 Or. 9263, -191 Ps 3337 

[a] Yea and nay vote.—Where the 
record does not show that the yeas 
and nays were recorded, a presump- 
tion will not be indulged that this 
was done. Tracey v. Peo., 6 Colo. 151. 

70. Moody y. Spotorno, 112 La. 
1008, 36 S 836. See Nokomis vy. War- 
sing, 295 Ill. 414, 129 NE 71 (a prima 
facie case to show the lawful passage 
of an ordinance is made by a certified 
eopy of the ordinance). 

71. Louisville v. Hyatt, 2 B. Mon. 
(Ky.) 177, 36 AmD 594. 

72. Santa Rosa City R. Co. v. Cen- 
tral St. .Rs ‘Cow .¢€als) 38 Pv9s86: 


73. Ramsey v. Hutchinson, 103 
Kan. 370, 175 P 147. 

74 Arkansas Light, etc., Co, v. 
Paragould, 146 Ark. 1, 225 SW _ 4385; 


Allen v. Davenport, 107 Iowa 90. 77 
NW 532; Caruthersville v. Sickles, 
(Mo. A.) 247 SW 471; Poplar Bluff v. 
Meadows, 187 Mo. A. 450, 173 SW 
ish 


75. Cartersville v. McGinnis, 142 
Ga. 71, 76, 82 SH 487, AnnCas1915D 
1067 [eit Cyc]. 

76. Malvern v. Cooper, 108 Ark, 24, 
156 SW 845. 

77. Buffalo, etc., R. Co. v. Buffalo, 
5 Hill (N. Y.) 209. ; 
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And where the record states simply that the rule 
requiring ordinances to be read on three different 
days before being adopted was suspended, the pre- 
sumption must be indulged that the requisite num- 
ber of votes were cast and that the rule was 
legally suspended.?8 While it has been said that 
the same presumptions obtain that an ordinance 
was legally passed as, in the case of an act of the 
legislature,”® there is authority that the presump- 
tion of regularity is not as strong in the case of 
an ordinance as in the case of an act of the legis- 
lature.*° The presumption that an ordinance has 
been regularly passed in accordance with statutes 
regulating the matter may be overcome by conipe- 
tent evidence that the essential statutory require- 
ments have not been complied with.*! Neverthe- 
less, the presumption casts the burden on the party 
assailing the invalidity of the ordinance to prove 
this fact.®? 

[§ 937] e. Approval and Signature. Where an 
ordinance purports to be duly signed by the mayor, 
the presumption is thereby sufficiently established 
that it was regularly presented to him for his 
approval and that he did in fact approve it.*? 
And where the charter of a city provides that the 
printed book of the revised ordinances of the city 
shall be received in evidence without further proof, 
the introduction of the book makes a prima facie 
case of the adoption, signing, and recording of 
the ordinance, and approval thereof will be pre- 
sumed g-\es-. 

[§ 938] f. Publication. Ordinarily when publi- 
cation of an ordinance or by-law is required to give 
it force, such publication must be proved by the 
party relying on it,8> except where it is otherwise 
provided by statute.8® But where the record of 
an ordinance has a note appended thereto stating 
that the ordinance was duly published and the 
date of its publication, the burden is shifted to 
the party claiming that it was not published. to es- 
‘tablish such fact.87 And where for many years an 
ordinance has been treated and acted on as a valid 
and subsisting one, proof of publication is unneces- 
sary; due publication will be presumed.§% , 

Under some statutory provisions,®® proof of pub- 
lication may not. be required until denied under 

78." Stato v. Vail, 53 Iowa 550, 5|672, 155 SW 842. 
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oath,®® or publication may be presumed until the 
contrary is shown.®! So the burden is on defendant 
to show failure to publish where the statute makes 
printed copies of ordinances published by the au- 
thority of the municipality, and manuscript copies 
of the same, copied by the proper officer and having 
the seal of the municipality attached, evidence 
of the existence of the ordinances and their con- 
tents, and makes the failure to publish a sufficient 
defense to any suit or prosecution for the fines or 
penalties imposed by the ordinance.®? And under 
a statute providing that, where tax bills are duly 
authenticated, this shall be prima facie proof that 
all necessary steps have been taken, if it is shown 
that tax bills are properly authenticated, it must 
be presumed that ordinances under which the taxes 
were levied were duly published.°? Where ordi- 
nances have been duly recorded in the book of 
ordinances in accordance with a statute making 
such book prima facie evidence that the ordinances 
appearing therein have been published, the burden 
is on the one setting up invalidity of an ordinance 
for want of publication to show such facts.** 

Publication in manner provided by law. Where 
an ordinance is shown to have been published in a 
newspaper, it will be presumed that the newspaper 
was of the character required by statute.°° But 
it cannot be presumed that an’ ordinance was pub- 
lished in a mode provided by law where it is mani- 
fest from the certificate of the clerk that the 
contrary is true.°%° . : ; 

[§ 939] g. Continuance in Force. An ordinance 
shown to have become effective is presumed to con- 
tinue in force,®’ and it is not necessary for the party 
relying on it to show that it had not been re- 
pealed.°* On the contrary the party asserting a 
repeal of an ordinance has the burden of proving 
this fact.2® And where ordinances of a city are 
revised generally, the presumption is that those 
not read and voted upon are left in force un- 
changed.t. The presumption cannot be indulged 
that the voters of a city intended to repeal a law 
by electing men who were or who turned out to 
be unfriendly to its enforcement;? laws cannot be 
repealed in that way.° 

[§ 940] 2. Admissibility—a. In General. Ordi- 
Ind. 591, 62 NE 474; Hardenbrook v. 


79. Duluth v. Krupp, 46 Minn, 435, 
49 NW 235. 


86. Altoona v. Bowman, 171 Pa. 
307) 38 “A. 187; 

81. Malvern v. Cooper, 108 Ark. 24, 
156 SW. 845. 

82. Ga.—Killebrew v. Wrights- 
ville, 17 Ga. A. 809, 88 SE 590. 

Ill.—Nokomis v. Warsing, 295 Ill. 
414, 129 NE 71. 

lowa.—Barrett v. Chicago, etc., R. 
Co., 190 Iowa 509, 175 NW 950, 180 
NW 670. 

Ky.—Baker v. Combs, 194 Ky. 260, 
239 SW 56; Bates v. Monticello, 173 
Ky. 244, 190 SW 1074; Muir v. Bards- 
town, 120 Ky. 739, 87 SW 1096, 27 
KyL 1150. 

Mo.—Cox v. Mignery, 126 Mo. A, 
669, 105 SW 675. 

83. Monett Hlectric Light, etc., 
Co. v. Monett, 186 Fed. 360; Saleno v. 
Neosho, 127 Mo. 627, 30 SW 190, 48 
AmSR 653, 27 LRA 769. 

84 Allen v. Davenport, 107 Iowa 
90, 77 NW 532. 

85. Ala.—Smith v. Eclectic, 18 Ala. 
A. 329, 92. S) 212. 

Iil-—Sehott) iwi Peo 89 Silla! 1955 
Elizabethtown y. Lefler, 23 Ill. 90. 

lowa.—Larkin v. Burlington, etc., 
R. Co., 85 Iowa 492, 52 NW 480. 

Mo.—Moberly vy. Deskin, 169 Mo. A. 


N. .Y.—Shaw v. New York Cent., 
ete. R-3Co., 85 App.» Div, .137,' 83 NYS 
vale 

Tex.—Woodruff v. Deshazo, (Civ. 
A.) 181 SW 250; Texas Tract. Co. v. 
Scoggins, (Civ. A.) 175 SW 1128. 

86. See infra text and notes 89-94. 

87. Downing v. Miltonvale, 36 
Kan. 740, 14 P 281. 

88. Santa Rosa City R. Co. v. Cen- 
tral R. Co., (Cal.) 38 P 986 (fourteen 
years); Depue v. Banschbach, 273 Ill. 
674, 113. NE, 156, {eit- Cyc] Citty 
years); Quincy v. Chicago, etc, R. 
Co., 92 Ill. 21 (twenty years); Atchi- 
son v. King, 9 Kan. 550.° See Muir v. 
Bardstown, 120 Ky. 739, 751, 87 SW 
1096, 27 Kyl 1150 (holding that 
where city tax levy ordinances for 
several years were passed by the city 
council, signed by the mayor, at- 
tested by the clerk, and spread at 
large on the city’s record book, there- 
by importing a legal enactment, it 
will be presumed, in the absence of 
proof to the contrary, that they were 
properly published. “After a long 
lapse of time, the presumption of 
publication, where it has never been 
called in question, and the ordinance 
has been acted on in the meantime, 
would be conclusive”), 

89. See statutory provisions, 


90. Rowland y. Greencastle, 157 


Ligonier, 95 Ind. 70; Green v. Indian- 
apolis, 25 Ind. 490; Lake Erie, etc., R. 
Co. v. Noblesville, 16 Ind. A. 20,,44 
NE 652. 


91. State v. Atlantic City, 34 N. J. 
799 


92. Van Buren vy. Wells, 53 Ark, 
368, 14 SW 388, 22 AmSR 214. 

93. Fonda vy. Louisville, 49 SW 
785, 20 KyL 1652. 

94. Fletcher vy. Hickman, 136 Fed. 
568, 69 CCA 350 [aff 165 Fed. 403, 91 
CCA 353] (construing Colorado law). 

95. Bayard v. Baker, 76 Iowa 220, 
40 NW 818. 

96. Union Pac. R. Co. v. Montgom- 
ery, 49 Nebr. 429, 68 NW 619. 

97. Bouyer vy. Bessemer, 17 Ala. 
A. 665, 88 S 192; Cragg v. Los Angeles 
Trust Co., 154 Cal. 663, 98 P 10638, 16 
AnnCas 1061; O’Leary v. Chicago, 
etc., R. Co., (Iowa) 103 NW 362. 

98. Cragg v. Los Angeles Trust 
Co., 154 Cal. 668, 98 P 1063, 16 Ann 
Cas 1061. ; 

99. Hanna v. Kankakee, 34 Ill. A. 
186; Marshall v. Herndon, 161 Ky. 
232, 170 SW 6238. 


1. Poplar Bluff v. Meadows, 187 
Mo. A. 450, 173 SW 11. 
2. Folk v. Kansas City, 244 Mo. 


558, 149 SW 4738; Gregory v. Kansas 
City, 244 Mo. 528, 149 SW 466. 
3 See cases supra note 2. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nances and by-laws may become material and com- 
petent evidence not only in actions by the city to 
enforce penalties,t but also in suits on contracts 
of which they form a part,°® and for torts committed 
in violation of them.® And they may be proved by 
the original record, of the ordinances or by-laws 
properly identified’? by production of the original 
ordinance itself,’ by a book kept and used by the 
corporation for recording ordinances,’ by entries on 
the books of the corporation,’® by the minutes or 
journal of the common council,t by a printed book 
of municipal ordinances purporting to be published 


by corporate authority,'’* and by certified copies 


from these books.4* And the right to prove ordi- 
nances by the foregoing methods is not affected 
by the fact that other methods of proof are pro- 
vided for by a charter or statute.* So also ordi- 
nances may be proved by original drafts or sheets 
containing the ordinances as adopted, kept, and 
filed by the clerk in lieu of a book, with the memo- 
randa of action thereon,'® and by proven copies of 
ordinances lost or destroyed.1® Ordinarily the ex- 
istence of an. ordinance or resolution cannot be 
shown by parol evidence;?7 but where an ordinance 
has been lost or destroyed and there is no com- 
petent written evidence to prove it, parol evidence 


4. See supra § 674. 

5 Hagerstown vy. Startzman, 93 
Md. 606, 49 A 838; Hichenlaub v. St.|lay, 19 Ont. 622. 
Joseph, 113 Mo. 395, 21 SW 8, 18 13. 
LRA 590; Hutcheson v. Storrie, (Tex. | Ark. 75. 
Civ. A.) 48 SW 785. 

6 Mahoney v. Dankwart, 108 
Iowa 321, 79 NW 134. And see cases 
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167 Ill. 204, 47 NE 368; Raker v. 
Maquon, 9 Ill. A. 155; Reg. v. Dows- 


Ark.—Pugh v. Little Rock, 35 
Ga.—Western, etc., 


104 Ga. 11, 30 SE 424; Metropolitan 
St. R. Co; v.. Johnson, 905 Ga. 500, 26 


[43 C.J.] 581 
is admissible for this purpose.'® 

[§ 941] b. Enactment. By various statutory or 
charter provisions,!® the enactment of ordinances 
may be shown by the introduction in evidence of 
the original record of the ordinance properly iden- 
tified,*° by book or pamphlet of ordinances which 
purports to have been published by authority of 
the municipality,?? or by the original ordinance 
approved by the mayor, attested by the register, 
and bearing the seal of the corporation.22 And an 
ordinance thus signed and attested is competent 
evidence of its passage in the absence of a stat- 
ute expressly authorizing it and although a different 
method of proof is provided for by statute.*3 AI- 
though statutes or charters provide methods of 
proving the enactment of ordinances or by-laws, 
the methods so provided are not exclusive, and 
methods of proof may be resorted to which would 
have been permissible independently of statutes.?4 

Parol evidence. On principles not very clearly 
defined, parol evidence has sometimes been held ad- 
missible to prove the enactment of an ordinance.?® 

Number of votes and method of voting. Parol 
evidence is not admissible to show that the requisite 
number of members voted to pass an ordinance ;?6 
this fact must be proved by the records of the 


20. Superior v. Simpson, (Nebr.) 
209 NW 505;.Grafton v. St. Paul, etc., 
Re Cos, LEON. Di 313, a se Ni, Dosh ae 
LRANS 1, 15 AnnCas 10. 

21. Illinois Cent. R. Co. v..-War- 
riner, 229 Ill. 91, 82 NE 246; Chicago, 
ete., R. Co. v. Wilson, 225 Til. 50, 80 
NE 56, 116 AmSR 102; MecCraney v. 


R-Co.--v. Hix; 


porate authority. 


infra this section. 

7. Van Valkenberg v. Rutherford, 
92 Nebr. 803, 139 NW 652; Grafton 
Venst. Paul, ete, R. Co.,.16 N. D. 313, 
113 NW 598, 22 LRANS 1, 15 AnnCas 
10 (under express statutory provi- 
sions). See Evidence § 905. 

8. Eichenlaub v. St. Joseph, 113 
Mo. 395. 21 SW 8, 18 LRA 590; John- 
son v. Finley, 54 Nebr. 733, 74 NW 
1080. See Evidence §§ 935 et seq, 997. 

9. See Evidence § 905. 

[a] Keeping in book used for other 
purposes.——The mere fact that the 
records of the council of a town were 
kept in a crude manner in an ac- 
count book used for other purposes 
and containing matter other than the 
by-laws and ordinances of the town 
did not render the records inadmis- 
sible to prove an ordinance, where as 
a whole they contained a sufficient 
authentication of the ordinance. 
pooney Vee Como b> Va. 921, 78 SE 
625 


10. Clarence vy. Patrick, 54 Mo. A. 
462; Billings v. Dunnaway, 54 Mo. A. 


. 

11. Columbus v. Ogletree, 102 Ga. 
293, 29 SE 749; Kennedy v. Newman, 
8 N. Y. Super..187. See Bell v. Jones- 


boro, 3 Ala. A. 652, 57 S 138 (a city) 


ordinance offered in evidence had at 
the end thereof the following recital: 
“Adopted Feb, 15, 1910, J. D. Martin, 
mayor.” The town clerk identified it 
as the ordinance mentioned in the 
minutes of the council introduced in 
evidence showing the passage thereof 
under a suspension of the rules, and 
he also testified to publication of the 
ordinance in the mode required by 
statute. It was held that such meth- 
od of identifying the subject of the 
recorded action of the city council 
was proper). 

12. See Evidence § 905. 

[a] Book not purporting to. be is- 
sued by corporate authority.—A book 
or pamphlet purporting to contain the 
ordinances or by-laws of a munici- 
pality is not admissible if it does 
not also purport to be issued by cor- 
Western, etc., R. 
Co. v. Hix, 104 Ga. 11, 30 SH 424; 
Winn v. Cleveland, etc., R. Co., 239 
Ill, 132, 87 NE 954 [aff 143 Ill, A. 


41]; Louisville, etc., R. Co, v. Patchen, 


SE 49. 

TIll.— Gage v. Chicago, 225 Ill. 218, 
80 NE 127; McChesney v. Chicago, 
159 Ill. 223, 42 NE 894; Terre Haute, 
etc., R. Co. v. Voelker, 129 Ill. 540, 22 
NE 20 [aff 31 Ill. A. 314]; Lindsay v. 
Chicago, 115 Ill. 120, 3 NE 443; Louis- 
ville, ete:, R. Co. _v. Shires, 108 Tl. 
617; Chicago v. “English; 80 Ill. A. 
163 [aff 180 Ill. 476, 54 NE 609]. 

Ind.—Green v. Indianapolis, .25 Ind. 
490. 

Iowa.—Bayard v. Baker, 
220, 40 NW 818. 

Nebr.—Johnson v. Finley, 54 Nebr. 
733, 74 NW 1080; Union Pac. R. Co. 
v. Montgomery, 49 Nebr. 429, 68 NW 
619. 
N. Y.—Peo. v. Wilson, 16 NYS 583. 

Eng.—Robinson vy. Gregory, [1905] 
1K (Bibs: 

14. Birmingham vy. Taylor, 105 
Ala. 170, 16 S 576; Strickland v. Sam- 
son, 16 Ala. A. 592, 80 S 166: Metro- 
politan St. R. Co. v. Johnson, 90 Ga. 
500, 16 SH 49; Van Valkenberg v. 
Rutherford, 92 Nebr. 803, 139 NW 
652; Johnson v. Findley, 54 Nebr. 733, 
74 NW 1080. 

[a] Thus, an ordinance may be 
proved by original records, although 
the city charter provides that proof 
of ordinances may be made by the 
certificate of the clerk or by the pro- 
duction of a book or pamphlet pur- 
porting to be published by authority 
of the city. Van Valkenberg v. 
Rutherford, 92 Nebr. 803, 139 NW 
652. 


76 Iowa 


Troy v. Atchison, etc., R. Co., 


1G. (Gulf, veten Rao. wv. Calvert; 
11 Tex..Civ. A, 297, 32 SW 246; Exp. 
Canto, 207 Tex VAVs61, 17 Sw 55,57 
AmR 609. 

17. El Dorado v. Faulkner, 107 
Ark. 455, 155 SW 516, AnnCas1915A 
708; Hencke v. Standiford, 66 Ark. 
535, 52 SW 1; Pugh v. Little Rock, 
385 Ark. 75; Lebanon Light, etc,, Co. 
v. Lebanon, 163 Mo. 246, 683 SW 809; 
Brunswick v. Scott, (Mo. A.) 275 SW 
994. See also Hvidence § 1424. 

18. El Dorado v. Faulkner, 107 
Ark. 455, 155 SW 516, AnnCas1915A 
708; Cavanee v. Milan, 99 Mo. A. 672, 
74 SW 408. See also Evidence § 1317. 

19. See statutory provisions, 


Glos, 222 Ill. 628, 78 NE 921; Hagen 
v. Connolly, 107 Till. 458; Watts v. 
Wabash R. Co., 219 Ill. A. 549; Taylor 
Veo lilinois “Cente R. Co.g 1) celle Ae 
222; Hancock vy. McCarthy, 145 Iowa 
51, 123 NW 766. 

[a] If the book or pamphlet does 
not purport to have been published 
by authority of the municipality (1) 
it is not competent evidence to prove 
the passage of the ordinance. Taylor 
Veo lllinoise Cents R=) Col, 54 lites Ae 
222. (2) The mere statement of coun- 
cil that it was passed and published 
in pamphlet form on a certain date 
dces not prove that it was published 
by the authority of the city council. 
Taylor v. Illinois Cent, R. Co.. supra. 


22. Decatur v. Barteau, 260 Ill. 
-612, 103 NE 601; Hichenlaub v. St. 
Joseph, 113 Mo. 395, 21 ‘Sw 8, 18 


LRA 590 (under a statute providing 
that all ordinances of a city may be 
shown by the sea] ef the corporation). 

23. De Von v. Oroville, 120 Wash. 
317, 207 P 231 [cit Cyc]. 

24. Shaw v. Alexander, 94 Nebr. 
774, 144 NW 907; Van Valkenberg v. 
Rutherford, 92 Nebr. 803, 139 NW 
652; Johnson y. Finley, 54 Nebr. 733, 
74 NW 1080. 

[a] Thus, an ordinance may be 
proved by original records showing 
that it was regularly passed, al- 
though the city charter provides that 
proof of ordinances may be made by 
the certificate of the clerk, or by the 
production of a book or pamphlet 
purporting to be published by au- 
thority of the city. Van Valkenberg 
a Oke 92 Nebr. 803, 139 NW 

25. Weatherhead v. Cody, 85 SW 
1099, 27 KyL,631; Heller v. Alvarado, 
1 Tex. Civ. A. 409, 20 SW 1003. 

[a] Where the clerk has failed to 
make any record of its passage, the 
passage of an ordinance may be es- 
tablished by parol testimony. 
Weatherhead vy. Cody, 85 SW 1099, 27 
KyL 6381. 

26. Peo. v. Rhodes, 231 Ill. 270, 
83 NE 176; In re Carlton St., 16 Hun 
497 [aff 78 N. Y. 362]. 

[a] Conversely, parol evidence is 
not admissible to contradict the ree- 
ord of the common council showing 
the number of members present at 
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council.27_ And where the yeas and nays are re- 
quired to be taken and entered, the proceeding, to 
be valid, must appear from the record itself, or a 
duly authorized copy, and cannot be proved by 
extrinsic evidence.”® 

[§ 942] c. Approval. Parol evidence may be in- 
troduced to show that an ordinance was in fact 
approved and signed by the mayor, where it is 
shown that the original ordinance has been de- 
stroyed by fire, although the record fails to show 
it, as this testimony is not a contradiction of the 
record, but is offered merely to supply a defect or 
omission.?° 

[§ 943] d. Publication. Publication may be 
-shown by the affidavit of the publisher or foreman 
of the official newspaper of the municipality,®° and 
under the statutes of some jurisdictions, a book 
or pamphlet containing ordinances and purporting 
to have been published by authority of the mu- 
nicipality is competent evidence of publication of 
the ordinance;*+ and, on the other hand, if it does 
not purport to have been so published, it is not 
admissible for this purpose.®? Statutes of the 
character mentioned do not make the book of ordi- 
naneces the sole method of proving publication; it 
may be proved by the files of a newspaper showing 
proper publication of the ordinance.** 

Parol evidence. According to some decisions 
parol evidence to show the publication of an ordi- 
nance is admissible as primary evidence thereof,** 
especially where there is no charter or other pro- 
vision requiring proof in a particular way;*> and 
it has also been held admissible as secondary evi- 
dence where it is shown that the files of the paper 
‘in which the ordinance was said to be published 
cannot be obtained.*® Parol evidence to show pub- 
the enactment of an _ ordinance. 


Tandy, etc., Tobacco Co. v. Hopkins- 
ville, 174 Ky. 189, 192 SW 46. 


27. See cases supra note 26, 35.° 
1% 28°) Peo. vy. Rhodes, 231) Tl: 270; 32, \ RP) 2105.) 1002 
83 NE 176; Spangler v. Jacoby, 14 


Tll, 297, 58 AmD 571; Logansport v. 
Crockett, 64 Ind. 319; Hicks v. Long 
Branch Commn., 69 N. J. L. 300, 54 A 37. 
568, 55 A 250; Pickton v. Fargo, .10 
N. D. 469, 88 NW 90. A. 32 


MUNICIPAL CORPORATIONS 


fact, a matter in pais, susceptible of 
proof by anyone cognizant thereof. 
Des Moines v. Casady, 21 Iowa 570. 
Seattle v. Doran, 5 Wash. 482, 
[mod Wilson Vv. 
Seattle, 2) Wash. 543, 27 P 474], 

36. Larkin v. Burlington, 
Co., 91 Iowa-654, 60 NW 195. 
Haas v. Hines, 219 Ill. A. 
38. Schofield v. Tampico, 98 Ill. 

4 


lication is not rendered inadmissible by a statute 
providing that proof of publication may be made 
by the certificate of a clerk.** 

[§ 944] 3. Weight and Sufficiency—a. In General. 
The record of the proceedings of the council re- 
citing that all the members were present and that 
the ordinance was passed unanimously is sufficient 
to show legal enactment thereof.** And so is a 
minute book of the council which recites facts 
showing that the ordinance was duly passed,*® and 
a transcript from the record showing the recorded — 
ordinances as passed’ by the city council.4° The 
production of the authorized record book of ordi- 
nances, containing the ordinance in question, is 
prima facie proof of its due enactment.*+ So like- 
wise is a printed book of ordinances purporting 
to be published by municipal authority,#? but it is 
not conclusive of this fact.4? And a book of ordi- 
nances which does not purport to have been pub- 
lished by the authority of a city is no evidence 
that the ordinances were legally passed.*4 The due 
enactment of an ordinance is prima facie estab- 
lished by introducing in evidence the original 
ordinance,*® or a copy thereof,*® properly certified. 
So an admission that an ordinance was duly and 
regularly adopted implies that all the necessary 
jurisdictional steps had been taken before its 
passage and that it received the required vote.** 
It has also been ruled that the passage of an ordi- 
nance on a certain date did not disprove the ex- 
istence of a previous ordinance to the same effect.*® 
And the validity of an ordinance lacking record 
of approval was established by the parol testimony 
of the mayor that it has not been the uniform 
practice for the mayor to record his approval, and 
that as a matter of fact he did approve it, and it 


Ind.—Pittsburgh, ete. R. Co: v. 
Macy, 59 Ind. A. 125, 107 NE 486; 
Plummer v. Indianapolis Union R. 
Co., 56 Ind. A, 615, 104 NE 601; Pitts- 
burgh, ete., R. Co. v. Rogers, 45 Ind. 
A. 230, 87 NE 28; Lake Hrie, ete., 
R. Co. v.,Brafford, 15 Ind. A. 655, 48 
NE 882, 44 NE 551. 

Iowa.—Barrett v. Chicago, ete., R. 
Co., 190 Iowa 509, 516, 175 NW 950, 
180 NW 670; Hancock v. McCarthy, 


CLG ae te 
524, 


Sufficiency of record to show yea 
and nay votes see supra § 792. 

29. Seattle v. Doran, 5 Wash, 482, 
82) P-105, 1002: 

20. De Loge v. New York, etc., R. 
Co., 92 Hun 149, 36 NYS 697 [aff 157 
N. Y. 688 mem, 51 NE 1090 mem]; 
Janesville v. Dewey, 3 Wis. 245. 

31. Smith v. Heclectic, 18 Ala. A. 
329, 92° S4.212*% TNiinois, Cent. R. Co: 
v. Warriner, 229 Ill. 91,°82 NE 246; 
Chicago, etc., R. Co. v. Wilson, 225 
Till. 50, 80 NE 56, 116 AmSR 102; 
McCraney v. Glos, 222 Ill. 628, 78 
NE 921; Hagen v. Connolly, 107 Ill. 


458; Watts v. Wabash R. Co., 219 
Ill. A. 549; Taylor v. Illinois Cent. 
ie Ook 1b4 = EN An 2223" Baxter ny, 
Cleveland, etc., R. Go.,. 151. Ill. A, 
118. 

32. Smith v. Eclectic, 18 Ala. A. 
329, 92 S 212; Winn vy. Cleveland, 
ete., “R. Co., 239 Til. 132, 87 NE 954 


[aff 143 Ill. A. 71]; Wright v. Hines, 
(Mo. A.) 235 SW 831. 

83. Le Fitte v. Ft. Collins, 42 Colo. 
293, 93 P 1098. 

34. Teft v. Size, 10 Ill. 432; Haas 
v. Hines, 219:1l]. A. 524; ‘Larkin. v. 
Burlington, ete., R. Co., 91 Iowa 654, 
60 NW 195; Bayard v. Baker, 76 Iowa 
220, 40 NW 818; Eldora v. Burlin- 
game, 62 Iowa 32, 17 NW 148; Des 
Moines v. Casady, 21 Iowa 570; 
Seattle v. Doran, 5 Wash, 482, 32 P 
105; 1002. 

{a] Whether or not an ordinance 
has been published is an. extrinsic 


39. Cartersville v. MeGinnis, 142 
Ga. 71, 82 SE 487, AnnCas1915D 
1067; Hook v. Bowden, 144 Mo. A. 
Sols 128) o SW. 26s banmpasas i ¥. 
Huling, (Tex. Civ. A.) 209 SW 213. 

40. Lewis v. Forrest City Spe- 
cial Impr. Dist., 156 Ark. 356, 246 
SW 867 (holding further that its ef- 
fect is not defeated by showing that 
the record was not signed by -the 
mayor while acting as such). 

41. Ga.—Stone v. Tallulah Falls, 
131 Ga. 452, 62 SH 592. 

Ill.—Boyer v. Yates City, 47 Ill. 
As ALB, i 

Iowa.—State vy. King, 37 Iowa 462. 

N. J.—Byer v. Harris, 77 N. J. L. 
304, 72 A 136; Montelair v. Scola, 
76 N. J. L. 137, 69 A 451; Ackerman 
vy. Nutley, 70 N. J. Li 488, 57 A 150. 

N. D.—Grafton v. St. Paul, ete., 
R. Co., 16 N. D. 318, 118 NW 598, 22 
LRANS 1, 15 AnnCas 10. 

Pa.—Grier v. Homestead, 
Super. 542, 42 WklyNC 18, 

42. Ala.—Lane v. Tuscaloosa, 12 
Ala. A, 604, 67 S 779. 

Ark.—Heno vy. Fayetteville, 90 
Ark. 292, 119 SW 287; Arkadelphia 
Lumber Co. v. Arkadelphia, 56 Ark. 
370, 19 SW $1058. 

Ill.—Chicago, ete., R. Co. vy. Wilson, 
225 Ill. 50, 80 NE 56, 116 AmSR 102; 
Lindsay v. Chicago, 115 Ill. 120, 3 
NE 448; Illinois Cent, R. Co. y..Col- 
linson, 134 Ill. A. 448; Illinois Cent, 
R. Co. v. Burke, 112 Ill. A. 415; Mce- 
Gregor v. Lovington, 48 Ill. A. 202. 


Baa. 


145 Iowa 51, 123 NW 766. 
ie ee v. Ligon, 71 Mo. A. 

Wash.—Spokane v. Griffith, 49 
Wash. 298, 95 P 84. 

“Their inclusion in such a book is 
sufhcient authentication, and there- 
from it is to be presumed that they 
have been legally adopted.” Barrett 
vy. Chicago, ete., R. Co., supra. 

43. Chicago, etc., R. Co. v. Wilson, 
225 Ill, 50, 80 NE 56, 116 AmSR 102; 

.[a] To overcome the prima facie 
case made by the introduction of the 
pamphlet it is not sufficient to cast 
a doubt upon the question of the time 
of the adoption of the ordinance but 
it is necessary to show that it was 
not in fact adopted at the time in- 
dicated by the pamphlet. Winn vy. 
Cleveland, etc, R. Co., 143 Ill. A, 
71 [aff 239 Ill. 182, 87 NE 954]. 

44, Illinois, ete., R. Co. v. Minni- 
han, 129 Ill. A, 432. 

. 45. Bell v. Jonesboro, 3 Ala, A, 
652, 57 -S. 188. 

46. Nokomis vy. Warsing, 295 Ill. 
414, 129 NE 71; McChesney v. Chi- 
cago, 159 Ill. 223, 42 NE 894; Lina- 
say v. City of Chicago, 115 Ill. 120, 
3 NE 443; Bayard v. Baker, 76 Iowa 
220, 40 NW 818; Webb City v. Parker, 
103 Mo. A. 295, 77 SW 119; Baker v. 
Partney, (Tex. Civ. A.) 236 SW 166. 

47. Santa Cruz v. Southern Pac. R. 
Co., 163 Cal. 538, 126 P 362. 

48. Illinois Cent. R. Co. y. Gil- 
bert, 157 Ill. 354, 41. NE 724; Dollar 
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has been officially promulgated and acted upon by 
the municipality.*® This is so also of an ordinance 
approved by a mayor pro tempore, although it was 
not proved that the mayor was absent from the 
city.°° Proof that an ordinance was in force at 
a specified date is prima facie proof that it is in 
force at a subsequent date.°* 

Repeal. The mere fact that one ordinance bore 
the number 168 did not establish that it was adopted 
later than one numbered 167, so as to repeal it.®* 

‘{§ 945] b. Publication. In many instances the 
general statutes of the states or the charters of 
particular municipalities expressly provide what 
shall be sufficient proof of the publication of ordi- 
nances, and in such ease the evidence specified by 
statute is, of course, sufficient,** although other 
methods of proof are not thereby excluded.®* Pub- 
lication is sufficiently proved by certificate under 
oath of the publisher or foreman of the paper in 
which .publication was made,*° by certificate of the 
clerk of the city or village elerk under his official 
seal,5* or by the secretary of the council,’ that the 
ordinance had been duly published, by duly attested 
copies of ordinances,°* by a printed pamphlet or 
book of ordinances purporting to be published by 
authority of the village trustees,** by the ordinance 
book of the municipality with the original affidavit 
of publication attached thereto, if such evidence 
identifies the ordinance,®® or by the record of an 
ordinance with a note appended thereto stating 
that the ordinance was duly published, in the ab- 
sence of any evidence to the contrary.*t And where 

- an ordinance is certified by the recorder as having 
been passed by the council on a certain day, and 
he testifies that it was published in a certain news- 
paper on a day named, the publication is suffi- 
ciently proved.®* It has also been held that proof 
of all of the usual formalities of the passage of 
an ordinance over the mayor’s veto sufficiently 
shows publication, although there was no written 


Sav. Bank v. Ridge, 183 Mo. 506, 82 
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Ill. 109; Chamberlain v. Litchfield, 56 


143 C.J.] 583 


entry of its publication.*® It cannot be inferred, 
however, that a city ordinance was published be- 
cause it was passed, and if the city charter makes 
the publication prima facie evidence of the ordi- 
nance, and a copy of the published order alone 
presumptive evidence of the facts therein recited, 
the mere statement of a witness that the ordi- 
nance was published creates no presumption that 
it was published by authority.°* Under a statute 
which provides that a book of ordinances purport- 
ing to be published by authority shall after a desig- 
nated time be conclusive evidence of publication, 
there must be some declaration in, on, and as a 
part of a book that its publication is by reason 
of some competent authority, to make the book 
conclusive evidence of publication.*® And it has 
been held that the authority to reprint and publish 
a city charter is not authority to publish ordinances 
in a book therewith so as to make it conclusive 
of publication under such statute.** 

[§ 946] S. Ordinances under Initiative and Ref- 
erendum Laws*’—1. Introductory Statement. In 
some jurisdictions, so-called initiative and referen- 
dum provisions applicable to municipal legislation 
appear in the organic laws of the state, or in char- 
ter or statutory provisions,°* and the validity of 
these provisions has been very generally upheld.*® 

[§ 947] 2. Definition and Purpose. ‘‘Initiative’’ 


“has been defined as the right of a specified number 


of the electorate to unite in proposing laws to the 
legislative body, which, after due consideration, 
must submit the same to the vote of the people 
for their approval or disapproval.7° ‘‘Referen- 
dum’’ is the referring of legislative acts to the 
electors for their final acceptance or rejection.” 
The laws are first passed by the legislature and 
then referred to the people for their final ratifica- 
tion.*? The purpose of the initiative is to give 
the people the right and the method of having 
the lawmaking body of the government enact. their 
Kan. 740, 14 P 281. See Boyer v. 


Yates City, 47 Ill. A. 115 (the record 
book of the ordinances of the city 


SW 56. Ill. A. 652; O’Brien y. Cleveland, 4 
4S. Knight v. Kansas City, ete.,| Oh. Dec. (Reprint) 189, 1 ClevLRep 

RR Co., +70, Mo.= 281. 100. To same effect Robinson v. 
50. Seattle v. Doran, 5 Wash. 482,| Gregory, [1905] 1 K. B. 534. 


32 P 105, 1002. 


51. O’Leary v. Chicago, ete, R. 
Co., (lowa) 103 NW 362. 
52. Carson City v. Red Arrow 


ye etc., Co., 47 Nev. 473, 225 P 

53. Cleveland, ete., R. Co. v. Tartt, 
64 Bed. 823, 12 CCA 618; National 
Bank of Commeree vy. Granada, 54 
Fed. 100, 4 CCA 212 [aff 48 Fed. 
278]; Lindsay v. Chicago, 115 Ill. 
120, 3 NE 443; Moss v. Oakland, 88 
Ill. 109; Hutchison v. Mt. Vernon, 40 
Ill. A.;19; Preston v. Cedar Rapids, 
95 Iowa 71, 63 NW 577; Schwartz 
vy. Oshkosh, 55 Wis. 490, 13 NW 450. 

54 Santa Rosa v. Central St. R. 
Co., 4 Cal. Unrep. Cas. 950, 38 P 986. 

55. Kettering y. Jacksonville, 50 
Ill. 39; Rowland v. Greencastle, 157 
Ind. 591, 62 NE 474; Faribault v. 
Wilson, 34 Minn. 254, 25 NW 449; 
De Loge v. New York Cent., etc, R. 
Co., 92: Hun 149, 36 NYS 697 [aff 
157 N. Y. 688 mem, 51 NE 1090 mem]; 


Schwartz v. Oshkosh, 55 Wis. 490, 
13 NW _ 450. 
[a] Proof that afflant was fore- 


man or publisher.—Where a charter 
provides that the publication of ordi- 
nances shall be proved by the affi- 
davit of the foreman or publisher of 
Such newspaper, the statement in 
the affidavit that the person making 
it was the foreman or publisher of 
the newspaper is sufficient evidence 
of that fact. Faribault v. Wilson, 34 
Minn, 254, 25 NW 449. 

56. Atwood v. Otter, 296 Ill. 70, 
129 NE 573; Moss y. Oakland, 881 


{a] Evidence insufficient to rebut 
evidence of publication.—When a city 
officer makes affidavit that he posted 
a notice of a resolution on Septem- 
ber 12th, and the same day caused 
a like notice to be published for one 
insertion in a certain weekly news- 
paper, such publication is not dis- 
proved by production of all the num- 
bers of the paper of that year ex- 
cept that of September 17th, the first 
issue after the notice was posted, 
and showing that it is not in such 
numbers. Vincent v. Pacific Grove, 
LOZ Call 405 "36" Tos 


57. Beaver v. Brawdy, 75 Pa. 
Super. 140. 
58. Weatherhead v. Cody, 85 SW 


1099, 27 KyL 6381 (this raises the pre- 
sumption that they were duly 
passed). 

59. ‘Illinois Cent. R. Co. v. Burke, 
122 Dll. A. 415) State’ v. King 37 Towa 
462; Canton v. Ligon, 71 Mo. A. 407; 
Grier v. Homestead, 6 Pa. Super. 542, 
42 WklyNC 18. 

[a] The ordinance book is prima 
facie evidence of due publication of 
an ordinance therein contained. 
State v. King, 37 Iowa 462; Grier vy. 
Homestead, 6 Pa, Super. 542, 42 Wkly 
NC 18. 

60. Albia v. O’Harra, 64 Iowa 297, 
20 NW 444. See Fletcher v. Hick- 
man, 1386 Fed. 568, 69 CCA 350 [aff 
165 Fed. 405, 91 CCA 353 (certiorari 
den 201 U. S. 644 mem, 26 SCt 759 
mem, 50 L. ed. 902 mem)] (as sus- 
taining this view). 

61, Downing vy. Miltonville, 36 


containing the ordinance in question 
is sufficient prima facie evidence of 
due publication). 

62. Bayard v. Baker, 76 Iowa 220, 
40 NW 818. 

[a] Date of publication.—Under a 
charter requiring publication of or- 
dinaneces and requiring the recorder 
to certify of record to the publica- 
tion “when the same shall have been 
published and posted,” it was held 
that the certificate need not show 
dates of publication. Preston v. 
Cedar Rapids, 95 Iowa 71, 68 NW 577. 

63. Barber Asphalt Co. v. Jur- 
gens, 170 Cal. 278, 149 P 560. 

64. Napa v. Hasterby, 61 Cal. 509. 

65. Quint v. Merrill, 105 Wis. 406, 
81 NW 664. 

66. Quint v. Merrill, supra. 

67. Amendment of charter by in- 
itiative and referendum see supra 
§ 144 et seq. 

68. See constitutional and statu- 
tory provisions. 

69. See supra § 
tutional Law § 374. 

70. Bouvier L. D. 

71. Bouvier L. D. 

72. Bouvier L. D. 

[a] Another definition—(1) “A 
system of legislation, whereby pro- 
posed laws are submitted to the 
popular vote.” Cyclopedic L. D. (2) 
“An opportunity given by the Con- 
stitution and the laws to the elec- 
tors to express their opinion upon 
the policy about to be pursued by 
the legislative body, be it a Gen- 
eral Assembly or a council.” Mcar- 
ia v. Norwood, 19 OhNPNS 1465, 


256; and Consti- 


584 [43 C.J.] 


will into law.7? The purpose of the referendum is 
to vest in the people the authority to reject un- 
desired legislation.’* 

[§ 948] 3. Source of Power. Constitutions of 
some states confer the power of initiative and 
referendum on the voters of municipalities as to 
municipal legislation, to be exercised in the man- 
ner prescribed by general laws,’* thus automatically 
writing this provision into, and making it a com- 
ponent part of, the charter of every city and town 
in the state,7® superior and paramount to other 
provisions in the charter.*7 While the constitu- 
tion is sufficient authority for legislation to give 
it effect,?* it is not self-executing where it: does not 
provide the rules by means of which the right re- 
served may be given the force of law.7® The pro- 
visions of the constitution can be rendered effective 
only by legislation;®° and a petition for referendum 


_ filed with the chief executive officer of a munici- 


pality is of no effect.S+ ; 

Statutes. In.the absence of constitutional pro- 
visions to the contrary, the legislature may confer 
or withhold the power of initiative and referendum 
on the voters of a municipality, as it sees fit.6? And 
if the power is conferred the legislature may pre- 
seribe the terms on which it may be exercised.®? 
Where the power of referendum is conferred by 
charter, it cannot be defeated by failure of the 
council to provide the proper machinery for an 
election; the failure of duty in this respect has 
no other effect than to suspend the going into 
effect of the ordinance.** 

Ordinances. Unless authorized by organic law 
or by charter or general statute, a municipal council 
is without authority to pass ordinances providing 
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| for a referendum of any kind. And a general 


welfare clause in a city charter confers’ no such 
ower.°% 

[§ 949] 4. By Whom Power Exercised. The 
power conferred by initiative and referendum pro- 
visions is exercised by the people of the munici- 


‘pality,’? but under some of the provisions three 


or more councilmen have the right to invoke a ref- 
erendum vote on certain classes of ordinances.®® 

[§ 950] 5. Method of Exercising Power. The 
method of exercising initiative and referendum 
powers must conform to, and comply with, the mode 
presented in the constitution®® or statute®® con- 
ferring the powers.®+ Where the municipality has 
the right to adopt its own method of exercising 
the initiative and referendum powers,°?. this may 
be done by resolution as well as by ordinance,?* 
especially where, the resolution contains all the 
essentials. of an ordinance.®+ 

An adjourned meeting at which a referendum 
election on an ordinance was called is invalid, 
where the hour of assembling was not specified in 
the resolution to adjourn;®® and an ordinance 
passed at such meeting calling a referendum elec- 
tion is void.°® An adjourned meeting is invalid 
unless the hour of assembling is expressed by it 
in the motion to adjourn.®? 

Aye and nay vote. <A statute, which requires a 
recorded aye and nay vote upon propositions to 
create any liability against a city or for the ex- 
penditure of its money,®* pertains only to those 
matters wherein the council has a discretionary 
power,°® and not to matters which may be initiated 
and finally determined by the electors themselves,* 
and hence does not apply to statutes authorizing 


73. Geller v. Dallas R. Co., (Tex. [a] Construction of statutes as to 89. See constitutional provisions. 
Civ. A.) 245 SW 254. 4 power conferred.—Act (1911) p 582, 90. See statutory provisions. 

74. Geller v. Dallas R. Co., supra.| providing for carrying into effect 91. See cases infra’.this section; 

75. See constitutional proyisions.|of the initiative and referendum|and infra §§ 955-966. 

76. Cincinnati v. Hillenbrand, 103] powers, reserved to the people in [a] In Oklahoma, if the charter 
Oh. St. 286, 1833 NE 556; In re Okmul-| Const. Amendm. No. 10, was in-| does not provide for the manner. of 


gee: Initiative Pet., 89 Okl. 134, 214 


tended only to carry out and put into 


exercising initiative and referendum 


P 186; Curtis v. Tillamook, 88 Or. 
443, 171 P 574, 172 P 122. . 
7. -Liong av.) Portland, .'63 ,Or—.92, 
98 P 149, 1111. See State v. Miller, 
(Mo.) 285 SW 504 (charter provision 
conferring legislative power on the 
board of aldermen must be construed 
together with another part of the 
same charter which confers 
power of initiative and referendum 
on the people, and cannot be held to 
deprive the people of that power). 


78. See cases passim this section. 
79, 2x pp. Wagner, 21 ‘ORI. '33;- 1 
OKI Cr!) 148, 95 PRP 435, 138 -AnnCas 


197; Long y. Portland, 53 Or. 92, 98 
oon Ve segs te a Lal 


80. Ex p. Wagner, 21 Okl. 338, 1 
cn Cr. 148, 95 P 485, 18 AnnCas 
is : 

81. Ex p. Wagner, supra, 


g2. Ark.—Davies v. Hot Springs, 
141 Ark. 521, 217 SW 769; Tomlin- 
oon v. Hodges, 110 Ark. 528, 162 SW 
4 


Cal.—In re Pfahlee, 150 Cal. 71, 88 
wie ote 11 LRANS 1092, 17 AnnCas 

Iowa.—Eckerson vy. Des Moines, 137 
Iowa 452, 115 NW 177. 

Md.—McGraw v. Merryman, 133 
Md. 247, 104 A 540. 

N. Y.—Mills v. Sweeney, 219 N. Y. 
213, 114 NE 65 (recognizing rule). 

Oh.—Shryock v. Zanesville, 92 Oh. 
St. 7375; "100 NE 937. is 

Oo. 


Tex.—Southwestern Tel., etc., 
v. Dallas, 104 Tex. 114, 184 SW 321. 


Wash.—Arnold Vv. Carroll, 106 
Wash. 241, 179 .P 801; Walker v. 
Spokane, 62 Wash. 312, 113 P TT75, 


AnnCas1912C 994. 
W. Va.—State v. MacQueen, 82 W. 
Va. 44, 95 SE 666. 


the 


effect the constitutional amendment, 
and did not confer on the people 
of a municipal corporation referen- 
dum power over an ordinance passed 
by the city council, which granted 
to appellants the franchise to furnish 


light. to’ the. city. Tomlinson v, 
Hodges, 110 Ark. 528, 162 SW 64. 
{b] Constitutional provision not 


affecting legislative power.—Under a 
declaration of the constitution that 
its provisions as to referendum shall 
not affect or limit the referendum 
power reserved to people of cities 
by charter, those received by char- 
ter are not lessened by the reserva- 
tion of the referendum provision in 
the constitution since the two reser- 
vations are independent of each 
other. Hopping v. Richmond, 170 Cal. 
Hot 


605, 150° B.,977. 
83. Davies v. 141 
521,217 SW. 769. 
84. Arnold v. Carroll, 106 Wash. 


Springs, 
Ark. 
241, 179. P 801. 


85. Levering v. Baltimore City 
Bd. of Hlections, 129 Md. 335, 99 
A 360; Mills v. Sweeney, 219 N. Y. 


213, 114 NE’ 65. 

[a] Thus ordinances appointing a 
general election as the oceasion for 
taking a referendum vote required 
by constitutional provisions are void 
where no grant of authority to do 
so has been made either in the or- 
ganic law or by statute. Levering 
v. Baltimore City Bd. of Elections, 
129 Md. 335, 99 A 360. 


86. Mills v. Sweeney, 219 N. Y. 
2138, 114 NE 65. 

87. See supra § 947. 

88. Arnold vy. Carroll, 106 Wash. 


Hey fet P 801 (Seattle Charter art 4 


powers, the exercise of such powers 
is controlled by a general statute 
which provides that the duties rest- 
ing on the governor, secretary of 
state, and attorney-general in mat- 
ters of state legislation shall be per- 
formed by the chief executive, chief 
clerk, and city attorney in matters 
of municipal legislation. Lowther v. 
Nissley, 38 Okl. 797, 185° P 3. 

{b] In Oregon (1) under a con- 
stitutional provision declaring that 
the manner of exercising the initia- 
tive and referendum shall be pre-— 
scribed by general laws, except that 
municipalities may provide for the 
method of exercising these powers 
as to their municipal legislation, a 
municipality, unless it provides a 
method of its own, follows’ the 
method prescribed by the legislature. 
Curtis v. Tillamook, 88 Or. 443, 171 
P 574, 172 P 122. °(2) But when the 
municipality adopts by ordinance its 
own method, as it has: a right to 
do, such method is substituted for 
that prescribed by the legislature. 
Curtis v. Tillamook, supra; Colby 
v. Medford, 85 Or. 485, 167 P 487. 

92. See.supra this section. 


93. State v. Kelsey, 66 Or. 70, 
133 P 806; Stetson y. Seattle, 74 
Wash. 606, 134 P 494, 
ene Crebs v.. Lebanon, 98 Fed. 

95. Reed v. Wing, 168 Cal. 706, 
144 P 964. 

96. Reed v. Wing, supra. 

97. Reed v. Wing, supra. 

98. See supra §§ 773, 792. 

99. See cases infra note 1; and 
supra § 181. 


1. State v. Axness, 31 S: D. 125, 
139 NW 791. 


F'or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the establishment of municipal courts and making 
it the absolute duty of a council on petition to 
submit the question to an election.* 

[§ 951] 6. Matters Submitted—a. In General. 
For obvious reasons only such an ordinanee,. by- 
law, or measure may be submitted as is within the 
power of a municipal council to pass or adopt; if 
“it would not be valid if adopted by the council, its 
infirmities cannot be cured by an affirmative vote 
of the electors.t Where the charter enumerates 
the questions which may be submitted to a referen- 
dum, all other questions are excluded by necessary 
implication;® and matters which are excepted from 
the operation of initiative and referendum provi- 
sions by the language of the provisions themselves 
cannot be submitted.® So a provision in a charter 
for referendum has no application to matters, the 
determination of which is expressly delegated by 
the charter to a municipal board." And where an 
ordinance by its terms and by the express pro- 


vision of the statute under which it was passed: 


is itself a provision for a referendum, it is not 
subject to a referendum under general legislation 
providing for a referendum.* If a general law 
providing for referendum is in conflict with a spe- 
cial’ statute relating to the same subject matter 
and passed at the same session and making no 
provision for a referendum, the special statute will 
prevail. In the absence of statutory or constitu- 
tional authority therefor, a municipal council can- 
not submit an initiative ordinance to the vote of 
the people without first passing it.?° 

[§ 952] b. Legislative, Executive, Administra- 
tive, or Judicial Matters. The right of initiative 
and referendum is limited to acts which are purely 

2. State v. Axness, supra. 
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been applied in respect of ordinances 


[43 C.J.] 585 


legislative in character, and does not include ex- 
ecutive, administrative, or judicial matters.11 The 
following tests have been given for determining 
whether a particular action of the council belongs 
to one class or the other: Actions which relate to 
subjects of a permanent or general character are 
considered to be legislative,’? while those which 
are temporary in operation and effect are not.1% 
Acts constituting a declaration of public purpose, 
and making provisions for ways and means of its 
accomplishment, may be generally classified as eall- 
ing for the exercise of legislative power.'4 Acts 
which are to be deemed as acts of administration, 
and classed among those governmental powers prop- 
erly assigned to the executive department, are 
those which are necessary to be done to carry out 
legislative policies and purposes already declared 
by the legislative body, or such as are devolved 
upon it by the organic law of its existence.1® Fur- 
thermore the distinction between legislative acts 
and those that are administrative is not destroyed 
by reason of the fact that the charter may require 
the latter to be accomplished by an ordinance in- 
stead of by resolution.1® Applying these tests, ordi- 
nances have been held to be of a legislative char- 


-acter which establish a park’ or a right of way for 


a bridge approach and authorize the city council 
to institute condemnation proceedings to aequire 
it;1® fix a site for a city hall,’® or provide for the 
purchase ofa street car system and make provision 
for payment.*° So an ordinance initiated by peti- 
tion authorizing and directing a city officer to 
enter into contract with a company to supply gas 
to the municipality is legislative in character.?! 
And a resolution accepting an offer to donate money 
55 Gal. A. 117,124) 203 (P 132. 


3. Myers v. Stringham, 195 Cal.| regulating the rates to be charged by 12. Campbell v. Hugene, 116 Or. 
672, 235 P 448; Dooling v. Fitch-| public service corporations. See | 264, 240 P 418; Long vy. Portland, 53 
burg, 242 Mass. 599, 136 NE 616;} cases supra this note. Or. 92, ise 149, 1111; and see cases 
State v. White, 36 Nev. 834, 338, 136 8. Langdon vy. Walla Walla, 112 | infra this section. 

P 110, 50 LRANS 195; Robertson v.| Wash. 446, 193 P 1. 13. Campbell _v. Eugene, 116 Or. 
Portland, 77, Or, 121,,,149,, P. 545. 9. Perrault v. Robinson, 29 Ida.|264, 240 P 418; Long v. Portland, 53 


Zl. eS Sig Pee O Ts 5 
10. Thielke v. 
150 P 854. 


“A so-called proposed ordinance in 
proper form, that could never be an 
ordinance in substance, is not a pro- 
posed ordinance any more than an 


Albee, 


Conditions precedent to exercise of 


Ors 92, 98 P 149, i Tae 

14. Hopping v. Richmond, 170 Cal, 
605, 150 P 977; McKevitt v. Sacra- 
mento, Bog.Cal AY? 174208 SP iso 


76 Or. “449, 


act of a legislature in violation of 
_ the constitution would be a statute.” 
State v. White, supra. 

[a] Limitations oh words of stat- 
utes.—(1) Although the charter or 
statute providing for a referendum 
on any measure passed by a munici- 
pal council uses words of broad sig- 
nificance, the words are necessarily 
limited to subjects within the power 
of the council and do not permit a 
referendum on subjects wholly out- 
Side the field of its authorized ac- 
tion. Dooling v. Fitchburg, 242 Mass. 
599, 1386 NE 616. (2) Thus under 
Gen. L. c 43 §§ 58, 59 and other 
sections, limiting the powers of the 
city council of cities adopting plan 
B of city. charter to legislative 
powers, orders awarding building 
contracts to bidders and directing 
the mayor to execute contracts are 
-not legislation, and, not being within 
the sphere of action vested in the 
council, are not subject to referen- 
dum under § 42. Dooling v. Fitch- 
burg, supra. z 

Municipal powers 
supra §§ 212-601. 

4. State v. White, 86 Nev. 334, 136 
P.110, 50 LRANS 195 

5. Mills v. Sweeney, Zils) = ASS NSS 
213, 114 NE 65. 

6. Dallas City v. Steingraber, 321 
Till. 318, 151 NE 188. 

Emergency legislation see 
§ 953. 

7. Dallas R. Co. v. Geller, 114 Tex. 
484, 271 SW 1106; Southwestern Tel., 
etce., Co. v. Dallas, 104 Tex, 114, 134 
SW 321 [rev (Civ. A.) 131 SW 80]. 

[a] Rule applied.—The rule has 


generally see 


infra 


power see infra § 945. 

11. Cal.—Hopping v. Richmond, 
L70.sCals 605, 150 A977? -MekKevitt 
v. Sacramento, 55 Cal. A. 117, 203 P 


132; Harbor Center. Land ~Co.. v. 
Richmond, 38 Cal. A. 315, 176 P50; 
Chase v. Kalber, 28 Cal. A. 561, 153 P 
397. 

Colo.—Peo. v. Graham, 70 Colo. 509, 
PB DEA PATE 


Minn.—Oakland v. Eveleth, 163 
Minn. 100, 203 NW 514. 
: Mo.—State v. Edwards, 266 SW 
20, 

Nebr.—Shroeder v. Zehrung, 108 
Nebr. 573, 188 NW _ 237. 

Nev.—State v. White, 36 Ney. 334, 


136 P 110, 50 LRANS 195. 

Okl.—Yarbrough v. Donaldson, 67 
OD) [318-5170 e. sLl6ore Brazell ~v. 
Zeigler, 26 Okl. 826, 110 P 1052. 

Or.—Campbell v. Eugene, 116 Or. 
264, 240 P 418; Long v, Portland, 53 
Or! 92:98 2) 49s bre 

Tex.—Dallas R. Co. v. Geller, 114 
Tex. 484, 271 SW 1106 [rev (Civ. A.) 


245 SW 254]. 
Wash.—State v. Kings County 
Super. Ct., 1389 Wash. 282, 247 P 4. 


Wis.—Meade v. Dane County, 
Wis. 632, 145 NW 239. 

[a] Reason for rule.—“To allow 
the referendum to be invoked to an- 


155 


nul, or delay, executive conduct 
would destroy the efficiency necessary 
to the successful administration of 
the business affairs of the city. In 
many cases it would entirely prevent 
the exercise of the executive power 
necessary to carry out the acts de- 
termined upon by the legislative de- 
partment.” McKevitt v. Sacramento, 


Camere v. Hugene, 116 Or, 264, 240 

15. Hopping v. Richmond, 170 Cal. 
605, 150 P 977; McKevitt v. Sacra- 
mento, Dow Cally cAL tlie Os aE el oon 
Campbell v. Hugene, 116 Or. 264, 240 


16. Campbell v. Eugene, 
Long vy. Portland, 53 Or. 92, 98 P 149, 
1111. See also as tending ‘to sustain 
this view Hopping v. Richmond, 170 
Cal. 605,150 P 977. 

[a] Thus the fact that an order 
for a special election must be effected 
by an ordinance and not by resolution 
will not bring the act within the 
classification of municipal legisla- 
tion. Campbell v. Hugene, 116 Or. 
264, 240 P 418. 

17. Peo. v. Graham, 70 Colo. 509, 
203 P 277 (the creation of a park 
cannot be regarded as a temporary 
matter). Compare McKevitt v. Sacra- 
mento, 55 Cal. A. 117, 203 P 182 (act 
of commission of the city of Sacra- 
mento in accepting an offer to sell 
land for a public park under a trust 
provision in a will leaving money to 
the city to be expended for the pur- 
chase of land for a public park in- 
volved only administrative functions, 


supra; 


and the resolution of acceptance 
could not be annulled by referen- 
dum). 

18. State v. Edwards, (Mo.) 226 
SW 127. : 

19. Harbor Center Land Co. vy. 


Richmond, 38 Cal, A. 315, 176 P 50. 
20. State v. Kings County Super. 
Ct., 1389 Wash. 282, 247 P 4. 
21. Goodman y. ‘Hamilton, (Oh. A.) 
153 NH 217. 
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to erect a city hall on ground given by the proposed 
donor on condition that the municipality appropriate 
at least an equal amount to that offered, and that 
when the building is completed it shall be accepted 
and occupied as a city hall, is an exercise of legis- 
lative power.22, On the other hand ordinances are 
not of a legislative character which authorize the 
municipality to settle a claim involved in litigation 
against former officials,?* which make a contract 
to eollect information and data necessary to the 
preparation of an ordinance to be submitted to 
the council for its consideration,?4 which order the 
sale of an electric light plant purchased under 
statutory authority,?®° or which order a special elec- 
tion to vote on a charter amendment empowering 
the city to issue bonds for a publie building.?* And 
an ordinance which changes, fixes, or regulates rates 
or fares for public service corporations is both 
judicial. and legislative in character and is not 
one which may be submitted to voters.?7 

[§ 953] c. Emergency Laws.?* Provisions for ini- 
tiative and referendum, expressly excepting from 
their operation laws for the immediate preservation 
of the public peace, health, or safety or the sup- 
port of state government and existing public in- 
stitutions,2* confer power to pass emergency ordi- 
nances without resort to a referendum.®® In the 
absence of constitutional inhibition the legislature 
has authority to empower municipal corporations 
to pass emergency laws without a referendum.*+ — 

Ordinances within exception. In construing these 
provisions it has been held that an ordinance fix- 
ing the salary of the mayor and aldermen of a 
city is not within the exception of a constitutional 
provision providing for.a referendum vote upon 
all laws or ordinances of municipalities except 
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a 
such as may be necessary for the immediate preser- — 


vation of public peace, health, or safety, or the 
support of state government and existing public 
institutions.22. Nor is it within the exception of 
a statute which provides that all ordinances inay 


be referred to a vote except such as are for the 


immediate preservation of the public peace, of 
the public health or safety, or the expending of 
money in the ordinary course of the administration 
of the affairs of public corporations.** Nor is an 
ordinance altering the rates to be charged by a 
street railroad company within an exception to a 
charter requiring a referendum except in cases 
where an emergency in behalf of the public peace, 
health, and safety requires it.** Provisions of this 
character which further reserve the power of ref- 
erendum to the legal voters of every city ‘‘as to all 
local, special and municipal legislation of every 
character,’’ do not give the legal voters of every 
city an unlimited power of referendum, but only 
the same power reserved to the people which ex- 
cepts necessities for public health and safety.*® 
Ordinances within exception. On the other hand 
it has been held that an ordinance which contains 
penal provisions regulating the carrying on of a 
large number of professions, trades, callings, and 
occupations, and fixes and establishes the rates of 
licenses therefor, the payment of which was de- 
signed- to form a large part of the revenue of the 
city, and the collection of which was necessary for 
the proper carrying on of the city government, is 
a matter affecting the public peace, if not the pub- 
lie health and safety within these provisions.*¢ 
Declaration of emergency. An ordinance will not 
be exempted from referendum by the emergency 
clause of constitutional or statutory provisions 


22. Hopping v. Richmond, 170 Cal. 
605, 150 P 977. 

23. Oakman v. Eveleth, 163 Minn. 
100, 203 NW 514. 

24. Shroeder v, Zehrung, 108 Nebr. 
-573, 188 NW: 237. 


25. Yarbrough v. Donaldson, 67 
Okl. 318, 170 P 1165. 

26. Campbell v. Eugene, 116 Or. 
264, 240 P 418. 

27. Dallas R. Co. v. ‘Geller, 114 


Tex. 484, 488, 271 SW 1106 [rev (Civ. 
A.) 245 SW 254]. 

“The matter of changing, fixing, or 
regulating the charges, fares, or 
rates of a public service company or 
corporation, and of determining 
what the compensation for such serv- 
ice should be and its reasonableness, 
is both legislative and judicial in 
character, and in its nature one which 
is at least impracticable, if not im- 
possible, for the public at large, the 
voters, to pass on. They cannot have 
or digest the information, data, and 
facts necessarily incident and essen- 
tial to the forming of a correct, accu- 


rate, and fair judgment upon the 
subject.” Dallas R. Co. v. Geller, 
supra. 

th Time of taking effect sce supra 
§ A 

29. See constitutional and statu- 


tory provisions. 


g0. Cal.—Los Angeles Gas, etc, 
Corp. v. Los Angeles, 163 Cal. 621, 
126 P 594. 


Colo.—Shields v. Loveland, 74 Colo. 
2 2A Sa POO S.: 

Tll.— Feo. v. Wanmer, 276 Ill. 460, 
114 NE 115. 

Oh.—Vanpach v. State, 112 Oh. St. 
688, 148 NE 232. 

Or.—Thielke v. Albee, 79 Or. 48, 153 
P 793. 
. §. D.—State v. Davis, 41 S..D. 327, 
170 NW 519. 


Tex.—Geller v. Dallas R, Co., (Civ. 
A.) 245 SW 254 [rev on other grounds 


114 Tex. 484, 271 SW 1106]. 


Wash.—Arnold v. Carroll, 106 
Wash. 241, 179 P 801. 
31. Shryock v. Zanesville, 92 Oh. 


St. 875, 386, 110. NE. 937. 

“Bivery state that has wholly or 
partially adopted the initiative and 
referendum’ feature of government 
has recognized_the absolute necessity 
of exempting therefrom laws provid- 
ing for the current expenses of the 
state government and its penal and 
charitable institutions, as well as 
laws of an emergency nature involv- 
ing the public health, peace and 
safety, and, recognizing such neces- 
sity, they have uniformly written 
such exemption in the organie law. 
Were we to hold that the general as- 
sembly could not vest councils of 
municipalities with power to provide 
for the passage of emergency laws, 
we would be inflicting upon them an- 
other and an essentially different sort 
of a referendum than that provided 
for in the eonstitution, and one 
clearly not contemplated either by its 
framers or the people who adopted 
it. The initiative and referendum 
theory of legislation has been in 
effect but three years in Ohio, and 
the principle may be fairly said to 
be yet on trial, Meanwhile it is the 
solemn duty of all courts to’ keep 
hands off and to avoid giving to the 
provisions of the constitution on that 
subject a strained construction which, 
by reason of its very burdensome- 
ness and unreasonableness,: would 
tend to depopularize it. Such char- 
acter of construction is as unwar- 
ranted as judicial construction tend- 


ing to weaken or emasculate the 
theory.”’ Shryock v. Zanesville, 
supra. 

[a] In South Dakota the only 


limitation imposed upon the legisla- 
ture by an amendment of the consti- 
tution, authorizing the referendum 


in municipalities, was that after the 


adoption of the amendment the legis- 
lature could pass no act that would 
prevent it from authorizing the sub- 
mission of municipal measures that 
might be necessary for the immedi- 
ate preservation of the public peace, 
health, safety, etc. State v. Sum- 
mers, 33 S. D. 40, 144 NW 730, 50 


| LRANS 206, AnnCas1916B 860 (inde- 


pendent of Const. Tuas) 
amended in 1898, establishing the 
initiative and referendum, the legis- 
lature had power to enact L. [1907] 
e 86 § 39, providing that no law, 
ordinance, or resolution passed by a 
city board of commissioners, except 
for the immediate preservation of 
public health, ete., should become 
effective until twenty days after the 
Syne ens the hoes etc.). ‘ 
. ate v. avis, 41 S. b 

170 NW 519. ates ie 

33. State v. Davis, supra. 

34. Geller v. Dallas R. Co., (Civ. 
A.) 245 SW 254, 257 [rev on other 
grounds 114 Tex. 484, 271 SW 1106]. 

“It is readily apparent that the 
public peace is not involved in raising 
or lowering street car fares. Nor is 


art 231255 


a measure which enriches or depletes. 


the treasury of a public utility more 
than $500 a day one that bidangers 
the public safety, Neither can it be 
said that the public health will be at 
all affected whether this ordinance 
becomes operative at the end of the 
usual 380 days, or if it immediately 
takes effect. In no event is the im- 
mediate preservation of the public 
peace, health or safety at stake so as 
to require a suspension of the ordi- 
nary methods of putting ordinances 
into effect.” Geller vy. Dallas R. Co., 
supra. 

35. Shields v. Loveland, 74° Colo. 
27, 218° P 913, : 

36. Los Angeles Gas, etc., Corp. v. 
Los Angeles, 163 Cal, 621, 126 P 594. 
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where it fails to state the urgency for its passage,*? 
and the facts showing urgeney.®’ Nor will the 
court declare an ordinance to be emergent in pro- 
ceedings to enjoin a referendum vote where the 
ordinance itself does not do so since this would be 
_ the reve of a legislative function.*® 
[§ 954] d. Particular Matters or Measures. Ap- 
plying the rules and the qualifications and excep- 
tions thereto*® the courts have held that the initia- 
tive and referendum provisions did or do not apply 
to ordinances, by-laws, or resolutions creating im- 
provement districts,#t dismissing municipal offi- 
cers,** disposing of the property rights of the 
municipality,*® forbidding cattle to run at large in 
city limits,** increasing the salary of the mayor,* or 
heensing the sale of intoxicating liquor.*® 
Granting franchises. Provisions of the character 
under consideration requiring all franchise ordi- 
nances to be submitted to referendum have been 
held to include ordinances granting a telephone 
franchise‘? and ordinances authorizing or fixing 
rates or fares chargeable by gas,*® street railway,*® 
or water®® companies; and the passage of ordi- 
nances permitting public service corporations to 
raise rates for services performed is not an ex- 
ercise of police power within a statute providing 
that no order of referendum shall be allowed upon 
any ordinance for the exercise of police powers.*! 
On the other hand it has been held that a statute 
providing for the grant of certain rights or fran- 
chises for a term of years subject to a vote of 
_the electors does not require an ordinance fixing 
rates for public service corporations to be submitted 
to the electors,°? and also that, notwithstanding 
the charter provides for a referendum in case of 
grant of a franchise, an ordinance is properly en- 
acted without referendum where it amounts to no 
more than a mere revocable license or privilege.*? 
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A statute which provides that no ordinance granting 
a street railroad franchise or extending the life 
of any franchise shall be operative in a city until 
submitted to a direct vote of the voters, if de- 
manded, and which declares that it shall not apply 
to ‘‘the extension of any existing line or system 
... if the term of such extension expires at the 
same time as the franchise of which it is a part,’’ 
requires the submission on demand to a direct vote 
of an ordinance granting an original franchise, or 
extending the life of an existing franchise, but an 


‘ordinance merely extending the existing lines and 


system of a street railroad on other streets, the 
extension expiring at the same time as the fran- 
chise, is operative without submitting the same to 
a direct vote.5* 

Loans. A by-law to authorize a town corpora- 
tion to lease, for a nominal rent, premises which 
the lessee undertakes to repair at a specified cost 
to be reimbursed by the corporation, is a by-law 
for a loan, requiring the approval of a majority 
in number and value of the owners of lands, being 
municipal electors, who vote upon it.®> 

Questions of public policy. The general welfare 
clause in a municipal charter providing that the 
council may enact such ordinances not inconsistent’ 
with the laws of the state as shall be deemed ex- 
pedient for the good government of the city, the’ 
protection of its property, and preservation of 
peace and good order, ete., does not authorize the 
council to provide for a referendum on questions of: 
public policy.®® 

Raising money not for ordinary expenses. Under 
some statutes by-laws for raising money not for 
ordinary expenses must receive the assent of the 
electors.>? 

Repealing or amending ordinances. A _ statute 
providing that the council may submit a proposition: 


37. Peo. v. Wanmer, 276 Ill. 460,|endum on 
114 NE 115. 
38. In re Hoffman, 155 Cal. 114, 


99 P 517, 132 AmSR 75; Morgan v. 
Long Beach, 57 Cal. A. 134, 207 P 53. 

[a] Statement held sufficient.— 
Where by statute, in order to bar the 
right of referendum on ordinances, it 
was necessary to state in a separate 
section the reasons why it was thus 
necesSary, an ordinance declaring 
that a city and its inhabitants were 
not adequately or properly supplied 
with electric lights was held to state 
such reasons. Shields v. Loveland, 74 
Colo. 27, 218 P 918. 

389. Arnold v. Carroll, 106 Wash. 
241, 179 P 801. 

40. See supra §§ 946-953. 

41. See infra this note. 

[a] Provisions inapplicable. — A 

constitutional amendment authorizing 

initiative and referendum in munici- 
pal legislation does not apply to ordi- 
nances creating improvement dis- 
tricts where such a_ construction 
placed on the constitutional provision 
would make it necessary to recon- 
struct the entire municipal improve- 
ment district law. Paving District 
No. 36 Vv. Little, 170 Ark. 1160, 282 
SW 971, 

42, See infra this note. 

[a] Provisions inapplicable. — A 
dismissal by the town council of a 
municipal officer appointed by them 
is not a “measure” within the mean- 
ing of statutes providing that all 
“measures” except the emergency 
measures shall remain ineffective for 
thirty days, and upon petition of ten 
per cent of the electors within that 
time shall be referred to public vote. 
picte v. Hunter, 97 Conn. 579, 117 A 
5 : 

43. See infra this note. 

[a] Provisions: inapplicable.—Pro- 
visions in a city charter for a refer- 


“any resolution disposing 
of any property or rights of the city” 
apply to a resolution of the council 
consenting to an increase in the rate 
of fare by a street railwa’y company. 
International R. Co. v. Rann, 224 N. 
Y. 83, 120 NE 153. 

44. See infra this note. 

{a] Provisions inapplicable. — A 
constitutional provision providing 
for laws for the regulation of live 
stock and requiring such laws to be 
submitted to, and approved by, the 
vote of the people has no application 
to an ordinance forbidding cattle to 
run at large in a city. Such an ordi- 
nance need not be submitted to the 
vote of the people. Batsel v. Blaine, 
4 Tex. A. Civ. Cas. § 195. 

45. See infra this note. 

[a] Provisions inapplicable. — An 
election to determine whether the 
mayor’s salary would be increased is 
not to be considered within the pur- 
view of an “election to determine the 
expenditure of money or the assump- 
tion of debt.” Such language mani- 
festly refers to the issuance of bonds 
and imposition of taxes. Bradshaw v. 
Marmion, (Tex. Civ. A.) 188 SW 973. 

46. See infra this section. 

[a] Provisions inapplicable.—Ordi- 
nances for the licensing of the sale 
of intoxicating liquors are within a 
statute providing for the submission 
to a direct vote of the voters ‘of any 
measure” introduced in it, pending 
before it, or enacted by it. Hnos v. 
Hanff, 98 Nebr. 245, 152 NW 397. 

47. State v. Spokane County Super. 
Ct., 87 Wash. 582, 152 F 11. 

48. Walker Bros. Catering Co. v. 
Detroit City Gas Co., 230 Mich. 564, 
203 NW 492 (an ordinance, approving 
the report of a board of arbitrators 
considering the question of rates to 
be charged by a municipal gas com- 
pany, recommending an _ increased 


rate and authorizing rates recom- 
mended for a fixed period of years, 
has been held to be in effect a fran- 
chise under a constitutional provision 
providing that franchises are not’ 
binding unless adopted by three fifths 
of the electors). 

49. Long v. Shreveport, 151 La. 
423, 91 S 825 (a statute, providing 
that. no franchise to use ‘the streets 
shall be granted, renewed, or ex- 
tended, except by ordinance which 
must be authorized or approved by 
the electors, applies to an ordinance 
increasing fares chargeable by ‘a 
street railroad company under its’ 
franchise). rt 

50. Birmingham Waterworks Co: 
v. Birmingham, 211: Fed. 497 [aff 213 
Fed. 450, 180 CCA 96] (where a city. 
had contracted with a water company’ 
to furnish water to the city and its 
citizens at specified rates for thirty 
years, a subsequent ordinance, modi- 
fying the original contract and estab- 
lishing rates different from those spe- 
cified, constituted a municipal grant 
of a franchise which must be sub- 
mitted to referendum). 

51. Terral v. Arkansas Light, etc., 
Co., (Ark.) 210 SW 139, 140. 

“The clear intendment of the act 
was to allow the legal electors in the 
municipality to adopt or reject, by 
vote, ordinances relating to the 
granting of franchises.” Ternal ve 
Arkansas Light, ete., Co., supra. 

52. Selkirk v. Sioux City Gas, etce., 
Co., 188 Iowa 389, 176 NW 301 

537 Hx pt Polite, (Tex. Civ. A.) 260 


Sw 1048. 

54. State v. Wauwatosa, 124 Wis, 
451, 102 NW 894. 

55. Newell v. Richmond, 28 Que. 
Super. 406. 

56. Mills v. Sweeney, 219 N. Y. 


213, 114 NE 65. 
57. In re Bell-Irving, 4 B. C. 228. 
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for the repeal or amendment of any ordinance 
adopted by electoral vote, to be voted upon at any 


succeeding general municipal election, and, should | 


such proposition so submitted receive a majority 
of the votes cast thereon at such election, such ordi- 
nance shall be repealed or amended accordingly, 
and that an ordinance so adopted by electoral vote 
cannot be repealed or amended except by electoral 
vote, takes repealing and amending ordinances out 
of the class of measures which might, under certain 
circumstances, be adopted at either a general or a 
special election.®® 

[§ 955] 7. Conditions Precedent to Exercise of 
Power. Before the power of initiative or refer- 
endum may be exercised there must be a strict 
compliance with all the conditions prescribed for 
its exercise,°® which are generally construed to be 
mandatory.°° But where the petitioners have com- 
plied with every requirement necessary to the ex- 
ercise of the power, the right to a referendum 
cannot be defeated by any action or nonaction on 
the part of the board,*t or of any other city offi- 
cial,®°? and the fact that the city attorney did not 
draw the ordinance and disapproved of its submis- 
sion could not defeat the right.**. Where a charter 
gives the council a designated time within which 
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mayor at the election called by him 


| did not wait the en 


[8§ 954-956 


to approve or reject an ordinance, and the clerk 
additional specified time thereafter to certify a 
necessity for submission to a referendum, an initia- 
tive ordinance is not invalid because the couneil did 
not wait the entire time specified in the statute 
before refusing the ordinance, 64 or because the clerk . 
re time specified thereafter 
before certifying to 1e necessity of submission to 
the referendum.®* uy 

[§ 956] 8. Petition—a. In General. The petition 
must comply in all respects with the statutory re- 
quirements,®® which are construed as being man- 
datory.°? But a petition which measures up “to this 
standard is sufficient.*8 If an initiative petition 
contains alternative propositions which are not au- 
thorized by law to be submitted under the drone 
it 1s void.®® 

Setting out proposed ordinances. An aiietnen 
petition must under some statutes contain a full 
and correct copy of the title and text of the pro- 
posed ordinance;’® but if the proposed ordinance 
is an amendment of a prior ordinance it is not 
necessary to set out also the text of such prior 
ordinance.’! Where the statute contemplates that 
the exact ordinance presented by petition be passed 
or submitted to the people a petition describing 


65. State v. Miller, supra. 


58. Webb v. Doria, Id Colo. 49, 
224°P 220: 
59. Cal—Reed v. Wing, 168 Cal. 


706, 144 P 964; Rushton v. Lelander, 
15 Cal. A. 448, 115 P 56. 


Ky _—Newport v. Glazier, 175 Ky. 
608, i904 SW 771. 
La.—Long v. Shreveport, 151 La. 


423, 91 S 825. 

Mich.—Ferle v. Parsons, 210 Mich. 
150, 177 NW 397. 

Minn. —Aad Temple Bldg. Assoc. v. 
Duluth, 185 Minn, 221, 160 NW 682. 


Mo.—Hawkins v. St. Joseph, 281 
SW 420. 

Nebr.—Eyre v. Abbott, 97 Nebr. 
567, 150 NW 627; Eyre v. Frey, 97 


Nebr. 566, 150 NW 627; Eyre v. Doerr, 
97 peer 562, 150 NW 625. 
89 INS. 


‘J.—Buohl v. Beverly, 
Tas NTS 98 A 270. 
Oh. —Ohio: Valley Electric R. Co. v. 


Hagerty, 14 Oh. A. 398, 32 O. C. A. 
-145. 
Okl1.—Ex p. Griggs, 163 P 325. 
Or.—Staples v. Astoria, 81 Or. 99, 
153) P5618, 


Tex.—Dallas v. Dallas Consol. Blec- 
tric St. R. Co., (Civ. A.)'159 SW .76. 

Man.—In re Cross, 15 Man. 528. 

Ont.—Re Pickett, 28 Ont. 464. 

See also infra’ §§ 956-964. 

“Every provision of the Constitu- 
tion as to initiative and referendum 
is mandatory, and requires that every 


safeguard against irregular and 
fraudulent exercise be carefully 
maintained.” Ohio Valley Electric R. 


Co. v. Hagerty, 14 Oh. A. 398, 401, 32 
ONC Ay? F45-; 

{a] Presenting petition to mayor 
and council.— Where a petition for an 
ordinance is filed and the mayor and 
council are convened, the clerk cannot 
submit the ordinance to the voters 
without first presenting it to the 
mayor and council. Eyre v. Abbott, 
97 Nebr. 567, 150 NW 627; Eyre vy. 
Frey, 97 Nebr. 566, 150 NW _ 627; 
Eyre v. Doerr, 97 Nebr. 562, 150 NW 
625. 

[b] Presentation of petition to 
council by mayor.—In Oklahoma an 
initiative petition must be sub- 
mitted by the chief executive officer 
of the municipality to the legislative 
body thereof at its next meeting after 
the petition is filed, and if the peti- 
tion is not granted within thirty days 
before the next election at which the 
city officers are elected, the chief ex- 
ecutive officer must submit the pro- 
posed ordinance at such election, and 
submission of the ordinance by the 


ona day other than that fixed for the 
election of city officers without the 
petition having been previously 
presented to the city council renders 
the election void. Ex p. Griggs, (OKl.) 


163 PB 325 : 

{c] Giving hearing to parties 
affected.—Under the initiative pro- 
visions of the charter of the city of 
Dallas and the provision delegating 
the regulation of rates to the board 
of commissioners after a fair hear- 
ing, an ordinance, adopted at a popu- 
lar election without,a hearing to par- 
ties affected, was invalid. Dallas v. 
Dallas Consol. Electric St. R. Co., 
(Tex. Civ. A.) 159 SW 76. 

{d] Consent of abutting owners.— 
A statute, providing that permission 
shall not be granted to extend a 
street car line until written consent 
of the owners of more than one half 
of the abutting property has been 
produced to the council or commis- 
Sioners, does not require the securing 
of such consent as a condition prece- 
dent to the introduction of an initia- 
tive ordinance providing for exten- 
sion. Cincinnati v. Hillenbrand, 103 
Oh. St. 286, 133 NE 556. 

[e] Filing verified copy of ordi- 
nance.—A statutory requirement that 
whoever seeks to file a referendum 
petition against any ordinance shall 
before circulating the petition file a 
duly verified copy of the ordinance 
with, the city auditor or village clerk 
is Satisfied by the filing of a copy of 
the ordinance with the auditor, by 
the clerk or council, since this is a 
substantial compliance with the stat- 
ute. Hocking Power Co, v. Harrison, 
COhw-A.).. 158 °N B56. 

60. Reed v. Wing, 168 Cal. 706, 
144 P 964; Werle v. Parsons, 210 Mich. 
L550. 277 NW 397; Ohio Valley Elec- 
tric REC COUR, Hagerty, 14 Oh. A, 398, 
32 O. C. A. 145. And see cases supra 
note 59. 

61. McCutcheon vy. Wozencraft, 
(Tex. Commn, A.) 255 SW 716. 


62. McCutcheon v. Wozencraft, 
supra. 
63. McCutcheon v. Wozencraft, 
supra. 


64. State v. Miller, (Mo.) 285 SW 
504 (the absence of mandatory and 
prohibitory terms in the charter 
“clearly indicates a purpose to repose 
the right and choice of immediate as 
well as of deliberate action in those 
to whom the privilege of acting was 
extended”), 


66. Ark.—Davies v. Hot Springs, 
141 Ark. 521, 217 SW 769. 

Cal.—Bennett v. Drullard, 27 Cal. A. 
180, 149 P 368. : 


Ill.—De Kalb County Ct. v. Pogue, 


ae Ill, A. 391 [aff 213 Ill. 302, 72 NE 
]. 
Kan.—State_v. 114 


Independence, 
Kan. 837, 221 P 245. 
Mich.—Ferle v. Parsons, 210 Mich. 
150, 177 NW 397. 
Minn. —Aad Temple Bldg. Assoc. v. 


apes 135 Minn. 221, 160 NW 

Mo.—Hawkins v. St. Joseph, 281 
Sw 420. 

Nebr.—Shroeder y. Zehrung, 108 
Nebr. 573, 188 NW 237. 

N. J.—Buohl v. Beverly, 89 N. J. 


L. 378, 98 A 270. 
Oh.—Ohio Valley Electric R. Co. v. 
reese 14° Oh? Aw 398, °32"0On CRAY 
Okl.—In re Claremore’ Referendum 
Pet. NoO=3,. 85 Oklo 117 205.-P 133: 
Or.—State v. Dalles, 72 Or. 337, 143 
P 1127, AnnCas1916B.855. 
Pa.—Com. v. Wilkes Barre, 258° Pa. 


1130, 101 A 929. 


S. D.—State v. Leyse, 207 NW 481. 
Wash.—Hindman y. Boyd, 42 Wash. 


17, 84 P 609 
Alta.—Re Medicine Hat By-Law 
No. 454, 8 Alta. L. 41, 20 DomLR 149 


(recognizing rule). 


67. Ohio Valley Electric R. Co. v. 
ageo L4vOh, VALT3 9.8, S20; (OeeA. 
68. In re Claremore Referendum 


PetiiNo.. 3,185. - OKs 1177 20 bP eese 
Com. v. Wilkes Barre, 258 Pa. 130, 
101 A 929. ; 

69. Bennett v. Drullard, £7 Cal. A. 
180, 149 P 368 

[a] Striking out alternative propo- 
sitions.—Municipal authorities with 
whom an .nitiative petition has been 
filed are without authority to alter it 
in any particular, and cannot strike 
from the petition void alternative 
propositions and submit the remain- 
der of the petition containing a pro- 
posed ordinance to the voters of the 
municipality. Bennett v. Drullard, 
27 Cal. A. 180, 149 P 368. 

70. Cincinnati v. Hillenbrand, 103 
Oh. St. 286, 183 NE 556. 

71. Cincinnati Vv. Hillenbrand, 
supra (constitutional provision that 
no law shall be amended unless the 
new act contains the entire act 
amended has no application to ordi- 
nances). 


eee “*= 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an ordinance only by title is insufficient to identify 
the ordinance desired.’? And merely handing the 
clerk a copy of a proposed ordinance is insufficient 
where there is not proof that it was the ordinance 
desired by the petitioners.’* 

Amendments. An insufficient petition for a ref- 
erendum cannot be amended after the ordinance has 
gone into effect,“ and does not necessarily operate 
to suspend the ordinance.*® Provisions of a charter 
relating to the amendment of recall petitions do 
not apply to a petition for a referendum when such 
amendment would postpone the taking effect of the 
ordinance.?® 

[§ 957] b. Signing of Petition and Affidavit—(1) 
In General. Under the provisions of some statutes 
only registered voters may sign a referendum peti- 
tion.77 But where the constitution gives the right 
of initiative and referendum to all ‘‘legal voters’’ 
of a municipality, an ordinance restricting the right 
to registered voters is invalid, since there may 
be many legal voters who are qualified signers but 
not registered.7* And although a statute limits the 
right of signing the petition to ‘‘qualified voters,’’ 
it is not essential to the right to sign that the 
voters should have been registered where a con- 
stitutional provision defines ‘‘qualified voters’’ as 
male persons twenty-one years of age, or over, who 
shall be citizens of the United States and shall 
have lived in the state one year and in the county 
ninety days, and in the city, town, ward, or pre- 
cinet thirty days, immediately preceding the elec- 
tion at which they offer to vote.7® Inasmuch as the 
legislature may either confer or withhold the ref- 
erendum and prescribe the terms on which it may 
be exercised,°° a statute authorizing a referendum 
on ordinances imposing an occupation tax thereun- 
der, if construed as disqualifying voters who have 
recently become of age and whose names are not 
on the poll tax list to sign the referendum petition, 
is not void.§! Where the constitution provides that 
no more than five per cent of the qualified voters 
shall be required to invoke a referendum, a statute 
requiring more than that number is void and a 
petition signed by five per cent of the voters is 
sufficient to invoke the referendum.*? A constitu- 
tional provision, relating to referendum and_ pro- 
viding that the petition “therefor should be signed 
by five per cent of the voters of the entire state 
and that they should be distributed over two fifths 
of the counties of the state, applies only to acts 
of the state legislation and not to municipal legis- 
lation.** The words ‘‘general election’’ in a city 
charter which provides for referendum elections, and 
declares that a petition protesting against the 


72. Buohl v. Beverly, 89 N. J. L.| electors. 


MUNICIPAL CORPORATIONS 


Minges v. Merced, 27 Cal. 
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passage of an ordinance shall be signed by electors 
of the city equal in number to twenty-five per cent 
or more of the vote ‘‘cast at the last general elec- 
tion,’’? refer, when the provision.is considered in 
connection with other provisions of the charter re-. 
lating to elections, to the last general municipal 
election,®* and, where no general municipal election 
has been held since the adoption: of the charter, 
the question of the sufficiency of a referendum pe- 
tition depends on the number of votes cast at the 
last general municipal election preceding the adop- 
tion of the charter.s° Where the statute requires 
that each signer shall add to his signature his place 
of residence, giving the street and number, the 
petition is defective if it fails to give the street 
and number of each petitioner’s residénce.** Failure 
of those who sign’a referendum petition to write 
after their names the name of the municipal cor- 
poration in which the referendum is sought does 
not invalidate the petition where it shows on its 
face that those signing it are residents of the 
city.8” 

Affidavit. A statute requiring each part of a 
petition for a referendum to contain an affidavit 
that the petitioning electors signed such petition 
with knowledge of the contents thereof is man- 
datory.*® Where a statute provides that one signer 
of each sheet composing a petition for submission 
of a proposed ordinance should make oath that the 
signatures on the ‘‘paper appended’’ were genuine, 
the affidavit must be distinct from the paper form- 
ing part of the petition.®® And a verification by 
one who did not sign the petition is insufficient.®° 
And where a charter requires each of several parts 
of a petition for referendum to be verified: by one ° 
of the electors who signed the same, a part verified 
by a person who did not sign such part is of no 
validity.°t Where a statute, providing forthe en- 
actment of early closing by-laws, provides that, if 
a petition is presented to a city council. by the 
occupiers of a certain proportion of -the shops to 
be affected by the proposed by-law, then the council, 
after taking certain steps, is to pass:the by-law, 
the council. must satisfy itself that ‘the requisite 
number of signatures have been obtained to the 
petition, and the affidavit by a supporter of the by- 
law as to the best of his knowledge and belief is 
not sufficient for that purpose.®? Where the statute 
provides that the verification shall go only to the 
genuineness of the signatures, affidavits as to the 
genuineness of signatures are not evidence of the 
qualification of the signers.%* 

[§ 958] (2) Withdrawal of Signatures. It is very 
generally held that those who sign petitions for 


378, 98 A 270. 

73. Buohl v. Beverly, supra. 

74. Aad Temple Bldg. Assoc. v. 
Duluth, 135 Minn. 221, 160 NW 682. 

75. Rushton v. Lelander, 15 Cal. A. 
448, 115 P 56; Aad Temple Bldg. 
Assoc. v. Duluth, 135 Minn. 221, 160 
NW 682. 

76. Aad Temple Bldg. Assoc. v. 
Duluth, supra. 

77. Wawkins v. St. Joseph, (Mo.) 
281 Sw 420. 

[a] Sufficient showing of qualifi- 
cations cf voters.—An initiative peti- 
tion sufficiently shows that the sign- 
ers were at the time of the signing 
registered qualified electors, where 
the certificate of the city clerk at- 
tached to the petition recites that the 
officers had examined it and from the 
records of registration had ascer- 
tained that the petition was signed 
by the requisite number of qualified 


A. 15, 148 P. 816. 

7s. State v.. Dalles, 72, Or. 337, 
1438 Pe dey AnnCas1916B 855. To 
same effect Woodward v. Barbur, 59 
Orit iG =P 101. 

79. Hindman y. Boyd, 42 Wash. 
17, 84 P 609. 

80. See supra § 948. 

81. Davies v. Hot Springs, 141 
Ark. 521, 217 SW 769. 

82. State v. Leyse, (S. D.) 207 NW 
481. 

‘83. Shroeder v. Zehrung, 108 Nebr. 
573, 188 NW 237. 

84. Bakersfield, ete. Electric R. 
Go. viHay, 29'Cal, A: 289, 155 P. 132. 

oe Bakersfield, etc., Electric R. 
Co. v. Hay, supra 

86. Buohl v. Beverly, 89 N. J. L. 
378, 98 A 270: 

87. Hocking Power Co. v. Harri- 
son, (Oh. A.) 153 NE 155. 

88. Ohio Valley Electric R. Co. v. 


Hagerty: 14 Ohi A. S98hrs2aO> Cy Ae 


89. Buohl v. Beverly, 89 N. J. L. 
378,98 A 270. Compare Terral y. 
Arkansas Light, etc., Co., (Ark.), 21.0 
SW 1389 (although the form- for an 
affidavit on sheets of a referendum 
petition given by a statute directs 
that the names of signers be in- 
cluded, an affidavit, on the back of 
sheets of a petition, to the effect that 
the signers on the opposite side were 
legal voters, was sufficient, the stat- 
ute as to forms given being directory 
and not mandatory). 

90. Buohl vy. Beverly, 89 N. J. L. 
3878, 98 A 270. 

Aad Temple Bldg. Assoc. vy. 
135 Minn. 221, 160 NW 


92. Re Medicine Hat By-Law No. 
454, 8 Alta. L. 41, 20 DomLR 149. 

93. Hindman v. Boyd, 42 Wash, 17, 
84 P 609. 
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initiative or referendum may withdraw their sig- 
-natures provided timely action for that purpose is 
taken.*t But the signers, in order to avail them- 
selves of the right to withdraw their signatures, 
must exercise this right before the court on whom 
the statute or charter confers jurisdiction to de- 
termine the sufficiency of the petition passes on it,°° 
or before presentation of the petition to the mu- 
nicipal board on whom the duty to determine its 
sufficiency is imposed by statute or charter,°® or 
before the sufficiency of the petition has been de- 
termined by the officer on whom the statute or 
charter has conferred this duty and before he has 
certified to its sufficiency,’ or before mandamus 
has been brought to compel the officer to perform 
his duty in this regard.®°* Under a statute requir- 
ing an interurban railroad franchise election to be 
called if petitioned for by a stated proportion of 
the legal electors within a certain number of days 
from a fixed time, signatures to such petition can- 
not be withdrawn at the pleasure of the signers 
after the expiration of such period.°® 

The right to withdraw a signature is personal to 
the signer and can be exercised only by the person 
directly concerned. One who has circulated a part 
of the petition cannot withdraw that part and 
the names upon it. 

[§ 959] c. Time of Filing. Provisions of charters 
or statutes requiring petitions for referendum to 
be filed within a designated time after the passage 


94. Cal.—Locher v. Walsh, 17 Cal. 


A. 727, 131. P 722. 95. 
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68, 72,109 P 309] 
De Kalb County v. Pogue, 115 


18S 


of the ordinance? are mandatory and not merely - 
‘directory, and must be obeyed. 


If the requisite 
petition is not filed within the time specified, the 
ordinance becomes a law and is not subject to fur- 
ther reference. And after the time limited for 
filing a petition has expired a defective petition 
cannot be amended and such amendments are of no 
effect to suspend the ordinance. After the right 
of referendum is lost by a failure to file the requisite 
petition in time, the only remedy of the voters is 
to bring about a repeal thereof under the initia- 
tive section of the charter if there is one. A char- 
ter provision fixing the time for filing a petition 
for referendum must control where a general stat- 
ute covering the same subject matter and in conflict 
therewith expressly provides that it shall not apply 
to municipal laws in conflict therewith.’ 

[§ 960] 9. Effect of Filing Petition. The effect 


‘of filing a proper petition for a referendum is to 


suspend the legislative action of the council until 
the election,’ the ordinance during the period which 
it remains subject to a referendum having no va- 
lidity as a law.® Mere filing of an affidavit of in- 
tent to circulate a petition for a referendum and 
presentation of such petition to the municipal board 
does not impose on that board the duty to repeal 
the ordinance complained of,!° but merely entitles 


the petitroners to have the ordinance repealed or ' 


submitted to electors for approval or rejection if 
the ordinance is one to which the referendum clause 


that the thirty-day period for filing 
the referendum petition commenced 


Tll.—De Kalb County Ct. v. Pogue,| Ill. A. 391 [aff 213 Ill. 302, 72 NE| to run from the final passage of the 
115 Ill. A. 391 [aff 213 Ill. 302,72 NE} 906]. f ordinance by approval by the mayor 
906]. 96. Jefferson Highway Transp. Co.| or its passage over his veto, and not 

Minn.—Jefferson Highway Transp.| v. St. Cloud, 155 Minn. 463, 193 NW | from the date of its publication, the 
Co. v. St. Cloud, 155 Minn. 463, 193] 960. term ‘final passage” merely meaning 
NW 960. 97. Locker v. Walsh, 17 Cal. A.| favorable action on the ordinance by 


Mo.—Dagley v. McIndoe, (A.) 176 
SW 243. , \ 

No ioi-ord-v. \Gilbert 89. N,. Je lu: 
482, 99 A 621. 

Oh.—State v. Rupert; 99 Oh. St. 17, 
122 NE 39. 

Wash.—State v. Seattle, 59 Wash. 
68, 109 P 309. 

[a] Reason for rule.—‘Signatures 
to such petitions are easily obtained. 
Ordinary experience teaches that, in 
matters which do not seem closely to 
touch themselves, many persons sign 
petitions without sufficient considera- 
tion and inquiry, and if the subject 
afterwards becomes a matter of pub- 
lic discussion so that their attention 
is carefully drawn to the reasons for 
that for which they have petitioned, 
they often then conclude they have 
been hasty in signing, or are in error, 
or that they do not wish the petition 
granted. In the case before us, the 
signatures were purely: voluntary. 
The signers received no consideration 
for joining in the petition. The peti- 
tion contained no promise of any 
kind. | The rule governing mutual 
‘subscriptions of money is not ap- 
plicable. One signature was not a 
consideration for another signature. 
What good reason is there why one 
who has changed his mind since sign- 
jing such a petition, and who con- 
cludes that either the public good or 
his own interest is not in harmony 
with the petition, may not recede 
from his signature before action 
taken thereon? 'The rule which per- 
mits a withdrawal at any time before 
final action upon the petition is much 
more likely to get at the real and 
mature judgment of the voters, and 
it is calculated to discourage a hasty 
presentation of a petition for signa- 
tures without a full disclosure of the 
real merits of the question.” De 
Kalb County Ct. v. Pogue, 115 Ill. A. 
391, 400 [aff 213 Ill. 302, 72 NE 906, 
and quot State v. Seattle, 59. Wash. 


727, 121 P 712; Ford v. Gilbert, 89 N. 
J. L.' 482, 99 A 621; State v. Rupert, 
99 Oh. St. 17,,122 NE 39; State v. 
Seattle, 59 Wash. 68, 109 P 309. 

98. State v. Rupert, 99 Oh. St. 17, 
122 NE 39. 

99. State v. Independence, 114 Kan, 
837, 221 P 245. 

1. State v. Spokane County Super. 
Ct., 70 Wash. 352, 126 P 920. 

2 See statutory provisions. 

8. Cal.—Rushton vy. Lelander, 15 
Cal, A. 448, 115 P 56. 

Mass.—Kelly v. Lowell City Clerk, 
223 Mass. 369, 111 NE 857. 

Mich.—Ferle v. Parsons, 210 Mich. 
150, 177 NW 397. 

Minn.—Aad Temple Bldg. Assoc. v. 
Duluth, 135 Minn, 221, 160 NW 682. 

Mo.—Hawkins v. St. Joseph, 281 
Sw 420. 

Or.—State v. Portland’ R., etc., Co., 
56 Or, 32,0110 7a sobs. 

[a]: Purpose of provisions.—Statu- 
tory and charter provisions requiring 
thirty days to elapse after passage of 
an ordinance before it is effective are 
intended for the purpose of allowing 
the required time for invoking refer- 
endum against the measure. Camp- 
bell v. Eugene, 116 Or, 264, 240 P 418. 

[b] When time commences to run; 
final passage of ordinance.—Los An- 
geles City Charter § 39 provides that 
all ordinances finally adopted shall be 
published, and until such publication 
no ordinance shall be valid, but does 
not provide when it shall be pub- 
lished; and § 198b provides that no 
ordinance shall go into effect before 
thirty days from the time ofits final 
passage and its approval by the 
mayor, and if during such thirty days 
a petition, signed by a certain number 
of electors, protesting against its 
passage, is presented to the council, 
the ordinance shall be suspendéd, and 
the council shall reconsider it, and, 
if it is not repealed, shall submit it 
to a vote of the electors. It was held 


the council. Solomon vy, Ale 
161 Cal. 28, 118 P 217. Yt aah 
al.Rushton v. Lelander 5 
Cal. A. 448, 115 P 56. pera 
ass.—Kelly v. Lowell Ci 
223 Mass. 369, 111 NE 857. AE See 
ich.—Ferle v. Parsons, 21 i 
150, 177 NW_ 397. Rae age 
inn.—Aad Temple Bldg. Assoc, 
Duluth, 35 Minn. 221, 160 NW 683, 
0o.—Hawkins vy. St. J 2 
sw rues oseph, 281 
h.—Kearney v. Cincinnati, 2 
NPNS 255... Pian 
5. Ferle v. Parsons, 210 Mich. 150 
177 NW 897; Aad Temple Bldg. Assoc. 
V. eau, tee Minn. 221, 160 NW 682. 
ushton vy. Leland 5 
Pt 1b ers er 1boCal was 
7s tate v. Portland R., ete. ‘ 
56 Or. 32, 107 P 958, Maite! 
al.—Rigdon v. San Die 
Cal. A. 107, 157 P 513. re, 38 
_Mo.—In re St. Joseph, 263 SW 97; 
Pitman v. Drabelle, 267 Mo. 78, isd 
SW 1055, AnnCas1918D 601. 
Oh.—Ohio Valley Electric R. Co. v. 
raed 14. Oh. A, 398, 32 O.. Cc. A. 


Wash.—Arnold _v. Carroll, 106 
Wash. 241, 179. P1801; \Stetson® v. 
mi ee ke Wash. 606, 184 P 494, 

ue.—Boivin vy. St. ‘Jean, 3 
Super. 256, po 

[a] Reason for rule.—If the rule 
were otherwise “‘the very principle of 
direct legislation would be violated 
or an election would have to be held 
at some time within the thirty days 
elapsing between the time of its pas- 
sage and the time it would otherwise 
take effect.’ Stetson v. Seattle, 74 
Wash. 606, 611, 134 P 494. ; 

9. Cline v. Lewis, 175 Cal. 315, 165 
P 915; Gilmore yv. Pearson, 71 Cal, A. 
ae 235 P 665; and cases supra note 


“lo. Delahoussaye v. New Iberia 
ent of Trustees, 157 La. 782, 103 .S 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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applies.1? 


Even though an initiative petition is insufficient, 
this does not: prejudice the right of the electors 
subsequently to obtain action on the proposed ordi- 
nance where under the statute the date of election 
is left with the couneil with merely a requirement 
that it shall proceed to eall a special election after 
the clerk reports that a sufficient petition has been 


filed.1? 


Filing of second petition. Where, under a stat- 
ute providing two ways of choosing minor Officers 
of a city of the fourth class, a petition signed 
by more than thirty per cent of the electors was 
filed for the elective method of choosing minor 
officers in the same manner as other elective officers; 
and two days later another petition signed by a 
majority of the electors was filed with the city 


clerk, petitioning the mayor and 


to pass an ordinance making all minor eity officers 
appointive by the mayor subject to confirmation 
by the council, and in response to the latter peti- 
tion the council enacted an order making all the 
minor officers appointive as asked in the second 
petition, the first petition “became. ineffective on 


the filing of the second.1* 


Voluntary submission to voters by council. 
a charter providing that ordinances may be referred 
to a vote of the people, either upon petition of 
voters or by the council acting without petition, 
the operation of an ordinance is suspended when 
submitted to a vote by the council, although the 
charter does not expressly so provide,'* since the 
principle of direct legislation would otherwise be 
violated;1* and this is so regardless of the failure 
of the council to provide machinery for the sub- 
mission of the ordinance to the voters.1é 

[§ 961] 10, Determination of Sufficiency of Pe- 
Although by statute or char- 
ter the determination of the sufficiency of the peti- 
tion may be vested in the council,!7 usually the 
power is vested in the city clerk,'8 recorder,!® or 
_comptroller,?° who either certifies the sufficiency of 
the petition directly to the election authorities”! or 
to the city council,?? according as the statute or 


tition—a. In General. 


11. Delahoussaye - v. New Iberia 


(Mo. A.) 
176 SW 243. 

13. State v. Dean, 180 Wis. 202, 
ener, 1018 (two judges dissent- 
ing 

14. Arnold v. Carroll, 106 Wash. 
241,179 P 801; Stetson v. Seattle, 74 
Wash. 606, 134 P 494. 

15. See cases supra note: 14. 

16. Arnold v. Carroll, 106 Wash. 
241,-179 P 801. 

17. See statutory provisions. 
also infra § 968. 

18. Cal.—Locher vy. Walsh; 17 Cal. 
A. 727, 121 P 712; Good v. San Diego, 
5 Cal. A. 265, 90 P 44, 

Kan.—State v. Pratt, 92 Kan. 247, 
1390) BP A198 

Minn.—Aad Temple Bldg. Assoc. v. 
Duluth, 135 Minn, 221, 160 NW 682. 
ais .—Dagley v. McIndoe, (A.) 176 

Ole Stake Vv. Rupert, 99 Oh. St. 17, 
122 NE 39. 

Or.—State v. Dalles, Or. 337, 143 
P 1127, AnnCas1916B 85 

19. State v. Dalles, Bera 

20. State v. Seattle, 59 Wash. 68, 
109 P 309. See also infra § 962. 

21. State v. Rupert, 99 Oh. St. 17, 
122 NE 39; Powelsland v. Toledo, 15 
Oh. A. 198. 

22. Locher v. Walsh, 17 Cal. A. 
727, 121 P 712; Good v. San Diego, 5 
Cal. A. 265, 90 P 44; State v. Pratt, 
92° Kan. 247, 139. -P 1191; State vi 
Seattle, 59 Wash. 68, 109 P 309. 


‘Bd. of ‘Trustees, supra. 


12. Pony v. McIndoe, 


See 
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charter may provide. 


performance of 


common council 


[§ 962] b. Duty of Clerk or Comptroller. 
the duty of determining the sufficieney of the peti- 
tion devolves on the city clerk or comptroller,?* the 


Where 


the duty involves a judicial and 


not merely ministerial action;*4 but a compliance 
in good faith with the charter or statutory require- 
ments is sufficient.”° / 

Duty to certify. 
certify a petition that does not comply with the 
statute;?° and if after examination he fails to cer- 
tify the petition to the election authorities a pre- 
sumption arises that the petition does not comply 
with the charter requirements.’ 
as to whether the petition conforms to the statute 
is not final and is a matter to be adjudicated by 
the court in an action either to restrain him from 
certifying the petition or to compel him to do so.** 
The clerk cannot arbitrarily withhold certification 
to permit the withdrawal of further signatures.?® 
Failure to certify cannot be made the subject of a 
collateral attack.*° 

Time of certification. 
not fix the time within which certification must be 


The clerk is not required to 


But his econelusion 


Although the statute does 


made, this duty must be performed within a rea. 


Under | sonable time.*+ 


23. See supra § 961. 

24. Dagley v. McIndoe, 
176 SW 243. 

[a] Duty to “ascertain,” under a 
statute or charter requiring the clerk 
to ascertain whether the petition is 
signed by the requisite number of 
registered voters and attach to the 
petition his certificate showing the 
result of the examination, involves a 
judicial and discretionary action on 
the part of the clerk and not merely 
ministerial or mathematical action. 
Dagley v. McIndoe, (Mo. A.) 176 SW 
243. : 
25. Aad Temple Bldg. Assoc. v. 


(Mo. A.) 


Duluth, 135 Minn, 221, 160 NW 682 
(Duluth charter). 

26. State v. Rupert, 99 Oh. St. 17, 
122 NE 39: 

27. Powelsland v. Toledo, 15 Oh. 
A. 198. 

28. State v. Rupert, 99 Oh. St. 17, 
122 NE 39. 

29. State v. Rupert, supra. 

30. Powelsland v. Toledo, 15 Oh. 


"31. State v. Rupert, 99 Oh. St. 17, 
122 NH 39: 

32. State v. Rupert, supra; Powels- 
land v. Toledo, 15 Oh, A. 198. See 
generally Mandamus § 274. 

33. See. supra § 961. 

34. See supra § 962. 

35. Locher v. Walsh, 17 Cal. A. 
727, 121 P 712; State v. Pratt, 92 Kan. 
247,189 P 1191; State v. Seattle, 59 
Wash, 68, 109 P 309. 

[a] Repealing ordinance. — State 


The remedy of the petitioners for 
refusal of the clerk to certify the petition within 
a reasonable time is by an action of mandamus to 
compel him to perform his duty.*? 

[§ 963] c. Duty of Council. 
determining the sufficiency of the petition is vested 
in the clerk or comptroller,®* and having performed 
this duty he certifies the petition to the couneil,** 
it becomes the duty of the council either to adopt 
the ordinance or submit it to a vote of the electors 
in the manner prescribed by statute;°> and this 
duty of the council is a purely, ministerial one,*® 
the performance of which may be compelled by 
proper proceedings.** 
the duty is imposed on the council to pass on the 
sufficiency of the petition for initiative or refer- 
endum, it cannot defeat the rights of the petitioners 
by neglecting to do so.%* 
eouneil for consideration it is made to appear that 


Where the duty-of 


On the other hand, where 


If on presentation to the 


v. Pratt, 92 Kan. 247, 139 P 1191. 

86. Locher v. Walsh, 17 Cal. <A. 
727, 121.P 712; Good v. San Diego, 5 
Cal. A. 265, 90 P 44; State v. Pratt, 
92. ‘Kan. 9247,.13899 PB 11913) State wv 
Seattle, 59 Wash. 68, 109 P 309. 

37. Locher v. Walsh, 17 Cal. A. 
727, 121 P 712; Good v. San Diego, 5 
Cal. A. 265, 90 P 44; State v. Pratt, 92 
Kan, 247, 139 P 1191; State v. Seattle, 
59 Wash, 68, 109 P 309. 

{a] Mandamus.—Locher v. Walsh, 
17 Cal. .A. 727,121 P 712; Good v. San 
Diego, 5 Cal. A. 265, 90 P 44; State v. 
Pratt, 92 Kan, 247, 139. P 1191... See 
generally Mandamus § 274. 

[b] Mandatory injunction.—State 
v. Seattle, 59 Wash. 68, 109 P 309. 
See generally Injunctions Buby 

Jefferson Highway Transp. Co. 
v. St. Cloud, 155 Minn. 463, 193 NW 
960 (home rule charter of St. Cloud); 
State v. Spokane County Super. Ct., 
70 Wash. 352, 126 P 920 (Spokane 
charter); Hindman v. Boyd, 42 Wash. 
17,84 P.609 (Sti°f19038) c¢ 186), 

[a] Reason for rule.—If the rule 
were otherwise the commissioners 
could by mere neglect of duty defeat 
a right which is conferred by ‘statute 
on the people of the city. State v. 
Spokane County Super. Ct., 70 Wash. 
352, 126 P 920. 

[b] Petition was held prima. facie 
sufficient where it appeared that the 
clerk has certified the petition to the 
council as sufficient, in that it was 
signed by the requisite number of 
qualified voters, and that there was 
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some signers were not electors or that persons who 
thoughtlessly or by misrepresentation became peti- 
tioners had filed proper withdrawals, it is the duty 
of the council to eliminate all improper signatures 
and then ascertain the sufficiency of the petition.*® 
Where an initiative meas- 
ure has been presented in the proper form to the 


Wisdom of measure. 


council, it cannot question the 
measure.?° i 
Reference to judicial committee. 


ative measure has been presented in proper form to 
the council, it has no right to refer the matter 
to its judicial committee for the purpose of avoiding 
or postponing its duty to designate a paper in which 
publication of the measure should be had.*4 

Charter or statutory pro- 
visions providing for the giving of notice of initia- 
tive and referendum proceedings*? are mandatory, 
and a failure to give notice in conformity there- 
with is fatal to the proposed legislation.** 
notice must be published at the time prescribed,** 
for the length of time prescribed,*® and in the 


[§ 964] 11. Notice. 


no affirmative showing of. considera- 
tion or rejection by the council on 
that ground. State v. Spokane Coun- 
ty Super. Ct., 70 Wash. 352, 126 P 920. 

39. Jefferson Highway Transp. Co. 
Eek Cloud, 155 Minn. 463, 193 NW 
960. 

40. State v. Dalles, 72 Or. 337, 143 
P 1127, AnnCasi916B 855. 

41. State v. Dalles, supra. 

42. See statutory provisions. 

43. Cal—Reed v. Wing, 168 Cal. 
706, 144 P 964. 

lowa.—McLaughlin vy, Newton, 189 
Iowa 556, 178 NW 540. 

Ky.—Newport v. Glazier, 
608, 194 SW 771. 

La.—Long v. Shreveport, 151 La. 
423, 91 S 825. : e 

Or.—Staples v. Astoria, 81 Or. 99, 
158 P 518; State v. Dalles, 72 Or. 337, 
143 P 1127, AnnCas1916B 855; Palm- 
berg v. Astoria, 63 Or. 222, 127 P 32; 
State v. Sengstacken, 61 Or. 455, 122 
P 292, AnnCasi914B 230; Wright 
v.. McMinnville, 59 Or. 397, 117 P 298. 

Man.—In re Cross, 15. Man. 528. 

Ont.—Re Pickett, 28 Ont. 464. 

[a]. Reason for rule.—‘‘It is anal- 
ogous to the manner in which juris- 
diction oyer ,the subject matter or 
parties to a'proceeding is acquired by 
a court. Unless the notice is pub- 
lished by ‘authority, in the manner 
and at the time required, the proceed- 
ing has no more force than the judg- 
ment of a court, where there was no 
service of summons and no appear- 
ance of the defendant, although he 
may have read all about the litiga- 
tion in the newspapers.”’ State v. 
Dalles, 72. Or, -337, 349, 143° P 1127, 
AnnCas1916B 855. 

[b] Notice given under invalid 
ordinance.—Where a statute requires 
notice of election to be given in ac- 
cordance with an ordinance, a notice 
given. in accordance with an. ordi- 
nance which was void because not 
introduced at a regular or. an ad- 
journed meeting is insufficient, and 
an election called in accordance with 
such notice is invalid. Reed v. Wing, 
168 Cal. 706, 144 P 964. 

[ec] Notice in accordance with 
resolution instead of ordinance.— 
Where a statute requires that the 
notice of the election must be in ac- 
cordance with an ordinance, a notice 
in accordance with a resolution is not 
sufficient and invalidates the election 
held in accordance therewith. Reed 
v. Wing, 168 Cal. 706, 144 P 964. 

44, Staples v. Astoria, 81 Or. 99, 
158 P 518; Palmberge’ v. Kinney, 65 
Or. 220, 132 P 538. 

[a] “Immediately.’”” — Where an 
ordinance providing for an initiative 
and referendum petition required the 
police judge to compare the signa- 


175 Ky 
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wisdom of the 


Where an initi- 


The 


tures on the petition with the regis- 
tration book and to give immediate 
notice by publication, and the police 


judge took three days to compare the 


signatures on an initiative petition 
and then cause the publication of a 
notice, the notice was published “im- 
mediately.” “It is evident that the 
time so employed by the police judge 
in the performance of the services 
demanded was not unreasonable, and 
that the notice was published ‘imme- 
diately,’ within the liberal meaning of 
that word as used in the ordinance.” 
Palmberg v. Kinney, 65 Or. 220, 224, 


1324P) 7588: 
45. State v. Dalles, 72 Or. 337, 
349, 143 P 1127, AnnCasi916B 855; 


pbs v. Kinney, 65 Or. 220, 132 
12 ; 

“Tf those who initiate measures can 

shorten the time of publication or 
choose their own medium of adver- 
tisement, contrary to the terms of 
the ordinance on the subject, they 
may dispense with all or any other 
established restrictions and _ substi- 
tute a procedure of their own to suit 
the particular occasion.” State v. 
Dalles, supra. 
_[a] Publication held sufficient.—A 
publication of an initiative petition 
in a newspaper from November 5 to 
November 15, inclusive, is a compli- 
ance with an _ ordinance requiring 
notice by publication for eight suc- 
cessive days, the newspaper being 
published daily, except on Monday, 
and on Monday, November 11, an ex- 
tra edition containing the notice being 
printed and distributed to the sub- 
secribers. Palmberg v. Kinney, 65 Or, 
220, 132 P 538. 

46. Newport v. Glazier, 175 Ky. 
608, 124 SW 771; Wright v..McMinn- 
ville, 59 Or. 397,.117 P 298. 

[a] For instance (1) if the stat- 
ute requires publication of.the pro- 
posed ordinance in the official news- 
paper of the city, circulation of a 
referendum petition among the voters 
will not suffice and an election held 
in the absence of publication is in- 
valid. Newport vy. Glazier, 175 Ky. 
608, 194 SW 771. (2) And if the 
requirement is that notices shall be 
posted in three public places, the giv- 
ing of notice by publication in news- 
papers is insufficient and the election 
void. Wright v.. McMinnville, 59 Or. 
SOR Loe 29 8. 

47. Palmberg v. Kinney, 65 Or. 
220, 132 P 538; In re Cross, 15 Man. 
528; Re Pickett, 28 Ont. 464. 

[a] Rule applied.—(1) Proposed 
ordinances or by-laws are jnvalidated 
by noncompliance with statutory or 
charter requirements that the notice 
shall state that the by-law or a true 
copy of it can be seen at the office of 


ay 000i 
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manner prescribed ;4® and its contents must also 
conform to statutory or charter requirements.** 
However, it has been held that, where the statute 
providing for notice does not specify what it shall 
contain, a notice which contains the substance of 
what the council proposed to do and fixes the time 
of the election and refers the voters to the ordi- 
nance which had been passed, published, and re- 
corded, is sufficient.4% . 

[§ 965] 12. Elections**—a. In General. 
nicipal election acts are held applicable te all elec- 
tions whether held to choose public officers or to 
pass on a proposition submitted to the voters;°° 
and a municipal council cannot by ordinance abro- 
gate or supersede such statutes.°? : 

Who may vote. The question of who may vote 

jn initiative and referendum proceedings is to be 
determined. by the particular charter or statute 
under which the proceedings are held.*? 
is invalid where the votes of persons not duly 
authorized to vote are necessary to make the ma- 
jority required by statute.®* 


Some mu- 


A by-law 


the clerk until the day of the taking 
of the vote (In re Cross, 15 Man. 528), 
(2) and by an unexplained omission 
of a council to put up a copy of a by- 
law with a notice stating the hour,, 
day, and place of taking the votes as 
required by statute (Re Pickett, 28 
Ont. 464). (3) And where an ordi- 
nance requires the printing of a true 
copy of the title and text of each 
ordinance to be submitted and a pro- 
posed ordinance for the organization 
of a Sanitary district managed by a 
commission composed of particular 
individuals as printed for the voters 
misstated the name of one of the 
members of the commission as the 
same appeared in the initiative peti- 
tion, the defect is fatal as amounting 
to a want of proper notice. Palmberg 
vo Astoria, 63 Or. 222,127 P32. 

[b] Sufficient compliance illus- 
trated.—The publication in full of an 
initiative petition is a sufficient com- 
pliance with an initiative and refer- 
endum ordinance requiring the pub- 
lication of a notice of the filing of 
the petition with a brief statement 
of its tenor and effect. Palmberg v. 
Kinney, 65 Or. 220, 132 P 538. . 

48. McLaughlin v. Newton, 189 
Towa 556, 178 NW 540. 


be Generally see Elections 20C. J. 
p 46. 
50. Peo. v. Hoffman, 322 Ill. 174, 


152 NE 597. 

51. Peo. v. Hoffman, supra. 

52. See statutory provisions. 

[a] Incorporated companies own- 
ing immovable property in a town 
shave no right to vote on the approval 
of a municipal by-law for the ‘pur- 
pose of raising a.loan, since they are 
not electors; if they have voted, their 
votes will be rejected by the court 
on contestation of the by-law. Goyer 
v. St. Lambert, 59 Que. Super. 232. 

[b] “BPeople.’—The word “peo- 
ple,” used in a city charter, providing 
for the submission of a question to 
a vote of “the people’ of the city, 
means the qualified voters of such 
city. State vy. Albuquerque, (N. M.) 
249 P 242. 

[c] Ordinance increasing mayor’s 
salary.—The provision of Houston 
Heights Charter art 4 § 1, which sec- 
tion pertains to the issuance of bonds 
and voting taxes to pay them, that in 
all elections to determine the ex- 
penditure of money or the assump- 
tion of a debt only taxpayers shall 
be qualified to vote, does not apply to 
an election called under the provi- 
sion of art 5 § 6, upon the adoption 
of an ordinance increasing the salary 
of the mayor. Bradshaw v. Marmion, 
(Tex. Civ. A.) 188 SW 973, 

53. McLean v. Fernie, 12 B. C. 61, 
3>WestLR 512. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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Election of officers; number; oath. Where an 
election to approve an ordinance was fairly and 
honestly conducted, it was not invalidated because 
only two commissioners for each polling precinet 
instead of three were appointed, no inconvenience 
or injustice having resulted by reason thereof.>+ 
Failure to administer the oath to the commissioners 
serving at the election may be merely an irregu- 
larity which will not vitiate the election, the same 
having been fairly and honestly conducted.®® 

Ballots. Where there is no provision in the 
statute specifying the form of the ballot and every 
step necessary to submit the proposition to the 
voters in a legal way had been taken preceding the 
ballot, the ballot is sufficient, if from it the voter 
may know or readily ascertain the full scope and 
meaning of the proposition by reference to other 
papers and proceedings.®® But a statute providing 
that the proposition to be submitted to the voters 
shall be printed in full upon the ballot is man- 
datory.°? And accordingly where a franchise is 
submitted to the people for approval, it must be 
printed in full on the ballot.°* Where two propo- 
sitions are submitted to the voters, neither of 
which could become effective until the other was 
also ratified, it would be better to follow the statute 
and print both propositions on the same ballot; 
but this is not indispensable and the election is 
not invalidated because the propositions are: printed 
on separate ballots.°? And it has been held that 
a provision that ballots for approval of an ordi- 
pvance shall be printed upon yellow paper does not 
avoid a special election where white ballots were 
used, if there were no other ballots or issues to be 
confused.®° 

Manner of voting. An election on the question 
of authorizing or approving an ordinance increas- 
ing street car fares, reading ‘‘For the ordinance 
relative to increased fares’’ and ‘‘ Against the ordi- 
nance relative to increased fares,’’? with the word 
“‘Yes’’ before the square opposite the affirmative 
of the proposition, and ‘‘No’’ before the square 


54. Long vy. Shreveport, 151 La. 
423, 91 S: 825. 
55. Long v. Shreveport, supra. 


the council or 
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by the electors should be passed by 
else referred to the 
qualified electors at the next “ereneral 
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opposite the negative, was not invalid as leaving 
it uncertain how to vote in the negative, where 
notice to voters thereon stated that to vote for 
the approval of the proposition the square opposite 
.the first sentence should be stamped, and to vote 
against it, the square opposite the second sentence. 

Number of votes. Referendum statutes usually 
require a majority vote of the electors to put in 
operation a by-law or ordinance.®? And some stat- 
utes require a three-fifths majority.°* Under a 
statute requiring that an ordinance shall not geo 
into effect until approved by ‘‘a majority of the 
voters of the city or town,’’ but which’ makes no 
provision for ascertaining the number of qualified 
voters except as they appeared and voted, a ma- 
jority only of those who actually vote will bé suffi- 
cient to confer authority on the council to act.®* 

[§ 966] b. Time of Holding. The time of holding 
elections under initiative or referendum proceedings 
is governed entirely by the provisions of the charter 
or statute providing therefor;°° and these provi- 
sions are held to be mandatory in character and 
unless comphed with the election is void.*¢ Thus 
if an election is held at an earlier date than is 
prescribed by statute it is void,’? and the fact 
that the ordinance is possessed of great merit and 
is the subject of great popular interest cannot jus- 
tify the court in overriding the statutory mandate.®® 

Calculation of time. The time which has expired 
because of pendency of proceedings to enjoin sub- 
mission of a proposed initiative ordinance is not 
included in the period within which the election is 
to be held.®® 

[§ 967] 13. Effect of Referendum. Where a ref- 
erendum has been had on a resolution declaring the 
intent to appropriate property, it is not necessary 
to have an additional referendum,’® and a referen- 
dum upon the appropriation ordinance adopted after 
the result of the election was properly certified is 
null and void."* If an ordinance or by-law passed 
by the council’? or proposed by initiative petition™ 
is for any reason inyalid, the approval thereof by 


election for that purpose, and that 
the council might submit to vote for 
adoption, rejection or repeal any pro- 
posed ordinance “in the same man- 


56. Rock v. Rinehart, 88 Iowa 37, 
55 NW 21. 


57. McLaughlin v. Newton, 189 
Towa 556, 178 NW 540. 
{a] Excuse for noncompliance 


with statute.—Failure to print the 
franchise on the ballot is not ex- 
cused because the voter does not 
have time to read it, and understand 
and fully appreciate the ordinance in 
all its details. McLaughlin vy. New- 
ton, 189 Iowa 556, 178 NW 540. 

58. McLaughlin v. Newton, supra. 

59. McLaughlin v. Newton, supra. 

60. McLaughlin y. Newton, supra. 


61. Long v. Shreveport, 151 La. 
423, 91 S 825. 
62. Humphrey v. Pratt, 93 Kan. 


413, 144 P 197; Mercier v. Warwick, 
6 Que. Pr. 78. 

63. McLean v. Fernie, 12 B. C. 61, 
38 WestLR 512. 

64. Taylor v. McFadden, 84 Iowa 
262, 50 NW 1070. 

65. Colo.—Vickery v. Wilson, 40 
Colo. 490, 90 P 1034. : 

N. Y.—Peo. v. Hysaman, 126 Misc. 
8538, 214 NYS 416. 

Oh.—Cincinnati v. Hillenbrand, 103 
Oh. St. 286, 133 NE 556. 

Or.—Colby v. Medford, 85 Or. 485, 


167 P 487. 

Tex.—Davis v. Houston, (Civ. A.) 
264 SW 625. 

[a] Particular statutes and char- 


ters construed.—(1) The Charter of 
the City and County of Denver § 22’ 
provides that all ordinances initiated 


[43 C. J.—88] 


election” not held within thirty days 
after such petition is filed, and § 166 
of the same instrument makes pro- 
vision for an election to be held on 
the third Tuesday of May biennially 
and refers to such election as “a gen- 
eral city and county election.” It 
was held that, since the charter deals 
entirely with city and county affairs, 
the expression, “general election,” 
used in § 22 clearly refers to the next 
general city and county election, and 
not to the biennial elections for state 
and county officers held in November. 
Vickery v. Wilson, 40 Colo. 490, 90 P 
1034. (2) A statute making it unlaw- 


‘ful to submit an initiative measure 


within ninety days after the petition 
itself is first presented to the council 
does not apply to such municipalities 
as have prescribed their own pro- 
cedure under constitutional author- 
ity to do so, and an ordinance re- 
quiring but thirty days is valid. 
Colby v. Medford, 85 Or. 485, 167 P 
487. (8) Where a city charter pro- 
vided that on initiation of legislation 
by voters the city council should, 
within ten days, pass the ordinance 
or submit it to popular vote at a 
special election, “which must be held 
within 30 days” after the ordering 
thereof, and that if a petition of 
voters protesting against enactment 
or enforcement of an ordinance or 
resolution is presented it should be 
submitted to popular vote at the 
next municipal election, or a special 


ner” as provided for in submission 
on petition, an ordinance referred by 
the council to the voters and passed 
by them at an election was not void 
because the election was not held 
within thirty days after the date on 
which it was ordered as required in 
voting on an ordinance initiated by 
petition of Citizens, the provision ‘in 
the same manner” referring, not to 
the time, but to the way or method. 
Davis v. Houston, (Tex. Civ. A.) 264 
SW 625. : 

66. Peo. v. Hysaman, 126 Misc. 853, 
214 NYS 416; McCabe v. Voorhis, 126 
Mise. 118, 212 NYS 523. 

67. Peo. v. Hysaman, 126 Misc. 853, 
214 NYS 416; McCabe v. Voorhis, 126 
Mise. 118, 212 NYS 523. 

68. McCabe v. Voorhis, 126 Misc. 
TLS M22 IN VS bse ae, 

69. Cincinnati v. Hillenbrand, 103 
Oh, St. 286, 1838 NE 556 (to hold 
otherwise would not only permit par- 
ties to benefit by their own un- 
founded actions, but would encour- 
age proceedings whose purpose and 
effect would be to annul the consti- 
tutional right reserved to the people). 

70. McFarlan v. Norwood, 19 Oh 
NPNS 145. 


71. McFarlan v. Norwood, supra. 

72. Tennent v. Seattle, 83 Wash. 
108, 145 P 83; Re Baird, 41 U. C. Q. B. 
415. 

73. State v. White, 36 Nev. 334, 


136 P 110, 50 LRANS 195. 


} 
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the electors under initiative or referendum proceed- | 


ings will not cure the invalidity of the ordinance ;** 
nor can the approval of the electors be treated as 
a ratification, even though it is shown that they 
were aware of its invalidity.” - 
[§ 968] 14. When Ordinance Goes into Effect. 
A statute providing that ‘‘no ordinance’’ shall go 
into effect until a designated time after its pas- 
sage’® applies to ordinances adopted under the ini- 
tiative statute which is silent on the subject.’? 
Where the constitution makes no provision as. to 
the time when initiative measures shall take effect, 
the power given by it to initiate these measures 
carries with it the power to prescribe when it 
shall become effective.*® And when an ordinance 
proposed by the voters fails to prescribe the time 
when it is to take effect, the time of its going 
into effect is that ‘prescribed by the initiatory act 
itself.79 If the initiative provisions of a charter 
declare that, if a majority of the voters vote in 
- favor of an ordinance, it shall thereupon become a, 
valid ordinance, an ordinance if otherwise valid is 
effective when the election board ascertains and de- 
clares the result of the election without. further 
action on its part.®° 

[§.969] 15. Title and Enacting Clause.*1 Al- 
though the law does not in terms require that an 
initiative measure shall have a title it does. not 
prohibit a title, and if one is affixed it may be used 
for the purposes of identification.** A constitu- 
tional provision that ‘‘the style of all bills shall be: 
Be it enacted by the people of the state’’ has no 
application to measures initiated and adopted by 
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the voters of the municipality.*8 

[§ 970] 16. Amendment, Repeal, and Evkchnat 
of New Ordinance. Under a charter permitting the 
withdrawal of an ordinance proposed by the voters 
upon leave of the council, for amendment or addi- 
tions to make corrections therein to comply with 
the requirements as to title, the title may be pre- 
fixed thereto, and the ordinance as amended filed 
with the clerk, without resubmitting it to the voters 
who signed the original petition, the presumption 
being that they desired the ordinance perfected so 
as to render it valid.** Under a charter provision 
which expressly supersedes another provision of 
the same charter giving the council power to amend 
or repeal any ordinance, an ordinance referred to 
the people can be repealed only by an ordinance 
adopted by the people.’ But a charter provision 
forbidding the council to repeal an ordinance 
adopted by the voters does not prevent the voters 
from requiring the council to repeal an ordinance 
adopted by them, or to submit to them. another 
ordinance repealing it for their approval at an 
election called for that purpose.** Referendum pro-- 
ceedings cannot be nullified by the act of the coun- 
cil in passing again an ordinance rendered tmeftfec- 
tive by such proceedings,*’ or in passing an ordi- 
nance in. all essential features like it,°8 as this, it 
is said, would make the referendum a useless thing 
instead of a valuable and controlling check upon 
hasty or ill-advised legislation.8® But the council 
may in good faith enact a new ordinance on the 
same subject, but differing substantially from the 
former in its essential features. 


XII. OFFICERS, AGENTS, EMPLOYEES, AND MUNICIPAL DEPARTMENTS 


[§ 971] A. Municipal Officers in General**1—1. 
Terminology. The terms ‘‘municipal officer’? and 
‘‘municipal office,’’ as included in the terms ‘‘pub- 
lic officer’’ and ‘‘public office,’’®? are elsewhere 

74. Re Baird, 41 U. C. Q. B. 415. 91. 


‘ 


75. Re Baird, supra. Affidavits § 29, 

76. See supra §§ 923-925. Counties § 481 et seq. 

77, Eyre v. Abbott, 97 Nebr. 567,;Injunctions §§ 407-418, 480, 848, 850. 
150 NW 627; Eyre v. Frey, 97 Nebr.} Limitations of Actions § 612. 


566, 150 NW 627; Eyre v. Doerr, 


Cross references: 


Mandamus §§ 258-689. 


defined.®? A municipal officer is one who holds for 
a time a permanent municipal position of trust and 
responsibility, with definite municipal powers, 
duties, and privileges.°* Since a municipal office 
N. H.—Atty.-Gen. v. Bond, 81 N. By 


269,124 A 553. 

N. J.—Barlow v. Atlantic City, 80 
INS Dea 5 OS aa 

N. Y.—Peo. v. Nostrand, 46 N. Y. 
375; Grieb v. Syracuse, 94 App. Div: 


97. 
Nebr. 562, 150 NW 625. 
78. Minges v. Merced, 27 Cal. A. 
15, 148 P 816. 


79. Minges v. Merced, supra. 

‘80. Dallas v. Dallas ‘Consol. Elec- 
tric. St. R.Co., (Tex. Civ. A.) :159 
SW 76. 


81. Enacting clause generally see 
supra § 806. 


Title generally see supra §§ 802— 
805. 

g@2. Kiernan v. Portland, 57 Or. 
454, 111 P 3879, 112 P 402, 37, LRANS 
332 [app dism 223 U. 8. 151,, 32 ‘SCt 
231, 56 L. ed. 386]. 

83. Colby v. Medford, 85 Or. 485, 
167 P 487. 

84. State v. MacQueen, 82 W. Va. 
44, 95 SE 666. 

85. Stetson v. Seattle, 74 Wash. 
606, 134 P 494, 

gs6. State v. MacQueen, 82 W. Va. 
44, 95 SE 666. 

87. State v. Meining, 133 Minn. 98, 
157 NW 991. See Stetson v. Seattle, 
74 Wash. 606, 134 P 494 (the council 
cannot annul an ordinance passed by 
the people pending the future date 
fixed for its operation by passing an 
ordinance inconsistent therewith). 

gs. State v. Meining, 133 Minn. 98, 
157 NW 991. 

89. Stetson v. Seattle, 74 Wash. 
606, 1384 P 494, 

90. Ex p. Stratham, 45 Cal. A. 436, 
187 P 986; tate v. Meining, 133 Minn, 
98, 157 NW 991. 


States [386 Cyc 844]. 
Towns [38 Cyc 611]. 
92. U.S.—Welch v. Ste. Genevieve, | 
29 F. Cas, No. 17,372, 1: Dill. 130. 
Ala.—Ex p. Lambert, 52 Ala, vig 
Beebe v. Robinson, 52 Ala. 66. 
Ark.—McClendon v. Hot Springs 
ope of Health, 141 Ark, 114, 216 SW 
Cal.—Peo. v. Stratton, 28 Cal. 382. 
Del.—State v. Wilmington, 3 Del. 


294, 

Fla.—Jacksonville v. Smoot, 83 
Fla. 575, 92.S 617. 

Ill.—Cook County v. Sennott, 1386 
Ill. 314, 26 NE 491. 


Ind.—-State v. Kirk, 44 Ind. 401, 15 
Waverly, 
40, 237 PB 907. 
171 Ky. 
52, 186 SW 916. 
Me.—State vy. Walton, 62 Me. 106. 
buryport v. Spear, 204 Mass. 146, 90 


AmR 239. 

. — Kinnie  v. 42 
Kan.—Bassler v. Gordon, 119 Kan. 
Ky.—Com..v. Livingston, 
La.—Bosworth v. New Orleans, 26 

La. Ann, 494 
Mass.—Bradley v. Boston Bd. Zon- 
ing Adjustment, 150 NE 892; New- 
NE 522, 134 AmSR 652. 
Mich.—Burroughs v. Hastman, 93 


Mich. 438, 53 NW 532. 
Mo.—State v. Valle, 41 Mo, 29. 
Mont.—State v. Cooney, 70 Mont. 


355, 225 P 1007; State v. Edwards, 38 
Mont. 250, 99 P 940. 


* By JoHn A. Covenny (§§ 971-1249). 


133, 87 NYS 1083; Olmstead v. New 
York, 42 N.Y. Super. 481. 

N. C.—Doyle v. Raleigh, 89 N. Cc. 
138, a AmR 677. 

N. D.—State v. Frazier, 39 N. D. 
Aad. gee NW 510. 

h.—State v. Anderson, 45 Oh. St. 

ibe. 12 NE 656; Shaw y. Jones, 6 
OhS&CP 453, 4 OhNP 372. 

Ok1. —Blackburn v. Oklahoma City, 
LORRI 9 2) Ol. Pel Sess 3a nose 

Pa.—In re Williamstown’s 


s Borough 
Auditor, 
311 


4 Pa. Dist. 125,15 Pa.’ Gor 


R. I.—Sroka v. Halliday, 39 R,. I. 
119,. 97 -A 965, AnnCasi918D 961; 
Chace vy. Providence, 305 Rail ee kg 89 
A 1066, AnnCas1916C 1257. 


Va.— Burch v. Hardwicke, 23 Gratt. 
(64 Va.) 51. 

93. See Officers [29 Cyc 1361, 
1364]. 

94. State v. Cooney, 70 Mont. 355, 
225. P 1007; State v. Edwards, 38 


Mont. 250, 99 P 940; Chapman y. Van- 
dergrift Borough, 26 Pa, Dist. -301, 
44 Pa. Co. 482. 

[a] “Municipal officers” (1) means 
city or town officers, and does not 
apply to county officers. State v. 
Cooney, 70 Mont. 355, 225 P 1007. 
Compare Cook County v. Sennott, 136 
Ill. 814, 26 NE 491 (holding that un- 
der the constitution counties are 
recognized aS municipal corporations, 
and that a clerk of the probate of a 
county is a municipal officer). (2) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


260 Ill. 345, 103 NE 282]. 


and government thereof, 


’ 


ly WU ge ateee) wi a al ete 


§§ 971-972] 


may be abolished, there is no such thing as a 


vested right in a municipal office.%® 


[§ 972] 2. Who Are Municipal Officers—a. In 
General. Those rendering services to a munici- 
pality are divided into three classes: 
cers, whose duties are defined by statute, and whose 


salary, whether they perform the services or not;%* 


clerks and subordinates, protected 1 
by the charter provisions against 
out notice, by veteran laws, and by 


laws;°S and employees in minor positions, 
pay depends upon work performed.®® In the broad 
sense ‘‘municipal officers’’ include all local, elective, 


or appointive officers.t In a more 
The term “municipal officers” as used 
in constitution, limiting the terms of 
office thereof to two years, means 
“city officers,” the word “municipal” 
having its origin in the idea of a 
free town or city, and in its popular 
use is applied to cities, although in 
its general meaning it "embodies the 
idea of local self-government, as dis- 
tinguished from centralized govern- 
ment. ‘Municipal’ may either refer 
to a town or a city. State v. Ed- 
wards, 38 Mont. 250, 99 P 940 [cit 
5 Words and Phrases p 4618]. 
95. See infra § 977. 


96. Ala.—State v. Lanier, 197 Ala. 
1, 72 S 320. 

Cal.—Peo. v. Davie, 114 Cal. 363, 
46 P 150. 


Fla.—Jacksonville v. Smoot, 83 Fla. 
575, 92S 617: 

Ill.—Crook v. Peo., 106 Til. 237; Peo. 
v. Brown, 83 Ill. 95. 

Miss. — Jackson v. State, 102 Miss. 
663, 59 S 878, AnnCas1915A 1213. 
a hig v. Carondelet, 23 Mo. 

N. J.—Burlington v. Estlow, 43 N. 
J. L. 13. 

37 


‘Wolfgang, 


Pa. Super. 382; 
21 Pa. Dist. 193. 

Utah.—Heath v. Salt Lake City, 16 
Utah 374, 52 P 602.- : 

97. Goldschmidt v. Hardy, 177 
App. Div. 547,.163 NYS 305 [aff 223 
N. Y. 575 mem, 119 NE 1045 mem]. 

98. Goldschmidt v. Hardy, supra. 

99. Goldschmidt v. Hardy, supra. 

“Agents” and “employees” see infra 
§§ 16138-1615. 

1. Ull.—Franklin v. Westfall, 273 
Til, 402, 112 NE 974; Peo. v. "Cook 
County, ETT Ue Ag 58 [aff ~ 260° Tl. 
345, 103 NE 282]. 

Ky.—Com. v. Livingston, 171 Ky. 
52, 186 SW 916. 

_ Mass.—Bradley v. Boston Bd. Zon- 
ing Adjustment, 150 NE 892; Com. 
v. Hunt, 216 Mass. 126, 1083 NE 399. 
aii J._-Barlow Vv. Atlantic City, 80 


J. L. 510, 78 A 11. 
N. Y.—Peo. v. Batchelor, 22 N. Y. 
128; Uvalde Asphalt Pav. Co. v. New 
York, 149 App. Div. 491, 134 NYS 50. 
mR, I.—Chace Vv. Providence, 36; I. 
331, 89 A 1066, AnnCas1916C 1257. 
fa] City engineer of a city of the 
fourth class is a municipal officer 
within constitution providing that no 
persons shall at the same time fill 
two municipal offices either in the 
same or different municipalities. 
Com. v. Livingston, 171 Ky. 52, 186 
Sw 916. 
Deputy sealer of weights and 
measures, appointed by the mayor 
and aldermen or the selectmen of a 
city, is a ‘municipal officer.’’ Com. 
v. Hunt, 216 Mass. 126, 103 NE 399. 
[e] Election commissioners of 
Chicago are municipal officers. Peo. 
v. Cook County; 177 Ill. A. 58 [aff 


Com. v. 


[da] Inspector of milk and collec- 
tors of samples of the city of Provi- 
dence are ‘‘officers’”’ of the city within 
the words of the charter providing 
that “the administration of all the 
fiscal, prudential and municipal af- 
fairs of said city, with the conduct 
shall be 
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Public offi- 


salary is fixed by law, and who are entitled to the 


n their positions 
discharge with- 
the sini service 
whose 


restricted sense, 


vested in’ the mayor, aldermen, and 
common council, together with such 
other magistrates or officers as are 
hereinafter specified or by the laws 
of this state or the ordinances of the 
city are or hereafter may be author- 
ized or prescribed, Chace v. Provi- 
dence, 36 R. I. 331, 89 A 1066, AnnCas 
1916C 1257. 

{e] Judge of a city court is a city 
officer. Franklin v. Westfall, 273 I11. 
402, 112 NE 974. 

{f] Members of board of zoning 
adjustment are public officers. Brad- 
ley v. Boston Bd. Zoning Adjustment, 
(Mass.) 150 NE 892. 

[g] Overseer of the poor elected 
under a statute to perform the duties 
prescribed by the act is a “city offi- 
cer,” within the meaning of a sec- 
tion of the act, providing that any 
city officer may be removed from 
office by resolution of the council for 
good cause shown on complaint, no- 
tice, and hearing. Barlow v. Atlan- 
tie City, 80 N. J. L. 510, 78 A 11. 

2. Britton v. Steber, 62 Mo. 3870; 
Uvalde Asphalt Pav. Co. v. New York, 
149 App. Div. 491, 134 NYS 50; Peo. 
v. Gregg, 59 Hun 107, 138 NYS 114; 
Peo. v. Wood, 4 Park, Cr. (N. Y.) 144: 
Burch v. Hardwicke, 23 Gratt. (64 
Va.) 51. See also supra § 744. Com- 
pare Atty.-Gen. v. Detroit, 112 Mich. 

145, 70 NW 450, 37 LRA 211 (where 
it was held that the office of mayor 
of a city whose charter makes the 
mayor a conservator of the peace 
and a member of the board of health 
and empowers him to administer 
oaths and hear complaints and annul 
or suspend licenses for violations of 
the city ordinances or any other law 
of the state is an officer, under the 


Mayor (1) is the official head 
municipality, and its chief 
executive officer (Burch v. Hard- 
wicke, 23 Gratt. (64 Va.) 51), (2) the 
president of the corporation, and spe- 
cially identified with the local in- 
terests centering in the municipality 
(Peo. v. Gregg, 59 Hun 107, 13 NYS 


114; Peo. v. Wood, 4. Park. Cr. (N. 
Y.) 144). 
3. In re Williamstown’s Borough 


Auditor, 4 Pa. Dist. 125, 15 Pa. Co. 
oi, 

4. Uvalde Asphalt Pav. Co. v. New 
York, 149 App. Div. 491, 134 NYS 50. 

5. Bowling Green v. Gaines, 123 
Ky. 562, 96 SW. 852, 29 KyL 10138; 
Uvalde Asphalt Pav. Co. v. New York, 
149 App. Div. 491, 134 NYS 50. 

fa] He is the general law Officer 
of the municipality. Panian Green 
v, Gaines, 123 Ky. 562, 96 SW 852, 
29 KyL 1013. 

6 Del.—State v. Wilmington, 3 
Del. 294. ~ 

Ky.—Dorain v. Walters, 132 Ky. 54, 
116 SW 313. 

Me.—State v. Walton, 62 Me. 106. 

Mass.—Newburyport v. Spear, 204 
Mass. 146, 90 NH 522, 134 AmSR 652; 
Morse v. Lowell, 7:Metc. 152. 

N. Y.—Gage v. Hornellsville, 106 
N. Y. 667, 12 NE 817; Uvalde Asphalt 
Pav. Co. v. New York, 149 App. Div. 
491, 184 NYS 50. 

{a] “Treasurer” 
public officer, 


of a city is a 
who has the custody 


[43 C.J.] 595 


the mayor, as the official head of a municipality,” 
auditor,? comptroller, corporation counsel,° 
urer,® and like general officers’ elected on the gen- 
eral ticket, or appointed for the municipality, are 
regarded as the municipal officers. 
aldermen,® or selectmen!® are usually held to be 
municipal officers; but members of the city council 
are not municipal officers when their powers are 
not confined exclusively to local affairs.’+ 
has been held that the president of the city council 
of a municipality is not an officer of the city within 
the meaning of either the city charter or the con- 
stitution, but is merely the officer or servant of 
the legislative body which elected him.!? 


treas- 


Councilmen,® 


And it 


Where 


of the moneys of the city and 
gives a bond with sureties for their 
security, and is an independent ac- 
counting officer by statute made a 
depositary of the moneys of the city. 
Newburyport v. Spear, 204 Mass. 146, 
90 NE 522, 134 AmSR 652. 

[b] Chief fiscal officer of a village 
is the officer who receives, keeps, and 
disburses the money of the corpora- 
tion, that is, the treasurer. Gage v. 
Hornellsville, 106 N. Y. 667, 12 NE 
817. Compare Matter of Kenmore, 59 
Misc. 388, 110 NYS 1008 (holding that 
a village treasurer is not an officer, 
since he is not a member of the board 
of trustees and is not authorized to 
make contracts in behalf of the vil- 
lage). 

7. Uvalde Asphalt Pav. Co. v. New 
York, 149 App. Div. 491, 134 NYS 50; 
Matter of Whiting, 2 Barb. (N. ¥.) 
513, 1 Edm. Sel. Cas. 498. 

[a] City officers are those ap- 
pointed or elected for a city, and who 
must reside therein and perform their 
functions within the limits thereof, 
such as mayor, recorder, alderman, 
ete. Matter of ‘Whiting, 2 Barb. CN: 
Y.) 513, 1 Edm. Sel. Cas.°498. 

8 State v. Kelly, 103 Mo. A. 711, 
77 SW 996. 

9. State v. Kelly, supra. 

10. Garvie v. Hartford, 54 Conn, 
440, 7 A 723; State v. Kirk, 44 Ind. 
401, 15 AmR 239; Wellington wv. 
Small, 89 Me. 154, 36 A 107; In re 
Newport Charter, 14 R. I. 655. 


11. Lambert v. Barrett, 115 Wa. 
ie 140, 78 SE 586, AnnCas1914D 


“While many, perhaps the great 
body, of the powers and duties of a 
city council relate exclusively to the 
local affairs of the city and to mat- 
ters in which the city alone is inter- 
ested, they exercise powers and per- 
form duties in which the public at 


large, or the State, is interested 
directly.” Lambert Vv. Barrett, 
supra. 

12. State v. Kiichli, 53 Minn, 147, 


54 NW 1069, 19 LRA 779. 

[a] Reason for rule.—'‘'Aside from 
the fact that in a certain contingency 
the president of the city council may 
become acting mayor, he has. no 
franchise, power, or duty additional 
to those of other members of the 
council, save only that of presiding 
at their meetings. There is nothing 
in the charter indicative of an inten- 
tion to confer any powers or impose 
any duties upon him as an officer of 
the city, or any as president of the 
city council, except those belonging, 
under common parliamentary law, to 
the presiding officer of any legisla- 
tive body. The sole purpose of the 
statute was merely to regulate the 
time when, and the manner in which, 
the city council should organize and 
elect their presiding officer, and to 
provide that, upon the happening of 
a certain contingency, such presiding 
officer, for the time being, whoever 
he might be, should perform the du- 
ties of mayor. There is nothing indi- 
cating an intention to create a city 
office distinct from that of alder- 
man.” State v. Kiichli, 53 Minn. 147, 
155, 54 NW 1069, 19 LRA. 779. 


596 [48 C.J.] 
the officers of a city are enumerated by statute’® or 
by charter,!* other employees of the city are ex- 
cluded. And where the charter of a city provides 
for the officers of the city, when the statute refers 
to the city officers it means only those officers 
provided for by the charter.*® 

Public officers. Municipal officers, who are re- 
quired by law to be appointed or elected and whose 
duties are prescribed by law, and who act not by 
virtue of authority conferred by the ordinance or 
resolution, but by virtue of the acts of the legis- 
lature, are public officers.1® 

[§ 973] b. Distinguished from Employees. The 
distinction, however, is plainly taken between a 
person acting as a ‘‘servant’’ or ‘‘employee,’’ who 
does not discharge independent duties, but acts by 
the direction of others,!’ and an ‘‘ officer’? empow- 


ered to act in the discharge of a duty or legal au-.’ 


thority in official life,t® an officer, as distinguished 
from an employee, being of greater importance, 
dignity, and position,® and being required to take 
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[§§ 97 


is a special trust or charge created by competent 
authority.2° Thus, a city manager appointed under 
a statute to manage the affairs of the municipality, 
who has the broadest powers of supervision, is an 
officer, not merely an employee,*1 while persons 
who manage business activities undertaken by mu- 
nicipalities for profit or for the accommodation of 
their citizens are not public officers, but business 
agents.22 - An office or position which is created by, 
municipal ordinance or resolution adopted pursuant 
to power conferred by the legislature upon the gov- 
erning body for that purpose is just as much cre- 
ated by law, and its term, when fixed by such 
ordinance or resolutions, is just as much fixed by 
law, as if the legislature itself had acted in the 
premises.”* 

[§ 974] c. Distinguished from State, County, or 
Township Officers. In determining whether an 
officer is a state, county, township, or municipal 
officer, the test ordinarily is the nature of the 
office? and the character of the services he per- 


Ls 


pe 


an official oath before he assumes 


13. Huntington vy. Calais, 105 Me. 
144, 73 A 829. : 

[a] Mayor and aldermen (1) con- 
stitute the municipal officers of a city 
by statute. Huntington v. Calais, 105 
Me. 144, 73 A 829. (2) And the city 
clerk does not become one of the city 
officers by the charter of Calais. 
Huntington v. Calais, supra. 

14. Van Fleet v. Walsh, 122 Misc. 
316, 202 NYS 245; Brown v. Uhr, 
(Tex. Civ. A.) 187 SW 381. 

[a] Thus, where charter desig- 
nated the officers of the city as mayor 
and four commissioners, an ap- 
pointee to the position of water and 
sewer. Superintendent is merely a 
salaried employee and not an officer, 
although an ordinance purported tv 
create such an office. Van Fleet v. 
Walsh, 122 Misc. 316, 202 NYS 245. 

[b]. Under the charter of San An- 
tonio enumerating the appointive and 
elective officers of the city and pro- 
viding that the officers and employees 
shall hold office for two years, the 
eity marshal, not being enumerated 
as an officer, is an “employee” as the 
word is used in the charter, and not 
an appointive officer appointed by 
the mayor. Brown vy. Uhr, (Tex. Civ. 
A.) 187 SW 3881. 

15. Burroughs  v. 93 
Mich. 433, 53 NW 532. 

16. Schmitt v. Dooling, 145 Ky. 
240, 140 SW 197, 36 LRANS 881, Ann 
Cas1913B 1078; Sroka v. Halliday, 39 
R. 1.-119, 97 A 965, AnnCas1918D 961. 

{a] Municipal fireman is a “public 
officer,” as he is charged with the 
public duty of protecting the prop- 
erty in the municipality from. fire. 
Schmitt v. Dooling, 145 Ky. 240, 140 


Hastman, 


SW 197, 86 LRANS 881, AnnCas 
1913B 1078. 
{b] Members of a city committee 


to arrange for a Fourth of July cele- 
bration are not “public officers’ in 
such a sense as to exempt them from 
liability for injury resulting from 
their negligent setting off of  fire- 
works. Sroka v. Halliday, 39 R. I. 
119, 97 A 965, AnnCas1918D 961. 

17. Mich.—Jones v. Battle Creek, 
193 Mich. 1, 159 NW 145. 

Mo.—Ernst v. Springfield, 145 Mo. 
A. 89,130 SW 419. 

N. J.—Hart vy. Newark, 80 N. J. L. 
600, 77 A 1086. 

N. Y.—LaChicotte v. New York, 166 
App. Div. 279, 151 NYS 566; Olmstead 
v. New York, 42 N. Y. Super. 481; 
Padden v. New York, 45 Misc. 517, 
92 NYS 926. 

Oh.—Slatmyer v. Springborn, 1 Oh 
NPNS 157. 

Alta.—Speakman v. Calgary, 1 Alta. 
L. 454, 

[a] City engineer is an employee, 
not an officer. Speakman v. Calgary, 


his office, which 


1 Alta. L. 454. 

{b] Assistant engineer in the de- 
partment of bridges of the city of 
New York is an “employee” whose 
relation to the city is contractual, 
and not an “officer.’”” LaChicotte v. 
New York, 166 App. Div. 279, 151 NYS 
566 if 


{c] Inspector appointed by city 
engineer is not an officer. Ernst v. 
Springfield, 145 Mo. A. 89, 130 SW 
419. 

{d] Members of a market house 
commission, appointed by the mayor 
and approved by council under pro- 
vision of an act of the legislature, 
whose powers must be exercised un- 
der the supervision and subject to 
the approval of the board of public 
service, whose term of office ceases 
with the completion of the market 
house, and who serve without com- 
pensation, are not “officers” within 
the contemplation of the constitution. 
Slatmyer v. Springborn, 1 OhNPNS 
157: 

{e] “Office janitor’ of the city hall 
of Newark is a municipal employee 
and not the holder of a public office. 


Hart v. Newark, 80 N. J. L. 600, 77 
A 1086. 
{f] Stockkeeper, appointed by the 


mayor of Battle Creek pursuant to a 
resolution ,of the common council, 
who took an oath of office, had charge 
of the city yard where tools, road- 
serapers, plows, bricks, ete., were lo- 
cated, and had a key to the yard and 
the building therein where some of 
the material was kept under cover, 
letting the city employees in and out, 
and keeping the globes for the street 
lights, which were delivered to him 
by the man who took care of the 
lights, was an employee of the city, 
and not a public officer, within the 
charter thereof, providing that all 
appointive officers hereafter ap- 
pointed by the mayor and common 


nite term of office, 
the charter goes into effect, shall 
continue in office under the charter 
until appointment of their: Successors. 
Jones v. Battle Creek, 193 Mich. 1, 
159 NW 145. 

[g] Where a flreman, wrongfully 
discharged from the fire department 
of the city of New York, pending re- 


unexpired when 


instatement accepted a position as 
sergeant at arms to the council of 
the municipal assembly, he was a 
mere “employee” of the city, and 
not an “officer.”” Padden v. New York, 
45 Misc. 517, 92 NYS 926. 

Employees generally see infra §§ 
1613-1615. 

18. Bassler v. Gordon, 119 Kan. 
40, 237 P 907; State v. Edwards, 38 
Mont, 250, 99 P 940; Fisher v. Me- 


forms or the duties imposed upon him.*° 


council, etec., for a definite or indefi- | 


If by the 


chanieville, 225 N. Y. 210, 121 NE 
764; Olmstead v. New York, 42 N. Y. 
Super. 481; Padden v. New York, 45 
Misc. 517, 92 NYS 926. 

[a] Dairy inspector of Kansas 
City working under the direction of 
the commissioner of health and sani- 
tation is an expert employee and not 
an officer of the city. Bassler v. 
Gordon, 119 Kan. 40, 237 P 907. 

{b] Policeman, strictly speaking, 
is not a ‘‘municipal’ officer, that is, 
a “city” officer, as that term is used 
in the state constitution, declaring 
that the legislative assembly may 
provide for the election and appoint- 
ment of such municipal officers as 
public convenience may require, but 
that their term of office shall not in 
any case exceed two years; nor is 
such officer a mere servant or em- 
ployee of the municipality. State v. 
Edwards, 38 Mont. 250, 99 P 940. 

[ec] Village attorney of a village, 
authorized by a statute to appoint an- 
nually by its board an attorney, is not 
a public “officer,” but an “employee.” 
Fisher v. Mechanicville, 225 N. Y. 
210,°121 NE 764: 

19. McClendon v. Hot Springs Bd. 
of lth, 141 Ark. 114, 216 SW 289; 
Sta v. Ottawa, 84 Kan. 100, 113 P 


ds, 

[a] Eight-hour day law applies 
only to employees.—Since an office is 
distinguished from an employment, 
in that it implies tenure, duration, 
emolument, and duty, the use of the 
word “employed” in a statute, pro- 
viding that eight hours shall consti- 
tute a day’s work for all laborers, 
workmen, mechanics, or other per- 
sons employed on behalf of any city 
of the state, excludes officers. State 
v. Ottawa, 84 Kan. 100, 113 P 391. 

20. McClendon vy. Hot Springs Bd. 
of Health, 141 Ark. 114, 216 SW 289. 

21. McClendon vy. Hot Springs Bad. 
of Health, supra. 

22. Rockhill Iron, 
Taunton, 261 Fed. 434. 

23. McGrath v. Bayonne, 85 N. J. 
L. 188, 89 A 48. 

24 See infra § 1250 et seq; Coun- 
ties §§ 139, 140; States [36 Cyc 852]; 
Towns [38 Cyc 620]. 

Fire department see infra § 1445 et 


ete: Comey. 


seq. 

Police department see infra § 1271 
et seq. 

25. Kinnie v. Waverly, 42 Iowa 
486; Fee v. Richardson, 82 Kan. 190, 
107 P 789; State v. Parry, 52.Kan, 1, 
33 P 956, 21 LRA 669; In re Whiting, 


;2 Barb. (N. Y.) 518, 516, 1 Edm. Sel.” 


Cas. 498. 

“T have already remarked that an 
officer is local, (that is, a county or 
city officer,) when he is appointed for 
a city or county, and must reside and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 97497414} 


charter only municipal duties are attached to the 
office, it is merely a municipal office?® and its oc- 
eupant only a municipal officer.*7 It is sometimes 
difficult to determine what constitutes a local 
officer.*® There is a recognized distinction between 


state officers,2® whose duties concern the state at | 


large or the general public,®° and municipal offi- 
cers,*! whose functions relate exclusively to the 
particular municipal corporation.®? To say that an 
office was a local one has always meant that it was 
not a state office,?* but an office of one of the po- 
litical subdivisions or municipal corporations of 
the state.2* The mere fact that the legislature cre- 
ated the office®® and provided for the appointment 
of its first incumbent** in no way affects the char- 
acter of the office as a mere municipal office. And 
an officer performing duties which are clearly mu- 
nicipal is none the less a municipal officer because 
he was not appointed by the municipality.*’ And 
where the act itself distinctly recognizes an office 
as a municipal office, the mere fact that it contains 


provisions requiring the officer to report to -the 


state does not change his status 


perform his functions therein. . In 


as a municipal 
Britton v. 
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Steber, 62 Mo. 370; Ex p. 


[43 C. Ji] 597 
officer.*8 

The agent of a»municipal corporation is not an 
officer of the state.®® 

[§ 97414] 3. Legislative Control in General.*° Much 
of the apparent confusion and discord on the sub- 
ject of legislative control of officers is dissipated 
by a critical examination of the functions assigned 
to the office. Many officers are charged with the 
performance of both governmental*t and munici- 
pal*? duties, and may therefore be assigned to either 
class, and therefore held to be within a constitu- 
tional inhibition applicable to that elass.4% It is 
the function rather than the officer that is within 
the constitutional provision and therefore either 
within or without the legislative control.44 In the 
absence of constitutional inhibition,*® if the fune- 
tions of the office are governmental*® rather than 
municipal,*”~if they concern the general public 
more than the local community,*® although confined 
to the municipal limits,*® the officers are regarded as 
state officers;°° they are under the control of the 
legislature as are the general officers of the state.®+ 
If by force of constitutional provision, either ex- 


113 Ky. 540, 68 SW 477, 24 KyL 384, 


such a case there is no difficulty in 
determining whether he is a city or 
county officer. But when either of 
these requisites is wanting, the diffi- 
culty of -determining that question 
begins.” In re Whiting, supra. 

fa] An assessor elected pursuant 
to statute which provides that “in 
any township in which is situated a 
city or incorporated town, two town- 
ship assessors shall be elected, one by 
the voters of said township residing 
without the corporate limits of such 
eity or town at the general election, 
and the other by the voters thereof 
residing within such limits at the 
municipal election in such city or 
town, and each in the discharge of 
his duties as assessor shall be con- 
fined to that portion of his township 
in which he is elected as hereinbefore 


_ provided; and said city or town as- 


sessor shall hold his office for one 


year,” ete., is not a city but a town- 
ship officer. Kinnie v. Wagers y, 42 
Iowa 486, 487. 


[b] “The health officer is not re- 
quired by law to reside in this city 
and county, but the due performance 
of his duties in fact requires his resi- 
dence out of the county; and his func- 
tions are to be exercised out of; as 
well as in, the city and county. When 
to this is added the consideration al- 
ready mentioned—that in respect to 
the remaining requisite, it is impos- 
sible to say whether he is appointed 
for the city or for the county—it 
seems to me to be an inevitable con- 
elusion that the office of health offi- 
cer cannot with propriety be pro- 
nounced either a city or county office 
within the language of the constitu- 
tion.’”’ In re Whiting, 2 Barb. (N. Y.) 
513, 516, 1 Edm. Sel. Cas. 498. 

{c] The marshals provided for in 
each division of a city court are not 
“city officers,’ where they receive no 
compensation, from the city as such, 
but are required to collect the same 
fees as constables are authorized to 
collect for like service and to return 
the fees to the county treasurer, and 
receive from the county a_ stated 
salary per annum. Fee v. Richard- 
son, 82 Kan. 190, 107 P 789. 


26. State Vv. Lane, 181 Ala. 646, 62 
S$ 31. 
27. State v. Lane, supra. 


28. In re Whiting, 2 Barb. (N. Y.) 
513, 516, 1 Edm. Sel. Cas. 498. 

“An officer is local, (that is, .a 
county or city officer, ) when he is 
appointed for a city or county, and 
must reside and perform his func- 
tions therein.” In re Whiting, supra. 

29. See States [36 Cyc 852]. 

30. See States [36 Cyc 865]. 

31. Peo. v. Curley, 5 Colo. 412; 


Gorliss, 16-N.. D; 470, 114 NW 962; 
In re Opinion to Governor, 22 R. itt 
654, 49 A- 36; Kelley v. Cook, 21 aR 
29, 41 A 571. 

[a] The 
“state officers” 
cers” is that the duties of the former 
concern the state at large and the 
general public, although exercised 
within definite territorial limits, 
while the functions of the latter re- 
late to a particular community. Ex 
p. Corliss, 16 N. D. 470, 114 NW 962. 

32. See infra § 1250 "et seq. 

33. Matter of Brenner, 85 Misc. 
306, 71 NYS 44. 

34. Matter of Brenner, supra. See 
also. Local 38 C. J. p, 130° text and 
note 79. 

[a] 
officer.”—Peo. v. Nixon, 158 N. Y. 221, 
52 NE 1117; Matter of Lansingbure 
Bd. of Health, 43 App. Div. 236, 60 
NYS 27. 


distinction between 


35. State v. Lane, 181 Ala. 646, 62 
Sijaite 

36. State v. Lane, supra. 

a7. Atty.-Gen. v. Bond, 81 N. H. 
269, 124 A 553. 

{a] Thus, the members of the 
findnece commission of a city, al- 


though appointed by the governor and 
council, and created by a legislative 
act, who perform only duties there- 
tofore intrusted to officials clearly 
municipal are ‘‘municipal,” not state, 
officers. Atty.-Gen. v. Bond, 81 N. H. 
269, 124 A 553, 

38. Goodwin v. Bradford, 248 Pa. 
453, 94 A 139. 

[a] Inspector of weights and 
measures is a municipal officer, al- 
though required to report to the 
state. Goodwin v. Bradford, 248 Pa, 
453, 94 A 139. 

39. Peo. v. Conover, 17 N. Y. 64. 

40. Generally see Constitutional 
Law § 174; and also supra § 288 et 
seq. 
As impairing obligation of con- 
tracts see Constitutional Law § 630. 

Legislative control of municipal 
officers as to: 

Anpeinement or selection see infra 

§ 982. 
Compensation see infra § 1138. 
Eligibility see infra § 1016. 

Powers and duties see infra §§ 1186, 

1193. 

Qualification see infra § 1045. 
Removal see infra §§ 1080, 1127. 
Term of office see infra §§ 1059, 1060. 

Of particular officers see infra 
§ 1250 et seq. 

41. Governmental duties of offi- 
cers see infra § 1193. 

42. prneotnat duties of officers see 
infra § 1193 


43. See ‘Lexington v. Thompson, 


Statutory definition of “local | 


101 AmSR 361, 57 LRA 775; Peo. v. 
Hurlbut, 24 Mich, 44, 9 AmR 103; 
Peo. Vv. Detroit, 28 Mich. 228, 15 AmR 
202; Britton v. Steber, 62 Mo. 370, 
374° (“We do not regard the mayor 


and “municipal offi-|of a city as an officer under the State 


within the meaning of the constitu- 
tional provision. There is a recog- 
nized distinction between State offi- 
cers, whose duties concern the State 
at large, or the general public, al- 
though. exercised within defined terri- 
torial limits, and municipal officers, 
whose functions relate exclusively to 
the particular muncipality. (Dill. 
Mun. Corp., § 33.) A State officer may 
be connected with some of the mu- 
nicipal functions, but he must derive 
his powers from a State statute and 
execute his powers in obedience to a 
State law. State v. Valle, 41 Mo. 29. 
Whilst it is true, that the State 
grants the charter under which a 
city is organized and acts, yet those 
elected in obedience to that charter 
perform strictly municipal functions, 
and do not act in obedience to State 
laws in the manner enjoined upon 
State officers’’). 

Governmental and municipal power 
of municipal corporations distin- 
guished see supra §§ 178-180. 

44. State v. Denny, 118 Ind. 449, 
21 NE 274, 4 LRA 65; State v. Hun- 
ter, 38 Kan. 578, 17 ’P Li7; Peo. ¥. 
Hurlbut, 24 Mich. 44, 9 AmR 103; 


HPO. JV. Draper, 15 N. Y. 532. 


45. See constitutional provisions. 

46. Governmental powers gener 
ally see infra § 1186. 

47. Municipal powers 
see infra § 1186. 

48. Object of aenaioipely Ftd 
tions generally see supra § 2 

49. Territorial Medes an ex- 
if care of municipal powers see supra 

50. See supra § 974. 

51. Conn.—Perkins y. New Haven, 
53 Conn, 214, 1 A 825. 

Fla.—State v. State R. Commn., 79 
Fla. 526, 84 S 444, 

Ind.—State v. Kolsem, 130 Ind. 434, 
298 INE) 1595.14 eA 566; State v. 
Denny, 118 Ind. 382, 21 NE 252, 4 
LRA 79. 

Kan.—State v. Hunter, 38 Kan. 578, 


generally 


eB (ee some 


La.—State v. Flower, 49 La. Ann. 
1199, 22 S 623. 

Md.—Baltimore vy. State, 15 Md. 
876, 74 AmD 572. 

Mass.—Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142. 

Mich.—Davock y. Moore, 105 Mich, 
120, 68 NW 424, 28 LRA 783; Peo. v. 
Hurlbut, 24 Mich. 44, 9 AmR 103; 
Peo. v. Mahaney, 18 Mich. 481. 


‘ 


598 [43 C.J.] 


press or implied, the municipal corporation enjoys 
the right of self-government,°? the legislature has 
no control over officers with municipal functions.°* 
In some states the law of legislative control over 
municipal offices seems to be largely a question of 
publie policy; and since this is within the legisla- 
tive competency, the judicial power can interfere 


to check the legislative will only 
gresses’ constitutional limitation.** 


Officers exercising police powers.°® 
of special constitutional provision,®® it seems to be 
established that all officers, wheresoever they may 
be located and whatsoever may be their special 


functions, whose duty pertains to 


the police power of the state are state officers,°’ 
and under the direct control of: the legislature,*® 
provided such control. is not a palpable attempt 
to regulate the internal affairs of cities.>° 
class have been assigned police boards and commis- 


sioners,°° drainage boards,°! boards 


Nebr.—State v. Seavey, 22 Nebr. 
454, 35 NW 228. 

N. Y.—Peo. v. McDonald, 69 N. Y. 
362. 

Oh.—State v. Covington, 29 Oh. St. 
02 


Okl.—State v. Linn, 49 Okl. 526, 
153 P 826, AnnCasi1918B 139. 

Pa.—wNorristown vy. Fitzpatrick, 94 
Pa. 1.245539 AmB 771, 

Va.—Burch Vv. Hardwicke, 30 
Gratt. (71 Va.) 24, 32 AmR 640. 

52. See constitutional provisions. 
See also supra §§ 27, 175, 188, 204. 

53. Conn.—State v. Hine, 59 Conn. 
50, 21 A 1024, 10 LRA 83. 

Ind.—State v. Denny, 118 Ind. 382, 
21 NE 252, 4 LRA 79. 


N. J.—State v. O’Connor, 54 N. J. 
L. 36, 22 A 1091. 

N. Y.—Peo. v. McKinney, 52 N. Y. 
374, 

Tex.—Stanfield v. State, 83 Tex. 


317, 18 SW 577. 

Va.—Richmond Mayoralty Case, 19 
Gratt. (60 Va.) 673. 

54, See supra §§ 311-326. 

55. Police power generally see 
Constitutional Law §§ 412-443; cross 
references in title Police Power [31 
Cyc. 902]; and supra §§ 200-211. 

56. See constitutional provisions. 

57. ‘See supra § 974. 

58. Conn.—Perkins v. New Haven, 
53 Conn. 214, 1 A 825.. 

Ind.—State v. Kolsem, 130 Ind. 434, 
29 NE 595, 14 LRA 566. 

Kan.—State v. Hunter, 38 Kan. 578, 
LRP ATT. 

Ky.—Louisville v. 140 
Ky. 400, 131 Sw 195. 

La.—State v. Flower, 49 La. Ann. 
1199, 22 S 623. 

Md.—Baltimore v. 15 
376, 74 AmD 572. 

Mass.—Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142. 

Mich.—Davock v. Moore, 105 Mich. 
120, 683 NW 424, 28 LRA 7838; Peo, v. 
Mahaney, 13 Mich. 481. 


Vreeland, 


State, Md. 


Nebr.—State v. Seavey, 22 Nebr. 
454, 35 NW 228. 

N. Y.—Peo. v. Draper, 15 N. Y. 
532. 

Okl.—State v. Linn, 49 Okl. 526, 
153 P 826, 829, AnnCasl1918B 139 
[eit Cyc]. 


Pa.—Norristown v. Fitzpatrick, 94 
Pa. 121,39 AmR 771. 

Va.— Burch v. Hardwicke, 30 Gratt. 
(71 Va.) 24, 832 AmR 640. 

[a] “Of absolute necessity this 
power inheres in every organized 
community; otherwise there would be 
only organized suicide.” State v. 
Wordin, 56 Conn. 216, 226, 14 A 801. 

{b] In Kentucky Sp. Act March 
16, 1888 (Sp. L. [1888] c 558) § 9, 
incorporating the Louisville Gas 
Company, provided that at the be- 
ginning of each mayoralty term the 
mayor should appoint a gas expert 


-moved from office, 


wemete May (esha as Os 
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MUNICIPAL CORPORATIONS 


when it trans- 


all health and police officers of a municipality,®* al- 
though this may be dependent upon the scope of 
their official duties and the functions of the office.*4 
Eminent domain.® 
to control officers whose duty it is to exercise the 
sovereign power of eminent domain.®® 
Courts and judicial officers. 
constitutional restrictions,®’ the legislature has the 


The legislature has the power 


In the absence of 


power to abolish or alter the courts and judicial 


In the absence 
habitants.*®% 


the exercise of 


To this 
of health,®? and 


to serve until the beginning of the 
next. mayoralty term, unless. re- 
at a salary of 
three thousand dollars per annum, 
payable as provided by the salary 
ordinance in like manner with the 


salaries of other officers and em- 


ployees of the city, being required 
to make daily tests of gas furnished 
and to examine and correct gas bills, 
complaints, ete. It was held that 
such provision formed no part of 
the corporation’s charter, but created 
a municipal office defining the duties 
and fixing the salary, and was sub- 
ject to amendment or repeal in the 
exercise of the state’s police power. 
Louisville v. Vreeland, 140 Ky. 400, 
131 SW 195. 

59. See case infra this note. . 

[a] In Michigan Act April 27, 
1915 (Pub. Acts [1915] No. 81), pro- 
viding for vacations for firemen was 
held invalid under Const. art 8 for 
the reason stated in the text. Simp- 
son v. Paddock, 195 Mich. 581, 588, 
161 NW 898 (‘“‘the act as framed 
bears the brard of special legislation 
in the interest of those it directly 
benefits, rather than a beneficent gen- 
eral law in the public interest en- 
acted under a legitimate exercise of 
police power for the general wel- 
fare of the people throughout the 
State at large’). 

60. See infra § 1272. a 

61. State v.’ Flower, 49 La. Ann. 
1199, 22 S 623 (Sess, Acts [1896] No. 
114, creating a board for the purpose 
of improving the drainage of New 
Orleans, is not in violation of the 
constitutional provisions securing to 
the citizens of that city the right to 
appoint the officers to conduct the po- 
lice administration of the city, but is 
a valid exercise of the police powers 
of the state), 

62. See supra § 467. 

63. Conn.—Perkins v. New Haven, 
53 Conn. 214, 1 A 825. 


Ga.—Love v, Atlanta, 95 Ga, 129, 
22 SE 29, 51 AmSR 64. 
Kan.—State v. Hunter, 38 Kan. 


Sy eae Ly Glen Cais rd 

Mass.—Com., y. Plaisted, 148 Mass. 
sios 19 NE 224, 12 AmSR 566, 2 LRA 
set Goad v. Covington, 29 Oh. St. 

Pa.—Norristown v. Fitzpatrick, 94 
Pay 121,39 AmR i771, 

Tex.—Rusher vy. Dallas, 
1525/18 -S\W333, 

Va.—Burch v. Hardwicke, 30 Gratt. 
(71 Va.) 24, 82 AmR 640. 

Health officers generally see supra 
§ 465 et seq. 

Police officers generally see infra 
§ 1271 et seq. 

64. State v. Denny, 118 Ind. 449, 
21 NE 274, 4 LRA 65; State v. Hun- 
ter, 38 Kan, '678)°L7 ‘Pi 177 (Peorinn 
Hurlbut, 24 Mich. 44, 9 AmR 103. 


83 Tex. 


officers in a municipal corporation whenever it shall 
deem such change to be for the benefit of the in- 


[§ 975] 4. Creation and Abolition of Office®°— 
a. Creation—(1) Power To Create. Municipal offices 
can only be created by legislation.7° 
act may be either immediate, when done -by the 
general assembly, which possesses all inherent crea- 
tive power for corporations, or delegated, when the 
corporation is expressly empowered by charter or 
general law to create the office for itself.7! 


This creative 


And 


65. See generally Eminent Domain 
20 Cu gdeap box, 


66. Daley v. St. Paul, 7 Minn. 390. 
67. Peo. v. Dooley, 171 N. Y. 74, 
63 NE 815. 


68. Boyd v. Chambers, 78 Ky. 140 
(this power on the part of the legis- 
lature is not taken away by Const. 
art 4 § 41, providing that police 
courts established in any city or 
town shall remain, until otherwise 
directed by law, with their present 
power ana jurisdiction; and the 
judges, clerks, and marshals of such 
courts shall have the same qualifica- 
tions and shall be elected by the 
qualified voters of such cities or 
towns, at the same time and in the 
same manner, and hold their offices 
for the Same terms as county judges, 
clerks, and sheriffs, respectively, and 
shall be liable to removal in the 
same manner; and the general as- 
sembly may vest judicial’ powers, for, 
police purposes, in mayors of cities, 
police judges, and trustees of towns). 
See generally Courts §§ 179-183 
Judges § 11. ‘ i 

69. Creation and abolition of: 
Departmental officers see infra §§ 

1265, 1278, 12838, 1314. 
ee a see infra §§ 1250, 1255, 


70. Cal.—Woodland v. Leech, 20 
Cal. A. 15, 19, 127 P 1040, 1042 [quot 
Cyc]. 

Conn.—Brown: v. Blake, 46 Conn. 
549; State v. Hillard, 42 Conn. 168. 

Ky.—Lowery v. Lexington, 116 Ky. 
157, 75 SW 202, 25 KyL 392. 

N. J.—Hoboken y. Harrison, 30 N. 
JSD, Fi 

Pa.—Chapman v. Vandergrift Bor- 
ough, 26 Pa. Dist. 301, 44 Pa. Co. 482. 

71. Ala.—Michael v. State, 163 Ala. 
425, 50 S929; Clayton v. Martin, 7 
Ala. A. 190, 60S 963. 

Cal.—Noble v. Cleland, 100 P 254; 
De Merritt v. Weldon, 154 Cal. 545, 
98 P 5387, 671, 16 AnnCas 955; Wood- 
land) wv. Leech, 20. Calis Ar 275 219. 27 
P 1040, 1042 [quot Cyc]. 

Fla.—Jacksonville v. Bowden, 67 
Fla. 181, 64 S 769, LRA1916D 913, 
AnnCas1915D 99. 

Il].—kKucharski v. Harrison, 264 Ill. 
563, 106 NE 488; Bullis v. Chicago, 
235- Ill. 472, 85 NE 614; Garretson v. 
Fox Lake, 154 Ill. A. 58. 

Mass.—Atty.-Gen. v. Tillinghast, 
re Mass. 539, 89 NE 1058, 17 AnnCas 

N. J.—Morzis v. Fagan, 85 N. J. L. 
617, 90 A 267; Anderson v. Camden, 
58 N. J. L. 515;°33 A> 846. 

N. Y.—Sullivan v. McAneny, 145 
App. Div. 413, 130 NYS 24; Barton vy. 
Hire ore 141 App. Div. 295, 126 NYS 


Pa.—Chapman v. Vandergrift Bor- 
pet 26° Pay Dist. 302; 44 “Pai s@or 
Tex.—Brown v. UWhr; (Civ? AL) 7187 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tT 
§§ 975-976] 


a city has no authority to create an office where 
it is not expressly so empowered by a statute or 
a charter provision,’? unless the power has been 
conferred upon it at least by necessary implica- 
tion.” The delegated right to provide for the 
appointment of an officer does not involve or imply 
the right to provide for substitutes and alternates 
ad ‘libitum.’* And the right to prescribe the power 
and duties of a designated official and to endow 
him with that power doés not carry with it the 
right to endow several persons in the alternative 


MUNICIPAL CORPORATIONS 


[43 C.J.] 599 


with that power.’® 

[§ 976] (2) Exercise of Power. Offices may be 
created not only by express and positive act of 
legislation, but also by implication, as where an 
office is referred to as existing, and the duties of 
the officer are preseribed;7* but the implication 
must be plain and certain. Creation by the mu- 
nicipality ean only be effected by means of ordi- 
nance or by-law,** and a resolution of the common 
council has been held ineffective for such a pur- 
pose.7° The use of any language which shows the 


SW 381; Ex p. London, 73 Tex. Cr. 
208, 1638 SW 968. 
Kelly, 154 Wis. 482, 


Wis.—State v. 
143 NW 153. 

[a] Statutory provision that there 
shall be such other officers besides 
those named, aS may be provided by 
ordinance, authorizes an ordinance, 
creating the office of superintendent 
of the garbage department. Ex p. 
London, 73 Tex. Cr. 208, 163 SW 968. 

[b] ‘Greater New York Charter 
(1) requiring the board of aldermen, 
on recommendation of the board of 
estimate and apportionment, to fix 
the salary of officers, simply confers 
the power to fix the salary of every 
officer whose compensation is paid 
out of the city treasury, except day 
laborers, teachers, examiners, and 
members of the supervising and 
teaching staff of the department of 
education, and does not authorize the 
creation of positions. Sullivan v. 
McAneny, 145 App. Div. 413, 130 NYS 
24. (2) And under a provision au- 
thorizing the trustees cf Bellevue and 
Allied Hospitals to appoint employees 
subject to civil service laws and 
rules, the power to create the posi- 
tion of inspector of construction of 
Bellevue and Allied Hospitals is in 
the trustees, but the board of esti- 
mate and apportionment and _ the 
board of aldermen have authority to 
fix the salary. Barton v. Brannan, 
141 App. Div. 295, 126 NYS. 47. 

[ec] Under the Cities and Villages 
Act requiring cities organized there- 
under, including the city of Chicago, 
to elect a city council which by ordi- 
nance might provide for the election 
or appointment of such offices as it 
deemed recessary, the Chicago city 
council had authority to create the 
offices of second deputy superintend- 
ent of police and inspector of moral 
conditions and to prescribe their du- 
ties and powers. Kucharski v. Har- 
rison, 264 Ill. 563, 106 NE 488. 

{[d] Under New Bedford City 
Charter vesting the administration of 
its fiscal and municipal affairs in the 
mayor and council, and providing 
that the council shall ‘‘appoint or 
elect all subordinate officers not 
herein ctherwise directed,’”’ and ‘‘de- 
fine their duties and compensations” 
where these are not fixed by law, the 
city council may by ordinance create 
the office of assistant city auditor. 
Atty.-Gen. v. Tillinghast, 203 Mass. 
539, 89 NE 1058; 17 AnnCas 449. 

[e] Under San Antonio City Char- 


ter providing for the creation by the! 


commission of ‘‘offices and employ- 
ments,’”’ reference is not had to elec- 
tive and appointive offices already 
enumerated and limited in the char- 
ter, but the words ‘“‘offices” and ‘‘em- 
ployment” are necessarily synony- 
mous. ‘ Brown v. Uhr, (Tex. Civ. A.) 
187 SW 381. 

[f] Although commission form of 
government was not legally adopted, 
the incumbent of the office of city 
clerk of Jersey City created by the 
charter thereof is not entitled to the 
office of city clerk created by the 
commissioners after the supposed 
adoption, of the commission form of 
government, the office being of a dif- 
ferent character from the charter of- 
fice. Morris v. Fagan, 85 N. AIF 
617, 90 A 267. 

Source and delegation of power 
generally see supra §§ 173-199. 

72. Cal.—Dadmun v. San Diego, 9 


Cal. A. 549, 99 P 9838. 

Ky.—Lowery vy. Lexington, 116 Ky. 
157, 75 SW 202, 25 KyL 392. 

N. J.—Hoboken v. Harrison, 30 N. 
ds. Lage tos 

N. Y.—Jacobs v. Elmira, 147 App. 
Div. 438, 182 NYS 54; O’Connor v. 
Walsh, 83 App. Div. 179, 82 NYS 499; 
Van Fleet vy. Walsh, 122 Misc, 316, 
202 NYS 745; Fisher v. Mechanic- 
ville, 94 Misc. 134, 157 NYS 518 [rev 
on other grounds 172 App. Div. 426, 
158 NYS 908 (rev on other grounds 
225 N. Y. 210, 121 NE 764)]. 

Or.—MacDonald v. Lane, 49 Or. 530, 
90, P 281. 

Pa.—Chapman v. Vandergrift, 26 
Pa. Dist. 301, 44 Pa. Co. 482. 

[a] City has no power to create 
any office other than those provided 
for in the constitution and its char- 
ter. Lowery v. Lexington, 116 Ky. 
157, 75 SW 202, 25 KyL 392. 

[b] In the absence of express au- 
thority (1) a municipal corporation 
cannot create an office, define its 
duties, and invest the incumbent with 
the powers of a municipal officer 
(Chapman y. Vandergrift, 26 Pa. Dist. 
301, 44 Pa. Co. 482 (borough man- 
ager)) (2) especially where such ac- 


tion conflicts with statutory pro- 
visions (Chapman v. Vandergrift, 
supra). 

{cj “Litigation” means actions of 


a civil nature only.—Under a charter 
providing “that the common council 
shall have control of all litigation of 
the city, and may employ other at- 
torneys to take charge of any such 
litigation, or to assist the city attor- 
ney therein,’ the term ‘‘litigation of 
the city” applies to actions of a civil 
nature only, and the council has no 
power to appoint a special prosecutor 
to prosecute criminal violations of 
ordinances. Dadmun y. San Diego, 
9 Cal. A. 549, 99 P9832. 

73. Fluker v. Union Point, 132 Ga, 
568, 64 SE 648; State v. Kelly, 154 
Wis. 482, 148 NW 153. 

{a] Broad general welfare fea- 
ture.—Under a statute which gives 
the common council extensive powers 
as to the creation of offices and in the 
furtherance of commerce, a - city 
council has the authority to create 
the office of superintendent of trade 
and. commerce. State v. Kelly, 154 
‘Wis. 482, 143 NW. 153. 

{b] Night watchman.—The mayor 
and council of the city of Union 
Point have no authority under its 
charter, authorizing the enactment of 
lordinences necessary for the good 
government of a city, to create the 
office of night watchman, provide 
that he shall serve until the ordi- 
nance is repealed, fix his hours of. 
duty, prescribe his duties, and pro- 
vide that he shall be paid a stated 
sum per night as a salary. Fluker 
v. Union Point, 132 Ga. 568, 64 SEH 
648. 

74. State v. Mackie, 82 Conn. 398, 
74 A 759, 26 LRANS 660. 

[a] Charter of city of Waterbury 
authorizing the board of aldermen to 
provide for the appointment or elec- 
tion of such employees as are not 
otherwise provided for and as may be 
required, for the proper transaction 
of the business of a city and pre- 
scribe their duties and compens«tion, 
did not confer authority on the board 
to ereate public offices, to provide for 
the. choice of incumbents, and to en- 


dow such incumbents with portions 


of the sovereign power at pleasure, 
such provision being limited in its 
application to employees, and hence 
it did not authorize the creation of 
the office of deputy building inspec- 
tor. State v. Mackie, 82 Conn. 398, 74 
A 759, 26 LRANS 660 

75. State v. Mackie, supra, . 

76. Cal.—Woodland y. Leech, 20 
Grey 15, 19, 127 P 1040, 1042 {quot 
Cye 

Conn.—State v. Kennedy, 69 Conn: 
220) 387 A 503. 7 

y.—Lowry Vv. sexington, 113° Ky. 
763, G3 SW 1109, 24 KyL 516. 

Mo.—Erhst v. Springfield, 145 Mo. 
A. 89, 130 SW 419; Weesner y. Cen- 
tral Nat. Bank, 106 Mo. A. 668, 80 
Sw 319 

Wis.—State v. Darby, 179 Wis. 147, 
190 NW 994. 

77. Cal.—Woodland vy. Leech, 20 
CalsAsi5> 191-127 P0420, e042 [quot 
Cye]. 

CS dade cea v. Hillard, 42 Conn. 
aug a Pe v. Chicago, 204 Ill_A. 

N. Y.—Grieb v. A a 94 App. 
Div. 133, 87 NYS 108 

Pa. —Chapman Vv. SEL phot 3 Bor- 
Hey a 26 Pa. Dist. 301, 44 Pa. Co. 

78. Cal—Woodland v. Leech, 20 
Cal. Ay 15, 19127 P* L040 1042 [quot 
Cyc]; Noble v. Cleland, 7 Cal. Unrep. 
Cas. 362, 100 P 254. 

Ill.— Peo. v. Coffin, 282 Til. 599, 119 
NE 54; Bullis v. Chicago, 235 Ill. 472,_ 
85 NE 614; Peo. vy. Chicago, 202 Ill. 
OS's Rudnick v. Chicago, 199 TH. 
A..375; Peo. v. Blair, 82 Ill. A. 570. 

Ky —-Lowry Vv. Lexington, 113 ‘Ky. 
768, 3 SW _ 1109, 24 KyL 516. 

Mich.—Kriseler v. Le Valley, 122 
Mich. 576, 81 NW 580. 

Mo.—State v. Reber, 226 Mo. 229, 
126 SW 397; Edwards v. Kirkwood, 
162 Mo. A. 576, 142 SW 1109. 

[a] City, subject to Cities and 
Villages Act, cannot create an office 
except by ordinance passed in ac- 
cordance with the provisions requir- 
ing a two-thirds vote of aldermen. 
Peo. v. Coffin, 282 Tll. 599, 118 NE. 


Municipal civil service com- 
mission is powerless to create of- 
fices. -~Peo. v. Chicago, 202 Ill. A. 
BR: Rudnick v, Chicago, 199 Ill, A. 
3 

[ec] Appointment of clerks or as- 
sistants——(1) Ordinances, authoriz- 
ing the president of the improvement 
board and the city comptroller each 
to “designate an assistant, clerk or 
other subordinate” to do. clerical 
work, do not create new offices as au-, 
thorized by charter, the appointees 
not being “city officers,” but clerks 
or assistants to the officer appointing 
them. State v. Reber, 226 Mo. 229, 
126 SW 397. (2) Where a statute 
amending a municipal charter pro- 
vides that an officer therein author- 
ized shall be entitled to such clerical 
assistance as the council shall deem 
necessary, an ordinance creating a 
city paymaster and defining the du- 
ties which are fairly comprehended 
by the act, will be deemed not to 
ereate a new office, but to provide 
assistance. for the officer first named, 
notwithstanding such misnamement. 
Henniger v. Memphis, 120 Tenn. 555, 
111 Sw 1115, 

79. Barton v, Brannan, 141 App. 
Div. 295, 126 NYS 47. 
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intent to create the office is sufficient,8° and it is 
not necessary for the creation of an office that the 
council declare in express words that such office is 
ereated.®+ 

Changing name of office. An ordinance merely 
changing the name of an incumbent’s position in 
the city employ does not create a new position re- 
quiring a new appointment.®? 

Necessity of fixing duties and compensation. It 
has been held that the creation of a new office by 
the council cannot become effective until at least 
the duties of the office are created and defined, and 
are thus required by law of the officer.8° That the 
compensation of a police judge is not provided for 
under a statute providing for a commission form 


of government does not violate an article of the 


constitution providing that the legislature shall fix 
the amounts of municipal officers’ salaries, as the 
legislature might have intended that the police judge 
should serve without compensation.** 

Omission in compilation of statutes. The mere 
inadvertence in omitting from a compilation of the 
statutes the name of a particular officer from the 
statutory list of municipal officers will not be 
deemed to evidence a legislative intention to change 
the provision as to who are city officers,®> but in 
any event the words in the statute, ‘‘and such other 
officers as the common council may deem necessary,’’ 
clearly authorize the common council to create the 
office if it did not already exist.*® 

[§ 977] b. Abolition*’“—(1) Power To Abolish— 
(a) In General. The power creating a municipal 
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office has, in the absence of statutory or constitu- 
tional restraint,®® the right to abolish it,®® if done 
in good faith;°° and a constitutional provision that 
the compensation of no municipal officer shall be 
changed during his term of office does not impair 
such right.°? ik city charter will not be so con- 
strued as to empower the council to destroy the 
city government by abolishing all the city offices, 
where the language is susceptible of an application 
which will not produce such absurd results.” 

[§ 978] (b) Effect of Veteran Acts. The right 
of municipal authorities to abolish an office in-good 
faith, and for reasons of economy, is not affected 
by the so-called veteran acts providing that veteran 
soldiers or sailors or volunteer firemen, holding 
positions by appointment, shall not be removed 
therefrom except for cause.°* But where an ordi- 
nance purporting to abolish such an office is only 
a device for the purpose of removing the incum- 
bent while the office practically still remains in ex- 
istence, it is an evasion of the law, and void.% 

[S$ 979] (c) Effect of Civil Service Acts.°° A civil 
service act does not prevent the abolishing by the 
proper municipal authority of an office held by a 
civil service employee when done in good faith.% 
And the placing of a position in the competitive 
class by the civil service commission will not pre- 
clude its abolition by the proper municipal au- 
thority.°7 But the right to abolish an unnecessary 
position cannot be used to conceal the discharge 
of an employee in violation of the civil service law,® 
or to cireumvent the effect of a decree of the court 


80. Peo. v. Chicago, 202 Ill. A.]| Bullis v. Chicago, 235 Ill. 472, 85 NE|no power to abolish an office. Peo. v. 
105. 6L45; Crook—-v., Peo;/-106— Fl. 32373, PeonwGhicaco; 202 Pil. Avei05: 

81. Peo. v. Coffin, 279 Tll. 401, 117} v. Brown, 83 Tll. 95. $0. Gardner v. Lowell, 221 Mass. 
NE 85; Peo. v. Chicago, 202 Ill. A Ind.—Downey v. State, 160 Ind. 578,] 150, 108 NE 937; Peo. v. Ham, 166 N. 
105. 67 NE 450; Goodwin v. State, 142 Ind.} Y. 477, 60 NE 191 [rev 57 App. Div. 

[a] Ordinance creating an office| 117, 41 NE 359; State v. Wilson, 142] 367, 68 NYS 298]; Peo. v. La Grange, 


when it goes into effect.—Where an 
ordinance creates an executive de- 
partment to be known as the depart- 
ment of public welfare, in which are 
created two bureaus, to be known as 
the bureau of employment and the 
bureau of social surveys, the chief 
officers of which are named as the 
superintendent of the bureau of em- 
ployment and the superintendent of 
the bureau of social surveys and the 
duties of the respective bureaus are 
prescribed, the ordinance sufficiently 
indicates the intention of the council 
to start this executive department 
-into operation at once with two bu- 
reaus, under the direction of a super- 
intendent of each, and the offices are 
not left to be provided for or pre- 
scribed in the future by the council 
but are then created ky the ordinance 


itself: Peo. ‘v. Coffin, 279 Ill. 401, 117 
NE 85. 

g2. Gilmur -v. Seattle, 69 Wash. 
289, 124 P 919, 

83. Hudson v. Johnson, 30 R. I. 
194, 74 A178. 

84. State v. Sheldon, 29 Wyo. 233, 
213° P 92. 

85. State v. Darby, 179 Wis. 147, 
190 NW 994. 


86. State v. Darby, supra, 

87. FPower to remove see infra §§ 
1079-1081. See also supra § 974% 
text and note 68. 

88. See constitutional provisions, 

Effect of: 
Civil service acts see infra § 979. 
Veterans’ acts see infra § 978. 

g9. Ala.—State v. Lanier, 197 Ala. 
1,72 S 320. 

Fla.—Jacksonville v. Smoot, 83 Fla. 
575, 92 S 617; Jacksonville v. Bowden, 
67 Fla. 181, 64 S 769, LRA1916D 913, 
AnnCas1915D 99. 

Ga.—Raley vy. Warrenton, 120 Ga. 
365, 47 SH 972. 

Ill.—Gathemann v. Chicago, 268 Ill. 


292, 104 NE 1085 [aff 183 Ill. A. 210]; 


Ind. 102, 41 NE 361. 
Ky.—Underwood v. Wilhite, 139 


Ky. 116, 129 SW 548 [reh den 141 
Ky. 130, 182 SW 141]; Frankfort v. 
Brawner, 100 Ky. 166, 37 SW 950, 38 
SW 497, 18 KyL 684. 

Mass.—Gardner  v. Lowell, 221 
Mass. 150, 108 NE 937, 

Mich.—Atty.-Gen. v. Cogshall, 107 
Mich. 181, 65 NW 2. 

Mont.—State v. Wittmer, 50 Mont. 
22, 144 P 648; State v. Edwards, 40 
Mont. 287, 106 P 695, 20 AnnCas 
239. 

N. J.—Schneidler y, Atlantic City, 
Veen. 127 A 825. 

Y.—Allison v. Welde, 172 N. Y. 

tae 65 NE*:263; Koch v. New York, 
DEB eva fa Woe hth "46 NE 170; Peo. v. 
BxOOmI a 149 NY “Ye 215, 48 NE 
554, 


Okl.—Bridgman v. Roberts, 40 Okl. 
495,' 497, 1389 P 518: [eit ‘Cyc. 

Pa.—In re Summit Hill, 50 Pa. Su- 
per. 117 [aff 240) Pa. 396, 87 A'857]; 
Robbins v. Wilkes-Barre, 37, Pa. Su- 
per. 382; Roddy v. Reynolds, 31 Pa. 
Co. 145; Com. v. Moir, 7 LackLegN 


50. 

S. C.—Stone v. Mahon, 88 S, C. 576, 
579, a SE 300 [cit Cyc]. 

S. D._State.v. Gray, 44 S. D. 60, 
182 NW 320. 

Tenn.—Van Dyke v. Thompson, 136 
Tenn. 136, 189 SW 62; Waldraven vy. 
Memphis, 4 Coldw,. 431. 

Utah.—Heath v. Salt Lake City, 16 
Utah 374, 52 P 602; McAllister v. 
Swan, 16 Utah 1, 50 P 812. 

Wash.—State v. Seattle, 109 
Wash, 629, 187 P 339; State v. Seat- 
tle, 82 Wash. 464, 144 P 695; Foster 
Rie Hindley, 72° Wash, -'657,.- 1317p 
' [a] Mayor cannot discontinue of- 
fice where power reposed in council. 
ae v. Hindley, 72 Wash. 657, 131 


[b] Civil service commission has 


7 App. Dive Sait, 40 NYS 1026; Silvey 


v. Boyle, 20 Utah 205, 57° P. 880; 
Be ee v. Seattle, 109 Wash, 629, 187 


91. Gilbert v. Paducah, 115 Ky. 
160,-72 SW 816, 24 KyL 1998; Bridg- 
man. v. Roberts, 40 Okl. 495, 497, 139 
P5183 [eit Cyc]. 

92. Fenet v. McCuiston, 105 Tex. 
299, 147 SW 867 [rev (Civ. A.) 144 
SW 1155]. 

93. Babcock v. Des Moines, 
Iowa 1120, 162 NW 763; 
v. Jersey City-St., etc.. Comrs., 61 
INO a 46 39) wn 710; Boylan vy. 
Newark Police Comrs.,' 58 N. J. L. 
1338, 32 A 78; Newark Fire Comrs. v. 
Lyon, 53 N. ah L. 632, 23 A. 274; Evans 
v. Hudson County, 53 Nui J. Die 585,522 
A 56; Peo. v. Brooklyn, 149 N, Y. 215, 
43 NE 554 [rev 91 Hun 308, 36 NYS 
172]; Peo. v. Simis, 18 App. Div. 199, 
45 NYS $40's “Peow we Kine, 180 App: 
Div 400, 42 NYS 961. 

[a] Presumption of duty in abol- 
ishing office.——In a mandamus pro- 
ceeding by a Union veteran, whose 
position under a municipality has 
been abolished by the city officers, 
to compel his reinstatement, the pre- 
sumption is that such officers did 
their duty in abolishing the position. 
Peo. v. Simis, 18 App. Div. 199, 45 
NYS 940. 

94. Babcock vy. Des Moines, 180 
Iowa 1120, 162 NW 763; Womsley v. 
Jersey City, Os ING td 16, 499, 39 A 
710; Carroll v. Bayonne, (N. J. Sup.) 
128 A 234. 

95. Civil service acts see also in- 
fra §§ 1039-1048, 1127-1137 
wees Chicago v. Peo, 136 Ill. A, 

97. Blatz v. Esser, 189 App. Div. 
763, 179 NYS 143. 

98. Peo. v. Coffin, 282 Ill. 599, 119 
NE 54; Boston. Comr. Public Works 
v. Justice Municipal Ct., 228 Mass. 12, 
116 NE 969. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 979-981] 


restraining the city from removing the incumbent.®® 
And a vacaney cannot be created in a position in 
the competitive classified municipal civil service by 
an ordinance which abolishes the position and then 
reéstablishes exactly the same position with merely 
a change of name.? 

[§ 980] (2) Exercise of Power—(a) In General. 
Every city office, created by its charter, is subject 
to abolition by a change or amendment of the char- 
ter,? although the term for which a claimant thereto 
was elected has not expired.* The absolute and 
unconditional repeal of a municipal charter,* or the 
substitution of another charter with inconsistent 
provisions, without any saving clause as to the right 
of officers under the former charter,® abolishes all 
offices thereunder. The adoption of a general law 
in place of the city’s special charter abolishes all 
offices,’ not excepted or provided for by the law 
itself.’ When the fact is found that a new act is 
intended to be a substitute for all former statutes 
upon the same subject, a provision that inconsistent 
statutes are repealed cannot be deemed sufficient 
evidence that the general purpose of the act is thus 
limited and restrained in its operation;® but where 
there is an absence of language indicating that a 
former statute was intended to be abolished in toto, 
the presence of language expressing a purpose to 
repeal only inconsistent laws will not have the ef- 
fect of abolishing an office existing under a statute 
not inconsistent therewith. A statute providing 
for the election of a board to succeed other officers 
prior to the expiration of their term of office op- 
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erates as an abolition of their offices;!° but a 
statute, although purporting to abolish municipal 
offices, cannot have the effect of removing officers 
holding under the city charter when the act re- 
stores the offices under another name.'! An office 
need not be abolished by express terms when the 
intention of the legislature so to do is shown by a 
construction of the statute as a whole.? 

[§, 981] (b) By Municipality. If the city ordi- 
nance professes to abolish an office in one clause 
and in another to reinstate it, the office is not abol- 
ished in fact.1* Although a municipal office may 
be abohshed for economical or beneficial reasons, 
and the incumbent deprived ot his office, although 
protected by a tenure of office statute,'* an incum- 
bent of municipal office cannot be deprived of his 
office by a removal contrary to the terms of such 
a statute when such action leaves the office and 
creates a vacancy to which another may be ap- 
pointed,?® but it has been held that, the abolition 
of an office being an act of legislative power, the 
intent of the municipality in making such aboli- 
tion cannot be reviewed by the court.1® The words 
‘facvents’’ and ‘‘employees’’*7 do. not inelude a 
superintendent appointed by the mayor,!® and an 
ordinance under authority of a statute fixing a 
schedule of employees and agents, but omitting a 
superintendent, and abolishing all other offices and 
positions than those named, does not abolish such 
office.t9 

An office created by ordinance may be abolished 
by ordinance ;*° but although the office may be abol- 


such office shall cease to exist at the| that the office of prosecuting attorney 


. 99. State v. Seattle, 83 Wash. 91, 
jaa P 61. first election hereunder, simply means 
1. Tiernan v. Cincinnati, 18 OhN]| that the municipality cannot continue 
PNS 145. an office, although authorized by its 
. 2 Ala—State v. Lanier, 197 Ala.| charter, if such office is not author- 
BS pe tty 0 ized by the municipal law, but does 
Cal.—Peo. v. Davie, 114 Cal. 363,/ not mean that all offices which are 
46 P 150. authorized by the municipal act, and 
Fla.—Jacksonville v. Smoot, 83 Fla.| as to which such act gives a discre- 
bid, 92 S 67. tion, must of necessity be continued 
Tex.—Bennett vy. Longview, (Civ.| because required by the original 
A.) 268 SW 786. charter. State v. Warrior, 181 Ala. 
W. Va.—Booten y. Pinson, 77 W.| 642, 62 S 69. 
Va. 412, 89 SE 985, LRA1917A 1244. {b] After .separation of county 
3. Peo. v. Davie, 114 Cal. 363, 46| and city.—The office of collector of 
P 150; Booten v. Pinson, 77 W. Va.| St. Louis County does not exist in 
412, 89 SH 985, LRA1917A 1244. the city of St. Louis since the scheme 


4 Crook v. Peo., 106 Ill. 237; Peo. 
v. Brown, 83 Ill. 95; Jackson v. Kan- 
sas City, (Mo. A.) 162 SW 666; San- 
ders v. Kansas City, 175 Mo. A. 367, 
162 SW 663; In re Huntingdon Bor- 
ough, 3 Pa. Dist. 435. 

fa] General act repealing special 
charter.—Although the act of May 
23, 1893 is a general act, yet, since it 
abolishes the office of assistant bur- 
gess in “all of the boroughs,” and 
provides that in “each” borough a 
chief burgess shall be elected for 
three years, and repeals all acts and 
parts of acts inconsistent therewith, 
it is to be construed to apply to bor- 
oughs organized under special char- 


ter. In re Huntingdon Borough, 3 Pa. 
Dist!. 435. ‘ 

5. Ala.—State v. Warrior, 181 Ala. 
642, 62 S 69 


Tp -Crook eva, 1 e0s, 01068 Ils (23:74 
McAlevy v. Chicago, 207 Ill, A. 350. 

Miss.—Jackson v, State, 102 Miss. 
663, 59 S 878, AnnCas1915A 1213. 

Mo.—State v. Kansas City, 303 Mo. 
50, 259 SW 1045; State v. Walsh, 69 
Mo. 408; Jackson v. Kansas City, (A.) 
162 SW 666; Sanders vy. Kansas City, 
175 Mo. A. 367, 162 SW 663. 

N. Y.—Peo. v. Feitner, 30 App. Div. 
241, 51 NYS 1094 [aff 156 N. Y. 694 
mem, 51 NE 1093 mem]. 

Oh.—State y. Jennings, 57 Oh. St. 
415, 49 NE 404, 68 AmSR 723. 

[a] Offices discretionary under 
charter.—A statutory provision, that 
should there be any office existing 
under the charter of such city or 
town not authorized by this chapter, 


of separation was adopted. State v. 
Walsh, 69 Mo. 408. 

[ec] Changing to commission form 
of government.—Jackson vy. State, 102 
Miss. 663, 59 S 878, AnnCas1915A 
1213; 

{[d] Although the constitution 
prescribes| the only method for re- 
moval of officers so far as the courts 
are concerned, it is not a violation of 
their constitutional rights for the 
legislature to incidentally abolish 
offices and officers as is done by a 
statute providing for a commission 
form of government in cities. Jack- 
son y. State, 102 Miss. 663, 59 S 873, 
AnnCasi915A 1213. 

6. Bullis v. Chicago, 285 Ill. 472, 
85. NE 614 [rev 188 Ill. A. 297]; 
Crook v. Peo., 106 Ill. 237; 
Brown, 83 Ill. 95; Peo. v. Blair, 
Ml. -A. 570 faff 181 EL. + 460,~54 NE 
1024]; Barrett v. New Orleans, 32 La. 
Ann, 101. 

7, Bullis v. Chicago, 285 Ill. 472, 
85 NE 614; Calhoun v. Jett, 192 Ky. 
383, 238 SW 794; Com. yv. Ricketts, 9 
Kulp (Pa.) 3861; Parrish v. Wilkes- 
Barre, 9 Kulp (Pa.) 201. 

[a] Qn adoption by city of the 
commission form of government 
which abolishes city officers except 
mayor, police judge, and prosecuting 
attorney, in view of a subdivision 
providing that all laws applicable to 
third-class cities not inconsistent 
with the act shall continue, and a 
subdivision empowering commission- 
ers to appoint necessary employees, 
it was not the legislative purpose 


in third-class cities be abolished, and 
incumbents may serve until expira- 
tion of term for which elected, and 
are entitled to compensation to such 
time. Calhoun v. Jett, 192 Ky. 383, 
_ RE ree 
E Ollard v. Gregg, 77 N. H. 
90 A 176. ih weeny 
9. Pollard v. Gregg, supra. 


10. State v. Gray, 44 S. D, 60, 
NW 320. st ape 
11. Malone v. Williams, 118 Tenn. 


390, 103 SW 798, 121 AmSR 1002. 


12. Street v. Cloe, 207 Ala. 631, 93 
S 591. 
13. Christenson v. Portland, 89 Or. 


GR ye) bata: 

14. Cahill v. West Hoboken, 90 N. 
Ji TS V8h a Ode Aw 1477, 

15. Cahill v. West Hoboken, 
pra, - 
16. Downey v. State, 160 Ind. 578, 
67 ae 450. 

17. Agents and employees gener- 
ally see infra § 1613 a hee hae: 

18. State v. Brodie, 177 Mo. A. 382 
164 SW 233. : 


su- 


19. State v. Brodie, supra. 
20. Ala.—Wilkinson vy. Birming- 
ham, 193 Ala. 139, 68 S 999. 


Cal.—O’Neill v. Williams, 53 Cal. A. 
1, 199 P 870; Foley v. Oakland, 33 
Cal. A. 128, 164 P 419. 

I1l.—Gathemann v. Chicago, 268 Ill. 
292, 104 NE 1085 [aff 183 Ill. A. 210]. 

Ind.—Downey v. State, 166 Ind. 578, 
67 NE 450 (recognizing rule). 

Ky.—Underwood y. Wilhite, 139 
Ky. 116, 129 SW 548 -[reh den 141 
Ky. 130, 1832 SW 141). 

Mass.—Dynaghy v. Macy, 167 Mass. 
178, 45 NE 87. 

Mont.—State v. Edwards, 38 Mont. 
250, 99 P 940. 

N. J.—Cahill v. West Hoboken, 90 
N. J. L. 398, 101 Ay 417; 

Oh.—State v. Colson, 7 Oh. A. 488. 

Or.—Christenson y. Portland, 89 
Or. 609, 175 P 1385 (recognizing rule). 

Tex.—San Antonio y. Micklejohn, 
89 Tex. 79, 33 SW 735. 

Wash.—State v. Seattle, 82 Wash. 
464, 144 P 695. 

[a] Provisions of city charters re- 
stricting the power of. removal of 
public officers and employees refer to 
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ished indirectly as well as directly,?1 it has been 
held that a resolution is not effective for that pur- 
An office created by ordinance is abolished 
by the repeal of the ordinance;** and the repeal 
ot an ordinance passed pursuant to a statute es- 
tablishing a board abolishes all appointive positions 
But it has been held that, 
although the charter authorizes a city to create an 
office, where it also declares how an officer shall 
be elected and for what term and prescribes his 
duties, the municipal authorities have no power to 
abolish the office during that term.?° 

An office created by the legislature cannot be abol- 
ished: by the city,?° unless the city council is given 


pose.” 


under such a board.?4 


the power by statute to do so.” 
Manner of abolition. 


Where the legislature sees 
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action under a commission form: of government 
shall be taken to abolish an office, and to provide 
that the minutes must show a compliance with the 
requirements thus laid down, if such legislation is 
mandatory, any action not in substantial accordance 
therewith is null and void.”8 

[§ 982] 5. Appointment or Election?°—a, Power— 


While there is some.authority to 


the effect that people of a municipal corporation 
have an inherent power under an inherent right 
of local self-government,*° 
choose the officers of the municipality,*! the general 
rule is that a municipality derives its power to 
appoint or elect municipal officers from some con- 


not surrendered, to 


stitutional, statutory, or charter provision, express 


fit to declare in express terms. how any municipal 


removals for lapse of duty and the| 


like, and are not a restriction upon 
the power of the council to abolish as 
many of the places or offices. once 
provided for as it chooses, by abol- 
ishing the offices or places them- 
selves, provided such action is taken 
in good faith. O’Neill v. Williams, 
53) Cal Ac 11.99 P 87.0; AYE 

[b] The act of a-city council in 
abolishing an office is an exercise OF 
legislative power. Foley v. Oakland, 
83 Cal. A. 128. 164 P 419. 


21. State v. Seattle, 82 Wash. 464, 
144 P 695. 
[a] Change of system.—The act 


of a city in changing its system of 
taking care of garbage so that the 
weighing of garbage was no longer 
necessary constituted an abolishing 
of the civil service position of gar- 
bage weigher. State v. Seattle, 82 
Wash. 464, 144 P 695. ’ 

22. Wilkinson vy. Birmingham, 193 
Ala. 139, 68 S 999; Cahill v. West Ho- 
boken, 90 N. J. L. 398, 101 A 417; 
San Antonio v. Micklejohn, 89 Tex. 
79, 38 SW 735. ; { 

[a] . Waiver by incumbent.— Where 
the commission of a city could, by 
ordinance, abolish the office of police 
recorder, one whose office was abol- 
ished by resolution waives objections 
to the method employed by acquiesc- 
ine therein. Wilkinson v. Birming- 
ham, 193 Ala. 139, 68 S 999. 

23. Donaghy v. Macy, 167 Mass. 
178, 45 NE 87. 

24. State v. Colson, 7 Oh. ‘A. 438. 

25. Wilson v. Dalton, 135 Ga. 240, 
246, 69 SE 163. 

“The powers of a mayor and coun- 
cil are entirely different from those 
of the legislature. The latter exer- 
cises the general legislative power of 
the State. The former have such 
powers as the legislature may confer 
upon them, and are subject to such 
restrictions as the legislature may 
declare, within the limits of the con- 
stitution. In the present case, after 
the office had been created and the 
officer elected and qualified, the 
mayor and council had no authority 
to abolish the office during the term 
fixed by the charter.” Wilson v. Dal- 
ton, supra. 

26. Marquis v. Santa Ana, 103 Cal. 

661, 37 P 650; Schneidler v. Atlantic 
City, CN. J. Sup.) 127 A 825. 

[a] Board of commissioners of a 
city, maintaining a commission form 
of government, in abolishing the of- 
fice of mercantile appraiser, did not 
abolish an office created by a statute 
in.excess of the board’s authority as 
the statute creating such an Office 
does not apply to such cities, and the 
office was created by the board. 
Schneidler v. Atlantic City, (N. J. 
Sup.) 127 A 825. 

[b] In Montana, under a statute 
authorizing a council to abolish any 
office appointment to which is made 
by the mayor with its advice and 
consent, and to discharge an officer so 
appointed, but that “no office created 


by this title’ shall be abolished by 
it, it may, by ordinance, abolish any 
office appointment to which is made 
by the mayor with its advice ’and 
consent, and may,require any elected 
officer to perform any duties of an 
appointed officer whose office is abol- 
ished, although such later officers 
cannot be affected otherwise by the 
action of the council. State v. Hd- 
wards, 38 Mont. 250, 99 P 940. 

27. Powell v. Portland, 114 Or. 
328, 235 BP 274: 

[a] Subordinate officers.—Portland 
council may abolish subordinate of- 
fices, incumbents of which hold un- 
der provision of Commission Charter 
§ 143, that incumbents of offices, un- 
der Legislative Charter of 1903, not 
expressly abolished, shall continue 
until their successors under this 
charter are chosen, since that section 
must be construed with § 82, which 
gives council power by ordinance to 
abolish subordinate offices. Powell v. 
Portland, 114 Or. 328, 235 P 274. 

28. Rome v. Reese, 19 Ga, A. 559, 
91 SE 880. 

[a] Procedure mandatory. — The 
act of the General Assembly of 
Georgia, providing for a commission 
form of government for the city of 
Rome, is mandatory in requiring, for 
the abolition of an existing municipal 
office, a recommendation of the first 
commissioner, and that all votes 
daken thereon shall be by “aye” or 
“no,” and shall so appear on the 
minutes of the commission; and 
where the minutes not only fail to 
show such a recommendation, but 
also fail to set forth the “aye’’ and 
“no” vote as prescribed, parol evi- 
dence of such recommendation and 
vote is not admissible. Rome vy. 
Reese, 19'Ga. A. 559, 91 SH 880. 


29. Agents or employees see infra 
§ 1616 et seq, 
: =i we eaescn Officers see infra 
“ 20. See supra § 188. 


31. See infra text and notes 47-50. 
Constitutional provisions see infra 

text and notes 53-64. 
181 Ala. 


32. Ala.—State v. 
646, 62 S 81. 

Colo.—Dunton v. Peo., 86 Colo. 128, 
87 P 540 [foll Peo. v. Burrell, 36 Colo. 
444, 87 P 548; Peo. v. Lawson, 36 Colo, 
442, 87 P 543]. yi 

Ga.—Sell v. Turner, 138 Ga. 106, 74 
SE 7838. \ 

Ida.—Vinevard v. Grangeville, 15 
Ida. 4386, 98 P 422. 

Ill.—Peo. v. Pollock, 306 Ill. 358, 
137 NE 820; Peo. v. Freeman, 242 I1l. 
152, 89 NE 667; Peo. v. Morrow, 181 
Ill. 315, 54 NE 839. 

Ky.—Buckner y. Gordon, 81 Ky. 665. 

La.—New Orleans Bd. of Public 
Utilities v. New Orleans R., etc., Co., 
145 La. 308, 82 S 280. .« 

Me.—State v. Shaw, 64 Me. 268. 

Mich.—Kopezynski v. Schriver, 194 
Mich. 553, 161 NW. 238; Bay City 
Tract., etce., Co. v. Bay City, 155 Mich. 
398, 119 NW 440; Allor v. Wayne 


Lane, 


or implied,*? the appointment to be made** or the 


County, 43 Mich. 76, 4 NW 492; Peo. 
v. Hurlbut, 24 Mich, 44, 9 AmR 103. 
Minn.—State v. Ehrmantraut, 63 
Minn. 104, 65 NW 251. 
Nev.—State v. Ruhe, 24 Nev. 251, 
52 P 274; State v. Swift, 11 Nev. 128. 


N. H.—State v. Wimpfheimer, 69 
N. H. 166, 38 A 786. 
N.* Y.—Peo. ‘Vv. :-Draper,’'15 N.Y. 


532; Peo. v. Ahearn, 131 App. Div. 
30, 115 NYS 664 [aff 196 N. Y. 221, 
89 NE 930, 26 LRANS 1153]. 

N. C.—Harriss v. Wright, 121 N. C. 
172, 28 SE 269. : 

N.: D.—State> ve Frazier, | 39° (N. D?! 
430, 167 NW 510. 

Oh.—Fitzgerald v. Cleveland, 88 
Oh. St. 338, 103 NE 512, AnnCas1915B 
106; Reutener v. Cleveland, 107 Oh. 
St. 117, 141 NE 27; State v. Hillen- 
brand, 100 Oh. St. 339, 126 NB 309; 
State v. George, 92 Oh. St. 344, 110 
NB 951. 

Pa.—Com. v. Likeley, 267 Pa. 310, 
110 A 167; Chapman vy. Vandergrift 
pope oe 26 Pa. Dist. 301, 44 Pa. Co. 


Tex.—Brown v. Galveston, 97 Tex.” 
1, 75 SW 488; Ex p. Levine, 46 Tex. 
Cr. 364, 81 SW 1206; Ex p. Lewis, 45 
Tex. Cr. 1, 73 SW 811, 108 AMSR 929. 

Utah.—Whipple v. Henderson, 13 
Utah 484, 45 P 274. 

Va.—-Roche v. Jones, 87 Va. 484, 12 
SE 965. : 

Wash.—In re Blewett St., 59 Wash. 
485, 110 P 29. 

Wis.—State v. Krez, 88 Wis. 135, 59 
NW 593. i 

[a] In Massachusetts, Articles of 
Amendment to the Constitution § 2 
recognizes the right and duty of the 
general court to determine what 
powers, privileges, and immunities 
should be granted to any city for its 
regulation and government, and se- 
cures to the inhabitants the right to 
give or withhold their consent to the 
establishment of a new municipal 
government, making it plain that dif- 
ferent cities may be established with 
different kinds of government, differ- 
ent officers, and different modes of 
electing them, Graham vy. Roberts, 
200 Mass. 152, 85 NE 1009. 

Home rule charter generally sce 
supra: § 27, 

SS. See infra §§ 1004-1006. ' 

“It was _not the intention of the 
framers of the constitution, nor of 
the people who adopted it, to require 
the election of each and every officer 
of a municipal corporation.” In re 
premett St., 59 Wash. 485, 487, 110 
“Whether the term ‘elect’ or ‘ap- 
point’ be used in the charter the 
power of the council over the sub- 
ject matter is the same. It is in 
reality an appointing power.” State 
v. Tyrrell, 158 Wis. 425, 434, 149 NW 
280, AnnCas1916E 270. 

[a] City board of estimates is not 
an unconstitutional board because ap- 
pointed by the common council in- 
stead of elected by the electors of the 
city under the constitution providing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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election. to be held*4 in . the mode prescribed by ¢on- 
stitution, statute, charter, or ordinance, as the case 
may be; and it is competent for the legislature to 
within constitu- 
tional limitations, the right to elect or appoint its 
own officers,®° and the power to ordain whether an 
office shall be elective or appointive.*® 
of appointment of municipal officers need not be 
given by direct and exclusive legislation.®? 
conferring upon a particular officer sole power to 
supervise a municipal function gives him power 
_ to appoint the officers necessary 


grant to municipal corporations, 


function.*8 


Legislative control in general.°? 
dictions the power to appoint or select municipal 
officers is considered an attribute of the sovereignty 
of the state,*® which can be exercised by municipal 


corporations only by virtue of a 


that judicial officers of cities shall 
be elected and all other officers shall 
be elected or appointed at such time 
and in such a manner as the legis- 
lature may direct. Bay City Tract., 
etce., Co. v. Bay City, 155 Mich. 393, 
119 NW 440. 

{b] SBiection by council consti- 
tutes an appointment.—(1) Where a 
borough president of the city of New 
York has been removed by the gov- 
ernor, and the board of aldermen 
votes to reinstall him in office under 
Greater New York Charter providing 
that a vacancy in the office of bor- 
ough president is to be filled for the 
unexpired term by a majority vote 
of all the members of the board of 
aldermen then in office representing 
the borough, their act, although 
termed an “election” by the charter 
is an appointment within constitu- 
tion providing that all city officers 
whose election or appointment is not 
provided for by the constitution shall 


be elected by the electors of the city 


or some division thereof, or appointed 
by such authorities thereof as the 
legislature shall designate. Peo. v. 
Ahearn, 131 App. Div. 30, 115 NYS 
664 [aff 196 N. Y. 221, 89 NH 930, 26 
LRANS 1153]. (2) The election of a 
city clerk under a statute authorizing 
the council and mayor of third class 
cities constitutes an appointment and 
not an election, an “election” being 
the embodiment of the popular will, 
and a clerk so appointed may be re- 
moved by the council at its will. 
eed v. Likeley, 267 Pa. 310, 110 A 
167. 

[ec] Power to avoid election by 
appointing officer to act ex officio.— 
Where an act of the legislature, pro- 
viding for the election of a police 
judge in a city at the biennial elec- 
tion, is modified by a provision, to the 
effect that the council may provide by 
ordinance that the city clerk shall be 
ex officio police judge, and the city 
council passes an ordinance to that 
effect prior to the regular election 
next ensuing, then it became unneces- 
sary to elect a police judge at such 
election. Vineyard v. Grangeville, 15 
Ida, 436, 98 P 422. 

Appointment by: 

Branches of council see infra § 1002. 
Mayor and council see supra § 1000. 
Mayor or council see ane § 999. 

34. See infra §§ 9 996. 

[a] City charter Popevaaine that 
the voters in the several wards shall 
elect annually one supervisor in each 
ward, in addition to the township 
supervisor to’ which the township of 
Olney is entitled, and § 2, providing 
that each ward at the city election 
shall elect one supervisor, ete., was 
repealed by implication by Township 
Organization Law, the intent in en- 
acting the latter act being to give 
towns representations on the county 
board in proportion to their popula- 
tion. Peo. v. Freeman, 242 Til. 152, 
89 NE 667. 

‘{[b] “lection” not limited to vote 


MUNICIPAL CORPORATIONS 


ture;4* and in 


The power 


An act 


to perform the 


In some juris- 
provide for the 


governmental in 


grant from the ! cern.47’ 
of electors.—A city charter providing 
for the election by the council of one 
of their number as mayor does not 
conflict with the Home Rule Act re- 
quiring each city charter to provide 
for the election of a mayor, since 
“election” is not limited in its mean- 
ing to the process of choosing a per- 
son for a public office by vote of the 
qualified electors. Kopezynski_ v. 
Schriver, 194 Mich. 553, 161 NW 238. 

35. Vineyard v. Grangeville, 15 
Ida. 436, 98 P 422; Peo. v. Pollock, 306 
Ill. 8358, 137 NE 820; In re Cleveland, 
J. Li, 188, 19) Ay 17, 20) A 31%, 


36. Ball v. Fagg, 67 Mo. 481. 

87. State v. Ehrmentraut, 63 Minn. 
104, 65 NW 251. 

38. Sykes v. Heinzman, 100 N. J. 
Te, 126 125 AN 7) inion, Paes Co. ..v. 
Ryan, 2 Wyo. 408. Compare Coving- 
ton Bd. of Aldermen vy. Covington, 
129 Ky. 410, 111 SW 1007, 33 Kyl; 
880 (holding that, where it is pro- 
vided that a statutory superintendent, 
shall not make any appointments un- 
til the number and compensation of 
appointees and employees shall have 
been fixed by ordinance, the superin- 
tendent has no power to make any 
appointment until so authorized by 
the council, but when by ordinance 
the council authorizes the appoint- 
ment, the superintendent has the 
right of appointment and the board 
of councilmen could not elect a per- 
son to hold the position created by 
them). 

39. Generally see 
Law §§ 174, 320, 540, 541, 
and also supra § 288 et seq. 


Constitutional ! 
623-640; 


40. Peo. v. Pollock, 306 Ill. 358, 
137 NE 820. See also cases infra 
note 44. 

41. See supra text and note 32. 


42. See supra text and note 35. 

43. See infra text and notes 53- 
64. 

44, Ala.—State v. Lane, 181 Ala. 
646, 62 S 31; State v. Matthews, 153 
Ala. 646, 45 S 307. 

Cal.—In re Bulger, 45 Cal. 553. 

Colo.—Peo, v. Warl,,42 Colo. 238, 
94 P 294; In re Senate Bill, 12 Colo. 
188, 21 P 481. 

Fla.—State v. Johns, 109 S 228. 

Ga.—Lambert v. Norman, 119 Ga. 
351, 46 SE 433; Americus v. Perry, 114 
Ga. 871, 40 SH 1004, 57 LRA 230. 

Ill.—Peo. v. Pollock, 306 Ill. 358, 
137 NE 820. 

Kan.—State v. Hunter, 38 Kan. 578, 


Mes alert 

Md.—Johnson vy. Luers, 129 Md. 
521, 99 A 710. 

Mass.—Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142 

Minn.—State. v. Ehrmantraut, 63 
Minn. 104, 65 NW 251; Daley v. St. 
Pawly « Minn, 390. 

Mo.—St. Louis County Ct. v. Gris- 
wold, 58 Mo. 175. 
Nebr.—Redell. v. Moores, 63 Nebr. 


219, 88 NW 2438, 93 AmSR 431, 55 
LRA 740 [overr State v. Moores, 55 


or appointment.” 
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state;#* and, while the legislature may grant to 
municipal corporations the right to elect or ap- 
point their own officers,** the selection of municipal 
officers, unless inhibited by the constitution,‘ is 
within the control or supervision of the legisla- 


the exercise of such control or 


supervision the legislature may prescribe the man- 
ner for the selection.*® 
mining the validity of statutes directly providing 
for the appointment or election of municipal offi- 
cers have considered the question whether the fune- 
tion of the office is local, pertaining strictly to local 
affairs, or governmental, 
and have held that the legislature may directly 


Some decisions in deter- 


of state-wide concern ;*® 


appointment or selection of mu- 


nicipal officers whose functions deal with matters 


character and of state-wide con- 


But whenever the function of the office 


Nebr. 480, 76 NW 175, 41 LRA 624]; 

oe v. Seavey, 22 Nebr. 454, 35 NW 
Nev.—State v. Swift, 11 Nev. 128. 
N. H.—Gooch v. Exeter, 70 N. H. 

oe 48 A 1100, 85 AmSR 637. 

ene Y.—Peo. v. Pinekney, 32 N. Y. 


N. D.—State v. Frazier, 39 N. D. 
430, 167 NW 510. 

Oh.—State v. Smith, 44 Oh. St. 348, 
7 NE 447, 12 NE 829; State v. Cov- 
ington, 29 Oh. St. 102; Bonebrake vy. 
Wall, 11 Oh. Dec. (Reprint) 38, 24 
CincLBul 175. 

Pa.—Com. v. Moir, 199 Pa. 534, 49 
A 351, 85 AmSR 801, 53 LRA_ 837; 
Perkins v. Slack, 86 Pa. 270; Fhila- 
delphia v. Fox, 64 Pa. 169. 

R. I.—Newport v. Horton, 22 R. IL. 
196, 47 A 312, 50 LRA 330. 

Tenn.—House v. Creveling, 147 
Tenn. 589, 250 SW 357. 

Va.—Roche y. Jones, 87 Va. 484, 12 
SE 965. 

Wash.—In re Blewett St., 59 Wash, 
485, 110 P 29. 

W. Va.—Booten vy. Pinson, 77 W. 
Va. 412, 89 SE 985, LRAI917A 1244. 

[a] “In many of the states of this 
pl EN, the theory of local self- 
government for municipalities does 
not prevail, but, on the contrary, the 
power of the legislature to appoint 
or control municipal officers is as- 
serted.” Public Sery. Commn. v. 
Helena, 52 Mont. 527, 539, 159 P 24 
[eit Cyc]. 

{b] There is no such thing as a 
“vested right,” in the strict sense 
of that term, in a municipal office 
that places it above legislative con- 
trol, and the same power that 
creates such an office can abolish it. 
Crook v. Peo., 106 Ill. 237. 

45. Peo. v. Earl, 42 Colo. 238, 257, 
94 P 2944 Peo. v. Pollock, 806 Ill. 358, 
137 NE 820. See cases supra note 44. 

“The legislature, in the absence of 
limiting constitutional provisions, 
has plenary power to adopt, for their 
[mynicipal corporations] government, 
such measures as shall, in its judg- 
ment, best accomplish the purpose 
for which they are created, including 
the creation and manner of filling 
municipal offices, either by election 
Peo. v. Earl, supra. 

46. Test of legislative control as 
to office generally see supra § 974%. 

Nature of functions of municipal 
officers generally see infra §§ 1186- 
1190, 11938-1197. 

47. Conn.—Perkins v. New Haven, 
58 Conn, 214, 1 A 825. 

Ga.—Americus v. ree Aep Ga. 
871, 40 SH 1004, 57 LRA 2 

Ind.—State v. Kolsem, 130 ind. 434, 
29 NE 595, 14 LRA 566; State vy. 
Denny, 118 Ind. 382, 21 NE 252, 4 
LRA 79. 

Kan.—State v. Hunter, 38 Kan. 578, 
iM eae alle er ca 

La.—State v. Flower, 49 La. Ann. 
1199, 22 S 623: 

Md.—Baltimore v. State, 15 Md. 
376, 74 AmD 572. 
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and the duties of the officer are peculiarly or ex- 
clusively municipal, the legislature, having created 
the municipality and the offices and prescribed their 
duties and compensation, has exhausted its power ;** 
and although it may thereafter amend the charter*® 
and thus destroy the office,°° it may not choose | 
or designate the person to hold the office and dis- 
charge its duties or provide for their appointment 
by other agency than the electorate or authorities 
While the regulation of the 
internal local affairs may inhere in a municipal cor- 
poration as an incident of its character as a pri- 


of the municipality.®** 


Mass.—Com. v. Plaisted, 148 Mass. 
ee 19 NE 224, 12 AmSR 566, 2 LRA 


Mich.—Davock v. Moore, 105 Mich. 
120, 68 NW 424, 28 LRA 788; Peo. v. 
Mahaney, 13 Mich. 481. 

Nebr.—Redell v. Moores, 63 Nebr. 
219, 88 NW 248, 93 AmSR 4381, 55 
LRA 740; State v. Seavey, 22 Nebr. 
454, 35 NW 228. : 
ete Y.—Peo, v:. Pinekney, 32 N.Y: 
Regus etate v. Covington, 29 Oh. St. 


Okl1.—State v. Linn, 49 Okl. 526, 153 
P 826, AnnCas1918B 139. 

Or.—David v. Portland Water Com- 
mittee; 14 -Or. 98,.12' P' 174. 

Pa.—Norristown y. Fitzpatrick, 94 
Pa. 121,.39-AmR (7715 

Va.—Burch v. Hardwicke, 30 Gratt. 
(71 Va.) 24, 32 AmR 640. 

[a] Where the officer is really a 
state officer and not a municipal offi- 
cer, the general statute of the state 
and not the charter of the city con- 
trols his election. State v. Koeln, 
270 Mo. 174,°192 SW 748 (collector 
of revenue for the city of St. Louis). 

43. Ind.—Turpen y. Tipton Coun- 
pat Ind. 172; Coffin v. State, 7 Ind. 

Ky.—Boyd v. Chambers, 78 Ky. 140. 


La.—Reynolds v. Baldwin, 1 La. 
Ann. 162. ' 

Mich.—Simpson yv. Paddock, 195 
Mich. 581, 161 NW 898; Stow v. 


Grand Rapids, 79 Mich. 595, 44 NW 
1047; Peo. v. Mahaney, 13 Mich. 481. 
Miss.—Kendall v. Canton, 53 Miss. 
526; Swann y. Buck, 40 Miss. 268. 
N. Y.—Peo. v. Devlin, 33 N. Y. 269, 
88 AmD 3877; Conner v. New York, 5 
N. Y. 285; Peo. v; (Warner, 7 Hill 81; 
Peo. v. Morrell, 21 Wend. 563) 
Wis.—State v.:Von Baumbach, 12 


Wis. 310. 
49. See supra § 134 et seq. 
50. See supra § 980. 
51. State v. Fox, 158 Ind. 126, 63. 


NE 19; State v. Denny, 118 Ind. 449, 
21 NE 274, 4 LRA 65; Evansville v. 
State, 118 Ind. 426, 21 NE 267, 4 LRA 
93; State.v. Denny, 118 Ind. 382, 21 


NE 252, 4 LRA 79; State v. Barker, | 


116 Iowa 96, 89 NW 204, 93 AmSR 
322, 57 LRA 244; 


24 KyL 384, 101 AmSR 361, 57 LRA 
775; Peo. v. Detroit, 28 Mich. 228, 15 
AmR 202; Peo. v. Lothrop, 24 Mich. 


235; Peo. ‘v.. Hurlbut, 24 Mich. 44, 
9 AmR 108. 
[a] “At common law the citizens 


of towns and cities were subjects of 
the crown, but their officers were not 
crown Officers. Cities and towns 
elected their officers, and those offi- 
cers enforced for them the customs 
and by-laws of their towns and cities. 
The citizens of London set great 
store upon electing their mayor: 
‘Come what might they would have 
no king but the mayor.’—1 Stubbs 
Const. History, 674.” State v. Lane, 
181 Ala. 646,°652, 62. S 31. 

[b] The constitutional provision 
that ‘all officers whose appoint- 
ments are not otherwise provided 
for in this Constitution shall be 
chosen in such manner as now is, or 
hereafter may be, prescribed by law,” 
is not a surrender of the right of the 
people of the municipality to local 


Lexington v.| 
Thompson, 113 Ky. 540, 68 SW 477,: 
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self-government, including the right 
to select their own Officers. State v. 
Denny, 118 Ind. 449, 21 NE 274, 4 
LRA. 65. ‘ 

52. Combs v. Bonnell, 109 SW 898, 
899, 838. KyL 219 (“The state always 
says, or may say, by what officers of 
a strictly private corporation certain 
of its corporate functions must be 
discharged, although it would be 
clearly incompetent for the Legisla- 
ture to directly regulate and control 
such affairs of the corporation. “It; 
then, it be conceded that a municipal 
corporation possesses a private char- 
acter, as to matters pertaining there- 
to it may regulate and control them 
within the scope of the powers grant- 
ed to it, aS any other private corpora- 
tion might do. Certain public .offi- 
cers, such as police and members of 
council, and all who by the nature of 
their positions serve the whole state 
in so far as their jurisdictions ex- 
tend in dealing with matters with 
which the state as a whole is con- 
cerned, and which might have been 
required of any other body of magis- 
trates with as much legal propriety, 
are confessedly subject to direct con- 
trol by the state through its Legisla- 
ture. But mere employees, firemen, 
street cleaners, hostlers, janitors, and 
the like, it has been held by this 


-court in Lexington v. Thompson, 113 


Ky. 540, 68 SW 477, 24 Kyl 384, 101 
AmSR 361, 57 LRA 775, are not the 
subject of legislative control’). 

53. See supra §§ 27, 175, 176. 

54. Buckner v. Gordon, 81 Ky. 
665; McAneny v. New York Bd. of 
Estimate, etc., 232 N. Y. 377, 134 NB 
187; Peo. v. Bradley, 207 N.. Y. 592, 
101 NE 766; Scott’. v. Saratoga 
Springs, 199 N. Y.. 178, 92 NE 393; 
Peo, v. Dooley, 171 N. Y. 74, 68 NE 


815; Rathbone v. Wirth, 150 N. Y. 
| 459, 45 NE 15, 34 LRA 408 [aff 6 
App. Div. 277, 40 NYS 535 (dist: 


Rogers v. Buffalo, 123. N..Y.-178, 25 
NE 274, 9 LRA 579)]; Peo. v. Ray- 
mond, 37 N. Y. 428, 5 Transcr: A. 233, 
85 HowPr 173; Peo. v. Ahearn, 131 
App. Div. 30, 115 NYS 664 [aff 196 
N. Y. 221, 89 ANE 930, 26 LRANS 
1153]; Peo. v. Sturges, 27 App. Div. 
$87, 60 NYS-5, [aff 156 N. Y..580,:51 
NE 295]; In re Lester, 21 Hun (N. Y.) 
130; Peo. v:. Blake, 49 Barb. (N.-Y.) 
9; Peo. v. Acton, 48 Barb. (N. Y.) 524, 
33, HowPr 52; Peo. \v. Partridge, 
Mise. 697, 78 NYS 249; Kelly v. Van 
Wyck, 35 Misc. 210, 71 NYS 814; 
Senior v. Boyle, 167 NYS 96 [aff 179 
App. Div... 746, 167 NYS 140 (aff 221 
N. Y. 414, 117 NE 618)]; Whipple v. 
Henderson, 138 Utah 484, 45 P 274; 
O’Connor v. Fond du Lac, 109 Wis. 
2538, 85 NW 327, 58 LRA 831; State v. 
Krez, 88 Wis. 135, 59 NW _ 593; Cole v. 


Black River Falls, 57 Wis. 110, 14 
NW 906. 

55. [a] Colorado.—Const. art 5 
§ 85, providing that the legislature 


“shall. not delegate to. any special 
commission, private corporation or 
association any power to make, su- 
pervise or interfere with any mu- 
nicipal improvement, money, prop- 
erty or effects, ... or perform any 
municipal function whatever,” does 
not prevent the legislature’ from 


creating a board of public works for’ 


the city of Denver, the boards of 


38) 


vate corporation, and cannot be direetly regulated 
and controlled by the legislature, it is competent 
for the state in creating such corporation to pro- 
vide by what body of the local magistracy such 
function shall be exercised.*? 

Effect of constitutional provisions. 
dent to the American doctrine of home rule,°* in 
some jurisdictions the local right of municipal cor- 
porations to choose their own officers is secured 
by force of express constitutional guaranty ;>* and 
in the subjoined notes are cases construing various 
constitutional provisions.°® 


Ags an inci- 


The common constitu-_ 


which are to be appointed by the gov- 
ernor with the advice and consent oO 
the senate, charged with duties and 
endowed with powers relating to the 
expenditure of city funds, the pay- 
ment and cancellation of outstanding 
city warrants and the making of pub- 
lic improvements, as such board is 
not a “special commission,” but a 
department of the city government. 
ye Senate Bill, 12 Colo. 188, 21 P 
[b] In Kentucky (1) the former 
constitutional provision for the “‘elec- 
tion” of municipal officers for such 
terms and in such manner as might 
be prescribed by law was held to 
exclude any power of appointment 
which might otherwise exist in the 
legislature or executive officers of 
the state. Speed v. Crawford, 3 Mete. - 
207. (2) A statute providing for the 

appointment by the circuit judges 
having jurisdiction in cities of the 
first class of a bond recorder for 
such cities, who shall possess the 
qualifications of county clerks and be 
subject to the laws regulating them, 
and who shall have the exclusive 
right to take appearance bonds ‘of 
persons arrested in the city, for 
which he is appointed, does not pro- 
vide for an officer of cities of the 
first class but creates an office of the 
state for the discharge of duties hav- 
ing no relation to the city govern- 
ment, and the statute is not invalid 
because it provides for his appoint- 
ment by the circuit judges. York v. 
Ross, 139 Ky. 215, 129 SW 580. 

{e] Louisiana.—Const. art 319, 
providing that the electors of the 
city of New Orleans shall have the 
right to choose the public officers 
who shall be charged with the exer- 
cise of police power and of the ad- 
ministration of the affairs of the 
corporation in whole or in part, and 
art 320, excepting from the operation 
of- art 319 those boards ‘whose 
powers extend beyond the limits of 
the parish and two thirds of whose 
members are chosen by the city 
council or appointed by the mayor, 
are not violated by Acts (1902) No. 
79 p 106, as amended by Acts (1904) 
Nos. 96, 179 pp 214, 369; requiring 
the parish of Orleans to erect a 
courthouse, providing that the state 
shall contribute toward the erection 
of the building and be a part owner 
thereof, and confiding the detail of 
the construction to a board, three 
members of which are to be chosen 
by the city, since the acts do not 
affect the police power of the city or 
its power of administration. . Bene- 
Soa New Orleans,-115 La. 645, 39 
S 792. 

{d] In Minnesota L. (1909) c 170 
authorizing the cities and villages to 
adopt the commission form of gov- 
ernment is constitutional and valid. 
State v. Mankato, 117 Minn. 458, 136 
NW 264, 41 LRANS 11l¢ 

[e] In New York (1) under con- 
stitutional ‘provision the legislature 
cannot directly or indirectly appoint 
local officers or authorize their ap- 
pointment by state officials, or extend 
the terms of local officers already 
elected or appointed, or limit the 
power of local authorities in the ap- 
pointment of local officers. Scott v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tional provision to the effect that all city officers 
whose election is not otherwise provided for shall 


Saratoga Springs, 199 N. Y. 178, 92 
NE 3938; Peo, v. State Bd. Tax Comrs., 
174 N. Y. 417, 67 NE 69, 105 AmSR 
674, 68 LRA 884; Peo. v. Dooley, 171 
N: Y. 74,.63 NE. 815; In re Brenner, 
Ogi oe Xe Ls e OO ON Bie coe) PaO. nN. 
Mosher, 1638 N. Y.:32, 57 NE 88, 79 
AmSR 552; Peo. v. Palmer, 154 N. Y. 
133, 47 NE 1084; Peo. v. Randall, 151 


N. Y. 497, 45 NE 841; Rathbone v. 
Wirth, 150 -N: Y. 459, 45, NE 15, 34 
LRA 408; Peo. v. Foley, 148 N. Y. 


677, 48 NE 171; Peo. v. Albertson, 55 
NEL S.. 503 Weo:-ve, Crooks, 53° JN. TY; 
648; Peo. v. McKinney, 52 N. Y. 374; 


Peo. v. Raymond, 87 N. Y. 428, 5 
Transcr. A. .233, 35 HowPr 173 ;° De- 
voy v. New York, 36 N. Y. 449; 


Matter of Haase, 88 App. Div. 242, 
85 NYS 462; Saratoga Springs v. Van 
Norder, 75 App. Div. 204, 77 NYS 
1020; Fox v. Mohawk, etc., Humane 
Soc., 25 App. Div. 26, 48 NYS 625 
[aff 165 N. Y¥.. 517, 59.NBE °353,- 80 
AmSR 767, 51 LRA 681] (L. [1896] 
e 448, giving to humane societies in 
certain cities the right to collect a 
license on dogs and to kill or con- 
fiscate unlicensed dogs, vested in a 
private corporation the execution of 
certain police powers, and in effect 
made it a public officer, and was 
therefore in violation of the constitu- 
tional provision); Kelly v. Van Wyck, 
35 Misc. 210, 71 NYS 814; Warner v. 
Peo., 2 Den. 272, 43 AmD 740. (2) 
City magistrates of New York are 
within this provision. They must be 
either elected or appointed as therein 
provided, and the legislature cannot 
provide both for their election and 
appointment; nor can it extend their 
term while in office. Peo. v. Dooley, 
171 N. Y. 74, 63 NE 815; Kelly v. Van 
Wyck, supra. (3) The office of mayor 
of the city of New York, whether a 
constitutional office because recog- 
nized in Const. art 12 § 2 or not, Is a 
local office, which under the consti- 
tutions of 1846 and 1895 must be 
filled by election by the people or by 
appointment from local officers, and 
the legislature has no power to fill it 
in any other manner, and, so long as 
the term of office is not reduced, the 
one holding a certificate of election 
thereto is entitled to hold the office 
until ousted as the result of a gu- 
dicial determination or removed for 
misconduct. Metz v. Maddox, 189 
N. Y. 460, 82 NE 507, 121 AmSR 909. 
(4) The New York civil service stat- 
ute and rules enacted thereunder, 
permitting the selection of one from 
three persons on an eligible list of 
candidates for appointment to a city 
position, give ample power of selec- 
tion to the appointing board, and are 
therefore valid, although a statute 
which confines the appointment to a 
single person on the eligible list is 
invalid as interfering with the con- 
stitutional right of local authorities 
to select their own officers. Peo. v. 
Gaffney, 142 App. Div. 122, 126 NYS 
1027. [aff 201 N. Y. 535 mem; 94 NE 
1098 mem]. (5) New York City 
Charter § 717, added to Ll. (1901) 
ce 466, by L. (1908) p 1175 ¢ 511 § 1, 
by which prison matrons and assist- 
ants and persons performing duties 
as such for the preceding three years 
in the department of corrections were 
continued in office under that title, is 
not unconstitutional as an appoint- 
ment by the legislature to a munici- 
pal position. Peo. v, Coggey, 132 
App. Div. 268, 117 NYS 65.- (6) The 
charter of a village provided that the 
board of trustees should elect ‘‘some 
suitable person who Shall be a resi- 
dent and taxpayer of said village to 
the office of president of the village.” 
L. (1902) c 5¢6 provides that the 
president of the village shall appoint 
five sewer, water, and street commis- 
sioners, authorizing such commission- 
ers to appoint many of the other offi- 
cers of the village. It was held that 
the law of 1902 is not in conflict with 
Const. art 10 § 2, providing that all 
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Village officers whose election or ap- 
pointment is not provided for by the 
constitution shall be elected by the 
electors of such villages, or by some 
division thereof, or appointed by such 
authorities thereof as the legislature 
shall designate for that purpose, as 
such constitutional provision does not 
make it necessary for village officers 
to be either elected by the people or 
appointed by those elected by the 
people. Scott v. Saratoga Springs, 
LOO INS, ye WLS; 9210 IN) OOS. (7) 
The legislature may amend or re- 
peal expressly or by implication the 
Civil Service Law, provided Const. 
art 5 § 9 is not contravened, requir- 
ing both appointments and promo- 
tions to be according to merit and fit- 
ness to be ascertained so far as prac- 
ticable by competitive examinations. 
Peo. v. Bingham, 130 App. Div. 112, 
114 NYS 702 [aff 196 N. Y. 519 mem, 
89 NE 1109 mem, and foll Peo. v. 
Bingham, 130 App. Div. 118, 114 NYS 
707]. (8) Local judicial officers, like 
city magistrates, are within Const. 
art 10 § 2. Peo. v. Dooley, 171 N. Y. 
74, 63 NE 815; Kelly-v. Van Wyck, 35 
Misc. 210, 71 NYS 814. (9) They are 
also within the special provision of 
art 6 § 17, that all judicial officers in 
cities, whose election or appointment 
is not otherwise provided for in the 
constitution, shall be chosen by the 
electors of such cities or appointed 
by some local authorities thereof. 
This applies to city magistrates and 
prevents the legislature from ap- 
pointing them or authorizing their 
election or appointment otherwise 
than as therein provided. Peo. v. 
Dooley, supra. (10) But the act of 
May 10, 1895 (L.. [1895] c¢ 601), abol- 
ishing the office of police justices in 
the city and county of New York and 
terminating the powers and jurisdic- 
tion of such justices and their courts, 
was held constitutional. Koch vy. 
New York, 152 N. Y. 72, 46 NE 170. 
To same effect Coulter v. Murray, 4 
Daly 506, 15 AbbPrNS 129. (11) The 
constitution does not prevent the 
legislature from establishing police 
districts including the territory of a 
municipal corporation and appointing 
a board of commissioners with power 
to appoint and control all policemen, 
etc. In such case the members of the 
board of commissioners are State and 
not local officers. Peo. v. Draper, 15 
N.Y. 582 [citrto this ‘effect Peo. v. 
State Bd. Tax Comrs., 174 N. Y. 417, 
67 NE 69, 105 AmSR 674, 63 LRA 
884]. (12) Similar acts creating a 
new system by erecting a metropoli- 
tan fire or sanitary district, a metro- 
politan board of excise, and a capital 
police district, each embracing the 
territory of two or more municipal 
divisions of the state, have also been 
sustained, although functions for- 
merly belonging to the local officers 
were thereby.transferred to state offi- 
cers. Metropolitan Bd. of Health v. 
Heister, 37 N. Y. 661 (sanitary dis- 
trict); Peo. v. Shepard, 36 N. Y. 285 
(capital police district); Metropoli- 
tan Bd. of Excise v. Barrie, 34 N. Y. 
657 (metropolitan board. of excise) ; 
Peo. v. Pinckney, 32 N. Y. 3877 (fire 
district). (13) It is held, however, 
that the legislature cannot appoint or 
control the local power of appoint- 
ment or election of the police depart- 
ment and officers in a city only, 
Rathbone v. Wirth, 150 N. Y. 459, 45 
NE 15, 34 LRA 408. (14) And an act 
which establishes a police district 
consisting of a city, with a police 
force already organized, and three 
small patches of sparsely settled 
territory, in all less than a square 
mile, was held unconstitutional as an 
obvious attempt to evade the consti- 
tutional restriction relating to home 
rule, because it was designed for the 
city only. Peo. v. Albertson, 55 N. Y. 
50. (15) L. (1911) c 842 §§ 1, 2, creat- 
ing the terminal station commission 
of the city of Buffalo to act under the 
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be elected by the electors of the city, or be ap- 
pointed by such 


authorities thereof as the legisla- 


statute, did not violate Const. art 10 
§ 2 providing that all city officers 
whose election or appointment is not 
provided for by the constitution shall 
be elected by the electors or ap- 
pointed by such authorities thereof 
as the legislature shall designate, and 
all other officers whose offices may be 
hereafter created shall be elected or 
appointed as the legislature may di- 
rect, members of the terminal com- 
mission being new officers and their 
duties being new duties, except as to 
a part of them theretofore performed 
by existing officers. Peo. v. Bradley, 
207 N. Y. 592, 101 NE 766. (16) The 
constitutional provision does not pre- 
vent the legislature, in enacting laws 
creating a commission of a city, from 
itself appointing the commissioners. 
Hanrahan Vv. Terminal Station 
Commn., 152 App. Div. 349, 136 NYS 
1001 [rev on other grounds 206 N. Y. 
494, 100 NE 414]. (17) Members of 
New York rapid transit commission 
are not city officers within the con- 
stitutional provision. McAneny ov. 
New York Bd. of Estimate, etc., 232 
N. Y. 377, 134 NE 187. (18) A detec- 
tive sergeant is a city officer within 
such a constitutional provision. Peo. 
v. Partridge, 38 Mise. 697, 78 NYS 
249.. (19) City magistrates are with- 
in the provision of the constitution, 
requiring existing city officers to be 
elected or appointed by authorities 
which the legislature shall designate, 
although their duties have been 
transferred to officials under a new 
name. Kelly v. Van Wyck, 35 Mise. 
210, 71 NYS 814. (20) An acts not 
unconstitutional because it provides 
for the “election” of the president of 
a village by the trustees instead of 
an “appointment” by them, as pre- 
scribed by Const. art 10 § 2. Peo. v. 
Sturges, 27 ‘App. Div. 387, 50 NYS 5 
[aff 21 Mise. 605, 47 NYS 999, and 
aff-156 N: Y. 680, 51 NE 295]. © (21) 
The individual members of the com- 
mon council are not “authorities” 
within the meaning of the constitu- 
tion’ of New York. Rathbone vy. 
Wirth, 6 App. Div. 277, 40 NYS 535 
[aff 150 N. Y. 459, 45 NH 15, 34 LRA 
408]. (22) L. (1867) c 410 § 1, vest- 
ing the appointment of commission- 
ers of taxes of the city of New York 
in the governor, with the advice and 
consent of the senate, is unconstitu- 
tional, inasmuch as the same func- 
tions were performed by similar offi- 
cers at the time of the adoption of 
the constitution, which provides that 
such officers shall be elected by the 
electors of cities, ete., or appointed 
by such authorities thereof as the 
legislature shall designate. Peo. v. 
Raymond, 37 N. Y. 428, 5 Transer, A. 
233, 35 HowPr 173. 

{f] In Ohio (1) purpose of the 
municipal home rule amendment to 
the constitution is to provide home 
rule for cities, which obviously in- 
eludes the selection of its own mu- 
nicipal officers by the people of the 
municipality or other duly authorized 
municipal officers. State v. Hillen- 
brand, 100 Oh. St. 339, 126 NE 309; 
State v. George, 92 Oh. St. 344, 110 
NE 951. (2) The municipal home 
rule amendment is intended to pro- 
vide home rule for cities, and author- 
ize them to select their municipal of- 
ficers either by the people or by other 
officers. State v. George, supra. (3) 
Under the constitution, municipali- 
ties are authorized to determine what 
officers shall administer their govern- 
ment, which shall be appointed and 
which elected, that the nomination of 
elective officers Shall be made by pe- 
tition by a method prescribed, and 
elections shall be conducted by the 
election authorities prescribed by 
general laws. Fitzgerald v. Cleve- 
land, 88 Oh..St. 338, 108 NE 512, Ann 
Cas1915B 106. (4) The Hare system 
of proportional representation, pro- 
viding a system of voting at munici- 
pal elections, which was submitted to 
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ture may designate for that purpose,°* has been 
held not to be violated by an act incorporating a 
city and making provisional appointments to cer- 
tain offices until they can be filled by election,®’ or 
by a power given to the governor to remove,°® or 
by an act abolishing an office and transferring 
some of its functions to another officer;>° but un- 
der such a constitutional provision an appointment 


made or an election held in the 


statutory authority or designation is void.°° 
a constitutional provision that the mayor of towns 


and cities shall be elected by the 


provided the mayor of towns of a certain class may 
be appointed or elected as provided by. law, the 
requirement for election is mandatory unless the 
legislature has exercised the power given it to pro- 
vide for appointment,®! but a statute providing that 
the mayor of such a city may be elected by the 
people or appointed by the council as may be pro- 
vided for by ordinance is a valid exercise of the 
legislature’s authority, under such-a constitutional 
Where the electors of a city are 
given the right under the constitution to elect the 

officers charged with the exercise of the police 


requirement.®? 


the voters of Cleveland in the elec- 
tion as a part of the city charter 
amendment, and adopted, is valid un- 
der the home rule amendment of the 
Ohio constitution. Reutener v. Cleve- 
land, 107 Oh.) St..427,) 941 NB 27: 

fg] In Tennessee, in the exercise 
of the state’s sovereignty over mu- 
nicipalities the legislature may abol- 

._ ish existing city offices held by in- 

cumbents, putting an end to _ the 
rights and privileges of the officers 
except to receive compensation for 
services rendered. Van Dyke vy. 
Thompson, 136 Tenn. 136, 189 SW 62. 

[h] In Wisconsin (1) eity attor- 
ney is a ‘“‘city officer’ within Const. 
art 13 § 9, providing that all city offi- 
cers shall be elected by the electors 
of such cities, or appointed by such 
authorities thereof as the legislature 
may designate. State v. Krez, 88 
Wis. 135, 59 NW 5938. (2) The right 
to fill an office by a new Selection at 
the expiration of each term thereof is 
secured to the people of the locality 
specially concerned, the same as the 
power to fill the place in ‘the first 
instance, and any attempt to inter- 
fere with that right, working a con- 
tinuance of an incumbent in office, 
under the general rule that his in- 
ecumbency shall continue until a suc- 
cessor is elected and qualified, is held 
to be as much a legislative appoint- 
ment and usurpation of power as an 
express appointment to the place. 
O’Connor v. Fond du Lac, 109 Wis. 
253, 85 NW 327, 53 LRA 831. 

56. See constitutional provisions. 

57. Lambert v. Norman, 119 Ga. 


351, 46 SE 4383; State v. Ruhe, 24 
Nev. 251, 52 P 274; Neuls v. Scranton 
City, 20 Pa. Super. 286. But see 


Moreland v. Millen, 126 Mich. 881, 85 
NW 882 (holding that legislative ap- 
pointments can be - upheld only in 
case of exigency); Saratoga Springs 
v. Van Norder, 75 App. Div. 204, 77 
NYS 1020 (holding that a statute pro- 
viding for the consolidation Into one 
board of the then existing sewer and 
water commission and board of street 
/commissioners of the village of Sara- 
toga Springs, and naming certain 
persons as commissioners 
first year is in violation of the con- 
stitution); Peo, v. Blake, 49 Barb. 
(N. Y.) 9 (holding that, where an 
act of the legislature, incorporating 
a village, passed March 22, 1866, pro- 
vided that there should be seven trus- 
tees, four of whom should be elected 
in May, 1868, and three of whom 
should be elected in May, 1869, who 
should hold their office for two years, 
and also provided that four persons 
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absence of any 
Under 


qualified voters, 


ers.®? 


named therein should be _ trustees 
from the passage thereof, until the 
election of their Successors in May, 
1868, and that three other persons, 
named therein, should be trustees 
from the passage of the act until the 
election of their successors in May, 
1869, the appointment of the trustees 
named in the act was in violation of 
art 10 § 2 of the state constitution). 

[a] Mere fact that the governor 
is to appoint the first members of the 
board of commissioners of a city 
operating under the commission form 
of government does not render the 
act unconstitutional. State v. Lane, 
181 Ala. 646, 62 S 31. 

58. Peo. v. Coler, 71 App. Div. 584, 
76 NYS 205 [aff 173 N. Y. 108, 65 NE 
956]; State v. Frazier, 39 N. D. 430, 
167 NW 510. 

[a] Borough president.—Where a 
borough president of New York City 
has been removed by the governor, 
and the aldermen vote to reinstall 
him under Greater New York Char- 
ter, providing that a vacancy in that 
office is to be filled for the unexpired 
term by a majority vote of all the 
members of the board of aldermen, 
their act, although termed an ‘elec- 
tion” by the charter, is an appoint- 
ment within constitution providing 
that all city officers whose election 
or appointment is not provided for 
by the constitution shall be elected 
by the electors of the city or some 
division thereof, or appointed by such 
authorities thereof as the legisla- 
ture shall designate. Peo. v. Ahearn, 


131 App. Div. 30, 115 NYS 664 [aff 
ae Y. 221, 89 NE 930, 26 LRANS 


59. Senior v. Boyle, 167 NYS 96 
[aff 179 App. Div. 746, 167 NYS 140 
(aff 221 N. Y¥. 414, 117 NE 618)]. 

[a] Act abolishing office of coro- 
ner in city of New York and trans- 
ferring some functions of office to an 
officer to be appointed by mayor is 
not violative of home rule provision 
of state constitution. Senior v. Boyle, 
167 NYS 96 [aff 179 App. Div. 746, 
167 NYS 140 (aff 221 N. Y. 414, 117 


NE 618)]. ; 
60. Seitz v. Mosier,’ 192 Ind. 416, 
136 NE 840. 
[a] he town corporation being 


a mere creature of the statute, the 
repeal of a provision for holding 
town elections is not  unconstitu- 
tional, and where the repealing stat- 
ute wholly eliminates from the law 
all provisions for holding elections of 
town officers, and no statute author- 
izing such elections or fixing the time 
for holding them was in force until 
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power of their city or with the administration of 
its affairs in whole or in part,®* a statute creating 
a state office, conferring on the incumbent thereof | 
functions, the performance of which constitutes an 
exercise of local police power, and authorizing the 
governor ‘to appoint the incumbent, is void as in 
violation of the constitutional provisions.** 

Eminent domain. 
to control officers whose duty it is to exercise the 
sovereign power of eminent domain,® and may 
therefore constitutionally appoint officers within 
a municipality to lay off streets and assess dam- 
ages, even though the city must pay the same out 
of the municipal treasury.*® 

Arbitration of right of appointment. An officer 
has no authority to arbitrate a right of- appointment 
given him by the charter.®” 

[§ 983] (2) Effect of Civil Service Acts**—(a) 
In General. The power of the local authorities to 
select city officers is not subordinated to that of 
the state authorities by a statute requiring submis- . 
sion of the regulations concerning their appoint- 
ment to a state civil service board of commission- 


The legislature has the power 


after an election was held, the elec- 
tion is void, as being without con- 
stitutional or statutory authority. 
Seitz v. Mosier, 192 Ind. 416, 136 NE 


840. 
61. Craft v. Baker, 194 Ky. 205, 
238 SW 389. 
62. Craft v. Baker, supra. 
63. See La. Const. (1913) art 319. 
64. New Orleans Bd. of Public 
Utilities v. New Orleans R., etc., Co., 


145 La. 308, 82 S 280; State v. La- 
Laveths F. Ins. Cox, 134 La. 78, 63 S 


65. See supra § 974%. 

66. Daley v. St. Paul, 7 Minn. 390. 

67. Black v. Lambert, (Tex. Civ. 
A.) 235 SW 704. 

[a] Agreement to arbitrate not 
binding.—The mayor is not obligated 
to abide by an agreement to arbitrate, 
when a controversy arose between 
him and commissioner of sanitation 
as to which one had the right to 
nominate the public health officer, the 
mayor having no authority to arbi- 
trate rights which are given by the 
charter of the city. .Black v. Lam- 
bert, (Tex. Civ. A.) 235 SW 704. 

68. Civil service acts see also 
supra § 978; and infra §§ 1039-10438, 
1127-1137. 

Effect of veterans acts see infra 


§ 992 

69. Rogers v. Buffalo, 123 Ne 
WS al Sives 35 NE 274, 9 LRA 579 Cirne 
statute provides that the mayor is 
to prescribe such regulations for the 
admission into the civil service, as 
will best promote the efficiency 
thereof and ascertain the fitness of 
candidates in respect to character, 
knowledge and ability for the branch 
of the service into which they seek 
to enter. These regulations are to 
take effect upon the approval of the 
state commission. The mayor has in 
the first instance the sole right to 
prescribe regulations, but they are to 
be such as shall best promote the effi- 
ciency of the service, and ascertain 
the fitness of the candidates. The 
submission of such regulations to a 
state board before they are to take 
effect, does not interfere with the 
general powers of the local authori- 
ties to appoint to office. The state 
board cannot itself make the regula- 
tions or alter them. The regulations 
themselves can only be for the pur- 
pose of establishing efficiency and as- 
certaining the fitness of candidates. 
The same local authorities are to 
make the appointments that did so 
before the statute was passed. Means 
are simply taken to insure the ap- 
pointment of fit and capable persons. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 982-983. 


- §§ 984-986] 


[§ 984] (b) Constitutionality. The restrictions 
placed upon the appointing power by these laws, 
and by the rules prescribed by commissioners ap- 
pointed under such laws, have been quite generally 
held to be constitutional.7° Thus it has been held 
that these laws are not violative of constitutional 
provisions, by creating a different tenure of office ;"* 
as requiring an illegal test of applicants for office ;"2 
depriving the municipal authorities of the power 
of appointment;‘* delegating to civil service com- 
missioners the exercise of judicial functions;"* 
abridging the privileges and immunities of citizens 
in violation of the Fourteenth Amendment of the 
United States constitution;’® or violating the right 
of trial by jury.7® Where the legislature, by ex- 
press constitutional provision, has the power to 
enact a civil service law, the kind or character 
of the law to be enacted is for the legislature to 
determine.*7 And the placing of certain positions 
in the classified service or in the unclassified serv- 
ice or the protection or nonprotection of employees 
by a civil service law, is a legislative function, and 
such an act is not unconstitutional as involving 
the exercise of executive duties.7* So long as the 
provisions made in the charter of any municipality 
with reference to its civil service comply with the 
requirement of the constitution providing that ap- 
pointments and promotions in the civil service of 
the state and the several counties and cities shall 
be made according to merit and fitness to be ascer- 
tained as far as practicable by competitive examina- 
tions, and that laws shall be passed providing for 
the enforcement of that provision, and do not con- 
flict with any other provisions of the constitution, 


they are valid and discontinue the general law on 
The general plan provided in the 74. 
statute would seem to be a fit and 
appropriate one for the purpose of 
accomplishing that result. It is not 
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Peo. v. Kipley, 171 Ill. 44, 49 
NE 229, 41 LRA 775. 
Mosher, 163 N. Y. 32 
AmSR 552 supra note 73 
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the subject as to that municipality.”® 

[§ 985] (c) Repeal. The Civil Service Law has 
not the force of a constitutional. provision, and 
may be repealed as te one class of cities and remain 
in effect as to others.8° And provisions, made in 
the charter of a municipality framed and adopted 
under an article of the constitution, giving such 
municipality authority to exercise all powers of 
local self-government, with reference to its civil 
service, which comply with general constitutional 
provisions concerning civil service, discontinue the 
general law on that subject as to that munici- 
pality. 81 And since the rights acquired under the 
Civil Service Law of a former charter are not 
vested rights, the city may, by the adoption of a 
new charter, change the status of the persons to 
whom such rights were given.’ But where the 
municipalities are left to ‘their choice to adopt or 
not to adopt the act in the mode described therein, 
when they have once adopted it no opportunity 1s 
given them by law to regain their former status 
by a repeal of the ordinance of adoption.*? 

[§ 986] (d) Applicability. Civil service statutes 
constitute a general system of statute law applicable 
to appointments and promotions in every depart- 
ment of the civil service, with such exceptions only 
as are specified in the statute itself.s¢ But a eivil 
service law relating, to. a municipality is not ap- 
plicable to the employees of a commission who are 
not under the government and control of the city.*° 
And a city cannot, by amending its charter, under 
statutory authority, so as to place employees under 
the civil service rule, make civil service provisions 
apply to employees of a court having jurisdiction 
of matters of state concern, although established 

[a] Board of aldermen of the city 
of New York is a “legislative body” 


within the Civil Service Law, provid- 
ing that the unclassified service 


But see Peo. v. 
57 NE 88, 79 


denied that illegal or improper regu- 75. Peo. v. Loefiler, 175 Tl. 585, 51| shall comprise officers and employees 
lations may possibly be prescribed by | NE 785. of a legislative body: O’Grady v. 
the mayor and approved by the com- 76. Peo. v. Kipley, 171 Ill. 44, 49] Polk, 1382 App. Div. 47, 116 NYS 
mission. This fact does not affect | NE 229, 41 LRA 775. 290. 
the validity of the statute. The rule 77. State v. Fosdick, 21 OhNPNS [b] Confidential positions.—Under- 
or regulation which is alleged to be|187. a-provision which excepts from the 
,invalid may be brought before the 78. State v. Fosdick, supra. operation of the civil service regula-) 
* court by some person whose rights 79. State v. Edwards, 30 Oh. St.| tions certain offices and positions, and 
have been affected thereby, and/|305, 107 NE 768. places in exempt classes all subordi- 
judgment may be thus given in re- 80. State v. Bentley, 100 Kan. 399,|/nate offices, for the filling of which 
gard to such validity’) 164 P 290. examinations are impracticable, thus 
70. Fish v. McGann, 205 Ill. 179, [a] The Civil Service Law applies | recognizing the existence of places 


68 NE 761; Kipley v. ‘Luthardt, 178 
Til, 525, 53 NE 74; Peo. v. Kipley, 171 
Til. 44, 49 NE 229, 41 LRA 775; Chit- 


to the city of New York, except as 
limited or repealed by the provisions 
of the city charter. 


in the civil service for which no ex- 
amination is practicable, and placing 


Peo. v. Fether-|in the exempt class offices where ex- 


tenden v. Wurster, 152 N. Y. 345, 46|ston, 168 App. Div. 416, 153 NYS|aminations may be found to be im- 
NE 857, 37 LRA 809; Rogers v. Buf- | 325. practicable, confidential positions are 
173, 25 NE 274, 9 LRA 81. State v. Edwards, 90 Oh. St.|}exempt from examination, since for 


falo, 123 N, Vis 
579 


71. Peo. v. Loeffler, 175 Ill. 585, 51 
NE 785, 

72. Peo. v. Loeffler, supra; Peo. v. 
Kipley, 171 Ill. 44, 40 NE 229, 41 LRA 
71d; Rogers Vv. Buffalo, ES ae 
173, 25 NE 274, 9 LRA 579. to, 

73. Rogers v. Buffalo, supra. 
see Peo: v.. Mosher; 163. N.Y. 32, 57 
NE 88, 79 AmSR 552 (holding that 
the provision of the Civil Service 
Law, that appointments shall be 
made by appointment of those graded 


305, 107 NE 768. 
542, 276 SW 389. 

[a] 
any person, 
unlawfully 
competitive 


stitutional. 


g2. State v. Kansas City, 310 Mo. 


Kansas City Charter, provid- 
ing against restoration to office of, or 
payment of salary or compensation 
after the charter 
takes effect, claiming to have been 
removed or 
from any office or position 
class 
prior to a certain date, is not uncon- 
State v. Kansas City, 310 


the filing of such positions exami- 
nations are not practicable. Peo. v. 
Rey 56 Mise. 289; 106 -NYS 

{c] Exemption from civil service 
rules.—A second assistant city clerk, 
for whose fidelity the city clerk is 
answerable upon his official bond, is 
within the exemption clause of a stat- 
ute providing that officers and' clerks, 
for the faithful discharge of whose 
duties a superior officer is required to 
give bond, shall not be affected by the 
rules of the civil service commis- 


discharged 
in the 


of civil service 


highest in open competitive examina- 
tions conducted by the state or mu- 
nicipal commission, is unconstitu- 
tional, since the right of appointment 
of necessity involves the power of 
selection and the exercise of discre- 
tion and judgment, and the limita- 
tion of the right of appointment to 
the person graded highest would 
transfer the real power of appoint- 
ment from the local authorities to the 
civil service commission, and thus 
completely nullify that provision of 
the constitution which confers the 
power of appointing city officers upon 
the local authorities of the muni- 
cipality). 


Mo. 542, 276 SW 389. 

83. Warren vy. New Brunswick, 79 
N. J. L. 191, 80 A 482 

84. Haney Vv. Cofran, VAD ESanebooe, 
146 P 1027, AnnCas1917B 660; Fagen 
v. Morris, 34 N. Deo ha Sor AT 12 


[aff 83 N. Jes 8s 84 A A 1067); Peo. 
v. Roberts, 148 Now ye 360, 42 NE 
1082, 31 LRA 399; Peo. v. Fether- 


ston, 168 App. Div. 416, 153 NYS 325; 
Nammack v. Creelman, 145 App. Div. 
289, 1830 NYS 211 [rev 66 Mise. 523, 
123 NYS 1063]; O’Grady v. Polk, 132 
App. Div. 47, 116 NYS 290; Peo. Vv. 
Wheeler, 56 Misc. 289, 106 NYS 450; 
giate v. Arnold, 151 Wis. 19, 138 NW 


sion as to their election, selection, or 
appointment. Butler Vv, Milwaukee, 
119 Wis. 526, 97 NW 185. 

85. Wood v. Philadelphia, 59 Pa. 
Super, 90. 

{a] Fairmount Park commission 
has full authority under the statute 
to appoint members of the park guard 
without respect to the civil service 
provisions of an act to regulate and 
improve the civil service in cities 
of the first class; and this is the case, 
although a statute gives to the mayor 
of the city control over the park 
guard “in case of emergency.” Wood 
v. Philadelphia, 59 Pa. Super. 90. 
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by a local statute.86 The provisions of the act ex- 


cepting. certain officers from the operation of the 
act apply to officers within the excepted class, al- 
though their offices be subsequently created.*” It 
has been held that a statute, making a classified 
service include ‘‘all offices, positions and employ- 
ment’’ with certain exceptions, refers to offices, 
and not to their incumbents, and does not auto- 
matically bring a person then holding office under 
protection of the Civil Service Law.*§ 

[§ 987] (e) Preference of Citizens over Aliens. 
A statute, providing that in all work of any branch 
of the commonwealth or of any city or town citizens 
of the commonwealth shall be given a preference 
over aliens, is not limited to cities and towns where 
the classified civil service prevails under the Civil 
Service Law.®® 

[§ 988] (f) Power and Duties of Commissioners— 
aa. In General. The civil service commission has 
only such power as the statute specifically confers 
upon it, or as much as can be necessarily and rea- 
sonably inferred for the purpose of enabling it 
faithfully and fairly to carry out the work com- 
mitted to it.°° The primary purpose of civil serv- 
ice laws and rules is to promote the good of the 
public service, and it is not to be frustrated by 
technical or narrow constructions.°t Under some 
statutes, the civil service commission has a wide 
discretion regarding the manner in which it per- 
forms and exercises its powers.°? But the com- 
mission cannot, by a mere regulation, defeat the 
settled policy indicated by the legislature.®? A civil 
service law does not confer power on the state civil 
service commission to investigate the conduct of 
a:mayor of a city with reference to his enforce- 
ment of the Civil Service Law.®4 The official acts 
of municipal civil service commissioners are not 
judicial, but are executive, ministerial, or admin- 
istrative;®> and the court can neither conduct nor 
supervise municipal civil service examinations.%¢ 
Since it is the duty of the civil service commission 
to classify the positions in the departments to which 
its functions relate and to adapt the examinations 
to which applicants are subject to suit the differ- 
ent classes of positions to which appointments are 

86. Detroit Civ. Serv. Commn. v, 


Engel, 187 Mich. 83, 153 NW 358. 
{a] Recorder’s court, while estab- 


91. Dalton vy. 


$2. Pratt v. 
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Darlington, 123 App. 
Div. 855, 108 NYS 626. 


sought,” the appointing officer is not required to 
make an appointment from the list of eligibles fur- 
nished by the commission where it does not ap- 
pear that such eligibles were examined with refer- 
ence to their qualifications for the position sought 
to be filled. 

[§ 989] bb. Determination of Commissioners and 
Effect Thereof. The determination of civil service 
commissioners in rating candidates in competitive 
examinations cannot be reviewed either on certiorari 
or by mandamus, in the absence of charges ‘of bad 
faith or illegal action.°® A finding by the commis- 


sion that a change in salary on account of increased | 


duties did not involve such a change in duties so 
as to require an additional examination involves 
the judgment, opinion, and discretion of the com- 
mission, and is not subject to review. 

Rights of rated candidate. While there must be 
some action on the part of the appointing power 
before a position can be filled, yet where an inten- 
tion to fill the position is disclosed, one who heads 
the list of eligibles, being the person entitled to 
such office, may enforce his right by mandamus.’ 


A city eivil service appointee, by taking a second 


examination, does not waive his rights under his 
first appointment.? The mistake of a civil service 
commission’ in rating an appointee does not affect 
the validity of an appointment on its certificate.* 
[§ 990] cc. Requirement of Certification of Three 
Names. It has been held that a civil service stat- 
ute which should confine the appointment to a single 
person upon the eligible lst would be invalid as 
interfering with the constitutional right of local 


[§§ 986-990 


authorities to appoint their own officers,® but a civil © 


service law and the rules promulgated pursuant 
thereto requiring an appointment from three per- 
sons upon the eligible list are valid,® and under the 
statutes of several states, the commissioners are 
required to certify three names from which one 
shall be selected for appointment.’ Where it is 
provided that there shall be a certification of three 
names, the officer having the power of appointment 
is entitled to the latitude thereby afforded for ex- 
ercising his right of selection, and one will not be, 
by virtue of his position, as the only one on the list 


parties taking the examinations in 
question, examinations conducted by 


lished by local statute, is one of, gen- 
eral jurisdiction, and hence, as the 
electors of the city of Detroit cannot 
interfere with the state law on the 
subject, civil service provisions are 
inapplicable to the clerks of such 
court. Detroit Civ. Serv. Commn, v. 
Engel, 187 Mich, 83, 153 NW 358. 

87. Peo. v. Lower, 142 Tll. A. 173 
{aff 236 Ill. 608, 86 NE 577]; Atty.- 
Gen. y. Tillinghast, 203 Mass. 539, 
89 NE 1058, 17 AnnCas 449. 

[a] Head of a principal depart- 
ment of the government of a city 
which has adopted the Civil Service 
Act is exempt from the provisions 
thereof under a section providing that 
“heads of any principal department 
of the city shall not be included in 
such classified service,’ even though 
such principal department and the 
office designated as its head were cre- 
ated after the adoption of such act. 
Peo. v. Lower, 142 Ill. A. 173 [aff 236 
Tll. 608, 86 NE 577}. 

88. Sowers y. Pitcher, 63 Colo, 139, 
165 P 252. 

89. Lee v. Lynn, 223 Mass. 109, 111 
NE 700. 

90. Kamahu v. Bicknell, 22 Ha- 
waii 209; Peo. v. McGuire, 139 App. 
Div. 680, 124 NYS 552. 


Rosenthal, 181 Cal. 
158, 183 P 542, 

93. Smith v. Philadelphia, 21 Pa. 
Dist. 267 (the commission cannot, 
by a regulation, split up the city into 
fragments, on its, the commission’s, 
individual judgment or caprice, thus 
subdividing the eligible list into sev- 
eral separate lists made up on the 
basis of the residence of. the eligi- 
bles, giving a condidate a precedence 


over many above him on the single 
eligible list). : 

94 Green v. State Civil Serv. 
San, 96. Ohv,, Stiyn252,)) 4107 yaNda 
Boks ‘ 

95. Peo. v. Creelman, 150 App. Div. 


746, 135 NYS %18; Peo. v. Burt, 65 
App. Div.-157, "72" NYS) 567 fatk 17.0 
N. Y. 620 mem, 68 NE 1121 mem]. 

96. Peo. v. ‘Creelman, 150. App. 
Div. 746, 135 NYS 718. 

97. Kalakiela vy, Bicknell, 22 Ha- 
waii 216. 

98. Kalakiela v. Bicknell, supra. 

99. Peo. v. Chicago, 131 Ill. A. 266; 
Peo. v. McCooey, 100 App. Div. 240, 
91 NYS 436; Peo. v. Burt, 65 App. 
Div. 157, 72 “NYS .\567) [afk 100 Ne oY. 
620 mem, 63 NE 1121 mem], 

[a] Even though the mayor may 
have unduly influenced the commis- 
sioners in the interests of one of the 


the civil service commission will not 
be set aside.. Peo. v: Chicago, 131 
Tl. A. 266. 

{b] Classification not a judicial 
determination.—A classification of 
the officers is necessary to determine 
the method of appointment, and such 
a classification is no more a judicial 
determination than is the designation 
of the officer by the appointing power 
under the provisions of the statute, 
and certiorari will not lie to review 
the action of the city or state civil 
service commission in making a 
classification thereunder. Pee. Save 
Burt, 65 App. Div. 157, 72 NYS 567 
[aff 170 N. Y. 620 mem, 63 NE 1121 
mem]. 
yen McArdle v. Chicago, 172 Ill. A. 


2. State v. McAninch, (Mich.) 155 
NW 1081. 

3. Nisbet v. Frincke, 66 Colo. 1, 
179 PP. 867. 

4 McLaughlin vy. Green, 96 Kan. 
641, 152 P 661. 

5. Peo. v. Mosher, 163 N. Y. 32, 37 
NE 88, 79 AmSR 552; Peo. v. Gaffney, 
142 App. Div, 122, 126 NYS 1027 [aff 
201 N. Y..535 mem, 94 NE 1098 
mem], 

6. Peo. v. Gaffney, supra. 

7. See statutory provisions, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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certified as eligible for appointment, entitled to 
that dppointment;® but where the list submitted 
contains less than three names and the appointing 
authority accepts it, an appointment therefrom is 
valid.2 When three are properly certified and but 
one appears, he alone can be appointed and the 
appointing power has not the right to have others 
certified so that he may not be denied his right of 
choice.?° 

[§ 991] dd. Promotion. Under a provision that 
the commission shall, by its rules, provide for pro- 
motions in classified services on the basis of as- 
certained merit*and seniority in service and ex- 
amination, and shall provide, in all cases where it 
is practicable, that vacancies shall be filled by pro- 
motion, the determination of the commission that 
it is not practicable to fill the place by promotion 
should not precede, but come after, a promotional 
examination where there are several persons ready 
and willing to take a promotional examination for 
a higher position to which they are eligible,’? and 
this legal duty is enforceable by mandamus.™ 

[§ 992] (3) Effect of Veterans Acts.’* Civil serv- 
ice regulation has been attempted in the so ealled 
‘‘Veteran Acts’? of many of the states, giving 
preference of appointment to honorably discharged 
soldiers of the Civil War.1* These acts have been 
sustained by the courts where ‘they do not dis- 
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criminate as to eligibility or qualification for of- 
fice,’> but they have been held unconstitutional so 
far as they require that certain offices shall be filled 
by veterans in preferment to all other persons with- 
out regard to aétual fitness.1® 

Applicability. The acts apply only to such vet- 
erans as come within the purview of the statutes,!? 
and they have been held not to apply to heads of 
departments!® or chief officers,!® being intended to 
protect only veterans in subordinate offices.2° The 
ordinary limitation as to age in civil service acts 
does not apply to an applicant under a veterans 
act.°t Where the statute provides that a veteran 
shall have a preference for appointment to public 
offices in cities and towns if competent to perform 
such services, to be ‘‘competent,’’ he must yossess . 
every qualification essential to the prompt, eilicient, 
and honest performance of the duties pertaining to 
the office to be filled.?? 

. Preference over other citizens. In all examina- 
tions, competitive and noncompetitive, veterans have 
no preference over other citizens of the state;7* 
but when as a result of these examinations, a list 
is made up from which appointments can be made, 
consisting of those whose merit and fitness have 
been duly ascertained, then the veteran is entitled 
to’ preference without regard to ms standing on 
that list,?* provided he seasonably claims his pref- 


8. O’Reilly v. Lewis, 105 Misc. 380, 
173 NYS 214; State v. Lesser, 94 Oh. 
St. 387,115 NE 33. 

9. State v. Lesser, supra. 

10. Jenkins v. Gronen, 98 Wash. 
128, 167 P 916, LRA1918A 839. 


11. Peo. v. Errant, 229. °Tl1..56, 82 
NE 271. 
12. Peo. v. Errant, supra. 


13. Veterans acts see also supra 
§ 979; and infra §§ 1127-1187. 

Mandamus to compel preference 
‘See Mandamus § 287. : 

14. See statutory provisions; 
cases infra this section. 

15. State v. Miller, 66 Minn. 90, 68 
NW 732; Peo.’ v. Stratton, 79 App. 
Div. 149, 80 NYS 269 [aff 174 N.Y. 
531, 66 NE 1114]; Matter of Sullivan, 
55 Hun 285, 8 NYS 401. 

16. Brown v. Russell, 166 Mass. 
14, 43 NE 1005, 55 AmSR 357, 32 LRA 
253; In re Keymer, 148 N. Y. 219, 42 
NE 667, 35 LRA 447. 

{a] Affidavit of veteran accom- 
panied by certificate of three citizens. 
—(1) A statute providing that, if a 
veteran makes application for ap- 
pointment to public office under the 
civil service rules, and makes an affi- 
davit that he is qualified to _ per- 
form its duties, accompanied by a 
certificate from three citizens that 
such applicant is fully competent, 
such applicant shall be preferred “‘for 
certification and appointment in 
preference to all other applicants not 
veterans, except women,” violates the 
constitutional provisions that per- 
sons appointed to public office in 
preference to others shall be ad- 
judged qualified by the appointing 
power, or by some public officer or 
board authorized to determine the 
qualifications of applicants. Brown 
v. Russell, 166 Mass. 14, 24, 43 NE 
1005, 55 AmSR 357, 32 LRA 253. (2) 
“Section 6 requires a sworn state- 
ment of the applicant that he is quali- 


and 


fied to perform the duties of the po-! 
sition he seeks, but it is notorious, 


that persons the least qualified to 
perform the duties of an office often 
are the readiest to believe that they 
are qualified to perform them, and 
this provision cannot be_ seriously 
taken as a reasonable and adequate 
method of ascertaining the qualifica- 
tions of applicants for office or em- 
ployment. Probably it was because 


[43 C. J.—239] 


-| Russell, 


the Legislature felt that this require- 
ment was not adequate, that the cer- 
tificate of three citizens of good 
repute was also required. But the 
obvious defect in this requirement 
s that that applicant may select the 
three citizens, and they are not re- 
quired to have any knowledge of the 
qualifications required, or to be dis- 
interested or impartial, or to act un- 
der any sense of public responsibility. 
A man cannot properly be a judge in 
his own case, or make his servants 
and agents the judges.” Brown v. 
supra. (3) “Such a certifi- 
eate cannot be regarded aS a rea- 
sonable, impartial, and adequate 
method of determining the qualifica- 
tions of applicants for appointment 
to office or employment, if it be nec- 
essary under the Constitution that 
all persons appointed to office or em- 
ployment should bé adjudged by 
somebody to be qualified to per- 
form the duties of the office or 
employment.” Brown v. Russell, 
supra. 

17. Dever v. Platt, 81 Kan. 200, 
105 P 445; Peo. v. Saratoga Springs, 
385 App. Div. 141, 54 NYS 1083 [aff 
159 N. Y. 568 mem, 54 NE 1093]; Peo. 
v. Yonkers, 14 NYS 455. 

18. Peo. v. Saratoga Springs, 35 
App. Div. 141, 54 NYS 1083 [aff 159 
N. Y. 568 mem, 54 NE 1093 mem]; 
Peo. v. Yonkers, 14 NYS 455. 


19. See cases supra note 18. 
20. See cases supra note 18, 
OV. Peo. ve )Soeard (of, Civ Serv. 


Comrs., 20 Misc. 217, 45 NYS 46. 

[a] Limitation as to age.—The 
civil service rule of the city of Buf- 
falo, requiring applicants for posi- 
tions to be between twenty-one and 
sixty years of age, does not limit the 
appointment of soldiers and sailors 
to such as are within the designated 
age limit, it being provided by gen- 
eral law that they shall not be dis- 
qualified from holding any position 
in the civil service on account of 
their age. Peo. v: Board of. Civ. 
Serv. Comrs., 20 Misc, 217, 45 NYS 
46. 

22. Dever v. Platt, 81 Kan. 200, 105 
P 445; State v. Addison, 78 Kan. 172, 
96 P 66. 

[a] “Competent” is necessarily a 
comparative word, and the degree of 
competency required of applicants by 


the appointing power is also, neces- 
sarily, discretionary. The utmost 
good faith, however, is demanded in 
the rejection of applicants, qualified 


under the Ex-Soldiers’ Preference 
Law. State v. Addison, 78 Kan. 172, 
96 P 66. 

[b] If one competent, appointment 


of another unlawful.—If a veteran 
applying for the office of city attor- 
ney was competent within the stat- 
ute to discharge the duties of the 
office in the judgment of the mayor 
appointing such officer, after he had 
fairly considered the matter, the vet- 
eran would be entitled to the appoint- 
ment, and the appointment of another 
not a veteran would be unlawful. 
reihes v. Platt, 81 Kan. 200, 105)P 


yan See cases infra notes 24— 

24. Peo. v. Stratton, 174 N.Y. 531, 
66 NE 1114 [aff 79 App. Div. 149, 80 
NYS 269]; In re Keymer, 148 N. Y. 
219, 42 NE 667, 35- LRA 447; Peo. v. 
Burch, 79 App. Div. 156, 80 NYS 214 
Peo. v, Dobbs Ferry, 63 App. Div. 276, 
71 NYS 578; Peo. v. Gaffney, 69 Misc. 
36, 125 NYS 762 [aff 142 App. Div. 122 
126 NYS 1027 (aff 201 N. Y. 535 mem, 
aan 1098 mem)]. 4 

a Wo preference if not equall 
qualified.—L.. (1887) c 464, etched 
that honorably discharged Union sol- 
diers shall be preferred for appoint- 
jment and employment, means that, 
where two or more apply for an office, 
one of whom is a discharged Union 
soldier, and all are equally qualified 
the soldier shall be preferred, but not 
where the soldier is net equally quali- 
fied for the office as one of the others: 
and the appointment of another ap- 
plicant by a municipal body, after a 
determination in good faith of his 
superior fitness as compared with a 
discharged soldier, is not reviewable. 
Peo. v. Saratoga Springs, 54 Hun 16 
7 NYS 125. > 

[b] Preference between soldier 
and fireman.—Under a statute provid- 
ing that in appointment to certain of- 
fices preference shall be given to hon- 
orably discharged soldiers and to vet- 
eran firemen, on application to a vil- 
lage board by a fireman and a soldier, 
the board has the power to select. 
Peo. v. Dobbs Ferry, 63 App. Div, 276, 
71 NYS 578. 


oe 
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erence.2> Thus, where, after a competitive examina- 
tion, the state civil service commission certifies the 
three persons standing highest on the list as 
eligible for appointment, and only one of them is a 
veteran, he is entitled to the appointment as against 
the other two.”° , 

Certificate of eligibility; notice. Where the civil 
service commissioners certify an eligible list of per- 
sons for appointment, certifying that one is a 
veteran, such certificate sufficiently advises the 
appointing power of his right to a preference in 
appointment.?? 

Determination of appointing power. Under a 
statute giving a veteran preference over others of 
equal qualifications, the appointing power must 1n- 
vestigate in good faith, fully consider, and honestly 
pass upon the qualifications of respective can- 
didates for a position for which a veteran is a can- 
didate.22 And where a nonveteran is appointed 
to a municipal position over a veteran applicant, 
after hearing as to qualifications by the appointing 
power, such appointing will not be set aside under 
such a statute unless there is a clear showing of 
abuse of discretion.2® And even where the statute 
merely provides that a veteran shall be preferred 
for appointment or employment, it is held that 
the duty to appoint carries with it the duty to de- 


termine that the appointee possess the requisite ’ 


qualifications for office, and, therefore, the appoint- 
ing power is authorized to refuse to appoint one 
who lacks the necessary qualifications.*® No notice 
or formal hearing is required to determine the 
competency of a veteran, and, when the appointing 
power considers such proof of competency as is 


25. Peo. v. Wilson, 106 App. Div. 
609, 94 NYS 544; Peo. v. Snyder, 106|47_N 
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Ind.—State v. Winter, 148 Ind. 177, 
BE 462. 


i oe 


\ 


furnished by the applicant with such personal 

knowledge as may be possessed and information as 
may be acquired, the decision as to the competency 
is final.*1 ’ 

Promotion. Where the constitution provides that 
a veteran shall be entitled to preference in appoint- 
ment and promotion, without regard to his standing 
on any list from which such an appointment or 
promotion may be made, mandamus cannot be in- 
voked in aid of an attempted promotion of a civil 
service clerk, where, at the time the promotion 
was attempted, the advancement was blocked by a 
veteran, although under a classification made sub- 
sequently the latter might not be eligible for the 
promotion.*? 

[§ 993] b. Time—(1) In General. Where the time 
for holding municipal elections and making appoint- 
ments to office is, as is usually done, fixed by char- 
ter, statute, or constitution,** the provisions should 
be complied with;*+ and if made. upon an ante- 
cedent day they are void.*° Where a statute pro- 
vides that an appointment to an office shall be 
made ‘‘at the first stated meeting after the pas- 
sage of the ordinance,’’ creating the office, an ap- 
pointment thereto made at adjourned session of the 
meeting whereat the ordinance is passed is not a 
compliance -with the statute.** However, statutes 
fixing the time for holding an election have been 
held directory merely, and not mandatory, to the 
extent of permitting and authorizing an election 
or appointment at a later day than that named in 
the lew, where the body whose duty it is to elect 
or appoint upon a day certain neglects to perform 
the duty, and the obligation still remains.*7 Where 


such special election is inoperative. 
State v. Kearns, 47 Oh. St. 566, 25 


. App. Div. 28, 94 NYS 541. 

26. Peo. v. Gaffney, 142 App. Div. 
122, 126 NYS 1027 [aff 201 N. Y. 535 
mem, 94 NE 1098 mem]. 

27. Peo. v. Stratton, 79 App. Div. 
149, 80 NYS 269 [aff 174 N. Y. 531, 66 
NE 1114). 

28. Robertson v. Alberson, (lowa) 
114 NW 885. 

29. Boyer v. Creston, (Iowa) 113 
NW 474; State v. Addison, 78 Kan. 
1725. 96.02) 66, 

30. Patterson v. Boron, 153 Mich. 
313, 116 NW 1083. 


31. State v. Addison, 78 Kan. 172, 
96 P 66. 
22. Brown v. Duane, 60 Hun 98, 


14 NYS 450; Matter of McGuire, 50 
Hun 203, 2 NYS 760; Matter of Dryer, 
52 Misc. 612, 102 NYS 922. 

[a] Formerly in New York, the 
civil service laws, giving a prefer- 
ence to an honorably discharged Un- 
jon soldier over others, applied only 
to original appointments, and not to 
promotions. Brown v. Duane, 60 Hun 
98, 14 NYS 450; Matter of McGuire, 
50 Hun-203, 2 NYS 760. 

33. See statutory and constitution- 
al provisions. 

[a] Admission of new state.—Un- 
der the Schedule to the Constitution 
§ 10, the legislature has power to 
provide for the election, at a date 
earlier or later than is provided by 
the laws extended in force in the 
state, of the successors of those who 
were made Officers, after the admis- 
sion of the state, of the municipal 
corporations whose existence was 
continued by such section. State v. 
Bridges, 20 Okl. 533, 94 P 1065, 

{b] General Borough Act, relating 
to boroughs and election of munici- 
pal officers, does not apply to bor- 
oughs which have not adopted its 
provisions. Com. v. Brennan, 258,Pa. 
1, 101 A 947. 

34. Ill—Kelly v. Gahn, 112 Il. 
23, 1 NE 167. 


Ky.—Goodloe v. Fox, 96 Ky. 627, 29 
SW 433, 16 Kyl 653; Johnson v. Wil- 
Bote 95 Ky. 415, 25 SW 1057, 15 KyL 

Minn.—State vy. Cornwall, 35 Minn, 
176, 28 NW 144. 

N. J.—Sibbald v. Brickell, 59 N. J. 
L. 420, 36 A 1032. 

N. Y¥.—Peo. v. Woodruff, 32 N. Y. 
255, 29 HowPr 203. 

Oh.—State v. Kearns, 47 Oh. St. 
566, 25 NE 1027. 

Okl.—State v. Bridges, 20 Okl. 533, 


94 P 1065. 
Pa.—Com. v. Brennan, 258 Pa. 1, 
101 A 947. 


W. Va.—State v. Buckhannon, 96 
W. Va. 380, 123 SE 182. 

[a] Appointment after time 
limited.—Persons appointed by the 
comptroller. of the city and county of 
New York to the office of commis- 
sioner of taxes and assessments, after 
the expiration of the time fixed by 
the act conferring on him such au- 
thority, derive no authority from such 
appointment; and if they attempt to 
exercise the functions and powers of 
such office they will be guilty of an 
unlawful intrusion into the same. 
Peo. vy. Woodruff, 32 N. Y. 355, 29 
HowPr 203. 

35. Ala.—State v. 158 
Ala. 86, 48 S 394. 

Ind.—State v. Winter, 148 Ind. 177, 
47 NE 462. 

Minn.—State v. Murray, 41 Minn. 
123, 42 NW 858. 

N. J.—Sibbald v. Brickell, 59 N. J. 
L. 420, 36 A 1032. 

Tex.—State v.. Hoff, 88 Tex. 297, 
31 SW 290. 

[a] Where a city council passes 
an ordinance redistricting the city 
into wards, a special election there- 
under is specifically prohibited by 
Rev. St. § 1632, and hence, where a 
special election is attempted to be 
held for the selection of members of 
the council’ under such ordinance, 


Waldrop, 


NE 1027. 
36. Watson v. New Br i 
ue L216, 74 Ac @0lb. ee ee ee 
a n adjourned meeting is but 
Opener: the regular or aeebed 
eting. atson v. New B i 
WOM. J. Ls 216, 74 Aes0leacaine oe 
Peis Cal.—Peo. v. Murray, 15 Cal, 
Md.—State v. Fahey, 1 
704 Bt y 08 Md. 533, 
ass.—Rutter v. White, 204 M 5 
59, 90 NE 401; Russell vy. Wellinzton: 
15% Maps. 100, 31 NE 630. : 
inn.—State v. Murray, 41 Minn: 
123, 42 NW 858; Stat i } 
Minn, 218. Me isuniigse © 
N. Y.—Matter of Bogaski i 
3, 26 NYS 588. Soo 
Tenn.—State v. Morrison, 152 Tenn. 


59, 274 SW 551; Lyne ¢ 
4 Coldw. 96. Ra ee 
W. Va.—State v. Buckhannon, 96 


W.Va. 380, 123 SH-182. 

[a] Statute peremptory in form 
not decisive.— ‘It is to be observed 
that there are no negative words in 
the statute prohibiting an appoint- 
ment at any other time than in the 
month of April, and by providing for 
the holding over of those in office 
until such time as their successors 
Shall have been confirmed, the Legis- 
lature would seem almost necessarily 
to have contemplated that appoint- 
ments could be made after the month 
of April shad expired, and therefore 
to have intended that the provision 
for appointments in the month of 
April should be regarded as direc- 
tory rather than as mandatory.” Rut- 


ter v. White, 204 Mass. 
as. ss. 59, 61, 90 
{b] Default of duty necessary.— 


The occasion for holding a law direc- 
tory in its terms cannot arise until 
there has been an omission or neg- 
lect from some cause to obey its 
provisions until there has been a de- 
fault of duty, with a continuing ob- 
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no date is fixed by the charter or statute, the mayor 
and council may fix it by ordinance.*® When the 
commencement of a term is fixed by law, the elec- 
‘tion to such office should take place at the last 
-election held before the time such term commences.*® 
Where a special election, as distinguished from a 
regular election, recurring at stated times fixed 
by law, is made necessary through an exigency 
outside the usual routine, the constituted authority 
may e¢all such an election and prescribe the time 
and manner of conducting it, when there is no 
inhibition in the constitution.*° The legislature 
may constitutionally direct an election of officials 
for a new city, provided for by statute, but not 
yet in existence.44 And’in view of a manifest in- 
tention to provide details necessary to put in opera- 
tion a new charter in place of the old one, with- 
out any break in the continuity of city government, 
a proposed election of councilmen to certain dis- 
tricts will not be void beeause such districts have 
not been created or defined by any law or ordinance 
of the city, and will have no legal existence at the 
time of such election.** 

[§ 994] (2) Change. The office or body having 
authority to fix the time for holding an election 
or making an appointment may change it,** but 
where the time is fixed by statute, the council has 
no power to alter it by ordinance.** Where the 
legislature has changed the term of an office, and 
provided that a new term shall begin at a specified 
time, there must be an election at the regular mu- 
nicipal election prior to such time to fill the va- 
eancy, although the incumbent was elected for a 
term extending beyond such time.*® 

[§ 995] ¢. Exercise of Power—(1) By Popular 
Election—(a) In General. Where the constitution 
makes offices or certain offices elective,*® the right 
so conferred cannot be evaded by any legislative 
subterfuge, such as a change in the name of an 
office,#7 or a division of its duties between two 
appointive officers.48 If there is no constitutional 
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right of election to a municipal office, the legisia- 
ture may make it appointive;*® and it may at any 
time make municipal officers appointive which there- 
tofore were elective;®*® but so long as municipal 
officers are permitted to remain elective, the acts 
of the legislature regulating their election will be 
subject to constitutional control.6! Authority for 
the election of an officer may as well be drawn by 
necessary implication from an act of the legisla- 
ture as from its express terms,°? but the inference 
must be a legitimate one.®? The legislature, in en- 
acting a new law which departs from the language 
of a former statute plainly indicating that alder- 
men shall be elected by the vote of the electors of 
their respective wards, will be presumed to have 
intended a change in the policy of the state, and 
when the law does not specify otherwise, the alder- 
men must be voted on throughout the municipality 
and not in their respective wards.** 

Mandatory election requirement. Under a con- 
stitution requiring the mayor of towns and cities 
to be elected by the qualified voters, but providing 
that the mayor of towns of a certain class may 
be appointed or elected as provided by law, the 
requirement for election is mandatory, unless the 
legislature has exercised the power given it to 
provide for appointment, so that, in the absence of 
a statute authorizing the appointment of a mayor 
in a city of such class, the mayor is to be elected 
by the people.®> But the exercise by the council 
of an authority given it by the legislature to pro- 
vide, by ordinance, that the city clerk shall be ex 
officio police judge, renders it unnecessary to elect 
such a judge, although the statute, except as modi- 
fied by such authority, provides for a popular elec- 
hion.°® 

[§ 996] (b) Validity. The election must be pur- 
suant to, and in compliance with, the prescribed 
requirements.®7 An election is not invalidated by 
the fact that a less number of trustees were elected 
than are provided for by statute.°* Although the 


ligation to perform. State y. Mur- 
Tray, 41 Minn. 123, 42 NW 858. 

38. State v. Thomas, 102 Mo. 85, 
14 SW 108; State v. Hoff, (Tex. Civ. 
A.) 29 SW 672. 

39. Peo. v. Kent, 83 App. Div. 554, 


82 NYS 172. 

40. State v. Andresen, 110 Or. 1, 
222 P 585. 

[a] Special election to elect com- 


missioners after the adoption of a 
special charter for city government 
was within the rule. State v. An- 
dresen, 110 Or. 1, 222 P 585. 

41. Peo. v. Cox, 170 App. Div. 956, 
155 NYS 567 [aff 216 N. Y. 674 mem, 
110 NE 171 mem]; Peo. v. Brown, 
169 App. Div. 695, 155 NYS 564 [aff 
216 N. Y. 674 mem, 110 NE 171 mem 
(rearg den 216 N. Y. 743 mem, 111 
NE 1096 mem) ]. 

42. State v. Kansas City, 310 Mo. 
542, 276 SW 389. 
ahs Cal.—Peo. v. Haskell, 5 Cal. 

Fla,—State v. Philips, 30 Fla. 579, 
11 S 922. 

La.—State v. Patton, 32 La. Ann. 


1200. 
Nebr.—State v. 91 Nebr. 
- 696, 186 NW 1077. 
N. Y.—Peo. v. Woodruff, 32 N. Y. 
355, 29 HowPr 203. 
Hag C.—Tharin vy. Seabrook, 6 S. C. 
[a] Constitutional provision fix- 
ing the date for holding municipal 
elections is not self-operative, and 
without further legislation previ- 
ous laws on the subject remain in 
force. State v. Patton, 32 La. Ann. 


1200 
Amendment of the charter of 


Ryan, 


[b] 


the city of St. Augustine passed in 
1891 does not change the time of elec- 
tion of municipal judges under the 
original charter of such city. State 
v. Philips, 30 Fla. 579, 11 S 922. 


44/4 States vs “Hooft? 88 "Lex: 29%, 
31 SW 290. 
45. State v. Kaempfer, 176 Wis. 


283, 187 NW 215. 

46. See constitutional provisions. 

{a] Police justices not included. 
~The provision of the constitution 
of New York (art 6 § 18), declaring 
that ‘justices of the peace and Dis- 
trict Court justices shall be elected 
in the different cities of this State,” 
ete., does not include police justices 
in the city of New York; but these 
officers may rightfully be appointed 
as provided by the act of 1873, en- 
titled “An act to secure better ad- 
ministration in the police courts of 
the city of New York” (L. [1873] c¢ 
Wensler v. Peo., 58 N. Y. 


The word “electors” in a con- 
stitutional provision that all city, 
town, and village officers shall be 
elected by the electors of such cities, 
ete., means residents therein who 
have the qualifications of electors 
prescribed in another article of the 
constitution. State v. Tuttle, 53 Wis. 
45,9 NW 791. 


47. Peo. v. Albertson, 55 N. Y. 50. 
43. Peo. v. Albertson, supra. 
49. Com. v. Moir, 199 Pa. 534, 49 


A 351, 85 AmSR 801, 53 LRA 837. 
50. Com. y. Fayette County Comrs., 
22 Pa. Dist. 654. 


51. Com. v. Fayette County Comrs., 
supra. 
52. Gilbert v. Craddock, 67 Kan. 


346, 72 P 869; Whitney v. Skinner, 
194 Ky. 804, 241 SW 350; State v. 
Covington, 29 Oh. St. 102. 

[a] Prosecuting attorney for 
third-class city under commission 
government is to be elected by the 
voters of the city, although provi- 
Sions of statutes relating to election 
do not refer to prosecuting attorneys. 
Whitney v. Skinner, 194 Ky. 804, 241 
SW_ 350. 

4 ae State v: Covington, 29 Oh, St. 
02. 

[a] Constitutional provision that 
county 2nd township officers shall be 
elective does not imply that city and 
village officers must'be elected. State 
v. Covington, 29 Oh. St. 102. 


54. Wright v. Closson, 29 N. M. 
546, 224 P 483. 
55. Craft v. Baker, 194 Ky. 205, 


238 SW 389. 

56. Vineyard v. 
Ida. 436, 98 P 422. 
57. Bareham  v. Rochester, 
Mise. 642, 220 NYS 66; In re N 

port Charter, 14 R. I. 655. 

[a] General Election Law.—If a 
city determines that the officers shall 
pursue by election, the election must 
be in pursuance of the’ General Elec- 
tion Law. Bareham ‘v. Rochester, 
128 Mise. 642, 220 NYS 66. 

{[b] In Rhode Island the legisla- 
ture cannot prescribe qualifications 
for voters at elections of municipal 
officers different from those pre- 
scribed by the constitution, or ex- 
elude persons entitled to vote under 
the constitution. In re Newport 
Charteris P2oR. TS 655 s.= 

58. Shacklett v. Island, 146 Ky. 
798, 148 SW 3869, AnnCas19138C 602. 


Grangeville, 15 


128 
ew- 
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action of a board of trustees in passing &n ordi- 
nance declaring its population sufficient to make it 
a city of the second elass, and providing for the 
election of city officers, was unauthorized, it will 
not render the election invalid where the popula- 
tion of the city had increased to a sufficient num- 
ber at the time of the election? An election by 
a council under the authority of a statute is not 
affected by the subsequent passage of a new ordi- 
nance, imposing new duties and conferring new 
powers on such auditor, and repealing all ordi- 
nances and parts of ordinances inconsistent there- 
with, the council’s right to elect having proceeded 
from the statute and not from the ordinance.*° 
Where the constitution provides that a city shall 
collect state revenues as if it were a county, the 
general statutes of the state and not the charter 
of the city control the election of a collector of 
revenue for the city, and one who is eleeted to the 
office at both state and city elections is legally 
elected at the former and not at the latter.®+ 

Selection at ineffective election. When a charter 
is voted upon and adopted on the same day and 
at the same election at which the mayor is elected, 
the election of the mayor is not had under the pro- 
vision of the charter but of the code;®2 but the 
election under the code is ineffective, except for 
the purpose of designating the person whom the 
electors, by the adoption of the charter, have se- 
lected as their executive officer; and he holds the 
office by virtue of the charter.®* 

[§ 997] (c) Evidence of Election. A paper issued 
by the clerk of the mayor, without the authority 
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of any statute, purporting to be a certificate of 
election of a councilman, confers no right upon* the 
party to whom it is issued.** i 

[§ 998] (2) By Appointment of Election by Par- 
ticular Officer or Board—(a) In General. The 
power to appoint municipal officers can, of course, 
be exercised only by that board or officer in whom 
the power resides,*° or to whom the power has 
been delegated.®* While a statute may transfer 
the exercise of a power of appointment of one per- 
son or body to another,®*’ an ordinance which 
assumes to usurp the power of appointment,®S or 
which assumes to transfer the power of appeint- 
ment to persons other than those upon whom it has 
been committed by charter,®® is invalid; but where 
an authority of appointment given to the council is 
merely intended to be permissive, it is not exclu- 
sive of a mode of selection provided by ordinance 
which is adopted by the council.7° The legisla- 
ture may properly provide that the appointing au- 
thority shall be limited in the exercise of his power 
to appointments from persons nominated by private 
societies.‘ 

Discretion. The power to appoint carries with it 
a presumption that the appointing power is also, 
necessarily, diseretionary.‘2 The determination of 
the appointing board or officer as to the qualifica- 
tions of applicants involves official discretion, and, 
when made fairly and in good faith, is final.*$ 

[§ 999] (b) By Mayor or Council.“ Under a 
valid delegation of authority,*> the power of ap- 
pointing municipal officers is usually vested in and 
exercised by the mayor™® or the city coun- 


59. State v. Northup, 79 Nebr. 822, 
113 NW 540. 


60. Hunt v. Sanders, 30 R. I. 480, 


61. State vy. Koeln, 270 Mo. 174, 
192 SW 748. 

62. State v. Hillenbrand, 100 Oh. 
St. 339, 126 NE 309. 

63. State v. Hillenbrand, supra. 

64. Spitzer v. Martin, 130 Md. 428, 
100 A 739. 

65. See cases infra this section; 
and §§ 999-1003. 

Inherent power in people of muni- 
cipality see supra § 982. ; 

Power of state see supra § 982. 

66. See cases infra this section; 
and §§ 999-1003. 

Power delegated to municipality 
see supra § 982. 

67. Atty.-Gen. v. Varnum, 167 
Mass. 477, 46 NE 1 (statute transfer- 
ring all executive powers from the 
council to the mayor has been held 
to confer on him the power to ap- 
point officers heretofore chosen by 
that body). 

68. Bloomfield v. Thompson, 136 
La. 519, 67 S 352. 

[a] An ordinance providing that 
the commissioner of public utility 
shall be ex officio a member of the 
Public belt railroad commission is 
violative of the constitution giving 
the mayor power to appoint a com- 
mission. Bloomfield v. Thompson, 
136 La. 519, 67 S 352. 

Goi Px) p.. Grey, 21. Cal. A. a2, 
104 P 476; Peo. v. McCann, 247 Ill. 
130, 983 NE 100, 20 AnnCas 496; Volk 
v. Newark, 47 N. J. L. 117; Chapman 
v. Vandergrift Borough, 26 Pa. Dist. 
301, 44 Pa. Co. 482. 

70. State v. Thompson, 124 S. C. 
474, 117 SE 717 (the provision of the 
act incorporating the city of Charles- 
ton, authorizing the appointment of 
officers by the city council, when con- 
strued in its entirety as it must be, 
is merely permissive, and not ex- 
clusive of a mode of selection pro- 
vided for by an ordinance requiring 
appointment of officers by the mayor, 


subject to the approval of the coun- 
cil). 

71. Bradley v. Boston Bd. Zoning 
Adjustment, (Mass.) 150 NE 892. 

[a] Zoning law (1) which limits 
the power of the mayor to appoint to 
persons nominated by various soci- 
eties, composed of members particu- 
larly interested in special subjects 
having direct relation to various as- 
pects of the public welfare likely to 
be affected by zoning districts in a 


great seaport, manufacturing, and 
residence city, is not unconstitu- 
tional. Bradley v. Boston Bd. Zon- 


ing Adjustment, (Mass.) 150 NE 892, 
895. (2) “The scheme of the statute 
is to provide by statutory sanction 
expert advice of unusual quality for 
the aid of the appointing power. Its 
design is to secure the administrative 
and executive ability of men of ex- 
perience and vision in municipal 
planning to meet the exigencies of 
the present and the prospective needs 
of the future. Every presumption 
must be indulged (in the absence of 
a contrary indication) in favor of the 
view that the duty of making nomi- 
nations imposed by the statute on 
the several societies will be per- 
formed with a genuinely zealous pur- 
pose to present to the consideration 
of the appointing officer the names of 
the best men obtainable for the serv- 
ice.” Bradley v. Boston Bd. Zoning 
Adjustment, supra. (3) Zoning gen- 
erally see supra § 361 et seq. 

72. State v. Addison, 78 Kan, 172, 
96 P 66. 

73. State v. Addison, supra. 

74. Concurrence of mayor and 
council see infra § 1000. 
75. See supra § 998. 
76. Colo.—Peo. Vv. 

Colo. 476, 86 P 352. 
Ill.— Peo. v. Blair, 82 Ill. A. 570 
[aff 181 Ill. 460, 54 NE 1024]. 
Ky.—Watkins v. Mooney, 114 Ky. 
646, T1 SW 622, 24 KyL 1469. 
La.—Peters v. Bell, 51 La. Ann, 
1621, 26 S 442. 
Mich.—Peo. v. 


Lindsley, 37 


Van Anden, 


Mich. 654, 74 NW 1009; Atty.-Gen. 
v. Corliss, 98 Mich. 372, 57 NW 410; 
cneee v. Detroit, 97 Mich. 198, 56 NW 
oi. 

N. J.—Bakely v. Nowrey, 68 N. J. 
L. 95, 52. A289. [aff 68 N. J. L.- 782, 
54 A 833]; Clarke v. Trenton Bd. of 
Health, 49 N. J. L. 349, 8 A 509. | 

N. ¥.—Peo. v. Lacombe, 99 N. Y. 
43, 1 NE 599. 

Tex.—Black v. Tobin, (Civ. A.) 250 
SW 257; Black v. Lambert, (Civ. A.) 
235 SW 704. 

Wash.—Mills v. State, 2 Wash. 566, 
27 PB 560. 

Wis.—State v. Byrne, 98 Wis. 16, 
73 NW 320. 

See Nichols v. Ansonia, 81 Conn. 
229, 70 A 636 (holding that a provi- 
sion of the charter authorizing the 
mayor ina particular case to employ 
additional counsel to assist the cor- 
poration counsel does not vest in the 
former the power to control or super- 
sede the latter officer in the exercise 
of his charter powers). . 

[a] A mayor pro tempore (1) may 
be given the same power of appoint- 
ment that the mayor possesses. 
Mills. v. State, 2 Wash. 566, 27 P 
560. (2). Authority conferred upon 
the president of the common council 
to perform the duties of the mayor 
during the latter’s absence from the 
city gives such president the power 
to make appointments to office (Peo. 
v. Van Anden, 116 Mich, 654, 74 NW 
1009; State v. Byrne, 98 Wis. 16, 73 
NW 320), (3) provided an emer- 
gency exists requiring immediate ac- 
tion (Watkins v. Mooney, 114 Ky. 
646, 71 SW 622, 24 KyL 1469); (4) 
but proof of appointment by the 
president of the council is not suffi- 
cient without showing the facts up- 
on which the right to exercise such 
power depends (Clarke v. Trenton, 
49 N. J. L. 349, 8 A 509). (5) And 
the fact that a mayor has been dere- 
lict in his duty to nominate a city 
marshal, and that the preservation 
of public order demands the ap- 


116i pointment of such an officer, does 
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we 
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cil.” Since the general rule is that the power of ap- 
pointnrent may be exercised by the legislative body, 
in the absence of a provision to the contrary, the 
power of the council to appoint officers should not 
be restricted by inference, but a provision, claimed 
to have such effect, must be construed strictly ae- 
cording to its express terms.’* But neither the 
mayor nor the common council has any power of 
appointment to an office where the power is specifi- 
cally withheld by statute."® Under statutory power 
conferred, a city may, by ordinance, empower the 
mayor to ‘make ‘appointments to office.8° And an 
ordinance of a municipality authorizing the mayor, 
as the executive officer of the city, to appoint 
the sealer is an appropriate method of carry- 
ing into effect the provision of the statute that 
the sealer may be appointed by the munici- 
pality.*+ 

Appointment of person elected. Where a council, 
instead of filling a vacancy by appointment as pre- 
seribed by statute, orders a special election to fill 


the office, but, thereafter, meets to determine the . 


result of the election and declares elected one who 
had received a majority of the votes, such proceed- 


not justify the council in taking the 
reins of power from the mayor and 
appointing a mayor pro tempore who 
will make the nomination. Peo. v. 
Blair soul As 570) fait 18) I. 
460, 54 NE 1024]. 

[b] An outgoing mayor, whose 
term of office expired at 12 o’clock [b] 


such officers. 
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for certain 


Statute providing ce 
in cities, 


executive officers 
shall be chosen by city councils,” it 
was held that the existing council at 
the time of the change should choose 


Pa.’ 508, 21 A 389. 
Although the appointment to 
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ings, on its part, amount to an appointment, not- 
withstanding the election was void.*? 

Appointee as one of appointing body. Under a 
statute conferring the appointing power on the 
mayor and council, without expressly authorizing 
self-appointment, it is contrary to public policy to 
permit them to exercise that power by appointing 
one or more of their own body.*? And thus a eity 
council authorized to select a city clerk has no 
power to appoint one of its own number to that 
office, although he intends to resign as councilman 
before entering upon the duties of such office.*4 

[§ 1000] (c) By Mayor and Council—aa. In Gen- 
eral, Provisions for the appointment of certain of- 
ficers by the mayor and couneil,*® or by the mayor 
with the consent and approval of the couneil,*® 
should be complied with to effect a valid appoint- 
ment. Where the constitution®’ or the charter thus 
provides,** an ordinance cannot authorize the ap- 
pointment by either alone, nor can an ordinance in 
the face of such a charter provision authorize the 
appointment by the joint convention of two branches 
of the council.*® 


President and trustees of village. A provision 


new 


Tex.—Brumby v. Boyd, 
“which 


Civ, A. 164, 66 SW 874. 
Utah.— Whipple v. Henderson, 13 


28 Tex, 


Utah 484, 45 P 274. 
Wash.—Mills v. State, 2 Wash. 566, 
Gom. vi “Wyman, 137 | 272. 560. 


[a] An appeintment by the mayor 
without the concurrence of the alder- 


noon, Jan. 1, 1902, could, at any time 
before that hour, make an appoint- 
ment to any position which the 
mayor had a legal right to fill. 
Bakely v. Nowrey, 68 N. J. L. 95, 52 
A 289. 


[c] Department subordinates.—A | 


statute granting to the mayor the 
right to appoint and remove “officers 
and persons employed by the city” 
does not apply to assistants employed 
in any of the departments, who are 
employed by the chief of the depart- 
ment, and not directly by the city 
through its mayor.or other author- 
ized officer. Peters v. Bell, 51 La. 
Ann. 1621, 26 S 442. 

{d] Officers of elections.—Under 
city charter of San Antonio providing 
that, after June 1, 1915, all officers 
“of all elections’? shall be chosen 
by the commissioners in open meet- 
ing, the commissioners alone, after 
June 1, 1915, have the power to ap- 
point all election officers, the mayor, 
having been given such power of 
appointment for the first election 
only before the commission form of 
government had been in working or- 
der. Black v. Tobin, (Tex. Civ. A.) 
250 SW 257. 

77. T1)-——Peo. Vv. Strohm,’ 285 Ill. 
580, 121 NE 228; Wilder v. Chicago, 
fol 182; Russell v. SEER, 22 [il. 
28 

Ind.—State v. Wagner, 170 Ind. 
144, 82 NE 466, 15 AnnCas 1063. 

Ky.—Hermann v. Lampe, 175 Ky. 
109. 194 SW 122. 

Mich.—Bay City Tract., etc., Co. 
omens City, 155 Mich. 393, 119 NW 

Mo.—State v. Bowman, 184 Mo. A. 
549, 170 SW 700; State v. Poucher, 
98 Mo, A 1095) 71 Siw-1125. 

N. H.—State v. Wimpfheimer, 69 
N. H. 166, 38 A 786. 

N. J.—Horan v. ane; 53 N. J. L. 
275, 21 A 302. 

Oh.—State v. Larsen, 110 Oh. St. 
413, 144 NE 264. 

Pa.—Com. v. Wyman, 137 Pa. 508, 
ae 389. 


I.—Hudson v. Johnson, 30 R. 
I. 194, 74 A 178; In re Woonsocket 
School Committee’ s BHlection, 28 R. 


I. 629, 72: A 417. 
Wis.—State v. Tyrrell, 158 Wis. 
425, 149 NW 280, AnnCas1916E 270. 
[a] Existing council.—Under a 


office in a municipal corporation is 
an executive act (1) the power to ap- 
point need not be vested in the 
executive officer of the city, but may 
be vested in the city council. 
v. Wagner, 170 Ind. 144, 82 NE 466, 
15 AnnCas 1063. (2) ‘‘While the ap- 
pointment to office is not a legisla- 
tive function, yet the power to name 
the persons or body who shall make 
the appointment is legislative.” State 
v. Wagner, 170 Ind. 144, 147, 82 NE 
466, 15 AnnCas 1063. 

78. In re Stone, 48 Cal. A. 4638, 
Tey Bee orale 

79. New Orleans Bd. of Public 
Utilities v. New Orleans R., etc., Co., 
145 La. 308, 82 S 280. 

80. Sales v. Barber Asphalt Pav. 
Co., 166 Mo. 671, 66 SW 979. 

81. Scott v. Boyle, 164 Cal., 321, 


LP288P 94: 

82. Peo. v. Ford, 163 Mich. 359, 
128 NW 234. 

83. Felker v. Monroe, 22 Ga. A. 


301, 95 SE 1028. 

84. State v. Bowman, 184 Mo. A. 
549, 170 SW 700. 

85. Ari'zz.—Heisler v. Robbins, 17 
Aciz, 42058 Til. 

T11. —Lightfoot v. Evergreen Park, 
PR ONY ier) Wb We es Coes bg 

Mich.—Kindermann v. West Bay 
City, 1179 Mich. 516, 776 NW. 10: 

N. H.—Atty.-Gen. v. Hayes, 77 N. 
H. 358, 92 A 166. 

Pa.—Com. v. Likeley, 267 Pa. 310, 
110 A 167. 


sé. Ill.—Peo. v. Paynter, 197 Ill. 
A. 78. 

Kan.—State v. Addison, 78 Kan. 
172,796 P66. 


La.—Bloomfield 
Mar S19 2'6 3S) 3o27 

Mass.—O’Brien v. Thorogood, 162 
Mass. 598, 39 NE 287. 

Mich. —Gansser v. Vanderveen, 176 
Mich. 517, 142 NW 744. 

Mo.—State v. Brown, (A.) 274 SW 


pues 
J.—Armstrong v. Whitehead, 67 
N. Ni. L. 405, 51 A 472. 

N. Y.—Beresford v. Donaldson, 54 
Mise. 138, 103 NYS 600. 

Oh.—State v. Burk, 20 Oh. Cir. Ct. 
NS) 399 S4Oh- Crk Ct. 49383 De 
Romedis v. Yorkville, 21 OhNPNS 
340. 

Pa.—Com. v. Moir, 199 Pa. 534, 49 
A 351, 85 AmSR 801, 53 LRA 837. 


v. Thompson, 136 


State) 


men is not justified by the fact that 
the mayor and board of aldermen 
might fail to agree upon the person 
to fill such a vacancy, and that the 
office would in consequence remain 
vacant. Brumby v. Boyd, 28 Tex. 
Civ. A. 164, 66 SW 874. 

[b] Appointment to office to be 
created by ordinance.—Under a stat- 
ute providing that the president shall 
by and with the consent of the coun- 
cil appoint a village marshal and 
street commissioner and such other 
officers as shall be provided for by 
resolution or ordinance of the coun- 
cil, the president of a village cannot 
appoint an attorney where the office 
of attorney has not been created by 
ordinance, but the sole power to pro- 
vide a village attorney is vested in 
the council. Gansser v. Vanderveen, 
176 Mich. 517, 142 NW 744. 

[ec] Where the mayor is absent, 
the president of the council, acting as 
mayor pro tempore, under a statute 
may call a special council session 
to confirm the appointment of officers. 
ae v. Brown, (Mo. A.) 274 SW 

[d] Appointment by a mayor pro 
tempore, confirmed by the council, is 
valid. Mills v. State, 2 Wash. 566, 27 
P, 560. 

87. Bloomfield v. 
La. 519, 67 S 352: 

[a] Ordinance of the commission 
council of the city of New Orleans, 
providing that the commissioner of 
public utilities shall be ex officio a 
member of the public belt railroad 


Thompson, 136 


commission, and shall be acting 
president of such commission, and 
shall have active charge, manage- 


ment, and control of the detail op- 
erations, ete, of such railroad, 
violates the provisions of the con- 
stitutional amendment. which vest 
in the mayor of the city of New 
Orleans the power to appoint the 
members of such commission, with 
the consent of the council. Bloom- 
field v. Thompson, 136 La. 519, 67 S 


352. 

88. os v.- Paynter, 1/97 Silla AG 
78; De Romedis v. Yorkville, 21 
OhNPNS 340; Com. v. Crogan, 155 Pa. 
448, 26 A 697. 

89. Hooper v. Creager, 84 Md. 195, 
35 A 967, 36 A 359, 35 LRA 202. 

By both branches see infra § 1002. 
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of a statute that the president of a village shall 
have the same powers as a mayor is controlled by 
a provision which places the power of appointment 
of officers in the hands of the president and village 
board.®® And this power is not affected by an ordi- 
nance consolidating two offices and providing that 
they shall be held by one and the same person, 
and the subsequent election of one, by vote of the 
electors, to one of such offices.®*t An ordinance 
which tends to give a village president, acting 
alone, the power to make an appointment, the stat- 
ute giving such power to the president and board 
of trustees, is illegal.?? 

Effect of withholding confirmation. Under such 
provisions, an appointee of the mayor is neither a 
de jure nor de facto officer where he holds the 
office despite. the council’s refusal to approve his 
appointment,®* although by force of some statutes 
failure of the council to take action within a pre- 
scribed time will be deemed a confirmation.®* An 
announcement by the mayor that -he will make no 
appointments but will allow present appointees to 
hold over will not have the effect of extending the 
term of an incumbent.?> The council must act in 
good faith in withholding the confirmation of the 
mayor’s appointment,®* but it is not required to ex- 
press its reasons for rejecting an appointment.®’ 


90. Lightfoot v. Evergreen Park, 
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Where the mayor has a negative upon the action 
of the council in the matter of appointments, the 
express or implied assent of the mayor is essen- 
tial to the election of a candidate who receives a 
majority of the aldermanic vote. 

[§ 1001] bb. Applicability of Provisions. An ap- 
pointment requiring confirmation by the council has 
been held to apply to an appointment to fill a va- 
cancy as well as an appointment for the full term ;%° 
but the power of a mayor to fill any vacancy by 
appointment has no reference to appointments to 
be made at the beginning of the regular official 
term, as respects the power to make appointments 
without confirmation by the council.1_ And where 
power is given to the mayor’to appoint officers to 
serve during his will and pore confirmation by 
the council is unnecessary.2. So a statute, provid- 
ing that the appointment of city officers by the 
mayor shall expire with the mayor’s term, and their 
successors shall be appointed by the incoming 
mayor, vests the mayor with the appointing power 
of undivided responsibility, and his appointments 
need not be approved by the council. A charter 
requirement that ordinances and resolutions of the 
council must have the approval of the mayor has 
been held not to apply to elections by that body;* 


vacancy. State v. Johnson, 135 Wash. 


207. Ill. A. 411; Peo. v. Paynter, 197 
Ill. A. 78; McKean v. Gauthier, 132 
TH: .A. 376. 

{a] The power of appointment to 
appointive offices in villages orga- 
nized under the general act for the 
incorporation of cities and villages 
résts in the president and board of 
trustees jointly, under § 11 of that 
act, which provides that “the presi- 
dent and board of trustees may ap- 
point” a clerk, treasurer, street com- 
missioner, constable, Sand « such 
other officers as may be necessary to 
carry into effect the powers con- 
ferred upon villages.” McKean vy. 
Gauthier, 132 Ill. A. 376. 
Peo. v. Hitchcock, 148 Ill. A. 


91. 

456. 
92. Peo. v. Paynter, 197 Ill. A. 78. 
93. Peo. v. Weber, 89 Ill. 347; 


Beresford v. Donaldson, 54 Misc. 138, 
103 NYS 600; Jones vy. Easton, 4 Pa. 
Dist. 509. 

{a] Approval necessary in spite 
of general powers of mayor.—Where 
a city charter provides for the ap- 
pointment of an officer by the mayor 
with the consent of the common coun- 
cil, the mayor could not obligate the 
city for payment of salary by the 
arbitrary appointment of a person 
without the consent of the council, 
and where one pretended to act as 
an officer for several months despite 
the council’s refusal to approve his 
appointment, he could not recover for 
his services, the mayor deriving no 
exclusive power of appointment 
through charter provisions that he 
shall exercise a constant supervision 
over the conduct of all subordinate 
officers and possess all the power con- 
ferred upon mayors by any statute 
of the state, or under laws provid- 
ing that it shall be the duty of a 
mayor to see to the faithful perfor- 
mance of their duties by city offi- 
cers and departments, ete. Beres- 
ford v. Donaldson, 54 Misc. 138, 103 


NYS 600. 
94. State v. Bandel, 121 Mo. A. 
516, 97 SW 222; State v. Johnson, 


135 Wash. 109, 237 P 12. 

[a] Action need not be taken in 
session.—Where a city charter pro- 
vided that the mayor should have the 
right to nominate all appointive of- 
ficers and that his appointment 
Should be final unless, within five 
days after such nomination, a ma- 


| may be possible. 


file objections in writing, and, within 
five days after an appointment by the 
mayor, a majority of the council, 
while it was not in session, signed 
and filed a statement to the effect 
that it objected to the appointee for 
reasons stated, and that it was be- 
lieved that approval of such ap- 
pointment should be withheld, pend- 
ing a proper investigation, the ap- 
pointment was nullified. State v. 
Bandel, 121 Mo.-.A. 516, 97 SW 222. 

95. Abrams v. Smith, 98 N. J. L. 
319, 119 Ay 792. 

96. State v. Lander, 87 Kan. 474, 
124 P 364; Hoell v. Camden, 68 N. 
Jy Ly 226, 52. A 213% 

[a] Duty of council to act in 
good faith.—It is the duty of the 
council to act in good faith upon a 
pending nomination and others that 
may be made, in case of rejection, so 
that, on confirmation, quo warranto 
Hoell- vy. Camden, 
68 N. J. Lb. 226, 62: A 213. 

97. State v. Lander, 87 Kan. 474, 
124 P 364. 

98. Kindermann vy. West Bay City, 
117 Mich. 516, 76 NW 10; Atty.-Gen. 
v. Hayes, 77 N. H. 358,92 A 166; 
Atty.-Gen, -v. Cross, 76. N. oH. 641, 
78 A 281. 

{a] The mayor may veto an or- 
dinance providing for and appointing 
an officer by the same act; and the 
same is thereby totally defeated. 
Kindermann vy. West Bay City, 117 
Mich. 516, 76 NW 10, 

[b] Under a statute creating a 
board of public works for the city of 
Manchester, and providing that the 
members of the board shall'be elected 
by the board of mayor and alder- 
men, and providing that the mayor 
shall have a negative upon the ac- 
tion of the aldermen in laying out 
highways and in all other matters, 
and that no vote can be passed or 
appointment made bythe board of 
aldermen over his veto unless by a 
vote of two thirds of all the alder- 
men elected, the mayor of Manches- 
ter has power to veto the election of 
a member of the board of public 
works by the aldermen. Atty.-Gen. 
vy. Hayes, 77 N..H. 358, 92 A 166. 

99. State v. Burk, 20 Oh. Cir. Ct. 
N.S. 399, 34 Oh. Cir, Ot. 493. 

ae State v. Johnson, 135 Wash. 
1098237, (P12; 

[a] “Wacancy” means an absolute 
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2. State v. Doherty, 16 Wash. 382, 
47 P 958, 58 AmSR 39. 


3. Waldron vy. Rowe, 91 N. J. L. 
71, 106 A 212. 
4 Ala.—Huey v. Jones, 140. Ala. 


479, 37 S-193. 

Conn.—State v. Longdon, 68 Conn. 
B19 - «3: GaAU Sse. 

Ind.—State v. Wagner, 170 Ind. 144, 
82 NE 466, 15 AnnCas 10638. 

Miss.—Rich v. McLaurin, 83 Miss. 
95, 35 S 337. 

N. H.—Cate v. Martin, 70 N. H. 
135, 46 A 54, 48 LRA 613. 

N. J.—Byrne v. Raymond, 89 N. J. 
L. 96, 97 A 773; McDermott vy. Ken- 
ny, 49 N. J. L. 251; Haight v. Love, 
DONE J. LL 14 Lath. 39° INS oe ae CeaG- 
23 AmR 234]. 

N. Y.—North v. Cary, 4 Thomps. & 
[Ss S57: Achley’s Case, 4 AbbPr 35. 

Wis.—State v. Darby, 179 Wis. 147, 
190 NW 994. 

[a] Reasons for rule.—(1) ‘‘The 
absurd result of a literal construc- 
tion of those provisions tends to in- 
duce the belief that such construc- 
tion was not within the legislative 
intent, and the fact that it is re- 
quired that the mayor is to be in- 
formed of ‘resolutions and other mat- 
ters’ for consideration in respect to 
his approval or veto, justifies the 
conclusion that the ‘acts’ which are 
thus to be submitted to him for ap- 
proval are only such as are usually 
performed by such bodies by reso- 
lutions or other similar evidences of 
action.” State v. Wagner, 170 Ind. 
144, 149, 82 NE 466, 15 AnnCas 10638. 
(2) “While, indeed, an officer may be 
chosen by resolution, such a mode is: 
rarely adopted. Usually a vote by 
ballot or viva voce, indicates the 
choice. And though it is quite clear 
that the legislature did not intend 
to make the mayor’s power depen- 
dent on the form in which the boards 
acted, it is almost equally sure that 
they did not mean to éxtend his power 
beyond such action as usually, in 
organized assemblies, takes the form 
of resolution or ordinance. Besides, 
the course now contended for by the 
relator is an inversion of the com- 
mon practice, when an individual and 
a board or body of several are to 
unite in the selection of an officer. 
Almost universally the individual 
nominates and the board ratifies or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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but there are cases to the contrary.® 

[§ 1002] (d) By Both Branches of City Council. 
It is frequently provided by statute or ordinance 
that city officers shall be elected by joint ballot 
or concurrent vote of branches of a city couneil.® 
Election by joint ballot is the act of a single body 
formed from two bodies convened together, and it 
is only necessary that a quorum be present,’ and 
an appointment made by a majority of all the per- 
sons present is valid. Where the members of both 
boards empowered by the charter to act are jointly 
present, there is no necessity of notice.® 
by concurrent vote requires the separate act of 
two or more distinct and independent bodies, each 
of which must have a quorum of its own,!? and 
each has a veto upon the other.1! But it has been 
held that, where the law requires an election to 
be by joint ballot of two branches, an election 
by the separate action of each branch is sufficient 
to give color of title to the office? The general 
rules and orders ofthe city council, providing that 
every ordinance and order requiring concurrent 
action shall remain with the clerk for a specified 
time after passing one board, have been held not 


MUNICIPAL CORPORATIONS 


Election | 


[43 C.J.) 615 


to apply to the election of an officer by the board 
of aldermen as required by statute.!3 

[§ 1003] (e) By Governor and Senate. A consti- 
tutional provision for confirmation by the senate of 
appointments by the governor has no application to 
appointments to municipal offices.1¢ 

[§ 1004] (f) Manner of Appointment—aa. In 
General. Where the course of procedure to be fol- 
lowed by a municipal council in the election of 
officers is preseribed in the charter, this method 
must be pursued,'® and cannot be changed by ordi- 
nance or by-law.® Where the legislature has pro- 
vided in a city charter a method for selecting a 
presiding officer of the common council, such method 
is to be followed tothe exclusion of every other 
method;?” and a statute requiring the city coun- 
cil to make all appointments by recorded viva voce 
vote is mandatory.'® But it has been held that an 
appointment to office, if made by the properly con- 
stituted authority, is not affected by a mere ir- 
regularity in procedure.’® If a particular method 
is not prescribed, then it is left to the discretion 
of the council,”° or the mayor and council, sub- 
ject to the proviso that the election must be con- 


rejects. But here, it is claimed, the| side v. People, 26 Wend. (N. Y.) 634|1006. See also supra §§ 772, 773. 
board is to nominate and the in-| [rev 23 Wend. 9]. 17. Peo. v. Zeeh, 85 Misc. 151, 148 
dividual is to ratify or reject. The 11. See cases supra note 10. NY¥S7L145 

legislature, of course, might adopt [a] When “the board of mayor and 18. Hill v. Rector, 161 Ark. 574, 


such a scheme, but I think when they 


do, they will make it known in lan- 
guage more explicit than that used 
in this charter.” Haight v. Love, 
oa NO 6 Sue Ee, 4. 200 fate 39)" Ni J. Ti: 
476, 23 AmR 234]. 

[b] Appointment by city clerk 
with consent of council.—Under stat- 
ute authorizing city clerks in cities 
of the first class with the consent of 
the common council to appoint clerks 
and assistants, such appointments 
are valid without the consent of the 
mayor, the section of the charter re- 
quiring the approval of the mayor to 
all resolutions being inapplicable. 
Byrne v. Raymond, 89 N. J. L. 96, 
Sf ANTS: 

5. Peo. v. Schroeder, 76 N. Y. 160; 
Cassidy v. Brooklyn, 47 N. Y. 659; 
Peo. v. Fitchie, 76 Hun 80, 28 NYS 
600. 

6. See statutory provisions; 
cases infra this section. 

7. Tillman vy. Otter, 93 Ky. 600, 20 
SW 1036, 14 KyL 586, 29 LRA 110; 
Whiteside v. People, 26 Wend. (N. 
Y.) 634 [rev 23 Wend. 9]; Lamb v. 
Lynd, 44 Pa. 336. 

[a] It is not a valid reason for 
refusing to obey the law, on the part 
of a majority of the select council of 
a city, by meeting with the common 
council and appointing the heads of 


and 


departments, that members of the 
common council may have _ been 
fraudulently excluded, since each 


branch is the sole judge of the elec- 
tion and qualification of its own 
members; nor that they are about to 
propose a change of the law, for 
while the law remains they are bound 
by it, and must obey its require- 
ments. Lamb v. Lynd, 44 Pa. 336. 

8. Matter of Bogaskie, 58 Misc. 
243, 109 NYS 598; Com. v. Chitten- 
den, 2 Pa. Dist. 804, 13 Pa. Co. 362. .- 

[a] The “joint convention” in 
which certain officers are to be chosen 
by the select and common councils, 
in cities of the third class, consists 
of a majority of all the members 
elected to both councils, without 
reference to the number of either 
eouncil in attendance; and an elec- 
tion of a city solicitor by the votes 
of such a majority is valid, although 
only a minority of one council be 
present. Com. v. Chittenden, 2 Pa. 
Dist. 804,° 13 -Pa. Co. 362. 


9 Matter of Bogaskie, 58 Misc. 
243, 109 NYS 598. 
10. Saunders. v. Lawrence, 141 


Mass. 380, 5 NE 840; 


Atty.-Gen. Vv, 
Cross, 75 


N. H. 541, 78 A 281; White- 


aldermen” is spoken of, two indepen- 
dent bodies are intended, each having 
a negative on the action of the other, 
and where a statute provides that 
the mayor shall have a negative up- 
on the action of the aldermen, and 
no vote can be passed or appoint- 
ment made by the board of aldermen 
over his veto unless by a vote of 
two thirds at least of all the alder- 
men elected, the mayor cannot vote 
for an overseer of the poor under a 
statute providing that the board of 
mayor and aldermen shall elect by 
ballot and by major vote one person 
to be overseer of the poor. Atty.- 
Gen. v. Cross, 75 N. H. 541, 78, A 


281. 

12. Belfast v. Morrill, 65 Me. 580. 

13. Pevey v. Aylward, 205 Mass. 
102, 91 NE 315. 

14. State v, Churchman, 19 Del. 
361, 51 A 49. 

15. Alaska.—Bates v. Nome, 1 
Alaska 208. 

Ark.—Hill v. Rector, 161 Ark. 574, 
256 SW 848. 


Conn.—State v. Starr, 78 Conn, 636, 
638 A 512. 

N. J.—Connors v. Hillman, 86 N. 
J. L. 490, 92 A 59. 

N. Y.—In re Obergfell, 239 N. Y. 
48, 145 NE 323. 

Pa.—Chapman v. Vandergrift Bor- 
ough, 26 Pa. Dist. 301, 44 Pa. Co. 482. 

Tex.—Orrick v. Ft. * worth, 52 Tex. 
Civ. A. 308, 114 SW 677. 

{a] If the charter of Long Beach 
is defective in failing to provide re- 
quisite machinery for filling inter- 
mediate vacancies in municipal of- 
fices, electon may proceed under a 
statute which supplies the omission. 


In re Obergfell, 239 N. Y. 48, 145 
NE 323. 
[b] Validity of new charter im- 


material if proceedings regular un- 
der old.— Where defendant was 
elected city attorney by the mayor 
and aldermen after the expiration of 
respondent’s term of office, and the 
proceedings were regular, whether 
the council proceeded under a new 
city charter or the old one, the valid- 
ity of the new charter was imma- 
terial to the question of defendant’s 
right to the office. Orrick v. Ft. 
Worth, 52 Tex. Civ. A. 308, 114 SW 
677. 
16. Bates v. Nome, 1 Alaska 208; 
State v. Newark, 47-N. J. L. 117; 
State v. Michellon, 42 N. J. L. 405; 
Chapman vy. Vandcrgrift Borough, 26 
Pa. Dist. 301, 44 Pa. Co. 482. 
Manner of ‘voting see infra §§ 1005, 


256 SW 848. 

[a] The election of a mayor to fill 
a vacancy by a city council is held to 
require a viva voce vote, under a 
statute requiring all appointments to 
be so recorded. Hill v. Rector, 161 
Ark. 574, 256 SW 848. 

[b] “Election,” as applied to se- 
lection by the city council of a mayor 
to fill a vacancy, under statute is 
held equivalent to “appointment.” 
Hill v. Rector, 161 Ark. 574, 256 SW 


848. 

McKean v. Gauthier, 132 Il]. 
A. 376; Cynthiana vy. Bd. of Edu- 
cation, 52 SW 969, 21 KyL [%31; 
Pevey v. Aylward, 205 Mass. 102, 
91 NE 315. 

[a] Secret ballot.—The election of 
members of a city board of educa- 
tion by secret ballot, instead of by 
viva voce vote, as required by the 
statute, is not void, the result not 
being affected by the irregularity. 
Cynthiana v. Bd. of Education, (Ky.) 
52 SW 969, 21 KyL 731. 

20. Ill—Peo. v. Strohm, 285 Ill. 
580, 121 NE 223. 

Ind.—State vy. Wagner, 170 Ind. 
144, 82 NE 466, 15 AnnCas 1063. 


Ky.—Goodloe v. Fox, 96 Ky. 627, 
29 SW 4338, 16 KyL 653. 
Md.—Murdoch v.e Strange, 99 Md. 


89, 57 A 628. 
Mich.—Boehme vy. Monroe, 106 Mich, 


401, 64 NW 204. 

Miss.—Rich v. McLaurin, 83 Miss. 
95, 35.S"33'7. 

N. H.—Atty.-Gen. v. Remick, 73 


N.. H..25,.50 A 871, 111 AmSR 594; 
Atty. “Gen. v. Remick, TL en; EE 480, 
53 A 308. 
re J.—Volk v. Newark, 47 N. J. L. 

Wis.—State v. Tyrrell, 158 Wis. 425, 
149 NW 280, AnnCasi916B 270. 

B. C.—Reg. v. Hart, 2 B. C. 264. 

[a] Offices may be filled: (1) By 
ballot. State v. Wagner, 170 Ind. 
144, 82 NE 466, 15 AnnCas 1068; 
State v. Tyrrell, 158 Wis. 425, 149 
NW 280, AnnCas1916E 270. (2) By 
yea and nay vote. Atty.-Gen.  v. 
Remick, 71 N. H. 480, 53 A 308. (3) 
By viva voce vote. State v. Wagner, 
170 Ind. 144, 82 NE 466, 15 AnnCas 
1063. (4) By the adoption of a mo- 
tion or resolution declaring that the 
person therein named be appointed 
when the statute conferring authority 
does not prescribe the manner. Wag- 
ner v. State, 173 Ind. 603, 91 NE 1: 
(5) Thus, where the filling of vacan- 
cies is intrusted to the council, with- 
out the mode of appointment being 
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ducted in harmony with the fundamental principles 
recognized by the common law to be applicable.”* 
So where the appointment is directed to be made 
by ballot, the manner of taking the ballot is within 
the diseretion of the council. 22 Where the general 
power granted a council is to be exercised by ordi- 
nance or by-law, an appointment by resolution is 
held to be invalid,?* but an appointment, in dis- 
charge of a statutory duty, may be properly made 
by resolution.2* Where the council has the’ power 
to elect to an office created by statute and to pro- 
vide the duties thereof by ordinance, it is imma- 
terial that the election preceded the ordinance 
prescribing the duties.2° Although one has been 
performing the duties, under a contract of employ- 
ment, of an office subsequently created by statute, 
an ordinance fixing the amount of his bond is not 
equivalent to the election by the council authorized 
by the statute.?® 

[§ 1005] bb. Vote Necessary to a Choice. The 
general rule, in the absence of specific provision, is 
that a majority of the members of the municipal 
council will constitute a quorum for the election of 


prescribed, the appointment is valid, [b] 
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Where the governing body of 


[§§ 1004-1005 


officers, and when duly met a majority of the 
quorum may act,?? although under some statutes a 
majority of the ’ whole council is required.28 And 
where such a statute declares who shall constitute 
the council and makes it inelude the mayor, his 
status as a councilman must be recognized in de- 
termining the number requisite to an election,”® 
and a provision of the charter declaring that ‘‘the 
mayor shall have the casting vote, and no other,’’ 
is not pertinent, and whether he might properly 
have voted is not involved.*° In the absence of a 


. statutory provision, where a quorum is present, it 


is not necessary that all or even the majority of 
those present should vote.41 Members by refus- 
ing to vote cannot defeat the election or divest 
the body of the power to elect.2* And where all 
the members of two bodies have assembled in joint 
session and have agreed to proceed to appoint an 
officer, the appointment is valid when made by a 
majority of all present, although a majority of 
one of the boards refuses to vote or has with- 
drawn.** The legal effect of refusing to vote is 
an acquiescence in the choice of those who do 


consent of council—A provision of 


although by resolution no yea and 
nay vote is necessary, the statutory 
provision making it the duty of the 
city clerk, as clerk of the common 
eouncil, to enter yeas and nays on 
the passage of every ordinance and 
resolution, and so inferentially re- 
quiring their passage by yea and 
_nay vote, applying only to legisla- 
tive action. Wagner v. State, supra. 

[b] An election by secret ballot 
is valid wnen nothing in the charter 
requires that -the voting shall be 
viva voce. Goodloe v. Fox, 96 Ky. 
627, 29 SW 433, 16 KyL 653. 
also supra § 770. 


21. Rich v. McLaurin, 83 Miss. 
95,. 35°S 337. 
22: State v. Starr, 78 Conn. 636) 


63 A 512. See also supra § 772. 

23. Connors v. Hillman, 86 N. J. 
490, 92 A 59; Eckerson y. Englewood, 
82) ONE de Se 72985481 mA OTOTO™ [ate 333 
N. J. L. 627 mem, 86 A 1103 mem]. 

{a] In cities of less than twelve 
thousand inhabitants (1) the appoint- 
ment of subordinate officers, Such as 
a street commission (Connors v. Hill- 
man, 86 N. J. 490, 92 A 59), (2) or a 
eity engineer must be by ordinance 
(Eckerson v. Englewood, 82 N. J. L. 
ZOOS Sie Aw 1070" \Latt: 83- Ne J. La6o7 
mem, 86 A 1103 mem]). (3) And the 
appointment of such an officer by 
resolution, and not by ordinance, is 
not the appointment authorized by 
the statute. Eckérson v. Englewood, 


supra. 
24. Huey v. Jones, 140 Ala. 479, 
Sion Lobe L. Ve Hart, ZY Boies 264: 


Foster v. Reno, 22 Ont. L. 4138, 416, 
2 OntWN 351, 17 OntWR 707. 

“This assumption ignores the com- 
posite nature of the municipal coun- 
cil. It is a legislative body—a very 
wide law-making power has been con- 


ferred upon it. This power must 
be exercised by by-law. It is also 
an administrative body. Many du- 


ties are imposed upon it as to which 
it has no discretion—these duties it 
can discharge without the formality 
of a by-law. Indeed, the term ‘by- 
law’—a law enacted by a _ subordi- 
nate legislative body—cannot be ap- 
propriately used when speaking of 
the discharge of a statutory duty.” 
Foster v. Reno, supra. 

{a] Under a provincial statute 
authorizing an appointment to _ be 
made by a municipal corporation, 
subject to the consent of the lieuten- 
ant governor in the council, an ap- 
pointment was well made by resolu- 


tion under the corporate seal, and a 
by-law was unnecessary. Reg, v- 
Hart, 2-B. C. 264 


— 


See: 


a municipality has adopted a code 
which contains provisions for the 
election of a captain of the police, 
the enactment by the council of Such 
city of an additional ordinance pro- 
viding-for the election of a captain 
of the police is not necessary in or- 
der to authorize the election of such 
officer, and the adoption of ‘a resolu- 
tion is sufficient. Huey v. Jones, 140 
Ala. 479, 37 S 193. 


25. Hunt v. Sanders, 30 R. I. 480, 
TO" Ag1 79% 

26. Bonner v. Jennings, 224 Pa. 
391, 73 A 449. 
- 27. Conn.—State v. Chapman, 44 
Conn, 595. 


Del.—State_ v. City 
Council, 3 Del. 294. 

Mich.—Baker v. Port Huron Police 
Comrs., 62 Mich. 327, 28 NW 913. 

N. J.—Cadmus v. Farr, 47 NN; THE: 
208; Mason v. Paterson, 35 N. J. L. 
oat State v. Parker, 32 N. J. L. 341. 

Y.—Peo. v. Batchelor, 22 N.Y. 
128; Matter of Bogaskie, 58 Misc. 
243, 109 NYS 598; Matter of Brearton, 
44 ‘Misc. 247, 89 NYS 893; Coles’ v. 
Williamsburgh, 10 Wend. 659. 


Wilmington 


N. C.—State v: Withers, 121: N. C, 
376, 28 SE 522. 
Tenn.—Lawrence v. Ingersoll, 88 


Tenn, 52, 12 SW 422, 17 AmSR 870, 6 
LRA 308. 

Compare State v. Anderson, 45 Oh. 
St. 196, 12 NE 656 (holding that in 
choosing the officers necessary to ef- 
fect the organization of a city coun- 
ceil, as required by the revised stat- 
utes, the members being present and 
voting for candidates therefor, a plu- 
rality of the votes cast is sufficient 
to elect); State v. Miller, 62 Oh. 436, 
57 NE 227, 78 AmSR 732 (holding 
that, where all the members of a 
city council, in a city of the second 
class, vote to elect a city clerk, and 
one of the candidates voted for re- 
ceives a plurality of the votes cast). 

fa] Thus (1) all the members of 
the electing body must have notice of 
the time fixed for holding the elee- 
tion. Peo. v. Batchelor, 22 N. Y. 128. 
(2) But when notice is duly given, 
the refusal of any of the members 
of the body to be present will not 
invalidate if a quorum is present and 
participate in the election. State v. 
Withers, 121 N. C. 376, 28 SE 622. 

28. Peo. v. Herring, 30 Colo, 445, 
71 P 413; Randall v. Schweikart, 115 
Mich, 886, 73 NW 417; Armstrong v. 
Whitehead, 67 N. J. L. 405, 51 A 472; 
ees v. Cook, 62 N. J. L. 84, 40 
A 78 

(ai Charter provision not appli- 
cable to appointments made with the 


the Detroit charter, providing that all 
appointments to office by the com- 
mon council shall be made by a ma- 
jority vote of the members-elect, does 
not, in view of the history of that 
provision, apply to appointments 
which, under the charter, are to be 
made by the mayor “with the con- 
sent” of the council, and a confirma- 
tion of such an appointment by a 
majority of a quorum of the council 
is sufficient. Randall v. Schweikart, 
115 Mich. 386, 73 NW 417. 
29.- State v. Noth, 173 Iowa 1, 151 
NW 822, 152 NW 639 
[a] What constitutes majority.— 
Under the code providing that in any 
city of twenty thousand or more, the 
council shall consist of a mayor, two 
aldermen at large, and one from each 
ward, and that vacancies shall be 
filled by the remaining members of 
the council by a majority vote there- 
of, a vacancy in a council of nine 
members, leaving eight, could not be 
filled except by a majority vote of 
five, and hence a candidate receiving 
four votes to three for his opponent, 
the mayor not voting, was not elected, 
State v. Noth, 173 Iowa 1, 151 NW 822, 
152 NW 639. 
30. State v. Noth, supra. 
31. Atty.-Gen. v. Bickford, 77 N. 
H. 433, 92 A 835, AnnCas1916B 119. 
32. ‘Conn,—State vy. Chapman, 44 
Conn, 595. 
Ill.—Launtz v. Peo., 118 Ill. 187, 55 
AmR 405. 
Ky.—Wheeler v. Com., 98 Ky. 59) 
¥ SW 259, me oyu 636; Morton v. 
oungerman, Ky. 505, 12 SW 944, 
11 KyL 886. ; 
Md.—Murdoch Vv. 
89, 57 A 628. 
Mont.—State vy. Mates 19 Mont. 239, 
47 a 1004, 37 LRA 205. 
H.— Atty. -Gen. i 62 
N. Ni ee 13 AmSR 57 
N. Y.—Matter of eee fe 44 Misc. 
247, 89 NYS 893. 
Oh.—State v.,,Green;..37) Ohe Sta227) 
Wis.—State v. Tyrrell, 158 Wis. 
425, 149 NW 280, AnnCasl916E 270. 
[a] A blank ballot cannot be con- 
sidered in Summing up a total vote, a 
majority of which a candidate must 
receive to be elected. Murdoch v. 
Strange, 99 Md. 89, 57 A 628. But see 
Lawrence y. Ingersoll, $8 Tenn, 152) 12 
SW 422, 17 AmSR 870, 6 LRA 308 
(holding that four ballots are not suf- 
ficient to elect an officer by an of- 
ficial board when eight members are 
present, although one blank vote is 
eae G 
3. atter of Bogaskie, 58 Misc. 
248, 109 NYS 598. . ; 


Strange, “99 Mad. 


Shepard, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1005-1007] 


vote;** and this is so, although those refusing to 
vote object to the mode of voting, and on the 
Where it is pro- 
vided by statute that an election shall be by two 
branches, less than a quorum of one branch act- 
ing with a majority of the other branch cannot 
hold a valid election,®® and this is so, although the 
number of members participating exceeds a majority 
of both branches of councils in joint convention.** 

[§ 1006] cc. Right of Mayor To Vote. 
choice has been made, ‘it is not essential that the 
mayor, as the presiding officer, shall declare the 
In such ease the mayor has as a gen- 
eral rule no duty whatever to perform as to the 
election;°® he can take part only in case of a tie 
vote,#? but a member of the council, appointed 
mayor pro tempore, is entitled to vote, although 
It has been held, however, that 
the action of the mayor in declaring an officer 
elected is equivalent to a vote for him.*? 
the action of a mayor in declaring an election 
carried is ineffectual where he has no right to vote.*® 


ground that no quorum voted.®® 


result.3§ 


there is no tie.*! 


24 Conn.—Somers v. Bridgeport, 
- 60 Conn. 521, 22 A 1015. 
Ky.—Wheeler v. Com., 98 Ky. 59, 


32 SW 259, 17 KyL 636. 

Mont.—State v. Yates, 19 Mont. 239, 
47 P 1004, 37 LRA 205. 

N. Y.—Matter of Brearton, 44 Misc. 
247, 89 NYS 893. 

Oh.—State v. Green, 37 Oh. St. 227. 

Eng.—Oldknow v. Wainwright, 2 
Burr. 1017, 97 Reprint 683. 

See supra § 782. 

$5. - State v. Green, 37 Oh. St. 227. 

36. Com. v. Hargest, 7 Pa. Co. 333. 

37. Com. v. Hargest, Supra. 

38. State v. Miller, 62 Oh. St. 436, 
57 NE 227, 78 AmSR 732; State v. 
Tyrrell, 158 Wis. 425, 149 NW 280, 
AnnCasl19i6E 270. 

39. See cases passim this section. 

40. Ala.—Huey v. Jones, 140 Ala. 
479, 37 8S 193. 

Conn.—State v. Chapman, 44 Conn. 
595: 

Ga.—Gostin v. Brooks, 89 Ga. 244, 


15eSE $61. 

Til.—Launtz v. Peo., 113 Ill. 137, 55 
AmR 405. 

Me.— Small v. Orne, 79 Me. 78, 8 A 
152. 

Md.—Hecht v. Coale, 93 Md. 692, 49 
A 660 


Miss.—Rich v. McLaurin, 83 Miss. 
Speco aSosd; Olt. Vv... state, -78 Miss. 
487, 29 S 520; Bousquet v. State, 78 
Miss. 478, 29 S 399. 

Mont.—State v. Yates, 19 Mont. 239, 
47 P 1004, 37 LRA 205. 

N. H.—Atty.-Gen. v. Hayes, 77 N. 
H. 358, 92 A 166. 

N. J.—Armstrong v. Whitehead, 67 
N. J. L. 405, 51 A 472; Hawkins v. 
Cook mac Nordsn 4. 84,040 A 781. 

N. Y.—Matter-of Dudley, 33 App. 
Div. 465, 53 NYS 742. 

Oh.—State v. Miller, 62 Oh. St. 436, 
57 NE 227, 78 AmSR 732; State v. 
Anderson, 45 Oh. St. 196. 12 NE 656. 

Tenn.—Lawrence v. Ingersoll, 88 
Tenn, 52, 12 SW 422, 17 AmSR 870, 6 
LRA 308. 

Tex.—Brown v. Uhr, (Civ. A.) 187 
Sw 381. 

Wis.—State v. Mott, 111 Wis. 19, 86 
NW 569. 

[a] Must be legal division between 
two candidates.—The mayor can only 
east a deciding vote in favor of a 
candidate when the entire board of 
aldermen is equally divided between 
two candidates. He cannot cast a 
vote in order to make a majority in 
favor of one candidate when the other 
votes were scattering. State v. Mott, 
111 Wis. 19, 86 NW 569. 

[b] Right to vote twice.—The 
mayor, not being a member of the 
council, cannot vote, as an alderman, 
to make a tie, and then, as mayor, to 
break it. Ott v. State, 78 Miss. 487, 
29 S 520; Bousquet v. State, 78 Miss. 
478, 29 S 399. 


MUNICIPAL CORPORATIONS 


where a verbal 


When a 


But | ment.*® 


ticular form.*® 


{c] What constitutes a tie vote.— 
(1) Where, under a vote previously 
passed by the convention to elect the 
city attorney by ballot, twenty-two 
votes were cast for each of two 
candidates and a blank vote, and the 
teller did not count the blank vote, 
but reported a tie, and the mayor 
gave a casting vote, which he was 
authorized to do in case of a tie, for 
one of the candidates and declared 
him elected, in the vote taken there 
was not a tie, and therefore it was 
not a case where the mayor had a 
right to give a casting vote. State v. 
Chapman, 44 Conn. 595, 600. (2) 
“When there is an odd number of 
members present and participating in 
the action of the convention... it is 
obvious that there can be no election 
unless one of the persons voted for 
receives a majority of the votes of all 
the members present and participat- 
ing. Nor can an election be effected 
in such a case by the casting vote of 
the mayor, for there cannot be an 
equal division of the members, and 
consequently there can be no tie in 
their votes. But when the number 
present and participating is an even 
number, an election may be effected 
by the votes of one-half of the mem- 
bers with the casting vote of the 
mayor.’ State v. Chapman, supra. 
(3) Where ten of the twelve mem- 
bers are present, and six vote for a 
candidate for an office, it is not a 
tie, and the mayor has no vote. Mat- 
ter of Dudley, 33 App. Div. 465, 53 
NYS 742. (4) Where, in a board con- 
sisting of nine aldermen and the 
mayor, eight aldermen being present, 
four vote for one candidate, three for 
another, and one casts a blank bal- 
lot, there is no tie, and the mayor has 
no right to vote. Lawrence v. Inger- 
soll, 88 Tenn. 52,12 SW 422, 17 AmSR 
870, 6 LRA 308. 


41. Harris v. Peo., 18 Colo. A. 160, 
70-699. 3 

42. Small v. Orne, 79 Me. 78, 8 A 
152 


43. Lawrence vv. Ingersoll, 88 
Tenn. 52, 12 SW 422, 17 AmSR 870, 6 
LRA 308. : 

44. People v. Murray, 70 N. Y. 521; 
Peo. v.. Fitzsimmons, 68 N. Y. 514; 
Peo. v. Keller, 30 Misc. 52, 61 NYS 
746. Compare Tuck y. Victoria, 2 B. 
Cc. 179 (holding that a person .duly 
elected, at a meeting of a municipal 
council, to a municipal office, pur- 
suant to a statute giving the munici- 
pal corporation power so to appoint 
its officers, becomes thereby the sery- 
ant of the corporation without fur- 
ther evidence. or ratification of the 
contract of hiring, either by writing 
under the corporate seal or other- 


wise). 
[a] The position of morgue keeper 
being one of public trust, with a fixed 


[§ 1007] (g) Evidence of Appointment. 
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Except 
appointment is permitted by the - 


terms of the act conferring the appointing power, 
an appointment to a municipal office must be in 
writing,** or in the form of a resolution of the 
appointing board duly entered in its records.*® 
where a formal ballot is declared and recorded, 
the election or appointment is complete,*® and the 
duty of the city ¢lerk under a provision of the 
charter to issue or file a certificate to the effect 
that the appointee has qualified is ministerial, and 
his failure so to do does not make the appoint- 
ment ineffective.** 
that is, a formal writing signed by the official 
with whom the power of appointment rests, show- 
ing clearly his intention to appoint the person 
named, his belief that such writing is that re- 
quired by the statute, and his intention to make 
it the final act on his part to perfect the appoint- 
The commission need not be in any par- 


But 


There must be a commission, 


The written appointment signed 


by the officer, or any paper signed by him, showing 


salary, and certain continuous duties, 
which are not menial, is a public of- 
fice, within the rule requiring an ap- 
pointment thereto to be evidenced by 
a writing. Peo. v. Keller, 30 Misc. 52, 
61 NYS 746. 

45. Hill v. Rector, 161 Ark. 574, 
256 SW 848; Peo. v. Stowell, 9 AbbN 
Cas (N. Y.) 456; Ulrich v. Coaldale 
Borough, 53 Pa. Super. 246. 

46. State v. Tyrrell, 158 Wis. 425, 
149 NW 280, AnnCas1916E 270. . 

47. State v. Tyrrell, supra. 

48. Peo. v. Murray, 70 N. Y. 521; 
Matter of Dudley, 33 App. Div. 465, 
53 NYS 742; Matter of Bogaskie, 58 
Misc. 243, 109 NYS 598. 

“The proper, required certificate is 
essential; and it is essential that the 
certificate be made by the proper of- 
ficer, one having legal authority to 
issue it.” Matter of Bogaskie, 59 
Misc. 541, 542, 111 NYS 922. 

[a]. Certificate of appointment.— 
Under a city charter requiring a 
certificate of appointment to a city 
office to be made and filed by the 
council, a certificate signed by the 
mayor alone does not show prima 
facie title to the office. Matter of 
te 33 App. Div. 465, 53 NYS 


[b] The signing of the commis- 
sion is an integral part of the duty 
of the delegated power, and neces- 
sary to a perfect and complete exe- 
cution of the power entitling the ap- 
pointee to assume the duties of the 
Office. Peo. vy. Murray, 70 N. Y 521. 

49. Peo. v. Fitzsimmons, 68 N. Y. 
he Drake v. Victoria, 1 B. C. Pt. IL 


[a] Appointment of solicitors.— 
“Then as to the appointment of plain- 
tiffs to be solicitors to the Corpora- 
tion. It is undoubtedly true that the 
retainer of a solicitor by the Cor- 
poration aggregate must, like every 
other contract, be in general con- 
tained in an instrument under the 
corporate seal. And it is equally true 
that no instrument styling itself an 
appointment was produced by the 
plaintiffs, though a letter was pro- 
duced and proved addressed to the 
plaintiffs, authenticated by the cor- 
porate seal. and the signature of the, 
Clerk of the Council, announcing 
their appointment to be the ‘legal ad- 
visers’ of the Corporation. I am not 
sure that that letter would not op- 
erate aS a substantive appointment. 
An appointment of the most formal 
kind might have commenced dif- 
ferently, perhaps ‘To our trusty and 
well beloved,’ or ‘Know all men.’ The 
present letter is addressed to the 
plaintiffs: by their partnership style 
and commences ‘Gentlemen.’ But 
the statements are just such as 
would be embodied in the most for- 
mal deed poll, and it is authenticated 


‘ 


\ 
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that he has made the appointment is sufficient,°° 
and the commission need not be delivered.** 

[§ 1008] (h) Reconsideration or Recall of Ap- 
pointment. While’an election may be set aside for 
irregularity or illegality before it is declared,°? 
where it has been declared and entered of record 
it cannot be reconsidered at a subsequent meet- 
Nor is it within 
the power of any member of the council to change 
An appointment 
duly completed is beyond the power of recall.®® 

[§ 1009] (i) Contest and Proceedings To Try 
Title°*—aa. In General. Where a city charter con- 
tains no reference to an election contest, but merely 


ing, and a new election had.** 


the result by changing his vote.** 


as such a deed poll would be.” Drake 
Woevictoria; BC. Pt Tr 65, 166. 
50. Peo. v. Fitzsimmons, 68 N. Y. 


514; Reg. v. Patterson, 33 N. S. 425.|from taking a new ballot. 


Compare Devitt v. Winnipeg, 16 Man. 


898 (holding that under section of | 


the Winnipeg charter, the appoint- 
ment by the city of an arbitrator to 
determine the’ compensation to be 
paid for‘land sought to be expropri- 
ated must be signed in the same man- 
ner as a by-law, that is, it must be 
under the corporate seal and signed 
py the mayor or acting mayor and 
the clerk or acting clerk, and it is 
not sufficient that a regularly signed 
by-law had been passed ‘authorizing 
the mayor to appoint a named person 
as arbitrator, and that the appoint- 
ment had been signed by the mayor 
alone under the corporate seal). 

[a] Corporate seal unnecessary.— 
Rez. v. Pacterson, 33 N. S. 425. 

51. Peo. v. Fitzsimmons, 68 N. Y. 


52. State v. Starr, 78 Conn. 636, 


63 A 512; Baker v. Cushman, 127 
Mass. 105. 
[a] When appointment becomes 


absclute.—Where the appointment of 
an officer is made by a legislative 
body by ballot, the appointment does 
not become absolute until the result 
of the ballot is ascertained and an- 
nounced. State v. Starr, 78 Conn. 636, 
63 A 512. 

53. Conn.—State v. Starr, supra. 

Tli=-Peo!v,.. Davis, 2097 U1) A. 127. 

Me.—State v. Phillips, 79 Me. 506, 
11 A 274. 

Mass.—Keough v. Holyoke, 156 
Mass. 403, 31 NE 387. 

Minn.—State v. Wadhams, 64 Minn, 
318, 67 NW 64. 

N. Y.—Matter of Fitzgerald, 88 
App. Div. 434, 82 NYS 811, 84 NYS 
1125; Peo. v. Stowell, 9 AbbNCas 456. 

Oh.—State v. Miller, 62 Oh. St. 436, 
57 NE 227, 78 AmSR_ 732. 

Va.—Kirkham v. Russell, 76 Va. 
56. 

i Wis.—State .v. Tyrrell, 158 Wis. 
425, 149 NW 280, AnnCas1916H 270. 
fa] Tllustration.—Where the com- 
mon council in fact elected a city 
attorney in accordance with law by 
a formal ballot duly recorded, such 
an election was not invalidated by 
the fact that thereafter the alder- 
men, supposing that there had been 
no election, sought to defer action 
in the matter. State v. Tyrrell, 158 
425, 149 NW 280, AnnCas1916 

E 270 


{b] A charter provision authoriz- 
ing the common council to make, 
modify, amend, or repeal ordinances, 
rules, regulations, by-laws, and res- 
olutions, does not authorize the coun- 
cil to recall or annul such appoint- 
ment. _Matter of Fitzgerald, 88 App. 
Div. 434, 82 NYS 811, 84: NYS 1125. 

{[c] Announcement not precluding 
second ballot.—Where the first ballot 
taken for the election of a city sur- 
veyor resulted in twenty-five ballots 
being cast, and,it was then announced 
that there were more ballots than 
members voting, thirteen hallots be- 
ing cast for relator and eleven for 
respondent, and one blank, it was 
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held that such announcement was not’! 


an announcement of the election of 
relator, precluding the city council 
State v. 
Starr, 78 Conn. 636, 63 A 512. 

54. State v. Miller, 62 Oh. St. 436, 
57 NE 227, 78 AmSR 732. 

55. Peo.” v..- Davis,” 209 TWh Aw 127; 
Atty.-Gen. v. Corliss, 98 Mich. 372, 57 
NW 410; Speed v. Detroit, 97 Mich. 
198, 56 NW 570; State v. Tyrrell, 158 
Wis. 425, 149 NW 280, AnnCas19161l 
270. Compare Laterreur v. Blais, 11 
Que. Pr. 163 (holding that a munici- 
pal councilor appointed by the lieu- 
tenant governor in council has the 
right to act even after he has re- 
ceived a telegram from the provincial 
secretary informing him that his 
commission has been revoked, and 
that such revocation only takes effect 
after the receipt of the official letter 
of the provincial secretary and after 
notice giving effect to it by the sec- 
retary-treasurer of the municipality). 

56. Exclusiveness of statutory 
mode of contest see Elections § 271. 

Jurisdiction of municipal councils 
see Elections § 273. 

Quo warranto to try title to office 
see Quo Warranto [32 Cyc 1419]. 

57. Dudley v. Los Angeles County 
Super. Ct., 13 Cal. A. 271, 110 P 146. 

58. Ga.—Norwood v. Peeples, 158 
Ga. 162, 122 SE 618. 
ice a aos v. Castell, 22 La. Ann. 

Me.—Treblay v. Murphy, 111 Me. 
38, 88 A 55, AnnCas1915B 1074. 

Mo.—Britton v.. Steber, 62 Mo. 370. 

N. J.—In re Cleveland, 51 N. J. L. 
319, 18 A 67 [aff 52 N. J. L. 188, 19 A 
17, 7 LRA 4381]. 

N. Y.—Morgan v. Quackenbush, 22 
Barb. 72. 

Man.—Re Stewart, 32 Man. 97, 66 
DemLR 76, [1922] 2 WestWkly 372. 

Ont.—Lane v. Toronto, 7 Ont. -L. 
423, 3 OntWR 269. 

[a] Proceeding as in equity.— 
The language of the statute provid- 
ing that any person claiming to be 
elected to any county or municipal 
office may proceed as in equity 
against the person holding or claim- 
ing to hold such office by petition is 
unambiguous, and refers to contests 
for elections for any municipal of- 
fice, whether such an election was by 
the people or by the common council, 
although the statute as _ originally 
enacted referred only to elections by 
the people. Tremblay v. Murphy, 111 
Me. 38, 88 A 55, AnnCas1915B 1074. 

{b] Questioning election by peti- 
tion.— Under the Municipal Act which 
provides that a municipal election 
may be questioned by an election pe- 
tition on the ground that the person 
whose election is questioned * ‘‘was 
not duly elected by a majority of 
lawful votes,’ an election may be 
questioned on petition on the ground 
that the person declared elected was 
not duly nominated. Re Stewart, 32 
Man. 97, 66 DomLR 76, [1922] 2 West 
Wkly 372. 

{c] In Kentucky, under the Civil 
Code, a member of a city council un- 
lawfully expelled may bring an ordi- 
nary action against the person elected 


| cancy. 


provides after an enumeration of powers that the 
council shall have full power to pass ordinances 
upon any other subject of municipal control, or to 
carry into effect any other powers of the munici- 
pality, and there is no ordinance of the city estab- 
lishing a mode of proceedings in election contests, 
the general law prevails as to the contest of elec- 
tion of a city officer.*” 
remedy prescribed by law,°® the right to a munici- 
pal office can be determined only by quo warranto, 
or an information in the nature thereof.®® 
right cannot be determined upon a bill for an in- 
junction,® nor is a writ of certiorari the appropri- 
ate remedy, even though the appointee has not 


In the absence of any 


Such 


by the council to fill the alleged va- 
Powell v. Hambrick, 164 Ky. 
340, 175 SW 633. 

[d] The office of city notary of 
New Orleans not being created or rec- 
ognized by its charter is not a munici- 
pal office, and the act of 1868, usually 
termed the ‘Intrusion Act,” relating 
to state and municipal offices of a 
public nature, cannot be invoked in 
a contest between two such notaries 
for the position. 

La. Ann. 15. 

[e] In Missouri, under the consti- 
tution, the court of appeals is the 
court of last resort in a contest over 
the title to an office, not under the 


state. The mayor of a city is not 
such an office. Britton v. Steber, 62 
Mo. 370. 


[f] In Rhode Island, under the 
provisions of the Court and Practice 
Act the title to any office, to deter- 
mine which the writ of quo warranto 
lies at common law, may be brought 
in question’ by petition in equity in 
the supreme court. Hudson vy. John- 
son, 30 R. I. 194, 74 A 178. 
ae: Ala.—Echols v. State, 56 Ala. 

Ga.—Christopher v. State, 21 Ga. 
A. 244,.94 SH°72; Bush v. State, 10 
Ga. A. 544, 73 SE 697. 

Iowa.—Daniels v. Newbold, 125 
Iowa 193, 100 NW 1119; Cochran y. 
McCleary, 22 Iowa 75. 
eee v. Gastinel, 18 La. Afin. 

Mich.—Peo. v. Langdon, 40 Mich.673. 

Mo.—State v. Fitzgerald, 44 Mo. 425. 

N. Y.—Mott v. Connolly, 50 Barb. 
516; Santspree v. Cohoes, 83 Misc. 317, 


145.-NY¥S 281. 
BEE C.—HEllison vy. Raleigh, 89 N. CG. 


Oh.—State v. Kearns, 47 Oh. St. 
BPS 25 Ae 1027. 
a.—Com. v. Clark, 249 Pa. 109, 
A 473. pal 
Tex,—Tomlinson vy, 
(Civ. A.) 243 SW 287. 
Man.—Tod v. Mager, 22 Man. 136, 
1 DomLR 565, 20 WestLR 537, 1 West 
Wkly 929 [app dism 3 DomLR 350, 
21 WestLR 203, 2 WestWkly 185]. 
ce eer aa. Hegume, 26 Ont. 460. 
ue.—St:, artin v. Lachapell 
Que. Pr. 106. Poe ae 
ee generally uo Warra 
Cyc 1419]. 7 meee 
{a] Chief clerk in the office of the 
assessor of Detroit is not an “officer,” 
although independent of his superior 
officer in the tenure of his position; 
and information in the nature of quo 
warranto will not lie to oust an in- 


Williamson, 


Ceyent. Peo. v. Langdon, 40 Mich. 
[b] In Porto Rico, proceedings in 


the nature of quo warranto can be 
instituted only by the attorney-gen- 
eral or by a district attorney, acting 
on his own initiative or at the in- 
stance of a person who has an in- 
terest in the question to be consid- 
ered greater than the interest of a 
mere citizen as distinguished from a 
citizen and taxpayer. Peo. v. Betan- 
court, 28 Porto Rico 801. 

A a Cochran vy, McCleary, 22 Iowa 
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State v. Castell, 22 
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entered upon the office so as to be liable to an 
information in the nature of quo warranto.®! To 
the extent that a statute applies, the common-law 
remedy is displaced and quo warranto cannot be 
pursued as an alternative,°* although under the 
constitutions and laws of some states it is held 
that the statutory remedy by contest and quo 
warranto are cumulative.*® In such proceedings, 
claimant must prevail on the strength of his own 
title,** and one claiming to be a city officer, but 
not such de jure, has no legal standing to institute 
proceedings to review the appointment of another 
to such office.®> \ 

Qualifications of candidates. Although in a con- 
tested election, under some statutes, the statutory 
and constitutional qualifications of a candidate 
are not the subject of determination,®® the illegality 
of a vote for one whose name is not printed upon 
the ballot, under statutes regulating election in 
cities of a certain class and providing that no 
one shall be voted for who has not previously been 
voted for in the primary, and that publication shall 
be made of the nomination, may be inquired into in 
such proceeding.®* 

[§ 1010] bb. Collateral Attack. It is a generally 
recognized doctrine that the right of a municipal 
incumbent to hold an office, or the validity of his 
title, cannot be attacked collaterally, although he 
is only an officer de facto.*8 Such question can be 
examined and determined only in a proceeding to 


61. Simon vy. Hoboken, 52 N. J. L. 
367, 19 A 259; Haines vy. Camden, 47 
N. J. L. 454, 1 A 515. See generally 
Certiorari §§ 44, 45. 

62. State v. Tyson, 161 Ark, 42, 
255 SW 289. 


: _| 13880]. 
[a] Action challenging right to 


[a] 
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N. C. 185, 95 SE 106; State v. Thomas, 

141 N. C. 791, 53 SH 522. 
Tex.—Stubbs v. Galveston, 

ALMGivin Cas. 6-443" : 
See generally Officers [29 Cyc 1375,;v. Burk, 20 Oh. Cir. Ct. N. S. 399, 34 


The eligibility (1) of the so- 


[48 C.J.) 619 


which the officer is a party with the right to defend 
his title.®9 

[§ 1011] (j) Restraining Officer from Acting. As 
a general rule, a suit to restrain claimant to a 
municipal office from attempting to exercise his 
powers and duties cannot be maintained,’ as the 
question to such title is involved, which can be 
tried only in an action of quo warranto;" but it 
has been held that an injunction will issue to pre- 
vent an individual from using a false certificate 
of eleetion.72 And it has further been held that, 
where an election on the question of adopting the 
commission form of government was void because 
the statutory requirements were not complied with, 
injunction will lie to restrain an attempt to occupy 
an office which had not legally been created.”* So 
also a taxpayer may sue to restrain the payment of 
salary to the holder of an office where the facts 
showing his ineligibility to the office are matters of 
official record.’* 

[§ 1012] d. Filling Vacancies—(1) In General. 
The word ‘‘town,’’ as used in an article of the con- 
stitution providing that vacancies in town offices 
shall be filled in such manner as may be pre- 
scribed by law, is generic, and includes cities.7° 
In the absence of any express provisions, the power 
of filling vacancies of appointive officers is in the 
original appointing power.’® But this power may 
be and frequently is expressly conferred upon the 
mayor™ or council,’* or upon the mayor and coun- 
Mercantile Appraisers, 1 Pa. Dist. 64. 

[a] Appointment to fill vacancy 


38 Tex. ' requires confirmation same as ap- 


. ,pointment for the full term. State 


Oh, Cir. Ct, 498. See supra §§ 1000, 
1003. 


hold office of town marshal is within 
usurpation statute requiring such ac- 
tions to be brought by attorney-gen- 
eral, and they cannot be brought by 
prosecuting attorney. State v. Tyson, 
161 Ark. 42, 255 SW 289. 

63. State v. Cosgrave, 85 Nebr. 
187, 122 NW 885, 26 LRANS 207. 

[a] The right to contest the elec- 
tion of a city officer of Lincoln before 
the city council under an ordinance 
of that city and the right given by 
General Election Law to contest such 
an election in a county court are 
concurrent remedies, and the con- 
testant may pursue either. State v. 


Cosgrave, 85 Nebr. 187, 122 NW 885, 
26 LRANS 207. 

64 Wells v. Hutcheson, 205 Ky. 
617, 265 SW 1109. 

65. “Volk vi Burk, 83-N. J. L. 204, 
83 A 978. 

66. Whitney v. Skinner, 194 Ky. 


804, 241 SW 350. 

67. Whitney v. Skinner, supra. 

68. Ala.—Ex p. Moore, 62 Ala. 471; 
ae vy. Dothan, 19 Ala. A. 33, 94 S 

Ga.—Christopher v. State, 21 Ga. A. 
244, 94 SE 72; Bush y. State, 10 Ga. 
A, 544, 73 SE 697. 

Ky.—Ball v. George M. Eady Co., 
193 Ky. 813, 237 SW 679; Lewin v. Ft. 
peatas TES) PCy oto Le. SW 
922. 

La.—Monroe y. Hoffman, 29 La. 
Ann. 651, 29 AmR 345; Schwartz v. 
Thirty-Two Flatboats, 14 La. Ann. 
243 


Mich.—North v. Battle Creek, 185 
Mich. 592, 152 NW 194, 195 [cit Cyc]; 
Carlisle v. Saginaw, 84 Mich. 134, 47 
NW 444. 

Miss.—Sumrall v. Polk, 118 Miss. 
687, 79 S 847. 

N, Y.—Santspree v. Cohoes, 83 
Mise, 317, 145 NYS 281; Matter of 
Bogaskie, 59 Misc. 541, 111 NYS 922; 
Deering v. New York, 107 NYS 934, 
Peo. v. New York, ete., Bridge, 7 NYS 
806; Peo, v. Allen, 51 HowPr 97. 

N. C—Markham v. Simpson, 175 


licitor of a city court (Bush vy, State, 
10 Ga. A. 544, 73 SE 697), (2) or of an 
assistant solicitor cannot be ques- 
tioned by a plea in abatement against 
accusation drawn by him (Christo- 
pher v. State, 21 Ga. A. 244, 94 SH 
i 


2). 

iy Application to a judge under 
the statute to compel the surrender 
of books and papers belonging to an 
appointive municipal officer is de- 
signed to be a Summary proceeding, 
and the officer to whom it is made 
has no power to declare the question 
of the appointing and confirming 
power void for official corruption, 
especially where there is no clear 
proof of that fact. Peo. v. Allen, 51 
HowPr (N. Y.) 97. 

69. Ala.—Ex p. Moore, 62 Ala. 471, 

N. Y.—Mott v. Connolly, 50 Barb. 
516. 

N. C.—Markham v. Simpson, 175 
N. C. 135, 95 SH 106. 

Pa.—Cornish vy. 1 Ashm, 
153. " 

Que.—Martineau y. Dansereau, 12 
Que. Pr, 199. 

70. Cochran v. McCleary, 22 Iowa 
75; Johnston v. Garside, 65 Hun 208, 
20 NYS 327; Morris v. Whelan, 11 
AbbNCas (N. Y.) 64, 64 HowPr 109; 
Updegraff v. Crans, 47 Pa. 103; Huels 
v. Hahn, 75 Wis. 468, 44 NW 507, 

71. See cases supra note 70. 

Quo -warranto see supra § 1009. 

72. Reid v. Moulton, 51 Ala. 255; 
Miller v. Lowry, 5 Phila. (Pa.) 202. 

73. Goin v. Smith, 202 Ky. 486, 260 
Sw 10. 

74. Forman v. Bostwick, 139 App. 
Div. 333, 123 NYS 1048. 

75. State v. Gerdink, 173 Ind. 245, 
90 NE 70. 

76. Fox v. McDonald, 101 Ala. 51, 
13 S 416, 46 AmSR 98, 21 LRA 529; 
People v. Woodruff, 32 N. Y. 355, 29 
HowPr 203 [overr Peo. v, Allen, 42 
Barb. 203]; Peo. v. Conover, 26 Barb. 
(N. Y.) 516 [aff 17 N. Y. 64]; State 
v. Burk, 20 Oh, Cir; Ct..N. S. 399, 34 
Oh. Cir, Ct. 493; In re Philadelphia 


Young, 


77. Michels v. McCarty, 196 Ill, A. 
493; Watkins v. Mooney, 114 Ky. 646,: 
71 SW 622, 24 KyL 1469; Field v. 
Soffe, 79 N. J. L. 12, 74 A 265; Bakely 
v. Nowrey, 68 N. J. L. 95, 52 A 289; 
Keefer v. State, 3 Oh. A. 413, 20 Oh. 
Gir CtONe iS. e 474: : 

{a] Confirmation by council.— 
The requirement of the borough act 
of 1897 that an appointment to fill a 
vacancy in the council must be con- 
firmed by a majority of the council 
is not affected by a later act relating 
to the filling of vacancies in the coun- 
ceil, but not prescribing the mode in 
which vacancies shall be filled. Fiela 
Vv. Sofre, (79UNe do Dyel'2, T4265. 

78.- Ark.—Rittman v. Payne, 63 
Ark. 338, 58 SW 350. ‘ 

Iowa.—State v. Noth, 173 Iowa 1, 
151 NW 822, 152 NW 639. 

Ky.—Traynor v. Beckham, 116 Ky. 
13, 74 SW 1105, 76 SW 844, 25 Kyl 
283, 981. 

Md.—Hooper v. New, 85 Md. 565, 37 
A 424. 

Mont.—State v.. Willis, 47 Mont. 
548, 133 P 962. 

N. H.—Atty.-Gen. v. Remick, 73 N. 


H. 25, 58 A 871,111 AmSR 594. 
N. Y¥--Peo.) v.. Ahearn) “196 Novy,” 
221, 89 NE 930, 26 LRANS 1153: 


Palmer v. Stubley, 57 Misc. 480, 108 
NYS 500. 

Pa.—Com. v. Oellers, 140 Pa. 457, 
21 A 1085; Taggart v. Com., 102 Pa. 
354; Com. v. Fleming, 23 Pa. Super. 
404; In re Strasburg Borough, 8 Pa. 
Dist. 544; Com. v. MeMellen, 4 Banu 
Bar Febr. 15, 1873. 


ian RR oo yo SIME ees wale 
[a] Borough council.—The power 


of the members of the council to fill 
a vacancy in the office of a member 
of the council applies in boroughs di- 
vided into wards. In re Strasburg 
Borough, 8 Pa. Dist. 544. 

[b] “Hlection” equivalent to “ap- 
pointment.”—The word “election,” in 
New York City Charter providing that 
any vacancy in the office of borough 


620 [42 C.J.] 
ol 

Elective offices. Provision may be and is usu- 
ally made for filling vacancies in elective offices 
by election.8o Where a considerable time will 
elapse before the next regular election at which 
such vacancy can be filled, a special election may 
be authorized,*! or the vacancy may be filled by 
appointment until the next election and then by 
election.62 Where a vacancy occurs after the pri- 
mary election so that it is too late to make nomina- 
tions for the office except by petition, it occurs 
at so short a period before the next annual elec- 
tion that the office cannot be ‘‘duly filled’’ at such 
election within a statute providing in such case 
for the filling of the vacaney by the common coun- 
cil.8? Sometimes, however, vacancies in elective 
offices are authorized to be filled by the council 
upon nomination by the mayor.’* But a provision 
that, ‘‘if a vacaney shall oceur in any elective 
office of the city, otherwise than by expiration of 
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vacancy for the balance of the unexpired term,’’ 
does not provide for the appointment of an officer 
to fill a-vacancy arising from the death of an elec- 
tive officer between the date of his election and 
the commencement of his term.*® ; 
Prospective appointment. A common council, 
being constituted as it will be when a term of 
office about to expire shall end, and having authority 
to appoint the successor of the incumbent, may 
lawfully make appointment before the expiration of 
the current term.’¢ But such body cannot appoint 
to an office which will become vacant at a time 
when it will be differently constituted.*? Nor can 
an outgoing board fill an office that will not become 
vacant during the term of the board’s official life.** 
Revocable appointment. <A letter of the mayor 
of a city appointing a person to a vacancy on a 
board intended to be testamentary and revocable, 
operative only in the case of the death of a mayor, 


term, the mayor and common council shall fill such 


president, caused by removal from 
the borough or otherwise, shall be 
filled for the unexpired term by an 
election to such a vacancy made by 
a majority vote of all the members or 
the board of. aldermen of such bor- 
ough, is equivalent to the word “ap- 
pointment.” Peo. v. Ahearn, 196 N. 
Y. 221, 89 NE 930, 26 LRANS 1153. 
{c] Election at adjourned meeting. 
—Where a regular meeting of a bor- 
ough council is adjourned to a date 
fixed ‘for the purpose of closing up 
the old business of the council,” an 
election may be held at the adjourned 


meeting to fill a vacancy. Com. v. 
Fleming, 23 Pa. Super. 404. 
[ad] Later legislative utterance 


‘must control if substantial conflict.— 
(1) Rev. Codes § 3236, providing that 
“a majority vote of the members” of 
a city council might fill a vacancy ap- 
plies to the filling of a vacancy by 
the city council instead of § 3263 


making ‘a majority of the whole 
number of the members elected” 
requisite to an election, so _ that, 


where the members of the board 
have been reduced from sixteen to 
fifteen, eight votes are a majority 
sufficient to elect. State v. Willis, 47 
Mont. 548, 133 P 962. (2), Section 
3263 forms part of a chapter of the 
Political Code especially devoted to 
the legislative powers of cities, and 
was brought forward from the Politi- 
cal Code of 1895; § 3236 was enacted 
in 1903, and, being the later legis- 
lative utterance upon the _ subject, 
must control if any substantial con- 
flict exists between its provisions and 
those of § 3263. State v. Willits, 
supra. 

[e] Office of city comptroller of 
Philadelphia is a county office which 
the governor and not the city councils 
may fill upon vacancy. Com. v. Oe1- 
lers, 140 Pa. 457, 21 A 1085; Taggart 
v. Com., 102 Pa. 354. 

{f] Official notification of vacancy. 
—The ordinances of Baltimore city 
providing that the council shall. be 
officially notified of vacancies in o1- 
fices within its appointment, which it 
shall thereupon fill, does not apply to 
appointments on the expiraion of a 
term, which the council may make 
without receiving such notice, 
Hooper v. New, 85 Md. 565, 37 A 424. 

79. Rowley v. Peo., 53 Ill.:.A, 298. 
. [a]: President and board of trus- 
tees.—Under a statute providing that 
a vacancy in the office of treasurer, 
in villages, shall be filled by appoint- 
ment of the president and board of 
trustees, the president has no greater 
power in such appointment. than a 
Meee: Rowley v. Peo., 53 Ill. A. 

.80. Ky.—Smith v. Doyle, 76 SW 
519, 25 KyL 958. 


Succession. 


La.—Monroe v. Hoffman, 29 La. 
Ann. 651, 29 AmR 345. 

Mo.—Sheridan v..St. Louis, 183 Mo. 
25, 81 SW 1082, 2 AnnCas 480. 

Nebr.—State v. Hamilton, 29 Nebr. 
198, 45 NW 279. 

IN. -Y¥.—Ini re: Obergtelly -2s9s Nay. 
48, 145 NE 323. > 

Pa.—Com. v. Callen, 101 Pa. 375. 

[a]. Where the charter of a mu- 
nicipality provides that a vacancy in 
the office of mayor shall be filled by 
election, the governor cannot legally 
fill such vacaney by appointment, in 
virtue of a general law authorizing 
him to fill vacancies in municipal of- 
fices. Monroe v. Hoffman, 29 La. Ann. 
651, 29 AmR 345. 

81. Sheridan v. St. Louis, 183 Mo. 
25, 81 SW 1082; State v. Thomas, 102 
Mo. 85, 14 SW 108; Koster v. Coyne, 
110 App. Div. 742. 97 NYS 433. [aff 
184 N. Y. 494, 77. NH 983]. - 

{a] Ordinance of the city of St. 
Louis, providing that a vacancy oc- 
curring in any elective office more 
than six months before the expiration 
of the term shall be filled by a special 
election ealled by the mayor, is valid, 
and authorized by the charter pro- 
viding that the mayor and assembly 
shall have power to regulate and pro- 
vide for the election of city officers. 
State v. Thomas, 102 Mo. 85, 14 SW 
108. 

82. Todd v. Johnson, 99 Ky. 548, 
36 SW 987, 18 KyL 354, 338 LRA 399; 
Smith v. Doyle, 76 SW 519, 25 KvUu 
958; Com. v. Warwick, 17 Pa. Co. 65. 

[a] “Next election” means an elec- 
tion at which a burgess can be law- 
fully elected. Com. v. Cline, 17 Pa. 
Co. 442. 

{b] Provisions barring elections 
in congressional years not in conflict. 
—Constitution providing that no of- 
ficer of any city except members of 
municipal legislative boards shall be 
elected in the same year in which 
members of the United States house 
of representatives are elected, and 
that in case of a vacancy in such an 
office it shall be filled by appointment 
until election, and then by election 
for the remainder of the term in case 
the unexpired term will not end at the 
next succeeding annual election at 
which city officers are elected, and 
§ 167, providing that the city officer 
shall be elected at the general elec- 
tions in November, but only in the 
odd numbered years, apply only to 
elections held upon the expiration of 
regular terms of office so that an 
election to fill the unexpired term of 
a city office may be held in a year in 
which congressmen are elected, 
eat v. Doyle, 76 SW 519, 25 Kyl 
958. 

[ec] Policy of the law is to give the 
people a chance to fill)}a vacancy in 


is not effective as an appointment.*® 
A provision of the charter, that the 


an elective office aS soon as prac- 
ticable. Todd v. Johnson, 99 Ky. 548, 
386 SW 987, 18 KyL 354, 38 LRA 399. 


83. Stewart v. Jones, 77 N. J. L. 7, 
TL A LST, 
84. Field v. Soffe, 79 N. J. L. 12, 


74 A 265; Fryer v. Norton, 67 NaJ. L. 
537," 52 A" 476 fatiaow N.S: 238750 A 
661]; Brumby v. Boyd, 28 Tex. Civ. 
A. 164, 66 SW 874. 

[a] The mayor has no power to 
fill a vacancy by his individual ap- 
pointment (1) although the council 
is not in session. Brumby v. Boyd, 
28 Tex. Civ. A. 164, 66 SW 874. (2) 
The fact that the mayor and board of 
aldermen tmnight fail to agree upon the 
person to fill such a vacancy, and 
that the office would in consequence 
remain vacant, cannot operate to per- 
mit, on the ground of public policy or 
necessity, an appointment by the 
mayor without the concurrence of the 
aldermen. Brumby v. Boya, supra. 

85. Peo. v. Stockwell, 66 Misc. 2, 
121 NYS 6. 

s6. State v. Lane, 53 N. J. L. 275, 
21 A 302; State v. Catlin, 84 Tex. 48, 
19 SW 302. 

87. Dickinson vy. 
Now. 2. 99,52 A. 278: 

88. Bownes v.° Meehan, 45 N. J. 
L. 189. 

[a] The words “for the balance 
cf the unexpired term” of a statute, 
giving the common council authority 
to fill a vacancy for the balance of 
the unexpired term, clearly indicate 
that the intention of the legislature 
was that at the time of filling a va- 
caney, some part of the term must 
have expired, and thus the death of 
an officer elect prior to the time when 
his term would have commenced did 
not create a vacancy, and the common 
council whose life ended prior to such 
commencement of the term had no 
power to anticipate a vacancy and fill 
it by appointment. Bownes sv. 
Meehan, 45 N. J. L. 189. 

gs9. Brogan v. Lawrence, 223 
Mass. 196, 111 NE 8665. 

[a]. Where a mayor of a city, be- 
ing about to undergo an operation, 
signed a paper purporting to be an 
appointment of a certain officer, of 
which the person named as the ap- 
pointee was not informed, saying 
“That is only temporary” and intend- 
ing the appointment ‘‘to be of a testa- 
mentary and revocable character, to 
take effect upon [the mayor’s] death,” 
and afterward the mayor, having sur- 
vived the operation, caused the name 
of the person named as appointee to 
be erased on the paper and the name 
of another person to be inserted in its 
place, the first proposed conditional 
appointment never took effect and a 
vacancy existing when the paper first 
was signed can be filled by the ap- 


Jersey City, 68 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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council shall choose by ballot one of its members 
to preside over the council and perform the duties 
of mayor in the absence of the mayor or his in- 
ability to act, is applicable in the case of the 
death of a mayor, and in such an event, such chair- 
man succeeds to the office.°° Where a mayor elect 
after entering on the discharge of his official duties 
without objection from the outgoing mayor is sub- 
sequently ousted in a proceeding to which his pre- 
decessor is not a party, it is not material error 
for the court pronouncing the judgment of ouster 
to direct that the office be turned over to the presi- 
dent of the board of supervisors, who is named 
by statute as the successor in case of a vacancy, 
although the constitution provides that the incum- 
bents of municipal offices, unless removed accord- 
ing to law, shall’ exercise the duties connected 
therewith until their successors are duly qualified.%! 

[§ 1013] (2) Vacancies in Governing Board. 
Unless authorized by statute,°* a.city council has 
not the power to fill vacancies occurring in the 
body.®? But a charter provision authorizing mem- 
bers of the common council elected from particular 
wards to fill vacancies in their own ranks is not 
violative of the principles of representative gov- 
ernment.° Where a governor has the power by 
statute to fill vacancies in the board of aldermen 
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of a city having less than a certain population, he 
still has the power, although he has issued a proe- 
lamation which would put such a city in a higher 
class, but which has never been published and re- 
corded as required by the statute.°* A statute, pro- 
viding that special elections of the members’ of 
the city council of all cities and incorporated towns 
shall be held at such time and place as the mayor 
shall direct, has been held not to apply to an elec- 
tion to fill vacancies in the office of mayor of an 
incorporated town caused by the death or resigna- 
tion of the mayor, but in such a case the vacancy 
is to be filled by the council.°%* Under a commis-. 
sion government, where the statute requires the 
board to choose a presiding officer who shall be 
designated mayor, the board has a right to choose 
such an officer from its members when a vacancy 
occurs, and one who has been elected by the peo- 
ple as the successor to a commissioner who has 
resigned does not become mayor by virtue of such 
an election.®? 

[§ 1014] (3) What Constitutes Vacancy. An of- 
fice may be said to be vacant when for any reason 
it is without an incumbent,®8 as in the case of the 
death, removal, or resignation of an officer,9® or a 
court decree depriving an incumbent of his office.t 
It has also been held that the word ‘‘vacancy’’ 


pointment of the person whose name 
was inserted in place of the name 
erased. Brogan v. Lawrence, 223 
Mass. 196, 111 NE 865. 

90. State v. Kirkpatrick, 76 Or. 
Savas 6A. 

[a] Charter provision to prevent 
real vacancy.—Where charter pro- 
vides that the council shall select one 
of its members to preside over the 
body and perform the duties of the 
mayor, in case of his absence or in- 
ability to act, and other portions of 
the charter provide for the filling of 
any vacancies in office by appoint- 
ment of the mayor with consent of 
the council, inasmuch as other va- 
eancies are so carefully provided for, 
the chairman of the council, in case 
of the death of the mayor, succeeds 
to the office until it can be regularly 
filled by election. State v. Kirkpat- 
rick, 76 Or. 8, 148 P 51. 

91. Londoner v. Peo., 15 Colo. 557, 
26 P 135. 

92. Peo. v. Hogan, 214 N. Y. 216, 
108 NE 459. : 

{a]. In Porto Rico, under the Mu- 
nicipal Law the municipal assemblies 
are obliged to fill such vacancies as 
may occur in them with persons rec- 
ommended by the local directing or- 
ganization of the party which elected 
the member whose vacancy is to be 
filled, and they cannot ask that more 
than one person be recommended for 
each vacancy, for they have no right 
to select. Piovanetti v. Paz, 28 Porto 
Rico 498. 

[b] Aldermen of the city of New 
York are constitutional officers, and 
the right of the aldermen under a 
statute providing that any vacancy 
which may occur among the mem- 
bers elected to the board of aldermen 
shall be filled by election by a major- 
ity of all the members elected there- 
to, and the person so elected to fill 
any such vacancy shall serve for the 
unexpired portion of the term, ex- 
tend no further than to fill the vacan- 
cies by choosing successors who 
should serve only until the beginning 
of the political year next succeeding 
the first annual election after the 
happening of the vacancies, such 
right being controlled by the article 
of the constitution providing that in 
ease of elective officers, no person ap- 
pointed to fill a vacaney shall hold 
his office by virtue of such appoint- 
ment longer than the commencement 
of the political year next succeeding 
the first annual election after the 


happening of the vacancy. Peo. v. 
Hogan, 214 N. Y. 216, 108 NE 459. 
ee Kearney v. Andrews, 10 N. J. 


ae 70. 

[a] In Kentucky, under a statute 
providing that the board of trustees 
shall fill vacancies in elective offices 
by the appointment, and, if there 
shall be a vacancy in the entire board 
of trustees of a town, the county 
court shall appoint five trustees, pro- 
viding that, when'a vacancy occurs 
in the board of trustees, the county 
judge may fill the vacancy, the coun- 
ty court alone had authority to fill a 
vacancy of the entire board of trus- 
tees, and, if there|was a. vacancy of 
less than the whole board, the county 


judge had the authority to fill it, so. 


that the board of trustees has no 
power to accept a resignation of a 
member of the board, and appoint his 
successor. Shacklett v. Island, 146 
Ky. 798.143 SW 369, AnnCas19138C 602. 

{b] ' The city council of Perth Am- 
boy has no right to elect its own 
members; the law declares that the 
members constituting the city coun- 
cil shall be elected by the electors of 
the city by ballot. The city council 
cannot confer this authority else- 
where, nor can they usurp-it them- 


selves. Kearney v. Andrews, 10 N. J. 
Eq. 70. 
94. State v. Waterman, 95 Conn. 


414, 111-A 623. 

95. State v. Dietlein, 158 La. 314, 
104 S 56. . 

[a] Failure to comply with stat- 
utory regulations to put city in higher 
class.—Where a municipality, classi- 
fied as a town of less than five thou- 
sand, took a census under the statute 
showing a population in excess of five 
thousand and the governor issued 
proclamation which was never pub- 
lished and recorded, as required by 
the statute, and hence never went 
into effect, and later the town took 
another census, which did not com- 
ply with the statute, the governor 
was authorized to fill a vacancy in 
office of alderman of the municipality, 
since, for all governmental purposes, 
it was a town having less than five 
thousand inhabitants. State vy. Diet- 
lein, 158 La. 314, 104 § 56. 

96. Blake v. Trout, 127 Ark. 299, 
192 SW 179. Compare Hogins v. Bul- 
lock, 92 Ark. 67, 12% SW > 1064,: 19 
AnnCas 822 (holding that, the mayor 
being a member of the city council, 
a vacancy in the office of mayor is 
to be filled by special election under 


the provision applying to special elec- 
tion of members of the council, and 
that the article of the constitution 
authorizing the governor to fill by ap- 
pointment any vacancy in any office 
only when no mode is provided by the 
constitution and laws for filling it). 
97. Wille v. Lord, 94 N. J. L. 43, 
LOO; A 15. 
98. U. S—Miller vy. Washington 
11 F. Cas. No. 9,593a, 2 Hayw. eH 
Ala.—Beebe v. Robinson, 52 Ala. 66: 
al.—Peo. v. Hammond, 66 . 
be ea 6 Rat ape 
a.—kKendrick v. Nelson, 13 Ida. 
ates as Te 12 AnnCas 993. 
nd.—Landes vy. Walls, 160 ; 
ate, 66 Ne 679. ier 
<y.—Privette v. Shirley, 192 Ky. 
805, 234 SW 740. | if 


Mass.—Atty.-Gen. v. Loomis, 225 
Mass. 372, 114 NE 676. 
Mo.—State v. McMillan, 108 Mo. 


wee 18 SW 784. 

. J.—Douglass v. Essex 

38 J: Enoas eee 
. Y.—Peo. v. Stockwel is 

2, 121 NYS 6. eee 

Oh.—Davies v. State, 11 Oh. Gi 
Nae. 209: Meese 

a.—Com. v. Krapf, 249 Pa. 
A 553. 7 gate a 

Philippine-—Remata vy. Javier, 5 
Philippine 483. wh Fe He 
aoe aushan v. Johnson; 77° VE: 

Ont.—Reg. v. Worth, 23 Ont. 68% 

[a]| The word “oscur” in’ the char- 
ter of the city of Washington, pro 
viding that the mayor “shall apnoint 
persons to fill up all vacancies,’ which 
may occur during the recess of the 
board of aldermen, to hold such ap- 
pointment until the end of their en- 
Suing session,’ referred to casualties 
not provided for by law, and not to a 
rejection by the board of aldermen of 
a nomination made by the mayor. 
Miller v. Washington, 17 F. Cas. No. 
9,593a, 2 Hayw. & H. 241. 

99. Peo. v. Hammond, 66 Cal. 654, 
6 P 741; Peo. v. Stockwell, 66 Misc. 2, 
121 NYS 6; Palmer v. Stubley, 57 
Miser, 480; .108 UNS 500% (Comeey 
Krapf, 249 Pa. 81, 94 A 553; Com. v. 
James, 214 Pa. 319, 63 A’ 743) [rev 
SchuylLegRec 56]. 

[a] Death prior to the commence- 
ment of the term does not create a 
vacancy until that date. Palmer vy. 
Stubley, 57 Misc. 480, 108 NYS 500. 

1. McKamy v. Bakersfield, 26 Cal. 
A, 315,146 P 910. 
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aptly and fitly describes the condition of an office 
when it is first created and has been filled ‘by no 
incumbent.2 The power of the council to declare 
a vacancy is purely statutory, and the power to fill 
vacancies under certain circumstances does not in- 
elude the right to declare a vacancy for the pur- 
pose of filling it by appointment.* And where a 
board of village trustees is authorized to declare 
an office vacant and appoint a successor on failure 
or neglect of the incumbent to discharge certain 
duties, it is necessary for the board to find and 
determine that the officer has failed to discharge 
such duties, before it can declare the office vacant.* 
“But the mere fact that one is excluded unlaw- 
fully from an. office to which he is lawfully en- 
titled does not have the effect of creating a vacancy 
in that office.® And while:a regularly appointed 
and qualified officer continues in office, no power 
exists to appoint another.® 

Adoption of new charter. An office may be va- 
cated by the adoption of a charter effectual for 
that purpose,’ and where the members of a city 
commission voluntarily surrender their offices when 
a new charter goes into effect and thereafter cease 
to discharge duties. for three consecutive months, 
such offices become’ vacant.® ‘ 

Change of ward lines. The creation of new city 
wards entitled to aldermen may also be said to 
create vacant offices.2 But a complete statutory 
scheme for the change of ward lines and the crea- 
tion of new wards in cities supersedes all previous 
legislation on the subject, and does not contemplate 
the appointment of ward officers by the council 
preceding fhe holding of an election for that pur- 
pose.?° , tas 

Failure to elect. In some jurisdictions it is 
held that the words ‘‘vacaney’’ and ‘‘vacancies’’ 


as used in the statute include vacancies which 


occur by reason of a failure to elect.1! And under 
a statute authorizing the county court to appoint 
town trustees when there is a vacancy in the en- 
tire board, the county court can appoint the trustees 
of a town in which there is no board of trustees, 

2. Com. vy! Machamer, 5 Pa. Dist.| 372, 114 NE 676. 


560. 8. Peo. v. Elkus, 
3. Com::..v. Schrotnick, 240 Pa. 57,| 211 P 34. 
87 A 280, AnnCas1915A 365. 9. 
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Landes vy. Walls, 160 Ind. 216, 


because of a failure to hold the election, at a spe- 
cial term of the court,!2 and a vacancy is created 
when, through a misconstruction of the statute, 
there is a failure to elect the full number of coun- 
cilmen to which the town is entitled.1*? But it has 
been held that a failure to elect owing to a tie 
vote does not create a vacancy.'* 

Failure to confirm. Where a statute provides 
that the mayor shall make original appointments 
subject to the approval of the council, a vacancy 
does not arise upon the refusal of the council to 
approve an appointee so that the mayor may fill 
the office on the expiration of the term of an out- 
going member without the approval of the council, 
under a statute authorizing him so to fill vacancies, 
but he must submit another name for the couneil’s 
approval.?® 

Failure to qualify. A vacaney for this purpose 
may exist where an officer fails to qualify within 
the time limited.1® 

Holding over. Under the general rule,’” holding 
over by an officer after expiration of term of office, 
under provision of law to that effect, does not 
create a vacancy that may be filled by the author- 
ity having power to fill vacancies,® although, of 
course, there is a vacancy in such a case in the 
sense that the officer’s term has expired, and his 
successor may be elected or appointed at the proper 
time and in the proper manner as provided by 
law.1® Where a duly elected mayor continues in 
office over the regular term because no election of 
a successor is held, there is no emergency justify- 
ing the appointment of a successor by the gov- 
ernor under an article of the constitution, au- 
thorizing him to make provisional appointments 
filling vacancies in case of emergency.”° 

[§ 101444] (4) Manner of Filling. Charter pro- 
visions relating to the fillmg of vacancies which 
are in contravention of constitutional provisions are 
void and inoperative.*t The formalities required 
by statute for filling vacancies must be strictly com- 
plied with.?? And an election to fill a supposed 
vacancy is of course of no effect where no vacancy 


meeting of the council, one receivin 
59 Cal. A. 396,} the lowest number of votes ae 
qualify. Reg. v. Worth, 23 Ont. 688. 

Vacancy on failure to: 


4. Kendrick v: Nelson, 13 Ida. 244,]66 NE 679; State v. McMillan, 108] Give bond see infra § 1047. 


89 P 755, 12 AnnCas 993; State v. Lar- 
sen, 110 Oh. St,.413,:144 NE 264, 

[a] Where a village council, hav- 
ing ascertained, and. declared that a 
vacancy existed in that body by the 
death of a member-elect, without 
qualifying as required by the statute, 
filled the vacancy’ pursuant to an 
authorizing statute, such appointment 
is valid, and quo warranto. will not 
lie in favor ‘of one who had been 
appointed to fill the previous unex- 
pired term of such deceased member. 
State v. Larsen, 110 Oh. St. 413, 144 
NE 264. { 

5. Remata vy. Javier, 37 Philippine 


Ey (aly 

6  Cal.—Peo. v. Hammond, 66 Cal. 
654, 6 P 741. 

Ind.—State v. Curry, 134 Ind. 133, 
33 NE 685. ° 

Miss.—State v. Cresswell, 117’ Miss. 
795, 78_S 770: 

Oh.—State v. Pollner,.18 Oh. Cir. 
Cti:304- 10)Ob.Cir, Dec 141. 

Pa.—Com. v. Krapf, 249 Pa. 81, 94 
A 553. 

Philippine.—Remata v. Javier, 37 
Philippine, 571.3" / 

Utah.—McAllister v; Swan, 16 Utah 
1, 50 P 812. 

Holding over see infra. text and 
note 18. } 

7. <Atty.-Gen. v, Loomis, 225 Mass. 


Mo. 158, 18 SW 784; In re Eleventh 
ee Constable, 7 North. Co. (Pa.) 

10. Wood v. Bosset,.85 N. J. L. 
113, 88 A 853. ; 

11. Remata v. Javier, 36 Philip- 
pine 488. 

[a] Where a municipal president 
is not elected, the vice president is 
entitled to the office. Remata v. Ja- 
vier, 36 Philippine 483. 

12. Privette v. Shirley, 192 Ky. 
805, 234 SW 740. 

13. Herrmann v. Guttenberg, 87 
Nv Ss De 261,793 A889, 

14. State v. Ives, 167 Ind. 13, 78 
NE 225; Com. v. Krapf, 249 Pa. 81, 
94-A 553. 

15. Ulrich v. Koustmer, 135 Ky. 
562, 122 SW 857. 

16. Ala.—Beebe v. 
Ala. 66. 

N.' J.—Douglass v. Hssex County, 
88 N. J.o Le 214. 

Oh.—Davies v. State, 11 Oh. Cir. 
Ct. N. Sy 209. 

Rca osha vee Johnson, \ 77) Vai 
300. 

Ont.—Reg. v. Worth, 23 Ont, 688. 

[a] Vacancy by disclaimer.— 
Where there are three. candidates 
running for offices, and the two re- 
ceiving the highest number of votes 
disclaim the title before the first 


Robinson, 52 


Take official oath see infra § 1046. 

17. See Officers [29 Cyc 1399]. 

2 eeene, Mi peek 66 Cal. 654, 
4 ate v. Cresswell, 117 iss. 
vt he 770. Se 

9. atter of Bogaskie, 58 ise. 
243, 109 NYS 598. i eats 

20. State v. Cresswell, 117 Miss. 
795, 78 S 770. 2 

21. Peo. v. Erie County, 42 App. 
Div. 510, 59 NYS 476 [aff 160 Nv Y. 
687 mem, 55 NE 1099 mem]; Matter 
of Deitz, 87 Misc. 610, 150 NYS 43. 
[a] Dlustration.—A charter pro- 
vision that the term of office of a 
ward supervisor elected by the com- 
mon council to fill a vacaney shall 
continue until the next 81st day of 
December of an odd-numbered year, 
violates Const. art 10 § 5, providing 
that “in case of elective officers no 
person appointed to fill a vacancy 
shall hold his office by virtue of such 
appointment longer than the com- 
mencement of the political year next 
succeeding the first annual election 
after the happening of the vacancy,” 
Peo. v. Erie - County, 42 App. Div. 
510, 59 NYS 476 [aff 26 Misc. 233, 
56 NYS 318]. 

22. Armstrong vy. Whitehead, 67 
Nad, = 406) Pore At SAT 2S tate weve 
Burk, 20 Oh. Cir. Ct. N. S. 399, 34 
Oh. Cir. Ct. 493; State v. Stickley, 


For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number, 


, 


§§ 101414-1016] 


exists.2% 


e1l.24 


[§ 1015] e. Purchase of Office. 


80 S. C. 64,-61 SH 211, 128 AmSR 
$55, 15 AnnCas 136: ; 

[a] Failure to give notice.—Un- 
der the charter of a town providing 
that an order for an election to fill 
vacancies can be made by a quorum 
of the intendant and wardens, or of 
the wardens, a meeting of a por- 
tion of the electors of the town, with- 
out notice, cannot fill a _ vacancy. 
State v. Stickley, 80 S. C. 64, 61 
SE 211, 128 AmSR 855, 15 AnnCas 
136. 

{b] Majority vote—(1) The ap- 
pointment of one to the office of 
common councilman to fill a vacancy 
requires not only a nomination by 
the mayor, but the affirmative vote 
of a majority of the whole council, 
the mayor having no vote thereon ex- 
cept to give a casting vote in case 
of a tie. Armstrong v. Whitehead, 
GT OINY Se 405M OD AP ST 20 ICAP A 
statute requiring the affirmative vote 
of majority of all members of board 
of city commissioners to adopt any 
motion, resolution, or ordinance, or 
pass any measure, is not applicable 
to the election of the commissioner 
by the board to fill a vacancy. 
Houseman vy. Earle, 98 N. J. L. 379, 
120 A 738. (3) And where the board 
of city commissioners consists of 
five members and, at the meeting at 
which only four are present, one of 
those present resigns, two of the re- 
maining three can fill the vacancy. 


“Houseman vy. Harle, supra. 


{c] Confirmation.—An appoint- 
ment of street commissioner to fill a 
vacaney requires confirmation by the 
village council the same as an ap- 
pointment for the full term as pre- 
scribed by General Code,. State v. 
Burk, 20.Oh. Cir. Cty Ni-S. 399, 34 
Oh: Cir; Ct. 493; 

23. State v. Campbell, 25 La. Ann. 
840; McCrellis v. Curran, 86 N. J. 
L. 398, 92 A 84; Wright v. Jacobs, 
120O0k), 138, °70 PRP 193: 


24. Landes v. Walls, 160 Ind. 216, 
66 NE 679; Atty.-Gen. v. Loomis, 
225 Mass. 372, 114 NE 676. 

25. Corpus Christi v. Mireur, 


(Tex. Civ. A.) 214 SW 528, 529. 
“The section providing for tne se- 
lection of a city treasurer probably 
has no parallel in the city charters 
of the country, and if, as contended 
by appellants, such treasurer may be 
a corporation and purchase the office 
through his or its bid for the use 
of the city money, 
dition or state of affairs repugnant 
to purity of government and destruc- 
tive of the principles upon which of- 
ficers should be chosen in democratic 
communities. While there is lan- 
guage in the section quoted indicative 
of an intention to create an office, we 
cannot conceive that a legislative 
body in this country would lend its 
countenance to selling an office of a 
city to the highest bidder, as would 
an auctioneer sell goods and chattels 
placed in his hands for sale. No 
such law could be sustained under 
our Constitution which would au- 
thorize or permit the sale or farming 
out of an office.’ Corpus Christi v. 
Mireur, supra. G 
26. Agents and employees see in- 
fra § 1630 et seq. 
Departmental officers see 
1252. 
27. 


infra § 

U. S.—vU. S. v.-Saunders, 120 

ae Suet 26s eS Oteeeor. aouM Deed, 

Ala.—State v. Teasley, 194 Ala. 
574, 69 S728, AnnCas1918E 347. — 

Ark.—MeClendon v. Hot Springs 


Where a statute provides that all va- 
cancies in the office of councilman shall be filled 
by appointment by the common council, when a new 
ward is created, the common council has power to 
fill the vacancies thereby made in the common coun- 


A city charter, if 


it purports te authorize the letting by contract to 
the highest and best bidder of the office of city 


we have a con-}, 
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treasurer, is to that extent unconstitutional.?® 

[§ 1016] 6. Eligibility*°—a. In General. 
eligible to office, one must possess such qualifica- 
tions as may be prescribed by. the constitutional 
and statutory provisions, and be free from any 


To be 


statutory disqualifications.*7 No qualifications, how- 


a of Health, 141 Ark. 114, 216 SW 

Cal.—Felt v. 193 Cal. 
498, 225 P 862. 

Colo.—Darrow v. Peo., 8 Colo. 417, 
8 P 661, 

Conn.—Hackett v. New Haven, 103 
Conn. 157, 130 A 121. 

Fla.—State v. George, 23 Fla. 585, 
3 S 81. 
Pregeen aie: v. Swearingen, 12 Ga. 
Mare sis v. Ballhorn, 100 Ill. A. 


Ind.—Gulick v. New, 14 Ind. 932, 
77 AmD 49. 

Kan.—Gilbert v. Craddock, 67 Kan. 
346, 72 P 869. 

Ky.—Barker v. Southern Constr. 
Co., 47 SW 608, 20 KyL 796. 
Sas aS v. Blanchard, 6 La, Ann. 

Me.—Howard y. Harrington, 114 
Me. 448, 96 A 769, LRAI9I7TA 211. 

Md.—Wachter v. McEvoy, 125 Md. 
399-93 A987. 

Mass.—Graham v. Roberts, 200 
Mass. 152, 85 NE 1009. 

-Mich.—Atty.-Gen. v. Macdonald, 164 
Tye 590, 129 NW 1056, 32 LRANS 


Minn.—State vy. Holman, 58 Minn, 
219, 59 NW 1006. 

Miss.—State v. Ratcliff, 108 Miss. 
242, 66 S 538. 

Mo.—State v. Dunn, 277 Mo. 38, 
209 SW 110. 

Mont.—Brown v. Foster, 48 Mont. 
Hi 135 P7993" 

Nebr.—State yv. Moores, 52 Nebr. 


Waughop, 


770, 73 NW 299. 
N. H.—Cotton v. Phillips, 56 °N. 
H. 220. 


N. J.—Livelli v. Hoboken, 78 N. 
J. ti. 245) 73 A ct; “MeCarter-v. "Me- 
Kelvey, 78 N. J. L. 3, 74 A 316, 138 
AmSR 583 [aff 78 N. J. L. 621, 77 A 


94]; State v. Bayonne, 35 N. J. L. 
476. 

N. M.—Gibbany v. Ford, 29 N.: M. 
621,--225 RP 577. 

N. Y.—Scott v. Saratoga Springs, 


131 App. Div. 347, 115 NYS 796 [aff 
199 N. Y. 178, 92 NE 3938]. 

N. C.—Doyle v. Raleigh, 89 N. C. 
133, 45 AmR 677. 

Oh.—State v. Gard, 29 Oh. Cir. Ct. 
426 [aff 75 Oh St. 606 mem, 80 NE 
1133 mem]. 

Or.—State v. Stevens, 29 Or. 464, 
44 P 898. 

Pa.—Com. v. Corcoran, 9 Kulp 507. 

Philippine.—U. S. v. Mante, 27 
Philippine 134. 

R.- 1.—State v. Goff, 15 R. “I. 505, 
9 A 226, 2 AmSR 921. 

S:-C:—State'vi Union; 95 S."Ch131, 
78 SE 738. 


Tenn.—Trammell v. Griffin, 141 
Tenn. 139, 207 SW 726. 
Tex.—State v. Fortinberry, (Civ. 


A.) 276 SW 466. 

Vt.—State v. McGeary, 69 Vt. 461, 
88 A 165, 44 LRA 446. 

Va.—Williams v. Com., 116 Va. 
272, 81 SE 61. : 

Wash.—State v. Carroll, 57 Wash. 
202, 106 P 748. 

W. Va.—MeMillan y. Neeley, 66 W. 
Va. 496, 66 SH 635. 

Wis.—State v. Canavan, 155 Wis. 
398, 145 NW 44. 

Wyo.—State v. Sheldon, 29 Wyo. 
238, 213) P92. 

Eng.—Bland v. Buchanan, [1901] 
2°K. -B: 76. 

Can.—Larin v. Lapointe, 42 Can. 
S.-C? 621. 

B. C.—Cawley y. Branchflower, 1 
Bac. Pt. Lirso, 

Man.—Re Ft. Garry, 27 Man. 566. 


ever, other than those imposed by constitution or 
statute are necessary.?8 
to those prescribed by charter cannot be imposed 


Qualifications in addition 


i BEX p. Williams, 38 N. B. 
N. S.—Rex v. Mack, 41 N. S. 128; 
In .re Mack, 39 N. S. 394. 


Ont.—Rex v. Curry,. 46° Ont. L. 
297, 17 OntWN 203. 

Que.—Page yv. Genois, 38 Que. 
Super. 1. 

[a] A comprehensive municipal 


act which provides for the qualifica- 
tion of officers applies to the first 
officers elected after incorporation, 
although a section thereof provid- 
ing for. the election of such offi- 
cers prescribes no qualifications. 
ae va v. Foster, 48 Mont. 114, 135 P 

{[b] The maxim, “expressio unius 
exclusio alterius,” applies to the stat- 
ute prescribing disqualifications. 
Rex v. Curry, 46 Ont. Li 297, 308, 
17 OntWN 203. 

[c] Qualification of city attorney 
to practice in state court.—A char- 
ter, providing that the candidates for 
city attorney must be qualified to 
practice in all state courts for at 
least five years before election, re- 
quires formal admission to practice 
by an order entered by a court pos- 
sessing requisite jurisdiction, and the 
applicant must have taken the pre- 
scribed oath requisite to entitle him 
to. practice law in state courts. Felt 
Sete ee sar 193° Cal. 498; °225 Pp 


[ad] Bi-partisan board.—(1) Laws, 
authorizing the mayors of cities of 
a certain size to appoint. boards of 
four members, no more than two of 
whom shall be of the same political 
party, and vesting them with certain 
governmental powers, do not impose 
any political qualifications upon the 
right to hold office, or prohibit mem- 
bers of any party from holding such 
office, but simply limit the represen- 
tation of any party, and are constitu- 
tional, even if the spirit of the con- 
stitution prohibits the imposing of | 
political qualifications upon the right 
to hold office. McCarter v. McKel- 
vey; (18 = NIV. 2 3ST 4 SAS Stowe oR 
AmSR 583 [aff 78 N. J. L. 621, 77 A 
94]. (2) The provision that- “no 
more than a bare majority of such 
board of assessors or officers shall 
at any time be mernbers of one politi- 
cal party’ does not render the act 
invalid. Livelli v. Hoboken, 78 N. 
J. Li. 245,- 73 A 77; 

[e] Saloon keeper.—A statute ex- 

cluding a saloon keeper from being 
mayor or councilman is valid, being 
justified on the ground that the coun- 
cilmen, with the mayor, determine 
who are fit persons to license and 
regulate the liquor traffic, so that a 
saloon keeper’s private interests 
might conflict with his duty to the 
public, if he occupied such an office. 
State v. Canavan, 155 Wis. 398, 145 
NW 44. 
_{f] icensed liquor dealer.—One 
licensed to sell liquor under the Cana- 
dian Temperance Act, although a dis- 
penser for certain defined purposes, 
is within a statute disqualifying a 
person licensed to sell spirituous 
liquors by rétail from being a mem- 
ber of the common council. Ex p. 
Williams, 38 N. B. 156. 

28. Ga.—State v. Swearingen, 12 
Ga. 23. 

Kan.—Gilbert v. Craddock, 67 Kan. 
346,72 P 869. ; 
cha cae v. Blanchard, 6 La. Ann, 

Mich.—Coxe v. Carson, 194 Mich. 
304, 160 NW 534. 

Pa.—Com. v. Corcoran, -9'Kulp 507. 
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by ordinance;?® but it has been held that an ordi- 
nance which prescribes as duties of a city attorney 
those ordinarily performed by a licensed attorney 
must be construed as requiring the selection of a 
duly licensed attorney, although the statute does 
not so provide or prescribe his duties.°° Where 
the constitution does not prescribe the qualifications 
of municipal officers, the legislature may do so,*? 
but statutory provisions as to eligibility and qual- 
ifications in contravention of constitutional pro- 
visions are void.®? . 

Declaration of eligibility. Under a statute requir- 
ing a declaration showing eligibility to be filled 
within a prescribed time after nomination, a mere 
irregularity will not disqualify the candidate.** 
And such a declaration will not be rejected as made 
prematurely, although subscribed prior to the 
nomination.** 

When eligibility determined. The eligibility of 
a candidate for the city council in general must 
be determined as of the date of the election, and 
not a subsequent date.*° But under a charter 
limiting the right to file declarations of candidacy 
to those persons ‘‘who shall be eligible’’ for the 
office sought, the city comptroller has the power to 
inquire into the eligibility of candidates and refuse 
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to certify the same if ineligible, although no statute | 


or charter provision expressly authorizes such in- 
uiry.°° 

[§ 1017] b. Citizenship. 
of citizenship is not prescribed by the constitu- 
tion of the United States or of the state, it is 
not an essential qualification for eligibility to office, 
notwithstanding the state constitution restricts the 
right to vote at all elections to citizens.*7 On the 
other hand, an excepting provision as to certain 


Where the qualification | 


~ [§§ 1016-1019 


officers, that they need not be electors, will not 


affect the force of a general provision that they 
must be citizens of the state.*® A requirement 
that a candidate for any elective office must be a 
citizen of the United States does not apply to an 
appointive officer.*? . : 

[§ 1018] c. Ability To Read and Write. Where 
the ability to read and write is a pregcribed qualifi- 
cation for eligibility to the office of municipal 
councilor, acquiescence in the occupation of such 
an office cannot cure the illegality.*° 

[§ 1019] d. Right To Vote. Under some statu- 
tory provisions,*! a requisite eligibility to munici- 
pal office is that one seeking such office must be 
an elector.42, And where the constitution requires 
the officer to have the qualification of an elector, 
the provision of a statute that the city manager 
need not be an elector is invalid.** Such a re- 
quirement, however, is not involved in a require- 
ment of bona fide citizenship.*4 A secretary of a 
town council is not within the general borough law 
requiring that electors only shall be eligible to be 
borough officers.*° And an employee at will, al- 
though holding a responsible position, is not a 
municipal officer, required, to be a registered voter.*® 
Under a charter providing that all persons qualified 
to. vote shall be eligible for any municipal office, a 
qualified voter is eligible to the office of city at- 
torney, although not admitted to practice as an 
attorney at law.** ; 

Registration. Some statutes relating to the reg- 
istration of voters do not prescribe the qualifica- 
tions of electors, being enacted only to regulate 
the elective franchise, and registration is not nec- 
essary to make one a voter.*® And thus, under a 
statute requiring officers in certain cities to be 


29. Com. v. Willis, 42 SW 1118, 19] cure the signature of twenty-five 41. See statutory provisions, 
Kevila 962 resident electors to a statement that 42. Frost v. State, 153 Ala. 654, 
30. Baxter v. Venice, 194 Ill. A.| they know him “‘to be a man of good|45 S 203; Hackett v. New Haven, 
62 [aff 271 Dl. 233,.111 NE 111}. moral character,” if treated as being} 103 Conn. 157, 130 A 121; Com. v. 
31. Ala.—State v.° Teasley, 194] synonymous with the requirement of| Lally, 10 Phila. (Pa.) 507; State. v. 
Ala. 574, 69 S 723, AnnCas1918E 347;|a good moral character, does not} McGeary, 69 Vt. 461, 38 A 165, 44 
State v. Matthews, 153 Ala. 646, 45] violate an article of the constitution] LRA 446. 
PS RCx 7 1 prohibiting certain classes therein [a] Legal voters.—Under a char- 
Ind.—Connelt v. State, 195 Ind.) named from holding office, but not|ter, providing that the legal voters 
421, 144 NE 882, 148 NE 407. including such _ officers. State v.| in each ward shall annually elect one 
Ky.—Whitney v. Skinner, 194 Ky.| Canavan, 155 Wis. 398, 145 NW 44. |alderman from among the legal voters 
804, 241 SW 350. } c2. Wachter v. McEvoy, 125 Md.| therein, and shall also vote for a 
Mass.—Graham_ v. Roberts, 200/399, 93 A 987; State v. Holman, 58] mayor and a_ city judge, an alder- 
Mass. 152, 85 NE 1009. Minn. 219, 59 NW 1006; Gibbany v.| man, to be eligible for office, must 


Mich.—Coxe v. Carson, 194 Mich. 
304, 160 NW 534. 

Ney.—State v. Ruhe, 24 Nev. 251, 
52 P 274, ; 

_N. Y.—Scott v. Saratoga Springs, 
131 App. Div. 347, 115 NYS 796 [atf 
199 N. Y. 178, 92 NE 393]. 

Wis.—State v. Canavan, 155 Wis. 
398, 145 NW 44; State v. Von Baum- 
back, 12 Wis..310. 

_“The. Legislature has, as to the 
municipal office in question, an un- 
restricted discretion as to what shall 
be the qualifications for such Office. 
The exercise of this discretion, 
‘through an otherwise valid enact- 
ment, is not the imposition of a pun- 
ishment upon the appellant, but the 
visitation, by the Legislature, of its 
power to prescribe the qualifications 
for tenants of the office of city com- 
missioner, The petitioner did not 
have, nor has he now, any vested or 
other character of right that would 
or could be infringed or impaired by 
the legislative prescription of quali- 
fications ‘for this office that would 
exclude the petitioner from the privi- 
lege of holding the office.’ State v. 
Teasley, 194 Ala. 574, 580, 69 S 728, 
AnnCas1918E 347. . 

[a] Thus, a statute, providing for 
the adoption of a commission form of 
government and requiring a candi- 
date at the primary election to se- 


Ford, 29 Ni M. 621, 225.P) 577% State 
v. Stevens, 29 Or. 464, 44 P 898. 

SS. Rex’ \v.. Harrison,. 16 -Ont,, Li, 
475, 11 OntWR 678; Rex v. Watson, 
11 Ont. L. 336, 7 OntWR 282. 

[a] Honest mistake—Where a 
candidate for the office of alderman, 
although in fact possessing the nec- 
essary property qualification, mis- 
stated it in his declaration, but after- 
ward supplemented this declaration 
by another before taking office, as 
required by the statute, in which he 
showed sufficient property qualifica- 
tions, it was too late, after the elec- 
tion to contend that the misstatement 
in the former declaration was a 
ground for setting aside his election 
otherwise free from objection. Rex 
SE Many 11 Ont. L. 336, 7 OntWR 

34 Rex v. Garratt, 14 Ont. L. 395, 
9 OntWR 686. 

35. Spitzer v. Martin, 130 Md. 428, 
100 A 739. 

State v. Carroll, 57 Wash. 202, 
106 P 748. 

87. Connell v. State, 195 Ind. 421, 
144 NE 882, 148 NE 407. 

38. State v. Darby, 179 Wis. 147, 
190 NW 994. 

39. Coxe v. Carson, 194 Mich. 304, 
160 NW 534. 

40. Page v. Génois, 38 Que. Super. 
1; Bedard v. Verret, 25 Que. Super. 537. 


be a legal voter of the ward for 
which he is elected. State v. Mc- 
Seay 69 Vt. 461, 38 A 165, 44 LRA 

[b] Qualified electors.—Under a 
statute requiring qualified electors of 
a borough at the next election of 
borough officers, and annually there- 
after, to elect one-person as borough 
treasurer, the officers -of such bor- 
ough must be qualified electors of the 


borough. Com. v. Lally, 10 Phila, 
(Bac) 50% 
[c] Resident electors.—Hackett v. 


New Haven, 103 Conn. 157, 130 A 121. 


43. State v. Sheldon, 29 Wyo. 233, 
21380 PaO 2% 
44, State v. Matthews, 153 Ala, 


646, 45 S 3807. 

[a] Where, under a town charter, 
the only qualification requisite to 
hold the mayoralty is bona fide citi- 
zenship in the town for two years 
next preceding election, that one is 
not a qualified elector does not dis- 
qualify him for the office. State y. 


Matthews, 153 Ala. 646, 45 S 307. 
Bp Com. v. Newhart, 7 Kulp (Pa.) 
46. 


if Baltimore y. Lyman, 92 Md. 
591, 48 A 145. 

47. State v. Nichols, 83 Minn, 3, 
85 NW 717. 

48. Trammell v. Griffin, 141 Tenn. 
139,.207 SW 726. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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qualified voters, one’s eligibility is not affeeted by 
his failure to register,*® although there is author- 
ity to the contrary.®° 

[§ 1020] e. Residence—(1) In General. In the 
absence of any statutory or constitutional provision 
prohibiting it, municipal officers may be elected 
from nonresidents of the municipality,*! or from 
those who have not been residents for a period 
sufficient to enable them to qualify as voters.°” 
The rule is otherwise of course where there is an 
express requirement that municipal officers must be 
residents of the corporation.®*? When so provided 
by the constitution a nonresident of the state can- 
not hold municipal office.®°* But a statutory pro- 
vision that a city manager need not be a resident 
of the city is invalid under a constitutional pro- 
vision that no person shall be elected or appointed 
to fill an office, who does not possess the qualifica- 
tions of an elector.*> A city charter, in requiring 
additional residential qualifications for office hold- 
ers other than that they be electors, is not viola- 
tive of an article of the constitution which refers 
only to prohibitions in placing qualifications on 
eligibility to election to state offices.°° And re- 
quiring an officer to be a resident of the mu- 
nicipality in which he is to be elected for three 
years to be eligible to the office is not a test within 
the meaning of a constitutional provision that no 
other oath, declaration, or test than a prescribed 
oath shall be required as a qualification for an 
office.®* 


Domicile. In some eases ‘‘residence’’ has been 
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held to be the equivalent of domicile,°® although 
it has been held that the requirement that the 
holder of an office must be a resident elector neces- 
sitates actual residence, and the mere maintaining 
of rooms as a convenience, although sufficient to 
establish or maintain a domicile as an elector, does 
not establish a status as a resident elector.®9 

Temporary absence for a transient object animo 
revertendi does not render one ineligible.6° And 
the sending by a municipality of an officer beyond 
the lmits of the city to execute the duties of his 
corporate office will not render the officer in- 
eligible.®+ 

Residence for a certain period of time next be- 
fore appointment or election may be a requisite of 
eligibility.®? 

Continuance of residence. In the absence of 
some constitutional or statutory requirement to that 
effect the officer need not continue his residence 
to hold his office, if a resident at date of election.®* 
It is otherwise, however, where there is a charter 
provision that a municipal officer shall reside in 
the ward from which he is elected,** or that the 
office shall become vacant on the ineumbent’s ceas- 
ing to be a resident thereof.*® And in such a ease, 
a subsequent return will not restore the right to the 
office.®° 

[§ 1021] (2) In Ward or District. Where the 
constitution provides that every person entitled to 
vote at any election shall be eligible to any office 
elective by the people in the district where he 
resides, a statute providing that members at large 


applied in their selection, which is 


49. Meffert v. Brown, 132 Ky. 201,| ture, in providing for residential 
ee Gi SIVA etiioseat. qualifications in the statute, did not 
50. State v. Union, 95 S. C. 1381,| intend to substitute such provisions 
78 SE 738. for the provisions of the constitution. 
51. Fla.—State v. George, 23 Fla.| fixing residential qualifications of offi- 
585, 3 S 81. cers. State v.’ Fortinberry, -(Tex: 
Ga.—State v. Swearingen, 12 Ga.| Civ. A.) 276 SW 466. 
Re 52. State v.. George, 23 Fla. 585, 
Tll.—Jones vy. Mills, 11 Ill. A. 350.|3 S 81. 
Compare dictum in Peo. y. Ballhorn, 53. Ala.—Seals v. Matthews, 164 
100 Ill. A. 571 (to the effect that| Ala. 582, 51 S 337, 20 AnnCas 991. 


sound public policy requires that 
those who represent the local units 
of government shall themselves be 
component parts of such units, and 
this purpose can be truly served only 
by requiring such representatives to 
be and remain actual residents of the 
units which they represent, in con- 
tradistinction from constructive resi- 
dents). a 

3 ae ote vy. Blanchard,’ 6 La. Ann. 
15. 

Pa.—Com. v. Newhart, 7 Kulp 344. 

Tex.—State v. Fortinberry, (Civ. 
A.) 276 SW 466. 

Man.—Re Ft. Garry, 27 Man. 566. 

fa] The town council of a bor- 
ough, organized under the General 
Borough Law, may elect a secretary 
who iS not a resident or elector of 
such a borough; and § 18 of that act 
which provides that “electors only 
shall be eligible to borough offices,” 
does not apply to the case. Com. v. 
Newhart, 7 Kulp (Pa.) 344. 

[b] Statute held not to require 
residence.—The charter of the town 
of Flora, § 2, provided that the board 
of aldermen shall consist of two 
members from each ward, and by § 3 
it was provided that no person should 
be elected alderman unless he shall 
have previously resided in the town 
for one year, ete. It was held that 
a residence in the ward for which 
he was elected was not a necessary 
qualification of one elected to the 
board of aldermen. Jones vy. Mills, 11 
Til. A: 350. 

{c] In view of a statutory decla- 
ration requiring persons elected to 
offices named to be eligible to hold 
such office under the constitution, it 
must be assumed that the legisla- 


[43 GC. J—40) 


Conn.—Hackett v. New Haven, 103 
Conn, 157, 130 A 121: 

Ill.—Peo. v. Kirkpatrick, 164 Ill. 
A. 328. 

Ky.—Hill. v. Anderson, 90 SW 
1071, 28 KyL 1082. 

Mich.—Atty.-Gen. v, Macdonald, 164 
Mich. 590, 129 NW 1056, 32 LRANS 
oud. 

Minn.—State v. Holman, 58 Minn. 
219, 59 NW 1006. 

Mo.—State v. Donworth, 127 Mo, A. 
877, 105 Sw 1055. ; 

Mont.—Dowty _ v. Pittwood, 23 
Mont. alsa eo Pe weit. 

N. J.—Daubmann y. Camden, 39 
NGM. woe 

N. M.—Gibbany v. Ford, 29 N. M. 
G20 225) PY Ii. a 

IN. Y¥e——Peo:wsv: Piatt; Sdv7> Ny wy 
159, 22 NH 937... 

Pa—Com. v. McAfee, 20 Pa. Dist. 
1051. 

Tenn.—Trammell v. Griffin, 141 
Tenn, 139, 207 SW 726. 

Va-—Williams'v. Com,, 116 Vas ‘272, 
81 SE 61. 

Wash.—State v. Carroll, 57 Wash. 
202, 106° RP 748. 

Wis.—Kempster v. Milwaukee, 97 
Wis. 348, 72 NW 743. 

Man.—Re Ft. Garry, 27 Man. 566. 

Que.—Belanger v. Picher, 32 Que. 
KB.) 212957 69) DomlR 76. 

54. Barker v. Southern Constr. 
Co., 47 SW 608, 20 KyL 796. 

55. McClendon v. Hot Springs Bd. 
of Health, 141 Ark. 114, 216 SW 289. 


56. Hackett v, New Haven, 103 
Conm. 1 157;6130! Avd2d. : 

57. Atty.-Gen. v. Macdonald, 164 
Mich. 59.0, 5938, 129: NW 1056, 32 
LRANS 8385. 


“The claim is that a ‘test’ has been 


prohibited by the Constitution of this 
State, in that they are thereby re- 
quired to be residents of the city for 
three years. In our opinion this is 
not a ‘test,’ as that word is used in 
the Constitution, but is rather a 
special qualification.” Atty.-Gen. v. 
MacDonald, supra. 

53. Peo. eves Platt, Tdi, UN. Yer n5o. 
22 NE 937; Kempster vy. Milwaukee, 
97 Wis. 348, 72 NW 743; Belanger v. 
pane 32 Que. K, B. 229, 69 DomLR 

59. Hackttt v. New Haven, 103 
Conny 15%), £307 Aw t21% 

60. Daubmann y. Camden, 39 N. J. 
L. 57; Williams v. Com., 116 Va. 272, 
81 SE 61. 

[a] Summer cottage. — That a 
member of a city council lived. in a 
summer cottage outside the city dur- 
ing the summer and part of the win- 
ter on account of his wife’s health 
does not constitute an abandonment 
of his legal residence in the city, 
such as would render him ineligible 
to continue as a member of the coun- 
cil under the statute. Williams v. 
Com., 216 Va. 272, 81 SHi6d. 

61. Com. v. Jones, 12 Pa. 365. 

62. Meffert v. Brown, 132 Ky. 201, 
116 SW 779, 1177; Gibson v. Wood, 
105 Ky. 740, 49 SW 768, 20 KyL 1547, 
43 LRA 699; Atty.-Gen. v. Macdonald, 
164 Mich. 590, 129 NW 1056, 32 
LRANS 835; State y. Holman, 58 
Minn, 219, 59 NW 1006;- Dowty v. 
Pittwood, 23 Mont. 113, 57 P 727. 

[a] Three years in municipality.— 
Atty.-Gen. v. Macdonald, 164 Mich. 
590, 129 NW 1056, 32 LRANS 835. 

[b] One year in ward.—Dowty v. 
Pittwood, 28 Mont. 113, 57 P 727, 

[ce] Thirty days in district.—State 
vy. Holman, 58 Minn. 219, 59 NW 1006. 

63. Allard vy. Charlebois, 14 Que. 
Super. 310. : 

64. Peo. v. Kirkpatrick, 164 Ill. A. 


328. 
65. Peo.) vi UBallhorn; 100) Die Ay 
571; State v. Donworth, 127 Mo. A, 


377, 105 SW 1055. 
de Com. v. McAfee, 20 Pa. Dist. 
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of the assembly shall reside in specified parts of 
the city,*’ or a statute providing that the removal 
of an alderman from the ward trom which he was 
elected or appointed shall forfeit his office, is void, 
as a superaddition of requirements to hold office be- 
yond the requirements of the constitution.°* Mu- 
nicipal candidates are within a constitutional pro- 
vision making any elector of thirty days’ residence 
qualified for office in his ward or district.°° And 
a statute providing that no person shall be eligible 
to the office of alderman, unless a resident of the 
ward where elected ‘‘for at least one year pre- 
ceding such election,’? means one year next pre- 
ceding the election.”? When a general statute 
requiring residence within the ward is qualified 
by being read in conjunction with another statute 
providing that it shall not be necessary for a 
councilor in the municipality to reside in the ward 
in which he may be a candidate for ‘election, if such 
candidate, not being so resident, shall have ex- 
pressed in writing to the returning officer, on or 
before nomination day, his willingness to accept 
office if elected, the further restriction of being a 
resident in the municipality if the requisite condi- 
tions have been complied with is not imposed.” 

[§ 1022] (3) In Annexed Territory. Residence in 
an annexed territory for the statutory period im- 
mediately preceding annexation is equivalent to 
residence in the city.72 But where the annexation 
of a district, in which a party lived, to a city, made 
prior to the election of such party as an officer 
of such city, is declared void by the courts, and a 
valid annexation is made only after his election, 
but before his term of office begins, he is not eligible 
to service.*? : : 

[§ 1023] f. Ownership of Property—(1) In Gen- 
eral. The legislature, when not restricted by any 
constitutional provision to the contrary, may and 
frequently does impose a property qualification on 
the right to hold municipal office."* But where, 
under the constitution and general election laws, the 
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qualification of candidates is the same as that of 
electors and does not require the ownership of real 
estate or other property, an amendment of the legis- 
lative charter of a town is unauthorized when it pur- 
ports to require a property qualification inconsistent 
therewith.” 

Time of ownership. It has been held that even 
if a property qualification, invalid as repugnant to 
the constitution, were authorized, it could not be 
held to apply to persons who are merely candidates 
for nominations, but would have to be restricted 
in its application to the time of the actual assump- 
tion of the offices to which it refers.7° 

[§ 1024] (2) Real Property; Freeholder; Lease- 
holder. A statute requiring as a qualification for 
an officer that he shall be the owner of a free- 
hold in the city at the time of his election,’ or 
even one year prior to election,’® is not violative 
of a constitutional provision that no oath, declara- 
tion, or test other than a prescribed oath shall be 
required as a qualification for an office. Owner- 
ship of property, even though purchased for the 
purpose of satisfying a statutory requirement as 
to ownership, will be sufficient,”® and it is imma- 
terial that the deed was not registered until after 
election.8° Where the requirement for qualifica- 
tion is ownership by one nominated for office in 
his own right of property of a certain clear un- 
encumbered value during the whole of a certain 
period preceding his nomination, he is not made 
eligible by means of the fact that encumbrances 
are not existing on the nomination day.*+ 

Assessed property. Under some statutes of this 
character the candidate must not only be the real 
owner, but also the ‘‘rated’’ owner of property 
assessed,** but under other statutes the opposite 
view is taken,** and it has been held that, if one 
owns property at the time of the election, this will 
satisfy a requirement that he must at the time of 
the election be the owner. of property assessed 
upon the last preceding assessment,*4 even though 


Kahle v, Peters, 64 W. Va. 409, 


Reason for rule.—‘“But it is 


67. State v. Holman, 58 Minn. 219,| 496,.66 SE 635. 
59 NW 1006. 3 78. 

68. Gibbany v. Ford, 29 N. M. 621,| 62 SE 691, 1119. 
225 P 577. [a] 

69. State v. Hoiman, 58 Minn. 219, 


59 NW 1006. 

70. Dowty v. Pittwood, 23 Mont. 
LIS ete 12 ¢: 

71. Re Ft. Garry, 27 Man. 566. 

72. Meffert v. Brown, 132 Ky. 201, 
116 SW 779, 1177; Gibson y.. Wood, 
105 Ky. 740, 49 SW 768, 20 KyL 1547, 
43 LRA 699. 

[a] 9n an issue of a person’s eli- 
gZibility to a city office, the general 
council’s motive in annexing territory 
is immaterial. Meffert v. Brown, 132 
Ky. .201, 116 SW 779, 117%. 

73. Seals v. Matthews, 164 Ala. 
582, 51 S 387, 20 AnnCas 991. 

74. Ky»—Pettit v. Yewell, 113 Ky. 
777, 68 SW 1075, 24 KyL 565. 

Md.—Spitzer v. Martin, 130 Md. 
428, 100 A 739. v4 

Mont.—Mayer v. Sweeney, 22 Mont. 
L038, 5a. P9138. ] 

N. Y.—Scott v. Saratoga Springs, 
131 App. Div. 347, 115 NYS 796 [aff 
199 N. Y. 178, 92 NE 393]. 

W. Va.—McMillin v. Neeley, 66 W. 
Va. 496, 66 SE 635. 

Man.—Reg. v. Laughlin, 2 Man. 78. 

Ont.—Reg. v. Speck, 28 Ont. 486. 

Que.—Desjardins v. Leclerc, 37 
Que. Super. 368. 

75. Powell v. Hart, 132. La. 287, 61 
S 233. . 

76. Powell v. Hart, supra. See 
Mayer v. Sweeney, 22 Mont. 103, 55 
P 913; Peo. v. Kanar, 80 Misc. 552, 
141 NYS 641 (both recognizing rule). 

77. McMillin v. Neeley, 66, W. Va. 


said that the petitioners were free- 
holders at the time of their election, 
as is admitted, and qualified to fill 
the office of councilman under .. . 
the general law, and conceding the 
validity of the provision requiring 
the property qualification, that the 
time limit of one year prescribed by 
said charter... is unreasonable, un- 
constitutional, and void. We cannot 
accede to this proposition. The only 
proper justification for such property 
qualification is that it will secure 
better and more competent public 
officers, and in whose hands the peo- 
ple may more securely entrust the 
public business. Being themselves 
free-holders, possessed of a portion 
of the very land on which a city is 
built, and thereby directly interested 
in and subjected to a share of all the 
burdens of taxation, it is but reason- 
able to suppose that better and safer 
municipal officers will be found 
among that class of electors than 
among those not so qualified; and if 
such a requirement is justified in the 
interest of the public good, and freed 
from constitutional objection, then it 
follows that any reasonable concomi- 
tant requirement as to the time of 
such holding that will better accom- 
plish the object ought to have equal 
justification. Such a _ requirement 
tends to prevent all temporary shifts 
of property and doubtful expedients 
that might be resorted to by persons 
otherwise disqualified to hold office.” 


Kahle v. Peters, 64 W. Va. 400, 404, 
62 SE 691, 1119. 

79. Pettit v. Yewell, 113 Ky. 777, 
68 SW 1075, 24 KyL 565. 


80. Pettit v. Yewell, supra. 
pvc Falconer v. Langley, 6 B. CG. 
82. Re St. Clements, 32 Man. 366, 


a se 365, [1922] 3 WestWkly 


[a] If the rating is in the name 
of another person, the fact that it is 
or’ may be an error in the assessment 
roll does not assist the candidate. 
The words of the statute are impera- 
tive. Re St. Clements, 32 Man. 366, 
A esata 365, [1922] 3 WestWkly 

83. Desjardins v. Leciere, 37 Que. 
Super. 368 (under a statute requir- 
ing the ownership of property of a 
stated value, a provision that the 


qualification is to be established by 


the valuation roll has been held to 
refer only to the value of the prop- 
erty which creates the qualification, 
and hence one who was the owner of 
such property entered upon the valu- 
ation roll for the required amount is 
eligible, although his name does not 
appear as the owner). 

84. Peo. vy. Kanar, 80 Misc. 552, 
141 NYS 641; Peo. v. Davis, 43 Misc. 
397, 89 NYS 3834. 

[a] One who had theretofore pur- 
chased land and taken title in his 
wife’Ss name, and who ten days be- 
fore his election as village president 
received a deed from his wife to a 
part of the land, all of which was 
occupied by, and assessed to, him on 
the preceding assessment roll, was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the property is assessed to another by mistake.®® 
And under a statute which requires the mayor of 
a city to be a ‘‘taxpaying freeholder,’’ a person 
who, at the time of his election, owned and paid 
taxes on personalty, and owned realty on which 
he was not liable for taxes for that year because 
accuired since the date of assessment, is eligible.’® 
But it has been held that, under a statute re- 
quiring an officer to have been assessed with prop- 
erty to a certain amount, and to have paid the 
taxes thereon for two years preceding his elec- 
tion, a candidate who purchased property and 
paid taxes thereon for the prescribed time is not 
eligible to office where the assessment was not 
transferred to him on the tax books until the 
year of election;*’ nor is he rendered eligible by 
possession of a remainder in an estate, which was 
not assessed to him, although he did pay the taxes, 
and although his interest is vested.** Under such 
a statute, it is held that the rating in the last 
revised assessment roll is final and conclusive as 
to the property qualification of a eandidate,®® and 
eannot be corrected on the ground of mistake.°° 

Leasehold of certain value. Under a statute pro- 
viding that an officer must be the owner of free- 
hold, or, in the alternative, of leasehold of a cer- 
tain value,®! a mortgage, although prior to a lease, 
is not to be taken into account in diminution of 
the value of such lease, not being on the leasehold 
interest.22 Where a husband and wife are together 
occupying the land which belongs to the wife, the 
husband is not on the land as the wife’s tenant 
and he has no leasehold interest therein.®? 

Jure uxoris. The requirement that an officer 
shall be a freeholder is satisfied where the wife 
is the owner of an estate in fee, the husband hav- 
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ing a freehold jure uxoris.%4 

As partner. Where actual occupation of real 
estate of a certain value is required as a qualifica- 
tion, it has been held sufficient that the candidate 
occupies land of the required value, as a copart- 
ner.®5 

[§ 1025] (3) Taxpayer. Under a statute requir- 
ing as a requisite of eligibility that an office holder 
shall be a taxpayer of the city,®® a ‘‘taxpayer’’ 
is one who pays any tax®? or is liable to pay any 
tax,°® and hence includes one who has paid an 
income tax to the state, a. portion of which is 
returned to the city,®® and a stockholder in a cor- 
poration which pays real estate and other taxes 
in the city.t But a requirement that a candidate 
shall be a ratepayer is not satisfied by the fact 
that he is a poll taxpayer.2 A statute designat- 
ing the payment of taxes as a necessary qualifica- 
tion of membership in the board of aldermen is not 
in conflict with a constitutional provision that no 
person except a qualified elector shall be elected 
to any office in the state.® 

Time of payment. Under some statutes making 
payment of taxes a qualification for office holding, 
it is sufficient if the candidate pays his taxes 
while the election is in progress,* and even after 
election but before induction into office,> although 
under other statutes it is otherwise.® 

To whom paid. A statute requiring the payment 
of taxes as a qualification will be reasonably con- 
strued, and the payment of taxes to an officer of 
the municipality, not strictly authorized to receive 
them, will not deprive one so making payment of 
his right to hold office.7 

In a criminal action against an officer for taking 
the oath of office and discharging the duties thereof, 


eligible to election, under the Village 
Law, requiring a president at the 
time of his election to be the ‘‘owner 
of property assessed to him on the 
last preceding assessment-roll.’’ Peo. 
v. Kanar, 80 Mise. 552, 141 NYS 641. 

85. Matter of Monticello, 123 Misc. 
566,. 205 NYS 8389 [aff 211 App. Div. 
826 mem, 829 mem, 206 NYS 970 
mem]; Peo..v. Lytle, .116 Mise. 1, 
189 NYS 132 [aff 199 App. Div. 908 
mem, 190 NYS 947 mem]; Peo. v. 
Davis, 43 Mise. 897, 89 NYS 334. 
See Desjardins v. Leclere, 37 Que. 
Super. 368 (recognizing rule). 

[a] Reason for rule.—‘‘Our adven- 
ture in the pursuit of the legislative 
intent brings us now tor close grips 
with our problem. By the literal in- 
terpretation of the statute the re- 
lator was ineligible; he possessed, 
however, all the statutory qualifica- 
tions of eligibility, except his name 
on the assessment roll as the desig- 
nated owner of the property that he 
owned; this defect was not occa- 
sioned by his failure to have his 
name inserted in place of that of a 
former owner, nor for the reason 
that he had not owned the property 
at the time it was assessed, but be- 
eause his name was” carelessly 
stricken from the roll where it had 
rightfully belonged. It must be pre- 
sumed that the law makers enacted 
the statute under scrutiny to meet 
conditions then known to exist or 
such as might reasonably be antici- 
pated; the legislature has not spoken 
concerning the situation that con- 
fronts us here, for it is outside the 
area of the known and of reasonable 
anticipation, and we may be quite 
confident that it never intended and 
would not now or hereafter intend 
to accomplish such a result as the 
defendant seeks to achieve; that 
while it is within the letter of the 
statute it is not within the statute 
for the reason that it was not within 
the intent of the law makers.” Peo. 


x 


Vewlytle, 11:6, Mise is 7. 89> INY Ss 
132 [aff 199 App. Div, 908 mem, 190 
NYS 947 mem]. 

86. Mayer v. 
103. 55. P> 913. 

87. Spitzer v. Martin, 130 Md. 428, 
100 A 739. 

88. Spitzer v. Martin, supra. 

89. Re St. Clements, 32 Man. 366, 
70 DomLR 365, [1922] 3 WestWkly 
729; Reg. v. Rose, (Ont.) 33 Can. L. 
Te Na SOO ae 


Sweeney, 22 Mont. 


90. See cases supra note 89. 

91. See cases infra note 92. 

92. Reg. v. Laughlin, 2 Man. 78; 
Reg. v. Speck, 28 Ont. 486. 

93. Re Morden Election, 12 Man. 
563. 

94. State v. Russell, 1 Tenn. Ch. 
A. 554. Compare Re Morden HElec- 


tion, 12 Man. 563 (holding that, al- 
though at common law a husband 
acquired a freehold estate in his 
wife’s land, he can have no freehold 
estate in it when it is her own sepa- 


rate property under the. Married 
Women’s Act). 
95. Reg. v. Mason, 28 Ont. 495. 
96. See statutory provisions. 
97. Leventhal v. Gillmore, 123 
Mise. 703, 206 NYS 121. 
98. Leventhal v. Gillmore, supra. 
99. Leventhal v. Gillmore, supra. 


1. Leventhal v. Gillmore, supra. 
2. In re Mack, 39 N. S. 394. 
8. Darrow v. Peo., 8 Colo. 417, 8 


Hi 
4 State v. Berkeley, 140 Mo. 184, 


41 SW 732. 
5. Peo. ws dlamilton, 24 Ti A. 
609. Compare State v. Page, 140 Mo. 


501, 41 SW 9638 (holding that he who 
has not paid his taxes until after the 
date of his election is not entitled to 
hold the office of city marshal). 

6. Frost v. State, 153 Ala, 654, 45 
S 203. 

[a] Payment of poll tax.—Under 
a provision of the constitution levy- 
ing a poll..tax, upon all men. over 
twenty-one years of age and under 


forty-five and not exempt, and pro- 
viding that it shall be due October 1 
of each year and delinquent Febru- 
ary 1 following, the tax payable Oct. 
1, 1906 was a liability during the 
preceding year; and hence, although 
respondent becomes forty-five years 
of age on that day, he was liable for 
the tax payable then, and, not having 
paid it on or before Febr. 1, 1907, was 
not a qualified voter at an election 
held April 1, 1907; and hence under 
the charter providing that one to be 
eligible to the mayoralty must be a 
qualified voter under the state laws 
when elected, he was ineligible for 
election as mayor. Frost v. State, 
153 Ala. 654, 45 S 203. 

[b] In Maryland, under a provi- 
sion that an office holder shall be the 
owner of property to a certain value 
and assessed for the same on the tax 
books of the city at the time of his 
election and for two years next prior 
thereto, “the taxes on which shall not 
be in arrears,’ a candidate whose 
taxes are in arrears at the time of 
the election, although paid at the 
time he qualified for office, does not 
have the required statutory qualifi- 
cations for his office. Hummelshime 
v.. Hirsch, 114 Md. 39, .79 A 38. 

{e] In Ontario the word “elec- 
tion” in the Municipal Act, providing 
that a person shall not be eligible to 
be elected a member of a council who. 
“at the time of the election is liable 
for any arrears of taxes to the cor- 
poration of the municipality,’ in- 
cludes nomination; and respondent, 
in a proceeding to void his election 
as mayor of a town, being liable for 
arrears of taxes at the time of the 
nomination, although not on the day 
of polling, was not eligible as a can- 
didate, and was properly unseated on 
this ground. Rex v. McKenzie, 33 
Ont. L. 196, 7 OntWN 841, 21 DomLR 
438. 

7. Cawley v. Branchflower, 1 B. C. 
Pity, Lies be 
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knowing at the time that he was not qualified to 
hold such office, in that he was delinquent in the 
payment of his taxes, the sole fact of a delinquency 
does not in itself constitute the offense; in such 
case the law requires that defendant’s knowledge 
of such delinquency is essential to his conviction.® 

[§ 1026] g. Pecuniary Interest—(1) In General. 
Under a statute making certain officers ineligible 
to hold office who are interested in a contract with 
a city corporation, it has been held that the word 
“‘contract’’ must be construed in its widest sense.® 
Thus the statute applies to one against whom the 
corporation has an unsatisfied judgment,’® or a 
judgment for costs, although it has been held 
that it does not apply to an officer against whom 
the city holds an unsatisfied judgment for damages 
and costs in an action founded upon tort.” 
the fact that a person is a creditor of the corpora- 
tion,* or has made a sale to the municipality 
for cash! does not make him ineligible; nor will 
the fact that he has received remuneration from 
the town bring him within the statute when it 


was not received by virtue of a 


“iat U. S. v. Mante, 27 Philippine 

[a] Facts held to rebut the infer- 
ence that defendant ‘took the oath of 
an elective office knowing at the time 


that he was delinquent in his 
taxes. U. S. v. Mante, 27 Philippine 


9. Bland v. Buchanan, [1901] 2 
K. B. 75; In re Gloucester Municipal 
Election, [1901] 1 K. B. 683; Ponte- 
fract Corp, v. Lowden, 84 L. J. K. B. 
1800; Rex v. Robertson, 35 N. S. 348; 
Slater v. Homan, 2 OntWN 1334, 19 
OntWR 621; Rex vy. Campbell, (Ont.) 
22 CanLTOccNotes 118. Compare 
Forrester v. Norton, [1911] 2 K. B. 
953 (holding that a person elected a 
member of a borough council, al- 
though disqualified under the provi- 
sions of the Municipal Corporations 
Act, for being elected or for being a 
councilor by reason of his having an 
interest in a contract with the coun- 
cil, is nevertheless a councilor within 
the meaning of § 14 subs 3, and § 15 
subs 1, and qualified to be elected 
alderman and mayor of the borough 
where, under the provisions of § 73, 
his election is to be deemed to all 
intents good and valid because it had 
not been questioned within twelve 
months thereof). 

[a] Where the election of a per- 
son to the office of town-councilor is 
void upon the ground that he has an 
interest in a contract with the cor- 
poration of a municipal borough, he 
cannot give a valid vote at the elec- 
tion of a mayor. Bland y. Buchanan, 
[1901] 2 °K. Bl 75: 

[b] An elected mayor of a town, 
who had been previously engaged by 
the inspector for the purpose of 
prosecuting cases under the act, and 
to whom at the time of his election 
there was due a small sum for serv- 
ices rendered as such prosecutor, 
which was passed by the council, and 
paid after the election, is within the 
Brosaeton. Rex v. Robertson, 35 N. S. 


10.'- Rex iv; Heffernan, (7 Ont.” Lu: 
cae 3 OntWR 431, 24 CanLTOccNotes 
11. Rex vy. Heffernan, supra. 

12. Rex v.’ Hughes, 63° Ont. lL: 473, 
475, 476, 23 OntWN 684, [1924] 1 
DomLR 480. See Rex y. Plant, 24 
OntWN 6 [foll Rex v. Hughes, supra, 
and disappr Rex v. Heffernan, 7 Ont. 
L. 289, 3 OntWR, 431, 24 CanLTOce 
Notes 233]. 

“The “word “contract”. in’ the 
Municipal Act... does not apply toa 
judgment, particularly a judgment in 
an action for tort. A judgment is 
frequently spoken of as a contract 
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tract.15 


erty.?° 


But 


prevenient ¢on- 


of record, but this expression has 
been regarded as unfortunate and as 
conveying an entirely erroneous im- 
pression. The context of the word in 
the statute indicates to me that the 
Legislature intended to use it in the 
common and colloquial sense as 
meaning an agreement deliberately 
entered into between parties. ... 
Where the claim is founded not upon 
contract but upon tort, it would seem 
to me to be fair reaSoning to argue 
that the costs are damages inciden- 
tal to and an increment upon ~the 
damages awarded in the action, and 
that a claim for damages for tort is 
not to be transmuted into a contract 


because a judgment is obtained.” 
Rex v. Hughes, supra, 
13. Chaussé v. Olivier, 21 Que. 


Super. 387; Houle v. Brodeur, 18 Que. 
Super. 440 

{a] A municipal councilor who, in 
a case of urgency, has supplied to the 
employees of the corporation timber 
and joists and money for the purpose 
of repairing. municipal bridges, un- 
der the direction and control and at 
the sole charge of the corporation, 
which makes and files his claim, 
amounting to nineteen dollars and 
thirty-eight cents, with the council 
which approves of it and orders it to 
be paid at a session presided over by 
such councilor aS mayor, and who 
receives payment, but does. not 
make any profit and between whom 
and the council there was no pre- 
venient contract, is not disqualified. 


ge v. Brodeur, 18 Que. Super. 
14. Gauthier v. Macdonald, 388 


Que. Super. 439; Leonard v. Martel, 
4 Que. Pr. 320. 

[a] Sale for cash to a municipal 
corporation of the right to. quarry 
and remove from his land the stone 
required for road building purposes 
is not such a contract as will have 
the effect of disqualifying the seller 
from acting as a municipal councilor 
or mayor. Gauthier v. Macdonald, 38 
Que. Super. 439. 

1&> Reg: v. Bennett, 27 Ont) 314; 
Pinder v. Evans, 23 Que. Super. 229; 


Megas v. Olivier, 21 Que, Super. 
387. 

_ [a]. Illustrations.—(1) Only those 
are ineligible who receive from the 


municipality remuneration for serv- 
ices which they render to it by virtue 
of a contract, express or implied, ef- 
fecting between them and it a con- 


rection for a certain period, and not]! 
ug ioy 642; Reg. v. Smith, 26 Ont. 


professional services to the munici- 


‘pality for which they receive only the 


remuneration fixed by the tariff of 
their profession. Chaussé y. Olivier, 


[§§ 1025-1028 


[§ 1027] (2) Removal of Disability.*° Where a 
statute of the character under consideration pre- 
seribes a disqualification for the office, the dis- 
qualification must be removed before the appoint- 
ment or election,!? and this may be done by a bona 
fide assignment of the disqualifying interests,'* but 
if the law merely forbids the holding of office it 
is sufficient if the officer qualifies before the be- 
ginning of the term.'® 

[§ 1028] h. Misconduct. 
one of profit and trust under a statute making in- 
eligible for office any person who is in default 
as collector and custodian of public money and prop- 


The office of mayor is 


‘Diverting sinking fund. Under a statute, pro- 
viding that the members of the council of any 
municipality who may have voted for the divert- 
ing of any moneys levied and collected for the 
purpose of a sinking fund shall be disqualified for 
holding any municipal office for the period of two 
years, an erring member is disqualified for such 
period,” irrespective of personal motives”? or moral 


21 Que. Super. 387. (2) A resolution 
of a municipal council to the effect 
that a certain person shall be for the 
future the advocate or the notary of 
the corporation, even if it is com- 
municated to the person whom it con- 
cerns, and acted under for several 
years, is only an instruction to the 
officers of the corporation to address 
themselves to such persen when they 
need the professional services which 
he can render, and does not consti- 
tute a contract which renders him in- 
capable of being elected a member of 
the council. Chaussé y. Olivier, su- 
pra. (3) An exemption of a company 
from certain texation’ so long as the 
company shall employ a certain num- 
ber of hands is an exemption without 
a contract and does not disqualify a 
member of such company from of- 
fice. Reg. .v.. Bennett, ‘27 Ont... 314: 
(4) The statute dces not cover the. 
case of an agent paid by commissions 
on premiums paid under a contract 
between the insurance company and 
the corporation. Pinder y, Evans, 23 
Que. Super, 229. 

16. Removal of disability in gen- 
eral see infra § 1038. 

17. Com. v. Kelly, 255 Pa. 475, 100 
AL 22s 

18. Mack v. Manning, 4 Ont. Pr. 
dics E 

[a] A claim by defendant against 
the corporation, bona fide assigned to 
a third party, before the election, 
doés not disqualify, Mack v. Mann- 


ing, 4 7Onts Pri 73; 
19. Hoy v. State, 168 Ind. 506, 81 
NB 509, 11 .AnnCas* 944°" Com: <v; 


Kelly, 205 Pa. 475, 100 0A 272) 

[a] A stockholder in a corporation 
holding a contract with a borough at 
the time. of his election as council- 
man thereof, who bona fide parts with 
his stock before taking his seat, does 
not forfeit his right to the office. 
Com... Vv. Kelly, 255" Pal) 47, "1004s 


20. State vy. Moores, 52 Nebr. 770, 
73 NW 299. 

[a] “Default” explained. — The 
term . “default,” it seems, implies 


more than a mere civil liability. It 
is said that there must exist.a will- 
ful omission to account and pay 
over, with a corrupt intention, or 
such a flagrant disregard of duty as 
fairly to justify the inference’ that 
his conduct was willful and corrupt. 
Baek’ v. Moores, 52 Nebr. 770, 73 NW 
Soh 


Ol. Rex v. Hamill) o7 (Ont. uh-6005 


22. Rex v. Hamill, 7 Ont. L. 600, 
3 OntWR 642. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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blame.** But such a statute does not apply when 
there is no sinking fund in the usual sense and 
no separate account kept of the rates levied for 
the redemption of debentures maturing in succes- 
sive years.** 

Unauthorized expenditures. A statute, provid- 
ing that an authorization of expenditures in excess 
of the appropriation disqualifies for reélection, re- 
quires that, where there has been no _ previous 
appropriation for the payment to be made, every 
recommendation for the payment of money must 
receive the consideration of the finance committee 
and be sanctioned or rejected by that committee 
before being finally acted upon by the council,” 
and any payment made without such formality even 
when made bona fide involves the consequences pro- 
vided for by the statute.® 

Unauthorized increase of indebtedness. Under a 
statute rendering members of a council ineligible 
to succeed themselves or each other in case of an 
unauthorized increase of municipal indebtedness,?* 
the indebtedness meant is one created by contract 
or ordinance participated in or voted for by the 
members of the council whose eligibility is in ques- 
tion,?® and one who voted against the indebtedness 
is not’ within the statute.?® 

Reappointment or reélection of ousted officer. 
The electors of a city, a councilman,®° or the 
mayor of which has been ousted for official mis- 
conduet, cannot in a special election limit the effect 
or the enforcement of the judgment of ouster by 
electing the unfaithful officer for the remainder of 
the forfeited term. And where a borough presi- 
dent has been removed by the governor, on charges 
heard before him, for maladministration and in- 
competency, his subsequent appointment by the 
board of aldermen to fill his own unexpired term is 
void.*? It has been held, however, that, where 
one who had been ousted under a statute for mal- 
feasance in office had, already, at the time of such 
ousting been elected for another term to commence 
in the future, he is not disqualified for such future 
term.*?. 

[§ 1029] i. Conviction or Expulsion. Charter pro- 
visions disqualifying persons convicted of crime 
have been held not to include persons convicted in 
the federal court of an offense created by an act 
of congress.** And one convicted of selling lottery 
tickets is not disqualified from holding office under 
a charter providing among other qualifications for 


23. Reg. v. Smith, 26 Ont. 632. 
esto eae ye Plante. Onite ie 46%, 


Dist. 794. 
fa] 
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An ousted councilman is ineli- 


629. 


* 
a member of the municipal assembly that he shall 
not have been convicted of malfeasance in office, 
bribery, or other corrupt practices or crimes.*® HEx- 
pulsion from the council for disorderly conduct 
does not disqualify the expelled member from re- 
election, there being nothing in the charter con- 
ferring power of expulsion which makes expulsion 
operate as a disqualification to hold office.®® 

[§ 1030] j. Ineligibility of Officer or Employee of 
Corporation Having Franchise from City. The 
term ‘‘franchise,’’ in a statute providing that no 
officer, employee, agent, or servant, or stockholder 
under any franchise granted by such city shall 
hold any city office, is used in a broad and general, 
rather than a narrow and technical, sense, and 
covers rights acquired under ordinances, and the 
relations of the city and railway company under 
such ordinances are contractual.** 

[§ 1031] k. Ineligibility of Officer for Reélection. 
A statute making one who has held a certain office 
ineligible for reélection to such office is not uncon- 
stitutional as exceeding the legislative powers as 
to qualifications for the office.*® Under a constitu- 
tional proyision that certain officers shall not be 
eligible for a succeeding term,*® the fact that such 
an offieer received a majority of the votes for re- 
election and the certification of election will confer 
no right upon him.*#® And where a statute pro- 
vides that a certain officer shall be ineligible to 
succeed himself, the fact that such an officer im- 
properly and without warrant of law succeeded him- 
self for a second term is ineffectual to authorize 
his eligibility to the same office for a further 
term.*t Under a statute providing that qualified 
voters shall triennially ‘‘vote for and elect’’ a chief 
burgess ‘‘who shall serve for the term of three 
years and shall not be eligible to the office for the 
next succeeding term,’’? a person appointed to the 
office, whether for a portion of, or a whole, term, 
would not come within the disqualification;*? nor 
would he come within the disqualification, although 
elected by the qualified voters, if for any cause 
he should not ‘‘serve for the term of three years.’’#% 
A charter provision that no member of the city 
council shall, during the period for which he is 
elected, be elected or appointed to, or be compe- 
tent to hold, any office or position or receive any 
employment directly or indirectly connected with, 
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‘the city government, means only that two offices 


cannot be held at once, and does not. mean’ that 


: using streets and alleys under a fran- 
chise requiring paving between rails 


3 OntWR 550. 

25. See cases infra note 26. 

, 26. arin v. Lapointe, 42 Can. S. 
@ oe Rex ve Curity. (46) Ont, 1a 297, 
17 OntWN 203. 

[a] Amount of borrowing held au- 
thorized and within the powers of the 
council so that no penalty was in- 
curred. .dkex- Ve. Curry,) 46° Ont.» Li: 
297. 17 OntWN 208. 


27. State v. Ratliff, 108 Miss. 242, 
66 S 538. 
[a] Increase of tax levy is not in- 


crease of municipal indebtedness 
within statutory provision. State v. 
Ratliff, 108 Miss. 242, 66 S 538. 

283. State v. Cavett, 78 Miss. 851, 
29 S 853 (holding further that the 
statute does not embrace involuntary 
obligations, such as judgments, 
charges fixed by law, such as salaries 
of officers, transfers of money from 
one fund to another, or expenditures 
of funds for a purpose other than 


that for which they were set 
aside). 

29. State v. Cavett, supra. 

20. Come) ve eamiliton,” "19>" Pa: 


gible for reappointment for the unex- 
pired term. Com. v. Hamilton, 19 
Pa. Dist. 794. 

81. State v. Rose, 74 Kan. 262, 86 
P 296, 6 LRANS 843. 

322. Peo. v. Ahearn, 196 N. Y. 221, 
89 NE 930, 26 LRANS 1153. 

33. State v. Crump, 134 Tenn. 121, 
183 SW 505, LRA1916D 951. 

4. Peo. v. Bartlett, 169 ITll. A. 
804; Hildreth v. Heath, 1 Ill. A. 82. 

35. Peo. v. Bartlett, 169 Ill. A. 
804; State v. Bersch, 83 Mo. A. 657. 

[a] A conviction of the crime of 
using the mails for lottery schemes 
does not render an incumbent ineligi- 
ble to hold the office of alderman, un- 
der a statute providing that no per- 
son shall be eligible to the office of 
alderman who has been convicted of 


“malfeasance, bribery, or other cor- 
rupt practices or. crimes.” Peo. v. 
Bartlett, 169 Dll. A. 304. Hs Aa 


36. .Tyrrell v. Jerséy -City, 
dy JU SMBS, 

87. State v. Grove, 109 Kan. 619, 
201 P 82,19 ALR 1116. 

fa] A boiler maker for a railroad 


and the maintenance of a driveway 
and sidewalks is within the prohibi- 
tion. State v. Grove, 109 Kan. 619, 
201 P 82, 19 ALR 1116, ; 

38. State v. Teasley, 194 Ala. 574, 
69 S 728, AnnCas1918H 347. 

[a] When applied to a candidate 
for office, who has held the office of 
city commissioner for two and a half 
years before the statute was passed, 
the statute providing that no person 
shall be eligible to the office of com- 
missioner who has held such office 
for three consecutive years within 
the four years immediately preceding 
the date of the election, is not invalid 
as being retroactive. State v. Teas- 
ley, 194 Ala. 574, 69 S 723, AnnCas 
1918H 347. 

39. See statutory provisions. 

40. Dorain vy. Walters, 132 Ky. 54, 
116 SW 313. 


41. Com, v. Fenner, 228 Pa. 201, 77 
A 468. 
42. In re Coatesville Borough, 6 


Pa. Dist.) 575, 
43. In re Coatesville Borough, su- 
pra. : 
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an officer cannot during his term be elected to 
sueceed himself.44 The words ‘‘three years,’’ in 
a clause providing that none who should have once 
occupied the office of mayor should be again elected 
within the. space of three years next ensuing the 
end and determination of his office of mayoralty, 
import years of office, and not calendar years, and, 
therefore, a person who had once served the office 
of mayor might be again elected to the same office 
as soon as three mayoralties had intervened.*® 

[§ 1032] 1. Ineligibility of Rejected Appointee. 
Where a mayor attempts to appoint an ineligible 
person to an office, and the appointment is rejected 
by the common council, such an act amounts to an 
appointment within the statute requiring the con- 
firmation of the mayor’s appointments by the coun- 
cil and declaring that an appointee rejected shall 
be ineligible for one year thereafter.*® 

[§ 1033] m. Holding Other Office or Employ- 
ment*7—(1) In General. In the absence of any 
statutory or constitutional restrictions one holding 
a municipal office is not, for that reason, ineligible 
for election or appointment to another office.*® In 
many states, however, the holding of two offices. by 
one person at the same time is forbidden by con- 
stitutional or statutory provisions.*® Where a con- 
stitutional provision forbids the enactment of spe- 
cial laws in conflict with general statutes on the 
same subject, and declares void a statute passed 
in violation thereof,5° a special statute, in conflict 
with a general statute providing that certain mu- 
nicipal officers shall not hold more than one mu- 
nicipal office, is void. So also, when the constitu- 
tion defines the qualifications of an office, it is not 
in the power of the legislature by such a pro- 
hibition to change or superadd to them, unless the 
power to do so is expressly, or by necessary im- 
plication, conferred by the constitution itself.°? But 
where the constitution does not prescribe the 
qualifications of municipal officers or declare who 
shall be eligible, the legislature may do so.5* Where 
a statute prohibiting the holding of incompatible 
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[§§ 1031-1034 
offices fails to define what constitutes ineompatibil- 
ity, the common-law rule will apply.°4 

Removal of disqualification after acceptance. 
Where one accepts an office for which he was dis- 
qualified and continues to act after the removal of 
the disqualification, he becomes thereafter an of- 
ficer de jure, and the appointment becomes legally 
effective from the date of such removal, so that 
he is disqualified from holding any other office dur- 
ing the term of his appointment under a statute 
prohibiting the holding of more than one office.®® 

[§ 1034] (2) Construction of Constitutional and 
Statutory Provisions.®® It has been held that an 
article of the constitution providing that no person 
shall hold at the same time more than one office of 
trust or profit has no application to municipal 
officers.°7 Under some statutes, the inhibition 
against persons holding public office or employment 
is held not to be limited to office in, or employ- 
ment by, the municipality, but extends to all public 
offices and employment.®® The word ‘‘office’’ as 
used in some charters giving to the acceptance, 
while holding one office, of another office the effect 
of vacating the first office, is held to mean only 
an office of publie character having a definite term,°® 
although a charter provision prohibiting any city 
officer from holding an office under the state gov- 
ernment is not limited to what is technically a 
state office, but includes a local office.6° Even if 
the expression ‘‘either of the several states’’ in- 
eluded the state of the enactment of a statute 
declaring that persons holding any office of profit 
or trust under the government of the United States 
or of either of the several states or of any for- 
eign state are to be ‘‘deemed ineligible to hold 
any civil office in this state,’’** the words ‘‘any 
civil office in this state’? do not refer to municipal 
officers, such as a mayor and aldermen.®? 

Lucrative or salaried offices. The office of coun- 
cilman in a city, although a ‘‘lucrative office’’ in 
the ordinary sense of the words, has been held not 
a lucrative office within a constitutional provision 


44. Peo. v. Parsons, 200 Mich. 39, 
167 NW 344. 

45. Rex v. Swyer, 10 B. & C. 486, 
21 ECL 209, 109 Reprint 531. 

[a] One becomes mayor, not when 
he is elected, but when he is sworn 
in, and it is sufficient if three mayor- 
alties intervene between the time 
when he ceased to be mayor and the 
time when he is sworn into office a 
second time. Rex v. Swyer, 10 B. & 
C. 486, 21 ECL 209, 109 Reprint 531. 

46. State v. Braman, 173 Wis. 596, 
599, 600, 181 NW 729. 

“It is the contention of the plain- 
tiff that the naming by the mayor of 
a person ineligible to the office is 
not an appointment within the mean- 
ing of sec. 925-88b, the act being 
wholly void. . We do not think 
that the question of whether or not 
a person is an appointee turns upon 
the question of his eligibility, but 
rather upon the fact of his appoint- 
ment.” State v. Braman, supra. 

47. Generally see Officers [29 Cyc 
1399]. 

48. Gilbert v. Craddock, 67 Kan. 
346, 72 P 869; Atty.-Gen. v. Meader, 
80 N. H. 292, 116 A 433; Sebring v. 
Starner, 119 Misc. 651, 197 NYS 201; 
Com. v. Corcoran, 9 Kulp (Pa:), 607. 

49. See constitutional and statu- 
tory provisions. 

50. See Statutes [36 Cyc 990]. 

51. Jones v. McCaskell, 112 Ga: 
453, 37 SE 724. 

52. Richmond v. Lynch, 106 Va. 
324, 56 SE 139. 

{a] Since the office of a member 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sheriff are not 


of the common council of a city is an 
elective office under the constitution 
which declares what political posi- 
tions shall be incompatible with that 
office, a city ordinance, making it un- 
lawful for any city official to serve 
as a member of any standing com- 
mittee of any political party, is in- 
valid as to a member of the common 
council. Richmond v. Lynch, 106 Va. 
324, 56 SE 139. 

53. Peo. v. Blake, 144 Ill. A. 246; 
State v. Von Baumbach, 12 Wis. 310; 
Reg. v. Laughlin, 2 Man. 78; McCal- 
lum v. McKimm, 2 OntWR 162. 

[a] Illustration.—In the absence 
of any constitutional provision on the 
subject the legislature may forbid 
the election of a councilman to any 
other municipal office. State v. Von 
Baumbach, 12 Wis. 310. 

[b] No member of a school board 
for which rates are levied shall be 
qualified to be a member of the coun- 
cil of any municipal corporation. Mc- 
Callum v. McKimm, 2 OntWR 162. 

{c] Registrar and a county court 
bailiff are disqualified for the office 
of mayor and councilor respectively. 
Reg. v. Laughlin, 2 Man. 78. 

54. Hermann v. Lampe, 175 Ky. 
109, 194 SW 122; State v. Kansas 
City, (Mo.) 261 SW 115; Lamothe v. 
Lauzon, 28 RevdeJur 526. 

[a] Office of clerk of the board of 
public works and the office of deputy 
incompatible. State 
v: Kansas City, (Mo.) 261 SW 115. 

[b] Office of mayor is incompati- 
ble with that of director of works. 


Lamothe vy, Lauzon, 28 RevdeJur 525. 

55. State v. Carroll, 57 Wash. 202, 
106 P 748. 

: ie Incompatible offices see infra 

57. State v. Phenix, 134 La. 329, 
64 S 129. 

58. -State v. Gard, 29 Oh. Cir. Ct. 
426 [aff 75 Oh. St. 606 mem, 80 NE ° 
1133 mem]. 

59. Peo. v. McAneny, 144 NYS 121. 

60. Hulbert v. Craig, 124 Misc. 
273, 207 NYS 710 [aff 213 App. Div. 
865 mem, 209 NYS 850 mem (aff 
241 N. Y. 525 mem, 150 NE 539 
mem) ]. 

[a]. The members of Finger Lakes 
state park commission, created by a 
statute, whose powers are not. re- 
stricted to any political subdivision 
of the state, and who filed oath of 
office with the secretary of state, are 
officers of the _ state. Hulbert v. 
Craig, 124 Misc, 273,- 207 NYS 710 
[aff 213 App. Div. 865 mem, 209 NYS 
850 mem (aff 241 N. Y. 525 mem, 150 
NE 539 mem)]. 

6l. Long v. Rose, 132 Ga. 288, 64 
SE 84. 

62. Long, v. Rose, supra; Phillips 
Me Stereo LS): Gay ASM Oye 1 Ome 


[a] Municipal officers are not 
“civil officers” of the state within the 
statute disqualifying persons holding 
any office of profit or trust under the 
government of the state from hold- 
ing any other civil office therein. 
enilipe v. Jefferson, 13 Ga. 876, 79 


ar 
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that no. person shall hold more than oné lucrative 
And an alderman for 
whom no salary is provided by the statute or ordi- 
nance, although holding another salaried office, is 


office at the same time.*®® 


not within such a prohibition.** 
Particular officers. 


ent of the bureau of water." 


63. State v. Kirk, 44 Ind. 401, 15 
AmR 239. See supra § 746. 
[a] In New Hampshire an amend- 


ment to the statute permits city 
councilmen to hold other offices, the 
remuneration of which does not ex- 
ceed one hundred dollars. Atty.-Gen. 
v. Meader, 80 N. H. 292, 116 A 433. 

64 Graves v. O'Neil, (Tex. Civ. 
A.) 189 SW 778. 


65. Com. v. Livingston, 171 Ky: 
52, 186 SW 916. 

66. Com. v. Livingston, supra. 

67. Atty.-Gen. v. Meader, 80 N. H. 


292, 116 A 433 (whose remuneration 
exceeds one hundred dollars). 

6S. Com. y. Ford, 5° Pa. 67. 

69. Com. v. Bohan, 10 Kulp (Pa.) 


80. 

70. Atty.-Gen. v. Detroit Election 
Commn., 202 Mich. 626, 168 NW 708 
(although a judge of the recorder’s 
court is primarily a _ state officer, 
since a large share of his duties is to 
take jurisdiction for enforcement of 
the city’s ordinances, he is disquali- 
fied from being a candidate for mayor 
under a charter providing that no 
elective officer shall be a candidate 
for any public office except to succeed 
himself). 

71. Crovatt v. Mason, 101 Ga. 246, 
28 SE 891 (holding further that, 
under an act which provides that ‘‘the 
mayor and aldermen shall hold their 
office for two years, or until their 
Successors are elected and qualified,” 
the term of such an officer is not re- 
duced or changed by his resignation 
and the election of his successor be- 
fore the expiration of two years from 
the beginning of such term, so as to 
remove his incompetency to hold an- 
other office during such term). 

72. Gulick v. New, 14 Ind. 93, 77 
AmD 49. 

73. Vickers v. Sory, 102 SW 272, 
31 KyL 277; State v. Wichgar, 27 Oh. 
@ilr., Ct. 43; H 

[a] A member of a county board 
cf health is a county officer under a 
statute providing that the accentance 
by one in office of another office, in- 
compatible with the one he holds, 
Shall operate to vacate the first. 
Vickers v. Sory, 102 SW 272, 31 KyL 


277. 
Brumby v. Boyd, 28 Tex. Civ. 
A. 164; 66 SW 874. 
75. State v. McMillan, 15 Oh. Cir. 
Ct, 163, 8 Oh. Cir. Dec. 380; Com. v. 
Shoener, 1 LegChron (Pa.) 177. 


76. Peo. v. Drake, 43 App. Div. 
325, 60 NYS 309 [aff 161 N. Y. 642, 
57 NE 1122]. 

77. Graves v. O’Neil, (Tex. Civ. 


A.) 189 SW 778. 

78. Atty.-Gen. v. Meader, 80 N. H. 
292, 116 A 433 (whose remuneration 
does not exceed one hundred dollars). 

79. See case infra this note. 

[a] In Missouri, an article of the 
constitution, providing that in cities 
or counties with more than two hun- 
dred thousand inhabitants no person 


As prohibiting the holding 
of two offices particular inhibitory, constitutional, 
statutory, or charter provisions have been applied 
to: City engineer;®° commissioner under a commis- 
sion form of government;*® councilman;*? deputy 
marshal;®* director of a poor district of which the 
city was a part;°® judge of the recorder’s court;” 
mayor of a town;"! mayor who is a judicial officer ;72 
member of the board of health,’® or health in- 
spector;74 member of school board;*® superintend- 
On the other hand 
particular inhibitory provisions have been held not 
to apply to: Alderman; councilman;‘® city mar- 
shal;*® employee at will,®° although his duties re- 
quire skill and his functions are of high character ;8! 


MUNICIPAL CORPORATIONS 


lic charities.®! 


at the same time shall be a state of- 
ficer and an officer of any county, city, 
or other municipality, and that no 
person shall fill two offices either in 
the same or different municipalities, 
applies as.a whole only in counties 


and cities having more than two 
hundred thousand inhabitants, so 
that a marshall of a city of the 


fourth class could also and at the 
same time hold office of constable of 
a township in which the city was sit- 
uated. Nickelson v. Hardin, 282 Mo. 
198, 221 SW 358. 

80. Olmstead v. New York, 42 N. 
Y. Super. 481. 

81. Olmstead v. New York, supra. 

82. State v. Lane, 181 Ala. 646, 62 
S 31 (a constitutional provision pro- 
hibiting judges from holding any of- 
fice except judicial offices does not 
prohibit a circuit judge from holding, 
during the term for which he was 
elected, the office of commissioner of 
a city operating under the commission 
form of government and exercising 
the judicial functions of the city). 

83. Goodloe v, Fox, 96 Ky. 627, 2y 
SW 433, 16 KyL 653 (he is not a state 
officer within constitutional inhibitiou 
against helding a state and a munici- 
pal office at the same time). 

84. See cases infra this note. 

[a] In Georgia a mayor is not a 
councilman or alderman within a 
statute making them ineligible, dur- 
ing their term of office, to any other 
office. Board of Lights, etc. v. Dobbs, 
151 Ga. 53, 105 SH 611; Akerman v. 
Ford, 116 Ga. 473, 42 SE 777. 

{b] In Mississippi a mayor, al- 
though required by charter to super- 
vise municipal elections, is not a 
commissioner of election, so as to 
render him ineligible for reélection. 
Tyler v. Fant, 3 S 374. 

{c] In Canada it has been held 
that the mayor of a town, although 
the head of the council and chief ex- 
ecutive officer of the corporation, is 
not a member of the council within 
the meaning of Municipat Institutions 
Act’ § 136; soas’ to be. eligible, it 
chosen, to hold the office of reeve; in 
other words, that the offices of mayor 
and reeve cannot in such case be held 
by one and the same person, Reg, v. 
Hagegart, 1 CanLJNS 74. 

85. Johnston v. Chambers, 148 Ga. 
768, 98 SE 263 (this is not such an 
office as to disqualify a member from 
holding a municipal office under a 
provision of the charter prohibiting 
a person holding an office of trust, or 
emolument, or regular employment 
under the federal government from 
holding an office of similar character 
under the city government, whether 
by election or by appointment). 

[a] Reason for rule.—‘‘Member- 
ship of the board is in its nature 
temporary and transitory, and purely 
for an emergency. In the selective- 
draft act, under one section of which 
the local board referred to was cre- 
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judge of the circuit court ;8? master commissioner ;*? 
mayor ;** member of local board provided for under 
the Federal Selective Draft Act;*° a night watchman 
of a federal post-office building appointed by the 
treasury department;*® one appointed to print the 
laws of the United States in his newspaper;*? re- 
tired officer of the United States army who has 
not been assigned to duty after retirement;** 
sergeant at arms to the council of the municipal 
assembly ;8° superintendent of the bureau of high- 
ways; visiting chaplain in the department of pub- 


[§ 1035] (3) Effect of Acceptance of New Office— 
(a) Incompatible Offices. If a person already hold- 
ing an office is elected or appointed to another 
incompatible with the one which he holds, and he 
accepts and qualifies as to the second, such aec- 
ceptance and qualification operate ipso facto as a 
resignation of the former office.°? But if the duties 
of the second office are not incompatible, either 


ated, the situation or condition is re- 
ferred to as ‘the existing emergency.’ 
... The duties which those thus 
called upon were expected to fulfill 
were of a patriotic nature, from which 
a citizen could not escape without 
evading his patriotic duty to aid ina 
temporary emergency his country 
and his government, in selecting and 
organizing an army fit for the high 
and imperious duty confronting it. 
The duties which these boards were 
called upon to perform were of the 
most exalted character, but they 
were as transitory and ephemeral as 
they were exalted; and it was the 
duty of any citizen called to member- 
ship upon one of these boards, 
whether a private citizen or the ~ 
holder of any office, to lay aside all 
other duties for the hour and respond 
to the call.” Johnston v. Crampers, 
148 Ga. 768, 769, 98 SE 263. 

86. Doyle v. Raleigh, 89 N. C. 13%, 
45 AmR 677. 

87. Com. v. Binns, 17 Serg. & R. 
(Pa.) 219. 

88. Peo. v. Duane, 121 N. Y. 367, 
24 NE 845 (he does not hold a federal 
office within the meaning of a statute 
providing that certain municipal o1- 
ficers shall hold no other federal, 
state, or municipal office). 


89. Padden v. New York, 45 Misc. 
517, 92. NYS 926. 

90. Peo. v. McAneny, 144 NYS 121. 

91. Blum v. New York, 61 Misc. 


104, 112 NYS 1071. 
92. U. S—wU.-S. v. Saunders, 120 
U. S. 126, 7 SCt 467, 30 L. ed. 594. 
Ark.—State Bank v. Curran, 10 Ark. 
142; State v. Hutt, 2 Ark. 282. 

Cal.—Peo. v. Sanderson, 30 Cai. 160. 

Conn.—Magie y. Stoddard, 25 Conn. 
565, 68 AmD 3875. 

Tll.—Peo. v. Hanifan, 96 Ill. 420. 

Ind.—Foltz v. Kerlin, 105 Ind. 221, 
4 NE 439, 5 NE 672, 55 AmR 197; 
Howard v. Shoemaker, 35 Ind. 111. 

Kan.—Gilbert v. Craddock, 67 Kan. 
346, 72 P 869. 

Ky.—Blades v. Falmouth, 124 Ky. 
259, 98 SW 1017, 30 KyL 420; Vickers 
v. Sory, 102 SW 272, 31 Kyl 272; 
Ferguson v. True, 3 Bush 255. 


La.—State v. West, 33 La. Ann. 
1261. 
Me.—Howard v. Harrington, 114 


Me. 443, 96 A 769, LRA1917A 211; 
Pooler v. Reed, 73 Me. 129; Woodside 
v. Wage, 71 Me. 207; Stubbs v. Lee, 
64 Me. 195, 18 AmR 251. 

Mich.—Atty.-Gen. v.* Detroit, 112 
Mich. 145, 70 NW 450, 37 LRA 211; 
ee v. Lennon, 86 Mich. 468, 49 NW 
308. 

Mont.—State v. Wittmer, 50 Mont. 
22,144 P 648. 

N. H.—Cotton v. Phillips, 56 N. H. 
ae Richards v. Columbia, 55 N. H. 
6. 


N. J.—Wescott v. Scull, 87 N. J. L. 
410, 96 A 407; Oliver v. Jersey City, 
63 N. J. L. 96, 42 A 782. 

N. Y.—Peo. v. Duane, 121 N. Y. 
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by nature or statute, with those of the first, the 
officer may occupy both offices.°? Although the of- 
fices are incompatible there is no abandonment or 
implied resignation by mere election or appoint- 
ment to the second office;®* actual acceptance of 
the second office by the officer is essential to such 
implication.®® 

illustrations of incompatible offices. In the fol- 
lowing cases the offices have been considered in- 
compatible and not capable of being held by the 
same person at the same time: Alderman and city 
marshal;°° alderman and member of congress ;°? con- 
stable and justice of the peace;®® justice of dis- 
trict court and deputy sheriff ;°® justice of the peace 
and sheriff; mayor and governor;? member of the 
legislature and judge of municipal court;’ officer 
of prudential committee and auditor of school dis- 
trict;* police judge and mayor;°* registrar of vital 
statistics and member of the council;® secretary and 
recorder of a city;’ teacher and school trustee; 
township trustee and postmaster.® 

Illustrations of offices not incompatible. In the 
following cases the offices have been considered not 
incompatible and capable of being held by the same 
person at the same time: Deputy inspector of 
boilers and elevators and _ hoisting engineer;!° 
deputy sheriff and school director ;'1 justice and reg- 
ister of deeds;!2 town marshal and _bailiff.13 

[§ 1036] (b) When Holding Forbidden by Law. 
As in the case of incompatible offices!* the gen- 
eral rule seems to be that, where the holding of 
two offices by one person at the same time is for- 
bidden by law,!® the acceptance and qualification 


367, 24 NE 845; Peo. v. Brooklyn, 77 
N. Y. 503, 33 AmR 659; Peo. v. Drake, a. 
43 App: Div. 325, 60 NYS 309 [aff 161 
N.Y. 642, 57 NE 1122]. 
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Lennon, 86 Mich. 468, 49 NW 308. 

Woodside v. Wagg, 71 Me. 207. 
4 Cotton v. Phillips, 56 N. H. 220; 

Richards v. Columbia, 55 N. 
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of an office holder of a second office operates as. 
a resignation of the first office, in such case 
incompatibility in fact being immaterial;*? but the 
rule of automatie resignation has not been applied 
where the appointment to the second office was con- 
sidered absolutely void and a nullity.t5 And it has 
been held that a constitutional provision that a 
person holding a lucrative office under the author- 
ity of the state shall be ineligible to the general 
assembly relates to membership in the assembly, 
and that the mayor of the city does not by elec- 
tion to the assembly forfeit the office of mayor 
to which he had been heretofore elected.*® More- 
over, it has been held that, although an occupant 
of an office is ineligible to hold another office by 
reason of a constitutional or statutory prohibi- 
tion, such disqualification operates only from the 
time it is ascertained by a proper tribunal.?° 

Refusal to qualify. Under a statute declaring 
that no person shall at the same time fill two 
municipal offices either in the same or different mu- 
nicipalities, that a commissioner of one city ac- 
cepted employment as an engineer for another city 
which was not required to have such an officer 
does not work a vacation of his office of commis- 
sioner where he refused to qualify as such an engi- 
neer.”? : 

[§ 1037] (4) Effect of Resignation.**? The pro- 
vision against holding two offices usually applies 
only where two offices are held at the same time, 
and on the relinquishment of one, the incumbent 
becomes eligible for the other.?* And it is held 
that such statutes in some instances relate in terms 


making one’s acceptance of another 
office a vacation of a city or county 
office held by him. Peo. v. Murray, 
Hy 96. 03) IN. XC. Didi ; 


Pa.—Com. v. Bennett, 233 Pa. 286, 5. Howard v. Harrington, 114 Me. 17. See cases supra note 16. 

82 A 249, 443, 96 A 769, LRAI917A 211 (in 18. State v. Kearns, 47 Oh. St. 566, 
R,. I.—State v. Goff, 15 R. I. 505, 9 A} Rockland). 25 NE .1027. 

226, 2 AmSR 921. 6. Com, y. Bennett, 233 Pa. 286, 82 [a]. Where an officer is made in- 
Tenn.—State v. Grace, 113 Tenn: 9,|A 249. eligible to another office by statute, 

82 SW 485. 7. State v. Hutt, 2 Ark. 282. his appointment to such office and 


Tex.—State v. Brinkerhoff, 66 Tex. 8. 
45, 17 SW 109; Paris v. Cabiness, 44} 255. 
Tex. Civ. A. 587, 98 SW 925. 9. 


Ferguson v. True, 3 Bush (Ky.) 


acceptance thereof do not work an 
abandonment of his former office, 


Eng.—Rex v. Godwin, 1 Dougl. 397, 
99 Reprint 255; Staniland v. Hopkins, 
9°-M. & W. 178; 152 Reprint’75; Mil- 
ward v. Thatcher, 2 T. R. 81, 100 Re. 
print 45; Verrior v. Sandwich, 1 Sid. 
305, 82 Reprint 1121. : 

[a] The office of member of the 
beard of chosen freeholders, where 
the common council had power un- 
der the statute to fill the vacancies 
in the board, and that of a member 
of the common council, are incom- 
patible offices so that, where a mem- 
ber of Such council is elected.a chosen 
freeholder and accepts the office, such 
action creates a vacancy in the coun- 


cil. Wescott v. Scull, 87 N. J. L. 410, 
96 A 407. 
93. Lewis v. Wall, 70 Ga. 646; In 


re Opinions of Justices, 68 Me. 582; 
Gracey v. St. Louis, 213 Mo. 384, 111 
SW 1159; State v. Bus, 135 Mo. 325, 
36 SW 636, 33 LRA 616. 

94. Ingersoll Pub. Corp. p 274. 

95. Taylor v. Johnson, 148 Ky. 649, 
147 SW 375. 

96. -U, S. v. Saunders, 120 U: S. 
126, 7 SCt 467, 30 L. ed. 594; State 
v. Hutt, 2 Ark. 282, 

97. Peo. v. Brooklyn, 77 N. Y. 503, 
33 AmR 659.’ 

98. Peo. v. Sanderson, 30 Cal. 160; 
Magie v. Stoddard, 25 Conn. 565, 68 
AmD 375; Pooler v. Reed, 73 Me. 129. 

99. State v. Goff, 15 R. I. 505, 9 A 
226, 2 AmSR 921. 

1. State Bank v. Curran, 10 Ark. 
142; Stubbs v. Lee, 64 Me, 195, 18 
AmR 251. 

2. Atty.-Gen. v. Detroit, 112 Mich. 
145, 70 NW 450, 37 LRA 211; Ellis v. 


Foltz v. Kerlin, 105 Ind. 221, 4 
NE 439, 5 NE 672, 55 AmR 197; How- 
ard v. Shoemaker, 385 Ind. 111. 

10. Gracey v. St. Louis, 213 Mo. 
384, 111 SW 1159. 

11. State v. Bus, 135 Mo. 325, 36 
SW 636, 33 LRA 616. 


12. In re Opinions of Justices, 68 
Me. 582. 

1a. Lewis v. Wall, 70 Ga. 646. 

14 See supra § 1035. 

15. See supra § 1034. 

16. Keating v. Covington, 35 SW 
1026, 18 KyL 245; Peo. v. Brooklyn, 
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Murray, 73 N. Y. 535; O’Brien v. New 
York, 84 Hun 50, 32 NYS 34; State 
v. Brinkerhoff, 66 Tex. 45, 17 SW 109. 

{a] Illustrations —(1) A _ repre- 
sentative in congress holds' such 
“public office’ as within the Brook- 
lyn charter of 1873 caused his office 
as alderman immediately to become 
vacant. Peo. v. Brooklyn, 77 N. Y. 
503, 33 AmR 659. (2) An attendant 
on the court of general sessions in 
New York City, being appointed by 
the judges thereof, is an officer of 
the court, and not of the city, al- 
though his salary is payable out of 
the city treasury, and hence is not 
within Consol. Act (1882) c 410 § 55, 
providing that any person holding an 
office under the city shall be deemed 
to have vacated it by accepting any 
office under the government of the 
United States or the state. O’Brien 
v. New York, 84 Hun 50, 32 NYS 34, 
(3) The office of assistant clerk of a 
district court of New York City is 
not a city or county office, within the 
provision of L...(1873) c. 335: § 7114; 


since the appointment to the second 

office is absolutely void. State v. 

Kearns, 47 Oh. St. 566, 25 NE 1027. 
19. State v. Gillen, 112 Oh. St. 534, 

148 NE 86. 

20... Christopher v. State, 21 Ga. A, 
244, 94 SE 72; Com. v. Livingston, 171 
Ky. 52, 186 SW 916. 

[a] TIustrations.—(1) And under 
such a statute, it has been held, even 
if the act of the solicitor of the city 
court of Brunswick in entering the 
government officer’s training school 
made him ineligible to office, such 
disqualification would operate only 
from the time it was ascertained by 
the proper tribunal. Christopher v. 
State, 21 Ga. A. 244, 94 SHE 72. (2) 
Where the commissioner of a city, in 
contravention of a provision of the 
constitution, accepts the office from 
another city, the mayor and the com- 
missioners have no authority to de- 
clare his office vacant and proceed to 
fill the vacaney without giving the 
commissioner notice and the oppor- 
tunity to be heard, unless his office 
has been declared vacant in a judicial 
proceeding to which he was a party. 
Com. v. Livingston, 171 Ky. 52, 186 
SW 916. 

21. Hermann y. Lampe, 175 Ky. 
109, 194 SW 122. 

22. Resignation: 

In general see infra § 1071. 

Automatic by acceptance of compati- 
ble office see supra §§ 1035, 1036. 
23. Whitehead v. Davie, 189 Cal. 

715, 209 P 1008. 

[a] In the Philippines, while un- 
der the provisions of Hlection L, § 29,. 
as amended by Act No, 1948 § 3, any 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and spirit to the situation of the officer, not on 
election day, but on the day when he enters on 
the performance of his duties, so that if he re- 
signs before the term of the second office begins, 
he is eligible thereto.2* But a councilman who is 
expressly prohibited from holding another re- 
munerative office is disqualified from holding such 
other salaried office, although he had resigned from 
the council, where he voted-for the resolution ac- 
cepting his resignation.2> And when the statute 
provides that a particular officer shall not be 
eligible to an elective or appointive office during 
the term for which he is appointed, he does not 
become eligible by reason of his resignation dur- 
ine such term.2® And it has been held that, 
where the resignation of a member of the common 
council of a city was made so that he could fill 
the vacaney and hold office for a longer period 
than his term, his appointment to fill the vacancy 
is void under. a statute relating to eligibility of 
such officer, during the term for which he was 
elected, to appointment to other office.?7 

[§ 1038] n. Removal of Disability.°° Where the 
disability concerns the holding of the office, and 
is not merely a disqualification to be elected to 
an office, a person who is ineligible at the election 
will be entitled to enter upon and hold the office 
if his disability is removed or cured before the 
issuance of the certificate, and before entering upon 
the discharge of the duties of the office to which he 
is elected.°® This rule has been applied in the 
ease of aliens,®° and to persons who are in arrears 
for city taxes;*t and it seems would be applicable 
to minors®? or persons who have not resided one 
year in the state.** 

[§ 1039] 0. Civil Service Laws and Rules*+— 
(1) Competitive Class—(a) In General. Under the 
civil service laws and rules of several states, ap- 
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pointments and promotions are required to be made 
according to merit and fitness, to be ascertained 
so far as practicable by examination, which so 
far as practicable shall be competitive, provided, 
however, that honorably discharged soldiers from 
the army and navy of the United States in the 
late Civil War, who are citizens and residents of 
the state, shall be entitled to preference in appoint- 
ment and promotion, without regard to the stand- 
ing on any list from which such appointment or 
promotion may be made.*® It is competent for 
the legislature, to amend or repeal expressly or by 
implication and to override the Civil Service Law 
and the rules regulating appointments and promo- 
tions in the civil service ot the state and in the 
political divisions thereof, provided such legisla- 
tion does not contravene an article of the consti- 
tution requiring that both appointments and 
promotions in the civil service shall be made ac- 
cording to merit and fitness to be ascertained so far 
as practicable by examinations, which so far as 
practicable shall be competitive.*° The examination 
should properly be for both merit and fitness, but 
where the character. of the examination certified 
to be for merit only is such as to cover the field 
of both merit and fitness, and is so regarded by 
the civil service board, its action in doubling the 
rating in heu of holding a separate examination 
for fitness has been held not to contravene the 
principle of competitive examination.*7 A rule - 
that an eligible list that has been in force one 
year shall terminate when a new list is established 
is not a violation:of a statute providing that the 
term of eligibility shall be fixed for each eligible 
list at not less than one nor more than four years.** 
Where an appointing board has acted upon the 
information acquired by the certificate of the civil 
service commission that an applicant was eligible 


person holding a public office by ap- 
pointment is disqualified to present 
himself as a candidate within the 
period of ninety days next preceding 
any general election,—§ 30 of such 
law further provides that, when sucn 
office holder resigns his position in 
order to announce his candidacy for 
election, the tender of his resigna- 
tion in writing, if opportunely made, 
removes such disqualification. U. 8S. 
v. Madamba, 18 Philippine 501. 

24. Peo. v. Mynderse, 140 App. Div. 
789, 126 NYS 198 [aff 201 N. Y. 524 
mem, 94 NE 1098 mem]. Compare 
State v. Dunn, 277 Mo. 38, 209 SW 110 
(holding that, in view of the stat- 
ute providing that no deputy collec- 
tor shall be eligible to the office of 
county treasurer, and of the his- 
tory of legislation, a city deputy col- 
lector acting as such when elected, 
but not upon assuming office, is not 
eligible to the office of city treas- 
urer, ‘‘eligible’ meaning ‘capable of 
being chosen,” or “qualified to hold 
office,” according to the meaning nec- 
essary to carry out the purpose of 
the legislature)... 

25. Com. v. Raudenbush, 249 Pa. 
86, 94 A 555, AnnCas1917C 517. 

26. Rowe v. Tuck, 149 Ga. 88, 9y 
SE 303, 5 ALR 113; Wachter v. Mc- 
Evoy, 125 Md. 399, 93 A 987; Forman 
v. Bostwick, 139 App. Div. 333, 123 
NYS 1048. 

27. Doughty v. Scull, (N. J. Sup.) 
96 AS 564. 

28. Removal of disability by rea- 
ee. pecuniary interest see supra 

ie 

Resignation from another office see 
supra §§ 1036, 10387. 

29. State v. Van Beek, 87 Iowa 
569, 54 NW 525, 483 AmSR 397, 19 
LRA 622; Privett v. Bickford, 26 Kan. 
52, 40 AmR 301; State v. Marcus, 160 
Wis. 354, 152 NW 419; State v. 


Trumpf, 50 Wis. 108, 5 NW 876, 6 
NW 512; State v. Murray, 28 Wis. 
96, 9 AmR 489. 

{a] Failure to take out citizen- 
ship papers.—Where a person elected 
to the office of village trustee became 
disqualified under the constitution 
through his failure to take out final 
citizenship papers, he is entitled to 
a reasonable time thereafter to take 
out such papers before he could be 
ousted from office. State v. Marcus, 
160 Wis. 354, 152 NW 419. 

80. State v. Van Beek, 87 Iowa 
569, 54 NW 525, 43 AmSR 397, 19 
LRA 622; State v. Trumpf, 50 Wis. 
103, 5 NW 876, 6 NW 512; State v. 
Murray, 28 Wis. 96, 9 AmR 489. 

31. State v. Berkeley, 140 Mo. 184, 
41 SW 732 (where an election was 
in progress at the time a candidate 
paid his city taxes, and continued un- 
til the closing of the polls as pro- 
vided by statute, the law will regard 
the fraction of a day, if necessary, 
to make such payment a compliance 
with the statutory requirement that 
no person Shall be elected to office 
who shall at the time be in arrears 
for unpaid city taxes). 

32. State v. Murray, 28 Wis. 96, 
9 AmR 489. 

3. State v. Murray, supra. 

34. Civil service acts see also 
supra §§ 978, 9838-991; and infra §§ 
1127-11387. 

35. See statutory provisions; 
cases infra this section. 

“This law, it may be said in pass- 
ing, grew out of a public sentiment 
which began to assert itself and at- 
tract attention some twenty-five or 
more years ago’ with reference to 
employes in the federal service, and 
which was given expression to sub- 
sequently by Congress in the form 
of what I may call the National Civil 
Service law. Not long thereafter a 


and 


like statute was passed by the state 
of New York, and so beneficial was it 
in its results that its underlying 
principles were incorporated in the 
Constitution of that state in 1895. 
About the same time Massachusetts 
passed a Similar law, and Illinois 
followed in 1895. All these statutes 
responded to a rising and increasing 
public belief that employment in the 
public service should be removed 
from partisan politics as far as pos- 
sible, to the end that the service 
might be more efficient, more honor- 
able, be based upon merit, and fit- 
ness to be aScertained by competitive 
examinations open to all. In short 
their object (including that of our 
own law of 1908) was to do away 


with the so-called spoils system, 
which a writer on constitutional 
history defines as an _ inviolable 


principle of American politicians.’ 


nas Vv, “ea,) 207 *OhNPNS- e364: 
[al In [Illinois the Civil Service 


Act, providing that all applicants for 
office or places in the classified serv- 
ices, except those mentioned in § 11, 
shall be subjected to examination 
which shall be public, competitive, 
and free to all citizens of the United 
States, with specified limitations as 
to residence, means such limitations 
as the civil service commission may 
prescribe by their rules, and does not 
refer to the limitations as to resi- 
dence of officers prescribed by the 
City and Village Act. Powell v. Peo., 
120) Ws AS 474, 

36. Peo. v. Bingham, 130 App. Div. 
112, 114 NYS 702 [aff 196 N. Y. 519 
mem, 89 NE 1109 mem]. 

37. Uhte v. Rosenthal, 37 Cal, A. 
519, 174 P 83; Peo, v. Knauber, 163 
NV Ys 23; 00 NW 161. 

38. Golland vy. Baker, 52 Misc. 187, 
102 NYS 721. 


. 
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to an office, its appointment of him gives him title 
to the office and the board cannot thereafter go 
behind the certificate to determine his eligibility.*® 

[§ 1040] (b) Powers and Duties of Commission. 
The civil service commission may refuse to admit 
to examination an applicant who lacks the estab- 
lished requirements,*® and after examination may 
refuse to certify one who has passed the examina- 
tion but has thereafter been found lacking.*+ After 
the qualification of a candidate for office, the board 
should certify his name to be placed upon, the 
eligible list,*# but it has no power to certify that 
he is entitled tobe appointed to the office 54° al- 
though in some jurisdictions, where the commission 
certifies that a person is first on the eligible list, 
his appointment by the appointing power is imanda. 
tory.4* The commissioners cannot arbitrarily strike 
the name of a qualified applicant for office from 
the eligible list;*® nor can they annul their de- 
cision as to a person’s eligibility for appointment 
to office without meeting as a body to determine 
the question.4¢ The commission has no authority 
to remove from the eligible list names which have 
been certified for appointment in answer to. the 
requisition of an appointing officer.*7 

Mandamus will lie against civil service commis- 
sioners to compel them to certify to the eligible 
list the name of a duly qualified appleant for 
office,*#® and also to replace a name which they have 
unlawfully removed therefrom.*® 

[§ 1041] (c) Limitation as to Age. In the absence 
of express limitation on its power, the civil service 
commission has the right to fix a minimum age of 
applicants for appointment provided its action is 
not so unreasonable as to be palpably improper.®° 
But honorably discharged soldiers and sailors are 
not disqualified from holding any position in the 
civil service on account of age, or by reason of any 
disability, providing such disability does not render 
them incompetent to perform the duties of the po- 
sition applied for.®4 

[§ 1042] (d) Promotions. While under the civil 
service laws of some states, the commission has the 

39. Lazenby v. Municipal Civ.|NPNS 145. 
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power to require applicants for examinations for 
promotion to have served the stated period’ in the 
next lower grade,®2 all persons in a grade of the 
competitive class are eligible to examination to 
fill the vacancy in the next higher grade,°* irrespec- 
tive of their office title.°* Such a rule is reasonable 
and proper,’® and does not violate a constitutional 
provision that promotions in the civil service shall 
be made according to merit and fitness to be ascer- 
tained, so far as practicable, by examination,** or 
that promotions shall be based on merit and com- 
petition, as the section further provides that pro- 
motions shall be based on the superior qualifications 
of the person promoted as shown by his previous 
service.*” There is no distinction between the terms 

‘‘ascertained merit’’ and ‘‘meritorious acts,’’ and, 
therefore, where a notice of examination declared 
that the rating would be, ‘‘upon meritorious acts,’’ 
such a notice is not in contravention of the statute 
requiring that the promotion in the classified sery- 
ices must be on the basis of ascertained merit.5§ 
Under a charter provision permitting commissions 
to strike names of candidates for promotion from 
the list after they have remained thereon more than 
a certain time, the striking therefrom of a name 
which had remained thereon more than the stated 
time is not an arbitrary exercise of the commis- 
sion’s power.°? Where the commission has once de- 
termined that one is eligible for promotion and pro- 
motion is duly made after competitive examination, 
it is without power subsequently to reverse its de- 
cision with respect thereto, and a subsequent board 
is bound by such former action.®° 

[§ 1043] (2) Noncompetitive Class. In the non- 
competitive class, the appointing power may name 
or indicate the person whose appointment is de- 


| sired, and if the board finds that such person is 


qualified and fitted for such position, and so ecer- 
tifies, such appointment may. then be made, and 
not until then.6t An authority to appoint without 
competitive examination to certain professional 
offices does not invest the commission with unecon- 
trolled discretion.°? An appointment made before 

of the laws of the state of New 


Serv. Commn., 116 App. Div. 135, 101 
NYS 5 [aff 188 N. Y. 588 mem, 81 
NE 1172 mem]. 

40. Tiernan v. Cincinnati, 18 Oh 
NPNS 145. 

41. Tiernan v. Cincinnati, supra. 

42. McNeill v. Chicago, 93 Ill. A. 
124; Peo. v. Knauber, 43 App. Div. 
342, 60 NYS 298 [aff 163 N. Y. 238, 57 
NE 161]. 

43. Peo. v. Loeffler, 175 Ill. 585, 
592, 51 NH 785; Peo. Vv. Knauber, 43 
App. Div. 342, 60 NYS 298 {aff 163 
N. Y. 28, 57 NE 161]. 

“The Civil Service act merely sub- 
stitutes the results of the examina- 
tions required by such act for the 
uncontrolled will of the appointing 
officer in the matter of selecting 
those, who are to perform the re- 
quired duties.” Peo. v. Loeffler, 
supra. 

{a] Duty of the board is performed 
when they certify that the relator 
is qualified by both merit and fitness 
to be placed upon the eligible list, 
and when this is done the appoint- 
ing power must assume the respon- 
sibility of making the appointment. 
Peo. v. Knauber, 43 App. Div. 342, 60 
NYS 298 [aff 163 N. Y. 28, 57 NE 


161]. 

44. State v. Kansas City, 303 Mo. 
50, 259 SW 1045. 

45. Peo. v. Cobb, 13 App. Div. 56, 
43 NYS 120. 

46. Peo. v. Cobb, supra, 


47. Tiernan vy. Cincinnati, 18 Oh 


48. Peo. v. Knauber, 163 N. Y. 23, 
'’7 NE 161. 

49. Peo. v. Cobb, 13 App. Div. 56, 
43 NYS 120. 

50. Peo. v. Creelman, 206 N. Y. 
570, 100 NE 446. 

[a] The legislature has power to 
prescribe the minimum and maximum 
age limitations for persons entering 
the municipal civil service, and may 
delegate such power. Peo. v. Creel- 
man, 152 App. Div. 147, 1386 NYS 811 
[rev on other grounds 206 N. Y. 570, 
100 NE 446]. 

[b] Although laws creating in 
New York City a bureau of fire pre- 
vention make it a part of the fire de- 
partment, to membership in which, 
statute provides, no one shall be ap- 
pointed who is not ‘over the age of 
twenty-one,” it is not in conflict 
therewith for the civil service com- 
mission to fix a requirement of an 
age of twenty-five years for a po- 
sition of inspector in the bureau. 
Peo. v. Creelman, 206 N. Y. 570, 100 
NE 446. 

51. Peo. v. French, 52 Hun 464, 5 
NiViS)- 7124) “Peo... veisBoard sot) Giv. 
Serv. Comrs., 20 Mise. 217, 45 NYS 


46. 

{a] The civil service rule of the 
city of Buffalo requiring applicants 
for positions to be between twenty- 
one and sixty years of age, and de- 
claring such rule applicable in all 
cases “except as far as the same 
shall be superseded by the provisions 


York relating to the preference of 
honorably discharged soldiers and 
sailors,” does not limit the appoint- 
ment of soldiers and_ sailors’ to 
such as are within the designated 


age limit. Peo. v. Board of Civ. 
Pes Comrs., 20 Mise. 217, 45 NYS 


52. Matter of anak 111 App. 
Div. 669, 98 NYS 5 

53. Peo. v. ioal-bteitn 175 Ap Bp. 
Div. 710, 162 NYS 453 [aft 220 N. 
669 mem, 116 NE 1067 mem]. 

54. Peo. v. Moskowitz, supra. 

[a] Examination for promotion to 
the next san Fare Official position of 
“chief exa, er” could not. be re- 
stricted to “assistant chief exami- 
ners,” but should be open to all “civil 
service examiners,” including per 
diem examiners. Peo, v. Moskowitz, 
175 App. Div. 710, 162 NYS 453 [aff 
220 N. Y. 669 mem, 116 NE 1067 
mem]. 

55. Matter of ps 111 App. 
Div. 669, 98 NYS 50 

56. Matter of Bron ekes: supra. 

57. Matter of Ricketts, supra. 

58. Uhte v. Rosenthal, 37 Cal. A. 
519) 174 P: 83; 

59. Uhte v. Rosenthal, supra. 

60. State v. Keefer, 3 Oh. A. 426, 
20 Oh, Cir. Ct. N. S. 366. 

61. Peo. v. Ingham, 107 App. Div. 
41, 94 NYS 733 [aff 183 N. Y¥. 547 
76 NE 1102). 

62. Green v. Civ. 


> 


State Serv. 


‘Commn., 15 OhNPNS 385. 
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certification by the board as to qualification and fit- 
ness is void.® 

[§ 1044] p. Miscellaneous. The office of treasurer 
of the municipality is not a ‘‘civil office in this 
state,’’? within a constitutional provision excluding 
the clergy from civil office.6* Having, as agent for 
an insurance company, contracts to insure munici- 
pal property does not disqualify from holding mu- 
nicipal. office.®® 

[§ 1045] 7. Qualification and Commission®*—a, In 
General. The term ‘‘qualification’’ is employed in 
this connection, not with reference to the attributes 
and faculties necessary to the eligibility of a can- 
didate for office,*’ but to describe the post election 
acts to be done by the successful candidate before 
assuming office, so that it may be alleged of him 
that he was duly elected and qualified.68 These 
qualifying acts are prescribed by law, and if the 
statute is mandatory they are essential conditions 


precedent to the assumption and performance of | 


official functions and the enjoyment of the privi- 
leges and emoluments pertaining to the office; 
this is not so, however, if the statute is directory 
only.*° These qualifying acts are almost invariably 
the taking of an official oath, and the giving of 
an official bond.74 The failure of an officer elect 
to comply with these requirements within the time 
prescribed. by law by express provision of some 
statutes operates as a waiver or surrender of right 
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and title, and vacates the office,”? and also forfeits 
all right to official salary or compensation.7*? But 
under others failure to qualify is at most only a 
ground of forfeiture in proceedings had for that 
purpose,’* and the question cannot be raised in 
collateral proceedings ;7° and the municipal authori- 
ties may waive the default and permit qualification 
after the expiration of the time fixed by statute 
therefor.7® In ease of a tie vote on the face of the 
returns the duty to qualify does not arise until 
the result of an election shall be finally determined’ 
in some mode provided by law; failure to qualify 
before such determination works no forfeiture and 
creates no vacancy.*7 And where the city council 
declares there was no election but afterward, in 
conformity with a judicial decision, retracts its 
position, the failure of the elected officer to qualify 
within the time provided by an ordinance does 
not deprive him of his right to the office.*® So no 
forfeiture or vacaney ensues from the failure of 
others to perform their official duties in connection 
with the precedent acts to be performed by the 
candidate elect, if the officer elect has done what 
the law requires of him.7® 

[§ 1046] b. Official Oath. The nature of the oath, 
and its scope and contents, together with the time, 
place, and officers to administer, are prescribed by 
statute ;®° and the omission of any material part of 
the oath is fatal to the whole.st But defect in form 


63. Peo. v. Ingham, 107 App. Div.| will be deemed directory. State v. [a] An action by a contractor who 
41, 94 NYS 733 [aff 183 N. Y. 547,| Wharton, 104 Miss. 8, 61 2, Ann|had contracted for the construction 
76 NE 1102]. Cas1915D 410. of the streets of a town, brought 

64 State v. Wilmington City 71. Brogan v. Lawrence, 223 Mass. |against the town and individuals com- 
Council, 3 Del. 294. 196, 111 NE 865; State v. Wharton, | posing the board of trustees to deter- 

65. Pinder v. Evans, 23 Que.|104 Miss. 8, 61 S 2, AnnCas1915D 410.;mine the legality of his contract, 


Super. 229. [a] 

66. Qualification of departmental 
officers see infra § 1252. 

67. See supra §§ 1016-1044. 

68. See infra this section; 
§§ 1046-1052. 

69. Kan.—State  v. 
Kan. 327. 


and 


Matheny, 7 


Where no statute 
members of a licensing board to take 
the oath of office, an appointee to a 
vacancy in the licensing board of a 
city who attended a meeting of the 
board presented his letter of appoint- 
ment from the mayor, and was ad- 
mitted by the other members of the 


requires | notwithstanding the failure of the 
individuals to take the oath of office 
on the day prescribed by the statute, 
is not a suit to oust the individuals 
from office which can be brought only 
by a claimant to the office or by the 
commonwealth through its legally 
constituted officials. Lewin v. Ft. 


N. J.—Douglass v. Essex County, 
338. N. J. L. 214. 

Oh.—Case v. Burrell, 22 Oh. Cir. 
Ct. N. S. 254; Davies v. State, 11 Oh. 
Civ Crane 'Sy 209. 

Vt.—Courser v., Powers, 34 Vt. 517. 

Wis.—State v. Darby, 179 Wis. 147, 
190 NW 994. 

[a] Both election and qualification 
are necessary in order to render a 
township trustee an officer in contem- 
plation of the law, and where a new 
board fails to qualify, the old board, 
as de jure officers, continues to func- 
tion, although their terms had ex- 
pired. Case v. Burrell, 22 Oh. Cir. 
Ct. N. S. 254. : 

[b] Justice of the peace, sned for 
an arrest, could not justify unless he 
had taken the oath of office before 
the arrest, although he took it on 
the same day. Courser v. Powers, 34 
Vt. 517. 

70. Chicago v. Gage, 95 Ill. 593, 35 
AmR 182; State v. Wharton, 104 Miss. 
8, 61 S 2, AnnCas1915D 410; Com. v. 
Vernon, 17 Pa. Dist. 229. 

[a] Affidavit of expenses of elec- 
tion.—An act requiring the filing of 
an affidavit that the receipts and dis- 
bursements connected with the nomi- 
nation and election do not exceed 
a prescribed amount is mandatory as 
to the direction that it shall be filed 
within a certain time, and that a 
duly elected borough councilman who 
has taken the oath but has been tardy 
in compliance with the direction to 
file such an affidavit cannot be ousted 
by quo warranto. Com. v. Vernon, 
iia, Dist, 229: 

[h] Where there is no provision 
of the charter whereby a failure to 
qualify on or before the day named 
for so doing forfeits and vacates the 
office, the law which merely fixes the 
time for the elected officer to qualify 


board to participate in the meeting, 
although he took no oath of office, 
properly qualified. Brogan v. Law- 
rence, 223 Mass. 196, 111 NE 865. 

[b] General laws touching the 
qualifications of public officers have 
no application to the officers of mu- 
nicipalities operating under special 
legislative charters, the municipal 
charter controlling in such case, 
State v. Wharton, 104 Miss. 8, 61 S 
2, AnnCas1915D 410. 

Official bond see infra § 1047. 

Official oath see infra § 1046. 

72. Douglass v. Essex County, 38 
N. J. L. 214; State v. Bimeler, 15 Oh, 
A. 365,'32 O. C. A. 225; Branham v. 
Long, 78 Va. 352; Vaughan v. John- 
son, 77 Va. 300; Johnson v. Mann, 
77 Va. 265. 

[a] Thus one elected to the office 
of mayor, who fails to take the oath 
of office before some official author- 
ized to administer oaths, and fails to 
present his bond to the council for 
approval, as required by the statute, 
but instead thereof appears before 
the incumbent mayor, who refuses 
to administer the oath or receive the 
bond, must be regarded as having re- 
fused to accept the office. State v. 
Bimeler, 15 Oh. A. 365, 32 O. C. A. 225, 

[b] Failure to take the prescribed 
anti-dueling oath leaves the office va- 
cant. Branham v. Long, 78 Va. 352. 

73. State v. Eshelby, 2 Oh. Cir. Ct. 
468, 1 Oh. Cir. Dec. 592; Philadelphia 
v. Given, 60 Pa. 136. 

74. Launtz v. Peo., 113 Ill. 137, 55 
AmR 405; Chicago v. Gage, 95 lll. 5938, 
35 AmR 182; Kriseler v. Le Valley, 
122 Mich. 576, 81 NW 580; Peo. v. Mt. 
Vernon, 59 Hun 204, 13 NYS 447 [aff 
128 N. Y. 657, 29 NE 148]; Lewis v. 
Brady, 17 Ont. 377. 

75. Lewin v. Ft. Mitchell, 148 Ky. 
816, 147 SW 922. j 


Mitchell, 148 Ky. 816, 147 SW 922. 

76. Chicago v. Gage, 95 Ill. 593, 35 
AmR 182 [rev 2 Ill. A. 332]. ? 
nants State v. Kraft, 20 Or. 28, 23 P 

78. Murdoch v. Strange, 99 Md. 89, 
57 A 628. 

79. State v. Barnes, 51 Kan. 688, 
33 P 621; In re Fitzgerald, 82 NYS 
Pa? State v. Kraft, 20 Or. 28,°23 PB 

80. See statutory provisions. 

[a]. In Alabama the oath pre- 
sented by the constitution relates to 
state and not federal officers. State 
v. Lane, 181 Ala. 646, 62 S 81. 

81. Ludlam v. Dallas, 82 N. J. L. 
122, 81 A 489; Hayter v. Benner, 67 
N. J. GL. 359; 52 A 3513 Malbeck Vv: 
New York, 10 AbbPr (N. Y.) 439; In 
re Cambria St., 75 Pa. 357; Bohlman 
i Green: Bay, etc.,, R:)Co.,) 40. Wis: 
57. 

[a] Oaths held insufficient.—(1) 
An oath “faithfully to discharge their 
duties’ does not fulfill a prescribed 
form to discharge their duties ‘“im- 


partially, and to the best of their 
judgment.” In re Cambria St., 75 
Pa. 357. (2) So under a statute re- 


quiring councilmen to take oath faith- 
fully and impartially to discharge 
the :duties of their office, an oath 
as follows, “I hereby accept the 
office .. . and obligate myself to per- 
form the duties of such office re- 
quired by the constitution and by- 
laws of said borough, to the best of 
my ability,’ not being in the form 
required, and not assuming obliga- 
tion of statutory duties other than 
those of the borough constitution and 
by-laws, was insufficient. Hayter v. 
Benner VovG Ne os, ia, soo yoe Ane OA. 

[b] The phrase “other municipali- 
ties,” contained in the title and body 
of the statute relative to official oaths 
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or irregularity in mere formal matters is immaterial 
if there is substantial compliance with the statute.® 
And it has been held that, where one is elected to 
a municipal office by the mayor and the council for 
a specified term, and is reélected for another term, 
and continues, after the expiration of the first term, 
to perform the duties of the office, his omission to 
take the oath of office for a new term is a mere 
irregularity, unless there’ is a declination of the 
new term.’ Where one is appointed for a proba- 
tionary period, a permanent appointment is but a 
confirmation of the original appointment, and upon 
receiving his permanent appointment he need not 
qualify by again taking the oath of office.** The 
refusal of the officer named therefor to administer 
the official oath, or his failure to certify, will not 
prejudice the officer elect, provided he has done 
or offered to do all the laws require of him to 
qualify.®® 

Administered by officer not designated. Although 
municipal charters prescribe who may administer 
the oath of office to municipal officers, the title of 
an officer will not be invalidated because the oath 
was administered by some other officer having 
power to administer oaths,8* and this is particu- 
larly so when the statute is merely directory as to 
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the officers before whom the oath is to be taken.** 

Time of taking. A statute providing that an 
officer shall be deemed fully and properly to have 
qualified as such, who takes and files his oath of 
office before the commencement of his term, con- 
trols a statute requiring him to make such an oath 
within the prescribed time after his election.** 

Failure to take oath creating vacancy. By the 
express provisions of some statutes failure to take 
the oath®® or to take or file it in the prescribed 
time®® operates to create a vacancy, and the omis- 
sion cannot be cured by a later qualification.** 
Under others, a provision requiring municipal offi- 
cers to take an oath of office is directory only,®? and 
a failure to take the oath does not create a vacancy 
but at most furnishes a ground of forfeiture,°* 
and a vacancy can only be created by a direct 
proceeding for that purpose.** 

[§ 1047] c. Official Bond—(1) Necessity for Giv- 
ing Bond and Approval Thereof. In the absence 
of some statutes requiring a bond, the giving 
thereof is not a prerequisite of qualification to 
office.2® If required by statute or ordinance the 
execution of the official bond is commonly held to. 
be a condition precedent to assuming office,°® and 
such bond should be approved by the prescribed 


of officers elected or appointed in 
towns, townships, and ‘‘other munici- 
palities” of the state, is sufficiently 
descriptive of cities to include them. 
Ludlam v. Dallas, 82 N. J. L. 122, 81 
A 489. 

82. Odiorne v. Rand, 59 N. H. 504; 
State v. Trenton, 35 N. J. L. 485 [aff 
36 N. J. L. 499]; Bassett v. Denn, 
17 'N. J. L. 432. 

[a] Rule applied.—Under a gen- 
eral statute requiring the invoice and 
assessment to be signed and sworn 
to by the selectmen and assessors, 
where the selectmen of a town, in 
making an assessment for. taxes, 
have been sworn faithfully to dis- 
charge all the duties of their office, 
it is immaterial that they were not 
sworn as assessors. Odiorne v. Rand, 
59 N. H. 504. 

83. Rowe v. Tuck, 149 Ga. 88, 99 
SE 303, 5 ALR 113. 


84. State v. Duncan, 47 Mont. 447, 
1302109: 
85. In re Fitzgerald, 82 NYS 811; 


Peo. v. Dean, 3 Wend. (N. Y.) 438; 
State v. Kraft, 20-Or. 2'8, 23° RP: 663. 

[a] It is not the province of the 
officer to whom application is made to 
administer the oath of office to de- 
termine whether the person present- 
ing himself is or is not capable of 
holding an office. It is the duty of 
such officer, on the production of the 
commission, to administer the oath. 
Peo. v. Dean, 3 Wend. (N. Y.) 438. 

86. State v. Kennedy, 69 Conn. 220, 
37 A 503; Drew v. Morrill, 62 N. H. 
23; Canniff v. New York, 4 E. D. 
Smith (N. Y.) 480; Peo. v. Stowell, 
9 AbbNCas (N. Y.) 456; Ex p. Heath, 
3 Hill. (N. Y.) 42; Ex p. Tobin, 46 
N. B. 338, 31 CanCrCas 68. Compare 
Bullock v. Biggs, 78 N. J. L. 63, 73 
A 69 (holding that, where a city offi- 
cer is required to take his official oath 
before the common council, it is not 
enough for him to take it before 
the mayor alone). 

[a] The mayor being expressly 
authorized to administer official oaths 
to aldermen and councilmen and, hay- 
ing conferred on him the powers of 
selectmen of towns, no different in- 
tention appearing, might lawfully ad- 
minister the oath of office to the as- 
sessors and other city officers. Drew 
v. Morrill, 62 N. H. 23. 

[b] In Canada, the oath of the 
person elected may be taken before 
the mayor or the recorder, and it is 
not necessary that it shall be admin- 
istered in the presence of the com- 


mon council with a quorum present. 


Ex p. Tobin, 46 N. B. 338, 31 CanCr 
Cas 68. 

87. Com. v. Zalewski, 261 Pa. 409, 
104 A 6838. 


gs. _Atty.-Gen. v. Petty, 73 N. J. L. 
330, o96,. 63, Ay oi Te 

“The object of the ten-day limit 
within which the mayor-elect of a 
borough was required to qualify 
seems to have been twofold: First, to 
prevent the will of the people as ex- 
pressed at the election from being 
thwarted by the failure of the person 
of their choice to qualify during the 
short time which might intervene be- 
tween the receipt by him of the offi- 


cial notice of his election and the, 


time when his term of office began 
to run, and second, to compel him to 
take up the burden of his office 
promptly after its term began to run, 
in case he should for any reason fail 
to qualify prior to the commencement 
thereof. The purposes which the ten- 
day limit were intended to accom- 
plish no longer require the mayor- 
elect to qualify within the time 
therein specified.” Atty.-Gen.  v. 
Petty, supra. 

[a] Time of taking oath.—A stat- 
ute providing that any person there- 
tofore elected to any office in any 
borough who shall, prior to the com- 
mencement of his term of office, have 
taken and subscribed and filed his 
oath of office, shall be deemed.to have 
fully and properly qualified as such 
officer, fully qualifies a mayor of a 
borough who. has been elected and 
has taken his oath of office more 
than ten days after his election, even 
though Pub. L. (1897) p 285, requir- 
ing him to take his oath of office 
within ten days after his election is 
still in effect, and although the act 
of 1906 was passed after the com- 
mencement of proceedings to deter- 
mine the right to the office, Atty.- 
Sees Viel OLt ya, TSUN Jee ba Ooo Om 
911. 

89. Peo. v. Callaghan, 83 Ill. 128; 
Peo. v. Hicks, 173 App. Div. 338, 158 
NYS 757, [aft 221 Ne Y.5503; 126 Nib 
1069]; State v. Bimeler, 15 Oh. A. 365, 
32 0. C. A. 225; State v. Darby, 179 
Wis. 147, 190 NW 994. 

90. Minn.—State v. Wadhams, 64 
Minn. 318, 67 NW 64. 

N. J.—Anderson v. Myers, 77 N. J, 
L. 186, 71 A 139; Douglass v. Essex 
County; 83) 9N-eo. donee 

N. Y.—Peo. v. Hicks, 173 App. Div. 
338, 158 NYS 757 [aff 221 N. Y. 503 


mem, 116 NE 1069 mem]. 

Oh.—State v. Bimeler, 15 Oh. A. 
365, 382 O, C. A. 225. 

Va.—Branham vy. Long, 78 Va. 352. 

[a] General statute controlling 
charter provision.—Notwithstanding 
the charter of the city of Duluth con- 
tains a provision that every officer 
elected thereunder shall, before he 
enters upon the duties of his Cffice, 
take and subscribe an oath, and file 
the same with the city clerk, within 
ten days after his notice of election, 
yet this provision must be construed 
in connection with another provision 
of such charter specifically provid- 
ing that the city assessor — shall 
qualify in the manner and discharge 
the duties prescribed by the general 
law, and that, as such general law 
provides that every person elected or 
appointed assessor shall execute a 
bond to the state of Minnesota, and 
subscribe thereon his oath of office 
at or before the time of receiving the 
assessment books, which is the last 
Saturday in April in every year the 
execution by the officer of his official 
bond and subscribing his oath 
thereon, and filing the same with the 
county auditor on April 4, 1896, was 
a .compliance with the requirements 
of the law, although it was not filed 
within ten days after his election. 
State v. Wadhams, 64 Minn. 318, 67 
NW 64. 

91. State v. Patton, 131 Mo. A. 628, 
110 SW 636. 

92. Sumrall v. Polk, 118 Miss. 687, 
79 S 847; Maxwell v. Smith, 87 Wash. 
629% 152° P 530. 


93. Peo. v. Mt. Vernon, 59 Hun 
204, 13 NYS 447 [aff 128 N. Y. 657, 29 
NE 148]. 

94. Peo. v. Mt. Vernon, supra. 

95. Lewin v. Ft. Mitchell, 148 Ky. 
816, 147 SW 922; < 


Quimby v. Woo 
Oh Es Ly 5, 1S bp Ase bos e 
96. Ala.—Peinhardt v. West, 212 
Ala. 88, 101 S 786; Somerville v, 
Wood, 129 Ala. 369, 30 S 280. 
eRe ea Vin) Paynter, oboe Dl As 
Ky.—Dorain v. Walters, 182 Ky. 54, 
uae SW 313; Lynam v. Com., 55 SW 
La.—Natchitoches v. Redmond, 28 
tate 274, 
‘ ——De Lacey v. Brooklyn 2 
NYS 540. ee 
Oh.—State v. Bimeler, 15 Oh. A. 
365, 32 O. C. A, 225; Davies v. State, 
LLCO: \Cink (Ot: Niue seea0g. 


Pa.—Howell v. Com., 97 Pa. 3382; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- authority ;°* and the default of the officer in giving | pointed a person to the office, is occupying the - 


‘ 


it will prove fatal to his claim to the office®* and 
its emoluments.°® On the other hand there are 
some decisions in which the courts have held the 
statutes to be merely directory, and that failure 
to comply with the requirements does not vacate the 
office but is merely ground for forfeiture, and that 
the municipal authorities may waive the default and 
permit qualification after expiration of the time 
fixed.t. And under a statute providing that a vil- 
lage council may declare an office vacant for failure 
to give a bond, an office is not vacated by such 
failure until action by the couneil.? 

[§ 1048] (2) Refusal To Approve. Notwithstand- 
ing the general requirement of an approved bond,?° 
it is held that if a sufficient bond is tendered by 
one chosen to office, mere neglect or failure of the 
proper authority to approve it will not defeat his 
right to the office. And where the city authorities 
arbitrarily refuse to approve a bond, a tender of 
a sufficient bond by one duly elected and an attempt 
on his part to perform the duties are sufficient to 
entitle him to the office as a de jure officer.® 

Grounds for refusal. It is no ground to refuse 
approval of a bond tendered by one appointed to 
office by the mayor that the latter attempted to 
recall the appointment and appoint another; an ap- 
pointment once made by the mayor is beyond his 
power to recall.© Nor can the council refuse to 
approve the bond on the ground that it may preju- 
dice the rights of the one occupying the office with- 
out his being heard, as any rights of his will be 
considered in quo warranto proceedings.‘ So the 
fact that the person attempted to be appointed city 
eounselor by the mayor, after he had already ap- 


Wyoming v. Wilkesbarre, etc., R. Co.,|35 AmR 182, 


8 Kulp 113. 2. 

fa] Statute giving city council/576, 81 NW 580. 
right to require bond.—(1) Although 3. 
a charter does not, in express terms, 


Kriseler v. Le Valley, 122 Mich. 


See supra § 1047. 
4 State v. Barnes, 51 Kan, 688, 33] v. 


position of city counselor, furnishes no ground for 
the council’s refusal to approve the bond of the 
person first appointed. And it has also been held 
that it is no ground to refuse approval of a bond 
that a contest of the election is pending.® 

[§ 1049] (3) Requisites and Sufficiency of Bond 
and Approval—(a) In General. When the terms 
and’ conditions of a bond have been fixed by a stat- 
utory or charter provision, the municipality cannot 
add others thereto.1° While it is necessary for the 
bond to comply with statutory or charter require- 
ments,'+ a substantial compliance therewith may 
suffice ;1? thus it has been held that it is not neces- 
sary that the conditions of the bond be expressed 
in the exact words of the statute, if the words 
used cover and include in substance all that the 
statute requires,'® and that a bond of a city treas- 
urer providing that the surety shall make good any 
loss sustained by the city by any act of the treas- 
urer amounting to larceny is sufficient, it not being 
necessary to detail in the bond the treasurer’s 
duties.‘* Although an ordinance provides that sure- 
ties on the bond of an officer shall be responsible 
for fines imposed against him, this is merely declara- 
tory of the legal effect of the bond, which need not 
be so conditioned, the charter prescribing its form 
not requiring it.1° A statute making a bond, de- 
fective in form, date, or method of execution, valid 
as the personal obligation of the sureties cannot 
be extended by implication.1°% 

Acknowledgment of the bond is not essential to 
its validity. : 

The doctrine of estoppel, as applied to official 
bonds, often cures irregularities and informalities 


Wash.—Tumwater vy. Hardt, 28 
Wash. 684, 69 P 378, 92 AmSR 901. 

,_ 13. Cicero v. Hall, 240 Il, 160, 88 
NE 476 [aff 144 Ill. A. 589]: Middleton 
State, 120 Ind. 166, 22 NE 123; 


provide for bonds for officials, an au- 
thority given the council to fix the 
amount of the bonds necessarily im- 
ports the authority to require them. 
Natchitoches v. Redmond, 28 La, Ann. 
274. (2) Where the act establishing 
a charter of a* municipality provides 
that the mayor and aldermen thereof 
“are authorized to create all such and 
to appoint all such officers as may be 
necessary to carry into effect the 
powers conferred by this act,” the 
mayor and aldermen of such munici- 
pality have the right and power to 
elect or appoint a treasurer thereof, 
and to require him, before entering 
into office, to give bond conditioned 
for the faithful performance of his 
duties as such cfficer; and therefore 
an ordinance enacted by the mayor 
and council of such municipality, cre- 
ating the office of treasurer, and re- 
quiring the execution of a bond by 
such officer before entering upon his 
duties, is authorized, and within the 
powers conferred by the charter of 
such municipality. Somerville v. 
Wood, 129 Ala. 369, 30 S 280. 

97. North v. Cary, 4 Thomps. & C. 
(N. Y.) 357; De Lacey v. Brooklyn, 12 
NYS 540; and cases supra note 95. 


Refusal of approval see infra 
§ 1048. ; 

Sufficiency of approval see infra 
§ 1049. 


98. Peo. v. Paynter, 197 Ill. A. 78; 
State v. Bimeler, 15 Oh, A, 365, 32 
0; "Cc, A. 225; Philadelphia v.. Given, 
60 Pa. 136. 
7 Ind. 204 (holding that, although the 
charter provides that the marshal 
shall give a bond ten days after his 
election, his failure to do so did not 
necessarily vacate his Office). 

99. See cases supra note 98. 

1. Launtz v. Peo., 113 Ill. 137, 55 
AmR 405; Chicago v. Gage, 95 Ill. 593, 


Compare State v. Porter,, 


P 621; In re Fitzgerald, 82 NYS 811 
[aff 88 App. Div. 434, 84 NYS 1125]. 

Ss) Dorian v. Paducah ise key.3tes 
124 SW 369. 

6. Atty.-Gen. v. Corliss, 98 Mich. 
372, 57 NW 410; Speed v. Detroit, 97 
Mich, 198, 56 NW 570. 

7, Atty.-Gen. v. Corliss, 98 Mich. 
372, 57 NW 410; Speed v. Detroit, 
97 Mich. 198, 56 NW 570. 

8. Atty.-Gen. v. Corliss, 98 Mich. 
872, 57 NW 410; Speed v. Detroit, 97 
Mich. 198, 56 NW 570. 

9. Com. v. Philadelphia, 15 Pittsb 
LezJ (Pa:) 337, 

10. Com. v. Chittenden, 2 Pa. Dist. 
804, 13 Pa. Co. 362 (holding that un- 
der a statute providing that the city 
solicitor’s bond is a lawful bond with 
two or more sufficient sureties to be 
approved by the councils, an ordi- 
nance requiring a judgment bond is 
invalid). 

11) Beow ve Paynter, 197, llyrAs 78 
Hecht v. Coale, 93 Md. 692, 49 A 660; 
Philipsburg v. Degenhart, 30 Mont, 
299, 76 P 694. 

[a] Illustration.—A bond by a city 
treasurer conditioned to give an ac- 
count, on the expiration of his office, 
of all moneys coming into his hands, 
and to pay all balances to his suc- 
cessor, is not a sufficient compliance 
with an ordinance requiring such 
treasurer, before entering upon his 
official duties, to file a bond condi- 
tioned that he will faithfully per- 
form all his official duties. Hecht 
v. Coale, 93 Md. 692, 49 A 660. 

12. Ill.—Cicero v. Hall, 240 Ill. 
160, 88 NE 476 [aff 144 Tll. A. 589]. 

Ind.—Middleton y. State, 120 Ind. 
166, 22 NE 123. 

Or.—Seaside v. Oregon Surety, etce., 
Coy 8 Ors 624) Lae Py3g6. 

Utah.—Henriod v. Church, 52 Utah 
134, 172 P 701. 


Fepried v. Church, 52 Utah 134, 172 P 
701. 

{a] MTDiustration.—The variance be- 
tween a town collector’s bond condi- 
tioned on his accounting for the 
moneys coming into his hands as 
collector and paying over the same, 
pursuant to law or the order of the 
board of trustees of the town, and 
the special charter of the town re- 
quiring the collector to execute a 
bond conditioned that he will pay 
over and account for all moneys that 
may come into his hands as collec-. 
tor and will discharge the duties of 
his office, is not of such a substantial 
character as to destroy the instru: 
ment as a statutory bond; a depar- 
ture from the language of a statute 
is in immaterial particulars not de- 
stroying a bond as a statutory obli- 
gation. | Cicero’ vy. Hall, 240 nl 16/0, 
88 NE 476 [aff 144 Ill. A. 589]. 

[b] That condition of the bond is 
more extensive than the act requires: 
does not make such condition void. 
Middleton vy. State, 120 Ind. 166. 22 
NB 123. : 

14. easide v. Oregon Surety, etc, 
Co.. 87 Or. 624, 171 P 396. Ea onebe 

15. Houston v. Fraser, (Tex. Civ. 
A.) 80 SW 1198; Houston v. Estes, 
35 Tex. Civ. A. 99, 79 SW 848. 


erat ek generally see infra § 
1514. Mt. Vernon v. Brett, 193 N. 


Y. 276, 86 NE 6 (a bond that does: 
not conform to a statutory provision 
making bonds a lien on the land of | 
the principal and his sureties is not 
a lien upon such land, notwithstand- 
ing the Public Officers Law validates 
it as the personal obligation of the 
sureties). 

1G) Peow ve. ace, (b%0 Tl eA TG TAs 
yo v. Rain, 39 Misc. 316, 79 NYS 
872. 
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‘of all kinds, and holds sureties liable whenever, on 
faith of their bond, their principal has assumed 
office, and performed its functions, and defaulted in 
duty." ‘ 5 

Effect of consolidation of cities. Validity of a 
bond given by the officer of a city subsequently con- 
solidated with another, whose charter continues the 
office, is not impaired by the fact that the bond 
was given before the date when the charter fook 
effect, the breach arising after such date.1’”% 

[§ 1050] (b) Sureties and Other Security. A 
city ordinance providing that the assessor and col- 
lector of taxes might give a bond with corporate 
security does not relieve such officer from giving 
freehold security as required by the city charter." 
Where there is no statutory prohibition in the way 
of it, a borough auditor may act as surety on the 
bond of the borough treasurer, although the former 
may be ealled upon to settle the accounts of the 
latter.?9 

Signing and justification. Where the names of the 
sureties are written in the body of the bond and 
they signed the justification attached thereto, fol- 
lowed by the official oath of the officer, although 
they did not sign on the blank lines for that pur- 
pose at the end of the stipulations and conditions, 
the bond is valid.2° The mere failure of the sure- 
ties to justify is not sufficient to invalidate the 
bond or work a forfeiture of the office.?* 

Record of bond. A statute requiring that a bond 
with an individual surety shall be recorded and 
shall operate as a mortgage upon the property of 
the principal does not require the recording of a 
bond upon which a certified surety company is 
surety.” «Pe 

Premiums. A policeman’s bond is an official bond 
within a charter provision requiring premiums on all 
official bonds to be paid by the city.% 

[§ 1051] (c) Approval.** Although it is held in 
some cases that the required approval will be pre- 
sumed,?5 where a statute provides that a city treas- 
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urer shall give such bond as the council shall by 
ordinance provide, and an ordinance of such a city 
provides merely that the treasurer shall execute a 
bond in a certain sum and does not provide what 
officer shall approve it, the council will be deemed 
to have reserved to itself the power of approval.?® 
Approval of a bond by a justice of the supreme 
court does not satisfy a requirement that before 
filing the bond the e¢ity clerk shall indorse and 
certify thereon ‘‘the resolution of the common coun- 
cil approving the same.’’?? Where a charter pro- 
vides that the bond ‘‘shall be approved by the mayor 
and common council,’’ and also that the mayor and 
aldermen shall constitute the common council, the 


bond must be approved by the mayor independently 


of the common council, and approval by the council 
does not include approval by the mayor, although 
he was a part of it.?® z 

[§ 1052] d. Commission. While it is the fact of 
due election or appointment and qualification that 
entitles one to office, the inducting officer may re- 
quire the production of a commission or a due 
certificate as the best proof of these facts.2® But, 
after the officer has been inducted into and assumed 
his office, neither himself, his sureties, nor any other 
person can challenge his official right, title, or liabil- 
ity for want or informality of commission.®° It is 
not essential that a written appointment to office 
should use the word ‘‘appoint;’’ either of the words, 
‘‘nominate,’’ ‘‘select,’’ ‘‘designate’’ or ‘‘choose,’’ 
may answer the same purpose, if used in the sense 
of ‘‘appoint.’’** The appointment by the governor 
of a commissioner of a city to fill a vacancy is not 
an ‘‘appointment’’ to a state office, within a statute 
requiring a commission to such officers appointed to 
fill the vacancies.** ‘ 

[§ 1053] 8. De Facto Officers—a. In General. As 
in the case of public officers generally,?? a municipal 
officer de facto is one who exercises the duties of 
an office under color of an appointment or election 
to that office,** or who has acted as such with the 


17. Oakland. v. Snow, 145 Cal. 419, [a] Dlustration.—Where.a mu-|57 S 772, AnnCas1914D 301. 
78 P 1060; Peo. v. Pace, 57 Ill. A. 674.|nicipal council resolution ap- 33. See Officers [29 Cyc 1389]. 
17%. Fohs v. Rain, 39 Misc. 316,|pointed an officer and also required 34. U. S—South Houston v. Car- 
19 NYS 872. that he file a bond satisfactory to the| man, 6 F. (2d) 358. ‘ 
18. State v. Sayers, 23 Del. 258, 77 | license committee, and the bond was Ala.—Coe v. Dothan, 19 Ala. A. 33, 


A 965. ‘ 

19. Hamburg Borough v. Doering, 
8 Pa. Dist. 131. 

20. Tumwater vy. Hardt, 28 Wash. 
684, 69 P 378, 92 AmSR 901. 

21. State v. Barnes, 51 Kan. 688, 

P 621. 
ores State v. St. Julien, 140 La, 258, 
72 S956. { 

[a] Charter of Lafayette provides 
that if a personal bond, mean- 
ing a bond with an individual surety, 
be furnished by a trustee of the city, 
the surety shall be a resident of the 
parish, and that it shall be recorded 
and shall operate as a mortgage upon 
his property and upon the property 
of his principal, and it is silent as 
to a bond upon which a certified 
surety company is surety, and, there 
being no law requiring the recorda- 
tion of such bond, or providing that, 
if recorded, it shall operate as a mort- 
gage upon the property of either 
surety or principal, the recordation is 
unauthorized in such case, and man- 
damus will lie to compel its cancella- 
tion. Rev. St. § 3851 provides only 
for the recordation of the bonds of 
state and parish officers. State v. St. 
Julien, 140 La, 258, 72 S 956. 

23. Wheeler v. Omaha, 111 Nebr. 
494,196 NW 894. 

24. Necessity see supra § 1047. 

25. Henricd v. ‘Church, 52 Utah 
134, 172 P 701; Brown v. Laurence, 
40 N.S, 370. 


executed and approved by the mayor, 
it will be presumed that the bond was 
satisfactory to the committee until 
the contrary was proved. Brown v. 
Laurence, 40 N. S. 370. ( 

[b] Mayor and council’s failure to 
disapprove or reject a bond filed 
by a city marshal or raise any ques- 
tion as to its sufficiency and per- 
mitting him to perform the duties 
of the office are sufficient evidence of 
acceptance and approval of the bond. 
ap Hees v. Church, 52 Utah 134, 172 
P 

26. Dorain v..Walters, 132 Ky. 54, 
116 SW 313. 
lay eobl De Lacey v. Brooklyn, 12 NYS 

28. North v. Cary, 4 Thomps. & C. 
CN. Y.) 357. 

29. Peo. v. Willard, 44 Hun 580, 
8 NYSt 733 [app dism 110 N. Y. 
662 mem, 18 NE 353]; Peo. v. Keller, 
30 Misc. 52, 61 NYS 746. 

{a] The position of morgue keeper, 


‘being one of public trust, with a fixed 


salary, and certain continuous duties, 
which are not menial, is a public 
office, within the rule requiring an 
appointment thereto to be evidenced 
by a commission in writing. Peo. vy. 
Keller, 30 Misc. 52, 61 NYS 746. 
30. Souhegan Nail, etc., Factory v, 
McConihe, 7 N. H. 309. 
[ae Peo. v. Fitzsimmons, 68 N. Y. 
32. Draper v. State, 175 Ala. 547, 


94 S 186. 

Ark.—Hill v. Rector, 161 Ark. 574, 
256 SW 848; Gravette Waterworks 
Impr. Dist. Bd. of Impr. y. Carman, 
138 Ark. 339, 211 SW 170; Inland 
Constr. Co. v. Rector, 133 Ark. 277, 
202 SW 712; Faucette v. Gerlach, 132 
Ark. 58, 200 SW 279; McClendon vy. 
Hot Springs, 129 Ark. 286, 195 SW 
686, LRA1917F 535; Eureka Fire Hose 
per v. Furry, 126 Ark. 231, 1909 SW 

Cal.—Page yv. Mintzer, 42 Cal. A. 
694, 184 P 690; Oakland Pav. Co. v. 
Donovan, 19 Cal. A. 488, 126 P 388. 

Conn.—Plymouth  y, Painter, 17 
ites poh 44 AmD 574. 

a.—Christopher vy. State, 21 . 
244, 94 SE 72. heeea |: 
a.—Dement v. Caldwell, 2 : 
62, 125 P 200. a 
feo foe v. Payaier, 197. TH cAGS 78) 
an.—Humphrey vy. Pratt, 93 Kan. 
2 nde gosg ys i 
y.—Ball v. eorge M. Eady Co., 
193 Ky. 813,. 2387 SW 670; Cota: ee 
Livingston, 171 Ky. 52, 186 SW 916; 
Lewin v. Ft. Mitchell, 148 Ky. 816, 147 
SW 922; Reuter v. Meacham Con- 
tracting Co., 143 Ky. 557, 
1028, AnnCas1912D 265; Walters v. 
Paducah, 123 SW 287; Overall v. 
Madisonville, 125 Ky. 684, 102 gw 
278, 31 Kyl 278, 12 LRANS 433; 
Creighton v. Com,. 83 Ky. 142, 4 Am 

SR 143; Rice v. Com., 3 Bush 14. 
Me.—Barter v. Rockland, 114 Me. 


136 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


> alle oF ‘, 
§ 1053] 


acquiescence of the public for a 


of time to permit the presumption of an election’ 
or appointment, which presumption arises from the 
reputation he thus aequires.as an officer from such 


acts, and the acquiescence of the 
r . 
There must, however, be a de jure 


before there can be a de facto office.*® 
been held that, where a board has been created in 
a manner prohibited by the constitution, the mem- 
bers of such a board are not de facto officers.*7 
Two persons cannot occupy one office at the same 


time, one as a de facto, and the 


officer ;** and hence’ the existence of an old board of 


city commissioners as a de jure 


the existence of the incoming board as a de facto 


board.*® And where a city officer 


fully removed from office, and the municipal au- 


thorities have attempted to abolish 
to create a new one, the new officer 


466, 96 A 773; Trembley v. Murphy, 
111 Me. 38, 88 A 55, AnnCasi915B 
1074; Stuart v. Ellsworth, 105 Me. 
523, 75 A 59. 

Mich.—Wattles v. Upjohn, 211 
Mich. 514, 179 NW 335; MacQueen v. 
Port Huron Commn., 194 Mich. 328, 
160 NW 627; Connine v. Smith, 190 
Mich. 631, 157 NW 450, 452 [cit Cyc]. 


Minn.—State v. Mellraith, 113 
Minn. 237, 129 NW 3:77. 
Miss.—Sick v. Bay St. Louis, 113 


Miss. 175, 74 § 272. 

Mo.—Edwards v. Kirkwood, 162 Mo. 
A. 576, 142 SW 1109; Menefee v. 
reas ics 159 Mo. A. 318, 140 SW 


Mont.—State v. Butte, 41 Mont. 377, 
LO9 P1716 

N. J.—Harrison v. Madison, 81 N. 
aia Ste 78 “A 65 fat SfeN. J, Li 
527, 81 A 755]. 

N. M.—Albuquerque v. Water Sup- 
ply Co., 24 N. M. 368, 174 P 217, 5 
pee 519. 
ae Y.—Peo. v. Albertson, 8 HowPr 

N. C.—Trenton v. McDaniel, 52 N. 
Co LOT: 

Okl.—Ardmore vy. 54 Okl 
779, 154 P 356. 

Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809; Bennett Trust Co. v. Seng- 
stacken, 58 Or. Boones 1863. 

Pa.—Warner v. Coatesville, PABA TER 
141, 80 A 576; Com. v. Vernon, .17 
Pa. Dist. ~229. 

Philippine.—U. S. v. Madamba, 18 
Philippine 501. 

Tex.—Desdemona v. Wiley, (Civ. 
A.) 262 SW 185; Christine v. John- 
son, (Civ. A.) 255 SW 629. 

Utah.—Henriod v. Church, 52 Utah 
134, 172 P 701. 

Wis.—State 'v. Darby, 179 Wis. 147, 
190 NW 994; State v. Kotecki, 155 
Wis. 66, 144 NW 200; Olson v. Haw- 
kins, 135 Wis. 394, 116 NW 18. 

Ont.—Rex v. Garratt, 14- Ont.. L. 
395, 9 OntWR 636. 

[a] Where, being ousted from the 
office by a decree of the court, be- 
cause a Stockholder in a corporation 
furnishing supplies to the borough, 
a borough councilman immediately 
sells his stock, resigns his office, and 
is reélected by the council, the coun- 
cil having authority to fill the va- 
cancies in its body, all these actions 
being taken bona fide, he has a color- 
able title, and becomes and continues 
a councilman de facto until a de- 
eree for a Second ouster, and in the 
meantime his votes and acts are as 
forceful and binding, where public 
interests are concerned, as though de 
jure. Warner v. Coatesville, 231 Pa. 
141, 80 A 576. 

[b] Where no office legally exists, 
the pretended officer is merely a 
usurper, to whose acts no validity 
can be attached. Decorah v. Bullis, 
25 Iowa 12. 

35. State v. Carroll, 38 Conn, 449, 9 
AmR 409; Stuart v. Ellsworth, 105 
Me. 528, 75 A 59; Hand v. Deady, 79 


Sayre, 
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sufficient length 


publie therein.*® 
otfice to be filled 
And it has 


office.*! 


other a de jure, 
board precludes 
has been wrong- 


the old office and 
is not a de facto 


Hun 75, 29 NYS 633; Christine v. 
do mosnns (Tex. Civ. A.) 255 SW 
26. Cal.—Peo, v. Hecht, 105 Cal. 


621, 38 P 941, 45 AmSR 96, 27 LRA 
203; Oakland’ Pav._ Co. v. Donovan, 
19 Cal, A. 488, 126 P 388. 

oe: .—Decorah v. Bullis, 


Ky.—Goin y. Smith, 202 Ky. 486, 
260 SW 10. 

Mich.—North vy. Battle Creek, 185 
Mich, 592, 152 NW 194. 

Mo. — Parker- Washington Co. v. 
Field, 202 Mo. A. 159, 214 SW 402; 
Weesner vy. Central Nat. Bank, 106 
Mo. A. 668, 80 SW 319. Compare 
Boonville v. Stephens, 238 Mo. 339, 
141 SW 1111 [rev (A.) 95 SW 314] 
(holding that, where a city employee 
had acted as city engineer for eight 
or ten years, and all connected with 
the city government during that pe- 
riod, and all concerned in city mat- 
ters wherein an engineer’s services 
were necessary, assumed that there 
!was an office of city engineer, and 
that such employee was such officer, 
and he was recognized as such officer 
by the city council in ordinances con- 
cerning a street paving improvement, 
he was city engineer, although there 
was no such office created by the 
council). 

[a] Where the submission of the 
question of adopting a commission 
form of government was not adver- 
tised as required by the statute, and 
the election was therefore void, and 
hence there was no such office as city 
commissioner, persons subsequently 
elected as commissioners were not 
even de facto officers when never in- 
ducted into office. Goin vy. Smith, 202 
Ky. 486, 260 SW 10. See Officers [29 
Cye 1391]. 

37. New Orleans Bd. of Public 
Utilities v. New Orleans R., ete., Co., 
145 La. 308, 82 S 280. Compare 
Gravette Waterworks Impr. Dist. Bd. 
of Impr. v. Carman, 138 Ark. 339, 211 
SW 170 (holding that, where a leg- 
islative act attempting to raise an 
incorporated town to the rank of a 
second-class city is unconstitutional, 
officers organizing an improvement 
district prior to the passage of a vali- 
dating act are de facto officers, and 
their acts are valid, if within the 
scope of power of the officers of the 
incorporated town). 

38. Barter v. Rockland, 114 Me. 
466, 96 A 773; Carroll v. Bayonne, 99 
NE Gc 1M 493, 124 A 613; Ardmore v. 
Sayre, 54 OkL. 7795, 164 P 356. 

39. Carroll v. Bayonne, 9:9) IN. JL. 
493, 124 A 613. 

40. Savannah v. Monroe, 22 Ga. A. 
285, 96 SE 500. 

41. Plymouth .y, Painter, 17 Conn. 
585, 44 AmD 574. 

42. Conn.—Plymouth_ y. 
17 Conn. 585, 44 AmD 574. 

Ky.—Somerset v. Somerset Bank- 
ing Co., 109 Ky. 549, 60 SW 5, 22 
KyL 1129; Creighton v. Com., 83 Ky. 


25 Iowa 


Painter, 
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successor to the removed officer, even though the 
duties of the old office are declared to be a part of 
the duties of the new office.*° An officer de facto 
differs from an officer de jure, who is in all respects 
legally appointed and qualified to exercise the | 


Mere usurper or intruder is not an officer de 
facto,*? since he lacks the color of title and the 
public reputation and acquiescence essential to a 
de facto officer,*? and his actions are always subject 
to collateral attack.*4 

Within these general rules, the following have 
been held officers de facto: An acting officer who 
has’ taken no oath and filed no bond,*® or whose 
bond has expired,#® or who was not ,a freeholder 
as required by law and had not taken the oath,* or 
who has failed to file an affidavit of acceptance ;** 
an officer appointed under an invalid ordinance; 
an officer appointed by the mayor whom the council 


+49 


142, 4 AmSR 148. 

Mass.—Petersilea  v. 
Meee: 465, 20 AmR 335. 

J.—Loughran v. Jersey City, 86 
N. Ni. L. 442, 92 A 55. 

N. Y.—Hanad vy. Deady, 79 Hun 75, 
29 NYS 633. 
rae C.—Keeler v. New Bern, 61 N.C. 
’ Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. \ 

Tex.—Brumby v. Boyd, 28 Tex. Civ. 
A. 164, 66 SW 874. 

[a] Attempt to fill nonexisting 
vacancy.—Where less than a quorum 
of a city council attempted to fill a 
supposed vacancy in the council 
when none in fact existed, their ap- 
pointee was not a de facto officer, 
although he qualified and acted as 
councilman. Somerset v. Somerset 
Banking Co., 109 Ky. 549, 60 SW 5, 
22 KyL 1129. See generally Officers 
[29 Cye 392]. 

43. Conn.—Plymouth v. 
17 Conn. 585, 44 AmD 574 

Ky. —Creighton v. Com., 83 Ky. 142, 
4 AmSR 143. 

Mass.—Petersilea  v. 119 
Mass. 465, 20 AmR 335. 

N. J.—Loughran v. Jersey City, 86 
N. J. L. 442, 92 A 55. 

N. Y.—Han v. Deady, 79 Hun 75, 
29 NYS 633; Montgomery v. O’Dell, 
67 Hun 169, 22 NYS 412. [aff 142 
N. Y. 665, 37 NE 570]. 

Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. 

Tex.—Brumby v. Boyd, 28 Tex. 
Civ. A. 164, 66 SW 874. 

[a] One assuming to perform the 
duties incident to a public office 
without attempting to qualify is 
without color oF title and a usurper. 


Stone, 119 


Painter, 


Stone, 


Creighton v. Com., 838 Ky. 142, 4 
AmSR 143. 
[b] Where a city commissioner 


acted as such on the day on which 
his resignation became effective, his 
acts were not those of a de facto 
officer, since he was acting under no 
color of right to the office. Loughran 
v. Jersey City, 86 N. J. L. 442, 92 A 
ae 


Peo. v. Albertson, 8 HowPr 
as Y) 363 

45. Alaska.—Valdez v. Fish, 4 
Alaska 427. 

Ill.—Peo. v. Paynter, 197 Ill. A. 
78. 

Mo.—Edwards v. Kirkwood, 162 
Mo. A. 576, 142 SW 1109; Akers v. 
Kolkmeyer, 97 Mo. A. 520, 71 SW 
536. 


Or.—Smith v. Jefferson, 75 Or. 179, 
146 P 809. 

Wis.—State v. Darby, 179 Wis. 147, 
190 NW 994. 


46. Henriod vy. Church, 52 Utah 
134 Set Ole 

47. Trinity College v. Hartford, 
32 Conn, 455. 
an es Com’ \v. > Vernon, 17 Pa, Dist 
29. 

49. Menefee v. Taubman, 159 Mo. 


A. 318, 140 SW 604. 
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refused to confirm;*° an officer continuing in office 
after ipso facto vacation thereof by misfeasance ;°+ 
an officer continuing to act after moving beyond the 
corporate limits®? or from the ward;°* an officer 
erroneously counted into an office and holding the 
- same;°* an officer elected by de facto aldermen®® 
by illegal votes,®°° or under the provisions of a new 
municipal charter invalid as to the election provi- 
sions only;°7 an officer failing to make a statutory 
declaration of qualification ;°*-an officer holding office 
after notice of removal under protection of a re- 
straining order of court;°® an officer holding over 
whose term has expired; an officer of a city under 
military government;*! an officer of a municipality 
created under an unconstitutional charter ;°? an offi- 
cer who had resigned pending notification of ac- 
ceptance;°* an officer whose office has been vacated 
by reason of the section in which he resides being 
detached from the village;** a person not possessing 
the qualifications to hold office, who has been elected 
and has qualified as an officer;°® also, councilmen 
irregularly elected by call of the sheriff instead of 
their predecessors ;*® a mayor whose election was 
not entered on the city recorder’s minute book;°*- 


members of the city council elected 


50. State v. Butte, 41 Mont. 377, 
109 P 710. 

51. Humphrey y. Pratt, 93 Kan. 
413, 144 P 197. 

52. Roche y. Jones, 87 Va. 484, 12 
SE 965. Compare Bredin v. Roosma, 
81 N. J. L. 307, 80 A 21 (holding that, 
where a junior officer filed his infor- 
mation in quo warranto proceedings 
charging that one of the two mem- 
bers next oldest in point of service 
to the relator had removed from the 
eity, a condition which, if proved, 
would vacate his office, notwithstand- 
ing which he continued to serve and 
was recognized by the presiding offi- 
cer aS a councilman, in ascertaining 
who were the two oldest members in 
point of service for the purpose of 
reducing the number of councilmen 
in a ward in accordance with a new 
census, only de jure officers consti- 
tute the class from which the selec- 
tions are to be made, and a de facto 
officer is not entitled to consideration 
in determining who are the two old- 
est members in point of service). 

53. In re Oak St., 308 Mo. 494, 273 
SW 105; McAvoy v. Trenton, 82 N. J. 
L. 101, 80 A 950. 

54. Morgan v. Quackenbush, 22 
Barb. (N. Y.) 72. 

Peo. v. Stevens, 5 Hill (N. Y.) 


616. 
sae Hawkins vy. Jonesboro, 63 Ga. 
57. Wattles v. Upjohn, 211 Mich. 


514, 179 NW 335, 

58. Cawley v. Branchflower, 1 B. 
CAP ty 185s 

59. Terre Haute v. Burns, 69 Ind. 
A. 7, 116 NE 604. 

60. Hale v. Bischoff, 53 Kan. 301, 
386 P 752; Canaseraga v. Green, 88 
NYS 539; Keeling v, Pittsburg, etce., 
R. Co., 205 Pa, 31, 54 A 485; Nalle v. 
pein, 49 Tex. Civ. A. 423, 93 SW 

61. Ensley v. Nashville, 
(Tenn.) 144. 

62. Albuquerque v. Water Supply 
see 24 N. M. 368, 174 P 217, 5 ALR 

in) 


2 Baxt. 


63. U. S. v. Madamba, 18 Philip- 
pine 501. 
64. Peo. v. Highland Park, 88 


Mich. 653, 50 NW 660. 

65. Faucette v. Gerlach, 132 Ark. 
58, 200 SW 279; Peo. vy. Hecht, 105 
Cal. 621, 38 P 941, 45 AmSR 96, 27 
LRA 203; Christopher vy. State, 21 
Ga. A. 244; 94 SE 72; Walters” v. 
Paducah, (Ky.) 123 SW 287. 

66. Butler v. Walker, 98 Ala. 358, 
13 S 261, 39 AmSR 61. 
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moval.®® 


and in apj 


pality.*? 


under an uncon- 


67. Hill v. Rector, 
256 SW. 848. 


161 Ark. 574, 


68. Peo. v. Elkus, 59 Cal. A. 396, 
211 P 34. 
69. Inland Constr. Co. v. Rector, 


133 Ark. 277,202 SW 712. 

70. Cal.—Peo. v. Hecht, 105 Cal. 
621, 38 P 941, 45 AmSR 96, 27 LRA 
203; Oakland Pav. Co. v. Donovan, 19 
Cal. A. 488, 126 P 388. 

Ill.— Kucharski  v. 264 
Ill. 563, 106 NE 488. 

Ind.—Landes v. Walls, 160 Ind. 216, 
66 NE 679. 

Iowa.—Cochran v. 22 
Iowa 75. 

Miss.—Sick v. Bay St. Louis, 113 
Miss. 175, 74 S 272. 

Or.—Smith vy. Jefferson, 75 Or. 179, 
146 P 809. 

Compare New Orleans Bd. of Pub- 
lic Utilities v. New Orleans R., etc., 
Co.,. 145 La. 308, 82 S 280 (holding 
that, where the constitution itself 
prohibits the creation of an office in 
the manner questioned, those whose 
interests are affected thereby may 
plead such nullity). 

71. Sumrall v. Polk, 118 Miss. 687, 
79 S 847; Markham v. Simpson, 175 
N. C. 135, 95 SE 106; Powelsland v. 
Toledo, 15 Oh. A. 198. 

[a] TIllustrations.—(1) The right 
of a de facto member of a municipal 
council to the office cannot be raised 
collaterally in an attack -on an ordi- 
nance, the passage of which depended 
on the vote of such de facto officer. 
Powelsland v. Toledo, 15 Oh. A. 198. 
(2) Where one selected by board of 
aldermen of municipality as mayor 
entered into discharge of duties of 
Such office, he was at least de facto 
officer, whose right to act should be 
questioned only by direct proceedings, 
and hence his right to vote in case of 
tie, in vote for city attorney cannot 
be drawn into question collaterally. 
Markham v. Simpson, 175 N. C. 135, 
95 SE 106. 

72. South Houston v. Carman, 6 
F. (2d) 358; Gravette Waterworks 
Impr. Dist. Bd. of Impr. v. Carman, 
138 Ark, 339, 211 (SW 170;° Peo. ‘v. 
White, 24 Wend. (N. Y.) 520; Kirker 
BOOS ao cies 48 Oh, St. 507, 27 NE 
898. 

73. Florey v. Lanning, 90 N. J. L. 
12, 100 A 188. 

74 U. S.—South Houston vy. Car- 
man, 6 F. (2d) 358;-Yeast v. Pru, 292 
Fed. 598; Lampasas vy. Talcott, 94 
Fed. 457, 36 CCA 3818. 

Ala.—Butler y. Walker, 98 Ala, 358, 
13 S 261, 39 AmSR 61; Ex: p. Moore, 


Harrison, 


McCleary, 
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stitutional method of election;§® removed members 
of the board of public improvement acting after 
judgment suspending the operation of order of re- 


[§ 1054] b. Right to Office and Authority. Offices 
are created for the benefit of the public, and private 
parties are not permitted to inquire into the titles 
of persons clothed with the evidence of such offices, 
rent possession of their powers and 
functions;7° nor can the right of a de facto officer 
to the office be drawn into question collaterally.” 
For the good order and peace of society their au- 
thority is to be respected and obeyed, until in some 
regular mode prescribed by law their title is inves- _ 
tigated and determined.*? ‘ 
appointed councilman to fill a vacancy by an invalid 
appointment had assumed the office so as to be a 
de facto officer does*not entitle him to retain pos- 
session thereof against the protest of the munici- 
The acts of officers de facto in regard to 
public matters affecting the public interests are to 
be regarded as valid and binding; as much so as if 
the same acts had been performed in the same man- 
ner by an officer de jure.”* 

[§ 1055] 9. Deputies and Assistants. 


But the fact that one 


Deputies, 
2 Ala. 471; 


6 48 
Ala. 579. 

aS Se v. Fish, 4 Alaska 
427. 

Ark.—Gravette Waterworks Impr. 
Dist. Bd. of Impr. v. Carman, 138 
Ark. 339, 211 SW 170; McClendon v. 
State, 129 Ark. 286, 195 SW _ 686, 
LRA1917F 535; Eureka Fire Hose Co. 
v. Furry, 126. Ark. 281, 190 SW 427. 

Cal.—Peo. v. Hecht, 105 Cal. 621, 
38 P 941, 45 AmSR 96, 27 LRA 203; 
Peo. v. Hikus,. 59 Cal. A’ (396,-211, P 


Lockhart v. Troy, 


34; Peo. v. Mintzer, 42 Cal. A. 694, 
184 P 690. 
Conn.—State v. Carroll, 38 Conn. 


449, 9 AmR 409; Trinity College v. 
Hartford, 32 Conn. 452. 
en v. Jonesboro, 63 Ga. 
52. 

Ind.—State v. Frentress, 37 Ind. A. 
245, 76 NE 821. 


Iowa.—Cochran v. McCleary, 22 
Iowa 75. 
Kan,—Humphrey vy. Pratt, 93 Kan. 


413, 144*P 197. 

Ky.—Ball-v. George M. Eady Co., 
193  Keyo>813, 237. SW. 670; ‘Com-eSv. 
Livingston, 171 Ky. 52, 186 SW 916; 
Léwin v. Ft. Mitchell, 148 Ky. 816, 
147 SW 922; Reuter v. Meacham Con- 
tracting  Co., .143' Ky. 557, 136 Sw 
1028, AnnCas1912D 265; Overall v 
Madisonville, 125 Ky. 684, 102 SW 
278, 81) KyL 278,.) 12) uURANS* 433. 
Yaney v. Fairview, 66 SW _ 636, 23 
KyL, 2087; Rice v. Com., 3 Bush 14. 

Md.—Koontz vy. Hancock, 64 Md. 
134, 20°-A 1089. 

Mich.—Wattles v. Upjohn, 211 
Mich. 514, 179 NW _ 335; Connine v. 
Smith, 190 Mich. 631, 157 NW 450, 
452 [cit Cye]. 

Miss.—Coker v. Wilkinson, 142 
Miss. 1, 106 S 886; Greene v. Rienzi, . 
87 Miss. 463, 40 S 17, 112 AmSR 449. 

Mo.—In re Oak St., 308 Mo. 494, 
273 SW 105; Parker-Washington Co. 
v. Field, 202 Mo. A, 159, 214 SW 402; 
Hilgert v. Barber Asphalt Pav. Co., 
107 Mo. A. 885, 81 SW 496; Akers v. 
i laa ar 97 Mo. A, 620, - 71 SW 

Nebr.—State v. Gray, 23 Nebr. 365, 
36 NW 577.. 
sane H.—Tucker vy. Aiken, 7 N. H. 


N. J.—Harrison v. Madison, 81 N. 
J... 21, 78 Ae 665 satis '82.Ne Tie ie 
527, 81 A 755]; Lang v. Bayonne, 74 
N. J. Li. 456, 68 A 90, 15° LRANS' 938, 
122 AmSR 391, 12 AnnCas 961; Long 
v. Bayonne, 73 N. J. L. 109, 62 A 270. 

N. Y.—Peo. v. Lister, 106 App. Div. 
61, 93 NYS 830; Canaseraga’ vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a. 


§§ 1055-1057] 


provided for by a cbarter, who have a fixed tenure 
of office, and are required to give bonds, are mu- 
nicipal officers where the charter defines officers as 
those holding situations under the city government 
or its departments with an annual salary or for a 
fixed definite term of office, and the forms of official 
oath and bond prescribed refer to their positions 
as officers,’® notwithstanding the word ‘‘employee’’ 
is used in the authority conferred by the charter.’® 
Notwithstanding a municipal corporation employs 
a regular counsel on a salary, it may employ an asso- 
ciate counsel to assist its city attorney in any case 
where its authorities deem it necessary." 
Appcintment.’* Where the charter so provides, 
the appointment of deputy officers cannot be made 
without the consent of the city council.*® Under a 
statute authorizing city clerks, with the consent of 
the common council, to appoint assistants, such ap- 
pointments are valid without the consent of the 
mayor, a further provision requiring the approval of 
the mayor to all resolutions being inapplicable.*® 
And a charter providing that the city attorney 
‘¢shall receive such compensation as the city council 
by ordinance or the order of appointment shall al- 
low’’ and authorizing it ‘‘to audit and allow all 
just claims against the city, and direct the payment 
of such as are allowed’’ does not authorize the 
enactment of ordinances authorizing the city attor- 
ney ‘‘to appoint as many assistant attorneys as 
the mayor may deem necessary.’’*t A deputy tax 
commissioner does not hold a confidential relation 
to the tax commissioner and is not a ‘‘deputy’’ 
within the meaning of a statute prohibiting the 
removal except for cause after a hearing of a vet- 
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eran soldier holding an appointive position in a city, 
provided this shall not apply to the position of 
‘*private secretary’’ or chief clerk or deputy of any 
official of department or to any other person holding 
a confidential relation to the appointing officer.’? 

Authority and duties. The duties of deputies are 
coextensive with the duties of their principals and 
their official acts are as valid in all respects as 
the acts of the principals when appointed in ae- 
cordance with charter provisions authorizing such 
appointment.** A statute providing that every offi- 
cer who shall receive any money to be paid over 
to the city shall, before he shall be entitled to 
receive any salary, make a return to the comptroller 
showing the amount thereof, has been held to ap- 
ply only to the officers themselves and not to their 
assistants and subordinates.®4 

[§ 1056] 10. Term of Office**—a. Definition. 
‘Term of office’’ is a phrase used to prescribe the 
period ,of time during which one regularly chosen 
by election or appointment and inducted into an 
office is entitled to hold the same, perform its fune- 
tions, and enjoy its privileges and emoluments.*® 

[§ 1057] b. Commencement of Term. The time 
when a term of office commences is usually fixed 
by law.®* Statutes fixing the time of commence- 
ment of a term in contravention of constitutional 
provisions are of course void. When no date for 
beginning a term of office is fixed by law, the term 
usually begins on the day of appointment.8? But 
when the appointee or person elected is allowed 
a designated time wherein to qualify by oath or 
bond, or both, the term begins from the date of 
qualification.°° Where the statute provides that, 


Green, 88 NYS 539; Peo. v. Albertson, 
8 HowPr 3638. 

N. C.—State v. Wolfenden, 74 N. C. 
103; Trenton v. McDaniel, 52 N. C. 
LOT: 

Oh.—Scovill v. Cleveland, 1 Oh. St. 
126; Bruggeman y. Cleveland, 24 Oh. 
Cie Cr INVS 2094: 

Or.—Smith v. Jefferson, 75 Or. 179, 
146. P 809; Bennett Trust Co. V. 
Sengstacken, 58 Or. 333, 113 P 863. 

Pa.—Warner v. Coatesville, 231 Pa. 
141, 80 A 576; Keeling v. Pittsburg, 
etc., R: Co., 205 Pa. 31, 54 A 485. 

R. I.—Murphy v. Moies, 18 R. I. 
100, 25 A 977. : 

Tex.—Christine v. Johnson, (Civ. 
A.) 255 SW 629; Graves v. O’Neil, 
(Civ. A.) 189 SW 778; Cole v. Forto, 
(Civ. A.) 155 SW 350; Nalle v. Austin, 
49 Tex. Civ. A. 423, 93 SW 141; State 
v. Hoff, (Civ. A.) 29 SW 672 [aff 88 
Tex. 297, 31 Sw 290]. 

Va.—Roche v. Jones, 87 Va. 484, 12 


SE_ 965. 
Wis.—Dean vy. Gleason, 16 Wis. 1. 
[a] MNlustration.—The act of the 


president of a borough council in ap- 
proving a public ordinance during an 
jnterim in the office of mayor is that 
of a de facto officer, affecting the pub- 
lic, which upon principles of public 
policy will be held valid, regardless 
of his de jure rights under act pro- 
viding that, in case of the mayor’s 
absence from the borough for three 
days or of his inability to act by 
reason of Sickness or other cause, the 
president shall perform all his duties 
during Such absence or _ inability. 
Harrison v. Madison, 81 N. J. L. 21, 


oe 665 [aff 82 N. J. L.. 527, 81 A 
755]. 
{b] Power to sign ordinance.— 


Under the act of March 7, 1901 (Pub, 
L. p 20), abolishing the office of 
mayor of Pittsburg, and substituting 
in its place the office of recorder, 
where the mayor holds over until the 
recorder takes his place he has the 
power as de facto mayor to sign or- 
dinances. Keeling v. Pittsburg, etc., 
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R: Co., 205, Pa. 31, 54 Ap 485. 

[ec] Assessment for fire protec- 
tion.—Under Village L. (L. [1897] 
pp 377, 386, c 414) §§ 48, 68, declaring 
that the board of water commission- 
ers shall be appointed by the board 
of trustees, and that all offices, ex- 
cept certain specified ones, not in- 
eluding water commissioner, shall be 
appointive, a water commissioner 
verbally appointed by the board of 
trustees is an officer de facto for the 
purpose of making an assessment for 
fire protection under § 230 (p 435), 
as amended by L. (1902) p 1628 


ce 591. Canaseraga v. Green, 88 NYS 
539. 
{d] Enjoining exercise of func- 


tions.—De facto officers cannot be en- 
joined from performing the duties of 
their offices merely because they are 
such; it must also-appear that they 
are abusing or about to abuse their 
possession of official power to the 
public injury, and that the public 
will sustain no damage by the sus- 
pension for an indefinite time of all 
city government. State v. Wolfen- 
den, 74 N. C. 103. 

75. Williams v. St. Louis, 213 Mo. 
403, 111 SW 1165; Butterfield v. St. 
Louis, 213 Mo. 402, 111 SW 1165; 
Basse v. St. Louis, 213 Mo. 401, 111 
SW 1165; Gracey v. St. Louis, 213 
Mo. 384, 111 SW 1159. 

76. See cases supra note 75. 

77. Vicksburg Water Works Co. v. 
Vicksburg, 99 Miss. 132, 54 S 852, 33 
LRANS 844, AnnCas1913D 917. 

78. Of officers generally see supra 
§§ 982-1015. 


79. Humphreys v. Stevens, 49 Ind. 
491. 

80. Byrne v. Raymond, 89 N. J. L. 
96, 97 A 773. 

81. Huron v. Campbell, 3 S. D. 


309, 53 NW 182. 

82. Peo. v. Barker, 14 Misc. 360, 
35 NYS 727. 

Removal of officer generally see su- 
pra §§ 1079-1137. 

83. Tower v. Welker, 93 Mich. 332, 


53° NW 527; Hammond v. Ricker, 66 
Misc. 526, 121 NYS 696 [rev 140 App. 
Div. 19, 124 NYS 406 (mod 140 App. 
Div. 921, Hl2% NYS 9423) and vafts200 
Ni Y. 52:7, 93) IN 91122);7. 

[a] Under Buffalo City charter the 
only officer in the Buffalo corporation 
counsel’s office authorized by law to 
act in place of the corporation eoun- 
sel is the city attorney, who is di- 
rected by the charter to perform such 
duties in the absence or inability of 
the counsel to act, the duties of the 
deputy assistant city attorney being 
limited to those services which the 
corporation counsel may assign to 
him, and the managing clerk being 
required to keep the records of the 
office and perform any other duties 
to which he shall be assigned. Ham- 
mond v. Ricker, 66 Mise. 526, 121 NYS 
696 [rev 140 App. Div. 19, 124 NYS 
406 (mod 140 App. Div. 921, 127 NYS 
1123) and aff 200 IN. Y.°527/493 INE 


1122) ). 

84. Gale v. New York, 8 Hun (N. 
Xe) 370. 

85. Term of office of departmental 


officers see infra §§ 1257, 1276, 1286, 
1300, 1348, 1512, 1534, 1562, 1578. 
86. Smith Mun. Corp. § 166. 

also Officers £29 Cye 1396]. 

87. State Ww. Jonas; 27 °-la.- Ann: 
179; Bakely v. Nowrey, 68 N. J. L. 
95, 52 A 289. 

88. Peo. v. Fitzgerald, 180 N. Y. 
269, 73 NE 55, 34 NYCivProc 56 [aff 
96 App. Div. 242, 89 NYS 268] (hold- 
ing that L. [1901] p 42 c 466 § 94, 
providing that the term of an incom- 
ing mayor of the city of New York 
shall commence at noon on the first 
day of January after his election is 
void under Const, art 12 § 3, provid- 
ing that the terms of mayors of cities 
except of the third class shall expire 
at the end of an _ odd-numbered 


year). 
Hale v. Bischoff, 53 Kan. 301, 


See 


89. 
86 P 752; Haight v. Love, 39 N. J. L. 
476, 23 AmR 234. .- 

90. Peo. v. Callaghan, 83 Ill. 128. 


t 
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when one elected for an unexpired term shall enter 
upon the discharge of the duties of the office, the 
term of one so elected does not begin until such 
time notwithstanding there has been no appoint- 
ment for the interim as authorized by the statute.°* 

[§ 1058] c. Duration—(1) In General. The phrase 
‘‘term of office’’ is usually understood to apply to 
a. fixed and certain term established by law for the 
performance of certain official duties.°2 But al- 
though the phrase does not mean the term of actual 
service,®* it may be used with reference to a period 
uncertain in its duration depending upon the per- 


formance of the duties prescribed,®* upon the favor . 


of the appointing power,®>. or upon a recall pro- 
vision in the charter.°® But an officer who is sub- 
ject to removal at the pleasure of the appointing 
power has no term of office within the meaning of 
an article of the constitution providing that in no 
case shall the salary of any public official be changed 
after his appointment during his term of office.®? 
That the powers, duties, and compensation of an 
officer are changed during his incumbency does not 
affect his tenure of office.°8 And a provision lim- 
iting the compensation of charter commission 
members to a certain period does not limit their 
authority to act to such period.°® The fact that 
the adoption of a charter vacates an office as of 
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the date of its adoption does not in itself affect the 
term of such office. Where a statute provides not 
that a city solicitor shall act as prosecuting at- 
torney of the police court, but that he shall be prose- 
cuting attorney of such court, the appointment by’ 
him under authority of the council of an assistant 
prosecuting attorney for such court does not have 
the effect of terminating the tenure of the former to 
that office.2 In some states it is held that the Civil’ 
Service Law was not intended to apply to officials 
having a definite term of office so as to fix a tenure 
different from that which the statute creating the 
office prescribed.® 

If no definite term is fixed, the office is held 
for the term of the appointing power; or at the will 
of the authority which conferred it,> provided the 
term so conferred does not extend beyond that of the 
appointing power.® Although it has been held that, 
where the term of employment of the head of a 
department is not fixed by law, it is not coterminous. 
with the terms of the office of those to whom he 
owes his appointment, but continues until he is 
removed as provided by law.’ 

[§ 1059] (2) How Fixed—(a) By Constitution. 
The duration of the term may be fixed by the con- 
stitution, and when so fixed, it is not competent. 
for the legislature to extend their terms by provid- 


91. State v. Koeln, 270 Mo. 174,| the term of actual service, the phrase | 694, 58 SW 295. 
192 SW 748. ‘during their term of office’ would W. Va. — Hunter v. Berkeley 
92. Ky.—Speed v. Crawford, 3] have been substituted by the phrase] Springs, 47 W. Va. 343, 34 SE 729. 
Mete. 207. ‘during the term of actual service.’” {a] Secretary of the mayor of 


Mass.—Prince vy. Lynn, 149 Mass. 
193, 21 NE 296. 

N. J.—Woolley v. Flock, 92 N. J. 
L. 65, 105 A 489; Sperry v. “Barber, 
TON: Je 154, 71 Ai645 Gibbs v. Mor- 
gan, 39 N. J. Eq. 126. 

N. Y.—Peo. v. Lacombe, 99 N. Y. 
43, 1 NE 599; Peo. v. Breen, 53. N. Y. 


uper. 167. 
Pee Coun v. Samuel, 238 Pa. 155, 
85 A 1101. 

S. D.—Somers v. State, 5 S. D. 321, 
58 NW 804. 

[a] The word “assessors” includes 


not only election or assistant assess- 
ors, but also city and property as- 
-sessors, and the term of a property 
assessor is limited to the period set 
forth in the schedule to the constitu- 
tional amendments applicable to “as- 


sessors.” Com. v. Samuel, 238 Pa. 
155, 85 A 1101. 
{b] Commission government. — 


Where it is provided that commis- 
sioners who are elected for a term 
of four years shall at their first meet- 
ing after their election choose one of 
their members as the “presiding offi- 
cer of the board of commissioners,” 
and as such “mayor,” the office of 
“presiding officer’ and ‘“‘mayor” is 
fixed for the same term of four years, 
and not merely at the will of the 
board of commissioners, since this 
function of choice they are permit- 
ted to discharge but once. Woolley 
v. Flock, 92 N. J. L. 65, 105 A 489. 

{c] erm of office of a deputy re. 
ceiver of taxes is a term fixed by 
law, being coterminous. with the term 
of the receiver, whose deputy he is. 
Sperry v. Barber, 77 N. J. L. 54, 71 
A 64. : 

93. Marbella v. Samson, 22 Philip- 
pine 400,. 406. 

“The statute, however, is broader, 
It used the phrase ‘during their term 
of office’. In reading said section it 
will be noted that inspectors. of elec- 
tions are appointed for a term of two 
years. Statutes should be construed 
so as to give every word and phrase 
used its common and approved mean- 
ing. If it had been the intention of 
the Legislature to limit the prohibi- 
tion to the term of actual service, or 
simply to make-inspectors of elec- 
tions ineligible to other offices during 


Marbella v. Samson, supra. 

94. State v. Alt, 26 Mo. A. 673. 
“95. State v. Alt, supra. 

96. Bonner vy. Belsterling, 104 Tex. 
432, 188 SW 571. 

[a] Officer elected subject to the 
recall provision in the charter may 
not urge that his removal from office 
by a recall deprives him of the bene- 
fit of his term of office without due 
process of law, he not securing the 
right to hold the office contrary to the 
wishes of the people electing him. 
Bonner v. Belsterling, 104 Tex. 432, 
138 SW 571. 

97. State v. Oklahoma City, 38 
Okl. 349, 134 P 58. 


98. Hunt vy. Sanders, 30 R. I. 480, 
76 A179, ; 
99. Harvey v. Port Huron Commn., 


225 Mich. 368, 196 NW 379. 

1. Atty.-Gen. v. Loomis, 225 Mass. 
372, 114 NE 676. 

{a] Charter held not to affect the 
term of a city clerk as established by 
general laws, but merely to vacate all 
officers as of the date of its adoption. 
Atty.-Gen. v. Loomis, 225 Mass, 372, 
114 NE 676. 

2. State v. Davies, 10 Oh, Cir, Ct. 
NAS.95175530 (Ons GIF ACty 27103 

8. Browne v. Hagen, 91 N. J. L. 
544, 104 A 207; Fagan v. Morris, 84 
Nie. Ls 759) 986: A. 1L02 ifaftr sso Ny oP 
L. 3, 84 A 1067]. 

4 Hayes v. Mobius, 96 N. J. L. 88, 
Wi Ay £3) 

Cal.—_McKannay v. Horton, 151 
Cal. . 714, (99> Pl-598) 122 AmSRi4e; 
13 LRANS 661, 

Ind.—State v. Curtis, 180 Ind. 191, 
102 NE 827;.Douglas v. Rights, 68 
Ind. A. 111, 119 NE 1017. 

Ky.--Parsons) vi) Breed 5126 eke 
759, 104 SW 766, 31 KyL 1136. 

Mo.—State v. Alt, 26 Mo.- A. 673. 

N. J.—Biddle v. Atlantic City, 91 
N. J. L. 679, 108. A 386; Gilhooly’ v. 
Hudson County, (Sup.) 43 A 569. 

N.. Y.—Peo: v. Wells, 178 N. Y. 135, 
70 NE 218. 

Oh.—Slatmyer v. Springborn, 5 Oh. 
Cir,..Ct.N.. S. 89,26 Ob (CirACte 100; 

Pa.—Field v. Girard College, 54 Pa. 
233. 

S. D.—Somers v. State, 5.S. D. 321, 
58 NW 804. 

Tenn.—State v. Williford, 104 Tenn, 


San Francisco, who holds his position. 
only during the mayor’s pleasure, is 
removed when, after his appointment, 
a vacancy in the mayor’s office oc- 
curs, and the mayor elected to the 
vacancy appoints another secretary. 
McKannay v. Horton, 151 Cal. 711, 91 
P 598, 121 AmSR-146, 13 LRANS 661. 

6 Augusta v. Ramsey, 43 Ga. 140; 
Egan v. St. Paul, 57 Minn. 1, 58 NW 
267; Richmond Mayoralty Case, 19. 
Gratt. (60 Va.) 673. 

7. Ahia v. Abshire, 27 Hawaii 791; 
Ahia v. Cain, 27 Hawaii 770. 

8 See constitutional provisions. 

{a] In California.—(1) The com- 
missioners appointed under the act 
to fund the floating debt of the city 
of San Francisco, and to provide for 
the payment of the same, are not offi- 
cers, within the meaning of Const: 
art 11 § 7, which provides that no 
officer shall hold office for more than 
four years. Peo. v. Middleton, 28 Cal. 
603. (2) The provisions of Const, 
art 22 § 10, that the term of all offi- 
cers elected at the first election, un- 
der the constitution, shall be one 
year Shorter than the regular term, 
etc., refer only to the officers men- 
tioned in § 20 of art 20, “as provided 
for by this Constitution,” and not to 
municipal or county officers. Barton 
v. Kalloch, 56 Cal. 95, 

{[b]_ In Kentucky (1) Const. § 160, 
providing that when certain city offi- 
cers, including treasurer, assessor, 
and civil engineer, shall be appointed 
or elected as the general assembly 
may by a general law provide, their 
term of office shall be four years, and 
until their successors are appointed, 
does not apply to officers elected un- 
der a city charter before the passage 
of any general law regarding the elec-— 
tion of such officers. Lexington y. 
Wilson, 97 Ky. 707, 31 SW 471,17 KyL. 
435. (2) Under Const. § 167, provid- 
ing that city officers shall be elected 
as provided in their charters, until 
the general election in 1898, and until 
their Successors shall be qualified, at 
which time the terms of all such offi- 
cers shall expire, and at that election 
all officers shall be elected, etc., the 
term of a mayor elected in October, 
1892, expired at the general election 
in. November, 1898. Jones v. Wil- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 105 


9-1060] 


ing that officers shall hold over 


cessors -have been elected and have qualified, or 
beyond the term fixed in the constitution. 

[§ 1060] (b) By Statute. If the duration of the 
term of office is not fixed by the constitution,’ 
then it may be prescribed by the legislature, either 
in the charter or by general law.1! 
the term or the time of its commencement when 


shire, 98 Ky. 391, 33 SW 199, 17 KyL 
989 [foll Johnson y. Wilson, 95 Ky. 
415, 25 SW 1057, 15 Kyl’ 852]. (3) 
Const. § 160, expressly makes two 
years the term of office of city legis- 
lative boards generally. In the next 
clause the manner of electing such 
boards in cities of the first and sec- 
ond class is prescribed, and the 
Succeeding clause provides’ that 
“other officers” of towns or cities, if 
elected by the voters thereof, shall 
hold office for “four years, and until 
their successors shall be qualified.” 
The provision as to the terms of of- 
fice of “other officers” was plainly 


.exclusive of the provision as to the 


terms of city legislative boards, and 
was not open to construction. Mc- 
Dermott vy. Louisville, 98 Ky. 50, 32 
SW 264, 17 KyL 617. 

[ec] In Pennsylvania, the schedule 
to constitutional amendment of 1909, 
(1) which was adopted to bridge the 
channel between the old and new 
systems of government, applies to 
the terms of existing as well as fu- 
ture officers. Meisel v. O’Neil, 233 
Pa. 218, 82 A 71. (2) And under its 
provisions the term of the office of 
the mayor of the city of Pittsburgh, 
elected November, 1909, for three 
years, was extended for one year, so 
that a primary election for candi- 
dates for that office in September, 
1911, and an election in November, 
1911, was unnecessary. Meisel v. 
O’Neil, supra. (3) And the term of a 
treasurer of a city of the third class 
who had been elected in 1909 for 
three years was extended for one 
year so that no valid election to fill 
such office could be held in Novem- 
ber; 1911. Comsv, O'Neil, 233 Pa. 218, 
82 A 78. 

9. Byrne, etc., Coal Co. v. Louis- 
ville, 189 Ky. 346, 224 SW 8838; Louis- 
ville v. Ross, 1388 Ky. 764, 129 SW 
101; Bennett Trust Co. v. Sengstack- 
en, 68) (On), 330, 113' P8635 ‘Com: ~v. 
McAfee, 237 Pa. 320, 85 A 413; Calla- 
ghan vy. McGowan, (Tex. Civ. A.) 90 
Sw 319. 

{a] Effect of pro tempore appoint- 
ment.—A statute, providing that one 
of the five commissioners of an in- 
corporated port shall hold office until 
the ist of January following the suc- 
ceeding general election, and that the 
remaining three shall hold office until 
the 1st of January following the sec- 
ond general election, does not violate 
Const, art 15 § 2, limiting tenure of 
officers created by the legislature to 
four years, as that section must be 
read in connection with art 2 § 12, 
which provides that an appointment 
pro tempore shall not be reckoned as 
a part of a term, and under which the 
appointment of the commissioners for 
the first term was a pro tempore ap- 
pointment. Bennett Trust Co. v. 
Sengstacken, 58 Or. 883, 113 P 863. 

[b] Appointment during good be- 
havior.—(1) A provision of a city 
charter placing the police and fire 
departments under a civil service 
commission, and declaring that the 
appointees thereof shall hold their 
positions during good behavior, is not 
invalid as violative of a constitu- 
tional provision declaring that the 
duration of offices not fixed by the 
constitution shall never exceed two 
years, the provision meaning that the 
appointee shall hold office during 
good behavior, not exceeding the con- 
stitutional limit. Callaghan v. Mc- 
Gowan, (Tex. Civ. A.) 90 Sw 3:19. 
(2) It has been held, however, that a 
provision of the bill of rights for- 
bidding the general assembly to creé- 
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until their sue- 


otherwise.!2 


The length of 


ate any office, the appointment of 
which shall be for a longer time than 
a term of years, when construed with 
other provisions of the constitution, 
was not intended to apply to ap- 
pointive officers and to limit their 
appointment to a term of years, and 
that thus the legislature was not 
forbidden to provide for the appoint- 
ment of policemen to hold office 
either during good behavior or at the 
pleasure of the appointing power. 
Louisville v, Ross, 138 Ky. 764, 129 
Sw 101. Compare Neumeyer vy. 
Krakel, 110 Ky. 624, 62 SW 518, 23 
KyL 190 (where it is. held that under 
the ahove prohibition of the bill of 
rights construed with provisions of 
the constitution, appointive city offi- 
cers could not by statute be given a 
term longer than four years, and, 
therefore, provisions, in effect that 
policemen shall not be removed by 
the board of safety during good be- 
havior, are void to the extent that 
they attempt to give a term of more 
than four years). 

10. See supra § 1059. 

11. Ga.—Collins v. 107 
Ga, 423, 33 SE 444. 

Ind.—Kimberlin vy. State, 130 Ind. 
120, 29 NE 773, 830 AmSR 208, 14 
LRA 858. 

Iowa.—King v. Ottumwa, 148 Iowa 
411, 126 NW 943; Sherman vy. Des 
Moines, 100 Iowa 88, 69 NW 410. 
se anes v. Newport, 119 SW 

Mich.—Atty.-Gen. v. Shekell, 138 
Mich. 287, 101 NW 525. \ 

N. J.— Vreeland v. Pierson, 70 N. J. 
L. 508, 57 A 151; In re Passaic Sewer 
Assessment, 54 N. J. L. 156, 23 :A 
by Wis 
N. Y.—Abrams v. Horton, 18 App. 
Div. 208, 45 NYS 887. 

Oh.—State, v. Brady, 42. Oh. .St. 
504; State v. Sauire, 89 Oh. St. 197. 

Or.—David vy. Portland Water Com- 
mittee, 14 Or. 98, 12 P 174. 

Pa.—Com. vy. Atwood, 11 Pa. Dist. 
581: -Com. v. Strattan, 11. Pa, Dist 
578; Com. v. Galloway, 16 Pa. Co, 442. 

Tex.—Stanfield v. State, 83 Tex. 
817, 18 SW 577. 

W. Va.—State v. Pinson, 76 W. Va. 
572, 85 SE 786. 

Wis.—State y. Thomas,, 150 Wis. 
190, 1386 SW 623; State v. McKone, 95 
Wis. 216, 70 NW 164. 

[a] Board of equalization.—W here 
a statute provides that such a board, 
to be selected by the, mayor, shall 
meet on the first Monday of a named 
year and every four years thereafter, 
the fact that the sessions were 
limited to six days in the years fol- 
lowing the quadrennial assessment is 
inconsistent with the idea that a new 
board was to come in annually and 


Russell, 


such board holds for four years. 
Rieder v. Newport, (Ky.) 119 SW 
1188. 

{b] Newly-incorporated borough. 


—(1) Where a statute ordains that 
the qualified voters of every borough 
in the commonwealth of Pennsylva- 
nia shall, on the third Tuesday of 
February, Anno Domini 1894, and 
triennially thereafter, vote for and 
elect a properly qualified person for 
chief burgess in each of such bor- 
oughs who shall serve for the term 
of three years and shall not be eligi- 
ble to the office for the next succeed- 
ing term, and the court, by virtue of 
the power confirmed by law, fixes the 


first election for May, 1894, the bur- 
gess then elected holds until the next 
triennial February election and not 
merely until the next annual spring 
election, Com. v. Galloway, 16 Pa. 
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established by the legislature may be repealed by 
the adoption of a constitutional provision providing 
Where the law prescribes the term 
of a municipal officer, it is beyond. the power of a 
board to elect for a greater or less term, or for 
an indefinite term; and an attempt to do so will 
not constitute a valid appointment, but, will still 
leave a vacaney.'® 


And where a statute provides a 


Co. 442. (2) The Act of May 22, 
1895, P. L. p 109, which provides the 
manner of the election of councilmen 
of a borough “at the first election of 
borough officers next ensuing the 
passage of this Act, .. .”’ contem- 
plates and embraces not only the 
election held in February, 1896, but 
also the first election held in all 
boroughs incorporated after the pas- 
sage of the act. The special election 
held on the incorporation of a bor- 
ough is such a first election, and the 
Act provides necessarily for irregular 
terms of service of the councilmen 
then elected. Com. vy. Atwood, 11 Pa. 
Dist. 581. (3) Where the time of 
election was fixed by court because 
the corporation has come into exist- 
ence Since the preceding February 
election, when the corporate officers 
would have been regularly and le- 
gally elected, the election has the 
same force and effect as if it had 
been held at that time, and the officers 
then elected hold office until the tri- 
ennial election fixed by the various 
acts for the respective offices. Com- 
v.. Strattan, 01, Pa. Dist. 578. 

[c] Elective and appointive offices. 
—Under statutes providing for a dif- 
ferent tenure of office for elective 
and appointive officers, the word 
“appointment’’ generally means the 
designation of a person to hold an 
office by an individual, or a limited 
number of individuals to whom the 
power of selection has been dele- 
gated, while the word “election” is 
properly applied to the choice of an 
officer by the votes of those upon 
whom the law has conferred the right 
of electing such officer. Under this 
rule the choice of an officer by the 
common council is an election. State 
v. Brady, 42 Oh. St. 504; State v. 
Squire, 39 Oh. St. 197. 

{d] Provision for biennial ap- 
pointment does not necessarily fix a 
term of two years. Peo. v. Tremain, 
68 N. Y. 628; Peo. v. Kilbourn, 68 
ING Yon 4 toe 

Le] Applicability of  statute.— 
Where a statute provides that at the 
annual election in a named year the 
president and one half of the 
trustees of villages shall be elected 
for one year and the other half of 
the trustees for two years, and that 
each year thereafter one half of the 
trustees shall be elected for two 
years, provided that in villages hav- 
ing an odd number of trustees the 
boards shall by ordinance determine 
the number to be elected in such 
year for one year and the number 
for two years, it must be held to 
have reference alone to villages in- 
corporated : under special charters, 
where it appears that no village in- 
corporated under the general law has 
an odd number of trustees, State 
Wise homes 150 Wis, 190, 136 NW 


{f] Discriminatory statute.—Act 
March 5, 1885 el 1 § 1, establishing 
the tenure of officers and men of 
the police department of any city to 
be during good behavior, except 
where the term of office is fixed by 
statute, was held invalid, because 
the regulation it introduces, and the 
exception by which the regulation is 
limited, give different cities a differ- 
ent kind of tenure of. office and fix 
no regulation common to all. New 
Brunswick v. Fitzgerald, 48 N. J. L. 
457, 8 A 729. 

12. McMurray v. Hollis, 5 Wash. 
458, 32, P 293. 

13... Salter +-yv..-Burk> -83-—-N,-.d-- .- 
152, 838 A 9738. 
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definite term, an officer appointed thereunder is 
entitled to serve such entire term, although his 
written appointment omits defining his official term, 
and his bond recites a shorter term.'* 

af § 1061] (c) By Municipality or Other Delegated 
Authority. The authority to preseribe the term of 
office may also be expressly or impliedly delegated 
to the municipality.° Thus the delegation of the 
power to appoint a subordinate officer whose term 
is not fixed confers on the appointing power au- 
thority to determine its tenure,'® and in such a case 
the appointment by a city council, for a definite 
time, of a city officer entitled to compensation for 
his services, if accepted by him, constitutes a con- 
tract between him and the city, which cannot be 
changed by a subsequent ordinance of the city and 
vote of the city council, without his consent.17 But 
a municipality cannot by ordinance fix a term for 
an office that has been placed by the legislature 
at the pleasure of the appointing power,’® nor may 
it so fix a term that is repugnant to its charter.1® 
The legislature may also confer upon a board of 
the municipality the right to fix the tenure of 
office of officers to be appointed by it,?° and the 
fixing of a term by a board does not deprive it of 
its statutory right to remove an appointee at pleas- 
ure,” but when commissioners have acted in pur- 
suance of the powers thus conferred, and by a by- 
law fixed the time of the election of such officers, 
they are, without a change in the by-law, powerless 


14 Williams v. St. Louis, 213 Mo. 
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to hold the election at any other time.” 

[§ 1062] (3) Curtailing Future Power of Ap- 
pointment. Except where the legislature has com- 
mitted to the city the power to pass ordinances regu- 
lative of the office in question,’* a municipal body 
in which the appointing power is lodged cannot, by 
appointing for a specific term, create a condition 
that curtails the power of appointment otherwise 
possessed by its successors,”* although there is au- 
thority to the contrary.”® 

[§ 1063] d. Effect of Filling Vacancies*°—(1) In 
General. As a general rule one appointed to fill a 
vacant office holds only until the expiration of the 
regular term.?7 But where a statute permits an 
election for the full term upon the death of an 
incumbent, one elected for such term will not be held 
to hold merely for the unexpired term.*® But where 
a mayor, mistakenly supposing that he has power 
to make an ad interim appointment of a city officer, 
assumes to exercise that power and that alone, the- 
appointment cannot be deemed an appointment for 
a full term, which the mayor had the power but 
not the intention to make.?® Where an election held 
to fill a vacaney is void, one previously appointed 
to fill the vacancy continues to hold under that ap- 
pointment, although he was voted for at the void 
election and declared elected;*° and it has been 
held that such an appointee holds until a successor 
has been duly elected and qualified, notwithstanding 
an election provided for by the statute may have 
Appraisers, 1 Pa. Dist. 64; 
Jackson, 16 Pa. Co. 561. 


Utah.—Peo. vy. Hardy, 8 Utah 68, 29 
PwLirs 

Wis.—State v. Hadley, 7 Wis. 700. 

[a] Aldermen of the city of New 
York are constitutional officers, and 
the right of the aldermen under a 


Comyaave 


403, 111 SW 1165; Butterfield v. St. 24. Peal v. Newark, 66 N. J. L. 
Louis, 213 Mo. 402, 111 SW 1165;| 265, 49 A 468; Mathis. v. .Rose, 64 
Basse v. St. Louis, 213 Mo, 401, 111| N. J. L. 45, 44 A 875; ate v. Lane, 
SW 1165; Gracey v. St. Louis, 213}53 N. J. L. 275, 21 A 302; Adams v. 
Mo. 384, 111 SW 1159. Haines, 48 N. J. L., 25, 8 A 1723; 
: 15. Ill—Peo. v. Blair, 82 Ill. A. Sea v. Hudson County, 44 N. J. L. 
70. } 

Md.—Field v. Malster, 88 Md. 691, 25. Anderson v. Camden, 58 N. J. 
41 A 1087. 71515, 1 6233 AN S46. 


Sanees —Chase v. Lowell, 7 Gray 33. 
H.—State v. Wimpfheimer, 69 

N. ei 166, 38 A 786. 
N. J.— Cleary v. Trenton, 50 N. J. 

En) 3315 13.) AL '228; 

[a] During good behavior.—Under 
such a statute the municipality may 
fix the term of office during good 
behavior. Cleary v. Trenton, 50 N. J 
L. 331, 13 A 228. 

[b] A city may establish by or- 
dinance the term of office for those 
of its officers whose terms are not 
fixed by law. State v. Wimpfheimer, 
69 N. H. 166, 38 A 786. 

16. Robertson v. Coughlin, 196 


Mass. 539, 82 NE 678, 13 AnnCas 804. 
17. Chase -v.’. Lowell, "7 Gray 
(Mass.) 33. 
18, \Uifert wv, Vogtpoth/ Ne Ja! 


621, 48 A 574 [aff 65 N. J. L. 377, 


47 A 2251]; Van Fleet v. Walsh, 123 
Misc. 316, 202 NYS 745; 749 [cit 
Cyc]. 

19. Stuart v. Ellsworth, 105 Me. 


523 aoueAL D9: 

[a] Where the charter of a city 
provided for an annual election by 
the mayor and aldermen of all nec- 
essary subordinate officers for the 
ensuing year, that all officers should 
be chosen and vacancies supplied for 
the current year, and that such of- 
ficers should hold their offices dur- 
ing the ensuing year, and until 
others were elected and qualified, an 
ordinance providing that such of- 
ficers shall hold office during good 
behavior is void. Stuart v. Ells- 
worth, 105 Me. 523, 75 A 59. 

20. Meffert v. Brown, 132 Ky. 201, 
116.SW_ 779, 1177. 


21. Hay v. Pleasure Driveway, 
etc., Dist., 181 Ill. A. 23. 
22. Meffert v. Brown, 132 Ky. 201, 


116 SW 779, 1177. 
23. Rohan v. Weehawken Tp., 65 
N. J. L. 490, 47 A 446; Bradshaw 


“The contention is that the city 
council, being a yearly body, cannot 
regulate the appointment of its of- 
ficers for more than one year; tnat 
to hold otherwise would be to detract 
from the power of future city coun- 
cils. This contention is without 
force. While it is true. that one 
council cannot by ordinance bind a 
subsequent council, it is not true 
that, for that reason, an ordinance 
which, by its terms, continues in 
force after the council which passed 
it has ceased to exist, is invalid.’ 
Anderson v. Camden, supra. 

26. Method of filling see supra 
§ 1014%. 
Power to fill see supra § 1012. 

277. EKla.—State v. Philips, 30 Fla. 
SWOT S922) 

Ind.—Carson v. State, 145 Ind. 348, 
44 NE 3860; Parcel v. State, 110 Ind. 
122, 11 NE 4; Parmater v. State, 102 
Ind. 90, 3 NE 382; State v. La Porte, 
28 Ind. 248. 

Kan.—Hale v. Bischoff, 53 Kan. 301, 
36) P 752. 

Ky.—Pence y. Frankfort, 101 Ky. 
534, 41 SW 1011, 19 KyL 721; Hoke 
v. Richie, 100 Ky. 66, 37 SW 266, 38 
SW 132, 18 KyL 546. 

Me. —French v. Cowan, 79 Me. 426, 
10 A 835; In re Opinion of Justices, 
50 Me, 607. 

Mo.—State v. Koeln, 270 Mo. 174, 
192 SW 748; State v. Stonestreet, 99 
Mo. 361, 12 SW 895; State v. Pearcy, 
44 Mo. 159. 


Nebr.—State v. Moores, 56 Nebr. 
1, 76 NW 5038. 
N. Y.—Peo. v. Hogan, 214 N. Y. 


216, 108 NE 459; Schwab. v. Boyle, 
174 App. Div. 443, 160 NYS 894 [aff 
219. -Ni*Y.; 561; 114 NE 1083]. 
Oh.—State vy. Spiedel, 62 Oh. St. 
156, 56 NE 871; State v. Muskingum 
County, 7 Oh. St. 125. 
Pa.—In re Philadelphia Mercantile 


statute providing that any vacancy 
which may occur among the members 
elected to the board of aldermen 
shall be filled by election by a ma- 
jority of all the members elected 
thereto, the person so elected to fill 
any such vacancy to serve for the 
unexpired portion of the term, ex- 
tends no further than to fill the va- 
cancies by choosing successors who 
should serve only until the begin- 
ning of the political year next suc- 
ceeding the first annual election after 
the happening of the vacancies, such 
right being controlled by the article 
of the constitution providing that in 
case of elective officers, no person 
appointed to fill a vacaney shall hold 
his office by virtue of such an ap- 
pointment longer than the commence- 
ment of the political year next suec- 
ceeding the first annual election after 
the happening of the vacancy. Peo. 
v. Hogan, 214 N. Y..216, 108 NB 459; 
Schwab v. Boyle, 174 App. Div. 442, 
160 NYS 894 [aff 219 N.. Y. 561, 114 
NE 1083). 

28. Hornsby v. Perth Amboy, 99 
N. J. L. 277, 123 A 360; McCrellis 
v. Curran, 86 N. J. L. 398, 92 A 84. 

[a] Statute applicable ‘to cities of 
second class not repealed.—The act 
of Febr. 15, 1905, relating to the time 
of election, appointment, ete., of of- 
ficers of towns and other municipal- 
ities, which in § 5 provides that 
vacancies shall be filled for unex- 
pired term only, does not impliedly 
repeal the act of March 25, 1904 
CPL. pp 151), swhieh provides that 
certain officers of cities of the sec- 
ond class shall hold for a term of 
three years, regardless of when ap- 
pornned: Hornsby v. Perth Amboy, 

9 N. J. L. 277, 123 A 360; McCrellis 
2 Curran, 86 N. Jy, Las 18 98,) 92 A> 8i4, 

29. Ped. v. Hall, 204) Ni Wehines 
10 NE 135. 


Pi Lynam v. Com., (Ky.) 55 SWw 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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failed in being held;* but it has been held that, if 
by mistake of law he is elected before this unexpired 
term for a full term, he can hold only for the un- 
expired term for which he is appointed.** Under a 
commission government the right of the director of 
the department of revenue to act as mayor of a 
city in ease of a vacancy in that office does not 
become a fixed right for the unexpired term of the 
retiring mayor, but ceases when the vacancy is filled 
by the election of a new presiding officer.** 

Where an officer dies after his election for a sec- 
ond term and prior to the expiration of his first 
term, an appointment to fill the vacancy ‘‘for the 
balance of the unexpired term’’ is only for the bal- 
ance of the first term, and not for the second 
term.** . 

[§ 1064] (2) Under Particular Statutes. A stat- 
ute providing that, on the mayor’s failure to fill an 
appointive office within a prescribed time after a 
vacaney occurs, the council may make an appoint- 
ment contemplates a mere documentary vacancy, 
not necessarily an actual vacancy, and the fact that 
an incumbent is entitled to hold office until his sue- 
cessor qualifies does not automatically extend his 
term so that there is no vacancy within the meaning 
of the statute.*® Under a statute providing that 
an officer shall hold over after the expiration of 
his term until his successor shall be chosen and 
qualified, but after the expiration of his term the 
office shall be vacant for the purpose of choosing 
his suecessor, where there is a failure, in an annual 
village election, to elect a trustee for a ward, a 
new election must be had for that purpose.*® 

Until next election or a certain time thereafter. 
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Where, by constitution or statute, the officer ap- 
pointed ad-interim holds only until the next elee- 
tion,** or until a day certain following the next 
election,** an appointment to fill the entire unex- 
pired term and extending beyond the time limited 
is invalid,*® and the vacaney is filled by election 
for the rest of the regular term.*? But an ad in- 
terim appointee holds until a lawful election, and 
cannot be displaced by a second appointee.*4 Under 
a constitutional provision that in case of elective 
officers no person appointed to fill a vacancy shall 
hold his office by virtue of such appointment longer 
than the commencement of the political year next 
succeeding the first annual election after the hap- 
pening of the vacancy, the term of a ward super- 
visor elected by a common council to fill a vacaney 
expires on the first of January next succeeding the 
first annual election after the happening of the 
vacancy.*? 

[§ 1065] (3) Under Civil Service Rules. Under 
the rules of some civil service commissions, the 
tenure of office of one appointed by the mayor to 
the municipal service to prevent the stopping of 
public business or to meet an extraordinary emer- 
gency continues until such time as the commission 
certifies suitable persons from an appropriate eligi- 
ble. list to fill the vacancy.* 

[§ 1066] e. Holding Over after Term Expires. 
Where by constitutional or statutory provisions the 
term of office of a municipal officer is extended until 
his successor is duly chosen and has qualified,** there 
being no vacancy in the office,*® the term of office 
does not terminate at the expiration of the period 
for which the officer was appointed or elected,** and 


31. State v. Perkins, 35 Okl. 317, 
730. 
oe Tillyer v. Mindermann, 70 
Ne ie dsae kins Diaaee ba chet S29e 
33. Wille v. Lord, 94 N. J. L. 43, 


Stockwell, 66 Misc. 2, 
NYS 6. 
a ae. Abrams v. Smith, 98 N. J. L. 
DORA Lo ae , 
Ses Matter of Travis, 87 App. Div. 
NYS 534. 
Pee Ponce vy. Frankfort, 101 Ky. 
534, 41 SW 1011, 19 KyL 721; State 
v. Kellaher,.90 Or. 538, 177 P 944. 

[a] If three months intervene be- 
tween the time when the vacancy oc- 
curred which the appointment. is 
made to fill and the next succeeding 
annual election under the constitu- 
tion the officer elected holds only un- 
til the next annual election. Pence 
v. Frankfort, 101 Ky. 534, 41 SW LOTT; 
19 KyL 721. q 

tb). In Nebraska, one appointed to 
fill a vacancy in the office of alder- 
man of a city of the first class hav- 
ing more than forty thousand and 
less than one hundred thousand in- 
habitants holds only until the next 
general election, under Comp. st. 
(1905) ¢ 26 § 107, which is the next 
election at which the vacancy can 
be filled, under § 105, namely, the 
regular municipal election. State v. 
Schroeder, 79 Nebr. 759, 113 NW 192. 

3g. Florey v. Lanning, 90 N. J. L. 
12, 100 A 183. 


39. Florey v. Lanning, supra. 

20. Tillson v. Ford, 53 Cal. 701; 
Com. v. Warwick, 4 Pa. Dist. 601; 
State v. Kerkow, 31 S. D. 491, 141 
NW 377; State v. Cook, 78 Tex. 406, 

96. 
poe State vy. Elliott, 18 Utah 471, 
46. 
Saat oN vy. Erie County, 42 App. 
Div. 510, 59 NYS 476 [aff 56 NYS 
318] 


’ Keefer v. State, 3 Oh. A. 413. 
rr See constitutional and statu- 


visions. 
ane } "Construction of particular pro- 


visions as to holding over.—(1) All 


powers formerly exercised by the as- 
sessors of the old city of Brooklyn 
were by the Greater New York char- 
ter devolved, not upon successors eo 
nomine, but upon other boards or offi- 
cials, leaving the old board, on Jan. 
1, 1898, without any function, power, 
right, or duty; and therefore § 1613, 
which, for the purpose of avoiding 
any possible interregnum, provided 
that all officers should hold over un- 
der the new charter until their suc- 
eessors should be elected and ap- 
pointed, did not operate to thus 
continue in office the former board of 
assessors. Peo. v. Feitner, 30 App. 
Div. 241, 51 NYS 1094 [aff 156 N. Y. 
694, 51 NE 1093]. (2) Greater New 
York Charter (L. [1897] ¢ 878), abol- 
ishing the village of Richmond Hill, 
and providing (§ 1613) that all per- 
sons in office when:-the act takes effect 
shall remain until their successors 
have qualified, applies only to offi- 
cers whose successors are provided 
for in the act. Richmond Hill Fire 
Dept. v. Davies, 25 Misc. 683, 54 NYS 


1077. 

[b] “City officers then in office” 
(1) as used in a statute, providing 
that such officers shall, after the 
adoption of the act, exercise the 
powers conferred on like officers un- 
til their successors are elected and 
qualified, mean the officers elected at 
the municipal election of the previous 
year, and not those elected at the 
time the law was adopted. Crook v. 
Peo. b06 Museo C2)neA constitu- 
tional provision that, in the absence 
of any contrary provision, all officers 
now or hereafter elected or ap- 
pointed, subject to the right of resig- 
nation, shall hold office during their 
official term, and until their succes- 
sors shall be duly elected or ap- 
pointed and qualified, applies to the 
officers of a municipality. State v. 
Lund, 167 Mo. 228, 66 SW 1062, 67 
SW 572. 

{c] Elective officers.—Some of the 
provisions apply to elective officers 
only. Sherman v. Des Moines, 100 
Iowa 88, 69 NW 410; Stubbs v. Gal- 


veston, 3 Tex. Ciy. A. Cas. § 143. 

[d] Retroactive effect—A consti- 
tutional provision that when certain 
city officers shall be appointed or 
elected as the general assembly may 
by general law provide, their term 
of office shall be four years, and un- 
til their successors are appointed, 
does not apply to officers elected un- 
der a city charter before the passage 
of any general law regarding the 
gern phe officers. Lexington 
Vv. ilson, y. 707, 31 SW 
KyL 435. ae 

5. See cases infra note 46; 
Syure ae pap yee 

E, la.—Montgomer 
65 Ala, 201. : eh opal 

‘al.— Ruggles v. Woodl 

430, 26 P 520. aaa tes 
olo.—Peo. v. Herring, 3 ‘ 

1 7S 8, 30 Colo. 445, 
a.—Lambert v. Norman, 119 Ga 

351, 46 SE 433; Scales v. Fa : 

118 Ga. 152, 44 SE 987. ere 

Ill.—Crook vy. Peo., 106 II. 237; 
Peo. v. Fairbury, 51 Ill. 149. 3 

Ind.—State v. Harrison, 113 Ind 
434, 16 NE 384. 3 AmSR 663. : 

owa.—Sherman v. Des Moi 
Towa 88, 69 NW 410. Se ee 

<y.—Bybee v. Smith, 57 Sw Q 
22 KyL 467; Lexington y. Wiles? 
97-Ky. 707, 31 SW 471, 17 KyL 4352 
Johnson v. Wilson, 95 Ky, 415, 25 Sw 
1057, 15 Kyl 852; Bowling vy. Com. 
7 KyL 821, 13 Ky. Op, 1110. ; 

Me.—Bath v. Reed, 78 Me. 276, 4 A 
688; Rounds v. Smart, 71 Me. 380. 


Mass.—MacBrayne v. Lowell 
Mass. 380, 135 NE 311: eesti 
Aylward, 205 Mass. 102, 91 NE 


Mich.—Otto v. Detroit, 1 i 
532, 129 NW 731. Se tae ae 
Minn.—Woodbridge vy. D 
Bb 99, 140 NW 182. swan 
iss.—State v. Cresswell, 117 Miss 
795, 78 S 770; State v. Hays, iss. 
138, - : 38 ys, 91 Miss. 
o.—State v. Lund, 167 Mo, 
sw 1062, 67 SW 572. on, ahaae 
Nebr.—State v. Rosewater, 79 
450, 113 NW 206. ORE 
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no ad interim appointment is valid.*7 But the right 
to hold over under such a statute has been held to 
depend on whether the provisions of the statute are 
fully complied with on the occasion of the officer’s 
appointment.*® Even in the absence of some consti- 
tutional or statutory provision that officers shall 
hold over until their successors are elected, or ap- 
pointed and qualified, municipal officers hold over 
until election or appointment and qualification, un- 
less there is some constitutional or statutory re- 
striction express or implied to the contrary,*® as 
is sometimes the case.®° Thus the phrase ‘‘and no 
longer,’’>! or ‘‘unless sooner removed,’’®? following 
the period fixed for ‘the term, operates to terminate 
the office at the expiration of the period, and a 
vacancy instantly ensues;°* and thereafter the in- 
cumbent is not even a de facto officer.°* Under a 
statute providing that certain officers shall hold 
their offices for one year from the second Monday 
in April of the year when elected, and until their 
successors are qualified, the time between the elec- 
tion of a successor and the time he actually qualifies 
is a part of the preceding term, although the party 
elected is his own successor.®> Officers lawfully 
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holding over continue to exercise the functions and . 
enjoy the privileges and emoluments of office.°¢ 

Abolition of the municipality of which one was 
an officer destroys the ‘‘hold over’’ incident of his 
office.°7 

Effect of resignation. Under such a statute,°® an 
officer whose resignation has been accepted cannot 
be compelled to serve until some one is elected and 
qualified as his suecessor.°® a 

Pending election contest. Where a candidate for 
mayor holds a certificate of election, the incumbent 
has no right to continue in office under such a stat- 
ute on the ground that proceedings contesting such 
election are pending.®° 

[§ 1067] f. Enlargement or Abridgment of Term 
—(1) By Constitution. The term of an officer may 
be extended by a constitutional amendment.®! A 
schedule to a constitutional amendment adopted to 
bridge the channel between the old and new sys- 
tems of government applies to the terms of existing, 
as well as future, officers,®? so as to extend the 
terms of office of aldermen®® or councilmen,** or 
the term of office of an incumbent mayor® or a city 
treasurer.°° But the term ‘‘assessors’’ in an ex- 


N. J—Collins v. Sauer, 89 N. J. L. 
A 897. 

é ot Peo: v. North, 72 N. Y. 124; 
Peo. v. Feitner, 30 App. Div. 241, 51 
NYS 1094 [aff 156 N. Y. 694, 51 NE 
10931; Richmond Hill Fire Dept. v. 
Davies, 25 Misc. 683, 54 NYS 1077; 
Peo. v. Barrett, 8 NYS 677; Peo. v. 
- Bartlett, 6 Wend. 422. — 

N. G.—Markham v. Simpson, 175 N. 
35, 95 SE 106. j 
©: Gi-State v. Kearns, 47 Oh. St. 

566, 25 NE 1027; State v. Bimeler, 15 
Oh. A. 365, 32 O. C._ A. 225; Case 
v, Burrell, 22 Oh. Cir. Ct. N.S. 254. 

Okl.—Oklahoma City v. Saunders, 
460 Oki. 1,147) Pw119l; ‘State, v:)Per- 
kins, 35 Okl. 317, 129 P 730. 

-Pa.—Com. v. O'Neal, 203 Pa. 132, 

34, 
Sa: Punt v. Sanders, 30 R. I. 
480, 76 A 179; In re Budlong, 15 R. I. 

, ATT: 

Gatien Stabbe He Galveston, 3 Tex. 

. Civ. Cas. § 143. 

Gea tearioti vy. Church, 52 Utah 
172 P 701. ; 

Ree as ohnson v. Mann, 77 Va. 265; 

In re Richmond Mayoralty Case, 19 

Gratt. (60 Va.) 673. 

Wash.—State ae Johnson, 135 

sh. 109, 237 P ; 
wey Va.—State v. Curry, 98 W. Va. 
72, 126 SE 489. 
ea Vv. 
uper. ‘ 
ye ha Thus (1) where one is elected 
and has qualified as town marshal 
for one term and is again elected for 
a further term to succeed himself, 
put does not qualify, he holds the 
office under his first election. until 
his successor is elected and _ has 
qualified. Bowling v. Com, 7 Kyl 
821, 13 Ky. Op. 1110. (2) On the 
other hand, where a city engineer of 
a city of the metropolitan class holds 
office until his successor is elected 
and qualifies, the failure of one to 
qualify who has been appointed as 
his successor by the mayor and been 
confirmed by the council, but has not 
taken possession and entered on the 
discharge of his duties, does not 
render the office vacant, and on such 
failure the incumbent. may qualify 

anew, under Comp. St. (1905) ¢ 10 
§ 17. State v. Rosewater, 79 Nebr. 
450, 118 NW 206. ; Ley 

[b] A city attorney is within a 
eonstitutional provision that, with 
the exception of members of the gen- 
eral assembly and members of any 
board or assembly, two or more of 
whom are elected at the same time, 
eyery person holding any municipal 


Montreal, 24 


civil office shall, unless removed ac- 
cording to law, exercise the duties of 
his office until his successor is duly 
qualified. Peo. v. Herring, 30 Colo. 
445, 71 P 413. 

{e] Reasonable time for qualifica- 
ticn of successor.—The charter of the 
city of Montgomery provides’ for 
biennial elections of the city clerk, 
as of the mayor and aldermen; and 
the provision for his continuance in 
Office, in addition to that term, “un- 
til his successor is duly elected and 
qualified,” is only intended to cover 
the reasonable time, varying with 
circumstances, which may be neces- 
sary for his .suecessor to qualify. 
peed vt v. Hughes, 65 Ala. 
[d]° Officers failing to perform 
their duty to order or hold an elec- 
tion for their successors are subject 
to ouster at any time after the ex- 
piration of their term, even though 
the statute authorizes them to hold 
over until their successors are elected 
and qualified. Peo. v. Bartlett, 6 
Wend. (N. Y.) 422. 
st Colo.—Central v. Sears, 2 Colo. 


Mass.—MacBrayne v. Lowell, 241 
Mass. 380, 185 NE 311. . 

Miss.—State v. Cresswell, 117 Miss. 
795, 78 S 770. 

N. J.—State v, Davis, 45 N. J. L. 
390. 

Oh.—State v. Wright, 56 Oh. St, 
540, 47 NE 569. 

‘Compare Vaughan v. Johnson, 77 
Va. 300 (where the cOmmon council 
has authority to fill a vacancy in the 
office of mayor and one who is elected 
to succeed the incumbent fails to 
qualify, an appointment by the coun- 
cil of one who thereafter qualifies 
is sufficient, and the incumbent is not 
authorized to hold over until a suc- 
cessor has been elected by the peo- 
ple and has qualified), 

48. Peo. v. Paynter, 197 Ill. A, 78, 

49. Cal.—Peo. v. Rodgers, 118 Cal, 
393, 46 P 740, 50 P 668. 

Colo.—Central v. Sears, 2 Colo. 588, 

Conn.—State v. Bulkeley, 61 Conn. 
287, 238 A 186, 14 LRA 657. 

Ill.—Peo. v. Blair, 82 Ill. A. 570. 

Nebr.—Hotchkiss v. Keck, 86 Nebr. 
322, 125 NW 509. i 

N. H.—Atty.-Gen. v. Bond, 81 N. H. 
269, 124 A 553,554 [cit Cyc]. 

N. Y.—Peo. v. Ferris. 16 Hun 219 
[aff 76 N. Y. 326]; White v. New 
York, 4 EH. D. Smith 568; De Lacey 
v. Brooklyn, 12 NYS 540. 

Okl.—Terr. v. Jacobs, 12 Okl. 152, 
70 P 197; Wright v. Jacobs, 12 Ok. 


138, 70 P.198. 

Tenn.—State v. Wilson, 12 Lea 246; 
Lynch v. Lafiand, 4 Coldw. 96. 

_Tex.—Keen vy. Featherston, 29 Tex. 
tiene sae 69 SW 983. 

ah.—Henriod v. Church, 52 Utah 
134, 172 P 701; Pratt v. Swan, 1 
fe oe P 1092. Adicts 
7. Va.—Wheeling vy. Black, 2 ‘ 

Va. 266. ° aiies 

But see.McDermott vy. Louisville, 
98 Ky. 50, 32 SW 264, 17 KyL 617 
(holding that the omission ‘of Const. 
§ 160, providing that city legislative 
boards shall hold office for two 
years, to further provide that they 
shall hold until their successors are 
chosen, will not be supplied by the 
courts). 

50. McDermott v. Louisville, 9 
Ky, 50, 32 SW 264, 17 Ky 617; Peo 
v. Tieman, 30 Barb. (N. YUL SRS 


eee 859. And see cases infra notes 
51. Louisville vy. Higdon, 2 
(Ky,) 526. et Wee 


State v. Land, 167 Mo. 
a 0c. 67 SW 572 yar ane 
a Where the incumbent has n 
right to hold over until appointment 
ef his successor, the fact that it has 
been the custom of his predecessors 
so to hold over and that inconven- 
ience results from the office being va- 
cant. is no defense to a proceeding 
in the nature of quo warranto. State 
pea 167 Mo, 228, 66 SW 1062, 67 


Mrs Long v. New York, 81 N. Y, 
54. Long v. New York supra 
De facto officer generally see s , 
pe eee 4 Paras 
5. rand Haven v. U. S. Fi i 
ete., Co., 128 Mich. 106, 87 NW doen 
Frat Sh Mepaaa ot v. Brooklyn, 12 NYS 
; arkham y. Si 
185, 45-80 na mpson, 175 N. Cc. 
: ard v. Elizabeth Ci 
27 SE 993. aes 
ee supra text and note 44, 
‘ Com. v. Krapf, 249 Pa. 81, 94 


» State v. Babst, 
128 NE 140. 


101 Oh. St. 275, 


61. See constitutional provisions 
62. Meisel v. O'Neil 3. 

ne eil, 233 Pa, 213, 
63. 


n cDowell v. Allezh - 
20 Pa. Dist. 961. Stig oe 


R In re Unionto 
Pa. Co, 436. we porough, Ys 


65. Meisel v. O'Neil. 2 
Pen , 233 Pa. 213, 
66. 


Com. v. O'Neil, 233 
Hi Pa. 218, 82 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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cepting- clause ineludes city or property assessors 
whose terms are thus not extended.*? 
the terms of members of the council are extended by 
a constitutional amendment, new terms are not 
thereby created, and no reorganization of the coun- 


cil is required.** A constitutional 


viding that all officers whose successors would under 


the law as it existed at the time 


be elected in an odd-numbered year shall hold their 


office for an additional year and 


cessors are qualified applies only to county and 


67. Com. v. Mallans, 240 Pa. 37, 
87 A 301; Com. v. Samuel, 238 Pa. 
155, 85 A 1101. 

6s. In re Uniontown Borough, 21 
Pal Dist: 171. 

69. Griffith v. Manning, 67 Kan. 
DIO Cone ks 

70. Collins v, Russell, 107 Ga. 423, 
33 SE 444. 

71. Ala.—Beebe v. Robinson, 64 
Ala VL71. 


Colo.—Peo. v. Wright, 30 Colo. 439, 
71 P 365; In re Senate Bill No. 45, 
12 Colo. 339, 21 P 485. 

Ga.—Collins vy. Russell, 107 Ga. 423, 
33 SE 444; Lamb v. Dunwody, 94 Ga. 
58, 20 SE 637. 4 

Tll.—Bullis v. Chicago, 235 Ill. 472, 
85 NE 614 [rev 1388 Ill. A. 297]. 

Ind.—State v. Menaugh, 151 Ind. 
260, 51 NE 117, 357, 43 LRA 408, 418; 
stots v. Wilson, 142 Ind. 102, 41 NE 

61. 

Ky.—Standeford v. Wingate, 2 Duv. 
440. 

La.—Fortier v. Capdevielle, 104 La. 
561, 29 S 215 (recognizing rule). 

Mass.—MacBrayne v. Lowell, 241 
Mass. 380, 1385 NE 311; Sullivan v. 

_ Lawrence, 201 Mass..506, 88 NE 9 
{foll Spranger v. Lawrence, 201 Mass. 
513, 88 NE 11]; Graham v. Roberts, 
200 Mass. 152, 85 NE 1009. 

Mich.—North v. Battle Creek, 185 
Mich, 592, 152 NW 194. 

Nebr.—State v. Ryan, 91 Nebr. 696, 
136 NW 1077. 

N. Y.—Long v. New York, 81 N. 
Y. 425 (office of alderman may be 
shortened by the legislature, as in the 
charter of New York [L. (1870) e 
1371); Peo. v. Kent, 83 App. Div. 554, 
82 NYS 172. 

Oh.—State v. Witt, 72 Oh. St. 584, 


74 NE 1075. 

Pa.—Kuhlman v. Smeltz, 171 Pa. 
440) 633), A~ 8583) Erb v.. Com.,” 91 “Pa: 
212; Com. v. Nichols, 10 Kulp 193. 

S. C.—Alexander. v. McKenzie, 23 
S2Ch Masi. 

Wash.—Hillyard v. Collier, 133 


Wash. 249, 233 P 955. 

W. Va.—State y. Pinson, 76 W. Va. 
572, 85 SE 786. 

Wis.—O’Connor v. Fond du Lac, 109 
Wis. 253, 84 NW 327, 53 LRA 831 
(recognizing rule). 

{a] Constitutional provi sion 
against extending the term of a pub- 
lic office has been held inapplicable 
to municipal officers. Com. v. Nich- 
ols, 10 Kulp (Pa.) 193. i 

{b Statutes lengthening term.— 
(1) A statute providing that the 
qualified voters of each ward in a 
eity of the third class shall elect “a 
properly qualified person, according 
to law, to act as county assessor 
under existing laws, who shall serve 
for three years,’ does not establish 
a new office of county assessor, or 
provide for the election of a new offl- 
cer of that name, but merely length- 
ens the term of the official charged 
with making the assessment for 
county purposes to three years, what- 
ever may be his lega@l title. Kuhl- 
man v. Smeltz, 171 Pa. 440, 33 A 358. 
(2) Under an act amending the char- 
ter of a city approved December 23, 
1892, which declares “that the term 
of the mayor to be elected at the 
election [for mayor and aldermen of 
Said city] ...on the second Satur- 
day in December, 1892, shall be two 
years,” the mayor elected on the day 
last mentioned was entitled to hold 
the office for the term of two years, 


MUNICIPAL CORPORATIONS 


And where 


amendment pro- 
of their election 


course void if 
law.?? 


although, before the approval of the 
amending act, that day had already 
passed. Lamb v. Dunwody, 94 Ga. 
58, 20 SE 637. (8) An act amend- 
ing certain sections of the revised 
statutes relating to the tenure of mu- 
nicipal and other officers extends the 
official terms of clerks of municipal 
councils who were in office at the 
time of the passage of the act until 
the election of their successor in 
January, 1906. State v. Witt, 72 Oh. 
St. 584, 74 NE 1075. (4) Rev. St. 
(1894) § 3476, in extending the term 
of office of city attorney, an officer 
appointed by the council, from May 
to September, provided the consent of 
his surety to such extension was filed, 
and conferring on the common coun- 
cil power to remove such officers as 
they might appoint under its provi- 
sions, amending Rev. St. (1881) 
§ 3048, under which the council al- 
ready possessed the power of removal 
of the city attorney, extended his 
term subject to the council’s right 
to abolish the office, or remove its 
incumbent, at its pleasure, at any 
time between May and September, 
State v. Wilson, 142 Ind. 102, 41 NE 


361. 

{e] Statutes not extending term. 
—Under L. (1901) pp 3884, 3885, pro- 
viding that aldermen should ‘be 
elected in 1901 for the term of ,two 
years, provided that those elected 
prior to 1901 whose terms would not 
expire until 1902 should hold over for 


until their sue- 


“and until the second Monday after 
the election to be held in April, A. D. 
1902, at which time their terms shall 
expire, and the city council . . . shall 
select their successors,” the term of 
office of such alderman was not ex- 
tended beyond April, 1902, although 
no election was held in that month. 
Peo. v. Wright, 30 Colo. 439, 71 P 
365. 

[d] In New Jersey the legislature 
may provide that no policeman in any 
eity of the state can be removed from 
office except for misconduct, on cause 
shown and after trial. New Bruns- 
wick v. Fitzgerald, 48 N. J. L. 457, 
8 A 729. 

[e] In Texas the legislature may 
fix the term of municipal officers not 
exceeding two years, and may grant 
to the people of a municipality the 
right to remove by a recall any offi- 
eer failing to discharge his duty in 
a manner satisfactory to the people. 
Bonner v. Belsterling, 104 Tex. 432, 
138 SW 571. 

72. Ky.—Byrne, etc., Coal Co. yv. 
Louisville, 189 Ky, 846, 224 SW 883; 
Clarke v. Rogers, 4 KyL 929. 

La.—Fortier v. Capdevielle, 104 La. 
561, 29 S 215. 

N. Y.—Peo- ‘vv. Foley, (148° .N: Y. 
677, 43 NE 171; Peo. v. McKinney, 
520 IN. W374) Peo: vil Bull, 46 N.Y. 
57, 7 AmR 302 [overr in effect Peo. 
v. Batchelor, 22 N. Y. 128]; Matter 
of Haase, 88 App. Div. 242, 85 NYS 
462; Kelly v. Van Wyck, 35 Misc. 
210, 71 NYS 814. 


Pa.—Com. v. O’Neil, 233 Pa. 218, 
82 A 73. ; 

Tex.—State v. Catlin, 84 Tex. 48, 
19 SW 302. 


Wis.—O’Connor v. Fond du Lace, 109 
yes: 253, 268, 85 NW 327, 53 LRA 
“Tt the legislature can, by extend- 
ing the term of such an office, con- 
tinue in it the holder thereof for one 


the term for which they were elected,, 
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township officers and does not operate to extend 
the term of an incumbent of a municipal office.* 

[§ 1068] (2) By Statute. Since the legislative 
power of the state is absolute with respect to all 
offices that it creates, where no constitutional re- 
striction is placed upon its power with reference to 
such offices,’® in the absence of such restriction a 
may shorten or lengthen the term of an incumben 
in office," but any statute of this character is of 


in contravention of the organic 


But it has been held that a legislative act 


year, it may for any number of years; 
and thus the duration of the term 
thereof may be perpetuated by legis- 
lative power; and the people, after 
one exercise of the constitutional 
power of choosing certain of their 
Own officers, be ever after that de- 
prived of it. So the legislature may 
as well, from time to time, at the ex- 
piration of a term, whether the elec- 
tive term, or the legislative extended 
term approaches, again and again . 
extend it, and continue in office an 
incumbent distasteful to his legiti- 
mate constituency. Thus would the 
theory of the government be sub- 
verted, and its practice be prevented. 
The government is the expressed will 
of a majority of the people, limited 
by constitutional restrictions. The 
practice is, that such will shall be 
expressed, at frequently returning 
periods.” Peo. v. Bull, 46 N. Y. 57, 
62, 7 AmR 302. ly 

“The continuance of a person in 
office by legislative interference, be- 
yond the specific term for which he 
was elected or appointed, is equiva- 
lent to a new appointment to the 
office, and void if the office be one 
that the legislature cannot fill by 
direct appointment or _ election.” 
O’Connor v. Fond du Lac, supra. 

[a] Rule applied.—(1) In Ken- 
tucky the legislature has power to 
prescribe how vacancies in municipal 
offices are to be filled but not the 
power to extend the length of timé 
the appointees may serve. Scott v. 
Singleton, 171 Ky. 117, 120, 188 SW 
802 (“The General Assembly ... did 
not have the power to extend the 
length of time the appointees should 
hold office beyond the time fixed by 
section 152 of the constitution, which 
under the circumstances here is un- 
til the next regular annual election 
at which State officers are to he 
elected; that is, until the election this 
year’’), (2) In .Wisconsin Const. art 
13 § 9, providing that all city offi- 
cers shall be elected by the electors 
of such cities or appointed by such 
authorities thereof as the legislature 
may designate, was violated by L. 
(1889) e¢@ 35, providing that the term 
of office of the then incumbent of 
the office of city attorney of Mil- 
waukee should be extended two years, 
as this was an appointment of such 
incumbent to that office for the term 
of two years. State v. Krez, 88 Wis. 
135, 59 NW 593. 

[b] Statutes held unconstitu- 
tional.—An amendment to a city char- 
tér, purporting to extend the term of 
eity magistrates, is in violation of 
a constitutional provision requiring 
existing city officers to be elected 
or appointed by such authorities as 
the legislature Shall designate, such 
act being in effect'an appointment by 
the legislature, and void. Kelly v. 
Van Wyck, 35 Mise: 210, 71 NYS 814. 

{c] Under a proviso of an article 
of the constitution prohibiting the 
general assembly from passing any 
local or special law “creating corpo- 
rations, or amending, renewing, ex- 
tending or explaining the charters 
thereof,” which states that the in- 
hibition shall not apply to munici- 
pal corporations having a population 
of twenty-five hundred nonresident 
inhabitants, the legislature as to the 
cities and larger towns in the state 
is again possessed of the same au- 
thority over them in respect to their 
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extending the terms of officers is not in conflict 
with a constitutional amendment in its application 
to officers who are not constitutional officers.7* A 
statute creating a vacancy in the appointive public 
office of an officer of a designated municipality, and 
énlarging the present incumbent’s term from its 
expiration until a designated date, being uncon- 
stitutional in so far as it enlarged the present in- 
cumbent’s term, the appointee of, the common 
council of the city at the termination of the in- 
cumbent’s previous term, as against such incum- 
bent, was entitled to the custody of the office and 
the possession of the books and papers thereof.’+ 
And the common provision that an officer shall hold 
until his successor is duly elected and qualified 
is not regarded as a violation of constitutional in- 
hibition against extension of official term, but rather 
as an emergent provision for temporary purposes.‘® 
An act providing that the term of any office in any 
particular city or city of any particular class ‘‘shall 
be three years’’ does not extend the tenure of any 
present holder of such office, but applies only to 
terms beginning in futuro.7® An act providing that 
a board ‘‘as presently organized’’ shall continue in 
legal existence until a certain event does not extend 
the tenure of office of the members of such board, 
but only continues the legal existence of the board 
of commissioners as a body corporate until such 
time.** 

{§ 1069] (8) By Municipality, Board, Etc. Where 
a charter or statute has fixed the term of an office,78 
a municipality eannot, by ordinance, vary the 


charters, except as restricted by 
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term ;7° nor is it competent for the appointing power 
to prescribe a fixed term when the legislature has 
provided for a holding during good behavior.*° 
And where the law preseribes the term of a mu- 
nicipal officer, it is beyond the power of a board of 
commissioners of a municipality to elect for a 
greater or less term, or for an indefinite term ;** but 
an appointment for less than the term fixed is valid 
for the full statutory period,®? even though there 
is a custom to the contrary, previously acquiesced 
in by the officer.** 

[§ 1070] g. Effect of Municipal Transition from - 
One Class to Another. The term of a municipal 
officer is liable to change by the transition which 
the corporation undergoes in the process of reorga- 
nization,** or in passing from one class or grade 
of corporation to another.** In such transitions the 
legislature usually makes provision for enlarging 
or abridging the terms of office so as to obviate 
conflict or hiatus;** and such provisions are not 
violative of an article of the constitution providing 
that no law shall extend the term of any public 
officer.87. Even where such provisions are lacking, 
the courts lend their aid to the same orderly pur- 
pose by holding that the old officers hold over until 
the election and qualification of the officers of the 
new organization.*® But where a hiatus occurs by 
the dissolution of a corporation without immediate 
connection with its successor, the term of course 
ends with the life of the municipality.*® Provisions 
for extending terms in such eases of transition are 
held to apply to fixed terms,°° and do not include 


other articles of the constitution, as 
it possessed prior to the adoption of 
the constitution. Fortier v. Capde- 
vielle, 104 La. 561, 29 S 215. 

{d] Removal of constituticnal ob- 
jection.—Although an act providing a 
new charter for a town and continu- 
ing the terms of the “present in- 
cumbents” of certain offices required 
by the constitution is so far uncon- 
stitutional, yet where the charter is 
submitted to the people ‘before it be- 


comes law and is voted on and ac- 


cepted by them, the constitutional 
objection is removed. By this means 
the officers must be understood as 
elected for their terms as extended 
by the charter. Clarke v. Rogers, 4 
KyL 929. 

aig Com. v. Wolfgang, 21 Pa. Dist. 


74 Matter of Haase, 41 Misc. 114, 
83 NYS 932 [aff 88 App. Div. 242, 85 
NYS 462]. 

75. Crovatt v. Mason, 101 Ga. 246, 
28 SE 891; Crook v. Peo., 106 Ill, 237. 

[a] The words “or until his suc- 
cessor is elected and qualified,” it has 
been held, do not reduce or change 
the term for which the officer is 
elected, but merely extend the time 
in which he may hold the office be- 
yond his term to a period when the 
office is filled by another, who has 
been duly elected and qualified. Cro- 
vatt v. Mason, 101 Ga. 246, 28 SE 891. 

76. Bird v. Johnson, 59 N. J. L. 
59, 34 A 929. 

77. State v. Dumser, 132 La. 967, 
61 S 994 (a statute, providing that the 
board of commissioners of the port 
of New Orleans, as presently organ- 
ized, and without diminution of ex- 
isting territorial jurisdiction, shall 
continue in legal existence until all 
the bonds issued in accordance with 
this act shall have been paid, princi- 
pal and interest, provided that the 
members of such board shall be ap- 
pointed by the governor, subject to 
removal by the governor, and the 
governor shall have power to fill all 
vacancies, does not extend the tenure 
of office of the members of such board 


until the bonds shall have been paid, 
but only continues the legal existence 
of: the board of commissioners as a 
body corporate). 

78. See supra § 1060. 

79. Fla.—State v. Dillon, 42 Fla. 
95, 28 S 781. , 

Ill.—East St. Louis v. Kase, 9 Ill. 
A. 409, 

Ky.—Meffert v. Brown, 132 Ky. 201, 
116° SWi V795 ALT: 

N. J.—O’Rourke v. Newark, 66 N. 
J:) Te. 1095/48 A578 Patt 660N. rJor ke 
265, 49 A 468]; Uffert v. Vogt, 65 N. J. 
L. 621, 48 A 574. 

R. I.—Hunt v. Saunders, 30 R. I. 
480, 76 A 179. : 

S. C.—Caulfield v. State, 1 S. C. 461. 

[a] During pleasure of the com- 
mon council.—Under a city charter 
providing that all officers of the city 
of Cranston unless otherwise pro- 
vided, and all officers chosen or ap- 
pointed by virtue of any ordinance 
under the same, shall hold their re- 
spective : offices during the current 
municipal year for which they may 
be elected or appointed, and until 
their successors are chosen or ap- 
pointed and qualified, the city council 
had no power to pass an ordinance 
creating a tenure of office in the of- 
fice of the city auditor Sal the 
pleasure of the city council.” Hunt 
v. Sanders, 30 R. I. 480, 76 A 179. 

80. Stewart v. Hudson County, 61 
Nadel. LL, 38) Al 842: 

$1. Salter v. Burk, 83 N. J. L. 152, 
83 A 973. 

82. Hale v. Bischoff, 53 Kan. 301, 
36 P 752. See Peo. v. Dooley, 171 N. 
Y, 74, 68 NE 815 [aff 69 App. Div. 
512, 75 NYS 350] (where the term for 
which a municipal officer may be ap- 
pointed is Supposed to have been 
shortened by a statute which is in- 
valid, a provision in his appointment 
fixing the termination of his term at 
the time it would end if the statute 
were valid will be regarded as sur- 
plusage, and the officer is entitled to 
hold for his full term). 

83. State v. Brady, 42 Oh. St. 504. 

84. Peo. v. Feitner, 30 App. Div. 
241, 51 NYS 1094 [aff 156, N. Y. 694, 


51 NE 1093]. 

85. State v. Wymen, 97 Iowa 570, 
66 NW 786; Fisher v. Mechanicville, 
172 App. Div. 426, 158 NYS 908 [rev 
94 Misc. 134, 157 NYS 518]. 

[a] Thus, a statute creating a city 
out of a former village and providing 
for the appointment of a city attor- 
ney terminates appointment or em- 
ployment as village attorney. Fisher 
v. Mechanicville, 172 App. Div. 426, 
158 NYS 908 [rev 94 Misc. 134, 157 

App., 


NYS 518]. 
122 Pa. 266, 16 
A 356, 2 LRA 577. 


e6. Ayars’ 

87. Com. v. Moir, 199 Pa. 534, 546, 
49 A 351, 538 LRA 837, 85 AmSR 801. 

“The substitution of a new system 
for one under which government has 
been previously carried on is always 
accompanied with some shifting of 
offices and duties, and some incon- 
venience. To reduce this to a mini- 
mum by temporary adjustment of the 
ckanges is the province of a sched- 
ule. In well considered legislation 
which involves such changes a sched- 
ule of temporary expedients is usually 
and properly added, and the expedi- 
ents provided would need to be very 
elearly unconstitutional to justify a 
court in overturning them.’ Com. 
v. Moir, supra [quot In re Pittsburg, 
217 Pa. 227, 239, 66 A 348]. 

88. In re Passaic, 54 N. J. L. 156, 
23 A’ 517; Com: v. Davis, 9 \Ba...Dist: 
222, 22 Pa. Co. 583; Com. v., Hillman, 
9 Kulp (Pa.) 359; State v. Benton 
pogaty Super. Ct., 64 Wash. 594, 117 
o2) 3 


89. Com. v. Wyman, 137 Pa. 508, 
21 A 389. 
[a] Applicability of statute.—Act 


of May 28, 1889, as amended, relating 
to elections and terms of office in 
cities of the third class, does not ap- 
ply to boroughs, in the course of 
transformation into cities, but only 
to existing cities of the third class. 
coe v. Langley, 233 Pa. 222, 82 A 

90. Peo. v. Van Wart, 25 Misc. 215, 
55 NYS 68 [aff 36 App. Div. 518, 55 
wha (aff 158 N. Y. 720, 53 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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officials holding only during the pleasure of the 
appointing power,®! and they only apply to officers 
whose successors are provided for in the act.®* They 
apply to officers, although the offices which they 
hold are not elective.°* And where the transition 
was from a municipality with a single council to 
one bicameral, ordinances enacted, proceedings 
taken, and contracts made by the single council 
in the period elapsing between the date of change 
and the election under the new organization were 
valid.° Where, on transition of a municipality 
from one class to another, there is no provision in 
the statute declaring a certain office vacant, and 
the duties under it are in each case substantially 
the same, the transition does not vacate the office.% 
Where amendments to a city charter, changing to 
a commission form of government, specify that the 
terms of the new commissioners forming the city 
couneil shall not begin until a certain date, although 
the amendments were approved by the legislature 
prior thereto, the old councilmen hold oflice until 
such date. 

[§ 1071] 11. Resignation and Abandonment®?—a. 
Right To Resign. At common law a person elected 
to a municipal office was obliged to accept it and 
perform its duties, and he subjected himself to a 
penalty by refusal. An office was regarded as a 
burden which the appointee was bound, in the in- 


91. Peo. v. Van Wart, supra. 99. U. aie Sel Vig Cet Ses 
92. Richmond Hill Fire Dept. v.|U.S. 471, 26 L. ed. 31 
Davies, 25 Misc. 683, 54 NYS 1077. N. 
9S. Com. vy. Ricketts, 196 Pa. 598,|/537, 52 A 476 [aff 67 N. J.-L. 23, 50 
46 A 900. A 661] 5 
94 Hutchinson y. Belmar, 61 N.|L. 107. 


J. L. 448, 39 A 643 [aff 62 N. J. L. 
450, 45 A 1092]. 
95. State v. White, 20 Nebr. 37, 28 
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J.—Fryer v. ores GiaNI nee eas 6. 
; State v. Ferguson, 31 N. J 
S. D.—State v. 


491, 494, 141 NW 377 [cit Cyc]. 8. 
Va.—Coleman v. Sands, 87 Va. 689, 


Kerkow, 
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terest of the community and of good government, to 
bear.°’ From this it followed of course that after 
an office was conferred and assumed, it could not be 
laid down without the consent of the appointing 
power, and this is the law in many jurisdictions,®? 
although there are some authorities which seem to 
recognize the absolute right of a municipal officer 
to resign his office, and hold that the resignation 
is complete without acceptance.? 

[§ 1072] b. Form and Sufficiency—(1) In General. 
A resignation may be either express or implied.” 
Thus the resignation of an officer which is a requisite 
of holding another office® operates as a resignation 
of the latter office.t Where the form and manner 
of resignation are prescribed by law, the require- 
ments must be strictly complied with to make a 


' resignation effectual.> An officer constituted such by 


election, it has been held, may resign by parol.® 

[§ 1073] (2) Implied Resignation.’ The abandon- 
ment of an office constitutes an implied resigna- 
tion. And although it is not specifically provided 
that a councilman’s removal from the borough shall 
leave a vacancy in his office, yet where the facts 
disclose a removal and an actual abandonment of 
office, a vacancy is created.® A single willful ab- 
sence or act of delinquency does not constitute 
abandonment.’® The absence must be so long con- 
tinued as to justify the presumption of abandon- 


103 | Island, 146 Ky. 798, 143 SW 369, Ann 
Cas1913C 602. 

Rex v. Rippon, 1 Ld. Raym. 
563, 91 Reprint 1276, 2 Salk. -433, 91 
Reprint 376. 

7. By acceptance of incompatible 
Office see supra § 1035. 
Ill.— Harrison v. Peo., 36 Ill, A. 
319; Peo. v. Hanifan, 6 Ill. A. 158. 


SS 1 


NW 846. 

96. Snyder v. Murray, 170 Cal, 654, 
656.) Mola Pal Zs: 

“Although it is true that an amend- 
ment constitutes a part of a charter 
from the time of the approval by the 
legislature, it is not necessarily in 
all respects an operative provision 
thereof at once. Of course it is op- 
erative from the time of its approval 
unless it plainly appears in the 
amendment itself that its operation 
is intended to be postponed to some 
subsequent time, and where it is 
wished to postpone its operation it is 
extremely desirable to so state in 
words free of uncertainty. That its 
operative effect can be and often has 
been so postponed there can be no 
doubt. Here the amendments are 
such as to make manifest the inten- 
tion to postpone their operation to 
January 1, 1916, until which date the 


old provisions were to remain in 
force.” Snyder v. Murray, supra. 
97. Resignation and abandonment 


of office by policemen see infra § 1382. 

935) Hidwards tv. Ui. °S.571031 U.S: 
471, 26 L. ed. 314; Coleman y. Sands, 
87 Va. 689, 13 SE 148; Rex v. Sunder- 
land Corp., [1911] 2 K. B. 458; Rex v. 
Bower, 1 B. & C. 585, 8 ECL 247, 107 
Reprint , 215; Rex. v. Jones, Str. 1146, 
93 Reprint 1091; Rex v. "Lone, Str. 
920, 93 Reprint 942: Rex v. Burder, 4 
TR. 778, 100 Reprint 1297. 

[a] A councillor appointed mem- 
ber of a committee of the council of 
the municipal corporation does not 
hold a public office within the op- 
eration of the common-law rule that 
a person qualified and duly elected to 
serve in a public office cannot refuse 
to serve, and consequently such mem- 
ber of a committee may resign. Rex 
Woe coriand Corp:, [1911] 2. K. B. 


{b] In Alberta, under Mun. Ord. 
(Cons. Ord. [1898] ¢ 70) § 106, there 
is an implied right given to a mem- 
ber of a municipal council to resign. 
Rex v. Jollivette, 4 Alta. L. 233, 4 
DomLR 697, 20 WestLR 264, 1 West 
Wkly 829, 


13 SE 148. 

Ont.—London St. R. Co. v. London, 
7 Ont. L. 439, 2 OntWR 44. 

Que—Lymburner v. Shawinigan 
Falls, 16 RevdeJur 423. 

{a] Resignation of city auditor, 
although accepted by the mayor, is 
not effective until presented for ac- 
ceptance to the city council with 
whose approval he was appointed. 
State v. Kerkow, 31 S. D. 491, 141 NW 
Obie 

1. Cal.—Peo. v. Porter, 6 Cal. 26. 

Mo.—Primm vy, Carondelet, 23 Mo. 
22. 

Nebr.—State v. 4 Nebr. 
260. 

Oh.—Reiter v. State, 51 Oh. St. 74, 
386 NE 943, 23 LRA 681. 

Alta.—Rex v. Jollivette, 4 Alta. L. 
233, 4 DomLR 697, 20 WestLR 264, 1 
WestWkly 829. 

2. Howell v. Gillespie, 202 Ill. A. 
447; Peo. v. Hanifan, 6 Il]. 158; Clout- 
man v. Pike, 7 N. H. 209. 

Implied resignation see 
1073. 

3. See supra §§ 1033-1037. 

4. Ex 'p. Stavert, 39 N. B. 239. 

5. Lewis v. Oliver, 4 AbbPr (N. 
Ved 2 

[a] Written notice and publica- 
tion.—Under the provisions of a char- 
ter, which direct that an alderman or 
other officer may resign by giving 
written notice to the city clerk, and 
publishing a copy of such notice in 
the corporation papers, a simple com- 
munication to the mayor and com- 
mon council tendering a resignation 
is ineffectual. Lewis y. Oliver, 4 
Abbie (GNA ie)di2i. 

{b] In Kentucky (1) the resigna- 
tion of a municipal officer must be in 
writing under the direct provisions of 
the statute. Taylor vy. Johnson, 148 
Ky. 649, 147 SW 375. (2) And under 
a statute providing that all resigna- 
tions of officers shall be tendered to 
the court or officer who is required to 
fill the vacancy, a resignation ten- 
dered to an officer other than the one 
having the power to appoint a suc- 
cessor is a nullity. Shacklett v. 


Lincoln, 


infra § 


Ky.—Williamsburg v. Weesner, 164 
Ky. 769. 176 SW 224. 

La.—State v. Peck, 30 La. Ann. 280. 

N. C.—Ward v Elizabeth City, euZu 
Ne Cri 20 "SE 993: 

Tex.—-San Antonio v. Steingruber, 
(Civ, A.) 177 SW 1028. 

[a] A city marshal delivering star, 
keys, revolver, handcuffs, etc., to the 
city clerk constitutes a resignation. 
Howell v. Gillespie, 202 Ill. A. 447. 

[b] Equity will declare the offices 
of members of the city council vacant 
where they have abandoned such of- 
fices, leaving the council without a 
quorum, where the city has no ade- 
quate remedy at law. Williamsburg 
v. Weesner, 164 Ky. 769, 176 SW 224. 

{c] Circumstances constituting 
abandonment.—Failure to qualify as 
members of a city council, to attend 
meetings, or to perform the duties of 
the office constitutes an abandonment 
thereof. Williamsburg v. Weesner, 
164 Ky. 769, 176 SW 224. 

[d] Failure to qualify not aban- 
donment.—Mere failure of one elected 
to a constitutional office to qualify 
within the statutory time cannot be 
construed into an abandonment of the 
office. State v. Peck, 30 La. Ann, 280. 

[e] In New York (1) under stat- 
ute providing that office of water 
commissioner shall become vacant on 
his neglect for three months to per- 
form his duties without excuse by 
vote of board or by reason of insan- 
ity, failure of commissioner to attend 
meetings of board for period of three 
months vacates office and no vote by 
board is necessary to make office va- 
cant. Haase v. Elmira, 206 App. Div. 
14, 200 NYS 419 [app dism 2386 N. Y. 
650, 142 NE 320]. (2) And if he fails 
for three months to discharge the 
duties of his office, he is not entitled 
to trial, or notice of hearing, Haase 
v. Elmira, supra. 

oe Com, v. Kelly, 255 Pa. 475, 100 
A 

16. Harrison v. Peo., 36 Ill. A..319; 
Taylor v. Johnson, 148 Ky. 649, 147 
SW 375. See Com, v. Jones, 7 Lack 
Jur (Pa.) 256. 
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ment,'! and the time necessary to raise such pre- 
sumption must be a mixed question of law and 
fact to be determined from the circumstances of 
each case.!? 
removed does not, before the end of his term, in- 
stitute proceedings to test the validity of the re- 
moval, does not show an abandonment of the office.*® 
But where an officer voluntarily turns over his office, 
although the order of his removal was not valid, and 
thereatter makes no claim on the city for salary, 
and does not, during the remainder of his term, 
institute any proceedings to establish his title, there 
is an abandonment.'+ ; 

{§ 1074] c. Acceptance. The acceptance of a 
resignation may be express or implied.t® It may be 
manifested by a formal declaration,#® or by the 
appointment of a successor.‘ So the appointment 
of the incumbent of an office to another office is 
equivalent to an agreement to accept the appointee’s 
resignation of the former office.'® 

[§ 1075] d. Effect.1° Where acceptance is neces- 
sary,?° mere tender of resignation does not affect 
the officer’s status or relation,”? and under some 
statutes, although an officer has resigned, the office 
is not vacant until a vacancy has been declared 
by the council,?? but a complete resignation operates 
to sever the officer from the office and creates a 
vacaney.2*> And where an officer acts as such on 
the day on which his resignation became effective, 
his acts are not those of a de facto officer, since 
he is acting under no color of right.2* <A fraudu- 
lent resignation will not, however, relieve an officer 
from the discharge of duties imposed by law;?> nor 


[a] One day’s nonoccupation of 
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That a municipal officer wrongfully . 


to prevent, he is not to be deemed to 


can an officer, by resignation, take from the city 
any remedy for wrongs committed by him during 
his term of office.2° And the resignation of a ma- 
jority of the common council of a town, thus pre- 
venting appointments to fill the vacancies because 
of the inability of the minority to act, will not be 
effective, and will not absolve them from the dis- 
charge of official duties.27 Where the law pro- 
vides that an incumbent shall hold office until his 
successor is elected and qualified,?* he is not, in 
most jurisdictions, relieved from the duties of his. 
office even by the acceptance of his resignation, 
but must await the qualification of his successor ;7% 
but the contrary has been held.*° 

[§ 1076] 12. Disqualification and Suspension—a. 
Disqualification. Under some statutes, removal of 
an officer from the ward, borough, or the city, as 
the case may be, operates to render the office va- 
cant,°! and no adjudication is necessary.** Thus, a 
statutory provision that no person shall be an al- 
derman in a city of a stated class unless he is a 
resident of the ward from which he is elected, and 
a further provision that no person shall be elected 
or appointed to a city office who is not a resident 
of the city, prescribe qualifications necessary both 
as to eligibility to election to office and as to holding 
it after election; and hence an alderman in a city 
of that class, who changes his residence to another 
ward, is disqualified to represent the ward from 
which he was chosen and forfeits his right to the 
office ;°° and these statutes have been held to apply 
as well to cases when an officer ceases to be a 
resident because of a legislative change of bounda- 


Tenn.—State v. Grace, 113 Tenn. 9, 


the office of alderman is not sufficient 
to constitute abandonment where an 
alderman was elected treasurer and 
proceeded to qualify for that office. 
Taylor v. Johnson, 148 Ky, 649, 147 
SW 375. 

11. Harrison v. Peo., 36 Ill. A. 319; 
Peo. v. Hanifan, 6 Ill. A. 158 [aff 96 
Ill. 420]; Williamsburg v. Weesner, 
164 Ky. 769, 176 SW 224. 

{aJ]. Ten months sufficient.—Wil- 
liamsburg v. Weesner, 164 Ky. 769, 
176 SW 224. 

[b] Eight months.—A village 
trustee, who willfully absents himself 
from the regular meetings of the 
board for a period of eight months, 
abandons his office, and the vacancy 
may be filled by special election or- 
dered by the remaining members of 
the board. Harrison vy. Peo., 36 Ill. A. 
O19: 

[ec] Five months.—Where one who 
had been elected alderman failed for 
five months to attend the meetings of 
the city council, or perform the duties 
of his office, he was considered as 
having impliedly resigned his posi- 
tion, so as to authorize an election to 
fill his place. Peo. v. Hanifan, 6 Ill. 


A, 158. 

to Harrison \Vve 6-60.60. Lils a 
319; A 

13. See Antonio v. Steingruber, 


(Tex, Civ. A.) 177 SW 1028. Com- 
pare Atty.-Gen. v. Poole, 8 Beav. 75, 
50 Reprint 30 (holding that if a man 
held an office, the duties of which be- 
fore the act passed he was well able 
to. perform, and by the passing of the 
act, he was placed in such _ circum- 
stances that he could not perform the 
duties without sacrificing more than 
the office itself was worth, or, a new 
election being compulsory, if he found 
himself unable to compete with a 
rival candidate, and for these or any 
other sufficient reasons he forbore to 
contest the election or acquiesced in 
the appointment of another, which it 
was neither his interest, as affected 
by the act, nor within his power, as 
affected by the state of the borough, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


have resigned). 

1 San Antonio v. Steingruber, 
(Tex. Civ. A.) 177 SW 10238. 

15, . Byrne ‘Vv. St. Paul, 137. Wiinn: 
235, 163 NW 162, URAI1917F 645; 
Cloutman v. Pike, 7 N. H. 209; West- 
Rey Ve Scull 87 INS 400, 96n A 

[a] Treating resigning officer as 
no longer member implies acceptance. 
—Westcott v. Scull, 87 N. J. L. 410, 
96 A 407. 

16; Edwards ~v. Us S;,..103. U. 3s. 
471, 26 L. ed. 314; Peo. v, Hanifan, 6 
Ill, A. 158; Cloutman vy. Pike, 7 N. H. 
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Edwards v. U. S., 103 U. S. 
471, 26 L. ed. 314; Bath v. Reed, 78 
Me. 276, 4 A 688; Reiter v. State, 51 
Oh. St. 74, 36 NE 943, 23 LRA 681. 

18. State v. Brinkerhoff, 66 Tex. 
45, 17 SW 109. 

19. Effect of resignation of one 
holding two offices see supra § 1037. 

20. See supra § 1074. 

21. Fryer v. Norton, 67 N. J. L. 
537, 52 A 476; Com. v. Krapf, 249 Pa. 
81, 94 A 553. 

Pease v. Lowden, [1899] 1 Q. 


whose turn it is to go out of office 
on November 9th and who resigns 
office on the previous day, but whose 
office has not been declared vacant by 
the council in accordance with the 
Municipal Corporations Act (1882) 
§ 36 subs 2, is in the position of one 
who has resigned office but whose of- 
fice is not vacant. Pease v. Lowden, 
[1899] 1 Q. B. 386. 

S6n 11h 


23, Ill.—Peo. v. 
420. 
Mich.—Pariseau v. Escanaba Bd. of 
Education, 96 Mich. 302, 55 NW 799. 
Minn.—Byrne v. St. Paul, 137 Minn. 
235, 163 NW 162, LRA1917F 545. 


Hanifan, 


Nebr.—State v. Lincoln, 4 Nebr. 
260. 
N. J.—Loughran v. Jersey City, 86 


N. J... 442, 92 A 55. 
Pa.—Com. v. Krapf, 249 Pa. 81, 94 
A558: 


82 SW 485. 

[a] Unconditional resignation ir- 
revocable.—An _ unconditional resig- 
nation, properly tendered .and ac- 
cepted, cannot be revoked. State v. 
Grace, 113 Tenn. 9, 82 SW 485. 

24. Loughran v. Jersey City, 86 
N. J. O. 442, 92 A 55 
14 Oh. 


25. Gorgas v. 
252. 

26. Philadelphia v. Marcer, 1 Leg 
Gaz (Pa.) 355. 

27. State v. Blair, 87 W. Va. 564, 
105 SE 830, 19 ALR 35. 

28. See supra § 1066. 

29. Badger. v. UL" S5-'93) Ul S2°599° 
23 L.-ed. 991; U. S. v. Green, 53 Fed. 
769; Peo. v. Barnett Tp., 100 Ill. 332; 
Com. v. Krapf, 249 Pa. 81, 94 A 553; 
Jones v. Jefferson,.66 Tex. 576, 1 SW 
903; Keen v. Featherston, 29 Tex. 
Civ. A. 5638, 69 SW 983. 

30. State v. Grace, 113 Tenn. 9, 82 
Sw 485; Darche v. St. Mathias, 24 
RevLegNS 209. 24 RevdeJur 16. , 

[a] Under Town Act the resigna- 
tion of a mayor takes effect on the 
receipt of resignation by the secre- 
tary-treasurer. Re Heaslip, (Sask.) 


11 WestLR 718. 

[b] A statute providing that the 
mayor shall remain in office even if 
he ceases to be a member of the coun- 
cil, until his successor is sworn in, 
does not apply to a case where the 


mayor has resigned. Darche v. St. 


Blackburn, 


Mathias, 24 RevLegNS 209, 24 Rev 
deJur 16. 

31. Ill.—Peo. v. Ballhorn, 100 IN): 
AMA TAL 


Mich.—Ketcham vy. 90 
Mich, 271, 51 NW 281. 

Mo.—State v, Donworth, 127 Mo. A. 
377, 105 SW 1055. 

Ni Y¥,—Peo.!v. Hull) 19 NY S* 36: 

Pa.—Com. v. Kelly, 255 Pa. 475, 100 
A 272; Com. v.. Yeakel, 13 Pa.- Co. 
615; Com. v. Lally, 30 LegInt 296. 

Wash.—State v. Otis, 131 Wash. 
455, 280 P 414. 

32. State v. Otis, supra. 

33. State v. Donworth, 127 Mo. A. 
3877, 105 SW 1055. 


Wagner, 


J 


§§ 1076-1079] 


ries as to eases where he ceases to be a resident 
of his own volition,*+ although there is some au- 
thority to the contrary.*° Where, however, a statute 
merely provides that a councilman shall be a resi- 
dent of the ward at the time of his election, his 
subsequent removal to another ward does not create 
a vacancy, as he is not an officer of the ward electing 
him but of the entire city.*° Where a statute pro- 
vides that the acceptance of another office by a com- 
missioner shall cause his office to become vacant, 
the acceptance disqualifies the commissioner from 
any further action as commissioner without a ju- 
dicial determination that the vacancy exists.°7 The 
fact that officers while candidates pledged them- 
selves to a certain course of action, not unlawful, 
does not disqualify them from performance of their 
official duties.*8 Under a city charter providing that 
members of the council ‘‘shall, during the whole 
term for which they are elected be possessed of all 
the qualifications . . . and if any one of them dur- 
ing the time for which he was elected shall fail to 
retain all the qualifications necessary to render him 
eligible to election,’’ then any taxpaying citizen may 
file a petition to have his office declared vacant, such 
remedy does not apply where the councilman was 
not qualified when elected, in which case his prede- 
cessor would be entitled to the remedy by man- 
damus.*® Under the provisions of a charter that 
an office becomes vacant when the occupant is con- 
victed of a felony, there is a vacancy in the office 
of a mayor when a verdict of guilty has been en- 
tered on trial of the mayor for a felony, and the 
board of supervisors has, on the judgment thereon 
being certified to them, declared the office vacant, 
although an appeal from the judgment is perfected 
and a certificate of probable cause granted.*° 

[§ 1077] b. Suspension—(1) In General. The 
power to suspend an officer holding a fixed term 
depends upon authority conferred by charter or 
statute.*4 Under some statutes the power of re- 
moval and the power of suspension are vested in 
different authorities,*? and where the mayor has the 
power of suspension of certain officers pending 
charges by a commission which has the power of 
removal, the power of a mayor is discretionary in 
a high degree permitting him to look not alone to 
the charges, but to the necessities of the eommu- 
nity,*® and his decision not to exercise the power 
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under the revised 
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in a given case is not subject to review or direction 
by the courts when there is no‘entire refusal to con- 
sider and exercise his diseretion.44 Where a reso- 
lution is adopted declaring that a designated officer 
is presented to the board of aldermen for impeach- 
ment, an impeachment is ‘‘pending’’ from the 
time of the resolution within a statute provid- 
ing that, pending impeachment and until the final 
disposition thereof, thé party shall not ex- 
ercise the functions of his office.#® The sus- 
pension of an officer does not create a vacancy.*® 
According to some decisions the power to sus- 
pend is not to be inferred from the power to 
remove ;** but others hold that the power of removal 
includes the power of suspension pending trial.** 
Where an officer is suspended’ until the legislature 
shall act upon the subject and the legislature ad- 
journs without taking any action, he is entitled to 
resume his office immediately on adjournment. ma 

[§ 1078] (2) Under Civil Service Restrictions. A 
proviso in the Civil Service Act that nothing in 
the act shall limit the power of any officer to sus- 
pend a subordinate is broad enough to apply where 
the. interests of the city require the laying off of 
officers for a limited period for the purposes of 
economy.°° The word ‘‘suspend’’ is not synony- 
mous with ‘‘remove,’’>! and thus a provision of the 
act prohibiting the removal of any officer except 
for just cause does not applv where he is suspended 
in good faith for a reasonable time.®” 

[§ 1079] 13. Removal®*—a. When Not Affected by 
Civil Service Restrictions and Other Acts—(1) 
Power To Remove—(a) In Absence of Express Au- 
thority. The persons or boards in whom the power 
to remove municipal officers exists are usually desig- ~ 
nated by the organic law of the state, or by the 
charters of the municipalities.°* The purpose of 
this section is to determine what power of removal 
exists, in the absence of any such provision. On 
this question there is considerable conflict of opin- 
ion. According to some decisions, in the absence 
of any constitutional or statutory provisions there- 
for, a municipality has incidental power to remove 
for cause, ‘‘all corporate officers, whether appoin- 
tive or elective,’’? and the power may be exercised 
by the body which represents the municipality in 
the exercise of its corporate powers, it being said 
that ‘‘the power to amove a corporate officer from 
50. Thomas y. Chicago, 194 Ill. A. 


34. Ketcham v. Wagner, 90 Mich. Ohio, 
271, 51 NW 281; Peo. v. Highland 
Park, 88 Mich. 653, 50 NW 660; Ross 
v. Barber, 86 Mich. 380, 49 NW 35. 
pa Scovill v. Cleveland, tO, “St: 


26. State Wo Oraies ioe ind. 54.34 
NE 352, 32 AmSR 237, 16 LRA 688. 

37. Oliver Vv. Jersey Only. SGGLIN) dis 
L. 96, 42 A 782 

sé. Spring Valley Water Works v. 
Bartlett, 16 Fed. 615, 8 Sawy. 555. 

39. Kean vy. Rizer, 90 Md. 507, 45 


A 468, 

40. McKannay v. Horton, 151 Cal. 
TiO oS, eel lerAm Sie 146) a3 
LRANS 661. 

41. State v. Lingo, 26 Mo. 496; 
Blackwell v. Thayer, 101 Mo. A. 661, 


74 SW 375. 

fa] Thus, under a statute provid- 
ing that in cities of the fourth class 
elective and appointive officers may 
be removed by a two-thirds vote of 
the board of aldermen, and authoriz- 
ing the board to regulate the manner 
of impeachment and removals, a city 
of this class has power to provide by 
ordinance that, pending the investiga- 
tion of charges preferred against an 
officer, he may be suspended by a 
three-fourths vote of the board of al- 
dermen, Blackwell v. Thayer, 101 
Mo, A. 661, 74 SW 375. 


[b] In 
statutes the mayor may suspend cer- 
tain officers for specified causes, and 
temporarily fill their places, such sus- 
pensions and appointments to be 
acted upon by the council. The coun- 
cil may approve or disapprove, and 
may act upon such information as is 
obtainable; and their disapproval 
terminates the right of the tempo- 
rary appointee to exercise the func- 
tions of the office. State v. Heinmil- 
ler, 38 Oh. St. 101. 

42. See statutory provisions, 

43. State v. Rose, 140 Wis. 360, 122 
NW 751, 28 LRANS 194. 

44. State v. Rose, supra. 

45. State v. Ramos,‘10 La. Ann. 


0. 
46. sven v. Wheltle, 114 Md. 58, 


47. saan v. Wheltle, supra; Tyrrell 
ve ores City, 25 N. J. L. 536; Greg- 
v. New York, 113 N. Y. 416, 21 
Ni 119, 3 LRA 854; Gregory v. New 
York, 11 NYS 506. 

48. State v. Peterson, 50 Minn. 
239, 52 NW 655; State v. St. Louis 
Police Comrs., 16 Mo. A. 48; Shan- 
non v. “Portsmouth,, 54 N. H.- 183; 
Chace v. Providence, 36 R. I. 331, 89 
A 1066, AnnCas1916C 1257. 
ie State v. Herron, 24 La. Ann, 


526 [aff 278 Ill. 479, 113 NE 140]. 

51. Thomas v. Chicago, supra. 

52. Thomas v. Chicago, supra. 

53. Removal by repeal of ordi- 
nance see supra § 895. 

Removal of: 

Agents or employees see infra § 1669 
et seq 
Officers of departments see infra 

§§1264, 1277, 1287, 138038, 1455, 1458, 

1468, 1523, 1540, 1549, 1558511567, 

1579, 1588 

54, gee infra § 1080. 

55. Ga.—Savannah v. Grayson, 104 
Ga. 105, 30 SE 693; Burney v. Boston, 
24 Ga. A. 7, 100 SE 28; Savannah y. 
Monroe, 22 Ga. A. 285, 96 SE 500. 

Ky.—Sinking Fund Comrs. Va 
Byars, 167 Ky. 306, 180 SW 380. 

La.—State v. New Orleans, 107 La, 
632, 32 S 22. 

Mich.—Hawkins v. Grand Rapids, 
192 Mich. 276, 158 NW 9538, AnnCas 
1917E 700. 

W. Va.—Richards v. Clarksburg, 30 
W. Va. 491, 4 SE 774. ‘ 

Eng.—Rex v. Doncaster, 1 Barn. 
264, 94 Reprint 180, 2 Ld. Raym. 1564, 
92 Reprint 513; Rex v. Richardson, 1 
Burr. 517, 97 Reprint 426, 2 Ld. Ken, 
|85, 96 Reprint 1115; Bruce’s Case, 
Str. 819, 93 Reprint 870; .Haddock’s 
Case, T. Raym, 435, 88 Reprint 227. 
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his office for reasonable and just 


the common-law incidents of all corporations;’’°® 
and further it has been held that power of removal 
conferred by charter is neither greater nor less 
than the municipality would have had if the char- 
ter had been silent on the subject.*7 
cisions in which it was not necessary to lay down 
the rules so broadly, it has been held that in the 
absence of all constitutional provisions or statu- 
tory regulations,®® the power of removal of appoin- 
tive officers is incident to the power of appoint- 


ment.®? 


This, however, has been 
cases.©° 


_ It is evident that no power is 
given cities and villages to remove 
their officers under said section 7 of 
the old Constitution, but it does not 
follow that they had no such power. 
Their officers are corporate, legis- 
lative officers, not constitutional. The 
‘power to remove their officers is, and 
was long before the adoption of our 
Constitution, inherent in municipal 
corporations. ... There were cities 
and villages in Michigan before it be- 
came a State—municipalities for lo- 
cal government of common-law ori- 
gin and with common-law rights, 
self-governing communities in mat- 
ters of strictly local concern.” Haw- 
kins v. Grand Rapids, 192 Mich. 276, 
283, 158 NW 953, AnnCas1917E 700. 

_{a] Judge Dillon says: “‘The ques- 
tion not being judicially settled as to 
our municipal corporations, the opin- 
ion is ventured that, in the absence 
of an express grant or statute con- 
ferring or limiting the power, the 
common council of one of our munici- 
pal corporations as ordinarily consti- 
tuted, does possess, in the absence of 
any express or implied restriction in 
the charter, the incidental power... 
for cause to remove corporate officers, 


whether elected by it or by the 
people.” 1 Dillon Mun. Corp. § 242. 
56. Hawkins v. Grand Rapids, 192 


Mich, 276, 158 NW 953, AnnCasl1917E 
700; Richards v. Clarksburg, 30 W. 
‘Va. 491, 4 SE 774. 

_ 57. State v. New Orleans, 107 La. 
632, 32 5) 22; 

58. San Antonio v. Newnam, (Tex. 
Civ. A.) 201-SW 191. 

59. D. C.—Rudolph v. U. S., 37 
App. 455. 

Ga.—Burney v. Boston, 24 Ga. A. 
7, 100 SE 28. 

Ida.—Conwell v. Culdesac, 13 Ida. 
575,92 BP 535. 

Ill.— Lightfoot v. Evergreen Park, 
207 Ill. A. 411. 

Minn.—State v. Wunderlich, 144 
Minn. 473, 175 NW 680. 

N. C.—Burke v. Jenkins, 148 N. C. 
25, 61 SE 608. 

Pa.—Com. v. Kelly, 29 Pa. Dist. 
808; Com. v. Heinze, 25 Pa. Dist. 21, 
43 Pa. Co. 222. 

Utah.—Peo. v. McAllister, 10 Utah 
Bot, ol I 578, 

60. Legault v. Roseville, 161 Cal. 
197, 118 P 706, 39 LRANS 519; Herzo 
v. San Francisco, 33 Cal. 184; Bet- 
kouski v. Los Angeles County Super. 
Ct., 34 Cal. A. 117, 166 P 1027; Speed 
v. Detroit, 98 Mich. 360, 57 NW 406, 
39 AmSR 555, 22 LRA 842; Reg. v. 
Patterson, 33 N. S. 425, 454. 

“The well established principle, 
then, seems to be that every cor- 
poration has incidental power to re- 
move any of its officers for good 
cause, but such power cannot be exer- 
ecised by any part of the corporation, 
unless vested in that part by pre- 
scription or charter.” 
son, supra. 

[a] English and American rules 
compared.—(1) “It shouldénot fail to 
be noted that there is a clear distinc- 
tion between most municipal corpora- 
tions, as they exist in Great Britain, 


And it has been held that, where the 
charter provides for the appointment of an officer 
to hold office for a designated term unless sooner 


Reg. v. Patter-. 
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eause is one of 


In other de- 


provisions.®? 


denied in other 


state.° 


and those of more recent date in the 
United States. The former depend 
upon prescription for their existence 
and capacity; while the latter find 
every element of their jurisdiction 
within their respective charters.” 
Herzo v. San Francisco, 33 Cal. 134, 
145. (2) “Since the decision of Lord 
Mansfield in Rex v. Richardson, 1 
Burr. 517, 539, 97 Reprint 426, 2 Ld. 
Ken. 85, 96 Reprint 1115, it has be- 
come an accepted doctrine that this 
power, base upon necessity, is a 
common law incident to the powers 
of English municipal corporations. 
Considering the nature of the origin 
of such, corporations, resting in some 
instances in a royal charter, in others 
on parliamentary grant, and in others 
in immemorial custom, with rights 
wrung through stubborn resistance to 
oppression, it must at once be recog- 
nized that the municipal powers of 
such corporations stand upon an en- 
tirely different plane from those of 
the state of California, where, in 
every instance... [the municipal 
powers] are measured by the express 
terms of written grants issued di- 
rectly or indirectly: from the state. 
. . . Moreover, the decisions of this 
court will be found to rest upon the 
decided assumption at least that the 
power of removing municipal officers 
does not rest within the municipality 
unless there be an express grant to 
this end either in the charter or by 
general law.” Legault v. Roseville, 
L61“ Calves 1995. 2025 LVS P7065 39 
LRANS 519. 

61. Ardmore v. Sayre, 54 Okl. 779, 
154 P 356. 

62. Gillett v. Peo., 13 Colo. A. 553, 
59 P 72; Macon v. Bunch, 156 Ga. 27, 
118 SE 769; Doran v. De Long, 48 
Mich. 552, 12 NW 848; Com. v. Reid, 
265 Pa. 328, 108 A 829. See dictum 
in Shaw v. Macon, 19 Ga. 468, 470 


(“the corporation has no incidental: 


power of removing an officer, deriving 
and holding” his' office by election). 
63. See constitutional provisions. 
[a] Although a statute provides 
for their appointment by and with 
the advice and consent of the senate, 


recorders of cities of the first class| 


may be removed by the governor at 
his pleasure, where the language of 
the constitutional provision is ex- 
plicit as to the power of the governor 
alone to remove appointed officers, 
other than judges of courts of record 
and superintendents of public instruc- 
tion. Lane v. Com., 103 Pa. 481. 

{b] Although a constitution pro- 
vides that justices of the peace and 
other civil officers shall be held liable 
to indictment for crimes and misde- 
meanors in office, and upon conviction 
shall be removed from office as if 
found guilty on impeachment, and 
shall be subject to such other pun- 
ishment as may be prescribed, and 
although a mayor and vice mayor of 
a city may be deemed civil officers, a 
statute providing for the ousting of 
municipal officers applies to them, 
since the constitutional provision is 
intended merely to provide for the 
punishment of civil officers commit- 


an 
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removed as provided in the charter, the failure of 
the charter to provide for the removal of officers 
is an implied inhibition on the power of the ap- 
pointing officers to remove such officer.** 
respects ‘elective officers,’’ there are decisions hold- 
ing that. there is no inherent power of removal in 
any officer or municipal board, but that the power 
must be conferred by constitutional or statutory 


And as 


[§ 1080] (b) Under Constitutional or Statutory 
Authority—aa. In General. 
and the person or tribunal who shall exercise it, is 
sometimes provided for by the organic law of the 
And in the absence of any constitutional 
restriction against its so doing, the legislature may 


The power of removal, 


ting crimes, and the removal from 
office is a mere incident thereto and 
not an exclusive remedy. State v. 
Crump, 134 Tenn. 121, 183 SW 505, 
LRA1916D 951. 

{e] Although the office of mayor 
is within an article of the constitu- 
tion providing that state officers shall 
be liable to impeachment for any 
misdemeanor or malfeasance in of- 
fice, and that all other civil officials 
shall be tried therefor in such man- 
ner as the general assembly may pro- 
vide, the mayor is not protected 
thereby from a summary proceeding 
to remove him for malfeasance pur- 
suant toa statute, as it expressly con- 
fers on the legislature power to pro- 


vide the manner of trial. State wv. 
Henderson, 145 Iowa 657, 124 NW 
767, AnnCasl1912A 1286. 

{d] Constitutional proviso that 


charter provisions shall control.— 
(1) Under an article of the constitu- 
tion relating to the terms of office 
of any officer or commissioner, which 
was amended by adding the proviso 
that, in case of any officer or em- 
ployee of any municipality governed 
under a legally adopted charter, the 
provisions of such charter with ref- 
erence to the term of office or dis- 
missal of such officer shall control, 
where the provisions of a freeholders’ 
charter provide for the removal of 
municipal officers by the municipal 
authorities, the superior court has no 
jurisdiction to remove such officers 
under a statute providing for the 
removal of civil officers, otherwise 
than by impeachment, for certain 
misdemeanors. Briare v. San Joa- 
quin County Super. Ct., 157 Cal. 487, 


108 P 312; Craig v. San~Joaquin 
County Super. Ct., 157 Cal. 481, 108 
P 310. (2) On adoption of amend- 


ment to the constitution providing 
that charter provisions may regulate 
the dismissal of city officers, and 
that all prior enacted charters in ac- 
cordance with the amendment were 
confirmed, no readoption or change in 
the San Francisco charter, relating to 
tenure of office’and trials for dismis- 
sal, was required to make it effective. 
pede v. Rolph, 29 Cal, A. 774, 156 
12 te ; 

[e] Elective officers.—An article 
of the constitution providing for the 
removal of appointive officers by the 
appointing power, and of elective of- 
ficers, with certain exceptions, by the 


governor, applies to municipal of- 
aes Com. v. Reid, 265 Pa. 328, 108 
A 829. 


{f] Power of removal held not re- 
stricted within meaning of constitu- 
tion.—Where an article of the con- 
stitution provides that the power of 
appointment to an office is conferred 
in general terms and without restric- 
tion, and the duration of the term of 
office is not fixed by the constitution 
or by statute, the office is held only 
during the pleasure of the authority 
making the appointment and it may 
remove the appointee at any time; an 
amendment to the provision of the 


|New York City Consolidation Act, 


giving to the commissioners of pub- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ra 
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vest the power of removal in any officer or board 
which it may see fit to designate ;°* and the power 
of removal thus conferred is not affected by a 
contract fixing the period of employment.®® 
power to remove may also be conferred by ordi- 
nance provided it is not in contravention of the 
municipal charter,®® but it is obvious that power 
to remove conferred by such charter cannot be 
limited or taken away by ordinance." 
constitutional provisions in some states,°* if the 
duration of the term of one appointed to office is 
not prescribed by law, the power appointing: a per- 
son to office may also remove him;*° but, ordinarily, 
where the power of removal is fixed by statute, the 


MUNICIPAL CORPORATIONS 


The 


By express 


doctrine of removal as incidental to the power of 


lie parks of such city the power to 
appoint a park police, which amend- 
ment provides for the imposition of 
certain penalties upon conviction of 
specified offenses and for a deduction 
of pay in case of “sickness or other 
disability, physical or mental,” is not 
such a restriction upon the power of 
removal by such commissioners as 
to prevent the summary dismissal of 
a member of such police when in- 
capacitated from service by physical 
disability; nor does the omission from 
the amendatory act of the provision 
of the original act, declaring that the 
board might discharge members of 
the force at pleasure, operate to take 
away that power. Peo. v. Robb, 126 
N, Y. 180, 27 NE 267. 

64. Cal.—Bannerman y. Boyle, 160 
Calg fhe e732. Briare iv. (San 
Joaquin County Super. Ct., 157 Cal. 
487, 108 P 312; Crarg v. San Joaquin 
County Super. Ct., 157 Cal. 481, 108 


eS oe 
Ky.—Combs v. Bonnell, 109 SW 


898, 33 KyL 219; Parsons v. Breed, 
TAG Key. “159, 04 SW 166, Bt Ky L 
1136. 


Mass.—Williams v. Gloucester, 148 
Mass. 256, 19 NE 348. 

Mich.—Hawkins v. Grand Rapids, 
192 Mich. 276, 158 NW 953, AnnCas 
1917E 700; Atty.-Gen. v. Cain, 84 
Mich, 223, 47 NW 484. 

Mo.—State v. Wells, 210 Mo. 601, 
109 SW 758; Manker v. Faulhaber, 94 
Mo. 430, 6 SW 372. 

N. Y.—Peo. v. Ahearn, 196 N. Y. 
221, 89 NE 930, 26 LRANS 1153; eo: 
v. ‘O’Brien, 137 App. Div. 311, 12 


NYS 25; Peo. v. New York, 16 Hun 
309; Peo. v. poully, 35° Mise: "6135 72 
NYS 123. 


N. C.—Burke v. Jenkins, 148 N. C. 
25, 61 SE 608. 

N. D.—State v. Frazier, 39 N. D. 
430, 167 NW 510. 

Oh.—Mastick v. Lakewood, 18 Oh. 
Cin Gt N.S: 407). 

Okl.—Christy v. Kingfisher, 13 
OKI 585,.76. P 136: 

Pa.—Neuls v. Scranton, 211 Pa. 581, 
61 A 77; Casper v. Philadelphia, 55 Pa. 
Super. 266. 

_R. I.—Chace v. Providence, 36 R. I. 
331, 89 A 1066, AnnCas1916C 1257. 

Ss. D.—State v. Williams, 6 S. D. 
ni 60 NW 410. 

Tenn.—State v. Howse, 134 Tenn. 
67, 183 SW 510, LRA1916D 1090, Ann 
Casi917C 1125. 

Va.—Sherry v. Lumpkin, 127 Va. 
116, 102 SE 658. 

Wis.—State v. 90 Wis. 
612, 64 NW 304. 

Ont.—Willson v. York, 46 U. C. Q. 
B. 289. 

[a] Charter providing that a bor- 
ough president may be removed in the 
same manner as the mayor, by the 
governor, on hearing of charges, etc., 
does not violate the horse rule pro- 
visions of the constitution. Peo. v. 
Ahearn, 196 N. Y. 221, 89 NE 930, 
26 LRANS 1153. 

[b] Constitutional provision re- 
lating to the powers of mayors of 
cities, and declaring that the ‘mayor 
shall have the power to remove city 


Superior, 


‘officers and members of the police and 


fire departments when authorized by 


the general assembly, is not a grant 
of power to the general assembly, 
but a mere recognition of its sov- 
ereign powers by virtue of which it 
might authorize the mayor of the 
city to remove such officers. Sherry 
v. Lumpkin, 127 Va. 116, 102 SE 658. 

[ec] Although a mayor of a mu- 
nicipality is a civil cfficer within 
Const. art 5 § 5, he may, under Pub. 
Acts (1915) e¢ 11, be ousted for mis- 
conduct of office. State v. Howse, 
134 Tenn. 67, 183 SW 510, LRA1916D 
1090, AnnCas1917C 1125. 

{d] Grand Rapids City Charter, 
governing the council removal of city 
officers for misconduct, is not un- 
authorized by the old constitution, 
since the provisions thereof confer- 
ring generally legislative control 
over municipalities include such au- 
thority. Hawkins v. Grand Rapids, 
192 Mich. 276, 158 NW 953, AnnCas 
1917E 700. . 

65. Young v. Ashland, (Ky.) 125 
SW 737. 

66. State v. Walbridge, 119 Mo. 
383, 24 SW 457, 41 AmSR 663. 

{a] Ordinance within general wel- 
fare clause of charter.—An ordinance 
prescribing removal from office by 
the mayor as a penalty for miscon- 
duct in office of an appointed officer 
is within the general welfare clause 
of the St. Louis Charter, empowering 
the city to pass such ordinances, not 
inconsistent with the state laws, as 
may be expedient in maintaining the 
peace, good government, and welfare 
of the city, and to enforce the same 
by fines and penalties, State v. Wal- 
bridge, 119 Mo. 3838, 24 SW 457, 41 
AmSR 663. 

67. State v. Wilson, 151 Mo. <A. 
ae 132 SW 623; Mathis v. Rose, 64 

J. L. 45, 44 A 875. 

Nod. See constitutional provisions. 

69. State v. Curtis, 180 Ind. 191, 
102 NE 827; Peo. v. Robb, 126 N. Y. 
180, 27 NE -267; Peo. v. New York 
Fire Comrs.,.73 N. Y¥. 487; Armatage 
vy. Fisher, 74 Hun 167, 26 NYS 364. 

70. See supra § 1079 

71. Legault v. Roseville, 161 -Cal. 
197, 118 p 706, 39 LRANS 519; Peo. 
v. McAllister, 10 Utah 300, Shop Oo. 

72. Cunningham vv. Cambridge, 
222 Mass, 574, 111 NE 409, AnnCas 
1917C 1100. 

73. Metsker v. Neally, 41 Kan. 122, 
21 P 206, 13 AmSR 269; State v. 
Essling, 157 Minn. 15; 195 NW 539; 
State v. Edwards, 38 Mont. 250, 99 P 
940; O’Neil v. Mansfield, 47 Misc. 
516, 95 NYS 1009; Palmer v. Foley, 44 
HowPr (N. Y.) 308 [rev on other 
grounds 36 N. Y. Super. 14, 45 HowPr 
Loe 

{a] Thus a charter authorizing 
the mayor to remove for cause any 
one appointed to office by him refers 
to the officers appointed by the mayor, 
and not to individuals appointed by 
the mayor’s appointees. O’Neil v. 
Mansfield, 47 Misc. 516, 95 NYS 1009. 

{b] A statute empowering the 
governor to remove from office any 
colleetor, receiver, or custodian of 
public money for malfeasance or non- 
feasance in the performance of his 
official duties does-not authorize the 
governor to removefrom office those 


appointment’? has no application.” 
stance that an officer was not appointed under a 
new charter affords no ground for inferring that 
he may not be removed according to its terms.’ 
Where power is conferred on an officer to remove 
officers designated in the statute, the officer on whom 
the power is conferred cannot remove any other 
officers than those so designated.7* 
appointment may be conferred on one person or 
body of persons, and the power of removal on an- 
other person or body of persons." 

Particular officers and boards on whom the power 
of removal may be and has been conferred are: 
The city couneil 
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The circum- 


The power of 


or board of aldermen; the 


who have the custody only of money 
belonging to a city. State v. Essling, 
157 Minn. 15, 195 NW 539 

74,5) Ped... Ve McAllister, 10 -Utah 
OD Us 37 Pb 78. 

75. Cal. —Coffey  v. Sacramento 
County Super. Ct., 147 Cal. 525, 82 P 
75; Croly v. Sacramento, 119 Cal. 229, 

Pesos 

Colo.—Morgan v. Denver, 14 Colo. 
A. 147.059) P6219. 

Ill.—Peo. v. Dreher, 302 Ill. 50, 134 
NE 22. 

Ind.—State v. Noblesville, 157 Ina. 
31, 60 NE 704; Goodwin-v. State, 142 
Ind. 117, 41 NE 359. 

Ky.—Powell v. Hambrick,* 164 Ky. 
340, 175 SW 633; Com. v. Willis, 42 
SW 1118, 19 KyL 962; Gibbs v. Louis- 
wine, 99 Ky. 490, 36 SW 524, 18 KyL 

La.—State v. Adams, 46 La. Ann. 
830, 15 S 490. 

Mass.—Bailen v. Chelsea Bd. of 
Assessors, 241 Mass. 411, 135 NE 877; 
Donlan v. Boston, 238 Mass. 557, 131 
NE 329; Atty.-Gen. v. Cahill, 169 
Mass. 18, 47 NE 433. } 

Mich.—Hawkins v. Grand Rapids, 
192 Mich, 276, 158 NW 953, Ann@as 
1917E 700; Bolger v. Detroit, 153 
Mich. 540, 117 NW 171. 


Minn.—Sykes v. Minneapolis, 124 
Minn. 73, 144 NW 453. 
Mo.—State v. Walker, 68 Mo. A. 


110. 

Mont.—State v. Conrad, 45 Mont. 
188, 122 P 569; State v. Edwards, 38 
Mont. 250, 99 P 940. 

N. J.—-Darmstatter v. Passaic, 81 
Ni Jo. 162.79 Av 545% 

ING aver = Peon ey. Ahearn, 196 -N..¥. 
221, 89 NE 930, 26 LRANS 1153> Peo. 
Vv. Raymond, 129 App. Div. 471, 114 
NYS 365. 

Oh.—Mastick v. Lakewood, 18 Qh. 
Cins CEs IN Sees 

Pa.—Com. v. Reid, 265 Pa, 328,:108 
A 829; Com. v. Sanderson, 1 Pa. Dist. 
714, 11 Pa. Co. 59 

Tex. —Riggins S Richards, 97 Tex. 
229, 77 SW 946. 

W. Va.—Richards v. Clarksburg, 
30 W. Va. 491, 4 SE 774. 

Wis.—State v. Milwaukee, 157 Wis. 
505, 147 NW 50; State v. Superior, 90 
Wis. 612, 64 NW 304. 

N. S.—Reg. v. Patterson, 33 N. S. 
425. 

Ont.—Hellems v. St. Catharines, 25 
Ont. 583. 

Que.—Hébert v. 
RevLegNS 419. 

{a] “Absolute 


Bauharnois, 25 


majority of the 


whole council,” in a statute permit- 


ting a municipal council to dismiss its 
officers, must be interpreted as mean- 
ing not only the majority of members 
present, but including also those ab- 
sent. Hébert v. Beauharnois, 25 Rev 
LegNS (Que.) 419. 

{b] Although a statute provides 
that a city council shall consist of 
the mayor and aldermen, that the 
council shall be judge of the elec- 
tions and qualifications of its mem- 
bers, and further that it may expel 
its members, in view of another chap- 
ter providing that an election contest 
for the office of mayor shall be heard 
by the superior court, and a further 
chapter providing that he may for 
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fteibi: the burgess, or other chief officer of the | city;7® the mayor or other chief officer and 


misconduct in office be punished and 
expelled from office by a court of 
competent jurisdiction, the council 
has no power to expel the mayor 
from office. Peo. v. Dreher, 302 Il. 
50, 1384 NE 22. 

[ec] Where the town council was 
given power to make by-laws but only 
in relation to subjects specifically 
mentioned, and not including the 
amotion of officers, it could not be 
inferred that the power of amotion 
was given to the council by the char- 
ter and acts of incorporation, but the 
same remained in the corporation at 
large as one of its incidents and could 
be exercised only by the corporation 
itself and not by any separate por- 
tion of it such as the town council. 
Reg. v. Patterson, 33 N. 8S. 425. ‘ 

[d] Under the charter and ordi- 
nances of the city of Denver, the city 
treasurer has no authority to appoint 
or remove a_ license inspector, but 
that’ power is vested only in the 
city council. Morgan v. Denver, 14 
Golo. A.1.147, 59, P 619. 

[e]. Veto power of the mayor under 
the Chelsea Charter is confined to 
legislative acts of the aldermen, and 
does not extend to the removal of 
officers which the board of aldermen, 
by § 57, is authorized to appoint and 
remove. Bailen v. Chelsea Bd. of As- 
sessors, 241 Mass. 411, 135 NE 877. 

[f] Statutes conferring power.— 
(1) A statute providing that all the 
corporate powers of the corporation 
shall be exercised by the common 
council confers on it the power of 
removal of officers for misconduct, 
which at common law is vested in the 
corporation at_ large. Richards v. 
Clarksburg, 30 W. Va. 491, 4 SE 774. 
(2) This is so where a charter of a 
city authorized the board of trustees 
to remove-from office any appointees, 
for misconduct, or to impose a pen- 
alty of perpetual disqualification for 
office. The fact that the latter pen- 
-alty might be beyond the power of 
the board of. trustees to inflict did 
not deprive them of the power, given 
under the charter, to try charges pre- 
ferred against its appointees, the 
power to impose the other penalty be- 
ing unquestioned. Croly v. Sacra- 
mento, 119 Cal. 229, 51 P 323. (3) The 
act, authorizing the common council 
of any city by a two-thirds vote of 
its members to remove a city officer 
for any offense against the character 
or duty of his office, is not repealed 
by implication by an act which pro- 
vides for the removal of public of- 
ficers for drunkenness upon complaint 
being filed in the circuit court by any 
citizen, or by an act which provides 
for the impeachment and removal of 
such officers upon accusations in 
writing by the grand jury. State v. 
Noblesville, 157 Ind. 31, 60 NE 704. 

{gl Statutes not taking away 
right of removal.—(1) A proviso ina 
statute continuing city officers then 
in office until a designated date, being 
intended to fix a uniform time when 
the terms of. such officers shall com- 
mence, does not take from the coun- 
cil the power granted by a previous 
proviso, of removing an officer before 
that date. Goodwin v. State, 142 Ina. 
117, 41 NE 359. (2) So the power of 
the city council to remove municipal 
officers having been separated by 
statute from the power of appointing, 
which was given by such statute to 
the mayor, the restoration to the 
city council of such power of appoint- 
ment by such statute did not take 
away from it such power of removal. 
Atty.-Gen. v. Cahill, 169 Mass. 18, 
47 NE 433, (8) And it has been held 
that a statute which confers on the 
superior court jurisdiction to remove 
municipal officers for official miscon- 
duct and neglect does not subordi- 
nate and conti 1.a provision of a 
freeholders’ charter, providing for 
the removal of such officers by the 


municipal board of trustees, which 
it leaves in full operation, prescrib- 
ing merely a concurrent remedy, and 
is not, as so construed, displaced as 
to the municipality by a constitution- 
al provision declaring that munici- 
pal charters shall be controlled by 
general laws “except in municipal 
affairs.’ Coffey v. Sacramento Coun- 
ty Super. Ct., 147 Cal: 526;'82°P 75: 

{h] A city council is not deprived 
of its jurisdiction given by a statute 
providing that a veteran shall not be 
removed except after a full hearing, 
and making the city council the 
proper tribunal in the particular case 
because such a veteran is also en- 
titled to the benefit of another, act 
applying to other civil service em- 
ployees, giving such employees the 
right to be heard by the officer of the 
board whose action affects him, and 
giving further the right to have the 
proceeding reviewed, on the ground 
that such veteran is entitled to first 
elect whether he shall be heard by 
the head of the department or the 
city council. Donlan v. Boston, 238 
Mass. 557, 131 NE 329. 

[i] Statutes held not in conflict 
with constitutional provisions.—(1) 
The power given the courts by con- 
stitution to remove municipal officers 
has been held not exclusive, and a 
city charter authorizing the common 
council to remove recorders of the 
recorders’ court, on impeachment pro- 
ceedings, is valid. State v. Adams, 
46 La. Ann. 830, 15 S 490. (2) It has 
also been held that a statute provid- 
ing that each branch of city councils 
“shall have power and authority to 
vacate the seat of any member for 
misbehavior, neglect of duty or other 
misdemeanor” is not in conflict with 
a constitutional provision that all 
officers shall hold their offices on the 
condition that they behave them- 
selves well while in office, and shall 
be removed on conviction of misbe- 
havior in office or of any infamous 
crime, and that all officers elected by 
the people shall be removed by the 
governor for reasonable cause after 
due notice and full hearing, on the 
address of two thirds of the senate. 
Com. v. Sanderson, 1 Pa. Dist. 714, 11 
Pa. Cow 5 9a. 

{j] Change of constitution not in- 
validating power conferred by stat- 
ute.—The constitution of 1849 pro- 
vided that the judicial power of the 
commonwealth should be vested in a 
court of appeals, the courts estab- 
lished by the constitution, and such 
inferior courts “as the General As- 
sembly ‘may, from time to time, es- 


tablish;” and such provision was 
changed in the later constitution, 
which provides that the judicial 


power shall be vested in the senate, 
when sitting as a court of impeach- 
ment, and in the court of appeals and 
the courts established by the consti- 
tution. It was held that the change 
did not invalidate Gen, St. § 2781, 
providing that executive and minis- 
terial officers in cities shall be re- 
movable by the board of aldermen 
“sitting as a court,” since the power 
conferred on such board is not strictly 
judicial, and it does not act as a 
court of impeachment. Gibbs v. 
Louisville, 99 Ky. 490, 36 SW 524, 18 
KyL 341. 

{k] Statute construed not to give 
power.—A statute requiring borough 
councils to enact such laws, ordi- 
nances, etc., as they shall deem bene- 
ficial and provide for their enforce- 
ment, gives a council no power to 
remove the burgess, as it refers only 
to the ordinances and resolutions 
which require the approval of the 
burgess, and are to be signed by him. 
Com. v. Reid, 265 Pa. 328, 108 A 829, 

[1] Previous passage of ordinance 
unnecessary.— Where the statute pro- 
vides that the council may remove 
elective officers for cause, it may sit 


as a court of impeachment without 
the previous passage of an ordinance 
regulating the manner of impeach- 
ment and removal. State v. Walker, 
68 Mo. A, 110. 

[m] What officers removable.—A 
city charter provided that the city 
council should have power to remove 
any officer after due notice, etc., and 
the next article provided that, in ad- 
dition to the “foregoing power of re- 
moval,” the council should have 
power to remove by resolution any 
officer elected by them. It was held 
that the phrase, “any officer,” in the 
former provision, referred to all of- 
ficers, whether elected by the people 
or by the council. Riggins v. Rich- 
ards, 97 Tex. 229, T7_ SW 946. 

76. Conn.—Sullivan v. Martin, 81 
Conn, 585, 71 A. 783; State v.- Ken- 
nelly, 75.Conn. 704, 55 A 555; Avery 
v. Studley, 74 Conn, 272, 50 A 752. 

Mass.—Murphy . v. Boston, 220 
Mass. 73, 107 NE 378; Johnson v. 
Quincy, 198 Mass. 411, 84 NE 606; 
Hogan v. Collins, 183 Mass. 43, 66 
NE 429; Williams v. Gloucester, 148 
Mass. 256, 19 NE 248. 

Mich.—Nagel v. Martin, 229 Mich. 
282, 200 NW 946; Brandau y. De- 
troit, 115 Mich. 643, 74 NW 210. 

Mo.—State v. Wells, 210 Mo. 601, 
109 SW 758. 

N. Y.—Peo. v. Van Wyck, 159 N. 
Y. 509, 54 NE 31; Peo. v. Nixon, 158 
ING SY i221, 02) NB a7. 

Oh.—Karb v. Carter, 87 Oh. St. 197, 
100 NE 346. ‘ 

R. I.—Keenan v. Goodwin, 17 R. I. 


649, 24 A 148. 
Ss 


. D.—State v. Williams, 6 S. D. 
119, 60 NW 410. 

Tex.—State v. Newnam, (Civ. A.) 
207 SW_ 191. 

Va.—Sherry v. Lumpkin, 127 Va. 
116, 102-SH 658. 

[a] The mayor may, in a proper 
case, aS incident to the power of ap- 
pointment, proceed to remove an ap- 
pointee for the causes specified in the 
statute, although for similar causes 
he could be removed from the office 
by proceedings under the provisions 
of another statute. Sullivan v. Mar- 
tin, 81 Conn. 585, 71 A 783. 

[b] Constitutionality of statutes. 
—A charter authorizing the mayor to 
suspend or remove constables from 
office is not in conflict with a consti- 
tutional provision relating to the re- 
moval of officers elected by a county, 
township, or school district, since 
such section does not refer to officers 
of a city. Brandau v. Detroit, 115 
Mich. 643, 74 NW 210. : 

[c] Statute held to confer power. 
—A charter providing that, within 
six months after commencement of 
his term, the mayor, elected for a 
full term, may remove any public 
officer holding by appointment from 
the mayor, with certain exceptions, 
authorizes the first mayor to remove 
the officers indicated within the time 
stated. Peo. v. Nixon, 158 N. Y. 221, 
52 NE 1117 [aff 32 App. Div. 513, 53 
NYS 230]. 

{d] An amendment to the charter 
repealing the provision for a board 
of assessors, and changing the board 
by making the term of office of its 
members three years, instead of one, 
and providing that the board shall 
consist of a chairman and two other 
members, does not take away from 
the mayor the power of removal of 
assessors which he had previously 
had. Johnson vy. Quincy, 198 Mass. 
411, 84 NN 606. 

{e] St. Louis City Charter, and 
the ordinances adopted pursuant 
thereto conferring upon the mayor 
the power to remove officials of a 
city government upon proper notice 
and hearing, were not repealed either 
expressly or impliedly by an act 
providing for the removal of public 
officers, both state and municipal. 
rete v. Wells, 240 Mo, 601, 109 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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aldermen;‘* *the governor.*§ 


[§ 1081] bb. Cannot Be Delegated or Exercised 
The power to remove a municipal 
officer, conferred on a particular board or officer,”® 
cannot be delegated®® or exercised by any other than 
_the board or tribunal on whom it is conferred.®! 

[§ 1082] (2) Whether Removable at Pleasure or 
Where the constitu- 
tion provides that an officer appointed for an in- 
definite time is removable at the will or pleasure 
of the appointing power,*? a statute providing that 


by Another. 


for Cause—(a) At Pleasure. 


[f] Provisions held not to limit 
power of mayor.—(1) By the terms of 
L, (1890) § 5 art 3 ¢ 37, which pro- 
vide that “the mayor shall have 
power to remove any officer appointed 
by him, whenever he shall be of the 
opinion that the interests of the city 
demand such removal, but he shall 
report the reasons for such removal 
to the council at its next regular 
meeting,” power is conferred upon 
the mayor of a city incorporated un- 
der that act to remove any officer of 
the city appointed by him “whenever 


-he shall be of the opinion that the in- 


terests of the city demand such re- 
moval.” And the last clause of the 
section, which requires the mayor to 
report ‘the reasons for such removal 
to the council at its next regular 
session,” does not constitute a quali- 
fication or limitation upon such 
power of removal by the mayor. 
State v. Williams, 6 S. D. 119, 60 NW 
410. (2) And an ordinance as to 
hearing complaints against police of- 
ficers for “any irregularity, not suf- 
ficient to call for his removal from 
the force,’ applies to minor irregu- 
larities, and does not limit the power 
of removal vested in the mayor by 
the charter. Williams v. Gloucester, 
148 Mass. 256, 19 NE 348. 

[g] Acts done before commence- 
ment of mayor’s term of office may 
be considered by him in the exercise 
of his discretion to remove an Officer 
under a charter provision giving him 
the power of removal whenever he 
may believe such person to be in- 
competent or unfaithful or that the 
public service demands his removal. 
Avery v. Studley, 74 Conn. 272, 50 
A 752. 

[h] Prohibition of removal for 
political reasons is only limitation 
under some charters giving power to 
mayor to remove appointive officers. 
San Antonio v. Newnam, (Tex. Civ. 
A.) 201 SW 191. 

[i] Acting mayor—wWhere, by 
reason of protracted sickness of 
mayor, president of common council 
became acting mayor pursuant to 
charter under which acting mayor 
was vested with all powers of mayor, 
he was empowered to remove comp- 
troller, who held office at pleasure of, 
and was removable without cause by, 
mayor, nor did fact that mayor on 
one occasion came from the hospital 
to the office and advised acting mayor 
not to remove comptroller have any 
effect. Nagel v. Martin, 229 Mich. 
282, 200 NW 946. 

[ji] What officer removable.—A 
member of a board of appeal of the 
building department of a munici- 
pality is a “member of a _ board” 
within the meaning of those words 
authorizing the removal of members 
of a board by the mayor. Murphy v. 
Boston, 220 Mass, 73, 107 NE 378. 

[k] Pewer to remove aqueduct 
commission.—Where an act giving 
the mayor the power to remove re- 
pealed all acts or parts of acts incon- 
sistent with the act, and such act 
was substantially incorporated in the 
charter of the city of New York, and 
by such charter it was in effect pro- 
vided that it was to be continued not 
as a new enactment, but as a con- 
tinuation of the existing law, the 
power of the mayor to discharge was 
not affected by the exception from the 
charter provision as to removal of 
an earlier act under which a com- 
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an officer shall be removed only after trial is in 


police force.*® 


missioner was appointed which was 
inconsistent in regard to the method 
of removal with the provis‘ons of the 
act so incorporated in the charter. 
Peo. v. Van Wyck, 159 -N. ¥. 509, 54 
NE 31. : 

77. .Ga.—Smith v. Winder, 22 Ga. 
A. 278, 96 SE 14. 

Me.—Andrews v. King, 77 Me. 224. 

Mo.—State v. Patton, 131 Mo. A. 
628, 110 SW 636; State v. Walker, 68 
Mo. A. 110. 

N. Y.— Devlin v. Platt, 11 AbbPr 
398, 20 HowPr 167. ° 

B. C.—North Vancouver vy. Keene, 
TOMB ces 276. 

[a] President of board acting as 
mayor.—(1) Under a statute provid- 
ing that in the absence of the mayor 
of the city of New York the president 
of the board of aldermen becomes 
acting mayor, he can with the con- 
sent of the board of aldermen legally 
remove for cause the city chamber- 
lain and appoint another in his place, 
another statute vesting the power to 
remove in the mayor on the consent 
of the aldermen. Devlin v. Platt, 11 


frAbbPr (N. Y.) 398, 20 HowPr 167. 


(2) So under a statute providing that 
the mayor may remove, for cause 
shown, with the consent of the ma- 
jority of the council, any elective of- 
ficer, and that the council, in like 
manner, may remove by a two-thirds 
vote independently of the mayor; 
also that the mayor shall be presi- 
dent of the council, and that a presi- 
dent pro tem. shall be elected to pre- 
side in his absence, the council has 
power, when presided over by the 
president pro tem., to try the mayor, 
as a court of impeachment. State v. 
Walker, 68 Mo. A. 110. - 

[b] Hearing by aldermen alone 
not sufficient—Where an officer is 
“subject after hearing to removal by 
the mayor, by and with the advice 
and consent of the aldermen,” the 
hearing must be by the “board of 
mayor and aldermen.” A hearing by 
the aldermen alone is not sufficient, 


even if by the officer’s consent. An- 
drews v. King, 77 Me. 224. 

78. State v. Frazier, 39 N. D. 430, 
167 NW’ 510; Com: v. Reid; 265 Pa. 


328, 108 A 829. 

[a] Right to remove president or 
a city commission for malfeasance 
is not restricted by a statute provid- 
ing for recall, the two remedies be- 
ing cumulative. State v. Frazier, 39 
N. D. 430, 167 NW 510. 

[b] In Michigan (1) it was hela 
that Howell St. Annot. § 653, au- 
thorizing the governor in certain 
cases to remove officers chosen by the 
electors of cities and villages, includ- 
ing the mayor, was valid, under 
Const. art 15 § 138, conferring upon 
the legislature exclusive authority 
over the incorporation and organiza- 
tion of cities and villages, and art 12 
§ 7, requiring the legislature to pro- 
vide by law for the removal of any 
officer elected by a county, township, 
or school district. Atty.-Gen. v. De- 
troit, 112 Mich, 145, 70 NW 450, 37 
LRA 211. (2) A statute, conferring 
on the governor power to remove all 
city officers chosen by the electors of 
any city, was not repealed as to the 
mayor of the city of Detroit by the 
charter of such city, which provides 
for the removal of all city officers 
other than the mayor. Atty.-Gen. 
v. Detroit, supra. 

[c] New York City Charter (L. 


violation of such a provision;** but a charter pro- 
vision that a chief of police shall be removable 
only for cause does not violate such a provision,’* 
although he is appointed for an indefinite time, 
where the constitution authorizes charters to pro- 
vide for the regulation and government of the 
Under other constitutional provi- 
sions*® appointive officers are removable at pleas- 
ure, although the appointment is for a fixed time.8? 
And in the absence of constitutional restrictions 


[1901] p 161 c 466) § 382, providing 
that a borough president may be re- 
moved ‘in the same manner as the 
mayor, by the governor, on hearing 
of charges, etc., does not violate the 
home rule provisions of the consti- 
tution. Peo, v. Ahearn, 196 N. Y. 221, 
89 NE 930, 26 LRANS 1153. 

79. See supra § 1080. 

80. Darmstatter vy. Passaic, 81 N. 
Jas. 162, 79 A 545; Peo. v. Tracy, 35 
App. Div. 265, 54 NYS 1070; State 
v. Milwaukee, 157 Wis. 505, 510, 147 
cays Be oke Gvel. 

al.—Bannerman y. Boyle, 160 
Cal. 197, 116 P 732; Craig v. Soi Joa- 
quin County Super. Ct., 157 Cal. 481, 
LOSE 3103 

Me.—State v. Donovan, 89 Me, 448 
386 A 982. ; 

Mo.—State v. tide WEO: fae 
382, 164 SW 233. : 

Nebr.—Stahlhut vy. Bauer, 51 Nebr. 
64, 70 NW 496. 

Oh.—Steubenville vy. 10 
Oh, A. 178. 

Utah.—Henriod v. Church, 52 Utah 
Sa el pean gO 

[a] Wlustrations.—(1) The power 
of removal conferred on the mayor 
and council does not authorize re- 
moval by the mayor alone. State v. 
Donovan, 89 Me. 448. 36 A 982: Hen- 
riod v. Church, 52 Utah 134, 172 P 
701. (2) A statute providing that the 
mayor and council of a city of a 
designated class can provide for re- 
moving officers of such city for 
misconduct does not clothe the coun- 
cil with power to remove the mayor. 
peeuinat v. Bauer, 51 Nebr. 64, 70 NW 

82. Cal.—Spader v. Rolph, 29 Cal.. 
Y OT Esa ME Rhy (ire 

Ind.,—State v. Curtis, 180 Ind. 191, 
102 NE 827; Terre Haute v. Burns, 69 
Ind. A. 7, 116 NE 604. 

Nev.—Leeper v. Jamison, 32 Nev. 
32k, LOS) Pras 

N. Y.—Peo. v. Robb, 126 N. Y. 180, 
27 NE 267; Peo. v. New York Fire 
Comrs., 73 N. Y. 437. 

Pa.—Com. v. Leary, 63 Pa. Super. 
434; Com. Vv. Heinze, 25 Pa, Dist, 21, 


43 Pa. Co. 222. 

[a] Inspector of weights and 
measures is a constitutional officer 
within the meaning of the constitu- 
tion of Pennsylvania, and may be re- 
moved at the pleasure of the power 
which appointed him. Com. v. Leary, 
68 Pa. Super. 434. 

[b] President of a borough conn- 
cil is an appointee within the consti- 
tutional limitation, and subject to 
removal at the pleasure of the coun- 
cil. Com. v. Heinze, 25 Pa. Dist. 21, 
43 Pa. Co. 222. ; 

83. Spader v. Rolph, 29 Cal. A. 774, 
L5G, Beit. 

84. Peo. v. Bailey, 30 Cal. A. ‘581, 
158 PB LOs6: 

85. Peo. v. Bailey, supra. 

86. See constitutional. provisions. 

87. Arthur v. Philadelphia, 273 Pa. 
419, 117 A 269; Com, v. Likeley, 267 
Pa. 310, 110 A 167; Houseman vy. Com., 
100 Pa. 222; Ulrich v. Coaldale Bor- 
ough, 53 Pa. Super. 246; Com. v. 
Kelly, 29 Pa. Dist. 808; Com. v. Pape, 
2ivPa Distr] dg. 

[a] City clerk is a public officer 
within the meaning of the constitu- 
tional provision, and is subject to re- 
moval at the pleasure of the appoint- 
ing power. Com. v. Kelly, 29 Ba. 
Dist. 808. 

[b] President of a board of com- 


Brodie, 


Bougher, 


656 [43 C.J.] 
the legislature may authorize the appointing power 
to remove an appointive officer at pleasure,** and 
also elective officers.89 And when a power of re- 
moval is thus expressly given by statute to be ex- 
ercised at pleasure, the officer upon whom it is 
conferred is made the sole and exclusive judge as 
to the propriety of its exercise.°° And it is imma- 
terial that the removal was in fact induced by repre- 
hensible motives,®! or that the officer was in fact 
fit and competent. ‘ 

Except for specified reasons. Under a charter pro- 
vision that the mayor may, for any reason he may 
deem sufficient, discharge any appointee, provided 
no one may be discharged for political reasons, if 
the mayor thinks the person incompetent and unfit, 
and for that reason discharges him, the discharge 
is legal, although he is fit and competent.°* And 
the fact that a mayor has political reasons for which 
he might desire the discharge of an appointee but 
which under the charter he cannot make for such 
reasons, does not prevent him from discharging for 
another reason.°** 


MUNICIPAL CORPORATIONS 


[§§ 1082-1083 


to removal at the pleasure of the corporation, the 
choosing of another person to fill the office is a 
declaration of such pleasure.®° 

[§ 1083] (b) For Cause.°* In the absence of stat- 
utory authority, an officer holding for a definite 
term is not removable at pleasure, but only for 
cause.®? The reason of the rule is the evident repug- 
nance between the fixed term and the power of 
arbitrary removal;®® and the effect of the rule is 
that the right to hold during a fixed term can be 
overcome only by an express grant of power to 
remove at pleasure.°® Under a constitutional pro- 
vision giving the governor power to remove ap- 
pointive officers at pleasure, officers holding elective 
offices cannot be removed except for cause. Where 
a statute gives the council the power to remove an 
official at any time, the council has the right, by 
ordinance, to prescribe for what cause it will remove 
such officer ;? and, having done so, the council alone 
has the power to remove him for a violation of the 
ordinance.* Officers can of course be removed for 
cause only when there are statutory requirements’ 


Deciaration of pleasure. 


missioners of a township of the first 
class is such an appointed officer 
within the constitutional provision, 
Com. v. Pape, 21 Pa. Dist. 1123. 

ss. Ill.—Hay v. Pleasure Drive- 
way, etc., Dist., 181 Ill. A, 23. 


Kan.—State v. Addison, 78 Kan. 
172, 96 P 66. 
Ky. —Young v. Ashland, 125 SW 


737; Rogers v. Congleton, 84 SW 521, 
27 KyL 109; London v. Franklin, 118 
Ky. 105, 80 SW 514, 25 KyL 2306. 

Md.—MaclLellan v. Marine, 98 Md. 
53, 56 A 359. 

Mass.—Williams v. Gloucester, 148 
Mass. 256, 19 NE 348. 

Mich. —Atty. -Gen. v. Cain, 84 Mich. 
223, 47 NW 484 

Minn.—Sykes v. Minneapolis, 124 
Minn. 73, 144 NW 453. 

Mo.—Magner v. St. Louis, 179 Mo. 
495, 78 SW 782. 

N. J.—Mathis v. Rose, 64 N. J. L. 
45,°44 A 875 [aff 64 N. J. L. 726, 49 
A 1135]. 

IN. ¥.—Peo. v. New York, 82 N. Y. 
491 [aff,16 Hun 309]; Peo. v, Scully, 
35 Mis¢!'613, 72 NYS 123. 

OK” “Christy v. Kingfisher, 13 Okl. 
585, 76. P 135, 

Ss D.— State v. Williams, .6 S. D. 
112. 60 NW 410. 

C.—North Vancouver v. Keene, 
10 7 C.' 276. 

Ont. —Hellems v. St. Catharines, 25 
Ont. 583; Vernon vy. Smith’s Falls, 21 
Ont. 331; Willson v. York, 46 U. C. 
anes 89. 

eae See ey v. Brownlee, 9 Sask. 
L. 207, 27 DomLR 509, 34 WestLR 
278, 10 WestWkly 249. 5 

“The language of the statute is 
that the officer named may be re- 
moved at the pleasure of the city 
council. These words have a well de- 
fined legal meaning. The right to 


remove at pleasure is an entirely dif- | 


ferent thing from the right to remove 
for cause. To hold that the statute 
only authorizes the council to remove 
for cause would be to deny the words 
used by the Legislature their ordi- 
nary meaning. This can not be done.” 
London v. Franklin, 118 Ky. 105, 108, 
80 SW 514, 25 KyL 2306. 

[a] The effect of an act which 
provides that officers appointed by a 
municipal council shall hold office un- 
til removed by the council is that all 
such officers hold office during the 
pleasure of the council, and may be 
removed at any time without notice 
or cause shown therefor, and with- 
out the council incurring any liability 
thereby. Hellems v. St. Catharines, 
25 a 583; Willson v. York, 46 U. C. 
Q. B. 289. 

[b] 


ap a eatnee conferring power.— 


The charter of the city of 


If the officer is liable 


Gloucester (St. [1873] ¢ 246), provid- 
ing, in § 11, that the mayor and alder- 
men shall have full and exclusive 
power to appoint police officers, * ‘the 
same to remove at pleasure,’ and in 
§ 9, that the mayor may, if 
opinion the public good requires, 
move, with the consent of the ap- 
pointing power, any officer’ appointed 
upon his nomination, authorizes the 


mayor with such consent to remove: 


police officers, including the ap- 
pointees of a predecessor without a 
hearing or cause shown. Williams 
v. Gloucester, 148 Mass. 256, 19 NE 
348. (2) So it has been held that un- 
der the provision of a charter author- 
iging the city council when assem- 
bled from time to time, to elect and 
appoint a street supervisor, the city 
council haS power to remove an in- 
cumbent and appoint his successor 
at their pleasure. Mathis v. Rose, 
64 N. J. L. 45, 44 A 875 [aff 64 N. J. 
L. 726, 49 A 1135]. (3) Where a stat- 
ute specially provides that a city 
council shall elect a city assessor, 
and it is further provided that all 
officers or employees’. elected or 
appointed by the council may be re- 
moved at pleasure, a further statu- 
tory provision that, except as other- 
wise provided, any officer, whether 
elected or appointed, may be im- 
peached and removed by the council 
for incompetency, insufficiency, neg- 
lect, or misconduct does not deprive 
the city council of the right to re- 
move an assessor appointed by it at 
its pleasure. Rogers y. Congleton, 
84 SW 521, 27 KyL 109. 

[c]. What officers removable.—(1) 
A charter authorizing the mayor to 
remove at pleasure, during the first 
six months of their respective terms, 
all officers appointed by him, applies 
to an officer who has been reappointed 
to a second term. MacLellan v. Ma- 
rine, 98 Md.,53, 56 A 359. ..(2) It’also 
applies to appointees of his predeces- 
sor. MacLellan vy. Marine, supra. 

g9. Christy v. Kingfisher, 13 Okl. 
585, 76 P 135. 

90. State v. Kennelly, 75 Conn. 704, 
55 A 555; Peo. v. New York, 82 N. Y. 


491;. Re Curry, 57 N.S. 210, [1924] 
2 DomLR 828. 
91. State v. Kennelly, 75 Conn. 


704, 55 A 555. 

92. San Antonio v, Nene re (Tex. 
Civ, A.) 201' SW. 191. 

93. San Antonio y. MWabraatnt supra. 

94 San Antonio v. Newnam, supra. 

[a] Evidence that an appointee 
discharged by a Mayor was compe- 
tent and fit, and that there were po- 
litical reasons which could have in- 
clined him to desire the discharge, 
doés not prove that the mayor be- 


lieved him competent and fit, thus 
rendering invalid the discharge made 
on the assigned ground of incompe- | 
tency and unfitness. San Antonio v. 
as ee (Tex.. Civ. A.) 201 SW 


95.. Rex v. Canterbury, 11 Mod 
403, 88 Reprint 1115, Str. 674, 93 Re- 
print 774, 

sé. Particular grounds see 
§§ 1084-1095. 

97. Ill—Peo. v. Healy, 231 Ill. 629, 
83 NE 453. 

Mad.—Field v. Malster, 88 Md. 691, 
41 A 1087. 

Mo.—Williams v. St. Louis, 213 Mo. 
403, 111 SW 1165; Butterfield v. St. 
Louis, 213 Mo. 402, 111 SW 1165; 
Basse v. St. Louis, 213 Mo. 401, iii 
SW 1165; Gracey v. St. Louis, 213 Mo. 
384, 111 SW 1159; State v. Walker, 68 
Mo. tA LTO State v. Brown, 57 Mo. 
A. ree 

J.—McCrellis v. Curran, 86 N. J. 
L. N08, 92 A,84. 

Nee v. Raymond, 129 App. 
Div. 477, 114 ‘NYS 365. 

N. C.—-Burke v. Jenkins, 148 N. C. 
25, 61 SE 608. 

Vt.—Rutter v. Burke, 89 Vt. 14, 93 
A--842, 848 [cit Cyc]. 

[a] An inferential authority to re- 
move at pleasure cannot be deduced, 
since the existence of a defined term 
ipso, facto negatives such an infer- 
ence, and implies a contrary pre- 
sumption, that is, that the incumbent 
shall hold to the end of his term, 
subject to removal for cause. State 
v. Brown, 57 Mo, A. 199. 

98. Peo. v. Healy, 281 Ill. 629, 83 
wea 453; State v. Brown, 57 Mo. A. 


infra 


See cases Supra notes 97, 98. 

1. Peo. v. Ahearn, 131 App. Div. 
30, 115 NYS 664 [aff 196 N. Y. 221, 89 
NE 930, 26 LRANS 1153]; In re Re- 
moval of Officers, 16 Pa. Co. 305. 

[a] Although a removal by the 
governor is an executive act and 
therefore not reviewable by the 
courts, it cannot be performed arbi- 
trarily, but there must be charges. 
against the officer, such as, if proved, 
and not successfully met by way of 
defense, will indicate his unfitness 
for the office. Peo: v. Ahearn, 131 
App. Div. 30, 115 NYS 664 [aff 196 


ate 221, 89 NE 930, 26 LRANS 
[b] One kppoitea to fill out an 


unexpired term of an elective officer 
holds an elective office within the 
meaning of the provision. In re Re- 
moval of Officers, 16 Pa. Co. 305. 

2. Com. v. Willis, 42 SW 1118, 19 
Kyl 962; Roy v. Pointe-Aux-Trem- 
bles, 61 Que. Super. 329. 

3. See cases supra note 2. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to that effect, but when there is such a statute, a 
council has no power to make an agreement to the 
Where 
provision is made for the removal of officers for 
cause, the power to remove at will is excluded.® 

‘‘Discretion.’’ The term ‘‘discretion’’? meaning 
legal discretion exercised in good faith,’ an ordi- 
nance, providing that a board may ‘‘at their dis- 
cretion’? remove a particular officer only for such 
causes as would occasion the removal of other 
named officers, does not) empower the commission- 
ers, even for the causes specified, to remove such 
officer at their uncontrolled will, notwithstanding 
the removal of such other officers ‘might thus be ac- 
complished. The grant of power to an authority 
to remove an officer for a certain cause implies 
authority to judge of the existence of that cause;? 
and the power vested exclusively in his discretion 
cannot be controlled in its exercise by another.'° 
But a provision giving a council power to remove 
its appointees for incapacity, negligence, and bad 
conduet, ‘‘as to it shall seem sufficient,’’ limits its 
diseretion to eases where one of these causes is 
found to exist.1? 

[§ 1084] (3) Grounds—(a) In General—aa. Gen- 
eral Considerations. In the absence of statutory 
specification the sufficiency of the cause for removal 
is to be determined with reference to the character 
of the office and the qualifications necessary to fill 
it. The misconduct for which an officer may be 
removed must be found in his acts and conduct in 
the office from which the removal is sought, and 
must constitute a legal cause of removal and one 
that affects the proper administration of his office.’ 
Under this implied power, it has been held that 
there are three heads of offenses that are a founda- 
tion to discharge an officer of a municipality.,, (1) 


4. Mich.—Pryzbylowski v. Detroit |a Summary manner. 
be furnished with specific charges, 
and then have an opportunity to call 


Poor Comrs., 188 Mich. 270, 154 NW 


PET 
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Such as have no immediate relation to the cor- 
poration, but are of themselves of so infamous a 
nature as to render the party unfit for any public 
franchise. (2) Such as are merely against the duty 
of his oath as a corporator, or the duty tacitly 
annexed to his office. (3) Such as are of a mixed 
nature, not only against the duty of his office, but 
also are offenses indictable." 

Necessity of conviction.‘4 In cases of the first 
class,° as in eases of general perjury, forgery, 
hbeling, ete., before an officer can be expelled for 
having committed an infamous crime, it has been 
held that there must have been a previous trial and 
conviction.1®° So it has been held that a statute 
making it unlawful for any candidate to provide, 
or agree to provide, money to be used by another 
in making any bet on any event arising out of the 
election, and declaring that a violation thereof shall 
be a misdemeanor, does not authorize the removal 
by the board of trustees of a mayor who has vio- 
lated it, in the absence of a prosecution and con- 
viction of such offense in a court of competent 
jurisdiction.17 But where the matter concerns the 
relation of the officer of the corporation to the 
corporation itself, it is not essential to the power 
of amotion that there should have first been an 
indictment and conviction in the ordinary course 
of law, because in respect of these offenses the 
corporation possesses the power of trial as well as 
the power of amotion.1® 

Grounds existing before election.19 A municipal 
body cannot deprive one of its members of his place 
for causes, affecting his ineligibility, that existed at 
the time of his election.2° And where removal may 
be made for cause only,”? the cause must have oc- 
curred during the present term of the officer,2? al- 
though it has been held that, where the accused 


The officer must 15. See supra text and note 13. 
16. Rex v. Richardson, 1 Burr. 
517, 97 Reprint 426, 2 Ld. Ken. 85, 


Mo.—State v. Wilson, 151 Mo. A.| witnesses in explanation of his con-| 96 Reprint 1115. 

719; 1432 SW 623. duct or acts. Peo. v. McAllister, 10 17. — Gillett v. Peo., 13 Colo, A. 553, 
N. Y.—Peo. v. Thompson, 94 N. Y.| Utah 357, 37 P 578. DOVE T2e 

451% Peo. v. Baker; 12° Misc. 389, 8. Ridgway v. Ft. Worth, (Tex. 1g. Rex v. Richardson, 1 Burr. 

34 NYS 49. Civ. A.) 243 SW 740. 1517, 97 Reprint 426, 2 Ld. Ken. 85, 96 
Tex.—San Antonio Fire Fighters’ 9. State v. Doherty, 25 La. Ann. Reprint 1115 [ovesr on this point the 


Local Union No. 84 v. Bell, (Civ. A.) 
223 SW 506. 

Utah.—Peo. v. McAllister, 10 Utah 
357,37) RP b78. 

[a] Under statute providing that 
any appointive officer of a city of the 
fourth class may be removed by a 
two-thirds vote of all the members 
elected to the board of aldermen, in- 
dependently of the mayor’s approval 
or recommendation, the treasurer of 
such a city may be removed by such 
two-thirds vote without cause. State 
v. Wilson, 151 Mo. A. 719, 132 SW 623. 

5. Newby v. Brownlee, 9 Sask. L. 
207, 27 DomLR 509, 34 WestLR 278, 
10 WestWkly 249. 

6. In re Farish, 18 Ariz, 298, 158 
P 845; Pryzbylowski v. Detroit Poor 
Comrs., 188 Mich. 270, 154 NW 117; 
Bolger v. Detroit, 153 Mich. 540, 117 
Speed v. Detroit, 98 Mich. 
rt 57 NW 406, 39 AmSR 555, 22 LRA 
842. 

memeyes at pleasure see supra 
§ 10 

7. Ridgway _v. Ft. Worth, (Tex. 
Civ. A.) 243 SW 740; Peo. v. McAllis- 
ter, 10 Utah 357, 37 P 578. 

Siu “Discretion,” in an act author- 
izing the removal of certain officers 
for cause, means a discretion to be 
exercised after a hearing for cause, 
as provided in the act, The mere 
fact that in the opinion of the coun- 
ceil an officer has been guilty of mis- 
conduct in office, or that good cause 
for his removal exists, will not jus- 
tify the exercise of this discretion in 


[43 C. J.—42] 


119, 18 AmR 131. 


16. State v. Doherty, supra. 

11. Rutter v. Burke, 89 Vt. 14, 93 
A 842. ; 

12. Ariz—In re Farist, 18 Ariz. 
298, 158 P 845. 

Mich.—Speed v. Detroit, 98 Mich. 
360, 57 NW 406, 39 AmSR 555, 22 
LRA 842. 

Minn.—State v. Duluth, 53 Minn. 


238, 55 NW 118, 39 AmSR 595. 
N. J.—Haight eve Love, 39 N. J. L. 
14 aoe 39 N. J..L. 476, 23 AmR 234]. 
Y¥.—Peo:: v. Thompson, 942 No Ye 
ee Ben. v. Raymond, 129 App. Div. 
477, 114 NYS 365. 


Oh.—State v. Merril; 16 Oh. Cir. 
CiEeN: Sase: 
Eng.—Reg. v. Newbury, 1 Q. B. 751, 


41 ECL 760, 113 Reprint 1319; Rex v. 
Doneaster, 1 Barn. 264, 94 Reprint 
180, 2 La. ‘Raym. 1564, 92 Reprint 513; 
Rex v. Derby, Cas. t. Hardw. 153, 
95 Reprint 98; Bagg’s Case, 11 Coke 
93b,. 77 Reprint 1271; Clerk’s Case, 
Cro. Jac. 506, 79 Reprint. 432; Reg. 
v. Rogers, 2 Ld...Raym. 777, 92 Re- 
print 18; Rex v. Wilton, 1 Ld. Raym. 
225, 91 Reprint 1047, 5 Mod. 257, 87 
Reprint 642, 2 Salk, 428, 91 Reprint 
372; Haddock’s Case, T. Raym. 435, 83 
Reprint 227. 

13. Rex v. Liverpool, 2 Burr. 723, 
97 Reprint 533, 2 Ld. Ken. 424, 96 Re- 
print 12382; Rex v. Richardson, 1 Burr. 
517, 97 Reprint 426, 2 Ld. Ken. 85, 
96 Reprint 1115. 

14. Under provision to that effect 
see infra § 1086. 


dicta in Bagg’s Case, 11 Coke 93b, 
77 Reprint 1271]. 

19. Under provision to that effect 
see infra § 1086. 

Ata Ellison v, Raleigh, 89 N. C. 

21. See supra § 1083. 

22. Htzler v. Brown, 58 Fla. 221, 
50 S 416, 188 AmSR 113; Hawkins v. 
Grand Rapids, 192 Mich. 276, 158 
NW 9538, AnnCasl1917E 700; State We 
Patton, 131 Mo. A. 628, 110 SW 636; 
Brats vi (Jerseys, City, <2b04N We Ta 

[a] Embezzlement in previous 
Office.—(1) The mayor and city coun- 
cil of a city of the third class could 
not remove the treasurer-elect of such 
city for “cause shown,” by showing 
that he embezzled the funds of the 
city while acting as collector during 
a previous term. State v. Patton, 131 
Mo. A. 628, 631, 110 SW 636. (2) “The 
proceeding is ‘authorized thereby for 
‘cause shown;’ and while it seems 
that the defalcation in the office of 
collector ought to be sufficient cause 
for removal from the office of treas- 
urer, within the contemplation of the 
statute supra, the weight of author- 
ity indicates and supports the law to 
be that unless the incumbent has 
been convicted in a court of law prior 
to such proceeding, the misconduct 
for which a removal is sought, in the 
absence of statutory specifications to 
the contrary, must be misconduct 
with respect to the execution of the 
particular office from which the in- 
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officer has continued in office by reélection, official 
misconduct during the preceding term will justify 
removal.” 

[§ 1085] bb. Cause. The general principles stated 
above24 are applicable not only in the case of an 
officer holding for a definite term who can be re- 
moved only for cause,?® but also where it is merely 
provided by statute that an officer can be removed 
only for cause or after a hearing.*® By the term 
‘‘for eause,’? ‘just cause’’ is meant.*? And the 
cause assigned for removal must not be a mere 
whim or subterfuge, but must be of substance re- 
lating to the character, neglect of duty, or fitness 
of the person removed,”® but, subject to this limita- 
tion, where the causes for removal of an_ officer 
are not enumerated by law, the officer having au- 


thority to remove has the power to determine what 


is sufficient cause for removal.?® 

Particular grounds. . The following have been held 
sufficient grounds for removal: Negligence and in- 
competency on the part of the officer in regard to 
some particular work which it was his duty to do or 
supervise ;*° disregard by the treasurer of the or- 
der of the board of commissioners forbidding him 
to pay a claim against the town, and for his failure 
to refund the amount of the claim as ordered by 
the board ;*! ignoring a supersedeas staying the pay- 
ment of a judgment;*? prolonged and obstinate non- 
attendance at corporate meetings;** refusal of an 
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auditor to sign contracts required by the charter to 
be signed by him;*4 refusal of a city treasurer to 
deposit funds in a depositary designated by a valid 
ordinance;** refusing to levy certain executions 
issued by the city, without showing that they were 
void;** refusing to sign an order for payment of 
the property purchased by the city on the ground 
that the financial condition of the city did not 
warrant such an expenditure;*? and the removal of 
an officer by a board without trial in violation of 
the charter and contrary to the advice of the city 
attorney and instructions of the mayor is a ground 
for removal of the board.®® So, also, the appro- 
priation of municipal funds coming into an .officer’s 
hands and a denial, when inquiries are made con- 
cerning the matter by the proper officials, that there 
was anything payable are sufficient ground for re- 
moval;*® as is the alteration of the corporate rec- 


_ ords with a fraudulent intent;*° bribing one to vote 
» for a particular candidate at a corporate election ;*+ 


soliciting campaign expenses from officers of other 
departments ;** collecting money belonging to a city 
and neglecting and refusing to pay it into the city 
treasury ;** habitual drunkenness;*4 and even in- 
toxieation.*® The violation of a statute prohibiting 
an officer from being interested in a contract with 
the municipality may constitute misbehavior in office 
so as to justify an officer’s removal.‘® Mere po- 
litical bias,*” or personal dislike by the officer having 


cumbent is sought to be ousted, and 
such misconduct must constitute a 
legal cause for removal and affect a 
proper administration of such office. 
The fundamental notion involved in 
this doctrine is that of condonation 
for past offenses; and it seems there 
is especial reason for its application 
with respect to elective offices.”’ State 
vy. Patton, supra. (3) Where the stat- 
ute under which the proceedings for 
removal were had related entirely to 
execution of the office rather than to 
the official’s title to the office, the fact 
that relator had defalecated to the 
city when he was elected to the office 
of treasurer was not a_ sufficient 
“cause shown” for his removal from 
that office under the statute, as a 
corporation, either at common law 
or under the statute, for mere cause 
may not remove an officer for defect 
of title, the proper remedy being 
quo warranto. Htzler v. Brown, 58 
‘Fla. 221, 50 S 416, 138 AmSR 113. 

23. Hawkins v. Grand Rapids, 192 
Mich. 276, 158 NW 9538, AnnCas1917E 
700. Compare State v, Jersey City, 
25 N. J. L. 536 (holding that, where 
a member of a _city council is ex- 
pelled for disorderly conduct and is 
reélected, he cannot be expelled a 
second time for the offense for which 
he had been previously expelled). 

24. See supra § 1084. 

25. See supra § 1083. 

26. See statutory provisions; and 
eases infra this section. 

27. Hagerstown St. Comrs. v. Wil- 
liams, 96 Md. 232, 239, 53 A 923; 
Brokaw v. Burk, 89 N. J. L. 132, 98 A 
11; Haight v. Love, 39 N. J. L. 14 
[aff 39 N. J. L. 476, 23 AmR 234]; 
Milliken v. Weatherford, 54 Tex. 388, 
38 AmR 629. 

“The phrase ‘for cause’ does not 
mean the arbitrary will of the ap- 
pointing power, for that might be the 


outgrowth of mere whim, caprice, 
prejudice or passion, which would, 
in reality, be no cause at all. But the 


phrase ‘for cause’ must mean some 
cause affecting or concerning the 
ability or fitness of the incumbent to 
perform the duty imposed upon him.” 
_Hagerstown St. Comrs, v. Williams, 
supra [quot Farish v. Young, 18 Ariz. 
298, 158 P 845, 847]. 

28. In re Farish, 


supra; 
Purdy, 22d N owe 


396, 


Peo,’ Vv. 
117 NE 609; 


Peo. v. Raymond, 129 App. Diy, 477, 
114 NYS 365. 
In re Farish, 18 Ariz. 298, 158 


405; Dunn y. Taunton, 200 Mass. 252, 
86 NE 3138; Bolger v. Detroit, 153 
Mich. 540, 117 NW 171; Peo. v. Coler, 
40 App. Div. 65, :°57 NYS 636 [aff 
159 N. Y. 569, 54 NE 1094]. . 

[a] The facts that a city was fully 
protected against financial loss by 
bonds, that public improvements had 
not been finally accepted by the com- 
missioner of parks and boulevards, 
that the contractors were bound to 
make good all defects in work or ma- 
terials, and that the commissioner, 
according to his own testimony, in- 
tended to make an accurate final in- 
spection of the improvements when 
completed, and to require them to 
conform in all respeets to the con- 
tract, are not so inconsistent with 
charges of gross negligence against 
the commissioner, in connection with 
the improvements, as to invalidate 
findings by the common council that 
he was guilty thereof, since the 
bonds and provisions of the contracts 
did not dispense with the necessity 
for careful supervision and inspec- 
tion as the improvements proceeded, 
but furnished an additional remedy 
in case, with proper inspection dur- 
ing their progress, the improvements 
were found in any respect imperfect. 
Bolger v. Detroit, 153 Mich. 540, 117 
NW 171. 

81. Burke v, Jenkins, 148 N. C. 25, 
61 SE 608. 

32. Barrett v. Atlantic City, 86 N. 
J. L. 675, 92. A. 1086. [aff 85 N. J. L. 
134, 88 A 856]. 

[a] It is no defense (1) in pro- 
ceedings to remove him from office 
that he had been ordered by a former 
board of water commissioners to pay 
the bill. Barrett v. Atlantic City, 
86 N. J. L.. 675, 92 A 1086 [aff 85 N. J. 
L. 134, 88 A 856). (2) Nor is it.a 
defense that he had been advised in 
this course by the city solicitor. Bar- 
rett v. Atlantic City, supra. 

33. Reg. v. Pomfret, 10 Mod. 107, 
88 Reprint 648. 

34. White v. Seaside, 107 Or. 330, 
213 P 892. 

35. Smith v. Winder, 22 Ga. A. 
278, 96 SE 14. 


36. Burney v. Boston, 24 Ga. A. 7, 
100 SE 28. , 

37. Townsend v. Sauk Centre, 71 
Minn. 379, 74 NW 150. 

38. Spader v. Rolph, 29 Cal. A. 774, 
GES OT 

co. Matter of Odell, 28 App. Div. 
464, 51 NYS 122. 

40. Wigon v. Pilkington, 1 Keb. 
597, 83 Reprint 1133; Rex v.* Wilton, 
1 ‘Ld. Raym. 225, 91 Reprint 1047, 
5 Mod. 257, 87 Reprint 642, 2 Salk. 
428, 91 Reprint 372. 

41. Rex v. Tiverton, 8 Mod. 186, 
88 Reprint 136. 

42. State v. Superior, 90 Wis. 612, 
64 NW 304. 

43. ES v. Lesser, 94 Oh. St. 387, 

44... Rex-v. ‘Taylor, 3. Salk/s231,. 91 
Reprint 795. 

45. Hogan vy. Collins, 183 Mass. 
43, 66 NE 429. 

46. Matter of Smith, 48 App. Div. 

634, 68 NYS 1018; Bergeron v. Jack- 
son, 994° Vt.2 92, 108 A 92:42 ; 
_ [a]. Wlustration.—Where a super- 
intendent of streets of a city re- 
quested a firm, of which a _ street 
commissioner was a member, to fur- 
nish materials and labor for a cer- 
tain purpose, and such material and 
labor were paid for out of the city 
treasury, such material and labor 
must be held to have been furnished 
under an implied contract between 
the firm and the city, and the street 
commissioner was interested in a 
contract with the city, within the 
meaning of an ordinance prohibiting 
officers to be interested in contracts 
with the city. Bergeron vy. Jackson, 
94) Vt. 91, T08F A912) 

[b] Evidence insufficient to show 
good faith.—Where, in an action to 
remove defendant from office for vio- 
lation of a statute providing that no 
village officer shall be interested in a 
contract with the village, defendant 
did not deny knowledge of the law, 
and admitted that he was in office 
when the law went into effect, and 
knew that the previous law pro- 
hibited such contracts, he did not 
show that he acted in good faith 
while violating the law. Matter of 
Smith, 48 App. Div. 634, 63 NYS 1018. 


47. Peo. v. New York, 19 Hun (N. 
Y.) 441; Belaval v. Todd, 22 Porto 
Rico 590. 


For later cases, developments and changes in the law see cumulative Afiinotations, same title, page and note number, 
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the power of removal, is not eause.*8 Nor is the 
bankruptey of an officer since it does not disable 
him from discharging the duties of his offices? A 
single or casual nonattendance at corporate meet- 
ings,°° unless the duties of the office are such as to 
require his constant presence, is not cause for re- 
moval.®? It is not ground for removal that an 
officer demanded a reasonable fee for certifying 
for a purchaser of city bonds the minutes of the 
council relating to the bond issue, the demand 
having been promptly withdrawn upon an intimation 
that such certifying might fairly be considered city 
business,°? or that he approved a tax return and 
allowed it to go on the tax duplicate knowing it 
to be too low in amount, such acts being useless and 
without legal effect, because there was no statute 
requiring such consent or approval.°? So the mak- 
ing of a statement, in confidence by a member of 
a council of a city to the mayor, that he had heard 
rumors reflecting on the integrity of other members 
of the council, is no ground for removal, although 
the informant on whom he relies fails to substan- 
tiate his statement.°* ‘It has been held that the 
rule that a municipal officer shall be responsible 
for any want of judgment, skill, or failure of duty, 
which may cause unnecessary loss of life, limb, or 
property, contemplates the happening of one of the 
several events stated, and the officer will not be 
removed for a single error of judgment not result- 
ing in the losses specified.5> And it has been held 
that an employee suffering from nervous 'prostra- 
‘tion should not be removed for insubordination, but 
retired for disability or temporarily suspended, 
especially where he has served faithfully for many 
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years.56 

Failure to enforce laws. A failure to enforce 
statutory provisions relating to a municipality, or 
ordinances of the corporation, may be a cause for 
removal,°* and this is particularly so where the 
charter requires an official to see that ordinances 
are enforeed.6* But a failure to enforce laws is 
not a ground for removal where the duty so to 
enforce is doubtful and subject to an honest dif- 
ference of opinion.°» And where an official was 
justified in refusing to acknowledge the validity 
of an ordinance of the city, a removal under the 
statute providing that he could not be removed 
without cause is improper.®° But an official is not 
justified in failing to attempt to enforce the law, 
as his duty and the obligations of the law require, 
by reason of the policy of the locality.*t 

[§ 1086] (b) Particular Constitutional or Statu- 
tory Grounds—aa. In General. If the constitution 
enumerates certain grounds for removal, and none 
are prescribed by statute, the only grounds for 
removal are those prescribed by the constitution.®* 
And where the grounds are specified by a statute®* 
or by the municipal charter,®4 the power of removal 
cannot be exercised except on the ground so speci- 
fied. A city ordinance which conflicts with a con- 
stitutional requirement as a sina qua non to re- 
moval is void.*® 

Cause occurring during previous term. SSmitehas 
been held that, under a statute authorizing removal 
for misconduct in office, an officer cannot be removed 
for a cause which arose during a previous term.** 
On the other hand, it has been held that, under a 
statute providing for the removal of-an officer who 


ip oa Peo. v. New York, 19 Hun (N. 
49. see v. Liverpool, 2 Burr. 723, 


97 Reprint 533;..2 Ud. Ken 391, 
Reprint 1232. 

50. Reg. v. Pomfert, 10 Mod. 107, 
88 Reprint 648. 

51. Rex v. Wells, 4 Burr. 1999, 98 
Reprint 41. 

52. Wendell v. Newark, 63 N. J. L. 
216, 42 A 767. 

53. State v. Sullivan, 15 Oh. Cir. 
CEI477, 8) Oh} Cir) Dec. "3465" 15" Oh. 
Cir, Gt."333) (8 Oh? Cir.’ Dee: 294. 

54. State v. New Orleans, 107 La. 
632, 32'S 22. . 

55. Peo. v. Fire Comrs., 43 Hun 
554, 6 NYSt 658 [app dism 106 N. Y. 
257, 12 NE 596]. 

56. Peo. vy. Connolly, 184 App. Div. 
587, 172 NYS 48. 

57. State v. Corwine, 113 Kan. 192, 
213 P 658; State v. Deichler, 108 Kan. 
145, 194 P 322; State v. Ryan, 92 Nebr. 
636, 189 NW 235, AnnCasl1914A 224; 
State v. Donahey, 108 Oh. St. 440, 
140 NE 609. 

{a] Failure to make reports of 
violations of liquor law. State v. 
Corwine, 113 Kan. 192, 213 P 658. 

[b] Enforcement of liquor law.— 
(1) The failure to enforce a prohibi- 
tory liquor law is sufficient ground 
for thé removal of the mayor. State 
v. Deichler, 108 Kan. 145, 194 P 322. 
(2) The members of the board of 
fire and police commissioners of the 
city who, together with police offi- 
cers under their supervision and con- 
trol, have actual knowledge of. fre- 
quent violations of the laws of the 
state. by saloon keepers in selling 
liquors on Election Day and Sundays 
and at prohibited hours of the night, 
and make no attempt in good faith 
to suppress such crimes or to enforce 
the law, are .subject to removal. 
State v. Ryan, 92 Nebr. 636, 139 
NW 235, AnnCas1914A 224. 

58. Wooden v. State, 68 Okl. 164, 
173 P 829, LRA1918F 1046. 

[a] Under a charter requiring the 
mayor to see that the ordinances are 
enforced, his willful failure to en- 


force the ordinance prohibiting liquor 
traffic and gambling was ground for 
his removal. Wooden vy. State, 68 


OKI. (164,,-4173) P 829," TURAT9IT8E: 
1046. 
59. State v. Roth, 162 Iowa 638, 


144 NW 339, 50 LRANS 841; State v. 
Corwine, 113 Kan. 192, 213 P 658. 

[a] Sunday baseball.—The mayor 
of a city acting in good: faith in 
failing to prevent professional base- 
ball on Sunday is not subject to re- 
moval for a willful refusal or neglect 
of performance of duty to enforce 
the law. State v. Roth, 162 Iowa 638, 
144 NW 339, 50 LRANS 841. 

[b] Where the evidence showed 
that the mayor had been diligent in 
his efforts to enforce the liquor ordi- 
nance of a city, had not willfully 
misconducted himself in office, or 
willfully neglected to perform his du- 
ties, and was not actuated by wrong- 
ful or corrupt motives, but that his 
official conduct was characterized by 
good faith, a judgment, refusing to 
remove the mayor from office, will 
not be disturbed. State v. Corwine, 
113 Kan. 192, 213 P 658. 

66. State v. Wilson, 151 Mo. A. 
723, 182 SW 625. 

61. State v. Wilcox, 78 Kan) 65917, 
97 P 372, 130 AmSR 385, 19 LRANS 
224, Compare State v. Foley, 107 
Kan. 608, 198 P 3861 (holding that 
charges of neglect of duty in failing 
to notify the county attorney of vio- 
lations of the prohibitory law, and in 
sanctioning a system of fines for the 
mere purpose of raising revenue, were 
not sustained), 

{a] Liquor laws.—A mayor of a 
city who failed to give the county at- 
torney notice of known violations of 
the law prohibiting the sale of in- 
toxicating liquors, and who failed to 
make a bona fide attempt to enforce 
the law, and who permitted the carry- 
ing on of the traffic under a system 
imposing fines as a means of obtain- 
ing public revenue for the city from 
the traffic, forfeited his office; and 
the court on quo warranto would 
oust him therefrom, notwithstanding 


a wide open policy was in vogue in 
the county. State v. Wilcox, 78 Kan. 


BOT, 929 fe) P28 fe, ASOleAmSR $385 .0aL9 
LRANS 224. 
62. Gillett v. Peo., 13 Colo. A. 553, 


59 P 72; and cases infra this sec- 
tion. Compare Savannah vy. Gray- 
son, 104 Ga. 105, 30 SE 693 (holding 
that a municipality has the power to 
remove from office for misconduct 
all corporate officers, although the 
power to do so is not expressly given 
by its charter to such corporation). 

63. State v. Baughn, 162 Iowa 308, 
143 NW 1100, 50 LRANS 912; Mastick 
Vi, Lakewood,.-18" Oh 'Cir}) Ct. NESS, 
407; Casper v, Philadelphia, 55 Pa. 
Super. 266. 

64. Shaw v. Macon, 19 Ga. 468; 
State v. Shreveport, 124 La. 178, 50 
S 3, 1834 AmSR 496; Rutter v. Burke, 
89 Vt, 14,°93 A 842. 

{a] hus, under a charter provi- 
sion that the city council shall have 
the power for causes of incapacity, 
negligence, or bad conduct, to re- 
move from any office any city officer 
who may be appointed by the city 
council, there must be something 
which in law amounts to incapacity, 
negligence, and misconduct to sus- 
tain removal by a council of its ap- 
pointees for such causes. Rutter v. 
Burke, 89 Vt. 14, 93 A 842. 

{[b] Services not needed. — The 
provision of a city charter authoriz- 
ing the council to remove any officer 
or employee when his service is no 
longer necessary to the public inter- 
est cannot apply to one whose Office 
was created by the charter with cer- 
tain prescribed duties, some of which 
are essential to the operation of the 
city government, and which must be 
performed by him alone, and which 
eannot possibly cease to be necessary. 
State v. Shreveport, 124 La. 178, 50 S 
3, 134 AmSR 496. 

65. Lizano v. Pass Christian, 96 
Miss. 640, 50 § 981. 

66. In absence of provision to that 
effect see supra § 1084. 

67. State v. Donahey, 108 Oh. St. 
440, 140 NE 609. 
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has knowingly or willingly misconducted himself 
in office or’ knowingly or willfully neglected to 
perform any duties enjoined upon him by law, an 
officer may be removed for violation of his duties 
in a preceding term.*® 

Necessity of prior conviction.°® Although the 
legislature gave the power to a municipality to 
pass ordinances for the impeachment and removal 
of elective officers, a city ordinance pursuant 
thereto, providing ‘‘for the impeachment and re- 
moval of elective officers’’ for willful neglect of 
duty or misdemeanor in office, which does not re- 
quire an indictment and conviction of such an officer 
as a condition of removal, as provided by the con- 
stitution, is void.7° Under a charter provision au- 
thorizing the council, whenever any elective officer 
of a town or city shall be convicted of malfeasance 
in office or any infamous crime, to declare such office 
vacant, and forthwith proceed to fill such vacancy, 
the council is without authority to declare an office 
vacant and proceed to fill it without a prior con- 
viction of malfeasance upon a mere admission of 
malfeasance by the officer involved.” 

[§ 1087] bb. Failure of City Council To Organize. 
Under a statute providing that a city council may 
be removed for failure to organize within a specified 
time, it is good ground for removal of an entire 
city council that it failed to organize within the 
time prescribed by law merely because of a failure 
to agree on the officers to be chosen.’* But where 
the councilmen of a borough meet, and elect a 
president and secretary, and are ready for the 
transaction of business, the failure at such meeting 
to elect a treasurer is no ground for their removal.’? 

[§ 1088] cc. Religious or Political Causes. Re- 
ligious or political causes are not ‘‘just causes’’ un- 
der the express language of some statutes.7* But 
such an act is not inconsistent with an act pro- 
hibiting political activity of office holders so as to 
preclude removal on such a ground.’® And a statute 
providing that the taking part in political move- 
ments shall be a ground for removal does not vio- 


do not so read the act. 


late an article of the constitution providing that 
the free communication of thoughts and opinions 
is one of the invaluable rights of man, and every 
citizen may freely speak, write, and print on any 
subject.7® : 

[§ 1089] dd. Interest: of Officers in Purchase of 
Real Estate for Corporation. Under a statute pro- 
viding that the violation of the provision in the 
act that no head of a department shall be interested, 
directly or indirectly, in the purchase of real estate 
for the corporation shall be sufficient cause for 
removal by the mayor, it is immaterial that an 
additional punishment of such offense is provided 
fon 

[§ 1090] ee. Interest of Officer in Contract of 
City. A statute providing that it shall not be law- 
ful for any councilman, burgess, trustee, manager, 
or director of any corporation, municipality, or 
public institution to be in any wise interested in 
any contract for the sale or furnishing of any 
supplies or materials to be furnished to, or for 
the use of, any corporation, municipality, or public 
institution of which he shall be a member or officer, 
or for which he shall be an agent, or directly or 
indirectly interested therein, and further providing 
that one violating the provisions thereof shall for- 
feit his membership in such corporation, munici- 
pality, or institution, and his office and appointment 
thereunder, intends to prohibit persons from occu- 
pying -a position in which they will be virtually 
contracting with themselves.** Such a statute ap- 
plies to a subcontractor of one furnishing supplies 
to the municipality,’® and it apples to a couneil- 
man who is a stockholder in the company furnishing 
supplies,®° although the contract between the com- 
pany and the borough may be invalid.* It is im- 
material under such a statute that the offending 
official did not solicit the business,®? that he had 
no part in awarding the contract,®* that there was 
no loss to the borough,®* or that no fraud was al- 
leged,®> and good faith is no justification.8° Under 
a statute prohibiting any borough officer from being 


These words 


68. State v. Howse,'134 Tenn. 67, 
183 SW 510, LRA1916D 1090, AnnCas 
LIVTE LL25e 

69. In the absence of provision to 
that effect see supra § 1084. 

70. Lizano v. Pass Christian, 96 
Miss. 640, 50 S 981. 

71. State v. Mills, 99. Conn., 217, 
121 A 561, 36 ALR 500. 

. 72. In re Lemoyne Borough, 15 Pa. 
Dist. 241; In re Jenkintown, 16 
Montg. Co. (Pa.) 738. 


Sat In re Montoursville, 34 Pa. Co. 
74. Truitt v. Philadelphia, 221 Pa. 


Sok VO A. 75 Ts 
Porto Rico 590. 

[a] A removal from office for a 
political cause is a removal without 
just cause and against the provisions 
of the municipal law. Belaval v. 
Todd, 22 Porto Rico 590. 

75. Duffy v. Cooke, 239 Pa. 427, 86 
A 1076, AnnCasl1915A 550. 


Belaval v. Todd, 22 


76. Com. v. Hasskarl, 21 Pa. Dist. 
119. 

77. Peo. v. New York, 52 Hun 483, 
5 ae 538 [aff 126 N. Y. 621, 27 NE 
409]. 

78. Com. v. Witman, 217 Pa. 411, 


414, 66 A 986; Com. v. Wineman, :21 
Pa. Dist. 9115-"Com.. vs Cloud, i Pa, 
Dist. 299, 36 Pa. Co. '190; Com. v. Mel- 
vin, 18 Pa. Dist. 155; Com. v. Gromil- 
ler, 16) PaseDist. 2596; so ban Cow 24: 
“Tt is contended by counsel for ap- 
pellant that the words ‘any member 
of any corporation,’ signify a corpo- 
ration other than the one to which 
the supplies are to be furnished. We 


refer to the corporation purchasing 
or receiving the supplies or materials, 
and of which the individual is a 
member, an officer or an agent. It is 
plainly intended to prevent anyone 
who is a member, officer or agent of 
any corporation, municipality or pub- 
lic institution from being in anywise 
interested, directly or indirectly, in 
the furnishing of supplies or ma- 
terials to the corporation, munici- 
pality or institution with which he is 
officially connected. The statute in- 
tends to prohibit persons from oc- 
cupying a position in which they will 
be virtually contracting with them- 


selves.”’ Com. v. Witman, supra. 
[a] MTlustration.—Where a coun- 
cilman, who is a codwner with his 


brother of a quarry, assists in ratify- 
ing a contract with his brother to 
supply the city with stone from the 
quarry, he may be convicted of vio- 
lation of the act forbidding any mem- 
ber, Officer, or agent of the corpora- 
tion or a municipality from being in- 
terested in furnishing supplies to it. 
Com: v. Witman, 217 Pa. 411, 66 A 
986. 

{[b] What constitutes furnishing 
supplies.—The furnishing by a bor- 
ough councilman of teams and driv- 
ers for the public work of the bor- 
ough and the receiving of compensa- 
tion therefor from the municipality 
is a furnishing of supplies within 
the meaning of the act. Com, vy. 
Cloud, 19 Pa. Dist. 299, 36 Pa. Co. 190. 

{c] Matters not constituting in- 


terest in contract.—(1) A member of 
a borough council employed by the 
street committee thereof, under au- 
thority delegated by the council, as 
an inspector of certain public work 
being done by an independent con- 
tractor, has no interest, either direct 
or indirect, in any contract with the 
borough, as prohibited by the stat- 


ute. Com. v. Melvin, 18 Pa. Dist. 
155. (2) The renewal by a borough 
council without respondent’s’ vote, 


and without consent, of a contract 
for street lighting, made five years 
before he became a member, with a 
company of which he was president 
and a stockholder at the time of re- 
newal, is not a ground for a quo war- 
ranto to oust him from office. Com. 
v. Gromiller, 16 Pa. Dist. 596, 33 Pa, 
Co, 274. (3) A councilman who is an 
employee of a water company fur- 
nishing water to a borough under 
a contract on which he never voted, 
or with which he never was con- 
cerned, is not removable. Com. v. 
Wineman, 21 Pa. Dist. 911. 
aes Com. y. Johnstin, 21 Pa. Dist. 
80. Com, v. Hamilton, 19 Pa. Dist. 


798, 37) Pas Cos 59: 
81. Com. v. Hamilton, supra. 

82. Com. v. Hoyt, 31 Pa. Co. 200. 
eae Com. y. Rhoades, 17 Pa. Dist. 
84. Com. vy. Hoyt, 31 Pa. Co. 200. 
eae Com. v. Rhoades, 17 Pa. Dist. 

oO. 


86. Com. v. Hoyt, 15 Pa. Dist. 128 
(holding that the statute applies to 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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directly or indirectly interested in any contract for 
the furnishing of supplies to the borough or from 
being an officer or stockholder of any corporation 
or an employee of any party furnishing such sup- 
plies and providing that the office shall be forfeited 
by a violation of the statute, one who is so em- 
ployed’? or who is a stockholder of such a cor- 
, poration may be removed, although he had no knowl- 
edge that supplies were being furnished in violation 
of the act.8§ 

~ [§ 1091] ff. Incompetency. Within a statute au- 
thorizing the removal of officers for incompetency, 
an officer is incompetent who refuses to obey mu- 
nicipal ordinanees,*® or who confesses and admits 
that obedience to ordinances is in his discretion, 
or that his: conscience will not admit of his ob- 
serving them.°° : 

[§ 1092] gg. Malfeasance, Misfeasance, or Other 
Misconduct in Office—(aa) In General. ‘‘ Malfeas- 
ance,’’ ‘‘maladministration,’? ‘‘malversation,’’ 
‘«misfeasanece,’’ or other misconduct in office may 
be and frequently have been specified as grounds 
for the removal of a municipal officer.®t 

Malfeasance. The acceptance of a bribe by an 
officer,22 or the trading of votes by councilmen on 
matters pending before the council of a city, con- 
stitutes malfeasance in office within a statute pro- 
viding that malfeasance shall be a ground for re- 
moval.®* And it has been held that, where the 
thing done by the officer is purely ministerial, and 
the officer is intrusted with no discretion in the 
premises, if he exceeds his authority and does an 
act officially for which there is not the authority 
of the law, he is guilty of malfeasance in office, 
although there is an entire absence of any corrupt 
or evil intention.** 

Misfeasance or malfeasance. Under a statute au- 
thorizing removal for misfeasance and malfeasance 
in office, the acting as attorney adversely to mu- 
nicipal interests,®° or the entering into stipulations 
by an officer with litigants against the city not to 
appeal from adverse decisions, is ground for re- 
moyal.?® 

Misconduct. The commission of an assault by 
striking a person with a pistol is misconduct in 
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office within a statute authorizing the removal of 
officers for such a eause.%* And under such a 
statute a mayor may be removed who persistently 
refuses to sign orders for the pay of city officers 
to which they are entitled under valid ordinance, 
and without which they cannot be paid.®* On the 
other hand it is not ground for removal under such 
a statute that the officer removed appointed as a 
police officer one under prosecution for resisting 
an officer.°? 

Misconduct, maladministration, malfeasance, or 
malversation. Under a statute authorizing removal 
from office for misconduct, maladministration, mal- 
feasance, or malversation in office, the trustee of 
a village who was a member of a firm which sold 
supphes to the village, and who was a member 
of the committee of the trustees who audited the 
bills for such supplies, can properly be removed 
from office.t © 

Willful misconduct or maladministration. Under 
a statute providing for removal for willful miscon- 
duct or maladministration in office, the violation 
to constitute a ground for removal must be willful 
and with an evil purpose, the word ‘‘willful’’ im- 
plying knowledge on the part of the officer together 
with the purpose to do wrong.? The failure of a 
mayor to make reports of the amount of fines im- 
posed and collected by him as a magistrate is a 
clear violation of his duties as a public officer 
and constitutes ‘‘willful maladministration.’’? And 
the mayor of a city is subject to removal from office 
under such a statute for refusal to execute a state 
prohibitory liquor law, although the persons who 
elected him to office desire that it shall not be en- 
forced.4 

Misbehavior, neglect of duty, or misdemeanor. 
The soliciting of bribes is a sufficient ground for 
removal under a statute making misbehavior, neglect 
of duty, or misdemeanor ground for removyal.® 

Neglect of duty or conduct unbecoming station. 
Authorization of removal of -a member of a city 
board for continued neglect of duty or other con- 
duct unbecoming his station authorizes removal for 
conduct rendering a member infamous and unfit to 
discharge his duties, although having no immediate 


a councilman who did work for, and 
furnished materials to, the borough, 
although when his bills for payment 
were before the council, he explained 
his interest to his fellow members 
and refrained from vyoting for their 
approval, and the contract came to 
him unsolicited and in due course of 
trade, and the prices for the work 
and material furnished were reason- 
able and proper, so that the borough 
lost nothing), 

Si. eConmmy.) elarris) +248." Pa. 1570; 
94 A 251. 

[a] Employment by the owner of 
a newspaper furnishing supplies and 
material to the borough and paid for 


bye ite) (Conk, ve. Harris, ).248- Pas -570; 
94 A 251. 
8s. Com. v.. Egan, 234 Pa. 24, 82 


A 1098 (holding that, where a burgess 
of a borough was a stockholder of 
a corporation when it sold supplies 
to the borough, he would be ousted, 
although he had no knowledge of the 
sale until warrants were issued for 
the same and he indorsed such war- 
rants as president of the corpo- 
ration). 

89. Riggins v. Waco, 40 Tex. Civ. 
A. 569, 90 SW 657 [writ of error den 
100 Tex. 32, 93 SW 426]. 

90. Riggins v. Waco, supra. 

{a] The expression “incompeten- 
cy,” m a city charter, as a ground 
for removal of a ‘city officer, is not 
used in the sense that the officer be 


ignorant of the duties of his_ office, | 


and does not have ability and intelli-, 


98. Riggins v. Waco, 40 Tex. Civ. 


gence sufficient to perform those du-| A. 569, 90 SW 657 [writ of error den 


ties, but the word is used to convey 
the idea that, in the exercise of the 
supposed functions of his office, he 
assumes the authority to defy the 
council and to overrule and nullify 
its deliberate degrees rendered when 


exercising its lawful authority con- | 
cerning matters that were confided j 


solely to its adjudication, and, when 
a mayor admits in effect that he did 
not feel that he was bound by the 
action, of the common council of the 
city when exercised in opposition to 
his views, he is incompetent. Rig- 
gins v. Waco, 40 Tex. Civ. A. 569, 90 
SW 657 [writ of error den 100 Tex. 
32, 93 SW 426]. 

91. See constitutional and statu- 
tory provisions; and cases infra this 
section. 

92. Cleveland Electric Illum. Co. v. 
Hitchens, 3 OhNPNS 57 [aff 16 Oh. 


Cir SGEHeNe ES 632, 301 sOhe 1CirssCt. 
587]. 
93. Zener v. Smith, 80 Wash. 699, 


141 P 205; Pybus v. Smith, 80 Wash. 
65, 141 P 208, LRA1915A 285, AnnCas 


1915A 1145. 

94. Warren vy. Com., 136 Va. 573, 
118 SE 125. 

95. Peo. v. Auburn, 85 Hun 601, 33 


NYS 165. 

96. State v. Conrad, 45 Mont. 188, 
122) Pyb69. 

97. Johnson v. Galveston, 11 Tex. 
Ciy. A. 469, 33 SW 150, 


100 Tex. 32, 98 SW 426]. 

99. State v. Teasdale, 21 Fla. 652; 
State v. Donahey, 108 Oh. St. 440, 140 
NE 609. 

[a] The matter of appointment of 
police officers is purely a matter of 
local self-government, and while a 
mayor of the city may be held'to ac- 
count for their conduct, he may not 
be removed from office by reason of 
the past history or general character 
of such appointees. State v. Dona- 
hey, 108 Oh. St. 440, 140 NB 609. 

1. Moran v. Barlow, 145 App. Div. 
ee) 1 aS oe ’ 

. State v. Zeigler, 199 Iowa 
202 NW 94. er ene 

[a] A mayor not profiting by, or 
guilty of, corruption, fraud, or impo- 
sition on the city, in signing war- . 
rants payable to or for the use and 
benefit of the city councilmen, nor in 
filing a claim in his own favor and 
receiving payment for goods fur- 
nished the city, is not subject to a 
summary remcval under the statute 
for willful misconduct or maladmin- 
istration in office. State v. Zeigler, 
199 Iowa 392, 202 NW 94. 

3. Bowles vy. State, 90 Okl. 199, 215 
P 934. 

4 State v. Howse, 134 Tenn. 67, 
183 SW 510, LRA1916D 1090, AnnCas 
L9L7C@ 1125. 

Com. v. Sanderson, 1 Pa, Dist. 


5. 
1914) 11 Pa, ©0593. 
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relation to such duties, such as embezzlement under 
private employment.® wis 
[§ 1093] (bb) Disorderly Conduct. The receiving 
of bribes for official influence and votes is a suffi- 
cient ground under a statute authorizing removal 
for disorderly conduct.’ And a member of a city 
council who is guilty of ‘‘grafting’’ is liable to ex- 
pulsion for disorderly conduct within the meaning 
of those words in a charter provision,® and a city 
council member who agreed for a consideration to 
aid in securing a valuable contract with the city 
and to secure an increase in the appropriation un- 
duly to inerease the profits was guilty both of 
disorderly behavior and maleonduct in office within 
the purview of a statute authorizing an expulsion 
therefor.° 
_- [§ 1094] (cc) Illegal Collection of Fees. The 
illegal sale of property to a municipality and the 
‘collection of pay therefor is not a collection of 
illegal fees within the meaning of a statute making 
the collection of illegal fees a ground for removal.'® 


[§ 1095] (dd) Intoxication. Under a statute mak- . 


ing intoxication a ground for removal, it is a 
sufficient ground for removal if an officer is suffi- 
ciently under the influence of liquor that he is not 
entirely himself.11 Under such a statute, the mayor 
of a city who, by intoxication, voluntarily incapaci- 
tates himself for the performance of his duties, but 
without undertaking official business during such 
time, is guilty not only of private, but ‘‘ official, mis- 
conduct,’’? warranting his removal from office.'? 

[§ 1096] (4) Officers within Constitutional and 
Statutory Provisions. Not every officer with func- 
tions solely municipal is an officer within the mean- 
ing of constitutional or statutory provisions for 
removal. It has been so held in-respect of the 
president of the city council who is considered 

6. Macon v. Anderson, 155 Ga. 607, 
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Gallagher v. Armstrong, 


fs 


merely an officer of that body and, as such, re- 
movable at its will.1% So a file clerk of the county 
records, a.chief janitor of the county buildings, a 
special officer for justices’ courts, and a county 
physician, none of whom take any oath of office 
or file any official bond, are not officers but em- 
ployees within the meaning of the statutes as to 
the removal of officers.14 Assistant assessors and 
city sheriffs are municipal officers,’® as is an over- 
seer of the poor.'® A city engineer is not an officer 
under a statute providing that all officers appointed 
by the council shall be deemed to hold their re- 
spective offices during pleasure unless it is otherwise 
provided by ordinance or by-law.!’ Park commis- 
sioners are within the meaning of a constitutional 
provision for the appointment and removal of offi- 
cers.18 And so is a collector of delinquent taxes of 
a city.19 The president of a borough council?® and 
the chief of the bureau of city property are ap- 
pointive officers within the meaning of a constitu- 
tional provision providing that appointive officers 
may be removed at the pleasure of the power by 
which they have been appointed,?! but a clerk in 
the department of docks, wharves, and ferries is not 
an independent municipal officer within such pro- 
vision.*? So-a deputy tax commissioner is an offi- 
cer,’* and a receiver of taxes of a city is a publie 
officer and not a private employee, and where the 
charter provides that he may be removed at pleas- 
ure, his appointment for a period of five years does 
not constitute an irrevocable contract which will 
prevent his removal during such time.?4 

[§ 1097] (5) Proceedings—(a) Other Than by Re- 
call—aa. In General. The power of removal for 
cause is one that cannot be arbitrarily exercised.?® 
The proceeding is usually considered judicial or 
quasi-judicial in its character,” and, while no par- 
SAAT Ea ules. “And where, as here, the removal is 


eae Rae ee 


117 SE 753. 
7, State v. Jersey City, 25 N. J. L. 
536. 


8. Darmstatter v. Passaic, 81 N. 
J. Ly, -162, 79 A 545. 
9. Etzler v. Brown, 58 Fla. 221, 


50 S 416, 138 AmSR 113. 

10. Collman v. Wanamaker, 27 Ida. 
342, 149 P 292. 

1l. State v. Baughn, 162 Iowa 
308, 1483 NW 1100, 50 LRANS 912. 

12. State v. Henderson, 145 Iowa 
657, 124 NW 767, AnnCas1912A 1286. 

13. State v. Kiichli, 53 Minn. 147, 
54 NW 1069, 19 LRA 779. 

14, Trainor v. Wayne County, 89 
Mich. 162, (0 NW 809, 15 LRA 95. 


15. Coogan v. State, 1S. C. 468. 
16. Barlow v. Atlantic City, 80 N. 
Fup LAD LOL eS Atwdlle 


Speakman v. Calgary, 1 Alta. 
L. 454. Compare Gardner v. Niagara 
Falls, 55 Ont. L. 53, 25 OntWN 349 
(holding that, where by-laws were 
passed for the purpose of appointing 
city officers and fixing their salaries 
and for no other purpose, and in- 
cluded a civil engineer, he must be 
regarded as a municipal officer). 


18. Wilcox y. Peo.,\90 Ill. 186. 

19. Houseman v. Com., 100 Pa. 
222. 

20. Com. v. Heinze, 25 Pa. Dist. 


21, 48 Pa. Co. 222. 
21. Arthur v. Philadelphia, 30 Pa. 
DISt-6T6." = 
22. Com. v. Hasskarl, 21 Pa. Dist. 
alalieh; . 
23. Peo. v.-Wells, 176 N. Y. 462, 
68 NE 883, 178 N. Y. 185, 70 NE 218. 
24, Uffert v. Voet, 65 Ni JL 377, 
47 A 225 faff 66 N. J. Li 621,48 A 


Ale 

25. O’Neil v. Mansfield, 47 Misc. 
516, 95 NYS 1009; State v. Hoglan, 
64 Oh. St.» 5382, 60 NE 627; State v. 
Milwaukee, 157 Wis. 505, 147 NW 50; 


443: Re Godson, 16 Ont. 275. 

26. Ala.—State v. Thompson, 211 
Ala. 429, 100 S 756. 

Ariz.—In re Farish, 18 Ariz. 298, 
158 P 845. 

Colo.—Carter v. Durango, 16 Colo. 
534, 27 P 1057, 25 AmSR 294. 

Conn.—State v. Kennelly, 75 Conn. 
704, 55 A 555; Avery v. Studley, 74 
Conn, 272, 50 A 752. 

Ga.—Macon v. Shaw, 16 Ga. 172; 
Burney v. Boston, 24 Ga. A. 7, 100 
SE 28. i 
Rea eee ea v. Lithgow, 1 Bush 

Me.—Andrews vy. King, 77 Me. 224. 

Mass.—Stiles v. Lowell, 233 Mass. 
174, 123 NE 615, 4 ALR 1365. 

Mich.—Hawkins v, Grand Rapids, 
192 Mich. 276, 158 NW 953, AnnCas 
1917E 700; Speed v. Detroit, 98 Mich. 


360,-57 NW 406, 39 AmSR 555, 22 
LRA 842; Peo. v. Stuart, 74 Mich. 
411, 41 NW 1091, 16 AmSR 644; 


ieitea hie v.' White Lake, 22 Mich. 


N. J.—State v. Nowrey, 52 A 289; 
Bowlby v. Dover, 68 N. J. L. 97, 52 
A 289. 

N. Y.—Peo. v. Nichols, 79 N. Y. 
582; Peo. v. Raymond, 129 App. Div. 
477, 114 NYS 3865; Peo. v. Saratoga 
Springs, 4 App. Div. 399, 39 NYS 
607; O’Neil v. Mansfield, 47 Mise. 516, 
95 NYS 1009. 

Okl.—Christy v. Kingfisher, 13 
Ol. 585,276) P’ 135. 

Or.—Crowe v. Albee, 87 Or, 148, 
169 P 785. 

Tex.—San Antonio Fire Fighters’ 
Local Union No. 84 v. Bell, (Civ. A.) 
223 SW 506. 

Utah.—Peo. v. McAllister, 10 Utah 
307,537, Pb78: 

Wis.—State v. Milwaukee, 157 Wis. 
505, 5610, 147. NW”".50; State sv. “Su- 
perior, 90 Wis. 612, 64 NW 3804, 


for cause, the proceeding is quasi 
judicial in character and, in the ab- 
sence of controlling provisions to the — 
contrary, the substantial principles 
of the common law affecting private 
rights must be observed.” State v 
Milwaukee, supra. a 
{a] Proceedings administrative.— 
(1) Some cases hold that the power 
to remove officers for cause, although 
to be exercised in a judicial manner 
is administrative, not judicial. Stiles 
v. Lowell, 233 Mass. 174, 123 NE 615, 
4 ALR 1365; State v. Superior, 90 
Wis. 612, 64 NW 304. (2) The exer- 
cise of the power of removal of 
an officer by commissioners of a city 
is essentially administrative or ex- 
ecutive, and the mere fact that the 
charter of a city requires a trial does 
not alter the executive character of 
the municipal body. San Antonio 
Fire Fighters’ Local Union No. 84 v. 
Bell, “(Texd* Civ. HA) 223s we Bo6s 
(3) “Although the power of removal 
may be limited by the necessity of 
assigning some cause, or of inform- 
ing the officer removed of the cause 
of his removal and giving him an 
opportunity for explanation, and stat- 
ing the ground of removal, the act 
belongs rather to the field of execu- 
tive discretion than to that of quasi- 
judicial finding.” State v. Kennelly, 
75 Conn. 704, 707, 55 A 555. (4) But 
it has been held that in instituting 
proceedings for the removal of. a 
municipal officer for misconduct, the 
governing authorities of the munici- 
pal corporation may act either ju- 
dicially or ministerially. Burney vy. 
Boston, 24 Ga. A. 7, 100 SE 28 (5) 
And the removal of an officer upon 
conviction of an offense which for- 
feits his right to hold the office is an 
act mainly judicial. The removal of 
an officer as incident to the executive 
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ticular form of procedure is necessary unless ex- 
pressly required,?’ the rules of procedure according 
to the common law requiring notice of charges pre- 
ferred and an impartial hearing must be observed.?* 
The absence of any ordinance prescribing the mode 
of removal does not invalidate a removal, where 
the proceedings were regular, and no rights of the 
incumbent were infringed.2® And if no mode of 
inquiry is preseribed, the removing officer or body 
is at liberty to adopt such mode as to them shall 
seem proper,®® but where’ the form of procedure is 
prescribed by a general statute,*! the charter,*? or 
an ordinance,®* the terms thereof must be adhered 
to and followed; and, where the mode of removal 
is within the legislative control and the legislature 
preseribes the mode, it may be exclusive.** But 
where the constitution provides for impeachment 
of an officer for any misdemeanor or malfeasance 
in office, providing that he shall be tried therefor 
in the manner provided by the legislature, he is 
not protected thereby from a summary proceeding 
to remove him for malfeasance under a statute.*® 
Where, in acts of the legislature and in the provi- 
sions of municipal charters, there are set down 
modes of procedure. for the removal of officers, 
which are inconsistent with each other, the charters 
will control.*® 

Tenure of Office Act. A new board of city com- 


missioners cannot rescind appointments to offices 
power of appointment is not judicial, 39. 
and even where such removal is re- 
stricted by the establishment of cer- 
tain precedent formalities, it is not 


NE 329; 
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Andrews v. King, 77 Me. 224; 
Donlan vy. Boston, 238 Mass. 557, 131 
Hawkins v. Grand Rapids, 
192 Mich. 276, 158 NW 953, AnnCas 


(43 C.J.] 663 


by the old board by merely declaring in its reso- 
lution that no proof of vacancies, on which ap- 
pointments were based, exists, since such appoint- 
ments are presumably valid and protected by the 
Tenure of Office Act which requires the board to 
ascertain whether a vacancy exists, and to base 
legitimate action on such determination.*7 

[§ 1098] bb. Competency of Triers—(aa) In Gen- 
eral. Where an officer is entitled to a hearing be- 
fore he can be lawfully removed,** the proceedings 
must be had by and before the authorized body duly 
assembled,*® and not by and before a: committee 
of such body.*® Thus, under a statute providing 
that, in order to remove a veteran holding office or 
abolish the office, it is necessary that after the 
hearing a written order be signed by the mayor, 
reciting the cause on which the action is founded, 
and that this action is final, if the reasons given 
are sufficient the mayor alone can give the decision 
and the duty cannot be delegated,*! although a tech- 
nical compliance with these requirements can be 
waived.*? And a board which derives its power of 
removal solely from a charter provision cannot dele- 
gate to a committee the power to try one of its 
members for the purpose of removal on the grounds 
specified in the charter provision,*® but the evidence 
may be taken before a committee if read to the 
removing board before it acts upon the commit- 
tee’s report.*4 And although an officer has been 

43. Darmstatter y. Passaic, 81 N. 
J. L. 162, 79 A 545. 


[a] Special committees to inves- 
tigate “certain charges.”—The city 


judicial in the same sense as a re- 
moval made wholly as a punishment 
for an offense. Avery v. Studley, 74 
Conn. 272,50 A 752. 

27. In re Farish, 18 Ariz. 298, 158 
P 845; State v. Walbridge, 119 Mo. 
383, 24 SW 457, 41 AmSR 663; Ar- 
matage v. Fisher, 74 Hun 167, 26 NYS 


hy [rev 4 Mise... 315,..24° NYS 
650]. 

28. State v. Thompson, 211 Ala. 
429, 100° °S'.756, 757. [cit Cyc]; An- 


drews v. King, 77 Me. 224; Reid v. 
Walbridge, 119 Mo. 383, 24 SW 457, 
41 AmSRH 663; Armatage v. Fisher, 74 
Hun 167, 26 NYS 364 [rev 4 Misc. 
315, 24 NYS 650]. 

Notice and hearing see infra §§ 
1101-1104, 

29. State. v. Smith; 72 Conn. 572, 
45 A 355; Riggins v. Richards, 97 
Tex. 229, 77 SW 946. 

30. In re Fire, 
Colo. 482, 36 P 234. 

31. Powell v. Hambrick, 164 Ky. 
340, 175 SW 633; Atty.-Gen. v. De- 
troit, 112 Mich. 145, 70 NW 450, 37 
LRA 211. 

[a] Under a statute providing that 
three fourths of the members of a 
city council voting affirmatively may 
for any good cause expel any mem- 
ber, the action of the council of a 
city in expelling a member by a bare 
majority vote is void. Powell v. 
Hambrick, 164 Ky. 340, 175 SW 638. 

[b] In Pennsylvania the legisla- 
ture has ample authority to deter- 
mine the manner in which city em- 
ployees may be removed. Com. v. 
Philadelphia, 273 Pa, 332, 117 A 180. 

32. Darmstatter v. Passaic, 81 N. 
de tae 162, 79 A 546: 

33. Burney v. Boston, 24 Ga. A. 7, 
100 SE 28. 

34. State v. Thompson, 91 Minn. 
279, 97 NW 887. ¥ 

Effect of recall provisions see in- 


etc., Comrs., 19 


aetna s 11/09); 


35. State v. Henderson, 145 Iowa 
657, 124 NW 767, AnnCasi1912A 1286. 

36. Betkouski v. los - Angeles 
County Super. Ct., 34 Cal. A. 117, 166 
P1027; > 

37. Carroll. v. Bayonne, 99 N. J. 
L. 493, 124 A 613. 

38. See infra § 1101. 


1917E 700. 

{a] Both mayor and aldermen.— 
Under a statute providing that an 
officer “is subject after hearing to 
removal by the mayor, by and with 
the advice and consent of the alder- 
men,” the hearing must be by the 
mayor and aldermen. A hearing by 
the aldermen alone is not sufficient, 
even if with the officer’s consent. 
Andrews v. King, 77 Me. 224. 

[b] Statute held not to deprive 
city council of jurisdiction to hear 
veterans.—Under Rev. L. c 19 § 23, as 
amended by St. (1910) ¢ 500, provid- 
ing that veterans employed by cities, 
towns, ete, cannot be removed or 
suspended except after a full hear- 


ing, which in the case of the city of: 


Boston is to be before the city coun- 
cil, and St. (1919) c 150 § 6, giving a 
veteran the benefit of such _ provi- 
sions, and also of the provisions of 
St. (1918) ¢ 247, providing for a hear- 
ing to other civil service employees 
and for review by the police district 
or municipal court, the city council 
of Boston has jurisdiction to hear 
charges against a veteran in the 
city’s employ without waiting for an 
election by him to have a hearing 
before the council or before the head 
of his department, the statute of 1919 
giving him no such right of election, 
but merely a right to have the pro- 
ceedings reviewed. Donlan v. Bos- 
ton, 238 Mass. 557, 131 NE 329. 


40. Jacksonville y. Allen, 25 Ill. A. 
54, 

41. Hill v. Boston, 193 Mass. 569, 
79 NE 825, 

42. Hill v. Boston, supra. 


[a] Where the act of a superin- 
tending officer, in giving notice and 
stating the reasons for removal of 
petitioner from office, although pre- 
sumably done with knowledge and as- 
sent of the mayor, was not a compli- 
ance with the statute protecting vet- 
erans holding office from capricious 
or arbitrary removal, the petitioner, 
not having been misled, but having 
voluntarily attended with counsel and 
having been:accorded a fair hearing, 
could not rely on the irregularities to 
defeat the proceedings. Hill v. Bos- 
ton, 193 Mass. 569, 79 NE 825, 


council passed a resolution that a 
Special committee be appointed to in- 
vestigate “certain charges’ made 
upon the floor of the council cham- 
ber “against certain members of this 
council.” The committee, without 
formulating written charges, cited 
certain members of the council to ap- 
pear before it to give their testimony, 
and reported to the city council that 
one of the witnesses so testifying had 
been found guilty of disorderly con- 
duct in his official capacity, and rec- 
ommended his removal. The council 
thereupon, without any further hear- 
ing or proceedings, passed a resolu- 
tion expelling such member. It was 
held that the committee was without 
jurisdiction, and that the member ex- 
pelled, by appearing before it and 
testifying, did not waive his right to 
a trial before the council. . Darmstat- 
Kee v. Passaic, 81 N. J. L. 162, 79 A 

44. Chace v. Providence, 36 R. I. 
331, 89 A 1066, AnnCas1916C 1257; 
Rutter v. Burke, 89 Vt. 14, 93 A 842; 
State v. Milwaukee, 157 Wis. 505, 147 
NW 50. 

[a] Evidence taken by a commit- 
tee (1) in a removal proceeding by a 
council is not properly submitted, 
where it is not read or printed and 
distributed for reading before the 
hearing. Rutter v. Burke, 89 Vt. 14, 
93 A 842. (2) And a reference to or 
statement of evidence in a transcript 
of proceedings of an investigating 
committee is incompetent. Rutter v. 
Burke, supra. 

{[b] Subsequent hearing before 
joint session.—Where charges were 
filed before a city council to remove 
an officer, the fact that a joint com- 
mittee was appointed to take the evi- 
dence and report findings to the coun- 
cil did not deprive him of a trial be- 
fore the council as a whole, it hay- 
ing met in joint session after the re- 
port and findings of the committee 
had been filed, and given relator an 
opportunity for a hearing before it, 
of which he neglected to avail him- 
self, prior to the adoption of a reso- 
lution finding him guilty of the 
charges in accordance with the find- 
ings, and ordering his removal. 
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appointed by a board of commissioners, he can be 
tried before a single commissioner as a director of 
a department, when the statute provides that the 
judicial power of the commissioners shall be dis- 
tributed among the different departments.*® 

Sworn triers. It has been held that, when sitting 
as judges to try charges against an officer, munici- 
pal officers must be specially sworn for that pur- 
pose,?® although this has been doubted in some 
cases,*” and denied in others.*% 

Number of votes. A majority of the council may 
act on removal charges;*® but where the statute 
prescribes the number of votes necessary for re- 
moval, a less number of votes will not suffice.5° 

[§ 1099] (bb) Disqualification; Impartiality. The 
tribunal should be’ disinterested and impartial ;°+ 
and a mayor cannot act as a member of the board 
to try his own case.®? And it has been held that 
a statute, making it the duty of a mayor to have a 
general supervision of each department and to file 
charges with the council when he has reason to 
believe that the head of any department has been 
guilty in the performance of his duties of mis- 
feasance, does not contemplate a hearing before 
the council on charges against officers of the com- 
mon council.°* But a mayor is not disqualified from 
hearing charges for the removal of an officer be- 
cause the charges were preferred by his secretary,®* 
nor is he disqualified because he himself preferred 
the charges,°> although he also acted as prosecutor 
and witness. And an alderman who prefers 
charges against an officer,°>? and members of a com- 
mittee which formulated the’ charges, are not 
thereby disqualified from voting on them.®& So a 


Chace v. Providence, 36 R. I. 331, 89 
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“A municipal council almost every- 
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city council may act in the double capacity of 
prosecutor and trier in a proceeding to remove an 
officer from office for misconduct and negligence.°® 
Proceedings to remove a city official are not invalid 
because a charge similar to the one against such 
official is pending against one of the commissioners 
sitting in the removal proceedings, where such latter 
official is constituted, by statute, one of the body 
charged by law with the investigation of offenses of 
this character.®° 

[§ 1100] cc. Who May Institute Proceedings. In 
the absence of a statute prescribing who may prefer 
charges against a municipal officer, they may be pre- 
ferred by anyone.*t But one who has concurred 
in inducing a party to exercise an office with knowl- 
edge of his disqualification cannot be heard on an 
application to turn him out of the office.©* The 
mayor may properly formulate the charges of his 
own motion.®* In his supervision over the conduct 
of officers, it may be his duty to do so.** But it 
has been held that a statute making it the duty of 
a mayor having supervision over the various de- 
partments to file charges with the council does not 
apply to councilmen,®® since it provides for the 
filing of charges by an executive officer against 
legislative officers.°© In a suit by rival claimants 
to oust others from offices of aldermen and members 
of board of school trustees, the town is not a proper 
party complainant.®* Under charters providing for 
a recall of city officials, proceedings may be insti- 
tuted by the electors.*® 

Attorney-general. In some states a usurper, as 
defined in the statute, must be proceeded against, 
in the case of the usurpation of other than county 


any other kind of misconduct in 


A 1066, AnnCas1916C 1257. 

45. Hewson v. Newark, 95 N. J. L. 
544, 112 A 498 [aff 95 N. J. L. 28, 111 
A 497]. 

[a] he director of the depart- 
ment of revenue and finance could 
try a member of the board of assess- 
ment and revision of taxes of the 
city of Newark on charges of Official 
misconduct, it not being necessary 
that the hearing be before all the 
commissioners of the city. Hewson 
v. Newark, 95 N. J. L. 544) 112 A 498 
{aff 95 N. J. L. 28, 111 A 497]. 

46. Tompert v. Lithgow, 1 
CKay:)) 176: 

{a] A clerk of a board of alder- 
men, although also a notary public, 
has no authority to administer oaths 
to members of the board, sitting as a 
court of impeachment; and any acts 
done by such board under such or- 
ganization are void. Tompert v. 
Lithgow, 1 Bush (Ky.) 176. 

47. Andrews v. King, 77 Me. 224. 

48. State v. Noblesville, 157 Ind. 
31, 60 NE 704; State v. Superior, 90 
Wis. 612, 64 NW 304. 


Bush 


49. Riggins v. Richards, 97 Tex. 
229, 77 SW 946. 
50. State v. Thompson, 211 Ala. 


429, 100 S 756; Powell v. Hambrick, 
164 Ky. 340, 175 SW 633; Hawkins v. 
Grand Rapids, 192 Mich. 276, 158 NW 
953, AnnCas1917H 700. 

{a] Provision requiring a two- 
thirds council vote for removal refers 
to members who attended and heard 
all the evidence, and a reading there- 
of by an unofficial stenographer does 
not empower those who have been 
absent to vote. Hawkins v. Grand 
Rapids, 192 Mich. 276, 158 NW 953, 
AnnCasl1917E 700. 

51. Andrews v. King, 77 Me. 224. 

52. State v. Superior, 90 Wis. 612, 
64 NW 304. 

53. Cleveland Electric Illum. Co. 
v. Hitchens, 3 OhNPNS 57, 61 [aff 16 
ae Cir: Ct ING 3S59532,03 5vOh. Cir, Cl 
587]. 


where and almost always is to a de- 
gree a political body. Its members 
meet often in the council chamber 
and in committee work, and close 
friendships and sharp rivalries and 
bitter hostilities arise, so that the 
trial of a councilman before the 
council means that he may be tried 
by a body of men who may be his 
political adversaries, possibly his 
personal enemies. Or, the reverse 
may be true, they may be closely 
allied to him for political and per- 
sonal reasons.” Cleveland Electric 
Illum, Co. v. Hitchens, supra. 


54. State v. Wells, 210 Mo, 601, 
109 SW 758. 
55. State v. Wells, supra; Rut- 


ter v. Burke, 89 Vt. 14, 93 A 842. 

56. Rutter v. Burke, supra. 

57. Peo. v. Auburn,- 8b’ Hun 601, 
33 NYS 165; Riggins v. Richards, 97 
Tex. 229, 77 SW 946; State v. Su- 
perior, 90 Wis. 612, 64 NW 304. But 
see Peo. v. Saratoga Springs, 4 App. 
Div. 399, 39 NYS 607 (holding that 
a village trustee «~yho prefers charges 
against a village officer is disquali- 
fied to sit as a member of the board 
of trustees on hearing of the charges, 
as otherwise he would act as both 
accuser and judge). 

58. Hawkins vy. Grand Rapids, 192 
ee 276, 158 NW 9538, AnnCas1917E 

59. Bergeron v. Jackson, 94 Vt. 
91, 108 A 912. 

60. Barrett v. Atlantic City, 85 
Ne J 84 88 Ar so 6m atte 66 Neon 
L. 675, 92) A 1086]. 

61. Andrews v. King, 77 Me. 224. 

[a] In California Pen. Code § 772 
provides for proceedings in the su- 
perior court upon an accusation, in 
writing, filed by any person against 
any officer for “charging and col- 
lecting illegal fees for services ren- 
dered, or to be rendered, in his of- 
fice,” or neglect “to perform the 
official duties pertaining to his of- 
fice.” When the proceedings are for 


office, they must be commenced by 
accusation presented by a grand jury. 
Crossman v. Lesher, 97 Cal. 382, 32 
P 449, 

“Party interested.”—A rate- 
payer is not a “party interested,” 
under the act of March 7, 1881, sub- 
jecting supervisors failing to fix 
rates in February, to go into effect 
July ist of each year, to removal 
from office ‘at the suit of any in- 
terested party,’ where the rate was 
fixed after February, but before 
July, and the suit was not com- 
menced until July 15th, since he was 
in no way injured by the failure to 
fix the rates in February. Fitch v. 
San Francisco, 122 Cal. 285, 54 P 901. 

62. Reg. v. Greene, 2 Q. B. 460, 
42 ECL 760, 114 Reprint 182 (a bor- 
ough officer who administered to a 
councilor the declaration prescribed 
by a statute, knowing of the dis- 
qualification, could not be heard as 
relator, although he took no further 
part in the election than by support- 
ing an unsuccessful candidate, and 
acquiescing in the result). 

63. Andrews vy. King, 77 Me, 224. 

64. Andrews v. King, supra. 

65. Cleveland Electric Illum. 
v. Hitchens, 3 OhNPNS 57, 60 
16 Oh. Cir. Ct. N.S. 532, 35'Oh: 
Ceres TT. 

66. Cleveland Electric Illum. Co, 
v. Hitchens, supra. 

“In the first place, it provides for 
the filing of charges by an executive 
officer against legislative officers, 
which is in conflict with the spirit 
of the legislation of the English 
speaking race, which everywhere re- 
gards it as a fundamental principle 
of good government that the legisla- 
tive and executive departments shall 
be kept as distinct and as independ- 
ent as possible.’”’ Cleveland Electric 
Illum. Co. v. Hitchens, supra. 

67. Sumner v. Henderson, 
Miss. 64, 76 S 829. / 

68. See infra § 1108 et seq. 
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offices, by the attorney-general.®® 


District attorney. Under some constitutions and 
statutes, it is the duty of district attorneys to 
bring suit to remove public officers on request of 


a specified number of citizens.’° 
Grand jury. 


such an officer upon conviction." 


rules of procedure.*? 


[§ 1101] dd. Notice and Hearing—(aa) In General. 
The three substantial elements of a common-law 
hearing to which an officer may be entitled where 
(1) The right sea- 
sonably to know the charges or claims preferred.”® 
(2) The right to meet such charges or claims by 
(3) The right to be heard 


his removal is sought’* are: 


competent evidence.’® 


69. Com. v. Livingston, 171 Ky. 
52, 186 SW 916. 

70. Glisson v. Biggio, 139 La. 23, 
S_ 204; State v. Egan, 138 La. 
GOS Sec Ole 

vi inereohepara, 161 Cal. £71, 

118 P 513; Bowles v. State, 90 OKI. 

19 2 LD ete VS oat 
[aj] A charge made against a 

member of the council of the city 

of Los Angeles for a violation of a 

provision of its charter is not triable 

in the police court of that city, but 
must be tried in the superior court 
on an accusation lodged against 
such officer under the Penal Code. 

Betkouski vy. Los Angeles County 

Super. Ct., 34 Cal. A. 117, 166 P 1027. 
72. In re Shepard, 161 Cal. 171, 

4-80 P 513; 

[a] While a proceeding against a 
municipal officer under the Penal 
Code is essentially a criminal action, 
an accusation is not insufficient be- 
cause not formally entitled “People of 
the State v. ~~  Aieteashepard; 
16% Cale L717 208-P* 513. 

73. In re Shepard, supra; Betkou- 
ski vy. Los Angeles County Super. 
Gin wiod CalwAN Ith 166 Ry h027: 

74. Necessity of hearing see infra 


§ 1102. 
State v. Milwaukee, 157 Wis. 


75. 
505, 147 NW 50. See infra § 1105. 


76. State v. Milwaukee, supra. 
See infra § 1102. 
Vive OLatel—-Vv. Milwaukee, supra. 


See infra § 1104. 


78. State v. Milwaukee, supra. 
79. See supra § 1082. 
80. Colo.—Carter v. Durango, 16 


Colo. 534, 27 P 1057, 25 AmSR 294. 

Ind.—State v. Curtis, 180 Ind. 191, 
102 NE 827. 

Mass.—Bailen v. Chelsea Bd. of 
Assessors, 241 Mass. 411, 135 NE 877. 

Mo.—State v. St. Louis, 90 Mo. 19, 
1-SW 757. 

Nebr.—State v. Smith, 35 Nebr. 13, 
52 NW 700, 16 LRA 791. 

N. C.—Burke v. Jenkins, 148 N. C. 
25, 61 SE 608. 

Wash.—State v. McQuade, 12 Wash. 
iba, 04h Ie 8 or. 

Ont.—Hellems v. St. Catharines, 25 
Ont. 583; Willson y. York, 46 U. C. 


Q. B. 289. 
81. Hay v. Pleasure Driveway, 
etc., Dist., 181 Ill. A. 23. 


82. See supra § 1083. 

gs. Ala.—State v. Thompson, 211 
Ala. 429, 100 S 756. 

Ariz.—In re Farish, 18 Ariz. 298, 
158 P 845. 

Cal._——Bannerman v. Boyle, 160 Cal. 
157 et t6s..P 732; } 

Colo.—Denver v. Darrow, 13 Colo. 
460, 22 P 784, 16 AmSR 215. 

Fla.—Etzler v. Brown, 58 Fla. 221, 
50 S 416, 1388 AmSR 113. 

Ga.—Burney v. Boston, 24 Ga. A. 
7, 100 SE 28. 

Ill.—Chicago v. Gillen, 124 Ill. A. 
Oe ict Meme Soe Leela ret SeeING Ee LS ]\6 

Ky.—Todd v. Dunlap, 99 Ky. 449, 


In some states, an accusation in 
writing against any municipal officer for willful or 
corrupt misconduct in office may be presented by 
the grand jury as a foundation for the removal of 
While such pro- 
eeedings constitute a criminal action in every es- 
- sential respect,’? they are exempt from technical 


MUNICIPAL CORPORATIONS © 
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by counsel upon the probative force of the evidence 


thereto." 


adduced by both sides, and upon the law applicable 
If any of these rights are denied a 
party, he does not have the substantials of a com- 


mon-law hearing.**® 


ealled.®+ 


[§ 1102] (bb) Necessity. When the tenure of a 
municipal officer is at the pleasure of the appoint- 
ing body, the power to remove is discretionary’? 
and may be exercised without notice or hearing,®° 
and he may not complain that the meeting of the 
board from which he was removed was not regularly 


Necessary. But where the appointment is for a 


86 SW 541, 18 KyL 329. 

La.—State v. New Orleans, 107 La. 
632, 32 S 22. 

Me.—Andrews v. King, 77 Me. 224. 

Mass.—Thomas  v. Lowell, 22 
Mass. 116, 116 NE 497; Atty.-Gen. 
vy. Cahiil, 169 Mass. 18,,:47 NE 433. 

Mich.—Bolger v. Detroit, 153 Mich. 
540, 117 NW 171; Kriseler v. Le Val- 
ley, 122 Mich. 576, 81 NW 580; Hall- 
gren vy. Campbell, 82 Mich. 255, 46 
NW 381, 21 AmSR 557, 9 LRA 408. 

Mo.—Gracey v. St. Louis, 213 Mo. 
384, 111 SW 1159; State v. Walbridge, 
119 Mo. 383, 24 SW 457, 41 AmSR 
663; State v. St. Louis, 90 Mo. 19, 
1 SW 757; State v. Walker, 68 Mo. 
A, 110. 

Nebr.—State v. Strever, 93 Nebr. 
762, 141 NW 820; State v. Smith, 35 
Nebr. 138, 52 NW 700, 16 LRA 791. 

N. J.—O’Neill v. Bayonne, 99 N. J. 
L. 430, 124 A 611; Darmstatter v. 
Passaic, 81 N. Js DU. 162) 79, Av545% 
Bowlby v. Dover, 68 N. J. L. 97, 52 
A 289; Krueger v. Chesilhurst, 64 
N. Welded 28 45 Aw 780s Corwinix: 
Markley, 55 N. J. L. 107, 25 A 260; 
Markley v. Cape May Point, 55 N. J. 
Ep, 104.) 251A 2595 Blaight yv. love; 
SOON AS... Del 4afi 39 RNa Er 4763 
23 AmR 234]. But see Hoboken v. 
Gear, 27 N. J. L. 265° (holding that, 
where the charter of a municipal cor- 
poration provides that the council, 
for cause, may remove any person 
appointed by them under the pro- 
visions of this act, the council was 
not thereby erected into a tribunal 
to hear and determine, requiring no- 
tice to be served on the party re- 
moved before they got jurisdiction 
of the person, and that the words 
for cause only meant such cause as 
was satisfactory to the council). 

N. Y.—Peo. v. Purdy, 221 N. Y. 
396, 117 NE 609; Peo. v. Nichols, 79 
N. Y. 582; Dunphy v. Kingsbury, 173 
Apps) Div.7 149, ab Se NMS 389i Peo: 
v. Griffing, 166 App. Div. 5388, 152 
NYS 1138; Garvey v. Abbott, 164 App. 
Divs, 634400149) VNVS nt80 bs a tPeomay. 
Ahearn, 133 App. Div: 52, 117 NYS 
810 [aff 196 N. Y. 572, 90 NE 1163]; 
Peo. v. Raymond, 129 App. Div. 477, 
124° NMS 8655 Reon womMeitners 30 
App. Div. 241, 51 NYS 1094 [aff 156 
N. Y. 694, 51 NE 1093]; Armatage 
v. Fisher, 74 Hun 167, 26 NYS 364 
{rev 4 Misc. 315, 24 NYS 650]; Peo. 
v. New York, 19 Hun 441; O’Neill 
v. New York, 81 Misc. 453, 143 NYS 
431; Burke vy. Connolly, 76 Misc. 337, 
135 NYS 179; Jarvis v. New York, 2 
NYLegObs 396. 

N. C.—Burke v. Jenkins, 148 N. C. 
25, 61 SE 608. 

Oh.—State v. Hoglan, 64 Oh. St. 
532, 60 NE 627; State v. Sullivan, 58 
Oh. St. 504, 51 NE 48, 65 AmSR 781. 

Okl.—Christy v. Kingfisher, 13 Okl. 
585, 006 BP) 135: 

Porto Rico.—Belaval v. Todd, 22 
Porto Rico 590. 

R, I:—Maroney v. Pawtucket, 19 


. 


fixed term or during good behavior, or where the 
removal must be for cause,®? the power of removal 
can be exercised only on charges preferred, after 
notice and hearing, with a reasonable opportunity 
to be heard before the officer or body having the 
power to remove,** unless the law prescribes a 


RRs i Toys Sl A265, 

Tenn.—Ashcroft v. Goodman, 139 
Tenn.” “625° “202 “SW 9398) “Staten ve 
Howse, 132 Tenn. 452, 178 SW 1110; 
Hayden v. Memphis, 100 Tenn. 582, 
47 SW 182. 

Tex.—Ridgway v. Ft. Worth, (Civ. 
A.) 2438 SW 740. : 

Utah.—Peo. v. McAllister, 10 Utah 
357, 18% IPSs. 

Vt.—Rutter 
93 A 842. 

Wis.—State v. Milwaukee, 157 Wis. 
505, 510, 147 NW 50 [cit Cyc]; State 
v. Harper, 157 Wis. 421, 147 NW.633. 

Eng.—Rex v. Thomas, 8 A. & E. 
183, 35 ECL 548, 112 Reprint 807; 
nee v. Taylor, 3 Salk. 231, 91 Reprint 

[a] Under the Greater New York 
Charter (1) subordinate officers of 
the department of public charities 
are removable at will and are not 
entitled to notice of charges and 
opportunity to explain under a_ sec- 
tion which applies only to officers 
whose removal is not otherwise pro- 
vided for. Dunphy v. Kingsbury, 
173 App. Div. 49, 159 NYS 389. (2) 
But an officer appointed after ex- 
amination and under the civil serv- 
ice laws is entitled’ to an oppor- 
tunity to make explanation before 
rémoval.e-Peos. ves Purdy.u220 INS Ty 
396, 117 NE 609. (3) And the su- 
perinténdent of the bureau of high- 
ways of a borough cannot be re- 
moved without charges preferred and 
an opportunity to explain them, al- 
though he had in fact committed 
acts justifying his removal prior 
thereto. Peo.. v. Ahearn, 133 App. 
Div. 52, 117 NYS 810 [aff 196 N. ¥. 
572, 90 NE 1163]. (4) This right 
contemplates a hearing before the 
officer or body having the power of 
removal. Burke v. Connolly, 76 Misc. 
337, 135 NYS 179. (5) Where stat- 
utes created a tenement house de- 
partment, in charge of a tenement 
house commissioner, and established 
three specified bureaus therein, styled 
the “new building bureau,’ an “in- 
spection bureau,” and a “bureau of 
records,” delegating, however, to the 
commissioner the power to establish 
others, if he deemed necessary, and 
the commissioner, without formally 
establishing any other bureau, ap- 
pointed petitioner as chief inspector 
of the old building bureau in the 
Brooklyn division of the tenement 
house department at a specified sal- 
ary, the petitioner was not the “head 
of a bureau,” and therefore not en- 
titled to explain. Garvey v. Abbott, 
164 App. Div. 344, 149 NYS 805. 

[b] Officers whose functions have 
expired.—Greater New York Charter 
§ 95 does not render it necessary 
for the mayor to give notice to re- 
move Officials whose functions have 
expired. Peo, v. Feitner, 30 App. Div. 
241, 51 NYS 1094 [aff 156 N, Y. 694 
mem, 51 NE 1093 mem]. \ 
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different procedure for making such removals.*4 
Where a statute provides that a vacancy shall ex- 
ist upon the neglect of an officer to perform the 
duties of his oftice for a specified time, such an 
officer is not entitled to notice or hearing since 
the statute declares the vacancy.*® If testimony 
taken before a committee is used in the hearing 
before the council in a removal proceeding,*® ac- 
cused should have like notice of the committee’s 
proceeding and like presentation of charges as for 
a hearing in the first instance.8’7 An order of the 
city council of removal of an officer is not a ‘‘meas- 
ure’’ within a statute providing that any measure 
passed by the council shall take effect a specified 
number of days after its passage so that the notice 
required under the provisions of a statute gov- 
erning such removal may be dispensed with.*® 
Exceptions to rule. The general rule, as above 
stated,®® is subject to the exception that notice 
may be dispenséd with when the officer appears and 
answers,®° when he has permanently left the mu- 
nicipality,®! and in certain cases, where it is ap- 
parent that a removal was for good cause and 
that the order to restore would be without prac- 
tical and useful effect.°2 So where notice of charges 
is given an officer, and he is present at the hearing 
and permitted to introduce evidence in his own 
behalt, the removing body has jurisdiction, regard- 
less of the validity of an emergency ordinance pro- 
viding the procedure for his particular case.°? But 
the mere appearance before the board at its re- 
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quest of an officer to whom is read a resolution 
removing him is not a waiver of his right to notice 
and a hearing.®* 

[§ 1103] (cc) Sufficiency of Notice. Unless ex- 
pressly required, it is not necessary that the notice 
set out the charges in detail, but it should contain: 
the substantial fact that the proceeding to remove 
is intended.®* In the absence of statute or ordi- 
nance, analogies of the ordinary procedure of courts 
may be followed respecting notice, mode of service, 
and the like.®* 

[§ 1104] (dd) Conduct of Hearing. An officer 
whom it is sought to remove from office has no 
constitutional right to a trial by jury.®7 And al- 
though a statute providing for the ouster of public 
officers declares that the suits shall be triable as 
equitable actions conducted in accordance with pro- 
cedure of courts of chancery, defendant officers. 
are not entitled to jury trial because in ordinary 
chancery cases material issues of fact may be sub- 
mitted to a jury as a matter of right, since the 
statute declares that the proceeding shall be sum- 
mary.° A removing board which is not a judicial 
body but merely exercises judicial functions as an 
incident to the powers and duties which it mainly 
exercises and performs, and for which it was prin- 
cipally created, is not and should not be bound 
by the hard and fast rules in exercising the power 
of removal that ordinarily surround and influence 
a court whose functions are purely judicial.°® In 
proceedings before a city council to remove an officer 


Mi 


02-1104 


[c] Insufficient time to prepare 
defense.—Where numerous charges 
against officers were made after sev- 
eral hearings by an aldermanic com- 
mittee without notice, except from 
newspaper accounts, and it was nec- 
essary to prepare for all charges 
served, one day’s notice to appear 
and answer was insufficient and they 
“were entitled to an adjournment. 


Rutter v. Burke, 89 Vt. 14, 93 A 842. } 


{d] Power to remove “for such 
cause as he shall deem sufficient” 


is a power to remove without hear-. 


ing. Atty.-Gen. v. Cahill, 169 Mass. 
18, 47 NE 433. 

[e] Mere silence of the statute 
with respect to notice and hearing 
will not justify the removal o€ such 
an officer without knowledge of the 
charges and an opportunity to be 
heard. Reid v. Walbridge, 119 Mo. 
383, 24 SW 457, 41 AmSR 663; State 
vy. St. Louis, 90 Mo. 19, 1 SW 757; 
Ridgway v. Ft. Worth, (Tex. Civ. A.) 
243 SW 740. 

84. State v. South Bend, 154 Ind. 
693, 56 NE 721; Todd v. Dunlap, 
99 Ky. 449, 36 SW 541, 18 KyL 329; 
Hallgren v. Campbell, 82 Mich. 255, 
46 NW 381, 21 AmSR 557, 9 LRA 
408; State v. Wunderlich, 144 Minn. 
368, 370, 175 NW 677. 

“The relator cites numerous au- 
thorities in support of the proposi- 
tion that where the law provides 
that an appointee shall hold his posi- 
tion during efficiency and good: be- 
havior, or that he shall be removed 
only for cause, he is entitled to a 
trial and an opportunity to contro- 
vert the evidence against him, and 
eannot be removed until he has been 
accorded that right. This is a well 
established general rule, but does 
not apply where the law points out 
a different procedure. The manner of 
making such removals is wholly 
within the control of the legisla- 
ture, and when the law which gives 
the power to remove provides by 
whom and in what manner that 
power shall be exercised, the only 
question open to examination by the 
courts is whether the statutory re- 
quirements have been complied with, 


Here the commissioner of education 
had the power to remove; the 
charges were sufficient in law to jus- 
tify exercising the power, and the 
procedure was that prescribed by 
the charter.” State v. Wunderlich, 
supra. 

[a] Expressi power necessary.—It 
is only in cases where power to re- 
move without notice or hearing is 
expressly given that it can be ex- 
ercised. State v. South Bend, 154 
Ind. 693, 56 NE 721; Todd v. Dun- 
lap, 99 Ky. 449, 36 SW 541, 18 KyL 
329; Hallgren v. Campbell, 82 Mich. 
255, 46 NW 381, 21 AmSR 557, 9 
LRA 408. Compare Kimball v. Olm- 
sted, 20 Wash. 629, 56 P 377 (holding 
that under a city charter which pro- 
vides that any member of the city 
board of health “may be removed 
upon the recommendation of the 
mayor, by a majority vote of all the 
members of the eity council, or may 
be removed by the vote of two-thirds 
of the members of the city council 
without recommendation of the 
mayor after charges have been pre- 
ferred,” where a -smember of the 
board is removed by the council upon 
the recommendation of the mayor, 
he is not entitled to have charges 
preferred against him and a hearing 
granted thereon). 

8&5. Haase v. Elmira, 206 App. Div. 
14, 200 NYS 419 [app dism 236 N. Y,. 
650, 142 NE 320]. y 
See supra § 1098. 

Rutter v. Burke, 89 Vt. 14, 93 
A 842, 

88. Thomas v. Lowell, 
116, 116 NE 497. 

89. See supra this section. 

$0. State v. New Orleans, 107 La. 
632, 32 S 22; Reg. .v: Gippo, 2 Ld. 


227 Mass. 


Raym. 1232, 92 Reprint 3138, 2) Salk. | 


434, 91 Reprint 378; Rex v. Wilton, 
1 Ld. Raym. 225, 91 Reprint 1047, 5 
Mod. 257, 87 Reprint 642, 2 Salk. 428, 
91 Reprint 372. 

91. Peo. v. Powell, 127 Ill. A. 614; 
State v. New Orleans, 107 La. 632, 32 
S 22; Rex v. Leicester, 4 Burr, 2087; 
98 Reprint 88. 

92. State v. New Orleans, 107 La. 
632, 382 S 22. 


a: ook In re Farish, 18 Ariz. 298, 158 
94 Ridgway v. Ft. Worth, (Tex. 
Civ. A.) 243 SW 740. 

95. State v. Walker, 68 Mo. A. 110; 
Peo. v. Brookfield, 6 App. Div. 445, 
39 NYS 677 [aff 151 N. Y. 674, 46 


NE 1150]; Peo. v. Auburn, 85 Hun 
601, 38 NYS 165. 
[a] Effect of amendment of 


charges after notice—Where proper 
notice of charges to be preferred 
against a municipal officer is given, 
its sufficiency is not affected by the 
fact that some of the charges are 
afterward amended, where the 
amendment is only an amplification 
of the original charges, and an ad- 
journment is taken to give relator 
an opportunity to meet the amended 
charges. Peo. v. Auburn, 85 Hun 
601, 38 NYS 165. 

[b] Waiver of defects in notice,— 
Defects in the notice given. are 
waived by appéarance of the officer 
whose removal is sought. People v. 
Brookfield, 6 App. Div. 445, 39 NYS 
677 [aff 151 N. Y. 674 mem, 46 NE 
1150 mem]. 

96. State v. Walker, 68 Mo. A. 110. 

97. State v. Henderson, 145 Iowa 
657, 124 NW 767, AnnCas1912A 1286; 
ne v. Jenkins, 148 N. C. 25, 61 SH 
erate Mao ae 134 Tenn. 67, 

S 510, 916D 1090, At 
Gasl917¢ 1125. wane ‘ 

99. riz.—In re Farish, 1 i 
298, 188 P 845. Nene Cae 

al.—Butler v. Scholefield, 54 Cal. 
A, 217, 201 P 625. va 

Conn.—Sullivan y, Martin, 81 Conn, 
585, TL. A “783; 

Fla.—KHtzler v. Brown, 58 Fla. 221, 
50 S 416, 188 AmSR 113. 

Mich.—Hawkins v. Grand Rapids, 
192 Mich. 276, 158 NW 953, AnnCas 
1917H 700. 

[a] Not controlled by rules of 
judicial tribunals.—Trials of charges 
against an officer or employee of 4 
municipality or county are not con- 
trolled by or subject to the rules 
that appertain to judicial tribunals, 
where the legislature has expressly 
given the governing body of the mu- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ot & 


— Le 


§§ 1104-1105] 


for gross neglect of duties in connection with con- 
tracts for public improvements, it is within the 
rights of the council to examine the work to have 
a better understanding of the evidence, especially 
where such examination is made in the presence 
of the counsel for the commissioner and without 
objection.! 

Functions of officer’s superior. It is proper to 
permit a superior of the officer to be removed to 
sit with the tribunal having the power to remove, 
although he is not a member of the board, and to 
interrogate witnesses and otherwise to assist the 
board in arriving at a just conclusion in the matter 
before it.? 

Representation by counsel. Accused has the right 
to be represented by counsel.* He also has the right 
to have counsel argue orally on the probative value 
of the evidence,* and although the removing board 
may reasonably limit and control the length of time 
for oral argument,°® the right to argue before a com- 
mittee of the board appointed to hear evidence and 
report its conclusion does not cure the refusal of 
the removing board itself to hear such oral argu- 
ment.® 

Witnesses and their examination. At the hearing 
accused is entitled to produce his witnesses and to 
cross-examine those of the prosecution.? If the 
charter is silent as to the mode of procedure in 
removing an officer for cause, the substantial prin- 
ciples of the common law as to proceedings affeet- 
ing private rights must be observed, and although 
the council in such a ease is not a court in a strict 
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sense, its duty is so far judicial that it cannot dis- 
pense with swearing witnesses.® 

Burden of proof is on those prosecuting charges 
against a city officer to establish them.® 

Evidence. Since the proof need not be adduced as 
is done on a formal trial on the merits, it may be 
introduced by the affidavit or otherwise.t° How- 
ever, in such inquiries, particularly where miscon- 
duct is alleged, it is expedient to have an investi- 
gation conducted as in open court,'! except in cases 
where the declarations are of a nature unfit for | 
publication,!? and it has been held that in no case 
should evidence be taken behind the back of the 
person chiefly interested.1® EHvyents reasonably con- 
nected and dependent the one upon the other in the 
chain of causation are admissible in evidence upon 
the charge of malfeasance in office.14 In a proceed- 
ing under a statute to oust a municipal officer for 
misconduet in office, evidence ‘of his acts of mal- 
feasance committed in a term previous to the pend- 
ing term is admissible, particularly where on his 
first election he promised to enforce the laws, while 
on the latter he was supported by the element not 
desiring law enforcement.1® 

Question for jury. In a prosecution brought for 
the removal of an officer on an accusation presented 
by the grand jury under the authority of a statute 
on the statutory ground of habitual or willful 
neglect of duty or willful maladministration, the 
willfulness of the acts charged is a question for 
the jury.1® 


[§ 1105] ee. Charges—(aa) In General. Where 


nicipality or the county the exclu-|] Serv. Commn., 186 Iowa 240, 172 NW] tions; nor is it beyond his compe- 
Sive cognizance or jurisdiction of] 278. tence to invite communications to 
such trials. In re Farish, 18 Ariz. 1. Bolger v. Detroit, 153 Mich.| be sent in by persons who are will- 
298, 158 P 845; Butler v. Schole-| 540, 117 NW 171. ing to assist in the inquiry: It is 
Held, 64. Cal. (A. *217,, 201 ..P. 625. 2. Schlau v. Chicago, 170 Ill. A.| also within his powers, though it 

[b] In expelling a member of its/ 19. may not be a discreet course, to con- 


body a city council does not convict an 


Colo.—Denver 


v. Darrow, 13]fer with possible witnesses, with a 


-of record. 


of a crime and it is not essential that 
the strict rules of criminal pro- 
cedure be observed. Where no -in- 
jury appears to have been done an 
expelled officer, it is not necessarily 
illegal for the council, while in’ ex- 
ecutive session considering the action 
to be taken, to receive and read re- 
ports of a detective used in the 
case, when the action taken was pub- 
licly done and duly recorded. 
Eitzler v. Brown, 58.Fla. 221, 50 S 
416, 188 AmSR 113. 

{c] Unfair trial—A city council 
did not give an officer a fair trial 
where several councilmen intimated 
their opinion of his guilt prior to the 
hearing, and the vote removing him 
followed an all night session, and 
denial of accused’s request later to 
present evidence. Hawkins v. Grand 
Rapids, 192. Mich. 276, 158 NW 953, 
AnnCasi917E 700. 

[d] There is no _ constitutional 
guaranty that a hearing in pro- 
ceedings to remove an appointive 
eity officer shall be had before an 
impartial jury or other impartial ju- 
dicial tribunal, and the limitation 
placed upon a mayor’s’ executive 
power of removal as incident to the 
power of appointment that he shall 
afford a full hearing is satisfied if 
the mayor states to the officer the 
cause which induces him to contem- 
plate the removal, being. a proper 
cause, and gives him an opportunity 
to be heard in relation thereto, and 
assigrs that cause for making the 
removal. Sullivan vy. Martin, 81 
‘Conn. 585, 71 A 783. 

{e] Hearing before civil service 
commission.—A statute creating civil 
seryice commission and prescribing 
its powers and duties should not be 
construed with that technical exact- 
ness, as far as hearings before such 
commission are concerned, which the 
law exacts in procedure in courts 
Mohr v. Des Moines Civ. 


Colo. 460, 22 P 784, 16 AmSR 215. 
Conn.—Avery v. Studley, 74 Conn. 
272, 50 A 752. 
La.—State v. New Orleans, 107 La. 


632 seu 22. 

Ne be 0n Ve NLC ONS) C9 oN 
582; Peo. v. New York, 19 Hun 441; 
O’Neil v. Mansfield, 47 Mise. 516, 


95 NYS 1009. ‘ 

Okl.—Christy v. Kingfisher, 13 Okl. 
585 76 P1365. 

[a] Refusal to allow representa- 
tion by counsel in removal proceed- 
ings is not alone sufficient to in- 
validate such proceedings. Avery v. 
Studley, 74 Conn. 272, 50 A 752. 

4. State v. Milwaukee, 157 Wis. 
505, 147 NW 50. 

5. State v. Milwaukee, supra. 

6. State v. Milwaukee, supra. 

7. Colo.—Denver’ v. Darrow, 13 
Colo. 460, 22 P 784, 16 AmSR 215. 


Ill. Jacksonville vy. Allen, 25 Ill. 
A. 54. 

Me.—Andrews v. King, 77 Me. 
224, 

Mo.—Reid v. Walbridge, 


119 Mo. 
383, 24 SW 457, 41 AmSR 663. 

N. Y.—Armatage v. Fisher, 74 Hun 
167, 26 NYS 364 [rev 4 Misc. 315, 
24 NYS 650]; Peo. v. New York, 19 
Hun 441; O’Neil v. Mansfield, 47 
Mise. 516, 95 NYS 1009. 

8. Rutter v. Burke, 89 Vt. 14, 93 


A 842, 
9. Christy v. Kingfisher, 13 Okl. 
State vy. Howse, 132 Tenn. 452, 


5685, GiOeb isp. 
10. 
178 SW_ 1110. 


11. Chambers vy. Wincnester, 15 
Ont. L. 3816, 319, 10 OntWR 909. 
‘Now, regard what the ecommis- 


sioner may do in entering upon this 
and like investigations without be- 
ing blameworthy in any culpable 
sense. It is not beyond the compe- 
tence of the commissioner himself 
to initiate proceedings to procure 
papers, books and documents which 
are likely to further his investiga- 


bona fide view of ascertaining what 
they know, and whether it will be 
worth while to have them duly sub- 
poenaed., So long as ex parte af- 
fidavits are not procured from such 
persons, the commissioner may take 
(or preferably direct to be taken) 
such steps in the way of collecting 
evidence as are permissible in the 
case of solicitor preparing for trial. 
But, of course, such communications 
do not become evidence till the de- 
ponent speaks openly under the sanc- 
tion of an oath and under liability 
to be forthwith cross-examined. 
Whatever ex parte information has 
been or may be obtained, I cannot 
suppose that the commissioner will 
act upon it or return it as evidence 
in his report.” Chambers v. Win- 
chester, supra. 


12. Chambers v. Winchester, 
supra. : 

13. Chambers Vv. Winchester, 
supra. 

14, Cutchin v. Roanoke, 113 Va. 


452, 74 SE 408. 

[a]  Illustrations.—(1) In pro- 
ceedings to remove a mayor for fail- 
ure to enforce the law relating to 
houses of ill fame, a newspaper re- 
port of an address by him respect- 
ing the regulation of houses of 
prostitution is admissible in evidence 
(Cutchin v. Roanoke, 113 Va, 452, 74 
SE 403), (2) as is evidence of the 
removal of policemen from a beat 
upon the complaint of the mistress 
of a house (Cutchin v. Roanoke, 
supra). (3) But evidence of the 
moral improvement of the city dur- 
ing defendant’s term of office is not 


admissible. Cutchin v. Roanoke, 
supra, 
15. State v. Howse, 132 Tenn, 452, 


178 SW_ 1110, 184 Tenn. 67, 1883 SW 


eae LRAI916D 1090, AnnCas1917C 
1125. 

16. Bowles v. State, 90 Okl, 199, 
215 P 934, 
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a statute provides for the removal by a city council 
of officers on written charges entered on its journal, 
a proceeding for the removal of an officer has not 
been instituted until such charges are so filed.” 
The charges need not be accepted by a resolution 
or ordinance under a charter provision that the gov- 
erning body of a city shall act only by resolution 
The duty to furnish specifications 
An ordinance requiring a 
copy of the charges to be submitted to an accused 
officer refers to pending charges, not to an action 
But where the removing officer is 
only required to file his reasons for a removal, when 
such a removal is approved by the council subse- 
quent to the filing, it will be effective as from such 
later time,?! although a removal before such filing 
A statutory provision that certain 
officers shall not be removed until they have been 
allowed an opportunity of making an explanation 


or ordinanee.!8 
cannot be delegated.19 


already. taken.?° 


is improper.?? 


17. State v. Mayor, 43 Mont. 61, 
PLA PANT: 

18. In re Farish, 18 Ariz. 298, 158 
P 845 


19. Stiles v. Lowell, 229 Mass. 208, 
118 NE 347. 

[a] Failure to furnish specifica- 
tions is not cured by a letter of the 
city solicitor to the purchasing 
agent’s counsel advising him of the 
nature of the evidence to be intro- 
duced at the hearing, since it is the 
municipal council, and not the city 
solicitor, which is to furnish proper 
specifications, a duty which cannot 
be evaded or lawfully delegated. 
Stiles v. Lowell, 229 Mass. 208, 118 
NE 347. j 

“20. Burney v. Boston, 24 Ga. A. 7, 
100 SE 28 (where municipal ordi- 
nances make the marshal and col- 
lector liable, on conviction of neglect 
or violation of a duty, to a fine, sus- 
pension, or expulsion, in discretion 
of the mayor and council, and pro- 
vide that the officer shall be fur- 
nished with a copy of the charges 
against him, and authorize him to 
appear before the mayor and council 
to make a defense, the mere fur- 
nishing of a statement of the proce- 
dure and the grounds thereof is in- 
sufficient, where action has already 
been taken, it being necessary that 
a copy of the pending charges be 
furnished). 

21. Braden v. San Antonio, (Tex. 
Civ. A.) 216 SW 282. 

22. Braden v. San Antonio, supra. 

23. Peo. v. Purdy; 221 .N. Y.-39'6; 
117 NE 609. 

24. See supra § 1097; 
infra this section. 

Written accusation in nature of 
criminal action see supra § 1100. 

25. Cal.—Good vy. San Diego, 5 Cal. 
A. 265, 90 P44, 

Fla.—BHtzler v. Brown, 58 Fla. 221, 
50 S 416, 138 AmSR 113. 


and cases 


Ida.—Collman vy. Wanamaker, 27 
Ida. 342, 149 P 292. ° 

Ill—Sullivan v. Lower, 234 Ill. 
21, 84 NE 622. 

Iowa.—State v. Henderson, 145 


eae 657, 124 NW 767, AnnCas1912A 
Me.—Andrews v. King, 77 Me. 224. 
Mass.—Stiles v. Lowell, 229 Mass. 
208, 118 NE 347; Swan v. Justices 
Super. Ct., 222 Mass. 542, 111 NE 386. 
Minn.—State_v. Duluth, 53 Munn. 
oe 55 NW 118, 39 AmSR 595. 


. Y.—Dunphy v. Kingsbury, 173 
App. Div. 49, 159 NYS 389. 
Oh.—State v.’ Hoglan, 64 Oh. St. 


532, 60 NE 627; State v. Sullivan, 58 
Oh. St. 504, 51 NE. 48, 65 AmSR 781; 
Zumstein v. Tafel, 6 OhS&CP 484, 4 
OhNP 314, 

R. I.—Sanders v. Warren, 30 R. I. 
488, 76 A 273. 

Tenn.—Hayden v. Memphis, 100 
Tenn. 582, 47 SW 182. 

Tex.—Miles v. Logan, (Civ. A.) 265 
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cific charges.?* 


eation.’’?6 


SW 421;' Ridgway v. Ft. Worth, (Civ. 
A.) 243 SW 740. 

vVt.—Bergeron v. Jackson, 94 Vt. 
91, 108 A 912; Rutter v. Burke, 89 
Vt. 14, 93 A 842. i. . 

Wis.—State v. Milwaukee, 157 Wis. 
505, 147 NW 50; State v. Superior, 
90 Wis. 612, 64 NW 304. 

[a] Charges sufficiently stated. 
(1) A charge that, in effect, alleges 
that a member of a council agreed 
for a consideration to aid in secur- 
ing a valuable contract with the city 
through a constituted board of the 
city, and to secure an increase in 
the appropriation for the purposes 
of the contract unduly to increase 
the profits, sufficiently sets forth con- 
duct amounting to “disorderly be- 
havior and malconduct in office’ for 
which such officer may be expelled 
under the statute. Etzler v. Brown, 
58 Fla. 221, 50 S 416, 1838 AmSR 113. 
(2) The allegations, in a proceed- 
ing to remove a street commissioner 
from office, that a firm, of which 
the accused officer was a member, 
furnished material and did certain 
work and received pay for all the 
same from the city, through the ap- 
proval of the city street commis- 
sioners, contrary to the provision of 
the city charter, were sufficient to 
apprise the officer with what he was 
charged, that is, that he was inter- 
ested in a contract with the city. 
Bergeron v. Jackson, 94 Vt. 91, 108 
A 912. (3) In a proceeding for the 
removal of the mayor of a city 
from office for intoxication, a peti- 
tion which did not in terms char- 
acterize his acts as “malfeasance in 
office,’ but set forth the facts, that 
is, that while defendant was the 
qualified and acting mayor he was 
guilty of intoxication on many speci- 
fied dates, sufficiently stated a prima 
facie case, although somewhat broad 
in its terms, and perhaps indefinite, 
and, if so, vulnerable to a proper 
motion. State v. Henderson, 145 
ee 657, 124 NW 767, AnnCas1912A 
1286 


{b] Charges held too indefinite.— 
(1) A charge that the officer “has 
shown such incapacity in carrying on 
the business of said office, and in 
the performance of the duties 
thereof, as to disqualify him for of- 
fice,’ was insufficient to apprise the 
officer of the ground upon which his 


| removal was sought so that he might 


prepare his defense. Sanders v. 
Warren, 30 R. I. 488, 76 A 278. (2) 
The term “incompetent” or “in- 


competency” is generic in its mean- 
ing, and of itself conveys no in- 
formation of the particular act, and 
general allegations of incompetency 
or unfitness of corporation counsel 
constitute no sufficient cause for re- 
movai of an _ official from _ office. 
Ridgway v. Ft. Worth, (Tex. Civ. A.) 
248 SW 740. (3) Where the stat- 


[§ 1106] (bb) Statement of Charges. 
tigation by a city council into the official conduct 
of a city officer is not governed by the strict rules 
of criminal trials at law;?4+ and, although the charge 
is not drawn with the precision of an indictment, 
it is sufficient if it acquaints defendant with the 
substance of the accusation against him.?> 
statement that an officer is to be ‘‘removed for the 
good of the service’’ is not sufficient as a ‘‘specifi- 
The specific acts complained of should 
be stated, in order that it may appear, as matter of 
law, that the removing body has jurisdiction of the 
alleged offense.?? : 

An allegation of willfulness of actions is not nec- 
essary where not required by the constitution or 


se nbs 


[§§ 1105-1106 


and that the true grounds of a removal shall be 
entered on the records of the department 1s.man- 
datory, although it does not require trial upon spe- 


An inves- 


But a 


ute imposes the duty upon a board 
of supervisors, acting as a board of 
equalization, to equalize returns of 
personal property only, a charge that 
the board has knowingly consented 
to an undervaluation of real and per- 
sonal property in gross, but which 
fails to charge any undervaluation 
as to such personalty, is not suf- 
ficiently definite to support a find- 
ing of neglect of duty, and an order 
of removal from _ office. State v. 
Sullivan, 58 Oh. St. 504, 51 NE 48, 
65 AmSR 781. 

[ec] Information charging that an 
officer allowed illegal claims does not 
charge failure or neglect to perform 
the official duty within the meaning 
of a statute making such a failure 
or neglect a ground for removal. 
Collman v. Wanamaker, 27 Ida. 342, 
149 P 292. 

[d] Noncompliance with statute. 
—(1) A statement, in an order of a 
city council removing a city pur- 
chasing agent, that the council pro- 
posed to remove him for the good 
of the service was not a compliance 
with a statute requiring notice and 
specification of reasons for removal. 
Stiles v. Lowell, 229 Mass. 208, 118 
NE 347. (2) The omission of the 
requirement of a notice by the city 
council, and specifications of reasons 
for removal of an officer, was not 
cured by a ietter of the city solicitor 
to the officer’s counsel advising him 
of the nature of the evidence to be 
introduced at the hearing. Stiles v. 
Lowell, supra. (8) But a want of 
a specification of the charge is not 
sufficient to quash the proceeding if 
the commissioner had opportunity to 
meet the charge after evidence to 
support it was adduced. Swan v. 
Justices Super. Ct., 222 Mass. 542, 
111 NE 386. ; t 

fe] Variance.—In proceedings by 
a municipal board for the removal 
of one of its members, where he 
was specifically charged with asking 
for a bribe, and he was found guilty 
merely of failing to disclose to the 
council that a bribe had been of- 
fered him, the variance was fatal. 
Hayden v. Memphis, 100 Tenn. 582, 
47 SW 182. 

26. Stiles v. Lowell, 229 Mass. 208, 
118 NE 347. 

27. Heaney v. Chicago, 117 Ill, A. 
405; State v. Lupton, 64 Mo. 415, 27 
AmR 253; Lewis v. Lingrel, 25 Oh. 
Cir. Ct. N. S. 55.- Compare State v. 
Ward, 70 Minn. 58, 72 NW 825 (hold- 
ing that the insufficiency of the 
charges does not affect the jurisdic- 
tion of the tribunal); Zumstein v. 
Tafel, 6 OhS&CP 484, 4 OhNP 314 
(holding that, although charges 
against an officer are insufficient in 
law, and are so defective that they 
cannot be made the foundation of 
an order of removal by the mayor, 
a court of chancery will not restrain 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the statutes,?* but where a willful violation of a | of that phrase as used in the constitution, and, . 


statute is made a ground of removal from office, a 
charge, to justify a removal, must allege a willful 
violation of such law.?° 

[§ 1107] ff. Adjudication. After the hearing 
there should be an adjudication upon the truth or 
falsity of the charges as matters of fact,®° for upon 
such adjudication the order of removal is based.** 
An omission to pass upon the truth of the charges 
invalidates the order of removal.°* 

Setting out evidence. A resolution of a city coun- 
cil, convicting a city officer of charges of misconduct 
and incompetency in office and removing him there- 
from, must contain the substance of the evidence 
upon which the action was based, in order to en- 
able the reviewing court to judge of its sufficiency.*% 
But where a statute provides that the stenographer’s 
transeript of the evidence shall constitute a part 
of the statement of the case, and be considered by 
the reviewing court, it is not necessary that the 
findings of a removing officer shall contain the sub- 
stance of the evidence upon which they are based.** 

Filing reasons. Under a statute requiring the 
mayor in making a removal to file his reasons at 
the time, and providing that such a removal shall 
not go into effect until approved by the city council, 
the removal takes effect at the time the council 
approves the action of the mayor after reasons have 
been filed, although the removal was improper by 
reason of the failure to file reasons at the time of 
the removyal.*®* , 

[§ 1108] (b) Recall—aa. In General. In some 
states provision is made in the constitution, statutes, 
or charters for the recall of elective officers on an 
election held on petition of the electors.** In the 
absence of an express inhibition of the constitution 
cities adopting the charter form of government have 
the right when so provided in the charter to practice 
the power to recall their officers.97 The subject of 
the removal of officers of a city and county, by 
means of a recall, when provided for in a special 
charter, is a municipal affair, within the meaning 


consequently, it is not subject to, or controlled by, 
as regards the mode of removal provided therein, 
general laws inconsistent. therewith.?* Where a con- 
stitutional amendment and laws enacted in pursu- 
ance thereof are expressly made applicable to cities 
of a certain class, and constitute the general law 
on the subject of the recall of officers, they super- 
sede the charter provisions of such cities relating 
to the reeall,*® and a petition for a recall election 
must comply with their requirements to be acted 
upon.*° 

Validity of provisions. Since any person eleéted 
or appointed to an office under a city charter which 
provides for such a method of removal is presumed 
to accept the office with the condition that his 
tenure may be terminated at any time in such a 
manner,*! such a recall provision in a city charter 
vesting ’the powers of government in the people and 
constituting all inhabitants of the city a body politic 
is not unconstitutional, as requiring officers to ac- 
cept office of uncertain tenure, with liability to be 
recalled at any time without just cause.4? But it 
has been held that a statute providing for a fixed 
term for an official, and further providing for a 
recall, is unconstitutional as violating a constitu- 
tional provision that municipal officers may be re- 
moved by certain courts for causes specified.4* The 
power of a city to provide in its charter for the 
recall of any elective officer, if derived from the 
constitution authorizing cities to frame a charter 
consistent with, and subject to, the constitution and © 
laws of the state, does not conflict with a statute 
providing that the officers of a city shall be elected 
for the terms prescribed in the charter, and, if the — 
power is derived from the statute, it is within its 
spirit and purpose, and the recall provision is 
valid.44 And there is nothing inconsistent in a 
charter provision relative to recall, and an amend- 
ment thereto, relative to vacancies, since in case of 
a recall the incumbent is put out and his suecessor 
put in at the same time and there is, therefore, no 


the mayor from hearing the charges 
and removing the incumbents from 
office). 

28. State v. Conrad, 45 Mont. 188, 
122 P 569. 


29. State v. Ballard, 10 Wash. 4, 
Som Eaiole 

30. Andrews v. King, 77 Me. 224. 

31. Andrews v. King, supra. 

32. Andrews v. King, supra. 

33. Mullane v. South Amboy, 86 
INES ere bis, .20 0) ZA 1030, 

34. Hewson vy. Newark, 95 N. J. L. 


544, veer A 498 [aff 95 iN aig IEE 28, 
Paes A Oran 

85. Braden vy. San Antonio, (Tex. 
Civ. A.) 216 SW 282. 

36. See constitutional and statu- 
tory provisions, 

Provisions as ae Te see 
Constitutional Law § 1 


37. Dunham v. ones 48 Okl. 619, 
143 PP) 331, LURAI915B 233, AnnCas 
1916A 1148. 


38. Scheafer v. Herman, “172 Cal. 
338, 155 P 1084. 

[a] Date of signature.—The pro- 
visions of the general law requiring 
the voter to add the date of his sig- 
nature to a recall petition are in- 
consistent with the provisions of the 
charter allowing him to make a peti- 
tion without such date, and conse- 
.quently such provisions of the gen- 
eral law do not apply to or affect 
proceedings for recall under the char- 
ter. Scheafer v. Herman, 172 Cal. 
338, 155 P 1084. 

39. State v. Fairley, 76 Wash. 332, 
136 P 374. 

40. See infra § 1113. 


Baines v. Zemansky, 176 Cal. 


369, 168 P 565; Bonner v. Belsterling, 
104 Tex. 432, 188 SW 571 [aff (Civ. 
A.) 137 SW 11541; Hilzinger v. Gill- 
man) 56. Wash. 228, 105 “2, 471) 721 
AnnCas 305. 

42. Cal.—Conn v. Richmond, 17 
Garey A. 00 pf ot 2a ald alos 


Mass.—Graham v. Roberts, 200 
Mass, 152, 85 NE 1009. 
Okl.—Dunham v. Ardery, 43 OklL 


619, 625, 143 P 331, LRAI1915B 233, 
AnnCas1916A 1148. 

Tex.—Bonner v. Belsterling, 104 
Tex. 432, 1388 SW 571 [aff (Civ. A.) 
137 SW 1154]. 


Wash.—Hilzinger vy. Gillman, 56 
Wash. 228, 105 P 471, 21 AnnCas 
305. 


‘Tt is contended, inasmuch as the 
cficer’ sought to be removed was 
elected for a certain term, that he 
can only be removed in the manner 
provided for in the provisions of the 
Constitution quoted above. To, SO. 
hold would be equivalent to holding 
that our Constitution was. dia- 
metrically opposed to the charter 
form of government and the principle 
known as the recall. If, it was not 
intended under the Constitution to 
give cities adopting the charter 
form of government the power and 
right to put in practice the power 
to recall their officers, then there 
would have been some express in- 
hibition; and, in the absence of 
such, we are not warranted in hold- 
ing that such power is by implica- 
tion inhibited.”” Dunham v. Ardery, 


supra. 
43. Williams vy Schwarz, 197 Ala. 
40, 41, 72 S 330, AnnCas1918D 869. 


“A majority of the court are of 
the opinion, and hold, that the office 
of commissioner, created by the stat- 
ute, is within the protection of sec- 
tion 175 of the Constitution; and 
that, the statute fixing the term of 
office at three years, an incumbent 
cannot be removed from office during 
the term for which he is elected, 
by recall or otherwise, except by the 
mode and in the manner, and for 
the causes, fixed in the constitu- 
tional provisions above quoted. It 
therefore follows that section 14 of 
the statute in question is void and 
of no effect, and that appellee cannot 
be removed from office by recall, the 
mode here attempted to be invoked, 
as provided in that section of the 
statute.” Williams =v. Schwarz, 
supra. 

44. Hilzinger v. Gillman, 56 Wash. 
228, 105 P 471, 21 AnnCas 305. 

[a] Provision for recall not incon- 
sistent with provision for summary 
removal.—The provision in the Ever- 
ett City Charter for the summary 
removal of elective officers for speci- 
fied causes, and the provision for the 
recall of any elective officer at any 
time his official conduct is not re- 
sponsive to the will of the ma- 
jority of the electors, are not in- 
consistent when considered in the 
lignt of the entire charter, which 
discloses a purpose on the part of 
the electors to reserve to them- 
selves the power to control the leg- 
islative and executive policy of 
the city. Hilzinger v. Gillman, 56 
Wash, 228, 105 P 471, 21 AnnCas 
305. 
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. vacaney.*® Although the council may by ordinance 


facilitate the procedure relating to recall, it can- 
not by added difficulties practically nullify or hinder 
the purposes of charter provisions.*® 

General rules of construction.*7 An act providing 
for recall should be liberally construed with a view 
to promote the purpose for which it was enacted.** 
A special statute providing for a recall and a gen- 
eral statute will be read together to give effect to 
a consistent legislative policy.*® 

[§ 1109] bb. Whether Cumulative or Exclusive. 
Some statutes and charters expressly declare that 
the remedy of recall is cumulative,°° and where the 
charter declares that the remedy of recall is cumu- 
lative, other statutory remedies are available for 
the removal of an officer.54 And it has been held, 
in the absence of such a declaration, that a charter 
method of removal is not suspended by the adoption 


‘of a recall provision, but that both provisions op- 


erate concurrently.°2 But where a statute, provid- 
ing for the recall of officers, indicates that the legis- 
lature intended to provide a system complete within 
itself so far as the provisions of the act pravide, 
it must be exclusive of any other remedy provided 
prior to the enactment thereof.5? A statute provid- 
ing that, if any offi¢er of the city during his term 
shall vote on, or participate in, any contract or 
transaction in which he is interested, he shall, upon 
conviction, forfeit his office and be punished is not 
so inconsistent with the recall provisions of the 
charter that a repeal by implication results.°* 

[§ 1110] cc. Time When Recall May Be Had. 
Where the charter prohibits the recall of an officer 


45. lLail v. Peo., 75 Colo, 459, 226 51. 
P 300. 183 SW 505, 
, 46. Lail v. Peo., supra. 

[a] Ordinance practically  pre- 


venting recall.—An ordinance of the [a] 
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State v. Crump, 134 Tenn. 121, 
LRAI1916D 951; 
v. Howse, 134 Tenn. 67, 183 SW _ 510, 
LRA1916D 1090, AnnCas1917C 1125, 

Proceedings for ouster of a 
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within a specified time after his election, such time 
is counted from his induction into office, and not 
from the day on which the votes were cast.°> Where 
a municipal officer resigns and is immediately re- 
appointed, his service prior to such resignation will 
be taken as part of his service in determining 
whether he has held office for the prescribed time 
so as to permit his recall under the statute.°® 

[§ 1111] dd. Grounds. It is the underlying prin- 
ciple of the recall doctrine, if the policies pursued 
do not meet the approval of a majority of the peo- 
ple, to permit them expeditiously to recall the 
official, without form or ceremony, except as pro- 
vided for in the charter.°* And it is generally 
provided that the removal of officers may be had 
at the will of the electors of the municipality, 
upon reasons, good or bad, satisfactory to the 
individual consciences of the electors.°* Where the 
charter requires only that the petition®® shall con- 
tain a general statement of the grounds of dis- 
satisfaction on which the removal is sought, it is 
sufficient that it appears in general terms that the 
official conduct of the officer whose recall is sought 
has been.in opposition to the will and preferences 
of his constituents and obstructive to the best in- 
terests of the city.°° And under such provisions, , 
it is the province of the electors, and not of the - 
court, to determine the sufficiency of the grounds 
relied on for removal.®+ But it has been held that 
such a charter provision does not contemplate a 
recall of the officer at any time his official conduct 
is not responsive to the wish or will of the ma- 
jority of the electors in his precinct or ward, but 
46 N. B. 338, 31 CanCrCas 68. 

“This inquiry is not a judicial or 
semi-judicial inquiry, but ... an in- . 


quiry for the electors, ‘presenting a 
purely political issue.” “State v. 


State 


city and county of Denver requiring 
each signer of a recall petition to 
take an oath that he is a qualified 
elector, has not signed any other pe- 
tition, is fully acquainted with the 
subject matter, and resides at the 
address indicated, is in violation of 
the charter, as practically preventing 
the recall. Lail v. Peo., 75 Colo. 459, 
226 P 300. 

47. See generally Statutes [36 Cyc 
1102]. 

48. Worth v. Downey, (Cal. A.) 
241 P 96; Conn vy. Richmond, 17 Cal. 
AUTOS, Ved ella es ox. p: Tobin: 
46 N. B. 338, 31 CanCrCas 68. 

49. Cohn y, Isensee, 45 Cal. A. 
Dol, dob, Les. Pe 219, 

“Though it is the general rule that 
a special controls a general statute, 
without regard to their respective 
dates, still it is not always or neces- 
sarily true that a special law en- 
tirely excludes from its field of 
operations the provisions of a gen- 
eral law, where the two can occupy 
the same domain without any in- 
herent antagonism. We are of the 
opinion that the recall act of Janu- 
ary 2, 1912, and the two sections of 
the Political Code from which we 
have quoted, should be read together 
with a view to giving effect to what 
we deem to be a consistent legisla- 


tive policy.” Cohn Vv. Isensee, 
supra. 
[a] Ballots.—It was the intention 


of the legislature that the provision 
of a genera] statute requiring blank 
spaces to be left on ballots wherein 
the voter may write the names of the 
candidates of his choice should apply 
to recall elections in cities under the 
Recall Act, just as in the case of 
every other election of public offi- 
cers, Cohn v. Isensee, 45 Cal. A. 531) 
188 P 279. 
50. See statutory provisions. 


summary nature as provided by the 
statute are not prohibited by a stat- 
ute providing for recall when it is 
declared that the latter remedy is 
cumulative. State v. Howse, 134 
Tenn. 67, 183 SW 510, LRA1916D 
1090, AnnCasi917C 1125. 

52. Betkouski v. Los Angeles 
County! Super--Ct.; 84 Cal AvUVELs 
166 P 1027. See also supra § 1097. 

53. Hodges v. Tucker, 25 Ida. 563, 
138 P 1139 (holding that a statute, 
authorizing proceedings in the dis- 
trict court for the removal of offi- 
cers, does not give the district 
court jurisdiction of an action to re- 
move a city officer for neglect of 
duty in enforcing city ordinances in 
a city which has organized under and 
accepted the provisions of the Black 
Law which provides for removal by 
a recall election). 

54. Betkouski v. Los Angeles 
County Super. Ct., 34 Cal, A. 117, 166 
P’ 1027, 

55. Tangeman y. Denver, 51 Colo. 
203, 217 EP 145. 

[a] Contested election.—A statute 
prohibiting recall of an_ officer 
within six months after his “elec- 
tion” entitles an incumbent to hold 
for six months before he is subject 
to removal, counting from his in- 
duction into office and not from the 
day on which the votes were cast; 
and hence a. petition to recall an 
alderman filed within six months 
after the council sustained his con- 
test against one who was previously 
declared elected is premature. Tange- 
man v. Denver, 51 Colo. 208, 117 P 


145. 
Poole v, Lawrence, 86 N. J. L. 
90, 90 A 668. 

57. State v. Turney, 97 Conn. 496, 
501, 117 A 499; Dunham y. Ardery, 
43 .Okl. 619, 143° P3311) BRATS S 
233, AnnCas1916A 1148; Ex p. Tobin, 


Turney, supra. 

[a] Object of the recall provisions 
of the act providing for the gov- 
ernment of the city of St. John by 
an_ elective commission was to pro- 
vide an easy and expeditious manner 
by which the services of the mayor 
or a commissioner, who, since the 
date of his election, has lost the 
confidence of the electors, might ‘be 
dispensed with, and the right to peti- 
tion for removal under the act is 
not limited to such grounds as would 
constitute a breach of the duties at- 
tached to the office Ex p. Tobin, 46 
N.. B. 338, 31 CanCrCas 68. 

58. See constitutional and statu- 
tory provisions, 

59. Petition see infra § 1113. 

60. Good v. San Diego, 5 Cal. A. 
265, 90 P 44. 

[a] Petition need not contain 
specific charges of misconduct but 
it is sufficient that it furnishes in- 
formation to the electors upon which 
a political and not a legal issue may 
be raised at the election. State v. 
Houston, 94 Nebr. 445, 143 NW 796, 
50 LRANS 227. 3 

61. Laam v. Mclaren, 28 Cal, a. 
632, 153 P 985; Conn y. Richmond, 
17 Cal.“ As 706, 121 P74, 719: Cudi= 
hee v. Phelps, 76 Wash. 314, 331, 136 
P 367; State v. Lane, 89 W. Va. 744, 
110 SE 180. 

“xpress constitutional and statu- 
tory provisions might make such 
question triable in the courts, but 
we have ho such provisions. We are 
of the opinion that the act of the 
legislature of 1913 amply provides 
for the carrying out of the pro- 
visions of the amendment relating 
to the recall of public officers, and — 
that it is not defective in that the 
truth of the charges upon which 
the officer is sought to be recalled 
is triable before the people rather 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the grounds to be stated in the petition®? must 
relate to the fitness of such an officer to hold office 
or his official conduet therein.*® Where the statute 
provides that the affidavit filed as the initial step 
in the required procedure shall contain a statement 
of the grounds of removal,®°* a further requirement 
that the petition shall be certified by the town 
clerk to be sufficient, and that he shall submit it 
with his certificate to the council ,does not make 
it the duty of the council or of anyone else except 
the electors to pass upon the truth or sufficiency 
or merit of the charges.® 

Malfeasance. Under statutes providing that the 
question of recall of an officer for acts of mal- 
feasance while in office may be submitted to the 
voters, it is generally required that a written charge 
shall be prepared to form a sufficient legal cause 
for submission to the voters.*® 

[§ 1112] ee. Compliance with Statutory Proce- 
dure—(aa) In General. The mere signing and 
presentation of a petition under a recall provision 
in a charter providing for a recall election on pe- 
tition do not operate to remove an officer named 
in the petition, but a compliance with the provisions 
providing for and regulating a recall election is 
necessary.** 

Recall and election; ballots. Under a recall stat- 
ute providing that the person sought to be removed 
may be a candidate at the recall election, where 
the recall of more than one official is petitioned 
for, the ballots provided may contain the names 
of all the officials petitioned against, and of the 
persons offering as successors of such officials, and 
the election on such recall petitions may be held 
on the same day, at the same time and place.® And 
when a statute provides that the recall ballot shall 
bear the names of those persons who have been 
nominated as candidates to succeed the person re- 
called, a city officer is not removed from office by 
a vote of a majority of the voters for his recall, 
where no votes are cast for a successor.°? Under 
than before the courts.” Cudihee v. 
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a petition for recall shall contain a 
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a statute providing for a nominating petition to fill 
the vacancy that may arise through a recall directed 
against several incumbent officers whose terms ex- 
pire at different times, it is essential to the nomi- 
nating petition and to the preparation of the ballot 
that each nominee shall designate the particular 
officer that he expected to succeed in the event of 
the recall of the ineumbent.’° But a petition for 
recall which also prays for election or nomination 
of another person as successor to the officer recalled 
is invalid, where the statute does not authorize it.7). 
[§ 1113] (bb) Petition. The jurisdiction to order 
a recall election depends on the presentation of a 
petition not only signed by the requisite number 
of electors,’? but sufficient as well upon its face in 
material matters of form and substance.7* The pe- 
tition need not be in the precise words of the stat- 
ute,“* or in the strict form required of pleadings,’® 
and a substantial compliance with the provisions 
of the act is usually deemed sufficient.7“° Where 
undér the statute it is not necessary that the affi- 
davit to be filed by an elector as a condition prece- 
dent to the issuance of recall papers should set 
forth any grounds on which the removal is sought,’* 
a petition containing no statement of the ground 
on which the removal of an officer of the city is 
sought is sufficient in form and substance, so that 
the mandatory duty rests with the council to order 
and fix a day for the holding of a recall election.7® 
Presented in parts. Where the statute permits 
the petition to be presented in parts, it is no ob- 
jection that it comprises a large number of parts.’® 
Jurisdiction to decide sufficiency. A constitu- 
tional provision conferring plenary authority to pro- 
vide for recall and removal of officers makes it 
competent for a charter to provide that an officer 
shall have the sole jurisdiction to decide the suffi- 
ciency of petitions for recall, and to exclude the 
superior court from revising or annulling such de- 
termination.®° 
[§ 1114] (cc) Affidavit. Under a charter provi- 


removed is included in a request 


Phelps, supra. 

62. Petition see infra § 1113. 

62. State v. Parkersburg, 95 W. 
Va. 502, 121 SE 489. 

64. Affidavit see infra § 1114. 

65. State v. Turney, 97 Conn. 496, 
117 A 499. 

66. Pybus v. Smith, 80 Wash, 65, 


141 P 208, LRAI1915A 285, AnnCas 
1915A 1145. 
67. Bonner v. Belsterling, (Tex. 


CivA.) 13 (SW -1154 ‘fafti 104) Tex. 
432, 138 SW 571]. 

68. Ex p. Tobin, 46 N. B. 338, 31 
CanCrCas. 68. 

69. Cohn y. Isensee, 45 Cal. A. 531, 
188. P 279. 

[a] The purpose of a majority of 
the voters may be frustrated, al- 
though such a majority has voted 
“ves” on the question of the incum- 
bent’s removal where no nominating 
petition has been filed nominating a 
candidate for the office, and no name 
of such nominee is printed on the 
ballot when, by the provisions of 
the statute, such an incumbent is 
not deemed removed until the quali- 
fication of his successor. Cohn v. 
Isensee, 45 Cal. A. 531, 188 P 279. 

70. Riddle v. Hillhouse, 90 Cail. 

, 06,214. P, 230; 


Ae Hay v. Dorn, 93 Kan. 392, 144 
72. Beecham v. Burns, 34 Cal. A. 


' 754, 168 P 1058; Conn vy. Richmond, 
wipeale A. 705, L200 Pilar 9) Chess 
ney vy. Jones, 31 Okl. 368, 126 P 715. 

73. State v. Gilliam, 81 Wash. 186, 
142 P 470. 

[a] Names of those aiding in 
preparation and circulation of peti- 
tion.— Where a statute provides that 


statement of the charges signed by 
the parties making them, and in ad- 
dition shall give their respective 
post-office addresses, and also de- 
clares that, at the time of sub- 
mitting the ‘petition, the person, com- 
mittee, or organization submitting it 
Shall file a detailed statement giv- 
ing the names and post-office ad- 
dresses of all persons, corporations, 
and organizations who have _ con- 
tributed or. aided in the preparation 
of the charge and in the prepara- 
tion, circulation, and filing of the 
petition, with the amount = con- 
tributed by each, and a _ detailed 
statement of all expenditures, giv- 
ing the amounts expended, the pur- 
pose for which expended, and the 
names and post-office addresses of 
the persons and corporations’ to 
whom paid, and, until such statement 
is filed, the officer shall refuse to re- 
ceive the petition, a statement show- 
ing only the items of receipts and 
expenditures, with the post-office ad- 
dresses of the contributors and those 
to whom the money was distributed, 
but containing no statement,of the 
names and post-office addresses of 
those who aided in the preparation, 
circulation, and filing of the petition, 
other than those who rendered finan- 
cial assistance, was fatally defec- 
tive. State.v. Gilliam, 81 Wash: 186, 


P 470. 
Worth, v. Downey, (Cal, A.) 

241 P 96, 
75. Worth v. Downey, supra; Conn 
4.05, 021702 


v. Richmond, 17 Cal. A. 
Demand for the election of 


714, 719. 
[a] 
successors to trustees sought to be 


that the board of trustees take all 
the proceedings provided by the stat- 
ute for the removal of officers sought 
to be recalled. Worth v. Downey, 
(Cal, A.) 241 P 96. 

76. Fraser v. Cummings, 48 Cal. 
A. 504, 192 P!-100;; Conn vy. Rich= 
mond, U7 i'Calk\ Al ToSjet20 Jpeeai4: 
; Ex p. Tobin, 46 N. B. 838, 31 
CanCrCas 68. 

[a] Initials—The petition for a 
municipal election to recall officers is 
sufficient, although some of the sign- 
ers signed the initials of their given 
names instead of their names in full. 
Fraser v. Cummings, 48 Cal. A. 504, 
192 P 100; Conn v. Richmond, 17 Cal. 
PAS TOSS 121 P 744, 719. 

[b] Business or occupation.—A 
failure to comply with a requirement 
that each signer should add to his 
signature his business or occupation 
does not invalidate the petition. 
Worth v. Downey, (Cal. A.) 241 P 96. 

[c] Place of residence.—A failure 
to comply with the requirement that 
each signer add to his signature his 
place of residence, giving the street 
and number, does not invalidate the 
petition. Conn v, Richmond, 17 Cal. 
ALY 705; 121 Pera 74:9. 

77. “Affidavit see infra § 1114. 

78. Sidler v. Bakersfield, 43 Cal. 
A. 849, 185 P 194. 


con ‘Lail v. Peo.,.75 Colo. 459, 226 
3 ‘ 
[a] That a petition to recall a 


mayor was presented in six hundred 
and five parts is unavailing as an 
objection, Lail v. Peo., 75 Colo. 459, 
226 P 300. 

80. Baines vy. Zemansky, 176 Cal. 
369, 168 P 565. 
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sion requiring that petitions should be accompanied 
by the affidavit of one or more legal voters of the 
city, stating that the signers thereof were, at the 
time of the signing, legal voters of such city, an 
affidavit is not insufficient because not affixed to 
each individual paper constituting the petition, but 
only to the last page of several papers bound to- 
gether after signatures thereon had been procured.*? 
And under a statute requiring a signer of each 
paper making up a petition to make an affidavit as 
to the truth of statements and genuineness of sig- 
natures, one affidavit to each paper is sufficient, 
although the paper consists of several sheets bound 
together containing signatures of voters.** An un- 
true charge in such an affidavit does not vitiate 
other charges or the rest of the procedure.*% 

[§ 1115] ff. Powers and Duties of Clerks—(aa) 
In General. Under some statutes and charters, it 
is held that the duties required to be performed by 
the clerk are quasi-judicial and vest in him the 
exercise of discretion and judgment,®* and a clerk 
may refuse to consider and count a name appearing 
on the petition, although it also appears upon the 
register, if the fact is ascertained that such a 
person is not a legal voter under the law.*® Where, 
by the provisions of the charter, the clerk is di- 
rected to examine the petition ‘‘to ascertain 
whether or not it conforms to all the requirements 
of this charter,’’ it is the clerk, and not the court, 


which must determine whether the certificates sub- - 


stantially comply with the requirements of the 
charter,** and in the absence of fraud or mistake,** 
his action cannot be reviewed by the court unless 
there is a showing of an abuse of discretion, even 
though the clerk reached a decision different from 
that which the court might reach.®* But where 


81. State v. Lane, 89 W. Va. 744,| contention. 
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It was the intention of 


r§§ 1114-11 


cs 


16 x 


the action of a clerk in rejecting the names on 
the petition results from misapprehension of law 
and is without substantial foundation, mandamus 
will lie to compel him to perform his duty prop- 
erly.89 However, under a statute limiting the duty 
of the clerk to the ascertainment of whether or 
not the petition is signed by the requisite number 
of qualified voters, it is held that his duties are 
purely ministerial,°° and he cannot determine. the 
legal qualifications of the officer sought to be re- 
called or question whether he has held office beyond 
the time fixed by the statute within which a recall 
cannot be had.®!' And where his duty is simply 
to determine whether the names on the petition, 
which also appear on the records of registration, 
constitute enough persons to authorize the recall 
under the statute, in the ascertainment of this 
fact he has no power to go behind the face of the 
petition. Where a petition filed for the removal 
of an officer is made up of a number of papers, and 
through oversight any of such papers have not been 
verified by the oath of one or more of the signers 
of the same, as required by the statute, the city 
clerk should, on request, permit the attaching of 
such oath of verification, even after such petitions 
have been filed.°? Under a statute making it the 
duty of the municipal clerk to call an election if 
he determines that the petition is sufficient, and if 
he finds it insufficient to report his objections to 
the court, a neglect to perform the duty in either 
of these cases is enforceable only by mandamus and 
not by an order of the court.®** 

[§ 1116] (bb) Ascertainment of Number of Elec- 
tors. A city clerk in determining whether or not 
the petition is signed by the requisite number of 
voters is confined to the records designated by the 


ercise of the authority devolved on 


110 SE 180. 

82. Facundas vy. Curtis, 34 Cal. A. 
752, 168 P 1061; State v. Parkersburg, 
95 W. Va. 502, 121 SE 489; State 
Veteene, 89 W. Va. 744, 110 SEH 

[a] Requirement satisfied.—A re- 
quirement that an affidavit of genu- 
ineness of signatures be attached to 
each separate paper where signatures 
are not all appended to one paper 
is complied with where each section 
of the petition, composed of five sec- 
tions, each circulated by a different 
person, consists of Several papers 
fastened together under’ separate 
cover and the _ affidavit is ap- 
pended to each section and consti- 
tutes the last page thereof. Facun- 
any v. Curtis, 34 Cal. A. 752, 168 P 

83. State v. Turney, 97 Conn. 496, 
117 A 499. 

84. Dunham vy. Ardery, 43 Okl. 619, 
143 P 331, LRA1915B 233, AnnCas 
1916A 1148. 

85. Dunham vy. Ardery, 43 Okl, 619, 
629, 143 P 331, LRA1915B 233, Ann 
Cas1916A 1148. 

“Tt is the contention of the de- 
fendant in error, however, that the 
only duty the clerk is required to 
perform is simply to compare the 
petition with the voters’ register, and 
if names equal to 35 per cent, of 
the total vote appended to the peti- 
tion appear to be on the voters’ reg- 
ister, his duties thereby cease, ex- 
cept to certify said fact to the board 
of commissioners; that it becomes 
the plain duty of the clerk, under 
the law, to so certify, and that he 
has no authority and is not required 
to ascertain from the face of the 
petitions and the voter’s register 
whether or not such persons are legal 
voters, as defined by law. We are 
unable to agree with counsel in this 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


the framers of the charter and the 
people in adopting same to make the 
voters’ register the basis for the 
determination of the sufficiency of 
the petitions, yet it is our opinion 
that it was not intended that the 
examination of the voters’ register 
should be the only means by which 
he should determine whether or not 
the requisite number of legal voters 
had signed the _ petition. It was, 
no doubt, intended that the names 
signed to the petition should not 
be considered, unless they should 
be upon the voters’ register; but 
from the other language in this 
section, when the clerk finds a 
name signed to the petition and 
finds the same name upon the voters’ 
register, if it should appear from 
the face of the petition and the 
voters’ register that such party was 
not a legal voter under the law, 
he is not compelled to consider and 
count him as_ such.” Dunham vy. 
Ardery, Supra. 

86. Ratto v. South San Francisco, 
(Cal. A.) 243 P 466; Fraser v. Cum- 
mings, 48 Cal. A. 504, 192 P 100; 
Locher vy. Walsh, 17 Cal..A. 727, 121 
PP 2s 

87. Ratto v. South San Francisco, 
(Cal. A.) 243 P 466; State v. Hous- 
ton, 94 Nebr. 445, 148 NW 796, 50 
LRANS 227, : 

88. Fraser v. Cummings, 48 Cal. 
A, 5604, 192: P 100; Lail v. Peo., 75 
Colo. 459, 226 P 300; State v. Hous- 


ton, 94 Nebr, 445, 143 NW 796, 50 
LRANS 227, 
[a]. The certificate of the city 


clerk, required by the charter, that 
he has compared the names on the 
petition of the electors of the dis- 
trict for recall of the officer named 
with the greater register of the 
county, and has found the petition 
to be sufficient, shows a proper ex- 


the city clerk to hear and determine 
the sutficiency of the petition, from 


whose determination no appeal is 
provided. Good v. San Diego, 5 Cal. 
A. 265, 90.P 44, 

[b] The question whether the 


certificates gave the addresses of 
the signers is for the clerk and his 
action cannot be reviewed by the 
court unless there is a Showing of 
an abuse of discretion, even though 
the clerk reached a decision differ- 
ent from that which the court might 
reach. Fraser v. Cummings, 48 Cal. 
AS 504529 2EP. 100; 

89. State v. Lane, 89 W. Va. 744, 
110 SE 180. 

$0. Poole v. Lawrence, 86 N. J. L. 
90, 90 A 668. 

91. Poole v. Lawrence, supra. 

92. Williams v. Gill, 65 Cal. A. 
12982223) bo. 

“Tf fraud has been committed a 
court of equity is the proper forum 
to determine such questions under 
appropriate proceedings.” Williams 
v. Gill, supra. 

[a] No power to question dates.— 
Under a provision that the clerk shall 
examine and, from the records of 
the registration, ascertain whether a 
petition is signed by the requisite 
number of qualified voters, the city 
clerk may not go behind the fact 
of the petition and refuse to certify 
because dates after the signatures 
were not written by the signers, but 
can merely determine whether the 
requisite number of qualified voters 
had signed, and, if fraud had been 
committed, a court of equity is the 
proper forum to determine it. Wil- 
Nereis Vs (Gill, 65> Call eA. -129)0223) ep 

93. State v. Berg, 97 Nebr. 63, 149 
NW 61. 

$4. Cronin vy. Lee, 91 N. J. L. 443, 
103 A 401. 


§§ 1116-1119] 


statute.°> In determining whether or not the pe- 
tition is.signed by the requisite percentage of the 
‘qualified voters, the words ‘‘highest vote cast’’ 
mean the highest vote cast both for and against 
any candidate for office or proposition voted for at 
the last preceding general city election of such 
eity.°° Under a statute providing that petitions 
shall be signed by a preseribed percentage of the 
qualified voters computed from the votes cast by 
candidates for the office in question at the preceding 
election, it has been held that the words ‘‘at the 
preceding election’? mean at the next preceding 
election held for the election of officers, whether 
that election is one at which the officer sought to 
be recalled was elected or a subsequent election,®* 
although it has been held that a statute, providing 
that the petition shall be signed by qualified voters 
equal in number to at least twenty-five per cent 
of the entire vote east within such city or town 
for all candidates for the office which the incumbent 
sought+to be removed occupies, at the last pre- 
ceeding regular municipal election at which such 
officer was voted for, should be construed to re- 
fer to the regular election at which the officer sought 
to be recalled was elected, rather than a subsequent 
election for other offices not ineluding that which 
the officer in question oceupies;®® but where the 
charter provides that a candidate ata primary elec- 
tion who receives the majority of votes east shall 
be deemed elected, the estimate may be based on 
the last preceding primary municipal election at 
which the officer was selected.®® 
[§ 1117] gg. Powers and Duties 


95. State vy. Carothers, 204 Mo. A. 


of Registrar of 
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a basis the number of votes cast at 


[43 C.J.] 673 


Voters. Where a charter provides that the regis- 
trar of voters shall determine if the signatures 
are genuine, and not subject to any lawful objection 
and shall attach a certificate showing the result 
of his examination, and also report the sufficiency 
of a petition to the election commissioners, he is 
the exclusive judge of the sufficiency of recall pe- 
titions in all particulars, and courts are excluded 
from inquiry concerning them. 

[§ 1118] hh. Powers and Duties of Election Com- 
missioners. A provision of the charter requiring 
the election board to examine a recall petition, and, 
if found sufficient, to make an order, within a cer- 
tain number of days after the petition, is directory 
only, and such an order may be made. after such 
time if good cause exists for the delay.2 And the 
refusal of the board of election commissioners to 
examine the petition, within the time prescribed by 
the charter, to ascertain whether or not-it 1s signed 
by the requisite number of electors entitled to vote, 
does not destroy the right of the signers, nor ter- 
minate the proceeding.® 

[§ 1119] ii. Duty of Common Council. The duty 
of the city council to order a recall election on a 
sufficient petition being presented to them, as pro- 
vided by the charter, is mandatory. And the city 
council having no discretion or right to refuse to ° 
act upon the petition in reference to the calling 
of an election, mandamus will lie, on the face 
of a sufficient petition upon which the council has 
refused to act, at suit of any one or more of the 
electors whose names appear therein, to compel it 
to act,® but if any requisite and material statement 


ing whether or not the petition 


209, 222 SW 1043; State v. Berg, 97 
Nebr. 63, 149 NW 61; Dunham _v. 
Ardery, 43 Okl. 619, 143 P 331, LRA 
1915B 233, AnnCas1916A 1148. ; 

[a] “Voters’ register,” (1) within 
the law requiring petitioners for re- 
eall to be qualified voters as shown 
by the “voters’ register,” in so far 
as applicable to the third class, 
means the record of voters at the 
last city election for mayor required 
to be kept by the constitution where 
there is no provision for registra- 
tion in city elections for such cities. 
State v. Carothers, 204 Mo. A. 209, 
222 SW 1043. (2) The term “‘voters’ 
register,’ as used in-charter of the 
eity of Guthrie, providing that the 
city clerk shall inspect the voters’ 
register to determine whether the 
requisite number of electors have 
signed a recall petition means the 


precinct books provided for by L. 
(1910) § 3172. Dunham v. Ardery, 
APO M6tOy 143 PP" 331.1 RALILEB 


233, AnnCasl1916A 1148. 

[b] Where registration laws are 
in effect when a petitior is filed for 
the removal of a councilman or com- 
missioner, in a city where registra- 
tion laws are in force, the city clerk, 
in determining whether or not the 
petition is signed by the requisite 
thirty per cent of the qualified elec- 
tors, is limited to the voters’ register 
of such city. State v. Berg, 97 Nebr. 
63, 149 NW 61. 

96. State v. Berg, supra. 

97. Mills v. Nickeus, 81 Wash. 409, 
aoe 1145: 

[a] Number of signers insuffi- 
cient.—A petition for the recall of a 
councilman of the city of Tacoma 
did not contain the number of sign- 
ers required by ths constitution 
where it was signed by less than 
twenty-five per cent, estimated on 
the basis of the votes cast at the 
next preceding election at which 
councilmen were elected for such 
city, although it was signed by more 
than twenty-five per cent, taking as 


[43 C. J.—43] 


a prior election at which he was 


elected. Mills v. Nickeus, 81 Wash. 
409; 142. Portas. ; 
[b] Although formal charges 


wgainst the officer were filed with 
the clerk prior to such election, the 
rule is the same. Mills v. Nickeus, 
‘81 Wash. 409, 142 P 1145. 

98. Robinson y. Anderson, 26 Cal. 
A. 644, 147 P 1182. 


99. Fraser v. Cummings, 48 Cal. 
A. 504; 192) P9100. 
1. Baines v. Zemansky, 176 Cal. 


369, 168 P 565. 

fa] Under San Francisco Charter 
relating to recall (1) the registrar 
of voters has authority to inquire 
into and take evidence, and, although 
his powers are limited, there is, nev- 
ertheless, a tribunal empowered to 
pass on the sufficiency of petitions 
for recall, .and it is’ sufficient. 
Baines v. Zemansky, 176 Cal. 369,.168 
P 565. (2) Although inquiry as to 
the genuineness of signatures to pe- 
titions for recall is limited to call- 
ing in the voter himself to state 
the fact, or to admit the genuine- 
ness by his absence or failure to 
deny the same, the Officer being re- 
called can question the genuineness 
of a signature and have the voter 
notified. Baines v. Zemansky, supra. 

2. Scheafer v. Herman, 172 Cal. 
338, 155 P 1084. 

3. Scheafer v. Herman, supra. 

4 Sidler v. Bakersfield, 43 Cal. 
Ay 1349) 185" 194 Conn “vaeeRich= 
mond, 17 Cal. A. 705, 121°P 714, 719; 


Good vy. San Diego. )5 Call VA. 2/65; 
271, 90 P 44; State v. Houston, 94 
Nebr. 445, 1483 NW 796, 50 LRANS 


227; Hemmingson v. Hagaman, (Tex. 
Civ. A.) 250 SW 1066. 

“There is no discretion vested in 
the common council in connection 
with the calling of this election. 
That body’s functions are purely 
ministerial, but if it be conceded that 
it was vested with some discretion, 
it does not follow that it can re- 
fuse to act. The duty of determin- 


contains the proper number of: sig- 
natures and the comparing of them 
with the great register devolved upon 
the city clerk. He is the person 
given authority to hear and deter- 
mine: the question of sufficiency of 
the petition, and no appeal therefrom 
is provided and none apparently in- 
tended to be given. This is evi-+ 
dent from the provision of the act 
requiring the return of the petition 
by the city clerk to the petitioners 
if found insufficient, and which, in 
effect, negatives petitioner’s ° right 
of appeal. ‘Whenever. any board, 
tribunal, or person is by law vested 
with authority to decide a question, 
such decision, when made, is -res 
judicata, and as conclusive of: tne 
issues involved in the decision as 
though the adjudication had been 


made by a court of general juris- 
diction,’ ” Good _ v. San Diego, 
supra. 4 

[a] Failure of city commissioners 


to meet during the week immediately 
Subsequent to the filing of petitions 
for a recall election did not, in the 
absence of any allegations.-or proof 
of fraudulent purposes in failing so 
to meet, constitute willful refusal to 
receive the petitions and to order 
the election under a provision of 
the city charter authorizing the 
county judge to order the election 
on the failure or refusal of the com- 
missioner to so do on presentation 
of properly signed petition. Hem- 
mingson v. Hagaman, (Tex. Civ. A.) 
250 SW 1066. : 

[b] Where no fraud or mistake 
appears in a’ petition for a recall 
election, and the petition is regular 
in form and accompanied. by the 
proper certificate of the city. clerk, 
the city council must proceed under 
the statute to convene and fix a date 
for the election. State. v. Houston, 
94 Nebr. 445, 143 NW 796, 50 LRA 
NS 227. y 

5. Good v. San Diego, 5 Cal. A, 
265, 90 P 44, 
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is omitted therefrom, so that the petition is invalid, 
the council is justified in refusing to act.® 

An action to restrain a 
city clerk from presenting to the city commission- 
ers a petition for a recall election cannot be brought 
by a qualified elector and taxpayer, in the absence 
of allegations that he has an interest in the con- 
troversy not held by other electors and taxpayers.’ 
An elector and taxpayer of a city has no such in- 
terest in the matter in litigation as entitles him 
to intervene in a suit by a councilman of a city to 
enjoin the city comptroller from certifying to the 
sufficiency of a petition for the recall of the coun- 
cilman in the manner prescribed by the city char- 
ter, where it is not alleged that the clerk would 


[§ 1120] jj. Injunction. 


not defend the action.® 


[§ 1121] kk. Right To Withdraw Signatures or 
Under some statutes after a peti- 
tion to recall an officer of a city has been filed, the 
signers may revoke their action at any time before 
And under some stat- 


Revoke Action. 


the petition is acted upon.® 
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his name therefrom at any time before the petition 
is acted upon,!® and such a withdrawal will not 
have the etlect of nullifying the paper upon which: 
his name is signed, even though he is the petitioner 
who makes the affidavit thereto;1+ 
others, it is held that a name may not be with- 
drawn after the petition has been certified to the 
board by the clerk as sufficient,!? or even after the 
filing thereof but before certification.1* 

[§ 1122] (c) Review—aa. By Certicorari. The use 
of certiorari as a method of reviewing proceedings 
for the removal of municipal officers depends largely 
upon the availability of this remedy in the par- 
ticular jurisdiction under, and subject to, rules dis- 
cussed elsewhere in this work.*4 


but, under 


Certiorari will 


not lie where the power of a municipal body to 


utes, one signing a recall petition may withdraw 


6. Sidler v. Bakersfield, 43 Cal, A. 
185 P 194. 

7. Hemmingson vy. Hagaman, (Tex. 
. A.) 250 SW 1066. ; 
8. Hilzinger v. Gillman, 56 Wash. 


“State v. Lane, 89 W. Va. 744, 
110 SE 180. 


11. State v. Lane, supra. 

12. Beecham y. Burns, 34 Cal. A. 
754, 759, 168 P 1058; Laam v. Mc- 
Bareny 28> al. AGS 2,4doome 9805 
Hpenee v. Walsh, 17 Cal. A. 727, 121 
PN. 


“The clerk is not clothed with au- 
thority to alter the petition when 
it has been filed; he is not author- 
ized to receive extraneous evidence 
of its contents, or to base his cer- 
tificate upon statements made to him 
by electors who have signed it. His 
certificate must show the result of 
an examination whereby ‘from the 
records of registration’ he shall as- 
certain whether or not ‘said peti- 
tion’ is signed by the requisite num- 
ber of qualified voters. In our 
opinion, the signers of such petitions 
may not withdraw their names or 
have their names withdrawn by the 
elerk at any time after the petition 
has been filed.’”?. Beecham v. Burns, 
supra. & 

{a] Board of trustees of the city 
has no right to refuse to act in fix- 
ing the election on the ground that 
the names of six electors had been 
withdrawn from the petition before 
the board was called upon to act, 
or had received the clerk’s official 
certificate. Locher v. Walsh, 17 Cal. 
A727 121 P2012: 

{b] Physical attachment of cer- 
tificate to petition immaterial._— 
Where it appears that the clerk had 
completed his investigation of the 
qualifications of the petitioning elec- 
tors, had determined the facts, and 
had reached a conclusion, and had 
so certified in writing before any 
name was attempted to be with- 
drawn, the fact that such certificate 
had not been physically attached to 
the petition at the moment the re- 
quest: for the withdrawal of six 
names was made cannot be held to 
render his certificate fruitless and 
inoperative. It was only required to 
be attached when presented to the 
board, and the jurisdiction of the 
clerk to determine the sufficiency of 
the petition as filed having’ been ex- 
ercised and determined by his cer- 
tificate, it was too late for any pe- 
titioners to withdraw, or to divest 
the clerk of jurisdiction. Locher v. 
Walshj) 17 CalivA. 422, 120 Pow 12% 

{[c] “Upon the certification by the 


a a Ng a sr 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


county clerk of the sufficiency of a 
petition for the recall of an elective 
otficer, the duty then devolves upon 
the board of supervisors to order 
the election, and the superior court 
has no jurisdiction to enjoin the 
board from so acting, on the ground 
that after such certification and be- 
fore the calling of the election, cer- 
tain signers to the petition had at- 
tempted to withdraw their names 
therefrom so as to reduce the num- 
ber below that required to give the 
board authority! to call the election.” 
Ee v. McLaren, 28 Cal. A. 632, 153 

13. Beecham v. Burns, 34 Cal. A. 
754, 168 P 1058. 

14. See Certiorari § 45. 

15. Matter of Carter, 141 Cal. 316; 
74 P 997; Carter v. Durango, 16 Colo. 
534, 27 P 1057, 25 AmSR 294; State 
v. Butte, 57 Mont. 368, 188 P 367; 
Matter of Ryan, 66 Misc. 481, 122 
NYS 94. 

{a] Removal without notice is not 
a judicial function, and is not re- 
viewable by certiorari. Matter of 
Carter, 141 Cal. 316, 74 P 997. 

{[b] Motive immaterial.—The mo- 
tives actuating councilmen in con- 
nection with removals are not ordi- 
narily subject to judicial inquiry, 
and, in the absence of deception or 
fraud, courts will decline to interfere 
with the removal of an officer who 
holds his office only at their pleasure. 
Carter v. Durango, 16 Colo, 534, 27 P 
1057, 25 AmSR 294, 

{e] Discharge of aqueduct com- 
missioners (1) of the city of New 
York by the mayor, without investi- 
gation as to charges against them, 
and without giving them an oppor- 
tunity to make an explanation before 
their removal, is not such a judicial 
determination as can be reviewed by 
certiorari. Matter of Ryan, 66 Misc. 
481, 4838, 122. NYS 94. (2) “It has 
been repeatedly held that the office 
of the writ of certiorari is confined 
to the review of the judicial proceed- 
ings of inferior bodies.’ Matter of 
Ryan, supra. 

16. Ariz.—In re Farish, 18 Ariz. 
298, 158 P 845, 

Colo.—Denver vy. Darrow, 13 Colo. 
460, 22 P 784, 16 AmSR 215. f 

Ga.—Macon v,,Shaw, 16 Ga. 172. 

Mass.—Boston Comr. of Public 
Works v. Justices Municipal Ct., 228 
Mass. 12, 116 NE 969; Swan vy. Jus- 
tices Super. Ct., 222 Mass. 542, 111 
NE 386. , 

Minn.—State v. McColl, 127 Minn. 
155, 149 NW 11; State v. Duluth, 53 
Minn. 238, 55 NW 118, 39 AmSR 595. 

Mont.—State vy. Butte, 57 Mont. 
368, 188 P 367. 

N. H.—Hagerty vy. Shedd, 75 N. H. 


remove from office is discretionary,‘® but where 
an officer can be removed only for cause, after no- 
tice and a hearing, proceedings are judicial in 
their nature, and it is generally held that they may 
be reviewed on certiorari,1® unless the removed offi- 


393, 74 A 1055. 

N. J.—Hansen v. Costello, 126 A 
403; O’Neill v. Bayonne, 99 N. J. L. 
430, 124 A 611; McGrath v. Bayonne, 
83 N. J. Li. 224, 83 A 780;- Peal v. 
Newark, 66 N. J. L. 265, 49 A 468 
[rév' 66) N.' J! Lis 105,48 A576, but 
aff O’Rourke v. Newark, 66 N. J. L. 
109, 48 A 578]. 

N. Y.—Peo. v. Nichols, 79 N. Y¥. 
582; Peo. v. Griffing, 166 App. Div. 
538, 152 NYS 113; Peo. v. Raymond, 
129 App. Div. 477, 114 NYS 365; Peo. 
v. Cooper, 21 Hun 517; Peo. v. New 
York, 19 Hun 441; Egan v. New York 
Bada. of Education, 70 Misc. 518, 127 
NYS 611. 

Tenn.—Ashcroft v. Goodman, 139 
Tenn. 625, 202 SW 939; Hayden v. 
Memphis City Council, 100 Tenn. 582, 
47 SW 182. 

Vt.—Rutter v. Burke, 89 Vt. 14, 93 
A 842. 

But see State v. Kennelly, 75 Conn. 
704, 55 A 555 (holding that, although 
the power of removal may be limited 
by the necessity of assigning some 
cause, or of informing the officer re- 
moved of the cause of his removal, 
and giving him an opportunity for 
explanation, and stating the ground 
of removal, the act belongs rather to 
the field of executive discretion than 
to that of quasi-judicial finding, and 
that the action of the removing offi- 
cer complying with the limitation is 
final). 

[a] Certiorari and not quo war- 
ranto is proper to review charges of 
illegality and irregularity in pro- 
ceedings ousting a person from a city 
office and electing his successor. 
Rutter v. Burke, 89 Vt. 14, 93 A 842. 

[b] Where relator is in posses- 
sion.—Where one claims right and 
title to office from which he has been 
ousted, and is in possession and occu- 
pancy of office and municipal action 
has been taken to oust him or inter- 
fere with his right, certiorari is 
proper remedy. Hansen y. Costello, + 
(Nw J.) 0126 A> 403° 

[c] Where the person removed is 
an occupant of a “position” and not 
an “office,” the remedy is by cer- 
tiorari and not by quo warranto. 
McGrath v. Bayonne, 83 N. J. L. 224, 
83 A 780. 

{d] Removing officer not acting 
under charter provisions.—When a 
statute does not contemplate that the 
officer sought to be removed shall .be 
accorded a formal trial, but it does 
contemplate that removals shall only 
be for some cause touching the fit- 
ness and qualifications of the officer 
to discharge the duties of the office, 
and the cause is to be determined by 
the removing officer, his determina- 
tion is quasi-judicial. and may be re- 
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cer is precluded by laches,’ although it has been: 
held that a court of original jurisdiction will not 
review the act of removal in the absence of express 
statutory provisions permitting such a review.'® 
Matters considered and disposition. 
review the court will inspect the record to see 


whether the body had jurisdiction 


it,"® and whether the charges preferred were suffi- 
cient in law,?° and will examine the evidence, not 
for the purpose of weighing it, but to ascertain 


whether it furnished any legal and 
for .he removal.” 


viewed on certiorari, and the fact 
that the removing officer does not as- 
Sume to proceed under the provisions 
which the charter required him to 
follow does not alter the case, as the 
writ lies even if the action was arbi- 
trary and without jurisdiction and 
void. State v. McColl, 127 Minn. 155, 
149 NW 11. 

fe] Successor in office cannot have 
his rights determined.—In certiorari 
to review and declare void proceed- 
ings removing a city officer, the per- 
son appointed to the position upon 
removing the officer could not show 
that he had qualified when the peti- 
tion for the writ was served upon 
him, and have the rightfulness of his 
occupancy of the. office determined, 
those questions being outside the 
record. Hagerty v. Shedd, 75 N. H. 
393, 74 A 1055. 

{f] Effect of failure to take oath. 
—An officer’s failure to take the offi- 
cial oath prescribed by the charter 
before entering on his duties does not 
deprive him of a standing to contest 
by certiorari his attempted removal 
from his office by a succeeding coun- 
ceil during his fixed term. Peal v. 
Newark, 66 N. J. L, 265, 49 A 468 
[rev 66 N. J. L. 105, 48 "A 576, but 
aff O’Rourke v. Newark, 66 N. J. L. 
109, 48 A 578]. 

[g] In Mlinois, circuit courts of 
the state and the superior court of 
Cook County have jurisdiction to 
award the common-law writ of cer- 
tiorari to all inferior tribunals in this 
state exercising judicial or quasi- 
judicial powers, where such tribunals 
have exceeded the limit of their ju- 
risdiction or when they have pro- 
ceeded illegally and no appeal is 
allowed or other method provided by 
law for reversing their proceedings. 
Peo. v. Powell, 127 Ill. A. 614. 

17. Funkhouser vy. Coffin, 221 Ill. 
A. 14 [aff 301 Ill. 257, 1338 NE 649]; 
Heaney v. Chicago, 117 Ill. A. 405. 

[a] Where a petition for certiorari 
to review removal proceedings by 
civil service commission was filed 
within the period of limitation, and 
the application for the writ was pre- 
sented within three weeks thereafter, 
there was no laches, although it was 
not decided until six months there- 
after, the latter delay not being at 
the instance of the petitioner. 
Funkhouser v. Coffin, 221 Ill. A, 14 
{aff 301 Ill. 257, 138 NE 649]. 

18. Olgado v. Lipa, 15 Philippine 
623 (holding that, where the Election 
Law, which is the only law applica- 
ble, provides that the council shall 
investigate charges of ineligibility of 
a municipal officer and shall declare 
the office vacant or dismiss the pro- 
ceedings as the facts may warrant, 
and that a record of the proceedings 
and evidence shall be kept and for- 
warded to the provincial board which, 
within thirty days, shall affirm or re- 
verse the action of the council, it 
does not confer upon courts of first 
instance jurisdiction to review a 
resolution of a municipal council ap- 
proved by the provincial board). 

19. Colo.—Denver v. Darrow, 13 
Colo: 460, 22 P 784, 16 AmSR 215. 

Ga.—Burney v. Boston, 24 Ga, A. 7, 
100 SE 28. 

Tll.— Funkhouser v. Coffin, 221 Ill. 
A. 14 [aff 301 Ill. 257, 183 NE 649]; 


Such bodies being essentially 
legislative and administrative, their “proceedings, 
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On such 


and kept within 
of a court.?% 


be annulled.*4 


substantial basis Dismissal 


Heaney v. Chicago, 117 Tll. A. 405. 


La.—State v. Shakespeare, 43 La. 
Ann. 92, 8 S 898. 

Minn.—State v. Duluth, 53 Minn. 
238, 55 NW 118, 39 AmSR 595. 

Mo.—State vy. Lupton, 64 Mo, 415, 
27 AmR 253. 

Mont.—State v. Butte, 57 Mont. 
368, 188 P 367. 

N. J.—Bowlby v. Dover, 68 N. J. 
L. 97; 52° A 289. 

N. Y.—Peo. vy. Constable, 27 App. 
Div. 74, 50 NYS 121. 

Tex.—Riggins v. Waco, 40 Tex. 


Civ. A. 569, 90 SW 657 [writ of error 
den 100 Tex. 32, 98 SW 426]. 

[a] Although the charter provides 
that the board of aldermen “shall be 
the sole judge of the qualifications, 
election and returns of its own mem- 
bers,’’ it does not divest the courts 
of their correctional power, by cer- 
tiorari, to review the regularity of 
the proceedings of such board in 
ousting a member. Denver vy. Dar- 
row, 13 Colo. 460, 22 P 784, 16 AmSR 


21.5. 

Showing of cause is jurisdic- 
tional.—(1) Upon certiorari to re- 
view a removal for “cause” by a city 
civil service commission pursuant to 
a statute, a showing of cause is ju- 
risdictional, and hence the return 
must affirmatively show facts consti- 
tuting such cause. Funkhouser v. 
Coffin, 991 Ill) A.14 Laff 201’ Til, 257, 
133 NE 649]. (2) And every element 
of jurisdiction of such commission 
must affirmatively appear upon the 
face of the return, and no intendment 
or presumption will be indulged in 
favor of such jurisdiction.’ Funk- 
houser v. Coffin, supra; State v. 
Lupton, 64 Mo. 415, 27 AmR 253. 
(3) Thus a return upon certiorari to 
review proceedings of a city civil 
service commission for a removal 
for “cause’ which merely sets out 
the charges, recites that evidence was 
heard, and that the respondent was 
found guilty, ‘as charged,” is insuffi- 
cient. Funkhouser v. Coffin, supra. 

[c] Effect of failure to give no- 
tice.—Where a hearing before re- 
moval of the city official is given by 
statute, and the body charged with 
giving it has acted without it or re- 
fused it, the proceedings will be set 
aside. Burney v. Boston, 24 Ga, A. 
7, 100 SE 28; Bowlby v. Dover, 68 
Neds. 9% 52 A 289; Peo. v. Con- 
stable, 27 App. Div. 74, 50 NYS 121. 

20. Iil.—Funkhouser v. Coffin, 221 
Tll. A. 14 [aff 301 Ill. 257, 133 NE 649]. 

La.—State v. New Orleans, 107 La. 
632, 32 S 22; State v. Shakespeare, 43 
La. Ann. 92, 8 S 893: 

Mass.—Swan-v. Justices Super. 
Ct., 222 Mass. 542, 111 NE 386; Dunn 
v. Taunton, 200 Mass. 252, 86 NE 
313; Hogan v. Collins, 188 Mass. 43, 
66 NE 429; Ayers v. Hatch, 175 Mass. 
489, 56 NE 612. 

Minn.—State v. Duluth, 53- Minn. 
238, 55 NW 118, 39 AmSR 595. 

Mont.—State v. Butte, 57 Mont. 368, 
188 P 367, 368 fous ervey: 


N. =p unph y, v. Kingsbury, 173 
App. Div. 49, 159 NYS 889; Peo. v. 
Brady, 48 App. Div. 128, 82 NYS 
603. 


Oh.—State v. Hoglan, 64 Oh, St. 
532, 60 NE 627. 

[a] Although a civil service com- 
mission may have wide latitude in 


of proceedings 
Where a city officer is removed and his petition for 
certiorari to set aside such removal is dismissed 
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even when judicial in their nature, are not to be 
tested by the strict legal rules which prevail in 
courts of law;*? if they keep within their jurisdic- 
tion, and the evidence furnishes a legal and sub- 
stantial basis for their decision, it will not be dis- 
turbed for mere informalities or irregularities which 
might amount to reversible error in the proceedings 
But if the good faith and integrity 
of the decision is impaired, the determination should 


without prejudice. 


determining “cause” under a statute 
giving it the power to recommend a 
removal only “for cause,” its action 


may be reviewed to determine 
Whether “cause” existed. Funk- 
houser v. Coffin, 221 Ill, A. 14 [aff 


301 Ill. 257, 133 NE 649]. 

{[b] If the cause assigned is a 
reasonable one (1) then, whether, un- 
der the circumstances, it is sufficient - 
to justify a removal, is for the re- 
moving body to decide, and its deci- 
sion is final. -Ayers v. Hatch, 175 
Mass. 489, 56 NE 612; Peo. v. Brady, 
48 App. Div. 128, 62 NYS 603. (2) 
But whether the cause assigned con- 
stituted of itself, as matter of law, a 


| ground for removal, is a question of 


law for the courts. Ayers v. Hatch, 
supra. 

{c] Where the charges are suffi- 
cient, certiorari does not lie to re- 
view a dismissal from office because 
of the motive of the discharging, offi- 
cer, Dunphy vy. Kingsbury, 173 App. 
Div. 49, 159 NYS 389. 

21. Ariz.—In re Farish, 18 Ariz. 
298, 158 P 845. 

Iowa.—Riley v. Crawford, 181 Iowa 
1219, 165 NW 345. Compare Butin v. 
Des Moines Civ. Serv. Commn., 179 
Iowa 1048, 162 NW 565 (holding that 
the legislature has power to enlarge 
the scope of review on certiorari 
which generally includes only excess 
of jurisdiction or illegal action or ab- 
sence of another remedy, so as to 
permit the reviewing body to weigh 
the evidence). 

La.—State v. New Orleans, 107 La. 


632, 32 S 22, 
Mass.—Boston Comr. of Public 
Works v. Justices Municipal Ct., 228 


Mass. 12, 116 NE 969; Swan yv. Jus- 
tices Super. Ct., 222. "Mass, 542, 111 
NE 386; Hogan v. Collins, 183 Mass. 
43, 66 NE 429. 

Minn.—State v. Duluth, 53 Minn. 
238, 55 NW 118, 89 AmSR 595. 

Mont.—State v. Butte, 57 Mont. 
368, 188 P 367, 369 [quot Cyc]; State 
v. Butte, 54 Mont. 533, 172 P 134. 

N. Y¥.—Dunphy v. Kingsbury, 173 
App. Div. 49, 159 NYS 389; Peo. v. 
Grant, 12 Daly 294. 


Tex.—Riggins v. Waco, (Civ. A.) 
93 SW 426. 
Vt.—Bergeron v. Jackson, 94 Vt. 


91, 108 A ey Rutter v. Burke, 89 
Vt. 14, 93 A 8 42, 

[a] Decision of the removing offi- 
cer is not open to revision, either to 
pass upon the weight of the evidence, 
or to determine whether the evidence 
justified the finding. Hogan vy. Col- 
lins, 183 Mass. 43, 66 NH 429. 

22. See cases infra note 23. 

23. Swan v. Justices Super. Ct., 
222 Mass. 542, 111 NE 3886; State v. 
Duluth, 53 Minn. 238, 55 NW 118, 39 
AmSR 595; O'Neil v. Mansfield, 47 
Misc. 516, 95 NYS 1009; State v. Bod- 
den, 165 Wis. 248, 161 NW 767. 

{a] Brrors as to evidence.—Courts 


will not reverse the action of the re- 


moving officer for merely formal er- 
rors as to the admission or rejection 
of testimony, but there must be sub- 
stantially a fair trial and a fair exer- 
cise of judgment on the evidence be- 
fore him. O’Neil v. Mansfield, 47 
Misc. 516, 95 NYS 1009. 

24. Peo. v. Waldo, 151 App. Div. 
709, 186 NYS 191; Peo.-v. Munroe, 97 
App. Div. 288, 89 NYS 929. 
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without prejudice, the judgment of the municipal 
corporation is not conclusive in a suit for salary.*® 
Restitution. On certiorari to. review an action of 
the board of city commissioners in depriving the 
members of such a board of their officers, a writ 
of restitution to place such members in their re- 
spective offices is not a proper remedy.”® 
Certiorari after decision of reviewing court. Not- 


withstanding a statute provides that there shall be | 


no appeal from the decision of the court, to which 


a municipal officer, if removed by the mayor, may | 


apply for a review of the charges, -of the evidence 
submitted thereunder, and of the findings thereon 
by the mayor, certiorari will lie to a higher court 
to review an:affirmance of the order of removal.?? 

[§ 1123] bb. By Mandamus. The use of man- 
damus as a method of reviewing proceedings for 
the removal of municipal officers depends largely 
upon the availability of this remedy in the par- 
ticular jurisdiction under, and subject to, rules dis- 
cussed elsewhere in this work.?8 Mandamus is an 
appropriate remedy to compel the mayor of a city 
to refrain from attempting to remove the commis- 
sioner of public safety from his office without au- 
thority, as the commissioner’s tenure and removal 
so intimately affect the public service and munici- 
pal interest that the writ may be invoked to, secure 
the proper execution of the laws.?® So, also, it is 
a proper proceeding to test the validity of the ac- 
tion of a city council in expelling from office a 
member of the council.?° While mandamus will lie 
to reinstate an ‘appointee removed in violation of 
the law,*1 it will not lie to reverse the decision of 


25. Savannah v. Monroe, 22 Ga. A. 
285, 96 SE 500 (where in proceedings 


appeal 
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in the sense in- 
word is used in ordinary legal and 


rs§ 1122-1125 


an officer empowered by law to determine as a 
matter of fact whether cause for removal existed.*? 
In some jurisdictions, it is held that mandamus is 
not-a proper remedy where the party has another 
specific legal remedy.** 

[§ 1124] cc. By Quo Warranto. The use of quo 
warranto as a method of reviewing proceedings for 
the removal of municipal officers depends largely 
upon the availability of this-remedy in the par- 


ticular jurisdiction under, and subject to, rules dis- 


cussed elsewhere in this work.** In some eases it 
is held that the proper remedy of one removed 
from a city office is by quo warranto proceedings 
against the incumbent appointed as his successor, 
and in such proceedings the court may inquire into 
the sufficiency of the charges and findings upon. 
which the removal was made,** but only to determine 
whether there was any evidence to sustain the judg- 
ment of the removing officer.** But after an officer 
has gone to trial upon charges preferred against 
him, without objection to their sufficiency, and the 
issues have been found against him, resulting in 
his removal from office, he cannot, by quo warranto 
proceedings, raise the. objection that the- charges 
were not sufficiently specific.** 

[§ 1125] dd. By Prohibition. The use of prohibi- 
tion as a*method of reviewing proceedings for the 
removal of municipal officers depends largely upon 


' the availability of this remedy in the particular 


jurisdiction under, and subject to, rules discussed 
elsewhere in this work.*& The removing officer or 
body is amenable to the writ of prohibition when 


in which that] of removal must determine, in the 


manner prescribed by law, that a 


by certiorari to review the removal 
of an officer the city moves to dismiss 
on the ground:that a decision would 
be. vain and useless since the term 
of office in auestion had expired, but 
plaintiff claims that a decision 
was necessary in order that his 
claim for salary may be _ subse- 
quently adjudicated, and the court 
dismisses, the certiorari, but ex- 
pressly provides in the judgment that 
it shall be. without prejudice to 
plaintiff in this suit for his salary, 
the city is estopped from setting up 
the contention that its power had 
been exercised judiciously). 

26. Ashcroft v. oecdmnat 139 
Tenn. 625, 632, 202 SW. 93 

Aa appears to be tines that 
in procedure by. certiorari the writ 
cannot in ;such a case of its force 
redress a wrong by way of an affirm- 
ative step, .a judgment thereunder 
only operating to nullify what has 
been wrongfully done by obliterating 
the record thereof, and to deprive all 
parties of any justification that may 
be derived from such record. . This 
we believe to be the proper concep- 
tion of ‘the scope of power of a ju- 
dicial tribunal in a revisory proceed- 
ing of the character here involved.” 
Ashcroft v. Goodman, supra. 

27. Swan v. Justices Super. Ct., 
222 Mass. 542, 544, 111 NE 386. Com- 
pare Dow v. Casey, 194 Mass, 48, 79 
NE 810 (holding, in construing the 
same provisions, that the word “ap- 
peal” is used in a. general sense 
which includes all proceedings for a 
revision by a higher court, and there 
is no right of exception to the rulings 
of the judge, whose decision is final). 

“Tt would require words unmistak- 
able in import to express a legisla- 
tive purpose to deprive parties. . 
[of] any appropriate proceeding from 
the shelter of this writ. The phrase 
of the instant statute falls far short 
of expressing -that purpose. It sim- 
ply indicates that there is to be no 


equitable procedure, and that the re- 
moval of such an officer, which is in 
large part an administrative meas- 
ure, is not to be stayed in its effect 
by ‘the delays necessarily incident to 
the usual prosecutions of exceptions 
or appeals. But it does not disclose 
a purpose to prevent the exercise of 
the extraordinary power of this court 
to rectify errors which are so funda- 
mental in character as to warrant 
the invocation of the writ of certio- 


rari.” Swan vy. Justices Super. Ct., 
supra. 
[a] “Doubtless ‘the word “appeal” 


is used in a broad general sense,’ so 
as to cover all the ordinary proceed- 
ings for a revision by this court.... 
But the writ of certiorari is of ex- 
traordinary nature.’ Swan v. Jus- 
tices Super. Ct., 222) Mass. 542, 544, 
111 NE 386. 

: pndes civil service rules see infra 

13 

28. See Mandamus § 296. 

29. Cunningham v. Cambridge, 922 
Wass, 574, 111 NE 409, AnnCas1917C 
100. 

30. Etzler v. Brown, 68 Fla. 221, 50 
S 416, 188 AmSR 1138. 

31. State v. Wunderlich, 144 Minn. 
368,175 NW 677; State v. Kansas 
City, 303 Mo. 50, 259 SW 1045; Horn- 
stine v. Neff, 23. Pa. Dist. 617. 

32, Minn.—State v. Wunderlich, 
144. Minn, 368, 473, 175 NW 677, 680. 

N. Y.— Reilly v. Smith, 92 Misc. 
309, 156 NYS 686. 

Oh.—State v. 94 Qh: « St. 
387, 115 NE 33. 

5 Or—Crowe v. Albee, 87 Or. 148, 169 

785 

Pa.—Arthur v. Philadelphia, 273 
Pa. 419, 117 A 269; Hornstine v. Neff, 
23 Pas Dist.n\Glir. 

“Where the law provides that re- 
movals shall be made only for cause, 
the arbitrary power to remove at 
pleasure is taken away, and before 
the appointee can be removed the 
body or official vested with the power 


Lesser, 


126 A 403. 


cause which the law recognizes as a 
sufficient ground therefor exists.’ 

State v. Wunderlich, 144 Minn. 368, 
370, 175 NW 677. 

[a] Where the jurisdiction of a 
municipal civil service commission is 
invoked by temporary suspension of 
the officer by the mayor and by the 
mayor’s filing with the commission 
of any charges named in the statute, 
which, if true, would authorize a dis- 
missal, the judgment of the commis- 
sion is final. State v, Lesser, 94 Oh. 
St 38%,001b= NE 33: 

33. Peo. v. Yonkers Police Comrs., 
174°N. Y. 450, 67 NE 78, 95 AmSR 
596; Peo. v: Hamilton, 44 Mise. 577, 
90 NYS 97 [aff 98 App. Div. 59, 90 
NYS 547]. 

34.° See Quo Warranto [32 Cyc 
1410]. 

35. Ala.—State v. Thompson, 211 
Ala. pa 100 S 756. 

N. J.—Hansen v. Costello, (Sup.) 

Oh.—State v. Donahey, 108 Oh. St. 
440, 140 NE 609: 

Pa.—Com. v. Collins, 18 Pa. Dist. 
893; Com. v. Lardin, 18 Pa. Dist. 716. 

Wash.—State v. Kirkwood, 15 
Wash. .298, 46 P 381; State vs Van 
Brocklin, 8 Wash. 557, 36 P 495. 

N. S.—In re Mack, 39 Nova Scotia 
394; Reg. v. Patterson, 33 N. S. 425. 

36. State v. Donahey, 108 Oh: St. 
440, 140 NE 609. 

387. State v. Kirkwood, 15 Wash. 
298, 46 P 3381. 

[a] Where successor is occupying 
office.—Where one claims right and 
title to office from which he has been 
ousted, and which is occupied by an- 
other, his remedy is by quo war- 
ranto, but where one is in posses- 
sion and occupancy of office and mu- 
nicipal action has been taken to oust 
him or interfere with his right, cer- 
tiorari is proper remedy. Hansen vy. 
Costello, (N. J. Sup.) 126 A 403. 
Bown See Prohibition [32 Cyc 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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acting in excess of the jurisdiction conferred.*® But 
this writ is justified by necessity alone, and, al- 
though authorized by a statute, is not issued as a 
matter of right, but only in the exercise of a sound 
judicial diseretion, where there is no other remedy.*° 
The use of appeal as 

method of reviewing proceedings for the removal of 


[§ 1126] ee. By Appeal. 


-municipal officers depends largely 


ability of this remedy in the particular jurisdic- 
tion under, and subject to, rules discussed else- 
In some states, a special 
remedy in the nature of an appeal has ‘been given 
by statute to one whom it is intended to remove 
Such an appeal brings be- 
fore the court only the validity of the proceedings 
required by law before removal is made,** and the 


where in this work.*! 


from office for cause.*? 


39. Speed v. Detroit, 98 Mich. 360, 
57 NW 406, 39 AmSR 555, 22 LRA 
842; Lewis v. Lingrel, 25 Oh. Cir. 
Ct. N. S. 55; Re Godson. 16 Ont. 275. 

40. Peo. v. Foley, 104 Misc. 684, 
oth NYS 279. 

[a] Where the writ will not issue, 
the supremé court will not issue pro- 
hibition to restrain the mayor of a 
city,.empowered to remove its com- 
missioner of public safety, an exempt 
fireman, for. misconduct, from pro- 
_ ceeding against the commissioner, 

for removal, the commissioner hav- 
ing another remedy against unfair 
determination by the mayor. Peo. v. 


Foley, 104 Misc. 684, 172 NYS 279. 
tee See Appeal and Error §§ 129— 
42. O’Neil v. Mansfield, 47 Misc. 


516, 95 NYS 1009; State v. Frazier, 
39 N. D. 430, 167 Nw ‘510. 

fa] Statute which provides for an 
appeal to the district court in cases 
where a removal of a public officer is 
sought is sufficiently definite to pro- 
vide for a legal appeal and for a trial 
de novo in such court. State v. 
Frazier, 39 N. D. 430, 167 NW 510. 

[b] Court having jurisdiction of 
appeal.—The provision in the charter 
of the city of Oswego authorizing an 
officer, upon conviction of the cause 
charged for his removal, to appeal to 
the supreme court, has been held to 
mean the special term and not the 
appellate division. O’Neil v. Mans- 
field, 47 Mise. 516, 95 NYS 1009. 

[e] Procedure.—It is proper pro- 
cedure, on appeal from the mayor’s 
action in removing city officers, to 
order the mayor to certify and re- 
turn a record of his proceedings in 
relation to the removal of the officers, 
and to show cause why the appeal 
Should not prevail and his proceed- 
ings be yeversed and set aside. 
O’Neil vy. Mansfield, 47 Misc. 516, 95 
NYS 1009. 

43. Sullivan. y. Martin, 81 Conn. 
585, 71 A 7838; Avery v. Studley, 74 
Conn. 272, 50 A Tb2. 

[a] An assignment of error stat- 
ing that the court, in considering an 
appeal from the order of the mayor 
of a city removing plaintiffs .from 
office, erred “in approving the order 
of the mayor upon the facts stated 
in the finding” is too indefinite for 
consideration bye the-appellate- court. 
ace vy. Studley, 74 Conn. 272, 50 A 


ore See cases supra note 43. 

45. State v. Zeisler, 199 Iowa 392, 
202 NW 94. 

46. Civil pea and veterans acts 
see also supra §§ 978, 979, -983— 992, 
1039-1043, 1065, 1078. 

47. Tll.—Sullivan v. Lower, 234 Til. 
21, 84 NE 622; Peo. vy: Chicago, 210 
TeMey eke 230; Blifelat v. Chicago, 189 
Ill. A. 610; Lindblom v. Doherty, 102 
I AS 14. 

Kan.—MecLaughlin Vv. 96 
Kan. §41, 152 P 661. 

Mass.—-Stiles_v. Lowell, 233 Mass. 
174, 123 NE 615, 4 ALR 1365; Stiles 
Vv. ‘Lowell, 229 Mass. 208, 118 NE 
347; Thomas v. Lowell, 227 tha 116, 
116 NE 497; Barnes v. Chicopee, 213 


Green, 


St. 148, 
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The 


viewed.*4 


upon the avail- 


Mass. 1, 99 NE 464. 

Mich.—Grobbel v. Detroit Water 
Comrs., 181 Mich. 364, 149 NW 675. 

Minn.—State v. McColl, 127 Minn. 
155, 149 NW 11. 

N. J.—Biddle v. Atlantic City, 91 
N. J. L. 679, 108 A 386; McKenzie v. 
Elliott, 77 N. J. L..48;,-72_A 47. 

N, Y.—Christey v. Cochrane, 211 
N. Y. 333, 105 NE 419; Peo. v. Dalton, 
158 N. Y, 175, 52 NE 1113; Waters v. 
New York, 43 Misc. 154, 88 NYS 238 
[aff 92 NYS 1149 mem]. 

Oh.—Hornberger v. State, 95 Oh. 
116 NE 28; State v. Searcy, 
its Ob. (Cir. Ct. N.S: 621,031 jOh.-Ciz: 
Ct. 83; Steubenville v,. Bougher, 10 
Oh. A. 178. 

Pa.—Thomas vy. Connell, 264 Pa. 
242, 107 A 691. 

Wash.—State v. Seattle, 65 Wash, 
645, 118 P 821. 

[a] Statutes construed.—A char- 
ter provision giving the city council 
the power to suspend or remove cer- 
tain officers “under the laws regulat- 
ing the civil service’ means that 
such a removal must be in the man- 
ner indicated by the civil service 
statute. Thomas v. Lowell, 227 Mass. 
116, 116 NE 497. ~ 

[b] Statute not tantamount to 
Civil Service Law.—The fact that the 
Walsh Act indicates an attempt to 
dispense with political considerations, 
in municipal government, is not suf- 
ficient to warrant us in holding that, 
by adopting that act, the voting popu- 
lation also adopted the Civil Service 
Act or a measure of law tantamount 
to it. Biddle v. Atlantic City, 91 N. 
J. L. 679, 103 A 386. 

[e] Not protected where term is 
fixed.—(1) The Civil Service Act 
providing that officers and employees 
of any municipality adopting the act 
shall continue to hold their offices or 
employments and shall not be re- 
moved therefrom except after a writ- 
ten statement of the reason for re- 
moval, ete., and requiring the civil 
service commission to arrange offices 
and employments in the classified 
service in classes, ete., refers only 
to officers whose terms of office are 
not fixed by law, and it does not ex- 
tend the term of an office previously 
fixed by legislative act, the word ‘‘re- 
moval’ applying to one whose term 
is indefinite, and not naturally con- 
noting-the case of an officer whose 
statutory term has actually expired: 
Browne v. Hagen, 91 N. J. L. 544, 104 
Ax 207 Pliveyva, 2OvN wd. elane4 23, 1100) A 
857]; Fagen v. Morris, 84 N. J. L. 
759, 86 A 1102 [aff 83 N. J. L. 3, 84 
A 1067]; McKenzie v. Elliott, 77 Na 
L. 43, 73 A 47, (2) A municipal offi- 
cer whose term has expired occupies 
the status of a holdover, and holds 
office at the will of the appointing 
body ‘whether protected by the Civil 
Service Act or a law tantamount 
thereto. Biddle v. Atlantie City, 91 
N. J. L. 679, 103 A 386, 

48. lIowa.—King vy. Ottumwa, 148 
Iowa 411, 126 NW 943. 

Mass.—Ayers v. Hatch, 175 Mass. 
489, 56 NE 612. 

Mich.—BEllis v. Grand Rapids, 123 
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discretion of the removing power will not be re- 


failure of the county attorney, 


prosecuting proceedings in equity for removal of 
city officers as required by the statute, to appeal 
from the judgment of dismissal, 
for dismissal of the appeal, taken and perfected 
in the name of state and relators, with the consent 
of the county attorney.* 

[§ 1127] b. Under Civil Service Restrictions and 
Veterans Acts**’—(1) In General. 
removal may be and frequently is expressly re- 
stricted with regard to persons holding an office or 
position under the civil service laws,*? or with re- 
gard to honorably discharged veterans of the army 
and navy,*® or of volunteer fire comnanies,*® the 
statutes providing that persons holding offices -or 


is not a ground 


The power of 


Mich, 567, 82 NW 244. 

N.’ J.—Bell y. Atlantic City, 89 N. 
J. L. 448, 99 A’127; Foster v. Asbury 
Park, 79‘ NoJ<L. 58, 74 A 266; Ingram, 
v. Jersey City St., etc., Comrs., 63 
N. J. Ly. 542; 43 A 445. 

N. Y.—Bean vy. Clauson, 113 App. 
Div. 129, 99 NYS 44; Peo. v. Hoffman, 
98 App. Div. 4, 90 NYS 184; Peo. ‘v. 
Ward, 72 Misc. 446, 130 NYS 290; 
Matter of Barton, 69 Misc. 38, 125 
NYS 691 [rev on’ other grounds 141 
App. Div. 295, 126 NYS 47]; Williams 
v. Darling, 67 Mise. 205, 122 NYS 
534 


[a] Restriction as to holders of 
subordinate positions only.—Under a 
statute which is limited in its opera+ 
tions to those engaged in the public 
employment, as that term is ordi- 
narily used, and which does not in- 
clude the more important municipal 
officers, the auditor of the city of 
Buffalo is an independent officer 
charged with the performance of 
specified public duties irrespective of 
any other officer, and is not protected 
against removal by the statutes pro- 
tecting veterans from removal from 
elerical and subordinate positions. 
Christey v. Cochrane, 211 N. Y: 333, 
105 NH 419. 

{b] Not protected where term is 
fixed.—(1) A statute requiring the 
council in cities of the first class at 
the first meeting after a biennial 
election to appoint a street commis- 
sioner, fixes the term of such officer 
for two years, and a qualified veteran 
appointed to the office may not in- 
voke the Soldiers’ Preference Law as 
against a qualified veteran appointed 
at the close of the two-year term. 
King v. Ottumwa, 148 Iowa 411, 126 
NW 948. (2) The Civil Service Law 
providing that a veteran shall not be 
removed except for incompetency or 
misconduct was to prevent the sum- 
mary removal of a veteran who was 
holding under appointment for an in- 
definite term, and the Civil Service 
Law cannot extend the term of an 
appointment made for a. definite 
statutory period. Williams v. Dar- 
ling, 67 Misc. 205, 122. NYS 534. (3) 
Where a city charter provides that 
the term of policemen shall be for 
one year, a veteran who had been ap- 
pointed a policeman, and whose term 
has expired under the charter, is not 
entitled to mandamus to compel his 
reappointment on the ground that he 
had been removed in violation of the 
Civil Service Act. In re Tiffany, 179 
N. Y. 455, 72 NE 512. (4) And the 
Veteran Act does not apply to a vet- 
eran of the Spanish-American War 
holding the office of city clerk, whose 
term was fixed by the commissioners 
at one year pursuant to the statute, 
Bell v. Atlantic City, 89 N. J. L. 4438, 
99 A 127. 

49. McGrath v. Bayonne, 85 N. J. 
L. 188, 89 A 48 [rev 83 N. J. L. 224, 
83 A 780]; Garey v. Riddle, 84N. J. L. 
80, 86 A 532; Peo. v. Beach, 203 N. Y. 
620, . 97 7 NE 2389s) Peo.) vn Walsh, + £81 
App. Div. 118, 168 NYS 440; Peo. v. 
Butler, 124 App. Div. 148, 108 NYS 
848; Peo. v.. Folks, 89 App. Div. 171, 


678 [43 C.J.] 


positions under the civil service laws shall not be 
discharged except for cause and after a hearing,°°® 
or unless they have first received a written state- 
ment setting forth in detail the reasons for re- 
moval,5! or have been given an opportunity to make 
a written answer to a_ written 


85 NYS 1100; Peo, v. Foley, 104 Misc. 
684, 172 NYS 279: Peo. v. Sturgis, 38 
Misc. 433, 77 NYS 1008; Gorman v. 
Foley, 177 NYS 865; Kennedy v. Fo- 
ley, 177 NYS 849. 

[a] Although the act incorporat- 
ing the volunteer fire companies of a 
city was repealed prior to reiator be- 
coming a member of one of them, yet 
it having continued as a voluntary 
association, and the city having ac- 
cepted the services of such volun- 
teer firemen, and recognition of them 
as a part of its fire department hav- 
ing been shown by it and its officers 
in every possible way, he having 
been given by the fire and police 
commissioners an honorable . dis- 
‘.charge for five years of such service 
in the fire department, cannot by such 
commissioners: be discharged from 
his position of city policeman, ex- 
cept on notice and hearing, under 
Civil Service Law. Peo. vy. Beach, 
203 N. Y. 620, 97 NE 39. 

[b] Although the city had pur- 
chased and taken over property of a 
volunteer fire department, at the time 
of the dismissal of one holding the 
position of assistant health inspector 
under no fixed term of employment, 
he is protected from removal except 
for good cause shown after a fair and 
impartial hearing, when it appears 
that he is an exempt fireman of a 
volunteer fire department of the city, 
and has held for seven years an ex- 
emption certificate issued to him as 
Such exempt member of such volun- 
teer fire department. Garey v. Rid- 
dle, 84 N. J. L. 80, 86 A 532. 

{c] Office of deputy tax commis- 
sioner of the city of New York is 
excepted from provisions of the stat- 
ute and therefore an honorably dis- 
charged volunteer fireman, removed 
from such office by the board of tax 
commissioners without a trial and an 
opportunity to make an explanation, 
is not entitled to a hearing on stated 
charges, so that certiorari to review 
his removal will not lie. Peo. v. 
Wells, 176.N. Y. 462, 68 NE 883. 

[d] Not protected where term is 
fixed.—A statute, protecting exempt 
firemen from removal from office ex- 
cept on charges and a hearing, does 
not apply to a position created by the 
council of a city pursuant to statu- 
tory authority, and fixing the term 
for a fixed period, where the term of 
an appointee has expired. McGrath 


v. Bayonne, 85 N. J. L. 188, 89 A 48 
[rev 838 N. J. L. 224, 83 A 780]. 

50. Colo.—Nisbet v. Frincke, 66 
Colo. 1, 179 P 867. 

Ill.— Peo. v. Coffin, 279 Ill. 401, 
117 NE 85; Peo. v. Stevenson, 272 


Ill, 215, 111 NE 595; Fish v. McGann, 
205 Ill. 179, 68 NE 761 [aff 107 Ill. 
A. 5388]; Peo. v. Chicago, 127 Ill. A. 
118; Joyce v. Chicago, 120 Ill. A. 
398; Lindblom vy. Doherty, 102 Ill, A. 
Rae Chicago v. Luthardt, 91 Ill. A. 

Mass.—Stiles v. Lowell, 233 Mass. 
174, 123 NE 615, 4-ALR 1365; Gard- 
nee v. Lowell, 221 Mass. 150, 108 NE 

Mo.—State v. Kansas City, 303 Mo. 
50, 259 SW 1045. 

N. J.—Brokaw v. Burk, 89 N. J. L. 
132, 98 A 11; Foster v. Asbury Park, 
79 N. J. L. 58, 74 A 266, 

N. Y.—Peo. v. Beach, 203 N. Y. 620, 
97 NE 39; Peo. v. Whitehead, 94 
Mise. 360, 157 NYS 563; Peo, v. Hen- 
derson, 77 Misc. 25, 185 NYS: 782. 

Oh.—State v. Searcy, 11° Oh. Cir. 
CLIN? S621 31 On. Cir Cts. 

[a] During the probationary period. 
—(1) A removal may be made under 
the statute without a hearing on 
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statement of 


written charges, Fish v. McGann, 
205 Ill. 179, 68 NE 761° [aff 107 Ill. 
A. 538]; Peo. v. Whitehead, 94 Misc. 
360, 157 NYS 563; Peo. v. Henderson, 
77 Mise. 25, 185 NYS 782. (2) The 
date of appointment of an officer, as 
evidenced by the official notice to her, 
and not the date of approval of the 
appointment by the civil service com- 
mission, governs the commencement 
of her probationary period of six 
months within which she could be 
discharged at pleasure. Nisbet v. 
Frineke, 66 Colo. 1, 179 P 867. (3) 
But after the expiration of the pro- 
bationary period a discharge in the 
manner permitted for such period 
only is ineffective. Peo. v. Coffin, 279 
Tll. 401, 117 NE 85. 

51. State v. Kansas City, 303 Mo. 
50, 259 SW 1045. 

52. State v. McColl, 127 Minn. 155, 
149 NW 11; Thomas y. Connell, 264 
Pa. 242.107) A. “6903s Bhomase. vi. 
Blankenburg, 22 Pa. Dist. 44. 

[a] Sufficivmcy of answer.—Under 
the Civil Service Act providing for 
the furnishing of civil service em- 
ployees with written statements of 
charges against them and allowing 
them “to give the removing officer 
written ansver’’ thereto, the mailing 
of the answer, even when properly 
addressed and postage prepaid, does 
not meet the requirement; but such 
an employee should see to it that his 
superior officer receives his answer. 
eae v. Blankenburg, 22 Pa. Dist. 
44, 

5G.° Peo. vi -Purdys 221 “Novy 396; 
117 NE 609; Peo. v. Dalton, 158 N. Y. 
175, 52 NE 1113; Peo. v. Ahearn, 111 
App. Div. 741, 98 NYS 492; Peo. v. 
Feitner, 49 App. Div. 101, 62 NYS 
969, 68 NYS 209; Waters v. New 
York, 43 Mise. 154, 88 NYS 238 [aff 
92 NYS 1149 mem]; Peo. v. Feitner, 
27 Mise. 158, 57 NYS 807 [aff 42 App. 
Div. 622, 59 NYS 1112]; Steubenville 
v. Bougher, 10 Oh. A. 178; Thomas v. 
Connell, 264 Pa. 242, 107 A 691. 

{a] “Removed or reduced.”—Un- 
der a statute providing that persons 
in certain positions shall not be re- 
moved or reduced without an oppor- 
tunity to explain, the term “reduced” 
applies to a reduction in salary, al- 
though there is no removal or change 
in position. Waters v. New York, 43 
Mise. 154, 88 NYS 238 [aff 92 NYS 
1149 mem]. 

{b] “Head of a bureau” is, under 
the statute, entitled to an opportu- 
nity to explain, but the statute re- 
lates only to bureaus established by 
the charter or under its authority and 
not to bureaus established by the 
different departments without legis- 
lative authority, merely for adminis- 
trative purposes. Peo. v. Ahearn, 111 
App. Div. 741, 98 NYS 492. 

[ec] Noncompetitive positions.—If 
the office or position was at the time 
of removal ciassified as not subject 
to competitive examination, the occu- 
pant is not entitled to an opportu- 
nity to explain under the _ statute. 
Peo. v. Keller, 158 N. Y. 187, 52 NE 
1107 [aff 35 App. Div. 498, 54 NYS 
1011]; Peo. v. Keller, 157 N. Y. 90, 
51 NE 481 [aff 31 App.) Div, 248, 52 
NYS 950]. 

{d] Person improperly appointed 
without examination to a position re- 
quiring a competitive examination is 
not entitled as a person holding a 
position ‘“‘subject to competitive ex- 
amination” to an opportunity to ex- 
plain before removal. Peo. v. Mc- 
Adoo, 113 App. Div. 770, 99 NYS 324. 

[e] Public officers. — The dock 
muster in the department of docks of 
New York City is a public officer and 
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charges,°? or that certain classes of such persons 
shall not be discharged without being given an op- 
portunity to explain,®* and the grounds of removal 
reduced to writing and filed,®* or that veterans shall 
not be discharged except for cause or certain speci- 
fied causes and after a hearing,®® or the offices or 


not an employee, and the duration of 
his office not being prescribed he may 
be summarily discharged without a 
hearing. Peo. v. Cram, 164 N. Y. 
166, 58 NE 112 [rev 50 App. Div. 380, 
ee 158 (aff 29 Misc. 359, 61 NYS 

58)}. 

54. Peo. v. Dalton, 158 N. Y. 175, 
52 NE 1113; Reo. v. ©’Brien, 137 App. 
Div. 311, 122 NYS 25; Peo. v. Feitner, 
49 App. Div. 101,62 NYS 969, 63 NYS 
209; Waters v. New York, 43 Misc. 
154, 88 NYS 238 [aff 92 NYS 1149 
mem]. 

a] Filing not a condition prece- 
dent.—The filing by a commissioner 
of a department of New York City 
of a statement of the ground of re- 
moval from an office in the classified 
civil service as required by the Civil 
Service Rules is not a _ condition 
precedent, but is enough if it is sub- 
sequently filed. Peo. v. O’Brien, 137 
App. Div. 311, 122 NYS 25. 

55. Ingram v. Jersey City St., ete., 
Comrs., 68 N. J. L. 542, 438 A 445; 
Peo. v. Dalton, 158 N. Y. 204, 52 NE 
1119 [aff 34 App. Div. 6, 53 NYS 1060 
(aff 24 Mise. 10, 538 NYS 108)]; Bean 
v. Clausen, 113 App. Div. 129, 99 NYS 
44; Peo. v. Hoffman, 98 App. Div. 4, 
90 NYS 184; Peo. v. Constable, 65 
App. Div. 176, 72 NYS 535; Peo: v. 
White, 59 App. Div. 17, 69 NYS 30; 
Peo. v. Clausen, 50 App. Div. 286, 63 
NYS 993 [aff 163 N. Y. 5238, 57 NE 
739]; Peo. v. Coler, 31 App. Div. 523, 
52 NYS 197 [aff 157 N. Y..676 mem, 
51 NE 1093 mem]; Peo. v. Porter, 90 
Hun 401, 35 NYS 811; Wood.-v. Civil 
Serv. Comrs., 26 Pa. Dist. 250. 

[a] Subsequent determination of 
unconstitutionality of the soldiers’ 
exemption clause in the Civil Service 
Act of Pennsylvania after appoint- 
ment of officers will not warrant a 
discharge, without trial and convic- 
tion of an employee appointed there- 
under. Wood v. Civil Serv. Comrs., 
26 Pa. Dist. 250. 

[b] Exception as to private secre- 
taries and deputies.— The statute 
prohibiting the discharge of a veteran 
except for incompetency or miscon- 
duct shown after a hearing upon due 
notice expressly excepts a private 
secretary or deputy of any official or 
department. Peo. v. Wells, 176 N. Y. 
462, 68 NE 883 [rev 86 App. Div. 270, 
83 NYS 789], 178 N. Y. 135,70 NE 
218; Peo. v. Scannell, 51 App. Div. 
360, 64 NYS 593; Peo. v. Tracy, 35 
App. Div. 265, 54 NYS 1070; Peo. v. 
Scully, 35 Mise. 613, 72 NYS 123. 

{c] Uniformed force of the street 
cleaning department of New York 
City is not within the application and 
protection of the veteran statute. 
Peo. v. McCartney, 36 App, Div, 39, 
55 NYS 156. 

{d] Waiver of right to hearing.— 
One entitled to a hearing before re- 
moval by reason of being a veteran 
or volunteer fireman must, unless the 
removing officer has knowledge or 
there is a record of the fact, give no- 
tice that he is a veteran or fireman, 
and claim his right to a hearing at 
the time of remoyal, or he will be 
held to have waived his right. Peo. 
y, White, 59 App. Div. 17, 69 NYS 30; 
Peo. v. Clausen, 50 App. Div. 286, 63 
NYS 993 [app dism 168 N. Y. 528, 57 
NE 739]; Peo. vy. Porter, 90 Hun 401, 
85. NYS 811. 

[e] Failure to reappoint a veteran 
at the expiration of his term of office 
is not a removal from office. Peo, v. 
Follett, 24 Misc. 510, 53 NYS 956. 

{f] In Massachusetts (1) the stat- 
ute providing that veterans shall not 
be removed or suspended except after 
a full hearing does not apply to all 
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positions held by them abolished 
of terminating their employment,°*® 


ferring upon certain officers a general power of 
removal must be construed with, and limited by, the 
statutes imposing a restriction in favor of such 
‘And in some states the power of re- 


persons.*? 
moval of employees who have been 


fied service more than a certain period is transferred 
by the statute from the appointing officer or board 
to the civil service commission.°® 


requiring a hearing or opportunity 


only where the removal is for incompetency, mis- 
conduct, or other reason personal to the individual 
removed,®? and not where the removal is made in 
good faith from motives of economy,°® as where 
the services are no longer needed,®! or there is not 
a sufficient appropriation to pay salaries,®? or the 


office or position is in good faith 


to make a compliance with the statutes unnecessary, 
the office must be abolished in good faith.*4 
full performance of all conditions established by 


veterans in the employ of the mu- 
nicipality, but only to those holding 
an office or employment under the 
civil service laws. Ayers v. Hatch, 
175 Mass. 489, 56 NE 612. (2) A per- 
son awarded a medal of honor “for 
distinguished conduct in the presence 
of the enemy” by the secretary of the 
navy, under a statute providing that, 
in designated cases, any enlisted man 
of the navy or marine corps shall, 
upon the recommendation of his com- 
manding officer approved by the flag 
officer and the secretary of the navy, 


receive a medal of honor, is not a 
veteran under the Massachusetts 
statute providing that the word 


“veteran” shall mean a citizen of this 
commonwealth who distinguishea 
himself by gallant and heroic conduct 
while serving in the army or navy in 
the United States, and has received a 
medal of honor from the president of 
the United States, the federal statute 
under which it was issued making no 
reference to “the President of the 
United States.” Phillips v. Metro- 
politan Park Commn., 215 Mass. 502, 
102 NE 717, AnnCas1914D 724. 

{g] In Michigan, the statute pro- 
viding that ‘no veteran holding an 
office or employment in the public 
works of any city or town” sHall be 
removed except after a full hearing, 
and making a violation of the statute 
a misdemeanor, is a penal statute and 
must be strictly construed, and the 
term “public works” does not include 
public departments so as to entitle a 
clerk in the office of the city attorney 
to the protection of the statute. 
Ellis v. Grand Rapids, 123 Mich. 567, 
82 NW 244 

56. Ingram v. Jersey City St., etce., 
Comrs., 63 N. L. 542, 438 A 44 5. 

57. Peo. Vv. Hoffman, 98 App. Div. 
4, 90 NYS 184; Peo. v. Constable, 65 
App. Div. 176, 72 NYS 5385. Compare 
Peo. v. Van Wyck, 33 App. Div. 318, 
53 NYS 914 [rev 24 Misc. 329, 53 NYS 
71, and aff 157 N. Y. 495, 52 NE 559] 
(holding that the provisions. of the 
Greater New York Charter, to the 
effect that “the mayor shall appoint 
five persons who shall constitute the 
board of assessors,’ contemplate the 
establishment of an entirely new 
board, to be constituted by direct 
appointment, and, when read in con- 
nection with other provisions of that 
act, giving to the mayor the absolute 
power of removal of any of his ap- 
pointees, except certain specified of- 
ficials, within the period of six 
months after the commencement of 
his term of office, do not admit of a 
construction, under which a section 
Drowiding for the retention in office 
of certain veterans of the army and 
navy and volunteer fire department 
“in like positions and under the same 
conditions , , . to serve under such 
titles and in such way as the bead of 
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for the purpose 
and statutes con- 


nullity.®° 
within the elassi- 


The statutes 
to explain apply 


abolished ;°8 but 


The 
office.“° 


the appropriate department or the 
mayor may direct,” could be appli- 


cape to the positions of the assess- 
ors). 
58. State v. Elsberg, 157 Minn. 


177, 195 NW 902. 

59. Fitzsimmons v. O’Neill, 214 Ill. 
494, 73- NE 797 [aff 114 Ill. ‘A. 168]; 
Peo. v. New York, 86 App. Div. 521, 
83 NYS 800 [aff 176 N. Y. 602, 68 
NE 1123]; Kenny v. Kane, 27 Misc. 
680, 59 NYS 555 [aff 52 App. Div. 385, 
65 NYS 204]. 


Thomas v. Chicago, 273 Ill. 
479, 113 NE 140; Fitzsimmons vy. 
OUNetiy 204 T4943) INR tas 


Durkin v. Newark Fire Comrs., 90 N. 
J. L. 670, 101 A 1053 [aff 89 N. J. L. 
468, 99 A 432]; Colgarry v. Newark 
St:,, ete., Comrsy, “85 IN. J. 1. 6838, 189 
A 789; Caulfield v. Jersey City, 63 N. 
J: L. 148, 48 A 4383; Shane v. New 
York, 135 App. Div. 218, 120 NYS 
428; Colligan v. Williams, 91 Misc. 
128, 154 NYS 329; Peo. v. Williams, 
91 Misc. 95, 154 NYS 331 [aff 173 App. 
Div. 946 mem, 158 NYS 1127 mem]; 
Kenny vy. Kane, 27 Misc. 680, 59 NYS 
555 [aff 52 App. Div. 385, 65 NYS 


204]. 

Gardner v. Lowell, 221 Mass. 
150, 108 NE 937; Peo. v. Waring, 7 
App. Div. 204, 40 NYS 275; Kenny v. 
Kane, 27 Misc. 680, 59 NYS 555 [aff 
52 App. Div. 385, 65 NYS 204]. 

62. Griffin v. Williams, 168 App. 
Div. 63, 153 NYS 926 [app dism 216 
N. Y. 651 mem, 110 NE 1042 mem]; 
Peo. v. New York, 86 App. Div. 521, 
83 NYS. 800 [aff 176 N. Y. 602, 68 
NE 1123]. 

63. Preston v. Chicago, 246 Ill. 26, 
92 NE 591; Fitzsimmons v. O’Neill, 
214 Tll. 494, 78 NE 797 [aff 114 Ill. A. 
168]; Chicago v. Peo., 114 Ill. A. 145; 
Boston Comr. Public Works v. Jus- 
tices Municipal Ct., 228 Mass. 12, 116 
NE 969; Harker v. Bayonne, 85 N. J, 
L. 176, 89 A 53, 4 ALR 198; Ziegler 
Va BUrK, MSo tne win, luae207 4.880, PA Lo TOE 
Paddock v. Hudson County Bd. of 
Taxation, 82 N. J. L. 360, 83 A 185; 
Caulfield v. Jersey City, 63 N. J. L. 
148, 43 A 4383; Carroll v. Bayonne, 
(N. J. Sup.) 128 A 234; Matter of 
Kelly, 42 App. Div. 288, 59 NYS 30; 
State v. Seattle, 115 Wash. 548, 197 
P 782; State v. Seattle, 74 Wash, 199, 
205, 133 P 11, 4 ALR 198 [cit Cyc]. 

[al Prohibition against abolish- 
ment of office held by veteran.—A 
resolution of a municipal board of 
commissioners abolishing positions 
of patrolmen and firemen occupied by 
veterans of the World War is in- 
valid under a statute prohibiting abo- 
lition of a position or office held by 
any soldier, sailor, or marine who has 
been honorably discharged. Carroll 
v. Bayonne, (N. J. Sup.) 128 A 234. 

64. Boston Comr. Public Works v. 
Justices Municipal Ct., 228 Mass, 12, 
i116 NE 969; Gardner v. Lowell, 221 
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the civil service laws is an essential prerequisite 
to the jurisdiction of the removing body over the 
subject matter of the removal of an officer,®> and 
where theré is no substantial compliance with the 
statutory procedure, 


an order of removal is a 


In the absence of express restrictions on the 
power of removal in the civil service laws or statutes 
of a similar character, they do not affect the power 
of removal;*7 and the removal of persons: holding 
civil service positions ~which are not within the 
classes to which the restrictions apply is governed 
by the rules applicable to the question of removals 
generally.°* Where a statute providing a civil serv- 
ice for a municipality declares that a veteran shall 
be exempt from its provisions, he is deprived of 
the protection afforded by the act as well as re- 
lieved of the burdens imposed by it.%® 
appointed to an office to which he is ineligible is 
not protected by eivil service laws applying to such 


And one 


Mass. 150, 108 NE 9387; Garvey v. 
Lowell, 199 Mass. 47, 85 NE 182, 127 
AmSR 468; Ingram v. Jersey City 
St., etc., Comrs., 63 N. J. L. 542, 48 A 
445; Jones v. Wilcox, 80 App. Div. 
167, 80 NYS 420; Peo. v. Dalton, 44 
App. Div. 556, 60 NYS 909; State v. 
Seattle, 115 Wash. 548, 197 P 782; 
State v. Seattle, 74 Wash. 199, 205, 
133. P,11,.4,. ALR 198 [cit Cyc]. 

65. Stiles v. Lowell, 233 Mass, 174, 
123 NE 615, 4 ALR 13865; Thomas v. 
Lowell, 227 Mass. 116, 116 NE 497, 

66. See cases supra note 65, 

67. Peo. v. Dalton, 23 Misc. 294, 50 
NYS 1028 [aff 31 App. Div. 630 mem, 
54 NYS 1112 mem]. 

68. Cal.—McCarthy v. San Fran- 
cisco Fire Comrs., 37 Cal, A. 495, 174 
P 402. 

D. C.—Persing v. Daniels, 43 App. 


fee 
Y.—Peo. v. Dalton, 159 N. Y. 
235 53 NE 1113 [aff 34 App. Div. 302, 
54 NYS 216]; Peo. v. New York, 86 
App. Div. 521, 88 NYS 800 [aff 176 
N. ¥. 602; 68 NE) 1123]; Peo. ve 
Drake, 48 App. Div. 325, 60 NYS 309 
[aff 161 N. Y. 642, 57 NE 1122]; Peo, 
v. Dalton, 238 Misc. 294, 50 NYS 1028 
[aff 31 App. Div. 630, 54 NYS 1122]. 
Oh.—State v. Fosdick, 21 OhNPNS 
187; Gollwitzer v. Cleveland, 11 OhN 


PNS 449. : 
AP gee ge v. Kelly;. 29 Pas Dist 


Wash.—Darnell v. Mills, 75 Wash.’ 
663, 135 P 475. 

69. Flanagan v. New Orleans, 9 
La. A. (Orleans) 19, 20. 

“Appellant’s contention is that ‘Sec- 
tion 29 of the Act exempts plaintiff 
from examination but that, after ap- 
pointment under such exemption, he 
cannot be discharged except under 
the provisions of Section 11 of the 
Act.’ To take this view: would be to 
disregard the letter of the law under 
the pretext of pursuing its spirit; the 
statute is clear and free from am- 
biguity. It leaves no room for con- 
struction.” Flanagan v.. New Or- 
leans, ©upra. 

[a] Confederate veterans.—Flana- 
gan v. New Orleans, 9 La. A. (Or- 
leans) 19. 

70, McCarthy v. 
Firé Comrs., 37 Cal. A. 495, 174 P 
402. Compare State v. McColl, 127 
Minn. 155, 149 NW 11 (holding that, 
although a lieutenant of police was 
at the time of his appointment of an 
age which made him ineligible to 
such appointment, he nevertheless 
could question the legality of the 
proceedings to remove him, inasmuch 
as by the going into effect of a char- 
ter of the city, he was confirmed in 
his office). 

[a] Secretary of a fire department 
ineligible by reason of age when ap- 
pointed. McCarthy v. San Francisco 
Fire Comrs., 37 Cal, A. 495, 174 P 402 


San Francisco 
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[§ 1128] (2) Grounds. Where the statute pro- 
hibits a removal except for cause, but does not 
specify what shall constitute cause, the question 1s 
for the determination of those vested with the power 
of conducting the hearing,’! and a provision that 
the civil service commission shall make and publish 
rules in regard to removals does not require that 
it shall determine and specify in advance the 
grounds upon which a removal may be made.’ 
Cause for removal is not limited to offenses done 


while the officer or person ‘is acting strictly within 


the line of his duties.7* But in such eases, although 
the sufficiency for the cause for removal is neces- 
sarily largely a matter of discretion of the removing 
officer, the cause should be personal to the em- 
ployee and render him unfit for his position.’ 

[§ 1129] (8) Procedure. The opportunity to ex- 
plain required by the statute in certain cases before 
a discharge is not a trial, and no form of proce- 
dure is required.7®> It is not necessary that the 
charges should be verified under oath,’® or witnesses 
produced,” or if produced that they should be 
sworn;’® but only that the charges should be defi- 
nitely made and a fair opportunity to explain them 
given,’? and the proceeding may be conducted by 
a deputy as well as the head of a department.*° 
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Where a removal can be made only for cause and 
after a hearing, the hearing contemplated must. 
obviously be a hearing before the officer, board, or 
body having the power of removal.*t Such a hear- 
ing, while not a common-law or criminal proceed- 
ing,®? is of a judicial character and must be so 
conducted,®* giving accused a full and fair oppor- 
tunity to be heard and to examine witnesses and 
present evidence in his own behalf,** and the burden 
of establishing the charges is upon the party al- 
leging them.*® But where’a person sought to be 
removed claims the protection of a statute apply- 
ing to a special class, and refuses to answer ques- 
tions bearing on that issue, he may be refused a 
trial on the charges.8¢ Sufficient notice must also 
be given to enable the person accused to procure 
counsel and prepare his defense,*’ and the charges 
must be made in writing if the statute so provides,*® 
and with sufficient definiteness and certainty prop- 
erly to inform accused of their character and ex- 
tent,®® but the technical language and particularity 
required in an indictment or complaint is not neces- 
sary..° Under the Illinois statute the civil service 
commission is given jurisdiction to try the ques- 
tion of removal on charges,®! and they may compel 
the production of any books and papers relevant to 


71. Kammann y. Chicago, 222 I1l.| of 
63, 78 NE 16. 
72. 


Joyce v. Chicago, 216 Tk. 466, 
ToeN Bi US 4s 

73. Joyce v. Chicago, supra; Smarr 
v. Philadelphia, 26 Pa. Dist. 246. 

{a] In Massachusetts, by statute, 
the municipal council of Lowell has 
power to remove for such cause as it 


deems sufficient. Stiles v. Lowell, 
hale 174, 123 NE 615, 4 ALR 


74 jQPeo. v. New York Health 
Dept., 144 App. Div. 628, 129 NYS 255 
[aff 202 N. Y. 610 mem, 96 NE 1127 
mem]; Arthur v. Philadelphia, 273 
Pa. 419, 117 A 269; Thomas v, Con- 
nell, 264 Pa: 242, 107 A 691. 

75. Peo: v.‘Coler, 40 App. Div. 65, 
57, NYS 6386 [aff 159 N. Y. 569, 54 
NE 1094]; Peo. v. Cruger, 17 App. 
Div. 483;.45 NYS 519 [aff.155 N.Y. 
401, 50 NE 1121]. 

76. Peo. v. Coler, 40 App. Div. 65, 
57 NYS 6386 [aff 159 N. Y. 569, 54 NE 


1094]. 
77. Peo. Vv. Cruger, 1% App: Div: 
701, 


483, 45 NYS 519--[aff 155 N. Y. 
50. NE 1121]. 
78. Peo. v. Coler, 40 App. Div. 65, 
ines 636 [aff 159 N. Y. 569, 54 NE 
79. State v. McColl, 127 Minn, 155, 
149 NW 11; Peo. v. Cruger, 17 App. 
Div. 483, 45 NYS 519 [aff 155 N. Y. 
701, 50 NE 1121]; Truitt v. Phila- 


delphia, 17 Pa. Dist. 52. 
80. Peo. v. Coler, 40 App. Div. 65, 


ede 636 [aff 159 N. Y. 569, 54 NE 
- 81, Burke v. Connolly, 76 Misc. 


337, 135 NYS 179. 

82. Joyce v. Chicago, 216 Ill. 466, 
75 NE 184; Peo. v. Chicago, 127 Ill. 
A, 1148; State v. McColl, 127 Minn. 
155, 149 NW 11. 

83. Stiles v. Lowell, 233 Mass. 174, 
181, 123 NE 615, 4 ALR 1365; State 
v. McColl,.127 Minn. 155, 149 NW 11; 
Peo. v. McCartney, 34 App. Div. 19, 
53 NYS 1047. 

“The defendants, in passing upon 
the question of the removal of a city 
officer under civil service rules, were 
executive or administrative officers. 
If they had followed the requirements 
of the civil service laws in making 
the removal, they then would have 
been performing functions to some 
extent judicial. The power to remove 
an officer in the public service is in 
its nature executive, when consid- 
ered by itself alone. ... When, as 
essential prerequisites to the exercise 


that power, there mustsbe a 
formulation of specific charges as 
grounds for removal, notice of those 
charges to the person to be removed, 
opportunity to him for a hearing, 
followed by a hearing and decision, 
then the hearing and decision partake 
also of the ‘nature of a judicial in- 
vestigation.’ ..:. Speaking with accu- 
racy, the removal by a municipal 
council under these circumstances is 
still an executive or administrative 
act which must be performed in this 
particular in a judicial manner.” 
Stiles v. Lowell, supra. 

[a] Witnesses should be sworn 
on such a hearing. Peo. v. McCart- 
ney; 34° App. *Divii19,7 53° NYS) LOT. 
Compare Peo. v. Brookfield, 6 App. 
Div. 445, 39-NYS 677 [aff.15T N.Y: 
674 mem, 46 NH 1150 mem] (holding 
that, where the law does not require 
testimony taken in proceedings before 
the heads of city departments for re- 
moval of subordinate employees for 
neglect of duty to be under oath, the 
fact that witnesses against defend- 
ant were not sworn will not be held 
prejudicial, when it appears that 
he testified himself without being 
sworn; and his evidence was con- 
sidered). 

84. Chicago v. Gillen, 222 Ill. 112, 
78 NE 13; Peo. v. McCartney, 34 App. 
Div. 19, 53 NYS 1047. 

85. Garvey v. Lowell, 199 Mass. 
47, 85 NE 182, 127 AmSR 468; Peo. v. 


cram 34 App. Div. 313, 54 NYS 
55. 4 
[a] False recital in the record of 


a board of a city that such board 
discharged an employee in the spirit 
of economy is not conclusive as to 
the alleged motive, but evidence is 
admissible to show that the employee 
was discharged for other reasons in 
violation of the Civil Service Law. 
Garvey v. Lowell, 199 Mass. 47, 85 
NE 182, 127 AmSR 468. 

86. Peo. v. Butler, 124 App. 
148, 108 NYS 848. 

[a] Volunteer fireman.—aA certified 
copy of a document filed with the 
clerk of a county, pursuant to the 


Diy. 


statute, and signed by various per- 
sons calling themselves. president, 
foreman, treasurer, and_ secretary, 


certifying membership of an officer 
sought to be removed in a hook and 
ladder company, is not conclusive of 
his membership. Peo. v. Butler, 124 
App. Div. 148, 108 NYS 848. 

87. Chicago v. Bullis, 124 Ill. A. 7, 
Stiles v. Lowell, 229 Mass. 208, 118 


NE 347; Thomas y. Lowell, 227 Mass. 
116, 116 NE 497; Peo. v. McCartney, 
34 App. Div. 19, 538 NYS 1047. 

88. Ill.—Peo. v. Chicago, 127 Ill. 
a re Lindblom v. Doherty, 102 Ill. 

Mass.—Stiles v. Lowell, 233 Mass. 
174, 123 NE 615, 4 ALR 1365. 

Minn.—State v. McColl, 127 Minn. 
155,.149 NW 11. 

Mo.—State v. Kansas City, 303 Mo. 
50, 259 SW 1045. 

Pa.—Truitt v. Philadelphia, 221 Pa. 
331, 70 A 757; Chism v. Blankenburg, 
22 Pa, Dist. 46; Truitt v. Philadel- 
Phia, li?\Pas DIsta 52 

[a] Notifying an officer that he is 
discharged “‘for the betterment of the 
service” is not furnishing him with 
“a, written statement of the reasons” 
for his discharge within the meaning 
of the act. Truitt v. Philadelphia, 17 
Pa, Dist. 52. 

[b] Attempt of the board of pub- 
lic works to remove the superintend- 
ent of public works, an officer in the 
competitive class of the city’s serv- 
ice, an act within its power, but in- 
effectual under statute because it did 
not comply with the prerequisite of 
first giving him a written statement 
setting forth in detail the reasons 
therefor, was not aided by the may- 


or’s ratification thereof. State v. 
ia City, 303 Mo. 50, 259 SW 
1045. 

89. Feldman v. Chicago, 126 Ill. 


A. 186; Lindblom v. Doherty, 102 I1]. 
A, 14; Stiles v. Lowell, 229 Mass. 208, 
118 NE 347; Peo. v. Brookfield, 6 App. 
Div. 445, 39 NYS 677 [aff 151 N, -Y. 
674 mem, 46 NE 1150 mem]. 


[a] Beasonable certainty  suffi- 
Chee olden v. Chicago, 126 Ill. 
Ay 4 


[b] Waiver of objections.—Any 
lack of definiteness in the specifica- 
tion of charges is waived by an ap- 
pearance and participation in the 
proceedings without any objection. 
Peo. v. Brookfield, 6 App. Div. 445, 39 
NYS 677 [aff 151 N. Y.' 674, 46 NE 


1150]. 
90. Joyce v. Chicago, 216 Ill. 466, 
75 (NE) 184;..Peo; v. Chicago, 127 II. 


Ae 8s Joyce v. Chicago, 120 Ill. A, 
398. 

91. Joyce v,. Chicago, 216 Ill. 466, 
75 NE 184; McKenna v. South Park 
Comrs., 198 Ill. A, 369. 

[a] A single member may hear 
charges) as the sole trial officer. 
McKenna v. South Park Comrs., 198 
Th, A. 369. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1129-1131] 


the investigation;92 but their functions are limited 
to investigating the charges and certifying the 
result of their investigation, the right of removal 
being in the appointing officer,®°> but the power of 
such an officer cannot be used to evade the Civil 
Service Law.°# 

[§ 1130] (4) Review—(a) In General. Where the 
right of removal is restricted by statute,®® proceed- 
ings are reviewable on certiorari,°® and will be re- 
versed where it appears, that a hearing in a case 
within the application of the statute was denied,®? 
or the proceedings were not fairly conducted ;°° 
but not where it appears that the proceedings were 
fairly conducted and the evidence suflicient to sus- 
tain the charges,®® or where the charges if true are 
sufficient to warrant a removal and it does not 
appear that the discharged officers abused their dis- 
cretion in refusing to accept the explanation made.t 
So, also, where the statute gives the civil service 
commission jurisdiction to try the question of the 
removal of civil service officers on charges made, 
certiorari lies to review the proceedings,” but the 
limit of inquiry in the appellate court in reviewing 
its actions is as to whether the commission had 
jurisdiction and whether it followed the form of 
proceedings legally applicable to such eases,? and 
an allegation that the conclusion of the commission 
as to the sufficiency of the evidence before it was 
influenced by some ulterior motive cannot be con- 
sidered as this would involve an inquiry into the 
probative effeet of the evidence adduced, of which 
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effect the commission must be the sole judge.t The 
legislature, however, has power to enlarge the 
scope of review on certiorari,® and it has been held 
that the right to review by certiorari given in the 
Soldier’s : Preference Act was intended to permit 
the reviewing court to consider anything which legi- 
timately bore on whether the discharge was for 
any reason wrongful, and to pass upon whether 
the evidence justified the discharge.® 

Certiorari after decision of reviewing court. A 
decision of a justice of the municipal court, on 
petition to review an order removing a subordinate 
holding offfe under the Civil Service Law, may be 
reviewed on certiorari, even in the absence of fraud 
or jurisdictional defect, for material errors of 
law, notwithstanding a statute making such decision 
conclusive on the parties, since only findings of 
fact are intended by the statute to be made final 
and binding on the parties.‘ 

[§ 1131] (b) Hearing by Civil Service Board on 
Appeal—aa. In General. Under some statutes, a 
removed officer has the right of appeal to the eivil 
service board,’ which may have the power to de- 
termine not only the guilt of appellant, but also 
the punishment he should properly receive. Under 
some statutes, the civil service board, upon hearing 
an appeal from an officer dismissed, is confined to 
a determination of whether the dismissal was for 
political or religious reasons, or in good faith for 
improvement of the service,'® and the officer must 
sustain the burden of proof.1t The board, under 


92. Kanter vy. Clerk Cir. Ct., 108|ceedings for the removal of an of-|trial board, nor to call wiiveazed? 
Ty SA Sie ficer within the classified civil serv-| notify accused, or give him an op- 
93. Lindblom y. Doherty, 102 Ill.|ice, and all the charges have been|portunity to be heard before. the 
A. 14. sustained, and the punishment is so|commission itself before passing 
94. McArdle v. Chicago, 216 Ill. A.| severe as to indicate that guilt on all| upon the finding of the trial board; 
343. the charges has been considered,|and it will be presumed there was 
[a] Circumvention of Civil Service| when guilt on one or more of them | an investigation pursuant to the 
Law.—The notification to an office-/has not been established by a pre-|law unless the contrary is. shown. 


holder of his transfer, the reduction 


of his salary, and the institution of 
unfounded charges against him be- 
fore the civil service commission, 
the placing of another in a position 
over him, when there was no such 
position, either de jure or de facto, 
and then notifying him through such 
other that owing to lack of work he 
was discharged, tends to prove a pre- 
meditated effort to circumvent and 
evade the Civil Service Law. Mc- 
Ardle v. Chicago, 216 Tll. A. 343, 

95. See supra § 1127, © 

96. Kammann v. Chicago, 222 Ill. 
63, 78 NE 16; Lindblom v. Blake, 124 
MWA pean Catt 225) 111.) 556,, 80) NE 
252); Chicago v. Gillen, 124 .Tll, «A. 
210 [aff 222 Ill. 102, 78 NE 13]; Clif- 
ford v. Chicago, 124 Ill. A, 123; Chi- 
cago v. Bullis, 124 Ill. A. 7; Butin v. 
Des Moines Civ, Serv. Commn., 179 
Iowa 1048, 162 NW 565; State v. 
McColl, 127 Minn. 155, 149 NW 11; 
Peo. v. Hoffman, 98 App. Div. 4, 90 
NYS 184. / 

[a] Laches may bar right to cer- 
tiorari.—Lindblom v. Blake, 124 Ill. 
Act282- [aft 225, UW). 555,80" Ni) 252). 

97. Peo. v. Johnson, 153 App. Div. 
890, 1388 NYS 385; Peo. v. Hoffman, 98 
App. Div. 4, 90 NYS 184; Knoxville 
vy. Connors, 139 Tenn, 45, 301 SW 133. 

98. Peo. v. Whitney, 143 App. Div. 
17, 127 NYS 554; Peo. v. McCartney, 
34 App: Divi, 19, 53 NYS 1047; Truitt 
y, Philadelphia, Ziad eae 331, 10 A 
157. 

[a] Unfair trial—(1) Where a 
trial for the removal of an officer 
within the classified civil service is 
unfair or irregular to the prejudice 
of the officer through bias or other- 
wise, the determination will be re- 
versed, although the charges are suf- 
ficient. and although there is evidence 
to sustain them, unless it plainly ap- 
pears that the charges must be sus- 
tained. Peo, v. Whitney, 143 App. 
Div. 17, 127 NYS 554. (2) Where 
there is more than one charge in pro- 


ponderance of the evidence, the eourt, 
on certiorari, will annul the de- 
termination, and direct a rehearing 
on the charges as to which the evi- 
dence is sufficient. Peo. v. Whitney, 
supra. 

[b] Where annulling determina- 
tion is not final.—Where the ground 
on which the determination removing 
a public officer within the classified 
civil service is annulled by certiorari 
is the receipt or consideration of in- 
competent evidence or other action 
prejudicial to the officer’s right toa 
fair and impartial trial, and is not in- 
tended as a final determination of the 
charges on the merits, the court may 
reinstate the officer and remit the 
matter of his removal for further con- 
sideration on the same charges, or 
on a renewal thereof or on additional 
charges, Peo. v. Whitney, 143 App. 
Div, 17, 127 .NYS.-554. 

99. Peo. v. Chicago, 127 Ill. A. 118; 
Peo. v. Coler, 78 App. Div. 248, 79 NYS 
1085 [aff 175 N. Y. 510, 67 NE 1088]; 
Peo. v. Brady, 62 App. Div. 609, 70 
NYS 823; Arthur v. Philadelphia, 273 
Pa. 419, 117 A 269; Miles v. Logan, 
(Tex. Civ. A.) 265 SW 421. 

1. Chism v. Blankenburg, 22 Pa. 
Dist. 46; Peo. v. Brady, 43 App. Div. 
60, 59 NYS 322; Peo. v. Cruger, 17 
App. Div. 483, 45 NYS 519 {aff 155 
N. Y¥; 701, 50 NE 1121}. 

2. Chicago v. Builis, 124 Ill. A. 7, 

3. Peo. v. Chicago, 934 Tl. 416, 84 
NE 1044; Sullivan v.: Lower, 234 IIl. 
21, 84 NE 622; Peo. v. Coffin, 202 Tl. 
A. 103; Blifeldt v. Chicago, 189 Ill, A. 
610; Feldman v. Chicago, 126 Ill, A. 
186. 

[a] Investigation pursuant to law 
presumed unless contrary is shown.— 
It was not necessary that the evi- 
dence taken at the trial be read by 
the commission before acting upon 
the recommendation of the 
board, as the civil service commissicn 
is not required to review in any spe- 
cifia manner the evidence before the 


trial 


te v. Chicago, 234 Ill. 416, 84 NE 
Loe EVER AS 


4 Quinn v. 
a Hy. 

5. Butin v. Des Moines Civ. Serv 
Commn., 179 Iowa 1048, 162 NW 565. 

6. Butin vy. Des Moines Civ. Serv. 
Commn., supra. 

7. Boston Comr. Public Works v. 
Justices Municipal Ct., 228 Mass. 12, 
116 NE 969. Compare Gardner vy. 
Lowell, 221 Mass, 150, 108 NE 937 
(holding that, where a civil service 
officer removed has elected the relief 
afforded by a statute providing that a 
petition may be brought in an in- 
ferior court to review, the action in 
removing him, and further providing 
that the decision of the justice of 
such a court shall be final and con- 
clusive, the correctness of all mat- 
ters rightly in issue before such court 
is not open to review in .a higher 
court); Barnes v. Chicopee, 213 Mass. 
ine OMe) NE 464 (to same effect). 

When not affected by civil service 
and other acts see supra § 1122, 

8. See statutory provisions. 

9. Hackett v. Morse, 45 Cal. A. ° 
188 P 308; Crowe v. "Albee, 87 Or. 
169° BAts5 

[a] That civil service board may 
abuse its power on appeal from orders 
discharging employees does not show 
that the power was not granted by 
the charter, since the presumption 
that public officials will do their duty 
applies to the board. Hackett v. 
Morse, 45 Cal. 788, 188 P 308. 

[b Where no ‘written findings of 
fact are made by the civil service 
board, there is no foundation upon 
which the substitution of one pun- 
ishment for another could rest, and 
the determination of such a board 
ordering that the removed official be 
suspended is a nullity. Crowe v. Al- 
bee, 87 Or. 148, 169 P 785. 


Chicago, 


10. See statutory provisions. 
7 ore Crowe v. Albee, 87 Or, 148, 169 
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such a statute, acts as a quasi-judicial tribunal, and 
its orders must be consonant with, and not contrary 
to, the course of procedure applicable to matters 


before it,!2 and its judgment and discretion will . 


not be interfered with by the court,!*? but its acts 
will be reviewed to see if they conform to the 
provisions of the statute conferring such power.'* 
‘The refusal to allow the petitioner to be repre- 
sented by counsel in the active work of the in- 
vestigation is ‘at most an irregularity which will 
not render the finding of the board void.t> Under 
a charter providing for the review of removal by 
the civil service commission, a removaf cannot be 
sustained upon a-ground not relied on by the re- 
moving officer but it may be sustained for a lower 
grade of offense charged.1® A civil service com- 
mission has no inherent power after entering a final 
order dismissing an officer from the service to en- 
tertain a motion for new trial or rehearing and 
review and set aside its prior order.17 A provision 
providing for the suspension of an officer for cause 
upon a hearing and an appeal therefrom to the 
civil service commission does not apply to a usurpa- 
tion of authority where an office is discontinued 
through a subterfuge, and in such circumstances an 
officer is not required to appeal as a condition prece- 
dent to an action for restoration.1® It has been 
held, under a statute conferring upon the civil serv- 
ice commission powers not only as to the appoint- 
ment of such employees, but also as to their re- 
moval, that the removed officer may appeal to the 

12. Crowe v. Albee, supra. Pa.—Truitt « v. 
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commission to supervise the record of such trial 
and see whether or not the alleged cause of dis- 
missal was within those contemplated by the 
statute.?? 

[§ 1132] bb. Rehearing. A civil service board 
acting as a quasi-judicial tribunal for determining 
whether an officer was properly removed cannot 
grant a rehearing unless specifically authorized by 
law.?° i 

[§ 1133] ce. Injunction. <A civil service officer 
removed from office cannot have an injunction to 
restore him to his official position;?4 he must seek 
his relief by mandamus,”? quo warranto,?? or some 
other adequate remedy at law.?4 

[§ 1134] (5) Reinstatement or Transfer. Where 
a person has been improperly removed without a 
hearing or opportunity to explain as required by 
statute, mandamus will lie to compel his reinstate- 
ment.2° And although mandamus will not ordi- 
narily lie where a special statute gives an ousted 
officer a particular remedy,*® when such a statute, 
even though applicable, is not adequate, resort may 
be had to that remedy,?? but the writ does not lie 
to review the discretionary exercise. of a power.?® 
The application must be preceded by a demand for 
reinstatement, stating the grounds upon which it 
is based,?° and the petition must show that the po- 
sition from which relator was removed was one 
within the application of the statutes.*° The person 
appointed to fill the position from which relator was 


Philadelphia, 221|not to be considered. State v. Kan- 


Crowe v. Albee, supra, 

Crowe v. Albee, supra. 

Peo. v. Chicago, 127 Ill. A. 118. 
State v. Seattle, 65 Wash. 645, 
118 P 821. 

17. State v. Brown, 126 Wash. 175, 
2180PA 9. 

18. Foster v. Hindley, 72 Wash. 
Comsat ty LOT. 

19. Doverspike v. Magee, 51 Pa. 
Super. 525. 

{a] Fewer not curtailed by pro- 
visicn.—The act of May 23, 1907, en- 
titled, ‘‘An act to regulate and im- 
prove the civil service of cities of the 
second class,” etc., applies to police- 
men and firemen, and confers upon 
the civil service commission powers 
~not only as to the appointment of 
such employees, but also as to their 
removal. Doverspike v. Magee, 51 Pa. 
Super, 525. 

20. Crowe v. Albee, 87 Or. 148, 169 
P 785; State v. Brown, 126 Wash. 175, 
218 P29: , 

21. Miles v. Logan, (Tex, Civ. A.) 
265 SW 421. 


22. Miles v. Logan, supra. ‘See 
generally Mandamus § 296. 

23. Miles v. Logan, supra. See 
generally Quo Warranto [32 Cyc 
410]. 

24. Miles v. Logan, supra. 

25. Ill.—McArdle v. Chicago, 216 


Tll.-A. 343. 
: Mo.—State v. Kansas City, 303 Mo. 
50, 259 SW 1045; State v. Kansas City, 
217° Mo. A. 288, 263 SW 516. 

N. J.—Ingram v. Jersey City St., 
etc., Comrs., 63 N. J. L. 542, 43 A 445. 

N.._Y.—Peo, v. Purdy, 221° N. Y. 
396, 117 NE 609; Peo. v. Dalton, 158 
N. Y. 204, 52 NE 1119 [aff 34 App. 
Div. 6, 53 NYS 1060 (aff 24 Misc. 10, 
53 NYS 108)]; Peo. v. Dalton, 158 
N. Y. 175, 52 NE 1113 [rev 34 App. 
Div. 627, 54 NYS 1112]; Peo. v. Dal- 
ton, 41 App. Div. 458, 58 NYS 929 
{aff 160 N. Y. 686, 55 NE 1099]; Peo. 
v. Coler, 31 App. Div. 523, 52 NYS 
197 [aff -157°N. Y. 676, 51°NE) 10931; 
Nuttall v. Simis, 31 App. Div. 503, 
52 NYS 308 [aff 22 Misc. 19, 47 NYS 
1097]; Burke .v. Connolly, 76 Misc. 
337, 185 NYS 179; Peo. v. Grout, 44 
Misc. 526, 909 NYS 122. 


Pa. 331, 70 A 757; Chism v. Blanken- 
burg, 22 Pa. Dist. 46; Truitt v. Phila- 
delphia, 17 Pa. Dist. 52. 

Wash.—State v. Seattle, 115 Wash. 
548, 197 P 782. 

See generally Mandamus § 296, 

Compare Butin v, Des Moines Civ. 
Serv. Commn., 179 Iowa 1048, 162 NW 
565 (holding that, although the stat- 
ute renders mandamus available to 
an honorably discharged soldier, when 
denied the preference required by the 
law, the remedy of such a person 
for a wrongful discharge is, in view 
of the statute, by certiorari, and 
mandamus, if available at all, is only 
an alternative remedy). 

[a] May be reinstated, although 
immediately removable-—Where a 
civil service employee of a city of 
the first class was illegally removed 
without being served with proper rea- 
sons or afforded an opportunity to be 
heard, as required by the Civil Seryv- 
ice Act, the court would not refuse 
to reinstate the petitioner because 
the removing officer would immedi- 
ately remove him from service for the 
cause stated in his answer in the 
mandamus proceedings, it being pre- 
sumed that the removing officer would 
only remove such employee after first 
making a fair investigation of such 
charges. Truitt v. Philadelphia, 221 
Pa. Foie VA 757; 

{b] Will not lie to determine con- 
stitutionality of statute.—‘“The writ 
of mandamus is a high prerogative 
writ and will not issue unless the 
right to it is certain, clear and in- 
dubitable. It cannot be said that the 
right to the writ is clear if to say so 
requires the court to hold that a stat- 
ute passed by the legislature and 
duly authenticated is unconstitu- 
tional, The court in considering a 
petition for mandamus is not obliged 
to determine collateral matters, such 
as the constitutionality of statutes, 
unless they are palpably offensive to 
the organic law.” Chism v. Blanken- 
huirg, 22 Pa. Dist. 46, 47. 

{[e] Facts considered.—The suf- 
ficiency of charges of misconduct 
which might have been, but were not, 
made in the removal proceeding, is 


sas City, 303 Mo. 50, 259 SW 1045. 

{d] Compensation on reinstate- 
ment.—(1) Civil service reinstate- 
ment and the recovery of salary may 
be accomplished in one proceeding. 
McArdle v. Chicago, 216 Ill. A. 343. 
(2) The relator may have mandamus 
to compel the payment of salary dur- . 
ing the time he was wrongfully de- 
prived of office, although another has 
performed the duties of the office 
during such time and has been paid 
therefor. State v. Kansas City, 303 
Mo. 50, 259 SW 1045. (3) The statute 
of 1904 provides that, if a veteran is 
improperly removed and reinstated 
on mandamus, he shall be entitled to 
and shall receive the same compensa- 
tion from the date of removal to his 
reinstatement as he would have re- 
ceived if he had not been removea, 
and mandamus will lie to compel the 
payment of such compensation, Peo, 
ee Grout, 44 Mise. 526, 90 NYS 
122. 

26. Thomas y. Lowell, 227 Mass. 
116. 116 NE 497. 

27. Thomas v. Lowell, 227 Mass. 
116, 120, 116 NE 497. 

“Ordinarily where full and ade- 
quate relief may be had by resorting 
to some other remedy, mandamus will 
not lie. Accordingly it has been held 
that if a person is wrongfully re- 
moved from an office classified under 
the civil service rules of the Com- 
monwealth, and is entitled to bring a 
petition for reinstatement in a po- 
lice, district or municipal court, in 
conformity with the provisions of 
[the statute] ...he cannot main- 
tain a petition for mandamus in the 
absence of facts to show that the 
remedy given by the statute is not 
adequate,” Thomas v. Lowell, supra. 

28. Crofut v. Philadelphia, 2 Pa. 
Dist, & Co, 459. 

29. Peo. v. Clausen, 50 App. Div. 
286, 63 NYS 993 [app dism 163 N. Y. 
523, 57 NE 739]. 

30. Peo. v, Dalton, 159 N. Y. 235, 
53 NE 1113 [aff 34 App, Div. 302, 54 
NYS 216]; Peo. v. Ahearn, 111 App. 
Div. 741, 98 NYS 492; Peo. v. Dalton, 
23 Misc. 294, 50 NYS 1028 [aff 31 App. 
Div. 630, 54. NYS 1122]. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1134-1135] 


removed is not a necessary party.§! The right to a 
reinstatement may be barred by laches,®? and will 
be denied in the case of one who was a veteran 
where the removing officer had no notice of the 
fact, and the right to a hearing was not claimed 
at the time of removal,®* or where the officer making 
the removal and against whom the proceedings are 


instituted was without authority either to remove | 


or reinstate.*4 The New York statutes also provide 
that, where the position held by a veteran becomes 
unnecessary or is abolished, he shall not be dis- 
missed from the publie service but transferred to 
some other position which he is competent to fill.%° 
This statute does not, however, give the veteran an 
unqualified right to be retained, but only to a trans- 
fer in case there is a vacancy which he is competent 


to fill,8° it not being contemplated that the mu-' 


nicipality should be burdened with the expense of 
persons whose services are not needed,®* or dis- 
charge any person already acceptably filline a po- 
sition but who is not protected by the Veterans 
Act in order to make room for a veteran.*8 If there 
is a vacancy which the veteran is competent to 


fill, mandamus will lie to compel his reinstatement ’ 


and transfer to such position,®® but the burden is 
on applicant to show his qualifications for the po- 
sition.*° 

[§ 1135] ¢. Effect of Removal. The sentence of 
removal by competent authority operates forthwith 
to terminate official life, unless otherwise prescribed 


31. Peo. v. Ahearn, 111 App. Div. 
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by statute.4t The removed officer cannot hold the 
office until it has been decided by some authority 
vested with the power of review whether or not 
he has been legally removed.?2 Under a statute au- 
thorizing the mayor to remove any officer appointed 
by him and requiring him to report his reasons 
for such removal to the city council within a pre- 
seribed time thereafter, the officer removed thereby 
stands suspended, and is restored to office only 
if the mayor fails to file such reasons with the city 
council within the time limited, or if the city council 
by vote shall disapprove of the removal.** Where 
judgment of ouster is pronounced against persons 
holding seats in a city council, and‘ they are ousted 
therefrom on the ground that the wards from which 
they claimed to have been elected had no legal ex- 
istence, such ouster does not create vacancies in 
the council which may be filled by a special elee- 
tion.44 Where the mayor’s charges against an officer 
are sustained by the civil service commission, and 
it orders a permanent suspension and directs an ex- 
amination for the position, and the mayor perma- 


nently appoints persons from the eligible list, the - 


commission cannot thereafter rescind its former or- 
der and reinstate deposed officer.*° The particular 
term or tenure of the officer is a part of, and in- 
eluded in, his office, and, when he is removed from 
his office, he is removed for the particular term or 
tenure he was then enjoying,** and he cannot be 
reinstated for the balance of the term,*7 but such 


If | nell, 48 App. Div. 69, 62 NYS 682 [aff 


741, 98 NYS 492. 

32. Peo. v. Chicago, 205 Ill. A. 406; 
Peo. v. Chicago, 127 Ill. A. 118; Peo. 
v. Welde, 28 Misc. 582, 59 NYS 1030; 
State v. Seattle, 187 Wash. 142, 242 


P 9; Cunningham v. Huntington, 97 
W.. Va. 672, 125° SH’ 810, 813 [cit 
Cyc]. 

[a] What  constitutes.—(1) No 


prec'se rule can be laid down as to 
what constitutes laches in applying 
for mandamus; thus every case must 
depend upon its own facts and cir- 
cumstances. Cunningham v. Hunt- 
ington, 97 W. Va. 672, 125 SE 810, 
$13 [cit Cyc]. (2) Where, without 
authority or where the proper pro- 
ceedings have not been taken, an of- 
ficer is removed from an office which 
he had a legal right to hold, and is 
entitled under the law and facts to 
reoccupy, and he neglects promptly 
to apply for mandamus to restore 
him to such office, and delays for nine 
months, without sufficient excuse or 
explanation, to seek this remedy, the 
relief sought should be denied him 
because of his laches. Cunningham 
v. Huntington, supra. (3) A delay 
of over four months in moving for 
mandamus for reinstatement, if un- 
explained, is such laches as will bar 
the right. Peo. v. Welde, 28 Misc. 
582, 59 NYS 1030. 

33. Peo. v. White, 59 App. Div. 17, 
69 NYS 30; Peo. v. Clausen, 50 App. 
Div. 286, 68 NYS 993 [app dism 163 
N.Y: 523, 57 NE 7397. 

34. Peo. v, Dalton, 158 N. Y. 204, 
ba INE 1119) fativ34 App, Diy: 6,, (53 
NYS 1060 (aff. 24 Mise. 10, 53 NYS 
108)] (holding that in such case the 
removal proceedings are void, and 
that mandamus will not issue to com- 
pel an officer to do that which he has 
no authority to do). 

35. Jones v. Willcox, 80 App. Div. 
167, 80 NYS 420; Peo. v. Voorhis, 63 
App. Div. 249, 71 NYS 266; Peo. v. 
Scannell, 48 App. Div. 69, 62 NYS 
682 [aff 27 Misc. 734, 59 NYS 480]; 
Peo, v. Whitehead, 99 Misc. 578, 164 
NYS 663; Reilly v. Smith, 92 Misc. 
309, 156 NYS 686; Matter of Hay, 72 
Misc, 434, 130 NYS 3387; Peo. v. Will- 
cox, 60 Mise. 329, 112 NYS 341. 

fa] Good faith—‘“If a position 
has been abolished in bad faith and 
not in the interests of economy, a 


the position was abolished in good 
faith and the duties of the position 
created were similar to the position 
abolished, he was entitled to a trans- 
fer to such position.’ Matter of Hay, 
72 Misc. 434, 487, 130 NYS 337. 

{[b] The laying off or suspension 
of a city employee for lack of work 
or lack of appropriation, no one else 
being appointed to fill the position, is 
in effect “abolishing’’ the position, 
and not a “removal,” within the 
meaning of the Civil Service Law. 
Reilly v. Smith, 92 Misc. 309, 156 NYS 
686. 

{c] The word “held” in such a 
statute (1) may include probationary, 
as well as permanent, occupancy of 
office. Peo. v. Whitehead, 99 Misc. 
578, 164 NYS 663. (2) And an hon- 
orably discharged volunteer fireman, 
whose position as foreman of the 
street department was abolished, and 
who was givén a probationary ap- 
pointment to such office for three 
months, which had not been com- 
pleted, was entitled to a transfer to 
another office at the same day for 
the unexpired portion of the proba- 
tionary period at least. Peo. v. 
Whitehead, supra. 

36. Peo. v, Lindenthal, 173 N. Y. 
524, 66 NE 407 [rev 79 App. Div. 43, 
79 NYS 828]; In re Breckenridge, 160 
N. Y. 108, 54 NE 670 [aff 40 App. Div. 
633, 58 NYS 1146]; Barton v. Bran- 
nan, 141 App. Div. 295, 126 NYS 47; 
Reilly v. Smith, 92 Misc. 309, 156 NYS 
686; Peo. v. Ward, 162 NYS 744 [aff 
179 App. Div..905 mem, 165 NYS 1106 
mem]. 

{a] Veteran need not necessarily 
be the best-qualified man for the new 
position to entitle himself to trans- 
fer. Peo. v. Ward, 162 NYS 744 [aff 
179 App. Div. 905 mem, 165 NYS 1106 
mem]. 

37. In re Breckenridge, 160 N. Y. 
103, 54 NE 670 [aff 40 App. Div. 6338, 
58 NYS 1146]. 

38. Peo. v. Lindenthal, 173 N. Y. 
524, 66 NE 407 [rev 79 App. Div. 43, 
79 NYS 828]; In re Breckenridge, 160 
N. Y. 103, 54 NE 670 [aff 40 App. Div. 
638, 58 NYS 1146]; Peo..v. Ward, 162 
NYS 744 [aff 179 App, Div. 905 mem, 
165 NYS 1106 mem]. 

39. Barton v. Brannan, 141 App. 
Div. 295, 126 NYS 47; Peo. v. Scan- 


27 Misc. 734, 59 NYS 480]. 

[a] Application for mandamus is 
premature where certain positions 
have been abolished by law and the 
positions created under the new law 
in place of those abolished have not 
been classified or the salaries fixed. 
Peo. v..Voorhis, 68 App. Div. 249, 71 
NYS 266. 

40. In re Breckenridge, 160 N. Y. 
103, 54 NE 670; Jones v. Willcox, 80 
App. Div. 167, 80 NYS 420; Peo. v. 
Ward, 162 NYS 744 [aff 179 App. Div. 
905 mem, 165 NYS 1106 mem]. 

[a] Prohibition of transfer to 
competitive positions unless the ap- 
plicant had served a certain period 
in a similar position does not autho- 
rize his transfer to the competitive 
class, after such period of service, in 
an examination exempt position, in 
view of the positive prohibition that 
no mere length of service in the ex- 
empt class shall be _ sufficient to 
justify a transfer to another po- 
sition in the competitive class. 
Peo, v. Ward, 162 NYS 744 [aff 179 
App. Div. 905 mem, 165 NYS 1106 

ffran v. Hutchins, 


mem]. 

41. He 160 Ill. 
550, 48 NE 709, 52 AmSR 3853. 

42. Heffran v. Hutchins, 160 Il. 
550, 48 NH 709, 52 AmSR 353 [aff 
56 Ill. A. 581]; Welchaus v. Lancas- 
ter, 12 LancBar (Pa.) 135. 
ene Michels v. McCarty, 196 Tl. 


. 493. 
44, State v. Kearns, 47 Oh. St. 566, 
25 NE 1027. 


45, State v. Lesser, 94 Oh. St. 387, 
115 NE 33. 
46. State v. Rose, 74 Kan. 262, 86 


P 296, 6 LRANS 843, 10 AnnCas 927; 
State v. Crump, 134 Tenn. 121, 183 
SW 505, LRA1916D 951. 

[a] Thus, where a mayor by of- 
ficial misconduct forfeits his office, 
and the forfeiture is judicially de- 
clared in a quo warranto proceeding, 
the judgment of ouster operates to 
deprive him of the right to take or 
hold the office during the remainder 
of ‘the term to which he has been 
elected. State v. Rose, 74 Kan. 262, 
soak 296, 6 LRANS 848, 10 AnnCas: 

47. Peo. v. Ahearn,.131 App. Div. 
30, 115 NYS 664 [aff 196 N, Y, 221, 8% 
NE 930, 26 LRANS 1158]. 
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removal, unless a statute give it greater effect, can- 
not go beyond the current term because the office 
itself is limited by the term.*® 

[§ 1136] d. Actions for Wrongful Removal.*® A 
municipality is liable for the act of the councilors 
in passing a void resolution purporting to dismiss 
one from his office, if the councilors in voting for 
such resolution acted maliciously,®° and an action 
will le against the corporate body for the amotion 
of an officer without sufficient legal eause.®t Under 
a statute providing that if judgment, on the trial 
of the right of a person to office, is rendered in 
his favor, he may récover the ‘damages sustained 
by the usurpation thereof by defendant, no dam- 
ages may be recovered from the body exercising 
the power where a city office was taken from plain- 
tiff and given to defendant under a void act of 
the legislature.>? In an action for wrongful ouster 
from office, it is not error ‘to permit plaintiff to 


strike out an allegation as to the power of defend- 


ant mayor and aldermen to remove for cause the 
incumbent of an office created by charter or ordi- 


“nance, as the state of facts on which the action is 


based remains unaltered.®? In an action for dam- 
ages for wrongful removal from office by the mayor 
and aldermen of a city, the refusal by the court 
to permit defendants to read the provisions of the 
city charter giving them authority to remove for 
cause is erroneous.** 

[§ 1137] e. Costs of ‘Unsuccessful Proceedings for 


48. State v. Crump, 134 Tenn, 121, 
183 SW 505, LRA1916D 951. 

[a], -A mayor and vice mayor who, 
at the time they were ousted from 


112, 47 A 392. 


Vt.—Montpelier v. Senter, 


Va.—Richmond v. Pace, 


Removal. The Greater New York Charter author- 
izing the board of estimate and apportionment to 
audit and allow as charges against the city the 
reasonable cost, counsel fees, and expenses incurred 
by any city magistrate or police justice, ete., who 
is the successful party in any proceeding to remove 
him from office, is constitutional.*> The statute 1s 
not permissive, but requires the board to consider 
‘such claims and audit and allow the reasonable 
expenses incurred in such proceedings.°® Where 
the petition in a suit brought by the district at- 
torney to remove the mayor of a city stated that 
the suit was brought on the written request of a 
certain number of citizens, which written request 
was described as ‘‘hereto attached and made part 
hereof,’’ this was a sufficient compliance with the 
statute requiring that the names of the petitioning 
citizens ‘‘be set forth in the petition,’’ to authorize 
taxation of costs against such citizens on acquittal 
of the officer, as expressly provided by the con- 
stitution.°? 

[§ 1138] 14. Compensation®*—a. Right to—(1) In 
General. One who is neither a de facto nor de jure 
officer is not entitled to the compensation attached 
to a municipal office.>® 
' De jure officer generally. Unless, at the time of 
the performance of services, compensation therefor 
has been fixed and declared by statute,®° ordinance,** ° 
or express agreement authorized by law,°? a mu- 
nicipal officer is not entitled to compensation for 


72 Vt.|any year the income of the revenue 
provided for such year without the 
127 Va.|assent of two thirds of the qualified 


the respective officers of mayor and 
vice mayor had already been elected 
for other terms which would com- 
mence in the future, could not be 
precluded from subsequently. quali- 
fying for such other additional terms; 
for until they qualified they were not 
the incumbents of the office. State 
vy. Crump, 134 Tenn, 121, 183 ‘SW 
5605, LRA1916D 951. 

49. Liability of individual officers 
pee infra § 1210. 

50. Gallagher v. Westmorland, 31 
N. B. 194 ‘ 


51. Shaw v. Macon, 19 Ga. 468. 

52. Bravin v, Tombstone, 4 Ariz. 
83, 33 P 589. 

53. Manker vy. Faulhaber, 94 Mo. 


430, 6 SW 372. 
54. Manker v. Faulhaber, supra. 
55. Deuel v. Gaynor, 141 App. Div. 
630, 126 NYS 112. 


. &6 Deuel v. Gaynor, supra. 
. 57. State v. Egan, 138 La. 201, 70 
S 97 


58. Salary: 
Exemption of see Exemptions § 116. 
Garnishment of see Garnishment § 
219: 
Of agent or employee see infra § 1652 


et seq. 

Of department officer see infra §§ 
1262) 61270; 21292, 180%; A885, 1452" 
1460, 1483, 1515, 15386, 1548, 1555, 
15638, 1575, 1584, 1609. 

Supplementary proceedings against 


see Hxecutions § 944. ” 

59. Ward v. Cook, 78 Ill. A. 111; 
Hampton v. Jones, 105 Va. 306, 54 SH 
i 


6. 

[a] Appropriation by the city 
council of money to pay the salary 
of an officer having no legal existence 
is an act in excess of its powers. 
Ward v. Gooke, 78 Ill. A. 111. 

60. Cal.—Lewis v. Widber, 99 Cal. 
412, 33 P 1128; Harrison v. Horton, 5 
Cal. -A, +415, 90° RP 716. 

Mich.—Barrus v. Engel, 186 Mich. 
540, 152 NW 950. ‘ 

N. C.—Borden v. Goldsboro, 173 N. 
C. 661, 92 SE 694. 

Okl.—Rackley v. Purcell, 40 Okl. 
186,137 P 100. : 


274, 103 SE 647. 

[a] Abolition of one office and 
creation of another with same duties. 
—Where a statute abolishes a given 
office and creates another differing 
in title but not in the duties pertain- 
ing thereto, and is silent as to com- 
pensation, the incumbent of the lat- 
ter office is entitled to the salary 
attached to the former office before 
it was abolished. Nichols v. Edenton, 
1257 Ni C..13,0 3405S. Tih. 

[b] Amendment of charter for 
purpose of giving salaryv.—(1) Where 
a city charter is amended so as to 
give a certain officer a salary, no com- 
pensation having been previously 
given, the statute does not have a 
retroactive effect so as to entitle a 
person holding such office at the 
time of the enactment of the amend- 
ment to compensation for the portion 
of his term prior to the amendment. 
Montpelier v. Senter, 72 Vt. 112, 47 
A 392. (2) Where an amendment to 
a city charter creating an office pro- 
vides that no salary or other com- 
pensation shall attach to the office, 
officeholders thereunder are not en- 
titled during the continuance of their 
terms to a salary provided by a 
further amendment to such charter 
by the electors, especially when the 
statute authorizing the original 
amendment declares that a city has 
no power to change the salary or 
emoluments of a public official after 
his appointment or election. Barrus 
v. Engel, 186 Mich. 540,.152 NW 950. 

[ce] Right not affected by amend- 
ment.—Where a_e city treasurer’s 
services, for which a statute had pro- 
vided that compensation should be 
paid, had been rendered to.the city 
prior to the passage of the amend- 
ment to the subsection which in ef- 
fect repealed it quoad the treasurer, 
the amendment did not affect the 
treasurer’s action for such compen- 
sation, his rights having become fixed 
before the amendment. Richmond y. 
Pace, 127 Va. 274, 103 SE 647. 

[d] Exceeding debt limit.—A con- 
stitutional provision that no city 
shall incur any liability exceeding in 


voters of such city has no application 
to the liability of a city for the salary 
of a municipal officer whose fee has 
been created and whose salary has 
been fixed by statute, as such liability 
has been established by the legisla- 
ture and cannot be said to be incurred 
by the city. Lewis v. Widber, 99 Cal. 
412, 33 P 1128. 

61. N. C.—Borden v. Goldsboro, 
173 N.C. 661, 92 SE 694. 

Oh.—Walker v. Dillonvale, 11 Oh. 
CireCtz Ni oS. (385,, 30 Ob.2Cine Ceréez3e 

Pa.—Devers v. York City, 150 Pa. 
208, 24 A 668. 

N. B.—Woodward v. Fredericton, 27 
Nw Ba Zi. 

Ont.—Ellis v. Toronto Junction, 28 
Ont...55. 

[a] Councilmen are not entitled 
to receive compensation for their 
services until the same is authorized 
by ordinance as required by the mu- 
nicipal code, and money received by 
them therefor prior to the passage 
of such ordinance may be recovered 
back. Walker v. Dillonvale, 11 Oh. 
Girs Cte Ne S:2385,.3 0. OhiCir. Cr 6 2ike 

{b] Council not fixing salary, al- 
though having power.—Where a stat- 
ute provides that an officer shall be 
allowed such remuneration for his 
services as the city council may deem 
meet, he cannot maintain an action 
for his services where no remunera- 
tion has been fixed by the council. 


Nea em v. Fredericton, 27 N. B. 
[ce] Invalid ordinance.—Under L. 


(1889-1890) p 223 § 6, providing that 
elected officers shall receive such sal- 
aries as may be prescribed in the city — 
charter, an ordinance providing for 
compensation to councilmen is inva- 
lid, where the charter provides none, 
Bardsley vy. Sternberg, 17 Wash. 243, 
49 P 499. 

62. Koons-v. Richardson, 227 Ill. 
A. 477; Borden v. Goldsboro, 173 N. 
C. 661, 92. SE 694. 

[a] Void contract.—A city engi- 
neer, who was employed by, and 
rendered services to, a city under a 
void contract, providing for his com- 
pensation at a percentage of the cost 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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official services rendered by him,** for the reason 
that, if a person accepts a public office for which 
no salary or compensation is fixed by law, any 
services rendered by him are gratuitous and no 
recovery can be had therefor.6* Where a statute 
provides that officers.shall serve without compen- 
sation, an ordinance fixing a salary for such officers 
is void.®> But where a statute prescribes that the 
salaries for certain officers shall be fixed by ordi- 
nance and that such ordinance shall not be repealed 
except in the manner prescribed by the statute, a 
limitation in the ordinance fixing a time at which 
it would automatically expire is void and separable, 
and the salaries so fixed remain in force until a 
new ordinance is duly passed as required by the 
wen & 

De facto officer generally. Since the right to a 
salary, fees, or other compensation attached to a 
municipal office follows the true title,°’ a de facto 
officer is, in general, not entitled thereto and can 
maintain no action therefor.®® Posssession under 
color of right, it has been said, may well serve as 
a shield for defense; but cannot, as against the 
public, be converted into a weapon of attack, to 
secure the fruits of the usurpation and the inei- 
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dents of the office.6® And a municipal officer who 
has been legally elected to an office and has executed, 
a bond and taken the oath of office required by 
law, and who is able, ready, and willing to discharge 
the duties of the office, can enjoin the municipal 
authorities from paying the salary to which he is 
entitled. to some person who has, without right or 
authority, taken possession of the office, and to 
whom the municipal authorities, without right or 
authority, are paying the salary of the office.7° On 
the other hand, one who has accepted the salary of 
an office will be deemed a de facto officer so as to 
preclude him from recovering compensation beyond 
that attached to the office.“1 Where, however, there 
is no de jure officer, and no other claimant for the 
place, a de facto officer who, in good faith, has 
possession of the office and has discharged the duties 
pertaining thereto, is legally entitled to the emolu- 
ments of the office and may, in an appropriate ac- 
tion, recover the compensation attached to the 
office.7? And where one, not duly qualified, has been. 


| appointed to an office, and had performed valuable 


services for the municipality, a moral obligation is 
created in his favor which will sustain an ordinance 
f the councils of the municipality appropriating a 


of a public improvement, is not en- 
titled to receive such compensation 
as to any amount actually earned by 
him, on the ground that the taxpayers 
must do equity, since such taxpayers 
were not parties to the contract. 


Koons v. Richardson, 227 Ill. A. 
A477, 
[b] In New Jersey, Gen. St. p 


2123 § 8, concerning salaries of of- 
ficers in cities and townships, autho- 
rizes an agreement requiring the of- 
ficer to perform his duties for a 
compensation limited to the value of 
the services that may be rendered 
and without any stipulated salary. 
Tice v. New Brunswick, 73 N. J. L. 
615, 64 A 108. 
63. Cal.—Woods v. Potter, 8 Cal. 
Ay, 41,95 Pi LL25. 
227 Ill. 


Cook v. Marseilles,’ 139 Ill. 


‘Ind.—Watts v. Princeton, 49 Ind. 
A. 35, 96 NE 658. 
ee _—Louisville v. Baird, 15 B. Mon. 

6 

La.—Bosworth v. New Orleans, 26 
La. Ann. 494. 

Me.—Stephens vy. Old Town, 102 Me. 
21, 65 A 115; Goud v. Portland, 96 Me. 
125. 51 A 820. 


Mass.—Amerige v. Saugus, ~208 
Mass. 51, 94 NE 297. 

Mich.—Barrus y. Engel, 186 Mich. 
540, 152 NW 950. 

N. J.—McHwan vy. West Hoboken, 
ASV ee lo ers 4rcA. SiO} 

N. Y.—Peo. v. Dooley, 169 App. 


Div. 423, 155 NYS 3826; Wittmer v. 
New York, 50 App. Div. 482, 64 NYS 
170; Haswell v. New York, 9 Daly 1 
faff 81 N. Y¥. 255]; O’Connor v. New 
York, 48 Misc. 407, 95 NYS 504. 

N. C.—Borden v. Goldsboro, 173 _N. 
GC. 661, 92 SH 694, 695 [cit Cyc]. 

Oh.—Delaware v. Mathews, 13 Oh. 
CiryCto Nv S539) 82) Oh ;Cir, it) 408 
[aff 82 Oh. St. 423 mem, 92 NE 1119 
mem]. 

Okl.—Rackley v. Purcell, 40 Okl. 
186, 137 P 100; Johnston v. Carrico, 
38 Okl. 804, 135 P 11. 

Pa.—Robbins v. Wilkes-Barre, 37 
Pa. Super. 382. But see Krampf vy. 
Ashland, 42 Pa. Co. 285 (holding that 
a chief burgess may be compensated 
without an ordinance fixing his sal- 
ary where such officers have been so 
compensated for many years). 

Tex.—Brownwood v. Farmer, 3 Tex. 
A. Civ. Cas. § 350. 

Wis.—Gilbert-Arnold Land Co. v. 
Superior, 91 Wis. 353, 64 NW 999. 

Eng.—Thomas vy. Devonport, [1900] 
Qin B kG: 

[a] ‘Quantum meruit (1) cannot 


be maintained. Koons v. Richard- 
son, 227 Ill. A. 477; Stephens v. Old 
Town, 102 Me’ 21, 65° A 115: (2) 
Mayor cannot recover compensation 
as such on the ground of implied 
contract to pay what his services 
were reasonably worth. Rackley v. 
Purcell, 40 Okl. 186, 137 P 100. 

{[b] Token of appreciation.—As 
the municipal act does not contem- 
plate the payment of a salary to a 
mayor, the resolution of the cor- 
poration of a town passed at the 
last meeting of the year to present 
a complimentary address to the 
mayor, who had held the position for 
several years, and was about to re- 
tire from it, and to grant to him the 
sum of sixteen hundred dollars as a 
small token of their appreciation of 
his long and faithful services, and 
authorizing the chairman to sign an 
order upon the treasurer for that 
sum, and a by-law directing the pay- 
ment of this sum by the treasurer 
were beyond the power of the cor- 
poration. McLean v. Cornwall, 31 
UEC @e B27 34: 

[ec] In Ontario, it has been held 
that where a by-law appoints an of- 
ficer, but does not fix his salary, the 
law will fix it at a reasonable sum, 
regard being had to the services per- 
formed. Bogart v. Seymour Tp., 10 
Ont. 322. 

64. Koons v. Richardson, 227 Ill. 


A. 477. 
Johnston v. Carrico, 38 Okl. 


65. 
OEY Sileis) dee ail ‘ 

66. Lewis v. Jane, 129 Miss. 475, 
476, 92 S 625 (under a statute pro- 
viding that the salary of the com- 
missioners under the commission 
government plan for governing cities 
shall be fixed by an ordinance ap- 
proved by the qualified electors, and 
“when once such ordinance shall have 
been passed, published and approved 

the same shall not be altered or 
repealed, unless the ordinance so 
amending or repealing the same be 
approved and ratified by the qualified 
electors,’ it was the duty to fix the 
salary permanently, and the commis- 
sioners had no power to fix a limita- 
tion at which it would automatically 
expire, and such limitation is void 
and separable, and the salaries so 
fixed remain in force until a new 
ordinance is duly passed as required 
by this act). 

67. See supra text and note 59. 

68. Hawaii—Kalakiela v. Bicknell, 
22 Hawaii 215. 

Me.—Ducharme v. Biddeford, 110 
Me. 6, 85 A 157; Andrews v. Portland, 
79 Me. 484, 10 A 458, 10 AmSR 280. 


Mo.—Sheridan v. St. Louis, 183 Mo. 
25, 81 SW 1082; State v. McDonnell, 
(A.) 280 SW 66. 

N. Y.—Dolan v. New York, 68 N. Y. 
274, 23 AmR 168. 

N. C.—Darby  v. Wilmington, 76 
NEN@aas. 

Oh.—State v. Hshelby, 2 Oh. Cir. Ct. 
468, 1 Oh. Cir. Dec. ‘592. 

Pa.—Philadelphia v. Given, 60 Pa: 


L3¢s Come uve Slifer, - 25." Pa. "23. 64. 
AmD 680; Jones v. Easton, tei ege ly 
IDTStapOos 

[a] Under unconstitutional stat- 


ute.— Where plaintiff acted as regis- 
trar of voters preliminary to an elec- 
tion held under an act which is un- 
constitutional, he cannot recover the 
value.of his services in an, action 
against the. city. Darby N. W ilming- 
ton, iGo N.C. 1332 

[b] Who are de facto officers.— 
(1) A municipal officer, unless he has 
duly qualified, is to be -deemed a de 
facto officer, and, although perform- 
ing the duties relating to the office, is 
not entitled to compensation there- 
for.: State v. HEshelby, 2 ‘Oh. Cir, Ct. 
468, 1 Oh. Cir. Dec. 592; Philadelphia 
Vv. Given, 60 Pa. 136; Com. v. Slifer, 
25° Pa. Oey 64 AmD 680. (2) But a 
municipal officer is not deprived of 
his right to compensation for services 
rendered, because of a’ defect in the 
manner of his appointment, in the 
absence of objection -to‘’*his. services 
by the city, and of any other rightful 
claimant. Cousins. v. Te ee LCr, 67 
N. H. 229, 38 A 724. 

69. Lampe v. Newport, 173 Ky. 
177, 190 SW 678; Throop Public Of- 
ficers § 517 

70. Lampe Vv. Newport, DEV, Tey 
WT LO SW 67.8: 

71. Edwards v. Kirkwood, 162 Mo. 
A, 576,142 SW 109%); 

72. Blackburn v. Oklahoma City, 
1 OkI.- 292, 31 P 782, 33:P 708; Peter- 
son v. Benson, 38 Utah. PANGS «ALLER AE? 
801; 32 LRANS 949, AnnCasi913B 
640: State v. Kotecki, 155 Wis. 66, 
144 NW 200; State v. Kelly, 154 Wis. 
482, 143 NW 153. .But see Hulbert 
v. Craig, 124 Mise. 273, 207 NYS 710 
[aff 213 App. Div. 865 mem, 209 NYS 
850 mem (aff 241.N. Y. 525 mem, 150 
NE 539 mem)] (holding that the 
president of the: board of aldermen, 
whose office was vacated under the 
Greater New York Charter, by. ac- 
cepting an office under a statute, was 
not entitled to salary as de facto of- 
ficer of city, although he continued to 
perform the duties of the office, and 
aIthoueu there was am oie claim- 
ant). 

Holding over see infra § 1145 
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proper sum for the pcre of the services ten- 
But it has been held that an unlicensed 
attorney who has been appointed as a city attorney, 
not being an officer de jure, is not entitled to recover 


dered.** 


the salary provided by ordinance 


nance prescribes duties such as are performed only 


by a licensed attorney.’* 


Incident to office, not contractual right. An officer 
whose salary is fixed by law is entitled to that 
salary, not as under a contract of employment but 
as incident to the office,7® and he cannot be deprived 
of it so long as he holds the office,*® although it has 
been held that such a claim is in legal effect upon 
an‘express contract where based on an enforceable 
obligation of the city, although entered into under 


statutory authority.”” 


Compelling provision for salary. Where officers 
have been appointed to offices established by law, 
the salaries of which are fixed by statute, mandamus 


1 
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where the ordi- 
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for such salaries,’® notwithstanding a charter pro- 
vision forbids an officer from incurring any expense, 
‘unless an appropriation covering it shal] have been 
previously made.*® 

Misappropriation by a treasurer of funds in- 
tended for the payment of salaries of local officials 


and employees does not deprive the latter of the 


municipality.®° 
Office. 


until there has 


right to demand payment of their salaries by the 


[§ 1139] (2) Pending Determination of Right to 
A de jure officer who is illegally kept out 
of his office cannot recover the emoluments thereof 


been a judicial determination es- 


tablishing his right to the office,*1 but after such 
determination he may recover salary for the period 


for which he was prevented from performing his 


official duties,” 


and performing 


will lie to compel a board of estimate to provide 


73. Justice v. Philadelphia, 37 Pa. 
Super... 267. 

{a] A law clerk appointed by a 
city sclicitor without having passed 
the civil service examination was 
within this rule. Justice v. Phila- 
delphia, 37 Pa. Super. 267. 

74. Baxter v. Venice, 271 Ill. 233, 
234, 111 NE 111 [aff 194 Ill. A. 62). 

“The statute provides no qualifica- 
tion for a city attorney, except that 
he shall be a qualified elector of the 


- eity and shall have resided therein at 


least one year next before his elec- 
tion. Neither dons the law prescribe 
the duties of the city attorney, but 
they are left to implication. . A 
reasonable interpretation of the re- 
quirement is that the city attorney 
should give advice and counsel upon 
legal questions to the city and its 
officers and should represent the city 
in the courts and in the preparation 
and trial of cases for it. He could 
not represent the city in a court of 
record unless he was a licensed at- 
torney.” Baxter v. Venice, supra. 

75. See cases infra note 76. 

76. Ill.—Peo. v. Bradford, 267 Ill. 
486, 108 NE 732; Gathemann v. Chi- 
cago, 263 Il. 2.92, 104 NE 1085 [aff 
182 Ul. A. 210). 

Ind.—Terre Haute y. Burns, 69 Ind. 
A. 7, 116 NE 604; Douglass v. Rights, 
68 Ind. A, eas 119 NE 1017. 

Ky. —Gibbons v. Young, 1 Ky. Op. 
318 

Mo.—Luth v, Kansas City, 203 Mo. 
A. 110, 218 SW 901. 

Mo nt.—Wynne v. Butte, 45 Mont, 


417, 123 P. 631. 

N. H.—Cousins v. Manchester, 67 
N. H. 229,.38 A 724. 

N. Y.—Fitzsimmons v. Brooklyn, 
102 N- Y. 536, 7 NE 787, 56 AmR 
835; O’Donnell v. New York, 128 App. 
Div. 186, 112 NYS 760; Grieb v. Syra- 
cuse, 94 App. Div. 133, 87 NYS 1083. 

Oh.—Thomas v. Hamilton County, 
88 Oh. St. 489, 104 NE 536; Osborne 
v. Columbus, 3 OhNPNS 1. 

Va.—Hampton v. Jones, 105 Va. 
306. 54 SE 16. 

Wash.—Rhodes y. Tacoma, 97 
Wash. 341, 166 P 647. 

N. S.—Re Pelton, 47 N. S. 108, 11 
DomLR 623. 

{a] An assistant city solicitor 
who is designated by the city solici- 
.tor to act as prosecuting attorney of 
the police court, and who performed 
the duties of such position, is en- 
titled to the prescribed compensation 
therefor. 'Thomas v. Hamilton Coun- 
ty, 88 Oh. St. 489, 104 NE 536. 

[b] Mere irregularity of appointee, 
not having his bond approved by the 
council, is not a ground for ‘refusing 
the salary, the only objection being 
by previous holder who was removed. 
Douglass v. Rights, 68 Ind. A. 111, 
DUO EN Heh Wee 

77. See cases infra this note. 


[a] In Massachusetts (1) the ac- 
tion of a municipality in fixing the 
compensation of an officer or em- 
ployee by vote or other appropriate 
proceeding renders it liable on the 
obligation so created. Hooker . v. 
McLennan, 236 Mass. 117, 127 NE 
626. (2) The right of a public officer 
to compensation, although statutory, 
can be assigned before the services 
have been fully performed, such a 
right being ‘“‘property.” Hooker v. 
McLennan, supra. 

78. See Mandamus § 307 et seq. 

79. Peo. v. Prendergast, 219 N. Y. 
Ee (perme a BE le 860. 


BO Us Sie: Concepcion, 11 Philip- 
pine 90. 
81. Terre Haute v. Burns, 69 Ind. 


A. 7, 116 NE 604; McVeany v. New 
York, 80 N. Y. 185, 36 AmR 600, 59 
HowPr 106. 

{a] Reason for rule.—The general 
rule is that when a de facto officer 
is in possession of such office, and 
discharging its duties under color of 
right, a person claiming to be the de 
jure officer, and as such entitled to 
the possession and control of such 
office, cannot maintain an_ action 
against the city or municipality for 
the salary attached to such office, 
without first establishing his right 
to the office by quo warranto proceed- 
ings, on the theory that to permit him 
so to do would involve the determi- 
nation of the title to an office in a 
collateral proceeding to which the 
person in charge of the office under 
color of right was nota partys Terre 
Heute v. Burns, 69 Ind. A, 7, 116 NE 
60 

[b] In Montana the statute pro- 
vides that when the title of a public 
office is contested, the salary cannot 
be paid until proceedings have been 
finally determined. Wynne v. Butte, 
45° Mont.’ 417, 123 P 5381. 

82. Colo.—Thompson v. Denver, 61 


eer 470, 158 P 3809, AnnCas1918B 
915. 
‘ Mo.—State v. Kansas City, 261 SW 
15. 

N. Y.—McVeany v. New York, 80 
N. Y. 185, 36 AmR 600, 59 HowPr 
106; Dolan v. New York, 68 N. Y. 


274, 28 AmR 168. 

Pa.—Philadelphia Ve RAM ey i ea, 
Cas. 390, 2 A 505. 

Tenn.—State v. Grindstaff, 144 
ieee 554, 284 SW 510. 

Tex.—San Antonio v. Steingruber, 
(Civ, A.) 177 SW 1023. 

{a] Failure to take oath or give 
bonds promptly does not affect right. 
—Where, after a contested election, 
the court decreed a party elected and 
entitled to the emoluments of the 
office, which decree was affirmed by 
the supreme court, and the party 
duly commissioned by the governor, 
the fact that he did not take the 


oath or. give the bond until long after! 


except where the same has been 


actually paid to an officer de facto holding office 


the duties,** providing such pay- 


the date of election does not bar his 
right to recover the full amount of. 
the salary, to be computed from the 
date of election. Philadelphia  v. 
Rink, 1 Pa. Cas. 390, 2 A 505. 

83. Ala.—Coe v. Dothan, 19) Ala: AS 
33, 94S 186. 

Colo.—Denver vy. Marselis, 67 Colo. 
3864, 176 P 951. 

Ind.—Terre Haute v. Burns, 69 Ind. 
A. 7, 116 NE 604. 

Ky.—Lampe v. Newport, 173 Ky. 
177, 190 SW 678; Walters v. Paducah, 
123 SW 287. 


La.—Michel v. New Orleans, 32 
La. Ann. 1094, 

Mich.—Scott v. Crump, 106 Mich. 
288, 64 NW 1, 58 AmSR 478. 

N. J.—McDonald v. Newark, 58 


NAIA; 382 CAS 842 

N. M.—Wilkerson v. Albuquerque, 
25 N. M..599, 185°P 547. 

N. Y¥.—Stemmler v. New York, 179 
N. Y. 473, 72 NE 581; MeVeany v. 
New York, 80 N. Y. 185, 36 AmR 600, 
59 HowPr 106; Dolan v. New York, 
68 N. Y. 274, 28 AmR 168; Smith v. 
New York, 37 N. Y. 518; O’Donnell v. 
New York, 128 App. Div. 186, 112 NYS 
760; Demarest v. New York, 74,Hun 
517, 26 NYS 585 [aff 147 N. Y. 2038, 41 
NE 405}; Peo. v. Brennan, 45 Barb. 
457, 30 HowPr 417; New York vy, 
Voorhis, 129 NYS 832. 


Oh.—State v. Eshelby, & Oh. Cir. 
Ct. 468, 1 Oh. Cir. Dec. 59 
Utah:—Kendall  v. Rion. 13 


Utah 226, 44 P 1034. 

{a] Statute providing for such 
payment unconstitutional.—A statute 
making the city of New York liable 
for the unpaid salary of a de jure 
officer where it has paid the salary to 
a de facto officer who has performed 
the duties of such office is within 
the prohibition of the constitution, 
prohibiting the legislature from 
granting extra compensation to pub- 
lic officers. Stemmler. v. New York, 
179. Ni YY: 4738,,72') NB. 581 

[b] Notice of pendency of action 
immaterial. When one candidate for 
city comptroller is given the office by 
virtue of the decision of a board of 
canvassers, payment of salary to him 
prior to a judgment of ouster in favor 
of the other candidate will bar re- 
covery of salary by the latter for 
such time as the former occupied the 
office and received a salary therefor, 
and it makes no difference that the 
city had notice of contest or that 
members of the city council were ex 
officio members of the canvassing 
board, there having been no fraud on 
their part. Scott v. Crump, 106 Mich. 
288, 64 NW 1, 58 AmSR 478. 

[c] Municipality is protected from 
a second payment of compensation 
once paid to one actually discharg- 
ing the duties of an office, under color 
of title, whether the compensation 
was fixed by fees payable from the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment is made in good faith.¢ And since salary is 
an incident of the office and not a matter of con- 
traet,S> the earnings of a city officer, wrongfully 
excluded from his office, in other employments dur- 
ine the time of his exclusion, cannot be charged 
against his claim for salary.*® It has, however, 
been held that payment to a de facto officer does 
not affect the right of a party legally entitled to 
the office.8? After such adjudication any amount 
for services rendered not paid to the intruder is 
payable to the one adjudged the de jure officer,*® 
and where, after the adjudication and notice thereof 
to the disbursing officer, the intruder still continues 
to perform the duties of the office, the compensation 
therefor belongs to the de jure officer and he may 
maintain an action therefor against the munici- 
pality, although the disbursing officer has paid it to 
the intruder.’® Where a statute provides that, when 
the title of a public office is contested, the salary 
cannot be paid until proceedings have been fully 
determined, it is no defense to an action by a city 
officer for his salary during the time he was wrong- 
fully deprived of his office that the salary had 
been paid to a de facto officer after the commence- 
ment of quo warranto proceedings by complainant,®® 
and this is so although the city, through the failure 
of an official to perform his statutory duty, received 


municipal treasury for the specified 
Service rendered or by an annual sal- 89. 
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Y. 185, 36 AmR 600, 59 HowPr 106. 
McVeany v. New York, supra; 
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no notice of the proceedings.®* 

[§ 1140] (3) During Period of Suspension. An 
officer who is arbitrarily suspended without cause, 
but not removed, is entitled to his salary during 
the period of suspension,®? except where it was paid 
to a de facto officer performing the duties of the 
office.°* But an officer of a:municipal corporation 
cannot rest his right to recover for services ren- 
dered upon contract,®* and although wrongfully sus- 
pended, he cannot, without taking proper steps to 
have himself reinstated, compel the municipality 
to pay him compensation for such period.®® Where 
an officer has been legally suspended for cause, he 
cannot recover for services which he did not per- 
form, and had no right to render.°® Under an 
ordinance providing that an officer shall not receive 
any compensation during the time he is suspended 
by the mayor for a supposed offense, nor until the 
council decides the case, one who is suspended is 
entitled, on acquittal and reinstatement, to his sal- 
ary during the time of suspension,®? although an- 
other officer was appointed to perform his duties 
during such period.®§ 

[§ 1141] (4) Failure To Perform Duties. In 
the absence of a provision to that effect,?® mere 
neglect of duty on the part of a municipal officer 
to perform his official duties,’ without any affirma- 


formity with the law, since, if the 
leave gran.ed was not. lawful, no 


ary payable at recurring periods, and, 


also whether the office is held by ap- 
pointment or by election. McVeany 
v. New York, 80 N. Y. 185, 36 AmR 
600, 59 HowPr 106. 

[ad] Mandamus will not Lie to re- 
strain payment to an officer de facto 
before restoration of the former in- 
cumbent to office. Peo. v. Brennan, 
45 Barb. (N. Y.) 457, 30 HowPr 417. 

84 Luth v. Kansas City, 203 Mo. 
A. 110, 218 SW 901. 

[a] YWlustration.—Where a city, 
knowing that the question of title to 
an office was pending in the supreme 
court, procured the dismissal of the 
appeal, and, after notice that plain- 
tiff would file a motion to set aside 
the dismissal, and after such motion 
was in fact filed, paid back salary 
which it had been withholding, to the 
other claimant, it did not act in good 
faith, so as to prevent recovery of the 
salary by plaintiff, who had title to 
the office. Luth v. Kansas City, 203 
Mo, A. 110, 218 SW 901. 

S5. See supra § 1138. 

26. Wynne vy. Butte, 45 Mont. 417, 
AZZ CP 531. 

87. San Antonio v. Steingruber, 
(Bex: Cive AN ai Siw’ 2023) 1026. 

“An examination of the cases dis- 
closes that, even in jurisdictions in 
which it is held that the salary is in- 
cident to the title to the office and 
not to its occupancy and exercise, it 
has been held that payment of the 
salary to a de facto officer is a good 
defense to an action by the de jure 
officer to recover the same salary 
after he has acquired or regained pos- 
session. The courts so holding base 
their action upon the ground that it 
is in accord with public policy. We 
have considered the cases cited, and 
conclude that in a case like this the 
fact alone that the salary is paid to 
a de facto officer should not affect 
the rights of the party legally en- 
titled to the office. In a case where 
the de jure officer is wrongfully 
ousted, to hold that the mere fact 
that the salary is paid to a de facto 


officer should deprive the de jure of-. 


ficer of his right to recover the same, 
regardless of whether or not such 
payment was made over his protest 
and despite reasonable efforts to pre- 
vent it, would be unjust, and we do 
not think such a rule should be an- 
nounced by our courts.” San An- 
tonio v. Steingruber, supra. 

88. McVeany v. New York, 80'N. 


New York v. Voorhis, 129 NYS 882. 
{a] The city must look to the de 

facto officer for reimbursiement.— 

New York v. Voorhis, 129 NYS 832. 

SG. Wynne v. Butte, 45 Mont. 417, 
123 P 531. 

91. Wynne v. Butte, supra. 

92. Emmitt v. New York, 128 N. 
Y..117, 28 NE 19; Gregory v. New 
York, 118 N.Y. 416) 21 NE 119, 3 
LRA 854; O’Neill v. New York, 81 
Mise. 453, 143 NYS 431. Compare 
Steubenville v. Culp, 38 Oh. St. 18, 43 
AmR 417 (holding that an officer 
suspended without cause is not en- 
titled to compensation for the period 
during which he was’ suspended, 
where the statute declares that the 
suspension creates a vacancy and pro- 
vides how that vacancy shall be filled). 

93. Thompson v. Denver, 61 Colo. 
470, 158 P 309, AnnCas1918B 915. 

94. See supra § 1138. 


95. Osborne v. Columbus, 3 OhNP 
NS 1. 
[a] Agreement to pay wages dur- 


ing suspension.—An agreement of an 
officer of the city of Seattle to pay 
wages to suspended empioyee dur- 
ing the suspension period, if acquit- 
tal of a criminal charge for which 
he was suspended followed, is not 
binding on the city. Se v. Seattle, 
135 Wash. 505, 238 P 

96. Westberg Vv. Teer City, 64 
Mo, 493; Shane v. New York, 135 App. 
Div. 218, 120 NYS 428; O’Brien v. New 
York, 57 Misc. 639, 108 NYS 611. 

Failure to perform see intra § 1141. 

97. State v. Carr, 3 Mo. A. 6. 

98. State v. Carr, supra. 

99. Devlin v. New York, 149 NYS 
1061; Reilly v. New York, 139 NYS 718. 

{a] Leave of absence.—(1) Under 
the Greater New York Charter pro. 
viding that tne head of a city depart- 
ment, or other officer, board, or body 
vested with the power of appoint- 
ment and employment, may, upon ap- 
plication of any officer or employee 
of such department, office, or board, 
grant to such officer or employee a 
leave of absence from duty without 
pay, where a city employee left the 
city for several months without leave 
of’ absence, and upon his return ap- 
plied for leave of absence, whicn 
was granted him without pay, he 
could not recover his salary for the 
time he was absent, on the theory 
that, not having applied for leave of 
absence without pay, the leave of 
absence granted was not in con- 


leave of absence had been granted, 
and he might be dismissed for wili- 
ful abandonment of his duties with- 
out permission. Devlin v. New York, 
149 NYS 1061. (2) And even though 
he was a public officer, he could not 
recover compensation for the time 
of his absence under such circum- 
stances in view of the section autho- 
rizing any head of a department to 
make ratable deductions from the 
salaries and wages of employees and 
subordinates on account of absences 
from duty without leave. Devlin v. 
New York, supra. (3) The commis- 
sioner of bridges might deduct from 
the salary of an auditor of the de- 
partment, although his absence was 
caused by sickness. Reilly v. New 
York, 189 NYS 718. (4) *Ratable de- 
duction” means proportional, and the 
deductions should be in due or the 
Same proportion to the salary that 
the time of absence from duty with-’ 
out leave bears to'the entire time of - 
duty. Glucksman v. New York Board 
of Education, 101 Misc. 682, 167 NYS 


1075, 

1. Peo. v. Bradford, 267 Ill. 486, 
108 NE 732; Dinneen vy Bradford, 190 
Ill, A. 289, 296 {cit Cyc]; Barron v. 
Garland, (Ky.) 115 SW 789; Barron 
v. Kaufman, 131 Ky. 642, 115 SW 
787; O'Donnell v..New York, 128 App. 
Div. 186, 112 NYS 760 

“The pleadings in the case do not 
show why petitioner failed to act. 
during the five months in- question. 
If he had been absent for that length 
of time on a protracted vacation, or 
in search of health, his right to the 
salary would be undoubted. So it 
would be, if he had been confined to 
his home by a serious illness which 
unfitted him for performing. the 
duties of his office. The law affords 
a remedy against an officer who wil- 
fully refuses to perform the duties 
of his office. Moreover, the act for 
the commission form of municipal 
government provides how the elec- 
tors who are dissatisfied with a com- 
missioner may recall him. We are 
of the opinion that under the author- 
ities above cited and under the case 
stated in the pleadings, this salary 
was attached to the office and did not 
depend upon the fidelity with which 
its duties were discharged.” “Dinneen 
v. Bradford, supra. 

[a] Attendance at council meeting 
not necessary.—A statute providing 
that a member of the general council 


~ moval, 


688 [43 C.J.] 


tive action showing intention to abandon the office,” 
will not justify a refusal to pay him his salary 
unless it has been paid to a de facto incumbent.* 

[§.1142] (5) During Absence from Municipality. 
No deduction in the salary of a municipal officer 
can be made by reason of his absence from the 


city on private business.* 
[§:1143] (6) On Removal>— 


cer was wrongfully removed, the 


may on reinstatement recover from the municipal- 
ity the salary that accrued during the period of 
removal,’ unless he has acquiesced in the removal,® 
or unless‘it' appears that such salary was paid to 
a de-facto officer holding the office and performing 


shall. receive. three. dollars for a 
Stated or called meeting, but, if ab- 
sent, shall forfeit double his pay, un- 
less -absent from the city or too sick 
to attend, and that attendance of a 
member may be enforced by rules 
and ordinances, does not make at- 


~tendance of a member a condition to 


his’right to:compensation, and he is 
entitled. to receive three dollars for 
each day his’ board may be in session, 
whether‘present or not,’ but, if absent 
without statutory excuse, he is liable 
to forfeit double his pay. Barron v. 
Garland; (Ky.) 115 SW 789; Barron 


A Kaufman, LL Ky. 642, 115° SW 
108 NE 732. 
New York, 
4. Dinneen vy. Bradford, 190 Ill. aA. 
289, 


187. 
& Peo:.~v. Bradford, 267 Ill. 486, 
3. O'Donnell v. 128 

pep Div. ‘186,112 NYS 760. 

296 [cit Cyc]; Bates v. St. Louis, 


453 -Mo. 18," 54 SW 439, 77 AmSR 
701. 
[a] Roasch for rule.—The right 


of an officer to his fees, emoluments, 
or salary is such only as is prescribea 
by statute; and while he holds the 
office such right is in no way im- 
paired by his occasional or protracted 
absence from his post, or neglect of 
his duties. Such derelictions find 
their corrections in the power of re- 
impeachment, and punishment 
provided by law. Bates v. St. Louis, 
153 Mo: 18..54,SW_ 439, .77 AmSR 
701 [quot ‘Throop Public Officers § 
500] 


{b] In St, Louis the Charter pro- 
viding that the président*of the coun- 
cil or speaker of the house of dele- 
gates, if the former is absent, shall 
perform the duties of mayor in case 
of the absence of the mayor, and 
“shall receive the same compensation 
as the mayor,’ while so acting, does 
not intend that the salary shall ac- 
crue to the acting officer during the 
interim or that’any deduction for per- 
sonal private absences shall be made 
from the mayor’s salary. Bates v. 
St. Louis, 153 Mo. 18, 54 SW 439, 77 
AmSR 701. 

5. Removal generally see supra §§ 
1079-1137. 

6 Brunswick v. Fahm, 60 Ga. 109; 
Hay v. Pleasure Driveway, etc., Dist., 
181 Ill. A. 23; Turner v. Chicago, 76 
Ill. A. 649; Mandell v. New Orleans, 
21 La. Ann. 9; Lethbridge v. New 
York, 133 N. Y. 232, 30 NE 975; Shane 
v. New York, 135 App. Div. 218, 120 
NYS 428. 

[a] Where a municipal officer is 
thrown into prison on a criminal 
charge, and thereby incapacitateu 
from discharging his duties, and an- 
other is elected, he cannot upon his 
acquittal recover the salary for the 
balance of his term. Brunswick v. 
Fahm, 60 Ga. 109. 

7. Cal.—Cutten v. McCarthy, 160 
Calees809 LL eee Zee. 

Colo.—Denver Civ. Serv. Commn., v. 


Casey, 67 Colo. 398, 181 P 193. 


(a) Legal Removal. 
An incumbent of a municipal office legally removed 
therefrom is not entitled to the compensation at- 
tached to the office after such removal.® 

[§ 1144] (b) Wrongful Removal. Where an offi- 
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rule is that he 


Ga.—Rome v. Reese, 19 Ga. A. 559, 
91 SE 880. 

Ill.— Chicago v. Luthardt, 191 Ill. 
516, 61 NE 410; Chicago v. Bullis, 138 
Ill, A. 297 [rev on other grounds 235 
Ill. 472, 85 NE 614]; Chicago v. Fitz- 
maurice, 138 fll, A. 939 [rev on other 
grounds 242 Ill. 572, 90 NE 304]. 

La.—State v. Jordan, 149 La. 312, 
89 S 15. 

i Mose oap te vy. Kansas City, 261 SW 


N. Y.—Cantwell v. New York, 75 
Mise. 335, 135 NYS 285; Padden v. 
New York, 45 Misc. 517, 92 NYS 926; 
Kastor v. New York, 39 Misc. 709, 80 
NYS 952. 

Tex.—Braden v. San Antonio, ¢Civ. 
A.) 216 SW 282; San Antonio v. Stein- 
gruber, (Civ. A.) 177 SW 1023. 

fa] He is not a laborer within the 
meaning of a statute providing that, 
if a laborer is discharged without 
serious ground for complaint, he may 
recover salaries he would be entitled 
to receive had the full term of his 
service expired. State v. Jordan, 149 
a.2312, 9890S ab. 

{b] Burden of proof.—In an ac- 
tion by a removed city officer to re- 
cover salary, the burden is upon such 
officer, so claiming, to show that rea- 
sons for his dismissal, filed by the 
mayor in compliance with the pro- 
visions of the city charter, were not 
the true reasons for the dismissal. 
Braden v, San Antonio, (Tex. Civ. A.) 
216 SW 282. 

[ec] Abolition of office after re- 
moval therefrom.—(1) Where a civil 
service employee who is chief of his 
class and highest in examination and 
oldest in service and certification, was 
wrongfully dropped when necessary 
to drop a member of the same class 
from the pay roll, he may recover for 
months he was wrongfully kept from 
service up to the date of abolition of 
the office, although he stated his de- 
Sire to serve at the salary of a mem- 
ber of such class. Denver Civ. Serv. 
Commn. y. Casey, 67 Colo, 398, 181 P 
193. (2) The clerk of a department 
of the city of New York which was 
abolished on Jan. 1, 1902, was un- 
lawfully dismissed therefrom on Aug, 
20, 1901, and was reinstated on Jan. 
27, 1902, and reémployed June 10, 
1902, at the same salary by the presi- 
dent of the borough on whom the 
duties of the department had de- 
volved. It was held, under L. (1901) 
ce 456 § 1543, providing that a person 
legally holding the office or filling the 
position abolished shall be suspended 
without pay, that the clerk was not 


entitled to salary from Jan, 1, 1901 
to June 10, 1902. Kastor v. New 
York, 39 Misc. 709, 80 NYS 952. 

8. Thomson v. New York Bd. of 
nce pam 201° (Ne “Ye 46%,5 94 (NE 

9. Ala.—Coe v. Dothan, 19 Ala. 
A. 33, 94 S 186. 

Colo.—Thompson y. Denver, 61 
Colo. 470, 158 P 309, AnnCas1918B 
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the duties,® but the latter ° exception is not ap- 
plicable where no one is especially appointed in © 
place of a de jure officer,1° or where the salary 
was not in good faith paid to the de facto officer.1 ~ 
And it is no defense to an action by the officer 
for his salary that it has been paid to another, 
unless the other was a de facto officer.’” 
that the salary was transferred to a general fund 
and kept by the city will not.prevent recovery on 
the ground that the salary was paid to another.'? 

Necessity of reinstatement. It is generally held 
that the title to an office cannot be tried in an 
action to recover the salary incident thereto, and 
that reinstatement by a competent legal tribunal 
in direct proceedings for that purpose is a condi- 
tion precedent to the right of recovery,'* although 
it is held in some jurisdictions that an officer wrong- 
fully removed may bring suit against the munici- 


The fact 


915. 

Ga.—Savannah v. Monroe, 22 Ga. A, 
285, 96 SE 500. 

Me.—Andrews v. se beeen 79 Me. 
484,10 A 458, 10 AmSR 280 

N. Y.—Martin v. New York, 176 
N. Y. 371, 68 NE 640; Sutliffe v. New 
York, 132 ARP. Div. $3h, LEEANYS 
S135 O’Donnell v. New York, 128 App. 
Div. 186, 112 NYS 760; Martin v. 
New York, 82 App. Div. 35, 81 NYS 
412 [aff 176 N. Y. 371, 68 NE 640]; 
McManus vy. Brooklyn, 5 NYS 424. 

But see State v. McDonnell, (Mo. 
A.) 280 SW 66 (holding that the city’s 
good faith payment of salaries to dé 
facto officers does not affect lability 
to de jure officers illegally ousted); 
San Antonio v. Steingruber, (Tex. 
Civ. A.) 177 SW 1023, 1026 (where 
it was said: “In a case where 
the de jure officer is wrongfully 
ousted, to hold that the mere fact 


‘that the salary is paid to a de facto 


officer should deprive the de jure 
officer of his right to recover the 
same, regardless of whether or not 
such payment was made over his 
protest and despite reasonable efforts 
to prevent it, would be unjust, and 
we do not think such a rule should be 
announced by our courts’’). 

[a] Payment after notice.—An of- 
ficer who has been prevented from 
performing the duties of his office 
by an illegal removal by the munici- 
pal authorities is still an officer de 
jure, and. may recover from the city 
his salary for the period of removal, 
although it has been paid to an of- 
ficer de facto appointed to fill the as- 
sumed vacancy, provided the mu- 
nicipal authorities had knowledge of 
his claim therefor prior to such pay- 
ment. Andrews v. Portland, 79 Me. 
484, 10 A 458, 10 AmSR 280. 


10. Macon v. Bunch, 156 Ga. 27, 
118 SE 769. 
11. Macon y. Bunch, supra. 


12. North v. Battle Creek, 185 
Mich. 592, 152 NW 194; State v. Kan- 
sas City, (Mo.) 261 SW 115. 

[a] MIllusitration.—Where a clerk 
of the board of public works was 
wrongfully ousted from his office, and 
was paid no salary by the city while 
ousted, the city could not lawfully 
appropriate the salary paid to him 
by the county for services as deputy 
sheriff in payment of its salary ob- 
ligation to him. State v. Kansas City, 
(Mo.) 261 SW 115. 

13. Denver Civ. Serv. Commn. v. 
Casey, 67 Colo. 398, 181 P 193. 

14. Lee v. Wilmington, 15 Del. 65, 
40 A 663; Gorley v. Louisville, 104 Ky. 
372, 47 SW 268, 20 KyL 602; Thom- 
son v. New York Bd. of Education, 
201 N. Y. 457, 94 NE 1082; Hagan v. 
Brooklyn, 126 N. Y. 643, 27 NE 265; 
Sutliffe v. New York, 132 App; Div. 
831, 117 NYS 813; McManus v. Brook- 
lyn, 5 NYS 424; Selby v. Portland, 14 
Or. °234;.12 P 377; 58 AmR: 307; Rush 
v. Philadelphia, 62- Pa, Super. 80, 84 
[eit Cyc]. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pality for his wages or salary without first having 


been reinstated.2® 
Recovery from de facto officer. 


De facto officer. 


the office.?° 


15. 
7, 100 SE 28; Gracey v. St. Louis, 213 
Mo. 384, 111 SW 1159 [foll Williams 
v. St. Louis, 213 Mo: 403, 111 SW 
1165; Butterfield v. St. Louis, 213 Mo. 
402, 111 SW 1165; Basse v. St. Louis, 
213 Mo. 401, 111 SW 1165]; San An- 
tonio v. Newnam, (Tex. Ciy. A.) 201 
SW 191. 

See supra text and note 9. 

17. Savannah v. Monroe, 22 Ga, A. 
285, 96 SE 500; Sutliffe v. New York, 
132 App. Div. 831, 117 NYS 813; Peo. 
v. Brennan, 45 Barb. (N. Y.) 457, 30 
HowPr 417; ColJins v. Scannell, 101 
Misc. 601, 168 NYS 720; New York v. 
Voorhis, 129 NYS 832. 

18 Gilbert v. Paducah, 115 Ky. 
160, 72 SW 816, 24 KyL 1998; Taylor 
v. New York, 67 N. Y. 87. 

Officers holding over generally see 
supra §§ 1014, 1066. 

19. See cases supra note 18. 

[a] Office to which no compensa- 
tion attached.—wWhere a city treas- 
urer, who by law was ex officio treas- 
urer of the school fund for which, 
however, he was not entitled to com- 
pensation, continued to hold the 
school fund, his successor qualifying 
as city treasurer, but failing to qual- 
ify as school treasurer by giving an 
additional bond, it was held that the 
officer holding over was not entitled 
to compensation therefor, since if he 
was city treasurer his salary covered 
all the duties of the office, and if he 
was not, his holding of the school 
fund was an unlawful act for which 
he could not demand compensation. 
Knorr vy. Board of Education, 8 Oh. 
Dee. (Reprint) 672, 9 CincLBul 182. 

Lb In Kentucky the provision of 
St. § 3264, that the transfer of a city 
of the third class to another class 
shall not in any wise affect the rights 
and duties of any officer thereof, is to 
be read in connection with § 3172, 
being part of the act for government 
of cities of the second class; so that 
the officers of a city coming into the 
second class, like those of a city 
originally in the class, are entitled to 
hold their offices and receive the same 
compensation as before until the in- 


~duction into the office of the officers 


elected at the next regular election 
for cities of the second class. Gilbert 
v. Paducah, 115 Ky. 160, 72 SW 816, 
24 KyL 1998. 

20. Henriod v. Church, 52 Utah 
134, 172 P 701; Peterson v. Benson, 38 
Utah 286, 112 P 801, 32 LRANS 949, 
AnnCas1913B 640. 

[a] “De facto officer” and not 
“holdover.’”—-W here an ordinance in- 
creased the compensation of a city 
marshal for the term beginning at 
the expiration of the term of the then 
incumbent, such incumbent holding 
over after the expiration of the term 
for which he was elected was entitled 
to the increased compensation, he 
being a de facto officer, and not a 
“holdover” as the term is used, as 
applied to one holding a public office. 
Peterson v. Benson, 38 Utah 286, 112 


[43 C. J.—44] 


Where an officer 
wrongfully removed may not recover from the mu- 
nicipality by reason of payment to a de facto offi- 
eer,'® he may follow the salary attached to the 
office and recover it from the de facto officer. 

[§ 1145] (7) While Holding Over. 
officer continuing to perform the duties of his 
office after the expiration of his term, owing to the 
want of appointment of a successor, is to be deemed 
as holding over,'® and is entitled to compensation 
up to the time he ceases to discharge such duties.'® 

An officer holding over after the 

expiration of his term, although deemed a de facto 

officer, is entitled to the compensation attached to 
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[§ 1146] (8) After Abolition of Office. 


[43 C.J.] 689 


Where a 


municipal office is abolished,” a former incumbent 


2 


expired term,?? 


A de jure 


the duties of the office.?% 
the office is subsequently declared invalid, an in- 
cumbent who in good faith performed,?* or was 
willing to perform,*° the duties of his office, becomes 
entitled to its emoluments. 
an office is abolished without proper authority, an 
official who has acquiesced in the abolition is not 
entitled to recover his salary.?® 

[§ 1147] (9) For Particular Acts and Services. 
Compensation in the form of fees may be and often 
is allowed by statute or ordinance for the per- 
formance of a particular service.?7 


has no right to demand compensation for the un- 
even where he continues to perform 


But if the abolition of 


Nevertheless, although 


And the right 


of an officer to compensation so fixed for a particu- 


Burney vy. Boston, 24 Ga. A. Vine 32 LRANS 949, AnnCas1913B 
6 


21. Abolition see supra §§ 977-981. 

22. Colo.—Orahood v. Denver, 41 
Colo. 172, 91 P 1116 

Ky.—Gilbert v. Paducah, 115 Ky. 
160, 72 SW 816, 24 KyL 1998. 

N. Y.—Wittmer v. New York, 50 
App. Div. 482, 64 NYS 170. Compare 
Fisher v. Mechanicville, 225 N. Y. 
210, 121° NE 764 [rev 172 App.-Div. 
426, 158 NYS 908] (holding that a 
village attorney who was appointed 
for the term of one year, under the 
authority of an act incorporating a 
village, did not hold a public office in 
a village which terminated on the 
organization of the city, and could 
recover the salary as provided for by 
the contract). 

Tex.—Palestine v. West, (Civ. A.) 
37 SW 783. 

Utah.—Meissner v. Boyle, 20 Utah 
316,.50 P 1110; Heath v. Salt Lake 
City, 16 Utah 374, 52 P 602; McAllis- 
ter v. Swan, 16 Utah 1, 50 P 812. 

23. Orahood v. Denver, 41 Colo. 
172,- 91 P 1116; Gilbert v. Paducah, 
LES. Wey, 4 1605 72) SWE peiG, 24 ky i, 
1998; Wittmer v. New York, 50 App. 
Div. 482, 64 NYS 170; Meissner v. 
Boyle, 20. Utah 316, 50 P 1110; Mc- 
Allister v. Swan, 16 Utah 1, 50 P 812. 

[a] Constitutional provision against 
change of salary.—(1) The provision 
of Const. § 161, that the compensa- 
tion of no municipal officer shall be 
changed after his election or during 
his term of office, is to be read with 
§ 156, giving the power to transfer in 
the city from one class to another, 
and does not impair the power to 
abolish the municipality or the office, 
thereby depriving the incumbent of 
such office of his right to demand 
compensation for the unexpired term. 
Gilbert v. Paducah, 115 Ky. 160, 72 
SW 816, 24 KyL 1998. (2) An article 
of the constitution providing that, 
except as otherwise provided in the 
constitution, no law shall extend the 
term of any public officer or increase 
or diminish his salary after his elec- 
tion, does not restrict the people’s 
power to amend the constitution, and 
hence an article of the constitution, 
providing that the terms of all offi- 
cers of the city of Denver should 
terminate on the consolidation of the 
county and city, deprived the city 
attorney of his office and right to 
further salary, although the term for 
which he had been elected had not 
expired. Orahood v. Denver, 41 Colo. 
7 Or eon ieleliGe 

24, Frankfort v. Brawmer, 100 Ky. 
tee 37 SW 950, 38 SW 497, 18 KyL 


25. Savannah v. Monroe, 22 Ga. A. 
285, 96 SE 500; Rome v. Reese, 19 Ga. 
A. 559, 91 SH 880; San Antonio-~ v. 
Micklejohn, 89 Tex. 79, 33 SW 7385; 
Bae as v. Hindley, 72 Wash. 657, 131 

WN 

26. Wilkinson vy. Birmingham, 193 
Ala. 139, 148, 68 S 999. 

“If the commission had been wholly 


without power to abolish the office, 
and yet attempted to do so, and thus 
excluded appellant, it may be that 
none of this evidence would have 
been of any consequence; but, seeing 
that appellant’s claim to compensa- 
tion depended altogether upon an 
irregularity in the method of exercis- 
ing a power the commission very 
clearly had, that it must be presumed 
the commission undertook in good 
faith to abolish the office as unneces- 
sary or for reasons of economy in the 
administration of the municipal gov- 
ernment, and hence that, if advised 
of the objection to their method, they 
would either have reinstated appel- 
lant or expressed their will to abolish 
by a formal ordinance, we are of 
opinion that his failure to bring his 
contention, or that part of his con- 
tention which alone had merit, to the 
attention of the municipal authori- 
ties, was competent, relevant, and of 
some materiality as tending to show 
that he acquiesced in the authority of 
the resolation; and, if he acquiesced 
in the abolition of his office, his claim 
to the salary was lacking in legal 
support or justification, although his 
acquiescence may have been qualified 
and affected by an erroneous and 
wholly untenable notion that he could” 
not be deprived of the salary, though 
the office were legally abolished.” 
Wilkinson y. Birmingham, supra. 
2i7. Cal.—Sierra Madre v. Lehmer, 
20 Cal. A. 377, 129 P 287; Corona v 


AR 207 Cali Ang 23 te eal Se 
Conn.—Smith y. Waterb 

ConneleneA 7 USER ees 
Ga.—Norman v. Wynne, 136 Ga. 


Aeet aele ets 
.—Peavler v. Mt. Vernon, 158 Tl. 
A. 610. : 

La.—Hiestand v. New Orleans, 14 
La. Ann. 330. 

Mo.—Boucher v. Moberly, 74 Mo. 
113; State v. Ryan, 2 Mo. A. 303. 

N. J.—Paterson v. Gall, 87 N. J. L 
189, 94 A 594. ; 

N. Y.—Sutherland y. Rochester, 189 
ING 4G HUE eye” INGO SIYfal. 

Pa.—Pittsburgh v. O’Brien, 239 Pa. 
60, :86 A 6515" Mey’s “App. 68 Pat 
Super. 40; Altoona City v. Koch, 52 
Pa. Super. 431; Chester v. Elliott, 23 
Pa. Dist. 600; Stout v. Reading, 22 
Par Dist-s9 oie 

Tex.—Austin v. Johns, 62 Tex. 179: 
prouston v. Stewart, (Civ. A.) 90 SW 


Va.—Richmond Ng EEG R ala wets 
274, 103 SE 647. 
Wyo.—Sheridan y, Stahl, 18 Wyo. 


13, 102 P 660. , 

B. C.—North Vancouver y. Keene, 
10 B. C. 276. 

Ont.—Dunley .y. Ft. Frances, 19 
OntWN 433. 

[a] Commission on license tax.— 


All charges levied by a city of the 
third class, in the form of a tax and 
lawfully collected as such by the city 
treasurer, are subject to that section 
of the statute which provides com- 
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lar service cannot be defeated by the act of a 
municipality in placing it beyond his power to per- 
form that service,?® although there is authority to 
But he cannot claim remuneration 
for a particular service when it was not performed 
by himself but by another whose duty it was to 


the contrary.”® 


render it.°° ‘ 
Prorating commissions. 


pensation for the treasurer for the 
discharge of the duty lawfully im- 
posed upon him; and this applies to a 
license tax annually imposed upon 
persons engaged in certain occupa- 
tions, and it is immaterial in such a 
case whether the charge on the occu- 
pation be called a tax or license fee. 
Altoona City v. Koch, 52 Pa. Super. 


431. 

[b] Commission on proceeds of 
tax sales.—(1) Under a statute pro- 
viding that every treasurer shall be 
entitled to a commission upon the 
sums collected by him, but, where he 
is paid a salary for his services, such 
commission may, “by arrangemen, 
with the council,” be paid into the 
funds of the municipality like any 
other revenue, the acceptance of a 
salaried office does not deprive him 
of a commission aiready earned, par- 
ticularly when council did not inti- 
mate to him that his acceptance of 
the office involved the forgoing of his 
statutory right to such commission. 
Dunley oe Ft. Frances, 19 OntWN 
433. (2) Where lands are bid in by 
the municipality because the amount 
offered at the sale is less than the 
arrears of taxes and costs owing on 
the lands, the collector was not en- 
titled to a commission on the price 
of lands so bid in under a by-law 
providing that the collector should 
be entitled to a commission on all 
arrears of taxes collected. North 
Vancouver v. Keene, 10 B. C. 276. 

[c] Marriage license fees.—The 
clerk of the board of aldermen, and 
not the city of Paterson, is entitled 
to the fees for issuing marriage 
licenses under P. L. (1912) p 309 § 5. 
Paterson v. Gall, 87 N. J. L. 189, 94 A 


594. 

Percentage on moneys re- 
ceived by treasurer.—(1) Under 
Municipal Corporation Act providing 
that a city treasurer shall be allowed 
a percentage on all moneys received 
and paid by him as such treasurer, 
such percentage is to be computed 
only on the amount paid out by him 
from that which has been received. 
Sierra Madre v. Lehmer, 20 Cal. A. 
377, 129 P 287. (2) Under a statute 
giving a treasurer a percentage of all 
money received and disbursed as 
compensation, a treasurer is not en- 
titled to percentage on moneys that 
he did not receive and was not en- 
titled to in his term of office, Sheri- 
dan v. Stahl, 18 Wyo. 13, 102 P 660. 
(3) There being nothing in the lan- 
guage of the Segregation Act to indi- 
cate that the general assembly in- 
tended to exclude from its benefits in 
providing commissions to a treasurer 
who did not collect the city taxes, the 
later enactment of an amendment to 
the subsection will not Support the 
contention that it was the original 
legislative intent to confine the opera- 
tions of the subsection to treasurers 
who collected the local revenues. 
Richmond *y. Pace, 127, Va. 274, 108 
SE 647. (4) A city ordinance provid- 
ing that the city treasurer shall re- 
ceive a monthly salary and a specified 
‘ner cent on all moneys received and 
paid out by him as treasurer,’”’ which 
shall be payable monthly, is unam- 
biguous, and comprehends both a re- 
ceipt and disbursement of funds be- 
fore any commission is payable, and 
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Where a person holding 
the office of tax assessor and collector of a city 
went out of office before completing all the work 
and his suecessor completed the work, the com- 


NS 
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mission prescribed as compensation must be pro- 
rated between them in proportion to the amount of 
services rendered by each.*+ 
viding that a delinquent tax collector’s salary shall 
be a percentage of the amounts collected by him 
on delinquent tax bills, and on the amounts col- 


Under a statute pro- 


lected by suit or otherwise, while he is in office, and 


the court may not construe the ordi- 
nance so as to allow the percentage 
on all moneys received, and on all 
moneys paid out, by construing the 
word “and” in the quoted phrase to 
mean “or.’’ Corona v. Merriam, 20 
Cal. -A. 231,128 P 769. 

[e] Officer obtaining judgment.— 
(1) The commission of five per cent 
under the Louisiana act of 1852 to 
the assistant city attorney upon tax 
bills collected by suit was due to the 
officer who ob.ained the judgment, 
and not to one who collected the 
amount of it. Hiestand v. New Or- 
leans, 14 La. Ann. 330. (2) Under a 
resolution of the city, council provid- 
ing that the city attorney shall be 
allowed a commission on all sums 
collected by him for the city by ac- 
ition to enforce collection of taxes, 
the attorney was entitled to commis- 
sions on taxes paid the city after he 
went out of office on judgments ob- 
tained by him. Houston y. Stewart, 
(Tex, Civ. A.) 90 SW 49. (3) If the 
city without the attorney’s consent 
arbitrarily released a portion of such 
judgments or purchased any of the 
property in satisfaction of the judg- 
ments against it, it would be liable to 
the attorney for the full amount of 
his commission. Houston v. Stewart, 
supra. 

[f] Costs and allowances in ac- 
tions presecuted—(1) Under a char- 
ter providing that the corporation 
counsel shall be entitled in actions in 
which the city shall be successful to 
costs collected from the aaverse 
party, the corporation counsel, on the 
city succeeding in an action to fore- 
close tax liens, is entitled to the tax- 
able costs, although it became the 
purchaser of the land. Under the cir- 
cumstances it is considered that the 
costs are collected from the adverse 
party. Sutherland v. Rochester, 189 
N.Y. 985825 NEY Li [rey 122" App: 
DIV ITT. OSs INL 29 TO Ca eArOhty: 
solicitor is not deprived of his docket 
fees by a statute providing that all 
city officers shall receive a fixed sal- 
ary and all fees shall be paid into 
the city treasury, since such fees are 
derived by virtue of his office of 
attorney, and not by virtue of his 
office of city solicitor. Pittsburgh v. 
O’Brien, 239 Pa. 60, 65, 86 A 651. (8) 
Nor are such fees, “feas and perqui- 
sites derived from ‘a subject matter 
connected with the city or its af- 
fairs,’’’ since the statute relating 
thereto contemplates only fees and 
perquisites to which the title is in 
the. city. Pittsburgh v. O’Brien, 
supra. (4) Although a solicitor of a 
city court might be entitled to have 
fees paid to him from fines collected, 
no specific duty of payment by the 
treasurer to the solicitor can be im- 
plied after a fund has reached his 
hands under a Statute providing that 
all money arising from forfeitures 
and fines and hire of convicts, less 
costs due to the several officers of 
court in the respective cases, shall be 
paid to the treasurer. Allen vy. Pool, 
131 Ga. 116, 62 SW 81. 

[g] Fee based on judgment recov- 
ered, payable although judgment un- 
collected.—Under an ordinance pro- 
viding that “the city attorney shall 
be entitled to charge the city and 
receive as his fee, in each case, for 


until one year after the expiration of his term, he, 
and not his successor, is entitled to such percentage 
on money which is collected on proceedings which 
he has instituted within one year after his term of 


the violation of city ordinances, an 
amount equal to one-half of the judg- 
ment recovered by said city for fine, 
penalty or forfeiture, and a salary of 
three hundred dollars per annum,” 
the city attorney was entitled to. his 
compensation upon judgments recov- 
ered, irrespective of whether the 
Same had been collected. Peavler v. 
Mt. Vernon, 158 Ill. A. 610. 

[h] Single fee for joint accusa- 
tion.—Under laws establishing the 
city court of Washington and provid- 
ing for the payment to the soliéitor 
of ten dollars for every case founded 
on accusation finally disposed of in 
the city court, such solicitor is en- 
titled to only ten dollars for a joint 
accusation against two or more per- 
sons tried jointly. Norman v. Wynne, 
136 Ga. 222, 71 SE 140. 

[i] Services to be completed.— 
The assistant city attorney of New 
Orleans is not entitled to recover five 
per cent commissions on uncollected 
judgments, under Act (1859) No. 175, 
giving him the right to recover com- 
mission on judgments only when the 
amounts thereof have been actually 
collected and paid into the treasury. 
puCaeRS v. New Orleans, 28 La. Ann, 


oo. 

{j]| Defendants working out fines. 
—Under a city ordinance providing 
that the recorder shall not be paid 
fees unless defendants against whom 
he has proceeded have paid their fines 
in money or other current funds, he 
is not entitled to fees where defend- 
ants. work out their fines on the 


faded Boucher v. Moberly, 74 Mo. 
[k] The St. Louis land commis- 


sioner was not entitled to fees for 
making and certifying a transcript of 
proceedings before him, required for 
the purpose of an appeal from his 


Geceien: State v. Ryan, 2 Mo. A, 
[1] “Reasonable and but fair 


compensation.”—“When we consider 
that Tamaqua is a borough having 
less than 5,000... population; that 
the account is not lengthy or compli- 
cated; that the compensation for 
auditors as fixed by the statute, ... 
was ‘two dollars per diem for each 
day necessarily employed in the 
duties of his office’ the item of sev- 
enty dollars ($70) for each auditor is 
manifestly out of proportion to the 
reasonable services demanded.” Fey’s 
App., 68 Pa. Super. 40, 44. 
43ee Peat Sgraeage 114 Ga. 724, 
; Beard v. Decatur, 64 a 
7, 53 AmR 735, bee 

29. Robbins v. Wilkes-Barre, 37 
Pa, Super, 382 (where a statute pro- 
vides that auditors shall be com- 
pensated at “two and one-half dol- 
lars, for each day’s actual service,” 
an auditor has no claim against the 
municipality, if it appears that he 
rendered no actual service, being pre- 
vented from so doing by action of 
the municipal officers in refusing to 
submit to him their books. In such 
a case it is the auditor's duty to 
compel the officials by mandamus to 
Submit to him their books). 

30. Hiestand v. New Orleans, 28 
La, Ann. 456; Sheridan v. Stahl, 18 
Wyo. 18, 102 P 660. 

31. Cameron yv. Moore, (Tex. Civ. 
A.) 142 SW 964. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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office has expired,®? but where he has made no effort 
to make collections but has turned over the bills 
to his successor, both are not entitled to a com- 
mission on sums collected within such period.*® 


[§ 1148] (10) For Duties of 
Where there is no statute or rule 


Ing it, persons may hold and receive compensation 


for more than one office, provided 
perform the duties of both without 
interests.°* 


be compensated for acting in both 


$2. Covington v. Zeisz, 108 SW 
849, 32 Kyl, 1320. 

$3. Covington v. Zeisz, supra. 

c4 Sebring v. Starner, 119 Misc. 
Gol 197 NYS 202. 

{a] Chamberlain serving as secre- 
tary of the board of public works 
and superintendent of waterworks. 
Sebring vy. Starner, 119 Misc. 651, 197 
NYS 201. 

35. Marietta Bd. of Lights, etc. v. 
Dobbs, 151 Ga. 53, 105 SE 611; Piqua 


v. Cron, 2 OhNPNS 165; Chester v. 
Elliott, 23 Pa. Dist. 600; Stout v. 


Reading, 22 Pa. Dist. 991. 

{a] Alderman sitting as judge (1) 
who, at the request of the mayor un- 
der the authority of, a statute, at- 
tends the mayor’s police court and 
exercises powers as to which he has 
concurrent jurisdiction with the 
mayor, and is paid a salary for such 
services, must pay into the city 
treasury all fees for services per- 
formed while thus acting, where the 
statute explicitly so provides. Ches- 
ter v. Elliott, 23 Pa. Dist. 600. (2) 
But the act evidences no purpose to 
narrow the right of the mayor to 
call upon aldermen of the city to hold 
his police court for him, or the right 
of aldermen so to act at his request, 
nor any to deprive them, when so 
acting, of remuneration adequate to 
the service rendered, and since it 
changes the method of compensation 
by directing the payment of fees, 
etc., collected to the city and sub- 
stituting for the previous allowance 
of statutory fees a fixed allowance 
to be provided by councils, where the 
council, upon request, fails to provide 
reasonable compensation for such 
services, the aldermen may by man- 
damus compel the passing of such an 


ordinance. Stout v. Reading, 22 Pa. 
Dist. 991. 
{b] Mayor sitting as magistrate 


receiving fees and costs under a stat- 
ute cannot be required by ordinance 
to pay them into the city treasury. 
Piqua v. Cron, 2 OhNPNS 165. 

[c] When authorized by the char- 
ter (1) there is no inhibition against 
one person holding both positions in 
a municipality and receiving both 
salaries. Marietta Bd. of Lights, etc. 
v. Dobbs, 151 Ga. 53, 105 SE 611. 
(2) Under the charter of the city of 
Marietta, the mayor of that munici- 
pality can act not only as mayor, 
and receive the salary therefor, but 
may also be elected treasurer of the 
board of lights and waterworks, of 
which he is ex officio a member, and 
receive the compensation fixed by the 
board for his services. Marietta Bd. 
of Lights, etc. v. Dobbs, supra. 

36. Colo.—Elder v. Denver, 53 
Colo. 496, 127 P 949. 

Ill—Sheahan v. Chicago, 127 Ill. 
A. 626 [aff 226 Tl]. 115, 80 NE 254]. 

Iowa.—Upton v. Clinton, 52 Iowa 
311, 3 NW 81. 

N. J.—Leonard v. Fagen, 76 N. J. 
L. 431, 69 A. 980. 

Oh.—State v. Wichgar, 27 Oh. Cir. 

Ch. 3748. 


Or.—Portiand v. Denny, 5 Or. 160. 

Tenn.—Johnson v. State, 94 Tenn. 
499, 29 SW 963. : 

[a] An official who becomes a 


! 


But unless the law expressly declares 
that he shall receive a different and additional 
compensation,®® a municipal officer having a fixed 
salary, who is vested with the powers and duties 
of another municipal office, is generally deemed to 
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salary.*® 


Another Office. 
of law prohibit- 


such persons can 
imperiling public 


provides.°® 


capacities by his 


notary public is not entitled to col- 
lect from the city which employs him 
extra compensation for taking ac- 
knowledgments as a notary public. 
Sheahan y. Chicago, 127 Ill. A. 626 
[aff 226 Ill. 115, 80 NE 254]. 

[b] Police judge and justice of 
the peace.—(1) Although the police 
judge of a city is vested by the city 
charter with the powers of a jus- 
tice of the peace, he is not entitled 
to the fees allowed a justice, as his 
office’ of police judge is a Salaried 
one. Johnson v, State, 94 Tenn, 499, 
29 SW 968. (2) But where a statute 
provides that the police judge, when 
acting under or enforcing the laws 
of the state, shall be entitled to tax 
the same fees and compensation as 
a justice of the peace, he is entitled 
to fees as a justice, although he re- 
ceives a fixed compensation as a 
police judge, and the statute provides 
that he shall receive no other com- 
pensation for his services. Portland 
Vv, Dennyjr 5 ‘Orr 1:60; 

{c] Ineligible to second office.—A 
person holding a municipal office who 
by reason thereof is ineligible to an- 
other office cannot accept such sec- 
ond office and recover the compensa- 
tion attached to it. State v. Wichgar, 
2780h;; Cir. Cte 743% 

[d] In Oklahoma the duties of a 
police judge in certain cities are im- 
posed on the mayor without the right 
to retain the costs taxed and col- 
lected for the police judge as addi- 
tional compensation to that fixed by 
ordinance for him as mayor. Durant 
v. Bowles, 110 Okl. 258, 237 P 572. 

37. Uvalde v. Burney, (Tex. Civ. 
A.) 145 SW 311. 

“We fail to see the force of the 
contention that the mayor should not 
be paid for his services, because, in 
addition to his other duties, he was 
required to perform the duties of 
a street commissioner or marshal, or 
whoever’s duty it was to summon 
persons to work on the streets, to 
oversee them, and see that the 
streets and alleys were worked. It 
would seem that the council was de- 
termined that the mayor, in addition 
to being loaded down with honors, 
should have increased burdens of 
government placed on his shoulders. 
and the city should not make these 
additional burdens the ground for not 
paying his salary.” Uvalde vy. Bur- 
ney, supra. ; 

38. Oakland v. Snow, 145 Cal. 419, 
78 P 1060; Lee v. Venice, 206 Ill. A. 
3876; Council Bluffs v. Waterman, 86 


Iowa 688, 538 NW 289; Billings v. 
New York, 68 N. Y. 418. 
39. Jeffersonville v. Scheer, 71 


Ind. A. 206, 124 NE 495; Powers v. 
Oshkosh, 56 Wis. 660, 14 NW 826. 

fa] County treasurer acting as 
the treasurer of a city of the fifth 
class is entitled to the statutory com- 
pensation for collecting delinquent 
assessments. Jeffersonville v. Scheer, 
71 Ind, A. 206, 124 NE 495. 

40. Chicago v. Wolf, 221 Ill. 130, 
77 NE 414. 

41. Chicago v. Gage, 95 Ill. 593, 
385, AmR 182; Bath v. McBride, 81 
Mise, 618, 142 NYS 1014. 


42. Colo.—Durango v. Hampson, 


[§ 1149] (11) Interest on Municipal Funds. 
less the law expressly so provides,*? the interest 
received by a city officer from funds under his offi- 
cial control does not belong to him as perquisites.** 

[§ 1150] (12) Extra Compensation—(a) Official 
Acts—aa. In General. 
press provision’ of law,*? the rule is that a person 
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On the other hand, the fact that a mayor 
is required to perform other duties does not affect 
his right to the compensation of his office.** 
officer having a fixed salary who is ex officio a mem- 
ber of some municipal board or body is not entitled 
to additional compensation for acting in the latter 
capacity,®* except where the statute expressly so 


An 


Un- 


In the absence of some ex- 


29 Colo. 77, 66 P 883. 

Ill.—MeGovney v. Melrose Park, 
241 Tll. 142, 89 NE 264; Koons v. 
Richardson, 227 Ill. A. 477. 
iene baat v. Waples, 28 La, Ann. 

Nebr.—State v. Love, 89 Nebr. 149, 
131 NW 196, 34 LRANS 607, AnnCas 
1912C 542. 

N. Y.—Matter of Bd. of Street 
Opening, etc., 33 App. Div. 137, 53 
NYS 354 [aff 158 N. Y. 670 mem, 
53 NE 1123 mem’). 

Or.—Todd v. Cormier, 84 Or. 11, 
163 P 974. 

[a] Although an ordinance of a 
city provides for extra compensation 
to the street supervisor for the per- 
formance of certain acts in the line 
of his official duty, he cannot recover 
such compensation unless he per- 
forms the prescribed services or it 
appears that his failure so to do 
resulted from some fault on the part 
of the city. Durango v. Hampson, 29 
Colo. 77, 66 P 883. 

{b] .Compulsory pensioning.—TIt is 
competent for the legislature to re- 
quire cities of the metropolitan class 
and cities of the first class to pen- 
sion superannuated firemen, and to 
pay those pensions from the funds 
of the fire department, and such leg- 
islation does not contravene an 
article of the constitution which pro- 
vides that the legislature shall never 
grant any extra compensation to any 
public officer, agent, servant, or con- 
tractor after the services shall have 
been rendered, or the contract en- 
tered into. State v. Love, 89 Nebr. 
149, 181 NW 196, 34 LRANS 607, 
AnnCas1912C 542. 

{c] Extraordinary services.—Un- 
der an ordinance providing that coun- 
cil may allow a city attorney such 
sums other than his salary as are 
reasonable for extraordinary serv- 
ices, litigation in state or other out- 
side courts, and necessary business 
trips outside the city, the words “ex- 
traordinary services” include extra 
services in preparing bonds for the 
city. Todd v. Cormier, 84 Or. 11, 163 
P 974. 

{d] Cases of an unusually difficult 
character.—The Greater New York 
Charter, which provides for addi- 
tional allowance to commissioners of 
estimate and assessment in cases of 
“an unusually difficult or extraordi- 
nary character,’ does not warrant an 
extra allowance in ordinary cases, 
however laborious or important the 
ecommissioner’s services may be, but 
only in extreme cases, markedly out 
of the common. Matter of Bd. of 
Street Opening, etc., 33 App. Div. 1387, 
538 NYS 354 [aff 158 N. Y. 670 mem, 
52 NE 1123 mem]. 

[e] Charter provision not repealed 
by general law.—A charter provision 
that the salary of a city attorney 
shall be fixed by the common coun- 
cil at not to exceed a given sum, and 
that he shall receive no extra com- 
pensation, is not repealed by a gen- 
eral law giving a city attorney re- 
muneration in the form of counsel 
fees and costs in assessment pro- 
ceedings. Lacey v. Waples, 28 la. 
Ann, 158. 


692 [43 C.3.] 


accepting a municipal office with a fixed salary is 
bound to perform all the duties of the office for 
the salary,#? and no very nice distinctions will be 
indulged as to what are and what are not official 
A statute, providing that no officer re- 
ceiving a salary from any city, whether organized 
under general or special law, should receive com- 
pensation for any services rendered the city other 
than his salary, was applied to a city organized 
One who has accepted the 


duties.*+ 


under special charter.*® 


{f] Bight must be established.— 
Under a village ordinance fixing at a 
specified amount the annual compen- 
sation of the village attorney, and 
providing that in certain cases such 
attorney shall be allowed the usual 
“fees of attorneys practicing in such 
courts besides the amount fixed as 
his salary, the attorney cannot re- 
cover for services during the year 
of his appointment a sum in excess 
of the amount so fixed, in the ab- 
sence of any record showing a spe- 
cial employment by the village board 
in one or more of the cases men- 
tioned. McGovney v. Melrose Park, 
241 Ill. 142, 89 NE 264, 


43. Cal.—Bridges v. Sierra Madre, 
Zit. Caly A.-93, -148'-P:*965. 
Colo.—Durango v. Hampson, 29 


Colo. 77, 66 P 883. 

Conn.—Garvie v. Hartford, 54 Conn. 
440, 7 A 7238. 

Del.—Wolcott v. Wilmington, 10 
Del. Ch. 384, 93 A 364. 

Ga.—Evans v. Sandersville, 14 Ga. 
A. 54, 80 SE 219. 

Ill.—Gathemann vy. Chicago, 263 Ill. 
292, 104 NE 1085; Koons v. Richard- 
son, 227 Ill. A. 477; Lee v. Venice, 
206 Ill. A. 376; May v. Chicago, 124 
PS Aw 527) fafii2225 Tl:5 95, “8s NS 


912]. 
Ind.—Indianapolis v. Lamkin, 62 
72. NW 


Ind. A.125, 112 (NE) 833. 
Iowa.—State v. Olinger, 

441; Ryce v. Osage, 88 Iowa 558, 55 

NW 532; Council Bluffs v. Waterman, 

86 Iowa 688, 53 NW 289. 
Ky.—Saufley v. Hazard, 209 Ky. 


795, 273 SW 488; Ludlow Bd. of Edu- 
cation vy. Ritchie, 149 Ky. 674, 149 


SW 985. 
La.—O’Sullivan v. New Orleans, 49 
ta, Ann, 616, 2140S 854; Lacey ive 


Waples, 28 La. Ann. 158. 

Me.—May v. Auburn, 112 Me. 143, 
Siig A ATi 
Pog BOR lobar v. Ritchie, 51-Md. 

Mich.—Tarsney v. Detroit Bd. of 
Education, 147 Mich. 418, 110 NW 
1093; Kobel v. Detroit, 142 Mich. 38, 
105 NW 79; Iron Mountain vy. Wal- 
denberg, 127 Mich. 189, 86 NW 434. 

Minn.—State v. Vasaly, 98 Minn. 46, 
107 NW 818; Young v. Mankato, 97 
Minn. 4, 105 NW 969, 3 LRANS 849: 

Mo.—Lemoine vy. St. Louis, 120 Mo. 
419, 25 SW 537; Carroll v. St. Louis, 
12 Mo. 444; Edwards v. Kirkwood, 
162 Mo. A. 576,142 SW 1109. 

N. H.—Clark v. Portsmouth, 68 
N. H. 268, 44 A 388. 

N. J.—MacLear v. Newark, 77 N. J. 
L. 712, 73 A 503; Evans v. Trenton, 
24 N. J. L. 764. 

N. Y.—Tyrrell 'v. New York, 159 
N. Y.- 239; 53 NE. 2111; Mlugrath: v. 
Patchogue, 147 App. Div. 931, 132 
NYS 520; Bernardi v. Fonda, 133 App. 
Div. 510, 117 NYS 727; Marshall v. 
Hayward, 74 App. Div. 27, 77 NYS 
57; Poughkeepsie v. Wiltsie, 36 Hun 
270; Leveridge v. New* York, 5 N. Y. 
Super. 263; Palmer v. New York, 4 

Y. Super. 318; Matter of Ken- 
more, 59 Mise. 388, 110 NYS 1008. 

Oh.—Ibeld v. Cincinnati, 21 OhNP 
NS 155. 

Okl.—Durant v. Bowles, 110 Okl. 
258, 237 P 572; Chappell v. Newkirk, 
46 Okl. 544, 149 P 140. 

Pa.—Bovaird v. Bradford, 232 Pa. 
600, 81 A 719; Philadelphia v. Mc- 
Michael, 208 Pa. 297, 57 A 705 [aff 
12 Pa. Dist. 403]; Hays v. Oil City, 
Shaan Casai8b; oli As6 3! 
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S. D.—Hosford v. 
162, 168 NW 714. 

Wis.—Kollock v. 
187, 80 NW 608. 

[a] Corporation counsel required 
to furnish legal-assistance to all de- 
partments.—Under a statute creating 
a law department for the city of 
Detroit, and providing that the cor- 
poration counsel should conduct all 
law business of the city and its de- 
partments, and that no officer, de- 
partment, or municipal board, includ- 
ing the board of education, should 
have or employ any attorney or 
counsel unless upon the recommenda- 
tion of the corporation counsel, but 
that it should be the duty of the law 
department to furnish to every de- 
partment such advice or legal as- 
sistance as might be required, the 
corporation counsel could not re- 
cover under a contract between him- 
self and the board of education, 
whereby the board retained him to 
appear in a certain action against 
the state in the federal courts, 
wherein the validity of a statute was 
attacked, although the statute was 
one under which greater taxes would 
be realized from various railroad 
companies, which taxes, when col- 
lected, would become a portion of 
the primary school fund. Tarsney v. 
Detroit Bd. of Education, 147 Mich. 
418, 110 NW 1093. 

[b] What treasurer’s failure to ap- 
point a clerk, as authorized by ordi- 
nance, cast upon the treasurer 
heavier burdens, did not authorize 
him to recover the salary of the 
clerk. Bovaird v. Bradford, 232 Pa. 
60:0) Sie AN 719) 

{c] It being the duty of treasurer 
to collect street improvement taxes, 
a city council was without authority 
to appoint a city clerk to collect 
street improvement tax and allow 
him a percentage thereof for collect- 
i Saufley v. Hazard, 209 Ky. 


Platte, 39 S. D. 
Dodge, 105 Wis. 


ing it. 
795, 273 SW 488. 

[d] Criminal offense.—In some 
states the statute makes it a mis- 
demeanor for a municipal officer to 
demand and receive for the perform- 
ance of the duties of his office com- 
pensation in addition to that provided 


by law. State v. Olinger, (lowa) 72 
NW 441. 
fe] Inadequacy of salary immate- 


rial—Gathemann y. Chicago, 263 Ill. 
292, 104 NE 1085; Koons v. Richard- 
son, 227 Ill: A. 47%. 

{f] Overtime.—(1) Since St. Louis 
Charter art 3 § 26 forbids salaried 
officers to receive other compensa- 
tion for their services, and art 4 
§ 43 defines as officers all persons 
holding situations under the city gov- 
ernment with an annual salary, the 
principal deputy recorder of funds, 
appointed by the recorder at a fixed 
annual salary, is not entitled to ex- 
tra .pay for time over seven hours 
allowed to the clerks of deputies paid 
by the day. Lemoine vy. St. Louis, 
120 Mo. 419, 25 SW 537. (2) Detroit 
City Charter § 250 prohibits a com- 
mon council from creating any li- 
ability payable out of a particular 
fund in excess of the amount raised 
for that fund. The return of coun- 
cil for a given year included com- 
pensation for an assistant engineer 
for a specified number of days at 
a fixed rate per day. It was held 
that the assistant engineer who re- 
ceived the compensation fixed in the 
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emoluments of an office cannot repudiate the office 
on the ground that he has not taken the oath, but 
will be deemed a de facto officer so as to preclude 
a claim for additional compensation for special 
services rendered the city.** Furthermore, an ordi- - 
nance providing for extra compensation for mu- 
nicipal officers is in violation of a statute prohibit- 
ing the council from augmenting the salary of any 
officer during the period of his election.*7 A charter 
provision permitting the council to grant pensions 


estimate could not recover for extra 
compensation based on his having 
worked over eight hours per day, 
although an ordinance declared that 
eight hours should constitute a day’s 
work. Kobel v. Detroit, 142 Mich. 
38, 105 NW 79. (3) A municipal offi- 
cer who receives an annual salary 
for his. services cannot recover extra 
compensation for services rendered 
on Sunday, unless some statute al- 
lows it. Tyrrell v. New York, 159 
N: Y. 239, 58 NE 1111. °(4)A fore=- 
man machinist in the classified serv- 
ice of Chicago, at a specified yearly 
salary, although performing manual 
labor in connection with his em- 
ployees, is not an employee perform- 
ing manual labor, within a city ordi- 
nance fixing the hours of labor, and 
therefore not entitled to recover pay 
for overtime. Gathemann v,. Chicago, 


263 Ill. 292, 104 NE 1085 [aff 183 
Til. A. 210]: 
{g] An ordinance prohibiting a 


city officer from receiving any com- 
pensation except his salary will pre- 
vent a city attorney from maintain- 
ing an action against the city for 
legal services rendered on request of 
a special committee empowered by 
the city council to employ special 
council. MacLear vy. Newark, 77 N. J. 
Be T2 S73 A 503. 

[h] Under a constitutional pro- 
vision forbidding the municipality to 
pay or grant any extra compensa- 
tion to a public officer during his 
continuance in office, a city council, 
the members of which received no 
regular pay, had no right to vote 
compensation to themselves for per- 
forming the duties pertaining to their 
office. Garvie v. Hartford, 54 Conn, 
440,/7 A 728. 

44. Gathemann y. Chicago, 263 Ill. 
292, 104 NE 1085 [aff 183 Ill. A. 210]; 
Indianapolis v. Lamkin, 62 Ind, A, 
125, 112 NE 833; Bernardi v. Fonda, 
L338) App Wi 50) a INS ee 
Kollock v. Dodge, 105 Wis. 187, 80 
NW 608. 

[a]  Clerk’s duty in issuing hunt- 
ing licenses under the forest, fish, 
and game law requiring them to bear 
the city seal and be countersigned 
by the clerk partakes of a distinctly 
municipal character, so far as he is 
required to use the seal, and the fees 
received by a salaried clerk for his 
services in issuing them must be paid 
into the treasury. Bernardi _ v. 
Porte, 133 App. Div. 510, 117 NYS 

[b] Preparation of an index of 
council proceedings is an official duty 
of city clerks and clerks of common 
councils under the statute for which 
they are not entitled to extra com- 
pensation. Indianapolis v. Lamkin, 
62 Ind, A. 125, 112 NE 833. 

45. Milwaukee v. Reiff, 157 Wis. 
226, 146 NW 1130. 

46. Kdwards vy. Kirkwood, 162 Mo. 
A. 576, 142 SW 1109. 

47. Wolcott v. Wilmington, 10 Del. 
Ch. 384, 93 A 364. 

[a] A council cannot do by in- 
direction and subterfuge what it can- 
not do directly, and since the power 
and Ane tOrLey of the council to fix 
the salary of officers are subject to 
the prohibition of a statute provid- 
ing that the council shall have no 
authority to augment the salary of 
any officer during the period of his 
election, an ordinance giving to a 
board extra compensation for extra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and-note number, 
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to widows of deceased members ofsthe police force 
and to annuitants under the police life insurance 
fund or police pension fund, where death or re- 
tirement occurred prior to its passage, is unconsti- 
tutional and void, as violating an article of the 
constitution relating to extra compensation.*® 
a law requiring a city to pay its officers and em- 
ployees, while they are engaged in military service, 
the difference between their salary and the com- 
pensation paid to them while in service is not re- 


pugnant to such a provisien.*® 
Contracts 


as against publie policy.®*° 
duties, to be divided as the board 
might see fit between the members, 
was void, whether such additional 
compensation was a “fee” or 
“emolument,” compensation for extra 
work after it is done, or a “salary,” 
as fixed compensation for official 
services to be rendered, the work not 
having been performed without the 
eity, so as to bring the case under 
the provision of a statute providing 
that, whenever a city official is called 
by city business outside the city 
limits, the council shall allow to such 
official his traveling expenses and 
other proper and reasonable com- 
pensation. Wolcott vy. Wilmington, 
10 Del. Ch. 384, 93 A 364. 

48. Glasser v. Buffalo, 115 Misc. 
88, 187 NYS 337. 

49. Henn v. Mt. Vernon, 198 App. 
Div. #152, 6157, 139 NYS ‘851. 

“The World War and our partici- 
pation in it constituted a very great 
emergency, and the very widest scope 
in favor of legislative power to 
provide for action therein should be 
given by way of constitutional in- 
terpretation. We have recently had 
a striking instance of this in the 
decisions both of the Court of Ap- 
peals and of the United States Su- 
preme Court maintaining the con- 
Stitutionality of the recent rent 
statutes of this State. ... It is, in- 
deed, now somewhat difficult to de- 
fine what the lawmaking power may 
not do in aid of the prosecution of 
a war in which the nation is en- 
gaged, and, therefore, as well each 
component part of the nation.” Henn 
v. Mt. Vernon, supra. 

50. Iowa.—Ryce v. Osage, 88 Iowa 
558, 55 N°W 532; Council Bluffs v. 
Waterman, 86 Iowa 688, 53 NW 289. 

Kan.—Johnson v. Winfield, 75 Kan. 


832, 89 P 657: 
Mich.—Detroit v. Whittemore, 27 
-Mich. 281. : 
Mo.—Edwards v. Kirkwood, 162 


Mo. A. 576, 142 SW 1109. 

N. Y.—Peo. v. Monroe County Ct., 
105 App. Div. 1, 93 NYS 452. 

Pa.—Brown v. Scranton, 15 Pa. 
Dist. 981. 

Tenn.—Knoxville v. Christenberry, 
147 Tenn. 286, 247 SW 98 (recogniz- 
ing rule). 


Ont.—Blaikie v. Hamilton, 25 U. C. 
Q. B. 469. 
[a] In the absence of express 


agreement authorized by law, a mu- 
nicipal officer is not entitled to claim 
compensation for services pertaining 
to his office, by virtue of an under- 
standing previous to the time when 
his official appointment was _ con- 
templated. Detroit vy. Whittemore, 27 
Mich. 281. 2 

[b] A consensus of six council- 
men that a city attorney should have 
extra compensation, or their state- 
ment to him to “go ahead,” and they 
would see he got “just compensa- 
tion” and a resolution of the mayor 
and council to the same effect are 
insufficient to Sr any a eae 
eyond that allowe y ordinance. 
Pelinaok y. Winfield, 75 Kan. 832, 89 
P 657. 

[ec] Notwithstanding statute (1) 


/ 
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for additional compensation. 
agreement to give additional compensation to any 
municipal officer for the performance of a service 
which he is already legally obliged to render is void 
And where a statute, 


But 


“143 O.5.] 693 


declaratory of the common law, provides that no 
officer shall be directly or indirectly interested in 
any contract of the city, a municipal officer is not 
entitled to receive extra compensation for services 
akin to those of his office based on a contract with 
the city, although such a contract was made prior 
to his beeoming a city officer.>+ 

[§ 1151] bb. New Duties Imposed. An officer hav- 
ing a fixed salary cannot claim extra compensation 
for an increase of his official duties,®? especially 


where he accepts the office after knowledge of the 


Any 


prohibiting any officer whose duty 
it is to vote for, overlook, or super- 
intend any work or contract in which 
a municipal corporation is interested 
to be interested in» the contract, 
which has been construed as pro- 
hibiting any contract with such of- 
ficer to compensate him for services 
outside of his official duties, a city 
is not prohibited from paying its 
councilmen for services voluntarily 
rendered by them without any con- 
tract, express or implied, that they 
were to be compensated, where the 
city has received the full benefit of 
the services, and there is no Ssus- 
picion of bad faith in the trans- 
action. Knoxville vy. Christenberry, 
147 Tenn. 286, 247 SW 98. (2) Al- 
though it may be considered a mat- 
ter of bad taste for the members 
of a city council to make’ provision 
for payment to themselves for serv- 
ices previously rendered to the city 
without contract, there is no legal 
prohibition against their making 
such payment. Knoxville y. Christ- 
enberry, supra. 

51. Koons v. Richardson, 227 III. 
A. 477, 483, 485. 

‘Tt necessarily follows that the 
contract cannot be sustained on the 
theory that it simply fixed the com- 
pensation of the city engineer. 
Neither can it be sustained on the 
theory that it was an allowance of 


extra compensation for additional 
services.”’ Koons v. Richardson, 
supra. 

“In our opinion it is wholly im- 


material whether the contract was 
made before or after appellant be- 
came a city officer. The undisputed 
fact is that he was directly inter- 
ested, from the first, in a contract, 
the performance of which was en- 
tered upon and was being carried out 
by appellant, while a city officer, at 
the time suit was begun. If it were 
a contract in which he had no in- 
terest when it was entered into but 
he became interested afterwards in 
its performance, it would be illegal 
and void.” Koons y. Richardson, 
supra. . : 

52. Ill—-Gathemann vy. Chicago, 
263 Ill. 292, 104 NE 1085; Koons v. 
Richardson, 227 Ill. A. 477; Lee v. 
Venice, 206 Ill. A. 376; May v. Chi- 
cago, 124 Ill.-A. 527 [aff 222 Tll. 595, 
78 NE 912]. 

Ky.—Covington 
Bush 304. 

N. J.—MecDevitt v. Jersey City, 77 
Node e838 15) TPA 127) Pativ7 9 eine J. 
L. 600 mem, 76 A 1118 mem]. 

N. Y.—Peo. v. Monroe County Ct., 
105 App. Div. 1, 983 NYS 452; Palmer 


v. Mayberry, . 9 


vy. New York, 4 N. Y. Super. 318; 
Sebring v. Starner, 119 Misc, 651, 
197 NYS 201; Peo. v. New York, 1 
Hill 362. 

Oh.—Rogers y. Cincinnati, 6 Oh. A: 
218) 264Ohs Cirs CtN Ss 321: 

Pa.—Com, “vi, Tice, 2232" “Pa, 595, 
128 A 506. 


S. D.—Hosford v. Platte, 39 S. D. 
162, 163 NW 714. 
Va.—Richmond vy. Pace, 127 Va. 
274, 103 SE 647. : 
Palmer v. New York, 4 N. Y. 


53. 


new duties imposed.°* 

[§ 1152] (b) Extraofficial Acts. 
forbidding extra compensation to a municipal offi- 
cer®* does not extend to payment for services not 
within the compass of his office,°> unless it appears 


The rule of law 


Super. 318. 
54. See supra § 1150. 
Cal.—Sacramento v. Simmons, 
Ay Ss wap) ee ob: 
La.—Gurley v. New Orleans, 41 La. 


Ann. 75, 5 S—659, 
Whidden, 64 Me. 


Me.—Calais v. 
249. 

Mich.—Niles v. Muzzy, 33 Mich. 61, 
20 AmR 670. 

Minn.—State v. Vasaly, 98 Minn. 
46, 107 NW 818. 

N. J.—Crane v. Shoenthal, 76 N. J. 
L. 378, 69 A 972. 

N. Y.—Merzbach vy. New York, 163 
N. Y. 16, 57 NE 96; Peo. v. Monroe 
County Vets, 106. PA pp: Dives tao: 
NYS 452; McGonigle v. Kranis, 94 
Mise. 328, 158 NYS 357; Matter of 
Kenmore, 59 Mise, 3388), 110) INYS 
1008; McGuire v. Prendergast, 159 
NYS 658 [aff 172 App. Div. 909 mem, 
157 NYS 1134 mem (aff 218 N. Y. 
630 mem, 112 NE 1064 mem)]. ‘ 

Pa.—Dolphin v. Olyphant Borough, 
42 Pa. Super. 528. 


Tenn.—Nash v. Knoxville, 108 
Tenn. 68, 64 SW 1062. 
Wis.—Kollock v. Dodge, 105 Wis. 


187, 80 NW 608. 

N. B.—Ex p. Carter, 33 N. B. 6. 

Compare McGovney v. Melrose 
Park, 241 Ill.142, 89 NE 264 (hold- 
ing that, under a village ordinance 
fixing at a specified amount the an- 
nual compensation of the village at- 
torney, and providing that in cer- 
tain cases such attorney shall be 
allowed the usual fees of attorneys 
practicing in such courts beside the 
amount fixed as his salary, the ‘at- 
torney cannot recover for ‘services 
during the year of his appointment 
a sum in excess of the amount so 
fixed, in the absence of any record 
showing a special employment by the 
village board in one or more of the 
cases mentioned) ; Knoxville v. 
Christenberry, 147 Tenn, 286, 247 Sw 
98 (supra § 1150 note 50 [ec] (2)). 

[a] Fees paid city commissioner 
for discharging duties of local regis- 
trar for state.—A charter provision 
that no officer shall receive any com- 
mission, money, or thing of value, 
or derive any profit, benefit, or ad- 
vantage, direct or indirect, from, or 
by reason of, any dealings with, or 
services for, the city by himself or 
others, except his lawful ,compensa- 
tion as such officer, clerk, assistant, 
or employee, is confined in its ap- 
plication to dealings with, or serv- 
ices for, the city, and does not relate 
to, or have any bearing upon, acts 
or services performed by an officer, 
outside of, and not connected with, 
dealings or services for fthe city, 
Sacramento v. Simmons, 66 Cal. A. 
E5225 -P . 36: 

[b] Visiting physician at a city 
prison receiving an annual salary 
where the position is not specifically 
provided for by law and who had not 
taken the oath of office provided by 
Public Officers Law is entitled to re- 
cover of the city for testifying as 
an expert under the order of judges 
of the court of general sessions in 
the absence of any claim that such 
other services interfered with his 


694 [43 C.J.] 


that such services were intended to be gratuitous,°® 
or unless to permit such payment would he violative 
Thus an officer appointed by the 
common council to perform an extraofficial service 


of a statute.>* 


stands in the same position as a 
entitled to payment therefor.°* 


[§ 1153] (18) Reimbursement for Expenditures— 
(a) In General. The general rule is that a munici- 


duty in the city prison. 
Prendergast, 159 NYS 658 [aff 172 
App. Div. 909 mem, 157 NYS 1134 
mem (aff 218 N. Y. 630 mem, 112 
NE 1064 mem) ]. 

[c] Services not authorized or ac- 
cepted.—Where the secretary of a 
municipal board of health whose of- 
ficial duties are merely clerical ren- 
ders services in the treatment of 
smallpox patients during an_ epi- 
demic, but without authority of the 
city officers, or acceptance by them, 
or notice that he would Hold the city 
liable, he cannot recover therefor 
from the city. Nash v. Knoxville, 108 
Tenn. 68, 64 SW 1062. 

[d] Mandate revocable at will.— 
A contract made by a municipality 
with one of its officers for the col- 
lection of taxes in arrear during an 
indefinite period, for an eventual re- 
muneration, is not a contract of hir- 
ing of labor but of mandate, which 
is revocable at will, and the officer 
is not entitled to any compensation 
after the time of revocation. Gurley 
v. New Orleans, 41 La. Ann. 75, 5 S 
659. 

fe] An unauthorized agreement 
fixing the compensation for extra- 
official services can be validated only 
by subsequent ratification on the part 
of the proper municipal authorities. 
Calais v. Whidden, 64 Me. 249. 

[fl In Ohio (1) the provisions of 
96 Oh. L. p 61, requiring “that all 
fees pertaining to any office shall be 
paid into the city treasury,” has 
reference to municipal fees solely, 
or such fees as may be fixed by 
municipal authority, and do not au- 
thorize cities to interfere with the 
fees of mayors or chiefs of police 
in state criminal cases, and whether 
such authority can be delegated to 
municipalities quere. Portsmouth v. 
Milstead, 8 Oh. Cir. Ct. N. S. 114, 
$8 Oh. Cir. Ct 3884. (2) And -Gen. 
Code § 4270, as amended, imposes 
no duty on the mayor of a city to 
pay into the city treasury fees taxed 
in favor of the mayor in hearing 
state cases. State v. Nolte, 111 Oh. 
St. 486, 146 NE 51, 37 ALR 1426. 

56. Elder v. Denver, 53 Colo. 496, 
127 P 949: McBride v. Grand Rapids. 
49 Mich. 236, 10 NW 353; Merzbach 
v. New York, 163 N. Y. 16, 57 NE 
96; Morgan v. New York, 137 App. 
Div. 194, 121 NYS 976. 

[a] Burden of proof on city to 
show that services within rule.—The 
law implying an obligation to pay 
for the services of plaintiff as com- 
missioner of deeds in taking affi- 
davits of persons in or having busi- 
ness with the bureau of buildings 
in the city of New York, unless the 
Services were rendered gratuitously 
or as a part of plaintiff's regular 
services aS messenger in that de- 
partment, for which he received a 
salary, and without expectation of 
compensation therefor, he made out 
his case by showing the _ services 
were rendered outside his hours of 
service aS a messenger, and that he 
had not -been paid therefor, so that 
the city had the burden of showing 
that the serviceS were’ rendered 
gratuitously or without expectation 
of compensation. Morgan v. New 
York, 137 App. Div. 194, 121 NYS 976. 

57. Peet v. Leinbaugh, 180 Iowa 
937, 164 NW 127; Brown v. Scran- 
ton, 15 Pa. Dist. 981. ; 

[a] An architect who holds the 
office of superintendent of the bureau 
of building inspection of a city of 
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stranger and is 
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pality may, when not prohibited by its charter, re- 
imburse one of its officers for moneys actually and 
necessarily expended by him in the discharge of 
a duty pertaining to his office,°® and although no 
specific provision was made in the annual appro- 


priation bill for such an expenditure, reimburse- 


McGuire v.] the second class at an annual sal- 


ary cannot recover extra compen- 
sation for preparing plans, draw- 
ings. and specifications for public 
buildings at the request of councils, 
as to allow such recovery would be 
inconsistent with a statute which 
provides that the superintendent of 
building inspection in cities of that 
class shall not be employed or en- 
gaged in any other business, and 
with a provision of the statute that 
all city officers and employees shall 
receive a fixed salary for their serv- 


ices. Brown v. Scranton, 15 Pa. Dist. 
981. 
58. Mich.—McBride v. Grand Rap- 


ids. 47 Mich. 236, 10 NW 353; Niles 
v. Muzzy, 33 Mich. 61, 20 AmR 670; 
Detroit v. Redfield, 19 Mich. 376. 

Minn.—State v. Vasaly, 98 Minn. 
46, 107 NW 818. 

N: J.—Evans v. Trenton, 24 N. J. 
L. 764. 

N. Y¥.—Cloonan_ v. 37 
Misc. 322, 75 NYS 425. 

Pa.—Dolphin v. Olyphant Borough, 
42 Pa. Super. 528. . 

Wis.—Kollock v. Dodge, 105 Wis. 
187, 80 NW 608. ‘ 

59. Conn—Hotchkiss v. Plunkett, 
60. Conn. 230, 22 A 535, 

Ill.—Meehan v. Parsons, 
546, 111 NE 529. : 

Iowa.—Hill v. Clarinda, 103 Iowa 
409, 72 NW 542. 

Mass.—McCaffrev v. 254 
Mass. 50, 149 NE 659. 

Mich.—Ware v. Battle Creek, 201 
mitch: 468, 167 NW 891, LRA1918E 

N. H.—Manchester 30 
N. H. 409. A 

N. J.—State v. Hammonton, 38 
N. J. L. 430, 20 AmR 404. 

N. Y.—Matter of Bensel, 146 App. 
Div. 887, 130 NYS 689; Sniffen_ v. 
New York, 6 N. Y. Super. 1938: Mat- 
ter of Kenmore, 59 Misc. 388, 110 
NYS 1008. 

Oh.—State v. Wright, 17 Oh. Cir. 
Ct eNy (S29396. 

Pa—In re Olyphant Auditors, 8 
Del, Cow be. 


Kingston, 


271 Ii. 


Boston, 


v. Potter, 


Tenn.—Burns v. Nashville, 142 
Tenn, 541, 221 SW 828. 
Wash.—Hillyard v. Collier, 133 


Wash. 249, 233 P 955. 

Ont.—Leslie v. Malahide Tp., 8 Ont 
WR 511. 

[a] Thus it has been held an of- 
ficer is entitled to receive from a 
municipality his necessary disburse- 
ments in suits prosecuted by him on 
behalf of the municipality. Sniffen 
v. New York, 6 N. Y. Super. 193. 

[b] Automobile hire. — Commis- 
sioners in acquisition of lands for 
water supply are entitled to reim- 
bursement for automobile hire, un- 
less the use is improvident, although 
a carriage would be less expensive. 
Matter of Bensel, 146 App. Div. 887, 


130 NYS 689. 

[c] Payment of premiums upon 
official bond is unauthorized. Mat- 
ter of Kenmore, 59 Misc. 388, 110 
NYS 1008. 

{[d] Town treasurer is not es- 


topped from claiming reimbursement 
by accounting for money due the 
township by his predecessor as hay- 
ing been received which he was sub- 
sequently unable to collect and was 


obliged to advance from his own 
funds. Leslie v. Malahide Tp., 8 
OntWR 511. 

60. Meehan v. Parsons, 271 Ill. 


546, 111 NE 529; McCaffrey v. Bos- 
ton, 254 Mass. 50, 149 NE 659; State 


ment is properly made from a contingent fund in- 
cluded in such bill.®° : 


v. Wright, 17 :Oh. Cir, Ctj_N. S.. 3965 
Burns v, Nashville, 142 Tenn. 541, 
221 SW, 828. 

[a] Appearance before congress. 
—(1) Reimbursement by a city to 
its mayor for expenses incurred in 
appearing before congressional com- 
mittees and interviewing members of 
congress to present the claims of the 
city, and an appropriation for the 
building of levees, was not improper, 
as involving an illegal agreement 
against public policy to influence leg- 
islation. Meehan v. Parsons, 271 Ill. 
546, 111 NE 529. -(2) But it has 
been held that the expenses of a 
successful voluntary trip of the 
mayor of a city to lobby before 
congress” for an appropriation for 
the repair of city levees, which had 
been damaged by a flood, do not 
fall within the classes of contingent 
expenses which may be paid from the 
contingent fund. Meehan vy. Parsons, 
194 Til. -A,+13h. .3¢3). «And «thuss.ex= 
penses of a mayor in appearing be- 
fore congressional committee urg- 
ing congressional appropriation for 
repair of city levees are not recov- 
erable although levees were sud- 
denly destroyed and the city’s funds 


were inadequate to meet the ex- 
pense. Meehan v. Parsons, 194 Ill. 
AS woe 

[b] Trip to New York to deliver 


bonds.—(1) It was within the dis- 
cretion of the commissioners of the 
city of Nashville to determine 
whether trips by them to deliver 
bonds to bankers were proper and 
necessary, so that their expenses 
were properly paid them, and are 
not recoverable by taxpayers. Burns 
v. Nashville, 142 Tenn. 541, 221 SW 
828. (2) A total of expenses: of 
two such trips amounting to two 
thousand eight hundred and fifteen 
dollars was not unreasonable, par- 
ticularly in view of the fact that 
it included expense of one commis- 
sioner who went alone to see how 
streets in New York City and Buf- 
falo were repaired. Burns v. Nash- 
ville, supra. (3) And although 
charges for a dinner at the Waldorf 
and a trip to Chinatown were not 
legitimate, this impropriety was not 
sufficient to make them personally 
chargeable with the entire expenses 
of the trips. Burns v. Nashville, 


supra. 
[c] Attendance at convention.—A 
municipality is not liable for the 


traveling expenses of one of its of- 
ficials incurred in attending a con- 


vention of like officials of other 
municipalities. State v. Wright, 17 
Oh Cin Ctyneas. 396s: 


_[d] Charter prohibition —(1) <A 
city charter providing that no sum 
other than salary should be paid for 
“personal expenses” of members of 
council comprehends every kind of 
personal expense, no matter how 
close its connection with public 
service may be. McCaffrey v. Bos- 
ton, 254 Mass. 50, 149 NE 659. (2) 
And assuming that the costs of a 
trip) by Boston councilmen for the 
purpose of investigation of hospitals 
might otherwise be lawful under the 
general laws, the positive prohibi- 
tion of payment of personal ex- 
penses in such charter nullifies such 
general permission, words of gen- 
eral permission not standing against 
positive prohibition. McCaffrey vy. 
Boston, supra. (3) And thus the cost 
of a trip by the members of the city 


council to various cities to investi-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 1154] (b) Office. Expenses. 


imposes on a city the absolute duty of providing 
and maintaining an office at some suitable place for 
the transaction of the business pertaining to a 
given office,*t and the city fails so to do, it is liable 
to the incumbent for the rent and expenses of an 
office rented by him,®? but the rule is otherwise 
where the duty imposed upon the municipality is 
not absolute and the office is hired without its au- 
The allowance of office rent 
by a city council to its city attorney, which he had 
to disburse, is not a ‘*perquisite’? within the mean- 
ing of an ordinance that he should receive a stipu- 
lated salary, but should “‘not be entitled to any 
fees or perquisites of office in addition to his sal- 


thority or sanction.®? 


ary.’?64 


[§ 1155] (c) Clerk Hire. 


gate the advisability of establishing 
a hospital constitutes personal ex- 
penses of such members, within such 
eharter. McCaffrey v. Boston, supra. 

61. Re Local Offices of High Ct., 
12 Ont. L. 16, 7 OntWR 316. 

{a] Office of local master in 
chancery (1) is an office within the 
municipal act which enacts that the 
eounty council shall provide proper 
office, together with fuel, light, sta- 
tionery, and furniture, for all offi- 
cers connected with the high court 
of justice. Re Local Offices of High 
Cty AON Ont) tbs 66,2784 Ontw RR. 13t6. 
(2) The words “stationery and fur- 
niture”’ do not extend to law and 
textbooks. Re Local Offices of High 
Ct., supra. 

62. Hill v. Clarinda, 103 Iowa 409, 
72 NW 542; Ware v. Battle Creek, 
201 Mich. 468, 167 NW 891, LRA1918E 
673; Manchester v. Potter, 30 N. H. 
409. 

[a] Pro rata payment.—Where 
the office furnished by the mayor is 
also used by a law firm of which he 
is a member, the city is liable only 
for its fair share in rent, fuel, and 
lights. Hill vy. Clarinda, 103 Iowa 
409, 72 NW 542. See Buck v. Bender, 
(lowa) 1596 NW 990: feity Hills v. 
Clarinda, 103 Iowa 409, 72 NW 542] 
(under an ordinance limiting com- 
pensation of. mayor to two hundred 
dollars per annum, to include office 
rent and heat, a showing that he has 
been paid during the year fifty dol- 
lars for rent of office and one hun- 
dred dollars in addition thereto does 
not entitle the taxpayer to recover 
the fifty dollars paid for rent of of- 
fice, although the entire year has not 
expired). 

[b] Acquiescence in officer’s 
choice.—Where a city ordinance re- 
quired offices of city officers to be 
kept at places to be designated by 
council, a resolution making the city 
attorney an allowance for. office ex- 
penses was valid, although the coun- 
«cil did not designate his office loca- 
tion, it having acquiesced in his choice. 
Ware v. Battle Creek, 201 Mich. 468, 
167 NW 891, LRA1918E 673. 

{c] Where office room free of 
rent is furnished to a town collector 
by the county treasurer, an allow- 
ance to such collector for office rent 
by an auditing committee is unlaw- 
ful and the payment of such an al- 
jowance is* an unlawful expendi- 
ture. Gorman v. Tidholm, 94 Ill, A. 


eWiale 
63. Abe) eA 
64; Wilkes Barre, 142 


pial Lhe 
eS 114, 2 
“64. Ware v. Battle Creek, 201 
Mich. 468, 167 NW 891, LRA1918E 
673. 

[a] \“Perquisites’”’ means some 
emolument or profit beyond salary, 
but does” not include an allowance 


Coleman v. Elgin, 


MUNICIPAL CORPORATIONS 


If a fixed salary is at- 
tached to a municipal office, the duties of which 
necessarily require, besides the personal services of 
the incumbent, the services of a clerk or assistant, 
the municipality must remunerate the incumbent 


, 


Where the law 
clerks,®> but if 
apinbed fixing a 


municipality.°¢ 


[§ 1156] (d) 


Duty. 
municipality to 


or assistant, the 
ceeding such rate without express sanction of the 
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for the reasonable expenses of the hire of such 


a previous ordinance or usage has 
rate of compensation for such clerk 
officer is not warranted in ex- 


And a public officer particularly 


is not entitled to reimbursement for assistance not 
provided by law where the services were rendered 
after the city had notified him that such assistance 
would not be paid for by the eity.%7 


Liability Incurred in Discharge of 


It is within the discretionary power of a 


indemnify one of its officers against 


lability incurred by reason of any act done by him 
while in the bona fide discharge of his official 


duties,°* and the municipality has the right to em- 


against him."! 
ary power thus 


for office expenses. Ware v. Battle 
Creek, 201 Mich. 468, 167 NW 891, 
LRA1918E 673. 

65. Sniffen v. New York, 6 N. Y. 
Super. 193; Hillyard v. Collier, 133 
Wash, 249, 233 P 955. 

-[a] Stenographic services held 
not extraordinary expenditure for 
which allowance could be made. 
Hillyard v. Collier, 183 Wash, 249, 


233 P 9655. 

66. Sniffen v. New York, 6 N. Y. 
Super. 193. 

67. Towle v. Mobile, 4 Ala. A, 502, 
58 S 668. 

68. Conn.—Hotchkiss v. Plunkett, 


60 Conn, 230, 22 A 535. 

Ind.—Cullen vy. Carthage, 103 Ind. 
196, 2 NE 571, 53 AmR 504. 

Iowa._-Gormly v. Mt. Vernon, \134 
Iowa 394, 108 NW 465. 

Mass.—-Fuller v. Groton, 11 Gray 
340; Hadsell v. Hancock, 3 Gray 526; 
Babbitt v. Savoy, 3 Cush. 530; Ban- 
eroft vy. Lynnfield, 18 Pick. 566, 29 
AmD 623. 

Minn.—Moorhead v. Murphy, 94 
Minn, 123, 102 NW 219, 110 AmSR 
345, 68 LRA 400. 


Mo.—State v. St. Louis, 174 Mo. 
wee a SW 6238, 61 LRA 593. 
H.—Gilbert. v. Berlin, 76 N. H. 
410, “84 A 235. 
N. J.—State v. Hammonton, 38 


N. J. L. 430, 20 AmR 404, 

N. Y.—West v. Utica, 71 Hun 540, 
24 NYS 1075; McCredie v. Buffalo, 
2 HowPrNS 336. 

N. C.—Roper v. 90 
N.C.) 42:7. 

R. I.—Sherman y. Carr, 8 R. I. 431, 
434. 

Compare Heffernan v. Walkerton, 
6 Ont. L. 79, 2 OntWR 434, 23 Can 
LTOcecNotes 222 (holding that the 
court would, in the exercise of his 
discretion, refuse to restrain a mu- 
nicipal corporation, under the cir- 
cumstances of the case, from pay- 
ment of money to the mayor in 
order to recoup him to some ex- 
tent for his loss in law costs in- 
curred by him in an action brought 
against him for what he did as 
mayor in the interest or supposed 
interest of the town, although the 
money had not been provided for on 
the face of the estimates, and that 
the by-law authorizing remuneration 
had been passed by the council in 
the face of the protest of the minor- 
ity and in contravention of the pro- 
cedure by-law of the council, by 
being taken up by the council before 
being submitted to a committee of 
the whole). 

“It would seem, therefore, to be 
the wisest to leave the indemnifica- 
tion of the officer to» the discretion 
of those who represent the interests 
of the city, that, on the one hand, 
they should not be without the 
power to indemnify a meritorious of- 


Laurinburg, 


ploy counsel to defend the officer,®* or to appropriate 
funds for the necessary expenses incurred by him 
in such defense,”° or to pay a judgment rendered 


But while there exists a discretion- 
to favor an officer, there is no fixed 


ficer, acting in good faith, for the 
consequences of his conduct, and on 
the other hand, they should not be 
obliged to protect every officer, 
though acting in good faith, under 
circumstances which seem to them 
to indicate a blamable want of care 
and caution.” Sherman v. Carr, 
supra [quot Grim v. Lee, 34 R. L 
333, 83 A 853, 854]. 

{a] The true test in such cases is, 
Did the act done by the officer re- 
late directly to the matter in 
which the city had an interest, or 
affect municipal rights or property, 
or the rights or property of citizens 
which the officer was charged with 
a duty to protect or defend? State 
v. St. Louis, 174 Mo. 125, 73 SW 623, 
61 LRA 593. 

[b] Good faith.—Where city alder- 
men have been convicted of con- 
tempt in disobeying an injunction, 
which conviction stands unreversed, 
it cannot be said that they were act- 
ing in good faith so as to entitle 
them to reimbursement for the ex- 
penses incident to their defense. 
eee v. Utica; 71 Hun 540, 24 NYS 

69. Cullen vy. Carthage, 103 Ind. 
196, 2 NE 571, 53 AmR 504; State 
v. St. Louis, 174 Mo. L2G SES Sw 623, 
61 LRA 593; Roper vy. Laurinburg, 
90 N. C, 427. 

70. Conn.—Hotchkiss v, Plunkett, 
60 Conn. 230, 22 A 535 

Minn.—Moorhead v. Murphy, 94 
Minn. 1238, 102 NW 219, 110 AmSR 
345, 68 LRA 400: 

N. H.—Gilbert v. Berlin, 76 N. H. 
470, 84 A 235; Pike v,. Middleton, 12 
N. H. 278. 

N. J.—Barnert v. Paterson, 48 N. J. 
L. 895, 6 A 15; State v. Hammon- 
ton, 38 N. J. L. 430, 20 AmR 404. 

N. Y.—McCredie v. Buffalo, 2 How 
PrNS 336; Powell v. Newburgh, 19 
Johns, 284, 

90 


N. C.—Roper v. 
INOS pA 

{a] Police commissioners, as gov- 
ernment officers, not within rule.— 
Police commissioners of a city are 
governmental officers over whom the 
city has no control; and for whose 
conduct it is not responsible; and, 
since they are not agents of the 
city, it could not adopt or ratify 
their acts in failing to perform their 
duty with respect to the enforce- 
ment of the liquor laws of the state, 
and hence could not bind itself to 
indemnify them for expenses in- 
curred in defending against charges 
brought against them, on which they 
were sought to be removed from of- 
fice by the governor for official mis- 
conduct. Gilbert v. Berlin, 76 N. H. 
470, 84 A 235. 

71. State v. St. Louis, 174 Mo. 
125, 73 SW 6238, 61 LRA 593; Sher- 
man vy. Carr, 8 R. i. 481. 


Laurinburg, 
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obligation on the part of the municipality which 
may be enforced by such officer in an action at 
And under a charter requiring the board of 
estimate and apportionment to hear and determine 
claims against the city which have been certified by 
the comptroller as just and equitable, although in- 
valid or illegal, such a‘claim cannot be allowed by 
the board, unless the city has received a_ benefit 
by reason of an expenditure for which the reim- 


law.?? 


bursement is claimed." 


[§ 1157] b. Rate or Amount—(1) In General. 
municipal officer claiming a salary of a given 
amount must point to the provision of the law 
which with certainty and beyond doubt authorizes 
But when the amount of the officer’s salary 


1.04 


72. Gormly v. Mt. 134 
Iowa 394, 108 NW 465. 

73. Kilroe v. Craig, 208 App. Div. 
93,4203 NYS) 871 [aft 238 eN.)- Yi. 628 
mem, 144 NE 920 mem]. . 

{a] Bxpenditures not for “city 
purpose.”—Expenditures of an _ as- 
sistant district attorney of New 
York County in successfully defend- 
ing himself against criminal charges 
of misconduct in office are not ex- 
penditures for a “city purpose,” or 
from which the city derived any 
benefit, and the city comptroller can- 
not be compelled to consider a claim 
for such expenses. Kilroe v. Craig, 
208 App. Div. 93, 203 NYS 71 [aft 
238 N. Y. 628 mem, 144 NE 920 
mem]. 

74, Cal.—Bridges v. Sierra Madre, 
21. Cal. A. 93,5148) BP 965. 


Vernon, 


Ga.—Warrenton v. Bradshaw, 27 
Ga. A. 298; 1208 SH 167; Evens “Vv. 
Sieerie pate 14 Ga. A, 54, 80 SH 
1) 


Ill.—Koons y. Richardson, 227 Ill. 
A. 477. 


Ind.—Bartholomew v. Tipton, 66 
Ind. A. 657, 118 NE 700. 

Ky.—Com. vy. Ross, 135 Ky. 315, 
122 SW 161. 

La.—State vy. Brittin, 52 La. Ann. 
94, 26 S 753. 


Me:—Goud v. Portland, 96’ Me. 125, 
51 A 820. 

‘Mass. — O’Neill Vv. Worcester 
County, 210 Mass. 374, 96 NE 1100; 
Welch v. Emerson, 206 Mass, 129, 91 
NE 1021. ‘ 

Mo.—Holman v. Macon, 155 Mo. A. 
398, 187 SW 16. 

Nebr.—State v. McDowell, 19 Nebr. 
442, 27 NW 4338. 

N. H.—Fernald v. Dover, 70 N. H. 
AT OK 25S. 

N. Y.—Smith v. New York, 83 Misc. 
98, 144 NYS 676. 

N 


N. C.—Borden vy. Goldsboro, 173 
N.C. 661, 92 SE 694. 
Okl.—Rackley v. Purcell, 40 Okl. 


186, 137 P 100. 

Ont.—Blaikie v. Hamilton, 25 U. C. 
Q. B. 469. 

[a] Statute requiring an officer to 
pay over to the treasurer all moneys 
received over a certain amount im- 
ports that such amount is the of- 
ficer’s salary. Com. v. Ross, 135 Ky. 
B15, 122°SW 161. 

[b] Necessity of establishing 
aniount.—Where the statute author- 
izes a municipality to fix the salary 
of a given officer within certain 
limits, the amount to be determined 


by ordinance, no compensation what- 
ever is recoverable until an. ordi- 
nance is actually passed. State v. 


McDowell, 19 Nebr. 442, 27 NW 433. 

75. Harrison v. Horton, 5 Cal. A. 
415, 418, 90 P 716; Indianapolis v. 
Martin, 45 Ind. A. 256, 89 NE 599; 
Peo.) v.? Prendergast; 219 N.Y. 252, 
114 NE 433; Peo. v. Dooley, 169 
App. Div. 423, 155 NYS 3826; Peo. v. 
New York Bd. of Apportionment, etc., 
43 HowPr (N. Y.) 412. 

“The charter specifically provides 
for the salary of the district attor- 
ney and his seven assistants, When 
the ordinance was passed it spe- 
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tions.7* 
[§ 1158] (2) 
A 


érally vested in 
nicipal body or 


cifically provided for the salary of 
the eighth assistant, and this with 
the direct authorization of the su- 
pervisors. We cannot persuade our- 
selves that the salaries of the dis- 
trict attorney and of his assistants 
shall go unpaid because the board 
of supervisors did not specifically 
set apart a fund sufficient for their 
payment in full. The charter does 
not contemplate that the machinery 
of the district attorney’s office shall 
be stopped by reason of the errors 
or willful neglect of the board of 
supervisors—an independent branch 
of the .city government.’ Harrison 
v. Horton, supra. . . 

[a] Board of estimate and appor- 
tionment of Greater New York (1) 
may in good faith refuse to make 
an appropriation for unnecessary em- 
ployees; and the power of the. board 
is continuous. Peo. v. Prendergast, 
219 N. Y. 252, 114 NH 483. (2) And 
when the board determines that a 
stated number of probation officers 
are to be paid a certain’ salary, and 
the number of officers then employed 
is greater than the number for whom 
salaries are provided, it is for the 
board of city magistrates to deter- 
mine which officers are to receive 


such salaries. Peo. v. Dooley, 169 
App. Div. 423, 155 NYS 326. (3) 
And where such board provides in 


the budget for salaries for a less 
number of probation officers than 
those employed, the probation offi- 
cers not selected by the board of 
city magistrates to receive such sal- 
aries remain probation officers, pos- 
sessing the power of such officers, 
but receiving no compensation for 


their services. Peo. v. . Dooley, 
supra. 
[b] Right not dependent on ap- 


propriation.—Since the salary -of a 
city physician attached as an inci- 
dent to the office and did not depend 
on a contract between the officer and 
the city, his right to his salary was 
not dependent on appropriation, un- 
der a statute providing that no ex- 
ecutive department or officer shall 


have the power to bind the city to 
any extent beyond the amount ap- 
propriated by ordinance for such de- 
partment, and that all contracts be- 
yond the existing appropriations are 
void. Indianapolis v. Martin, 45 Ind. 
A. 256, 89 NE 599. 

76. Bridges v. Sierra Madre, 27 
Cal. A. 938, 148 P 965. 

77. Bridges ov. Sierra Madre, 
supra. 

78. I11.—Bourke v. Chicago Sani- 
tary Dist., 92 Till. A. 338. 

La.—Behan v. New Orleans, 34 La. 
Ann. 128. 

Mo.—State v. Player, 280 Mo. 496, 
218 SW 859. 

Pa.—Altoona City v. Koch, 52 Pa. 
Super. 431. 

Wash.—Tacoma v. Lillis, 4 Wash. 
19%, 2 82 (Psa, US SAERVAG SS i2hasnurs cio 
v. McIntosh, 2 Wash. 108, 26 P 79. 

fa] Where, under a new charter, 
old assemblymen are made aldermen 
and are required to take a new oath, 
the new charter fixes the amount of 


ye ao) 


is fixed by law and he has performed his whole 
duty, he has entitled himself to that amount.’ 

In case of doubt, as between the municipality and 
its officers, a statute or ordinance fixing the com- 
pensation is to be construed so as to protect the 
city treasury,’® especially where the officer claiming 
extra compensation is the one charged with the duty 
of advising the city concerning its legal obliga- 


Power To Fix—(a) In General. 


When the salary of a municipal officer is not fixed 
by some statutory provision,’® the power to do so 
is, by the constitution, statute, or charter,’ gen- 


the common council or other mu- 
officer,®° the amount being left to 
their salary. State v. Player, 280 
Mo. 496, 218 SW 859. ¢ 

{b] In Arkansas (1) the amenda- 
tory act relating to salaries of city 
officers and employees becomes part 
of amended act, and as respects fu- 
ture transactions as though act had 
been originally enacted in amended 
form. McLaughlin y. Ford, 168 Ark. 
1108). -273" SW. 2707. (2) Acts Sp. 
Sess. (1923) p 119, -fixing salaries 
of mayor and commissioners of cities 
of twenty-five thousand or more pop- 


ulation, repealed similar provisions 
in’ Acts *(1913)) “pp -4:63—6b2 $22; 
amended thereby. McLaughlin v. 


Ford, supra. 

{c] In California the legislature 
has no power to fix the compensa- 
tion of a municipal officer where such 
officer is appointed under power 
given in the municipal charter, which 
is protected by the constitution. 
Milliken v. Meyers, 25 Cal. A. 510, 
144. P 321. : 

[d] Im Wichigan the legislature 
may fix the salaries of city officers 
where it has not delegated to the 
municipality the power to do _ so. 
Speed v. Detroit, 100 Mich. 92, 94, 58 
NW 638 (‘The point is, we think, 
ruled by Wyandotte v. Drennan, 46 
Mich. 478, 9 NW 500’). 

[e] In Nebraska the interest of 
the state in police and fire protec- 
tion persuaded the court that a stat- 
ute fixing the compensation of 
firemen in cities of the metropolitan 
class was within the power reserved 
to the state by another statute, 
Adams v. Omaha, 101 Nebr. 690, 164 
NW 714. ‘ 

{f{] In New York (1) it was held 
that there was no constitutional ob- 
jection to the power of the legisla- 
ture to regulate the compensation of 
the chamberlain of the city and 
county of New York. Peo. v. Devlin, 
33 N. Y. 269, 273, 88 AmD 377 (“The 
compensation may be increased or 
diminished, in regard to future serv- 
ices, according to the _ legislative 
will. ... The holding of the office 
of chamberlain, at a fixed compen- 


sation, at the time of the passing 
an act, created no vested right in 
the incumbent to hold it, subject 


to the Same compensation, for the 
future portion of his term of office. 
The law under which he entered 
upon his duties is not a contract, 
express or implied, on the ’part of 
the state, that the same compensa- 
tion will continue’’). 

79. See constitutional and statu- 
tory provisions. 

80. See cases infra note 78; and 
passim this section. 

[a] In Connecticut (1) the legis- 
lature may confer upon cities the 
power to make orders and ordinances 
relating to the salaries and compen- 
sation of all officers of the city 
Sullivan vy. Bridgeport, 81 Conn.. 660. 
71 A 906. (2) But a charter power 
to reduce such salaries may be taken 
away by a subsequent statute, Con- 
nelly y. Bridgeport, 104 Conn, 238, 
132 "A 690. 

the 


[b] In Florida legislature 


For later cases, developments and changes in the law see cumulative Annotations,.same title, page and note number, 
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the discretion of such body or officer’! or to be 
fixed by it within certain specified limits,®? although 
such a body may not effectually provide that there 
shall be no compensation at all,** or practically 
destroy the office by fixing the compensation at so 
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thereof for the 
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compensation fixed.’ But in the 


absence of clear grant of power,®® the members of 
the governing body of a city are not authorized 
to fix and determine their own compensation.®® An 
ordinance establishing a salary in contravention of 


low a figure that no one will discharge the duties | the provisions of a statute is void,®? and,-being void 


may confer on the governing body 
of a municipality power to fix sal- 
aries of its own members. Meeks 
vy. Fink, 82 Pla. 244, 89 S 543. 


81. Cal.—Greene v. Lakeport, (A.) 
239 P 702; Milliken v. Meyers, 25 Cal. 
A. 510, 144 P 321. 

Fla.—Meeks v. Fink, 82 Fla. 244, 
89 S 543. 

Tli—Peo. v.: Chicago, 202 Ill. A. 
105. 

Ind.—State v. May, 190 Ind. 619, 


131 NE 382. wah " 
Iowa.—Des Moines vy. Hillis, 55 


‘Iowa 643, 8 NW 638. 


Ky.—Barrett v. Falmouth, 109 Ky. 
151, 58 SW 520, 22 By 667; New- 
port v. Berry, 80 Ky. 354. 

La-—State v. Dodson, 1238 La. 9038, 
49 S 635. 


Mass.—Faulkner vy. Sisson, 183 
Mass. 524, 67 NE: 669. 

Mich.—Burton v. Detroit, 190 
Mich. 195, 156 NW 433. 

Mo.—State v. Brodie, 161 Mo. A. 


538, 143 SW 69; Holman v. Macon, 
155 Mo. A. 398, 137 SW 16; Kemp v. 
Monett, 95 Mo. A. 452, 69 SW 31. 

Nebr.—State v. McDowell, 19 Nebr. 
442, 27 NW 483. 

N. J.—Rightmire’ v. 
ING dare G43, 23) <A... (30. 

N. Y.—Barton v. Brannan, 141 App. 
Div. 295, 126 NYS 47; Colihan v. 
Miller, 72 Misc. 140, 131. NYS 99; 
Peo. v. Metz, 61 Mise. 363, 113 NYS 
1007; Peo, v. Prendergast, 164 NYS 
1042 [aff 178 App. Div. 895 mem, 164 
NYS 1108 mem (aff 221 N- Y. 659 
mem, 117 NE 1082 mem)]. 

Pa.—Pittsburgh v. Grenet, 243 Pa. 
452,- 90=<-A: 136; Sefler.v. McKees 
Rocks, 72 Pa. Super. 81; Aliquippa 
Borough v. Hall, 21 Pa. Dist. 774. 

Tenn.—Knoxville v. MHeiskell, 2 
Tenn. Civ. A. 459. } ‘ 

Tex.—Brown v. Amarillo, (Civ. A.) 
180 SW 654. 

Wash.—Taylor v. Tacoma, 8 Wash. 
174, 35 P 584. . 

Wis.—Smith v. Phillips, 174 Wis. 
54, 182 NW. 338; State v. Hutchin- 
son, 134 Wis. 283, 114 NW #453. 

N. B.—Woodward v. Fredericton, 27 


Camden, 50 


NB Zid. . 
Ont.—Matter of Prince, 25 U. C. 
Qy Balt: js 
[a] Ordinance fixing salary not 


repealed by charter.—Where an ordi- 
nance fixed the salary of aldermen 
at a certain amount except for the 
president who received a_ larger 
amount, and a subsequent charter 
fixing the salaries of the aldermen 
at the same amount made no pro- 
vision for the salary of the presi- 
dent, and further provided that all 
ordinances, regulations and resolu- 
tions in force at the time this char- 
ter took effect, and not inconsistent 
with the provisions thereof, should 
remain and be in force until al- 
tered,. modified, or repealed by the 
common council, the charter and the 
ordinance were consistent one with 
the other, and the ordinance was 
not repealed by the charter pro- 
visions so that the salary of the 
president remained as fixed by the 
ordinance. State v. Brodie, 161 Mo. 
A, 538, 143 SW 69. 

[b] Act not mandatory upon 
council.—Since a burgess is a mag- 
istrate, where no salary is fixed by 
the council under an enabling stat- 
ute, which was not intended to make 
the office of a burgess in all cases 
a salaried position, he is entitled to 
fees under a statute relating to mag- 
istrates. Aliquippa Borough v. Hall, 
20 Pax, Dist, 774. 

[ec] Statutory limits on amount of 
expenses of civil service commission 
for clerk hire do not affect power 
of city council to fix salary of office 


in such commission created by coun- 
cil, such provisions being designed 
to limit the commissioners in the 
expenses which they might incur, 
and not to limit the city council in 
the amount of its appropriation, 
Peo? v. Chicago) 202. (Tl 2Ay. 105: 

{d] Fixing salary at first regular 
meeting of the council as required 
by the statute is mandatory. Smith 
v. Phillips, 174 Wis. 54, 182 NW 338. 

{e] Salary in lieu of fee thereto- 
fore received.—The legislature may 
confer authority upon city councils 
to fix by ordinance the salary of a 
municipal officer in lieu of the fees 
theretofore retained by such officer 
under prior statutes of the state, 
and such provision is not unconsti- 
tutional as a delegation of power to 
legislate. Des Moines v. Hillis, 55 
Iowa 643, 8 NW 688. : 

{f] Officer appointed by different 
body.—Under St. (1900) c¢ 367, the 
city council of Lynn may fix by ordi- 
nance the salary of -a deputy street 
commissioner appointed by the board 
of public works. Faulkner y. Sisson, 
183 Mass. 524, 67 NE 669. ; 

{g] Greater New York Charter 
(1) requiring the salaries paid out 


-of the city treasury to be fixed by 


the aldermen includes only the city 
officers. Peo. v. Metz, 61 Misc. 363, 
113 NYS. 1007. (2) And the heads 
of departments have no power to 
fix salaries. Colihan vy. Miller, 72 
Misc. 140, 131 NYS 99. 

[h] To be fixed by charter, not 
council—HEnabling Act, L. (1889- 
1890) p 223, provides that the leg- 
islative powers of any city organized 
under. the provisions thereof shall 
be vested in a mayor and city coun- 
cil, who with such other elective 
officers as may be provided for in 
its charter shall receive such com- 
pensation as may be prescribed in 
said charter. It was held that the 
city council of a city, organized un- 
der such act, could not fix the salary 
of a comptroller, an elective officer 
of such city, but that such salary 
must be fixed by the charter. ‘Taylor 
v. Tacoma, 8 Wash. 174, 35 P 584. 

82. Ky.—Paducah vy. HEvitts, 120 
Ky. 444, 86 SW 1123, 27 KyL 867; 
Williamson v. Morton, 3 Kyl 755, 11 
Key Op. 590! 

Mass.—Cambridge v. Cambridge, 
228 Mass. 249, 117 NE 312. 

Mich.—Burton v. Detroit, 190 Mich. 
195, 156 NW 453. 

N. J.—Tice v. New Brunswick, 73 
Ne Je du, 615, 64 -A 108: 

N. Y.—WHickhoff v. New York, 49 
HowPr 47. : 

Oh.—State v. Wall, 17 OhNPNS 


Bit 

Pa.—Harvey vy. Hazleton, 81 Pa. 
Super. 1. 

{a] According to value of serv- 


ices.—Under a statute authorizing 
the city to enter into an agreement 
with any city officer to perform the 
duties of his office for a salary less 
than that fixed by law, it is com- 
petent for such an officer to agree 
to perform his duties according to 
the value of his services, rather than 
according to an arbitrary measure 
fixed in addition in the form of a 
salary. Tice v. New Brunswick, 73 
Nee che Gb, 64 «A038: 

[b] Limited appropriation there- 
for.—Under L. (1871) ec 583 § 3, the 
board of apportionment was em- 
powered “to regulate all salaries of 
officers” of the city and county of 
New York, not exceeding the ap- 
propriation therefor, for which the 
city could be held liable; but, in the 
absence of proof to the contrary, it 
would not be presumed that in reg- 
ulating a salary in question by reso- 


lution the board exceeded the amount 
appropriated for its payment. MBHick- 
OE v. New York,’49 HowPr (N. Y.) 

83. De Merritt v. Weldon, 154 Cal. 
545, 98 P 587, 671, 16 AnnCas 955. 

84. De Merritt v. Weldon, supra. 

[a] Such a provision by the 
trustees would conflict with the act 
of the legislature, and _ therefore 
would be void. De Merritt v. Wel- 
don, 154 Cal. 545, 671,. 98 P 537, 16 
AnnCas 955. 

85. Fla—Meeks y. Fink, 82 Fla. 
244, 247, 89 S 543. 

N. J.—McHwan y. West Hoboken, 
SON, Wirdar ilewo4, Aaioue 

Vt.—McFarland v,- Gordon, 70 Vt. 
455, 41 A 507. 

Wash.—Tacoma v. Lillis, 4 Wash. 
UOT SIME a1 Seo RANS Tos 

N. S.—Amherst v. Read, 40 N. S. 
154, 23 CanLTOccNotes 139. 

“It is true that the city charter 

contains provisions from which the 
right of the City Council to fix the 
compensation of its own members 
might. be. inferred, but, construing 
such provisions in the light of funda- 
mentai, established principles, they 
cannot be held to confer such power. 
Nothing less than a grant in ex- 
press terms, or in terms about 
which there can be no reasonable 
question, should be given this et- 
fect.” Meeks v. Fink, supra. 
* [a] Legislative grant of power 
construed.—The power conferred on 
the. common council to fix the com- 
pensation of all city officers, except 
the mayor, does not authorize its 
members to fix and determine their 
own compensation. McFarland vy. 
Gordon, 70 Vt. 455, 41 A 507, 

86. Cal—wWoods v. Potter, 8 Cal. 
ASAT AS ry tos 

Fla.—Meeks v. Fink, 82 Fla. 244, 
ie ea A 

. J.—Gregory v. Jersey City, 34 
INS le ba Oe if i 

N. C.—Kendall v. Stafford; “178 
ING CAR E61 ON OSB 5: 

Vt.—McFarland y. Gordon, 70 Vt. 
455, 41 A 507. 

N. S.—Amherst v. Read, 40 N. S. 
154, 23 CanLTOccNotes 139, ; 

_Compare Wise v. Barberton, 20 Oh, 
Cir, €t. “N.. S:) 390°. (holding thait; 
where there is no valid ordinance fix- 
ing the compensation of councilmen 
upon the induction into the office of 
the first council elected after the 
advancement of a village to a city, 
such a council can fix the compensa- 
tion of its own members). 

[a] Yllustration—Where a_ city 
charter provided that the council - 
should have power to fix the com- 
pensation of all city officers, the 
term “city officers’? referred to the 
respective officers appointed by the. 
city council, and not to the alder- 
men, since to give such a construc- 
tion would be in contravention of 
the well-settled rule that no public 
officer shall fix his own compensa- 
tion. McFarland v. Gordon, 70 Vt. 
41 A 507. 

Because of its extraordinary 
character, Miami City Charter will 
not be construed as conferring power 
upon its governing body to fix the 
salaries of its own members unless 
the intent to do so is expressed in 
language, the meaning of which is 
clear and unmistakable. Meeks v. 
Fink, 82 Fla. 244, 89 §S 

87. Paducah v. HEvitts, 
444, 86 SW 11238, 27 
Gillie v. Corby, 
P 1063,° 17 “LRANS 12683 Furth  v. 
McIntosh, 2 Wash. 108, 26 P 79. 

[a] Less than statutory mini- 
mum.—An ordinance is void which’ 
attempts to fix the compensation of 


698 [48 C.J.] 
at the time of its enactment, is void for all time,** 
notwithstanding a later statute omits the provision 
contravened.®® But where a salary has been fixed 
by ordinance, under an enabling statute, a later 
statute, amending but effecting no substantial 
change inthe earlier act, will not require a re- 
enactment of the ordinance which remains in force 
and governs the salary of the office.®° 

[§ 1159] (b) Exercise—aa. In General. A stat- 
ute empowering a council to fix the salary of a mu- 
nicipal officer is not self-executing, but becomes 
operative only when the contemplated action is 
taken by the council.®* 

[§ 1160] bb. Time Of. The rule is that the com- 
pensation must be established before the commence- 
ment of the term of office,®? but the rule is not 
violated by the fact that because of the necessity of 
publication the ordinance does not go into effect 
until after the commencement of the term.®? Where 
a statutory provision requiring a salary to be fixed 
by the council on or before a specified day pre- 
ceding the election is merely directory, the salary 
can be fixed after that date.°* And it has been 
held that, where the statute provides that the sal- 
ary of a municipal officer shall be fixed by ordi- 
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nance, not exceeding a given sum, such salary 
may be fixed within that limit during the term of 
office.9* ; 

[§ 1161] ec. Mode Of. Where the power to fix 
the compensation of a municipal officer is vested 
by law in the common council, such power is usu- 
ally and properly exercised by ordinance.°® 

Whether ordinance imperative. Where a statute 
requires the salary of city officers to be fixed by 
ordinance, it must be fixed in that manner and not 
otherwise.®? And it has been held that the legisla- 
tive power of the council, as in fixing the com- 
pensation of municipal officers, must be exercised 
by ordinance.® It is generally held, however, that 
if the mode of fixing a salary is not prescribed, 
the power may he exercised by resolution,®® or in 
any usual or appropriate manner.t And this is 
particularly so where a statutory provision author- 
izes the common council to perform any act not 
repugnant to law by ordinance, resolution, by-law, 
or regulation.’ 

.[§ 1162] dd. Review. In the absence of proof 
of bad faith, the courts will not interfere with the 
exercise of the discretion of the common council® or 


a municipal officer at less than the|councilmen’s term of office). 


minimum salary fixed by the statute. 


96. Cal.—Greene v. Lakeport, (A.) 


Paducah v. Evitts, 120 Ky. 444, 86] 239 P 702. 


SW 1128, 27 KyL 867. 
88. McGillic v. Corby, 37 Mont. 
249, 95 P 1063, 17 LRANS 1263. 


89. McGillic v. Corby, supra. 

$0. Harvey v. Hazleton, 81 Pa. 
Super. 1. 

91. State v. Olinger, (Iowa) 72 
NW. 441. 3 

$2. Wesch v. Detroit, 107 Mich. 


149, 64 NW 1051; Stuhr v. Hoboken, 
ALBIN: Yeti had 

[a] After appointment.—A mu- 
nicipality empowered to fix the sal- 
aries of all officers appointed may fix 
the’ salary of a given officer after his 
appointment but before commence- 
ment of his term. Wesch v. Detroit, 
107 Mich. 149, 64 NW 1051. 

{[b] After election.—(1):A com- 
mon council empowered to fix the 
salary of an elective municipal of- 
ficer elected under a new charter at 
the same time may exerciSe such 
power after the election of such 
officer, notwithstanding a __consti- 
tutional provision forbidding a 
change of compensation during the 
term of a municipal officer. Barrett 
v. Falmouth, 109 Ky. 151, 58 SW 520, 
22 Kyl 667. (2) Where the charter 
of a city authorizes the council to 
fix the compensation of its mem- 
bers, the council has the right, in 
the absence of an ordinance regulat- 
ing the same, to fix such amount and 
order it paid by ordinance, even 
where no fee or salary was attached 
to the office by statute or ordinance 
at the time of their election. Tacoma 
_v. Lillis, 4 Wash, 797, 31 P 321, 18 
LRA 372. 

93. Stuhr v. Hoboken, 47 N. J. L. 
147, 

94. Uvalde v. Burney,, (Tex. Civ. 
A.) 145 SW 311. 

95. State v. McDowell, 19 Nebr. 
442, 27 NW 4383; Belton v. Head, 
(Tex. Civ. A.) 137 SW 417, 418 [quot 
Cyc]. Compare Walker v. Dillon- 
vale, 82 Oh. St. 137, 92 NE 220, 19 
AnnGas 773 (holding that a statute, 
providing that council members of a 
village may receive as compensation 
two dollars for each meeting not 
to exceed twenty-four meetings in a 
year, fixes the compensation of such 
members, and the council may au- 
thorize its payment by, a resolution 
passed after the services have been 
rendered, and it is' not necessary 
that it be fixed by ordinances passed 
before the commencement of the 


Iil.—Gathemann vy. Chicago, 263 Ill. 
292, 104 NE 1085 [aff 188 Ill. A. 210]. 

Mass.—Faulkner v. Sisson, 183 
Mass. 524, 67 NE 669. 

Mich.—Burton v. Detroit, 190 Mich. 
195, 156 NW 4658. 

Mo.—Holman vy. Macon, 155 Mo, A. 
398, 402, 1387 SW 16. 
‘an J.—Stuhr v. Hoboken, 47 N. J. L. 


N. C.—Borden v. Goldsboro, 173 
N. C. 661, 92 SH 694. 

Wash.—Tacoma v. Lillis, 4 Wash. 
79%, 31. P3241, 18 \URAS3%2. 

“The rule is ‘well settled that 
where the statutes invest a munici- 
pal corporation with the power to 
regulate and fix the compensation of 
municipal officers, the ordinances en- 
acted for that purpose must be 
treated as though passed by the Leg- 
islature itself.’ Holman v. Macon, 
supra 

$7. Koons v. Richardson, 227 Ill. 
A. 477; Lee v. Venice, 206 Ill. A. 376. 

98. Central v. Sears, 2 Colo. 588. 

99. State v. Nichols, 83 Minn. 3, 
85 NW 717; Borden v. Goldsboro, 
173-N. C.-661, 92 SE 694; Walker 
v. Dillonvale, 82 Oh. St. 137, 92 NE 
220, 19 AnnCas 773; Brown v. Ama- 
rilla, (Tex. Civ. A.) 180 SW 654. 

[a] Authorization of payment 
fixed by statute.—A statute, provid- 
ing that council members of a vil- 
lage may receive as compensation 
two dollars for each meeting not to 
exceed twenty-four meetings in a 
year, fixes the compensation of such 
members, and the council may au- 
thorize its payment by a resolution 
passed after the services have been 
rendered, and it is not necessary 
that it be fixed by ordinance passed 
before the commencement of the 
councilmen’s term of office. Walker 
v. Dillonvale, 82 Oh, St. 187, 92 NE 
220, 19 AnnCas 778. 

[b] Sufficiency of resolution.—A 
resolution of city aldermen, allow- 
ing a sinking fund commissioner a 
specified annual salary for previous 
years, and charging against him cer- 
tain items, leaving a balance due 
the city, sufficiently fixes the salary 
to authorize its recovery, although 
debits against him were invalid. 
Borden y. Goldsboro, 173 N. C. 661, 92 
SE 694. 

1. Kindricks v. Machin, 135 Ark, 
459, 205 SW 815; Peo. v. Prender- 
gast, 164 NYS 1042 [aff 178 App. 


Div. 895 mem, 164 NYS 1108 mem 
(aff 221 N. Y. 659 mem, 117 NE 1082 
mem)]; Brown v. Amarillo, (Tex. 
Civ. A.) 180 SW 654, 657. 

“We believe any form which the 
council might adopt in performing 
this duty so as to express its de- 
cision as to what the salary or com- 
pensation: shall be would comply 
with the statutes.” Brown v. Ama- 
rillo, supra. 

[a] The adoption by the board of 
aldermen of a salary budget, includ- 
ing specific salary items recom- 
mended pursuant to Greater New 
York Charter is sufficient legislative 
action to “fix” such salaries as re- 
quired by charter. Peo. v. Prender- 
gast, 164 NYS 1042 [aff 178 App. 
Div. 895 mem, 164 NYS 1108 mem 
(aff 221 N. Y. 659 mem, 117-NE 1082 
eee 

4 tate v. Kelly, 154 Wis. 482, 
143 NW 153 (holding that, although 
a statute requires the salary of all 
offices to be filled during the ensuing 
year to be fixed by “ordinance” at 
the first meeting of the common 
council in February, nevertheless, in 
view of a provision authorizing the 
common council to perform any act 
not repugnant to law by ordinance, 
resolution, by-law, or regulation, the 
salary of an office created subse- 
quently to February may be fixed by 
resolution, instead of ordinance, 
which is technically an enactment 
in the form of a by-law). 

3. De Merritt v. Weldon, 154 Cal. 

545, 551, 671, 98 P 537 [cit Cyc]; 

Newport v. Berry, 80 Ky. 354; State 

Las ee poke La. 908. 49 S 685: 
esch v. etroit, 10 ich, 

NW THEY 7 Mich. 149, 64 

[a] Reason for rule—Where a 
statute of the state requires a mu- 
nicipal legislative body to fix the 
compensation of a municipal officer, 
the question what is reasonable com- 
pensation is addressed solely to it 
and not to the courts, and however 
much a court may disagree with the 
conclusion of the legislative body 
that a designated sum is reasonable 
it may not interfere, in the absence 
of fraud or bad faith. The courts 
refuse to consider legislative motives 
except as they may be disclosed on 
the face of the acts or are inferable 
from their operation and effect, con- 
sidered in the light of those matters 
of which judicial notice may be 
taken. De Merritt v. Weldon, 154 Cal. 
545, 671, 98 P 587, 16 AnnCas 955. 

{[b] It is immaterial that the com- 


eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 


a 


§§ 1162-1164} 


other body,* in fixing and determining the salary of 


municipal officers. 


[§ 1163] (3) Modification—(a) In General. 
the absence of any prohibition or restriction, the 
compensation of a municipal officer may be changed 
and such change may 


by the proper authorities,® 


pensation was fixed at less than the 

amount received by the incumbent 

for the preceding term. Wesch Vv. 

Detroit, 107 Mich. 149, 64 NW 1051. 
4. gh 80: Vv. Haverstraw, 23 App. 
31, 48 NYS 740. 

gapeeenty salary see infra §$§ 

1164-1168. 

cried salary see infra §§ 1169- 
i 


6 Fla.—Meeks v, Fink, 82 Fla. 


244, ed S_ 548. 
v. Bradshaw, 27 
Ga. i 298, 108 SE 167. 
Ill.—Gathemann y. Chicago, 263 Ill. 
292, 104 NE 1085. 
Iowa.—Iowa City v. 10 
Iowa 189. 
Sage” v. Young, 1 Ky. Op. 
La.—Behan v. 
Ann. 128. 
Mich.—Wesch y,. Detroit, 107 Mich. 
149, 64 NW 1051. 
Minn.—State y. Hill, 32 Minn, 275, 


Foster, 


New Orleans, 34 La. 


20 NW 196. 
N. ee v. Portsmouth, 59 
N. nar 
Y_Peo. v. Keller, 158 N. Y. 


137, “53 NB 1107. 

Pa. —Baldwin v. Philadelphia, 99 
Pa. 164. 

Tex.—Belton v. Head, (Civ. A.) 137 
SW 417, 418 [quot Cyc]. 

Va —Sands v. Moore, 119 Va. 744, 
89 SE 846. we 

Wis —Kollock v. Dodge, 105 Wis. 
187. 80 NW 608. 


644. Of particular officers: 

In general see passim §§ 1762, 1270, 
1292, 1207, 1429-1444, 1520, 1536, 
ey 1555, 1563, 1575, 1584, 1594- 
1 


Firemen see infra § 1486 
Policemen see infra §§ 1397, 1398. 
7. Cal.—Rutledge v. Bureka, 195 
Cal. 404, 234 P 82; Buck v. Bureka, 
109 Cal. 504, 42 P 243, 30 LRA 409; 
Milner v. Reibenstein, 85 Cal. 593, 
24 P 935; Gilmore v. Pearson, 71 
Cal. A. 284, 235 P 665: Cameron v. 
Richmond. 42 Cal. A. 262, 183 P 604. 


Conn.—Smith  v. Waterbury, 54 
Conn 17 4. 7% AN Ls 
Ill.—Barnett v. Cook County, 320 


1), 227, 150 NE 672: Wolf v. Hope, 
210 Tll. 50, 70 NE 1082; Cook County 
v. Sennott, 136 Tll. 314, 26 NE 491: 
Peo. v. Cook County, 177 Til. A. 58 
faff 260 Ill. 345, 103 NE 282]. 

Ky.—Paris v. Webb, 33 SW 87, 17 
KyL 1006. 

Mich.—Schurtz v. Grand Rapids, 
205 Mich. 102. 171 NW 463; Barrus 
v. Engel. 186 Mich. 540, 152 NW 950. 


Mo.—Denneny v. Silvey, 302 Mo. 
685, 259 SW 422; State v. Player, 
280 Mo. 496, 218 SW 859; State v. 


Smith, 87 Mo. 158; State v. Johnson, 
25 SW 855. 

N. Y.—Cox v. New’ York, 103 N. Y. 
519, 9 NE 48; Glasser v. Buffalo, 
115 Mise. 88, 187 NYS 387. 

Oh.—Gobrecht v. Cincinnati, 51 Oh. 
St. 68, 86 NE 782, 28 LRA 609. 

Wash.—State v. Carroll, 133 Wash. 
549, 234 P 22; State v. Carson, 6 
Wash. 250, 33 P 428; Tacoma v. Lillis, 
4-Wash.° 797, 31 P 321, 18 LRA 872. 

[a] Constitutional provision pro- 
hibiting increase of compensation of 
officer after his election must be in 
force at the date of his election. 
Gilmore v. Pearson, 71 Cal. A. 284, 
235 P 665. 

{[b] An attempted amendment to 
the charter of a city and city ordi- 
nanee pursuant thereof authorizing 
the payment of a salary of two 
thousand dollars to a member of the 
civil service commission was invalid 
and was in violation’ of the statu- 
tory and constitutional provisions, 
and the fact that he was receiving 
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| apply to officers then in office as well as to those 


thereafter seleeted.® 


In 


no salary when the change was 
made in the charter provision did 
not relieve the relator of the limita- 
tion imposed by law. Barrus v. 
Engel, 186 Mich. 540, 152 NW _ 950. 

[ec] Charter change not within in- 
hibition.—Constitution inhibiting in- 
crease of compensation of officer dur- 
ing term of office is not contravened 
by charter continuing old assembly- 
man in office, but as members of 
new assembly, with different powers 
and duties and higher salary. State 


v. Player, 280 Mo. 496, 218 SW 859. 
{d] “Continuance in office” in 
Const. Amendm, 24, prohibiting the 


legislature from increasing the sal- 
ary of any public officer during his 
“continuance in office,’ means con- 
tinuing in office under one appoint- 
ment, and the act of 1881 providing 
that ‘the city attorney shall be en- 
titled to fees for his services in 
eases tried for said city,” is not 
unconstitutional, so far as it affects 
that officer under his reappointment 
to that position in 1881, at the ex- 
piration of his former term. Smith 
vy. Waterbury, 54 Conn. 174, 7 A 17. 

[e] Inclusion in an assessment for 
improvements of an amount to be 
paid inspectors to superintend the 
construction of the work does not 
constitute an increase in the salary 
of the superintendent of streets in 
violation of the constitution where 
the statute contemplates assistants 
for him by the appointment of in- 
spectors, and where obviously it 
would be impossible in many in- 
stances for him to superintend the 
work personally. Rutledge v. Eu- 
reka, 195 Cal. 404, 234 P 82. 

{f] That his office was created by 
statute and the attempted increase 
was by an act of legislature does 
not take the case out of the opera- 
tion of a constitutional prohibition 
against increasing the salary during 
the term of office. Cook County v. 
Sennott, 136 Ill. 314, 26 NE 491. 

{g] Councilman, although receiv- 
ing no salary as such, but fees for 
other duties in the prohibition.— 
Under the charter of Richmond, pro- 
viding that no member of the coun- 
cil shall hold any other municipal 
office, that the council shall act as 
a board of tax equalization, and that 
the councilmen shall receive five dol- 
lars per -day while performing that 
duty, but no other compensation, 
unless provided by ordinance, they 
perform the duty of equalization as 
members of the council, so that an 
ordinance providing a salary for 
them increases their ‘compensation, 
within an article of the constitution 
providing that this shall not be done 
during their term of office. Cameron 
Vv. Peace Ga 42 Cal. A. 262, 183 P 
604. 

{h] County jury commissioner is 
a “municipal officer,” whose salary is 
within constitutional provision pro- 
hibiting increase in salaries of 
municipal officers during term. Bar- 
nett v. Cook County, 320 Ill. 227, 150 
NE 672. 

{i] Persons held to be officers 
within constitutional provisions.— 
The members of the board of election 
commissioners of Chicago are munici- 
pal officers within the meaning of the 
state constitution providing that ‘‘the 
fees, salary or compensation of no 
municipal officer who is elected or 
appointed for a definite term of office 
shall be increased or diminished dur- 
ing such term.” Peo. v. Cook County, 
177 Wi A. 58,.59) [aff 260 T11., 345, 103 
NE 282]. 

[ij]. Officer subject to removal at 
the pleasure of the council is not an 
officer within Const. art 14 § 8, pro- 


[§ 1164] (b) Increase*%—aa. In General. 
crease of the salary of a municipal officer during 
his term of office may be and usually is interdicted 
by constitutional’ or statutory® provision against 


An in- 


hibiting an increase in thé salary of 
any officer during his term of office. 
State v. Johnson, (Mo.) 25 SW 8565. 

{k] Increase held not unconstitu- 
tional.—(1) The act of March 9, 
1893, making the county treasurer ex 
officio collector of the city taxes and 
requiring the city to pay him a given 
sum per year for his services, is not 
in conflict with Const. art 11 § 8, for- 
bidding the salary of a municipal offi- 
cer to be increased during his term 
of office, or with Const. art 11 § 12, 
denying to the legislature the right 
to impose taxes on municipal cor- 
porations, ‘ State vy. Carson, 6 Wash. 
250, 838 P 428. (2) Compensation of 
a member of the governing board of 
a city, fixed by statute at five dollars 
for attendance at each meeting, is 
not “salary” within Const, art 2 § 20, 
providing that the salary of any 
officer shall not be increased during 
his term. Gobrecht vy. Cincinnati, 51 
Oh. St. 68, 36 NE 782, 23 LRA 609. 

{l] Ratification of unlawful in- 
crease.—L. (1870) c 383, providing a 
gross sum for salaries of the city 
courts of the city of New York, based 
on estimates stating the salaries of 
police justices to be ten thousand 
dollars per annum, does not ratify 
the unlawful ineréase of such 
salaries by resolution of the common 
council. Cox vy. New York, 103 N. Y. 
519, 9 NE 48. 

8. Ark.—McLaughlin v. Ford, 168 
Ark, 1108, 273 SW 707; Kindricks v. 
Machin, 1385 Ark. 459, 205 SW 815; 
Barnes v. Williams, 53 Ark. 205, 13 
SW 845. 

Cal.—Gilmore v. Pearson, 71 Cal. A. 

Wilmington, 


284, 235 P 665. 

Del.—Wolecott v. 10 
Del. Ch. 384, 93 A 364. 

HS mes v. Richardson, 227 Ill. 
~ ATT 

Mass.—Cambridge v. Cambridge, 
228 Mass. 249, 117 NE 312, 

Mich.—Barrus v. Engel, 186 Mich. 
540, 152 NW 950. 

Mo.—Denneny v. Silvey, 302 Mo. 
665, 259 SW 422. 

N. J.—Ries v. West New York, 79 
N. J. L. 164, 74 A 337; Rightmire v. 
amen, 50 N. J. L. 43, 18 A 30. 

N. Y.—Rowland v. New York. 83 N. 
Y. 372; Smith v. New York, 
& C. 160. 

Utah.—Henriod vy. Church, 62 Utah 
USA Toe al Ole 

Wash.—State v. Carroll, 133 Wash. 
549, 234 P22. 

{a] Delay in giving bond.—An 
officer who has been reé.ected cannot 
by postponing the giving of his bond 
prolong his prior term beyond the 
date when he might have qualified for 
his new term, and thereby avoid the 
operation of a charter provision for- 
bidding an increase of an officer’s 
salary during his term, Rightmire v. 
Camden, 50 N. L, 48, 13 A 30. 

[b] Officer resigning rae an 
ordinance increasing salary went 
into effect and thereafter appointed 
to position is entitled to increased 
salary. Henriod v. Church, 52 Utah 
1345 272 SP etOL. 

{c] Salary held to be same as 
when incumbent was elected.—Kind- 
vicks v. Machin, 185 Ark, 459, 205 SW 


{d] Where a mayor qualifies un- 
der a new charter adopted prior to 
his election which provides that the 
council may fix his salary within cer- 
tain limits and such salary is not to 
be increased or diminished during 
his term, he is entitled to the salary 
fixed by the council notwithstanding 
it is an increase over the salary 
prescribed by an ordinance of the 
council prior to his election, and not- 
withstanding the statute adopted as 
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change thereof during the term of office, but in the 
absence of such provision, the power to fix the sal- 
ary of a municipal officer for a given term carries 
with it as a necessary incident the power to increase 
such salary during that term.® And it has been held 
that the purpose of a constitutional provision pro- 
hibiting municipalities from paying extra compen- 
sation to public officers, and from increasing their 
compensation while they continue in office, was to 
take from the public bodies therein mentioned the 
power to make gratuitous compensation in ‘addition 
to that established by law or contract,?® and that 
it does not deprive a city of the power to regulate 
by legislation the compensation of its public officers 
or employees, which, therefore, may be increased by 
an ordinance regularly passed and taking effect in 
the future.1}-1® 

[§ 1165] bb. What Constitutes ‘‘Term.’’ The 
word ‘‘term’’ as used in such restrictive provisions 
refers to a fixed and definite time and does not 
apply to an appointive office held at the pleasure 
of the appointing power.1® 

[§ 1166] cc. Officer Holding Over. Such a re- 
strictive provision applies to an officer during the 
time he holds over where his term'of office is fora 
fixed period and until a successor’ shall have been 
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duly appointed and qualified.’7 ; 

[§ 1167] dd. What Does Not Constitute ‘‘In- 
crease.’’ A statute imposing upon a city collector 
the duty of collecting additional taxes whereby his 
compensation, based on a commission, is inereased,** 
or an ordinance imposing new duties and providing 
compensation therefor, but not increasing compen- 
sation for the duties the officer was theretofore 
required to perform under an ordinance passed be- 
fore his term of office began,!® is not violative of 
such a restrictive provision against increase 1n 
salary. Where a statute provides that a couneil 
in existence at the time of the adoption of a code 
providing that such councils shall fix a salary, and 
that the salary so fixed shall not be increased during 
the term for which any officer may be elected or 
appointed, and such council takes no action there- 
under, the succeeding council may increase the 
salary of officers whose compensation had been fixed 
by ordinance prior to the adoption of such code, 
since the salary had not been ‘‘fixed’’ as prescribed 
in the statute.2° And officers whose salaries were 
fixed by statutes declared unconstitutional during 


_their term of office are left in the position of offi- 


cers.for whom no compensation has been provided,*+ 
and are entitled to the compensation provided by 


the charter provides that all ordi-; 
nanees and resolutions in force at 
‘the time when the city adopts the) 
‘charter shall continue in force until 
repealed. Cambridge v. Cambridge, | 
228 Mass. 249, 117 NE 312. - 

[e] .Such a statute may be re- 
‘pealed by an amendatory act repug-, 
nant to the original act, and an in-, 
crease of salary conformable to the 
provisions of the later act is valid. 
McLaughlin y. Ford, 168 Ark. 1108, 
273 SW 707. 

9. Ky.—Gibbons v. Young, 1 Ky. 
Op. 318. 

Minn.—State v. Hill, 32 Minn, 275, 
20 NW 196. 

N. Y.—Bixby v. New York, 61 Hun 
490, 16 NYS 364. 

Tex.—Belton v. Head, (Civ. A.) 137 
SW 417, 418 [quot Cyc]. 

Wis.—Kollock v. Dodge, 105 Wis. 
187, 80 NW 608. 

[a] Act giving increase construed 
to be prospective—An amendment of 
a charter providing that ‘‘each alder- 
man shall be entitled to an annual 
salary” greater than the compensa- 
tion previously allowed is not to be 
construed as operating retroactively, 
either from its terms or from the 
nature of the legislation, and has the 
effect to increase the compensation 
of the aldermen during the remain- 
der only of the official year after its 


passage. State v. Hill, 32 Minn, 275, 
20 NW 196. 
' [b] Act legalizing the payment of 


an unlawful increase of compensation 
does not give the right to recover 
such increase to one to whom it had 
not been paid. Bixby v. New York, 
61 Hun 490, 16 NYS 364. 

[c] In Pennsylvania the city 
council of a city of the third class 
may increase the salary of the office 
of mayor after the election of an in- 
cumbent, the restricting statute ap- 
plying only to offices which, by that 
statute, councils are authorized to 
create. Fellows v. Scranton City, 1 
Pa, Dist. 554, 

[d] In Utah the statute only ap- 
plies to elective officers. Henriod v. 
Church, 52 Utah 134, 172 P 701. 

10. Sullivan v. Bridgeport, 81 
Conn. 660, 664, 71 A 906. 

11-15. Sullivan v. Bridgeport, su- 
pra, 

“The construction and purpose of 
Article Twenty-Four of the Amend- 
ments to the Constitution received 
the attention of this- court in the 
recent case of- McGovern y. Mitchell, 


78 Conn. 536, 63 A 433, and was there 


caréfully and fully considered. It is 
there held that it is the purpose of 
the Article to take from the public 
bodies therein mentioned, including 


| cities, the power to make gratuitous 


compensation to public officers and 
employees in addition to that which 
is established by law or contract; and 
that it does not, either directly or 
by implication, take from them the 
power to regulate by legislation the 
public services and the compensation 
of public officers. They may, there- 
fore, to the extent of their legislative 
power, enact laws or ordinances fix- 
ing the future compensation of such 
officers. The ordinance in question 
purports to establish the compensa- 
tion which all the members of the 
police department shall receive after 
the Ist day of April following its 
enactment, It is not the vote of a 
gratuity in excess of what the law 
allows them, but a law establishing 
what they shall receive in the future. 
Sullivan v. Bridgeport, supra. 

16. State v. Jost, 269 Mo. 248, 191 
Sw. 88; Bowers v. Albuquerque, 27 
N. M, 291, 200 P 421; State v. Paines- 
ville; V3 Oh Cir Cr. ON. S.cbi i isiz Oh, 
Cir. Ct. 123 [aff 85 Oh. St. 483 mem, 
98 NE 1134 mem]; State v. Oklahoma 
City, 88 Okl. 349, 134 P 58. 

[a] Officer subject to removal at 
pleasure of the council is not an offi- 
eer within the provisions of a statute 
prohibiting an increase during the 
term of: office. Bowers v. Albu- 
querque, 27 N. M. 291, 200 P 421. 

[b] Police officer.—(1) “But the 
inereasing or diminishing of the-sal- 
ary of an officer or employe is limited 
to the term for which he is appointed, 
and it is suggested that a patrolman 
is not appointed for any term. If this 
be so, it would seem that he might be 
discharged at any time without viola- 
tion of any statute and his place 
filled by another appointee, But in 
view of the fact that a patrolman 
once appointed serves until he is re- 
moved for cause, it necessarily fol- 
lows that he is appointed for a term, 
to wit, for that period of time during 
which he is permitted to hold his 
office.” State v. Painesville, 12 Oh. 
Cin iOts Ni Shy bili, i088, hoc, Oly, Cain, ity 
123 [aff 85 Oh. St. 488 mem, 98 NE 
1134 mem]. (2) A police detective 
has a term of office within the con- 
stitutional prohibition against in- 
crease of compensation during the 
term, notwithstanding the power to 


remove without hearing when not 
needed or when there are no funds. 
State v. Jost, 269 Mo. 248, 191 SW 
38. Compare Sullivan y. Bridgeport, 
81 Conn. 660, 71 A 906 (holding that 
a policeman of a city, who practi- 
cally holds his office during good be- 
havior, does not hold for any certain 
fixed or definite term, and is there- 
fore not affected by a clause in the 
city charter which forbids the com- 
mon council from increasing or di- 
minishing the salary of any officer, 
employee, agent, or servant of the 
city, “chosen or appointed for a cer- 
tain term’’). 

[c] In Michigan the constitution 
does not prohibit the increase of sala- 
ries of officers who have no fixed 
term of office, but are appointed for 
an indefinite tenure. Burton vy. De- 
troit, 190 Mich. 195, 156 NW 453. 


17. State v. Smith, 87 Mo. 158. 

18. McGrath v. Shelbyville, 200 
Ky. 796, 255 SW 694. 

19. Denneny v. Silvey, 302 Mo. 
665, 259 SW 422. 

[a] Illustration. — An ordinance 


passed during a city collector’s of- 
fice, requiring him to collect water 
and light rentals and revenues and 
giving him a commission thereon, but 
not increasing the compensation for 
the duties he was theretofore re- 
quired to perform under an ordinance 
passed before his term of office be- 
gan, is not in violation of the consti- 
tution or statute prohibiting increase 
in pay of an officer during his term of 
office. Denneny y. Silvey, 302: Mo. 
665, 259 SW 422. 

20. State v. “Madigan, 16 Oh. Cir. 
Ct IN. S...202, 208, 

“But it is argued by defendant 
that inasmuch as the duty was man- 
datory upon council to take acfion in 
this behalf, its conduct in the prem- 
ises is equivalent to a confirmation 
of the salary already fixed. We are 
unable to subscribe to this view. We 
think that . council’s failure to 
act did indeed leave the old ordinance 
in force, but we do not think that 
such failure to act can be construed 
to an express or affirmative action by 
council. No salary for the clerk of 
the police court having been ~ ‘so 
fixed’ by the council then in exist- 
ence, it follows that a limitation ap- 
plicable only to salaries ‘so fixed’ is 
inapplicable to his salary which had 
been fixed before.” State v. Madi- 
gan, supra. : i 

21. State v. Carlisle,3 OhHNPNS 544, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a later act,?? notwithstanding the rate is higher than 
they previously received under the unconstitutional 


statutes in existence at the time 
office.?8 


[§ 1168] ee. Governing Body Increasing Its Own 
Although it is within the legislative 
power to delegate to a municipal body the authority 
to increase its own salary,*4 nothing less than a 
clearly expressed authority will support an ordi- 
nance so far as it attempts to increase the salaries 
of the a vgntied of the city council proposing and 
And while the power of a governing 

salaries may inelude an increase, 
such a body cannot under a statute giving such 
power pass an ordinance increasing its own sal- 


Compexsation. 


adopting it.? 
body to fix? 


aries.2° To establish by original 


where hitherto none whatever existed is to make 
And members of a city council can- 


an increase.?? 


22. State v. Carlisle, supra. 

23. State v. Carlisle, supra. 

24. Passaic City Clerk's Applica- 
tion, (N. J. Sup.) 116 A 695; Diedrich 
v. Warren, 213 App. Div. 406, 409, 210 
NYS 49 [aff 241 N. Y. 609 mem, 150 
NE 575 mem]. 

“The cases which hold that officials 
may not increase their own salaries 

. rest for their authority on the 
fact that no clear power was given 
in the statute. In none is it denied 
that it was within the legislative 
power to delegate such authority to 


the municipal body.” Diedrich v, 
Warren, supra. 
[a] Charter of city of Tonawanda 


empowering the common council “‘to 
fix and change the Salaries of all 
officers of the city, including such as 
are fixed by this act, which shall not 
be diminished during the continuance 
of such term of office,” empowers 
aldermen to increase their own sala- 
ries during the term for which they 
have been elected. Diedrich v. War- 
ren, 213 App. Div. 406, 409, 210 NYS 
49 [aff 241 N. Y. 609 mem, 150 NE 
575 mem]. 

[b] Increase inoperative after 
protest.—Under Act March 23, 1920 
(P. L. p 83), empowering city com- 
missioners to increase their compen- 
sation, but providing that a petition 
may be presented signed by fifteen 
per cent of the electors of the city 
protesting against the increase, in 
which case the ordinance shall re- 
main inoperative until adopted at the 
next general election, which omits a 
provision similar to that in the Walsh 
Act, providing for the referendum on 
municipal ordinances, that the peti- 
tion shall be verified, the petition of 
protest against the salary increase 
need not be verified. Passaic City 
Clerk’s Application, (N. J. Sup.) 116 
A 695. 

25. Meeks vy. Fink, 82 Fla. 244, 89 
S 543; Kendall v. Stafford, 178 N. C. 
461, 101 SE 15, 

26. Kendall vy. Stafford, supra. 

27. Newburyport v. .Newburyport, 
241 Mass. 575, 136 NE 70. 

28. Newburyport v. Newburyport, 
supra. 

29. See infra text and notes 30-36. 
30. .Ga.—Warrenton v. Bradshaw, 
27 Ga. A. 298, 108 SE 167. 
Iowa.—Iowa City v. 

Iowa 189. 

La.—Behan v. New Orleans, 34 La. 
Ann. 128. 

Mich.—Wesch v. Detroit, 107 Mich. 
149, 64 NW 1051. 

N. H.—Marden v. Portsmouth, 59 
INGE. 8. 

N. J.—Love v. Jersey City, 40 N. J. 


L. 456. 

N. Y.—Peo. v. Prendergast, 164 
NYS 1042 [aff 178 App. Div. 895 mem, 
164 NYS 1108 mem (aff 221 N. Y. 659 
mem, 117 NE 1082 mem)]. 

Pa.—Baldwin v. Philadelphia, 99 
ie 164; Com. v. Bacon, 6 Serg. , 

Tex.—McFall v. Austin, 1 ee A. 
Civ. Cas. § 450. 
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they came into 


action a salary 


term of office,** 


[a] Before commencement of term. 
—A provision of law forbidding 
diminution of salary during a munici- 
pal officer’s term does not prevent a 
body empowered to fix the compen- 
sation of all municipal officers elected 
or appointed from fixing the salary 
of an officer, after his appointment 
but before commencement of his 
term, at less than the amount re- 
ceived by the incumbent for the pre- 
vious-year. Wesch, vy. Detroit, 107 
Mich. 149, 64 NW 1051. 

[b] Diminution by “law.”—A con- 
stitutional provision that no “law” 
shall diminish the salary of a mu- 
nicipal officer after his election and 
appointment does not forbid the de- 
erease of the salary of a municipal 
officer by an orG@inance enacted by 
the city. Baldwin y. Philadelphia, 
99 Pa. 164. 

[ec] Reduction in salaries of vet- 
erans holding municipal office (1) 


does not effect a complete or partial” 


discharge prohibited by the Civil 
Service Law. Peo. v. Prendergast, 
164 NYS 1042 [aff 178 App. Div. 895 
mem, 164 NYS 1108 mem (aff 221 
N. Y. 659 mem, 117 NE 1082 mem)]. 
(2) Nor is such a reduction a dis- 
crimination within the meaning of 
the Civil Service Law, giving prefer- 
ence in appointment and promotion 
to veterans, unless such reduction 
does not apply to all in the same 
grade or class. Peo. v. Prendergast, 


supra. 

[d] Salary fixed by statute.—The 
salary of the administrator of the 
city of New Orleans being fixed by 
statute cannot be reduced or remit- 
ted by any action of council when not 
assented to by the administrator. 
Behan v. New Orleans, 34 La. Ann. 
128. 

$1. State v. Shreveport, 124 la. 
178, 50 S 3, 184 AmSR 496 (a city 
council empowered, in, the exercise 
of its discretion, to fix the salary of 
the city auditor at a sum not ex- 
ceeding fifteen hundred dollars per 
year, having reduced it from fifteen 
hundred to three hundred dollars, in 
a manifest attempt to abolish the of- 
fice, which it could not do, or to re- 
move the officer, which it could not 
do in the absence of cause, will be 
ordered to restore it to not less than 
nine hundred dollars, the evidence 
showing that to be the lowest reason- 
able salary for the office, and any 
amount above that being a matter of 
discretion). 

2. Cal.—Greene y. Lakeport, (A.) 


PASC) LEDs 

Ga.—Warrenton v. peep aM. 27 
Ga. A. 298, 108 SE 16 

Ili.—Chicago v. Weli, 222 Til, 130; 
77 NE 414, 

Ind.—Walker v. Evansville, 33 Ind. 
393. 

Iowa.—Purdy vy. Independence, 75 
Towa 356, 39 NW 641. 

Ky. —Louisville Vv. “Wilson, 99° Ky, 
598, 36 SW 944, 19 KyL 427. 

Mich.—Wesch v. Detroit, 107 Mich. 
149, 64 NW 1051. 
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not take the initiative in establishing salaries for 
themselves where no salary had been established by 
preceding councils in view of a statute providing 
that city councils may establish a salary for their 
members, which may be reduced, but not inereased 
during the year in which the increase is voted.?8 

[§ 1169] (c) Reduction—aa. In General. 
absence of an express provision of law forbidding 
it,°? the compensation of municipal officers may- be 
diminished from time to time during the continu- 
ance of their term of office by the authority which 
fixed it,° although a reduction which shows a mani- 
fest purpose on the part of the council to abolish 
the office, which it was not empowered to do, may 
be reviewed by the courts.*4 
striction of law exists, the compensation of the 
officer fixed by law cannot be diminished during the 
directly by express ordinance** or 


In the 


But when such a re- 


Nebr.—State v. Moores, 61 Nebr. 9, 
84 NW 399. 

Oh.—Woehler v. Toledo, 8 Oh. Dec. 
(Reprint) 206, 6 CincLBul 282. 

Pa.—Zimmerman vy. York, 27 A 248; 
Devers v. York City, 156 Pa. 359, 27 
A, 247, 

Tenn.—State v. Nashville, 15 Lea 
697, 54 AmR 427. 

Tex.—McInery vy. 
Tex. 334. 

Utah.—Hulaniski v. Ogden City, 20 
Utah 233, 57 P 876. 

Wash. —-Mudgett v. Liebes, 14 
Wash., (482; 45.. PB. 19+, Ballard viv, 
Keane, 13 Wash. 201, 43 P 27. 

N. S.—Re Pelton, 47 N. S.. 103; 11 
DomLR. 623. 

[a] Holding over under appoint- 
ment.—The constitutional prohibition 
against change in the Salary of an 
officer during his term of office does 
not apply to the period during which 
a city officer holds over under an ap- 
pointment, and his salary may be re- 
duced during such period. Woehler 
v. Toledo, 8 Oh. Dec. (Reprint) 206, 
6 CincLBul 282. 

[b] Limitation confined to munici- 
pal year—The limitation on the 
power of the council of the city of 
Galveston, which prohibits the coun- 
cil from diminishing the compensa- 
tien of a municipal officer during the 
term for which he shall be elected, 
was intended to be confined to the 
municipal year, rather than to the 
term of office. McInery v. Galveston, 
58 Tex. 334. 

[ec] A municipal officer not having 
a fixed term and removable at pleas- 
ure cannot invoke the constitutional 
provision forbidding the decrease of 
salary of a municipal officer during 
his term of office, where it appears 
that until the time of discharge he 
accepted without objection his salary 
as reduced by ordinance. Lexington 
v. Rennick, 105 Ky. 779, 49 SW 787, 
50 SW 1106, 20 KyL 1609, 1924. 

[d] Salary not lawfully fixed.— 
Where at the time of the election of 
an officer the salary has not been le- 
gally fixed, an act passed during his 
term of office does not violate a con- 
stitutional provision against dimin- 
ishing the salary of a municipal offi- 
cer during his term of office. State 
dager ew 19 Nebr. 442, 27 NW 
33. Cal.—Marquis v. Santa Ana, 
103 Gal. 661, 37 P 650; Greene v. 
Lakeport, (A.) 239.P 702. 

Ga.—Warrenton v. Bradshaw, 27 
Ga. A. 298, 108 SE 167. 

Ill.— Chicago v. Wolf, 221 Ill. 130, 
77 NE 414. 

Pa.—Com. v. Grenet, 238° Pa. 563, 
86 A 466. Compare Sefler v. McKees 
Rocks, 72 Pa. Super. 81 (holding that 
an article of the constitution of 
Pennsylvania, providing that no iaw 
shall increase or diminish the emolu- 
ments of any public officer after his 
election or appointment, refers to the 
acts of the legislature, and the action 
of a borough, in reducing the com- 
pensation of a tax collector by ordi- 
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contract, or indirectly by diminution®> or entire 
cessation®® of the duties of the office. However, 
the right of a city to refuse compensation during 
incapacity for service of employees is not prevented 
by a statute providing that the compensation of 
civil service employees shall not be lowered except 
as provided in the statute.27 And in the absence 
of a constitutional limitation to the contrary, the 
power that creates a municipal office, and fixes the 
tenure of the officer holding the same, may by an 
amendment of its charter abolish the office and 
its tenure at any time, and create another office 
of like character, with different tenure ‘and salary, 
and a constitutional provision that in no case shall 
the salary or emoluments of any public officer be 
changed during his term of office does not impair 
such right.** 

Officer elected to unexpired term. A statutory 
provision that the salaries of officers shall not be 
changed during the time for which they were elected 
or appointed applies to the salary of one elected 
to serve an unexpired term, and an ordinance re- 
ducing the salary passed after the commencement 
of the term fixed by law, although prior to the elec- 
tion of such officer, is inoperative during the term.*® 

[§ 1170] bb. What Does Not Constitute. Merely 
appropriating for the payment of a municipal salary 
a less amount than has been previously paid does 
not fix the salary at a smaller sum, where the body 
making the appropriation continues to allow the 
bills for salary at the former rate.t° And an at- 
tempt by the council by resolution alone to reduce 
the compensation of an officer which has been fixed 


‘¢ 
nance, is not in violation of the con- 
stitution); Davis v. Homestead Bor- [a] 
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Civ. A.) 256 SW 631. 
Failure to file bond.—A stat- 
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by ordinance does not effect such reduction.** 

[§ 1171] ec. By One Body of Salary Fixed by 
Another. When the charter provides that the sal- 
ary of a given officer shall be fixed by one municipal 
body and shall not be changed during his term, an 
attempted reduction thereof by another municipal 
body is invalid.* : 

[§ 1172] (4) Interest on Salary. A municipal 
officer is entitled to interest on his salary due and 
owing to him from the time of demand,** except 
where the delay in payment is caused by the failure 
of another officer to perform a conceded ministerial 
duty, in which ease no interest whatever is recov- 
erable.44 But interest will not run until demand 
is made, although the claim is for a liquidated 
amount due at a definite date.*® 

[§ 1173] (5) Waiver as to Amount. The rule 
supported by the weight of authority is that a 
municipal officer who continues to hold his office 
for the full term and receives his compensation 
at a fixed rate, without dissent, thereby waives his 
right to claim a higher rate named in some act*® 
or ordinance;*? but he does not waive his right to 
claim the salary due him by receiving a smaller 
amount, when he does so without any settlement or 
compromise, but under protest and claiming, at 
the same time, his right to the full amount.*® And 
in some jurisdictions, the view obtains that the 
doctrine of waiver has no application when the 
salary of a municipal officer is fixed by law, and 
that there can be no waiver as to amount, either 
by express agreement*? or by the conduct of the 


titled to interest thereon from the 
time of withholding. Cambridge v. 


ough, 47 Pa. Super. 444 (holding that 
a borough ordinance fixing the salary 
of the burgess is merely a municipal 
regulation, and not a law within the 
meaning of the constitution of Fenn- 
sylvania which declares that “no law 
shall extend the term of any public 
officer, or increase or diminish his 
Salary or emoluments after his elec- 
tion or appointment’’). 

Tex.—Brownsville v. Kinder, (Civ. 
A.) 204 SW 446. 

N. S.—Re Pelton, 47 N. S. 103, 11 
DomLR 623. 

{a] Ordinance viclative of consti- 
tutional provision.—Since the consti- 
tution provides that the compensa- 
tion of a municipal officer can nei- 
ther be increased nor diminished dur- 
ing the term for which he is elected 
or appointed, an ordinance reducing 
the salary of a city officer passed 
during the term of that officer will 
not be held to take effect so as to 
diminish the officer’s salary, but will 
be considered as not going into 
force until the expiration of his 
term, so that the salary of his suc- 
cessor is governed by the ordinance. 
perenote: iV. _JONNSON Wyo Gelrccl mre 
vv. 

{b] Salary in lieu of percentage 
of penalties.—Under a statute for- 
bidding city councils to increase or 
diminish salaries of city employees 
during their term of office, an ordi- 
nance was invalid which provided a 
fixed salary for a delinquent tax col- 
lector in lieu of a percentage of 
penalties on taxes collected by him, 
where the salary was less than his 
previous compensation. Comes. ivi 
Grenet, 238 Pa. 563, 86 A 466. 

{c] Statute prohibiting change of 
salary during term repealed as to 
marshal.—Warrenton vy. Bradshaw, 27 
Ga. A. 298, 108 SE 167. 

34 Purdy v. Independence, 75 
Iowa 356, 39 NW 641. 

35. Marquis v. Santa Ana, 103 Cal. 
661, 37.-P 650; Glenn v. Trenton, (Tex. 


ute relating to change of compensa- 
tion during the term of office is in- 
applicable where the marshal failed 
to qualify by filing requisite bond, 
and part of his duties were trans- 
ferred to another office and extra 
compensation agreed to by the board 
of aldermen was stopped by a resolu- 
tion. Glenn v. Trenton, (Tex. Civ. 
A.) 256 SW 6381. 

[b] However, where the right of 
an officer to rective compensation for 
a special duty is purely permissive, 
that is to say, the officer may or may 
not be paid for discharging such du- 
ties, an act relieving him from -the 
duty does not violate a constitutional 
prohibition against diminishing the 
compensation of a municipal officer 
during his term of office. MHeilig v. 
Puyallup, 7 Wash. 29, 34 P 164. 

66. Marquis.v. Santa Ana, 103 Cal. 
661, 87 P 650. 

37. Donaghue v. Holyoke St. R. 
Co., 246 Mass. 485, 141 NE 278. 

38. Luther v. Crossley, 45 Okl. 
611, 146 P 583; Bridgman vy, Roberts, 
40 Okl. 495, 189 P 518. 

39. Thornsberry v. Campbell, 218 
Mo. A. 357, 274 SW 847. 

40. Fountain v. Jackson, 50 Mich. 
260, 15 NW 487. s 

41. Garretson v. Fox Lake, 154 Ill. 
tee Hisey v. Charleston, 62 Mo. A. 

42. Grant v. Rochester, 175 N. Y. 
473, 67 NE 1083. 

43. Cambridge v. Cambridge, 228 
Mass. 249, 117 NE 312; Taylor v. New 
York, 67 N. Y. 87; Reif v. Schwab, 
204 App. Div. 50, 197 NYS 127, 131 
[eit Cyc]. 

[a] Refusal of an auditor to ap- 
prove.— Where an ordinance of a city, 
continued in force by a new charter, 
provided that payment for services 
should be on the tenth of the month 
succeeding the month in which ren- 
dered, and an auditor refused to ap- 
prove a demand, an officer whose sal- 
ary waS wrongfully withheld is en- 


Cambridge, 228 Mass. 249, 117 NE 312, 

44. Gordon v. Omaha, 71 Nebr. 570, 
99 NW 242. 

45. Smith v. New York Bd. of 
Education, 208 N. Y. 84, 101 NE 791, 
AnnCas1914D 406 (where an em- 
ployee of a department of a munici- 
pality collected only part of his sal- 
ary in the installments that were due, 
the fact that he was in touch with 
its fiscal officers will not permit him 
to recover interest for the amount 
not collected, upon the theory that 
the collection of part relieved him of 
the duty to demand payment), 

46. Galbreath v. Moberly, 80 Mo. 
tee Love v. Jersey City, 40 N. J, L. 


[a] An officer of a city govern- 
ment must be presumed to have 
knowledge of the ordinances or or- 
ders establishing and continuing his 
salary, and where the city has paid 
him the salary it regarded as due 
him, and he has received it as 
such, he is estopped from claiming 
BOT Galbreath v. Moberly, 80 Mo. 


47. Rau v. Little Rock, 34 Ark. 
303; McInery v. :Galveston, 58 Tex. 
334; McFall v. Austin, 1 Tex. A. Civ. 
Cas. § 450. 

48. State v. Player, 280 Mo. 496, 
218 SW 859. Compare Chandler v. 
Johnson City, 105 Tenn. 633, 59 SW 
142 (holding that, where a municipal 
officer accepts payment of salary un- 
der protest at a given rate, he is 
thereby estopped to claim a higher 
rate named in an ordinance). 

49. Peo. v. Board of. Police, 75°N. 
Y. 38; Grant v. Rochester, 79 App. 
Div. 460, 80 NYS 522 [aff 175 N. Y. 
473, 67 NE 1083]; Golding v. New 
York, 140 NYS 1020; Rhodes v. Ta- 
coma, 97 Wash, 341, 166 P 647. 

[a] Although he signed the pay 
rolls reciting that the moneys re- 
ceived were in full payment, the ac- 
ceptance by a city officer of a salary 
less than that fixed by law is not a 
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officer,®° except where the officer or body authorized 
to effect the employment is also empowered to fix 
or agree upon the salary or compensation of the 


officer. 


sistants, and office expenses.*® 


[§ 1175] d. Payment—(1) Mode. 
ary of a municipal officer is payable only in the 
mode provided by law,°* which is usually from a 
particular fund by a particular disbursing officer.°? 
Therefore, unless expressly empowered by law, a 
municipal officer cannot pay himself directly,®* or 
indirectly by retaining the funds collected by him 
in the performance of his official duttes.®® 
ter provision that salaries are to be paid monthly 
does not require that they shall be paid in cash, 


waiver of the statutory salary at a 
higher rate. Golding v. New York, 
140 NYS 1020. ' 

(b] Void as against public policy. 
—Where an officer’s salary is fixed 
by ordinance, an agreement by the 
officer before appointment to accept 
a less salary is void as against public 
policy, and he is entitled to recover 
the full salary, notwithstanding the 
officer appointing him informed him 
that he would receive a less salary. 
Rhodes v. Tacoma, 97 Wash. 341, 166 
P 647. Compare Kay v. Moncton, 36 
N. B. 377 (holding that an arrange- 
ment entered into by plaintiff, the 
commissioner of the city court of 
Moncton, an officer appointed by the 
lieutenant governor in council, with 
the city council of the city of Monc- 
ton, to accept a reduction of his sa]- 
ary, which arrangement had been as- 
sented to by both parties and acted 
upon for a period of five years, is 
binding and cannot be repudiated on 
the ground that it is void as against 
public policy). 

5©. Pryor v. Rochester, 166 N. Y. 
548, 60 NE 252; Grant v. Rochester, 
79 App. Div. 460, 80 NYS 522 [aff 175 
N. Y 473, 67 NE 1083]; Glucksman vy. 
Board of Education, 164 NYS 351 [rev 
on other grounds 101 Misc. 682, 167 
NYS 1075]. Compare Hobbs v. Yon- 
kers, 102 N. Y. 13, 5 NE 778 (holding 
that, while the agreement of a mu- 
nicipal officer to take less than his 
fees fixed by- statute is invalid, yet 
he has a right to release the munici- 
pality of all claims beyond, the 
amount agreed. upon by turning over 
to the municipality the fees received 
in excess of the agreed compensa- 
tion). 

[a] The Greater New York Char- 
ter, providing that every official, or 
employee, who signs a pay roll as re- 
ceiving the full payment for services 
rendered, shall be deemed to have 
made an accord and satisfaction of 
all claims against the city, unless at 
the time of signing he enters his pro- 
test, being in effect a statute of limi- 
tations, is unreasonable, and does not 
provide due process of law, and is 
therefore void. Glucksman y. Bd. of 
Education, 164 NYS 351 [rev on other 
tne 101 .Misc. 682, 167 NYS 

51. Emmitt v. New York, 128 N. 
Nee LT. 28 INE 9) 

52. Shepard v. Lawrence, 141 
Mass. 479, 5 NE 854; Hatch v. Cin- 
cinnati, 17 Oh. St. 48. 

53. Lemoine v. St. Louis, 72 Mo. 
404; Pittsburgh v. Grenet, 238 Pa. 
567, 86 A 462; Thaison v. Sanchez, 
13 Tex. Civ. A. 73, 35 SW 478. 

[a] Statute authorizing salary or 
fees.—A city ordinance, fixing the 
compensation of the collector of de- 
linquent taxes on a percentage basis, 


“was authorized under the statute 


providing that such officer shall re- 


[§ 1174] c. Form of Compensation. When the 
common council is authorized to fix the compensa- 
tion of a municipal officer, the entire compensation 
may be fixed in the form of a salary? or fees,°* or 
salary and fees,°¢ or in a lump sum for salary, as- 
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but means nothing more than that warrants for their 
payment shall be issued monthly.°° 

A civil service law, providing that, before the 
issuance of a warrant for the payment of salaries 
of officers of a city, the pay rolls shall bear the 
certificate of the municipal civil service commission 
of the city, limits the duty of certification to the 
municipal civil service commission, and does not 
require ‘the commissioner of a department of the 


city government to certify a pay roll to the com- 


The fixed sal- 


mission.®! 


[§ 1176] 


A char- 


ceive such compensation, either 
salary or fees, as may be fixed by 
the council. Pittsburgh v. Grenet, 
238 Pa, 267, 86 A 462. . 

54° Smith v. Waterbury, 54 Conn. 
174, 7 A 17; Kemp v. Monett, 95 Mo. 
A. 452, 69 SW 81; Manchester v. Pot- 
ter, 30 N. H. 409; Brown v. Amarillo, 
(Tex. Civ. A.) 180 SW 654; Houston 
a Stewart, (Tex. Civ. A.) 90 SW 

[a] Salary by ordinance and fees 
by statute——A city ordinance gave 
the city attorney salary in lieu of all 
other compensation, and a subsequent 
statute gave him fees for the trial of 
eases. It was held that the compen- 
sation given by the statute, not being 
in terms in lieu of all other compen- 
sation, was cumulative, and that the 
city attorney was entitled both to the 
salary given by the ordinance and the 
fees given by the statute. Smith v. 
Waterbury, 54 Conn.:174, 7 A 17. 

[b] Fees contingent.—Where the 
charter provides that the common 
council shall have power to fix the 
compensation of all officers of the 
city, it may provide by ordinance 
that in addition to his salary certain 
fees payable to the city attorney on 
conviction of violation of ordinances 
shall be contingent on their collec- 
tion from defendant, Kemp v. Mo- 
nett, 95 Mo. A. 452, 69 SW 31. 

55. Chicago v. Wolf, 221 Ill, 130, 
77 NE 414, 

56. Cal.—Cashin vy. Dunn, 58 Cal. 
581. 

Ill.—Koons v. Richardson, 227 Ill. 
Yet ett 

Ind.—Indianapolis vy. Wasson, 74 
Ind. 133. ; 

Kan.—Syracuse v. Reed, 46 Kan. 
520, 26 P 1043. 

Ky.—Shelbyville v. McGrath, 199 
Ky. 238, 250 SW 976. ° 

La.—New Orleans v. Finnerty, 27 
La. Ann. 681, 21 AmR 569. 

N..Y.—Baker v: Utica, 19 N. Y. 326; 
New York v. Sands, 39 Hun 519 [rev 
on other grounds 105 N, Y. 210, 11 
NE 820]. 

[a] Where a municipal charter 
provides. a peculiar mode of payment 
of the compensation attached to a 
given office, a person accepting that 
office is deemed to have notice of 
such provision and is confined to the 
mode of payment which is thereby 
prescribed. Baker v. Utica, 19 N. Y. 


326. 

[b] Statutes held inapplicable.— 
A statute providing that it shall not 
be lawful for the board of super- 
visors of the city and county of San 
Francisco to authorize, allow, con- 
'tract for, or pay any demand against 
the treasury or any of the funds 
thereof which shall in the aggregate 
exceed one-twelfth part of the 
amount allowed by laws existing at 
the time of such contract, allowance, 
or payment, to be expended within 


(2) Proceedings To Enforce®*—(a) 
Against Municipality—aa. Mandamus. 
is the proper remedy for the enforcement of pay- 
ment by a municipality,®® or by a disbursing officer 
thereof,®* of the fixed salary of one of its officers. 
Mandamus will not lie to compel a special appro- 
priation for a fixed salary,®® nor will mandamus be 
granted to compel a mayor to sign warrants for 
claimant’s salary which he had been called upon 


Mandamus 


the fiscal year of which such month 
is a part, has no application to the 
auditing and payment of the demand 
of the salaried officers whose appoint- 
ment is provided for and fixed by’ law. 
Cashin v. Dunn, 58 Cal. 581. : 
57. Lewis v. Widber, 99 Cal. 412, 
aa 1128; Cashin v. Dunn, 58 Cal. 
58. New Orleans v. Finnerty, 27 
La. 685, 21 AmR 569. 
59. I1]l.—Wilder v. Chicago, 26 Ill. 
182; Russell v. Chicago, 22 Ill, 283. 
Ind.—Indianapolis v. Wasson, 74 


Ind. 133. 


Kan.—Syracuse v. Reed, 46 Kan. 
520, 26 P 1043. 

Ky.—Shelbyville v. McGrath, 199 
Ky. 238, 250 SW 976, 977 [quot Cye]. 

La.—New Orleans v. Finnerty, 27 
La.. 681, 21 AmR 569. 
ere Y.—New York v. Sands, 39 Hun 

[a] Charging salary against taxes. 
—A statute which requires that city 
officers be paid by salaries, to be fixed 
each year by the city council, gives 
no authority to a city or its officers 
named therein to charge any part of 
their salaries against taxes collected 
for the city school corporation. In- 
dianapolis v. Wasson, 74 Ind. 133. 

{[b] Treasurer as a ministerial of- 
ficer is in legal contemnlation a dif- 
ferent person from the individual 
occupying the office, and he cannot 
appropriate funds belonging to the 
city for payment to him of a claim 
for commissions without an order or 
direction from the city, evidenced by 
a warrant issued by the city and 
signed by the mayor or other execu- 
tive officials, and countersigned by 
the clerk of the board,’ as provided 
by statute. Shelbyville v. McGrath, 
199 Ky. 238, 250 SW 976. 

60. Eidemiller v. Tacoma, 14 Wash. 
$16) 44° P1877. 

61. Peo. v. Thompson, 147 App. 
Div.. 150, 132 NYS 215. 

62. Effect of dismissal of certio- 
rari proceedings without prejudice 
in suit for salary see supra § 1122. 

63. Speed v. Detroit, 100 Mich. 92, 
58 NW 6388; McBride v. Grand Rapids, 
47 Mich. 236, 10 NW 3538; State v. 
manne Te City, 303 Mo. 50, 259 SW 
1 5 agi 

[a] Defense.—The issuance of a 
writ will not be denied because the 
general fund out of which salaries 
are usually payable is exhausted, 
where it appears that the salary is 
contingent, and, under the charter, 
payable out of the contingent fund, 
which is amply sufficient. Speed v. 
Detroit, 100 Mich. 92, 58 NW 638. 

64. Marquis v. Santa Ana, 103 
Cal. 661, 37 P 650; Lewis v. Widber, 
99 Cal. 412, 33 P 1128; Flick v. Harp- 
ham, 13 Pa. Co. 648. See generally 
Mandamus § 3807 et seq. 

65. Silvey v. Boyle, 20 Utah 205, 
57 P 880, 
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to do by a resolution of the municipal council, 
since in such a case claimant can maintain an 
action against the corporation for his salary.°° 

[§ 1177] bb. Action at Law—(aa) In General. An 
action at law by an officer to recover. his fixed 
compensation is maintainable against the munici- 
pality,®7 even though he may be entitled to relief 
by mandamus,®* or has a remedy by execution.%? 

[§ 1178] (bb) Necessity of Notice. A claim for 
salary on the ground of illegal discharge is not of 
the class of claims of which under the charter 
notice must be given as a condition precedent to 
the right to sue.7° And where an officer is refused 
his salary, which is fixed, he need not present a 
claim against the municipality in accordance with 
a charter provision which requires the presentation 
of unliquidated claims before suit can be main- 
tained ;*1 and the rule is the same, even though he 
is only an officer de facto.” 

[§ 1179] (cc) Parties. A statute making com- 
pensation for the whole services of assessors depend 
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for the most part on the amount of the assessment 
list does not create such a joint interest in the 
compensation as to make it necessary for all the 
assessors to join in an action for its recovery."* 
Where one sues to recover the entire commission, 
fixed as the salary for an office, while a third person 
is claiming a part, such third person at the request . 
of the city must be made a party.’* 

[§ 1180] (dd) Pleading. General rules as to plead- 
ing’® apply in an action to recover the compensation 
attached to a municipal office. That the salary 
was paid is a matter of defense which plaintiff 
need not negative in his complaint.” A petition 
by a tax collector for commissions on taxes col- 
lected after his term has expired, under: an ordi- 
nance permitting commission on sums collected 
within.a specified time after such expiration, must 
show what he did, and disclose the facts entitling 
him thereto.78 An allegation that one had received 
a certain compensation is not equivalent to alleging 


66. Re Whitaker, 18 Ont. 63. 

67. Ala.—Coe v. Dothan, 19 Ala, A. 
33, 94 S 186. 

Cal.—Marquis v. Santa Ana, 103 
Cal. 661, 37 P 650; Paxson v. Holt; 40 
Cal. 466. 

Colo.—Morgan v. Denver, 14 Colo. 
PAS UA TE OO ies GLO! 

Conn.—Skinner v. Woodstock, 25 
Conn, 408. 

Del.—Lee v. Wilmington, 15 Del. 
65, 40 A 663. 

Ga.—Macon v. Hays, 25 Ga. 590. 

Ill.—Lindhout vy. Chicago Heights, 
205° TT. A. 50d. 

Ind.—Terre Haute v. Burns, 69 Ind. 
A. 7, 116 NE 604. j 

Iowa.—Ryce vy. Osage, 88 Iowa 558, 
55 NW 532. 

Ky.—Lebanon v. Cooper, 37 SW 579, 
18 KyL 636. 

La.—Michel v. New Orleans, 32 La. 
Ann. 1094, 

Me.—Andrews v. Portland, 79 Me. 
484, 10 A 458, 10 AmSR 280. 


Mass.—Hooker v. McLennan, 236 
Mass. 117, 127 NE 626. 

Mich.—Bloomshield v. Bay City, 
192 Mich. 488, 158 NW 1043. 

Minn.—Hart v. Minneapolis, 81 


Minn. 476, 84 NW 342. 

Mo.—Hughlett v.. Wellsville, 75 Mo. 
AG SATS 

N. J.—McDonald v. Newark, 58 N. 
J.-L. 12; 32. A 384. 

N. M.—Wilkerson v.* Albuquerque, 
25 N. M, 599,185 P 547. 

N. Y.—King vy. Buffalo, 57 Hun 586, 
10 NYS. 564. 

Oh.—Gobrecht v. Cincinnati, 51 Oh. 
St. 68, 36 NE 782, 23 LRA 609. 

Or.—Sélby v. Portland, 14 Or. 243, 
12 P 377, 58 AmR 307. 

Pa.-—Bovaird vy. Bradford, 232 Pa. 
600, 81 A 719. 

S. D.—Hosford y. Platte, 39 S. D. 
162, 163 NW 714. 

Tex.—San Antonio v. Newnam, 
(Civ. A.) 201 SW 191; Cameron ‘vy. 
Moore, (Civ. A.) 142 SW 964. 

Utah.—Kendall v. Raybould, 13 
Utah 226, 44 P 1034. 

Wis.—State v. Kelly, 154 Wis. 482, 


143 NW 153. 
pie B.—Kay v. Moncton, 36 N. B. 
Ont.—Re Whitaker, 18 Ont. 63; 


Bogart v. Seymour Tp., 10 Ont. 322. 

[a] Where the board of park 
commissioners (1) authorized to em- 
ploy an engineer at a per diem com- 
pensation, declined to authenticate 
his dernand for compensation and the 
common council, regarding Such ac- 
tion as final, refused to allow it, the 
claim could be liquidated in no way 
except by suit. Bloomshield vy. Bay 
City, 192 Mich. 488, 158 NW 1043. 
(2) In such case, if the board of park 
commissioners had performed its le- 
gal duty and authenticated the de- 


mand of the engineer for compensa- 
tion so’ that it would become liqui- 
dated, payment by the city could be 
enforced only by mandamus; and, if 
nothing was sought but the perform- 
ance of a plain legal duty by a public 
officer or board, such duty could only 
be compelled by mandamus. Bloom- 
shield v. Bay City, supra. 


[b] Bar by nonp resentation of 
claim.—Under St. (1856) § 90, a de- 
mand on the treasury for the 


monthly salary of an officer of the 
city and county of San Francisco 
must “be presented for payment, 
properly audited, within one month 
after such demand shall have become 
due and payable; otherwise it will be 
forever barred. Paxson v. Holt, 40 
Cal. 466. 

{c] Increase of compensation.— 
An action at law against the city is 
the proper remedy to determine the 
right of a member of the board of 
legislation of a city to an increase of 
compensation. Gobrecht v. Cincin- 
nati, 51 Oh. St. 68, 36 NE 782, 23 LRA 
609. 

68. Marquis v. Santa Ana, 103 Cal. 
661, 37 P 650. 

69. Hart v. Murray, 48 Oh. St. 
605, 29 NE 576. 

[a] Not confined to-remedy by 
execution.—Under the act of May 15, 
1886, providing that in all cities of 
a certain class each justice of the 
peace shall receive a certain salary 
in lieu of all fees payable out of the 
city treasury, and that it shall be the 
duty of each justice in such cities to 
collect the fees as provided in §§ 615, 
621, and pay the same into the city 
treasury, Such. justice may, during 
his office, maintain a civil action to 
collect the fees, and is not limited to 
the usual mode of collecting them by 
execution. Hart v. Murray, 48 Oh. 
St. 605, 29 NE 576. 

70. San Antonio v. Newnam, (Tex. 
Civ. A.) 201 SW 191. : 

71. State y. Kelly, 154 Wis. 482, 
490, 143 NW 153. 

“The fourth point is made that the 
charter provides that all claims and 
demands against the city shall be 
presented for allowance in a speci- 
fied way and shall be passed upon in 
a particular manner before payment 

. and that no claim was so pre- 
sented in this case. That does not 
apply to the salary incident of an 
office, but to unliquidated claims,— 
claims requiring the exercise of judg- 
ment by the administrative body as 
to the amount or liability, or both. 
That is not required in the case of a 
fixed salary.’”’ State v. Kelly, supra. 

72. San Antonio v. Newnam, (Tex. 
Civ. A.) 201 SW 191; State v. Kelly, 
154 Wis. 482, 143 NW 153. : 

73. Skinner v. Woodstock, 25 


councilmen at a_ stated salary, 


Conn. 408. 

{a]. This is within the rule that, 
where the interest or cause of ac- 
tion is several, each of the covenan- 
tees may bring an action for his par- 
ticular.damage notwithstanding the 
words of the covenant are joint. 
Skinner v. Woodstock, 25 Conn, 408. 

74 Cameron v. Moore, (Tex. Civ. 
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A.) 142 SW 964. 


75. See generally Pleading 
Cye 1]. 

76. Iowa.—Ryce v. Osage, 88 Iowa 
558, 55 NW 532. 


Ky.—Lebanon vy. Cooper, 37 SW 
579, 18 KyL 636. 
Minn.—Hart v. Minneapolis, 81 


Minn. 476, 84 NW 342. 

Mo.—Hughlett v. Wellsville, 75 
Mo. A. 341. 

N. Y.—Hawes v. Board of Educa- 
tion, 160 App. Div. 516, 145 NYS 575. 

Tex.—San Antonio y. Steingruber, 
(Civ. A.) 177 SW;,1023. 

[a] Complaint.—(1) In a suit for 
the compensation attached to a mu- 
nicipal office, the complaint must al- 
lege either that plaintiff was in pos- 
session of the office and was wrong- 
fully ousted, or that his claim to the 
office has been legally determined. 
Hughlett v. Wellsville, 75 Mo. 
341. (2) Complaint in a suit by a 
municipal officer for his salary, al- 
leging that plaintiff was duly ap- 
pointed to the office, that a salary 
was fixed by resolution at a stated 
sum, and that he served a stated time 
before his discharge, for a portion 
of which he has not been paid, states 


a good cause of action. Hart v. 
Minneapolis, 81 Minn. 476, 84 NW 
342 


[b] Answer.—In an action against 
a city for services rendered by its at- 
torney, duly appointed by defendant’s 
an 
answer which denies that the persons 
named in the petition as councilmen 
were ever elected, or ever qualified 
and acted as such, and that plaintiff 
was ever appointed city attorney, 
puts in issue plaintiff's appointment 
and is good against a demurrer. 
Lebanon v. Cooper, 37 SW 579, 18 
KyL 636. 

[ec] Estoppel to plead.—Where a 
city has had the benefit of an officer’s 
services rendered under a_ verbal 
contract to pay therefor a sum in 
excess of his salary fixed by ordi- 
nance, the city is not estopped from 
pleading the ordinance in an action 
to recover such excess, Since, such 
contract is against public policy and 


void. Ryce v. Osage, 88 Iowa 558, 
55 NW 5382. ‘ 
77. San Antonio v. Steingruber, 


(Tex. Civ. A.) 177 Sw.1023. 
78. Covington y. Zeisz, 


108 SW 
349, 32 KyL 1820. 
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that he was entitled to receive it.79 In an action 
for salary by a city officer, the failure of the petition 
to set out in hexe verba or in substance the ordi- 
nance creating the office can be taken advantage of 
only by special exception.*° 

[§ 1181] (ee) Evidence. General rules as to 
burden of proof®! and as to the admissibility®? and 
sufficiency®® of evidence apply in actions of this 
character. Accordingly, in order that a charter offi- 
cer shall be entitled to compensation for his services, 
the burden is on him to show that either the charter 
which created the office, or the legislative or con- 
stitutional authority under which the charter was 
framed, attached to that office the right to receive 
pay for his services.’ In an action by a removed 
city officer to recover salary, the burden is upon 
such officer, if so claiming, to show that reasons 
for his dismissal filed by the mayor in compliance 
with the provision of the city charter were not the 
true reasons for the dismissal.8° Where an officer 
sues for the compensation for the services of a 
clerk under him, he must prove that a clerk had 
been appointed, and it is not sufficient to show that 
one has acted in such a position.*® 

[§ 1182] (ff) Defenses. It is a good defense to 
the action that the salary was actually paid to a 
de facto officer discharging the duties of the office®* 

79. Hawes v. Board of Education, 


160 App. Div. 516, 145 NYS 575. 
80. San Antonio v. Bodeman, (Tex. 


eye 
A. 33, 94 S 186. 
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Ala.—Coe vy. Dothan, 
Ga.—Burney v. Boston, 24 Ga. A, 7, 
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that plaintiff’s employment was properly terminated 
after the exhaustion of the fund from which his sal- 
ary was payable,®* that plaintiff acquiesced in an 
invalid abolition of his office’® or in his discharge 
from office,®® that claimant had abandoned his 
office,* that plaintiff has not been reinstated by a 
competent tribunal after removal,®? or that plaintiff 
was guilty of want of ordinary care and diligence 
in the discharge of his duties, resulting in damage 
which the city was forced to repair.°? Where a 
city officer is removed from his office by the city 
council, and sues for his salary, claiming that he 
was unlawfully removed, the city is not confined in 
its defense to the cause of removal specified in 
the resolution removing him, but may plead and 
prove other matter justifying the removal. An 
action to recover salary incident to an office, begun 
after the expiration of the term, cannot be defeated 
on the ground that such proceeding was only col- 
lateral to the adjudication to the right to the office.% 
A city’s unqualified acceptance of services of one 
as an officer estops it from invoking any rule of 
law to defeat the payment of salary for the period 
the officer served.°® On the other hand, an officer 
who is transferred with its written consent to a 
position paying a smaller salary is estopped to claim 
the difference in salary.%? 


19 Ala,| de facto officer were arbitrarily taken, 
or proceeded in good faith, are usu- 


ally issues of fact to be determined 


Civ. A.) 163 SW 1043. 


81. See Evidence §§ 21-24. 
82. See Evidence § 89 et seq. 
[a] Nlustrations.—(1) A_ police 


matron of a city suing for compen- 
sation after her wrongful discharge 
by the police commission may, on 
the question of acquiescence in the 
discharge or abandonment of the of- 
fice, testify to conversations with 
members of the common council, and 
that she informed them of her claims. 
Rowell v. Battle Creek, 169 Mich. 19, 
135 NW 79, AnnCas1913D 1204. (2) 
Evidence of payments to another 
matron is irrelevant, the statute au- 
thorizing the appointment of more 
than one matron. Rowell v. Battle 
Creek, supra. 

{[b] Evidence admissible in de- 
fense of counterclaim.—Evidence of- 
fered by plaintiffs, which tended to 
prove that the amounts of money 
claimed by defendant-city by way of 
set-off were paid pursuant to certain 
resolutions of the board of local im- 
provements and the city council, and 
which tended to show that the payee 
hired stenographers and clerks who 
did the work on certain assessments 
for defendant city, that he paid out 
to those stenographers and clerks 
over one thousand dollars in excess 
of the amount of defendant’s set-off, 
and that none of the money went into 
his own pocket, but went to pay 
stenographers and clerks for defend- 
ant city, who did clerical work con- 
nected with the spreading of the 
special assessments, was improperly 
rejected and should have been re- 
eeived in evidence. Lindhout y. Chi- 
cago Heights, 205 Ill. A. 511. 

83. See Evidence §§ 1730-1806; 
Rome v, Reese, 19 Ga, A. 559, 91 SE 
880; Martin v. New York, 152 NYS 8 
[leave to app to Ct. of App. den 165 
App. Div. 984 mem, 150 NYS 1096 
mem] (holding that evidence raised a 
question of fact whether plaintiff had 
not abandoned his office, so that any 
right thereafter was not a right to a 
salary). 

84. Woods v. Potter, 8 Cal. A. 41, 
LS) ees aie ae 

85. Braden v. San Antonio, (Tex. 
Civ. A.) 216 SW 282. 

’ 86. Bovaird v. Bradford, 232 Pa. 
600, 81 A 719. 
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100 SE 28. 
Ind.—Terre Haute vy. Burns, 69 Ind. 
A. 7, 116 NE 604. 


La.—Michel v. New Orleans, 32 
La. Ann. 1094. 

Mich.—North v. Battle Creek, 185 
Mich. 592, 152 NW 194; Scott v. 


Crump, 106 Mich. 288, 64 NW 1, 58 
AmSR 478. 

N. J.—McDonald v. Newark, 58 N. 
J. L. 12, 32 A 384. 

N. M.—Wilkerson v, Albuquerque, 
25 N. M. 599, 185 P 547. 

N. Y.—McVeany v. New York, 80 
N. Y. 185, 36 AmR_.600, 59 HowPr 
106; Dolan v. New York, 68 N. Y. 
274, 23 AmR 168; Smith v. New York, 
387 N. Y. 518; Sutliffe v. New York, 
1325 App. EDiva Sel andea, INAS: 28i3% 
Martin v. New York, 82 App. Div. 35, 
81 NYS 412 [aff 176 N. Y. 371, 68 NE 
640]; Demarest v. New York, 74 Hun 
517, 26 NYS 585 [aff 147 N. Y. 203, 
41 NE 405]. Compare Peo. v. Bren- 
nan, 45 Barb. 457, 30 HowPr 417 
(holding that the payment by _ the 
comptroller of the city of New York 
of the salary of a deputy tax com- 
missioner de facto in office by the ap- 
pointment of the comptroller is no 
defense to the comptroller to the pay- 
ment of the salary of a deputy tax 
commissioner for the same time who 
claims de jure to the office, by reason 
of the unlawful appointment of the 
de facto commissioners by the comp- 
troller). 

Oh.—State v.. Hshelby, 2 Oh. Cir. 
Ct. 468; £ Ohy Cir, Decewb92. 

Utah,—Kendall v. Raybould, 13 
Utah 226, 44 P 1034. 

But see San Antonio y. Steingruber, 
(Tex. Civ. A.) 177 SW 1023 (holding 
that, where the de jure officer is 
wrongfully ousted, the mere fact that 
the salary is paid to a de facto officer 
does not deprive the de jure officer of 
his right to recover the same). 

[a] Where payment is made to 
one not a de facto officer, it is no 
defense. North vy. Battle Creek, 185 
Mich. 592, 152 NW 194. 

[b] Question for jury.—Whether 
the governing authorities had justi- 
fiable cause for their action, and, if 
not, whether the reasons existing 
were such as to authorize’ a finding 
that the act of removal and the sub- 
sequent payment of the salary to a 


by the jury. Burney v. Boston, 24 
Ga. A. 7, 100 SE 28. 

88. Lethbridge v. New York, 133 
N. Y. 232, 30 NE 975. 

[a] But an act increasing the 
Salary of a municipal officer imposes 
upon municipalities the increased 
burden consequent thereon, although 
they have ‘no fund appropriated by 
law to that purpose, if they have 
funds, or means of raising funds, ap- 
propriated generally to “such ex- 
penses as they may be put to by law.” 
Greeny. New York, 2 Hilt. "UN. ¥.) 
203, 8 AbbPr 25. 

89. Rome v. Reese, 19 Ga. A. 559, 
91 SE 880. 

[a] Evidence insufficient to show 
acquiescence.—Rome v. Reese, 19 Ga. 
A. 559, 91 SE 880. 

$0. Rowell v. Battle Creek, 169 
mich. 19, 1835 NW 79, AnnCas1913D 

91. Martin v. New York, 152 NYS 
8 [leave to app to Ct. of App. den 165 


App. Div. 984 mem, 150 NYS 1096 
mem]. 
92. Colo—Morgan v. Denver, 14 


ColosvA L4is 590 Pe 619. 

Del.—Lee v. Wilmington, 15 Del. 
65, 40 A 668. 

Ky.—Gorley v. Louisville, 104 Ky. 
372, 47 SW 2638, 20 KyL 602. 

N. Y.—Hagan v. Brooklyn, 126 N. 
Y. 643, 27 NE 265; Sutliffe v. New 
York, 132 App. Div. 831, 117 NYS 813; 
McManus v. Brooklyn, 5 NYS 424. 

Or.—Selby v. Portland, 14 Or. 234, 
12 P 377, 58 AmR 807. 

[a] However, where there has 
been no actual removal, reinstate- 
ment is not a condition precedent to 
the right of a municipal officer to 
maintain an action for the recovery 
of his salary. Morgan v. Denver, 14 
Colo. A. 147, 59 PB’ 619: 

93. Kathman v. New Orleans, 11 
La. Ann. 146; Andrews v. Portland, 
79 Me. 484, 10 A 458, 10 AmSR 280; 
Fitzsimmons v. Brooklyn, 102 N. Y. 
536, 7 NH 787, 55 AmR 835. 


$4. Davis v. Cordele, 115 Ga. 770, 
42 SE 63. 
95. San Antonio v. Steingruber. 


(Tex. Civ. A.) 177 SW 1028. 
96. Thompson v. Denver, 61 Colo. 
470, 158 P 309, AnnCasi918B 915, 
97. Twombley v. New York, 70 
Misc, 515, 127 NYS 388. 
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Counterclaim. A claim for money improperly 
paid by a city can be pleaded as a counterclaim in 
an action by such officer to recover the salary.°* But 
the officer may show that the amount claimed by 
the city in set-off was expended by him for the 


benefit of the corporation.®%® 
[§ 1183] (gg) Review. 


and received.? 


the former’s right to the office.® 


‘[§ 1185] (3) Recovery Back. Under the general 


98. Hosford v. Platte, 39 S. D. 162, 
163 NW 714. 

99. Lindhout v. Chicago Heights, 
205 Ille A. 511. 

". King v. Buffalo, 57 Hun 586, 10 
NYS 564. f ; 

[a] An exception to the finding in 
an action to recover a balance of 
salary that plaintiff was duly ap- 
pointed does not raise the question 
as to whether there was a vacancy 
in the office at the time that such 
appointment. was made. King ev. 
Buffalo, 57 Hun 586, 10 NYS 564. 
See generally Appeal and Error 4 C. 
J. p 644. 

2. Savannah vy. Monroe, 22 Ga. A. 
285, 96 SE 500; Nichols v. MacLean, 


101. N: -Y.) 526, 6 NH347,754 AmR 
730; Sutliffe.v. New York, 132 App. 
Div.) 831, 117 NYS (813; Martin’ v. 


New York, 82 App. Div. 35, 81 NYS 
412 [aff 176 N. Y. 871, 68 NE 640]. 

8. Michel v. New Orleans, 32 La. 
Ann. 1094; Wilkerson v. Albuquerque, 
25.N. M. 599, 185 PB 547; Peo. v. No- 
Jan, 101 N. Y. 539, 5 NE 446; Dolan 
v. New York, 68 N. Y. 274, 23 AmR 
168; State v. Hshelby, 2 Oh, Cir, Ct. 
468; a Oh? Cin Dect: 59:2. 

[a] Damages.—After verdict and 
judgment establishing plaintiff’s 
right to the office of mayor, the 
court allowed a supplemental com- 
plaint claiming damages and an an- 
swer, and on a day named a trial was 
had and damages assessed. It was 
held a proper proceeding, under Code 
Civ. Proc. § 1953, providing that, 
where judgment is in favor of claim- 
ant of an office, he may recover in the 
same action for damages which he 
has sustained. Peo. v. Nolan, 101 
N. Y. 539, 5 NE 446. 

4. See Payment [30 Cyc 1298]. 

5. N. Y.—Cox v. New York, 103 N. 
Y. 519, 9 NE 48; Sebring v. Starner, 
119 Mise. 651, 197 NYS 201. 

Oh —Delaware v. Mathews, 13 Oh. 
Cir (CLAN: S53 95082 Oh Cin ere408 
{aff 82 Oh. St. 423 mem, 92 NE 1119 
mem]. 

Pa.—Philadelphia vy. Gilbert, 14 
Phila. 212. 

Tenn.—Knoxville v. Christenberry, 
147 Tenn. 286, 291, 247 SW 98. 

Wash.—Tacoma vy. Lillis, 4 Wash. 
797, 31 P 321, 18 LRA 372: 

Que.-—New Rockland v. Torrance, 
21 Que. Suner. 165. 

“The charter of Lonsdale makes no 
reference whatever to. compensation 
for its mayor and aldermen. It nei- 
ther provides that they shall be com- 
pensated nor that they shall not be 
compensated. It does prescribe their 
duties, and it must be conceded that 
the services performed by the de- 
fendants for which they were reim- 
bursed by the resolution in question 
were not duties required of them un- 


In actions to recover 
the compensation attached to a municipal office, 
questions relating to review on appeal are governed 
by rules applicable to civil actions in general.’ 

[§ 1184] (b) Against De Facto Officer. A de jure 
municipal officer, who was wrongfully removed but 
subsequently reinstated by a competent tribunal, 
may maintain an action against a de facto officer, 
to whom was paid the compensation attached to the 
office during the period of removal, for money had 
So too a de jure officer may recover 
in such an action from a de facto officer the salary 
collected by the latter pending a determination of 
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rule, a municipality cannot recover from one of 
its officers compensation voluntarily paid with a 
full knowledge of all the facts, although no obli- 
gation to make such payment existed. 
rule, however, an exception is recognized, where 


To this 


the officer receiving payment was a member of the 


thority of law.® 


council or other body which ordered such payment.® 
And the equitable doctrine which prevents the re- 
covery of money paid for services actually rendered 
to a city, although not authorized by law, does not 
apply where the payments were made in violation 
of a law which expressly forbade them.’ 
allowed and paid to a city official, as for extra serv- 
ices, which plainly pertained to duties of the office, 
are recoverable as for money obtained without au- 


A sum 


So also, a city may recover from 


an officer fees collected and withheld by him which 
he is required to pay into the city treasury.® And 
when a deputy, having agreed with an’ officer to 


accept less salary than that allowed by law, has 


der the charter, but were services 
performed which the municipality 
were authorized to employ third per- 
sons to perform, and which would 
have cost the city! as much or more 
thdn the amount reimbursed to the 
defendants. The city did receive 
substantial benefits and in excess of 
that allowed. This is not a*case in 


-which it is sought to enforce a con- 


tract prohibited by law. At most, 
from the complainant’s viewpoint, it 
is one in which a municipality paid 
compensation for services rendered, 
and seeks to recover upon the ground 
that it could not have legally con- 
tracted to pay the defendants for 
such services.”’ Knoxville v. Chris- 
tenberry, supra. 

[a] L : 
city to recover money illegally paid 
to a councilman for services, defend- 
ant can show that the services were 
outside his official duty, and were 
performed by him in superintending 
work on the streets, bridges, and 
buildings of the city, where it ap- 
pears that the work was authorized 
by the city, beneficial to it, the bene- 
fits were retained by it, and the con- 
tract was fully executed by both 
parties, although such contract was 
unauthorized by law and against pub- 
lic policy. Tacoma v. Lillis, 4 Wash. 
TOE, BL POD Te VRP REAN air 22 

6 Weeks v. Texarkana, 50 Ark. 81, 
6 SW 504; Tacoma v. Lillis, 4 Wash. 
797, 31 P 321, 18 LRA 372; Amherst 
v. Read, 40 N. S. 154,:23 CanLTOce 
Notes 139. 

7. Shelbyville v. McGrath, 199 Ky. 

238, 250 SW 976; Brown y. Amarillo, 
(Tex. Civ. A.) 180 SW 654; Milwaukee 
v. Reiff, 157 Wis. 226, 146 NW 
1130. 
[a] Tllustration.—Where a_ city 
clerk paid to one who held the posi- 
tion of committee clerk and stenog- 
rapher, at a fixed salary, an addi- 
tional sum for services aS an expert 
in preparing the'tax roll, contrary to 
the provisions of the statute, money 
so paid is recoverable by the city in 
an action for money had and _ re- 
ceived. Milwaukee v. Reiff, 157 Wis. 
226, 146 NW 1130. 

{[b] Counterclaim.—HEven though a 
city treasurer, in an action against 
him for money paid to himself with- 
out warrant, could set up a valid 
counterclaim for commissions, for 
which he paid the money to himself, 
an answer by him designated as a 
counterclaim and set-off, which al- 
leged that the city owed him the 
amount for commissions, and prayed 
that he be dismissed, with his costs, 
without asking affirmative relief, was 
not good as a counterclaim and a de- 
murrer thereto should have been sus- 
tained. Shelbyville v. McGrath, 199 


Defenses.—In an action by a) 


turned over to his superior the difference between 


Ky. 238, 250 SW 976. 

[ec] Payment not by mutual mis- 
take of law so as to bar recovery.— 
Under a statute providing that the 
city treasurer shall make payments 
of the city’s money upon the order of 
the mayor attested by the secretary, 
and that no order shall be paid un- 
less it shows upon its face that the. 
city council has directed its issuance 
and for what purpose, where a city 
treasurer did not pay to himself upon 
the order of the council commissions 
in excess of those to which he was 
entitled, but simply retained them 
from money received by virtue of his 
office, there was no payment of the 
money by the city under a mutual 
mistake of law so as to prevent re- 
covery by the city. Brown vy. Ama- 
rillo, (Tex. Civ. A.) 180 SW 654. 

8. Hillyard v. Collier, 133 Wash. 
249, 233 P 955. See Lee v. Venice, 
206 Ill. A. 376 (where additional com- 
pensation was illegally paid to an 
officer on city warrants drawn 
against the city treasury out of the 
general funds of the city, such pay- 
ment was not made from funds col- 
lected by assessments against prop- 
erty Owners, and was not the prop- 
erty of the taxyayers but of the city 
which had a right to recover it). 

9. Peo. v. Starkweather, 42 N. Y. 
Super, 325. See Cambridge v. Small- 
wood, 6) Oh. {Cire CE. IN. Sk 230)" 27, Oh; 
Cir. Ct. 302 (where, under a statute, 
the council of the city has fixed the 
salary of the mayor and also the fees 
he shall collect for violation of the 
penal ordinances of the city, the 
mayor is required to pay into the city 
treasury the fees so collected by him 
and, upon his failure to do so, the 
city may recover such fees in an ac- 
tion prosecuted for that, purpose), 

[a] Counterclaim.—In an action 
by the people under the Peculation 
Act (L. [1875] c 49), to recover fees 
paid without authority to a munici- 
pal officer, no claim not affecting the 
people can be counterclaimed; and 
hence a claim against the city cannot 
be. Peo. v. Starkweather, 42 N. 
Super. 325. 

[b] Limitation.—The words, in 
the Peculation Act (L. [1875] ¢ 49), 
“after the action shall accrue,” used 
respecting the limitations of actions 
against officers, refers, not to the 
cause of action the city had against 
an officer, but to that given to the 
people in such act; and hence an ac- 
tion by the _ people thereunder, 
against a municipal officer, to recover 
fees received without authority, is 
not barred merely because, 
such act, it was barred as to the city 
by the statute then applicable there- 
to. Peo. v. Starkweather, 42 N. Y. 
Super. 325. 
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such agreed sum and the amount paid him by war- 
rant, a city can recover such difference from the 
officer reteiving it.1° 

[§ 1186] 15. Authority and. Powers!!—a. In Gen- 
eral. A municipal corporation, being a corporate 
entity,’* must, in all its numerous and diverse ac- 
tivities, exercise its powers and perform its fune- 
tions through those agencies which the state has 
appointed for it or empowered it to appoint in the 
manner prescribed by law.t® And since, from the 
point of view of their nature and character, the 
powers and functions of municipal corporations may 
be classified as governmental or municipal,!4 as dis- 
cretionary or mandatory,2° and as legislative, ex- 
ecutive, or judicial,® it follows that the nature of 
the powers and functions of officers of municipal 
corporations depends on the nature of the par- 
ticular power being exercised,'? and accordingly 
may, in their nature, also be governmental,!® merely 
municipal or private,!® discretionary or mandatory,?° 
and legislative, executive, or judicial.2? Inasmuch 
as the functions and powers of a municipal officer 
are derived solely from constitutional, statutory, 
charter, or ordinance provisions, such an officer can 
take nothing beyond the powers so conferred.2? He 
has no implied powers,?4 except such as are neces- 
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sary to carry into effect powers expressly conferryd 
on them.*® 

The test of authority of a municipal officer is not 
what is beneficial to the corporation, but the bounds 
prescribed by law limiting his official conduct.”® 

Binding municipality.27 Applying general rules** 
a municipal officer may bind the municipality by 
his acts or representations within the seope of his 
authority and powers.?® Moreover, as elsewhere 
shown, even as to acts or omissions of officers out- 
side their actual authority, in transactions with 
private persons, under the doctrine of estoppel the 
municipal corporation may be bound.*° 

Ratification of unauthorized acts. A municipal 
corporation may ratify the unauthorized acts of 
its agents or officers which are within the scope of 
the corporate powers,*! but not otherwise.*? In or- 
der to constitute ratification, there must be some 
affirmative action by the proper officers,?* or some 
negative action®* which of itself will amount to an 
approval of the matter in question.*® In order to 
constitute ratification by the municipal council it 
must act as a body.2® Knowledge of the individual 
members of the council of the act in question is not 
sufficient to constitute ratification.?7 

[§ 1187] b. Of Mayor or Other Executive**—(1) 


Binding successor 


10. Krabbe v. Lafayette, 

A. 428, 123 NE 424. 

11. Powers elsewhere considered: 
see infra XV in 
L 2 ae Oe | 

Collection of taxes see infra XIX in 
44 C. J. 

Contracts: P 
Generally see infra XV in 44 C, J. 
For improvements see infra XVII 

in 44 C. J. 

Control and regulation of streets see 
infra, XVIII in 44.C.. s. 

Department officer see infra § 1254. 

Employee or agent see infra § 1645. 

Filling vacancies see supra § 1012. 

Grant of franchise in streets see in- 
fra XVIII in 44 C. J. 

Issue of bonds, etc. see infra XIX in 
BSE Conds 


Regulation of docks, wharves, etce., 
see infra XVIII in 44 Cc. J. 
Sale of public property see infra 


§ 2098 et seq. 

12. See supra § 3. 

See supra § 235. 

See supra §§ 178-180. 

See supra § 181. 

16. See supra § 182. 

See cases passim this section. 
18. Lexington v. Thompson, 113 

Ky. 540, 68 SW 477, 24 KyL 384, 101 


AmSR 361, 57 LRA 775. See Wil- 
liams College v. Williamstown, 219 
Mass. 46, 106 NE 687. 

19. Lexington v. Thompson, 113 


Ky. 540, 68 SW 477, 24 KyL 384, 101 
AmSR 361, 57 LRA 775. 

20. See Springfield F. & M. Ins. 
Co. v. Keeseville, 148 N.Y. 46, 42 NB 
405, 51 AmSR 667, 30 LRA 660. See 


‘ also infra § 1194. 


21. In re Dunscomb, 58 Cal. A. 610, 
209 P 74; State vy. Roth, 162 Iowa 638, 
144 NW 339, 50 TaRANS 841; Walker 
v. Spokane, 62 Wash, 312, 113 P 175; 
AnnCas1912C 994. 

22. Conn.—Bridgeport Brass Co. v. 
Drew, 102 Conn. 206, 128 A 4138. 

Dak.—Treadway v. Schnauber, 1 
Dak. 236, 46 NW 464. 

Ill_— Peo. v. Healy, 231 Ill. 629, 83 


NE 453;*‘Momence v. Shannon, 135 
Tl A. 533; Chicago v. Hannon, 115 
Ill. A. 183 


La,—Livaudais v, Municipality No. 
2, 16 La. 509; Louisiana State Bank 
v. Orleans Nav. Co., 3 La. Ann, 294, 

Md.—Stanley vy. Baltimore, 146 Md, 
277, 126 A 151, 130 A 181. 

Mass.—Higginson v, Fall River, 
song te 423, 115 NE 764, 2 ALR 


Mich.—Schwartz v. Barry, 90 Mich. 
267, 51 NW 279. 
Miss. —Hazlehurst y. Mayes, 96 


70 Ind.| Miss. 656, 51 S 890. 
N. 


Y.—Peo. Y. Ransom, 56 Barb. 
514. 

Bho einctimail v. Rogers, 32 O. C. 
A. 257, 

Okl.—City Nat, Bank vy. Kiowa, 104 
Okl. 161, 280 P 894, 39 ALR 206. 

Pa.—Llewellyn’s Case, 2 Pa. Dist. 
631, 73" Pa, Com126; 

Tex.—Galveston v. Hutches, (Civ. 
A.) 76 SW 214. 

Vt.—Barre v. Perry, 82 Vt..301, 73 
A 574. 


Wash.—State v. Seattle, 1385 Wash. 
505, 238.P 1. 

Wis.—Gilman v. Milwaukee, 61 
Wis. 588, 21 NW 640. 

Alta.—Norstrant v. Drumheller, 15 
Alta. L. 558, 51 DomLR 373, [1920] 
i WestWkly 818. 

23. Conn.—Bridgeport Brass Co. 
v. Drew, 102 Conn. 206, 128 A 413. 

Tll.—O’Neill v. Chicago, 169 Ill. A. 
546; Chicago v. Hannon, 115 Ill. A. 
183; Ward v. Cook, 78 Tlie Ae TAL, 

La.—Livaudais v. Municipality No. 
2,416 Laz 509. 

Mass.—Higginson v. Fall River, 
226 Mass. 423, 115 NE 764, 2 ALR 


209. 
Miss.—Hazlehurst v. Mayes, 96 
Ransom, 56 Barb. 


Miss. 656, 51 S 890. 
N, Y.— Peo. Vv. 
514; New York v. New York Disposal 
Corp., 100 Mise. 536, 166 NYS 963. 
Oh.—Kerlin v. Toledo, 19 Oh» Cir? 
Ct. N.S. 120;» Cincinnati,v. ‘Rogers, 
SI OanChicALo ot. 
Okl.—Marth v. ey By Okl. 
602, 98 P 436, 18 LRANS 12 
Pa.—Fey’s App., 68 Pa. coe 40. 
Tex.—Crossman vy. Galveston, 112 
Tex. 303, 247 SW 810, 26 ALR 1210. 
vt.—Barre v. Perry, 82 Vt. 301, 73 


A 574. 

Wash.—State v. Seattle; 135 Wash. 
505, 238 P 1. 

24, Schwartz v. Barry, 90 Mich. 


267, 51 NW 279; Hazlehurst v. Mayes, 
96 Miss. 656, 51S 890; Llewellyn’s 
Case, 2 Pa. Dist. 631, ey PaieCo} 1263 
and cases infra note 25. 

[a] Board of auditors of a bor- 
ough, not being a court of record, nor 
specially authorized by statute so to 
do, has no power to imprison a wit- 
ness who refuses to answer a ques- 
tion as to the conduct of borough of- 
ficers.. Llewellyn’s Case, 2 Pa. Dist. 
60l. ds: Pa. COmuZo. 

[b] Council has a right to investi- 
gate the accounts of the clerk and 
judge of the police court, and to have 
access to the files and papers thereof, 
Schwartz v. Barry, 90 Mich. 267, 51 
NW 279. 


,Okl. 161, 


25. Conn.—Bridgeport Brass Co. v. 
Drew, a, Conn. 206, 128 A 413. 

N. Y¥.—Howard v. New York, 236 
N. Y. 91, 140 NE 206. 

Okl. —City Nat. Bank v. Kiowa, 104 
230 P 894, 39 ALR 206. 

Pa.—Fey’s App., 68 Pa. Super. 40.. 

Tex.—ILongview v. Capps, (Civ. A.) 
123 SW 160. 

Wis.—Gilman vy. Milwaukee, 61 
Wis. 588, 21 NW 640. 

26. Stanley v. Baltimore, 146 Md. 
277,126 A »151,,.130. A181. 

27. See also cross references su- 
pra note 11. 

28. See Agency §§ 513-576; Mas- 
ter and Servant §§ 1446-1603. 

29. Acme Lumber Co. v. New Or- 
leans, 137 La. 899, 69 S 739; St. Louis 
v. Ruecking, 232 Mo. 325,°134 SW. 
657; Hrie El. Co. v. Jersey City, 83 
N. J. Ea. 71, 90 A 8 [aff 84 N. J. Ea. 
176, 927A 599). 

[a] City may be bound by the 
honest action of its officers affecting 
the procedure in a pending litigation 
in which it is a party, although the 
acts of the officers resulted to the dis- 
advantage of the city. Erie El. Co. v. 
Jersey City, 83 N. J. Eq. 71, 90: A 8 
[aff 84 N. J. Eq. 176, 92 A 599]. 

30. See Estoppel § 193. 

31. American Hardwood 
Co. v. Benton, 132 Ark. 41, 
276; Texarkana v. Friedell, 
531, 102 SW 374. 

32. American Hardwood 
Co. v. Benton, 132 Ark. 41, 
276; Texarkana v. Friedell, 
531, 102 SW 374. 

33. American Hardwood 
Co. v. Benton, 132 Ark. 41, 
276; Texarkana v. Friedell, 82 
531, 102 SW 374. 

34. American Hardwood 
Co. v. Benton, 132 Ark. 41, 
276; Texarkana v. Friedell, 
531, 102 SW 3874. 

Estoppel of municipal corporations 
see Estoppel §§ 192, 218, 219. 

35. American Hardwood Lumber 
Co: v. Benton, 132 Ark. 41, 200:'SW-: 


Lumber 
200 SW 
82 Ark. 


Lumber 
200 SW 
82 Ark, 


Lumber 
200 SW 
Ark. 


Lumber 
200 SW 
82 Ark. 


276; Texarkana y. Friedell, 82 Ark. 
531, 102 SW 374. 
36 Texarkana v. Friedell, supra. 


Necessity of municipal council act- 
oe in a body generally see supra 
754. 
37. Texarkana y. Friedell, 82 Ark. 
531, 102 SW 374. 
38. Other powers of mayor or 
executive officer: 
Acceptance oF service of notice see 
infra § 197 
Appointment oe officer see supra § 999 
et seq. See also supra § 468; 
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Mayor—(a) In General. 


and powers.*t In some 


Schools and School Districts [25 
Cyc 862]. 
Approval or veto of. ordinance 
supra § 826. " 
Contract see infra XV in 44 C. J. 
Spee of license see supra §§ 260, 373, 
uF 


see 


Revocation of license see infra §§ 
266, 380. 
Taking acknowledgment see Ac- 


knowledgments § 99. 


39. See supra § 744. 
ee See supra §§ 744, 778, 781, 826— 
41. Rutter vy. Burke, 89 Vt. 14, 


28, 93: A 842. 

“Under ordinary charter provisions, 
the mayor may sometimes be entitled 
to act in a dual capacity. Although a 
constituent part of the city council, 
he is specially charged to see that 
the ordinances are enforced and the 
duties of subordinate officers faith- 
fully performed.” Rutter v. Burke, 
supra. : 

Nature of powers see infra § 1188. 


42. Jacobs v. San Francisco, 100 
Cal. 121, 34 P 630; Cochran. v. Me- 
Cleary, 22 Iowa 75; Fort Worth v. 


Fort Worth First Baptist Church, 


(Tex. Civ. A.) 268 SW 1016, 1020 
[quot Cyc]. 
43. State v. Kiichli, 53 Minn. 147, 


54 NW.1069, 19 LRA 779. 

44 See supra § 1186. 

45. U. S.—Ex p. Deane, 7 F. Cas. 
No, 3,712,12. Cranch GC. C. 125. 
Moe v. Nome, 1 Alaska 

Ark.—Turner v. Rogers, 49 Ark. 51, 
4 SW 193. 

Cal.—In re Dunscomb, 58 Cal. A. 
610, 209 P 74; Bartlett v. Bell, 58 Cal, 
A. 357, 208 P 701. 


Conn.—Nichols vy. Ansonia, 81 
Conn. 229, 70 A 636. 
Ga,—Fletcher v. Collins, 111 Ga. 


253, 36 SE 646. 

Ida.—Tate v. Johnson, 32 Ida. 251, 
PSP 23: 

Ill.—Peo. v. Healy, 231 Ill. 629, 838 
NE 453. 

Iowa.—State v. Roth, 162 Iowa 638, 
144 NW 333, 50 LRANS 3841. 

Kan.—Kansas City v. Sullivan, 83 
Kan. 406, 111 P 482. 

Ky.—Galanty v. Maysville, 176 Ky. 
523, 196 SW 169. 

La.—New Orleans Public Utilities 
Bd. v. New Orleans R., etc., Co., 145 
La. 308, 82 S 280; Glisson v. Biggio, 
141 La. 209, 74 S 907. 

Mich.—Kopezynski v. Schriver, 194 
Mich. 553, 161 NW 288; Atty.-Gen. v. 
Wayne Cir. Judge, 157 Mich. 615, 623, 
122 NW 260 [cit Cyc], 

Minn.—American Wlectrie Co. v. 
Waseca, 102 Minn. 329, 113 NW 899. 

Mo.—State v. Wilson, 151 Mo. A. 
723, 182 SW 625. 

Mont.—Butte vy. 46 Mont. 
380, 128 P 600. 

N. J.—Hendee v. Wildwood, 96 N. 
J. L. 286, 114 A 749; Bayonne vy. 
North Arlington, 77 N. J. Eq. 166, 75 
A 558, 140 AmSR 547 [rev 78 N. J. 
Eq. 283, 79 A 357]. 


Nevin, 


In addition to the fune- 
tions and powers which a mayor in some cities may 
possess as a member of the governing body of the 
municipality,®® hereinbefore discussed in detail,*° he 
may and generally is invested with other functions 
cities his functions are 
purely executive,*? and the presiding officer of the 
governing body is another person, either chosen by 
the members from their own number, or elected by 
the voters of the corporation to that special office.** 
As in the case of other municipal officers,** the 
functions, powers, and duties of the mayor of a 
city are derived from, and depend entirely on, con- 
stitutional, statutory, charter, and ordinance pro- 
visions ;#° and he takes nothing beyond the powers 
expressly conferred,*® or necessarily implied.*? 
municipality cannot by ordinance confer a greater 
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A 


N. Y.—Parsons v. VanWyck, 56 
App. Div. 329, 67 NYS 1054. : 

Pa.—Blankenburg v. Philadelphia, 
20 Pa. Dist. 531; Brennan v. McCall, 
16 Pa. Dist. 809. 

R. I.—Smith v. Woonsocket, 127 A 
562. 

Tenn.—Weil v. Newbern, 126 Tenn. 
223, 148 SW 680, LRAI915A 1009, 
AnnCasi9136 25. 

Tex.—Bigby v. Tyler, 44 Tex. 351; 
Fort Worth v. Fort Worth First 
Baptist Church, (Civ. A.) 268 SW 
1016; Denison vy. Smith, (Civ. A.) 260 
SW 207; Black v. Lambert, (Civ. A.) 
235 SW 704; Brown v. Uhr, (Civ. A.) 
187 SW 381; Galveston v. Hutches, 
(Civ. A.) 76 SW 214. 

Wis.—State v. Rose, 140 Wis. 360, 
122 NW 751, 28 LRANS 194, 

Que.—Bailey v. Aylmer, 26 Que. 
Kemps 125. 

{a] Not a mere administrative 
officer—A city charter declaring that 
the mayor shall be ‘‘the chief execu- 
tive officer and the head of the fire 
department and of police in said 
city,” and that he shall “take care 
that the laws of the state and the 
ordinances of the city are duly ob- 
served and enforced,’ confers upon 
the mayor all of the power of a 
chief executive, except as elsewhere 
limited, with the necessary right of 
discretion and judgment, and does 
not make him a mere administrative 
officer. State v. Rose, 140 Wis. 360, 
366, 122 NW 751, 28 LRANS 194. 

{b] Under the city charter of San 
Antonio, the provision giving the 
mayor ‘all powers and duties not dis- 
tributed or assigned to another de- 
partment,’ being a general provision, 
will not affect a special provision, 
enumerating and defining the nomi- 
nating powers of the mayor. Brown 
v. Uhr, (Tex. Civ. A.) 187 SW 3881. 

{c] Under a statute authorizing 
the erection of a soldiers’ and sailors’ 
memoriél arch, and appointing the 
mayor, commissioner of public works, 
etce., a board of commissioners to 
carry the act into effect (L. [1893] ¢c 
532), a contention that ‘tthe incum- 
bents of such offices had no power 
to act because they were not in 
office when the act took effect is 
untenable, since the act does not 
mention individuals, but refers to of- 
ficers, and the ‘fact that the indi- 
viduals who then held the offices have 
ceased to hold them is immaterial. 
Parsons v. Van Wyck, 56 App. Div. 
329, 67 NYS 1054. 

46. See cases supra note 45, 

[a] The Commission Act, au- 
thorizing the city council to pre- 
scribe, by resolution, the powers and 
duties of officers, does not authorize 
it to extend the powers of a mayor 
beyond the limits set by the state 
statutes. Tate v. Johnson, 32 Ida. 
251, 181 P 628. 

[b] Arrest.—The mayor of a 
town, although he has power under 
the authority of the municipal coun- 
cil to cause the arrest of any per- 


Ly ee, aa 


4 


power upon its mayor than that given by charter.** 
A charter, requiring the mayor to see that the ordi- 
nances are enforced and contracts with the city 
performed, covers only matters in which the city 
has an affirmative interest,*? and does not authorize 
the mayor to assist private litigants in asserting 
their monetary rights against the city, although in 
a remote sense the city may be affected by them.°*° 

Power in ‘‘mayor and council.’’ 
imposes upon the ‘‘mayor and council’’ the duty 
to see that the laws and ordinances of the city are 
duly enforced, the mayor cannot act to enforce such 
observance except in concurrence with the city coun- 
cil,** although such a power may arise in emergen- 
cies within his general duty to see that the laws 
are faithfully executed.°” 

Where council has the sole legislative power, the 


Where a statute 


son who makes a disturbance dur- 
ing a sitting of the council, cannot 
of his own initiative and without au- 
thorization from the council, seven- 
teen days after such sitting, procure 
the arrest of such person, on the 
ground that the majority of ths 
councilors had resigned and that the 
matter was urgent. Bailey v. Aylmer, 
26 Que. K. B. .125. 

{e] Authority to grant an exclu- 
sive right to sell liquor within the 
limits of the municipality not being 
conferred on the mayor, he has no 
power to grant such right. Fletcher 
v. Collins, 111 Ga. 253, 36 SE 646. 

[d] Calling elections.—Where the . 
Organic Act provides that the coun- 
cil shall have power ‘‘to make rules 
for all municipal elections,’ an elec- 
tion called by the mayor, without any 
general or special action by the coun- 
cil, is void, and will be enjoined. 
Bates v. Nome, 1 Alaska 208. 

[e] .Duty to safeguard the potable 
waters of the state, and see that 
none which originate therein are 
transported beyond its borders, is not 
within the scope of the duties of 
the chief executive officer of a bor- 
ough. Bayonne v. North Arlington, 
TT_N. J. Ha. 166, 75 A 558, 140 AmSR 
547 [rev 78 N. J. Eig, 2835-79 A’ 357]. 


47. In re Dunscomb, 58 Cal. A, 
GLOMEZ09" PY 74: 
48. Colo. Union Depot, etc., “Co. 


Vv. smith, 16) Colo. 361, 027% BP. 329: 

Mass.—Rollins v. Salem, 251 Mass. 
468, 146 NE 795. : 

Mich,—Atty.-Gen. v. Wayne Cir. 
Judge, 157 Mich. 615, 122 NW 260. 

Tex.—Fort Worth v. Fort Worth 
First Baptist Church, (Civ. A.) 268 
SW 1016, 1020 [quot Cyc]. 

Wash.—State v. Woody, 90 Wash. 
501) 156 P 534. 

49. Bartlett v. Bell, 58 Cale A® shay 
208° P 701: ; 

50. Bartlett vy. Bell, supra. 

51. In re Dunscomb, 58 Cal. <A. 
610, 209 P 74; Galanty v. Mays- 
ville, 176 Ky, 523, 196 SW 169; Louis- 
ville v. Murphy, 86 Ky. 538, 5 SW 194, 
9.KyL 310. 

[a] Mayor of a city of the fourth 
class could not direct a city attor- 
ney to bring suit to enforce the ob- 
servance of an ordinance, unless au- 
thorized by the city council to do 


so. Galanty v, Maysville, 176 Ky. 
523, 196 SW 169. 
52. Galanty v. Maysville, supra; 


Louisville v. Murphy, 
SW 194, 9 KyL 3810. 

[a] Such an emergency exists 
where, after the failure of the gen- 
eral council to levy a tax by ordi- 
nance, steps were about to be taken 
by the city officials to collect the 
tax by distraint and otherwise, and 
the mayor, by the advice of coun- 
sel, in good faith brought suit to 
restrain what he believed to be an 
illegal collection of a tax unlaw- 
fully imposed. Louisville v. Murphy, 
86 Ky. 53, 5 SW 194, 9 KyL 310. 

{b] Power to authorize litigation. 


86 Ky. 58, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


88 1187-1189] 


mayor cannot usurp its authority.®’ 

[§ 1188] (b) Nature of His Powers. The mayor’s 
functions, as prescribed in the charter, 
various municipalities, and his powers and duties 
may be legislative, executive, or judicial, according 
to the law in force in his jurisdiction.>4 
cities the mayor as chief executive has supervision 
over the minor officers of the municipality, not ex- 
pressly made subject to the control of other officers 
or boards,®®> while in others his powers and duties 
are primarily executive and administrative, he being 
the executive head of the municipality, and having 
general supervision of all the departments of city 


government.°® 
Judicial functions. 


—Although Kentucky statutes au- 
thorize the mayors of cities of the 
fourth class to see that ordinances 
are enforced and executed, they are 
not authorized to bring suits in the 
absence of the direction of the coun- 
cil, except in cases of emergency. 
Galanty v. Maysville, 176 Ky. 523, 196 
Sw 169. 

Emergency generally 


eas 

53. In re Dunscomb, 
610, 209 P 74. 

[a] Council invested 
lative power.—After the council had 
approved a printing bill, the mayor 
was not authorized to investigate it 
on the theory that the charge was 
excessive, as under the _ charter, 
amended in compliance with an 
article of the constitution, the coun- 
cil is invested with the legislative 
powers of the municipality and has 
the sole power to determine this 
question, and its determination, in 
the absence of fraud, excessive ju- 
risdiction, or other plain violation of 
the law, is final. In re Dunscomb, 
58 Cal. A. 610, 209 P 74. 


see supra 


58 Cal. A. 


54. In re Dunscomb, supra; Col- 
lins v. Keokuk, 147 Iowa 233, 124 
NW _ 601; Walker v. Spokane, 62 


et 312, 113 P 775, AnnCas1912C 
4 

[a] Not merely to executive.— 
Under statutes which vest the leg- 
islative power of any city in a mayor 
and council, and confer on cities of 
the first class the powers conferred 
on incorporated towns and Cities by 
the laws of the state, the mayor is 
not defined. as an executive officer, 
and his duties and powers are not 
specified or limited to those of an 
executive character. Walker v. Spo- 
kane, 62 Wash. 312, 113 P 775, Ann 
Cas1912C 994. 

Judicial functions see 
and notes 57-59. 


infra text 


55. Burch v. Hardwicke, 23 Gratt. 
(64 Va.) 51. 
[a] In the Philippines, by the pro- 


visions of the municipal code, the 
president of a municipality has the 
control of the police officers, and 
he has the power to give directions 
to them as to the custody of prison- 
ers in their charge. U.S. v. Valde- 
hueza, 4 Philippine 470. 

56, In’ re> Dunscomb,-58 Cal: A. 
610, 209 P 74; Rich v. Malden, 252 
Mass. 213, 147 NE 586; Rollins v. 
Salem, 251 Mass. 468, 146 NE 795; 
State v. Wilson, 151 Mo. A, 723, 132 
SW 625. 

{a] In retiring a city employee, 
under statutory power, the mayor 
acts in his executive and adminis- 
trative function, and not as a ju- 
dicia] tribunal. Rich v. Malden, 252 
Mass. 213, 147 NE 586. 

[b] Cities of the fourth class.— 
State v. Wilson, 151 Mo. A. 723, 132 
SW 625. 

57. State v. Pender, 66. N. C. 313. 

[a] Under a constitutional pro- 
vision authorizing the legislature to 


* 


Although the legislature has 
power to invest the mayor with judicial funetions,°* 
he is not a judicial officer, and can exercise only 
such limited judicial powers as are conferred upon 


with legis- 
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differ in | sion.5® 


In some 


[43 C.J.] 709 


him by charter,®* and not even then, if the charter 
is in contravention of some constitutional provi- 


[§ 1189] (c) Mayor Pro Tem. A mayor pro tem. 
can only be elected in the absence of an incumbent 
mayor;°° and such an election implies that there 
is a mayor duly elected and qualified, but who for 
some reason is unable to preside over a meeting of 
the council;* and hence one, who has been elected 
mayor pro tem. at a council meeting after the resig- 
nation of the mayor, becomes mayor in fact with 
the powers of the office,** 
mayor pro tem.® 


and not technically a 
Under some provisions the per- 


son chosen is authorized to exercise the functions. 


provide for the establishment of spe- 
cial courts for the trials of mis- 
demeanors in cities and towns, it 
has power to grant to the chief offi- 
cers of cities and towns all the juris- 
diction which it could grant to 
judges of special courts under the 
constitution. State. v.- Pender, -66 
Ne Cy 323. 

58. Ill.—Beesman v. Peoria, 16 Ill. 
484. 

Iowa.—State v. Roth, 162 Iowa 638, 
144 NW 339, 50 LRANS 841. 

Mass.—Rich v. Malden, 252 Mass. 
213, 147 NE 586. 

Mo.—Edina vy. Brown, 19 Mo. A. 


672. 

Oh.—State v. Davis, 96 Oh. St. 301, 
117 NE 358, 

Tex.—Smith v. Deweese, 41 Tex. 
594. 

{a] In Arkansas the mayor of a 
city of the second class has the 
same jurisdiction to hear and deter- 
mine cases within the limits of his 
jurisdiction, under the criminal 
laws of the state, as has a justice 
of the peace. Fort v. Brinkley, 87 
Ark. 400, 112 SW 1084. 

[b] In Pennsylvania the chief 
burgess of a borough is authorized 
by the statute to exercise the crim- 
inal powers of a justice of the peace, 
in the enforcement of all ordinances. 
Com. v. Black, 2° Pa. Dist. 46, 12° Ba. 
Co. 31 

[ce] 
statute 


under a 
municipal 


In the Philippines, 
conferring upon 
presidents judicial powers, such a 
president cannot be convicted of 
usurping judicial functions in trying 
persons for the violation of a mu- 
nicipal ordinance. U.S. v. Rallos, 4 
Philippine 446; U. S. v. Gonzaga, 4 
Philippine 364. 


{[d] Charter of the city of Cleve- 
land specifically reserves to _ the 
mayor of the city the judicial 


powers conferred upon mayors of 
municipal corporations by the gen- 
eral laws of the state, State vy. 
Davis, 96 Oh. St. 301, 117 NE 358. 

59. Hagerstown v. Dechert, 32 Md. 
369.) 

60. Cahill-Swift Mfg. Co. v. Bard- 
well, 211 Ky. ae 277 SW 812; Chesa- 
peake, ete. R. Co. Vv. Maysville, 69 
SW 728, 24 KyL 615. 

[a] ‘When mayor is absent from 
the city, his office may be supplied 
by a pro tem. election from among 
the members of the board. Saleno 
v. Neosho, 127 Mo. 627, 30 SW 190, 
48 ArmSR 653, 27 LRA 769. 

{b] ime of absence.—Under a 
statute providing that the chairman 
pro tem. of the board of council of 
a city of the fourth class “shall not 
| perform the office of mayor unless 
the regular mayor has been absent 
from the county for at least three 
| days, or is for any reason unable to 
discharge the duties,” it is not nec- 
essary that the mayor shall be 
absent for three days after the elec- 
tion of the chairman pro tem. be- 
fore the latter is authorized to act 


of the mayor during the latter’s absence as fully 
as he could do if present;®* and his authority im 
such case is not limited to a carrying out of the 
policies of the mayor,®® but extends to include even 


as mayor. Chesapeake, etc.; ‘Co. 
yy Mavevalle, 69 SW 728, yi KyL 
61. Cahill-Swift Mfg. Co. v. Bard- 
well, 211° Ky. 482, 277 SW 812. 
coe ts gates a Swift Mfg. Co. v. Bard- 
we 
63. Ca hill- Swift Mfg. Co. v. Bard- 


well, supra. 

[a] This is so, notwithstanding 
the statute provides that the power 
of a mayor pro tem. shall continue 
only during the day on which he is 
elected. Cahill-Swift Mfg. Co. v. 
Bardwell, 211 Ky. 482, 277 “SW 812. 

64, Cal —City St. Impr. Co. v. 
Rontet, 140 Cal. 55, 73 P 729. 

Towa.-—Collins v. ‘Keokuk, 147 Iowa 
233, 124 NW 601. 

Ky. —Hunter v.. Louisville, 208 ‘Ry. 
562, 271. SW 690. 

Mich.—Nagel v. Martin, 229 Mich. 
282, 200 NW 946. 

Mo.—Saleno v. Neosho, 127 Mo. 627, 
30 SW 190, 48 AmSR 653, 27 LRA 


769. 
Thomas, 141 N. €. 


N. C.—State v. 
791, 53 SH 522, 

Oh.—State v. Lanser, 111 Oh, St. 
23, 144 NE 734. 

[a] “Administered,” in a statute 
providing that during the mayor’ 
temporary absence or disability “his 
office shall be administered” by the 
president of the board of aldermen 
empowers the president of the hoard 
in such cases to discharge all func- 
tions and prerogatives of the mayor’s 
office and does not limit him to 
purely ministerial du‘ies. Hunter -v. 
Louisville, 208 Ky. 562, 271 SW 690. 

b Signing resolution for public 
improvements.—Although the re- 
quirement of the statute that the 
resolution with reference to public 
improvements must be signed by the 
mayor is by the statute made ,ap- 
plicable to cities acting under a spe- 
cial charter, the requirement was in 
fact complied with by the signing of 
the acting mayor, when the charter 
of the city authorizes the appoint- 
ment of an officer who should ex- 
ercise the authority of the mayor 
in ease of sickness or temporary ab- 
sence of that officer. Collins v. Keo- 
kuk, 147 Iowa 233, 124 NW 601. 

[eq Signing warrant for. street 
improvements.—Under the consolida- . 
tion act of the city and county.of 
San Francisco, providing for the ap- 
pointment by the board of an act- 
ing mayor in the absence or in- 
ability of the mayor, an assessment 
for street improvements is not void, 
in the absence of other evidence, 
merely because the warrant was 
signed by one of the supervisors as 
“acting mayor.” City St. Impr. Co. v. 


Rontet, cii40 Cals 55, tvs. ea C208 

65. Nagel. v. Martin, 229 Mich, 
282, 200 NW 946. 

[a] An acting mayor (1) is em- 


powered to remove a comptroller who 
holds office at the pleasure of, and 
is removable without cause by, the 
mayor. Nagel v. Martin, 229 Mich, 


x 


‘the mayor 


x 
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the judicial powers of the mayor.®® Under other 
provisions he possesses the authority of presiding 
officer only.® 

President or presiding officer of council. The 
‘‘absence’’ of the mayor of a city empowering the 
president of the council, under its charter, to act 
as mayor during his absence means such an absence 
as constitutes inability on the part of the mayor to 
perform the particular duty which the acting mayor 
has assumed to perform.®°> Mere temporary ab- 
sence of the mayor cannot be seized by the presiding 
officer as an opportunity for oustmg an appointee 
of the mayor.®® Nor does the temporary absence 
of a mayor give a presiding officer the right to ex- 
ercise the mayor’s power of appointment if there 
is no occasion demanding immediate exercise of 
power.“° And the fact that a mayor believes he 
is disqualified from acting is not sufficient to confer 
upon the presiding officer of a council the power 
to act under a statute giving him such power when 
“is absent from the city or unable to 
perform his dutiés.’’?!~ Under a statute providing 
that the president of the board of aldermen be- 


282, 200 NW 946. (2) And- the fact 
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69. Cytacki v. Buscko, supra. 


comes acting mayor upon ‘the incapacity of the - 
mayor, possessing his powers only in matters not 
admitting of delay, the question whether matters 
admit of delay must be determined according to the 
usual course of judicial procedure.’? Where a stat- 
ute provides that; in the absence of a mayor from 


‘a eity, the duties of his office shall be performed 


by the president of the common council, the mayor 
can perform no official duty while absent from the 
city, and the appointment of a board of commis- 
sioners made by him while so absent is a nullity.” 

Acting mayor during vacancy. Where the charter 
provides that the presiding. officer of the common 
council during a vacancy in the office of mayor shall 
possess all the powers of that officer, an alderman 
appointed chairman of the common council when 
the mayoralty was vacant may legally perform the 
duties of that office.’4 

[§ 1190] (2) Other Executive Officers. As with 
the mayor,’® so with the minor executive officers, 
their authority is determined by the constitution, 
statutes, charter, and lawful ordinanees,’® and they 
have no power to go beyond the authority so con- 


‘ing a warrant for an election or an 


that the mayor on one occasion came '70. State v. Lahiff, 146 Wis. 490,| appropriation of money to be used 
from the hospital to the office and|131 NW 824, AnnCas1912C 350. for a Fourth of July celebration or 
advised the acting mayor not to re- 71. Peo. v. Cooke, 188 App. Div.|a corporate anniversary, or like 


move such officer cannot affect his 


power. Nagel v. Martin, supra. 

66. State: v. Lanser, 111 Oh. St. 
23, 144 NE 734. 

67. Peoh wy. Jain .8 20 Ls Ars 70; 


North v. Cary, 4 Thomps. & C. (N. Y.) 
357; State’ v. Hance, 4 Oh... Cir.’ Ct. 
NS. 415 26 40h... Cir Ct, 273; 

{a] Has no jurisdiction to hear 
and determine a prosecution for a 
misdemeanor.—State v. Hance, 4 Oh. 
Cin Ct. NiuSi641, 26 Oh! Cir, Ct. 273: 

68. Cytacki v. Buscko, 226 Mich. 
524, 528, 530, 197 NW 1021. 

“The intent of the framers of the 
charter, and of the people in adopt- 
ing it, so far as it may be gleaned 
from a consideration of all of its 
provisions, must be ascertained, if 
possible, and, if it can be, we should 
be guided by it. Under its several 
provisions, much power is vested in 
the mayor. He is largely held re- 
sponsible for the conduct of the af- 
fairs of the city. There was clearly 
no intention to interfere with him 
in the discharge of his duties by the 
provision empowering the president 
of the council to act in case of his 
‘inability to perform the duties of 
the office by reason of sickness, ab- 
sence from the city, or other cayge.’ 
There are few people who are not 
absent from their homes_ several 
times during each year on account 
of business engagements, illness of 
relatives, or other causes, and at 
times such absences are necessarily 
somewhat protracted. If a mayor 
may not leave his city under such 
circumstances without having his 
plans for the conduct of the city 
business interfered with by the re- 
moval of his appointees, few self-re- 
specting men would be willing to 
accept such an office.” | Cytacki v. 
Buscko, supra. 

“We think a fair interpretation of 
the word, ‘absence,’ as here used, 
means such an absence as constitutes 
inability on the part of the mayor 
to perform the particular duty which 
the acting mayor has assumed to 
perform. He may, of course, per- 
form the routine duties of the office 
and meet such cases of emergency 
as may arise. While, as before 
Stated, the absence might be so pro- 
tracted as would justify him in re- 
moving an official, there was no jus- 
tification for removing the plaintiff 
on the second day after the mayor 
had left the city, as was here done.” 
Cytacki +. Buscko, supra. 


$51, 354, 177 NYS 116 [aff 229 N. Y. 
613 mem, 129 NE 929 mem]. . 

‘It may be that being ‘unable to 
perform his duties’ is not to be re- 
stricted to a physical inability... 
but may be understood to extend to 
a duty of paramount importance, 
such as sickness in his family or 
other contributing causes, which pre- 
vents his attention to the official 
duty, but the mere fact that the 
mayor may be called to testify to a 
fact in favor of the person tried 
is not such an inability as the stat- 
ute contemplates.” Peo. v. Cooke, 


supra. 
72. Dimick v. Barry, 211 Mass. 
165, 167, .97 NH 9095 Ryan.-v.  Bos- 


ton, 204 Mass. 456, 90 NE 581. 

“There is force in the argument 
that the question whether a matter 
admits of delay or not is an admin- 
istrative one and must in the nature 
of things be decided by the officer 
called upon to act; that it relates 
to public affiairs of importance 
which ought not to be held in doubt 
as to their validity until there can 
be a determination by the courts; 
that public officers are assumed to 
aet in good faith and that all rea- 
sonable presumptions should be 
drawn in favor of the existence of 
facts necessary to constitute a legal 
performance of duty. The adoption 
of this rule of construction in sub- 
stance would leave the existence of 
the exigency requiring action by the 

acting mayor to his final determina- 
tion in most instances, The ex- 
tremely limited power conferred by 
the statute does not seem to us to 
indicate a legislative intent to leave 
a question deemed so important to 
the conscience of persons clothed 
temporarily with a power, for the 
exercise of which they were not 
primarily selected. The mayor is 
the one designated by law to be 
the executive of the city. jt. is 
not a mere passing incident which 
enables another to supplant him, but 
a pressing urgency of an unusual 
kind. These two circumstances are 
emphasized by the statute and lead 
us to the conclusion stated.” Dimick 
v. Barry, supra. 

[a] Laying out of street admits 
of delay.—‘‘Cases might arise where 
it would be apparent as matter of 
law upon the face of the papers that 
the approval of the order was a mat- 
ter ‘not admitting of delay.’ Such 
an inference might be drawn respect- 


orders where time appears to be of 
the essence of the subject. Appropri- 
ations necessary for immediate pay- 
ment of fixed charges of various mu- 
nicipal departmentS would come 
within this rule. The nature of the 
order might stamp it as an emer- 
gency measure requiring instant at- 
tention. Impending disaster, threat- 
ened disorder, public _— pestilence, 
devastation by flood or fire illus- 
trate the range of subjects of this 


character. The layout of a public 
way, although based upon an ad- 
judicaticn that common necessity 


and convenience require it, usually 
does not fall within any of these 
classes. While it is conceivable that 
an exigency might demand it, there 
is nothing to indicate that in the 
case at’bar.” Dimick v. Barry, 211 
Mass. 165, 167, 97 NE 909. 

[b] Provision of Boston charter 
(1) that, if a vacancy in the office 
of mayor occurs in the last six 
months of the term, “the chairman 
of the board of aldermen shall act 
as mayor for the unexpired term,” 
was not restricted or repealed by 
implication by the provisions con- 
tained in the statute which,: ‘‘except 
as otherwise provided by city char- 
ters,” limit the power of an acting 
mayor to “matters not admitting of 
delay.” Ryan v. Boston, 204 Mass. 
456, 90 NE 581. (2) And such a 
provision gives to such an acting 
mayor the power to perform all the 
duties of the office of the mayor as 
defined by the charter, and he ac- 
cordingly has authority to approve 
a contract for the construction of a 


sewer for which the necessity is 
not Bore dints: Ryan v. Boston, 
supra 
73. wee v. Byrne, 98 Wis, 16, 73 
NW 32 
ahi State v. Buffalo, 2 Hill (N. Y.) 
75. See supra §§ 1187-1189. 
76. U. S—Valentine Clark Co. v. 


Allegheny City, 143 Fed. 644. 
Ala.—Tennessee Mut, Bldg., etc., 
Assoc. v. State, 99 Ala. 197, 13 S$ 


87. . 

Oe v. Wilmette, 193 Ill. A. . 
Ky.—National Surety Co. v. Louis- 

ville, 165 Ky. 38, 176 SW 364;. Dorain 

v. Walters, 132 Ky. 54, 116 SW 313. 
Mass.—Brown v. Boston Fizst Nat. 

Bank, 216 Mass. 298; 103 NE 780. 
Mich.—Stevenson v. Bay City, 26 

Mich. 44. 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


“§ 1190] 


ferred.77 


N. Aime eet Vv. Emerson, tA faa 
273, 124 A 55 

N. Y.—Hirshfiela vi Craig, .239 
N. Y. 98, 145 NE 816; Hirshfield. v. 
Hanley, 228 N. Y. 346, 127 NE 252; 
Steiger v. Collins, 213 App. Div. 76, 


209 NYS 759 [aff ‘241 N. Y. 526 mem, 
150 NE 540 mem]; Hirshfield v. 
Cook, 188 App. Div. 843, 177 NYS 


363 [rev 107 Mise. 130, 175 NYS 809]; 
Matter of Wallstein, 178 App. Div. 
140, 165 NYS 90; Matter of Hertle, 
120 App. Div. 717, 105 NYS 765 [aff 
ag@' IN. Y., 631 .mem,""“83 NE.1126 
mem]; Peo. v. Neilson, 3 Hun 214, 5 
Thomps. & C. 367, 48 HowPr 454; 
Farmers’ L. & T. Co. v. New York, 


17 N. Y. Super. 80; Matter of Mc- 
Laughlin, 124 Misc. 766, 210 NYS 
68; In re Lorillard, 13 NYS 83. 


Pa.—Baer v. School Director, 4 Pa. 
Co. 438; In re Llewellyn, 7 Kulp 69; 
Philadelphia v. Gas Works, 12 Wkly 
NC 477. 

Wash.—Scott v. Forrest, 13 Wash. 
UGG, 5425-20519. 

[a] City clerk in a city of the sec- 
ond class is a ministerial officer with 
the limited powers and duties con- 
ferred by the statute. Dorain y. Wal- 
ters, 132 Ky. 54, 116 SW 313. 

[b] Commissioner of accounts un- 
der the Greater New York Charter 
(1) authorizing him to examine “such 
persons as he may deem necessary” 
has- the power to compel attend- 
ance and examination of elective of- 
ficers. Hirshfield v. Craig, 239 N. Y. 
98, 145 NE 816. (2) A provision 
permitting him to compel the at- 
tendance of county officers of coun- 
ties within the city does not violate 
the City Home Rule Law, as en- 
larging his powers affecting the 
county government, and is not in- 
valid because it requires mandatory 
referendum under the City Home 
Rule Law. Matter of McLaughlin, 
124 Misc. 766, 210 NYS 68.- (3) 
Thus he may make a special ex- 
amination of the accounts of the de- 
partment of finance. Hirshfield v. 
Craig, supra. (4) But since Greater 
New York Charter § 96, listing the 


department of education as one of 
‘the administrative departments of 
the city, and § 108, relating to its 


constitution, are repealed by 

(1917) ¢ 786 § 8, the power or the 
commissioner of accounts under the 
charter to conduct an examination of 
city departments does not apply to 
the board of education. Hirshfield 
v. Cook, 188 App. Div. 8438, 177 NYS 
363 [rey 107 Mise. 130, 175 NYS 809]; 
(5) In determining whether a com- 
missioner of accounts is authorized 
to make a special examination of 
accounts of the department of 
finance, and to subpcena the comp- 
troiler, the court will not inquire 
whether the commissioner is making 
such examinations to injure or annoy 
the comptroller, but the protection of 
the court may be invoked only 
against attempts during the examina- 
tion to infringe the rights of a citi- 
zen or to cause him legal wrong. 
Hirshfield v. Craig, supra. (6) Courts 
will not assume that public of- 
ficials will act dishonestly or for 
private ends, and hence the conten- 
tion that the authority given to the 
commissioner of accounts specially 
to examine the department of finance 
when directed by the mayor will de- 
Stroy the comptroller’s administra- 
tive independence, because the mayor 
and commissioner may prostitute 
their powers, is without merit. Hirsh- 
field v. Craig, supra. (7) The pro- 
visions of the charter do not invest 
the commissioner with the judicial 
functions of a magistrate, and he 
cannot place the comptroller on trial 
in answer to any complaint or charge 


A statute which provides that, whenever 
a vacaney shall exist in either the offices of col- 
lector of taxes for a city or collector of taxes for 
a town of the same name, by death, removal, resig- 
nation, or otherwise, the remaining collector shall 
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by the other.78 


that may be presented. Hirshfield v. 
Craig, supra. (8y The power is 
limited to the accounts and methods 
of the departments of the city, and 
his right to examine witnesses must 
be confined to proceedings in connec- 
tion with such examinations. Hirsh- 
field v. Craig, supra. (9) He may call 
as a witness one not connected with 
the city .either as officer or em- 
ployee, Hirshfield v. Hanley, 228 
N. Y. 346,-127 NE 252. , (10) But 
he cannot subpcena an appraiser of 
real estate of the department of 
finanee, for the purpose of investi- 
gating a proposed exchange of real 
estate between the city and certain 
railroads, the subject matter of such 
an examination not being connected 
in any way with “accounts and 


methods” of the *department of 
finance. Hirshfield. v. Craig, 239 
Ns Yu 9870445. cINB 826: (11) The 


right of such commissioners to de- 
termine the extent of the examina- 
tion rests with the commissioners, 
and they may pursue their investiga- 
tion so long as the examination con- 
ducted by them or the questions 
propounded to witnesses called by 
them are relevant and pertinent to 
the subject matter of the inquiry. 
Matter of Walistein, 178 App. Div. 
140, 165 NYS 90; Matter of Hertle, 
120 App. Div. 717, 105 NYS 765 [aff 
190 N. Y. 531 mem, 838 NE. 1126 
mem]. (12) The examination of the 
accounts of the departments and of- 
fices of the city of New York pro- 
vided for by the Greater New York 
Charter, Laws 1901, authorizing in- 
vestigations by a justice of the 
supreme court or by the board of 
aldermen and the examination pro- 
vided for by the Greater New York 
Charter, Laws of 1897, authorizing 
the appointment of commissioners 
of accounts, who shall make such 
examination of the accounts of the 
departments and offices of the city 
as the mayor may direct, etc., are 
separate and distinct, and neither 
of the examinations provided for is 
exclusive. Matter of Hertle, supra; 
Hirshfield v. Cook, 107 Misc. 130, 175 
NYS 809 [rev on other grounds 188 
App. Div. 843, 177 NYS 3863]. (138) 
Civ. Pract. Act § 407, as amended 
by L. (1924) e@ 216, prohibiting the 
issuance of a subpcena under § 406 
by any city commissioner who is not 
the head of the department, does 
not deprive the commissioner of ac- 
counts of the city of .New York of 
the power to compel the attendance 
of witnesses, although his office is 
not one of the administrative de- 
partments enumerated in the Greater 
New York-Charter. Matter of Mc- 
Laughlin, 124 Misc. 766, 210 NYS 68. 
(14) He has the power to issue a 
subpeena duces tecum, but this is 
confined to requiring a witness to 
bring only a book or paper and then 
only in proper cases where the pro- 
duction will work no harm to the 
custodian; and “cash” is not a book 
or paper. Hirshfield v. Craig, supra. 
Compare Matter of Foster, 68 Misc. 
120, 123 NYS 465 [aff 139 App. Div. 
769, 124 NYS 667, 675] (construing L. 
[1873] ec 3385 § 106; L. [1884] ¢ 516). 
(15) While he can investigate ir- 
regularities, frauds, or diversions of 
funds, and report his findings to 
the mayor, he has no original juris- 
diction to control the policies of any 
city department or to substitute his 
judgment for that of the head 
thereof. Steiger v. Collins, 213 App. 
Div. 76, 209 NYS 759 [aff 241 N. Y. 
526 mem, 150 NE 540 mem]. (16) 
And an appointment by the commis- 
Sioner of accounts of the city of 
New York of a nurse, not shown to 
be an expert, to investigate and make 
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discharge the duties of such vacant office, contem- 
plates these offices as filled by different persons, and 
intends that, on the death, removal, or resignation 
of one, the duties of his office shall be discharged 


a general survey. of ithe: § city. 
hospitals, not made in connection 
with any examination of the depart- 
ment of public welfare or of its 
accounts and methods, and without 
any fixation of compensation, as re- 
quired by the Greater New York 
Charter, is unauthorized. Steiger v. 
Collins, supra. (17) And the action 
of the municipal civil service com- 
mission in excepting from examina- 
tion a person appointed as an expert 
investigator by a commissioner of ac- 
counts did not confer any rights to 
such position and could not validate 
the appointment, if the commissioner 
had no power to make it. Steigtr v. 
Collins, supra. 

[c] ‘Comptroller of a city (1) un- 
der a statute making the comptroller 
the custodian of all official, penal, in- 
demnity, or security ponds, and such 
other records, papers, and documents 
as are not required to be deposited 
with any other officer, is entitled to 
the custody of bonds deposited by 
public contractors as security for 
performance of contracts. National 
Surety Co. v. Louisville, 165 Ky. 38, 
176 SW 364. (2) The city solicitor, 
under the direction of councils, ac- 
cording to the Pennsylvania statutes, 
is the duly appointed representative 
of the municipality in legal affairs, 
and it is doubtful whether the city 
comptroller is entitled to appear on 


behalf of the city in an action 
against it and contest plaintiff's 
claim. Valentine Clark Co. v. Alle- 


gheny City, 143 Fed. 644. 

{d] Majority of a municipal 
finance commission under a statute 
relating to public offices could bind 
the commission, whether the absent 
member was. disqualified, or not 
notified, in the absence of a statu- 
tory provision for the filling of tem- 
porary vacancies. Trudel v. Emer- 
son, 81 N. H. 278, 124 A 555, 

{e] Validity of ordinance con- 
ferring power.—Where a city comp- 
troller is required to perform “such 
duties in relation to the finances” 
as “shall be prescribed by ordinance’. 
an ordinance is valid which em- 
powers him to negotiate and dispose 
of city bonds. Stevenson v. Bay City, 
26 Mich. 44. 

77. U. S.—Wichita Water Co. vw. 
Schatas 280 Fed. 770 [rev 271 Fed. 
73]. 

Mass.—Brown v. Boston First Nat. 
Bank, 216 Mass. 298, 103 NE 780. 

N. Y.—Ryan v. New York, 179 App. 
Div. 181, 166 NYS 575. 

Pa.—vVetter Vv. Meadville, 
B63; 85 tA +29» 

Wash.—State v. Tacoma, 97 Wash. 
190; £66%IP 662 

[a] ‘Borough president. — The 
power reserved to a borough presi- 
dent to suspend work under a con- 
tract for public improvement can 
only be delegated aS expressly au- 
thorized by the city charter. Ryan 
v. New York, 179 App. Div. 181, 166 
NYS 575. 

[b] City clerk cannot bind the 
eity by his statements contrary to a 
resolution of the city. Wichita Wa- 
ter Co. v. Wichita, 280 Fed. 770 [rey 
271 Fed. 973]. 

[ec] Treasurer has no ex Officio 
power to borrow money on behalf of 
the town or city of which he is the 
treasurer. Brown v. Boston First 
Nat. Bank, 216 Mass. 298, 103 NE 780. 

{d] Treasurer and councilman has 
ne, power to bind the city by a state 
ment or representation which would 
set aside the provisions of thé law 
or ordinances or enlarge the liability 
of .the city. , State v. Tacoma, 97 
Wash. 190, 166 P 66. 

78. State v. Fowler, 66 Conn, 294, 
32 A 162, 33 A 1005. 
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City attorney. Ordinarily, it is the duty of a city 
attorney to obey the orders of the city council with 
respect to litigation which affects the business af- 
fairs of the city, and he has no power with respect 
to such litigation superior to the council." 
in the absence of special authority, he cannot bind 
the city by a compromise of claims,*° and he has : 
no power to waive and release errors in litigation.§? 
And the corporation counsel of a city, by approving 
a voucher calling for extra compensation to a publie 
official working under another department, does 
But the imposing of 
statutory duties upon a city attorney may, in some 
cases, make him independent of the domination of 
the other departments of the city government.** 


not thereby bind the city.®? 


79. Deter v. Delta, 73 Colo; 589, 
217 P 67; Sackett v. Morris, 149 Ill. 
Ax (£52. 

[a] Declaration by the city attor- 
ney in an unverified motion to dis- 
miss the complaint, that a house bill 
is “hereby adopted,” is not an act 
of the council or a statement that 
the council had taken action as to 
whether the proceedings would be 
concluded thereunder. Deter v. 
Delta, 73 Colo. 589,| 217 P 67. 

80. Louisville v. Louisville R. Co., 
Lil Ky. 1, 63 SW 14, 23 KyL. 390, 
98 AmSR 387; Keller v. Wilson, 90 
Ky. '350,.14°.SW 332,12 KyL 471. 

[a] City attorney of a city of 
the first class has no power to com- 
promise claims for taxes either be- 
fore or after suit is brought. Louis- 
ville -v. > Louisville R; Co., 111 Ky. 
aes Sw 14, 23 KyL 390, 98 AmSR 


{b] In the absence of special au- 
thority the city’s attorney could not 
bind the city by an agreement that 
the land bought for taxes should be 
rented until the rents paid the tax 
claim, and then should be returned 
to the former owner. Keller v. Wil- 
ae 90 Ky. 350, 14 SW 332, 12 KyL 

:81. 
546. 

[a] The corporation counsel of 
the city of Chicago (1) has only such 
powers as are conferred upon him 
by ordinance and he has no power 
to.waive and release errors in liti- 
gation which has: previously passed 
into judgment. O'Neill v. Chi- 
cago, 1691. As 546, 550. (2). “No- 
where do we find any provision in 
the ordinances of the city of Chi- 
cago, giving authority to the cor- 
poration counsel of said city to 
settle or adjust and compromise any 
claims against said city; and to_hold 
that he could; after trial and rénd!- 
tion of judgment, release and waive 
errors in the litigation which con- 
stituted a right or asset in favor of 
the city, would ,be equivalent to au- 
thorizing him to settle and compro- 
mise claims against it or in its 
favor. | As to matters of litigation, 
to which the city is a party or in 
which it has an interest, he has no 
larger powers to bind it than would 
any other attorney have in the case 


O’Neill v. Chicago, 169 Ill. A. 


of an individual.” O’Neill v. Chi- 
cago, supra. 
82. Sheahan v. Chicago, 127 Ill. 


A: 626 [aff 226 Tll. 115, 80 NE 754}. 


. 83. New York Cons. Gas Co. v. 
Newton, 260 Fed. 244; Flynn vy. 
Springfield, 120 Ill. A. 266; Under- 
wood v. Wilhite, 139 Ky. 116, 129 
SW 548 [reh den 141 Ky. 130, 132 
SW 141]; Rockaway Pac. Corp. v. 
Pete 200 App. Div. 172, 193 NYS 


2. 

[a] City attorney in cities of the 
first class, in the discharge of his 
official duties, is independent of the 
mayor and city council and may be 
required to act not only contrary 
to: their wishes, but against. them 
officially. Underwood y. Wilhite, 139 
Ky. 116, 129 SW 548 [reh den 141 


-Cons. 
244, 


ta mY 
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Thus, 


eral. 


to perform.°* 


Ky. 130, 132 SW 141}. ' 

[b] Discretion in dismissal of 
suit.—A city attorney is not bound 
to dismiss a suit to recover penalties 
for the violation of a city ordinance 
when directed to do so by the city 
council, as in such prosecution he 
is the servant of the people and as 
to such matters vested with powers 
over which the city council has no 


jurisdiction. Flynn v. Springfield, 
120 Ill. A. 266. . 
[ec] Corporation counsel under the 


Greater New York Charter (1) has 
authority to make such Stipulations 
on a trial as might ordinarily be 
made in the course of litigation by 
attorneys representing private’ inter- 
ests, although circumstances might 
exist which would justify the court 
in its discretion in relieving the city 
from stipulations. Rockaway Pac. 
Corp. v. State, 200 App. Div. 172, 
1938 NYS 62. (2) And under the pro- 
vision authorizing him in his discre- 
tion, when reauested, to appear in 
any action brought against an officer 
or employee of the city or county 
by reason of any act done or 
omitted while in the performance 
of his duty, the corporation counsel 
may appear in behalf of the dis- 
trict attorney of the county in a 
suit brought to enjoin him from per- 
forming a statutory duty. New York 
Gas Co. v. Newton, 260 Fed. 


84. See supra § 55. See also supra 
§ 202. 

85. See cases infra note 86. 

86. Albuquerque v. Water Supply 
Co., 24 N. M. 868, 174 P 217, 5 ALR 


519; Christine v. Johnson, (Tex. Civ.- 


A.) 255 SW 629. 

[a] Where de facto officers of a 
city authorized the institution of a 
particular suit, it was within the 


‘power of succeeding Ge jure officers, 
if necessary, either to ratify the em- 


ployment of counsel to institute the 
suit or give new authority to prose- 
cute it whether legally instituted or 
not. Christine v. Johnson, (Tex. Civ. 
A.) 255 SW 629. 

87. Mode of exercise of municipal 
power generally see supra §§ 248- 


287. 
88. See statutory provisrons. 
[a] Necessity for prescribing 


mode of exercise.—Under a statute 
permitting the city to purchase food 
to sell to inhabitants in such man- 
ner and through such agencies as 
it may determine, a resolution ap- 
pointing an agent to purchase food 
does not confer the power to pur- 
chase where the manner of the ex- 
ercise of power is not prescribed. 
Howard v. New York, 286 N. Y. 91, 
140 NE 206. 


89. Fey’s App., 68 Pa. Super. 40. 

90. Fey’s App., supra. 

91. Moseley Hospital v. Hall, 207 
Ky. 644, 269 SW 1004. 

92. Other duties and liabilities: 


Department officer see infra § 1254. 
Torts see infra § 1700 et. seq. 
Violation of injunction see Injunc- 


tion § 850. 


98. I1l1—Peo. v, Busse, 288 M11. 


5 Ne Maes | 
[$§ 1190-1193 | 


[§ 1191] c. Successor in Office. A municipal gov- 
ernment is continuing,’* and while the personnel of 
officers changes the office continues,®® and an, act 
initiated by one as a city officer may be completed 
by his successor in office.*° 

[§ 1192] d. Mode of Exercise.** Where the man- 
ner in which a municipal officer shall exercise his. 
power is prescribed by law,®® this mode is generally 
mandatory®? and exclusive of all other methods,*® 
and the exercise of the power, to be valid, must be 
in strict accordance therewith.** 

[§ 1193] 16. Duties and Liabilities®*—a. In Gen- 
Official duties are those acts which pertain 
to the office which the incumbent is required by law 


593, 87 NE 840, 28 LRANS 246 [aff 
141 Ill. A. 218]. 

JIowa.—State v. Henderson, 145 
Iowa 657, 124 NW 767, AnnCasi912A 
1286. 

Kan.—Johnson y. Winfield, 75 Kan. 
822) 89. PR) 657: 

Mont.—Butte v. 46 Mont. 
380, 128 P 600. ; 

N. Y.—International R. Co. v.. 
Schwab, 203 App. Div. 68, 196 NYS 


659. 
N. D.—State v. Frazier, 39 N. D. 
430; 167 NW 510. 
Pa.—Day v. Ryan, 245 Pa. 154, 91 
A 633. : 
[a] City attorney.—(1) The statu- 
tory requirement that a city attor- 
ney’s duties shall be specified by 
ordinance may be met in general 
terms, and in construing such an or- 
dinanece all duties naturally apper- 
taining to his office will be held to 
be covered unless the language 
clearly indicates a contrary intention. 
Johnson y. Winfield, 75 Kan. 832, 89 
P 657. (2) The duty to prepare and 
approve ‘contracts and the duty of 
being the city’s legal adviser are 
not inconsistent, but coexistent, and 
the city solicitor must perform both. 
If, in his opinion, there is good 
legal reason for not approving a con- 
tract, he must so advise the city 
and his failure to do so would be 
negligence or worse. Day v. Ryan, 
24d) Pe. 54S Ode) WALES 32 (3) City: 
ordinances, declaring the corporation 
counsel to be head of the law de- 
partment, and conferring authority 
on him and his assistants to sSuper- 
intend and conduct all the law busi- 
ness of the city, unless in viola- 
tion of some valid statute, are 
broad enough and specific enough to 
make it his duty to conduct legal 
proceedings instituted by the poard 
of local improvements. Peo. v- 
Faherty, 306 Ill 519, 137 NE. 506. 
(4) Although the corporation coun- 
sel of a city is charged with the 
duty of attending to the law busi- 
ness of the board of local improve- 
ments originating from such im- 
provements, that duty does not ex- 
empt him from control and direction 
by the board. Peo. v. Faherty, supra. 
[b] Mayor.—(1) The duties of a 
mayor are continuing at least during 
business hours, and his office is 
deemed open during such hours, and 
his official responsibility is constant. 
State v. Henderson, 145 Iowa 657, 
124 NW 767, AnnCas1912A 1286. (2) 
In Illinois, by the express. provisions 
of Hurd .Rev, St. (1908) a mayor 
is charged with the execution of all 


Nevin, 


the laws and ordinances. Peo. ‘v: 
Busse, 238 Ill. 593, 87 NE 840, 28 
LRANS 246 [aff 141 Tl A. 218]. 


(3) Under a Buffalo Charter, impos- 
ing on the council all the power 
theretofore imposed on the mayor, 
and making the mayor the acting 
head of the department of public 
safety, the duty resting on the mayor 
under the former charter to main- 
tain peace and good order and en- 
force the laws, rests on every mem- 
ber of the council, but particularly 


Yor later cases, developments and changes. in the law see cumulative Annotations, same tit'e, page and note number, 


eal # 


_ AmSR_ 496; 


§§ 1194-1196] 


[§ 1194] b. Classification of 


duties are of two classes: (1) Ministerial or man- 
(2) Diseretionary or judicial.®® 
mer are such as a person performs in a given state 


datory.°* 


of facts, in a prescribed manner, 


the mandate of legal authority, without regard to, 
or the exercise of, his own judgment upon the pro- 
priety, of the act being done;** the latter such as 
necessarily require the exercise of reason in the 
and 
determining how or whether the act shall be done 


adaptation of means to an end, 


or the course pursued.®%? 
[§ 1195] c. Delegation of Duty. 


duty or clerieal work of an administrative officer 
may be delegated to a elerk or assistant with proper 
care,’ but duties involving exercise of discretion 
in the publie weal eannot be delegated.®® 

[§ 1196] d. Enlargement or Change of Duties. In 
the absence of constitutional restriction,! the legis- 
lature having control over a municipal corporation? 


on the mayer. International R. Co. 
“le aeoay 203 App. Div. 68, 196 NYS 

[ce] Becord of official acts.—The 
mayor ef a city is not required to 
Keep a record of his official acts, 
the records and files of the city being 
required to be kept by the clerk by 
statute. Butte v. Nevin, 46 Mont. 
380, 128 P 600. 


94 Ark.—Ex p. Batesville, etc, 
MeL oo MATIC. Say 

Cal.—Los Angeles v. Lelande, 157 
Cale<80)) “1062 P (278. 


Ind.—Flournoy v. Jefferson, 17 Ind. 
169, 79 AmD 468. 

Ky.—Dorain v. Walters, 132 Ky. 
54, 116 SW 313. 

Mich.—Monree Water Co. v. Heath, 
115 Mich. 277, 783 NW 234. 

Mo.—State v. Reber, 226 Mo. 229, 
126 SW 397; State v. Meier, 72 Mo. 
A. 618. 

Or.—Springfield Milling Co. v. Lane 
County, 5 Or. 265. 

. ea eet v. Russell, 4 Tex. 

75. 

Que.—Municipal Homes, etc., Co. v. 
Legare, 16 RevLegNS 353. 

See also supra §§ 177-183. 

[a] Mayor.—(1) The mayor of a 
city of the fourth class, under the 
statute, is the chief executive offi- 
eer of the city, and should obey the 
directions of the city council in per- 
forming the ministerial act of exe- 


cuting a contract on behalf of the, 


city, and mandamus will lie to com- 
pel him to do so. Monroe Water 
Co. v. Heath, 115 Mich. 277, 73 NW 
234. (2) The mayor, however, may 
refuse to comply with a resolution 
of the council authorizing an act on 
his part which he believes to be 
illegal or inimical to the interest 
of the municipality., Municipal 
Home, etc.,; Co. v. Legare, 16 RevLeg 
NS 353. 

[b] President of council._—The 
duty imposed upon the president of 
the city council of St. Louis, by a 
provision of the city chartér, of 
affixing his signature to all bills 
read and adopted on their final pas- 
sage, as therein prescribed, is not 
discretionary, but ministerial and 
mandatory. State v. Meier, 72, Mo. 
A. 618. 

Craig v. Burnett, 32 Ala. 728; 
Hyman .v. .Peo., 6 Tl) “4° State. v. 
Shreveport, 124 La. 178, 50 S.3, 134 

Brown v. Newburyport, 
"259, 95 NE 504, AnnCas 
ee See also supra §§ 177— 


96. Ex: p. Batesville, BEC ert. BGO’, 
39 Ark. 82; Los Angeles v. "Lelande, 


209 Mass. 
1912B 495. 


Mall 30, 106 P 218; Mlournoy v. 
Jeffersonville, 17 Vind! 169, 79 AmD 
468; orain v. Walters, 132 Ky. 54, 


116° SW 313. 


_fa] City clerk (1) is a purely 
ministerial office (Los Angeles. v. 
Lelande, 157 .Cal. 30, 106 P 218; 
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Duties. Official 
The for- 


in obedience to 


diseretion in 


may regulate, increase, o 
a local municipal office;* it may impose additional 
duties upon an office at any time,‘ transfer official 
funetions from one office to another,’ or unite two 
offices in one and impose the duties of both upon a 
single officer.6 Under this comprehensive legislative 
power of preseribing official duties and qualifica- 
tions have been enacted civil service laws for mu- 
nieipal corporations.? 
ize a municipality to define and change the powers 
and duties of its municipal officers; and where the 


(43°C. 5.) 713 


or diminish the duties of 


The legislature may author- 


subject is already covered by statute, the legisla- 


The ministerial 


ration.!°® 


Dorain vy. Walters, 1382 Ky. 54, 116 
SW 313), (2) whose duty it 
sign any and every ordinance which 
has been duly passed, regardless of 
any views which he may entertain 
as to its legality or illegality (Los 
Angeles vy. Lelande, supra). 

97. Eyman v,. Péo., 6 Ill. 4. 

[a] Mere error in judgment, or 
departure from. sound policy, is not 
sufficient to subject a tribunal, pos- 
sessing discretionary power, to an 
indictment for palpable omission of 
duty. Before such a prosecution can 
be sustained, it must be shown that 
there was palpable omission of a 
duty imperatively required by law, 
in a matter involving no discretion, 
or a willful and corrupt, as well as 
palpable, neglect of a discretionary 
duty. Eyman v, Peo., 6 Ill. 4. 

«98. State v. Reber, 226 Mo. 229, 
126 SW 397. 

99. State v. Shreveport, 124 La. 
178, 50 S 8, 134 AmSR 496; Brown 
v. ‘Newburyport, 209..Mass. 259, 95 
NE 504, AnnCas1912B 495. 

[a] It is a violation of a city 
charter confining to the council the 
power of defining the duties of tne 
auditor for the council to attempt 
to delegate this power to the mayor. 
State v. Shreveport, 124 La. 178, 50 
S 3, 184 AmSR 496. 

ate See supra § 974%. 

2. See supra § 288. 

3. Peo. v. State. Tax Comr., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63. LRA 884 [aff 199 U.S. 1; 25 SCt 
705, 50 L. ed. 65, 4 AnnCas 381]; In 
re New York, 99- N. Y: 569, 2 NE 
642; Pettit v. McClellan, 110 App. 
Div. 890, 97 NYS 320 [aff 185 No. gy: 
529 mem, 73 NE 1195 mem]. See 
also cases infra notes 4-17. 

[a] Board of estimate and appor- 
tionment.—L. (1905) pp 15338, 1548, 
1550 ca 629-631, simply imposing ad- 
ditional duty on the board of. esti- 
mate and apportionment, which had 
theretofore been performed by the 
board of aldermen, was not in viola- 
tion of this home rule provision of 
the constitution, as the statute did 
not assume to appoint anyone to a 
local or other office. : 
Tax Comr, L74N, WY. 417, 67 NE 
69, 105 AmSR 674, 638 LRA 884 [aff 
199) Ss #Sl eZ CU 0055650: Fe ed. 
65, 4 AnnCas 381]. 

4. Covington v. Mayberry, 9 Bush 
(Ky.) 304; State v. Robinson, 101 
Minn. 277, 
1127; Auburn Bd. of Education v. 

OO IN. eer Walshe oe BNET, Bioss 
Leveridge v. New York, 5 N. Y. 
Com. y.. Tice, 282 Pa. 
Commissioners v. 
Murray, 3 Watts (Pa.) 348. 

[a] Agents of the state.—Officers 
of municipal corporations organized 


under legislative authority are, in| 


respect to all general laws having 
force and operating within their mu- 


is) to} 


Peo. v. State |. 


ture may abrogate the statute and confer the stated 
authority upon the municipality ;° and when: the 
power of the legislature is duly exercised within 
the limitations of the law the conflicting statutes 
are superseded by force and operation of the statute 
in conferring the power upon the municipal | corpo- 
But a city council has no power, in the 
absence of charter authority,!1 by ordinance, to put 


nicipality, agents of the state, and 
may be charged with the perform- 
ance of such duties in the enforee- 
ment of the same as the legislature 
may from. time to time impose. 
State v. Robinson, 101 Minn. 277, 112 
NW 269, 20 LRANS 1127. 

ae Demarest v. New York, 74 N. Y. 

[a] Thus it has the power to dis- 
tribute the powers of local govern- 
ment as between the city and county 
governments, as by changing a 
county office, like that of the com- 
missioner of jurors, to a city office, 
and vice versa. Allison v. Welde, 
172 N. Y. 421, 65 NE 263; Peo. wv, 
Dunlap, .66 N. Y. 162. 

[b] Powers and functions not 
peculiarly or exclusively local and 
municipal.—(1) The constitutien 
does not prevent the legislature from 
transferring from local officers. -to 
state officers or boards powers and 
functions not peculiarly or exélu- 
sively local or municipal, but which 
concern the state at large. Peo. v. 
State’ Tax Comrs., 174 N. Y.. 417, .67 
NE 69; 105 AmSR 674, 63 LRA. 884 
[aff 199 U. Se il) gvb- Stn 70beeb0) 
L. ed. 65, 4 AnnCas 381] (the con- 
stitution does not prevent the legis+ 
lature from conferring upon ‘state 
officers the right to assess the spe- 
cial franchises of street railroad 
companies who occupy the streets ‘of 
a municipality, and also to assess 
the tangible property connected 
therewith, which was formerly ex+ 
ercised by the local board of assess- 
ment). (2) But a statute absolutely 
overthrowing a local assessor and 
transferring all of his functions to 
a state official has been held uncon- 
stitutional. Peo. vy. . Raymond, -37 
N. Y. 428, 5 Transcr. A. 2338, 35 How 
Pnaios (3) It has been steadfastly 
held, however, that this power is 
subject to the limitation that no 
essential or exclusive function be- 


|longing to the office. can be trans- 


ferred to an officer appointed by the 
legislature or otherwise than by the 
electors or authorities of the .mu- 
nicipality. Peo. v. State Tax Comrs., 


6. Vineyard v. Grangeville, 15 Ida: 
436, 98 P 422; Peo. v. Hazlewood 
116 Ill. 319. 6 NB 480; State v. Eid- 
wards, 38 Mont. 250, 99 P 940. 

7. In re Opinion. of Justices, 13% 


| Mass. 601. 
112 NW. 269, 20 LRANS | 
|, Site 
Casi1915D 99. 


8. Jacksonville v.. Bowden, 67. ra, 
64 S 769, LRA1916D 913, Ann 


9, Jacksonville v. Bowden, 67 Fla, 
181, 64 S 769, LRA1I916D 913, Ann 
Gasi915D 99. 
10. Jacksonville v. Bowden, supra, 
ll. State ~v. Reber, 226 Mo. 229, 
126 SW 397. 
Scope of charter authority.— 
The St. Louis City. Charter, au- 
thorizing the municipal assembly tr 
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all the principal duties of an offi¢er, whose duties 
are prescribed by charter or statute, upon another.!? 
And where an office is created by a city charter 
and the duties thereof are defined by that instru- 
ment, it is not within the power of the commissioner 
to transfer such duties to another office, unless there 
is some specific provision in the charter authorizing 


such a transfer.!3 


[§ 1197] e. Disqualification To Act in Individual 
Capacity. A municipal office entails a natural dis- 
ability on the part of the officer to contract or deal 
personally, either directly or indirectly, with his 
principal concerning matters within his province as 
such officer or agent, without regard either to the 
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£§§ 1196-1198 


whether the principal is or is not benefited thereby. 
And a city official may not assume duties in his 
private professional capacity which are incompatible 
with his duties as such an official.t® 

‘[§ 1198] f. Liability in General.1° Municipal offi- 
cers are not in general liable for acts done in the 
ordinary exercise of their corporate powers.1? 


They 


are, however, subject. to the general law of lability 


fairness or unfairness of the transaction, or to 


transfer the duties from one officer 
to another, refers to the city officers 
and does not permit a transfer of 
the duties of a city. officer to his 
assistant. State v. Reber, 226 Mo. 
229, 126 SW 397. 

12. Underwood v. Wilhite, 139 Ky. 
116, 121, 129 SW 548; Reed v. Cam- 
den, 50 N. J. L. 87, 11 A 137; Wal- 
ton v. Donnelly, 83 Okl. 233, 201 P 
267; Beard v. Decatur, 64 Tex. 7, 53 
AmR 735. ? 

“When the general council enacted 
that an attorney be appointed by 
the mayor whose official duty it was 
to perform much if not all the things 
required by the statute of, the city 
attorney and particularly when _ the 
mayor’s counsel, as the new officer 
is called, is given the authoritative 
control.of the legal business of the 
city, and of the law department of 
the city government, as he virtually 
is by the ordinance, it gave over 
fo one official not contemplated by 
the statute the duties which the stat- 
ute had devolved upon another... 
The Legislature by making a term 
for the office, and making it in a 
measure independent of the domina- 
tion of the other departments of the 
city government, has attempted to 
provide a check in the matter of 
municipal government. If the city 
government as represented by the 
mayor and council may put all the 
principal duties of the city attorney 
upon another, whom they are at lib- 
erty to direct, or if he acts con- 
trary to their wishes, whom _ they 
could dispose [depose] at will, by 
abolishing his office if not otherwise, 
. the scheme provided by the Legis- 
Jature would fall to the ground.” 
Underwood v. Wilhite, supra. 

[a] Oklahoma City Charter makes 
thé mayor the chief executive, and 
requires him to see that all state 
laws and city ordinances are ob- 
served so that he must control and 
Supervise the police department and 
city jail, and a motion adopted by 
votes of four of five commission- 
ers taking from the mayor such con- 
trol, and attempting to assign such 
duties to some other office, is void. 
Walton v. Donnelly, 83 Okl. 233, 201 
P 367. 


13. Walton v. Donnelly, supra. 

14. Woods v. Potter, 8 Cal, A. 41, 
95 P 1125; Minneapolis v. Canter- 
bury, 122 Minn. 301, 142 NW 812, 


48 LRANS 842, AnnCas1914D 804; 
Norstrant v. Drumheller, 15 Alta. L. 
558, 51 DomLR 3873, [1920] 1 West 
Wkly 818. 

{a] Members of city councils oc- 
cupy a position of trust (1) and are 
bound to the same measure of good 
faith toward their constituents that 
a trustee is to his cestui que trust. 
Woods v. Potter, 8 Cal. A. 41, 95 
P 1125; Norstrant v. Drumheller, 15 
Alta. L. 558, 51 DomLR 3738, [1920] 
1 WestWkly 818. (2) And the mere 
fact that a member of such a body 
acts as such in connection with any 
matter in which he is interested viti- 
ates the transaction. Woods v. Pot- 
ter, supra. 


[b] Sale of land to city—wWhere 
a. city officer, while acting in an 
advisory capacity to a committee of 
the council charged with the selec- 
tion of a site for a building to be 
used in connection with his depart- 
ment, purchased certain land with 
the view of selling it to the city for 
such purpose, and conveyed it to a 
third person, who, pursuant to the 
plan, sold it to the city at an ad- 
vanced price, the officer became a 
trustee for and liable to the city 
to the extent of the difference be- 
tween the price paid by him and that 
paid by the city. Minneapolis v. 
Canterbury, 122 Minn. 301, 142 NW 
812, 48 LRANS 842, AnnCas1914D 


804. 
' 15. State v. Taylor, 46 S. D. 354, 
193 NW 56. 

[a] Defense of crimes committed 
within city.—(1) It is the plain duty 
of such mayor to render all the aid 
within his power for the suppres- 
sion of crime within his city and 
the apprehension, prosecution, and 
conviction of those guilty of such 
crime, and to appear as attorney for 
defendants, in prosecution for crimes 
committed within the city, would be 


incompatible with his duties as 
mayor. State v. Taylor, 46 S. D. 
354, 193 "NW 56... (2) And. a7 firm 


of attorneys of which he is a mem- 
ber cannot defend criminal prosecu- 
tion of one accused of crime com- 
mitted within the 
Taylor, Supra, 
16. Liability of municipality in re- 
spect of: 
Contracts generally see infra XV in 
44 C. J. 


city. State v. 


Torts see infra § 1700 et seq. 

17. Ark.—Browne. y. Bentonville, 
94 Ark. 80, 126 SW 98. 

Ill.—Devine v. South Park Comrs., 
182 Til. A. 402, 

Ky.—Smith v. Louisville Sewerage 
Comrs., 146 Ky. 562, 148 SW _ 3, 38 
LRANS 151; Louisville Park Comrs. 
v. Prinz, 127 Ky. 460, 105 SW 948, 
32. Kyl. 359. 

La.—Lutenbacher v. Mitchell-Borne 
Constr. Co., 136 La: 805, 67 S 888, 
19 ALR 206; Interstate Transp. Co. 
v. New Orleans, 52 La. Ann. 1859, 
28S 310. 

Md.—Smith v. Stephans, 66 Md, 381, 
RecA pbk, LO tA re tle 

Mass.—Hodgdon v, Moulton, 207 
Mass. 445, 98 NE 656; Johnson vy. 
Somerville, 195 Mass. 370, 81 NE 268, 
10 LRANS 715. 

N. C.—Templeton v. Beard, ‘159 
Ni Ch63, 74 SE 735,736 felt Cyey. 

Tenn.—State v. Newton, 8 Tenn. 
Civ rAC OG Se 

Ont.—Scott v. Hamilton Hydro- 
Electric Commn., 7 OntWN 385. 

Que.—Montreal v. Mongeon, 31 Que. 


K. B. 526, 69 DomLR 660, 37 Can 
CrCas 394. 
{a] 1 will toward individual.— 


If the municipal council of a city 
in conducting the affairs of the pub- 
lic act with ill will toward a cer- 
tain individual instead of acting only 
with due regard to the interests of 
the public, this does not give the 


to the person injured by nonfeasance, or misfeas- 
ance of a ministerial duty,1® and that too independ- 
ent of statute;?® but they can only be held liable 
for damages caused by an alleged nonfeasance on 
proof showing an omission on their part to perform 
a duty devolved upon them by law.?° i 


Municipal 


subject of their ill will a cause of 
action in tort against the members 
of the council. Hodgdon vy, Moulton, 
207 Mass. 445, 93 NE 656. 

18. Cal.—Edwards v. Brockway, 
L6) Gals As 6260117 P WI8% 
Soar et v. Thomson, 22 Iowa 


Br MeCaey. v. Bauer, 3 Kan. 

Ky.—Prather v. Lexington, 13° B. 
Mon. 559, 56 AmD 585. 
 Nghbbeua ce v. Mansfield, 38 Me. 

Md. — Consolidated Apartment 
House Co. v. Baltimore, 131. Md. 523, 
102 A 920, LRA1918C 1181. 

Mass.—Bell y. Josselyn, 3 Gray 309, 
63 AmD 741. 

Mich.—Alpena v. Title Guaranty, 
etc., Co., 158 Mich. 678, 123 NW 536. 

Mo.—Evens, etc., Fire Brick Co. v. 
Gammon, (A.) 204 SW 832. 

Mont.—Merritt v. McNally, 14 
Mont, 228, 36 P 44. 

N. Y.—Wahrman v. New York Bd. 
of Education, 187 N. Y. 331, 80 NE 
192, 116 AmSR 609, 10 AnnCas 405; 
Bennett v. Whitney, 94 N. Y. 302. 

N. C.-—Noland Co., Inc. v. Southern 
Pines School, 190 -N. C. 250, 129 SE 

Boiler,  etce., 


577. 

Ok1.—Tulsa Co. 
Shaffer, 72 Okl. 235, 180 P 379. 

Wis.—Robinson vy. Rohr, 73 Wis. 
ane 40 NW 668, 9 AmSR 810, 2 LRA 

[a] Nonfeasance and misfeasance 
defined.—‘‘Nonfeasance is the omis- 
sion of an act which a person ought 
to do; misfeasance is the improper 
doing of an act which a person might 
lawfully do; and malfeasance is the 
Going of an act which a person ought 
not to do at all.’”’ Bell v. Josselyn, 3 
Gray (Mass.) 309, 311, 63 AmD 741, 


a Porter v. Thomson, 22 Iowa 
20. Cal.—Edwards v. Brockway, 16 


Cal. A, 626, 117 P 787; Taylor v. Man- 
son, 9 Cal. A. 382, 99 P 410. 

Md.—Consolidated Apartment 
House Co. v. Baltimore, 181 Md. 523, 
102 A 920, TARA1918C 1181. 

Mich.—Alpena v. Title Guaranty, 
etc., Co., 158 Mich. 678, 123 NW 536; 
Michaels v. McRoy, 158 Mich. 605, 123 
NW 37; Smith v. Hubbell, 142 Mich. 
637, 106 NW 547. 

Mo.—Evens, etc., Fire Brick Co. v. 
Gammon, (A.) 204 SW 832. 

N. Y.—Fitzpatrick v. Slocum, 89 N. 
Y. 358; Voorhees v. Collins, 149 App. 
Div. 828, 184 NYS 85. 

N. C.—Noland Co., Ine. v. Southern 
aoe. School, 190 N. C. 250, 129 SH 


Okl.—Tulsa Boiler, ete, Co. 
Shaffer, 72 Okl. 235, 180 P 379. 

“They can only be held for non- 
feasance as to Some act or duty re- 
quired of the board by reason of their 
office, or .for the negligent perform- 
ance of some act or duty where the 
act or duty is plain. It is only where 
the duty is plain and certain, and 
such duty is negligently performed 
or not performed at all, that the of- 
ficer is held liable to a private indi- 
vidual. If the act is a matter of dis- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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officers, like other officers,”4 are immune from liabil- 
discharge of dis- 
eretionary duties, unless they act corruptly”? or ex- 
ceed their authority,?* or unless it is shown that 
they acted willfully and maliciously, with. the ex- 


ity for the injurious effects of the 


press purpose of inflicting injury 
A municipal officer acting entirely 
yond any authority conferred by 


be liable personally for the consequences of such 
acts, even though he is an officer who exercises 


cretion, or the officer has not the 
means or ability to perform it, he is 
not liable, nor are his sureties on his 
official bond.” ‘Taylor v. Manson, 9 
Cal. A. 382, 387, 99 P 410. 

[a] Officer is only liable (1) for 
his neglect or refusal to do a minis- 
terial act when the act is not only 
one which he is under an obligation to 
do, but one which he has the ability 
to perform both in the means fur- 
nished to him and the legal author- 
ity to act, irrespective of his superior 
officers. Consolidated Apartment 
House Co. v. Baltimore, 131 Md. 523, 
102 A 920, LRA1918C 1181. (2) In an 
action against the city and the com- 
missioner of street cleaning for fail- 
ure to remove ashes and household 
refuse, a declaration not 
that unexpended balance appropria- 
tion was sufficient for the purpose is 
insufficient to show liability of the 
commissioner. Consolidated Apart- 
ment House Co. v. Baltimore, supra. 

{b] Failure to require a contractor 
to give a bond (1) under a statute pro- 
viding that a contractor for public 
work shall give a bond for the pay- 
ment of labor and materials is such 
a breach of duty by the public of- 
ficers as authorizes an action against 
them in their individual capacity by 
the party injured thereby. Alpena v. 
Title Guaranty, etc., Co., 158 Mich. 
678, 123 NW 536; Smith v. Hubbell, 


142 Mich. 637, 106 NW 547. (2) Al- 
though the village received the 
benefit of materials furnished by 


plaintiffs, and so might recognize its 
moral obligation and pay for them, 
this does not prevent plaintiffs from 
suing the trustees on default of the 
contractor. Michaels v. McRoy, 158 
Mich. 605, 123 NW 37. (3) Persons 
who furnish materials for a contrac- 
tor for a village building, without 
knowledge of a statute requiring the 
village trustees to take a bond from 
the contractor to protect laborers and 
materialmen, but supposing they were 
protected by the Mechanics’ Lien 
Law, have no less right on that ac- 
count against the trustees who failed 
to take a bond where the contractor 
has defaulted. Michaels v. -McRoy, 
supra. (4) Although, after learning 
that the trustees had taken no bond, 
plaintiffs furnished materials, they 
have the same rights against the trus- 
tees, unless they furnished such ma- 
terials in reliance on the financial re- 
sponsibility of the contractor, which 
is not the case, where, when they 
learned of the failure to take a bond, 
they inquired as to how they were tn 
be paid, and were assured that the 
village would pay. Michaels v. 
McRoy, supra. (5) Where the trus- 
tees of a village fail to require a con- 
tractor for the construction of a pub- 
lic building to give a bond, as re- 
quired by statute, and thereby be- 
come personally liable for materials 
furnished, a materialman’s right of 
action against them cannot be main- 
tained without showing that his claim 
cannot be collected from the contrac- 
tor. Michaels v. McRoy, 148 Mich. 
577, 112 NW 129. (6) Persons who 
furnished materials to a contractor 
for a village building sufficiently 
show that their claim canhot be col- 
lected of him to entitle them to re- 
cover of the village trustees, who 
failed to take a bond for their bene- 
fit, as required by statute, by evi- 
dence that they made numerous de- 
mands on him, and he made no pay- 
ments, and claimed he was unable to 


showing j 
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upon plaintiff.*4 
without and be- 
the charter will 


meet the obligations, and that he ad- 
mitted to the trustees that he was 
unable, because he had no money to 
complete the building, and the trus- 
tees offering no evidence of the con- 
tractor’s responsibility. Michaels v. 
McRoy, 158 Mich. 605, 123 NW 37. 
(7) The mayor and council of a city, 
who failed to require the bond pre- 
scribed by the statute from a sewer 
contractor whose debts exceeded the 
assets, except that he had tax bills 
payable in five years, pledged to a 
bank, are Individually liable to a ma- 
terialman for his account for material 
furnished, the contractor not being 
“solvent.” Evens, etce,, Fire Brick 
Co. v. Gammon, (Mo. A.) 204 SW 832. 
(8) ‘But it has been held that, when 
a public contractor gives a bond that 
is neither conditioned nor filed with 
the clerk of the district court as re- 
quired by the statute, a materialman 
who sells such contractor material is 
not entitled to damages from the in- 
dividual officers who failed to secure 
and to have filed the bond as pro- 
vided by the statute, the seller being 
chargeable with the knowledge of the 
contractor’s duty to give a _ bond. 
Tulsa Boiler, ete., Co. v. Shaffer, 72 
Okl. 235, 180 P 379. (9) And it has 
further been held that, where mem- 
bers of a school board had contracted 
for repairs without requiring a bond 
from the contractor, as provided by 
the statute, such failure did not ren- 
der the individual members person- 
ally liable for any claims for labor or 
materials furnished contractors, the 
only remedy being the one provided 
by the act, namely an indictment for 


a misdemeanor. Noland Co., Ine. v. 
Southern Pines School, 190 N. C. 250, 
129 SE 577. 

21. See Officers [29 Cyc 1440 et 
seq]. 

22. <Ala.—Craig v. Burnett, 32 
Ala, 728. 

Ark.—Browne v. Bentonville, 94 


Ark, 80, 126 SW 93; Gray v. Bates- 
ville, 74 Ark. 519, 86 SW 295; Russell 
v. Tate, 52 Ark. 541, 13 SW 130, 20 
AmSR 193, 7 LRA 180. 


Cal.—Osburn v. Stone, 170 Cal. 
480, 150 P 367. 
Ga.—Calhoun v. Little, 106 Ga. 


ren 32 SE 86, 71 AmSR 254, 43 LRA 
Ind.—Baker v. State, 27 Ind. 485, 
Kan.—Remington v. Walthall, 82 
Kan, 234, 108 P 112, 31 LRANS 957. 
Mich.—Pawlowski v. Jenks, 115 
Mich. 275, 73 NW 238. 
N. J.—Kelly v. Morris 
Tract. Co., (Sup.) 126 A 24. 
N. C.—Clinard v. Winston-Salem, 
173 N. C. 356, 91 SE 1039; Templeton 


County 


v. Beard, 159 N. C. 63, 74 SE 735, 736 
[eitheyci, 

Oh.—Hiesville v. Blakeslee, 103 
Oh. St. 508, 184 NE 4465. 


Philippine.—Mendoza y. De Leon, 
33 Philippine 508 
166 Wis. 


Wis.—State v. 
Alta.—Norstrant v. Drumheller, 15 


Harper, 
303, 165 NW 281. 


Alta. L, 558, 51 DomLR’ 373, [1920] 
1 WestWkly 818. 
[a] Refusal to issue building 


permit.—(1) If city officers charged 
with exercise of duty to issue build- 
ing permits should have corruptly or 
oppressively refused license asked, 
an action for damages on behalf of 
applicant might have been 
against them individually. 
vy. Winston-Salem, 173 N. C. 356, 91 
SE 1039. (2) But where a building 
inspector, in refusing a permit for 


‘Lewiston City Charter, 
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quasi-judicial functions, as the protection accorded 
judicial officers is not extended to matters without 
the pale of their jurisdiction.?® 
ter of a city or town is a local act, it is not an 
act of a private character, so as to deprive the 
city officers of their public character and consequent 
immunities which the law confers on them.?® 
municipal officers doing illegal acts are not im- 
pliedly exempted from liability by a statute making 
the municipality lable therefor?’ or by a charter 


Although the char- 


But 


the erection of a public garage, acted 
honestly and in good faith upon a 
mistaken view of the meaning. of a 
city ordinance, and his return to an 
alternative writ of mandamus truth- 
fully stated the facts. he vas not 
liable in damages to the relator to 
whom he had denied such permit, 
such denial not being an invasion of 
the relator’s private property rights. 


State v. Harper, 166 Wis. 303, 165 
NW 281. 
{b] Validity of an ordinance is of 


no consequence in an action against 
municipal authorities and others for 


conspiracy in connection with its 
adoption and’ enforcement, unless 
authorities were actuated by im- 


proper motives in their adoption and 
attempted enforcement. Kelly v. 
Vai race Tract. Co., (N. J. Sup.) 
au 
ae Ala.—Craig v. Burnett, 32 Ala, 
Ark.—Russell v, Tate, 52 Ark, 541, 
samen 130, 20 AmSR 193, 7 LRA 
1 


N. Cc-Hopbe v. Washington, 168 
N. C. 293, 84-SE 391 ‘ 
R. I.—Sroka v. Halliday, 89 -Ra-5. 


119, 97 A 965, AnnCas1918D 961. 

Alta.—Norstrant v. Drumheller, 15 
Alta. L. 558, 51 DomLR 373, [1920] 
1 WestWkly 818. 

[a] . Chief of police is liable for 
arresting a person without a war- 
rant and confining him until the next 
morning in the city lockup, which 
was in a filthy condition, instead of 
in the county jail. Hobbs v. Wash- 
ington, 168 N. C. 2938, 84 SH 391. 

[b] Members of a Fourth of July 
committee appointed by the city coun- 
cil who, without authority, allowed 
places on the committee to other cit- 
izens, acted upon their personal re- 
sponsibility and are liable to ome 


injured by fireworks. Netyye v. Hal 
liday, 39 R. I. 119, 97 A 965, AnnCas 
1918D 961. 


24. Mendoza v. De Leon, 33 Philip- 
pine 508; Robinson v. Rohr, 73° Wis. 
HA 40 NW 668, 9 AmSR 810, 2 LRA 

66. 

[a] Board of street commission- 
ers, disregarding the requirement of 
the charter that all work for the city 
should be let by contract, resolved 
that the work of repairing and re- 
constructing a bridge should be dongs 
by themselves under the supervision 
of their committee and a superinten- 
dent appointed by them,’ are liable 
individually for injuries to a person 
caused by the negligence of the em- 
ployees of the board engaged in doing 
the work in pursuance of such resgo- 
lution. Robinson v. Rohr, 738 Wis, 
436, 40 NW 668, 9 AmSR 810, 2 LRA 


366. 

25. Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737; Burch v. 
Hardwicke, 30. Gratt. (71 Va.) 24, 32 
AmR 640; Norstrant v. Drumheller, 
15 Alta, L. 558, 51 DomLR 38738, [1920} 
1 WestWkly 818. 

26. Graves v. McWilliams, 1 Pinn. 
(Wis.) 491. 

27. Lewiston v. Isaman, 19 Ida. 
658, 115 P 494; Rounds v. Mansfield, 
38 Me. 586. 

[a] Willful megiect of duty.— 
Under the express provisions of the 
the city is 
liable to a third person for loss or 
injury growing out of any accident 
or casualty happening on account of 
the condition of any street or public 
ground therein, but such section does 
not exonerate any officer of the city 


716 [438 C.J.] 
which exempts the municipality from liability ;** and 
in actions of tort against them they can justify their 
acts by the authority of the municipality only to 
the same extent that the city might do.*? 
' As trustees for the ratepayers, the members o 
a municipal council are personally responsible to 
them as for a breach of trust if they, the councilors, 
are guilty of fraud or exceed their powers in re- 
lation to property or funds of the municipality.*° 
- Tort committed by employee. Such officers are 
not liable for a tort committed by a municipal em- 
ployee, not of their selection, nor subject to their 
order of removal.*! But a city manager who is 
vested with the sole power of appointing policemen, 
and who willfully appoints an incompetent person, 
is liable for injury proximately resulting from such 
an appointment.** 

{$ 1199] g. Gratuitous Service. Where an officer 
must perform the duties of his office gratuitously, 
the law providing no compensation, he is not per- 
sonally liable for the wrongful acts of those whom 
he is bound necessarily to employ.** 
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Nis ai 
(§§ 1198-1200 

[§ 1200] h. Damages from Improvements. vio 
nicipal officers, acting in good faith, without neghi- 
gence, and intra vires, are not personally liable for 
damages suffered by any private person by reason 
of the construction or repair of municipal improve- 
ments,’ but where the municipality is liable in 
trespass or case,?> they may be equally and jointly 
liable with it,?* although it has been held that, where 
officers act in good faith and obedient to the di- 
rection of the governing body having general au- 
thority and control over the improvements, they 
will not be liable, although the proceedings were 
irregular.*? So also such officers may be personally 
liable to one whose property is assessed for street 
improvements for corruptly allowing the contractor 
to use inferior materials, where such owner is spe- 
cially damaged thereby.*® And the owner is not 
prevented from recovering damages on the ground 
that the officers performed a judicial function in 
accepting the work;*® or by failure to sue to enjoin 
a departure from the terms of the contract,*® to ob- 
tain mandamus to compél the members of the board 


2 
yh 


or other person from such liability 
when the accident was caused by the 
- willful neglect of duty enjoined by 
law or by gross negligence or willful 
misconduct of such officer or other 
person. Lewiston y. Isaman, 19 Ida. 
653, 115 P 494. 

23. Piatt v. Newberg, 104 Or. 148, 
205 P 296. ‘ . 
. 29. Wamesit Power Co. v, Allen, 
120 Mass. 352. 
‘30. Norstrant v. Drumheller, 15 
Alta, i. 558,51 DomLR 373, [1930] 
1 WestWkly 818. 
! 31. Cal.—Baisley v. Henry, 55 Cal, 
A. 760, 204 P 399. 
> Ky.—Smith vy. Louisville Sewerage 
Comrs:; 146 Ky. 562, 143 SW 3, 38 
LRANS 151; Johnson v. Harrodsburg, 
§ Ky. Op. 678. 

Me.—Bowden vy. Derby. 97 Me. 536, 


55 A 417, 94 AmSR 516, 63 LRA, 
223;: Bacheller y. Pinkham, 68 Me. 
253. 

Y.—Walsh v. New York, etce., 


oN. 
Bridged, 96 N. Y. 427. 
- See generally Master and Servant 
§§ 1446-1603. 
"392. Wiley v. Harrison, 105 Okl. 
280, 232 P 816, 38 ALR 1408. 
fa] Unjustified killing in attempt- 
ing to apprehend boy who had en- 
tered a building through an open door. 
Wiley v, Harrison, 105 Okl, 280, 232 
P 816; 38 ALR 1408. : 
[b] Allegation as to retention of 
policeman after manager’s knowledge 
of homicide, although not stating lia- 
bility, was material and should not be 


Btricken out. Wiley v. Harrison, 
105 “OK. 280,232 P 816; 38 ALR 
1408. 

33. Donovan v. McAlpin, 85 N. Y. 


185, 39 AmR 649. 
“34 Iowa—Theulen vy. Viola Tp., 
139 Towa 61, 117 NW 261. 
* Me.—Gay v. Bradstreet, 49’ Me. 580, 
WT: AmD 272. 

Mass.—Proctor v. Stone, 158 Mass. 
564; 383° NE 704. 
“ ‘Mich.—Chilson v. Wilson, 38 Mich. 
267. 


LUN, Y.—Atwater v. Canandaigua, 124 | 


N. *¥. 1602; 27° NE 385 
2939 NYS 557]. 
“N. C.—Tate v. Greensboro, 114 yN. 
©: 392, 19 SE 767, 24 LRA 671. P 
Oh.—Scovil v. Geddings, 7 Oh, Pt. 
If, 211. 
S. C.—Parks v. Greenville, 44 S. C. 
168, 21 SE 540. 
-‘fa]. Tustration.—If the _ resolu- 
tion ordered that the grade should 
be changed or the ditching should 
be done as the street committee 
‘might direct, it would not afford 
protection; but if it contained direc- 
tions’as to what should be done, and 
they were followed, and defendants 
acted fairly in the matter, then they 


[aff 56 Hun 


were protected. 
388 Mich, 267. 

[b] Trespass quare clausum does 
nov lie against a street commissioner 
duly authorized by a city council to 
construct a street within its juris- 
diction, laid out by its action, and 
upon a pétition in legal form; nor 
does the fact that two or three mem- 
bers of the council voted to construct 
the street because a bond was filed 
render void the proceedings, and 
authorize the action on that account. 
Gay v. Bradstreet, 49 Me. 580, 77 
AmD 272. i 

35. See infra § 1952. 

36. Buskirk v. Strickland, 47 Mich. 
389, 11 NW 210; Faust v. Pope, 132 
Mo. A. 287, 111 SW 878; Rives v. Co- 
lumbia, 80 Mo. A. 173. 

[a] Dlustration.—An ordinance 
establishing a street grade does not 
authorize the bringing of the street 
to the established grade, but that 
must be provided for by an ordinance, 
and one who undertakes the work or 
aids and encourages it in the absence 
of an ordinance is a mere trespasser; 
and hence where a mayor in ‘pur- 
suance of a _ resolution contracted 
with a person to bring a street to an 
eStablished grade, both the mayor and 
the contractor were liable as joint 
tort-feasors for all damage suffered 
by a lot owner by being deprived of 
his right of ingress and egress to 
ond from the street, and for damage 
from blasting incident to the work. 
as v. Pope, 132 Mo. A. 287, 111 SW 


[b] Where a municipality is with- 
out power to make certain improve- 
ments, an officer acting under direc- 
tion of the municipality is liable for 
injuries resulting from such improve- 
ments made by him. Buskirk  v. 
Strickland, 47 Mich. 389, 11 NW 210. 

37. Wallenberg Vv. Minneapolis, 
111 Minn. 471, 127 NW 422, 856, 20 
AnnCas 873; Squiers v. Neenah, 24 
Wis. 588, 591, 592. 

“Tt is contended for the defendant, 
that there was such an entire want 
of power in the board of trustees to 
lay out or to open the street in ques- 
tion, that their act in directing it to 
be opened, and the act of the street 
commissioner in opening it, were 
wholly void—such clear departures 
from duty on the part of the officers 
concerned, that, though performed in 
the name of the village, they were in 
no respect binding upon it, but only 
affected the officers themselves, who 
alone:.must be held responsible as 
individuals for the damages occa- 
sioned.... However correct this argu- 
ment might be in a case where ‘the 
proceedings to lay out and open the 
street were professedly adverse or 


Chilson y. Wilson, 


For later cases, developments and changes in the law see cumulative Annot 


in opposition to the wishes of the 
owner whose land was to be taken, 
we think it is incorrect and inap- 
plicable in the case now presented. 
The trustees here did not profess so 
to act, but with the assent of the 
plaintiff, who owned the land; and, if 
they were mistaken with regard to 
such assent, still the proceeding was 
not so entirely without the scope of 
the powers of the trustees that the 
eorporation may claim exemption 
from liability for their acts. The 
trustees were authorized by the stat- 
ute to lay out and open streets, and, 
supposing the plaintiff ‘to have as- 
sented to the laying out and opening 
of the street in controversy, then no 


jury was required to establish the ne- , 
!cessity. With the assent of the plain- 


tiff, the trustees had power to lay out 
and to open the street. Acting upon 
this supposition, a state of facts was 
presented upon which the trustees 
had lawful authority te proceed, or 
would have had such authority but 
for their mistake that the assent of 
the plaintiff was not necessary to the 
opening as well as the laying out of 
the street; which mistake, though it 
may operate to make the proceeding 
unlawful as against the plaintiff, does 
not show such a want of power in the 
trustees as will absolve the corporate 
body from liability.” Squiers v. 
Neenah, supra. 

[a] Such Officers not trespassers 
or wrongdoers.—‘*We are therefore 
inclined to think that none of the 
individuals who have been joined as 
parties defendant with the municipal- 
ity should be considered trespassers 
or individual wrongdoers to an ex- 
tent which would render them per- 
sonally liable. Such officers or em- 
ployees should not be required to de- 
termine at their own risk the legality 
of the proceedings pursuant to which 
they performed the acts complained 
of. They acted in good faith and in 
Obedience to the direction of the 
governing body, and while the ques- 
tion is a close one, in view of our 
holding that the grading of the street 
must be held to be the act of the 
municipality, that its omission to take 
the prescribed legal steps amounted 
only to an irregularity, and did not 
alter the fact that it had general 
authority and control over the street, 
we have concluded that the direction 
of a verdict in favor of those indi- 
viduals was correct.’’ Wallenberg v. 
Minneapolis, 111 Minn. 471, 477, 127 
NW 422, 856, 20 AnnCas 873. : 

38. Gage v. Springer, 211 Ill, 200, 
71 NE 860, 108 AmSR 191 [rev 112 
Til, A. 103). 

39. Gage v. Springer, supra. 

40. Gage v. Springer, supra. 


<< —$ 


ations, same title, page and note number, 


§§ 1200-1201] 


to perform their duty,*! or to object to the appli- 
eation for judgment for the assessment.** 

[§ 1201] i. Negligence.*? For culpable negligence, 
a municipal officer may be personally hable for. dam- 
ages resulting to an employee,*t to the municipal- 
But it seems the fact 
that the other members of a city council are silent, 


ity,*®.or to a third person.*® 


while one of their number directs 


vires, does not render them personally liable for 
damages resulting from negligence in such work.*? 
The common-law liability of officers for simple negli- 
gence is not affected by a statutory provision mak- 
ing officers liable for damages caused by their willful 
neglect,#® or by the repeal of a statute making offi- 
cers criminally and civilly liable for neglect.4° And 


41. Gage v. Springer, supra. 

42. Gage v. Springer, supra, 

43. Negligence: 
riven” see Negligence [29 Cyc 
Of departmental officer see infra 

§§ 1254, 1261, 1279, 1293, 1311, 1340, 

1446, 1456, 1459, 1468, 1522, 1539, 

1557, 1587. 

Of municipality see infra § 1700 et 
seq. 

44. Bowden v. Derby, 97 Me. 536, 
55 A 417, 94 AmSR 516, 63 LRA 223; 
Breen vy. Field, 157 Mass. 277, 31 NE 
1075. See generally Master and 
Servant §§ 381-445. . 

fa] Duty to furnish reasonably 
safe place to work.—In the execution 
of public works, he who Selects the 
place in which the work is to be done 
and directs the workmen assumes an 
obligation of seeing that such place 
is reasonably safe. Bowden vy. Der- 
by, 97 Me. 536, 55 A 417, 94 AmSR 
516, 63 LRA 223. See generally Mas- 
ter and Servant §§ 459-521, 

45. Christie v. Johnson, 12 Grant 
- (Ont.) 534. , 
46. U. S.—Balls v. Woodward, 51 
Fed. 646. 

Cal.—Stoeckton Auto. Co. v. Confer, 
154 Cal. 402, 97 P 881; Butler v. Ash- 


worth, 102 Cal. 663, 36 P 922; Dob- 
bins v. Arcadia, 44 Cal. A. 181, 186 
P 190; Taylor v. Manson, 9 Cal, A. 
382, 99 P 410. 

Conn.—Worth vy. Dunn, 98 Conn. 


51, 118 A 467. 

N. Y.—Dowler v. Johnson, 225 N. 
Y. 39, 121. NE 487, 3 ALR 146; Ben- 
nett v. Whitney, 94 N. Y. 392; Piercy 
vy, Averill, 37 Hun 360. 

Or.—Platt v. Newberg, 104 Or. 148, 
205 P 296; Colby v. Portland, 85 Or. 
359, 166 P 537; Askay v. Maloney, 85 
Or. 333, 166 P 29: Humphry v. Port- 
land, 79 Or, 430; 154 P 897; Pullen v. 
Eugene, 77 Or. 320, 146 P 822, 147 P 
768, 1191, 151 P 474, AnnCasl917D 
933; Rankin v. Buckman, 9 Or. 253. 
8 ie I—Rounds y. Mumford, 2 R. I. 

Compare Wilson vy. St. Joseph, 125 
Mo. A, 460, 102 SW 600 (holding that, 
where a contract for grading a city 
street provided that the work shonld 
be done according to the plans on file, 
and that the contractor should con- 
form to the directions of the city 
engineer, as to the mode of doing the 
work, the city engineer was not liable 
for the work not covered by the con- 
tract which the contractor performed 
by reason of a mistake of the engi- 
neer, it not appearing that the engi- 
neer acted in bad faith), 

[a] Defective streets.—(1) Under 
a statute providing that, where a de- 
fect in a street exists for a day after 
notice to the superintendent of 
streets, the persons bound by law to 
repair it, and the officers through 
whose neglect the defect remains, 
shall be liable to one injured thereby, 
where sufficient notice is given, the 
superintendent is liable for a contrac- 
tor’s failure to erect suitable warn- 
ings on an obstruction in a street, the 
duty to do so being equally binding 
upon each, and both being liable for 
the failure of either. Stockton Auto. 
Co. v. Confer, 154 Cal. 402, 97 P 881. 
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work done ultra 


inferior officer, 


(2) Although the mayor and coun- 
cilmen of a city. received no com- 
pensation for such _ services, they 
were liable for injuries received by 
reason of a defective way, where, 
with notice of the defects, they did 
not repair them, although authorized 
by the charter to do so, Pullen v. 
Kugene, 77 Or. 320, 146 P 822, 147 
P 768, 1191, 151 P 474, AnnCas1917D 
933. (3) Under a statute providing 
that if, in consequence of the dan- 
gerous or defective condition of any 
street, anyone shall suffer injury, no 
officer who has charge of, or whose 
duty it is to care for or repair, such 
street shall be liable for such injury, 
unless such officer shall. have had 
actual notice of the defective condi- 
tion of the street, the city trustees 
are not liable. for the negligence of 
superintendent of streets where they 
had no knowledge of the dangerous 
condition, Dobbins v. Arcadia, 44 
Calin AL) 18L, 0186 Pe 190. (4) And 
under a charter provision that no re- 
course shall be had against the city 
for damage or loss by reason of any 
defective condition of any sidewalk or 
public street or sewer, “but in any 
such case the person or persons on 
whom the law may have imposed the 
obligation to repair such defect in the 
sidewalk, street, public highway or 
in the sewer, and also the officer or 
officers through whose official negli- 
gence such defect remains unrepaired, 
Shall be jointly and severally liable 
to the party injured for the damages 
sustained,’ recovery cannot be had 
against such officers who had no 
funds to make repairs, and no legal 
means by which they could procure 
such funds. Taylor v. Manson, 9 Cal. 
A. 382, 388, 99 P 410. (5) Under a 
charter imposing on the city engineer 
the duty of notifying abutting own- 
ers to repair defective walks to file 
an affidavit with the auditor, who 
should thereupon mail notice to the 
owner, and to make repairs in case 
of the owner’s default, the city engi- 
neer, although he posted notice, is 
liable for injuries causéd by a de- 
fective sidewalk, where the owner de- 
faulted, never having received notice 
by mail, although there was no money 
available for repair of the sidewalk, 
Humphry v. Portland, 79 Or. 430, 154 
P 897. (6) A charter of a munici- 
pality exempting it from liability for 
injuries from defects in the streets 
does not affect the right of action 
against officers or agents of the city, 
arising out of their negligent failure 
to discharge the duty imposed upon 
them of keeping the streets in re- 
pair. Platt v. Newberg, 104 Or. 148, 
205 P 296. (7) But such a provision 
creates no new or additional obliga- 
tion as against such officer, and lia- 
bility is not transferred to the shoul- 
ders of any city officer not actually or 
constructively negligent. Colby v. 
Portland, 85 Or, 359, 166 P 537. (8) 
Where, by its charter, a city is de- 
eclared not to be liable for an injury 
resulting from the defective condi- 
tion of its streets, but any officer 
thereof who, by his ‘‘wilful neglect” 
of a duty enjoined by law, causes 
such injury, is so liable, the common 
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a statute providing that, in an action brought 
against any officer or person fulfilling any publie 
duty, for anything done by him in the performance 
of such public duty, it shall be expressly alleged 
in the statement of claim that the act was done ma- 
liciously and without reasonable and probable cause, 
does not apply to city officials in an action for 
damages resulting from their negligence when they 
were not fulfilling a public duty.®° 
Negligence of inferior officer or employee. 
plying the rule above stated,°! a municipal officer 
is not personally liable for the negligence of an 


Ap- 


unless he, having the power of 


appointment, failed to use ordinary care in. the 
selection.°? And city trustees who appoint the su- 


council is bound to provide by ordi- 
nance for the repair of the streets, 
and if it willfully neglects so to do 
the members thereof are liable per- 
sonally in damages to one who is in- 
jured in consequence thereof. Balls 
v. Woodward, 51 Fed. 646, 

[b] Officers of fire department.— 
(1) Officers and men of the fire de- 
partment are not exempt from speed 
ordinances, unless they are proceed- 
ing to a fire or responding for emer- 
gency work. Dowler v. Johnson, 225 
N. Y. 39, 121 NE 487, 3 ALR 146. (2) 
The fire commissioner of a city may 
be responsible for the negligent driv- 
ing of his automobile by a fireman 
assigned to that duty, where the com- 
missioner was present and, although 
the driver was subject to his orders, 
permitted the speed to be maintained 
after reasonable opportunity for pro- 


test. Dowler v. Johnson, supra. ; 
ae Carle v. De Soto, 63 -Mo, A.. 
soe Bennett v. Whitney, 94 N, y. 
49. Hanlon v. Partrid e, 69 E 
88, 44 A 807, j ee 
50. McDonald v. ‘Dickenson, | 25 
Ont. 45 (holding that, where two of 


defendants, members of a township 
council, were appointed by resolution 
of the council a committee to rebuild 
a culvert and they personally super- 
intended the work, and were paid for 
doing it, but there was no. by-law 
authorizing their appointment or pay- 
ment, they were not fulfilling a pub- 
lic duty). 

Pe See supra text and notes 44~- 


52. Baisley v. Henry, 55 Cal, A. 
760, 204 P 399; Johnson y. Harrods- 
burg, 8 Ky. Op. 678; Bowden v. 
Derby, 97 Me. 536,55 A 417, 94 AmSR 
516, 638 LRA 223; Walsh v. New York, 
etc., Bridge; 96 N. ¥. 427% « 

[a] City councilmen who have 
appointed a policeman are not liable 
for the damages resulting from an 
improper arrest made by such officer. 


aa vy. Harrodsburg, 8 Ky, Op. 
[b] Commissioners of sewerage of 


a city created by a statute providing 
for a sewerage commission in cities 
of the first class with power to con- 
struct sewers, which, when ready for 
use, shall be turned over to the board 
of public works of the city for future 
control, is a public board of the city 
created for a special governmental 
purpose, and it is not liable for the 
negligent death of a laborer engaged 
in sewer work under a foreman and 
superintendent of the commission. 
Smith v. Louisville Sewerage Comrs., 
146 Ky. 562, 143 SW 3, 88 LRANS 151. 

[ce] Road commissioner as public 
Officer.—Where a road, commissioner 
has charge of the erection of a wall, 
and employs laborers who are paid 
by the city, he acts as a public officer, 
and is responsible only for reasonable 
care in the selection of men and ma- 
terials, and is under no liability be- 
yond this except for his own acts. 
Bowden v. Derby, 97 Me. 536, 55 A 
417, 94 AmSR 516, 68 LRA 223. 

{d] Trustees of a city, who were 
empowered to appoint policemen both 


718 [43 C.J.] 
perintendent of streets, being only the agents of 
the city and not standing in the relation of prinei- 
pal to him, are not liable for injury to a person 
from a defect in a street due to the negligent per- 
formance by the superintendent of a duty resting 
on him.®? ) 

[§ 1202] j.. Nuisances and Abatement Thereof.** 
Municipal officers lawfully engaged in the exercise 
of official. functions or the performance of legal 
duties in a lawful manner are not personally liable 
for injuries resulting from what would be a nuisance 
if maintained by private individuals.°° J 

Abatement.®* Nor are they personally liable for 
damage caused in abating a nuisance unless they 
acted corruptly, maliciously, or illegally.°” If, how- 
ever, they occasion injury by abating the nuisance 
in an unauthorized manner they are liable for the 
damages caused thereby.°® ; 

-[§ 1203] k. Costs.°? The general rule is that offi- 
cers impleaded in their representative character are 
not personally liable for costs;*° but they mupt pay 
the costs of a suit to enjoin them from doing an 
illegal act. Officials who have attempted to evade 
an order of court will be obliged to repay the cor; 
poration all costs which it has incurred.*? 

[§ 1204] 1. Nonpayment of Municipal Debts. Offi- 
cers may make themselves personally liable by prom- 
ising to pay a debt at a time or out of a fund 
unauthorized by law.®? Also, they may ineur per- 


sonal liability by refusing on demand to levy the 
Co. v. Seattle, 


under an ordinance and under a gen- saad 


eral statute, are not chargeable with 
the negligence of a policeman who 
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86 Wash. 594, 150 P 
(holding that, 
against a city and its chief of police 
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[§§ 1201-1206 


ie! 


necessary tax to pay it, if it is in their power to 
levy such tax;% but they are not liable when they 
have exhausted their taxing power and. lawfully | 
appropriated the revenue,®* nor can they be treated 
as private trustees or collection agents of the ecred- 
itor. In order to recover against public officers 
having the control and distribution of public money, 
for nonpayment of a debt liquidated by, a judgment 
against the corporation, to enforce which a man- 
damus was granted, and which was placed on the 
budget of expenditures, it 1s necessary to prove 
that the fund required to pay it was raised, that 
it was diverted, and that the creditor has sustained 
loss and injury.®* 

[§ 1205] m. Collection of Taxes and Fees.°* Offi- 
cers make themselves personally lable by an ille- 
gal levy for taxes®® or the collection of illegal 
fees,7° even though they have paid them into the 
treasury," and they may not justify under an ultra 
vires’ or void ordinance.’* Under a statute pro- 
viding that the selectmen shall have the ordering 
and managing of all the provincial affairs of the 
town, they have a discretionary power to give an 
indemnity to a collector on behalf of the town, sav- 
ing him from the cost and expenses of defending 
actions brought against him for acts done in the 
performance of his duties.’# 

[§ 1206] n. Wrongful Disbursements.7> Munici- 
pal officers who. pay or authorize the payment of 
funds illegally are personally liable for the same,7¢ 


aie Pike v. Middleton, 12 N. H. 


in an _ action 3 
75. 


was appointed by the city marshal 
without authority. Baisley v. Henry, 
55 Cal. A. 760, 204 P 399. : 

53. Dobbins v. Arcadia, 44 Cal. A. 
181, 186 P 190; Merritt v. McFarland, 
4 Cal. A. 390, 88 P 369. 

54. Nuisance: 
Generally see Nuisances [29 Cye 

400]. 
Powers in respect of see supra §8§ 

518-532. 

55. Com. v. Ephrata Borough, 2 Pa. 
Dist. 349; Bates v. Horner, 65 Vt. 
471, 27 A 134, 22 LRA 824. 

[a] Tlustration.—The town coun- 
ceil of a borough cannot be convicted 
of nuisance for altering and straight- 
ening a street in pursuance of a bor- 
ough ordinance, or for authorizing a 
citizen to lay new curbs and place a 
itching post inside of the same. 
Com. v. Ephrata Borough, 2 Pa. Dist. 
349. 

56. Abatement generally see supra 
§§ 519-532. 

57. Harvey v. Dewoody, 18 Ark. 
252: Pruden v. Love, 67 Ga. 190; 
Walker v. Hallock, 32 Ind. 239; Priv- 
ett v. Whitaker, 73 N. C. 554. ._— 

58. Remington v. Walthall, 82 Kan. 
234, 108 P 112, 31 LRANS 957; Cod- 
dington v. White, 9 N. Y. Super. 390; 
Logan v. Hurlburt, 23 Ont. A. 628, 

[a] Municipal authorities have 
discretion to determine whether grow- 
ine trees are nuisances and what ob- 
structions should be removed, and, 
where their decision is made, the 
intendment of good faith should be 
indulged in; but an arbitrary deci- 
sion, not made in good faith, that the 
shade trees of an abutting owner are 
a nuisance, when in fact they are 
not, and where there is no reason for 
cutting them down, is no protection 
* to the officer when an action is 
- brought against him for the injury 
and loss. Remington v. Walthall, 82 
Kan. 234, 108 P 112;-31 LRANS 957; 

59. Who liable for costs generally 
see Costs §§ 186-206. 5 

60. Farmers’ L. & T. Co. v. New- 
ton, 97 Iowa 502, 66 NW 784. 

61. Scott v.' Alexander, 23 S. C., 
120. Compare Seattle Taxicab, etc., 


to enjoin the enforcement of certain 
ordinances, in which the chief was 
acting without personal interest and 
as the mere agent of the city, it is 
error, on giving judgment against de- 


fendants, to enter judgment for costs 


against the chief personally). 

62) Re West Missouri Continua- 
tion School, 11 OntWN 361. 

63. McCracken v. Lavalle, 41 Ill. 
A. 573; Paulding v. Cooper, 10 Hun 20 
[aff 74 N. Y. 619 mem]. 

[a] Promising payment in munici- 
pal bonds.—Officers promising mu- 
nicipal contractors payment in cor- 
poration bonds are personally liable 
for failure to deliver them for what- 
ever cause, since they either con- 
tracted in excess of their power, or 
contracted with sufficient funds and 
permitted them to be appropriated to 
other purposes. Paulding vy. Cooper, 
10 Hun 20 [aff 74 N. Y. 619 mem]. 

64. Porter v. Thomson, 22 Iowa 
391; Oswald v. Thedinga, 17 Iowa 13. 

{a] Demand not essential to right. 
—A demand of the mayor and mem- 
bers of the council of a municipal 
corporation, by a judgment, and also 
to issue the scrip of the corporation 
in payment thereof, is not essential 
to the right of the creditor to main- 
tain an action against such officers as 
individuals, Such an action may be 
maintained after a demand to levy a 
tax within the authority of the coun- 
cil and a refusal to comply with such 


demand. Oswald v. Thedinga, 17 
Iowa 18. a 
65. Porter v. Thomson, 22 Iowa 


391; In re Isaacson, 36 La, Ann. 56. 
66. Berrian v. New York, 27 N. Y. 
Super, 538. 


67. Jones vy. Currie, 34 La, Ann. 
10938. 
68. 


Collection of taxes generally 
see infra XIX in 44 GC. J, 
Me Higgins v. Ausmuss, 77 Mo. 


70. Townshend v. Dyckman, 2 EB. 
D. Smith (N. Y.) 224. 

71. Townshend v..Dyckman, supra. 
aad Bergen v. Clarkson, 6 N. J. Li 

73. Bergen v. Clarkson, supra. 


Fiscal management gene 
see, Intra, XOX dn 44a Oya . ened 

76. Ark.—Russell v. Tate, 52 Ark. 
pant 13 SW 130, 20 AmSR 193, 5 LRA 


Ill.—East -St. Louis v. Flanni 
34 Ill. A. 596. pam n 
oo Orleans v. Blache, 6 La. 
Mich.—Peo. v. Bender, 36 Mich. 195. 
Minn.—Burns vy. Murray, 163 Minn. 
53, 203 NW 610; Burns v. Van Bus- 
kirk, 163 Minn. 48, 203 NW 608. 
Nebr.—Blair v. Lantry, 21 Nebr. 


247, 31 NW 790. 
N. C.—Brown v. Walker, 188 N. Cc. 
52, 123 SE 633, 685 [cit Cyc]. 

Wis.—Ellefson v. Smith, 182 Wis. 
398, 196 NW 834; Neacy v. Drew, 176 
Mg 348, 187 NW 218. 

an.—Larin vy, Lapointe, 42 Can. 
C) 521. a 

Ont.—Patchell v. Raikes, 7 Ont. IL. 
470, 3 OntWR 487. = 

Que.—Trudel yv. Thibault, 26 Que. 
Super. 542, 

Compare Sebring v. Starner, 119 
Misc.. 651, 197 NYS 201 (holding thay, 
where an action for the restitution of 
public moneys was brought against 
the officials who paid or authorized 
the payment and the official who re- 
ceived it, if there was no intentional 
wrongdoing or collusion, restitution 
cannot be enforced, even though there 
was a technical illegality in making 
the payment). 

[a] Contract illegal because  re- 
quiring use of patented material.— 
Money illegally paid by officials of a 
city under a contract for an article 
capable of being manufactured only 
by patented machines, in violation of 
the city charter, can be recovered not 
only from the company receiving it, 
but also from the officials responsible 
for the illegal payment. Neacy v. 
Drew, 176 Wis. 348, 187 NW 218. 

[b] Expenditures for baseball, 
football, and hockey.—Burns v. Mur- 
ray, 163 Minn. 53, 203 NW 610; Burns 
aa Buskirk, 163 Minn. 48, 203 NW 

[c] Funds taken from a town 
treasury under a resolution of the 
board of aldermen and applied to thu 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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although paid out for a useful object,77 or drawn 
out, not. by themselves, but by their confidential 
agents.*® But they are not liable when in good 
faith they discharge valid obligations out of the 
wrong fund, when another may be provided by spe- 
eial, tax,’® or when in default of demand from the 
person entitled they in good faith pay to another 
municipal officer.8° And an officer cannot be sur- 
charged with money paid by him on warrants issued 
to him in proper form by the proper authorities, 
unless the face of the warrants discloses their ille- 
gality or he had knowledge of illegality before pay- 
ing them.*! 

Ratification. Where a city council is without the 
power to pay the indebtedness without a warrant, 
it cannot ratify the treasurer’s act in so doing;®* 
and it has been held that the action of the treas- 
urer in paying out city money in a manner not 


authorized by law cannot be ratified by the city 


council.®? 

[§ 1207] 0, Issuance or Transfer of Invalid War- 
rants and Bonds.** Officers acting in good faith 
and in accordance with law are not personally liable 
to the holder for corporate paper issued wrongfully 
because of the official misconduct of other officers.§® 
But they may be liable to purchasers for false repre- 
sentations as to their compliance with the law 
and the validity of the securities.2° And an officer 
who negotiates municipal bonds, knowing them to 
be invalid, is liable to the town for the money 
realized on the sale, and it is no defense that he 
was also the president of the company subsidized 
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and accounted to it for the proceeds of the sale.*7 

[§ 1208] p. Unauthorized Contract.*® An officer, 
who in good faith and under misapprehension makes 
a contract in behalf of the municipality, which is 
invalid for want of authority to make it, will not 
be held personally liable on the contract where 
the other contracting party has equal means of 
knowledge as to his authority.8® One who volun- 
tarily contracts with a municipality is bound to 
consider its powers and cannot hold its officers for 
mutual error.°® So where one makes a contract with 


“a municipal officer, knowing that such contract is 


without validity unless ratified by the municipal 
board, he cannot hold the officer personally liable 
in the absence of proof of intent on his part to 
render himself so liable.2t And where a city has 
granted authority to an officer and provided a 
fund for a particular purpose, if any step necessary 
to make a contract with the municipality has been 
omitted, the officer will not: be personally liable on 
such a contract unless he specifically engages to 
make himself liable.®? 

[§ 1209] q. Failure To Award Contract. The 
lowest bidder entitled to a municipal contract can- 
not maintain an action against the councilmen for 
refusing to award him the contract, as their duty 
is not to him but to the municipality. aS 

[§ 1210] r. Wrongful Removal of Another Offi- 
cer.°* A mayor who unlawfully and maliciously 
assumes power to remove an officer is liable to 
him in a civil action for damages.°> Furthermore, 
the members of a removing body who go through 


purchase of a railroad’s right of way, 
without a vote of the people or stat- 
utory authority, may be recovered in 
an action against the board members 
participating in the misappropriation, 
and others aiding and abetting them, 
and especially those enjoying the 
benefits. Brown v. Walker, 188 N. C. 
52,123 SE 633, 685 [cit.Cycl. 

77. McCracken v. Soucy, 29 Ill. A. 
619; Larin v. Lapointe, 42 Can. S. C. 


521. 
ahs New Orleans v. Blache, 6 La. 
79. McCord vy. Jackson, 135 Ga. 


176, 69 SE 28; Little Valley v. Ayres, 
2 NYS 691; Hicksville v. Blakeslee, 
103 Oh. St. 508, 1384 NE 445; King v. 
Matthews, 5 Ont. L.. 228, 2 OntWR 18. 
[a] Moneys applied to another 
lawful purpose.—Municipal authori- 
ties are not personally liable for 
money lawfully collected by them for 
one purpose, but applied to another 
lawful liability of the municipality, 
unless some charter provision or the 
general law imposes a liability on 
them in such instance, or unless their 
action puts it beyond the power of 
the municipality lawfully to raise, 
during the current year, the money 
with which to discharge the obliga- 
tions for which the funds thus mis- 
applied were originally intended. 
McCord v. Jackson, 135 Ga. i176, 69 


SE 23. 
s0. American S. P. C. A. v. Doyle, 
13 LK ye 


65 HowPr (N. Y.) 459. 

81. Barron v, Kaufman, 

642, 115 SW 1787; Hoffacker y. Han- 
over Borough, 25 Pa. Dist. 960. 

[a] It will be presumed, in the 
absence of anything to the contrary, 
that claims paid by a city auditor for 
services aS members of the general 
council were approved and certified to 
the auditor as required by the stat- 
ute, and that an appropriation for 
their payment had been made, _ Bar- 
ron v. Kaufman, 131 Ky. 642, 115 SW 


787. 
82. Hillyard yv. Carabin, 96 Wash. 
366, 165 P 381. 
83. East St. 
34 ee A, 596. 
84. Issue of bonds, etc., generally 
see infra XIX in 44 C. J. 


Louis y. Flannigen, 


85. Fuller v.-Mower, 81 Me. 380, 
47 A 312; Ontario v; Hill, 99 N: Y. 
324, 1 NE 887. 

86. Robinson v. Bishop, 39 Hun 
CNL Y.998 70} 

87. Farnham v. Benedict, 107 N. Y. 
159,138 NE 784 [rev 39 Hun 22]. 

88. Liability of municipality see 
infra XV in 44 C. J. 

s9. Ark.—Waldron First Nat. 
Bank v. Whisenhunt, 94 Ark. 583, 588, 
127 SW 968 [quot Cyc]. 

Ind.—Newman v. Sylvester, 42 Ind. 
106. 

La.—Southworth v. Flanders, 33 La. 
Ann. 190. 

Mich.—Lyon v. Irish, 58 Mich. 518, 
25 NW 502. 

Mo.—Edwards v. aint 147 Mo. 
A. 599, 127, SW 37 

N. Jigeath Gh v. Toothaker, "16 
N. H. 148, 71 A 534, 23 LRANS 428. 

Okl.—Martin v. Schuermeyer, 30 
Okl. 735, 121 P 248. 

Pa.—Pittsburgh-Buffalo Co: Vv. 
Schmidt, 236 Pa. 569, 85 A 20, Com- 
pare Marple v. Cooke, 65 Pa. Super. 
220 (holding that, under a _ statute 
which provides that persons, claiming 
against the city of Philadelphia on 
“unauthorized debts or contracts, 
may recover against the person or 
persons illegally making the same,” 
the director of the department of pub- 
lic works of Philadelphia is person- 
ally responsible for the price of ma- 
terial ordered by him and furnished 
by a contract and used by the city, 
where there was no contract in writ- 
ing as provided by the statute, and 
where the contract for the material 
was not authorized by law or ordi- 
nance, and no appropriation to pay 
for it had been previously made by 
councils). 

[a] Illustration.—If the members 
of the common council of a city, in 
passing an ordinance and letting a 
contract for the.improvement of a 
street, act in good faith, under a mis- 
apprehension, they and the contrac- 
tor, as well as the adjacent owner of 
real estate, believing the street to be 
within. the corporate limits of the 
city, the contractor having a _ like 
knowledge with the members of the 
council, cannot be held liable for the 


cost of such improvement, although 
the place where the same is made is 
not within the corporate limits. New- 
man v. Sylvester, 42 Ind. 106. 

90. Southworth v. Flanders, 33 La. 
Ann. 190; Hdwards v. Kirkwood, 147 
Mo. A. 599, 127 SW 378; Lawrence v. 
Toothaker, 75 N. H. 148, 71 A 534, 23 
LRANS 428; Martin v. Schuermeyer, 
30 Okl. 735, 121 P 248. 

91. Mo.—Edwards  v. Kirkwood, 
147 Mo. A. 599, 127 SW 378. 

N. H.—Lawrence v. Toothaker, 75 
N. H. 148, 71 A 534, 23 LRANS 428. 

N. Y.—Miller v. ‘Board, 15 Mise. 
322, 37 NYS 766. 

Okl.—Martin v. 
Okl, 735, 121 P 248 
Ont.—Thomas v. Wilson, 20 U. C. 
Q. By 331. 

Sask.—Currie v. Wreford, 11 Sask. 
L. 22, 38 DomLR 516, [1918] 1 West 
Wkly 315 [app dism (Can.) 49 Dom 
LR 694, [1919] 1 WestWkly 380]. 

[a]. Wines for corner stone cere- 
mony.—Where the chairman of a 
committee of the council ordered 
wines to be furnished for the cere- 
mony of the laying of a corner stone 
of a jail and ordered the bill sent to 
the board of jail inspectors, it could 
not be said that the merchant was 
given to understand that he was to 
look to the city for payment: and the 
members of the committee are per- 
sonally liable. Thomas v. Wilson, 20 


Schuermeyer, 30 


U. C..Q, B: 
92. Yingling v. Dunlap, 68 Pa. 
Super. 425. 


[a] Failure to advertise for bids. 
——-Where a municipality has by ordi- 
nance authorized a contract and ap- 
propriated a fund for payments under 
it, thus complying with the statute, 
a city official who enters orally into 
a contract, without previous adver- 
tisement for bids, cannot be held per- 
Sonally liable by the contractor, un- 
less he specifically engages in writing 
to make himself liable. Yingling v. 
Dunlap, 68 Pa. Super. 425. 

93. East River Gaslight Co. v. 
Donnelly, 93 N. Y. 557. 

$4. Liability of corporate body see 


supra § 1136. 
Hardwicke, 30 Grat¢. 
(71 Va.) 24, 33 AmR 640. 


720 [43 C.d.] 
the form of removing an officer without complying 
with the requirements of the statute are acting 
outside their official capacity and are subject to re- 
sponsibility as individuals.°¢ And an officer who 
lowers an assistant in rank or compensation in v1o- 
lation of the statutes is lable to him in damages 
even if he acted ‘in good faith.°* But it has been 
held that assumption of authority by an officer to 
suspend another officer is not ground for an action 
in damages, when in good faith and in pursuance 
of a precedent established on a previous occasion, 
in the interest of and at the instance of such sus- 
pended officer, to save him on such previous occa- 
sion from,an injurious publicity.®* 

Elements of damages. In an action against the 
members of a removing body as individuals for a 
wrongful dismissal, counsel fees expended to pro- 
cure reinstatement to office are a proper element of 
damages,®® and that the unlawful efforts of de- 
fendants so injured the standing and reputation of 
the removed officer in the community and with bond- 
ing companies that he could no longer secure surety 
on his bond and thereby was compelled to resign 
constitutes an element of damage, notwithstanding 
‘he was restored to office and paid back salary,! pro- 
vided he was unable to get more lucrative employ- 
ment elsewhere;? and in such an action plaintiff 
is entitled to have the jury consider, on the issue 
of damages, mental suffering sustained by him as 
the natural and proximate result of the unlawful 
conduct of the removing body, although they acted 
in good faith and without malice.? However, in an 
action against a corporation for an illegal amotion, 
based on the original contract, and not on the tor- 
tious act, it has been held that the damages recov- 
erable are such as necessarily resulted from the 
amotion from office, namely, the salary and_per- 
quisites ;* and money expended by the removed offi- 
cer in defending himself against the charges pre- 
ferred cannot be recovered.5 

[§ 1211] s. Legislation of Municipal Body. City 
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[§§ 1210-1212 


officers acting in a legislative capacity are not 
liable in damages for acts done in their official ¢a- 
pacity, although such acts are void as in excess of 
jurisdiction, or otherwise without authority of law. 
No member of a municipal council can be held 
liable to any individual for the enactment or repeal 
of an ordinance within its authority whereby the 
latter has suffered damage; nor can his motives be 
inquired into. Even though the council has ex- 
ceeded its authority, the mayor, not being a part 
of the council, is not liable merely because he signed 
the ordinance.? Where, under the charter a city 
council is not a purely legislative body, its members 
cannot escape liability to make restitution of publie 
funds under the claim of legislative immunity.’° 
And where city councilmen, although not present 
when illegal appropriations of city money were 
made, were members of voluntary associations which 
received the moneys appropriated, they are liable 
for such moneys as well’as the moneys which they 
actually voted to appropriate.** rae : 
[§ 1212] t. Actions To Enforce Liabilities.1? Suits 
to prevent the waste of municipal funds by offi- 
cers,1* or to compel the performance of a duty by 
them,’ are generally authorized to be brought 
against the offending officer only;'* and where an 
officer disobeys a charter requirement that all city 
funds shall be deposited in the bank designated 
by the board of finance, and by reason thereof the 
city is deprived of interest thereon, an action for 
damages may be brought against him individually 
instead of on the bond.t® Where other parties, in 
order that a complete judgment binding all in- 


terested may be rendered, are for any reason neces- 


sary parties, they may be made defendants; but 
this is only incidental to the cause of action against 
the officers.18 An officer mismanaging funds may 
not defend by pleading knowledge and approval of 
his unlawful conduct by other officers,’® nor his own 
good faith;?° and judgment may be rendered against 
officers personally as well as officially, although 


96. Stiles v. Lowell, 233 Mass, 174, 
123 NE 615, 4 ALR 1365. 
. [a] Cloak of office is no protection 
for wrongiul removal, even if action 
was in good faith. Stiles v. Lowell, 
Zp aeons: 174, 123 NE 615, 4 ALR 

oO. 5 ri 

[b] Bwvidence tending to show mal- 
ice is admissible.—Stiles v. Lowell, 
fain idee 174, 123 NE 615, 4 ALR 

97. Ashton v. Wolstenholme, 253 
Mass. 597, 149 NE 597. 

98. De Armas v. Bell, 109 La. 181, 
33 S 188. 

99. Stiles v. Lowell, 233 Mass. 174, 
123 NE 615, 4 ALR 1365. 

1. Stiles v. Lowell, supra. 

2. Stiles v. Lowell, supra. 

3. Stiles v. Lowell, supra. 

4. Shaw v. Macon, 19 Ga. 468. 

‘5. Shaw, v. Macon, 19 Ga. 468. 

‘6 Lough v. Estherville, 122 Iowa 
479, 98 NW 308. 

[a] Creation of debt in excess of 
constituticnal limitation.—Lough v. 
Teeny 122 Iowa 479, 98 NW 


Sneer, 56 
47 La. 
Loving, 55 Miss, 
Marks, 59 


7. Iowa.—McHenry v. 
Iowa 649, 10 NW 234. 

La.—Wimbish v. Hamilton, 
Ann. 246, 16 S 856. 

Miss.—Jones v. 
109, 30 AmR 508. 

Pa.—Freeport v. Pa. 
253. 

Tenn.—McGuire v. Carlyle, 6 Tenn. 
Civ. A. 51, 55 [cit Cyc]: 

{a] Rule applied.—A police judge 
cannot maintain an action against 
the mayor and members of the city 
souncil for damages resulting from 


the passage of an ordinance during 
his term of office, materially reducing 
the emoluments thereof by allowing 
a salary in lieu of the fees which 
were required to be paid into the city 
treasury; nor can a recovery be had 
because of directions to the police 
force to institute proceedings for vio- 
lations of the law before justices of 
the peace in the name of the state. 
McHenry v. Sneer, 56 Iowa 649, 10 
NW 234. 

8. Wimbish vy. Hamilton, 47 La. 
Ann. 246, 16 S 856; Jones v. Loving, 
55 Miss. 109, 30 AmR 508. 

Motions generally see supra § 312. 


9. Sylvester v. Macauley, Wils, 
(Ind.) 19. 

10. Burns v. Essling, 163 Minn. 
57, 203 NW 605. 

11. Burns v. Hssling, supra. 

12. On official bond see infra §% 
1221-1241. 
13. See cases infra note 15; 
yi generally Injunctions §§ 407- 
426. 

14 See cases infra note 15; and 


generally Mandamus §§ 258-441. 

15. Steele v> Glen Park, 193 N. Y. 
341, 86 NE 26; Sheehy v. Clausen, 26 
Mise. 269, 55 NYS 1000 [aff 42 App. 
Div. 622 mem, 59 NYS 1114 mem]. 
Compare Wenk v., New York, 171. N. 
Y. 607, 64 NE 509 [aff 69 App. Div. 
621 mem, 75 NYS 1135 mem (rev 36 
Misc. 496, 73 NYS 1003)] (holding 
that a statute, providing that actions 
may be maintained against officers to 
prevent waste or injury to any prop- 
erty of a municipal corporation, does 
not mean that the suit must be 
brought against the officials who were 


Supra 


the authors of the initial wrong, but 
such actions may be maintained 
against those who have acted or are 
now acting as such, and although a 
particular officer may be guilty of no 
culpable wrong). 

[a] What is not “injury or waste” 
to city.—The erection of poles and 
the stringing of wires in a street al- 
ready oceupied by a street railroad 
and another set of poles and wires 
are not an “injury or waste’ to the 
city, within a statute providing for 
actions against officers to prevent “‘in- 
jury or waste’ to public property. 
Sheehy v. Clausen, 26 Misc. 269, 55 
NYS 1000 [aff 42 App. Div. 622, 59 
NYS 1114]. 

16. New Haven vy. Fresenius, 75 
Conn, 145, 52 °A 823. 

17. Wenk v. New York, 36 Misc. 
496, 73 NYS 1003 [aff 69 App. Div. 
621, 75 NYS: 1135], 

Parties generally see Parties [30 
iCyier da: 

18. Wenk v. New York, 36 Misc. 
496, 73 NYS 1003 [aff 69 App. Div. 
621, 76 NYS 11365]. 

19. New Haven v. Fresenius, 75 
Conn, 145, 52 A 8238. 

20. New. Haven vy. Fresenius, 
(where a certain bank had 
been designated as a depositary and 
had agreed to pay interest, but the 
treasurer deposited funds in another 
bank which paid nu. interest thereon, 
the fact that the treasurer sup- 
posed that he had a discretion in 
the matter,*and acted in good faith, 
was of no avail to him in an action 
against him by the city for dam- 
ages). 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sued only as officers.2! A suit against a municipal 
officer for a statutory penalty must fail if the cor- 
poration was organized by an unauthorized name.?” 
Refusal to submit the question whether defendants 
who.as officers of the town issued bonds without 
any authority acted in good faith or were guilty 
of negligence is not error, defendants being liable 
upon an implied warranty of the validity of their 
action.*° 

[§ 1213] 17. Accounting for Funds or Property** 
—a. In General. ‘The duty of accounting for all 
municipal assets of whatever kind that may come 
to an officer’s hands may be expressly imposed by 
statute,?> or may result from his fiduciary relation 
to the municipality.2® And the duty to account for 
property may include indexes made and prepared 
by the officer when they are the property of the 
city,2? but not when they are his own private prop- 
erty.28 Although the duty of a «ity comptroller 
to turn over moneys when collected to the treasurer, 
as the lawful custodian thereof, is largely minis- 
terial in its nature, he possesses a reasonable dis- 
-eretion in the performance thereof.2® An officer 
cannot eseape his liability to the city by impeaching 
his own title to the office and attempting to show 
that in fact there was no legal office.*° 

Effect of abolition of office. The abolition of the 
office of municipal treasurer operates to devolve 
his fiseal duties upon the treasurer of the county 
when a statute so provides.** 

[§ 1214] b. Fees. It is no defense to an action 
to compel an officer to account for fees received 
by him that no salary has ever been attached to his 
office ;?? but a city.is without authority to collect 
or receive fees from an official who has collected 
them without authority of law.** 

Fees collected as state officer. An officer cannot 


21. Mock v. Santa Rosa, 126 Cal. [a] 
320; 58 P 826. tee for the 
92. Barker v. Phelps, 39 Mo. A. 
288. 


MUNICIPAL CORPORATIONS 


Officer is regarded as a trus- 
corporation which he 
represents and for its interests, what- 
ever may be their character, 
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be required to account to the municipality for fees 
received by him in the performance of duties exer- 
cised by him for the state.24 Nor does the fact 


‘that such an officer was not legally authorized to 


act in such capacity for the state give the right to 
the city to recover of him fees paid for such serv- 
ices,*> nor is he obligated to account for such fees 
by reason of a charter provision that no officer of 
a city shall hold any salaried office, position, or 
employment in the national, state, or county gov- 
ernment.®® 

[§ 1215] c. Interest. Where a treasurer is not 
required to put money at interest, he has fully dis- 
charged his duties when he accounts for all moneys, 
although some is deposited at, and some without, 
interest.*7 Where the treasurer of a city fails to 
pay over to his successor in office the money in 
his hands after the expiration of his term, and 
after the city had directed him to pay the money 
to his successor, the city is entitled to interest, as 
a matter of right, on the amount retained from the 
date of the demand.*® The official report of a 
town collector required under the law and his bond 
to collect and pay the money over to the town treas- 
urer, which shows the amount collected and paid 
out, is a settlement of his account with the town, 
and the balance shown and not properly accounted 
for is chargeable with interest from the date of the 
report under a statute providing that creditors 
shall be allowed interest on money due in the set- 
tlement of account from the day of liquidating ac- 
counts and ascertaining the balance.%® 

[§ 1216] d. Loss of Funds. Municipal officers 
having the care of public moneys are by virtue of 
their office insurers of the same and are liable for 
a loss thereof,*® although such loss oceurred with: 
out any fault or negligence oy their part,*t unless 


not entitled to recover the sums Ss 
deposited, a shortage in excess 
of being admitted). Bane 


in re- 31. Miller v. State, 106 Ind. 415, 


Enforcement of penalty generally 
see Fines, Forfeitures, and Penalties 
§§ 79-154. i. 

23. Robinson v. Bishop, 39 Hun 
Ge Y¥.)2 37.0: ‘ 

Instructions generally see Trial 
[38 Cye 1594]. 

24. Of otiicers generally see Of- 
ficers [29 Cyc 14387}. 

25. Miller v. State, 106 Ind. 415, 
7 NE 209; Walters v. Dorain, 138 Ky. 
735, 129 SW 92, 180 SW 980; Phila- 
delphia v. Marcer, 1 LegGaz (Pa.) 
3005 

[a] To aid the construction of a 
statute as to when a city officer 
should account, the court may look 
to all other statutes relating to pub- 
lic officers receiving public revenue 
for which they are required to ac- 


count. Com. v- Ross, 135 Ky. 315, 
122 -Si We 161 

96. -Cali—Andrews vy.” Pratt, ~44 
Cal. 309. 


Kan.—Topeka v. Stahl, 86 Kan. 681, 
121 P 910, 42 LRANS 697, 87 Kan. 
994, 123 P 739. 

Ky.—Com. v. Ross, 135 Ky, 315, 122 
Sw 161. ; 

Minn.—Minneapolis v, Canterbury, 
422 Minn. 301, 142 NW 812, 48 LRANS 
342, AnnCas1914D 804. 

Miss.—Robertson y. Sanders, 134 
Miss. 848, 96 S 750. 

Mont.—Butte v. Goodwin, 47 Mont. 
455, 134 P 670, AnnCas1914C 1012. 

Tex.—Brown v. Amarillo, (Civ. A.) 
180 SW 654. 


Eng.—Atty.-Gen. v. De Winton, 
[1906] 2 Ch. 106. 

Alta.—Bow Island v. Wortz, 16 
Alta. Li. 445. 

Sask.—Local’ Impr, District 16 D. 


2 v. Ferrie, 14 WestLR 222, 
[43 C, J.—46] 


spect of the performance of his pub- 
lic and official duties. Andrews v. 
Pratt, 44 Cal. 309. 

[b] Officer seizing intoxicating 
liquors upon a warrant issued under 
a city ordinance, and surrendering 
them upon an order in replevin, and 
obtaining a judgment for their val- 
ue, on collecting the judgment is lia- 
ble to the city therefor. Topeka v. 
Stahl) 86. Kan. 6S i) 27i POL) 842 
LRANS 697, 87 Kan. 294, 123 P 739. 

27. Robison v. Fishback, 175 Ind. 
132, 93 NE 666, LRA1917B 1179, Ann 
Cas1913B 1271. 

[a]. Thus, although indexes of as- 
sessments are not required to be kepv 
by a city treasurer by any specific 
law, where they are made by a treas- 
urer in the course of his administra- 
tion of the office, the public has a di- 
rect inter*st in them not only during 
his term of office, but indefinitely. 
Robison v. Fishback, 175 Ind. 
93 NE 666, LRA1917B 1179, AnnCas 
LOUIS LAT. : 

28. Leffingwell v. Miller, 20 Colo. 
AD OR OME MSZ. 

29. Peo. v. Quinn, 143 Ill. A, 123. 

[a] Mere failure to pay over the 
money from day to day would not 
constitute an abuse thereof. Peo. v. 
Quinn, 143 Dll. A. 123. i 

30. Chicago v. Burke, 226 Ill. 191, 
80 NE 720 [rev 127 Ill. A. 161] (where 
plaintiff appointed under a void ordi- 
nance collected large sums in fees, 
which he never reported or paid over 
to the city, and, when his office was 
under investigation by the grand 
jury, he voluntarily deposited two 
sums with the city comptroller to se- 
cure payment in case a shortage in 
the accounts should appear, he was 
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ft ue 209. 

32. New York vy. Ken 
ONT.) 183. ent, 21 Hun 

. ellefontaine v i 
OhNPNS 99. Diss seme ace’ 

384. Sacramento vy, 
i s oe 225. B=36, 

a ees paid to a commissi 
cof public health and safety by the 
county treasurer on certificates of 
the state registrar of vital statistics 
for discharging the duties of local 
registrar, pursuant to the statute for 
which the commissioner was liable to 
the city treasurer, ‘public moneys” 
meaning money or funds belonging to 
the city, moneys which are owing 
or payable to the city in its corporate 
capacity, such as assessments, license 
fees, or moneys derived from the sales 
of aha, ieee charges, and 
suc ike, acramento y. i 
66 Cal. A. 18, 225 P 36. eae. 

35. acramento v. Simmons, 

ES pecan o Simmons, Etats 

E owell v. Stiles, 232 3 
122 NE 412, teas ie ce 

38. State v. Fahey, 108 : 
saat test aA Md. 533, 

39. Cicero v. Hall, 240 Ill. 160, gs 
NE 476 [aff 144 Tl]. A. 589]. ; 

40. See cases infra note 41. 

41. Ga.—Wiley v. Sparta, 154 Ga 
1, 114 SE 45, 25 ALR 1342. : 

Ill.—Cicero vy. Grisko, 240 Ill. 220 
88 NE 478. ‘ 

Miss.—Adams v. Lee, 72 Miss. 2871 
16 S 248. : 

Mo.—University City v. Schall, 275 
Mo. 667, 205 SW 631. 

Ni ¥.—Bath vo McBride 219 NY yy. 
92, 113 NE 789 [rev 163 App: Div. 714 
148 NYS 886, 840]; Johnstown v. 
Rodgers, 20 Misc. 262, 45 NYS 661 


Simmons, 66 
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the loss was caused by the act of God or the public 
enemy,*? or, it has been held, unless such funds 
are deposited in a special account;** and this is so, 
although the council directs such an officer to de- 
posit. city moneys in a particular depositary, where 
the charter of the city gives the council no power 
to make such a designation.44 And, regardless of 
the power given by the statute to the mayor and 
aldermen to manage and control such funds, they 
cannot even by ordinance free such treasurer from 
his liability as such and clothe him with the char- 
acter of an agent.*® 

Failure of depositary bank. Accordingly it has 
been held that, where city funds are lost by being 
deposited in a bank which subsequently fails, the 
officer so depositing them is liable therefor, although 
when ready to pay over the money he was notified 
by the mayor and finance committee to withhold the 
money and deposit it at the city’s risk, there being 
no power in the mayor and finance committee to 
direct such action.*® The receipt by a village after 
the resignation of its treasurer of a dividend on 
village funds deposited by the treasurer in a bank 
which became bankrupt is not a waiver of its rights 
on the village treasurer’s bond, nor does it indicate 
a previous designation of such bank as the deposi- 
tary of its funds.47 And that one of the sureties 
on a village treasurer’s bond was a village trustee 
and had the active management of the bank in which: 
the treasurer deposited the village funds, and should 
have had knowledge of the financial situation of 
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such bank, does not relieve the treasurer or his 
sureties from liability,4® but an outgoing treasurer 
may be discharged by the act of the council in 
accepting from him on settlement of his accounts 
certificates of deposit in a bank which thereafter 
failed where the charter vests the council with full 
power to settle with an outgoing treasurer.*9 <A 
city treasurer who fails to present a check within 
a reasonable time, so that the money is lost through 
the failure of the bank on which it was drawn, is 
not thereby released from his obligation to turn 
over the money to his guccessor.°° 

[§ 1217] e. Transfer to Successor. Where a for- 
mer treasurer directs the funds of the city to be 
transferred to his successor, and they are thereafter 
carried on the books of the bank in the name of 
such successor with his knowledge and acquiescence, 
the successor, by assuming control and possession 
of such property, waives any formal check or trans- 
fer and accepts the custody of the deposit.*4 

Necessity of demand. And under some statutes 
a town treasurer is not in default in failing to 
deliver the funds of his office to his successor until 
demand therefor is made.®? 

[§ 1218] f. Audit, Examination, and Credits. A 
municipal corporation must duly observe all the for- 
malities prescribed by law relating to the auditing 
of the accounts kept by its officer, before it can 
recover from him the balance which he owes to the 
corporation.®* The fact that an officer who files the 
report of his examination of another officer’s ac- 


4 


[aff 20 App. Div. 637 mem, 47 NYS 
1132 mem]. 

Va.—Camp v. Birchett, 143 Va. 686, 
126 SE 665, 129 SE 324. 

But see Conway v. Conway, 190 
Towa 563, 180 NW 677 (holding that 
the treasurer of an incorporated town 
had the right to deposit the funds of 
the town in some bank believed by 
him, acting as a person of ordinary 
prudence, to be reasonably safe and 


trustworthy, notwithstanding the 
statute contains no provision for 
depositing in a bank for safe- 
keeping the funds coming into his 
hands). 

[a] Although they deposited 


funds in the bank in which the city 
deposited its funds with the knowl- 
edge of the city officials, bond com- 
missioners, being public officers, are 
not relieved from liability for the 
loss of such funds, where there was 
no formal action of the mayor and 
aldermen of the city authorizing the 
pond commissioners to make such de- 
posits in such bank, such commis- 
sioners, under the law, being charged 
with the safe-keeping of the sinking 
fund, and not the city officials. Wiley 
v. Sparta, 154 Ga. 1, 114 SE 45, 25 
1342. 
ae State v. Lee, 72 Miss. 281, 16S 
243. But see Healdsburg v. Mulli- 
gan, 113 Cal. 205, 45 P 337, 33 LRA 
461 (holding that the common-law 
liability of the city treasurer is not 
enlarged by a constitutional require- 
ment that all money collected for the 
use of any city coming into the hands 
of any officer thereof shall be imme- 
diately deposited with the treasurer 
to the credit of, the city, for the 
benefit of the fund to which it be- 
jJongs, or by a statute making it the 
duty of the treasurer to receive and 
safely keep money coming into his 
‘ands, and that such a treasurer is 
not liable for money forcibly taken 
from him by robbers). 
. University City v. Schall, 275 
Mo. 667, 205 SW 631. 4 
[a] Circumstance not showing 
special account.—‘The writing of the 
words ‘special deposit’ upon the bank 
pook is of slight consequence. In- 


terest was to be paid and was paid 
on the account. The necessary im- 
plication was that the funds would 
be employed by the Trust Company 
in the usual way. The account was 
to be and was a checking account in 
the sense that current obligations 
payable out of the fund were to be 
paid and were paid out of it on 
checks and warrants in a customary 
way. No suggestion was made or 
thought of that the money was to be 
segregated from other moneys of the 
Trust Company and kept intact’as a 
special deposit. The deposit had no 
Single attribute of a special de- 
posit.” University City v. Schall, 275 
Mo. 667, 676, 205 SW 631. 

44. Camp v. Birchett, 143 Va. 686, 
126 SE 665, 129 SE 324. Compare 
Bath v. McBride, 219 N. Y. 92, 97, 113 
NE 789 [rev 168 App. Div. 714, 148 
NYS 836, 840] (where it was said: 
“Assuming that the board of trustees 
had power to designate a depository 
of village money and power to re- 
quire the treasurer to deposit ' the 
money according to such designation, 
they did not exercise that power’). 

45. University City v. Schall, 275 
Mo. 667, 205 SW 681. 


: ore State v. Lee, 72 Miss. 281, 16 
47. Bath v. McBride, 81 Misc. 618, 


142 NYS 1014. 

48. Bath v. McBride, supra, 

49. Lansing vy. Wood, 57 Mich. 201, 
23 NW 769. ' 

50. Babcock v. Rocky Ford, 25 
Colo. A. 312, 187 P 899. —: 

[a] Reasonable time.—A city 
treasurer receiving a check from the 
city clerk on December 30, who was 
himself cashier of the bank on which 
it was drawn, and knew that it was 
having a hard time, but who failed 
to present the check the next day, 
upon the banker’s failure after an 
intervening holiday, is liable for his 
failure to turn over the money to 
his successor. Babcock v. Rocky 
Ford, 25 Colo. A. 312, 187 P 899. 

51. Bath v. McBride, 81 Misc. 618, 
142 NYS 1014. 

[a] Depository selected by treas- 
urer.—Under a statute making it the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


duty of the treasurer of a city of the 
second class to receive and deposit 
the city funds in a city depository 
selected by him before'he shall pay 
out any of such funds, all funds of 
the city, from whatever source de- 
rived, should come into the treas- 
urer’s hands to be deposited by him 
in the city depository, so that it is 
the duty of his predecessor to turn 
over to such treasurer all the funds 
that have come into his hands as 
treasurer, and the duty of the suc- 
ceeding treasurer to receive such 
funds and deposit them in the ‘city 
depository selected by him. Walters 
v. Dorain, 138 Ky. 735, 129 SW 92 
130 SW. 980. ; 
innett v. Noggle, 14 i 

603, 185 NW 167. a hee 

[a] Demand shown.—A complaint 
by a town against a former treasurer 
for failure to deliver moneys to his 
Successor sufficiently alleged a de- 
mand upon defendant, where it stated 
that he unlawfully .converted the 
meee pnd Rhee ie to pay it over. 

innett v. Noggle, 148 Wis. 
NW 167 S. 603, 135 

Appointment of succes 

shown.—A complaint against a conn 
treasurer for failure to deliver funds 
to his successor sufficiently showed 
that a Successor had been appointed 
and qualified, where it stated that de- 
fendant continued to act as treasurer 
until a specified date, when a speci- 
fied person was appointed and quali- 
fied as his successor: Stinnett y. 


Nogsle, 148 Wis. 603, 135 Nw 
53. Daveluyville v. Houl 
| Super. 364. Sd pee bet 


[a] Necessary allegations. — The 
action must allege that the essential] 
formalities have been observed, and 
especially that the report of the audi- 
tors has been adopted by resolution 
of the council and that such resolu- 
tion has been served upon the secre- 
tary-treasurer; otherwise the action 
will be dismissed on inscription in 
law. Daveluyville v. Houle, 61 Que 
Super. 364. ‘ 

Effect of accepted or appr 
audit see infra § 1219. rhea 
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counts is under oath faithfully to discharge the 
duties of his office, coupled with the fact that the 
report is the result of an examination made by 
him, with the right to all concerned to be heard 
before the result is reported, is sufficient ground 
for dispensing with a verification of the report, 
standing in lieu of a petition, to the effect that the 
report is believed by the officer to be true.°* 
Credits. Where the treasurer of a city has paid 
interest coupons in good faith, and turned, them 


over to the city, which still retains them, he is en-- 


titled to be credited for the amount so paid in 
an action by the city against him to recover money 
alleged to have been collected by him as treasurer 
and not paid over.®® 

Taking note. A city may receive from its de- 
faulting treasurer his note in evidence or payment 
of his indebtedness if not prohibited or otherwise 
provided by statute.5® 

[§ 1219] g. Settled Accounts. The settled account 
of a municipal officer like that of an individual” 
may be opened on any sufficient equitable ground, 
and payment enforced of any sum justly due.®8 But 
where an audit has been regularly made and filed 
-by the proper officials, it has, in the absence of 
fraud®® or mistake,®° the conelusiveness of a judg- 
ment,®* and is valid and binding on the city.®? Only 
the township has the right of appeal from the au- 
ditor’s settlement of township accounts.** And the 
president of a board of township supervisors has 
no right, of his own initiative, such an act not being 

54. In re Brown, 
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to examine the accounts of overseers 


[43 0. 3:] 723 


a ministerial or administrative duty devolving upon 
the president.®* 

[§ 1220] h. Actions and Other Proceedings. An 
action for the recovery of money paid out by the 
president of a village board without authority is 
properly brought against the’ president and not 
against the one to whom he paid the money,®* al- 
though a city may recover from one who has re- 
ceived funds of the city in payment of an individual 
debt of an officer the amount of such payment.*® 

Mandamus. Mandamus will lie to compel a for- 
mer city treasurer to account for his receipts and 
expenditures as treasurer after his term of ‘office 
has expired.®? 

Sequestration. In Pennsylvania the court of com- 
mon pleas may, on affidavit of the treasurer’s default 
made by a majority of councilmen, sequestrate the 
treasurer’s property notwithstanding it is lable to - 
execution on his official bond.®* 

Warrant to levy on property. The extraordi- 
nary remedy given by the issue of a warrant to 
levy on the officer’s property applies only when 
the collector neglects to pay over by some time fixed 
within the period allowed by law; and if the mu- 
nicipality authorizes him to continue the collection 
beyond that period, his liability and that of his 
sureties must be enforced by the ordinary means.®® 

[§ 1221] 18. Liabilities on Official Bond’°—a. In 
General. A municipal officer and his sureties are 
liable on the official bond for all acts done virtute 
officii which amount to a breach of bond,” and that 


9 OhS&CP 810, 
7 OHNP 178. 


55. Huron v. Meyers, 13 S. D. 420, 
83 NW _ 553. 

Bhar Buffalo v. Bettinger, 76 N. Y. 

57. See Accounts and Accounting 
§ 335 et seq. 

58. Peo. v. Cooper, 10 Ill. A. 384; 
Wheeling v. Black, 25 W. Va. 266; 
Shewfelt v. Kincardine Tp., 35 Ont. 
L. 39, 9 OntWN 237 [app .dism 35 
Ont. L. 344, 26 DomLR 700]; Inger- 
soll v. Chadwick, 19 U. C. Q. B. 278. 

59. Jonesboro v. Montague, 143 
Ark.’ 138, 219 SW 309; Syracuse’ v. 
Roscoe, 66 Misc. 317, 123 NYS 403; 
Pittsburgh y. Ihrig, 256 Pa. 410, 100 
A 957: 

60. Jonesboro v. 


143 
Ark. 13, 219 SW 309. 

61. See Judgments §§ 1154-1525. 

62. Ark.—Jonesboro v., Montague, 
143 eae 13, 219 SW 309. 

N. Y.—Syracuse v. Roscoe, 66 Misc. 
317, 128 NYS 403. 

Pa. —Pittsburg v. 256 Pa. 
410, 100 A 957. 

Ont.—Shewfelt v. Kincardine Tp., 
35 Ont. L. 39, 9 OntWN 237 [app 
dism 35 Ont. L. 344, 26 DomLR 700]. 

Que.—Perodeau v. Richard, 26 Que. 
K. B. 206. Compare Gagnon v. St. 
Raphael, 45 Que. Super. 134 (holding 
that the acceptance by a municipal 
council of the accounts of its secre- 
tary-treasurer for the year past, after 
audit by the municipal auditors, does 
not prevent the council ordering an 
audit of the accounts for the last five 
years, when there is reason to believe 
that the annual accounts and their 
auditing contain errors). 

[a] Finance committee appointed 
by a city council had the authority 
to audit, examine, and allow an ac- 
count of the chief of police, and in 
the absence of fraud or mistake the 
action of the committee binds the 
city council, the audit and allowance 
having the force and effect of a set- 
tlement between individuals, al- 
though in no sense an adjudication of 
the state of his accounts, Jonesboro 
v. Montague, 143 Ark. 13, 219 SW 309. 

[b] Council cannot pass on ac- 
counts after settlement.—Under a 
statute directing the town auditors 


Montague, 


Ihrig, 


of the poor and commissioners of 
highways annually, and directing the 
commissioners of highways, and all 
town officers who receive or disburse 
moneys belonging to their respective 
towns, to account to the board of 
town officers for such moneys, the 
common council has no power to pass 
upon the accounts of the city treas- 
urer as to city moneys received and 
disbursed by him. Syracuse v. Ros- 
coe, 66 Misc. 317, 123 NYS 403. But 
compare Perodeau vy. Richard, 26 
Que. K. B. 206 (holding that a coun- 
cil may accept the account rendered 
by its secretary-treasurer, not at- 
tested under oath as required by law, 
where the auditors have examined 
the officer’s account and discharged 
him from his obligations and _ re- 
sponsibilities, the provision of law 
requiring this officer to render his 
account under oath not being a publie 
order; but also holding that the offi- 
cer cannot himself dispense with the 
requirement and cannot invoke cus- 
tom and precedent to be relieved of 
thé obligation imposed on him by 
law). i : 

[ec] Action will not lie to cancel 
bond on adoption of audit.—(1) An 
action brought by the former treas- 
urer of a municipality and his sure- 
ties, upon a bond given by them to 
secure the due performance of the 
duties of the office, to compel the 
cancellation of the bond, after the 
treasurership had come to an end, 
the treasurer’s accounts had been 
audited and the audit adopted by the 
municipality, and after payment ovey 
by the old to the new treasurer, duly 
made accordingly, was dismissed 
with costs. Shewfelt v. Kincardine 
Tp., 85 Ont. L. 39, 9 OntWN 237 [app 
dism 35 Ont. L. 344, 26 DomLR 700]. 
(2) To give effect to plaintiff’s con- 
tention would be to put a legal obli- 
gation upon the obligee of the bond 
to make up all his claims when de- 
manded and to be forever bound by 
them, so made, although it might 
have been impossible. to have made 
them up with certainty. Shewfelt v. 
Kincardine Tp., supra. 

63. In re Mt. Pisasarit Tp. Audit, 
22 Pa. Dist. 779. 


64, In re Mt. Pleasant Tp. Audit, 
supra. 
65. Ina v. Kelley, 206 Ill. A. 168. 


66. Newburyport v. Fidelity Mut. 
L. Ins, Co., 197 Mass. 596, 84 NE 111. 

[a] Insurance premiums.—W here 
the treaSurer of a city paid life in- 
surance premiums with checks bear- 
ing the name of the city and signed 
by himself as treasurer, the insur- 
ance company was charged with 
notice that it was receiving for his 
individual debt funds of the city, and 
the city was entitled to recover the 
amount of the checks from the insur- 
ance company. Newburyport v. 
Fidelity Mut. L. Ins. Co., 197 Mass. 


596, 84 NE 111 

67. Peo. v. Czaszewicz, 216 Ill. A. 
329 [aff 295 Ill. 11, 128 NE 739].. See 
generally Mandamus §§ 258-441. 

68. Philadelphia v. Marcer, 1 Leg 
Gaz (Pa.) 355. See generally Seques- 
tration [35 Cye 1381]. 

69. Charlesworth v. Ward, 31 U. 


City constable see Sheriffs 
and Constables [35 Cye 1479 et seq]. 

Sheriff collecting city taxes see 
Sheriffs and Constables [85 Cye 1479 
et seq]. 

71. Cal.—Lawrence v: Doolan, 68 
Cal. 309, 5 P 484, 9 P 159. 

Ga.—Anderson vy. Blair, 118 Ga. 
211, 45 SE 28. 


Tll.— Orton v, Lincoln, 156 Ill. 499, 
41 NE 159. 

Ind.—Hunt v. State, 124 Ind. 306, 
24-NE 887. 

Mich.—Stevenson v. Bay City, 26 
Mich. 44. 

Mont.—Philipsburg v. Degenhart, 
30 Mont. 299, 76 P 694. i 

Nebr.—Gordon v. Hennings, 89 
Nebr. 252, 1831 NW 228; Hrabak v. 


Dodge, 62 Nebr. 591, 87 NW 358. 

N. J.—Van Valkenbergh v. Pater- 
son, 47 N. J. L. 146. 

N. Y.—Bath y. McBride, 81 Misc. 
618, 142 NYS 1014 

Okl.—American Surety Co. v. Stin- 
nett, 78 Okl. 31, 188 P 1060. 

Pa.—Pittsburgh-Buffailo Co. 
Schmidt, 236 Pa. 569, 85 A 20. 

Tex.—Brown v. Amarillo, (Civ. A.) 
180 SW 654. 

Va.—Camp v. Birchett, 143 Va. 686, 
126 SE 665, 129 SH 324. 
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too although he is only a de facto officer."? In re- 
spect of acts done colore officii there is a conflict 
of authority. In a number of jurisdictions it is held 
that sureties on a bond are liable for acts of the 
officer done colore officii in the line of his official 
duty, but illegal as beyond his authority,’* but be- 
fore an act can be said to be done under color of 
office there must be an appearance of right under 
the law to do the act.7* On the other hand, it is 
held in other jurisdictions that sureties on official 
bonds are liable for acts done by the officer only 
virtute officii, and not for acts done colore officii,7® 
unless they assented to the acts which made the 
loss possible.7® Sureties are not liable for acts done 
by an officer when not engaged in the performance 
of any duty appertaining to his office.*7 So under 
statutes providing for mercantile appraisers, and 
the payment of their fees, the duty of the city or 
county treasurer to collect and account therefor is 
a duty owing to the commonwealth, the failure to 
perform which is a breach of the condition of the 
bond given to the commonwealth, and no recovery 
can be had on the bond given to the city.*§ 


72. Hoboken v. Harrison, 30 N. J. 
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74; (U2 Sip tidelity, rs 
L. 73 Yazoo City, 116 Miss. 358, 77 S 152, [b] 


a 


Special funds and special bonds. Where by stat- 
ute it is provided that an officer shall give a special 
bond for the safe-keeping and disbursement of a 
designated fund, the sureties on the general bond 
are not liable for defaleations out of the special 
fund.?® But where a special fund is placed in the 
hands of an officer without any legislative direction 
that a special bond be executed therefor, the sure- 
ties on the general bond are not relieved from 
liability for the special fund in the absence of an 
express legislative intention to exempt them, al- 
though a special bond is given.*° So the sureties 
are not liable for the misappropriation of funds 
not received by the official in his official capacity,** 
but in such ease, although the surety is not liable, 
the officer is personally liable for all funds from 
whatever source belonging to the municipality com- 
ing into his hands, for which he fails to account.®? 

Extension and limitation of surety’s liability. 
The obligation of the surety cannot be extended 
beyond the terms of his bond or to those not parties 
thereto.6? And when a penalty is inflicted by the 
statute upon an officer for the doing or not doing 


85 A 20. 
Rule applied.—(1) The sure- 
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73. Ind.—State v. Hauser, 63 Ind: 
155; Armington v. State, 45 Ind. 10. 

Miss.—State v. McDaniel, 78 Miss. 
aad S 994, 84 AmSR 618, 50 LRA 

N. J.—Seiple v. Elizabeth, 27 N. J. 
L. 407. 

Oh.—Drolesbaugh v. Hill, 64 Oh. St. 
257, 60 NE 202. 

Wash.—Weber v. Doust, 81 Wash. 
668, 143 P 148. 

W. Va.—Lester v. Trail, 85 W. Va. 
386, 101 SE 732; Wheeling v. Black, 
25 W. Va. 266. 

[a] Reason advanced for doctrine. 
—‘“By an official act, is not meant a 
lawful act of the officer in the service 
of process. If so, the sureties would 
never be responsible. It means any 
act done by the officer in his official 
capacity, under color and by virtue 
of his office.” State v. McDaniel, 78 
Miss. 1, 5, 27 S 994, 84 AmSR 618, 50 
LRA 118. 

[b] Applying this doctrine (1) it 
has been held that the wrongful mak- 
ing of an arrest by an officer colore 
officii is an unfaithful discharge of 
his duties, and therefore a breach of 
his bond (Drolesbaugh vy. Hill, 64 Oh. 
St. 257, 60° NE 202), (2) and that 
where a clerk under color of his office 
filled up and signed certain orders 
which had been signed in blank by 
the mayor, made them payable to 
himself, presented them to the 
treasurer and procured the money 
thereon when nothing was due him 
from the city, it was a-breach of the 
bond for which his sureties were 
fae (Armington v. State, 45 Ind, 
10). 

[ec] Officer carrying weapon.—The 
sureties on a bond of an officer, au- 
thorized to carry weapons under a 
statute requiring the giving of a bond 
in such case, and providing that he 
shall be liable for damages done by 
the unlawful or careless use of such 
one, whether such bond is so condi- 
tioned or not, are liable for an injury 
occasioned by the unlawful or care- 
less use by such sergeant of a pistol 
carried about his person, regardless 
of whether or not he was, at the time 
of such injury, engaged in the dis- 
charge of his official duty. Lester v. 
Trail, 85 W. Va. 386, 101 SE 732. 

[d] Police officers unlawfully 
arresting a minor suspected of being 
a delinquent, although acting in ex- 
cess of their authority, are acting in 
their official capacity and attempting 
to perform an official act in the gen- 
eral line of their duties. Weber v. 
Doust, 81 Wash. 668, 143 P 148. 


LRA1918C 395. 6 

[a] Where, in violation of a stat- 
ute requiring all moneys collected by 
the superintendent of a municipal 
street car line to be paid into the city 
depository, the superintendent paid 
such moneys to the city clerk, the 
clerk did not receive them by virtue 
of his office or under color of his 
office, and the surety on his official 
bond was not liable for his defalca- 
tion, since he had no apparent author- 
ity to receive the money. ROG tse 
Fidelity, etc., Co. v. Yazoo City, 116 
Miss. 358, 77 S 152, LRA1918C 395. 

75. Cal—San Jose v. Welch, 65 
Cal. 358, 4 P 207. 

Tll.—Orton v.. Lincoln, 156 Tl. 499, 
41 NE: 159 [rev 56 Ill. A. 79]; Hast 
St. Louis v. Lautz,+20 Ill. A. 644; 
Linch v. Litchfield, 16 Ill. A. 612. 

Okl.—Lowe v. Guthrie, 4 Okl, 287, 
44 P 198. 

Pa. — Pittsburgh-Buffalo Co. Vv. 
Schmidt;): 236> Pa 569, (85 A) 205 
Wilkes-Barre v. Rockafellow, 171 Pa. 
aoe 33 A 269, 50 AmSR 795, 30 LRA 
93. 

Tex.—Gold v. Campbell, 
Civ. A. 269, 117 SW 463. 

[a] Statements of rule.—(1) “For 
all defaults of a public officer within 
the limit of what the law authorizes 
or enjoins upon_him as such Officer, 
the sureties on his official bond are 
liable; but they are not bound for 
acts which are not done in his of- 
ficial capacity. ... Under this prin- 
ciple, it is held in this State that 
to charge the sureties on a sheriff's 
bond, the act complained of must 
not only be such as might be right- 
fully done by the sheriff as such, 
but was actually done by him as 
sheriff under a claim of right to do 
it in his official capacity.” Gold 
v. Campbell, 54 Tex, Civ, A. 269, 278, 
117 SW 4638, 468. (2). “Such an 
obligation imposes no liability for 
acts not done as part of or in con- 
nection with official duty. It some- 
times becomes a question whether 
the act complained of is a duty 
appurtenant to the office [as] when 
... the character and bounds of the 
officer’s duty are left to be deter- 
mined by the nature of the office, 
the general principles of conven- 
ience, policy and public security, by 
usage and by such matters of express 
legislation as may be connected with 
the subject; but where, as in this 
case, the duties of the office are ex- 
pressly defined by: taw all such ques- 
tions are avoided.’ Pittsburgh-Buf- 
falo Co. v. Schmidt, 2386 Pa, 569, 571, 


54 Tex. 


ties on a city assessor’s bond, con- 
ditioned that the. principal perform 
the duties of the office according to 
the laws, ordinances, and regulations 
of the city, are not responsible for 
taxes collected by such assessor on 
personal property which he fails to 
pay over to the treasurer, in the 
absence of any law or regulation of 
such city authorizing such assessor 
to make such collections. San Jose 
Vv. Welch, 65 Cal. 358, 4) 220m) a5 
So it has been held that sureties 
on the bond of a city clerk are not 
responsible for money received by 
him for license fees, where there is 
no ordinance authorizing him to re- 
ceive the same. Linch v. Litchfield, 
DGwy lle As 6d 25 

76. Wilkes-Barre v, Rockafellow, 
Li Pa. 177, 33 A*269; 50 “AmSR 795, 
30 LRA 393, 

77. Equitable Surety Co. v. New- 
port, 194 Ky. 363, 238 SW 1046; Car- 
son v. Dezarne, 90 SW 281, 28 Kyl 
761; Taylor v. Morgan, 43 Okl. 142, 
141 P 679; Gold v. Campbell, 54 Tex. 
CivesA, 269 TAT SW 7463: 

[a] Wrongful arrest.—Where a 
town marshal makes an arrest with- 
out any process and without autnor- 
ity of his office, he is not an officer, 
but a personal trespasser. Taylor 
v. Morgan, 43 Okl. 142, 141 P 679. 


Pri Com. v. Durkin, (Pai) 45 A 
79. Bath v. McBride, 221 N. Y. 


231, 116 NE 980, 4 ALR 1428; Broad 
v. Paris, 66 Tex. 119, 18 SW $42. 

80.. Bath v. McBride, 221 N. Y. 
231, 116 NE 980, 4 ALR 1428. 

81. Robertson v. Sanders, 132 
Miss. 848, 96 S 750. 

82. Robertson y. Sanders, supra, 

Accounting see supra § 1213. 

83. Russell v. Owens, 7 La. A. 
(Orleans) 3828; U. S. Fidelity, etc. 
Cos VawJasper,: 56 Bex. Civ: w Ao ' 
120 SW 1145. ‘ 

fa] Foran unlawful and malicious 
assault by a policeman, a private in- 
dividual has no cause of action 
against a surety on his official bond 
given to the city to secure’the faith- 
ful and impartial discharge of his 
duties by the policeman, in the ab- 
sence of averment that the bond was 
executed for the benefit of persons 
not parties thereto, and, in the ab- 
sence of an ordinance of the city 
authorizing suits upon such bonds 
by persons injured by the unlawful 
acts of its policeman. U. S. Fidelity, 
ete;,..Co.e Vv. 7. Jasper, 56 Dex, «Civ, {As 
236, 120 SW 1145. 

[b] Only acts covered by the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of certain acts, and the statute does not specifically 
declare that the sureties upon the bond of the official 
shall be lable therefor, the penalty is not within 
the terms ‘of their obligation,*+ but any limitation 
in the bond in derogation of the statutory require- 
ments is not binding on the city.“®° And where a 
bond is given to indemnify the publie against de- 
faleations, no understanding between the sureties 
and the officer can limit the sureties’ liability to 
the public under the bond; nor does any want of 
consideration to the sureties from the officer affect 
the sureties’ liability under the bond so far as the 
publie is concerned.*® 

Assistants and deputies.*? The official bond of 
an officer is generally regarded as covering all acts 
of his deputies and assistants within the scope of 
their authority, the same as if performed by himself 
personally, although he may be entirely ignorant of 
their conduct.*§ 

[§ 1222] b. Irregularities or Informalities.in the 
Bond or in Its Execution or in the Delivery and 
Approval Thereof. While a bond given under an 
ordinance providing for the violation of existing 
laws is void and no action is maintainable thereon,*® 
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mere irregularities or informalities in the bond or 
in the execution thereof,®® or in the delivery®! or 
approval,®? will not vitiate the bond or release the 
obligors from liability thereon. So it has been held 
that failure of the authorities to examine and ap- 
prove the bond of an officer appointed by them and 
to designate the term of his office does not affeet 
the liability of his sureties for his default.°* It 1s 
not necessary to detail in the bond the treasurer’s 
duties fixed by law in order to impose liability on 
the sureties,®** and a bond of a city treasurer, pro- 
viding that the surety shall make good any loss 
sustained by the city by an act of fraud or dishon- 
esty of the treasurer amounting to larceny, is suffi- 
cient..° And the omission of the provision that it 
was given for the faithful discharge of duties will 
not relieve them from liability.®® 

[§ 1223] c. Duties Imposed after Gravatinn of 
Bond. Sureties are responsible for the due perform- 
ance of all such duties as were imposed upon the 
principal by his office, whether the same were at- 
tached to such office before or after the bond was 
exccuted.®* But this rule is confined to cases where 
the new duties are of the same general nature and 


bond are such as may cause dam- 
age to the police board and the city, 
and an inference that'it includes acts 
injurious. to the public at large 
would do violence to both the letter 
and spirit of the bond. Russell v. 


Owens, 7 La. A. (Orleans) 328. 
State v. Muskogee, 70 Okl. 

19, 172 P 796; State v, Oklahoma 
City, 67 Okl. 18, 168 P 227. 

85. Bankers’ Surety Co. y. New- 
port, 162. Ky. 473, 172 SW 940. 

8S. National Surety Co. v. Di 
ia na 55 Mise, 302, 105. NYS 
72. 

87. See generally Officers [29 Cyc 
1456]. 


88. Butler v. Lt:lwaukee, 119 Wis. 
526,.97 NW 185. Baby v. Baby, 8 
Weaeee Qs) Bs T6Onty ole: Compare 
Johnson. v. Milwaukee, 147 Wis. 476, 
483, 133 NW 627 (where, in holding 
that a commissioner of public works 
is not required to give a bond for 
the faithful discharge of their duties 
by the superintendents whom he ap- 
points, it was said: ‘‘Had there been 
no requirement that the superintend- 
ents furnish bonds directly to the 
city, there might be a great deal of 
force in the claim that the commis- 
‘sioner was liable for their acts on 
his bond, - But surely the leg- 
islature. did not intend that these 
appointees should be bonded twice 
and that the commissioner should 
also be liable on his bond for their 


acts’’). 
89. Tuckaloosa v. Lacy, 3 Ala. 618. 
so. Ga.—Anderson v. Blair, 118 
Ga. 211, 45 SE 28; Brunswick ev. 
Harvey, 114 Ga. 733, 40 SE 754. 
Ill.— Cicero v. Hall, 240 Ill. 160, 


88 NE 476; Chicago v., Gage, 95 Il. 

593, 35 AmR 182 [rev 2 Ill. A. 332]. 
Ky.—Connelly v. American Bond- 

ing, etc., Co., 113 Ky. 908, 69 SW 959, 

24 KyL 714. 

Spc mp med ee il v. Detroit, 13 Mich. 

Miss.—Gloster v, Harrell, 77 Miss. 
793,°238 S 520, 941, 27 S' 609. 

N. J.—Hoboken v. Evans, 31 N. J. 
L. 342. 

N. Y.— Bath v. McBride, 81 Misc. 
618, 142 NYS 1014. 

[a] Deviation in the wording of 
a bond, from the language prescribe 
by statute, is no defense in a suit 
upon the bond. Hoboken y, Evans, 
81 Ny J, Ts. 342. 

{b] Surplusage in a bond does 
not vitiate it or release from liability 
the obligors thereon. Stadler v. De- 
troit, 13 Mich. 346. 

[ec] Where bond is made to a 
mayor and to his successors in of- 
fice, by mistake, instead of to the 
mayor and .couneil as required by 


charter, the bond is good as a vol- 
untary or common-law bond. Ander- 
son vy. Blair, 118 Ga. 211, 45 SE 28. 

[a] Where one as surety signs 
and delivers an official bond in blank 
as to the name and term of office, 
the penal sum, date, names of other 
sureties, and the like, such blanks 
may be subsequently filled up by the 
principal and he will be liable 
thereon. Chicago v. Gage, 95 Ill. 5938, 
85 AmR 182 [rev 2. Ill. A. 332]. 

e] Two bonds instead of one— 


[ 
(1) Although the statutory provisions } 


applicable to a village treasurer’s 
bond used the word “bond” and the 
word “undertaking” in the singular, 


where the village trustees required | 


security in the sum of twenty-five 
thousand dollars, the execution of 
two bonds, one for ten thousand and 
one for fifteen thousand dollars, was 
not unauthorized. Bath v. McBride, 
81 Mise. 618, 142 NYS 1014. (2) 
Where a village treasurer gave two 
bonds, one of which was approved 
on the day it was executed and the 
other some time later, the difference 
in the dates of approval did not af- 
fect the liability of the sureties on 
the bonds. Bath v. McBride, supra. 
(8) The liability of a surety on a 
village treasurer’s bond conditioned 
that the treasurer should faithfully 
execute the duties of his office and 
properly account for, and turn over, 
all moneys or other property of the 
village received by him was not 
lessened by representations to him 
prior to executing the bond by an- 
other surety that the bond in ques- 
tion’ did not cover a particular fund, 
but that that fund was covered by 
another bond, although the surety 
making such representation was a 
village trustee, and also part owner 
of the bank in which the funds were 
expected to be deposited. Bath v. 
McBride, supra. 

91. Todd v. Perry, 720 9U.e Ce OB: 
(Ont.) 649 (if the officer did not 
deliver the bond until a few days 
too late he omitted a duty required 
by law, but this afforded no reason 
to release the sureties from liabil- 
tty). 

Oo. Mowbray v. State, 88 Ind.. 324; 
Evart v. Postal, 86 Mich. 325, 49 
NW 53; Gloster v. Harrell, 77 Miss, 


793, 23 S) 520, 941, 27 S 609; War- 
ren v. Philips, 30 kBarb:  GN:., a.) 
646. 

[a] Approval by council without 


formal resolution sufficient.—Evart yv. 
Postal, 86 Mich. 325, 49 NW _ 53. 

{b] Approval by resolution in- 
stead of by ordinance does not re- 
lease the obligors from liability 
thereon. Gloster yv. Harrell, 77. Miss. 


‘valid at common law, 


793, 23 S520; 9425-27 S* 609. 

[c] Fa‘lure to indorse approval of 
the sureties on the bond does not re- 
lease them from liability thereon. 
ee v. Philips, 30 Barb, (N. Y.) 

{d] That an official bond is not 
approved until after the death of the 
surety thereon does not affect its 


My nase Mowbray v. State, 88 Ind. 
93. Oakland v. Snow, 145 Cal. 419, 


78 P 1060; State v. Frentress, 37 Ind. 
A. 245, 76 NE 821; Newburyport v. 
Davis, 209 Mass. 126, 95 NE 110. 

[a] By mayor and board of alder- 
men.—Although the statute and ordi- 
nance required bonds to be given sat- 
isfactory to, and approved by, the 
mayor and board of aldermen, a bond 
for the faithful performance of duties 
of treasurer of a municipality is 
even though 
not so approved. Newburyport v. 
Davis, 209 Mass. 126, 95 NE 110. 

$4. Seaside v. Oregon Surety, etc., 
Co., 87 -Or. 624, 171 P 396. 

25. Seaside v. Oregon Surety, etc., 
Co., supra. 

{a] That the money anvropriated 
by the city treasurer to his own use 
passed through the vaults of a bank 
of which he was cashier did not ren- 
der the funds not a subject of lar- 
ceny within his official bond securing 
against larceny. Seaside v. Oregon 


purer etes! (Cot, 187 "Or, 624, 007i ie 
96. Lake Charles y. Carlson, 145 


Way Lvs WS PyeS i877. 

[a] Bona must be read in the 
light of the law under which it was 
required and received. Lake Charles 
v. Carlson, 145 La. 137, 81 S 877. 

97. Cal.—Priet v. De la Montanya, 
85 Cal. 148, 24 P 612; Lawrence v. 
Doolan, 68 Cal. 309, 5 Pp 484, 9 P 159. 

Colo..—Orman v. Pueblo, 8 ‘Colo. 292, 
6 PP gait: 

Ky.—Equitable Surety Co. v. New- 
port, 194 Ky. 363, 238 SW 1048. 

N. C.—Daniel v, Grizzard, 117 N. C. 
105, 23 SE 93. 

Ont.—Arnprior v. U. S. Fidelity, 
etc., Co., 4 OntWN 1426, 24 OntWR 
718, 12 DomLR 630 [app allowed on 
other grounds 30 Ont. L. 618, 5 Ont 
WN 947, 20 DomLR 929 (app dism 
31 Can. 8S. C. 94, 21 DomLR 343) }/¢ 

[a] Rule applied.—Although a 
register of deeds was not, at the time 
his bond was given, liable for his 
failure to index the registry of a 
mortgage, yet, where he remained in 
office after the passage of a statute 
rendering him liable therefor, the 
sureties on his bond are also liable. 
Daniel v. Grizzard, 117 N. C.-105, 23 
SE_.93. 
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character, and therefore belong to and are nat- 
urally connected with the office.*® 

[§ 1224] d. Time during Which Bond Operative. 
The general rule is that sureties are liable only for 
a breach of official duty committed by their prin- 
cipal during the term of office for which the bond 
was given.®® They are not liable for breaches com- 
mitted by their principal oceurring during a pre- 
ceding term of which he was the incumbent;* but 
the presumption is that a shortage shown to exist 
in a certain term is presumed to have occurred 
during that term, and the burden is on defendant 
of showing that it was created during a prior term? 
and the report of an officer made at the end of the 
term will be taken as true as against him as a bal- 
ance then on hand, and the sureties on his bond 
for a succeeding term are lable for a failure on 
his part to account for it. The general rule, how- 
ever, may not apply because of special stipulations 
in the bond itself. And in a number of jurisdic- 
tions the rule is subject to the further limitation 
that obligors on an official bond are liable for 
default of the principal occurring after the ex- 
piration of his term of office, whether holding over 
until his successor is qualified,® or holding over for 
a second term without reappointment® or under re- 


election for which he fails to give a new bond.” It™ 


has, however, been held that, where the statute 
provides the time at which an office shall be filled 
by election or appointment and a bond is given for 
the unexpired term of such office, such bond is not 
a continuing bond securing the town against a de- 
faleation of a treasurer during a succeeding term.® 
And the general doctrine® is flatly denied in some 
jurisdictions.’° It has been held that sureties are 


98. Equitable Surety Co. v. New- 3. 
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Cicero v. Grisko, 240 Ill. 


» 
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Hei 
not liable for a default of the officer occurring be- 
tween the date of signing and the date of acceptance 
of the bond.!!_ Where a bond given by a guaranty 
company to guard against fraud of a city treasurer 
stipulates that the liability of the company shall be 
limited to such losses as occur during the continu- 
ance of the bond, or any renewal thereof, and dis- 
covered during such continuance, or within six 
months thereafter, or within six months from the 
retirement of the treasurer from the service of 
the city, and that no two bonds shall be operative 
at the same time, the company is not liable under 
the original bond for any loss not discovered for 
more than six months after its expiration, although 
discovered within six months of the dismissal of the 
employee, and during the continuance of a subse- 
quent bond.12 Where the tenure of office of an offi- 
cer was one year and until his successor should 
be elected and qualified, a recital in the bond that 
he ‘‘was, at the last annual election, duly elected 
to the office for the next ensuing year’’ limits the 
responsibility of the sureties to his official conduct 
during his current term, but not during twelve eal- 
endar months only.‘ 

[§ 1225] e. Failure To Pay Premiums. A surety 
on a bond, which has been extended by renewal cer- 
tificates, who has carried the premium on his books 
as a claim against the city and has made no effort 
to secure the cancellation of the bond for a failure 
to pay such premium, cannot claim the right of 
forfeiture after its liability has acerued.'4 ' 

[§ 1226] f. Acts Constituting Breach. The con- 
dition of official bonds is usually that the officer 
shall honestly and faithfully perform his official 
duties,’®> and, with municipal treasurers or trustees 


220. | bond). 


12. 


port, 194 Ky. 363, 238 SW 1046. 

[a] Duties held to be fairly within 
office.—An appointment as municipal 
sanitary inspector conferred upon a 
town police officer does not add to his 
duties so as to nullify a bond of 
fidelity insurance executed by a guar- 
anty company for the faithful per- 
formance of his duties as chief of 
police where the work as sanitary in- 
spector was something fairly within 
police duties. Arnprior v. U. S. Fidel- 
ity, etc., Co., 4 OntWN 1426, 24 Ont 
WR 718, 12 DomLR 630 [app allowed 
on other grounds 30 Ont. L. 618, 
OntWN 947, 20 DomLR 929 (app dism 
31 Can, S, C. 94,%21 -DomLR. 343). 

99. Hubert v. Mendheim, 64 Cal. 
213, 30 P 683; Priet v. De la Montan- 
ya, .3 Calvi Unrep: Casi 1225 22.9) alta; 
Com. v. Hinson, 143 Ky. 428, 136 SW 
912, LRA1917B 139, AnnCas1912D 291; 
Paducah v. Cully, 9 Bush (Ky.) 323; 
Detroit v. Weber, 29 Mich. 24; Hobo- 
ken v. Kamena, 41 N. J. L. 435. 

1. Detroit v. Weber, 29 Mich. 24; 
Mann v. Yazoo City, 31 Miss. 574; 
Hoboken v. Kamena, 41 N. J. L. 435. 

[a] fFliustration—When a_ city 
treasurer who was a defaulter in the 
previous years of his official exist- 
ence is elected his own successor and 
gives a new bond, the sureties on 
such bond can be held liable only for 
his failure to perform his official 
duties during the time he holds office 
under his last appointment. Hoboken 
v. Kamena, 41_N. J. L. 435. 

[b] ‘Where the principal has held 
the office for preceding. terms, the 
subeties’ liability is to be determined 
by considering the term for which 
they were sureties by itself, precisely 
as if he had succeeded some other 
person, and then requiring them to 
account for all the public money that 
came to his hands during that term. 
Detroit v. Weber, 29 Mich, 24. 

2. See infra § 12386. 


88 NE 478; Morley v. Metamora, 78 
Ill. 394,:20 AmR 266. ‘ 

{a] Thus, it is no defense, in an 
action to recover from such sureties 
for a loss resulting from the failure 
of a bank in which city funds were 
deposited, that the bank was insolv- 
ent before defendants became sure- 
ties and that the greater portion of 
the loss occurred during a previous 
term. Cicero v. Grisko, 240 Ill. 220, 
88 NE 478. 

4 Waters’ App., 10 WklyNC (Pa.) 
146 (where it was held that a pro- 
vision in the bond binding the prin- 
cipal and sureties for subsequent 
terms was a lawful condition to the 
obligation). 

5. Cuthbert v. Brooks, 49 Ga, 179; 
Grand Haven v. U. S. Fidelity, ete., 
Co., 128 Mich. 106, 87 NW 104; Baker 
City v. Murphy, 30 Or. 405, 42 P 183, 
35 LRA 88; Wheeling v. Black, 25 W. 
Va. 266. 

[a] Limitation of doctrine.—The 
liability of a surety will extend in 
such a ease only for a reasonable 
time after the expiration of the term 
of office of the official. Camden y. 
Greenwald, 65 N. J. L. 458, 47 A 458. 

6. Laurium v. Mills, 129 Mich. 536, 
89 NW 3862. 

7. Lynn v. Cumberland, 77 Md. 
449, 26 A 1001; Hart v. Guardians of 
Poor, 33 Legint (Pa.) 329. 

& Dunn v. Foraker, 44 Okt. 213, 
144 P 353. 

9. See supra text and note 99, 

10. Montgomery v. Hughes, 65 
Ala. 201; Ballard v. Thompson, 21 
Wash. 669, 59 P 517. 

11. Grand Haven vy. U. S. Fidelity, 
ete., Co., 128 Mich. 106, 87 NW 104. 
But see Sumter v. Lewis, 44 S. C. L. 
171 (holding that, in an action on the 
bond of a city treasurer, the sureties 
are responsible for money received by 
the treasurer belonging to the cor- 
poration before the execution of the 


Brunswick v. Harvey, 114 Ga. 
733, 40 SE 754. 

13. Fond du Lac v. Moore, 58 Wis. 
170, 15 NW 782 (holding, however, 
that such limitation cannot extend to 
the obligation imposed by the condi- 
tion of the bond to pay over to his 
successor all moneys in his hands or 
for which he is accountable as treas- 
urer at the expiration of his term, 
although demand for such payment is 
not made until after his term has 
expired). 

14. American Surety Co. v. Stin- 
nett, 78 Okl. 31, 188 P 1060. 

15. Adtna Casualty, ete, Co. v. 
North Little Rock, 157 Ark. 291, 248 
SW 294; Woodland v. Leech, 20 Cal. 
A. 15, 127 P 1040; Sauer v. Madison- 
ville, dd) (Oh. Cir. Ct N.-S.5360e 30uOh. 
Cir. Ct. 681, : 

[a] Faithful performance of duties 
of office.—(1) Collecting and disburs- 
ing assessment funds under an im- 
provement ordinance are not duties 
imposed by, or pertaining to, the 
office of village clerk under the stat- 
ute, for the embezzlement of which 
the sureties on his official bond con- 
ditioned that he “shall faithfully per- 
form the duties of the office of clerk,’ 
are liable. Sauer v. Madisonville, 11 
Oh. Cir. Ct. N. S, 369, 30 Oh. Cir: Ct. 
681. (2) In view of a statute provid- 
ing for the election of collectors of 
improvement districts by the respec- 
tive boards of improvements in all 
municipalities except in the cities of 
Little Rock and Pine Bluff, the clerk 
and the city collector of North Little 
Rock was not collector of improve- 
ment districts in such city, and bond 
given for faithful performance of his 
duties to the city did not cover a 
defalcation of funds belonging to im- 
provement districts collected by him. 
Afitna Casualty, etce., Co. v. North 
Little Rock, 157 Ark. 291, 248 SW 
294. (3) Where the Municipal Cor- 


For later cases, developments and changes in the law see cumulative, Annotations, same title, page and note number, — 
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having custody of public moneys, that they shall 
give a just account of all moneys received and pay 
over all balances due, under which it is well es- 
tablished that he must comply with all statutory 
requirements.1® 

Particular acts held to breach bond: Assault by 
marshal in making arrest;!7 depositing city funds 
in banks without an express agreement for interest 
and accepting the interest credited,® or making 
noninterest-bearing deposit, where neither the gen- 
eral laws nor the charter require putting the city’s 
money on deposit at interest;!®° drawing a warrant 
for the payment of a claim not allowed by the 
council or for a larger amount than allowed, ob- 
taining the money thereon and appropriating it 
to his own use;*° drawing a warrant, where a valid 
claim has been allowed payable to the creditor or 
bearer, and then instead of delivering it to the 
creditor presenting it himself for payment, obtain- 
ing the money and converting it to his own use;*! 
failure of a register of deeds to index’ the registry 
of a mortgage;*? failure to pay over money to his 
successor, collected from gambling houses and 
brothels, received by virtue of his office;** failure 
to pay over taxes collected to the treasurer of the 
board of education in violation of a statute requir- 
ing it;*4 levy on the goods of one person under an 
execution or other process against the goods of 
another;?> loaning funds without sureties contrary 
to the statute;*® payment of an illegal warrant, 
knowing it to be illegal, out of money set apart 
for the payment of a warrant substituted for it;*7 
procuring money to be paid him when nothing was 
due him from the city;°* retaining commission in 
excess of amount to which officer was entitled ;*9 
unlawful arrest;°° unnecessary and illegal punish- 
ment by a police officer.** 

Particular acts held not to breach bond: Assent- 
ing to an assignment of party of city contractor’s 
elaim without authority ;** drawing by a city treas- 
urer of city moneys from the state treasury to 
reimburse himself for moneys advanced to the city 
from his private funds;** failure of members of the 
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board of public works to seek an appropriation with 
which to repair defective sidewalks;**+ failure to 
account for money forcibly taken by robbers;*° mere 
failure of a city treasurer to place the city moneys 
in a repository designated by ordinance;** negli- 
gence of a ward inspector in overseeing the con- 
struction of improvements ;37 remitting penalties and 
interest by the board of commissioners of a city 
under a valid ordinance authorizing them to do 
so;°> withdrawing money for payment of an .as- 
sistant under authority of ordinance.*® When 
claims have been duly audited and ordered paid 
by the city council, the mayor is under no legal 
or moral obligation to overrule its decision, and 
may rely on the action of the council, and sign 
warrants for the payment of such claims, and will 
not be liable on his official bond, unless he acts in 
bad faith, fraudulently, or corruptly.*° And a city 
treasurer is not lable on his bond for the mere 
sale, assignment, and delivery of bonds pursuant 
to an agency vested in him by ordinance, but is 
liable only in his individual character as agent of 
the city council.4! 

[§ 1227] g. New Bond. Where an officer during a 
single term of office either pursuant to statutory 
requirement, or in obedience to lawful order, gives 
a second official bond of like condition with the 
first, and no order is made discharging the sureties 
on the first bond, all the sureties on both bonds 
are equally liable for official default during that. 
term.*? But where successive bonds which provided 
for continuing liability are given by the same sure- 
ties for the faithful performance of the duties of 
a certain municipal officer, these bonds are substi- 
kh in their nature, and not cumulative.*3 

[§ 1228] h. Power of Council To Satisfy Bond. 
iors “the statute expressly says that a bond shall - 
remain a lien on the property of those who have 
executed it until its conditions are fully satisfied, 
the council has no power, express or implied, to sat- 
isfy it without consideration and to deprive’ the 
corporation of the security which. the. statute in- 
tended to give it.*4 


poration Act authorizes the marshal 
to collect license taxes and another 
section as amended empowers the 
trustees by ordinance ‘to direct the 
treasurer to make such collections, 
the city marshal may collect license 
taxes until the trustees by ordinance 
direct the city treasurer to act as 
collector, and after such direction the 
marshal’s sureties are not liable for 
collections by him on a bond condi- 
tioned upon his faithfully executing 
and performing the duties of his 
office. Woodland v. Leech, 20 Cal. A. 
15, 127 P 1040: 

16. Cicero v. Grisko, 240 Ill. 220, 
88 NE 478; Burns v. Nashville, 142 
Tenn. 541, 221 SW 828; Printice v. 
Nelson, 184 Wis. 456, 114 NW a 
Bruce County v. Cromar, 22 U. C. Q. 
B. (Ont.) 321. 

17. Riter v. Neatherly, (Tex. Civ. 
A.) 157 SW 439. 

[a] Since it devolved upon the 
city marshal to determine whether an 
offense had been committed, his sure- 
ties are liable for an assault com- 
mitted by him while making an arrest 
for disturbing the peace, where he 
assumed to act in his official capacity. 
Riter v. Neatherly, (Tex. Civ. A.) 157 
SW 439. 

18. mod v. Stiles, 232 Mass. 341, 
122 NE 4 

19. Lowell v. Stiles, supra. 

20. Greenville v. ‘Anderson, 58 Oh. 
St. 463, 51 NE 41. 

21. Greenville v. Anderson, supra. 

22. Daniel v. Grizzard, 117 N. C. 


105, 28 SE 93. 
23. Philipsburg v. Degenhart, 30 


Mont. 299, 76 P 694. 


24, Anderson v. Blair, 118 Ga, 211, 
45 SE 28. 
25. Frenkenstein v. Cummisky, 46 


Misc. 485, 92 NYS 708. 
26. Macoupin County v. Crawford, 
156 Til. A. 170. 
27. Priet v. De la 
Cal. 148, 24 P 612. 
28. Armington v. State, 45 Ind. 10. 
29. Brown v. Amarillo, (Tex Civ; 
A.) 180 SW 654. 
30. Connelly v. American Bonding, 


Montanya, 85 


etc., Co., 1138 Ky. 903, 69 SW 959, 24 
Kyl 714. 
81. Connelly v. American Bonding, 


ete., Co., supra, 

32. Pittsburgh-Buffalo Cos v. 
Schmidt, 236 Pa. 569, 85 A 20, 

33. Hoboken v, Kamena, 41 N. J. 


Ty, 436. 

34. maylor v. Manson, 9 Cal. A. 
382, 99 P 410. 

35. Healdsburg v. Serre 113 
Cal. 205, 45 P 337, 33 LRA 4 


36. Hoboken v. eanany « 41 Ne Si 
L. 435. 

87. Erie v. Englehart, 50 Pa. 
Super. 378. 


38. Burns v. Nashville, 142 Tenn. 
541, 221 SW 828. 

39. Newport v. Lohstroh, 171 Ky. 
700, 188 SW 761. 

40. Peo. v. Hudson, 109 Ill. A. 6. 

41. State v. Hauser, 63 Ind. 155. 

42. Loyd v. Ft. Worth, 82 Tex. 
249, 17 sw 612; Set Sha v. Boyle, 24 
Gratt. (65 Va.) 2 

[a] Giving ar new bond by 
assessor, pursuant to a statute, does 
not release the sureties on the bond 


already existing from liability for de- 
fault of the principal to that date. 
Loyd v. Ft. Worth, 82 Tex. 249, 17 
SW 612. 

43. Newburyport v. 209 
Mass. 126, 131, 95 NE 110, 

“The bonds are not cumulative, but 
substitutional in their nature. ae 
often happens that when a new bond 
is given voluntarily and unquali- 
fiedly, not in aceordance with a re- 
quirement of statute, ordinance or 
by-law, but by reason of agreement 
or in response to demand or on ac- 
count of changed conditions or in 
other ways without compulsion it is 
held to be concurrent with previous 
like obligations, . But these bonds 
were given by the incumbent of a 
public office which by law must be 
filled by an annual election, It re- 
quires plain and definite language to 
extend liability beyond the term of 
office for which the bond is given. 
When expressly continuing to future 
official terms, the nature of the sure- 
ties’ liability on such obligations is 
such that it ought not to be stretched 
beyond its fair import. It was an 
implied condition growing out of the 
character of the offices held, and the 
general provisions of law touching 
them, that a new bond executed, de- 
livered and approved by the proper: 
authorities upon a new _ election 
should put an end to liability upon 
the old bond for defaults accruing 


Davis, 


thereafter.” Newburyport v. Davis, 
supra. 
44. Syracuse v. Roscoe, 66 Misc. 


317, 123 NYS 403. 


728 [43 C.J.] 
[§ 1229] i. Actions**—(1) Necessity of Demand. 
In some jurisdictions it is held that, as the custody 
of public funds by municipal officers partakes of 
the nature of a bailment for hire, a demand for 
payment is a condition precedent to a right of 
action on the bond.t® But where a specific duty is 
imposed on a treasurer in charge of public funds 
to pay over the balance in his hands to a successor 
upon qualification of the latter without the pre- 
liminary of a demand, no demand is necessary to 
create a breach of his bond or to enable suit 
against his sureties.** \ 

[§ 1230] (2) Defenses.*® The statute of limita- 
tions presents a good defense, although the fraud 
complained of was concealed and pot discovered 
within the statutory period,*® and so does the fact 
that the officer was, by an ordinance of the city, 
entitled to receive as compensation one sixth of 
all moneys collected by him, whereas he had only 
retained one tenth, and that the difference would 
more than counterbalance the amount he was 
charged with having embezzled.°° It has also been 
held a good defense in favor of one surety that he 
belonged to a class prohibited by statute from act- 
ing as sureties.54 The following, however, are not 
good defenses: Negligence of one officer, making 
possible the misconduct or delinquency of another,°? 
as for instance in not discovering the defaleations 
which constitute the breach of the bond,°* or publi- 
eation of a report that the delinquent official’s 
accounts are satisfactory®* even though the duty of 
examining and inspecting such office is impoSed on 
such other officer by statute,°> or in not informing 
the sureties thereof on discovery;°° the inerease of 


45. Enforcement of official bonds | Mass. 126, 95 NE 110; Newburyport 
eonerely. see Officers [29 Cyc zyao dete Mut. L. Ins. Co., 197 Mass. 
1462]. 596, 
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‘ [§§ 1 
official duty or responsibility during incumbency ;°* 
a secret contract between the municipality and the 
official authorizing him to use the funds of the 
city ;°5 that the municipal officers suing on the bond 
are not rightfully in office;5® and that there was no 
vacancy when a successor to the officer whose bond 
is sued on was appointed, it appearing that the 
appointment was made with the latter’s acqui- 
escence.*° So where one of the sureties on an official 
bond given by a city officer was also mayor of the 
city, who had concurrent power with the recorder 
to approve such bonds, his knowledge of a fact tend- 
ing to invalidate it could not bind the city, as the 
fact that he was a party to the bond would preclude 
him from acting officially in regard to it.64 A reso- 
lution passed by a city council relating inter alia 
to the salary of the city treasurer, and providing 
that the city should ‘‘furnish’’ his bond, which 
was required by law, amounted only in legal effect 
to a vote by the council that the city should pay 
the premium on such bond as authorized by statute, 
and neither such resolution nor the fact that the 
city paid the premium charged by a surety company 
for becoming the treasurer’s surety on his bond 
rendered such bond invalid as against the surety 
company because of false or fraudulent statements 
in the application of the company which was made 
by the treasurer in his own name and _ behalf.® 
Sureties cannot set up as a defense that a default- 
ing officer replaced the amount of the defaleation 
with the proceeds of unauthorized notes issued by 
him in another eapacity,®* nor can a defect in the 
title of a suecessor to an office, owing to the failure 
of his official bond to conform to the statute, be 
Tate that he would faithfully dis- 


charge his duties. If such had been 
the purpose, there would have been 
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Summary enforcement of. official 
pond see Officers [29 Cyc 1463]. 


46. Cameron v. Hicks, 65 W. Va. 
484, 68 SE 832, 17 AnnCas 926. 
47. Cicero v. Grisko, 240 Ill. 220, 


88 NE 478; Printice v. Nelson, 134 
Wis. 456, 114 NW 830. 

[a] Money lost by failure of bank 
of deposit.—An action on the bond of 
the treasurer of a chartered town to 
recover money which the treasurer 
received as such, and failed to pay 
over to his successor in Office, be- 
cause of the failure of the bank in 
which the money had been deposited, 
may be brought without first making 
a demand for the fund. Cicero’ v. 
Grisko, 240 Ill. 220, 88 NE 478. 

48. In actions on official bond gen- 
erally see Officers [29 Cyc 1465]. 

49. Grimshaw ve Wilmington, 5 
Del. Ch. 183. 


50. Bucte v. Cohen, 9 Mont, 435, 
24 P 206. 
51. Fond du Lac v. Moore, 58 Wis. 


170, 15 NW 782. 
62. Ga.—Anderson v. Blair, 121 Ga. 
120, 48 SE 951, 2 AnnCas 165. 
Ky.—Bankers’ Surety Co. v. New- 
port, 162 Ky. 473, 172 SW 940. 
Mass.—Newburyport v. Davis, 209 
Mass. 126, 95 NE 110. 
ap eens, petrolt v. Weber, 26 Mich. 
N. J.—Newark v. Stout, 52 N. J. L. 
35, 18 A 943. 
Oh.—Greenville y. Anderson, 58 Oh. 
St. 463, 51 NE 41. 
Tex.—Britton v. Ft. Worth, 78 Tex. 
227, 14 SW 585. 
Wash.—Hillyard vy. Carabin, 96 
Wash. 366, 165 P 381. 
eres One. v. Lang, 20 Ont. 42, 
541. 
53.. Ga.—Anderson v. Blair, 121 Ga. 
120, 48 SE 951. 
Ky.—Bankers’ Surety Co. v. New- 
port, 162 Ky. 473, 172 SW 940. 
Mass.—Newburyport v. Davis, 209 


175 Mass. 400, 56 NE 575. 

eee v. Weber, 26 Mich. 
~ YTex.—Britton v. Ft. Worth, 78 Tex 
227, 14 SW 585. 

Wash.—Hillyard v. Carabin, 96 
Wash. 366, 165 P 381. 

{a] City’s funds in payment of 
premiums.—The negligence of the 
auditing officers of the city in no 
sooner discovering that the treasurer 
had made use of the city’s funds in 
payment of the premiums is not 
available as a defense in an action by 
the city to recover the funds so mis- 
appropriated. Newburyport v. Fidel- 
ity. Mut. L.) Ins. Co., 197 Mass, 596, 
84 NE 111. 

[b] Itis uncumbent upon the sure- 
ties to keep a watch on their princi- 
pal for the protection of the city 
rather than the duty of the city to 
keep such watch for the benefit of the 
sureties, Britton v. Ft. Worth, 78 
Tex, 227, 14 SW 585. : 

{[c] What does not amount to in- 
ducing sureties to sleep on their 
rights.—Neither the sending of copies 
of the town book to the sureties of 
the town treasurer, nor the accept- 
ance by the town meeting of the re- 
ports of the auditor and treasurer as 
therein set forth, can be construed as 
a representation by the town that the 
statements of the reports are true, 
or as an inducement to the sureties 
to sleep upon their rights. Winthrop 
v. Soule, 175 Mass. 400,56 NE 575. 

54 Anderson v. Blair, 121 Ga, 120, 
48 SE 951. 

55. Bankers’ Surety Co. v. New- 
port, 162 Ky. 4738, 172 SW 940; Com. 
v. Date, 89" Ky, 587) ps" Siwy wis. ee 
KyL 1. 

{a] Beason for rule.—‘‘The Com- 
monwealth, in investing the Auditor 
and Secretary of State with the 
powers above-mentioned, did not do 
so as a guaranty to the sureties of 


no need of Tate’s giving security for 
the faithful discharge of his duties; 
but the power was given to them as 
an additional guaranty to the people. 
Hence, the law required Tate to give 
bond, with sufficient sureties, that he 
would faithfully and diligently dis- 
charge his duties; and, not being sat- 
isfied with this security alone, addi- 
tional safeguards were thrown around 
his official conduct in the way of pre- 
venting his stealing, and speedily de- 
tecting the same, as additional secu- 
rity to the people; and, as still an ad- 
ditional ‘security to the people, bond, 
with sufficient sureties, was reauired 
of the Auditor that he would faith- 
fully and _ diligently discharge his 
duties.” Com. v, Tate, 89 Ky. 587, 
602, 18 SW 118, 12 KyL 1 [quot Bank- 
ers’ Surety Co. v. Newport, 162 Ky. 
473, 172 SW 940, 941]. 

56. Newark v. Stout, 52 N. J. L. 
35, 18 A 9435 Meaford v. Lang, 20 Ont. 
42, 541, 

57. Beverley Tp. v. Barlow, 10 U. 
(SCORN TS? Pili 
eee Manley v. Atchison, 9 Kan. 

59. Natchitoches v. Redmond, 28 
La, Ann. 274, 
shee Mowbray v. State, 88 Ind. 

61. Stevenson v. Bay City, 26 
Mich. 44, 

62. Attna Indemnity Co. v. Haver- 
hill, 142 Fed. 124, 73 CCA 342. 

63. Newburyport v. Davis, 209 
Mass. 126, 131, 95 NE 110. 

“That he succeeded in temporarily 
concealing his shortage by proceeds 
of notes in the name of the city, 
which he in fact had no right to 
issue, does not affect the character of 
his initial embezzlement. The essence 
of the transactions cannot be changed 
in this way. All that he did was in 
violation of his duty as treasurer.” 
Newburyport v. Davis, supra. 
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inquired intv in an action on the bond of his prede- 
cessor for failure to pay over money in his hands 
to the former.°t An unauthorized direction by a 
city council to a treasurer to deposit city funds in 
a certain bank will not absolve the officer or his 
sureties from loss through the failure of the desig- 
nated depositary.°> And that one of the sureties 
on a village treasurer’s bond was a village trustee 
and hdd the active management of the bank in 
which the treasurer deposited the village funds, 
and should have had knowledge of the financial situ- 
ation of such bank, cannot relieve the treasurer or 
the sureties from lability for the loss of funds 
through the failure of such bank.®¢ 

[§ 1231] (3) Parties.’ There is a want of uni- 
formity of rules in the various states as to the 
proper parties to bring actions on bonds of munici- 
pal officers, caused chiefly by codes of practice. In 
some states, the common-law rule that the action 
must be brought in the name of the obligee for the 
use of the party aggrieved prevails.°& In .others 
suit must be brought in the name of the party in- 
jured.°® Where an official’s bond is joint and sev- 
eral, it is optional with the municipality to sue or 
refrain from suing such of the parties as it desires.”° 
And where a party aggrieved may recover on the 
bond, the city is not a necessary party, although 
it refuses to join in an action for the benefit of 
the person injured by the wrongful acts.“t An offi- 
cer, on the official undertaking or bond executed 
by him, may be sued jointly with his surety for 
damages resulting from misconduct in office, if 
the stipulations of the instrument cover the situa- 
tion involved;*? but, although the requirement that 
an official ‘‘give a bond’’ does not necessarily mean 
that he must sign it, or that his signature is essen- 
tial to its validity, unless he does sign it he is not 
directly liable upon it as a matter of contract.7? A 
city is not a mere trustee of bonds deposited with 

64. State vy. Fahey, 108 Md. 533, 70. 
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it by publie contractors, and hence it may without 
joining the contractors sue the officer who misap- 
propriated them and the surety on his bond,’* al- 
though the contractors may join with the city as 
plaintiffs under a statute declaring that all persons 
having an interest in the subject of an action and 
in obtaining the relief demanded may be joined as 
plaintiffs.7> A bond guaranteeing the municipality 
against the dishonesty only of the treasurer, in 
which he does not join, not being the statutory bond, 
does not authorize a joint action against him and 
his sureties.”° 

[§ 1232] (4) Declaration or Complaint.’’ - Since 
a bond, purporting to be an official bond, given 
when not required by the law, has no legal effect, it 
would seem to be necessary that the complaint 
should properly plead the legal necessity for the 
undertaking deseribed in the complaint.72 Where 
lability depends upon prescribed municipal rules or 
regulations, recovery cannot be had unless such 
rules or regulations are pleaded.?9 It is not neces- 
sary to allege that the officer took the oath of office, 
if it appears that he entered upon the duties of the 
office, and when so acting broke any of the con- 
ditions of the bond,®® and the petition is not defec- 
tive for failing to allege specifically that the bond 
was approved by the city couneil.8! And under a 
statute providing that recovery in actions on official 
bonds shall not be lmited by the amount of the 
penalty named in the bond, the petition need not 
allege that the council by ordinance fixed a penal 
sum to be named in the bond, since plaintiff, if en- 
titled to recover, is not limited by the amount of 
the penalty in the bond.*? 

Breach of bond. The presumption of law being 
in favor of the legality of the acts of an officer, the 
allegations charging him with a violation of his 
duties must clearly show such violation.£? Where 
the bond sued upon is conditioned for the faithful 


the bond was the officer. Clayton vy. 


70 A 218. 

65. Camp v. Birchett, 143 Va. 686, 
126 SE 665, 129 SH 324. 

66. Bath v. McBride, 81 Misc. 618, 
142 NYS 1014. 

67. In action on official bond gen- 
erally see Officers [29 Cyc 1463, 


he 
Fla.—Orlando -v. Gooding, 34 
Fin. "944, 15 S 770. 
107 Ga. 


Ga.—Alexander Vv. 
745, 33 SH 657. 

Tll.—East St. Louis v. Flannigan, 
26 Ill. A. 449 [app dism 131 Ill. 444, 
23'NE 645]. 

Nebr.—Hrabak vy. Dodge, 62 Nebr. 
591, 87 NW 358. 

N. C.—Warrenton y. Arrington, 101 
WN, C. 109,-7 SH..652. 

{a] Harmless error.—Joinder of 
the state is, under the code system 
of North Carolina, harmless error, as 
judgment may be rendered in favor 
of the party entitled. Warrenton v. 
Arrington, 101 N. C. 109, 7 SE 652. 

{b] Although the money must 
ultimately be paid to a single school 
district within the limits of which a 
village is confined, the municipality 


Ison, 


‘can maintain an action against its 


defaulting treasurer and his bonds- 
men to recover license moneys col- 
lected by such treasurer. Hrabak v. 
Dodge, 62 Nebr. 591, 87 NW 358. 

69. Somerville v. Wood, 129 Ala. 
369, 30 S 280; Auburn Bd. of Educa- 
tion v. Quick, 99 N. Y. 138, 1 NE 533; 
Moodey v. Shaw, Tapp. *(Oh.) 330; 
Lester y. Trail, 85 W. Va. 386, 101 
SE 732, 

[a] Bonds given by collectors to a 
treasurer cannot be sued upon by the 


' treasurer or his successor, but action 


must be brought in the name of the 

corporation only. _Moodey v. Shaw, 

Tapp. (Oh.) 330, ‘ 
, 


142 NYS 1014. 

[a] Liability of a surety on a 
village treasurer’s bend conditioned 
that the treasurer should faithfully 
execute the duties of his office and 
properly account for and turn over 
all moneys or other property of the 
village received by him was not les- 
sened by representations to him 
prior to executing the bond by an- 
other surety that the bond in ques- 
tion did not cover a particular fund, 
but that that fund was covered by 
another bond, although the surety 
making such representations was a 
village trustee, and also part owner 
of the bank in which the funds were 
expected to be deposited. Bath v. 
McBride, 81 Misc. 618, 142 NYS 1014. 

71. Com. v. Teel, 111 SW 340, 33 
KyL 741. 

72. Askay v. Maloney, 92 Or. 566, 
TO Banco os 


73. Askay v. Maloney, supra. 
74, National Surety Co. v, Louis- 
ville, 165 Ky. 38, 176 SW 364. 


75. National Surety Co, v. Louis- 
ville, supra. 

G6. Brunswick v. Harvey, 114 Ga. 
733, 40 SE 754. 

77. In action on official bond gen- 
erally see Officers [29 Cyc 1466]. 

78. Clayton v. Martin, 7 Ala, A. 
190, 60 S 963; Askay v. Maloney, 92 
(Ghee IHR, BUY/Ey tee CER 

[a] Complaint held  sufficient.— 
Under a statute authorizing the coun- 
eil of towns to declare by ordinance 
the officers thereof, a complaint, in 
an action by a town on the bond of 
its marshal, which alleges that the 
marshal was elected marshal under 
an ordinance, and that the bond was 
given pursuant to an ordinance, 
shows that there was such an office 
as marshal and that the principal in 


Martin, 7 Ala.-A. 190, 60 S 963. 

79. District of Columbia v. Petty, 
31 App.«. (D:) C-)- 156.) Lafé -229\) Wags! 
593, 33 SCt 881, 57 L. ed. 1348]. 

[al In pleading municipal ordi- 
nances, it is sufficient to set forth 
their provisions in substance; but 
they must be ecarefully identified in 
order that they may be found with- 
out difficulty. District of Columbia 
v. Petty, 37 App. CD, Cy) 156 pati 229 
U. S, 5938, 33 SCt 881, 57 L. ed. 1343], 
See generally supra §§ 928-931. 


80. Mowbray v. State, 88 Ind. 324. 
Sl. Com, v, Teel, 111 SW 340, 33 
KyL 741. 


82. Com. v. Teel, supra. 

83. Ala.—Tuskaloosa v. Lacy, ° 3 
Ala. 618. 

Cal—Hubert v. Mendheim, 64 Cal. 


21 aan sGiolor ‘ 

Ky.—Com. v. Teel, 111 SW 340, 33 
KyL 741; Connelly v. American 
Bonding, etc., Co., 113 Ky. 903, 69 
SW 959, 24 KyL 714. 

La.—Lake Charles y. Carlson, 146 
La. 12%, 81S 877, 

Miss.—Robertson v, Sanders, 132 
Miss. 848, 96 S 750 

Ox: —Baker City v. Murphy, 30 Or. 
405, 42 P 133, 35 LRA 88. 

S. D.—Ft. Pierre v. Western Surety 
Co., 38 S. D. 15, 159 NW 869. 

Wis.—Printice y. Nelson, 134 Wis. 
456, 114 NW 820. 

fal Allegations: sufficient.—(1) “It 
is next urged that by reason of the 
pleading of the giving and filing of 
bond and the approval thereof: by 
the president of the village the com- 
plaint must be construed as failing 
to allege any of the other facts es- 
sential to defendant Nelson’s qualifi- 
cation; such, for example, as taking 
the oath of office and filing the same. 
This contention must be overruled, 
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performance of the duties of a particular office, an 
allegation of misappropriation of funds received in 
such office is necessary.®* 

Time. of breach. It must be alleged that the 
breach occurred during the term for which the 
bond was given.®® 

Allegations of demand.** In some jurisdictions, 
it is held that a demand for payment must be al- 
leged,’* but, in the absence of a prescribed or stipu- 
lated form of demand, it suffices to aver any facts 
showing authority in defendant to pay, and a de- 
‘sire on the part of plaintiff for payment, known to 
defendant.’ In such case, it is sufficient to aver 
the making and entry of an order by the town, re- 
quiring payment of the money and notice thereof 
on the part of the officer.S® : 

[§ 1233] (5) Pleas. Pleas which are merely de- 
nials of unessential matters are bad.°° So an aver- 
ment that defendant without authority and in vio- 
lation of duty issued certain certificates of im- 
provements under the corporate seal to a creditor 
of the city, for work done on a contract, is not 
answered by a plea that defendant acted in good 
faith? A plea by the sureties that the munici- 
pality induced and was privy to the misconduct al- 
leged as a breach is good.®* If the breach alleged 
is failure to pay over money as ordered by the coun- 
cil, but there is no averment of unreasonable delay, 
a plea puis darrein continuance for payment of 
such money in obedience to a second order of the 
council is good.®? So where the breach alleged is 
failure to pay over the money as ordered by the 
city council, it is a good plea that the city had never 


if for no other reason, because the 
complaint is not open to such con- 
struction. It is first affirmatively al- 
leged that Nelson was the duly 
qualified treasurer, and the asser- 
tions with reference to his giving and 
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loosa v. Lacy, 3 Ala. 618. 

v. Sanders, 
| Miss. 848, 96S 750 (in an action to 
hold the surety liable on a bond for 
funds received and misappropriated 
by a mayor-commissioner, a certain 


— [§§ 1282- 


issued any warrant authorizing such payment, but 


-on the contrary had forbidden it.°* And where the 


breach alleged was the issue of a certificate of an 
overplus for certain improvements to the ereditor 
of the city, with intent of causing him to be over- 
paid theretor, a plea traversing the allegation of 
delivery to the ereditor is good.?® 

[§ 1234] (6) Replication. Where it is pleaded as 
a defense that the bond was void because the’mayor 
and council of the city were named as obligees, the 
replication alleging that the mayor and council had 
authority to be obligees is a sufficient answer to 
the plea to preclude a judgment for the obligor on — 
his plea.°® 

[§ 1235] (7) Issues and Proof. Where the treas- 


‘urer pays out money without a warrant in violation 


of law, creating a shortage in the official fund, the 
city need not show the manner of misappropriation 
of money in order to recover.%? It is not necessary 
that the city should offer proof of the total amount 
of money received and expended by an alleged de- 
faulting officer, but it may offer evidence that such 
officer had receipted for specific moneys belonging. 
to the city, and had reported lesser amounts to 
the mayor and eity council, thus constituting prima 
facie evidence of the existence of a shortage,®® and 
if such shortages were subsequently made up or ad- 
justed, it«is for defendant to show such facts.9? 

[§ 1236] (8) Evidence1—(a) Presumptions and 
Burden of Proof. In an action on an official bond, 
the burden is on plaintiff to produce the bond or 
prove its covenants.* So the burden is on the city 
to point out and establish specific errors or fraud- 


against a general demurrer, in the 
absence of any application for a more 
specific statement as to how or by 
‘eet a esa a demand was made. 

rintice v. elson, 184 Wis. 456, 11 
NW 830. : 
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filing bond are in another paragraph 
and not set forth as a means by 
which he qualified, but as showing 
that he, together with the sureties 
upon that bond, became responsible 
for his official acts.’ Printice v. 
Nelson, 134 Wis. 456, 459, 114 NW 
830. (2) Complaint held sufficient to 
charge fraud or dishonesty commit- 
ted by the principal during the term 
of his office as tax collector. Lake 
Charles v. Carlson, 145 La. 137, 81 
S 877. 

[b] Arrest without a warrant.— 
(1) The petition in an action on a 
bond of the marshal of a city for an 
arrest by the marshal without a war- 
rant should allege specifically that 
plaintiff was not committing an of- 
fense in the presence of the officer 
at the time of the arrest, and that 
he had not committed a felony for 
which he was subject to arrest, so as 
to show that the officer had no right 
to arrest without a warrant. Com. v. 
Teel, 111 SW 340, 83 KyL 741. (2) 
The petition in an action on the bond 
of the marshal of a city for an un- 
lawful beating of plaintiff while un- 
der lawful arrest should allege that 
plaintiff was not trying to escape 
from the officer, and that he did not 
first assault him, for, if he endeav- 
ored to make his escape, and in so 
doing made an attack on the officer 
and put him in danger of bodily 
harm, the officer was not bound to 
retreat, but had the right to use any 
necessary means for self-defense and 
for the keeping of plaintiff as a pris- 


oner. Com, v. Teel, supra. 
[ec] Where the condition of the 
bond is to perform certain duties 


prescribed by ordinance, and the or- 
dinance is not set out, breaches of 
the condition cannot be shown with- 
out averment of the specific duties 
required by the ordinance. Tuska- 


amount of municipal funds, part of 83. 


which he received by virtue of his 
office and part by acting for the mu- 
nicipal clerk and tax collector, no 
cause of action is stated, unless it is 
expressly averred that the funds or 
some part thereof received in his 
official capacity as mayor-commis- 
sioner were misappropriated and un- 
accounted for). 

85. Hubert v. Mendheim, 64 Cal. 
213, 30 P 638; Baker City v. Murphy, 
30° -Or:) 405; 42° (P1383) 85 “GRA 88" 
Ft. Pierre v. Western Surety Co., 38 
S. D. 15, 159 NW 869. 

[a] Officer holding over.—In an 
action to recover the amount of a 
defaleation that occurred after the 
expiration of the regular term for 
which the official was elected, and 
while he was holding over, it per- 
haps ought to be alleged that the de- 
faulter was not elected his own suc- 
cessor; but where defendant answers 
without raising this point, the com- 
plaint will be held sufficient where it 
alleges that the defaulter’s term ex- 
pired on a certain day, but that he 
contested the election held on that 
day, and refused to surrender the of- 
fice for a certain time during which 
he was a de facto officer. Baker City 
v. Murphy, 30 Or. 405, 42 P 1383, 35 
LRA 88 


86. Necessity for demand see, su- 
pra § 1229. 
87. Cameron v. Hicks, 65 W. Va. 


484, 64 SH 832, 17 AnnCas 926; Prin- 
ee v. Nelson, 134 Wis. 456, 114 NW 

[a] Demand sufficiently alleged.— 
Where a complaint in an action on a 
village treasurer’s bond alleged that 
he had refused to pay over all 
moneys in his hands belonging to the 
village to his successor, in defiance 
of frequent requests by the village, 
it sufficiently alleged a demand as 


Cameron v. Hicks, 65 W. Va. 
484, 64 SE 832, 17 AnnCas 926. 

89. Cameron v. Hicks, supra. 
_ Although inartistic and vari- 
ant from good form, an averment 
that the town, nof its council, made 
an order or passed an ordinance is 
sufficient. Cameron y. Hicks, 65 W. 


Va. 484, 64 SE 832-9 7s Annas 
90. Hoboken vy. Evans, 31 N. J. UL. 


Age Se ae Chadwick, 19 U. Cc. 
i i e ee generally Pleadin 
[3h Cye, 203]. f pigs 
Pia Hoboken y. Evans, 31 N. J. L. 

92: Newark! 'v.(Stout,, 52.°°N: J th, 
35, 18 A 943; Newark v. Dickerson, 45 
Ni Jd G88. 

[a] Willful connivance in miscon- 
duct.—A plea by the sureties on a 
city treasurer’s bond that the.city, 
contriving and intending to injure 
defendants, willfully neglected to ex- 
amine the treasurer’s accounts annu- 
ally, and otherwise permitted, en- 
couraged, induced, and were privy to 
the alleged breaches, is sufficient. 
er v. Stout, 52°N. J. L. 35, 18 A: 

938. East St. Louis v. Renshaw, 153 
Tll. 491, 88 NE 1048, 


94. East St. Louis v. Launtz, 20 
Til. A, 644. 
A Hoboken y. Evans, 31 N. J. L. 
=o Jenness v. Black Hawk, 2 Colo, 


97, Hillyard v. Carabin, 96 Wash. 
366, 266° P $81. 

98. Dickinson vy. White, 25 N. D. 
523, 1483 NW 754, 49 LRANS 362. 

99. Dickinson y. White, supra. 

1. In action on official bond gen- 


oy. see Officers [29 Cyc 1468, 
2. Dunn vy. Foraker, 44 Okl. 213, | 
144 P 3538. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1236-1240] 


ulent acts upon the part of an officer in making his 
settlements. And the burden of proof is on the 
taxpayers of a city, suing its mayor and board of 


commissioners on their bond for delinquent tax’ 


penalties and interest, to show that penalties and 
interest were illegally remitted by defendants, and 
the extent of such remissions.* In an action on the 
second bond, with the same sureties, of a city treas- 
urer who has served two terms, it will be presumed 
that at the expiration of the first term he had in 
his possession all the money he should have had.® 
The presumption, in an action on the bond of a eity 
official, that a shortage shown to exist in a certain 
term is presumed to have occurred during that 
term,® does not apply where it appears probable 
that prior shortages shown to have arisen during 
other terms may have been included in making up 
a shortage shown to have existed during the ‘sub- 
sequent term.* 

Mingling two funds. And where a defaulting offi- 
cer had mingled two separate funds, the presumption 
is that he embezzled a pro rata proportion from 
each.® 

[§ 1237] (b) Admissibility.° The rules of evi- 
dence to establish the essential elements of liability 
according to the pleadings are those usually recog- 
nized and applied in civil actions generally.1° In 
an action by a town against a town treasurer and 
the sureties on his official bond, to recover interest 
on certain bonds of the town, a purported contract 
between the town and certain third parties for sale 
of such bonds is admissible.11 In an action on a 
municipal treasurer’s bonds, reports made by the 
clerk employed by the treasurer by the year to keep 
his books and accounts and presented to the board 
of trustees by the direction of the treasurer are 
admissible in evidence, although the treasurer tes- 
tified that he did not examine the reports and 
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would not have understood them had he done so.1” 
The evidence of an auditor having charge of the 
examination of the books of a city is not inadmis- 
sible because the books, records, and papers are 
not offered in evidence,!® nor is such evidence in- 
admissible because the defaulting officers who made 
the entries are not called to testify, or their absence 
accounted for.1* 

[§ 1238] (c) Weight and Sufficiency. The general 
rules as to the weight and sufficiency of evidence 
have been applied in determining the sufficiency 
or insufficiency of evidence in actions on the bond 
of a city official.® The reports of a city official, 
although only prima facie’ evidence as against his 
sureties,'® are binding upon such sureties when not 
contradicted by them.'* 

[§ 1239] (9) Judgment.1® In actions on such 
bonds, judgment is usually entered for the penal 
sum, and the amount of execution determined 
later,’® but the amount of execution may be deter- 
mined with the question of liability, if the record 
is ripe for it,2° and hence sureties upon the bond 
of the city treasurer, whose defalcations amounted 
to more than the penal sum of the bond, are liable 
for that sum, and the amount of execution may be 
fixed when the liability is decided.?? 

[§ 1240] (10) Amount Recoverable—(a) In Gen- 
eral. The judgment for damages on an official bond 
cannot exceed the ad damnum.” Recovery may be 
had only for such loss or damage as ean be proved ;”* 
and hence, where city commissioners failed to pay 
over to the sinking fund an amount sufficient to 
redeem the outstanding ,bonds at maturity, thus 
rendering them liable on their official bonds as pro- 
vided in the charter, ‘‘to the extent of such fail- 
ure,’’ where the loss or damage cannot be computed 
by any known rule, a decree for no amount can be 
given.2* Although the allegation in the complaint 


3. Jonesboro v. Montague, 143 Ark. 11. Spiro v. Carnall, 75 Okl. 144,]| tax collector to receive a commission, 
13, 219 SW 309. 182 P 512. rendering the treaSurer liable for the 
4 Burns v. Nashville, 142 Tenn. 12. Cicero v. Grisko, 240 Ill. 220,| amount thereof. Newport v. Loh- 
541, 221 SW 828. 88 NE 478. stroh, 171 Ky. 700, 188 SW 761. (2) 
5. Bernhard v. Wyandotte, 33 Kan. 13. Burns v. Nashville, 142 fenn.| To show that the city treasurer 
465, 6 P 617. 541, 610, 221 SW 828. - wrongfully converted city funds 


6 Dickinson v. White, 25 N. D. 
523, 143 NW 754, 49° LRANS 362; 
Burns y. Nashville, 142 Tenn, 541, 221 
SW 828. 

7. Dickinson v. ‘White, 25 N. D. 
523, 148 NW 754, 49 LRANS 362. 

[al] Evidence sufficient to show 
that a city treasurer’s shortage dur- 
ing his last term was only two thou- 
sand and fifty dollars, and that a 
shortage of one hundred dollars _ oc- 
curred during a prior term. Dickin- 
son v. White, 25 N. D. 523, 143 NW 
754, 49 LRANS 362. 

8. 4Dtna Casualty; ete. Co. v. 
North Little Rock, 157 Ark. 291, 248 
SW 294; Britton v. Ft. Worth, 78 Tex. 
227, 14 ‘SW’ 585. 

[al Impossibility of showing 
source of funds.—Where funds col- 
lected by a defaulting city collector 
from the city and from improvement 
districts are jointly deposited in his 
name as collector, and it is impossi- 
ble to show from what source: the 
funds came, further than that they 
were collections for the benefit of the 
city and the districts in order to de- 
termine the shortage to each, it is 
proper to divide the joint fund pro 
rata, in accordance with the amounts 
due to each. Autna Casualty, etc., 
Co, v. North Little Rock, 157 Ark. 
291, 248 SW 294. 

9. In action on official bond gen- 
erally see Officers [29 Cyc 1469]. 

10. Philadelphia v. Keithler, 173 
Pa. 610, 34 A 295; Brown v. Amarillo, 
(Tex, Giv.,A.) 180 SW 654; Riter v. 
Neatherly, (Tex. Civ. A.) 157 SW 
439; American Bonding, etc., Co. v. 
Milstead, 102 Va. 683, 47 SE 853. 


“we think the examination of the 
witness was conducted in the only 
practical way, and the defendants 
had full opportunity to examine the 
books, records, and papers about 
which Perry testified; they being in 
the vault adjoining the room where 


the testimony was~ being taken.” 
Burns v. Nashville, supra. 
14. Burns v. Nashville, supra, 


“The complainants were not bound 
to call the alleged embezzlers as wit- 
nesses to testify as to entries bear- 
ing upon their alleged abstractions, 
because it could hardly be expected 
that they would have given testi- 
mony which would tend to incrimi- 
nate them, and which would aid the 
complainants in an effort to recover 
the funds they had embezzled. Nor 
do we think that complainants were 
required to introduce the subordi- 
nates of these alleged embezzlers to 
prove entries in said books and rec- 


ords.” Burns v. Nashville, supra. 
15. U. S.—Intermela v. Perkins, 
205 Fed. 603, 123 CCA 619. 
Cal Oakland v. Snow, 145. Cal. 


419, 78 P 1060. 
Ida.—Pocatello ne qecguty, etc., Co., 
41 sae 46, 237 P 1106. 
y.—Newport Wa eR ohattch, LT A Sey 
400, “igs Sw 761. 

Pa.—Erie v. Englehart, 50 Pa, Su- 
gi 378. 

[a] Evidence sufficient: (1) To 
show that money received by defend- 
ant from city auditor and later re- 
turned to the auditor represented de- 
linquent taxes collected by the audi- 
tor, as defendant knew that the re- 
turn was to enable a new delinquent 


making him and the surety liable on 
the bond. Pocatello vy. Fidelity, etc., 
Co:, 41 sidax46023 79 RP 1106. 21¢3)i Lo 
sustain a finding that the city treas- 
urer had funds applicable to the pay- 
ment of the warrant at the time of 
plaintiff's demand. Intermela  v. 
Perkins, 205 Fed. 608, 123 CCA 619. 
(4) To sustain findings. Oakland v. 
Snow, 145 Cal. 419, 78 P 1060. (5) To 
show delivery of bond. Oakland v. 
Snow, supra. 

{b] Bvidence insufficient to show 
breach of bond of ward inspector. 
Hrie v. Englehart, 50 Pa. Super. 378. 

16. Lynn v. Cumberland, 77 Md. 
449, 26 me 1001; Philipsburg v. Degen- 
hart, 30 Mont. 299, 76 P 694; Broad 
v. Paris, 66 Tex. 119, 18 SW 342. 

[a] City treasurer.— Broad v. 
Paris, 66 Tex. 119, 18 SW 342. . 

[b] City tax collector.—Lynn v. 
Cumberland, 77 Md. 449, 26 A 1001. 

17. Lynn v. Cumberland, supra; 
Philipsburg v. Degemhart, 30 Mont. 
299; 76 P 694. 

18. In action on official bond gen- 
erally see Officers [29 Cyc 1470]. 

19. Newburyport v. Davis, 209 
Mass. 126, 95 NE 110. 

20. Newburyport v. Davis, supra. 

21. Newburyport v. Davis, supra. 

22. Russell v. Chicago, 22 Ill. 283. 

23.. Savage v. Neal, 151 Tenn. 70, 
268 SW 3875. 

24. Savage v. Neal, supra. 

[a] Provisions in bonds of city 
commissioners rendering them liable 
on failure to pay over the amount to 
the sinking fund “to the extent of 
such failure’ does not fix penalties 
automatically by calculation. Sav- 
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that the action was brought pursuant to the au- 
thority conferred by the ordinance in question 
should be held so to limit the action as to permit 
a recovery only in cases.directly authorized by such 
ordinance, the ordinance will not be narrowly con- 
strued.25> In determining liabilities on an officer’s 
bond for collections made by him, an excess in his 
deposits over his collections for the first four months 
of the period covered by the bond should be credited 
to collections made prior to that time, and should 
not be applied on collections made thereafter, from 
which it could not have been received, and thereby 
reduce such liabilities by the amount of such ex- 
cess.?° 

Cost of audit. But a municipality is not entitled 
to recover from a surety the cost of auditing a col- 
lector’s book by a certified public accountant, in 
the absence of a statute making the collector liable 
for such expense, since such an item is not one which 
could reasonably have been contemplated by the 
parties as damages proximately to be caused by a 
default,?* nor can it recover from the surety on the 
bond the salary paid the officer where the latter was 
a public officer not serving under any contractual 
relation and entitled to his salary by law.”® 

Cost of reproducing destroyed books. The city 
may recover against defaulting officers for moneys 
expended to reproduce the books and records de- 
stroyed where such reproduction is necessary to 
ascertain the extent of the embezzlement and the 
true financial condition of the city.?° 

In excess of penalty of bond. Where it is so pro- 
vided by the statute, a, judgment is authorized 
against the sureties for ‘an amount in excess of 
age v. Neal, 
375. 

25. Syracuse v. Roscoe, 66 Misc. 
317, 123 NYS 403. 

{a] “In the office” does not mean 


“in the room.”—An ordinance direct- 
ing the corporation counsel to bring 


151 Tenn. 70, 268 SW ee a see 
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See also Bribery 9 C. J. p 
spiracy §§ 9-97; Embezzlement §8§ 
43-46; Extortion 25 C. J. p 
88. Peo. v. Gresser, 124 NYS 581; 

Peo. v. Wood, 4 Park. Cr. (N. Y.) 144. 


[§§ 1 


the penalty of the bond,®° but under such a statute 
the sureties are not liable for punitive damages 
awarded against the officer, but are only liable for 
compensatory damages.*+ : 

[§ 1241] (b) Interest. Where a fiscal officer is 
not required to put money at interest, he is liable 
on his bond only for such interest as actually ac- 
crued.*? Interest on funds of a village’ placed in 
bank by the treasurer without consent of the council 
belongs to the village and not to the treasurer, 
and may be recovered in an action on the bond.** 
In an action on the bond of the treasurer of a char- 
tered town to recover money received by the treas- 
urer as such, which he failed to pay over to his 
successor in office, interest is properly allowed from 
the date on which the treasurer retired from the 
office,?* although it has been held that, where an 
officer has failed to pay over to his successor in 
office the money in his hands after the expiration 
of his term, and after the city has directed him to 
pay the money to his successor, the city is entitled 
to interest, as a matter of right, on the amount re- 
tained from the date of the demand.** In an 
action by a city on an officer’s bond to recover 
for a defalcation, after he has retired from office, 
the city is entitled to interest on the amount of 
the defalecation from the date when the officer’s 
successor took office.*? 

[§ 1242] 19. Criminal Liability®’“—a. In General. 
A municipal officer is liable for willfully doing acts 
forbidden by and made misdemeanors by the stat- 
ute,?® and every culpable neglect of duty enjoined 
on a public officer either by common law or by 
statute is an indictable offense,°® and neither cor- 


infra XXII in 44 


N. J.—State v. Kern, 51 N. J. L. 


an .action to collect and recover on 
the bond of a city official such money 
paid to him and belonging to the city 
“as may be shown to, have been 
stolen from or misappropriated in the 
office of the city treasurer and not 
duly accounted for,’ does not con- 
template that the moneys for which 
a@ recovery was ,.sought should be 
shown to have been actually stolen 
from the room in which the treas- 
urer held his office or misappropri- 
ated in that particular room, but in- 
eluded moneys of the city stolen or 
misappropriated by the city treasurer 
or his subordinates in such a way 
that the treasurer was liable there- 


for. Syracuse v. Roscoe, 66 Misc. 
317, 123 NYS: 403. 
26. Laurium v. Mills, 129 Mich. 


536, 89 NW 362. 

27. Park Ridge v. Storms, 98 N. J. 
L. 885, 121 A 5. 

28. Park Ridge v. Storms, supra. 

29. Burns v. Nashville, 142 Tenn. 
541, 221 SW 828. 

so. U.S. Fidelity, ete.,.Co. v. Mil- 

33 KyL 186. 


stead, 109 SW 875, 

31. Com. v. Teel, 111 SW 340, 33 
Ky Ly 741; Us. Sov Pidelity,: ete.; "Co. 
109 SW 875, 338 Kyl 


v. Milstead, 
186. 

2. Lowell v. Stiles, 232 Mass. 341, 
122 NE 412. 

33. Glenville v. Englehart, 19 Oh. 
Cir, Ct. 285, 10 ‘Oh. Cir. Dee. 408. 

34. Cicero v. Hall, 240 Ill. 160, 88 
NE 476. 

35. State v. Fahey, 108 Md. 533, 
70 A, 218. 

S6 Syracuse v. Roscoe, 66 Misc. 
317, 123 NYS 4038. 

37. Criminal responsibility of: 
Department officer see infra §§ 1266, 

1451. 


‘or 


Compare State v. Rosenheim, 303 Mo. 
553, 261 SW 95 (holding that a city 
employee, who made fraudulent en- 
tries in the city’s books, as to the 
weight of coal delivered .to the city 
pursuant to a conspiracy with the 
coal company, was properly convicted 
of obtainiug money under false pre- 
tenses, instead of a misdemeanor un- 
der sections providing that an officer 
who commits fraud in his official ca- 
pacity shall be guilty of a misde- 


<meanor). 


[a] Mayor, aldermen, and cowncil- 
men of the city of New York are offi- 
cers ‘of the city government within 
the méaning of § 40 of the amend- 
ment to.the New York City Charter 
nassed in, 1857, and, as such, are 
liable to indictment for willfully do- 
ing the acts forbidden by that sec- 
tion, and which are therein declared 
to be misdemeanors. Peo. v. Wood, 
4, Parky Or GNm Mae vee: 

[b] In the Philippines a statute 
which repeals the authority of mu- 
nicipalities to exact licenses for cock- 
pits, billiard tables, ete., does not 
affect the provisions of the Municipal 
Code which prohibits municipal offi- 
cers from having any interest, direct 
indirect, in cockpits or other 
permitted games and amusements. 
Hen S. v. Sarmiento, 11 Philippine 
face Ala.—McCain vy. State, 62 Ala. 

Ark.—Wright v. State, 133 Ark) 16, 
201 SW 1107. 

Ky.—Hammer _ v. 
Mete. 494, 

Miss.—State v, Glennen, 93 Miss. 
836, 47 S 550. 

Mo.—State v. Ragsdale, 59 Mo. A. 

0. 


Covington, 3 


259, 1% A 114; State v. Startup; 39 

AQ COMIN. die ba. 429. 
N. Y.—Peo. v. Herlihy, 35 Misc. 
232; W711, 720 NYS» 389 frev on, other 
grounds 66 App. Div. 534, NYS 
326]; Peo. v. Van Wyck, 27 Misc. 439, 


59 aes 134. 
N. C.—State v. Hall, 97 N. C. 474, 
ae 683; State v. Fishblate, $3) NELC? 
Oh.—Doll v. State, 45 Oh. St, 445, 
15 NE 2938. 
Pa.—Com. v. Bredin, 165 Pa. 224; 
30 A 921; Com. v. Jones, 5 Pa. Co. 13. 
Tenn.—-Southern R. Co. v. State, 


130 Tenn. 261, 169 SW 1173, LRA 
1915B 766. 
{a] Bridge commissioners.—Com- 


missioners appointed under L. (1895) 
e 789, providing for a commission 
to construct a suspension bridge 
over East River in New York City, 
are municipal officers, within the 
meaning of Labor Law (L. [1897] 
c 415) § 4, imposing certain penalties 
upon public officers for their viola- 
tion of the law. Peo. v. Van Wyck, 
27 Mise. 489, 59 NYS 134. 

[b] Civil justices of the New 
York City district courts are not city 
officers ae the meaning of L. 
(1873) c 38385 § 95, which declares that 
“any isee of the city government 

- : who shall willfully violate or 
evade any of the provisions of this 
act... Shall be deemed guilty of 
a misdemeanor.” Peo. v. New 
me County Ct. Gen, Sess., 18 Hun 

[ec] Member of the board of public 
works of a city is an “officer elected 
to an office of trust or profit in the 


state.” Doll v. State, 45 Oh, St. 445, 
15 NE 293. 
[d] Where authority is given to 


officers of a borough to make regula- 
tions necessary for health and clean- 
liness of the borough, neglect of the 
officers to do so is a misdemeanor. 
aa v., Bredin, 6b, Pa, “2245 730) MA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1249-1944] 


ruption nor injurious result is an essential element 
of the crime.*° An official is liable to the penalty 
imposed ‘by a statute providing for the punishment 
of any official-in the failure to discharge his duty, al- 
though the particular act complained of is in viola- 
tion of a particular statute providing only for re- 
moval from office.#4 The violation of a duty im- 
posed is the gist of the offense, and where the 
officer is entitled to exercise discretion, there can 
be no offense.*2 And where no rules prescribing the 
duties of an officer have been adopted by the proper 
officials under a city charter, and there are no stat- 
utes or ordinances defining his duties, he cannot be 
criminally charged with a violation of law.** To 
justify the conviction of an officer for falsely audit- 
ing and paying claims in violation of a statute, the 
knowledge of accused must be shown to be knowl- 
edge that the claim, when certified to, was false 
and fraudulent, and there must be clearly inferable 
a criminal intent to do the wrongful act.*4 

[§ 1243] b. Failure To Repair Streets. Munici- 
pal officers, upon whom is imposed the duty of keep- 
ing the streets in repair, are indictable for neglect 


*, MUNICIPAL CORPORATIONS 


[43 C.J.] 738 


to do so.45 

[§ 1244] c. Statutory Offenses—(1) In General. 
In many states statutory provisions exist command- 
ing or forbidding certain specified acts to be done 
by particular officers.*° Thus it has been made an 
indictable offense for a municipal officer: To ap- 
propriate money or property received by him in his 
official capacity; to ask or receive a reward or 
promise thereof for doing an official act ;** to award 
a contract to a bidder not the lowest;*® to award 
a contract without previous advertisement;°° to 
become interested in any contract or other business 
of the city;°! to become interested in any contract 
for the purchase of a draft and order on the treas- 
urer of the city;>? to become interested in any 
contract for the purchase of property for the use 
of a ecity;>* to be in anywise interested in any 
contract for the sale or furnishing of any supplies 
or materials to or for the use of the municipality ;** 
to buy any city warrants;°° to commit a fraud on 
the city;°® to give a lease of city real estate for 
a longer period than ten years;*? to obtain from a 


40. State v. Ragsdale, 59 Mo. A. 
590; Peo. v. Herlihy, 35 Misc. 711, 72 
NYS 3889 [rev on other grounds 66 
App. Div. 534, 73 NYS 236 (aff 170 
N. Y. 584 mem, 68 NE 1120 mem)]; 
Morris v. Peo., 3 Den. (N. Y.) 381. 

41. State v. Glennen, 93 Miss. 836, 


47 S 550. 
42. Alcorn v. State, (Miss.) 16 S 


532. 

43. Peo. v. Gaydica, 122 Misc.: 31, 
203 NYS 243 (where no rules or regu- 
lations had been adopted by the bor- 
ough president or superintendent of 
buildings, no duty arose out of any 
relationship of a building inspector to 
the construction of a building, recog- 
nized at common law, and he could 
not be held liable for the collapse of 
a building). 

44. Peo. v. Murphy, 129 NYS 523; 
Peo. v. Gresser, 124 NYS 581. 

[a] Lack of honest belief.—Where 
a town engineer approved a contract- 
or’s claim for extras not in the hon- 
est belief that the extras had been in 
fact furnished, and in spite of a 
prohibition of the contract that ex- 
tras not ordered in writing should 
not be allowed, and the contractors 
thereby obtained payment for such 
amount from the town, the engineer 
was guilty of grand larceny. Peo. v. 
Murphy, 129 NYS 523. 

: o- Ala.—McCain v. State, 62 Ala. 

38. 

Ky.—Hammar.v. Covington, 3 Metce. 
be Com. v. Hopkinsville, 7 B. Mon. 


N. C.—State v. Haywood, 48 N. C. 
399; State v. Fayetteville, 4 N. C. 
419, 6 AmD 567. 

Pa.—Com. v. Jones, 5 Pa. Co. 13. 

Tenn.—Southern R. Co. v. State, 
130 -Tenn. 261, 169 SW 1173, LRA 
1915B 766; Hill v. State, 4 Sneed 443; 
State v. Barksdale, 5 Humphr, 154. 

[a] Authority to abolish street.— 
Where the corporate authorities of a 
municipality which has been erected 
out of a rural district have not 
adopted what was formerly a high- 
way as a street, they are not indict- 
able for failing or refusing to keep 
it in repair. McCain y. State, 62 Ala. 
138. 

{b] Where the indictment is 
against the corporation, the mayor 
cannot be held individually respon- 


sible. State v. Barksdale, 5 Humphr. 
(Tenn.) 154. 

46. See statutory provisions. 

47. Peo. v. Morrow, 223 Mich. 53, 


193 NW 845. 

[a] Evidence sufficient to show 
profit to defendant.—Peo. vy. Morrow, 
223 Mich. 53, 1983 NW 845. 

48. Peo. v. Kalloch, 60 Cal. 116 
(holding, however, that under a stat- 
ute making it an offense for an offi- 
cer to ask or receive a reward or a 


promise thereof for doing an official 
act, the mayor of a city cannot be in- 
dicted for procuring the salary of a 
city official to be increased, and for 


corruptly taking from him _ the 
amount of the increase). 
49. Peo. v; Kane, 161 N. Y. 380, 


55 NE 946, 14 N. Y. Cr. 295; Peo. v. 


Scannell, 40 Misc. 297, 82 NYS 362, 
LPN Yee re 29). 

[a] No offense charged when it 
does not appear that expenditure of 
more than’one thousand dollars was 
involved. Peo. v. Kane, 161 N. Y. 380, 
55 NE 946, 14 N. Y. Cr. 295. 

{[b] Quality of work immaterial.— 
In considering an indictment for let- 
ting’ a contract of over one thousand 
dollars to a bidder not the lowest, in 
violation of the city charter, the 
court cannot consider the question 
whether the higher bid accepted 
might not prove the lowest, because 
of the better quality of the article 
furnished thereby, where the charter 
makes the price the test of the bids. 
Peo. v. Scannell, 40 Misc, 297, 82 NYS 
S627. NERY Cr g2n9e 

{e] Two lowest bids.—On an in- 
dictment for letting a city contract 
to one not the lowest bidder, it can- 
not be held that there was no lowest 
bidder because each of the two bid- 
ders bid the lowest price offered. 
Peo. v. Scannell, 40 Misc. 297, 82 
NYiSe362;) dey ING yen Creaicos 

50, State v. Kern, 51 N. J. L. 259, 
17% A 114; Peo. v. Kane, MiGdl Ne Yoora.o.0) 
55 NE 946,.14 N. Y. Cr. 295. 

51. U.S. v. Udarbe, 28 Philippine 
382: 10. 8. Vv. Boqwion, 10> Philip- 
pine 4. 

[a] 
port the charge. 
10 Philippine 4. 

[b] Even though the contract 
may have been the continuation or 
extension of one he had with the 
same municipality prior to entering 
upon the duties of the office. a mu- 
nicipal president who becomes in- 
terested or takes direct part in the 
lease of the property of the same 
municipality, of which he forms a 
part, and in which contract he has to 
intervene by reason of his office, 
openly violates the provision of the 


Evidence insufficient to sup- 
U. S. v. Bouquilon, 


statute. U. S. v. Udarbe, 28 Philip- 
pine 382. 
5a. Collmorgen vy. State, 74 Tex. 


Cr. 304, 168-SW 519. 

[a] The word “amount” in a stat- 
ute punishing municipal officers pur- 
chasing drafts against the municipal 
treasury, by a penalty of no less than 
ten times the amount of the draft, 
means the face amount of the draft 
and not itS cash value. Collmorgen 
v. \State, 74 Tex. Cr. 304, 168 SW 


519. 
[b]’ Ignorance of the law is no 


excuse. Collmorgen y, State, 74 Tex. 
Cr. 304, 168 SW 519. 

53. State v. Kelly, 103 Mo. A. 711, 
77 SW 996; Peo. v. Mayer, 41 Misc. 
S68)" S4QNYS “S07. NG ey, (Cre ee Tor 
a v. State, 45 Oh. St. 445, 15 NE 

[a] To become interested in a 
contract, it is not necessary that the 
officer should make profits on it. It 
is sufficient if, while acting as an 
officer, he sells property to the city 
for its use, or is personally interested 
in the proceeds of the contract of 
sale, and receives the same, or part 
thereof, or has some pecuniary inter- 
est or share in the contract. Doll v. 
State, 45 Oh. St. 445, 15 NE 293. 

[b] Member of the _ legislative 
body of a city is a city officer, within 
a statute making it a misdemeanor 
for a city officer to be interested in a 
contract with the city. State v. 
Kelly, 108 Mo. A. 711, 77 SW 996. 
a Com...v. Caven, 15° Pas Dist 
[a] Contract for furnishing ma- 
terials for a filter plant is within the 


statute. Com. v. Caven, 15 Pa. Dist: 
291. 
55. 


Trine v. Peo., 36 Colo. 473, 86 
PB) 100; 


565) (Peo: vo Kanen 162 Ne Yersses 
55 NE 946, 14 N. Y. Cr. 295 [aff 43 
App. Div. 472, 61 NYS 195, 682]; Peo. 
v. Taylor, 4 Park: Cr: CN. Yoetos: 

{a] The nonpayment of money 
collected on tax warrants within the 
time required by city ordinance was 
not a “fraud upon the city” within 
§ 40 of the New York amended char- 
ter of April 14, 1857, by which the 
committing a fraud on the city was 
made a misdemeanor. Peo. vy. Tay- 
lor, 4 seark. Cr CNY) 58s 

[b] Approving bids against city. 
—Under Greater New York Charter 
§ 1551, providing that any officer of 
a city government who shall commit 
any fraud on the city shall be guilty 
of a misdemeanor, an indictment 
which alleges that an officer approved 
certain bills, stating their amount, 
well Knowing that no contract had 
been entered into for such work as 
required by law, and that such acts 
were in violation’ of law, and were 
done with intent to commit a fraud 
on the city of New York, does not 
charge an offense, as it does not 
charge that the approval of such bills 


‘created a charge against the city. 


Peo. v. Kane, 161 N.- ¥>°380) 55°NEi 
946, 14 N. Y. Cr. 295 [aff 438 App. Div. 
472, 61 NYS 195, 6327]. 

Sie CO. Va MUrrays 3s Ou plement. 
138 NE 649; Peo. v. Wood, 4 Park. 
Grl CNS Ye)e #442 

{a] It is not a misdemeanor for 
the mayor, aldermen, and council of 
a city to vote for and pass a reso- 
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municipality any money not due him;>® to solicit 
political contributions from civil service em- 
ployees;°® or for police officials to be interested in 
the manufacture and sale of spirituous liquors.®° 

[§ 1245] (2) Construction and Operation. Under 
a statute making it criminal for certain officers to 
be concerned in any contract for publie improve- 
ments, it is essential that the concern of an officer 
be corrupt, 51 but it is not necessary to constitute 
an offense that the contract shall bind the munici- 
pality ;°? and under such a statute, the interest of an 
officer as a stockholder in the corporation, which 
makes a contract for a public improvement, may 
be a sufficient concern to render the officer liable,®* 
and it is not essential to a corrupt intent that the 
officer should have voted on ‘the contract.** How- 
ever, under a statute providing that, if a public com- 
missioner is in any manner interested in the mak- 
ing of a contract which should be of profit to hin, 
he shall be guilty of a misdemeanor, an officer may 
be convicted, although there is no evidence of moral 
turpitude,®* and it is no defense that he retires from 
the meeting when the council audits and pays the 
bill;®* and such a statute applies to an officer who is 
an active officer of the corporation having dealings 
with the city,57 but it does not apply to a mere 
employee of a party making a contract with the 
city, although he holds an important post,®* not- 
withstanding, as a city official, he voted for the ac- 
ceptance of the contract.°® A statute providing 
that, whenever any public officer shall be charged 
with the duty of making any contract for a city, 
whereby such body shall be obliged to pay any 
money, and whenever any such officer, as a member 
lution directing the comptroller of 
the city to lease city real estate for a 


longer term than ten years, such 
voting not being of itself an unlaw- 


64. 
[a] 


MUNICIPAL CORPORATIONS * 


63. State v. Kuehnle, supra. 
State v. Kuehnle, supra. 71. 
is ‘used in 
popular sense of a mere agreement, 
rather than in the technical sense of 


“Contract” 


wey 4 Nite 


1 


of any board of auditors, commissioners, or direc-— 
tors, shall have any vote or voice in awarding such | 
contract, it shall be unlawful for any such officer 
to receive any part of the money specified therein, 
or to be in any way interested in such contract, 

excepting in his official representative capacity, ap- 

plies only to formal express contracts, which are 

in terms agreed upon or awarded on bids, and not 

to quasi-contractual obligations entered into by the 

town in the casual purchase of supplies.’° So also 

a statute, forbidding a municipal officer from being 

interested in any contract for the sale or furnishing 

of any supplies or materials to or for the use of 

the municipality, has been held to apply only to 

express contracts.74_ A municipal councilor is not 

liable to the fine provided by the Statute in the 

case of any member who votes knowing that he is 

not qualified, when he has reason to believe his 

qualification still exists.7? 

[§ 1246] d. Defenses. Liability to impeachment 
for the same offense,’* or to removal from office,’* 
is no bar to indictment; nor is retirement from of- 
fice;7° nor the subsequent discharge of the duty by 
successors in office.*° In a prosecution against a 
mayor for failure to disperse a riotous assembly, it 
is no defense that he acted on the advice of the 
city attorney,’7 nor is it a defense that the sheriff 
and his deputies, knowing of such assemblage, made 
no effort to disperse it.78 

[§ 1247] e. Indictment and Information.’® Under 
the general rule®® an indictment or information 
charging an officer with crime must set forth with 
reasonable certainty the essential ingredients of 
the offense;*! and it is fatally defective if it fails 
276, 152-P 1169. 

Com. v. Hilibish, 1 Pa. Dist. 
703, 12 Pa. Co. 25. 


[a] Applies only to express con- 
tract.—The mere fact that a person, 


the 


ful act. Peo. v. Wood, 4 Park. Cr. 
(N. Y.) 144. 
58. State v. Crowley, 39 N. J. L.| forceable at law. 


264; Peo. v. New York County Ct. 
Gen. Sessemaiomiium cON avi) 00. 

[a]. Means of obtaining money 
immaterial.—State v. Crowley, 39 N. 
J. L.- 264. 


59. Peo. v. Murray, 307 Ill. 349, 
138 NE 649. 
[a] Evidence held sufficient to 


support conviction for soliciting po- 
litical contributions from civil serv- 
ice employees. Peo. v. Murray, 307 
Ill. 349, 138 NE 649. 

[b] “Solicitation” is not neces- 
sarily by word of mouth or writing, 
and is not restricted to mean “to 
importune; entreat; implore;” but any 
action which the relation of the par- 
ties justifies in construing into a seri- 
ous request may constitute solicita- 
tion. Peo. v. Murray, 307, Ill. 349, 
138 NE 649. 

{c] Does not prohibit contributions. 
—City Civil Service Act, providing 
that no person shall solicit contribu- 
tions or payment for ‘political pur- 
poses from any officer or employee in 
any department of the city govern- 
ment of any city which shall adopt 
the act, does not prohibit-an employee 
contributing to whatever extent he 
may desire to any party or political 
purpose, and does not violate the con- 
stitution. Peo. v.. Murray, 307 IIL. 
349, 1388 NE 649. 

60. Peo. v. Gregg, 59 Hun 107, 13 
NYS 114; Peo. v. Hannon, 13 NYS 117. 

[a] Alderman not police official._— 
Peo. v. Hannon, 13 NYS 117. 


[b] Mayor not police official.— 
Peo. v. Gregg, 59 Hun 107, 18 NYS 
114. 

61. State v. Kuehnle, 85 N. J, L. 


220, 88 A 1085, AnnCas1916A 69 [aff 
84. N. J. L. 164, 85 A 1014]. 
62. State v. Kuehnle, supra. 


an agreement on consideration en- 
State v. Kuehnle, 


85 N. J. L. 220, 88 A 1085, AnnCas 


tae 69 [aff 84 N. J. L. 164, 85 A 
Me 
65. State v. Williams, 153 N. C. 


595, 599, 68 SH 900, 21 AnnCas 910. 

66. State v. Williams, supra, 

67. State v. Williams, supra. 

“We are not prepared now to hold, 
nor it is [is it] necessary to decide, 
that the statute would cover the case 
of a mere stockholder in a corpora- 
tion, that sold goods or did work for 
a municipality of which he was an 
officer, when the stockholder had no 
knowledge whatever of the transac- 
tion and possibly could not prevent 
it, but we are of opinion that it is 
broad enough to include within its 
scope this defendant under the facts 
found. He was more than a. mere 
stockholder who had no part in the 
management of the corporation. He 
was its president and director, and 
acted as the head and manager of 
the ‘mechanical department of the 
shop.’ It was this department that 
must have manufactured that portion 
of the articles which could be manu- 
factured and supplied by no other 
concern in New Bern. Whether the 
defendant had actual knowledge of 
the transaction is immaterial.” State 
v. Williams, supra 

68. State y. Weddell, 153 N. C. 587, 
68 SH 897. 


69. State v. Weddell, supra, 

70. Peo. v. Brown, 6Q Colo, 276, 
152. P 1169, 

[a] Member of firm furnishing 


casual supplies to a town, who was 
also member of the board of trustees 
thereof, and who approved a bill for 
supplies furnished the township by 
the firm, was not guilty of violating 
the statute. Peo. v. Brown, 60 Colo. 


while a member of the town council, 
is also a member of a firm which, in 
the usual course of business, fur- 
nishes to a department of the bor- 
ough certain supplies for ordinary 
repairs and ordinary use in such de- 
partment without previous contract 
or arrangement therefor, does not 
subject such councilman to the penal 
provisions of the act. Com. v. Hili- 
bishy Pay Dist. (703) 12" Paleo ob 

72. Laflamme vy. Croteau, 57 Que. 
Super. 318. 

73. Peo. v. Jerome, 36 Misc. 256, 
73 NYS 306. 

74. State v. Kelly, 103 Mo. A. 711, 
77 SW 996. 


75. coms v,.,. Bredini 165 Pas 2245 
30 A 92 
76. Toberts Vv. eo ornray ‘Pines, 125 


N.C. 172, 34 SH 26 

77. Wright v. State, 133 Ark. 16, 
201 SW 1107. 

78. Wright v. State, supra. °, 

79. Generally see Indictments and 
Informations 31 C. J. p 548. 

80. See Indictments and Informa- 
tions § 179 et seq. 

81. Ala.—Boone v. State, 170 Ala. 
57, .54 S 109, AnnCasi912C 1065; 
Nowlin v. State, 49 Ala, 41. 

Ark.—Wright v. State, 133 Ark. 16, 
201 SW 1107. 

TT ——Uizzell' ve Peo. 173) ble AS 85 7s 

Kan.—State vy. Dixon, 80 Kan. 650, 
103 P 130. 

Ky.—Com. v. McPeek, 20 SW 220, 
14 {ey 215) 
coer Mo.—State v. Ragsdale, 59 Mo, A. 

Mont.—State v. King, 28 Mont. 268, 
72 P 657. 

N. J.—State v. Kuehnle, 85 N. J. L. 
220, 88 A 1085, AnnCasi916A 69; 
State v. Brom, 78. N. J. U. 292, 73) & 
71; State v. Kern, 51 N. J. Te 259, 
17 A 114, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to point out the particular duty neglected,®? or to 
refer to-.the statute imposing it, if the duty is so 
imposed.** ‘Two distinet branches of a city govern- 
ment cannot be jointly indicted for failure or re- 
fusal to perform their duties under the charter.* 
governed by gen- 
eral rules ;*7 and several acts constituting one offense 
may be charged in one indictment.§® 

Intent; motive.’® Whether, in such an indictment, 
it is necessary to charge a criminal intent is a ques- 


Surplusage® and duplicity®® are 


tion of statutory construction.®® 


against a police officer for failure to make an ar- 
rest should contain some averment of corrupt or 
improper motive on the part of the officer, or that 
he failed to act without reason or excuse, or with 


N. Y.—Peo. v. Herlihy, 66 App. 
Div. 584, 73 NYS 236 [aff. 170 N. Y. 
584 mem, 63 NE 1120 mem]; Peo. v. 
Gregg, 59 Hun 107, 13 NYS 114. 

N. C.—State v. Hall, 97 N. C. 474, 
1 SE 683; State v. Haywood, 48 N.C. 
399. 

Pa.—Com, 'v. Caven, 15 Pa. Dist. 
291. 

Tex.—Collmorgen v. State, 74 Tex. 
Cr. 304,-168 SW 519. 

{a] Charging in language of stat- 
ute sufficient.—(1) Wright v. State, 
133 Ark. 16, 201 SW 1107; Com. v. 
Caven, 15 Pa. Dist. 291; Collmorgen 
v. State, 74 Tex. Cr. 304, 168 SW 519. 
(2) An indictment, charging, in the 
language of the statute, that defend- 
ant, while a city officer, became inter- 
ested, under an assumed name, in 
contracts for furnishing supplies for 
the city, is sufficient. State v. Kelly, 
103 Mo. A, 711, 77 SW 996. 

{b] Failure to state particular 
acts.—An indictment charging that 
defendants as members of the com- 
mon council of a borough incurred 
an obligation ‘in excess of the ap- 
propriation,” by giving a note in 
consideration of a conveyance of 
land, does not charge violation of 
the Crimes Act, making it a misde- 
meanor for the council to incur obli- 
gations in excess of appropriation 
and limit of expenditure provided by 
jaw, for it does not state any par- 
ticular fact or facts from which a 
violation can be inferred. State v, 
Brom, 78 N. J. L. 222, 73 A Tl. 

{e] Tenure of office——An indiet- 
ment against commissioners of a city 
for failing to keep the streets in re- 
pair during a certain time therein 
named must aver the tenure and du- 
ration of their office. An averment 
that they were commissioners on a 
certain day during the time of the 
alleged neglect is not __ sufficient. 
State v. Haywood, 48 N. C. 399. 

[d] Sufficient information.—An in- 
formation, alleging that a city mar- 
shal, whose duty was to see that 
certain offenses were prevented or 
punished, willfully permitted them 
to be committed, fairly implies that, 
knowing of their commission, he 
failed to attempt to enforce the law, 
and therefore states facts sufficient 
to constitute a violation of the stat- 
ute making willful and malicious 
misconduct in office a misdemeanor. 
State v. Dixon, 80 Kan. 650,-103 P 


130. 

[e] Insufficient indictment.—The 
jndictment, in a prosecution under a 
statute providing that any officer of 
a municipality, who shall act as the 
attorney for any public utility cor- 
poration exercising its franchise in 
the corporate limits, must, on con- 
viction, be fined, etc., must allege that 
accused was an officer of the munici- 
pality at the time he acted as attor- 
ney for the public utility corporation, 
so that an indictment merely alleg- 
ing that accused, ‘‘an officer of the 
city of Mobile, a municipality in this 
state, acted as the attorney for the 
Mobile & Ohio Railroad Company, a 
public utility corporation doing busi- 
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of duty.®% 


An indictment 


craft. 


ness or exercising its franchise in the 
corporate limits,’ was insufficient, 
Boone v. State, 170 Ala, 57, 58, 54 S 
109, AnnCas1912C 1065. 

{t] Malicious oppression in office. 

—The specific acts constituting the 
ffense of malicious oppression in 
office, under Rev. St. (1889) § 38732, 
are sufficiently set forth in an infor- 
mation alleging that defendant, as 
mayor, unlawfully and maliciously 
commanded a policeman to arrest the 
prosecuting ~witness, and assaulted 
him, and used threatening, profane, 
vile, and abusive language to him, 
while he was unlawfully detained in 
custody, setting forth the particular 
language as used. State v. Ragsdale, 
59 Mo. A. 590. 

[g] Nonsuppression of disorderly 
house.—(1) An indictment charging 
that there were certain specified 
houses of ill fame in the precinct of 
a certain public officer, and that he 
willfully omitted to suppress them, 
states facts sufficient to constitute a 
misdemeanor; and such statement is 
not affected by a further, but not in- 
consistent, description of the charac- 
ter of such houses, and of the un- 
lawful practices of the inmates. Peo. 
v. Herlihy, 66 App. Div. 534, 73 NYS 
236 [aff 170 N. Y. 584 mem, 63 NE 
1120 mem]. (2) Such an indictment 
need not state separately the facts as 
to each of the alleged houses or the 


names of the keepers or inmates. 
Peo. v. Herlihy, supra. 
82. Nowlin v. State, 49 Ala. 41; 


State v. King, 28 Mont. 268, 72 P 
657; Peo. v. Gleason; 75 Hun 572, 27 
NYS 670; State v. Hall, 97 N. C. 474, 
1 SE 683; State v. Fishblate, 83 N. C. 


654; State v. Haywood, 48 N. C. 399. 
Sie State v. Fishblate, 83 N. C. 
654. \ 

84. State v. Hall, 97 N. C. 474, 
1 SE 683. 

85. State v. Kuehnle, 85 N. J. L. 


220, 88 A 1085, AnnCasl1916A 69. 

{a] Rule applied.—Under a stat- 
ute which makes it criminal for cer- 
tain public officers to be directly or 
indirectly concerned in any agree- 
ment or contract for public improve- 
ments, an averment in the indictment 
that the concern of defendant was 
“direct” is immaterial, and may be 
stricken out as surplusage. State 
v. Kuehnle, 85 N. J. L. 220, 88 A 
1085, AnnCas1916A 69. 

86. Peo. v. Herlihy, 66 App. Div. 
534, 73 NYS 2386 [aff 170 N. Y. 584 
mem, 63 NE 1120 mem]. 

[a] Rule applied.—An indictment 
charging that during all the time be- 
tween specified dates, covering nearly 
one year, one hundred and nine speci- 
fied houses in the precinct of defend- 
ant, a police officer, were houses of 
ill fame, and that he willfully omit- 
ted to suppress them, states but one 
offense, and is not demurrable for 
duplicity. Peo, v. Herlihy, 66 App. 
Diy. 56384,°73 NYS) 286° [aff 170 °Ni7 Y. 
584 mem, 638 NE 1120 mem]. 

87. See Indictments and Informa- 
tions §§ 300-307, 820-356. 
oe Uzzell v. Peo., 173 Ill. A. 257, 


* By 


[§ 1249] g. Effect of Conviction. 
conviction forfeits the office without the institution 
of quo warranto proceedings.®* 

[§ 1250] B. Municipal Departments and Officers 
Thereof***—1. Generally—a. Nature and Status of 
Departments. The matter of municipal government 
is becoming more a matter of business, and is con- 
ducted more upon business methods than of state- 
Pubhe administrative boards are taking 
the places of legislative bodies in many matters, 


he had any knowledge of it. 


[43 C.J.] 735 


knowledge that the failure was wrongful.” 

[§° 1248] f. Evidence. 
ing the admissibility of evidence in criminal cases®* 
apply to the trial of a municipal officer for neglect 


The general rules govern- 


Judgment of 


“It the pleader in drawing the in- 
dictment alleges a series of acts, and 
said acts as a series constitute but 
one offense, it does not necessarily 
make the indictment bad as being 
double, It is true only one act may 
be sufficient to charge a breach or 
make the mayor of the city guilty 
of a palpable omission of duty or 
malconduct, but if the pleader sees 
fit to charge a number of acts, all of 
which, when considered together, 
constitute an offense as provided by 
the Statute, we are not prepared to 
hold that for that reason the indict- 
ment ought to be quashed.” Uzzell 
Vv. Peo., Supra. 

89. See generally Indictments and 
Informations §§ 244-246. 

90. State v. Kuehnle, 85 N. J: L. 
220, 88 A 1085, AnnCasl1916A 69. 

91. Com. v. McPeek, 20 SW 220, 
14 KyL 215. 

$2. See Criminal Law §§ 947— 
1999. : 

96... Peo. v. Glennon, 175 N. Yo 45, 


67 NE 125; Peo. v. Diamond, 72 App 


Div. 282,76 NYS) 57 fafPil7sa NPY. 
517 mem, 67 NE 1087 mem]. 

[a] Evidence held sufficient to 
justify conviction. Peo. y. Diamond, 
72 App. Div. 281, 76 NYS 57 [aff 175 
N. Y. 517 mem, 67 NE 1087 mem]; 
Peo. v. Glennon, 175 N. Y. 45, 67 NE 
125 [rev 78 App. Div. 271, 630, 79 NYS 
997 esa. 

[b] Failure to suppress disorderly 
house —On the trial of an officer for 
willful neglect of duty in failing to 
suppress a disorderly house (1) the 
rules of the police department (Peo. 
v. Glennon, 175 N. Y. 45, 67 NE 125), 
(2) the weekly reports of the officer 
(Peo. v. Diamond, 72 App. Div. 281, 
76 NYS 57 [aff 175 N. Y. 517 mem, 
67 NE 1087 mem]), (3) and acts and 
conduct of the inmates of the house 
which an officer neglected to sup- 
are admissible in evidence 
(Peo. vy. Glennon, supra). (4). 7So: 
evidence that a telephone message 
concerning a proposed raid on a dis- 
orderly house was sent to defendant 
at his request is admissible where 
he admitted that he heard of it, al- 
though he was not present when the 
message was received. Peo. v. Glen- 
non, supra. (5) But evidence as to a 
raid on such house prior to the time 
mentioned in the indictment is inad- 
missible where it is not shown that 
Peo. v. 
Glennon, supra. 

94. State v. Schlicker, 55 Ind. A. 
318, 103 NE 807; State v. Ragsdale, 
59 Mo. A. 590. 

[a] Cities and Towns Act provid- 
ing that upon conviction ‘the court 
shall enter an order removing the 
convicted officer from office super- 
sedes the former statute. State v. 
Schlicker, 55 Ind. A. 818, 103 NE 807. 

95. Cross references: 
Commissioners of District of Colum- 

bia see District of Columbla § 21. 
Mandamus to officers and boards ‘see 

Mandamus §§ 258-441. 

Municipal departments of District of 
ae see District of Columbia 


Rupy J. Brossman (§§ 1250-1612). 


736 [43 C.J.] 


and agents or employees are used, instead of 
officials having rights above the public whom they 
are chosen to serve.°° The term ‘‘department’’ is 
defined as being one of the separate divisions or 
branches of the state or municipal administration.®* 
The various departments of a great city charged 
with the supervision and control of divers municipal 
affairs and the exercise of different corporate func- 
tions, such as health,®°* education,®® police,! fire,? 
water and light,® streets,* parks,> wharves,® conduits 
and subways,’ charities and corrections,® ete.,° have 
such a variety of duties and powers, and are or- 
ganized under such diverse. legislation and charters, 
that they can scarcely be said to be amenable to 
the same general doctrines of the law, some being 
declared to be corporations!® or bodies corporate, 
aggregate, or municipal corporations,!® others 
quasi corporations,'* and still others not to be cor- 
porate bodies but only auxiliaries of the state?® or 
of the municipal corporation.‘® The test. by which 


their character is usually determined is the capacity 


to hold property and to sue and be sued by a cor- 
porate name.” The nature and status of specific 
departments are discussed along with their powers, 
duties, and liabilities under appropriate heads in 
this article.* In towns and smaller cities many of 
the administrative duties of the corporation are ef- 
fected through the instrumentality of committees 
of the council, of which the mayor may be ex officio 


96. Parsons v, Breed, 126 Ky. 759, 
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mel, 52 Mo. 309; Taylor v. Philadel- 
phia Bd. of Health, 31 Pa. 73, 72 AmD 22. 


a 5) yl arn 


chairman.’® ¢ 

‘‘Bureau’’ defined. In the classification of the 
ministerial offices of government a ‘‘bureau’’ is un- 
derstood to be a division of a department.”° 

[§ 1251] b. Creation and Existence of Depart- 
ment. The power of the legislature in respect of 
municipal officers generally has already been dis- 
cussed.24_ As to certain matters, the legislature un- 
doubtedly has power to classify or subdivide powers 
of local government, and to place the power of such 
government in different agencies or instrumentali- 
ties,22 and indeed the creation of such departments 
belongs solely to the legislative department of the 
government, it not being a municipal function.”* It 
may, however, unless restricted by constitutional 
provision,** delegate this power to a municipality,” 
and the political policy or wisdom of so doing is 
of no concern to the courts and a matter over which 
they have no control.2° But power to create a de- 
partment of municipal government is not conferred 
on a municipality by a charter authorizing it to sell 
property for its benefit.27 Whether a statute or 
charter establishes a department or a division 
thereof without further action by the governing 
body of the city depends on its terms.** Power con- 
ferred on a municipality to create new departments 
may be taken away by subsequent legislation, and 
thereafter no new departments can be created ex- 
cept by the legislature.”® 


21. See supra § 974%. 


Vallelly v. Grand Forks Park 


104 SW 766, 31 KyL 1136. 
97. Matter of McLaughlin, 124 
Misc. 766, 210 NYS 68. - 

98. See supra §§ 464-481. 


99. See infra §§ 1568-1585. 

1. See infra §§ 1271-1444. 

2. See infra §§ 1445-1508. 

3. See infra §§ 1528-1544. 

4 See infra §§ 1509-1527. 

5. See infra §§ 1559-1567. 

6 See infra §§ 1552-1558. 

7 See infra §§ 1545-1551. 

8. See infra §§ 1586-1590. 

9. See infra §§ 1591-1612, 

10. Ill1—Adams v. Brenan, 177 Ill. 
194, 52 NE 314, 69 AmSR 222, 42 
LRA 718 


La.—Ouachita Parish Police Jury 
v. Monroe, 38 La. Ann. 630; New Or- 
jeans v. New Orleans Drain. Commn.,, 
1 La. A. (Orleans) 24. 

Mich.—Board of Education v. De- 
troit, 30 Mich. 505. 

Minn.—State v. Duluth Bd. of Edu- 
cation, 158 Minn. 459, 197 NW 964. 

N. Y.—Titusville Iron Co. v. New 
York, 207 N. Y. 203,-100 NE 806. 

11. State v. Kohnke, 109 La. 838, 
33 8S 793; Wendel v. Hoboken Bd. of 
Hducation,) 75) Nida. 710; 766 :An W075 
Drew TON.) Tu M499 eo Aw Lb 2i: 
Schumm v. Seymour, 24 N. J. Eq. 
143; Oneida Bd. of Education v. Tut- 
tle; 125 Misc. 230, 211 NYS /413. 

12. Boston Overseers of Poor v. 
Sears, 22 Pick. (Mass.) 122. 
13. Becker v.-Chicago 

Disti, 194° Til: Al 639. 

14. U. S.— Washington County 
Levy Ct. v. Woodward, 2 Wall. 501, 
17 Lh. ed. 851. 

Mass.—Prout  v. 


Sanitary 


Pittsfield Fire 


Dist., 154 Mass. 450, 28 NE 679; 
Rumford Fourth School Dist. v. 
Wood, 13 Mass. 198. 

Mich.—Daniels v. Grand Rapids 


, Bd. of Education, 191 Mich. 339, 158 
NW 238, LRA1916F 468. 

N. J.—Hirsch v. Burk, 83 N. J. L. 
146, 83 A 979. 

N. Y.—Clarissy  v. 
Fire Dept., 31 N. Y. Super. 224, 7 
AbbPrNS 352; Jansen vy. Ostrander, 
1 Cow. 670; Todd v. Birdsall, 1 Cow. 
260, 18 AmD 522; Rouse v. Moore, 18 
Johns. 407. 

15. Brotherton v. Baltimore Police 
Comrs., 49 Md. 495; Heller v. Strem- 


Metropolitan 


724. 

16. U. S.—Barnes v. District of 
Columbia, 91 U. S. 540, 23 L. ed. 440. 

Ill.— Peo. v. Coffin, 282 Ill. 599, 119 
NE 54; Peo. v. Chicago, 202 Ill. A. 
105. 

Ind.—Marion vy. Forrest, 168 Ind. 
94, 78 NE 187. a 

La.—Sitate v. Servat, 143 La. 175, 
78 S 487. : 

N. J.—West Jersey, ete., R. Co. v. 
Atlantic City Water Comrs., 86 N. J. 
L. 634, 92 A 369. 

N. Y.—Rauh y. Public Park Comrs., 
66 HowPr 368; Appleton v. New York 
Water Comrs., 2 Hill 432. 

[a] New Orleans sewerage and 
water board, a mere agency for more 
convenient administration of sewer- 
age and water business of city, is not 
a “municipal corporation.” State v. 
Servat, 143 la: 175, 78 S 4387. “But 
see Babin v. New Orleans Sewerage, 
ete., Bd., 2 La. A. (Orleans) 517; S. D. 
Moody, & Co., Ltd. v. New Orleans 
Sewerage, etc., Bd., 2 La. A. (Orleans) 
90 (both regarding the board as an 
independent corporation). 

17. See cases supra this section. 

18. See infra §§ 1256-1612. 

eee department see supra 8&§ 
356-407. 

Health department see supra §§ 
464-481. 

department see supra 
Gillet v. Logan County, 67 Ill. 
256; Burlington v. Dennison, 42 N. 
J. L. 165; Kramrath v. Albany, 53 
Hun 206, 6 NYS 54 [aff 127 N. Y. 575, 
28 NE 400]; Com, v, Pittsburgh, 14 
veers, allay’ 

Committees generally see supra §§ 


784-788 
of McLaughlin, 124 

Mise. 766, 210 NYS 68. See also 
Bureau 9 C. J. p 1005. 

Bureau of department of public 
weltare see infra § 976 note 81 [a]. 

“Bureau of record’ see infra 
§ 1102 note 83 [a]. 

Head of bureau defined see Bureau 
9 C. J. p 1005 text and note 63 [al]. 


“Inspection bureau” see infra § 
1102 note 83 [a]. 
“New building bureau” see infra 


§ 1102 note 83 [a]. 


Comrs., 16 Ni Dy 25, 111, NW 615, 15 
LRANS 61. 

123. - Hirseh) sv4) (Burks. 283) Na ada aoe 
146, 83 A 979. 

24. In some states there is a con- 
stitutional provision declaring that 
the legislature shall not delegate to 
any special commission power to 
perform any municipal functions 
whatever. See supra constitutional 
provisions, 

[a] Statute held constitutional.— 
L. (1907) p 344 e 1386, establishing 
the police commission for cities, pro- 
vided for an examining and _ trial 
board to examine and certify to the 
qualifications of applicants to act as 
policemen and to try charges against 
members of the force. The law ex- 
pressly’ provided that the mayor 
should have charge and supervision 
over the department, should appoint 
all members and officers thereof, in- 
cluding the members of the examin- 
ing and trial board. No department 
was added to or taken from the city 
government nor were the powers or 
functions of any department inter- 
fered with or curtailed. It was held 
that the act did not violate the con- 
stitutional provision stated in the 
text. State v, Edwards, 38 Mont, 
250, 99 P 940, ; 

25. Newcomb y. Indianapolis, 141 
Ind. 451, 40 NE 919, 28 LRA 732; 
Boehm v. Baltimore, 61 Md. 259; 
Cincinnati v. Gass, 1 OhNPNS 169; 
eee Philadelphia, 245 Pa. 406, 91 


26. Newcomb v. Indianapolis, 141 
Ind, 451, 40 NE 919, 28 LRA 732. 

27. Smith v. Morse, 2 Cal. 524 
(sinking fund commission). 

28. Peo. v. Coffin, 202 Ill. A. 100 
[aft 279 Ill. 401, 117 NE 85]; Thiel v. 
Philadelphia, 245 Pa. 406, 91 A 490; 
State v. Rosenthal, 179 Wis. 243, 191 
NW 562. 

29. Buohl v. Beverly, 90 N. J. L. 
44, 100 A 328; Peo. v. New York Fire 


Comrs., 23 Hun (N. Y.) 317 [aff 86 
N. Y. 149]. 
[a] For example the power of a 


city to create an excise board by city 
ordinance under former legislation is 
superseded by the statute providing 
for the commission form of govern- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ §§ 1252-1254] 
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[§ 1252] c. Appointment and Electicon;*° Qualifi- 
cations.*! Unless restrained bythe constitution,*? 
the legislature may prescribe the method of appoint- 
ment or election of members of municipal boards 
or departments.** A statute authorizing the mayors 
of cities of a certain size to appoint boards of four 
members, no more than two of whom shall be of 
the same political party, and vesting them with cer- 
tain governmental powers, does not impose any 
political qualifications upon the right to hold office, 
or prohibit members of any party from holding such 
office, but simply limits the representation of any 
party, and is constitutional, even if the spirit of 
the constitution prohibits the imposing of political 
qualifications upon the right to hold office.*4 A city 
council empowered to create a commission neces- 
sarily possesses the incidental power to determine 
how its members should be chosen, whether by ap- 
pointment by the mayor with or without confirma- 
tion by either or both branches of the city council, 
or in any other reasonable and legal way.*® 

[§ 1253] d. Assignment of Officers or Commis- 
sioners to Departments. Under statutes and char- 
ters providing for the commission form of govern- 
ment for municipalities, provision is usually made 


ment in cities: which adopt that form 


of government. Buohl v. Beverly, 90 esig 
commissioners 
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[1915] ‘p' 496. °§° 1), 
the designation of the several city 
“may be 


[43.C.5.] 737 


for the assignment of the commissioners as heads 
of departments.*° The power of the commissioners 
as a body to transfer individual commissioners from 
one department to another must be exercised within 
the limits of the law conferring it.87 By force of 
statute the board of commissioners may be re- 
quired to assign the various powers and duties of 
the municipality to appropriate departments;*% the 
assignment of powers and duties in a particular case 
to the wrong department is ultra vires and ‘void,?9 
but such improper assignment may be corrected by 
a reassignment to the proper department;+° how- 
ever, the right to have a review of the propriety of 
an assignment may be lost by laches.44 The board 
of commissioners has no authority to take from a 
single commissioner as the head of his department, 
or departments, any powers and duties expressly 
conferred by law.4? 

[§ 1254] e. Powers, Duties, and Liabilities.4¢ The 
powers given a board ordinarily cannot be exercised 
by the individual members, but only by the board 
as a body, by ordinance, or resolution, or its equiva- 
lent.4* Power of a certain department is not neces- 
sarily inconsistent with the exercise of jurisdiction 
over the same subject matter by other municipal 


providing that|of child hygiene, child welfare, day 
nursery, and district nurse; second, 


changed] for department of revenue and fi- 


N. J. L. 44, 100 A 328. 

20. Appointment or election of of- 
ficers generally see supra §§ 982— 
1015. See also infra §§ 1259, 1267, 
1274, 1284, 1295, 13821, 1454, 1457, 1465, 
1510, 1530, 1554, 1561, 1572, 1576, 1582. 

31. Eligibility of officers generally 
see supra §§ 1016-1044. See also in- 
‘fra §§ 1258, 1298, 1318, 1511, 1532, 
1547, 1571; LSTT. } Kae 

32. See constitutional provisions, 
and Ader v. Newport, 6 SW: 477, 9 
KyL 748; Speed v. Crawford, 3 Metc. 
(Ky.) .207; Davock v._ Moore, 105 
Mich. 120, 63 NW 424, 28 LRA 783; 
Peo. v. Albertson, 55 N. Y. 50. F 

32. Cal.—Staude v: San Francisco 
Election Comrs., 61 Cal, 313. . 

Tll.—Peo.: v. Wright, 70 Ill. 388. 

Ind.—Huntington y. Cast, 149 Ind. 
255, 48 NE. 1025. ¢ 

Towa.—State v. Sargent, 145 Iowa 
298, 124 NW 339, 139 AmSR 439, 27 

ANS 719. 
Ben State v. Hunter, 38 Kan. 578, 


MIRA TT. Ret! 
Ky.—Police Comrs, v. Louisville, 3 


Bush 597. 
ata te vy. New Orleans, 41 La. 
Ann. 156, 6 S 592. ‘ 
felis a pees vy. State, 15 Md. 
76, 74 AmD 572. 
: Mass.—Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
42. - 
; Mich.—Davock v. Moore, 105 Mich. 
120, 68 NW 424, 28 LRA 783. 
Mo.—State v. Mason, 153 Mo. 23, 


“64 Sw 524. 


Mont.—State v. Edwards, 38 Mont. 
250, 99 P 940. 

Nebr.—State v. Broatch, 68 Nebr. 
687, 94 NW 1016, 110 AmSR 477. 

N. H.—Wiggin au Manchester, 72 

. 576, 58 A 522. 

Fs Yeo: vy. Draper, 25 Barb. 344 

ff 15 N. Y. 532). 
fr pees p. .Tracey, (Cr.) 93 SW 
Be at Ssurch v. Hardwicke, 30 Gratt. 
(71 Va.) 24, 32 AmR 640. : 

wis.—State v. Lahiff, 146 Wis. 490, 
131 NW 824, AnnCas1912C 350. 

24. McCarter v. McKelvey, 78 N. 
Je 1-8, 74 A 316,138) AmSR 583. 
“35. Wheelock v. Lowell, 196 Mass. 
220, 81 NE 977, 980,.124 AmSR 543, 
12 AnnCas 1109. 

@6. See statutory and charter pro- 
visions. : i 

37. See cases infra this note. 

[al Cities within act.—The Com- 
mission Government Act (P.. L. 
[1911] p 462 § 4, as amended by P. L. 


[48 C. J.—47] 


whenever it appears that the public 
service would be benefited thereby,” 
applies both to cities having three 
commissioners, and to cities having 
a board of fire commissioners. 
O’Connell v. Bayonne, (N..J. Sup.) 
134 A 549. 

[b] Walidity of transfer.—Under 
Walsh Act § 4 (Comp. St. Suppl. 
[1911-1915] p. 1090 § 265), a resolu- 
tion transferring one head of a de- 
partment to another, and ‘which re- 
cites that the public service would 
thereby be benefited, is valid, where 
the evidence does not show that the 
majority of«the commissioners acted 
dishonestly. Oliver v. Daly, (N. J.) 
134 A 870 [mod (Sup.) 131 A 678]. 

[c] Power as to mayor.—(1) Un- 
der Walsh Act § 4 (Comp. St. Suppl. 
[1911-1915] p 1090 § 265), the mayor, 
qua mayor, and director of the de- 
partment of public affairs may not be 
transferred. Hendee v. Wildwood, 96 
ING din les 
Plock, 92, N.J« Li: 65, <105— A> 439: 
O’Connell v. Bayonne, (N. J. Sup.) 
134 A549. (2) Under a statute which 
provides that in a city governed by 
three commissioners, of whom the 
mayor is one, the mayor shall be 
director of the department of public 
affairs and of the department of pub- 
lic safety, and that, on the organiza- 
tion of the board of commissioners 
whose members are designated, to the 
different departments, such designa- 
tion may be changed whenever the 
public service would be _ benefited 
thereby, the department of public 
safety may not be removed from the 
mayor’s control and placed with other 
departments under the control of a 
commissioner, since the mayor is 
“designated” to that department by 
the statute and his election; for the 
words “such designation” refer to the 
assignment of commissioners to the 
departments, and not to the grouping 
of departments, which is fixed by the 
statute. Hendee v. Wildwood, supra. 

38. See case infra this note. 

{a] Distribution of particular 
powers and duties.—Under Walsh Act 
§ 4 (Comp. St. Suppl, [1911-1915] 
p 1090 § 265), the appropriate depart- 
ments for the control of some of the 
various powers and duties are as fol- 
lows: First, for department of public 
affairs: Matters relating to district 
court; supervision of printing other 
than legal and official” printing re- 
quired by law; supervision of bureau 


286, 114 A 749; Woolley v. | 


nance:’ Duties and powers of city 
treasurer, comptroller, auditor of ac- 
counts, collector of revenue, water 
department, sinking fund department, 
and collector of revenue; authority 
to issue, countersign, and audit all 
warrants for the disbursement of 
money; third, for department-of pub- 
lic safety: Duties and powers relat- 
ing to police and fire departments, re- 
corder’s court, board of health, over- 
seer of the poor, department of 
weights and measures, electrical bu- 
reau, storekeeper, and service clerk; 
fourth, for department of streets and 
publi¢ improvements: Supervision 
over tree department, automobile re- 
pair shop, and asphalt plant; and 
fifth, for department of parks and 
public property: Control of public li- 
brary; duties and powers relating to 
public parks, play grounds, ana prop- 
erty belonging thereto; pewers and 
duties of janitor, assistant janitor, 
watchman, Switchboard operator, and 
engineer of city hall; supervision of 
docks, wharves and buildings of city; 
powers and duties relating to public 
buildings and property of the city. 
Oliver v. Daly, (CN. J.) ~134 A. +876 
[mod (Sup.) 131 A 678]. 

39. Oliver v. Daly, supra. 

40. Oliver v. Daly, supra. 

41. Comly v. Atlantic City, (N. J. 
Sup.) 1385 A 676 (holding that an ap- 
plication for a writ of certiorari by 
a taxpayer more than two years after 
the assignment was barred by 
laches). 

42. Hinz v. Hubbard, 95 Okl. 164, 
216 P 440; Walton v. Donnelly, 83 Okl. 
20a 20k Pe se Us 

43. Powers, duties, and liabilities 
of officers generally see supra §§ 
1186-1212. See also infra §§ 1261, 
1269, 1279, 1311, 1335, 1446, 1456, 1459, 
1463, 1521, 1537, 1539, 1556, 1557, 1564, 
1569, 1570, 1587. 

44. Little Rock v. Board of Im- 
provements, 42 Ark. 152; Schumm vy. 
Seymour, 24 N. J. Eq. 143. 

[a] Otherwise stated.—Boards are 
ex vi termini bodies of officials, in- 
vested with powers which may be 
exercised only by the members in ses- 
sion collectively; and for the orderly 
and lawful performance of these 
functions there are rules to govern 
the members in meeting assembled, 
either adopted formally or recognized 
as established by long usage for all 
such bodies. Little Rock v. Board 
of Impr., 42 Ark, 152. : ‘ 


bi 
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authorities,*® and a department will not be enjoined 
from exercising a certain function of government 
where under the statute creating the departments 
the court is enabled to recognize indifferently it or 
another department as competent to act for the mu- 
nicipality.4® By statute the council of a city may 
be, and sometimes is, prohibited from passing any 
ordinance directing or interfering with the exercise 
of the executive functions of the departments ;*’ 
and where express powers are conferred by a con- 
stitution, statute, or charter on a particular board, 
they cannot be taken away or limited by the city 
council or governing body,‘*® or another board or 
department* or officer.°° Although a board of com- 
missioners became corporate authorities by a vote 
of the people of a locality under statutory authori- 
zation, their powers can be modified by the legis- 
lature without the consent of the people.*t As a 
general rule, a department of a city government, in 
discharging a duty primarily resting upon the city, 
acts as the agent of the city, although the depart- 
ment may have full power and authority in the 
particular matter, but it rests with the legislature 
to determine the extent and manner in which the 
city shall be subject to liability for the acts of the 
department,5? and the legislature may provide that 
all actions on account of acts done or omitted by 
the department shall be brought against it alone.** 
The authority of a municipal board to increase the 
number of bureaus of the department of which the 
board is the head is not given by powers in the 
municipal charter authorizing it to consolidate two 
or more bureaus,°* or to prescribe the number and 
duties of officers and employees.®> In the absence 
of express prohibition such a board has the power 


t . Hoffman, 55 Misc. 
Saat eaet N. J. Eq. 478. 
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146, 88 A 979; Butcher y. Camden, 29 
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to designate one of its own members or an outsider 
for the purpose of discharging ordinary secretarial 
 duties.5® The legislature has the right to take from 
a department powers which it previously gave 
toxib.5% 

[§ 1255] f. Abolition of Departments.®* Depart- 
ments may also be abolished by the power that 
gave them life—by the legislature if created by it; 
and if created by the municipality, then either by 
it or the state in exercise of its sovereign power.°® 
And this power may be exercised at discretion with- 
out regard to the term or incumbency of any officers 
of the department.®° Abolition of a department 
may be effected by express repeal of the statute or 
ordinance of creation,®! or by other positive legisla- 
tion incompatible with the law creating it. A 
power given by statute to regulate offices and bu- 
reaus is not a power to abolish.®* 

[§ 1256] 2. Public Works*?“—a,. Creation, Nature, 
and Status of Board. The creation of a board of 
public works by statute®* or by municipal charter®® 
has been sustained against various objections. In 
the absence of authority in its charter, the common 
council has no right to create the office of acting 
commissioner of public works.** <A board of local 
improvements is an arm or agency of the municipal 
government,®’ and in some jurisdictions boards of 
public works are regarded as essentially municipal 
officers and not subject to state control.*8 A board 
of public works empowered to sue and be sued and 


to construct, operate, and control city water and . 


electric light works is an independent corpora- 
» tion.6° Members of the board of public works are. 
public officers.7° 


§ 1545 et seq. 
Education see infra § 1568 et seq. 


261, 105 NYS 353 [aff_124 App. Div. 
937 mem, 109 NYS 11385 mem]. 

46. McIntyre v. Philadelphia, 9 Pa. 
Dist. 714, 24 Pa. Co. 439 (refusing 
to enjoin the department of public 
safety from awarding contracts for 
furnishing electric lights). 

47. Cunningham v. Dunlap, 21 Pa. 
Dist. 459. f 

48. Cal.—O’Melveney v. Griffith, 
L7seCal Aleta, P 9384: 

Me.—Skowhegan v. Heselton, 117 
Me. 17, 102 A 772. 

Md.—Baltimore v. Flack, 104 Md. 
ee 64 A 702. 


PE Vee GON uv Craig, “2oe IN, Wie 
125, 133 NE 419. : 
Tex.—Jones v. Doherty, (Civ. A.) 


56 SW 596. 
49. Gardner v. Oakland Park Di- 


rectors, 35 Cal. A, 597, 170 P 672. 
50. Steiger: v. Collins, 213 App. 
Div. 76, 209 NYS 759 [aff 241 N.Y. 


em, 150 NE 540 mem]. 
mee 838 Ill. 529, 84 


51. Andrews Vv. Peo., 
Til. 28. ; 
52. Scott'v. Saratoga Springs, 199 


N. Y., 178, 92 NE 393. " 

53. Henry v. Saratoga Springs, 171 
App. Div. 827, 155 NYS 942. 

54, Peo. v..New York Fire Comrs., 
86 N. Y. 149 [aff 23 Hun 370]. 

55. Peo. v. New York Fire Comrs., 
supra, 

56. Craig v. Matthews, 238 N. Y. 
88, 148 NE 800. 

57. Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421. 

58. Abolition of office generally 
see supra §§ 977-981. See also infra 
§§ 1265, 1314, 1544. 

Abolition of particular departments 
see infra §§ 1271, 1278, 1447. 


59. Del.—State v. Peverly, 125 A 
421. 

Til.—Sheridan v. Colvin, 78 Ill. 
237. 

Ky.—Com. v. Reese, 29 SW 352, 16 
KyL 493. 


N, J.—Hirsch v. Burk, 83 N. J. L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Oh.—Toledo v. Lake Shore, etc., R. 


pees 4 Oh. Cir. Ct. 118, 2 Oh. Cir. Dec. | 


Wis.—State v. Rosenthal, 179 Wis. 
243, 191 NW 562, 

[a] Ordinance held to abolish de- 
partment.—A city ordinance, reorgan- 
izing the police department and vest- 
ing the entire control of the police 
force in a city marshal, takes away 
the functions given to the board of 
police by the act of their creation 
and confers them upon the officers 
named in such ordinance. Sheridan 
V.-Colving 73 Tl,” 237%, 

[b] Statute held not to abolish 
department.—State vy. Hornberger, 8 
re Dec. (Reprint) 96, 5 CinecLBul 


60. See case infra this note. 

[a]. Thus, city authorities may 
lawfully, by ordinance, abolish the 
fire department, notwithstanding 
terms of office of its officers are un- 
expired. Butcher v. Camden, 29 N. J. 
Eq. 478. 

61. Toledo v. Lake Shore, etc., R. 

o., 4° Oh. Ciry Ct? 1133/2 Ohe' Cin, Dees 


© 
450. 

62. State v. Peverly, (Del.) 125 A 
421; Com. v. Reese, 29 SW 352, 16 
KyL 493; State v. Rosenthal, 179 
Wis. 243,.191 NW 562. 

[a] Office held abolished.—A stat- 
ute creating the office of “inspector 
of weights and measures,” abolished 
the office of “sealer of weights and 
measures,” which theretofore ex- 
isted. Com. v. Reese, 29 SW 352, 16 
KyL 498. 

63. Peo. v. New York Fire Comrs., 
86 N. Y. 149. 

6314. Other departments: 
Generally see supra § 1250 et seq; 

and infra § 1594 et seq. 

Building see supra § 385 et seq. 
Charities and correction see infra 

§ 1586 et seq. 

Conduits and subways 


see infra 


) 
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Fire see infra § 1445 et seq. 

Health see supra § 465 et seq. 
Market see supra § 512. 

Park’ see infra § 1559 et seq. 

Police see infra § 1271 et seq. 
Streets see infra § 1509 et seq. 
Water and light see infra § 1528 et 


seq. 
Wharves and docks see infra § 1552 
et seq. 
64. See case infra this note. 
[a] A statute for a municipality 
and establishing certain officers for 
such board, and which fails to fix 


the compensation of those officers, is ' 


not within the inhibition of a con- 


stitutional provision that the com- . 


pensation of all officers not fixed by 
the constitution shall in all cases be 
fixed by the legislature, the reason 
assigned being that officers of the 


board of public works are not 
permanent officers of the . city 
government, Bonebrake vy. Wall, 11. 
as Dec. (Reprint) 88, 24 CinecLBul 
65. See case infra this note, 
[a] Denver charter provisions cre- 


ating a board of public works do not 
violate _a constitutional provision 
prohibiting the delegation to a spe- 
cial commission of power to levy 
taxes or perform any municipal func- 


tion. Denver v. Iliff, 38 lo. 
ao 838 Colo. 357, 

fe eresford v. Donaldson, 
Mae. ee 103 NYS 600. nega 8 

fi eo. v. Faherty, 306 Ill. 
137 NE 506. A ia Nerthe 
68. State v. Denny, 118 Ind. 382, 


21 NE 252, 4 LRA 79 [quot Lexing- 
ton v. Thompson, 113 Ky. 540, 68 SW 
477, 480, 24 Kyl 384, 101 AmSR 361, 
57 LRA 755]; Peo. v. Hurlbut, 24 
Mich. 44, 9 AmR 103. 

69. Union y. Union Public Works 
Comrs., 91 S. C. 248, 74 SE 496. 

70. Taylor v. Manson, 9 Cal, A, 
382,.99 P 410, 
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§§ 1257-1260] 


[§ 1257] b. Term of Office.“t The term of office 
of memhers of the board of public works is deter- 
mined by statute’? or by the municipal charter,’ 
as the case may be. 

[§ 1258] c. Eligibility.*4 A statute authorizing 
the mayors of cities of a certain size to appoint 
boards of public works composed of four members, 
no more than two of whom shall be of the same po- 
litical party, is constitutional.7® 

[§ 1259] d. Appointment and Filling of Vacan- 
cies.** In accord with rules previously stated*? in 
some states, on the theory that the functions of 
such officers are purely local and municipal,’® the 
legislature has no power to appoint members of 
boards of public works,’® and the selection cannot 
be made without the assent of the local people or 
authorities ;°° but in other states the legislature, hav- 
ing supervisory control over municipalities created 
by it,°4 may confer the power of appointment of 
members of boards of public works on the gov- 
ernor®’ or on the municipal authorities.8* Although 
a village had by ordinance created the office of 
superintendent of streets, the title of members of 
‘the board of trustees sitting as members of the 
board of local improvement under an ordinance is 
not subject to attack, although the ordinance did not 
provide that the superintendent of streets, who is 
ex officio a member, should sit on such board.*+ In 
the absence of authority conferred on it by law 
to do so, the common council has no right to appoint 

. or employ an acting commissioner of public works.®® 
Under statutes providing that the members of the 
board of public works shall be elected by the board 
of mayor and aldermen, and that the mayor shall 
have a negative upon the action of the aldermen, 
and that no vote can be passed or appointment 
made by the board of aldermen over his veto unless 
by a vote of two thirds of all the aldermen elected, 
the mayor has power to veto the election of a mem- 
ber of the board of public works by the aldermen.** 


71. Term of office generally see 
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hold their offices for six years, 


[43 C.J.] 739 


Filling vacancies.*? When the governor, having 
the general constitutional power of appointment of 
officers not otherwise provided for, is by the charter 
vested with power to appoint members of this board, 
and fill vacancies arising therein, his appointments 
to fill vacancies and the time for which the ap- 
pointees shall hold office is controlled by the charter 
and not by the constitution.*® Under a charter pro- 
vision that the governor shall appoint a board of 
public works by and with the advice and consent of 
the senate, and that he shall have power to fill 
vacancies in vacation of the senate, the governor 
may appoint for an unexpired term without the 
advice and consent of the senate.8® A constitutional 
provision that in eases of elective officers no per- 
son appointed to fill a vacancy shall hold his office, 
by virtue of such appointment, for a period longer 
than the commencement of the political year next 
succeeding the annual election after the happening 
of the vacancy, applies only to offices created by 
the constitution and not to those created by the 
legislature; and a city charter declaring that a 
vacancy in the office of an elective commissioner 
of public works shall be filled by appointment of 
the mayor, and that his term shall last until the 
first day of January after the next municipal elec- 
tion, at which election a commissioner shall be 
elected, is not in contravention of the constitu- 
tion.2° So this charter provision is not in contra- 
vention of a constitutional provision that all elee- 
tions of city officers, except to fill vacancies, shall 
be held on the Tuesday succeeding the first Monday 
of November in an odd-numbered year; the office 
being statutory, the mode of appointment or elec- 
tion and manner of filling vacancies are subject to 
the legislative will.°t 

[§ 1260] e. Authority and Powers. These, of 
course, are such and only such as are conferred by 
constitution, statute, charter, or ordinance, as the 
case may be.°? Where the common council had been 


or 83. Peo. v. Strohm, 285 Ill. 580, 


supra §§ 1056-1070. 

72. Sherman y. Des Moines, 100 
Towa ‘88, 69 NW 410; Peo. v. Scheu, 
167 N. Y. 292, 60 NE 650. 

[a Construction of particular 
provisions.—Consolidation Act (lL. 
[1882] ec 410) § 106, provides that 
the terms of all officers, whensoever 
actually appointed, shall commence 
on the first day of May in the year 
in which the terms of office of their 
predecessors shall expire; but the 
commissioner of public works to be 


appointed on the expiration of the, 


term of the present incumbent, in 
December, 1884, shall hold from the 
first day of May succeeding such 
month. It was held that it was 


clearly the intention that the com-. 


missioner’s term should begin on May 
1, 1885, and it was immaterial that 
the termination of his predecessor’s 
term was erroneously stated to be in 
December, 1884,, Peo. v. Barrett, 8 
NYS 677. 

73. See case infra this note. 

[a] Construction of charter pro- 
visions.—The city charter passed 
April 30, 1873, provided in § 25 that 
the mayor should within twenty days 
after the passage thereof nominate 
successors of persons whose terms 
were ended by its passage, excepting 
the commissioner of public works 
and some other officers, who were 
expressly allowed to continue in office 
for the residue of their terms, which 
would expire in the following Decem- 
ber, when he was permitted to ap- 
point their successors for terms of 
four years. It further provided that 

“every head of department and person 
‘in this section named, except as 
herein otherwise provided, ” should 


until their successors should be ap- 
pointed. The terms of all except 
“those first appointed” were to com- 
mence on May ist. As to those first 
appointed it was provided that their 
terms should commence on the expi- 
ration of the terms of the then in- 
cumbents, ‘as hereinafter provided,” 
and continue until the “1st day of 
May in the year in which it is herein 
provided that their respective terms 
should expire.” Section 117 con- 
tained a general provision ending the 
terms of all appointed officials on 
May 1, 1873, excepting the commis- 
sioner and some other, officers. It 
was held that the charter made no 
change in the time at which the term 
of such commissioners should expire, 
which still continued to be in De- 
cember, as before the passage of the 
charter. Gilroy v. Smith, 5 NYS 784 
{aff 8 NYS 677]. 

74, Eligibility of officers generally 
see supra §§ 1016-1044 

75. Wilson v. Hopson, 78 N. J. L. 
621, 77 A 97; Wilson v. Bergan, 78 
N. J. L. 621, 77 A 97; Wilson v. Mc- 
Kelvey, 78 Nigin Le 621, 77 A 94. 


76. Appointment or election of 
emcese generally see supra §§ 982- 
77. See supra §§ 974%, 982. 
78 See cases infra note 79. See 
also supra §§ 974%, 982. 
State v. Denny, 118 Ind. 382, 


21 NE 252, 4 LRA 79; Peo. v. Hurl- 
but, 24 Mich, 44, 9 AmR 103. 

80. See cases supra note 79. 

81. See supra § 288 et seq. 

82. Monash v. Rhodes, 27 Colo. 
235, 60 P 569 [aff 11 Colo. A, 404, 53 
P 236]; In re Senate Bill, 12 Colo. 
188, 121 P 481. 


121 NE 223; Atty.-Gen. v. Hayes, 7T 
N. H, 358, 92 A 166; Peo. v. Scheu, 


ae N. Y. 292, 60 NE 650. 
84. Peo. v. Strohm, 285 Ill. 580, 

121 NE 223. 

85. Beresford v. Donaldson, 54 
Misc. 138, 103 NYS 600. 

86. Atty.-Gen. v. Hayes, 77 N. H. 
358, 92 A 166. ; 

87. Filling vacancies generally 


see supra §§ 1012-1014%. 
88. Monash v. Rhodes, 27 Colo. 235, 

60 P 569 [aff 11 Colo. A. 404, 53 P 236]. 
89. Monash v. Rhodes, supra. 


90. Peo. v. Scheu, 167 N.. Y. 292, 
60 NE 650 [aff 60 App. Div. 592, 69 
NYS 597]. 

91. Peo. v. Scheu, Supra. 


92. Ill.—Peo. v. Faherty, 306 Ill. 
119, 187 NE 506. 

Ind.—Butler v. Kokomo, 62 Ind. A. 
519, 113 NE 392. 

Mich.—Schneider v. Ann Arbor, 195 
Mich, 599, 162 NW 110. 

N.-¥.—-In re Knaust, 101 N. Y. ss 
4 NE 338; In re De Peyster, 80 N, 
565 [aff 18 Hun 445]; Vermeule A 
Corning, 166 NYS 546 [rev on other 
grounds 186 App. Div. 206, 174 NYS 
220 (aff 230 N. Y. 585 mem, 130 NE 
903 mem) ]. 

Oh.—Yaryan vy. Toledo, 8 Oh. Cir. 
CEAENS ts.) doeaes sOh Cir Clim Zoom ate 
76 Oh. St. 584 mem, 81 NE 1199 mem]. 

Pa.—Wakelin y. Philadelphia, 21 
Pa. Dist. 39. 

S. C.—Union y. Union Public Works 
Comrs., 91 S. C, 248, 74 SH 496. 
Power to change grade of 
and make  repairs.—North 
Adams City Charter provides that 
the board of public works shall have 
control of the construction, altera- 
tion, and repair of streets, and, “ex- 


’ 
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clothed with the duties of commissioners of high- 
ways, and a later statute, creating a board of 
public works, vested in it the powers of commis- 
sioners of highways, this was held to transfer to 
the board all the powers and authority formerly 
of the council.®? 

Plans, specifications, etc.; employment of archi- 
tect. The preparation by the board of public serv- 
ice of plans, estimates, specifications, and profiles 
for public works in accordance with a determining 
ordinance by council is not an exercise of legis- 
lative power, but is executive or administrative ;°* 
and the same rule applies as to the making of a 
contract for the construction of works.®® A reso- 
lution authorizing the city comptroller to employ an 
architect to make plans, drawings, and _ specifica- 
tions, and to make the contract with the architect 
pursuant thereto,®® or an ordinance proposing that 
a building shall be erected under the supervision 
and control of an architect who is not an officer 
of the city,®’ is an unauthorized encroachment on 
the authority of the board or commissioner of public 
works on whom the duty is imposed. 

Water and electric light. A board of public 
works, which has the control and management of 
water and electric light works of a city and has 
the power to sue and be sued, has no right to cut 
off water and electric lights from the city on account 
of the refusal of the council to pay charges, arbi- 
trarily fixed by the board, the amount of which was 
in dispute between the board and the council, it 
being the duty of the board to resort to the courts 
-to determine the reasonableness of the charges.®® 
A board of public works having power as to the 
time, place, and manner of enforcement of the 
payment of electric light rates, and to make con- 
tracts relating thereto in their own name, may also 
collect such rates in an action of assumpsit on the 
common counts in any court of competent juris- 
diction,®® and can bring suit to compel payment of 


cept as herein otherwise provided,” 
shall have the powers, etc., which 
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of night watchman.in the department 5. 
of public works, the commissioner of 6. 


~ £8§ 1260-1262 


light and water rates; and a guarantor of a delin- 
quent may also be sued by the board in any form 
of assumpsit which is appropriate.’ 

Employment of attorney and suits. <A statute 
empowering the board of local improvements to ap- 
point an attorney is impliedly repealed by one mak- 
ing the head of the law department of the city the 
corporation counsel, since local improvements are 
subject to control of the city and the law depart- 
ment of the city means a department having charge 
of its law business. 

[§ 1261] f. Duties and Liabilities Members of 
the board of public works, being public officers,® 
with duties prescribed by law, must perform their 
duties with due care.* Municipal officers and agents 
having general charge of public improvements and 
power to contract therefor are bound to investigate 
complaints against contractors for public works 
charging violation of laws regulating the hours of 
labor and wages of laborers employed on public 
works.?. When a municipal charter requires a ref- 
erence of a proceeding of the city council to the 
board of publi¢ works, such reference must be for- 
mally made to the board; and the matter referred © 
should be duly considered and determined by the 
board, and not by the members of the board acting 
each for himself, and without the benefit of con- 
ference with the others.® 

Personal liability. A director or member of the 
board is not personally liable for damages caused 
by acts done by him in pursuance of a discretion 
with which he is vested in the absence of bad 
faith,® nor for the neglect of employees not ap- 
pointed by him or under his control.1° It has been 
held, however, that he is liable for damages for 
unauthorized acts done by him.1! 

[§ 1262] g. Compensation.12 Members of boards 
of public works are ‘‘municipal officers’? within a 
constitutional prohibition against any change of 
compensation during their term of office;*? but a 


See supra § 1256, 
Taylor v. Manson, 9 Cal. A. 382, 
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“may be by law given” to road com- 
missioners of towns; § 13 authorizes 
the city council, “so far as is not 
inconsistent with this act,’’ to exer- 
cise all the legislative powers of 
towns; and § 23 gives the council 
exclusive power to lay out and dis- 
continue streets and highways, and 
to assess damages sustained thereby, 
“except as herein otherwise  pro- 
vided,” and to aet in all matters re- 
lating to such laying out, altering, 
etc. It was held that the powers of 
the board of public works were not 
cut down by the powers granted to 
the ‘city, and that it had power to 
change the grade of a street in mak- 
ing ordinary repairs, such repairs 
not being an alteration, within § 23. 
Simpson v. North Adams, 174 Mass, 
450, 54 NE 878. See generally infra 
DOVE, SOV ITD in’ 44) Clog: 

[b] Under the charter of Ann 
Arbor the board of public works is 
not the governing body of the city, 
but is aboard of limited powers. 
Schneider v. Ann Arbor, 195 Mich. 
599, 162 NW 110. 

[c] Power to employ night watch- 
man and make contract for compen- 
sation.—A city ordinance declared 
that the minimum wage of a laborer 
or workman employed by any board 
or commission for the city should 
not be less than one dollar and fifty 
cents a day, and Local Acts (1901) 
p 389 No. 415 § 6, provided that the 
Detroit commissioner of public works 
might appoint such employees of the 
department as the common council 
should provide for. It was held that 
the city having created the position 


such department had power to em- 
ploy a person to fill such position, and 
to agree with him that he should be 
paid for overtime without submitting 
the contract to the council for its 
approval, notwithstanding section 8, 
providing that the commissioner of 
public works shall have no power to 
enter into any contract on behalf of 
the city without the approval of the 
common council. Gadd v. Detroit, 142 
Mich. 683, 106 NW 210. 

Fower to contract see infra § 2152 
in 44°C. J. : 

93. Matter of Watertown Public 
Works, 67 Hun 190, 22 NYS 112 [aff 
144 N. Y. 440, 39 NE 387]. 

Department of streets generally see 
infra §§ 1509-1527. 

94. Yaryan v. Toledo, 8 Oh. Cir. 
CUAIN Shy tes Oni. Gir SOty 25 Ono ltehte 
76 Oh. St. 584 mem, 81 NE 1199 mem]. 

oe Yaryan vy, Toledo, supra. 
343, 89 NW 935, 

97. Wakelin vy. 
Pa. Dist, 39. 

98. Union v. Union Public Works 
Comrs., 91 S. C, 248, 74 SE 496. 

99. Niles Bd. of Public Works v. 
Pinch, 152 Mich. 517, 116 NW 408. 

1. Niles Bd. of Public Works vy. 
Pinch, supra. 

2. Niles Bd. of Public Works v. 
Pinch, supra. 

3. Peo. .v. Faherty, 306 Ill. 119, 137 
NE 506. ; 

4. Powers, duties, and liabilities 
of officers: ~° 
Generally see supra §§ 1186-1212, 
Departmental officers generally see 

supra § 1254, 


Philadelphia, 21 


Moreland v. Detroit, 130 Mich.. 


99 P 410. 

7. Peo. v, Van Wyck, 27 Misc. 439, 
59 NYS 134. \ 

8. Storrie v. Woessner, (Tex. Civ. 
A.) 47 SW 837. 

9. American Pavement Co. v. 
Wiaener, 139. Pat 623, 21—A’ 160) fare 
TPA sol 285i, 
aban Fitzpatrick vy. Slocum, 89 N. Y. 

[a] Statutory exemption. — Laws 
which exempt the commissioner of 
city works from liability for the mis- 
feasance or nonfeasance of any of his 
subordinates are not in violation of 
the doctrine of respondeat superior, 
since the city, and not the commis- 
Sioner, is the superior, and liable for 
the negligence of such subordinates. 


Bieling) ve’ Brooklyn) /120) Ni x 798) 
24 NE 389, 
11. Larned v. Briscoe, 62 Mich. 


8913, 29 ONW 22. 
Personal liability of officers gen- 
erally see supra § 1198 et seq. 
12. Compensation of officers gen- 
erally see supra §§ 1138-1185. 
99 Ky. 


13. Louisville v. Wilson, 
598, 86 SW 944, 18 KyL 427. 

[a] What does not amount to 
change.—Where a statute provides 
that the salary of a designated offi- 
cer shall not be less than an amount 
named, but does not fix the amount, 
an ordinance fixing the salary of such 
officer at a greater amount than 
named in the statute, does not violate 
a constitutional prohibition against 
any, change of the compensation of 
municipal officers during their terms 
of office. Louisville v. Wilson, 99 Ky. 
598, 36 SW 944, 18 KyL 427. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


-§§ 1262-3267] 


charter provision forbidding reduction of salaries 
during incumbeney of any office does not prevent 
later legislation authorizing the municipality to 
allow such salary as it sees fit to officers of a board 
not in existence when the charter provision was 
enacted, and under such later legislation the eom- 
pensation of such officers may be reduced during the 
term.'* Where the salary of an officer of this de- 
partment is by charter to be fixed by the board, 
with the approval of the council, the latter may 
not alone reduce it.2° <An officer illegally suspended 
may recover his salary during the time of suspen- 
sion.!® 

Pleading. Where an employee of the board of 
public works who seeks to recover his salary from 
the time he was removed until the expiration of 
the time for which he was elected alleges in his 
petition that he was debarred from his office by the 
board of public works ‘‘while acting within the 
scope of their duties as such board,’’ the only legiti- 
mate inference from this declaration is that plain- 
tiff’s removal was for cause, the board having statu- 
tory authority to remove employees for cause, and 
hence the petition is demurrable.1°% 

[§ 1263] h. Records. Such is the nature and im- 
portance of the functions of a board or director 
of public works for municipal corporations as neces- 
sarily to require that a record shall be kept of 
all official acts and transactions, even though not 
expressly required by the charter.1’ Provision is 
sometimes made by statute requiring the board to 
keep minutes of its action as a board.'§ 

[§ 1264] i. Removal.'® An officer of a board of 
publie works holding for a definite term is not re- 
movable at pleasure unless this power is expressly 
conferred by statute,” nor is such power conferred 
by a charter provision authorizing the common 
council, consisting of the mayor and alderman, to 
remove officers appointed by it where the statute 
provides that members of the publie works board 
shall be ‘‘appointed’’ by the mayor, subject to the 
affirmative vote of the aldermen;*! but they have 
been held to be city officers?? and as such removable 
for just cause by the common council under the 
inherent power vested by a charter authorizing it to 
exercise all the corporate powers conferred.?? An 
officer who simply attends board meetings and gives 
no personal attention to the public works of the 
corporation, and who exercises no care to check 
incompetent work or extravagant expenditures, is 

14. Peo. v. Detroit, 38 Mich. 636. 22. 


15. Fountain vy. Jackson, 50 Mich. 23. 
15, 14 NW 680, [a] 


609. ; Div. 477, 114 NYS 365. 
16%. Hutchinson v. Lima, 27 Oh. 24. 

Cir. Ct. 545, 551 (“There are other |557, 36 P 495. 

averments in the petition claiming 25. 


that the removal was arbitrary and 26. 
without reason, that plaintiff had per- 
formed his duties in compliance with 
law and to the satisfaction of said 


board and without any complaint or] 609. 
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Peo. v. Raymond, supra. 
Peo. v. Raymond, supra. 31. 
Evidence held not to justify | see supra §§ 977-981. 
16. Morley v. New York, 12 NYS|removal.—Peo. v. Raymond, 129 App. 32. 


State v. Van Brocklin, 8 Wash. 


Peo. v. Thompson, 94 N. Y. 451. [a] 
Peo. v. Thompson, supra. 

27. Wardlaw v. New York, 137 N. 
Y. 194, 33 NE 140. ‘ 

28. Morley v. New York, 12 NYS 
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guilty of dereliction of duty, and subject to removal 
therefor.*4 

Proceedings and review. When a regular trial is 
not contemplated, although removal may be only 
for cause, charges drawn with the exactness of 
pleadings are not necessary,?> nor need the commis- 
sion call witnesses or hear testimony.26 When trial 
is required, the jury decide whether the facts proved 
sustain the charges.?7 Acts of an officer after his 
suspension, in seeking and accepting other employ- 
ment, are not admissible against him to show that 
he understood, when he received notice of suspen- 
sion, that he was discharged.** On appeal, if it 
appears that there was no evidence to sustain the 
charges, the removal is ‘‘not for cause’’ and may 
be reversed.?® The power conferred by a statute 
on the mayor and aldermen to remove a member of 
the board of public works for cause is judicial and 
contemplates a charge, notice, hearing, and judg- 
ment of removal upon cause, and, on certiorari to 
review and set aside the summary removal of a 
member of a board of public works, it cannot be 
shown that there was legal cause for removal.?° 

[§ 1265] j. Abolition of Office.* The legislature 
has power to abolish the office of any officer of the 
board of public works.*? . 

[§ 1266] k. Criminal Liability.** Violation of a 
prescribed duty by a board of public works is an in- 
dictable offense, although not made so in terms by 
statute,** and a member of such board is ‘‘an officer 
elected to an office of trust or profit’’ within a stat- 
ute which makes it a crime for such officer to become 
‘‘directly or indirectly interested in any contract 
for the purchase of any property or fire insurance, 
for the use of the state, county, township, city, 
town or village.’’*> On a prosecution under such 
statute it cannot be shown as a defense that the 
proper officer had not certified that the money re- 
quired for the contract was in the treasury to the 
credit of the proper fund, or specifically set apart 
for such expenditures, as required by statute. But 
it seems that omission to take the prescribed official 
oath before assuming office is 4 personal and not 
an official omission of duty, within the meaning of 
a statute, the provisions of which punish as a mis- 
demeanor the willful omission by a public officer 
of any public duty enjoined upon him by law.3? 

[§ 1267] 1. Subordinate Officers—(1) Appoint- 
ment,*?? and Creation and Tenure of Office.3® Of- 


74 A 1055. 
Abolition of office generally 


McHugh v. Cincinnati, 1 Cine. 
Super. (Oh.) 145 (construing provi- 
sions which were held to abolish the 
office of city commissioner), 

Thus a statute abolishing the 
board of public works of cities of 
the first class, and providing that the 
members of the board of public affairs 
should be appointed by the govern- 
ment, and should have all the powers, 


charges, ete., but under the familiar 
rule that a pleading of this nature 
must be construed most strongly 
against the pleader, the effect of the 
admissions above quoted must be ap- 
parent’’). 

17. Larned v. Briscoe, 62 Mich. 
393, 29 NW 22. 

18. See statutory provisions; and 
Brobst v. Albrecht, 19 Pa. Dist, 989. 

19. Removal of officers generally 
see supra §§ 1079-1137. 

Under Civil Service Acts see supra 
§ 1129 note 88 [hb]. 

20. Todd v. Dunlap, 99 Ky. 449, 36 
Sw 541, 18 Kyl 329. 

21. Peo. v. Raymond, 129 App. Div. 
477, 114 NYS 365. 


36 P 495. 

[a] Finding not sustained by 
facts.— A charge that a member of 
a municipal board of public works 
voted to insure certain city property 
with companies through a corpora- 
tion, as local agent, which received 
commissions therefor, and that he 
was a Stockholder of the agent com- 
pany, and so interested in the com- 
missions paid, was not sustained by 
a finding of the facts charged, ex- 
cept that he was a trustee only of 
such company. State v. Van Brock- 
lin, 8 Wash. 557, 36 P 495. 

30. Hagerty v. Shedd, 75 N. H. 393, 


29. Peo. v. Campbell, 82 N. Y. 247;° 
State v. Van Brocklin, 8 Wash. 557,! 


perform all the duties, and be the 
successors of the board of public 
works, was held to be valid. State 
v. Smith, 44 Oh. St. 348, -7 NE 447, 12 
NE 829. 

33. Criminal liability of officers 
generally see supra §§ 1242-1249. 

34. State v. Startup, 39 N. J. L. 423. 

35. Doll v. State, 45 Oh. St. 445, 15 
NE 293. 

36. Doll v. State, supra. 

87... Peo. vy. ‘Ryall, 58 Hun 235; 52% 
NYS 828. 

38. Appointment or election of of- 
ficers generally see supra §§ 982-1015. 

Appointment of departmental offi- 
cers generally see supra § 12652. 

39. Term and tenure of office gen- 
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fices in the department of public works are created 
by statutory or charter provisions,*® or by the gov- 
erning body of the city under their authority.*4 The 
power .of appointment to these offices is usually 
given to the board,‘? or superintendent of public 
works.4? Whether the appointment must be made 
in accordance with civil service rules,** or other- 
wise,#® depends on varying statutory provisions. 
Where the statute provides that an officer appointed 
by the board of public works shall hold office dur- 
ing its pleasure, the board has no power to appoint 
one for a fixed term.*® 

[§ 1268] (2) Removal and Reinstatement.*’ An 
official of the department of public works protected 
in his tenure of office can be removed only for 
cause;*8 but where the statute provides that an 
officer appointed by the board of public works shall 
hold office during its pleasure, he may be removed 
by the board at its pleasure.* 

[§ 1269] (3) Duties and Liabilities.°° Where a 
chief engineer who is the head of a bureau assumes 
added duties imposed by the action of the chief of 
the department of public works, although he may 
lawfully decline them, he is responsible for their 
proper performance;*+ but he is not responsible 
for the inefficiency or incapacity of assistants whom 
he does not appoint, and whom he has no power 
to appoint, and over whom he has no official con- 
trolo2 

Liability on bond.®? Where the 
erally see supra §§ 1056-1070. 


statute required 


fill such an office, 
hereby legalized, 
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f) 


the board of commissioners to prescribe the duty 
of employees, and the commissioner of public prop- 
erty imposed on a clerk in his department the ad- 
ditional duty of collecting water rents, which duty 
had been imposed on the cashier by the board of 
commissioners, the sureties on the bond of the 
clerk were not liable for sums collected and mis- 
appropriated by him even if the additional duty 
was germane to his employment.** i 

[§ 1270] (4) Compensation.®> Where the com- 
missioner of public works has charge of public im- 
provements and special assessments, with authority 
to direct all expenditures made by the department, 
and the superintendent of special assessments, hay- 
ing special charge of the making of special assess- 
ments subject to the direction of the corporation 
counsel who is head of the department of law as 
notary public, administers oaths to commissioners 
in assessment proceedings, and to employees serving 
notice therein, payment for such services cannot be 
directed by the corporation counsel as the work 
is done under the department of public works.°® 
In the case of a city surveyor whose duty it is 
to assist the commissioner of public works, and 
who by virtue of his appointment became eligible 
to certain employment in the nature of publie serv- 
ice for which he was entitled to compensation at 
specified rates for services performed, fixed by 
the local law, the amount of his compensation 
depended upon the law at the time his. services 


such creation is'the added duties develops a want of 
validates only 


{a] Statute creating office of chief 
engineer.—Parsons v. Breed, 126 Ky. 
759, 104 SW 766, 31 KyL 1136. 

40. See statutory and charter pro- 
visions. 

41. Covington Bd. of Aldermen v. 
Covington, 129 Ky. 410, 111 SW 1007, 
33 KyL 880. 

42. Parsons v. Breed, 126 Ky. 759, 
104 SW 766, 31 KyL 1136. 

43. See case infra this note. 

[a] Power of superintendent.— 
Under a statute providing that the 
superintendent of public works shall 
not make any appointments or em- 
ployments until the number and com- 
pensation of appointees and em- 
ployees shall have been fixed by ordi- 
nance, etce., while the superintendent 
has no power to make any appoint- 
ment until so authorized by the coun- 
cil, yet when by ordinance the council 
authorizes the appointment, etc., the 
superintendent has the right of ap- 
pointment of the employees, and the 
board of councilmen could not elect 
a person to hold the position created 
by them of overseer of the street 
cleaning department. Covington Bd. 
of Aldermen v. Covington, 129 Ky. 
410, 111 SW 1007, 33 KyL 880. 

44. See cases infra this note. 
also supra §§ 983-991. 

[a] Appointment under civil serv- 
“ice.—Where the statute requires the 
commissioner of public works and 
the superintendents whom he ap- 
points to give bonds and make all 
appointments by the commissioner, 
save his deputy, subject to the Civil 
Service Law, which exempts from 
its provision heads of any principal 
department, and officers and clerks, 
for the faithful discharge of whose 
duties a superior officer is required 
to give a bond, the superintendent of 
street construction and repairing is 
subject to the Civil Service Law, 
because he is required to give an 
individual bond and _ therefore the 
bond of the commissioner does 
not cover his defaults. Johnson y. 
Sm ase 147 Wis. 476, 1383 NW 


27. 

[b] Curative statute, providing 
that if any city empowered to create 
and fill by appointment any office, 
shall have attempted to create and 


See 


the defective acts 
will not validate the ‘appointment 
by the commissioner of public 
works of a superintendent contrary 
to the civil service laws. Johnson 
Tyee: 147 Wis. 476, 133 NW 


45. Brown y. Duane, 60 Hun 98, 14 
NYS 450. 

[a] Civil Service Act inapplicable. 
—A statute providing that no person 
shall be appointed by the aqueduct 
commissioners, as inspector or su- 
perintendent, who shall not be certi- 
fled by at least three members of the 
commission to be competent and fit 
for the duties of the position for 
which he is an applicant, and experi- 
enced in the subject matter of the 
employment, being special and local 
in its character, is not to be deemed 
to be repealed by the Civil Service 
Act directing that preference be 
given honorably discharged Union 
soldiers in certain civil appointments. 
aa v. Duane, 60 Hun 98, 14 NYS 

46. Parsons v. Breed, 126 Ky. 759, 
104 SW 766, 31: KyL 11386 (chief en- 
gineer). 

47. Removal of officers generally 
igre ey 7 §§ 1079-1137. 


of a city, and 


Gude v, Duluth, 144 Minn. 109, 

174 _ NW 614; Peo. v. Campbell, 82 
ING OYA 24% 

[a] Rule applied.—An inspector 


in the department of public works, 
who was in the classified service en- 
titled to protection of civil service 
regulations provided for by the city 
charter under which he might be 
laid off when there was no work in 
the department, with precedence in 
reinstatement according to seniority, 
who was laid off could not be ex- 
cluded from his position by employ- 
ment of his juniors, the proper 
method of removing him from the 
employment being by direct proceed- 
ings under the civil service regula- 


tions. Gude v. Duluth, 144 Minn, 109, 
174 NW 614. 
[b] What constitutes sufficient 


cause.—Where such person assumes 
added duties imposed by the action 
of the chief of the department of pub- 
lic works and in the performance of 


'skill or ability as an engineer or an 


inefficient and slack control, there is 
a sufficient ground for his removal 
from office. Peo. v. Campbell, 82 
N. Y. 247. 

49. Parsons v. Breed, 126 Ky. 759, 
104 SW 766, 31. KyL 1136; Wardlaw 
v. New York, 137° N. Y. 194, 33° NE 
140; Peo. v. La Roche, 111 Misc. 465, 
181 NYS 611. 

[a] Applicability of civil service 
law.—(1) A superintendent of water- 
works, who by statute is appointed 
by, and holds office during the pleas- 
ure of, the commissioner of publie. 
works, and who shall have the man- 
agement and control of the water- 
works of a city, under the direction 
of the commissioner of public works, 
and who under the charter of the city 
is the chief officer of the bureau of 
water in the department of public 
works, subject to the commissioner 
of public works, with certain duties 
to be performed apart from the direc- 
tion of the commissioner of public 
works, may be removed at pleasure 
by the commissioner of public works, 
he not occupying a subordinate posi- 
tion protected from removal without 
charges as contemplated by the civil 
service laws. Peo. v. La Roche, 111 
Mise. 465, 181 NYS 611. (2) Nor is 
his removal .without charges pre- 
vented by the fact that he is a vol- 
untary fireman entitled to the pro- 
tection of the civil service laws, they 
being impliedly repealed so far as 
relates to him by the later statute 
relating to the appointment and 
tenure of his office. Peo. v. La Roche, 
supra. 

50. Powers, duties, and liabilities 
of officers: 

Generally see supra §§ 1186-1212. 
Departmental officers generally see 

supra § 1254. 

51. Peo. v. Campbell, 82 N. Y. 247. 

52. Peo. v. Campbell, supra. 

53. Liability on official bond gen- 
erally see supra §§ 1221-1241, 

54. Equitable Surety Co. vy. 
port, 194 Ky. 368, 238 SW 1046, 

55, Compensation of officers gen- 
erally see supra §§ 1138-1185, 

56. Sheahan Vv. Chicago, 226 
ee 80 NE 754 [aff 127 Ill. A, 


New- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1270-1271] 


were rendered, and not upon the 
of his -appointment.®7 


sion.®8 


_ [§ 1271] 3. Polices*%—a, In General. The estab- 
lishment of a police force in cities constitutes part 


of the measures adopted by, the 


pality to preserve peace and protect the legal rights 
of the citizens,5® and accordingly it is the duty of 


the police department to preserve 
order, and security of the city.®° 


to the police force, if uncertain, will be given that 


57. Peo. v. Ahearn, 125 App. Div. 
795, 410 NYS 306. 

58. Gude v. Duluth, 144 Minn. 109, 
174 NW 614 (rule applied as to in- 
spector). 

5814. Other departments: 
Generally see supra § 1250 et seq; 

and infra § 1594 et seq. 
Building see supra § 885 et seq. 
Charities and correction see 

§ 1586 et seq. 
Conduits and 

§ 1545 et seq. 
Education see infra § 1568 et seq. 
Fire see infra § 1445 et seq. 

Health see supra § 465.et seq. 
Market see supra § 512. 

Park see infra § 1559 et seq. 

Public works see supra § 1256 et seq. 
Streets see infra § 1509 et seq. 

Water and light see infra § 1528 et 


infra 


Subways see infra 


seq. 
Wharves and docks see infra § 1552 
et seq. 
59. Ala.—Peinhardt v. West, 
Ala. 83, 101 S 736. 
Conn.—Sullivan v. Martin, 81 Conn, 
585, 71 A783, : 
Mo.—American Fire Alarm Co. v. 
Kansas City Police Comrs., 285 Mo. 


212 


- 581, 227 SW 114. 


Mont.—State v, Duncan, 
54, 140 P 95. 

N. J.—Hermann v. Guttenberg, 86 
N. J. L. 681, 94 A 308. 

N. Y.—Schenectady R. Co. v. Whit- 
myre, 121 Misc. 4, 199 NYS 827. 

Vt.—Brownell v. Russell, 76 Vt. 
326, 57 A 103. 

60. Sullivan v. Martin, 81 Conn. 
585, 71 A 783; Schenectady R. Co. 
1 SIN Yass 


pet eek he 121 Misc. 4, 

[a] Duty during strike.—It is the 
duty of a police and department of 
public safety to protect a street rail- 
way company in running its cars 
during a strike of its employees. 
Schenectady R. Co, v..Whitmyre, 121 
Misc. 4, 199 NYS 827. 

61. O’Connor y. Girvin, 227 N. Y. 
392, 125 NE 587. 

62. See cases infra this note. 

{a] Effect of ordinance.—An ordi- 


49 Mont. 


nance, providing for the organization | 


of a police department in conformity 
with the statute when duly passed, 
has the force and effect of a statute. 
State v. Duncan, 49 Mont. 54, 140 P 


95: 

[b] Name.—The statute author- 
izes the creation of a police force 
under such name as may be desired, 
and is not limited to one under the 
general supervision of chief of po- 
lice. Peinhardt v. West, 212 Ala. 
83,:101 S 736. 

[ec] Necessity for prior appropria- 
tion.—Under a statute authorizing a 
town council to establish a police de- 
partment, but requiring the appro- 
priation to be made by the voters the 
appropriation is not antecedent to the 
exercise of the council’s power. Her- 
mann y. Guttenberg, 86 N. J. L. 681, 
94 A 308. ‘ 

[d] Offices.—The Metropolitan Po- 
lice Law contemplates that, in addi- 
tion to the office of chief of police, 
which the act itself creates, other 


An officer’ in the depart- 
ment of public works, who has been laid off and 
who is entitled to precedence in reinstatement 
according to seniority, but who is excluded from 
his position by the employment of juniors after 
demand of reinstatement, can recover the sal- 
ary attached to his position during his exelu- 
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law at the time 


of the power.®? 


state or munici- 


the peace, good 
Statutes relating 
ment.®8 


chief shall be es- 
tablished by the council of a city 
organizing its police department in 
conformity therewith. State v. Dun- 
can, 49 Mont, 54, 140 P 95. 

. [e] Validity of statute—A stat- 
ute relating to police in municipali- 
ties, which creates either a double or 
impossible classification, by exclud- 
ing municipalities where police offi- 
cers are removable only for cause, 
and in which no such officers have 
served five years, or rendering 
impossible therein any appointment 
on the force above the rank and file 
until some officer has served for that 
period, contravenes the constitutional 
prohibition of local or special laws, 
regulating the internal affairs® of 
towns and counties. Wilson vy. Ram- 
sey, 86 N. J. L. 268, 90 A265. 

63. Ex p. Paducah, 125 Ky. 510, 
101 SW 898, 31 KyL 170; Paducah v. 
Evitts, 120 Ky. 444, 86 SW 11238, 27 
KyL 867. 

Governmental powers generally see 
supra § 179. 

64. Paducah v. Evitts, 120 Ky. 
444, 86 SW 1123, 27 KyL 867. 

65. See supra § 974%. cy 

66. See constitutional provisions, 

[a] Im Indiana (1) the act of 
March 4, 1891, which amends the act 
of March 5, 18838, by providing that, 
in all cities having an enumeration 
of fourteen thousand children be- 
tween the ages of six and twenty-one 
years, there shall be established a 
board of metropolitan police, consist- 
ing of three commissioners, to be 
appointed by the governor, secretary 
of state, treasurer, and auditor, does 
not trench on the right of self-gov- 
ernment, but is simply the exercise 
of the power to provide for the se- 
lection of peace officers of the state. 
State v. Kolsem, 130 Ind. 434, 29 NE 
595, 14 LRA 566. (2) But a statute 
so providing is invalid if it is in- 
separably associated -with a _ non- 
constitutional provision for a fire de- 
partment in a municipality. State v. 
Denny, 118 Ind. 449, 475, 21 NE 274, 
4 LRA 65 (“The provisions of the 
statute relating to the fire depart- 
ment and police department are so 
intermingled with and dependent on 
each other as that the whole law 
must fall’). To same effect Evans- 
ville v. State, 118 Ind. 426, 21 NE 
267, 4 LRA 93, 

(1865) p 9, 


offices under the 


{b] In Michigan L. 
establishing a police department for 
the city of Detroit, created a police 
force composed of resident freehold- 
ers of the city and conferred on them 
powers and duties of a local nature. 
It was held that the Liquor Law (lL. 
[1887] No. 313) 33, extending the 
jurisdiction of the force with the 
county of Wayne, but outside the lim- 
its of the city of Detroit, without 
changing its general character and 
duties as a city board, and providing 
for the payment of the extra police 
force by the county, is’ invalid, as an 
interference with the right of local 
self-government guaranteed by the 
constitution. Metropolitan Police v. 
Wayne County Auditors, 68 Mich. 


\ 


Legislative control. 
system of a municipal corporation is regarded as 
a governmental function,®* forming part of the state 
government,®* and, subject to the general rules,®> 
and in the absence of constitutional inhibitions,®* it 
is regarded as subject to legislative control;*? but 
a statute placing the burden of supporting a metro- 
politan police force upon a municipality, without 
giving it any control over the expenditures there- 
for, has been held not to be unconstitutional as 
an interference with the right of local self-govern- 


[43 C.J.] 748 


construction which promotes the discipline and effi- 
ciency of the police force.*! 
authorizing the creation of a police department by 
a city controls the nature and extent of the exercise 


A statute or ordinance 


The control of the police 


576, 36 NW 743. 

67. Conn.—Perkins v. New Haven, 
53 Conn. 214, 1 A 825. 

Ill.— Peo. v. Wright,.70 Ill. 388. 

Ind.—State v. Kolsem, 130 Ind. 434, 
29 NE 595, 14 LRA 566; State v. 
Denny, 118 Ind. 449, 21 NE 274, 4 
LRA 65. 

Kan.—State v. Hunter, 38 Kan. 578, 
UR PAT 

Ky.—Ex p. Paducah, 125 Ky. 510, 
101 SW 898, 31 Kyl 170; Paducah 
v. Evitts, 120 Ky, 444, 86 SW 1123, 27 
KyL 867; Police Comrs. v. Louisville, 


3 Bush 597. 

Md.—Baltimore v. State, 15 Md. 
376, 74 AmD 572. 

Mass.—Com. v. Plaisted, 148 Mass. 
ote 19 NE 224, 12 AmSR 566, 2 LRA 


OS at v. Mahaney, 13 Mich. 


Mo.--State v. Jost, 265 Mo, 51, 175 
SW 591, AnnCas1917D 11062. 

Nebr.—State v. Seavey, 22 Nebr. 
454, 35 NW 228, 

IN. Y.—Peo. v. Draper, 15 N. Y. 532. 
ep ape tae v. Covington, 29 Oh. St. 

R. I.—Horton v. Newport, 27 R. I. 
283, 61 A 759, 1 LRANS 512, 8 Ann 
Cas 1097. 

Va.—Burch vy. Hardwicke, 30 Gratt. 
(71 Va.) 24, 32 AmR 640. 

[a] In Georgia the general as- 
sembly may take from a muncipal 
corporation its charter power re- 
specting the police and their appoint- 
ment, and may by statute provide 
for a permanent police for the cor- 
poration, under the control of a 
board of police not elected by the 
people of the municipality or ap- 
pointed or elected by the corporate 
authorities, but consisting of com- 
missioners appointed in “such other 
manner as the general assembly may 
direct. Americus v. Perry, 114 Ga. 
871, 40 SE 1004, 57 LRA 230. 

Appointment and establishment of 
police officers see infra § 1315 et seq. 

68. Arnett v. State, 168 Ind. 180, 
182, 80 NE 1538, 8 LRANS 1192 (‘The 
maintenance of peace and quiet and 
the suppression of crime and im- 
morality are matters of general in- 
terest, and to the attainment of these 
ends the cities and towns are largely 
subject to legislative control. As the 
commonwealth is a unit in respect 
to its interest in such matters, the 
regulation thereof is a proper sub- 
ject of legislation, and whether cities 
and towns in respect to these matters 
shall have a centralized or de-central- 
ized form of government is a politi- 
cal question with which the courts 
have nothing to do. Matters of gen- 
eral interest are not necessarily re- 
quired to be submitted to the judg- 
ment and discretion of the people 
of the locality. So far as principle 
is concerned, it is no objection that 
the State, while imposing upon cities 
and towns the burden of supporting 
their police organizations, designates 
its own agencies to make its plan 
efficient’’), 

[a] In Missouri (1) it has been 
held that the legislature may estab- 
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Abolition of department.®°® The councilmen of a 
municipality under authority given by a statute 
may in their discretion, acting in good faith, abol- 
ish the police department of the town by amending 
the ordinances creating it, or repealing them.”° 

[§ 1272] b. Commissioners or Board—(1) Nature 
and Status of Board. It is generally held that po- 
lice commissioners are-in fact state officers and not 
municipal, although a. particular city or town is 
taxed to pay them,” and that the board of police 
commissioners is a body separate and independent 
of the city council, with certain defined powers and 
duties, in the exercise of which it cannot be con- 
trolled by the council.72 Such officers have been 
held to be both city and state officers.7* According 
to some authorities police commissioners are local 
officers,“ and the board is a mere agency of the 
municipality,’> and is not a quasi corporation.’® 
Such a board is held to be an administrative tribunal 
vested with disciplinary powers,’’ and not a court 
limited in its functions’® or confined by the ap- 


plication of strict legal rules governing trials in’ 


courts of law.?® 


[§ 1273] (2) Creation®® and Abolition of Board. 
In the absence of constitutional inhibition®! the leg- 


lish a police system for a municipal 7s. 

corporation and compel the latter to | Kansas 

sustain it out of the funds gathered |581, 227 SW 114. 

for municipal purposes. State v. 74. 

Jost) “265 Mo, 51, 6% 175: SW? 590,,| Bush “(Ky.) 5397; 
AnnCas1917D 1102 f[foll State v. 

Mason, 153 Mo. 23, 54 SW 524] (“if| N. @®. 108, 65 NE 956. 
the State has the mere control of [a 


the police body, with the power left 
in the municipality to starve the po- 
lice force to death by refusing to 
appropriate funds for its support, 
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American Fire Alarm Co. v. 
City Police Comrs., 285. Mo. 


Police Comrs. v. Louisville, 3 
Speed v. Crawford, 
3 Mete. (Ky.) 207; Peo. v. Coler, 173 


Under the Greater New York 
Charter making the police commis- 
sioner the head of the police depart- 
ment and empowering him to appoint, 
and at pleasure to remove, four depu- 


e 


[§§ 1271-1273 


islature may establish a board of police commis- 
sioners®? or a board of metropolitan police** for a 
municipality. A statute providing that there shall 
be a police department, and declaring that the mayor 
shall nominate, and, with the consent of the council, 
appoint, members of a trial and examining board 
is mandatory and creates a board.** i 
Abolition.’ Where the office of police commis- 
sioner was established by a valid law, a statute 
providing for the adoption of a commission form 
of government, if void, does not operate to repeal 
the former law, so t there is a de jure office.*® 
A board of police and fire commissioners ceased to 
exist on the reorganization of a city under a stat- 
ute providing for the commission form of govern- 
ment and transferring to the council all the powers 
and duties formerly exercised by the several ad- 
ministrative and executive boards and commissions 
of the city, and a statute subsequently passed, 
which repealed the provision relating to the trans- 
fer of powers and duties and which provided for 
the continued existence of boards and commissions 
under former laws, did not operate to reinstate the 
board formerly existing, but had the effect of ere- 
ating a board with the same powers and duties ex- 


tution was held not to prevent the © 
legislature from establishing police 
districts including the territory of a 
municipal corporation and appoint- 
ing a board of commissioners with 
power to appoint and control all po- 
licemen, etc. In such case the mem- 
bers of the board of commissioners 
are state and not local officers. Peo. 
v.'. Shepard,- 36 -N. Ys 32855. Peos: v. 
Draper, 15 N. Y. 532 [cit to this effect 
Peo. y.+State Tax, Comms. INSSY< 


then there can be no metropolitan 
police force. The municipality, the 
creature of the State, can rise up 
against the State and kill any metro- 
politan police force which the State 
may establish. No set of officers can 
or will serve without pay, and if 
the pay of a metropolitan police sys- 
tem is left to the caprice of a mu- 
nicipal government, ofttimes at war 
with the State government, there can 
be no effective police force under 
State control. The question is there- 
fore a vital one to the State’). (2) 
An act requiring a city to support 
the police department out of its reve- 
“nues does not constitute a violation 
of the guaranty of due process, as 
it will be presumed that such support 
is to be provided, not out of funds 
held in trust for specific purposes, 
but out of public funds raised by tax- 
ation. State v. Mason, supra. 

69. Abolition of: 
Departments generally 

§ 1255. 

Police board see infra § 1273. 

70. Buckley v.. Guttenberg, 87 N. 
J. L. 484, 95 A120; 

71. Conn.—Perkins vy. New Haven, 
53 Conn. 214, 1 A 825. 

Ind.—State v. Denny, 118 Ind. 449, 
21 NE 274, 4 LRA 65. 

Kan.—Anderson v. Shawnee County, 
91 Kan. 362, 1387 P 799;.State v. Hun- 
ter, 33 Kan, 578, 17 P 177. 

Md.—McEvoy v. Baltimore, 126 Md. 
111, 94 A 543; Baltimore vy. Howard, 
20 Md. 335; Baltimore v. State, 15 
Md. 376, 74 AmD 572. 

N. \Hi.—Gilbert; v... Berlin, 76 Ni H: 
470, 84 A 235. 

Oh.—Yaple v. Morgan, 2 Oh. Cir. 
Gt. 406,17 Ohi :Ciry) Dec. 557 “fait 2 
CincLBul 336]. 

R. I.—In re Newport Police Comrs., 
22 R. I. 654, 49 A 36. 

72. McEvoy v. Baltimore, 126 Mad. 
111, 94 A 543; Cleveland v. Payne, 
42 Oh. St., 84274 NE 117; Yaple ys 
Morgan, 2 Oh. Cir. Ct. 406, 1 Oh. Cir. 
Dec. 557 [aff 25 CincLBul 336]; Jones 
Nee CHer ty, (Dex \ Civ. As): 6S 
596. 


see supra 


ties, the commissioner is the head of 
the police department and the depu- 
ties are his assistants and act in his 
behalf, and the commissioner and his 
deputies do not act as a board. Peo. 
A Waldo, 212 N. Y. 156, 105 NE 
61. 

75. Sheehan v. San Francisco Po- 
lice Comrs., 188 Cal. 525, 206 P 70. 

76. American Fire Alarm Co. v. 
Kansas City Police Comrs., 285 Mo. 


Viet (Peo Vv New York ~ Police 
Comrs:,)\9'3 NE. AS29777. 

&. eo Vv New York Police 
Comrs., supra, 

79. Peo. v. New York Police 


Comrs., supra. 

60. Creation of departments gen- 
erally see Supra § 1251. 

81. See constitutional provisions; 
and supra § 251. 

82. Horton v. Newport, 27 R. I. 
288, 61 A 759, 1 LRANS 512, 8 Ann 
Cas 1097; Newport v. Horton, 22 R. I. 
196, 47 A 312, 50 LRA 330. 

[a] In New Jersey an act pro- 
viding for the creation of a police 
department in certain cities of the 
second class was held to be consti- 
tutional. Baker v. Delaney, 55 N. J. 
152.795 25 SAO 362 

83. State v. Kolsem, 130 Ind. 434, 
29° NE ‘595, ‘24 LRA 566%) (Com) — v. 
Plaisted, 148.Mass. 375, 19 NE 24, 
12 AmSR 566, 2 LRA 142. 

[a] By special acts.—In the ab- 
sence of a constitutional prohibition 
the legislature may establish a board 
of metropolitan police by the enact- 
ment of a special law where general 
laws cannot be made _ applicable. 
State v. Kolsem, 130 Ind, 434, 29 NE 
595, 14 LRA 566. 

{[b] Effect of invalid provisions.— 
A statute establishing board of po- 
lice for a municipality is invalid if 
it is inseparably associated with an 
unconstitutional provision for a fire 
department. State v. Denny, 118 Ind. 
449, 21 NE 274, 4 LRA 65; Evans- 
ville v. State, 118 Ind. 426, 21 NE 


267, 4 LRA 93 
[c] In New York (1) the consti- 


417, 67 NE 69, 105 AmSR 674, 63 LRA 
884]. (2) Leg. Act (1867) § 12 (LL. 
[1867] c 806) which commits to the 
board of metropolitan police all the 
powers and duties conferred by law 
upon the mayor, the common coun- - 
cil, the mayor and council, and all 
other boards and officers of the city 
of New York, except the metropoli- 
tan board of health, in respect to the 
various Subjects specified in the sec- 
tion, and also authorizes such board 
of police to alter, amend, modify, or 
repeal all ordinances in force at the 
time of the passage of the act, con- 
cerning the persons, occupations, or 
matters in such section mentioned, 
contravenes the provision of Const. 
art 10 § 2 of this state, which de- 
clares that “all city, town and vil- 
lage officers, whose election or ap- 
pointment is not provided for by the 
constitution, shall be elected by the 
electors of such cities, towns and vil- 
lages, or of some division thereof, 
or appointed by such authorities 
thereof as the legislature shall desig- 
nate for that purpose,” and is there- 
fore void. Peo. v. Acton, 48 Barb. 
524, 33 HowPr 52. (3) The act “to 
establish the Rensselaer police dis- 
trict” was unconstitutional and void, 
inasmuch as the main object of the 
act was the establishment of a police 
force under a new organization for 
the city of Troy, and the ‘fragments 
of territory outside of the city limits 
were included merely to give the ter- 
ritory the name and form ‘of a police 
district from the ordinary civil divi- 
Sions of the state, and because, if 
it was deemed necessary to extend 
the police jurisdiction over those 
fragments, they could be incorpo- 
rated in, and made part of, the city. 
Peo, v. Albertson, 55 N. Y. 50. 


84. State v. Butte, 41 M H 
109 P 710. Saas 


85. Abolition of: 
Bly ey ae generally ‘see supra 


Police department see supra § 1271. 


86. State v. Canavan, 155 Wi 
145 NW 44, phan 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ot 2, 


§§ 1273-1275} 


isting under former laws.8? A statute giving to 
the mayor and aldermen the power to establish a 
board of police commissioners and fixing the terms 
of the officers thereof, and permitting the city coun- 
cil to prescribe additional regulations, does not au- 
thorize the mayor and aldermen to abolish the board 
so long as the terms of the members thereof are 
unexpired.®§ 

[§ 1274] (8) Appointment or Election—(a) In 
General. In Nebraska, the legislature may by stat- 
ute confer on the governor the power to appoint 
members of the board of fire and police commission- 
ers of cities of the metropolitan class,°® while in 
others the constitutional right of local self-govern- 
ment forbids the legislature to interfere with the 
appointment of police commissioners by a munici- 
pality.°°. The legislature may, unless specially re- 
strained in the constitution, take from a municipal 
corporation its charter powers respecting the police 
and their appointment, and, by statute, itself di- 
rectly provide for permanent police for the corpora- 
tion under the control of a board of police not ap- 
pointed or elected by the corporate authorities, but 
consisting of commissioners appointed by the legis- 
lature or by some designated officer.*t Some of 
these acts providing for boards of police commis- 
sioners have been assailed on the ground that they 
were inconsistent with the theory of local self- 
government, and for other reasons, but they have 
been generally upheld.®? In some cities having a 
commission form of government the president of 
the board of city commissioners is a member of 
the administrative police by virtue of his office.%* 
Under a statute making provision for a police com- 
mission in a certain town, and providing for the 
appointment of three commissioners within thirty 
days after the passage of the act by certain town 


87. State v. Canavan, supra. 
88. Hardy v. Reamer, 84 S. C. 487, 
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of one department shall have no part 
in the management of the aifairs of 
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officers specified, and that in case of a vacancy in 
such office the successor shall be appointed by the 
supervisor of the town, the power of original ap- 
pointment was conferred only upon those who at 
the time specified held the offices named.9* Where 
the effect of a statute is to require the appointment 
of a commissioner on the expiration of the term of 
an outgoing member by the mayor, subject to the 
approval of the board of aldermen, and the mayor 
submits the name of an appointee to the board 
1or approval, and approval is refused, a vacancy, 
such as the mayor may fill without approval, does 
not arise on expiration of the term of the out- 
going member, but the mayor must submit another 
name for its approval.” Members of the board 
who qualified on their appointment have been held 
to be de facto officers, although they were not se- 
lected at the first meeting of the council, as re- 
quired by the statute creating the board, and al- 
though the council subsequently refused to approve 
the appointments when submitted to it for approval 
by the mayor.®? 

[§ 1275] (b) Qualifications. The legislature has 
the right to fix the qualifications of members of 
the board of police.°® A provision that no more 
than two should be adherents of the same political 
party 1s not unconstitutional, since it merely pro- 
vides for diversity of representation and excludes 
no one whether an adherent of any or no political 
party.°® A provision that the members of the board 
of police shall be appointed from two principal po- 
litical parties has been sustained,’ as well as held 
unconstitutional as an unreasonable restriction upon 
local self-government.? Such a provision is usually 
regarded as directory merely, and not as an element 
in the tenure of the office? and an appointment 
made irrespective of this political qualification is 


tion. Police Comrs. v. Louisville, 3 
Bush (Ky.) 597. (3) An act creating 


66 SE 678. 


89. Redell:v. Moores, 63 Nebr. 219, 
88 NW 243, 93 AmSR 431, 55 LRA 
740 [overr State vy. Moores, 55 Nebr. 
480, 76 NW 175, 41 LRA 624, which 
overr State v. Seavey, 22 Nebr. 454, 
35 NW 228] (by a divided court). 

90. Rathbone v. Wirth, 150 N. Y. 
459, 145 NE 15, 34 LRA 408. 

91. Cal.—Staude v. San Francisco 
Blection Comrs., 61°Cal. 313. ~ 

Ill.— Peo. v. Wright, 70 Ill. 388. 

Ind.—Huntington v. Cast, 149 Ind. 
255, 48 NE 1025. 

Kan.—State v. Hunter, 38 Kan. 578, 
IR ETT. 

La.—State v. New Orleans, 41 La. 
Ann. 156, 6 S 592; Diamond v. Cain, 
Die an eamm.. 3.09. 

State, 15 Md. 


Md.—Baltimore v. 
376, 74 AmD 572. 

Mass.—Com. v. Plaisted, 148 Mass. 
375, 19 NE 224, 12 AmSR 566, 2 LRA 
142. 

Mich.—Baker v. Port Huron Police 
Comrs., 62 Mich. 327, 28 NW 913. 

Mo.—State v. Mason, 153 Mo. 23, 
54 SW 524. 

Mont.-—-State v. Edwards, 38 Mont. 
250. 99 P 940. 

Nebr.—State v. Broatch, 68 Nebr. 
687, 94 NW 1016, 110 AmSR 477; State 
y. Bennett, 22 Nebr. 470, 35 NW PANS 
State v. Seavey, 22 Nebr. 454, 35 NW 


72k H.— Wiggin v. Manchester, 72 
N. H. 576, 58 A 522; Gooch v. Exeter, 
70 N. H. 413, 48 A 1100, 85 AmSR 
oa ale p, ‘racey,.2(Cr.)| 93) SW) 
Ee Gheck v. Hardwicke, 30 Gratt. 
(71 Va.) 24, 32 AmR 640. 

fa] Appointment by district judge. 
—(1) The constitutional provision 
that the powers of the state shall be 
divided into legislative, executive, 
and judicial, and that the members 


either of the other departments, re- 
fers wholly to the powers of the 
state government; and hence it is not 
violated by the act of April 1, 1878, 
empowering certain of the district 
judges to appoint members of a city 
police board. Peo. v. Alvord, (Cal.) 
4 P 676; Staude v. San Francisco 
Election Comrs., 61 Cal. 313. (2) The 
power to appoint police commission- 
ers for San Francisco vested by stat- 
ute in the judges of certain judicial 
districts not being judicial in charac- 
ter was not continued in force by the 
new constitution of California. Hein- 
len. tve*Sulltvansm64 {Gakie3 8) en Lee 


158. 

[b] Right to appoint as dependent 
on population.—A statute providing 
that a board of police, commissioners 
shall be appointed by the governor 
in cities of ten thousand inhabitants 
according to the United States census 
of 1890, or according to a census 
taken under authority of the mayor 
of the city, the governor’s right to 
appoint is determined by the state- 
ment as to population certified to him 
by the mayor. Huntington v. Cast, 
149 Ind. 255. 48 1025. 

{e] In Kentucky (1) it has been 
held that members of the police board 
were “officers for cities and towns,” 
within the provisions of the constitu- 
tional provisions requiring them to 
be elected. Speed v. Crawford, 3 
Metce. 207. (2) The police commis- 
sioners, elected under the provision 
of the statute providing for the or- 
ganization of a police force for the 
city of Louisville and county of Jef- 
ferson, are invested with a dual char- 
acter and powers of city and county 
functionaries, and, against the legis- 
lative creation of such officers, there 
is no inhibition in the constitution, 
nor provision directing the manner of 
their creation, appointment, or elec- 


a police and fire district whose limits 

extend beyond the corporate limits 

of a city, but the operation and bene- 

fits of which as to a part of the dis- 

trict depend on a contingency, is in 

violation of the constitutional provi- 

ee Hees ah pane and towns 

mus e elected. er) Vv. AN 

6 om 517, 9 KyL 748. See 

ew York Metropolitan Police 

Act.—The act of April 15, 1857, resee 

stituting the metropolitan police dis- 

trict out of the counties of New York, 

Kings, Richmond, and Westchester 

and providing for the government of 

such district, was not unconstitu- 

tional in creating a new district or 

division of the state unknown to the 

eget ye for governmental 

poses. 60. |v: raper, 25 B 

Pe N. ¥. 5321. Pada 
e Act providing for board hel 

not repealed.—Arnett v. State, ree 

Ind. 180, 80 NE 153, 8 LRANS 1192. 
et eee Gee a: note 91, 
KS ate v. Frazier, 39 N., 

167 NW. 510. Senshi 

. Bergen v. Powell, 94 

[af 30 Tun 438]. Ogden 
Le rich iv. 

562, 122 SW 857. cae 34 
96. State v. Canavan, 1 i 

15 NW oe , 155 Wis. 398, 

97. tate v. Butte, 5 

ee eee , 57 Mont. 368, 
98. State v. Canavan, 155 i 

ave NW, ae Wis. 398, 
99.° State v. Kotecki, 155 i 

144 NW 200. ee 
ils om. v. Plaisted, 148 Mass. 

ip NE 224, 12 AmSR 566, 2 LHe 
2. Rathbone v. Wirth, 150 N. Y. 

459, 45 NE 15, 34 LRA 408 [aff 6 App 

Dy: He 40 we 535]. j 
. om. v. Plaisted, 148 Mass. 375 

i NE 224, 12 AmSR 566, 2 LRA 


Koustmer, 
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legal,t particularly where some discretion is left in 
the appointing power by the statute creating the 
qualification, and it.is not shown that the discre- 
tion was abused. A statute providing that no per- 
son in the police force shall be permitted to ‘‘join 
or be or become’’? a member of any political club 
or association applies to a deputy police commis- 
sioner as he is an ‘‘executive officer’’ of the force, 
subject to the same disabilities as the commissioner, 
and hence he was legally disqualified to hold the 
office where at the time and after his appointment 
he was a member of the Tammany Hall general com- 
mittee, and a district leader thereof.° Failure of 
an act establishing a board of police commissioners 
in a certain city expressly to provide that the com- 
missioners to be appointed shall be residents of 
the city does not render the act unconstitutional 
where the intention that they shall be such is mani- 
fest upon its face.” Where the annexation of a 
district in which a party lived to a city, made prior 
to his election as police commissioner, was de- 
clared void by the courts, and a valid annexation 
made only after his election, but before his term 
of office began, he was not eligible to service, under 
the statute providing that no person shall hold the 
office of police commissioner, except a resident of 
the city at the time of his election. In the ab- 
sence of constitutional or statutory restriction, an 
ordinance may provide for the appointment of 
deputy police commissioner of a person who is not 
a member of the police force,®? or who is not a resi- 
dent of the township.'® | 

[§ 1276] (4) Terms and Vacancies. — Where a 
statute!1 provides for the yearly appointment of 
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some of the members of the board of police and 
fire commissions, and directs that after the quali- 
fication of the members they shall proceed to or- 
ganize the board, the term of the legal existence 
of the board is for one year.12, Usually police com- | 
missioners are authorized to hold their offices until 
their successors are duly elected or appointed un- 
der some existing provision of law,!* but they do 
not hold their offices after the expiration of their 
term in the absence of some provision therefor.14 
A commissioner appointed to fill a vacancy. caused 
by the death, resignation, or removal of an incum- 
bent holds only for the unexpired term of his prede- 
cessor,'® or, when so provided by statute, until the 
next succeeding election.1* For the purpose of com- 
puting its duration, a term will be deemed to have 
commenced when an appointment might have been 
made, and not when it actually was made.17 Where 
the governor had no constitutional authority to 
suspend police commissioners pending the hearing 
of charges preferred against them, such suspension 
did not create a vacancy which the governor was 
authorized to fill by an ad interim appointment.18 
[§ 1277] (5) Removal and Suspension. There are 
two distinet and divergent theories entertained con- 
cerning the removal of police commissioners, the 
administrative and the judicial; under the former 
theory the-act and judgment of the executive in 
removing a member of the police commission with- 
out hearing are final and conclusive;!® or where a 
hearing is required, the decision of the executive 
on questions of fact is final;?° under the latter there 
must be a charge and notice, and opportunity to 
be heard; and the removal is subject to review 


. Bennett, 22 Nebr. 470,|894; State v. Crandall, 269 Mo. 44,|ment, and indicated his incompetency 
Lesher SS irke vy. Seavey, 22 Nebr. | 190 SW 889. and unfaithfulness, so’ that he was 
454, 35 NW 228. Oh.—State v. Hawkins, 44 Oh. St.|removable from. office under New 


5. State v. Sargent, 145 Towa 298, 
124 NW 339, 139 AmSR 439, - 27 

ANS 719. 
es McAvoy v. Press Pub. Co., 114 
App. Div. 540, 99 NYS 1041. 

7. Fox v. McDonald, 101 Ala. 51, 
13 S 416, 46 AmSR 98. 21 LRA 529. 

8 Seals v. re 164 Ala. 582, 51 

7, 20 AnnCas i 

: S Bogota Holding Co. v. Teaneck 
Tp., (N. J. Sup.) 132 A 241. 


10. Bogota Holding Co. v. Teaneck 
Tp., supra. Ais. 
11. See statutory provisions, 
12. Hayes v. Mobius, 96 N. J. L. 
114 A 13. 
ee Peo. v. Gunst, 110 Cal, 447, 42 


963; Peo. v. Hammond, 66 Cal. 654, 
Ep 741; Peo. v. Sague, 68 App. Div. 
643, 74 NYS 161; State v. Bailey, 
87. Oh. St. 98; State v. Simon, 20 
Or. 365, 26 P 170. 

[a] A police commissioner  re- 
moved from Office by the governor 
for official misconduct does not hold 
over until his successor is elected 
and qualified. When removed from 
his office he ceases to be an Officer, 
and cannot therefore hold over as 
such. State v. Hawkins, 44 Oh. St. 

5 NE 228. 
niu Ulrich v. Koustmer, 1385 Ky. 

122 SW 857. 
Bee State v. Pinkerman, 63 Conn. 
176, 28 A 110, 22 LRA 653; Peo. v. Mc- 
Clave, 99 N. Y._83, 1 NE 235. 


16. Geer v. Greenville, 94 S. C. 473, 
8 SE 326. 

17. Peo. v. McClave, 99 N. Y. 83, 
BH 235. 

: ie Cull v. Wheltle, 114 Md. 58, 78 

A 820. } 

19. Colo.—Peo. v. Martin, 19 Colo. 
565, 36 P 548, 24 LRA 201; Trimble 
Ra Peo. ld Colom ls 7,.034) POS i ead 
AmSR 236. 


Kan.—State v. Shearman, 51 Kan. 
686, 35 P 455. 
MioiState v. McDonald, 190 SW 


98,5 NE 228. 

R. I—Smith: v. Soucy, 46 R. I.’ 417, 
133 A 653; Smith v. Woonsocket, 127 
A 562. 

[a] Power of governor.—(1) Po- 
lice commissioners of a city, being 
appointed by the governor and em- 
powered directly by the state, are not, 
as other municipal officers, removable 
for neglect of duty, by civil action, 
under statute, but only by the gover- 
nor. State v. Shearman, 51 Kan, 686, 


35 P 455. (2) A statute providing 
that police commissioners shall, ex- 
cept as thereafter specified, hold 


office for three years, but that the 
governor may remove them when 
fully satisfied they are guilty of offi- 
cial misconduct, does not give a po- 
lice commissioner a fixed tenure, but 
only prescribes the maximum term 
conditioned on the nonexercise by the 
governor of his power to remove for 
official misconduct. State vy. Cran- 
dall, 269 Mo. 44, 190 SW 889 [foll 
Av v. McDonald, (Mo.) 190 SW 

[b] Power of ‘mayor.—Under a 
statute authorizing the mayor, with 
the approval of .the aldermen, to’ re- 
move a police commissioner from 
office “for such cause as he shall 
deem sufficient and shall express in 
the order of removal,” the mayor’s 
power is arbitrary and no charges, 


fnotice, or hearing thereon are neces- 


sary. Smith vy. Woonsocket, (R. I.) 
127 A 562, 
20. Sullivan v. Martin, 81 Conn. 


585, 71 A 783. 

[a] Removal held proper.—(1) 
The act of a member of the police 
commission in peddling and offering 
ballots to voters within seventy-five 
feet of a polling place in the pres- 
ence of policemen and in violation of 
statute was a violation of his duty 
as a police commissioner tending to 
impair the efficiency of the depart- 


Haven Charter §§ 12, 213, empower- 
ing the mayor to remove for incom- 
petency, unfaithfulness, ete. Sulli- . 
van v. Martin, 81 Conn. 585, 71 A 783. 
(2) The fact that the commissioner 
might have been proceeded against in 
the court to have his office forfeited 
was held not to prevent the mayor 
from removing him under ‘§§ 12, 2038 
as § 143 provides that nothing in 
the .four preceding sections shall 
limit the removal of officers as 
prescribed in other provisions of 
the charter. Sullivan v.. Martin, 
eval. Stat Shal 

21.. ate v. hakspeare, 43 La. 
Ann. 92, 8 S 893; Nichols y, Maclean, ~ 
101 N. Y. 526, 5 NE 347, 54 AmR 730; 
Peo. v. Nichols, 79 N. Y. 582, 58 How 
Pr 200; Matter of Nichols, 6 AbbN 
Cas (N. Y.) 474, 57 HowPr 395; Peo. 
v. Cooper, 58 HowPr (N. Y.) 358 [aft 
21 Hun 517]; Hogan y. Carbery, 6 


ae Dec. (Reprint) 729, 7 AmlRec 
oO, 
[a] Essentials to exercise of 


power of removal.—To exercise the 
power of removal of a police commis- 
sioner, the removing officer must have 
good cause therefor, and grant an 
opportunity to be heard, which is 
given only by a definite statement 
of the charge, a reasonable time to 
right to hear, ex- 
evidence 
given to sustain ab with the aid of 
of Nichols, 6 

Cas (N. Y.) 474, 57 HowPr 395. secre 

{[b] Where a mayor has power un- 
der a statute to remove police com- 
missioners for any cause deemed 
sufficient to the mayor, and no oppor- 
tunity to be heard is given to the 
commissioner, it is not necessary that 
an incumbent before removal be 
given notice or a hearing before final 


action by the mayor, 3S 
|'Whitlock, 92 N. Y. 191 [afe 28. 


Vv. 
Bath Hun 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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in the courts,?* and on reversal the officer may be 
The power of removal is 


restored to his office.?% 
sometimes given to the courts.*4 


tional and statutory provisions giving the governor 
power to remove police commissioners for incom- 
petency or misconduct, it has been held that he 
could not suspend members of the board pending a 
hearing of charges preferred against them.?° 
statute giving to the mayor and aldermen the 
power to establish a board of police commission- 


ers, and fixing the terms of the 


and permitting the city council to prescribe addi- 
tional regulations, does not authorize the mayor and 
aldermen to remove duly elected members of the 


22. Peo. v. Nichols, 79 N. Y. 582, 
58 HowPr. 200; Matter of Nichols, 6 
AbbNCas (N. Y.) 474, 57 HowPr 395; 
Peo. v. Cooper, 58 HowPr (N. Y.) 358. 

{a] Decision, on review as evi- 
dence.— Where, in proceedings by cer- 
tiorari against the mayor of the city 
of New York, it has been adjudged 
that he had no authority to appoint 
a person police commissioner, and 
that the previous incumbent of the 
office had been improperly removed, 
the record of the adjudication is com- 
petent evidence against such ap- 
pointee in an action brought by the 
person removed to recover the salary 
of the office. Nichols v. MacLean, 
101 N. Y. 526, 5 NE 347, 54 AmR 730. 

23. State v. Shakspeare, 43 La. 
Ann, 92, 8 S 893. 

24. See cases infra this note. 

[a] Effect as to power of mayor. 
—The power given to the mayor of 
the city of Troy by the city charter, 
to suspend any appointed officer for 
misconduct or neglect, was repealed, 
as to police commissioners, by the 
amendatory act of 1881 (L. [1881] 
e 76) § 1, giving to the supreme court 
power to remove them, the provision 
of the later statute being inconsistent 
with, and repugnant to, those of the 
Are one. Peo. y. Crissey, 91 N. Y. 

6. 

[b] Ouster held justified.—Mem- 
bers of the board of fire and police 
commissioners of the city of South 
Omaha who, together with police offi- 
cers, have actual knowledge of fre- 
quent violations of law by saloon 
Keepers in sales on election day and 
Sundays and at prohibited hours, and 
make no attempt in good faith to en- 
force the law, are guilty of a willful 
refusal to perform their duty and a 
judgment of ouster- against them in 
quo warranto is warranted. State 
v. Ryan, 92 Nebr. 636, 139 NW 235, 
AnnCas1914A 224. : 


F sent Cull v. Wheltle, 114 Md. 58, 78 
26. "Hardy v. Reamer, 84 S, C. 487, 


66 SE 678. 

27. See cases infra this note. 

[a] Police commissioners being 
state officers are strictly within the 
jurisdiction of the state authorities; 
and the statute law is the only guide 
in determining their rights and obli- 


gations. Baltimore v. Howard, 20 
Md. 335. 
[b] Power to call out militia.—in 


Maryland the board of police is given 
the power to call out the military 
force of the city to aid in preventing 
threatened disorder, or to suppress 
insurrection, riot, or disorder. Balti- 
more v. State, 15 Md. 376, 74 AmD 
572. 

{e] Authority to create debt 
against city.—(1) Police commission- 
ers are not corporate authorities, and 
therefore have no power to create a 
debt against the municipality without 
its consent (Perkins y. New Haven, 
53 Conn. 214, 1 A 825; Wider v. Hast 
St. Louis, 55 Ill. 133), (2) unless the 
right is expressly conferred (Balti- 
more y. State, 15 Md. 376, 74 AmD 
572). (3) A statute, authorizing po- 
lice commissioners of a city to ap- 
point such officers as ,it deems 
necessary and fix their compensation, 
repeajed a former statute limiting 
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Under constitu- 


A 


officers thereof, 


the expenditure for maintenance of 
police force to amount appropriated 
for that purpose by the city council 
only in so far as it is inconsistent 
therewith. Pollard ‘ 
Nashua,780) Nw Hi. -2338,416, A. 136; 
andy V; UNaSHUa. a (IN el Saou Ac 
{d] Incidental powers.—Baltimore 
City Charter (L. [1898] p 522 c¢ 123) 
§ 744, prescribing the duties of po- 
lice commissioners, brings the board 
within the category of the public 
agencies, which should be furnished 
with the most approved means of 
identification of probable wrongdoers, 
and it may be assumed that the legis- 
lature, in the imposition of such du- 


ties, intended also to confer the inci- | 
-| dental 


powers necessary to _ their 
discharge. Downs v. Swann, 111 Md. 
53, 73 A 6538, 134 AmSR 586, 23 
LRANS 739. 

[e] Clesing saloons summarily.— 
The statute requires police officers* to 
close all saloons found open after 
closing hours, and to report forth- 
with all such violations to the prose- 
cuting attorney, whose duty it shall 
be to prosecute for such violations, 
and any person found violating it is 
declared guilty of a breach of the 
peace and punishable accordingly, 
and may be arrested without proc- 
ess. It is held that a police commis- 
Sioner is only authorized to collect 
evidence, and, if such evidence is 
sufficient to warrant a complaint, 
then to make same and proceed in 
the ordinary prosecution thereof, and 
has no authority summarily to close 
any saloon found open in violation of 
law. Gowan v. Smith, 157 Mich, 443, 
122 NW 286. 

{f{] Power to make inquiry.—Mu- 
nicipal Act (Rev. St. [1914] ¢ 192) 
§ 278, directing a judge of the county 
court to investigate upon a resolution 
of the city council any matter relat- 
ing to malfeasance or misconduct on 
the part of an officer or servant of 
the corporation, does not apply to an 
inquiry into charges of misconduct in 
the police force, which by § 354, etc., 
is within the jurisdiction of the board 
of police commissioners. Berlin vy, 
Waterloo County Judge, 33 Ont. L. 
73, 7 OntWN 588, 22 DomLR 296. 

[g] Inquiry as to _ corruption 
without charges held improper.— 
Martin v. Montreal, 18 Que. Super. 


30. 

28. Peo, v. Wright, 70 Ill. 388; 
Francis v. Blair, 96 Mo, 515, 9 SW 
894, 

[a] No authorit: to delegate 
powers.—The general powers of the 
board must be performed by it as a 
body, and cannot be delegated to any 
member, be he president or vice- 
president. Francis v. Blair, 96 Mo. 
515, 9 SW 894, 89 Mo. 291, 1 SW 297. 

{b] Under Greater New York 
Charter the commissioner of police 
and his deputies do not act as a 
board and the commisioner is ex- 
pressly authorized to define the du- 
ties of the deputy commissioners, and 
may delegate to either of them any 
of his powers except the power of 
making appointments and transfers. 
Hehe v. Waldo, 212 N. Y. 156, 105 NE 
961. 

29. 


Ky.—Police Comrs. v. Louis- 


board of commissioners.”® 

[§ 1278] (6) Authority and Powers. 
ure of authority and powers of a police board is 
the charter or the organic act creating it.?” : 
powers, which are many and far-reaching in their 
results, are in almost every instance conferred upon 
the board as a body, and not upon the individual 
members thereof.?® 
powers the board frequently is authorized to em- 
ploy and appoint a police force, with a chief of 
police and various other officers,?? and to establish 
and enforce rules for the government and disci- 
pline of the police force.*° 

[§ 1279] (7) Duties and Liabilities. 
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The meas- 


These 


To carry into execution these 


Police com- 


ville, 3 Bush 597. 

Mo.—Francis v. Blair, 96 Mo, 515, 
9 SW 894. 

N. H.—Wiggin v. Manchester, 72 N. 
Hy 576,758 A522, 

N. J.—Gutheil v. Nelson, 86 N. J. 
ts t, VOLE AL Oa. 4 

Utah.—Gilbert v. Salt Lake City 
police etc., Comrs., 11 Utah 378, 40 
P 264, 

[a] A city and county police board 
with discretionary powers may estab- 
lish a police force for the city only, 
without organizing one for the 
county. Police Comrs. v. Louisville, 
3 Bush (Ky.) 597. 

{[b] No authority to increase force 
beyond statutory limit.—Authority 
conferred upon police commissioners 
to organize a police force does not 
confer authority to increase the regu- 
lar force beyond the statutory limit 
for permanent policemen. State v. 
Mason, 153 Mo. 23, 54 SW 524. : 

[ec] Right to use and control of 
station houses.—Police commission- 
ers are legally entitled to the use 
and control of station houses and 
other paraphernalia provided by a 
city .for’' police purposes: Police 
Comrs. v. Louisville, 3 Bush (Ky.) 
597; Wiggin v. Manchester, 72 N. H. 
576, 58 A 522, 

{d] Power as to examinations,— 
Act March 8, 1894, § 6, authorizing 
the board of police commissioners of 
Salt Lake City to adopt rules to 
govern the selection and appoint- 
ment of persons ‘‘employed’” on the 
police force, and § 9, providing that 


such rules shall specify the date 
when they shall take effect, and 
“thereafter” all selections shall be 


made according to such rules, do not 
authorize the board to require a per- 
son already employed to take the ex- 
amination prescribed by it. Gilbert 
v. Salt Lake City Police, ete., Comrs., 
11 Utah 3878, 40 P 264. 

30. Cal.—Cleu v. San Francisco 
Police Comrs., 3 Cal. A. 174, 84 P 672. 

Conn.—Sullivan vy. Martin, 81 Conn. 
585, 71 A 783. 

La.—Fitzpatrick v. Gaster, 45 La. 
Ann. 1477, 14 S 304. 

Mo.—Francis v. Blair, 96 Mo, 515, 
9 SW 894. 

N. J.—Alcutt v. Trenton Police 
Comrs., 66 N. J. L. 173, 48 A 1006. 

INV Yi Peon vy eMartiny 1520 Ney. 
311, 46 NE 484; Marx v. Spaulding, 
99 N. Y. 675 mem [aff 35 Hun 478, 
16 AbbNCas 309]; Cain v. Warner, 45 
App. Div. 450, 60 NYS 769. 

R. I.—Keats v. Providence Police 
Comrs., 42 R. I. 240, 107 A 74, 


Tex.—Callaghan vy. McGown, (Civ. 
A.) 90 SW 319. 

Vt.—Brownell v, Russell, 76 Vt. 
326,°67 A103, 

[a] Authority to make assign- 


ments to duty.—(1) The board of 
police commissioners has authority 
to change the assignments from time 
to time. Fitzpatrick v. Gaster, 45 
La. Ann. 1477, 14 S 304; Stainsby v. 
Newark, 49 N, J. L. 175, 6 A 882; Peo,« 
v. Greene, 91 App. Div. 58, 86 NYS 
322 [aff 178 N. Y. 617, 70 NE 1106). 
(2) Under a city charter providing 
that no two platoons of patrolmen 
shall be on duty at the same time, 
except when, in the discretion of the 
police board, public demands require 


* 
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missioners being considered state officers, their 
duties and liabilities are dependent upon statute.** 
A police board displaced by, and yielding to, vis 
major is yet amenable for official dereliction in 
matters not beyond its control.2 Police commis- 
sioners acting in good faith under an unconstitu- 
tional law are not personally liable for policemen’s 
salaries.* It has been held that a police commis- 
sioner is not liable for including in an efficiency 
record, certified to a police commission in advance 
of an examination for promotion, an adverse opin- 
ion of a candidate’s fitness for office, the commis- 
sion not being bound by the record.** 

Criminal liability. Police commissioners charged 
with the discipline of the police force, who will- 
fully neglect to inquire into the neglect and omis- 
sion of police officers under their control to suppress 
houses of ill fame and gaming houses, and to dis- 
cipline and punish such officers as were guilty of 
neglect of duty, are themselves guilty of neglect 
of duty for which they are indictable.*> They may 
be jointly indicted for neglect of their duty as 
Suchee? 

[§ 1280] (8) Meetings and Regulations. In the 
absence of a special provision to the contrary, the 


the aid of a second platoon, or the; reprimand, fine, 
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or dismissal 


neem 
£§§ 1279-1282 
presence of all the members of a police board is 
not indispensable to the transaction of business. 
Where members having reasonable notice neglect to 
attend a meeting, the action of those present, if 
a majority of all or a quorum authorized by statute 
or by-law, is the action of the board and binding.** 
Such a meeting may be called and presided over 
by the president pro tem. when the mayor refuses 
to call it.38 Regulations passed by the board re- 
pugnant to statutes are null and void;*® but a rule 
adopted remains binding on the police force until 
altered or repealed, although the commissioner who 
made it has been succeeded in office by another 
person.*° 

[§ 1281] (9) Reimbursement. Commissioners are 
not entitled to be reimbursed for expenses incurred 
in defending themselves against charges of official 
misconduet,*? nor, under the theory that they are 
state officers, does it appear that the city can make 
a valid contract to reimburse them for such ex- 
penses.*” 

[§ 1282] (10) Pensions.** Under a charter pro- 
vision declaring that neither the police commissioner 
nor the deputy police commissioner shall be mem- 
bers of the police force within the meaning of the 


(Cleu 


board may, in its discretion, on such 
occasions, order on duty all three pla- 
toons, the discretion of the board is 
not subject to review by the courts. 
Peo. v. Jewett, 15 Misc. 227, 36 NYS 
778. (3) The board of police has no 
right to assign to duty the members 
of the uniformed force where that 
right is expressly given to the chief 
of police. Peo. v. Roosevelt, 5 App. 
Div. 168, 39 NYS 78. (4) Where the 
sole power to make transfers in the 
police force is lodged in the chief of 
police, a resolution of the board of 
police commissioners remanding a 
roundsman to patrol duty is a mere 
recommendation to the chief of po- 
lice, and his act in carrying out the 
resolution is his own act. Peo. v. 
Moss, 42 App. Div. 196, 58 NYS 1051 
[app, dism 161 N. Y. 623 mem, 55 NE 
1099 mem]. 

[b] Control over officers appointed 
by mayor.—Where a. city charter 
places the police department under 
the control of a civil service commis- 
sion giving the commission the right 
to discharge and appoint, the fact 
that officers and employees were ap- 
pointed to their positions by the 
mayor and approved by the council 
did not deprive the commissioners of 
the control over them. Callaghan y. 
McGown, (Tex. Civ. A.) 90 SW 319. 

[ec] Authority to employ police 
surgeon.—(1) The board of commis- 
sioners has implied power to employ 


a necessary police surgeon. Cain v. 
Warner, 45 App. Div. 450, 60 NYS 
769. (2) Since New York City Char- 


ter (lL [1901] p 118 c 466) § 276, 
allowing forty surgeons to the police 
department, does not constitute such 
surgeons a board, the police commis- 
sioner has no power to form.them 
into a board, and a rule of the police 
department purporting to do so is 
invalid. Metcalf v. McAdoo, 48 Misc. 
420, 95 NYS 511 [aff 109 App. Div. 
892, 96 NYS 868 (aff 184 N. Y. 268, 
ONE Lae 

{d] Right to forbid participation 
in political canvass.—The right to 
make reasonable regulations for the 
government of the force includes one 
forbidding members of the force 
from participation in any political 
caucus or canvass. Brownell v. Rus- 
sell, 76 Vt. 326, 57 A 1038. 

[e] Punishment for failure to pay 
debts.—(1) A police board has au- 
thority to adopt a rule that any mem- 
ber of the department neglecting to 
pay any debt shall be punished by 


v. San Francisco Police Comrs., 

Cal. A. 174, 84 P 672), (2) and is not 
required to wait until a court has 
passed on the question of indebted- 
ness before taking action against an 
officer charged with neglecting to pay 
hig debts (Cleu v. San Francisco Po- 
lice Comrs., supra). (3). Neither 
does the fact that after a charge had 
been filed the officer accused filed his 
petition in bankruptcy oust the ju- 
risdiction of the board. Cleu v. San 
Francisco Police Comrs., supra. ~* 

{f] Rule for punishment of offi- 
cers.—A rule of the board of police 
commissioners providing for punish- 
ment of officers “either by reprimand, 
forfeiture of pay ... by being re- 
duced in rank, or by dismissal from 
the force, on conviction,’ is author- 
ized by Pub. L. (1900-1901) ec 930 
§§ 38, 7, and is not ing violation of 
Gen. L. (1909) ce 50 §°30, prohibit- 
ing municipal ordinances or regula- 
tions from imposing any penalty for 
an act punishable as a crime.’ Keats 
v. Providence Police Comrs., 42 R. I. 
240,107 A 74. 

{g] Rule against unbecoming con- 
duct.—(1) A rule by the board of 
police commissioners, authorized to 
make rules for the government of the 
police foree, against conduct unbe- 
coming an officer and a gentleman, 
is violated by an officer saying of a 
police commissioner that he was “a 
liar, and you could -not believe him 
under oath.” Alcutt v. Trenton Po- 
liee Comrs., 66 N. J. L. 178, 48 A 1006. 
(2) The rule of the New York police 
department prohibiting policemen 
from making presents, circulating 
subscriptions, or selling tickets with- 
out permission must be reasonably 
construed. Peo. v. Waldo, 166 App. 
Div. 196, 151 NYS 1034, 

[h] Compelling policemen to ap- 
pear in partial uniform on trial.— 
The commissioner of public safety 
cannot, under the guise of making 
rules, compel a policeman accused of 
bribery, who had been suspended, to 
appear in partial uniform for pur- 
poses of identification, it appearing 
that. his. star, ete,; had -been, re- 
moved, particularly where counsel 
for the accused policeman directed 
him to appear in civilian garb, for the 
policeman was accused of a penal 
offense, and to so appear might well 
be to compel him to give evidence 
against himself. Martin v. O’Keefe, 
195 App. Div. 814, 187 NYS 153. 

Power of police commissioners to 


‘Ann, 92, 8 S 893 


derorsm for contempt see Contempt 
63. 


31. Upshur v. Baltimore, 94 Md. 
748, 51 A 953; American Fire Alarm 
Co. v. Kansas City Police Comrs., 285 
Mo. 581, 227 SW 114; Wiggin v. Man- 
chester, \72°.N. FE bite, a8 pA a2: : 

[a] Duty as to special details.— 
The duty of police commissioners to 
make special details of policemen 
from time to time for emergent duty 
does not require or authorize them to 
make permanent details for such 
service all the year round. Upshur 
v. Baltimore, 94 Md. 743, 51 A 953. 

[b] Action for breach of contract. 
—The police board of Kansas City is 
not a quasi corporation and where 
it broke a contract for the purchase 
of police signal boxes, action must 
be against .the members, naming 
them, and not against the board as 
such, and an action against the police 
board of Kansas City eo nomine will 
fail, even though the names of the 
commissiomers were mentioned, it not 
appearing that they were mentioned 
for the purpose of making them par- 
ties. .American Fire Alarm Co. v. 
Kansas City Police Comrs., 285 Mo. 
581, 227 SW 114. 5 


32. Baltimore v. Howard, 20 Md. 
Sebs 
on Welker v. Hinze, 16 Ill. A. 
6 


34. Hodgins v. Bingham, 141 App. 
Div. 514, 126 NYS 498. 

35.. State v. Castle, 75 N. J. Li 
187, 66 A 1059. 

36. State v. Castle, supra. 

Multifariousness in indictment see 
Indictments and Informations § 323. 

37. State v. Bemis, 45 Nebr, 724, 
64 NW 348; McManus v. Newark Po- 
hice. .Comrs., 3 ONG De say SOM 62) 
997; Peo. v. New York Police Comrs., 
99 N. Y. 676 mem, 2 NE 151. 

[a] Where a board of police com- 
missioners is composed of four mem- 
bers, three members of the board are 
sufficient to constitute a quorum. 
McManus v. Newark Police Comrs., 
73. N. Ji: La, 307, 62 Ay. 997, 

38. State v. Shakspeare, 43 La, 

39. Francis v. Blair, 89 Mo. 291, 
1 SW 297. : 

40. Peo. v. Welles, 14 Misc. 226, 
35 NYS 672. : 

41. Gilbert v. Berlin, 76 N. H. 470, 
84 A 235. ; 

42. Gilbert v. Berlin, supra. 

43. ‘Pensions of: 

Firemen see infra §§ 1492-1508. 
Policemen see infra §§ 1407-1428. 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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provisions relating to pension, and an amendment 
declaring that service as police commissioner or 
deputy police commissioner by a member of the po- 
lice force shall be deemed the performance of duty 
on such force, and that any member of the police 
force who shall have performed duty on such force 
for a period of twenty years and for at least six 
months as police commissioner or deputy police 
commissioner may be placed on the pension roll 
with the pension of a chief inspector, a police com- 
missioner as such is not entitled to a pension;*4 
such amendment only operates in future on a mem- 
ber of the uniformed force at the time of its pas- 
sage,** and does not authorize a pension to a police 
commissioner serving at the time it took effect since 
he has already ceased to be a member of the force ;*¢ 
nor is such police commissioner entitled to a pen- 
sion -under the amendment by reason of his. sub- 
sequent resignation and reappointment, since his 
resignation did not restore him to membership on 
the police force.** 

[§ 1283] c. Chief or Superintendent**—(1) Crea- 
tion, Nature, and Abolition of Office. A chief of 
police is a member of the police force and amenable 
to the rules adopted to secure its good conduct and 
efficiency.*® The office has been held a state and 
not a municipal office.°° It may not be created by 
municipal ordinance in the absence of some provi- 
sion authorizing the creation of such office.®t <A 
statute, providing that population in classifying 
eities for the exercise of corporate powers means 
population according to the last national census, is 
conclusive on the question whether the population 
of a city is sufficient to require the appointment of 
a chief of police, under another statute.®? 

Deputy superintendent. A city, under powers 
conferred on it by statute to provide for the elec- 
tion or appointment of such officers as it deems 
necessary, has authority to create the office of see- 
ond deputy superintendent of police and to pre- 
seribe his duties and powers.®* 

Abolition of office.°“* Where a municipality is 
vested with power to create the office by ordinance,°® 
and does so, it may likewise ho the office by 


44. Schieffelin v. Enright, 200 App. | 
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_and does not form a part of the 


prison of the insane asylum were in- 
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ordinance.°*> The enactment of a new police code, 
which does not provide for a chief, and yet pre- 
seribes his duties, does not ipso facto abolish the 
preéxisting office.°” Provision may be made by 
statute that the same person shall hold the office 
of chief of police and another office, and that not- 
withstanding such offices are held by the same person 
they shall be separate or separable.®® 

[§ 1284] (2) Appointment or Election, Tenure, 
Removal, and Suspension—(a) Appointment or 
Election®*—aa. In General. Where a clause of the 
constitution provides that the citizens of a desig- 
nated city shall have the right of appointing the 
several public officers necessary for the administra- 
tion of the police of such city, pursuant to the 
mode of elections which shall be prescribed by the 
legislature, a statute relative to elections in that 
municipality which provides for the appointment of 
a superintendent of police is not in violation of 
the constitution, as the act pertains to the body of 
the laws for the internal government of the state, 
‘‘nolice’’ or gov- 
ernment of the municipality.°° An ordinance pro- 
viding that a chief of police should be elected at 
the next regular election has been construed as pro- 
viding that the office should be elective so long as 
the ordimance is unrepealed.*t Where, under the 
authority conferred by charter provisions to appoint 
a chief of police, an ordinance was passed providing 
for his election by popular vote, a subsequent. ordi- 
nance repealing a conflicting ordinance and pro- 
viding for his appointment by. the mayor and council 
was valid.¢2 Where a charter contains a specific 
provision relating to the appointment of all police 
officers of a city, and also a general provision as 
to power of appointment, the specific provision 
must govern in the appointment of a chief of po- 
lice.** A charter provision that ‘‘policemen’’ may 
be appointed for a probationary term does not. ap- 
ply to the office of chief of police, and an appeini: 
ment for such term is void.®* 

By whom appointed. Varying statutory aid 
charter clauses provide for the appointment of the 
chief of police by the mayor, or by the counceil, SS 


92 NE 486, 19 AnnCas vie oteter Voy, 
Kizer, 14 Wash. 185, 44 


Div. 312, 192 NYS 729 [mod 190 NYS 
328, and cit Schieffelin v. McLaugh- 
lin, 127 Misc. 56, 215 NYS 209]. 

[a] Provision for pension by 
special legislation.—Genera] City Law 

14b, providing a pension for any 
police commissioner, who has served 
in uniformed police ‘force twenty 
years and as police commissioner for 
three years, and “is now serving as 
such,” was invalid as special legisla- 
tion, within the home rule amend- 
ment to Const, art 12 § 2, and also 
independently of such amendment, 


Schieffelin v. McLaughlin, 127 Misc. | 


56, 216 NYS 209. 

45. Schieffelin v. Enright, 200 App. 
Div. 812, 192 NYS 729 [mod 190 NYS 
328, and cit Schieffelin v. McLaugh- 
lin, 127 UMise, 56,215 NYS 2097]: 

46. Schieffelin v. Enright, supra. 

47. Schieffelin v. McLaughlin, 127 
Mise. 56, 215 NYS 209. 

48. Cross references: : 
Marshal as chief of police see infra 

§ 1294. 

Pension or benefits see infra § 1407 
et seq. 

49. Brownell v. Russell, 76 Vt. 326, 
Die LOS: 

50. Chicago v. Wright, 69 Ill. 318; 
Burch v. Hardwicke, 30 Gratt. (71 
Va.) 24, 32 AmD 640. 

S21. Atty.- -Gen. vy. Connors, 27 Fla. 
329, 9 S 7. 

52, Gray v. Waupun, 185 Wis. 157, 
200 NW 362 (holding it to.be imma- 
terial that inmates of the state 


cluded in the census). 

53. Kucharski v. Harrison, 264 Ill. 
563, 106 NE 488 (an ordinance creat- 
ing the office was not invalidated by 
a provision that the officer should not 
be a member of the police force or by 
reason of the fact that the office was 
omitted in a provision enumerating 
the officers designated as policémen). 

54. Abolition of office generally 
see supra §§ 977-981. See also supra 
§ 1265; infra § 1314. 

55. State v. Pinkerman, 63 Conn. 
176, 28 A 110, 22 LRA 653: 

56. State v. Pinkerman, supra. 

57.. Pratt v. Swan, 16 Utah 483, 52 
P 1092; Pratt v. Board of Police, etc., 
Comrs.)15 Utah 1, 49) P7475 Hslinger 
Vv. Pratt, 14 Utah 107, 46 P 763. 

58. Mead v. State, 73 Nebr. 754, 
103 NW 433. 

59. Appointment or election of: 
Departmental officers generally see 

supra § 1252. 

Officers generally see Supra §§ 982- 

1015. 


60. State v. Giffin, 15 La. Ann. 420; 


State v. New Orleans, 15 La. Ann. 
354. 

61. Baker v. Combs,.194 Ky. 260, 
239 SW 56 

62. Heisler v. Robbins, 1 Ari 73 
429 GS) PTL 


63. Com. v. Myers, @ Kulp 7¢Pa:) 
25. ee ‘ 
64. State v. Vallins, 140 Mo. 523, 
41 SW 887. : 

65. State v. Roney, 82 Oh. St. 376, 


[a] Authority under “charters Hat 
charter provision that the board’, of’ 
police shall appoint all of the “officers , 
and men” of the police department 
does not apply to the office of chief 
of police which is created by charter 
and is filled by appointment by the 
mayor on whom is conferred a gen- 
eral power to appoint all charter offi- 
cers. State v. Kizer, 14 Wash: 185, 
44 P 156. 

[b] Necessity for consent of gov- 
ernor.—There iS no provision of law 
which authorizes the mayor of a city 
to appoint his chief of police and 
other law enforcement officers by and 
with the consent of the governor. 
State v. Donahey, 108 Oh, St. 440, 140 
NE 609. 

66. See cases infra this note, 

[a] City reverting from commis- 
sion, government.—The power of a 
municipality of the second class, re- 
verting from the commission to the 
councilmanie form of government, to 
appoint a chief of police was in the 
general council, rather than in the 
board of police and fire commission- 
ers, in view of a statutory amend- 
ment transferring such power tothe 
legislative branch of city govern- 
ment... Cross v. Nelson, (207 Ky. 643, 
269 SW 1014. 

{b] Necessity for declaration of 
election.—On an election by the 
council the fact that one has received 
a majority of’the ballots cast does 


( 
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or by the mayor and council,*? or by the board of 
commissioners,®* or by the board of police com- 
missioners,®°® or by a commissioner appointed by 
the governor.”° 

[§ 1285] bb. Hligibility and Qualification.’+ 
When so provided by organic and statutory provi- 
sions, one not a citizen’? or elector®® is not eligible 
to the office of chief of police. <A statute prescrib- 
ing the elegibility: of policemen appointed by the 
council does not apply as to a chief of police elected 
by the voters; he is required to possess only such 
elements of elegibility as are required of all offi- 
cers.’* Where the charter provides that no member 
of the council shall during the period for which he 
was elected be eligible to any office, the emoluments 
of which are paid from the city treasury, a member 
is not eligible to the office of chief of police who is 
appointed by the council and paid from the city 
treasury, although he has resigned before the ap- 
pointment was confirmed.7> After a policeman has 
been elected chief, his right to qualify as such is 


not impaired by any action of the council touching. 


his salary.*® 

Classified or unclassified service. A chief of po- 
lice is in the unclassified service under some stat- 
utes as the head of a department,’ or by virtue 
of an express declaration;’® but where the office is 
in the classified service, a valid appointment can 
only be made from the classified list.’ 

[§ 1286] (b) Term of Office.8° Under a statute 


fixing the term of policemen at four years and of © 
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the chief of police at such time as the police board 
shal] determine, a chief appointed without any speci-— 
fication of term or tenure holds for four years;%+ 
and the statutory provision cannot be evaded either 
by neglecting or purposely omitting to fix his term 
of office.*? So under a charter providing for a 
chief of police, who shall be appointed by the 


. mayor and shall hold his office for three years, un- 


less sooner removed, the chief of police first ap- 
pointed under the charter, whether to fill a vacancy 
caused by death, removal, or resignation, or to 
take the place of a chief whose term has expired, 
holds his office for three years from the date of 
his appointment, unless sooner removed.®? <A con- 
ditional life tenure is created by the words ‘‘holds 
his office during good behavior.’’** Where a stat- 
ute authorizes a city council to appoint a chief 
of police or provide for his election by the voters, 
a provision limiting the term to two years is invalid 
as to a chief of police elected by the voters, where 
the constitution provides that terms of officers of 
cities elected by the voters shall be four years.*® 
The extension by legislative act of the term of office 
of a chief of police during the period of his tenure 
has been held an unconstitutional interference with 
local affairs.8® 

[§ 1287] (c) Removal or Suspension’’—aa. In 
General. in jurisdictions where the chief of police 
is a state and not a municipal officer,°® he is not 
removable by the municipality, although elected by 
the people thereof or appointed by the municipal 


not of itself entitle him to the of- 
fice; the council must ascertain the 
result and declare him elected. Price 
v. Brock, 79 N. C. 600. 

[ec] De facto appointment.—The 
rights, if any, of one appointed as 
chief of police by written order ata 
special council meeting having less 
than quorum, are those of a de facto 


officer. Desdemona y. Wiley, (Tex. 
Civ. A.)\262 SW 185. : 
67. Heisler v. Robbins, 17 Ariz. 


4279:/153 P T71. 

68. See cases infra this note, 

[a] Right of police commissioner 
to nominate.—(1) Where a charter 


requires the board of commissioners,: 


at the first regular meeting after 
their qualification or as soon there- 
after as possible, to appoint a chief 
of police, and provides that the po- 
lice and fire commissioner at the first 
meeting of the board after their 
qualification shall present to the 
board his recommendations of per- 
sons for appointment in the police 
department, the police and fire com- 
missioner has a right to nominate for 
the office of chief of police, and, the 
board has no right to appoint on the 
nomination of any other commis- 
sioner unless the police and fire com- 
missioner fails to make a nomination 
within the time prescribed. Perrett 
v. Wegner, (Tex. Civ. A.) 139 SW 
984. (2) The police and fire com- 
missioner having failed to nominate 
a second candidate for chief of po- 
lice at the second meeting of the 
board, after his first candidate had 
been rejected, the board could appoint 
a chief of police on nomination of 
another commissioner, and the person 
so appointed was legally entitled 
to the office. Perrett. v. Wegner, 
supra. ' 

{[b] Lawful appointment presumed. 
—O’Neill v. Bayonne, 99 N. J. L. 430, 
124 A 611. ‘ 

69. See case infra this note. 

[a] Validity of appointment.—Ap- 
pointment of a chief of police by the 
board of police commissioners in ac- 
cordance with power vested in them 
‘by statute is valid, although at the 
(time such commissioners are ap- 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number, 


pointed no ordinance has been passed 
requiring them to give official bonds, 
nor governing the appointment of the 
chief of police. State v. Bennett, 22 
Nebr. 470, 35 NW. 235; State v. Sea- 
vey, 22 Nebr. 454, 35 NW 228. 

70. See case infra this note. 

[a] Validity of provision.—A pro- 
vision in a city charter for appoint- 
ment of a chief of police and police- 
men by a commissioner appointed by 
the governor is constitutional and 


valid. Ex p. Tracey, (Tex. Cr.) 93 
SW 588. 
71. Eligibility of officers: 


Generally see supra §§ 1016-1044. 
Departmental officers generally see 

supra § 1252. 

72. Drew v. Rogers, 4 Cal. Unrep. 
Cas. 369, 34 P 1081. 

73. Leigh v. Com., 203 Ky. 752, 263 
Sw 14; State v. Hall, 111 N. C.. 369, 
16 SE 420. See State v. Shores, 48 
Utah 76,157 P2325. 

-74 Baker v. Combs, 194 Ky. 260, 
239 SW 56. 

[a] Complaint to recover office.— 
In action to recover office of chief of 
policé by plaintiff, who alleged he 
had been élected thereto, plaintiff was 
not required to allege that he was a 
moral, sober, and sagacious person, 
want of such virtues being matters 
of defense to be pleaded by defend- 
ants. 
239 SW 56. 

75. Ellis v. Lennon, 86 Mich. 468, 
49 NW 308. 

76. Huey v. Jones, 140 Ala. 479, 
37. S 193. 

77. New Jersey Civ. Serv. Commn. 
v. O’Neill, 85 N. J. L. 92, 88 A 946 [aff 
86 N. J. L. 377, 91 A 644]. 

78. See case infra this note. 

[a] Repeal of statute after ap- 
pointment.—A statute declaring that 
the chief of police Shall be appointed 
from the classified list is repealed by 
necessary implication by an amend- 
ment which, declaring that the un- 
classified service shall include the 
chief of the police department and an 
appointment made while the amend- 
ment is in effect, is lawful, although 
the office is afterward again placed 
in the classified service. Karb v. 


Baker v. Combs, 194 Ky. 260,. 


State, 87 Oh. St. 197, 100 NE 346. 

79. Ptacek v. Peo., 194-Ill. 125, 62 
NE 530 [aff 94 Ill. A. 571]; Ellis v. 
Civil Serv. Commn., 229 Mass. 147, 
118 NE 231; State v. Stroble, 25 Oh. 
Cir: Ct: 762; 

[a] “Classified list’ defined.—By 
the words “classified list” is meant 
the register prescribed by Mun. Code 
(1902) § 164. State v. Wyman, 71 Oh. 
St. 1, 72 NE 457, 

{[b] List not made up.—Where the 
chief of police is required to be ap- 
pointed from the classified list of the 
police department, no appointment 
can be made, where the classified list 
has not been made up and estab- 


lished. State v. Stroble, 25 Oh. Cir. 
Ct. 762. 
[ec] Who may take examination,— 


Under the provisions of the Civil 
Service Act and rules of the civil 
service commission the examination 
for the office of assistant superin- 
tendent of police in the city of Chi- 
cago must be promotional and limited 
to members of the next lower rank 
desiring to submit to such examina- 
tion, and not an original, public, 
competitive examination. Ptacek v. 
Peo., 194 Ill. 125, 62 NE 530 [aft 94 
DetAawOaeL. 

80. Term of office: 
Generally see supra §§ 1056-1070, 
Affected by holding over of prede- 

cessor see infra § 1291. 

81. State vy. Police Comrs., 14 Mo. 


State vi 2 St: 
Comrs., 88 Mo. 144. 

83. Smith v. Cosgrove, 71 Vt. 196, 
44 A 73. 

84. Barnes y. Chicopee, 213 Mass. 
1, 99 NE 464; Pratt vy. Board of Po- 
eee ete.,, Comrs., 15, Utah 71,949) P 

85. Baker v. Combs, 194 Ky. 260, 
239 SW_56. 

86. O’Connor v. 
Wis. 253, 


Louis Police 


Fond du_ Lac, 
85 NW 327, 53 LRA 


Removal of officers generally 
see supra §§ 1079-1137. 

Removal of chief of police holding 
over see infra § 1291. 

88. See supra § 1283. 


§§ 1287-1288] 


authorities and paid by them.8® Where a statute 
confers jurisdiction on the mayor and council to 
remove the heads of the police and fire departments 
and provides that their action shall be final and 
conclusive and not subject to question in any court, 
a court does not have jurisdiction of a proceeding 
to remove a chief of police under a statute con- 
ferring jurisdiction to remove any officer.®° 
Removal by commission or committee. The power 
of removal is frequently conferred on a committee 
or commission;®! and, in a proper case, the com- 
mission, it has been held, instead of removing the 
chief of police may demote him.®? The authority 
of the commission to remove a chief of police may 
be exclusive of the power of the mayor arising out 
of the general authority vested in him,°®* but cumu- 
lative to, and concurrent with, the jurisdiction 
vested in the court by the general laws of the state,** 
unless the authority of the commission is made ex- 
clusive by force of the Organic Law.®> If power 
to remove is vested in a board of police cemmis- 
sioners, a removal effected by the vote of one not 
even a de facto commissioner is null and void.®* 
For cause or at pleasure.®*’ If the office is for 
a fixed term®® or during good behavior,®® the incum- 
bent is not removable at pleasure, but for cause 
only. This is so also where the statutes make the 
incumbent ‘‘subject to removal... for cause.’’! 
Power to appoint for such time as the appointing 
authority shall determine does not include the power 
to discharge at pleasure.?, Where’ a new charter is 
adopted, which provides that all police officers at 
the time the charter becomes effective shall continue 
to hold their offices until removed by the police 
board thereby created, the chief of police does not 
become an officer under the new charter, but may 
be superseded by the appointment of another person 
by the police board and has no right to insist that 
he is removable for cause only.’ 


89. Burch y. Hardwicke, 30 Gratt. 3. 
(71 Va.) 24, 32 AmR 640. 83 NW 498. 
90. Skeen v. Browning, 32 Utah 
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A clause in the | 
State v. O’Connor, 81 Minn. 79, 


4. yeerer v. Jamison, 32 Nev. 327, 


(8. C/Ti]~ 15h 


constitution providing that, when the tenure of any 
office is not declared by law, the office shall be held 
during the pleasure of the power making the ap- 
pointment, applies to a chief of police whose term 
of office is not specified by law or city charter, and 
he may be removed at. will.4 

Manner of removal in general.5 Where a charter 
provides that the warden and burgesses shall have 
power to appoint policemen, one of whom shall 
be designated chief of police, and for the removal 
of policemen on a vote of five of the burgesses, a 
removal of the chief of police by a vote of less 
than five of the burgesses is invalid.6 Where a 


charter provides for a certain number of policemen, 


and for the appointment of one of their number as 
chief of police, the person appointed does not hold 
two offices, so that he can be removed from the office 
of chief of police in any other manner than that 
prescribed for the removal of policemen.7 A de 
facto chief can be removed only in the manner in 
which a de jure chief could be removed.® 

Right of summary removal may be included in a 
statutory power given the mayor to remove and 
appoint such an officer.2. Where a de jure chief 
could not be summarily removed, a de facto chief 
cannot be so removed.!° 

[§ 1288] bb. Charges and Hearing. Whenever the 
chief of police is removable only for ecause,!4 
charges must be preferred and an opportunity to 


be heard given;'? otherwise the attempted removal: 


is null and void and creates no vacancy.1* Such a 
proceeding is quasi-judicial,1* but the bias or preju- 
dice of the commission or commissioners does not 
affect their jurisdiction to try the chief of police," 
although a hearing which is accorded accused as a 
mere form to precede a predetermined removal is 
invalid.1® The charges should be sufficiently definite 
and specific,‘* and must be established by competent 


Utah.—Pratt v. Board of Police, 
ete., Comrs., 15 Utah 1, 49 P 747. 
[a] Statute specially providing 


164, 89 P 642. 
91. Cal.—Dinan v. San Francisco 
Super, ‘Ct., 6 Cal. A. 217, 91. P 306. 
Conn.—State v. Pinkerman, 63 
Conn. 176, 28 A 110, 22 LRA 653. 
Ga.— Beavers V. Armistead, 156 Ga. 
ee 120 SE 526. 


Y.—Cruise v. -Hudson Public 


Safety Commn., 204 App. Div. 678, 
198 NYS 685. , 
OkKl.—State v. Linn, 49 Okl. 526, 


153 P 826, AnnCasi1918B 139. 

W. Va.—State vy. Farrar, 89 W. Va. 
232, 109 SH 240. 

[a] Power of committee.—A po- 
lice committee acting as a _ special 
judiciary under a charter and ordi- 
nances enacted thereunder has juris- 


diction to inquire into the efficiency | 


of the chief of police and to render 
judgment. Beavers vy. Armistead, 156 
Ga. 833, 120 SE 526, 

92. Cruise v. Hudson Public Safe- 
ty Commn., 204 App. Div. 678, 198 
NYS 635. 

93. State v. Farrar, 89 W. Va. 232, 
109 SE 240. 

94, State v. Linn, 49 Okl. 526, 153 
P826, AnnCas1918B 139. 

95. Dinan v. San Francisco Super. 
Cire Gal, Al e2ia 91 P7806: 

96. State v. Pinkerman, 63 Conn. 
176, 28 A 110, 22 LRA 653. 

97. Grounds see infra § 1289. 
State vy. Police Comrs., 14 Mo. 


State v. Quinn, 40 Mont. 472, 
107 P 506; McChesney v. Trenton, 50 
N. J. L. 3388, 14 A 578. 
- 1. State v. Police Comrs., 14 Mo. 
Wuecoe eo. Vv. Douglass Mob UN... 
145, 87 NE 1070. 

2. State v. Police Comrs., 14 Mo. 
A. 297, 


EOS Pat. 

[a] What constitutes removal.— 
The acceptance by the mayor and 
council of an incumbent’s resignation 
constitutes a removal, although the 
resignation was executed many 
months before for a special purpose, 
and had no force as such, and was 
not to be presented. Leeper v. Jami- 
son, 32°Nev. 827, 108 P 1. 

5. Charges and hearing see infra 
§ 1288 

6. State v. Kennedy, 69 Conn. 220, 
at AS50388 

7. State v. Kennedy, sup 

8 Karb +v. State, 87, Oh. “St. AOS 
100 NE 346. 

9. State v. Roney, 82 Oh. St. 376, 
92 NE 486, 19 AnnCas 918. 

10. Karb v. State, 87 Ohv St).197, 
100 NE 346. 

11. See supra § 1287, 

12. Ga.—Beavers v. 
156 Ga. 833, 120 SE 526. 

Tll.—Funkhouser vy. Coffin, 301 I11. 
257, 1383 NE 649. 

Ky.—Bregel v. Newport, 208 Ky. 
581, 271 SW 665. 

Mass.—HEllis v. Civil Serv. Commn., 
229 Mass. 147, 118 NE 231. 

Mont.—State v. Quinn, 40 Mont. 
472, 107 PB 506. 

N. J.—O’Neill v. Bayonne, 99 N. J. 
L. 4380, 124 A 611; Bowlby v. Dover, 
apis oe Sits 52 A 289. 

N: Y.—Peo. 'v. Riley, 232 N. Y. 283, 
133 NE 891; Peo. v. Douglass, 195 
N. Y. 145, 87 NE 1070. 

R. I.—McCarthy v. Central Falls 
Bd, of Aldermen, 38 R. I. 385, 95 A 
921; Norton v, Adams, 24 .R. I. 97, 52 
A 688 

Tenn,—Conners v. Knoxville, 136 
Tenn. 428, 189 SW 870. 


Armistead, 


for hearing.—Under a statute provid- 
ing that when charges have been pre- 
ferred’ against a chief of police he 
shall have the right to be heard in 
his own defense, a chief of police 
cannot be suspended without pay or 
removed from office unless he has 
been given an opportunity to be 
heard in his own defense, Pratt v. 
Swan, 16 Utah 4838, 52 P 1092. 

[b] Pendency of other charges.— 
Where previous charges against a 
chief of police were dismissed, and 
there had been no prior conviction, 
a finding against a plea in abatement 
and of former conviction was proper. 
Beavers v. Inman, 35 Ga. A. 404, 133 
SE, 275. 

13. Pratt v. Police, ete., Comrs., 15 
Utah 1, 49 P 747. 

14. McCarthy v. Central Falls Bd. 
of Aldermen, 38 R. I. 885, 95 A 921. 

15. Beavers v. ‘Armistead, 156 Ga. 
833, 120 SE 526; Beavers v. Inman, 
35 Ga. A. 404, 133 SE 275; Peo. v. 
Riley, 2382 N. Y. 283, 183 NB 891; 
Peo. v. Riley, 203 App. Div. 398, 196 
NYS 742, 

16. Peo: avi Rileysi23'2 IN e283, 
183 NE 891; Peo. v. Riley, 203 App. 
Div. 398, 196 NYS 742. 

17. Beavers v. Armistead, 156 Ga. 
833, 120 SE 526; Bregel v. Newport, 
208 Ky. 581, 271 SW 665; Cruise v. 
Hudson Public Safety Commn., 204 
App. Div. 678, 198 NYS 6385; Sanders 
v. Warren, 30 -R. I. 488, 76 A.278. 

[a] Charges held too general.— 
Charges filed against the chief of po- 
lice of the town, reciting that he had 
shown such incapacity in carrying on 
the business as to disqualify him, 
without stating. in what the inca- 
pacity consisted, was fatally defec- 
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proof,!® and the chief of police may introduce com- 


petent testimony in his behalf.'® 


The decision of the trial board removing the chief 
of police should be supported by the recitals of facts 
on which its jurisdiction depends.”° 

[§ 1289] cc. Grounds. As in the case of other offi- 
cers?! the cause for which a chief of police is re- 
or substantial cause ;7% 
one that shows him to bé unfit for the office ;?4 mis- 
conduct in office is a good cause for his: removal ;*° 
violation of a valid rule described by the police 
department,” or by an ordinance,”’ is also ground 
It has been held that, where a 
board of fire and police commissioners directed the 


22 


movable must be a lega 


for his removal. 


wae 
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of intoxicating 


law which it was 


chief.°®° 


manner in which the chief of police should enforce 


tive. Sanders v. Warren, 30 R. I. 
488, 76 A 273. 

{b] Charges held sufficiently spe- 
cific.—Where a chief of police was 
demoted and appointed as sergeant 
by the public safety commission, and 
the charges preferred against him 
were definite and. specific, and the 
evidence offered against him applied 
directly to such charges, there was 
no ground for granting a bill of par- 


‘ticulars. Cruise v. Hudson Public 
‘Safety Commn., 204 App. Div. 678, 
198. .NYS 6385. 


[ce] ‘Mode of objecting.—On trial 
of the chief of police for inefficiency 
by the police committee of Atlanta, 
acting as a special judicatory, if the 
charges against defendant fail to 
state a ease, the officer can take ad- 
vantage thereof by demurrer or mo- 
‘tion to dismiss, or by objection to 
evidence. or otherwise. Beavers v. 
Armistead, 156 Ga. 833, 120 SE 526. 

18. O’Neill v. Bayonne, 99 N, J. L. 
43,0; S124 SAY bts Peon v.~Riley, 203 
App. Div. 398, 196 NYS 742. 

{a] Thus, where age was, by ordi- 
nance, made an essential ingredient 
of eligibility of an appointee to of- 
fice of chief of police, appointee’s age 
at the time of his appointment by the 
board of city commissioners became 
a question of fact which was required 
to be established by competent proof 
before his appointment could be re- 
scinded because of being above age. 


O’Neill v. Bayonne, 99 N. J. L. 430, 
124 A 611. 
{[b] Wrongful admission of news- 


paper clippings.—Peo. v. Riley, 203 
App. Div. 398, 196 NYS 742. 


19. Peo. v. Whittemore, 10 NYSt 
363. 
{a] Improper rejection of evi- 


dence.— Where one of the charges for 
removing a chief of police from office 
was his failure to attend meetings 
of the council, accused having testi- 
fied that he was always in attend- 
ance in the building under orders of 
the mayor and commissioner of pub- 
lic safety, refusal of his offer of cor- 
roborating testimony by a former 
commissioner, who had been his su- 


perior officer, was error. Peo: v. 
Riley, 232 N. Y. 283, 133 NE 891. 

{b] Examining witness. — The 
chief of police may examine the 


president of the board as a witness. 
Peo. v. Whittemore, 10 NYSt 363. 

20. Funkhouser v. Coffin, 301 Ill. 
257, 188 NE 649; O’Neill v. Bayonne, 
99. N. J. L. 430, 124 A 611. 

{a] Illustration.—Civ. Serv. Act 
§ 12 forbids the exercise of the power 
of removal by the civil service com- 
mission except for cause, on written 
charges and after an opportunity to 
be heard, and their finding that re- 
lator is guilty “as charged” is a mere 
conclusion, such commission being 
required to recite the facts or pre- 
serve the facts themselves upon 
which its jurisdiction depends. Funk- 
houser v.' Coffin, 301 Ill, 257, 133 NE 
649 [aff 221 Ill. A. 14]. 

21. See supra §§ 1084-1095, 

22. Thomas v. Thompson, 102 SW 
849, 31 Kyl 524. 


Certiorari. 
23. Peo. v. Riley, 232 N. Y. 288, 
133. NE 891. i 
24. Thomas v. Thompson, 102 SW 


849, 31 Kyl 524. 

[a] Facts to be considered.—In 
determining whether a chief of police! 
has been guilty of neglect of duty or 
inefficiency, the fact that he is de- 
pendent to some extent on subordi- 
nates for execution of orders, and 
legal limitations on the authority of 
police officers to arrest and search 
premises, must be considered. Bre- 
gel v. Newport, 208 Ky. 581, 271 SwW 
665. 

{b] Act justifying removal. 
Proof that the chief of police of a 
city gave in the city intoxicating 
liquor to a minor child without the 
consent of the parent or guardian is 
proof of his violation of the criminal 
statutes of the state, and of his un- 
fitness as officer, for which he may be 
removed. Thomas v. Thompson, 102 
SW 849, 31 KyL 524. 

{c] Charges held not sustained.— 
Evidence tending to show that gam- 
bling houses, houses of ill fame, etc., 
were run after orders were issued to 
the chief of police to close them, was 
held insufficient to support charges of 
neglect and inefficiency against him, 
in the absence of proof of specific 
violations or neglect of duty. Bre- 
gel v. Newport, 208 Ky. 581, 271 SW 


665. 
25. See cases infra this note. 
[a] “Misconduct” defined. — A 


charge against a chief of police of 
“misconduct in office’ ineludes any 
act involving moral turpitude, or any 
act which is contrary to justice, 
honesty, principle, or good morals, if 
performed by virtue or authority of 
office. State v. Examining, etc., Bd., 
43. Monts 389, 117 P 77, AnnCasf912C 
148. 

[b] Acts justifying removal.—(1) 
Taking bribes from the keeper of a 
disorderly house for permission to 
allow it to be conducted without in- 
terference. Peo. v. New York Police 
Comrs., 84 Hun 64, 32 NYS 18 [aff 
TAS NOY YiehOTye 43) TING 29/818 2 e.C2 ea 
chief of police has no right to claim 
mileage for the distance traveled by 
an.officer; and the fact that he be- 
lievedthat he had a legal right to 
charge such mileage and acted in 
good faith .in taxing and collecting 
it, the fact that other such officers 
have made similar charges, and that 
his claim was paid and his appoint- 
ment,.made permanent after the dis- 
puted charge, constitute no defense 


to a charge of misconduct in office. 
State v. Examining, ete, Bd. 48 
ao 389, 117 P 77%, AnnCasi912C 

[e] Removal held improper.—(1) 


A chief of police who vainly applied 
to the clerk and judge of the dis- 
trict court for warrants against per- 
sons violating the Sunday Law and 
selling liquor on Labor Day without 
a lictnse was not guilty of miscon- 
duct by failing to prosecute such of- 
fenders justifying removal. McCar- 
thy v. Central Falls Bd. of Aldermen, 
38° R, 2, 385, 950A. 921.. (2) AY ichtek 


[§ 1290] dd. Review.** 
chief of police can take an appeal to the court 
in ease of his removal,?? the court trying the ques- 
tion of removal de novo.** ; 
Under and subject to the rules gov- 


[$§ 1288 1290 


the law with reference to prostitution and the sale 


liquors, and he carried out the 


board’s policy in good faith, he was not subject to 
removal for failing or neglecting to enforce any 


his duty to enforee.?* It is ground 


for removal that the officer did not possess the 
necessary qualifications.?9 
appointing board does not warrant removal of the 


But the removal of the 


Under some statutes a 


of police was not guilty of miscon- 
duct justifying removal for failing 
to prosecute for keeping liquors in 
clubrooms where there was no evi- 
dence on which a conviction*could be 
secured, while he waited the result 
of forfeiture proceedings to deter- 
mine if other steps could be taken. 
McCarthy v..Central Falls Bd. of 
Aldermen, supra. i 

26. See cases infra this note. 

[a] Ruling forbidding political 
activities.—A rule of a city police 
department forbidding the participa- 
tion of members of the police force 
in a political caucus or canvas is a 
reasonable exercise of the authority 
conferred by charter to make rules 
for the government of the police 
force, and the violation of such a 
rule is a good ground for the removal 
of the officer. Brownell y. Russell, 
76 Vt. 326, 57 A 103, 

[b] Rule requiring frequent visits. 
—A rule reguiring the chief of police 
to pay frequent visits at unusual 
hours to know that the officers are 
performing their duties is too indefi- 
nite to be capable of a strict enforce- 
ment, but possibly can be upheld as a 
legislative guide, in the nature oi a 
declaration of policy, to be observed 
by the officer in the exercise of discre- 
tion with due regard to all the du- 
ties deve!ving upon him. Beavers v. 
Inman, 35 Ga. A. 404, 133 SE 275 
(there was no evidence showing vio- 
lation of the rule). 

27. Beavers v. Inman, supra 
(there was no evidence showing vio- 
lation). 

28. State v. Donahue, 91 Nebr. 311, 
135 NW 1030, AnnCasi913D 18. 

29. Drew v. Rogers, 4 Cal. Unrep. 
Cas. 369, 34 P 1081; Leigh v. Com., 203 
key. 752, 263 SW 14; O’Neill v. Ba- 
yonne, 99 N. J. L. 430, 124 A 611: ‘ 

_[a]: Presumption.—Until the ineli- 
gibility or disqualification of an ap- 
pointee to office of chief of police is 
made to appear by competent proof, 
the appointee is presumed to be hold- 
ing office de jure. O’Neill v. Ba- 
yonne, 99 N. J. L. 430, 124 A 611. 

{[b] Gusting as usurper.—One not 
eligible appointed. by proper officials 
as chief of police of a city of second 
class is a “usurper’’ within the stat- 
ute authorizing actions to oust 
usurpers. Leigh v. Com., 203 Ky. 
752, 263 SW 14. 

[c] Grounds for ouster not shown. 
—Wilson v. Ramsey, 86 N. J. L. 263, 
90 A 265. 

20. State v. Hudson, 44 Oh. St. 137, 
5 NE 225. 2 
Ra Generally see supra §§ 1122-— 

$2. Ellis v. Civil Serv. Commn., 
229 Mass. 147, 118 NE 231; Landrey 
vi\Harmon,«5~ Ohi Awd T2127 2O) (On 4Ns 
SONS Oh: Cir... Cts. $03¢ 

[a] Appeal is perfected when the 
necessary papers and transcripts are 
filed in the office of the clerk of the 
court |/of common pleas within the 
prescribed time. Landrey v. Harmon, 
bi Oh MAY 2175 27 Ou CrrAxy 301 397Oh: 
Cir. (Ct 308; 

33. Landrey v. Harmon, supra. 


For later cases, developments and changes in the law see cumulative Annotations, sarne title, page and note number, 
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- erning certiorari as a remedy,** certiorari is avail- 


able as for the review of proceedings under which 
a chief of police has been removed from office,*® 
unless the act of the board in removing the chief 
is regarded as administrative.*® If the court finds 
that the charges are not sustained by a fair pre- 
ponderance of the evidence it should grant a new 
trial;*7 this is so too where the findings on most 
of the charges on which he was dismissed are found 
to be unsupported,** as the question whether the 
remaining charges, if true, would be sufficient to 
justify his removal is for the trial board.*® Hven 
where the doctrine prevails that questions of fact 
will not be reviewed on certiorari,*® the court will 
review the evidence to determine if the finding of 
the chief’s misconduct was entirely unsupported 
thereby.*? In certiorari to review a resolution of 
the common council dismissing the chief of police 
of a city, and confirming the appointment of his 
suecessor, the writ will be held until such sue- 
cessor is made a party to the proceeding.** 

Mandamus. One appointed chief of police to 
hold office during the pleasure of the mayor and 
aldermen is not entitled to mandamus to prevent 
his successor from performing the duties of the 
office on the ground that the ordinance was invalid.** 

[§ 1291] (d) Holding Over.*4 The expiration of 
the term of office of a superintendent of police does 
not create a vacancy, authorizing a temporary ap- 
pointment by the mayor without confirmation, where 
the charter provides that he shall continue in office 
until his successor has been appointed, confirmed, 
and qualified,*® and while holding over he is a de 
jure officer,#® and under the powers given in the 
charter subject to removal by the mayor,*? with a 
right to a public hearing by the council on the 
question of his reinstatement.*§ 
predecessor does not alter the date of the termi- 
nation of office of a chief of police according to 
the time specified in the statute.*® 

[§ 1292] (3) Compensation.°° A chief of police 
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election or appointment.°® 


Holding over by 


[43 C.5.] 753 


is not entitled to fees not allowed by statute.5+ 
Where the charter provides that the chief of police 
shall receive no other compensation whatever than 
his salary, other sections of the charter authorizing 
or permitting him to receive and collect fees or .com- 
pensation must be construed as intending such fees 
or compensation for the benefit of and belonging to 
the city, and an ordinance allowing him to appro- 
priate them to his own use is in violation of the 
charter and void.®? The chief of police is not en- 
titled to retain possession of rooms in a village 
hall, which he has been permitted to occupy as a 
residence, against a demand for possession by the 
village board where no contract exists in reference 
to such oceupaney.®? 

Increasing and reducing.“ Where a charter pro- 
vides that the common council shall readjust and 
fix anew the amount of all official salaries at stated 
periods, the reduction of the salary of the chief 
of police is not an amendment of the charter within 
a constitutional provision that charters can be 
amended only on vote of electors and approval by 
the legislature, but an execution of a power con- 
ferred by the charter itself.°> It has been held 
that the chief of police is not an ‘‘ officer’? within 
constitutional or statutory provisions prohibiting 
the passing of ordinances increasing or diminishing 
the salary or compensation of an officer after his 
Voluntary service, after 
reduction of salary and acceptance of the reduced 
rate, amounts to a waiver of demand for further 
compensation.** 

After removal, suspension, etc.°® The chief of 
police is not entitled to salary after lawful removal 
ever, though the council make an allowance for it,5® 
but he does not forfeit his salary by reason of a 
suspension in respect of which a statutory require- 
ment that he be given an opportunity to be heard is 
not complied with.°° An assistant chief of police, 
regularly elected by the borough council, who en- 
tered upon his duties, and performed them, until 


24. See Certiorari 11 C. J. p 80. 56 N. J. Li. 258)' 28 A311; Peo. v:|Oh. Cir: (Ct. Ni Si 9589, 32°Oh: Cir: Ct 
35. Ga.—Beavers v. Armistead, 156]Gibbons, 231 N. Y. 171, 1381 NE/ 408 [aff 82 Oh. St.. 423 mem, 92 NE 
Ga. 833, 120 SE 526. 879. ; " 1119 mem]. (2) Fees in state crimi- 
Tll— Funkhouser v. Coffin, 301 Ill. 40. See Certiorari §§ 363-367. nal cases in police and municipal 


257, 133. NE 649. wary 41. 
N. J.—Dodd v. Camden Police 


Comrs., 56 N. J. L. 258, 28 A 311. 


Beavers v. 
404, 133 SE 275; McCarthy v. Central 
Falls Bd. of Aldermen, 38 R. I. 385, 


Inman, 


35 Ga..A.| courts. Haserodt v. State, 27 0. CA. 
DAO. (3) Mileage for the distance 


traveled by an officer, or for any 


N. Y.—Peo. v. Gibbons, 231 N. Y.| 95 A921. services which he has not actually 
PAS ISL INE 8.79. 42. Magner y. Bayonne, 74 N. J. L.| performed. State y. Hxamining, etc., 
R. I.—McCarthy v.. Central Falls|185, 64 A 993. ; Bd., 43 Mont. 389, 117 P 77, AnnCas 
Bd. of Aldermen, 38 R. I. 385, 95 A 43. Cunningham y, Cambridge, 188|1912C 143. \ 
921. Mass. 556. 74 NE 925. [b] Recovery of costs turned over 


Tenn.—Conners v. Knoxville, 136 
Tenn. 428, 189 SW 870. 

[a] aches in applying for writ 
not shown.—Funkhouser vy. Coffin, 301 
Til. 257, 133 NW 649 [aff 221, Ill. -A. 


14]. 
{b] Finality of judgment appealed 48. 


pra §§ 1014, 1066. 


44. Holding over generally see su- 


MacBrayne 
Mass. 380, 185 NH 311. , 
MacBrayne v. Lowell, supra. 
MacBrayne y. Lowell, supra, 
MacBrayne vy. Lowell, supra. 
Temporary appointment after 


to city.—A chief of police not being 
entitled to payment for service of 
process issued by a mayor in state 
cases, costs collected for such serv- 
ices are not recoverable by him when 
turned over to the city. Delaware vy. 
Mathews, 13 Oh. Cir. Ct. N. S. 539, 
32 Ohe |Cirs Ct. 408 ffait i832) "Ons Se 


v. Lowell, 241 


from.—The statement and judgment [a] 
of a police committee, reciting that it 
found the chief of police to be ineffi- 
eient in certain particulars, and pro- 
viding that a copy be served on the 
chief, calling him to show cause on 
named date why the statement should 
not be entered on the minutes of the 
committee as its judgment, was held 
a mere statement of charges, of 
which he is given opportunity to de- 
fend, and not an adjudication, and 
therefore not final judgment, from 
which certiorari lies. -Armistead v. 
Beavers, 32 Ga. A. 464, 124 SE 61. 

66. Owens vy. Bond, 83 Fla. 495, 91 
S 686. 

87. Peo. v. Gibbons, 231 N. Y. 171, 
131 NE 879. 
Dodd v. Camden Police Comrs., 
BG Nude cd, 208,) 2 Ao sii) Peo.” Vv. 
‘Gibbons, 231 N. Y. 171,-131 NE 879. 

89. Dodd v. Camden Police Comrs., 


[43 C. J,—48] 


removal of officer holding over.— 
Where a superintendent of police, 
holding over until appointment and 
confirmation of his successor, was 
removed by the mayor, a temporary 
appointment by the mayor is valid 
with a tenure subject to the rein- 
statement of the removed officer by 


the council after a public hearing | 


granted on his demand. MacBrayne 


v. Lowell, 241 Mass. 380, 135 NE 
AM lin fs 

49. Bowen v. Portland, 119 Me. 
DA Wesy ia tabs Leo. eoal 


50. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

Right to pension see infra § 1406 
et seq. 

51. See cases infra this note. 

[a] Fees not allowable.—(1) Serv- 
ice of process issued by the mayor in 
state.cases. Delaware v. Mathews, 13 


423 mem, 92 NE 1119 mem]. 
52. McGuire v. Baker City, 27 Or. 
340, 41 P 669. 


mee Bletson y. Brooklyn, 183 Ill. A. 
o. 

or See generally supra §§ 1163— 
1 ‘ 

55. Coyne v. Rennie, 97 Cal. 590, 
32) P5678. 

56. Russell v. Williamsport, 9 Pa. 
‘Con 229! : 
57. Coyne v. Rennie, 97-Cal. 590, 


32 P 578; Edmondson vy. Jersey City, 
ASN Jian alelensme Ag 12/0: 

58. During’ suspension generally 
see supra § 1140. 

Qn removal generally see 
§§ 1148, 1144. 

59. State v. Williams, 6 S. D. 119, 
60 NW. 410. 

60. Pratt v. Swan, 16 Utah 483, 52 
P 1092. 


supra 


754 [43 C.J.] 


prevented by the burgess, is entitled to recover from 
the municipality the salary due him for the balance 
of the time he remained ready to serve and during 
which the council had authority to continue him 
in office.6t The payment of the official salary to a 
de facto chief of police is a defense to a claim 
for salary for the same period in an action brought 
against the municipality by the de jure officer after 
obtaining possession of the office.®? 

[§ 1293] (4) Authority, Duties, and Liabilities.** 
Credible information received by the chief of po- 
lice implicating members of the force in improper 
conduct imposes upon him the duty of investiga- 
tion and of action.64 One who has been given ‘‘like 
powers with sheriffs’? may pursue a person charged 
with crime in the city and arrest him in any county 
of the state;®° and it has been held that the chief 
of police may lawfully serve a warrant outside of 
his county.°® An officer appointed to ‘‘superintend 
the police of a town’’ may serve warrants for viola- 
tion of state police laws.®* But he has no author- 
ity to imprison a policeman retaining for his com- 
pensation property, recovered by him, which had 
been stolen outside the municipality, for refusing 
to obey his order to surrender it.®® 

Removal or dismissal of subordinates.- Where 
power to promulgate rules for the regulation of the 
police department is conferred on both the chief 
of police and the police board, and on the chief of 


police, subject to such rules as the board may make, 


to dismiss any subordinate, he may dismiss a sub- 
ordinate in accordance with rules promulgated by 
him, in the absence of any rule promulgated by 
the board limiting his authority to make rules.®® 
The power of a chief of police to remove or sus- 
pend a subordinate has been held to include the 
power to reduce in rank.’° 

Personal liability.*1_ No personal liability is in- 
curred by a chief of police for enforcing ordinances 
in obedience to the police authorities,’? nor is he 
personally liable for costs in a suit to enjoin him 
from making unlawful arrests under a city ordi- 
nance. The mayor of a city who is the head of 
its police department with the duty to prevent an 


61. 
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Williams v. Uniontown, 79 Pa.|a street speaker to whom a permit to 


iy: Be Ba BPN: 
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obstruction of public travel is justified in using such 
means’ as are reasonably appropriate to prevent 
such obstruction by the holding of a public meet- 
ing without permit, providing excessive force is not 
employed.7* A chief of police is not liable for the 
statutory penalty for doing any act toward remoy- 
ing a fugitive of justice from the state without 
proper rendition proceedings, where he detains an _ 
alleged fugitive on communication that rendition © 
proceedings were started.7° The superintendent of 
police is not a ‘‘city officer’’ within a statute vest- 
ing in a designated court jurisdiction of all actions 
of a civil nature against ‘‘city officers.’’7° 

Liability for acts of subordinates. Where a chief 
of police is charged with the duty of selecting sub- 
ordinate officers, he is not liable for their acts where 
they occupy the status of public servants,” although 
the charter makes him responsible for the official 
acts of his deputies.7* But a different rule prevails 
where he has directed the performance of the acts,’® 
or has participated therein.®°® 

Liability on bond.®! The official bond of a chief 
of police, not enumerating his duties but reciting” 
that it covers all ‘‘official duties,’’ is binding on 
the principal and surety, as though all duties im- 
posed by law on the principal were enumerated.’? 
It has been held that his sureties are not liable for 
acts done: by him colore officii;** but, following the 
rule as to the lability of sureties of officers gen- 
erally,*+ the contrary rule seems to be the sounder 
doctrine.*> The sureties of a chief of police are 
liable for the acts of subordinate officers done un- 
der the direction of the chief of police, or partici- 
pated in by him.*® By virtue of statutory provisions 
it has been held that the sureties on the bonds of 
the chief of police and his deputy as well as the 
principals are liable for the action of the deputy 
in a lawful arrest ‘attended by unnecessary or cruel 
treatment and assault.87 

[§ 1294] d. Marshal—(1) In General. The office 
of city marshal is political in its character and is 
one of the agencies by which the government of the 
city is conducted.** The marshal is a police officer,®® 
and he is generally regarded as occupying the sainé 


P 633. E 


Super. 193. 

62. ‘Stearns v. Sims, 24 Okl. 623, 
104 P 44, 24 LRANS 475. See supra 
§§ 1138, 1182, 1184. , k 

63. Powers, duties, and liabilities 
of officers: 

Generally see supra §§ 1186-1212. 
Departmental officers generally see 
supra § 1254. . : : 

64. Fronsdahl v. Des Moines Civ, 
Serv. Commn., 189 Iowa 1344, 179 NW 


874. 
65. Chrisman v. Carney, 33 Ark. 
‘Ba, 


316. 
66. State v. Examining, etc., 
43 Mont. 389, 117 P 77, AnnCas1912C 
143. 
67. Com. v. Martin, 98 Mass. 4. 
68. In re Hotchkiss, 6 D. C. 168 
(the property having been stolen and 
recovered beyond the municipal lim- 
its, he could take no cognizance of 
the matter). 


69. Eslinger v. Pratt, 14 Utah 107, 
46 P 763. See also infra § 1344. 
70. State v. Lapp, 24 Oh. Cir. Ct. 


N.S.) 321: 

71. Of officers generally see supra 
§ 1198 et seq. 

72. Heald v. Lang, 98 Mass. 581. 
Compare supra § 1198 note 23 [a]. 

73. Seattle Taxicab, etc., -Co. v, 
Seattle, 86 Wash. 594, 150 P 1134. 

74. Harwood v. Trembley, 97 N. J. 
L. 178, 116 A 430. 

[a] Question for the jury.—W here 


Speak has been refused had assem- 
bled a crowd on the streets to listen 
to his speech, which the mayor feared 
might result in a riot which would 
be beyond the power of the police 
department to cope with, it was a 
qnvestion for the jury whether an ar- 
der by the mayor to turn water from 
a fire hose. upon the Speaker was a 
reasonable exercise of his authority. 
Harwood v. Trembley, 97 N. J. L. 
178, 116 A 430. 


75. Allen v. Swallow, 112 Kan. 
543, 211 P 687. | 
76. Burroughs v.. Eastman, 93 


Mich, 4338, 53 NW 532. 

77. See cases infra this note. 

[a] Rule applied as to acts of: 
(1) Policeman. Michel v. Smith, 188 
Cal, 199, 205 P 113; Pavish v. Meyers, 
129 Wash. '605, 225,.P 683. (2) “Dog 
catcher. Casey v. Scott, 82 Ark. 362, 
101 SW 1152, 118 AmSR 80, 12 Ann 
Cas 184. 

[b] “The rule announced is par- 
ticularly applicable where police offi- 
cers are under civil service regula- 
tions and the chief of police has only 
a limited power of appointment.” 
Pavish v. Meyers, 129 Wash. 605, 612, 
225 P 683. 


78. Michel v. Smith, 188 Cal, 199, 
V.205 JP Wael oe 
79. Michel v. Smith, supra; Nunn 


v. Turner, 133 Wash. 654, 234 P 443; 
Pavish v. Meyers, 129 Wash. 605, 225 


aout ities Smith, 188 Cal. 199, 
P avish v. Meyers 
Wash, 605, 225 P 633. noe ane 
81. Liability on official bonds gen- 

erany, pee Sune. §§ 1221-1241. 
i. rickson vy. Anderson 

262 P 289. t (Mont.) 
2 arquis v, Willard, 12 

528, 41 P 889, 50 AmSR 906. Vooe 

84. See Officers [29 Cyc 1456]. 

85. Erickson v. Anderson, (Mont.) 
252 P 299. See also supra § 1221, ° 

{a] Rule applied.cA complaint 
alleging that the chief of police ar- 
rested and jailed a minor without 
lawful authority, but under color of 
his authority as an officer, states a 
cause of action against the Surety on 
the officer’s official bond for damages 
for false imprisonment. Erickson y. 
Anderson, (Mont.) 252 P 299, 

[b]. Limitation of rule.—A mere 
assault by a chief of police would not 
make his sureties liable as it would 
be the act of the individual. BErick- 
son v. Anderson, (Mont.) 252 P 299. 

86. Nunn v. Turner, 133 Wash. 
654, 2384 P 443; Pavish v. Meyers, 129 
Wash. 605, 225 P 633. 

87. Elam yv. National Surety Co... 
fa eT ps Sw 1039. 

ichels v. McCarty, 19 : 
A. 493, i ye 

89. Peinhardt v. West, 212 Ala. 
83, 101 S 736; State v. Appleby, 139 
Wis. 195, 120 NW 861. 


Or — — — — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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office as a chief of police,®° and he occupies the 
same relation to the governmental affairs of the 
municipality as a sheriff does to his county®! or a 
constable to his town.°? Under some statutes he is 
ex officio chief of police;®* under other statutory 
and charter provisions he is regarded as an em- 
ployee®*t or subordinate agent.®°® The constitution 
not establishing the office of city marshal as an 
elective office, nor fixing its tenure, the legislature 
may place its incumbents under operation of the 
Civil Service Law.°* The office of deputy marshal 
is authorized under some statutes.®? 

[§ 1295] (2) Appointment or Election®*—(a) Au- 
thority. Where authority is conferred by charter 
or statute, a city council may provide for the ap- 
pointment of a city marshal.®® A requirement. for 
the election of a marshal by the council in an act 
incorporating a town is repealed by a later statute 
relating to towns which makes it discretionary with 
the council to create the office of marshal. When 
the charter fails to provide for such an officer, the 
council has no authority to elect one, and his acts 
are null and void;? and this is so also after the 
abolition of the office.* And under the general’ law 
there can be no office of city marshal unless the 


city council, after organization thereunder, creates’ 


it by ordinance directing whether such officer shall 
be appointed or elected. The power of appoint- 
ment is sometimes placed in the mayor and coun- 
cilmen,® or in the council;® under some statutes 
the power of appointment is in the board of police 
and fire commissioners.* 

Deputy marshal. Where the statute gives the 
council the right to provide for the employment and 
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‘usually required as in the case of a sheriff.1¢ 
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appointment of deputy marshals, it must first by 
appropriate legislation create the offices and fix 
their salaries and terms of office.6 After the crea- 
tion of the office the mayor may then appoint the 
deputy marshals subject to the confirmation of the 
council,® or else the appointment may be made by 
the marshal, depending on the various statutory 
provisions.1° Where the power to create the office 
and to fill it by appointment is in the board of 
trustees, an appointment by the marshal is unau- 
thorized. a 


[§ 1296] (b) Time. Where the time for the elec- 


tion of marshals is fixed by the constitution, a 
statute providing for their election on another date 


is unconstitutional,!? but where the requirement 
that the election of marshals shall take place at 
a certain time is directory merely, an election at 
a later time,is valid.1% 

[§ 1297] (c) Validity. The validity of an ap- 
pointment is not impaired by an interlineation of 
the municipal record.14 

[§ 1298] (3) Eligibility.1> To render one eligible 
to the office of marshal the same qualifications are 
He is 
an officer within constitutional and. statutory pro- 
visions requiring an officer to be an elector.17 When 
the charter so requires, a candidate for the office of 
marshal must be a citizen of the city,’® and not, 
at the time of the election, in arrears to the city 
for taxes, or indebted to the city in any way.t®? Nor 
is one eligible to this office who holds an incompati- 
ble office ;?° but it has been held that, under a con- 
stitutional provision that no person shall hold more 
than one office under the state, a sheriff of a county 


[a] Not a state officer—A town 
marshal, while acting for the mu- 
nicipality, is not a_ state officer. 


eee v. State, 16 Ala. A, 142, 75 S 


90. Michels v. McCarty, 196 Il. 
A. 493; State v. Appleby, 139 Wis. 
195, 120 NW 861. 

Chief of police see supra § 1283. 

91. Peinhardt v. West, 212 Ala. 


83, 101 S 736; Atty.-Gen, v. Connors, | 


27 Fla. 329, 9 S 7; Crouch v. Com., 

172 Ky. 463, 189 SW 698. 
92. Peinhardt v. West, 212 Ala. 

83, 101 S 736; 


Me. 426, 10 A 335. 


93. See statutory provisions; and 
Whaley v. Cotton, 114 Okl. 274, 246 
P6293 Pitts yi State, .97) Tex.) Cr. 
642, 263 SW 1059. 

94. Uhr v. Lancaster, (Tex. Civ. 
A.) 187 SW 379. 

95. Baisley v. Henry, 55 Cal. A. 


760. 204 P 399, 

96. Barnes vy. Chicopee, 213 Mass. 
1, 99 NE 464. 

[a] Acceptance of statute by vot- 
ers.—The acceptance of St. (1911) 
c 468 by a majority of the voters 
of a certain city was, under § 1, 
equivalent to a legislative act classi- 
fying the office of chief of police 
_ or city marshal “under the civil serv- 
ice rules,’ within the meaning of 
these words as used in St. (1907) 
e 272 § 1. Barnes v. Chicopee, 213 
Mass. 1, 99 NE 464. 

Civil service laws generally see 
supra §§ 979, 983-991, 1039-1043, 
1127-1134. 

97. Pitts v. State, 97 Tex, Cr. 634, 
263 SW. 1061. 

98. Appointment or election of of- 
ficers: 

Generally see supra §§ 982-1015. 
Departmental officers generally see 

supra § 1252. 

99. Baisley v. Henry, 55 Cal. A. 
760, 204 P 399; Sheridan v. Colvin, 
78 Ill. 237; Uhr v. Lancaster, (Tex. 
Civ; ,7A;))) 187 SW 379. 

[a] Under East St. Louis Charter 
(1869) § 13, authorizing the appoint- 
ment of a city marshal and deputy, 


French y. Cowan, 79 | 


and providing that they shall qualify 
and be commissioned as county con- 
stables, and shall have the same 
power in executing process as the 
sheriff of the county, the power of 
the city council exists independently 
of the act of 1867, providing for the 
organization of a police force in that 
city, and if the two acts are in con- 
flict, the act of 1869, being the later 
expression of the legislative will, 
must prevail. Wider v. East St. 
Hadad 55 Ill. 1388; Peo. v. Canty, 55 
Till. 33 

[b] Ordinance creating office.—An 
ordinance providing that the police 
force of San Antonio shall consist of 
a chief marshal, assistant marshals, 
and patrolmen, although not estab- 
lishing a police force, created the 
office of marshal, because specially 
named. Uhr v. Lancaster, (Tex. Civ. 
A.) 187 SW 379. 


[ec] What constitutes resignation. 
—Howell v. Gillespie, 202 Tile} Ay 
447. 

1. State v. Warrior, 181 Ala. 642, 
62S 69. 

2. Cumming v. Puett, 97 Ga. 247, 
22 SE 933. 


3. Gano’ v. State, 10, Oh. St. 237. 

4. Peo. v. Blair, 82 Ill. A. 570, 

5. Peo, v. Paynter, 197 Ill. A. .78; 
Lattime v. Hunt, 196 Mass. 261, 81 
NE 1001. 

[a] Appointment by president.— 
Where the power to appoint the mar- 
shal is in the president and board of 
trustees jointly, the president alone 
has no power to make such: appoint- 
ment, “Ped,.v. Paynter, \19.7) Ill; A. 


See cases infra this note. 
[a] Secret ballot.—Where office of 
town marshal became vacant, and the 
council filled the vacancy, ascertain- 
ing the choice by secret baliot, there 
was an “appointment,” and not an 
“election,” within the meaning of the 
constitution and statutes, and the 
fact that the ballot was secret did 
not in any way invalidate it. Nor- 
tonville v. Woodward, 191 Ky. 730, 


231, SW 224. 


{[b] Number required to elect.— 
Under the statute the council is 
powerless to elect one as town mar- 
shal without a vote of a majority 
of those elected as members of the 
council. State v. Thompson, 211 Ala. 
429, 100 S 756. 

7. State v. Appleby, 139 Wis. 195, 
120 NW 861. 

8 De Romedis v. Yorkville, 21 Oh 
NPNS 340. 


9. De Romedis v. Yorkville, supra. 

10. Pitts v. State, 97 Tex. Cr. 
642, 268 SW 1059. 

11. Crouch v..'\Com., 1720 Ky.7463, 
189 SW 698. 

12. Owensboro, v. Webb, 2 Metce. 
(Ky.) 576. 

13. See case infra this note. 

[a] Appointment at second meet- 


ing instead of first.—The failure of 
the board of aldermen of a city to 
appoint a marshal at their first meet- 
ing’ after election, as required by 
their charter, does ‘not render the 
appointment of a marshal at their 
second meeting invalid, as such pro- 
vision is merely directory. Greer v. 
re Noes 11400 N. . TCOWGT8) SO aS 


14. Brophy v. Hyatt, 10 Colo. 228, 
HH 399: 

15. Eligibility of officers: 
Generally see supra §§ 1016-1044. 


ene ey: officers generally see 

supra § 1 

16. Hall ae ‘Hostetter, 17 B. Mon. 
(Ky.) 784. 

17. State v. Collister, 27 Oh. Cir. 
Ctm29. 

18. State v. Williams, 99 Mo, 291, 
12 SW 905. 

19. State v. Williams, supra. 

[a] Failure to pay a saloon li- 


cense, although it had not been de- 
manded, disqualifies one to hold the 
office of marshal. State v. Williams, 
99. Mo. 291, 12 SW. 905. 

20. State v. Hoyt, 2 Or. 246. 

[a] The offices of city councilman 
and city marshal are incompatible, 
and one holding the former is in- 
eligible to the latter. State v. Hoyt, 
2 Or. 246. 
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may perform the duties of a city marshal, as the 
latter is not a state officer.24 ,Under an ordinance 
of a city providing that the city marshal should, 
with the approbation of mayor and aldermen, ap- 
point annually a policeman as a deputy, one not a 
policeman, whom the marshal appointed, and who 
served as such, was de facto the deputy during his 
time of: service.” 

[§ 1299] (4) Oath and Bond. A marshal must 
take the oath prescribed by law.?* He must also 
give a bond as prescribed by-law.*4 His failure to 
give an official bond within the statutory time does 
not vacate the office, unless the statute so pro- 
vides,2> and that the bond has not been formally 
approved has been held not to prevent him from 
becoming an officer de jure;*° by the express pro- 
vision of some statutes irregularities in the bond 
do not invalidate the bond.?* The mere fact that 
-a city marshal’s bond has expired does not forfeit 
the right to the office, where he is permitted to 
continue to act; in such case he is at least a de 
facto officer.22 When a special bond is required for 
collecting taxes, the marshal is not entitled to de- 
mand the tax books merely on his official bond.?° 

[§ 1300] (5) Term of Office*°—(a) In General. 


MUNICIPAL CORPORATIONS 


Bond held not invalid.—(1) 


“Ot 0 aap poe ea ee 


The term of ¢office of a city marshal is usually 
fixed by law,*1 and it is within the power of the 
legislature to lengthen or shorten its term.*? Un- 
der a statute providing that the marshal shall hold 
office for two years he holds office for the term of 
two years from his appointment irrespective of the 
expiration of the term of his predecessor.** An in- 
tention to change the tenure of the office should 
be explicitly declared ;*4 and an amendment chang- 
ing the marshal’s term from one of fixed tenure to 
the period of good behavior does not apply to an 
existing incumbeney,*® but it is within the power 
of the legislature to provide that the incumbent 
shall continue to hold office during good behavior 
where the tenure of office is not fixed by the con- 
stitution.*® 

[§ 1301] (b) Vacancies and Holding Over.*" In 
the absence of a provision to that effect a city mar- 
shal does not hold over after the expiration of his 
term until his successor is elected and qualified,** 
but he is usually authorized to hold over.*® There 
is authority for the proposition that a vacancy in 
the office exists under such circumstances, which 
may be filled in the manner prescribed by law,*° 
as well as contra.*4 The office of marshal] will be 


Uhr v. Lancaster, (Tex. Civ. A.) 187 


21. Atty.-Gen. y. Connors, 27 Fla. [a] 
SAO aie Ue 

22. Barter v. Rockland, 114 Me. 
466, 96 A 778. 


[a] Effect of appointment of 
qualified deputy.—Where the deputy 
marshal of a city during his serv- 
ice was merely marshal de facto 
because of an ordinance requiring 
that a policeman be appointed deputy, 
while the incumbent was not such, 
he ceased to be such by the appoint- 
ment of a police officer who qualified 
and performed the duties of the of- 
fice. Barter v. Rockland, 114 Me. 466, 
96.A 773. 

23. See case infra this note. 

[a] Change from elective to ap- 
pointive office.—A city charter re- 
quired all officers to take an Official 
oath before the common council, and 
provided for election of city marshal. 
Subsequently by amendment the mar- 
shal was thereafter appointed. qe 
was held that he was still required 
to take the oath. Bullock v. Biggs, 
13 Nee on hee O10, Ua) AL Oo. 

24. Peo. v. Paynter, 197 Ill. A. 78; 
Cain v. Bouligny, 7 Rob. (La.) 159; 
Gleen vy. Trenton, (Tex. Civ. A.) 256 
Sw 631. 

[a] Single bond for Offices of col- 
lector and marshal.—Where the_ of- 
fices of marshal and collector, each 
requiring a bond, of a city whose 
council is vested with power to pre- 
seribe thé amount and form of ot- 
ficial bonds are: consolidated, a single 
bond, required by the council of the 
new officer as collector, is valid, 
Hallettsville v. Long, 11 Tex. Civ. A. 
130, 32 SW 567. 

[b] Effect as mortgage.—No law 
creates any legal mortgage on the 
estate of a marshal of the city court 
of Lafayette for the faithful dis- 
charge of the duties of his office, 
nor can any such mortgage be 
created by recording his official bond 
in the office of the recorder of mort- 


gages. Cain v. Bouligny, 7 Rob. 
(Lia.) 159. 
[c] Effect of giving defective 


bond.—Where the bond of a marshal 
does not comply with the statute nor 
is approved as required thereby, he 
is not a de jure officer, although he 
may be a de facto officer. Peo, vy. 
Paynter, 197 Til. A.) 78. 

25. State v. Porter, 7 Ind. 204. 

aé. Bartholomew v. Springdale, 91 
beers 408, 157 P 1090, AnnCasi1918B 
432. 

27. 
case infra this note. 


See statutory provisions; and 


Under the statute neither a variance 
between the condition named in the 
town marshal’s bond, and in the ordi- 
nance,/nor approval by the mayor 
instead of by the board, could in- 
validate the bond. Peinhardt  v. 
West, 212 Ala.’ 88, 101 S 736. (2) 
That the bond of a town marshal was 
made as ‘that of “police officer,’ in- 
stead of marshal, did not render it 


void. Peinhardt v. West, supra. 

28. Henriod v. Church, 52 Utah 
1340072" “Pe-T0X. 

29. Campbellsville .v. Borders, 8 


SW 446, 10 KyL 162. 

30. Term of office generally see 
supra §§ 1056-1070. 

81. Eversole v. Gray, 212 Ky. 384, 
279 SW 688; Upshur v. Hamilton, 95 
Md. 561, 52 A 977; Uhr v. Lancaster, 
(Tex. Civ. A.) 187 SW 379. 

[a] In TIllincis the marshal of a 
city incorporated under the general 
law, where no term is fixed by the 
ordinance creating the office, is en- 
titled to hold for two years unless 
the council during such period by 
ordinance prescribes a shorter term. 
Peo. v. Blair, 82 Ill. A. 570. 

32. Barnes v. Chicopee, 213 Mass. 
1, 99 NE 464. 

83. Wilson vy. McCarron, 112 Me. 
181, 91 A 8389 [overr dictum to the 
contrary French v. Cowan, 79 Me. 
426, 10 A 3385]. 

34. See cases infra this note. 

[a] Provisions held not to change 
length of term.—(1) A section of an 
act, declaring the term of office two 
years, which prescribes an annual 
election to the office, does not oper- 
ate to abridge the term, Stadler v, 
Detroit, 18 Mich. 346. (2) The term 
of office of a city marshal appointed 
under a charter providing that mar- 
shals shall hold office during the of- 
ficial term of the aldermen is not 
increased from one to two years by 
an act increasing the term of alder- 
men from one to two years. Greer 
v. Asheville, 114 N. C. 678, 19 SE 635. 

35. Greer v. Asheville, supra. 

36. Barnes v. Chicopee, 213 Mass. 
1, 99 NE 464. 5 

37. Holding over generally see 
supra § 1066. 

; eter tras see supra § 1073 note 
al. 

Vacancies generally 
§§ 1012-1014%. 

38. Beck v. Hanscom, 
2138. See also supra § 
46 [a]. 

39. 


see supra 


29° N:: Hi, 
1066 note 


Forristal v. Peo., 3 Ill. A. 470; 


SW 379; Peterson v. Benson, 38 Utah 
286, 112 P 801, 32 LRANS 949, Ann 
Cas1918B 640. 

[a] Matters affecting right.—(1) 
The right of a city marshal to hold 
over depends upon whether the pro- 
visions of the statute as to his ap- 
pointment were fully complied with. 
Peo. v. Paynter,.197 Tl. Aw 78.1, (2) 
One holding the office of city mar- 
shal-under a valid appointment is 
not precluded from continuing to act 
thereunder until his successor is 
elected and qualified by the mere fact 
that he has taken an oath and filed 
an official bond under a subsequent 
illegal election. Forristal v. Peo., 
Ill. A. 470. 

[b] Amendment of statute.— 
Where a statute, providing for the 
election-of a city marshal and fixing 
the length of his term at two years 
and until his successor is elected and 
qualified, is amended so as to require 
the appointment of the marshal by 
the mayor, a marshal who was 
elected before the amendment of the 
statute and who continued jin office 
after the expiration of his term with- 
out an appointment by the mayor 
was a de facto officer, and not a 
holdover aS contemplated by the 
statute. Peterson v. Benson, 38 Utah 
286, 112, P 801, 32 LRANS 949, Ann 
Cas1918B 640. 

{c] Injunction.—Under a charter 
providing that appointed officers 
shall hold office until the appoint- 
ment and qualification of their suc- 
cessors, where plaintiff admits that 
defendant had been appointed in 1913 
in’ accordance with an _ ordinance 
creating position of marshal, and 
does not allege that a successor has 
been appointed and qualified, an in- 
junction restraining defendant from 
exercising the duties of the position 
will not be allowed. Uhr v. Lan- 
easter, (Tex. Civ. A.) 187 SW 3879. 

40. State v. Thomas, 102 Mo. 85, 
14 SW 108. 

41. Whaley v. Cotton, 114 Okl. 274, 
246 P 629. 

[a] Bight to hold until election 
of successor.—Where, at a regular 
biennial city election, no city mar- 
shal is elected as provided by stat- 
ute, No vacaney occurs in such office 
by reason of such failure so to elect, 
but the duly qualified and acting 
city marshal or chief of police may 
continue in office until his successor 
is elected and qualified. Whaley v. 
Cotton, 114.Okl. 274,°246 P 629... 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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vacated by creation of that of superintendent of 
police, and the person elected marsnal will have no 
further right thereto.*? 

[§ 1302] (6) Trying Title to Office.** The cireuit 
court, in some jurisdictions, has jurisdiction of an 
action challenging the right of one to hold the office 
of town marshal,** but, under the statute requiring 
actions against usurpers of other than county offices 
to be prosecuted by the attorney-general, the action 
eannot be brought by the prosecuting attorney,*® 
and the latter’s right may be questioned, although 
he acts in the name of the state.*® 

[§ 1303] (7) Removalt*—(a) Authority. In the 
absence of legislation indicating a contrary inten- 
tion, the authority to appoint a marshal implies 
the authority to remove him.*® The mayor may have 
authority to remove a city marshal,*®? as may the 
city council,°°- but more frequently the authority 
rests in the mayor and council;** or the authority 
may he given by eharter either to the mayor alone 
or to the council.22 Where the authority is con- 
ferred upon the mayor by and with the advice and 
consent of the aldermen, the hearing must be by 
and before the board of mayor and aldermen.®® 
While the proceeding before a council or similar 
body to remove the marshal is quasi-judicial,°* it 
-is not such an exercise of the judicial power as to 


42. Peo. v. Brown, 83 Ill. 95. 
43. Generally see Quo Warranto 


[32 Cye 1420]. 
Tyson, 161 Ark. 42, 


pulsion in the 


44. State v. 
255 SW 289. 

45. State v. Tyson, supra. 

4S. State v. Tyson, supra. 


47. Removal of officers generally; ment of the 
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discretion of 
mayor and council, and provide that 
the officer shall be furnished with a 
copy of the charges against him, and 
authorize him to appear before the 
mayor and council to make a de- 
fense, the mere furnishing of a state- 
procedure 
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be in violation of the constitution.°> Where the re- 
moval can only be made for cause, charges must be 
preferred and an opportunity to be heard given.*® 
A provision that a marshal may be removed at the 
pleasure of the city council authorizes a‘ removal 
before the expiration of the term without cause ;°7 
such power may be conferred by it on a commission 
by virtue of statutory authority.°° Pending the 
changes provided by an amended charter, it is held 
that authority to remove exists in the body empow- 
ered by the original charter.6° A city marshal 
elected by the people is a ‘‘publie officer,’’? within 
a constitutional provision that such officer shall 
not be removed from office for willful neglect of 
duty or misdemeanor in office, except on an indiet- 
ment and conviction.®° 

[§ 1304] (b) Grounds. Express charter authority 
to remove a marshal for certain specified causes 
restricts the removing tribunal to those causes.* 
Misconduct in office,®°? or refusing or neglecting to 
perform the duties of his office,°* or the violation 
of a reasonable regulation prescribed by the mu- 
nicipality,°* or other causes enumerated by statute,® 
are grounds for the removal of a marshal. In pro- 
ceedings for his removal for failure to enforce the 
law, that it is customary for some one else to prose- 


the| lect of duty on his part as makes 
him removable from office by the 
mayor and council of the city. Shaw 
v. Macon, 21 Ga. 280 

[b] Failure to arrest misdemean- 
ants without warrant.—(1) Where it 
is sought to remove a city marshal 
from office at the instance of a pri- 


and _ the 


see supra §§ 1079-1137. 

48. Conwell v. Culdesac, 13 Ida. 
57h, 92 ‘Bs 535- 

49. Baxter v. Beacon, 112 Iowa 
744, 84 NW 932; San Antonio v. New- 
nam, (Tex. Civ. A.) 218 SW 128. 

{a] Removing appointee of coun- 
cil. Where the power of appoint- 
ment and removal is in the mayor, 
he may remove an appointee of the 
council. Baxter v. Beacon, 112 Iowa 
744, 84 NW 932. 

{b] Filing reasons.—When paper 
containing the reasons of the mayor 
of a city for removing the city mar- 
shal was placed in the hands of the 
city clerk for filing as required by 
the charter, the mayor had complied 
with the law, and failure of the clerk 
to file the paper so placed in his 
hands did not render the removal or 
discharge illegal. San Antonio v. 
Newnam, (Tex. Civ. A) 218 SW 128. 

50. See case infra this note. 

[a] Number of votes required.— 
In view of the statute it requires a 
two-thirds vote of the council to re- 
move a city marshal. State v. 
Thompson, 211 Ala, 429, 100 S 756. 


51. Readdy v. Mallory, 57 Okl. 
499, 157 P 742; Henriod v. Church, 
52 Utah 134, 172 P 701. 

52. Stadler y. Detroit, 13 Mich. 


846 (a charter provision which au- 
thorizes the mayor to suspend or 
remove the marshal for reasons to 
be reported to® the council does not 
undertake to restrict the power of 
removal vested in the council by an- 
other charter provision and is not 
inconsistent with it). 


53. Andrews v. King, 77 Me. 224. 

54. State v. Thompson, 211 Ala. 
429, 100 S 756. 

55. Conwell v. Culdesac, 13 Ida. 
b75,: 92° RP 535. 

56. State v. Thompson, 211 Ala. 
429, 100 S 756; Burney v. Boston, 
24 Ga. A. 7, 100 SE 28;. Moore v. 


pages Beach, “87 (Ni J. 2.9391, 94 
316, 

{a] Furnishing copy of charges.— 
Where municipal ordinances make 
the marshal and collector liable, on 
conviction of neglect or violation of 
a duty, to a fine, suspension, or ex- 


grounds thereof is insufficient, where 
action. has already been taken, it 
being necessary that a copy of the 
pending charges be furnished. Bur- 
ney v. Boston, 24 Ga. A. 7, 100 SE 28. 

57. London y. Franklin, 118 Ky. 
105, 80 SW 514, 25 KyL 2306; Steb- 
bins v. Springfield Police Comrs., 196 
Mass, 365, 82 NE 42. 

fa] Assistant marshal_—Rev. L. 
(1902) e@ 19 § 8, providing that the 
appointment of chief marshals or 
chiefs of police shall not be affected 
by any rules made by the civil serv- 
ice commissioners, does not include 
their assistants, and so exclude them 
from the protection of St. (1906) p 
176 ce 210, continuing in office dur- 
ing good behaviour police officers ap- 
pointed to an office classified under 
the civil service rules, and provid- 
ing how they shall be removed, and 
consequently an assistant marshal 
cannot be removed without hearing. 
Spranger v. Lawrence, 201 Mass. 518, 
88 NH 11; Sullivan v. Lawrence, 201 
Mass. 506, 88 NE 9. 


58. Stebbins v. Springfield Police 
Comrs., 196 Mass. 365, 82 NE 42. 
59. Grant v. Alpena, 107 Mich. 335, 


65 NW >230. 

60. Lizano v. Pass Christian, 96 
Miss. 640, 50 S 981. 

61. Shaw v. Macon, 19 Ga. 468; 
Peo. v. Weygant, 14 Hun (N. Y.) 546. 

[a] Malpractice and neglect of 
duty.—Gambling by the city mar- 
shal does not constitute either mal- 
practice in office or neglect of duty, 
within the terms of the amendment 
of Febr. 22, 1850, to the Macon City 
Charter, authorizing the removal of 
the marshal by the mayor and coun- 


ceil for such _ offenses. Macon ev. 
Shaw, 16 Ga, 172. 
62. Readdy v. Mallory, 57 OkI. 


499, 157 PRP 742. 

63. Dorris v. McKamy, 40 Cal. A. 
267, 180 P 645; Folsom y. Conklin, 3 
Cal. A. 480, 86 P 724; Shaw v. Macon, 
21 Ga. 280; State v. Roth, 162 Iowa 
638, 144 NW 339, 50 LRANS 841. _ 

[a] A marshal’s failure to prose- 
cute for offenses committed in his 
presence, even though not notified to 
prosecute for them, is such a neg- 


vate citizen, on the ground that he 
has refused or neglected to perform 
the duties of his office, in that he 
refused or neglected to arrest for a 
crime amounting to a misdemeanor 
only some person whom it was his 
duty ta arrest, no warrant having 
been issued, the person who it is 
claimed should have been arrested 
must have committed or attempted 
a misdemeanor, and have done so in 
the officer’s presence, the statute 
giving a peace offiter authority tc 
arrest for misdemeanor without war- 
rant only when the offiense is com- 
mitted in his presence. Dorris v. 
McKamy, 40 Cal. A. 267, 180 P 645, 
(2) An accusation by a private citi- 
zen against a city marshal, charg- 
ing the marshal with having failed, 
refused, and neglected to cause the 
arrest or prosecution of prostitutes 
in the city, etc., did not state facts 
constituting any offense known to 
the criminal law of the state, the 
offenses committed by the woman 
whom the marshal failed to arrest 
having been misdemeanors only and 
not committed in his presence. 
Dorris v. McKamy, supra. 

[ec] Good faith of officer; Sun- 
day baseball.—Where the mayor and 
marshal of a city under the commis- 
sion form of government acted in 
good faith in failing to prevent pro- 
fessional baseball on Sunday, and re- 
lied on the opinion of the legal de- 
partment of the city that Sunday 
baseball was not illegal, and the 
question of legality had not been 
settled by the courts, and an honest 
difference of opinion could be enter- 
tained among lawyers on the sub- 
ject, the officers could not be re 
moved for willfully refusing or neg- 
lecting to perform their duty of 
enforcing the law, “willfully” mean- 
ing intentionally, deliberately, with 
a bad or evil purpose, contrary to 
known duty. State v. Roth, 162 
ae 638, 144 NW 339, 50 LRANS 
64. Harwell v. Mansfield, 9 Ga. A. 


479, 
57 Okl. 
499 Mb Mae wt 4 25 


Mallory, 
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cute is not of itself a defense,®* nor is an order of 
a superior officer a defense where the order is in con- 
flict with the duty of the marshal.6? A removal 
shown to be for political reasons will not be sus- 
tained where the charter forbids a removal for such 
reasons,°* but the fact that there may have been po- 
litical reasons for the removal will not prevent a 
removal for other causes.®® 

[§ 1305] (c) Review. Whether or not the action 
of the removing tribunal is reviewable by certiorari 
depends upon whether the act of removing is con- 
sidered administrative or judicial. If the latter, cer- 
tiorari lies;7° if the former, it does not.71 After 
the removal of a marshal de facto from office and 
the appointment. of his successor de jure, he has 
no interest which entitles him to a writ of cer- 
tiorari to quash the removal proceedings.’* Under 
a statute which provides that the decision of the 
police court on review of an order of removal] shall 
be final and conclusive on the parties, the police 
court’s decision that the mayor’s removal of a city 
marshal was without proper cause cannot be re- 
viewed.7? 

[§ 1306] (d) Money Judgment in Favor of In- 
former. Under a statute which authorizes a court 
to entertain a verified accusation by a private citi- 
zen against an officer for neglect of official duties 
or misfeasance in office, and requires it on convic- 
tion to enter a decree depriving accused of his 
office and give a judgment for a specified sum in 


_ 66. State v. Roth, 162 Iowa 6388, 
144 NW 339, 50 LRANS 841, -- 


tholomew_ v. 


67. State v. Roth, supra. [a] 
68. San Antonio v. Newnam, (Tex. 

Civ. A.) 218 SW 128. 
69. San Antonio v. Newnam, (Tex. | office 
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Springdale, 
408, 157 P 1090, AnnCas1918B 432. 

Failure to give bond.—A mar- 
shal appointed, giving bond and oath, 
and entering upon the duties of his 
is entitled to salary as mar: 


favor of the informer,’ the court is without juris- 
diction to oust. a marshal where the accusation 

wholly fails to state.a case, and a money judgment 
against him in favor of the informer is a nullity 

and subject to collateral attack.”® 

[§ 1307] (8) Compensation’’—(a) In General. 
The person who holds the legal title to the office 
of marshal has the legal right to the salary.77 Where 
a statute specifies the duties of a marshal and pro- 
vides that he shall receive the compensation fixed 
by ordinance, the power of the trustees to fix the 
salary of the marshal is absolute, free from judicial 
interference, subject only to the limitation that the 
salary cannot be fixed at so low a sum that no com- 
petent person can be found to perform the duties 
of the office.78 

Reducing or increasing.79 Where the city council 
is given full power over the salary of officers with- 
out restriction or limitation on its exercise, it may 
reduce the salary of the city marshal at any time;*° 
but it cannot do so in contravention of an express 
statutory provision forbidding it;*t and so it may 
in like manner, subject to the same limitations, 
increase his compensation.*? An agreement by a 
marshal to serve for a less compensation than that 
prescribed by ordinance is not binding,®’* and the 
mere receipt by a marshal for two months of a sum. 
less than that due will not preclude him from de- 
manding full pay thereafter.* 

After removal.*> A lawful removal terminates 
91 Wash.| abolishing all fees. Bryan v. Des 
Moines, 51 Iowa 590, 2 NW 414. 

[b] Marshal who has not quali- 


fied.—The statute, relating to the 
change of compensation of city of- 


Civ TAs) 3201. SW 190. 

[al Presumption and burden of 
procf.—When a city marshal pre- 
viously removed by the mayor swore 
to conversations in which the latter 
gave political reasong for removal, 
a prima facie case was made, and 
the presumption destroyed. that the 
mayor had given the true reasons 
for the removal in -the statement 
he filed with the city clerk as re- 
quired by charter, and the burden 
was cast on the city, in the re- 
moved marshal’s suit for salary, to 
sustain the reasons for the discharge 
by showing that they had a basis in 
unfitness of the marshal. San An- 
tonio v. Newnam, (Tex. Civ. A.) 218 
Sw 128. 

[b] Evidence.—(1) That a mayor 
presided at a meeting at which a 
speaker made charges against the 
city marshal is not admissible on 
the question of the marshal’s dis- 
charge by the mayor being for 
political reasons or for unfitness, 
San Antonio v. Newnam, (Tex. Civ. 
AY) 2 201 SWuelgt: (2) That the 
mayor intended to discharge the 
marshal, and that his political plat- 
form promised the discharge, is in- 
admissible on the isSue whether he 
discharged him because he deemed 
him incompetent and unfit or for 
political reasons. San Antonio v. 
Newnam, supra. 

70. Macon v. Shaw, 16 Ga. 172. 

71. Lorbeer v. Hutchinson, 111 
Cal. 272, 43 P 896. 
ee v. Rockland, 114 Me. 


Barnes v. Chicopee, 213 Mass. 
1, 99 NE 464. 

74. See statutory provisions. 
also Fines, Forfeitures, 
alties § 141 et seq. 

75. Dorris v..McKamy, 40 Cal. A. 
267, 180 P 645. 

76. Compensation of officers gen. 
erally see supra §§ 1138-1185. 

77. Andrews v. Portland, 79 Me. 
484, 10 A 458, 10 AmSR 280; Bar- 


See 
and Pen- 


shal de jure, notwithstanding failure 
of the council to approve his bond. 
Bartholomew v. Springdale, 91 Wash. 
408, 157 P 1090, AnnCas1918B 4382. 

- [b] Constable who performs the 
duties of marshal as defined in a new 
city charter reincorporating the city 
is entitled to the compensation pro- 
vided therefor and allowed by the 
town authorities, although no such 
office as city marshal was provided 
under the old city charter, under 
which the services were performed. 
Ross v. Wimberly, 60 Miss. 345, 

78. De Merritt v. Weldon, 154 Cal. 
545, 98 \P 537, 6721, 16 AmnCas 955 
(holding valid an ordinance fixing 
the salary of the marshal at ten dol- 
lars a month). 

Bie See generally supra §§ 1163- 

s0. Warrenton v. Bradshaw, 27 
Ga. A. 298, 108 SE 167; Brazil v. 
McBride, 69 Ind. 244. 

[a] Burden of proof.—In a city 
marshal’s action for salary an allega- 
tion that his salary was fixed at a 
certain amount must be proved when 
denied, such allegation is not proved 
by evidence showing that the salary 
was fixed at a certain amount for 
one month and afterward at a lesser 
sum per month for the time for 
which suit was brought. Warrenton v. 
Bradshaw, 27 Ga. A. 298, 108 SE 167, 

81. Cox v. Burlington, 43 Iowa 
612; Glenn v. Trenton, (Tex. Civ. 


A.) 256 SW-~ 681. 

[a] Statute construed, — Code 
(18738) § 491, providing, that the 
emoluments of city officers shall not 
be diminished during their terms of 
office, was not repealed by Acts 17th 
Gen. Assembly c 56, empowering 
cities to provide by ordinance that 
all city officers shall receive a fixed 
salary in lieu of all fees now al- 
lowed by law or ordinance, and a 
marshal is entitled to fees allowed 
by ordinances existing when he was 
appointed, although during his term 
of office an ordinance was passed 


ficers. during their term of office, 
has no application to a marshal who 
has not qualified through failure to 
file bond as required and whose sal- 
ary is reduced during his term of 
office, and part of whose duties are 
transferred’ to another. Glenn v. 
Trenton, (Tex. Civ. A.) 256 SW 631. 

82. See cases infra this note. 

[a] Resignation and reappoint- 
ment at increased salary.—In the 
absence of prohibitive statute, a city 
marshal, having resigned on the day 
preceding the effective date of raise 
in salary, was eligible to reappoint- 
ment on the next day, especially in 
view of the fact that the. statute, 
prohibiting an inerease of salary dur- 
ing the term of a city officer, was 
amended so as to apply only to elec- 
tive officers. Henriod v. Church; 52 
Utah 134, 172 P 701. 

{b] Marshal continuing in office 
after term,—A statute, providing for 
the election of the city marshal ang 
fixing the length of his term at two 
years and until his successor is 
elected and qualified, was amended 
so as to require the appointment of 
the marshal by the mayor. A mar- 
shal elected before the amendment 
of the statute continued in office 
after the expiration of his term with- 
out an appointment by the mayor, 
and an ordinance taking effect at the 
expiration of his term increased the 
salary of his office. It was held 
that he was not a holdover as con- 
templated by the statute, and that 
a statute forbidding the change of 
compensation during the time for 
which an officer was elected or ap- 
pointed did not prevent him from 
being entitled to the increased com- 
pensation. Peterson vy. Benson, 38 
Utah 286, 112 P 801, 32 LRANS 949, 
AnnCas1913B 640. 

8G. Nortonville v. Woodward, 191 
Ky. 730, 281 SW 224. ‘ 

84. O’Hare v. Park River, 1 N. D. 
279, 47 NW. 380. 
on See generally supra §§ 1143, 
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the rights both to the office and its emoluments.*¢ 
So one submitting to an illegal removal, and making 
no move for reinstatement, cannot, several years 
afterward, maintain an action for his salary.’? 

Deputy marshal. Where a statute limits the com- 
pensation of a deputy marshal to fees for the serv- 
ice of process, an ordinance providing for the pay- 
ment of a salary to him out of the city treasury is 
invalid,** and payment thereunder may be en- 
joined.*® The burden is on a deputy marshal of 
a city to show the existence of an ordinance obli- 
gating the city to pay him the salary for which 
he sues, where in the absence of such an ordinance 
he is, under statute, entitled only to receive the 
same fees as constables and sheriffs.°° 

De facto marshal.°t While some courts hold to 
the contrary,®? the right of a de facto marshal to 
recover compensation is generally sustained,®* par- 
ticularly where there is no adverse contestant or 
de jure’ officer.* 
_ [§ 1308] (b) Fees and Additional Compensa- 
tion.®> It is sometimes provided that a city mar- 
shal shall receive the same fees as sheriffs and 
constables in similar ecases.°* As a general rule the 
compensation fixed is presumed to be in full for 


all duties imposed;°? but additional compensation’ 


powers and receive the same fees 
as sheriffs and constables in similar 
Christ v. 
Iowa 144, 2 NW 419, 4 NW 869; Des 
Moines v. McHenry, 51 Iowa 710, 2 
Bryan vy. Des Moines, 51 
Iowa 590, 2 NW 414. 

Cal.—Mundell v. Pasadena, 87 ale 


86. Miller v. Seney, 81 Ga. 489, 
8 SE 423; San Antonio v. Newnam, 
Beas Civ. A.) _ 201 SW 191, 218 SW 


[a] Removal presumed lawful in 
action for salary.—San Antonio v. 
Newnam, (Tex. Civ. A.) 218 SW 128. 

87. Cote v. Biddeford, 96 Me. 491, 97. 


cases, 


NW 264; 


52 A 1019, 90 AmSR 417. Cal. 520,. 25 RP 1061; 
88. Spurlock v. Lafferty, 214 Ky.| v. Grimmenstein, 
333, 283 Sw 124. 62 


89. Spurlock v. Lafferty, supra. 

90. El Dorado y. Faulkner, 107 
Ark. 455, 155 SW 516, AnnCas1915A 
705. 

91. See generally supra § 1138. 

92. Nortonville v.. Woodward, 191 


244. 
Gray 78. 
71 Mo. 36. 
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Ind.—Brazil v. McBride, 
Mass.—Worcester 


Mo.—Neiswanger v. Kansas City, 


[43 C.J.] 759 


may be expressly allowed in fees,°? and may also 
be contracted for and received for services outside 
the scope of his official duties.°® Where municipal 
authorities impose additional duties on a marshal, 
they can as a general rule dispense with his services 
as to those duties, and he is not entitled to com- 
pensation therefor.1 An agreement to pay a city 
marshal the fees to which he would be entitled for 
levying execution, if he refrains from carrying out 
the levy, is enforceable.2 A city marshal cannot 
recover on a check given him in payment of services 
where the amount of the check exceeds the fees 
authorized by statute.® 

[§ 1309] (c) Expenses.4 Provision is usually 
made for reimbursing a marshal for all necessary 
expenditures,> but such a provision does not au- 
thorize a recovery for money expended in defending 
himself against charges preferred against him.® 

[§ 1310] (9) Authority and Powers. Under au- 
thority conferred by charter or statute a city coun- 
cil may place the control of the police power in 
the hands of the marshal,’ and under some statutes 
he is ex officio chief of police.2 The city marshal 
of a municipality, as the chief police officer thereof, 
is elothed with authority to apprehend offenders 
against its ordinances, ete.® Under some statutes 


ant having agreed to pay. a fixed 
compensation if the marshal would 
not remove property, but would place ~ 
keeper in charge until defendants 
could perfect an appeal, recover 
amount agreed. McGonigle v. Kranis, 
94. Misc. 328, 158 NYS 357. 

De Merritt v. Weldon, 154 Cal. 
545, 98 P 537, 671, 16 AnnCas 955; 


Des Moines, 53 


Redwood City 


68 Cal. 515, 9 P| State v. Appling, 191 Mo. A. 589, 
177 SW 751; Glenn v. Trenton, (Tex. 
69 Ind.| Civ. A.) 256 SW 681. 


2  McGonigle v. Kranis, 94 Misc. 
328, 158 NYS 357. 

3. Auerbach v, Hesse, 122 Misc. 
203 NYS 436. 

4.. Generally see supra §§ 1153- 


v- Walker, | (9 


Ky. 730, 231 SW 224; Andrews v. Wis.—McCumber v. Waukesha | 1156. 
Portland, 79 Me. 484, 10 A 458, 10] County, 91 Wis. 442, 65 NW 451. 5. See statutory provisions; and 
AmSR 280. [a] Services required for which} McCumber v. Waukesha County, 91 


Compensation of de facto city of- 
ficers generally see supra § 1138. 

93. Henriod v. Church,. 52 Utah 
134, 172 P 701; Peterson v. Benson, 


fees allowed 


no specific fees are provided are con- 
sidered to be compensated by the 
for 
Neiswanger v. Kansas City, 


Wis. 442, 65 NW 51. 

[a] For assistance in making ar- 
rests.—Rev. St. § 4488, making it 
compulsory on persons to render as- 


sistance to town marshals making 


services. 
71 Mo. 


other 


38 Utah 286, 112 P 801, 32 LRANS 
949, AnnCas1913B 640. 

fa] In Missouri the rule that a 
de facto officer while in possession 
of the office can recover the fees 
belonging thereto, is founded on a 
prima facie title of the de facto offi- 
cer. Dickerson v. Butler, 27 Mo. A. 9. 

94. Peterson v. Benson, 38 Utah 
286, 112 P 801, 32 LRANS 949, Ann 
Cas1913B 640. 

95. Generally see supra §§ 1150- 
AN 2,. 11 745 


96. See statutory provisions. 
fa] MSiability of county.—A stat- 
ute, providing that a city marshal 


“shall receive the same fees as sher- 
iffs and constables in similar cases,” 
does not make the county liable for 
the fees of the city marshal in crim- 
inal cases. Guanella v. Pottawat- 
tamie County, 84 Iowa 36, 50 NW 217; 
Christ v. Polk County, 48 Iowa 302. 
[b] Where the fees allowed to 
and constables differ in 
amount, a city marshal is entitled 
only to the lower fees. Christ v. 
Des Moines, 53 Iowa 144, 2 NW 419, 
4 NW 869; Des Moines v. McHenry, 
51 Iowa 710, 2 NW 264; Bryan v. 
Des Moines, 51 Iowa 590, 2 NW 414. 
[c] Estoppel to claim fees.—A 
marshal who claims the salary al- 
lowed him under an ordinance pro- 
viding that he shall receive a stated 
salary and legal fees in state cases 
as full compensation cannot also 
claim fees for serving orders, no- 
tices, and process in city cases to 
which he would otherwise have been 
entitled under a statute providing 
that the marshal shall have the same 


36; McCumber v. Waukesha County, 
91 Wis. 442, 65 NW 51. 

98. Independence v. Trouvalle, 15 
Kan. 70; Wesson vy. Collins, 72 Miss. 
844, 18 S 360, 917; Neiswanger v. 
Kansas City, 71 Mo. 36. See Lyon v. 
Grand Rapids, 30 Mich. 253 (a city 
marshal was not entitled to com- 
missions on local assessments col- 
lected by the clerk after the rolls 
had been returned by the marshal 
as uncollected). 

[a] One who has voluntarily paid 
to the city commissions ,which he 
might have retained, in addition to 


his salary, cannot recover’ them. 
Wesson v. Collins, 72 Miss. 844, 18 
S 360, 917. 

99. Bronnenberg vy. Coburn, 110 


Ind. 169, 11 NE 29; Peo. v. Orange 
County, 18 ~Hunt-GNee Ye 29. Me- 
Goniglé v. Kranis, 94 Mise. 328, 158 
NYS 357. 

[a] Fees for services which are 
county charges.—A provision of ua 
charter, that the marshal “shall re- 
ceive no fee for any services, but 
shall be allowed a compensation to 
be fixed by the council,’ does not 
prevent his receiving fees for serv- 
ices which are county charges, Peo. 
v. Orange County, 18 Hun (N. Y.) 
re) 

[b] Agreement to care for prop- 
erty levied on.—Despite the statute 
providing that marshals shall per- 
form all other services required of 
them by law without any fees or 
compensation whatever therefor, and 
no other fees or compensation shall 
be allowed, a city marshal, required 
to levy an execution may, defend- 


arrests when called on, does not make 
a marshal personally liable for such 
assistance, and therefore he cannot 
recover from the county for ex- 
penditures to persons for assisting 
him in making arrests. McCumber v. 


Waukesha County, 91 Wis. 442, 65 
NwW 51. 
[b] For use of own vehicle.—A 


statute providing that a town mar- 
shal shall receive from the county 
“all his necessary disbursements 
ectually mace” dces not entitle him 
to recover for the use of his own 
vehicle in conveying prisoners, Mc- 
Cumber v. Waukesha County, 91 Wis. 
442, 65 NW 51. 

6. Shaw v. Macon, 19 Ga. 468. 

7. Sheridan v. Colvin, 78 Ill. 237. 

8. See statutory provisions; and 
Whaley v. Cotton, 114 Okl. 274, 246 P 
629; Pitts v. State, 97 Tex. Cr. 642, 
263 SW 1059. See also supra § 1294. 

9. Ala.—Peinhardt v. West, 
Alay 838% 101° 8: 736. 

Fla.—Atty.-Gen. v. Connors, 27 Fla. 
BE ES Ye 

Ky.—Crouch v. Com., 172 Ky. 463, 
189 SW 698. 

Me.—French v. Cowan, 79 Me, 426, 
10 A 335. 

Md.—Upshur vy. Hamilton, 95 Md. 
561, 52 A 977. 

Mo.—Rodgers v. Schroeder, (A.) 287 
Sw 861. 

[a] “A deputy marshal is an of- 
ficer who may, upon his own initia- 
tive, make an arrest, when the mar- 
shal might lawfully do so, if he was 
present, and does not necessarily 
have to act under the immediate di- 
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his authority to make arrests has been held to ex- 
tend to the limits of the county.1° Where the office 
of county marshal has been abolished, the duties and 
functions of that office may be made to devolve 
upon the city marshal.1t And where he has the 
power of a constable at common law, he may serve 
civil process within the corporate boundaries.*? 

[§ 1311] (10) Duties and Liabilities‘*°—(a) In 
General. The performance of his duty to complain 
of and arrest a violator of an ordinance does not 
disqualify a marshal to perform his duties in the 
trial of the case.'4 

Duty to arrest and execute process. It is a mar- 
shal’s duty to arrest one who he has reasonable 
grounds for believing has committed a felony,'> and 
to make arrests for violations of the law com- 
mitted in his presence;!* his refusal to execute a 
warrant lawfully issued is punishable as a con- 
tempt.?7 

Duty to report and account.1® It is the duty of 
a marshal to report and account for all moneys re- 
ceived in his official capacity,t® and ignorance: of 
the law is no excuse for failure to file such report ;”° 
before he can be compelled to pay over public 
money some party entitled to receive it must make 
demand therefor.?* 

Personal civil liability.22, A marshal can only be 
held lable for damages caused by alleged non- 
feasance where it is shown that he omitted to per- 
form a duty devolved upon him by law,?* and he 
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will not be held liable as for negligence for damages 
not resulting from the natural consequences of his 
acts.24 A marshal is not liable for taking property 
under lawful proceedings of claim and delivery.** 
But he has been held liable in damages for cruelty 
and indignity inflicted on prisoners,?° and also for 
voluntarily allowing the escape of one who had 
been committed to jail for debt.27 A search war- 
rant, fair and legal on its face, issued by a court 
having jurisdiction of the subject matter, is a full 
protection to the marshal executing it,** but it 
has been held that, where plaintiff was charged with 
selling liquors, but found guilty of maintaining a 
nuisance, there was no justification for the acts of 
town marshals in abating the nuisance by destroy- 
ing liquor found in his residence.?® An ordinance 
under which a marshal has acted is admissible as 
bearing on the question of intent.2° In an action 
against a person in his capacity as a city marshal, 
recovery cannot be had except for some act which 
he assumed to perform as city marshal.*+ 

Criminal liability.22. A marshal, who knowing of 
violations of the law makes no attempts to enforce 
it, is punishable for willful and malicious miscon- 
duct in office.?3 

[§ 1312] (b) Liability on Official Bonds.** Sure- 
ties on a marshal’s bond are liable for damages 
resulting from official nonfeasance, misfeasance, or 
malfeasance virtute officii2® Thus they are liable 


rection and authority of the marshal, 
as a citizen, who is called upon by 
the marshal to assist him in the ar- 
rest of an offender or in the mainte- 
nance of the peace.’”” Crouch v. Com., 
172 Ky. 463, 468, 189 SW 698. 

[b] Power to make arrest beyond 
city limits.—The marshal or assistant 
marshal has no power to make an 
arrest without process beyond the 
city limits for a misdemeanor in vio- 
lation of an automobile speed ordi- 
nance. Rodgers v. Schroeder, (Mo. 
A.) 287 SW 861. 

10. State v. Woodard, 144 La. 845, 
81 S 337; Newburn v. Durham, 88 Tex, 
288, 31 SW 195. 


11. State v. Mason, 4 Mo. A. 377. 
12. Stewart v. Peo., 15 Ill. A. 336. 
13. Powers, duties, and liabilities 


of officers: 
Generally see supra §§ 1186-1212, 
Departmental officers generally see 

Supra § 1254. 

14. Mineral City v. Render, 51 Oh. 
St. 122, 42 NE 255. 

15. Com. v. Bollinger, 198 Ky. 646, 
249 SW 786. \ 

[a] Manner of arrest.—Evidence 
that a town marshal had received a 
telephone communication that an au- 
tomobile driver had struck and killed 
a man in another town, and had also 
been told by the marshal of the other 
town, who had just come in his auto- 
mobile that the guilty driver was but 
a short distance behind, it was held 
sufficient to warrant the marshal in 
believing that a felomy had been com- 
mitted, so that he was justified in 
attempting to arrest plaintiff by plac- 
ing an obstruction across the street 
and firing upon plaintiff when he re- 
fused to obey the command to stop. 
Com. v. Bollinger, 198 Ky. 646, 249 
SW. 786. 

{b] Instructions held correct.— 
Com. v. Bollinger, 198 Ky. 646, 249 
SW 786. 

16. Meldrum vy. State, 23 Wyo. 12, 
146 P 596. 

17. Gretna v. Rossner, 154 La. 117, 
97S 335. 

18. Accounting generally see supra 
§§ 1213-1220. 

19. Folsom v. Conklin, 3 Cal. <A. 
430, 86 P 724. 

20. Folsom v. Conklin, supra. 


21. Columbia v. Curd, 8 Ky. Op. 
460 (holding that town trustees are 
not the proper parties to demand pub- 
lic funds from the marshal). 

22. See generally supra § 1198 et 


eq. 

23. Litch_v. White, 160 Cal. 497, 
gab (St ata llste y , 

_ [a] Injuries from unsafe porch.— 
Under a city ordinance which de- 
clared that all porches or roofs in a 
fire district should be kept in a safe 
condition, and that whenever dilapi- 
dated or unsafe, so as to menace the 
safety of firemen required to go 
thereon in case of fire, should be made 
safe on five days’ notice by the city 
marshal, and that on neglect to make 
them safe they should be declared 
nuisances, which the marshal should 
abate after five days’ notice to the 
owner, the marshal is not bound to 
make an inspection of all structures 
in a district, but must give the no- 
tice required only when he has notice 
of the dangerous or unsafe condition, 
and he or the surety on his official 
bond is not liable for injuries to a 
fireman caused by the falling of a 
porch on which he had been required 
to go to extinguish a fire, where it is 
not shown that there was any patent 
defect in the porch or that the mar- 
shal had actual knowledge or notice 
of its unsafe condition. Litch v. 
White, 160 Cal. 497, 117 P 515, 

24. Folson v. Piper, 192 lowa 1056, 
186 NW 28. 

[a] Theft of property of arrested 
person by another.—Where a con- 
stable and a marshal in arresting a 
person who was driving plaintiff's 
automobile left it standing at the side 
of the road in a place not dangerous, 
and no request was made for its pro- 
tection by the arrested person, the 
wrongful acts of others’ stealing 
property from the automobile while 
the. prisoner was being taken before 
a magistrate are not natural conse- 
quences of the acts of the officers, so. 
as to make them liable for the value 
of the stolen property. Folson vy. 
Piper, 192 Iowa 1056, 186 NW 28. 


iS 


25. Cornell v. Fell, 2 NYCityCt 151 
note, 
26. Topeka v. Boutwell, 53 Kan. 


20, 35 P 819, 27 LRA 593. 


27. Zenner vy. Blessing, 4 NYS 
866. 

[a] The measure of damages in 
an action for the escape of a judg- 
ment debtor is the amount of the 
judgment, and proof of the debtor’s 
insolvency is inadmissible. The of- 
ficer’s good faith is also immaterial. 
Zenner v. Blessing, 4 NYS 866. 

28. Ingraham v. Booton, 117 Minn. 
105, 134 NW 505, AnnCas1913D 212. 

[a] Sufficiency of warrant and 
complaint.—Such a warrant protects 
the officer, although it does not con- 
tain a technically accurate or suf- 
ficient charge of the offense, and al- 
though the complaint on which it was 
issued does not. Ingraham v. Booton, 
117 Minn. 105, 134 NW 505, AnnCas 
PEOLSD) 22. 

29. Wolfe v. Abbott, 54 Colo. 531, 
ELPA 86: 

80. Turpin v. Hail, 7 Ky. Op. 403; 
Meldrum v. State, 23 Wyo. 12, 146 P 
596. 


31. Scherl v. Flam, 133 App. Div. 
274, 117 NYS 654. 


va See generally supra §§ 1242- 
1249. 
33. State v. Dixon, 80 Kan. 650, 


103 P 130. 

[a] Sufficiency of information.— 
(1) Duty to cause arrest sufficiently 
shown, State v. Dixon, 80 Kan. 650, 
103 P1380. (2) An information charg- 
ing a city marshal with willful and 
malicious misconduct in office, in that 
he gave aid, comfort, protection, and 
assistance to keepers of bawdyhouses, 
must by the protection referred to be 
construed to mean protection against 
an effort of the public officers to en- 
force the law against them, and it is 
not necessary to the sufficiency of the 
information that such conduct be ex~ 
pressly characterized as either willful 
or malicious. State v, Dixon, supra. 

34. Liabilities on official bond of 
gecers generally see supra §§ 1221- 

35. Ill—Peo. v. Morgan, 188 Ill. 
A. 250. 


Ky.—Com. v. Teel, 111 SW 340, 33 
KyL 741. 

Mo.—Nixa v. MeMullin, 198 Mo. A. 
1, 193 SW 596. 

Oh.—Rischer v. Meeham, 11. Oh, 
Cir. Ct. 403, 5 Oh. Cir. Dec. 640. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 1312-1315] 


for an unlawful arrest by the marshal,®* or for an 
illegal assault by him on the person arrested,*7 or 
for his failure to exercise ordinary care for a pris- 
oner;*® and he has been held lable for an assault 
and battery committed by him under color of of- 
fice.88 Where the sureties undertake to indemnify 
a city against loss from acts amounting to theft or 
embezzlement, they are not liable for other wrong- 
ful acts of the marshal;*° and it has been held that 
they are not liable for mere naked trespasses of 
the officer while acting without legal process.*? The 
sureties cannot escape liability because their prin- 
cipal was, at the time he qualified, ineligible to 
the office.*? No lability accrues under a bond, not 
accepted and approved as required by law;** but a 
substantial compliance with the statute as to the exe- 
cution and acceptance of the bond is insufficient.** 
Sureties are not liable wh the complaint does 
not state a cause of action against the principal.*® 
Marshal as tax collector. The sureties are not 
liable for the officer’s delinquency as tax collector, 
when the bond is conditioned merely for the faithful 
performance of the duties of marshal*® or for the 
misappropriation of license taxes collected by him 
without authority,*7 but they are lable for his 
defalcation in collecting taxes under a statute mak- 
ing the marshal ex officio tax collector.*§ 
Enforcement of liability.*® Where an official 
bond may be prosecuted only by judicial allowance, 
the action lies only in the court specified by stat- 
ute;>° and under a statute providing that a person 
who shall have first obtained a judgment against 
the city marshal for official misconduct may move 
for leave to prosecute his official bond, such leave 
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and that he did not first assault him, 
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may be refused in case of a judgment not authorized 
by law.°+ A suit on the official bond of a marshal 
will le on behalf of an individual under a statute 
allowing any person injured to sue in his own name, 
without an assignment of the bond.®? In the ab- 
sence of a statutory provision to the contrary, the 
city is not a necessary party to a suit by an indi- 
vidual.®’ 

Damages.°* While punitive damages are recoy- 
erable against the principal in the bond,®® only com- 
pensatory damages can be recovered of the surety.°% 

[§ 1313] (c) Acts of Deputy or Subordinate Offi- 
cer. A marshal is not liable for the wanton or will- 
ful act of his deputy or assistant in enforcing a 
corporation ordinanee.*” Where a statute makes a 
marshal and his.sureties responsible for the acts 
of his deputies, and also authorizes him, with the 
approval of the mayor and council, to appoint ad- 
ditional policemen who are required to give an 
independent bond, neither the marshal nor his sure- 
ties are liable for a wrongful arrest by a policeman 
appointed for one day, the statute omitting to pro- 
vide that the additional policemen shall serve under 
the marshal’s bond.®§ 

[§ 1314] (11) Abolition of Office.*® The adoption 
by a city of the general law for the incorporation 
of cities operates eo instanti to abolish the office of 
marshal.°° A city may under power conferred by 
a statute abolish the elective office of marshal and 
provide for the appointment of a chief of police 
with the same powers and duties.® 

[§ 1315] e. Policemen—(1) Nature and Status. 
The office of policeman or police patrolman was un- 
known to the common law, and wherever it exists it 


ing of acceptance. Growbarger v. U. 


— son 


Tex.—Riter v. Neatherly, (Civ. A.) 
1 SW 439. : 

 Wis-—Gerber v. Ackley, 32 Wis. 
s. Peo. v. Morgan, 188 Ill. A. 250; 
Com. v. Teel, 111 SW 340, 33 Kyl 
741: Scott v. Com., 93 SW 668, 29 

I SFA. 
anes Complaint in action for un- 
lawful arrest without warrant.—The 
petition in an action on a bond of the 
marshal of a city for an arrest by the 
marshal without a warrant should al- 
jJege specifically that plaintiff was 
not committing an offense in the pres- 
ence of the officer at the time of the 
arrest, and that he had not committed 
a felony for which he was subject to 
arrest, so as to show that the officer 
had no right to arrest without a war- 
Com. v. Teel, 111 SW 340, 33 


37. Peo. v. Morgan, 188 Ill. A. 250; 
Com. v. Teel, 111 SW 340, 33 KyL 741; 
Scott v. Com., 93 SW 668, 29, Kyl 
571; Riter v. Neatherly, (Tex. Civ. A.) 
157 SW 439. 

a] Action by widow of person 
killed by marshal.—sSt. (1903) § 3690 
requires a town marshal to execute 
a bond under which, for any unlaw- 
ful arrest or assault on any person in 
making an arrest, he and his sureties 
shall be liable to the person so in- 
jured. By § 4 the widow of any per- 
killed by the wanton or malicious 

use of firearms may have an action 
against the person doing the killing. 
It was held that where a marshal ar- 
rested a person for a misdemeanor, 
and then unnecessarily and ma- 
liciously killed the arrested person 
while under arrest, his widow might 
maintain an action on the _ bond. 
Growbarger v. U. S. Fidelity, etce., 
Go., 126 Ky. 118, 102 SW 873, 31 KyL 
555, 128 AmSR 274, 11 LRANS 758. 
{b] Complaint in action for heat- 
ing of person arrested.—The petition 
in an action on the bond of the mar- 
shal of a city for an unlawful beating 
of plaintiff while under lawful ar- 
rest should allege that plaintiff was 
not trying to escape from the officer, 


for, if he endeavored to make his es- 
cape, and in so doing made an attack 
on the officer and put him in danger 
of bodily harm, the officer was not 
bound to retreat, but had the right 
to use any necessary méans for self- 
defense and for the keeping of plain- 
tiff as a prisoner. Com. v. Teel, 111 
SW 340, 33 KyL 741. 

[ec] Presumpticn.—Where there is 
no evidence of any private grudge or 
unfriendly relation between a mar- 
shal and a person arrested by him, 
the court will presume that he was 
acting as an official merely. MRiter v. 
Neatherly, (Tex. Civ. A.) 157 SW 439. 

28. Nixa v. MeMullin, 198 Mo. A. 
1, 193 SW 596. 

39. Peinhardt v. West, 212 Ala. 83, 
101 S 736. 

40. Com. v. OD Simisays 
646, 249 SW 786. 


Bollinger, 


41. Gerber v. Ackley, 32 Wis. 233. 

42. Wade v. Mt. Sterling, 33 SW 
1113, 18) Kyl 377. ; 

43. O’Marrow v. Port Huron, 47 
Mich. 585, 11 NW 397. 

44. Growbarger v. U. S. Fidelity, 


ete., Co., 126 Ky. 118, 102 SW 873, 31 
KyL 555, 128 AmSR 274, 11 LRANS 
758. 
45. Litch v. White, 160 Cal. 497, 
17 Pb 15% 

46. Harrisonville v. Porter, 76 Mo. 


. Woodland. v. Leech, 20 Cal. A. 
15, 127 P 1040. 

[a] Averments held sufficient.— 
In an action on a marshal’s bond, 
although the petition admitted that 
the authorities of the town had made 
no record showing an acceptance of 
the bond, it having alleged in sub- 
stance that the bond was required of 
the marshal by the council, that it 
was duly executed, and that it was 
duly approved and accepted by the 
town council, and, in addition, an at- 
tested copy of the bond, obtained of 
the proper authorities of the town, 
having been filed with and made a 
part of the petition, as against a de- 
murrer, there was a sufficient show- 


A Da ee 126 Ky. 118, 102 
j Kyl 555, 128 AmSR 4, 
11 LRANS 758. ° Wiebe: 

[b] Failure to allege approval by 
council.—The petition in an action on 
the bond of the marshal of a city is 
not defective for failing to allege 
specifically that the bond was ap- 
proved by the city council. Com. vy, 
Teel 11) SwWie340, 33. Kyl w4t. 

48. Redwood City v. Grimmen- 
Stein, 68 Cal. 512, 9 P 560. 

49. See generally supra §§ 1229— 


1241 
Moog v. Kehoe, 42 H 494 
NYSt 539. es 8 
_ 51. atter of Brasier, 13 Dal iN. 
Be Oe es OME PTS 154. tas 
E iller v. Turner, 49 godly 
653, 194 P 66. pape 
thes Sprerpee v. West, 212 Ala. 83 
‘ 36; Com. v. Teel, 111 340, 
33 KyL 741. Bee 
54. See generally supra § 1240. 
55 Growbarger v. U. S. Fidelity 
ete., Co., 126 Ky. 118, 102 SW 873, 31 
Bye 555, 128 AmSR 274, 11 LRANS 
é Growbarger v. U. S. Fidelity 
etc., Co., supra; Com. v. Teel, 111 SW 
340, 33 KyL 741; Scott v. Com. 93 
any mess 29 Kyl bale Zs 
a mount as limited b n 
in bond.—The statute eats ae 
vided that in an action on such a 
bond the recovery against the prin- 


‘cipal and surety shall not be limited 


to the penalty in the bond, the amount 
of plaintiff's recovery was not lim- 
ited to the penalty. Growbarger y. 
U. S. Fidelity, etc., Co., 126 Ky, 118 
102 SW_873, 31 KyL 555, 128 AmsSR 
274, 11 LRANS 758; Com. v. Teel, 111 
Sw 340, 33 Kyl 741. 3 

57. Pritchard v. Keefer, 53 {i1, 
117; Com. v. Boles, 160 Ky. 775, 170 
Sw 170. 

58. Com. v. Boles, supra. 

59. Abolition of office generally see 
supra §§ 977-981. 

60. Peo. v. Blair, 82 Ill. A. 570. 

61. Alexander v. Lampasas, (Tex, 
Civ, A.) 275 SW 614. 
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is a creation of statute or municipal ordinance.*® 
In its generic sense it includes every member of 
the police force, whatever may be his grade or 
rank.®* A policeman has been variously defined to 
be an ‘‘officer,’’** or a ‘‘peace officer,’’® or a ‘‘civil 
Under some provisions creating the 
office a policeman is considered a public officer 
holding his office as a trust from the state and 
not as a matter of contract between himself and 
the city,’ although for some purposes he may be 
regarded also as a city officer.** But, in construing 
particular provisions creating the office,*® it has 


officer.’ 6° 


62. Gersch vy. Chicago, 250 Ill. 551, 
95 NE 630; Bullis v. Chicago, 235 Ill. 
472, 85 NE 614 [rev 138 Ill. A. 297]; 
Gillen v. Chicago, 177 Ill. A. 318; Gay 
v. Chicago, 124 Ill. A. 586; Lawton v. 
Harkins, 34 Okl, 545, 126 P 727, 42 
LRANS 69; San Antonio v. Coultress, 
(Tex, Civ. A.) 169 SW 917. And see 
Peo. vy, Chicago, 195 Ill. A. 48. 

[a] Construction and effect of 
statutes.—(1) The office of police pa- 
trolman in the police department of 
the city of Chicago is abolished by 
the adoption by the city of the Cities 
-and Villages Act, Preston v. Chica- 
go, 246 Ill. 26, 92 NE 591. (2) In 
Rev. Code, city of Chicago, § 1477, 
relating to the police department of 
cities, declaring that the department 
shall embrace aS many patrolmen “as 
has been or may be prescribed by 
ordinance,” it is held that the word 
“prescribed” as there used is equiva- 
lent to “established.” Bullis v. Chi- 
cago, 235 Ill. 472, 85 NE 614. 

63. State v. Kennedy, 69 Conn. 220, 
37 A 503; State v. Vallins, 140 Mo. 
523, 41 SW 887; State v. Edwards, 40 
Mont, 313, 315, 106 P 703 [cit Cyc]; 
State v. Edwards, 40 Mont. 287, 106 
P 695, 20 AnnCas 239; Ex p. Preston, 
72 Tex. Cr. 77, 79, 161 SW 115 [quot 


Cyc) 

vei Police captain is a ‘“‘police- 
man,” notwithstanding his superior 
rank. State v. 40 Mont, 
313, 106 P 703. 

[b] But this can be true only 
when it is used alone as a generic 
term and as descriptive of the whole 
police force, officers as well as men, 
and not when officers and.men are 
carefully segregated from each other 
in meaning, in apt terms of distinc- 
tive organization. , State v. Vallins, 
140 Mo. 5238, 532, 41 SW 887 (holding 
that a provision concerning “police- 
man,” when that word is clearly aif- 
ferentiated in the context from “po- 
lice officer,” does not apply to a chief 

lice). 
ok. To selariey, vy. Cofran, 94 
Kan. 332, 146 P 1027, AnnCas1917B 
660, 95 Kan. 335, 148 P 640. 


Edwards, 


Nebr.—Wheeler  v. Omaha, 111 
Nebr, 494, 196 NW 894. | 
Oh.—State v. Painesville, 13 Oh. 


i t. N. S. 577, 32 Oh, Cir. Ct. 123. 
Se nupeell Vv. Williamsport, 9 Pa. 


HeLa. 
Pelee --dantiet v. State, 2 Tex. A. 
48 Utah 


58; tah.—State v. Shores, 
716, 157 P. 225. 

[a] Thus a policeman has been 
held to be an officer within the mean- 
ing of a statute defining assaults on 
officers. Sanner v. State, 2 Tex. A. 


nas As “appointed  officers.”— 
See Com. v. Harrisburg, 8 Pa, Dist. 
349, 22 Pa. Co. 425. 


65. Haney v. Cofran, 94 Kan. 332, 
146 P 1027, AnnCas1917B 660, 95 Kan, 
335, 148 P 640; Branch v. Albee, 71 
Or, 188, 142 P 598; Com. v. Stokley, 4 
Pa. Co. 334, 20 WklyNC 315; Ex p. 
preston, 72 Tex. Cr. 77, 161 SW 115, 

[a] Equivalent of “watchman” at 
common law.—State v. Evans, 161 
Mo. 95, 110, 61 SW 590, 84 AmSR 669 
[cit Porter v. State, 124 Ga. 297, 52 
SE 283, 2 LRANS 730]. 

66. Peo. v. Marti, 20 Porto Rico 
112. 
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city.” 
Detective. 
detectives.” 


67. Conn.—Farrell vy. Bridgeport, 
45 Conn; 191. 

Kan.—Haney v. Cofran, 94 Kan, 
332, 146 P 1027, AnnCas1917B 660, 95 
Kan. 335, 148 P 640; Anderson v. 
Shawnee County, 91 Kan. 362, 137 P 


oo. 

La.—Hall v. Shreveport, 157 La. 
589, 102 S 680, 681 [cit Cyc]. 

Me.—Lemaire vy. Crockett, 116 Me. 
263, 101 A 302. 

Mass.—Riopel v. Worcester, 213 
Mass. 15, 99 NE 478; Kimball v. Bos- 
ton, 1 Allen 417; Buttrick v. Lowell, 
1 Allen 172, 79 AmD 721. 

Mich.—Blynn v. Pontiac, 185 Mich. 
35, 151 NW 681, 683 [cit Cyc]; Bur- 
roughs y. Eastman, 93 Mich. 433, 53 
NW 532. 

Mo.—American Fire Alarm Co. v. 
Kansas City Police Comrs., 285 Mo. 
581, 227 SW 114; Rohan, etce., Boiler 
Works Co. v. Young, 190 Mo, A. 649, 
176 SW_ 295. 

Oh.—De Romedis v. Yorkville, 21 

v. Harkins, 


OhNPNS 340. 
Okl.—Lawton 34 Okl. 
545, 126 P 727, 42 LRANS 69. 
Tex.—Yett v. Cook, 115 Tex. 205, 
281 SW 837; Rusher v. Dallas, 83 Tex. 
151, 18 SW 333; Ex p. Preston, 72 
Tex? Cr. 77) 79). 162) SW ilds~ fauot 


Cyc]. 
Utah.—Everil! v. Swan, 17 Utah 


514, 55 P 68, 

Va.—-Mann:- vy. Lynchburg, 129 Va. 
453, 106 SE 371; Sherry v. Lumpkin, 
127 Va. 116, 102 SE 658; Haynes v. 
Com., 104 Va. 854, 52 SH 358. 

“In this state policemen and fire- 
men are held to be _ state officers. 
Whitfield v. Paris, 84 Tex. 431, 19 
SW 566, 31 AmSR 69, 15 LRA 783; 
Shanewerk v. Ft. Worth, 11 Tex. Civ. 
A. 271, 32 SW 918; Givens v. Paris, 
5 Tex. Civ. A. 705, 24 SW 974; Corsi- 
cana v. White, 57 Tex. 382.” Ex p. 
Tracey, (Tex. Cr.) 98 SW 538, 540. 

[a] “[The] duties [of police of- 
ficers] are of a public nature. Their 
appointment is devolved on cities and 
towns by the legislature as a con- 
venient mode of exercising a func- 
tion of government; but this does not 
render them liable for their unlawful 
or negligent acts. The detection and 
arrest of offenders, the preservation 
of the public peace, the enforcement 
of the laws, and other similar powers 
and duties with which police officers 
and constables are intrusted, are de- 
rived from the law, and not from the 
city or town under which they hold 
their appointment.” Buttrick  v. 
Lowell, 1 Allen (Mass.) 172, 178, 79 
AmD 721. 

[b] Executive or ministerial of- 
ficer.— A policeman is an executive 
but not purely ministerial officer. 
pene v. Com., 104 Va. 854, 52 SH 

Right to benefits of workmen’s 
compensation acts see "Workmen’s 
Compensation Acts § 89. 

68. Ala.—Johnson v. State, 182 

25 Ill. 


Ala. 438, 31 S 498. 

Ill.—Jacksonville v, Allen, 
A. 54, 

Kan.—Haney v. Cofran, 94 Kan. 
332, 146 P 1027, AnnCasl1917B 660, 
95 Kan. 335, 148 P 640. 

Mo.—State v. Kimmel, 256 Mo, 611, 
165 SW_ 1067. 

Oh.—De Romedis v. Yorkville, 21 
OhNPNS: 340. 


. t eS ac a 


been variously held that a policeman is a city officer 
in a proper sense and not a state officer;7° that 
he is not a ‘‘public officer;’’?1 that he is neither 
a state officer nor an officer acting in a purely local 
capacity, but is an officer sui generis;’? that he Is 
only a ministerial officer.7? 
no sense be regarded as agents or employees of the 


Police officers can in 


The term ‘‘policemen’’ may include 


‘‘Patrolman’’ is defined as a member of the police 
force of a town or city, who patrols a certain beat,’® 


Pa.—Russell y. Williamsport, 9 Pa. 
0. 129 


[a] Iustration.—A policeman is 
within an ordinance declaring that 
“all city officers” must be residents 
and qualified electors of the city. 
Johnson v. State, 182 Ala. 43, 31 S 
493. « 

"69. See statutory and charter pro- 
visions. 

70. Branch v. Albee, 71 Or. 188, 
201, 142 P 598; Carr v. Knoxville, 144 
Tenn. 483, 234 SW 328, 19 ALR 69. 

“As a policeman is elected or ap- 
pointed by a city, and his salary is 
paid by a city, and most of his duties 
are municipal, he is, in a proper sense, 
a city officer, although he is a peace 
officer, and may make arrests under 
state laws.” Branch vy. Albee, supra. 

71. Mangam v. Brooklyn, 98 N. Y. 
585, 50 AmR 705; Shanley v. Brook- 
lyn, 30 Hun (N. Y.) 396; Saul v. 
Scranton, 9 Pa. Dist. 156; Com. v. ° 
preme 4 Pa. Co. 334, 20 WklyNC 


[a]. Term as used in constitution. 
—Policemen are not “public officers” 
within the constitutional provision 
against changing compensation dur- 
ing the term of office. Mangam v. 
Brooklyn, 98 N. Y. 585, 50 AmR 705; 
oe v. Brooklyn, 30 Hun (N. Y.) 


[ b] “Only a citizen dressed in blue 
clothes and brass buttons.”—Peo, v. 
Glennon, 37 Misc. 1, 74 NYS 794. 


As “officer” see supra text an@ 
note 65. 
72. State v. Edwards, 38 Mont, 


oi i iP pra 
a] Decisions criticized.—In Stat 
v. Edwards, 38 Mont, 250, 268, 99 P 
940 the court after citing decisions 
to the effect that police officers were 
state officers, said: “We think the 
courts whose decisions we have just 
referred to were unfortunate in the 
use of the term ‘state officer,’ and 
that they intended simply to hold 
that a policeman is a public officer 
in the sense that he has certain pub- 
lic duties tosperform other than those 
strictly pertaining to the gOvern- 
Ren: ie the municipality.” 
om. v. Stokley, 4 Pa, 
20, WklyNC 315. y ae ic 
., ass.—Kimball_y. Boston, 1 
Allen’ 417; Buttrick v. Lo [ 
172, 79 AmD 721, weal 
N. Y.—Woodhull v. New York, 150 


N.Y. 450, a4 NE 1038. 
—State v. Painesyill 
Cir, Ct. N. S. 577, 32 Oh. Cir, Ct. {3% 
[aff 85 Oh, St. 483 mem, 98 NE 1134 
mem}. 

Or,—Reising v. Portland, 57 Or, 


295, 111 P 377, AnnCas1912D 895. 

Pa.—Norristown v. Fitzpatrick 94 
Pa, 121, 39 AmR 771; Russell vy. Wil. 
pareport 9 ay Co, 129. 

a Ss subject to, Eight 
Law.—A policeman or. rfachanele sta 
quired to take an oath of office, ana 
Subject to removal only in accordance 
with civil service rules is an officer 
ana not a aor et within the Hight 

our Law. ee v. Weinb 
Or.1331, 138 Po 859. liaeackon 


75. Moore v. Hupp, 17 Ida, 232 
105 P 209. See generally Detex : 
18 C, J. p 979. Fine 

76. State v. Edwards, 40 Mont. 


320, 106 P 705; State v. Edward 
Mont. 287, 106 P 695, 20 Wripcag tae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ie a ee Ra : 
$8 1315-1317] | 
and he is an officer of the police force;77 as gen- 
erally used the term ~ Peliceman’? is synonymous 
with ‘‘patrolman.’’78 

‘*Police officer’’ is one of the staff employed to 
enforce the laws and ordinances of a city and pre- 
serve the peace and good order of the community.7® 

‘*Special policeman’’ is used to designate one 
who is not a member of a permanent and organized 
police force, but who merely engages to do tem- 
porary police duty ina particular place on a special 
occasion,*®° 

“Private yalicenta’, ** One employed by a pri- 
vate corporation to police its own property, who 
is paid by the employing company, and who is 
clothed with power to make arrests, and subject to 
the control of the polece department of the city 
government, is not a municipal officer.*! 

‘*Police force’’ of a city is a body of men ap- 
pointed to preserve its peace and good order.®? 

[§ 1316] (2) Creation of Office. Under rules al- 
ready diseussed,** the council or other legislative 
body of a municipality may create such police of- 
fices as in their judgment may be required by virtue 
of the express terms of a statute,*+ or the power 
to create such offices in the police department may, 
under some charter provisions, be exercised by ad- 
ministrative boards.*® Where the statute gives the 
council the right to provide for the employment and 
appointment of police officers, the council must 
by appropriate legislation create the offices of. po- 
licemen and fix their salaries and terms of office.®¢ 


Tia Eeajve, Hrench, <91 40 IN; /f¥s 
265. strued “‘police,” 
73. State v. Quinn, 40 Mont. 472, | totally 
107 P 506; State v. Edwards, 40 Mont, 
S13. 106 P 703. 
79. Cleu v. San Francisco Police 
Co - Cal. A. 174, 84 P 672; State 
eh ATS. 40 Mont. 3138, 315, "106 152 83. 
703 [eit Cyc]. Departments 
[a] erm does not apply (1) to § 1251 
a constable, for the purposes of a 
statute wherein it is used to de- 


see supra § 1283. 


§§ 975, 976, 
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’ ordinance appropriating money to pay his salary ; 


it cannot be con- 
from which it has a 
different and distinct mean- 
ing. Florence v. Brown, 49 S. C. 332, 
336, 26 SE 880, 27 SE 273. 

Chief of police as member of force 


pears in a statute, 


Power to create: 
generally 


Municipal offices generally see supra 
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Where the office has not been created by statute 
or ordinance, it cannot be established by resolu- 
tion,’? or by appointment,** or by the approval of 
the appointment of one acting as policeman,*® or 
by declaring him an officer of the city,®° or by an 
nor in such case is the carrying of a name on a 
pay roll, or the certification by the civil service 
commission of pay rolls containing the name of 
a policeman,®® evidence of the legal existence of the 
office; neither does the classification of the officers 
by the civil service commission establish the office 
of policeman.** The creation by legislative amend- 
ment to a city charter-of an officer in the police 
department known as superintendent of public build- 
ings, and protecting him against removal except 
in the Same manner as other members of the police 
force, is the creation of a new office.°° Where the 
constitution divides municipal corporations into 
classes®® but does not prescribe the power that 
the legislature may exercise over them, it is com- 
petent for the legislature to fix the number of police- 
men in cities of one of the classes.°7 A law re- 
quiring an ‘‘estimate’’ of population ‘‘from the best 
known source,’’ in fixing the number of patrolmen 
for a city, does not refer to the federal census 
as the only source of information, a census being 
a finding of population and not an estimate.®® 

[§ 1317] (38) Grades of Service. Provision is 
sometimes made by statute for the classification of 


7 


tion. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614. 

87. Bullis v. Chicago, supra; Gil- 
len v. Chicago, 177 Ill. A. 318; San 
Antonio v. Coultress, (Tex. Civ. A.) 
169 SW 917. ; 

88. Keegan v. Bayonne, 81 N. J. L. 
120, 78 A 1058. And see Woods v. 
Chicago, 204 Ill. A. 255; Barry v. Chi- 
cago, 204 Ill. A. 254; Harnett v. Chi- 
cago, 204 Ill. A. 292. 

[a] Dlustration of rnule-—Bayonne 


See supra 


seribe a class of officers who are not 
constables. Com. v. Smith, 111 Mass, 
407. (2) Nor is the mayor of a city 
one of its “police officials’ when no- 
where expressly designated as such, 


although he is, ex officio, the head of 
its police department, Peo. v. Gregg, 
59 Hun 107, 110, 13 NYS 114. 

[b] “A police officer is intimately 
connected with thé enforcement of 
all laws and ordinances concerning 
crimes, and iS an important factor:in 
preserving the peace and:good order 
of the community.” Cleu v. San 
Francisco Police Comrs., 3 Cal. A. 
174, 177, 84 P_ 672. 

g0. Uhr v. Lambert, (Tex. Civ. A.) 
188 SW 946. 

81. Zipperer v. Savannah, 128 Ga: 
135, 57 SE 311; Tabb v. Mallette, 120 
Ga. 97, 47 SE 587, 102 AmSR 78. 

$2. State v. Edwards, 40 Mont. 
Ls. oto ube (OSs Cit Cyel; Flor- 
ence v. Brown, 49 S. C. 3382, 336, 26 
SE 880, 27 SE 273. 

[a] Term has also been said to 
mean “nothing more nor less, so far 
as it is lawfully constituted, than an 
additional force of constables and 
watchmen appointed by the State for 
eertain limited purposes.’ Allor v. 
Wayne County Auditors, 43 Mich. 76, 
$8, 4 NW 492 [quot White v. Man- 
istee aunty, 105 Mich. 608, 614, 638 
NW 653]. 

[b] Distinguished from constable. 

—“A police force is: an organization; 
it has a controlling mind, by which 
its members may be made to act 
in concert; while the constable acts 
upon his own responsibility and his 
own conception of his legal duties.” 
White v. Manistee County, 105 Mich. 
608, 614, 63 NW 653. 

[ec] Term is never used in the 
sense of “police power,’’ or “police 
regulations;” therefore, when it ap- 


84. De Merritt v. Weldon, 154 Cal. 
545, 98 P 537, 671, 16 AnnCas 955. 

[a] Limitation on power.—aA stat- 
ute providing for the election of a 
marshal of a city of the sixth class 
who shall have control of the de- 
partment of police, execute all proc- 
ess issued to him, collect taxes and 
licenses, etc., and empowering the 
trustees to appoint such police and 
other subordinate officers aS may be 
required, empowers the trustees to 
create an office with power to exer- 
cise the duties of « police officer sub- 
ject to the limitation that such officer 
cannot be required to collect license 
fees and taxes imposed by the act on 
the marshal, De Merritt v. Weldon, 
ier Cal. 545, 98 P 5387, 671, 16 AnnCas 

5 

S85. See cases infra this note. 

[a] Police commissioners of Ho- 
pboken.—Under the rules and regula- 
tions adopted by the police commis- 
sioners of Hoboken, the board of po- 
lice commissioners could appoint a 
third captain, although there were 
only two precincts which the regula- 
tions required to be commanded by 
captains. Gutheil v. Nelson, 86 N. 
Jeep io Ano Sun ALLO! MINuw i selese 6.0L ¥ 
94 A 1101]. 

[b] Under Mt. Vernon charter, 
the board of estimate and contract 
has power to create the office of ad- 
ditional police lieutenant. Tierney 
MA Winne, 209 App. Div. 401, 204 NYS 

6. 

86. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614; De Romedis v. Yorkville, 
21 OhNPNS 340. 

[a] Amendment of ordinance.— 
Where a city was required to provide 
for the appointment of patrolmen by 
ordinance, an ordinance passed for 
that purpose could neither be 
amended nor modified by a resolu- 


City Charter (Pen. L. [1872] p 686) 
§ 40 gives the council power by ordi- 
nance to establish, regulate, and con- 
trol day and night police. It was 
held that an ordinance providing that 
there might be appointed by the coun- 
cil, upon nomination of the mayor, 
two or more sergeants of police, to 
perform such duties as might be pre- 
scribed by the mayor and approved 
by the council, was not authorized 
by the charter, the fixing of the 
number of officers and the prescrip- 
tion of their duties being an essen- 
tial part of the establishment and 
regulation of a police department 
which could be done only by ordi- 
nance, and not by appointment; and 
one so appointed could not compel 
his assignment to duty by mandamus, 
even if the ordinance justified as- 
signment of two such officers to duty, 
where two such offices were already 
filled. Keegan v. Bayonne, 81 N. J. 
L. 120, 78 A 1053 

89. Bullis v. Chicago, 235 e0lls. 472, 
85 NE 614; San Antonio v. Coultress, 
(Tex: Civ. A.) 169 SW 917. 

90. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614. 

91. Bullis v. Chicago, supra. 

92. Bullis v. Chicago, supra; Gil- 
len v. Chicago, 177 Ill. A, 318 

93. Bullis v. Chicago, 235) Tl, 472, 
85 NE 614; Gillen v. Chicago, Le mM. 


A. 318. 
Bullis v. Chicago, 235 Ill, 472, 

85 NH 614. 

95. Schieffelin yv. G’Brien, 243 N. 
Yo -15615.153 INE}. 31), 

96. See constitutional provisions. 

97. Ex p. Paducah, 125 Ky. 510, 
101 SW 898, 31 KyL 170. 

98. State v. Jost, 265 Mo. 51, 175 
SW_ 591, AnnCas1917D 1102; Keegan 
eran ae 81 N. J. Li 1207 78. A 
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the police force into different classes;9® such legis- 


lation is not unconstitutional.t 
Civil service.? 


trolman.* 
[§ 1318] (4) Eligibility.® 


States.* 


force of New York.® 


99. See statutory provisions; and 
Kalakiela v. Bicknell, 22 Hawaii 216; 
Kamahu v. Bicknell, 22 Hawaii 
209. 

ial Right to proper classification. 
—Under a statute classifying the pri- 
vates of a police force according to 
the length of service under their 
original appointments, 
the foree, who had received his origi- 
nal appointment prior thereto, at the 
expiration of the period of service 
with a good record in one class be- 
came entitled to be enrolled tin the 
next class, although during his period 
of service his duties were from time 
to time changed and on one occasion 
his pay reduced, and mandamus will 
lie in such a case to compel his 
enrollment. MacFarland v. U. S., 31 
App. CDEC. 321. 

1. Fay v. Partridge, 78 App. Div. 
204; 79 NYS 722. [rév> on other 
grounds 174 N. Y. 526 mem, 66 NE 
1107 mem]. 

[a] Reasonableness of classifica- 
tion.—Under a constitutional clause 
requiring competitive examinations 
for civil service positions where prac- 
ticable, exemptions and classifications 
must have some basis in reason and 
practicability. Schieffelin v. Kelliher, 
125 Misc. 305, 209 NYS 491 [aff 215 


App. Div. 770 mem, 213 NYS 902 
mem]. 
{b] Statute providing for detec- 


tive sergeants.—(1) A statute amend- 
ing the Greater New York Charter 
and providing for a bureau of de- 
tectives in the city of New York, to 
be appointed by the police commis- 
sioner from the patrolmen or rounds- 
men of the police force, and who 
with the patrolmen and roundsmen 
heretofore assigned to duty in the 
detective bureau and acting therein 
on April 1, 1901, shall be known as 
detective sergeants, Shall act as such, 
shall have the same rank and pay 
as other sergeants of police, and 
shall not be reduced in rank or sal- 
ary except in the 
by law for sergeants and other of- 
ficers of police, is not violative of the 
constitutional provision that all city 
officers whose election is not pro- 
vided for by the constitution shall be 
elected by the electors of such city 
or appointed by such authorities 
thereof as the legislature shall des- 
ignate, Fay v. Partridge, 78 App. 


Under other statutes the civil 
service commission has the power to classify posi- 
tions in the police department.’ <A statute providing 
that the civil service laws and rules shall apply to 
members of the police department makes every 
member of that department subject to the laws 
and rules of the civil service whether he is the 
head of the police department or an ordinary pa- 


Policemen are officers 
within the meaning of a statute or an ordinance 
declaring that officers must be residents and quali- 
fied electors of the city,® and citizens of the United 
Public drunkenness.is an offense disquali- 
fying one from becoming a member of the police 
Under a statute authorizing 
the appointment of a person to act as policeman, 
but not indicating whether the appointee should be 
male or female, a woman is eligible for appoint- 
ment.? A person appointed as policeman must have 
the prescribed qualification as to age.'° 
person appointed as policeman in compliance with 
the rules of the civil service’! accepted the un- 
classified office of marshal which-included the in- 
cidental qualifications required for the subordinate 
position of policeman, he could be treated provi- 


a private of, 


manner provided ; 


* 
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‘[§§ 1317-1319 


sionally as a police officer under the civil service 


rules, and he must be considered as having pre- 


practicability.14 


served his rating and eligibility to the position of 
police officer from year to year.'” 

[§ 1319] (5) Examination and Cex U 
der a constitutional clause requiring competitive 
examinations to civil service positions where prac- 
ticable,!* not only exemptions and classifications but 
requirements must have some basis in reason and 


Certification. Un- 


Although a police board is author- 


ized to formulate rules for examination of appli- 


Where a 


years.?9 


Div. 204, 79 NYS 722 [rev on other 
grounds 174 N. Y. 526 mem, 66 NE 
1107 mem]. (2) As the statute pro- 
vided for the selection for appoint- 
ment as detective sergeants from 
patrolmen as well as roundsmen 
while the Civil Service Rules seemed 
to look to their selection from 
roundsmen only, a patrolman as- 
signed without examination to the 
headquarters squad was entitled to 
mandamus requiring the police com- 
missioner to recognize him as detec- 
tive sergeant. Peo. v. McAdoo, 108 
App. Div. 1, 95 NYS 400 [aff 185 N. 
Y. 5387 mem, 77 NE 1194 mem]. 

2. See also supra §§ 979, 983-991, 
1065, 1127-1136. 

3. See statutory provisions, 

4. Ellis v. Civil Serv. Commn., 229 
Mass. 147, 118 NE 281. 

5. Eligibility of omcers: 
Generally see supra §§ 1016-1044. 
Departmental officers generally see 

supra § 1252. 

6. Johnson v. State, 132 Ala. 48, 31 
S 493; De Romedis vy. Yorkville, 21 
OhNPNS 340; State vy. Shores, 48 
Utah 76, 157 P 225. 

7. Larsen v. St. Paul, 83 Minn. 
473, 86 NW 459 (¢holding, however, 
that under a provision that no person 
shall be eligible to appointment as 
policeman, patrolman, or other po- 
lice officer who is not a citizen of the 
United States and under the age of 
thirty-five years, etc., it is not nec- 
essary that an appointee to the office 
of sergeant of police shall possess 
the requirements therein mentioned). 

8. Peo. v. New York Police Comrs., 
eae 507 [aff 102 N. Y. 583, 7 NH 


9. Duggan’s Case, 19 Pa. Co. 657. 

10. See cases infra this note. 

[a] Limit reached after examina- 
tion but before list made up.—Where 
a statute provides that no person 
shall be appointed patrolman who at 
the date of placing his name on the 
civil service eligible list Shall be 
over thirty years of age, a person 
who has reached that age before the 
list is made up is disqualified, al- 
though before he became of age he 
had taken the examinations and his 
papers had been examined and 
marked. Peo. v. Creelman, 149 App. 
Div. 716, 184 NYS 395. 

{b] In absence of sufficient names 
on eligible list.—Where the statute 


Certification.?° 


cants for the police force, the right of one ap- 
pointed a policeman is not affected by the board 
not having made rules;!5 and even if it made such 
rules and he did not submit to them this is at most 
a matter of defense to his action for salary, and 
cannot be raised by exception to his petition.1® 
Whether persons already in the service are required 
to take an examination*depends on the intent of 
the statute,!7 and a statute which requires it is not 
invalid! A rule that any police officer whose ree- 
ord is good, and who has been discharged without 
cause and without a trial, may reénter the police 
force without examination, etc., does not apply to 
a person who has been removed from the force, and 
has not been employed thereon for a number of 


The proper authority to approve 


permits the mayor to appoint any 
person in case there shall not be a 
sufficient number of names certified 
on an eligible list of applicants for 
appointment on the police force, a 
rule of the board of police commis- 
sioners requiring “applicants” to be 
within specified age limits does not 
apply as to an appointment by the 
mayor where the commissioners have 
failed to provide names of applicants 
properly certified. Finneran v. Bur- 
lington, 89 Vt. 1, 93 A 254, 

[ec] Confirmation of appointment. 
—That a policeman was over age 
when appointed to the police force 
of the city of St. Paul did not au- 
thorize his removal, where his ap- 
pointment had been confirmed by a 
charter provision. State v. McColl, 
127 Minn, 155, 149 NW 11. 

11. See supra § 1317, 

12. Lattime v. Hunt, 196 Mass. 
261, 81 NE 1001. 

13. See supra §§ 983-991. 

14. Schieffelin  v. Kelliher, 125 
Misc. 305, 209 NYS 491 [aff 215 App. 
Div. 770 mem, 213 NYS 902 mem]. 

15. Houston v. HMstes, 35 Tex. Civ. 
Aw OO) (U9 SWE 8485 

16. Houston v. Clark, (Tex. Civ: 
A.) 80 SW 1198. 

17. See statutory provisions; cases 
infra this note; and notes 18, 19. 
See also supra §§ 983-991. 

[a] Examination not required.— 
Gilbert v. Salt Lake City Police, etc., 
Comrs., 11 Utah 878, 40 P 264. 

[b] Conditional protection.—A 
charter provision for an examination 
of new candidates, which, for the pro- 
tection of persons already in service 
for six years immediately preceding 
the taking effect of the new charter, 
provides that, if such a person shall, 
within thirty days after the charter 
has gone into effect, make satisfac- 
tory proof of such service, he shall] 
be certified as eligible to appoint- 
ment, is only a temporary provision 
applicable only to those persons who 
avail themselves of it within the 
specified period. “Kay v. Portland, 79 
Or, 146, 154 P 750. 

18. State v. Edwards, 38 Mont, 

58, 


250; 99 P 940. 

19. Peo. v. Lindblom, 215 Ill. 
74 NE 73 [aff 116 Ill. A. 213]; Peo, v, 
ee 149 App. Div. 716, 134 NYS 


20. See also supra §§ 988-990. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


inher 


‘ 
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the certificate of medical examination depends on 
the terms of the statute.** Where a person whose 
name has been on the eligible list is not appointed 
before the expiration of his eligibility under a rule 
of the civil service eommission, the civil service 
board cannot thereafter be required by mandamus 
to certify his name for appointment.22 Where an 
applicant for an appointment as police officer held 
the certificate of the civil service commissioners 
that he was entitled to the office, the police board 
was not entitled to go behind this certificate to 
determine his eligibility,?* nor had the civil service 
commission a right to refuse the certificate required 
to be annexed to the pay roll to the effect that the 
officer had been appointed in pursuance of law.?4 
The power of the civil service commission to refuse 
to certify because of a false statement, fraud, or 
deception does not authorize it to revoke the cer- 
tification. of an applicant for false statements made 
by him after his appointment as a probationary 
policeman.*® 

[§ 1320] (6) Qualification.*® Although the man- 
ner of. qualification of a policeman is not in strict 
conformity with the requirements of the charter 


21. See statutory provisions; and 
case infra this note, 
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a police officer to ‘“‘take and file’ the 
required oath, and providing that an 
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or ordinances, one having taken the official oath 
and given a bond, which was accepted without ob- 
jection, becomes an officer de jure.*’ Unless pre- 
seribed by statute or ordinance,?® an official oath 
is not an essential prerequisite to service by a regu- 
larly appointed policeman.”® The officer upon whom 
the duty devolves cannot lawfully refuse to admin- 
ister the oath to an officer regularly appointed, or 
inquire into the regularity of his appointment.%° 
Where the statute provides that police officers ap- 
pointed under civil service rules shall hold office 
continuously during good behavior,*! an officer to 
whom the statute applies continues.to hold his office 
without giving any new bond as required by a city 
ordinance.®? A provision in a charter that the cost 
of all official bonds shall be paid from the general 
funds of the city imcludes premiums paid by a po- 
leeman for his bond.*% 

[§ 13821] (7) Appointment*4—(a) In General—aa. 
Authority To Appoint. As a general rule authority 
to appoint the members of the police force is con- 
ferred either upon the city council*®® or the mayor, 
with the consent of the council,** or, in rare in- 
stances and for special purposes, upon the mayor 


power of appointing policemen to the 
mayor, subject to its approval. State 


{a] Approval by appropriate com- 
missioner.—By adopting the Com- 
mission Government Act (Pen. L. 
[1911] p 462) and the consequent di- 
vision of departmental jurisdiction 
among individual cominissioners as 
provided in that act, a provision of a 
police ordinance requiring the cer- 
tificate of medical examination of a 
police officer to be approved by the 
“soverning body” was superseded and 
the power of approval vested in the 
appropriate commissioner. McArt v. 
Belleville, 97° N. J. L. 396, 117 A 595. 

22. ttin v. Civil Serv. Comrs., 
249 Mass, 170, 143 NE 822, ; 

23. Lazenby v. Municipal Civ. 
Serv. Commn., 116 App. Div. 135, 101 
NYS 5 [aff 188 N. Y. 588 mem, 81 NE 
1172 mem]. 

24. Lazenby v. Homer, 188 N. Y. 
588, 81 NE 1172. , % 

25.. Boyman v. Enright, 122 Misc. 
833, 204 NYS 57 (also holding mis- 
representation not shown). 

26. Cross references: 

Generally see supra §§ 1045-1051. 
On promotion see infra § 1331. 
When probationer receives perma- 

nent appointment- see infra § 1325. 

27. Frederick v. Peoria, 203 Ill. 
A. 486; Houston v. Clark, (Tex. Civ. 
A.) 80 SW 1198; Houston v. Estes, 35 
Tex. Civ. A. 99, 79 SW 848. 

[a] Where a policeman qualified, 
entered on his duties, was recognized 
under the appointment, and his sal- 
ary paid by the city for three months 
without objection to the legality of 
his appointment, he became an of- 
ficer de jure. Paris v. Cabiness, 44 
Tex. Civ. A. 587, 98 SW 925. 

28. See statutory provisions; and 
eases infra this note, 

[a] Qualification to office in metro- 
politan police.—The section of the 
act of New York to establish the 
metropolitan police, which provides 
for the transfer to that organization 
of members of the former police, is 
repealed by the act of 1860, which 
restriets its force to the persons in 
office at the date of its passage who 
have taken and subscribed the oath 
of office as members of the metro- 
politan police; and a member of the 
former police, having omitted to 
comply with the requirements of the 
act of 1860, has no right to office in 
the metropolitan police. Peo. v. Met- 
ropolitan Police Bd., 26 N. Y. 316. 

{b] Subscribing and filing.—(1) 
The administration of an oath orally 
to a police officer was not a com- 
pliance with Const. art 13 § 1, re- 
quiring an officer to “take and sub- 
scribe” the described oath requiring 


office shall be vacant on the official's 
refusal or neglect ‘‘to file’ his of- 
ficial oath, since the word ‘‘file”’ 
means to deposit in a court or public 
office a paper or document, and the 
word “subscribe” means to sign with 
one’s name. Matter of Yakel, 118 
Mise. 641, 195 NYS 355, (2) In such 
a case the court is without power to 
order the filing of an oath nunc pro 
tune as of the date of appointment. 
Matter of Yakel, supra. 

[c] Renewing oath.—Where a po- 
liceman gave bond on being ap- 
pointed and took the official oath, and 
thereafter renewed his bond from 
year to year, he was entitled to his 
salary although his bond was not 
formally approved, and he failed to 
renew his oath of office under the 
instructions of his superior officer. 
Frederick v. Peoria, 203 Ill. A. 486. 

29. Com. v. Cushing, 99 Mass. 592; 
Com. v. Dugan, 12 Metc. (Mass.) 233; 
Morgan v. Quackenbush, 22 Barb. 
(N. ¥.) 72; Houston v. Hstes, 35 Tex. 
Civ. A._99, 79 SW 848. 

30. Fox v. McDonald, 101 Ala. 51, 
13 S 416, 46 AmSR 98, 21 LRA 529. 

31. See statutory provisions. 

32. Spranger v. Lawrence, 201 


201 Mass. 506, 88 NE 9. 
Wheeler v. Omaha, 111 Nebr. 
494,196 NW 894. 

34. Appointment of officers: 
Generally see supra §§ 982-1015. 
Departmental officers generally see 

supra § 1252. ; 

- 35. Frank v. Decatur, 174 Ind. 388, 
92 NE 173; State v. Grabarkiewicz, 88 
Minn. 16, 92 NW 446; Com, v. Pitts- 
burgh, 14 Pa. 177; Com. v. Miller, 15 
Pa. Co. 404; Com. v.. Myers, 7 Kulp 
(Pa.) 25; Harly v. State, 50 Tex. Cr. 
344, 97 SW 82. 

[a] General authority to appoint 
officers.—Rev. St. (1895) art 598, em- 
powering the board of aldermen of a 
town to appoint such officers as shall 
be deemed necessary, authorizes the 
board of aldermen of a town to ap- 
point a policeman. Early v. State, 50 
Tex. Cr. 344, 97 SW 82. 

[b] Self-executing charter pro- 
vision.—A provision in a-city charter, 
granting its council authority to ap- 
point policemen and prescribe their 
duties and compensation, was self- 
executing, and required no resolu- 
tion or ordinance to make it effective. 
Paris v. Cabiness, 44 Tex. Civ. A. 587, 
98 SW 925. 

[c] Statute held to annul power 
of mayor.—Frank v. Decatur, 174 Ind, 
388, 92 NE 173. 

{d] Council may delegate the 


Peg as ae 88 Minn. 16, 92 NW 

36. Colo.—Union Depot, etc., Co. 
v. Smith, 16 Colo. 361, 27 P 329. 

Ida.—Moore vii Hupp, A7veida, 232) 
105 P 209. 

Ill. Peo. v. McCann, 247 Ill. 130, 
93 NE 100, 20 AnnCas 496, 

Minn.—Larsen y. St. Paul, 83 Minn. 
473, 86 NW 459. 

Mont.—Grush v, Bishop, 46 Mont. 
Oe B26 16295 

Oh.—De Romedis v. Yorkville, 21 
OhNPNS 340. 

lex.——Hqustoen -v. Clark, (Give cA) 
80 SW 1198; Houston v. Estes, 35 Tex. 
Civ. A. 99, 79 SW 848. 

[a Consent necessary.—Rev. 
Codes § 2190, giving the mayor super- 
intending control of all the officers 
and affairs of the city, does not con- 
fer upon him authority to appoint 
policemen upon his own motion or in 
a manner other than provided by 
§ 2186, requiring such appointment to 
be with the council’s consent. Moore 
v. Hupp, 17 Ida. 232, 105 P 209. 

[b] Consent of the council is 
shown where an appointee’s name ap- 
peared on the monthly pay rolls sub- 
mitted to and approved by the city 
council for more than seven years. 
Larsen v. St. Paul, 83 Minn. 473, 86 
NW 459. 

{c] Assignment to duty in ranks 
on resignation as marshal.—An indi- 
vidual became a police officer of a 
city in 1894, and served continuously 
by annual reappointment either in 
the ranks or as city marshal. While 
holding the latter office in 1907 he 
resigned, although stating that he 
did not intend thereby to retire from 
the service. The mayor, in communi- 
cating to the aldermen the acceptance 
of the resignation, stated that he had 
been assigned to duty as night pa- 
trolman. The nomination was con- 
firmed by the board. It was held 
that he was appointed a police officer, 
with power to act as such. Lattime 
v. Hunt, 196 Mass. 261, 81 NE 1001. 

{d] Special policeman.—Where a 
city charter provides that “the mayor 
may ... when he shall deem it nec- 
essary for the peace, good order and 
health of the city, appoint special 
policemen for a specified time, not 
exceeding two days, without the ap- 
proval of the city council,’ one ap- 
pointed by the mayor as special depot 
policeman for an indefinite time has 
no authority, after the expiration of 
two days, to make arrests for a vio- 
lation of a city ordinance. Union 
Depot, etc., Co. v. Smith, 16 Colo. 361, 
364, 27 P 329. 


766 [43 C.J.] 


with the approval of some other official.27_ In the 
larger cities, however, it is customary to place the 
police department under the control of a board of 
commissioners who then have the same power of 
‘appointment which the mayor or the council would 
When considered as state or 
quasi-state officers**% the legislature may author- 
ize the appointment of the chief of police and 
policemen by commissioners designated by the 
governor ;°*% and such a legislative provision has 
been held to be valid as against the objection that 
it was an unlawful interference with the right of 
Under a constitutional 
guaranty of the right of local self-government,*® it 


otherwise have.*§ 


local self-government.**% 


ale 
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is held that legislative appointment of policemen 


[e] Delegation of power.—The 
power of appointment of officers in 
the police department being vested 
by statute in the mayor with the ap- 
proval of the city council, it cannot 
lawfully be delegated to another of- 
ficer. Peo. v. McCann, 247 Ill. 130, 
93 NE 100, 20 AnnCas 496. 

37. See case infra this note. 

[a] Policemen for duty in court.— 
Under a statute providing for the ap- 
pointment by. the mayor of police- 
men, approved by the judges of the 
municipal court, for special attend- 
ance and duty in such court, the 
power of appointing and removing 
such policemen is not exclusively 
vested in the mayor, but in him and 
the judges of the court, the act of 
both being essential. Parish v. St. 
Paul, 84 Minn. 426, 87 NW 1124, 87 

Perry, 


AmSR 374, 

3s. Ga.—Americus vy. 2 114 
Ga. 871, 40 SE 1004, 57 LRA 230. 

Kan.—Mitchell v. Topeka, (A.) 54 
P 292. 

Minn.—Parish v. St. Paul, 84 Minn. 
426, 87 NW 1124, 87 AmSR 374. 

Nebr.—Moores v. State, 54 Nebr. 
486, 74 NW 823. 

N. H.—Baker v. Nashua, 77 N. H. 
347, 91 A 872. ‘ 

N. Y¥.—Peo. v. Worth, 16 Misc. 664, 
37 NYS 126. 

Pa.—Doverspike v. Magee, 51 Pa. 

Super. 525. 

Tex.—Uhr v. Lambert, (Civ. A.) 188 
' Sw 946. 

[a]. Power of mayor and council. 
—Under Acts (1889) p 961, providing 
for a board of police commissioners 
for the city of Americus, and autho- 
rizing them to provide the city with 
an efficient police force, any authority 
which the mayor and council of the 
city may have under their charter to 
appoint a police force cannot be ex- 
ercised unless the board fails to pro- 
vide an efficient force. Americus v. 


Perry, 114 Ga. 871, 40 SE 1004, 57 
LRA 230. : 
{[b] Mounted policeman.—The San 


Antonio City Charter, placing the -po- 
lice and fire departments of the city 
under the management of the board 
of police and fire commissioners, 
authorizes the board to appoint a 
person as mounted policeman, or to 
allow one holding such position at the 
adoption of the charter to hold over 
under the contract of the commission, 
with power to remove as authorized 
by the charter. San Antonio y. Beck, 
(Tex. Civ. A.) 101 SW 263 [writ of 
error dism 100 Tex. 589, 102 SW 403]. 

[ec] Sanitary sergeant.—Under L. 
(1889) ¢ 181 § 12, police boards of 
cities of the first class having a pop- 
ulation of less than forty thousand 
were authorized to appoint a police- 
man designated as “sanitary ser~ 
geant” in addition to policemen 
authorized by Act (1887) § 3. Mitchell 
v. Topeka, (Kan. A.) 54 P 292. 

[d] Special policemen.—Where the 
charter of a city authorizes the com- 
missioners. of the police and fire de- 
partments to appoint all the members 
of the two departments and also 
authorizes the mayor to appoint spe- 


cial policemen, an ordinance authoriz- 
ing the mayor to appoint special po- 
lice who should hold office during his 
term unless otherwise determined by 
him and to be under his absolute con- 
trol is invalid, such persons not being 
special policemen. Uhr v. Lambert, 
(Tex. Civ. A.) 188 SW 946, 947 (‘‘the 
Commissioners of the city of San An- 
tonio passed an ordinance in regard 
to special police, which is in direct 
conflict with section 16 of the city 
charter. It sought to clothe the 
mayor with the power to appoint and 
commission certain policemen, to hold 
office during the mayor’s term of of- 
fice, unless otherwise determined by 
him, and who. are placed under the 
absolute control and direction of the 
mayor, ... The effect of the ordi- 
nance, if enforced, would be to dis- 
place the charter adopted by the 
people of the city of San Antonio, and 
put the mayor in command of a body 
of policemen as permanent as his will 
might dictate, The ordinance is not 
only antagonistic to the provisions of 
the charter, but is destructive of the 
genius of commission government’’). 
“Special policemen” defined see 
supra § 1315. : 


38%: See supra § 1315. 
3ef2. Ex p. Tracey, (Tex. Cr.) 93 
SW 538 


ut Ex p. Tracey, (Tex. Cr.) 93 


39. See supra §§ 27, 175. See also 
Constitutional Law § 174. 

40. Sugden v. Partridge, 174 N. Y. 
87, 66 NE 655; Peo. v.. Partridge, 74 
App,- Div.,..294, - 77 NYS: (691.5 SPeo.  v. 
York, 35 App. Div. 300, 55 NYS 10 
[aff 158 N.-Y. 670 mem, 52 NE’ 1125 
mem]; Peo. v. Partridge, 38 Misc. 697, 
78 NYS 249. 

[a] Detective sergeant is a city 
officer within a constitutional provi- 
sion providing that electors of a city 
or the officers thereof shall elect or 
appoint to city offices, Peo. v. Part- 
ridge, 38 Misc. 697, 78 NYS 249. 

41. Uhr v. Lambert, (Tex. Civ. A.) 
188 SW 946. 

42. O’Connell v. Bayonne, (N. J. 
Sup.) 134 A 182; Uhr v. Brown, (Tex.. 
Civ, A.) 191 SW 379. 

[a] -Writs of certiorari to review 
appointments to the police depart- 
ment by the commissioner of ‘the 
department will be refused, in the 
absence of notice to the city and those 
who would be affected. O’Connell y. 
Bayonne, (N. J. Sup.) 134 A 182. 

43. Hawaii.Kalakiela vy. Bick- 
nell, 22 Hawaii 216. 

Ill.—Bullis vy. Chicago, 285 Ill. 472, 
85 NE 614. 

Me.—Ducharme vy. Biddeford, 110 
Me. 6, 85 A 157. . 

Md.—Keyser v. Upshur, 92 Md. 726, 
48 A 399. 

Mass.—Com. v. Allen, 128 Mass. 308. 

Mo.—Schulte v. Jefferson, (A.) 273 
Sw 170. 

N. J.—lLyons v. Gloucester City, 49 
N.J; Ly, 177, 6A 618. 

N. Y.—Peo. v. Knox, 45 App. Div. 
518, 61 NYS 469; Peo. v. Partridge, 
38 Misc. 697, 78 NYS 249. ; 

Oh.—De Romedis v. Yorkville, 21 


Mra ee 


is unconstitutional.* 5 
In cities having the commission form of govern- 
ment with the control of the different departments 
of the municipal government distributed among the 
several commissioners, the appointment of members 
of the police force is usually left in the commis- 
sioner having charge of the police department,** 
or else he is given the right to nominate persons 
for appointment in his department subject to the 
confirmation of the other commissioners.*? 

[§ 1322]: bb. Mode of Appointment. 
scribed mode. of appointing policemen must be pur- 
sued,** and if an appointment is illegally made no 
subsequent declaration of the city authorities can 


The pre- 


OhNPNS 340. 4 

Tex.—San Antonio v. 
(Civ. A.) 169 SW 917. 

[a] Appointment before mode pre- 
scribed.—Under an act regulating 
state civil service, and providing that 
no person should be selected for ap- 
pointment to a civil service office ex- 
cept in accordance with the provisions 
of that act, the appointment of a po- 
lice clerk’s assistant, made after the 
act took effect, but before rules and 
regulations for appointments there- 
under were made, is invalid. Peo. v. 
Knox, 45 App. Div. 518, 61 NYS 469. 
_[b] Appointment in place of po- 
liceman illegally removed.— Where, at 
the time the board of police of a 
town was appointed, the full number 
of patrolmen provided for by ordi- 
nance were legally in office, the re- 
moval of a patrolman without cause 
and the appointment of another in his 
stead was illegal. Ducharme vy. Bid- 
deford, 110 Me. 6, 85 A 157. 

[c] Appointment of police officers 
by police commissioners by a unani- 
mous vote is a compliance with a 


Coultress, 


statute requiring appointments’ to 
the police force to be made ky a yea 
and nay vote of the commi¥sioners. 


Keyser v. Upshur, 92 Md. 726, 48 A 399. 

{ad] Nomination by examiners.— 
(1) Where an act creating a board of 
police examiners authorized them to 
make nominations to the police com- 
missioners from graded lists of qual- 
ified persons for appointment or pro- 
motion on the police force, as deter- 
mined by competitive examination, in 
the order in which they appeared on 
such list, the examiners are not re- 
stricted as to the number to be nomi- 
nated for positions or promotion, and 
hence their act in nominating two 
hundred and ninety persons, when 
only twenty appointments were to be 
made, is proper. Keyser y. Upshur, 
92 Md. 726, 48 A 399. (2) The fact 


‘that in passing on such nominations 


one of the commissioners nominated 
three, another four, and another thir- 
teen, of the officers appointed, does 
not invalidate the appointment, since 
the commissioners were merely se- 
lecting from among those nominated. 
Keyser v. Upshur, supra. 

[e] Failure to confirm.—Under 
the commission charter of the city of 
San Antonio and an ordinance creat- 
ing a police department, persons pre- 
viously appointed as policemen, but 
whose appointments were not con- 
firmed as required by the charter, had 
no legal title one to the office of cap- 
tain of detectives, and the other de- 
tective in police department. Uhr y, 
Brown, (Tex. Civ. A.) 191 SW 879. 

[fj Presumption.—Where no de- 
positions were taken for use on hear- 
ing of writ of certiorari which was 
obtained by a citizen who claimed 
that a policeman was appointed with- 
out the proper examination, and the 
return consisted of resolutions rela- 
tive to such appointment and ordi- 
nances, and did not disclose absence 
of an examination, the appointment 
would be deemed legal. Marx y. Ft. 
Lee, (N. J. Sup.) 132 A 320. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-3§ 1322-1326] 


make it legal.*# 

De facto officer.*® A person irregularly appointed 
is, however, an officer de facto,*® and his right to the 
office cannot be collaterally attacked,*? nor will the 
discharge of duties by a de facto officer be held 
to constitute an interference with a police commis- 
sioner’s exclusive right to appoint the officers in 
his department.*§ 

[§ 1323] cc. Evidence of Appointment.*® The au- 


‘thority of a police officer is sufficiently proved by 


evidence that he was an acting officer.°° His official 
appointment need not be produced.®! Where a city 
ordinance authorizes the appointment of an officer 
by the mayor and marshal, his commission, signed 


by the mayor, is presumptive evidence of the con- | 


currence of the marshal in his appointment.®? A 
certificate of appointment of a police officer issued 
by the board of fire and police commissioners in 
due course of its business is competent evidence 
of the officer’s appointment, although the certificate 
is not especially required by law.®* 

[§ 1324] dd. Review. Since the appointment of 
police officers by the municipal authorities of a 
city is not a judicial act, certiorari does not lie to 
review such appointment. 

[§ 1325] (b) Probation. Statutes and charters 
sometimes provide that all appointments to the po- 
lice force shall be made for a probationary period, 
and that, at the end of such period, those who are 
considered competent shall receive permanent ap- 
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pointments.®> Probation signifies a proceeding to 
ascertain the truth®* or to determine the character 
and qualifications of the probationer,®’ and accord- 
ingly the appointing officer in determining whether 
the probationer shall receive a permanent appoint- 
ment can consider matters affecting the character 
and qualifications of the probationer.®® Under the 
statute and civil service rules adopted thereunder 
applying to the police department of Chicago, the 
appointment of a probationer as a first-class patrol- 
man becomes complete at the end of his service 
on probation for six months without being dis- 
charged.5® Where the statute makes no distinction 
as to the official character of those serving as pro- 
bationers and those serving under permanent ap- 
pointment, a probationer on receiving a permanent 
appointment need not qualify by again taking the 
official oath, the permanent appointment being but 
a confirmation of the original appointment.°° The 


‘act of a police commissioner in terminating the 


employment of a patrolman at the end of his pro- 
bationary period, upon the ground that his con- 
duct had been unsatisfactory, is not such a judicial 
act that it can be reviewed by a writ of certiorari.** 
[§ 1326] (c) Continuance in Office. Provisions of 
law for the continuance in service of policemen 
pending or following a reorganization of the police 
fords do not amount | to a reappointment of the mem- 


bers of the foree.®? 


44. Peo. v. Partridge, 38 Misc. 697, 
78 NYS 249; San Antonio v. Coultress, 
(Tex. Civ. A.) 169 SW 917. But see 
Moore v. Hupp, 17 Ida. 232, 105 P 
209 (where the allowance of a claim 
by the city council was held a ratifi- 
cation of the mayor’s act authorizing 
a person to select detectives or po- 
licemen to act for and in behalf of 
the city). 
wre See generally supra §§ 1053, 

46. Ala.—Coe v. Dothan, 19 Ala, 
A. 33, 94 S 186. 
ey arelneys v. Atlanta, 45 Ga, 
54. 

N. H.—State v. Barnard, 67 N. H. 
222, 29 A 410, 68 AmSR 648. 
ea J.—Cooper -v. Belleville, 118 A 

Tex.—Uhr v. Brown, (Civ. A.) 191 
nea 379; Ex p. Tracey, (Cr.) 93 SW 
3) 

See Schulte y. Jefferson, (Mo. A.) 
273 SW 170 (a policeman appointed 
by the marshal of a third class city 
to fill a vacancy, after the city coun- 
eil refused to confirm the appoint- 
ment, was at most a de facto officer). 

[a] Tllustration.—Persons ap- 
pointed as policemen and thereafter 
designated as a captain of detectives 
and a detective respectively, and who, 
under an ordinance creating a police 
department, were designated to such 
offices and thereafter discharged the 
duties of such offices, although not de 
jure officers because the provisions 
of the ordinances investing them with 
title conflicted with the charter pro- 
visions giving the police commis- 
sioner sole power of appointment in 
his department, but who are recog- 
nized by the department as officers 
and received pay as such, were “de 
facto officers.” Uhr v. Brown, (Tex. 
Civ, A,)) 191 SiW 379. 

47. Coe v. Dothan, 19 Ala. A. 33, 
94 S 186; State v. Barnard, 67 N. H. 
222, 29 A 410, 68 AmSR 648; Cooper 

v. Belleville, (N. J. Sup.) 118 "A 382. 

[a] For instance, certiorari 
brought to question the right to a 
salary awarded one as a patrolman 
by a board of commissioners on the 
ground that he was neither de jure 
nor de facto a patrolman, although 
recognized as such by the commis- 
sioners, is improper as being an at- 
tack upon the title of a public office, 


which cannot be tried collaterally on 
an issue whether the person is en- 
titled to salary. Cooper v. Belle- 
ville, “oe x, Sup.) 118 A 332. 

48. hr vy. Brown, (Tex. Civ, A.) 
£92 sw 379. 

49. See’also supra § 1007. 

50. State v. Holcomb, nee Mo. 3713 
State v. Butman, 42 N. 490. 

51. State v. tigloombe 86. Mo. 371. 

52. Westberg v. Kansas City, 64 
Mo. 493. 

4 53. Frederick v. Peoria, 203 Ill. A. 
86. 

54. Atty.-Gen. v. Northampton, 
143 Mass. 589, 10 NE 450. 

55. See statutory and charter pro- 
visions. 

{a] Validity of statute.—A stat- 
ute providing that applicants for ap- 
pointment on a police force must 
serve a probationary term is not in- 
valid as extending the term of a 
public officer or increasing or dimin- 
ishing his salary or emoluments after 
his election or appointment because 
it permits the reappointment of form- 
er police officers only after they have 
served a probationary term. State 
v. Edwards, 38 Mont, 250,'99 P 940. 

[b] Pewer of commission as to 
fixing period.——Under' Civ. Serv. L. 
§ 9, the rules of a civil service com- 
mission may fix the time or length of 
an appointee’s probation, but cannot 
annex an unauthorized limitation: 
Peo. v. Woods, 168 App. Div. 3, 153 
NYS 872. 

56. Peo. v. Woods, supra 

57. Blake v. Lindblom, 225 Til. 5555 
80 NE 252 [aff 124 Ill. A, 2821; Peo. 
He weeds, 168 App. Div. 3, 153 NYS 

58. See cases infra this note. 

[a] Past record.—Where a statute 
provides that appointments shall. be 
for a probationary term which is fixed 
by a rule of a civil service commis- 
sion providing that, if a probationer’s 
conduct or capacity on probation 
should be unsatisfactory, he shall 
be notified that at the end of the pro- 
bationary period he would not be re- 
tained, the rule does not limit the 
full scope and purpose of probation 
which the statute commands, but the 
appointing officer is authorized to in- 
vestigate the past record of a pro- 
bationer and refuse to retain him on 
the expiration of the probationary 


appointment because of his record, 
although he properly performs his 
duties during the probationary pe- 
riod. Peo. v. Woods, 168 App. Div. 
3, 153 NYS 872. 

[b] Breaches of discipline.—The 
fact that breaches of discipline by a 
police patrolman appointed on pro- 
bation were punished when they oc- 
curred is no reason why they should 
not be considered in determining 
whether he shall receive a permanent 
appointment. Matter of Murray, 18 
App. Div. 387, 46 NYS 172 [aff 155 
N. Y. 628 mem, 49 NE 1101 mem]. 

[ce] False statements.—The civil 
service commission had no authority 
to revoke its certification of an ap- 
plicant for the police force for false 
statements made by him after his 
appointment as probationary police- 
man, in the course of investigating 
his character and fitness, but it is: 
then the duty of the police commis- 
sioner to decide whether the appoint- 
ment should be permanent. Boyman 
ee Enright, 122 Misc. 833, 204 NYS 


59. Chicago v. McNally, 117 Il. 
A. 
[a] Computation of time.—In 


computing the time of the proba- 
tionary period during which a pa- 
trolman may be discharged, all time 
should be excluded during which he 
was lawfully suspended or lawfully 
discharged and not reinstated. Blake 
v. Lindblom, 225 Ill. 555, 80 NE 252 
[aff 124 Ill. A. 282]. 

66. State v. Duncan, 47 Mont. 447. 
Up eye 2 Se 

(61. Peo. v. Woods, 171 App. Div. 
516, 157 NYS 786. 

62. State v. Whitaker, 116 La. 947, 
41 S 218; State v. St. Paul, 81 Minn. 
391, 84 NW 1116. 

[a] In New York the metropolitan 
police bill of April 15, 1857 contin- 
ued in office all who at that date were 
policemen, whether de facto or de 
jure, without any new act of ac- 
ceptance on their part. Peo. v. Met- 
ropolitan Police Dist., 19 N. Y. 188; 
Peo. v. Metropolitan Police Dist., 35 
Barb.1°544, “L4qgAbbBr, P5135) Peojiw 
Metropolitan Police Dist., 35 Barb. 
527 


[b] In Texas (1) the adoption by 
a city of a special charter, placing 
police and other departments of the 
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[§ 1327] (8) Promotion®*—(a) In General. Un- 


less restrained by statute, a city 


policeman at will, under the rule that the power 


which appoints may remove.** 


Competitive examinations. But promotions in the 
police department are generally required to be made 
on the basis of seniority, meritorious police service, 
and superior capacity, as shown by competitive ex- 
amination,®*> and promotions cannot be made with- 
out complying with these requirements.°® 
such examinations are placed under the control of 


city under civil service rules, does not 
amount to a reappointment of a po- 
liceman serving at that time for an 
additional term, to date from the ex- 
piration of the term which he was 
serving at the time of such action. 
Houston v. Ross, (Civ. A.) 80 SW 
1199; Houston v. Floeck, (Civ. A.) 80 
SW 1198; Houston vy. Mahoney, 36 
Tex. Civ. A. 45, 80 SW 1142; Houston 
v. Smith, 36 Tex. Civ. A. 43, 80 SW 
1144. (2) Neither does it create a 
vacancy on the date of the adoption, 
and constitute a reappointment from 
that date: Houston y. Floeck, supra; 
Houston v. Mahoney, supra. 

63. Generally see supra § 991. 

64. McCoach. v. Philadelphia, 273 
Pa, sla L7 A. Th. 3 

[a] In Hawaii the civil service 
commission has no authority to re- 
quire competitive examination for 
promotion of persons in the service 
of the police department, Kamahu 
yv. Bicknell, 22 Hawaii 209. 

65. See constitutional and statu- 
tory provisions. 

[a] Police sergeant.—(1) The 
duties of a police sergeant, even if 
including such superintendence of the 
force aS requires a report, do not 
necessarily involve trust and confi- 
dence personal to the appointing of- 
ficer, so that L. (1909) c 476, relat- 
ing to the police department of the 
city of Mt. Vernon, must be deemed 
to have excepted the appointment of 
police sergeants from patrolmen by 
the commissioner of police from 
civil service regulation. Peo.*)'v. 
Hogeboom, 185 App. Div. 777, 173 NYS 
417. (2) Nor is such appointment at 
the pleasure of the commissioner, 
Peo. v. Hogeboom, supra. 

[b] Promotion of lieutenant to 
captaincy.—A statute giving the po- 
lice commissioner discretion to pro- 
mote lieutenants to captaincy in the 
police department on the. basis of 
length of service and not removing 
the position from the classified list is 
invalid as permitting the commis- 
sioner to destroy the results of com- 
petitive examination by personal se- 
lection, under a constitutional clause 
requiring examinations to civil serv- 
ice positions where practicable. Bar- 
low v. Craig, 210 App. Div. 716, 206 
NYS 293; Schieffelin v. Kelliher, 125 


Mise. 305, 209 NYS 491 [aff 215 
App. Div. 770 mem, 213 NYS 902 
mem]. 

[ec] Roundsman appointed to the 


central office bureau of detectives is 
promoted, within the meaning of the 
constitutional requirement of com- 
petitive examinations, and, when ap- 
pointed after the classification of the 
position of detective sergeant in the 
competitive schedule by resolution of 
the municipal civil service commis- 
sion, must be appointed pursuant to 
a civil service examination. Peo. v. 
McAdoo, 108 App. Div. 1, 95 NYS 
400 [aff 185 N. Y. 537 mem, 77 NE 
1194 mem]; Peo. v. Bingham, 49 Misc. 
607, 99 NYS 1111. 

[d] Veteran is not exempt from 
such examination, Matter of Mc- 
Guire, 50 Hun 203, 2 NYS 760. 

[e] Designation of lieutenant as 
superintendent of buildings.— Where 
a legislative amendment to a city 
charter creates an officer in the po- 
lice department to be known as su- 
perintendent of buildings, the desig- 
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may promote a 


ing.® 


Where 


nation of a lieutenant to fill the posi- 
tion without a civil service examina- 
tion is invalid. Schieffelin v. O’Brien, 
243 °N.° Yo 151, 163. Nw 3L, : 

66. Kinney vy. Nares, 125 Misc. 435, 


211 NYS 714. And see cases supra 
note 65. : 
[a] Designation of a patrolman 


as telegraph operator by the chief of 
police, intended to be permanent, is a 
“promotion,” and, being made with- 
out an examination, is without effect. 
Peo. v. Partridge, 89 App. Div. 497, 85 
NYS 853 [aff 179 N. 
NE 1136 mem]. x 

[b] Policeman invalidly rein- 
stated.— Where a commissioner of po- 
lice, in violation of Greater New York 
Charter § 1543 a, as added by L. 
(1907) e 723, assumed to reinstate 
relator, a patrolman, who had been 
removed, and thereafter promoted 
him to a position which he never 
actually filled, such promotion was in- 
valid. MeGrath v. Woods, 173 App. 
Div. 56, 159 NYS 642, 

67. Uhte v. Rosenthal, 37 Cal, A. 
519, 174 P 83; Ptacek v. Peo., 94 Ill. 
A, 571 [aff 194 Ill. 125, 62 NE 530]; 
Peo.. v. Feldman, 179 App. Div. 295, 
166 NYS 3875 [aff 221 N. Y. 655 mem, 
117 NE 1081 mem]. 

[a] 
of council—That government and 
discipline of the police department 
are to be prescribed by common coun- 
cil of a city does not deprive the 
municipal civil service commission 
of power to make rules for classifica- 
tion of offices and promotions therein 
and examinations therefor. Peo. v. 
Feldman, 179 App. Div. 295, 166 NYS 
875: [aff 221-N. Y. 655 mem, 117.-NE 


1081 mem]. 
[b] Promotions must be from 
grade to grade—(1) The rules 


adopted by the board of civil service 
commissioners of Chicago require that 
all promotions in the police depart- 
ment are to be from grade to grade, 
and are to be made on voluntary, open, 
competitive examinations. The com- 
petition in such examinations is to 
be limited to the employees in the 
next lower grade, and an examination 
not so limited and conducted -is ir- 
regular, and contrary to the law and 
rules of the board. Ptacek vy. Peo., 
94 Ill. A. 571 [aff.194 Ill. 125, 62 NE 
5380]. (2) A rule of the municipal 
civil service commission of the city 
of Buffalo, requiring that persons 
desiring to take a promotional ex- 
amination should have been contin- 
uously employed in the police de- 
partment for twelve months next pre- 
ceding the examination in a lower 
position, the duties of which would 
tend to fit them for the higher posi- 
tion, was not contrary to a rule of 
council providing that vacancies in 
the positions of captains and lieu- 
tenants should be filled by appoint- 
ment of a member of the force, which 
the commission was not required to 
adopt, and was within the commis- 
sion’s power so that applications of 
detective sergeants to enter examina- 
tion for captaincies without having 
been lieutenants were properly de- 
nied; but the rule was invalid as to 
desk sergeants applying for exam- 
ination for promotion to lieutenan- 
cies. Peo. v. Feldman, 179 App. Div. 
295, 166 NYS 375 [aff 221 N, Y. 655 
mem, 117 NH 1081 mem]. 


Y. 530 mem, 71 | 


Right as affected by powers | 


rey 


[§§ 1327-1328 | 


the civil service commission, that board has power 
to adopt rules governing the conduct thereof,” and 
fixing the relative weights of the subjects of rat- 
The civil service regulations of cities gov- 
erning promotions, ete., in the police department, 
have the force of statutes, and are subject to the 
same rules'of eonstruction.®? 

[§ 1328] (b) Eligibility. Service during proba- 
tion is service in the uniformed force, if succeeded 
by a permanent appointment, and must be counted: 
in determining eligibility for promotion when so 


63. See cases infra this note. . 

[a]. Seniority of service.—Under a 
rule of the municipal service com- 
mission providing that, in the rela- 
tive weights of subjects of rating 
on any promotion examination, 
seniority of service in the position 
or grade from which promotion is 
sought shall count twenty, the words 
“position or grade” refer to a. posi- 
tion or grade as constituted by law, 
and a policeman is not entitled in 
his rating in promotion examina- 
tions for seniority of service as 
roundsman while patrolmen were de- 
tailed for such service, but only from 
the time the Greater New York 
Charter took effect, under which an 
appointment as roundsman was first 
recognized as a position or grade. 


Moran v. Baker, 49 Misc. 327, 99 
NYS 197. 
ib] Conduct and efficiency.—The 


municipal civil service commission 
has the power to define what par- 
ticular forms of meritorious serv- 
ice recorded on the efficiency record 
of any candidate shall be considered. 
Morris v. Baker, 49 Misc. 440, 99 
NYS 957 [aff 112 App. Div. 900 mem, 
97 NYS 1144 mem]. 

[c] Ascertained merit.—(1) Where 
police commissioners under a stat- 
ute providing for promotion under 
civil service based on ascertained 
merit. gave notice~ of examination 
wherein rating would be ‘upon 
meritorious acts,” there was no dis- 
tinction between the terms “ascer- 
tained merit’ and “meritorious acts,” 
and the commission did not by omis- 
sion indicate the intent not to pro- 
mote on the basis of ascertained 
merit. Uhte v. Rosenthal, 37 Cal. A. 
ALG A174 Pi ese (2) A member of 
the department could not complain 
that the commissioners required, as 
prerequisite to promotion, that a 
claim of meritorious acts in writing 
be filed. and verified by the chief 
of police, since it was proper. for 
the board to investigate acts of po- 
licemen seeking promotion, since the 
State Civil Service Act, directing the 
state civil service commission to keep 
record of the efficiency of employees, 
does not apply to municipal police 


departments. Uhte v. Rosenthal, 
supra, 
[d] Record during probationary 


period.—The civil service commission 
should not, in determining the rating 
of a policeman after an examina- 
tion for promotion, consider the rec- 
ord of the policeman during his pro- 
bationary period, and deduct points 
for fines imposed during such period. 
Peo. v. Baker, 49 Misc. 148, 97 NYS 
453. But. see infra § 1328. 

[e] Effect of rating.—The mere 
fact that a police captain of, the 
city of New York is rated higher un- 
der the civil service rules than other 
applicants for promotion does not in 
and of itself entitle him to priority 
of appointment. Hodgins v, Bing- 


ham, 141 App. Div. 514, 126 NYS 
69. Peo. v. Neville, 58 Mise. 279, 


109 NYS 640. 

[a] Construction of rules as to 
notice.—Peo. v. Neville, 58 Misc. 279, 
109 NYS 640. 

Construction of statutes see Stat- 
utes [386 Cyc 1102]. See also supra 
§§ 983-991. 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number, 


§§ 1328-1334] 


provided by the charter.”° Under some statutes 
and charter provisions civil service commissioners 
are permitted to strike names of candidates for pro- 
motion from the register after they have remained 
thereon for a certain period.7! An appointment 
for promotion made from a list of certified names 
after the certification became void because no ap- 
pointment was made within a specified time is in- 
valid;*? and appointments made on the day before 
the statutory life of the eligible list for promotion 
expired, in anticipation that vacancies would occur 
thereafter, have been held void, although there was 
no eligible list when the vatancies actually oc- 
eurred.*? 

[§ 1329] (c) Preference to Veterans."* Consti- 
tutional® and statutory provisions*® requiring pref- 
erence to be given veterans in making promotional 
appointments from the eligible list are applicable 
to promotions in the police. department where such 
promotions are governed by civil service rules.’? 
Such a requirement is not operative as to one who 
in a competitive examination receives a rating which 
renders him ineligible to be placed on the lst.*8 


The preference can be given on lists of examina- 


tions already taken when the statute becomes effec- 
tive, such a construction not being retroactive in 
effect.7® A statute giving preference in police pro- 
motions to World War veterans violates the con- 
stitutional provision against preference except to 
Civil War veterans.8° Under a provision requiring 
the transfer of a veteran to another position where 
his position is abolished, where an honorably dis- 
charged naval veteran was demoted from police lieu- 
tenant because the position was abolished, and there- 
after one of the remaining lieutenants was promoted | 
to captain, he was entitled to be appointed to fill’ 
the vacaney.*+ 

[§ 1330] (d) Special Acts of Here. Power 
conferred on a police board to promote a member 
of the police force for special acts of heroism, and 
his right to receive such promotion, is unaffected by 
any constitutional or statutory provision regulating 


70. O’Connor y. New, York, 178 74. See also supra § 992.. 
App. Div. 550, 165 NYS 625 [aff] 75. 
224 Ne aXe 644 mem, 121 NE 881]|and supra § 992. ATE 
mem]. But see Peo. v. McAdoo, 110 76. See statutory provisions; 
App. Div. 740, 96 NYS 445 [aff 184] supra § 992. 
Nin Wi. sb baamem,. 977+ NE d193:emem 4 i E 
(decided before the enactment of the 78. Allaire v. Knox, 
charter provision referred to and] 29, 70 NYS 845 [aff 168 N. 


holding otherwise). 

71. See statutory provisions; and 
Dihte, Vv... Rosenthal,. 37 Cal; ‘A. 519, 
174 P 83; Peo. v. Chicago, 226 Ill. A. 
409. 

72. Hartigan v. Civil Serv. Comrs., 
252 Mass. 323, 147 NE 841; Brown 
v. Craig, 209 App. Div. 11, 203 NYS 


79. 
212) Pi 9 


81. 
$2. Peo. vv. 
[a] Refusal of board to make new | v. 
certification.—(1) As no statute fixes 
‘the time within which an eligible 
list shall be prepared by the depart- | 1404]; Peo. 
ment of civil service and registra- | 477, 62 NYS 940. 
tion for the position of police ser- 83. 


Cukor, 


Vino Ds 
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promotions under the civil service, and providing 
for a competitive examination when practical.8* 
Under a rule confining rating for service to service 
in the grade from which promotion is sought, a po- 
liceman, promoted from patrolman to roundsman for 
an act of heroism, is not entitled, on a civil service 
examination for further promotion, to credit for 
such act.*8 

[§ 1331] (e) Qualification. It has been held that 
a police officer who has taken the oath on joining 
the force need not again take the oath on being pro- 
moted.*4 

[§ 1332] (f) Effect of Promotion. A municipal 
civil service commission, haying once determined 
that a policeman is eligible for promotion, is with- 
out power, after his promotion is made by competi- 
tive examination, subsequently to reverse its de- 
cision,*® and a subsequent board is bound by such 
former action.*® It has been held that the action 
of police commissioners, in promoting a police offi- 
cer from patrolman to detective sergeant, and his 


actual service in such new position, constituted him 
a de facto officer in his new position, although he 
was ineligible because he had not been promoted 
on the recommendation of his superior for merit.§* 

[§ 1333] (g) Change of Duties or Special Assign- 
ment. The change of duties of a member of the 
police force or his transfer is not necessarily a 
promotion,®® nor, as a general rule, does it deprive 
him of any benefits to which he is entitled as such 
member.*® The special or temporary assignment of 
a police officer to perform the duties of an office 
carrying with it a higher salary is not a promo- 
tion,®® and is revocable at any time.®4 

[§ 1334] (9) Authority, Duties, and Liabilities®? 
—(a) Authority and Powers. <A police system being 
a subject of state legislation,®? the legislature may 
define the powers and duties of police officers, and 
having done so powers inconsistent therewith can- 
not be conferred upon them by charter or ordi- 
' nance.®* The powers so conferred usually include 


See constitutional provisions; 


See cases infra this’ section. 


mem, 61 NE 1127 mem]. 
Jones v. O’Toole, 190 Cal. 252, 


80. Barthelmess _ v. 
N. Y. 435, 182 NE 140, 16 ALR 1404. 
Tierney v. 
Div. 401, 204 NYS 836. 
Knox, 
788 60 NE 17, 54 LRA 589; Barthelmess 
194 App. Div. 
NYS 191 [rev on other 
N. 132 NE 140, 
v. Knox, 


Peo. v. Baker, 124 App. Div. 


243" Nee. 151, 0153 Nw 815" Peon ve 
Girvin, 227 N. Y. 392, 125 NE 587; 
Peo. v. Bingham, 130 "ADD. Div. 118, 
114 NYS 707; Peo. v. Bingham, 130 
App. Div. 112, 114 NYS 702 [aff 196 
N. Y. 519 mem, 89 NE 1109 mem]; 
Barlow v. Craig, 122 Misc. 518, 204 
NYS 245 [aff 209 App. Div. 89, 204 
Stl Bs apt]; Roddy v. McLaughlin, 219 

[a] « arte applied to temporary as- 
signment of: (1) Lieutenant as su- 
perintendent of police department 
buildings. Barlow v. Craig, 209 App. 
Div. 89, 204 NYS 451 [aff 122° Mise. 
518, 204 NYS 245]. (2) Patrolman 
as detective sergeant. Peo. v. Gir- 
vin, 227 N. Y. 392, 125 NE 587. (3) 
Patrolman assigned to telegraph bu- 
reau. Peo. v. Bingham, 130 App. 
Div. 118, 114 NYS 707; Peo. v. Bing- 
hany, £30 App. Dive W127 114 pee 
702 [aff 196 N. Y. 519 mem, 89 NE 


and 


62 App. Div. 
Y. 642 


Cukor, 231 
209 App. 
Y. 444, 


Wynne, 
166 N. 


859, 185 
grounds 231 
16 ALR 
48 App. Div. 


geant, after requisition, department] 565, 108 NYS 969. 1109 mem]. Reds 

was not guilty of bad faith in re- 84. Peo. v. Bailey, 30 Cal. A. 581, 91. Peo. v. Girvin, 227 N. Y. 392, 
fusal to act with such celerity that] 158 P 1036. 125 NE 587; Barlow v. Craig, 122 
the mayor on the eve of leaving 85. State v. Keefer, 3 Oh. A. 426,|/ Misc. 518, 204 NYS _ 245 [aff 209 App. 
office could fill the vacancy with| 20 Oh. Cir. Ct. N. S. 366, 36 Oh. Cir.| Div. 89, 204 NYS 451]; Roddy v. Mc- 
one whom he had failed earlier to| Ct. 204. Laughlin, 219 NYS 393. 

appoint, and whom his’ successor 86. State v. Keefer, supra. 92. Powers, duties, and liabilities 
might disapprove for the position. 87. Hansen v. Van Winkle, 76 of: 

Hartigan v. Civil Serv. Comrs., 252]/N. J. L. 448, 69 A 1011. Departmental officers generally see 
Mass. 323, 147 NE 84. (2) In 88. Peo. v. Chicago, 226 Ill. A. 409. supra § 4, 

such a case a reappointment after [a] Assignment of detective ser-| Officers generally see supra §§ 1186— 
the department of civil service and|geants to duty as desk and patrol 121125 


Peo. 93. 


registration refused to make a new 
certification is also invalid. Hartigan 
v. Civil Serv. Comrs., supra. 

73. Brown v. ph Bade 209. App. Div. 
11, 203 NYS 788 


[43 C. J.—49] 


sergeants is not a promotion. 
v. Chicago, 226 Ill. A. 409. 
89. Peo. v. Chicago, supra. 
90. Leonard v. Fagen, 76 N. J. L. 
431, 69 A 980; Schieffelin v. O’Brien, 


See supra. §§ 288, 98414, 1251. 
See also Constitutional Law § 366. 

94. Com. v. Hastings, 9 Metc. 
(Mass.) 259; State v. Stubie, 194 Mo. 
14, 92 SW 191, 
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all the powers of constables at common law,°> ex- 
cept the power of serving civil process.*® 
Unlawful exercise of authority; injunction.” 
lice officers must exercise their authority in a law- 
ful manner,®® and any conduct on their part amount- 
ing to a trespass and tending to the irreparable in- 
jury of the party aggrieved will be restrained by 


95. Doering v. State, 49 Ind. 56, 
19 AmR 669; Joyce v. Parkhurst, LSA 
Mass. 243, 22 NE _ 899; Com. 
Hastings, 3 Mete. (Mass.) "259; Buieg 
v. Erben, 40 N. Y. 463. 

[a] Preventing commission of 
misdemeanor.—Pool selling being un- 
der the statute a misdemeanor, one 
having admitted to.policemen that 
he was conducting a certain place 
as a poolroom, and that he was go- 
ing to open and use it that day for 
pool selling, and having then 
started to enter it with another after 
beckoning still others to follow, the 
officers had the right, and it was 
their duty, to accompany him into 
his premises, to prevent the pool 


selling. Peo. v. Frank, 73 Misc. 1, 
130 NYS 807. 
[b] Stopping person.—Although a 


person has committed no crime mak- 
ing him subject to arrest, if he 
is called upon to stop, by a police- 
man, he should do so if he knows 
that it is an officer calling to him. 


Peo. v. Guadagnino, 233 N. Y. 344, 
135 NE 594. 
[ec] Questioning prisoner. — In- 


structions that police officers had a 
right to question a boy, whom they 
had arrested, concerning the where- 
abouts of stolen property, and his 
guilt or innocence, that he had a 
right to answer such questions if he 
chose, and that the officers would 
incur no liability, correctly state the 
law. Usher v. Severance, 86 Vt, 523, 
86 A 741. 

[d] Policemen for Brooklyn 
Bridge.—Policemen:appointed by the 
trustees of the New York and 
Brooklyn Bridge in pursuance of a 
statute are vested with all the 
powers of policemen of the cities of 
New York and Brooklyn. Woodhull 
babe York, 150 N. Y. 450, 44 NE 
Ai 

[e] Special policeman.—(1) The 
appointment of a special policeman, 
without any limitation as to the 
time or place, gives him all the 
powers of a police officer throughout 
the city. Joyce v. Parkhurst, 150 
Mass. 243, 22 NE 899. (2) If his 
power is limited to a part of the 
city, as a theater, it is not limited 
to the space within the walls of the 
theater, but extends to the environs, 
so far as the special vigilance of 


an officer may be required to keep) 
the peace and preserve order among. 


persons frequenting the theater, or| 
carrying others to and from it, or 
supplying refreshments, and also to 
shops, stalls, and stands kept in 
the vicinity for the purpose of 
supplying refreshments, Com. awk 


Hastings, 9 Metc. (Mass.) 259. 

[f] Presumption of authority.— 
When it is shown that a policeman 
has been duly appointed by the 
proper authority of a city, whose 
charter confers on the common coun- 
cil the power to establish, organize, 
and maintain a city watch, and pre- 
scribe the duties thereof, and to reg- 
ulate the general police of a city, 
it will be presumed, in the absence 
of evidence as to the power given 
to such policemen by the city ordi- 
nances, that he possesses the ordi- 
nary powers of peace officers at com- 


mon law. -Doering y. State, 49 Ind. 
56, 19 AmR 669. 
{g] Limitation of power by ordi- 


nance.—By the city ordinances, the 
commissaries of the marketg are au- 
thorized to have’ disturbers of the 
public peace arrested. The arrest 
of an individual by a _ policeman, 
therefore, on the charge of taking 
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Po- 


criminal law.t 
eral.’ 


possession of another’s stall in a 
miarket, without his permission, is 
unlawful, unless ordered by the com- 
missary. Tujacque v. Weisheimer, 
15 La, Ann. 276. 

Authority to make arrest generally 
see Arrest §§ 8-55. 


96. Com. v. Hastings, 9 ie 3 
tgnty 259; Burns v. Erben, 40 N. 

63. 

97. liability see infra § 1335. 


98. Cal.—Pon v. Wittman, 147 Cal. 


280, 81 P 984, 2 LRANS 683. 
D. C.— Barnes v. District of Co- 
aes 24 App. 458. 
hea .—Cairo v. Sheehan, 173 Ill. A. 
Ind.—Vaughtman v. Waterloo, 14 
Ind. A. 649, 43 NE 476. 
Iowa.—Scott v. t91 


Feilschmidt, 
Iowa 347, 182 NW_ 382. 
Kan. —Topeka v. Boutwell, 53 Kan. 
20, 35 P 819, 27 LRA 593. 
Ky.—Indemnity Ins. Co. v. Bonta, 
217 -Ky. 265, 289: SW. 2381. 
Md.—Downs v. Swann, 111 Md. 53, 
roan 653, 184 AmSR 586, 23 LRANS 


Minn.—Haack v. Coughlan, 134 
Minn. 78, 158 NW 908. 

Miss.—Letow v. U. S. Fidelity, 
ete., Co., 120 Miss. 763, 83 S 81. 

Mo.—Rodgers Vv. Schroeder, (A.) 
287 SW 861. 


N. Y.—Colby v. Bingham, 62 Misc. 
396, /116 NYS +705. 

Okl.—Lawton vy. Harkins, 34 Okl. 
545, 126° PP 727, 42: DRANS 69. 

Or.—Askay v. Maloney, 92 Or. 566, 
179 P 899. 

Philippine.—U. S. v. Panaligan, 14 
Philippine 46. 

Wash.—Weber v. Doust, 81 Wash. 


one 143 P 148, 84 Wash. 330, 146 P 
3. 
[a] Violating rights of property 


and liberty.—(1) The right of a po- 
lice officer to prevent violations of 
all laws, arrest offenders, and inspect 
houses of ill fame, and repress all 
disorderly conduct therein, does not 
clothe him with authority to vio- 
late rights of property and liberty, 
and where he does so he is a com- 
mon trespasser. Colby v. Bingham, 
62 Mise. 396, 116 NYS 705. (2) 
A charter provision requiring police 
officers to observe and inspect all 
places of public amusement, all 
places of business having excise or 
other license to carry on any busi- 
ness, all gambling houses, and to 
repress and restrain unlawful or dis- 
orderly conduct or practices therein, 
does not authorize a policeman to 
enter on _ private premises, where 
he believes gambling is carried on, 
forcibly and against the opposition 
of the inmates, and without a war- 
for the arrest’ of anyone 
Peo. Brinker, 140 NYS 


[b] Enforcing regulation as to 
placing vehicle.—The authority in en- 
forcing a regulation requiring the 
driver of a public vehicle to place 
it wherever required by a policeman 
depends upon the question whether 
his interference is’reasonably neces- 
sary or important to prevent the oc- 
curence of some one of the mischiefs 
which the regulation is intended to 


Vv. 


remedy. Barnes v.*District of Co- 
lumbia, 24 App. (D. C.) 458. 
{c] Retaking prisoner.—(1) City 


detectives, in retaking in the street 
a thief who had escaped from their 
custody, were under duty to act with 
reasonable prudence to avoid injury 
to innocent persons, and should have 
used more caution in firing upon the 
thief with pistols than if merely 


[§§ 1334-1335 


injunction;®® but this right is subject to the limi- 
tations imposed by the general rule that equity will 
not interfere to prevent the enforcement of the 


[§ 1335] (b) Duties and Liabilities—aa. In Gen- 
The duties of policemen are prescribed by 
law or the rules of the department.? 


grappling with him. Askay vy. Ma- 
loneyg4 92: + Orin 666..2°R09 CPie8S95 aie) 
Under Lord L. §§ 1760, 1909, city 
detectives, who had properly arrested 
without warrant one who had stolen 
a watch, were in the proper per- 
formance of their duty when they 
shot at the thief on his escape to 


prevent his getting away. Askay v. 
Maloney, supra. 
[ad] Under The British Columbia 


Code, where a person is charged with 
certain offenses, an officer asking ac- 
cused for an account of herself 
should first disclose the fact that 
he is a police officer and then ask 
for the account. Rex v. Regan, 14 


BeCralZ: 

99. Hagan v. McAdoo, 113 App. 
Div. 506, 99 NYS 255; McGorie v. 
McAdoo, 113 App. Div. 271, 99 NYS 
47; Burns v. McAdoo, 113 App. Div. 
165, 99 NYS 51; Fairmont Athletic 
Club v. Bingham, 61 Mise. 419, 113 
NYS 905. 

[a] Occupation of alleged sus- 
pected premises.—An injunction will 
lie to restrain a police captain from 
permanently posting officers upon pri- 
vate premises and driving off cus- 
tomers by threats of raiding. Hale 
v. Burns, 44 Mise. 1, 89 NYS 711 [aff 
101 App. Div. 101, 91 NYS» 929]; Cul- 
len v. Bourke, 93 NYS 1085. 

1. Pon 'v. Wittman, 147° Cal. 280, 
81 P 984, 2 LRANS 683; Devlin v. 
McAdoo, 116 App. Div. 224, 101 NYS) 
546; Weiss v. Herlihy, 23 App. Div. 


608, 49 NYS. 81. 
[a] Relief denied.—(1) Equity 
will not intervene to restrain the 


police authorities from stationing of- 
ficers outside a place having a liquor 
tax certificate when the place is sus- 
pected of being conducted as a dis- 
orderly house, and from warning per- 
sons from entering the place. De- 
laney-v."' Flood, 183) NU Ye™-328- . 76 
NE 209, 111 AmSR 759, 2 LRANS 678, 
5 AnnCas 480. (2) If one suffers the 
premises in his control to be used 
as a general passageway from a 
main thoroughfare to houses of 
prostitution” within the general in- 
closure in which his business is es- 
tablished, or locates his business 
upon a passageway which is in gen- 
eral use aS a means of entrance 
to his business, or to houses of 
prostitution situated within a com- 
mon inclosure, he is not entitled to 
have a court hamper or restrain by 
injunction the action of the police 
authorities, peaceably taken in their 
endeavor to suppress houses of ill 
fame within such ineclosure, and to 
which this passageway is ‘the sole 
public entrance. Pon v. Wittman, 147 
Cal. 280, 81 P 984, 2 LRANS 683. 

Injunction against enforcement of 
criminal law generally see Injunc-, 
tions §§ 448-4504. 

2. See cases infra this note. 

[a] Aiding in procurement of di- 
vorces.—It is no part of the duty 
of the police force of any city’ to 
aid in the procurement of divorces, 
although it should respond to a rea- 
sonable call to find evidence of the 
commission of the crime of adultery, 
which may indirectly give assistance 
to the divorce proceeding. Atty.- 
Gen, v. Tufts, 239 Mass. 458, 131 NE 
573, 132 NE 322, 17° ALR 274: 

[b] Prevention of crime.—(1) Un- 
der the provisions of the Greater 
New York Charter, police officers are 
charged with the duty of prevent- 
ing commission of crime. Peo. v. 
Frank, 73 Mise. 1, 130 NYS 807. (2) 
The purpose of the law is that peace 
officers shall do everything neces- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 1335-1336] 


Hours of work. 


except in cases of emergency,° 


an hour seven times-a year.’ 
Personal liability.’ 


Policemen working in three 
shifts of eight hours each, except in cases of emer- 
gency, are not required to labor in excess of the 
time allowed by an eight hour law. 
requirements of a statute providing for three shifts 
and limiting the hours of active and reserve duty, 
must be complied 
with, such a statute does not relieve a policeman 
of all duties at other times,® as one to drill, pur- 
suant to a requirement of the department for drill 


Since policemen must exer- 
cise their authority in a lawful manner,® they may 
be required to answer for damages for abuse of 
authority,’® or for injuries resulting from their neg- 
ligence while in the performance of their duties,!* 
or for unnecessary cruelties and indignities in- 
flieted by them on prisoners in their charge.'* 
officer in charge of a squad of policemen is not 
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While the 


eral. 


of a statute.'9 


An 


liable for their acts which were not directed by, or 


sary to prevent, suppress, and punish 
crime. Ex p. Preston, 72 Tex. Cr. 
ti AGL IS W 115. 

tel Reporting defects in streets.— 
It is competent for a city to re- 
quire policemen to remedy or report 
defects in streets under its charter, 
authorizing it to prescribe in detail 
the duties of policemen, although 
its charter also provides for a board 
of street commissioners, who are 
charged with the duty of remedy- 
ing defects in streets. Cummings v. 
Martftordresnd') Conn.) 125,.°33 7A 9167 
See generally infra § 1831. 

[d] Reporting suspicious places. 
—(1) A rule requiring police cap- 
tains to transmit monthly reports of 
the location of suspicious places 
vests in such captains a discretion 
in determining what is a suspicious 
place, which discretion must be ex- 
ercised with regard to evidence. Peo. 
v. Greene, 92 App. Div. 2438, 87 NYS 
172. (2) An order of the superin- 
tendent of police that no more re- 
ports should be made “of reputed or 
alleged” disorderly houses, without 
competent evidence of their dis- 
orderly character, does not justify a 
police captain in reporting that there 
are no disorderly houses in his pre- 
einet, when he has ground for sus- 


pecting that certain houses. are 
disorderly. Peo. v. Roosevelt, 16 
App. Div. 364, 44 NYS 1003 [aff 
155 ne Y. 662 mem, 49 NE 1102 
mem] 

[e] Reporting violation of pro- 


hibition laws.—(1) The opinion of 
the county attorney as to the im- 
portance of the violations of the 
prohibitory liquor law discussed with 
him by a city marshal or other po- 
lice officer is not a lawful guide to 
a discharge of the duty imposed on 
the officer by Gen. St. (1901) § 2462, 
requiring him to report any viola- 
tion of the prohibitory liquor law 
to the county attorney, nor can the 
officer and the attorney agree upon 
any policy which will displace the 
statute. State v. Bowden, 80 Kan. 
49, 101 P 654. (2) The purpose of 
the statute is the efficient suppres- 
sion and certain punishment of crime, 
and to accomplish this purpose the 
county attorney must be notified as 
soon as the due discharge of the 
officer’s duty will permit. State 
v. Bowden, supra. (3) The fact 
that violations may be termed 
“migratory’’ does not excuse a 
failure by the officer to notify the 
county attorney. State vy. Bowden, 
supra. 

{f] Other duties.—(1) Assisting 
segregation and conveyance of 
S. v. Gimenea, 24 Philip- 
(2) Enforcing speed regu- 
and arresting violators 
thereof. Heath v. Seattle Taxicab 
Comoe Washer tiie Lo les 840,47 ' Co) 
If a patrolman has _ information 
which he deems reliable that a 


in 
lepers. U. 
pine 464, 
lations 


serious crime has been committed, 
it is his duty to apprehend the 
criminal, or, if he cannot do so him- 
self, to communicate with some other 
officer who can. Peo. v. McAdoo, 117 
App. Div. 438, 102 NYS 656. 

{g] A special policeman commis- 
sioned by a city but employed to 
guard property of private  indi- 
viduals, who pay him for his serv- 
ices, is not subject to the perform- 
ance of general duties of a policeman 
in the ordinary sense of the term, 
and it is not his duty to observe 
or remove obstructions from _ the 
sidewalk. Klopfer v. District of Co- 
lumbia, 25"App. (D.°C)-4f. 

{h] Policemen for Brooklyn 
Bridge.—The duties of policemen ap- 
pointed by the trustees of the New 
York and Brooklyn Bridge in pur- 
suance of statute are of a public 
character designed for the protection 
of the people and the execution of 
the laws of the state. Woodhill v. 


ae York, 150 N. Y. 450, 44 NE 
10 
[i] “On duty” as equivalent to 


“on active duty.”—While, by the 
rules of the department, police of- 
ficers may “be deemed always on 
duty,” they are liable to arrest and 
to be served with subpcenas at any 
time when they are not actually on 
duty. Hart v. Kennedy, 39 Barb. 
(N. Y.) 186 [aff 14 AbbPr 432, 23 
HowPr 417]. 

Power to make arrest: 
On warrant see Arrest §§ 9-22. 
Without warrant see Arrest §§ 33- 

35. 
3. See generally Master and Serv- 

§ 39) 40. 

4. Shaped v. Weinberger, 69 Or. 331, 
iP) 859; 

2 See statutory provisions. 

Peo. v. Waldo, 212 N. Y. 348, 

108° NE 116 [rearg den 212 N. Y. 610 
mem, 106 NE 1040 mem]. 

7. Peo. v. Waldo, supra. 


8. On official bond see _ infra 
§§ 1336-1339. 
9. See supra § 13384. 


Jil. Cairo v. Sheehan, 173 Ill. 
A. 464 


Iowa.—Scott v. Feilschmidt, 191 
Iowa 3847, 182 NW 382. 
Ky.—Indemnity Ins, Co. vy. -Bonta, 
217 Ky. 265, 289 SW 281. 
Minn.—Haack v. Coughlan, 134 
Minn. 78, 158 NW 908. 
Miss.—Letow v. U. S. Fidelity, 
etce., Co., 120 Miss. 768, 83 S 81. 
Okl.—Lawton v. Harkins, 34 Okl. 
545, 126 P 727, 729, 42 LRANS 69 [cit 


Cyc]. 

Wash.—Weber v. Doust, 81 Wash. 
668, 143 P 148. 

11. Fidelity, etc., Co. v. Boehn- 
lein, 202 Ky. 601, 260 SW 353; Man- 
waring v. Geisler, 191 Ky. 532, 230 
SW 918; Askay v. Maloney, 93 Or. 


566, 179: P* 899; Lester v. ‘Trail, 85 


W. Va. 386, 101 SE 732. 


[a] “for instance, officer 


an 


participated in, by him.'% 
where two police officers were shooting after an 
escaping prisoner, one of them was not lable for 
the negligent act of the other in accidentally shoot- 
ing a third person.* . 

[§ 1336] bb. Liability on Bond!*—(aa) In Gen- 
While it has been held that a person aggrieved 
by the official misconduct of a policeman cannot 
maintain an action on his official bond in the ab- 
sence of a statute conferring that right'® or of a 
provision in the bond showing the bond to be for 
the benefit of any person aggrieved,'’ the general 
rule is that an individual injured by a polideman’s 
failure to perform his duties as required by a con- 
dition in the bond can maintain an action thereon;}8 
and the right exists in many jurisdictions by virtue 
In some jurisdictions it has been 
held that a person injured by the breach of the con- 
ditions of a policeman’s bond ean bring an action 
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It has been held that, 


whose duty it is to make an arrest 
of one charged with felony may use 
such force and means as will pre- 
vent the escape of the prisoner, even 
to shooting and wounding him, but 
if in shooting at a fleeing prisoner 
a police officer should wound an- 
other on a public street where peo- 
ple are generally congregated and 
expected to be, the officer would not 
be exonerated from civil liability be- 
cause he had a right to shoot to 
stop the prisoner, for it was his 
duty to so perform the functions 
of his office as not to injure another, 
and in shooting into a crowd or 
along a public thoroughfare where 
people were wont to travel in large 
numbers, he would be guilty of such 
failure to exercise reasonable care 
as would render him civilly liable for 
the wrong, even though he was jus- 


tified in firing at the prisoner.” Man- 
waring v. Geisler, 191 Ky. 532, 534, 
230 SW 918. 

12. Topeka v. Boutwell, 53 Kan. 


20, 85 P 819, 27 LARA 5938; Indemnity 
Ins. Co. ‘v. Bonta, 217 Ky. 265, 289 
SW 231; Downs v. Swann, 111 Md. 


53, 73 A658, 134 AmSR 586, 23 
LRANS 739. 
[a] Dependent on nature of au- 


thority.—A policeman is liable for 
any wrong done while arresting 
plaintiff, whether the arrest was law- 
ful and he was acting under color 
of official duty, or whether he was 
acting in his individual capacity. In- 
demnity Ins. Co. v. Bonta, 217 Ky. 
265, 289 SW 231. 

13. Michel v. Smith, 188 Cal. 199, 
205 P 118 (applied in favor of a 
sergeant in charge of draft evaders’ 
squad where an arrest was made by 
members of the squad). 

14. Anderson y. Maloney, 111 Or. 
84, 225 P 318. 

15. Liabilities on official bond of 
officers generally see supra §§ 1221— 
1241. ‘ 

Personal liability see supra § 1335. 

16. Sunter v. Fraser, 194 Cal. 337, 
228 P 660; Cushing v. Lichert, 79 
Nebr. 384, 112 NW 616; Carr v. Knox- 
ville, 144 Tenn. 4838, 234 SW 328, 
19 ALR 69; U. S. Fidelity, etce., Co. 
v. Crittenden, 62 Tex. Civ. A. 283, 
131 SW _ 232. 

[a] Rule applied in action for: 
(1) Unlawful shooting by officer 
while acting in his official capacity. 
Carr v. Knoxville, 144 Tenn, 488, 234 
Sw 328, 19 ALR 69. (2) False ar- 
rest and imprisonment. Sunter v. 
Fraser, 194 Cal. 337, 228 P 660. (38) 
Tort committed. Cushing vy. Lickert, 
79 Nebr. 384, 112 NW 616. 

17. Cushing v. Lickert, supra; 
Carr v. Knoxville, 144 Tenn, 4838, 234 


‘SW 328, 19 ALR 69; 'U. S. Fidelity, 


ete., Co. v. Crittenden, 62 Tex. Civ. 
A. 288, 131 SW 232. 

18. See text and notes infra this 
section; and § 1338. TF 

19. See statutory provisions, 
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in the name of the obligee,*° and that it must be so 
brought.?1. The surety on the bond of a policeman 
is only liable for the acts of the policeman during 
the term for which the latter was appointed.”* 

' Amount.?* Under a statute limiting the recovery 
against the surety on an officer’s bond to the amount 
‘of the penalty named therein,?* a surety on a police- 
man’s bond cannot be held Hable for an amount in 
excess of the penalty of the bond.?> Following the 
rule as to liability on bonds of officers generally,”® 
punitive damages are not allowable against the 
sureties on the bond of a police officer.** 

[§ 1337] (bb) Validity of Bond. Neither the 
principal nor the surety on the bond of a policeman 
can complain that the obligations of the bond are 
less than prescribed by the statute.2* Where the 
bond of a policeman contains, besides the condi- 
tions prescribed by statute, others imposing a 
burden in excess of those so required, the addi- 
tional conditions may be enforced as a common-law 
obligation if they are founded on a consideration 
deemed valuable in law,?® or, if the additional con- 
ditions are in violation of public policy and the 
statutes, they may be rejected as surplusage if sepa- 
rable from the conditions authorized and the rest 
of the bond may be sustained in the absence of a 
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statutory provision expressly or by implication 
making it void.2° Under the express terms of a 
statute*! conditions other than those required will 
be held binding.*? It has been held on the one hand 
that a complaint against a policeman and his surety 
must properly plead the legal necessity for the 
surety’s undertaking described,?* and on the other 
on a claim by defendants that the bond was not 
given in pursuance of an ordinance, that the burden 
of proof on such issue was on them, and not on 
plaintiff.** : 

[§ 1338] (cc) Particular Breaches. A policeman 
and his sureties are liable for a breach of the bond 
by reason of an unlawful arrest by the policeman,** 
but there is authority for the rule that his sure- 
ties are not liable for an arrest by him made wholly 
without authority.26 They are liable for injuries 
to an individual resulting from the negligent per- 
formance of his duties by the officer where the bond 
is conditioned for the faithful performance of his 
duties,?” or where it undertakes to indemnify against 
all trespasses committed by the officer against any 
person under the guise of his position for which he 
or the city may be held liable.** They are lable 
for an unlawful assault on a person arrested by 
the policeman,*® although it has been held that the 
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20. Lester v. Trail, 85 W. Va. 
386, 101 SE 732. 

21. See case infra this note. 

{a] Thus an action on the bond 
of a municipal police officer given 
as a condition precedent to carrying 
weapons conditioned as prescribed by 
the statute in which the municipal- 
ity, and not the state, is made the 
obligee, cannot be brought or main- 
tained in the name of the state, but 
must be brought in the name of the 
municipality as plaintiff, the com- 
mon-law rule applicable not having 
been modified or abrogated, and, if 
brought in the name of the state, a 
demurrer to the declaration should be 
sustained. State v. U. S. Fidelity, 
etc., Co., 85 W. Va. 720, 102 SE 683. 

22. Com. v. Hinson, 143 Ky. 428, 
136 SW 912, LRA1917B 139, AnnCas 
1912D 291 (applying the rule where 
a policeman appointed for a term of 
six months gave a bond and before 
the expiration of his term he was 
appointed for a second term), 


{ee See generally supra §§ 1240, 
24, See statutory provisions. 
25. Waddle y. Wilson, 164 Ky. 228, 


175 SW 382. 

[a] Liability in second action.— 
Where the surety on the bond of a 
policeman has already been sub- 
jected to a judgment for part of 
the penalty named in the bond, plain- 
tiff in a second action on the bond 
can hold the surety liable only for 
the balance of the bond. Waddle v. 
Wilson, 164 Ky. 228, 175 SW 382. 

[b] Under a former statute the 
surety on a policeman’s bond could 
be held liable for an amount in ex- 
cess of the penalty of the bond; but 
in such case he was liable for com- 
pensatory damages. only. U.suts; 
Fidelity, etc., Co. v. Milstead, 109 SW 
875, 33 KyL 186. 

26. See Officers [29 Cyc 1456]. 

27. Indemnity Ins. Co. v. Bonta, 
217 Ky. 265, 289 SW 231. 

28. Sauer v. Maryland Fidelity, 
etc., Co., 192 Ky. 758, 234 SW 434. 


29. Charleston v. Dawson, 85 W. 
Va. 353.,101 SE 728. 

30. Charleston v. Dawson, supra. 

31. See statutory provisions. 

32. Rice v.. Lavin, 199 Ky. 790, 
251 SW 990; Sauer v. Fidelity, etc., 
Co., 192 Ky. 758, 761, 234 SW 434 


(covenant that a policeman would 
“commit no trespasses under the 
guise of his office for which he or 
the city will be held liable’’). 


33. Askay v. Maloney, 92 Or. 566, 
LS P2899; 4 

34. Scott v. Feilschmidt, 191 Iowa 
347, 182 NW 382. 

35. Scott v. Feilschmidt, supra; 
Weber v. Doust, 81 Wash. 668, 143 
P 148, 84 Wash. 330, 146 P 623. 

[a] Thus an illegal arrest is a 
breach of a policeman’s bond condi- 
tioned to “faithfully and without op- 
pression discharge all duties required 
by law,’ and one injured by such a 
breach may sue on the bond. Scott 
v. Feilschmidt, 191 Iowa 347, 182 NW 


382. 

36. Taylor v. Shields, 183 Ky. 669, 
210 SW 168,.3 ALR 1619 [foll In- 
demnity Ins. Co. v. Bonta, 217 Ky. 


265, 289 SW 231). 

{a] For instance, where police of- 
ficers arrested plaintiff without a 
warrant and without a public of- 
fense having been committed in their 
presence by plaintiff, and, although 
acting in good faith, facts which they 
should have known and discovered 
showed that no arrest was justified, 
it was held that the sureties on their 
official bonds were not liable. New 
York Fidelity, ete., Co..v. White, 209 
Ky. 402, 272 SW 902. 

37. See cases infra this note. 

[a] Negligence as motorcycle po- 
liceman.—(1) A bond covering one’s 
duties as a policeman covered any- 
thing he did as. a motorcycle police- 
man, in view of the statute giving 
the board of public safety plenary 
power in assigning a policeman for 
duty to any department of the pub- 
lic service. New York Fidelity, etc., 
Co. v.. Boehnlein, 202 Ky. 601, 260 
SW 353. (2) A surety upon a police- 
man’s bond is liable for his neg- 
ligence in operating a motorcycle, 
although, the covenant is only that 
he “shall well and faithfully dis- 
charge” his duties as a policeman, 
where the policeman in driving the 
motorcycle was doing precisely what 
his duties required him to do. New 
York Fidelity, ete., Co. v. Boehnlein, 
supra. 

[b] A complaint against city de- 
tectives and their surety that the 
detectives “carelessly and  negli- 
gently, and without care or caution, 
disregarding the fact that said street 
intersection was a place where pas- 
sengers and people were likely to be,” 
shot at a thief to prevent his escape, 
properly charged negligence, the ad- 
verbs being a proper component of 
the allegation. Askay’ v. Maloney, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


92 Or. 566, 567, 179) PP 899. 

[c] Burden of proof.—On com- 
plaint against city detectives and 
their surety for having carelessly 
and negligently, disregarding the 
character of a street intersection as 
a place where people were likely to 
be, shot plaintiff’s decedent in an 
attempt to recapture the escaped 
thief, it was incumbent on plaintiff 
to prove occurrence of the mishap, 
and the alleged negligence of the 
detectives which brought it about. 
aakey v. Maloney, 92 Or. 566, 179 P 


_ [ad] Negligence held question for 
jury.—Askay v. Maloney, 92 Or. 566, 
HEIs 899: 

38. Manwaring v. Geisler, 191 Ky. 
532, 230 SW 918. 


[a] Negligence as ambulance 
driver.—(1) The statute providing 
that the commissioners shall es- 


pecially require policemen to _ per- 
form all duties required by ordi- 
nance did not make it necessary, in 
order to assign a policeman to the 
driving of an ambulance, that an or- 
dinance to that effect should be 
adopted, so that a bond given by 
the policeman covered any derelic- 
tion of duty in driving. Sauer v. 
Maryland Fidelity, ete., Co., 192 Ky. 
758, 234 SW 434. (2) Where a police- 
man had been assigned the duty of 
driving a police ambulance when he 
executed his bond, and surety had 
knowledge of his duties, he could 
not assert that he was in the per- 
formance of uncommon duties. 
Sauer v. Maryland Fidelity, ete., Co., 
supra, 

[b] Negligence as fireman. — 
Where plaintiff, alleged to have been 
injured by negligence of a _ police 
officer, sued on a bond given by 
the officer, who was required by the 
city to perform certain duties in the 
fire department in addition to his 
other duties, it was not incumbent 
on plaintiff to determine whether at 
the time of the accident the officer 
was doing more duty as a _ police- 
man than as a fireman, if he was 
performing any duty as a_ police- 
man. Manwaring y. Geisler, 191 Ky. 
532, 230 SW 918. 

[c] Instruction on last clear 
chance held improper.—Manwaring v. 
Geisler, 191 Ky. 532, 230 SW 918. 

39. See cases infra this note, 

[a] As breach of condition for 
faithful performance of duties.—‘‘If 
while making an arrest or while a 
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liability of the sureties only arises from the. im- 
proper performance of a duty imposed on the offi- 
cer;*° and consequently where the arrest by an 
officer was wholly without authority, the sureties 
are not liable for an assault committed by him on 
the person arrested.*! A policeman and his sureties 
are liable for the breach of a statutory bond condi- 
tioned to pay damages resulting from the unlawful 
or careless use of a pistol carried by the officer,‘ 
and it is immaterial whether or not he was engaged 
in the discharge of his official duty at the time of 


the injury.*$ 


[§ 1339] (dd) Joinder of Defendants and Sepa- 
rate Liability. Where the surety is lable for the 
wrongful acts of a policeman, the right to join the 
policeman and the surety in an action to enforce 
the liability under the official bond is apparently as- 
sumed,** and*some statutes expressly confer the 
right;*° but where the complaint shows on its face 
that there is an attempt to join an action for tort 


against the officer with one on the 


prisoner is in his custody as such 
policeman, he unlawfully assaults 
him that would be a breach of the 
condition that he should well and 
faithfully perform his duties. It is 
difficult to understand for whose 
benefit the condition was made if 
not for those whom he might un- 
lawfully assault while being ar- 
rested or while under arrest.” 
Cairo vy. Sheehan, 178 Ill. A. 464, 468. 
' [b] Declaration held to _ state 
cause of action.—Cairo v. Sheehan, 
173 Ill. A. 464. 

{e] Instructions held proper.— 
(1) Instruction limiting the force 
which the officer might use in re- 
pelling plaintiff's assault to what 
seemed to the officer to be neces- 


sary to repel it. Forestal v. Na- 
tional Suréty Co., 168 Ky. 552, 182 
Sw 614. (2) Instruction ignoring 


the right of the officer to use force 
to effect the arrest. Rice v. Lavin, 
199 Ky. 790, 251 SW _ 990. 

{d] Instruction held properly re- 
fused.—Abandonment of assault by 
plaintiff. Forestal v. National Surety 
Co., 168 Ky. 552, 182 SW 614. 

{e] Error in instruction held harm- 
less.—Forestal v. National Surety 
Co., 168 Ky. 552, 182 SW 614. 

{f] Questions for jury.—(1) In an 
action on the bond of a police officer, 
who shot plaintiff. and defended on 
the ground that he did so in self- 
defense, where the testimony was 
eonflicting, the issue of self-defense 
was for the jury. Forestal v. Na- 
tional Surety Co., 168 Ky. 552, 182 
Sw 614. (2) Where defendant failed 
to establish lawfulness of arrest set 
up in jurisdiction of assault, plain- 


tiff was entitled to peremptory in- 
struction. Letow v. U. S. Fidelity, 
etcs Coun £20 “Miss. 7635 /8i30-S." 8a: 


(3) In an action on a bond of a 
police officer for causing death, where 
there was no evidence that shooting 
by the officer was other than wrong- 
ful, ar tending to show it was ex- 
cusable or justifiable, a charge that 
the only question for jury was the 
amount of damageS was proper. 
Haack v. Coughlan, 134 Minn. 78, 158 
NW 908. (4) Evidence held suffi- 
cient to warrant refusal of a mo- 
tion for peremptory instruction for 
defendants on the ground that there 
was no proof that the principal was 
a policeman or that the bond was in 


force. Rice v. Lavin, 199 Ky. 790, 
251 SW_ 990. 
{g] Verdict for plaintiff held sup- 


ported by evidence.—Rice y. Lavin, 
199 Ky. 790, 251 SW 990. 

40. Taylor v. Shields, 183 Ky. 669, 
210 SW 168, 3 ALR 1619 [cit New 
York Fidelity, ete., Co. v. White, 209 
Ky. 402, 272 SW 902, and foll In- 
demnity Ins. Co. v. Bonta, 217 Ky. 
265, 289 SW 231]. 

41. Taylor v. Shields, supra. 
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liable.*® 


[48 C.a,] 773 


the surety, plaintiff can be compelled to elect be- 
tween the two causes of action.*® 
brought solely on the bond of a policeman for the 
use of one against whom a tort has been committed 
by the policeman, there can be no recovery against 
the policeman individually, where it is determined 
that the bond was executed simply to protect the 
Of course, the surety cannot be held lable 
for the torts of a policeman where the latter is not 


Where suit was 


[§ 1340] cc. Protection from Liability For Torts. 


The general doctrines of the law touching personal 


contract against 


42. Lester vy. Trail, -85 W. Va. 386, 
101 SE 732; Charleston v. Dawson, 
85) W.Va. 8535 LOUNSHA7 28. 

{a] Condition imposing liability 
for accidental injury.—A bond given 
by a city police officer pursuant to 
a statute conditioned to “pay all 
costs and damages accruing to any 
one by the accidental discharge... 
of any pistol or weapon’ which he 
may carry as such officer exceeds the 
requirement of the statute so far as 
it subjects him to liability for ac- 
cidental injury so inflicted, and the 
excess must be rejected as surplus- 
Charleston v. Dawson, 85 W. 


age. 
Va. 353, 101 SE 728. 

43. Lester v. Trail, 85 W. Va. 386, 
101 SE 732. 


44. See supra §§ 1336, 1338. 

45. See statutory provisions. 

fa] Joinder of several individuals 
with surety.—In an action against 
police detectives and their surety 
for death from accidental shooting 
of deceased as detectives were re- 
capturing an escaping prisoner, it 
was not error to refuse to require 
plaintiff to elect the officer who 
caused the injury, where it appeared 
that both officers were shooting. 
Askay v. Maloney, 85 Or. 333, 166 P 
29 


46. Askay v. Maloney, 92 Or. 566, 
DT IANPIRS 9 Oe 

[a] Rule applied.—Where the un- 
dertaking of a surety company was 
to “reimburse” a city for any loss 
sustained by reason of failure faith- 
fully to discharge their duties of 
city detectives named in an attached 
schedule, the responsibility of the 
surety was not concurrent, but col- 
lateral and successive, while that of 
detectives was primary; and where, 
in an action on such a bond against 
individual detectives and their surety 
to recover damages for the death of 
plaintiff's decedent by reason of the 
negligence of the detectives while in 
the performance of their duties, and 
it is not alleged in the pleadings that 
the detectives gave a bond, the plain- 
tiff can be required to elect between 
an action for tort or one on the 
contract, as the liability of the de- 
tectives can only be predicated on 
tort, and that of the surety can only 
be predicated on contract. Askay y. 
Maloney, 92 Or. 566, 179 P 899. 

47. Carr v. Knoxville, 144 Tenn. 
483, 234 SW 328, 19 ALR 69. 

4g. Forestal v. National 
Co., 168 Ky. 552, 182 SW 614. 


Surety 


49. See Torts [38 Cye 408]; and 
particular tort titles. ' 
50.. Vaughtman y. Waterloo, 14 


Ind. A. 649, 43 NE 476. 

[a] Protection from liability to 
third persons.—(1) Where a _ police 
officer is sued for false imprisonment 
for arresting plaintiff for violation 
of an ordinance, the municipality is 


hability for torts*® apply to a policeman, and the 
municipality may not indemnify him out of fines 
derived from violation of an ordinance for damages 
recovered against him for enforcing it.°° 

[§ 1341] dd. Criminal Liability. As in the case 
of other municipal officers,®+ police officers may be 
prosecuted criminally for neglect of their duties,®? 
for abuse of authority,°? or oppression.®4 
officer, whose office has a valid existence and who 


A police 


not liable for failure of its officers to 
make a defense to the same, pursuant 
to their promise so to do, so as to 
render it liable to the police officer on 
recovery of a default judgment 
against him. Vaughtman y. Water- 
loo, 14 Ind. A. 649, 43 NE 476. (2) 
The fact that an ordinance provided 
that the funds derived by way of 
fines for its violation should inure to 
the municipality does not enable the 
municipality lawfully to undertake 
to indemnify a police officer for any 
damages recovered against him for 
an attempt to enforce it. Vaught- 
man v. Waterloo, supra. 


51. See supra §§ 1242-1249, 
52. See cases infra this note. 
[a] Statute modified.—Act Con- 


demning Mun. Corp. § 240, approved 
March 6, 1905 (L. [1905] ec 129; Burns 
St. Annot. [1914] § 8894), providing 
for punishment of municipal officers 
for misconduct, modifies and excludes 
from Burns St. Annot, (1914) § 2389 
(Rey. St. [1881] § 2018), relating to 
punishment of any officer of state, its 
application to municipal officers, 
which include patrolmen. Gaughan 
v. State, 187 Ind. 334, 118 NE 565. 

[b] Failure to keep peace.— 
Pennewell v. State, 105 Ark. 32, 150 
Sw 114; State v. Flynn, 119 Mo. A. 
712, 94 SW 543. 

{c] Failure to suppress disorderly 
houses.—(1) State v. Boyd, 108 Mo. 
A. 518, 84 SW 191; Peo. v. Herlihy, 
66 App. Div: 534, 73 NYS 236 [aff 170 
N. Y. 584 mem, 63 NE 1120 mem}]. 
(2) On trial of a patrolman for fail- 
ing to suppress a disorderly house, 
a refusal to instruct that he would 
not be justified in making an arrest 
solely on the reputation of the house, 
and a failure to define, in reply to a 
question of the jury, under what cir- 
cumstances he would be entitled to 
make an arrest, is error. Peo. v. 
Glennon, 175 N. Y. 45, 67 NE 125, 
3% Mise. 1, %4) NYSe794ehait Ue Ap: 
Div. 643 mem, 79 NYS 1114 mem]. 

[d] Defenses.—Police officers were 
not guilty of nonfeasance in office in 
failing to arrest or cause to be 
arrested persons composing a riotous 
assembly, if they were not able to 
make the arrests, or did not know 
that the mob had assembled to lynch 


a prisoner, which was done. Penne- 
well v. State, 105 Ark. 32, 150 SW 
114. 

53. Kearney v. Laird, 164 Mo. A. 


406, 144 SW 904; U. S. v. Pabalan, 37 
Philippine 352, 354. k 

“While the law protects the police 
officer in the proper discharge of his 
duties, it must at the same time just 
as effectively protect the individual 
from the abuse of the police.” U.S. 
v. Pabalan, supra. 

54. See case infra this note. 

{a] Particular acts constituting 
oppression.—(1) Unlawful arrest, as, 
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assumed the duties and discharged the powers and 
functions of the office, will not be permitted to 
deny his responsibility while so acting on the ground 
that he was not legally elected or appointed to the 


office.®> 


{§ 1342] ee. Punishment by Police Boards, Com- 
missioners, or Similar Tribunals.** 
sioners or similar bodies ordinarily have the power 
to punish or discipline members of the police force 
This power may 
be expressly given by statute,°® or may be implied 
from authority conferred to make necessary rules 
and regulations for the government and discipline 
of the force.6® A policeman who has been dismissed 
cannot, pending a revocation of the order of dis- 
charge, be held amenable to a charge of neglect of 


for breach or neglect of duty.®” 


duty.°° 
Trial and judgment. 


sault and battery during raid. Peo. 
v. Flynn, 58 Misc. 621, 111 NYS 1065, 
22 N. Y. Cr. 333. (2) A police officer 
is guilty of oppression under Pen. 
Code § 556, where he enters a saloon, 
and, without any justification, points 
& pistol at a woman who is there, 
detains her against her will and com- 
mits acts whereby she is injured. 
Peo. v. Flynn, supra. 

55. Peo. v. McCann, 247 Ill. 130, 
93 NE 100, 20 AnnCas 496. 

56. Cross references: 

Power of police commissioners to 
punish for contempt see Contempt 
63. 
Reduction in rank see infra § 1383, 
Removal see infra § 1344 et seq. 
Suspension see infra § 1381. } 

57. See cases infra this section. 
[a] Special assignment.—(1) 
sergeant, acting as a captain, is as 
much responsible for a neglect of 
duty as captain as though he were 
such an officer. Peo. v. Greene, 104 
App. Div. 496, 93 NYS 720 [aff 184 
N. Y. 565 mem, 76 NE 1103 mem]; 
Peo. v. Greene, 91 App. Div. 58, 86 
NYS 322 [aff 178 N. Y. 617 mem, 70 
NE 1106 mem]. (2) Ignorance of 
the rules while acting under a spe- 
cial assignment is an excuse, the 
sufficiency of which is to be deter- 
mined by the police commissioner be- 
fore whom he is tried for such viola- 

tion. Peo. v. Greene, supra. 

{b] Using disrespectful language. 
—A roundsman is the superior officer 
of patrolmen, within the rule pro- 
hibiting the latter from using disre- 
spectful language to the superior offi- 
Peo. v. Moss, 38 App. Div. 630, 


cers. 
56 NYS 1032 [aff 34 App. Div. 475, 54 
NYS 262]. . 

{c] Justification.—A police officer 


failing to execute a warrant for the 
arrest of a person for a crime therein 
charged cannot justify absolutely by 
showing that the magistrate issuing 
the warrant orally requested him not 
to serve it, although such a defense 
may be considered in mitigation. Peo. 
v. McAdoo, 98 App. Div. 190, 90 NYS 


669. 

[d] Sufficiency of patrol by ser- 
geant.—A sergeant of police, who 
was conceded to have faithfully 
patroled his precinct, could not be 
convicted of a neglect of duty merely 
because certain patrolmen in his pre- 
cinct were absent from their posts 
without his knowledge. Peo. ivi 
Waldo, 156 App. Div. 244, 141 NYS 
269. 

58. See statutory provisions. 

{a] Delegation of power.—Where 
the power of trial and the right to 
punish policemen is exclusively given 
to the director of public safe1y by 
statute, he cannot confer that power 
on the chief of police and the latter 
has no authority to impose a fine. 
State v. Kohler, 11 OhNPNS 497. 

{b] Absence without leave.—Un- 
der a law prescribing the punishment 
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the time of trial must be given.*! 
to the validity of a judgment or determination im- 
posing a fine on a policeman that it shows the officer 
to be guilty of some breach of duty for which he 
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Tt is essential 


can be punished ;°? on the other hand, formality is 


Police commis- 


not an essential to such a judgment, and it is suffi- 
cient where it shows that there was a trial on a 
specified charge, a plea and finding, and a sentence.*? 
The discretion of a police commissioner or similar 
tribunal in imposing a fine is not subject to judi- 
cial review unless an abuse of discretion is shown.*4 

Recovery back of fine illegally imposed. Where 
a fine is illegally imposed and paid, such payment 
is voluntary and cannot be recovered back.* 

[§ 1343] (10) Term of Office.** The term of office 
of policemen may be and is often fixed by stat- 


ute,°? and when so fixed it cannot be changed by 


The prescribed notice of 


of a police officer ‘for absence from 
duty without leave,’ a fine imposed 
by the board of police on an officer 
for being ‘absent from duty” is 
illegal. Peo. v. Board of Police, 40 
Barb. 626, 16 AbbPr 473, 26 HowPr 
152 [aff 16 AbbPr 337, 25 HowPr 79, 
and aff 39 N. Y. 506]. 

59. Malcolm vy. Boston, 173 Mass. 
312, 53 NE 812; Brennan y. Jersey 
City, (N. J. Sup.) 104 A 90. 

[a] Fine as judicial attack on 
compensation.—Where the question is 
one of enabling a city to enforce a 
fine imposed on its policeman for 
dereliction of duty, public policy does 
not, require that his compensation be 
exempt from judicial attack. Bren- 
en Jersey City, (N. J. Sup.) 104 

[b] Power of director of public 
safety.—In view of the statute as to 
the appropriate commissioner acting 
alone, where a formal resolution dele- 
gating to the several: commissioners, 
as directors of their respective de- 
partments, authority to try their sub- 
ordinates, was duly passed by the 
board, the director of public safety 
had jurisdiction to try a policeman 
and fine him for dereliction of duty. 
Brennan v. Jersey City, (N. J. Sup.) 
104 A 90. 

60. Garvin v. Chambers, 195 Cal. 
212, °2232 Pis696;-Peofi wv. Boards of 
Police, 40 Barb. (N. Y.) 626, 16 AbbPr 
473, 26 HowPr 152 [aff 16 AbbPr 337, 
25 HowPr 79, and aff 39 N. Y. 506). 

61. Peo. v. Bingham, 135 App. Div. 
361, 120 NYS 395. 

62. Petersen v. Oakland Civ. Serv. 
Bd., 67 Cal. A, 70, 227 P 238. 

63. Brennan y. Jersey City, (N. J. 
Sup.) 104 A 90. 

{a] Tllustration.—A judgment of 
the director of public safety: ‘‘Patrol- 
man John Brennan. Charge, not 
properly patrolling. Plea) INantGe 
Finding, G. Sentence, 60 days’ pay” 
was a sufficient judgment imposing 
a fine. Brennan vy. Jersey City, (N. 
J. Sup.) 104 A 90. 

64. See cases infra this note. 

[a] Review as dependent on suffi- 
ciency of evidence.—Under a statute 
giving a court the power in certiorari 
proceedings to determine whether 
there was any competent proof to 
justify the determination made by a 
police commissioner, or whether there 
was such a preponderance of proof 
against the existence of facts re- 
quired to be established.that a ver- 
dict of the jury would be set aside, 
the court is not authorized to review 
discretion of a police commissioner 
in punishing a police officer for acci- 
dentally shooting another, where 
there was neither conflict of proof as 
to existence of any facts nor conflict 
as to inferences to be drawn there- 
from. Peo. ¥io Hnright, .240:N om 
194, 148 NE 187. 

[b] A fine was held proper where: 
(1) A policeman, while entering a 


supposed vacant house, accidentally 
shot an occupant lawfully there. Peo. 
v, Enright, 240 N. Y. 194, 148 NE 187. 
(2) A policeman, who, upon the 
escape of a drunken man arrested 
for boisterous conduct, shot toward 
the man to frighten him into sur- 
render, the shot striking the man and 
causing his death. Peo. v. Woods, 
176 App. Div. 611, 173 NYS 178. 

65. Gay v. Chicago, 124 Ill. A. 
586; Gross v. Cincinnati, 4 OhS&CP 


393, 29 CincLBul 81; Kinney  v. 
Toledo, 3 OhS&CP 6, 1 OhNP. 374. 
See also Fines, Forfeitures, and 


Penalties §§ 38, 39. 

Recovery of payments generally see 
Payment [30 Cyc 1298, 1325]. 

66. Term of office generally see 
supra §§ 1056-1070. 

67. See statutory provision; 
cases infra this note. 

[a] Act repealed.—St. (1869) p 
441 c 61 § 12, as amended by St. 
(1887) p 978 c 357, providing for the 
appointment of police officers to hold 
office until they resign or are re- 
moved for cause, is repealed by im- 
plication by St. (1894) p 557 ¢ 480, 
covering the whole subject matter of 
the police force, and providing for ap- 
pointment of the whole force for 
terms of four years. Smith v. Haver- 
hill, 187 Mass. 323, 72 NE 988. ‘ 

[b] Act not repealed.—L. (1913) 
c 148, entitled “An act to unify the 
laws relating to the establishment of 
police commissions,” and establishing 
such commissions in certain cities 
named therein, including the city of 
Nashua, did not repeal L. (1891) ¢ 
208, establishing a commission for 
the city of Nashua in toto, but only 
such parts thereof as were incon- 
sistent, and Act (1891) § 4, specify- 
ing the tenure of police officers, not 
being inconsistent, was not repealed; 
and hence the mere enactment of the 
act of 1913 did not deprive police offi- 
cers holding under the act of 1891 of 
their positions. Pollard v. Gregg, 77 
N. H. 190, 90 A 176. 

[c] Act not revived.—Act Aug. 11, 
1908 (Acts [1908] p 909) did not 
revive Act (1883) (Acts [1883] p 443) 
§ 77, making the term of a policeman 
two years, unless removed for cause, 
and creating a new charter for the 
city of Rome, the broad provisions of 
the amendatory act being inconsistent 
with the limitation of power pre- 
scribed in Acts (1883). p 448 § 177. 
Lumpkin v. Rome, 18 Ga. A. 281, 79 
SE 158. 

{d] After expiration of term.— 
Under 1 Starr & C. St. Annot. (1896) 
p 722 c 24 par 75 (City and Village 
Act art 6 § 8), providing that the 
term of appointive offices shall not 
exceed two years, the term of office 
of a policeman does not continue 
after the expiration of two years till 
his successor is appointed. Kenneally 
v. Chicago, 220 Ill. 485, 77 NE 155. 

[e] In Kansas (1) the terms of 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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ordinanee,** but when not fixed by statute or charter 
the council may designate the term of office.®° 

At pleasure of appointing power. 
duration of their appointment is not fixed, police- 
men hold their office at the pleasure of the appoint- 
ing power,”® provided there is no constitutional limi- 
tation upon the duration of official terms.7* 
Legislation making provi- 
sion for such appointments is favored as tending 
to promote the existence of a well disciplined and 
skillful police departnient,’? and is generally sus- 
tained ;** but such legislation has been held violative 
of a constitutional clause requiring officers to be ap- 
pointed for a definite time,’* and it has been held 
that the duration of the term of a police officer may 
not be indefinitely extended by provisions of this 
nature where the term of officers is limited by the 
Policemen who are appointed to 
serve during good behavior have been held to have 
a fixed tenure,’ but this has been denied.*” 
Where a statute pro- 


During good behavior. 


constitution.” 


Until successors chosen. 


police officers in cities of the first] 


class, governed by, the Commission 
Act, should be definitely fixed by 
ordinance and expire with the term 
of office of the board appointing them. 
Haney v. Cofran, 95 Kan. 335, 148 P 
640, 94 Kan, 332, 146 P 1027, AnnCas 
1917B 660. (2) Under Rev. St. (1923) 
§§ 12-1011, 12-1014, the term of a 
policewoman appointed DY eadice LOLLY: 
manager of a city of the first class 
operating under the city manager 
form of government expires either 
with the expiration of the term of 
office of the manager making the 
appointment, or in conformity with 
Const. art 15 § 2, at the pleasure of 
the authority making the appoint- 


ment. Hall v. Wichita, 115 Kan. 656, 
223 P 1109, 

68. Jacksonville v. Allen, 25 Il. 
A. 54. 


69. Lahar v. Eldridge, 190 Mass. 
504, 77 NE 6385 (a city council has 
authority to pass ordinances prescrib- 
ing one year as the term of office of 
a member of the police department). 

70. Mass.—Com. v. Higgins, 4 
Gray 34. 

Minn,—Rees v. Minneapolis, 107 
Minn. 23, 119 NW 484. 

N. J.—Bohan v. Weehawken Tp., 65 
N. J. L. 490, 47 A 446. 

N. Y.—Peo. v. Sing Sing, 54 App. 
Div. 555, 66. NYS 1094. 

Oh.—State vy. Bish, 12 OhNPNS 369. 

Pa.—Russell v. Williamsport, 9 Pa. 
CoseL2s. 

R. I.—Lowrey v. Central Falls, 23 
R. I. 284, 49 A 963. 

Vt.—Corbett v. 54 Vt. 
619. 

[a] Term expires with resignation. 
—Where the term of office of a police- 
man,.is not fixed by statute, but is 
subjeet to the will of the mayor and 
council, and the officer resigns, no 


Sullivan, 


vacancy for an unexpired term’ oc- 


curs, but his term of office expires 
with’ his resignation, Russell v. Wil- 
liamsport, 9 Pa. Co. 129. 

{[b] Policeman irregularly ap- 
pointed is removable at the pleasure 


of the appointing power. Lyons. Vv. 
Gloucester, 49 N. J. L. 177, 6 A 518. 
- eT Houston vy. (GuEWA ey AGNES een Gi hig 


A.) 80 SW 1198; Houston y. Hstes, 35 
Tex. Civ. A. 99, 79 SW .848, 

[a] Construction and applicability 
of constitutional clause.—The consti- 
tutional provision limiting terms of 
office not otherwise fixed to two years, 
and the construction placed upon it 
as fixing the tenure of such terms of 
office at two years, applies to a, police- 
man. Paris y. Cabiness, 44 Tex. Civ. 
A. 587, 98: SW 925, 


72. Touisville v. Ross, 188 Ky. 
764, 129 SW 101. 
73. Louisville v. Ross, supra, 


State v. Edwards, 88 Mont. 250, 99 
P 940; Reising v. Portland, 57 Or. 
295, 111 P 877, AnnCas1912D 895. 
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ires.78 


Vested. 


[a] Limitation of term of munici- 
pal officer—A policeman is not 
strictly a state officer, nor is he a 
“municipal officer” or servant of a 
city in which his duties are to be 
performed, and is therefore not with- 
in Const. art 16 18 6, imitine” she 
terms of office of municipal officers 
to two years. State v. Edwards, 38 
Mont. 250, 99 P 940. 

[b] As appointive municipal offi- 
cer whose term not limited.—Bill of 
Rights § 23 forbids the general as- 
sembly to create any office, the ap- 
pointment of which shall be for a 
longer time than a term of years, 
but Const. § 160 provides specifically 
the terms of office and the manner of 
election and appointment of various 
municipal officers, and then declares 
that other officers of towns or cities 
shall be elected by the qualified voters 
therein, or appointed by the local 
authorities, and, when elected, their 
terms Shall be four years, and until 
their successors shall have qualified, 
it was held that the constitution did 
not limit the term of appointive mu- 
nicipal officers to a term of years, 
and hence the Metropolitan Police 
Bill, providing for the appointment 
of policemen to hold office either dur- 
ing good behavior or at the pleasure 
of the appointing power, was not un- 
constitutional as authorizing an ap- 
pointment for a longer time than a 
term of years. Louisville yv. Ross, 
138 Ky. 764, 129 SW 101. 

74, Monette v. State, 91 Miss. 662, 
44 § 989, 124 AmSR 715. 

75. Haney v. Cofran, 95 Kan. 335, 
48° PY 640, 94" Wan, 332.5 146 P02 7. 
AnnCas1917B 660; Houston v. Floeck, 
(lex. Civ. VAT) 80> SW 1198" Erouvston 
v. Mahoney, 86 Tex,'Civ. A. 45, 80 


Sw 1142. 

76. Shira v. State, 187 Ind. 441, 
119 NE 833. 

77, State v. Bish, 12 OhNPNS 369 


(a policeman does not hold for a 
fixed term within a statute forbidding 
the increase or diminishing of: the 
salaries of officers). 

78. Oklahoma City v. Dean, 15 Okl. 
T3997 po. 

79. Removal of: 

Municipal employees and agents see 
infra § 1669 et seq. 
Municipal officers generally see supra 

§§ 1079-1137. 

Officers generally see Officers [29 Cyc 

1406 et seq]. 

Officers of the District of Columbia 

see District of Columbia § 26. 

80. See constitutional provisions; 
and supra § 1080. 

81. See statutory and charter pro- 
visions; and cases infra this Section. 
See also supra §§ 1079-1081. 

e2. Vicksburg v. Rainwater, 52 
Miss. 718; Bringgold v. Spokane, 27 
Wash. 202, 67 P.612. 


83. Venable v. Portland Police 


[43 C.3.] 775 


vides that the mayor shall appoint with the consent 
of the council such policemen as he and the council 
may deem necessary to hold office until their suc- 
cessors are chosen, succeeding administrations have 
power to appoint policemen, and when such ap- 
pointments have been made and the appointees have 
qualified, the term of the predecessors in office ex- 


[§ 1344] (11) Removal?9—(a) In Whom Power 
The power of removal is sometimes pro- 
vided for by the organic law of the state,®° but more 
frequently by municipal charter or general laws.*+ 
This power cannot be exercised in any case by 
an inferior officer or tribunal, unless granted ex- 
pressly*”? or by necessary implication,®* or by any 
other officer or tribunal than the one designated.%4 
The power conferred by the legislature cannot be 
taken away or abridged by ordinance.*® 

Particular boards or persons. 
moval has by constitutional, statutory, or charter 
provisions been variously conferred on the mayor%é 


The power of re- 


Comrs., 40 Or. 458, 67 P 203 (where 
the power of appointing police officers 
is conferred on a police commission, 
and the tenure of office of such police 
officers is not otherwise defined, re- 
strained, or limited, there is an im- 
plied power in the commission to re- 
move such officers). 

84. Sweetnam v. Los 
Police Comrs., 56 Cal. A. 644, 206 P 
102; McLaughlin v. Cambridge, 253 
Mass. 193, 148 NE 458; Murphy v. 
Webster, 134 Mass. 482; "Apple v. At- 
lantie “City, © No. Sup.) 104-A 89; 
Com. v. Black, 201 Pa. 438, 50 A 1008 
[rev 31 PittsbLegJNS 1]; Nichols v. 
Weiss, 9 Kulp (Pa.) 548. 

[a] Hearing by board when au- 
thority in member.—The board of 
commissioners having no _ jurisdic- 
tion, under P. L. (1915) p 495 § 4, to 
hear and determine charges against 
a police officer, a conviction and order 
of dismissal in proceedings before 
such board will be set aside, although 
commissioner of public safety who 
had jurisdiction to try officer dis- 
missed heard testimony and voted for 
conviction and dismissal. Apple v. 
Atlantic City, (N. J. Sup.) 104 A'89. 

[b] Statutory power of a court 
to remove civil officers for certain 
misdemeanors in office does not au- 
thorize it to remove a policeman of a 
municipality where the charter con- 
templates that police and fire com- 
missioners should have exclusive 
authority to dismiss members of 
their departments. Craig v. San Joa- 
quin County Super. Ct., 157 Cal. 481, 
L038 se’ 310" "Dinan “Vv. San Francisco 
Super, Ct., 6 Cal. A, 217, 91 P 806. 

Sor Caneya ve Plainfield Bd. of 
Polices 53° N. Jey Li 31) 20 Ae 409: 
Peo. v. Ham, 32 Misc. 517, 66 NYS 
264 [aff 57 App. Div. 367, 68 NYS 298 
(rev on other grounds 166 N.Y Ata 
GO NE 19 12 

86. Scott v. Waterloo, 190 Iowa 
467, 180 SW 156; McAuliffe v. New 
Bedford, 155 Mass. 216, 29 NE 517; 
Peo. v. Elmendorf, 57 App. Div. 340, 
68 NYS 54 [app dism 168 N. Y. 675 
mem, 61 NE 1138 mem]; Smith v. 
Bryan, 100 Va. 199, 40 SE 652. 

[a] Power under constitution.— 
(1) A constitutional provision giving 
the mayor power to remove officers 
has been held not to give power to 
remove a police officer on the ground 
that he is an official of the state and 
not of the municipality. Smith v. 
Bryan, 100 Va, 199, 40 SH 662. (2) 
Const. § 120, declaring that the mayor 
shall see that the duties of the 
various city officers and members of 
the police and fire departments are 
faithfully observed, and that he shall 
have power to suspend such officers 
and members of the police and fire 
departments and to remove such offi- 
cers and also members of such de= 
partments when authorized by the 


Angeles 
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or eity council;87 on the mayor and council jointly,** 
iu which case an attempted removal by either is 
void;8° on a board of police commissioners ;%° on 
the chief of police alone,®t or with the approval 
of the city council’? or the director of public 
safety ;°? on a police commissioner or inspector of 
police;®4 on some special tribunal, such as a police 
committee of the city council,®> or a police trial 
board created by the civil service commission ;°° or, 


general assembly, does not of itself 
give the mayor of a city power to 
remove members of the police and 
fire departments, the expression 
“such officers’ referring to city offi- 
cers as distinguished from policemen 
and firemen, and the power of re- 
moval, if conferred on the mayor, 
must be found in the statutes. Sherry 
v. Lumpkin, 127 Va. 116, 102 SE 658. 
(3) Neither under Code (1904) § 10383, 
relating to the duties of mayors 
which specifically authorizes them to 
suspend members of the police and 
fire departments, nor under Rich- 
mond Charter, Act of 1918, authoriz- 
ing the mayor of Richmond to ap- 
point a director of public safety, 
which director is authorized to ap- 
point a chief of police, removable at 
his pleasure, the chief being given 
the power to remove policemen with 
the approval of the director, is the 
mayor of the city of Richmond au- 
thorized to remove policemen, the 
statute preserving the distinction be- 
tween municipal officers and members 
of the police and fire departments 
found in Const. § 120. Sherry v. 
Lumpkin, supra. (4) Policemen are 
not public officers within a constitu- 
tional provision that public officers, 
with certain exceptions, may be re- 
moved by the power appointing them, 
and that the mayor who has the 
power of appointing policemen has 
no authority, under that section, to 
dismiss them. Saul v. Scranton, 9 Pa. 
Dist. 156. 

[b] 2 
fore or during the mayor’s term of 
office are included within a provision 
eonferring on the mayor power to 
hear and determine charges of mis- 
conduct of a police officer. Peo. v. 
Elmendorf, 57 App. Div. 340, 68 NYS 
54 [app dism 168 N. Y. 675 mem, 61 
NE 1133 mem]. 

{[c] Where one claimant of the 
office of mayor is in possession of 
the office, another claimant cannot 
receive charges against a policeman, 
or officiate as a member of a tribunal 
organized for his trial. Morgan v. 
Quackenbush, 22 Barb. (N. Y.) 72. 

87. Doherty v. Galveston, 19 Tex. 
Civ. A. 708, 48 SW 804. 

. 88. Ga.—Gill v. Brunswick, 118 Ga. 
85, 44 SE 830; Lumpkin v. Rome, 13 
Ga. A. 281, 79 SE 158. 


Mass.—Murphy v. Webster, 131 
Mass. 482. 

Miss.—Glover v. Columbus, 132 
Miss. 776, 96 S 521. 

Pa.—Com. vy. Black, 201 °Pa. 433, 


50 A 1008 [rev 31 PittsbLegJNS 1]; 
Saul v. Scranton, 9 Pa, Dist. 156; 
Nichols v. Weiss, 9 Kulp 548. 

R. I.—Lowrey v. Central Falls, 23 
R. I. 354, 50 A 639. 

Tex.—San Antonio v. Serna, 45 Tex. 

Civ. -A..341,-99 SW -875; 
. [a] Necessity for mayor presid- 
ing over meeting.—The action of the 
mayor and board of aldermen of a 
city in dismissing a member of the 
police force is not invalid because 
the mayor did not preside over the 
meeting, as the statute does not re- 
quire the mayor to preside, but only 
that the board shall elect a president 
who shall preside at all meetings. 
Lowrey v. Central Falls, 23 R. I. 354, 
50 A 639. 

89. Murphy v. Webster, 131 Mass. 
482; Glover v. Columbus, 132 Miss. 
776, 96°S.521; Com. v. Black, 201 Pa. 
433, 50 A 1008 [rev 31 PittsbLeg 


Offenses committed either be- 
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public safety.°® 


JNS 1]; Williams y. Uniontown Bor- 
ough, 24 Pa. Dist. 703; Williams v. 
Uniontown, 24 Pa. Dist. 658; Saul v. 
Scranton, 9 Pa, Dist. 156; Williams v. 
Uniontown Borough, 438 Pa. Co. 108; 
Williams.v. Warman, 42 Pa. Co. 315; 
San Antonio v. Serna, 45 Tex. Civ. A. 
841, 99 SW 875. 

[a] Statute revived.—‘‘Under the 
act of 1851, the removal of police- 
men was vested in the corporation 
and was one of the corporate powers, 
and if there were no ordinance or 
standing resolution regarding the 
matter, it would require corporate 
action in each instance, that is, ac- 
tion by vote of*a majority of coun- 
ceil, approved by the burgess, or if 
the burgess did not approve, then 
over his veto, This continued until 
the<Aect of) June. 6, 1893; -Po) Ge a2, 
which provided that policemen ‘were 
subject to removal and discharge at 
the discretion of council of such bor- 
ough.’ ... The power to remove or 
discharge policemen... from the 
passage of the Act of 1893... was 
clearly in the borough council. Fail- 
ure to embody such or any provision 
regarding the matter in the Act of 
1913 operated as a repeal of that part 
of the Acts of 1893 and 1911, and 
such being the case, the law as it ex- 
isted previous to the passage of the 
Act of 1893 was revived by implica- 
tion.”’ Williams v. Uniontown, 24 
Pa. Dist. 658, 665. 

[b] Suspension by mayor amount- 

g to removal.—Under Columbus 
charter authorizing the mayor and 
council to remove officers appointed 
by them, and ordinances providing 
for appointment of a captain of police 
and providing for the Suspension of 
policemen by mayor and report of 


suspension to the city council, the 
mayor had power to suspend the 
police captain from duty, but not 


when suspension was in fact a per- 
manent removal immediately after 
appointment, before the appointee 
was on duty. Glover v. Columbus, 
132 Miss. 776, 96 S 521. 

$0. Ill—Rockford v. Compton, 115 


Tl. A, 406, 

Nebr.—Moores y. State, 54 Nebr. 
486, 74 NW 8238. 

N. J.—Skillman v. Trenton Police 
Comrs., 64 N. J. L. 489, 45 A 808; 
Cavanagh vy. Hoboken Police Comrs., 
59 N.. J. Le 412, 35 A 793. 

N. Y.—Peo. v. New York Police 
Comrs., 99 N. Y. 676, 2 NE 151; Peo. 
v. York, 53 App. Div. 336, 65 NYS 696; 
Peo. v. New York Police Comrs., 23 
Huns. 

Or.—Venable v. Portland Police 
Comrs., 40 Or, 458, 67 P 203. 

Wis.—State v.- La Crosse Police, 
ete., Comrs., 159 Wis. 295, 150 NW 
493, 896. 

[a] Action of a de facto board of 
police commissioners expelling a 
patrolman from the police force was, 
as to him, valid. Lang y. Bayonne, 73 
N. J. L. 109, 62 A 270. 

Power to punish for contempt see 
Contempt § 63. 


91. Sweetnam v. Los’ Angeles 
Police Comrs., 56 Cal. A. 644, 206 P 
102; Fronsdahl v. Des Mbdines Civ. 


Serv. Commn., 189 Iowa 1344, 179 NW 


874. See also supra § 1293. 

92. State v. Wilkinson, 59 Mont. 
327, 196 P 878. 

93. Sherry -v. Lumpkin, 127 Va. 


116, 102 SE 658. 
94. State v. Whitaker, 116 La. 947, 


[§ 1345] (b) Removal at Pleasure.®® 
will be shown hereinafter, policemen are generally 
removable only for cause shown and on charges, 
notice, and hearing,! they are nevertheless removable 
at pleasure where the constitution,” statute,® or char- 


p  teel 


eve vi u 
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in cities having the commission form of govern- 
ment, on the board of commissioners,** or on the 
commissioner who is the head of the department of 


While, as 


41 S 218; Welch v. O’Meara, 195 
Mass. 541, 81 NE 264; Peo. v. Part- 
ridge, 181 N. Y. 530, 73 NE 1130 [aft 
99 App. Div. 410, 91 NYS 258]; Peo. 


v. McAdoo, 125 App. Div. 673, 110 
NYS. 140, 
95. Dodd. vy, (Moster, 64 “INs Jost 


370, 45 A 802. 

96. Chicago v. Peo., 210 Ill. 84, 71 
NE 816 [aff 111 Ill. A. 594]. And see 
Vaughn vy. Chicago, 198 Ill. A. 114. 

97. Tucker v. McLendon, 210 Ala. 
562,98 S 797; Mart v. Richards, (Tex. 
Civ. A.) 235 SW 352. 

98. Foley v. Orange, 91 N. J. L. 
554, 103 A 748; Crane v. Jersey City, 
90 N. J: i 1L09,2 1036 A678 + pate’ 92 
N.. J. L. 248, 103 A 1051]; Apple. v. 
Atlantic City, (N. J. Sup.) 104 A 89; 
pee TeM v. Mills, 75 Wash. 6638, 135 P 

[a] Under the Walsh Act (1) (P. 
L. [1913] p 837 § 4) the board of 
commissioners had no power to trans- 
fer to the director of a department 
the judicial power to hear and deter- 
mine charges made against a police 
officer to secure his removal. Herbert 
v. Atlantic City, 87 N.. J. L.. 98;°93. A 
80. (2) The amendment to the Walsh 
Act § 4 takes from the board of 
commissioners jurisdiction to. try 
charges against a police officer, and 
vests such jurisdiction in the com- 
missioner of the department of pub- 
lic safety. Foley v. Orange, 91 N. 
de bi) 004, LOS MA 4s 

99. See also supra § 1082. 

1. See infra § 1347 et seq. 

2. See constitutional provisions; 
and Com. v. Rutherford, 8 Pa. Dist. 
349, 22 Pa. Co. 425 (where it was 
held that policemen are within a con- 
stitutional declaration that appointed 
officers other than judges and the 
superintendent of public instruction 
may be, removed at the pleasure of 
the appointing power). But see Saul 
v. Scranton, 9 Pa. Dist. 156 (reaching 
a contrary conclusion), 

3. See statutory provisions; and 
Mart v. Richards, (Tex. Civ. A.) 235 
SW 352; Glen v. Park, 48 Utah 160, 
158 P 425; Skeen y. Browning, 32 
Utah 164, 89 P 642; Irwin v. Blair- 
more, (Alta.) 6 WestWkly 1032. 

[a] City under commission rule.— 
Under Gen. Acts (1915) p 789, pro- 
viding a commission form of govern- 
ment for cities of one hundred thou- 
sand by an election pursuant to the 
policy of Const. § 106, and in § 10 
authorizing the commission to select 
and employ all officers and employees, 
and to prescribe and change the 
duties and fix salaries of all subordi- 
nate officers and employees except the 
health officer, and providing that offi- 
cers and employees Shall hold office 
and be removable at the pleasure of 
the commission, the commission gov- 
erning the city of Birmingham had 
plenary power to remoye a policeman 
at pleasure, as such act is original, 
and not amendatory of the former 
commission law (Gen. Acts [1911] p 
204) governing such city, enacted 
with Gen. Acts (1911) pp 289, 330, 
591, as a series to provide a commis- 
sion government for all cities and 
which impliedly repeals as to such 
city the removal clause in the Civil 
Service Act of 1911, prohibiting dis- 
charge of policemen except for causes 
specified in writing. Tucker v. Mc- 
Lendon, 210 Ala, 562, 98 S 797. 

[b] Officer employed under con- 
tract.—The statutory power of a 


ees - 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ter* expressly so provides, and authority to appoint 
to hold office at pleasure carries with it the power to 
remove at pleasure, in the absence of a constitu- 
tional or statutory provision to the contrary.® So 
power to remove at pleasure exists where the power 
of appointment is conferred in general terms and 
without restriction, and the duration of the term is 
not fixed by constitution or statute;° where the term 
is not fixed by statute or ordinance and the charter 
provides that the office shall be held at the pleasure 
of the appointing power; where it is provided by 
statute that the office shall be held during good 
behavior and the pleasure of the appointing power ;8 
where it is provided by statute that the office shall 
be held during good behavior and the charter, and 
provides that the chief of police may remove when- 
ever, in his judgment, it shall be for the good of 
the service;? where removal may be made by a 
commissioner subject to such rules as he may 
adopt;° and where the officers are appointed for 
an indefinite term and the constitution provides 
that an officer holding for an indefinite term is 
removable at the pleasure of the appointing power.1! 
So it has been held under a charter providing that 
policemen ‘‘shall hold ‘their respective positions 
during good behavior, or until they may be severally 
removed by the Mayor, or by three-fifths vote of 
the council, after notice to and failure of the Mayor 
to act,’’ that the mayor or city council, in ease of 
his failure to act, has an absolute power of removal 


municipality to dismiss at any time | (1908) 


a member of its police force may be 
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p.909° §)) 44, 
council of Rome were given plenary 


[43 O.5.] 17% 


and is not limited to removals for cause.1? Where 
an officer removable at pleasure is so removed, the 
removal is not affected by the subsequent action of 
the board in ordering to be paid a bill for services 
subsequent to removal.'® 

Assigning reason in writing. A city charter pro- 
viding that any appointive officer may be dis- 
charged by the mayor for reasons in writing filed 
by him, the discharge to be approved by the city 
council, prescribes the only lawful method of re- 
moving a policeman from office and he cannot be 
removed by the council on the report of a trial by 
a police committee on charges by the city marshal, 
with an approval of the proceedings by the mayor.1* 
_ [{§ 1346] (c) Removal by Impeachment. A con- 
stitutional provision making the governor and all 
other executive officers liable to impeachment relates 
only to state officers and has no application to police 
officers elected by a town.1® 

[§ 1347] (d) Removal for Cause—aa. In General. 
As in the case of other city officerst® ordinarily 
there are provisions of law to the effect that po- 
licemen cannot be removed except for cause.!? The 
prescribed mode must be followed in removing a 
policeman for cause,1® and a municipality cannot 
substitute for the prescribed procedure a method 
of its own.1® The officer has a right to have the 
rules and regulations under which his removal is 
sought fairly applied,?° and compliance with the 


the mayor and [b] Requirement for hearing after 
removal of subordinate, — Under 
Tacoma Charter § 184, providing that 


exercised, although the officer is em- 
ployed for a certain term by a con- 
tract in writing. Mart vy. Richards, 
(Tex. Civ. A.) 2385 SW 352; Irwin 
Nis pier mote, (Alta.) 6 WestWkly 
1032. 

4 See charter provisions; and 
State v. St. Paul, 81 Minn. 391; 84 NW 
127. 

[a] Extent of rule.—Under a char- 
ter providing that the mayor and 
aldermen shall have power to appoint 
police officers, and to remove them 
at pleasure, the power of removal is 
not confined to cers nominated by 
the mayor exercising it, but extends 
to officers-nominated by his prede- 
eessors, although by another clause 
the mayor, with the consent of the 
appointing power, may remove “any 
officer over whose appointment he has 
... exercised the power of nomina- 
tion.” Williams v. Gloucester, 148 
Mass. 256, 19 NE 348. 

'b] Charter power to vemove at 
pleasure cannot be restrained by ordi- 
nance. Williams v. Gloucester, 148 
Mass. 256, 19 NE 348; Trowbridge v. 
Newark, 46 N. J. L. 140. 

{c] A policeman is not entitied to 
an “officer’s” tenure, when by express 
charter provision he is subject to 
summary removal by the council. 
Atty.-Gen. vy. Cain, 84 Mich. 2238, 47 
NW 484. 

{[d] A, police officer of the city of 
Portland may be discharged without 
any trial or hearing under the City 
Charter § 108 but in view of § 316 
such power cannot be exercised as 
to one who has served for more than 
six years. Nelson v. Baker, 112 Or. 
79. 22%. P30ly 225. 916, 

5. Oliver v. Americus, 69 Ga. 165; 
Conwell v. Culdesac, 13 Ida. 575, 92 
P 535. 

6 D. C.—Rudolph v. U. S., 37 App. 
455. : 

Ga.—Lumpkin v. Rome, 13 Ga. A. 
281, 79 SE 158. 

N. Y.—Peo. v. Robb, 126 N. Y. 180, 
27 NE 267 [aff 11 NYS 383]. 

Pa.—McCoach y. Philadelphia, 273 
1 ES ToS on Ua yO 

Utah.—Hanehett v. Burbidge, 59 
Utah 127, 202 P 377, 33 ALR 1481. 

[al Officer appointed for fixed 
term under prior statute.—By Acts 


authority over the police force of the 
city with power to appoint policemen 
and to fix salaries and terms of office, 
and to remove at pleasure any police- 
man whose services were in their 
judgment no longer needed by the 
city. By virtue of the provisions of 
this act the mayor and council had 
authority to remove a policeman pre- 
viously appointed for a fixed term by 
the board of police commissioners 
under authority of Acts (1906) p 
1022. Lumpkin v.. Rome, 13 Ga. A. 
281, 79 SE 158. 

7, Leadville v. Bishop, 14 Colo. A. 
517, 61 P 58. ‘ 

[a] Effect of ordinances.—Ordi- 
nances authorizing the election by the 
city council of numerous officers, in- 
eluding such policemen as may be 
deemed necessary, and providing for 


the removal of any such officer by a 
majority of the city council, for 
cause, and providing the procedure 
for preferring charges, notice, trial, 
ete., do not abridge a city council’s 
statutory power to remove a police- 
man without notice or hearing, since 
an abridgment of a council’s statu- 
tory power by ordinances, if this 
could be done at all, would not be un- 
less the intention to do so was clear. 
Leadville v. Bishop, 14 Colo. A. 517, 


S& State vy. Police Comrs., 6 Oh. 
Dec. (Reprint) 767, 8 AmLRec 21. 

9. Sherry v. Lumpkin, 127 Va. 116, 
102 SE 658. 

[a] Effect of furnishing charges. 
—That the chief of police furnished 
policeman with a statement of 
charges against him, and authorized 
the policeman who was suspended to 
bring witnesses to testify in his be- 
half, was in no way an abrogation to 
the chief’s absolute power of re- 
moval, and the policeman suspended 
was not entitled to appear by counsel 
and have a formal trial. Sherry v. 
Lumpkin, 127 Va. 116, 102 SE 658. 

10. Darnell v. Mills, 75 Wash. 663, 
LBS Beek Weis. 

{a] Reason for rule.—In such case 
the removal may be without regard 
to the rules since the power to make! 
rules carries with it the power to 
abrogate or disregard them. Darnell 
v. Mills, 75 Wash. 6638, 135 P 475, 


all persons subject to civil service 
examination shall be subject to re- 
moval by the commissioner, in whose 
department they are employed for 
misconduct or failure to perform 
their duties under such rules as he 
may adopt, and that certain subordi- 
nate officers may temporarily dis- 
charge or suspend such employees, 
who may then demand a hearing be- 
fore the commissioner of the depart- 
ment upon the charge, the commis- 
sioner of public safety may remove 
a captain of detectives without hear- 
ing, since the provision for a hearing 
applies only where the removal was 
ordered by a subordinate, Darnell v. 
Mills, 75 Wash. 663, 135 P 475. ; 

11. Smith v. Brown, 59 Cal, 672. 

12 Smith v. Bryan, 100 Va. 199, 
40 SE 652. See Hisle v. Woodin, 205 
App. Div. 452, 199 NYS 559 [aff 238 
N. Y. 551 mem, 144 NE 887 mem] 
(Dunkirk City Charter § 160, provid- 
ing that the board of police and fire 
commissioners may appoint police- 
men to serve during good behavior or 
until removed by the board, was lim- 
ited, in the case of an exempt fireman 
employed on the police force by Civ. 
Serv. L. § 22). iy 

13. Quinn y. Portsmouth, 64 N. H. 
324, 10 A 677. 

14. San Antonio v. Serna, 45 Tex. 
Civ. A.341,799 SW_ 875. 

15. Lowrey v, Central Falls, $3 R, 
304; 50VA 1639. 

16. See supra § 10838. 

17. See constitutional, 
charter, and municipal 
and infra § 1348 et seq. 

18. Larrivee vy. Newton Chief of 
Police, 230 Mass. 169, 119 NE 654; 
Lattime v. Hunt, 196 Mass. 261, 81 
NE! 1001; (Peo.w. Ereneh, 11/9 No Ye 
502, 283 NE 1061; Nelson v. Baker, 112 
Or. 79, 227 P 301, 228 P 916; Reising 
VaecPortlandy ia Ory 295 til SP 3 77a 
AnnCas1912D 895; Casper v. Phila- 
delphia, 55 Pa. Super. 266. 

[a] Proceedings held regular.— 
Peo. v. New York Police Comrs., 93 
N. Y. 97 [aff 24 Hun 383]. 

19. Com: v. Connell, 277 Pa, 154, 
120 A 780. 

20. Garvin v. Chambers, 195 Cal. 
212, 232 P 696, 


statutory, 
provisions; 
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statute must be substantial.24_ It 


held that the statutory proceeding must be strictly 
followed ;?? but it has been held also that a statute 


and rules and regulations adopted 


lating to the removal of police officers, should be 
liberally construed in order to protect the public 


safety.73 


[§ 1348] bb. Right to Trial or Hearing. By virtue 


of charter or statutory provisions 


in accordance therewith, members of the police 
force in many municipalities are not removable at 


21. State v. Wilkinson, 59 Mont. 
327, 196 P 878. 
22. Com. v. Connell, 277 Pa. 154, 


120 A 780. But see Crofut v. Phila- 
delphia, 276 Pa. 366, 120 A 277 (hold- 
ing that niceties in form of procedure 
are not required). 

Conformity to modes of procedure 
see infra § 1356. 

23. Mohr v. Des Moiies Civ. Serv. 
Commn., 186 Iowa 240, 1." NW 278. | 

24. Cal.—Peo. v. Bailey, 30 Cal. | 
581, 158 P 1036. 

Fla.—Sirmans v. Owen, 87 Fla. 485, 
100 S 734. 

Ill.— Chicago v. Peo., 219 Ill. 84, 71 
NE 816 [rev 111 Ill. A. 594]; Rock- 
ford v. Compton, 115 Ill. A. 406. 

Ind.—Shira v. State, 187 Ind. 441, 
119 NE 833; Roth y. State, 158 Ind: 
242, 638 NE 460. 

Ky.—Louisville v. Ross, 138 Ky. 
764, 129 SW 101; Gorley v. Louisville, 
104 Ky. 872, 47 SW 263, 20 KyL 
602. 

Me.—Ducharme v. Biddeford, 110 
Me. 6, 85 A 157; Andrews v. Biddeford 
Police Bd., 94 Me. 68, 46 A 801. 


Mada.—Hagerstown St. Comrs. vV. 
Williams, 96 Md. 232, 53 A 923. 

Mass.—Ham v. Boston Bd. of 
Police, 142 Mass. 90, 7 NE 540. 

Mich.—Newberry v. Smith, 157 


Mich. 181, 121 NW 746. : 

Minn.—State v. St. Paul, 81 Minn. 
391, 84 NW 127. 

Mo.—State, v. Hawes, 177 Mo. 387, 
76 SW 617. : 

Mont.—State y. Wilkinson, 59 Mont. 
327, 196 P 878; State v. Stodden, 58 
Mont. 116, 190 P 991. 

Nebr.—Moores v. State, 54 Nebr. 
486, 74 NW 823. 

N. H.—Gibbs v. Manchester, 73 N. 
H, 265, 61 A 128. 

N. J.—Carroll v. Bayonne, (Sup.) 
128 A 234; Cahill v. West Hoboken, 
90 N. J. ..'398, 101 A: 417;,Cleary ‘v. 
Trenton, 50 N. J. L. 331, 13 A 228. 

N. Y.—Peo. v. Waldo, 212 N. Y. 
156, 105 NE 961; Greenebaum v. Bing- 
ham, 201 N. Y. 343, 94 NE 853; Peo. 
v. Humphrey, 156 N. Y. 231, 50 NE 
860; Peo. v. New York Police Comrs., 
155 N. Y. 40, 40 NE 257; Peo. v. Mc- 
Clave; 1239 NS ¥i"512,5 25° NBA T, 
Peo. v. French, 119 N. Y. 502, 23 NE 
1061; Peo. v. New York Police Comrs., 
67 N. Y. 475; Peo. v. Davis, 189 App. 
Div. 391, 178 NYS. 436; Lazenby v. 
Municipal Civ. Serv. Commn., 116 App. 
Div. 135,101 “NY S' 5: (afl 138 > Nie WY. 
588 mem, 81 NE 1172 mem]; Peo. v. 
Dillon, 46 App. Div. 187, 61 NYS 537 
{affel61 N. Y. 646, 57 NH 1122]; Peo. 
v. Hudson, 77 Hun 548, 28 NYS 940; 
Peo. v. Doolittle, 44 Hun 293, 7 NYSt 
651; McDermott v. Metropolitan Po- 


lice’ Dist., 25 ° Barb: 635; '"Peo\= v. 
Jerome, 86 Misc. 256, 73 NYS 3806; 
Peo. v. Troy Police Comrs., 55 HowPr 
454. 
Or.—Nelson v. Baker, 112 Or. 79, 
227 P 301, 228 P 916. . 
P4.——Com! vy. ‘Smith;—25) Pa.” Dist: 


701. 

R. I1.—Garvin v. McCarthy, 39 R. I. 
365, 97 A 881; McCarthy v. Central 
Falls Bd. of Aldermen, 38 R. I. 385, 
95 A 921. ; 

Tex.—Paris v. Cabiness, 44 Tex. 
Civ. A. 587, 98 SW $925; Houston y. 
Floeck, (Civ. A.) 80 SW 1198; Hous- 
ton vy. Mahoney, 36 Tex. Civ. A. 45, 80 
SW 1142; Houston v. Estes, 35 Tex.! 


has even been 


thereunder, re- 
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pleasure, but only for cause and on trial or hearing 
at which they shall have an opportunity to present 
a defense to what may be suggested as a cause of 
removal;?4 and as against objections as to their 
constitutionality such provisions have been upheld.?° 
Rules made by the police board providing for re- 


moval without any offense being charged are in 


or rules passed 


Cly. As, 9950-79. SW «848: Proctor, ww. 
A eh ee 28 Tex. Civ. A. 351, 67 SW 
4 


Utah.—Everill v. Swan, 17 Utah 
514, 55 P 68. 

Wis.—State v. La Crosse Police, 
ete., _Comrs., 159, Wis. 295.150 NW 
493, 896. 

[a] Purpose and effect of statute. 


—Under the Police Commission Act 
(L. [1907] p 3844 ¢ 136 § 14), provid- 
ing that nothing contained therein 
should abridge any of the powers 
possessed by the mayor of any city or 
town under any other provision of 
law or ordinance and repealing incon- 
sistent acts, did not preserve to the 
mayor of a city the right theretofore 
given to him by Pol. Code (1895) § 
4781 subd 2 (Rev. Codes § 3250), to 
suspend, and, with consent of the 
council, remove a policeman, it being 
the purpose of the Commission, Law 
to put policemen under civil service 
rules and to insure them, when finally 
appointed, continuance in positions 
during good behavior or until age or 
disease incapacitated them, or until 
removed for cause after trial. State 
v. Edwards, 38 Mont. 250, 99 P 940. 

[b] Officers protected.—(1) Bor- 
ough officer. Moore v. Bradley Beach, 
87 Nii J. GL. -391,, 94, A-316.....(2) Police 
officer of Portland who has served 
for more than six years. Nelson v. 
Baker, 21 l2cOr.wi19>-2274P: 80le 228, 2 


916. (3) Police matron, Rowell v 
Battle Creek, .169 Mich. 19, 1385 NW 
79, AnnCas1913D 1204. (4) Police 


captain under San Jose charter. Peo. 
v. Bailey, 30 Cal. A. 581, 158 P 1036. 
(5) Veteran of World War. Johnson 
v. Pugh, 152 Minn. 437, 189 NW 257. 
(6) BExempt fireman on police force 
of Dunkirk. Hisle v. Woodin, 205 
App. Div. 452, 199 NYS 559. (7) Al- 
though the act incorporating the vol- 
unteer fire companies of a city was 
repealed prior to relator becoming a 
member of one of them, yet it having 
continued as a voluntary association, 
and the city having accepted the serv- 
ices of such volunteer firemen, and 
recognition of them as a part of its 
fire department having been shown 
by it and its officers in every possible 
way, he, having been given by the fire 
and police commissioners an honor- 
able discharge for five years of such 
service in the fire department, cannot 
by such commissioners be discharged 
from his position of city policeman, 
except on notice and hearing, under 
Civ. Serv. Law (Consol. L. [1909] ¢ 
7) § 22, protecting against removal, 
except for cause, after a hearing on 
notice, one holding a position, by ap- 
pointment or employment in a city, 
who shall have served the time re- 
quired by law in its volunteer fire 
department. Peo. v. Beach, 203 N. Y. 
620 mem, 97 NE 39. 

[c] An exempt fireman (1) who 
has no exemption certificate when ac- 
tion is taken against him is not pro- 
tected by P. L. (1911) p 444, protect- 
ing exempt firemen from dismissal 
without a hearing. Foley v. Nelson, 
87 N. J. L. 550, 94 A 820. (2) A claim 
to the protection of P. L. (1911) p 
444, protecting exempt firemen from 
dismissal without a hearing, is not 
available in a proceeding by quo war- 
ranto against one who does not hold 
or claim to hold the relator’s office. 


contravention of charter provisions of the char- 

acter under consideration, and a removal under 

‘such rules is of no effect.?® 
Applicability of provisions. 


The rule requiring 


Foley v. Nelson, supra. 

[d] Members of town force.—St. 
(1906) p 176 c 210, as amended by St. 
(1907) p 217 c 272, and relating to re- 
movals and suspensions of police offi- 
cers in the classified civil service, 
applied only to members of the police 
force in cities and to members of the 
district police, and not to members 
of a town force. Sweeney v. Natick, 
202 Mass. 539, 88 NE 917. 

[e] Right to a hearing can he 
waived.cmLadd v. Newburyport, 232 
Mass. 570, 122 NE 874. 

[f] Right held not waived.—(1) A 
summary removal based on a written 
admission of the charges and a con- 
sent to waive trial, not made to, or 
in the presence of, the board, and 
which are afterward withdrawn and 
revoked before the day set for hear- 
ing, is illegal. Peo. v. New York 
Police Comrs., 67 N.' Y. 475. (2) 
Where a policeman of a village, on 
its incorporation as a city, is induced 
to sign an application for appoint- 
ment as patrolman of the city, which 
application is denied and the patrol- 
man dismissed, he waives none of his 
rights by such application. Peo. v. 
Dillon, 46 App. Div. 187, 61 NYS 537 
[aff 161 N. Y. 646 mem, 57 NE 1122 
mem]. 

[g] Evidence insufficient to show 
denial of hearing.—State v. Davies, 
(Ind.) 152 NE 174. 

25. See cases infra this note. 

[a] Particular grounds of attack. 
—(1) A provision of a city charter 
prohibiting the discharge of police- 
men, except after trial, is valid, sub- 
ject to a constitutional provision re- 
stricting the term of office to two 
years. Houston vy. Floeck, (Tex. Civ. 
A.) 80 SW 1198; Houston v. Mahoney, 
86 Tex. Civ. A. 45, 80 SW 1142. (2) 
A statute providing that policemen 
shall hold office until removed for 
cause is not in conflict with a consti- 
tutional provision that the general 
assembly shall not create any office 
the tenure of which shall be longer 
than four years. The constitutional 
provision is not applicable to the 
office of policeman. Roth vy, State, 158 
Ind. 242, 63 NE 460. (3) A statute 
providing that no policeman shall be 
dismissed without his written con- 
sent, except by the decision of a court 
duly certified in writing by the 
mayor, which court shall be com- 
posed of persons belonging to the 
police force, equal or superior in offi- 
cial position to the accused, is not 
repugnant to Const. art 6 § 4, pro- 
viding: that appointed officers other 
than judges of the courts of record, 
and the superintendent of public in- 
struction, may be removed at the 
pleasure of the power by which they 
shall have been appointed, as a police 
officer is not a public officer within 
such section. Com. v. Stokley, 4 Pa. 
Co. 334, 20 WklyNC 315. (4) San 
Jose charter provision that its police 
officers could be removed only for 
cause Was authorized by Const. art 
11 § 8% subd 8, allowing charter 
regulation of the police, and did not 
violate Const. art 20 § 16, providing 
that officers with indefinite terms 
may be removed at any time. Peo. v. 
Bailey, 30 Cal. A. 581, 158 P 1036. 

26. Andrews v. Biddeford Police 
Bd., 94 Me. 68, 46 A 801. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a hearing, under provisions of this character,?* has 
no application where the officer was ineligible to 
the position because of a conviction of crime previ- 
ous to his appointment,?* or where the policeman 
has procured his appointment by fraud,?® or other 
illegal act,®° or where he is not a de jure officer.*! 
On the other hand it has been held to apply, al. 
though the policeman was ineligible at the time 
of his appointment,®? or where the irregularity in 
appointment consisted of a mistake of law on the 
part of the appointing power and the appointment 
was acquiesced in for five years,’* and where the 
policeman was a World War veteran who served 
for eighteen months, although he was retained as 
a member of the police force after the expiration 
of sixty days in violation of civil service rules.*4 


The rule requiring a hearing applies to substitite’ 


or chance policemen,®® to a turnkey promoted to 
the position of patrolman,*® and to a patrolman who 
has accepted the additional duties and pay of a 
roundsman.** But the rule does not apply to one 
whose conduct is declared by statute to be equiva- 
lent to a resignation,*® or to probationary police- 
men,°*® or to one employed temporarily in cases 
of emergency,*® or to one who is dismissed for in- 
sanity,*? particularly where there has been a ju- 
dieial determination of the question;*? nor does it 
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prevent the summary dismissal of poJicemen holding 
over after the expiration of their terms,** or a 
policeman unlawfully reinstated after his dismis- 
sal.44 The indictment, arrest, and imprisonment on 
a felony charge furnishes no good ground for a sum- 
mary dismissal, * although it is otherwise where 
the office has become ipso facto vacant because the 
incumbent was convicted of an offense involving 
violation of duty.4¢ <A police officer holding under 
a civil service appointment cannot summarily be 
removed for failing to give a new bond as required 
by a city ordinance.** 

Waiver of rights by contract of hiring. Under a 
constitutional provision limiting terms of office not 
otherwise fixed to two years,*® which has been con- 
strued to fix such terms subject to the provision 
of removal for cause, a contract by a city with a 
policeman, in consideration of his appointment, 
that either the city marshal or the city couneil 
might discharge him without notice or cause at any 
time, was against public policy, and void.‘ 

[§ 1349] ce. Right to Notice of Charges and Time 
of Hearing. Statutes or municipal charters and 
rules passed in accordance therewith,°° providing 
either expressly or by implication that an officer 
whose removal is sought shall be notified of the 
charges against him,°+ and of the time and plaee 


27. See supra this seetion, 

26. Peo. v. Freneh, 102 N. Y. 583, 
vee 918; Peo. v. Manning, 16 NYS 
04, 

29. Peo. v. 
NYS 851; Boyman v. Enright, 
Mise. 833, 204 NYS 57. 

[a] The reasen is that one who 
has never had a valid right to ap- 
peintment acquires no status as a 
member of the force and has no 
rights such as are 
legally appointed members. Peo. v. 
Martin, 91 Hun 425, 36 NYS 851. 

0. Boyman v. Enright, 122 Misc. 
833, 204 NYS Bi. 

[a] Duty to investigate.—Pven if 
the police commissioner had power to 
dismiss summarily a police captain 
illegally appointed, he could not ex- 
ercise that power until he had in- 
vestigated the facts and found that 
the appointment was illegal. Boyman 
v. Enright, 122 Mise. 833, 204 NYS 
57 i 


31. Preston v. Chicago, 246 Ill. 26, 
92 NE 591; Bullis.v. Chicago, 235 Ill. 
472, 85 NE 614; Uhr v. Brown, (Tex. 
Civ. A.) 191 SW 379. 

[a] RBule applied.—(1) Civ. Serv. 
Act § 12 (Hurd Rev. St. [1908] ¢ 
24a), prohibiting the removal of offi- 
cers appointed under the rules of the 
civil service commission except for 
just cause and for reasons given the 
commission in writing, and with an 
opportunity to be heard, did not pro- 
hibit the removal of a police desk 
sergeant not so appointed without 
written charges or a hearing. Peo. v. 
Chicago, 242 Ill. 561, 90 NE 259. (2) 
An ordinance which merely defines 
what shall constitute the police de- 
partment of the city, and provides 
among other things that such depart- 
ment shall consist of as many police- 
men as such council shall from time 
to time provide for, does not render 
the office of a patrolman taken into 
the city’s service one de jure, so as to 
prevent his dismissal without charges 
and trial. Moon v. Champaign, 116 
Ill. A. 403 [aff 214 Ill. 40, 73 NE 408]. 

32. Magner v.: Yore, 75 N. J. L. 
198, 66 A 948. 

33. Sheeran v. Philadelphia, 21 Pa. 
Dist. 651. . 

34. Johnson Ba Pugh, 152 Minn. 
437, 189 NW 257 


Martin, 91 Hun 425, 36 
"122 


35. Bakely v. ‘Nowrey, 68 N. J. L. 
95, 52 A 289. 

36. State v. Hawes, 177 Mo, 387, 
76 SW 617. 


37. McCann y. New Brunswick, 73 


possessed by. 


Nerd (dey 161,962) Andon: 

38. Peo. v. York, 49 App. Div. 173, 
62 NYS 86 [aff 162 N. Y. 660 mem, 
57 NE 1121 mem] (absence without 
leave for five successive days). 

39. Matter of Murray, 18 App. Div. 
337, 49 NYS 172; Kay -v. Portland, 79 
Or. 146, 154 P 750. 

[a] Reappointment after resigna- 
tion.—One who voluntarily resigned 
from the police force of the city of 
Portland could not, after examination 
and reappointment for a probationary 
period, avail himself of the temporary 
rule of § 3813 of the city’s charter, 
providing for appointment without 
examination within thirty days of its 
taking effect of persons in public 
service for six years, to render his 
discharge without hearing improper 
under § 317. Kay v. Portland, 79 Or. 
146, 154 P 750. But see infra note 40. 

40. KFreas v. Cape May, 77 N. J. L. 
164, 71 A 52. See Johnson v. Pugh, 
152 Minn. 437, 189 NW 257 (holding 
that a World War veteran who has 
served for eighteen months and who 
was retained as a member of the 
police force after the expiration of 
sixty days, in violation of civil serv- 
ice rules, was not subject to sum- 
mary removal as a temporary ap- 
pointee), 

41. Peo. v. Martin, 143 N. Y. 407, 
88 NE 460; Peo. v. Waldo, 162 App. 
Div. 417, 147 NYS 286. 


42. Peo. v. Waldo, supra. 
43. State. v. Hawes, 177 Mo. 360, 
76 SW 653. 


44, Hyland v. Waldo, 158 App. Div. 
654, 143 NYS 901. 
45. Macon v. Bunch, 156 Ga. 27, 


118. SE 769. [aff 29 Ga. A. 290, 115 
SE 40]. 
{a] Necessity as justifying re- 


moval.—Indictment of city detective 
for murder and consequent arrest and 
imprisonment did not create such ne- 
cessity as authorized his removal 
without trial contrary to Macon City 
Charter, as amended by Act Aug, 18, 
1916 (L. [1916] p 779) in view of 
power of civil service commissioners 
to suspend him for ten days during 
which he could have been tried. 
Macon v. Bunch, 156 Ga. 27, 118 SE 
769 [aff 29 Ga. A. 290, 115 SE 40]. 

46. Taylor v. San Francisco Police 
Comms.) 36) Cal. Ar815,5 L727 eP103 7,5 
MacPhee v. San Francisco Police 
Comrs., 36 Cal. A. 308, 171 P 1086. 

[a] Construction of charter pro- 
visions.—As a charter provision, that 
a member of police force shall not 


be subject to dismissal except, after 
notice and trial, is not irreconcilable 
with one that the office shall become 
vacant upon its incumbent — being 
convicted of an offense in violation 
of duty, application of the rule that 
particular provisions prevail is un- 
necessary. MacPhee y. San Fran- 
cisco Police Comrs., 36 Cal. A. 308, 
171 P 1086; Taylor v. San Franciseo 
pene Comrs., 36 Cal. A. 815, 171 PB 
'{b] Effect of reversal of convic- 
tion.— Mandamus will not lie to com- 
pel commissioners to vacate the dis- 
missal because subsequently the con- 
viction has been reversed and the 
proceedings have been dismissed. 
Taylor v. San Francisco Police 
Comrs., 36 Cal. A. 815, 171 P 1087; 
MacPhee vy. San Francisco Police 
Comrs., 36 Cal. A. 308, 171 P 1086. 

47. Spranger v. Lawrence, 201 
Mass. 513, 88 NE 11; Sullivan v. 
Lawrence, 201 Mass. 506, 88 NE 9. 

48. See constitutional provisions. 

49. Paris v. Cabiness, 44 Tex, Civ. 
A. 587, 98 SW 925. 

50. See statutory, 
municipal provisions, 

51. Cal.—Curtin v. San Francisco 
Police Comrs:, (A.) 239 P 355. 

Tll.— Peo. v. Powell, 127 Ill. A. 614. 

Iowa.—Dickey v. Des Moines Civ. 
Serv. Commn., 201 Iowa 1135, 205 
NW 961. 

Ky.—Gorley v. Louisville, 104 Ky. 

372, 47 SW 268, 20 KyL 602. 

Md.—Hagerstown St. Comrs. ov. 
Williams, 96 Md. 232, 53 A 923. 

Mass.—Ham v. Boston Bd. of Po- 
lice, 142 Mass, 90, 7 NE 540. 

Mich.—Newberry v. Smith, 157 
Mich. 181, 121 NW 746. 

Minn.—State v. St. Paul, 81 Minn. 
391, 84 NW 127. 

Mo.—State v. Hawes, 177 Mo. 387, 
76 SW 617. 

Mont.—State vy. Wilkinson, 59 Mont, 
327, 196 PB 878: 

N. Y.—Peo. v. Waldo, 212 N. Y. 
156, 105 NE 961; Peo. v. Martin, 152 
. Y. 311, 46 NE 484; Peo. v. Davids, 
179 App. Div. 939, 166 NYS 1108; 
Hyland v. Waldo, 158 App. Div. 654, 
143 NYS 901; Peo. v. Martin, 1 App. 
Div. 420, 37 NYS 274; Peo. v. Metro- 
politan Police Dist., 26 Barb. 481; 
McDermott vy. Metropolitan Police 
Dist., 25 Barb. 635. 

R. I.—Garvin v. McCarthy, 39 R. I, 
365, 97 A 881. 

[a] Where a turnkey is promoted 
to the position of patrolman, such 


charter, and 


=. é ad ee owl 
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of hearing,®? axe valid and must be complied with. 
The right to notice is given by a statute which 
provides that removal shall be made only for 
cause,°* and by a statute prohibiting removal except 
on written charges and after opportunity to be 
heard in defense.°* A rule permitting constructive 
service of the charges and notice of hearing on a 
member of the police department reported missing 
after due search is reasonable.°> A judgment of 
dismissal is invalid where the service of notice was 
not made the required length of time in advance of 
the trial.°° Where the time of trial has been fixed 
and noticé given thereof, the time so fixed cannot 
be shortened,®’ and the tribunal has no authority 
to proceed with the trial or hearing previous to the 
day notified.>§ 

Waiver. The right to notice may be waived by 
a personal appearance and an expressed readiness 
to proceed with the trial,®® or by participating in 
the proceedings.®° The right to notice is not waived 
by an admission of the policeman that he is guilty, 
where he afterward states facts showing that he 
was not guilty of the main charges.*! 

[§ 1350] dd. Right to Presentation of Charges. 


Provisions to the effect that an officer of the police 
force cannot be discharged for causes affecting his 
character or standing as a public servant, except 
where formal charges have been made against him,*” 
must be complied with at least substantially,®* and 
he cannot be tried or removed for causes other 
than those specified in the charges.°* The require- 
ment of presentation of charges has been held to 
apply to a turnkey appointed to the position of 
patrolman.®* It does not apply to one who pro- 
; cures his appointment by fraud,®® nor, under a pro- 
vision that no employee elected by the municipal 
board should be dismissed except on written charges, 
to a policeman who goes in under a commission 
and holds over from time to time.®’ And refusal 
to grant specifications on final hearing is not error, 
‘where the complaint was fairly full and there was 
evidence that at the first hearing the policeman 
admitted his guilt.®® 
Sufficiency of statement of charge. The provi- 
sions usually require that the charges shall be in 
writing and this requirement must be complied 
with.®® The charges must be stated specifically and 


promotion constitutes a new ap-| NW 961. 365, 97 A 881. 

pointment as patrolman for a term 6L. Peo.. v. Martin, 152 N. Y¥. 317; Wis.—State v. La Crosse Police, 
of four years from its date; and, un-| 46 NE 484. etc., Comrs., 159 Wis. 295, 150 NW 
der the statute, the appointee cannot 62. See statutory, charter, and/ 493, 896. 

be removed during the four years municipal provisions. “ 64. Medford v. Judge Eastern 
succeeding his promotion, except [a] Discretion as to making | Middlesex First Dist. Ct., 249 Mass. 
upon notice. State v. Hawes, 177 Mo.| charge on complaint. — Under the] 465, 144 NE 397; Wilkinson v. Sagi- 


387, 76 SW 617. 

[b] Proof of service—An oral 
statement of a police sergeant, not 
under oath, that charges against a 
police officer were served is no proof 
that they were served. Re OR. 
ee 124 App. Div. 170, 108 NYS 


ing, 


3 prefer 

52. Chicago v. Gillen, 124 Ill. A.| of the 
210; Chicago v. Bullis, 124 Ill. A. 7;| before removing 
Gibbs v. Manchester, 73 N. H. 265, 61| officer. Garvin v. 


rules of the board of police commis- 
sioners providing that the secretary 
under direction of the board may, on 
complaint made and reduced to writ- 
cause charges 
against police officers, 
sioners have discretion whether: to 
charges but are not relieved 
necessity.of framing charges 


naw Police Comrs., 107 Mich. 394, 
65 NW 668; Wellman v. Metropolitan 
Police, 84 Mich. 558, 47 NW 1099; 
Peo. v. Humphrey, 156 N. Y. 231, 50 
NE 860; Peo. v. New -York Police 
Dept.,. 72 N: Y. 415; Peo. v. Davis, 
189 App. Div. 391, 178 NYS 436. 

[a] Variance between complaint 
and specifications of charge.—Where 
the complaint charges conduct unbe- 
coming an officer, and the charge 


to be framed 
the commis- 


or suspending an 
McCarthy, 39 R. I. 


A 128; Peo. v. Bingham, 123 App. Div. 
226, 107 NYS 1063; Peo. v. Martin, 1 
App. (Div. (420.3%: N¥S! 2745 Peo. ov: 
Metropolitan Police Dist., 26 Barb. 
(N. Y.) 481; McDermott v. Metropoli- 
tan Police Dist., 25 Barb. (N. Y.) 635.- 

[a] Reasonableness.—The  provi- 
sion of Ossining Village Charter (L. 
[1906] c 242) § 131, that a policeman 
shall not be discharged, except for 
cause shown, based on charges pre- 
ferred in writing and after a hearing, 
implies a reasonable notice, not satis- 
fied by a notice of only a little over 
twenty-four hours, when the officer 
is sick. Reddy v. Ossining, 148 App. 
Divi 725, 132, NYS 9376 

{b] Notice held sufficiently shown. 
—Clifford v. Chicago, 124 Ill. A. 123. 

[c] Time and place of passing on 
findings.—A policeman tried on 
charges before a trial board has no 
right to notice of the time and place 
for the consideration by the civil 
service commission of the findings of 
the trial board. Clifford v. Chicago, 
124 Ill. A. 123. And see Peo. v. Chi- 
cago, 195 Ill. A. 48. 

53. Hagerstown St. Comrs, v. Wil- 
liams, 96 Md. 232, 53 A 923; Ham v. 
Boston Police Bd., 142 Mass. 90, 7 
NE 540. 

54. Garvin v. Chambers, 195 Cal. 
212, 232 P 696; Peo. v.. Police Bad; 3 
Abb. Dec. (N. Y.) 488. 

55. Curtin v. San Francisco Police 
Comrs.; \(Gal.: A.) 239°P 355. 

56. State v. Wilkinson, 59 Mont. 
327, 196 P 878; Peo. v. Bingham, 135 
App. Div. 351, 120 NYS 395; Beo. v. 
Bingham, 123 App. Div. 226, 107 NYS 
1063. 

57, Peo. ‘v. ‘Martin; 1162°N..¥Y. 311, 
46 NE 484. 

58. Peo, v. Martin, supra. 

59. Peo. v. Powell, 127 Ill. A. 614; 

60. Dickey v. Des Moines Civ. 
Serv. Commn., 201 Iowa 1135, 205 


365, 97 A 881. 


63. Cal.—Nichols v. Sunderland, 
(A.) 247 P 614. 
Conn.—MecNiff v. Waterbury, 82 


Conn, 43,72 A 572, 135 AmSR 247. 
ae C.—Rudolph v. Creamer, 


A, 


39 
Ill. ine irate v. Compton, 115 Ill. 
406. 


Ky.—Gorley v. Louisville, 104 Ky. 
372, 47 SW 263, 20 KyL 602. 

La.—State v. Whitaker, 
947, 41 S 218. 

Mass.—Medford v. Judge WHastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397. 

Mich.—Wilkinson vy. Saginaw Po- 
ane Comrs., 107° Mich. 394, 65 NW 

Minn.—State v. St. Paul, 81 Minn. 
391, 84 NW 127. 

Miss.—Beverly v. Hattiesburg, 83 
Miss. 342, 35 S 876. 

Mo.—State v. Hawes, 177 Mo. 387, 
76 SW 617. 


116; day 


Mont.—Bailey v. Helena Police 
Dept. Examining, ete., Bd., 45 Mont, 
LOG, 22) Reb i2: 

Nebr.—Moores v. State, 54 Nebr. 


486, 74 NW 823. 

N. H.—Gibbs v. Manchester, 73 N. 
H. 265, 61 A 128. 

N. J.—Cahill v. West Hoboken, 90 
NSS P93 98/9100, TAM e 

N. Y.—Peo. v. Waldo, 212 N. Y. 156, 
105 NE 961; Peo. v. Humphrey, 156 
N. Y. 2381, 50 NE 860; Peo..v. Me- 
Clave, 123 N. Y. 512, 25 NE 1047; 
Peo. v. French, 119 N. Y. 502, 283 NE 
1061; Peo. -v. New York Police 
Comrs., '67°N. Y. 475; Peo. v. Dillon; 
46 App. Div. 187, 61 NYS 587 [aff 161 
N. Y. 646 mem, 57 NE 1122 mem]; 
Peo. v. Troy City Police Comrs., 55 
HowPr 454. 

Oh.—State v. Cleveland, 20 Oh. Cir, 
Ct. INU St 12510. 

R. I.—Garvin v. McCarthy, 89 R. 1. 


specifies the obtaining of sick leave, 
while performing manual labor at 
home, an objection that the officer 
was charged with conduct unbecom- 
ing an officer and neglect of duty is 
not well taken, as the specifications 
of the charge, and not the complaint, 


control. Oesterreich v. Fowle, 132 
Mich. 9, 92 NW 497. 
[b] Matters within personal 


knowledge of mayor.—Where a police 
officer is entitled to hearing upon 
charges made against him, the cause 
of removal after such a trial must 
be confined to the charges shown and 
heard, and should not extend to 
matters within the personal knowl- 
edge of the mayor. Peo. v. Davis, 
189 App. Div. 391, 178 NYS 436. 


65. State v. Hawes, 177 Mo. 387, 
76 SW 617. 
66. Peo. 


v. Martin, 20 App. Div. 
380, 46 NYS 728. 

67. Beverly  v. 83 
Miss. 342, 35 S 876. 

68. McAuliffe v. New Bedford, 155 
Mass. 216, 29 NE 517. 

69. Ill. Joyce v. Chicago, 216 Ill. 
466, 75 NE 184; Rockford vy. Compton, 
EPS) Til! A. 4016, 

Mich.—Wellman v. Metropolitan 
Police, 84 Mich. 558, 47 NW 1099. 

N. Y.—Peo. v. Davids, 179 App. 
Div.~939, 166 NYS" 14 08% Peo. v. Troy 
City Police Comrs., 55 ‘HowPr 454. 

R. I.—Keats v. Providence Police 
Comrs., 42 R. I, 240) 107° A 743) Gar 
Ma Vv. "McCarthy, 39 R. Ts i36e OT AS 

Wis.—State  v. 


Hattiesburg, 


LaCrosse _ Police, 


ete., Comrs., 159 Wis. 295, 150’ NW 
493, 896. 
[a] Subsequent amplification of 


charges.— Where the superintendent 
of police in accordance with the rule 
of the board of police commissioners 


‘within twenty-four hours of an offi- 


eer’s suspension made and _ filed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1350] 


with substantial certainty,” although the technical 


precision required in a declaration 


‘not necessary.’ It is sufficient if the charge fairly 
apprises accused of the offense for which it is 
The charges may be 


sought to remove him.7? 


written complaint, a later complaint 


.merely amplifying the same charges 


was not improper, where not in yio- 
lation of police commissioners’ rules, 
since the strict rules of court plead- 
ing are not applicable. Keats’ v. 
Providence Police Comrs., 42 R. I. 
240, 107 A 74, , 

[b] Waiver.—(1) Where a_per- 
son acting as a member of the police 
force of the city of New York, un- 
derstanding perfectly the charge 
which is to be investigated by the 
police commissioners, proceeds. to 
trial upon the merits, in no way 
making objection that written charges 
have not been preferred against him, 
as required by such. statute, he 
thereby waives the presentation of 
written charges. Peo. v. French, 102 
NG PMO SS 6 GUN, S13, 4 INS. Ord 44°7, 
(2) By appearance and request for 


hearing. J.sindblom v. Peo., 116 Ill. 
A. 213. 
70. Cal.—Nichols v. Sunderland, 


{A.) 247 P 614. 

Conn.—MecNiff v. Waterbury, 82 
Conn. 43, 72 A 572; 1835 AmSR 247. 

D. C.—Rudolph v. Creamer, 39 
Appr i: 

Ill._—Rockford vy. Compton, 115 Ill. 
A. 406. See Sechlau v. Chicago, 170 
Ill. A. 19 (question of sufficiency of 
charges held waived by failure to ob- 
ject thereto in trial before commis- 
sion). 

Mich.—Oesterreich v. Fowle, 132 
Mich, 9, 92 NW 497. 

Mont.—Bailey v. Helena _ Police 
Dept. Examining, ete., Bd., 45 Mont. 
197, 122 P 572. 

N. H.—Gibbs v. Manchester, 73 N. 
H.. 265, 61 A 128. 

N. Y.—Peo.. v. Davids, 179 App. 
Div. 939, 166 NYS 1108; Peo. v. Wal- 
do, 163 App. Div. 857, 146 NYS 880; 
Peo. v. Elmendorf, 42 App. Div. 306, 
59 NYS 115. 

Oh.—State v. 20 Oh. 
Girt i6t. (NOS. 250% 

R. I.—Reynolds v. Pawtucket, 23 
R. I. 370, 50 A 645. 

[a] Waiver of defect in charges. 
—(1) Bailey v. Helena Police Dept. 
Examining, ete, Bd, 45 Mont. 197, 
Lp Ba aay bya (2) Where charges 
against a police captain contained a 
specification to the effect that he had 
assigned a patrolman to do other 
than police duty, and accused made 
no application to have the specifica- 
tion made more specific, it was suffi- 
ecient to justify proof that he had 
detailed such patrolman to do cer- 
tain work for accused on houses 
owned by him. Peo. v. Greene, 94 
App. Div. 287, 87 NYS 1017: [rev on 
other grounds 179 N. Y. 253, 72 NE 
99]. 


Cleveland, 


71. Cal.—Nichols v. Sunderland, 
CAMEZET Ar Ole 

D. C.—Rudolph v. Creamer, 39 
App. 1. 


Tll.—Joyce v. Chicago, 216 Ill. 466, 
75 NE 184; Rockford v. Compton, 115 
Till. A. 406. 

La.—State v. Whitaker, 116 La. 


947, 41 S 218. 
Mass.—Medford v. Judge Hastern 


Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397. 
Mont.—State v. Butte, 54 Mont. 


5338, 172 P 134; Bailey v. Helena Po- 
lice Dept. Examining, ete, Bd. 45 
Mont. 197, 122 P 572. 
N. H.—Gibbs v. Manchester, 73 N. 
HH. 266, 61. A 128. : 
N. Y.—Peo. v. New York Police 
Comrs., 93 N. Y. 97. 
72. Cal.—Nichols v. 
(A.) 247 P 614. 
Conn.—MecNiff v. Waterbury, 82 
Conn. 43, 72 A 572, 185 AmSR. 247, 
D. C.—Rudolph v. Creamer, 39 
App. 1. : 
Ill.— Joyce v. Chicago, 120 Ill. °A. 


Sunderland, 
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or indictment is Verification. 


398 [aff 216 Ill. 466, 75 NE 184]. 


Mich.—Oesterreich vy. Fowle, 132 
Mich. 9, 92 NW 497. 
Mont.—Bailey v. Helena Police 


Dept. Examining, ete., Bd., 45 Mont. 
UOT VL224 U6 G2. 

N. Y.—Peo. v. New York Police 
Comrs., 938 N. Y¥. 97; Peo. v. Hayden, 
80. Hun” 39:7, 30° NYS*= 332; Peo. Vv. 
MacLean, 10 NYS 851 [aff 128 N. Y. 
619 mem, 28 NE 254 mem]. 

Oh.—State v. Barrett, 22 Oh. Cir. 
Ct, +104;-12, Oh.) Cir. Dec234. 

[a] Reason for rule—‘The only 
requirement of the statute is that 
the charge shall be reduced to writ- 
ing ...and if in substance it makes 
out any one of the triable offenses 
mentioned, it is sufficient. And even 
in determining this question the 
courts will apply the most liberal 
rules of construction, and necessarily 
so. The members of the Police Trial 
Board are not required to be learned 
in the law of pleading and practice; 


in fact, many board members are 
laymen entirely unfamiliar with 
court procedure, Neither is it de- 


manded nor contemplated that the 
person preferring charges against a 
policeman shall specify the details of 
the charge, give a particular designa- 
tion to the offense, or employ an at- 
torney to draft the complaint. To 
insist upon strictness in construing 
a written charge of this character 
would defeat the purpose of the law 
and render members of the police 
force immune from discipline.” 
Bailey v. Helena Police Dept. Exam- 
ining, etc., Bd., 45 Mont. 197, 199, 122 
Pesi2. 

{b] Misnaming charge.—‘‘If the 
specification . .. sets forth the com- 
mission of acts which come within 
the fair meaning and intendment of 
the offenses which the statute au- 
thorizes the commissioner of public 
safety to hear, determine, and pun- 
ish, he is not deprived of jurisdiction 
by the fact that in the formal charge 
the offense which the acts designated 
constitute is characterized by a name 
other than that used in the statute.” 
Horan v. Fleming, 143 App. Div. 131, 
133, 127 NYS 654 [foll Nolan v. Cole, 
157 App. Div. 44, 141 NYS 652] (ap- 
plying the rule where a charge that 
a police officer made an unprovoked 
assault of a serious character on a 
citizen was designated in the charge 
as conduct unbecoming an officer). 

[ec] Charges held sufficient.—(1) 


A charge against a police Officer of | 


being engaged in a fight with certain 
named persons ‘during which he is 
accused of attempting to shoot G. 
M.” is sufficient for the purpose of a 
trial before a policé commissioner. 
Peo. v. Hayden, 80 Hun 397, 30 NYS 
332) (2) A complaint against a po- 


lice captain, alleging that a merchant| 


complained to him of an obstruction 
and that the captain said nothing 
could ~be done, was sufficient to 
charge the offenses of misconduct in 
office and incompetency, in view of a 
rule requiring an officer to whom 
complaint was made to remedy the 
matter, or if he cannot do so at once 
to make a memorandum at police 
headquarters. Bailey v. Helena Po- 
lice Dept. Examining, etc., Bd., 45 
Mont. 197, 122)’ P 572. (3) Where a 
rule of the police department of the 
city of Cleveland provides as to offi- 
cers of the force, that “they shall not 
interfere or make use of the influ- 
ence of their office in elections, but 
may quietly exercise the right of 
suffrage as other citizens,’ a charge 
against an officer for'a violation of 


a given election and at a given vot- 
ing place, did use his influence as an 
officer to’ induce’ divers: persons ~to 


such rule, stating that the officer, at 
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The charge should be verified when 


it is required by statute or by the rules of the de- 
partment.™* But want of verification is waived by 


vote for a given candidate, and did 
distribute money to certain parties 
named, for the purpose of influencing 
them to vote for such candidate, is 
sufficiently definite. State v. Barrett, 
22 Oh. Ciry Ct) o104;) 12e-OhiCirn Dees 
.231,. (4) A charge against a police- 
man that he procured himself to be 
carried on the time book as_ sick, 
when in fact he was at home, en- 
gaged in manual labor, showing 
falsehood and deception in his report 
to his superior officers, prejudicial to 
the good order and discipline of the 
department, was not a charge of ab- 
sence from duty only, so as to limit 
the punishment to a forfeiture of 
pay and preclude dismissal under the 
rules of the department. Oesterreich 
v. Fowle, 132 Mich. 9, 92 NW 497. 
(5) A charge, preferred before the 
commissioners of public safety 
against a member of the police de- 
partment, of conduct unbecoming an 
officer, to wit, collecting funds for a 
benevolent society and failing to ac- 
count therefor, was sufficiently spe- 
cific. McNiff v. Waterbury, 82 Conn. 
43; -72 A 572, 135: AmSR> 247. <6) 
Under the Fresno City Charter a 
writing giving reasons for the re- 
moval of a police officer was held 
sufficient without stating acts of 
malfeasance or nonfeasance when 
viewed as a writing to ‘promote the 
efficiency of the service.” Nich- 
ols v. Sunderland, (Cal. A.) 247 P 


614. 

Charge held insufficient.—A 
charge, although it states the par- 
ticular kind of offense, is not a defi= 
nite charge when it states neither 
the time nor place of the offense. 
Peo. v. Elmendorf, 42 App. Div. 306; 
59 NY S115; 

73. Nichols v. Sunderland, (Cal. 
A.) 247 P 614. 

fa]. Effect.—(1) An amendment to 
a writing, stating reasons for the 
removal of a police officer, where it 
does not change the cause of action 
back to the date of filing the original 
writing, but where it introduces a 
new cause of action, it relates back 
to the date of filing the amendment. 
Nichols v. Sunderland, (Cal. A.) 247 
P 614. (2) Where a writing stated 
as the reason for the removal of a 
detective sergeant his indictment for 
conspiracy to violate the National 
Prohibition Act, an amendment stat- 
ing as reasons the indictment, incom- 
petency, inefficiency, and accepting 
of bribes from persons known. to 
the employee to be unlawfully. sell- 
ing intoxicating liquors may «not 
be assumed to state a new cause 
of action. Nichols vy. Sunderland, 
supra. 

74 Donovan v. San Francisco Po- 
lice’ Comrs., 32: Cal. A. 392, 163) P 
69; Oesterreich v. Fowle, 132 Mich. 
9, 92 NW 497; Peo. v. Metropolitan 
Police Dist., 26 Barb. (N. Y.) 481, 6 
AbbPr 162. 

[a] Where charges made by a po- 
lice captain need not be verified (1) 
an objection that charges were made 
by a roundsman and not verified 
cannot be sustained where it ap- 
peared that the charges were actu- 
ally made by a captain and that the 
roundsman only appeared as com- 
plainant. Peo. y. French, 1 Silv. Sup. 
97, 5 NYS 57. (2) Where a captain 
and a roundsman unite in a charge, 
it need not be sworn to. Peo. vy. New 
York Police Comrs., 93 N. Y..97. 

{b] An inspector of police is a 
subordinate officer within regulations 
authorizing such an officer to prefer 
charges in writing against a patrol- 
man withort verification on informa- 
tion furnished him by another per- 
son. Peo. v. Greene, 101 App. Div. 
$3, OD NY S803 V4 .loeng aodak 
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appearing and answering to the charges,’® or going 
to trial on the merits’® without objection. 

[§. 1351] ee. Who May Institute Proceedings. 
Where the statute contemplates that the charges 
shall be filed by the chief of police or an elector, 
the board has no power to remove on charges made 
Where the city council is au- 
thorized to try members of the police force on 
charges brought by the mayor, they have no juris- 
diction to act on charges made by the chief of 
police,”® or where the mayor hears a complaint and 
dismisses it without any submission.’® 

[§ 1352] ff. Grounds of Removal—(aa) In Gen- 
eral. Power to remove a police officer contemplates 
some legal,®° substantial,§+ or reasonable cause,®? 
showing some dereliction or neglect of duty, or 


on its own accord.” 


75. Peo. v. French, 1 NYS 6388. 

76. Donovan v. San Francisco Po- 
lice: .Comrs., <32)3,\Cala Av 392;) 163 .P 
69; Oesterreich v. Fowle, 132 Mich. 
9, 92 NW 497. 

77. State v. La Crosse Police, etc., 
Comrs., 159 Wis. 295, 150 NW 493, 

78. Hess v. Roberson, 67 Fla. 45, 
64 S 449. 
Buttorff v. York, 268 Pa. 143, 


80. Peo. v. New York Police 
Coemrs.,° 255) Ney YY: 2 40,:-49. INE: -2545 
State v. Cleveland, 20 Oh. Cir. Ct. 
N. S. 250. 

@1. Chicago v. Gillen, 124 Tll. A. 
210 [aff 222 Ill. 102, 78 NE 13]; An- 
drews v. King, 77 Me. 224; Gibbs v. 
Manchester, 73 N. H. 265, 61 A 128; 
Peo. v. Waldo, 160 App. Div. 255, 258, 
145 NYS 562; Peo. v. Bingham, 130 
App. Div. 710, 115 NYS 639, : 

“Tt is as important to the disci- 
pline and morale of the force to pro- 
tect an officer against dismissal on 
frivolous charges, to see that he has 
fair play and just treatment, as it is 
to sustain the department when he 
is shown to be really guilty of in- 
subordination, dereliction of duty, in- 
fraction of rules or other conduct in 
violation of good order and disci- 
pline.” Peo. v. Waldo, supra. 

82. McNiff Vv. Waterbury, 82 
Conn. 43, 72 A 572, 185 AmSR 247. 

{a] Thus a municipal charter pro- 
vision, that a member of the police 
shall hold office until dismissed by 
the board of commissioners of pub- 
lic safety for cause, does not give 
the board power to dismiss at its 
own caprice. McNiff v. Waterbury, 
82 Conn. 43, 72 A 572,185 AmSR 247, 

83. Chicago v. Gillen, 124 Ill. A. 
210 [aff 222 Ill. 102, 78 NE 13]; An- 


drews v. King, 77 Me. 224; Peo. v. 
Bingham, 130 App. Div. 710, 115 
NYS 639. 


{a] Otherwise stated, a police of- 
ficer cannot be removed for conduct 
not prejudicial to good order and 
discipline which is not a violation 
of a rule. Peo. v. Waldo, 162 App. 
Div. 867, 147 NYS 1005. 

[b] Dismissal held improper.— 
(1) The fact that the superintendent 
of telegraph and electrical service in 
the police department in the city of 
New York so exposed the wires lead- 
ing into police headquarters that a 
maliciously disposed person might 
tamper with them on the headquar- 
ters being left unguarded did not 
justify his dismissal, on it appear- 
ing that nothing had occurred to the 
wires for fifteen years. Peow ive 
Bingham, 130 App. Div. 710, 115 NYS 
639. (2) Where the superintendent 
of telegraph and electrical service in 
the police department of New York 
City had a good record for many 
years, and had made rules calling for 
an accurate record of electrical sup- 
plies as used and had to rely on sub- 
ordinates, the insufficient manner in 
which the account of electrical sup- 
plies was kept did not justify his 
dismissal. Peo. vy. Bingham, supra. 
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visions. 9° 
Conduct prior 
not be removed 


(3) Where the superintendent of the 
telegraph and electrical service in 
the police department of New York 
City showed a good record for many 
years, and since he became sSuperin- 
tendent the electrical equipment had 
enormously increased under his su- 
pervision, and the contracts for the 
laying of the wires were on file in 
the police department, and showed in 
detail the termini and course of each 
section of wire, and during his in- 
cumbency there had never been an 
interruption of service in any wire 
which had not been located and_ re- 
paired within two hours, the failure 
of the superintendent to keen on 
hand diagrams of the locations of the 
wires and connections was not 
ground for his dismissal. Peo. v. 
Bingham, supra. 

84 Conn.—McNiff v.- Waterbury, 
82 Conn. 43, 72 A 572, 185 AmSR 247. 


Ga.—Tibbs v. Atlanta, 125 Ga. 18, 
53 SH 811. 
Ill.—Chicago v. Gillin, 124 Ill. A. 


210 [aff 222 Ill. 112, 78 NE 13]. 

Iowa.—Fronsdahl v. Des Moines 
Civ. Serv. Commn., 189 Iowa 1344, 179 
NW 874. 

Kan.—State v. Bowden, 80 Kan. 49, 
101 P 654. 

Ky.—Dolan v. Louisville, 142 Ky. 
818, 1385 SW 272. 

La.—State v. Whitaker, 116 La. 947, 
41 § 218. 

Me.—Andrews v. King, 77 Me. 224. 

Md.—Smith v. Gaither, 144 Md. 484, 
125 A 58. 

Mass.—Medford v. Judge Eastern 
Middlesex First Dist. Ct., 249 Mass, 
465, 144 NE 397. 

Se ae ae Se v. McPheeters, 178 SW 

Mont.—Larkin v, Butte, 52 Mont, 
410, 158 P 316. 

Nebr.—Moores v. State, 54 Nebr. 
486, 74 NW 823. 

N. H.—Gibbs v. Manchester, 73 N. 
H. 265, 61 A 128, 

N. J.—Hoar v. Preiskel, (Sup.) 128 
A 857. 

N. Y.—Peo. _v... New. -York -Police 
Comrs., 165 Nir Y¥.) 40,49. NE 255 
Peo, v. Waldo, 160 App. Div. 255,°145 
NYS 562; Peo. v. Bingham, 130 App. 
Div. 710,115 NYS 639, 

Oh.—State v. Cleveland, 20 Oh. Cir. 
Gt... NewSs250; 

Or.—Venable v. Portland Police 
Comrs., 40 Or. 458, 67 P 203. 

R. I.—Keats vy. Providence Police 
Comrs., 42 R, I. 240, 107 A 74, 

Tex.—Steinback v. Galveston, (Ciy. 
A.) 41 SW 822. 

Vt.—Brownell vy. 76 Vt. 
326, 57 A 103. 

Wash.—King v. Listman, 63 Wash. 
271, 115, P93. 

85. Peo. v. McKay, 166 App. Div. 
614, 151 NYS 501; Peo. v. Waldo, 164 
App. Div. 563, 149 NYS 965; Peo. v. 
McAdoo, 117 App. Div. 438, 102 NYS 
656; Peo. v. Greene, 89 App. Div. 296, 
85 NYS 866. 

[a] Tllustrations of rule. — (1) 
That the superintendent of telegraph 
and electrical service in the police 


Russell, 
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something affecting his character and fitness for 
the position,®* such as corruption or inefficiency, in- 
fraction of rules governing the police force, com- - 
mission of an infamous crime, etc.$+ 
penalty of removal should not be visited upon a 
police officer for a mere technical violation of a 
rule which is not shown to have prejudiced any 
rights of the public or interfered with the proper 
discipline of the department.*° 
of removal have been specified by statute®® or char- 
ter,®7 a removal cannot be made for other causes.** 

Removals for political reasons*® are expressly pro- 
hibited by a number of statutory and charter pro- 


The extreme 


Where the causes 


to service.°t A police officer can- 
for conduct prior to entry upon 


department of New York City techni- 
cally violated a rule by purchasing 
telephone wire, instead of making a 
requisition on the bureau of supplies, 
did not justify his dismissal on it 
appearing that the wire was required 
for emergency work in pursuance of 
an order of the police commissioner 
to make immediate telephonic con- 
nections with a certain point; and 
that the work was in fact done within 
twenty-four hours.. Peo. v. Bingham, 
130 App. Div. 710, 115 NYS 639. (2) 
Relator, a patrolman, while on duty, 
called up headquarters and stated to 
the telephone operator that he was a 
patrolman, giving his name and ad- 
dress. Thé operator stated that he 
would call the inspector, to whom re- 
lator disclosed the alleged commis- 
sion of an offense without again dis- 
closing the fact that he was a patrol- 
man. It was held that, in the absence 
of a rule requiring relator to disclose 
such fact, he was not guilty of will- 
fully concealing his identity as a 
patrolman in his conversation with 
the inspector. Peo. v. McAdoo, 117 
App. Div. 438, 102 NYS 656. 

86. See statutory provisions, 

87. See charter provisions. 

88. Garvin v. Chambers, 195 Cal. 
212, 232 P 696; Cahill v. West Ho- 
bolsen,' 90 IN. 2 Te Li Snel Ode eens 
Magner.v. Yore, 75 N..J. Li. 198, 66 
A 948; Casper v. Philadelphia, 55 Pa. 
Super. 266; Sheeran vy. Philadelphia, 
Zee, DISt,. 651. 

[a] Under Oakland City Charter 
§ 81, police officers cannot be dis- 
charged except for misconduct, in- 
competency, or failure to perform 
their duties, or to observe the rules 
and regulations of the department or 
office. Garvin v, Chambers, 195 Cal. 
212, 232 P 696. 

89. See also supra § 1088. 

90. McNiff v. Waterbury, 82 Conn. 
43, 72 A 572, 135 AmSR 247; Moores 
v. State, 64 Nebr. 486, 74 NW 823; 
Cahill v. West Hoboken, 90 N. J. L. 
398, 101 A 417; Venable vy. Portland 
Police Comrs., 40 Or. 458, 67 P 203. 

[a] Facts insufficient to show re- 
moval for political reasons.—In pro- 
ceedings to test the validity of re- 
moval of police officers it appeared 
that ten were discharged on June 23, 
which was shortly after a municipal 
election, the order of discharge re- 
citing that they had performed their 
duties, but were removed by the 
commission for want of funds. On 
June 30 one of the removed officers 
was appointed special policeman, and 
on. August 2 four others were ap- 
pointed as members of the force, and 
on September 2 two others were re- 
appointed. There were no appoint- 
ments made in place of the other 
officers removed. It was held insuf- 
ficient to show that one of the officers 
was removed for political reasons, as 
prohibited by Portland City Charter 
(1898) §§ 99-101. Venable vy. Port- 
fang. Police Comrs., 40 Or. 458, 67 P 


91. See also supra § 1085, 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 
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service, when not so provided by rules,®? but this 
rule does not prevent his removal for an offense 
during his previous term of the same office, the 


service having been continuous.®* 


[§ 1353] (bb) Neglect of Duty, Misconduct, Etc. 
The following have been held sufficient grounds for 


92. Dolan vy. Louisville, 142 Ky. 
818, 185 SW 272; Campbell v. Newark 
Police: Comres (1 Nei din £898, 58) A, 
84. But see Tibbs v. Atlanta, 125 
Ga. 18, 53 SE 811 (supporting the 
contrary rule), 

93. Tibbs v. Atlanta, supra; State 
v. Whitaker, 116 La. 947, 41 S 218. 

94. See cases infra this note, 

[a] Acts held to justify removal. 
—(1) Absence from post of duty. 
eee v. New York Police Comrs., 93 

YY. 97; Peo. v.. York, 58 App. Div. 
$31, 68 NYS 1077 [af— 169. N. Y. 57? 
mem, 61 NE 1133 mem]; Peo. v. Mar- 
tin, 9 App. Div, 531, 41 NYS 578; Peo. 
¥. Maclean, il NYS 110) Peo.” v. 
Robb, 9 NYS 649. (2) Gambling in 
saloon, and failure to arrest for vio- 
lating excise law in his presence. 
Peo. v. Partridge, 99 App. Div. 410, 
91 NYS 258 [aff_180 N. Y. 542 mem, 
73 NE 1130 mem]. (3) Absence from 
post of duty and intoxication. Peo. 
v. French, 52 Hun 90, 5 NYS 55; Peo. 
v. Maclean, 13 NYS 342. (4) Fail- 
ure to inspect suspected premises. 
Peo. v. Roosevelt, 16 App. Div. 364, 
44 NYS 1003 [aff 155 N. Y. 662 mem, 
49 NE 1102 mem]. (5) Failure to 
make arrest. .Peo. v. Bell, 8 NYS 
748. (6) Failure to make arrest for 
violation of excise law. Peo. v. 
Roosevelt, 1 App. Div. 434, 37 NYS 
113 [aff 151 N. Y. 675 mem, 46 NE 
1150 mem]. (7) Failure to report by 
telephone to the station house from 
the places established on his beat 
for that purpose. Peo. v. Lewis, 111 
App. Div. 375; 97 NYS' 1057 [aff 186 
ING -¥-583 “mem, (SNM atiS mem |. 
(8) Failure to report circumstances 
tending to show crime. Peo. v. Bell, 
3 NYS 812. (9) Lying down while 
on patrol duty. Peo. 
14 NYS 77; Peo. v, Crimmins, 1 NYS 
656. (10) Numerous previous dere- 
lictions of duty. Peo. v. MacLean, 
supra. (11) Violation by a captain 
of police of N. Y. Police Dept. Rules, 
rule 7 par A, providing that each 
eaptain shall frequently ‘visit por- 
tions of the precinct at uncertain 
hours of the day and night, by 
habitually failing to make inspection 
between midnight and 8 A. M., and 
persistently remaining away from his 
precinct during -such hours, was 
proper ground for dismissal. Peo. v. 
Bingham, 132 App. Div. 345, 116 NYS 


TOA jatt 11205, SN. 7. 168,498) NB 
384]. 
[b] Failure of police instructor to 


prefer charges against class.—Rela- 
tor, a policeman in charge of a school 
of instruction, had no knowledge that 
an envelope containing money had 
been left at his home, addressed to 
his wife, intended as a present from 
his class, which had been discharged, 
until the day before he was cited to 
appear before a police commissioner 
to explain the same, which he did, 
and within an hour after such ex- 
planation he was suspended while he 
was engaged at such school, after 
which he was not in a position to 
prefer charges. It was held that re- 
lator’s neglect to prefer such charges 
against the members of the class 
that had made up the purse was not 
ground for dismissal. Peo. v. Greene, 
96 App. Div. 249, 89 NYS 343. 

fe] Absience ‘from post to attend 
to call of nature.—Absence of a po- 
liceman from his post during his tour 
of patrol duty is not cause for dis- 
missal, where it was occasioned by 
the necessity of using a toilet closet, 
and there was no such closet on his 


post. Peo. v. Roosevelt, 19 App. Div. 
16 2, 45 NYS 880. 
[a] Pending revocation of order 


of discharge, a police officer cannot 
be held amenable to a charge of neg- 


v. MacLean, 
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removal when it is necessary to show cause: Neglect 
_of duty;%* absence from post of duty without leave,?® 
unless the absence was not voluntary and inten- 


tional;°* willful neglect or refusal to enforce the 


lect of duty. Garvin v.- Chambers, 
195 Cal. 212, 232 P 696. 

{e] Other cases where dismissal 
held improper.—(1) Absence from 
post without failure to obtain per- 
mission, where absence was in the 
performance of duty. Peo, v. Waldo, 
158 App. Div. 735, 1483 NYS 1048. (2) 
Releasing persons in officer’s cus- 
tody charged with the unlawful pos- 
session of revolver, the revolver not 
being found on their -persons, no 
charges being preferred, the _ evi- 
dence being insufficient to show an 
arrangement whereby the charges 
were, not to. pe) preterred. -Pe0t., Ve 
MacAffer, 202 App. Div. 14, 195 NYS 
706. (3) Excusable delay in comply- 
ing with order to present himself 
forthwith to inspection. Peo. v. Mc- 
Adoo, 117 App. Div. 438, 102 NYS 
656. (4) Absence from post for three 
minutes for purpose of telephoning 
superior officer. Peo. v. ._McAdoo, 
supra. (5) Failure of detective to 
execute warrant promptly where of- 
fender was known by his alias. Peo. 
v. McKay, 163 App. Div. 668, 148 NYS 
962 [aff 213 N.Y. 657 mem, 107° NE 
1084. mem]. (6) Where relator, a 
policeman, on being relieved of duty 
at night, having been temporarily off 
his post in the daytime, was con- 
fronted with an order to present 
himself “forthwith” to the inspector, 
whereupon he immediately started to 
do so without first reporting his ab- 
sence from his post, it was held that 
such failure did not constitute a vio- 
lation of Police Dept. Rules, rule 46c, 
requiring Such report to be made “at 
the expiration of patrol duty.’ Peo. 
v. McAdoo, supra. : 

{f] Evidence held not to require 
ouster.—State v. Bowden, 80 Kan. 49, 
101 P 654. 

95. Hoar v. Preiskel, (N. J. pay 
128 A 857; Peo. v. McClave, 13) NYS 
340; Peo. Vv. New York, etc., Bridge, 
7 NYS 806. 

{a] Reporting illness.—It is in- 
cumbent upon a police officer, unable 
to report for duty on account of ill- 
ness, as required by the rules of the 
police department, to report that fact 
to headquarters, in view of available 
means of communication by tele- 
phone-and otherwise. Hoar vy. Preis- 
kel, (N. J. Sup.) 128 A 857. 

Absence from post see cases supra 
note 94 [a]. 

Absence without leave: 

As abandonment or resignation see 

supra § 1382. 

As ground for summary dismissal 

see supra § 1345. 

96. See cases infra this note. 

[a] Absence caused by illness.— 
Greater New York Charter (L. [1901] 
p 130 c 466 § 303) provides that un- 
explained absence without leave of 
any member of the police force for 
five days shall be deemed a resigna- 
tion. It was held that the statute 
does not authorize the dismissal of 
a member of the force absent because 
of illness, as the statute contem- 
plates a voluntary and intentional 
absence. Elder v. Bingham, 118 App. 
Div. 25 nL038yp NWS 617 tlatielso IN. PY: 
509 mem, 81 NH 1163 mem]. 

[b] Absence arising from tempo- 
rary mental aberration.—Peo. v. Mar- 
tin, 143 N. Y. 407, 38 NE 460. 

97. See case infra this note. 

[a] Showing intent.—In order to 
justify the removal of a police offi- 


‘eer for willful neglect or refusal to 


enforce the law under Comp. St, 
(1911). ¢ 71; § la, the evidence must 
show that his refusal was prompted 
by evil intent, legal malice, etc. 
State v.. Donahue, 91 Nebr. 311, 135 
NW 1030, AnnCasi913D 18. 

93. Peo. v, Brooklyn Police, ete., 


law ;°7 incompetency or inefficiency ;°* physical in- 
capacity ;°° insubordination;! being over a certain 


Bd., 69 N.Y. 408; Steinback v. Gal- 
veston, (Tex. Civ. A.) 41 SW 822 
(inability to read and write. English). 

99. Larkin v. Butte, 52 Mont. 410, 
158 P 316; Ayers v. Newark, 49 N. ir 
Ly 17.0,..6 A 6595 Peo... Robb, Ti BLY. 
383 [att 126 N. Y.,.180, 27 NE 267]. 

[a] Insanity.—A member of the 
park police force is properly removed 
theretrom on the statements of phy- 
sicians that he is suffering from an 
organic and progressive disease of 
the brain of an incurable character, 
and is quite likely to indulge in 
outbursts of insane temper. Peo, v. 
Robb, 11 NYS 883 [dist Peo. v. Robb, 
55 Hun 425, 8 NYS 502 (which holds 
that a statute empowering the park 
commissioners of New York City. to 
punish or dismiss members of the 
park police force on conviction of 
certain offenses, and to withhold the 
pay of any member of such force ‘‘for 
or on account of absence for any 
cause without leave, lost or sick 
time, sickness, or other disability, 
physical or mental,’ does not author- 
ize the removal of a member of such 
force on the ground that he is subject 
to insane delusions) ]. 

1. See cases infra this note. 

[a] Requisites of charge.—(1) In- 
Subordination ean be rightfully 
charged against a police officer only 
upon refusal to obey some order 
which a superior officer: is entitled 
to give and have obeyed. Sheehan v. 
San Francisco Police Comrs., 197 Cal. 
70, 239 P 844; Garvin v. Chambers, 
195 Cal. 212, 232 P 696.. But see. Peo: 
v. Waldo, 212 N. Y. 348, 106 NE 116 
[rearg den 212 N. Y. 610 mem, 106 
NE 1040 mem] (holding that dis- 
obedience of an order to report for 
drill duty was not the proper man- 
ner to test the order as being in 
violation of the Three Platoon Law). 
(2) When the officer has been dis- 
charged, he cannot be held guilty of 
insubordination or refusal to comply 
with a command not concerning per- 
formance of police duty. Garvin v. 
Chambers, supra. 

[b] Acts justifying. dismissal.— 
(1) Disobedience of orders. Pierce’s 
App., 78 Conn. 666, 68 A 161; State 
v. Rusling, 64: Conn. 517, 30 A 758; 
Peo. v. Metropolitan Police Bd., 15 
AbbPr (N. Y.) 167, 24 HowPr 481. 
(2) Refusal to appear for drill. Peo. 
v. Waldo, 212 N. Y. 348, 106. NE 116. 
(3) Statement that police commis- 
sioner was a liar and not to be be- 
lieved on oath. Alcutt y. Trenton 
Police Comrs., 66 <N..J., Li. 173, 48 A 


1006. (4) Calling superior officer a 
liar in open court. Peo. v. Moss,.50 
App. Div. 308, 68 NYS 912 [aff 165 
N. 606 mem, 58 NE 1090 mem]. 


(5) On expiration of a temporary 
office of police captain, the incum- 
bent became subject to reassignment 
to a sergeantcy, and his refusal to 
accept such reassignment warranted 
his removal from the forcé. King 
Volistmany 63 Washi, 270)) 11522993. 
(6) Refusal to explain nature of busi- 
ness on discovery by superior officer 
in a position inconsistent with the 
performance of duties. Rudolph v. 
Creamer, 39 App. (D. C.) 1. 

{[c] Using opprobricus epithet in 
relation to superior.—Upon the trial 
of a police officer before the com- 
missioners, on a charge of using an 
opprobrious epithet with reference to 
his superior, he cannot be convicted 
on mere proof that he used the 
epithet, unless it is also shown that 
it was used with reference to the 
superior. Peo. v. Hart, 25 App. Div. 
129, 49 NYS 268. 

[ad] What is not insubordination. 
—(1) A police commissioner, while 
acting as a judge for.the purpose of 


ye 


lee, 1 nie 
1 . ony 
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age ;” conduct unbecoming an officer, although not a 
violation of the rules and regulations of the depart- 
ment;* unprovoked or needless clubbing of citizens,® 
especially where he previously has been convicted of 
improperly using his club on two former occasions ;° 
unprovoked assault on another officer ;‘ attempting to 
procure publication of untruthful statements tend- 
ing to degrade another officer;* the making or cir- 


culation of false reports or charges 


hearing charges against a policeman 
who has been suspended from duty, 
ceases to act for the time being as 
accused’s superior officer, so that ac- 
cused is not guilty of insubordination 
for refusing to testify under advice 
of counsel, in violation of the com- 
missioner’s direction. Peo. v. Greene, 
96 App. Div. 249, 89 NYS 343. (2) 
Refusal to submit to inquisitorial 
proceeding in absence of counsel, 
pending revocation of order of dis- 
charge. Garvin vy. Chambers, 195 Cal. 
21257232) P1696. (3) Refusal on ad- 
vice of counsel to comply with order 
requiring appearance in partial uni- 
form. Martin v. O’Keefe, 195 App. 
Div. 814, 187 NYS 153. (4) Delay 
of five minutes in complying with 
order preventing performance of ap- 
parently plain statutory duty. Peo. 
v. Baker, 150 App. Div. 250, 134 NYS 
S12 (5) Officer releasing persons 
in his custody charged with unlaw- 
ful possession of a revolver, the re- 
volver not being found on their per- 
sons, and returning the revolver 
which was found in the street, to its 
owner, the commissioner of public 
safety being present and not direct- 
ing an arrest. Peo. v. MacAffer, 202 
ApPpLDive! Le 195" NYS 706." €6) cA 
member of the police force of the 
city of New York, who was attached 
to the “boiler squad,’ was trans- 
ferred to duty in a certain precinct, 
and subsequently wrote a letter to 
the “board of associated engineers,” 
in which he stated that, in response 
to a request of the board as to the 
reasons for his transfer, he would 
State that he was ordered to inspect 
two fire engines at a certain park, 
and that he found the boilers had no 
water in them, that he at length 
found the manager of the park, who 
informed the writer that he would 
have them ready in a minute, to 
which the writer replied that he could 
not wait, owing to another official 
engagement, whereupon the manager 
became enraged, threatened the 
writer, and reported him as intoxi- 
cated. It appeared that the writer 
had for several years been a mem- 
ber of the board. It was held that 
such communication did not warrant 
the writer’s removal from the police 
force for insubordination and breach 
of discipline. Peo. v. Bingham, 189 
N. Y. 104, 81 NE 776. 

2. Peo. v. Troy Police Comrs., 43 
HowPr (N. Y.) 385. 

3. Cal.—Donovan y. San Francisco 
pee Comrs-} 9327 Call’ Ay 3:92) 163 

Conn.—MecNiff v. Waterbury, 82 
Conn, 43, 72 A 572, 135 AmSR 247. 

Iowa.—Fronsdahl v. Des Moines 
Civ. Sery. Commn., 189 Iowa 1344, 179 
Nw 874° 

Mass.—Medford v. Judge Eastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397. 

N. J.—Hailes v. Kearny, 128 A 150. 

N. Y.—FPeo. v. Roosevelt, 23 App. 
Div. 533, 48 NYS 578 [aff 153 N. Y. 
646 mem, 47 NE 1110 mem]; Peo. v. 
Roosevelt, 18 App." Div. 404, 43 NYS 
73 [aff 153 N. Y. 646 mem, 47 NE 
1110 mem]. 

[a] Conduct less than crime.—A 
chief of police may remove a police- 
man for conduct less than crime or 
on evidence insufficient to convict. 
Fronsdahl y. Des Moines Civ. Serv. 


Commn., 189 Iowa 1344, 179 NW 
874. 
[b] Acts constituting unbecoming 


about a superior 


conduct.—(1) Acting as collector for 
bawdyhouse keeper. Herbert v. At- 
lantic: City, 28% Nid. Eos) oer A s0: 
(2) Collecting funds for benevo- 
lent society and failing to account 
‘therefor. McNiff v. Waterbury, 82 
Conn, 43; 72 A 572, 135 AmSR 247, 
(3) Engaging in a brawl and using 
profane language. Peo. v. Krein- 
heder, 207 App. Div. 160,: 201 NYS 
715. (4) Entry on premises-.of club 
for purpose of taking ice cream. 
Fehn v. Kearney, (N. J. Sup.) 132 A 
330. (5) Following a young woman 
upon private grounds, placing his 
hands upon her, and making ‘insult- 
ing proposals. Nolan v. Cole, 157 
App. Div. 44, 141 NYS 652. (6) Im- 
proper conduct after knowing rob- 
bery was being. perpetrated. Dono- 
van vy. San Francisco Police Comrs., 
32 Cal. A.. 392,°163. B 69, . (7) Playing 
with firearms and fatally injuring 
fellow officer held official delinquency 
warranting dismissal. Peo. v. Wal- 
00,2202 NY ot Lis, 105 AE 829% s5(8) 
Speaking to deputy police commis- 
sioner in insolent manner when on 
trial. Peo. v. Bingham, 124 App. Div. 
553, 108 NYS 933. (9) Lies and mis- 
statements relative to important, and 
essential facts to a superior officer. 
Martin v. Smith, 100 N. J. L. 50, 52, 
125 A* 142 (“In ordinary business 
affairs such conduct, to say the least, 
would lose the party the confidence 
of his employer, and render his ef- 
forts practically useless in the fur- 
ther prosecution of his employment. 
Why it should operate otherwise in a 
public employment is not at all clear, 
except upon the theory that the rules 
of morality applicable have no bear- 
ing upon the conduct of a servant in 
public life’’). 

[ec] Where a patrolman acciden- 
tally shot his wife as he was clean- 
ing his revolver, such happening did 
not constitute conduct unbecoming 
an officer sufficient to justify his dis- 
missal for violating Police Dept. 
Rules, rule 45, requiring extreme 
care in the use of revolvers.. Peo. 
Vv. Pills a 159 App. Div. 303, 144 NYS 
250. 

4 Joyce v. Chicago, 216 Ill. 466, 
473, 75 NE 184; Chicago v. Bullis, 
124 Ill. A. 7; Oesterreich v. Fowle, 
132 Mich. 9, 92 NW 497%. 

“Tt would, we think, in a city like 
Chicago, where the classified civil 
service embraces many hundreds of 
persons, greatly hamper the commis- 
sion in the administration of the City 
Civil Service act to require it, in 
advance, to specify in written rules 
every case which should be deemed 
cause for removal, and the statute 
should not be held to require it so to 
do unless such requirement is plain. 
The charge filed in this case, if true, 
shows conduct of the plaintiff in er- 
ror ‘unbecoming a police officer’ and 
which clearly rendered him unfit to 
act as a lieutenant of police in the 
city of Chicago, and was cause for 
and justified his removal from such 
office by the commission.” Joyce vy. 
Chicago, supra. 

5. Marran v. Bordentown, (N. J. 
Sup.) 61 A 18; Peo. v. Carroll, 42 
Peo. v. MacLean, 
v.. Bell, 10 °NYS 
829; Peo. v. French, 15 NYSt 108. 

6 Peo. v. Partridge, 88 App. Div. 
60, 84 eas (OCS 

10 NYS 764 


. v. McClave, 
(aff 123. N. Y. 512, 25 NE 1047]; Peo. 


officer ;° unwarranted arrest attended with cireum- 
stances of oppression and cruelty ;!° reckless riding. 
resulting in injury to citizen; criminal or immoral 
conduct ;'* devoting a part of his time to some other 
oceupation in violation of the police regulations ;1* 
misrepresentation of facts in order to procure ap- 
pointment,!* unless the appointment has been vali- 
dated by a statute;!® violation of a rule forbidding 


v. Bell,.3 NYS 814. 

8. Pe eo, v. Yonkers Police Comrs., 
41 Hun (N. Y.) 389. 

9. Tibbs v. Atlanta, 125 Ga. 18, 53 
SE 811; Peo. v. Partridge, 87 App. 
Div. 573, 84 NYS 487; Peo. v. Roose- 
velt. 2 App. Div. 536, 38 NYS 27 [aft 


153 N. Y. 657 mem, 47 NE 1110 
mem], 
[a] For instance, an inspector of 


police of the city of New York, 
charged with the duty, under Great- 
er New York City Charter § 315, of 
inspecting houses of ill fame, who 
falsely states that the police com- 
missioner had directed him not to 
obtain evidence against such houses, 
is guilty of misconduct, justifying 
his removal after a hearing. Peo. v. 
Waldo}. 2022.N." Y¥o.t56,, 2005 pI yOu: 
[rearg den 212 N. Y. 588 mem, 106 
NE 1040 mem] (holding it imma- 
terial that the statement or charge 
was made by the inspector in re- 
sponse to questions put to him by 
the commissioner). 

10. Peo. v. Roosevelt, 38 App. Div. 
635, 57 NYS 11. See Peo: v. Jourdan, 
90 N. Y¥. 53 (where it was held that 
the captain of a city police force is 
properly dismissed from office for 
sending two officers to the house of 
a married: woman at 2 A. M. with in- 
structions to bring her to the sta- 
tion, and then interrogating her in 
a coarse and vulgar manner, no com- 
plaint or warrant having been issued 
against her, and that it is immaterial 
that she was not in fact arrested, 
and that the officers were not ordered 
to arrest her). 

{a] Mistake in making arrest.— 
It seems improper to dismiss a pa- 
trolman from a police force simply 
because he makes an honest mistake 
in arresting a man without a war- 
rant when he had no right to do so, 
the arrest not being accompanied by 
actual violence nor by any aggravat- 
ing or annoying conduct and the 
prisoner being deprived of his liberty 
for only a apart time. Peo. v. Hum- 


phrey, 156 N. Y. 231, 50 NE 860. 

ll. Peo. v. Strauss, 3 Misc. 617, 
23% INYSe 295) fiafi; 1435 Ne tY 6453 woe 
NE 823). 


12. See cases infra this note. 

[a] Dismissal held proper.—(1) 
Indecent and willful exposure of per- 
son to female. Peo. v. Robb; 16 NYS 


124, (2) Visiting disorderly house. 
Peo. v. McAdoo, 113 App. Div. 909, 
99 NYS 949 [aff 190 N. Y. 528 mem, 


83 NE 1129 mem]. (3) Being caught 
in a compromising position with a 
drunken woman. Peo. v. French, 3 
Silv. Sup. 335, 6 NYS 431. (4) En- 
ticing girl to assignation house while 
off duty.  -Péo. v. French; )32, Hun 
(N. Y.) 112; Peo. v. New York Po- 
lice Comrs., 11 Hun (N. Y.) 408. §(5) 
Unlawfully obtaining money from 
the state. Joyce v. Chicago, 216 Ill. 
466, 75 NE 184. 

{b] Dismissal held improper.—It 
was improper to dismiss a policeman 
from the force on the ground of con- 
duct unbecoming an officer in con- 
tracting syphilis, where it was not 
shown that the disease resulted from 
immoral practices. Peo.’ v. Waldo, 
158 App. Div. 936, 143 NYS. 818. 

Loe) Reot Vv. Bell, 4 NYS 869 [aff 
125 N. Y: 722 mem, 26 NE 756]. 

14. Lindblom v. Peo., 116 Ill. A. 
213 [aff 215 Ill, 58, 74 NE 73]. 

15. eee v. Gaither, 144 Md. 484, 
125 A 58 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1353-1355} 


members of the police force to be delegates to, or 
members of, political caucuses, or to take part in 
any political canvass;!° bribery,!7 or accepting com- 
pensation, money, or a gratuity in violation of the 
statute, charter, or a rule of the department;!® and 
violation of a statute making it a crime punishable 
by disqualification from holding office for officers 
to buy and sell city warrants.1® 

[§ 13854] (cc) Intoxication. Drunkenness is a fre- 
quent ground for removal, and if the intoxication 
oceurs while the officer.is on duty it is usually held 
sufficient.2° Intoxication on duty cannot be excused 
on the ground that the liquor was taken for medici- 
nal purposes, it not appearing that he had any 
reason to suppose that it would be good for him;?+ 
but there may be circumstances in which intoxica- 
tion should not be regarded as an offense requiring 
dismissal,?* as for instance, where it is produced 
by taking a drink to alleviate suffering, after being 
engaged several days in an arduous struggle with 
strikers, who were striving often with violence to 
prevent the running of street cars, it will not con- 
stitute ground for remoyal.** Habitual drunken- 
ness also authorizes removal, although no overt act 
resulting from intoxication is charged.?* Conviction 
of the offense of intoxication before appointment is 
ground for removal under a statute prohibiting any 

16. Brownell v. 


76 Vt. 
326, 57 A 103. 
17. Peo. v. Powell, 127 Ill. A. 614; 20. 


Russell, 
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s 
accrued interest. State v. Butte, 54 
Mont, 533, 172. P 134, 23. 
Mohr v. Des Moines Civ. Serv. 24. 
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person convicted of crime from being appointed to 
membership on the police force.?° 

[§ 1355] gg. Defenses. The defenses may be ar- 
ranged under three classes: (1) That the charges 
are not sufficient to suspend or remove.?° (2) That 
the proof offered against him does not warrant such 
penalty.27 (3) That the appearances are mislead- 
ing and the real facts of the case exonerate him 
from blame.?® Where an officer is charged with 
committing a breach of the peace by drawing a 
pistol, and the evidence shows justification, a con- 
viction on such a charge is illegal.29 It is no de- 
fense that the offense was committed while the 
officer was only a probationer and before he had 
received his full appointment;*° that he was off 
duty at the time of the misconduct ;?! that he made 
a mistake of judgment ;** that a prosecution is pend- 
ing before a magistrate;** that the officers guilty 
of misconduct were carrying out orders of their su- 
perior officer, also guilty of the same misconduct ;** 
or that the aecused officer had an interest in the 
police fund.*® Neither is it a defense that the 
charge was too serious for the board to consider,®* 
nor that the act on which the charge was based is 
a criminal offense,?7 nor that the officer was tried 
and acquitted in a criminal prosecution for such 
offense.*® Mere lapse of time is no defense to a 
23 NE 1058. 


Peo. v. French, supra. 
Peo. v. French, 8 NYS 874 [aff 


Peo. v. Bingham, 134 App. Div. 602, 
119 NYS 417; Peo..v. McClave, 9 NYS 
263; Peo. v. French, 60 HowPr (N. 
Y.) 377 [aff 24 Hun 659]. 

18. State v. McPheeters, (Mo.) 178 
SW 761; Peo. v. Johnson, 10 NYSt 
404. 

fa] Rules held not violated.—(1) 
Where a detective accepted money 
from a citizen, complaining of viola- 
tions of the law, as part of a plan 
to secure evidence, and upon failure 
of the plan returned the money, he 
did not receive money from citizens, 
and, having acted in good faith. can- 
not be dismissed. Peo. v. Waldo, 
164 App. Div. 563, 149 NYS 965. (2) 
Where a police officer did not know 
that a fellow officer acting with him 
had received money from a private 
citizen until informed by the fellow 
officer, the officer, failing to inform 
his superior of the fact, did not vio- 
late a rule of the department, and 
could not be discharged therefor. 
Peo. v. Waldo, 162 App. Div. 867, 147 
NYS 1005. (3) The father of a boy 
who had been arrested by a patrol- 
man threatened, after the boy had 
been discharged, to get’ even, and 
went to an inspector and reported 
that he was going to give the patrol- 
man money. The inspector furnished 
the money,. which the father forced 
into the hands of the patrolman, and 
then ran and took a car, giving the 
patrolman no opportunity to refuse 
it. In pursuance of the plan, the in- 
spector came upon the patrolman 
soon afterward, who at once admit- 
ted that he had the money and ex- 
plained the facts. It was held that 
the patrolman did not receive money, 
in violation of Police Manual Rules, 
rule 22, or Greater New York Charter 
(lL. [1897] p 108 c 878 § 306), pro- 
hibiting a member of the _ police 
force from sharing in any gift, etc., 
and his discharge was improper. 
Peo. v. Bingham, 117 App. Diy. 192, 
102 NYS 347. 

19. State v. Butte, 54 Mont. 533, 
172 P 134. " 

[a] It is mo defense in a proceed- 
ing to remove a police captain on 
such grounds that the transaction 
was for the benefit of a brother offi- 
cer, particularly where the accom- 
modator did not disdain to accept the 


[43.C, J. —50] 


Commn., 186 Iowa 240, 172 NW 278; 
Marran v. Bordentown, (N. J. Sup.) 
61 Axi3gcPeo.\v. Mreneh,—-10- IN iY: 
494,18 NE 133; Peo: v. Bell, 125 
App. Div. 205, 109 NYS 90 [aff 193 
N. Y. 602 mem, 86 NE 1130 mem]; 
Peo. v. French, 3 Silv. Sup, 569, 7 
NYS 489 [aff 121 N. Y. 707 mem, 24 
NE 1101 mem]; Peo. v. Martin, 15 
Mise. 6, 36 NYS 487 [aff 149 N. Y. 
621 mem, 44 NE 1127 mem]; Peo. v. 
McLean, 1 Misc. 468, 21 NYS 625; 
Peo, v. French, 18 NYS 550; Peo. v. 
MacLean, 13 NYS. 341; -Peo. — v. 
French, 13 NYS 337;:Peo. v. Mac- 
Lean, 13 NYS 225; Peo. v. MacLean, 
11 NYS 486 [app dism 159 N. Y. 564 
mem, 54 NE 1094 mem]; Peo. v. Mac- 
Lean, 11 NYS 307; Peo. v. French, 
10 NYS 860; Peo. v. MacLean, 10 
NYS 851 [aff 128 N. Y. 619 mem, 28 
NE 254 mem]; Peo. v. French, 10 
NYS 792; Peo. v. McClave, 10 NYS 
560; Peo. v. French, 8 NYS 874 [aff 


1230 IN. OY. 0635.25 SN1953') + eok iv. 
French, 8 NYS 459 [aff 123 N. Y. 
636 mem, 25 NE 415 mem]. See 


Fronsdahl v. Des Moines Civ. Serv. 
Commn., 189 Iowa 1344, 179 NW 874 
(holding that a civil service commis- 
sion had jurisdiction to confirm the 
discharge of a policeman, where he 
had recently been suspended for in- 
toxication, although the evidence was 
insufficient to justify a discharge on 
the ground of looting stores). 

21. Peo. v. French, 119 N. Y. 502, 
23 NE 1061. 


22. Reddy v. Ossining, 148 App. 
Div., 725, 132 NYS 937: See Peo. v. 
French, 110 N. Y. 494, 18 NE 133 


(where the testimony of the police- 
man was held equivalent to a plea 
of guilty with an allegation of exten- 
uating circumstances: in mitigation 
of punishment). 

[a] Effect of admission.—Where 
a patrolman who is charged with 
conduct unbecoming an officer, in 
that at a certain time and place he 
was so much under the influence of 
liquor that he was unfit for duty, 
admits that while on duty he was 
under the influence of liquor, the ad- 
mission does not amount to a plea of 
guilty, where it is made in connec- 
tion with other evidence which 
amounts to an assertion of inno- 
cence. Peo. v. French, 119 N. Y. 493, 


123 N. Y. 685 mem, 25 NE 953 mem]. 

25. Peo. v. French, 102 N.Y. 583, 
7 NE 913: 

26. Matter of Taylor, 11 NYS 189, 
25 AbbNCas 148. 

27. Peo. v. MacLean, 11 NYS 353. 

28. Peo. v. Martin, 143 N. Y. 407, 
38 NE 460. 

29. Lamb v. Brunswick, 121 Ga. 
345, 49 SE 275. 

30. Peo. v. Roosevelt, 23 App. Div. 
533, 48 NYS 578. 

31. Medford v. Judge Eastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397; Hailes v. Kearny, 
(N. J.) 128 A 150; Herbert v. At- 
lanticnCity, 287 Ny Die e9 8e9 938A, 80s 
Winters v. Jersey City Police Comrs., 
TEIN (SC L163, 7 AvaOn eee. ve. Bell 
8 NYS 748; Peo. v. French, 4 NYS 222. 

[a] As violation of rule requiring 
orderly conduct.—It will not be pre- 
sumed that a rule of a police depart- 
ment promulgated under 2 Gen. St. 
(1895) p 1534, providing that each 
member in his conduct must be quiet, 
civil, and orderly, applies to a mem- 
ber excused from duty or to his de- 
portment in private life. Winters v. 
Jersey City Police Comrs., 77 N. J. L. 
153,971, A50: 

32. Peo. v. McClave, 10 NYS 561. 

33. Peo. v. Welles, 14 Misc. 226, 
35 NYS 672. 

34. Dickey v. Civil Serv. Comman., 
201 Iowa 1135, 205 NW 961. 

35. Lazenby v. Elmira Bd. of Po- 
lice; 762A pp. LDIvat iis T7SaN YS) Si0i2F 

36. Wellman vy. Metropolitan Bd. 
of Police, 91 Mich. 427, 51 NW 1070. 

37. Wellman vy. Metropolitan Bd. 


of Police, supra; Skillman y. Tren- 
ton Police Comrs., 64 N. J. L. 489, 
45 A 803; Peo. v. French, 32 Hun 


(N. Y.) 112 [erit and not foll Peo. v. 
New York Police Comrs., 20 Hun 
(N. Y.) 333 (where it was held that 
the New York police board cannot 
remove one on the charge of conduct 
unbecoming an officer, in that he 
swore falsely on trial of another be- 
fore the board, where he has not been 
convicted of swearing falsely before 
a jury in an ordinary court of jus- 


tice)]. And see supra § 1353. 
38. Peo. v. Bingham, 134 App. 
Div. 602, 119 NYS 417; Keats v. 


Providence Police Comrs., 42 
240, 107 A 74, 


ROL 


186 [48.6.3:] 


charge against a police officer,*® long delay being 
only evidence of bad faith.*? Where a town police 
officer was not reélected, but on mandamus was 
declared to be a member of the police department, a 
contention that a charge of misconduct dating after 
such failure of reélection cannot be considered by 
the aldermen is without merit, as he was still a 
Where the offense charged 
is failure to report by telephone during the night 
as required, and returning to ‘the station house 
drunk the next morning, testimony by the patrol- 
man that he procured the liquor to relieve an attack 
of sickness is insufficient to excuse his conduct, as 
-it was his duty to report the fact if he was ill.** 
So dismissal of a policeman for leaving his post 
will be confirmed, although he may have had a valid 
excuse therefor, if he failed temporarily to resign 
his duty to another member of the force, as required 


member of the force.*! 
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aa. In General. 


their nature.*9 


lege secured to 


by a rule of the department, and gave no explana- 


[a] One reason for the rule ap- 
parently is that on the trial of an 
officer before the police commissioner 
the rule of reasonable doubt in crimi- 
nal cases does not obtain. Peo. v. 
Bingham, 134 App. Div. 602, 119 NYS 
417; Keats v. Providence Police 
Comrs., 42 R. I. 240, 107 A 74. 

[b] It is the right and duty of the 
board of police commissioners be- 
fore reinstating a police officer to 
investigate formal charges of con- 
duct unbecoming an officer, involving 
a charge of larceny, and the officer’s 
acquittal of such charge in a crimi- 
nal court does not preclude such in- 
vestigation. Keats v. Providence 
Police Comrs., 42 R. I. 240, 107 A 74. 

[c] As violation of rule of former 
jeopardy.—A policeman, who was ac- 
‘quitted of bribery in taking from a 
saloon keeper money to avoid the lat- 
ter’s arrest, is not twice put in 
jeopardy by being thereafter tried by 
a police commissioner for neglect of 
duty and conduct unbecoming an of- 
ficer, where the commissioner did 
not act alone upon the record of the 
criminal trial, but examined a num- 
ber of other witnesses, as, in order 
that the principle of jeopardy apply, 
the former acquittal must have been 
for the same identical act and crime. 
Peo. v. Bingham, 134 App. Div. 602, 
119 NYS 417. 

39. Medford v. Judge 
Middlesex First Dist. Ct., 
465, 144 NE 397; State v. Butte, 
Mont. 533, 172 P 134. 

40. Medford v. Judge JHastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397. See Chicago v. 
Bullis, 124 Ill. A. 7 (a delay of 
twenty-three months in_ bringing 
charges was not laches, it not ap- 
pearing when knowledge of the of- 
fense came to the superintendent of 
police). 

41. Lowrey v. Central Falls, 23 
R. I. 354, 50 A 639. 

42. Peo. v. Lewis, 111 App. Div. 
375, 97 NYS 1057 [aff 186 N. Y. 583 
mem, 79 NE 1113 mem]. 

43. Peo. v. Tappen, 15 Mise. 20, 
36 NYS 773 [aff 151 N. Y. 620 mem, 
45 NE 1133 mem]. 

44, Doherty v. Galveston, 19 Tex. 
Civ. A. 708, 48 SW 804. 

45. Sirmans v. Owen, 87 Fla. 485, 
100 S 734; Fronsdahl v. Des Moines 
Civ. Serv. Commn.,, 189 Iowa 1344, 
179 NW 874; State v. Burney, 269 
Mo. 602, 191 SW 981. 

[a] ,Rights in relief fund as af- 
fecting nature of proceeding.—That 
a police officer under an act provid- 
ing for creation of a relief fund be- 
comes potentially entitled to bene- 
fits by reason of a definite length of 
service gives him no vested interest 
in the position he occupies that ren- 
ders his removal by proper municipal 
authorities a judicial act. Sirmans v. 
Owen, 87 Fla. 485, 100 S 7384. 
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46. Savannah v. Brown, 64 Ga. 
229; Peo. v. Board of Police, 3 Abb. 
Dee.» CNn. Y-) 4483) 7 Abber 78is. U6 
HowPr 115; Martin vy. O’Keefe, 195 
App. Div. 814, 187 NYS 153; Peo. v. 
Jerome, 36 Misc. 256, 73 NYS 306; 
Garvin v. McCarthy, 39 R. I. 365, 97 
A 881; McCarthy vy. Central Falls, 38 
R. I. 385, 95: A 921. But see McNiff 
v. Waterbury, 82 Conn. 43, 72 A 572, 
135 AmSR 247 (holding that the 
commissieners of public safety are 
not a court). 3 

[a] Status of commissioner,— 
There is a distinction to be made be- 
tween the position occupied by the 
commissioner of public safety of a 
city generally and when he is pre- 
siding as a judge at the trial of a 
policeman, and in such case _ the 
rules governing judicial tribunals, 
and not the rules of the police de- 
partment, apply. Martin vy. O’Keefe, 
195 App. Div. 814, 187 NYS 153. 

47. Garvin v. Chambers, 195 Cal. 
212, 232 P 696; Boyd v. Pendegast, 
BTiCaly A. 1504,6:207. P1382 \Stateriv: 
Wilkinson, 59 Mont. 327, 196 P 878. 

48. Oesterreich v. Fowle, 132 
Mich. 9, 92 NW 497; Peo. v. York, 53 
App. Div. 336, °65 NYS) 696; Peo. .yv. 


Welles, 18 App. Div. 132, 45 NYS 

49. Martin v. O'Keefe, 195 App. 
Div. 814, 187 NYS 153; Peo. v. 
Greene, 96 App. Div. 249, 89 NYS 


343; Peo. v. Elmendorf, 42 App. Div. 
306, 59 NYS 115. ; 

50. Garvin v. Chambers, 195 Cal. 
212, 232 P 696; Medford v. Judge 
Eastern Middlesex First Dist. Ct., 
249 Mass. 465, 144 NE 397; Ayers v. 
Newark, 49 N. J. L. 170, 6 A 659; 
Greenebaum v. Bingham, 201 N. Y. 
343, 94 NE 8538; Peo. v. New York 
Police Comrs., 
257; Peo. v. McClave, 123 N. Y. 512, 
25 NE 1047; Peo. v. Bingham, 127 
App. Div. 49, 111 NYS 92. 

“As... valuable rights of the ac- 
cused official are at stake, as well as 
his good name, the same safeguards 
that are used to protect good name, 
fame, property or person in courts of 
justice should in substance be ob- 
served in these proceedings.’ Peo. 
v. Elmendorf, 42 App. Div. 306, 309, 
59 NYS 115 [quot Martin v. O’Keefe, 
195 App. Div. 814, 187 NYS 153, 157]. 
To same effect see Garvin vy. Cham- 
bers, 195 Cal. 212, 232 P 696. 

[a] Fair trial held not accordea.— 
A> policeman, dismissed after a trial 
before the city council, wherein one 
of the councilmen preferred the com- 
plaint and three others were wit- 
nesses, one of them voting without 
having heard all the testimony, was 
not accorded a fair trial as required 
by pAct March 1917 VCR. py sig) i ca, 
“fair trial’ being a proceeding which 
hears before it condemns, which pro- 
ceeds upon induiry, and renders judg- 
ment only after trial. Wisberg v. 


For later cases, developments and changes in the law see cumulative Ann 


should be violated.®? 
less informal;®* and strict conformity with the 
modes of procedure as in courts of law is not re- 
quired ;°* and greater latitude in the reception and 


155 N. Y. 40, 49 NE} 
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tion of his neglect.4% 
[§ 1356] (e) Nature and Conduct of Hearing— 


The officer or board conducting a 


hearing need not be sworn in the absence of any 
statutory requirement to that effeet.** 
has been held that a board in conducting a hearing 
acts in an administrative capacity,* the proceed- 
ings are generally regarded as judicial*® or quasi- 
judicial*? in their nature. 
proceedings,*® although they are quasi-criminal in 
The trial must be fair in all sub- 
stantial respects,°° not a mere form to precede a 
predetermined removal,*! and no immunity or privi- 


Although it 


They are not criminal 


accused by the law of the land 
The hearing may be more or 


ae Park, 92 N. J. L. 321, 105 A 
16. 


51. . Peo. v.. Riley, 232--N. (Y. 283; 
133 NE 891; Peo. v. Riley, 203 App. 
Div. 398, 196 NYS 742; Peo. v. Crop- 
sey, 178 App. Div. 180, 165 NYS 143 
[aff 224 N. Y. 564 mem, 120 NE 873 
mem]; Peo. v. Bingham, 126 App. 
Div. 350, 110 NYS 414. 

[a] For instance, if a police com- 
missioner told a policeman that any 
untruthful statement would break 
him, that he had information con- 
trary to the policeman’s statement, 
and that if the policeman denied it 
he would suffer the penalty, there 
was a denial of the hearing contem- 
plated by the law when he afterward 
tried the charges. Peo. v. Cropsey, 
178 App. Div. 180, 165 NYS 143 [aff 
224 N. Y. 564 mem, 120 NE 873 mem]. 

52. Medford v. Judge Eastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397; Peo. v. Waldo, 212 
N. Y. 156, 105 NE 961. See Martin 
v. O’Keefe, 195 App. Div. 814, 187 
NYS 153 (stating that there is grave 
doubt whether a suspended police- 
man, who was accused of crime, 
could be compelled to furnish evi- 
dence against himself by an order 
compelling his appearance in partial 
uniform for the purpose of identifi- 
cation). 

53. Greenebaum v. Bingham, 201 
N. Y. 348, 94 NE 853. 

54 Conn.—McNiff v. Waterbury, 
82 Conn. 43, 72 A 572, 185 AmSR 247. 

N. J.—Ayers v. Newark, 49 N. J. L. 
170, 6 A 659; Devault vy. Camden, 48 
NI J.. Ge 483} bo As. 


N. Y.—Peo. v. McClave, 123 N. Y 
Bln eos SINE O04 TSi- Peay 7 anon New 
York Police. Comrs., -98 N. Y. 3325 


ee: v. Peck, 73 App. Div. 89, 76 NYS 

Or.—Nelson v. Baker, 112 Or. 79, 
227 P 301, 228 P 916; Cole v. Port- 
land, 96 Or. 645, 190 P 720. 

Pa.—Crofut v. Philadelphia, 276 
Pa. 366, 367, 120 A 277 [cit Cyc]. 

_{a] Reason for rule—The tech- 
nical rules that have been judicially 
adopted with regard to inferior 
criminal prosecutions are not to be 
applied to these investigations, for 
while it is proper that proceedings 
to deprive persons of common rights 
for alleged crimes should be con- 
fined by somewhat strict limits, the 
removal of incompetent or ill- 
behaved officials from their excep- 
tional positions of authority and re- 
sponsibility should be easy and 
prompt, and no forms should be 
requisite which are not in themselves 
substantial safeguards of justice. 
Devault v. Camden, 48 N. J. L. 433, 
5 A 451. 

[b] Necessity for arraignment and 
plea.—It was not necessary that a 
sergeant of police, tried for miscon- 
duct, should .be arraigned and re- 
quired to plead before the executive 


a ee RE 
otations, same title, page and note number, 
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consideration of evidence is allowed.®5 
same accuracy in regard to rulings on evidence re- 


quired as in courts of law.°® 
Witnesses; cross-examination.®? 


right to examine witnesses and introduce evidence 
in his defense,58 and to be confronted by the wit- 
nesses against him,®® to hear their statements under 
oath,®° and is entitled to cross-examine them to 
a reasonable extent;*t and where accused testifies, 
he is subject to a proper cross-examination.®2 If 
no objection is raised on constitutional grounds ac- 
cused may be examined about theecircumstances of 
the case before any case has been made against 
Nor can he object that his witnesses were 
not sworn where their testimony received the same 
consideration, as if given under ‘oath.®* 
that the police commissioner had before him the 
affidavits on which charges preferred against a 
patrolman were based in his investigation could not 


him.° 


board and the civil service commis- 
sion, where neither the charter nor 
rules make any such requirements, 
where he appeared and had ample 
opportunity to, and did in fact, an- 
swer the charges before the execu- 
tive board, and the proceeding before 
the civil service commission was ini- 
tiated by him, since such proceed- 
ings are more or less informal and 
are left somewhat to the discretion 
of the commissioners. Cole v. Port- 
land, 96 Or. 645, 190 P 720. 

55. Greenebaum v. Bingham, 201 
N. Y. 348, 94 NE 853; Peo. v. Peck, 
73 App. Div. 89, 76 NYS 328. 

Admissibility, weight, and effect of 
evidence see infra §§ 1361, 1362. __ 

56. Peo. v. Roosevelt, 16 App. Div. 
364, 44 NYS 1003 [aff 155 N. Y. 662 
mem, 49 NE 1102 mem]; Crofut v. 
Philadelphia, 276 Pa, 366, 367, 120 
AS 297 efcit (Cyc). 

57. Power to take testimony see 
infra § 1357. 

58. Gibbs v. Manchester, 73 N. H. 
265, 61 A 128. 

[a] Accused is” not. denied the 
right to examine witnesses where he 
merely inquires if he shall call cer- 
tain witnesses and is told by the 
commissioners, on stating what he 
expects to prove by the witnesses, 
that they will do him no good, the 
witnesses not being present. Peo. v. 
French, 3 Silv. Sup. 312, 6 NYS 213 
{aff 119 N. Y. 502, 23 NE 1061). 


59. Greenebaum v. Bingham, 201 
N. Y. 3438, 94 NE 853; Peo. v. Mc- 
Adoo, 121 App. Div. 178, 105 NYS 
599. 


[a] Thus a member of the police 
force of New York City charged with 
violating a rule forbidding maltreat- 
ment, etc., did not have a fair trial 
where the deputy commissioner, 
while the trial was in progress, an- 
nounced, basing his statement on 
what he said was the most reliable 
information, but not. stating the 
source or naming or calling as a wit- 
ness his informant, that a witness 
for accused who had sworn that he 
was present when the occurrence took 
place, and that the facts were sub- 
stantially as accused claimed, was 
not present, and did not see the event 
at all. Greenebaum y. Bingham, 201 
N. Y. 348, 94 NE 853. 

60. Greenebaum v. Bingham, 
supra; Peo. v. York, 169 N. Y. 452, 
62 NE 562; Peo. v. New York Police 
Comrs., 155 N. Y. 40, 49 NE 257; Peo. 
v. Davis, 189 App. Div. 391, 178 NYS 
436; Garvin v. McCarthy, 39 R. I. 
365, 97 A 881. 

[a] Effect of rule waiving oath 
in trivial cases.—A proceeding which 
results in the removal of a member 
of such police force cannot be con- 
sidered a trivial case within the 
meaning of the rule of the police 
commissioners that testimony on 
hearings before them must be_on 
oath, except in trivial cases. Peo. 
vy. New York Police Comrs., 155 N. Y. 
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have prejudiced him, where the persons who made 
the affidavits were witnesses before the commis- 


sioner, and he had an opportunity to cross-examine 


Accused has a | them.®® 


The fact 


40, 49 NE 257. 

[b] Objection not waived.—The 
dismissal of a member of such po- 
lice force as the result of a hear- 
ing where the witnesses were not 
sworn will be set aside, although ac- 
cused did not require the witnesses 
to be sworn and took no exception to 
the proceedings. Peo, v. New York 
Folice Comrs., 155 N. Y. 40, 49 NH 
We 

[ec] Objection waived.—(1) Fail- 
ure to administer the oath to wit- 
nesses against accused does not viti- 
ate the proceedings, where he admits 
the charges as to which they testify. 
Peo. v. Moss, 38 App. Div. 630, 56 
NYS 1032, 34 App. Div. 475, 54 NYS 
262. (2) Where a witness who has 
testified under oath on the hearing, 
before a deputy police commissioner 
of New York City, of one charge 
against a patrolman is called to tes- 
tify against the same patrolman on 
another charge, and inadvertently is 
not sworn, accused, by omitting in 
any manner to object to the testi- 
mony of such witness, and by cross- 
examining ‘him, waives such objec- 
tion, where the charges, in part at 
least, are tried at the same time, and 
accused must have known of the 
omission of the oath, Peo. v. Mc- 
Adoo, 184 N. Y. 304, 77 NE 260. 

Proof of service of notice by un- 
sworn statement see supra § 1349. 

61. Gibbs v. Manchester, 73 N. H. 
265, 61 A 128; Greenebaum v, Bing- 
ham, 201 N. Y. 343, 94 NE 8538. I 

62. Peo. v. Lewis, 111 App. Div: 
375,) STEN YS) 1057 flaffe186e Nin ¥u'583 
mem, 79 NE 1113 mem]. 

[a] Evidence affecting credibility 
of witness.—On trial of a police pa- 
trolman before the police commis- 
sioner on charges of neglect of duty 
and drunkenness, in which the pa- 
trolman testified that he took the 
liquor to relieve a disease with which 
he claimed to be afflicted, it was 
proper on a cross-examination to 
show, for the purpose of affecting 
defendant’s credibility, that he had 
been previously tried on _ similar 
charges of neglect of duty and in- 
toxication. Peo. v. Lewis, 111 App. 
Div. 375, 97 NYS 1057 [aff 186 N. Y. 
583 mem, 79 NE 1113 mem]. 

63. Peo. v. French, 8 NYS 456. 

[a] Question raised by objection. 
—An objection by accused that com- 
missioners ought to make out a case 
against him before he should be 
compelled to testify is directed to 
the order of examination and does 
not raise the question that accused 
is compelled to criminate himself. 
Peo. v. McClave, 123 N. Y. 512, 35 
NE 1047. 

64. Peo. v. Moss, 38 App. Div. 630, 
56 NYS 1032, 34 App. Div. 475, 54 
NYS 262. 

65. Peo. v. Greene, 101 App. Div. 
33,.91 NYS 8038. : 

66. Peo. v. New York Police 
Comrs., 84 Hun 64, 32 NYS 18 [aff 


Separate trials of several officers accused of re- 
ceiving bribes may properly be refused where the 
money was charged to have been paid pursuant to 
a common purpose and understanding.®® 

[§ 1357] bb. Power To Take Testimony; Report.® 
Where, in a proceeding to remove a policeman from 
office for cause,°* the power to take the testimony 
and report the same for final action to the board 
or officer empowered to remove the policeman®® 
has, by constitutional, statutory, charter, or mu- 
nicipal provision, as the case may be,’® been con- 
ferred on a particular board or commission,’! on a 
committee,’? on an individual member of the coun- 
cil or a board,’* on a particular officer,“* or on a 
board or court of inquiry,’® the board or officer to 


148 N. Y. 757, 48 NH 988]. 
aoe Evidence see infra §§ 1361, 
1362. 


68. See supra § 1347 et seq. 

69. See supra § 1344. 

70. See constitutional, statutory, 
charter, and municipal provisions, 

71. Ga.—Tibbs v. Atlanta, 145 Ga. 
LB.) b3 SH silk 

La.—State v. New Orleans Police 
Comrs., 113 La. 424, 37 S 16. 

Mass.—McLaughiin vy. Quinn, 253 
Mass. 1938, 148 NE 458. 

Mo.—State v. Burney, 269 Mo. 602, 
191 SW 981. 
ee J.—Kelly v. Bishop, (Sup.) 119 

6. 

N. Y.—Peo. v. Roosevelt, 23 App. 
Div. 533, 48 NYS 578. 

Oh.—State v. Barrett, 22 Oh. Cir. 
Ct./104,/12) Oh. Gir, Dees 231: 

Utah.—Hanchett v. Burbidge, 59 
Utah 127, 202 P 377. 

72. See cases infra this note. 

[a] Police committee of city coun- 
cil—Marran v. Bordentown, (N. J.) 
61 A 18; Dodd v., Foster, 64 N. J. 
L. 370, 45 A 802; Peo. v. Hudson, 77 
Hun 548, 28 NYS 940. 

73. Peo. v. New York Police 
Comrs., 99 N. Y. 676, 2 NE 151; Peo. 
v. New York Police Comrs., 93 N. Y. 
97 [aff 24 Hun 383]; Peo. v. New 
York Bd. of Police, 20 Hun (N. Y.) 
402; Peo. v. New York Police Comrs., 
10 Hun 106 [aff 76 N. Y. 613]; Peo. v. 
Robb, 1 Silv. Sup. 448, 5 NYS 869; 
Peo. v. Howell, 16 NYS 775; Peo. 
v. New York, etc.; Bridge, 7 NYS 


806. 

{a] Validity of rule—A rule of 
the police department of the city 
of New York, authorizing the evi- 
dence upon an investigation by the 
board of police commissioners upon 
a charge against a patrolman to be 
taken before one of the commission- 
ers and then laid before and exam- 
ined by the others before judgment, 
is within the power of the commis- 
sioners to adopt and is valid. Peo. 
v. New York Police Comrs., 98 N. Y. 
332. 

{b] In Mas'sachusetts.—(1) As St. 
(1923) c¢ 242 provides that the hear- 
ing of charges against patrolmen 
shail be before the officer or board 
having power of appointment and re- 
moval, and in view of St. (1918) ¢ 
247 (Gen. L. c 31 §§ 48-45), the rule 
of a city police force for hearing by 
a trial board is no longer in force. 
McLaughlin yv. Quinn, 253 Mass. 193, 
148 NE 458. (2) Under St. (1906) ¢ 
291 § 10 the police commissioner of 
Boston was not compelled to refer a 
complaint to the trial board. Welch 
Ras apse a 195 Mass. 541, 81 NE 
64. 

74 Brownell v. Russell, 76 Vt. 326, 
57 A 1038. 

Deputy police commissioner see 
infra text and notes 79 et seq. 

75. See cases infra this note. 

[a] In Pennsylvania (1) under 
the act of March 7, 1901 (P. L. p 20), 
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whom the report is made’® may remove the police- 
man‘ or dismiss the proceedings’® on such report. 

Deputy police commissioner. Under some provi- 
sions’® testimony is heard by the deputy police com- 
missioner who reports the same and_ his finding 
thereon to his superior officer who has the power 
of removal;*° but a dismissal by the police commis- 
sioner without passing on the evidence of guilt him- 
self, but only on a report of a deputy commissioner 
that he had found the officer guilty, is improper.** 
A deputy police commissioner, before whom charges 
against a member of the police force is examined, 
need not make a written finding of guilt in order to 
give the police commissioner authority to remove.** 
Notwithstanding the term of the commissioner tak- 
ing the testimony has ceased, the board of which he 
was a member may consider and act upon the evi- 
dence,®** but the rule is otherwise where before the 
evidence is acted upon an entirely new board has 
been appointed.** It is improper for two deputy 
commissioners to act alternately as accuser, witness, 
prosecutor, and judge;*> but a commissioner who 
witnessed the transaction for which removal is 
sought, but who was not complainant and did not 
testify as a witness, is not disqualified from taking 
testimony ;*° nor is a deputy commissioner disquali- 
fied from taking testimony by reason of the fact 
that he has personal knowledge of an act or state- 
ment about which uncontradicted testimony is given, 
particularly if the testimony received is not of sub- 
stantial importance.’ And the making of an order 
‘by a deputy police commissioner directing the cap- 
tain to prefer charges against an officer does not 
disqualify him from taking evidence against the 
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officer.®® 

[§ 1358] cc. Competency of Triers.°° A quorum 
of the board making the removal of a police officer 
is sufficient to give validity to the proceedings.®? 
A removal is invalid where a member of the board 
who has not heard all of the testimony participates 
in the decision;®! but this rule does not apply where 
the practice obtains of making a removal by the 
proper authority on the report of a trial board or 
officer.°? Under the theory that the police commis- 
sioners act only in administrative capacities, a police 
commissioner is not disqualified from sitting on the 
board on the trial of a police officer on charges 
which he caused to be filed,®* and mere bias or preju- 
dice of a commissioner trying the charges against 
an officer does not invalidate the removal,®* particu- 
larly where it is not claimed that he had any interest 
in the matter or was disqualified by statute.°° <Ac- 
cordingly it has been held that a police commissioner 
is not disqualified from trying and dismissing an 
officer because prior to the trial he had received a 
report of his misconduct and declared knowledge of 
his guilt.°® And where police commissioners are 
called upon to sit in judgment upon an offense 
committed in the presence of one of them, who is 
not a witness to prove it, or who, being a witness, 
has not to pass upon a conflict of testimony, he 
has no such interest in the result as to disqualify 
him;%? nor does the fact that one while on trial for 
absence without leave while on duty as a policeman 
later engaged in a quarrel with one of the commis- 
sloners disqualify the latter from sitting in the case 
on a judgment for dismissal for which he voted.%* 
But where the trial is had before a board and there 


ae 


policemen of cities of the second 
class are tried by a court of inquiry. 
Doverspike v. Magee, 51 Pa. Super. 
525. (2) Under the acts of June 1, 
1885 (P. L. p 37) and March 5, 1906 
(P. L. p 838), a policeman of a city 
of the first class is tried, on charges 
made by the director of the depart- 
ment of public safety, by a court 
composed of ‘persons belonging to 
the police ... force equal or supe- 
rior in official position, therein to 
the accused.’ Casper v, Philadelphia, 
55 Pa. Super. 266. 

76. See cases infra notes 77, 78. 

[a] Civil service commission may 
conduct a trial on charges in accord- 
ance with rules adopted by it, but it 
has no power to remove, its find- 
ings constituting recommendations 
on which the removing power may 
act. Hanchett v. Burbidge, 59 Utah 
U2 2029 P37 7: 

{b] Failure to reduce evidence to 
writing; how cured.—A failure to 
comply with Police Dept. Rules, rule 
131 of the board of police commis- 
sioners of New York City in remov- 
ing an officer from the force, where 
the trial of the charges against him 
was had before one commissioner 
only, and the testimony taken on 
such trial was not reduced to writ- 
ing and submitted to the whole board, 
ean be cured by a second judgment, 
confirming the first, made by the 
board in conformity with the rule. 
The first judgment is thus rendered 


effective. Peo. v. French, 2 NYSt 
608. 
77. Dodd v. Foster, 64 N. J. L. 370, 


45 A 802; Peo. v. Hudson, 77 Hun 548, 
28 NYS 940; Peo. v. Robb, 1 Silv. Sup. 
448, 5 NYS 869; Gallagher v. Blank- 
enburg, 248 Pa. 394, 94 A 132; Casper 
v. Philadelphia, 55 Pa. Super. 266; 
Doverspike v. Magee, 51 Pa. Super. 
525; Hanchett v. Burbidge, 59 Utah 
127, 202 P 377. 

78. Marran v. Bordentown, (N. J. 
Sup.) 61 A 13. 

79. See Greater N. Y. Charter (L. 


[1901] ¢ 466). 

80. Peo. v. Greene, 183 N. Y. 483, 
76 NE 614; Peo. v. Partridge; 180 
N. Y. 237, 73 NE 4 [rearg den 181 
N. Y. 530 mem, 73 NE 1130 mem]; 
Peo. v. McAdoo, 125 App. Div. 673, 
110 NYS 140; Peo. v. Partridge, 87 
App. Div. 578, 84 NYS 487; Peo. v. 
Paracas: 86 App. Div. 310, 88 NYS 
705. 

[a] Designation of deputy.—lIt is 
not material that the record does not 
disclose a written designation of the 
deputy to take the evidence, as the 
authority of the deputy will be as- 
sumed, in view of his statutory au- 
thority and of the subsequent review 
by the commissioner of the evidence 
so taken, especially where no objec- 
tion is made on the hearing before 
the deputy. Peo. v. Greene, 183 N. Y. 
483. 76 NE 614. 

81. Peo. v. McAdoo, 125 App. Div. 
673, 110 NYS 140. 

82... Peo. v. Partridge, 180 N. Y. 
237, 73 NE 4 [overr Peo. v. Greene, 
97 App. Div. 404, 89 NYS 1067). 

83. Peo. v. New York Police 
. 98 N. Y. 382 [overr Peo. v. 
New York Police Comrs., 27 Hun 
462]; Peo. v. New York Police Comrs., 
3L Hun (N. Y.)' 209; Peo. v. New 
a Police Comrs., 23 Hun (N. Y.) 

a 

84. Peo. v. Roosevelt, 7 App. Div. 
144, 40 NYS 102. 


85. Peo. v. Greene, 96 App. Div. 
249, 89 NYS 343. 

86. Peo. v. New York Police 
Comrs.,.:10- Hun 106 [aft »76a Nee 
OUST is 

87. Peo. v.. Waldo, 212 N. Y. 156, 


105 NE 961 [rearg den 212 N. Y. 588 
mem, 106 NE 1040 mem}. 

88. Peo. v. Greene, 106 App. Div. 
230, 94 NYS 477 [aff 184 N. Y. 565 
mem, 76 NE 1103 mem]. 

89. Disqualification to take testi- 
mony see supra § 1356. ©: 

90. State v. New Orleans Police 
Comrs., 113 La. 424, 87 S 16; Peo. 
v. New York Police Comrs., 99 N. Y. 


676, 2 NE 151; State v. Barrett, 22 


Oh. Cirse Cth 104551128 Ohws Cir: “Dee: 
91. Kelly v Bishop, (N. J. Sup.) 


119 A 6 [cit Eisberg v. Cliffside Park, 
920N. J. 3215/1058) A WL6]. 

92. See supra § 1356. 

93. State v. Burney, 269 Mo. 602, 

191 SW 981. 
Tibbs v. Atlanta, 125 Ga. 18, 
53 SE 811; Peo. v. Riley, 203 App. 
Div. 398, 196 NYS 742; Peo. v. Sher- 
man, 66 App. Div. 231,.72 NYS 718; 
Peo. v. Magee, 55 App. Div. 195, 66 
NYS 849; Peo. v. Elmendorf, 51 App. 
Div A238, 1644N YS obs. 5% App: ibiv, 
340, 68 NYS 54 [aff 168 N. Y. 675 
mem, 61 NE 1133 mem]; Peo. v. New 
York Police Comrs., 84 Hun 64, 32 
NYS 18 [aff 148 N. Y. 757 mem, 43 NB 
988 mem]. 

[a] “Where an official’s qualifica- 
tions to hear the charges are ques- 
tioned, and where he may be a wit- 
ness to material facts on the trial 
and he is without judicial experience 
or training, his insistence upon pre- 
siding at the trial himself, makes 
necessary a more critical examina- 
tion of the evidence to determine 
whether or not the official presiding 
has consciously or unconsciously 
been influenced by his personal in- 
terest in the controversy.” Peo. v. 
Kreinheder, 197 App. Div. 887, 889, 
189 NYS. 767, 

5 eegccne e for fair trial see infra 

Where impartial commissioners 
available see cases infra note 99. 

95. Tibbs v. Atlanta, 125 Ga. 18, 
53 SE 811; Peo. v. New York Police 
Comrs., 84 Hun 64, 32 NYS 18 [aff 
148 N. Y. 757, 43 °NE 9889), 

96.. Peo, v. Partridge, 99 App, Div. 
410, 91 NYS 258 [aff 181 °N. Y. 530 
mem, 73 NE 1130 mem]. 

97. Peo. v. Roosevelt, 23 App. Div. 
514, 48 NYS 537 [aff 155 N. Y. 702 
pave AL NE 1121 mem]. 

» Peo. v. York, 53 App. Div. 
65 NYS 696. F ie pe 


$$$ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, .. 
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are a sufficient number of impartial commissioners 
to pass.upon the case, but one of them is absent, and 
his place is filled by a commissioner who has a 
personal grievance against accused inseparably con- 
nected with the charge under consideration, the ac- 
tion of the board in dismissing accused is irregular, 
and will be annulled.®® 

Absence or disability of commissioner. Where 
the police commissioner of the city of New York 
is absent or disabled, the power to convict and to 
punish devolves on his deputies in the order of their 
rank,! and consequently the first deputy commis- 
sioner has authority to act as commissioner where 
the commissioner is disqualified to act.? 

Charge of tribunal pending trial. Where the 
membership of a board of commissioners of a city 
is increased by a statute enacted pending the trial 
of a policeman, the new member has no authority 
to participate in the trial, although he was present 
at all the sittings of the board and heard all the 
evidence.® 

Successor in office. The action of a police com- 
missioner in dismissing a member of the force, 
where based on proceedings had before his prede- 
cessor, is of no validity, where the charges were 
pending at the time the commissioner entered office, 
and, although tried, there had been no final judg- 
ment.* 

[§ 1359] dd. Time of Trial and Adjournment. It 
has been held that, where a police officer did not 
demand a hearing before the board of police commis- 
sioners upon charges involving a charge of crime, 
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an adjournment of hearing, the com- 


[43 C.J.] 789 


it was proper for the board to continue the hearing 
until after the officer’s trial in the criminal court 
for such erime so as not to prejudice the officer’s 
defense. A. policeman ordinarily has no right to 
an adjournment as of course of the hearing on 
charges for his remoyal;® the allowance of an ad- 
journment is a matter within the discretion of the 
board or officer before whom the trial is being had,’ 
which will not be disturbed unless such discretion 
has been abused.8 <A policeman is not entitled to 
have a hearimg on charges against him adjourned 
without showing, if required, that he has a meri- 
torious defense.® A postponement will not be 
granted for trivial causes;'° but an adjournment is 
improperly refused where the notice of the trial 
was not reasonable under the circumstances; and 
where the notice has not been served the prescribed 
length of time before the trial, the policeman is 
entitled to an adjournment as a matter of right.? 
Error in allowing an adjournment after examination 
of a few witnesses, to a day on which the witnesses 
examined were produced for cross-examination by 
the officer’s counsel, and the officer produced and 
examined his own witnesses, cured an error in re- 
fusing the original request of the officer for an 
adjournment on the ground of the absence of his 
counsel and witnesses.*® 

[§ 1360] ee. Right to Counsel. A polceman has 
a right to be heard by counsel on the trial of charges 
against him,'* and the right has been recognized by 
express statutory provisions.2®° Formerly, refusal of 
counsel on such a trial was not considered a denial 


581, 90 NYS 723 (a half degree ele- 


99. Peo. v. Roosevelt, 23 App. Div. 
533, 48 NYS 578. 
1. 1 Peo. Vo) Waldo, Alen. Ya, 206; 


105 NE 961 [rearg den 212 N. Y. 588 
mem, 106 NE 1040 mem]; Peo. v. Par- 
tridge, 180 N. Y. 237, 73 NE 4 [rearg 
den 181 N. Y. 530 mem, 73 NE 1130 


mem]. 
2. See case infra this note. 
[a] Disqualification of commis- 


sioner.— Where the charge against a 
police official of the city of New York 
is that he made false statements re- 


garding the police commissioner, 
which, if true, would warrant his 
removal, the commissioner’s great 


personal interest in the result of the 
trial disables him from acting as 
commissioner therein. Peo. v. Waldo, 
212 NEY. 156, 105. NE-961 [rearg den 
212 N. Y. 588, 106 NE 1040]. 

[b] A deputy commissioner is not 
disqualified from acting as commis- 
sioner at the trial of a police officer 
charged with falsely stating that the 
police commissioner had directed him 
not to obtain evidence against houses 
of prostitution because he overheard 
the police commissioner direct the 
officer to see a complainant and let 
him prove his charge that a certain 
house was a disorderly house. Peo. 
v. Waldo, 212. N. Y. 156, 105 NE 961 
[reh den 212 N. Y. 588, 106 NE 1040]. 

3. Tibbs v. Atlanta, 125 Ga, 18, 53 
SE 811. ; 

4 Elder v. Bingham, 118 App. Div. 
25, 103 NYS 617 [aff 189 N. Y. 509 
mem, 81 NE 1163 mem]; Peo. v. Roose- 
velt, 7 App. Div. 144, 40 NYS 102. 

5. Keats v. Providence Police 
Comrs., 42 R. I. 240, 107 A 74. 

6. Peo. v. Bingham, 132 App. Div. 
667, 117 NYS 429. 

[a] That a policeman has retained 
counsel does not give him the abso- 
lute right to have the hearing on 
charges adjourned from time to time 
until counsel can appear for him, 
Peo. v. Bingham, 132 App. Div. 667, 
117 NYS 429. 

7, Peo, v. Bingham, supra; Peo. v. 
Greene, 96 App. Div. 1, 88 NYS 1060 


faff 181 N. Y. 554 mem, 74 NE 1123 
mem]. 
[a] Matters which may be con- 


sidered.— Where a policeman asks for 


missioner has the right to consider 
the disturbance of the detail of the 
police force incident to requiring 
them to appear from time to time, and 
also the expense to which the city 
will be subjected in subpcnaing wit- 
nesses, and the importance of having 
an early decision on charges. Peo. 
v. Bingham, 132 App. Div. 667, 117 
NYS 429, 

[b] Refusal of adjournment held 
proper.—(1) On the trial of a mem- 
ber of the police force of the city 
of New York before a police com- 
missioner, the refusal to grant an 
adjournment on account of the ab- 
sence of a material witness is not 
an abuse of discretion, where it is 
shown that several adjournments had 
been had, owing to the absence of 
the same witness, and there was tes- 
timony of a physician who had at- 
tended the absent witness to the 
effect that the illness of the witness 
was permanent, and that it would 
endanger his life to examine him 
either in court or at his residence. 
Peo. v. Greene, 96 App. Div. 1, 88 
NYS 1060 [aff 181 N. Y. 554 mem, 74 
NE 1123 mem]. (2) Refusal of the 
police board to adjourn a hearing of 
charges against a policeman, to en- 
able him to procure witnesses, is not 
an abuse of discretion, where he did 
not state the names of any persons 
whom he desired to call, and was not 
sworn in his own behalf, and made 
no defense, and five days afterward 
filed an affidavit stating the names 
of persons by whom he testified that 
he could dispute the charge. Peo. v. 
Martin, 89° Hun: 373, 357 NYS 37% 
(3) A policeman is not entitled to 
have a judgment of dismissal set 
aside for absence of his counsel at 
an adjourned hearing, where he knew 
the day before that he was ill and 
would be unable to appear but made 
no effort before the hour of hearing 
to obtain an adjournment or employ 
others. Peo. v. Bingham, 132 App. 
Div. 667, 117 NYS 429. 

8. See infra § 1375. t 

9.. Peo. v. Bingham, 132 App. Div. 
667, 117 NYS 429. 

10. Peo. v. Webster, 98 App. Div. 


vation of temperature in the system 
of accused). 

11. Reddy v. Ossining, 148 App. 
Div. 725, 132 NYS 937. 

12. See case infra this note. 

{a] Short notice trial—(1) Un- 
der a rule of the police department 
requiring that notice of trial of 
charges against a policeman shall be 
served not less than forty-eight 
hours before trial, and containing an 
exception that shorter notice may be 
given to take the testimony of non- 
resident witnesses, taking testimony 
of resident witnesses in a_ short 
notice trial and refusing an adjourn- 
ment after hearing the testimony of 
the nonresident witnesses is fatal to 
the proceedings. Peo. v. Bingham, 
135 App. Div. 351, 120 NYS 395. (2) 
That in such case defendant was 
thereafter granted an adjournment 
and permission given him to intro- 
duce any testimony he might desire 
did not validate the proceedings. 
Peo. v. Bingham, supra. 

13. Peo. v. Greene, 106 App. Div. 
230, 94 NYS 477 [aff 184 N. Y. 565 
mem, 76 NE 1103 mem]. 

14. Peo. v. Bingham, 132 App. 
Div. 667, 117 NYS 429; Peo. v. Green- 
bush Police Comrs., 58 Hun 224, 11 
NYS 841 [aff 126 N. Y. 623 mem, 27 
NE 410 mem]; Peo. v. Hannan, 56 
Huni469," 10 NYS 71 ‘Paff 125 oN: GY: 
691 mem, 26 NE 751 mem]. 

fa] Extent and nature of right.— 
“This ... does not mean that the 
party proceeded against must in all 
cases and at all times be represented 
by counsel. No provision of law re- 
quires the people or the city to fur- 
nish counsel to a member of the po- 
lice force against whom charges are 
presented. It is optional with him- 
self whether or not he shall have 
counsel. It is evident that his right 
in these circumstances to counsel in- 
volves only the right to have a rea- 
sonable opportunity to obtain coun- 
sel.”. Peo. v. Bingham, 132 App. 
Div. 667, 671, 117 NYS 429; 

15. See statutory provisions; and 
Martin v. O'Keefe, 195 App. Div. 814, 
187 NYS 153 (construing Second- 
Class Cities L. §.137). OZ 
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of constitutional right.?® 

[§ 1361] ff. Evidence—(aa) In General. The 
burden is on the prosecution to establish the 
charges against the police officer whose removal is 
sought,17 but no evidence is necessary where. the 
officer pleads guilty. Proof must be made of the 
rules, the violation of which constitutes the basis of 
the charge.1® Where the officer is charged with mis- 
conduct at a voting place, evidence as to his con- 
duct during the entire day is admissible as tending 
to show whether the alleged misconduct was a mis- 
take or was willful and intentional.?° On a charge 
against a police officer for neglect of duty in regard 
to disorderly houses, the general reputation of a 
house is admissible.2t And generally evidence 
which, by the rules applicable thereto, is relevant 
and material2? is admissible.2? On the theory that 
the strict rules of evidence are not considered ap- 
plicable in trials of this nature,** the admission of 
hearsay has been held not improper,” although by 
the weight of authority admission of such testimony 
is considered improper.” It has been held that the 
silence of accused after incriminating circumstances 
have been shown may be considered as substantial 
evidence.2” In order that testimony of a member 
of the detective force may be considered, corrobora- - 
tion thereof is unnecessary.”® 

The record of a police officer cannot be considered 
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for the purpose of determining his guilt as to the 
charges preferred against him,”® if it is not intro- 
duced in evidence and an opportunity given him to 
explain;®° and if this is done the removal will be 
invalid, although there was abundant other evidence 
to sustain the charge.*+ Such record may, however, 
be considered for the purpose of fixing punish- 
ment.°? 

[§ 1362] (bb) Weight and Sufficiency. As in 
trials for criminal offenses®*? the judgment removing 
a police officer must be based on competent evi- 
dence,** and cannot be based on unverified state- 
ments,*> or on evidence which is not in the record.** 
However, proof beyond a reasonable doubt is not 
necessary to sustain the charges,** proof by a fair 
preponderance of the evidence being sufficient.28 A 
conviction may be based on circumstantial evi- 
dence.*® To reach a conclusion warranting a re- 
moval the tribunal hearing the complaint may dis- 
believe the testimony of accused.4° Where the 
mayor has power to remove a police officer on a 
finding of guilt or a recommendation of dismissal 
by a board on an investigation of charges,*! he has 
authority to remove on findings of fact showing a 
dereliction of duty, warranting a removal, although 
the findings are followed by recitals that the officer 
is found not guilty.*? In the notes reference is made 
to a number of decisions in which it was held that 


ney 
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16. Peo. v. Police Comrs., 31 Hun 
GNF). 2.09: 


Comes Loar Nee Xs 
[foll Peo. v. Roosevelt, 2 : 
692, 50 NE 1121]; Peo. v. Baker, 141 
App. Div. 888, 126 NYS 885; Peo. v. 
Baker, 139 App. Div. 148, 123 NYS 
493. j 

18. Peo. v. York, 53 App. Div. 336, 


65 NYS 696. 

19. Eisberg v. Cliffside Park, 92 
ING ak La oo hea1 O5 iA 7 LE wiecel lyn pv, 
Bishop, (N. J. Sup.) 119 A 6. 

20. Peo, v. Hayden, 7 Misc. 278, 
27 NYS 881. 


21. Peo. v. Roosevelt, 16 App. Div. 
364, 44 NYS 1003 [aff 155 N. Y. 662 
mem, 49 NE 1102 mem]. 

22. See Evidence §§ 89-156. 

23. See cases infra this note, 

[a]. Usual course of communicat- 
ing with superior.—On the hearing of 
charges against a police officer for 
failing to proceed against a disor- 
derly house, where his defense was 
that he had been ordered by the po- 
“ice commissioner to report such mat- 
ters to his secretary and take orders 
from him, and that he had done so 
in this case and had been ordered not 
to proceed against the house, it was 
error to exclude evidence that the 
officer had repeatedly reported to the 
commissioner’s secretary in the same 
elass of cases and received orders 
from him which he had obeyed. Peo. 
v. Bingham, 121 App. Div. 593, 106 
NYS 330» [aff 190 No ¥. 566 mem, 
83 NE 1129 mem]. 

[b] Record tape.—(1) On _ the 
trial of a policeman for failure to 
ring in to headquarters from speci- 
fied police boxes at certain times, evi- 
dence of a record tape operated by 
a mechanism at headquarters is ad- 
missible, the fact that the mecha- 
nism is not reliable at times affect- 
ing the weight of the testimony only. 
Wisberg v. Cliffside Park, 98 N. J. L. 
260, 127 A 84. (2) The weight of 
such testimony is a question for the 
trial tribunal. Hisberg v. Cliffside 
Park, supra. 

24. See supra § 1356. 

25. Fronsdahl v. Des Moines Civ. 
Serv. Commn., 189 Iowa 1344, 179 
Nw 874; Crofut v. Philadelphia, 276 
Pa. 366, 120 A 277. 

[2] Thus it is not illegal for the 
civil service commission to permit 


| missing a _ policeman, 


the chief of police to disclose the 
grounds upon which he acted, in dis- 
although it 


consists of hearsay evidence. Frons- 
dahl v. ‘Des Moines Civ. Serv. 
ee 189 Iowa 1844, 179 NW 
74. 

26. See supra § 1356. 

27. Fronsdahl v. Des Moines Civ. 
Serv. Commn., 189 Iowa 13844, 179 
NW 874. 


28. Peo. v. Roosevelt, 2 App. Div. 
498, 37 NYS 1083, 

292. Medford v. Judge Eastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 3897; Peo. v. York, 52 
App. Div.) 295, 65 NYS 130; Peo.u: 
Roosevelt, 2 App, Div. 498, 37 NYS 
1083; Peo. v. Roosevelt, 1 App. Div. 
577, 37 NYS 488. See Peo. v. French, 
119 N. Y. 502, 28 NE 1061 (commis- 
sioners acting on their own knowl- 
edge). 

30. See cases supra note 29. 

31. Peo. v. York, 52 App. Div. 295, 
65 NYS 130. 

32. Medford v. Judge Eastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397; Peo. v. Roosevelt, 
13 App. Div. 404, 43 NYS 78 [aff 153 
N. Y. 646 mem, 47 NE 1110 mem]; 
Peo. v. Roosevelt, 2 App. Div. 536, 
38 NYS 27; Peo. v. Roosevelt, 2 App. 
Div. 498, 837 NYS 1083; Peo. v. Roose- 
velt, 40 NYS 1147 [aff 168 N. Y. 488, 
61 NE 783]. See Peo. v. French, 119 
N. Y. 502, 23 NE 1061 (commission- 
ers acting on their own knowledge). 

[a] Recitals as to reasons for 
removal.—A clause in the decision of 
a mayor removing a police officer, “I 
further find that if just cause for 
removal as aforesaid does not exist 
in the findings and decision herein- 
before made under specifications 2 
and 8, just cause for removal exists 
in them in view of the previous rec- 
ord of the officer above set forth,” 
was held not to be interpreted to 
mean that the police officer was re- 
moved because of his previous rec- 
ord, rather than on charges pre- 
ferred, under’ Gen. it (es l§) 44, 
Medford v. Judge Eastern Middlesex 


First Dist. .Ct., 249 Mass, 465, 472, 
144 NE 397. 
33. See Criminal Law § 1559 et 


seq. 
34 Medford vy. Judge Wastern 
Middlesex First Dist. Ct., 249 Mass. 
465, 144 NE 397; Peo. v. Bingham, 


127 App. Div. 49, 111 NYS 92; Peo. v. 
Bingham, 126 App. Div. 350, 110 NYS 
414; Peo. v. Bingham, 117 App. Div. 
192, 102 NYS 347; Peo. v. Roosevelt, 
6 App. Div. 382, 39 NYS 640; Garvin 
N Phen ouied DON Les tke  SODs oe Oy 

[a] Hlements of offense.—In or- 
der to sustain certain charges against 
a police officer, the evidence of each 
material element of the offense must 
be positive and not merely inferen- 
tial. Peo. v. Cropsey, 149 App. Div. 
730, 184 NYS 187. 

35. Peo. v. New York, 166 N. Y. 
582, 60 NE 258; Peo. v. McAdoo, 121 
App. Div. 178, 105 NYS 599. 

[a] Thus a removal’ cannot be 
based on hearsay evidence not ynder 
oath, consisting of a statement said 
to have been made by a burglar. 
Peo. v. Roosevelt, 6 App. Div. 382, 39 
NYS 640. 

36. Greenebaum v. Bingham, 201 
N.Y. 348, 94 NE 853; Wisle v. 
Woodin, 205 App. Div. 452, 199 NYS 
559 [aff 238 N. Y. 551, 144 NE 887]; 
Peo. v. MacAffer, 202 App, Div. 14, 
195 NYS 706; Peo. v. Woods, 169 
App. Div. 146, 154 NYS 818 [aff 216 
N. Y. 648 mem, 110 NE 1047 mem]. 

S7. Fronsdahl vy. Des Moines Civ. 
Serv. Commn., 189 Iowa 1344, 179 
NW 874; Peo. v. Bingham, 134 App. 
nas ane LSS NiSiaa dive 

5 eo. v. Baker, 139 App. iv. 
148, 123 NYS 493. PRM ARY 
23 NYS 295 fate Las Ny. ee mene 
2 a we Le WO45 
3%, NE 823 mem]. oh Vee 

a eo. v. Bell, 125 App, Div. 205, 
109 NYS 90 [aff 193 N. Y. 602 mem, 
86 NE 1130 mem]; Peo, v. Peck, 73 
an Glee 76 NYS 328. 

a arge supported onl b 
conflicting evidence.—Where: Talker 
had been a member of the police de- 
partment for upward of fifteen years, 
and had a good record, the fact that 
he was charged with threatening an- 
other patrolman in a conversation 
over the telephone, which he denied, 
and which charge was supported 
only by evidence directly conflicting, 
was insufficient to justify his dis- 
missal from the force. Peo. v. Mc- 
Pasay 117 App. Div. 438, 102 NYS 

41. See supra § 1357. 
Brownell vy. Russell, 


42. 
326, 57 A 103. OG as 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the evidence was** or was not*! sufficient to show 
cause for a removal of the policeman. 

[§ 1363] (f) Hearing after Removal. 
utory and charter provisions, while requiring the 
removal of police officers to be for cause, provide for 
a hearing after removal if a timely request therefor 


is made by the removed officer.*® 


this nature contemplates a hearing in which the 
officer is permitted to produce his evidence,*® and 
the hearing can be compelled by appropriate writ 
where a proper request has been made.*? 


43. [a] Neglect of duty in gen- 
eral.(1) Bailey v. Helena Police 
Dept. Kxamining, ete., Bd. 45 Mont. 
197, 122 P 572; Peo. v. Greene, 106 
App. Div. 230, 94 NYS 477 [aff 184 
N. Y. 565 mem, 76 NE 1103 mem]; 
Peo, v. Greene, 104 App. Div. 496, 93 
NYS 720 [aff 188 N. Y. 573 mem, 76 
NE 1103 mem]; Peo. v. Greene, 98 
App. Div. 620, 90 NYS 194. (2) Ab- 
sence trom post without permission. 
Peo. v.. York, 169 N. Y. 578, 61 NE 
1133; Peo. v. Martin, 9 App. Div. 
531, 41 NYS 578; Peo. v. McCiave, 13 
NYS 340; Peo. v. MacLean, 11 NYS 
110; Peo. v. Robb, 9 NYS 831; Peo. v. 
New York, etc., Bridge, 7 NYS 806. 
(3) Failure to make arrest. Peo. v. 
Roosevelt, 1 App. Div. 434, 37 NYS 
113 [Laff 151 N. Y. 675 mem, 46 NE 
1150 mem]; Peo. v. Bell, 8 NYS 748. 
(4) Intoxication. Peo. vy. French, 110 
N. Y. 494, 18 NE 133; Peo. v. Bell, 
125 App. Div. 205, 109 NYS 90 [att 
193 N. Y. 602 mem, 86 NE 1130 
mem]; Peo. v. French, 52 Hun 90, 5 
NYS 55; Peo. v. French, 8 Silv. Sup. 
569, 7 NYS 489 [aff 121.N. Y. -707 
mem, 24 NE 1101 mem]; Peo. v. 
Martin, 15 Misc. 6, 36 NYS 437 [aff 
149 N. Y. 621 mem, 44 NE 1127 
inem]; Peo. v. French, 18 NYS 550; 
Peo. Vv French ls "NY Srset, Peo. Vv. 
MacLean, 13 NYS 225 [foll Peo. v. 
French, 119 Ni ¥, 493; 23 NE 1058]; 
Peo. v. MacLean, 11 NYS 486; Peo. v. 
French, 11 NYS 346; Peo. v. McLean, 
11 NYS 307; Peo. v. McClave, 10 NYS 
0603)" Peo: v. “erench,~ 10 NYS” 217; 
Peo. vy. French, 8 NYS 459 [aff 128 
N. Y. 636, 25 NH’ 415]; Peo. v. French, 
4 NYS 172. (5) Lying down while 
on patrol duty. Peo. v. MacLean, 14 
NYS 77; Peo: v. Crimmins, 1 NYS 


656. 

[b] Other grounds.—(1) Absence 
from duty without leave. Hoar v. 
Preiskel, (N.,.J/. Sup.)128 A .857. 
(2) Accepting gratuities without 
making report to- police captain as 
required by rules. Peo. y. Johnson, 
10 NYSt 404. (3) Conduct unbecom- 
ing officer. Peo. Vv.” Roosevelt, sis 
App. Div. 404, 43 NYS 73 [aff 153 
N. Y. 646 mem, 47 NE 1110 mem]. 
(4) Criminal or immoral conduct. 
Fronsdahl v. Des Moines Ciy. Serv. 
Commn., 189 Iowa 1344, 179 NW 874; 
Peo. v. McAdoo, 99 NYS 949; Peo. v. 
McClave, 9 NYS 263. (5) Deceiving 
police surgeon as to sickness. Peo. 
v.. Yonkers -Bd! of Police, 121 N.Y. 
716, 29 NE 34. (6) Devoting part of 
time to some other calling. Peo, v. 
Bell, 10 NYS 829. (7) Making false 
charge about officer. Peo. v. Roose- 
velt, °2 App. Div. 536, 38 NYS 27 
[aff Trd3-N. \Y. 657 mem,)47 NE 1110 
mem]. (8) Making ‘or circulating 
false charges or reports about su- 
perior officer. Tibbs v. Atlanta, 125 
Ga. 18, 53 SE 811; Bailey v. Helena 
Police Dept. Examining, etc., Bd., 45 
Mont. 197 e122 oT 2s “Reo. ways Par- 
tridge, 87 App. Div. 573, 84 NYS 487. 
(9) Unprovoked clubbing of citizen. 


Peo. v. MacLean, 15 NYS 219; Peo. 
vy. Bell, 10 NYS 829. (10) Visiting 
disorderly house. Peo. v. McAdoo, 


TT Sena pe Div. 909, 99 NYS. 949° [arr 
190° N. ~Y. 528 “mem; "83°" NE 1129 
mem]. 

[ec] Other misconduct.— (1) Ex- 
amining officer, by prearrangement, 
asking questions ot candidate for en- 
gineer’s license. Peo, vy. Waldo, 155 
App. Div. 134, 189 NYS 1044 [aff 212 
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Some stat- 


A provision of 


Where 


N. Y. 558 mem, 106 NE 1040 mem]. 
(2) Violation of rule requiring officer 
to report on circumstances attending 
his leaving his beat while on duty. 
Quay v. Wege, 158 App. Div. 120, 142 
NYS 618. (8) Violation of rules and 
conduct prejudicial to the welfare of 
the department. Nolan v. Cole, 157 
App. Div. 44, 141 NYS 652. 

Ld] Evidence of alibi held insuffi- 
cient to overthrow a verdict of con- 
viction. Peo. v. Bingham, 134 App. 
Div. 602, 119 NYS 417. 

44. [a] Neglect of duty in gen- 
eral.—(1) Peo. v. Baker, 139 App. 
Div. 148, 123 NYS 493; Peo. v. Bing- 
ham, 127 App. Div. 3, -111 NYS (14; 
Peo. v. McAdoo, 121 App. Div. 178, 
105 NYS 599; Peo. v. Greene, 98 App. 
Div. 620, 90 NYS 194. (2) Absence 
from post of duty without leave. 
Peo. v. Waldo, 167 App. Div. 960, 151 
NYS 506 [rearg den 167 App. Div. 
934 mem, 152 NYS 1136 mem]; Peo. 
v. Magee, 57 App. Div. 281, 67 NYS 
906; keo. v. Roosevelt, 15 App. Div. 
401, 44 NYS 102 [aff 153 N. Y. 689 
mem, 48 NE 1106 mem]; Peo. v. 
Roosevelt, 7 App. Div. 610, 40 NYS 
1iy;: Peo. v. Wetles, 5 App. Div. 523, 
39 NYS 50; Peo. v. Martin, 5 App. 
Div. 217, 39 NYS 74; Peo. v. Mac- 
Lean, 57 Hun 141; 10 NYS 803. (3) 
Failure to deliver promptly effects 
taken from the person of a dead man. 
Peo. v. Roosevelt, 7 App. Diy. 181, 
39 NYS 1101. (4) Failure to make 
entry in blotter. Peo. v. Bingham, 
127 “ADP. Div. 49) ot 1) NWS 39.205 FC) 
Intoxication while on duty. Peo. v. 
Waldo, 167 App. Div. 960, 151 NYS 
506 [rearg den 167 App. Div. 934 
mem, 152 NYS 1136 memj];. Peo. v. 
Moss, 38 App. Div. 633, 56 NYS 951; 
Peo. v. Roosevelt, 26 App. Div. 183, 
49 NYS 975; Peo. v. Weltes, 88 Hun 
190, 34 NYS 412; Peo. v. MacLean, 


60 N. Y. Super. 210, 70 NYS 475 [aft 
LooNe: | Vave Oc eet ic OL. NIE, ee a) 
mem]; Peo. vy. French, 11 NYS 181 


Lapp dism 123 N. Y. 660, 26 NE 749]; 
Peo. v. McClave, 10 NYS 441. (6) 
Permitting house of prostitution to 
exist within his district. Peo. v. 
Greene, 92 App. Div. 243, 87 NYS 172. 
(7) Permitting intoxicating liquor to 
be sold in violation of law. Wisle v. 
Woodin, 205 App. Div. 452, 199 NYS 
559 [aff 288 N. Y. 551 mem, 144 NH 
887 mem]. (8) Sitting on a barrel 
instead ot walking his beat. Matter 
of Koch, 91 App. Div. 194, 86 NYS 
4 


59. 

[b] Accepting bribe. — Peo. v. 
Woods, 169 App. Div. 146, 154 NYS 
818 [aff 216 N. Y. 648 mem, 110 NH 
1047’ mem]; Peo. v. Partridge, 95 
App. Div. 323, 88 NYS 657; Matter of 
Cross, 85 Hun 3438, 32 NYS 933. 

[ec] Assault on fellow officer.— 
(1) Peo. v. Bingham, 123 App. Div. 
286, 107 NYS 1055. (2) Brawling. 
Peo, Vv. Martin, 41 NYS.-974. (3) 
Breaking into apartment at night. 
Peo. v. Baker, 148 App. Div. 107, 127 


NYS 565. (4) Conduct unbecoming 
an officer. Peo. v. New York Police 
Dept. wisn Ne Ye pt lols eG. VoBaker, 


140 App. Div. 1387, 124 NYS 1056; 
Peo: v.,, Bingham; -127. App.. Div...3, 
111 NYS._.14. (5) Criminal. and, im- 
moral conduct. Peo. v. McAdoo, 121 
App. Div. 178, 205 eN YS; 599;, Peo. vy. 
York, 35 App. Div. 430, 54 NYS 835. 
(6) False statement to superior offi- 
cer with intent to deceive. Peo. v. 
Greene, 92. App. Div. 243, 87 NYS 
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this procedure is provided for by statute, a police 
regulation requiring the trial of a police officer be- 
fore his removal is ineffective.*® 
Proceeding in nature of an appeal.‘9 
statutory and charter provisions®® a somewhat simi- 
lar procedure is provided for by permitting an 
appeal within a specified: time to the civil service 
commission or other tribunal, by a police officer 
who has been suspended or discharged, and giving 
the commission or other tribunal power to hear and 
determine the matter. Such proceedings are original 


By some 


172; Peo. v. Partridge, 86 App. Div, 
310, 883 NYS 705. (7) Immoral con- 
duct. Peo. v. Waldo, 158 App. Div. 
936, 143 NYS 818; Peo. v. Police 
Comrs., 18 App. Div. 69, 43 NYS 118 
[app dism 153 N. Y. 657 mem, 47 NE 
1110 . mem]. (8)  Insubordination. 
Peo. v. Baker, 139 App. Div. 148, 123 
NYS 493. (9) Larceny. Peo. v. Par- 
tridge, 83 App. Div. 262, 82 NYS 109; 
Peo. v. Welles, 89 Hun 96, 35 NYS 
1000. (10) Making false statement 
to inspector. Peo. v. Woods, 171 
App. Diy. 684, 157 NYS 606 [atf 219 
N. Y. 643 mem, 141 NE 1079 mem]. 
(11) Misrepresenting status. Peo. Vv. 
Bingham, 126 App. Div. 350, 110 NYS 
414, (12) Unwarranted assault_on 
citizen. Peo. v. Baker, 141 App. Div. 
888, 126 NYS 885; Heo. vy. Macuean, 8 
NYS 511 [aff 121 N. Y. 704 mem, 24 
NE 1100 mem]. : 

{d] Other offenses.—(1) Partici- 
pation in swindling scheme, eviaence 
showing it was not accused. Peo. v. 
Waldo, 159 App. Div. 856, 144 NYS 
1011. (2) Preparing without author- 
ity an official application in name of 
another policeman. Peo. y. Waldo, 
160 App. Div. 255, 145 NYS 562. (3) 
Violation of department regulations. 
Peo, vy. Cropsey, 149 App. Div, .730, 
134 NYS 137. (4) Violation of rule 
against receiving fee or gratuity. 
Peo. v. Waldo, 161 App, Div. 731, 
146 NYS 581. (5) Violation of rule 
forbidding use of profane language 
while on duty. Lamb v. Brunswick, 
121 Ga. 345, 49 SE 275. (6) Writing 
anonymous letter to commissioner of 
police. Peo. v. Waldo, 1638 App. Div. 
065, 148 NYS 985. 

45. See statutory and charter pro- 
visions. 

46. Boyd v. Pendegast, 57 Cal. A. 
504, 207 P Tk3. 

[a] Sufficiency of notice. — (1) 
Notice by chiet of police of the city 
of Los Angeles to a police officer 
that he was suspended for “neglect 
of duty” was sufficient, without set- 
ting out the acts making up the de- 
linqueney charge, it being presumed 
that the commissioners, on request, 
would acquaint him with the details, 


under Los Angeles . Charter, as 
amended in 1911 (St. [1911] p 2107 
art..9 § 93). Boyd v. Pendegast, 57 


Cal. -A. 504,207 P-713.°"(2) A. police 
officer, removed from the force of the 
city of Los Angeles, cannot complain 
that the notice was only to the effect 
that he was suspended, the suspen- 
sion, not stating the time for rein- 
statement, being in effect a removal, 


under Los Angeles Charter, as 
amended in 1911 (St. [1911] p 2107 
art 9 § 93). Boyd v. Pendegast, .su- 
pra. 


47. Boyd v. Pendegast, supra. 
48. Gordon v. Cambridge Chief of 
Police, 244 Mass. 491, 1388 NE 905. 


ieee Appeal generally see infra § 
Gite 

Certiorari see infra § 1368 et 
seq. \ 


50. See statutory and charter pro- 
visions; and Robinson v. Louisville, 
38 KyL 444, 11 Ky. Op. 365. 

[a] In the District of Columbia 
the commissioners of the district are 
not required to give an oral hearing 
to a policeman on his appeal from 
an order of dismissal by the trial 


board. Rudolph v. U. S,, 37 App. 
ee See also District of Columbia 
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in character;*! but the power of removal in the first 
instance is in the officer from whose action such 
an appeal is taken and not in the commission or 
other tribunal.®? The jurisdiction of the commission 
in such case is limited;°* hence it has no jurisdic- 
tion to hear an appeal not made within the required 
time, although the removal was unwarranted and not 
accomplished in the manner provided by stat- 
ute.°* The proceedings, however, are not formal or 
technical,®> and a substantial compliance with a 
requirement that the person or body from whose 
ruling the appeal is taken file written charges and 
grounds on which the ruling is made is sufficient.°® 
Although ‘there is no express provisions for the 
filing of a formal complaint, it may be implied that 
the original order of discharge will suffice, in lieu 
of a formal complaint, the trial being based 
thereon.67 The commission must act on the grounds 
stated in the order of removal,®** but this does not 
prevent it from finding an officer not guilty of an 
offense stated in an aggravated form and finding 
him guilty of a lower grade of the offense charged.®® 
On appeal from an order of discharge the civil 
service commission has jurisdiction to determine 
whether the officer is simply a special or temporary 
officer, dischargeable at pleasure, or has acquired 
civil service rights, and, if so, to reinstate him, 
where no charges have been filed.°° In an appeal 
under a provision authorizing a discharge without 
any trial or hearing and confining the investigation 
by the civil service board to the determination of 
the question whether the removal or ‘discharge was 
or was not for political or religious reasons, or 
was or was not in good faith for the purpose of im- 
proving the public service, the discharged officer 
has the burden of proof. 


MUNICIPAL CORPORATIONS 


dios 


9 
he. 


Nature of order appealed from. Where a police 
officer because of his length of service can be re- 
moved in the first instance only after a trial or 
hearing, the commission has no jurisdiction to re- 
move him on appeal from a removal without a 
hearing.®? It has been held that, where a policeman 
is removed without being furnished with a state- 
ment of the cases for removal enumerated in the 
statute, he has no right of appeal to the civil serv- 
ice commission.° Where the city council is author- 
ized to hear an appeal from an order of the chief 
of police discharging a policeman, there is no order 
from which an appeal can be taken where the chief 
of police merely recommends that a policeman be 


| removed ;* nor has the council jurisdiction to con- 


duct a trial or hearing on an appeal from its own 
invalid action in summarily dismissing a_police- 
man.°° 

Appeal as estoppel. The fact that a police officer 
has availed himself of the right to appeal does not 
deprive him of the right to attack the final action 
of the board as transcending its powers.®® 

[§ 1364] (g) Findings, Judgment, or Order and 
Record.*? In order to render valid a removal of 
an officer there must be a finding that he was guilty 
of the charges preferred,®* and it must be placed 
on the record.®® Jurisdiction must also appear from 
the record.?° The grounds on which an officer is 
removed must be stated in the judgment or order 
of removal.™! But the judgment need not have the 
exact accuracy of the record of a criminal court; 
and where there are several charges, there need 
not be separate judgments on each charge, a finding 
of guilt on one charge being sufficient to warrant 
punishment, irrespective of other charges;** but 
where it appears that erroneous findings on part 


51. Garvin v. Chambers, 195 Cal.| formally approved it in writing and | 958. 

212, 232 P 696. forwarded it to the commission. 61. Nelson v. Baker, 112 Or. 79, 
52. Sweetnam v. Los Angeles Po-|} Mohr vy. Des Moines Civ. Serv.| 227 P 301, 228 P 916. 

lice Comrs., 56 Cal. A. 644, 206 P| Commn,. 186 Iowa 240, 172 NW 278 62. Nelson vy. Baker, supra. 

102; State v. Wilkinson, 59 Mont.| [foll O’Donnell v. Des Moines Civ. 63. State v. Bigbee, 20 OhNPNS 


327, 196 P 878; State v. Baldwin, 77 


Serv. Commn., 
Oh. St. 532, 83 NE 907, 19 LRANS 


(Iowa) 173 


NW 48].| 113 


~ £8§ 1363-1364 


49, 12 AnnCas 10; State v. Seattle, 
65 Wash. 645, 118 P 821; Easson v. 
Seattle, 32 Wash. 405, 73 P 496. 

53. Garvin v. Chambers, 195 Cal. 
212, 2382 P 696: 

54. Wilson y. Stipp, 194 Iowa 346, 
189 NW 665. 

[a] Time begins to run on the 
day of removal. Wilson vy. Stipp, 
194 Iowa 346, 189 NW 665. f 

55. Dickey v. Civil Serv. Commn., 
201 Iowa 1135, 205 NW 961; Jenney 
v. Des Moines Civ. Serv. Commn., 
200 Iowa 1042, 205 NW 958. 

56. Dickey v. Civil Serv. Commn., 
201 Iowa 1135, 205 NW 961.. 

[a] MT lustration.—A resolution of 
the city council filed with the civil 
service commission reciting that de- 
mand had been made by citizens for 
an investigation relative to the con- 
duct of named police officers in con- 
nection with a certain episode, and 
notice thereof sent to the officers re- 
ferring to the incident, and inform- 
ing them that on final hearing the 
commission would determine what 
should be done in exonerating, sus- 
pending, or discharging them, was a 
sufficient compliance with the stat- 
ute, especially in view of their par- 
ticipation in the proceedings. Dickey 
'v. Civil Serv. Commn., 201 Iowa 1135, 
205 NW 961. 

{b] Approval of report of chief 
of police by superintendent of pyb- 
lic safety.—The jurisdiction of a civil 
service commission was’ invoked 
where the chief of police suspended 
a police officer and made a report of 
the charges and suspension to the 
superintendent of public safety, who 


57. Garvin v. Chambers, 195 Cal. 
212, 2382 P 696. See Nichols v. Sun- 
derland, (Cal. A.) 247 P 614 (Where 
a writing stating a detective was dis- 
missed, with a note that he might 
demand a hearing on dismissal, was 
ay not void as absolute “dismis- 
sal’). 

58. State v. Seattle, 65 Wash. 645, 
P13) ee oAL 

[a] Presumption.—Where the civil 
service commission, on the question 
of the discharge of a policeman un- 
der Charter of Seattle art 16 § 2, 
exonerated him from the charges pre- 
ferred by the chief of police, but 
sustained the dismissal for the good 
of the service, it must be presumed 
that the reason therefor was one 
connected with the reason assigned 
by the chief of police for discharging 
him. Bridges v. Patterson, 135 Wash. 
436, 237 P 998. 

59. State v. Seattle, 65 Wash. 645, 
PES SP eA. 

[a] TIlustration.—An order of the 
commission, finding that a _ patrol- 
man was not guilty of the charge 
upon which he was removed by the 
chief of police (‘conduct unbecom- 
ing an officer, being in a compromis- 
ing position with a respectable mar- 
ried woman”), but sustaining the re- 
moval on the ground that the patrol- 
man was guilty of conduct unbe- 
coming an officer in cultivating the 
acquaintance of the woman, is not 
improper, as sustaining the removal 
upon a ground not specified by the 
chief of police. State vy. Seattle, 65 
Wash. 645, 118 P 821. 

60. Jenney v. Des Moines Civ. 
Serv. Commn., 200 Iowa 1042, 205 NW 


64. State v. Wilkinson, 59 Mont. 
Sots LOGE” S878. 

65. State v. Wilkinson, supra. 

66. Garvin v. Chambers, 195 Cal. 
212, “232 <P. 696. 

67. Findings of special trial tribu- 
nal see supra § 1357. 

68. State v. New Orleans Police 
Comrs., 109 La. 369, 33 S 372; Cooper 
v.. Jersey City, 53 N..J. L. 644, 22, A 
123; Peo. v. Grady, 26 App. Div. 592, 
50 NYS 424. See O’Brien v. Paw- 
tucket, 20) Ruf. ° 49; 37 =A® 1302" 530 
(holding that a decision of the board 
of aldermen sustaining charges of 
misconduct against a policeman, and 
discharging him, necessarily implies 
a finding that such misconduct dis- 
qualified him). 

‘ 69. State v. New Orleans Police 
Comrs., 109 La. 369, 33 S 372; Cooper 
Xe eee City, 63 IN. Ti. 644,522 


70. Garvin v. Chambers, 195 Cal. 


212, 232 P 696; Petersen v. Oakland 
we Serva Bde GiopCal Acs wOemasi (ume 


71. Gibbs v. Manchester, 73 N. H. 
265, 61 A 128; Selby v. Portland, 14 
Or. 243, 12 P 377, 58 AmR 307. 

72. Peo. v. York, 53 App. Div. 336, 
65 NYS 696. , 


73. Fronsdahl vy. Des Moines Civ. 


Serv. Commn., 189 Iowa 1344, 179 
NW 874; State v. Butte, 54 Mont. 
533, 172 P 184; Hisberg v. Cliffside 
POLK. OS Nem Ie day web OhencT. aU aed 
Peo. Vv. York, 53) App. 2 Div. 336,765 
NYS 696. 


{a] Illustration.—Where, in an 
accusation against a police captain, 
three out of five specifications of 
conduct unbecoming an officer stand 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
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of the charges may have affected the determination 
of another ‘charge and the extreme penalty of dis- 
missal, and the ends of justice require it, the de- 
termination will be a reversal and a new trial as to 
all of the charges directed." 

[§ 1365] (h) New Trial.*° In the absence of any 
statutory lmitations a new trial may be granted 
by the tribunal by whose decision a police officer 
has been removed.’ A rehearing cannot be granted 
in violation of charter provisions.’* An officer re- 
moved from office is not entitled to a new trial as 
a matter of right, in the absence of some provision 
therefor by statute or rule, and it is properly denied 
where there is a delay of several years in applying 
therefor.*5 An order granting a new trial is gen- 
erally final and cannot be set aside unless inad- 
vertently made; certainly not in the absence of le- 
gal eause."® Where the board, outside of its proper 
power, revokes an order for a new trial which it 
has legally granted, mandamus will he to it, com- 
manding it to proceed to a new trial of the case.%° 
Where a policeman pursuant to a statute, providing 
that. no policeman shall be dismissed except after 
hearing before the trial court, whose finding ‘‘shall 
be of no effect until approved by the mayor,’’ was 
suspended for thirty days, and the mayor refused 
to approve, and thereafter a second trial was had 
on the same charges, wherein he was dismissed with 
approval by the mayor, the dismissal was valid, the 
words ‘‘of no effect,’’ as used in the statute, mean- 
ing of no effect for any purpose.*+ 

[§ 1366] (i) Review by Courts**—aa. In General. 
The courts cannot review the removal of a police- 
App. Div. 


Greater 
(as added by L. 


undisputed, being violations of law, 35.1, 
and at least one of them a crime, 
their quality and consequence were 
for the board to determine. State v. 
Butte, 54 Mont. 533, 172 P 134. 

[b] Costs on amendment of or- 
der.— Where, on the trial of a po- 


liceman before a deputy commis- 
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198 NYS 213. 
New York Charter § 
[1907] c 723, and 
amended by L. [1915] ec 79), limiting 
the time within which the police 
commissioner, with the mayor’s con- 
sent, may rehear charges against a 
dismissed policeman and 
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man where the removal may be made at any time 
with or without cause,** nor where it is declared 
that the removal shall not be reviewable in any 
court.s* Where a police officer is removed after 
being accorded a trial in the manner provided by 
law on charges which form a valid ground for his 
removal, the proceedings cannot be set aside by the 
courts,*° unless they are so defective as to be void.*® 
In a judicial attack on such proceedings apparently 
the only question to be decided is the sufficiency of 
the charges ;** questions of evidence will not be re- 
viewed,** at least not where there is any evidence 
to sustain the judgment of removal;’® and where 
the findings as to cause for removal are made final 
and conclusive, the evidence is not subject to re- 
view regardless of any defect or deficiency therein.%° 
The scope and extent of the review by the courts 
under express statutory authorization®! of a de- 
cision removing a police officer is determined by 
the terms of the statute.9? 

[§ 1367] bb. Appeal.®* In the absence of statu- 
tory authorization no appeal lies from a decision 
removing a police officer,9* and a fortiori where the 
charter expressly declares that the determination 
shall not be appealable,®> such a decision is some- 
times made reviewable on appeal by charter or gen- 
eral statutory provision.°° The appeal should be 
taken promptly.®’ Although a proper return of all 
proceedings has been made on appeal from an order 
of removal, there should also be a return to an 
appeal from a subsequent order denying an appli- 
cation to reopen the hearing.®® Ordinarily only 
questions of law are reviewable on appeal from the 


(2) 
1543a 


504, 207 P 713. 

91. See statutory provisions. 

92. Somerville v. Justices Somer- 
ville Police Ct., 220 Mass. 393, 107 
NE 937; State v. Jackson, 58 Mont. 
DOF TLIO Pp 295; Claney v. Milwaukee 


Fire, ete., Comrs., 150 Wis. 630, 138 
reinstate | NW 109. 
[a] Nature of remedy.—The stat- 


sioner on a number of charges, he 
is found guilty of some of them and 
his dismissal recommended, the other 
charges being. dismissed, and the find- 
ing is approved by the commissioner, 
but the final order does not conform 
to the finding in that it recites a 
dismissal because of a conviction on 
all of the charges, and on certiorari 
the dismissal is affirmed, the appel- 
late court, in amending the final or- 
der by striking therefrom the dis- 
missed charges, and affirming the or- 
der as modified, will not grant costs 
to either party, because the relief 
granted could have been obtained on 
an application to the commissioner. 
Peo. v. Partridge, 184 N. Y. 566 mem, 
76 NE 1104. 

74 Peo. v. Cropsey, 149 App. Div. 
730, 134° NYS 137. 

75. New trial generally see New 
Trial [29 Cye 707]. 

76. State v. New Orleans Police 
Dept. Comrs., 119 La. 515, 44 S 283; 
State v. New Orleans Police Bd., 51 
La.‘Ann: 747, 25 S 637; Gallagher Vv. 
Blankenburg, 248 Pa. 894, 94 A 132; 
Goldberg v. Philadelphia, 3 Pa. Dist. 
& (Co. 19° 

77. See cases infra this note. 

{a] Under Greater New York 
Charter (1) § 15438a (as added by 
L. [1907] ¢ 723, and amended by L. 
[1915] ce 79), authorizing the police 
commissioner, with the consent of 
the mayor, to rehear charges on 
which a member of the force has 
been dismissed, where the mayor 
consented, and the police commis- 
sioner granted a rehearing, but de- 
nied reinstatement, the jurisdiction 
conferred by the statute was ex- 
hausted, and there was no further 
power to grant a rehearing, espe- 
cially after the statutory period had 
expired. Schieffelin v, Dolan, 204 


him, cannot be repealed, amended, or 
modified by a municipal ordinance, 
Schieffelin v. Dolan, supra. (3) 
Prior to the amendment of 1915 the 
police commissioner, after dismiss- 
ing a patrolman for conduct unbe- 
coming an officer, had no power to re- 
view his own decision and reinstate 
such patrolman. Hyland v. Waldo, 
158 APD: vac 654, 143 NYS 901. 

78. Ve York, 43 App. Div. 
138, 59 NYS 333. : 

79. State v. New Orleans Police 
Ba., 51 La. Ann. 747,925 'S' 637: 


so. State v. New Orleans Police 
Bd., supra. 

81. Com. y. Connell, 277 Pa. 154, 
120 A 780. 

82. Cross references: 
Review by 

Appeal see infra § 1367. 


Certiorari see infra § 1368 et seq. 
83. Glen v. Park, 48 Utah 160, 
158 P 425. 


84 Skeen vy. Browning, 32 Utah 
164, 89 P 642. 
85. Peo. v. Chicago, 234 Ill, 416, 


84 NE 1044; Peo. v. Chicago, 203 I1l. 
A. 191; Schlau v. Chicago, 170 Ill. A. 
19; Thomas v. Thompson, 102 SW 
849, 31 KyL 524; Doherty v. Gal- 
veston, 19 Tex. Civ. A. 708, 48 SW 


804; Ford v. Seattle, 117 Wash. 55, 
200 P 568. 
86. Nichols v. Sunderland, (Cal. 


A.) 247 P 614; Chicago v. Campbell, 
118 Ill. A. 129; Doherty v. Galveston, 
19 Tex. Civ. A. 708, 48 SW 804. 

87. Nichols v. Sunderland, (Cal. 
A.) 247 P 614; State v. Cleveland, 20 
Oh Cir CEN: S250; 

88. Doherty v. Galveston, 19 Tex. 
Civ. A. 708, 48 SW 804; Ford v. Seat- 
tle, 117 Wash. 55, 200 P 568. 

89. Cole v. Portland, 96 Or. 645, 
190 P 720. 

90. Boyd v. Pendegast, 57 Cal. A. 


ute providing that the district court 
shall have jurisdiction in a “suit 
brought by the officer or member, to 
determine whether the essential re- 
quirements of law have been com- 
plied with in the matter of his trial,” 
his remedy would be by independent 
suit in equity. State v. Jackson, 58 
Mont. 90, 190 P 295. 

[b] Review of court’s decision by 
certiorari.—Function of a judge of a 
district court under Gen. L. ec 81 § 45, 
on petition by a removed police of- 
ficer to review the action of the 
mayor in removal, is not to give a 
complete new trial, or a full hearing 
of the case on its merits, and a con- 
clusion of the judge, that finding of 
misconduct was without evidence in 
support, was a ruling of law review- 
able on certiorari, where there was in 
fact some _ evidence. Medford v. 
Judge Eastern Middlesex First Dist. 
Ct., 249 Mass. 465, 144 NE 397. 

{c] Appeal from decision on re- 
view.—Under St. (1898) § 959-464, 
added by L. (1911) ec 586, no appeal 
will lie from the decision of the cir- 
euit court on review of the action 
of the fire and police board remov- 
ing a policeman. Clancy v. Mil- 
waukee Fire, etc., Comrs., 150 Wis. 
630, 138 NW 109. 

93. See also supra § 1363. 

94. Donahue v. Cumberland, 25 R. 
TAO seot AN 933. 

95. Nolan v. New Orleans, 10 La. 
Ann. 106. 

96. See statutory and charter pro- 
visions; and Pierce’s App., 78 Conn. 
666, 68 A 164. 

97. Martin v. O’Keefe, 195 App. 
Div. 814, 187 NYS 153. 

98. Matter of Warren, 121 Misc. 
443, 201 NYS 204 [aff 207 App. Div. 
837 mem, 201 NYS 955 mem]. 
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removal of a policeman,®? and the determination 
of the commissioner will not be disturbed where 
his findings are supported by evidence,! or rest on 
conflicting evidence.2 A judgment of removal will 
be set aside only when some essential formality 
has been omitted, or when the officer exercising the 
power of removal has acted arbitrarily.’ It is no 
ground for reversal that the commissioner was mis- 
taken in his conelusions,* or that the punishment 
imposed was too severe.° Whether the cause as- 
signed for the removal of a policeman constitutes 
ground for removal is a question of law.® 

Trial-de novo. Where the right of appeal is 
given by statute without requiring the evidence to 
be preseryed and transmitted, there will be a retrial 
of the charges on the hearing of the appeal.’ 

[§ 1368] cc. Certiorari*—(aa) In General. As 
is shown elsewhere, certiorari hes to review the de- 
termination of tribunals or officers empowered to 
proceed in a summary way, or in a mode unknown 
to the common law, where no method of review is 
specially provided,® and this is accordingly the 
proper remedy for reviewing a judgment or order 
removing a police officer, unless some other method 
of review is provided by statute.1° Where the power 
of removal of a police officer, vested by statute in 
the executive department, is considered as being 
neither judicial nor quasi-judicial, it is held that 
the courts have no power to review by certiorari 
the exercise of such power.? It has also been held 
that, where a board of police commissioners has 
assumed to exercise the power of removal which is 
vested in the chief of police, certiorari will not lie, 
since the action of the board was not in the exer- 
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cise of a quasi-judicial power.'” 

[§ 1369] (bb) Time for Commencing Proceedings. 
In the absence of any statute limiting the time in 
which application for certiorari may be made, due 
diligence is necessary;!* and if applicant is guilty 
of laches the writ may be dismissed.‘* And where 
the time for making application is prescribed by 
statute, a writ will be dismissed if the application 
is not made within the time prescribed and no ex- 
cuse is shown therefor.!®> The time fixed by statute 
commences to run against the review of-a refusal 
of the police commissioners to reconsider their ac- 
tion in accepting the resignation of a policeman, 
where the proceedings terminating in such refusal 
were instituted in due time, from the date of the 
refusal to reconsider, and not from the date of 
accepting the resignation.1® The proceeding is in- 
stituted within the meaning of the statute when 
the petition is presented to the court, and not when 
the writ is served.'* 

[§ 1370] (cc) Petition or Affidavit. The affidavit 
or petition for certiorari should state the grounds 
relied on to secure a setting aside of the dismis- 
sal,18 and set forth the necessary facts, and not 
legal conclusions.1® An allegation, in a petition 
for certiorari to review the action of the police 
commissioner in removing the relator as patrolman, 
that the relator is informed and believes that certain 
affidavits were considered by respondent, where the 
source of information and grounds of belief are not 
disclosed, is not an allegation of facet which requires 
a denial.?° 

[§ 1371] (dd) Issuance of Writ and Supersedeas. 
Where certiorari furnishes the only way by which 


99. Quay v. Wege, 158 App. Div.] Serv. Commn., 179 Iowa 1048, 162[missed policeman to be reinstated 
120, 142 NYS 618; Nolan v. Cole,| NW 565. should be promptly determined, 
157 App. Diy.'44, 141 (NYS)'652. N. J.—State v. Millville, 53 N. J.| Glori v. Newark Police Comrs., 72 


1. Bailey v. Helena Police Dept. 
Examining, etc, Bd. 45 Mont. 197, 
122 P 572; Nolan v. Cole, 157 App. 
Div. 44, 141 NYS 652. 

[a] Reason for rule.—The courts 
are slow to interfere with the deci- 
sion of police executive officers on 
the trial of a member of the force 
for violation or neglect of duty, not 
only because the determination of 
disputed questions of fact in such 
cases is for the commissioner, or 
other officer presiding at the trial, 
who has opportunity to hear and ob- 
serve the witnesses, but because the 
necessary discipline requires that the 
decisions of the commissioner have 
great weight. Martin v. O’Keefe, 
195 App. Div. 814, 187 NYS 153. 

2. Horan vy. Fleming, 143 App. 
Div. 131, 127 NYS 654. 

8. Pierce’s App., 78 Conn. 666, 63 
A 161. : 

4 Pierce’s App., supra. 

5. Bailey v. Helena Police Dept. 
Examining, etc., Bd., 45 Mont. 197, 
122) P5712: 

6 McNiff v. Waterbury, 82 Conn. 
43, 72 A 572, 135 AmSR_ 247, 

7. Rockford v. Compton, 115 I1l. 
A. 406. 


Hearing de novo on appeal gener- 
ally see Appeal and Error § 2646. 

8. Termination of employment of 
probationazy officer as reviewable by 
certiorari See supra § 1322. 

9. See Certiorari §§ 2, 89-96. 

10. Ga.—Gill v. Brunswick, 118 
Ga. 85, 44 SE 830; Savannah y. Brown, 
64 Ga. 229. 

Ill.— Blake v. Lindblom, 225 Ill. 
555, 80 NE.252 [aff 124 Ill. A. 282]; 
Chicago v. ‘Condell, 224 Ill. 595, 79 
NE 954 [rev 124 Ill. A. 64]; Powell 
VvVecBullis, 222. B89, 100 NE ots 
Joyce v, Chicago, 216 Ill. 466, 75. NE 
184; Peo. v. Powell, 127 Ill. A. 614; 
Kusel v. Chicago, 121 Ill. A. 469. 

Iowa.—Butin v. Des Moines Civ. 


L. 368, 21 A 570; State v. Millville, 
53. N. J. L.- 362; 21 A 568. 

N. Y.—Peo. ' v. Waldo, 212 N. Y. 
156, 105 NE 961 [reh den 212 N. Y. 
588, 106 NE 1040]; Peo. v. Metro- 
politan Police Bd., 3 Abb. Dee. 488, 
7 GAbbRri 287, -Lé i HowPr  dkb;isPeok 
v. Davis, 189 App. Div. 391, 178 NYS 
436; Hyland v. Waldo, 158 App. Div. 
654, 143 NYS 901; Peo. v. Greene, 
92 App.. Div. 243, 87 NYS 172; Peo. 
v. Metropolitan Police Dist., 26 Barb. 
481, 6 AbbPr 162. 

R. I.—Donahue v.'Cumberland, 25 
R. I. 79, 54°A 933. 

{al Dunkirk City Charter § 160, 
providing that the board of police 
and fire commissioners may appoint 
policemen to serve during good be- 
havior, or until removal by the 
board, is limited in the case of ex- 
empt firemen by Civ. Serv. L. § 22, 
and certiorari lies to review the de- 
termination of the board removing an 
exempt fireman from the _ police 
force. Wisle v. Woodin, 205 App. Div. 
452, 199 NYS 669 [aff 238 N. Y..55 
mem, 144 NE 887 mem]. 

11. Sirmans v. Owen, 87 Fla. 485, 
100 S 734, 

12. Sweetnam v, Los Angeles Po- 
lice Comrs., 56 Cal. A. 644, 206 P 102. 

13. Donovan y. San Francisco Po- 
lice Comrs:.,..32,).Cal. A. 392, 163. P 
69; Chicago v. Condell, 224 Ill. 595, 
79 NE 954; Glori v. Newark Police 
Compre G2 VNi co Spal 84g GOA eas 
Cotter v. Cumberland, 29 R. I. 5643, 
72 A 645. 

[a] Reasons for rule.—(1) Ap- 
plication for the writ should be made 
promptly to protect the city from 
necessity of paying two persons for 
the Same services, Donovan y. San 
Francisco Police Comrs., 32 Cal. A. 
392, 163 P 69. (2) The proper disci- 
pline of the force and the proper 
administration of the affairs of the 
city require that the right of the dis- 


Noid. Eo i3a, 760: Ay ay. 

[b] Excuse for delay.—A delay of 
practically one and one-half years in 
bringing certiorari proceedings to re- 
view the proceedings of the civil 
service commissioners in discharging 
a patrolman from the police foree is 
unreasonable, and the fact that such 
patrolman had in the meantime con- 
sulted two law firms, and was advised 
that he had no remedy, and that up 
to the date of filing his petition he 
was informed and believed that the 
rule he was charged with violating 
was a rule of the civil service com- 
mission, adopted for the governing of 
police patrolmen, which they had a 
right to enforce, but that upon con- 
sulting with the attorney who filed 
his petition he learned that such pre- 
tended rule was not a rule of the 
civil service commission, but of the 
superintendent of police, is not suf- 
ficient justification for the delay. 
Chicago v. Condell, 224 Ill. 595, 79 NE 
954 [rev 124 Ill. A, 64]. 

14. Glori v. Newark Police Comrs., 
72. Nei.) L., 181). 60 A-47, ; 

15. Peo. v. New York Police 
Comrs., 24 Hun (N. Y.) 284. 


16. Peo. v. Martin, 82 Hun i, 30 
NYS 1107. 
17. Peo. v. McAdoo, 125 App. Div. 


678, 110 NYS 140. 

18. Dickey v. Civil Serv, Commn., 
201 Iowa 1135, 205 NW 961. 

19. State v. Jackson, 58 Mont. 90, 
190.P 295. 

[a] Thus, where the application 
for certiorari contained neither a copy 
of the complaint on which a police of- 
ficer was tried nor a résumé of the 
testimony, the court was in no posi- 
tion to pass upon the sufficiency of 
the complaint or the substantiality 
of the evidence. State v. Jackson, 58 
Mont. 90, 190 P 295. 

20. Peo. v. Greene, 101 App. Div. 
$3,,02 NYS 803. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a decision removing a police officer can be reviewed, 
it would seem that the writ ought to issue as a 
matter of course,?! but where the application is 
opposed on the ground that it would be an abuse 
of discretion to grant the writ, the court in de- 
termining the propriety of the issuance of the writ 
will examine the evidence taken before the com- 
missioners and made a part of the application.” 
The court at special term, in granting certiorari 
to the appellate division to review an order remov- 
ing a policeman for néglect of duty, will not stay 
the execution of the order, which would restore the 
policeman to his rank with full pay, but will leave 
that question to the appellate division.** 

[§ 1372] (ee) Return. On certiorari to review a 
judgment removing a police officer, the return should 
state specifically just what the board considered in 
determining the charge.** It should state only the 
proceedings to be reviewed,?> and cannot include 
matters which are not properly a part of the rec- 
ord.26 The courts have power to permit the amend- 
ment of a return in furtherance of justice." Al- 
though a return is defective in not setting out the 
rule for violation of which plaintiff was removed, 
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the writ will nevertheless’ be dismissed where it 
appears that he willfully refused obedience of or- 
ders which the police board was expressly empow- 
ered to make.*® 

[§ 1373] (ff) Scope of Review—aaa. In General. 
In the absence of statute providing otherwise, the 
only questions to be determined on certiorari for 
review of an order of judgment removing a police 
officer are whether the officer or inferior tribunal 
exercising the power of removal had jurisdiction 
to act,?° and whether in acting it exceeded its juris- 
diction®® or failed to proceed according to the es- 
sential requirements of the law,*! and these ques- 
tions are te be determined on the face of the ree- 
ord,®? and matters not appearing thereon are not 
to be considered.** The court has power to review 
a removal when the proceedings are not in accord- 
ance with the procedure prescribed by statute.** 
So it is ground for reversal that the vote of the 
officer presiding over the tribunal which conducted 
the hearing and which would have changed the re- 
sult was improperly ignored as illegal;*® that wit- 
nesses against the officer are not sworn;** that the 
statutory requirement in respect of notice was not 


21. In re Burke, 150 NYS 1 [aff|Commn., 240, 172 NW 278.| discharging a policeman, evidence not 
169 App. Div. 903 mem, 152 NYS 30. See cases supra note 29. introduced before the commission, ex- 
1135 mem]. 31. See cases supra note 29; and|planatory of incriminating facts, 


Hearing on application generally 


see Certiorari §§ 170-176. [a] Matters 
22. In re Burke, 150 NYS 1 [aff| Whether the 
169 App. Div. 903 mem, 152 NYS 


cases passim this section. 
not 
inferior tribunal cor- 
rectly decided the questions arising 


was not competent, as the evidence 
admissible under Code § 4160 must re- 
fer to the proceedings before the 
lower tribunal. Fronsdahl v. Des 


considered.— 


189 Iowa 


1135 mem]. 

23. %In re Burke, supra. 

Writ as superseding proceedings 
generally see Certiorari §§ 236—248. 

24. Peo. v. Roosevelt, 2 App. Div. 
498, 37 NYS 1083. 

25. Peo. v. Troy Police Comrs., 55 
HowPr (N. Y.) 454 (where an officer 
is removed without presentation of 
written charges, after-occurring 
events cannot be made a part of the 
return). 

26. State v. Jackson, 58 Mont. 90, 
190° PP 295. 

[a] Particular matters.—‘The 
writ of certiorari can only require a 
return of ‘a transcript of the record 
of the proceedings’ (section 7206), 
which would properly include only 
the complaint filed, the notice given, 
with all minute entries made con- 
cerning the same and concerning the 
motion and plea of the defendant, the 
setting of the matter for hearing, 
the formal entries of the hearing, the 
findings of the board, and the final 
order disposing of the matter and re- 
moving the officer;’ the testimony 
given at the hearing cannot be in- 
cluded in the return, there being no 
requirement that a record of the testi- 
mony be made. State v. Jackson, 58 
Mont. 90, 100, 190 P 295. 

27. Peo. v. Bingham, 133 App. Div. 
-241, 117 NYS 363; Peo. v, Martin, 17 
App. Dive 555) 45 NYS 577 [aff 154 
N. Y. 775 mem, 49 NE 1102 mem]. 
See Peo. v. York, 51 App. Div. 502, 
64 NYS 736 (on certiorari to compel 
the reinstatement of a police officer 
dismissed after trial on charges be- 
fore the police commissioners, for in- 
validity of the proceedings, defend- 
ants were entitled to amend their 
return by alleging that relator was 
absent from the force without leave 
for five days before the trial, which 
absence would suspend him by op- 
eration of law, since it would be idle 
to review the proceedings for dis- 
missal, if relator was no longer a 
member of the force). 

[a] Right to amend return not 
ghown.—Peo. v. Bingham, 133 App. 
PN 241, 117 NYS 3638. 

68 App. Div. 


Peo. v.. Sague, 
Ar “14 NYS 161. 

29. Joyce v..Chicago, 216 Ill. 466, 
75 NE 184; Peo. v. Powell, 127 Ill. A. 
614; Fronsdahl v. Des Moines Civ. 
Serv. Commn., 189 Iowa 1344, 179 NW 
874; Mohr v. Des Moines Civ. Serv. 


upon the admission or exclusion -of 
evidence, or similar questions arising 
during the progress of the trial, are 
not proper questions of inquiry. 
soyee v. Chicago, 216 Ill. 466, 75 NE 


[b] In New York (1) on appeal to 
the court of appeals from a decision 
of the general term in certiorari pro- 
ceedings, to review the decision of 
police commissioners dismissing a 
member of the force, only questions 
of law can be considered. Peo. v. 
French, 123 N. Y. 686 mem, 25 NH 
415 mem, 3 Silv. A. 181; Peo. v. New 
York, ete., R. Co., 123 N. Y. 635 mem, 
25 NE 953 mem; Peo. v. French, 123 
N. Y. 635 mem, 25 NE 953 mem}. Peo. 
v. Woodman, 123 N. Y. 634 mem, ze 
NE 953 mem; In re Hurd, 123 N. 
-634 mem, 25 NE 953 mem; Flint a 
Rowell, 1 235oNnNNe 683 mem, 25 NE 
953 mem; Ballard v. Vehala, 123 N. Y. 
633 mem, 25 NE 953 mem. (2) Where 
the appellate division dismisses a 
writ of certiorari to review proceed- 
ings for the removal of a police of- 
ficer of the city of New York, which 
resulted in his dismissal from the po- 
lice force, and unanimously affirms on 
appeal from such order, the court of 
appeals has no authority to consider 
the question of fact as to whether 
relator was guilty of the charge made 
against him, but may consider only 
whether the charge is sufficient, as a 
matter of law, assuming it to be true, 
to warrant a dismissal. Peo. v. Wal- 
do, 212 N. Y. 156, 105 NE 961 [aff 159 
App. Div. 901 mem, 143 NYS 1138 
mem (rearg den 212 N. Y. 588 mem, 
106 NE 1040 mem)]. 

32. See cases infra note 33; 
passim this section. 

33. Cal.—Donovan vy. San Francis- 
co cate. Comrs., 32 Cal. A. 392, 163 
Gis 

Ill.—Joyce v. Chicago, 216 Ill. 466, 
Lis: 184; Peo. v. Powell, 127 Ill. A, 
614. 

Iowa.—Fronsdahl v. Des Moines 
Civ. Serv. Commn., 189 Iowa 1344, 179 
NW 874. 

Mont.—State vy. Jackson, 58 Mont. 
90, pee P)296,; 

N= ie Peowty: York, 169 N. Y. 452, 
62 NE 562; Reddy v. Ossining, 148 
App. Div. 725, 132 NYS 937. 

[a] Competency of evidence in 
hearing on certiorari.—(1) On cer- 
tiorari to a civil service commission 
to review its confirmation of an order 


and 


Moines Civ. Serv. Commn., 
13844, 179 NW 874. (2) On certiorari 
to review an order of the police com- 
missioners dismissing an officer, evi- 
dence showing prejudice of one of 
the commissioners cannot be received, 
such matter not appearing in the 
record below, although the officer did 
not, until after hearing, discover the 
prejudice of the commissioner, Don- 
ovan.v. San Francisco Police Comrs., 
32 Cal. A. 392, 163 P 69. (3) Where, 
on certiorari to review an order of 
the police commissioners dismissing 
an officer, the record contained no 
objections by the officer to verification 
of the complaint upon which the pro- 
ceedings were had, and objections, 
had they been made, should have ap- 
peared of record, extraneous evidence 
to show objeetions is inadmissible. 
Donovan v. San Francisco Police 
Comrs., supra. 

[b] Presumption as to claims not 
appearing.—On appeal from a judg- 
ment of the trial court allowing a 
writ of certiorari to review an action 
of the civil service commission in 
discharging police officers, the court 
will assume that no claim was as- 
serted upon any subject to which no 
reference was made in - return of 


the commission. Dick v.- Civil 
ore Commn., 201 Iowa 1135, 205 NW ° 
9 

64, Peon v. Greene, 179 IN. 


SYOMZI5 Ss; 
72 NE 99; Peo. v. Greene, 179 N. Y. 
195, 71 NE 777 [foll Peo. v. Greene, 
179 N. Y. 572, 72. NE 41487; Peoy we 
McClave, 123 Ne 512, 25 NE 1047; 
Feo. Vv. Peck, 73 App. Div. 89, 76 NYS 

[a] Waiver of error.— Where, 
upon the trial of a member of the 
police force, the officer, having no 
counsel, makes no request and takes 
no exception to a substantial error, 
he does not thereby waive the error, 
and may take advantage of it in 
certiorari proceedings to review the 
determination of the commissioner on 
the report of the deputy commis- 
sioner. Greenebaum y. Bingham, 201 
N. Y. 348, 94 NB 853. 

35. <Asbell vy. Brunswick, 80 Ga. 
503, 5 SE 500. 

36. Peo. v. New York, 166 N. Y. 
582, 60 NE 258; Peo. v. New York 
Police;,Comrs., 155, N. Y. 40, 49 NE 
257; Peo. v. York, 73-App. Div, 445, 
ea NYS 43 [aff 173 N. Y. 610 mem, 
66 NE 1114 mem]. 
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complied with ;*7 that matters were considered which 
were not introduced in evidence;*® that the charges 
filed are insufficient;?® that the charges were not 
sufficiently specific,t®? although this objection is 
waived when not raised before the tribunal holding 
the trial;4! that evidence for accused was improp- 
The admission of incompetent tes- 
timony has been held a ground for reversal where 
it may have affected the determination of the trial 
board,** but other decisions support the rule that 


erly rejected.*? 


such evidence will not invalidate 


the trial board which are supported by competent 
So where the witnesses against ac- 
cused, after giving part of their testimony, did 
not appear to complete it and could not afterward 
be found, and the officer did not call any witnesses 
because the commissioner stated that he would rec- 
ommend to the board that the testimony be stricken 
out and that he did not desire to hear any further 


testimony.** 


[a] Where it does not affirma- 
tively appear from the return to the 
writ that the witnesses against the 
officer were not sworn, it will be pre- 
Sumed that they were. Peo. v. Moss, 
34 App. Div. 475, 54 NYS 262; Peo. 


v. Roosevelt, 7 App. Div. 308, 40 
JENS ky 
37. Chicago v. Bullis, 124 Ill. A. 


7; Peo. v. Metropolitan Board of Po- 
lice, 3 Abb. Dec. (N. Y.) 488, 7 AbbPr 
87, 16 HowPr 115. 

{a] Thus, where the return shows 
affirmatively that relator had no .no- 
tice, and there was no competent 
proof of the charge for which he was 
dismissed, and that the dismissal was 
therefore invalid, the contention that 
the writ should be dismissed because 
relator did not set up the invalidity 
of a claim not made by the police 
commissioners until two years after 
the petition was filed that the relator 
had ceased to be a member of the po- 
lice force for absence without leave, 
which claim had no connection with 
the act for which relator was dis- 
missed, is without merit. Peo. v. New 
York, 166 N. Y. 582, 60 NE 258. 

38. Peo. v. New York, supra; Peo. 
v. York, 50 App. Div. 359, 64 NYS 2. 

[a] Evidence admissible: for some 
purposes and inadmissible for others. 
—A decision of the police board dis- 
missing a policeman will-not be dis- 
turbed merely because the case shows 
that the policeman’s record was be- 
fore the board at some time during 
the proceeding, where it does not af- 
firmatively appear that such record 
was improperly used, since an officer’s 
record may properly be considered 
for the purpose of determining the 
punishment which ought to be in- 
flicted, although it is not admissible 
as bearing on the question of the of- 


ficer’s guilt or innocence, Peo. Vv. 
ry daca 56 App. Div. 328, 39 NYS 

39. State v. Jackson, 58 Mont. 90, 
190 P 295. 


40. Peo. v. Davids, 179 App. Div. 
939, 166 NYS 1108. 

41. Joyce v. Chicago ,216 Ill. 466, 
15 NE 184; Peo. v. Welles, 18 App. 
Div. 132, 45 NYS 7138. 

42. Peo. v. French, “51 Hun: 427, 
3 NYS 841. But see Joyce v. Chi- 
cago, 216 Ill. 466, 75 NE 184 (dis- 
cussed supra note 31 [a]). 

[a] Right to introduce evidence 
held not denied.—(1) Peo. v. Woods, 
172 App) “Div. 120, 158 NYS 18  .(2) 
At the close of a proceeding before 
the trial commissioner, leading to re- 
lator’s dismissal from the _ police 
force, it was stated on behalf of re- 
lator that two or three citizens had 
given their names to him, whom he 
could get if necessary. Their names 
were not stated nor the facts to which 
they would testify, nor was any ef- 
fort shown to .procure their attend- 
ance, nor any application made for an 
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the findings of 


adjournment. The trial commissioner 
then remarked that he did not think 
it necessary to get them. 
that this casual remark was not a 
ruling, and that the facts did not in- 
dicate any deprivation of rights. Peo. 
v. Roosevelt, 25 App. Div. 580, 49 NYS 
Peo. v. Riley, 


897. 
203 App. Div. 
398, 196 NYS 742. 


43. 

[a] Where the evidence was such 
as to leave no doubt of relator’s 
guilt in the mind of an impartial 
person, and ‘the police commissioner 
who tried relator certified that, in de- 
termining guilt or innocence, he had 
not considered a letter written by 
prosecutor’s attorney after submis- 
sion of the cause, informing him of 
subsequent facts, relator was’ not en- 
titled to a reversal because of the 
sending of such letter. Peo. ve 
Greene, 97 App. Div. 502, 90 NYS 162 
[rev on other grounds 181 N. Y. 308, 
43 NEP 1ai14 

[b] Waiver of objection.—A de- 
cision dismissing a policeman will 
not be disturbed on the ground that 
a commissioner received in evidence 
an envelope containing relator’s pre- 
vious record on the force, if no ob- 
jections are taken at the time and it 
does not appear that relator was not 
allowed to read its contents. Peo. v. 
Hayden, 16 N. Y. 98. 

44. Wisberg v. Cliffside Park, 98 
N. J. L. 260, 127 A 84; Crane v. Jer- 
sey City, 90 N. J. L. 109, 103 A 678 
[aff 92 N. J. L. 248, 103 A 1051]. 

45. Peo. v. Martin, 17 App. Div. 
555, 45 NYS~577 [aff 154 Ni Yi 775 
mem, 49 NE 1102 mem]. 

46. Examination of evidence on 
Tote of application see supra § 

47. Statutory change of rule see 
infra text and notes 53 et seq. 

48. Riley v. Crawford, 181 Iowa 
1219, 165 NW 345; Butin v. Des 
Moines Civ. Serv. Commn., 179 Iowa 
1048, 162 NW 565; State v. McPheet- 
ers, (Mo.) 178 SW 761; Bridges v. 
Patterson, 185 Wash. 436, 237 P 998; 
State v. Cotterill, 125 Wash. 533, 216 
P 851, See generally Certiorari § 364. 

[a] Weight and credibility of evi- 
dence.—Where a civil service com- 
mission had jurisdiction to confirm 
an order discharging a policeman, the 
weight and credibility of the evi- 
dence are not reviewable on certio- 
rari. Fronsdahl v. Des Moines Civ. 
Serv. Commn., 189 Iowa 1344, 179 NW 


874. 

{b] Under special statute.—(1) 
The right to review by certiorari 
given in the Soldier’s Preference Act 
was intended to permit the reviewing 
court to consider anything whien 
legitimately bore on whether the dis- 
charge was for any reason wrongful, 
and to pass upon whether the evi- 
dence justified the discharge. Butin 
v. Des Moines Civ. Serv. Commn., 179 


[§§ 1373-1374 


testimony, but such testimony was not stricken 
out, either because the commissioner did not recom- 
mend it or because the board overruled him and the 
officer was not present at the hearing before the 
board, the judgment will be reversed.*® 

[§ 1374] bbb. Review of Evidence.*® 
sence of some statute authorizing or requiring it,** 
the court will not review the evidence to ascertain 
whether the judgment is warranted thereby.** There 
is authority, however, for limiting this rule to the 
extent that the court will review the evidence in 
so far as may be necessary to determine whether 
the inferior court had jurisdiction in the premises,*® 
or whether there is any competent evidence to sup- 
port the charges.°° 
of the validity of judgment of a board of police 
commissioners dismissing a policeman, where it con- 
tains a recital showing jurisdiction to hear and 
determine the charges;°! it is otherwise where the . 


In the ab- 


Every presumption is in favor 


Iowa 1048, 162 NW 565. (2) On ap- 
peal from the judgment of the trial 


It was held;court allowing a writ of certiorari to 


review an action of the civil service 
commission in discharging police of- 
ficers, evidence was not reviewable 
de novo to determine whether the 
commission acted illegally or with- 
out jurisdiction, where it was not 
asserted upon trial before the com- 
mission that the officers were hon- 
orably discharged soldiers. Dickey 
y. Civil Serv. Commn., 201 Iowa 1135, 
205 NW 961. 

49. Garvin vy. Chambers, 195 Cal. 
212, 232 P 696; McCarthy v. Central 
Falls, 38 R. I. 385, 95 A, 921. See 
generally Certiorari § 365. 

[a] Whether admitted facts sup- 
port charge.—On a charge of in- 
Subordination against a police officer, 
under Oakland City Charter §§ 81, 
82, the conceded facts alleged as in- 
subordination and whether they are 
sufficient to constitute insubordina- 
tion in contemplation of law are re- 
viewable on certiorari to review the 
order of the civil service board ap- 
proving the police officer’s discharge. 
Cog v. Chambers, 195 Cal. 212, 232 

50. Garvin vy. Chambers, 195 Cal. 
212, 232 P 696; McCarthy v. Central 
Falls, 38 R. I: 385, 95 A 921; State 


Eeepecurenitl, 125 Wash. 533, 216 P 


851. 

fa]. Los Angeles Charter, as 
amended in 1911 (St. [1911] p 2107 
art 9 § 93), makes findings of police 
commissioners as to cause for re- 
moval of an officer final and conclu- 
sive, regardless of any defect or de- 
ficiency in the evidence. Boyd v. 
a 57 Cab. - As 1504, 20% P 


[b] Im Montana, where certiorari 
can only require a return of a tran- 
script of the record of the proceed- 
ings, and there is no requirement- 
whereby a record of the testimony in 
the trial of a police officer is re- 
quired to be kept, and consequently 
it could not be included in the re- 
turn, the writ would be ineffectual 
where the only ground on which ex- 
cess of jurisdiction could be urged 
was that the evidence was insuffi- 
cient to warrant the findings of the 
trial board. State v. Jackson, 58 
Mont.-90, 95, 190 P 295. (if, as. al- 
leged, there was no substantial evi- 
dence offered tending to prove the 
charges [against a policeman] even 
though the charges filed were suf- 
ficient,- the writ . . . would lie, 
However, the application contained 
neither a copy of the complaint nor a 
résumé of the testimony, and the dis- 
trict court was in no position to pass 
upon the sufficiency of the complaint 
or the substantiality of the evi- 
dence’’). « 

51. Curtin v. San Francisco Police 
Comrs., (Cal. A.) 239 P 355. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


§§ 13874-1375] 


essentials to jurisdiction do not appear on the ree- 
Oruess 

Statutory provisions. The rule above stated®’ has 
been materially modified by special statutory pro- 
vision in some jurisdictions.°¢ Thus in New Jersey 
it is made the duty of the court in reviewing the 
proceedings of any special statutory tribunal to 
determine disputed questions of fact as well as of 
law;°> but under this statute the court will not 
review the evidence if there is any evidence to 
justify a conviction;®® and it will be sufficient that 
the evidence, whether weak or strong, forms a 
rational basis for judgment.®°* So by the express 
provisions in New York it is made the duty of 
the court on certiorari to review the judgment re- 
moving an officer®® to determine the sufficiency of 
the evidence.®® The statute, however, limits the 
review to a determination of whether there was 
competent proof of the facts to justify conviction, 
and, if so, whether such a preponderance of the 
evidence was against the decision that a similar 
verdict of a jury would be set aside as against the 
weight of the evidence.°° And under this statute 
a judgment of removal will not be disturbed unless 
so clearly against the weight of the evidence as 
to require a verdict to be set aside.*t Judgment 
will not be disturbed where the evidence if believed 
would support a conviction,®? where the evidence is 


52. Garvin v. Chambers, 195 Cal. 
212, 232 P 696; Petersen v. Oakland c ¢ 
Civ. Serv. Bd., 67 Cal. A. 70, 227 P|examined him, 


drawn by 
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him consists of certain symptoms, ob- 
served by a police surgeon who has 
and the 


[43 OC. J.] 797 
not controverted,®* or where upon the whole evi- 
dence the jury might have found accused guilty ;64 
not because there is a conflict in the evidence,®® 
unless the preponderance of proof against their 
conclusion is so great as to warrant the belief that 
it was the result of passion, prejudice, or mistake 
on the part of the members of the tribunal;®® nor 
because it is doubtful that accused was guilty.®? 
So the question of the credibility of the witnesses 
is solely for the determination of the officer or tri- 
bunal hearing the charge, and no question in that 
regard can be considered on certiorari,®® but it has 
been held that the court is not bound to credit 
the testimony, not corroborated by any circum- 
stances, of a witness against a policeman, although 
no reason appears why the testimony should have 
been fabricated.®® A decision discharging a police- 
man is entitled to the same presumptions as the 
verdict of a jury.7° The question as to whether 
there was evidence to support or tending to support 
a finding by a police commissioner that a police 
officer was guilty of the charges made against him 
is a question of law,’! but such question is not 
reviewable by the court of appeals on appeal from 
an order of the appellate division dismissing a writ 
of certiorari and unanimously affirming the dis- 
missal of a policeman.” 

[§ 1375] ccc. Matters within Discretion of Lower 
Peo. v. Partridge, 86 App. Div. 310, 


83 NYS 705. 
inferences 62. Peo. v. Waldo, 163 App. Div. 


238 [motion to recall remittitur den 
68 Cal. A. 752, 230 P 196]. 

[a] Application of rule.—In cer- 
tiorari by a policeman to review part 
of the decision of a civil service 
board imposing a fine after reinstat- 
ing him, the burden of establishing 
jurisdiction to impose the fine rested 
upon respondents, and not on the po- 
liceman, and it was necessary to 
bring up the record to show jurisdic- 
tion. Petersen v. Oakland Civ. Serv, 
Bd., 67 Cal. A. 70, 227 P 238. 

53. See supra text and note 48. 

54. See statutory provisions. 

55..°1. Comp. St. p'-406°§ 11. 

56 Herbert v. Atlantic City, 87 
N. J. L. 98, 93 A 80; Marran v. Bor- 
dentown, (N. J. Sup.) 61 A 13. 

57. Hailes v. Kearny, (N. J.) 128 
A 150; Martin v. Smith, 100 N. J. L. 
50, 125 A 142; Herbert v. Atlantic 
City, ST uN Le 98, 93 A 80; Alcutt 
v. Trenton Police Comrs., 6GaING Ieee 
173, 48 A 1006 [aff 67 Ny Si. BOL, 
51 A 1108]; Reilly v. Jersey City, 64 
N. J. L. 508, 45 A 778; Cavanagh v. 
Hoboken Police Comrs., BIINS TS. oes: 
412, 35 A 793; Hoar v. Preiskel, (N. 
J. Sup.) 128 A 857. 

58. Civ. Pract. Act § 1304; Code 
Civ. Proc. § 2140. 

59. Peo. v. New York, etc., Bridge, 
1 ‘App. Div. 186; 37 NYS 9168; and 
eases infra this section. 

[a] Prior to the enactment of the 
code provision changing the law in 
that regard, a decision of the board 
of police commissioners of the city 
of New York upon an investigation 
upon a charge against a patrolman 
for a neglect of duty, when sup- 
ported by any evidence, was conclu- 
sive upon the general term of the 
supreme court. Peo. v. New York 
Police Comrs., 98 N. Y. 332. 

60. Peo. v. French, 119 N. Y. 502, 
23 NE 1061; Peo. v. Waldo, 162 App. 
Div. 345, 147 NYS 848; Peo. v. Baker, 
144 App. Div. 450, 129 NYS 349; Peo. 
v. Baker, 142 App. Div. 66, 126 NYS 
675; Peo. v. Greene, 98 ‘App. Div. 620, 
90 NYS 194; Peo. v. Schenectady ‘Po- 
lice Comrs., 13 App. Div. 69, 43 NYS 
118 [aff 153 N. Y. 657 mem, 47 NE 
1110 mem]; Peo. v. French, 15 NYSt 
108. 


[a] When removal annulled.— 
When a police officer is charged with 
intoxication, and the evidence against 


the surgeon from such 
symptoms, but it is made to appear 
that the appearances relied on to 
establish intoxication arose from 
other conditions, constituting no of- 
fense, defendant is entitled to an 
acquittal, and, if removed, to rein- 
statement. Peo. v. Roosevelt, 19 App. 
Div. 253, 46 NYS 175. 

6l. Peo. v. French, 123 N. Y. 636 
mem, 25 NE 415, 3 Silv. A. 181; Peo. 
v. French, 119 N. Y. 502, 23 NE 1061; 
Peo. v. New York Police Comrs., 93 
N. Y. 97; Peo. v. Greene, 106 App. 
Div. 230, 94 NYS 477 [aff 184 N. Y. 
565 mem, 76 NE 1103 mem]; Peo. v. 
Greene, 96 App. Div. 1, 88 NYS 1060 
[aff 181 N. Y. 554 mem, 74 NE 1123 
mem]; Peo. v. Roosevelt, 16 App. 
Div. 331, 44 NYS 655 [app dism 163 
N. ¥, 594 mem, 57 NE 1121 mem]; 
Peo. v. MacLean, 13 NYS 685. 

[a] Must be clearly against the 
weight of evidence.—To warrant in- 
terference with a judgment of the 
tribunal removing an officer, it must 
be clearly against the weight of the 
evidence. Peo. v. York, 35 App. Div. 
430, 54 NYS 8385; Peo. v. Tappen, 15 
Misc, 123, S6UNMiS! 4354 [aff 153) NY. 
658 mem, 47 NE 1110 mem]; Peo. v. 
Hayden, 7 Misc. 278, 27 NYS 881. 

[b] Evidence held to require re- 
versal.—(1) In general. Peo. v. 
Waldo, 162 App. Div. 345, 147 NYS 
848; Peo, v. Waldo, 167 App. Div. 960, 
151 NYS 506; Peo. v. Partridge, 95 
App. Div. 323, 88 NYS 657; Peo. v. 
Roosevelt, 26 App. Div. 183, 49 NYS 
975; Peo. v. Roosevelt, 22 App. Div. 
626, 47 NYS 806. (2) Charges of as- 
sault without cause and arrest on 
false charge. Peo. v. Baker, 144 App. 
Div. 450; 129 NYS 349. (3) Charge 
supported only by uncorroborated 
testimony of girl of tender years and 
debased character. Peo. v. Cropsey, 
149 App. Div. 730, 134 NYS 1387. (4) 
The determination of the police com- 
missioner imposing the highest pen- 
alty on a policeman on four findings, 
by the deputy commissioner, of mis- 
conduct, will be reversed, and a new 
trial directed, the evidence being in- 
sufficient to sustain two of the find- 
ings, and the other two resting on 
the oath of a single witness, against 
the denial of the officer, who had been 
a member of the police force for 
thirty-four years, with a good record. 


28, 147 NYS 1092; Peo. v. Partridge, 
88 App. Div. 60, 84 NYS 779; Peo. v. 
Robb, 10 NYS 867. 

63. Peo. v. Yonkers Bd. of Police, 
3 Silv. A. 57, 24 NE 934 [rev 55 Hun 
445, 8 NYS 640]; Peo. v. French, 9 
NYS 262. 

64. Peo. v. MacLean, 11 NYS 311. 

65. Peo. v. Waldo, 163 App. Div. 
28, 147 NYS 1092; Peo. v. Waldo, 160 
App. Div. 255, 145 NYS 562; Peo. v. 
Roosevelt, 38 App. Div. 635, 57 NYS 
11; Peo. v. Martin, 28 App. Div. 73, 
50 NYS 897. 

“This court, as it has often said, 
hesitates to interfere with the in- 
ternal discipline of the department. 
If there is a substantial charge and 
conflicting evidence the court sus- 
tains the commissioner, unless there 
has been a flagrant violation of statu- ~ 
tory and constitutional rights.” Peo. 
v. Waldo, 160 App. Div. 255, 257, 145 
NYS 562. See Peo. v. Bingham, 130 
App. Div. 710, 115 NYS 639. 

66. Peo. v. Martin, 28 App. Div. 
13,°b0°-NYS/897T. 

67. Peo. v. MacLean, 12 NYS 773. 

68. Peo. v. Greene, 106 App. Div. 
230, 94 NYS 477 [aff 184 N. Y. 565 
mem, 76 NE 1103 mem]. 

69. Peo. v. Waldo, 161 App. Div. 
731, 146 NYS 581. 

70. Peo. v. New York Police 
Comrs., 84 Hun 64, 32 NYS 18 [aff 
148 N. Y. 757 mem, 43 NE 988 mem]. 

71. Peo. v. Bingham, 205 'N? Y. 
168, 98 NE 384; Peo. v. Martin, 142 
Ni bYauso24 00 NE 1173 Peony. French, 
123 N. Y¥. 636, 25 NE 415; Peo. v. 
French, 119°N. Y. 493, 23 NE 1058. 

[a] When removal sustained.—A 
decision of the board of police com- 
missioners of the city of New York 
dismissing a patrolman for neglect 
of duty will be sustained by the 
court of appeals where the commis- 
sioners had some evidence before 
them upon which they could base 
their judgment. Peo. v. French, 119 
N. Y. 493, 23 NE 1058; Peo. v. New 
York Police Comrs., 98 N. Y.'332.>~ 

72. Peo. v. Waldo, 212 N. Y. ed 
105 NE 829; Peo. v. Bingham, 205 N 
Y. 168, 98 NE 384. 

[a] Before the adoption of the 
constitution a different rule pre- 
vailed. Peo. v. French, 8 NYS 459 
[aff 123 N. Y. 636 mem, 25 NE 415 
mem]. 


798 [43 C.d.] 
Tribunal. Acts done in the exercise of the discre- 
tion vested in the officer or tribunal before whom 
the hearing is had are not reviewable except in a 
clear case of abuse of discretion.”? It has there- 
fore been held that the courts will not interfere 
on the ground that the punishment inflicted is too 
severe.74 Nor will they interfere with the decision 
of a civil service commission of holding invalid the 
removal of a classified service man because the stat- 
ute was not strictly followed by the commission, if 
its violation was only in a mere technical sense, not 
amounting to an illegality.7° So the refusal of 
an adjournment will not be ground for reversal in 
the absence of an abuse of discretion.7® In case 
there has been an abuse of discretion in refusing 
an adjournment the judgment may be reversed.’” 

[§ 1376] (gg) Vacation of Order Discontinuing 
Proceedings. Where a petition by certiorari to 
review the dismissal of a patrolman was discon- 
tinued by a stipulation executed in reliance upon 
a reinstatement afterward held illegal, the relator’s 
motion to vacate the order will be granted.’§ 

[§ 1377] (hh) Miscellaneous. An officer who has 
been removed: cannot object on certiorari to the 
constitutionality of the acts constituting the board 
which removed him.’?® Nor can it be objected that 
the acts for which the officer was removed consti- 
tuted a criminal offense and that no criminal prose- 
cution had been instituted before proceedings had 
by the board.8° The legality of the relator’s ap- 
pointment may be inquired into on certiorari.*1 It 
cannot be objected on certiorari that the officer was 
an officer de facto and cannot be restored, although 
the proceedings against him were irregular.’? It 

73. See Certiorari § 351; and cases 


infra this section. : 
74 Donovan v. San Francisco Po- 


988 mem]. 
[a] 
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Matters not considered.—On 
certiorari to review a refusal of the 


- 


is no ground to reverse a judgment of removal that 
the designation of the officer who took the testimony 
was made orally, there being no statutory require- 
ment that such designation be made in writing.®* In 
certiorari to review the decision of a civil service 
board in proceedings for the removal of a police- 
man, the court cannot affirm the decision in so far 
as it reinstates the policeman and annul it relative 
to deprivation of salary, the power of the court 
being limited to the question. whether the board 
exceeded its jurisdiction or legally pursued its au- 
thority, and no affirmative action may be directed.** 
Where a police officer is reinstated on certiorari 
to a decision of removal, carrying with it the right 
to salary for a period during which the city had 
no benefit of the officer’s services, the court, in 
the exetcise of its discretion as to costs, will deny 
costs and disbursements to the relator where he has 
failed to bring the case to a hearing for more than 
a year.® 

[§ 1378] (j) Reinstatement®°—aa. In General. 
Rules already discussed as to reinstatement, under 
the operation of the civil acts and rules, of an officer 
who has been removed*? govern, in so far as ap- 
plicable, the reinstatement of a removed or dismissed 
policeman.®® Where a city charter authorizes the 
mayor to suspend policemen and report the sus- 
pension to. the board of councilmen at the next 
meeting thereafter, with his reasons therefor,®® and 
provides that such officer may then be removed or 
restored by the board, a policeman who was sus- 
pended and failed to demand trial by the council 
cannot, after waiting two years, be reinstated with- 
out trial, because the council did not try him.°*° 


: 79. Ayers v. Newark, 49 N. J. L. 
170, 6 A 659. 
80. Peo. v. French, 60 HowPr 


lice Comrs:, 32 Cal. A. 392,163 P 695 
Peo. v. Kreinheder, 207 App. Div. 160, 
201 NYS 715; Peo. v. Waldo, 163 App. 
Div. 28, 147 NYS 1092; Peo. v. Waldo, 
161 App. Div. ~955;- 146 ANNS ss0r; 
Peo. v. Bingham, 134 App. Div. 919, 
118 NYS 880; Peo. v. Greene, 96 App. 
Div. 1, 88 NYS 1060 [aff 181 N. Y. 
554 mem, 74 NE 1123 mem]; Peo. v. 
Greene, 94 App. Div. 287, 87 NYS 
1017 [rev on other grounds 179 N. Y. 
253, 72 NE 99]; Peo. v. York, 53 App. 
Div. 336, 65 NYS 696; Peo. v. Roose- 
velt, 7 App. Div. 308, 40 NYS 117; 
Peo. v. French, 52 Hun 90, 5 NYS 55; 
Peo. v. Tappen, 15 Misc. 20, 36 NYS 
773 [aff 151 N. Y. 620 mem, 45 NE 
1133 mem]; Peo. v. McClave, 10 NYS 
561; Peo. v. Bell, 8 NYS 748. 

[a] Where the explanation of his 
conduct, given by the person tried by 
the police commissioners, is not ac- 
cepted by the commissioners, and 
such conduct is capable of another 
and damaging construction which, if 
taken to be true, would justify a 
finding of neglect of duty, the court 
of appeals has no power to interfere 
with the finding of the police com- 
missioners. Peo. v. French, 123 N. Y. 
636 mem, 25 NE 415, 3 Silv. A. 181 
[cit Peo. v. Diehl, 50 App. Div. 58, 
63 NYS 362 (the appellate division 
would not disturb the conclusion of 
police commissioners as to whether 
an excuse for an absence from duty 
appeared in the evidence and whether 
it was sufficient)]; Hubbell v. Syra- 
cuse Iron Works, 121 N. Y. 716 mem, 
24 NE 1101 mem; Peo. v. French, 119 
N. Y. 502, 23 NE 1061; Peo. v. French, 
110 N. Y. 494, 18 NE 133. 

-75. jJenney v. Des Moines Civ. 
Sere Comrs., 200 Iowa 1042, 205 NW 

76. Peo. v. Bingham, 132 App. Div. 
667, 117 NYS 429; Peo. v. New York 
Police Comrs., 84 Hun 64, 32 NYS 
18 [aff 148 N. Y. 757 mem, 43 NE 


commissioner to postpone the trial 
of a police officer, he cannot question 
the good faith and fairness of a phy- 
sician called and offered by him to 
prove his cause for postponement, on 
the ground that the physician was an 
appointee.of the commissioner. Red- 
dy v. Ossining, 148 App. Div. 725, 132 
NYS) 93705 5 

NW ckeee to adjournment see supra 

0 . 

77. Reddy v. Ossining, 148 App. 
Div. 725, 182 NYS 937; Peo. v. Web- 
ster, 98 App. Div. 581, 90 NYS 723; 
Peo. v.. Martin, 13. Mise. 21, 33. NXS 
1000 (where it was clearly proved 
that the policeman was too ill to 
attend trial). 

[a] Waiver of objection.—On re- 
view of the refusal of a commis- 
sioner to postpone a trial, the fact 
that relator has in fact been sick 
may not be considered, where no evi- 
dence thereof was given before the 
commissioner. Peo. v. Webster, 98 
App. Div. 581, 90 NYS 723. 

[b] Matters considered.—The pro- 
priety, under the circumstances, of 
the board of trustees of a_ village, 
proceeding forthwith with the hear- 
ing of a charge against a policeman, 
in effect denying a postponement, 
may be considered on certiorari to 
review the determination of the board, 
which found against and discharged 
him, Reddy v. Ossining, 148 App. 
Div. 725,:132 NYS 937. 

78 Peo. v. Cropsey, 176 App. Div. 
415, 162 NYS 927. i 

[a] Cure of delay in making mo- 
tion.—As relator cannot sue out a 
new writ, delay in making the mo- 
tion is not fatal, but is cured by the 
condition that relator waive his right 
to salary during a leave of absence 
which was granted him when his re- 
instatement was questioned. Peo. v. 
Crensey, 176 App. Div. 415, 162 NYS 


(N. Y.) 377 [aff 24 Hun 659]. 

81. State v. Millville, 53 N. J. L. 
362, 21 A 568, 
82. Peo. v. Hannan, 56 Hun 469, 
10 NYS 71 {aff 125 N. Y. 691 mem, 26 
NE 751 mem]. . 

83. Peo. v. Greene, 183 N. Y. 483, 
76 NE 614. 

84 Petersen v. Oakland Civ. Serv. 
Bad., 67 Cal. A. 70, 227 P 238. 

85. Peo. v. Waldo, 162 App. Div. 
345, 147 NYS 848. 


86. New trial and rehearing see 
supra § 1365. 
87. See supra § 1134. 


88. See cases infra this note. 

[a] Acquittal on new trial.—The 
civil service commission of cities of 
the first class should honor the requi- 
sition of the proper officials for the 
reinstatement of a police officer who 
has been dismissed and obtained a 
new trial on which he has been ac- 
quitted, where the mayor and direc- 
tor of public safety recommend his 
reinstatement, the findings of the 
trial court being regarded as an ac- 
quittal of the charges. Gallagher v. 


At eguhrilel 248 Pa. 394, 94 A 
[b] Power to set aside dismissal. 


—The provision of the act of May 23, 
1907, that nething in the act “shall 
alter the procedure required for the 
removal or punishment of policemen 
and firemen, as provided by the Act 
of March 7, 1901, (P. LL. 20), does 
not prevent the civil service com- 
mission from setting aside the dis- 
missal _of a fireman or policeman 
after his trial by a court of inquiry 
as provided by. the act of 1901, where 
such trial has not been conducted ac- 
cording to law.” Doverspike v. Ma- 
gee, 51 Pa. Super. 525. 


89. Taylor v. Bayonne, 56 N,. J. L. 
265, 28 A 380, See also infra § 
1381. 

90. Taylor « Rayonne, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1378-1380] 


Where the chief of police has the power to place 
or shift members on the police force, he cannot be 
compelled to reinstate to a particular position on 
the police force a police officer whom he has sus- 
pended, and who, on appeal to the board of police 
and fire commissioners from the suspension, was 
reinstated.®! \ 

Police commissioner of New York City is without 
authority, in the absence of statute, to restore to 
the police force one dismissed -therefrom by his 
predecessor,®* and where the power to reinstate ex- 
ists under the statute, a policeman on being rein- 
stated is properly restored only to the grade he 
oceupied when removed.®? 

Proceedings generally. A statute, providing that 
no proceeding shall be brought for the reinstate- 
ment to the police force of any member unless it 
is instituted within four months after the decision 
or order sought to be reviewed, does not apply to 
a proceeding to restore to active duty a member of 
the police force retired on account of alleged physi- 
cal ineapacity.°* Where the exclusive right of a 
police officer to sue for reinstatement is found in 
a statute which limits the time within which suit 
may be brought, the complaint must show aflirma- 
tively that the action was brought within the time 
fixed.®® 

[§ 1379] bb. Mandamus. Under the general rule®® 
mandamus furnishes an appropriate remedy where 
‘a police officer has been improperly removed without 
a hearing to which he is entitled,’ or where he 
has been wrongfully removed in summary proceed- 
ings.°° To entitle a discharged officer to reinstate- 
ment by mandamus, he must have been a de jure 
officer at the time of his removal.®® Nor is an officer 
improperly removed entitled to be reinstated, where 
he was regularly removed before commencing pro- 
ceedings for reinstatement. Where a statute trans- 
ferred the police ‘‘organization and discipline’’ 
from the mayor to a board of police commissioners, 
mandamus does. not lie to compel the board to re- 


91. Markey v. Dubuque, (lowa) 2. State Vv. 
132 NW 885; Markey v. Schunk, 152 | Comrs., 
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1 Oh. Dec: 
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instate an officer improperly removed by the 
mayor.” And where an officer of the village is 
removed before consolidation of the village with 
the city, mandamus will not lie to compel the police 
commissioners of the consolidated city to recognize 
him as an officer.» Mandamus will lie where the 
civil service commission has wrongfully refused 
to honor the requisition of the proper officials for 
the reinstatement of a police officer who has been 
dismissed and obtained a new trial on which he 
has been acquitted. But one seeking to compel his 
restoration to office cannot claim the benefit of the 
Civil Service Act, which is only applicable to those 
officers who shall have been appointed under its 
rules and after the prescribed examination, where’ 
by his own showing he is not within its terms.® If 
an officer seeking reinstatement was ineligible at 
the time of his appointment, the question whether 
or not he made false statements in regard thereto 
will not be considered, as it is immaterial. Where 
an officer on being notified of his removal reports 
for duty on three days following, and finally com- 
plies with an order to surrender his insignia of 
office, he has done all that is necessary to claim his 
right to maintain proceedings for reinstatement.? 

Time of application; laches. Those who wish to 
avail themselves of the remedy by mandamus to 
compel restoration to office must move promptly.® 
The right to maintain proceedings is lost by laches.® 
Where the time for commencing proceedings is lim- 
ited by statute’® and the petitioner delays the com- 
mencement of proceedings until the statutory period 
has nearly elapsed, he will not be allowed his salary 
for the time he is not on duty.1! 

Reversal of a judgment awarding mandamus with- 
out remanding or reciting the facts in its judgment 
is proper, where there are no errors of law to be 
corrected on new trial, and no material controverted 
questions of. fact, and the uncontroverted facts do 
not justify awarding mandamus.!2 

[§ 1380] (k) Actions for Wrongful Removal.1? 


Police | dropped from the rolls of the depart- 
(Reprint) 326, 2}ment prior to Jan. 1, 1902, might 


Towa 508, 132 NW 883. 

92. Schieffelin v. Dolan, 204 App. 
ive 351, 198 NYS, , 2h3e Feo. giv. 
McAdoo, 114 App. Div. 100, 99 NYS 
600. : 
938. McGrath vy. Woods, 173 App. 
Div. 561, 159 NYS 642 [rev 93 Misc. 
671, 158 NYS 564]. ' 

94. Peo. v. Bingham, 113 App. Div. 
S215 100) NWS 1136. [aft 186. Na. M. 
538 mem, 78 NE 1098 mem]. 

95. King v. Butte, 71 Mont. 309, 
230 P 62. 

96. See Mandamus §§ 233, 290- 
303. 

97. Peo. v. French, 102 N. Y. 583, 
TINIE O1SS4 NEY. Cro £47. 

98. Nelson v. Baker, 112 Or. 79, 
227 P 301, 228 P 916. 

99. Gersch v. Chicago, 250 Ill. 551, 
95 NE 630; Moon vy. Champaign, 214 
Tl. 40, 73 NE 408 [aff 116 Ill. A. 403]; 
McNeil v. Chicago, 212 Ill. 481, 72 NE 
450 [aff 93 Ill. A. 124]; McAlevy v. 
Chicago, 207 Ill. A. 350. And see 
Peo. v. Chicago, 195 Ill. A. 48. 

[a] De facto officer.—Mandamus 
will not lie where the most that ap- 
pears is that petitioner was a_ de 
facto officer when removed. McNeill 
v. Chicago, 212 Ill. 481, 72 NE 450 
[aff 93 Ill. A. 124]. 

[b] Where it does not appear from 
the petition that the city council had 
by ordinance ever created the office 
of policeman, a petition for man- 
damus to be restored to the office of 
policeman is demurrable, Moon v. 
Champaign, 214 Ill. 40, 73 NE 408 
[aff 116 Ill. A. 403]. ; F 

1. Michelson vy. Saginaw Police 
Comrs., 111 Mich, 587, 70 NW 142, 


CinecLBul 114. 
3.: Peo. v. York, 53 App. Div. 429, 
65 NYS 1074. 


4 Gallagher v. Blankenburg, 248 
Pa. 394, 94 A.132. 

5. Peo. v. Chicago, 242 Ill. 561, 
90 NE 259. 


[a] Thus a person cannot claim 
the benefit of the act where by his 
own showing he-had not been re- 
fused an appointment after examina- 
tion. McNeill v. Chicago, 212 Ill. 481, 
72 NE 450 [aff 93 Ill, A, 124]. 

6 Peo. v. Lindblom, 58, 
74. NE. 73, Gaff 116 Il). Au: 213]. 

7. Lowrey v. Central Falls, 23 R. 
I. 284, 49 A 968. 

8 See Mandamus §§ 531-534; and 
cases infra this section. 

9. Curtin v. San Francisco Police 
Comrs., (Cal. A.) 239 P 355; Chylew- 
ski v. Chicago, 211 Ill. A. 389; Mc- 
Alevy v. Chicago, 207 Ill. A. 3850; 
Peo, v.. Chicago, 203 Ill. A. 191; 
McGowan v. Chicago, 178 Ill. A. 76; 
Streeter v. Worcester, 177 Mass. 29, 
58 NE 277; Peo. v. Moss, 42 App. Div. 
196, 58 NYS 1051 [app dism 161 N. 
Y. 623 mem, 53 NE 1099 mem]. 

10. See statutory provisions. 

{a] Greater New York Charter 
(1) § 302, providing that proceedings 
to compel reinstatement of a police 
officer might be brought at any time 
within two years, was amended by 
L. (1901) ¢ 466, so as to change the 
period of limitation from two years 
to four months; but by the express 
terms of c 466 § 1614, that chapter 
did not affect any right accruing 
prior to Jan. 1, 1902, when the act 
went into effect. Hence a policeman, 


commence proceedings for reinstate- 
ment at any time within four months 
after Jan. 1, 1902, and within two 
years after his discharge, although 
more than four months thereafter. 
Healy v. Partridge, 75 App. Div. 511, 
78 NYS 392. (2) The provisions of 
Greater New York Charter § 302, re- 
quiring an action by a police officer 
against the city for salary or rein- 
statement to be commenced within 
two years from cause of action ac- 
crued, and that causes “heretofore 
accrued may be ... brought within 
six years ... and within two years 
of the passage of this act,’ are 
identical with those of Consol. Act § 
272, as amended by L. (1884) e¢ 180 
§ 7, except in the name of the police 
authorities and of the municipality. 
Section 1608 of the charter provides 
that, so far as the provisions of the 
charter are the same in substance as 
those of the Consolidation Act, the 
charter is not to be a new enactment, 
but a continuation of the Consolida- 
tion Act. It was held tfat the six- 
year limitation applied only to 
causes accruing before the passage 


of the amendment of 1884. Peo. v. 
eon 86 App. Div. 185, 55 NYS 
Zl. Peo. ye ePartridge,; + sz" Apps 
Div. 262, 82 NYS 109; Healy v. Par- 
pease: Toe Aipp, Div. 611-5 Vs INS 
Compensation generally see infra 
§ 13885 et seq. ; 
12. Peo. v. Lindblom, 215 Ill. 58, 
74 NE 73. 
13. Recovery of salary see infra 
§ 1403. 
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Action for wrongful removal of a municipal officer 
has. been discussed.14 Where by express statutory 
provision police commissioners of a municipality are 
officers of the state vested with exclusive power to 
employ and dismiss police officers of the munici- 
pality, and in no way subject to its control or ac- 
countable to it for their action, a police officer 
wrongfully discharged by the commissioners has no 
right of action therefor against the municipality.’ 
If a policeman is merely an employee his remedy 
in case of a wrongful dismissal would be an action 
for breach of his contract of employment, and not 
mandamus to compel payment of salary,’® the meas- 
ure of damages being the amount by which his 
-earnings or income in other occupations fell short 
of the salary he should have received as patrol- 
man.!?7 It has been held that, where the police 
commissioners of a city removed a policeman with- 
out having preferred charges and without a hearing 
as required by law, the city is not liable for the un- 
authorized acts of the commissioners as for a breach 
of contract.1® In an action by members of a police 
force against the mayor of the city for his unlawful 
act in dismissing them from the force, brought 
after their reinstatement by judicial mandate, to 
recover damages measured by the salaries of which 
they were deprived during the period of their dis- 
missal, a nonsuit is properly granted where no 
causal connection is shown between their dismissal 
and loss of compensation.?® 

[§ 1381] (12) Suspension.2° As in the case of 
remoyal,*! by constitutional, statutory, charter, or 
municipal provisions, as the case may be,?? power 
to suspend a policeman may be conferred on a par- 
ticular board or officer,?*? some provisions authoriz- 
ing a summary suspension by a designated board 
or officer,?4 others authorizing suspension by a chief 
officer with the approval of a board,?® and still 
others authorizing summary suspension but secur- 
ing to the suspended policeman the right on demand 
to have the suspension investigated by another 

14. 
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board or officer.2° Under some provisions” a police 
officer cannot be suspended without pay before for- 
mal charges are preferred.?* Mere power to sus- 
pend may not imply power permanently to suspend, 
or in effect remove a policeman.?® A police board’s 
order suspending a police captain upon charges 
being filed against him was ineffective after the 
court prohibited the board from trying him on those 
charges.*° 

Power to employ may include power to suspend.*t 

Power to remove®? may include power to sus- 
pend;** but it has been held that a board of police 
has no power to suspend under the power of removal 
delegated to it.°+ 

Pending or after trial on charges. ‘The power 
to remove after a trial on charges includes the 
power to suspend,*® and the police officer may be 
suspended pending a trial on charges.*® 

After expiration of term. If an officer is sus- 
pended after his term of office has expired by limi- 
tation, it is immaterial whether the suspension was 
in accordance with the charter or not.** 

Notice. Where no notice is required, the sus- 
pension of a police officer is not invalid because 
the notice given stated no grounds for suspension.** 
Notice to police officers ‘that they have been sus- 
pended, accompanied by a copy of the ordinance 
abolishing: the offices, is equivalent to notice that 
the suspension is permanent.®° 

Certification of suspension. Where a chief of po- 
lice is authorized to suspend but is required to 
certify such fact and the cause of suspension to 
the director of public safety, who is required to 
make investigation and render judgment thereon, 
the chief of police has no power to try and punish 
a policeman by suspension,*® but if he does so he 
can be compelled to certify the suspension as re- 
quired by the statute.*1 

[§ 13882] (13) Resignation and Abandonment.*? 
A policeman need not manifest, by writing or ex- 
press words, his intention to abandon or resign the 


See supra § 1136. 27. See statutory provisions. for proper cause), 
15. Riley v. Kansas City, 31 Mo. 2s. State v. McPheeters (Mo.) 32. Power to remove see supra 
A. 439. 178 SW 482; Peo. v. Cooke, 188 App.|§ 1344. 
16. State v. Hulley, 192 Ind. 547,| Div. 351, 177 NYS 116 [aff 229 N.Y. 33. Rees v. Minneapolis, 105 Minn. 
137 NE 177. 613 mem, 129 NE 929 mem]; Peo. v.| 246, 117 NW 432; Goldberg vy. Phila- 
17. State v. Hulley, supra. Bingham, 57 Misc. 677, 109 NYS 1111; | delphia, 3 Pa. Dist. & Co. 19, 
18. Gibbs v. Manchester, 73 N. H.| Garvin vy. McCarthy, 39 R. I. 365, 97 


265, 61 A 128. 

19. Bailey v. Edwards, 47 Mont. 
SOS Whos soe LOID, 

ae Generally see supra §§ 1077, 
1078. 

21. See supra § 1344. 

22. See constitutional, statutory, 
charter, and municipal provisions. 

23. See cases infra this section. 

24. See case infra this note. 

[a] In Wisconsin the board of po- 
lice commissioners is given the right 
to suspend summarily. State v. La 
Crosse Police, etc., Comrs., 159 Wis. 
295, 150 NW 4938, 896. 

25. State v. Kohler, 11 OhNPNS 
497; Bringgold v. Spokane, 27 Wash. 
202, ou P (612. 

[a] Consent of chief officer nec- 
essary.— Where a board having power 
to suspend passes a rule providing 
that any member of the police force 
may be suspended by the chief of 
police with the approval of the 
board, a suspension by the board 
without the consent of the chief is 
invalid. Bringgold v. Spokane, 27 
Wash. 202, 67 P 612. 

26. Nichols v. Sunderland, (Cal. 
A.) 247 P 614. See Taylor v. Bay- 
onne, 56 N. J. L. 265, 28 A 380 [cited 
supra § 1378 text and note 79]. 

{a] By civil service boards.— 
eichols v. Sunderland, (Cal. A.) 247 
P 614. 


A 881. And see Aucoin v. New Or- 
leans Police Bd., 1 La. A. (Orleans) 
262 (holding that the board of police 
might have the authority to suspend 
pending charges, or might possibly 
delegate the power, but that the chief 
of police had no power to suspend 
pending charges under the existing 
rules). 

[a] Power of alderman to act for 
mayor.—L. (1902) ¢ 269 § 36, autho- 
rizing an alderman to act for the 
mayor, while the latter is ‘unable to 
perform his duties,’ does not em- 
power such alderman to _ discipline 
a policeman, because the mayor ex- 
pected to be a witness in the police- 
man’s behalf, since the mayor was, 
at most, only disqualified from testi- 
fying, and was not unable to act, 
within the quoted words. Peo. v. 
Cooke, 188 App. Div. 351, 177 NYS 
116 [aff 229 N. Y. 613 mem, 129 NE 
929 mem]. 

29. Glover v. Columbus, 132 Miss. 
776, 96 Sa52i. 

Power to remove see supra § 1344 
et seq. 

30. Peo. v. Bailey, 30 Cal. A. 581, 
158 P 1036. 

31. Chapman vy. Brantford, 25 
OntWN 223 [app dism 25 OntWN 
569] (board of police commissioners 
under its power to employ police of- 
ficers has the right to suspend them 


34. Bringgold v. 
Wash, 202, 67 P 612. 
35. Goldberg vy. 

Pa.. Dist. & Co. 19. 

36. State v. Logansport Bd. of 
Metropolitan Police Comrs., 170 Ind. 
133, 838 NE 83; Rees v. Minneapolis, 
105 Minn. 246, 117 NW 432; State v. 
Police Comrs., 16 Mo. A. 48. 

[a] A police rule providing for 
the Suspension of a patrolman pend- 
ing the hearing of charges against 
him is proper. State v. Logansport 
Bd. of Metropolitan Police Comrs., 
eae 133, 83 NE 83. 

Mayor having power of re- 
moval, discipline, etc.—The mayor of 
a city invested by law with the power 
of appointment, removal, discipline, 
control, and supervision of the police 
force has authority to suspend a po- 
liceman, with or without pay, pend- 
ing an investigation of his conduct. 


Rees v. Minneapolis, 1 i 
it] NW ean, polis, 105 Minn. 246, 
Albers, 


_87. Houston v. 
Civ. A. 70, 73 SW 1084, 
38. Nightingale vy. 
Siealagcnt 233 P 807. 

eath vy. Salt i 
Utah 34, 52 P 602. scans ot 
tate v. Kohler, 11 OhNPNS 497. 
at Reo” v. Kohler, 18 Oh. Cir. OL 


Generally see supra §§ 1071- 


Spokane, 27 
Philadelphia, 3 


32 Tex. 
Williams, 70 


42. 
1075. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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office,*? but may vacate the office by withdrawing 
from the force, disclaiming to hold office and en- 
gaging in an employment inconsistent with the 
discharge of its duties;** the acceptance of an in- 
compatible office by a policeman amounts to a resig- 
nation;*° but a policeman ousted from office without 
authority does not accept an inconsistent office, and 
so abandon the office of policeman, by accepting a 
temporary appointment to another office.*® 
plained absence from duty for five days may also 
be deemed a resignation when so provided by a 
rule of the department,*’ or by the provision of 
Absence from duty caused by an ar- 
rest and confinement is not an absence from duty 
without leave,*® or an abandonment of the office,°° 
or such cessation of the performance of the duties 


the charter.*§ 


of the office as to amount to a 
office.®? 


than one year under a leave of 


lication for a renewal will be deemed to have 
alae A member of the police 


forfeited his position.’ 
force who has vacated his office 


appointment to a position im an 


3 it olitan Bd. of 
abe Barb. 


of 
44 


mae eo? = 
Police, 26°N. Y¥: 816, [rev 35 
644, 14 AbbPr 151]. 3 
44 Peo. v. Metropolitan. Bad. 
Police, supra; Paris Vv. Cabiness, 
Tex. Civ. A. 587, 98 SW 925. : 
45. Peo. v- ee Cone eter, 
ist. 5 Barb. ees i ; 
Bien 44 Tex. Civ. A. 587, 98 SW 
920] Rule applied as to: (1) A po- 
lice captain, who was granted leave 
of absence, and made second deputy 
police commissioner, Schieffelin  v. 
Lahey, 243 N. Y. 102, 152 NE 690. 
C2 GH ee irate 
issi nder e s - 
Aster Schieffelin v. Enright, 200 


ec Syiv. 312, 192 NYS 729 [mod 190 
NYS 328]. (3) A policeman who, 


r illegal removal, accepted an ap- 
Pe use as deputy constable, which 
appointment was canceled after sev- 
eral days. Paris v. Cabiness, 44 Tex. 
Civ. A. 587, 98 SW 925. 

46. State v. Duncan, 49 Mont. 54, 
140 P 95; Houston v. Clark, (Tex. 
Civ. A.) 80 SW 1198; Houston v. 
Estes, 35 Tex. Civ. A. 99, 79 SW 848. 

[a] Rule applied.—(1) Serving for 
few days as special policeman. 
Houston v. Clark, (Tex. Civ. A.) 80 
Sw 1198. (2) Accepting tempo- 
rarily, pending proceedings for resto- 
ration, an appointment as deputy 
county inspector of weights and 
measures. State v. Duncan, 49 Mont. 

40 P 95. : 
res Peo. v. Diehl, 50 App. Div. 58, 
63 NYS 362 La 167 N. Y. 619 mem, 60 

18 mem]. 
Wis ase ease infra this note. 

[a] Leave granted by wrong of- 
ficer.—The mayor of the city of New 
York had no power to grant a lieu- 
tenant of police a leave of, absence, 
in view of Greater New York Charter 
§ 292, providing that the police com- 
missioner may grant leave of absence 
to members of the force, and a lieu- 
tenant granted leave by the mayor 
ceased to be a member of the force 
after five days’ absence, in iw Or 


. Schieffelin v. Enright, 
pee eae 312, 192 NYS 729 [mod 190 
nS con v. New York Police 


414 N.Y. 245, 21 NE 421. 
pea Macon v. Bunch, 156 Ga. 27, 
118 SE 769 [aff 29 Ga. A. 290, 115 SE 


aD hy. Macon v. Bunch, supra; Bunch 


, 29 Ga. A. 290, 115 SE 40. 
™ eat rastnan vy. Braucher, 16 Oh. 
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Where a statute permits the reinstatement 
within a year of persons who have been separated 
from the service without delinquency or miscon- 
duet, a police officer who was off duty for more 
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Unex- 


vacation of the 
like.®° 


absence without 
cer®? have been 


by accepting an 
exempt class in 


Ae3a, cet 1. Ce A407. 

53. Schieffelin v. Lahey, 243 N. Y. 
102, 152 NE 690 (applying the rule to 
a police captain who accepted the 
position as deputy police commis- 
sioner while on leave of absence). 

§ rep ugkacs ere generally see supra 

1378. 

54. Larson vy. St. Paul, 83 Minn. 
473, 86 NW 459; Seifen v. Racine, 129 
Wis. 343, 109 NW 72. 

[a] Acquiescence not shown.—A 
policeman does not acquiesce in his 
removal or surrender or abandon his 
office, where, on receiving notice from 
iis chief and the commission of his 
removal, he acquiesces to the extent 
of ceasing to perform services and 
surrendering to the city all articles 
in his possession belonging to it, 
doing so in the belief that he had 
been properly discharged, but when 
seeking the advice of counsel, and, 
being informed that his removal is 
ineffectual, protests against such ac- 
tion by instituting proceedings to set 
aside the removal. Seifen y, Racine, 
129 Wis. 343, 109 NW 72. 

55. Kramer v. San Francisco Po- 
lice Comrs., 39 Cal. A. 396, 179 P 216; 
Peo. v. Martin, 10 NYS 511. 

56. Peo. v. MacLean, 62 Hun 42, 
16 NYS 401. ; 

[a] Review of acceptance by cer- 
ticrari.—-Where the police commis- 
sioners accept a voluntary resigna- 
tion of a police officer, no proceedings 
having been instituted for his re- 
moval, their action cannot be inquired 
into on certiorari. Peo. v. Martin, 10 
INWas b4atle 

Reinstatement after removal see 
supra § 1379. 


57. See case infra this note. 
[a] Right to withdraw.—A _ po- 
liceman is entitled to withdraw his 


resignation where it was not acted 
upon before withdrawal. Dostie v. 
Lewiston, 114 Me. 62, 95 A 353, 

[b] Effect of permitting with- 
drawal.—Where the board of mayor 
and aldermen of Lewiston to whom 
the case of petitioner had been re- 
ferred under Priv. & Sp. L. (1878-80) 
ec 293, allowed him to withdraw his 
resignation, and then discharged peti- 
tioner from the police force, it can- 
not take advantage of the resignation. 
Dostie v. Lewiston, 114 Me. 62, 95 A 
353. 

58. See case infra this note. 

[a] Effect of refusal to accept.— 
A police officer whose resignation the 
board of commissioners refused to 


[43 C.J.] 801 


the department may be reinstated when the civil 
service rules so permit, although he is no longer 
eligible for an original appointment.># 

Acquiescence in removal. 
surrender or abandon his office, where on being 
wrongfully removed he surrenders his insignia of 
office, where the circumstances show that there was 
no actual acquiescence in the removal.®4 

Effect of acceptance of resignation. The accept- 
ance of a policeman’s resignation finally severs 
his relationship with the police department,®> and 
a refusal to rescind such an acceptance and to re- 
instate the officer will not be reviewed,®* unless the 
resignation has previously been withdrawn,®? has 
not actually been accepted,®® or has not been ac- 
cepted within a reasonable time,®® or unless the 
resignation was induced by fraud, coercion, and the 


A policeman does not 


[§ 1383] (14) Reduction in Rank or Transfer. 
In the absence of a statute controlling the matter, 
a city can demote a policeman at will.°2 
provisions relating to the removal of a police offi- 


While 


held not to apply in the ease of 


a reduction in rank,®* it is generally held other- 
wise.°* Under some statutes a police officer may 
be reduced in rank by a notice assigning just eause 


accept and who continued to perform 
the duties of the office was’ a de 
facto officer from the time his resig- 
nation was filed. State y. Kotecki, 
155 Wis. 66, 144 NW 200. 

59. See case infra this note, 

[a] A requested resignation by a 
policeman to take effect on its ac- 
ceptance, given at the request of the 
chief of police to hold over the of- 
ficer, if valid originally, must be 
accepted within a reasonable time, 
and cannot be accepted more than six 
bey iaks ike Pn tet bs Larrivee vy. 

ewton ief of Police, 23 
169, 119 NE 654, Writs sic 

60. See cases infra this note. 

[a] Right to be heard.— Where a 
police officer petitions the board of 
police commissioners for reinstate- 
ment, alleging that he was induced to 
resign by. fraud and coercion, and his 
petition is denied without his being 
given an opportunity to be heard, on 
certiorari to review the action of the 
board it will be instructed to notify 
the petitioner of the time and place 
at which his petition will be heard, 
and to give him an opportunity to 
present his evidence. Peo. vy. Voor- 
his, 66 Hun 88, 20 NYS 941. 

[b] Resignation held voluntary.— 
A_ resignation presented by .a police 
Officer on a leave of absence in re- 
Sponse to an order to return to duty 
or resign from the department is vol- 
untary and not induced by duress or 
coercion. Kramer y. San Francisco 
Police Comrs., 39 Cal, A, 396, 179 P 


216 
[ec] Where 


that it was induced 
policemen are removable at any time 
with or without cause. Glen v. 
Park, 48 Utah 160, 158 P 425. q 

61. Woods vy. Chicago, 204 Tll. A. 
255; Barry v. Chicago, 204 Tll. A. 254; 
Harnett v. Chicago, 204 Ill. A. 252: 
McCoach vy. Philadelphia, 273 Pa. 317. 
117 A 71; Leary v. Moore, 4 Pa. Dist. 
& Co, 25. 

62. See supra §§ 1344-1380. 

63. McCoach vy. Philadelphia, 273 
Pa. 317, 117 A 71; Leary v. Moore, 4 
PaeDiISt. Gor Oo. 22/5e 

64. See cases infra this note, 

[a] Notice and hearing.—A police 
officer cannot be reduced in rank at 
decreased pay, without notice and 
hearing as provided for in case of re- 
movals. State v. Jersey City, 53 N. 
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therefor, and allowing-him to give a written an- 
swer,°> or by a notice stating reasons for the re- 
duction, he being entitled to a public hearing if 
he demands it in writing.°* Where the tenure of 
office afforded by a charter is during good be- 
havior,®’ the right of the commissioner to demote 
at pleasure sergeants appointed from patrolmen by 
him does not mean that demotion may be upon the 
mere caprice or whim of the commissioner, but con- 
fers power in the exercise of a wide discretion.*® A 
charter provision that roundsmen shall be selected 
from among patrolmen of the first grade, but rounds- 
men may be reduced to the grade .of patrolmen by 
the police commissioners, after trial on charges, 
authorizes the police commissioner to reduce a 
roundsman to patrolman after trial.°? Where a 
charter provides for a detective bureau and the 
appointment of roundsmen and detective sergeants 
who shall not be reduced in rank except in the 
manner provided by law for sergeants and other 
police officers, and there is no provision for the 
reduction of sergeants, but there is a provision for 
the reduction of roundsmen after a trial upon 
charges, detective sergeants may be reduced after 
trial upon charges."° A charter provision empower- 
ing the board of police commissioners to fix and 
assign the rank and duties of transferred members 
applies only to cases where a police officer, before 
the consolidation, had been acting with title and 
rank not authorized by the consolidation, and does 
not authorize the board to reduce the rank after 
consolidation.71_ Where a captain has been illegally 
reduced to the rank of patrolman and protested 
against the reduction, but served as patrolman, and 
began legal proceedings to procure his position as 
captain, his administratrix can recover his salary 
for the time he served, based on the pay of a police 
captain less the pay as a patrolman and less his dues 
to the police pension fund.”* Neglect of duty is 
a sufficient cause for reduction in rank,’* but not so 


J. L. 118, 20 A 831; Cunningham V. 
Huntington, 97 W. Va. 672, 125 SE 
810. 

[b] Specified grounds.—A statute 
forbidding the removal of a police 
officer except for incapacity, miscon- 
duct, nonresidence, or disobedience 
prohibits the transfer of an officer 
from the position of sergeant to the 


case. 
127, 202 P 377. 

65. 
Co. 25 
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department what he should do in the 
Hanchett v. Burbidge, 59 Utah 


Leary v. Moore, 4 Pa. Dist. & 


[a] The director of public safety 
has power to demote a policeman for 
just cause by giving notice, and the 
order becomes effective without a 


, De eae a Ee 
oman meta rd Se Liaise 


ie) 
as to conduct which is a mere technical violation 
of rules of the department and not pertaining to 
inefficiency, misconduct, or corruption in the per- 
formance of duty." 

Assignment or detail to duty. The assignment 
of an officer from one line of duty to another re- 
quired to be performed by an officer of his rank 
is not invalid.’® Where under a charter provision 
authorizing it a detective sergeant is assigned to do 
duty as desk sergeant, he must obey the rules of 
the police department, although the assignment is 
irregular, and a violation thereof renders him liable 
to such punishment as the charter and rules of the 
department permit.7* It has been said that a pa- 
trolman as a part of the police system may be de- 
tailed to perform any duty connected therewith.77 

Revocation of assignment. to office with increased 
pay. Where an officer has been temporarily as- 
signed to perform the duties of an office carrying 
with it an increase in pay, the revocation of the 
assignment can be made without having any charges 
preferred against him, such reassignment not con- 
stituting a reduction in rank.7® <A statute providing 
that those acting as detective sergeants on a certain 
date should not be reduced in rank or salary except 
in ease of removal as provided by law for members 
of the police force applies to those retained in that 
position until the act took effect.79 

Reduction in rank by abolition of office.8° Where 
an officer is reduced in rank as a result of the abali- 
tion of his office, it is no objection that he was not 
tried on charges, where the action was taken as 
an economy measure,*’ or to increase the efficiency 
of the force.*? 

Acquiescence in illegal transfer. A policeman 
holding office under a statute declaring that police- 
men shall hold: office for four years, and be subject 
to removal for cause only, who is, with his acqui- 
escence reduced to the position of turnkey, provided 
for by a statute which declares that turnkeys shall 


75. Peo. yv. Chicago, 
409; Gutheil v. Nelson, 86 N. J. vis 
110T “ME Waa 87 regs L. 691, 94 A 

: eManus v. wark 
L178, 6 A 882. picts’, St 
. eo. v, Greene, 91 App. Div. 58 
86 NYS 822 [aff 178'N. Y. 617 mem’ 
70 NE 1106 mem). i 
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226 Ill. A. 


Kinney vy. Nares, 125 Mi 
inferior position of patrolman for any | hearing. Leary v. Moore, 4 Pa. Dist. |211 NYS 714. isc. 435, 
cause other than those _ specified. Co. 25. : 78. Peo. v. Girvin, 227 N, Y. 392, 
Leary v. Orange, 59 N. J. L. 350, 35 66. O’Brien v. Cadogan, 220 Mass.|125 NE 587. And see Peo. v. Greene 
A 786. 578, 108 NE 363. , 


[c] De facto officer.——Under Ten- [a] 


87 App. Div. 421, 84 NYS 484 [aff 180 


ure of Office Act (P. L. [1899], p 27 
§ 3), providing that no officer or em- 
ployee in any police department shall 
be removed from office or employment 
except for just cause, and then only 
after written charges have been filed 
against him, and he has been tried, 
etc., a police officer could not be re- 
duced in rank, where such reduction 
operated as a reduction of his com- 
pensation without notice and an op- 
portunity to be heard, although he 
was ineligible to promotion to the 
rank from which he was reduced. 
Hansen v. Van Winkle, 76 N. J. L. 
443,°69 A 1011. 

{d] Power of civil service com- 
mission.—Under L. (1921) c¢ 13 the 
civil service commission has no 
power to order the chief of police and 
board of commissioners of a city to 
remove or reduce in rank a chief of 
detectives, the power of the commis- 
sion being limited to entertaining 
complaints from citizens, investiga- 
ting the conduct of police officials, 
compelling attendance of witnesses, 
making findings and conclusions, and 
recommending to the head of the 


Sufficiency.—An order reduc- 
ing a police sergeant to the rank of 
patrolman for the reason that there 
were too many sergeants, which gave 
time for a public hearing before it 
took effect, is sufficient as notice, 
under St. (1904) c¢ 314 §2. O’Brien v. 
Cadogan, 220 Mass. 578, 108 NE 363. 

[b] Time for notice.—The notice 
or reduction in rank of a police ser- 
geant must be given a reasonable 
time in advance. O’Brien vy. Cado- 
gan, 220 Mass. 578, 108 NE 363. 

67. See supra § 1343. 

68. Peo. v. Hogeboom, 185 App. 
Div. 777, 173 NYS 417. 

69. Peo. v. Greene, 99, App. Div. 
495, 90 NYS 8838. A 

70. Peo. v. Greene, 91 App. Div. 58, 
86 NYS 322 [aff 178 N. Y. 617 mem, 
70 NE 1106 mem]. 

71. Buschmaun v. New York City, 
85 Misc. 607, 72 NYS 127. 


72. Buschmaun v. New York, 
supra. 

73. Peo. v. Bingham, 129 App. Div. 
578, 114 NYS 110 faff 195 N. Y. 609 
mem, 89 NE 1110 mem]. 

74 jPeo. v. Kreinheder, 197 App. 


Div. 887, 189 NYS 767. 


N. Y. 504 mem, 72 NE 
infra note 79, ars het 6 


79. Sugden v. Partrid 
87, 66 NE 655, ah pub 

[a] Assignment for limited period. 
—A patrolman assigned to duty in 
the detective bureau for five days 
and continued in that position by re- 
spective assignment at the expira- 
tion of each five-day period, is not 
within the meaning of such statute 
since his appointment was , 


merely 
temporary and he ceased to become 
entitled to that position at the end 


of each five-day period. Peo 
Greene, 87 App. Div. 421, 84 NYS 494 


[aff 180 N. Y. 50 
aa 4 mem, 72 NE 1147 
80. See also infra § 1384, 


81. State v. Butte, 69 Mont é 
221 P 524; Gutheil v. Nelson, aN 
L.1,,91 A938 [aff SION. ,:1 6910 94 
A 1101]; Bergeron y,. Batchelor, 46 
R. I. 224, 124 A 291. But see Tierney 
v. Wynne, 209 App. Div. 401, 204 NYS 
sd ere: ce reasons for aboli- 
1on ot office of police lieuten 
a aca shown). pra 

: eBride v. Bayonn 
L. 398, 65 A 895. aN aie 
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be appointed for such time as the police commis- 


sioners shall determine, holds the 


only during the pleasure of the board; and subject 
to summary removal, where the board has failed to 
fix the term, even though the reduction constitutes 
a new appointment for a new office.** 
illegally transferred from one position to another 
in the police department cannot secure by mandamus 
his reinstatement to his former position where he 
has acquiesced in the transfer by accepting the 
salary of the office and has delayed institution of 


the proceedings unreasonably.** 


[§ 1384] (15) Reduction of Force or Abolition 
Subject to limitations that may be im- 
posed by statute or charter®® the office of a member 
of the police force may be abolished by the mu- 
nicipality,®* or the membership of the police depart- 
ment reduced for economic reasons.** The power 
to abolish the office of a member of the police force 


of Office. 


83. State v. Hawes, 177 Mo. 360, 
76 SW 658. 

84. ~Peo, v. (Chicago;: 210 Til. ~A. 
232; Peo. v. Chicago, 210°Tll. A. 230; 
Cunningham v. Huntington, 97 W. Va. 
672, 125 SE 810. 

85. See statutory and charter pro- 
visions; and Peo. v. Woods, 173 App. 
Div. 355, 159 NYS 300. 

Abolition of office generally see 
supra §§ 977-981. 

86. Ala.—Oldham v. Birmingham, 
102 Ala. 357, 14 S 793. 

Cal.—O’Neill v. Williams, 53 Cal. 
atlas 8 T.0e 

age eet pam v. Denver, 12 Colo. 
157s 20Pws2 

Tak cshite: v. State, 187 Ind, 441, 
119 NE 833. 
the ——Wagner y. Louisville, 117 SW 

La.—State v. Schumaker, 27 La. 
Ann. 332 

Mo.—State v. Kansas City Police 
Comrs., 80 Mo. A. 206 [aff 184 Mo. 
109, 71 SW 215, 88 SW 27]. 

Mont.—State v. Butte, 69 Mont. 232, 
221 P 524. 

Nebr.—Moores v. State, 4 Nebr. 
cones) 235, 93 NW 986. 

J.—McBride v. Bayonne, 74 N. 
Z. x. 398, 65 A 895; McCann v. New 
Brunswick, 73 NGG. La: 161, 62 A 191; 
Boylan v. "Newark Police ‘Comrs., 58 
INS Sele td bon 82 “AUT Sh 

Oh.—State v. Searcy, 11 Oh. Cir. Ct. 
N. Si25215'32 ‘Oh. Cir Ct...83; 

Okl.—Shawnee v.. Hewett, 37 Okl. 
125, 180 P 546; Shawnee v. Cotteral, 


37 Okl. 79, 130 P 548 


Or.—Venable v. Portland Police 
Comrs., 40 Or. 458, 67 P 203. 

.Utah.—Meissner v. Boyle, 20 Utah 
816, 58 P 1110. 

‘'Wis.—State v. Baxter, 171 Wis. 193, 
176 NW 770. 

“Periods of heavy depression in 
business resulting from whatever 
cause, if long continued, are fol- 
lowed by loss of population, and the 
tightening of private and public purse 
strings. The need for police protec- 
tion varies with these changing 
periods. Sometimes it is necessary to 
increase, at other times to decrease, 
the police force. This the city 
council has ample power to do_as 
public exigency may require. . The 
council may also change the plan of 
operation governing the police force. 
‘The office of chief of police is re- 
quired to be maintained. The sub- 
ordinate offices need not be. They 
are created to meet the needs of the 
city and may be abolished when the 
need for them, or any of them, 
ceases.” State v. Butte, 69 Mont. 232, 
236) 236, 221 P 524: 

87. Colo—lHudson v. Denver, 12 
Colo. 157, 20 P 329. 

Ind.—Shira v. State, 187 Ind. 441, 
119 NE 833. 

Ky.—Neumeyer v. Krakel, 110 Ky. 
624, 62 SW 518, 23 KyL 190. 

Mo.—State v. Kansas City Police 
Comrs., 80 Mo. A. 206 [aff 71 SW 


MUNICIPAL CORPORATIONS 


office of turnkey 


incumbent that 
a dismissal.?° 


An officer 


for cause,®! or 


apply where an 


215]. 

Mont.—State v. Butte: 69 Mont. 232, 
221 P 524; State v. Stodden, 58 Mont. 
116, 190 P 991, 

Nebr.—Moores v. State, 54 Nebr. 
486, 74 NW 823; Lincoln v. Yeomans, 
34 Nebr. 329, 51 NW 844. 

N. J.—Cahill v. West Hoboken, 90 
IN. «Dj ods.- 8985 $101 ACAies Rungelive 
est Hoboken, 88 N. J. L. sas 95 A 

N. Y.—Peo. v. Ham, 166 N. Hy vol 
60 NE 191; Lazenby v. Elmira Bd. of 
Police, 76 ‘App. Div. 171, 78 NYS 302. 

Or.—Venable v. Portland Police 
Comrs., 40 Or. 458, 67 P 203. 

{a] Lack of funds to pay salaries 
is a good ground for reducing the 
force. Lincoln v. Yeomans, 34 Nebr. 
329, 51 NW 844; Lazenby v. Elmira 
Bd. of Police, 76 App. Div: 171, 78 
NYS. 302. 

{b] Presumption and burden of 
proof.—(1) A resolution rescinding 
the appointment of extra patrolmen 
is presumably not violative of the 
Tenure of Office Act, where it states 
that the Peron is for reasons of 
economy. Runge v. West Hoboken, 
88 N. J. L. 301, OS A 972, (2) A per- 
son attacking such a resolution on 
the ground that its passage was not 
in the interest of municipal economy 
must prove his contention. Runge v. 
West Hoboken, supra; Buckley v. 
Guttenberg, 87-N. J. L. 434, 95 A 120. 

[ec] Power as between mayor and 
council. Rev. Codes § 3259 gives city 
councils power to manage the city’s 
affairs, levy and collect taxes, fix the 
compensation and prescribe the duties 
of city employees, and appropriate 
money for the city’s expenditures; 
and § 3287 requires all demands 
against a city to be submitted to the 
council for allowance and payment. 
It was held that, since the city 
council has sole power to determine 
the amount which shall be expended 
in carrying on the city government, 
it, and not the mayor, has power to 
relieve members of the police force 
from active duty in order to reduce 
the force. State v. Butte, 43 Mont. 
331, 117 P 604. 


88. Oldham v. Birmingham, 102 
Ala. 857, 14 S 793; O’Neill v. Wil- 
liams, 53 Cal. A. Le POOLE Ewe Si Uis 


Meissner _v. Boyle, 20° Utah 316, 58 
P 1110; Heath v. Salt Lake City, 16 
Utah 374, 52 P 602. 

89. O'Neill’ v. Williams, 53 Cal. A. 
SSeS S.0r "State v. Kansas City 
Police Comrs., 80 Mo. A. 206 [aff 71 
SW 215]; State v. Searcy, 11 Oh. Cir. 
Oty INSSSie bed vase Oh soiree Ct. 183 5 
State v. Bish, 12 OhNPNS 369; State 
vy. Baxter, 171 Wis. 193, 176 NW 1770. 

[a] Reduction of force during sus- 
pension of officer—Where the city 
charter empowered the council to fix 
the number of officers in the police 
department aceording to its judg- 
ment of the needs of the department, 
the adoption of an ordinance reduc- 
ing the number of corporals from 


charges and a hearing;®? nor do the veterans’ 


[43 C.J.] 803 


may be exercised by virtue of authority to create 
it;°° the power also exists where the municipal au- 
thorities have the authority to determine the num- 
ber of police officers.®® 
office and causing the chief of police to notify the 


A resolution abolishing the 


he was discharged is effectual as 


A dismissal by reasom of reduction 
of the force or abolition of the office does not vio- 
late a rule that no member shall be removed except 


a rule requiring presentation of 
acts 
office is abolished in good faith. 


While some authorities follow the rule that, in 
the absence of a statute governing the subject, the 
municipality, in the exercise of its power to reduce 
the membership of the police force, may use its 
discretion as to the selection of the men to be dis- 
missed, the effect of the civil service laws may 
be to require that the police officers dismissed by 


fourteen to seven, pending a cor- 
poral’s appeal from an erroneous 
order of suspension, and the appoint-. 
ment of others to the seven positions 
provided for by such - ordinance, 
created a vacancy in the position held 
by such corporal, notwithstanding 
reversal of order of suspension by 
the civil service commission. O’Neill 
v. Williams, 53 Cal. A. 1, 199 P 870. 

[b] Under the Greater New York 
Charter detailing the composition of 
the police force until otherwise pro- 
vided by the board of estimate and 
apportionment upon the recommen- 
dation of the mayor and the police 
commissioner, the office of a police 
surgeon could not be abolished by the 
spontaneous act of the commissioner 
or by the action of the board in re- 
fusing to make provision therefor. 
Peo, v. Woods, 173 App. Div. 355, 159 
NYS 300. 

90. Moores v. State, 4 Nebr. (Un- 
off.) 235, 983 NW 986. 

91. Ala.—Oldham vy. Birmingham, 
102 Ala. 357, 14 S 793. 

Cal.—O’Neill v. Williams, 53 Cal. A. 
1, 1990R; 8:70: 

N. J.—Cahill v. West Hoboken, 90 
N.S. 898) cod tA ares Runge / Vv. 
West Hoboken, 88 N. J. LE. 301, 95 A 
972; Boylan v. Newark Police Comrs. 3 
58 N. Ee 1333 827A. 78: 

N. Y.—Peo., v. Ham, 166 N. Y. 477, 
60 NE 191; Lazenby v. Elmira Bd. of 
Police, 76 ‘App. Div. 171, 78 NYS 302, 

Oh.—State v. Bish, 12 ‘OhNPNS 369. 

Utah.—Heath v. Salt Lake City, 16 
Utah 374, 52 P 602. 

Wis.—State v. Baxter, 171 Wis. 193, 
176 NW 770. 

92. Cal.—O’Neill v. Williams, 53 
CalMAy Ve1LI9t Py 870: 

Nebr.—Moores vy. State, 54 Nebr. 
486, 74 NW 823. 

Okl.—Shawnee v. Hewett, 37 Okl. 
125, 130 P 546; Shawnee v. Cotteral, 
37. Oki, 79, 130 P'548. 

Or.—Venable vy. Portland Police 
Comrs., 40 Or. 458, 67 P 208. 

Utah.—Heath v. Salt Lake City, 16 
Utah 374, 52 P 602. 

[a] Nature of right.—The right 
given to an officer by the statute to 
a hearing and an opportunity to de- 
fend is manifestly a right to’ vindi- 
cate himself from an unjust accusa- 
tion, and not a right to show that the 
revenues are sufficient to pay his 
salary, or that the public weal re- 
quires that his place be not abolished. 
peer on v. State, 54 Nebr. 486, 74 NW 


93. Peo. v. York, 53 App. Div. 429, 
65 NYS 1074 

94. Wagner v. Louisville, (Ky.) 
117 SW 283; State v. Searcy, 11 Oh.’ 
Cir. Ct. N. 8S. pairs. yOh.) Cir, Ctansse 

[a] For example, an ordinance re- 
ducing the police force of three hun- 
dred and four men to two hundred 
and ninety-four was complied with by 
the discharge of ten men. Subse- 
quently the circuit court held the 
ordinance void, and the dismissed 


804 [43 O.J.] 


reason of reduction of the force or abolition of the 
office be placed on the eligible list,°> and that the 
officers selected for yetirement be those last ap- 
On abolition of the office the right. to 


‘pointed. 
salary ceases.9* 


Motive; good faith. Although it has been held 
that the motive in exercising the power cannot be 
inquired into, it being enough that the power ex- 
ists,°® the weight of authority is to the effect that 
the exercise of the power must be in good faith,®® 
and consequently, that the power to reduce the force 
eannot be exercised for the purpose of creating a 
vacancy and the appointment of some other person.? 

[§ 1385] (16) Compensation’—(a) Right Thereto 
—aa. Of De Jure Officer—(aa) In General. 
the case of officers generally® the compensation of 
a police officer ordinarily is a matter of statute* or 
ordinanee,® and is incident to the office;® but it 
may also be a matter of contract.’ 


-men were reinstated. Thereafter the 
court of appeals held the ordinance 
valid, and ten other men were dis- 
charged. It was held that the city 
had discretionary power in the selec- 
tion of those to be dismissed, and the 
men dismissed the second time could 
not complain because of the reinstate- 
ment of the men first dismissed. 
sheener v. Louisville, (Ky.) 117 SW 

83. 

95. State v. Stodden, 58 Mont. 116, 
190 P 991; State v. Getchell, 51 Mont. 
323, 152 Pp 480; State v. Edwards, 40 


Mont. 320, 106 P 705; State v. ‘ed- 
wards, 40 Mont. 287, 106 P 695, 20 
AnnCas 239. 

96. State v. Stodden, 58 Mont. 116, 


190 P 991; State v. Getchell, 51 Mont. 
323, 152 P 480. 

[a] Removal from office created 
by council.—(1) Under an ordinance 
of the city of Butte, No. 826, adopted 
in 1908 in conformity with the 
Metropolitan Police Law, creating the 
office of city jailer and two assistant 
city jailers, the city council was with- 
out authority to remove an assistant 
jailer from his office and to place a 
patrolman in his stead, on the ground 
that his services were not required, 
although the patrolman called in to 
take the office was older in point of 
service. State v. Stodden, 58 Mont, 
116, 190 P 991. (2) A: different rule 
would apply if the offices were not 
created by the city, and the positions 
filled by assigning patrolmen from 
time to time to act as jailers. State 
v. Stodden, supra. 

{b] In New York it is provided 
that a veteran whose position has 
been abolished or become unnecessary 
shall be placed on an eligible list for 
any similar employment. Tierney v. 
Wynne, 209 App. Div. 401, 204 NYS 


836. 
97. See infra § 1390. 
98. Hudson vy. Denver, 12 Colo. 157, 


20 P 329 [dist State v. Schumaker, 


27 La. Ann. 3321; State v. Baxter, 171 
Wis. 193, 176 NW 770. 
99. Cal.—O’Neill v. Williams, 53 


Cal. AV 199 (PASO: 

Ind.—Shira v. State, 187 Ind. 441, 
119 NE 833. 

Mont.—State v. Stodden, 58 Mont. 
P63 L905 799i 

N. J.—Carroll v. Bayonne, (Sup.) 
128 A 234. 

N. Y.—Tierney v. ams. 209 App. 
Div. 401, 204 NYS 836 

[a] In construing | ordinantes en- 
acted under civil service police stat- 
utes, the courts will look to the facts 
and determine whether the ordinances 
or the acts of the board pursuant 
thereto effectuate the spirit and in- 
tent of the statute, or tend directly or 
indirectly to nullify it, and an ordi- 
nance having the latter effect will be 
held void. State v. Edwards, 40 


Mont. 320, 106 P 705; State v. Hd- 
wards, 40 Mont. 287, 106 P 695, 20 
AnnCas 239. 
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ment to such an office and the performance of its 
duties entitles one to the salary attached to the 
office,> and creates an implied contract on the part 
of the city to pay for the services.® 


According to 


other authorities, however, no promise to pay can 


pensation.14 


As in | suspended.'* 


The appoint- 
[b]}. When ordinance abolishing 
office immaterial—A defense in an 
action by mandamus for reinstate- 
ment of a policeman wrongfully dis- 
charged, resting wholly on an ordi- 
nance abolishing the office of detec- 
tive and special policeman four years 
before plaintiff was appointed, is im- 
material, since it cannot relate to the 
office in question. State v. Getchell, 
51 Mont. 3238, 152 P 480. 

Ly Peo. Ww. Bailey. 3 0nCaleean aes 
158 P 1036; Peo. v. Schumaker, 27 La. 
Ann. 332; State v. Butte, 69 Mont. 
232, 221 P 524; State v.. Getchell, 51 
Mont. 323, 152 P 480; State v. Duncan, 
49 Mont. 54, 140 P 95; State vy. HEd- 
wards, 40 Mont. 320, 106 P 705; State 
v. Edwards, 40 Mont. 287, 106 P 695, 
20 AnnCas 239: ee v. West Hobo- 
ken, 90 N. J. tee 398, 101 A 417. 

2. Right to rewards offered see 
Rewards [34 Cyc 1753 et seq]. 

3. See supra §§ 1138-1185. 

4. Iowa.—Mousseau v. Sioux City, 
113 Iowa 246, 84 NW 1027. 


Mass.—Riopel v. Worcester, 213 
Mass. 15, 99 NE 478. 

N. H.—Sampson vy. Rochester, 60 
N. H. hs 

N. Y.—Peo. v. New York Police 


Comrise Toe N.Seys 
653]. 

Va.—Mann v. Lynchburg, 129. Va. 
453, 106 SE 371. 

5. Riopel v. Worcester, 213 Mass. 
15, 99 NE 478; Mann v. Lynchburg; 
129 Va. 458, 106 SE 371. 

6. Bunch v. Macon, 29 Ga. A. 290, 
115 SH 40; Fitzsimmons v. Brooklyn, 
102, N. ¥.5386, 7. NE .787, 65 AmR 
835; Peo. v. French, 91 N. Y. 265 [rev 
24 Hun 263]; Mann v. Lynchburg, 
129 Va. 453, 106 SE 371. 

7. Riopel v. Worcester, 213 Mass. 
15, 99 NE 478. 

8. N. H.—Baker v. Nashua, 77 N. 
H. 347, 91 A 872; Baker v. Barry, 77 
N. H. 198, 90 A 180. 

Oh.—Youngstown v. Youngstown 
First Nat. Bank, 106 Oh. St. 563, 140 
NE 176. 

Ok. Pe aety eh sas Ne v. Haynes, 116 
Okl. 227, 244 P : 

Tex.—San Agonis v. Beck, (Civ. 
A.) 101 SW 263 [writ of error dism 
100 Tex. 589, 102 SW 403]. 

Wis.—State v. Kotecki, 155 Wis, 66, 
144. NW 200. 

[a] Salary not fixed at time re- 
quired by charter.—A police officer 
was entitled to his salary, although 
it was not fixed at the time when the 


38 [rev 12> Hun 


charter required the fixing of annual | 


salaries. State v. Kotecki, 155 Wis. 
66, 144 NW 200. 

Ib] Effect of claim of officers in- 
valialy removed.—The right of police 
officers who were validly appointed 
and performed the duties of the office 
to compensation is not affected by 
the right to compensation of other de 
jure officers who were invalidly re- 
moved. Baker v. Nashua, 77: N.,H. 
847, 91 A 872; Baker v. Barry, 77 N. 


[§ 1386] (bb) During Period of Suspension. 
cept as otherwise provided by law,'? as in the case 
of other officers!? a policeman is entitled to his sal- 
ary for the time during which he was unlawfully 
Hence, where a police officer is sus- 
pended for a given number of days each week by 
a tribunal having no power so to do, another 
tribunal having that power, the attempted suspen- 
sion is a nullity, and he is entitled to his salary , 


‘Wash. 202, 67 P 


be implied where no salary or compensation is at- 
tached,?° or where the statute provides that a police- 
man shall receive such salary as may be voted 
by the town, and the town has not voted any com- 


Hx- 


H. 198, 90 A 180. 

[c] Irregularities in appointment. 
—Mere irregularities in proceedings 
by which a policeman was appointed 
cannot be taken advantage of by the 
city to defeat his right to recover 
salary. Paris v. Cabiness, 44 Tex. 
Civ. A. 587, 98 SW 925. 

9g. Youngstown Vv. Youngstown 
First Nat. Bank, 106 Oh. St. 563, 140 
NE. 176; San Antonio v. Beck, (Tex. 
Civ. A.) 101 SW 263 [writ of error 
dism 100 Tex. 589, 102 SW 403]. 

[a] Employment under statutory 
authorization.—The word ‘employed,’ 
as used in Gen. Code § 4373, author- 
izing the mayor in an emergency to 
appoint additional patrolmen, who 
shall be employed only for the time 
for which the emergency exists, 
clearly implies the reciprocal duty 
and obligation on the part of the city 
to compensate such emergency patrol- 
men, Youngstown v. Youngstown 
First Nat. Bank, 106 Oh. St. 563, 140 
NE 176. 

10. Mousseau v. Sioux City, 113 
Iowa 246, 84 NW 1027; Riopel. v. 
Worcester, 213 Mass. 15, 99 NE 478. 

11. Sampson v. Rochester, 60 N. 
H. 477. See Galvin v. St. Paul, 58 
Minn. 475, 59 NW 1102 (holding that 
an action to recover the salary of a 
policeman does not lie until the 
council has fixed the amount thereof 
as required by statute). 

12. See constitutional, statutory, 
charter, and municipal provisions. 

[a] Salary accrued prior to stat- 
ute.—L. Ex. Sess. (1919) ¢c 11 § 2, 
providing that ‘no action can be 
maintained by members of the police 
department of cities for unpaid 
salary, except for service actually 
rendered and if suspended or placed 
on the eligible list, then only for the 
days the member of the police de- 
partment reports for duty,” did not 
affect the right of a policeman to 
recover salary which had accrued 
prior to enactment of such statute for 
the period of time he was unlawfully 


suspended. Sullivan v. Butte, 65 
Mont. 495, 211 P 301. 

13. See supra § 1140.. 

+14 Cal.—Nightingale y. Williams, 
70. Cal, A. 424, 233 P 807. 


Ill.— Bullis v.. Chicago, 2385 Ill.. 472, 
85 NE 614. 

Ky.—Louisville v. Corley, 80 SW 
203, 25 KyL. 2174. 
- La.—Aucoin v. New Orleans Police 
Bd., 1 La. A. (Orleans) 262. 

Mich.—Newberry v. Smith, 157 
Mich, 181, 121 NW 746. 

N. J.—Jardot v. Rahway, (Sup.) 127 
A 799. 

Okl.—Oklahoma City v. Haynes, 116 
Okl. 227, 244 P 20. 

Or r.—Reising v.. Portland, 57, sOr 
295, 111_P 377, AnnCas1912D 895. 

Pa.—Williams vy. Uniontown Bor- 
ough, 24 Pa. Dist. 703, 43 Pa. Co. 108. 

ee sae eee v. Spokane, 27 
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for the period during which he was unlawfully 
suspended ;!° and where a municipal board by its 
rule makes suspension a joint: matter between itself 
and the chief of police, suspension of a policeman 
by the board alone pending the hearing of charges 
of misconduct is void, and he is entitled to his 
salary from the date of the suspension to the date 
of the order of removal.'® A policeman suspended 
pending the trial of charges, on acquittal thereof 
is entitled to compensation for the period of sus- 
pension.'7 The right of a policeman, suspended 
without pay pending the trial of charges, to his 
salary during the period of suspension, where he 
is not convicted of the charges preferred, is ex- 
pressly recognized by some statutes;!8 where con- 
viction follows the suspension the officer forfeits 
his pay.’® A suspension pending charges which 
result in a dismissal does not of itself carry a 
forfeiture of salary during the period of suspen- 
sion, where forfeiture or suspension of pay is among 
the penalties which may be imposed by the trial 
board on conviction, where the determination of 
the trial board merely provides for dismissal.?° 


MUNICIPAL CORPORATIONS 


[43 C.J.] 805 


the police department and has the power to sus- 
pend with or without pay, the question whether 
the suspension of a police officer was complete, or 
whether it merely deprived him temporarily of his 
right to officiate as an officer pending an investi- 
gation into his conduct, without depriving him of 
his compensation during such time, is one of inten- 
tion.?+ 

Emoluments for other services. Where a police- 
man is entitled to salary during suspension, no de- 
ductions can be made for any wages which he may 
have earned in other employment.?2 One who has 
been rightfully suspended from office cannot re- 
cover for service which he did not and had not 
the right to render,?* although he has been rein- 
stated.*4 ¥ 

Suspension creating vacancy. The fact that the 
cause of suspension was subsequently declared in- 
sufficient does not entitle a policeman to salary 
during the period of suspension, where he was sus- 
pended by one having, for sufficient cause, the 
power so to do, and the charter speaks of the sus- 
pension as creating a vacancy and provides how 


Intent as governing factor. 
the mayor is vested with complete 


15." Louisville v. Corley, 80 SW 
203, 25 KyL 2174; Oklahoma City v. 
Haynes, 116 Okl. 227, 244 P 20, 21 
[quot Cyc]. 

16. Oklahoma City 
supra; Bringgold_ v. 
Wash. 202, 67 P 612. 

17. Newberry v. Smith, 157 Mich. 
381, 121 NW 746; Reising v. Portland, 
67 Or, 295, 111 P 377, AnnCas1912D 
895. See» Petersen y. Oakland Civ. 
Serv. Bd., 67 Cal. A. 70, 227 P 238 
[motion to recall remittitur den 68 
Cal. A. 752, 230 P 196] (holding that, 
on reinstatement of a policeman, part 
of the decision of the civil service 


v. Haynes, 
Spokane, 27 


. board withholding a portion of salary 


for the time he was employed by 
others during the period of suspen- 
sion was null and void, determina- 
tion as to whether he was entitled to 
double salary being a question of law 
to be presented to, and decided by, 
the court in any action instituted by 
the policeman to recover salary tor 
the full period of suspension) 

[a] Officer reduced because of an- 
other offense.—Detroit City Charter § 
662 provides that the police commis- 
sioner shall have power for cause 
assigned, and on public hearing and 
notice, to remove and suspend from 
office or for a definite time deprive of 
pay any member of the force, and 
§ 680 requires the commissioner to 
eertify to the comptroller all pay 
rolls, ete. It was held that while un- 
der such sections he may prefer 
charges against officers, and may 
withhold their pay during suspension, 
he cannot do so except for cause as- 
signed after hearing on notice and a 
determination of the guilt of the offi- 
eer charged; but where a_ police 
officer was suspended and thereafter 
acquitted of the charge against him on 
trial by jury, whereupon the commis- 
sioner restored him to office, but re- 
duced him to the rank of patrolman 
for another offense, he was entitled 
to his salary during his suspension. 
Newberry v. Smith, 157 Mich, 181, 121 
NW 746. ; 

18. See statutory provisions; and 
Peo. v.. Woods, 218 N. Y. 124, 112 NE 
Oil: 

fa] Death of policeman during 
suspension.—Under Greater New 
York Charter (lL. [1901] c¢ 466) § 292, 
providing that the police commis- 
sioner shall have power to suspend 
without pay pending the trial of 
charges any member of the police 
force, and that, if any member so 
suspended shall not be convicted by 


_ the commissioner of the charges pre- 


ferred, be shall be entitled to full pay 


It seems that, where 


suspension over 


from the date of suspension, a police- 
man who on the preferment of a 
criminal charge against him was sus- 
pended without pay, and who after 
indictment requested and obtained a 
postponement of the hearing on the 
charges pending before the police 
commissioner until the determination 
of the criminal charge, and on his 
second trial, but before the jury was 
selected, died, and who, during his 
Suspension, did not engage in any 
other occupation and was required to 
report to the station house daily, was 
entitled to compensation from the 
date of his suspension to the date of 
his death, his request that his trial 
be postponed not being his own act, 
but the act of the commissioner, and 
his death during suspension. not pre- 
cluding his legal representative from 
recovering the salary payable if he 
had lived. *Peo. v. Woods, 218 N. Y. 
124, 112 NE 915. 

19. Peo. v.. Woods, supra; Halpin 
v. New York, 54 Misc..128, 105 NYS 
520 [app dism 146 App. Div. 881 mem, 
130 NYS 1113 mem]. 

[a] Effect of limit on forfeiture of 
pay as punishment.—Where a police 
captain in the city of New York was, 
under Greater New York Charter (L, 
[1901] p 124 c 466) § 292, suspende 
without pay, and on trial of the 
charges convicted and sentenced to 
a fine of thirty days’ pay, he is not 
entitled to pay during the suspen- 
sion; and § 3802, giving the police 
commissioner power. to punish by 
suspension without pay, and provid- 
ing that no more than thirty days’ 
pay shall be forfeited for any offense, 
does not affect the power conferred 
by § 292 to suspend without pay 
pending the trial charges. Halpin v. 
New York, 54 Misc. 128, 105 NYS 520 
{app dism 146 App. Div. 881 mem, 
130 NYS 1113 mem]. 

20. Aucoin v. New Orleans Police 
Bd., 1 La. A. (Orleans) 262; Koester 
v. Philadelphia, 46 Pa. Super. 110. 

21. Rees v. Minneapolis,.105 Minn. 
246, 117 NW 4382. 


that vacancy shall be filled.?° 


his conduct. Rees v. Minneapolis, 
supra. 

{b] Suspension held not complete. 
—Where, although the efficiency of a 
policeman had been challenged and 
the facts required investigation, he 
was not called upon to deliver the 
insignia of his office and his name 
was not stricken from the pay roll 
and no definite time was contem- 
plated during which his retirement 
from duty should continue and the 
mayor informed him that if, on in- 
vestigation, it appeared that he was 
blameless, then he should be re- 
stored to his duties, a finding was 
warranted that it was the intention 
merely to deprive him of his right to 
act aS a policeman pending the_ in- 
vestigation of his conduct, without 
depriving him of. his compensation 
during such time, and that the sus- 
pension was not intended. to be 
complete and without. salary. Rees 
v. Minneapolis, 105 Minn. 246, 117 
NW 432. 

22. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614 [rev 138 Ill. A. 297]; Rees 
v. Minneapolis, 105 Minn. 246, 117 
NW 4382; Jardot v.. Rahway, (N. J. 
Sup.) 127 A 799. See Petersen v. 
Oakland Civ. Serv. Bd., 67 Cal. A. 70, 
227 P 238 [motion to recall remittitur 
den 68 Cal, A. 752, 230 P 196 (cited 
supra note 17)]. 

23. Cal.—Nichols v. 
(A.) 247 P 614. 

Mich.—Hawkins vy. Bay City, 149 
Mich. 268, 112 NW 997. 

Mo.—Westberg v. Kansas City, 64 
Mo. 493, 

N. H.—Shannon v. Portsmouth, 54 
N. _H. 183. 

Ont.—Chapman v. Brantford, 25 Ont 
WN 223 [app dism 25 OntWN 569]. 

[a] Showing right to office.—A 
police officer suspended from duty 
and out of possession of the office and 
performing no duties thereof cannot 
enforce the payment of his salary 
until his right to the office has been 
adjudicated in an appropriate action 
to which the person in possession: is 


Sunderland, 


{a] Matters affecting question.—|a party. Humburg vy. San Jose Police, 


(1) The faet that a policeman took 
other temporary employment during 
his suSpension pending an investiga- 
tion of his conduct has a bearing on 
the question whether his suspension 
was intended’ to be with or without 
pay, but is not conclusive. Rees _ v. 
Minneapolis, 105 Minn. 246, 117 NW 
432. (2) A rule of the police de- 
partment with reference to a for- 
feiture of pay for absence from duty 
has no reference to a policeman sus- 
pended pending an investigation of 


etc., Comrs., 27 Cal. A. 6, 148 P 802. 
24. Nightingale v.. Williams, 70 
Cal. A. 424, 233 P 807; Hawkins. v. 
Bay City, 149 Mich. 268, 112 NW 997; 
Shannon v. Portsmouth, 54 N. H. 183. 
25. Steubenville v. Culp, 38 Oh. St. 
18, 48 AmR 417 (where it was said 
that if the office is vacant it becomes, 
as to the suspended person, for the 
time being, as though it did not exist, 
and as to the public the person ap- 
pointed to fill such vacancy is the 
sole incumbent). . 


806 [48 C.J.j 

[§ 1387] (cc) During Period of Removal.*° As 
in the case of other officers?’ the weight of au- 
thority apparently supports the rule that a police- 
man who has been unlawfully removed is entitled 
to the salary of his office from the time of such 
removal until his reinstatement.?® Where a police 
officer is discharged without cause by one having 
no authority to do so, the effort to discharge is a 
nullity, and he is entitled to the salary accruing 
after such attempted discharge.*® His right to com- 
pensation during such period is unaffected by the 
fact that he performed no services,*° unless a statu- 
tory or charter provision requires the application 
of a different rule;*! it is enough that he stood 
ready,** or offered to perform them,** alhnousn that 
is not In all cases considered necessary.** Where 
police officers wrongfully removed successfully 
prosecuted mandamus to compel their reinstate- 
ment, the fact that they made no effort in such 
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proceedings to recover their salary for the time 
intervening between their removal and reinstate- 
ment does not preclude a subsequent suit to re- 
cover such compensation.*® 

Emoluments for other services. As in the case 
of mere suspension®® in some jurisdictions no de- 
duction can be made for what he earned or might 
have earned in another’ employment, compensa- 
tion being not a matter of contract but of man- 
date,?7 although a different rule prevails in some 
jurisdictions.*® 

Interim payment to de facto officer. As in the 
ease of other officers®® in some jurisdictions it is 
held that the payment of salary to a de facto 
occupant of the office is a valid defense to an 
action for salary brought by a policeman after 
his wrongful removal,*® although he has _ subse- 
quently been reinstated ;4 but in others such pay- 


26. Right as affected by Fy Sbabea? 
ence in removal see infra § 1393. 


27. See supra § 1144. 

28. Cal.—Sweetnam v. Los An- 
canes “heh Comrs., 56 Cal. A. 644, 

ae 

Ga.—Macon y. Bunch, 156 Ga. 27, 
118 SE 769. 

Ill.— Bullis v. Chicago, 235 Ill. 472, 
85 NE 614. 

Mass.—French v. Lawrence, 190 


Mass. 230, 76 NE 730. 

Mo.—State v. Walbridge, 
194, 54 SW 447. 

Mont. —Bailey v. Edwards, 47 Mont. 
Spa 133 P 1095. 

H.—Baker v. Nashua, 77 N. H. 

347, KOA 872: 

N. J.—Jardot v. Rahway, (Sup.) 


127 A 799. 
Y.—Peo. v. Waldo, 162 App. 
92 Oh. 


Din. 345, 147 NYS 848. 

Oh.—Cleveland v. Luttner, 

St. 493, 111 NE 280, AnnCasi917D 1134. 

Pa.—Doverspike v. Magee, 51 Pa. 
Super. 525. 

Utah.—Everill v. Swan, 20 Utah 56, 
57 P 716. 

{a] Beinstatement impossible.—If 
the removal was illegal, and the offi- 
cer’s term has expired, so that he 
cannot be reinstated, the courts 
should simply give judgment for the 
salary accruing from the date of re- 
moval to the end of his term. State 
v. Walbridge, 153 Mo. 194, 54 SW 447. 

Necessity for reinstatement see in- 
fra text and notes ag 50. 

29. Sweetnam v. Los. Angeles 
Police Comrs., 56 Cal. A. 644, 206 P 
102; Macon v. Bunch, 156 Ga. 27, 118 
SE 769 [aff 29 Ga. A. 290, 115 SE 
40]; Houston y. Estes, 35 Tex, Civ. A. 
99, 719 SW 848; Cawthon v. Houston, 
31 Tex. Civ. A. Riis 71 SW 329. 

{a] For example, when a police 
officer is discharged by one having no 
power of removal, the power being 
vested in a police board, and the 
charter requires an appeal only from 
such board, the officer is not required 
to take an appeal as a condition pre- 


153 Mo. 


cedent to an action against the city 
to recover his salary for the unex- 
pired term. Cawthon v. Houston, 31 
Tex. Civ. A. 1, 71 SW 329. 

30. Ga.—Macon v. Bunch, 156 Ga. 
2%, 118 SE 769 [aff 29 Ga. A, 290, 115 
SE 40]. 

Ill.— Bullis v. Chicago, 235 Ill. 472, 
85 NE 614 [rev 138 Ill. A. 297]. 

Mo.—State v. Walbridge, 153 Mo. 
194, 54 SW 447. 

Mont.—Peterson v. Butte, 44 Mont. 
401, 120 P 488, 484, AnnCas1913B 538 
[cit Cyc]. 

N. H.—Baker v. Nashua, 77 N. H. 
Sle 91 A 872, 

Y.—Peo. v. New York Police 
Cesks. 114 N. Y. 245, 21 NE 421; 
Peo. v. Waldo, 162 App. Div. 345, 147 
NYS 848. 

Tex.—Houston v. Estes, 35 Tex. 
Civ. A. 99, 79 SW 848; Cawthon v. 
Houston, 31 Tex. Civ. A. sa 71 SW 329. 


Utah.—Everill v. Swan, 20 Utah 56, 
57 P 716 f 

See Doverspike Vv. Magee, 51 Pa. 
Super. 525; Gallagher v. Porter, 24 
Pa... Dist, 649 (both cases holding 
valid an appropriation to pay a po- 
liceman during the period of his ze- 
moval). 

[a] Period between reinstatement 
and resumption of duties.—An _ in- 
spector of police who is reinstated is 
entitled to the salary attached to the 
position from the date of the order 
of reinstatement to the date of the 
resumption of his duties as inspector. 
Cross v. New York City, 123 App. Div. 
917, 107 NYS 942. 


31. See statutory and charter pro- 
visions, 
[a] Thus under the charter of an 


act providing that police officers ‘for 
the time engaged in active service” 
shall be paid, etc., a police officer who 
is improperly removed, and after- 
ward reinstated, is not entitled to 
compensation pending reinstatement. 
Wilkinson v, Saginaw, 111 Mich. 585, 
70 NW 142 [foll Hawkins v. Bay City, 
149 Mich. 268, 112 NW 997]. 


[b] Provisions not requiring 
change of rule—(1) L. Ex. Sess. 
(1919) c 11, providing that no police- 


man can recover salary except for 
Services actually rendered, does not 
apply where plaintiff was unlawfully 
removed and prevented from render- 
ing service, and was later restored by 
mandamus in view of the maxim of 
Rev. Codes (1921) § 8746, that no one 
can take advantage of his own wrong. 
Sweeney v. Butte, 64 Mont. 230, 208 
P 943. (2) Where plaintiff was re- 
moved from the office of patrolman, 
without charges being preferred and 
a hearing thereon, in violation of 
Rev. Codes (1921) § 5099, and later 
restored by mandamus, L. Ex. Sess. 
(1919) ¢ 11 § 2, providing that, where 
a policeman is suspended or placed 
on the eligible list, he can only re- 
cover salary for the days he reports 
for duty, does not apply. Sweeney v. 
Butte, supra. (38) Under a city ordi- 


nance providing for compensation of, 


police officers ‘‘serving as patrolmen” 
at one hundred dollars per month, the 
word “serving” did not require actual 
rendition of services during the con- 
tinuance of the term, as a condition 
to drawing of salary, being equivalent 
to the phrase ‘‘for services as patrol- 

men.’ Peterson v. Butte, 44 Mont. 
401, 120 P 488, AnnCas1913B 538. 

32. Macon 'v. Bunch, 156 Ga. 27, 
118 SH 769 [aff 29 Ga. A. 290, 115 
SE 40]. 

33. French vy. Lawrence, 190 Mass. 
230, 76 NE 730; Paris v. Cabiness, 44 
Tex. Civ. A. 587, 98 SW 925. 

{a] Sufficiency of offer.—Plaintiff 
was appointed policeman by defen- 
Gunt city council, and qualified, and 
his name appeared on the pay roll at 
a fixed salary, and he was paid for 
three months. The charter made the 


city marshall ex officio chief of police, 
and on his discharging plaintiff, 
plaintiff ‘protested and tendered his 
further services, but his name was 
stricken from the pay roll. It was 
held that the city had ratified the ac- 
tion of the marshal, nq, having 
knowledge of plaintiff's discharge, it 
was not essential that he should 
notify it in any other manner that he 
was ready to proceed: in the perform- 
ance of his duties, or demand pay- 
ment. Paris v. Cabiness, 44 Tex. Civ. 
A. 587,98 SW 925. 

34. State v. Walbridge, 153 Mo. 
194, 54 SW 447; Everill v. Swan, 20 
tah 56,75.7 Pe. 

35. Peterson v. Butte, 
401, 120 P 483, AnnCas1913B 538. 

Sy See supra § 1386. 

37. 
472, 85 NE 614 [rev 138 Ill. A. 297]. 

Mo.—State v. Walbridge, 153 Mo. 
Bia 54 SW 447. 


. J.—Jardot v. Rahway, (Sup.) 
127 A 799. 
N. Y.—Fitzsimmons v. Brooklyn, 


102 N. Y. 586, 7 NE 787, 55 AmR 835. 
Tex.—Houston Vv. Estes, 35 Tex. 
Civ. A. 99, 79 SW 848; Cawthon~v. 
Houston, 31 Tex. Civ. A. 1, 71 SW 329. 
Utah.—Everill v. Swan, 20 Utah 56, 
57 P. 716. 

See Gallagher v. Porter, 24 Pa, 
Dist. 649 . (holding valid an appros 
priation to pay a policeman during 
the period of his removal). 

[a] Allowance of amount earned 
by Rye an v. Chicago, 197 


Till. 

38. Leadville v. Bishop, 14 Colo. A 
517, 61 P 58; Denver v. Burnett, $ 
Colo. A. 531, 49 P 378; Cleveland v. 
Luttner, 92 ‘Oh. St. 493, 111 NE 280, 
AnnCasi917D 1134. 

39. See supra §§ 1138, 1182. 

40. Coe v. Dothan, (Ala. A.) 94 8 
186; State v. Hulley, 197 Ind. 547, 137 
NE 177. 

41. Harding v. Des Moines, 193 
Iowa 885, 188 NW 135; Grant v. New 
York, hak App. Div. 160, 97 NYS 685. 

fa] Applicability of rule as to 
veterans.—(1) Where, upon complaint 
of the chief of police, two policemen, 
who were! Civil War veterans, were 
discharged by the civil service com- 
missioners, and upon appeal were re- 
instated, the city could not be held 
liable for their salaries during the 
Suspension period, on the ground that 


the act was ah evasion of. the prefer-. 


ence statutes (Code Suppl. [1913] §§ 
1056a15, 1056a16, 1056a32b), the dis- 
charge having been based wholly on 
incompetency, and the reinstatement 
having resulted from a finding on ap- 
peal that incompeteney had not been 
shown. Harding v. Des Moines, 193 
Iowa 885, 188 NW 185. (2) They 
could not recover their salaries on the 
ground that impossibility of identify- 
ing their successors in office pre- 
vented recovery from such succes- 
sors. Harding v. Des Moines, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


44 Mont. 


Ill.—Bullis v. Chicago, 235 Ill. 


§§ 1387-1390] 


ment is no defense.*? 

Necessity for determination of right to office.*? 
Some courts follow the rule that an action against 
a city by a police officer who has been displaced, 
to recover the salary of the office, cannot be main- 
tained while the office is occupied by an officer 
de faeto until the right to the office has been ju- 
dicially determined in a proper proceeding;** and 
this rule applies where, after the removal, the full 
complement of officers authorized by law ‘has been 
appointed ;*° but the rule does not apply where 
no one was specially appointed in place of the right- 
ful officer,#® where the full complement of officers 
was not appointed,*” or where the salary was not 
paid in good faith to the de facto officer.48 

Necessity for reinstatement. While the general 
rule seems to be that a police officer who claims 
to have been illegally removed from his office by 
a tribunal having jurisdiction cannot maintain an 
action for salary alleged to have accrued after such 
dismissal, while such dismissal remains in foree,*® 
it has been held that, where a duly appointed police 
officer was ready to perform services and they were 
refused, he has a cause of action to recover his 
compensation.2° 

[§ 1388] (dd) While Absent from Duty. As in 
the case of other officers®! a police officer comes 
within the general rule that a public officer has a 
prima facie right to the salary of his office,>? al- 
though physically disabled from performing his 
duties ;°* he can be deprived of his compensation 
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in such case only by a valid removal,°+ unless 
there is a law or regulation authorizing the dis- 
continuance of the compensation during the dis- 
ability.°> Under statutory authority to make all 
needful regulations for the efficiency of the police 
force, the city may provide that an officer absent 
from duty without leave shall forfeit all pay dur- 
ing the time of such absenee,°® except when sick 
and so certified by a physician;®? and in addi- 
tion fines and forfeitures may be established for 
absence or neglect of duty.’ Under statutory au- 
thority to make all needful regulations for the 
efficiency of the police force, no deduction can be 
made by the city from the salary of an officer 
whose absence from duty was made necessary by 
a disability incurred in the performance of his 
duty.°® A police officer prevented from perform- 
ing his duties by imprisonment on a criminal charge 
is not deemed to have abandoned his office so as 
to forfeit his salary thereto so long as he has not 
been removed, particularly where he was acquitted 
of the criminal charge.® 

[§ 1389] (ee) While Holding Over. As in the 
case of other officers®? a policeman cannot continue 
to draw compensation from the city as an officer 
holding over after the expiration of his term, where, 
after holding over a while, his successor is elected 
and he is informed that he will not be paid for 
further services, although he SEC without 
authority, to render services.%3 

[§ 1390] (ff) After Abolition of Office. ite in the 


42. Cleveland y. Luttner, 92 Oh. St. 
493, 111 NE 280, ‘AnnCas1917D 1134; 
Everill v. Swan, 20 Utah 56, OT 2 T16: 
And see Jardot v. Rahway, GNF 
Sup.) 127 A 799 (holding that the 
question was not raised by the plead- 


ings). 
43. See generally supra § 1139. 
44. Macon v. Bunch, 156 Ga. 27, 


118 SE 769 [aff 29 Ga. A. 290, 115 SE 


40]; Wagner v Louisville, (Ky.) 117 
SW 283; Selby v. Portland, 14 Or. 243, 
12 P 377, 58 AmR 307. 

45. Kammerer y. Louisville, 142 


Ky. 848, 135 SW 411; Dolan v. Louis- 
ville, 142 Ky. 818, 135 SW 272; Waeg- 
ue v. Louisville, (Ky.) 117 SW 

46. Macon v. Bunch, 156 Ga, 27, 
118 SH 769 [aff 29 Ga. A. 290, 115 
SE 40]; Chicago v. Luthardt, 191 Ill. 
5L6, 61 ‘NE 410; Finneran v. ‘Burling- 
ton, 89--Vt. 1, 93 A ‘254; Seifen \y- 
Racine, 129 Wis. 343, 109 NW 72. 

[a] For: instance (1) where the 
wrongful removal of an officer is 
based on the proceedings of the city 
council, and an appropriation made 
for the payment of his salary does 
not appear to have been paid ta a 
de facto officer holding the office and 
performing the duties, the officer 
removed may recover the same from 
the city. Chicago v. Luthardt, 191 
Ill. 516, 61 NE 410 (holding that the 
chief clerk of the detective bureau is 
an officer within: the rule). (2) Evi- 
dence, in an action by a policeman to 
recover his salary of sixty-five dol- 
lars a month during his illegal re- 
moval, that policemen were appointed 
at a salary of fifty-five dollars a 
month, none of whom were assigned 
to the duties which had devolved on 
him, but that one of the policemen 
theretofore in the service was as- 
signed to perform such duties, furn- 
ishes no basis for the claim that an- 
other performed the duties of his 
office, and that an officer de facto 
received the emoluments thereof. 
Seifen v. Racine, 129 Wis. 3438, 109 
NW 72. 

47. Macon v. Bunch, 156 Ga. 27, 
118 SE 769 [aff 29 Ga. A, 290, 115 
SE 40]; Kammerer vy. Louisville, 142 
Ky. 848, 135 SW 411; Louisville v. 
Ross, 138 Ky. 764, 129 Sw 101; Rowell 
v. Battle Creek, 169 Mich. 19, 135 


NW 79, AnnCasi913D 1204. 

48. Macon y. Bunch, 156 Ga. 27, 
118 SE 769 [aff 29 Ga. A. 290, 115 
SE 40]. 
epee. Ga.—Queen y. Atlanta, 59 Ga. 

fil.—Gersch v. Chicago, 192 Il. A. 
mle Chicago v. Campbell, 118 Ill. A. 


Ky.—Robinson v. Louisville, 3 Kyl 
444,11 Ky. Op. 365. 

Mont.— Peterson v. Butte, 44 Mont. 

he 120 P 488, AnnCas1913B 588. 

J.—Van Sant v. Atlantic City, 68 
N. Ny. L. 449, 538 A 701; Hoboken v. 
Gear, 27 N. Aid L, 265. 

[a] Failure to take appeal.—A 
policeman, duly elected by the police 
commissioners of the city of Louis- 
ville, who is dismissed by the mayor, 
has a right to appeal to the commis- 
sioners from such dismissal; but 
where he fails to exercise such right, 
he cannot maintain an action against 
the city for his salary after dismissal 
by alleging his willingness to perform 
the duties of his office. Robinson v. 
Seep ee 3 KyL 444, 11 Ky. Op. 


tb] Refiling of charges after suit 
brought.—Where plaintiff did not sue 
for salary as a patrolman during his 
suspension on charges until after the 
proceedings on the charges had been 
quashed and he had been reinstated, 
his action was not premature because 
after his suit was brought the same 
and other charges were refiled against 
him. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614. 

50. French v. Lawrence, 190 Mass. 
230, 76 NE 730 (where the court said 
that plaintiff, from anything disclosed 
by the declaration, was rightfully in 
possession and exercising the func- 
tions of his office, and no material 
averment is found on which defen- 
dant, relying upon Phillips v. Boston, 
150 Mass. 491, 23 NE 202, can base an 
argument that if plaintiff has been 
suspended unlawfully or removed be- 
fore he commenced the present action 
he must be restored to his office by 
appropriate legal proceedings before 
it can be maintained). 


51. See supra § 1138 et seq. 

52. See supra §§ 1138, 1181. 

53. Frederick v. Peoria, 203 Ill. A. 
486; Cavanee v. Milan, 99 Mo. A, 


672, 72 SW 408; Wilkes-Barre v. 
Meyers, 113 Pa:'395, 6 A 110: 

[a] Effect of understanding to 
contrary.—A policeman in the service 
of the city with a distinct under- 
standing that he shall not be paid for 
time he is not on duty cannot recover 
compensation for time he is relieved 
from actual duty by reason of sick- 


pas Cox v. Oil City; 157 Pa. 613, 27 

54. Peo. v. French, 91 N. Y. 265; 
Wilkes-Barre v. Meyers, 113 Pa. 395, 
6 A 110. 

55. Roberts v. Orange, (N. J.) 133 
A 418, 

56. Peo. v. New (York Police 


Comrs., 27 Hun €N. Y.) 261; Williams 
v. Harrisburg, 4 Dauph. Co. (Pa.) 47. 

57. Wilkes-Barre v. Meyers, 113 
Pa. 395, 6 A 110; Craighead v. Phila- 
delphia, 5 Pa. Dist. 310. 

58. Malcolm y. Boston, 173 Mass. 
312, 538 NE 812. 

59. Peo. v. French, 91 N. Y. 265. 

[a] Evidence held sufficient to 
show disability contracted in service. 
—Under the act of April 11, 1853, re- 
lating to the police department of 
New York City, allowing the mayor 
to relieve policemen for any period 
they may be absent from duty with- 
out permission, except when absent 
from diseases contracted in the public 
service, and in such cases they shall 
receive their full pay, where it ap- 
pears that a member of the police 
department who had been absent 
from duty on account of sickness had 
been previously exposed to severe 
weather and had been found sick 
while on his post, such evidence is 
sufficient to sustain a finding that the 
sickness was incurred in the dis- 
charge of his duty, entitling him to 
the portion of the salary accruing 
during his absence. Santa Minto v. 
New York, 3 H. D. Smith (N. Y.) 


384. 

60. Bunch y. Macon, 29 Ga. A. 290, 
oe 40 [aff 156 Ga. 27, 118 SE 

61. Peo. v. New York . Police 
Com@rs:,, L144 9N: 7¥. 245.7 21 NE 421; 
Péo. v. New York Police Comrs,, 27 
Hun (N. Y.) 261. 

62. See supra § 1145. 

63. Beverly v. Hattiesburg, 83 


Miss. 342, 35 S 876. 
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ease of other officers®* on the lawful abolition of the 
office of policeman, the salary incident thereto de- 
termines forthwith.® 

[§ 1391] (gg) Constable Fees and Extra Compen- 
sation.°° As a general rule a salaried policeman 
may not claim for himself the statutory fees al- 
lowed for constable services,*’ but in some juris- 
dictions it is held that he is entitled to fees pay- 
able out of the county or state treasury for services 
in state cases.°® A salaried policeman cannot re- 
tain a statutory fee for the performance of an 
official duty where it is required to be paid into 
_the city treasury by an ordinance®® or statute.7° 
Where police department rules provided that extra 
compensation should not be allowed to policemen 
for extra services, except upon bills approved by 
the marshal or police commissioners, a policeman 
is not entitled to compensation for services ren- 
dered under warrants for killing unlicensed dogs, 
issued by the mayor, the bill for such services not 
being approved by the marshal or police commis- 
sion, and there being no statute requiring the pay- 
ment for serving such warrants.” 

[§ 1392] (hh) Reimbursement for Expenditures. 
As in the case of other officers,72 in the absence 
of prohibitive charter provisions, a municipality has 
the power to reimburse a police officer for ex- 
penses and attorney’s fees incurred in the defense 


64. See. supra § 1146. 

65. Oldham v. Birmingham, 102 
Ala. 357, 14 S 793; Meissner v. Boyle, 
20 Utah 31651758. oP 21105 leath) » Vv. 
ent Lake City, GreU Geers (es ue, ee 


[a] Provision inhibiting the 
diminution of a salary of a police of- 


the municipality. 
supra. 


$°Pa., Dist:, 92% 
County, 

69. 
(Mass.) 78. 
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(8) For right to fees prior 
to statute see Taylor Borough vy. 
Central Pennsylvania Tel., 
Swisher v. Franklin 
5 Pa. sDist. “2:09: 

Worcester y. Walker, 


j 


of an action for false imprisonment, it appearing 
that the officer was acting in good faith in the 
exercise of his official duties.7* Under a con-— 
stitutional provision forbidding a gift by cities,’ - 
a statute authorizing the payment of a certain po- 
lice officer’s expenses in successfully defending him- 
self in criminal actions is invalid.7° The provision 
of a city charter that any policeman injured while 
in the performance of his duty shall be entitled 
to recover expenditures for medical treatment, does 
not entitle a.policeman to surgical expenses in- 
curred after the provision was adopted for treat- 
ment of an injury received before such adoption."® 

An employee of a private corporation, whose 
wages are paid by it, but who by ordinance is 
clothed with the usual powers of a police officer 
and made subject to all rules, regulations, and ordi- 
nances governing city police, is not a member of 
the police force, whose dependent family is en- 
titled to the benefit of an ordinance providing that 
every member of the police force who is killed in 
the discharge of his duty shall be buried at the 
expense of the city." 

[§ 1393] (ii) Waiver as to Compensation. As in 
the case of officers generally’® a policeman may 
waive, by his silence and acquiescence in his dis- 
missal or removal from office, his right to the salary 
incident ‘thereto.”® He may also waive by his 


Com.) V..sJones, 78. See supra § 1173. 
79. Ky.—Kammerer y. Louisville, 
142 Ky. 848, 185 SW 411 
Mass. —Phillips Vv. Boston, 150 
Mass. 491, 23 NE 202. 
Minn.— Byrnes v. St. Paul, 78 Minn. 
205, 80 NW 959, 79 AmSR 384. 


N. H.—Gibbs v. Manchester, 73 N. 


ete Co: 


9 Gray 


ficer during the term of his office 70. See statutory provisions; and| H. 265, 61 A 128. 
does not entitle an officer to salary] State v. Oshkosh, 166 Wis. 391, 166 N. Y.—Healey v. Partridge, 75 App: 
after the office is abolished to the}| NW 87. Div. 511, 78 NYS 392. See Hadley 
end of the year to which he was ap- 71.) Quinn iv. “Badger, TN. Eh, 119) |v. Albany, 33 N. Y. 6038, 88 AmD 412 
pointed. Oldham y. Birmingham, 102] 88 A 1.000. (dictum). 
Ala. 357, 14 S 793. 72. See supra §§ 1153-1156. See Rowell v. Battle Creek, 169 
66. Generally see supra §§ 1150- 73. Moorhead v. Murphy, 94 Minn.}| Mich. 19, 135 NW 79, AnnCas1913D 
1152. 123, 102 NW 219, 110 AmSR 345, 68] 1204 (where the question of acquies- 
67. Delaware v. Mathews, 13 Oh,|] LRA 400. cence in a wrongful discharge was 
CIEE CUNY 4S.-nos8on soa Ob Cir: wet 74 See constitutional provisions. | held a question for the jury). 
408 [aff 82 Oh. St. 423 mem, 92. NE 75. Schieffelin v. Henry, 123 Misc. [a] Thus an appointive police of- 
1119 mem]; Johnson v. State, 94] 792, 206 NYS 172 [aff 212 App. Div.| ficer unlawfully dismissed by one 
Tenn. 499, 29 SW 963. 808 mem, 207 NYS 914 mem, 215]having no authority and prevented 
.68. Ruell v. Alpena, 108 Mich. 290,] App. Div. 706 mem, 212 NYS 914{]from rendering any service, who has 
66 NW .49; White v. Manistee County,| mem (aff 242 N. Y. 581 mem, 152 NE | made no complaint to the mayor or 
105 Mich. 608, 68 NW 653. 436 mem) ]. the city council, has not attempted to 
[a] In Pennsyivania (1) the act [a] Construction of statute.—L.} secure a reinstatement, but who has 


of July 14, 1897 (Po... p, 266) for- 
bids a policeman to charge or accept 
any fee or other compensation in ad- 
dition to his salary for any service 
performed by him pertaining to his 
office. (2) This statute repeals Act 
of April 4, 1837 e@ 21 § 25, providing 
that policemen in the borough of 
Pottsville shall receive the same 
fees as the constables of’ the bor- 
ough are entitled to by law. Weaver 
v. Schuylkill County, 17 Pa. Super. 
327. (3) This act does not prohibit 
compensation for services not per- 
taining to his office or not forming 
part of his official duty,-such as serv- 
ice of Subpcenas (Aliquippa Borough 
Vel etal, 21 Pan Dist Viuliaey iComi iy. 
McCafferty, 20 Pa. Dist. 29; Com, v. 
Jones, 14 Pa. Dist. 350; Com. v. Lloyd, 
9 Kulp 25), (4) or attending as ua 
witness (Templeton y. Williams, 39 
Pa. Super. 272; Aliquippa Borough v. 
Hall, supra; Com. v. Lloyd, supra), 
(5) or executing a commitment (Com. 
v. McCafferty, 20 Pa. Dist. 29; Com. 
v. Jones, 14 Pa. Dist. 350). (6) He 
is not entitled to fees for making an 
arrest. Templeton v. Williams, su- 
pra; Aliquippa Borough vy. Hall, su- 
pra; Com. v. McCafferty, supra; Com. 
v. Jones, supra. (7) The mileage 
allowed by the statute does not 
mean that he should receive mileage 
for an official duty performed within 


(1923) e 758, authorizing payment of 
a police officer’s expenses in success- 
fully defending himself in a criminal 
action, even if constitutional, was not 
broad enough to cover expenses in- 
curred by him in defending a charge 
of perjury before the grand jury, 
since he was acting as an individual, 
and not a police officer. Schieffelin 
v. Henry, 123 Misc. 792, 206 NYS 
172 [aff 212 App. Div. 808 mem, 207 
NYS 914 mem, 215 App. Div. 706 
mem, 212 NYS 914 mem (aff 242 
N.Y. 581 mem, 152 NE 4386 mem)]. 

76. Holmberg v. Oakland, 55 Cal. 
A. A270, 2038) P. 167. 

[a] Injury aggravated after adop- 
tion of provision.—A policeman can- 
not recover surgical expenditures for 
treatment of an injury received by 
him before the charter provision al- 
lowing such expenditures was 
adopted, even though he continued to 
perform his duties and the injury 
was thereby aggravated after the 
adoption of the charter provision so 
as to render the operation necessary 
if such aggravation would have been 
caused by any. walking, and did 
not arise peculiarly out of the per- 
formance of his duty. Holmberg 
Vv.) Oaklands 5) j/Cal. As!) 27 03) 203h aie 


167. 
Zipperer v. Savannah, 128 Ga. 
$f. 


77. 
135, 57 SH 


apparently acquiesced in the dismis- 
sal, cannot recover of the munici- 
pality the’ compensation incident to 
the office during the period in which 
he has performed no service, since he 
must be deemed to have yoluntarily 
abandoned or relinquished his office, 
or, as it is sometimes expressed, to 
have “resigned by implication.” 
Byrnes v. St. Paul, 78 Minn. 205, 80 
INIW) v5.95 0 0.9. AmSR. 384. 

[b] Asquiescence in acceptance of 
resignation.— Where a city’s police 
officer waived all right to hearing on 
charges of drunkenness preferred 
against him, and acquiesced in all 
that was done by the board of alder- 
men at a meeting when it accepted 
his resignation»as requested by him, 
he was not entitled to recover for 
services subsequent to the date of 
the resignation. Ladd v. Newbury- 
port, 232 Mass. 570, 122 NE 874. 

[c] Instructions.—An instruction, 
in a discharged policeman’s action, 
for wages, that the city claimed that 
plaintiff acquiesced in his dismissal 


and abandoned the place, and that 
“acquiescence’’ means in effect the 
giving up or “abandonment” of his 


claim for compensation, was proper 
and sufficient, where the litigants 
treated the terms quoted as being 
interconvertible. Sclawr v. St. Paul, 
1382 Minn, 238, 156 NW 283, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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acquiescence his right to salary during a period of 
But a police officer removed by the 
mayor alone, where the charter provides that it 
cannot be done by him except with the concurrence 
of the council, does not, by merely surrendering the 
insignia of his office and other public property, 
waive his right to compertsation,*t and where police 
officers, on being wrongfully removed, immediately 
instituted proceedings to overturn such removal, and 
prosecuted the same promptly to judgment, de- 
claring the removal void, there was no acquiescence 
in such removal, interrupting the right to salary.*? 

[§. 1894] bb. Of De Facto Officers. While, under 
the general rule,** it is usually held that a police- 
man who is merely a de facto officer is not entitled 


suspenston.*®° 


gs0. Nightingale v. Williams, 70 
Cal.y A, 424, 233). P, 807%. 

81. Galvin v. St. Paul, 58 Minn. 
475, 59 NW 1102. 

82. Peterson v. Butte, 44 Mont. 
401, 120 P 488, AnnCas1913B 538. 

83. See supra § 1138. 

84 Ark.—Stephens v. Campbell, 


67 Ark. 484, 55 SW 856. 
Del.—Foster v. Wilmington, 13 Del. 


415, 32 A 348. : 
Me.—Ducharme v. Biddeford, 110 
Me. 6, 85 A 157; Andrews v. Port- 
land, 79 Me, 484, 10 A 458, 10 AmSR 
280. 
Minn.—oO’Brien v. St. Paul, 72 
Minn. 256, 75 NW_ 375. 


Mo.—Schulte v. Jefferson, (A.) 2738 
SW 170. 

N. Y.—Nichols v. MacLean, 101 N. 
Y. 526, 3 NE 347, 54 AmR 730. 

{a] Illustrations.—(1) Thus, when 
illegaly appointed, a policeman is not 
entitled to a salary attached to the 


office. Foster v. Wilmington, 13 Del. 
415, 32.A 348; O’Brien: v.. St. Paul, 
72) Minn. 2564.76 NW .375.*% (2) One 


whose appointment as policeman is 
invalid because of his ineligibility 
cannot collect his salary as police- 
man for a period during which he 
was not actually in the office and 
was performing none of its duties. 


Yorks v. St. Paul, 62 Minn. 250, 64 
NW 565. 
85. McArt v. Belleville, 97 N. J. 


Ty, 396, 117 A. 595; Hansen -v; “Van 
Winkle, 76 N. J. lu. 448, 69 A 1011. 

86. State v. Kotecki, 155 Wis. 66, 
144 NW 200. 

[a] Duties performed after at- 
tempted resignation.—A police officer, 
whose resignation the board of com- 
missioners refused to accept and 
who continued to perform the duties 
of the office, being a de facto officer 
from the time his resignation was 


filed, was entitled to his salary. 
State v. Kotecki, 155 Wis. 66, 144 
NW 200. 

S7. See supra § 1157: 


88. Power to fix see infra § 1396. 
g9. I11].—Belleville v. Flemming, 9 


THSRAL 326: 

Md.—Baltimore v. Davis, 120 Md. 
403, 87 A 690. 

Mass.—Riopel v. Worcester, 213 
Mass. 15, 99 NE 478. ; 

Mich.—Ruell v. Alpena, 108 Mich. 
290, 66 NW 49. 

Mo.—Laughlin v. Joplin, 161 Mo. 
A. 161, 167, 142 SW 786 [quot Cyc]. 

Ne) Y= Peowlve EPrench, 291 Nii Yi. 
265 [rev 24 Hun 263]; Peo. v. New 
York Police Comrs.,. 75:-N. Y. 38 
[rev 12 Hun 653]. 

Tex.—Cawthorn y. Houston, 81 Tex. 


CivowA. 11,11 Swe 329. 
[a] Detailed to perform special 
duty.—(1) Under the ordinances 


which provide a less rate of compen- 
sation for policemen who are ae- 
tailed by the mayor or chief of po- 
lice for special duty than is pro- 
vided for those who perform post or 
patrol duty, a policeman who, during 
the whole term of employment, was 
detailed by the mayor to serve at the 
court of sessions, is not entitled to 
be paid as patrolman, although he 
did patrol duty a part of every Sun- 


to serve at fires. Mincho v. New 
York, 17 N. Y. Super. 47. (2) A per- 
son appointed as a policeman to per- 
form certain special duties, claimed, 
under certain acts of the legislature 
and ordinances of the city of New 
York, a salary of six hundred dol- 
lars per annum for the whole term 
of his services. It was held that as 
a policeman detailed on special duty, 
he was only entitled under the ordi- 
nance passed Aug. 18, 1851, as 
amended by the ordinance passed 
Nov. 14, 1851, to be compensated for 
his services at the rate of five hun- 
dred dollars per annum, but that un- 
der the ordinance of Sept. 13, 1853, 
he was entitled to be so compensated 
from ‘Jan. 1, 1853, at the rate’ of six 
hundred dollars per annum. Walling 
v. New York, 11 N. Y: Super. 310. 

{b] Illegal discharge before expi- 
ration of term.—Where a policeman 
appointed at a salary of seventy- 
five dollars or eighty-five dollars per 
month, according to the detail of 
the work, was illegally discharged 
before the expiration of his term of 
service and was not thereafter per- 
mitted to perform any of the duties 
of his office, he was only entitled 
to recover at the rate of seventy- 
five dollars per month for the unex- 
pired term. Cawthon v. Houston, 
31 Tex. Civ. cA. 1, TLoSWw 329: 

{c] Salary on reéntering service. 
—Under an ordinance of a city pro- 
viding that the policeman shall re- 
ceive sixty-five dollars per month 
for the first six months’ . services, 
and, when a policeman has been in 
the service for six months, he shall 
receive seventy dollars per month for 
the next six months, and, when he 
has been in the employment of the 
city for more than one year as a 
policeman, he shall receive seventy- 
five dollars per month, one who has 
been a police officer for more than a 
year prior to the adoption of the or- 
dinance, and who thereafter reénters 
the service, is not entitled to com- 
pensation at seventy-five dollars per 
month, and the mere fact that the 
city gave such compensation to an- 
other policeman who had served for 
more than a year prior to the adop- 
tion of the ordinance does not create 
a contract entitling the former po- 
liceman to such additional compensa- 
tion. Laughlin v. Joplin, 161 Mo. 
A. 161, 142 SW 786. 

{d] Sergeants detailed to desk 
duty.—Acts (1912) ec 847, approved 
April 15, 1912, reénacting Code Pub. 
Loe. L. art 4 § 745, and providing 
that sergeants of police in Balti- 
more shall receive twenty-two dollars 


per week, repeals by implication 
Acts (1912) c 508, approved April 
8, 1912, providing that police ser- 


geants detailed for desk duty shall 
be paid thirty dollars per week: Bal- 
timore v. Davis, 120 Md. 408, 87 A 
690. . 

[e] ‘According to time actually 
employed.—(1) Where the city pro- 
vides for the appointment of special 
policemen by the board of police 
commissioners, who are to receive 
only the compensation allowed by 


dav, and occasionally was called out!the board, a special policeman, by 


to the compensation attached to the office,’ in-some 
jurisdictions the right to compensation of: a- de 
facto policeman who has performed the duties. of 
the office has been upheld,*® especially where there 
is no de jure officer claiming it.8¢ 

[§ 1395] (b) Amount—aa. In General. 
case of other officers,*’ when the amount of a police 
officer’s compensation has been fixed by legal au- 
thority,** that is the compensation, no more and 
no less, that he is entitled to receive.*® 
pensation does not depend upon the amount or value 
of the services performed.®° 

[§ 1396] bb. Power To Fix. 
when the compensation of a police officer is not 
fixed by the legislature,®? the power so to do may 


As in the 


The com- 


As in other eases, 


accepting such appointment, becomes 
subject to the custom of the board to 
assign him to duty for but a portion 
of the time and to pay him the same 
compensation paid to regular police- 
men for the time he is actually em- 


ployed. Peo. v. Robbins, 109 App. 
Div. 387, 95 NYS. 901. (2) Under 
Rev. L. c 102, as amended by St. 


(1907) ¢ 240, providing that the term 
of a police officer or constable ap- 
pointed to kill unlicensed dogs was 
for one year or until his successor 
was qualified, and that his pay 
should be the same wages per diem 
during the term of his employment 
as were paid to the police officers of 
the city, a city officer was entitled 
to recover for such services only. for 
the time during which he was ac- 
tually employed. O’Neill_ v. Wor-: 
eater County, 210 Mass, 374, 96 NB 

{f{] Effect of adoption of charter, 
—(1) In March, 1903, the council! of 
the city of San Antonio fixed. the 
salaries of the officers and employees 
of the police department. Subse- 
quently the city charter, providing 
that all ordinances of the city “now 
in force, not contrary to the provi- 
sions” thereof, ‘shall continue in 
force until repealed,” was adopted. 
It was held that, as there was noth- 
ing. in the charter contrary tothe 
ordinance fixing the salaries, the 
salaries as-fixed would remain: in 
force until changed by the council. 
San Antonio vy. Beck, (Civ. A‘)’ 164 
SW 263 [writ of error dism 100 
Tex. 589, 102 SW 403]. (2) The ef- 
fect of the provision of a charter fix- 
ing the salaries of the officers in 
the police department at the amount 
then paid to the officers holding such 
offices was to abrogate the provision 
of a prior statute regulating the sala- 
ries of members of the metropolitan 
police department, which provided 
that, whenever the currency of the 
United States should attain a par 
value in gold, the salaries therein 
fixed should be reduced twenty per 
cent and an officer in holding office 
after the currency of the United 
States attained a par value in gold 
was entitled to the same salary. as 
he was entitled to before. Peo. y. 


sae TT Ne .Y.1 34%) aff 2% Hun 
fe] Reserve officer.—One who was 


never appointed or served as a regu- 
lar policeman was not entitled to 
compensation as such, even if: the 
ordinance establishing a reserve po- 
lice force’ under which he was ap- 
pointed was invalid, since an. in+ 
valid appointment to one office: would 
not be a valid appointment to an- 


other. Riopel  v. Worcester, 213 
Mass. 15, 99 NE 478. : j 
[h] Recovery on quantum meruit. 


—A police officer cannot recover for 
service on quantum meruit, espe- 
cially in the absence of evidence of 
the value: thereof, Riopel v. Wor- 
eester, 213 Mass. 15, 99 NE 478. 

90. Mann y. Lynchburg, 129 Va. 
453, 106 SEH 3871. 

91. See supra §§ 1158, 1159. 

92. Stack v. Brooklyn, 150 N.Y. 
335, 44 NE 1030. - 
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be, and-generally is, delegated by it to the com- 
mon ¢ouncil,** or to a particular board or officer.?* 
But charter provisions authorizing police commis- 
sioners to fix salaries for patrolmen, and to enact 
by-laws, ordinances, rules, and regulations for their 
government, do not give them power to divide 
patrolmen into two or more distinct grades, with 
different salaries attached to each grade.®° Under 
a charter provision authorizing the submission of 
any ordinance to voters, an ordinance fixing the 
compensation of policemen may be submitted, al- 
though the charter also provides that except as 
therein otherwise provided the council shall fix the 
salary of employees.®® 

[§ 1397] cc. Change during Term of Office—(aa) 
In General. As in the case of officers generally,** 
in the absence of constitutional prohibition, the 
legislature may change, or authorize a municipality 
to change, the salary or compensation of a police- 
man while in office.9*® And even an existing con- 
stitutional prohibition against changing the salary 
of any municipal officer®® or public officer’ during 
his term of office applies only to officers having fixed 
terms, and not to a policeman removable at 
pleasure by the board of police commissioners.? Nor 
does a statutory prohibition against changing the 
salary of an officer or employee of a city during 
his term of office apply to a policeman not hold- 
ing’ office for a fixed term, but holding during good: 
‘behavior.® 

{§ 1398] (bb) Enforcing Right To Increase. 


{a] Applicability to park police.— 
L, (1894) c 741, fixing the pay of 


To 
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posed ordinances, 
permits the council to submit re- 


F§§ 1396-1400. 


compel a municipal civil service commissioner to 
certify an appointment and promotion in pursu- 
ance of law, so as to entitle the relator to in- 
creased compensation, mandamus will lie at the 
instance of a police officer;* but not when the 
officer’s appointment is merely temporary, which 
does not constitute a promotion.® 

[§ 1399] (cc) Temporary Assignments. The 
temporary assignment of a police officer to the 
duties of a higher rank’ does not entitle him to 
the pay of that rank,® nor on the other hand does 
such assignment deprive him of the right to the 
salary to which his rank entitles him.? When 
so provided by statute, however, a special assign- 
ment carries with it increased compensation.?° 

[§ 1400] dd. Waiver as to Amount. As in other 
cases™ one appointed as a reserve officer,!? or as a 
probationary policeman,'? who has been paid for the 
services rendered by him and has given a receipt 
therefor, cannot recover the difference between what 
he receives and the salary of a regular policeman. 
A policeman, employed by the year'* or removable 
at pleasure,‘> may, by continuing in the service 
and accepting his salary as reduced, be estopped 
after his discharge to question the validity of the 
reduction. But where the law, and not the 
commissioners, grades a police officer as to his com- 
pensation, such officer does not, by receiving com- 
pensation attached to the lower grade, estop him- 
self to claim the difference,!® but he cannot recover 


§ 127 of which] 118, 114 NYS 707; Peo. v. Bingham, 


members of the police force in cities, 
does not apply to “park police” ap- 
pointed by the park commissioners 
in New York City, under Consol. Act 
§\690, authorizing the appointment 
of park police, such statute being a 
general statute and referring, only 
to the force appointed by police com- 
missioners. Peo. v. Albany Police 
Comrs., 108 N. Y¥., 475, 15 NE 692; 
Mahon v. New York, 29 Misc. Hep aN 
60 NYS 541 [aff 52 App. Div. 631, 
65 NYS 1139]. 

93. Ky.—Neumeyer v. Krakel, 110 
Ky. 624, 62 SW 518, 23 KyL 190. 

Mich. —-Ruell v. Alpena, 108 Mich. 
290, 66 NW 49. 

Minn.—Galvin v. St. Paul, 58 Minn. 
475, 59 NW 1102. 

N. H—Gibbs  v. 
N. H. 265, 61 A128. 

N. Y¥.—Shanley v. 
Hun 396.. 


Manchester, 73 
Brooklyn, 30 


Ont.—Matter of: Prince, 25 U. C. 
QI Bs. Awe: 
94. Smith v. Lowell, 190 Mass. 


; Flanagan v. Kansas 
City, ; Pollard Auto Co. 
v. Nashua, 80ON, HL 233, 116 A136; 
Baker v. ‘Nashua, 77 N. H. 349, 91 
A 874; Gooch ‘v. Exeter, 70 N..H. 
413, 48 A 1100, 85 AmSR 637; Peo. 
Vv. ‘Albany Police Comrs., 108 ining 
475, 15 NE’ 692; Peo. v. Robbins, 109, 
App. Div. 387, 95 NYS_901. 

[a] Power to fix does not warrant 
denial of compensation.—A city or- 
dinance providing that the compen- 
sation of police officers shall be fixed 
by the mayor does not warrant the 
aldermen, the mayor not concurring, 
in denying to police officers lawfully 
holding their offices any compensa- 
tion whatever. Murphy v. Webster, 


181 Mass. 482. : 

95. Peo. v. Albany Police Comrs., 
108 N. Y¥. 475, 15 NE 692. 

96. Webb v. Dorlac, 75 Colo, 49, 
224 P 220. 

[a] Validity of repealing ordi- 


nance:—Under Colorado Springs Char- 
ter art 15° §§ 120-128, requiring, re- 
spectively, “general or special’ and 
“eeneral elections” for certain pro- 


pealing ordinances to general elec- 
tion, a repealing ordinance, sub- 
mitted by the council at a ‘special 
election, was ineffective to repeal an 
ordinance adopted by electoral vote 
fixing the salaries of policemen, 
§ 1380, allowing submission of any 
ordinance to vote at general or spe- 
cial election, being a general provi- 
sion restricted to emergency ordi- 
nances other than repealing. Webb 
v. Dorlac, 75 Colo. 49, 224 P 220. 


97. See supra §§ 1163-1171. 
98. ngam v. Brooklyn, 98 N. 
Y. 585, 50 AmR 705. 


99. ‘See supra § 1163. 

1. See Officers [29 Cye 1427.] 

2. Lexington vy. Rennick, 105 Ky. 
779, 49 SW 787, 50 SW 1106, 20 KyL 
1609, 1924; Russell v. Williamsport, 
9 Pa: Cowl29. 

3. Sullivan v. Bridgeport, 81 Conn. 


660, 71 A 906; Contra State v. 
Painesville, 13 Oh. Cie Ce Nis 
577, 132) (Oh (Cir) (Ct 1234 8 Stage live 
Coughlin, 12 OhNPNS 419; State v. 
Bish, 12 OhNPNS 369. 

4 Toole vy. Ogden, 39 Misc. 581, 


80 NYS 584. 

[a] Error in certificate of officer’s 
record.—A refusal of civil service 
commissioners to certify the promo- 
tion of a police officer on a pay roll 
because of an alleged error in the 
certificate of the captain’s record, 
which error if it had not occurred 
would have reduced his rating be- 
low that required for promotion, is 
not justified where the officer is not 
charged with any fraud in the mat- 
ter, and the evidence does not show 
that the error had any effect in caus- 
ing his promotion. Toole v. Ogden, 
39 Misc. 581, 80 NYS 584. 

5. (Péo.-v, Knox; 57,/App, Div. 155) 
68 NYS 267. 

6 Enforcement of a Sa to in- 
crease see supra § 13898 

» See supra § 1338. 

8 McDevitt v. Jersey City, 77 


Ni Wid. Ma BB OL AS? Lika erence 
N. J. L. 600, 76 A 1118]; Leonard 
Vi Pagan, TOF UNA .t Tot 431i n6On ren 


980; Peo. v. Bingham, 130 App. Div. 


130. App.. Div. 112, 184. NYS . 702 
[aff 196 N. Y. 519 mem, 89 NE 1109 
mem]. : 

[a] Right to extra pay.—The as- 


signment of a police officer to the 
duties of a higher rank does not en- 
title him, in the absence of a legal 
contract or statute, to extra pay for 
the increased responsibility and duty 
resulting. McDevitt v. Jersey City, 
Cl — No Se Ee OTS OTL GAS MEAG La fiek7 9 
N. J. L. 600, 76 A-1118]. 

9. Kinney v. Nares, 125 Misc. 435, 
211 NYS 714 (under civil service 
rules, a police, patrolman, temporarily 
directed to perform the duties of 
chief of police, is entitled to his 
salary aS patrolman, regardless of 
the fact that in the performance of 
his duties he by mistake signed as 
“Acting Chief of Police’’). 

10. Barlow v. Craig, 122 Misc. 
518, 204 NYS 245 [aff .209 App. Div. 
89, 204 NYS 451]. 


11. See supra § 1173. 

12. Riopel Vv. Worcester, 213 
Mass. 15, 99 NE 478. 

13. Riordan vy. Chicago, 124 M11. 
SNe) ARISEN 

14. Galveston v. Murphy, 1 Tex. 
PACOIMA. Noe Cast 732 (where the 


monthly salary of a policeman em- 
ployed by the year is reduced by 
resolution, such policeman may, by 
continuing in the service and draw- 
ing and receipting for the sum as 
reduced each month, until the end 
of the term, waive the right to ques- 
tion such reduction). 

15. Lexington v, Rennick, 105 Ky. 
779, 49 SW 787, 50 SW 1106, 20 Kyl 
1609, 1924 (where a police officer, 
who is removable by the board of 
police commissioners at pleasure, ac- 
cepts without objection his salary as 
reduced by ordinance, he is estopped 
after his discharge to question the 
validity of the reduction). 

16. Peo. v. New York § Police 
Comrs.,. 75 N. Y:i88-frev 12 Hun 
653]; O’Connor vi iNew York. 1-78 
App. Div. 550, 165 NYS 625 [aft 224 
N. Y. 644 mem, 121 NE 881 mem]; 
Meehan y. Brooklyn, 13 NYS 563. 

[a] Claiming salary in futuro. 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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more than the difference.17 Where a police officer 
is madé to understand by his superiors that he 
will be discharged for failure to comply with an 
order of reduction, the signing of the pay roll does 
not under such circumstances constitute a waiver 
of the right to claim full compensation.'®’ It has 
been held that a city by regularly paying a police 
officer as his salary a certain amount of compensa- 
tion less the legal deduction for the pension fund is 
estopped to deny that such was proper amount.?® 

[§ 1401] (c) Payment**-—-aa. Fund Therefor, A 
statute authorizing the police commission of a eity 
to appoint such officers as it deems necessary and 
to fix their compensation by necessary implication 
makes it the duty of the city council to. provide 
the money necessary for that purpose.*? Where a 
policeman’s salary is fixed by law, it is. no de- 
fense to an action for compensation that no ap- 
' propriation has been made to pay it,*? particularly 
where it does not appear that the city is not in 
funds appropriated for police purposes sufficient to 
pay plaintiff’s demand.** It is no defense to a 
policeman’s demand for his compensation against 
funds of the police appropriation still unexpended 
that the appropriation was only ealculated for the 
force then existing, that claimant and others were 
afterward appointed in addition, and that if these 
are paid the fund will not hold out the year for 
the old men.2* And the fact that the comptroller 
may have no funds in the treasury subject to the 
requisition of the police board will not excuse its 
refusal to draw a requisition for an officer’s sal- 
ary. It is for the comptroller to interpose such 
an objection, upon an application to him.”° 

[§ 1402] bb. Proceedings To Enforce**—(aa) 
Mandamus.”* As in the case of other officers,” so 
long as a police officer holds title to office, and 


One entitled to rank as sergeant does , Se 
not, by receiving and receipting for | 875. 
salary as patrolman, estop himself 23. 
from claiming his salary in_ fu- [a] 
turo as a sergeant after compelling 


See case 


his recognition as such. Peo. v.| apportionment ¢ } 
Greene, 95 App. Div. 397, 88 NYS| Bridgeport to appropriate sufficient 
601. : : funds to pay 

{b] Where a petitioner is entitled | patrolmen, 


under the Civil Service Act to the 
position and compensation of a first- 


class patrolman as classified pursu-|for_ that 
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rna, 45 Tex. Civ. A. 341, 99 SW 


infra this note. 

How funds to be made avail- 
able-—The refusal of the board of 
and 


increased salary. for 
authorized by ordinance, 
would not prevent a policeman from 
recovering increased salary, as funds] 66 N. 
purpose 
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is not removed or retired for disability, he is 
entitled to the entire salary, although disabled by 
sickness from performing his official duties, and 
mandamus lies to compel payment of his salary 
by the municipality.22 So too mandamus hes to 
compel a municipal board to perform the ministerial 
duty of drawing a requisition for the salary of a 
police officer,*° or to certify him on the monthly 
pay roll of the police department.*t 

[§ 1403] (bb) Action at Law*’—aaa. Conditions 
Precedent and Limitations. As previously shown 
one who has been removed by a tribunal haying 
jurisdiction cannot maintain an action for salary 
while the judgment of removal remains in force.®* 
When the law prescribes a certificate or other 
evidence of the right to salary as a condition prece- 
dent to payment thereof, no action les until the 
condition has been complied with.’* A limitation 
of two years for proceedings to recover compensa- 
tion forfeited, deducted, or withheld for any cause, 
found in a statute relating exclusively to dis- 
ciplinary proceedings, applies where pay has been 
forfeited or withheld for cause,*> but it has no 
application to a suit. by a policeman for salary 


‘earned, but which the city has failed to pay with- 


out fault on his part and as a result of its own 
mistake of law or inadvertence, the ordinary rule 
of limitations governing actions on contract apply- 
ing.°¢ 

[§ 1404] bbb. Procedure.*7 Where, in an action 
against a city for a policeman’s salary, the com- 
plaint, declaration, or petition alleges ultimate facts 
which are admitted by the answer, plaintiff need 
not allege or prove the subsidiary matters which go 
to make up these facts.°° : 

Burden of proof is on plaintiff to show the legal 
existence of the office,°® and his legal right to hold 


lice department of a city which regu- 
larly provides funds out of which 
that department makes its own ex- 
penditures cannot sue the city for 
a balance of salary due unless he 
shows that there has been some de- 
fault on the part of the city in mak- 
ing the necessary appropriation. 
Waterman v. New York, 7 Daly (N. 
Y.) 489 [foll Dannat v. New York, 
Y. 685). 

[b] Policeman whose promotion 


taxation of 


could be made 


ant to such act, the mere fact that 
he may monthly have received and 
receipted for an amount of compen- 
sation less than that fixed by ordi- 
nance for one entitled to and holding 
such a position does not, where he 
has not explicitly waived his right, 
estop him from claiming the amount 
fixed by such ordinance. Chicago v. 
McNally, 117 Ill. A. 434, 


17. Hansen v. Jersey City, 77 N. 
Je tls. 3945: TEA LUG, 
18. Louisville v. Corley, 80 SW 


208, 25 Kyl 2174. 


Frederick v. Peoria, 203 Til. 


19: 
A. 486. J, 
20. Generally see supra §§ 1175-— 
1185. 
21. Pollard Auto Co. v. Nashua, 


80 N. HH. 223, 116), A 1365) Baker v. 
Nashua, 77 N.'H. 849, 91 A 874. 

[a] Repeal of former statute.— 
Such statute repeals a prior statute 
creating the commission and _ pro- 
viding that the total amount ex- 
pended for the maintenance of the 
police force shall not exceed the 
amount appropriated for that pur- 
pose by the city council only so far 
as it is inconsistent with the former 
statute. Pollard Auto Co. v. Nashua, 
80 N. H. 233, 116 A 136. 

22. O’Connor vy. New York, 178 
App. Div. 550, 165 NYS 625 [aff 224 
N. Y. 644 mem, 121 NE 881 mem, 
and cit Peo. v. Woods, 173 App. Div. 
355, 159 NYS 300]; San Antonio v. 


available either by reducing other 
expenses of the department, or, if 
that was impossible, the council 
could reduce the number, or could, 
under its charter, make a_ special 
appropriation therefor out of unap- 
propriated city revenue, Sullivan vy. 


Bridgeport, 81 Conn. 660, 71 A 
906. } 

24. Com. y. Hinkson, 161 Pa. 266, 
28 A 1081. 

25. Peo. v. New York Bd, of Po- 


lice, 75 N. Y. 38. 
26. See supra §§ 1176-1183. 
27. See generally Mandamus §&§ 


307-312. 

28. See supra § 1176. 

eon! Peo vac eirench ye. 90 (Ne auy. 
265. , 

so. Sanford v. Kansas City, 69 


Mo. 466; Riley v. Kansas City, 31 Mo. 
; «Peo. v. New: York. Police 


poe 75 N. 38 [rev 12 Hun 
653]. 
21. Toole v. Ogden, 39 Misc. 581, 


80 NYS 584. 
32. Generally see supra §§ 1177-— 
1183. 


33. See supra § 1387. 2 
384. Sanford v. Kansas City, 69 
Mo, 466; Riley v. Kansas City, 31 


Mo. A. 439; Peo. v. New York Police 


Comrs.;') 76. N. 2Y.0388s [rev 12 Hun 
653]. 
[a] Failure to make necessafry ap- 


propriation must be shown.—A sala- 
ried policeman employed by the po- 


° 


has been delayed by mistake need 
not procure his name to be certified 
by the civil service commissioners or 
proceed by mandamus to have his 
name placed on the proper pay roll 
where he has in fact been advanced 
in grade, although not. as soon as he 
should have been. O’Connor v. New 
York, 178 App. Div. 550, 165 N¥S 
625 [aff 224 N. Y. 644 mem, 121 NE 
881 mem]. , 


35. O’Connor v. New York, supra. 
36. O’Connor y. New York, supra. 
nae Generally see supra §§ 1179- 
38. Sclawr v. St. Paul, 132 Minn. 
238, 156 NW. 283. See generally 


Pleading [31 Cyc 70]. 

39. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614 [rev on other grounds 138 
Ill, A. 297]; Wroblewski v. Chicago, 
199 Ill, A. 346; Gillen v. Chicago, 177 
Ill. A. 318; Gillen v. Chicago, 150 
Ill. A. 207; San Antonio v. Coultress, 
(Tex. Civ. A.) 169 SW 917. 

{a] Existence of office sufficiently 
alleged.—Where, in an action by a 
city detective to recover salary, the 
petition alleged that plaintiff was ap- 
pointed to the office, and that the 
salary was fixed by ordinance at 
eighty-five dollars per month, ete.,, 
it sufficiently alleged that the office 
existed at the time of the appoint- 
ment and was created by ordinance. 
San Antonio v. Bodeman, (Tex. Civ. 
A.) 163 SW 10438. 


812 [43 C.J] 


it,4° and his right to the salary sued for.*} 
As in other cases*® evidence in a 
suit by a police officer to recover his salary to be 
admissible must be relevant to the issues raised ;* 
the evidence must also be competent.*° 
[§ 1405] cc. Restraining Payment. 
will lie at the suit of a taxpayer to restrain pay- 
ment by a municipality of compensation to police 
officers illegally appointed,#® or where the steps 
taken for the payment did not conform to the re- 
quirements of a city ordinance.** 
will not lie on the ground that the officer was as- 
signed to special duty in a given squad without 
his fitness having been previously ascertained in 


Evidence.*? 


the manner prescribed by law.*® 


[§ 1406] (17) Vacation; Leave of Absence. 
der a statute authorizing a city to make réasonable 


40. Bullis v. Chicago, 235 Ill. 472, 
85 NE 614; Wroblewski v. Chicago, 
199 Ill. A. 346; Gillen v. Chicago, 
177 Ill. A. 318; Ducharme yv. Bidde- 
ford, 110 Me. 6, 85 A 157; Murtagh 
v. New York, 106 App. Div. 98, 94 
NYS 308; San Antonio v. Serna, 45 
Tex, Civ. A. 341, 99 SW 875. 

[a] Petition held sufficient.—A pe- 
tition alleged that on a certain day, 
at a regular session of defendant’s 
eity council, plaintiff was appointed 
policeman; that he entered on his 
duties the following day; that he 
performed his duties until a certain 
day, when, without any fault on his 


part, and without charges, notice, 
or trial, the city marshal, without 
authority, dismissed him; that un- 


der the constitution and laws the 
ténure of his office was two years; 
that he had continuously held him- 
self ready to perform the duties of 
his office, but his name had been 
stricken from the roll, and his salary 
not paid; that no authority was 
vested in the city marshal to dis- 
charge him, but such authority was 
in the city council alone. Plain- 
tiff sought to recover salary. It was 
held that, although the complaint 
did not fully state the city’s knowl- 
edge of plaintiff's’ discharge, it was 
sufficient. Paris’ v. Cabiness, 44 Tex. 
Civ. A. 587, 98 SW 925. ; 

[b] Evidence held sufficient to 
show appointment.—-Seifen v. Ra- 
cine, 129 Wis. 343, 109 NW 72. 

41. Dolan vy. Louisville, 142 Ky. 
818,135 SW 272; French v. Lawrence, 
190 Mass. 230, 76 NE 730; San An- 
‘tohio v. Serna, 45 Tex. Civ. A. 341, 
99 SW 875. 

{aj] Demand for payment is nec- 
essary (1) (French v. Lawrence, 190 
Mass. 230, 76 NE 730) (2) unless the 
city has waived it by its conduct. 
‘(Paris vv. Cabiness, 44 Tex. Civ. A. 
587, 98 SW 925). 

. {b] Petition held sufficient.—In 
an action against a city a declaration 
ralleging that plaintiff had been ap- 


pointed and confirmed a police officer} 
and performed his duties until a cer-' 
tain date, when he was illegally and’ 
re-| 
strained from performing the duties 
of his office by the agents of de-: 
fendant city, alleging the salary to’ 


unjustifiably prevented and 


which he was entitled. during the 


time that he was so prevented, and: 


seeking to recover the amount due 
for the time that his services were 
not accepted, it was held that the 
allegations in respect of the city for 
iflegally and unjustifiably preventing 
plaintiff from performing his duties 
should be treated as surplusage and 


could not be construed as amounting 
to allegations that plaintiff had ever, 
or that 
of services were made 
during such suspension or after the, 


peen suspended by removal, 
his tender 


removal. French vy. Lawrence, 190! 
Mass. 230, 76 NE 730. ‘ 
' 42. See also supra § 1181. 

43. See Evidence §§ 89-95. 
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Injunction 


But the writ 


pay.>4 
Un- 
from the service 


44. See cases infra this note. 

{a], Invalidity of appointment.— 
In an action by a policeman against 
a municipality for salary earned de- 
fendant may, under a general denial, 
show that the appointment of plain- 
tiff was invalid by reason of the fact 
that the number of men on the force 
exceeded the statutory limit. Mur- 
tagh v. New York, 106 App. Div. 98, 
94 NYS 308. 

{b] Readiness to perform duties. 
—Where the complaint in an action 
by a police officer for his salary dur- 
ing an unauthorized and void suspen- 
sion alleged that he was a _ police 
officer during such suspension and 
performed all the work required of 
him, evidence that he at all times 
held himself in readiness to perform 
his duties was admissible under the 
allegations. Bringgold v. Spokane, 
27 Wash. 202, 67 P 612: 

[c] Earnings in other employ- 
ment.—Where the trial court finds 
that plaintiff has been improperly 
removed, and that he is entitled to 
recover his salary for the balance 
of the term, evidence of the amount 
he had or could have earned in other 
employment should be admitted in 
mitigation of damages, and a rejec- 
tion of such evidence is reversible 
error. Leadville v. Bishop, 14 Colo. 
AL SLT bi APS 58. 

[d] Statements inducing accep- 
tance of resignation.—In a city po- 
lice, officer’s action to recover for 
services after the date of his resig- 
nation, which was: accepted by the 
board of aldermen, where charges of 
drunkenness against him were not 
pressed, testimony of the city solici- 
tor that he told the board of alder- 
men, before they acted, that the offi- 
cer said that all he wanted was to 
get away from the force with a clean 
slate, was admissible. Ladd v. New- 
buryport, 232° Mass. 570, 122 NE 


874. 

[e] Evidence of an illegal re- 
moval is inadmissible (1) in an ac- 
tion by a police officer to recover his 
salary. San Antonio y. Serna, 45 Tex. 
Civ.. A. 341, 99 SW 875. (2) “Where, 
in an action by a policeman for sal- 
ary, the defense was that plaintiff 
had been removed prior to the time 
for which arrears of salary were 
claimed, by a person acting as mayor, 
together with a recorder and an al- 
derman, plaintiff contending that an- 
other waS mayor and the removal 
void, defendant cannot show that the 
person acting as mayor had the most 
votes and was entitled to the office, 
where the other candidate had the 
canvasser’s certificate of election. 
Hadley v. Albany, 33 N. Y. 603, 88 
AmD 412. (3) The mayor of Albany 
being, unless absent, an _ essential 
member of the council provided for 
hearing charges against policemen, 
evidence is not admissible, in an ac- 
tion by a policeman to recover his 
salary, to show that such policeman 


| was removed prior to the time when 


provisions for preserving the public peace and main- 
taining its internal police, a city has power to 
grant.a reasonable vacation to policemen, not sub- 
jecting it to additional expense.*? 
a vacation exists also under a statute authorizing 
the mayor and aldermen to make such regulations 
for the government of the police department, not 
inconsistent with law, as they shall deem proper." 
A statute, providing that the leave of absence of 
the police officers of a city shall be twenty days 
when construed with an existing custom of the city 
in granting leaves of absence for ten days, amplifies 
the existing custom so that a police officer is en- 
titled to a leave of absence for twenty days with 
A statute applicable to the police service, 
and providing that a person who has been separated 


Power to grant 


without delinquency or misconduct 
the salary claimed to be due accrued, 


[§§ 1404-1406 


by a body of which the mayor de - 


facto was not a constituent party, it 
not appearing that the mayor was ab- 
sent. Hadley v. Albany, supra. 

{f{] Demands for compensation.— 
A police matron of a city suing for 
compensation after her wrongful dis- 
charge by the police commission may, 
on questions of acquiescence in the 
discharge or abandonment of the of- 
fice, testify to conversations with 
members of the common council, and 
that she informed them of her 
Claims. Rowell v. Battle Creek, 169 
ete 19, 135 NW 79, AnnCas1913D 

204. . 

[g] Existence of grounds for re- 
moval.—In the absence of proof that 
a policeman has been legally dis- 
charged, evidence of the existence of 


grounds to justify his dismissal is 
not admissible. San Antonio. vy. 
Serna,.45 Tex. Civ. A. 341, 99 SW 


875. 
See cases infra this note; and 
supra note 44. 

[a] Allowance for clothing.— 
Where a city ordinance provided that 
mounted patrolmen should receive 
eighty dollars per month, and that 
each regular member of the force 
should be provided by the city with 
two suits of clothes and two hats an- 
nually, plaintiff, in an action for un- 
paid salary, was not entitled to tes- 
tify that he understood his allow- 
ance for. clothing was .twenty-two 
dollars and fifty cents for every six 
months. .San Antonio y. Serna, 45 
Tex. Civ. A. 341, 99 SW 875. 

[b] Certificate of appointment is- 
sued to a policeman by the board of 
fire and police commissioners is com- 
petent evidence of his appointment 
in an action to recover the salary 
pertaining to the office. Frederick v. 
Peoria, 203 Ill. A. 486. 

Evidence as to creation of office 
see supra § 1316. 

46. Somers v. Bridgeport, 60 Conn. 
521,22 A 1015 (holding, however, 
that the appointment in question was 
valid both on the theory that mem- 
bers of the common council present 
but not voting should be regarded 
as having voted with the majority, 
and that a tie was broken by the 
declaration by the mayor of the re- 
sult which amounted toa casting 
vote). 

47. Somers vy. Bridgeport, 60 Conn. 
521, 22 A 1015 (holding, however, 
that it was competent for the coun- 
cil to waive the provisions of an owr- 
dinance designed to prescribe an or- 
derly and systematic method of pay- 
ment, and that a direction to pay 
constituted such waiver). 

48. Stone y. New York Municipal 
Civ. Serv. Commn., 68 App. Diy. 273, 
71 NYS 1054. 


49. Wood v. Haverhill, 174 Mass. 
578, 55 NE 381, 

50, Wood y. Haverhill, supra. 

51. Carney vy. Whelan, 147 Mich. 


15, 110 NW 128. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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on his part may be reinstated within one year, 
defines-the period for which a leave of absence 
may be granted.>? : 

[§ 1407] (18) Pensions and Benefit Funds®*—(a) 
Validity of Pension Acts. A provision for a pen- 
sion®* to police officers and their beneficiaries, at 
least under a statute applicable to members of 
the police force when it becomes effective, is not 
invalid;°> and, when services are rendered under 
such a pension statute, the pension becomes a part 
of the contemplated compensation for those serv- 
ices,°> and in a sense becomes part of the con- 
tract of employment itself.®°* Moreover, where a 
city has enforced a pension law and compelled a 
policeman to contribute to the pension fund for a 
long period of time, it ought not to be permitted 
to retain the enforced contribution.®** Under some 
constitutional provisions it is held that pension acts 
ean confer pensions only upon persons who at the 
time of receiving them are officers of the munici- 
pality,°® but acts conferring pensions on former 
members of the police force have been sustained.®° 
Under a constitutional provision prohibiting the leg- 
islature from enacting, amending, or repealing a 
municipal charter, the legislature cannot create a 
pension department in a city to be supported out 
of its revenues, for the benefit of members of the 
police department.*t In some jurisdictions the 
grant of pensions to police officers is invalid as be- 
ing against the public policy of the state.® 

[§ 1408] (b) Construction of Statutes. Like 
other pension laws,®* pension acts applicable to 


members of the- police force will be liberally con- | 


strued.*¢ The purpose of such acts is doubtless 
to promote efficiency and encourage continuity -of 


service,®> and therefore they should be construed in | 


harmony with this purpose.®* Acts granting police 
pensions are prospective in their operation,®” and 
are applicable to members of the police force who 


52. Hartman v. Braucher, 16 Oh. 337. 
ENS Se 32" OL IG, AL 49%. 60. 
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subsequently become members;** but they are ap- 
plicable to members of the police force at the time 
the provisions become effective, although such a 
construction makes them in a sense retrospective, as 
imposing upon the municipality duties and re- 
sponsibilities arising out of past transactions.®® 
Acts granting police pensions do not govern cases 
where retired members of the force have died prior 
to their enactment,’ but this rule does not apply 
to an amendment which expressly’! or impliedly? 
extends its provisions to beneficiaries under a for- 
mer statute. A statute providing for police pen- 
sions becomes part of an ordinance enacted in 
pursuance of its provisions.’ 

Adoption by a city of a freeholder’s charter™ 
does not terminate the rights of a’pensioner under 
a prior ordinance where the charter contains a say- 
ing clause continuing in effect the prior ordinances, 
not inconsistent with its provisions,*® and where 
the city thereafter adopts a new pension ordinance, 
the failure of council by affirmative action to place 
a pensioner under the old ordinance on the pen- 
sion: list under the new does not affect his right 
to pension so provided for.7® 

Double pension. In the absence of any express 
provision to the contrary pension laws will be so 
interpreted as to prevent any person from receiving 
a double pension.77 

[§ 1409] (c) Fund and Contributions Thereto. 
Under the power to fix compensation’® a city may 
appropriate a reasonable sum to an _ association 
formed for the purpose of pensioning its members 
who are members of the police foree.?® A pension 


act requiring cities to set apart certain moneys for 


a police pension fund is mandatory.8° A provision 
that a proportionate amount shall be dedicated 
from every payment of salary to members of the 
police department is mandatory.®! If the act creat- 
ing the fund leaves each member of the police foree 


sion board shortly after the pas- 
sage of L. (1899). -p 101, giving a 


53. Pension of firemen see infra 
§§ 1492-1508. : 

54. Defined see Pensions [30 Cyc 
1368]. 

a O’Dea v. Cook, 176 Cal. 
169 P 366; Klench v. Stockton Pen- 


sion Fund Comrs.,- (Cal. A.) 249 P 
46; Jackson v. Otis, 66 Cal. Ay) 357, 
225 P 890; Peo. v. Abbott, 274 Ill. 


80, 118 NE 696, AnnCas1918D 450; 
eewinhe v. Trenton, 95 N. J. L. 30, 111 
A 541 [aff 95 N. J. L. 544, 112 A 
498]. 

be! See cases supra note 55. 

57. O’Dea v. Cook, 176 Cal. 659, 
169 P 366; Klench v. Stockton Pen- 
sion Fund Comrs., (Cal. A.) 249 P 
46; Jackson v. Otis, 66 Cal. +A. 43'5,7, 
225 P 890; Dickey v. Jackson, 181 
Towa 1155, 165 NW 387. 

58. Hayes a 93 INGE I. 
. 432, 108 A 868. 
ares Peo. v. Abbott, 274 Ill. 380, 
113 NE 696, AnnCas1918D 450; Glass- 
er v. Buffalo, 115 Misc. 88, 187 NYS 
337. See Peo. v. Partridge, 172 N. 
Y. 305, 65 NE 164 (a police pension 
would ‘be unconstitutional if con- 
strued to authorize the granting of 
a pension to the widow of a police- 
man who died several years before 
its enactment, as an appropriation of 
public moneys for private pur- 
poses). uy 

{a] Applicability of statute to 
subsequent cases.—A statute per- 
mitting a city to grant pensions to 
widows of,policemen where death or 
retirement has occurred prior to the 
passage of the act could not inure 
to the benefit of the widow of a 
policeman whose retirement and 
death occurred Subsequently. Glass- 
er v. Buffalo, 115 Mise. 88, 187 NYS 

i] 


659, | 


Clenehan, 131 Md. 315, 101 A 786. 

61. Branch vy. Albee, 71 Or. 188, 
142, P. 598. 

62. State v. Kimmel, 256 Mo. 611, 
165 SW 1067; State v. Ziegenhein, 
rey Mo. 283, 45 SW 1099, 66 AmSR 
420. - 

63. See Pensions [30 Cye 1378]. 

64. O’Dea v. Cook, 176 Cal. 659, 
169 P 366; Klench vy. Stockton Pen- 
sion Fund Comrs., (Cal. A.) 249 P 
46. 

65. Klench v. Stockton Pension 
Fund Comrs., supra; Com. v. Walton, 
182 Pa. 373, 38 ‘A: 790, 61 .AmSR ‘712; 
State v. Oshkosh, 166 Wis. 391, 166 
NW 37. 

66. Klench v. Stockton Pension 
Fund ‘Comrs., (Cal. A:) 249 P46; 
State v. Oshkosh, 166 Wis. 391, 166 
NW 37. 

[a] In case of ambiguity that 
meaning which will produce the re- 
sults intended will be adopted in 
preference to one having a contrary 
effect. Klench vy. Stockton Pension 
Fund GComrs;, (Cal. A.) -249  P <46. 


67. Clarke v. Police L., ete., Ins; 
Bas, st27. Cali5b0, 592 Pao94;  Hddy 
v. Morgan, 216 Ill. 487, 75 NE 174; 
Peo, ivi Partridge, 7172), Ne ¥. 1805, 
65 NE 164. 

68. Peo. v. Armstrong, 196. Ill. 
A199. 

69. Peo. -v. Abbott, 274 Ill. 380, 


113 NE 696, AnnCas1918D 450; Peo. 
y. Armstrong, 196 Ill. A. 199. 

70. Clarke v. Police L., ete., Ins. 
Bayle ie Cal. 550, 59° P9945 Addy 
v. Morgan, 216 Ill. 437, 75 NE 174; 
Peo. vs Partridge, 142..N.. Y. 305, 
65 NE 164. : 

[a] Erroneous construction 
estoppel.—The fact that a police pen- 


as| 341, 115 A 347 


pension to the widow or, minor chil- 
dren of a deceased police officer, er- 
roneously construed the. amendment 
as retrospective, and placed on the 
pension roll the widow of an officer 
who died before the adoption of. the 
amendment, and suffered her to.re- 
main there for five years, does. nat 
estop the board, by the-rule:of -con- 
temporaneous — construction, ‘from 
withdrawing the pension. f Eddys Vv. 
Morgan, 216 Ill. 487," 75.NE) 174. 
71. Eddy v. Peo:,; 218 Til. 641,, 75 
NE 1071; laff, 120. Is A. “6269, "si. 
ie Miner v. Stafford, 4239. TI). A. 


73. Klench .v. Stockton Pensio: 
Fund Comrs., (Cal. A.) 249 ‘Pp Prices 
Be aoe supra § 27. cr 
‘ ench v. Stockton Pensio 
sa Romane, (Cal. A.) 249 P Meth 
. ench v. Stockton P i 
oles ‘Comrs., supra. Spe 
. Mulvey v. Waldo, 80 Misc, 
140 NYS 988. MISCh SLT, 
ig ee supra § 1396. 
‘i om. v. Walton, 182 Pa, 
38 A 790, 61.AmSR.712... 00 88 
80. Peo. v. Abbott, 274 Ill. 380 
113 NE 696, AnnCas1918D 450: Staté 
% Oshkosh, 166 Wis. 391, 166 NW 
[a] Sums requirea to be set apart. 
—St. (1915) § 925-52m, Hone re- 
wards in fees earned by policemen to 
be paid into their pension fund, in- 
cludes fees from arresting offenders 
serving subpcenas, etc., which have 
been taxed against and paid by of- 
fenders. State v. Oshkosh, 166° Wis. 
391, 166 NW 387. 
81. Sheehan v. Lee, 96 NJ. ¥. 
[aff.-98-N. J. L.-.901, 


126 A 924]. 
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to determine for himself whether he will. con- 
tribute to the fund and thereby avail himself of 
the benefits of the act, no deduction from the com- 
pensation of any member of the force for the pur- 
poses of the fund can be made against his will.*? 

Donation funds.. Where the donors of a fund 
annexed a condition that the fund was to be ap- 
plied to fhe then members of the police force, it 
was held that the board accepting the fund for 
disposal of it in accordance with the wishes of 
the donors could not divert it from that purpose 
and apply it to the formation of a merit tund 
for the whole body of the police that might there- 
after exist.* 

Refund of contributions. Where the provisions 
of an act for the relief fund cannot be carried into 
effect without compulsory contributions, and the 
courts decide that such contributions are not com- 
pulsory, payments made before decision by mem- 
bers of the police force under the belief that they 
are compulsory should be refunded.** But officers 
who have no claim on a fund except upon the hap- 
pening of a certain event are not entitled to the 
return of the amount contributed by them to the 
fund, where they are discharged from the force be- 
fore the happening of the prescribed event.®* 

Suspension of payment. Under a rule providing 
that no money shall be drawn from the benefit fund 
until it reaches a certain sum, benefits are merely 
suspended, and become payable as soon as the sum 
stated is realized.®® 

[§ 1410] (d) Right to Pension—aa. Dependent 
on Membership in Force. Pension benefits con- 
ferred on police: officers or their families in the 
absence of qualifying language are applicable to all 
the members of the police department®*’ without 
regard to the character of the employment,** and 
such benefits are not confined to those appointed 
under civil service rules.8° Particular officers to 
whom pension acts have been held applicable in- 


Peo. =v. McClave. 2102's Ni> Xe [a] 


82. 
468, 7 NE 406. See also Murray v. word 


in 


Subsequent inclusion of term 
“nolicemen.”—Under IL. 
(1915) p 304, declaring 


clude a superintendent of police,®° a police matron,! 
a police operator,9? and a janitress declared by 


statute to be a member of the police force.®* A 
retired rnember of a force who 1s still subject to 
be assigned to duty in case of emergency con- 
tinues to be a member of such force, and comes 
within an act granting a pension to the widow of 
a member of the force dying from natural causes. 
But an employee of a union station terminal com- 
pany, although clothed with the usual powers of 
a police officer and made subject to all rules, regu- 
lations, and ordinances governing city police, is 
not a member of the police force, whose dependent 
family is entitled to the benefit of an ordinance 
continuing for six months the salary of a member 
of the police force killed in the discharge of his 
duty.®> ; 

[§ 1411] bb. Benefits to Dependents—(aa) In 
General. Under a provision for the widow or de- 
pendent parent of a deceased police officer, the 
pension to the widow is payable in any event re- 
gardless of whether she was dependent on her hus- 
band for support.% 

Children. The allowance to the children of a de- 
ceased police officer is usually limited to those under 
the age of sixteen.®’ An adopted child is entitled 
to the benefit of such provisions.®* It has been 
held that.the term ‘‘child or children’’ as used 
in a provision for the payment of a benefit to 
the widow, child, or children, or dependent parent, 
naturally apples only to minors.®? 

Unmarried sisters. A provision for an indemnity 
to the unmarried sisters of a member of the police 
department does not mean that sisters who have 
never been married are alone entitled to its bene- 
fits, but includes widows. 

[§ 1412] (bb) Dependent on Cause of Death. A 
provision for a pension to the family of a police- 
man killed while performing duty applies to death 
resulting from violence or external force,? but it 
city of Los Angeles, governing the 


administration of the police pension 


it was in-| fund, established pursuant to Char- 


ckley, 1 NYS 247. 
Byes eae Peel v. Metropolitan Po- 
lice, 44 Barb. (N. Y-) 91 [rev on 
other grounds 31 HowPr 638 mem]. 
84. Murray v. Buckley, 1 NYS 247. 
85. Clarke v. Reis, 87 Cal. 543, 25 


a Ge water v. Hamilton Police Ben. 
Fund, 28 Can. S. C. 475. 

87. Cal.—Kavanagh vy. San_Fran- 
cisco Police Pension Fund Comrs., 
134 Cal. 50, 66 P 36. 

Tll.—Peo. v. Foreman, 296 Ill. 487, 

E 788. 
Tee malice Pension Cases v. Mc- 
Clenehan, 131 Md. 315, 101 A 786. 
Mase Mo v. Lowell, 215 Mass. 
2 NE 344. 
iy Sheehan v. Lee, 96 N. J. L. 
341, 115 A 347 [aff 98 N. J. L. 901, 
126 A 924). | 

Right of police commissioner to 
pension see supra § 1282. 

gg. Sheehan vy. Lee, 96 N. J. L 
341, 115 A 347 [aff 98 N. J. L. 901, 
126 A 924]. See Peo. v. Armstrong, 
196 Ill. A. 199 (construing an ordi- 
nance providing for a pension to the 


widow, etc., of a policeman who died | 


after ten years’ service, and holding 
it applicable where a policeman dur- 
ing part of the time was employed 
as a merchant policeman with half 
of his salary paid _by the city). 

89. Moffatt v. Lowell, 215 Mass. 
92, 102 NE 344. 

90. Moffatt v. Lowell, supra. 

91. Police Pension Cases v. Mc- 
Glenehan, 131 Md. 315, 101 A 786. 

92. Peo. v. Foreman, 296 Ill, 487, 
129 NE 788. 


tended to supersede L. (1887) p 122, 
as amended by L. (1918) p 174, pro- 
viding for the setting apart, forma- 
tion, and disbursement of a _ police 
pension fund in each city, village, or 
incorporated town of over fifty thou- 
sand population, the word ‘police- 
man” is defined to include police op- 
erators, and the widows of police op- 
erators of the city of Chicago sworn 
in in 1897 and dying in 19138 and 
1914 are entitled to pensions. Peo. 
v. Foreman, 296 Ill. 487, 129 NB 
788 (holding that the construction 
given to the word “policeman” was 
not, and did not purport to be, the 
creation of any new right, but only 
a settlement of the question what 
the legislature meant to include in 
the term “policeman’’). 

93. Sheehan v. Lee, 98 N. ‘J. L. 
1901, 126 A 924 [aff 96-N. J. L. 341, 
[115 A 347]. 

94. Kavanagh y. San Francisco 
Police Pension Fund Comrs., 134 Cal. 
50, 66 P 36. 

95. Zipperer v. Savannah, 128 Ga. 
135, 57 SE 311. 


oe Peo. v. Armstrong, 196 Ill. A. 
199. 
97. Los Angeles v. McKeag, 46 


Cal. A. 29, 188 P 845; Ryan v. Fore- 
man, 262 Ill. 175, 104 NE 189, Ann 
Cas1915B_ 780. [aff 182. Tih An 21627; 
| Ryan v. Foreman, 181 Ill. A. 262 [aff 
262 Ill 175, 104 NE 189, AnnCas 
11915B 780]. 

| [a] Limitation contained in an- 
other section.—The allowance pro- 
vided by § 7 of the ordinance of the 


\ 


ter § 2 subd 45, to be made to the 
widow, child, or children of a police 


“officer dying from natural causes, is 


to be attended by the same limita- 
tion as is contained in § 4 of the 
ordinance relative to disability by in- 
juries or sickness in course of duty 
and does not permit any allowance 
after child reaches sixteen years, or 
after the marriage of the widow. 
Los Angeles vy. McKeag, 46 Cal. A. 
29, 188 P 845 [foll. Mackey v. Mott 
25 Cal. A. 110, 142 P 1082 (wherein 
similar provisions were likewise con- 
strued) ]. 
98. Ryan v. Foreman, 262 Ill. 

104 NE 189, AnnCasl1915B 780 Tack 


ot bees 262]. 
is os Angeles v. M 
Cal. A. 29, 188 P 845. aes 
5 ott v. Scanlan, 
Bee we ven 19 Cal. A. 250, 
“This act making provision, as it 
does, for those dependent and near 
and dear to police officers, is in- 
tended to provide a reward for long 
courageous and faithful performance 
of duty. A widowed sister is equally 
close to a brother as one who has 
never entered the state of matri- 
mony, and the common experience 
of mankind teaches us that there is 
little difference, if any, as to their 
necessities and ability to earn a liv- 
ing. Hence it would seem that the 
legislature intended to make no dis- 


tinction between them.” Mott vy. 
Scanlan, supra. 
2. Edwards vy. Sweigert, 15 Cal. 


A, 503, 115 P 256. 


Beal aN a Adal asa Rui Ne cial Mi aia! 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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need not actually occur during the performance of 
duty, it being sufficient that mjury occurred then, 
and death soon followed.? Where police commis- 
sioners are required to pay a pension to the family 
of a police officer on his death within a year from 
injuries received in the performance of his duty, 
their duty to make the provision is plain when the 
facts exist, and their determination that the facts 
do not exist is not binding as that of a tribunal 
possessing judicial powers.* The death of a police- 
man from disease contracted in the performance 
of his duties is a death resulting from an injury 
received in the performance of his duties so as to 
entitle the specified members of his family to a 
pension;® but under a provision of this nature the 
right to a pension does not arise where a police- 
man, while at his home and in discharge of no 
official duty, undertook to clean his pistol and ac- 
eidentally killed himself,® or where a policeman 
while at his place of duty committed suicide be- 
cause of insanity, where there was no showing that 
the insanity was the result of the performance 
of his duty.? Under a statute authorizing a pen- 
sion in the case of death from causes other than 
injuries received in the performance of duty, the 
widow of a policeman dying from a shot received 
while off duty is entitled to a pension, although 
the policeman when shot may have been engaged in 
an unlawful enterprise.* Charter provisions for 
the pension of aged, infirm, and disabled members 
of the police force and for the relief of specified 
members do not prevent the members of the family 
of a deceased officer, who in his lifetime was the 
recipient of a pension, from claiming the benefits 
of another provision requiring the payment of a 

3. Edwards v. Sweigert, supra. 

{a] Officer retired before death. 


Under San Francisco Charter art 8 c 
10 §§ 2, 3, providing for the retire- 
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vision for a pension to the widow or 
children of a police officer losing his 
life in the performance of ,jhis duty, 
a prior statutory explanation of an 
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benefit where a member of the police department 
dies from causes other than being killed in the per- 
formance of his duty.® An act providing that the 
widow or children of a police officer who shall 
die from natural causes, after having served a given 
number of years, shall be entitled to share in a 
pension fund, does not apply to a death caused by 
a railroad acecident.!° ¢ 

[§ 1413] cc. Retirement of Officer—(aa) In Gen- 
eral. Retirement from office is prerequisite to the 
granting of a pension.'! Since the procedure for 
the retirement of a police officer is statutory,’ 
it has been said that the requirements of the stat- 
ute must: be strictly obeyed.'® 

[§ 1414] (bb) After Stated Period of Service. 
When service for a given period constitutes, for 
a police officer, ground of retirement on a pension, 
it is not necessary that such services shall be 
continuous,'* but in computing the period of sery- 
ice the time between the discharge of an officer 
and his reinstatement cannot be counted.1®> Where 
a police officer has served the requisite length of 
time and reached the required age to entitle him 
to a voluntary retirement, it is immaterial that part 
of the service was as an officer of a municipality, 
part of which was incorporated with other terri- 
tory to form the present city.1® A police officer 
who has served for twenty years or more and whose 
services have ceased, where those are the only con- 
ditions prescribed by law, is entitled to his pen- 
sion,” and his right is not defeated by a removal 
on grounds other than those made by statute 
grounds for the termination of a pension;® nor 
does he waive his right thereto because he has 
brought suit for reinstatement on the police force.9 


Mise. 886, 217 NYS 300 [aff 217 App. 

Div. 708 mem, 217 NYS 919 mem]. 
13. La Due v. Van Keuren, supra. 
[a] Quoting wrong  statute.—if 


ment and pensioning of police offi- 
cers during their lives, and ‘under 
§ 4, allowing a pension to the widow 
of an officer killed in performing his 
duty, the widow of one who, before 
his death, was retired for injuries and 
received a pension until his death, 
is not entitled to a pension. Edwards 
v. Sweigert, 15 Cal. A. 503, 115 P 256. 

{b] Provision held inapplicable.— 
Under San Francisco Charter art 8 c 
10 § 4, providing: pensions for de- 
pendents of police officers killed while 
performing duty, an officer cannot be 
held to have been killed in the dis- 
charge of his duty, although he was 
injured in its performance, where 
he was not thereby disabled until 
seven years later, and was thereafter 
on a disability pension for two years 
before his death. Edwards v. Swei- 
gert, 15 Cal. A. 503, 115 RP 256. 

[ce] Amendment after injury im- 
posing time limit as to death.— 
Where San Francisco Charter ec 10 § 
8, providing for pensions for families 
of policemen killed on duty, imposed 
no time limit at the time a police- 
man received fatal injuries, his 
widow may, on his death more than 
two years thereafter, claim. a pen- 
sion, despite an amendment in in- 
terim allowing pensions only in case 
an officer shall have died within a 
year after the injury. O’Dea v. Cook, 
176) Gal.) 659y L69. P).866; 


4, French v. Cook, 173 Cal. 126, 
160 P 411. : r 
5. Maitland v. Garfield Police 


Comrs., 93 N. J. L. 150, 107 A 411; 
Glasser v. Buffalo, 115 Misc. 91, 187 
NYS 339 [aff 202 App. Div. 781 mem, 
194 NYS 938 mem]; State v. Police- 
men’s Pension Fund Trustees Bd., 
188 Wis. 133, 119 NW 806, 20 LRANS 
U1L75. 

[a] Statutory explanation of pro- 
vision.—Where a statute makes pro- 


earlier pension act, that the expres- 
sion as to loss of life in the per- 
formance of duty shall be _ inter- 
preted to apply in the case of any 
officer dying as the direct result of 
any injury received, or sickness or 
illness contracted or incurred, while 
in the performance, or attempted 
performance, of actual duty, will be 
adopted, so that the widow of a 
police officer, who while unwell went 
on duty on a foggy damp night and 
suffered a chill, which develops into 
fatal pneumonia, was entitled to re- 
ceive a pension, Maitland v. Gar- 
field Police Comrs., 93 N. J. L. 150, 
107 A 411. 

{b] Death caused by ptomaine 
poisoning.—Death from injury in the 
actual discharge of duty includes 
death from ptomaine poisoning 
caused by eating food at a railroad 
commissariat where the policeman 
was doing strike duty. Glasser v. 
Buffalo, 115 Mise. 91, 187 NYS 339 
[aff 202 App. Div. 781 mem, 194 NYS 
938 mem]. 

6 McAuliffe v. Policemen’s Pen- 
sion Fund, (Ky.) 115 SW 808. 

7. WHutehens v. Covert, 39 Ind, A. 
382, 


78 NE 1061. 

&. Bederski v. Newark  Police- 
men’s, etc., Pension Bd., (N. J. Sup.) 
134 A 90. 

9. Mackey v. Mott, 25 Cal. A. 110, 
142 P 1082. 

10. Slevin v. San Francisco Police 
Pension Fund Comrs., 123 Cal. 130, 
55 P 785, 44 LRA 114 (holding fur- 
ther that such a provision is not one 
against suicide only, because it is 
no more an unnatural death than 
any other death resulting from ex- 
ternal violence). 

11. Schieffelin v. Enright, 200 
App. Div. 312, 192 NYS: 729 [mod 
190 NYS 328]. 

12. La Due v. Van Keuren, 127 


there is legal authority for retiring 
a police officer, that the commis- 
Sioners of public safety quoted the 
wrong statute in the order of re- 
tirement is immaterial. La Due v: 
Van Keuren, 127 Misc. 886, 217 NYS 
300 [aff 217 App. Div. 708 mem, 217 
NYS 919 mem]. 

14. Peo. v. Armstrong, 196 Ill. A. 
199; Hess v. Bloomington Police Pen- 
sion Fund, 188 Ill. A. 8; Peo. v.’ 
French, 46 Hun 232, 11 NYSt 551. 


15. Carpenter vy, Chicago, 199 Ill. 
A. 558. 
16. Van Dyke vy. Long Branch 


Comrs.; 88 N. J. L. 492, 96 A 671. 

17. Stiles v. West Chicago Park 
Police Pension Fund Comrs., 281 Ill. 
636, 118 NE 202; Hess v, Blooming- 
ton Police Pension Fund, 188 Ill. A. 
8; Moffatt v. Lowell, 215 Mass. 92, 
102 NE 344. 

[a] Conviction of felony and par- 
don therefrom.—A’ statute providing 
that, if one who has received any 
benefits under its provisions be con- 
victed of a felony, his pension shall 
cease, does not apply to a policeman 
who, after retiring from the police 
force after the required period of 
service, was convicted of a felony 
and later received a pardon, but wha 
never received any pension. Peo, v. 
Chicago, 222 Til. A, 100. 

1s. Stiles v. West Chicago Park 
Police Pension Fund Comrs., 281 Ill. 
636, 118 NE 202. ; 

[a] Where removal void.—One 
who alleges that he served for twenty 
years or more and has continued ta 
be an officer, because an attempted 
removal was void, for want of juris- 
diction, is not entitled to a pension 
under such a statute. Peo. v. Chi- 


cago, 286 Ill, 105, 121 NE 252. 


19. Stiles v. West Chicago Park 
Police Pension Fund Comrs., 281 Iil. 
636, 118 NE 202. 
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A provision that ‘‘any member of the police force 
who has, or shall have performed duty on any 
such force ... . for a period of twenty-five years 
or upwards . ... upon his own application in writ- 
ing, provided there are no charges against him 
pending, must be relieved and dismissed from’’ 
the force and placed on the pension roll,?° is manda- 
tory under the. circumstances described.21 

Pending charges. When the police commission- 
ers have a discretionary power to retire’ an officer 
on a pension after a given period of service, they 
may deny his right so to retire when charges of 
misconduct are pending against him.?? Nor is it 
material that the charges were not preferred until 
after the filing of the application but before action 
thereon.?®> It has been held that, even where the 
statute providing for retirement after a given period 
of service is mandatory in its terms, no right to 
be so retired while under suspension on charges ot 
misconduct is conferred.** 

[§ 1415] (cc) On Attaining Certain Age. No dis- 
cretion: is vested in the police commissioners in 
reference to the retirement of an officer on pension 
when: the statute directs that. he shall be relieved 
and dismissed from service after having attained a 
given age.> Where the commissioner may relieve 
and dismiss an officer who has attained a certain 
age, he has the power to retire compulsorily.*° 

[§ 1416] (dd) On Disability. To be eligible to 
voluntary retirement on a pension for disability 
incurred in the service, an officer must be a mem- 
ber of the force up to the time the final order 
is made placing his name on the retired list,” or 
at least a’ member at the time of the filing of his 
application.2* Under some statutes the right to a 
pension depends on whether the officer was dis- 
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abled while in the performance of his duties.*® 
Under a rule providing for a pension where a 
member in the execution of duty receives such 
injury as ‘‘in the opinion of the police commis- 
sioners’’ permanently incapacitates him from fur- 
ther service, whether a policeman who received an 
injury in the performance of his duties was perma- 
nently incapacitated as a result of the injuries is 
a question to be decided by the commissioners after 
a fair hearing, and the court has no jurisdiction 
to anticipate their decision.*° 

Examination and certificate of medical officer. 
Where the law requires the examination and cer- 
tificate of a medical officer as to physical or men- 
tal disability, in order to authorize the retire- 
ment of a police officer, such certificate is indis- 
pensable,*! although the disability of the officer is 
conceded ;*? such examination must be made by the 
proper officers,?? and the certificate must conform 
strictly in substance and form to the statutory re- 
quirements.** But where a policeman on becoming 
disabled resigned, instead of pursuing the course 
provided by a statute by being retired by the board 
of trustees on an examination by a physician ap- 
pointed by them finding him disabled, this does not 
defeat his right to a pension, where his disability 
is admitted and the statute provides that after a 
member shall become entitled to be retired, such 
right shall not be lost or forfeited by discharge or 
any other reason except conviction for felony.*® 
Although it is provided that no pension may be 
granted on account of disability unless on a cer- 
tificate of medical officers, such a certificate is not 
conclusive evidence of disability, where the retire- 
ment is made under a statute authorizing the dis- 
missal and placing on the pension roll of a mem- 


[b] Certificate defective in sub- 


20. See Greater New, York Char- 20. 
ter § 355. 

21. Roddy ‘v. McLaughlin, 219 
NYS 393. 


22, Peo. v. Martin, 145 N. Y. 253, 
39 NE 960. 

[a] An anonymous communica- 
tion ‘containing no statement of any 
act or neglect constituting a breach 
of duty on’ the part of the police 
officer, although certain statements 
were made reflecting upon him as an 
officer; is ‘not a charge pending, even 
where it had been in the possession 
of.'the ‘commissioner of police’ for 
two weeks before the application for 
retirement was filed. Peo. v. Greene, 
18LN: Ys 308, 738 NE 1111. 

23. “Péo..‘v. Martin, 145 N. Y. 253; 
39 NB 960; Peo. v. French, 108 N: Y. 
105, 15 NE 188. 


24. Peo. vy. Greene, 87 App. Div. 
589, 84 NYS. 6738. 

25. \Péo. v. “French, 138- NYSt 
584. 

26. Peo: v. Bingham, 198 N. Y. 
274, 91 NE 580. 

27. State v. Milwaukee  Police- 
men’s Pension Fund, 123 Wis. 245, 
101.NW 3738. f 
'-28.. Peo. v. Chicago Police Pen- 
sion ‘Fund Comrs., 116 Tll:—A. 252; 
McGann v.- Harris, 114 Ill. A. 308. 
Sée Larson v. Chicago, 199 Ill. A. 
321. 

29. Peo, v. French, 91 N. Y. 265 
{rev 24 Hun 263]; Gummerson v. 
Toronto Police Ben. Fund, 11 Ont. 


L. 194, 6 OntWR 517. 

[a] Injury in execution of duty.— 
Where a policeman is injured while 
vaulting over a wooden horse in a 
fymnasium, this being part of a 
manual exercise prescribed; the in- 
jury is one sustained in the execution 
of duty. Gummerson vy. Toronto 
Police Ben, Fund, 11 Ont. L, 194, 6 
OntWR 517’ [dism app 5 OntWR 
581]. 


Ben. Fund, 11 Ont. L. 194, 6 OntWR 
517 [dism app 5 OntWR 581]. 

31. Peo. v. McAdoo, 184 N. Y. 268, 
77 NE 17; State v. Policemen’s Pen- 


See Fund, 119 Wis. 436, 96: NW 
[a] Duty to retire on certificate.— 


A statute, providing that a police- 
man. who has served for a certain 
time shall be retired on a certificate 
of medical officers as to permanent 
disability, authorizes and requires 
the: commissioner on .a_ certificate 
given by the proper officers to retire 
a policeman who is within the terms 
of the act.= Peo, v. Bingham, 125 
App. Div, 722, 110 NYS 136 [aff 193 
N. Y. 610 mem, 86 NE 1131 mem]; 
Peo. v. Bingham, 66 Mise. 219, 121 
NYS 273 [aff 137 App. Div. 901 mem, 
122° NYS 1145 mem::(aff. 199 9N. Y. 
537 mem, 92 NE 1102 mem)]. 

32. State v. Policemen’s Pension 
Fund, 119: Wis. 436, 96 NW 825. 

33. La Due v: Van Keuren, 127 
Mise. 886, 217 NYS 300 [aff 217 App. 
Div. 708 mem, 217 NYS 919 mem] 
(the retirement of a police officer on 
examination by outside physicians 
was not authorized as on examina- 
tion by “medical officers,” although 
that had been the custom)! 

34, Peo. v. McAdoo, 184.N. Y. 268, 
Wt NEO LT, 

[a] Certificate not properly au- 
thenticated.—An order of the police 
commissioners in the city’ of New 
York dismissing a policeman and 
placing him on the pension list on 
the certificate of the board of sur- 
geons that he was unfit for full police 
duty, authenticated only by the sig- 
natures of the president and secre- 
tary, is’ invalid through lack of 
proper statutory certificate of dis- 
ability required by L. (1901) ec 466 

857. Peo.. v.. McAdoo, 184 N. Y. 
268; 7% NE £7. J 


stance.—A certificate of a medical 
board appointed to examine the rela- 
tor certified that he was permanently 
disabled so as to be “unfit for police 
duty;” that the cause of the disabil- 
ity was obesity, fatty heart, poor 
circulation, and that the nature of 
the disability was permanent and its 
extent such as to unfit him for the 
further performance of ‘‘full police 
duty.” It was held that such certifi- 
cate should. be construed as a whole, 
and that the statement that he was 
unfit to perform ‘full police duty” 
qualified and jimited the first clause 
that he was “unfit for police duty.” 


Peo. v. McAdoo, 184 N. Y. 268, 77 
NE 17. 
[c] Certificate held sufficient.—A 


certificate’ of three police surgeons 
that a police officer is permanently 
disabled, and that the cause, nature, 
and extent of such disability is de- 
fective vision, sufficiently states the 
cause of disability and authorizes 
the’ police commissioner, under 
Greater New York Charter §§ 355, 
357, to place the officer on the pen- 


sion’ roll. Reynolds v. Bingham, 
126 App. Div. 289, 110 NYS 520 [aff 
193 N. Y. 601 mem, 86 NE $1131 
mem ]. 


SS. Lerch v: 191 Iowa 
963, 1838 NW 578. 

_[a] Liability to performance of 
light duties.—Under Acts 87th Gen. 


Morgan, 


.Assem. c 23, providing that the chief 


of police shall have power to assign 
any member of the department re- 
tired or drawing a pension to the 
performance of light duties in the 
police department, one who resigns, 
instead of asking to be retired be- 
cause of disability, and is afterward 
put on the pension roll and draws a 
pension, may be required to perform 
such services. Lerch y. Morgan, 191 
Iowa 963, 183 NW 578. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ber of the police force disabled so as to be unfit 
for duty, and the order for a member’s retire- 
ment is made in opposition to his wishes and the 
claim that he is possessed of good health and 
is able to discharge the duties of his position, he 
having the right to have the question of his dis- 
ability tried and determined.** 

[§ 1417] (ee) Review. The discretionary power 
of a pension board to retire a member of the force 
on a pension after a given period of service can- 
not be controlled by mandamus.** The retirement 
of a police officer on pension of one half of his 
compensation is a removal, or a transfer or redue- 
tion of compensation within the meaning of the 
statute so that the police court has jurisdiction 
on the petition of the officer to review the action.*® 

[§ 1418] dd. Rate or Amount. The pension of 
a retired police officer is usually a sum equal to 
one half of the amount of salary attached to the 
rank which he held at the time of his retirement.*® 
While it has been held otherwise,*® he is entitled 
to a proportionate increase of pension on the in- 
crease of salary’of officers of the rank held by 
him at the time of his retirement;*! such increase 
is sometimes expressly authorized.t? The capacity 
in which a police officer shall be retired, or the 
amount of pension which he shall receive, is not 
affected by the fact that at the time of the ap- 
plication for retirement he is performing duties 
under a special assignment.*? Where a police com- 
missioner on removing an officer for disability is 
authorized to grant a pension of from one fourth 
to one half of the officer’s salary, one so removed 
is not entitled as a matter of right to a pension 
of one half of his salary, although he would have 
been entitled to a pension for that amount if he 
had voluntarily retired.** 

[§ 1419] ee. Proceedings To Obtain Pension—(aa) 
In General. In the absence of a statute requiring 
a formal demand to be placed on the pension roll, 
a written application is sufficient if any demand 
at all is required.*® An application for a pen- 
sion may be made at any time after the right 


thereto accrues in the absence of a limit imposed 


36. Hodgins v. Bingham, 196 N. 
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der provisions allowing a retired offi- 
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by statute.4¢ Where the board of police pension 
fund commissioners is vested with authority to de- 


‘termine the rights of an applicant for pension, 


it must give a fair hearing,*? and it cannot deny 
the claim of an applicant without a hearing, on 
the personal knowledge of the facts on the part of 
the members of the board.*8 

[§ 1420] (bb) Review of Decision. Certiorari*® 
is a proper remedy to the action of a board of 
trustees of a policeman’s pension fund in denying 
a pension to one entitled thereto where no other 
method of review is provided.®® Certiorari to 


_review the action of a board in denying a pension 


to the widow of a policeman brought within a 


‘year of the action of the board is timely ;>! and 


the proceedings will not be barred by laches where 
the delay in bringing them is excusable.®2 Where 
the board of police pension fund commissioners is 
vested with authority to determine the rights of 
applicants for pensions, and the statute contem- 
plates a review by the court only on the record 
of such proceedings, and defines the questions de- 
terminable to be whether the board had juris- 
diction, or whether it proceeded in the mode 
required by law, or whether in making its deter- 
mination it violated any rule of law affecting the 
rights of the parties to the prejudice of the relator, 
the court on review by it of a proceeding deny- 
ing a pension has no authority to hear the case 
anew.°? 

[§ 1421] (cc) Actions. Where a police pension 
board wrongfully withholds a pension, mandamus 
les to compel the performance of its duty.°4 While. 
one entitled to a pension may not limit to a pro- 
ceeding by mandamus, but may enforce his claim 
by a common-law action,®® the right to sue at 
common law has been denied;°* and where the 
board of police commissioners is vested with au- 
thority to determine the rights of an applicant for 
pension, a court has no jurisdiction to anticipate or 
dispense with the decision of the commissioners.®* 

Limitations or laches The right of a beneficiary 
of a police pension fund to enforce periodic pay- 
ments accrues when they become due,°® and, in the 


1030, 205 NW 865; Lerch v. Morgan, 


Y. 123, 89 NE 423 [dist Peo. v. Bing- 
ham, 66 Mise. 219, 121 NYS 273 (as 
137 App. Div. 901 mem, 122 NYS 1145 
mem [aff 199 N. Y. 5837 mem, 92 NE 
1102 mem])]. 

37. Friel v. McAdoo, 101 App. Div. 
155, OL NYS 454" [aff £81 N.Y... 658 
mem, 74 NE 1117 mem]. 


es. Somerville v. Justices Somer- 
ville Police Ct., 220 Mass. 393, 107 
NE 937. 

39. See statutory, charter, and 
municipal provisions. 

40. Peo. v. Chicago, 286 Ill. 105, 


121 NE 252. f 

4]. Klench y. Stockton Pension 
Mund Comuss. (Cal, 2A.) 249) -P._ 46; 
Aitken v. Roche, 48 Cal, A. 753, 192 
P 464. 

[a] Increase within year prior to 
retirement.—Where a policeman on 
being retired for disability is en- 
titled to a pension equal to one half 
of the amount of salary attached to 
the rank which he held prior to the 
date of retirement, the pension of an 
officer who held the rank of corporal 
for one year prior to his retirement 
will be based on the salary attaching 
to the rank at the time of his retire- 
ment, although the salary attaching 
to that rank was increased within a 
year. Rumetsch v. Davie, 47 Cal. A. 
512, 190 P 1075. te 

42. See statutory provisions, 

[a] Additions to base pay.—Un- 


[43 C.. J—52] 


cer a remuneration equal to one half 
the remuneration of active officers of 
the same grade and rank, with a 
proportionate increase in case of an 
increase in pay to officers in active 
service, but requiring every retired 
officer to receive the same remunera- 
tion as others of the same grade and 
rank, a retired officer is not en- 
titled, in addition to half of the pay 
to which his grade or’ rank entitles 
him, to one half of the additional 
compensation baséd on length of 
service, which is subsequently pro- 
vided for. Leitch v. Gaither, (Md.) 
134 A 317. : 

43. Roddy v. McLaughlin, 219 
NYS 393. See Fay v. Partridge, 78 App. 
Div. 204, 79 NYS: 722 [rev on other 
grounds 174 N. Y. 526 mem, 66 NE 
1107 mem] (holding that while New 
York City Charter § 276 recognizes 
the office of a detective sergeant, in- 
asmuch as the mere detailing of a 
patrolman to perform the duties of a 
detective sergeant does not make him 
the holder or occupant of such office, 
that he is acting as detective ser- 
geant at the time he makes applica- 
tion to be pensioned as such is of no 
avail to him). 

44. Beal v. Bingham, 60 Misc. 539, 
112 NYS 465. ; 

45.. Hess v. Bloomington Police 
Pension Fund, 188 Ill. A. 8 

46. Gaffney v. Young, 


200 Iowa 


191 Iowa 9638, 183 NW 578. 

47. Carleton v. Seattle Police Pen- 
sion Fund Comrs., 115 Wash. 572, 197 
P 925; Gummerson y. Toronto Police 
Ben. Fund, 11 Ont. L. 194, 6 OntWR 


Beye 

48. Carleton y. Seattle Police: Pen- 
sion Fund Comrs., 115 Wash. 572, 
WEN wi2? B)PAgs- 
+ aa Generally see Certiorari 11 C. 
.p 80. 

50. Gaffney v. Young, 200 Iowa 


1030, 205 NW 865. 

51. Gaffney v, Young, supra. 

52. McGurty v. Newark, 90 N. J. 
L. 1038, 100 A 849. 

53. Carleton v. Seattle Police Pen- 
EAU Hs Comrs., 115 Wash: 572, 197 
P 926: 

Hearing de novo on appeal gen- 


orgy, see Appeal and Error §& 
2646. 
54. See Mandamus § 313. 


55. Hayes v. Hoboken, 93 N. J. 
L. 432, 108 A 868. 

56. State v. Holmes, 5 Oh. A. 1, 23 
OhiGiAn eG GesNqmoa esos 

{a] Reason for the rule being that 
such a pension is a gratuity. State 
Ve" ELolimes) oc Ob A Lazo Ole Cian Cts 
N.S. 133. 

57. Gummerson y. Toronto Police 
Ben, Fund, 11 Ont, L. 194, 6 OntWR 
617. 

58. Gaffney v. 


Young, 200 Iowa 
1030, 205 NW 865. : 


wy 
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absence of any statutory limitation to the con- 
trary, the continuing right to a pension will not 
be barred by the lapse of time;°® but as to claims 
for payments which have already accrued the 
proper statute of limitation will be applied.®° A 
pensioner cannot be charged with laches or ac- 
quiescence in the suspension of his, pension by the 
board of trustees of the pension fund, where such 
board had no power to suspend.®* 

[§ 1422] (e) Revocation of Pension—aa. By Leg- 
islative Act. If the right of an officer to share 
in a pension fund created by the state depends 
upon the happening of a particular event, his in- 
terest in the fund is a mere expectancy and liable 
to be defeated at any time before the happening 
of the event by the action of the legislature in 
repealing the law creating the pension,®? or making 
new and different provisions for the distribution of 
the fund.*? And the right of the legislature thus 
to revoke the pension is not affected by the fact 
that a given sum was retained from the officer 
each month, since such sum, although called in law 
a part of his compensation, is in fact an appropria- 
tion of that amount by the state each month to 
the creation of the fund.6* Where the event on 
which a pension to a police officer becomes pay- 
able actually has happened, the right to the pen- 
sion is vested in the view of some courts,® but 


59. Peo. v. Armstrong, 196 Ill. A. 


199; Gaffney v. Young, 200 Iowa 1030,| widow, etc., 
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service, die from natural causes, his 
Shall be entitled to a 
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other courts considering the pension for this purpose 
merely as a bounty hold that the state may recall 
or withhold it at any time.®® 

[§ 1423] bb. For Cause or in Exercise of Discre- 
tion. The rights of a beneficiary of a police pen- 
sion fund can be revoked only in the manner pro- 
vided by law.®? The power of trustees of a pen- 
sion fund of which the state is donor is not 
exhausted by merely designating a beneficiary and 
fixing the amount of his pension, where such 
trustees are empowered in their discretion subse- 
quently to discontinue the pension.®* 

Residence. In the absence of.a statute requir- 
ing it, a pensioner is not required to reside con- 
stantly in the city while receiving a pension,®? 
and a statute requiring pensioners to render tem- 
porary service in case of emergency does not im- 
pliedly require it;‘° nor does removal from the 
state constitute a forfeiture of the pensioner’s 
rights. . 

Fraud in naturalization, One exercising rights 
of citizenship for upward of twenty-one years, and 
discharging the duties of a police officer for six- 
teen years until retired and pensioned for disability, 
cannot be summarily removed from the pension roll 
on the ground of fraud in the proceedings for his 
naturalization, committed by others without his 
knowledge.”” 


right of pension from a policeman 
having served twenty years, by 


205 NW 865; State v. Holmes, 5 Oh. 
At. 23 (OhN Girt. Nsis. Te sBut 
see Nicols v. San Francisco Police 
Pension Fund Comrs., 1 Cal. A. 494, 
82 P 557 (dictum to the contrary). 

60. Nicols v. San Francisco Police 
Pension Fund Comrs., supra; Peo. v. 
Armstrong, 196 Ill. A, 199; State v. 
Holmes, 5 Oh. A. 1, 23 Oh. Cir. Ct. 
N. S. 133. See Gaffney v. Young, 200 
Iowa 1030, 205 NW 865 (question ex- 
pressly left undecided). 

61. State v. Holmes, 5 Oh. A. 1, 
23 Oh; Cir. Ct..N. S:' 133. 

62. U. S.—Pennie v. Reis, 132 U. 
S. 464, 10 SCt 149, 33 L. ed. 426. 

Cal.—Clarke v. Police, ete., Ins. Bd., 
123 Cal. 24, 55 P 576; Cohrn v. Hen- 
derson, 19 Cal. A. 89, 124 P 1037; 
Nicols v. San Francisco Police Pen- 
sion Fund Comrs., 1 Cal. A. 494, 82 P 
557. 

Ill.—Pecoy v. Chicago, 265 Ill. 78, 
106 NE 435. 

lowa.—Gaffney v. Young, 200 Iowa 
1030, 205 NW _ 865. 

N. Y.—Friel v. McAdoo, 101 App. 
Div. 155, 91 NYS 454 [aff 181 N. Y. 
558 mem, 74 NE 1117 mem]. 

{a] Tl lustrations.—(1) Where pen- 
sions for policemen are predicated 
merely upon death occurring during 
period of service, and death only 
fixes the right to a pension, a repeal 
of the pension statute before death 
destroys the pension right. O’Dea 
v. Cook, 176 Cal. 659, 169 P 366. (2) 
San Francisco charter of 1900 re- 
pealed previous acts regulating pen- 
sions and the widow of a policeman 
pensioned prior thereto and who died 
thereafter is not entitled to relief 
under former act. Cohrn vy. Hender- 
son, 19 Cal. A. 89, 124 P 1037. 

63. Pennie v. Reis, 132 U.S. 464, 
10 SCt 149, 33 L. ed. 426; Clarke v. 
Police, etc., Ins. Bd., 123 Cal. 24, 55 
P 576; Burke v. San Francisco Police 
Relief, etc., Fund, 4 Cal. A. 235, 87 P 
421; Friel v. McAdoo, 101 App. Div. 
155, 91 NYS 454 [aff 181 N. Y. 558 
mem, 74 NE 1117 mem]. 

[a] Bule applied.—San Francisco 
City Charter (St. [1899] p 241 c 2) 
went into effect Jan. 1, 1900, and 
created the police relief and pension 
fund.: -Art78 e110 “§. 6: (page ass) 
declares that when any member of 
the department shall, after ten years’ 


ton Pension Fund Comrs., 


sum equal to the amount retained by 
the treasurer from the pay of such 
deceased member, and paid into the 
relief and pension fund. Art 8 c 10 
§ 11 subd 9 (page 334) requires the 
treasurer to retain from the pay of 
each member of the police force two 
dollars a month for the benefit of 
such fund. It was held that the act 
was prospective only, so that on the 
death of a police officer his widow 
was only entitled to recover a sum 
equal to the amount retained from 
his pay for the benefit of the pension 
fund after the act took effect. Burke 
v. San Francisco Police Relief, etc., 
Fund, 4 Cal. A. 235, 87 P 421; Stiles 
v. West Chicago Park Police Pension 
Fund Comrs., 281 Ill. 636, 118 NE 202. 
64. Pennie v. Reis, 132 U. S. 464, 
10 SCt 149, 33 L. ed. 426; Burke v. 
San Francisco Police Relief,  etc., 
Fund, 4 Cal. A. 235, 87 P 421; Pecoy 
v. Chicago, 265 Ill. 78, 106 NE 435. 
65. French v. Cook, 173 Cal. 126, 
160 P 411; Kavanagh v. San Francis- 
co Police Pension Fund Comrs., 134 
Cal. 50, 66 P 36; Klench v. Stockton 
Pension Fund Comrs., (Cal. A.) 249 
P 46; Sheehan vy. San Francisco Po- 
lice Comrs., 47 Cal. A. 798, 190 P 55. 
[a] Thus when a city established 
a retirement pension system for po- 
licemen, a policeman eligible to be 
retired on a pension who met all re- 
quirements and was retired and en- 
rolled on the pension list had a vested 
right to draw pension in the amount 
provided for those of the class to 
which he belonged. Klench y. Stock- 


(Cal. A.) 
249 P 46. 


66. Beutel v. Foreman, 288 Ill. 
106, 123 NE 270; Stiles v. West Chi- 
cago Park Police Pension Fund 
Comrs., 281 Ill. 636, 118 NE 202; Pecoy 
v. Chicago, 265 Ill. 78, 106 NE 435; 
Eddy v. Morgan, 216 Ill. 437, 75 NE 
174 [aff 120 Ill. A. 626]; Miner v. Staf- 
ford, 239 Ill. A. 346; Head v. Jacobs, 
150 Ky. 290, 150 SW 349. See Peo. v. 
Abbott, 274 Tll. 380, 118 NE 696, Ann 
Cas1918D 450 (where it was said 
that such pensions generally are not 
considered donations or gratuities). 

[a] Applications of rule.—(1) As 
between the state and members of 
the police department of a munici- 
pality, the state may take away the 


amending the statute to provide pen- 
sions in such cases only afer attain- 
ing the age of fifty years. Beutel v. 
Foreman, 288 Ill. 106, 123 NE 270. 
(2) Under Acts (1912) e 112, which 
repeals Act March 3, 1904 (Acts 
[1904] ec 12), and provides for a new 
system for pensions to policemen in 
cities of the first class, existing pen- 
sioners were held not entitled, as a 
matter of right, to transfer to the 
new pension list, the matter of trans- 
fer being committed to the discretion 
of the board created by the later act. 
Se v. Jacobs, 150 Ky. 290, 150 SW 

67. Dickey v. Jackson, 181 Iowa 
1155, 165 NW 387; State v. Holmes, 5 
Oh A. J 23 JON. (Cir ChaNa us mal ows 
and cases infra this section. 

[a] Authority of particular of- 
ficers.—Where the authority to grant, 
suspend, or revoke pensions is in the 
mayor and the police commissioners, 
the board of trustees of the relief 
fund has no power to suspend or re- 
voke a pension. State v. Holmes, 5 
Ol GA. =), i268, Ons 7Cirg Cte Nua Seaioae 

68. Peo. v. Matsell, 94 N. Y. 179. 

69. Moffatt v. Lowell, 215 Mass. 
92, 102 NE 344, 

70. Moffatt v. Lowell, supra. 

[a] Readiness to perform service 
shown.—Under statutory provisions 
authorizing the retirement of mem- 
bers of police departments on pen- 
sions, and authorizing the mayor or 
board of police in case of an emer- 
gency. to call upon any person so pen- 
sioned for temporary service, a»pen- 
sioner did not lose his right to a 
pension by residing outside the com- 
monwealth one half of each year, 
especially where he left the police 
department notified of his where- 
abouts, and was at all times ready to 
return and perform active service if 
required. The pensioner did not Jose 
his right to a pension by his failure 
to notify the mayor of the city of his 
whereabouts, even assuming that the 
mayor was the head of the police de- 


partment. Moffatt v. Lowell, 215 
Mass. 92, 102 NB 344. 

71. Moffatt vv. -Lowell, supra; 
State v. Holmes, 5 Oh, A. 1, 23 Oh 
CIiLIOt.cN.. S. lee: ; 

72. Matter of Hickey, 56 Misc. 


118, 106 NYS 148. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher, 
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Reémployment; another office. If a pension is 
awarded for past services under a law which does 
not forbid the pensioner’s reémployment on the 
force, a subsequent reémployment does not operate 
to revoke his pension;** but on being retired after 
service on such reémployment he cannot compel the 
payment of the pension to which he was entitled 
on his first retirement in addition to the pen- 
sion to which he was entitled by reason of his 
rank on his subsequent retirement.7* It has also 
been held that a retiréd policeman is entitled to 
draw his pension, notwithstanding election to, and 
occupation of, the office of constable, although he 
was subject to be called upon by the pension board 
to perform duties in cases of emergency.7® , 

Cessation of disabilities. Where it is provided 
that the pension of a member of the department 
who has been retired for disabilities shall cease 
in ease his disabilities cease, one who has been 
regularly retired has a vested right to retain his 
place on the retired list and to have his pension 
continued until his disabilities should have ceased,*¢ 
and: is entitled to a judicial determination by -a 
competent court of facts upon which ‘it is claimed 
the right has ceased."7 

Effect of award under Workmen’s Compensation 
Act. Where the statute provides that a policeman 
retired and placed on the pension roll because of 
disability may be removed therefrom and rein- 
stated on the police force by the board of trustees 
after a hearing and on examination by physicians 
to discover whether the disability continues, the 
board has no power to remove arbitrarily one from 
the pension roll because he was awarded compen- 
sation for injuries under the Workmen’s Compensa- 
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tion Act.78 

Effect; review of action. Where the board of 
trustees of a pension fund, in the exercise of the 
discretion vested in it, passes on the right of an 
applicant to participate in the fund as a pensioner, 
and allows the pension, its finding, unless set aside 
by it, is binding on it and on all the world, and 
cannot be reviewed by the board,’® except on the 
grounds that the board was without authority to 
act,®° or that applicant was guilty of fraud in pro- 
curing the pension to be allowed.** 

[§ 1424] (19) Relief Assocations**—(a) Nature, 
Organization, and Powers. A relief association in- 
corporated under the general laws relating to 
benevolent associations and limiting its membership 
to members of the police force of a city is not a 
public or quasi-public corporation, but a private 
corporation.®® As in the case of beneficial associa- 
tions generally,** its by-laws should be adopted in 
the mode prescribed by the society’s charter.*° 
Subject to the general rules governing the validity 
of contracts," a contract entered into by a police- 
men’s beneficial association, within the limits of 
its power to contract, is binding on it.** 

[§ 1425] (b) Membership. Subject to statutory 
provisions governing the subject,8* a police relief 
or benevolent association has the right of control 
over its own membership,®® and a police officer does 
not become a member in good standing until he 
has conformed to all of the by-laws of such as- 
sociation, and to all contracts and agreements which 
he has entered into relative to the payment of 
benefits.°° Under a statutory provision that the 
benefit to accrue by reason of the decease of mem- 
bers may be extended to such members as may 


73. Peo. v. York, 41 App. Div. 419,| police commissioners and refused to 87. Brindze v. Atlantic eo Po- 
59 NYS 735. be examined, unless his doctor was|licemen’s Ben. Assoc., 75 N ae 

74. Mulvey vy. Waldo, 80 Misc. 317,| present, was held not to show that] 405, 72 A 435 [aff 77 N. J. ak 27 
140 NYS 988, petitioner’s conduct was contemptu- | 79 A 686].° 

75. Jackson v. Otis, 66 Cal. A.|/ous. Sheehan v. San Francisco Po- [a] Contract for operation of cir- 


357, 225 P 890. 

76. Sheehan vy. San Francisco Po- 
lice Comrs., 47 Cal. A. 793, 190 P 55; 
Sheehan v. San Francisco Police 
Comrs., 47 Cal. A; 29, 190'P 51: 

77. Sheehan v. San Francisco Po- 
lice Comrs., 197 Cal. 70, 239 P 844. 

[a] Effect of determination of 
board.—The board of police commis- 
sioners as trustees of the pension 
fund, who are not empowered finally 
to determine questions of fact, have 
the power to determine in the first 
instance whether disability of officer 
pensioned has ceased, but such de- 
termination is only an indication of 
board’s course of action and has no 
legal effect whatever. Sheehan v. 
San Francisco Police Comrs., 197 Cal. 
70, 239 P 844. 

{b] Declaring disability ended 
without proof.—As the San Fran- 
cisco Charter confers on the board 
of police commissioners no power 
finally to determine any question of 
fact in connection with.a pension, its 
attempted action, in itS capacity as 
a board of police relief and pension 
fund commissioners, in declaring 
that a retired policeman’s disabili- 
ties had ceased, without any proof or 
showing on the subject and contrary 
to the practically undisputed fact, 
was beyond its charter powers, and 
its acts in so declaring and in order- 
ing him to report for duty and in 
dismissing him for insubordination in 
refusing to report were void. Sheehan 
v. San Francisco Police Comrs., 47 
Cal. A: 793, 190 P 55; Sheehan v. San 
Francisco Police Comrs., 47 Cal, A. 
29, 190 Por. 

Te] Contempt held not to be 
shown.—In mandamus to prevent re- 
moval from pension list, an unas- 
sailed finding that petitioner objected 
to the jurisdiction of the board of 


197 Cal. 70, 239 P 844. 


lice Comrs., 
181 Iowa 


78. Dickey v. Jackson, 
1155, 165 NW 387. 

[a] Remedy of city.—If a city re- 
sisted its injured police officer’s claim 
for compensation under the Work- 
men’s Compensation Act on _ the 
ground that he had been placed on 
the roll of the police pension fund of 
the city, its remedy was clearly to 
raise the question in the proceeding 
for compensation under the Work- 
men’s Compensation Act, and not ar- 
bitrarily to remove the member from 
the pension roll. Dickey v. Jackson, 
181 Iowa 1155, 165 NW 387. 

79. Eddy v. Peo., 218 Ill. 611, 75 
NE 1071 [aff 120 TIA 626]; Police 
Pension Cases v. McClenehan, 131 Md. 
315, 101 A 786. 

{a] MTlustration.—Although Acts 
(1906) e¢ 68, authorizing police com- 
missioners of Baltimore to pension 
former policemen, was discretionary 
and not mandatory, where matter had 
been acted upon by board then in of- 
fice, subsequent boards could not re- 
voke it. Police Pension Cases v. 
McClenehan, 131 Md. 315, 101 A 786. 

so. Los Angeles v. McKeag, 46 Cal. 
A, 29, 188 P 845; Eddy v. Peo., 218 Ill. 
611, 75 NE 1071 [aff 120 Ill. A. 626]. 

81. Eddy v. Peo., supra. 

82. Generally see Beneficial Asso- 
ciations 7 C. J. p 1048; Mutual Bene- 
fit Insurance [29 Cyc 1]. 

83.. De Runtz vy. St. Louis Police 
anges Assoc., 180 Mo. A. 1, 162 SW 
1053. 

84. See Beneficial Associations § 
31; Mutual Benefit Insurance [29 Cyc 
16]. 
85. De la Ronde v. Ottawa Police 
Ben. Fund Assoc., 3 OntWN 1188, 21 
OntWR 997, 3 DomLR 328, 3 OntWN 
1282, 22 OntWR 123, 6 DomLR 850. 

86. See Contracts §§ 339-480, 


cus.—A policemen’s beneficial asso- 
ciation could validly contract with 
an amusement company to furnish 
show grounds, pay the necessary li- 
cense, and sell tickets for a four 
days’ circus to be conducted by the 
company, for an equal division of the 
revenue above a given sum. Brindze 
v. Atlantic City Policemen’s Bene- 
ficial Assoc., 75 N. J. Eq. 405, 72 A 
485 [aff 77 N. J. Eq. 272, 79 A 686], 
88. See statutory provisions. 


89. De Runtz v. St. Louis Police 
a Assoc., 180 Mo. A. 1, 162 SW 


90. De Runtz v. St. Louis Police 
Relief Assoc., supra; Lydon y. Pitts- 
burg Police Pension Fund Assoe., 8 
Pa. Super. 251. 

[a] Agreement to pass physical 
examination.— Where a _ patrolman 
agrees that he should not participate 
in the benefit of the association until 
he had passed a physical examina- 
tion, which he never did, the agree- 
ment is not without consideration 
and no benefit is payable on his death. 
Lydon v. Pittsburg Police Pension 
Fund Assoc., 8 Pa. Super, 251. 

[b] Must be member of both force 
and association.—Under the charter 
of a police relie1 association provid- 
ing that whenever any member of the 
police force who is a member of the 
association shall die a certain sum 
shall be paid to the beneficiary, a 
beneficiary of a certificate on the life 
of a retired veteran of. the police 
force cannot recover in the event of 
the death of such veteran, as a mem- 
ber of the force on whose lifé a cer- 
tificate is issued must be at the time 
of his death a member of the police 
force as well as a member of the 
association to entitle his beneficiary. 
to recover. Price v. St. Louis Police 
Relief Assoc., 90 Mo. A. 210. 
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be retired from the police force, the association 
may extend the benefit to a part only of the class 
named, by a by-law; and if this is done the as- 
sociation will not be bound by the acts of its 
officers in extending the benefit to those not in- 
cluded by such by-law.°+ 

[§ 1426] (c) Dues and Assessments. Where the 
by-laws of the association create a distinction be- 
tween active members of the force and those who 
have honorably left the force, as to the amount 


of dues payable, one who is on the pension roll © 


but required by the rules of the department to 
be subject to call by day or night is entitled to 
pay dues as an active member.®? Where the by- 
laws of the association provide that ex-members 
of the force shall be notified of dues and assess- 
ments, the giving of notice is a condition precedent 
to an exercise by the society of the right of for- 
feiture.°* If a member tenders his dues or as- 
sessments to the proper officers of the society and 
the tender is refused, there can be no forfeiture 
of his rights for nonpayment of dues or assess- 
ments,°* nor need it be repeated in order to -pre- 
vent a forfeiture.® 

[§ 1427] (d) Contingency on Which Benefits Pay- 
able. The rules of an association providing that 
every application for a pension shall be gone into 
by the board of directors contemplates a fair hear- 
ing by the proper officers and must be complied 
with.°® Where the by-laws of an association create 
a distinction between active members of the force 
and those who have honorably left the force as to 
sick benefits receivable, one, who although on the 
pension roll is required by the rules of the de- 
partment to be subject to call by day or night, is 

91. Burbank v. Boston Police 
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police force or is obliged to resign, 


entitled to receive sick benefits as an active mem- 
ber of the force.** : 
Death in discharge of duty. A policeman wh 
was killed in battle, while on leave of absence in 
the service of the United States, is not entitled 
to pension under the by-laws of an incorporated 
society, which provide for the payment of a pen- 
sion to the family of a member of the police force, 
who is killed in the actual discharge of his duty.°® 
Dismissal from force. The provision of a con- 
stitution of an association authorizing the payment 
of a benefit to a member who has been dismissed 
for a violation: of police duty is against public 
policy and void,®® but where a provision authoriz- 
ing .the payment of a benefit in case of a dis- 
missal, which when construed in connection with 
other provisions and the circumstances of its adop- 
tion shows that the dismissal referred to was not 
of the character condemned by law, that construc- 
tion will be adopted, and a member who has been 
honorably dismissed will be held entitled to the 
benefits allowed by the provision.t A by-law of 
an ‘association, providing that a member dismissed 
from the police force for cause shall immediately 
cease to have any interest in the fund of the as- 
sociation and shall not be entitled to any benefit 
therefrom does not apply to a member who was 
forced out’ of the police service without a hearing.” 
[§ 1428] (e) Persons Entitled to Proceeds. 
Where the person designated as a beneficiary is 
not entitled to take at the time of the member’s 
death, the fund goes to the person on whom the 
right thereto is conferred by the constitution*® or 
by-laws. The action of a police benefit associa- 
tion in paying into court the amount of a bene- 


1. Foley v. New York Mut. Benev. 


oot Assoc., 144 Mass. 434, 11 NE 


92. Nickerson v. Providence Po- 
lice Assoc., 26 R. I. 40, 57 A 1057. 

93. Lockney v. Police Beneficiary 
Assoc., 217 Pa. 568, 66 A 844. 

[a] Questions for jury.—By-laws 
of a police benefit society provided 
for assessments on the second Mon- 
day of the month against members of 
the police force, while ex-members 
were to pay within thirty days after 
notice. Notice of assessment was 
read to all the policemen, and a copy 
posted on the bulletin board in the 
station house. There was no pro- 
vision as to the notice to an ex- 
member. The evidence ‘showed that 
the posting of notice on the bulletin 
board was the usual method of in- 
forming ex-members. An .ex-mem- 
ber was expelled for nonpayment of 
an assessment. It was held that the 
questions as to whether a custom as 
to notice had been established and 
whether the notice was. sufficient 
were for the jury. Lockney v. Police 
Rene claty Assoc., 217 Pa. 568, 66 A 


94. Starnes v. Atlanta Police Re- 
lief’ Assoc., 2 Ga, A. 237-58 SE 481 
(where after the son for some months 
paid to the officer of a relief asso- 
ciation his father’s membership dues, 
which were accepted by the officer, 
the tender by the son thereafter was 
refused). 

95.. Starnes v. Atlanta Police Re- 
lief Assoc., supra, 

La Pointe v. Montreal Police 
ah SORA AS O55 D385 LOO GTEC 


Member obliged to resign 
from force.—The rules of the re- 
spondent police pension society. pro- 
vided that every application for a 
pension should be fully gone into by 
the board of directors, and in par- 
ticular that any member entitled 
thereto, who is dismissed,from the 


shall have his case considered by the 
board and his right thereto deter- 
mined by a majority. On the appli- 
eation for a pension by the appellant, 
who had been obliged to resign, the 
board, without any judicial inquiry 
into the circumstances, resolved to 
refuse the claim, “‘seeing that he was 
obliged to tender his resignation.” 
It was held, in an action by “the ap- 
pellant in effect to compel a due ad- 
ministration of the pension fund, 
that this resolution was void and of 
no effect. The tender of resignation 
gave him the right to appeal to the 
board, and to have his claim as af- 
fected thereby duly considered and 
determined. It did not by itself for- 
feit rights acquired by length of 
service and regular contribution to 
the pension fund. La Pointe v. Mon- 
treal Police Assoc., [1906] A. C. 535, 
[1906] AC (Can.) 379. 

[b] Scope of hearing.—The char- 
ter of a benevolent association 
formed to secure a pension to mem- 
bers of a police force provides that 
in the case of dismissal or compul- 
sory retirement the management 
shall consider and decide whether or 
not the pension shall be granted, In 
such case the consideration should 
be confined to the act or acts which 
are the immediate cause of the dis- 
missal or retirement and no inquiry 
should be held into other acts or 
prior delinquencies. La Pointe v. 
Montreal Police Assoc., [1906] A. C. 
535, [1906] AC (Can.) 379; Montreal 
Police Beney. Assoc, v. Lapointe, 20 
Que. K. B. 315. 

97. Nickerson v. Providence Po- 
lice Assoc., 26 R, I. 40, 57 A-1057, 

98. Hamberry v. Philadelphia Po- 
lice Pension Fund Assoc. 76 Pa. 
Super. 216. 

99. Foley v. New York Mut. Be- 
nev. Soc., 141 App. Div. 180, 126 NYS 
12; McCormick v. McCarton, 95 App. 
Div. 426, 88 NYS 722. 


Soc., 141 App. Div. 180, 126 NYS 12. 

[a] A policeman retired because 
of physical infirmities is within the 
rule. Foley v. New York Mut. Benev. 
Soc., 141 App. Div. 180, 126 NYS 12. 

2. De la Ronde v. Ottawa Police 
Ben. Fund Assoc., 3 OntWN 1282, 22 
OntWR 123, 6 DomLR 850. . 

3. Johnson v. Policemen’s Benev. 
A ssoeje3s4: Ohs Cir.Ct. 245. 

[a] Thus, where the purpose of 
the constitution of a policemen’s be- 
nevolent association and of the law 
under which it was incorporated was 
to raise funds for the families of the 
deceased members, the widow of a 
deceased member is entitled to the 
benefits as against his brothers who 
were designated as beneficiaries prior 
to his marriage. Johnson y. Police- 
mpehs Benev. Assoc., 34 Oh, .Cir. Ct, 
45. 

4. Boyle v. Fitzgerald, 146 App. 
Div. 668, 131 NYS 469. 

[a] Rule applied.—Where the by- 
laws of a police benefit association, 
as they stood at the time, decedent 
became a member, gave ‘his sister, 
whom he had designated as benefici- 
ary, no right as against the associa- 
tion on his death within eighteen 
months after becoming a member, 
but in the meantime the by-laws 
were amended by a provision that, if 
a member in good standing for one 
month or over were killed in the dis- 
charge of his duty, his “beneficiary” 
might receive the benefits, but that 
no one should receive such benefits 
excepting the wife, child, father, or 
mother of the member, and on the 
death. of the member eleven months 
after joining the association the as- 
sociation paid the benefit into court, 
his sister was not entitled to the 
benefit as against his widow, the 
term ‘“‘beneficiary,’’ as used in the 
amendment, including not only the 
beneficiary designated by the mem- 
ber, but also a beneficiary specified 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1428-1433] 


fit is not an admission of willingness to pay the 
money to a particular claimant, nor a recognition 
of her claim, but merely indicates its willing- 
ness to pay the fund to the person entitled to re- 
ceive it.® 

Widow. The by-laws governing a police relief 
fund providing for a pension to the widow of a 
member include a widow who had applied for di- 
voree.® 

Designation of beneficiary. Where a former mem- 
ber of a police relief association resumes his mem- 
bership on rejoining the force, the designation of 
his wife as beneficiary, made during his earlier 
membership, continuing of record with the associa- 
tion, the most that is necessary to continue the 
designation of the wife as payee is a formal or 
informal ratification of such designation by the 
member, acceptable to the association.‘ 

[§ 1429] f. Other Persons Connected with Police 
Department—(1) City Jailer. Under the general 
_rule® the governing board of a eity has no in- 
herent power to create the office of city jailer. It 
can exercise only those powers granted in express 
terms or necessarily implied, or those essential to 
the declared object and purpose of the corporation, 
not simply convenient but indispensable.® 

Duties. Where a statute provides that a city 
jailer shall perform such duties as the general 
council shall preseribe, he may be required by ordi- 
nance to perform the duties of janitor of the city 
hall and the building adjacent, in which were lo- 
cated the offices of city officers.1° 

Compensation.1! Where the legislature fixes the 
minimum compensation of a city jailer, the coun- 


cil cannot pass an ordinance fixing it at a sum - 


less than the minimum prescribed by the legisla- 
ture.?? 

Removal.!? An assistant city jailer, whose office 
is created by the city and who is constituted a 
member of the police department, can be removed 
only in the manner prescribed for the removal of 
police officers generally;'* while his office may be 
vacated for economic reasons,'® he cannot be re- 
moved on the ground that his services are no longer 
required, and his office continued with another mem- 
ber of the police department placed in charge.'® 

[§ 1430] (2) Clerk. of Police Court. Where the 
in the by-laws. Boyle v. Fitzgerald, 
146 App. Div. 668, 1381 NYS 469. 


{b] Waiving investigation as to 
circumstances of beneficiary.—It is seq 
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86 SW 1123, 27 KyL 867. 
Removal of: 
Agent generally see infra § 1669 et 
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office of clerk of the police court of a city exists 
by virtue of the municipal charter, it is within the 
civil service of the city, and not of the state.1” 
Where the duties of the clerk of a police court, 
as recited in a city charter, are essentially of a 
publie character, and there is nothing secret or 
confidential as between the police justice and the 
clerk in the manner in which the duties are to be 
discharged, the duties are not confidential so as 
to exempt a candidate for the office from civil serv- 
ice examination.'® 

Assistant clerks are not included within a char- 
ter amendment fixing at a designated amount the 
salaries of ‘‘clerks of the police courts.’?!® 

[§ 1431] (3) Doorkeeper. A doorman at a sta- 
tion house is not a member of the police force 
where the charter expressly enumerates the forge as 
‘‘eaptain, roundsmen and patrolmen,’’ and the po- 
lice board may appoint doormen to hold office at 
its pleasure.?° 

Removal.?1. Where, under the statutes, the door- 
man at a station is not a police officer, he may 
be removed at the discretion of the police board, 
without preferring charges against him.22 Where a 
doorman is illegally transferred to another depart- 
ment, his failure to perform the duties of the new 
office constitute no ground for removing him from 
his office as doorman.” | 

[§ 1432] (4) Engineer and Crew of Patrol Boat. 
The chief engineer of a police patrol boat is not 
a member of the police force, as he is not men- 
tioned in the statutes specifying the employees com- 
posing it,** and statutes authorizing the commis- 
sloner of police to employ such crew as he might 
deem necessary for the police patrol boat does not 
make such crew members of the police force, merely 
by virtue of their employment.?® 

[§ 1433] (5) Inspector. Seniority among several 
inspectors is determined by appointment, not by 
qualification.2® Where an applicant for inspector- 
ship has failed on competitive examination to show 
the required mental and physical standards, man- 
damus will not he to compel the examiners to 
certify his qualification for the office.2” One seek- 
ing to establish title or right depending on a valid 
title to the office of police inspector must show 
that he is a de jure officer;?8 but where the office 


v. York, 35 App. Div. 372,54 NYS 888. 
Appointment of: 

Agent generally see infra § 1616 et 
seq 


immaterial to the right of a sister of 
a deceased member, named by him as 
beneficiary, but precluded from tak- 
ing by the by-laws, as against his 
widow claiming as a beneficiary un- 
der the by-laws, whether the asso- 
ciation made an investigation of 
financial circumstances of the family 
of the deceased as required by its by- 
laws, this being a matter which con- 
cerned the association and its mem- 
bers only. Boyle v. Fitzgerald, 146 
App. Div. 668, 131 NYS 469. 

5. Boyle v. Fitzgerald, supra. 

6. State v. Carter, 111 Oh. St. 626, 
146 NE 56. 

7. St. Louis Police Relief Assoc. v. 
Strode, 103 Mo. A. 694, 77 SW 1091. 

8. See supra §§ 983, 1321. 

9. State v. Canavan, 17 Nev. 422, 
ReaD e ea yo 

10. Paducah v. Evitts, 120 Ky. 444, 
86 SW 1123, 27 KyL 867. 

2S Compensation of: 
Agent generally see infra § 1652 et 

seq 
Member of police force generally see 

supra § 1385 et seq. 
Officer generally see supra § 1138 et 


Seq. 
12. Paducah vy. Evitts, 120 Ky. 444, 


Wombat of police force generally see 
supra § 1344 et seq. 
geen generally see supra § 1079 et 


i State v. Stodden, 58 Mont. 116, 
m9 OM 19 9its 

Removal of police officers generally 
see supra § 1344 et seq. 

15. State v. Stodden, 58 Mont. 116, 
RO OME SO Oi 

State v. Stodden, supra, 

17.” Peo! wv... Dopey, 153 N. 
47 NE 800. 

Civil service generally see supra § 
983 et seq. 

18. Peo. v. Tobey, 
47 NE 800. 

Cregier v. New York, 11 Daly 
GING aL, 

20. Peo. v. York, 35 App. Div. 372, 
54 NYS 888. 

[a] Presumption of appointment. 
—The action of the police commis- 
sioners, under the Greater New York 
Charter, in permitting the relator to 
perform the duties of doorman in the 
police force for two months after the 
charter took effect, does not author- 
ize the presumption of a new  ap- 
pointment, since no such appointment 
is authorized under the charter, Peo.: 


Ys, BS, 


153 N. Y. 381, 


Maimber of police force generally see 
supra § 13821 et seq. 

Officer generally see supra § 982 et 
seq. 
21. Removal of: 

Agent. generally see infra § 1669 et 
seq 

Mouiber of police force generally see 
supra § 1344 et seq. 

Officer generally see supra § 1079 et 


seq. 

22. Tilley v. Cleveland, 4 Oh. Dec. 
(Reprint) 397, 2 ClevLRep 105. 

23. Peo. v. Bishop, 15 Misc. 2783, 
36 NYS 411 [aff 157 N. Y. 675 mem, 
51 NE 1093 mem]. 

24. Peo. v, York, 43 App. Div. 444, 
60 NYS 208. 

25. Peo. v. York, supra. 

26. Peo. v. Martin, 23 NYS 730 (a 
police inspector whose appointment 
precedes the appointment of another 
inspector by a few minutes is en- 
titled to seniority, although the other 
may have been several hours earlier 
in taking the oath of office). 

27. Allaire v. Knox, 62 App. Div. 


29, 70 NYS 845 [aff 168 N. Y. 642 
mem, 61 NE 1127 mem]. 
130, 


28. Peo. v. a a come Til, 
93 NE 2100, '20-AnnCas 496. 
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[$§ 1433- 438 


has a valid existence, one who assumes its duties | for making an explanation, when charged with mis- 


is a de facto officer and is responsible for his 
acts while discharging the powers and functions 
of the office.?9 

[§ 1434] (6) Inspector of Moral Conditions. A 
city, under powers conferred on it by statute to 
provide for the election or appointment of such 
officers as it deems necessary, has authority to create 
the office of moral conditions as a part of the de- 
partment of police.*° : 

[§ 1435] (7) Janitor. Unless otherwise provided 
by statutory provisions,*! the janitor of a police 
station is not a police officer,?? and he is not a 
member of the police department, who can be re- 
moved only for cause.*? 

[§ 1436] (8) Police Clerk. An appointment of 
a police clerk** may be valid, although the resolu- 
tion making the same does not show on its face 
that it was passed by a majority of the board.*® 

Oath.*® Where police clerks are considered 
county and not city officers, a statute requiring 
every person appointed under the city government 
to take an oath before the mayor does not apply 
to them.%? 

Salary.*® Where a statute provides that the 
salary of police clerks shall be paid out of the 
city treasury, the city is liable therefor, although 
they are county officers.%® 

Removal.*° Where a statute makes it the duty 
of police commissioners to reduce the expenses of 
the department as far as is practicable, they may 
for this purpose remove a deputy clerk without 
notice or hearing, although the appropriation for 
the department is sufficient to pay the whole force 
employed.*?. Although under the municipal char- 
ter a regular clerk in the police department, who 
is not a member of the uniformed force or in 
good faith a volunteer fireman, cannot be summarily 
removed until he has been allowed an opportunity 


29. Peo. v. McCann, supra. 


York, 4 EH. D. Smith (N. Y.) 430. 


conduct, he is not entitled to a trial on charges, 
and he is properly removed where his explanation 
is insufficient.*? 

The office of police clerk’s assistant is an office 
of the competitive class within civil service laws, 
providing that applicants to civil service offices be- 
long to the competitive class when the position to 
which they seek appointment is such that appli- 
cant’s merit can be determined by competitive ex- 
amination.*? 

Property clerk of the police department in a city 
to whom property, alleged to have been stolen, has 
been delivered by order of the criminal court, pend- 
ing the prosecution of a person accused of steal- 
ing it, in holding the property, is the agent of the 
court and holds it subject to the court’s orders.** 

[§ 1437] (9) Police Judge.*® A police judge is 
a judicial officer,*® but he is a judicial officer of a 
municipality,*7 and does not come within a consti- 
tutional provision that judicial officers shall be 
elected at the time and in the manner in which’ 
state officers are elected;*® and in the absence of 
any express provision relating thereto the manner 
of his appointment is governed by the laws relat- 
ing to the appointment of municipal officers gen- 
erally.4® The office of police justice created by 
charter is not abolished by the adoption of the 
commission form of government as authorized by 
statute, although the term of office of the incum- 
bent officer is thereby terminated.®° The salary of 
a police justice is that prescribed by law. 

[§ 1438] (10) Police Matron.®* The salary of a 
police matron is that which is prescribed by law. 

Removal.°* One not regularly appointed police 
matron, but whose tenure is probationary and at 
the pleasure of the power appointing her, may be 
removed without cause.®> A police matron, who 
holds office for an indefinite term subject to re- 


ment from the governor to the com- 


De facto officers generally see su- 
pra §§ 1058, 1054. 

20. Kucharski v. Harrison, 264 Ill. 
563, 106 NE 488 (an ordinance ecre- 
ating the office was not invalidated 
by reason of the fact that it was 
omitted in another provision enumer- 
ating the offices designated as po- 
licemen). 

31. See statutory provisions, 

32. Sims v. Boston Police Comrs., 
198 Mass. 547, 79 NE 824. 

“The ordinary duties of a janitor 
at a police station are in no respect 
similar to those of a police officer.’’ 
Sims v. Boston Police Comrs., 
supra. 

As employee see infra § 1613. 

33. Sims v. Boston Police Comrs., 
193 Mass. 547, 79 NE 824, 

Removal as employee see 
1669 et seq. 

Appointment of: 

Agent generally see infra § 1616 et 
seq. 

Member of police force generally see 
supra § 1321 et seq. 

Officer generally see supra § 982 et 
seq. 

35. Canniff v. New York, 4 E. D. 
Smith (N. Y.) 430. 

[a] Vacancy at time of appoint- 
ment.—Where, to establish the valid- 
ity of an appointment to the office of 
police clerk, it was necessary to show 
that a vacancy existed in that office 
at the time the appointment was 
made, it was held, in an action for 
salary, that the resignation of a 
former incumbent, in the absence of 
proof to the contrary, raised a pre- 
sumption that the vacancy continued 
to the period when the present claim- 
ant was appointed. Canniff v. New 


infra § 


Majority as necessary to action see 
supra § 776. 
tec Oath generally see supra § 

37. Canniff v. New York, 4 BE. D. 
Smith (N. Y.) 430. 

38. Compensation of: 

Agent generally see infra § 1652 et 
seq. 

Member of police force generally see 
supra § 1885 et seq. 

Officer generally see supra § 1138 et 
seq. 

39. Canniff v. New York, 4 E. D. 
Smith (N. Y.) 430. 

40. Removal of: 

Agent generally see infra § 1669 et 
seq. 

Member of police force generally see 
supra § 1344 et seq. 

Officer generally see supra § 1079 et 
seq. 

41. Peo. v. French, 25 Hun (N. Y.) 
111, 10 AbbNCas 418. 

42. Hawthorne v. Waldo, 83 Misc. 
372, 144 NYS 898 [aff 165 App. Div. 
925,149 NYS 1086]. 

43. Peo. v. Knox, 45 App. Div. 518, 
61 NYS 469. 

Civil service generally see supra § 
983 et seq. 


his Simpson v. St. John, 93 N. Y. 
45. Judges generally see Judges 


33 (Ch T4'p 919. 

46. Peo. v. Henry, 62 Cal. 557. 

47. Peo. v. Henry, supra; Perry v. 
Bianchi, 96 N. J. L: 118, 114°A. 452, 

48. Peo. v. Henry, 62 Cal. 557. 

49. Perry v. Bianchi, 96 N. J. L. 
113, 114 A 452. 

[a] The adoption of the Walsh 
Act (P. L. [1911] p 462) by Orange 
transferred the power of appoint- 


mission and an appointment there- 
after by the governor was invalid. 
Perry v. Bianchi, 96 N. J. L. 113, 114 
A 452. 

Appointment or election of mu- 
nicipal officers generally see supra § 
982 et sea. 

50. - Perry v. Bianchi, 96 N. J L. 
1138, 114 A 452, 

Abolition generally see supra § 977 
et seq. 

51. Cox v. New York, 103 N. Y. 
519, 9 NE 48. 

Compensation of: 

Agent generally see infra § 1652 et 
seq. 

Member of police force generally see 
supra § 1385 et seq. 

Officer generally see supra § 1138 et 
seq. 

sane Right to pension see supra § 

53. Priess v. Waldo, 152 App. Div. 
834, 1837 NYS 815 [aff 207 N. Y. 693 
mem, 101 NE 1118 mem] (holding 
that L. [1912] c¢ 449 did not entitle 
a police matron to a patrolman’s 
salary). 

Compensation of: 

Agent generally see'infra § 1652 et 
seq. : 

Member of police force generally see 
supra § 1385 et seq. 

Officer generally see supra § 1188 et 
seq. 

54. Removal of: 

Agent generally see infra § 1669 et 
seq. 

Member of police force generally see 
supra § 1844 et seq. 

Officer generally see supra § 1079 et 


seq. 
55. McNab v. Bay City, 125 Mich. 
51, 88 NW 1022. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a — 


§§ 1438-1445] 


moval for cause, is removable only for cause on 
notice and a hearing.®’ If errors intervening in 
the progress of the trial for removal render the 
order of removal voidable only, it cannot be im- 
peached collaterally in a suit for wages.°7 Where 
a statute makes all persons appointed to office in 
any city or town removable by the ‘appointing offi- 
cer by a written order giving the reasons there- 
for and filed with the city clerk, the mayor by 
complying with the statute may remove a_ police 
matron appointed by him without charging and 
proving misbehavior as a condition precedent, al- 
though the statute authorizing the appointment pro- 
vides that police matrons shall hold office during 
good behavior.®® 

[§ 1439] (11) Police Surgeon. Charter authority 
to appoint an adequate police force confers no 
right to appoint a police surgeon as a member of 
the police force,°® and, if it were otherwise the 
mere employment of a physician to attend police- 
men, at a stipulated fee for each visit, would not 
render him ‘‘attached to the police forece,’’ under a 
consolidation charter, providing for the transfer to 
the force of the city persons related to the police 
force transferred.°° The fixing and allowing of a 
monthly salary for the police surgeon regularly 
employed by the police commissioners to perform 
services for the police department, required under 
their rules for the government and discipline of 
the police force, does not create an office.** 

Salary.°? <A police board has no power to fix 
the salary of a police surgeon at a less amount 
than that prescribed by statute,®* nor can it do so 
under statutory authority to fix the compensation 
of a ‘‘clerk or employee.’’® 

Removal.®° A police surgeon whose office is 
ereated by statute can be removed only in the man- 
ner specified by law;®° nor can his office be 
abolished by the municipal authorities except in 
the manner prescribed by law.*’ But a city may 
by an ordinance, adopted in good faith, abolish the 
office of municipal surgeon, which was not created 
by charter or general law,°* thereby incidentally 
removing the incumbent of the office, although he 


56. Rowell v. Battle Creek, 169 66. 
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is a civil service employee.*® 

[§ 1440] (12) Poundkeeper.*° Where the office 
of poundkeeper is a public office created by stat- 
ute, a municipal corporation has no power to ap- 
point such officer unless authority therefor is ex- 
pressly conferred by charter.” 

Salary.7? Where appointment by a municipality 
is authorized, and the appointee’s compensation for 
services as such fixed, he cannot recover salary for 
incidental services as special policeman, having been 
informed on his appointment to the latter office 
that he would receive no pay for services rendered 
in performing the duties thereof.*? 

[§ 1441] (13) Station Master. A station house 
keeper, although appointed by a police board pur- 
suant to delegated authority, and with the implied 
consent of the council of the municipality to per- 
form the functions pertaining to the police de- 
partment, 1s not a member of the police foree, 
because not included in a provision expressly stat- 
ing of whom the police force shall consist.7* The 
common council may abolish the office of station 
master in the interest of economy and to lessen 
the expense of government.” 

[§ 1442] (14) Superintendent of Signal Service. 
The superintendent of the signal service of a police 
department, and his assistant, whose offices were 
neither created nor recognized by the statute pro- 
viding for the police government of a city, are 
civilian employees of the police department,’® and 
are not members of the police force protected from 
dismissal except on charges and after opportunity 
to be heard.*” 

[§ 1443] (15) Treasurer. The authority and 
powers of the treasurer of a police department 
are such only as are prescribed by law.78 

[§ 1444] (16) Watchman. A night watchman ap- 
pointed under charter authorization for a fixed 
term with a fixed salary has been held to be an 
officer and not a mere employee.’® He is concluded 
as to his salary by the terms of the resolution ap- 
pointing him, even though he did not in fact know 
them.°° 

[§ 1445] 4. Fire Department®!—a. Nature and 


Mich. 19, 135 NW°79, AnnCasi913D 


1204. 
57. Chicago v. Campbell, 118 Ill. 
A. 129. 
58.’ Scott v. Waterloo, 190 Iowa 


467, 180 NW 156. 
59. Peo. v. York, 32 App. Div. 57, 
52 NYS 778. 
Appointment of: 
Agent generally see infra § 1616 et 
seq. 
Member of police force generally see 
supra § 1321 et seq. 
Officer generally see supra § 982 et 


seq. 
60. Peo. v. York: 32 App. Div. 57, 
52 NYS 778 (Greater N. Y. Charter 
We 


278 

; 61. Cain v. Warner, 45 App. Div. 

450, 60 NYS 769. 
62. Compensation of: 

Agent generally see infra § 1652 et 
seq 

Member of police force generally see 
supra § 1385 et seq. 

Officer generally see supra § 1138 et 
se 
63." Peo. v. New York Police 

pee 7 Ne wo Ss 
64. eo. v. New York Bd. of Po- 

lice, 75 Nn Y. 38 [rev 12 Hun 653]. 
65. Removal of: 

Agent generally see infra § 1669 et 
seq 

Member of police force generally see 
supra § 1344 et seq. 

Officer generally see supra § 1079 et 
seq. 


355, 159 NYS 300 

67. Peo. v. Woods, supra. 

[a] Failure to make appropria- 
tion.— Under Greater New York Char- 
ter § 300, a police surgeon, appointed 
under § 276, and § 299 as amended 
by L. (1907) ¢ 160 § 4, was improp- 
erly suspended without pay by the 
police commissioner because’ the 
board of estimate and apportionment, 
in making up the budget, provided for 
the salaries of but twenty police sur- 
geons, although there were twenty- 
four. Peo. v. Woods, 173 App. Div. 
355, 159) NYS, 300, 

68. Clements ve 
(Ala.) 109 S 158. 

69. Clements v. Birmingham, su- 
pra. 

70. Generally see Animals §§ 269-— 
298, 630-652. 

71. White v. Tallman, 26 N. J. L. 


Birmingham, 


Appointment of: 

Agent generally see infra § 1616 et 
seq 

Momber of police force generally see 
supra § 1321 et seq. 

Officer generally see supra § 982 et 
seq. 
72. Compensation of: 

Agent generally see infra § 1652 et 
seq 

Member of police force generally see 
supra § 1385 et seq. 

Officer generally See supra § 1139 et 


seq. 
73. Decatur v. Vermillion, 77 Ill. 


Peo. v. Woods, 173 App. Div. | 315. 


74 Peo, v. Ham, 166 N. Y. 477, 60 
NE 191. 

75. Peo. v. Ham, supra. 

Abolition of office generally see su- 
pra § $77 et seq. 

76. Sponenburgh vy. Gillespie, 203 
Mich. 379, 168 NW 1081. 

77. Sponenburgh Vv. ‘Gillespie, su- 
pra, 

Dismissal of employee see infra § 


1669, et seq. 

78. Peo. v. New York Police 
Comrs. 75 N. Y. 388 [rev 12 Hun 
79. Doolan v. Manitowoc, 48 Wis. 
312, 4 NW 475. 

Right to appoint see supra § 975 
note 73 [b]. 

80. Doolan v. Manitowoc, supra. 

Compensation of: 

Agent generally see infra § 1652 et 
seq 

Moreber of police force generally see 
supra § 1385 et seq. 

Officer generally see supra § 1138 et 


seq. 
81. Cross references: 
Destruction of property see supra 
88272, 523 and infra § 1736. 
License fees of insurance companies 
devoted to benefit of department 
see Insurance § 17. 
Other departments: 
Generally see supra § 1250 et seq; 
and infra § 1594 et seq, 
- Building see supra § 385 et seq. 
Charities and correction see infra 
§ 1586 et seq: 
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Status.82 The creation, maintenance, and opera- 
tion of a fire department is a government func- 
tion and not a municipal one.*? As in the case 
of the police®* or other departments,*® the general 
rule is that the legislature, in the absence of con- 
stitutional restrictions,’® by virtue of its sovereign 
control and supervision over a municipality, the 
creature of its own creation,®’ may create, regu- 
late, and operate®® or provide for the creation, regu- 
lation, or operation®® of a municipal fire depart- 
ment; but of course this rule has_no application 
in a jurisdiction where the right to exercise powers 
of this kind is recognized as inherent in the mu- 
nicipality free from any control by the legisla- 
ture.°° Similarly, as in the case of the police 
or other departments,®? a municipality, under au- 
thority conferred by constitutional,®*® statutory,®* or 
charter®®> provisions, may create and establish and 
operate a municipal fire department,’® and this 
power is®? or is not®® subject to legislative con- 
trol depending on the applicability in the particular 
jurisdiction of the doctrine of legislative control 
elsewhere discussed.®? Municipal corporations, par- 


Conduits and subways see infra 90. 
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State v. Denny, 


ticularly those of the first class, are usually given 
express power to provide for the organization and 
support of a fire department,! or the fire depart- 
ment may be created by the organic law of the 
municipality as a distinct department independent 
of the legislative department.2 The powers of a 
municipal fire department are such as are prescribed 
by law.? - ; 

Comprising several municipalities. The creation 
of a fire department or distriet composed of inde- 
pendent municipalities is a valid exercise of legis- 
lative power.* 

As quasi corporation. The municipal organization 
for fire protection is often regarded as a quasi cor- 
poration,® but the fact that the fire department 
has this standing as a public quasi corporation 
does not in itself render its officers civil officers.® 

Paid department. Where some of the members of 
a fire department are paid salaries, and the rest of 
the members are paid for time spent in actual at- 
tendance at fires, the department is a paid depart- 
ment.’ 


118 Ind. 449,| 88 NW 243, 98 AmSR 431, 55 LRA 


§ 1545 et seq. 
Education see infra § 1568 et seq. 
Health see supra § 465 et seq. 
Market see supra § 512. 
Park see infra § 1559 et sea. 
Police see supra § 1271 et seq. 
Public works see supra § 1256 et 
seq. 
Streets see infra § 1509 et seq. 
Water and light see infra § 1528 et 


seq. 

Wharves and docks see infra § 1552 

et seq. 

82. Nature and status of: 

Boards of fire commissioners see in- 

fra § 1453. 

Firemen see infra § 1461. 
Municipal departments generally see 

supra § 1250. e 

83. Wilcox v. Chicago, 107 Ill. 334, 
47 AmR 434; Williams College v. 
Williamstown, 219 Mass. 46, 106 NE 
687; Smiddy v. Memphis, 140 Tenn. 
97, 203 SW 512. 

[a] “Protection from fires always 
has been treated as a general func- 
tion of government.” Williams Col- 
lege v. Williamstown, 219 Mass. 46, 
48, 106 NE 687. 

84 See supra §§ 1271, 1273. 

85. See supra § 1251. 

86. See Constitutional Law § 174; 
and supra §§ 288 et seq, 1251. 

{a] In Michigan the legislature 
has no constitutional right to vest 
the management of the fire depart- 
ment of a municipality in a board 
appointed by the governor. Davidson 
v. Hine, 151 Mich. 294, 296, 115 NW 
246, 123 AmSR 267, 15 LRANS 575, 
14 AnnCas 352 (‘‘This court has con- 
sistently held, commencing at a very 
early day see Peo. v. Hurlbut, 24 
Mich. 44, 9 AmR 108, that munici- 
palities have a constitutional right 
of self-government, and that it is 
an invasion of that right for the 
State to make appointment of offi- 
cers to perform functions of a local 
governmental character’). 

Home rule provisions see supra 
§§ 16, 17, 27, 175, 176, 288 et seq. 

87. See supra § 288 et seq. 

88. Cal.—Peo. v. Newman, 96 Cal. 
605, 31 P 564. 

Ky.—Ader v. Newport, 6 SW 577,.9 


KyL 748. 
. Nebr.—Redell v. Moores, 63 Nebr. 
219, 88\ NW. 2438, 93 AmSR 4381, 55 


LRA 740 f[overr State v. Moores, 55 
Nebr. 480, 76 NW 175, 41 LRA 624]. 

N.-Y.=—Peo,. v.. Pinekney, «32: N.Y. 
Sits 

Tex.—Jones vy. Doherty, 
56 SW 596. 

89. See cases supra note 88; and 
supra § 1251. 


(Cive (As) 


475, 21 NE 274, 4 LRA 65; Evansville 
v. State, 118 Ind. 426, 21 NE 267, 4 
LRA 93. See Lexington v. Thomp- 
son, 113 Ky. 540, 68 SW 477, 24 KyL 
384, 101 AmSR 361, 57 LRA- 775; 
Davidson v. Hine, 151 Mich. 294, 115 
NW 246, 123 AmSR 267, 15 LRANS 
575, 14 AnnCas 352 (both discussing 
this question). 

“We hold that the right to provide 
and maintain a fire department in a 
town or city is one of the rights 
which are vested in the people of 
municipalities, is to be exercised by 
them, and is not subject to legisla- 
tive interference, except in so far as 
that body may prescribe rules to aid 
the people of the municipality in the 
exercise of such right; that such 
right is an element of local self- 
government which was vested in the 
people of the municipalities at the 
time. of the adoption of the Constitu- 
tion, and was not parted with by 
them; that so much of the statute 
under consideration as relates to the 
management and control of the fire 
departments of cities, is unconstitu- 
tional and void.” State v. Denny, 
supra. 

91. See supra §§ 1271, 12738. 

92. See supra § 1251. 

93. See supra §§ 174-176. 

Home rule or freeholders’ charter 
provisions see supra §§ 27, 175, 176. 


94 See supra §§ 174-176. See 
also supra § 26. 

95. See supra §§ 174-176. 

Home rule or freeholders’ charter 


provisions see supra §§ 27, 175, 176. 

Special act or charter provision see 
supra §§ 28-81. 

$6. Taylor v. Smith,.13 Del., Ch. 
39, 115 A 405; Wygant v. Hacken- 
sack Impr. Commn., 89 N. J. L. 454, 
98 A 477. And see Fiske v. Worces- 
ter, 219 Mass. 428, 106 NE 1025; 
Moreton v. Swan, 20 Utah 79, 57 P 


718. 

[a] Where power is conferred 
upon the selectmen by general stat- 
ute to establish a fire department, 
they cannot be deprived of such 
power by vote of the town. Long vy. 
Sargent, 101 Mass. 117 (the fact that 
a. town has at its annual meeting 
elected fire wards does not affect the 
right of the selectmen, under Gen. 
St. c 24 §§ 23-31,.to establish a fire 
department). 

[b] Effect of organization of de- 
partment.—In case a fire department 
is established the duties of town fire 
wards are suspended, although they 
remain officers of the town. Long v. 
Sargent, 101 Mass. 117. 

97. Redell v. Moores, 638. Nebr. 219, 


740 [Loverr State v. Moores, 55 Nebr. 
480, 76 NW 175, 41 LRA 624]. 

98. State v. Denny, 118 Ind. 449, 
21 NE 274, 4 LRA 65; Evansville v. 
State, 118 Ind. 426, 21 NE 267, 4 LRA 
93; Davidson vy. Hine, 151 Mich. 294, 
115 NW 246, 123 AmSR 267, 15 LRA 
NS 575, 14 AnnCas- 352. 

99. See supra § 288 et seq. 

1. See statutory and charter pro- 
visions, : 

2. Peo. v. Newman, 96 Cal. 605, 
31 P 564; Beo. v. Pinekney3-32 Na. Yo 
377; Jones v. Doherty, (Tex. Civ. A.) 
56 SW 596. P 

[a] Power of supervisors to re- 
organize.—A constitutional provision 
that “any county, city, town, -or 
township may make and enforce 
within its limits all such local, police, 
sanitary, and other regulations as are 
not in conflict with general laws,’’ 
did not authorize the board of super- 
visors of a certain city and county 
by ordinance to reorganize and regu- 
late the fire department of that mu- 
nicipality, since the charter of the 
city and county provided for the 
organization and administration. of 
such department as a branch of the 
municipal government, and could not 
be abrogated by such ordinance, Peo. 
v. Newman, 96 Cal. 605, 31 P 564. 

3. See cases passim this section. 

Contracts on behalf of fire depart- 
ment see infra § 2135 in 44 C. J. 

4. Peony. Pinckney seen. ay nolan 
Clarissy v. Metropolitan Fire Dept., 
7 AbbPrNS (N. Y.) 352. See Ader v. 
Newport, 6 SW 577, 9 Kyl 748 (hold- 
ing, however, that the act must be 
by its own terms operative in every 
part of the district). 

5. Prout v. Pittsfield Fire Dist., 
154 Mass, 450, 28 NE 679; Clarissy v, 
Metropolitan Fire Dept., 7 AbbPrNS 
(N. Y.) 352; -Cole v. Hast Greenwich 


Fire Engine Co,, 12 R, I. 202.. See 
also supra § 12. 
6. New York Fire Dept. y. Atlas 


SS. Co., 106° N. Y. 566, 13) NE 329; 
Peo. v. Pinckney, 32 N.. Y. 377; State 
oye Crawtord) 1%, (Rivelo 2G eda nA 
[a]. Fire wards are not civil offi- 
cers within the meaning of a consti- 
tutional provision that ‘no one shall 
be eligible to any civil office” unless 
he is a qualified elector for such 
office; and the fact that the duties 
are imposed on a fire ward which 
can only be imposed on an officer 
cannot of itself make him an Officer. 
Spats v. Crawford, 17 R.1.\,292,.21 A 
7. Continental Hose Co. No, 1 v. 
Fargo, 17 N. D. 5, 114 NW 834. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1446-1449] 


[§ 1446] b. Powers and Liabilities in General.’ 
By operation of law the authority conferred on a 


fire department may be such that it may sue and- 


be sued,® or may compromise doubtful and dis- 
puted claims.?° 

Means of fire extinguishment. A fire depart- 
ment has no power to prohibit the use of means 
for the extinguishment of fires, other than those 
employed by it, when such means are used without 
interference with, or obstruction of, its own opera- 
tions.1! ; 

Hose couplings. A statute requiring that cou- 
plings for fire hose throughout the state should be 
the same as were in use in a certain city does not 
prevent the fire department of such city from adopt- 
ing serew couplings in lieu of snap couplings then 
in use.” i 

Building inspection. By statute the powers with 
regard to building inspection usually vested in 
the building departments!® are sometimes vested 
in the fire department,'* in which ease it has no 
right to delegate such powers.'® 

Liability for injuries. A fire department has been 
held liable for the neghgence of its employees re- 
sulting in injuries to persons lawfully in the 
street.16 yt 

[§ 1447] c. Abolition of Department.’ . In the 
absence of any restraints imposed by law, city 
authorities may abolish the fire department notwith- 
standing the terms of its officers are unexpired.1® 

[§ 1448] d. Volunteer Departments'*—(1) In 
General. Municipalities which do not maintain an 
entire paid department?® usually rely upon the 
services of volunteer companies,” the officers being 
in some instances salaried, while the members in 
general serve without compénsation save certain 
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exceptions, such as from militia?® and jury duty,?# 
or from poll taxes,?4 or security in service under 
the Civil Service Law.?° And these companies 
may be regarded as a portion of the municipal 
government.*® The facts that the fire department 
of a city is voluntary to the extent that no per- 
Son is compelled to become a member, and that 
no member is under a legal obligation to continue 
his membership, does not render it a mere vol- 
untary association;*" yet it may be regarded as a 
branch of the city government.2* The members and 
officers of a volunteer fire department are not, as 
a mere result of such membership, civil and publie 
officers.*° An incorporated fire company whose 
members are under no pecuniary obligation to con- 
tinue to be members cannot oblige its members to 
continue to be volunteer firemen, or to perform duty 
as such;*° they can leave the company whenever 
they choose.*+ An organized fire company claim- 
ing a statutory right to share in certain municipal 
funds must show that it is such a fire company 
as is entitled to the benefits conferred.°®2 

Statutory privileges. <A municipal charter, de- 
claring that the call men of the fire department 
are entitled to the same privileges as are accorded 
by state laws to volunteer firemen, includes privi- 
leges under subsequently enacted laws.*2 

[§ 1449] (2) Municipal Control. Where the rela- 
tions between a fire company and a municipality 
are purely voluntary, the municipality cannot com- 
pel the company or its members to continue to_ 
belong to the fire department, or to perform service 
as such;** and the city can at any time decline 
to accept the services of the company, and sub- 
stitute a paid fire department or other volunteers ;% 
or, it seems, remove its fire apparatus from the 


. Powers, duties, and liabilities 13. See supra § 391. 24, See Highways § 516. 
jag a ptt ( ; j 14. New York Fire Dept. v. Atlas 25. See supra § figh, 
Generally see supra §§ 1186-1212. SS.1Co., 7106 N. ¥2.1666, 13) IN 329, 26. Peo. v. San Francisco Fire 
Departmental officers generally see [a] Estoppel—Where the dock] Dept., 14 Cal. 479; Empire Hook, etce., 


ra § 1254. 
ct vy. Pittsfield Fire Dept., 
154 Mass. 450, 28 NE 679; Clarissy Vv. 
Metropolitan Fire Dept., 7 AbbPrNS 
(N. Y.) 352. a ‘ 
{a] By express provision in New 
York the fire department may main- 
tain an action to collect from agents 
of fire associations, not incorporated 
in New York, the amount fixed by 
Consol. Act § 523. New York Fire 
Dept. v. Stanton, 28 App, Div. 334, 
51 NYS 242 [aff 159 N. Y. 225, 54 
28]. é 
NPA ress inntlion of right.—L. 
(1898) p 828 -c 269, creating the fire 
department of the village of Fulton, 
provided that the property owned by 
it should remain the separate prop- 
erty of the department. L. (1902) 
p 124 c 6%, incorporating the city of 
Fulton, provided that the ownership 
of all property connected with the 
fire department of the village of Ful- 
ton should be vested in the city of 
Fulton. It was held that by such 
jater act the Fulton fire department 
went out of existence and has _ no 
jJegal capacity to sue. _ Fulton Fire 
Dept. vV. Fulton, 51 Mise, 242, 100 
NYS 816. ‘ 4: 
ility of city see infra § 1746. 
ee rout y. Pittsfield Fire Dist., 
154 Mass. 450, 28 NE. 679. f 
11. Teutonia Ins. Co. v. O’Connor, 
27 La, Ann. 371 (a department not 
warranted in prohibiting absolutely 
all use of Babcock fire extinguishers, 
since owners or insurers of property 
have the right to use the extinguish- 
ers before the arrival of the firemen, 
or afterward, so that the cpr aetone 
no ob- 


of the department are 
ected). 
ra. Taylor vy. Smith, 13 Del. Ch. 


39, 115 A 405 [decree mod 13 Del. Ch. 
57, 115 A 413]. 


department of the city of New York 
executes a lease of a wharf to a 
person, which lease contains stipula- 
tions contrary to the building regula- 
tions, the fire department is not 
estopped from claiming against such 
person obedience to the building laws 
and all orders and regulations law- 
fully made in pursuance thereof. 
New York? Fire Dept. v. Atlas SS. 
Co., 106 N. Y. 566, 138 NE 329. 

Building regulations generally see 
supra § 356 et seq. 

15.F New “York Fire =) Dept:) av, 
Sturtevant, 33 Hun (N. Y.) 407 (the 
department has no right to delegate 
to a subordinate officer or bureau the 
power to require certain buildings to 
be equipped with fire escapes). * 

16. See cases infra this note. 

[al Rule applied to injury: (1) 
To person lawfully in street, caused 
by bursting of defective boiler and 
careless use. Clarissy v. Metropoli- 
tan Fire Dept., 31 N. Y. Super. 224, 
7 AbbPrNS 352. (2) To person on 
sidewalk, resulting from needless 
trial of untrained horses, Martin v. 
New Orleans Fire Comrs., 132 La. 
188, 61 S 197, 44 LRANS 68. 

Liability of municipality for in- 
juries by firemen see infra § 1746. 

17. Generally see supra § 1255. 

18. Butcher v. Camden, 29 N. J. 
Eg. 478. Pa 

19. Generally see Associations 5 
Cx JLepEL3 30> 

Pension see infra § 1492 et seq. 

“Volunteer” defined see [40 Cyc 
222]. 

3b, Paid department see supra § 
1445. 

21. See cases 
and §§ 1449-1452. i 

22. Right to compensation see in- 
fra § 1452. See also Militia § 7. 

23. See Juries § 197. 


infra this section; 


Co. No. 1 y. Phcenix Ins, Co 125N Ys 


ee Ree also supra § 1445. 
7. eo. v. San Francisco Fire 
Dept., 14 Cal. 479. 

28. Peo. v. San Francisco Fire 
Dept., supra. 

29. Peo. v. Pinckney, 32 N. Y. 377. 


30. Paxton Fire Co, v. McCo ick, 
. Co, 553. SOE 


Paxton Fire Co. v. McCormick, 


» Continental Hose Co. No. 1 v. 
Fargo, 17.N. D.-5, 114 NW 834. 

[a] Management of apparatus.— 
(1) In an action by a fire company 
to recover from a city its propor- 
tidnate share of the premiums re- 
ceived on fire policies on property in 
such city, under Rev. Codes (1905) § 
2968, plaintiff must show that it had 
the management of at least one fire 
engine, hook and ladder truck, or 
hose cart, during the time wherein it 
claims to_be entitled to such pre- 
miums, Continental Hose Co. No. 1 
v. Fargo, 17 N. D. 5, 114 NW 9834. 
(2) Such management is not shown 
where officials of a city fire depart- 
ment have sole charge of all fire 
apparatus owned by the city, and 
the other members of the fire de- 
partment are simply required to re- 
pair to the fire on alarm and to aid 
in extinguishing it; the department 
as companies has not the manage- 
ment of the apparatus required so as 
to entitle it to a share of the fund 
received from insurance premiums. 
Continental Hose Co. No. 1 v. Fargo, 
supra. 

Compensation see infra § 1452. 

33. Hammond y. Fulton, 220 N. Y. 
337, 115 NE 998, AnnCas1917C 1137; 

34. Paxton Fire Co. v, McCormick, 
2lePa. Cos 853. 

35. Paxton Fire Co. v. McCormick, 
supra, 
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possession of the fire company.** Where a vol- 
unteer company originally appointed by the council 
is incorporated, but it is provided in the act of 
incorporation that it shall remain subject to the 
same control of the council as before, the council 
upon resignation of all.of its members has the right 
to appoint new members.*? At 

Disbanding or reducing number of companies. 
Under a power to determine the number of fire 
companies required for the protection of a city, a 
board of fire commissioners may reduce the num- 
ber of companies.*® And a provision requiring a 
hearing upon charges as precedent to a dismissal 
of individual members of a fire. department does 
not limit the power to disband a volunteer com- 
pany.®® An application for certiorari to review the 
action of a board of fire commissioners in disband- 
ing a company can be made only by a person ag- 
erieved.4° A board of fire commissioners empowered 
to create and organize fire companies may reinstate 
a fire company previously disbanded by it.* 

[§ 1450] (3) Meetings, Elections, and Officers. 
Volunteer fire companies being regarded as a por- 
tion of the local municipal government,* their meet- 
ings and elections must be held within the municipal 
boundaries.*2 Under some statutes recommenda- 
tions for general officers of the department are 
made to the municipal council by a convention of 
delegates from the companies;** but in the absence 
of express authority the legislative branch of the 
municipal government cannot delegate to the com- 
panies the right to elect municipal officers, although 
the duties of such officers pertain only to the fire 
department.*® A chief elected by a volunteer de- 
partment, who has no rights or authority except 


26. Paxton Fire Co. v. McCormick, 
supra (a court of equity had no 
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-city.*% 


[55 14a: 


such as he acquires under the ordinances of the 
city, may be removed by the legislative body of the 
A municipal council in determining a con- 
tested election for engineer of a volunteer depart- 
ment exercises judicial functions which may be 
reviewed on certiorari.*? 

[§ 1451] (4) Offenses. Under some statutes*® a 
volunteer company may be ordered out of service 
temporarily or disbanded for rioting or fighting in 
the public streets.*9 

[§ 1452] (5) Compensation.°° No obligation to 
pay the members of a volunteer association for 


_ the extinguishment of fires in a municipal corpora- 


tion arises or is implied from the rendition of such 


| services.° 


tees of an incorporated village was 
not required to appoint a chief en- 


[§ 1453] e. Board of Fire Commissioners—(1) 
Nature and Status of Board.®? The general control 
of the fire departments in the larger cities is fre- 
quently vested by constitution, statute, or charter®* 
in a board of fire commissioners,°4 which some stat- 
utes make branches of municipal government.®® 
Sometimes by force of statute the board of fire com- 
missioners are not members of the fire depart- 
ment,°° and may be regarded as state officers.57 
Unless expressly authorized the council cannot 
create a fire board and delegate to it powers and 
duties, some of which are imposed by statute upon 
the council as a body and some of which are the 
duty of the chief engineer of the fire department, 
a elty officer provided for by general law.®® Where 
some members of the board are appointed each year 
to take the. place of those whose terms have ex- 
pired, the term of the legal existence of the board 
is for one year.®® 


[§ 1454] (2) Appointment.°° The manner or 


accordance with the provisions of 
= the act, was not insufficient by rea- 
an 


jurisdiction of a suit for injunction 
brought by a fire company. against 
the mayor and chief engineer to 
compel the restoration of fire appa- 
ratus taken from the possession of 
plaintiff for the violation of rules 
against permitting the use ot in 
toxicating liquors on its premises, 
the fire apparatus not being shown 
to be the property of plaintiff, but 
apparently being the property of the 


municipality, which was not made 
a party to the suit). : 

37. Miller v. Savannah Fire Co., 
26 Ga. 678. 


38. Peo. v. Auburn Fire Comrs., 
27 App. Div. 530, 50 NYS 506. 

[a] Review of action by board.— 
The action of a city board of fire 
commissioners in disbanding a fire 
company summarily on the recom- 
mendation of the chief of the fire 
department, without any hearing or 
investigation into the facts, was not 
such a judicial action that it’ could 
hot be reviewed by the same board 
or its successors in office. Ultecht v. 
Allen, 53 Misc. 390, 103 NYS 384. 

39. Peo. v. Auburn Fire Comrs., 
97 App Div. 530, 50 NYS 506. 

. Peo. v. Auburn Fire Comrs., 
supra (a member of a volunteer com- 
pany who holds for no definite time 
and is under no obligation to remain 
and who is paid from a sum allowed 
annually to the company in the dis- 
eretion of the fire commissioners has 
no such interest as will allow him 
to maintain certiorari). 

Persons entitled to certiorari in 
general see Certiorari §§ 97-103. 

41. Ultecht y. Allen, 53 Misc. 390, 
103 NYS 384. 

42, See supra § 1448. 

43. Empire Hook, ete., Co. No. 1 
v. Phenix Ins, Co., 12 NYSt 510. 

44. Peo. v. Hayes, 20 App. Div. 
36, 46 NYS 546 (the board of trus- 


gineer of the fire department, 
assistants, until candidates had been 
so recommended). 

[a] After power of confirmation 
has been abolished.— Where by a con- 
solidation a village is destroyed as 
a corporation, but it is provided that 
the paid fire department shall, as 
soon as practicable, be extended over 
the village, when the volunteer de- 
partment shall be disbanded, it being 
the intention to preserve the volun- 
teer fire department until the paid 
department was so extended, the 
taking away of the power of con- 
firmation of officers selected does not 
abolish the right to select officers 
while the volunteer department con- 
tinued. Richmond Hill Fire Dept. y. 
Davies, 25: Misc, 683, 54 NYS 1077. 

45. Gouldey v. Atlantie City, 63 N. 
J. L, 537, 42 A 852 (chief engineer); 
Hofford v. Allentown, 5 Pa. Co. 299 
(chief). 

46. Higgins v. Cole, 100 Cal. 260, 
34 P 678. 

47. Peo. v., San Francisco Fire 
Dept., 14 Cal. 479. 

48. See statutory provisions, 

49. Jn re Northern Liberty Hose 
Co.,, 18 Pa. 198 (a sentence in a pro- 
ceeding under such a statute, order- 
ing the company out of service, and 
directing the sheriff of the city and 
county to lock the doors of the 
engine house, and retain the keys in 
his possession for six months, did 
i eevenaas that allowed by the stat- 
ute). 

[a] Sufficiency of complaint.—A 
complaint alleging that a certain 
company was guilty of rioting and 
fighting in a public street called 
“Fifth,” on the evening of Thursday, 
Nov. 29, 1849, while it was “return- 
ing from a fire, or a false alarm 
thereof,” and praying that such com- 
pany be declared out of service, in 


son of want of particularity or for 
the alternative statement as to the 
fire or alarm. In re Northern Liberty 
Hose Co., 13 Pa. 198. 

_ 50. Compensation for injuries see 
infra § 1496. 

51. Jacksonville y. Aitna Steam 
Fire Engine Co., 20 Fla. 100 (they 
have the burden of proving a con- 
tract). 

52. Board of police commissioners 
see supra § 1272 et seq. 

53. See constitutional, 
and so tusss provisions, 

: ‘ombs v. Bonnell, 109 SW 
33 KyL 219; Skowhegan vy, rieesiton, 
117 Me. 17, 102 A 772; Redell vy. 


statutory, 


| Moores, 63 Nebr. 219, 88 NW 248, 93 


AmSR 431, 55 LRA 740 Loverr 
v. Moores, 55 Nebr. 480, 76 
41 LRA 624]; Peo. v. New 
Cone ee N. Y. 149, 

a egislature without po — 
State v. Denny, 118 Ind. 449° oT NE 
274, 4 LRA 65; Evansville v. State 
118 Ind. 426, 21 NE 267, 4. LRA 93° 
See Lexington v. Thompson, 113 Ky 
540, 68 SW 477, 24 Kyl 384, 101 Am 
SR 361, 57 LRA 775; Davidson v. 
Hine, 151 Mich. 294, 115 NW 246, 123 
AmSR 267, 15 LRANS 575, 14 AnnCas 
ea ee cee this matter), 

‘5. BOA WH an Franci ‘i 
ee the Cal. 479. ats ee ce 

56. cCarthy v. San Franci 
ie xy tee Cal. A, 495, 174 P 402, 
: owhegan vy. Heselt i 
Me. 17, 102 A 772. eee 
age Benjamin y. Webster, 100 Ind, 


59. Hayes v. Mobius, 95 N. 

88, 114 A 13. Se 
60. Appointment or election of: 
Departmental officers generally see 

supra § 1252, 
Oa generally see supra §§ 982— 
Police board see supra § 1274. 


State 
NW 175, 
York Fire 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1454-1456] 


method of selection of the members of the board 
of fire -commissioners is that provided by law.*! 
And accordingly, as in the ease of police®? or other 
boards,®* the power to appoint such members may 
be conferred on the mayor® or on the governor.® 

By mayor. A statute, requiring the mayor of 
cities of a certain class to appoint a board of 
fire commissioners, to be selected from the two 
leading political parties, so that, as far as prac- 
ticable, two members of the board shall be members 
of the dominant party and one member a member 
of the party next in numerical strength, is valid,®* 
and leaves some discretion in the mayor as to the 
practicability of appointing two members from 
the dominant party,®’ which discretion will not be 
disturbed in the absence of a showing as to fraud, 
collusion, and the like.®§ 

By governor. Where a member of a fire com- 
mission holds office for a specified term and until 
appointment and qualification of his successor, the 
abolition of the body having the power of appoint- 
ment of successors does not at the expiration of 
the term create a vacancy in office authorizing the 
governor to appoint.®® 

[§ 1455] (3) Removal.7° Where the board of fire 
commissioners are municipal officers, the mayor and 
aldermen have power to institute proceedings 
against them and remove them from office for mis- 
eonduct or neglect of duty, without express leg- 
islative authority.*: A general power of removal 
of fire commissioners vested in the governor in- 
cludes appointments made by and with the consent 
of the senate.’? 


61. Cal—In re Bulger, 45 Cal. 
553. the mayor, 
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‘such as are conferred on it by law.” 


city shall exercise all the powers of 
empowered by L. 
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Consolidation of municipalities. Where ap- 
pointive officers of the governor have become city 
officers by constitutional provision consolidating 
several municipal corporations into a new corpora- 
tion, and providing that existing officers shall hold 
as officers of the new corporation until their suc- 
cessors: have been elected and qualified, the goy- 
ernor has no longer a power of removal." 

Review.’* The action of a city council in re- 
moving a fire commissioner upon charges and 
hearing is of a judicial nature and may be reviewed 
by certiorari.’ 

[§ 1456] (4) Powers, Duties, and Liabilities.”° 
The powers of a board of fire commissioners are 
Ordinarily 
it must act as a body,’® and speak by its records.’ 
Where by the charter or statute certain defined 
powers and duties are conferred upon the board, 
it cannot be controlled by the council in the ex- 
ercise and performance thereof.2° The board of 
fire commissioners cannot appoint to an office which 
will come into existence or become vacant at a 
time when the board will be differently consti- 
tuted.®1 

Legislative powers. Such boards may be given 
legislative powers,®? but a board of fire wardens 
has no power to make by-laws affecting third per- 
sons except as such power is expressly granted.*% 
Where the organization of the fire department is 
prescribed by law, the board has no authority to 
create additional bureaus.** 

Fire regulations and building inspection. The 
board of fire commissioners, or the fire commis- 


105, 30 SE 693 (the members of the 


(1909) | board of fire commissioners of the 


Iowa.—State v. Sargent, 145 Iowa 


298, 124 NW 339, 1389 AmSR 439, 27 
LRANS 719. 

Ky.—Ader v. Newport, 6 SW 577, 
9 KyL 748. 


Nebr.—State v. Bemis, 45 Nebr. 
724, 64 NW 348. 

Wis:—State v. Lahiff, 146 Wis. 490, 
131 NW 824, AnnCas1912C 350. 

[a] Appointment by fire under- 
writers.—A statute providing for the 
appointment of a board of fire com- 
missioners by the board of under- 
writers of San Francisco, which was 
composed of the agents of the 
various insurance companies doing 
business in the state, some of them 
being foreign companies, is not ob- 
noxious to a constitutional provision 
that all officers whose offices may 
hereafter be created by law shall be 
elected by the people or appointed as 
the legislature may direct, since it 
is not therein required that the ap- 
pointing power shall be given citi- 
zens of the state. In re Bulger, 45 
Cal. 553. 

[b] A constitutional provision re- 
quiring the election of town and city 
officers prevented the legislature 
from providing for the appointment 
of fire and police commissioners in a 
district extending beyond the munici- 
pal limits, but in practical opera- 
tion confined thereto. Ader-v. New- 
port, 6 SW 577, 9 KyL 748. 


Inegislative control see supra § 
1445. 
62. See supra § 1274. See also 


Supra § 288 et seq. 

63. See supra §§ 1252, 1259; and 
infra §§ 1510, 1530, 1554, 1561, 1572, 
1586. 

64. State v. Sargent, 145 Iowa 
298, 124 NW 339, 1389 AmSR 439, 27 
LRANS 719; State v. Lahiff, 146 
Wis. 490, 131 NW 824, AnnCas1912C 
350. 

[a] Invalid appointment by act- 

ing mayor.—Hudson City Charter (L. 
[1885] ec 197), providing for a presi- 
dent of the city council, who during 
the absence of the mayor from the 


ec 187, to appoint, between the last 
Monday of April and the first Mon- 
day of May following, a board of 
police and fire commissioners, does 
not authorize the president to ap- 
point the board merely because of 
the absence of the mayor in a distant 
eity on the first and second days of 
the week within which the appoint- 
ments should be made, the absence 
meaning absence on an occasion de- 
manding the immediate exercise of 
the powers of the mayor. State v. 
Lahiff, 146 Wis. 490, 131 NW 824, 
AnnCas1912C 350. 

65. Peo. v. Edwards, 93 Cal. 153, 
28 P 831; Peo. v. Hammond, 66 Cal. 
654, 6 P 741; State v. Bemis, 45 
Nebr. 724, 64 NW 3848; State v. Ben- 
nett 22 Nebr. 470, 35 NW 235; State 
22 Nebr. 454, 35 NW 


66. State v. Sargent, 145 Iowa 298, 
124 NW 839, 139 AmSR 439, 27 LRA 


v. Seavey, 
228 


NS 719. 

67. State v. Sargent, supra. 

68. State v. Sargent, supra, 

[a] Appointment held valid.— 
Where the mayor appointed one 


member of the board of fire commis- 
sioners from the dominant party and 
offered the second appointment to 
four members of that party who re- 
fused it, there was no abuse of dis- 
cretion in appointing two members 
from the party next in numerical 
strength, in the absence of a showing 
of fraud or favoritism, although 
there were in the city more than one 
thousand members of the dominant 
party. State v. Sargent, 145 Iowa 

298, 124 NW 339, 1389 AmSR 439, 27 

LRANS 719. 

69. Peo. v. Edwards, 93 Cal. 153, 
28 P 831 [foll Peo. v. Hammond, 66 
Cal. 654, 6 P 741]. 

70. Removal of: 

Firemen see infra § 1468. 

Members of other boards see supra 
§ 1844; and infra §§ 1523, 1545, 
1549, 1558, 1567, 1588. 

Policemen see supra § 1344. 

71. Savannah v. Grayson, 104 Ga. 


city of Savannah were municipal or 
corporate officers of that city). 

72. Trimble v. Peo., 19 Colo. 187, 
34 P 981, 41 AmSR 236. But see 
State v. Smith, 35 Nebr. 13, 52 NW 
700, 16 LRA 791 (a general constitu- 
tional power in the governor to re- 
move officers appointed by him ap- 
plied only to those officers who were 
mentioned in the constitution and it 
did not apply to fire and police com- 
missioners who under the charter of 
a city he might appoint). 

73. Peo. v. Adams; 31 Colo. 476, 
73 P 866 (construing Const. art 20, 
providing for the government of the 
city and county of Denver). 

74 See also supra §§ 1122-1126, 
1305, 1366 et seq. 

75. State v. Duluth, 53 Minn, 238, 
55 NW 118, 39 AmSR 595. 

76. Of other municipal boards see 
supra §§ 1254, 1260, 1261, 1269, 1278, 
1279; and infra. §§ 1521, 1522, 1537, 
1539, 1556, 1557, 1564, 1569, 1587. 

77. See cases passim this section. 

78. Combs v. Bonnell, 109 SW 898, 
33 KyL 219; Jones v. Doherty, (Tex. 
Civ. A.) 56 SW 596. 

79. Combs v. Bonnell, 109 SW 898, 
33 KyL 219; Jones v. Doherty, (Tex. 
Civ. A.) 56 SW 596. 

80. Skowhegan v. Heselton, 117 
Me. 17, 102 A 772; Jones vy. Doherty, 
(Tex. Civ, A.) 56 SW_596. 


81. Dickinson v. Jersey City, 68 
ING ele 9 Ob Dita Alea oa 
g2. Skowhegan vy. Heselton, 117 


Me. 17, 102 A 772. 

[a] Adoption of prior ordinance 
of town—Under Priv. & Spec. L. 
(1909) ¢ 247 § 3, empowering the fire 
commissioners to adopt by-laws and 
ordinances, it is immaterial that a 
town has previously passed an ordi- 
nance which they adopt. Skowhegan 
v. Heselton, 117 Me. 17, 102 A 772. 


83. Coffin v. Nantucket, 5 Cush. 
(Mass.) 269. 
Organization of department as 


affecting status see supra § 1445, 
84. Peo. v. New York Fire Comrs., 
86 N. Y. 149 [aff 28 Hun 317]. 
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sioner, may be, and sometimes is, vested with the 
duties of a building inspector,*®> and empowered 
to make®® and enforce’’ regulations designed to 
further fire protection. The fire commissioner also 
may be empowered to require the installation of 
fire preventive equipment.®* The grant of such 
powers has been upheld against the objection that 
the power exercised is legislative, and not dele- 
gable.6® Such power is not inconsistent with the 
exercise of jurisdiction over the same subject mat- 
ter by the building department,°® except as it 
may be limited in a particular case by the powers 
conferred on that department.®! The necessity for 
the use of such equipment depends upon the cir- 
cumstances of each particular case,’ and if it 
does exist in fact and the order requiring the 
installation of fire preventive equipment is a rea- 
sonable one it will be upheld.®* An order of this 
nature, when within the limits of the power con- 
ferred by law on the commissioner, has all the 
authority of a statute or ordinance.** 

Liability of fire commissioner.®° The fire com- 
missioner of a city may be responsible for the 
negligent driving of his automobile by a fireman 
assigned to that duty, where the commissioner 
was present and, although the driver was subject 


85. Skowhegan v. Heselton, 117] Misc. 510, 196 NYS 5386. 
Me. 17, 102 A 772. 7 89. 
[a] As to buildings under repair. 90. 
—Priv. & Spec. L. (1909) ¢ 247 §:°3,|N. Y. 273, 
conferring certain. powers on fire 
commissioners of towns, confers 
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See cases supra note 88., 

U. S. Trust Co. v. Blake, 234 
137 NE 327; 
Hoffman, 55 Misc. 261, 105 NYS 353 
{aff 124 App. Div. 987 mem, 109 NYS 


[S$ 1456-1458 


to his orders, permitted the speed to be maintained 
after reasonable opportunity for protest.°® 

[§ 1457] f. Chief Superintendent or Other Ex- 
ecutive—(1) Appointment and Tenure of Office.°” 
As in the case of a superintendent or chief of 
police®® or other municipal officer,®® the power to 
appoint a superintendent or chief of police of a 
municipal fire department may be conferred on 
various persons or boards,! such as the mayor, with 
the advice and consent of the council,’ the trustees 
of a village,? or a board of fire commissioners.* 
If the appointment is to be by the mayor with 
the advice and consent of the council, no vacancy 
occurs in the office at the expiration of the term, 
but the officer holds until the confirmation of .a 
successor.> The chief of the fire department may 
be appointed without reference to civil service rules 
and classifications.® 

Holding two offices.’ As a general rule the same 
person cannot hold two positions,’ but where an 
engineer holds under a board of fire commission- 
ers and not under the council, he may become a 
member of the council, the case not being within 
an ordinance prohibiting a member of the council 
from holding any salaried office under the council.® 

[§ 1458] (2) Removal.1° The power to remove 


of “April,” subject to confirmation: by 
the board of aldermen, for three 
years and until his successor shall 
be confirmed. The mayor made sev- 
eral appointments in April, but they 
were not confirmed, and, althougn 


Lantry v. 


upon them the duties of the inspector 
named in Rev. St. c 30 § 27, providing 
for the inspection and regulation of 
buildings being repaired to prevent 
fires. Skowhegan vy. Heselton, 117 
Me. 17, 102 A 772. 

Building regulations generally see 
supra § 356 et seq. 

86. See Skowhegan v. 
117" Men 2L7,- 102f A 772 
being repaired). 

87. U. S. Trust Co. v. Blake, 234 
ING Mix 2:73; 137 INE S327: 

[a] Enforcing zone violations.— 
(1) Under Charter of New York, as 
amended by L. (1924) c¢ 295 § 2, 
amending Greater New York Charter 
§ 242b, the fire commissioner was re- 
lieved of enforcing zone violations. 
Collins v. Moore, 125 Mise. 777, 211 
NYS 4387. (2) Zoning regulations 
generally see supra § 361 et seq. 

88. Waldo v. Christman, 72 Misc. 
349, 180 NYS 260. 

[a] Extent of power.— Under 
Greater New York Charter § 775, as 
amended by L. (1916) c 503, a fire 
commissioner must base his direction 
to install fire-extinguishing equip- 
ment on a law or ordinance which he 
is authorized to enforce, and he can- 
not select such persons from whom 
to require compliance with his direc- 
tions as: he believes ought to be so 
compelled. Drennan vy. American 
Press Assoc., 216 App. Div. 292, 214 
NYS 689. ’ 

[b] Exercise of power in particu- 
lar cases.—(1) Directing installation 
of automatic sprinklers. Peo. v. 
Kaye, 212 N. Y. 407, 106 NE 122; 
Adamson v. Green-Wood Cemetery, 
164 App. Div. 832, 150 NYS 467. See 
Peo. v. Waldron, 183 App. Div. 807, 
170 NYS 773 (the power to make the 
order was not vitiated by the failure 
to promulgate rules concerning such 
systems). (2) Directing installation 
of fire-alarm system in a hotel. U.S. 
Trust Cor v. Blake, \234.N. Ye, 2738; 
137 NE 327. (3) Directing installa- 


Heselton, 
(buildings 


tion of fireproof window frames, 
sashes, and doors in hotels, U. S. 
Trust Co. v. Blake, supra. (4) En- 


forcing new requirements respecting 
the storage of cellulose products as 
prerequisite to renewing the license 
to keep them. Peo: .v. “Walsh, 119 


1135 mem]. 

91. U. S. Trust Co. v. Blake, (234 
ING Mean nC an) be UNGEO Oils 

92. Peo. v. Waldron, 183 App. Div. 
807, 170 NYS 7738; Waldo v. Christ- 
man, 72 Misc. 349, 130 NYS 260. 

93. U. S. Trust Co. v. Blake, 234 
Ni Y...273; 137 NE. 327;-Peo..v. Kaye, 
212). N.. Y:) 407, 106. N71225) Peo. sv. 
Waldron, 183 App. Div. 807, 170 NYS 
773; Waldo v. Christman, 72 Misc. 
349, 130 NYS 260; Lantry v. Hoff- 
man, 55 Misc. 261, 105 NYS 358. [aft 
124 App. Div. 937 mem, 109 NYS 
1135 mem]. And see Peo. v. Hunting- 
ton Water Works Co., 208 App. Div. 
807, 203 NYS 808 (holding that the 
determination of fire commissioners 
as to the location of a fire hydrant is 
controlling where the order is not 
capricious, arbitrary, unreasonable, 
or tyrannical), 

[a] Effect of differing opinion of 
expert.—The fire commissioner’s or- 
der requiring the installation of a 
sprinkler system being discretionary 
with him, it cannot be held for 
naught merely because an expert 
states his opinion that other means 
of fire prevention could be efficiently 
used. Peo. v. Waldron, 183 App. Div. 
807, 170 NYS 773. 

94, Adamson v. Green-Wood Ceme- 
yee 164. App. Div. 832, 150 NYS 

Violation of order as offense see 
supra § 603. 

95. Liability of municipality for 
negligent acts of members of fire de- 
partment see infra § 1746. 

96. Dowler v. Johnson, 225 N. Y. 
39, 121 NE 487, 3 ALR 146. 

Personal liability of municipal offi- 


Sein generally see supra §§ 1193- 
47. Of chief of police see supra § 


1284 et seq. 
See supra § 1284 et seq. 
See supra § 982 at seq. 

1. See infra this section. 

2. Rutter v. White, 204 Mass. 59, 
90 NE 401; State v. Bryson, 44 Oh. 
St. 457, 8 NE 470. 

[a] Nature of provision.—St. 
(1891) p 843 ¢ 276, establishing a fire 
department in a city, provides in § 2 
that one engineer shall be annually 
appointed by the mayor in the month 


there were two general sessions and 
five special sessions of the board of 
aldermen after the failure to confirm 
his appointees, appointments were 
not made until after April, and these 
were confirmed. It was held that the 
provision as to appointments in April 
would be held directory, and not 
mandatory. Rutter v. White, 204 
Mass. 59, 90 NE 401. 

3. Peo. v. Carpenter, 77 Misc. 244, 
135 NYS 5938 (in villages having no 
fire commissioners). 

4. Peo. v. Carpenter, supra; San 
Antonio v. Tobin, (Civ. A.) 101 SW 
269 [writ of error dism 100 Tex. 583, 
102 SW 403]. 

{a] Power of council to pass on 
appointment.—Where plaintiff was 
duly appointed chief of the fire de- 
partment of .a city by the police and 
fire commission, the only legally con- 
stituted authority, the city council 
had no power to refuse to accept his 
services, to endeavor to prevent per- 
formance of such services, or to pass 
on his appointment or otherwise, San 
Antonio v. Tobin, (Civ. A.) 101 SW 
269 [writ of error dism 100 Tex. 583, 
102 SW 403]. : 

5. State v. Bryson, 44 Oh. St. 457, 


8 NE 470. 
6 Whitehead vy. Davie, 189 Cal. 
715, 209 P 1008; Maxwell v. San 


Francisco Civ. Serv. Commn., 169 Cal, 
336, 146 P 869. 

[a] Where a battalion chief is 
given leave of absence on his promo-- 
tion to the position of chief of the 
department, and such leave of ab- 
sence is extended from time to time, 
he does not occupy two positions, the 
effect of the arrangement being 
merely to continue his eligibility for 
reappointment to the position of bat- 
talion . chief, Whitehead v. Davie, 
189 Cal. 715, 209 P 1008. 

7. See generally supra § 1033 et 


‘seq. 


8 Peo. v. Saratoga Springs Fire 
Comrs., 76 Hun 146, 27 NYS 548. 
[a] Assistant chief engineer and 


fireman.—Peo. y. Saratoga Springs, 
76 Hun 146, 27 NYS 548. 

9. Ryan v. Lewiston, 86 Me. 125, 
29» A955. 

10. Of chief of police see supra § 
1287 et seq. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1458-1459] 


the chief of a fire department and the manner of 


removal. in a particular case depend on the con- 
stitutional, statutory, charter, or municipal pro- 
visions and the rules adopted thereunder.‘! Thus 
in some jurisdictions he may be removed by a ma- 
jority vote of the council.!* And where it is pro- 
vided that he shall hold office for a year or until 
his successor is appointed and qualified, he may be 
removed by the appointment of a successor within 
a year.13 

Removal on charges preferred.‘ A chief pro- 
tected from removal unless on.a hearing on charges 
preferred cannot be removed in any other manner.'® 
The removal must be based on legal grounds,'® and 
made by the appropriate officer.17 He cannot be 
removed for political reasons,'® or on_ trivial 
charges.1® Where, after the removal of a fire chief 
by a civil service commission on legal grounds, 
his office is filled by a valid appointment, the com- 
mission cannot rescind its order and reinstate him.?° 
Where an appeal to the courts lies from the re- 
moval of a fire chief, it will be implied that the 
case is to be heard de novyo.*+ 

Removal by abolition of office.22 In case the 
organization of the department is under the con- 
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trol of the council the election of a chief for a 
definite term does not create a contract between 
him and the city and the council may abolish the 
office whenever it sees fit.2? Where the office of 
superintendent of the fire department is created 
by charter, it cannot be abolished by the municipal- 
Tinyaee ‘ 

A de facto chief? can be removed only in the 
manner in which a de jure chief could be removed.?® 
Where a de jure chief could not be summarily re- 
moved, a de facto chief cannot be so removed." 

[§ 1459] (38) Powers, Duties, and Liabilities.?* 
The powers and duties of a fire chief are such as 
are prescribed by law,?® and must be exercised ac- 
cordingly ;°° and they ean be limited or taken away 
only in a lawful manner.*t Under some statutes 
the fire master has authority to investigate the 
sources and circumstances of fires.°? The statutory 
power of the chief of a fire department as build- 
ing inspector to issue building permits®* cannot be 
abridged by ordinance.** : 

Destruction of buildings.*® A power conferred 
upon a fire master or intendant to destroy buildings 
to prevent the spread of fire includes the power 
to decide on the necessity of so doing.*® 


11. See statutory and charter pro- 


visions; and cases passim this sec- 
tion. See also supra §§ 1079 et seq, 
1287 et seq. 

12. State vy. Dryburgh, 62 Mont. 
36, 203.P 508: 

13. Higgins v. Cole, 100 Cal. 260, 
34 P 678. 

14. See generally supra §§ 1097 


et seq, 1288 et seq. 

15. Leonard v. Terre Haute, 48 
Ind. A. 104, 983 NE 872; Waller v. 
Jones, .218 Mo. A. 131, 262 SW 455; 
State v. Dryburgh, 62 Mont. 36, 203 
P 508; Croker v. Sturgis, 175 N. Y. 
158, 67 NE 307; Peo. v. Coleman, 57 
Mise. 57, 107 NYS 957. 

[a] Construction of charter pro- 
visions.—(1) Sections of a _ charter 
providing that the fire marshal may 
be removed on charges preferred by 
the mayor, and providing that the 
power to remove officers shall _ be 
vested in the common council after 
an opportunity has been given him 
to be heard, should be construed to- 
gether and the power to remove a 
fire marshal is vested in the common 
council. Peo. v. McGuire, 27 App. 
Div. 5938, 50 NYS-520. (2) if. ihe 
mayor has power under the charter 
to remove the marshal, he cannot 
arbitrarily exercise such power with- 
out furnishing him the charges and 
an opportunity to be heard. Peo. v. 
McGuire, supra. 

{b] Reconsidering appointment.— 
Where, on recommendation of the 
fire committee, the city council of a 
city of the third class appointed two 
persons as fire chief and assistant 
fire chief for one year from June 6, 


-1922, and written contract of employ- 


ment for such term was made by the 
mayor and city clerk for the city, the 
city council did not have the right, 
on June 5, 1922, in the absence of 
charges preferred against such ap- 
pointees, to reconsider its former ac- 
tion, rescind their appointment, and 
employ others. Waller v. Jones, 218 
Mo. A. 131, 262 SW 455, 

[ce] Chief restored to roll of mem- 
bers on prior removal.—Where the 
eouncil of a city of the first class re- 
moved a fire chief, and although not 
obliged. to, restored him to the roll of 
members of the fire department, he 
was entitled to all the safeguards 
afforded to him as such member,. un- 
der an ordinance passed prior to 
adoption of the commission form of 
government by the city pursuant to 
Rev. Codes §§ 3326-3328, requiring 
that hearings be had on charges at 
the next meeting of-the council and, 
in the absence of such a hearing, the 


fireman automatically reinstated and 
compensation be paid for the period 
of Suspension); LL. (1911)).e 57 § 25 
subd (C) merely providing an- 
other procedural remedy not incon- 
sistent with the general law. State 
sagt ea 62° Mont = 36, 2.038). 
508. 

16. State v. Butte, 57 Mont. 368, 
188 P 367; Peo. v.. Sturgis; 91 “App: 
Div.) 286, 86 NYS 687%. Statersive 
Lesser, 94 Oh. St. 387, 115 NE 33. 

[a] Neglect of duty.—A charge, 
that a fire chief collected money be- 
longing to a city, and failed, neg- 
lected, and refused to pay it into the 
city treasury, charges gross neglect 
of duty on his part, and is a reason- 
able and just ground for his removal 
from office. State v. Lesser, 94 Oh. 
St. 387,115 NE 33. 

[b] Charges held sufficient.— 
Charges, that the appointment of a 
fire chief was irregular, that he did 
not respond promptly to fire alarms, 
did not know the location of hydrants, 
was incompetent to direct the fight- 
ing of fire, kept at a fire station a 
horse unfit for work, and failed to 
tear down certain buildings as re- 
quired by state fire marshal, are 
sufficient, if proved, to authorize his 
removal. State v. Butte, 57 Mont. 
368, 188 P 367. 

{e] Removal held improper.—The 
chief of the fire department was not 
guilty of conduct unbecoming an of- 
ficer in returning. from his unexpired 
leave of absence and resuming com- 
mand, as vacation is a_ personal 
privilege, that may be waived. 
Groker! y. Stureisp 75. Nw YoeL58 G67 
NE 307; Peo. v. Sturgis, 91 App.. Div. 
286, 86 NYS 687. 

{d] Review of removal. — The 
court, on writ of review of an order 
of the city council to remove the fire 
chief, under Rev. Codes § 3328, au- 
thorizing removal if the council finds 
the charges proved, can ascertain 
whether the charges are unsupported 
by the evidence, or the findings are 
contrary to all substantial evidence, 
but cannot review the evidence to 
determine the preponderance. State 
vo UButte,) 57 Mont.) 368;4 183 P 
367. 

17. Peo. v. Sturgis, 39 Mise. 448, 
80 NYS 194 (fire commissioner). 

18. Leonard v, Terre Haute, 48 
Ind. A. 104, 98 NE 872. 

19. Peo. v. Tinney, 184 App. Div. 
615, 172 NYS 476. 

20. State v.-Lesser, 94 Oh. St. 
387, 115 NE 33: 

21. Landrey v. Harmon, 27 OCA 
301, 


Hearing de novo on appeal gener- 
ally see Appeal and Error § 2646. 

22. Abolition of office generally 
see Supra §§ 977-981. 

23. Williams v. Newport, 12 Bush 
(Ky.) 438: 

24 Savannah y. Monroe, 22 Ga. A. 
285, 96 SE 500. 

25. De facto officer generally see 
supra § 1053. 

26. Karb: v. State; 87 Oh. St. 197, 
100 NE 346. 

27. Karb v. State, supra. 

28. Fowers, duties, and liabilities 
of officers: 
Generally see supra §§ 1186-1212. 


Departmental officers generally see 
supra § 1254. ; 
29. See cases passim this sec- 

tion. 

30. Peo. v. Chicago, 283 Ill. 462, 


119 NE 599. od ae 

[a] Duty as to making appoint- 
ments.—The fire marshal cannot 
abolish a position which: the council 
has created, and he has not the 
power to do so, in effect, by refus- 
ing to make an appointment to an 
office when the council has imposed 
upon him the duty to make such ap- 
pointment. Peo. v. Chicago, 283 Ill. 
462, 119 NE 599. 

81. See case infra this note., 

[a] Conferred and subordinate 
powers.—As to powers not conferred 
on him, a fire chief is subject to the 
orders of the fire commissioner 
vested with management of the fire 
department, but as to powers ex- 
pressly conferred on him, his au- 
thority is supreme within the limits 
of the law conferring it, and he can- 
not be deprived thereof by any act 
of the commissioner except by a 
valid removal. Croker y. Sturgis, 175 
N. Y. 158, 67 NE 307 (the fire com- 
missioner of the city of New York 
had no power to relieve the chief of 
the fire department from his duties 
because he refused to continue a va- 
eation granted to him, upon his own 
request). 

32. Harris v: Peo. 64 N.Y. 148 
[aff 4 Hun 1] (the fire marshal has 
jurisdiction to institute an investi- 
gation as to the circumstances of a 
fire without any complaint being 
made to him). 

@3. See supra § 391. 

34. State v. HBubanks, 154 N. C. 
628, 70 SH 466. 

35. Destruction of buildings un- 
der emergency police power see su- 
pra § 272. See also supra § 523; 
and infra $ 1736. 

36. White vy. Charleston, 20 S. C. 
10 eairlals 
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Preventing public meeting.*7 A chief of the fire 
department, who by virtue of his office is subject 
to the orders of the mayor, is justified in carry- 
ing out the valid orders of the mayor relative to 
preventing the obstruction of the streets by the hold- 
ing of a public meeting without a permit, provided 
excessive force is not employed.*® 

[§ 1460] (4) Compensation.*® It has been held 
that, where a fire chief was duly appointed and per- 
formed the duties of his office, in the absence of 
an ordinance fixing his salary, it will be implied 
that he was to be paid the same salary that was 
formerly paid to the fire chief,*? and former or 
subsequent ordinances fixing the salary are admis- 
sible in evidence.** 

After removal.‘2 Where a fire chief has been im- 
properly removed without notice and a hearing on 
charges, he can maintain an action to recover the 
salary incident to the office,t® but not where it ap- 
pears that he has abandoned the office ;*4 and where 
a de facto fire chief is in possession of the office, 
discharging his duties under color of title, the de 
jure chief cannot sue for the salary or fees of the 
office, without first establishing his right to the 
office.*® 

[§ 1461] g. Firemen and Other Employees and 
Officers*°—(1) Nature and Status of Firemen. De- 
pending on the various connections with which the 
term is used, a ‘‘fireman’’ may*’ or may not*® be 
considered an officer. The term ‘‘any public officer 
or employee’’ has been held to include a tillerman 
of a ladder carriage.*® 


37. See also supra § 549. 


38. Harwood v. Trembley, 97 N. 
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Florio v. Jersey City, 
470, 40 ALR 1353; 


oo ns me Paatang %, Ped atta ee og Renee aij 


“£§§ 1459-1463 


/ 

As an officer. When considered as an officer,°° 
he is a public officer,>! and as such either a state 
officer®? or a city officer,®>? depending on the view 
taken in the particular case and jurisdiction.** 

As an employee.®> Where a fireman is declared 
by statute not to be an officer, he is a servant or 
employee.®® 

A paid fireman is one who receives from the mu- 
nicipality which he serves fixed compensation for 
the services rendered.*” 

[§ 1462] (2) Hours of Service. A city to the ex- 
tent, and within the limits, of the powers vested in 
it by law, may regulate the hours of service of its 
firemen,°® or may make a reasonable provision to 
secure, in case of a conflagration, the presence of 
firemen during the time they are at liberty.°° A 
statute requiring a double shift of firemen in cities 
of a certain class is valid,®° and a municipality can 
be compelled to comply with its provisions.*+ Fire- 
men are not within the provisions of a statute lim- 
iting a day’s work to eight hours®? where labor is 
performed for the state or municipality.* 

[§ 1463] (8) Rights, Duties, and Liabilities.6+ A 
member of the fire department is subject to such 
discipline and government as is prescribed by the 
rules, regulations, and orders of the appropriate 
authority. 

Grievances. The rule of a fire department giving 
the right to members to complain of their griev- 
ances to higher officers makes it mandatory on them 
to make known their grievances.®* 


Gen. L. c 48 § 59, providing that 
one force of firemen shall be at lib- 


(N._ J.) 129 A 
Padden v. New 


J. L. 178, 116 A 430. York, 45 Misc. 517, 92 NYS 926. See]erty at all times except in case of a 

[a] Reasonableness of order held| also supra § 973. conflagration, a regulation of the 
question for jury.-— Harwood ev. Employee generally see infra §|chief engineer, approved by the 
Trembley, 97 N. J. L. 173, 116 A 480.| 1613 et seq. mayor, declaring any fire necessi- 


[b] Instruction held properly re- 


49. . Wright v. Hartford, 50 Conn. 


tating the sounding of a second or 


fused.—Harwood v. Trembley, 97 N.| 546. 
J. La. 178; 116-4430. 50. See supra text and note 47. 
39. Compensation of officers gen- 51. Jackson v. Wilde, 52 Cal, A. 


erally see supra, §§ 1138-1185. 

40. San Antonio yv. Tobin, (Civ. 
A.) 101 SW 269 [writ of error dism 
100. Tex. 583, 102 SW 408]. 

41. San Antonio v. Tobin, supra. 

42. See generally supra §§ 1143, 
1144. 2 

43. Leonard v. Terre Haute, 48 
Ind. A. 104, 93 NE 872. 


44. Leonard v. Terre Haute, su- 
pra. 

45. Leonard v. Terre Haute, su- 
pra. . See also supra § 1144. 


[a] Reason assigned is that other- 
wise this would permit a trial of the 
title to an office in a collateral pro- 
ceeding to which the holder of the 
office under color of title was not a 
party. Leonard v. Terre Haute, 48 
Ind. A. 104, 93 NE 872. 

46. Exemption of firemen from 
jury duty see Juries § 197. 

Liability of city to fireman for in- 
jury see infra § 1713. 

47. Cal.—Jackson v. Wilde, 52 
Gal. Aus 259, 198 P 822. 

Conn.—McDonald v. New Haven, 
94 Conn. 408, 109 A 176, 10 ALR 
193% 


Ind.—State v. Denny, 118 Ind. 449, 
21 NE 274, 4 LRA 65. 

Ky.—Schmitt v. Dooling, 145 Ky. 
240, 140 SW 197, 36 LRANS ‘881, 
AnnCasi918B 1078; Lexington  v. 
Thompson, 1138 Ky. 540, 68 SW 477, 
ue KyL 384, 101 AmSR 361, 57 LRA 
Woe 

N. Y.—Padden v. New York, 45 
Mise. 517, 92 NYS 926. 

i ais p; ‘Tracey, (Cr.))-93 1SW 
538. 

, 48. Cobbs v.. Home Ins. Co., 18 
‘Ala. A. 206, 91 S 627 [certiorari den 
1207 Ala, 712, 91:58 922]; State v. 
|Anaconda, 41 Mont, 577, 111 P 345; 


259, 198 P 822. 


62.. Ex! p.. Tracey, (Tex: (Cr: (93 
Sw 5388. 
53. State v. Denny, 118 Ind. 449, 


21 NE 274, 4 LRA 65; Lexington v. 
Thompson, 113 Ky. 540, 68 SW 477, 
24 KyL 384, 101 AmSR 361, 57 LRA 
775; Nelson vy. Superior, 109 Wis. 618, 
85 NW 412. 

54. See supra § 974. 
pra § 1318 (policemen), 

55. See generally infra § 


See also su- 
1613 et 


qd. 
56. State v. Anaconda, 41 Mont. 
577,11 BP 345. 

57. Continental Hose Co. 
Fargo, 17 N. D. 5, 114 NW 834. 

[a] It is not a correct distinction 
“that paid firemen are in the sole 
employment of the city, and are com- 
pelled to attend fires, while volun- 
teer firemen may be engaged in other 
avocations, and their attendance at 
fires is voluntary.” Continental Hose 
Co. Now, vaiBargo; yl) TONE Seal: 
114 NW 834. 

58. Stetson v. Seattle, 74 Wash. 
606, 184 P 494. 

[a] Inconsistent ordinances.—An 
ordinance adopted by the people pro- 
viding that city firemen shall be 
divided into two platoons, and speci- 
fying that the day shift shall work 
not more than ten hours, and the 
night shift not more than fourteen, 
fixes the hours of duty of the fire- 
men, and is inconsistent with an or- 
dinance Subsequently passed by the 
council, providing that certain fire- 
men on fire boats shall work only 
eight hours per day. Stetson vy. Se- 
attle, 74 Wash. 606, 134 P 494, 

241 


59. Sander v. Somerville, 
[a] Regulation held valid.—Under 


se 


INO. ova 


Mass. 305, 1385 NE 1381. 


general alarm an incipient conflagra- 
tion and requiring the off-duty pla- 
toon, except those on twenty-four 
hours’ leave, to respond to the fire, 
and providing that they should not 
place themselves so that they could 
not answer the summons, was a rea- 
sonable regulation. Sander v. Som- 
erville, 241 Mass. 305, 135 NE 181. 

60. State v. Lincoln, 98 Nebr. 634, 
154 NW 217 (such a statute is not 
invalid because it excepts the fire 
chief and his assistant from its pro- 
visions). 

61. State v. Lincoln, supra. 

62. See Master and Servant § 36 
et pte 

Peo. v. Sturgis, 78 App. 
460° "79 NYS 969 [aff 175 N. 
mem, 67 NE 1088 mem]; Albee vy. 
Weinberger, “69; Or-7331) 1338 “RB esog 
Neely v. Tacoma, 78 Wash. 92, 138 
P 557; Stetson vy. Seattle, 74 Wash. 
606, 134 P 494, 

[al Requirements not exceeded.— 
Firemen who, although on duty for 
more than eight hours a day, are not 
in active service for that. time, ex- 
cept in cases of emergency, -are not 
required to labor in excess of the 
time allowed by the Hight Hour 
Law. Albee v. Weinberger, 69 Or, 
331, 188 P 859 
ore Powers, duties, and liabilities 
Departmental officers generally see 

supra § 1254, 
ane generally see supra §§ 1186-— 
Policemen see supra § 1334 et seq. 

65. Peo. v. New York Fire Comrs., 
TI AINSAYS 1'5:35 

Rules as to hours of service sce 
supra § 1462. 

66. Jones v. New Orleans, 160 La. 
645, 647, 107 S 476. 

“This giving of the right to com- 
plain of grievances to higher author- 


Div. 
¥..470 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_——— 


mICY's 


§§ 1463-1465] 


Liability.*7 The driver of a fire 
ployee of the city and its servant 


of a public duty is nevertheless liable in damages 
to a person injured through his negligence.** 

[§ 1464] (4) Civil Service Rules. Under the stat- 
utes or charters the fire department is frequently 


placed under civil service rules.*® 


visions a- civil service commission may have control 
over officers and employees, although such officers 
and employees were appointed by the mayor and 
The acts of a civil sery- 
positions in the fire 
department cannot be interfered with so long as the 
classifications made are within its discretion; pie 
has been held that such acts are not judicial 50 as 


approved by the couneil.”° 
lee commission in classifying 


was wholly superfluous. That 
right is, and always has been, one of 
the attributes of citizenship under a 
free government. U. S. v. Cruik- 
Shank, 92 U. S. 542, 23 L. ed. 588. 
Hence the right to ‘apply to those 
vested with the powers of govern- 
ment for a redress of grievances by 
petition or remonstrance’ is made one 
of constitutional guarantee in this 
state, ‘Const £92I,- art 1).'}\.4;' p. le 
Hence the rule of the fire department 
cannot be construed otherwise than 
as mandatory on tre members of the 
d@partment to make known their 
grievances in the interest of a better 
service.” Jones v. New Orleans, 
supra. ; 

67. Tiability of: 

Officer generally see supra § 1198 
ét (seq: 
Policeman see supra § 1336 et seq. 

68. Florio v. Jersey vane (N. J 
129 A 470, 471, 40 ALR 1353. 

“Schmoize, ‘the qibent below, 
was a servant of the eity of Jersey 
City charged with the performance 
of a certain public duty or service 
which was to drive a fire truck 
through the public streets to go to 
fires for the protection of property 
and oftentimes of life. This duty is 
econcededly a highly important and 
grave function to perform. But it 
would be a travesty upon both law 
and justice to hold, that, because of 
the gravity and importance of the 
duties cast upon him, he has become 
clothed with the privilege, while in 
the act of performing such duties, to 
thrust aside all ordinary prudence in 
driving along the public streets to 
the great hazard of life and limb 
of men, women, and children of all 
classes and conditions, who may be 
upon the public highway. He must 
answer for his negligence, though in 
the performance of a public duty, in 
the same manner as if he were an 
individual in private life and had 
committed a wrong to the injury of 
another.” -Florio v. Jersey City, 
supra. 

69. See statutory and charter pro- 
visions. 

[a] Power to enact.—Rules and 
regulations for the government of 
the fire department of Cleveland, 
made by the mayor and head of the 
department under Oh. Rev. St. § 
1545-1551, are made by the head of 
the department as contemplated by 
§ 2464 and do not lose their force 
by the fact that the mayor joined in 
making them. State v. Hyman, 22 
OGhyGirs Chistes IZ Oh ~Cirhi Dec. 


265. 

[b] Alteration of rules.—Where it 
is provided that rules for the gov- 
ernment of the fire department shall 
be formulated by the director of fire, 
and the mayor, and approved by the 
council, the director of fire must 
conduct his office in accordance with 
such rules and cannot change the 
rules by custom, unless such custom 
is known to the mayor and city 
council for such length of time that 
it may be considered assented to. 
State v. Hyman, 19 Oh. Cir. Ct. 622, 
10 Oh. Cir. Dec. 2385. 

[c] Retroactive effect of statutes. 
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truck as an em- 
in the discharge 


Appointment.” 


Under such pro- 


Eligibility.”’ 


—A statute authorizing a board of 
fire. and police commissioners’ to 
adopt rules to govern the selection 
and appointment, and that thereafter 
all selections shall be made accord- 
ing to such rules, does not author- 
ize the board to compel a person al- 
ready employed to take an examina- 
tion prescribed by it. Gilbert v. 
Salt Lake City Police, ete., Comrs., 
11 Utah 378, 40 P 264. 
_ [ad] The term “fire force” as used 
in a civil service statute is to be 
construed in its popular sense and 
includes the chief and assistant 
chief, the engineers, captains, lieu- 
tenants, drivers, stokers, tillermen, 
pipemen, firemen, ete. New Orleans 
v. New Orleans Fire Comrs., 50 La. 
Ann. 1000, 23 S 906 (the position of 
secretary- -treasurer of the fire board 
is not included within the scope of 
Acts [1896] No. 45 § 67, and hence 
the fire board has authority to ap- 
point one to fill such position, inde- 
pendently of the civil service). 
Civil service generally see supra 
§§ 979, 988-991, 1039-10438. 


70. Callaghan vy. McGown, (Tex. 
Civ. A.) 90 SW 319. 

71. Maxwell v. San Francisco 
Civ. Serv. Commn., 169 Cal. 336, 146 
P 869; In re Dill, 185 N. Y. 106, 77 
NE 789. 

{a] Under San Francisco Char- 


ter the commission to fill the offices 
of first assistant and second assist- 
ant chief engineer may direct ex- 
amination from the rank of bat- 
talion chief to the rank of assistant 
chief engineer.. Maxwell v. San 
Francisco Civ. Serv. Commn., 169 
Cal. 336, 146 P 869. 

72. Peo. v. McWilliams, 185 N.Y. 
92, 77 NE 785 [overr Peo. v. Collier, 
175 N. Y. 196, 67 NE 3091. 

73. Appointment of officers: 
Generally see supra §§ 982-1015. 


Chief of department regardless 
of civil service rules see supra 
§ 1457. 


Departmental officers generally see 

supra § 1252. 

74, Conn.—State v. ‘Wilkinson, 88 
Conn, 300, 90 A 929. 

Tll.—Peo. v. Chicago, 2838 Ill. 462, 
119 NE 599. 

Minn.—Harrington v. Minneapolis, 
108 Minn. 209, 121 NW 908. 

N. J.—O’Connell v. Bayonne, (Sup.) 
134 A 182. 

N. Y.—Peo. v. Scannell, 69 App. 
Div. 400, 75 NYS 122 [aff 172 N. “Y. 
316, 65 NE 165]. 

[al Appointment and confirma- 
tion.— Minneapolis City Charter re- 
quires the appointment of firemen 
by the chief of the department to be 
confirmed by the council. It was 
held that, where the chief employed 
persons to officiate as firemen from 
time to time, meré approval by the 
council of the pay roll on which such 
persons’ names appear did not con- 
stitute an appointment and confirma- 
tion. Harrington vy. Minneapolis, 108 
Minn. 209, 121 NW 908. 

[b] Duty to make appointment.— 
Under City Civ. Serv. Act §§ 3, 10 
the city fire marshal has no discre- 
tion as to the necessity for making 
an appointment to fill a vacancy in 


[twenty-eight years of age,” 


[48 C.0.] 8381 


to be subject to review on certiorari, but the remedy 
for abuse is by mandamus.7” 
[§ 1465] (5) Appointment and Promotion—(a) 


The appointment or selection of a 


member of the fire department must be made in the 
manner prescribed by law.74 
fire department being a governmental function,’® the 
decision to employ persons to operate it is a gov- 
ernmental duty.’® 

To constitute a valid appointment 
the appointee must be within the age of eligibility 
as prescribed by law.7* A provision as to eligibility 
applies to a person whose name is on the eligible 
list at the time it takes effect, but who is not yet 
entitled to appointment.”® 


The operation of a 


It is a reasonable exer- 


the office of superintendent of ma- 
chinery in the fire department, and 
it is the duty of the civil service 
commission to certify the name of 
the candidate standing highest on 
the eligible list. Peo. ,v. Chicago, 
283 Ill. 462, 119 NE 599. 

{c] Review by voters of appoint- 
ment by selectmen.—The power, 
conferred on voters in a town meet- 
ing to repeal or amend an order, rule, 
or regulation of the selectmen of the 
town, does not give them the right 
to review such a purely administra- 
tive detail as the appointment of one 
to service in the fire department, 
where selectmen are empowered by 
law to organize and maintain a fire 
department and make all necessary 
rules and regulations for its control 
and discipline. State v.. Wilkinson, 
88 Conn. 300, 90 A 929. 

[d] Certiorari to review appoint- 
ment.—(1) Where the city board of 
commissioners by resolution’ re- 
moved a commissioner from the of- 
fice of director of the department of 
public safety, and designated another 
for such office, a writ of certiorari 
will be granted to review an appoint- 
ment made by the latter, acting as 
such director, since an arguable 
question whether the latter had 
power to make the appointment is 


presented. O’Connell vy. :Bayonne, 
(Nd) Sup.) 134 A, 822° C2) “Writs 
of certiorari to review the ap- 


pointments by the commissioner of 
the department will be refused to the 
fire department in the absence of no- 
tice to the city and those who would 
be affected. O’Connell y. Bayonne, 
supra. 

75. See supra § 1445. 

76. Smiddy v. Memphis, 140 Tenn. 
97,2203. SW 51:2: 

77. Eligibility of: 
Py paxtmenrsh officers generally see 

supra § 1 
risers oe see supra §§ 1016— 

1044 
Policemen see supra § 1318. 

78. McCarthy v. San Francisco 
Fire Comrs., 37 Cal. A. 495, 174 P 
402; Peo. v. Creelman, 206 N. Y. 570, 


100 NE 446; State v. Hyman, 19 
a Cir) Ct.: 622° 10 °Oh. ‘Cir. Dect 
235 

[a] Power of commission to raise 


minimum.—A charter provision fix- 
ing the minimum age of applicants 
for appointment to membership in 
the fire department does not prevent 
the civil service commission from 
fixing a higher minimum in the case 
of applicants for inspector in the bu- 


reau of fire prevention. Peo neeve 
Greeley 206 N. Y. 570, 100 NE 
[b] What constitutes more than 


certain age.—Under a rule providing 
‘that persons appointed [to the fire 
department] shall be not less than 
nineteen years nor more than 
a@ per- 
son who is over twenty-eight but 
not twenty-nine years of age is 
ineligible. State v. Hyman, 19 Oh. 
Cire Ck. 6225) 623, LO Oh; -CirwibDees 


zoe 
Peo. v. Peay 49 App, Div. 
oak: 62 NYS 106 


. 
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cise of the discretion vested in the civil service 
commission for it to establish separate eligible lists 
for men and women.*® : 

Preference to veterans.*! A provision excepting 
veteran soldiers or sailors from civil service require- 
ments in appointments to office is invalid;*? but it 
may be and frequently is provided*’ that preference 
in appointment shall be given to such persons.** 
Under such provisions, however, a veteran is not 
entitled to preference without regard to his fitness 
mentally and by experience for the office.*® 

Appointment to fill a vacancy*®® in the department 
is not rendered illegal by the fact that the fire com- 
missioners make subsequent appointments incurring 
an expenditure in excess of that which they were 
authorized to incur.** 

Reappointment on reorganization of department. 
Upon the consolidation of municipalities, officers in 
their fire departments become entitled to like posi- 
tions in the department of the new municipality 
where the consolidation act so provides;** and in 
like manner employees of a fire department may 
become entitled to appointment on the reorganiza- 
tion of the department.®® 

[§ 1466] (b) Promotion.°° A promotion can be 
made only on the recommendation of the appropri- 
ate officer.°t Where the civil service commission in 
determining the credits to which a candidate for 
promotion is entitled from his efficiency record is 
limited to the record as it exists at the time of 
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the examination, it cannot be changed to inerease 
the standing of a candidate because of the subse- 
quent, recognition by the commission of meritorious 
acts performed by him.®? An advancement in grade 
to which a fireman automatically becomes entitled by 
operation of law, on completion of a specified period 
of service, is not a promotion.%* : 

Requirement for a physical examination, when 
appropriate, vests in the commission a sound dis- 
cretion as to the necessity therefor in the exercise 
of which it may dispense with physical tests in hold- 
ing an examination for promotion in the fire depart- 
ment.°* 

Veterans.®® By force of statute or charter®® vet- 
eran soldiers or sailors taking promotional examina- 
tions may be entitled to additional credits.®* 

[§ 1467] (c) Vacancy.°* By force of statute and 
rules adopted thereunder the absence of a member 
of the fire department for more than thirty days on 
a leave of absence may constitute a vacancy in his 
office.°® 

[§ 1468] (6) Removal'—(a) In General. By force 
of statute or charter? and rules and regulations 
adopted thereunder, officers and members of the 
department may be, and frequently are, removable 
only after trial upon formal charges.* The right in 
a specific case to the protection of such laws depends 
of course tpon their language and construction and 
may extend to the members of the department,* or 
to specified members of the department, such as the 


80. Peo. v. Gallagher, 160 App. 
Div. 27, 144 NYS’ 900 (examination 
for fire prevention inspectors). 

81. Weterans acts generally 
Supra §§ 978, 992. 

82. Wood vy. Philadelphia, 17 Pa. 
Dist. 1022. 

83. See statutory and charter pro- 
visions. 

84. McKeon y. O’Toole, 71 Cal. A. 
445, 235 P 464; O’Brien v. Frazier, 
228 Ill. A. 118; Peo. v. Scannell, 63 
App. Div. 243, 71 NYS 383. 

[a] Expiration of preference.— 
San Francisco Charter art 13 § 22, 
as added by St. (1921) p 1797, pro- 
viding that war veterans passing ex- 
amination should be classified ahead 
of others on the eligible list for the 
fire department, such preference to 
expire in five years, has been held to 
give a veteran placed on the list 
within such period the right to 
preference in appointment as_ long 
as such list was in force, although 
the five-year period had _ expired. 
Ernser v. Walcott, (Cal) 248 P 512. 

85. Peo. v. Scannell, 63 App. Div. 
243, 71 NYS 383 (a veteran on the 
eligible list for appointment as fore- 
man of the New York fire depart- 
ment shops, and entitled to a prefer- 
ence under the constitution and stat- 
utes, but whose fitness therefor has 
not been determined by the civil 
service commission, is only entitled 
to such appointment over an appli- 
eant on the eligible list who is nota 
veteran when of equal-or superior 
fitness therefor, which is to be de- 
termined by the fire commissioner, as 
the appointing power). 

86. Filling vacancy: 

Generally see supra § 1012 et seq. . 
Policemen see supra § 1301. 


see 


87.. Peo, v. Scannell, 172 N. Y. 
316, 65 NE 165. 

88. Peo. v. Gray, 32 App. Div. 
458, 58 NYS 274 [rev 23 Misc. 602, 


51 NYS 1087] (under the organiza- 
tion of the present city of New York 
under the new charter [L. (1897) 
© 378], the fire’ marshal of | the 
Brooklyn. fire department became en- 
titled to a transfer to the new po- 
Sition of fire marshal for the bor- 
oughs of Brooklyn and Queens, 
either by § 722, as being a member 


of the uniformed force, or, in any 
event, by § 1536, as being a ‘‘subor- 
dinate’ in the department). 

89. Ahearn v. Davis, 184 Cal. 579, 
194 P 1008 [dist Maxwell v. San 
Francisco Fire Comrs., 139 Cal, 229, 
72 P. 996, 96 AmMSR 91]. 

[a] Where offices not the same.— 
Upon reorganization of a department, 
employees of the old denartment can- 
not compel their appointment to of- 
fices in the new department which 
are not the same as those they have 
held. Maxwell v. San Francisco Fire 
Comrs., ,.139-Cal...229,. 72. 9965" 96 
AmSR 91 (a clerk of the fire depart- 
ment could not compel his appoint- 
ment as secretary to the board of 
fire commissioners). , 

90. Promotion: 

Generally see supra §§ 991, 1042. 
Policeman see supra.§§ 1327-1333. 
91. Croker v. Sturgis, 175 N. 

158, 67 NE 307. 

92.) Beck vv.) Polk, .235e App. (Div. 
156, 119 NYS 1028, 

[a] Effect of action in similar 
case.—That the board made a mis- 
take regarding a candidate, and gave 
him the benefit of meritorious acts 
not recognized until after the ex- 
amination, did not accrue to the ben- 
efit of another candidate and entitle 
him to credits under similar circum- 
stances. Beck v. Polk, 135: App. Div. 
156, 119 NYS 1028. 


Aart Lowery v. New York, 166 NYS 
[a] Firemen as to whom provi- 


sion applicable.—Greater New York 
Charter § 740 makes no distinction 
as to the right of advancement in 
the grade between firemen appointed 
before and after it took effect, but 
relates to all advancement thereafter 
made. Lowery v. New York, 166 
NYS 400. 

94. Maxwell v. San Francisco Civ. 


eet Commn., 169 Cal. 386, 146 P 
95. See also supra §§ 991, 1042. 
96. See statutory and charter pro- 

visions. 

97. See cases infra this note. 

[a] Such a statute operates pros- 
pectively in the absence of a con- 
trary intent. O’Brien v. Frazier, 228 
Ill, A. 118. 


[b] Length of service immaterial. 
—The provision of San Francisco 
Charter art 13 § 22, requiring three 
months’ service in the army or navy 
before veterans are entitled to pref- 
erence in appointment to the police 
or fire departments, does not apply 
to a subsequent clause in the same 
section allowing additional credits to 
veterans taking promotional exami- 
nations, and a hoseman who had 
taken such examination is entitled 
to additional credits, although he had 


served less than one month in the 
army. McKeon v. O’Toole, 71 Cal. 
A. 445, 235 P 464. 

98. Generally see supra §§ 1012-— 
1014%. 

99. Peo. v. ‘Chicago, 283 Ill, 462, 


119 NE 599. 

1. Removal of officers: 
Generally see supra §§ 1079-1137. 
Of policemen see supra §§ 1344-1380. 
2. See statutory and charter pro- 
visions. 

3. See cases passim this section. 
4 Ind.—Leonard v. Terre Haute, 
48 Ind. A. 104, 983 NE 872. 
Ky.—Combs y. Bonnell, 109 SW 
898, 33 KyL 219. 

La.—Wheeler v. New Orleans Fire 
Comrs., 46 La. Ann. 731, 15 S 179. 
Mass.—Ellis v. Members Civ. Serv. 
Commn., 229 Mass. 147, 118 NE 231. 
Mont.—State v. Butte, 57 Mont. 
368, 188 P 367; State vy. Anaconda, 41 
Mont. 577, 111 P 345. 

N. J.—Van Alst v. Jersey City, 49 
IN eae da. 1.56, 96) SAGIR Sian 

N. Y.—Peo. v. Brooklyn Fire, etc., 
Comrs., 106 N. Y. 676:mem, 13 NE 
92 mem; Peo. v. Brooklyn Fire, etce., 
Comrs., 106 N. Y. 653 mem, 13 NE 
932 mem; Peo. v. Brooklyn Fire, etc., 
Comrs., 106 N. Y. 64, 12 NE 641. 

[a] ‘Member of the department 
includes: (1) A stoker or fireman. 
Peo. v. French, 12 Hun (N. Y.) 254. 
(2) A clerk in the kerosene depart- 
ment. Peo. v. Brooklyn Fire, etc., 
Dept., 10 NYSt 368. (3) A detatied 
fireman. acting as kerosene inspector. 
Peo. v. Brooklyn Fire, ete., Dept., 106 
N: Y. 64,.12 NE 641 [foll Peo. v. 
Brooklyn Fire, etc., Dept., 106 N. Y. 
676, 13 NE 92]; Peo. v. Brooklyn, 
Fire, etc., Dept., 8 NYSt 634. 

[b] Officers and men include: (1) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1468-1469] 


uniformed foree,®> firemen,® the competitive class,’ 
the foree for extinguishing fires, heads of bureaus 
and regular clerks,® honorably discharged veterans,'° 
One in possession of the 
office,and performing its duties is protected against 
a summary dismissal, according to some aughori- 
ties,1* although holding the position wrongfully and 
by an unlawful tenure;'* and according to other au- 
thorities he must have been legally appointed in 
order to entitle him to the protection of the civil 
service laws;!+ an employee may be protected under 


or volunteer firemen.!? 


civil service rules, although he did 


a rule as to eligibility to appointment where such 
‘rule could be and was waived by the board.'® 


power exercisable in such a case 


only although quasi-judicial functions are exercised 
A provision that an offi- 
cer may be removed for cause upon charges fur- 
nished in writing by the mayor does not permit an 
arbitrary removal without a hearing.’* 
that accused requests a postponement without de- 


by the removing power.'® 


A clerk of the board of fire com- 
missioners. Van Alst v. Jersey City, 
49 N. J. L. 156, 6 A 883.. (2) A vet- 
erinary surgeon. Wheeler v. New 
Orleans Fire Comrs., 46 La. Ann. 731, 


Ba Sano 

5. Riley v. New York, 96 N.Y. 
S31" [ath 49. N.Y. Super. 5371; Peo. 
v. New York Fire Comrs., 82 N. Y. 


358; Peo. v. 
UT ONS Webs 

[a] Uniformed force in New York 
includes: (1) The chief of the fire 
department. Croker v. Sturgis, 175 
N. Y. 158, 67 NE 307 [dism app from 
but in effect rev Peo. v. Sturgis, 79 
NYS 640] (holding that under L. 
£1897] pp 252-254 c¢ 3878 §§ 724-728 
the fire commissioner of the city of 
New York had no power to relieve 
the chief of the fire department from 
his duties or remove him from his 
position because he refused to con- 
tinue a vacation granted to him on 
his own request). (2) A fire mar- 
shal for the boroughs of Manhattan, 
the Bronx, and Richmond in Greater 
New York. Peo. v. Sturgis, 87 App. 
Div. 413, 84 NYS 403. 

6. Storm v. Scranton, 77 Pa. Su- 
per. 283; Wood v..Civil Serv. Comrs., 
26 Pa. Dist. 250. 

7. Weydert v. Chicago, 201 Ill. A. 
616; Peo. v. Scannell, 28 Misc. 401, 
59 NYS 950. a 

{a] Competitive class includes: 
(1) An assistant secretary of the fire 
department of the borough of Man- 
hattan, New York City. Peo. v. 
Scannell, 28 Misc. 401, 59 NYS 950. 
(2). A. driver. Peo. Seannell, 
pater 


New York Fire Comrs., 


Vv. 


See cases infra this note. 

[a] Such force includes: (1) A 
surgeon, Peo. v. Wurster, 89 Hun 7, 
35 NYS 86 [aff 174 N. Y. 716, 42 NE 
725]. (2) A telegraph operator. Peo. 
veo Hnnis, < NYS 630 [aff 12) IN. ¥. 
693 mem, 24 NE 1099 mem, and dist 
Peo. v. Brooklyn Fire Comrs., 28 Hun 
(N. Y.) 495, as decided under a prior 
charter]. 

[b] Such force does not include: 
(1) An assistant superintendent of 
telegraphs. Peo, v. Brooklyn Fire 
Comrs.; 28 un .CN: ¥.) 495. 2) 
A laborer. Peo. v. Wurster, 35 NYS 
88. (3) A laborer who was given a 
badge and fire box key, and might be 
called on to hold a hose at a fire. 
Peo. v. Wurster, 89 Hun 5, 35 NYS 
89. (4) A laborer who wore the cos- 
tume of a fireman and assisted at 


fires. Peo. v. Wurster, 89 Hun 8, 
35 NYS 90. (5) One appointed as a 
coal passer. Peo. v. Wurster, 35 


NYS 90 [aff 149 N. Y. 620 mem, 44 
NE 1127 mem]. 

9. Peo. v. New York Fire Comrs., 
COMIN aes Te 

[a] Persons not within term.— 
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is denied.18 


not comply with 


The 
is administrative 


The fact 


(1) The “superintendent of tele- 
graph” in the New York fire depart- 
ment is neither the ‘head of a bu- 
reau”’ not a “regular clerk,’ within 
the meaning of the charter of 1873. 
Peo. v. New York Fire Comrs., 86 
N. Y. 149. (2) The fact ‘that persons 
as incident to the performance of 
their duties render some_ services 
which might have been performed by 
a clerk, such as keeping a record of 
or reporting their proceeding, does 
not characterize their employment 
as that of regular clerk. Peo: / v. 
New York Fire Comrs., 73° N. Y. 437 
(so holding of a “surveyor in the bu- 
reau of combustibles” and of an 
“assistant to the fire marshal’), 

10. Peo. v. Johnson, 153 App. Div. 
890, 188 NYS 385. 

11. Peo, v. Hayes, 1385 App. Div. 
19, 119 NYS 808. 

[a] Manner of claiming right.— 
Filing of certificate of discharge as 
volunteer fireman did not confer 
statutory privilege of a veteran fire- 
man, where he failed to bring such 
claim to fire commissioner’s personal 
attention upon threatened discharge, 
Peo, v. Adamson, 171 App. Div. 655, 
157 NYS 462. 

{b] Membership in volunteer com- 
pany held sham.—Peo. v. Hayes, 135 
App, Div. 19, 119 NYS-808. 

12. Peo. v. Brooklyn’ Fire, etc., 
Comrs., 10 NYSt 368; Wood v. Civil 
Serv. Comrs., 26 Pa. Dist. 250. See 
Peo. v. Brooklyn Fire, etc., Dept., 
103 N. Y. 370, 8 NE 730 (holding that 
a fireman cannot be removed by the 
commissioners of the department of 
fire and buildings ,of the city of 
Brooklyn by a simple resolution, for 
the reason that he was appointed as 
a “detailed fireman,’ ‘and that no 
such office existed, as the office of 
fireman is known to the law, and 
“detailed’’ means nothing more than 
“selected’’). 

13. Peo, v. Brooklyn Fire, 
Dept., 10 NYSt 368. 

14. McCarthy v. San Francisco 
Bire - Comrs., ole CalinAre 495.5 L741 
402: State v. Hyman, 19 Oh. Cir. Ct. 
622, 10 Oh. Cir. Dec. 235 (where fire- 
man was over age limit when ap- 
pointed). 

15. Michaelis v. Jersey City, 49 
N. J. L. 154, 6 A 881 (an employee is 
protected, although he was appointed 
without filing an application sworn 
to, and having a physician’s certifi- 
cate showing his physical condition, 
as required by a rule adopted by a 
preceding board of fire commission- 
ers). 

16. State v. Barnell, 109 Oh. St. 
246, 142 NE 611. 

Trial or hearing see infra § 1474. 

17. Peo. v. McGuire, 27 App. Div. 
593. 50 NYS 520. 


etc., 


[43 C.J.] 833 


nying the charge does not warrant a dismissal with- 
out a trial or investigation where the postponement 
A provision entitling the officer or em-. 
ployee to information of the cause of removal!® and 
an opportunity for explanation?® does not entitle 
him to a formal trial; 
received and acted on in good faith.?4 

What constitutes removal.?” 
fireman on account of disability ineurred while in 
the service is not a removal.?* 
the department provides that absence without leave 
for a stated period shall be deemed a resignation, 
a member may be dropped for such an absence with- 
out a hearing upon charges.*4 

[§ 1469] (b) Removal at Pleasure.?® 
empowered by law to organize and maintain a fire 
department and to make necessary rules and regu- 
lations for its control and discipline, in the absence 
of any limitations on its power, may remove at will 
a member of the fire department.?® 
tecting specified members of the fire department 


but the explanation must be 
The retirement of a 


Where a rule of 


A board 


A statute pro- 


18. Peo. v. Brooklyn Fire, etc., 
Dept., 7 NYS_-439. 

19. State v. Kansas City, (Mo.) 
281 SW 426. ar: 

[a] Removal held proper.—The 


removal of a fireman after a written 
notice of discharge, assigning as rea- 
sons his failure to pass a physical 
examination on account of his 
weight as per report of the depart- 
ment physician, and his failure to 
pass drill test because of inefficiency 
as per report of department drill- 
master, is not an abuse of the fire 
chief’s discretion to remove under a 
provision requiring that the person 
removed shall have “received a writ- 
ten statement setting forth in de- 
tail the reasons therefor.’ State v. 
Kansas City, (Mo.) 281 SW 426. 

20. Peo. “v. > Adamson, 1174 Apps 
Div: 655, 157-NYS 462; Peo. v. La 
Grange, 2 App. Div. 444, 37 NYS 99 


{aff 151 N. Y. 664 mem, 46 NE 1150 
mem J]. ; 
[a] Receipt of evidence.—The fire 


commissioners may exercise a power 
of removal upon facts within their 
own knowledge or upon information 
which they have received and testi- 
mony is not required as the basis of 
their action. Peo. v. La Grange, 
2 App. Div. 444, 37 NYS 991 [aff 
151, N. . 664 mem, 46> NE 71150 


Peo. v. La Grange, supra. 
22. Cross references: 

Reduction of force or abolition of 
force or abolition of office as re- 
moval see infra § 1481. 

Transfer or reduction ry rank as re- 
ueved see infra § 1482 

Peo. v. Scannell, 53 App. Div. 

et 65 NYS 832 [aff 164 N. Y. 572 


mem, 58 NE 1091 mem]; Peo. v. 
ice 28 App. Div. 480, 51 NYS 
24. Peo. v. Sturgis, 77 App. Div. 


636, 78 NYS 1037. See Peo. v. Stur- 
gis, 77 App. Div. 151, 78 NYS 1034 
(unexplained absence not shown). 

25. Removal at pleasure: 
Generally see supra § 1082. 
Policemen see supra § 1345. 

26. State v. Wilkinson, 88 Conn. 
300, 90 A 929. 

[a] Review by voters of removal 
of selectmen.—The power conferred 
on voters in town meeting to repeal 
or amend an order, rule, or regula- 
tion of the selectmen of the town 
does not give them the right to re- 
view such a purely administrative 


detail as the removal of a member in ° 


the fire department, where the select- 
men are empowered by law to or- 
ganize and maintain a fire depart- 
ment and make all necessary rules 
and regulations for its control and 
discipline. State v. Wilkinson, 88 
Conn, 300, 90 A 929. 
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from removal except on charges leaves other mem- 
bers subject to removal at pleasure.” 

The various causes for 
which a member of the fire department of a mu- 
nicipal corporation may be removed are usually ex- 
pressly provided by the charter or general statute,”® 
as for example, disobedience to the rules and regu- 
incompetency, 
ciency,*! failure to pay debts,” conduct unbecoming | 


[§ 1470] (c) Grounds.”§ 


lations,°° misbehavior, 


27. Weydert v. Chicago, 201 Ill. 
Aw 6163 Peo:. fy. New, \York “hire 
Comrs., 86 N. Y. 149 [aff 23 Hun 
317]; Peo. v. New York Fire Comrs., 
Uo IN Noto ls 

28. Grounds for removal: 
Generally see supra §§ 1084-1095. 
Policemen see supra §§ 1352-1354. 

29. See statutory'and charter pro- 
visions; and cases infra this section. 

30. Peo. v. New York Fire Comrs., 
77’ N; Y. 153; Peo: v. Scannell, 74 
App. Div. 406, 77 NYS 704 [aff 173 
N. Y. 606 mem, 66 NE 1114 mem]; 
Hutchinson v. Magee, 278 Pa. 119, 122 
A 234; McNatt vy. Lawther, (Tex. Civ. 
A.) 223 SW 508. ‘ 

[a] Obsolete rules.—The failure 
of a member of a fire department of 
a city to comply with a rule thereof 
which has been disregarded for over 
thirty years is not a cause for his 
removal, in the absence of directions 
by the fire commissioner to comply 
therewith. Peo. v. Sturgis, 96 App. 
Div. 620, 88 NYS 631 [aff 183 N. Y. 
540 mem, 76 NE 1105 mem]. 

[b] Reliance upon orders of supe- 
riors.— (1) A member of a fire depart- 
ment of a city, required by the rules 
thereof to certify that supplies pro- 
cured and work ordered were for the 
benefit of the department, is justified 
in relying on the orders of his su- 
periors for supplies and work, unless 
it is evident that the supplies or 
work were not for public purposes, 

. in which case he should refuse to 
make the certificate. Peo. v. Sturgis, 
96 App. Div. 620, 88 NYS 631 [aff 183 
N. Y. 540 mem, 76 NE 1105 mem], 
(2) Under the provision of the char- 
ter of New York City giving the fire 
commissioner charge of the property 
of that department, the chief of the 
fire department was not guilty of al- 
lowing it! to be converted to private 
use, in following the order of the 
commissioner, and storing hose at 
places removed from firehouses, and 
containing inflammable material. 
Peo. v. Sturgis, 91 App. Div. 286, 
86 NYS 687. 

[ec] Reliance upon reports of 
other officers.—The action of the 
board of fire commissioners in re- 
moving the inspector of combustibles 
for issuing permits for the sale of 
fireworks in buildings in which per- 
sons other than the applicant or his 
family resided, and in frame build- 
ings, in violation of the rules of the 
board, will not be disturbed, where it 
appeared that such inspector, al- 
though he acted on reports, of sur- 
veyors appointed by the board, neg- 
ligently accepted meager and insuffi- 
cient reports, and issued permits for 
tenement houses and other houses, 
which were probably occupied by per- 
sons other than the applicants. Peo. 
v. La Grange, 1 App. Div. 338, 37 NYS 
297 [aff 153 N. Y. 685 mem, 48 NE 
1106 mem]. 

{d] Acts as a citizen.—A fireman 
eannot urge as against his removal 
for contribution to a fund to affect 
legislation that his acts were done 
as an American citizen and not a 
fireman. Peo. v. Scannell, 74 App. 
Div. 406, 77 NYS 704 [aff 173 N. Y. 
606 mem, 66 NE 1114 mem]. 

[e] Belonging to labor union or 
similar organization.—(1). An order 
by the director of public safety of a 
municipality requiring all officers of 
the fire bureau belonging to an asso- 
eiation which a few years before had 
organized a strike of city firemen to 


” 


uors, 


MUNICIPAL CORPORATIONS 


judgment.** 


or ineffi- | of the office.*° 


sever their connection therefrom was 
within the discretion of the direc- 
tor and based upon a reasonable and 
legal ground and final. Hutchinson 
v. Magee, 278 Pa. 119, 122 A 234. (2) 
It cannot be said that the action of 
the city commissioners of the city of 
Dallas in removing city firemen join- 
ing a labor union in violation of a 
rule of the department was arbitrary 
or capricious. McNatt v. Lawther, 
(Tex. Civ. A.) 223 SW 503. (3) Rev. 
St. art 5244 merely announces that 
there is no- prohibition of - law 
against trade unions, and does not 
seek to regulate the attitude of the 
employer toward the organization of 
unions among his employees, and has 
no controlling effect in an action for 
reinstatement by discharged city fire- 
men who violated rules and regula- 
tions of the fire department in be- 
coming members of a labor union, in 
view of article 5246. McNatt v. 
Lawther, supra. 

31. Nelson v. Portland Fire Dept. 
Engineers, 105° Me. 551, A 64; 
State v. Hyman, 22 Oh. Cir. Ct. 213, 
12 Oh. Cir. Dec, 265; Ryan y. Hand- 
ley, 43 Wash. 232, 86 P 398. 

[a] What constitutes. — Failure 
of a member of a fire department 
to report on time after his regular 
leave, failure to respond to an alarm 
of fire, and his going to bed at the 
station without his night clothes in 
proper place, constituted misbehavior, 
incompetency, or inefficiency in office 
for which he was subject to removal. 
Ryan v. Handley, 43 Wash. 232, 86 


PP 398. 

32. State v. Hyman, 22 Oh. Cir. Ct. 
213, 12 Oh. Cir, Dec. 265; State v. 
Hyman! 24 Oho (Cire Ct ileds tla Oj 
Cir. Dec. 559 (a member cannot be 
dismissed on the charge of refusal 
to pay a small debt, where the speci- 
fications fail to show the length of 
time the debt has existed and the 
evidence fails to show that he ever 
refused to pay it). 

33. Windhorst v. Jersey City, (N. 
J, Sup.) 127-A 586; Peo. v. Partridge, 
13 AbbNCas' (CN; Y.) 4103 State v. 
Hyman, 22-Oh. Cir. Ct. 213, 12 Oh: Cir. 
Dec. 265. 

[a] Intoxication, without ade- 
quate excuse, while on duty, is con- 
duct unbecoming an officer. Peo. v. 
New York Fire Comrs., 82 N. Y. 358. 

[b]. Conduct on furlough.—Dis- 
missal of member of city fire depart- 
ment for unbecoming conduct was 
warranted by testimony tending to 
show that accused, while on an in- 
definite furlough granted to enable 
him to join the army, never really 
joined the national army, and that he 
made false statements to the depart- 
ment chief when questioned as to his 
presence around town while sup- 
posed to be in the army. Windhorst 
Vv. uersey City, “CN de) Sip) eae 


34. Patterson v. Robinson, 96 N. 
Y, 644 mem; Peo. v. New York Fire 
Comrs., 96 N. Y. 644 mem; Peo. v. 
New York Fire Comrs.,, 82 N. Y. 358; 
Peo, 'v.) Linney, 184° App Div. 748) 
172 NYS 355; State v. Lesser, 94 Oh. 
St.'387, 115 NE: 33: : 

[a] Illustrations —(1) Voluntary 
and excessive use of intoxicating liq- 
Peo. v. Partridge, 13 AbbNCas 
(N. Y.) 410. (2) Employment of an 
assistant engineer of a city fire de- 
partment, materially interfering with 
his being at a fire in the shortest 
possible time, as engaging as a pleas- 


aad in 


_an officer,?* neglect of duty,*4 intoxication,*® any 
conduct injurious to the public peace or welfare,*® 
intentionally making false reports,?7, or want of 
The law may, and sometimes does, 
-authorize a dismissal ‘‘for cause,’’*® and in.such 
case “the cause must be substantial and one which 
specially relates to and affects the administration 
Where a member cannot be removed 
except for inefficiency or other cause detrimental 


ure car driver in another city, is in- 
consistent with his employment by 
the city, justifying his removal; and 
it is immaterial that there was but 
one fire, and this in a district where 
a different assistant usually  re- 
sponded. Peo. v, Tinney, 184 App. 
Div. 748, 172 NYS 355. 

[b] Neglect of duty not shown.—. 
(1) Absence without leave, when 
caused by sickness, did not consti- 
tute neglect of duty. Peo. v. Wur- 
ster, 91 Hun 233, 36 NYS 160 [rev 
on other grounds 149 N. Y. 549, 44 NE 
298]. (2) Evidence of neglect of 
horses held insufficient. Peo. v. San- 
ford, 35 NYS 29. 

35. Peo. v. New York Fire Comrs.,. 
100 N. Y. 82, 2 NE 613. 

[a] In absence of rule.—lIt is not 
necessary that rules shall have been 
formulated by such board of fire com-- 
missioners prohibiting the intoxica- 
tion of members of the uniformed 
force of the fire department while on 
duty in order to authorize the com-. 
missioners to remove a member for 
that cause.*' Peo. v. New York Fire 
Comrs., 82 N. Y. 358. 

36. Peo. v. New York Fire Comrs., 
supra (intoxication while on duty). 

37. Jones v. New Orleans, 160 La. 
645, 107 S 476. 

[a] Ill-founded complaints. — A 
rule of the fire department of New 
Orleans that firemen may make com- 
plaint of grievances being mandatory, 
another rule, authorizing their dis- 
charge for intentionally making false 
reports, will not be construed to au- 
thorize a discharge, if complaints are 
held ill-founded. Jones vy. New Or- 
leans, 160 La. 645, 107 S 476. 

38. Peo. v. New York Fire Comrs.,. 
106 N. Y. 257, 12 NE 596 (under Gen. 
Ord.No. 13,'0. B. C. [1881] § 3 par’ 5,. 
providing that every officer of the 
fire department of New York City 
shall “be responsible for any want 
of judgment... which may cause 
unnecessary loss of life, limb or prop- 
erty,” the want of judgment for 
which, under the rule, the officer must 
be responsible, is a want from which 
unnecessary loss of life, ete., has: 
resulted, and that, where no loss has 
been caused by such want of judg-: 
ment, there can be no removal under 
the rule). 

tal A single error of judgment 
will not warrant a removal on the 
ground of incapacity. Peo. v, Sturgis, 
91 App. Div. 286, 86 NYS 687; Peo. 
v. New York Fire Comrs., 43 Hun 554 
[aff 8 NYSt 695] (an assistant chief 
cannot be removed for “incapacity” 
for having sent more engines than 
necessary to a certain fire, no loss 
of life or property having resulted, 
and it being an open question as to 
whether an error of judgment was 
committed), 

39. Nelson vy. Portland Fire Dept. 
Engineers, 105 Me. 551, 75 A 64; State 
v. Butte, 57 Mont. 368, 188 P 367; 
State v. Barnell, 109 Oh. St. 246, 142 
NE 611. 

[a] Charges held sufficient. 
Charges setting up a single act of 
drunkenness, an arrest, a failure to 
appear in court, and which specify 
acts which can be characterized as 
conduct unbeconiing an officer, are 
properly laid under a provision for 
removal “for any other just and rea- 
sonable cause.” State v. Barnell, 109 
Oh, St. 246, 142 NE 611. 

40. State v. Duluth, 53 Minn, 238, 
55 NW 118, 39 AmSR 595; Peo. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


'§§ 1469-1470 


* 


§§ 1470-1474] 


to the department, he cannot be removed because he 
becomes a member of the city council.‘ 
authority for the rule that a fireman may be dis- 
missed for conduct which is prejudicial to the in- 
terest or reputation of his employer.?? 

[§ 1471] (d) Proceedings**—aa. Charges.** 
requirements of law as to written charges,** and ap- 
prising accused of the names of the witnesses 


against him,*®, must be followed. 


need not have the technical accuracy of an indict- 
ment;*’ they are in general sufficient if they specify 


the a htare of the Piero in such 


‘cused may prepare for trial.48 <A 
be tried and dismissed for an offense not specified 
Where the power of removal of 
fire commissioners is vested solely in the common 
council, its action in preferring charges does not 
require the approval of the mayor. 
Accused is entitled to no- 


in the charge.*° 


[§ 1472] bb. Notice.®+ 
tice of the hearing,®* reasonable 
naa 171 App. Div. 655, 157 NYS 


[a] To be substantial the cause 
assigned must be some dereliction 
on the part of the subordinate, or 
neglect of duty, or some thing affect- 
ing his character or fitness for the 
position. Peo. v. New York Fire 
Comrs. Vito. VY. 4387 seo, ve New. 
York Fire Comrs., 72 N. Y. 445; Peo. 
v. La Grange, 2 App. Div. 444, 37 
NYS 991 [aff 151 N. Y. 664 mem, 46 
NE 1150 mem]. 

41. Ryan vy. Lewiston, 86 Me, 125, 
29 A 955. 

42. McPherson vy. Toronto, 43 Ont, 
L. 326, 43 DomLR 604. 

[a] Immoral conduct.—(1) Re- 
fusal of a fireman to discontinue liv- 
ing with the wife of another man 
justifies his dismissal. McPherson v. 
Toronto, 43 Ont. L. 326, 43 DomLR 
604. (2) Boasting of illicit sexual 
relations justifies his removal. Mc- 
Pherson vy. Toronto, supra. 

43. Proceedings for removal: 
Generally see supra §§ 1097-1137. 
Policemen see supra § 1356 et seq. 


aac See generally supra §§ 1105, 
1106. 

45. State v. Anaconda, 41 Mont. 
577, 111 P 345; Peo. v. Hermance, 


134 App. Div. 919, 118 NYS 938. 

[a] Waiver.—A removed member 
of a fire department by petitioning 
the council for reinstatement did not 
waive the written charges required 
by- Rev. Codes § 3328, as a condition 
precedent to removal. State v. Ana- 
conda, 41 Mont. 577, 111 P 345. 

46. Peo. v. Hermance, 134 App. 
Div. 919, 118 NYS 938. 

[a] The one making the charges 
against a fireman could _ testify 
against him on the trial, although his 
name was not given as one of the 
witnesses; at least an objection that 
he was not a proper witness was 
waived, where not made when he 
was called. Peo, v. Scannell, 80 App. 
Div. 320, 80 NYS 685. 

47. State v. Butte, 57 Mont. 368, 
188 P1367; Peo. vw Scannell, 80 App. 
Div. 320, 80 NYS 685. 

48. Nelson v. Portland Hire Dept. 
Engineers, 105 Me. 551, 75 A 64; State 
v. Butte, 57 Mont. 368, 188 P 367; Peo. 
v. New York Fire Comrs., 77 N. Y. 
153; Peo. v. Hermance, 134 App. Div. 
919, 118 NYS 938; Peo. v. Brooklyn 
Fire Dept., 3 NYSt 144, 

[a] Offense properly charged.— 
Priv. & Sp. L. (1907) ¢ 350 provides 
that members of the fire department 
of the city of Portland are subject 
after hearing to removal on approval 
of the committee on fire department 
for inefficiency or other cause. After 
hearing om written notice of the 
charges, plaintiff was removed as a 
permanent member of the fire depart- 
ment. It was held that the notice 
sufficiently set forth the inefficiency 
where it stated that he was generally 
inefficient, incompetent, and unskill- 
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But the charges 


manner that ae- 
fireman may not 
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quired where no statutory provision is made.®? 

[§ 1473] cc. Evidence.*4 
upon those making charges to sustain them by a fair 
preponderance of the evidence,®® although ho proof 
of the charges is required where they are admitted,*® 
and the only question involved is the sufficiency 
of the excuse offered by aceused.** 
ings being in some respects analogous to criminal 
ones,°> the person charged is entitled to the same 
presumptions in his favor as if the charges were 
made in a ¢riminal court.*® 
ings are usually had before heads of department who 
are not lawyers, the technical rules of evidence 
are inapplicable,°° and there is a wide discretion 
as to the kind of evidence that will be received,®* 
although it should be confined to the charge.®? 
the notes are set out some decisions in which it 


The duty is imposed 


The proceed- 


But since the proceed- 


In 


5o was held that the evidence was** or was not®* suffi- 


notice being re- 


ful in the performance of his duties 
at fires and in his general inability 
to perform the duties required of him 
in his position. Nelson v. Portland 


Fire Dept. Engineers, 105 Me. 551, 
75 A 64, 
49. Jones v. New Orleans, 160 La. 


645, 107 S 476; Matter of Van Order, 
157 App. Div. 4, 141 NYS 582. 

50. State v. Duluth, 53 Minn. 238, 
55 NW 118, 39 AmSR 595. 

51. Notice of charges: 

Generally see supra § 1102. 
Policemen see supra § 1349. 

52. Duerr v. Newark Fire Comrs., 
55) Ne Ji) oe 2725) 265 AQ 1445 Peo. v. 
Scannell, 80 App. Div. 320, 80 NYS 
685; State v. Barnell, 109 Oh, St. 246, 
142 NE 611. 

[a] Manner of service.—Service 
of the charges by leaving them at the 
residence of accused is sufficient in 
the absence of any provision re- 
quiring personal service. State v. 
Barnell, 109 Oh. St. 246, 142 NE 


611. 

53. Duerr v. Newark Fire Comrs., 
55 N. J. L. 272, 26 A 144. See State 
v. Barnell, 109 Oh. St. 246, 142 NE 
611 (service of charges so that ac- 
cused had more than a full period of 
five days to prepare for the hearing 
was sufficient). 

[a] Notice held insufficient.—A 
notice that accused must attend the 
examination of such charges before 
the board of fire commissioners at 
8 P. M., served at 10:30 A. M. of the 
same day, was _ insufficient. Duerr 
v. Newark Fire Comrs,, 55 N. J. L. 
272, 26 A 144. 

54. Lo remove 
supra §§ 1361, 1362. 

55. Peo. v. Sturgis, 
286, 86 NYS 687. 

56 Ryan v. Handley, 
232, 86 P 398. 

57. Ryan v. Handley, supra. 

58. Peo. v. Wurster, 91 Hun 233, 
36 NYS 160 [rev on other grounds 
149 N. Y. 549, 44 NE 298]. 

59. Peo. v. Sturgis, 110 App. Div. 
1, 96 NYS 1046. 

60. Windhorst v. Jersey City, (N. 
J. Sup.) 127 A 586; Peo. v. Sturgis, 
91 App. Div. 286, 86 NYS 687. 

{a] Admission of hearsay testi- 
mony will not vitiate a finding based 
on direet and competent evidence of 
misconduct charged. Windhorst v. 
Jersey City, (N. J. Sup.) 127 A 

Peo. v. Sturgis, 


586. 

61. 91 App. Div. 
286, 86 NYS 687. 

[a] Extent and limits of rule.— 
The discretion cannot be exercised 
by admitting everything offered to 
sustain the charges, and excluding 
evidence of as high or higher char- 
acter offered in rebuttal. An impar- 
tial trial was not allowed the chief 
of the fire department, on charges 
of prejudicial conduct toward some 
of his subordinates, by excluding evi- 
dence offered by him to discredit wit- 


policeman see 
91 App. Div, 


43 Wash. 


cient to authorize a removal. 
[§ 1474] dd. Trial or Hearing.®® 


The trial or 


nesses, showing a conspiracy against 
him, and by admitting evidence of 
rumors as to his intentions toward 
certain subordinates, and evidence of 
statements made in his absence by 
persons purporting to speak for him. 
Peo. v. Sturgis, 91 App. Div. 286, 86 
NYS 687. 

62. State v. Hyman, 21 Oh. Cir. Ct. 
187, 11 Oh. Cir. Dec. .559 (on a pro- 
ceeding based on a rule directing that 
a member may be discharged for neg- 
lect to pay his debts, other debts 
than the one with the refusal to pay 

which he is charged cannot be taken 
into consideration). 

63. [a] Particular charges.—(1) 
Absence without leave. Peo. v. En- 
nis, 19 NYS 946. (2) Incompetency 
of fire chief and his failure to per- 
form duties imposed on him by law. 
State v. Butte, 57 Mont. 368, 188 P 
367. (3) Intoxication and disobedi- 
ence. Peo. v. Scannell, 56 App. Div. 
51, 67 NYS 4383. (4) Negligently or 
willfully accepting inferior supplies. 
Peo. v. Sturgis, 96 App. Div. 620, 88 
NYS 631 [aff 183 N. Y. 540, 76 NE 
1105], (5) Participation in agree- 
ment for use of influence to obtain 
promotion for another officer. Peo. 
v. O’Brien, 125 App. Div. 202, 109 


NYS 64. 

64. [a] Particular charges. — (1) 
Failing truthfully to inform supe- 
rior upon _ investigation. Bee: wwe 
Hayes, 127 App. Div. 6, 111 NYS 270 
[aff 193 N. Y. 607 mem, 86 NE 1131 
mem]. (2) Failure of chief to en- 
force fire regulations, incompetency, 
conversion of public property, and 
conduct prejudicial to good order and 
discipline. Peo. v.,Sturgis, 91 App. 
Div. 286, 86 NYS 687. (3) Permit- 
ting certain property of the depart- 
ment to be taken and kept at a ball 
ground for private use. Peo. v. Stur- 
gis, 96 App. Div. 620, 88 NYS 631 
[aff 183 N. Y. 540, 76 NE 1105]; Peo. 
vi Sanford, 35 NYS 29. (4) Urging 
members of the department not to 
appear as witnesses of what took 
place on a certain quarrel between 
members of the department. Peo. 
v. Sturgis, 110, App.) Div, 1, 96 NYS 
1046 (5) In proceedings under L. 
(1909) ec 55 § 1388, as amended by 
L. (1910): ec 266, to secure the dis- 
charge of a fireman, evidence that 
while in a saloon he used abusive 
language toward and spit upon a 
person with whom he had had a pre- 
vious difficulty was insufficient to 
sustain a specific charge, a copy of 
which was served on defendant, “that 
he had been derelict in the perform- 
ance of his official duties,’ where 
there was no evidence that he was 
on duty at the time. Matter of Van 
Order, 157 App, Diy. 4, 141 NYS 582 
[app to Ct. of App. den 157 App, Div. 
885 mem, 141 NYS 1149 mem]. 

65. See also supra §§ 1104, 1356 
et seq. 

Necessity of trial see supra § 1468. 


PS 


836 [43 C.J.] 


hearing in removal proceedings, while quasi-judicial, 
is not judicial,®* and it need not proceed with the 
same formality as a formal trial in court,®" or a 
criminal 'prosecution,®® but accused is entitled to 
appear and defend by counsel,*® although it would 
seem that the trial may be had in his absence in 
ease he is. represented by counsel.7° Accused is 
entitled to cross-examine witnesses." The trial is 
to be had before the board or officer designated by 
the statute or ordinance;’? and where the power to 
try charges is vested in a particular officer, he may 
try charges for misconduct committed prior to the 
creation of his office.7* A presiding officer is not 
disqualified by bias or prejudice,’* but the evidence 
adjudged sufficient by him must be such as would 
satisfy an impartial tribunal.7> The presiding offi- 
cer should decide according to his own judgment and 
must not surrender his own views upon the facts.7® 

Time of trial. A provision, that the director of 
public safety within five days from the receipt of 
notice of the suspension of an employee of the fire 
department shall proceed to inquire into the cause 


of such suspension and render judgment thereon, » 


is directory and not mandatory, and after the termi- 
nation of the five-day period the director of publie 
safety still has jurisdiction to proceed to inquire 
into the cause of such suspension and to render 
judgment thereon.” 

[§ 1475] ee. Judgment or Order.”®& A judgment 
dismissing a fireman need not have the exact ac- 


66. State v. Barnell, 109 Oh. St. 
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curacy of a record of the criminal court,’® and an 
order of removal after a hearing upon several spe- 
cific charges need not state whether accused was 
found guilty under all the charges;*° so an order 
of dismissal reciting a finding of guilt and dismissal 
on two charges where one of the charges was dis- 
missed is a harmless clerical error.*t Where a fire- 
man on the trial of charges against him was found 
guilty and sentenced to be retired from active sery- 
ice on an annuity, the sentence took effect as a 
discharge, although there was no power to grant the 
annuity.®? 

[§ 1476] ff. Review**—(aa) ‘In General. By force: 
of statute a fireman who is removed may have the 
removal reviewed in the proper courts..* But an 
appeal does not lie from a decision of the trial 
court in such a ease in the absence of any statute 
conferring it.8> Where the removal of a member 
of the department is vested in the discretion of a 
particular officer or board, such discretion cannot be 
reviewed by mandamus;*° but the questions whether 


‘the particular officer or board had jurisdiction,** 


and whether it followed the form of proceedings 
legally applicable to such cases, may be determined 
by mandamus.*® 

[§ 1477] (bb) Certiorari.®® A hearing upon 
charges looking to a removal is usually regarded 
as judicial to the extent that it is reviewable upon 
certiorari,° with regard to questions of jurisdic- 
tion®! or procedure,®? including the question whether 


mission based on findings of two of |ings: 


246, 142 NE 611. 

67. Peo. v. Drennan, 190 App. Div. 
736, 180 NYS 280. See Peo. v. New 
York Fire Comrs., 82 N. Y. 358 (where 
the board has acquired jurisdiction 
by a written charge and_ notice 
thereof, the method of procedure on 
the trial is not a matter affecting 
its jurisdiction). 

68. Peo. v. Scannell, 80 App. Div. 
320, 80 NYS 685. 

69. Peo. v. Flood, 64 App. Div. 209, 
71 NGS > 106%. 

In proceeding to remove policeman 
see supra § 1360. 

70. Peo. v. Partridge, 13 AbbNCas 
CN. Y.) 410 (fireman might be dis- 
missed by the fire commissioner of 
Brooklyn, under L. [1880] ¢ 377 § 7, 
for ‘“‘misconduct or neglect of duty,” 
even if not present at the hearing, 
but then confined in a lunatic asylum, 
although: not having been judicially 
declared a lunatic). 

71. Peo. v. Drennan, 190 App. Div. 
736, 180 NYS 280 (applying the rule 
where a fireman was charged with as- 
Saulting his captain and practically 
the only testimony for the prosecu- 
tion was that given by the latter). 
See Windhorst v. Jersey City, (N. J. 
Sup.) 127 A 586 (findings resulting 
in dismissal will not be disturbed be- 
cause of refusal to permit further 
cross-examination on point immate- 
rial to ground on which dismissal 
was warranted). 

[a] 
Refusal to permit a fireman, charged 
with violation of rules and regula- 
tions of fire department, to cross- 
examine the complainant on hearing 
before the commissioner, is available 
as error to the fireman, on certio- 
rari to review the determination of 
the commissioner in dismissing the 
fireman, although no motion was 
made to strike out the complainant’s 
testimony, on refusal to permit the 
fireman to cross-examine him. Peo. 
v. Drennan, 190 App. Div. 736, 180 


NYS 280. 

72. Peo. v. Sturgis, 39 Mise. 448, 
80 NYS 194; Storm v. Scranton, 77 
Pa. Super. 283. See Ellfeldt v. Chi- 
cago, 189 Ill. A. 610 (holding valid 


a removal by the civil service com- 


Objection held not waived.— 


the commissioners sitting as a trial 
court). 

73. Peo. v. Coyle, 31 Misc. 593, 64 
NYS 894 [aff 55 App. Div. 223, 66 
NYS 827] (the fact that a writ of 
certiorari could have been taken 
from a decision of the board of fire 
commissioners, finding a fireman 
guilty of bad conduct, and could 
not, be taken from such a decision 
of the commissioner of public safety, 
after Laws [1898] ¢ 182 had trans- 
ferred such causes to the latter, does 
not defeat his jurisdiction to try an 
offense committed before such law 
went into effect). 

74. Peo. v. Sturgis, 91 App. Div: 
286, 86 NYS 687; Peo. v. Seannell, 74 
App. Div. 406, 77 NYS 704 [aff 173 
N. Y. 606 mem, 66 NE 1114 mem]; 
Peo. v. Sturgis, 39 Misc. 448, 80 NYS 


194. 
75. Peo.. v. Waldo, 151 App: Div: 
1095° 136 NYS 19; Peo.+ ve ‘Sturgis; 


91 App. Div. 286, 86 NYS 687. 

[a] Where the fireman’s own evi- 
dence shows a violation of the law 
and rules, a dismissal will not. be 
disturbed, although the commissioner 
before whom his examination is had 
is prejudiced. Peo. v. Scannell, 74 
App. Div. 406, 77 NYS 704 [aff 173 
N. Y. 606 mem, 66 NE 1114 mem]. 

76. Peo. v. Sturgis, 91 App. Div. 
286, 86 NYS 687 (after a hearing by 
the fire commisioner of charges 
against a subordinate, it was im- 
proper for him to take up the record, 
in consultation with the corporation 
counsel and his assistants, who had 
conducted the prosecution, to deter- 
mine what evidence was competent 
and might be considered in disposing 
of the case). 

77. State v. Barnell, 109 Oh. St. 
246, 142 NE 611. 

78. See also supra §§ 1107, 1364. 

79. Peo. v. Scannell, 80 App. Div. 
320, 80 NYS 685. 

80. Peo. v. Sturgis, 96 App. Div. 
620, 88 NYS 631 [aff 183 N. Y. 540 
mem, 76 NE 1105 mem]. 

81. Peo. v. O’Brien, 125 App. Div. 
202, 109 NYS 64. 

82. Wood v. New York, 44 N. Y. 
Super, 321. 

83. Review of removal proceed- 


Generaly see supra §§ 1122-1126. 
Policemen see supra §§ 1366-1377. 


84. See statutory provisions. ~ 

85. Clancy v. Milwaukee Fire, etc., 
Comrs., 150. Wis. 630, 138 NW 109. 

86. State v. Register, 59 Md. 283. 


See generally Mandamus § 296. 

87. Elifeldt v. Chicago, 189 Ill. A. 
610; McNatt v. Lawther, (Tex. Civ. 
mone SW 503. And see Mandamus 

[a] Sufficiency of grounds. 
Where city commissioners of Dallas 
removed firemen under a provision 
of the charter providing that fire- 
men could hold their positions during 
good behavior, and should not be re- 
moved except for such cause as, in 
the opinion of the board of commis- 
sioners, rendered them unfit, after an 
opportunity to be heard, the extent 
of the power of the courts is to in- 
quire whether or not the commission- 
ers exceeded their lawful authority 
so that their action may be treated 
as a nullity; and, if there might be ° 
fairly said to be any ground for 
difference of opinion as to whether 
the acts charged would be a sufficient 
cause, the courts cannot interfere. 
McNatt v. Lawther, (Tex. Civ. <A.) 
223 SW 503. (as the’ petition did not 
disclose what evidence was offered on 
the hearing it would be presumed 
that the evidence was sufficient to 
sustain the charges). 

Reinstatement see infra § 1478. 

88. Ellfeldt v. Chicago, 189 Ill A. 
610; McNatt v. Lawther, (Tex. Civ. 
A.) 223 SW 503. 

89. See also supra §§ 1122, 1318. 

Certiorari generally see Certiorari 
11 Cc. J. p 80. 

Elifeldt v. Chicago, 189 Ill. A. 
State v, Duluth, 53 Minn. 238, 
, 39 AmSR 5955 Gilbert 
v. Salt Lake City Police, ete., Comrs., 
11 Utah 378, 40 P 264. 

91. Elifelat v. Chicago, 189 Ill. A. 
610; State v. Butte, 57 Mont. 368, 188 
P 367; Peo. v. New York Fire Comrs., 
100 N. Y. 82, 2 NE 618;. Peo. v. Pur- 
roy, 20 NYS U35s Gilbert  v. Salt 
Lake City Police, | ete, Comrs., 21 
Utah 378, 40 P 264. 

92, Blifeldat v. Chicago, 189 Ill. A, 
610; Peo. v. New York Fire Comrs., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 . 


. 


i 


§§ 1477-1479} 


the charges made are sufficient in law,®* and the 
correction of errors of law generally.°* Where the 
only limitation on the removal is that a statement 
of the reasons for removal must be filed and the 
removed officer be given an opportunity for expla- 
nation, certiorari will not lie to a removal where 
a statement of the reasons for removal set forth 
real and substantial grounds and the removed officer 
was given an opportunity for explanation.°° Where 
a fireman may be suspended for reasons filed with 
the civil service commission, which is required to 
give a hearing on appeal to it "and determine whether 
the employee. shall be dismissed or reinstated, it is 
not for the courts to say whether the cause assigned 
in ease of the employee’s dismissal is sufficient to 
support a dismissal by the civil service commis- 
sion,®® unless possibly the cause assigned is so friv- 
olous that all minds must necessarily agree that it 
is not a legitimate cause.°’ As a general rule mat- 
ters not urged below cannot be urged on certiorari.®® 

Evidence. While under the general rule? ques- 
tions of fact have been held not to be reviewable 
on certiorari,! it is generally held that the question 
whether there is an absence of evidence to support 
the adjudication judgment of dismissal is review- 
able;? and this rule has received statutory recogni- 
tion;? but such a rule does not require a decision 
upon conflicting evidence to be reviewed. The 
court cannot go outside the facts embodied in the 


100 N. Y. 82, 2 NE 613; Peo. v. Waldo, 3. 
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See statutory provisions; 


[43 C.J.] 837 


return.® 

Matters of discretion. Matters within the discre- 
tion of the board exercising the power of removal 
are not reviewable on certiorari;® and this rule ap- 
ples as to the sufficiency of explanations to ex- 
onerate accused,’ or as to the severity of punish- 
ment.® 

An unreasonable delay in applying for a writ of 
certiorari will warrant its refusal.® 

[§ 1478] (e) Reinstatement.1° Where a member 
of the department has been wrongfully removed, 
he may compel his reinstatement by mandamus,!? 
but the writ will not issue for such purpose where 
the conduct of a member is such as to amount to 
a resignation;!* nor will the writ issue where the 
discharged member is guilty of laches.12 Where 
a fireman who served for a long period of time was 
removed without a trial and hearing because his 
appointment was made in violation of civil service 
laws, his reinstatement by the authorities that re- 
moved him is proper.** A fireman retired after a 
determination by a statutory board that he is per- 
manently disabled does not become entitled to re- 
instatement simply by reason of subsequent re- 
covery.?5 

[§ 1479] (f) Actions for Wrongful Removal.1¢ 
A fireman may maintain an action for damages 
against commissioners who have maliciously and 
wrongfully dismissed him.17 


and [a] An affidavit in opposition to 


Si) App. Diveet09,. PS6ONMS 2291; | Peo. 
v. Purroy, 20 NYS 735. 

[a] The real question on certio- 
rari to review a commissioner’s de- 
termination dismissing a fireman is 
whether the fireman received a fair 
and impartial trial. Peo. v. Drennan, 
190 App. Div. 736, 180 NYS 280. 

93. State v. Butte, 57 Mont. 368, 
188 P 367. 

94. Nelson v. Portland Fire Dept. 
Engineers, 105 Me. 551, 75 A 64. 

95. Peo. v. Adamson, 171 App. Div. 
655, 157 NYS 462 [cit Peo. v. Brady, 
166 N. Y. 44, 59 NE 701]. 

[a] Failure to assert statutory 
privilege—Where a lineman in the 
fire department, who filed a certificate 
of discharge as volunteer fireman, 
did not assert. his claim to the statu- 
tory privilege as such upon a threat- 
ened removal by the fire commis- 
sioner, such removal was not re- 
viewable by certiorari. Peo. v. Adam- 
son, 171 App. Div. 655, 157 NYS 462. 

96. State v. Boyington, 110 Wash. 
622, 188 P 777. 

97. State v. Boyington, supra. 

fa] Cause held not frivolous.—A 
charge against a city fireman that 
he was guilty of misconduct, in that 
he prepared a petition requesting and 
demanding the discharge of the chief 
of the fire department, was not so 
frivolous as to warrant a court in 
holding that the civil service com- 
mission in dismissing him therefor 
did not exercise its honest judgment 
when it decided the cause to be suffi- 


cient. State v. Boyington, 110 Wash. 
622, 188 P 777. 
98. Peo. v. Purroy, 13 NYS 119 


(where the relator has gone to trial 
without objection he cannot for the 
first time on certiorari question the 
sufficiency of the notice of hear- 


ing). 
99. See Certiorari § 355 et seq. 
1. Nelson v. Portland Fire Dept. 


Engineers, 105 Me. 551, 75 A 64 (the 
record need not show the evidence 
on which the board of engineers de- 
cided that a member of the fire de- 
partment was inefficient). 

2. State v. Butte, 57 Mont. 368, 188 
P 367; Peo. v. New York Fire Comrs., 
100 N. Y. 82, 2 NE 613; Peo. v. New 
York Fire Comrs., 96 N. Y. 644 mem; 
Gilbert v. Salt Lake City, etc., Police 
Comrs., 11 Utah 378, 40 P 264. 


Peo. v. Sturgis, 91 App. Div. 286, 86 
NYS 687 (where it was said that it 
was the duty of the prosecutor to 
sustain the charges by a fair prepon- 
derance of the evidence). 

Construction of statute in connec- 
tion with certiorari to dismissal of 
policeman see supra § 1374. 

4. State v. Butte, 57 Mont. 368, 
188 P 367; State v. Jersey City, 54 
N. J. L. 310, 23 A 666; Peo. v. New 
York Fire Comrs., 100 N. Y. 82, 2 NE 
613; Peo. v. New York Fire Comrs., 
82 N.. Y. 358; Peo. v. New York Fire 
Comrs,, WHANi Ys. L533ePReo: vs) Purnroy, 
20 NYS 735; Gilbert v. Salt Lake City 
Police, etec., Comrs., 11 Utah 378, 40 P 
264. 

[a] Credibility of accused is a 
question for the decision of the com- 
missioners. Peo. v. New York Fire 
Comrs., 82 N. Y. 358. 

5 eePeo. uve Adamson, 171 App. Div. 
655, 157 NYS 462. 

[al] Thus the court cannot against 
the denials of the return accord the 
relator the status of a discharged 
volunteer fireman. Peo. v. Adamson, 
171 App. Div. 655, 157 NYS 462. 

[b] Further return.—Where a re- 
turn to a writ of certiorari to review 
the diSmissal of the relator from the 
uniformed force of the fire depart- 
ment of a city for violation of a rule 
of the department does not bring up 
the rule itself, but professes to state 
the substance of the rule, if more is 
required the relator should obtain a 
further return. Peo. v. New York 
Fire Comrs., 77:N.-Y: 1538. 

6. Peo. v. New York Fire Comrs., 
100 N. Y. 82, 2 NE 613; Ryan v. Hand- 
ley, 43 Wash. 232, 86 P 398. 

7. Ryan v. Handley, supra. 

8. Peo. v. New York Fire Comrs., 
100 N. Y. 82, 2 NE 613 [foll Peo. v. 
Purroy, 61 N. Y. Super. 284, 19 NYS 
713]; Peo. v. New York Fire Comrs., 
96 N. Y. 644 mem. 

9. Peo. v. New York Fire Comrs., 
77 N. Y. 605 (holding a delay of two 
and one-half years unreasonable). 

-10. Of policeman see supra §§ 
Thahyth salisiiy(S)e 


11. State v. Anaconda, 41 Mont. 
577, 111 P 345; Peo. v, Scannell, 172 
N. Y. 316, 65 NE 165° [aff 69 "App. 


Div. 400, 75 NYS 122]; Peo. v. Sturgis, 
YUE? -%i 0) oframe BS bien Gays Wyma ie) 'NYS 1034. See 
generally Mandamus §§ 290-303. 


the petition of a member of the uni- 
formed force for mandamus to com- 
pel his reinstatement, which set up 
that he had been charged by the fore- 
man with being absent without per- 
mission for five days, and that there- 
after evidence having been brought 
to the commissioner which satisfied 
him that the member was guilty of 
the charge, he ordered that his name 
be dropped from the pay roll, ete., 
was insufficient because not alleging 
as a fact that the member was actu- 
ally absent from duty, without leave 
for five days, and that his absence 
was unexplained, and that mandamus 
was properly issued. Peo. v. Sturgis, 
77 App. Div. 151, 78 NYS 1034. 

[b] Presumption as to qualifica- 
tions.— Where a removed member of 
the fire department alleges that he 
was duly appointed, it will be pre- 
sumed that he possessed the mpeces- | 
sary qualifications. State v. Ana- 
conda, 41 Mont. 577, 111 P 345, 

12. Jacobsen v. Chicago, 191 Ill. 
A. 511; Peo. v. Sturgis, 77 App. Div. 
636, 78 NYS 1037 (resignation im- 
plied from absence without leave). 

13. Welp v. Blankenburg, 25 Pa. 
Dist. 131. 

14. Wood v. Civil Serv. Comrs., 26 
Pa, Dist. 250. 

15. Peo. v. Bryant, 28 App. Diy. 
480, 51 NYS 119. 

Retirement of firemen generally see 
infra §§ 1496-1498. 

16. See also supra §§ 1136, 1380. 

O'Neill v. Register, 75 ‘Md. 425, 
23 A 960 (where a fireman, who has 
been dismissed on a charge of dis- 
respect to one of the fire commis- 
sioners, sues the commissioners, al- 
leging that his dismissal was in 
willful violation of their duties, un- 
der an ordinance allowing the dis- 
missal of employees for inefficiency, 
or failure to perform their duties 
to the satisfaction of the commis- 
sioners, but not for any political or 
other sentiments entertained by 
them, evidence as to plaintiff's con- 
duct on previous occasions, or as to 
his efficiency and general reputation, 
has no bearing on the question of 
his guilt or innocence on the occa- 
sion mentioned in the charge, nor 
upon the fairness of the commis- 
sioners’ judgment, and irrele- 
vant). 


is 


‘ 


to them during good behavior.”® 


838) (43 °C.) 


[§ 1480] (7) Suspension.18 By force of munici- 
pal or departmental rule or regulation a fireman may 
be suspended for misconduct,!® or for violation of 
a reasonable regulation.*° Under a provision con- 
tinuing in effect a suspension until acted upon by 
the board of fire commissioners, a fireman is not re- 
lieved from the effect of his suspension by the 
failure of the commission to sustain a motion for 
his reinstatement by a tie vote.?+ 

[§ 1481] (8) Reduction of Force or Abolition of 
Office.22, Where the office of a member of a fire 
department is created by the municipality, the mu- 
nicipality may, in the absence of constitutional or 
legislative inhibition, also abolish it.?* A civil serv- 
ice law?* does not prohibit a board of fire commis- 
sioners from vacating or abolishing superfluous, ex- 
pensive, or antiquated offices if done in good faith 
and to promote the efficiency of the service, although 
it may displace men whose positions are secured 
But the colorable 
abolition of an office or position for the purpose 
of getting rid of an incumbent is in effect a removal 
within the meaning of provisions requiring charges 
and a hearing.?® Express authority to reduce the 
number of firemen which requires that the men be 
chosen for retirement in the inverse order of their 


18. Suspension: 
Generally see supra § 1077. 
Of policeman see supra § 1381, 


N 599 mem, 
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App. Div. 445, 62 Nee 930 [aff 163 
Pays 
(2) Where members of the fire de- 


[§§ 1480-1482 


appointment must be complied with.?* By force of 
statute the abolition of an office in the fire depact- 
ment filled by one of an exempt class, such as a 
veteran or volunteer fireman, may not operate to 
discharge the former incumbent absolutely, but to 
require his transfer to a position which he is fitted 
to fill,28 or to suspend him without pay for a certain 
time during which he is entitled to eligibility for 
appointment to a similar position.?® 

[§ 1482] (9) Transfer or Reduction in Rank.*° 
An employee in a fire department protected against 
a removal except for cause cannot be transferred to 
a position involving other duties and a reduction in 
salary,*+ unless such transfer or reduction in rank 
is made in good faith and in the interest of econ- 
omy in the affairs of government;** but fire com- 
missioners empowered to determine the duties and 
compensation of employees in their department may 
make such a transfer, although their. power of re- 
moval can be exercised only after trial on charges.** 
A reduction of an officer to the original position 
from which fire commissioners mistakenly attempted 
to promote him is not a removal.** If an officer 
in the fire department wishes to challenge the action 
of the board of fire commissioners in demoting him, 
he must do so by an action against the board.** No 


complish what they cannot directly 
do, and thus effect a removal of mem- 
bers in violation of rules established 


E 1121 mem]. 


19. Glynn v. Oswego, 71 Misc. 592,|partment are dismissed by the board|by the board under authority of the 
130 NYS 860. of the fire and police commissioners | legislature. Combs v, Bonnell, 109 
{a]. Nature of power. — Oswego | without charges and without a hear-|SW 898, 33 KyL 219, 
City Charter (Ll. [1895] ¢ 394) § 187,|ing, evidence by one of such members [b] Burden of proof.—(1) The 


permitting the fire department to 
make such rules as it may deem best 
for its good government, authorizes 
a rule giving the chief engineer 
power to suspend a fireman for in- 
subordination, disorderly conduct, or 
neglect of duty. Glynn v. Oswego, 
W1 Mise. 592, 130 NYS 860. 


20. Sander v. Somerville, 241 
Mass. 305, 135 NE ‘ : 
21. Glynn v. Oswego, 71 Misc. 592, 


130 NYS 860. 


§ 22. i In case of policeman see supra 
1384. 
23. Phillips v. New York, 88 N. Y. 


245 [aff 10 Daly 278]; Essinger v. 
New Castle, 275 Pa. 408, 119 A 479, 

Abolition of Office generally sce 
supra §§ 977-981. 

24. See supra § 979. 

25. State v. Moores, 63 Nebr, 301, 
88 NW 490; Smith v. Newark Fire 
Comrs., 90 N. J. L. 719, 108 A 1054 
[aff 89 N. J. L. 468, 99 A 432]; Fagan 
v. Newark Fire Comrs., 90 N. J. L. 
673, 103 A 1052; Durkin v. Newark 
Fire Comrs., 89 N. J. L. 468, 99 A 432 
[aff 90 N. J. Li. 670 mem, 101 A 1053 
mem]; Newark Fire Comrs. v. Lyon, 
52 N. J. LL. 682, 238 A: 274. [rev 53 
N. J. L. 92; 20 A 757]5 In re Breck- 
enridge, 160 N. Y. 103, 54 NE 670; 
Peo. v. Scannell, 48 App. Div. 445, 
62 NYS 930 [aff 163 N. Y. 599 mem, 
57 NE 1121 mem]; Essinger v. New 
Castle, 275 Pa. 408, 119 A 479. 

{a] Statute not applicable. — A 
statute authorizing the fire commis- 
sioner to appoint such laborers as 
may be “necessary for the inspection 
of fire hydrants” does not prevent 
him from abolishing the position on 
economie grounds after it has been 
filled by appointment. Peo. v. Scan- 
nell, 48 App. Div. 445, 62 NYS 930 [aff 
163 N. Y. 599 mem, 57 NE 1121 mem]. 
' {b] Bad faith held not shown.— 
(1) The removal of seventeen honor- 
ably discharged Union veterans from 
their positions as fire hydrant inspec- 
tors in Brooklyn, by the abolishment 
of their positions for economic rea- 
sons, and to secure uniformity in 
methods of inspection, is not, when 
standing alone, evidence of bad faith 
on the part of the commissioner in 
removing them. Peo. v. Scannell, 48 


that he had learned that the ap- 
pointees of the board were practically 
all republican, and that the politics 
of those discharged were “‘Supposed’’ 
to be fusionist, and that a number of 
men had been-appointed since such 
discharge, without showing whether 
or not the subsequent appointees 
were in place of others resigned or 
dismissed, is insufficient to impeach 
the good faith of the board in dis- 
missing such members as a reduction 
ofthe force for want of funds. State 
v. Moores, 63 Nebr. 301, 88 NW 490. 


[c] Reason held insufficient.—Un- 
der L.° (1887) ec 322, amending the 
charter of Saratoga Springs (L. 


[1866] c 220), and providing that the 
fire commisioners should control the 
expenditures of all funds of the fire 
department, limited by the charter to 
a certain amount, and have power to 
employ certain officers and firemen, 
but not to discharge them without 
cause, such commissioners were au- 
thorized to employ such officers and 
firemen as were necessary to the 
service, and could not discharge one 
of such firemen on the sole ground 
that there were no moneys unappro- 
priated, or that no tax had been 
levied, for the salaries of such em- 
ployees. Peo. v. Saratoga Springs 
Fire Comrs., 90 Hun 515, 35 NYS 964 
[aff 149 N. Y. 575, 438 NE 988]. 

26. Combs v. Bonnell, 109 SW 898, 
33 KyL 219; Peo. v. Coleman, 99 App. 
Div.>: 88,91. NY¥YSi 4323 (Peo, vil a 
Grange, 7 App. Div, 311, 40 NYS 1026; 


Peo. v. Coleman, 57 Misc. 57, 107 
NYS 957, 
[a] Rule applied.—(1) The com- 


missioner of the fire department of 
the city of New York may not, with- 
out a hearing, abolish a position in 
the department filled by an exempt 
volunteer fireman for the sole purpose 
of removing him. Peo, v. Hayes, 135 
App. si Div. 9 3111.9 Winey Sy (8088 (2) 
Where a board of police and fire com- 
missioners have enacted rules relat- 
ing to the removal of members of the 
departments, they cannot, by dis- 
charging the whole force of the fire 
department and immediately reap- 
pointing all but a few that are in- 
tended to be dropped, indirectly ac- 


burden of proof is on the former in- 
cumbent of an office in the fire de- 
partment to show that the act of the 
commissioner in abolishing the office 


was made in bad - faith. Peo. v. 
Hayes, 1385 App. Div. 19, 119 NYS 
808. .(2) So also is the burden to 


show that the incumbent was an ex- 
empt volunteer fireman. Peo. v. 
Hayes, supra, 

27. Ahearn v. Davis, 184 Cal. 579, 


194 P 1008; State vy. Anaconda, 41 
Mont, 577, 111 P 345. 
[a] Excuses for noncompliance 


with statute.—(1) Rev. Codes § 3220, 
empowering a city council to abolish 
offices, does not authorize removal of 
a member of the fire department, 
Since § 3327 provides that such mem- 
bers shall not be deemed officers. 
State v. Anaconda, 41 Mont. 577, 111 
P 345. (2) A city cannot excuse re- 
moval of a member of the fire de- 
partment in violation of Rev. Codes 
§§ 3328, 3329, prescribing the man- 
ner in which firemen may be removed 
on account of having reached the 
constitutional limit of indebtedness 
and of being in financial straits, 
where it has not taken advantage of 
the act which authorizes cities in 
such condition to pay their running 
expenses from current revenue on a 
cash basis. State v. Anaconda, supra. 

28. In re Breckenridge, 160 N. Y. 
108, 54 NE 670 (veteran is entitled 
to a transfer only in case a vacancy 
exists). 

29. Peo. v. Hayes, 135 App. Div, 
19, 119 NYS 808 (volunteer fireman). 

. In case of policeman-see supra 
SP1383s) oc 

31. Michaelis v. Jersey City, 49 N. 
J. L, 154, 6 A 881 (transfer from 
engineer to stoker). 

32. Durkin y. Newark Fire Comrs., 
89 N. J. L. 468, 99 A 432 [aff 90 N. J. 
L. 670 mem, 101 A 1053 mem]. 

33. Riley: v. New York, 96 N. Y. 
331; Monroe vy. New York, 28 Hun 
(N. Y.) 258. 

34. Peo. v. New York Fire Comrs., 
atten Y. 67, 20 NE 824 [aff 47 Hun 
Removal see supra §§ 1468-1479. 
35. Newark v. Fordyce, 88 N. J. L. 

440, 97 A 67, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


§§ 1482-1484] 


assignment can be made without the recommenda- 
tion of the chief of the department as required by 
law.*¢ 


Assignment to light duties on partial disability.°’ | 


By force of charter provision a member of the fire 
department disabled only from performing active 
duties may be entitled to be assigned to some po- 
sition not requiring active service as a fireman.** 

{§ 1483] (10) Compensation**—(a) Right to Com- 
pensation in General. Unless compensation of a 
member of a fire department is provided for by 
law,*® the right to compensation apparently depends 
on contract.4' Where a person renders services un- 
der fire ordinances and it is understood by both 
him and the municipality that such services are not 
gratuitous but that he is to be entitled to a sum 
which the municipality shall determine to be rea- 
sonable, he may recover such sum when fixed by 
the municipality. Where a person accepts a posi- 
tion to which there is no salary attached by law 
or by the municipal authorities, but the compensa- 
tion is left to be fixed by an officer of the depart- 
ment, he is bound by an agreement with such officer 
to work without compensation.*® Failure of a secre- 
tary to enter upon the minutes a resolution employ- 
ing a person will not deprive him of the right to 
compensation.*4 One who has not been duly ap- 
pointed as a fireman has no right to compensation 

[a] Certiorari by mayor and coun- 
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writ of mandamus). 


[43 C.J.] 839 

after his actual employment has ceased.*® 

Fund for payment.*® The salaries of men ap- 
pointed in violation of civil service regulation can- 
not be included in the amount of the annual budget 
of the commissioners for the purpose of determin- 
ing whether it exceeds an annual limit.*7 Where 
firemen are appointed in the manner prescribed by 
municipal charter, their right to compensation arises 
from the operation of the charter and cannot be 
defeated by the municipality in failing to make an 
appropriation therefor,*® or by providing for the 
unlawful disbursement of an appropriation.* 

Mandamus to the civil service commissioners is 
the proper remedy to compel certification of the 
pay roll of officers of the fire department which has 
been denied by the resolution of the civil service 
commission.°° 

[§ 1484] (b) While Absent from Duty.°! The 
right to compensation of a member of a fire de- 
partment, at least where he is regarded as an offi- 
cer,°? attaches as an incident to the office,°* and 
he is prima facie entitled thereto whether or not 
he performs the duties of his office,®>* or is physi- 
cally disabled from performing his duties;°° and, 
unless there is a law or regulation authorizing the 
discontinuance of the compensation during the dis- 
ability,°® the only available remedy is his remoy- 


dent of the board, and by a subse- 


cil._—The mayor and common council 
of a city under whose jurisdiction 
a board of fire commissioners de- 
moted certain officers, which decision 
was reversed by the civil service 
commission, have no interest in 
prosecuting a writ of certiorari to 
review the opinion of the civil serv- 
ice commission. Newark vy. Fordyce, 
88 N. J. L. 440, 97 A 67. 

36. -Croker v. Sturgis, 175 N. Y. 
158, 67 NE 307. 

37. Pension on disability see infra 
§ 1498 

38. See cases infra this note. 

[a] Disability resulting from ac- 
tive service.—(1) Under’ Greater 
New York Charter § 790, relator, an 
officer in the uniformed force of the 
fire department, injured and perma- 
nently disabled during active service, 
but disqualified only from perform- 
ing active duty, is entitled to em- 
ployment.at his regular salary in 
some position not requiring active 
service. Christman vy. Union R. Co., 
210 App. Div. 104, 205 NYS 594 [rev 
121 Mise. 247, 200 NYS 800]; Peo. 
v. Adamson, 173 App. Div. 773, 159 
NYS 1021 [aff 219 N. Y. 570 mem, 
114 NE 1077 mem]; Peo. v. Sturgis, 
85 App. Div. 20, 82 NYS 953 [aff 176 
N. Y. 563 mem, 68 NE 1123 mem]. 
(2) The certificate of the board. of 
medical officers that a fireman is to- 
tally, permanently, physically dis- 
qualified for the performance of his 
duties as a member of the uniformed 
force is not a certificate that he is 
totally, permanently, physically dis- 
qualified for the performance of duty 
in some position in the department 
not requiring active service as a fire- 
man, and where the fireman was in- 
jured in the active discharge of his 
duty, a determination of the commis- 
sioner in accordance with the medical 
certificate, which provides for the re- 
tirement of the officer, is invalid, and 
the fireman is entitled to be assigned 
to light duties at full pay. Peo. v. 
Adamson, supra. See Peo. vy. Hayes, 
66 Misc. 531, 122 NYS 104 (the action 
of the commissioner on a medical cer- 
tificate, based on an examination of 
an employee, that he is physically 
disabled for his duties as fireman, 
is conelusive as to such disability, 
but not on the question whether the 
disabilities were caused by injuries 
received in the service, which issue 
may be tried under an alternative 


39. Compensation of officers: 
Generally see supra §§ 1138-1185. 

Fire chief see supra § 1460. 
Policemen see supra §§ 1385-1405, 
Volunteer firemen see supra § 1452. 

Right of fireman to reward see Re- 
wards [17 Cye 1755]. 

40. Jackson v. Wilde, 52 Cal, A. 
259, 198 P 822; ‘Walsh v. Bridge- 
port, 88 Conn. 528, 91 A 969, AnnCas 
1917B 318 

[a] “Salary,” as used in an ordi- 
nance providing for the compensa- 
tion of firemen, is synonymous with 
“wages,” although the word is some- 
times understood to relate to compen- 
sation for official or other service, 
as distinguished from “wages” which 
is the compensation for labor. Walsh 
v. Bridgeport, 88 Conn, 528, 91 A 969, 
AnnCas1917B 318. See also Salary 
[34 Cye 1826]; Wage [40 Cyc 234]. 


41. Parks y. Waltham, 120 Mass. 
160. 
42. Parks v. Waltham, supra 


(holding that a vote of a town, deter- 
mining what would be a reasonable 
compensation for certain officers of 
the fire department, constitutes an 
implied contract to pay the same). 
43. McGough v. New York, 83 
App. Div. 322, 82 NYS 117 (where 
after the removal of an assistant fire 


marshal plaintiff addressed a letter 
to the re commissioners, stating 
that, if he was appointed to such 


position, he agreed to waive all claim 
for services if the person removed 
shouldbe restored by order of court, 
and plaintiff was thereafter appointed 
by an order of the fire commissioners, 
which did not refer to his letter, but 
which provided that it was to take 
effect from July 1, 1900, and that the 
appointment was without compensa- 
tion until otherwise ordered, and on 
May 16, 1901, the commissioners fixed 
plaintiff’s salary at one thousand five 
hundred dollars per annum, to take 
effect from May 1, 1901, plaintiff on 
the failure of the removed officer’s 
proceeding for reinstatement was not 
entitled to recover compensation for 
the time he served between the date 
of his appointment and the date his 
salary was fixed by the .commis- 
sioners). 

44. Calahan v. New York, 34 App. 
Div. 344, 54 NYS 279 (a resolution of 
the board of fire commissioners un- 
der which plaintiff ‘was employed may 
be proved by testimony of the presi- 


quent resolution of the board amend- 
ing its minutes to show it). 

45. Harrington v. Minneapolis, 108 
Minn, 209, 121 NW 908. 

46. Of policemen see supra § 1401. 

47. Peo..v. Scannell, 69 App. Div. 
400, 75 NYS 122 [aff 172 N. Y. 316, 
65 NE 165]. 

48. San Antonio vy, Tobin, (Civ. 
A.) 101 SW 269 [writ of error. dism 
100 Tex, 583, 102 SW 403]. 

49. San Antonio v. Tobin, supra. 

[a] Presumption.— Where a city 
council passed an ordinance provid- 
ing funds for a fire department, and 
for such special officers as may be 
necessary for fire protection, ‘‘under 
the orders and appointment of the 
mayor,’ it was to be presumed that 
the qualifying effect of the last 
clause was intended to apply, not to 
the fire department over which the 
mayor under the terms of the charter 
had no control whatever, but only to 
such special officers as might be ap- 
pointed by him. San Antonio vy. 
Tobin, (Civ. A.) 101.SW 269 [writ of 
error dism 100 Tex. 5838, 102 SW 403]. 


50. Newark v. Fordyce, 88 N. J. L. 
we 97 A 67. And see Mandamus § 

oO. 

51. Policeman see supra § 1388. 

52. Jackson v. Wilde, 52 Cal. A, 
259, 198 P 822; Leonard y. Terre 


Haute, 48 Ind. A, 104, 98 NE 872. 

53. Jackson v. Wilde, 52 Cal. A. 
259, 198 P 822; Leonard v. Terre 
Haute, 48 Ind. A..104, 98 NE 872. 


54. Jackson v. Wilde, 52 Cal. A, 
259, 198 P 822; Leonard v. Terre 
Haute, 48 Ind. A. 104, 93 NE 872. 

55. Jackson vy. Wilde, Bz@allyeea, 
259, 198 P 822, 

56. Jackson v. Wilde, supra; 


Walsh v. Bridgeport, 88 Conn. 528, 91 
A 969, AnnCas1917B 318. 

[a] An ordinance providing that 
the board of fire commissioners may 
continue, in its discretion, the sal- 
ary of any officer or member of the 
fire department who shall have re- 
ceived any injury while in the per- 
formance of his duty, incapacitating 
him from performing his usual duties 
in the department, gives rise to a 
conclusive inference that firemen will 
not be entitled to salary during ab- 
sence because of incapacity to per- 
form their duties not received while 
in the performance of duty. Walsh 
v. Bridgeport, 88 Conn. 528, 91 A 969, 
AnnCas1917B 318 (such _ ordinance 


® 


840 [43 C.5.] 


al.8? His right to compensation during disability 
by virtue of express provisions is limited by the 


terms thereof.5® 


[§ 1485] (c) Amount®°—aa. In General. 
amount of compensation of a member of the fire 
department is that fixed by law.®%° 
amount at which salaries shall be fixed is provided 
by statute and the city fixes a less amount, the rem- 
edy is by mandamus to compel the fixing of the 
proper amount and not an action for the differ- 
The various provisions of a statute for 
equalization of the salaries of members of the con- 
stituent fire department upon a consolidation of 
cities shotld be construed together where not in- 


ence.®t 


consistent.®? 


was not impliedly repealed by one 
providing for salaries for the dif- 
ferent grades of firemen). 


57. Jackson v. Wilde, 52 Cal. A. 
259, 198 P 822. 
58. Jackson v. Wilde, supra; 


Walsh vy. Bridgeport, 88 Conn. 528, 
91 P 969, AnnCas1917B 318. 

[a] Charter provisions.—(1) The 
amendment of San Diego Charter art 
Be 1'§ 2 in) 1915 (St. [1915] p 1828), 
expressly continuing in force an or- 
dinance reorganizing the fire depart- 
ment and providing for a firemen’s 
relief and pension fund, makes the 
ordinance, including the provision for 
leave of absence with pay in case of 
sickness contracted while on duty, a 
part of the city’s organic law. Jack- 
son v. Wilde, 52 Cal. A. 259, 198 P 
822. (2) Such provision is paramount 
to any general law respecting the 
matters dealt with in the ordinance 
fixing compensation. Jackson v. 
Wilde, supra. : 

{[b] Salary as compensation for 
injuries.—Payment of salary of a fire- 
man under the terms of the city ordi- 
nance for the period while he was on 
leave of absence for sickness con- 
tracted while on duty is not ‘‘com- 
pensation for injury” within the 
meaning of the Workmen’s Compensa- 
tion Act. Jackson v, Wilde, 52 Cal. 
A259) 198 ee) 822. : 

[ce] Injury as sickness.—An _ in- 
jury to a city fireman’s foot when 
stepping on a nail while off duty, 
although resulting in no infection or 
general bodily illness, is held to be 
“sickness” within Charter of Oak- 
land § 100, entitling him to payment 
of full salary during disabilty for 
first sixty days, in view of § 100%, 
“sickness” being any : affection of 
body depriving it temporarily of 
power to fulfill usual functions, and 


including injury. Doody v. Davie, 
(Cal. Av)! 2467P 339. 
[d] Evidence.—Evidence that a 


fireman was on duty twenty-four 
hours a day except for one day in 
every five or six, and that the nature 
of his duties made him peculiarly 
subject to colds, was held sufficient 
to sustain the fire chief’s finding that 
the cold contracted by a fireman 
which subsequently turned into in- 
fluenza was contracted while on duty, 
although the particular time when it 
was contracted was not established. 
Jackson v. Wilde, 52 Cal. A. 259, 198 
P 822. 

Firemen as within provisions of 
Workmen’s Compensation Acts see 
Workmen’s Compensation Acts § 39. 

59. Amount: 

Generally see supra §§ 1157-1173. 
In case of policemen see supra §8§ 

1395-1400. 

60. Adams v. Omaha, 101 Nebr. 
690, 164 NW 714; Lowery v. New 
York, 166 NYS 400; Smiddy v. Mem- 
phis, 140 Tenn. 97, 203 SW 512. 

[a] As governmental duty.—The 
operation of a water plant being a 
governmental function, a decision to 
employ persons to operate it, as well 
as fixing of their salaries, is also a 
governmental duty. Smiddy v. Mem- 
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law.®4 


The | heads 
clerks 

Where the | vision 
in the 


changed in the 


phis, 140 Tenn. 97, 203 SW 512. 
also supra § 179. 

61. Dolan v. Brooklyn, 55 Hun 
448, 8 NYS 666 [aff 120 N. Y. 646 
mem, 29 NE 1032 mem]. 

62. Hurst v. New York, 55 App. 
Diy. 68, 67 NYS 84 (where a member 
of the Brooklyn fire department, en- 
titled therein to annual promotion 
from grade to grade, was receiving, 
at the date of the consolidation, pay 
equal to that attached to one of the 
grades in the consolidated depart- 
ment, he was entitled to annual pro- 
motion to the next higher grade, and 
to receive the pay fixed therefor, since 
such promotion was one of the rights 
and privileges secured to him by the 
consolidation); Donnelly v. New York, 
53 App. Div. 447, 65 NYS 1030 [aft 
166 N. Y. 592 mem, 59 NE 1121 mem] 
(holding that under Greater New 
York Charter § 740, providing that 
the annual salary of engineer of 
steamers shall be one thousand six 
hundred dollars, and that any fireman 
of the uniformed force in the city 
of Brooklyn whose salary falls be- 
tween any two of the grades estab- 
lished by the charter shall within 
three years have his salary made 
equal to the salary of the first grades, 
by equal annual additions, one who 
was an engineer of steamers in the 
fire department of the city of Brook- 
lyn when the charter of the consoli- 
dated city went into effect, receiving 
a salary of one thousand four hun- 
dred dollars a year, is only entitled 
to the one thousand four hundred dol- 
lars salary for the next three years, 
together with the three equal annual 
additions of sixty-six dollars and 
sixty-six cents each). 

63. Power to fix salary: 
Generally see supra §§ 1158-1162. 

Of policemen see supra § 1396. 

64. Ga.—Green vy. Atlanta, 162 Ga. 
641, 135 SE 84. 

Minn.—Hart v. Minneapolis, 81 
Minn. 476, 84 NW 342. 

Nebr.—Adams v. Omaha, 101 Nebr. 
690, 164 NW 714., 

N. J.—Gerstung v. Sauer, 82 N. J. 


See 


L. 68, 80 A 993. 
N. Y.—Riley v. New York, 96 N. 
Y. 831 [aff 49 N. Y. Super. 537]; Peo. 


v. Scannell, 71 App. Div. 491, 75 NYS 
904 [aff 171 N. Y. 690.mem,'64 NE 
1124 mem]; Flynn v. New York, 69 
App.) Div. 433,75, INYS/sl5 Pathe eae 
N. Y. 521 mem, 66 NE 1109 mem]. 

[a] Fire commissioner with ap- 
proval of board of estimate.—L. 
(1892) ce 710, authorizing the boards 
of fire commissioners in all cities the 
population of which, according to the 
last census, exceeds nine hundred 
thousand, to fix the salaries of the 
members of the fire department as 
therein provided, with the approval 
of the board of estimate and appor- 
tionment, modifies the city charter of 
Brooklyn (L. [1888] c 5838 tit 13 § 6) 
so as to make it the duty of the fire 
commissioner of that city to fix the 
salaries referred to in said act, as 
therein provided, with the approval 
of the city’s board of estimate. In re 
Peo., 146 N. Y. 357, 40 NE 988 [rev 73 


F§§ 1484-1486 


Power to fix salaries**? of members of the fire 
department must be exercised under authority of 
A general charter provision authorizing the 
of departments to fix the salaries of their 
or assistants will not control a special pro- 
allowing a particular board to fix salaries 
fire department.® 
ute on the board of fire commissioners to fix the 
compensation of members of the fire department is 
controlled by a proviso in the statute making the 
financial body of the city the sole judges of the 
amount necessary to operate the fire department.®® 

[§ 1486] bb. Increase or Reduction.°’ 
aries of members of the fire department can only be 


Power conferred by stat- 


The sal- 


manner provided by law.®* The 


Hun 583, 26 NYS 286]. 

[b] Resolution of council.—The 
city council may fix the compensation 
of members of the fire department by 
resolution when authorized to do so 
by the municipal charter. 
Minneapolis, 81 Minn. 476, 
342 (construing Minneapolis 
charter). 

{c] An ordinance fixing the sal- 
aries of firemen according to their 
length of service is not unreason- 
able because it states that the maxi- 
mum is the same as the salaries of 
mail carriers. Green v. Atlanta, 162 
Ga. 641, 135 SE 84. 

65. Flynn v. New York, 69 App. 
Div. 433," Tb ANS’ 15; fafl Avan Ni: ys 
521 mem, 66 NE 1109 mem, and foll 
Peo. -v. Scannell, 71 App. Div. 491, 75 
NYS 904 (aff 171 N. Y. 690 mem, 64 
NE 1124 mem)]. 

66. Gerstung v. Sauer, 82 N. J. L. 
68, 80 A 993. 

67. In salary of: 
ey generally see supra §§ 1164— 
Policemen see supra §§ 1397-1406. 

68. Lyons v. New York, 82 App. 
Div. 306, 81 NYS 1079 [aff 176 N. Y. 
609, 68 NE 1119, and aff 38 Misc. 253, 
77_ NYS 589]. 

[a] “An estimate of amounts to 
be paid to an officer for an ensuing 
year, coupled with action by proper 
authorities, to the end that such 
amounts may be raised, is insuffi- 
cient, in the absence of a statute fix- 
ing the salary, upon which to predi- 
cate either an increase or decrease of 
his salary. Before that can be done 
some specific definite action must be 
taken to accomplish the desired pur- 
pose, which must be assented to by 
the proper authorities upon the one 
hand and the officer upon the other.” 
Lyons v. New York, 82 App. Div. 306, 
310, 81 NYS 1079 [aff 176 N. Y. 609 
mem, 68 NE 1119 mem]. 

[b] Sufficiency of approval by 
council Where under a_ charter 
measures fixing the salaries of per- 
sons employed by the fire department 
must originate with the board of fire 
commissioners, and the common coun- 
cil had no power in the matter ex- 
cept to approve or disapprove, the 
salaries of laddermen which were 
fixed at four hundred and eighty dol- 
lars per annum remained unchanged 
where the commissioners raised the 
amount to six hundred dollars, sub- 
ject to the approval of the common 
council, and the common council ap- 
proved the action of the commission- 
ers to the amount of five hundred and 
forty dollars and no more. McCor- 
mick v. Syracuse, 25 Hun (N. Y.) 300. 

[c] Power of fire commissioner.— 
Charter of Brooklyn (UL. [1888] ec 583 
tit 18 § 6) provided that the com- 
pensation of the uniformed members 
of the fire department should be fixed 
by the board of estimate, and at not 
less than the salaries then paid to 
such members, nor greater than 
certain specified rates for members 
of the grades’ specified therein. 
Where persons were thereafter ap- 
pointed to offices in such department 


city 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1486-1490] 


operation of the fire department of a municipality 
being a governmental funetion,®® the legislature has 
power to direct a city to pay an increase of salary to 
a member of that department,’® although on this 
point there is authority to the contrary.”! By force 
of various constitutional, statutory, and charter pro- 
visions,’ the salaries of firemen may?® or may not? 
be changed during the term for which they were ap- 
- pointed. A consolidation act providing that mem- 
bers of the uniformed force of the fire departments 
of the constituent municipalities shall remain fixed 
at the amount they were receiving at the time of 
the new charter will not permit a member to demand 
an increase of pay which was awarded before but 
was not to take effect until after the date of con- 
solidation.* 

[§ 1487] cc. Waiver as to Amount.’* A member 
of the fire department who accepts a smaller salary 
than that to which he is legally entitled is not 
estopped to claim the difference,’? although he has 
agreed to accept the reduced salary;*® but it has 
been held that, where a salary fixed by statute was 
illegally reduced, a fireman cannot after acceptance 
of the reduced salary recover the difference if the 
acceptance was in pursuance of an agreement to 
work for less.*® 

Where an officer is reduced in rank and accepts 
the duties and salary of the inferior position, it 
amounts to an acceptance of such position and a 
resignation of the other, and he cannot afterward 
recover the difference between the salaries of the 
positions.*° 


[§ 1488] dd. Extra Compensation.*t A fireman 
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[48 C.J.) 841 


ized contract,’? which is not shown to have been 
ratified.** The acceptance by the city of the pro- 
visions of a statute requiring the division of the 
fire-fighting force is not an imphed agreement to 
pay firemen extra compensation for working more 
than twelve hours before the change in the system 
is actually made,** and a fireman who continues to 
work as theretofore without complaint cannot re- 
cover extra compensation.®® 

[§ 1489] (d) Suspension and Fines.*° A fireman 
has no right to compensation for the period during 
which he was validly suspended without pay.8? 
While a board of fire commissioners has no power 
to declare pay forfeited for misconduct in excess 
of the amount they are authorized to impose as a 
fine,s* where a superior officer has power to dis- 
charge a fireman, the fireman cannot recover com- 
pensation for a period during which he is suspended 
for misconduct without pay, although the amount 
of such compensation is in excess of the amount 
to which a fine may be imposed.*® In an action by 
a suspended fireman for salary or wages for services 
not actually performed, timely tender of perform- 
ance is an essential element to the right of re- 
covery ;°° where he is illegally suspended, he ecan- 
not maintain an action for wages during the time 
of such suspension without first resorting to man- 
damus to compel his reinstatement and restoration 
to the pay roll of the department pending final 
action on the charges against him.®! 

[§ 1490] (e) Effect. of Removal.°? Where a fire- 
man has been rightfully discharged, he can make 
no claim for further compensation,®? although he 


cannot recover extra compensation 


which were not named in such act 
they were entitled to receive such 
compensation as was fixed from time 
to time by such board, and such com- 
pensation could not be reduced or 
echanged by the fire commissioner. 
Flynn v. New York, 69 App. Div. 433, 
75 NYS 15 [aff 174 N. Y. 521 mem, 66 
NE 1109 mem, and foll Peo. v. Scan- 
nell; 71 App. Div. 491, 75: NYS 904 
(aff 171 N. Y. 690 mem, 64 NH 1124 
mem) ]. 

69. See supra § 1445. 

70. Smiddy v. Memphis, 140 Tenn, 
97, 203 SW 512. 

71. See case infra this note. 
also supra §§ 1164, 1397. 

[a] Thus it has been held that 
the fixing of the compensation of the 
officers and members of a city fire 
_department,. devised for the benefit 
of the local community, is not gov- 
ernmental in its nature, but is a mat- 
ter for the municipality in its private 
corporate capacity, and therefore Act 
(1900) § 4, attempting to fix such 
compensation, is void as, violative of 
the city’s right to control its local 
affairs. Lexington v. Thompson, 113 
Ky. 540, 68 SW 477, 24 KyL 384, 101 
AmSR 361, 57 LRA. 775. 

72. See constitutional, 
and charter provisions. 

73. Cobbs v. Home Ins. Co., 18 Ala. 
A. 206, 91 S 627 [certiorari den 207 
Ala. 712, 91 S 922]; State v. Johnson, 
123 Mo: 43, 27 SW 399. 

74. Wright v. Hartford, 50 Conn. 
546; Nelson v. Superior, 109 Wis. 618, 
85 NW 412. ; 

[a] Person holding during good 
behavior.—Const. Amendm. 24, in- 
hibiting increase of compensation of 
“any public officer or employe,” to 
take effect during continuance in of- 
fice, etc., applies to a person em- 
ployed as tillerman of a ladder car- 
riage in a city fire department at a 
fixed yearly salary, payable monthly, 
and holding his place during: good 


See 


statutory, 


behavior. Wright v.’ Hartford, 50 
Conn. 546. 
75. Lyons v. New York, 82 App. 


Div. 306, 81 NYS 1079 [aff 176 N. Y. 


on an unauthor- 


609, 68 NE 1119, and aff 38 Misc. 253, 
77 NYS 589]. : 

[a] A medical officer is not a mem- 
ber of the uniformed force of the fire 
department and as such within the 
provision of Greater New York Char- 
ter (L. [1897] p 258 ¢ 378) § 740, 
providing that the pay of members 
of such force should remain fixed at 
the same amount they were receiving 
before the consolidation. Lyons y. 
New York, 82 App. Div. 306, 81 NYS 
1079 [aff 176 N. Y. 609 mem, 68 NE 
1119 mem, and aff 388 Misc. 253, 77 
NYS 589]. 

76. Waiver as to amount of sal- 


ary: 
Generally see supra § 1173. 
In case of policemen see supra § 

1400. 

77, McGrade v. New York, 126 
App. Div. 362, 110 NYS 517; Brauer 
v. Portland, 35 Or. 471, 58 P 861; De 
Boest v. Gambell, 35 Or. 368, 58 P 
72, 353; Smiddy v. Memphis, 140 
Tenn. 97, 203 SW 512; Nelson v. Su- 
perior, 109 Wis. 618, 85 NW 412. 

78. DeBoest v. Gambell, 35 Or. 


368, 58 P 72, 353; Nelson v. Superior, |: 


109 Wis. 618, 85 NW 412 [dist Brauer 
v. Portland, 35 Or. 471, 58 P 861]. 

79. De Boest v. Gambell, 35 Or. 
368, 58 P 72, 353 (recognizing the 
rule that an executory contract to 
accept less than the legal compensa- 
tion is unenforceable). 

80. Riley v. New York, 96 N. Y. 
831 [aff 49 N. Y. Super. 537]; Mon- 
roe v. New York, 28 Hun (N. Y.) 
258; O’Brien v. New. York, 28 Hun 
(N. Y.) 250; Reilly v. New York, 48 
N. Y. Super. 274. 

81. Generally see supra §§ 150- 


Scott v. Lincoln, 104 Nebr. 546, 
178 NW 203. 

fa] Tlustration.—L,. (1913) c 7, 
requiring a city having between forty 
thousand and one hundred thousand 
population to adopt a twelve-hour 
working day for its firemen, and re- 
quiring officers in charge of fire de- 
partment to make rules to give it 
effect, does not authorize a single 


member of council to bind the city of 
Lincoln by promise of additional com- 
pensation to a fireman previously re- 
quired to be on duty twenty-four 
hours a day if he would ®emain in 
service while the city contests the 
validity of the act, provided it is up- 
held. Scott v. Lincoln, 104 Nebr. 546, 
178 NW 203. : ; 

83. Scott v. Lincoln, supra (where 
firemen, who had been required to be 
on duty twenty-four hours a day, 
continued in service after a statute 
requiring a double shift became ef- 
fective, it did not imply knowledge 
on the part of the board of commis- 
sioners that the commissioner of pub- 
lic safety had promised the firemen 
compensation on a twelve-hour a day 
basis if they continued in service and 
the law should be upheld). 

84. Knauff v. Atlantic City, 97 N. 
J. L. 337, 116 A 622, 

85. Knauff v. Atlantic City, supra. 

86. Suspension: 

Saat see Supra §§ 1077, 1078, 
Policemen see supra §§ 1381, 1386. 

87. Sander v. Somerville, 241 Mass, 
305, 185 NE 131; Norton yv. Brookline, 
181 Mass. 360, 63 NE 930. 

88. Tyng v. Boston, 133 Mass. 372. 

89. Norton v. Brookline, 181 Mass. 
360, 68 NE 930 [dist Tyng v. Boston, 
133 Mass. 372 on the ground that in 
that case the pay forfeited had be- 
come due]. 

90. Glynn v. Oswego, 71 Misc. 592, 
130 NYS 860. 

91. Glynn v. Oswego, supra, 

92. Effect of removal: 

Generally see supra §§ 1148, 1144, 
Of policemen see Supra § 1387. 

93. Parks vy. Atlanta, 76 Ga. 828; 
Wood v. New York, 44 N. Y. Super. 
321; Winch vy. Philadelphia, 264 Pa. 7, 
107 A217: 

[a] Thus a fireman employed sub- 
ject to the will of a board of com- 
missioners and not for any definite 
period cannot recover pay for the 
remainder of a year on being dis- 
charged in a less time. Parks v. At- 
lanta, 76 Ga, 828 (his rights under the 
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is afterward reinstated.°* Nor is he entitled to any 
compensation after his office has been rightfully 
abolished.®°> Upon reinstatement after a wrongful 
dismissal a member of the fire department is usually 
regarded as entitled to recover the salary incident 
to the office,°* but reinstatement is necessary.” But 
a fireman who has not been dismissed in the manner 
prescribed by law,®8 and who is ready to give his 
services to the city, may recover the salary incident 
to the position to which he was appointed,®® unless 
it appears that the city has already paid the salary 
of the specific office to another incumbent who has 
actually performed the duties of the office,t or that 
claimant has abandoned the office.? If a board of 
fire commissioners is vested with absolute discre- 
tion as to dismissal, a fireman cannot recover from 
the city salary alleged to be due since his dismissal, 
but his remedy, if any, is an action against the 
commissioners for a fraudulent or illegal removal.® 

Set-off of interim earnings. As against the claim 
for his salary it has been held that the city cannot 
set off a sum earned in the interim by the fireman 
in private employment,* or in municipal employ- 
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ban) ue a hs Nei ba ad east nei a ik = 
[§§ 1490- 


ment other than as an officer within an inhibition 
against the same person holding two offices.° _ 

[§ 1491] (11) Vacations. A statute applicable 
only to firemen devoting all their time to fighting 
fires which provided vacations for them has been 
held invalid as class legislation.’ 

[§ 1492] h. Pensions, Benefit Funds, and Benefi- 
cial Associations’ “—(1) Pensions and Benefit Funds 
—(a) Nature and Validity. Pensions for members 
of the fire department or their dependents, in so 
far as the legislation for their creation operates 
prospectively, are regarded as part of the com- 
pensation for services,® and accordingly provisions 
therefor are generally upheld.° On similar grounds 
the state or the city’? may provide for the com- 
pensation of firemen who are injured in the per- 
formance of their duties. The power of the legis- 
lature to provide for pensions for firemen and their 
dependents under express authority of the consti- 
tution** is limited by,the terms thereof.1t By force 
of constitutional mandate the state is sometimes 
prohibited from granting pensions except for mili- 
tary and naval services.1® : 


contract would not be affected by a 
custom not such as to enter into the 
contract at the time it was made). 

[b] Retirement operating as re- 
moval.— Where a fireman on the trial 
of charges against him was found 
guilty and sentenced to be retired 
from active service on an annuity, 
the sentence took effect as a dis- 
charge, although there was no power 
to grant the annuity and the fireman 
not having performed any service 
thereafter was not entitled to salary 
subsequently accruing. Wood v. New 
York, 44 N. Y. Super. 321.. 

94. Winch v. Philadelphia, 264 Pa, 
7, 107 A 217. 

[a] Rule applied.—Where a fire- 
man was found guilty by a fireman’s 
court of charges preferred against 
him and @lischarged, from which ac- 
tion there was no appeal, and was 
thereafter reinstated by a Similar 
court on rehearing of charges. Winch 
v. Philadelphia, 264 Pa. 7, 107 A 217. 


95. Butcher v. Camden, 29 N. J. 
Eq. 478. é 
96. Padden v. New York; 45 Misc. 


517, 92 NYS 926. 

[a] Recovery by personal repre- 
sentative.—On the reversal of an or- 
der of the supreme court affirming a 
removal of an employee of the fire 
department, his administratrix after 
his death is entitled to recover his 
salary during the time he was ex- 
cluded from his office as damages for 
such exclusion. Peo. v. Brooklyn 
Fire, etc., Comrs., 105 N. Y. 674 mem, 
12 NE 179 mem. 

97. Wood v. New York, 55 N. Y. 
Super. 230, 13 NYSt,304 [aff 124 N. 
Y. 627 mem, 26 NE 758]. 

98. Leonard v. Terre Haute, 48 
Ind. A. 104, 93 ‘NE 872; Storm, y. 
Seranton, 77 Pa. Super. 283. 

99. Storm v. Scranton, supra. 

1. Leonard v. Terre Haute, 48 Ind. 
A. 104, 938 NE 872; Monroe v. New 
York, 28 Hun (N. Y.) 258. 

2. Leonard v. Terre Haute, 48 Ind. 
A. 104, 98 NE 872; Monroe v. New 
York, 28 Hun (N. Y.) 258. 

[a] Office held not abandoned.— 
Where a fireman wrongfully dis- 
charged pending reinstatement ac- 
cepted employment as sergeant at 
arms to the city council, he did not 
thereby abandon his prior office, 
within New York City Charter (L. 
[1897] p 543 ec 378) § 1549, prohibit- 
ing municipal officers from holding 
two offices. Padden v. New York, 45 
Misc. 517, 92 NYS 926. 

3. Baltimore v. O’Neill, 63 Md. 336. 

4 Padden v. New York, 45 Misc. 
517, 92 NYS: 926. 

- 5 Padden v. New York, supra. 


6. Of policemen see supra § 1406. 

7. Simpson v. Paddock, 195 Mich. 
581, 161 NW 898. 

74%. Pensions: 

Generally see Pensions [30 Cyc 1366]. 
Of policemen see supra §§ 1407-1428. 

8. Relating to police pensions see 
supra § 1407. 

9. Ala.—Home Ins. Co. v. Cobbs, 
20 Ala. A. 491, 103 S 165; Cobbs v. 
Home Ins. Co., 18 Ala. A. 206, 91 S 
ee [certiorari den 207 Ala. 712, 91 S 

dle 
Cal.—Whitehead v. Davie, 189 Cal. 
715, 209 P 1008. 

Nebr.—State v. Love, 89 Nebr. 149, 
153, 156, 131 NW 196, 34 LRANS 607, 
AnnCas1912C 542. 

N. Y.—Roche v. Waldo, 141 App. 
Div. 872, 126 NYS 766 [aff 203 N. Y. 
610 mem, 96 NE 1128 mem]. 

Pa.—Com. v. Walton, 182 Pa. 373, 
38 A 790, 61 AmSR 712, 

“A fireman’s pension may be classi- 
fied as part of his compensation for 
services rendered, or it may be said 
that it is paid to him for the purpose 
of stimulating all those engaged in 
a like public duty to prevent and 
suppress the destruction of property 
and the loss of human life incident 
to those conflagratons whch the ut- 
most vigilance ‘may minimize, but 
cannot entirely prevent in populous 
cities. ... It may be conceded that 
the pension forms an inducement to 
the individual to enter and remain in 
the service of the fire department.”’ 
State v. Love, supra. To same effect 
Cobbs v. Home Ins. Co., supra. 

10., Cobbs yv.. Home Ins. Co., 18 
Ala. A. 206, 91 S 627 [certiorari den 
207 Ala. 712, 91 S 922]; Whitehead v. 
Davie, 189 Cal. 715, 209 P 1008; State 
v. Love, 89 Nebr. 149, 181 NW 196, 
34 LRANS 607, AnnCas1912C 542; 
Com. v. Walton, 182 Pa. 378, 38 A 
790, 61 AmSR 712. 

[a] Particular objections consid- 
ered.—(1) Firemen are not “officers” 
within Const, (1901) §§ 97, 98, pro- 
hibiting payment of an officer’s sal- 
ary after his death and retirement of 
an officer on pay or part pay, since to 
constitute a public officer it is neces- 
sary that he have and exercise cer- 
tain independent public duties inci- 
dent to an office created by law, 
carrying with it a part of the sov- 
ereignty of the state. Cobbs v. Home 


Ins. ‘Co., 18 Alay A. 206, 91 ‘S*°627 
[eertiorari den 207 Alal 712, “91. °S 
922]. (2) Const. (1901) §§ 97, 98, 


prohibiting payment of salary be- 
yond the date of an officer’s death 
and the retirement of an officer on 
pay or part pay, does not prohibit 
the creation of a firemen’s pension 


fund whereby the firemen or their 
dependents shall be paid, as part. of 
the compensation for their services, 
certain sums on their disability from 
old age or on their death. Cobbs v. 
Home Ins. Co., supra. (3) L. (1895) 
e 39, requiring all metropolitan cities 
and cities of the first class having a 
paid fire department to pension su- 
perannuated firemen and to pay such 
pensions out of the funds of the fire 
department, is not violative of Const. 
art 3 § 16, providing that the legis- 
lature shall never grant any extra 
compensation to any public officer, 
agent, servant, or contractor after 
the services shall have been rendered 
or the contract entered into, such 
pension not being a gratuity, nor the 
grant of extra compensation, State 
v. Love, 89 Nebr. 149, 131 NW 196, 
34 LRANS 607, AnnCas1912C 542. 

[b] Statute held invalid. — St. 
(1895) p 107, which requires every 
municipal corporation in which an 
exempt fire company exists annually 
to set apart a sum to be devoted to 
the relief of disabled exempt firemen 
residing therein, without restricting 
the benefits to such as have per- 
formed service in the particular mu- 
nicipality providing the fund, is con- 
trary to Const. art 4 §§ 31, 32, which 
prohibit the legislature from making 
or authorizing a gift of public 
moneys. Taylor v. Mott, 123 Cal. 
497, 56 P 256. ‘ 

Applicability where part of service 
performed before enactment of stat- 
ute see infra § 1497. 

Increase of pension after accrual 
see infra § 1502. 

11. Hammond y. Fulton, 220 N.Y. 
337, 115 NE 998, AnnCas1917C 1187. 

12. Markley v. St. Paul, 142 Minn. 
356, 172 NW 215; Enright v. Mon- 
treal, 37 Que. Super. 448. 

[a] The provisions of a Work- 
men’s Compensation Act “will not 
prevent a city operating under a 
home rule charter from providing 
additional compensation to a fireman 
injured in the course of his employ- 
ment. Nor is a charter so providing 
inconsistent with the object of the 
compensation act.” Markley v. St. 
roo 142 Minn. 356, 858, 172 NW 

Firemen as entitled to benefits of 
Workmen’s Compensation Acts see 
Workmen’s, Compensation Acts § 39. 

13. See constitutional provisions; 
and State v. Kimmel, 256 Mo. 611, 
165 SW 1067. »° 

14. State v. Kansas City Fire- 
men’s Pension Fund, 192 Mo. A.. 583, 
184 SW 929, 188 SW 239. 

15. See constitutional provisions; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1493-1496}: 


[§ 1493] (b) Construction of Acts.1° As in the 
case of -other statutes,’7 pension acts applicable to 
firemen should be construed to give force and effect 
to the legislative intent as embodied therein.t® The 
purpose of the acts being regarded as beneficial,1® 
they should be liberally construed in favor of those 
to be benefited.2° The right of a person entitled 
to the benefits of a firemen’s pension fund may be, 
and sometimes is, expressly saved by subsequent 
statutes;?1 and the rights of such a person are un- 
affected by a subsequent statute which makes sub- 
stantially similar provisions,** or by subsequent leg- 
islation which makes such a result unnecessary.”* 

[§ 1494] (c) Fund—aa. In General. A fund cre- 
ated by law for the purpose of providing pensions 
for firemen or their dependents is.a public fund,** 
and its trustees hold a revocable mandate.*® It is 
not the less a public fund because of the payment 
therein of a part of the salary of a fireman,?° and 
such person has no vested right therein which can- 
not be taken away by subsequent legislation.?7 
Where the fund is under control of a corporation 
formed under authority of law, the corporation may 
be abolished by the legislature,?® and the funds may 
be turned over to a board or body appointed or 
férmed under the new statute for administration 
for like purposes.2® The fund out of which pen- 
sions are to be paid is that established by law for 
the purpose.*° 

Suspension of payments. Under a rule providing 
that no money shall be drawn from the benefit fund 
until it reaches a certain sum, benefits are merely 
suspended, and become payable as soon as the sum 
stated is realized.** 

Restraining diversion of fund. A court of equity 
has jurisdiction, at the instance of beneficiaries of 
and Aitna F. Ins. Co. vy. Jones, 78 §. 


C. 445, 59 SE 148, 125 AmSR 818, 13 


LRANS 1147. £2. Smith v. 
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Pension Fund, 155 Ill. A. 460 [aff 247 
Ill. 54, 938 NE 124). 

Bloomington Fire- 
men’s Pension Fund, 212 Ill. A. 122. 
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the fund, to restrain the board of trustees from 
diverting the pension fund from the purposes for 
which it was created by the statutes.*? 

[§ 1495] bb. Assessments. ‘To entitle a member 
of the fire department to the benefits of a pension 
fund he must pay the assessments therefor as re- 
quired by law.** But assessments cannot be made 
until the organization of the board of trustees as 
required by law has been made;** and a member 
cannot be held in default for nonpayment where 
the amount of the assessment has not been fixed,*® 
or where he has not been given the notice required 
by law.** A member of the fire department to whom 
a pension act making assessments mandatory is ap- 
pheable is entitled to the benefits of the act, al- 
though he had not been assessed and had made no 
contribution to the pension fund prior to the act.*? 
It has been held that, where contributions to a 
widows’ and orphans’ relief fund were not voluntary 
but in the nature of assessments, the facts that a ~ 
member of the fire department on his retirement 
requested his name to be taken from the list of 
subscribers to the fund and that thereafter con- 
tributions were not deducted from his pension as 
required by law did not debar his widow from shar- 
ing in the fund on his death.*8 

Refund. Excess payments to a firemen’s pension 
fund should be refunded.*®® 

[§ 1496] (d) Membership in Department.*®? To 
justify the allowance of a pension for services 


‘rendered by an employee or officer of the fire de- 


partment, the services must have been rendered by 
one defined by law as being entitled to the benefits 
claimed.*+ Provisions for pensions usually apply to 
members of the fire department,#? which makes them 
applicable to all the members of the department 
124]; Van Horn v. Donnelly, 96 N. J. 
L. 345, 115 A 337 [aff 98 N. Alike 


909, 121 A 927]. . 
[a] Tender in a lump sum of as- 


16. Cross references: 
Change of ptt of pension see in- 23. Peo. v. Oak Park Firemen’s| sessments required by a _ statute 
fra § 25 Pension Fund, 228 Ill. A. 481; O’Con-| passed after the retirement of a 
1 nar abot “operation see supra §|nor v. Chicago Firemen’s ‘Pension | fireman has been held sufficient. 
1492. Fund, 155 Ill. A, 460 [aff 247 Ill. 54,} Peo. v. Oak Park Firemen’s Pension 
Relating to police pensions see supra| 93 NE 124]. Fund, 228 Ill. A. 481. 
§ 1408. 24 State v. Firemen’s Pension, 34 Home Ins. Co. v. Cobbs, 20 
see infra §]etc.,, Fund, 117 La. 1071, 42 S 506,} Ala. A. 491, 108 S 165. 


Retroactive operation 
1497. 


17. See Statutes [36 Cye 1106]. 

18. Cal.—Hurley- v. Sykes, 69 Cal. 
Acs 310;1281 BP. 748. 

Towa.—Seavert v. Cooper, 187 Iowa 
- 1109, 175 NW 19. 

Mo.—State v. Kansas City Fire- 
men’s Pension Fund, 192 Mo. A. 583, 
184 SW 929, 188 SW 239. 

N. J.—Van Horn v. Donnelly, 96 
INAS) 845581159 SA? 337; 

Hulme v. Trenton. 95 N. 
es A \b41 (aff 95 N. J. L. 545, 112 A 
498) }. 

Wis.—State v. Madison’s Firemen’s 
Pension Fund, 170 Wis. 154, 174 NW 
465. 

19. Colton v. Bloomington Fire- 
men’s Pension Fund, 287 Mi. 56, 122 
NE 73. 

20. O’Neil v. Sykes, 69 Cal. A. 797, 
231 P 754; Buckley v. Sykes, 69 Cal. 
A. 796, 231 P 753; Healey v. Sykes, 
69 Cal. A. 796, 231 P 753; McLaugh- 
lin v. Sykes, 69 Cal. A. "195, io eee 
753: Brown v. Sykes, 69 Cal. A. 794, 
231 P 753; Moholy v. Sykes, 69 Cal. 
A. 793, 231 P 753; Flanagan v. Sykes, 
69 Cal. A.-793, 231 P 752; McKibbin v. 
Sykes, 69 Cal. A. OQ wok, tieeeiinet, 
Hurley v. Sykes, 69 Cal, AN 8105 231 
P 748; Colton v. Bloomington Fire- 
men’s Pension Fund, 287 Ill. 56, 122 
NE 73; Peo. v. Oak Park Firemen’s 
Pension Fund, 220 Ill. A..:242. 

Liberal or strict construction gen- 
erally see Statutes [36 Cyc 1173 et 


se 
, ai Wilke v. Chicago, 212 Ill. A. 
414; O’Connor y. Chicago Firemen’s 


8 AnnCas 945; State ve Kansas City 
Firemen’s Pension Fund, 192 Mo. A. 
583, 184 SW 929, 188 SW 239. See 
also supra § 1409. 

Tax on insurance companies for 
penefit of fire department or benefit 
fund see Insurance § 17. 

25. State v. Firemen’s’ Pension, 
ete., Fund, 141 La. 427, 75 S 108. 

26. State v. Kansas City Fire- 
men’s Pension Fund, 192 Mo. A. 588, 
184 SW 929, 188 SW 239. 

27. State v. Kansas City Fire- 
men’s Pension Fund, supra. 

28. Atlantic City Police, ete., Dept. 
Pension Commn. vy. Atlantic City 
Fire Dept. Pension Fund, 98 N. J. L. 
TH WU21" ANTS. lath 94 “Nee aL LT, 
116 A 271). 

29. See cases supra note 28. 

Firemen’s beneficial associations 
see infra §§ 1505, 1506. 

30. Tyson v. Louisville Firemen’s 
Pension Fund, 189 Ky, 256, 129 SW 
820. 
31. Colton vy. Bloomington Fire- 
men’s Pension. Fund, 287 Ill. 56, 122 
NE 73; Smith v. Bloomington Fire- 
men’s. Pension Fund, 212 Ill. A. 122. 
But see State v. Firemen’s Pension, 
ete., Fund,.117° La. 1071, 42 S 506, 8 
AnnCas 945 (determination of board 
held conclusive). 

$2. O’Connor v. Chicago Firemen’s 
Pension Fund, 155 Ill. A. 460. 

33. Home Ins. Co. v. Cobbs, 20 
Ala. A, 491, 103 S 165; Calder v. Chi- 
cago, 176 .sEIL, yAe 313; O’Connor  v. 
Chicago Firemen’s Pension Fund, 
155 Ill. A, 460 [aff 247 Ill. 54, 93 NE 


35. OQ’ Connor v. Chicago Firemen’s 
Pension Fund, 155 Til. A. 460 [aff 247 
Til. 54, 93 NE 124]. 

36. O’Connor vy. Chicago Firemen’s 
Pension Fund, supra. 

37. Van Horn v. Donnelly, 96 N. 
J. L. 345, 115 A 887 [aff 98 N. J. Li 
909, 121 A 927]. 

38. In re Tobin, 164,N. Y. 6382; 58 
NE 650. 

39. State v. Welch, 181 Wis. 147, 
194 NW 3882. 

40. In case of police pension see 
supra § 1410. 

41. See cases infra this section, 

42. Hurley v. Sykes, 69 Cal. A, 
310, 231 P 748; Elliott v. Boston Fire 
Comrs., 245 Mass. 330, 130 NE 523; 
Van Horn v. Donnelly, 916 aN ena 
345, 115 A 337 [aff 98 N. J. L. 909, 
121 A 927]; Karb vy. State, 54 Oh. St. 
383; 438 NE 920. 

[al Particular persons included. 
—(1) Blacksmith’s helper in corpora- 
tion yard of fire department, who 
acted as member of relief companies 
and emergency companies, and was 
subject to call, and responded for 
duty on wrecking crews of fire de- 
partment. Hurley v. Sykes, 69 Cal, 
A. 310, 281, P 748. (2) Extra man in 
employ of fire department of Oak- 
land, Parke vy. Firemen’s Relief, etc., 
Fund, 34 Cal. A. 632, 168 P 581. (3) 
A janitress on the ‘permanent force 
of the fire department. Van Horn: vy. 
Donnelly, 96 N. J. L. 345, 115 A 337 
[aff 98 N. J. L. 909, 121 A 927]. 
(4) Veterinary, who was a member 
of the fire department prior to its . 
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without regard to the character of the employment,** 
or only the members of the fire-fighting foree,** de- 
pending on the legislative intent as manifested by 
Various provisions 
for pensions or relief*> by their terms are made ap- 
plicable to members of the uniformed fire force,*® 
to firemen of the paid fire department,*? to substi- 
tute members,*® or to volunteer firemen,*®? and may 
exclude employees and appointees in the auxiliary 


the legislation on the subject. 


fire system.®° 


Effect of suspension without pay. 
has been suspended without pay but not discharged 
is still a member of the department so that upon 


charter, continued thereafter in the 
Same capacity and at the same sal- 
ary. Eagan vy. Sykes, 72 Cal. A. 276, 
236 P 926. 

[b] Effect of appointment to non- 
existent office.—The right of a sec- 
retary or clerk of the fire department 
to be placed on the roll of members 
of the department entitled to the 
benefit of the pension fund created 
by Act April 15, 1920 (P. L. p 326) 

4 is not affected by the fact that 
he was made “deputy director of 
public safety,” an office for which 
there was no legal warrant. Hoff v. 
ee, 98 N. J.-L. 883; 121 A 599. 

[c] Where a veterinary engaged 
‘In private practice, thus contraven- 
ing that portion of San Francisco 
Charter providing that “no member 
or employee of the Fire Department 
shall be engaged in any other em- 
ployment,” it was held that, in the 
absence of express provision to the 
contrary, such action, while sub- 
jecting him to dismissal, did not 
ipso facto destroy his status as a 
“member” for purpose of retirement 


on a pension. Hagan y. Sykes, 72 
Cal. A. 276, 236 P 926. 

“Member” defined see 40 C. J. 
p 630. 

43. O’Neil v. Sykes, 69 Cal. A. 
797, 231 P 754; Buckley v. Sykes, 69 
Cale AY 196231 7538. HMealey* “vy: 
Sykess269" \Calmc Ar 96.234" Pets) 
McLaughlin vy. Sykes, 69 Cal. A. 795, 


231 P 753; Brown v. Sykes, 69 Cal. 
A. 794, 2381 P 753; Moholy v. Sykes, 
69 Cal, A. 793, 231 P-753; Flanagan 
Ne ssykes,, 69° Cal. A. 793; 231 9P 7525 
McKibbin v. Sykes, 69 Cal. A. 792, 
231 P 752; Hurley v. Sykes, 69 Cal. 
A. 310, 317, 318, 231.P 748; Van Horn 
v. Donnelly, 96 N. J. L. 345, 115 A 
Dot Latee JS WAN ard... EE SOR) Tail vA: 
927]. ¢ 

“The spirit of these provisions is 
to protect all members of the fire de- 
partment in the benefits which the 
fund insures, and they should not 
be narrowed by any strict or techni- 
cal construction. ... The fire depart- 
ment... was intended to be and is 
a single department made up of offi- 
cers and employees whose services, 
even if diversified, are for the sole 
purpose of safeguarding the property 
of the municipality from loss; and 
the rules and regulations are made 
applicable to every member without 
any distinction as to the particular 
service he performs. The statute, 
therefore, must be read in connection 
with the subject of the legislation; 
and when so read ‘members’ of the 
fire department are not to be re- 
stricted to those who combat the 
flames.”’ Hurley v. Sykes, supra. 

44. Elliott v. Boston Fire Comrs., 
245 Mass. 330, 139 NE 523 (provision 
held not applicable to employees in 
repair division). 

45. See statutory provisions. 

46. Roche v. Waldo, 141 App. Div. 
872, 126 NYS 766 [aff 203 N. Y. 610 
mem, 96 NE 1128 mem]. 

47. Seavert v. Cooper, 187 Iowa 
1109, 175 NW 19: 

48. See case infra this note. 

{a] Substitutes. — A person ap- 
pointed for temporary duty is not 
entitled to a pension as a substitute 


y 
- 
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fund. 


Effect of wrongful discharge. 
of a pension fund are limited to members of the 
department, a member who has been wrongfully 
discharged must be reinstated before he can make 
application for a pension.®” 

[§ 1497] (e) Period of Service and Age.®* To en- 
title a fireman or his dependents to a pension, the 


* DL ar 'e 7 y Me a 7 
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-[§§ 1496-1497. 


his death his widow may be entitled to a benefit 


Where the benefits 


fireman must have performed the services required 


A member who 


member of the department. State v. 


Firemen’s Pension Fund, 18 Oh, Cir. 
Ct. 887, 9 Oh. Cir. Dec. 854. 
49. Seavert v. Cooper, 187 Iowa 


1109, 175 NW 19; Nash v.~Sea Cliff, 
125 Mise. 267, 211 NYS 440. : 

fa] Call men.—The word ‘privi- 
leges” in Fulton City Charter (lL. 
[1902] ec 63) § 119, providing that 
the ‘“‘call” men of the fire department 
shall be entitled to the same privi- 
leges and exemptions as are accorded 
by the laws of the state to volunteer 
firemen, is used in the sense of 
rights, and so includes any right to 
payment in case of injury. Ham- 
mond ‘v.' Fulton; 220°°N.2 Ys 7337; 115 
NE 998, AnnCas1917C 1137. 

[b] Fireman who receives pay.— 
Code Suppl. (1913) § 932e, relating 
to pensions for ‘‘volunteer’ members 
of paid fire departments, does not 
refer to a fireman who was paid for 
his services, since a “volunteer” is a 
person performing service without 
any promise of remuneration. Sea- 
vert v. Cooper, 187 Iowa 1109, 175 
NW 19. ; 

50.° Comstock v. Davis, 44 Cal. A. 
275, 186 P 380. 

51. Reidy v. New York, 185 N. Y. 
141, 77 NE 1011 (under Greater New 
York Charter [L. (1901) p 334 c 466 
§ 792], providing that all persons 
having paid specified sums into the 
insurance fund shall receive the 
benefit thereof and in case of death 
of any employee “in the service of 
said department’? who has availed 
himself of such provision there shall 
be paid to his widow the sum of one 
thousand dollars, and § 1543 [page 
636] providing that when a. position 
is abolished the person legally fill- 
ing the same shall be deemed ‘‘sus- 
pended’ without pay and shall be 
entitled to reinstatement in the same 
or corresponding employment, if 
within a year thereafter there is 
need for his services, it was held 
that, where plaintiff’s husband had 
been employed as clerk in the bureau 
of the chief of the fire department 
and for a series of years had con- 
tributed to. the insurance fund and 
died within a year after the abolition 
of his position, he should be regarded 
as having been merely suspended, 
and not discharged, so that his widow 
was entitled to the benefit of such 
fund). 

52. Karb v. State, 54 Oh. St. 383, 
43 NE 920. 

53. In case of police pensions see 
supra §§ 1414, 1415. 

54. Cal.—Whitehead y. Davie, 189 
Cal., 715, °209 P1008. 

Tll.—Peo. v. Oak Park Firemen’s 
Pension Fund, 220 Ill. A. 242; Wilke 
v. Chicago, 212 Ill. A. 414; O’Connor 
v. Chicago Firemen’s Pension Fund, 
155 Ill. A, 460 [aff 247 Dll. 54, 93 
NE 124]. ° 

Iowa.—Seavert v. Cooper, 187 Iowa 
TLO9 S75 ONWihS: 

N. J.—Van Horn v. Donnelly, 96 
Ne Je Es46y7 116 (A533%, 

N. Y.—Roche v. Waldo,: 141 App. 
Div. 872, 126 NYS 766 [aff 203 N. 
610 mem, 96 NE 1128 mem]. 

Wis.—State v. Welch, 181 Wis. 
147, 194 NW 3882; State v. Knowles, 
145 Wis. 523, 130 NW 451. 


by law for the required length of time,°* and he 
must have reached the required age.®° 
for pensions may be, and sometimes is, retroactive 


A provision 


[a] Service for predecessor cor- 
poration.— When a fireman was 
transferred to a village ineorporated 
from a town employing him, his term 
of service in the village is to be 
added to his term in town in com- 
puting his pension period. Peo. v. 
Oak Park Firemen’s Pension .Fund, 
220 Ill. A. 242; Calder v. Chicago, 176 
EW PAL I 8LS. 

{[b] Part of service as volunteer. 
—Under L. (1907) ec 214, giving any 
member of any city fire department, 
serving twenty-two years or more, a 
pension on retiring from service, one 
who has served twenty-two years, a 
part of the time as a volunteer and 
a part of the time on a Salary basis, 
is entitled to a pension on. his dis- 
charge. State v. Knowles, 145 Wis. 
523, 130 NW 451. 

[c] Service as chief while on 
leave of absence.—Where a member 
of the fire department served as 
chief of the department under a 
leave of absence which was extended 
from time to time, the appointment 
not being subject to civil fservice 
rules, and was thereafter reappointed 
battalion chief, his service as chief 
should be taken into consideration in 
determining the period of his aggre- 
gate service, under Oakland Charter 
art 15 § .102 (St. [1919] p 1369), as 
affecting his right to retirement and 
pension. Whitehead vy. Davie, 189 
Cal. 715, 209 P 1008. 

[ad] Period of service excluded.— 
(1) Code Suppl. (1913) § 9382e, pro- 
viding that firemen serving wtwenty- 
two years in a “paid fire department” 
may receive a pension, etc., refers to 
departments where the members de- 
vote their entire time to the service 
and are paid a regular salary, and a 
fireman cannot inelude in such 
twenty-two-year period service with 
the department a time when the 
members followed other occupations 
and were only paid a nominal sum 


for. the time actually engaged in 
fighting fires. Seavert v. Cooper, 
187, Lowa’ 1109, ° 175-5NoW:. 19. (2) 


Consol. Act (L. [1882] c¢ 410) § 442 
provided that members of the uni- 
formed fire force appointed after 
May, 1880, should after four years’ 
service be advanced to the first grade 
at a salary of one thousand dollars. 
By L. (1907) ¢ 547, the enumeration 
embraced pilots of fire boats. Pe- 
titioner was appointed a pilot of a 
fire boat in 1887 at a salary of twelve 
hundred dollars a year, and was sub- 
sequently ‘increased to fifteen hun- 
dred dollars a year, and, when ap- 
pointed, was given a warrant desig- 
nating him as an ununiformed pilot, 
and he never took an oath of office 
as required of the uniformed force 
by Consolidation Act § 439. It was 
held that petitioner had been a 
member of the uniformed fire force 
only from 1907, and hence was not 
entitled to a pension as having been 
a member of such force since 1887. 
Roche v. Waldo, 141 App. Div. 872, 
126 NYS 766 [aff 203 N. Y. 610 mem, 
96 NE 1128 mem]. 

55. Peo. v. Oak Park Firemen’s 
Pension Fund, 228 Ill. A, 481; Peo. v. 
Oak Park Firemen’s Pension Fund, 
220 Ill. A. 242. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nurnber, 


§§ 1497-1499] 


to the extent that in determining whether the serv- 
ices have been performed for the required period, 
those performed before the enactment of the pro- 
Unless otherwise re- 
quired by statute,°’ the service need not be con- 
tinuous,°> nor is claimant’s right to a pension lost 
by reason of the fact that he was discharged after 
having served the required length of time.5® 

[§ 1498} (f) Pension or Compensation on Dis- 
To authorize the retirement and pension 
of a member of the fire department for disability, 
the nature and extent of the disability,*! and the 


vision may be ineluded.®® 


ability.®° 


eause thereof,®? must be such as 
by the statute. 


account of disability is not a removal.®* 
commissioner or board of trustees is authorized to 
retire a member found disabled on an examination 


56. Whitehead v. Davie, 189 Cal. 
715, 209 P 1008; State v. Love, 95 
Nebr. 573, 145 NW 1010, AnnCas 
1915D 1078; State v. Love, 89 Nebr. 
149, 131° NW 196, 34° LRANS 607, 
AnnCasi912C 542; Com. v. Walton, 
ae Paes one os A mio. s OL Amok 
12. 

57. See statutory provisions. 


58 State v. Love, 95 Nebr. 573, 
145 NW 1010, AnnCasi1915D 1078. 

59. Rudolph v. Mosheuvel, 37 App. 
(D. C.) 76; O’ Connor v. Chicago Fire- 
men’s Pension Fund, 155 Ill. A. 460 
[atio2ay sii. 84, 7°93 NE i247." See 
State v. Love, 95 Nebr. 573, 145 NW 
1010, AnnCas1915D 1078 (evidence 
sufficient to show that a fireman was 
entitled to an honorable discharge on 
his retirement). 

60. In case of policemen see in- 
fra § 1416. 

Roche y. Waldo, 141 App. Div. 
126 NYS 766 [aff 203 N. Y. 610 
mem, 96 NE 1128 mem]; Peo. v. 
Sturgis, 85 App. Div. 20, 82 NYS 
953 [aff 176 N. Y. 563 mem, 68 NE 
1123 mem]. 

[a] Sufficiency of determination. 
—‘‘[A] certificate of the board of 
medical officers that a fireman is 
‘totally permanently physically dis- 
qualified for the performance of his 
duties as a member of the uniformed 
force’ is not a certificate that he is 
totally permanently physically dis- 
qualified for the performance of duty 
‘in some position in the department 
not requiring active service as a fire- 
man,’’” and a determination of the 
commissioner, made in accordance 
with the certificate, that the fireman 
shall be retired is invalid. Peo. v. 
Adamson, 173 App. Div. 773, 779, 159 
NYS 1021 [aff 219 N. Y. 570 mem, 
114 NE 1077 mem]. 

Cross references: 

Assignment to light duties see supra 
§ 1482, ; 
Retirement for purpose of reducing 

force see supra § 4 

62. See case infra this note. 

[a] Camsal connection with serv- 
ice.—In view of St. (1917) §§ 959-— 
46m, 959-46n, the legislative inten- 
tion under § 959-461 was to exclude 
from the right to a pension anyone 
who must be permanently retired 
prior to twenty-two years of service 
by reason of disability or disease 
which is not so contracted that it can 
properly be said to have some causal 
connection with his line of duty as a 
fireman. State v. Madison Firemen’s 
Pension Fund, 170 Wis. 154, 174 NW 
465. 

63. Peo. v. Scannell, 53 App. Div. 
161, 65 NYS 832 [aff 164 N. Y. 572 
mem, 58 NE 1091 mem]. But see 
Peo. v. Sturgis, 85 App. Div. 20, 82 
NYS 953 [aff 176 N. Y. 563 mem, 
68) NE 1123 mem, and Vcit' Peo. Vv. 
Drennan, 106 Misc. 40, 173 NYS 879] 
(stating that the determination of 
the fire commissioner as to the re- 
tirement of a fireman on the certifi- 
cate of the medical officers was 
weakened if not destroyed by the 
fact that no notice or opportunity 


The retirement of a fireman on 
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the statute.®¢ 


is contemplated 


Where the 


to be heard was given). 

Necessity for hearing on removal 
generally see supra § 1468. 

64. Peo. v. Firemen’s Pension 
Fund, 95 Ill. A. 300; Peo. v. Dren- 
nan, 106 Misc. 40, 173 NYS 879. Con- 
tra Peo. v. Hayes, 66 Mise. 531, 122 
NYS 104; Peo. v. Scannell, 34 Misc. 
709, 70 NYS 1042. But see Karb 
v. State, 54 Oh. St. 383, 43 NH 920 
(supporting a contrary rule). 

65. Peo. v. Scannell, 34 Mise; 709, 
70 NYS 1042 (where a member of a 
fire department, an honorably dis- 
charged veteran, was retired for al- 
leged defective vision, under an or- 
der signed by the fire commissioner 
two weeks before it was issued, anu 
prepared before a médical examina- 
tion of the fireman thereafter dis- 
charged, and approved on a tele- 
phonic communication had by the 
employees of the commissioner with 
him at a place distant fram the city, 
and the fireman at the time was 
entitled as first on an eligible list 
prepared by the civil service com- 
mission for promotion within a few 
days before his retirement, an exer- 
cise by the fire commissioner of his 
judicial discretion in making the re- 
tirement was not shown and the ‘re- 
tirement was invalid). 

66. Peo. v. Adamson, 173 App. Div. 
U713. 9159 NYS ULO2zIyifatt 1209 MINI 
570 mem, 114 NE 1077 mem]; Peo. 
v. Hayes,. 66 Mise. 531, 122 NYS 
104 


[a] Permanent disability.—A find- 
ing by a retiring board that a mem- 
ber of the fire department ‘is not 
competent, physically, to perform the 
duties of a fireman’ is not equiva- 
lent to a finding of permanent dis- 
ability, and did not warrant the plac- 
ing of his name on the pension roll 


under LL. (1894) c 708. Peo. v. 
Bryant, 28 App. Div. 480, 51 NYS 
119. 

67. Nash v. Sea. Cliff, 125 Misc. 


267, 211 NYS 440. 


68. In case of policemen see su- 
pra § 1412. 

69. Cal.—Home v. Souden, 250 P 
162. 


Tll.—Colton vy. Bloomington Fire- 
men’s Pension Fund, 287 Ill. 56, 122 
NE 73. 

Minn.—Gibbs v. Minneapolis Fire 
Dept. Relief Assoc., 125 Minn. 174, 
145 NW 1075, AnnCas1915C 749. 

Nebr.—Elliott v. Omaha, 109 Nebr. 
478, 191 NW 653. 

N. J.—Scott v. Jersey City, 68 N. 
J... 687, 54 A 441, 

Wash.—Longfellow vy. Seattle, 76 
Wash. 509, 136 P 855. 


Wis.—State v. Milwaukee Fire- 


men’s Pension Fund, 176 Wis. 31, 

186 NW 191. . 
See State v. Firemen’s Pension, 

ete., Fund, 141 La. 427, 75 S 103 


(construing statute conferring pen- 
sions on the widows of firemen who 
had died during a specified period). 
[a] Adequacy of pension act.— 
Where the amount of pension paid 
to a widow under the Fireman’s Pen- 
sion Act (L. [1909] ¢ 50) § 8 equals 


Compensation for injuries. 
a volunteer fireman struck by a village fire appa- 
ratus, after an unsuccessful attempt to board an- 
other fire apparatus immediately ahead, although he 
was not actually on the fire apparatus when in- 
jured, is entitled to be reimbursed for the loss of 
wages and medical expenses, as for injuries received 
while ‘‘going to a fire on the apparatus.’ ’67 

[§ 1499] (g) Death Relief and Benefits.%* 
right of a widow,®*® children, or parents, of a 


‘a normal healthy child, 


[43 C.J.] 845 


by medical officers, the certificate or finding of the 
medical officers is not conclusive,** the matter being 
-for the determination of the officer or board in the 
exercise of a discretion to be exercised reasonably 
and fairly;®° to authorize a retirement the certifi- 
cate or finding must conform to the requirements of 


It has been held that 


The 


interest at statutory rate on a sum 
three times that claimed by the 
widow in an action, under the gen- 
eral death statute, it cannot be said 
that the Pension Act is inadequate. 
Longfellow v. Seattle, 76 Wash. 509, 
136 P 855. See generally Election 
of Remedies 20 C. J. p 1. ; 

[b] Exclusion of survivor of com- 
mon-law marriage.—L. (1913) ce 318 
(Gen, St. [1913] 8§ 3349, 3355) is not 
unconstitutional as class legislation 
because based upon an arbitrary dis- 
tinction between widows of common- 
law marriages and widows of cere- 
monial marriages. Minegar vy. Min- 
neapolis Fire Dept. Relief Assoc., ~ 
126 Minn. 332, 148 NW 279. 

[ec] Dependency of widow.—(1) 
A finding that plaintiff and her hus- 
band had been separated for several 
years and she had supported herself 
held a sufficient finding, in the ab- 
sence of a specific assignment, that 
plaintiff was not dependent upon her 
husband for her support, within L. 
(1913) c¢ 3818, entitling the widow of 
a deceased fireman to a_ pension, 
where she was dependent upon him. 
Gibbs v. Minneapolis Fire Dept, Re- 
lief Assoc., 125 Minn. 174,.145 NW 
1075, AnnCas1915C 749. (2) That the 
widow of a deceased fireman had 
separated from him and was obtain- 
ing a living from an immoral occu- 
pation did not preclude her from re- 
ceiving a pension, under L. (1907) 
ce 24, and the articles and by-laws 
of the Minneapolis Fire Department 
Relief Association, which entitled the 
widow of a deceased pensioner to a 
pension while she remained unmar- 
ried: Gibbs v. Minneapolis Fire 
Dept. Relief Assoc., supra. 

70. Park v. Firemen’s Relief, etce., 
Fund, 34 Cal. A. 632, 168 P 581; 
Colton vy. Bloomington Firemen’s 
Pension Fund, 287 ‘Ill. 56, 122 NE 
73; Elliott v. Omaha, 109 Nebr. 478, 
191 NW 653; State v. Milwaukee Fire- 


men’s Pension Fund, 176 Wis. 31, 
186 NW 191. 
[a] Dependent daughter above age 


of eighteen.—Under L. (1907) c 87 §§ 
9, 10, providing, relative to the pen- 
sion fund for members of the Mil- 
waukee fire department, for the pay- 
ment of a pension to the widow the 
guardian of minor children until 
they reach the age of eighteen, and 
to any dependent daughter, father, 
or mother, and providing that no 
allowance shall be paid to any minor 
child after attaining the age of eight- 
een, nor to any dependent daughter, 
father, or mother except during de- 
pendency, a minor daughter, who is 
is not en- 
titled to a pension as a dependent 
daughter after reaching the age. of 
eighteen, although she has no prop- 
erty. State v. Milwaukee Firemen’s 
ee Fund, 176 Wis. 31, 186 NW 
191). 

71. Colton v. Bloomington VFire- 
men’s Pension Fund, 287 Ill. 56, 122 
NE 73; State v. Milwaukee Firemen’s 
Pe nete Fund, 176 Wis. 31, 186 NW 
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deceased member of the fire department, to a pen- | making a call for assistance from a fire department _ 


sion, depends on the terms of the law conferring 
it. A provision denying a certain class of employees 
in the fire department the benefits of pensions ap- 
Provision may be, and 
sometimes is, made for the relief. of the heirs’* or 
next of kin’ of firemen killed in the performance 


plies to their families.’” 


of their duties. 


As dependent on cause of death. Whether the 
right of the designated persons to relief on the 
death of a fireman arises on the death of the fireman 
from natural causes,’® or arises only from a death 
having some causal connection with the perform- 
ance of the fireman’s duties,’® depends on the terms 
of the provision conferring the benefit. 

(h) Liability of Neighboring District 
By force of statute’ 
a neighboring municipality, district, or territory, 


[§ 1500] 
Making Call for Assistance. 


72. Comstock v. Davis, 44 Cal. A. 
275, 186 P 380. 

73. Enright v. Montreal, 37 Que. 
Super. 448. 

74. See case infra this note. 

[a] Right of call men.—Fulton 
City Charter (L. [1902] ¢ 63) § 119, 
declaring its call men entitled to 
same privileges as are accorded by 
law to volunteer firemen, includes 
the right under Gen. Mun. L. § 205, 
as amended by L. (1914) ec 400, of 
payment to the’ representatives of 
a fireman killed in discharge of his 
‘duties. Hammond v. Fulton, 220 
N. x; 337, 115 NE 998, AnnCas1917C 
1137: 

75. Parke v. Firemen’s Relief, etc., 
Fund, 34 Cal. A. 632, 168 P 581. See 
State v. Firemen’s Pension, etc., 
Fund, 141 La. 427, 75 S 103 (con- 
ferring pension on the widows of 
firemen who had died during a speci- 
fied period). 

76.. Cal.i—Baker v. Fire Pension 
Fund Comrs., 18 Cal. A. 433, 123 P 
344. 

Tll.— Colton v. Bloomington Fire- 
men’s Pension Fund, 287 Ill. 56, 122 
NE 73. 

Mich.—McCarthy v. 214 
Mich. 501, 183 NW 80. 

Mo.—State v. Kansas City Fire- 
men’s Pension Fund, 192.Mo. A. 583, 
184 SW 929, 188 SW 239. 

Nebr.—Elliott v. Omaha, 109 Nebr. 
478, 191 NW 653. 

N. J.—Scott v. Jersey City, 68 N. 


Couzens, 


J. L. 687, 54 A441. 

Que.—Enright v. Montreal, 37 Que. 
Super. 448. . 

[a] Period of service.—Under L. 


(1907) p 190 § 8, providing for the 
pensioning of firemen and their de- 
pendents, and in view of §§ 7, 10, 
the widow :-and guardian of the minor 
children of a fireman is entitled to a 
pension upon his death from injury 
received while in service in the fire 
department, although deceased had 
not served twenty-two years. Col- 
ton vy. Bloomington Firemen’s Pen- 
sion Fund, 287 Ill. 56, 122 NE 73. 
[b] Death resulting from per- 
formance of duties.—(1) A fireman 
becoming insane and committing sui- 
cide after he had received a broken 
back in the overturning of a hose 
cart died in the performance of his 
duty, as required by San Francisco 
Charterc 3% art (9) 8) 55 >) Baker! iy. 
Fire Pension Fund Comrs., 18 Cal. 
A. 433, 123 P 344< (2) The contract- 
ing of pneumonia in the line of duty, 
resulting in death, was within Rev. 
St. (1913) § 2517;. providing for a 
pension to the widow or minor chil- 
dren of a deceased fireman in a paid 


fire department of a city of the, 


metropolitan or first class, whose 
death is caused by or is the result 
of injuries received while in the line 
of duty. Elliott v. Omaha, 109 Nebr. 
478, 191 NW 6538 (evidence sufficient 
to submit to the jury the question 


or company in ease of fire, may be required to com- 
pensate a fireman for injuries which oceur during 
the response to the eall.7® 

[§ 1501] (i) Application and Notice of Claim. A 
fireman claiming compensation for injuries must 
give the notice prescribed by law.*® 


Laches. In the absence of a statute imposing any 


by the delay.®° 


man.®! 


contracted pneu- 
of duty, and 


whether deceased 
monia-—in the line 
whether it resulted in his death). 
(3) Where a fireman in attempting 
to descend from the third floor of 
the fire station, in answer to the fire 
bell, fell and was killed, a finding 
that he was in the discharge of his 
duties when killed is justified. En- 
right vy. Montreal, 37 Que. Super, 448. 

{c] Consideration of conflicting 
statements by applicant.—The city 
fire commission, refusing a pension 
to the widow of a deceased fireman 
in passing upon the petition, supple- 
mental petition and testimony taken, 
might properly have noted conflict- 
ing statements by plaintiff, shown 
by her -petitions and letter, i 
termining. the question of 
whether her husband received the 
injuries resulting’ in his death while 
discharging his duties. McCarthy v. 
Couzens, 201 Mich. 501, 183 NW 80. 

[d] Death not in line of duty.— 
(1) Where a fireman was killed in 
a fight while off duty, his death did 
not arise from, or was not connected 
with, the performance of his duties, 
as* contemplated by the constitution 
and statutes passed thereunder so 
as to authorize a pension to his 
widow and minor children. State vy. 
Kansas City Firemen’s Pension 
Fund, 192 Mo. A. 583, 184 SW 929, 
188 SW 239. (2) Where a member 
of a fire department, whose entire 
time was devoted to the duties of 
his office, was killed by falling from 
a trolley car while on his way from 
the fire house to his home in the city, 
during the hours set apart for meals, 
he was not at the time of his death 
engaged in the performance of his 
duties, within the meaning of the 
act, and his widow was not entitled 
to recover therefor. Scott v. Jer- 
sey City, 68 N. J. L. 687, 54°A 441. 

77. See statutory provisions. 

78. See case infra this note. 

[a] Liability of town.—Where in- 
juries to members of fire department 
were incurred within a town outside 
of the village to which fire company 
was attached, the compensation for 
such injuries was a town charge, 
to be levied and collected on taxable 
property within that town, outside 
of village and fire districts which 
have already set up instrumentalities 
for fire protection. Matter of Brown, 
125 Mise. 600, 211 NYS 807. 

What constitutes call.—The 
“call,” as used in Gen, Mun? L. 
§ 205 subd 4, as amended by L. 
(1928) ,e°122-and L. (1925). c ,540, 
means. a call made by anyone in 
district or territory immediately in 


need of fire help or assistance. Mat- 
ter of Brown, 125 Misc. 600, 211 
NYS 807. 

79. Matter of Brown, supra, 


g0. O’Connor v. Chicago Firemen’s 
Pension Fund, 155 Ill. A. 460 [aff 247 
Tll. 54, 98 NE 124]. 


[§ 1502] (j) Rate or Amount. 
sion may be, and usually is, required to be computed 
on the amount of the salary received by the fire- 
Where the relief provided for is in the 
nature of a single payment for injuries, the amount 
to be paid is such as is required by law.*? 


limitation of time within which an appheation for 
a pension must be made, a fireman is not barred of 
his rights by laches, he being the one who suffers 


The rate of pen- 


81. Home v. Souden, (Cal.) 250 P 
162; O’Neil v. Harding, 314 Ill. 516, 
145 NE 593; Ramsay v. Hayes, 187 
N. (Y.,.367, .80° NH. 193; “Roche. v. 
Waldo, 141 App. Div. 872, 126 NYS 
766 [aff 203 N. Y. 610 mem, 96 NE 
1128 mem]; State v. Welch, 181 Wis. 
147, 194 NW 382; State v. Knowles, 
145 Wis. 523, 130 NW 451. 

[a]. Under Oakland Charter (St. 
[1919] p 1369) § 102, the pension of 
a retired member of the fire depart- 
ment is computed on the basis of his 
salary one year before date of re- 
tirement. Whitehead v. Davie, 189 
Cal, -715,,,209. P 1008, 

[b] As depending on condition of 
fund.—(1) Where the member upon 
retirement is entitled to a pension 
of one half his salary, or such less 
sum as the condition of the pen- 
sion fund will warrant, and the fire 
commissioner fixes a Sum less than 
one half the salary, the member has 
the burden of showing that the full 
amount should be allowed, it being 
presumed that the commissioner per- 
formed his duty. Ramsay v. Hayes, 
187 N. Y. 367, 80 NE 193. (2) The 
remedy of the member is not by ac- 
tion to recover alleged arrears, but 
by mandamus to compel the commis- 
Sloner correctly to fix the pension, 
and, until corrected, the determina- 
tion concludes the member and the 


commissioner. Ramsay v. Hayes, 
supra. 
[c] Officer receiving two salaries. 


—(1) Where the offices of chief engi- 
neer of the fire department and city 
electrician were separately created, 
and separate salaries were  pre- 
scribed, and the bulk of duties of 
the city electrician had no relation 
to the fire department, the facts that 
the chief engineer was ex officio city 
electrician and that his salary as 
city electrician was wrongly paid out 
of fire department funds and both 
salaries were paid by one order did 
not entitle him to pension based on 


the combined salaries under St. 
(1919) § 959-46n. State v. Welch, 
TST WAS. L4k,. LOZ IN’ a8iS.2q0n Ga enkt 


is immaterial that the payments to 
the pension fund were based on the 
combined salaries of the two offices. 
State v. Welch, supra. 

[d] Effect of subsequent increase 
of salary attached to rank.—Under 
Firemen’s Pension Fund Act § 8, 
making pension of retired fireman 
one-half salary “attached to the rank 
which he may have held in the fire 
service :at the date of his retire- 
ment,” such fireman is entitled to 
pension based on. pay of his rank at 
retirement, and not on pay of such 
rank as increased since retirement. 
O’Neil v. Harding, 314 Tll. 516, 145 
NE 593. But see Home v. Souden, 
(Cal.) 250 P 162 (citing cases which 
support a contrary rule as to police 
pensions). See also supra § 1418. 

82. Hammond y. Fulton, 221 N. Y. 


i aE A TSS LP A RN Ler a 
For later cases, developments and changesrin the law see cumulative Annotations, same title, page and note number. 
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Increase. While it has been held that the recipi- 
ent of a fireman’s pension may receive only the 
pension provided by law at the time of the accrual 
of his rights, and consequently is not entitled to 
an increase provided by a subsequent statute,’* it 
has also been held that such pension may be in- 
creased by subsequent legislation.$4 : 

[§ 1503] (k) Discretion of Officer or Board.®® The 
power to determine the right to a pension vested in 
an officer or board is a judicial’® or quasi-judicial 
function ;*7 but the officer or board can be compelled 
to hear and determine an application for a pension.®® 

Conclusiveness of decision; review. Although the 
decision of the board is declared by statute to be 
final and binding, it has been held that its power 
1s not unlimited where the qualifications for a pen- 
sion are fixed by the statute itself.8® In the ab- 
sence of some statute authorizing it, the discretion 
vested in the officer or board is not subject to review 
by the courts,’ unless the action of the board is 
shown to have been fraudulent, arbitrary, or capri- 
cious.°* An appeal to the court under statutory 


authority from the decision of the board on an ap- | 


pleation for a pension, the board being vested 
with jurisdiction to determine the matter, is not 
triable de novo unless the statute directs such a 
course.°” - 


[§ 1504] (1) Revocation. While a pension for 


337, 115 NE 998, AnnCas1907C 1137; 
Matter of Brown, 125 Misc. 600, 211 
NYS 807; Nash v. Sea Cliff, 125 Misc. 
267, 211 NYS 440; Enright v. Mon- 
treal, 37 Que. Super. 448. 43 
83. State v. Love, 89 Nebr. 149, 
131 NW 1596, 84 LRANS 607, AnnCas| 214 P 690. 
1912C 542. [a] 
84. Home y. Souden, (Cal.) 250 P 


damus). 


NE 920. 
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Mich.—McCarthy v. Couzens, 
Mich. 501, 183 NW 80. 
Oh.—Karb y. State, 54 Oh. St. 383, 


Okl.—In re Gruber, 


Rule applied.—(1) <A _ deter- 
mination by the board of trustees 


[43 C.J.] 847 


a fireman or his dependents is generally regarded 
as a part of the compensation paid the fireman,®* 
for some purposes it is regarded as gratuity,°* so 
that one whose right to a pension has acerued may 
have his rights taken away by subsequent legisla- 
tion,®® or affected by the enactment of new require- 
ments;°? but it has been held that the pension may 
be taken away only in so far as the right thereto 
has not accrued prior to the enactment of the stat- 
ute.°7 Where the rights of a fireman to a pension 
have become fixed, and the trustees of the pension 
fund are not authorized to suspend the pension, he 
eannot thereafter be deprived of his rights by a 
dismissal,°* A provision making the decision of 
the board of trustees of a pension fund on an 
application for a pension final and conclusive, and 
not subject to revision or reversal, except by the 
board, does not authorize the trustees to set aside 
a valid order for the retirement of a ‘fireman unless 
there was fraud or chicane in the order for retire- 
ment.°? . 

[§ 1505] (2) Relief Associations'—(a) Nature,. 
Organization, and Powers. Under express statu- 
tory sanction? firemen’s relief associations exist in 
many of the larger cities, supported in part by dues 
or assessments upon the active members of the de- 
partment and in part by municipal and state aid.® 


(1913) ce 318, defining the word 
“widow” as used in L. (1907) ¢ 24, 
relative to pensions for firemen, it 
was intended merely that from the 
date of its passage a widow only as 
there defined, should have the bene- 
fit of a pension, and not that a 
widow should be deprived of pension 
money already accrued. Gibbs v. 


201 


89. Okl. 148, 


162. 

{a] Applicability to widow.—Un- 
der an ordinance providing that when, 
after an examination by the com- 
mission of pensions, the commission 
found that the pension should be 
continued, the person receiving such 
pension should have same privileges 
as members of the department un- 
der a pension ordinance, the widow 
of deceased fireman, drawing one 
third of the active pay of her hus- 
band, was entitled to increase to 
one-half pay as provided by the pen- 
sion ordinance. Home vy. Souden, 
€Catl.)) 250° P1622 

Subsequent increase of salary at- 
tached to rank as increasing pension 
see supra note 81 [d]. 

85. Power to revoke pension see 
infra § 1504. 

86. Peo. v. Scannell; 34 Misc. 709, 
70 NYS 1042. 

87. McCarthy _ v: 201 
Mich. 501, 183 NW 80. 

88. Matter of Tobin, 64 App. Div. 
375,72 NYS 184. 

Mandamus to compel allowance of 
pension generally see Mandamus § 
Bios 

g9. Stiles v. West Chicago Park 
Police Pension Fund Comrs., 281 Ill. 
636, 118 NE 202; O’Connor v. Chi- 
eago Firemen’s Pension Fund, 155 
lt BAR GOneie tees (eerie an O'S INE 
124]. 

90, Ill.—Peo. v. Firemen’s Pension 
Fund, 95 Ill. A. 300. 

Ky.—Firemen’s Pension Fund _ v. 
McCrory, 132 Ky. 89, 116 SW 326, 
21 LRANS 583 [dist Tyson v. Louis- 
ville Firemen’s Pension Fund, 139 
Ky. 256, 129 SW 820]. : 

La.—State v. Firemen’s Pension, 
ete., Fund, 117 La. 1071, 42 S 506, 8 
AnnCas 945. But see State v. Fire- 
men’s Pension, etc., Fund, 141 La. 
427, 75 S 103 (holding that the rights 
of widows of firemen who had died 
during a specified time to be placed 
on the pension rolls by the terms of 
a subsequent statute which repealed 
all laws in conflict with its provi- 
sions could be enforced by man- 


Couzens, 


of the pension fund whether the dis- 
ability of the claimant was caused 
in, or induced by, the actual per- 
formance of his duties as a fireman 
is final. Karb v.,State, 54 Oh. St. 
3838, 48 NE 920. (2) On application 
by the widow of a deceased fireman 
to the fire commission for a pension 
under Detroit City Charter § 442, 
the question whether deceased fire- 
man received the injuries resulting 
in his death while performing his 
duties was a question of fact for the 
judgment and discretion of the com- 
mission, whose function was not 
ministerial, but quasi-judicial. Mc- 
Carthy v. Couzens, 201 Mich. 501, 
183 NW 80. 

91. McCarthy v. Couzens, supra. 

92. In re Gruber, 89 Okl. 148, 214 
P 690. 

[a] Scope of review.—On appeal 
by an applicant from the decision of 
a firemen’s relief board rendered 
after Sess. L. (1913) c 244, it is the 
duty of the applicant to have certi- 
fied to the district court a complete 
transcript of the proceedings before 
the board, including all the evidence 
heard by the board, and the court 
shall only consider on such appeal 
whether or not the board erred in 
matters of law, and whether the 


finding was supported by the evi- 
dence. In re Gruber, 89 Okl, 148, 214 
P 690. 


New trial on appeal generally see 
Appeal and Error § 2646. ‘ 

93. See supra § 1492. 

94. Gibbs v. Minneapolis Fire 
Dept. Relief Assoc., 125 Minn, 174, 
145 NW 1075, AnnCas1915C 749. 


95. Macfarland vy. Bieber, 32 App. 
GDC) bil35 
96. Peo. v. Oak Park Firemen’s 


Pension Fund, 228 Ill, A. 481; Peo. 
v. Oak Park Firemen’s Pension Fund, 
220 Ill, A. 242. 

97. Minegar v. :Minneapolis Fire 
Dept. Relief Assoc., 126 Minn. 332, 
148 NW 279; Gibbs v. Minneapolis 
Fire Dept. Relief Assoc., 125 Minn. 
174, 145 NW 1075, AnnCas1915C 749. 

[a] Statute construed.—By L. 


Minneapolis Fire Dept. Relief Assoc., 
125 Minn. 174, 145 NW 1075, AnnCas 
1915C 749. 

98. Rudolph v. Mosheuvel, 37 App. 
(D. C.) 76; State v. Cleveland Fire- 
men’s Pension Fund, 20 Oh, Cir. Ct. 
Nov Sau ko: 

99. Tyson v. Louisville Firemen’s 
Pension Fund, 139 Ky. 256, 129 SW 
820 [dist Firemen’s Pension Fund 
v. McCrory, 182 Ky. 89, 116 SW 326, 
21 LRANS 588]. 

1. Police relief associations see 
supra §§ 1424-1428. 

2. See statutory provisions. 

83. See cases infra this section. 

{a] Right to fund shown.—(1) 
The members of former volunteer 
companies, as well as those of the 
paid department that succeeded them, 
are within the scope of the relief 
intended to be granted by L. (1864) 
ec 140, ineorporating the fire depart- 
ment of. the city of Rochester to 
accumulate a.fund for the relief of 
indigent members of the department, 
and the rights of the department are 
not modified or abridged by Ins, L. 
(Consol. L. [1909] c¢ 28) § 13838, im- 
posing a tax on local premiums of 
foreign insurance companies, nor by 
the amendments of the charter of the 
city of Rochester by L. (1879) e 9, 
giving the corporation all the rights 
and benefits conferred by Jaw upon 
the fire departments of other cities 
in the state, and the department is 
entitled to receive the money de- 
rived from the tax referred to, as 
against the city presumably claiming 
in the interest of the pension fund 
of its paid department. Egbert F. 
Ashley Co. v. Rochester Fire Dept., 
73 Mise. 636, 1133 .NYS_ 591. (2) 
Where a volunteer firemen’s relief 
association had transferred all its 
property to a paid firemen’s relief as- 
sociation under P. L. (1894) p 383, 
and it appeared that thereafter the 
tax levied on certain insurance pre- 
miums under 2 Comp. St. (1910) p 
2446 was paid to the new relief as- . 
sociation, the repeal.of the act of 
1894 did not take from the new as- 
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Such provisions are valid,‘ unless the constitution 
prohibits the grant of pensions.© To entitle such 
an association to the fund provided by law it must 
appear that it is an organization formed to carry 
out the purposes contemplated by the law making 
provision for the fund,° and must have made the 
reports required as a condition. precedent to the ben- 
efit of the fund.?. The right of an association to 
receive state or municipal aid may be cut off at the 
will of the authority authorizing it.8 Firemen’s 
beneficial organizations may be, and sometimes are, 
organized under laws relating to mutual protective 
associations generally.° The power of an officer of 
the association to bind the association is limited by 
the authority conferred by its constitution and by- 
laws.?° 

[§ 1506] (b) Dissolution. A firemen’s relief as- 
sociation which has been incorporated in the manner 
prescribed by law remains a legally constituted or- 
ganization until legally dissolved.11 Where an in- 
corporated volunteer fire department, whose funds 
‘were mainly derived from its members and were 
required by law to be used for the relief of them- 
selves and their widows and orphans, was duly dis- 
solved and its funds placed in the hands of trustees 
for specified purposes, but the trust failed, it was 
held that the funds should be divided among the 
persons recognized as members at the time of the 
dissolution, and their personal representatives.” 

[§ 1507] (c) Membership!? and Benefits—aa. In 


General. Where express provision is not made, the | By force of the 


sociations rights with which it had 
become vested under that act so as 
to entitle the former association to] v. 
the state payments on the ground 


soc., 
that by P. L. (1885) p 144, only one 
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tion to treat an injured member for 
an indefinite length of time. 
Minneapolis Fire Dept. Relief As- 
93 Minn. 72, 
(“While the general statement of the 


[§§ 1505-1508 


rights of members of a fire department relief asso- 
ciation are to be determined by principles of law 
applicable to mutual benefit societies.‘* Persons 
having the qualifications prescribed by statute for 
membership in a firemen’s relief association are 
entitled to membership therein,®? and where the 
qualifications are so prescribed, the association can- 
not by its by-laws prescribe other conditions of 
membership.1® One who meets the requirements of 
the association is entitled as a matter of legal right 
to a place on the pension rolls whenever he is dis- 
abled to the extent declared by the laws of the as- 
sociation,!7 and this right has been extended to a 
fireman who was wrongfully refused membership 
in the association.18 But where an exempt fireman 
claims to be entitled to relief from an association, 
and his claim has been adjudicated by the trustees 
of such association who are vested by statute with 
jurisdiction to consider such claim, he cannot com- 
pel a further or other consideration by mandamus.’® 

Designation of beneficiary. Where the associa-. 
tion is organized under laws relating to mutual pro- 
tective associations,?° a member may include in his 
designation of beneficiaries, his assigns, as permitted 
by the statute and constitution of the association.** 

[§ 1508] bb. Termination or Loss of Rights. 
Where the constitution or by-laws require some af- 
firmative action on the part of the association to 
terminate the rights of a member, his rights cannot 
be forfeited unless the required steps are taken.?” 
by-laws of such association the re- 
soc. 112 Minn. 298, 127 NW 1053, 
1133; Leffingwell v. Kiersted, 74 N. 


Jo Lie 407,865 AS LO292 
[a] Particular persons entitled to 


Legault 


75, 100 NW _ 666 


Members of fire 


incorporated firemen’s relief associa- 
tion could exist in any one munici- 
pality but the new association was 
entitled to preference in payment. 
Passaic Firemen’s Relief Assoc. v. 
Smith, 94 N. J. L. 370, 110 A 812. 
Tax on insurance companies for 
trae of benefit fund see Insurance 
4 Ala.—Phcenix Assur. Co. v. 
Montgomery Fire Dept., 117 Ala. 631, 
23 S 848, 42 LRA 468. 
Ill.—Firemen’s Benev. Assoc. v. 
Lounsbury, 21 Ill. 511, 74 AmD 115. 


N. J.—Passaic Firemen’s Relief As-. 


soc. v. Smith, 94 N. J. L. 370, 110 A 
812; Vannatta v. Smith, 61 N. J. L. 
188, 38 A 811. 

N. Y.—New York Exempt Firemen’s 
Benev. Fund vy, Roome, 93 N. Y. 313, 
45 AmR 217. 

Pa.—Com,. v. Barker, 211 Pa. 610, 
61 A 253. 

5. Adtna F. Ins. Co. v. Jones, 78 
S. C. 445, 59 SE 148, 125 AmSR 818, 
13 LRANS 1147. 

@ Exempt Fireman’s Assoa v. 
Little Falls, 148 App. Div. 440, 132 
NYS 798. 

7. Passaic Firemen’s Relief Assoc. 
Ce a S45NG Oe ta 800. OAS 

8. Chicago Paid Fire Dept. Benev. 
Assoc. v. Farwell, 100 Ill. 197; Com. 
v. Barker, 211 Pa. 610, 61-A 253. 

9. Exempt Fireman’s Assoc. v. 
Little Falls, 148 App. Div. 440, 132 
NYS 798; Westcott v. Firemen’s Pro- 


tective Assoc., 16 Oh. A. 29. See 
generally Mutual Benefit Jnsurance 
[29: €ye 1]. 

10. Legault v. Minneapolis Fire 


Dept. Relief Assoc., 98 Minn. 72, 100 
NW 666. 

{a] Employment of physician.— 
In the absence of express provision 
in the articles or by-laws of the as- 
sociation the vice president of a fire- 
men’s relief association has not au- 
thority to employ a physician not 


purpose of the association is to care 
for sick and disabled members, this 
is limited to the manner provided for 
in the articles and by-laws, and a 
contract for treatment not contem- 
plated or prescribed therein cannot 
be reasonably implied—certainly not 
to the extent claimed by plaintiff; 
and all persons dealing with the as - 
sociation must be held to do so with 
full knowledge of the limitations 
contained therein’’). 

11. Firemen’s Benev. Assoc. v. A. 
fe ees Co. 4 ONS a6 O45 

[a] Effect of issuance of cer- 
tiorari.—Act March 25, 1885 (Gen. St. 
p 1494) permits the incorporation 
of firemen’s relief associations in 
cities where the persons forming the 
association are members of a fire 
department under the control of the 
common council or other governing 
body of the municipality. It was 
held that the fact that the legality 
of an ordinance establishing a fire 
department was under consideration 
on certiorari proceedings in the su- 
preme court did not have the effect 
of dissolving the corporate existence 
of an association formed under the 
act by members of that fire depart- 
ment. Firemen’s Benev. Assoc. v. 
Ani. Phillips. Conew4 Ne Jeno. oe 
A 1012. 


12. Hopkins v. Crossley, 138 Mich. 
561, 101 NW 822. 
13. In police relief association see 


supra § 1425. 

14. Stevens v. Minneapolis Fire 
Dept. Relief Assoc., 124 Minn. 381, 
145 NW 35, 50 LRANS 1018 {cit 
Cyc]. See generally Mutual Benefit 
Insurance [29 Cye 1] 

15. Elliott v. Boston Fire Comrs., 
245 Mass. 330, 1389 NE 528; Nolan vy. 
Boston -Firemen’s Relief Fund, 236 
Mass. 420, 128 NE 715; Fickett v. 
Boston Firemen’s Relief Fund, 220 
Mass. 319, 107 NE 957; Buckendorf 


the regular surgeon of the associa-; v. Minneapolis Fire Dept, Relief As- 


mempbership.— (1) 
alarm department. Fickett v. Bos- 
ton Firemen’s Relief Fund, 220 Mass. 
SO) LOL a INE Oz: (2) Lineman, 
watchman, and verterinary surgeon, 
members of the Newark paid fire de- 
partment. Leffingwell v. Kiersted, 
74 Ne J... 407, 65 A 1029. 

[b] Right to vote—Under St. 
(1909) c 308, as amended by St. 
(1911) e¢ 134, all members of the fire 
department of the city of Boston are 
entitled to vote for twelve of the 
members of the Boston Firemen’s 
Relief Fund. Nolan v. Boston Fire- 
men’s Relief Fund, 236 Mass. 420, 
128 NE 715. 

16. Buckendorf  v. Minneapolis 
Fire Dept. Relief Assoc., 112 Minn. 
298, 127 NW 1053, 1133. 

17. Stevens v. Minneapolis Fire 
Dept. Relief ‘Assoc., 124 Minn. 381, 
145 NW 35, 50 LRANS 1018. 

18. Buckendorf Vv. Minneapolis 
Fire Dept, Relief Assoec., 112 Minn. 
298, 127 NW 10538, 11338. 

19. Vannatta v. Smith, 61 N. J. 
L. 188, 38° A 811. 

20. See statutory provisions; and 
wee Benefit Insurance [29 Cye 

21. Westcott v. Firemen’s Protec- 
tive Assoc., 16 Oh. A. 29 (designation 
of brother and sister as beneficiaries). 

| ©£eO. Vv. Détroit. hire, Dept. sal 
Mich. 458; Anderson y. Milwaukee 
Firemen’s Relief Assoc., 157 Wis. 199, 


147 NW 1 

[a] Tllustration.—Under St. 
(1911) § 1987, providing that mem- 
bers of a police or firemen’s relief 
association, who became such sub- 
sequent to May 1, 1899, should not 
be entitled to any benefits of such 
association from the time they ceased 
to be active members of the police 
and fire department, and the articles 
of such relief association providing 
for the payment of a specified bene- 
fit to the beneficiary of a deceased 
member in good .standing at his 
death, and that, whenever any mem- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tirement of a member from the fire department may 
cause a loss of his rights in the association,?* par- 
ticularly when accompanied by conduct showing an 
abandonment of his rights.2* The right to relief 
may also be lost by limitations.*° A fireman who 
obtained a leave of absence and entered the army 
was not entitled to recover payment from a fire- 
men’s relief association for disability caused by 
sickness between his discharge from the army and 
his resumption of duty, under the statute, either as 
a member of the fire department,?® or as a past 
member.”* 

Discontinuance of pension. A pension granted 
by a firemen’s beneficial association cannot be dis- 
continued at the pleasure of the association, but 
only under authority of, and in the manner pre- 
seribed by, law and the by-laws of the associa- 
tion;?® hence where a disabled member of a fire 
department relief association was granted a pen- 
sion, a determination of the association that he 
had fully recovered was neither final nor conclu- 
sive on the member where he was given no notice 
or opportunity to be heard.?® 

[§ 1509] 5. Streets and Sewers*°—a. Creation of 
Offices. Where the mayor and common council are 
given the management and control of the streets 
and highways in the city, they have power to create 
and prescribe the duties of the office of street com- 
missioner,*! or foreman of street repairs.®? A stat- 
ute providing that every city having underground 
sewers shall create a board of plumbers to con- 
sist partly of specified officers acting in other ¢a- 
pacities does not apply to a city in which ‘the 
specified officers have no existence either by virtue 
of its charter or by the act of the council which 
is empowered by the charter to establish offices.*% 


Conduits. and 
§ 1545 et seq. 


ber should cease to be an active mem- 
ber of the city fire department, he 
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subways 
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A statute providing for the creation of a commis- 
sion to superintend and control the grading and 
paving of a street in a certain city has been held 
to be violative of a constitutional provision for- 
bidding the delegation of municipal functions to 
any special commission.*4 Where the powers pre- 
viously conferred on a commissioner of highways 
are vested in the city, and devoived on borough 
presidents as a matter of administration, a borough 
president has the power to organize a bureau of 
highways.°° 

[§ 1510] b. Election or Appointment of Officers.*¢ 
Municipal street officers are to be selected at the 
time, in the manner, and for the terms, provided 
by law.** Where a city charter creates the office 
of street commissioner and makes it elective and 
prescribes how the officer shall be elected, his quali- 
fications, and the manner in which a vacancy in 
the office shall be filled, the common council can 
neither create a street commissioner nor fill a 
vacancy in the office, nor can it direct that the 
duties of the office shall be performed by any per- 
son other than the lawful incumbent.?8 Commis- 
sioners appointed by the legislature to lay a pave- 
ment within a city are agents of the state and 
not officers of the city, such as must be elected 
by electors thereof.°® Where the statute authorizes 
the election of the same person as surveyor of 
highways for more than one district, and the town 
has elected the same person as surveyor of three 
districts, the town council cannot assign him to 
one of the districts and elect other persons as 
surveyors of the other two districts.*° 

Appointment by road commissioners. In order 
that an appointment or election of a street com- 
missioner by the board of road commissioners shall 


see 33. Caven v. Coleman, 100 Tex. 
467, 101 SW 199 [rev (Civ. A.) 96 


infra 


should cease to be a member of the 
association and his name should be 
stricken from the rolls, and that he 
should thereby forfeit all claim to 
membership, and neither he nor his 
beneficiary should have any claim 
against the association, a member 
ceasing to be an active member of 
the department did not automatically 
lose the benefits of the association 
and hence where a member ceased to 
be an active fireman. because of in- 
sanity, and thereafter died before his 
name was stricken from the rolls, 
the beneficiary was entitled to the 
specified benefit. Anderson v. Mil- 
waukee Firemen’s Relief Assoc., 157 
Wis 199, 147 NW 1. : 

23. Schwartz v. Minneapolis Fire 
Dept. Relief .Assoc., 137 Minn. 399, 
163 NW 744; Davis v. Minneapolis 
Fire Dept. Relief Assoc., 137 Minn. 
397, 163 NW 743. ‘ 

24. Schwartz v. Minneapolis Fire 
Dept. Relief Assoc., 137 Minn. 399, 
163 NW 744; Davis v. Minneapolis 
Fire Dept. Relief Assoc., 137 Minn. 
29a LGOMINIV (eos G eon ; ; 

25. Lund vy. Minneapolis Fire 
Dept. Relief Assoc., 137 Minn, 395, 
163 NW 742. - 


26. Rose v. Boston Firemen’s Re- 
lief Fund, 248 Mass. 539, 143 NE 
05. 

: 27. Rose v. Boston Firemen’s Re- 


i d, supra. 
lief Fun p Fire 


28. Stevens v. Minneapolis 
Dept. Relief Assoc., 124 Minn, 381, 
145 NW 35, 50 LRANS 1018. i 

29. Stevens v. Minneapolis Fire 


Dept. Relief Assoc., Supra. 
30. Other departments: 
Generally see supra § 1250 et seq; 
and infra § 1594 et seq. 
Building see supra § 385 et seq. 
Charities and correction see infra 
§ 1586 et seq. 


[43 C. J.—54] 


Education, see infra § 1568 et seq. 
Fire see supra § 1445 et seq. 

Health see supra § 465 et seq. 
Market see supra § 512. 

Park see infra § 1559 et seq. 

Police see supra § 1271 et seq. 
Public works see supra § 1256 et seq. 
Water and. light see infra § 1528 


et seq. 
Wharves and docks see infra § 1552 

et seq. 

831. State v. May, 106 Mo. 488, 17 
SW 660. 

[a] Kansas City Charter (1889) 
art 3 § 1, giving the mayor and 


council exclusive power to clean and 
repair the streets, was not in con- 
flict with art 6 § 10, giving the board 
of public works power to “supervise” 
the same; and the mayor and coun- 
eil could create the office of street 
commissioner, and prescribe his duty 
as that of superintending the clean- 
ing and repairing of the streets un- 
der the supervision of the board, and 
that the fact that the article in 
the charter of 1875, authorizing the 
appointment of such a commissioner, 
was omitted from the charter of 1889, 
did not evince an intention to abol- 
ish the office. State:v. May, 106 Mo. 
488, 17 SW 660. 

se Collopy wv.) Clohenty,) 95.) Ky. 
330, 25.SW 497, 15 KyL 870 (a provi- 
sion in the city charter that the leg- 
islative, executive, and ministerial 
power of the city should be vested 
in a mayor and a board of council 
and other officers named, ‘‘and such 
necessary deputies or assistants as 
may be required,’ could not be con- 
strued as denying authority to the 
board of councilmen to create other 
offices beside those enumerated, and 
this would be true even if the power 
to appoint deputies and assistants 
had not been expressly given). 


Mya Mer 

ellon vy. oe 

tees) 212. id 
Y eo. Vv. Ahearn, 193 N; Y¥, 441. 

86 NE 474.: 

Appointment or election of of- 


Pittsburg, 


ficers: 

Generally see supra §§ 982-1015. 

Departmental officers generally see 
supra § 1252. 


37. Cal—Peo. v. Hossefross, 17 


Cala ait. 

WO Dae v. Martin, 46 Conn. 
Ky.—Miller v. Louisville, 99 SW 

284, 30 KyL 664. ; 
N. H.—Haton v. Burke, 66 N. H. 


306, 22> A 452. 

N. J.—McAvoy v. Trenton, 82 N. 
eee LOL 8/80) VAT O50! 

ING eY.— Peo, ov.9 Conover aN aye 
64 [aff 26 Barb. 516]. 

Oh.—State v: Burk, 20 Oh, Cir. 
pial pheae 34 Oh. Cir. Ct. 493, 

a.—Com. y. Crogan, 155 Pa, 
26 A 697. aac 
Rete I.—State v. Gorman, 13 R, I, 

[a] Appointment by ordinance,— 
In cities governed by the Charter 
Act, the appointment of a street com- 
missioner must be by ordinance. 
Connors v. Hillman, 86 N. J. L. 490 
92 A 59. ; 

38. Payne v. San Francisco, 3 Cal, 
122 (where a person elected street 
commissioner had forfeited the office 
by failing to qualify within the time 
prescribed, the mayor and common 
council could not subsequently ad- 
mit him to the office, but the for- 
mer incumbent had a right to hold 
over until the office was regularly 
filled). 

39. Greaton v. Griffin, 4 AbbPrNS 
(Nt YY.) 310. 

40. State v. Gorman, 13 R. I. 318. 
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be valid the meeting must have been called and 
conducted according to law.*4 Where a street com- 
missioner is appointed for a definite term by the 
road commissioners and they have power to remove 
him only for cause, their action before the ex- 
piration of his term in declaring the office vacant 
and making an appointment to fill the vacancy is 
null and void.*? 

Concurrent action of mayor and council. Where 
the charter of a city authorizes the mayor and city 
council to appoint and remove such officers as they 
may deem necessary to enforce the ordinances and 
regulations of the city, and they have created the 
office of street commissioner, such office must be 
filled by their concurring action and cannot be filled 
by the council alone.*?. Where the charter of a 
city provides merely that the street commissioner 
shall be appointed by the mayor ‘‘with the consent 
and approval of the common council,’’ and does not 
prescribe the manner of confirmation, the nomina- 
tion of a street commissioner made by the mayor 
to the common council on a list containing sev- 
eral other candidates for distinct and separate 
offices may properly be confirmed by the council in 
gross by one vote or resolution, and it is not 
necessary to act on each case separately.44 An 
appointment by the mayor under statutory authority 
to fill a vacancy in the office of street commissioner 
is required to be confirmed by the council the same 
as an appointment for a full term.*® Where the 
office of street commissioner of a city is a mere mu- 
nicipal ageney, not created directly by the consti- 
tution or by statute, a vacancy in the office is to 
be filled not by appointment of the governor but 
by the mayor and aldermen.*® 

Delegation of power to appoint. Where the sub- 
ordinate office of clerk of the street department 
is created by ordinance under a charter provision 
authorizing the common council to appoint ‘such sub- 
ordinate officers as shall be necessary, the incum- 


41. State v. Kirk, 46:Conn, 395. | [aff 26 Barb. 516]. 
[a] Under Bridgeport Charter 47. 
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McAvoy v. Trenton, 82 N. J. L. 
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bent must be selected and appointed by the com- 
mon council, and the duty cannot be delegated to one 
of the city officials appointed by the council.*’ 

Validity of provisions. A statute empowering 
cities of a certain class to construct a system of 
sewerage, and authorizing the mayor to appoint a 
commission authorized to appoint an engineer, sec- 
cretary, and treasurer, and to determine what sys- 
tem of sewerage is most expedient and report the 
same to the council, ete., is not in conflict with a 
constitutional requirement that members of legis- 
lative boards shall be elected by qualified voters, 
the commission not being a legislative board.*® 

Repeal of provision. A statutory provision for 
the election of street commissioners by the city 
council is repealed by implication by a subsequent 
amendatory statute providing that there shall be 
chosen annually by the people and by general ticket 
a street commissioner to superintend the streets, 
roads, and bridges of the city.*® 

Commission.®°® In the absence of any statutory 
requirement the-issuance of a formal commission 
is not requisite to the validity of the appointment 
of a street commissioner.*+ 

Collateral attack on appointment. The legality 
of the appointment of a street commissioner can- 
not be -questioned in an action of replevin for 
property -pertaining to the office brought by one 
claiming subsequent appointment thereto.®? 

[§ 1511] ¢. Qualification.®* If a person elected as 
street commissioner fails to qualify within the time 
prescribed by the charter he forfeits the office.®* 

[§ 1512] d. Term of Office.°> The terms of street | 
officers are such as are prescribed by law.®°® <A char- 
ter provision that the mayor, with the consent and 
approval of the common council, shall ‘‘biennially’’ 
appoint a street commissioner relates to the time 
when appointments shall be made and does not 
fix a two-year term of office for an appointee with- 
out regard to the time of appointment.57 Where a 


' J. L. 101, 80 A 950. 
N. Y.—Peo. v. Kilbourn, 68 N. Y. 479. 


8 50, which provides that the mayor 
shall be ex officio a member of the 
poard of road commissioners, and 
preside at its meetings when pres- 
ent, but shall have no vote unless 
there be a tie, it was necessary to 
the legality of a meeting of the 
‘board that the mayor should be noti- 
fied of the meeting, and a street com- 
missioner, appointed by the board at 
a meeting of which the mayor was 
not notified, was not legally ap- 
pointed, although there was a ma- 
jority of the votes of the members 
in his favor, making a case in which 
the mayor would have had no vote, 
and a meeting of the board of road 
commissioners was rendered illegal 
by the appointment of the clerk of 
the board to preside and declare the 
vote for the office of street commis- 
sioner, he not being a member of the 
board. State v. Kirk, 46 Conn. 395. 

42. State v. Martin, 46 Conn. 479. 

43. Com. v. Crogan, 155 Pa. 448, 
26 A 697 [rev 7. Kulp 23] (holding 
further that an ordinance signed by 
the mayor giving the council alone 
authority to appoint a street commis- 
sioner could not deprive a subsequent 
mayor of the right to participate in 
the appointment). 


44. Peo. v. Allen, 51 HowPr (N. 
Vex) Oe 
as, State v. Burk, 20 Oh. Cir. Ct. 


N. S. 399, 84 Oh. Cir. Ct. 493 (holding 
invalid a temporary appointment by 
the mayor to prevent a stoppage of 
public business under a statute ap- 
plicable to civil service employees). 

46. Peo. v. Conover, 17 N. Y. 6 


101, 80 A 950. 

48. Miller v. 99 SW 
284, 30 KyL 664. 

49. Eaton v. Burke, 66 N. H, 306, 
22 A 452 (construing L. [1889] ¢ 248 
§ 1 as having such effect). 

50. See generally supra § 1052. 

51. Cotanch  v...Grover;, 17 ) Hun 
272, 10 NYS 754 (where the record of 
the proceedings of the village trus- 
tees shows that a street commis- 
sioner was appointed at a meeting of 
the trustees and took the oath of 
office and filed a bond as required by 
L. [1870] c 291, under which the 
village was incorporated, it cannot 
be objected to the validity of his 
appointment that no commission was 
issued, as the act does not provide 
for a formal commission). 

52. Hallgren v. Campbell, 82 Mich. 
255, 46 NW 3881, 21 AmSR 557, 9 
LRA 408. 

53. Generally see supra § 1045 
et seq. : 

54, Payne v. San Francisco, 8 Cal. 
122 (so holding under San Francisco 
City Charter art 4 § 15, providing 
that “if any person elected to a city 
office . . . Shall fail to qualify within 
ten days after his election, his office 


Louisville; 


shall be deemed vacant’’), 

55. Generally see supra § 1056 
et seq. 

56. Cal.—Peo. v. Hossefross,, 17 
Cal. 137 


Conn.—State v. Martin, 46 Conn. 479, 
Ind.—State v. Sohn, 97 Ind. 101. 
Mich.—Otto v. Detroit, 164 Mich. 

532, 129 NW 731. 

N.. J.—McAvoy v. Trenton, 82 N. 


Oh.—State v. Cook, 20 Oh. St. 252. 
[a] San Francisco Consol. Act 
(1856) § 6, providing that “there 
Shall be elected hereafter, for said 
city and county of San Francisco, 
by the qualified electors thereof, one 
. Superintendent of Public Streets 


and Highways ... who shall respec- 
tively continue in office for two 
years,” intended that the superin- 


tendent of public streets and high- 
ways shall be elected at the general 
election in the autumn of 1856, and 
should hold his office for two years 


therefrom. Peo. v. s 
Pees ce: Hossefross, 17 
[b] Clerk of the street depart- 


ment is one of the subordinate offi- 
cers whose appointment by the coun- 

cil is authorized by the charter of 
the city of Trenton, but his term of 
office is for one year unless sooner 
removed, and an appointment for 
Sten eat Bahr ee the power of 

he council. cAvoy v, Tren 

NiiT.: Ts. 1015) 80 aan OBO. ee AN 

57. Peo. v. Kilbourn, 68 N. Y, 479 

(since the legislative intention was 

as indicated by the charter, that the 

municipal government should be un- 
der the control of the officers who 

were required to be elected for the 

period of two years, and the provi- 

sion made it the duty of each newly 

elected mayor, immediately upon his 

accession to the office, to make tne 
appointments designated, without re- 

gard to the question whether the 

then incumbents had served for more 

or less than two years, where a street 

commissioner was appointed just 
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city charter empowers the common council to es- 
tablish the duration of the term of the office of street 
inspector at or within the period of three years, 
and this power of limitation has not been exercised 
otherwise than by an ordinance giving the road 
commissioners power to appoint a street inspector 
‘‘who shall hold office not exceeding three years,’’ 
and the council has acquiesced in several ap- 
pointments made by the commissioners with a dif- 
ferent duration affixed to each, the term of office 
of an appointee is that: which the road commis- 
sioners name at the time of his election if within 
the charter limits.*® 

Commencement.®® Where the term of an officer 
to be appointed by the city council is prescribed 
by statute, his term commences at the time of his 
appointment.®° 

Effect of new charter.°! The term of office of an 
inspector of streets, provided for by an old city 
charter, does not apply to the superintendent of 
streets, provided for by a new charter, the latter 
containing general words of repeal, having pro- 
visions respecting streets obviously designed to 
cover the whole ground, dispensing with the board 
which appointed the inspector, and providing for 
appointment of the superintendent by a new board, 
without fixing his term of office. 

Vacancies ‘and holding over.®? Where a pele 
pal code created the new elective office of street 
commissioner and provided that all elected officers 
should serve for two years, and that special elec- 
tions should be held to fill vacancies for unexpired 
terms, and fixed the annual period for the elec- 
tion of all officers, a person elected street com- 
missioner at a spedial election held a few days 
after the code went into effect was entitled to 
hold office only until the election of his successor 
at the next annual election period.** A village 
street commissioner entitled to hold until the elec- 
tion and qualification of his successor holds the 
office de jure until such time, notwithstanding an 
invalid subsequent reappointment.®> 

[§ 1513] e. Status of Officers, Boards, or Em- 
ployees.°® Whether members of a street or sewer 
department are officers®’ or employees®® depends on 
the particular provisions creating the department or 


MUNICIPAL CORPORATIONS 


[43 C.J.] 851 


office,°® under rules elsewhere discussed.7° Under 
a statute defining the term ‘‘officer’’ to include 
any person holding any situation under the city 
government or any of its departments, with an 
annual salary or for a definite term of office, a 
person appointed to perform certain engineering 
duties with regard to sewers for no definite term, 
and to receive a per diem wage, is not an officer 
entitled to perform such work which the statute re- 
quires to be performed by a city engineer ‘‘or other 
officer.’?71 

Clerk of the street department having no duty 
to perform other than those duties directed by the 
street commissioner, his appointment was not to 
a public office, but was in the nature of a con- 
tract of employment.?? 

Members of the uniformed force of the street 
cleaning department of New York City are not ‘‘ offi- 
cers’? in any sense of the term, but are regarded 
as laborers.’ 

Street inspector appointed by a board of road 
commissioners for a definite term under an ordi- 
nance giving such board power to appoint ‘‘a street 
inspector, who shall hold office not exceeding three . 
years, but shall be removable by said board for 
due cause,’’ is a public officer.* Under a city 
charter authorizing the street commissioner to ap- 
point street inspectors, subject to the approval of 
the common council, and naming them as eity offi- 
cers, such an inspector is an agent of the city and 
not an agent of the street commissioner;’> nor is 
such an officer a laborer or workman within the 
meaning of the civil service laws.76 

Superintendent of streets is generally regarded 
as an officer.”7 

Status of boards.”* Sewerage works are essen- 
tially matters of local concern, and a board whose 
functions relate exclusively to them is a municipal, 
and not a state, agency;’® and a sanitary district. 
of a city has been held to be a department of 
the city, and not a separate entity.6° A municipal 
sewerage board, which by the law of its creation 
has been given a name and has power to contract 
and to sue, is a body corporate,*t or by express 
terms of the statute it may be such.82 A sewerage 
commission, created by the state to protect the 


prior to the expiration of the term 
of office of the then mayor, and a new 
appointment was made by his suc- 
cessor, the latter appointee was en- 
titled to the office). 

58. State v. Martin, 46 Conn. 479. 


59. See generally supra § 1057. 
60. State v. Sohn, 97 Ind. 101. 
[a] Removal and reappointment. 


—Where such an officer is removed 
by the council, which it has power 
to do, and subsequently reappointed, 
his term commences from the time 
of his reappointment. State vy. Sohn, 
STeinds 10. 


61. See also supra § 1070. 

62. State v. Chatfield, 71 Conn. 104, 
40 A 922, 

63. See generally supra §§ 1063- 
1066. 

64. State v. Cook, 20 Oh. St. 252. 

65. Otto v. Detroit, 164 Mich. 532, 


129 NW 7381. 

66. See also supra §§ 1250, 1256, 
1272, 12838, 13815, 1445, 1453, 1461; and 
infra §§ 1529, 1545, 1552, 1559, 1568, 
1586. 

67. eee tn officers generally see 
supra §§ 972-974. 

68. Municipal employees and 
agents generally see infra § 1613 et 
seq. 

69. See cases infra this section. 

70. “Officer” and “employee” dis- 
tinguished see supra § 973. 

.71. Weesner v, Central Nat. Bank, 


106 Mo. A. 668, 80 SW 319. 

72. McAvoy y.-Trenton, 82 N. J, L. 
101, 80 A 950. 

73. Tepidino v. New York, 50 Misc. 
324, 98 NYS 693. See also supra 
§ 1127 note 55 [cl]. 

74. State v. Martin, 46 Conn, 479. 

75. Rogers v. Buffalo, 3 NYS 671 
[aff 3 NYS 674 (aff 123 N. Y.'173, 25 
NE 274, 9 LRA 579)]. 

76. Rogers v. Buffalo, supra. 

77. Stephens v. Old Town, 102 Me. 
21, 65 A 115; State v. May, 106 Mo. 
488, 17. Sw 660; Dickenson v. Stone- 
henge, i3iSaske dasa, 

fa] Ordinance creating and pre- 
scribing duties of “office.”—Where 
the ordinance providing for the ap- 
pointment of a street commissioner 
or superintendent of streets provides 
that he shall hold his “office’ for a 
designated term, that it shall be the 
duty of such “officer” to superintend 
the repairing and cleaning of the 
streets, and that before entering upon 
the duties of his “‘office’’ he shall give 
bond for a certain amount, the incum- 
bent of the position is an officer and 
hot merely an employee of the board 
of public works. State v. May, 106 
Mo. 488, 17 SW 660 (under the char- 
ter of Kansas City, although the 
board of public works has power to 
supervise the performance of the 
duties of the superintendent of 
streets, it has no power to appoint or 


remove him, but the office is to be 
filled by the appointment of the 
mayor subject to the confirmation of 
the common council). 

[b] Public  officer.—Stephens v. 
Old Town, 102 Me. 21, 65 A 115. 

[c] Municipal officer.—Dickenson 
v. Stonehenge, 13 Sask. L. 1. 

[d] In Massachusetts.—Where no. 
contrary provision has been made by 
ordinance, superintendents of high- 
ways, elected under a city charter, 
are part of the organization which as 
a whole takes the place of a surveyor 
of highways. Smith v. Gloucester, 
201 Mass. 329, 87 NE 626; Jensen’ v. 
Waltham, 166 Mass. 344, 44 NE 339: 
McCann v. Waltham, 163 Mass. 344, 
40 NE 20; Prince v. Lynn, 149 Mass. 
193, 21 NE 296; Barney v. Lowell, 98 
Mass. 570. 

78. See generally supra § 1250. 

He v. Kohnke, 109 La. 838, 

80. State Tax Comrs. v. State, 
(Ind.) 153 NE 404, 153 NE 576. 

81. State v. Kohnke, 109 La. 838, 
33 S 7938; Babin v. New _ Orleans 
Sewerage, ete., Bd., 2 La. A. 517. But 
see State v. Servat, 143 La. 175, 78 S 


437 (holding that the water and 
sewerage board is not a municipal 
corporation). 


82. See statutory provisions; and 
Miller v. Louisville, 99 SW 284, 30 
KyL 664. 
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waters of New York Bay and vicinity against pol- 
lution and performing state duties, is a state com- 
mission.*? Under the Arkansas statute an improve- 
ment district is not in any sense the agent of 
the city or town within which it is organized, but 
its powers. are a@erived directly from the legis- 
lature; and in exercising such powers the board 
of improvement acts as the agent of the property 
owners whose interests are affected by the duties 
it performs.®® 

[§ 1514] f. Civil Service Laws and Rules.** 
Whether street officers and employees come within 
the civil service laws and rules depends upon their 
status and the laws or ordinances under which they 
are appointed.’? Compelling. an applicant for the 
office of street inspector to comply with the civil 
service rules of a city is not requiring an addi- 
tional test, within the meaning of.a constitutional 
provision prescribing a form of oath to be taken 
by judicial and executive officers, and declaring that 
‘(no other oath, declaration, or test shall be re- 
quired as a qualification for ‘any office of public 
trust.’’88 The preference of a veteran’® to ap- 
_ pointment to a position in the classified service, 
where such position is not exempt, must be recog- 
nized;®° but a provision that in every public de- 
partment, and on all public works, honorably dis- 
charged soldiers shall be entitled to preference in 
appointment and promotion, without regard to their 
standing on any list from which such appointment 
or promotion shall be made, does not prevent the 
head of the department of highways from divid- 
ing the employees into gangs, working in specified 
districts, for the benefit of the service, so long 
as veterans employed in such gangs are given pref- 
erence over other employees in their particular 
gangs.°+ 

[§ 1515] g. Compensation®?—(1) In General. 
Where a sewerage commission created by statute 
performs state duties and consequently is a state 
commission, the salaries of the mémbers thereof 


Peo. v. Metz, 61 Misc. 368, 113 
NYS 1007. 
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Peo. v. Gaffney, 69 Misc. 36, 125 NYS 
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need not be fixed in the manner prescribed by the 
charter of the city authorized to pay the expenses 
of the commission.?? A superintendent of streets 
being a public officer,9* he is not entitled to dam- 
ages for breach of contract for employment;**> he 
is only entitled to the compensation belonging to 
the office as fixed by law,9® and where no compensa- 
tion is fixed by law he is not entitled to any.®" 
A statute, forbidding the city authorities to con- 
tract to pay in any month any demand which shall 
exceed one-twelfth part of the amount allowed by 
laws existing at the time of the contract to be 
expended within the year of which such month is 
a part, has no application to the auditing and pay- 
ment of demands for salaries of deputy street 
superintendents whose appointments are provided 
for and whose salaries are fixed by law.°8 Where 
a city directed the making of a sewer by an ordi- 
nance reciting that it was in accordance with a 
petition of a majority of the property owners, 
and employed therefor an inspector, who duly per- 
formed his services, and the cost of the sewer was 
to be paid by a special assessment, but it after- 
ward transpired that the petition was not signed 
by a majority of the property owners, and the work 
was discontinued, and no assessments made, the 
city was liable to the inspector for his salary on 
an implied warranty that the petition was suffi- 
cient, and that the assessment would be levied. 
[§ 1516] (2) As Dependent on Nature and Valid- 
ity of Appointment or Contract. The invalidity of 
the reappointment of a street commissioner does 
not prevent him from recovering his salary for 
the time he held his office, where he was entitled 
to hold the office under his original appointment 
until the appointment and qualification of his sue- 
cessor.t One who claims a salary from the city 
as due him under an appointment as foreman of 
the bureau of street cleaning, for a time when 
he in fact rendered no services, must show an 
appointment or employment of such a nature or for 


pendent on the rendition of services, 


84. Fitzgerald v. Walker, 55 Ark. 
148, 17 SW 702. 

85. Meyer v. Ring, 162 Ark. 9, 257 
SW 388; Fitzgerald v. Walker, 55 Ark. 
148, 17 SW 702 (therefore the consti- 
tutional prohibition against the issu- 
ing of, interest-bearing evidences of 
indebtedness by municipalities does 


not apply to a board of improve- 
ments). 
86. Civil service generally see 


supra §§ 979, 983-991, 1039-1043. 

87. See cases infra this note. 

[a] Inspector of street paving in 
the city of Mt. Vernon is not within 
the municipal civil service regulation 
requiring examination before ap- 
pointment. Carmody v. Mt. Vernon, 
3 App. Div. 347, 38 NYS 314. 

[b] Street inspector in the city of 
Brooklyn is within the civil service 
laws and rules. Rogers v. Buffalo, 3 
NYS 671 [aff 3 NYS 674 (aff 123 
N. Y. 178, 25 NE 274, 9 LRA 579)]; 
Matter of Wortman, 2 NYS 3824, 22 
AbbNCas 137. 

{c] Street superintendent of the 
village of Saratoga Springs deriving 
his appointment from the_ sewer, 
water, and ‘street commissioner, and 
being expressly placed under the di- 
rection and control of such commis- 
sioner by L. (1902) ec 506 § 11, he is 
not the head of any department of 
the village government, and hence is 
within the classified branch of the 
civil service of the state, under Civ. 
Serv. L. (Consol. L. c 7) § 9, relating 
to unclassified and classified service. 


7162 [aff 142 App. Div. 122,126 NYS 
1027 (aff 201 N. Y. 535 mem, 94 NE 
1098 mem) ]. 

88. Rogers v. Buffalo, 3 NYS 671 
[aff 3 NYS 674 (aff 123 N. ¥. 173, 25 
NE 274, 9 LRA 579)]. 

89. Veterans acts generally see 
supra §§ 978, 992. 

90. See cases infra this note. 

[a] Rule applied.—(1) Under Civ. 
Serv. L. (Consol. L. c 7) §§ 12, 13, 21, 
where the office of street superinten- 
dent was not specifically exempted by 
the state civil service commission, 
but was placed in the competitive list 
of the classified service, a civil war 
veteran was entitled to preference. 
Peo. v. Gaffney, 69 Misc. 36, 125 NYS 
762 [aff 142 App. Div. 122, 126 NYS 
1027. (aff 201 N. Y. 535 mem, 94 NE 
1098 mem)]. (2) A street inspector 
in the city of Brooklyn being within 
the civil service laws and rules, an 
honorably discharged soldier of the 
Civil War is entitled to preference. 
Matter of Wortman, 2 NYS 324, 22 
AbbNCas_ 187. 

91. Schuyler v. New York, 95 App. 
Div. 305, 88 NYS 646 (where, in an 
action by a veteran employed in the 
department of streets in the city of 
New York, to recover wages for days 
on which he did not work, it appeared 
that he was neither arbitrarily pre- 
vented from working, nor was work 
refused him while there was work to 
be done in his district, but, on the 
contrary, he was given preference 
over the other workmen in his gang, 
his right to compensation being de- 


he was not entitled to recover*on the 
ground that during the days sued for 
laborers in other gangs and in other 
districts who were not veterans were 
furnished employment). 

92. Compensation of officers gen- 
erally see supra §§ 1138-1185. 


93. Peo. v. Metz, 61 Misc. 363, 113 
NYS 1007. 

94. See supra § 1515. 

95. Stephens v. Old Town, 102 Me. 


21, 65 A 115. 

96. Stephens v. Old Town, supra. 

{a] Authority to fix.—The street 
board of a city, although authorized 
by statute to make all contracts for 
labor on the streets, was not thereby 
authorized to fix the compensation of 
the superintendent of streets. Step- 
hens v. Old Town, 102 Me. 21, 65 A 


Lass 

{[b] Allowance of bills as fixing 
compensation.—That a city council 
allowed from time to time, as pre- 
sented, bills of a superintendent of 
streets for services in the care of 
the streets, did not fix any salary 
or compensation for that office. 
pees v. Old Town, 102 Me. 21, 65 

97. Stephens v. Old Town, supra. 

98. Cashin vy. Dunn, 58 Cal. 581 
(the salaries of deputies of the» su- 
perintendents of streets of San Fran- 
cisco must be paid out of the general 
fund in preference to any and all 
other demands). 4 

99. Bill v. Denver, 29 Fed. 344. 

1. Otto v. Detroit, 164 Mich. 532, 
129 NW 731. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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such a period as entitles him to the salary claimed 
irrespective of the rendition of services. A con- 
tract by the commissioner of highways with an 
engineer to make plans, at his own expense, for 
an improvement, he to receive, as his compensa- 
tion, a per cent of the cost of the work of con- 
strueting the approach, is not the appointment of 
a consulting engineer, which he is authorized to 
make, nor the fixing of the salary of the consult- 
ing engineer, within a provision of the charter so 
that, the plans not having been used, the city is 
not liable to the engineer for the making of the 
plans.® 

[§ 1517] (3) Fees, Extra Pay,* and Reimburse- 
ment. Where a deputy collector of assessments 
appointed by a street commissioner has not been 
permitted to perform the duties of the office. to 
which he has been appointed, he cannot maintain an 
action against the city to recover the fees accruing 
during his term.° An employee of the street clean- 
ing department is not entitled to extra pay for 
work done on Sundays, in the absence of any 
contract on the part of the city’ to compensate 
him therefor.® 

Reimbursement for expenditures.‘ While a su- 
perintendent of road work is entitled to be re- 
imbursed for valid expenditures made by him,® he 
is not entitled to reimbursement on account of 
obligations incurred by him for the purchase of 
materials for the municipality.® 

[§ 1518] (4) During Period of Absence from 
Duty.t° The commissioner of street cleaning being 
authorized to withhold the compensation of mem- 
bers of the force absent without leave, one who 
was absent without leave because of an injury re- 
ceived in the service is not entitled to compensa- 
tion for the period of his absence.1t Under a 
provision for per diem compensation for every day 
of actual service, where plaintiff had been ap- 
pointed superintendent of streets of a city and 
was prepared and desired to perform the duties 

2. Brandt v. New York, 48 N. Y. 
Super. 293. 


8. Hildreth v. New York, 111 App. 
Div. 63, 97 NYS 582 [aff 190 N. Y. 
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the street cleaning department is in- 
sufficient to pay the salaries of all 
the street Sweepers, and in order to 
prevent a reduction of the force all 
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of the office, he cannot recover where he in fact 
rendered no services, but was prevented by the 
action of the city council.'? f 

Waiver and estoppel. A member of the uni- 
formed force of the street cleaning department who, 
having been laid off by order of the commissioner, 
fails to tender his services to the commissioner 
during the periods of idleness, but accepts other 
employment, is estopped from afterward recover- 
ing compensation for the unemployed time, the 
compensation being in the nature of wages paid for 
specifie labor, and not an official salary.1? A mem- 
ber of the uniformed foree of the street clean- 
ing department of New York City being competent 
to take a leave of absence and waive his compen- 
sation for the time, is estopped by his applica- 
tion for leave of absence without pay, which was 
granted, from recovering compensation for the time 
of his absence.1# 

[§ 1519] (5) During Period of Removal or Sus- 
pension.1® The power to remove does not include 
the power to suspend, and hence where an in- 
spector of grading and regulating, after service 
upon him of a notice of suspension, continues to 
tender his services daily, he is entitled to com- 
pensation for the period of suspension.'® A sewer 
inspector is not entitled to compensation for the 
time during which he was lawfully suspended.1? 
A provision that, where a member of the depart- 
ment of street cleaning, on being removed, shall 
be successful in proceedings to review the removal, 
he shall be entitled to be reinstated and to re- 
ceive full pay during the time of his removal, 
does not make him anything more than a mere 
employee, and constitute his pay an incident to 
an office, so as to render it not permissible to 
deduct from his recovery for pay for such time 
money earned by him during such time in other 
employments.'§ 

[§ 1520] (6) Change of Compensation. 
been held that, 


It has 
where the common council of a 


him to compensation for the period 
during which he was’ suspended. 
Hoyt v. New Rochelle, 70 Misc. 402, 
127 NYS 223. (2) The suspension by 


513 mem, 83 NE 1126 mem]. 

4, Extra compensation generally 
see supra §§ 1150-1152. 

5. Smith v. New York, 37 N. Y. 
518 [aff 1 Daly 219]. 

Substitution of fees for salary see 
infra § 1520. 

6. McCormack y. New York, 14 
Mise. 272, 35 NYS 757 (where the 
court in such a case further pointed 
out as being material the fact that 
under the statute on the subject 
plaintiff's salary could not legally ex- 
ceed the amount which he had re- 
ceived). 


7. Reimbursement generally see 
supra §§ 1153-1156. 

8. Dickenson y. Stonehenge, 13 
Sask. L. 1. 

9. Dickenson v. Stonehenge, su- 
ra. 
" 10. Generally see supra §§ 1140- 
1144. 

1. Rogers v. New York, 120 App. 


1 
Div. 513, 105 NYS 172. 

Stephens v. Old Town, 102 Me. 
20. Gia aL: 

13. Driscoll v. New York, 78 App. 
Div. 52, 79 NYS 479 [aff 38 Misc. 453, 
77 NYS 997] (where it was said that 
plaintiff's failure to tender his serv- 
ices “put the city in the position of 
being unable, through the commis- 
Sioner, to exercise that right which 
the commissioner had of discharging 
him instead of retaining him in em- 
ployment”’). 

14, Tepidino v. New York, 50 Misc. 
324, 98 NYS 693. 
[a] Where the appropriation for 


absence without pay for a certain 
time, one who was a party to such 
arrangement is estopped afterward to 
claim pay from the city for the time 
he was absent. Downs v. New York, 
75 App. Div. 423, 78 NYS 442 [rev 
38 Misc. 649, 78 NYS 222, and aff 173 
N. Y. 651, 66 NE 1107] (holding 
further that an agreement between 
the commissioner and the city street 
sweepers, in view of a shortage in the 
appropriation, that they shall take a 
leave of absence for a day each week, 
without pay, is within the provision 
of Greater New York Charter § 537, 
that leave of absence exceeding 
twenty days in a year shall not be 
allowed a member of the force, except 
on condition that he release not less 
than half his compensation during his 
absence). 

15. Generally see supra §§ 1140, 
11438, 1144. 

16. Myers v. New York, 18 NYS 
904 [foll Gregory v. New York, 113 
N. Y. 416, 21 NE 119, 3 LRA 854, and 
dist Higgins v. New York, 131 N. Y. 
128, 30 NE 44]. 

17. Hoyt v. New Rochelle, 70 Misc. 
402, 127 NYS 223. 

{a] Suspension not shown wrong- 
ful.—(1) The voluntary reinstate- 
ment, after a suspension of thirteen 
or fourteen months, of a sewer in- 
spector appointed under the civil 
service laws, without proceedings by 
him to secure reinstatement, does not 
establish a wrongful discharge in the 
first instance, and does not entitle 


the members agree to take leave of) 


the board of public works of a city 
ofa Sewer inspector, appointed under 
the civil service laws, because of lack 
of work and lack of funds, the inspec- 
tor being put back in his position as 
soon as there was work for him to 
do and money with which to pay 
him, was not a wrongful act and 
showed no bad faith on the part of 


the board. Hoyt v. New Rochelle, 
supra. 
{b] Failure to claim exemption.— 


Where the board of public works of a 
city had no notice when a sewer in- 
spector was_ suspended, or prior 
thereto, that he was an exempt fire- 
man, or had or claimed any prefer- 
ence over any other sewer inspector, 
he was not entitled to compensation 
for the time of his suspension. Hoyt 
v. New Rochelle, 70 Misc. 402, 127 
NYS 223. 

[c] Work performed by another 
exempt employee.— Where, during the 
time a sewer inspector, who was ap- 
pointed under the civil service laws 
and who was an exempt volunteer 
fireman, was laid off, what work there 
was for a sewer inspector was per- 
formed by another inspector, who 
was also an exempt fireman, the sus- 
pended inspector is not entitled to 
recover compensation for the time 
of his suspension. Hoyt v. New 
Roabelie, 70 Mise. 402, 127 NYS 


18. Gutheil v. New York, 119 App. 
Div. 20, 103 NYS 972 (construing 
Greater New York Charter [L. (1897) 

'p 188 c 378] § 537). 
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city had, under the charter, the right to fix sal- 
aries and fees, it might, during the term of oflice, 
abolish the street commissioner’s salaries and sub- 
stitute fees.*® 

[§ 1521] h. Powers and Duties.*° The powers 
and duties of a street commissioner,?? superintend-: 
ent of streets,22 commissioner of street cleaning,”® 
commissioner of street improvements,*4 or one of 
the various boards relating to streets,”> or sewers,”® 
are such as are prescribed by law. So long as a 
street commissioner remains in office he is required 
to perform all the duties which the charter at- 
taches to such office, and the’common council can- 
not relieve him of any of those duties during his 
continuance in office.27 A street commissioner has 
a right to use the necessary force to keep the 
public streets from being injured, and no action 
can be sustained against him or those who act 
under his orders from using such foree.?* Any 
act which is reasonably necessary to put or keep 
a street in good repair, suitable for travel thereon, 
is ‘repairing or maintaining a street within the 
meaning of a statute giving street and park com- 
missioners power to ‘‘repair and maintain streets 
and highways.’’2® Where the legislature provides 
for a commission with full power to open and im- 
prove streets in the annex portion of a city, and 
the mayor and council of the city cannot restrict 
or qualify by ordinance any of the powers con- 
ferred on the commission,*° and where the city by 
an ordinance under authority delegated to it aun- 
thorizes the commissioner for opening streets to 
perform the functions of the commission, the com- 
missioners for opening streets become possessed of 
the authority conferred on the commission.*t A 
city engineer vested with authority to supervise 
the construction of sewers in the absence of ex- 
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press authority conferred on him cannot compel a 
water company to elevate its water mains.*? Un- 
der a statute providing that certain duties shall 
be performed .by a city engineer or other proper 
officer, an officer other than the city engineer may 
perform the duties required of a city engineer 
in regard to sewers, provided he has proper qualifi- 
cations for the work.** 

Power as to contracts.? Where the purpose of 
a sewer district designated by a city council is 
merely the construction of sewers, and the object 
and authority of its board of improvement or 
commissioners is limited to such construction and 
the paying therefor, the commissioners cannot, after 
the completion of the sewers, bind the district, 
or themselves as a board, by a contract for water 
for flushing.*® Under the New York City Con- 
solidation Act,?* before the commissioner of street 
cleaning enters into a contract for the removal of 
ashes and garbage, such contract must be approved 
by the board of estimate as to price, terms, and 
conditions.** ; 

Authority of street commissioner to accept as- 
signment of future earnings. A finding that a 
city has constituted its street commissioner its 
agent to make acceptances of assignments of future 
earnings by employees in his department is sus- 
tained by-a statement of agreed facts showing that 
for several years the commissioner had been ac- 
customed to accept such assignments, and that 
the wages afterward earned were paid to the as- 
signees by the city treasurer, although it is also 
agreed that the city council never authorized the 
commissioner to accept assignments.?8 

[§ 1522] i. Liabilities.®° A superintendent of 
streets is lable on his bond for neglect of duty ;*° 
and by force of statute he,** or he and his sureties, 


19. Wilson v. San Jose, 7 Cal. 275.{App. Div. 63, 97 NYS 582 [aff 190 1241, 

20. Establishment of streets gen-|N. Y. 513 mem, 83 NE 1126 mem]. 40. Goodsell v. Ashworth, 96 Cal. 
erally see infra XVII in 44 C. J. 25. Baltimore v. Flack, 104 Md./397, 31 P 261. : 

Powers, duties, and liabilities of |107, 64 A 702; Peo. v. Featherston- {a] Existence of other remedy.— 
officers: haugh, 172 N. ¥. 112, 64 NE 802, 60} Under St. (1885) p 160 § 22, provid- 
Generally see supra §§ 1186-1212. LRA 768; Adair v. Philadelphia, 24|ing that the superintendent of streets 
Departmental officers generally see|Pa. Dist. 276. shall give bonds, on which, if he fails 

supra § 1254. [a] Presumption is that the meas-|to see the laws, ordinances, orders, 


Clark v. McCarthy, 1 Cal. 453; 
State v. Sohn, 97 Ind. 101; Mitchell v. 
Wiles, 59 Ind.‘ 364; Connor v. Man- 
chester, 73 N. H. 233, 60 A 436; Hil- 
dreth v. New York, 111 App. Div. 63, 
97 NYS 582 [aff 190 N. Y. 513 mem, 
83 NE 1126 mem]. 

[a] In Pennsylvania the duties of 


provement 


statute. Peo. 


26. 


ure of the power of the public im- 
commission 
created by statute is confined to the 
v. Featherstonhaugh, 
172 N. Y. 112, 64 NE 802, 60 LRA 768. 
Pime Bluff Water, etc., Co. v. 
Sewer Dist., 56 Ark. 205, 19 SW 576; 
Duryee v. New York, 96 N. Y. 477 


and regulations relative to streets 
and highways executed, after notice 
of violation thereof, he shall be liable 
to anyone injured in person or prop- 
erty in consequence of his official 
neglect, and § 11, providing that all 
persons directly interested in any 


offjamicity 


a street commissioner of a city of the 
tHird class are merely ministerial. 
West Lampeter Tp. Road, 43. Pa. 
Super, 124. ; 


22. See case infra this note. 
[a] Applicability of statute where 
duties prescribed by freeholders’ 


charter.—Gen. L. p 787, relating to 


municipal corporations of the _ first) 


class, § 186 of which fixes the duties 
of the superintendents of streets, is 
not applicable to cities governed by 
freeholders’ charters which fix the 
duties of such officers. Hdwards v. 
Brockway, 16 Cal. A. 626, 117 P 787. 

23. Peo. v. Waring, 5 App. Div. 
311, 39 NYS 193. 

24. Hildreth v. New York, 190 N. 
Y, 513 mem, 83 NE 1126 mem. 

[a] Employment of engineer to 
make plans.—L. (1896) p 76 c 57 § 1, 
as amended by L. (1897) p 925 ¢ 679, 
imposing on a commissioner of street 
improvements the duty to lay out and 
establish an entrance to a boulevard, 
and directing him to cause to be made 
three maps showing the location, 
width, course, windings, and grades 
thereof, does not authorize him to 
employ an engineer to make plans 
and specifications for such an ap- 
proach. Hildreth v. New York, 111 


re 


[rev 2 Hun 298, 4 Thomps. & C, 512]. 

27. State v. Sohn, 97 Ind. 101; Mit- 
chell v. Wiles, 59 Ind. 364, 

28. Clark v. McCarthy, 1 Cal. 453. 

29. Conner v. Manchester, 73 N. H. 
233, 60 A 486 (it could not be said, 
as a matter of law, that such commis- 
sioners were not authorized by such 
statute to remove dirt, rubbish, and 
ashes from the streets and from re- 
ceptacles placed on or near streets 
by abutters). 

30. Baltimore vy. Flack, 104 Md. 
107, 64 A 702. 

31. Baltimore v. Flack, supra. 

32. State v. Omaha Water Co., 89 
Nebr. 553, 131 NW 917. 

33. Weesner v. Central Nat. Bank, 
106 Mo. A. 668, 80 SW 319. 

34. Contracts of municipality in 
general see infra XV in 44 C. J. 

35. Pine Bluff Water, etc., Co. Ww. 
Sewer Dist., 56 Ark. 205, 18 SW 576. 

36. L. (1882) ¢ 410. 

37. Peo. v. Waring, 5 App. Div. 
311, 39 NYS 198 [dist Lynch v. New 
York, 2 App. Div. 218, 37 NYS 798]. 

38. Lamoureux vy. Morin, 72 N. H. 
76, 54 A 1028, 

39. Liability of officer: 
Generally see supra § 1198 et seq. 
On bond generally see supra §§ 1221-— 


work provided for in the act, feeling 
aggrieved by any act or determina- 
tion of the superintendent relative 
thereto, shall appeal to the city coun- 
cil, and further providing that all the 
decisions of the city council shall in 
certain respects be final, the remedy 
of one complaining of the superin- 
tendent’s neglect in not seeing that a 
Sewer was properly constructed in . 
accordance with the specifications is 
not confined to appeal, and, there 
perne aoe aes he can sue on the 
ond. xoodsell v. Ashworth 
897, 81 P 261. et eee 
a tockton Auto. Co. v. 
154 Cal. 402, 97 P 881. y erie 
_[a] Sufficiency of notice.—Notice 
given, at _ the superintendent of 
street’s office, in his absence, to his 
deputy, of an obstruction in a street, 
was sufficient, under Gen. St, ‘ 
(Vrooman Act, St. [1885] pp 160, 161, 
c 158) §§ 22, 23, fixing the liability 
for injuries caused by defects in 
streets’ office, in his absence, to his 
to the superintendent. Stockton 
Auto. Co. v. Confer, 154 Cal. 402, 97 
P 881, 882, 
'[{b] Unnecessary obstruction by 
contractor.—Under Gen. St. L. (Vroo- 
man Act, St. [1885] pp 160, 161 ¢ 153) 
§§ 22, 23, providing that, where a de- 


ire Ae ERR RT ERIE SORE, EELS NALE PS PPM SOL DRE NS rh wee Meee hh eo eS So Me 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“Gee Rane: 
§§ 1522-1523] 
where he has notice of a defect in the streets, 
may be held liable for failure to exercise due care 
to prevent injury by such obstruction;#? but it is 
conceded that as a general rule a private suit 
cannot be maintained against commissioners of high- 
ways for neglect in repairing highways in their 
respective towns, unless it is shown that they had 
the requisite funds for that purpose under their 
control;** nor is a street commissioner‘? or a su- 
perintendent of streets*® liable for injuries result- 
ing from negligence in, failing to repair streets 
where he has not been directed to do so by other 
municipal authorities in whom control of the streets 
is vested. Where a superintendent of streets 
undertakes to repair a street or sewer, he must 
do so in a careful and skillful manner, and is 
liable for any damages resulting from his neg- 
ligence, and cannot escape liability on the ground 
that he did such work in his official capacity ;*¢ 
and where he exceeded his authority in making 
such repairs, his acts stand on the same foot- 
ing as those of any other-person making the re- 
pairs.*7 So also where street commissioners, aban- 
doning the method prescribed by charter for 
repairs, undertake to carry out the work by means 
of a committee and superintendent, they become 
liable individually for injuries received by a per- 
son through the negligence of their employees.*® 
Commissioner of city works.*® Under a statutory 
provision that heads of departments and officers of 
a city shall not be liable to third persons for 
misfeasance or nonfeasance of any person appointed 
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by or subordinate to them, a commissioner of city 
works is not lable to a person injured by the 
falling of a wooden awning in a street, where if 
there was misfeasance or nonfeasance anywhere in 
the department of city works in allowing the awn- 
ing in question to be erected and to remain, it 
was that of the superintendent of: streets, a sub- 
ordinate in the department.°° 

Sewerage and water board created by statute is 
liable for all offenses committed by its employees 
and may be sued therefor.** 

[§ 1523] j. Removal or Dismissal°*—(1) In Gen- 
eral. It has been held that, where a street com- 
missioner is appointed by the city council for a 
definite term, it cannot remove him except for 
cause and after notice and an opportunity to be 
heard, in. the absence of any express statutory pro- 
vision giving it a discretionary power of removal.°? 
And it has also been held that, although a city 
council is authorized to appoint members of a 
statutory board of sewer improvements and to fill 
vacancies therein, it has no power to remove them 
for any cause in the absence of any statutory au- 
thority.°* By foree of statute, charter provision, 
or ordinance,®® officers and employees of municipal 
street departments may be protected from removals 
except for cause,°® or after a hearing on notice 
and charges.°7 A provision protecting the officer 
or employee from removal until he has been in- 
formed of the cause of the removal and allowed 
an opportunity for’ explanation must be complied 
with,°® although no trial or judicial hearing may 


fect in a street exists for a day after 
notice -to the superintendent 
streets, persons bound by law to re- 
pair it, and the officers through whose 
neglect the defect remains, shall be 
liable to one injured thereby, that an 
obstruction placed in a street by a 
contractor was not a necessary con- 
sequence of the contract work does 
not relieve the superintendent of 
liability for injury caused thereby, 
where, after knowing of the obstruc- 
tion, he failed to take proper precau- 
tions to abate it, or to warn the pub- 
lic of the danger of its presence. 
Stockton Auto. Co, v. Confer, 154 Cal. 
402, 97 P 881, 882.-: 

42. See cases supra note 41; and 
infra this note. 

[a] Evidence sufficient to impose 
liability.—-The evidence showed that, 
under his supervision as superinten- 
dent, Seventh Street, a street of the 
city dedicated to public travel, was 
cut down so as to leave an embank- 
ment two feet high on one side of the 
street, but within its boundaries as 
actually improved by the board of 
trustees and by his act, that, while 
plaintiff was traveling L. Street, a 
street of the city dedicated to public 
travel and traveled as a public street, 
and while on the place where the 
sidewalk should be, but where no 
sidewalk was laid, and when at the 
intersection of Seventh and L. 
Streets, at night, he fell over such 
embankment into Seventh Street, that 
the work done on Seventh Street by 
the superintendent was authorized by 
the city trustees, and that no protec- 
tion against the danger was made by 
the superintendent, although he had 
actual notice of the dangerous con- 
dition. It was held that the super- 
intendent was liable on his bond 
under the Vrooman Act (St, [1885] pp 
160, 161 c 153) §§ 22, 23. Merritt v. 
McFarland, 4 Cal. A. 390, 88 P 369. 

43. Hutson v. New York, 7 N. Y. 
Super. 289 (holding, however, that this 
rule did not apply to the corporation 
of the city of New York in their ca- 
pacity of commissioners of high- 
ways). ‘ 

44° Hungerford v. Waverly, 125 
App. Div. 311, 109. NYS 438 [rev 56 


of |. 


Misc. 186, 107 NYS 291]. 

45. Edwards v. Brockway, 16 Cal. 
A. 626, 629, 117 P 787 (construing the 
provisions of a home rule charter). 

“Under the provisions of the char- 
ter fixing his duties, the superinten- 
dent was not required, even though 
he had personal notice of the danger- 
ous condition of the street to repair 
or protect the same, unless the duty 
so to do was imposed upon him by 
ordinance adopted by the common 
council, or order made by the board 
of public works. It was his duty to 
see that the ordinances and orders re- 
lating to public streets be carried into 
execution. Neglect and failure to 
execute the same rendered him and 
the sureties upon his official bond 
liable in damages to those sustaining 
injuries by reason of such neglect.” 
Edwards v. Brockway, supra. 

46. Butler v. Ashworth, 102 Cal. 
6638, 86 P 922. 3 d 

[a] In Massachusetts a superin- 
terdent of streets is liable for in- 
juries resulting from his personal 
negligence in the performance of his 
duties, but he is not liable for in- 
juries not caused by his negligence, 
or for injuries resulting from the 
negligence of his servants or agents, 
Moynihan v, Todd, 188 Mass. 301, 74 
NE 367, 108 AmSR 4738. 

Butler vy. Ashworth, 102 Cal. 
663, 36 P 922 


48. Robinson y. Rohr, 73 Wis. 436, 
40 NW 668, 9 AmSR 810, 2 LRA 
366. 

49. See also supra § 1261. q 

50. Bleling v. Brooklyn, 9 NYS 
690. 

51. Babin v. New Orleans Sewer- 


age, etc., Bd., 2 La. A. 517. But com- 
pare supra § 1201 note 52 [b]. 

52. Removal of officers generally 
see supra §§ 1079-1137. . 

53. Hallgren v. Campbell, 82 Mich, 
255, 46 NW 381, 21 AmSR 557, 9 
LRA 408. 

54. Hall v. Callaway, 94 Ark. 49, 
125 Sw 1015. 

55, See statutory and charter pro- 
visions and ordinances. 

56. State v. Martin, 46 Conn. 479; 
Dunn v. Taunton, 200 Mass. 252, 
NE 313. See State v. Martin, 195 Mo. 


A. 366, 191 SW 1064 (where a deputy 
commissioner of street cleaning ap- 
pointed under civil service provi- 
sions was held properly removed). 

[a] Ouster by resolution.—W here 
an ordinance gives to the board of 
road commissioners power to appoint 
a street inspector who “shall be re- 
movable by said board for due cause,” 
an appointee has the right to the 
office until the expiration of his term 
unless removed for cause, and can- 
not be ousted by a resolution declar- 
ing the office vacant and the appoint- 
ment of a’successor. State v. Martin, 
46 Conn. 479. 

57. Robesch v. Queens, 121 App. 
Div. 229, 105 NYS 637 [rev 190 N. Y. 
497, 83 NE 597] (one claiming the 
benefit of the statute by reason of his 
being a veteran must give notice to 
his superior officer unless his status 
is already known). . 

58. See cases infra this note. 

[a] The head of the bureau of 
highways appointed by the president 
of Manhattan Borough under author- 
ity vested in him by the Greater New 
York Charter is not subject to re- 
moval except under the restrictions 
of L. (1901) p 686 c 466 § 1548, pro- 
viding that no head of a bureau hold- 
ing a position in the _ classified 
municipal civil service subject to 
examination shall be removed, unless 
he has been allowed an opportunity 
of making an explanation. Peo, v. 
Ahearn, 193 N. Y. 441, 86 NE 474. 

{b] Effect of existence ef grounds 
for removal.—Under Greater New 
York Charter (L. [1901] p 636 c 466) 
§ 1543, the superintendent of the 
bureau of highways of a borough 
could not be removed without charges 
preferred and an opportunity to 
explain them, although he had in fact 
committed acts justifying his re- 
moval prior thereto, and in man- 
damus to compel his reinstatement. 
alleged wrongful acts prior to his 
removal were irrelevant as a de- 
fense. Peo. v. Ahearn, 133 App. Div. 
52, 117 NYS 810, 811 [aff 196 N. Y. 
572 mem, 90 NE 1163 mem]. 

[c] Removal held proper.—Where 
a member of a street cleaning depart- 
ment of Greater New York, having 
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be required.°® 

Failure to reappoint a commissioner at the ex- 
piration of his term and the selection of another 
is not a removal from office.®° 

Revocation of detail, Where a member of a 
street cleaning department is assigned to certain 
duties carrying-an increased compensation, but such 
an assignment is a mere detail in the department, 
and not an appointment to a new and distinct posi- 
tion, he holds such detail at the discretion of the 
commissioner of street cleaning, and may be rele- 
gated to his former position and his former rate 
of pay without notice.*t 
[§ 1524] (2) Grounds.°2 Under a charter pro- 
vision granting the commissioner of street cleaning 
power to, remove a member of the force, in his 
discretion, on evidence satisfactory to him of any 
breach of discipline, the refusal of an accused 
member to make explanation to the commissioner of 
a charge of insubordination preferred by the deputy 
is cause for immediate removal by the commis- 
sioner.°* In proceedings to remove a street com- 
missioner from office, a charge that he disobeyed 
an order of the board of trustees that no new 
work should be begun without direction from. the 
board is not sustained where it appears that the 
commissioner merely filled in, without direction 
from the board, places on a street that had re- 
cently been graded, but had sunk by reason of 
frost ;°* but a mere statement by a street com- 
missioner that he will not obey a certain resolu- 
tion of the board of trustees is not ground for 
his removal where he afterward does actually com- 
ply with such resolution.°®© That sewer commis- 
sioners delayed for an unreasonable time to levy 
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assessments for the construction of sewers, as ex- 
pressly required by statute, constituted ground for 
their removal.®® 

Absence without leave. 
vision that absence without leave of any member 
of the uniformed forcé of the street department 
for five consecutive days shall be deemed a resig- 
nation, the commissioner of street cleaning has 
power to dismiss a street sweeper, who had been 
appointed as an assistant foreman, without notice, 
where he was absent without leave for more than 
five consecutive days.*" 

Conflicting or inconsistent interests. A deputy of 
a commissioner of street cleaning, holding his posi- 
tion under the civil service, has been held properly 
discharged for engaging in a business whereby his 
interests became inconsistent with his duties in 
violation of the evident purpose of the framers of 
the municipal charter,*® and of public policy.*° 

[§ 1525] (3) Removal at Pleasure.’° . By force 
of constitutional, statutory, or charter provisions,’* 
officers and employees-of municipal street depart- 
ments are sometimes removable at pleasure.”? A 
superintendent of streets, appointed by the execu- 
tive board of a city under a charter provision 
giving them power to ‘‘appoint, and, at pleasure, 
remove’’ such officer, may be removed without 
charges against him and without a hearing;** and 
the same is true of a superintendent of streets 
appointed by the street commissioner under a char- 
ter provision giving him power to appoint such 
superintendents ‘‘who shall hold their places dur- 
ing the pleasure of the commissioner.’’** Where 
the common council has by statute the power to 
‘dispense with the street commissioner,’’ an order 


appeared before the board of appeals |formed foree of the department of 70. Generally see supra § 1082, 

of the department in response to no-| street cleaning shall be removed 71. See constitutional, statutory, 
tice, had fully explained to him|until he has been informed of the]and charter provisions. 

charges as to obtaining his position |cause of the proposed removal, and 72. Ind.—State v. Sohn, 97 Ind. 


by false naturalization papers, and 


been allowed an opportunity of mak- | 101 


the employee asked and was granted 
several adjournments before he was 
finally dismissed, and the true ground 
of his removal was entered on the 
records of the department, there was 
a sufficient compliance with Greater 
New York Charter (LL. [1901] p 242 c¢ 
466) § 537, providing that no mem- 
ber of the street cleaning department 
shall be removed until he has been 
informed of the cause of the removal 
and allowed an opportunity of mak- 
ing arn explanation. Peo. v. Wood- 
LAW Ap pe Dive LS Soar 99 taNyS 


3. 

[d] Order or notice held insuffi- 
cient.—(1) Under New York City Con- 
solidation Act (L. [1882] c 410) §§ 48, 
317, declaring that no regular clerk 
or head of a bureau shall be removed 
until he has been informed of the 
cause of the proposed removal, and 
has been allowed an opportunity of 
making an explanation, the superin- 
tendent of street improvements, who 
is declared by statute to be chief 
officer of a bureau, cannot be dis- 
charged on mere notice of: an in- 
tended consolidation of his office with 
another office, and request for his 
resignation. Peo. v. Brookfield, 1 
App. eDiv.68,.37) NYS LOT ) or An 
order notifying a sawyer employed by 
the department of street cleaning 
that “you are hereby notified, that 
you are discharged from this depart- 
ment as a Sawyer, your services be- 
ing no longer required’ does not 
necessarily import that the position 
of sawyer has been abrogated, or 
that the department of street clean- 
ing has no longer any work for a 
Sawyer, so as to exclude the opera- 
tion of Greater New York Charter 
(L. [1901] p 242 c 466) § 537, pro- 
viding that no member of the uni- 


ing an explanation, and requiring the 
true grounds of removal to be entered 
upon the records of the department. 
Peo, v. Woodbury, 102 App. Div. 462, 
92 NYS 442. . 

59. See cases supra note 58. 

60. Peo. v. Dobbs Ferry, 63 App. 
Div. 276, 71 NYS 578. 

61. Leach v. Woodbury, 75 App. 
Div. 503, 78 NYS 362 (under Greater 
New York Charter § 5386, which pro- 
vides that members of the street 
cleaning department shall be divided 
into two general classes, namely, the 
clerical and uniformed force, that the 
uniformed force shall be appointed 
by the commissioner, and consist of 
one general superintendent, section 
foreman, and sweepers, and that 
there shall be paid to Sweepers or 
drivers acting as assistants to the 
section or stable foreman nine hun- 
dred dollars, and to sweepers seven 
hundred and twenty dollars, the ap- 
pointment of a Sweeper as an assist- 
ant foreman was a mere detail in the 
department, and the person so ap- 
pointed, although an honorably dis- 
charged veteran of the Civil War, 
enight be relegated to the duties and 
pay of a sweeper without notice). 

62. For removal of officers gen- 
erally see supra §§ 1084-1095, 1128. 

63. Peo. v. Woodbury, 88 App. Div. 
593)) 85 NYS 164) Patt W7OM Nye bee 
mem, 71 NE 1137 mem]. 

64. Peo. v. Mace, 84 Hun 344, 32 
NYS 335. 

65. Peo. v. Mace, supra. 

66. Dunn v. Taunton, 


200 Mass. 
252, 86 NE 313. 


67. Leach v. Woodbury, 75 App. 
Div. 503, 78 NYS 362. 
68. State v. Martin, 195 Mo. A. 


366, 191 SW 1064. 
69. State v. Martin, supra. 


N. J.—Mathis v. Rose, 64-N. J. L. 
45, 44 A 875 [aff 64 N. J. L. 726, 49 
A 1135]. 

N. Y.—Peo. v. Baker, 12 Misc, 389, 
34 NYS 49. 

Oh.—Kelley v. Cincinnati, 9 OhS& 
CP 611, 7 OhNP 360. 

Pa.—-Com «vin Gynch, © 8") Pan ist 
347, 22 Pa. Co. 422, 7 Del. Co. 417. 

W. Va.—Davis v. Filler, 47 W. Va. 
413, 35 SE 6. y 

Sask.—Dickenson vy, Stonehenge, 13 
Sask wedi. , 

[a] An ordinance making the term 
of a street supervisor one year can- 
not deprive the common council of 
the right to exercise the power of 
removing such officer, where such 
power is expressly given by the 
charter of the city. Mathis v. Rose, 
64 N. J. L. 45, 44 A 875 [aff 64 N. 
Jeu, 726, 49 ACMA S5 ye 

73. Peo. v. Armbruster, 59 Hun 586, 
13 NYS 942 (he may be so removed, 
although he is an honorably dis- 
charged soldier of the Civil War, for 
he is a deputy of a department within 
the provisions of L. [1888] ¢ 119, as 
amended by L, [1890] e¢ 67, providing 
that the prohibition against the re- 
moval of an honorably dscharged 
soldier from any appointive city 
office except for cause and after a 
hearing shall not apply to the posi- 
tion of deputy of any official or de- 
partment), 

74. Peo. v. Baker, 12 Misc. 389, 34 
NYS 49 (a street superintendent so 
appointed holds a “confidential rela- 
tion” to the commissioner, within L. 
[1892] ec 577, declaring that its pro- 
wisions restricting the removal of 
veteran volunteer firemen shall not 
apply to any person “holding a confi- 
dential relation to the appointing 
officer’’), i . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[SS 1523-1525 


Under a charter pro-, 


p 


§§ 1525-1528] 


of the council dispensing with the incumbent’s serv- 
ices as ‘street commissioner is a removal from 
_ office.7®. 

Delegation of power to remove. A power con- 
ferred by statute upon the board of city affairs 
to remove such officers as it may deem necessary 
calls for the exercise of judgment and discretion, 
and cannot be delegated to the head of the street 
cleaning department.’® 

[§ 1526] (4) Review and Reinstatement.” 
Where a mayor by virtue of authority conferred 
on him undertakes to remove sewer commission- 
ers for cause, his action is not open to review 
on the facts,’® unless there has been an arbitrary 
exercise of power and the cause of removal is un- 
reasonable and legally insufficient.7? Where a 
statute gives the town council the right to remove 
a surveyor of highways and does not provide for 
any appeal from their action, no appeal lies.*° 
However, by force of statute the dismissal of an 
officer or employee of the street department may 
be subject to judicial review.*t The statutory 
period within which a discharged employee of the 
street department may institute proceedings to 
review his dismissal runs from the time when he 
received notice of the dismissal.*? 

Automatic reinstatement. The effect of a judg- 
ment of the court, quashing an order of a town 
council, removing members of a board of improve- 
ment and restraining new members from discharg- 
ing their duties, is to restore the old members to 
office.5* 

_ Recovery of compensation in reinstatement pro- 
ceeding. A charter provision that a removed mem- 
ber of the uniformed force in the.street cleaning 
department, who is' successful in a proceeding in- 


75. State v. Sohn, 97 Ind. 101. 
76. Kelley v. Cincinnati, 9 OhS& 
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member of the street cleaning force, 
under Greater New York Charter (L. 
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stituted to review his discharge, shall be entitled 
to be reinstated, and to receive full pay during 
the time of his suspension or removal from office, 
does not authorize the recovery of compensation in 
the reinstatement proceeding itself.8* 
_ [§ 1527] k. De Facto Officers.*° Where a street 
inspector who is wrongfully appointed and quali- 
fied before the expiration of his predecessor’s term 
exercises the office after the expiration of his pre- 
decessor’s term, he is an officer de facto;8* but 
where no such office as ‘‘sewer engineer’’ has ever 
been legally created, an incumbent thereof cannot 
be considered an officer de facto.87 One who is 
in possession of the office of street commissioner, 
under an appointment giving him color of title, is 
street commissioner de facto, and as such entitled 
to possession of the books and papers of the office.*8 
[§ 1528] 6. Water and Light**—a. Creation of 
Offices. A statute providing that the board of wa- 
terworks of a city may appoint a superintendent 
of waterworks and may fill a vacancy at any time 
thereafter occurring in the office creates the office 
of superintendent of waterworks.° <A statute, au- 
thorizing a board of water commissioners to em- 
ploy or appoint from time to time such engineers, 
surveyors, clerks, and other persons to aid them 
in the execution of the statute as they may deem 
necessary or as may be authorized or required by 
law for the city, and to fix their compensation, 
is not limited to such employees as were author- 
ized or required for the city by preéxisting laws.% 
Under a charter provision authorizing the appoint- 
ment of water commissioners when the city shall 
become the owner of any water supply or shall 
decide to construct a system of water supply, the 
city may appoint water commissioners, at a sal- 


during continuance of such judg- 
ment, were not usurpers, but de facto 


CP 611, 7 OhNP 360 (while the super- 
intendent of the street cleaning de- 
partment in Cincinnati must, from 
the nature and necessities of the 
work in his charge, and the large 
number of men under him, have the 
power summarily to suspend em- 
ployees for insubordination or dere- 
liction of duty, such suspension can- 
not be for an indefinite length of 
time, but can only last until reported 
to the board, where the action of the 
superintendent must, by four mem- 
bers, be approved or rejected, and the 
suspension becomes void on their 
failure to act thereon, and where an 
employee of the street cleaning de- 
partment, who was suspended by the 
superintendent, and upon whose sus- 
pension no action was taken by the 
board of city affairs, owing to a 
state of deadloek, for a period of six 
months, had during that time ten- 
dered his services, and stood ready 
and willing to discharge his duties, 
he was entitled to recover compensa- 
tion for such time). 

77, Generally “see supra §§ 1122— 
1126, 1130-11338. 

7g. Dunn vy. Taunton, 200 Mass. 


252, 86 A 313. 


79. Dunn v. Taunton, supra. 

80. Walsh v. Johnston, 18 R. I. 
88, 25 A 849 (construing Pub. Sts. ¢ 
38 § 12, and holding further that § 


35, providing that “any person ag- 
grieved by the judgment or decree 
of a town council may appeal within 
forty days after the entering up of 
such judgment or decree, and not 
thereafter,’ etc, was not intended 
to confer the right to appeal, but 
merely to fix a limitation of time 
within which such right, when it was 
elsewhere specifically given, could be 
exercised). 

81. See statutory provisions. 

[a] Mandamus is not a proper 
remedy to review the dismissal of a 


[1897] ¢ 3878) § 5387, providing that 
on dismissal a member shall have the 
right to sue out a writ of certiorari 
or other proper remedy, for the pur- 
pese of reviewing the action of the 
commissioner. Peo. v. Woodbury, 88 
App. Div. 598, 88 NYS 161 [aff 179 
INSEY, 5255 71a iN a ial 

Restoration to office or employment 
by mandamus generally see Man- 
damus §§ 295-303. 

82. Peo. v. Woodbury, 102 App. 
Div. 333, 92 NYS 444 (under New 
York Charter [L. (1901) p 242 c 466] 
§ 537, providing that no member of 
the uniformed force of the street 
cleaning department shall be removed 
without a hearing, and that the com- 
missioner of street cleaning shall 
have power to punish members of the 
force by dismissal, a record of which 
shall be entered in writing, a dis- 
missal by the commissioner takes 
effect from the time it is communi- 
eated to the employee and not from 
the time the commissioner mentally 
determines upon it; and certiorari 
to review the dismissal sued out 
within four months from the time it 
was communicated to the employee, 
but more than four months after it 
was determined upon by the com- 
missioner, is in time, under Code 
Civ. Proc. § 2125, requiring cer- 
tiorari to be brought within four 
months after the determination be- 
came final). 

83. Inland Constr. Co. v. Rector, 
133 Ark. 277, 202 SW 712, - 

[a] As de facto officers.—A judg- 
ment of the circuit court, quashing an 
order of the town council removing 
members of board of improvement 
and restraining new members from 
discharging their duties, at least sus- 
pended operation of the order of 
council, and prevented the occurrence 
of a vacancy, so that the old members 
of the board, in continuing in office 


officers, with whom plaintiff construc- 
tion company could make a valid 
contract of modification thereof for 
eee eet ds waterworks and 
Sewers. nland Constr. Co. vy. 
pes 277, 202 SW 712. ‘s eo 
84, eo. v. Woodbury, 102 App. 
Biv ae 92 NYS 442. “ ey 
E e facto officers generally se 
Supra §§ 1053, 1054. 7 a 
86. State v. Martin, 46 
479. 
87. Weesner vy. Central Nat. Bank, 
Aeon 668, 80 SW 319. 
rE onover v. Devlin, 24 Barb. 
ant Y.) 587, 5 AbbPr 73, 14 HowPr 


89. Other departments: 
Generally see supra § 1250 et seq; - 

and infra § 1594 et seq. 

Building See supra § 385 et seq. 
Charities and correction see infra § 
A ea et eee 

onduits and subways see inf 

1545 et seq. me 
Education see infra § 1568 et seq. 
Fire see supra § 1445 et seq. 
Health see supra § 465 et seq. 

Market see supra § 512. 
Park see infra § 1559 et seq. 
Police see supra § 1271 et seq. 
Public works see supra § 1256 et 
seq. 
Streets see supra § 1509 et seq. 
Wharves and docks see infra § 1552 
Ze eats t 
upply of water to the public see 
Waters [40 Cyc 791-807]. bs 

90. Burnap v. Norwich Water 
Comrs., 94 Conn. 286, 108 A 802. 

Ol; Eerrickwyv.) loos, 61) eNi@olas 
463, 39 A 656 (in Jersey City it is 
not requisite to the validity of the 
appointment or employment of offi- 
cers, clerks, or other persons by the 
board of street and water commis- 
sioners that there should be a con- 
currence therein of the board of 
finance). 


Conn. 
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ary, where it leases a water plant.°? Where a 
statute authorizes cities to construct, maintain, and 
operate waterworks and provides for the estab- 


lishment of a board of trustees 


works by the common council, no notice of a 
proceeding by the council to establish such board . 
Under a statute 
which authorizes ‘‘any city in which waterworks 
are, or may be situated, or in progress of con- 
struction’’ to establish a board of trustees of water- 
works, a city in which no waterworks are situated 
and which has merely authorized a loan to construct 
them cannot establish a board of trustees of such 


is necessary to give it validity.%* 


works.°* 


[§ 1529] b. Status of Boards or Officers.°° 
terworks are essentially matters of local and mu- 
nicipal concern,®® and a board organized to control 
them and whose functions relate exclusively to 
them, is a municipal,®? and not a state, agency.®§ 
The management of municipal waterworks is not 
A municipal board of 
water commissioners is a representative and agent 
of the city, and not an independent corporation,* 


a governmental function.®® 


92. Higgins v. San Diego, 131 Cal. 
294, 63 P 470 (so holding on the 
ground that the word ‘‘owner’” is used 
in the sense that the city should have 
control of the water supply). 


93. Lafayette v. State, 69 Ind. 218. 

94. State v. Pinto, 7 Oh. St. 355. 

95. See also supra §§ 1250, 1256, 
1272, 1445, 1458, 1515; and infra §§ 
1545, 1552, 1559, 1568, 1586. 

96. State v. Kohnke, 109 La, 838, 
33 S: 793. 

97. La.—State v. Kohnke, supra. 


Mich.—Field v. Manistee Water 
Comrs., 156 Mich. 186, 120 NW 610; 
fee: y. Hurlbut, 24 Mich. 44, 9 AmR 
103. : 

Minn.—American Electric Co. v 
Waseca, 102 Minn. 329, 113 NW 899. 

N. J.—West Jersey, etc., R. Co. v. 
Atlantic City Water Comrs., 86 Ne J. 
L. 634, 92 A 369. 

Pa.—Fey’s App., 68 Pa. Super. 40. 


98. State v. Kohnke, 109 La. 838, 
BRISY Wiee 

99. State v. Lee, 90 Vt. 55, 96 A 
382. 


1. Morton v. Power, 33 Minn. 521, 
24 NW 194; Ft. Edward v. Fish, 156 
N. Y. 363, 50:NE 973; Peéttengill v. 
Yonkers, 116 N. Y. 558, 22 NE 1095, 
15 AmSR 442. 

2. Morton v. Power, 33 Minn, 521, 
24 NW 194 (therefore the provision 
of Sp. L. [1881] ¢c 188, as amended by 
Sp. L. [1888] e¢ 75, authorizing the 
board of water commissioners of the 
city of St. Paul to make contracts 
with reference to the waterworks in 

' its own name, as the representative 
of the city,-does not create a corpora- 
tion, within the inhibition of Const. 
art 10 § 2, against forming corpora- 
tions under special acts). 

3. State v. Kohnke, 109 La. 838, 33 
S 793. 

. 4 Grobbel Vv. Detroit Water 
Comrs., 181 Mich. 364, 149 NW 675. 

5. Dobbs v. Brumby, 150 Ga. 599, 
104 SH 440. 

6. Dobbs v. Brumby, supra; Grob- 


bel vy. Detroit Water Comrs., 181 
Mich. 364, 149 NW 675. 
7. Grobbel Vi. Detroit Water 


Comrs., supra. 

8. Mesmer vy. Los Angeles Bd. of 
Public: Serv. Comrs.;: 23 Cal. Ay 678; 
138 P 935; State v. Gorman, 117 Minn. 
323, 186 NW 402; Pettengill v. Yon- 
kers, 116 N. Y. 558, 22 NE 1095, 16 
AmSR 442. 

9. See case infra this note. 

{a] Supervision by city authori- 
ties.—Under the Manistee City Char- 
ter (Loc. Acts [1882] p 23 No. 48, as 
amended by Loc. Acts [1903] p 442 
No. 422), establishing a board of 
water commissioners, and, by §8§ 2, 


¥or later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number 
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of such water- | its own name;? 


porate.® 


[§§ 1528-1530 


although it is authorized by statute to sue and 
be sued, to have a common seal, and to enter 
into contracts with reference to waterworks in 


but a sewerage and water board, 


which has been given a name and the power to 
contract and to sue, has been held a body cor- 
Such a board is none the less a mere 
agency of the city, or a subsidiary or auxiliary 
commission of the city,® by its having been created 
as a body corporate;* but it. is not a municipal 
corporation:? A board of water commissioners may 
constitute a department of the city® or it may 
not constituté an independent department;® and, 


applying rules elsewhere discussed,'° its members. 


Wa- 


not an officer.1* 


5, 8, 9, 11,,13-17 c 33, of such amend- 
ing act, regulating their relation to 
the city government, and Loc. Acts 
(1882) pp 33, 42 No. 48 ¢ 7, § 3, and 
c 8 § 14, the board of water commis- 
sioners was an agency of the city and 
subject to its general supervision and 
control, and not.an ‘independent de- 
partment, and the city council was 
entitled to examine and audit the 
books of the department at their dis- 
cretion. Field v. Manistee Water 
Comrs., 156 Mich, 186, 120 NW 610. 


10; See supra §§ 972, 973; and 
infra § 1613 et seq. 

11. O’Brien v. Thorogood, 162 
Mass. 598, 39 NE 287; State v. Shan- 


non, 133 Mo. 139, 33 SW 1187. 

[a] Thus, where an act for sup- 
plying a city with water provided 
that the powers therein granted 
should be exercised by such agents 
as the ‘city council’ should direct, 
and a water board was not provided 
for by any subsequent act, but sub- 
sequent ordinances of the city in 
designating its agents used _ the 
phrase ‘‘water board,’ and.a subse- 
quent statute amending the city 
charter recognized the existence of 
the water board but made no provi- 
sion for the election of its members, 
except in a section providing that all 
“officers” not elected by voters should 
be appointed by the mayor, subject to 
confirmation by the board of alder- 
men, members of the water board 
were ‘officers’? within the meaning of 
the latter section, and therefore an 
ordinance providing for their ap- 
pointment in such manner was valid. 
O’Brien v. Thorogood, 162 Mass. 598, 
39 NE 287. 

{[b] Superintendent of waterworks 
who is to hold his ‘‘office’ for one 
year and give bond for the faithful 
performance of his duties is an officer 
of the city, although he is paid as 
are city employees generally, and is 
removable at the will of the board of 
public works. State v. Shannon, 133 
Mo. 139, 33 SW 1137. 

12. Kt. Edward vy. Fish, 156 N. Y. 
363, 50 NE 973; Hutchinson vy. Lima, 
27 Oh. Cir. Ct. 545 [foll State y. Jen- 
nings, 57 Oh. St. 415, 49 NE 404, 63 
AmSR 723); Van Fleet v. Walsh, 122 
Misc. 316, 202 NYS 245; David v. 
Portland Water Committee, 14 Or. 98, 
12 P 174; Kidder v. Wilson, 90 Vt. 
147, 96 A 750. 

[a] A clerk or secretary of the 
board of waterworks trustees or the 
board of public service is a mere em- 
ployee and not a public officer. Lib- 
erty v. Newkirk, 77 Misc. 214, 137 
NYS 494; Hutchinson vy. Lima, 27 Oh, 
Cir, Ct. 545 [foll State v. Jennings, 57 


may!! or may not?” be officers. 
ute authorizes the appointment of a superintend- 
ent of city waterworks, one acting as manager is 


Where the stat- 


[§ 1530] c. Election or Appointment of Officers. 
or Employees'*‘—(1) Boards. Members 
boards having control of the municipal water and 
light departments must be selected in the manner 
provided by law.1®° Where a statute authorizes 


of the 


Oh. St. 415, 49 NE 404, 683 AmSR 723]. 

{b] Superintendent of the water 
system of Barre is not strictly a civil 
officer exercising governmental func- 
tions, but rather he is essentially the 
conductor or manager of a business, 
undertaken by the corporation, by 
virtue of its charter. State v. Lee, 
90) Vt. '55, (96 AL 3820 

13. Goldberg vy. Cedar Rapids, 200. 
Iowa 139, 204 NW 216. ; 

14. Appointment or election of 
officers: 
Generally see supra §§ 982-1015. . 
Departmental officers generally see 

supra § 1252. 

15. See cases infra this section. 

[a] In Iowa the establishment an@ 
control of waterworks for the benefit 
of the inhabitants of a city is a mat- 
ter that pertains to the municipality, 
as distinguished from the state at 
large, and Code § 747, as amended by 
Acts 27th Gen. Assem. ec 23, and Acts 
28th Gen. Assem. c 25, authorizing 
the district court to appoint the 
trustees of waterworks inthe cities 
of the first class, is invalid as taking 
from the cities the right of local self- 
ee aay ee v. Barker, 116 
owa 96, 04, 93 A f 
rota mSR 222, 57 
_Lb] In New York (1) a constitu- 
tional provision that all village offi- 
cers whose election or appointment 
is not provided for by the constitu- 
tion shall be elected by the electors 
of such villages, or by some division 
thereof, or appointed by such au- 
thorities thereof as the legislature 
shall designate for that purpose 
does not make it necessary for vil- 
lage officers to be either elected by 
the people or appointed by those 
elected by the people. Accordingly, 
Where the charter of a village pro- 
vided that the board of trustees 
should elect “some suitable person 
who shall be a.resident and taxpayer 
of such village to the office of presi- 
dent of the village,” a statute, pro- 
viding that the president of the vil- 
lage shall appoint five sewer, water 
and street commissioners, authorizing 
such commissioners to appoint many 
of the other officers of the village, was 
valid. Scott v. Saratoga Springs, 199 
N,}Y. 178, 92: NE 393.)).@) An act 
was declared valid which completely 
remodeled the Croton aqueduct de- 


partment, abolished the office of 
water commissioner, and appointed 
members of a board in its stead. 


Peo. v. Stevens, 51 HowPr 103 

(“The creation of such Baicos nerae 
within the legislative power; and be- 
ing so created since the adoption of. 
the present constitution, the legisla- 
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cities and. incorporated towns to construct, main- 
tain, and-operate waterworks, and provides for the 
establishment of a board of trustees of such water- 
works by the common council, and for their elee- 
tion by the qualified voters of such city or town, 
the establishment of such a board by a city coun- 
cil is not a necessary prerequisite to the election 
of such trustees by the voters of the city,!® nor is 
such an election invalidated by the fact that no 
notice thereof was previously given, or that a large 
number of the electors were ignorant of the exist- 
ence of the law.'7 It has been held that a stat- 
ute creating the board of water commissioners of 
a village and granting them specific powers creates 
a new office within a constitutional provision that 
all officers whose offices shall thereafter be created 
by law shall be elected by the people or appointed 
in such manner as the legislature may direct, and 
is not unconstitutional because it names the per- 
sons who are to constitute the commission.!® Where 
a statute clothed the ‘‘authorities’’ of incorporated 
villages with power to organize themselves into 
boards of waterworks to supply their villages with 
pure and wholesome water, and a subsequent stat- 
ute defined the ‘‘authorities’’ to be the president 
and trustees of villages, and a still later statute 
provided that the term ‘‘authorities’’ should in- 
clude first, the president and trustees of the vil- 
lages with terms of office for the term for which 
they were elected, or, second, the same number of 
commissioners to be elected at a special election 
called by the trustees on the written request of a 
majority of the resident taxpayers, the right of 
the trustees to be a water board, in the absence 
of an election of commissioners upon the request 
of the taxpayers, was only provisional, and if a 
majority of the taxpayers made the request for a 
‘public election the trustees were obliged to call 
the meeting, and the persons elected became the 
board of water commissioners upon filing their offi- 
cial oath.1° Where a city water board was elected 
in the manner prescribed by an ordinance pro- 
viding for a board of five, the fact that the fifth 
member, who was a member of the board of alder- 
men as required thereby, was not entitled to sit 
because the provision authorizing the election of 
an alderman to a place on the water board was 
repealed by a statute did not make the board con- 
sisting of the four remaining members the less a 
legal board.?° 

Filling vacancies.2t_ Where the power of appoint- 
ment to fill vacancies in the membership of a city 
water board, caused by the failure of the council 
to elect members, vested in the board, and, the 
board having failed to exercise it, the council 


ture was not restrained in directing | 464 


how they should be filled; and might 
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(where the court held further 
that a special act of the legislature 
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thereafter elected members who were received and 
recognized by the old members and participated in 
all their proceedings, the titles of the members so 
elected to their offices were merely voidable, and, 
not having been avoided, they were authorized to 
participate in appointments to fill subsequent va- 
cancies caused by the failure of the council to act.” 

On adoption of the commission plan of govern- 
ment, if the powers of the old council and officers 
devolve on the commissioners, they are empowered 
to appoint trustees for municipal waterworks, such 
power being formerly vested in the city couneil.** 

[§ 1531] (2) Other Officers or Employees. Offi- 
cers and employees of the water and light depart- 
ment of a city must be selected in the manner 
provided by law,?4 and a requirement for appoint- 
ment by the mayor and confirmation by the city 
council must be complied with.2® Where a statute 
gives a municipal water board ‘‘sole authority’’ to 
employ and dismiss at pleasure a superintendent, 
the mayor is excluded from casting a vote in the 
selection of a superintendent, notwithstanding a 
subsequent clause in the statute directing that, 
whenever the commissioners shall be equally di- 
vided in determining a question ‘‘touching the 
management of the said works,’’ the casting vote 
shall be given by the mayor.?® A municipal wa- 
ter commissioner upon whom is conferred no au- 
thority to appoint subordinate employees cannot 
make an appointment to fill a vacancy occurring in 
his department.27_ A manager of the commercial 
department of the city light department, who was 
appointed by the commissioner of light and water 
in pursuance of a resolution of the city council, 
and whose appointment was confirmed by them, 
was duly nominated and confirmed.?* Where the 
manager of a municipal lighting plant was originally 
empowered by statute to hire and discharge em- 
ployees, his duties being subject to any municipal 
ordinances established, and a later statute defined 
his duties and placed him under the direction and 
control of the mayor, and the mayor established 
no regulations under which the manager should 
perform his official functions, it was held that the 
power to hire or to discharge employees was in 
the manager, and the mayor could not reémploy 
an engineer discharged by the manager.”® 

[§ 1532] d. Eligibility.°° The pdsition of a mem- 
ber of a municipal board of waterworks is a ‘‘civil 
office’’ within the meaning of a constitutional pro- 
vision that ‘‘no Senator or Representative shall, 
during the term for which he shall have been 
elected, be appointed to any civil office under this 
State, which shall have been created, or the 
emoluments of which shall have been increased, dur- 


not be taken advantage of by incum- 
bents, in view of Rev. St. (1919) § 


even make the appointment itself, as 
it assumed to do in this case’’). 

16. Lafayette v. State, 69 Ind. 218. 

17. Lafayette v. State, supra. 

18. Hequembourg v. Dunkirk, 49 
Hun 550, 2 NYS 447. 

19. Peo. v. Bird, 8 NYS 801 [aff 
129 N. Y. 631 mem, 29 NE 1030 mem] 
(holding also that testimony of the 
village clerk that the names con- 
tained in the petition for the election 
represented a majority of the tax- 
payers of the village as contained in 
the last assessment roll is sufficient 
proof that the petitioners did repre- 
sent a majority of the taxpayers). 

20. Com. v. Wotton, 201 Mass. 81, 
87 NE 202. 

21. See generally supra §§ 1012- 


1014%. “. 
Com. vy. Hoff, 1 Woodw. (Pa.) 


which ratified and confirmed the titles 
to office of acting members of the 
water board was constitutional and 


valid). 
23. Sloan v. Cedar Rapids, 161 
Iowa 307, 142 NW 970. 
24, See cases infra this section. 
25. State v. Brown, (Mo. A.) 274 


SW 965. 

[a] Manner of voting confirma- 
tion.—Under an ordinance requiring 
appointments by the mayor to be con- 
firmed by vote of the majority of 
council by ballot, the appointment 
of a chief engineer and a secretary of 
the water and light department, con- 
firmed by a viva voce vote of the 
council only, was not valid. State v. 
Brown, (Mo. A.) 274 SW 965. 

{[b] Reappointment at extra ses- 
sion.— Where a raise of salary could 


8234, whether or not there existed an 
extraordinary occasion for calling an 
extra session of council for reap- 
pointment of the chief engineer and 
secretary of the water and light de- 
partment, during the absence of the 
mayor from the city, will not be in- 
quired into. State v. Brown, (Mo. 
A.) 274 SW 965. 

aa Com. v. Grant, 2 Woodw. (Pa.) 

27. Percival v. Weir, 52 Nebr. 373, 
72 NW 477. 

28. Rhodes v. Tacoma, 97 Wash. 
341, 166 P 647, 

29. Capron v. Taunton, 196 Mass. 
41, 81 NE 873. 

30. Eligibility of officers: 
Generally see supra §§ 1016-1044. 
Departmental officers generally 

supra § 1252. 


see 
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ing his continuance in office.’’*t The superintend- 
ent of a city waterworks not being strictly a civil 
officer exercising governmental functions®? in the 
absence of any specific provisions as to his qualifi- 
cations, he is not required to be a resident, in- 
habitant, or taxpayer of the city.** 

[§ 1533] e. Qualification.** In a statute providing 
for waterworks for a city, and that certain per- 
sons shall be the ‘‘water committee’’ to purchase 
the plant and issue the bonds, the absence of a 
provision requiring them to take -an official oath 
does not.contravene a constitutional provision that 
““every person elected or appointed to any office 
under the constitution shall, before entering upon 
the duties thereof, take an oath or affirmation to 
support the constitution of the United States and 
of this state, and also an oath of office,’’ as the 
committee are not ‘‘officers under the constitu- 
tion.’ ’?> 

[§ 1534] f. Term of Office.*° An appointment to 
an office in the water and light department must 
be for such term as is prescribed by law.** A 
statute placing the management of municipal water- 
works in the hands of a water commissioner, whose 
term of office is fixed at ten years, does not contra- 
vene a constitutional provision that ‘‘the legisla- 
tive assembly shall not create any office, the term 
of which should be longer than four years,’’ as 
the commissioners are not officers but agents of the 
corporation.*® Under an ordinance providing for 
the annual appointment of a gas inspector by the 


city council, an appointment to such office, ‘‘sub- 


ject to the further orders of this council’’ is 
invalid, since such appointment is in effect an ap- 
pointment during the pleasure of the common coun- 
cil.2° A municipal ordinance, providing that one 
of the officers of the water board shall be a clerk, 
chosen by the board, who shall hold office dur- 
ing its pleasure, adopted before the enactment 
of civil service laws, empowers the board to fix 
the term of office of the clerk for the year, during 
which time, under the statute, there would be no 
change in the membership of the board, and as 
to a clerk who has held office for a long time under 
annual appointments the ordinance must be con- 
strued as expressly authorizing the appointment 
for fixed terms, not exceeding a year, as the board 
might prescribe.” Where the beginning and dura- 
tion of the term of office of a superintendent of 
lighting are prescribed by law, the appointment of 
a former incumbent during the period of his hold- 
ing over is valid only for the unexpired portion of 
the term.*4 Officers in the water and light de- 
partment entitled to hold over until the appoint- 
ment and qualification of their successor do not 
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relinquish their rights by accepting invalid re- 
appointments.‘ 
[§ 1535] g. Civil Service Laws and Rules.*3 
Where the electors of a city are empowered to 
amend the city charter, and the city is empowered, 
through its regularly constituted authorities, to 
make all laws relating to its municipal concerns, 
a bill duly adopted by the electors of a city, and 
providing for a civil service system for the officers 
and employees of the city, applies to a water 
board and its employees, although the board was 
established by statute as a distinct corporate body, 
it being but an agency of the city in carrying 
on municipal affairs.t A lamp inspector, whose 
duties are to keep a record of the number and 
location of all the street lamps in the city, the 
number unlighted every night, and the reason there- 
for, to investigate all complaints relating to such 
lamps, and make report to the council, is a ¢sub- 
ordinate officer or assistant,’’ required to be ex- 
amined for appointment under the civil service rules 
of New York.*® It is not a promotion, within a 
constitutional requirement that, so far as prac- 
ticable, all promotions in the civil service shall 
be made by examination, for one to have been 
raised from second assistant electrical engineer to 
chief engineer, with a slight increase in compensa- 
tion wheré both positions, under civil service rules, 
classify under the same group and same grade.*® 
Restoration after World War service. By force 
of statute it has been held that an assistant engi- 
neer in the department of water supply, whose 
position was in the civil service, and who left his 
position to enter the military service during the 
World War, after his discharge from the army, 
was entitled to be restored to his former posi- 
tion where it was not abolished, notwithstanding a 


shift in the positions in the departments during 


his absence.*? 

[§ 1536] h. Compensation.*® Under a statute in 
reference to supplying a city with water, provid- 
ing for the appointment of three commissioners, 
who, ‘‘for the first year after the commencement 
of the construction of waterworks, as hereinafter 
prescribed, shall each receive such salary as the 
common council shall fix,’? and empowering them 
to adopt and report any feasible plan for the 
works, ‘‘embracing the purchase of any water- 
works,’’ the commissioners are entitled to com- 
pensation for the adoption and the recommenda- 
tion to the council of a plan for purchasing works, 
and for their control and management of the works 
after the purchase.*® A city is authorized to raise 
and appropriate money to reimburse to its board 
of water commissioners expenses of their de- 


31. State v. Vallé, 41 Mo. 29. SW 965. and the protection of the public 
32. See supra § 1530. 43. Civil service generally see/|lamps does not authorize the employ- 
33. State v. Lee, 90 Vt. 55, 96 A|supra §§ 979, 983-991, 1039-1043, | ment for such purpose of a person 

382. 1127-1134. who has not passed a civil service 
34. Generally see supra § 1052 et 44, Grobbel Detroit Water | examination in a position for which 


35. David v. Portland Water Com- 45. 
mittee, 14 Or. 98,12 P 174. 394, 

36. Term of office generally see 
supra §§ 1056-1070. 


Peck v. 


Comrs., 181 Mich. 364, 149 NW 675. 
Belknap, 
29 (NE 977) [rev, 55) Eiun mots 
NYS 265] (therefore a resolution of 
the city council, authorizing the .ap- 


an examination is required by the 
Civil Service Law and the municipal 
regulations approved by the civil serv- 
ice commission, although the com- 
pensation is not extravagant. Peck 


130 N.Y. 


es 
a) sae 


1536 


Vacation of office see supra § 1073 
note 8 [e]. 

37. See cases infra this section. 

38. David v. Portland Water Com- 
mittee, 14 Or. 98,12 P 174. 

39. King v. Buffalo, 10 NYS 564. 

40. Robertson v. Coughlin, 196 
Mass. 539, 82 NE 678, 13 AnnCas 804. 

41. State v. Carroll, 133 Wash. 549, 


234 P 22. 
42. State v. Brown, (Mo. A.) 274 


pointment or the hiring as such in- 
spector of one who has not passed 
the examination required by law, is 
illegal, and the city will be restrained 
at the suit of a taxpayer from enter- 
ing into a contract with him, or 
paying the salary agreed). 

[a] Power under charter.—A city 
charter provision empowering the 
common council to provide for and 
regulate the lighting of the streets 


v. Belknap, 130 N. Y. 394, 29 NE 977. 

46. Matter of Murray, 88 Misc. 
625, 151 NYS 419. 

47. Peo. v. Hayes, 115 Misc. 378, 
190 NYS 380 [aff 199 App. Div. 930 
mem, 191 NYS 946 mem]. 

48. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

49. Schermerhorn v. Schenectady, 
50 Hun 331, 3 NYS 435 [aff 121 N. 
Y,.651 mem, 24 NE 1091 mem]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fense in an investigation of their official conduct, 
made by order of the city government, by a com- 
mittee of that body, on charges which proved to be 
‘groundless.°° 

No provision made for compensation. Where it 
is apparent, from an examination of the various 
provisions of a village charter, that the omission 
to provide for compensation to members of the 
board of water commissioners was intentional, a 
member of the board has no right of action against 
the village for his serviees as a member, or for 
extra services rendered in the same line of duty.®? 

Increasing amount.®? A prohibition in the state 
constitution and the charter of a city against the 
increasing of an officer’s salary during his term 
applies to the assessor and collector of water rates, 
and to the time during which he holds over after 
the expiration of his term.°* 

After resignation. Where the superintendent 
of a city waterworks voluntarily surrendered his 
office on its abolition before the expiration of his 
term, he was not entitled to recover the unearned 
salary of the office.** 

Acceptance of less. The incumbent of an office 
in the light department of a city, whose salary is 
fixed by law, is not bound by an agreement made 
at the time of his appointment to accept less than 
the legal salary;°> nor where the pay is fixed by 
law is the one rendering the service estopped from 
recovering the difference between what he actually 
received and the legal compensation by having re- 
ceipted in full for his salary.*° 

[§ 1537] i. Powers and Duties**—(1) Board, 
Commissioner, or Director. The powers of the 
board, commissioner, or director having contro] of 
the water®® and light department®® are such as are 
defined by law. Where a statute providing for the 
government of a city is not explicit in indicating 
which department of the city shall have charge of 
the electric lighting of the city, the duty of lght- 
ing the city will not be transferred to the depart- 
ment of public works from the department of pub- 
lic safety, in the absence of fraud and proof of 
any injury to be apprehended, when a bureau of 
the latter department has acted exclusively of the 
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department of public works, and for several years 
continuously the annual ordinances by the councils 
of appropriation of funds to the maintenance of 
the lighting of the city by electricity have been 
directed to the department of public safety.°° A 
city charter declaring that, except as otherwise pro- 
vided, all the powers previously vested in the 
trustees of the waterworks shall be vested in the 
director of public improvements, and all laws per- 
taining to those improvements shall apply to the 
department of public improvements, and be en- 
forced by the director thereof, imbues him with all 
the powers previously exercised by the waterworks 
trustees, in addition to the powers which the char- 
ter expressly confers upon him.** 

Approval or testing of meters, rates, rents, etc. 
A charter provision that ‘‘the commissioner of wa- 
ter supply is authorized in his discretion to cause 
water-meters, the pattern and price of which shall 
be approved by the board of aldermen, to be placed 
in all stores,’’ ete., contemplates the approval of a 
particular style or pattern of meter to be sold at 
a particular price, and a resolution of the board 
of aldermen, to be a compliance with this pro- 
vision, must identify the particular pattern ap- 
proved and the price at which it is to be sold.*? 
While, under the Greater New York Charter and 
the rules of the department of water supply, gas, 
and electricity, it is as a general rule the duty 
of the commissioner on request to test a meter, 
the pattern and price of which has been approved 
by the board of aldermen, he cannot be compelled 
by mandamus to go on making individual tests of 
a certain kind of meter approved by the board, 
after he has given one of them a thorough test and 
found it to be defective, his objection to it being 
directed to the principle on which it is eon- 
structed.®® By force of statute the board of water 
commissioners of a village may be, and sometimes 
is, empowered to fix water rates and collect water 
rents.°4 Municipal gas trustees have been held 
to be without power to enter into a special contract 
fixing the price at which city gas will be furnished.® 

Contracts generally.°° Where water commission- 
ers have no existence as a corporate body, valid 


50. Lawrence v. McAlvin, 109 810]. on the chief inspector’s approval of 
Mass. 311. 58. Ark.—Puryear v. «-Jonesboro,|an inspector’s report of the need 
51. Perry v. Cheboygan, 55 Mich.| 110 Ark. 562, 163 SW 504. therefor, pursuant to a practice long 
250, 21 NW 333. Cal.—Mesmer yv. Los Angeles Pub-| in force, in view of the great num- 
52. See generally supra § 1164 et] lic Serv. Comrs., 28 Cal. A. 578, 138] ber of certificates of inspection 
seq. P''935. issued annually, is not void as in- 
53. State v. Smith, 87 Mo. 158. Conn.—Burnap v. Norwich Water] volving an illegal delegation of the 


54. Hanson v. Rome, 7 Ga. A. 209, 
66 SE 552. 

55. Rhodes vy. 
341, 166 P 647. 

56. Smith v. New York, 4 NYLeg 


Comrs., 


Tacoma, 97 Wash. |} 323, 136 NW 402. 


94 Conn. 286, 108 A 802. 
Minn.—State v. Gorman, 117 Minn.| U. S. 


N. J.—West Jersey, etc., 
Atlantic City Water Comrs., 


commissioner’s discretionary powers. 
Trust Co.'v, Blake “234 Ney 


273, 137 NE 327. 
RAY COmvs 59. Puryear v. Jonesboro, 110 Ark. 
86 N. J.| 562, 163 SW 504; State v. Gorman, 


Obs 423; Rhodes v. Tacoma, 97 Wash. 
341, 166 P 647. 

[al Pay reduced without author- 
ity —A lamplighter whose pay was 
reduced by the superintendent with- 
out the authority of the common 
council has been held to be entitled 
to recover the full amount allowed 
by the ordinance of the common 
council, notwithstanding he has re- 
ceived the reduced amount and has 
receipts for it in full. Smith v. New 
York, 4 NYLegObs 423. 

57. Cross references: 

Municipal contracts: 
Generally sée infra XV in 44 Loan 
For improvements see infra XVII 
in 44°C. J. 
Powers, duties, and liabilities of offi- 
cers: 
Generally see supra §§ 1186-1212. 
Departmental officers generally see 
supra § 1254. 
Public and municipal water supvly 

generally see Waters [40 Cyc 764— 


I 634, 927 A 369. 

N. Y.—Ft. Edward v. Fish, 156 N. 
YRS 632509 INE O35. News Moree vy. 
Jamaica Water Supply Co., 181 App. 


Div. 49, 167 NYS 763 faff 226 N. Y. 
572 mem, 123 NE 859 mem]; Peo. v. 
Monroe, 84 App. Div. 241, 82 NYS 


603 [aff 39 Mise: 369, 79 NYS 956]; 
Liberty v. Newkirk, 77 Misc. 214, 137 
NYS 494. 

Oh.—Fergus v. Columbus, 8 OhS& 
CP 290, 6 OHNP 82. 

Pa.—Fey’s App., 68 Pa. Super. 40; 
Graeff v. Felix, 24 Pa. Co. 657. 

Ont.—McDougall v. Windsor Water 
Comrs., 27 Ont. A. 566; Re Berlin, 6 
OntWN 423. 

[a] Use of rubber ‘stamp to sign 
orders as delegation of power.—An 
order signed in the name of the 
commissioner of water supply, gas, 
and electricity, by the chief clerk, 
through the use of a rubber stamp, 
directing the repair of defective elec- 
trical equipment in a hotel building 


117 Minn. 328, 136 NW 402; McIntyre 


Vv. Philadelphia, 9° Pa. Dist. 714, 24 
Pan Co: 439; 

60. McIntyre Vv. Philadelphia, 
supra. i 

61. Fergus v. Columbus, 8 OhS& 


CP 290, 6 OhNP 82 

62. Peo. v. Monroe, 84 App. Div. 
241, 82 NYS 603 [aff 39 Misc. 369, 79 
NYS 956] (therefore a resolution of 
the board:of aldermen reciting that 
“the pattern and price of water 
meters manufactured by the Stand- 
ard Water Meter Company of this 
city, is hereby approved for use in 
the city of New York,” is not a suffi- 
cient approval of such meters). 

63. Peo. v. Monroe, supra. 

64. Liberty v. Newkirk, 77 Misc. 
214,137 NYS 494. 

65. Bellaire Goblet Co. v. Findlay, 
BO Cir sty 4185 43 40h. Cirsebec: 
205. 

66. Contracts by municipal officers 
generally see infra XV in 44 C. J. 
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contracts by them on behalf of the city are the 
original contracts of the city, and not of the com- 
missioners, although they sign their own names.* 

| Incidental expenses; meals. Water commission- 
ers who have general control of the water depart- 
ment and who receive no compensation have implied 
power to supply themselves with meals at the ex- 
pense of the city during the performance of their 
duties in making an annual inspection of the water 
system.°® 


Settlement of claims.- Where a-city charter pro- ' 


vides for the organization of a water and light 
commission and for the election of a president, 
who is required to draw warrants payable out of 
the funds under control of the commission, he has 
no authority as a general agent to settle claims 
against the city or the commission.®® 
Employment of counsel and suits. The water 
board of a city may have power to employ special 
counsel, and need not rely upon the city attor- 
“ney,?° but the contrary has been held of a light, 
water, power, and building commission which has 
been given no power to sue or be sued.”! The 
water and light. board of a city may’? or may not? 
sue and be sued on its contracts depending on the 
powers conferred on it.4 : 
Establishment of offices. Where no statute con- 
fers the authority, a commission of waterworks 
has no authority to rent and equip offices even 
if necessary to the proper discharge of its duty.” 
But a public service commission having independ- 
ent functions and vested with control over the 
water department of a city has power to purchase 
ground and erect an administrative building for the 
uses of the department.’® : 
Limitation of expenditures. Where the commis- 
sioners of waterworks of a city were authorized 
to collect the revenue, turning over to the city 
any surplus over the expenditure for mainte- 
nance and to initiate works for improving the sys- 
G7. West: Jersey, *etc!, Ra> Co. v. 
Atlantic City Water Comrs., 86 N. J. 
L. 634, 92 A 369. 76. 
[a] Acts as those of city or of 


members.—The acts of the members| P 
of the board of water commissioners 


935. 
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the borough council alone has au- 
thority to provide for them’’). 

Mesmer y. Los Angeles Pub- 
lic Serv. Comrs., 23 Cal. A. 


Mee Tees y 
ah 
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tem, but the assent of the ratepayers was required 
to be obtained where more than a specified amount 
was to be expended in any one year, and the com- 
missioners wished to make certain improvements, | 
but finding that the cost would be more than double 
the amount which might be expended in a year 
without the assent of the ratepayers, they decided 
to carry out at the time only half of the pro- 
posed scheme, requiring the amount which they 
might expend without the consent of the ratepayers, 
it was held that as the commissioners had in good 
faith divided the work there was no illegal evasion 
of the statutory restrictions, and the contract for 
the work was not invalid as contravening the stat- 
ute in this particular.77 Where there is a statu- 
tory limit to the amount which may be expended 
on the waterworks system by a city, a contract of 
the water commissioners calling for an expenditure 
which will bring the total expenditure beyond such 
limit is ultra vires and not binding.’® 

Acquisition of land for water supply. The water 
commissioner of the city of New York has no au- 
thority to purchase land for the purpose of adding 
to the water supply of the city without the ap- 
proval of the board of aldermen,’® or until com- 
pliance with all the formalities required by the 
charter.®° 

Creating estoppel against city.2! Where the board 
of waterworks trustees is a creature of the city 
council and its powers are limited by statute, no 
act done upon the part of such trustees can create 
an estoppel against the city, especially an estoppel 
as to any claim that it may make as to the title 
to real estate. 

[§ 1538] (2) Manager, Superintendent, and the 
Like. Persons dealing with the manager or super- 
intendent of a municipal waterworks or lighting 
plant are bound :to take notice of the limitations 
of his authority. But where a city owning an 
electric light plant in charge of trustees employed 
sap Queens County Water Co. y. 
Nene oun Charen the Seelee ca 


missioner has no authority to pur- 
chase land generally, but only such 


578, 138 


of Atlantic City are the acts of the 
city or of the individual members of 
the commission, depending on 
whether or not they are done in the 
exercise of lawful authority to bind 
the city. West Jersey, etc., R. Co. 
v. Atlantic City Water Comrs., 86 N. 
J. L. 634, 92 A 369. 


68. Behm y. Reading, 21 Pa. Co. 
545. 
69. Austin v. Forbis, (Tex.) 89 


Sw 405 [rev (Civ. A.) 86 SW 29]. 

70. Freeman v. Brooks, 29 Misc. 
T2962 SN VS. G6: 

Ti. State v, 117 Minn. 
323, 1386 NW 402. 

[a] Attorney to assist in enforc- 
ing private claim against city.—The 
water, light, power, and _ building 
commission of East Grand Forks, 
having audited and ordered paid a 
claim against the city, was under no 
obligation to assist a private person 
to enforce the claim or to employ an 
attorney therefor, even if an emer- 
gency might give it power to employ 
an attorney. State v. Gorman, 117 
Minn, 323, 136 NW 402. 

‘72, American Electric Co. v. Wa- 
seca, 102 Minn. 329, 118 NW 899. 

73. West Jersey, etc.,. R.,,Co.. Vv. 
Atlantie City Water Comrs., 86 N. J. 
L. 634, 92 A 369. 

74 See statutory, 
municipal provisions. 

75. Fey’s App., 68 Pa. Super. 40 
(“If such expenditures are required, 


Gorman, 


charter, and 


77. McDougall vy. Windsor Water 
Comrs., 27 Ont. A. 566, 

78. McDougall v. Windsor Water 
Comrs., supra. , 

79. Queens County Water Co. v. 
Monroe, 83 App. Div. 105, 82 NYS 610 
(the only authority for the purchase 
of property for the purpose of in- 
creasing the water supply of the 
city of New York, whether in the 
borough of Brooklyn or in the Bronx, 
must be found in the provisions of 
the Greater New York Charter deal- 
ing with this general subject, and 
not in the devolved powers; assum- 
ing that the water department of 
Brooklyn had the power, without the 
concurrence or approval of the com- 
mon council, to purchase real estate 
for the purpose of increasing the 
water supply, such unlimited power 
did not devolve on the water com- 
missioner of the city of New York; 
and, even if the purchase of prop- 
erty to extend the water system of 
Brooklyn was not controlled by the 
general scheme provided in the 
Greater New York Charter, all the 
powers of the common council of 
Brooklyn, including its power to con- 
sent to the purchase of property for 
the extension of the system, were 
devolved on the board of aldermen 
of New York, and the commissioner 
of water supply of New York would 
have no authority to purchase prop- 
erty at private sale for such purpose 
without the approval of the board). 


real estate as has been determined 
to be mecessary, and until maps 
have been prepared and approved, 
with all the formalities provided by 
§§ 486, 488, and 489 of the charter, 
he has no authority to purchase real 
estate at all). See also infra § 2094, 
81. See generally Estoppel § 192, 
82. Dayton vy. Cooper Hydraulic 
Co., 10 OhS&CP 192. 7 OhNP 495, 
83. Rockhill Iron, 


: Goldberg v. 
poder Rapids, 200 Iowa 139, 204 NW 

[a] In the absence of authority 
to deal with the public in behalf of 
the municipality, the superintendent 
of a municipal electric lighting plant 
has no implied power to accept for 
it a shipment of electric apparatus 
not consigned to him or the munici- 


pality. Southern Express Co. vy, B. 
ee ects Co.,, 126 -Gaw 472,- 55 SE 


[b] Estoppel.—Prior purchases of 
secondhand cast-iron pipe and scrap 
iron from the manager of municipal 
waterworks were insufficient to estop 
the city from denying the manager’s 
authority to make a sale of the par- 
ticular pipe, in the absence of show- 
ing that it had received proceeds or 
rasified alleged prior sales. Gold- 
berg v. Cedar Rapids, 200 Iowa 139. 
204 NW 216. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ell " 
~ §§ 1588-1540] 


a superintendent without special instructions con- 
cerning construction and the maintenance of wires, 
he had authority in making changes in the system 
of wires to adopt and carry out any scheme of 
detail reasonably caleulated to accomplish the pur- 
pose.“ Where the superintendent and engineer con- 
tracted, in the name of the board of water com- 
missioners of a city, to put in a water pipe on 
private premises, and put it in accordingly, and 
the board refused to confirm such contract, such 
refusal did not take from ‘the owner of the premises 
the right to the pipe, but amounted to an elec- 
tion on the part of the board to look to the super- 
intendent for payment, and the latter could sue 
and recover on the contract in his own name.*® 

Cutting off supply. A city electrician may cut 
off the supply of current to a consumer until valid 
regulations as to wiring are complied with.*¢ 

§ 1539] j. Liabilities.*7 A board of commis- 
sloners intrusted with the management and control 
of waterworks owned by a city are public officers, 
and are not lable as a body corporate in an action 
for negligence.8® The fact that a register of water 
rents has given to the city a bond for the per- 
formance of his duties does not prevent the city 
from proceeding in equity against him for failure 
to pay in, as required by ordinance, all moneys 
received by him for water rents.8® -Where by city 
ordinances it was made the duty of the city reg- 
istrar to deliver to the superintendent of the water- 
works blank water licenses from time to time, 
as required, taking duplicate receipts therefor, one 
of which was to be filed with the city auditor, 
who was to charge the superintendent with the 
amount thereof, and the superintendent was to 
issue the licenses and pay the money received 
therefor, weekly, into the city treasury, and he 
was also required to report quarterly, under oath, 
the amount so received and paid by him, and 
exhibit to the auditor the unissued licenses in his 
hands, but no such receipts were taken, and no 
quarterly report or settlement made, the superin- 
tendent was prima facie liable for the whole amount 


84. Central Union Tel. Co. v. Con- 
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of the licenses delivered to him.®° 

Liability on bond.®! Where a city council elected 
a superintendent of waterworks, there being no 
law or ordinance specifying his duties or requir- 
ing him to give bond, but he gave bond, with 
sureties, for the discharge of his duties as super- 
intendent and the payment of all money that might 
come into his hands, and subsequently an ordinance 
was passed defining his duties, one of which was 
collecting water rents, the sureties were not liable 
for his failure to pay over such rents.®? 

[§ 1540] k. Removal®?—(1) Members of Boards. 
The common council of a city has usually power to 
entertain and inquire into charges of malfeasance 
in office preferred against trustees of the city water- 
works or members of the board of waterworks and 
to remove any or all of these officers for good cause 
shown.®* But a eity council cannot at will with- 
out a hearing remove members of a water, light, 
power, and building commission created under au- 
thority of the statute and whose members have 
fixed terms.°> Where the power is conferred on 
the mayor and council, it cannot be exercised by 
the council alone.°® The authority exercised under 
such provisions is judicial®’ or quasi-judicial,®® and 
accused are entitled to a reasonable time to prepare 
their defense. 

Procedure.t The charges need not have the for- 
mality and completeness required in court proceed- 
ings, but they must be such as fairly to inform 
the officers of the accusations upon which they are 
to be tried.2 While legal rules regarding evidence 
are not strictly applicable in proceedings of this 
nature, fundamental requirements are not to be dis- 
regarded.* Certiorari is the proper remedy to re- 
view the regularity and legality of the removal 
proceedings.* 

Effect of judgment quashing order of removal. 
The effect of a judgment of the cireuit court, 
quashing an order of a town council removing mem- 
bers of a board of improvement and restraining 
new members from discharging their duties, is to 
restore the old members to office.® 


showing the instances. 


neaut, 167 Fed. 274, 93 CCA 196. 


bees Hale. v. Houghton, 8 Mich. j; 
06, 
86. Bissett v. Beausejour, 31 Man. 


tke 63 DomLR 355, [1922] WestWkly 


“3. Liabilities of officer generally 
see supra § 1198 et seq. 

88. Gross v. Portsmouth Water 
Comrs., 68 N. H. 389, 44 A 529. 

89. Philadelphia v. Keyser, 10 
Phila, (Pa.) 50. 


20. St. Louis v. Foster, 24 Mo. 
141, 
91. Liability on bond generally 


see supra §§ 1221-1241. 

92. Lafayette. v. James, 92 Ind. 
240, 245, 47 AmR 140 (where it was 
said: ‘Tt is quite clear, that, under 
his employment as such superintend- 
ent, it was not his right or duty to 
act as the fiscal agent of the city in 
the collection of water rents, and 
that the undertaking in the bond did 
not enlarge his duties, nor extend 
the liability of the sureties, beyond 
the duties of the employment’). 

93. Removal of officers generally 
see supra §§ 1079-1137. 

94. Muhler’ v. Hedekin, 119 Ind. 
481, 20 NE 700; Cohn vy. New Bruns- 
wick, TER ING ie ies 128, 62 A 285; 
Rutter v. Burke, 89 Vt. 14, 93 A 842. 

{a] Grounds for removal.—(1) 
The practice of giving rebates not 
justified by the ordinances is legal 
cause for removal of water commis- 
sioners. Rutter v. Burke, 89 Vt. 14, 
93 A 842. (2) Under a statute giving 


from office members of a municipal 
board of waterworks for any unlaw- 
ful act committed by them while 
holding office, the council may re- 
move members of the board who fail 
to pay over moneys received by 
them to the city treasurer as re- 
quired by statute, and it was no 
excuse for members of the board 
that they did not know, of the pas- 
sage of the law whose provisions 
they, violated. Cohn v. New Bruns- 
wick, 73 N. J. LU. 128, 62 A 285. 

[b] Enjoining removal -—It is not 
within the jurisdiction of a court of 
equity to enjoin the common council 
of a city from proceeding to hear and 
investigate charges preferred against 
waterworks trustees and their re- 
moval from their office. Muhler v. 
Hedekin, 119 Ind. 481, 20 NE 700. 

95. State v. Bergeron, 156 Minn. 
276, 194 NW 624. 

96. Charles v. Hoboken, 27 N. J. 
L. 203. 

97. Charles v, Hoboken, supra; 
Rutter v. Burke, 89 Vt. 14, 93 A 842. 

98. Rutter y. Burke, supra. 

99. Rutter v. Burke, supra. 

1. For removal of officers gener- 
ally see supra § 1097 et seq. 

a Rutterive. Burke Soivt: 14,93 
A. 842. See also supra § 1105 et seq. 

{a] Charge held sufficient.—In a 
removal proceeding against water 
commissioners, charges of a _ prac- 
tice in conflict with the ordinances 
and shown by the department rec- 
ords is sufficiently definite without 


Rutter v. 
Burke, 89 Vt. 14, 98 A 842, 

8. Rutter v. Burke, supra. 

[a] Statements from official rec- 
ords as evidence.—(1) In a proceed- 
ing to remove water commissioners, 
pages of items as to rebates gathered 
from, books of the department, certi- 
fied as correct, need not be verified 
by the accountant’s oath, the books 
being accessible and in custody of 
accused and open to inspection. Rut- 
ter ivi Burke, 89) Vit an SieeAn sale 
(2) In a proceeding to remove water 
commissioners, the council could, in 
its discretion, receive a statement of 
unauthorized rebates taken from the 
department books on an accountant’s 
eertificate of its correctness. Rutter 
v. Burke, supra, 

[b]. Bight to introduce explana- 
tory evidence.—It being in the coun- 
cil’s discretion to remove water com- 
missioners for giving rebates, they 
would be entitled to introduce evi- 
dence explaining the practice, from 
which it might be concluded the in- 
terests of the city did not require 
removal. Rutter v. Burke, 89 Vt. 14, 
93 A 842, 

4 Rutter v. Burke, supra. And 
see supra § 1122; and Certiorari § 45. 

5.> Inland? (Constr. Coola,  eeton 
133 Ark. 277, 202 SW 712 (old mem- 
bers of the board, in continuing in 
office after such judgment were not 
usurpers, but “de facto officers’ with 
power to act in relation to contracts 
for the construction of waterworks 
and sewers). 
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[§ 1541] (2) Other Officers and Employees—(a) 
In General. A municipal water commissioner upon 
whom is conferred no power of removal cannot re- 
move an employee, although he has control of the 
waterworks system and employees are required to 
obey his orders.6 A mayor having the power to 
suspend city officers and employees appointed by 
him, or by the board of mayor and aldermen, the 
board of common council, or the city council, has 
no power to suspend a superintendent of water- 
works appointed by the board of water commis- 
sioners.’?. The person in charge of a branch office 
of the bureau for the collection of revenue from 
the sale and use of water is not the ‘‘head of a 
bureau,’’ within a charter provision that no head 
of a bureau shall be removed until he has been 
allowed an opportunity of making an explanation.® 

For cause;® grounds.1° <A requirement protect- 
ing employees of the water department from re- 
moval except for cause after a hearing must be 
observed.t! Notwithstanding a prohibition against 
the removal of an officer or employee of the water 
department except for cause, he may be removed 
by reason of a reduction of the force made in 
good faith for economical reasons,’? or by reason 
of an abolition of the office under similar circum- 
stances.'3 

[§ 1542] (b) Removal at Pleasure.1* By express 
provisions in the municipal charter a superintend- 
ent of waterworks may be, and sometimes is, re- 
movable at pleasure.1° Where a city charter vests 
the appointment and removal of superintendents 
of the bureau of water in the board of public 

6 Percival v. Weir, 52 Nebr. 373, 


72 NW 477. 
7. Floyd v. Verrette, 79 N. H. 316, 


108 A 693. 
8 Peo. v. Oakley, 93 App. Div. 


eation to, his 
was not 


his removal. 
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immediate superior, 
insubordination warranting 
Griffin v. Thompson, 
202 N. Y. 104, 95 NE 7. 
sistant engineer’s statement to an 


sane 


works and the duration of the term of such officer 


is not declared by law, such officer holds office 


at the pleasure of the appointing board and can 
be removed by them at any time without notice.'® 
Where the board of trustees of waterworks in fix- 


ing the term of officers appointed by it has made 


such term dependent upon the condition, which it 
has statutory authority to attach, that the incum- 
bent may be removed at any time at the pleasure 
of the board, an incumbent may be removed by 
the board at any time without any reason being 
assigned.17 A foreman of repairs in the bureau 
of the chief engineer in the department of the 
water supply of the city of New York is not within 
any of the statutory or charter provisions against 
summary removal but may be removed by the com- 
missioner of water supply at pleasure without a 
hearing.“ Where the ordinance of a city pro- 
vided for a water registrar to be elected by the 
water board and ‘‘hold office during the pleasure 
of the board,’’ and give bond for the faithful per- 
formance of his duties, and subsequently the city 
made a general revision of its ordinances, re- 
enacting the provisions of the old ordinance as to 
the water board without any material change, and 
provided that the repeal of former ordinances 
should not affect the tenure of office of any per- 
son holding office at the time the revision took 
effect, the office of water registrar was not vacated 
by the revision.?® 

[§ 1543] 1. Forfeiture of Office. Under a charter 
provision prohibiting any salaried officer of the city 
from holding any other public office during his 


by its charter to remove the super- 
visor of the city waterworks at will 
does not violate Const. art 13 § 2, 
providing that the legislature may 
provide for the removal of inferior 


(2) An as- 


535, 87 NYS 856 [app dism 179 N. Y. 
513 mem, 71 NE 1136 mem]. 
9. See generally supra § 1083. 


ae See generally supra §§ 1084— 
5. 

11. Burnap v. Norwich Water 
Comrs., 94 Conn. 286, 108 A 802; 


Griffin v. Thompson, 202 N. Y. 104, 
95 NE 7, 

[a] Officers protected.—(1) There 
is nothing in the duties or functions 
of a water registrar in the borough 
of Brooklyn which makes his posi- 
tion strictly confidential as to the 
commissioner of water supply or the 
deputy commissioner for that bor- 
ough so as to bring’ him within the 
exception of a statute prohibiting the 
removal of a veteran without cause 
Shown and a hearing had except in 
the case of one holding “a strictly 
confidential position.” Peo. v. Dalton, 
158 Ne We 204552) SNL hose eos y,. 
Dalton, 41 App. Diy. 458, 58 NYS 929 
{aff 160 N. Y. 686 mem, 55 NE 1099 
mem]. (2) Under Lockport City 
Charter (L. [1911] c¢ 870) § 376, pro- 
viding that the repeal of any act by 
the charter shall not impair or abro- 
gate any right accrued, or acquired 
under the repealed act, the repeal by 
§ 375 of the provisions of the Civ. 
Serv. L. (Consol. L. c 7), relative to 
the removal from office of former 
volunteer firemen, and the enactment 
by § 202 of the charter that em- 
ployees of the water board shall hold 
their positions at the pleasure of 
the board, do not affect relator’s 
rights to a hearing before removal, 
where his position was given him 
prior to the granting of the city 
charter. Matter of Murray, 88 Misc. 
625, 151 NYS 419. 

{[b] Grounds.—(1) An _ assistant 
city engineer’s direction in good faith 
to his men to do proper work, with- 
out express authority from, or notifi- 


outsider in an ordinary conversation 
that he had not signed a certain 
pay roll, whereas he had signed it, 
did not authorize his removal, no 
injury to the city being shown. 
Griffin v. Thompson, supra, 

{c] Abolition of the office of a 
superintendent of waterworks by the 
board of water commissioners is an 
unlawful removal where the ocffice 
was created by statute, and its in- 
cumbent was entitled to hold office 
until removed for cause. Burnap v. 
Norwich Water Comrs., 94 Conn. 286, 
108 A 802. 

{d] In Pennsylvania St. (1920) § 
3108, providing for the removal of 
firemen and policemen only after a 
hearing, cannot be invoked by the 
chief engineer of a pumping station, 
although he may be in the classified 
service. Com. v. Philadelphia, 273 
Pa. 332, 117 A 180. 3 

12. Griffin v. Williams, 168 App. 
Div. 63, 153 NYS 926 [app dism 216 
N. Y. 651 mem, 110 NE 1042 mem]. 

13. Sec case infra this note. 

[a] Thus, where a veteran was 
removed from the position of land 
clerk for the reason merely that such 
position was abolished on economical 
grounds, and its duties attached to 
an existing office, which was filled by 
a person not a veteran, such removal, 
being in good faith, was not in viola- 
tion of a _ statute providing that 
veterans holding any position in the 
city should not be removed except 
for cause, after a hearing, and that 
such person should hold office during 
good behavior. Peo. v. Adams, 51 
Hun 583, 4 NYS 522. 

14, Generally see supra § 1082. 

15. Sykes v. Minneapolis, 124 
Minn, 73, 144 NW 453; Peo. v. La 
Roche, 111 Misc. 465, 181 NYS 611. 

{a] Validity of provision.—The 
power conferred upon .Minneapolis 


For later cases, developments and changes in the law see c 


SLae— 


officers for malfeasance or nonfeas- 
ance, Sykes v. Minneapolis, 124 
Minn. 73, 144 NW 453. 

{b] As occupant of confi¢ential 
position.— Under Binghamton Suppl. 
City Charter §§ 181, 189, 190, pre- 
scribing the duties of superintendent 
of waterworks, which include assess- 
ment of taxes, hiring of employees, 
and fixing their salaries, the super- 
intendent occupies a confidential po- 
sition in relation to the commissioner 
of public works, since relations be- 
come confidential when they involve 
trust and confidence which are per- 
sonal to the appointing officer, and 
the superintendent does not occupy a 
subordinate position which alone is 
within the Civil Service Law, so 
that the power to remove at pleasure 
is not limited thereby. Peo, v. La 
Roche, 111 Misc. 465, 181 NYS 611. 

16. Peo..v. Drake, 43 App. Div. 
325, 329, 60 NYS 309 [aff 161 N. Y. 
642 mem, 57 NE 1122 mem] (“The 
discretion is vested with the board 
and it can decapitate its appointees 
without rhyme or reason’’). 

17. Lawrence vy. Cincinnati, 5 Oh. 
Dee. (Reprint) 228, 8 AmLRec 598 
(the power given to the board of 
trustees of waterworks by Mun. 
Code § 336, to make the term of an 
officer appointed by it dependent on 
the condition that the incumbent 
might be removed at any time at the 
pleasure of the board was not taken 
away by § 3:48, giving the council 
the right to remove officers of the 
waterworks for cause), 

18. Peo. v. Dalton, 23 Misc, 294, 
50 NYS 1028 [aff 31 App. Div. 630, 54 
NYS 1112]. 

19. Cambridge Va Fifield, 126 
Mass. 428 (therefore the sureties on 
the water registrar’s bond were liable 
for a default occurring after the 
revision). 


tions, same title, page and note number, 


‘ Mie = 
[§§ 1541-1543 


= 


§§ 1543-1548] 


incumbency, a superintendent of the bureau of water 
forfeits his position by accepting a commission 
in the United States army,?° and is not affected 
by a subsequent statute providing for the payment 
of employees of the city who enlisted and after 
discharge returned to their employment.” 

[§ 1544] m. Abolition of Office.2? A board of 
water commissioners created by statute and having 
control of the municipal water supply is abolished 
by subsequent legislation which places control of 
the municipal water works in another body or offi- 
eer.22 And a statute creating a board of light 
and water commissioners in a town and prescribing 
their duties is impliedly repealed by’a later stat- 
ute which reincorporates the town and vests con- 
trol of the light and water plants in the mayor 
and council.2*’ Under a charter, which provided 
that all offices forming a part of the local gov- 
ernment of the municipal and public corporations 
and parts thereof which were united and consoli- 
dated into the city of New York were abolished 
as to all territory embraced within the limits of 
the city, and providing for the retention of office 
by clerks in public employ in the territory con- 
solidated, the office of water registrar of the city 
of Brooklyn was abolished.2> A statute empower- 
ing a city to create boards or departments does 
not of itself repeal a former statute creating a 
water department,?® but authorizes the city coun- 
cil to supersede the board of water commission- 
ers and take into its own hands the administration 
of affairs previously committed to the commis- 
sioners;** and where that power was exercised by 
the city council, the office of the board of water 
commissioners terminated.*® Where the office of 
superintendent of waterworks of a city has been 
ereated by statute, the board of water commis- 
sioners, although authorized to make an appoint- 
ment thereto, or to fill a vacaney occurring therein 
at any time, has no power to abolish the office.?9 
Under a charter provision that the number of offi- 
cers, clerks, and employees shall be such as the 
heads of the respective departments and borough 


20. Peo. v. Drake, 43 App. Div. 
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sioners of a city, 


[43 C.J.] 865 


presidents shall approve, not exceeding the num- 
ber limited by ordinance, a position in the water 
supply department, as distinguished from the in- 
cumbent or salary, is not abolished until appropriate 
action is taken by the commissioner of water supply 
and board of aldermen.*° 

[§ 1545] 7. Conduits and Subways*®?*%—a. Aque- 
duct Commissioners, Officers, and Employees—(1) 
Status. An inspector of the New York aqueduct 
commission is an officer and not a mere employee.*? 

[§ 1546] (2) Civil Service Laws and Rules. The 
provision of the New York statute relating to the 
Croton aqueduct, that ‘‘no person shall bé ap- 
pointed by the said aqueduct commissioners as 1n- 
spector or superintendent, who shall not be certified 
by at least three members of the commission to 
be competent and fit for the duties of the posi- 
tion for which he is an applicant, and. experienced 
in the subject-matter of the employment,’’ being 
special and local in its character, was not repealed 
by the Civil Service Act directing that preference 
be given honorably discharged Union soldiers in c¢er- 
tain civil appointments.*? ; 

[§ 1547] (3) Eligibility. An officer of the United 
States army, who has been retired from active sery- 
ice on three-quarters pay on account of age, and 
who, although he still remains a part of the army 
and may be appointed to certain duties in e¢on- 
nection with the soldiers’ home under certain cir- 
cumstances, has not been assigned to any duty by 
the federal government after such retirement, does 
not hold a federal office within the meaning of a 
statute providing that the aqueduct commission- 
ers appointed by the mayor of the city of New 
York ‘‘shall hold no other federal, state or mu- 
nicipal office.’’** 

[§ 1548] (4) Compensation.** Under the act 
creating the New York aqueduct commission, which 
allows the commissioners to appoint inspectors and 
fix their compensation, the commissioners, although 
they may remove at pleasure an inspector whom 
they have appointed without fixing his term of 
office, cannot suspend such inspector without pay 


and gave them 27. Com. v. Elbert, 244 Pa. 535, 


325, 60 NYS 309 [aff 161 N. Y. 642 
mem, 57 NE 1122 mem] (holding this 
to be true notwithstanding a resolu- 
tion of the city council that em- 
ployees enlisting for service should 
not lose their positions, or the grant- 
ing of ‘a leave of absence by the 
board of public works). 

21. Peo. v. Drake, supra, 

22. Abolition of: ' 
Pee a generally see supra § 

al 


Office generally see supra §§ 977-981. 

23. See cases infra this note. 

[a] City becoming member of an- 
other class.—When the city of Bing- 
hamton, having attained a population 
of fifty thousand inhabitants, auto- 
«matically became a city of the sec- 
ond class, the former act governing 
the water supply of such city was 
repealed by implication, although not 
specifically mentioned in the Second 
Class Cities Law, and under § 94 of 
the latter act the control of the 
water system of such city passed 
under the supervision, care, manage- 
ment, and control of the superin- 
tendent of waterworks appointed by 
the commissioner of public works. 
Binghamton Water Comrs. v. Bing- 
hamton, 173 App. Div. 327, 158 NYS 
888. 

{[b] Organization of city under 
later act.—Where a special act of the 
legislature created as a body cor- 
porate the board of water commis- 


[43 °C. J.—55] 


authority to establish, maintain, and 
regulate a water supply for the city, 
and provided that they should be 
elected at such times as the city 
council should determine, and a sub- 
sequent general act relating to the 
incorporation of cities and villages 
conferred on the city councils gen- 
eral authority in regard to water 
supply, limited the term of office of 
water commissioners to two years, 
and provided that from the time of 
the organization of a city under its 
provisions all acts inconsistent there- 
with should cease to be applicable, 
when a city was organized under the 
latter act, the former was thereby 
repealed, and the board of water 
commissioners ceased to exist. 
Springfield Water Comrs. v. Peo., 1387 
Ill. 660, 27 NE 698. 

24. State v. Peverly, (Del. Super.) 
125 A 421. 

25. Peo. v. Dalton, 158 N. Y. 204, 
52 NE 1119 [foll Peo. v. Oakley, 93 
App. Div. 535, 87 NYS 856]. 

[a] Effect.—In such case_ the 
water registrar becomes an employee 
of the city of Greater New York, and 
his position of registrar of the city 
of Brooklyn ceases and determines. 
Peo. v. Dalton, 158 N. Y. 204, 52 NE 
Te) 

26. Com. v. Elbert, 244 Pa. 535, 
91 A 227 [foll Com. v. Héller, 219 Pa. 
65, 67 A 925]. Contra Graeff v. Felix, 
24 Pa. Co, 657. 


91 A227. 

28. Com. v. Elbert, supra, 

29. Burnap v. Norwich Water 
Comrs., 94 Conn. 286, 108 A 802.. 

30. Peo. v. Hayes, 115 Misc. 373, 
190 NYS 30 [aff 199 App. Div. 930 
mem, 191 NYS 946 mem]. 

30142. Other departments: : 
Generally see supra § 1250 et seq; 

and infra § 1594 et seq. 
Building see supra § 385 et seq. 
Charities and correction see 

§ 1586 et seq. 

Education see infra § 1568 et seq. 

Fire see supra § 1445 et seq. 

Health see supra § 465 et seq. 

Market see supra § 512. 

Park see infra § 1559 et seq. 

Police see supra § 1271 et seq. 

Public works see supra § 1256 et 
seq. 

Streets see supra § 1509 et seq. 

Water and light see supra § 1538 et 


infra 


seq. 
Wharves and docks see infra § 1552 
et seq. 

31. Emmitt v. New York, 128 N. 
Y. 117, 28 NE 19; Ryan v. New York, 
91 Hun 470, 86 NYS 315. 

32. Brown vy. Duane, 60 Hun 98, 
14 NYS 450. 

3S. JPeot ye Duane. W121) Nye Sige 
24 N@® 845 [dist U. S. v. Tyler, 105 
U. S, 244, 26 L. ed. 985, and disappr 
State v. De Gress. 53 Tex. 387]. 


34. Compensation of officers gen- 
erally see supra §§ 1138-1185. 


866 [43 C.5.] 
during suspension, and hence an inspector can re- 
cover for the period of suspension;*> but when 
such inspector agrees that if suspended by the 
commissioners his pay shall cease from that time, 
he thereby waives all right to compensation dur- 
ing any subsequent suspension.*¢ ; 

[§ 1549] (5) Removal.*7 An aqueduct commis- 
sioner for the city of New York may be removed 
by the mayor at pleasure within six months after 
the commencement of the mayor’s term of office,?* 
and such right of removal is not affected by a 
provision of the charter that the term of office of 
the commission shall cease on a particular date, 
since such provision only fixes the date when the 
whole commission shall be abolished.*® .A person 
appointed chief engineer of the Croton aqueduct 
under the New York City Charter cannot be re- 
moved except for cause.4? Where the chief engi- 
neer of an aqueduct assumes added duties, even 
though he might have lawfully declined them, he 
is responsible for their proper performance, and 
if in the performance thereof he shows want of 
skid or ability as an engineer or an inefficient or 
slack control, this is sufficient.ground for his re- 
moval;*? but such officer is not responsible for, 
and cannot be removed on account of, the in- 
efficiency or: ineapacity of assistants whom he did 
not and had no power to appoint, and over whom 
he had no official control, although he advised or 
instructed them.4? Where a person employed by 
the New York aqueduct commissioners as an in- 
spector was reported by the engineer in charge 
for intoxication, inattention, and unfitness, and; 
by direction of the commissioners, his resignation 
was demanded, and from that time he rendered no 
service and applied for no further pay, although 
he applied at different times for reinstatement, the 
demand for his resignation was in effect a dis- 
charge, and his employment ceased from that time.** 

[§ 1550] (6) Abandonment of Office.t+ An 
aqueduct commissioner will not be held to have 
abandoned his office by mere absence from his duties 
where the circumstances are not such as to indicate 
a relinquishment of the office.*® 

[§ 1551]’b. Rapid Transit Commissioners. A pro- 
vision of a home rule charter, creating a city plan 


35.. Emmitt v. New York, 128 N. 
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that on July 13 he reported for duty, 


v 


. - [§§ 1548-1554 


commission, with power to control ‘‘the plan, de- 
sign, and location of public buildings, harbors, 
bridges, viaducts, street fixtures, and’ other struc- 
tures and appurtenances,’’ etc., does not preclude 
the creation of a rapid transit commission, by an 
initiated ordinance which provides that the city 
shall avail itself of the powers conferred by a 
statute on municipalities to construct rapid transit 
systems.*® Under the charter of Greater New York, 
which gives to the commissioner of water supply, 
gas, and electricity cognizance and control of the 
construction of subways, ete., and requires his per- 
mit in writing therefor, he is authorized to impose. 
as a condition of granting the permit that the sub- 
way company bear all reasonable expenses of in- 
spection, so far as his jurisdiction extends.** 

Compensation. It has been held that the court, 
in fixing the pay of the board of rapid transit 
commissioners for laying out a proposed railway 
under city streets, will fix the amount by analogy 
to the amounts allowed by the legislature to other 
public boards for similar service.*® 

Engineer; appointment and salary. By force of 
statute the board of rapid transit commissioners 
of a city may be empowered to employ an engi- 
neer,*? or to designate the city engineer as its 
engineer,°® but in the latter case it cannot allow. 
him any. additional compensation in the absence 
of some statutory authority.°t A chief engineer 
appointed by a board of rapid transit commission- 
ers pursuant to the terms of the statute creating 
it is a quasi-public official.®2 

[§ 1552] 8. Wharves, Docks, and Ferries®**—a. 
Status.°* Dock masters in the department of docks 
in the city of New York are public officers and 
not merely clerks or employees.®® 

[§ 1553] b. Civil Service Statutes.°* The - office 
of deputy superintendent in charge of the ferry 
division, created by an ordinance adopted by a 
city after the passage of a statute putting the 
ferries owned by the city under the management 
of the superintendent of streets, is not a head of 
a principal department of the city within the civil 
service statute exempting from its operation heads 
of the principal departments of a city.57 


[§ 1554] c. Election or Appointment.°’ Where 


53. Generally see Ferries 25 C. J. 


Y. 117, 28 NE 19 [foll Mullen v. New 
York, 12 NYS 269, and foll Gregory 
v. New’ York, 113.N. Y. 416, 21 NE 
119, 3 LRA 854]; Phelan v. New 
York, 14 NYS 785. ¢ 

36. Emmitt v. New York, 128 N. 
Y, 117, 28 NE 19. 

37. Removal of officers generally 
see supra §§ 1079-1137. 

38. Peo. v. Van Wyck, 34 App. 
Div. 573, 54 NYS 675 [aff 159 N. Y. 
509, 54 NE 31]. See also supra § 1122 


mote 15 [c]. 
29. Peo. v. Van Wyck, supra. 
pues Peo. v. Campbell, 82. N. Y, 
41. Peo. v. Campbell, supra. 


42. Peo. v. Campbell, supra. 

43.. Ryan v. New York, 91 Hun 
470, 36 NYS 315. 

44. Abandonment of office gener. 
ally see supra § 1071 et seq. 

45. De Canio v. New York, 15 
Mise. 38, 36 NYS 423 (an aqueduct 
inspector will not be held to have 
abandoned his office by reason of 
absence from duty from May 1 until 
July 13, without any explanation at 
the time,. where it appears that on 
May 28 he, on advtce of his physi- 
cian, applied for leave of absence 
without pay, to commence on June 
1, that the application was denied, 


and announced his readiness to go to 
work, but was told by the division 
engineer that there was no place for 
him, that he thereafter saw the chief 
engineer, who told him to come back 
again, and he would see, and that he 
continued to report to the chief en- 
gineer repeatedly thereafter, and held 
himself in readiness to obey his 
orders, although he was not assigned 
for duty, until notice was given him 
of his dismissal from the service). 
46. State v. Otis, 98 Oh. St. 83, 


Peo. v. Monroe, 85 App. Div. 
542, 883 NYS. 382 [aff 176 N.Y. 567 
mem, 68 NE 1122 mem]. 

48. In re Rapid Transit R. Comrs., 
21 NYS 570 (where the court allowed 
the board of rapid transit commis- 
sioners for laying out a proposed 
railway under Broadway, where they 
spent two hundred and fifty days in 
actual service, five thousand dollars 
each, that being the annual salary 
fixed by the act of the legislature for 
aqueduct commissioners), 
see Rogers v. Cincinnati, 6 Oh, A. 

50. Rogers v. Cincinnati, supra. 

51. Rogers v. Cincinnati, supra. 

52. Peo. v. Craven, 210 N. Y, 443, 
104 NE 922. 


p 1047; Wharves [40 Cye 892]. 
54. Other departments: 

Generally see supra § 1250:et seq; 
and infra § 1594 et seq. 

Building see supra § 885 et seq. 

Charities and correction see infra § 
1586 et seq. 

Conduits and subways see 
1545 et seq. 

Education see infra § 1568 et seq. 

Fire see supra § 1445 et seq. 

Health see supra § 465 et seq. 

Market see supra § 512. 

Park see infra § 1559 et seq. 

Police see infra § 1271 et seq. ‘| 

Public Works see supra § 1256 et seq. 

Streets see infra § 1509 et seq. 

Water and light see infra § 1528 et 
seq. 


infra § 


Peo. v. Cram, 164 N. Y. 166, 
58 NE 112 [rev 50 App. Div. 380, 64 
nee 158 (aff 29 Misc. 359, 61 NYS 

56. Civil service generally sce su- 
pre ek 979, 983-991, 1039-1043, 1127-— 


57. Atty.-Gen, v. 195 
Mass. 35, 80 NE 581, 


58. Appointment or election of of- 
ficers: 


Generally see supra §§ 982-1015, 


Douglass, 


Departmental officers generally see 


supra § 1252. 


Xe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1554-1559] 


the statute provided that a city council should have 
power to appoint or provide for the election of a 
wharf master and the council by ordinance provided 
for an election of such officer, and a municipal 
code subsequently enacted provided that the coun- 
cil might appoint a wharf master, but also pro- 
vided, after naming a number of officers among 
Whom the wharf master was not mentioned, that 
the council should have power to provide for the 
appointment or election of such other officers as 
should be deemed necessary, it was held that, the 
ordinance providing for the wharf master’s elec- 
tion not having been repealed, a wharf) master 
was properly elected by the people instead of being 
appointed by the council.®® 


[§ 1555] d. Compensation.*® The administrator 


of commerce for a city has no power to authorize. 


a wharfinger to retain a sufficient sum out of the 
moneys collected by him to pay his salary and also 
other employees in the office, and expenses of the 
office.®t 

[§ 1556] e. Powers and Duties.*? The power of 
the dock department or commissioners is such as 
is prescribed by law.** Where the charter gives 
the common council power to ordain by-laws re- 
lating to wharves and the anchoring, moving, and 
mooring of vessels, a by-law appointing a super- 
intendent of wharves, and giving him ‘‘full power 
to order and regulate, whenever requested by the 
owner or lessee of any wharf, the mooring of 
vessels at such wharf,’’ is not void, as delegating 
to him the making of regulations which the char- 
ter gave the common council alone the power to 
make.®* The dock department of the city of New 
York has no power to lay out streets;® a pro- 
vision of the charter giving it exclusive charge and 
control of all wharves, piers, bulkheads, ete., and 
the repairing, building, rebuilding, maintaining, 
altering, strengthening, leasing, and protection of 
such property does not give it the power to de- 
termine and approve the plans and specifications 
of such structures and thus to override the build- 
ing and fire laws for the protection. of the city, 
and it in no way affects the rights and duties of 
the fire department.®¢ 

[§ 1557] f. Liabilities.°7 A wharfinger who is 
sued by the city for amounts collected by him in 
his official capacity and in the performance of his 
duties, which amounts it was his duty to pay 
into the city treasury, cannot set off the salary 


due him and amounts which he has paid to em-., 


ployees in his office and the expenses of his office.®8 


59. State v. Mulvihill, 9 Oh. Dec. 
(Reprint) 450, 13 CincLBul 569. 
60. Compensation of officers gen- 


64. Gregory 
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173 NYS 320 (L.-[1901] c 446). 
Conn, 76, 19 AmR 458, 


(438. C.d.] 867 


Where a superintendent of wharves, the perform- 
ance of whose duties was not enforced by a pen- 
alty, and who acted only upon application of 
parties interested and at their expense, in good 
faith ordered a vessel lying at a wharf to be hauled 
astern to make more room for another at an ad- 
joining wharf, and was sued by the owner of the 
wharf for damages, the city cannot legally in- 
demnify him for the expenses incurred by him in 
defending against the suit.*? 

[§ 1558] ‘g. Removal.”° Under the Greater New 
York Charter providing that subordinates of de- 
partments who were removable only for cause be- 
fore consolidation shall remain in the employ of 
the city subject to removal for cause, and deeclar- 
ing that heads of departments shall have the power 
to remove persons assigned to service under them, 
a dock master in the department of docks, who 
was removable at will before consolidation and 
is not a veteran soldier or volunteer fireman, re- 
mains subject to removal at will by the commis- 
sioners of the dock department.” 

Civil service and veterans acts."* A dock mas- 
ter is not within the provision of the New York 
city, municipal civil service commission’ rule that 
no removal of any person in the classified service 
of New York City shall be valid until a state- 
ment of the cause thereof has been filed with the 
commission, and a copy furnished to the person 
to be removed, and an opportunity given for a 
written explanation.7* The provision of the New 
York statute that veterans engaged in publie serv- 
ice shall be removed only for incompetency and 
conduct inconsistent with their position protects a 
veteran engaged in painting in the department of 
docks of New York City from being discharged 
without a hearing and with no allegation of in- 
competency or inconsistent conduct.7* Where a 
veteran fireman in the service of the department 
of docks and ferries of the city of New York was 
summoned before the commissioner, and informed 
that charges had been preferred against him for 
disobeying written orders, and he was thereupon 
given a hearing, and his testimony reduced to 
writing and he was discharged for the cause stated, 
without his claiming the protection of a hearing 
upon notice and formal charges, as provided by 
the Civil Service Law, until three months later, he 
waived his rights under the law.7® 

[§ 1559] 9. Park Commissioners, Officers, and 
Employees—a. Creation, Nature, and Status.7® Leg- 
islation creating boards of park commissioners is 
NYS 1027 (the work on which he was 


engaged being of such character and 


Bridgeport, 41 L 
amount that under the charter. it 


erally see supra §§ 1138-1185. 

61. New Orleans v. Finnerty, 27 
La. Ann. 681, 21 AmR 569. 

.62. Powers and duties of officers: 
Generally see supra §§ 1186-1212. 
Departmental officers generally see 

supra § 1254, 

63. Gregory v. Bridgeport, 41 
Conn: 76, 19 AmR 458; Matter of Hast 
River Pier Old No. 49, 185 App. Div. 
539, 173 NYS 320; New York Dock 
Co. v. Flinn-O’Rourke Co., 121 Misc. 
155, 200 NYS 347; State v. Bridges, 
87 Wash, 260, 151 P 490. 

[a] As to bulkhead rights.—The 
authority of the dock department of 
the city of New York through its 
dock master to regulate the use of 
bulkhead rights is confined to regu- 
lating the use of the wharves by 
vessels receiving and _ discharging 
cargoes thereat and to fixing wharf- 
age rates. Matter of Hast River 
Pier Old No, 49, 185 App. Div. 539, 


65. Williams v. New York, 105 N., 
Y. 419, 11 NE 829. 

66. New York Fire Dept. v. Atlas 
SS. 'Co., 106° N. Y¥. 566, 13 NH 329. 

67. liabilities of officer: 
Generally see supra § 1198 et seq. 
Departmental officer generally see 

supra § 1254. 

68. New Orleans v. Finnerty, 27 
La. Ann. 681, 21 AmR 569. 

69. Gregory v. Bridgeport, 41 
Conn. 76, 19 AmR 458. 

70. Removal of officers generally 
see supra §§ 1079-1137. 

Tia econ. Cram, L645 Ne) Yeo LEG, 
58 NE 112 [rev 50 App. Div. 380, 64 
eS 158 (aff 29 Misc. 359, 61 NYS 
858) ]. , ; 

72. See generally supra §§ 1127— 
1134. 

73. Peo, v. Cram, 164°N. Y, 166,-58 
NE 112 [rev 50 App. Div. 380, 64:NYS 
158 (aff 29 Misc. 359, 61 NYS 858)]. 
74, Peo.’ v. Cram, 30 Misc: 561, 638 


could properly be done by one paid 
per diem instead of by contract). 
75. Peo. v. Bensel, 121-App. Div. 
478, 106 NYS 110 [aff 190 N. Y. 526 
mem, 838 NH 1129 mem]. 
76. Other departments: 
Generally see Supra § 1250 et seq; 
and infra § 1594 et seq. 
Building see supra § 385 et seq. 
Charities and correction see 
§ 1586 et seq. 
Conduits and subways see supra § 
1545 et seq. 
Education see supra § 1568 et seq. ~ 
Fire see supra § 1445 et seq. : 
Health see supra § 465 et seq. 
Market see supra § 512. 
Police see supra § 1271 et seq, 
Public works see supra § 1256 et seq. 
Streets see supra § 1509 et seq. 
Water and light see supra:§ 1528 :et 


infra 


seq. : 
Wharves and docks see supra § 1552 
et seq. } : Ge : 


868 [43 C.J.] ‘ 
generally sustained.77 A department of parks or 
a board of park commissioners is an instrument of 
the city government for the performance of the 
corporate functions of the city,’® although it has 
been held to be’a state agency.7® Under various 
provisions creating boards of park commissioners, 
it is held that they are municipal corporations,*° 
corporate authorities, or corporations or quasi cor- 
porations;®? or that they do not constitute a sepa- 
rate municipality®® or corporate body.®* It has been 
held that the park commissioners of a municipality 
are not state officers but are officers of the mu- 
nicipality.8> 

[§ 1560] b. Territorial Jurisdiction. A statute 
extending the jurisdiction of a city department 
of public parks over land authorized to be acquired 
under it, outside of the city and within the limits 
of another county, has been held not violative of a 
constitutional provision preserving to counties, 
cities, towns, ete., the right to elect their own local 
officers.*¢ 

[§ 1561] ¢. Appointment or Election.8* Where 
the legislature, in placing the power of appointing 
park commissions in the district judges,® exceeded 
its constitutional power, but by another charter sec- 
tion granted power to the mayor and council to make 
such appointment, a park board appointed by the 
mayor and council is a legal board, and its pro- 


77. Waterbury v. Macken, 100 
Conn. 407; 124 A 5: Vallelly v. Grand 
Forks Park Comrs., 16 N. D. 25, 111 
NW 615, 15 LRANS 61; McNab v. 
Metropolitan Park Dist. Park Comrs., | 506. 
108 Oh: St. 497, 502, 141 NE 332. : [b] 
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the administrative power of the city 
was to be exercised, and the duties 
thereof being unchanged. 
Brooklyn, 41 App. Div. 274, 58 NYS 


The commissioners of Fair- 


Va 


Tee MN eae * 


[§§ 1559-1561 


ceedings cannot be questioned.’® Where a city has — 
by charter the power to appoint a superintendent 
of parks, and to provide for his salary and the 
other expenses of keeping up the parks, a resolu- 
tion of the council appointing a person to preserve 
and protect the parks, and fixing his salary, is valid, 
although he is not designated as a superintendent,°? 
and even if such an appointment should be made 
by ordinance, and not by resolution, the perform- | 
ance of the labor, and its acceptance by the city 

authorities, estops the city from denying its va- 
lidity.2t Although under the statutes the functions 
of city park commissioners are local and municipal 
and their selection cannot be properly made with- 
out the assent of the local people or authorities, 
where the board has completed its organization 
and performed important duties and reported its 


‘action to the city council for adoption or confirma- 


tion and the council has confirméd such action, this 
precludes any dispute concerning the appointment 
of the commissioners in a proceeding to try their 
right to their offices.%? 

Appointment by judge of court. Where the power 
to appoint park commissioners is vested in the judge 
of the court of common pleas, and the number of 
judges is subsequently increased to three, the power 
devolves on: the three judges to make the appoint- 
ment as a: body,®* and a statute committing to either 


tricts, overseers, or trustees of the 


poor, ete.’ Park Comrs. v. Nash- 
Napier v.| ville, supra. 
83. Orvis v. Des Moines Park 


Comrs., 88 Iowa 674, 56 NW 294, 45 
AmSR 252 (the title of the act “An 


“The General Assembly of Ohio at 
a very early date sought to confer 
upon municipalities the power to 
create parks and parkways, and that 
power has never been seriously ques- 
tioned, and it is too late to question 
such power in this the twentieth cen- 
tury. If the General Assembly could 
confer that power upon a municipal- 
ity, it is self-evident that it could 
likewise confer it upon any district 
or other political subdivision of the 
state. The usefulness or the service- 
ableness of public parks, with the 
necessary or appropriate driveways 
and boulevards, bears such a reason- 
able relation to the public health, 
recreation, and welfare that to hold 
otherwise would be the sheerest non- 
sense.” McNab v. Metropolitan Park 
Dist: Park Comrs., supra. 

[a] Conferring powers formerly 
vested in council.—L. (1905) p 256 c 
143, creating park districts and cre- 
ating boards to be appointed by city 
councils, whose powers over the con- 
trol and government of parks are the 
Same as those conferred by law on 
the city council by former laws, is 
not thereby rendered invalid. Val- 
lelly v. Grand Forks Park Comrs., 16 
a D. 25, 111 NW 615, 15 LRANS 

78.- Orvis v. Des Moines Park 
Comrs., 88 Iowa 674, 56 NW 294, 45 
AmSR 252; Peo. v. Detroit, 29 Mich. 
343; Peo. v. Detroit, 28 Mich. 228, 15 
AmR 202; Peo. v. Lothrop, 24 Mich. 
235; Napier v. Brooklyn, 41 App. Div. 
274, 58 NYS 506. 

[a] Statute vesting exclusive con- 
trol in department.—By L. (1895) ¢ 
947, amending L. (1888) ¢ 583 tit 16 
§ 2, so as to vest in the department 
of parks the exclusive government, 
management, and control of all the 
parks, squares; and public places in 
the city of Brooklyn, without any 
qualification, it was not intended that 
the park department was no longer 
to be regarded as an instrument for 
the performance of corporate func- 
tions of the city, the department of 
parks being still enumerated by the 
charter among those through which 


mount Park of Philadelphia are not 
a department of the city, they not 
having been named as such in the 
act incorporating the city of Phila- 
delphia and naming its departments, 
Wood v. Philadelphia, 23 Pa. Dist. 
125 [aff 59 Pa, Super. 90]. i 

79. Quinn v. Irving Park Dist., 
207 Ill. A. 449; Backer v. West Chi- 
cago Park Comrs., 66 Ill. A. 507; 
Wright v. Craig, 202 App. Div. 684, 
195 NYS 391 [aff 234 N. Y. 548 mem, 
139 NE 441 mem]. 

80. Backer v.. West Chicago Park 
Comrs., 66 Ill. A. 507. See South 
Park Comrs. v. Chicago City R. Co., 
211 Til. A. 393. 

81. Andrews v. Peo., 83 Ill. 529, 
84 Ill. 28. 

82. Wright v. Craig, 202 App. Div. 
684, 195 NYS 391 [aff 234 N. Y. 548 
mem, 139 NE 441 mem]; Park Comrs, 
Vv. Pie he: 134 Tenn. 612, 185 SW 
694. 

[a] Board with power of succes- 
sion.— (1) Under Acts (1913) ¢ 22 § 
39, creating the board of park com- 
missioners of the-city of Nashville 
with perpetual succession and the 
power to buy real estate for park 
purposes, to execute bonds and mort- 
gages for land purchased, to con- 
demn land, to receive gifts, donations, 
and devises, to make contracts, to 
employ superintendents and subordi- 
nates, to protect park property, and 
to draw and expend funds appro- 
priated for the use of the parks, 
the board of park commissioners 
is a corporation or quasi corporation, 
Park Comrs. v. Nashville, 134 Tenn. 
612, 635, 637, 185 SW 694. (2) “The 
park commission is given the power 
of perpetual succession, and this it- 
self is sufficient evidence of an in- 
tention to create a corporation. ... 
It is perhaps true, however, that 
since the corporators in the case be- 
fore us have no beneficial interest, 
there is no capital stock, there are 
no shares of stock, but the board 
was created solely as a means of ef- 
fecting a governmental purpose, it 
may more properly be designated as 
a quasi corporation, like school dis- 


act to establish a board of park com- 
missioners in certain cities,’ indi- 
cated on its face that the subject of 
legislation was with reference to 
cities then in existence; and the court 
could not infer that the purpose of 
the act was to create a new corpora- 
tion, in the face of the constitutional 
provision that every act shall em- 
brace but one Subject, which shall be 
expressed in the title). 


84. Wood v. Philadelphia, 59 Pa. 
Super. 90. 
85. Denver v. Spencer, 34 Colo. 


270, 82 P 590 (where the duties im- 
posed on park commissioners of a 
city by its charter are exclusively 
for the city’s benefit and in no sense 
for the benefit of the state or any of 
its political subdivisions, and the 
parks controlled by the commission- 
ers are the private exclusive prop- 
erty of the city, in which the state 
has no property interest whatever, 
such commissioners are municipal, 
and not state officers) 


s6. In re New York, 99 N. Y. 569, 
2 NE 642. See generally supra §§ 
233, 234. 

87. Appointment or election of 
officers: 


Generally see supra §§ 982-1015. 
Departmental officers generally see 
Supra § 1252. 


Arg See infra text and notes 93, 
s9. Shannon vy. Bartholomew, 83 
Nebr. 821, 120 NW 460, 
90. Smith v. Utica, 6 NYS 792. 
91. Smith v. Utica, supra. 
92. Peo. v. Lothrop, 24 Mich. 235 


[appr Peo. v. Detroit, 28 Mich. 228, 
15 AmR 202]. ; 

93. Donohue v. Campbell, 98 N. 
Jie Woo, 12d A 700s 

[a] A quorum of the three judges 
in Hudson County, when duly con- 
vened, can make a valid appointment 
of park commissioners, but the cer- 
tificate of appointment must set forth 
the necessary facts. Donohue v, 
Ct nee CSM PN NMS phil bre Perils yeaa bef % 


Powers of judges generally sce 
Judges §§ 79-106. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i §§ 1561-1564] 


of the judges of the courts of common pleas power 
vested in the existing judges of those courts does 
not contemplate disconcerted action by them in mak- 
ing appointments. 

Filling vacancies.**> A statutory requirement that 
vacancies in a park commission be certified to the 
governor is merely directory, and does not restrict 
his power to fill such vacancies, which he may do 
without formal notification thereof, whenever they 
oecur.°¢ 

[§ 1562] d. Term of Office.°7 Where the statute 
creating a park commission provided that there 
should ‘be seven commissioners appointed, that the 
term of one commissioner, who should be selected 
by lot, should expire in one year from the time of 
his appointment, and that the terms of the others 
should expire at intervals of one year thereafter, 
the last one holding office for seven years, and the 
terms of their successors were not specified, the 
term of each commissioner appointed to succeed one 
of the original appointees was limited to. seven 
years.°® 

[§ 1563] e. Compensation.°®° A member of a 
board of park commissioners, who has been ap- 
pointed auditor of the board, at the maximum salary 
allowed by law, and has been instructed by resolu- 
tion to negotiate a loan on such terms as he might 
think to the best interests of the commissioners, 
but to whom no promises, either express or implied, 
have been made, on the part of the commissioners, 
to pay him for the services so rendered, beyond 
the compensation received by him as auditor, cannot 
recover any commissions for negotiating such loan.t 

A regular clerk employed by the park board, who 
was illegally removed-.and kept out of office, but 


94. Donohue v. Campbell, Park Comrs., 
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who took no steps to obtain a review of the order 
of removal or a reinstatement, cannot recover, salary 
for a period subsequent to his removal, during 
which his duties were performed by another who 
was paid therefor.” 

A veteran taken from the civil service list and 
employed in the department of parks at a per diem 
wage, payable weekly,-is not an officer of the city 
but. a mere employee, and hence is not entitled 
to recover wages for time lost on account of sick- 
ness.3 

Submission of controversy. Where a controversy 
existed between a municipal board of park com- 
missioners and its former attorney, over his right 
to recover compensation for extra services, it could 
agree to submit the controversy to a judge of the 
circuit court for decision in accordance with a stat- 
ute authorizing all persons and corporations to 
agree to the submission of any matter in contro- 
versy.* 

[§ 1564] f. Powers and Duties.© The powers and 
duties of park commissioners are such as are pre- 
scribed by law;® they are generally vested with 
the control, management, and regulation of parks 
and similar places.’ Acts and proceedings of park 
commissioners to be valid must be made with the 
formalities prescribed by law.’ <A statute in relation 
to the powers and duties of park commissioners is 
not impliedly repealed by the mere fact that later 
statutes on the same subject extend the powers 
and duties of commissioners. <A city cannot by 
an ordinance take away from the board of park 
commissioners any powers expressly vested in the 
board by the charter.?° 


NW |Comrs., 1 Ont. L. 477. 


98 _N. 
deuley (dD, L2E A. TOE: oy 
95. See generally supra § 1012 


et seq. 

96. Holden v. Peo., 90 Ill. 434. 

97. Generally see supra § 1056 et 
seq. 

98. Holden vy. Peo., 90 Dll. 434. 


99. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

1. Sidway v. South Park Comrs., 
120 Til. 496, 11 NE 852. 

2. Van Valkenburgh v. New York, 
49 App. Div. 208, 68 NYS 6 

3. HEckerson v. New York, 80 App. 
Div. 12, 80 NYS 168 [aff 176 N. Y. 
609 mem, 68 NE 1115 mem]. 

4. West. Chicago Park Comrs, v, 
Riddle, 245 111.6168, 91 NE 1060. See 
generally Submission of Controversy 
[37 Cye 346]. 

5. Powers and duties of officers: 
Generally see supra §§ 1186-1212. 
Departmental officers generally see 

supra § 1254, 

6 U. S.—Metz v. Denver, 188 Fed. 
USTet 10 MCCA! 1193: 


Cal.—O’Melveney v. Griffith, 178 
Cal. d4271 Pe 934. ; 

Colo.—Pueblo v. Dye, 44 Colo. 35, 
ey ee ae) 

Conn, — Waterbury v. Macken, 100 
Conn. 407, 124 A 5. 


Tl. “Andrews v. Peo,., 83 Ill. 529. 

Iowa.—Eckerson v. Des Moines, 137 
Iowa 452, 115 NW 177. 

Kan. —Kansas City v. Sullivan, 83 
Kan, 406, 111 P 482. 

Md.—Baltimore vy. 124 
Md. 502, 92 A 1066. 

Mich.—Bloomshield v. Bay City, 
192 Mich. 488, 158 NW 1043. 

Nebr.—Shannon v. Bartholomew, 
83 Nebr. 821, 120 NW 460. 

N. J.—Reade v. Asbury Park, 
Soup. 128 A 391. 

Y.—Peo. v. Coler, 190 N. Y. 268, 

83 NE 18 [rev 121 App. Div. 898 mem, 
105 NYS 1137 mem (aff 54 Misc. 21, 
103 NYS 590)]; Hogan v: New York, 


GSioNie Lawl s. 
N. D.—Vallelly v. Grand Forks 


Williams, 


615, 15 LRANS 61. 

Oh.—Henderson y. Cincinnati, 81 
Oh, -St..27, 89. NE 1072; 

Pa.—Wood v. Philadelphia, 59 Pa. 
Super. 90. 

Tenn.—Park Comrs. v. Nashville, 
134 Tenn. 612, 185 SW 694. 

Ont.—Hope ov. Hamilton Park 
Comrs.;1 -Ontrik. AuT 

[a] Power to employ engineer.— 
Under Loc. Acts (1907) No. 720, pro- 
viding for the appointment ofa board 
of park commissioners of defendant 
city, existing under Loc. Acts (1903) 
No. 514, and providing by §§ 3-6 
that all the power vested in the 
common council and its committees 
relating to public parks should vest 
in the board, and that it might em- 
ploy such engineers, ete., as it might 
deem necessary and fix their com- 
pensation, and that the city engi- 
neers should perform the duties of 
engineer of the board without addi- 
tional compensation, the board was 
authorized to employ a park engineer 
at a per diem rate. Bloomshield v. 


Bay City, 192 Mich. 488, 158 NW 
1043. 

[b] Legislative control.—Where, 
by a vote of the people, under a 


statute, the park commissioners be- 
came corporate authorities, for the 
purpose of constructing and main- 
taining certain public improvements, 
it was held that the legislature might 
regulate and modify their powers 
and duties without submitting the 


supplemental act to a vote. Andrews 
v. Peo., 83 Ill. 529, 84 Ill. 28. 
7. Jowa.—Orvis. v. Des Moines 


Park Comrs., 88 Iowa 674, 56 NW 
294, 45 AmSR 252. 

N. Y.—Napier v. Brooklyn, 41 App. 
Div. 274, 58 NYS 506. 

N. D.—Vallelly v. Grand Forks 
Park Comrs., 16 N. D.. 25, 111 NW 
615, 15 LRANS 61. 

VEvitoenaii v. Jones, 21 Pa.. Dist. 
Park 


Ont.—Hope iv. Hamilton 


See South Park Comrs. v. Chicago 
City RiCore2wis Tie A sas 

[a] Regulating use of motor ve- 
hicles.—Com. v. Jones, 21 Pa. Dist. 
411. And see infra XVIII in 44 C. J.; 
rary «hia Soniaers Motor Vehicles 42 C. J. 
p 5 

[b] Acticn by taxpayer.—Rate- 
payers who are affected thereby only 
to the same extent as all other rate- 
payers in the city cannot bring an 
action against the park commission- 
ers of the city to set aside resolutions 
as to the management of a city park, 
such an action must be brought by 
the attorney-general. Hope v. Ham- 
ilton Park Comrs., 1 Ont. L. 477. And 
see infra XVIII in 44 C. J. 

& .Pueblo v. Dye, 44 Colo. 35, 96 
P 969; Henderson v. Cincinnati, 81 
Oh. St. 27, 89 NE 1072. 

[a] Vote and entry.—Act May 9, 
1908 (99 Oh. L. p 441) § 3, providing 
that all questions acted upon by the 
park commissioners shall be decided 
by yea and nay vote entered on the 
journal is mandatory. Henderson v. 
Cincinnati, 81 Oh, St. 27, 89 NE 1072. 

9. ip re Knaust, 101 N, Y. 188, 4 
NE 33 

10. SOiureivedee v. Griffith, 178 Cal. 
aivaclya li deh Oey 

{a] For instance (1) where the 
charter vests in the board of park 
commissioners management and con- 
trol of the park system and the erec- 
tion and maintenance of buildings 
thereon, and authorizes them to ac- 
cept gifts for parks on behalf of the 
city, an ordinance accepting a gift 
to erect, in a certain park two struc- 
tures, and appoint, in aceordance 
with the terms of gift, three citizens 
to supervise the erection and to man- 
age and control the structures after 
their completion, is void, although 
the city is authorized by the charter 
to receive gifts and do all things nec- 
essary to carry out their purpose. 
O’Melveney v. Griffith, 178 Cal. 1, 
171 P 934, (2) Plaintiffs, taxpayers, 


f 
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Issue of bonds.11 Where a park board is an in- 
strument of the city government, bonds issued by 
it are a debt of the city, and hence the board 
eannot make a bond issue which would cause the 
municipal indebtedness to exceed the constitutional 
timit.12 

Power to sue. A board of park commissioners, 
which by reason of the powers conferred on it, con- 
stitutes a corporation or quasi corporation, has the 
power to sue.'? 

Change in charter. Where after the passage of 
an act authorizing the erection of a building in a 
certain park, and authorizing the department of 
public parks to do certain things with reference 
thereto, a new city charter took effect under which 
the powers of the department of parks were vested 
in three park commissioners, each of whom took 
jurisdiction of the parks within a certain part of 
the city, the duties with reference to the building 
in question were properly performed by the com- 
missioner within whose territory the park was lo- 
cated.14 

Commission form of government. In cities adopt- 
ing the commission form of government under the 
authority of statute, the powers and duties of the 
park commissioners, by force of the statute, are 
usually transferred to the board of commissioners.’® 

Delegation of duties.1° Although a commissioner 
of parks and boulevards was not required to aban- 
don the performance of his other duties and give 
his entire time to the performance of boulevard 
work, and while he might, to a certain extent, rely 
on the reports of his engineer as to scientific mat- 
ters, which would not be expected to be within 
his knowledge, and to a certain extent on the re- 
ports of his inspectors, it was not competent for 
him to rely wholly on them, or to the same extent 
that he might rely on them if they were appointed 
by others, and not entirely subject to his own dis- 
eretion.*? 


{§ 1565] g. Liability.1® In jurisdictions where a 
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[§§ 15 4-1567 
board of park commissioners is considered a quasi 
corporation, having certain limited powers granted 
to it by the legislature, it is not liable for damages 
resulting from the negligence of its officers or em- 
ployees.1? : 

[§ 1566] h. Control by Courts. The petitioner in 
a proceeding for the removal?° by the court of 
trustees of-a park should have such interest in the 
matter as is prescribed by statute.2t Where the 
statute entitles trustees of a park to a trial in a 
proceeding to remove them,?? and there are distinet 
issues of fact arising on a formal petition and 
answer in such a proceeding, a reference to take 
testimony to inform the court is inappropriate,”? 
but a reference in such proceeding is warranted 
where it appears that the order was intended to be 
made under the power of visitation and inspection 
of park trustees vested in the court by statute.** 
If park commissioners improperly make use of or 
perversely abuse their discretion as to the military 
organizations which ean be safely and judiciously 
intrusted with the use of parade grounds acquired 
pursuant to statute, the remedy is by direct meas- 
ures for their removal, or for punishing them in 
case they intentionally and willfully omit to dis- 
charge the duties imposed on them and not by 
mandamus.”° 

[§ 1567] i. Removal.2° Where park commission- 
ers are appointed by the governor and are officers 
or agents of the state and not mere minor municipal 
or corporate officers, the governor may remove them 
under a power given him by the constitution to 
remove any officer whom he may appoint.?7 A stat- 
ute providing that the commissioner of parks and 
boulevards may be removed by a vote of two thirds 
of the members elect of the common council, but 
only upon written charges and on opportunity to 
appear and defend, requires a showing of legal 
cause for removal, the sufficiency of which is a 
question for the court;?° on charges of gross neglect 
of duties in connection with contracts for publie 


citizens, and members of the board 
of park commissioners of Los An- 
geles, had capacity to sue defendant 
commissioners claiming to act as of- 
ficers of the city, under the ordi- 
nances as to such gift, from carry- 
ing out the provisions of such ordi- 
nances, and from interfering with 
plaintiffs’ duties as park commission- 
ers, and the remedy by injunction 
was proper, the ordinances requiring 
the furnishing, for the erection of the 
buildings by the city, free light, 
power, water,’ rocks, and 
O’Melveney v. Griffith, supra, 

11. See generally infra XIX in 44 
Cd, 


12. Orvis v. Des Moines Park 
Comrs., 88 Iowa 674, 36 NW 294, 45 
AmSR 252. 

13. Park Comrs, v. Nashville, 134 
Tenn, 612, 185 SW 694. 

14. Bradley v. Van Wyck, 65 App. 
Div. 2938, 72 NYS 1084, 

15. Eckerson v. Des Moines, 137 
Iowa 452, 115 NW 177; Kansas City 
v. Sullivan, 83 Kan. 406, 111 P 482; 
Reade v. Asbury Park, (N. J. Sup.) 
128) A>-391, 

[a] Later statute relating to park 
boards in cities generally.—Acts 32a 
Gen. Assem. p 32 c 42, relating to city 
park commissioners, does not repeal 
by implication Acts 32d Gen. Assem. 
p 38 e 48, providing a form of gov- 
ernment for cities of a certain class 
which may adopt it, in so far as it 
relates to park boards, but ec 42 re- 
lates to park boards in cities gen- 
erally, while ec 48 relates’ to park 
boards only in cities organized under 
that act. Eckerson vy. Des Moines, 


gravel. 


137 Iowa 452, 115 NW 177. 


16. See generally supra § 237 et 
seq. 
17. Bolger v. Detroit, 153 Mich. 


540, 117 NW 171. 
18. liabilities of: 

Officer generally see supra § 1198 et 
seq. 

Departmental 
supra § 1254. 


officer generally see 


19. Backer vy. West Chicago Park 
Comrs., 66 Ill. A. 507. 

§ £0. Removal generally see infra 

1567. 

21. Matter of Sylvan Beach Public 
ese 205 App. Div. 492, 199 NYS 
74. 

22. See statutory provisions. 


Removal generally see infra § 1567. 

23. Matter of Sylvan Beach Pub- 
ee 205 App. Div. 492, 199 NYS 
574. 
[a] When reference proper.—In a 
proceeding against the trustees of a 
public park, a reference to take testi- 
mony would be appropriate to in- 
form the court as to the facts on a 
motion which would otherwise have 
to be determined on affidavits, Mat- 
ter of Sylvan Beach Public Park, 
205 App. Div. 492,:199 NYS 574, . 

24. Matter of Sylvan Beach Pub- 
lic Park, supra. 

25. Peo. .v. Prospect Park, 58 
Barb. (N. Y.) 638. 

Removal generally see infra § 1567. 

26. Removal of officers generally 
see supra §§ 1079-1137. 

27. Wilcox v. Peo., 90 Ill. 186. 

28. Bolger v. Detroit, 153 Mich. 
540, 117 NW 171. 

[a] Sufficiency of charges.— 


Charges preferred against a commis- 
sioner of parks and boulevards as 
grounds of removal were that he was 
guilty of gross negligence in connec- 
tion with contracts for the paving of 
certain boulevards, in that the speci- 
fications, to his knowledge, were in- 
tentionally disregarded by the con- 
tractor as to concrete work, that the 
commissioner was guilty .of neglect 
of his duties in the matter of certain 
other contracts for paving, in that 
he did not furnish a sufficient num- 
ber of inspectors, that he made no 
inspection of the work himself, and, 
had he done so, could easily have seen 
that it was improperly done, and 
that, in particulars designated, and 
others, the work was imperfect, as 
the commissioner should have known 
and might ‘easily have discovered 
had he properly discharged his duties, 
and that he was aware, before he let 
the contracts, of the contractor's rep- 
utation for faulty work, that the 
commissioner was grossly negligent 
in accepting estimates for work done 
and material furnished and making 
vayment thereon, that the commis- 
sioner was guilty of gross neglect in 
that he adopted plans and specifica- 
tions which were not designed to 
and did not protect the city’s best 
interest, that he changed the same 
in the interest of the contractor, etc., 
that the commissioner was grossly 
negligent in letting the contract for 
boulevard pavement, and that. the 
commissioner was guilty of unlaw- 


ful acts in his office, of gross negli- 
gence in the. performance of his 
duties, maladministration, incom- 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1567-1568] 


improvements, it is within the rights of the council 
to examine the work, to have a better understanding 
of the evidence, especially: where such examination 
is made in the presence of counsel for the commis- 
sioner and without objection.2® Where there are 
several charges and a resolution of council declares 
that they are all true with certain exceptions and 
that the commissioner is thereby removed, it will 
be presumed that each alderman who voted in the 
affirmative passed on each one of the charges and 
on the question of removal, as against an objection 
that the council should have voted separately on 
each charge, and on the question of removal.?° On 
certiorari the inquiry on matters of evidence will 
be limited to- ascertaining whether there is any 
competent evidence, however weak, tending to sus- 
tain the findings of the couneil.*+ 

Subordinate officers and employees. A board of 
park commissioners vested with exclusive power 
and control of parks and authorized to employ su- 
perintendents, laborers, gardeners, ete., has the 
power to discharge one employed by it.°? A provi- 
sion of the by-laws of the park department of a 
city making the appointment and removal of a regu- 
lar clerk subject to the pleasure of the board does 
not impair the right of the clerk to a hearing under 
a statute providing that no regular clerk ‘shall be 
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opportunity to explain.®® Where a statute provides 
that executive and ministerial officers in cities, un- 
less otherwise provided, shall be removable by the 
board of aldermen sitting as a court on charges 
preferred, another statutory provision that if any 
member of the board of park commissioners com- 
mits a felony he shall immediately cease to be a 
member of such board does not preclude the board 
of aldermen from assuming jurisdiction fer the re- 
moval of a park commissioner charged ‘with per- 
jury.** Provisions which prevent the removal of a 
member of the police force except. on a*trial®® are 
not applicable to park police unless expressly 
made so.%6 

Abolition of position.®” Where the position of 
messenger in the department of parks in a city is 
abolished in good faith, in the interest of economy, 
and none of the duties of such position have been 
assigned to any other employee of the department, 
the messenger may be summarily removed.** <A vet- 
eran’s position as park superintendent was not abol- 
ished for economical reasons where the total sal- 
aries and number of positions were increased.*® 

[§ 1568] 10. Educational*°-—a, Nature and Status 
of Board. In most jurisdictions a board of edu- 
cation is a distinct corporation for school purposes, 
and not a mere fun¢tion or part of the municipal 


removed from office until he has been informed of 
the cause of the proposed removal, 


petency, and unfitness. It was held 
that the charges, excepting the last 
two, were legally sufficient to author- 
ize the removal of the commis- 
sioner. Bolger v. Detroit, 153 Mich. 
540, 117 NW 171. 

[b] Remedies against contractor 
as defense to charges against com- 
missioner.—(1) The facts that a city 
was fully protected against financial 
loss by bonds, that public improve- 
ments had not been finally accepted 
by the commissioner of parks and 
boulevards, that the contractors were 
bound to make good all defects in 
work or materials, and that the com- 
missioner, according to his own testi- 
mony, intended to make an accurate, 
final inspection of the improvements 
when completed, and to require them 
to conform in all respects to the con- 
tract, are not so inconsistent with 
charges of gross negligence against 
the commissioner, in connection with 
the improvements, as to invalidate 
findings by the common council that 
he was guilty thereof; since the bonds 
and provisions of the contracts did 
not dispense with the necessity for 
careful supervision and inspection as 
the improvements’ proceeded, but 
furnished an additional remedy in 
case, with proper inspection during 
their progress, the improvements 
were found in any respect imperfect. 
Bolger v, Detroit, 153 Mich. 540, 117 
NW 171. (2) In determining whether 
the gross neglect of his duties, by a 
commissioner of parks and _ boule- 
vards, in connection with the im- 
provement of boulevards, would re- 
sult in financial loss to the public, 
even if that were necessary to war- 
rant his removal, it does not neces- 
sarily follow that there would be no 
loss because the contractors had given 
bonds for the city’s protection, but 
the inconvenience of the public dur- 
ing the period when necessary re- 
pairs or rebuilding would have to 
be done, a period in which, had the 
contract been performed, the public 
would have been entitled to the use 
of the boulevards, is an element of 
loss quite as important as a mere 


financial loss. Bolger v. Detroit, 
supra: 
[ec] Question for council.—Where 


a commissioner of parks and boule- 
_vards was vested with the power to 
employ and discharge his subordi- 


and allowed 


nates, it was a question for the coun- 
cil whether he was grossly negligent 
in relying too much on his subordi- 
nates in the performance of the duties 
delegated to them. Bolger v. De- 
troit, 153 Mich. 540, 117 NW 171. 

29. Bolger v. Detroit, supra. 

30. Bolger v. Detroit, supra. 

31. Bolger v. Detroit, supra (the 
findings of the council were supported 
by competent testimony, especially 
in view of the fact that the full 
bench of the circuit unanimously 
reached the same conclusion). 

32. Gardner v. Oakland Park Di- 
rectors, 35 Cal. A. 597, 170 P 672. 

[a] "Power of mayor.—Under Oak- 
land Charter (St. [1911] p 1551), pro- 
viding a commission form of govern- 
ment for such city, and art 12 thereof, 
creating the board of park directors 
with exclusive control of parks and 
authorized to employ  superintend- 
ents, laborers, gardeners, etc., the 
power to discharge a gardener em- 
ployed.by it does not rest in the 
mayor under art 7 § 29 subd 1, giving 
him general supervision over all 
boards appointed by him, of which 
the park board is one, and art 13 § 
81, making all persons in the classi- 
fied civil service subject to suspen- 
sion and removal by the commission- 
érs in whose department they are 
employed, since the mayor is not a 
“commissioner,” and an employee of 
the park board is not in the depart- 
ment of public affairs of which the 
mayor is the _ head. Gardener v. 
Oakland Park Directors, 35 Cal. <A. 
FOG: ALTO) BP Ben a. 

33. Van Valkenburgh v. New York, 
49 App. Div. 208, 68 NYS 6. 

34. Gibbs v. Louisville, 99 Ky. 490, 
386 SW 524, 18 KyL 341. 

35. See supra § 1348. 

36. Peo.,v. Robb, 126 N. Y. 180, 
27 NE 267 [aff 11 NYS 383]; Peo. v. 
Dolan, 126 N. Y. 166, 27 NE 269, 12 
LRA 251. See McKenna v. South 
Park Comrs., 198 Ill. A. 369. 

[a] Acting on own knowledge.— 
The board of park commissioners of 
the city of New York can act on its 
own knowledge, or upon information 
acquired from its own surgeon and 
from an expert on mental diseases, in 
dismissing a member of the police 
force because of an organic and pro- 
gressive disease of the brain, of an 
incurable character, Peo. v. Robb, 


government of the city.*! 
board of education is regarded as a quasi corpora- 


Under other statutes the 


126 N. Y. 180, 27 NE 267 [aff 11 NYS 


383] 
37. Abolition of: 
Department generally see supra 
§ 1255. 
Office generally see supra § 977 et 
seq. 
33. capers of Seide, 38 Misc. 663, 
78 en YR: 2 


39. Pe ee "y. Ward, 162 NYS 744, 
746 [aff 179 App. Div. 951 mem, 165 
NYS _ 1106 mem (aff 224 N. Y. 187, 
120 NE 155), and appr Davison v. 
Williams, 2138 N. Y. 1380, 107 NE 49] 
(“that there were reductions in thé 
total number of employes in the 
park department in 1916, and also in 
the total salaries as set forth by re-. 
spondent, is beside the question here, 
for the fact remains that to do the 
character of work involved ... both 
the number of the positions and the 
total of salaries paid have been in- 
creased’’). 

40. Other departments: 
Generally see supra § 1250 et seq; 

and intra § 1594 et seq. 

Building see supra § 385 et seq. 
Charities and corrections see infra 

§ 1586 et seq. 

Conduits and subways see supra § 

1545 et seq. 

Fire see supra § 1445 et seq. 

Health see supra § 465 et seq. 

Market see supra § 512, 

Park see supra § 1559 et seq. 

Police see supra § 1271 et seq. 

Public works see supra § 1256 et seq. 

Street see supra § 1509 et seq. 

Water and light see supra § 1528 et 
seq. 

Wharves and docks See supra § 1552 
et seq. 

Mandamus to school boards gen. 
erally see Mandamus 8§§ 331-347. 

“Supervision and regulation of 
schools in general see Schools and 
School-Districts [35 Cye 801]. 

41. Ill.—Alton Community Cons. 
School Dist. No. 151 Bd. of Educa- 
tion v. Alton Water Co., 314 Ill. 466, 
145 NE 683; Kinnare v. Chicago, 171 
Til... 332, 49) NB. +536. Pfaff, 70); Ti AZ 
106]; Peo. v. Davis, 209 Ill, A. 117 
{rev on other grounds 284 Ill, 439, 
120 NE 326]. 

: Moat eer v. Stremmel, 52 Mo. 

09. 

N. J.—Merrey v. Paterson Bd. of 
Education, 100 .N. J. L. 2738, 126 A 215; 
Wendel y. Hoboken Bd. of Education, 
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tion,*? or a department,** arm,** or instrumental- 
ity*® of the city; and not a body corporate,*® or 
By force of statute a 
board may be constituted as.a board of education 
for the control of primary and grammar schools, 


a municipal corporation.** 


and a high school board for the 
schools.*® 


Members of board. While members of the board 
of education have been held to be municipal offi- 
cers,*® it is also held that neither they,°° nor school 
directors,>! nor school district officers, 
nicipal officers; but that they are state®® or public 


MUNICIPAL CORPORATIONS 


control of high 


‘ . i Sani ( 


8§ 1568-1569 


been held to be civil officers.** 
Change in the personnel of the membership of a 
board of education does not affect the entity of its 
corporate existence.°® 
[§ 1569] b. Authority and Powers of Board.®* 
The powers of a board of education are such as 


are expressly or impliedly conferred upon it by 


52 


are mu- 


officers. Members of a city school committee have 


75 N. J. L. 70,.66 A 1075 [rev on other 
grounds 76 N. J. L. 499, 70 A 152]. 

N. M.—Albuquerque Water Supply 
Bees Albuquerque, 9 N. M. 441, 54 


N. Y.—Fleischmann y. Graves, 235 
N. Y. 84, 138 NE 745; Fuhrmann vy. 
Graves, 285 N: oY. 77, 138 INE ) 743; 


Titusville Iron Co. v. New York, 207 
N. Y. 203, 100 NE 806; Ham v. New 
York, 70 N. Y. 459; Reif v. Schwab, 
204 App. Div. 50, 197 NYS 127; Jaked 
v. Albany Bd. of Education, 198 App. 
Div. 113) 1189 NYS (697 [afi 234 Ni YY: 
591 mem, 138 NE 458]; Owen v. New 
York, 141 App. Div. 217, 126 NYS 
38; Gunnison v. New York Board of 
Education, 80 App. Div. 480, 81 NYS 
181) Patt 276 INe Yo 11,).68 NE) 10615 
Ocorr, ete), Co.t vy. Mittle: Malis w17 
- App. Div.’592, 79 NYS 251 faff 178 
N. Y. 622 mem, 70 NE 1104 mem]; 
Associated Buffalo Architects, Inc. v. 
Buffalo Bd. of Education, 127 Misc. 
854 mem, 217 NYS 603 mem; Oneida 
Bd. of Education vy. Tuttle, 125 Misc. 
230, 211 NYS 413; Peo. v. Neilson, 48 
HowPr 454. 

Okl.—Farley v. Perry Bd. of Educa- 
tion, 62 Okl..181, 162 P 797. 

Ont.—London Bd. of Education vy. 
London, 1 Ont. L. 284. 

[a] Public education is a_ state 
and not a municipal function. Hirsh- 
Hee v. Cook, 227 N. Y: 297, 125 NE 

[b] In New York City (1) the 
board of education, speaking in gen- 
eral terms, Stands as a_ substitute 
for the latter as a corporate agency 
of the state for the purpose of ad- 
ministering educational matters. Peo. 
v. Craig, 232 N. Y. 125, 1383 NE 419; 
Hirshfield v. Cook, 227 N. Y. 297, 125 
NE 504; Smith v. New York Bd. of 
Education, 208 N. Y. 84, 101 NE 791, 
AnnCasi914D 406. (2) It is one of 
the administrative departments of 
the city. Dobrovolny v. Prendergast, 
219 N. Y. 280, 114 NE 436. (3) No 
relation of principal and agent exists 
between the city and such board. Peo. 
v. Craig, supra; Hirshfield vy. Cook, 
supra; Titusville Iron Co. v. New 
Works (207 Ni Ve S20a;69 1.00) NE S06 
Owen v. New York, 141 App. Div. 
217, 126 NYS 38. (4) An action for 
breach of a lease executed by the 
assistant secretary of the board of 
education, leasing property for the 
purposes of the board, could not be 
maintained against the city, but must 
be brought against the board of edu- 
cation. Rodemann y. New York, 162 
App. Div. 150, 147 NYS 199. 

[c] Applicability of civil service 
acts.—The board of education of the 
city of Chicago, authorized by. the 
general school laws of 1872 (L. [1871—- 
1872] p 700) and’1889 (L. [1889] p 
239), providing that in all cities cf 
over one hundred thousand inhabi- 
tants the public schools shall be 
controlled by the board of education, 
is still connected with and a part 
of the municipal government, and, as 
such, all its offices and nlaces of em- 
ployment are within the Civil Service 
Act, except the members of the board, 
the superintendent, and _ teachers, 
who are exempted from the classified 
service. Brenan v. Peo., 176 Ill. 620, 
52 ,.NE 353. See generally supra 


§§ 979, 983-991, 1039-10438, 1127-j 
1134 


42. Daniels v. Grand Rapids Bd. of 
Education, 191 Mich. 339, 158 NW 23, 
LRA1916F 468; Whitehead v. Detroit 
Ba. of Education, 139 Mich. 490, 102 
NW 1028; Atty.-Gen. v. Lowrey, 131 
Mich. 639, 92 NW 289 [aff 199 U. S. 
233, 26G9CH) 27,450) Le tedaylemits 

[a] As instrumentality of state.— 
The board of education of the city of 
Grand Rapids organized under Loc. 
Acts (1905) No. 593, and amendments 
thereto, is an instrumentality of the 
state for educational purposes only, 
although vested with power to ac- 
quire and hold title to property, Sue, 
and be sued. Daniels v. Grand Rapids 
Bd. of Education, 191 Mich..329, 158 
NW 28, LRA1916F 468. See Board 
of Education vy. Detroit, 30 Mich. 
505. 

43. Ackerman v. Moody, 38 Cal. 
A. 461, 176 P 696; State v. Duluth Bd. 
of Education, 158 Minn. 459, 197 NW 
964. 

44. Hogansville v.- Farrell Heat- 
ing, etc., Co., 161 Ga. 780, 1382 SH 435. 
See Peo... 'v.. Peoria; 229 T1l. °225,. 32 
NE 225 (the board of school in- 
spectors is a branch of the city gov- 
ernment of the city of Peoria). But 
see Blakely v. Singletary, 138 Ga. 
632, 633, 75 SE 1054 (holding that the 
act. creating the board of education 
of the city of Blakely did not make 
that board a mere agency of the 
city). » 

[a] “The maintenance of a public 
school is a function of every munici- 
pality, and a very important one.” 
Hogansville v. Farrell Heating, etc., 
Co., 161 Ga. 780, 1382 SE 436, 439, 

45. Madden v. Kinney, 116 Wis. 
SOU se NIWA DOws 

46. Blakely v. Singletary, 138 Ga. 
632, 75 SE 1054 (the members of the 
board of education of the city of 
Blakely are statutory trustees). 

47. Dayton v, Thomas, 20 OhNPNS 
539; McCullough v, Philadelvhia, 32 
Pa, Super. 109. 

48. Brown y. Visalia, 141 Cal. 372, 
74 P 1042. 

49. Ackerman v. Moody, 38 Cal. 
A. 461, 176 P 696; Stern v. Berkeley, 
25 Cal. A. 685, 145 P 167; Bonner v. 
Belsterling, 104 Tex. 432, 138 SW 
51 [aff (Civ. A.) 1387 SW. 1154]. 

50. Whitt v. Wilson, 212 Ky. 281, 
278 SW 609; Dayton v. 'Thomas, 20 
OhNPNS 529. 

51. Chalfant v. Edwards, 173 Pa. 
246, 338 A 1048. 

52. EFrans v. Young, 30 Nebr. 360, 
46 NW 528, 27 AmSR 412. 


53. Whitt v. Wilson, 212 Ky. 281, 
278 SW 609. But see Dayton vy. 
Thomas, 20 OhNPNS 539. (holding 
them to be officers or agents of a 
school district). » 

54. Blakely v. Singletary, 128 Ga. 
632, 75 SH-1054. 

55. In re Woonsocket School Com- 


parece Hlection, 28 RR.’ 1) 629; 72) 7A 
56. Earley v. Perry Bd. of Wdu- 
cation, 62 Okl. 181, 162 © 797. 

57. Of boards or departments gen- 
erally see supra § 1254, 

58. Cal.—Bates v. San Francisco 
Ba of Education, 139 Cal. 145, 72 P 


the charter or act creating it.°® t 
charged with the responsibility of furnishing an 
efficient system of education,®® and may have power 
to select the textbooks for the city schools,*° to 
select sites for school buildings,®* to reduce classes 


Thus it may be 


Ga.—Blakely v.-Singletary, 138 Ga. 
632, 75 SE 1054. 

Tll.—Peo. v. Chicago Bd. of Edu- 
cation, 198 Ill. A. 195 [app dism 275 
Tll. 195; 113 NE 965]. 

Ky.—Heyker v.: Herbst, 106 Ky. 
509, 50 SW 859, 51 SW 820, 20 KyL 
1983. 

La.—State v. New Orleans School 
Directors, 3 La, A. (Orleans) 383. 

Mich.—Detroit Bd. of Education y., 
Detroit, 80 Mich. 548, 45 NW 585. 

N. Y.—Fuhrmann vy. Graves, 2385 
Ne -Y. 77,2138) NE 48" [att 203: App. 
Div. 507, 196 NYS 776]. 

Okl.—Molacek v. White, 31 Okl. 
69S, tL2i2 Weep oe an 

Pa.—Com. v. Davis, 199 Pa. 278, 
49 A 75. 

Vt.—Harrison vy, Davis, 81 Vt. 309, 
70 A 567. 

Wis.—Madden y. Kinney, 116 Wis. 
561, 93 NW 535. . 

59. Fuhrmann vy. Graves, 235 N. 
Y. 77, 188 NE 743 [aff 203 App. Div. 
507, 196 NYS 776]; Peo. v. Craig, 232 
N. Y. 125, 133 NE 419; Reif v. Schwab, 
204 App. Div. 50, 197 NYS 127. 

[a] Supervision and control cf 
premises.—Premises on which is a 
public school of New York City, al- 
though owned by the city, are under 
the supervision and control of its 
board of education. Owen v. New 
yore 141 App. Div. 217, 126 NYS: 

8 


{[b] Establishment and conducting 
of evening schools.—Under the char- 
ter of the city of New York the 
board of education, in the exercise of 
its judgment and discretion, has 
power to establish evening schools 
and to change the system of con- 
ducting them, Cusack v. New York 
Bd. of Education, 174 N., Y. 136, 66 
NE 677. 

60. Detroit Bd. of Education v. 
Detroit, 80 Mich. 548, 45 NW _ 585; 
Madden v. Kinney, 116 Wis. 561, 93 
NW 535. 

[a] Power to furnish free text- 
books.—Except in pursuance of leg- 
islative authority a school board of 
a city has no power to furnish tree 
textbooks. Detroit Bd. of Education 
v.. Detroit, 80 Mich. 548, 45 NW 


585, 
61. Molacek v. White, 31 Okl. 693, 


122 P 523; Com. v. Davis, 199 Pa. 
278, 49 A 75. 
[a] Pledge as affecting exercise 


of discretion.—“‘A board of educa- 
tion, charged, by virtue of its public 
office, with the duty and discretion 
of locating a public high school 
building, [cannot] make an enforce- 
able contract or pledge to the elec- 
tors of the municipality, independent 
of the ballots, that if they will vote 
bonds to construct the same it will, 
as a consideration therefor, erect it 
upon any particular tract of ground, 
and after having made the pledge, 
and the electors relying thereon have 
voted the bonds proposed the 
board, in the exercise of its discre- 
tion, by reason of the _ resolution, 
contract, or pledge which it made, 
[is not] precluded from then erect- 
ing the building upon another and a 
different site than the one previously 
selected.” Molacek v. White, 31 
Okl. 698, 696, 122 P 523. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘a principal 


“4a 
r.. 1569-1570] 
and retire unnecessary teachers,®? and to enact rules 
for the conduct of its proceedings; but such au- 
thority does not empower it to change charter or, 
common-law rules as to the power of a majority.®* 
A board of education has no power to advertise 
an election on school matters committed by law to 
Where a village becomes attached 
to a city, the power of the school board is extended 
So also where a city 
is created out of a village, the board of education 
provided by the city charter immediately supersedes 
As to the powers 
and duties imposed by law on a board of education, 
it has no authority to waive them by a contract,*? 
or to abdicate them by a pledge to the electors.®8 
Control by municipal authorities. 
of education is subject to control by municipal au- 
thorities to the extent prescribed by law,*® powers 
which are expressly conferred on such a board by 


the council.®* 


over the annexed. territory. 


the old village school board.®® 


the laws of the state cannot be 


62. Bates v. San Francisco Bd. of 
Education, 139 Cal. 145, 72 P 907; 
Cusack v. New York Bd. of Educa- 
tion, 174 N. Y. 136, 66 NE 677 (where 
has been discharged, 
where a change in the conduct of the 
school has rendered his services un- 
necessary, he is not entitled to a 
writ of mandamus to compel his re- 
instatement). 

63. Malloy v. San Jose Bd. of Ed- 
ucation, 102 Cal. 642, 36 P 948; Hey- 
ker v. Herbst, 106 Ky. 509, 50 SW 
859, 51 SW 820, 20 KyL 1983. 

64. Ocorr, etce., Co. v. Little Falls, 
7% App. Div. 592,° 79 NYS 251 [aft 
178 N. Y. 622 mem, 70 NE 1104 mem]. 

65. School Trustees v. School In- 
spectors, 214 Ill. 30, 73 NE 412. 

66. State v. Sweeney, 103 Wis. 
404, 79 NW 420; State v. Fowle, 103 
Wis. 388, 79 NW 419. 

67. Farley v. Perry Bd. of Edu- 
cation; 62> Okt. 181, 162 P7977: 


68. Molacek v. White, 31 Okl. 693, 
122.P 5232 
69. Peo. v. Chicago Bd. of Edu- 


eation, 198 Ill. A. 195 [app dism 275 
TH}, 1955113 INE 965]; Peo. v.\ Craig, 
232 N. Y. 125, 1838 NE 419; Emerson 
v. Buck, 230 N. Y. 380, 130° NE 584; 
Hirshfield v. Cook, 227 N. Y. 297, 125 
NE 504. 

[a] Statute construed.—L. (1917) 
ec 786, amending Education Law, es- 
tablishing boards of education in 
eities and defining their powers, did 
not expressly repeal that part of 
Greater New York Charter § 96, 
which provides that the department 
of education shall be an adminis- 
trative department of the city, nor 
§ 108, which provides that the head 
of the department of education shall 
be called the board of education. 
Hirshfield v. Cook, 227 N. Y. 297, 125 
NE 504. 

[b] Extent of control.—Some 
part of the administration of public 
education may by the state be com- 
mitted to a municipality and to a 
board of education as a department 
of such municipality, and its admin- 
istration will then rest upon a speci- 
fied and prescribed division of au- 
thority and responsibility between 
such representatives of the state ana 
officers of the state education depart- 
ment representing the state. Hirsh- 
field v. Cook, 227 N. Y. 297, 125 NE 
504. 

{e] Power to investigate.—(1) Un- 
der Binghampton City Charter (L. 
[1907] ec 751) § 41, providing that the 
eouncil may, not inconsistent with 
the provisions of that act or any 
other laws, regulate the powers and 
duties of any city officer or depart- 
ment, and has power to investigate all 
city officers and departments, power 
of the council to investigate the board 
of education is limited to the coun- 
cil’s authority to regulate the b vard’s 
powers and duties. Miller v. Tayn- 
tor, 170 App. Div. 126, 155 NYS 746. 
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As to suits. 


litigation.”? 
While a board 


gence.®° 


limited or con- 


(2) The power of the mayor, under 
Binghampton City Charter (L. [1907] 
ec 751) § 385, to remove members of 
the board of education does not 
authorize an investigation of the 
board by the council for the purpose 
of. ascertaining what action is to be 
taken by the mayor, the investigation 
not being at the mayor’s request, nor 
necessary to the purpose, Miller v. 
Tayntor, supra, 

[ad] Power to examine auditor of 
board to determine financial condi- 
tion of schools.—In view of L. (1917) 
ce 786 § 877, amending Education Law, 
providing that estimates of funds 
necessary for educational purposes 
shall be filed with the board of esti- 
mate and apportionment, and, if the 
estimate is less than four and nine- 
tenths mills on every dollar of as- 
sessed valuation in the city, such 
amount shall be appropriated, and, if 
the estimate exceeds such sum, the 
excess shall be subject to the action 
of the board of estimate and appor- 
tionment, the board of aldermen, and 
the mayor, § 879, authorizing the 
board of estimate and apportionment 
to raise money, and § 880, providing 
for its payment into the city treas- 
ury and for its classification by the 
city comptroller, the auditor of the 
board of education may be exam- 
ined as a witness by the commis- 
sioner of accounts of the city under 
Code Civ. Proc. §§ 854, 855, to ascer- 
tain the financial condition of the 
city and the needs of the public 
schools therein, notwithstanding 
public education is a state, and not 
a municipal, function. Hirshfield v. 
Cook, 227 N. Y. 297, 125 NE 504. 

{e] Right to examine records.— 
The city council being charged with 
the duty of furnishing funds for 
school purposes, and the control of 
expenditures in a large measure, such 
duty cannot be performed with in- 
telligence and judgment unless the 
council is fully and accurately in- 
formed as to the requirements for 
school purposes. This necessarily 
involves knowledge of the receipts 
and expenditures, and the right to ob- 
tain this knowledge through examina- 
tion of the records of the board in- 
heres in the mutual relations of the 
parties and must be upheld unless 
the statute has clearly closed this 
avenue of information; this right is 
not negatived by the statutory duty 
of the board of education to com- 
municate to the city council’ from 
time to time such information as may 
be required, Peo. v. Chicago Bd. of 
Education, 198 Ill. A. 195 [app dism 
20 ole Sy eS VIN 9.6.5)] 5 

70. Peo. v. Chicago Bd. of Edu- 
cation, supra; Fleischmann y. Graves, 
235 N. Y:. 84, 138 NE (745; Peo. v. 
Craig Ad2eiNiev 2o, los NE 419; 
Reif v. Schwab, 204 App. Div. 50, 197 
NYS 127. 

71. See supra § 1568. 


. 


[§ 1570] ¢. Liabilities.78 
is liable for its wrongful acts,7® or its own negli- 
A board of education is not liable for the 
negligence of its employees or agents,8! the exemp- 
tion from liability in some instances being based 


[43 C.J.] 873 


trolled by the municipal authorities.” 

A board of education when created 
as a body corporate’? may sue and be sued.7? 
Where, however, a board of education is a mere 
instrumentality of the city government,’* it is in- 
capable of being sued.74 
the liability to be sued naturally and reasonably 
implies the right of employing counsel,” particu- 
larly where, in protecting what it regards as the 
interests of the schools in a controversy with the 
city council, the corporation counsel could not repre- 
sent the board;*® but it has been held that a board 
of education has no power to employ counsel, when 
the city attorney is bound to represent it in all 


The authority to sue and 


The board of edueation 


_72. San Francisco Bd. of Educa- 
tion v. Fowler, 19 Cal. 11; Whitehead 
v. Detroit. Bd. of Education, 139 Mieh. 
490, 102 NW 1028; Merrey v. Paterson 
Bd. of Education, 100 N. J. L. 273, 126 
A 215; Fleischmann v. Graves, 235 
N. Y. 84, 138 NE 745; Titusville Iron 
Co. v. New York, 207 N. Y. 2038, 100 
NE 806; Gunnison v. New York Bd. 
of Education, 80 App. Div. 480, 81 
NYS! 18d" [Laftel 764 Nw wy. 1d 6S Ne 
106]; Donovan v. New York Bd. of 
Education, 44 N. Y. Super. 53, 55 How 
Pr 176;. Associated Buffalo Archi- 
tects, Inc. v. Buffalo Bd. of Hduca- 
tion, 127 Misc. 854’mem, 217 NYS 
603 mem, 4 

[a] Necessity for presentation of 
claim.—The board of education of 
the city of New York is a municipal 
corporation within a statute requir- 
ing presentation of claims before 
suit to entitle plaintiff to costs (Gen. 
Mun. L. § 29, as added by L. [1911] 
egies; Gens Corp; bs 38'§' 1357 380s Give 
Pract. Act § 1498, as renumbered by 
L. [1921] c¢ 199). Caldwell v. New 
York Bd. of Education, 127 Misc. 492, 


216 NYS 501. 
73. See supra § 1568. 
74 Madden vy. Kinney, 116 Wis. 


561, 93_NW 5365. 

75. Merrey v. Paterson Bd. of 
Education, 100 N. J. Li. 278, 275, 126 
A. 245, 

“We think this cannot be success- 
fully contended for in the face of 
the authority to sue and the liability 
to being sued, which naturally and 
reasonably imply the right of em- 
ploying counsel to prosecute and de- 
fend, and in the fact [face] of the 
positive legislative intention to make 
such boards separate and distinct 
bodies corporate. as _ hereinbefore 
stated.”- Merrey v. Paterson Bd. of 
Education, supra. 

76. Fleischmann vy. Graves, 235 
N. Y. 84, 1388 NE 745. - 

77. Denman v. Webster,’ 7 Cal. 
Unrep. Cas. 65, 70 P 1063. 

78. Liabilities of: 

Board or department generally see 

supra § 1254, 

Municipal officer generally see supra 

§ 1198 et seq. 

79. Titusville Iron Co. v. New 
York, 207 N. Y. 203, 100 NE 806 
(wrongful appropriation of property). 

80. Wahrman v. New York Bd. of 
Education, 187 N. Y. 331, 80 NE 192, 
116 AmSR 609, 10 AnnCas 405. But 
see Kinnare v, Chicago, 171 Ill. 332, 
49 NE 536 [aff 70 Ill. A. 106] (hold- 
ing that a.board of education is ex- 
empted from liability for the negli- 
gent acts of its servants to the same 
extent as the state itself). 

81. Kinnare v. Chicago, supra; 
Whitehead v. Detroit Bd. of Educa- 
tion, 139 Mich. 490, 102 NW 1028; 
Wahrman v. New York Bd. of Edu- 
cation, 187 N. Y. 331, 80 NE 192, 116 
AmSR 609, 10 AnnCas 405. 

[a] Liability for acts of officers 
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on the status of the board of education as a quasi 
corporation charged with governmental functions.*? 
Members of the board of education are not per- 
sonally liable on a contract made by the board,** 
nor are they liable as officers or agents of the state, 
county, or municipal corporation, within a statute 
imposing personal liability on contracts made with- 
out an appropriation.** By force of statute a mem- 


_ber of the board of education has 


for the difference in the price of property pur- 
chased by the school board and the price paid by 
the vendor, the vendor having purchased the prop- 
erty on information furnished by the removed mem- 
ber, he being a member of a partnership and an 
integral part of a corporation, both of which were 


interested in the transaction.®® 


whose duties defined by law.—Where 
the board of education was vested 
with .the general control and care 
of the school buildings and property 
for the purposes of public education 
and the care and safe-keeping of 
such buildings were committed to 
ward trustees by operation of law, 
the board was not liable for their 
neglect of duty. Wahrman v. New 
York Bd. of Education, 187 N. Y. 331, 
80 NE 192, 116 AmSR 609, 10 AnnCas 
405; Donovan v. New York Bd. of 
Education, 85 N. Y. 117. 

82. Kinnare v. Chicago, 171 Ill 
332,49. NE’ 536 -faff. 70 Ill. A, 106]; 
Whitehead v. Detroit Bd. of Educa- 
tion, 139 Mich. 490, 102 NW 1028. 

83. Dayton v. Thomas, 20 OhNP 
NS 539. 

Dayton v. Thomas, supra, 
Mauch vy. Kuhs, (Mo.) 191 SW 


5; 
[a] Constructive notice. — (1) 
Where a member of a board of edu- 
cation was a partner in a firm con- 
cerned in a transaction between the 
board of education and another to 
purchase a school site, he was 
charged with notice of transactions 
of the firm. Mauch v. Kuhs, (Mo.) 
191 SW 425. (2) Where a member of 
a board of education was director 
and secretary of a corporation inter- 
ested in a transaction by which the 
board of education purchased a school 
site from another, he was chargeable 
with notice of the transaction of the 
corporation. Mauch v. Kuhs, supra. 

86. Eligibility of officers: 
Generally see supra §§ 1016-1044. 
Departmental officers generally see 

Supra § 1252. 
. 87. Peo. v. New York Ba, of Edu- 
cation, 1 Den. (N. Y.) 647. 

88. Peo. v. New York Bd. of Edu- 
cation, supra. 

g9. State v. Bus, 1385 Mo. 325,. 36 
SW 636, 33 LRA 616 (holding, how- 
ever, that the offices of deputy sheriff 
and schooi director are not* incom- 
patible). 

90. State v. Bayonne Bd. of Edu- 
cation, 54 N. J. L. 3138, 23 A 670. 

91. Appointment or election of 
Officer's : 
Generally see supra §§ 982-1015. 


85. 
42 


Departmental officers generally see 
supra § 1252. 
92. Ala.—State v. Waldrop, 158 


Ala. 86, 48 S 394. 

Ill.—Peo. v. Coffin, 285 Tll. 344, 120 
NE 807 [rev 209 Ill. A. 1386]; Peo. 
vy. Welsh, 260 Ill. 532, 103 NE_578. 

Ky.—Elliott v. Burke, 113 Ky. 479, 
68 SW 445, 24 KyL 292. 

Oh.—State v. Strawsburg, 96 Oh. 
St. 576, 117 NE 959. 

Okl.—Searcy v. State, 64 Okl. 257, 
167 P 476. 

R. I.—In re Woonsocket School 
Committee Hlection, 28 R. I. 629, 72 
A 417 


[a] Election by council.—Pub. L. 
(1888) p 22 c 728 § 12 cl 2, providing 
for the election of members of a 
school committee in W by the city 
eouncil, is not in conflict with art 7 
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the office.8® 


been held liable 
such board.%° 


General. 


law.%8 


§ 1 of the amendments to the Consti- 
tution, and declaring that electors 
“shall have a right to vote in the 
election of all civil officers,” the 
quoted clause not being equivalent to 
“a right to vote for all civil officers.” 
In re Woonsocket School Committee 
Election, 28 R. I. 629, 72 A 417. 

{b] Concurring action of mayor 
and council.—(1) Under L. (1879) p 
285, as amended by L. (1889) p 235, 
providing that the mayor of the city 
of Rockford shall nominate to the 
council for confirmation the members 
of the board of education, both the 
mayor and city council must concur 
in the appointment of members of 
the board. Peo. v. Welsh, 260 Ill. 
532; 103 NE 578. (2) Since, under 
L. (1878) p 285, as amended by L. 
(1889) p 2385, the board of education 
of Rockford City could only be ap- 
pointed by the mayor and council 
jointly, L. (1903) p 306, as amended 
by L. (1911) p 500, providing that, 
where, in school districts having a 
certain population, which would in- 
clude Rockford, the board of educa- 
tion is appointed by the council, and 
the special charter does not provide 
for the election of a board, it shall 
be elected as provided by the general 
school law, would not apply to the 
eity of Rockford. Peo. v. Welsh, 
supra. 

[c] Election from wards.—Under 
Act March 31, 1915 § 3 c 278 (Sess. 
L. [1915] pp 644-646), the members 
of the board of education in cities of 
less than five thousand population 
are nominated one from each ward 
and one from outlying territory, and 
elected by the qualified voters of the 
respective wards and outlying terri- 
tory, without regard to whether the 
city is operating under a charter 
form of government or not, the pro- 
vision in respect to the election of 
members of the board being applica- 
ble to both charter and noncharter 


cities. Searcy v. State, 64 Okl. 257, 
167 P 476. j 
{d] On reclassification of city.— 


In view of’ Const. § 1838, an act of 
general assembly approved March 22, 
1924 (L. [1924] e 82), reclassifying 
cities of the state and providing that 
officers holding offices in cities 
changed from a class other than they 
were at the time such officers were 
elected will hold their office until the 
term for which they were elected ex- 
pired or until successor qualified, 
applies only to city or municipal offi- 
cers and is inapplicable to members 
of the board of education of the city 
of Ashland elected under the laws 
applicable to it before it became a 
city of the second class, but the 
members of the board elected accord- 
ing to law after the reclassification 
of the city constituted the legal 
members of the board of education. 


Whitt v. Wilson, 212 Ky. 281, 278 
Sw 609. 
[e] Inconsistent provisions.—The 


Jung Small School Board L. (Gen. 
Code §§ 4698-4702, as amended by 


70-157: 


[§ 1571] d. Eligibility of Members.** When so 
provided by statute members of a board of educa- 
tion must be residents of the municipality ;*’ and 
removal beyond the municipal boundaries or the 
limits of the ward from which one is chosen vacates 
Nor is one eligible to the office of 
school director who holds an incompatible office.*? 
Conversely a member of the board of education 
may be forbidden to hold any office to be filled by 


[§ 1572] e. Appointment or Election®\—(1) In 
Where the method of electing the mem- 
bers of a board of education is prescribed by law, 
an election in any other manner is invalid.% 
must also be elected at the time prescribed by . 


They 


Act May 2, 1913 [103 Oh. L. p 275]), 
effective Aug. 2, 1913, included the 
eity of Springfield in a Glass which 
was to have a board of education 
consisting of not less than three nor 
more than five members, the city 
then having a board of seven mem- 
bers, the terms of four of whom ex- 
pirea in January, 1914, and the terms 
of the other three in January, 1916.- 
The board of education by resolution 
determined that the number of mem- 
bers of the board should be five. that 
the three members whose terms did 
not expire until January, 1916, 
should hold their offices for such 
term, and that at the general election 
in November, 19138, there should be 
elected two members to serve the 
full term of four years, and that at 
the election in November, 1915, two 
members should be elected for the 
full term of four years, and one for 
the fractional term of two years. 
Two members were elected for four 
years at the first election, and at the 
election in November, 1915, the three 
defendants were declared elected as 
members of the board for a term of 
four years each, although no desig- 
nation of their terms had been made 
on the ballots, so that it could not be 
determined which had been elected 
for the four-year term, or which had 
been elected for the two-year term. 
It was held, in view of the purpose 
of the law, the provision that no ex- 
isting term should be disturbed, and 
the inconsistency in the provisions 
whereby they could not be applied, 
and although the resolution for the 
election of a short-term member in 
1915 was not authorized, that the 
tenure of the three members then 
elected would not be disturbed. State 
a cee 96 Oh. St. 576, 117 NE 


93. See case infra this note, 

[a] On adoption of new statute.— 
(1) Since Act Aug. 18, 1907 (Gen. L. 
[1907] p 892) § 199, known as the 
“Municipal Code Act,” relating to the 
organization and government oft 
cities, provides for election, by a city 
coming in under its terms, if only 
such officers as are required by the 
act and are not provided for by the 
city charter, where members of the 
board of education provided for by 
Act. Febr. 11, 1891 (. [1890-1891] 
p 558), which operated as an amend- 
ment to the city charter, were in 
office, there was no authority for 
electing a new board until the in- 
cumbents’ terms expired. State v. 
Waldrop, 158 Ala. 86, 48 S 394. (2) 
Although Act Aug. 13, 1907 (Gen. L. 


[1907] pp 790, 875), known as the 
“Municipal Code Act,” relating to 
organization and government of 


cities, provides in § 169 that at the 
first regular council meeting in April, 
or as soon after as practicable, the 
council shall elect members of the 
board of education, this refers to 
April, 1909, since § 2 postpones going 
into effect of the act generally until 
the officers elected at the general 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i ee gn 


, §§ 1572-1574] 


Reconsideration. Where members have been ap- 
pointed by the mayor with the approval of the 
city council, the council has power, atter confirming 
the mayor’s appointments by timely action, to re- 
consider its action and disapprove such appoint- 
ments.°* 

Adoption of new charter. A statute allowing 
cities to reduce the number of wards to one when 
adopting a new charter, presumably contemplated 
that the number of members of the board of edu- 
cation might change accordingly.** A statute de- 
claring that school districts are presumably legally 
organized after two years’ exercise of a district’s 
franchises, ete., school board members selected in 
“accordance with both the city’s old and new char- 
ters, and acting for over five years, constitute a 
de jure school board.%® 

[§ 1573] (2) Vacancies and Holding Over.®*? Un- 
der a statute declaring an office vacant when the 
officer accepts duties of another incompatible office, 
the office of a member of a city board of education 
and the office of the clerk thereof are incompati- 
ble.°s The method of filling vacancies in these of- 
fices is usually prescribed by law.°® Where a va- 
canecy is caused by resignation to take effeet at 
a certain date, it has been held that a successor 
for the unexpired term may be elected before that 
date.t| By foree of constitutional and statutory pro- 
vision members of the board of education may be 
entitled to hold their office until the qualification 
of their successors.” 
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[§ 1574] f. Removal? Where school commis- 
sioners hold for a fixed and definite term, they 
cannot be summarily removed,* nor in such case 
is the power to remove incident to the power to 
appoint.” Nor is the summary removal of school 
commissioners authorized by a statute providing 
that all city offices are held at the mayor’s pleasure 
unless otherwise provided by ordinance, where the 
terms of school commissioners are fixed by ordi- 
nance and they are not appointed by the mayor.® 
Where, however, a school commissioner is made 


a city officer, and the mayor is given authority to . 


remove at pleasure any city officers appointed by 
him, a school commissioner may be summarily re- 
moved by the mayor, and a provision of the charter 
giving the power of removal to the common council 
is thereby repealed.’ Existence of the right, either 
in the council or mayor, to remove a member of 
the board of education under a charter provision 
empowering them to remove city officers, 1s nega- 
tived by the specific limitations surrounding the 
right of removal of a member of such board else- 
where contained in the charter whereby the mayor 
is empowered to make such removal only when the 
member shall be served with a’ copy of the charges 
against him, and giving him right to defend.® 
By courts. Under some statutes? jurisdiction to 
remove members of the board of education because 
of disqualification or misconduct is conferred on 
the courts.1° But a constitutional provision au- 


municipal election in September, 
1908, enter on discharge of their sev- 
eral official functions, and hence an 
election by the council in April, 1908, 


of members of the board was un-. 


PEoPriges State v. Waldrop, supra. 
Peo. v. Davis, 284 Ill. 439, 120 

NES 326, 2 ALR 1650, 

1 95. MacQueen v. Port Huron, 194 

Mich, 328, 160 NW 627. 

96. MacQueen v. Port 
supra. 

97. Filling vacancies generally see 
supra §§ 1012-1014%. 

; apolding over generally see supra 

Udo, 

88. Haymaker v. State, 22 N. M. 
400, 163 P 248, LRA1917D 210. See 
generally supra § 1033 et seq. 

fa] Incompatibility defined.—In- 
compatibility between offices is an 
inconsistency between the functions 
thereof, as where one is subordinate 
to the other, or where a conirariety 
and antagonism would result in the 
atvempt by one person faithfully and 
impartially to discharge the duties 
of both. Haymaker v. State, 22 N. 
M. 400, 168 P 248, LRA1917D 210. 
Elliott v. Burke, 113 Ky. 479, 
68 SW 445, 24 KyL 292; Searcy v. 
State, 64 Okl. 257, 167 P 476; Com. 
»v. Evans, 102 Pa. 394. 

[a] Filling vacancy at next mu- 
nicipal election.—Where a vacancy 
occurs in the board of school con- 
trollers in the city of Scranton, which 
is a city of the third class, divided 
into more than tweive wards, such 
vacancy is to be filled by the quali- 
fied voters of the proper ward at the 
next municipal election. Com, v. 
Evans, 102 Pa. 394. 

[b] erm of appointees.—Under 
St. §§ 1521, 1522 (Russell St. §§ 4116, 
4117), defining a vacancy in office as 
existing when there is an unexpired 
term of office without a lawful in- 
cumbent, and providing for appoint- 
ments to fill vacancies, and §§ 3588, 
8589 (§§1561, 1562), providing for the 
election of a school board in a city 
in the odd years, and empowering 
the board to fill vacancies until the 
next general election, appointees to 
fill vacancies in the board holding 
under appointments made on April 
and August of an even-numbered 


Huron, 


thorizing judges of the district court to remove 


year hold office until the next gen- 


eral election in the odd-numbered 
year. Hollar v. Cornett, 144 Ky. 420, 
138 SW 29s. 


1. Leech v. State, 78 Ind. 570. 

2. See constitutional and _ statu- 
tory provisions; and Elliott v. Burke, 
113 Ky. 479, 68 SW 445, 24 KyL 292 
(question left undecided). 


[a] Power of court to oust where 
successor not qualified.—Under a 
constitutional provision ~- entitling 


every officer to hold until his suc- 
cessor Gualifies, except when he is 
removed, and a statute providing 
that an office becomes vacant when 
its incumbent accepts an incompati- 
ble oftice, where a member of a 
board of education accepts the in- 
compatible office of clerk of the 
board, the court has no authority to 
oust her in the absence of the quali- 
fication of her successor to the office. 
Haymaker v. State, 22 N. M. 400, 163 
P 248, LRA1917D 310. 

3. Removal of officers generally 
see supra §§ 1079-1137. 

4 Hooper v. Farnen, 85 Md. 587, 
37 A 4380 (school commissioners are 
not brought within such power of 
removal by Baltimore City Code 
[1893] art 1 § 46, providing that a 
term of office shall not be deemed to 
be fixed within Code Pub. Loc. L. 
art 4 § 31, by the fact that the ordi- 
nance prescribes that the officer shall 
be appointed biennially, or as other 
city officers, or by other like expres- 
sion, since such provision merely pre- 
scribes what words shall. not create 
a fixed term, and does not affect a 
term which may be in fact fixed). 


5. Peo. v. Healy, 231 lL 629; > 83 
NE 453. 

[a] Power of mayor.—L. Vane?) 

256, and: Acts April 1; 187 (i. 


{1871 -72)] p 700), which it pepeanea 
cover the entire subject of free 
schools, provide the mayor in cities 
of more than 100,000 inhabitants 
shall appoint the members of the 
board of education, and give no au- 
thority to remove them. The Cities 
and Villages Act (Act April 10, 1872; 
L. [1871-72] p 218) provides a uni- 
form. system for municipal govern- 
ment, and does not refer to schools 
or school officers. It provides that 


the mayor shall appoint all city offi- 
cers, and section 7 of article 2 (page 
221) authorizes him to remove any 
officer appointed by him when he 
deems the city interests to require It. 
It was held, that the mayor has no 
authority to remove members of the 
board of education in such cities, the 
power of removal conferred by the 
Cities and Villages Act being confined 
to officers appointed under that act. 
L. (1895) pp 85, 86 §§ 1, 2, authoriz- 
ing the mayor to appoint and to re- 
move civil service commissioners, 
and L. (1871-72) p 609, authorizing 
him to appoint and remove public 
library directors indicate that the 
Cities and Villages Act was not in- 
tended to apply to officers appointed 
under other acts. Peo. v. Healy, 231 
lll. 629, 83 NE 453. 

6. Hooper v. Farnen, 85 Md. 587, 
387 A 430. 

7. Peo. v. Boland, 35 Mise. 117, 71 
NYS 233. 

& Miller v. Tayntor, 170 App. 
Div. 126, 155 NYS 746. 

9. See statutory provisions. 

10. Mauch v. Kuhs, (Mo.) 191 SW 
425 (evidence held sufficient to jus- 
tify a removal for disqualification 
caused by interest in transaction re- 
sulting in sale of property to school 
board). 

[a] Construction of statute.—As 
a right to public office is neither in- 
herent nor constitutional, while 
charges preferred against an official 
must be established with sufficient 
certainty to sustain a judgment of 
ouster, no such rule of strict con- 
struction is applicable to a statute 
regulating the proceedings for the 
removal of a member of a board of 
education as is applied to the inter- 
pretation of a criminal _ statute. 
Mauch v. Kuhs, (Mo.) 191 SW 425. 

[b] Sufficiency of petition.—In a 
proceeding to remove a member of a 
board of education, a petition which 
in charging defendant with a viola- 
tion of his trust followed with al- 
most literal particularity language 
of a statute, which itself fully de- 
fines conditions under which action 
may be instituted, was not insuffi- 
cient for lack of certainty. Mauch v. 
Kuhs, (Mo.) 191 SW 425. 


_ 
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county officers for cause does not prevent the legis- 
lature from providing for a different method of 
removal for members of a board of education cre- 
ated by a city charter.1+ 

By recall.2 Charter provisions making elective 
municipal officers subject to recall are applicable 
to members of a board of education whose offices 
are elective.'? 

[§ 1575] g. Compensation.14 The compensation 
of members of the board of education is that which 
is prescribed by law.1® Where it is provided that 
no member shall receive any pay or emolument for 
his services, no recovery can be had except under 
a contract of employment. Where the member 
relies upon an implied promise to pay, and not 
upon a contract of employment, services rendered 
are presumed to be voluntary and official duty for 
which there can be no recovery.*’ A charter, de- 
daring that so much of the estimates as the council 
and board of estimates shall approve shall be levied 
for the board of education, confers on the board 
of estimates the power to approve or reject the 
amounts of the salaries of the officers of the board 
of education.*® t : 

[§ 1576] h. Superintendent—(1) Appointment:’® 
Authority to appoint a superintendent of schools 
may be expressly conferred upon the board of edu- 
cation,?° or it may be implied from the power to 
govern the school districts.21 But such power has 
been held to confer no right to appoint a superin- 
tendent of music.?? Power to fill a vacancy in the 
office of superintendent is also generally given to 
the board of education.?* 

{§ 1577] (2) HEligibility.2* Where a _ superin- 
tendent of schools is appointed by the school board, 
he is merely an employee of that department of 
the city government, and not a ‘‘municipal officer’’ 
within a charter provision that all municipal offi- 


11. Bonner vy. Belsterling, 104 Tex.) 733, 84 P 238. 
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cers shall be registered voters of the city.” 

[§ 1578] (3) Term.” The term of a superin- 
tendent of schools is such as is agreed upon in the 
contract of employment, providing, of course, such 
term does not exceed the limits imposed by stat- 
ute;?? the contract is not invalid because the serv- 
ices extend beyond the duration of the terms of the 
members of board employing him.** <A statutory 
provision that the term of a superintendent must 
end on a certain day and month has been held di- 
rectory and not mandatory, time not being of the es- 
sence of the contract.?° 

[§ 1579] (4) Removal.*° Power conferred upon 
a city council to remove a superintendent of schools 
‘for cause’? does not give it power to remove 
him at its discretion, but only for legal cause, and 
its decision may be controlled by mandamus.*! The 
provision of a statute, that no ‘‘teacher’’ shall be 
dismissed by a board of education unless charges 
are first reduced to writing and an opportunity given 
for defense before the board or a committee 
thereof, covers superintendents of public schools, 
and the dismissal of a superintendent without ob=- 
servance of these provisions may be enjoined.2? A 
board of education cannot waive its statutory right, 
in force at the time of making of a contract, to 
dismiss a superintendent of schools at pleasure.** 
The statutory power of a board of education to 
remove a superintendent at its pleasure is conclu- 
sive, and cannot be inquired into by the courts.** 

[§ 1580] (5) Compensation.*® The salary of a 
superintendent of schools is generally fixed by the 
board of education,*® and, while he has been held: 
to be an employee and not a public officer within 
a constitutional provision forbidding a change in 
the salary of-publie officers during their term of 
office,?7 a voluntary increase of salary during such 
term is without consideration and against publi¢ 


(1) Under Greater New York Charter 


432, 138 SW 571 [aff (Civ. A.) 137 
SW 1154] (holding valid a removal 
by recall of the voters). 


12. Recall generally see supra §§ 
1108-1121. ; 
13. Ackerman v. Moody, 38 Cal. A. 


461, 176 P 696; Bonner v. Belsterling, 
104 Tex. 432, 138 SW 571. 

[a] School district embracing 
territory outside city.—Under Const. 
art 11 § 8%, San Diego Charter art 7 
§ 2, as amended in 1905, art 1 c 3, 
as amended in 1909, art 1 c 4 § 4, 
and art 7 § 3, and Pol. Code §§ 1576, 
1616, the members of the board of 
education of the city of San Diego 
are subject to recall, although the 
San Diego school district comprises 
certain territory outside of the cor- 
porate limits of the city, and the 
board members are paid by warrants 
drawn upon the county treasurer. 
Ackerman v. Moody, 38 Cal. A. 461, 
176 P 696. 

14. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

15. Stern v. Berkeley, 25 Cal. A. 
685, 145 P 167. 

16. Snyder v. Albuquerque Bd. of 
Education, 10 N. M. 446, 62 P 1090. 

17. Snyder v. Albuquerque Bd. of 
Education, supra. 

18. Burton v. Detroit, 
195, 156 NW 453. 

19. Appointment or 
officers: 

Generally see Supra §§ 982-1015. 
Departmental officers generally see 

supra § 1252. 

20. See statutory provisions; and 
Davidson v. Baldwin, 2 Cal. A. 733, 
84 P 2388; State v. New Orleans 
School Directors, 3 La. A. (Orleans) 
383. 

21. 


190 Mich. 


election of 


Davidson v. Baldwin, 2 Cal, A. 


22. Perot v. Philadelphia, 11 Phila. 
(Pa.) 181. 

23. Peo. v. Babcock, 114 Cal. 559, 
46 P 818. 

24. Eligibility of officers: 
Generally see supra §§ 1016-1044. 
Departmental officers generally see 

supra § 1252. 

25. Baltimore v. Lyman, 92 Md. 591, 
48 A 145, 84 AmSR 524, 52 LRA 406. 
Lone. Generally see supra §§ 1056— 

70. 

27. Layton vy. Clements, 7 Oh. A. 
499; Farley v. Perry Bd. of Hduca- 
tion, 62 Okl. 181, 162 P 797. 

Contract as affected by power to 
remove see infra § 1579. © 

28. Farley v. Perry Bd. of Hduca- 
tion, 62 Okl. 181, 162 P 797. And see 
Layton v. Clements, 7 Oh, A. 499 
(validity sustained on other grounds). 

29. Layton v. Clements, supra. 

30. Removal of officers generally 
see supra §§ 1079-1137. 


31. State v. Watertown, 9 Wis. 254. 
ae Layton v. Clements, 7 Oh. A. 
499. 


33. Farley v. Perry Bd. of Edu- 
cation, 62 Okl. 181, 162 P 797. 

34 Farley v. Perry Bd. of Edu- 
cation, supra. 

35. Compensation of officers gen- 
erally see Supra §§ 1138-1185. 

36. State v. New Orleans School 
Directors, 3 La. A. (Orleans) 383; 
Ward v. Toledo Bd. of Education, 21 
Oh: Cir, Ct699>11> Oh, Cin Dec 6: 

{a] Implied power.—The power of 
the board of school directors to fix 
the compensation of a superintendent 
of schools may be implied from its 
statutory authority to appoint. State 
v. New Orleans School Directors, 3 
La. A. (Orleans) 383. 

{b] Teachers in New York City.— 


§ 56, members of the supervising 
staff of the department of education, 
along with teachers and examiners, 
are excepted from that class of per- 
sons whose salaries the board of 
alderman, upon the recommendation 
of the board of estimate and appor- 
tionment, is empowered to fix. 
Hirshfield_v. Cook, 227 N. Y. 297, 125 
NE 504; Dobrovolny v. Prendergast, 
219 N, .Y. 280, 288, 114 NE 486; 
Hogan v. New York Bad. of Education, 
200 N, Y. 370, 98 NE 951. (2) “The 
board of education has power to 
adopt by-laws fixing the salaries of 
all members of the supervising ... 
staff. (Greater New York Charter 
[L. 1901, ch. 466], § 1091.) Dobro- 
volny v. Prendergast, supra. 

[ec] The board of education of 
Buffalo (1) has charge of the school 
system of the city, with sole and ex- 
elusive authority to employ super- 
intendents and teachers, and fix their 
salaries, under the Educational Law, 
aS amended by L. (1919) ec 645. 

uhrmann v. Graves, 285 N. Y. 77, 
138 NE 743 [aff 203 App. Div. 507, 
196 NYS 776]. (2) The salaries of 
the supervising and teaching staff 
being largely fixed by statute, and a 
considerable portion of the total ex- 
penditure therefor being provided by 
the state, they must necessarily be 
controlled by the board of education 
free from interference by the mu- 
nicipal authorities. Reif v. Schwab, 
204 App. Div. 50, 197 NYS 127. 

[d] Limitation on power to fix 
salary held repealed.—State v. New 
Orleans School Directors, 3 La. A. 
(Orleans) 383. 

37. Ward v. Toledo Bd. of Edu- 
eatlony (21); Oh... Cine Oti699) 1 HOhe 
Cir Dec. 6 71, 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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policy.“ A superintendent is not deprived of his 
right to salary by repeal of the ordinance author- 
izing his Sooaliinent after services rendered ;*° but 
he does lose such right by accepting another in- 
compatible position under the school authorities.*? 

After discharge.*4 A superintendent of schools, 
discharged by a board of education under its power 
to discharge at pleasure, is entitled to compensation 
from the time of entering upon his duties to the 
date of notice of his discharge.*” 

[§ 1581] i. Teachers. A charter provision giving 
the board of education power to appoint teachers 
only on the superintendent’s nomination must be 
observed.*® The position of a teacher is that of 
an employee, resting on the contract of employ- 
ment, and not that of an officer of the city,** and 
the board of education of a town or city has the 
authority, unless such authority is expressly or im- 
pliedly denied by statute, to contract with a teacher 
for the latter to teach in its public schools for a 
certain fixed term.*° 

Compensation.*® A teacher being an employee, 
the board of education has the power to reduce the 
salary of any teacher, either by an actual reduction 
in the amount paid, or by providing that the salary 
shall be paid-only for the period during which the 
teacher actually performs service.47 Although a 
statute provides that all pay deducted from the 
salary of a teacher should be certified by the au- 
ditor of the board of education to the comptroller 
monthly, which amount should be turned into a re- 


38. 
eation, supra. 


Ward v. Toledo Bd. of Edu- 


MUNICIPAL CORPORATIONS 


45. Doerun Bd. 
Bacon, 22 Ga, A. 72, 95 SE 753. 
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tirement fund, the board of education may direct 
that moneys deducted from a teacher’s salary be- 
cause of absence and eredited to such fund should 
be withdrawn, when subsequently and for sufficient 
reason the board excuses such absence.*§ 

Removal.4® A teacher cannot as a rule be re- 
moved or discharged except on charge preferred, 
and after trial;°° and if one is unlawfully removed, 
he is entitled ‘to recover his salary for the time 
after such removal,®! less any sum he may have 
earned as a substitute during such time.®? | 

Validity of Pension Act.°* An act providing for 
the pensioning of teachers in city districts of the 
second grade of the first class, and requiring the 
treasurer of the board of education in cities of the 
second grade of the first class to reserve at each 
payment of teachers’ salaries a certain per cent 
thereof for the purpose of creating a fund to be 
used in pensioning teachers who shall have pursued 
their professional employment a certain length of 
time, is unconstitutional as in violation of a econ- 
stitutional provision requiring that all laws of a gen- 
eral nature shall have uniform operation throughout 
the state.°* 

[§ 1582] j. Other Officers and Employees—(1) Ap- 
pointment,°> Tenure,°® and Abolition’? of Office or 
Position. A board of education ordinarily has au- 
thority to employ such persons other than teachers 
and supervisors as are required subject to the limi- 
tations imposed by law,°* including those imposed 


50. Doerun Bd. of Education Wie 
Bacon, 22 Ga. A: 72,75, 95 SH753 
[quot Cyc]; Brenan y.: Peo., L7G tT, 


of Education v. 


620, 52 NE _ 353; 


39. Kimball v. Salem, 111 Mass. [a] Board of education of New 
87. -| York City.—(1) Under Greater New 
40. Ward v. Toledo Bd. of Edu-| York Charter § 56, teachers, examin- 
cation, 21 Oh. Cir, Ct. 699, 11 Oh. Cir.| ers, and members of the supervising 
Dec. 671. staff of the department of education, 
41. See generally supra §§ 1143,| are excepted from that class of per- 
1144; and infra § 1654. sons whose salaries the board of 
42. Farley v. Perry Bd. of Edu-| aldermen, upon the recommendation 


eation, 62 Okl. 181, 162 P 797. 


43. Wetmore v. St. Louis Bd. of 
Education, 86 Mo. A. 362; Peo. v. 
Maxwell, 65 App. Div. 265, 73 NYS 


527 [aff 169 N. Y. 608 mem, 62 NE 
1099 mem]. 

[a] Appointment of principal. 
Under the New York charter appoint- 
ments of principals of the public 
schools must be made by the school 
boards of the several boroughs upon 
nominations previously made by the 
board of school superintendents for 
the particular borough, and from a 
list of eligible persons transmitted 
to such schogl boards by the su- 
perintendent of schools. Such list 
should contain the names of those 
licensed before the charter took ef- 
fect as well as the names of those 
licensed by the board of examiners. 
Peo. v. Maxwell, 65 App. Div. 265, 
73) NYS 527 [aff 169 N. Y. 608 mem, 
62 NE 1099 mem]. 

[b] Separate lists for male and 
female teachers.—The rights of a 
female teacher of the public schools 
of the city of New York who held 
a “Grade <A” licénse on Febr. 1, 
1898 are not impaired by making 
separate eligible lists for male and 
female teachers, nor by the appoint- 
ment of a male teacher of a lower 
relative standing to a position 
which, in the exercise of a reason- 
able discretion, the board determined 
should be filled by a man. Fitzpat- 
rick v. New York Bd. of Education, 
69 Misc. 78, 125 NYS 954. 

44. Doerun Bd. of Education v. 
Bacon, 22 Ga. A. 72, 75, 95 SE 753 
[cit Cyel; Steinson v. New York Bd. 
of Education, 165 N. Y. 431, 59 NE 
300; Murphy v. New York Bd. of 
Education, 87 App. Div. 277, 84 NYS 
380 [aff 38 Misc. 706, 78 NYS 248]. 

Employees generally see infra § 
1613 et seq. ~ 


of the board of estimate and appor- 
tionment, is empowered to fix. 
Hirshfield v, Cook, 227 N. Y. 297, 125 
NE 504; Dobrovoiny v. Prendergast, 
219 N. Y. 280, 283, 114 NE 436; Ho- 
gan v. New York Bd. of Education, 
200" Nee ve 0. oo) NE opal a (C2))) ne 
board of education has power to 
adopt by-laws fixing the salaries of 


all members of the . teaching 
staff. (Greater New York Charter 
[L. 1901, ch. 466], § 1091.)”  Dobro- 


volny v. Prendergast, supra. 

[b] fhe board of education in 
Buffalo (1) under the Hducation 
Law (Consol. L. ec 16) has the au- 
thority to engage such teachers and 
employees as it thinks necessary and 
fix their compensation where not 
otherwise fixed by law, subject to the 
power of the city council to limit 
the total amount of its budget. 
Fleischmann y. Graves, 2385 N. Y. 
84, 1388 NE 745; Fuhrmann vy. Graves, 
985 N.Y. 7%, 138 NE 7433) Hmerson 
v. Buck, 280 N. Y. 380, 130 NE 584. 
(2) The salaries of the supervising 
and teaching staff being largely fixed 
by statute, and a considerable por- 
tion of the total expenditure there- 
for being provided by the State, they 
must necessarily be controlled by 
the board of education free from in- 
terference by the municipal authori- 
ties. Reif v. Schwab, 204 App. Div. 
50, 197 NYS L27- 

46.. Of employees generally 
infra § 1652 et seq. 

47. Murphy v. New York Bad. of 
Education, 87 App. Div. 277, 84 NYS 
380 [aff 88 Misc. 706, 78 NYS 248]. 


see 


48. Peo. v. Cook, 100 Misc. 276, 
166 NYS 687. 
49. Removal of: 


Employee generally see infra § 1669 
et seq. 

Figg generally see supra §§ 1079-— 
ESTS. +3 


Steinson v. New 
York Bd. of Education, 165. N, Ys 431, 
59 NE 300; Peo; v, New York Bd. of 
Education, 78 App, Div. 501, 79 NYS 
624 [aff 174 N. -Y. 169, 66 NE 674]. 

[a] Marriage of teacher.— Where 
a city charter contemplates the re- 
moval or discharge of a teacher only 
on charges preferred and after trial, 
a by-law declaring a vacancy to ex- 
ist as the result of the marriage of a 
female teacher is invalid. 
Murphy, 39 Misc. 166, 79 NYS 174. 

[b] A reduction of a teacher 
from one grade to another, accom- 
panied by, a decrease in pay; consti- 
tutes a “removal’’ and reappoint- 
ment, rather than a “reassignment,” 
and hence can only be brought about 
for cause. Peo. v. New York Bad. of 
Education, 78 App. Div. 501, 79 NYS 
624 [aff 174 N.Y. 169, 66 NE 674]. 

51. Doerun Bd. of. Education v. 
Bacon, 22 Ga, A: 72, 75, 95 SE 753 
[quot Cyc]; Steinson y. New York 
Bd. of Education, 165) Net i.) 4315859 
NE 300. 

52. Doerun Bd. of Education v. 
Bacon, 22 Ga. A, 72; 75,795 SH753 
[quot Cyc]; Bogert v.. New York Bd. 
of Education, 44 Misc. 10, 89 NYS 
180] [aff 106 App. Div. 56, 94 NYS 

53. Pensions of: 

Firemen see supra § 1492 et seq. 
Policemen see supra § 1407 et seq. 

54. State v. Kurtz, 21- Oh. Cir. 
Ct. 261, 11 Oh. Cir. Dec.’ 705. 

55: ‘Appointment or election of 
officers: 

Generally see supra §§ 982-1015. 
Employees generally see infra § 1616 


et seq, 
56. Term of: 
Employment generally see infra 


§ 1646 et seq. 

Oe generally see supra §§ 1056— 

57. Abolition of office generally 
see supra §§ 977-981. 

58. See cases infra this note, 

[a] Employment of optometrist. 
—Under St. (1909) p 908 § 1, author- 
izing a board of education to estab- 
lish health and development. super- 


Matter of . 


878 [43 C.J.] 


by the: civil: service acts.°® Where a member of 
a board of education is selected clerk of the board 
by his own vote, which is necessary to give him a 


majority, there is no election.®° 


office of the clerk of a city board of education who 


has the right to continue at the 


board is not terminated by the mere fact that the 
membership of the board becomes entirely changed.*+ 
A board of. education which is authorized to in- 
vestigate matters of administration through com- 
mittees may temporarily abolish a position based 
on an investigation by a committee which it 


ratified.®? 


[§ 1583] (2) Removal,** Suspension, and Fines. 
‘Appointees to board of education, subject to ap- 
proval and confirmation of city council, having no 
legal title to the office, have no power to terminate 
appointments of officers of the board and make new 
The power of the 
board of education to remove its employees, other 
than teachers, is sometimes limited so as to require 
-a determination of dismissal only 
-charges,® the board under some provisions, however, | 


appointments in their stead.** 


‘vision in the public schools, and to 
employ an examining staff and other 
employees necessary to carry on the 
‘work, and Pol. Code § 1617 subd 21, 
authorizing the board to give diligent 
leare to the health and physical edu- 
‘eation of pupils, and to employ prop- 
ierly certified persons for such work, 
the board is not limited to employ- 
ing an examining Staff, but may em- 
ploy an optometrist, without adopt- 
ing the entire scheme, keeping in 
view the necessities of the situation 
and the district’s finances. . Beard v. 
“Webb, 35 Cal. A, 332, 169 P 927. 

{b] Board of education of New 
York City (1) may appoint such offi- 
‘cers, clerks, or subordinates in its 
administrative service as it» may 
deem necessary, but such power is 
subject to reasonable regulation and 
eontrol in behalf of the city 
(Greater New York Charter §§ 226, 
1067). Dobrovolny v. Prendergast, 
219 N. Y. 280, 114 NE 436. (2) The 
commissioners of the department of 
public instruction of the city of New 
York had exclusive authority as to 
the employment and control of sub- 
ordinates and servants. Ham v. New 
York, 70 N. Y. 459 [aff 87 N. Y. 
Super. 458]. 

‘Le] Board of education of Buffalo 
under the Education Law (Consol. 
L. ¢c 16) has the authority to engage 
such teachers and employees as _it 
thinks necessary subject to the 
power of the council to limit the 
total amount of its budget. Fleisch- 
mann v. Graves, 235 N. Y. 84, 138 NE 
745; Fuhrmann vy. Graves, 235 N. Y. 
77, 138 NE 743; Emerson vy. Buck, 
230 N.Y: 380,130 NE 584. 

59, Brenan v. Peo., 176 Ill. 620, 52 
NE 353; Virtue v. New Jersey Civ. 
Serv. Commn., 97 N. J. L. 80, 116 A 
168. 

[a] Lhe business manager (1) of 
the board of educatign—of Newark, 
appointed under School L. (19038) §§ 
50, 70-72, is not the head of a de- 
partment, within the meaning of the 
Civil Service Law, but is subject to 
be put into the competitive class. 
Newark Bd. of Education v. New 
Jersey Civ. Serv. Commn., 98 N. J. L. 
417, 119 A 875, (2) Even if a busi- 
ness manager was the head of a de- 
partment, there is no authority in 
law authorizing the appointment of 
a deputy manager to act generally 
which is the only statutory reason 
for placing a deputy in the unclassi- 
fied civil service. Virtue v. New 
Jersey Civ. Serv. Comign., 97 N. J. L. 
80, 116 A 168. 

Civil service acts: generally see su- 
pra §§ 983-991. 


MUNICIPAL CORPORATIONS 


being authorized 


The tenure of 


pleasure of the 


was held not to 


duly | removal by the 


probation.°* 


of education has 
and the party in 


after a trial on 


60. State v. Goodrich, 86 Conn. 68, | 
84 A 99. i 

61. State v. Goodrich, supra. 

62. Peo. v. Board of Education, 


156 NYS 65 [rev 164 App. Div. 930, 
149 NYS 558]. 2 

63. Discharge of employee gener- 
ally see infra § 1669 et seq. 

Eemoval of officers generally sce 
supra §§ 1079-1137. 

64, Peo. v. Coffin, 285 Ill. 344, 120 


NE’ 807 [rev 209 Ill) Ay 136] Peo: v. 
Francis, 285 Il]. 344, 120 NE 807 
[rev 209. Tl]. VA. A851 Peo: sv. Miller, 
285 Ill. 344, 120 NE 807 [rev 209 Ill. 
A. 1384]. 

65. See statutory and charter pro- 
visions; and Egan v. New York Bad. 
of Education, 70 Mise, 518, 127 NYS 
611 [aff 150 App. Div. 902 mem, 135 
NYS 1109 mem (app dism 214 N. Y. 
653 mem, 108 NE 1093 mem)].' See 
also State v. Cincinnati Bd. of Hdu- 
cation; 2 Oh. A. 40, 20 Oh. -Cir..,Ct. 
N. 8S. 520 (a janitor-engineer was 
not entitled to mandamus to require 


the board of education to prefer 
charges against him and give him 
an opportunity to be heard before it, 
and if the charges are sustained to 
certify them to the civil service 
commission, where the board of edu- 
cation offered him reasonable oppor- 
tunity to be heard in his own be- 
half and he failed to avail himself of 
such opportunity). 

[a] Employee not contributing to 
pension fund.—Hurd Rey. St. (1903) 
p 881 ec 24 § 12 provides that no em- 
ployee in civil, service of any city 
who shall have been ‘appointed under 
the rules of the commission shall be 
discharged except for cause, ete, 
after investigation by the commis- 
sion, or a board appointed by the 
commission. Hurd Rev. St. (1903) 
p 1725 c 122 § 8, making provisions 
for a pension fund for public school 
employees in certain cities, provides 
that no employee elected by the 
board of education shall be dis- 
charged except for cause upon writ- 
ten charges which shall be investi- 
gated by such board of education, 
whose decision shall be final. In 
1908 the Public School, Hmployees’ 
Pension Act was amended (Hurd Rev. 
St. [1903] p 1728 ec 122 § 16), pro- 
viding that all appointments of em- 
ployees by the board of education 
shall be made pursuant to the civil 
service act, and that no employee who 
has contributed to such fund shall 
be discharged except for cause upon 
written charges determimed by the 
board of education, ete. It was held 


that ‘the amendment does not limit 
the power of the board of education 


Collateral attack; certiorari.®* 


.a fine, 


ea et 


[§§ 1582-1583 


to impose other penalties such as 


a fine or suspension without pay.®®. 

Notice. A person appointed to a position by the 
board of education under rules of the municipal 
civil service commission whereby his appointment 
was for a probationary period, and if his conduct 
was unsatisfactory to the appointing officer he was 
to be notified during the period that he would not 
thereafter be retained, and if not, his retention 
was to be equivalent to a permanent appointment, 


be removed by a notification of 
committee of supplies ratified by 


the board of education only after the period where, 
under its by-laws, only the board itself had power 
to appoint and remove, and it did not act during 


Where the board 
jurisdiction of the subject matter 
a trial of an employee on charges, 


its determination is a judgment finally determining 
the question involved, and cannot be collaterally 
attacked;°® if any prerogatives have been unlaw- 
fully assumed by the board, any abuse of authority 


to discharge those who have con- 
tributed to the pension fund, but 
it is given full authority to discharge 
any employees upon a proper hear- 
ing, but in,all other respects the 
civil service laws are applicable to 


such employees. Peo. v. Chicago, 
227 »T11))) 445). Sd iINE? $70. Pees! aye 
Brenan, 125 Ill. A. 29 (both cases 


foll Brenan v. Peo., 176 Ill. 620, 52 
NE 358 decided prior to the amend- 
ment where it was held that the 
board of education had the power to 
investigate and determine charges 
against its employees and to remove 
and discharge them). 


66. See statutory and charter pro- 
visions, 5 F 
[a] Applicability to janitor.—Un- 


der Greater New York Charter (L. 
[1901] c 466) § 1100, granting to the 
board of education certain judicial 
powers over officers and employees, 
and § 1068, giving power to enact . 
by-laws, rules, and regulations for 
defining the duties of officers and 
subordinates, which have the force 
of Jaw, and § 1098, providing for 
penalties for violation thereof to be 
imposed by the board, consisting of 
a fi Suspension, or dismissal, a 
janitor is an employee and subject to 
the penalty prescribed in § 1093. Egan 
v. New York Bd. of Education, 70 
Mise. 518, 127 NYS 611 [aff 150 App. 
Div, 902 mem, 135 NYS 1109 mem 
(app dism 214 N, Y. 653 mem, 108 NE 
pa mera) 1. i 
Effect of by-law empowerin 

committee to fine.—Section a5 of the 
by-laws of the board of education, 
providing that, when a janitor vio- 
lates rules, the committee on care 
of buildings may require him to ap- 
pear before it, and, if guilty, may 
impose a fine of not exceeding five 
days’ salary, does not conflict with 
the power of the board to fine under 
Greater New York Charter (L. [1901] 
ec 466) §§ 1100, 1068, 1098, giving the 
board certain judicial: powers over 
officers and employees and to pass 
by-laws, rules and regulations, and 
fine for the violation thereof, as it 
was intended to distribute the work 
to avoid consideration of trifling 
charges by the board and reserve 
more serious charges to the board 
itself. Egan v. New York Bd. of Edu- 
cation, 70 Misc. 518, 127 NYS 611 
[aff 150 App. Div. 902 mem, 135 NYS 
1109 mem (app dism 214 N. Y. 653 
mem, 108 NE 1093 mem)]. 

67. Peo. v. New York Bd. of Edu- 
cation, 217 N. Y. 470, 112° NH 167 

68. Certiorari see also supra §§ 
a 2 Be a 

69. Hgan vy. New York Bd. of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


§§ 1583-1585] 


indulged in, or any substantial injustice done, they 
will be rectified by the court on certiorari.” 

The power of a 
board of education to fix the salary of its employees 
is sometimes circumscribed by a requirement that 
its estimates must be approved by the city council 
and board of estimates,’* or by a requirement, ap- 
plicable to certain classes of employees, for the 
payment of the prevailing rate of wages for a day’s 
work,*® or by a provision vesting in the board of 
aldermen, upon the recommendation of the board 
of estimate and apportionment, the power to fix the 
salaries of every person or officer whose compensa- 
tion is paid out of the city treasury except those 


[§ 1584] (3) Compensation.”4 


Education, 70 Misc. 518, 127 NYS 
611 Laff 150 App. Div. 9u2 mem, lisa 
NYS 1109 mem (app dism 214 N. Y. 
653 mem, 108 NE 1093 mem)]. 

{a] What constitutes collateral 
attack.—Plaintiff, a janitor in a pub- 
lic school of the city of New York, 
sued to recover the amount of fine 
imposed upon him by the board of 
education, based upon a finding of 
the board that plaintiff had violated 
a rule of the department, and plain- 
tiff recovered judgment in the muni- 
cipal court. It was held that the 
judgment must be reversed, as plain- 
tiff’s sole remedy to review the act 
of the board was by certiorari, as 
the action was a collateral attack 
upon the determination of the board 
not warranted in law. Egan v. New 
York Bd. of Education, 70 Misc. 518, 
127 NYS 611 [aff 150 App. Div. 902 
mem, 135 NYS 1109 mem (app dism 


214 N. Y. 653 mem, 108 NE 1093 
mem) ]. : 
70. Egan v. New York Bd. of Edu- 


cation, supra. 
. Compensation of: 
Employee generally see infra § 1652 
et ‘seq. 
Officer generally see Supra §§ 1139- 
1185. 


72. See statutory and charter pro+ 
visions. 
[a] Board of education of Buf- 


falo under the Education Law (Con- 
sol. L. ec 16) has the authority to 
engage such teachers and employees 
as it thinks necessary and fix their 
compensation where not otherwise 
fixed by law, subject only to the 
power of the city council to limit 
the total amount of its budget. 
Fleischmann y. ‘Graves, 235 N. Y. 
84, 188 NE 745; Fuhrmann vy. Graves, 
2365 N.Y. 77, 1388 NE 743; Emerson 
v. Buck, 230 N. Y. 380, 180 NE 584; 
Reif v. Schwab, 204 App. Div. 50, 
197 NYS? 227. 

{b] Under Greater New York 
Charter §§ 56, 96, 108, 226, 1062, 1067, 
1091 the board of education was 
bound by limitations on appropria- 
tions, so that there was no author- 
ity to promote a copyist to a posi- 
tion at an additional salary and the 
comptroller was not required to audit 
a supplemental pay roll for the dif- 
ference. Dobrovolny v. Prendergast, 
219 N. Y. 280, 114 NE 436 [rev 173 
App. Div. 971 mem, 159 NYS 1109 
mem (rearg den 220 N. Y. 573 mem, 
115 NE 1037 mem)]. ¢ 

[ec] Detroit City Charter, declar- 
ing that so much of the estimates as 
the council and board of estimates 
shall approve shall be levied for the 
board of education, confers on the 
board of estimates the power to ap- 
prove or reject the amounts of the 
salaries of the officers, clerks, and 
employees of the board of educa- 
tion. Burton v. Detroit, 190 Mich. 
195, 156 NW 4538. ‘ 

73. See statutory provisions, 

{al Applicability of statutory in- 
ecrease.—L. (1920) c 680 (amending 
Education Law), providing a twenty 
per cent increase in salaries of em- 
ployees of the department of edu- 
cation, was intended to help em- 
ployees whose salaries were fixed by 
the board of education, and does not 


, 
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suspension."® 


nicipality are a 


ferred upon the 


mates.®° 


apply to a lineman electrician em- 
ployed by the board, who, under 
Labor L. § 3, must be paid the pre- 
vailing rate of wages. Schwartz v. 
New York Bd. of Haucation, 207 App. 
Div. 738, 204 NYS 716 [aff 239 N. Y. 
566 mem, 147 NE 198 mem]. 

_74 See statutory and charter pro- 
visions; and Hirshfield v. Cook, 227 
N. Y. 297, 125 NE 504; Dobrovolny 
v. Prendergast, 219 N. Y. 280, 114 
NE 436; Hogan vy. New York Bd. of 
Education, 200 N. Y. 370, 93 NE 951. 

[a] Power of board of education 
to change.—(1) By the charter of 
the city of New York authority to fix 
the salary of an architectural drafts- 
man in the department of education 
was exclusively vested in the board 
of aldermen, and, where that board 
fixed the salary at thirty-five dollars 
a week, the board of education was 
powerless to increase or decrease the 
amount of compensation. PaGt Ens 
New York Bd. of Education, 216 N. 
Y. 304, 110 NE 612. (2) Where the 
board of aldermen of New York has 
the absolute right to fix remunera- 
tion of janitors for extra work, the 
board of education has no power by 
resolution to rescind a schedule of 
compensation therefor made by the 
aldermen. Mahoney v. New York 
Bd. of Education, 179 App. Div. 782, 
167 NYS 222. 

[b] Extra compensation.—A reso- 
lution of the aldermen of New York 
giving janitors of schools extra com- 
pensation for extra work on recrea- 
tion grounds was legal. Mahoney 
v. New York Bd. of Education, 179 
App, Div. 782, 167 NYS 222. 

{c] A release by a draftsman in 
the department of education of a 
claim for back salary in connection 
with a pretended increase of his 
salary to the amount fixed by the 
board of aldermen was without con- 
sideration. Pitt v. New York Bd. 
of Education, 216 N. Y. 304, 110 NE 
612. 

75. See generally supra § 1140; 
and infra § 1654. 

76,, Peo! sy. "Cookse117 App. Diy: 
788, 102 NYS 1087. 

77. Mandamus to control appro- 
priation, apportionment, and distri- 
bution of school funds see Mandamus 


§ 343. 

78. Peo. v. Centralia Bd. of Edu- 
eation, 166 Tll. 388, 46 NH 1099; 
Kas v. State, 63 Nebr. 581, 88 NW 1776. 

[a] Village treasurer who distri- 
butes license moneys among the 
school districts in whole or in part 
within the corporate limits in a dif- 
ferent manner from that fixed by 
law does so at his peril. Kas v. 
State, 68 Nebr. 581, 88 NW 776. 

79. Ala.—Somerville vy. Wood, 115 
Ala. 534, 22 S 476. 


Mich.—Port Huron Bd. of Educa- 
oe v. Runnels, 57 Mich. 46, 23 NW 
481. 

N. Y.—Peo. v. Craig, 232 N. Y. 
125, £33 NE. 419, 

Pa.—Bailey v. Philadelphia, 167 


Pa. 569, 31 A 95, 46 AmSR 691. 

R. I.—Times Pub. Co. v. White, 23 
RoI: 334, 50°A 383. 

[a] An appropriation to a de- 
partment other than that of educa- 
tion, to pay a mere moral obligation 


[§ 1585] k, Funds.77 


[43 C. 3.) 879 


of teachers, examiners, and members of the super- 
vising staff of the department of education." 

After suspension.’® A clerk of the board of edu- 
cation who was suspended pending the trial of 
charges which resulted in his dismissal is not en- 
titled to recover his salary for the period of his 


The school funds of a mu-, 
trust fund and must be kept and 


handled by the legal custodian as provided by law." 
Authority to disburse school funds is generally con- 


board of edueation,’® subject to the 


supervision of the city council or board of esti- 


of the city to a teacher for services 
rendered before the courts declared 
her appointment illegal, is not an in-’ 
terference with the functions of the 
department of education. Bailey v. 
Philadelphia, 167 Pa, 569, 81 A 925, 
46 AmSR 691. 

{b] Construction of statute.— 
Education L. § 877 subd 7, as amended 
by L. (1917) ¢ 786, which provides 
that “the board of education shall 
administer all moneys appropriated 
or available for educational purposes 
in the city, subject to the provisions 
of law relating to the audit and 
payment of salaries and other claims 
by the department of finance,’’ must 
be read in connection with § 880, 
which provides ‘that school funds’ 
shall be disbursed only by the board 
of education, and clothes that body 
with power of audit. Peo. v. Craig, 


232 N. Y. 125, 188 NE 419. 
80. Burton y.. Detroit, 190 Mich. 
195, 156 NW 4538; Detroit Bd. of- 


Education y. Detroit,.80 Mich. 548, 
45 NW 585; London Bd. of Education 
v. London, 1 Ont. L. 284. 

[a] Finality of approval by coun- 
cil.—A resolution of the council ap- 
proving the estimates of the board 
of education is not final where it 
afterward submits such estiniaves to 
the board of. estimates, and orders~ 
the amount approved by the latter 
to be levied. Detroit Bd. of Educa- 
Hon v. Detroit, 80 Mich. 548, 45 NW 

{b] Supervisory power of the 
board of estimates of Detroit is 
limited to the several funds men- 
tioned in the city charter among 
which the educational fund is not 
included, and consequently that 
board has no power to supervise 
the estimates of the board of édu- 
cation except as to lots and build- 
ings, power as to which is conferred 
on it by L. (1873) No. 331. _ Detroit 
Bd. of Education vy. Detroit, 80 Mich. 
548, 45° NW 585. Ma 

[ec] In Buffalo, under the Educa- 
tion Law (Consol. L.’c-16), the total 
amount of the budget or estimate of 
the board of education is subject to 
limitation and reduction: by the city 
council. Fleischmann y. Graves, 235 
N. Y. 84, 188 NE 745; Fuhrmann v. 
Graves, 235 N. Y. 177, 138 NE’ 743; 
Emerson v. Buck, 230 N. Y. 380,'130 
NE 584; Reif v. Schwab, 204 App. 
Div, 50s 197 ANS 2127: : 

{d] In New York City (1) by 
force of Education L. § 877, when the 
estimate of the board of education 
exceeds four and nine-tenths milis 
on the dollar of assessed valuation 
of property in the city, such excess 
shall be subject to such action by 
the board of estimate and appor- 
tionment, the board of aldermen, and 
the mayor, as that taken on depart- 
mental estimates. Hirshfield. vy. 
Cook,; 227 Ni” Yo" 297," 125 NE) 75104. 
(2) When a special estimate is: pre- 
sented to the board of estimate and 
apportionment under the Education 
Law, that board is’ empowered to 
exercise the authority conferred upon 
it in a consideration of the annual 
estimate filed with it by the board 
of education. Peo. v. Craig, 283 N. 
; Y- 125, 1383 NB 419, 
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[§ 1586] 11. Charities and Correction’'—a, Crea- 
tion, Nature, and Status of Board.*? The nature 
and status of a board of charity and corrections is 
dependent upon the manner and form of its crea- 
tion. Under some acts such a board is simply a 
department or subdivision of the city government, 
having no corporate existence.** Under othér laws 
commissioners of public charities are public officers 
who discharge duties for the general public benefit 
imposed upon them by the legislature.6* Such com- 
missioners and their appointees are not therefore 
officers of the city,’® for whose negligence the city is 
liable.®° 

Creation of bureau of morals or social survey. 
Under a constitutional provision declaring that the 
general assembly shall not delegate to any special 
commission any power to perform any municipal 
function whatever, a statute, providing for the crea- 
tion of the bureau of public morals in cities of 
the second class for the purpose of investigating 
and acting upon all questions and conditions aris- 
ing from sex relationship affecting public morals, 
is invalid, the bureau being given municipal powers 
to investigate conditions, to enforce laws, and prose- 
cute violations.8’ An ordinance creating a bureau 
of social survey and providing that its chief officer 
shall be known as the superintendent of such bu- 
reau, creates such superintendency and does not 
leave the establishment of such office for future 
enactment.°® 

[§ 1587] b. Powers, Duties and Liabilities.6®° A 
board of charities and correction which has no 

81. Other departments: 
Generally see supra § 1250 et seq; 

and infra § 1594 et seq. 
Building see supra § 385 et seq. 


Conduits and subways see supra § 
1545 et seq. 


city. 


MUNICIPAL CORPORATIONS — 


ing officers of the corporation from 
being interested in the performance 
of any work to be paid for by the 
If, at the request of the dis- 
trict attorney, he examines a person 


<7 bed -. “” Fe 
mt * na 


corporate existence ordinarily cannot sue or be. 
sued.2° The rules and regulations of the depart-. 
ment of correction may have the force and effect of - 
statutes.°! Power vested in a director of charities 
and correction by statute to discharge a prisoner 
from the workhouse with the approval of the mayor 
can only be exercised when it appears that it does 
not infringe upon the judicial power, or upon the 
pardoning power vested elsewhere by the consti- 
tution.®” ? 

[§ 1588] c. Removal of Members or Suberdi- 
nates.°? General authority to remove and appoint 
subordinate officers of the department of public 
charities authorizes a removal at will;°* and where 
notice of charges and an opportunity for explanation 
are required, the charges ueed only be sufficiently 
definite to enable the officer to exercise the right of 
explanation;®® the right of explanation, however, is 
a substantial one,®* but the officer is not entitled to 
a formal trial.” It has been held that, under the 
mere grant of power to remove given to commis- 
sioners of charities, they cannot remove an. ap- 
pointee before the expiration of his term except 
for cause. 

Civil service statutes®® protecting veterans from 
removal except on charges and a formal hearing* 
are applicable to employees and officers in the de- 
partment of correction who are appointed in ac- 
cordance with their provisions.2. The charges must 
be substantial,? and the person to be removed is 
entitled to a fair and impartial hearing.* 


convict inhumane. This, of course, 
restricts the discharge of work- 
house convicts to few and exceptional 
cases.” Jiha v. Barry, supra. 

93. Removal of officers generaliy 


Education see supra § 1568 et seq. 
Fire see supra § 1445 et seq. 
Health see supra § 465 et seq. 
Market see supra § 512. 

Park see supra § 1559 et seq. 

Police see supra § 1271 et seq. 

Public works see supra § 1256 et seq. 

Streets see supra, § 1509 et seq. 

Water and light see supra § 1528 et 
seq. 

Wharves and docks see supra § 1552 
et seq. , 
Paupers generally see Paupers [30 

Cye 1058). 

82. Of departments generally see 
supra §§ 1250, 1251. 

83. Monfort v. Wheelock, 78 Minn. 
169, 80 NW 955; Heard v. New York 
Charities Comrs., 51 NYS 375. 

{a] Houses of correction in Suf- 
folk County, pi acen chanel andes 

ev. ts 


(1919) ¢ 222, and Ordinances of Bos- 
ton (1920) c¢’7, pursuant thereto, and 
in' view of St. (1909) c 486 § 5, Gen. 
Eee 124 § 1, ¢.126 § 16, and ¢ 127 
§ 14, and St... (1915) c 116 § 1, the 
government, control, discipline, and 
management of the several houses of 
correction in Suffolk county is in 
the city of Boston, as affects re- 
moval of employees of such institu- 
tions, under Gen, L. c 31 §§ 2, 21, 
26, 438. MeDade v. Boston Dept. of 
Inst., 252 Mass. 184, 147 NE 557. 

{[b] Charleston marine hospital is 
under the exclusive control of the 
city council. Charleston v. Boyd, 8 
S. C. L.. 353. 

84. Maxmilian v. New York, 62 
N. Y. 160, 20 AmR 468. 

85. Macdonald v. New York, 32 
Hun (N. Y.),'89. 

[a] Medical superintendent of the 
asylum for the insane at Ward’s 
Island, who receives a salary, is not 
an “officer” of the city of New York, 
within L. (1882) ¢ 410 § 59, prohibit- 


about to be tried for felony, he is 
entitled to be compensated for the 
service. Macdonald v. New York, 32 
EhunyiGNe Ye) 80). 

86. Maxmilian v. New York, 62 
N. Y. 160, 20 AmR 468. 

87. Moll v. Morrow, 253 Pa. 442, 
98 A 650. 

88. Peo. v. Coffin, 279 Ill. 401, 117 
NE 85 [aff 202 Ill. A, 100]. 

89. Powers, duties, and liabilities 
of officers: 

Generally see supra §§ 1186-1212. 
Departmental officers generally see 

supra § 1254. 

$0. Monfort v, Wheelock, 78 Minn. 
169, 80 NW 955; Heard v. New York 
Charities Comrs., 51 NYS 375. - 

[a] Charity commissioners as 
overseers of poor.—The board of com- 
missioners of public charities and 
corrections of the city of New York, 
created by the city charter (L. [1873] 
c 335 § 74), are the overseers of the 
poor of a town, so as to enable them 
to sue for penalties imposed by L. 
(1857) c 628, relating to the suppres- 
sion of intemperance, and regulating 
the sale of intoxicating liquors, 
which are recoverable in a civil ac- 
tion by and in the name of the over- 
seers of the poor of the town in 
which the alleged penalty is in- 
curred. New York Public Charities, 
ete., Comrs. v. McGurrin, 6 Daly (N. 
Y.) 349. 

91. New York v. Fox, 189 App. 
Div. 440, 178 NYS 805 [aff 232 N. 
We Osta. ANID 64 4a] 

92. Jiha v. Barry, 3 OhNPNS 65, 72. 

“The discharge from the work- 
house is not a legal right that be- 
longs to any convict, for he has had 
all his legal rights in his trial; and 
such discharge is not a matter of 
grace, for that belongs only to the 
governor, It is an act of humanity, 
and can be authorized only in cases 
where a condition has arisen that 
makes the further confinement of the 


see supra §§ 1079-1137. 

$4 Dunphy v. Kingsbury, 173 App. 
Div, 49, 159 NYS 389 (a charter pro- 
vision making the general authority 
to remove subject to the civil serv- 
ice laws had reference to the state 
civil service laws relating to veteran 
soldiers, sailors, and firemen, and 
not to another section in the char- 
ter whereby employees “except as 
herein otherwise specially provided” 
eould not be removed without being 
offered an opportunity for explana- 
tion). 

95. Dunphy v. Kingsbury, supra. 

96. Dunphy v. Kingsbury, supra. 

97. Dunphy v. Kingsbury, supra. 

[a] Acting on own knowledge.— 
In such proceedings the commis- 
sioner is authorized to act on his own 
knowledge and on information de- 
rived from any source. Dunphy y. 
ROSGSDUTY: 173 App. Div. 49, 159 NYS 


[b] Review.—In such proceedings 
the charges being sufficiently definite 
and a_ hearing having been duly 
granted, the evidence cannot be re- 
viewed, nor the order of removal an- 
nulled, for préjudice or bad faith of 
me cee eee the hearing. 

unphy v. Kingsbury, 173 App. i 
49, 159 NYS 389. ee 

98. State v. Brown, 57 Mo. A. 199 
(also holding valid an ordinance re- 
quiring the commissioners to give 
a hearing before ’an officer or em- 
ployee is removed by them). 

99. See supra § 1127 et seq. 

1. See statutory provisions, 


2. McDade v. Boston Dept. of 
Inst., 252 Mass. 184, 147 NE 557; 


Peo. v. Whitney, 143 App. Div. 
127 NYS 554. 7 i oe 
3. Peo. v. Whitney, supra. 
4 Peo. v. Whitney, supra. 
[a] Removal held improper.—The 
mayor of Greater New York notified 
the commissioner of correction, who 
held office Subject to removal by 


ts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Salary after removal. Where a jail matron, 
whose salary is fixed by law, is improperly removed 
by the commissioner of correction, she is entitled 
to her salary for the period between her removal 
and her reinstatement less the amount earned by 
her, although she is strictly speaking not a public 
officer.® ; 

[§ 1589] d. City Physician—(1) In General. If 
a charter authorizes the election of a city physician, 
but does not prescribe his duties, the corporation 
has the power to declare what such duties shall 
be.?’ By force of charter provisions and ordinances 
enacted thereunder a city physician may be entitled 
to hold over his term until the election and qualifi- 
cation of his suecessor;® in the absence of such 
provision he does not hold over,® although there is 
authority to the contrary.?° 

[§ 1590] (2) Salary.*! A city physician is gen- 
erally given an annual salary to be fixed by the 
council.!2 In the absence of anything showing a 
contrary intent, such salary is presumed to be in 
full for all official duties.1* Where one is appointed 
to the office of city physician, and his compensation 
is not fixed by law, it has been held that he is en- 
titled to recover what his services are reasonably 
worth.1* A physician is entitled to his salary while 
wrongfully enjoined from acting.1° Where an ordi- 
nance provides that the city physician shalt receive, 
‘‘when collected, all sums for medical services 
rendered by him for paupers belonging to other 
cities or towns,’’ the physician has an action 
against the city for the money so collected.1° Where 
a city physician, employed by the year, treats pa- 
tients properly chargeable to the county, the city 
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can recover from the county.7 

[§ 1591] 12. Particular Institutions and Build- 
ings!’’—-a, Libraries. Where a statute authorizes 
a city to place the maintenance of its libraries under 
the provisions of the statute by resolution, after 
which a library board may be appointed, and pro- 
vides that thereafter the libraries shall be governed ° 
and maintained under its provisions, a city commis- 
sion after it has adopted the provisions of the stat- 
ute by resolution cannot thereafter rescind its ac- 
tion, and a library board appointed after the adop- 
tion of the provisions of the statute is a legally 
constituted body.'* That the trustees of free public 
libraries of the cities of a state are created cor- 
porations will not prevent such corporations from 
being considered public in character and as branches 
or boards of the different municipal governments.?® 
A municipal library established and managed under 
special acts is not subject to the control of trustees 
provided for libraries established under general 
law.?° ° 

Among the powers usually conferred on the li- 
brary board is the power to take by gift, grant, 
purchase, devise, bequest, or otherwise any real or 
personal property;*+ to control and order the ex- 
penditure of all moneys in the library fund;2? and 
to do all that may be necessary to carry out the 
spirit and intent of the act.?% 

[§ 1592] b. Art Museum. An act empowering a 
city to levy taxes to establish an art museum and 
providing that the board of control of an art mu- 
seum maintained as the department of a university, 
a private corporation, shall constitute the board of 
control, the municipal authorities having no power 


the mayor, that the purchasing agent et seq. 
in the department of correction had 
paid an excessive price for material, 
and that it seemed to be scandalous, 
and that such thievery should be 
stopped, and directed the commis- 
sioner to dismiss such agent unless 
there was good reason to the con- 
trary. The commissioner suspended 
the agent, and prepared and served 
on him formal charges based on the 
mayor’s complaint. The evidence on 
the hearing showed that there was 
no thievery in eonnection with the 
purchase of the material, and that 
the agent acted in good faith, al- 
though under a mistake. He had 
been connected with the department 
for many years and he had_faith- 
fully performed his duties. It was 
held that the determination of the 
commissioner that the agent was 
guilty of misconcuct, negligence, 
and incompetency, justifying his dis- 
missal, was not sustainable because 
of insufficiency of evidence, and be- 
cause of the influence of the mayor’s 


letter to the commissioner to the 
prejudice of the agent. Peo... Vv: 
Whitney, 148 App. Div. 17, 127 NYS 
554. 

5. See generally supra §§ 1143, 
1144 


6. Cantwell v. New York, 75 Misc. 
835, 185 NYS 285 [aff 152 App. Div. 
906 mem, 137 NYS 1113 mem]. 

7. Tucker v. Virginia City, 4 Nev. 
0; Lynch v. Lafland, 4 Coldw, (Tenn.) 
96 


8. Lynch v. Lafiland, supra. 

9. Saunders v. Grand Rapids, 46 
‘Mich. 467, 9 NW 495 (under the char- 
ter of the city of Grand Rapids, fail- 
ure of the city council to appoint 
an officer at a proper time to fill the 
office of city physician, which is not 
elective, will not give the incumbent 
any right to hold over). 

10. Lynch v. Lafland, 4 Coldw. 
(Tenn.) 96. 

11. Compensation of: 

Employee generally see infra § 1652 


[43 C. J.—56] 


q 
generally see Supra §§ 1138- 


Officer 
1185. 
12. Preble v. Bangor, 64 Me. 115. 
[a] Additional compensation in 


cases of infectious diseases.—W here 
by ordinances of a city the city phy- 
sician is entitled to an annual salary, 
to be fixed by the city council, and, 
in cases of infectious disease, to such 
additional compensation as the coun- 
cil may deem just, it was held that 
these provisions did not apply to 
services rendered to paupers, but that 
the compensation for attendance for 
the city upon all cases of such dis- 


eases was to be fixed by the city 
council. Preble v. Bangor, 64 Me. 
DLS: 

13. Edgecomb v. Lewiston, 71 Me. 
343. 

[a] New contract for extra com- 


pensation.—A city marshal has no 
authority to make any new contract 
with the city physician, or to pay 
him an extra compensation for per- 
forming services which he was under 
official obligations to render; nor can 
the overseers of the poor enlarge his 
salary. Edgecomb v. Lewiston, 71 
Me. 343. 

As expert witness see supra § 1152 
note 55 [b]. 

Right not dependent on appropria- 
tion see supra § 1157 note 75 [b]. 

14. Tucker v. Virginia City, 4 
Nev. 20. 


15. Memphis v. Woodward, 12 
Heisk. (Tenn.) 499, 27 AmR 750. 

16.. Filetcher® yy, (Belfast, 7%. Me: 
334. 

17. Clinton v. Clinton County, 61 


Iowa 205, 16 NW 87. 
17%. Other departments: 
Generally see supra § 1250 et seq; 
and infra § 1594 et seq. 
Building see supra § 885 et seq. 
Charities and correction see supra 
So15 86) et Tseq. 
Conduits and subways 
§ 1545 et seq. 
Education see supra § 1568 et seq. 


see supra 


Fire see supra § 1445 et seq. 

Health see supra § 465 et seq. 

Market see supra § 512. 

Park see supra § 1559 et seq. 

Police see supra § 1271 et seq. 

Public works see supra § 1256 et seq 

Streets see supra § 1509 et sea. : 

Water and light see supra § 1528 
et seq. ; 

Wharves and docks see supra § 1552 

18 sist Bentl 

le ate v. Bentley, 96 Kan. 
150 P 218. a Ai 

[a] Rights. of treasurer.—After 
passage of resolution by city commis- 
sion bringing public library within 
provisions of L. (1903) ¢ 121, and 
amendatory acts thereof, where a 
director has been chosen as treas- 
urer, and his band has been ap- 
proved by the board, it should be 
approved by the city commission and 
the library fund turned over to ‘him. 
ee v. Bentley, 96 Kan. 344, 150 P 

19. Newark Free Public Library 
v. New Jersey Civ. Serv. Commun. 
83 N. J. L. 196, 88 A 980 [aff 86 N. J. 
L. 307, 90 A 261]. : 

20. Peo. v. Howard, 94 Cal. 73, 29 

P 485. 
_ 21. Atty.-Gen, v. Nashua, 67 N. 
H. 478, 32 A 852. See Atty.-Gen, v. 
Halifax, 36 N. 8. 177 (holding by an 
evenly divided court that a city coun- 
cil could not rescind a resolution ac- 
cepting an offer made by a third 
person to furnish a certain sum of 
money for the purpose of erecting a 
free public library on condition that 
the city would provide a specified 
sum for its maintenance and a free 
site for the building). 

22. Kelso v. Teale, 106 Cal. 477, 
39 P 948 (the board may appropriate 
money to pay the expense of a dele- 
gate to a congress of librarians). 

2%. Smith y. Minneapolis Library 
Bd., 58 Minn. 108, 59 NW 979, 25 
LRA 280 (such board has power to 
become en ordinary bailee of a col- 
lection of coins). 
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to regulate or control the museum, the whole control 
being vested in the board, does not constitute the 
board a legal entity or corporate body and a public 
municipal institution of the city distinct from the 
university,2* and the mere fact that an ordinance 
provides that the board of control should be aug- 
mented by the addition of the mayor, comptroller, 
and the park commission does not change its na- 
ture.?° 

[§ 1593] c. Other Municipal Structures.>% A 
city council empowered to create commissions of 
citizens for the performance of municipal functions 
has authority to create a commission charged with 
the construction of a public hall, and to determine 
that the members of the commission shall consist 
of the mayor and four others, and that the nomina- 
tions of the latter members shall be made by desig- 
nated officers, and that the election from such nomi- 
nees shall be made by the council, notwithstanding 
a statute provides that an election of a city officer 
by a municipal body shall.be invalid, unless made 
by a viva voce vote.” A committee created to take 
charge of a municipal building has authority to do 
and provide whatever is necessary to maintain it 
in a condition fit for its occupation and use for 
public purposes.2”7 Where such a committee has 
pursued a certain line of conduct for a period of 
years, its authority so to act will be presumed.”* 

Bridge commissioners. Under the Greater New 
York Charter, bridge commissioners appointed to 
control the construction of a bridge over the Hast 
River may be removed by the mayor.*® A charter 
provision empowering heads of departments to de- 
duct from the salaries of subordinates for absence 
from duty without leave authorizes the commis- 
sioner of bridges to deduct from the auditor’s salary 


for time absent without leave or notice, although - 


his absence was caused by sickness, especially where 
the sickness was not of such sudden or disabling 
character as to prevent the auditor from applying 
for leave or giving notice.*° 


24. State v. St. Louis, 216 Mo. 47, 
115 SW 534 (construing Act March 
7, 1907 [L. (1907) p 947 § LT). 


templated by 
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[§ 1594] 13. Miscellaneous Boards and Officers** 
—a,. Board of Assessment, Revision, and Appeal.*1% 
The appropriate functions of a municipal board of 
revision are administrative, not judicial, and do not 
include power to imprison for contempt witnesses 
called before it.32 A municipal board of assessment, 
revision, and appeals is not legally entitled to extra, 
compensation for extra services rendered.** 

[§ 1595] b. Board of Equalization. Where a stat- 
ute providing for a board of equalization of real 
property in a city does not fix the pay of the 
members, and another statute prescribes for each 
member of the county board of equalization such 
sum for each actual day’s work as the county com- 
missioners shall allow, the commissioners should 
fix and allow from the county treasury the com- 
pensation for the city board without reference to 
the rate allowed by the county board.*4 A board 
of equalization holds for such term as is prescribed 
by law.®® An ordinance of the trustees of a city, 
limiting the meetings of the board of equalization 
to two weeks is valid as an exercise of the power 
of the trustees to fix the compensation of the mem- 
bers of the board.*® 

[§ 1596] c.. Board of Mechanical Engineers. <A 
charter provision émpowering the mayor to appoint 
the officers mentioned in the charter does not de- 
prive the council of the power to appoint the board 
of mechanical engineers, which board was created 
under the authority of the city to provide for the 
election or appointment of officers other than those 
designated in the charter.37 An ordinance requiring 


| operators of elevators to procure a license from 


the 
Peo. v. Nixon, 158 N. Y. 221, 52 NH 
1117 [aff 32 App. Div. 518, 538 NYS 33. 


the board of mechanical engineers does not conflict 
with a provision of the charter giving the board 
of public works charge of ordinances regulating the 
use and operation of mechanical appliances in build- 
ings, since the licensing of operators is not a regu- 
lation of the use and operation.%8 

[§ 1597] d. Board of Registration and Election.?° 
A statute establishing a board of commissioners of 


Veterans Act, 


s2. In re Heffron. 9 Oh. Dec. (Re- 
print) 674, 16 CincLBul 285, ee 


Wolcott v. Wilmington, 11 Del. 


25. State v. St. Louis, supra. ._ | 2301. Ch. 15, 95 A 303. 
251%. Office janitor see supra §j; [b] Municipal officers.—Peo. v.| 34. Baum v. Hamilton County, 1 
Seer cate tie hot Ven Wyck, 27 Misc. 439, 59 NYS|Cinc. Super. (Oh.) 553, : 


26. Wheelock v. Lowell, 196 Mass. | 134, 


35. White v. Mitchell, 11 Cal. A. 


220, 81 NE 977, 124 AmSR 543, 12 30. Reilly v. New York, 139 NYS} 202, 104 P 383; Rieder vy. Newport 
AnnCas 1109. 718. (Ky.) 119 SW 1188 (holding that Act 
27. Swift v. Canavan, 52 Cal. 417; 31. Other departments: March 29, 1902 [Acts (1902) p 245 
State v. McCardy, 62 Minn. 509, 64) Generally see supra § 1250 et seq. e 113] § 2 provides for a term of 
Nw 1133. Building see supra § 385 et seq. four years). 
[a] Commissioners to take con-/Charities and correction see supra [a] Authority under charter.— 
trol of a lot for a city hall have| § 1586 et seq, Notwithstanding Mun. Corp. Act 


power summarily to evict a city em- 
ployee occupying the same. Swift v. 
Canavan, 52 Cal. 417. 

[b] Joint committee for city and 


Conduits and 
§ 1545 et seq. 

Education see supra § 1568 et seq. 

Fire see supra § 1445 et seq. 


subways see supra 


| (Deering Gen. 


L. [1906] p 880) § 774, 


providing with reference to cities of 


the fifth 


and sixth class that the 


board of equalization shall continue 


county building.—(1) A joint com- 
mittee created to take charge of a 
city hall and courthouse is not a de- 
partment of either the city or county 


Health see supra § 465 et sed. 
Market see supra § 512. 

Park see supra § 1559 et seq. 
Police see supra § 1271 et seq. 


in session until the returns of the 
assessors Shall have been rectified, 
and an ordinance of the city of Wood- 


government, but a distinct and in- 
dependent quasi-municipal board or 
body. Its powers, as well as the 
mode of exercising them, are deter- 
mined exclusively by the act creat- 
ing it, and not by the provisions of 
the city charter. State v. McCardy, 
62 Minn. 509, 64 NW 11338. (2) It has 
authority to contract for heating and 
lighting the same. State v. McCardy, 
supra. 

23. Worden v. New Bedford, 131 
Mass. 23, 41 AmR 185. 

29. Peo. v. Nixon, 32 App. Div. 513, 
53 NYS 230 [aff 158 N. Y. 221, 52 NE 
1117]. ; 

ta] As occupying subordinate po- 
siticns.—Such commissioners did not 
occupy subordinate positions con- 


Yor later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number 


Public works see supra § 1256 et 
seq. 

Streets see supra § 1509 et seq. 

Water and light see supra § 1528 et 
seq. 

Wharves and docks see supra § 1552 
et seq. 


land that members of the board sh 
receive the sum of five dollars. oe 


day, 


an ordinance of the tr 
Se relics ustees of 


requiring the work of 


equalization to be completed within 


two 
Mun. 


weeks, 


was 


authorized 
Act 


b 
§ 773, rf 


Corp. providing 


that ‘such trustees shall provide by 


Assessor: ordinance a system for th . 
As city officer see supra § 974 note}ment, levy and collection: Se a 
[a] ' |city taxes not inconsistent with the 


Powers of see Supra § 1080 note 
76 [d] 


aaa office see supra § 1058 note 
al. 

Chief clerk of assessor see supra 
§ 1009 note 58 [a]. 

Member of board of assessment 
and revision of Newark, removal of 
see supra § 1098 note 45 


Mlecell,. 41> Cen at Zoe, aeee ae 
Tae White v. Mitchell, supra. 
. a In re Stone, 48 Cal. A. 463, 192 
oy Pisction jomcaeeereale Ses 
[a]. Elections §§ 68-75. 


ee ee ee Le ee 


§§ 1597-1600] 


registration and election for a city, and providing | 


that it~shall be composed of four members, two 
of whom shall be from each of the two leading po- 
litical parties of the city, contravenes a constitu- 
tional provision that no declaration or test shall 
be required as a qualification to any oflice or publi¢ 
trust.*° Members of the board of elections of a 
city are municipal officers,*+ so that a constitutional 
provision forbidding a change in the compensation 
of municipal officers during the term for which they 
are appointed is applicable to them.*? 

[§ 1598] e. Board of Sinking Fund Commission- 
ers. 
the absence of express prohibition may appoint a 
secretary to perform the ordinary duties of such 
an office.** In the absence of some controlling law 
or legislation requiring the application of a differ- 
ent rule, the board is entitled to the eustody of 
such records, papers, and documents as come into its 
possession.*® The duty imposed upon the comp- 
troller of keeping a correct journal of the proceed- 
ings of the board to be authenticated by the secre- 
tary of the board by his signature raises the im- 
plication that the comptroller is entitled to the 
eustody of the journal, and that the journal when 
properly authenticated shall be taken as the official 
record of proceedings of the board,*® and that he 
should compile from the journal ‘the abstract re- 


quired by law to be published in the city record.47 


[§ 1599] f. Boiler Inspector. In an action by a 
city boiler inspector to recover for fees claimed 
to be due him as such, he must show his appointment 
in accordance with the city ordinance relating to 
the inspection of boilers;** proof that he is a de 
facto officer is insufficient.*® 

[§ 1600] g. City Engineer. A city engineer is 
an ‘‘officer’’? within a statute providing for the 
appointment of officers by the municipal govern- 
ment.°° 

Compensation.®! Where a statute fixes the com- 
pensation of a city engineer absolutely, the city 


MUNICIPAL CORPORATIONS 


A board of sinking fund commissioners in . 


[43 C.J.] 883 
council has no power to reduce it.5? Where the 
statute does not fix the salary at a definite sum, but 
merely prescribes.a maximum, the council may fix 
it at any amount less than the maximum.*® If 
the salary is fixed at a certain amount per day he is 
entitled to that amount whether he performs 
any services or not.o4 The right to compensation 
ceases on removal.°® 

Suspension®® and removal.®’ Where the govern- 
ing and controlling power is lodged in the mayor 
and council, the mayor alone has no power to sus- 
pend a city engineer.®® <A city engineer is an ‘‘offi- 
cer’’ removable at the will of the legislature,®°® or 
by the governing power of the municipality where 
power to remove ‘‘officers’’? is conferred on it by 
charter.®° 

Rights and liabilities.*1 An ordinance requiring 
the city engineer to inspect and pass upon the 
construction of all public works and to do the sur- 
veying and engineering ordered by the eity, and 
requiring him to preserve all plans and documents 
pertaining to his office and to deliver them to his 
successor, does not require him to turn over to his 
successor books containing field notes made by him 
in surveying lots of individual owners upon their 
application, under their employment, and at their 
expense, for such books are his private property.** 
In determining whether a contract for street 1m- 
provements has been substantially complied with, 
the city engineer acts in the exercise of quasi- 
judicial functions and is not liable. to persons in- 
jured thereby unless his acts are maliciously and 
willfully wrong.®* 

Deputy or assistant. Noncompliance with a char- 
ter provision requiring the appointment by a city 
engineer of a deputy city engineer to be in writing 
and filed with the registrar does not vitiate the acts — 
of a deputy actually appointed and recognized as 
such.°* An assistant engineer in charge of the 
topographical bureau is improperly removed on 
charges of misconduct not supported by evidence,®° 


40. Atty.-Gen. v. Detroit, 58 Mich.|management, but not to papers, to appointment.—Under a _ statute 
213, 24 NW 887, 55 AmR 675. copies of which he is merely required | providing that no person shall _ be 
41. Empire Voting Mach. Co. v.|to certify. Craig v. Matthews, 2388] elected or appointed to any city office 


Chicago, 267 Fed. 162; Peo. v. Cook 
County, 260 Ill, 345, 1083 NE 282; Peo. 


N. Y. 88, 143 NE 800. 
46. Craig v. Matthews, supra. 


until he is a resident elector of the 


city, if no one is employed to per- 


v. Cook County, 177 Ill. A. 58; Peo. 47. Craig v. Matthews, supra. form the duties of the city engineer 
v. Prendergast, 206 N. Y. 405, 99 NE [a] Publication of calendar. —J/ until he shall become a resident elec- 
1047 [dist In re Reynolds, 202 N. Y.| There is no provision of Greater New| tor, the office remains vacant. Peo. 
430, 96 NE 87, 416]. Merrick, 61 Hun 396, 16 NYS 


42. Peo. v. Cook County, 260 Ill. 


York Charter authorizing the comp-|v. 
troller to make and compel publica- | 246 


345, 103 NE 282; Peo. v. Cook County, 
ge Tel weAe Bos 

43. Sinking funds of municipali- 
ee generally see infra XIX in 44 


44. Craig v. Matthews, 238 N. Y. 


88, 143 NE, 800 (the appointment of, 


a secretary by a board of sinking 
fund commissioners of New York 
City is neither controlled by the pro- 
vision of an ordinance providing that 
a quorum of the board shall consist 
of four members of whom the comp- 
troller shall be one, nor prohibited by 
the provisions of an ordinance that 
the comptroller shall keep a journal 
of the proceedings of the board). 

45. Craig v. Matthews, supra. 

{a] Right as affected by powers 
vested in comptroller.—Under ordi- 
nance of 1844, Greater New York 
Charter, and ordinance Of P1915 .cthe 
comptroller, aS a member of board 
of commissioners of sinking fund, 
is entitled to the possession of all 
water front maps or plans which are 
subjects of public hearings, all title 
deeds, leases, etc., all evidences of 
debt, etc., belonging to sinking funds, 
except such as are directed by law 
or ordinance to be. deposited else- 
where, and all correspondence or 
documents relating to such instru- 
ments or to matters intrusted to his 


tion in the city record of a calendar 
of proceedings to be had before the 
board of commissioners of the sink- 
ing fund, and mandamus will not lie 


to compel such publication. Craig v. 
Matthews, 238 N. Y. 88, 1438 NE 
800. 

48. Home Ins. Co. Vv, Tierney, 47 
Ill, A. 600. 

49. Home Ins. Co. v. Tierney, 
supra. 


Compensation of officers generally 
see supra §§ 1138-1185. 

50. Mobile v. Squires, 49 Ala. 339; 
Com. v. Livingston, 71 Ky. 52, 186 
SW 916; Peo. v. Merrick, 61 Hun 396, 
60 NYS 246. But see supra § 973 
note 17 [a], [ce]. 

[a] Expiration of power of coun- 
cil to appoint.—Under a statute pro- 
viding for the appointment of city 
officers, and declaring that if the 
council shall fail to appoint any such 
officer within three weeks after a va- 
eancy occurs it shall be the duty of 
the mayor, immediately upon the ex- 
piration of such three weeks, to ap- 
point such officer to fill the vacancy, 
on resignation of the city engineer, 
after the expiration of three weeks 
the power of the council to fill the 
vacancy ceases. Peo. v. Merrick, 61 
Hun 3896, 16 NYS 246. 

[b] Employment not 


equivalent 


1223, 66 NW 967. 


Inspector appointed by city engi- 
meer see supra § 973 note 17 [c]. 

Appointment or election of officers 
generally see Supra §§ 982-1015. 

51. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

52. Rundlett v. St. Paul, 64 Minn. - 


53. McFall v. Austin, 1 Tex. A. 
Civ. Cas. § 450. 
pe Roberts v. Lincoln, 6 Nebr. 


55. Mobile v. Squires, 49 Ala. 339. 

56.. Suspension of officer generally 
see supra §§ 1077, 1078. 

57. Removal of officers generally 
see supra §§ 1079-1137. 

58. Metsker v. Neally, 414 Kan. 122, 
21 P 206, 18 AmSR 269. 

59. Gray v. Granger, 17 R. I. 201, 
21-A 342. 

60. Mobile v. Squires, 49 Ala. 339. 

61. Of officers generally see supra 
§§ 11938-1212, 

62. lLeffingwell v. Miller, 20 Colo, 
ANS S29 5A79 Pes 27. 

63. St. Joseph v. McCabe, 58 Mo. 


A, 542. 
Kiley v. Forsee, 57 Mo. 390. 
65, Peo. v. Connolly, 161 App. Div. 
745, 147 NYS 186 [dism of app den 
211 N. Y. 609 mem, 105 NE 1095 
mem (aff 212 N. Y. 599 mem, 106 
NE 1039 mem)]. 
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nor should he be removed for a mere error of judg- 
ment not amounting to misconduct.°® Where it was 
the duty of the city engineer, imposed by charter, 
to make estimates of work done under contracts and 


report them to the council, his assistant engineer | 


could not bind the city by a statement in a letter 
to defendant, the surety on a paving contractor’s 
bond to reimburse the city, that the city was with- 
holding payments on contracts of the contractor un- 
til the suit brought against the city by one injured as 
a result of construction work had been determined.** 

[§ 1601] h. City Surveyor. A city surveyor who 
receives no salary, and whose position becomes va- 
cant only by death, resignation, or removal, is not 
an officer within a statute which provides that any 
person who shall hold or aecept any other office 
connected with the government of the city shall be 
deemed thereby to have vacated every office held 
by him under the city government.*® 

Compensation.®**% Where a city surveyor enters 
on the performance of his duties, as to which the 
ordinances provide that the compensation shall be 
paid by the parties at whose request the work is 
done, there is no implied assumpsit on the part 
of the city in respect of his services.°® So where 
he performs services upon the order of the common 
council without any provision as to the mode of 
compensation, there is no implied assumpsit in his 
favor except such as might arise from the charter.”° 
And under a charter provision that a certain as- 
sessment shall include the expenses of surveying, a 
city surveyor cannot recover for his services unless 
such assessment has been collected, or the munici- 
pality has negligently omitted to make and enforce 
its collection.74 Under an ordinance requiring a 
surveyor to survey and make maps of all the grounds 
required for the opening or changing of streets, the 
duties imposed relate only to the grounds required 
for the opening, and not to the lands to be assessed 
therefor, and he is entitled to compensation for 
extra services rendered in preparing maps of the 
property taken and assessed.?? 

[§ 1602] i. Civil Service Commission.”® Civil 
service commissioners of a city have been held not 
to constitute a body corporate,’* and to be a branch 
or agency of the municipal government.’® The re- 
moval of municipal civil service commissioners is 
sometimes regulated by statute.“° The officers or 
employees under a civil service commission, which 
is an agency of the municipal government, are the 
officers or employees of the city,’” and can only be 
discharged in the same manner as any other officers 
or employees of the city under the civil service 
laws.78 Under a statute authorizing the appoint- 


66, Peo. v. Connolly, supra. 
67. Flint v. Chicago Bonding, etc., 
Co., 202 Mich. 438, 168 NW 528. 
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54; Green v. State Civ. Serv. Commun., 
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ment by a civil service commission of a chief ex- 
aminer, but not defining his duties, such officer has 
no power except that delegated to him by the com- 
mission,’? and where he disregards its directions or 
questions its authority, he is guilty of insubordina- 
tion justifying the commission in removing him.*° 

[§ 1603] j. Commissioner of Deeds. Statutes au- 
thorizing the appointment of commissioners of deeds 
for all the municipalities of a state have no appli- 
cation to municipalities incorporated after the stat- 
utes went into effect.5? 

[§ 1604] k. Department of Public Safety. The 
appointment of a director of public safety at the 
time of. the taking effect of the statute authorizing 
it is valid.®? 

Authority and duties. It is the duty of the police 
and department of public safety to preserve order 
and protect the property of citizens, individual and 
corporate.* A zoning act applicable to a munici- 
pality which confers authority on the state fire mar- 
shal, and provides that words not defined in the 
act shall be construed or defined as in the regula- 
tions of the department of public safety, raises 
the implication that the authority conferred on the 
state fire marshal is conferred on him as a member 
of the department of public safety.5+ 

Removal.*° Although a municipal charter au- 
thorizes the removal of the commissioner of public 
safety, where the commissioner is an exempt fire- 
man, he is entitled to the protection of the civil 
service laws which prevent his removal except for 
incompetency or misconduct.®® 

Deputy. Under a provision that a deputy shall 
possess the powers and perform the duties of his 
principal during a vacancy in the principal’s office, 
on the resignation of a commissioner of public 
safety, the deputy commissioner succeeds to the 
duties of the commissioner as head of the adminis- 
trative department, but he does not succeed to the 
legislative duties of the commissioner, and there- 
fore he is not entitled to sit as a member of the 
city eounceil.§* 

[§ 1605] 1. Employment Bureau. An ordinance 
creating a bureau of employment and providing 
that its chief officer shall be known as the superin- 
tendent of such bureau creates such superintend- 
ency,*®> and does not leave the establishment of 
such office for future enactment.*® 

Clerks. A clerk of a free employment bureau, 
whose duties are those of a subordinate under the 
direction of the board, is not given any different 
authority by being elassified on the civil service 
list as a superintendent,®® nor is he legislated out 
of office by an ordinance creating a new bureau 


599, 119 NE), unambiguous language of § 3 of the 


amendatory act, and is not postponed’ 


68. Wardlaw v. New York, 61 N. Y. 
Super. 174, 19 NYS 6 [rev on other 
grounds 137 N. Y. 194, 33 NE 140]. 

68144. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

69. Locke v. Central, 4 Colo. 65, 34 
AmR 66. 

70. Baker v. Utica, 19 N. Y. 326. 

71. Baker v. Utica, supra. 

72. In re Hudson Ave., 6 Hun (N. 


356. 
73. Civil service acts generally see 
983-991, 1039-10438, 


NE 54; Peo. v. Chicago, 202 Ill. A. 105. 
75. Peo. v. Coffin, ‘282 Tl; 599.119 
NE 54; Peo. v. Chicago, 202 Ill. A. 105. 
76. See statutory provisions; and 


90 Oh. St. 252, 107 NE 581. 

Removal of officers generally see 
supra §§ 1079-1137. 

77. Peo, v. Coffin, 282 Ill. 599, 119 
NE 54. 


78. Peo. v. Coffin,: supra. 

79. Com. v. Philadelphia, 232 Pa. 
5, 81 A 59. 

80. Com. v. Philadelphia, supra. 

81. Parker v. Baker, Clarke (N. 
era” [rev on other grounds 8 Paige 

82. State v. Noble, 12 Oh. Cir. Ct, 
Ne S:-305.°31 Oh. Cire Ct. 85 Pati ei 
Oh, St. 550 mem, 91 NE 1136 mem] 
(Municipal Code [1902] § 146 as 
amended by 99 Oh. L. p 562, providing 
for the appointment .of a director 
of public safety, takes effect Aug. 1, 
1909, as prescribed by jthe plain and 


by § 154a, which provides for a board 
of control to be composed of the 
mayor, director of public safety, and 
director of public service, a board 
which begins operations Jan. 1, 1910). 

&3. Schenectady R. Co. v. Whit- 
myre, 121 Misc. 4,199 NYS 827. 

84. Marcus v. Public Safety Comr., 
(Mass.) 150 NE 903. 

85. Removal of officers generally 
see supra §§ 1079-1137, 

86. Peo. v. Foley, 104 Misc. 684, 
172 NYS 279. See also supra § 1127 
et seq. 

' 87. Peo, v. Gorman, 219 NYS 275. 

88. Peo. v. Coffin, 279 Ill. 401, 117 
NE 85. 

89. Peo. v. Coffin, supra, 

90. Christenson v. Portland, 89 
Or. 609) (175 \P 135; 


a i I— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 
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which is practically identical with the old board.% 
A clerk “of an employment bureau subject to civil 
service rules,°? who is wrongfully removed by the 
mayor, who fails to appeal to the civil service board 
as provided for by the charter, loses his right to 
the office.®* 

[§ 1606] m. Excise Commissioners.°* The legis- 
lature may create a metropolitan board of excise 
for a district embracing the territory of two or 
more municipal divisions of the state. 

Appointment.®°® <A statute providing that all ap- 
pointments of office in the city of New York now 
made by the mayor and confirmed by the board of 
aldermen shall hereafter be madé by the mayor with- 
out such confirmation gives the mayor authority 
alone to make appointments to the office of excise 
commissioner which previous to the enactment of 
this law were made in the city of New York, al- 
though such officers were not strictly city officers, 
but were appointed to execute state authority.” 
The appointment must be in writing, there being 
nothing in the statute authorizing appointment by 
parol.®§ 

Eligibility.°® A supervisor of a city ward is not 
rendered ineligible to the office of excise commis- 
sioner of the city merely by force of a statute 
providing that ‘‘no person shall be eligible to the 
office of commissioner of excise who is a supervisor, 
justice of the peace or town clerk of a town.’’? 

Term of office.2 The term for which officers of 
excise shall hold office is usually regulated by stat- 
ute.2 Commissioners of excise are town officers, 
within a statute which gives town officers the right 
to hold over until their successors have been elected 
and have qualified, although it also provides that 
town officers shall be elected for one year, while 
excise commissioners are elected for three years.* 
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relieve themselves of the duties of office in the 
manner prescribed by statute.® 

Clerk; salary. A statute providing for the es- 
tablishment of excise boards, that the clerk of 
the city shall be clerk of the board, and that all 
license fees shall be paid over to him, to be by him 
paid to the city treasurer, confers no authority 
on the board to fix the compensation of the clerk 
for such service.” 

Rules of an excise board within its authority 
when duly adopted and published are of like force 
and effect as ordinances of the city adopted by 
the eity couneil.§ 

[§ 1607] n. Law Department and City Attorney— 
(1) In General. The law department of the city 
means a department having charge of its law busi- 
ness;® and a city maintaining such a department 
cannot, as a general rule, hire or employ outside 
counsel to attend to the legal business of the ecity.1° 

Appointment.'1| The statutory method of select- 
ing a city attorney must be followed with substan- 
tial strictness.!? 

Term of a city attorney’? is that prescribed by 
statute.14 

Assistant. <A city attorney, when empowered by 
law to do so, may appoint an assistant,!® or with - 
the approval of the mayor may appoint some at- 
torney to act in his stead during his absenee.1® 

[§ 1608] (2) Powers and Duties.17 The powers 
and duties of a city attorney are ‘such as are pre- 
seribed by law.1® 

‘Scope generally. Where it is the duty of a city 
solicitor to be the legal adviser and act as counsel 
for the city and all its departments with officers, 
and to prepare contracts with the city and indorse 
on them his approval of the form thereof prelimi- 
nary to their taking effect, the latter duty is co- 


Delegation of duties.’ 


[a] Right to appointment as di- 
rector.—Plaintiff having been a clerk 
of the Portland free employment bu- 
reau created by Ordinance No. 20035, 
with the grade and title of superin- 
tendent under Ordinance No. 27951, 
was not entitled to be appointed di- 
rector of the Portland Public employ- 
ment bureau, created by Ordinance 
No. 31173, the directors not being re- 
quired to be selected under civil serv- 
ice rules. Christenson v. Portland, 89 
Or. 609, 175 P 135. 

91. Christenson v. Portland, supra. 

92. See supra §§ 1127-1134. 

93. Christenson v. Portland, 89 Or. 
6095175) PB 135. 

94. Power to grant licenses see 
Intoxicating Liquors § 85. 

95. Metropolitan Bd. of Excise v. 
Barrie, 34 N. Y. 657. 

Creation of department or board 
generally see supra § 1251. 

96. Appointment of: 
ae generally see infra § 1616 et 


Officer generally see supra § 982 et 
se 

97. Peo. v. Andrews, 104 N. Y. 570, 
12 NE 274. 

98. Peo. v. Murray, 70 N. Y. 521. 

99. Eligibility generally see supra 
§§ 1016-1044. 

1) “Peo. v; Lahr} 71 Hun 271, 24 
NYS 1020. 

2. Term of office generally see 
supra §§ 1056-1070. 

3. See statutory provisions; and 
Wilson v. Fromm, 80 N. J. L. 582, 78 
A 193; Peo. v. Lahr, 71 Hun 271, 24 
NYS 1020. 

[a] Death of member before quali- 
fication. The death of one of the five 
members of a board of excise com- 
missioners elected in pursuance of 
the act of April 8, 1909 (P. L. [1909] 


Commissioners of excise 
may not transfer their offices to others but must 


p 98), before such member was in- 
ducted into office, does not render the 
four remaining members incapable 
in law of exercising the functions of 
a board of excise commissioners. 
Wilson v. Fromm, 80 N. J. L. 582, 78 
AMng 3. 

4 Montgomery v. O’Dell, 67 Hun 
169, 22 NYS 412 [aff 142 N. Y. 665, 37 
NE 570]. 

5. See generally supra § 1195. 

6. Peo. v. Murray, 70 N. Y. 521. 

7) ‘State v. Cherry, 53 Ni Jv Le 273; 
20 A 825. 

8. State v. Dudgeon, 83 Nebr. 371, 
119 NW 676. 


9. Peo. v. Faherty, 306 Ill. 119, 137 
NE 506. 
10. Peo. v. Faherty, supra. See 


infra § 1620. 

11. Appointment or election of 
officers: 
Generally see supra §§ 982-1015. 


Eligibility see supra § 1010 note 
68 [al]. 
12. Cal.—Felt v. Waughop, 193 
Cal. 498, 225 P 862. 


Colo.—Peo. v. Herring, 30 Colo. 445, 
fle Pests, 

Ky.—Bowling Green v. Gaines, 123 
Ky. 562, 96 SW 852, 29 KyL 1013. 

Mich.—Atty.-Gen. v. Corliss, 98 
Mich. 372, 57 NW 410; Speed v. De- 
troit, 97 Mich. 198, 56 NW 570. See 
Gansser v. Vanderveen, 176 Mich. 
517, 142 NW 744. 

N. Y.—Fisher vy. Mechanicville, 
225 N. YY. 220, 121 NE 764; Uvalde 
Asphalt Pav. Co. v. New York, 149 
App. Div. 491, 184 NYS 50. 


Pa.—Bonner v. Jennings, 224 Pa. 
391, 73 A 449. 
Wis.—State v. Krez, 88 Wis. 135, 


59 NW 593. 
B. C.—Drake v. Victoria, 1 B. C. Pt 
Ti,‘ 165. 


existent and not inconsistent with his duty of being 
the city’s legal adviser.1® 


Under a charter requir-_ 


13. Term of office generally see 
supra §§ 1056-1070. 


14. See statutory provisions; and 
Fisher v. Mechanieville, 172 App. 
Div. 426, 158 NYS 908; State: v. 
Hasmpzor, 176 Wis. 2838, 187 NW 
Lengthening term of office see 


§ 1068 notes 71 [b], 72 [a]. 
Coretepher Vv. State, 21 Ga. A. 
244, 94 SH 72. 

16. State v. Hackmann, 287 Mo. 
156, 229 SW 1082. é 
17. Powers, duties, and liabilities 

of officers: 
Generally see supra §§ 1186-1212. 
Departmental officers generally see 
Supra § 1254. 
18. U. S.—New York Cons. Gas Co. 
v. Newton, 260 Fed. 244. 


Cal.—Denman v. Webster, 7 Cal. 
Unrep, Cas) 65,270) 1063: 
Ill.—Peo, v. Faherty, 306 Ill. 119 


137 NE 506; Chicago v. Williams, 182 


= 135, 55 NE 123 [rev 80 Ill. A. 
gered v. Whidden, 64 Me. 
Y.—Briggs Se gress: 101 App. 


N. 
Div. 136, 91 NYS 5 

Oh.—State v. ioe County, 7 Oh. 
AY 97,29 Or CarAm oat shat 9svOhs wie 
42, 112 NE 145]; Cincinnati v. Cin- 
cinnati Str“R. Co:, 3 OhNPNS 489: 

Okl.—Oklahoma City v. MecWil- 
liams, 108 Okl. 268, 236 P 417. i 

Pa.—Day v. Ryan, 245 Pa. 154, 91 
Al 633. 

See also supra §§ 1055 note 83 [a], 
LTO A938. 

Duties of attorney generally see 
Attorney and Client §§ 207-220. 

19. Day v. Ryan, 245 -Pa. 154, 91 
A 638. 

Power of city attorney as to cen- 
tracts see.infra § 2160 in 44 C. J. 
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ing a city attorney to prosecute and defend all 
actions for the city, and advise all officers, boards, 
and commissions, and authorizing the board of edu- 
cation to require the services of the city attorney 
in all actions by or against it, it is the duty of 
the city attorney when so required to appear for 
and defend such board in all actions brought against 
it.20 And a charter provision that the corporation 
counsel may, in his discretion, appear in any action 
against any officer employed by the city by reason 
of any acts done while in the performance of his 
duty by such officer, whenever such appearance is 
requested by the head of the department or bureau 
by which the officer is employed, invests the head 
of such department or bureau with discretion to 
determine whether the action is prima facie founded 
on an act done by defendant while in the perform- 
ance of his duty, and that such determination, fol- 
lowed by a request to the corporation counsel to 
appear and defend, is not subject to judicial re- 
view.2!. But under a charter providing that the 
corporation counsel shall be the attorney for the 
city, and each and every officer, and shall conduct 
all the law business in which the city is interested, 
except as otherwise provided, whether such busi- 
ness is in charge of a single officer or board, and 
that he shall be the legal adviser of the mayor, city 
boards, and officers, and shall furnish them such 
advice and legal assistance as may be required, but 
prohibiting the corporation counsel from acting in 
any merely private litigation, the law business in 
which the city was interested should be construed 
to mean a legal, and not a speculative, interest, 
and the charter does not authorize the corporation 


counsel to appear for and defend a policeman sued. 


for a willful assault in making an arrest.” It seems 
that the corporation counsel of the city of New York 
has the supreme power to determine the nature of 
the defense which shall be interposed to an action 


20. Denman v. Webster, (Cal.) 70 
P 1063: 


Appearance and representation of | statutory duty. 
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ney of the county in a suit brought 
to enjoin him from performing a 
New York Cons. Gas 


[§§ 1608-1611 


brought on a claim against the city.?* 

Confined to municipal matters. The duties of an 
official city attorney ordinarily are confined to repre- 
senting the city in legal transactions and suits af- 
fecting the municipality.2* A city solicitor is under 
no official obligation to attend to the prosecution 
or aid in the adjustment of the claims of the city 
against the state for reimbursement.” A charter 
provision requiring the city attorney to prosecute 
and defend actions by or against the board of edu- 
cation does not impose any ‘‘school function’’ on 
him, but his function remains that of attorney.”° 

[§ 1609] (3) Compensation.*’ A city attorney is 
entitled to such compensation as is fixed in the 
manner prescribed by law.?8 A city attorney who 
is not a licensed attorney cannot recover the salary 
attached to the office.?® 

Docket fees. A city attorney cannot be deprived 
of docket fees received by him by virtue of his 
office as an attorney in litigation for the city unless 
he has agreed or is required by statute as a con- 
dition of his appointment to turn such fees over 
to the city.®° 

[§ 1610] o. Treasurer of Municipality.°°% It has 
been held that a city treasurer having no authority 
other than being the mere custodian of pension 
funds could not maintain an action to recover taxes 
for such ‘fund.*? 

Increase in salary.°? It is competent for the 
legislature to require an increased compensation to 
be paid by municipalities to their treasurers, in view 
of their increased responsibilities and work by rea- 
son of a statute, where such increase of compensa- 
tion is in no sense a bonus.*# 

[§ 1611] p. Weights and Measures.*°*%* Where 
a municipality is authorized by statute to provide 
for the appointment of a sealer of weights and 
measures for the corporation, an ordinance provid- 
ing for his appointment from nominees of the 


and perquisites” in the latter act not 
including docket fees. Pittsburgh v. 
O’Brien, 239 Pa. 60, 61, 86 A 651. 


city in actions see infra XXI in 44 
Coa: 

21. Briggs v. Lahey, 101 App. Div. 
136, 91 NYS 576 [appr New York 
Cons. Gas’ Co. v. Newton, 260 Fed. 
244, 246]. 

“This provision excludes appear- 
ance to defend in any action or pro- 
ceeding where the act done or omitted 
was not in the performance of duty. 
No doubt there are acts or omis- 
sions close to the line between _pri- 
vate conduct and public duty, and the 
Legislature, of course, desired to pre- 
vent the corporation counsel from 
acting professionally in cases where 
an act done or omitted was in a pri- 
vate capacity, as distinguished from 
an act done or omitted while in the 
performance of the officer’s or em- 
ploye’s duty. The language of ‘the 
statute is so broad as to indicate that 
the cerporation counsel might appear 
in his discretion, when requested as 
provided, in any case of commission 
or omission,- so long as the act or 
omission occurred while in the per- 
formance of duty.’”’ New York Cons. 
Gas Co. v. Newton, supra. 

[a] Appearing in behalf of dis- 
trict attorney in suit to enjoin latter. 
—Under Greater New York Charter 
§ 256, as amended by L. (1917) c 602, 
authorizing the corporation counsel 
in his discretion, when requested to 
appear in any action brought against 
an officer or employee of the city or 
county by reason of any act done or 
omitted while in performance of his 
duty, the corporation counsel may ap- 
pear in behalf of the district attor- 


Co. v. Newton, 260 Fed. 244, 
22. Donahue v. Keeshan, 91 App. 
Div. 602, 87 NYS 144. 
23. Bush v. O’Brien, 164 N. Y. 205, 


58 NE 106. 
24. New York Cons, Gas Co. v. 
Newton, 260 Fed. 244; Denman v. 


Webster, 7 Cal. Unrep. Cas. 65, 70 P 
1063; Calais v. Whidden, 64 Me. 249; 
Donahue v. Keeshan, 91 App. Div. 
602, 87 NYS 144, 

25. Calais v. Whidden, 64 Me. 249. 

26. Denman v. Webster, 7 Cal. 
Unrep. Cas, 65, 70 P 1063. 

27. Compensation of officers gen- 
erally see supra §§ 1138-1185. 

28. Baxter v. Venice, 271) Ill, 233, 
111 NE 111; State v. Butler County, 
1 -Ohy Al O7s28" OO. GLA. 20 petiends 
Oh, St. 42, 112 NE 145]; Pittsburgh 
v. O’Brien, 239 Pa. 60, 86 A 651. 

Assistant to the attorney, compen- 
sation of see supra §§ 1138 note 76 
[a], 1147 note 27 [e]-[i]. 

Law clerk, compensation of see 
supra § 1138 note 73 [a]. 

Hixtra compensation see supra 
§ 1150 notes 42 [c], [el], [f], 43 [al. 

29. Baxter v. Venice, 271 Ill. 238, 
111 NE 111. 

30. Pittsburgh vy. O’Brien, 239 Pa. 
60, 86 A 651, 

[a] Statute not depriving city at- 
torney of fees.—Neither Act March 7, 
1901 (P. L. p 39), providing that all 
city officers shall receive a fixed 
salary and all fees shall be paid into 
the city treasury, nor Act June 4, 
1901 (P. L. p 364), deprives a city 
solicitor of a city of the second class 
of his docket fees, the words “fees 


Statutory fees and costs of attor- 


neys generally see Attorne and 
Client § 285. wh 
3014. Treasurer: 


As municipal officer see supra § 972 

text and note 6 
Compensation of see supra §§ 1147 

note 27 [a], [b], [d], 1148 note 39 

[a], 1185 note 7 [b], [cl]. 

Extra compensation see supra § 1150 
ere ogee Leds 

Oss 01 unds generall see supra 

§ 1216, . . 
Wi einton: see supra § 1190 note 77 

ce], F 
Recovery back of commission paid to 

see supra § 1185 note 7 [b], [cl]. 
Removal of see supra §§ 1083 note 

[a], 1184 note 27 [a]. 

a st office see supra § 1059 note 
cl]. 

31. See infra this note, 

[a] In Alabama a suit to recover 
tax authorized by Acts (1915) p 898, 
as amended by Acts (1919) p 111, for 
benefit of firemen’s pension fund of 
various cities, could not be main- 
tained by a city treasurer, he being 
but a mere custodian of fund, in view 
of § 6, and § 7 conferring on “board 
of trustees” exclusive control thereof. 
Home Ins..Co.. Vv. Cobbs, 20 “Adar pAy 
491, 103 S 165. 


eiae See generally supra §§ 1164— 
33. Richmond vy. Pace, 127 Va. 274, 


103 SE 647. 

33144. Deputy sealer of weights see 
supra § 972 note 1 [b]. 

Inspector of weights and measures 
see supra § 974 note 88 [a]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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chamber of commerce is valid;** and after appoint- 
ment of such an officer by the council pursuant to 
such ordinance, it cannot refuse to accept an un- 
objectionable bond and induct him into office.2® And 
where such an officer is nominated and confirmed 
in a city of two districts without specifying to which 
district, he will be considered as appointed to the 
first.°° And it seems that a nomimation of four 
such officers for only two places does not invalidate 
all the nominations, Pub the two first confirmed will 
hold the offices.*7 

Civil service acts.°® The sealer of the weights 
and measures department of a city, charged with 
the ministerial duty of determining the accuracy 
of scales and measures, is not a ‘‘principal depart- 
ment,’’ within a civil service statute exempting 
from its operation heads of principal departments 
of a city.2° A sealer of weights and measures, sub- 
ject to the Civil Service Act, can only be removed 
in the manner designated by the statute.*° 

[§ 1612] q. Other Boards. In addition to those 
already enumerated and discussed*°% there are other 
municipal boards or departments that have been 
created and established in some jurisdictions.*! 

Bond commissioners appointed by the mayor and 
aldermen of a city to construct. a wall for which 
bonds were to be issued, under authority conferred 
by the municipal charter, are at least de facto offi- 
cers whose acts within lawful authority by force 
of statute are valid and their right to office can 
be questioned only by the state.4!% 

Finance commission. Members of the finance com- 
mission of a city, whose duties relate only to the 
city, although appointed by the governor and the 
council, are not state, but municipal, officers,*? so 
that they are entitled.to hold office until the ap- 
pointment and qualification of their successors ;** 
by force of statute it is held that a majority of 
them have authority to act as a board.** 

Railroad trustees. Where the board of trustees 
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of a municipally owned railroad employed ai at- 
torney by a resolution reciting that he should be 
appointed attorney for the board at a compensation 
of fifty dollars per month, subject to the will and 
pleasure of the board, both as to the term of service 
and rate of compensation, as a matter of public 
policy, the board does not have the exclusive right 
under ‘the resolution to fix the compensation to be 
awarded the attorney after the rendition of his 
services,*® and where the attorney rendered serv- 
ices in condemnation proceedings which were so 
great and important that they obviously were not 
rendered pursuant to the resolution providing for 
his employment, in a proceeding to ascertain the 
amount to which he is entitled, he should be al- 
lowed to establish the legal value of his services.** 

Smoke engineers and inspectors.*7 Authority 
conferred on a city council to regulate and compel 
the consumption of smoke and prevent injury and 
annoyance therefrom authorizes it to create a su- 
pervising engineer’s department for that purpose,** 
the supervising engineer by force of statute prop- 
erly being appointed by the mayor under his gen- 
eral authority to make appointments not otherwise 
provided for.4? A civil service statute excluding 
from its provisions heads of the principal depart- 
ments of the city applies to a chief smoke inspector 
who is made head of a principal department by an 
ordinance subsequently enacted,°° and such office 
is properly filled by the mayor with the coneur- 
rence of the city council under general authority 
vested in them.*? 

[§ 1613] C. Agents and Employees*—1. Distinc- 
tions—a. Between Officer and Agent or Employee.®” 
In many eases it is difficult to determine whether 
a person is an officer or merely an agent or employee 
of a municipality.°* It is even more difficult to 
lay down any fixed rule by which the question may 
be determined in all eases. Nevertheless particu- 
lar persons have been held to be employees,®> and 
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34 State v. Cincinnati, 11 Oh, St. 
44 


35. State v. Cincinnati, supra. 

36. Peo. v. Kneissel, 58 HowPr 
(N. Y.) 404. 

37. Peo, v. Kneissel, supra 

38. See generally supra § 1127 et 


seq. 
39. Atty.-Gen. v. Andrew, 206 
A OM 


Mass. 46, 91 NE 892, 

40. Steubenville v. Bougher, 

C, A. 415 (director of safety had no 
power of removal). Compare supra 
§ 1082 note 82 [a]. 

4014. Other departments: 
Generally see supra § 1250 et seq. 
Board of estimate and apportionment 

in Greater New York .see supra 

§§ 1157 note 75 [2], 1196 note 3 [a]. 
Building see supra § 385 et seq. 
Charities and correction see supra 

§ 1586 et seq. 
Conduits and 

§ 1545 et seq. 
Education see supra § 1568 et seq. 
Estimates see supra § 982 note 33 [a]. 
Fire see supra § 1445 et seq. 

Health see supra § 465 et seq. 
Market see supra § 512, 

Park see supra § 1559 et seq. 

Police see supra § 1271 et seq. 
Public welfare see supra § 976 note 


subways see supra 


81 [a]. 
Public works see supra § 1256 et seq. 
Streets see supra § 1509 et seq. 
Water and light see supra § 1528 et 


seq. 3 
Wharves and docks see supra § 1552 
et. seq. 
Other departmental officers or em- 


2 ues: : 


ity auditor see supra § 972 text and 


note 3, § 1069 note 79 [a], § 1070 


note 99 [a]. 

City chamberlain see supra § 1158 
note 78 [f]. 

City clerk see supra § 1082 note 87 [a]. 

City comptroller see supra § 972 text 
and note 4, § 1080 note 76 [al], 


1139 note 83 {[b], § 1190 note 
cov hed. 

City paymaster see supra § 976 note 
78 [ce] (2). 


Clerk as ex officio police judge see 
supra § 995 text and note 56 

Collector of milk samples see supra 
§ 972 note 1 [da]. 

Collector of revenue see supra 8 996 
text and note 61. 

Commissioner of accounts see supra 
§ 1190 note 76 [b]. 

Comptroller’s clerk see supra § 976 
note 78 [ce]. 

Comptroller of Philadelphia see supra 
§ 1012 note 78 [e]. 

Courts and judicial officers see supra 
§ 974 text and note 68. 

Dairy inspector see supra § 973 note 
18 [a]. 

Members of committee to arrange 
Fourth of July celebration see 
supra § 972 note 16 [b]. 

Pe eeu see supra § 1007 note 

a]. 

Municipal or police judge see supra 
§ 994 notes 438 [b], 46 [a]. 

Overseer of poor see supra § 972 note 


i Mesale 
Stock keeper of city implements, 
tools, etc. see supra § 973 note 17 


[f]. 

41. See infra this section. 

41144. Sick v. Bay St. Louis, 113 
Miss. 175, 74 S 272. 

42. Atty.-Gen. v. Bond, 81 N. H. 
269, 124 A 553. See Trudel v. Emer- 


son, 81 N. H. 273, 124 A 555 (hold- 
ae them to be public officers). 

Atty.-Gen. v. Bond, 81 N. H. 
269° "124 A 553. 

44. Trudel v. Emerson, 81 Ne: 
273, 124 A 555, 

45. Porter vy. Cincinnati Southern 
R. Co, Trustees, 96 Oh. St. 29, 117 
NE 20 

46. Porter v. Cincinnati Southern 
. Trustees, supra. 

47. See also supra § 571 
48. Cincinnati‘ vy. Gass, 1 OhNPNS 


49. Cincinnati v. Gass, supra. 
wae v. Lower, 236 Ill. 608, 86 


51. Peo. v. Lower, supra. 

52. Distinction between office and 
employment generally see Officers 
[29 Cye 1366]. 

-53, Peo. v, Coffin, 282 Ill. 599, 119 
eee Devlin v. New York, 149 NYS 

54. Peo. v. Coffin, 282 Ill. 599, 119 
NE 64. 

55. See cases infra this note. 

[a] Persons held to be employees. 
—(1) Accountant in department of 
education, Goldschmidt v. Hardy, 
177 App. Div. 547, 163 NYS 305 [aff 


223 N. Y. 575 mem, 119 NE 1045 
mem]. (2) Architect. Reid v. Boyle, 
43, Cal. A.” 34) 184 P 423: State v; 


Broonrey a) WON, deen ab. 
(3) Assistant matron of workhouse. 
Jameson v. Cincinnati, 7 Oh. Cir, Ct. 
Nip ol O0sas:) Oln Cir! Ot, aie (4) As- 
sistant secretary of commissionéi's 
of docks. Jackson vy. New, York, 87 
Hun 296, 34 NYS 346. (5) “Attorney. 
Fisher v. Mechanicville, 225 N. Y. 
210, 121 NE 764 [rev 172 App. Div. 


* By GworGh MAXIMILIAN Dury (§§ 16138-1699). 


38 A 841. - 
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others have been held to be officers rather than, 
agents or employees,°® of a municipality, and the 
courts have stated certain distinctions, such as that 
a municipal office is created only by legislation,” 
while the relation of an employee to a municipal 
corporation is based solely upon contract;°* that 
an officer is generally required to take an oath of 
office, but an agent or employee is not required 
to do so;®° that an officer performs public functions 
delegated to him as part of the sovereign power 
of the state,®1 but no share of the sovereign powers 
or functions of the government is vested in an 
employee ;°? that official trust or responsibility is 
imposed by law upon an officer,®* but not upon an 
‘employee;** that the law prescribes and imposes 
the duties of an officer,®® but not those of an em- 
ployee ;°* that an officer is charged with fixed,®” and 
permanent,®® public®® duties, while the duties of 
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an employee are of a nongovernmental nature,”° and 
are neither certain’! nor permanent ;’? and that an 
officer is sometimes vested with a certain measure 
of diseretion,”? but the duties of an employee are 
purely ministerial."* The mere fact that a person 
performing services for a municipality gives a bond 
for the faithful discharge of his duties does not 
make him an officer.”® 

[§ 1614] b. Between Employee and Independent 
Contractor. In accordance with the general dis- 
tinction between an independent contractor on the 
one hand and a servant or employee on the other 
hand,’® it is held that a person who contracts to 
perform work for a municipal corporation and re- 
serves the right to control the method of doing the 
work is an independent contractor rather than an 
employee of the corporation.” 

[§ 1615] c. Between Position and Office, Place, or 


18§ 1613-1615 


426, 158 NYS 908 (rev 94 Misc. 134, 
157 NYS 518)] (willage attorney); 
Collins v. Saratoga Springs, 70 Hun 
583, 24 NYS 234 [aff 140 N. Y. 637 
mem, 35 NE 892 mem]. (6) Bridge 
tender. Lewis v. Jersey City, 51 N. 
Jupdus 240, DA “112: (1). Clerk, JChi- 
cago v. Luthardt, 191 Ill. 516, 61 NE 
410 [aff 91 Ill. A. 324]; Mohan v. 
Jackson, 52- Ind.~ 599; Trainor: “% 
Wayne County Bd. of Auditors, 89 
Mich. 162, 50 NW 809, 15 LRA 95; 
Peo. v. New York Civ. Serv. Super- 
visory Bds., 41 Hun 287, 2 NYSt 656 
[aff 103 N. Y. 657 mem]. (8) Com- 
missioner of waterworks. David v. 
Portland Water Committee, 14 Or. 
98, 12 P 174. (9) Deputy warden of 
almshouse. Stewart v. Hudson Coun- 
ty, 61 N. J. L. 117, 38 A 842.. (10) De- 


tective. Devlin v. New York, 149 
NYS 1061. (11) Employees in public 
library. Newark Free Public Li- 
brary v. New Jersey Civ. Serv. 
Commn., 86 N. J. L. 307, 90 A 261 
[aff $3 No J. L196; 83, A 980)" 2) 
Engineer. Kennedy v. Gustine, 


(Cal.) 248 P 910 (dealing with the 
status of a person who, although re- 
ferred to as “‘city engineer” in the 
minutes of the board of trustees and 
in the contract with him, was em- 
ployed to perform only the particular 
engineering work specified in the 
contract and not to discharge the 
general duties of the office of city 
engineer); ‘Speakman vy. Calgary, 1 
Alta. L. 454, 9 WestLR 264. (18) Ex- 
aminer of records. Neal v. New Ha- 
ven, 83 Conn. 151, 76 A-543. (14) 
Expert on system and organization. 
Peo, v. Coffin, 282 Ill. 599, 119 NE.54. 
(15) Fieldman of health department. 
Jagger v. Green, 90 Kan. 1538, 133 PR 
174. (16) Garage foreman in police 
department. Levin v. Omaha, 102 
Nebr. 328, 167 NW _ 214, (17) In- 
spector. Powell v. Peo., 121 Ill A, 
474 (chief sanitary inspector in 
health department); Bassler v. Gor- 
don, 119 Kan. 40, 237 P 907 (dairy 
inspector); State v. Longfellow, 93 
Mo. A. 364, 67 SW 665 (inspector of 
buildings); Dunne v. New York, 116 
ADD DIV. ts sola, LOLs IN VonG tes ln 
spector of masonry); Meyers v. New 
York, 69 Hun 291, 23 NYS 484 (in- 


spector of street grading and repair) ;- 


Devlin v. New York, 149 NYS 1061 
(inspector of foods in health depart- 
ment). (18) Janitor. Sims v. Bos- 
ton Police Comr., 193 Mass. 547, 79 
NE 824; Trainor v. Wayne County 
Bd. of Auditors, 89 Mich. 162, 50 NW 


809, 15 LRA: 95; Hart v. Newark, 80 
N. J. L. 600, 77 A 1086; Dolan v. 
OrangenT0 Ni de lo. 106,, 565A. 130 


~ Peterson v. Salem County, 63 N. J. L. 
57, 42 A 844; Daily v. Essex County, 
58° N. J. Li. 319; 38-.A 739; Sullivan 
v. New. York, 48 HowPr (N. Y.) 
238; State vy. Witt, 3 Oh. A, 414, 20 


Oh. Cir: "CH. IN: iSuno29, 100) On. Cum 
Ct. 589. (19) Laborer in fire depart- 
ment. State v. Jennings, 57 Oh. St. 


415, 49 NE 404, 63 AmSR 7238. (20) 
Matron of workhouse. Jameson Vv. 
Cincinnati, 7 Oh. Cir. Ct. N. S. 100, 
28 Oh. Cir? Cts 41. >-(21) Mechanic; 
State v. Anderson, 57 Oh. St, 429, 49 
NE 406. (22) Notary. State v. Cas- 
tell, 22 La. Ann. 15, (23) Probation- 
ary patrolman. Riordan v. Chicago, 
124 Ill. A. 183. (24) Public printer. 
Brown y. Turner, 70 N. C. 938. (25) 
Stockkeeper of city shed. See supra 
§ 973. (26) Superintendent. Burrell 
v. Bridgeport, 96 Conn. 555, 114 A 
679 (superintendent of bridges); 
Cramer v. New Brunswick Water 
Comrs.,,.57 -N. J. Lin 478, 38: AV 384 
[rev on other grounds 61 N. J. L. 270, 
39 A.671, 68 AmSR 705] (superintend- 
ent of waterworks); Miller v. War- 
ner, 42 App. Div. 208, 59 NYS 956 
(superintendent of police telegraph 
system); Van Fleet v. Walsh, 122 
Misc. 316, 202 NYS 745 (superintend- 
ent of streets and parks). (27) Sur- 
veyor. Wardlaw v. New York, 61 
N. Y. Super. 174, 19 NYS 6 [rev on 
other grounds 137 N. Y. 194, 33 NE 
140]. (28) .Teacher in municipal 
school. Seymour v. Over-River 
School-Dist., 53 Conn. 502, 3 A 552. 

56. See cases infra this note. 

[a] Persons held to be officers.— 
(1) Assistant clerk of board of alder- 
men. Collins v. New York, 3 Hun 
END YA) C80: (2) Commissioner of 
bridges. Peo. v. Van Wyck, 27 Misc. 
439, 59 NYS 134. (3) Commissioner 
of civil service board. Peo. v. Cof- 
fin, 282 Tl. 599,7 119) NEY 54: (4) 
Commissioner of jurors. Peony: 
Welde, 28 Misc. 582, 59 NYS 1030. 
(5) Fireman. Alexander vy. Vicks- 
burg, 68 Miss. 564, 10 S 62; Peo. v. 
Sturgis, 78 App. Div. 460, 79 
969 [aff 175 N. Y. 470 mem, 67 NE 
1088 mem]; Knight v. Philadelphia, 
15 ,.WklyNC. (Pa.). 307;, Hayes, v. 
Oshkosh, 33 Wis. 314, 14 AmR 760. 
(6) Foreman of machinists. Gathe- 
mann v., Chicago, 183 Ill. A. 210 [aff 
263 Ill. 292, 104 NE 1085]. (7) Har- 
bor master. Goud v. Portland, 96 
Me. 125, 51 A 820. (8) Keeper of jail. 
Bounes v. Meehan, 45 N. J. L. 189. 
(9) Receiver of taxes. Uffert  v. 
Vogt, 65 N. J. L. 377, 47 A 225. (10) 
Secretary of board of health, Brod- 
man‘v. Rade, (N. J.) 127 A 249. 

[b] A county detective is not an 
employee of the city. Peo. v. Clarke, 
54 App. Div. 588, 66 NYS 1068. 

57. See supra § 976. 

58. Gathemann v. Chicago, 183 
Ill. A. 210 [aff 263 Ill. 292, 104 NE 
1085]; Allen v. New York, 120 App. 
Div. 589, 104 NYS 919. 

59. See supra § 1046. 

60... Il]-—Peo. v. Coffin, 282° Ill. 
599, 119 NE 54. 

Me.—Goud v. Portland, 96 Me. 125, 
51 A 820. 

Mich.—Jones v. Battle Creek, 193 
Mich. 1, 159 NW 145. 

N. Y.—Fisher v. Mechanieville, 225 
N. Y. 210, 121 NE 764 [rev 172 App. 


NYS | 


Div. 426, 158 NYS 908]; Collins -v. 
New York, 3 Hun 680; Devlin v. New 
York, 149 NYS 1061. 

Oh.—State v. Jennings, 57 Oh, St. 
415, 49 NE 404, 68 AmSR 723. 

“Probably the true test to distin- 
guish officers from simple servants 
or employees is in the obligation to 
take the oath prescribed by law.” 
Collins v. New York, supra. 

*f[a] The necessity of taking the 
oath is the important element of the 
distinction; the mere fact that one 
contracting to serve a municipal 
corporation takes an oath to perform, 
his duties faithfully, although not 
required to do so, does not affect his 
status as employee. Jones v. Battle 
Creek, 193° Mich.. .1, .159 . NW. .145; 
Devlin v. New York, 149 NYS 1061, 
1063 (“Although the taking of an 
oath is a necessary incident to pub- 
lic office, it does not follow that the 
taking of an oath makes an em- 
ployé in the city government a pub- 
lic officer’’). 

61. See supra § 1186. 


62. Burrell _ vy. Bridgeport, 96 
Conn. 555, 114 A 679. 7 

63. See supra § 971. 

64 Burrell v. Bridgeport, 96 
Conn. 555, 114 A 679. 


Difference in importance of posi- 
tions see supra § 973. 

65. See supra § 1193. 

66. Burrell v. Bridgeport, 96 
Conn, 555, 114 A 679; Salem v. Me- 
Clintock, 16 Ind. A. 656, 46° NE 39, 
59 AmSR 330; Fisher v. Mechanic- 
ville, 225 N. Y. 210, 121 NE 764 [rev 
172 App. Div. 426, 158 NYS 908 (rev 
94 Mise. 134, 157 NYS 518)]. 

67. See supra § 1193. 

68. See supra § 1193. 

69. See supra § 1193. 

70. Peo. v. Coffin, 282 Ill, 599, 119 
NE 54; Fisher v. Mechanicville, 225 
N. Y. 210, 121 NE 764 [rev 172 App. 
Div. 426, 158 NYS 908 (rev 94 Misc. 
134, 157 NYS 518)]. 

71. Peo. v. Coffin, 282 Ill. 599, 119 
NE 54. 

72. Peo. v. Coffin, supra. 

73. See supra § 1194. 

74 Peo. v. Coffin, 282 Il]. 599, 119 
NE 54. 

Acting under direction of others 
are than independently see supra 

75. Salem v. McClintock, 16 Ind. 
A. 656, 46 NE 39, 59 AmSR 330. 

76. See Master and Servant § 1518. 

77. Wellman y. Reilly, 81 N. H. 
389, 127 A 875. 

[a] A consulting engineer, con- 
tracting to design and supervise the 


construction of large bridges for a ~ 


municipality, the work to be paid for 
in its entirety, and the engineer to 
be answerable only for the result of 
his work, and not for the method of 
its performance, is an independent 
contractor, rather than an employee - 
of the municipality. Wellman y. 
Reilly, 81 N. H. 389, 127 A 875. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Employment. Under some statutes and municipal 
regulations, a ‘‘position’’ is distinguished from a 
‘‘ylace’’ in that it denotes that kind of work which 
requires a relatively high degree of skill’* and the 
exercise of a considerable amount of discretion,’® 
while a ‘‘place’’ indicates that kind of employment 
which requires the performance of menial labor 
only.8° A position is analogous to an office in that 
the duties that pertain to it are permanent and 
fixed,® but it differs from an office in that its duties 
may be nongovernmental®? and not assigned to it 
by any public law of the state.** An employment 
differs from a position in that its duties are neither 
certain nor permanent.** 

[§ 1616] 2. Appointment or Employment—a. 
Power To Appoint or Hmploy—(1) In General. A 
municipality has power to employ a person for a 
particular kind of work when and only when au- 
thority to do so has been conferred upon it by 
statute or charter.*> The grant of such power may 
be express,®* or it may be implied,*’ either as an 
incident to the exercise of a power expressly 
granted,®* or as necessary to enable the corporation 
to effect the objects and purposes for which it was 
created and established.*® The appointment or em- 
ployment of persons by a municipality for a pur- 
pose beyond its corporate powers and functions is 
illegal.°° Where the existing officials are able and 
willing to. perform the work required, authority to 
employ other persons to perform such work cannot 
be implied; but a city may employ a third person 
to aceomplish an authorized object where he is in 
a position to do so more advantageously than the 
officers of the city;9? the right to determine the 
necessity of the appointment is generally vested in 
the appointing authority;°* and the existence of 
an emergency may justify as necessary an appoint- 


78. Meyers v. New York, 69 Hun [a] Nf 
291, 28 NYS 484; Bock v. New York,}pal corporation, 
31 Misc. 55, 64 NYS 777. body, limbs, 


79. See cases supra note 78. 

80. McNulty v. New York, 238 N. 
Y. 29, 143 NE 781 [aff 206 App. Div. 
487, 201 NYS 602]; Nuttal v. Simis, 
81 App. Div. 508, 52 NYS 308 


own affairs. 
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Reason for rule.—“A munici- 
not having either 
feet or hands, 
merely a legal entity, 
cute its own acts, nor administer its 
To do this it must em- 
ploy persons, other corporations, or 
agencies of some kind, and to em- 
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ment or employment that otherwise would be in- 
valid.% 

[§ 1617] (2) Particular Persons—(a) Accountant. 
A municipality has the implied power to employ ex- 
pert accountants to assist the city assessors in per- 
fecting a new system of assessments;®° and the 
power of a municipality to acquire and operate a 
publie utility®® implies the right to employ expert 
accountants to make a preliminary examination of 
accounts necessary to such acquisition and opera- 
tion.** However, the employment of an expert ac- 
countant to assist in the management and control 
of the corporate finances is invalid where it does 
not appear that the finances could not be managed 
and controlled as well without such employment ;% 
and a village is not impliedly authorized to employ 
an accountant to ascertain facts appearing on the 
records which the officers of the village could them- 
selves ascertain.®? 

[§ 1618] (b) Agent To Sell or Refund Bonds. 
The power expressly granted to a municipal corpo- 
ration to sell its bonds‘ includes the power to employ 
an agent to negotiate the sale of them;? but where 
by statute the duty to refund the bonds of the 
municipality is imposed on certain officials, the ap- 
pointment of an agent for such purpose is invalid.® 

[§ 1619] (c) Architect. The power of‘a mu- 
nicipality to erect public buildings* includes the 
power to appoint an architect to make plans for, 
or to supervise, the erection of such buildings.® 
Also the power of a municipality to safeguard the 
lives and property of its citizens® includes the - 
power to appoint an architect to examine the 
foundations of a building being erected by the goy- 
ernment of the United States, on property belong- 
ing to such government, but within the municipal 
limits.? 

Niagara Falls, 140 App. Div. 62, 124 
Narre Mea N. Y. 630 mem, 97 


94. Rice v. Gwinn, 5 Ida. 394, 49 
P 412; Handwerk v.’ Guttenberg, 92 
a ER re On vig caret 224; Keefer v. 

ate, i : 0) a 
Rae Oh. Circe 


[a] Agents for police work.— 


being 
can not exe- 


81. Peo. v. Coffin, 282 Ill. 599, 119|ploy them and agree to pay them 
NE 54. is to make a contract; and if it could 
82. Peo. v. Coffin,- supra. not make such contracts, 


83. Peo. v. Coffin, supra. 

84. Peo. v. Coffin, supra. 

85. Potts v. Cape May, 66 N. Afzal by 
544, 49 A 584; Jacobs v. Elmira, 147 
App. Div. 433, 132 NYS 54; Black v. 
Pittsburgh, 266 Pa. 97, 109 A 616; 
Tharp v. Blake, (Tex. Civ. A.) 171 
Sw 549. a 

86. See statutory provisions. 

87. See infra text and notes 88, 89. 

88. Hayward v. Red Cliff, 20 Colo. 
33, 36 P 795; Tietjen v. Savannah, 161 
Ga. 125, 129 SE 653; Matter of Ken- 
more, 59 Misc. 888, 110 NYS 1008; 
Groner v. Portsmouth, 77 Va. 488. 

[a] An express power to levy 
taxes, includes a power to appoint 
persons to estimate the value of the 
property to be taxed. Tietjen v. Sa- 
vannah, 161 Ga. 125, 129 SE 653. 

[b] Under an express grant of 
power to protect its harbor, a town 
has the implied power to employ an 
inspector of dumping to prevent ob- 
struction of the approaches to the 


harbor. Groner v. Portsmouth, 77 
Va. 488. ‘ 
[ec] The power granted a munici- 


pal corporation to operate a lighting 
‘plant includes the power to employ 
the labor required for the operation 
of such plant. Rockebrandt v. Madi- 
son, 9 Ind. A. 227, 86 NE 444, 53 
AmSR 348. ; 

89. Indianapolis vy. Indianapolis 
Gas-Light, ete, Co., 66 Ind. 396; 
Memphis v. Adams, 9 Heisk. (Tenn.) 
518, 24 AmR 3831. 


and was 
not bound thereby, it could not carry 
on the purposes or attain the objects 
for which it was established.’’ In- 
dianapolis v. Indianapolis Gas-Light, 
ete., Co., 66 Ind. 396, 407 [quot Rocke- 
brandt v. Madison, 9 Ind. A, 227, 36 
NE 444, 58 AmSR 348. 

90. Drake v. Stoughton, 6 Cush. 
(Mass.) 393; Holly v..Mt. Vernon, 
141 App. Div. 823, 126 NYS 460. 

[a] Employment for care of prop- 
erty outside corporate limits.—(1) 
The employment of a sexton to care 
for a cemetery which lies outside the 
eity limits is not an employment for 
a city purpose. Holley v. Mt. Ver- 
non, 141 App. Div. 823, 126 NYS 460. 
(2) Employment of attorney by mu- 
nicipal stockholder in foreign rail- 
road corporation see infra § 1620. 

91. Ala—New Decatur v. Berry, 
90 Ala, 482, 7 S 838, 24 AmSR 827. 


Ill.—Hope v. Alton, 214 Ill. 102, 
73 NE 406. 
Minn.—Thwing vy. International 


Falls, 148 Minn. 37, 180 NW 1017. 
N. Y.—Ramson v. New York, 24 
er 226, 4 AbbPr 342, 15 HowPr 


Wis.—Flannagan y. Buxton, 145 
Wis. 81, 129 NW 642, 32 LRANS 391. 

$2. Stewart v. Council Bluffs, 58 
Iowa 642, 12 NW 718 (obtaining 
right of way for improvement). 


93. Tietjen v. Savannah, 161 Ga. | 


125, 129 SE 653; Wiggin v. Manches- 
ter, 72. N. H..576, 58 A-522; State v. 
Paterson, 40 N. J. L. 186; Judson v. 


Where the appointment of police offi- 
cers to enforce the city ordinances 
has-been held up by litigation, 
agents may be temporarily employed 
for such purpose. Handwerk vy. 
male HD ere, 929 Nir Jp Le ooh Ob ue: 


Employment of counsel see’ infra 


§ 1620 


95. Bucher v. Johnson, 2 
Dist. 307. arte 
96. See supra § 551. 
97. New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467, 
98 Matter of Kenmore, 59 Misc. 


SBE. tN eS peas 
2 akefield v. Brophy, i 
298, 122 NYS 632. cy irs 

1. See infra XIX in 44 GC. J. 

2. Reed v. Orleans, 1 Ind. A. 25 
27 NE 109; Armstrong v, Ft. Ed. 
ward, 159 N. Y. 315, 58 NE 1116 [rev 
84 Hun 261, 32 NYS 433]; New York 
v. Sands, 105 N. Y. 210, 11 NE 820; 
Davis v. San Antonio, (Tex. Civ. A.) 
160 SW 1161. 

3. Peo. v. Smithville, 85 Hun 114, 
32 NYS 668. 

4. See infra XVII, A in 44 Cc J, 

5. Cal.—Reid v. Boyle, 43 Cal A. 
34, 184 P 423. 

ii —Kganiwy. ‘Chicago; 5 Tl A270: 

N. J.—Carling v. Jersey City, 71 
Neg Jami Lb 1 58erAs 39b. 

N. Y.—Peterson v. New York, 17 
N. Y. 449. 
ae S.—Chappel v. Sydney, 44 N. Ss. 


6. See Supra §§ 205-210, 
7, Egan vy. Chicago, 5 Ill. A. 70. 
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' [§ 1620] (d) Counsel. A municipal corporation 
has implied power to employ counsel to render serv- 
ices in matters of proper corporate ‘interest,*® in- 
cluding the prosecution or defense of suits by or 
against the corporation,? and the defense of suits 
against municipal officers for acts done on behalf 
of the corporation while in the honest discharge of 
their duties;1° but it has no implied power to em- 
ploy counsel for a purpose outside its corporate 
The fact that a statute has established 
in the municipality an office of municipal attorney,'” 
or a law department,!® does not negative the im- 
plication of a right in the municipality to ex- 


functions.1? 


8. See cases infra this note; and 
notes 9, 10. 

{a] Collection of demands due 
municipality —Memphis v. Brown, 16 
F. Cas. No. 9,415, 1 Flipp. 188 [mod 
20 Wall. 289, 22 L. ed. 264]. 

{[b] Enactment of legislation nec- 
essary to municipal well-being.— 
Matter of Plattsburgh, 27 App. Div. 

358, 50 - NYS * 356 [rev ‘on’ sother 
grounds in 157 N. Y. 78, 51 NE 512]. 

[c] Settlement of municipal debts. 
—New Athens v. Thomas, 82 Ill, 259. 

[ad] Representation of interest as 
stockholder.— Where a municipal 
corporation owns stock in a rail- 
road corporation in a foreign state 
and its interests require that an at- 
torney be appointed to represent it 
in such. state, the appointment is for 
a municipal object, and is valid. 
Memphis v. Adams, 9 Heisk. (Tenn.) 
518, 24 AmR 331. 

9. Ill—Bruce v. Dickey, 116 Ill. 
527, 6 NE 435; Mt. Vernon v. Patton, 
94 Ill. 65; Harvey v. Wilson, 78 Ill. 
A. 544; Roodhouse v. Jennings, 29 
~ BI. AL 50. . 

Ky.—Simrall v. Covington, 29 SW 
880, 16 KyL 770. 

N. Y.—Nash v. New York, 6 N. Y. 
Super. 1. ; 

Ww. Va.—Cheesebrew v. Point 
Pleasant, 71 W. Va. 199, 76 SE 424, 
79 SE 350, LRA1917D 237. 

Wis.—Wilson v. Omro, 52 Wis. 131, 
8 NW 821. ; 

{a] Suit involving existence of 
corporation.—(1) The board of trus- 
tees of a village has undoubted 
power to employ counsel to defend 
the village in a proceeding involving 
its existence as a corporation, such 
as a quo warranto proceeding to oust 
it of its franchises. Harvey v. Wil- 
son, 78 Ill. A. 544. (2). When an 
exigency arises involving the cor- 
porate existence of a city, and such 
city finds itself without an attorney, 
it is within the powers of the mayor 
and council to employ counsel | to 
protect its interests. Rice v. Gwinn, 
5 Ida. 394, 49 P 412. 

10. See cases infra this note. 

[a] Defense of councilman in suit 
for malicious prosecution.—State v. 
Hammonton, 38 N. J. L. 430, 20 AmR 
4 


04. 

{b]. Defense of members of coun- 
cil for alleged wrongful dismissal of 
officer.—Reg. v. Lichfield, 10 Q. B 
534, 59 ECL 534, 116 Reprint 204. 

[ce] Defense of members of im- 
provement board in quo warranto 
for alleged want of jurisdiction to 
enact ordinances.—Lindhout y. Chi- 
cago Heights, 205 Ill. A. 511. 

{d] Defense of mayor and bur- 
gesses for alleged malfeasance in 
granting franchises.—Lewis v. Roch- 
ester, 9 C. B. N. S. 401, 99 ECL 401, 
142 Reprint 157. 

{[e] Defense of police officer in 
suit for false arrest or imprisonment. 
—Cullen vy. Carthage, 103 Ind. 196, 2 
NE 571, 53° AmR 504; Hosner v. 
Leonard, 163 Mich. 92, 127 NW 749; 
Moorhead v. Murphy, 94 Minn. 1238, 
102 NW 219, 110 AmSR 345, 68 LRA 
400, 3 AnnCas 434; Roper vy. Laurin- 
burg, 90 N. C. 427. 

{f] Defense of overseers of poor 
for alleged conversion of private 


Pept CoS ate Mee se ta | cin NSS Tae Baie ® 


oars ah ad v. Whipple, 6 Vt. 


{g] Defense of trustees in suit to 
restrain distribution of surplus reve- 
nues.—Cushing vy, Stoughton, 6 Cush. 
(Mass.) 889. 

Right of municipality to indem- 
nify its officers for expenses in- 
curred in defending actions against 
them brought by third persons see 
supra § 1156. 

11. JIll.—Stearns v. Zion, 160 Il. 
A. 414, 

BARES see LECUEE v. Lowell, 15 Gray 


Minn.—State v. Gorman, 117 Minn. 
323, 136 NW 402. 

Oh.—Findlay v. Pendleton, 62 Oh. 
St. 80, 56 NE 649. 

Okl.—Purcell v. Wadlington, 43 
Okl. 728, 144 P 380. : 

Pa.—Miller v. Hastings Borough, 
25 Pa. Super. 569. 

Tenn.—Smith v. Nashville, 4 Lea 
oe Daniel v. Memphis, 11 Humphr. 


Tex.—Tharp v. Blake, (Civ. A.) 
171 SW 549. 

Wis.—Perry v. Superior City, 26 
Wis. 64; Butler v. Milwaukee, 15 
Wis. 498. 

{a] An application by a telephone 


company for permission to raise its 
rates is not a matter so nearly 
touching the welfare of the munici- 
pality as to warrant the appointment 
of an attorney to aid the corporation 
commission in resisting the applica- 
tion. Purcell v. Wadlington, 43 OKl. 
728, 144 P 380. ; 

[b] Contest for office.—The city 
cannot lawfully contract to pay for 
legal services rendered in a suit to 
which the city is not a _ party, 
brought for the purpose of establish- 
ing the title of an individual to the 
office of city clerk, in the absence of 
a statute expressly authorizing such 
a contract of employment, Stearns 
v. Zion, 160 Ill. A. 414. 

[c] Employment of counsel to 
agsist qa person to enforce a contract 
claim against a municipal officer is 
not a valid exercise of the implied 
power of appointment. Johnson vy. 
Troy, 19 Hun (N. Y.) 204. 

{d] Purpose contrary to public 
policy.—The appointment of an at- 
torney for the sole purpose of ob- 
taining the passage through the state 
legislature of an act designed to 
diminish the amount of damages 
claimed by a third person against 
the municipality is invalid as an ap- 
pointment for an illegal purpose. 
ge v. Lowell, 15 Gray (Mass.) 

[e] The employment of an attor- 
ney to defend a police officer prose- 
cuted for assault and battery is not 
within the implied powers of the cor- 
poration, since the acts of the officer 
complained of cannot be said to have 
been done on behalf of the .munici- 
pality, nor can a subjection to such 
prosecution be said to be a result 
which may reasonably be expected 
to follow from the nature of the du- 
ties of a_ police officer. Miller v. 
Hastings Borough, 25 Pa. Super. 569. 

{f] Trust in lands—wWhere a 
municipal corporation had no power 
to enter lands and receive the title in 
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[§§ 1620-1621 


ercise the power of employing an attorney, nor 
does the fact that the office of municipal attorney 
is being discharged by an efficient incumbent, who 
is willing to act in the premises, of itself nega- 
tive the existence of a necessity for the employ- 
ment of additional counsel;14 but the employment 
of other counsel is improper and unauthorized where 
the municipal attorney or law department is charged 
by charter or statute with the conduct of all the 
municipal law business, and there are no special 
circumstances which make the calling in of out- 
side assistance vitally necessary.’® 

[§ 1621] (e) Detective. 


The right of a munici- 


trust for settlers, the appointment 
of an attorney to institute proceed- 
ings for such purposes was invalid. 
Perry v. Superior City, 26 Wis. 64. 


12. See cases infra this note; and 
note 14. 
[a] Where there is a vacancy in 


the office of city attorney, a special 
attorney may be appointed. Rood- 
house v. Jennings, 29 Ill. A. 50; State 
aia aeatah 287 Mo. 156, 229 SW 

[b] Where the city attorney re- 
fuses to act, a special attorney may 
be appointed in his stead. Rice v. 
Gwinn, 5 Ida. 394, 49 P 412; Curtis 
v. Gowan, 34 Ill. A. 516. 

13. New York y. Exchange F. Ins. 
Co., 3 Abb. Dec. (N. Y.) 261, 3 Keyes 
436, 3 Transcr. A. 206, 34 HowPr 103. 

14. Cal—Smith v. Sacramento, 13 
Cale ott 

Colo.—Denver v. Webber, 15 Colo. 
A. 511, 68 P 804. 4 

Ida.—Boise City v. Randall, 8 Ida. 
119, 66 P 938. 

Ill.— Culver v. Glencoe, 220 Ill, A. 
zee Beckers v. Kankakee, 213 Ill. A. 


Iowa.—Rural Independent School 
et v. Daly, 201 Iowa 286, 207 NW 

Kan.—Topeka vy. Ritchie, 105 Kan. 
398, 184 P 728. 

La.—State v. Heath, 20 La. Ann: 
172, 96 AmD 390. ; 

N. Y.—New York v. Exchange F. 


Ins. Co., 3 Abb. Dec. 261,-3 Keyes 
436, 3 Transcr. A. 206, 34. HowPr 
103; Judson v. Niagara Falls, 140 


App. Div. 62, 124 NYS 282 [aff 204 
N. Y. 630 mem, 97 NE 1107 mem]. ~ 

Oh.—Cincinnati v. Rogers, 98 Oh. 
St. 246, 120 NE 839. 


Okl.—Holdenville v.. Lawson, 40 
Ok]. 38, 185 P 405. 

Tex.—Sutherland vy. Winnsboro, 
(Civ. A.) 225 SW 63. 

W. Va.—Cheesebrew Vv Point 


Pleasant, 71 W. Va. 199, 76 SE 424, 
79 SE 350, LRA1917D 237. 

“While a Kansas municipality can-~ 
not needlessly employ special attor- 
neys to do the ordinary professional 
work which the city attorney is by 
his office required to do, yet it often 
happens, and undoubtedly did happen 
in the present instance, that a city 
may be so greatly harassed with 
suits that it would be a physical im- 
possibility for the city attorney to 
attend. to all the legal business of 
the municipality without the assist- 
ance of special counsel. In such 
cases, the employment of special 
counsel is lawful and proper.” To- 
peka_v. Ritchie, 105 Kan. 398, 404, 
184 P 728. 

“The city council of a city may 
employ an attorney to aSsist the city 
attorney in the prosecution or de- 
fense of an action pending or may 
secure his opinion upon any legal 
matter in which the city is interested 
and pay him out of the funds of the 
city, unless expressly, or by clear 
implication, prohibited from so do- 
ing.” Treeman y. Perry; 11 Okl. 66, 
10). 65 "923. 

15. Cal.—Rafael v. Boyle, 31 Cal. 
AK sOge, LO HPO 26% 

Kan.—Clough v. Hart, 8 Kan. 487. 

Minn.—Thwing v. International 


a a aS ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1621-1625] 


pality to employ a special detective, when the need 
arises, is generally implied as a necessary incident 
to the proper exercise of the municipal police 
power,’® but when competent municipal officers are 
available to perform the required work, the ap- 
pointment of a special detective is unauthorized.1? 
; A municipal corporation 
has implied power to employ an engineer when the 
technical skill and knowledge of such a person are 
necessary to the furtherance of the municipal 
activities,** and the fact that an office of city en- 
gineer has been created by law does not neces- 
sarily deprive the municipality of the right to ap- 
point a special engineer,!® particularly where there 
is no incumbent in the office of city engineer.?° 

[§ 1623] b. Agency Which May Exercise Power— 
(1) In General. A contract of employment, in order 
to be binding on a municipal corporation, must 
be made by the agency authorized by statute to 
make such contract,*! and an appointment- not so 
made, will be ineffectual to confer any rights on 


[§ 1622] (f) Engineer. 


Falls, 148 Minn, 37, 180 NW 1017; 
State v. Gorman, 117 Minn. 3238, 136 
NW 402; Horn y. St. Paul, 80 Minn. 
369, 83 NW 388. 

N. J.—Byrne v. Wildwood, 95 N. J. 
L. 287, 112 A 305; State v. Paterson, 
40 N. J. L. 186; Boggs v. Newark 
oasis Bind “Comrs,. 10" Need da di 


N. Y.—lLyddy v. Long Island City, 
104 CNEL Yo, 288,000" Ne T6551 Peol vv: 
Town, 1 App. Div. 127, 37 NYS 864; 
Ramson y. New York, 24 Barb. 226, 
4 AbbPr 342, 15 HowPr 145; Roberts 
v. New York, 5 AbbPr 41. 
aa, Sa vy. Scranton, 2 Pa. Co. 
“The charter having provided a 
eity attorney upon whom the board 
can call when a defense to any suit 
is necessary, it by implication makes 
it incumbent upon the board to avail 
itself of his services, and it cannot 
ignore this provision and employ 
some other attorney to render those 
services which it is the duty of the 
city attorney to perform.” Rafael v. 
Boyle, 31 Cal. A. 623, 626, 161 P 126. 

16. Sargent v. Bristol, 21 F. Cas. 
No. 12,363, 2 Hask. 112; Bridgeman 
v. Derby, 104 Conn, 1, 132 A 25, 45 
ALR 723; Franklin vy. Johnston, 111 
Oh. St. 561, 563, 146 NE 108, 109. 

“In the exercise of the _ police 
power possessed by them [the mu- 
nicipal authorities], Such secret serv- 
ice agents and assistants as the local 
authorities deem necessary for the 
preservation of the peace and the en- 
forcement of the law may be em- 
ployed ard compensated for services 
rendered under the terms of such 
employment.” Franklin y. Johnston, 
supra. 

Municipal police powers see supra 
§§ 200-211. 

17. Flannagan v, Buxton, 145 Wis. 
81, 129 NW 642, 32 LRANS 391. 

18. Kirkpatrick v. Monroe, 157 La, 
645, 102 S 822; Muck v. New York, 


127 Misc. 354, 216 NYS 128; Dono- 
ghue v. Yonkers, 67 Misc. 637, 123 
NYS 315. 

19. Melluish v. Alton, 230 Ill. A. 
250. 

20. Decatur v. McKean, 167 Ind. 
249, 78 NE 982; Tennessee Paving 
Brick Co. v. Barker, 59 SW 755, 22 
KyL 1069. 

[a] Election not required.—After 


reciting a statute authorizing, but 
not requiring, the- council of a city 
of the fourth class to elect a city en- 
gineer, the court said: “It seems to 
be contemplated that in cities of this 
size it might not always be practi- 
cable to secure a competent person 
for city engineer. The council, in 
the exercise of the plenary duties 
imposed upon it, may, in its discre- 
tion, employ an engineer for a par- 
ticular work; and his acts done un- 
der authority of the council, and ac- 
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by the agency 


such agency.*7 


is conferred by 


[§ 1625] (3) 


cepted and approved by it, are as 
valid as if done by a regularly 
elected city engineer.” Tennessee 


Pay.-Brick Co. v. Barker, 59 SW 755, 
756, 22 KyL 1069. 

21. See cases infra note 22. 

22. U. S.—Memphis v. Brown,- 20 
Wall. -289, 22 L. ed. 264 frevy 16 F. 
Cas. No. 9,415, 1 Flipp. 188]. 

Ill.—Chicago v. Williams, 182 T1l. 
135, 55 NE 123 [rev 80 Ill. A. 33]; 
PEE RG v. Kamradt, 207 Ill, A. 
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Md.—American Lighting 
McCuen, 92 Md. 708, 48 A 352. 

Mass.—Fletcher  v. Lowell, 
Gray 108. 

Mich.—Moore v. Detroit, 164 Mich. 


543, 129 NW 715; Barber v. Saginaw, 


34 Mich. 52. 
PO Le eee v. St. Louis, 12 Mo. 

N. H.—Wellman y. Reilly, 81 N. H. 
389, 127 A. 875. 

N. Y.—Steiger v. Collins, 213 App. 
Diy. 76, 209 NYS %59 {aff 241 N.Y. 
526 mem, 150 NE 540 mem]; Matter 
of New York Public Impr., 77 App. 
Div. 351, 78 NYS 1024 [rev 38 Misc. 
509, 77 NYS 1078]; Mark v. West 
Troy, 69 Hun 442, 283 NYS 422. 

Or.—Beers' v. Dallas City, 16 Or. 
334, 18 P 835. 

a I.— Mathewson v. Tripp, 14 R. I. 
587. 

Tex.—Sluder v. San Antonio, (Civ. 


A.) 269 SW 463. 

Va.—Norfolk v. Pollard, 94 Va. 
279, 26 SE 832. 

Eng.—Reg. v. Leeds, 4 Q. B. 796, 
45 ECL 796, 114 Reprint 1097. 

{a] Appointment of employees 
for independent contractor.—A char- 
ter provision that heads of depart- 
ments shall have the sole power of 
appointment of all deputies and sub- 
ordinate employees under them does 
not empower a superintendent of a 
department to appoint workmen in 
the employ of a contractor engaged 
in lighting the city under a contract. 
American Lighting Co. vy. McCuen, 
92 Md. 7038, 48 A 352. 

Rights of employee of municipal 
corporation generally see infra § 
1652 et seq. 

23. See infra § 1628. 

24. See statutory provisions; 


and 
cases infra §§ 1625, 1626 ‘ 


25. See infra §§ 1624-1626. 

26. See supra § 1186: 

27. Cal.—Greathouse y. Dunn, 60 
Cal sit 

Hawaii.—tTerr, v. Trent, 19 Ha- 
waii 352. ; 

Tll.— Hope y. Alton, 214 Ill. 102, 73 
NE 406. 

Ky.—Owensboro v. Weir, 95 Ky. 
158, 24 SW 115, 15 KyL 506. 

Mass.—Higginson vy. Fall River, 


226 Mass. 4238, 115 NE 764, 2 ALR 
1209, 


ment in the first instance.?3 
express terms designate the agency which may ex- 
ercise the power of appointment for a particular 
kind of position or place,?4 or it may do so by 
implication;?°> but in accordance with the general 
rules as to the exercise of implied powers by 
municipal authorities,2® the right of a particular 
agency to exercise the power of appointment is 
not raised by implication where the purpose for 
which the appointment is to be made is not clearly 
within the scope of the functions committed to 
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the alleged employee,?? unless it ‘has been ratified 


authorized to make the appoint- 
The statute may in 


[§ 1624] (2) Legislative Body. Unless the right 


statute upon another body or offi- 


cer,?> the common council, board of aldermen, or 
other legislative body of the municipality has the 
implied right to exercise whatever power of appoint- 
ment is in the municipality.?9 


Board: A particular board of a 


323, 136 NW 402. 

N. J.—State v. Cherry, 53 N. J, L. 
173, 20 A 825; State v. Newark Sink- 
ing Fund Comrs., 10 N. J. L. J. 219. 

N. X¥.—Peo. v. Town, 1 App. Div. 
127, 37 NYS 864; Collins v. Saratoga 
Springs, 70 Hun 583, 24 NYS 234 [aff 
140 N. Y. 687 mem, 35 NE 892 mem]; 
Johnson y. Troy, 19 Hun 204. 

MN bartiae sa v. Seranton, 2 Pa. Co. 


Tex.—Tharp v. Blake, (Civ. A.) 
171 SW 549. 5 
[a] Commissioners of excise have 


no implied power to appoint inspéct- 
ors by reason of a grant of power to 
enforce penalties for the violation of 
the excise laws. State v. Cherry, 53 
Nod. Lat 1L73y) 20UAT S25. 

{b] Fire commissioners have no 
right to appoint an attorney as an 


incident to the exercise of their 
official functions. Higginson y. Fall 
River, 226 Mass. 423, 115 NE 764, 
2 ALR 1209. 
28 See infra §§ 1625, 1626. 

29. See cases infra this note. 

{a] Rule applied to appointment 
of: (1) Accountant. New York 


Audit Co. v. Louisville, 185 Fed. 349, 
107 CCA 467; Ward .v Du Quoin, 173 
Tll, A. 515. (2) Attorney. Moorhead 
v. Murphy, 94 Minn. 128, 102 NW 
219, 110 AmSR 345, 68 LRA 400, 3 
AnnCas 434; State v. Edwards, 136 
Mo. 360, 38 SW 73; Dearmont v. 
Mound City, (Mo. A.) 278 SW 802;.. 
State v. Hammonton, 38 N. J. L. 430, 
20 AmR 404; Vermeule vy. Corning, 
186 App. Div. 206, 174 NYS 220 [rev 


166 NYS 546 (aff 230 N. Y¥. 585 
mem, 130 NE 903 mem)] (“Unless 
prohibited by the charter, the com- 


mon council has, as an incident to 
its general power, the authority to 
employ counsel, if necessary, to as- 
sist it in the performance of the du- 
ties, or trusts with which, in its cor- 
porate capacity, it is charged by 
law’’); Judson y. Niagara Falls, 140 
App. Div. 62, 124 NYS 282 [aff 204 
N. Y. 630 mem,' 97 NE 1107 mem). 
(3) Clerk=for board of aldermen. 
Costello v. New York, 63 N. Y. 48. 
(4) Clerk for receiver of taxes. Os- 
born v. Detroit, 111 Mich. 362, 69 NW 
644, (5) Engineer. Donoghue v. 
Yonkers, 67 Misc. 687, 123 NYS 315; 


Burrell v. Portland, 61 Or. 105, 121 
Peg (6) Physician. Sugar Valley 
v. Mills, 146 Ga, 210, 91 SH 17. (7) 


Stenographer to report investigation 
proceedings undertaken by council. 
O’Brien y. Niagara Falls, 65 Misc. 
D2 LS eaINEviS m4 Ove 

[b] Yhe board of trustees of a vil- 
lage is the proper agency to exercise 
a power of appointment where other 
provision for its exercise has not 
been made. Fisher v. Mechanicville, 
225° N. Y.° 210, 121 NE 764 [rev 172 
App. Div. 426, 158 NYS 908]; Collins 


Minn.—State v. Gorman, 117 Minn.|v. Saratoga Springs, 70 Hun 583, 24 
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municipal corporation other than the legislative 
body may be expressly authorized by statute to 
employ a person for a particular kind of work,°° 
or its right to do so may be implied as a neces- 
sary incident to the carrying out of the duties 


expressly imposed upon it.%? 


[§ 1626] (4) Officers. 


The mayor®? or other chief 
executive officer®*? sometimes possesses express or 
implied authority to appoint a person for a par- 
ticular position or place, but where the approval 
of the council is required, an appointment by the 
mayor alone is nugatory.*¢ Also express or implied 
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of work is sometimes conferred upon a municipal — 
officer other than the chief executive officer ;*° but 
the concurrence of another officer or board, when 
required by statute, is essential to the validity of 
the appointment.*6 


-[§§ 1625-1627 


[§ 1627] (5) Delegation of Power. The municipal 


incident to the 


power to-appoint a person for a particular kind 


NYS 234 [aff 140 N. Y. 687 mem, 35 
NE 892 mem]; Matter of Kenmore, 
59 Misc. 388, 110 NYS 1008. 

30. See statutory provisions; and 
cases infra this note. 

[a] Thus some statutes authorize 
the appointment of: (1) An attorney 
by a board of excise (Matter of 
Ryan, 6 Misc. 478, 27 NYS 169), (2) 
board of police commissioners (Ya- 


5, Dee. 557 [att 25 “CincLBul 
(3) or a board of rapid tran- 
commissioners (Cincinnati v. 
Rogers, 98 Oh. St., 246, 120 NE 839). 
(4) Clerks by a board of franchise 
and taxation. Browning v. O’Donnell, 
SOM Ne 7d. Tes 285640137 eAX 6 Se* (C5) eX 
general superintendent by a board of 
water commissioners. Cramer v. 
New Brunswick Water Comrs., 57 N. 
J. L. 478, 31 A 384 [rev on other 
grounds 61 N. J. L. 270, 39 A 671, 68 


AmSR 705]. (6) Health inspectors 
by a board of health. Kessler v. 
Seattle, 193- Wash... 192) 11604 P+ 423: 


(7) A, janitor by a board of police 
commissioners. Wiggin v. Manches- 
ter, 72 N. H. 576, 58 A 522; Kennedy 
v. New York, 79 N. Y. 361; Bergen 
Vv; New York, 15) Hunt GN}! Y.). 243) 
McCullough v. New York, 51 HowPr 
(N. Y.) 486. (8) A nurse by a board 
of health. Hellyer y. Prendergast, 
176 App. Div. 383, 162 NYS 788. (9) 
A superintendent of buildings by a 
board of public works. Hamilton v. 
Kansas City, 303 Mo. 50, 259 SW 


1045. 

31. See cases infra this note. 

[a] Particular appointments held 
to come within the implied powers 
of particular boards include the ap- 
pointment of: (1) An architect by 
the board of education (Carling v. 
Jersey City, 71 N.- J: Li. 154, 58 A 
395) (2) or board of public works 
(Miller v. Boyle, 43 Cal. A. 39, 184 P 
_ 421). (8) An engineer by the board 
of estimate and apportionment (Buck 
v. New York, 127 Misc. 354, 216 NYS 
128) (4) or grade crossing commis- 
Sioners (Kimball vy. Buffalo, 84 Misc. 
170, 145 NYS 529). (5) The treas- 
urer of a-public library by ‘the 
board of trustees of the library. 
Covington vy. Beitzer, 82 SW 421, 26 
Key Li) 6 1a. (6) A janitor by_ the 
board of education. Purcell v. Long 
Island City, 91: Hun 271, 36 NYS 290 
(“The charter makes the board of 
education and the trustees the law- 
ful tmstrumentalities of the defend- 
ant for caring for the schools, and 
the appointment of janitress is a 
reasonable and necessary part of 
their duties, and it is within the 
scope of their authority and for the 
benefit of the defendant’). CU): 
watchman by the board of adminis- 
tration (State v. Boyden, 6 OhS&CP 
509, 4 OhNP 322), (8) or board of 
local improvements (Harvier y. New 
York, ete., R..Co., 26 Misc. 397, 56 
NYS 204). 

32. Ga.—Tietjen v. Savannah, 161 
Ga. 125, 129 SEH 653. 

Ky.—Louisville v. Murphy, 86 Ky. 
53, 5 SW 194, 19 KyL 310. 


Mich.—Hosner v. Leonard, 163 
Mich. 92, 127 NW 749. 
Y.—Kip v. Buffalo, 123 N. Y. 


N. 
152, 25 NE 165 [aff 7 NYS 685]; 


Mosher v. Elmira, 83 Mise. 328, 145 
NYS 964. 

Tex.—Black v. Lambert, (Civ. A.) 
235 SW 704. 

Wash.—Wiley v. Seattle; 7 Wash. 
576, 35 P° 415; 38 AmSR 9052 - 

[a] Mayor as head of department 
under commission form of govern- 
ment.—Where the - municipality is 
under-a commission form of govern- 
ment, and employees are required to 
be appointed by the heads of depart- 
ments, an appointment of a physi- 


‘cian should be made by the mayor as 


chairman of the department of 
health, and not by the commissioner 
of sanitation, parks, and public prop- 
erty. Black v. Lambert, (Tex. Civ. 
A.) 235 SW 704. 

[b] Where the proper municipal 
authorities fail to act in the appoint- 
ment of an attorney in a case where 
a violation of the laws of the mu- 
nicipality is threatened, the mayor 
of the municipality may have the 
implied authority to make such ap- 
pointment under his power to see 
that the laws of the municipality are 
obeyed. Louisville v. Murphy, 86 
Ky. 53, 5 SW 194, 9 KyL 310; Hosner 
v. Leonard, 163 Mich. 92, 127 NW 
749; Wiley v. Seattle, 7 Wash. 576, 
35 P 415, 38 AmSR 905. 

' Functions and powers of mayor 
generally see supra §§ 1187-1189. 

33. See case infra this note. 

[a] President of village may have 
implied power to employ an attorney 
to defend the marshal in a suit for 
malicious prosecution and false im- 
prisonment. Hosner v. Leonard, 163 
Mich. 92, 127 NW 749. 

Who are chief executive officers of 


municipal corporation. see supra 
§ 972. 
34. Madison v. Newsome, 39 Fla. 


149, 22 S 270; Sugar Valley v. Mills, 
146 Ga. 210, 91 SE 17; Bryan v. Page, 
51 Tex: 532, 32 AmR 687, 

35. See statutory provisions; and 
cases infra this note. 

[a] Charter or statutory author- 
ity.—Sometimes there is express or 
implied charter or statutory author- 
ity for the appointment or employ- 
ment of: (1) An attorney by the 
city attorney. Devany v. South Nor- 
folk, 143 Va. ‘768, 129 SE 672. (2) 
Clerks by the heads of departments. 


Neal v. New Haven, 838 Conn. 151, 
76 A. 548; Chicago v. Southern 
Surety Co., 239 Ill. A. 628; .Ameri- 
ean Lighting Co. :-v.. McCuen, 92 
Md. 7038, 48 A 852. (8) A detective 
by the city attorney. Bridgeman 
Via Derby, L101 Conn. Wh wire2. cao 25, 
45 ALR 728 (without authoriza- 
tion of “the judges of the superior 


court or any judge thereof’). (4) 
An engineer by the commissioner of 
public works. Wells v. North Adams 
Public Works Comr., 253 Mass. 416, 
149 NE 144. (5) An inspector by 
the head of the bureau of inspection 
(Cutshaw v. Denver, 19 Colo. A. 341, 
75 P 22); (6) or by the head of the 
department of supplies (Muldoon y. 
Lowell, 178 Mass. 134, 59 NE 637). 
(7) A superintendent of bridges by 
the director of public works. Burrell 
v. Bridgeport, 96 Conn. 555, 114 A 
679. (8) Supervisors by the commis- 
sioner of public markets. Murray v. 


agency which is empowered to employ a person 
for a particular kind of work cannot delegate the 
right to exercise such power to another,*? and while 
it may delegate to an agent the ministerial duties 


execution of the contract of em- 


ployment,?® the appointment is invalid if the agent 


Kaplan, 206 App. Div. 202, 200 NYS 
664 


{[b] Where a municipality ap- 
points agents to prosecute an action, 
and does not restrict the manner of 
executing the trust, such agents have 
implied authority to employ an at- 


torney. Buckland vy. Conway, 16 
Mass. 396. 
36. Withers v. New York, 123 


App. Div. 283, 107 NYS 955 [aff 193 
N. Y. 668 mem, 87 NE 1130 mem]. 
[a] Evidence of approval.—Where 
the approval of the mayor is re- 
quired for an appointment made by 
the city- collector of taxes, the ap- 
proval of the council implies the ap- 
proval of the mayor, in the absence 
of proof to the contrary. State v. 
Edwards, 136 Mo. 360, 365, 38 SW 
73 (“the mayor is the presiding offi- 
cer of the council, and must be pre- 


sumed to have cognizance of, and 


to approve, all its proceedings’”’). 
37. Cal.—kKnight v. Eureka, 123 
Cal. 192, 55 P 768. 
Conn,—Pinney y. Brown, 60 Conn. 
164, 22 A 430. a 


Fla.—Tampa _v. 
Fla. 446, 17 S 581. 

Ill.— East St. Louis v. Thomas, 11 
TAL 283. 


Salomonson, 


Ind.—Stewart v. Goshen, 81 Ind. 
A. 314, 143 NE 301. 
Iowa.—Caswell v. Marshalltown, 


101 Iowa 598, 70 NW 717. 

Ky.—Harlan v. Coombs Land Co., 
199 Ky. 87, 250 SW 501; Jameison v. 
Paducah, 195 Ky. 71, 241 SW 327. 

Mo.—Eadwards v. Kirkwood, 147 
Mo. A. 599, 127 SW 378. 

N. J.—Ridgeway v. Michellon, 42 
N.. J. L. 405. . 

N. Y.—Fagan v. New York, 84 N,° 
Y. 348, 

Man.—Manning v. Winnipeg, 15 
WestLR 33 [app dism 21 Man. 203, 
17 WestLR 329]. 

[a] The board of aldermen and 
mayor cannot empower the city col- 
lector to employ an attorney under 
such terms as may seem best to him. 
Edwards v. Kirkwood, 147 Mo. A. 
599, 127 SW 378. ; 

[b] The commissioners of a city 
cannot grant authority to one of 
their number to make a contract 
with an architect for services in 
preparing plans and specifications 
for a building for the city, without 
any limitation as to the terms of 
the contract. Jameison y. Paducah, 
195 Ky. 71, 241 SW 327. : 

[c] The common council of a city 
of the fourth class cannot delegate 
to the mayor the discretion given it 
by statute to employ an engineer to 
supervise a particular public im- 
provement, Harlan v. Coombs Land 
Co., 199 Ky. 87, 250 SW 501. 

38. U. S.—New York Audit Co. v. 


Louisville, 185 Fed. 349, 107 CCA 
Cal.—Reid v. Boyle, 43 Cal. A. 34, 
184 P 423. 
Conn.—New York, ete, R. Co. v. 


Wheeler, 72 Conn. 481, 45 A 14. [aff 
178 U. S. 321, 20 SCt 949, 44 L. ed. 
1085]. 

Ga.—Tietjen v. Savannah, 161 Ga. 
125, 129 SE 658. 

Ind.—Decatur vy, McKean, 167 Ind. 
249, 78 NE 982. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1627-1629] 


exceeds his authority,®® or if he acts after the au- 
thority has been revoked.*° 

[§ 1628] (6) Ratification of Unauthorized Em- 
ployment.*t Where the council or other legisla- 
tive body of a municipality has power to make a 
particular appointment or employment,‘? it has 
power to ratify an appointment or employment 
made by an officer or committee without authority 
to act in the premises;*® and it will be held to 
have done so where, with knowledge of the facts, 
it remained silent** or acquiesced in the employ- 
ment,*® accepted the benefit of the services ren- 
dered by the person appointed or employed,*® made 
an appropriation to pay for his services,*? increased 
his salary,*® adopted a resolution discontinuing his 


services on behalf of the city,*® or allowed,®® or 


made payments on,*! bills rendered for services per- 
formed under the contract or employment. Also 
in a case where the power of appointment is 
vested in the board of public works,®*? a person 
appointed by the mayor will be held to be an em- 
ployee of the city where the board has positively 
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recognized and accepted him as an employee.®? On 
the other hand, a ratification does not result from 
an acceptance of work in ignorance of the appoint- 
ment;°* and a refusal of the council to pay a claim 
for fees by an alleged employee because of the 
amount of the claim cannot be construed as a 
ratification on the theory that the vote showed at 
any rate a disposition on the part of the council to 
make some appropriation for the services ren- 
dered.®® 

[§ 1629] c. Limitations on Exercise of Power— 
(1) In General. A person entering into a con- 
tract of employment with a municipality is charge- 
able with knowledge of any limitations imposed by 
law upon the power of the municipality to make 
such a contract.°6 Municipal authorities are not 
authorized to make a éontract of employment for 
an unreasonably long time,’ or, in the case of 
an appointment by a board or committee, for a 
period beyond the time for which it was itself 
appointed.®* Also a contract of employment is in- 
valid where it is for an unreasonably large com-~ 


Iowa.—Hathaway v. Des Moines, 
97 Iowa 333, 66 NW 188. 

Mass.—Upjohn Vv. Taunton, 6 
Cush. 310. 

Mo.—State v. Reber, 226 Mo. 229, 
126 SW 397. 

N. Y.—Goldschmidt v. New York 
Bd. of Education, 217 N. Y. 470, 112 
NE 167 [rev 170 App. Div. 395, 156 
NYS 66]; Holley v. Mt. Vernon, 141 
App. Div. 823, 126 NYS 460;. Judson 
vy. Niagara Falls, 140 App. Div. 62, 
124 NYS 282 [aff 204 N. Y. 630 mem, 
97 NE 1107 mem]; Smith v. New 
York, 5 Hun 237; Collins v. New 
York, 3 Hun 680; Donoghue v. Yon- 
kers, 67 Misc. 637, 123 NYS 315; 
McCullough v. New York, 51 HowPr 
486. 

Oh.—State v. Bowen, 111 Oh. St. 
561, 146 NE 108. : 

Or.—Bergholtz v. City, 
116 Or. 18, 240 P 225, 

Pa.—Reuting vy. Titusville, 175 Pa. 
512, 34 A 916. 

Eng.—Reg. v. Prest, 16 Q. B. 33, 
71 HCL, 38, 117 Reprint 787. . 

[a] A committee may be invested 
with authority to execute a contract 
of employment as agent for the 
common council or other municipal 
body. New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467; 
Decatur v. McKean, 167 Ind. 249, 78 
NE 982; Upjohn v. Taunton, 6 Cush. 
(Mass.) 310; Goldschmidt v. New 
York Bd. of Education, 217 N._Y. 
470, 112 NE 167 [rev 170 App. Div. 
395, 156 NYS 66]; Judson v. Niagara 
Falls, 140 App. Div. 62, 124 NYS 282 
[aff 204 N. Y. 630 mem, 97 NE 1107 
mem]; Reuting v. Titusville, 175 Pa. 
512, 34 A 916; Reg. v. Prest, 16, OC 3: 
Qe TT LeMOluss, lt Reprint I18 ts. 

39. See cases infra this note. 

[a] The right of an agent to make 
an appointment for a particular pur- 
pose does not authorize an appoint- 
ment for a further or different pur- 
pose. Fletcher v. Lowell, 15 Gray 
(Mass.) 103; McLaughlin v. New 
York, 158 App. Div. 517, 143 NYS 819 
[aff 213 N. Y. 635 mem, 107 NE 1081 
mem]; Hildreth v. New York, 111 
App. Div. 63, 97 NYS 582 [aff 190 
N. Y. 513 mem, 83 NE 1126 mem]; 
Drumheller v. Mt. Vernon, 93 App. 
Div. 596, 88 NYS 536. D 

{b] Varying terms of contracts.— 
A resolution of the council, authoriz- 
ing the board of health as its agent 
to employ a sexton to take charge of 
a cemetery at an amount of compen- 
sation not to exceed twenty-five dol- 
lars per month, does not authorize a 
contract for a compensation in excess 
of such amount. Holley v. Mt. Ver- 
non, 141 App. Div. 823, 126 NYS 460. 

Power of agent to bind municipal- 
ity generally see infra § 1645. 

40. Towle v. Mobile, 4 Ala, A. 502, 
58 S 668; Hartman v. New York, 23 


Oregon 


Hun (N. Y.) 586. 
41. Ratification of 
irregular appointment 

§ 1633. ; 

42. See supra § 1624. 

43. MacLeod v. Washburn, 178 
Wis. 379, 190 NW 124. 

44. New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467. 

45. Mound City v. Snoddy, 53 Kan, 
126, 35 P 1112; MacLeod v. Washburn, 
178 Wis. 379, 190 NW 124; McIntosh 
v. Grand Forks, (B. C.) 9 WestLR 8. 

46. Ill—New Athens vy. Thomas, 
82 Til. 259. 

Kan.—Mound City v. Snoddy, 53 
Kan. (126,535 P12: 

N. H.—Lucier v. Manchester, 80 N. 
EE S6L IP LIT AN2'S6s 

N. J.—Salmon y. Haynes, 50 N. J. 
A Ie 2y Ga NG on yn be 

Tenn.—Memphis v. Adams, 9 Heisk. 
518, 24 AmR 831. 4 

Tex.—Denison vy. Foster, (Civ. A.) 
28 SW 1052. 

B. C.—McIntosh v. Grand Forks, 
9 WestLR 8. 

And see John Mackay Co. v. To- 
ronto, (Can.) 48 DomLR 151, [1919] 
3 WestWkly 253 [aff 43 Ont. L. 17, 
43 DomLR 263 (aff 39 Ont. L. 34)] 
(discussing the rule, but holding 


informal or 
see infra 


inapplicable, the contract of employ- 
ment not having been fully executed). 

47. New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467; Sal- 
mon v. Haynes, 50 N. J. L. 97,11 A151. 

[a] The rule is applicable where, 
at the time of the making of the ap- 
propriation, the council either knew 
the details of the contract of employ- 
ment or knew the general character 
of the contract and failed to obtain 
the details only because it did not 
ask for them. New York Audit Co. 
v. Louisville, 185 Fed. 349, 107 CCA 


467. 

48. Smith v. New York, 67 Barb. 
GNFEY) P2235 

49. MacLeod v. Washburn, 178 


Wis. 379, 190 NW 124. 

50. Griffen v. Chicago Heights, 187 
Tl. A. 468, 

51. Vermeule yv. Corning, 186 App. 
Div. 206, 174 NYS 220 [rev 166 NYS 
546 (aff 230 N. Y. 585 mem, 130 NE 
903 mem) ]. 

[a] On three occasions.—“‘Conced- 
edly, the common council, subsequent 
to the rendition of a part, at least, 
of the services rendered by plain- 
tiff, upon three different occasions 
audited bills rendered by plaintiff 
to it and made payments on ac- 
count thereof. Prior to the comple- 
tion of the services for which the 
plaintiff sues, not only once, but 
upon three occasions this matter was 
brought directly to the attention of 
the common council upon bills pre- 
sented. These bills were paid with- 
out comment, or suggestion of any 


invalidity of the contractual arrange- 
ment of the plaintiff with the city. 
The plaintiff then had the right to 
reply upon the apparent conclusion 
following from such payments so 
made that the common council knew, 
approved, ratified and adopted the 
contract under which he was acting, 
To my mind this is a definite ratifica- 
tion and adoption of the efforts of 
the board of public works.” Ver- 
meule v. Corning, 186 App. Div. 206, 
208, 174 NYS 220 [aff 230 N. Y. 585 
mem, 130 NE 903 mem]. 

52. See supra § 1625. 

53. Connell v. Everett Public 
eee Bd., 234 Mass. 491, 125 NH 

54. Madison v. Newsome, 39 Fla. 
149, 22 S 270; Stenson v. New York, 
40 Misc. 533, 82 NYS 946. 

55. Owensboro v. Weir, 95 Ky. 158, 
24 SW 115, 15 KyL 506. 

56. Hope v. Alton, 214 Ill, 102, 73 
NE 406; Higginson v. Fall River, 226 
Mass, 423, 115 NE 764, 2 ALR 1209; 
Dearmont v. Mound City, (Mo. A.) 
278 SW 802; Clerendon y. Philadel- 
phia, 13 Phila. (Ba.) 54: 

57. Ind—Jay County vy. Taylor, 
123 Ind. 148, 23 NE 752, 7 LRA 160. 

La.—Kirkpatrick v. Monroe, 157 La. 
645, 102 S 822. 

Minn.—Egan vy. St. Paul, 57 Minn. 
1, 58 NW 267. 

N. J.—Hayes v. Mobius, 96 N, J. L- 
88, 114 A 13; Dolan v. Orange, 70 
N. J: L. 106, 56 A 130; New Bruns- 
wick Water Comrs. v. Cramer, 61 
N. J. L. 270, 39 A 671, 68 AmSR 705 
[rev 57 N. J. L. 478, 81 A 384]. f 

N. Y.—Jacobs v. Elmira, 147 App. 
Div. 433, 132 NYS 54; Witmer’ v. 
Jamestown, 125 App. Div. 43, 109 NYS 
269 [aff 196 N. Y. 553 mem, 90 NE 
1167 mem]; Hildreth v. New York, 
111 App. Div: 63, 9 NYSe582" [att 
190 N. Y. 513 mem, 83 NE 1126 mem]. 

{a] Engineer.—While a municipal 
corporation may employ a special en- 
gineer to prepare plans and specifica- 
tions for, and to supervise the erec- 
tion of, a waterworks and lighting 
plant, an appointment for a period 
of four years for the purpose of pre- 
paring plans for, and taking super- 
vision of, additional improvements 
not at that time contemplated is ultra 
vires of the municipal authorities. 
Kirkpatrick v. Monroe, 157 La. 645, 
102 S 822. 

Term of employment 
§§ 1646-1650. 

58. Jay County v. Taylor, 123 Ind. 
148, 23 NE 752, 7 LRA 160; Egan v. 


see infra 


Ste Paul, 575 Minn. 1,558) INW 2267 
Hayes v. Mobius, 96 N. J. L. 88, 114 
Av 23s Doltantive ‘Orangee;s ORIN. las 


106, 56 A 130; New Brunswick Water 
Comrs: v. Cramer, 61 N.¢J., i.-270, 39 
A 671, 68 AmSR 705 [rev 57 N. J. Li 
478, 31 A 384]. 
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pensation,®® or where it obligates the municipal- 
ity beyond the amount of funds appropriated for 
the purpose for which the contract was made;°° 
but the validity of the appointment is not affected 
by the fact that the funds duly appropriated for 
the purpose of the employment have been other- 
wise expended;*! and a contract of employment 
not binding at the time of its execution for want 
of an appropriation may be ratified by a subse- 
quent appropriation sufficient to take care of the 
obligation created thereunder.®°? In determining 
whether a provision prohibiting a municipality from 
becoming indebted to an amount exceeding in any 
one year the income and revenue provided for that 
year, unless authorized to do so at an election 


held for the purpose,®*? is violated by a contract - 


of employment, the time when the contract is en- 
tered into,** rather than the time it is authorized 
by resolution,®* is controlling. 

f§ 1630] (2) Qualifications of Employee—(a) 
Citizenship or Residence. A statute providing that 
only citizens of the United States shall be em- 
ployed by a municipality in the construction of 
public works is constitutional®® and mandatory upon 
the municipal authorities;®’ and under a statute 
empowering a city to determine and regulate the 
qualification of all its employees,°* the city may 
properly provide by ordinance that no person not 


» 
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a citizen®®? and an actual resident in good faith7° 
of the state shall be eligible to appointment or em- 
ployment in any of the departments, boards, 
bureaus, or branches of the government of the city, 
but in the absence of an applicable requirement 
to this effect, an‘employee of a municipal corpora- 
tion need not be a resident of the municipality,” 
or of the state in which the municipality is situ- 
ated.” 

[§ 1631] (b) Under Civil Service Statutes. In a 


‘number of jurisdictions the civil service statutes 


provide in effect that all appointments to posi- 
tions and places of employment in a municipality 
must be made on the basis of the merit and fitness 
of the applicants,7? to be determined as far as 
practicable by examination,’* which as far as 
feasible shall be competitive,’® but that persons 
already in the employment of the municipality, and 
entitled to transfer or promotion,’® and persons 
formerly employed in the municipal service who 
have left the service for reasons other than mis- 
conduct or incapacity,’"7 must be preferred to 
original applicants. Such statutes not only render 
invalid an appointment made in disregard of their 
provisions,’® but also invest a person who has 
shown himself peculiarly eligible for a position with 
a right by mandamus to compel his appointment 
to the position.’® 


59. Hayward v. Red Cliff, 20 Colo. 
33, 36 P 795; Waterbury v. Laredo, 68 
Tex. 565, 5 SW 81. 

[a] Excessive fee for attorney.— 
Where an agreement was made by a 
city with an attorney, who was al- 
ready under contract to perform legal 
services for the city, that such attor- 
ney should receive for a specified pe- 
riod of years one third of the revenue 
derived from a ferry owned by the 
municipality, as compensation for the 
prosecution of proceedings against a 
claimant to part of the land on which 
the ferry was located, and such 
agreement would involve the payment 
of an amount of about fifty thou- 
sand dollars, whereas the property in 
question did not exceed one hundred 
and fifty dollars in value, the con- 
tract was void for unreasonableness. 
Waterbury v. Laredo, 68 Tex. 565, 5 
SW 81. 

Amount of compensation see infra 
§§ 1657, 1658. 


60. Cal._—Wallace v. San Jose, 29 
Cal. 180. 

Tll.—May v. Chicago, 222 Tll. 595, 
78 NE 912. x 


N. Y.—Holley v. Mt.. Vernon, 141 
App. Div. 823, 126 NYS 460; Hartman 
v. New York, 23 Hun 586. 


Oh.—Pittinger v. Wellsville, 75 
Oh. St. 508, 80 NE 182; Findlay 
v. Pendleton, 62 Oh. St. 80, 56 NE 


649. 

Tex.—Sluder v. San Antonio, (Civ. 
A.) 269 SW 463. 

Appropriation as condition prece- 
dent to indebtedness generally see 
infra XIX, A, 4, d. 

61. Peo. v. Cartwright, 9 Hun (N. 
Y.) 159; Smith v. New York, 5 Hun 
(N. Y.) 237; Mosher v. Elmira, 838 
Mise. 328, 145 NYS 964. ° 


62. Melluish v. Alton, 230 Ill, A. 
250. 

63. See infra XIX, A, 4, c, (1), 
(b), bb. 
. 644 New York Audit Co. v. Louis- 
ville, 185 Fed. 349, 107 CCA 467. 

65. New York Audit Co, v. Louis- 
ville, supra. 

66. Peo. v. Crane, 214 N. Y. 154, 


108 NE 427, AnnCas1915B 1254 [rev 
165 App. Div. 449, 150 NYS 933, and 


piel U. S. 195, 36 SCt 85, 60 L. ed. 
[a] Reasons for rule—(1) “The 


equal protection of the laws is due 
to aliens as to citizens ... but equal 


protection does not mean that those 
who have no interest in the common 
property of the state, must share in 
that property on the same terms as 
those who have an interest.’ Peo. v. 
Crane, 214 Ni, Y¥. 154, 162: 161,79 108 
NE 427, AnnCasi1915B 1254 [rev 165 
App. Div. 449, 150 NYS 933]. (2) “To 
disqualify aliens is discrimination in- 
deed, but not arbitrary discrimina- 
tion, for the principle of exclusion is 
the restriction of the resources of, 
the state to the advancement and 
profit of the members of the state, 
Ungenerous and unwise such dis- 
crimination may be. It is not for 
that reason unlawful.” Peo. v. Crane, 
supra, 

67. Peo. v. Crane, supra. 

68. Helyer v. Prendergast, 
App. Div. 383, 162 NYS 788. 
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69. Hellyer v. Prendergast, supra. 
70. Hellyer vy. Prendergast, supra. 
71. Roodhouse v. Jennings, 29 Ill. 


A. 50; Landswick v. Lane, 49 Or. 408, 
90 P 490. 

{a] An attorney appointed to as- 
sist the city attorney need not be a 
resident of the city. Roodhouse v. 
Jennings, 29 Ill. A. 50. 

{[b] Citizen laborers.—A _ statute 


requiring of alien laborers one year’s 
residence within the municipality 
does not by implication require 


such residence of citizen laborers. 
anid lag v. Lane, 49 Or. 408, 90 P 
0 


72. See cases infra this note. 

[a] Statutory provisions requir- 
ing municipal officers to be residents 
of the state are inapplicable to mere 
employees of the municipality. 
Powell v. Peo., 121 Ill. A, 474; Bassler 
v. Gordon, 119 Kan. 40, 237 Py 907; 
Springfield v. Haydon, 216 Ky. 483, 
288 SW 3387. . 

73. Cal.—Pratt v. Rosenthal, 181 
Cal. 158, 183 P 542, 

Ill.—Peo, v. Hrrant, 229 Ill. 56, 82 
NE 271. 

La.—State v,. New Orleans, 161 La. 
207, 108 S 417, 

Mo.—State v. Kansas City, 217 Mo. 
A. 288, 263 SW 516. 


N. Y¥.—Van Fleet v. Walsh, 122 
Mise. 316, 202 NYS 745. 
Oh.—Curtis v. State, 108 Oh. St, 


292, 140 NE 522. 

Wash.—Kessler v, Seattle, 93 Wash. 
192, 160 P 423. 

[a] Purpose of law.—(1) “The 


civil service law was enacted for the 
benefit of the people, that our civil 
service might be both efficient and 
honest, that capable men might fill 
subordinate positions, and the right 
to hold such positions would not alone 
depend upon the efficient political 
service of the applicant, irrespective 
of his training and qualifications.” In 
re Gaffney, 3 NYS 664, 666. (2) “The 
fundamental purpose is to establish 
a merit system, whereby selections 
for appointments in certain branches 
of the public service may be made 
upon the basis of demonstrated rela- 
tive fitness, without regard to politi- 
cal considerations.” Curtis v. State, 
108 Oh. St. 292, 296, 140 NE 522. 

iit Examination see infra §§ 1637- 

75. Competitive examination see 
infra §§ 1637, 1638. 

76. See statutory provisions; and 
Caldwell v. New York, 148 App. Div. 
304, 183 NYS 168; Darling v. Ma- 
guire, 70 Misc. 597, 129 NYS 885; 
Sarr v. Seattle, 111 Wash. 340, 190 P 

Transfer or promotion see infra §§ 
1665, 1666. : 

77. See statutory provisions; and 
Peo. yv. Errant, 229 Il. 56, 82 NE 
271; State v. New Orleans, 161 Ia. 
207, 108 S 417; Shane v. New York, 
135° App. — Div...'218,) 120- NYS +498" 
Matter of Griffin, 77 Misc. 553, 138 
NYS 128. 

Right to reinstatement: 

After discharge on abolition of po- 

sition see infra § 1674. 

After resignation see infra § 1667. 

78. Petley v. Tacoma, 127 Wash. 
459, 221 P 579. 

[a] An injunction may be granted 
to restrain the appointment of an- 
other to the position to which plain- 
tiff is entitled. Petley v. Tacoma, 
127 Wash. 459, 221 P 579. 

79. State v. Kansas City, 217 Mo. 
A. 288, 268 SW 516; State v. Kansas 
City, (Mo. A.) 257 SW 197; State v. 
Kansas City, 213 Mo. A. 349, 250 SW 
927; Peo. v.. Adam, 116 App. Div, 
613, 101 NYS 925; Gillen v. Wheeler, 
5 NYSt 904, 

Mandamus to compel: 
Appointment to position generally 

see Mandamus § 281. 
Enforcement of civil service laws 

goneraily see Mandamus §§ 285-— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


s” 


§§ 1632-1634] 


[§ 1632] (c) Under Veteran Soldier Statutes.’ In 
a number of jurisdictions provision is made by stat- 
ute that veteran soldiers®® or war veterans®! shall 
be accorded a preference over nonveterans in the 
making of appointments to municipal positions or 
places of employment. Such statutes, to the ex- 
tent that they accord a preference to veterans 
who are qualified to perform the work in ques- 
tion, are constitutional’? and mandatory upon the 
appointing authorities.*? 

Application of statutes. The benefit of the pref- 
erence accorded veteran soldiers under the statutes 
is sometimes confined to applicants for places of 
employment in. the labor service,’ but it may be 
extended to applicants for positions as well,®> and 
the statutes generally apply to appointments by 
way of promotion as well as original appointments.*® 

Remedies for refusal to accord preference. The 
refusal to accord the preference prescribed by vet- 
eran soldiers’ statutes may subject the appointing 
authority to a criminal prosecution,’? or to an 
action for damages,** and at any rate it generally 
gives a veteran who has been denied the right of 
preference a remedy by mandamus for specifically 
righting the wrong.’® 


86. See statutory provisions; and 
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[§ 1633] d. Conditions Precedent to, and Mode 
of, Appointment or Employment—(1) In General. 
The power of the municipal council or other body 
authorized to make appointments of municipal 
agents or employees®® need not be exercised by 
ordinance, by-law, or resolution,®! unless a ‘stat- 
ute expressly requires the power to be exercised 
in this manner ;°? but there must be such concerted 
action on the part of a majority of the council 
or board as constitutes. an official expression of 
that body,®* as distinguished from mere isolated 
expressions by individual members,®* or action by 
a committee,”® of the council or board. 

Cure or ratification. A mere irregularity in pro- 
cedure by which an appointment or employment 
is authorized by a municipal body will generally 
be cured, and the appointment or employment rati- 
fied by the acceptance of the services of the em- 
ployee ,by the municipality,® or by the action of 
the council in directing the payment of the claim 
for the services;*? but where a statute requires 
the power to be exercised by a formal enactment,°* 
the appointment can be ratified only by such for- 
mal action on the part of the municipal body.®%® 

[§ 1634] (2) Contract of Employment. As in the 


see supra] enacting an ordinance on the subject. 


State v. Empire, 164 Minn. 14, 204] § 1615. Instead of there being a defective or 
NW 572; State v. Seattle, 134 Wash. 85. State v. Empire, 164 Minn. 14,| irregular exercise of power, there 
360, 235 P 968. Fes 204 NW 572; Peo. v. Fetherston, 168] was no exercise of the power.” 

&1. See statutory provisions; and| App. Div. 416, 153 NYS 325; State v.| Dearmont v. Mound City, (Mo. A.) 


Johnson vy, Kimball, 170 Mass. 58, 


48. NE 1020; Peo. v. Fetherston, 168 86. P 
App. Div. 416, 153 NYS 325; Peo. v.| Div. 416, 153 NYS 325. 
Adam, 116 App. Div. 613, 101 NYS 87. Peo. v. Wallace, 


925; Burke v. Holtzmann, 110 App.| 8 NYS 591. 


Seattle, 184 Wash. 360, 235 P 968. 
eo. v. Fetherston, 168 App. 


278 SW 802, 803. 

[b] A resolution under seal is 
sufficient without the formalities of 
a by-law, but such a resolution at 
least is required. Emerson v. 


56 Hun..149, 


Div. 564, 97 NYS 218; Peo. v. New 
York City Civ. Serv. Boards, 5 App. 
Div. 164, 39 NYS 75; Peo. v. Wallace, 
55 Hun 149, 8 NYS 591. 

[a] Beason for law.—‘‘The pro- 
visions of this act are beneficient in 
their character, and were intended 


to benefit a class of persons who, 


may be in some respects inferior, 
physically and mentally, to other ap- 
plicants for the same service, pro- 
vided such impairment does not dis- 
qualify ‘them from performing the 
labor and duty which may be re- 
quired of them in the position. to 
which they may be appointed.” Peo. 
Le Wallace, 55 Hun 149, 151, 8 NYS 
591; 

82. State v, Empire, 164 Minn. 14, 
204 NW 572; State v. Seattle, 134 
Wash. 360, 235 P 968. 

[a] Construction of statute. — 
“The statute fixes the standard of 
qualification and fitness. It must 
be construed sensibly. It intends 
that the soldier applicant, to be ,en- 
titled to preferential appointment, 
shall be capable of performing the 
duties of the position in a reasonably 
eficient manner. It does not intend 
that a soldier shall have a preference 
if he can perform the duties of the 
position merely after a fashion, 
though not with genuine efficiency.” 
. State v. Empire, 164 Minn. 14, 16, 
204 NW 572. 

Constitutional guaranty of equal 
protection of laws see Constitutional 
Law § 827 et seq. 

Constitutional prohibition against 
grants of special privileges and im- 
munities see Constitutional Law 
§ 874 et seq. 

83. State v. Empire, 164 Minn. 14, 
204 NW 572; Peo. v. Fetherston, 168 
App. Div. 416, 153 NYS 325; Burke 
v. Holtzmann, 110 App. Div. 564, 97 
NYS 218; Peo. v. Wallace, 55 Hun 
149, 8 NYS 591; State v. Seattle, 134 
Wash: 360, 285 P 968. 

84. Johnson y. Kimball, 170 Mass. 
58, 48 NE 1020. ; 

[a] A janitor of a public building 
is not a laborer within the purview 
of the statute. Johnson vy. Kimball, 
170 Mass. 58, 48 NE 1020. 

Place of employment as distin- 


88. Burke v. Holtzmann, 110 App. 
Div. 564,°97 NYS 218. 

89. State v. Empire, 164 Minn. 14, 
204 NW 572; Peo. v. Adam, 116 App. 
Div. 613, 101 NYS 925. 


20. See supra §§ 1623-1626. 

91. U. S.—New York Audit Co. v. 
Louisville, 185 Fed. 349, 107 CCA 
467. 


Ill.—Peo. v. Coffin, 282 Ill. 599, 119 
NE 54; Taylorville v. Hogan, 130 Ill. 
4h 70; Harvey vy. Wilson, 78 Ill. A. 

44. 

Ind.—Rochester v, Campbell, 184 
Ind. 421, 111 NE 420; Logansport v. 
Dykeman, 116 Ind. 15, 17 NE 587; 
Stewart v. Goshen, 81 Ind. A. 314, 
143 NE 301; Wilt v. Redkey, 29 Ind. 
A. 199, 64 NE 228. 

Kan.—Topeka v. Ritchie, 105 Kan. 
398, 184 P 728. d 

N. J.—Decamp v. Newark, 78 N. J. 
Teak, U3 A 247. 


Okl.—Holdenville v. Lawson, 40 
Okl. 38, 185 P 405. 
Or.—Hornig vy. Canby, 95 Or. 612, 


188 P 700. 

W. Va.—Charleston v. Littlepage, 
73 W. Va. 156, 158, 80 SE 131, 51 
LRANS 353 [quot Cyc]. 

“A position, which is in the nature 
of a permanent employment, may, in 
the absence of statutory or charter 
provisions, be created without the 
requirement of a formal ordinance, 
by-law, or resolution.” Peo. v. Coffin, 
282 Ill. 599, 607, 119 NE 54. 

92. Ky.—Lowry v. Lexington, 113 
Ky. 763, 68 SW 1109, 24 KyL 516. 

Mo.—Dearmont v. Mound City, 
(A.) 278 SW 802; Crutchfield v. War- 
rensburg, 30 Mo. A. 456. 

N. D.—Bosard v. Grand Forks, 13 
N. D. 587, 102 NW 164. 

Tex.—Bryan vy. Page, 51 Tex. 532, 
382 AmR 637; Sluder v. San Antonio, 
(Civ. A.) 269 SW 463. 

Man.—Emerson v. Wright, 14 Man. 
636; Manning y. Winnipeg, 15 West 
LR 33 [app dism.21 Man, 203, 17 
WestLR 329]. 

[a] Ordinance.—‘‘There was more 
than a mere defective exercise of the 
power by the city, as the power to 
employ special counsel under the cir- 
cumstances could only be exercised 
by the mayor and board of aldermen 


Wright, 14 Man. 636. _, 

93. Ga.—Sugar Valley v. 
146 Ga. 210, 91 SE 17. 

Ind.—Justice v. Logansport, 6 Ind. 
A. 185, 32 NE 868. 

Mass.—Butler v. 
Gray 12. 

N. Y.—Peo. v. Schroeder, 12 Hun 
413 [aff 76 N. Y. 1601. 

Tex.—Denison vy. Foster, (Civ. A.) 
28 SW 1052. 

94. See cases supra note 93. 

95. Caswell v. Marshalltown, 101 
Towa. 598» 70. NW. 717; Butler. sv. 
Charlestown, 7 Gray (Mass.) 12. 

[a] Customary appointment by 
committee.—The fact that acts of a 
committee of a city council, in em- 
ploying assistant counsel for the 
city, have been several times ap- 
proved and ratified by the council, 
does not establish a custom binding 
on the city, where an ordinance ex- 
pressly provides that such employ- 
ment shall be “at the discretion of 
the mayor or city council.” Caswell 
v. Marshalltown, 101 Iowa 598, 70 
NW 717. 

96. Ill—Culver v. Glencoe, 220 
TL, A. >.973.. Lindhouts v.+,Chicage 
Heights, 205 Ill. A. 511. 

Kan.—Topeka v. Ritchie, 105 Kan. 
398, 184 P 728; Ellsworth v. Rossiter, 
46 Kan, 237, 26 P 674. 

N. Y.—Peterson v. New York, 17 
N. Y.-449 [rev 4 E. D. Smith 413]; 
Mason v. New York, 28 Hun 115. 

Or.—Ward v. Forest Grove, 20 Or. 
356, 25 P 1020. 

Tex.—Denison vy. Foster, (Civ. A.) 
28 SW 1052. 

“Where there is no want of official 
power to contract or employ, but 
merely a failure to formally invoke 
that power, a city cannot withhold 
compensation for services rendered 
to. and accepted by it.’ Topeka v. 
Ritchie, 105 Kan. 398, 403, 184 P 728. 

97. Lindhout v. Chicago Heights. 
205 TM. A.) 51d: 

98. See supra text and note 92. 

99. Mass.—Butler v. Charlestown, 
7 Gray 12. P 

Mo.—Dearmont  v. 
(A.) 278 SW 802. 

N. D.—Bosard v. Grand Forks, 13 
N. D. 587, 102 NW 164. 


Mills, 


Charlestown, 7 


Mound City, 
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case of contracts by a municipal corporation gen- 
erally,! a contract of employment need not be in 
writing,? unless a statute expressly requires it to 
be in writing. An oral contract may be validated 
by a subsequent contract in writing;* and where 
the contract could have been made in the first in- 
stance without any particular or prescribed for- 
malities, it may be ratified in like manner.’ A 
valid and applicable provision of a statute® or ordi- 
nance’ enters into and becomes one of the terms 
of the contract of employment as effectually as if 
it had been written therein. 

[§ 1635] (8) Under Civil Service Laws—(a) In 
General. The provisions of the civil service stat- 
utes as to the procedure to be followed by the 
municipal authorities as a condition precedent to 
the appointment of a person to a position or place 
of employment in the municipal service* must be 
strictly complied with in order to render+an ap- 
pointment valid,® exceptions to this rule existing 
only in a case where there is a special emergency,*° 
or where the statute is not clearly mandatory." 

[§ 1636] (b) Classification. In order to estab- 
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[§§ 1634-1636 

according to the requirements of the civil service 
statutes,!2 the civil service commission is generally 
charged by the statutes with the duty of classify- 
ing all positions and places of employment in the 
municipal service with reference to the practicabil- 
ity of making appointments to them depend upon 
examination,'? and especially, upon competitive ex- 
amination.14 Employments in the municipal civil 
service are generally divided into four classes: 
(1) The competitive class, comprising those post- 
tions for which it is practicable to make appoint- 
ments depend on standing in competitive examina- 
tion.14% (2) The noncompetitive class, comprising 
positions for which appointments are made after 
noncompetitive examination.1® (3) The labor class, 
comprising places of employment in the nature of 
menial labor which are filled by the appointment 
of applicants whose qualifications for the labor serv- 
ice are shown by the furnishing of such evidence 
or the passing of such examination as the com- 
mission may deem proper.1® (4) And the exempt 
class, comprising positions which, by reason of the 
confidential nature of the duties they involve, do 


lish a working basis for the selection of employees 


Tex.—Sluder v. San Antonio, (Civ. 
A.) 269 SW 463. 

Man.—Manning v. Winnipeg, 15 
WestLR 33 [app dism 21 Man. 203, 
17 WestLR 329]. 

[a] Estoppel.—Where there is no 
formal ratification of a void appoint- 
ment, the fact that the municipality 
accepted the services of the alleged 
employee does not estop it to deny 
the employment. Dearmont v. Mound 
City, (Mo. A.) 278 SW 802. 

1. See infra § 2216 in 44 C. J. 

2. Rochester v. Campbell, 184 Ind. 
421, 111 NE 420; Decatur v. McKean, 
167 Ind. 249,. 78 NE 982; Wilt v. 
Redkey, 29 Ind. A.. 199, 64 NE 228; 
Reed v. Orleans, 1 Ind. A. 25, 27 NE 
109; Brennan v. New York, 62 N. Y. 
* 365; Hornig y. Canby, 95 Or. 612, 188 

P 700; Charleston y. Littlepage, 73 
au Va. 156, 80 SE 131, 51 LRANS 

3. Crutchfield v. Warrensburg, 30 
Mo. A. 456; Petley v. Tacoma, 127 
Wash. 459, 221 P 579; Drake v. Vic- 
toria, SO BC. TPt. 119165; 

4 Petley v. Tacoma, 127 Wash. 
459, 221 P 579; Drake v. Victoria, 1 
BAC Pt AT Wes: 


5. Logansport v. Dykeman, 116 
Ind: 15,17 (NB\'587. 
6 Ransom v. Boston, 192 Mass. 


299, 307, 78 NE 481, 7 AnnCas 733. 

“The contract of employment must 
be deemed to have been made in view 
of the statutes regulating the em- 
ployment of laborers by towns and 
cities, The statutes and the rules of 
the civil service commissioners en- 
tered into the contract and consti- 
tuted a part of the terms of his em- 
ployment.’ Ransom vy. Boston, su- 
pra. 

7 State v. Kent, 98 Mo. A. 281, 71 
SW 1066. 

[a]. An ordinance prohibiting an 
employee from assigning his ciaim 
to wages is.a valid exercise of the 
municipal power to prescribe the 
terms of its contract, and is binding 
on the employee. State v. Kent, 98 
Mo. A. 281, 286, 71 SW 1066 (‘‘While 
the right to assign a matured claim 
may be a fundamental right existing 
in the owner of the claim, as con- 
tended by the relator, it does not 
follow that he may not curtail such 
right by contract’’). 

8 See statutory provisions, 

9. See infra §§ 1636-1643. 


10. See infra §§ 1637, 1641. 
11. See infra § 1644. 
12. (Story vi Craig, 231 IN. “Y2 "33, 


131 NE 560 [rev 191 App. Div. 914 
mem, 180 NYS 955 mem]. 


not require the 


13. See statutory provisions, 

14. Competitive examination 
infra § 1637. 2 

144%. Story v. Craig, 231 N. Y. 33, 
131 NE 560 [rev 191 App. Div. 914 
mem, 180 NYS 955 mem]. And see 
eases infra this note. 

[a] Assistant supervisor of mar- 
kets may be placed in competitive 
class. Murray v. Kaplan, 206 App. 
Div. 202, 200 NYS 664. 

{[b] Business manager of board of 
education is properly put in the 
competitive class, he not being the 
head of'a department under a statu- 
tory provision exempting heads of 
departments from competitive exam- 
ination. Newark Bd. of Education v. 
New Jersey Civ. Serv. Commn., 98 
INS eke ca 7 wll: An 8 75% 

[ec] Clerk in assessor’s Office is 
properly placed in the competitive, 
rather than the exempt, class. In 
re Gaffney, 3 NYS 664. 

[d] Chairman in engineering de- 
partment is properly in the competi- 
tive class. State v. Kansas City, 
(Mo, A.) 258 SW 762. 

{ele Market inspector is properly 
assigned to competitive class. Pratt 
v. Rosenthal, 181 Cal. 158, 188 P 542. 
- [f] Secretary to the comptroller 
of a city under a commission form of 
government should be placed in the 
competitive class and not in the ex- 
empt class as a secretary to a prin- 
cipal executive officer, where the 
powers formerly vested in the office 
of comptroller have been given over 
by statute to the commission, Feeney 
v. Burke, 89 N. J. L. 359, 98 A 192, 

[gz] Water and sewer superin- 
tendent is a position for which it is 
practicable to determine the merit 
and fitness of applicants by competi- 


see 


tive examination. Van Fleet v. 
Walsh, 122 Misc. 316, 202 NYS 745. 
[h] Statutory aid to classifica- 


tion.—It is frequently provided by 
statute that, where the duties of a 
position do not definitely fall within 
any of the designated exceptions, 
such position shall be placed in the 
competitive class. Gregory v. Kan- 
sas City, 244 Mo. 528, 149 SW 466; 
State v. Kansas City, 
SW 762; State v. Kansas City, 206 
Mo... A. 17, -226 "SW 9865 “Story. v. 
Craig; (281 oN. VY... 33;//131 "NE 560; 
Murray v. Kaplan, 206 App. Div. 202, 
204, 200 NYS 664 (“The competitive 
class shall include all positions for 
which it is practicable to determine 
the merit and fitness of applications 
by competitive examination, and 
shall include all positions now exist- 


(Mo. A.) 258: 


In 


ing, or hereafter created, of what- 
ever functions, designations or com- 
pensation, in each and every branch 
of classified service, except such po- 
sitions as are in the exempt class, 
the non-competitive class or the la- 
bor class. ... The effect of this pro- 
vision is to include in the compéti- 
tive class all positions not falling 
within the designated exceptions, 
whether formally classified therein 
by the Commission or not’’); State v. 
Witt, 3SOhs Aw 414520 Ohne Cin Cx. 
N.S. 529,\ 35. Oh. (Cir) Ct> 589" ‘State 
v. Schneller, 15 OhNPNS 438. 

ES.” Story. Vs Craigee 2st oN. womoas 
131 NE 560 [rev 191 App. Div. 914 
mem, 180 NYS 955 mem]. And see 
cases infra this note. 

[a] Bridge tender is a 
petitive position. Peo. v. Adam, 116 
App. Div. 613, 101 NYS 925; Walsh 
Wag Deny) 32 App. Div. 128, 52 NYS 


[b] Valve man must be placed in 
noncompetitive class. State v. Kee- 
fer 3 2Oh. AlN 440: 207, Oh, Cine Ct: 
NGOs oO! One Clacton ge 

L6H uStory | Ve Craigs D3iiNio Yonce: 
131 NE 560 [rev 191 App. Div. 914 
mem, 180 NYS 955 mem]; Burke v. 
Holtzmann, 110 App. Div. 564, 97 
NYS 218. ; 

1%. tory. Vv. Crais. 231.5 Niawessee 
131, NE 560 [rev 191 App. Div. 914 
mem, 180 NYS 955 mem]; Davies v. 
Pittsburgh, 252 Pa. 251, 97 A. 413. 
And see cases infra this note. 

[a] Reason for, and effect of, ex- 
emption.—‘‘The Legislature recog- 
nized that it was not practicable to 
prescribe rules for appointments to, 
or removals from, certain positions 
or to determine the qualifications of 
candidates for such positions by ex- 
aminations, competitive or otherwise, 
and so it provided for the creation 
of an exempt class, specifying cer- 
tain positions to be included therein 
and leaving it to the Ciyil Service 
Commission to inelude others. The 
use of the word ‘exempt’ is signifi- 
cant of an intention that appoint- 
ments to, or removals from, positions 
in that class should be exempt, from 
restrictions or limitations and, when 
the nature of the positions specifi- 
cally included is considered, it ap- 
pears reasonably plain that the 
purpose was to confer unrestricted 
authority and to fix unlimited re- 
sponsibility for appointments’ to 
positions in that class upon the 
officer exercising the power of ap- 
pointment.”’ Peo, v. Prendergast, 148 
App. Div. 129, 133, 182 NYS 115. 


taking of any examination.*? 


noncom- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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assigning a position or place to its proper class, 
the civil service commission must be guided solely 
by the character of the duties it involves,'® and 
not by the name which may have been given to 
it,’ or by the amount of compensation which may 
The question as to whether a par- 
ticular position or place has been properly classified 
is one of law;*! but, until set aside or changed, 
the classification made by the commission is bind- 
ing,?? even though it is erroneous;?* and it will 
not be set aside by a court where it is not palpably 
illegal?* or where it is not erroneous as a matter 
of law,2®° even though the court’may differ from the 


attach to it.?° 
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[§ 1637] (c) 


commission as to the practical wisdom of the classifi- 


[b] ‘The term “confidential” within 
the meaning of the exemption is not 
necessarily limited to such positions 
as involve matters of secrecy, but 
includes those which involve trust 
and confidence in the person occupy- 
ing the particular employment. 
Chittenden v. Wurster, 152 N. Y. 
345, 46 NE 857, 37 LRA 809; Davies 
v. Pittsburgh, 252 Pa. 251, 97 A413. 

[ec] Particular positions held to 
be within the exempt class include 
the positions of: (1) Assistant war- 
rant clerk. Peo. v. Palmer, 152 N. 
YY: 217, 46 NE 328 [rev 9 App. Div. 
58, 41 NYS 81]. (2) Chief clerk in 
department of public works. Davies 
v. Pittsburgh, 252 Pa. 251, 97 A 413. 
(3) Chief clerk of bureau of engi- 
neering, Peters v. Adam, 56 Misc. 
29, 106 NYS 158 [aff 122 App. Div. 
898 mem, 107 NYS 1142 mem (aff 190 
N. Y. 567 mem, 84 NE 1118 mem)]. 
(4) Chief clerk to superintendent of 
industrial canal. State v. New Or- 
leans, 161 La. 207,108 S 417. (5) 
Clerk in treasurer’s office. Rowley v. 
Rochester, 34 Misc, 291, 69 NYS 160. 
(6) Clerk to coroner. Munch y. New 
York, 47 Misc. 128, 983 NYS 509. (7) 
Consulting engineer. Burrell  v. 
Pofttland, 61 Or. 105, 121 P 1. 
Court interpreter. Cutugno vy. New 
York, 58 N. Y. Super. 567,.9 NYS 
729. (9) Deputies and clerks ap- 
pointed by the clerk of the -bcard of 
aldermen. O’Grady v. Polk, 132 App. 
Div. 47, 116. NYS 290.5 -G0). Deputy 
city paymaster. Peo. v. Prendergast, 
LAKE AD pope Div, 129,232) 2NYS! .Etb: 
(11) Registrar of bureau of water. 
Peo. v. Wheeler, 56 Misc. 289, 106 
NYS 450. (12) Sergeant-at-arms of 
common council. Shaughnessy  v. 
Fornes, 73 App. Div. 462,.77 NYS 
223 [aff 172 N. Y. 323, 65 NE 168]. 
(13) Stenographer to corporation 
counsel, Hammond v. Ricker, 66 
Misc. 526, 121 NYS 696 [rev on other 
grounds 140 App. Div. 19, 124 NYS 
406, 140 App. Div. 921 mem, 127 
NYS 1123 mem (aff 200 N. Y. 527 


mem, 93 NE 1122 mem)]. 
18. See cases infra notes 19, 20. 
19. Van Fleet v. Walsh, 122 Misc. 


316, 202 NYS 745; Cooper v. Paris, 
73 Misc. 244, 130 NYS 1043. , 

[a] Rule discussed. “Calling 
persons ‘stream cleaners’ does not 
change the character of the duties 
which they perform. Tiela iserub. 
woman should be called ‘my lady 
cleaner,’ we apprehend that it would 
not be thought necessary to subject 
such person to a competitive exami- 
nation or create a new classification 
upon that account. When, therefore, 
it appears that the duties which at- 
tach to a position demand only the 
performance of unskilled manual la- 
por, .such positions are. properly 
placed in the non-competitive sched- 
ules, no matter by what name they 
are called.’ Peo. v. Dalton, 49 App. 
Div. 71, 74, 68 NYS 258 [aff 163 N. 
Y. 556 mem, 57 NH 1121 mem]. 

[b] Where the duties of design- 
ing engineer and hydraulic engineer 
are the same, the fact that differ- 
ent names are given to the position 
is immaterial; and a person eligible 
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by reason of his standing in exami- 
nation for the position of engineer 
must be certified to that position by 
the appointing authority. Petley v. 
Tacoma, 127 Wash. 459, 221 P 579. 

20. Pratt v: Rosenthal, 181 Cal. 
158, 183 P 542. 

Compensation of municipal em- 
E ppliries or agents see infra §§ 1652- 
a : 

21. O’Grady v. Polk, 132 App. Div. 
47, 116 NYS 290; Van Fleet v. Walsh, 
122 Mise. 316, 202 NYS 745; Ham- 
mond v. Ricker, 66 Misc. 526, 121 
NYS 696 [rev on other grounds 140 
App. Div. 19, 124 NYS 406, 140 App. 
Div. 921° mem, 127 NYS 1123. mem 
(aff 200 N. Y. 527 mem, 93 NE 1122 
mem)]; Peters v. Adam, 56 Misc. 
29, 106 NYS 158 [aff 122 App. Div. 
898 mem, 107 NYS 1142 mem (aff 
190 N.°Y. 567 mem, 84 NE 1118 
mem)]; State v. Keefer, 3 Oh. A. 440, 
20 Oh. Cir. Ct. N. S, 417, 36-Oh. Cir. 
Ct. 2173" Davies” vy. Pittsburgh, 252 
Pal 201, 97 A413: ‘ 

[a] Practicability of examination 
—(1) “The question whether exami- 
nations for certain positions are prac- 
ticable is one of law, when the char- 
acter of the duties has been ascer- 
tained.” Van Fleet v. Walsh, 122 
Mise, 316,-319,4202 , NYS) 745, 2) 
“In order to determine whether the 
examination of a candidate for an 
office is practicable, we must first 
ascertain the nature and character 
of the duties of his position. Hav- 
ing ascertained the facts, the ques- 
tion of exemption then, doubtless, 
becomes one of law.” Chittenden v. 
Wurster, 152 N. Y. 345, 46 NE 857, 
860, 861, 37 LRA 809. 

22. Blatz v. Esser, 189 App. Div. 
763, 765, 179 NYS 143; Peo. v. Con- 
nolly, 161 App. Div. 745, 147 NYS 
186 [aff 212 N. Y. 599 mem, 106 NE 
1039 mem]; Rowley v. Rochester, 34 
Misc. 291, 69 NYS 160. 

“The question if this position is, 
or is not, confidential, was for the 
State Civil Service Commission to 
decide. When it was placed in the 
competitive class by the local com- 
mission and approved by the State 
Civil Service Commission, such act 
bound the appointing officials of the 
city, until set aside by judicial ac- 
tion, or until by a reclassification of 
the Civil Service Commission the po- 
sition should be transferred to the 
exempt class.” Blatz v. Esser, supra. 

{a] Collateral attack.—The action 
of a civil service commission in 
changing the position of bridge ten- 
der from one in the labor class to 
one in the noncompetitive class, can- 
not be attacked collaterally. Peo? v. 
Adam, 116 App. Div. 613,101 NYS 925. 

23. Peo. v. Connolly, 161 App. Div. 
TAS pela li mNGaSm ek OO me latin 2a) wIN, | Ys. 
599 mem, 106 NE 1039 mem]. 

24. Pratt v. Rosenthal, 181 Cal. 
U58,. 28o0 ee o42e 

25. Blatz v. Hsser, 189 App, Div. 
763, 179 NYS 1438; MacLeod v. Mc- 
Guire, 71 Misc, 166, 129 NYS 883. 

26. Blatz v.’ Esser, 189 App. Div. 
763, 179 NYS 143. 

27. Craighan y. O’Brien, (Cal.) 250 
P 658; Hinton v. Bahrs, 18 Cal. A. 


Secondary classifications. 
palities, the civil service commission is generally 
charged with the duty of further classifying posi- 
tions in the competitive class into subdivisions or 
grades,** and in making this classification the com- 
mission may take into consideration the salaries 
attaching to the positions,?® as well as the duties 
attaching to them.?® 


Class—(aa) Necessity. 
where, under civil service classification, a certain 
municipal position is in the competitive class,®° an 


. 
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In the larger munici- 


Examination—aa.- In Competitive 
It is a general rule that, 


53, 122 P 80, 82; Story v. Craig, 231 
N. Y. 33, 181 NE 560. [rev 191 -App. 
Div. 914 mem, 180 ‘NYS 955 mem 
(rearg den 231°. N. Y¥. 599) 132 Nw 
904)]; Slavin v. McGuire, 205.N. Y. 
84, 98 NE 405, AnnCasi913C 881 [aff 
144 App. Div. ..910, 128 NYS 1146]; 
O'Malley v. New York Bd. of Edu- 
pee: 160 App. Div, 261, 145 NYS 


[a] Primary and secondary classi- 
fications distinguished.—“Classifica- 
tion in that service will be found 
to have two meanings, one primary 
and the other secondary. The pri- 
mary meaning is that indicated in 
the Civil Service Law (Consol. Laws, 
ch. 7), and imports a division of of- 
fices and employments into those 
where competitive examination is 
necessary or practicable, and those 
where it is not. There shall be 
‘four classes, to be designated as the 
exempt class, the competitive class, 
the non-competitive class and, in 
cities, the labor class’ (Civil Service 
Law, section 12). The requirement 
that there shall be classification in 
this sense is fundamental and sub- 
stantial, since such division is the 
basis for the administration of the 
system. ... The secondary meaning 
of classification is the mere arrange- 
ment or enumeration in a schedule 
of the titles of positions whose qual- 
ity, as competitive or the opposite, 
has already been determined. ‘This 
requirement is a creature, not of the 
statute, but of local rules, and is 
formal and not substantial.” Story 
Va. Craig, 2ol Ns Yasseuo te dale NED BOs 

[b] Position not included in 
schedule.—The fact that a schedule 
has been made comprising all those 
positions already créated, and desig- 
nating their titles, does not make 
necessary an amendment of the 
schedule before an appointment to a 
new position can be made, especially 
where the schedule does not purport 
to be exhaustive. Story v. Craig, 231 
INA Yen 38,5 137 NE5.605 

28. Perrine v. Connolly, 217 N. Y. 
570, 576, 112 NE 579; Slavin v. Me- 
Guire, 205 N. Y. 84, 98 NE 405, Ann 
Cas1913C 881 [aff 144 App. Div. 910, 
128 NYS 1146]. ; : 

{a] Differentiating name.—In ex- 
ercising its statutory power to pre- 
scribe grades in a position accord- 
ing to the annual salary attaching 
to each grade, the commission need 
not give a specific or differentiating 
name to each subdivision or class of 
a position. Perrine v. Connolly, 217 
INS Ye) 50s) eos IN BS 79! 

29. Craighan v. O’Brien, (Cal.) 250 
P6533) Story. ve Craig, 231. Ne Y.- 82 
131 NE 560. 

[a] Positions which may be 
grouped in single subdivision.—The 
duties of inspector of indigents, head 
of child welfare bureau, head of tu- 
berculosis bureau, and field nurse as 
prescribed by board of health of San 
Francisco under head of social sery- 
ice workers are so similar as to jus- 
tify embracing them in a_ single 
classification. Craighan vy, O’Brien, 
(Cal), 7250) .P 1653. 

30. See supra § 1636, 


’ 
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appointment thereto of a person who has not taken 
a competitive examination is invalid.** An excep- 
tion to ‘this rule, however, may be made in the 
case of an emergency where an immediate appoint- 
ment is necessary in order to prevent the stoppage 
of business.32 Another exception to the general 
rule is sometimes made by statute in the case of 
an application for reappointment by a former em- 
ployee who left his position without fault on his 
part, but an applicant cannot claim the benefit 
of this exception where he has never taken a com- 
petitive examination for the position, because at 
the time of his original appointment the civil serv- 
ice regulations requiring such examination were not 
in force.*4 The failure of the municipal authori- 
ties to hold the required examination invests an 
applicant with a right of action by mandamus 
to compel them to do so.*° 

Effect of preferences. Applicants for positions 
by way of promotion are not relieved of the ne- 
cessity of taking the examination by reason of their 
right to preference over original applicants,*° and 
a civil service rule which provides otherwise is in- 
valid;8? but such applicants can, by virtue of their 
right to preference, demand the holding of a pro- 
motional examination to the exclusion of original 
applicants.*® Also the right of a veteran soldier 
to be preferred in appointment over nonveteran 
applicants*® does not relieve such applicant of the 
necessity of demonstrating his fitness for a com- 
petitive position by taking the prescribed examina- 
tion.*° 

[§ 1638] (bb) Character and Conduct. An ex- 


' 81. Cal.—Kydd v. San Francisco, 
37uOal. As 598, 174 PP (88°" Shawty. 
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App. Div. 624, 95 NYS 1131]. 
Right of preference of persons en- 


So Meo) er 


[§§ 1637-1640 


amination of candidates for admission to the eivil 


service of a city should be conducted by the mu- 
nicipal,*t rather than the state,*? board of eivil 
service commissioners. Subject to the limitation 
that the questions propounded at the examination 
must be relevant to the duties of the position in 
question,*® the selection and construction of the 
questions rest within the discretion of the com- 
missioners,*# and their action in this regard will 
not be interfered with by the courts in the absence 
of evidence showing an abuse of disecretion.*® Also, 
in fixing the credits to be given to an examinee, 
the civil service commission is allowed a wide dis- 
cretion,*® and its decision in such matters will not 
be disturbed by the courts in the absence of a show- 
ing of an abuse of discretion.47 A statement in 
the examination papers to the effect that the per- 
sonal history of the candidates will be verified does 
not constitute a contract,*® but is only a warning 
to prevent misleading or exaggerated statements.*® 

[§ 1639] bb. In Labor or Noncompetitive Class. 
A person who has not taken a qualifying examina- 
tion is not entitled to appointment to a position 
in the noncompetitive class.5° No special examina- - 
tion is required for the labor service.®1 

[§ 1640] (d) Eligible Lists. Under the provisions 
of the civil service statutes, the municipal civil 
service commission is generally required to estab- 
lish registers or eligible lists containing the names 
of those who have qualified by examination, for 
the various positions,®? the order of entry of the 
names on the lists being generally required to be 


597, 
[a] 


129 NYS 385. 


San Francisco, 13 Cal. A. 547, 110 P 
149. 

Hawaiii—mLowe v. Trotter, 26 Ha- 
waii 209. : 

Kan.—Goodrich v. O’Neill, 85 Kan. 
595, 117 P1016:’ 

La.—State v. New Orleans, 161 La. 
207, 108 S 417. 

Mo.—Gregory v. Kansas City, 244 
Mo. 523, 149 SW. 466. 

N. Y.—O’Malley v. New York Bd. 
of Education, 160 App. Div. 261, 
145 NYS 645; Peo. v. Adam, 116 App. 
Div. 613, 101 NYS 925; Peo. v. Knox, 
66 App. Div. 517, 73 NYS 361; Mat- 
ter of Dryer, 52 Misc. 612, 102 NYS 
922; Hale v. Worstell, 48 Misc. 339, 
95 NYS 485 [aff 107 App. Div. 624 
mem, 95 NYS 1131 mem]; Rowley 
vy. Rochester, 34 Misc. 291, 69 NYS 
160: Peo. v. Lantry, 32 Mise. 80, 66 
NYS. 185. 

{a] The appointee has no stand- 
ing where he was appointed without 
examination. Rowley 'v. Rochester, 
34 Misc. 291, 69 NYS 160. 

82, Rodrigue v. Rogers, 4 Cal. A. 


257, 87 P 563; Gallagher v. New 
York, 115 App. Div. 662, 101 NYS 
229. 

33. See statutory provisions. 


Preference of former employees 
over original applicants see supra 

1631. 

: Right of employee to reinstate- 
ment after resignation or abolition 
of position see infra §§ 1667, 1674. 

34. Peo. v. Knox, 66 App. Div. 517, 
73 NYS 361; Peo. v. Lantry, 32 Misc. 
80, 66 NYS 185. 

25. Peo. ve, kunn, 238 Lil AS 17; 
Kelty v. Kaplan, 205 App. Div. 487, 
TOS UN NiSare odes, EO. py! ot Gan 
erv. Supervisory, etc., Bds., un 
O81, 2 Nyst 656 [aff 103 N. Y. 657 


mem]. 

36.. O’Malley v. New York Bd. of 
Bducation, 160 App. Div. 261, 145 
NYS 645; Matter of Dryer, 52 Misc. 
$12, 102 NYS 922; Hale v. Worstell, 
48 Mise. 339, 95 NYS 485 [aff 107 


titled to promotion see supra § 1681. 
Right to promotion see infra § 1666. 
37. O’Malley v. New York Bd. of 

Education, 160 App. Div. 261, 145 

NYS 645; Matter of Dryer, 52 Misc. 

612, 102 NYS 922: Hale v. Worstell, 

48 Misc. 339, 95 NYS 485 [aff 107 App. 

Div. 624 mem, 95 NYS 1131 mem]. 
388. Peo. v. Errant, 229 Ill. 56, 82 

NE 271; Kelty v. Kaplan, 205 App. 

Div. 487, 199 NYS 337. 

[a] MTMllustration.—Where the po- 
sition of assistant clerk of court is 
vacant, and there is a large num- 
ber of persons in the lower grade 
of court attendants, who are eligible 
for promotion, the holding of an ex- 
amination for new applicants is un- 
authorized, and relator may compel 
the holding of a promotional exami- 


nation, on a showing that qualifica- 
tion by such examination is practi- 
cable. Kelty v. Kaplan, 205 App. 
Div. 487, 199 NYS. 337. 

39. See supra § 1632. 

40. Goodrich v. O’Neill, 85 Kan. 


595, “Lin PY Lode: "Peo. ve Adam iL6 
App. Div. 6138, 101: NYS 925. ; 

[a] Statutes reconciled. — ‘The 
soldiers’ preference law does not pre- 
vent the legislature from prescribing 
qualifications for appointment... 
and one of the qualifications pre- 
scribed by the later act is that the 
candidate must be able to demon- 
strate his fitness by success in a 
competitive examination. This does 
not conflict with the veterans’ law, 
which still has abundant field for 
operation. The appointment must be 
made from the certified list, but if 
the name of an ex-soldier appears 
thereon he must have the prefer- 
ence.” Goodrich v. O’Neill, 85 Kan. 
595; “597, 217, PP L016: 

41. Peo. v. New York Civ. Serv. 
Supervisory, etc., Bds., 41 Hun 287, 
2 NYS 656 [aff 103 N. Y. 657 mem]. 

42. Peo. v. New York Civ. Serv. 
Supervisory, etc., Bds., supra. 

43. Darling v. Maguire, 70 Misc. 


_ Question held relevant.—A 
question on examination for position 
of X-ray photographer for:a munici- 
pal hospital, “differentiate by fluoro- 
scopic examination between a nor- 
mal humerus and one with osteo- 
malacia,” is not irrelevant, although 
a correct answer involves the knowl- 
edge of a phenomenon which is a 
medical curiosity. Darling v. Ma- 
guire, 70 Misc. 597, 599, 129 NYS 385. 


44 Darling v. Maguire, supra, 
45. Darling v. Maguire, supra. 
46. Pratt v. Rosenthal, 181 Cal. 


158, 183 P 542; Darling v. Maguire, 
70 Misc. 597, 129 NYS 385; State v. 
Seattle, 134 Wash. 360, 235 P 968. 

[a] Experience.—The fact that 
the civil service commission rated 
three years’ experience as a veteri- 
narian as equivalent to the same 
length of experience in handling 
meat, fish, and fowl, in examinations 
for market inspector, does not show 
an abuse of discretion. Prattieve 
Rosenthal, 181 Cal. 158, 188 P 542. 

{[b] Method of expression may be 
counted along with actual experi- 
ence in fixing the credits of exami- 
nees. Darling v. Maguire, 70 Mise. 
597, 129 NYS 3865. 

47. See cases supra note 46. 

48. Darling v. Maguire, 70 Misc, 
597, 129 NYS 885. 

a aia | Nunes tee supra. 

Ns C0... Ve dam, 116 App. Div. 
613, 101 NYS 925. ne i 

51. Burke v. Holtzmann, 110 App. 
Div. 564, 97 NYS 218. 

{a] Personal examination by com- 
missioners.—“The law will hardly be 
construed to require civil service 
commissioners to make personal ex- 
amination as to the qualifications or 
habits of sobriety or industry of 
each individual applicant who asks 
employment as a teamster or laborer 
upon the streets.” Burke y. Holtz- 
ment 110 App. Div. 564, 569, 97 NYS 

52. See statutory provisions; 
cases infra notes 54-62. uF 


SSS Te Re a 
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made according to standing in examination,®? with- 
out regard to priority in time of application, and 
without regard to the residence of the examinees ;° 
but it may be permissible for the authorities to 
establish separate eligible lists for men and 
women.°® Mandamus lies to correct an erroneous 
list by restoring a name wrongfully omitted there- 
from,** or by striking out a name wrongfully placed 
thereon.®8 

Duration of list. It is generally provided by stat- 
ute that the eligible list shall expire after a stated 
period of time,®® and under such a statute a reg- 
istrant, after the expiration of the period, has no 
greater rights than a nonregistrant.°° It is not 
within the power of the civil service commission 
to revoke an eligible list which it has duly estab- 
lished,** or to revive one which has expired by 
operation of law.®? 

[§ 1641] (e) Notification of Vacancy. It is gen- 
erally provided by the civil service statutes that, 
where a vacancy occurs in the municipal service, 
immediate notice of such fact must be given by the 
appointing authority to the civil service commis- 
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sion,®® together with such information as may be 
necessary to apprise the commission as to the kind 
of employee required,®** in order that the commis- 
sion may certify to the appointing power the names 
of those eligible for the position in question.®® The 
giving of such notification is generally mandatory 
upon the appointing authority,®* but it may be dis- 
pensed with where there is an emergency justify- 
ing an immediate appointment.®7 

[§ 1642] (f) Certification, On receiving notice of 
a vacaney in the civil service,®* the civil service 
commission is generally required to certify to the 
appointing authority the name or names of those 
candidates standing highest on the eligible list pro- 
mulgated for that position.®°® Where no eligible 
list exists, a temporary appointment may be made, 
in order to prevent a stoppage of the municipal 
business, until such a list may be established.7? If 
a preferred list for the position in question is in 
existence, certification must be made from such 
list,74 but it is not necessary for the civil service 
commission to ascertain if any of the applicants 


53. See cases infra notes 54-62. 
54. Rodrigue v. Rogers, 4 Cal. A. 
257, 87 P 563. 
55. Peo. v. Fetherston, 168 App. 
Div. 416, 153 NYS 325. 
160 App. 


56. Peo. v. Gallagher, 
Div. 27, 144 NYS 900. 

[a] Case of first impression.— 
“The establishment of separate eligi- 
ble lists for men and women is a 
new thing, and, as we are informed 
by the affidavit of ,one of the de- 
fendants, has never before been at- 
tacked. It is quite ‘obvious that 
there must be positions as to which 
such separate lists ought to be 
promulgated, for the immutable dif- 
ference in the ability to do certain 
kinds of work between men and 
women must be given due considera- 
tion. Whether or not such differences 
apply to any particular occupation 
depends upon the nature of the du- 
ties to be performed, and the deter- 
mination as to this rests, in the first 
instance, at least, with the civil serv- 
ice commission and the appointing 
power. Certainly unless it appears, 
as it does not appear in this case, 
that this discretion has been abused 
no right has been violated: which 
- would warrant the interposition of 
the court by its writ of mandamus.” 
Peo. v. Gallagher, 160 App. Div. 27, 
28, 144 NYS 900. 4 

57. Gilbert v. San Francisco Civ. 
Serv. Commn., 61 Cal. A. 459, 215 P 
97 


58. Peo. v. Frazier, 219 Ill. A. 234, 

59. See statutory provisions; and 
cases infra notes 60, 62. E 

60. Gilbert v. San Francisco Civ. 
Serv. Commn., 61 Cal. A, 459, 463, 
215 P 97; Peo. v. Kaplan, 117 Misc. 
257, 261, 192 NYS 105. 

“The promulgation of an eligible 
list does not create an absolute right 
for an indefinite period. The life of 
the list is. governed by the provi- 
sions of the law; and every person 
-gaining a place on the list is charged 
with notice that his opportunity for 
employment is limited by the legal 
duration of the list itself.” Gilbert 
v. San Francisco Civ. Serv. Commn., 
supra, : 
“Bligible lists under the Civil Serv- 
ice Law are not repealed. The dura- 
tion of their life is fixed by statute 
and they expire by operation of law 
at the period so fixed. And every 
person, having rights thereunder, is 
chargeable with notice that the con- 
tinuance of such rights is limited by 
the duration of the life of the lists.” 
Peo. v. Kaplan, supra. 

[a] Effect of temporary appoint- 
ment of eligible registraait during life 
of list—‘‘An appointment to a sea- 
sonal position does not cause the.re- 


moval of the appointee’s name from 
the list of eligibles, The name keeps 
its place, and on the termination of 
the employment the registrant falls 
back into the group of eligibles, and 
may receive later a new appointment, 
But he has no greater right to per- 
manent retention of his name on the 
general list than any other registrant 
whose name was placed on the list at 
the same time as his, but who, be- 
cause of lower rank, has gone the 
entire period of two years without 
receiving any appointment at all.” 
Gilbert v. San Francisco Civ. Serv. 
Commn., 61 Cal: A. 459, 462, 215 P 97. 

61. Peo. v. McBride, 226 N. Y. 252, 
1223 NE 374 [aff 185 App. Div. 482, 
173 NYS 43]. 

“The question is whether the com- 
mission has power to revoke a list 
which it has once promulgated, for if 
it has it is obvious that the courts, 
except in cases of abuse of such 
power, should refrain from interfer- 
ence. But when the commission has 
acted, after deliberation, there is no 
power to annul such action. Cer- 
tainly no such authority is found, 
either expressly or by implication, in 
the statute under which the commis- 
sion is appointed. The cases hold 
that a body of limited jurisdiction 
may not act in review of or annul its 
own action.” Peo. v. McBride, 104 
Mise. 153, 154, 172 NYS 11 [aff 185 
App. Div. 482, 173 NYS 43 (aff 226 
N.Y. 252,123 NE 374) ]. 

62. Peo. v. Kaplan, 117 Mise. 257, 
261, 192 NYS 105. 

“When the eligible list expires, the 
quality of eligibility for appointment 
ceases and the potency of the certifi- 
cation is destroyed. Jurisdiction is 
then gone and any official action on 
the expired list is nugatory.” Peo. v. 
Kaplan, supra. 

63. See statutory provisions, and: 

Mich.—Savage v. Detroit, 190 Mich. 
144, 155 NW 10831. 

Mo.—Hamilton v. Kansas City, 303 
Mo. 50, 259 SW 1045. 

N. Y.—Burke v, Holtzmann, 110 
App. Div. 564, 97 NYS 218. 

Oh,.—Lea, v. State, 15 Oh. Cir. Ct. 
N.S. 28, °34 Ohy Cir, Ct, 672 [aff '83 
Oh. St. 518 mem, 94:NE 1109 mem]. 

Wash.—Petley ov. Tacoma, 127 
Wash, 459, 221 P 579. 

64. See statutory provisions; and 
Burke y. Holtzmann, 110 App. Div, 
564, 97 NYS 218. 

' 65. See infra § 1642, 

66. Savage v. Detroit, 190 Mich. 
144, 155 NW 10381; Lea v. State, 15 
Oh, Cir; Ct) Nw Sy 28,34 Oh, Cir. ‘Ct. 
672 [aff 83 Oh. St. 518 mem, 94 NE 
1109 mem]. i 

Peo, v.. Kaplan, 117 Misc. 257, 


67. 
192 NYS- 105; Lea v. State, 15-Oh.: 


Cir, Ct. N. ‘S.. 28,.34) Oh; Cir, (Cty 672 
[aff 83 Oh. St. 518 mem, 94 NE 1109 
mem]. 

68. Notification of vacancy 
supra § 1641. 

69. Ill—Peo. v. Frazier, 219 Ill. A. 


234, 
Minn.—State v. Scott, 163 Minn. 
Mo.—State v. Kansas City, (A.) 258 


see 


190, 203 NW 774. 


SW _ 762. 

N. Y.—Gillen v. Wheeler, 5 NYSt 
904. 

Wash.—Petley ov. Tacoma, 127 
Wash. 459, 221°°P 579} Jenkins v. 
Gronen, 98 Wash. 128, 167 P 916, . 


LRA1918A 839. 

fa] “The civil service rules con- 
template that, when some official of 
the city is desirous of employing 
some person to do a particular kind 
of work, he shall make application 
to the civil service board for an em- 
ployee, and that it shall be the duty 
of the board to certify to him the 
nemes of at least three persons 
qualified to do the work desired, and 
that such certifying shall be ac- 
cording to the rule of excellence as 
shown by the examinations.” Petley 
Len ee 127 Wash, 459, 462, 221 P 
{b] “In certifying to requisitions 
the duties of the position to- be filled, 
rather than the name by which it is 
called, shall be considered.” Petley 
sone dit 127 Wash, 459, 462, 221 P 
[ec] Number of names certified.— 
As a general rule the civil service 
commission must certify two or more 
names above the number asked for. 
O'Reilly v. Lewis, 105 Misc. 380, 1738 
NYS 214, 216; Petley v. Tacoma, 127 
Wash. 459, 221 P 579. 

70. State v. Kansas City, (Mo. A.) 
257 SW 197; Gallagher v. New York, 
115 App.’ Div. 662, 101 NYS 229; Peo. 
v. Kaplan, 117 Misc, 257, 192 NYS 
105; Peo. v, Lantry, 32 Misc. 80, 66 
NYS 185; Deering v. New York, 107 
NYS 934; Keefer v. State, 3 Oh. A. 
413, 20 Oh, Cir, Ct..N. S. 474; Lea v. 
State, 15.Oh) ‘Cir. Ct. NUS! 28, 34-Oh. 
Cir, Ct. 672 [aff 83 -Oh. St. 518 mem, 
94 NE 1109 mem]; State v. Seattle, 
134 Wash. 360, 285 P 968; State v. 
Seattle, 127 Wash. 681, 221 P 997. 

Right to make temporary appoint- 
ments without the holding of an ex- 
amination see supra § 1637. 

71. Ovens v. Marks, 173 App. Div. 
138, 159 NYS 424, 

[a] Where there is a list of former 
employees entitled to reappointment, 
the civil service commission must 
certify the names from such list be- 
fore making certifications from any 
other list. Ovens v. Marks, 173 App. 
Div. 138, 159 NYS. 424, fee ae Mh 
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are entitled to the veteran. soldiers’ preference,”” 
the duty of making investigation as to such fact 
being cast upon the appointing authority.”? 

[§ 1643] (g) Selection from Certified List. In 
appointing a person to a position under the civil 
service laws, the appointing authority is bound 
to select an applicant from the list of names cer- 
tified to him by the civil service commission,"* but 
where more than one name has been certified to 
him, he is allowed a discretion in making selec- 
tion from; the names eertified,’®° unless in the par- 
txsular case the law otherwise provides,’® and ex- 
cept in so far as an applicant on the list may 
be entitled to a preference.77 Where only one 
of a number of certified persons appears to claim 
the appointment, that person must be given the 
appointment,’® the appointing officer not having the 
right to ask for a certification of additional names.’® 

According preference to veteran soldier. Where 
one of the candidates on the certified list is en- 
titled to a veteran soldier’s preference,®® such can- 
didate must be given the appointment ahead of the 
others,*t and this is true, although such veteran 
did not rank as high in examination as the other 
candidates, so long as he passed the examination 
and was properly on the eligible list.82 The duty 
of making investigation as to whether any of the 
candidates on the certified list is entitled to the 
veterans’ preference is on the appointing author- 


72. Goodrich. y. O’Neill, 85 Kan. 
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self for failing to give the applicant 


ity;8 but, in the absence of a regulation provid- 


ing otherwise, the appointing authority need not 
make such investigation as to candidates on the 
eligible list other than those on the list which has 
been certified to him.** : 

[§ 1644] (h) Notification and Record of Appoint- 
ment. It is sometimes provided by statute that, 
upon the making of an appointment, notice thereof 
shall be given in writing by the appointing power 
to the civil service commission,®® which shall there- 
upon make an entry thereof upon its, records ;** but 
it has been held that a failure to comply with these 
formalities does not necessarily avoid the appoint- 
ment.$? 


[§ 1645] 3. Authority and Duty of Agent.®* In 


accordance with the general rule as to the power 


of an agent to bind his principal by his acts,®® 
an agent of a municipal corporation cannot bind 
the corporation by acts done outside the scope of 
his authority,9® unless the corporation has es- 
stopped itself from questioning his acts as being 
in excess of his authority.°t Conversely, a munici- 
pal corporation is responsible for the acts of its 
authorized representatives dqne within the scope of 
their authority.°” 

Duty to account. An agent to sell bonds can- 
not escape his duty to account to the municipality 
for the moneys he received as agent, on the ground 
that the sale of the bonds was illegal.°* 


103. 


595, 117 Pi LOV6s ‘State, v.. Scott, 263 

Minn. 190, 203: NW 1774; State v. 

Seattle, 134 Wash. 360, 235 P 968. 
Right of veteran soldier to pref- 


Riese in appointment see supra 
1632. 
73. See infra § 1643. 


74. Shaw v. San Francisco, 13 Cal. 
A. 547, 110 P 149; Savage v. Detrcit, 
190 Mich. 144, 155 NW 1031; Petlev 
v. Tacoma, 127 Wash. 459, 221 P 579. 

75. Pratt v. Rosenthal, 181 Cal. 
158, 183 P 542; O’Reilly v. Lewis, 105 
Mise. 380, 385, 173 NYS 214; State v. 
Seattle, 134 Wash. 360, 235 P 968; 
Jenkins v. Gronen, 98 Wash. 128, 167 
P 916, LRA1918A 839. 

“The officer having the power of 
appointment is entitled to the lati- 
tude afforded by the certification of 
three names for exercising his rigat 
of selection for appointment,” O’Reil- 
ly v. Lewis, supra af 

76. See statutory provisions; 
Burke v. Holtzmann, 110 App. 
564, 97 NYS 218. 

[a] In appointing persons to 
places in the labor class it may be 
provided that appointments must be 
conferred in the order of the dates 
of application, and in such case an 
appointment made according to stand- 
ing in examination is invalid. Burke 
v. Holtzmann, 110 App. Div. 564, 97 
NYS 218. 

77. See infra text and notes 
84. 

Right of preference under: 
Civil service laws see supra § 1631. 
Veteran soldier laws see supra § 1632. 

78. Jenkins v. Gronen, 98 Wash. 
128, 167 P 916, LRA1918A 839. 

79. Jenkins vy. Gronen, supra 

80. Weteran soldiers’ preference 
see supra § 1632. 

81. Peo. v. Adam, 116 App. Div. 
613, 101 NYS 925; State v. Seattle, 
134 Wash. 360, 235 P 968. 

[a] Excuses for failure to give 
preference to persons having highest 
standing.—Where an applicant for 
municipal employment has con- 
formed to the requirements of the 
civil service commission, and has 
been actually accepted by it and 
placed upon the eligible list from 
which appointments are made, the 
appointing officer cannot excuse him- 


and 
Div. 


81- 


the preference to which the list en- 


Or.—National Fire Alarm Co. v, 


titles him by asserting that the list; Portland, 59 Or. 409, 117 P 285. 


is not properly made up, or that the 
applicant has not passed the exam- 


ination required by law, Burke v. 
Holtzmann, 110 App. Div. 564, 97 
NYS 218. 


82. State v. Empire, 164 Minn. 14, 
204 NW 572; Peo. v. New York City 
Civ. Serv. Boards; 5 App. Div. 164, 39 
NYS 75; State v. Seattle, 134 Wash. 
360, 235 P 968. 

83. State v. Empire, 164 Minn, 14, 
15, 204 NW 572; State v. Scott, 163 
Minn, 190, 203 NW 774. 

“The statute provides that in every 
public department and upon all pub- 
lic works in the state honorably dis- 
charged soldiers, who are citizens 
and residents of the state, shall be 
entitled to preference in ,employ- 
ment; and that the appointing body 
shall ‘make an investigation as to the 
qualifications of said soldier ...and 
if he is a man of good moral charac- 
ter, and can perform the duties of 
said position,’ shall appoint him to 


such position.” State v. Empire, 
supra. 
84. State v. Scott, 163 Minn, 190, 


203 NW 774, 

85. Lowe v. Trotter, 26 Hawaii 
209; Hamilton v. Kansas City, 303 Mo. 
50, 259 SW 1045; State v. Kansas 
City, (Mo. A.) 258 SW 762; Feeney 
y., Burke. 89) Nis J.ncl ooo 98) Ax gi2: 
Peo. v. Bensel, 131 App. Div. 89, 115 
NYS 214. 

86. Hamilton v. Kansas City, 303 
Mo. 50, 259 SW 1045; State v. Kansas 
City, (Mo. A.) 258 SW 762; Feeney 
v. Burke, 89 N. J. Li: 359, -98 A 192. 

87. State v.: Kansas City, (Mo, A.) 
258 SW 762. 

[a] Reason for rule is that the 
formalities are merely evidence of 
the appointment and not conditions 
precedent. State v. Kansas City, 
(Mo. A.) 258 SW 762, 

88. Liability of municipality for 
torts of its agents or employees see 
infra §§ 1715-1739. 

89. See Agency § 202. 

90. Ill—Burton Co. vy. Chicago, 
236 Ill, 383, 86 NE 93, 15 AnnCas 965. 
Md.—Baltimore v. Eschbach, 18 Md. 
76. 

Mass.—Fletcher v. Lowell, 15 Gray 


Pa.—Barnes v. 
Phila. 409; 
Phila. 374. 

Vt.—Judevine v. Hardwick, 49 Vt, 
180; Hunneman y. Jamaica Fire Dist, 
No. 1, 37 Vt. 40. 

“The agent of a municipal cor- 
poration can no more bind the cor- 
poration in its private corporate ca- 
pacity beyond the authority conferred 
upon him than an agent of an indi- 
vidual can bind his principal beyond 
his authority.” Burton Co. v. Chi- 
cago, 236 Ill. 383, 390, 86 NE 93, 15 
AnnCas 965. 

[a] Effect of customary sanction 
ef unauthorized acts.—‘‘'Those who 
contract with the agents of a mu- 
nicipal corporation are, from the na- 
ture of things, bound to ascertain the 
exact nature and limits of their 
authority, and cannot rely upon the 
long continuance of, or sanction given 
to, an unauthorized course of deal- 
ing, as giving an authority, by impli- 
cation, which is wanting in fact.’ 
Davis vy. City, 3 Phila. (Pa.) 374. 

91. Hetherington-Berner Co. 
Spokane, 75 Wash. 660, 135 P 484. 

[a] Dlustration. — Where the 
board of public works of a city has 
held out its secretary as being em- 
powered to represent it as to all the 
details of the negotiations entered 
into with a contractor, the city is 
bound by the representations made 
by the secretary of such board as to 
the time. when the city should start 
its part of the work. MHetherington- 
Berner Co. y. Spokane, 75 Wash. 660, 
135 P 484. 

92. Acme Lumber Co. v. New Or- 
leans, 137 La. 899, 69 S 739; St. Louis 
v. Ruecking, 232 Mo. 325, 134 SW 
657; Erie El. Co. v. Jersey City, 83 
N, J. Eq. 71, 90 A 8 [aff 84 N. J. Ea. 
176, 92 A 599]. 

[a] Reason for rule—‘If this 
were not true, the authority of mu- 
nicipal and other corporations to con- 
tract, and sue and be sued would 
amount to nothing.” Acme Lumber 
erick aad Orleans, 137 La. 899, 907, 


93. Wilt v. Redkey, 29 Ind, A. 
64 NE 228. 7 a 


Philadelphia, 3 
Davis y. Philadelphia, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


y §§ 1646-1649] 


[§ 1646] 4. Term of Employment—a. In General. 
The contract under which a person is given em- 
ployment by a municipal corporation may fix the 
length of the term of his employment,®* by making 
it for a stated time, or until’ the completion of 


the task or tasks assigned,®® and 


employment terminates upon the expiration of the 
time or the completion of the task.** 


eontract does not limit the term 
the tenure will be held to be at 


the parties.°8 unless it, is provided otherwise by 
statute ;°° but the tenure of an employee, unlike 
that of an officer,! is not automatically terminated 
by a termination of the tenure of the appointing 


power.” 


[§ 1647] b. Under Civil Service Laws—(1) In 
General. The effect of the provisions of the civil 
service statutes, restricting the right of the mu- 
nicipal authorities to discharge employees in cer- 


tain classes of the civil service,’ 


tenure of such employees permanent during their 


“Appellant was acting as the agent 
of the municipality, and, having re- 
ceived money belonging to his princi- 
pal, he is estopped to deny his princi- 
pal’s right to it.” Wilt v. Redkey, 
supra. aw. 

Duty of agent to account to princi- 


pal generally see Agency §§ 401- 
412. 
94. See cases infra notes 95, 96. 


95. McNamara v. New York, 152 
N. Y. 228, 46 NE 507 [aff 84 Hun 611, 
32 NYS 1145]; Potter v. New York, 
59 App. Div. 70, 68 NYS#1039; Purcell 
v. Long Island City, 91 Hun 271. 36 
NYS 290; Holt v. New York, 35 Misc. 
642, 72 NYS 201; Speakman v. Cal- 
gary, 1 Alta. L. 454, 9 WestLR 264. 

Contract for unreasonably long 
time see supra § 1629. 

96. Rodrigue v. Rogers, 4 Cal. A. 
257, 87 P 563; Kirkpatrick v. Monroe, 
157 La. 645, 102 S 822; Potter v. New 
York, 59 App. Div. 70, 68 NYS 1039; 
Bell v. New York, 46 App. Div. 195, 
61 NYS 709; State v. Schneller, 15 
OhNPNS 438. 

97.. Rodrigue v. Rogers, 4 Cal. A. 
257, 87 P 563; Kirkpatrick v. Monroe, 
157 La. 645, 102 S 822; McNamara v. 
New York, 152 N. Y. 228, 46 NE 507 
[aff 84 Hun 611, 32 NYS 1145]; State 
vy. Schneller, 15 OhNPNS 438. 

98. Cal.—White v. Alameda, 124 
Cale 95, 56. 995. ; 

Tll.—Hay v. Pleasure Driveway, 
ete., Dist., 181 Tll. A. 23. 

La.—Barrett v. New Orleans, 32 

ah, Anny ddd. 
* Mo.—Folk v. Kansas City, 244 Mo. 
553, 149 SW 473; Gregory v. Kansas 
Gity,. 244 Mo. 523, 149 SW 466; 
Chestnut v. Kansas City, 171 Mo. A. 
327, 157 SW 656. [ 

N, J.—Carling v. Jersey City, 71 N. 
J. I, 154, 58. A. 395, 

N. Y.—Kip v. Buffalo, 123 N, Y. 152, 
25 NE 165 [aff 7 NYS 685]. 

N. C.—Wilmington v. Bryan, 141 N. 
Cc. 666, 54 SE 543. 

N. W. Terr.—Sheddon v. Reg., 6 
Terr. L. 290, 5 WestLR 436. 

{a] The employment of counsel to 
collect arrearages of taxes, without 
limitation as to time, is a contract 
terminable at the will of either party. 
Wilmington v. Bryan, 141 N. C. 666, 
54 SE 543. 

[b] The fact that the compensa- 
tion is fixed at a yearly rate does not 
alter the rule. Hay v. Pleasure Drive- 
way, ete., Dist., 181 Ill. A. 23; Chest- 
nut v. Kansas City, 171 Mo. A. 327, 
157 SW 656. 

99. See infra §§ 1647-1650. 

1. See supra § 1058. 

2 Ahia v. Cain, 27 Hawaii 770, 
772; Jagger v. Green, 90 Kan, 153, 
133 P 174; Harvier v. New York, etc., 
R. Co., 26 Misc. 397, 56 NYS 204. 

“Though a public employment be 
without term and at will it does not 
necessarily follow that it is con- 
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[§ 1648] (2) 


in such ease the 


Where the 
of employment, 
the pleasure of 


ment.® During 
pointee has the 
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good behavior, and as long as the necessity for 
their services exists.4 


Probationary Employee. It 


is 


sometimes provided by statute, or by a rule adopted 
by a civil service commission under authority 
granted by statute, that original appointments to 
positions in the competitive class of the municipal 
service shall be for a probationary period of a 
specified number of months,® but that the reten- 
tion of the employee beyond such probationary 
period shall be equivalent to a permanent appoint- 


the probationary period, the ap- 
same right to retain the position 


as a permanent appointee.? 


[§ 1649] (3) Temporary Employee. Within such 


is to make the 


terminous with the expiration of the 
term of office of the appointing power, 
To do so the employment must cre- 
ate the relation of principal and 
agent between the appointing power 
and the appointee.’ Ahia v. Cain, 
supra. 

Appointment for period extending 
beyond tenure of appointing power 
|see supra § 1629. 

See infra §§ 1672-1678. 


4. Conn.—Thompson v. Troup, 74 
Conn, 121, 49 A 907. 
SE se v. «Chicagor™ 2022 Illy A. 
oO. 


Kan.—Bassler v. Gordon, 119 Kan. 
40, 237 P 907. 

La.—State v. New Orleans, 161 La. 
361, 108 S 770. 

Md.—Stevens v. Crosbie, 137 Md. 
6555, 1237-4 3:29. 

Mass.—Connell v. Everett Public 
re Bd., 234 Mass. 491, 125 NE 

Mich.—Grobbel v. Detroit Water 
Comrs., 181 Mich. 364, 149 NW 675. 

' Mo.—State v. Kansas City, 206 Mo. 
A, 17, 226 SW 986. 

N. Y.—Peo. v. Hayden, 133 N. Y. 
198, 30 NE 970 [rev 57 Hun 590, 10 
NYS 794]. 

Oh.—Curtis v. State, 108 Oh. St. 
292, 140 NE 522. 

Pa.—Sailer v. Philadelphia, 30 Pa. 
Dist. 565. 

5. Peo. v. De Forest, 83 App. Div. 
410, 82 NYS 59; Peo. v. Coler, 56 App. 
Div. 171,°67 NYS 652) [afl 166 No Ye. 
638 mem, 60 NE 1118 mem]; Van 
Fleet v. Walsh, 122 Misc.- 316, 202 
NYS 745; Peo. v. Whitehead, 99 Misc. 
578, 164 NYS 663 [rev 94 Misc. 360, 
157 NYS 563]; McVay v. New York, 
116 NYS 908. 

{a] “The object (1) of the proba- 
tionary period is twofold. In the 
first place it is to enable the head of 
the department who has made the 
appointment not only to ascertain the 
fitness of the probationer, but to learn 
whether on the whole he is a satis- 
factory and agreeable person to have 
serve in the position and one who 
will become a reasonably efficient of- 
ficer. It is well known that a man, 
although he may be competent, may 
not be efficient for reasons which, 
though they affect his efficiency, may 
not constitute a good cause for his 
removal which can be expressed; 
either because of his slowness of ap- 
prehension, his laziness or dilatori- 
ness. He may be efficient, and yet be- 
cause of his personal habits, infirmi- 
ties of temper or want of tact, he 
may be an exceedingly undesirable 
person to have in the place to which 
he has been appointed. The appoint- 
ment for the probationary period is 
given to enable the head to satisfy 
himself in regard to all these matters. 
But it is also given for the benefit of 
the appointee to some extent. How- 


limitation, if any, as to time as is prescribed by 
statute,* the tenure of a temporary appointee is 
at the pleasure of the municipal authorities;? but 
the statutes authorizing temporary appointments 
generally provide that the employment shall not 
extend beyond a specified period of time;!® and 


ever able he may be; however willing 
he may be; the position may be one 
which requires considerable knowl- 
edge of these duties to enable him to 
perform them; and his probationary 
period is given to him to enable him 
to familiarize himself with these 
duties so that after becoming ac- 
quainted with them he will be able 
to perform them. One of these ob- 
jects is just as important as the 
other.” Peo. v. Kearny, 49 App. Div. 
125,128, 62 NYS 1097 [aff 164 N. Y. 
64, 58 NE 14]. To same effect O’Grady 
v. Low, 74 App. Div. 246, 77 NYS 661. 
(2) -“The very object and purpose 
of the probationary term is to sup- 
plement the labors of civil service 
examiners in passing on the quali- 
fications and eligibility of the appli- 
cant for appointment and to enable 
the appointing officer to ascertain 
and correct any mistake of himself or 
of the civil service commission aris- 
ing from the inefficiency of a candi- 
date certified as eligible, when he! 
might in fact prove incompetent to 
discharge the duties of the place to 
which he might be appointed. ... 
In other words, the probationary 
term may be said to be one of the 
tests required by statute in deter- 
mining the efficiency of a candidate,” 
Peo. v. Whitehead, 94 Misc. 360, 362, 
157 NYS 563. 

[b]. The probationary term com- 
mences at the time the probationer 
actually starts work under the ap- 
pointment and not on the date for 
the taking effect of the appointment 
specified in the resolution making the 
appointment. O’Grady v. Low, 74 
App. Div. 246, 77 NYS 661. 

6. Goldschmidt v. New York Bd. 
of Education, 217 N. Y. 470, 112 NB 
167 [rev 170 App. Div. 395, 156 NYS 
66 (rev 155 NYS 181)]5) Peo. ve De 
Forest. 83 App. Div. 410, 82 NYS 59; 
Van Fleet v. Walsh, 122’ Misc. 316, 
202 NYS 745; Peo. v. Whitehead, 99 
Misc. 578, 164 NYS 663 [rev 94 Misc. 
360, 157 NYS 568]. 

» Peo. v. Kearny, 49 App. Div. 
125, 62 NYS 1097 [aff 164 N. Y. 64, 58 
NE 14]. 

Discharge of probationary ap- 
pointee see infra § 1673. 

8. See infra text and note 10. 

9: Rodrigue v. Rogers) 4 Gal, A. 
257, 87 P 563; State v. Kansas City, 
(Mo. A.) 257 SW 197; Darling v. Ma- 
guire, 70 Misc. 597, 129 NYS 385; 
State v. Seattle, 134 Wash. 360, 235 
P 968; State v. Seattle, 127 Wash. 681, 
221 P 997%. 

10. See statutory provisions; and 
cases infra this note. 

[a] Sixty days is the period pre- 
scribed by some statutes. State vy. 
Kansas City, (Mo. A.) 257 SW 197; 
Darling v. Maguire, 70 Misc. 597, 129 
NYS 385; State v. Seattle, 134 Wash, 
360, 235 P 968. 
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under such statutes a temporary 


like a probationer,!? does not become a permanent 
employee by holding over after the expiration of 


the statutory period. 


- [§ 1650] c. Under Veteran Soldier or Firemen 
As in the ease of the civil service statutes,** 
the statutes protecting a veteran soldier employee 
in the municipal service from arbitrary discharge’* 
in effect make the tenure of such employee perma- 
nent during his good behavior and as long as a 
necessity for his services exists;'® and the same 
is true of a statute protecting veteran firemen 


Laws. 


from arbitrary discharge.*® 


[§ 1651] 5. Number of Hours Constituting Day’s 
Work. When not provided otherwise by the con- 
tract of employment or an applicable statute or 
ordinance, an employee of a municipal corpora- 
tion is bound to work the number of hours required 
for a proper discharge of his duties.** 
some statutes or ordinances, which are held to be 
constitutional,1® provide that municipal employees, 


. 11. Darling v. Maguire, 70 Misc. 
597, 129 NYS 385; State v. Seattle, 
134 Wash. 360, 235 P 968. 

12. See supra § 1648. 

13. See supra § 1647. 

14 See infra § 1679. ‘ 

15. lIowa.—Babcock v. Des Moines, 
180 Iowa 1120, 162 NW 763. ; 
- Mass.—Cassidy v. Boston Transit 
Dept., 251 Mass. 71, 146 NE 357; Sims 
v. Boston Police Comr., 193 Mass. 
547, 79 NE 824; Ransom Vv. Boston, 
192 Mass, 299, 78 NE 481, 7 AnnCas 
733; Johnson. v. Kimball, 170 Mass. 
58, 48 NH 1020. 

Minn.—State v. 
Bepee Welfare, 
T 521. 

a Be legs Ba engey City, 51 N. 

L. 240, 17 A 112. 

N. Y.—-Stutzbach v. Coler, 168 N. 
Y. 416, 61 NE 697 [aff 62 App. Div. 
219, 70 NYS 901]; Peo. v. Hynes, 101 
App. Div. 453, 91 NYS 1032; Pratt 
v. Phelan, 67 App. Div. 349, 73 NYS 
O’Hara v. New York, 46 App. 
‘ , 62 NYS chime oe Ns ‘Yz 

7 mem, 60 NE 1 mem]; eo. 
My Sutton, 3 App. Div. 440, 39 NYS 
492. Matter of Sullivan, 55 Hun 285, 
8 NYS 401; iawn v. Ward, 72 Misc. 

130 NYS is 
Right of veteran soldier to pref- 
evence in appointment see supra 

32. 
; 16; McGraw v. Gresser, 226.N. Y. 
57, 128 NE 84 [aff 176 App. Div. 887, 
162 NYS 1129]; Peo. v. Queens Bor- 
ough President, 190 N. Y. 497, 83 NE 
597; Peo. v. Harburger, 132 App. Div. 
260, 116 NYS 994; Peo. v. Folks, 89 
App. Div. 171,. 85 NYS 1100; Peo. 
vy. Atchinson, 68 Misc. 115, 128 NYS 
577 [aff 142 App. Div. 927 mem, 126 
NYS 1142 mem]; Peo. v. Sturgis, 38 
Misc. 443, 77 NYS 1008. 

Protection of veteran firemen from 
arbitrary discharge see infra § 1682. 

17. May v. Chicago,, 222 Ill. 595, 
78 NE 912 [aff 124 Ill. A. 527]; Con- 
nolly v. Des Moines, 200 Iowa 97, 204 
NW 284; O’Boyle v. Detroit, 131 Mich. 
15, 90 NW 669; McGraw v. Glovers- 
ville, 32 App. Div. 176, 52 NYS 916. 

Compensation for work done out- 
side regular hours see infra § 1655. 


Minneapolis Bd. of 
149 Minn. 322, 183 


18. In re Opinion of Justices, 208 
Mass. 619, 94 NE 1044, 34 LRANS 
771; Burns v. New York, 121 App. 


Div. 180, 105 NYS 605; Byars v. State, 


9 Okl. Cr. 481, 102 P 804, AnnCas 
1912A 765. ? 
19; .Tt.——May v. Chicago, 222-111. 


595, 78 NE 912 [aff 124 Ill. A. 527]. 

~ Kan.—State v. Ottawa, 84 Kan. 100, 
113 P 391; State v. Wilson, 65 Kan. 
237, 69 P 172; In re Ashby, 60 Kan, 
101, 55 P 336. 

- Mass.—In re Opinion of Justices, 
208 Mass. 619, 94 NE 1044, 34 LRANS 
W71. 


x AALS eh may tent! Tho | 
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employee,'? un- 


per day;'® 


their benefit.2° 


However, 


N. Y.—McCarthy v. New York, 96 
N. Y. 1, 48 AmR 601 [aff 14 NYWkly 
Dig 280]; Burns v. New York, 121 
App. Div. 180, 105 NYS 605; McNulty 
v. New York, 60 App. Div. 250, 70 
NYS: 133 [aff 168 Ni wYadd761) Nf 
111]. 

Okl.Robinson v. Perry, 385 Okl. 
475, 130 P 276. J 

Wash.—Davies v. Seattle, 67 Wash. 
§32,.121 P:987. 

Wis.—Vogt v. Milwaukee, 99 Wis. 
258, 74 NW 789. 

[a] Application of statutes.—(1) 
Such a statute applies to drivers in 
the street cleaning department. Mc- 
Nulty v. New York, 60 App. Div. 250, 
70 NYS 133 [aff 168 N. Y. 117, 61 NE 
111]. (2) One working to pay a poll 
tax is a laborer for the city within 
the eight-hour law and an ordinance 
requiring two days’ work of ten hours 
a day or a payment of three dollars 
in lieu thereof is void. In re Ashby, 
60 Kan, 101, 55 P 336. (3) However, 
a person employed as janitor and 
caretaker is not a laborer within the 
meaning of the statute. McGraw vy. 
Gloversville, 32 App. Div. 176, 52 
NYS 916. (4) Also a person per- 
forming clerical work is not within 
an ordinance relating to employees 
who perform manual labor for the 
city. . May.v. Chicago, 222 11); 595, 
78 NE 912 [aff 124 Ill. A. 527]. ~ (5) 
dngineers and firemen in a municipal 
water and light plant are within a 
statute relating to laborers, work- 
men, mechanics, and other persons 
employed by a municipality. State 
v. Ottawa, 84 Kan. 100, 104, 106, 113 
P 391 (“The ‘other persons’ mentioned 
in the statute, of the same grade and 
class as ‘mechanics’ in the sense of 
‘artisans,’ clearly include persons 
who work about, attend to, repair 
and operate machinery, as the engi- 
neers and firemen at the Ottawa 
water and light plant do, The 
employment is in fact a compound of 
manipulation and oversight. All of 
it is work, one-half or more is strictly 
manual, and each employee is ob- 
liged to do some heavy work. Under 
these circumstances the court con- 
cludes that the service falls within 
the statute’’). 

20. Byars v. State, 2 Okl. Cr. 481, 
102 P 804, AnnCas1912A 765. 

21. See cases supra note 19. 

22. Woods v. Woburn, 220 Mass. 
416, 107 NE 985, AnnCas1917A 492; 
Grady v. New York, 182 N. Y. 18, 74 


| NE 488; Peo. v. Waring, 52 App. Div. 


36, 64 NYS 865; Robinson y. Perry, 35 
Okl, 475,°130 P 276. : 

[a] The maintenance of a water- 
works in efficient operation may un- 
der special circumstances warrant 
the employment of a stationary engi- 
neer for twelve hours a day, Rob- 


or certain classes thereof, such as laborers, shall 
not be required to work more than eight hours 
and some of such statutes are so 
worded and construed as to be applicable to em- 
ployees of an independent contractor,?° as well as 
to employees of the corporation.*? 
with such statutes may be dispensed with in the 
case of an emergency where overtime work is nec-* 
essary for the preservation of health or property,?? 
or where by agreement the employee has waived 


Compliance 


[§ 1652] 6. Compensation—a. Right to—(1) In 
General. An employee of a municipal corporation, 
unlike an officer of such corporation,?* is not en- 
titled to compensation as an incident of his em- 
ployment;”® his right to compensation depends 
upon the existence of a valid appointment or con- 
tract of employment,?* as well as on a performance 
by him?’ in accordance with the terms of his econ- 
tract*> and the rules and regulations prescribed by 


pee v. Perry, 35, Oki. 476, 230 P 
23. Woods vy. Woburn, 220 Mass. 


416, 107 NE 985, AnnCasi917A 492. 
24 See supra § 1138. 
25. Quintard v. New York, 51 App. 
Div. 233, 64 NYS 904, 
ate See infra text and notes 31-— 


27. See cases infra this note. 
_ [a] Lhe maxim “no work, no pay” 
is sometimes used to epitomize the 
rule. White v. Alameda, 124 Cal. 95, 
56 P 795; Mandeville v. New York 
College, 197 App. Div. 107, 188 NYS 
ye Doyle v. New York, 132 NYS 
[b] A per diem employee cannot 
generally recover compensation for 
the time during which he was pre- 
vented from performing, although he 
was ready and willing to perform, 
since there is no implied promise on 
the part of the corporation to give 
him continuous employment. White 
v. Alameda, 124 Cal. 95, 56 P (se 
Bloomshield v. Bay City, 192 Mich. 
488, 158 NW 1043; Mandeville v. New 
York College, 197 App. Diy, 107, 188 
NYS 656; Ovens v, Marks, 173 App. 
Div, 138, 159 NYS 424; Collins v. 
New York, 151 App. Div. 618, 136 NYS 
648; Lydecker v. Nyack, 6 App. Div. 
90, 39 NYS 509; Cottam v. New York, 
74 Misc. 67, 131 NYS 617; Driscoll v. 
New York, 88 Mise. 453, 77 NYS 997 
Laff 78 App. Div. 52, 79 NYS 479]; 
Sheehan v. New York, 21 Misc. 600, 48 


NYS 662; Curran y, Nortk 
Man, 256. 2 REE ae 


[ce] Percentage basis.—(1) A city 
does not, upoh contracting with a 
consulting engineer and agreeing to 


pay him a percentage of the c 

contract that the project will be beck 
pleted; and the engineer cannot re- 
cover compensation because he wags 
not allowed to complete his work, 
Williamson v. New York, 171: App. 
Div. 489, 157 NYS 336 [aff 223 N. y. 
646 oon ne NE 1086 mem]; Wit- 
mer v. Jamestown, 125 App. Div. 

109 NYS 269 [aff 196 N. ¥. 553 en 
90 NE 1167 mem]. (2) An attorney 
appointed by a municipality for a 
contingent fee cannot collect the fee 
where the claim for which his serv- 
ices were engaged has been aban- 
doned by the municipality. Devany 
Feary Norfolk, 143 Va. 768, 129 SH 


28. Purcell vy. 
rece eee Pe tds 

a reach of contract b 
engineer.—A civil engineer, Woden 
port to the city trustees, required 
by a contract to submit plans for a 
proposed water system, was not ac- 
companied by plans, designs, or de- 
tails sufficient to make it intelligible 
made provision for pipe in less than 


San Gabriel, 73 Cal. 


For later cases, developments and changes in the law see.cumulative Annotations, same title, page and note number. 
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statute,*® unless such performance was unlawfully 
No right to com- 
pensation exists where the employment was not 
authorized by any law;°! the appointment was for 
an illegal purpose ;** the employment was not pre- 
ceded by any appropriation therefor ;** the appoint- 


prevented by the municipality.*° 


ment or employment was made by 


agency ;°* the mode of appointment was fatally de- 


fective ;*° or the appointee did not 


examination as required by an applicable civil serv- 
An officer of the state rendering serv- 


ice law.%é 


one half of the city streets, incor- 
rectly stated the estimated length of 
many streets and the area of the city, 
etc., could recover no compensation, 
even if the contract did not require 
the submission of the plans before a 
bond election, which the trustees 
failed to call.. Purcell v. San Ga- 
briel, 73 Cal. A. 105, 288 P 114. 

[Lb] Services rendered after the 
completion of the tasks required un- 
der the contract do not create a lia- 
bility for compensation against the 
municipality. Witmer v. Jamestown, 
125 App. Div. 43, 109 NYS 269 [aff 
196 N. ¥. 553 mem, 90 N# 1167 mem]. 

29. See statutory provisions; and 
case intra this note. 

[a] Violation of statutory man- 
date.—Where a statute provides that 
no clerk in the employ of a munici- 
pality shall become interested in the 
performance of any contract or work, 
the price of which is payable by the 
city, a clerk who becomes a lecturer 
in an evening school under an ap- 
pointment trom the board of educa- 
tion, cannot recover compensation for 
the services he has rendered, Mc- 


Adam v. New York, 36 Hun (N., Y.) 
340. 

30. Ill—Mt. Vernon v. Patton, 94 
Til. 65 


. 65. 
Miss.—Woodville v. Jenks, 104 
Miss. 184, 41 S 172. 

N. Y¥.—Graham v. New York, 167 
N. Y. 85, 60 NH 331 Lrev 55 App. 
Div. 627 mem, 67 NYS 1133 mem]; 
Allen v. New York, 


120 App. Div. 

539, 104 NYS 919. 
Oh.—State v. Keefer, 3 Oh. A. 440, 
20 Oh. Cir. Ct. N. S. 417, 36 Oh. Cir. 


Ct. 217. 

Okl.—Hominy v. McFarland, 55 
Oki. 419, 154 P 1128. 

[a] Ylustrations—(1) Where a 


elerk assigned to a department was 
ready and willing to pertorm his 
work, but because of a disorganiza- 
tion of the ‘department no work was 
furnished him, he is entitled to his 
salary for the full period during 
which he was prevented from work- 
ing. Graham v. New York, 167 N. Y. 
85, 60 NE 331 [rev 55 App. Div. 627 
mem, 67 NYS 1133 mem]. (2) Ina 
suit by a supervising engineer for 
compensation of five per cent for in- 
stalling a waterworks system, plain- 
tiff was entitled to such compensa- 
tion where the failure of the pump 
to do the work guaranteed by him 
was occasioned by the town’s own 
fault. Woodville v. Jenks, 104 Miss. 
184, 61 S 172. (3) Where the fee of 
an engineer was conditioned that the 
cost of the work estimated by him 
should not exceed his estimate, an 
excess occasioned through the fault 
of the municipality does not deprive 
the engineer of his right to the prom- 
ised fee. Hominy v. McFarland, 55 
Okl. 419, 154 P 1128. (4) An em- 
ployee lawfully transferred to an- 
other department is entitled to com- 
pensation whére he was prevented 
from taking up his duties by the 
head of the department. Allen v. 
New York, 120 App. Div. 539, 104 
NYS 919: 

[b] Effect of payment to usurper 
of position.—Where an employee is 
entitled to a position, the fact that 
another person has been paid for the 
work which the employee was_il- 
legally prevented from performing 
does not defeat his right to compen- 
sation. State v. Kansas City, 206 
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ity.8" 


an unauthorized | only implied.*® 


take and pass an 
sation for the 
absent,*° 


Mo, A. 17, 226 SW 986; Jones v. Buf- 
falo, \i%8° WNy 2¥s, 63 TONE, 99 Saft 79 
App, Div. 328, 79 NYS 754]. 

Illegal suspension or discharge see 
infra § 1654. 

31. Black v. Pittsburgh, 266 Pa. 
97, 109 A 616 (notary public). 

32. Ill—Muschelewicz  v. 
radt, 207 Ill. A. 138. 


Kam- 


Ind.—Baldwin v. Logansport, 73 
Ind. 346. 

Mass.—Drake  v. Stoughton, 6 
Cush. 393. 


Or.—MacDonald vy. Lane, 49 Or. 
530, 90 P 181. 

Wis.—Perry v. Superior City, 26 
Wis. 64. 

33. May v. Chicago, 222 Ill, 595, 
78 NE 912; Peo. v. Prendergast, 219 
N. Y. 377, 114 NE 860; Hartman vy. 
New York, 23 Hun (N._ Y.) 586; 
Spencer v. New York, 42 Misc. 284, 
86 NYS 573; Hyde v. Brooklyn, 21 
HowPr (N. Y.) 339. 

34 Cal—Morgan v. Long Beach, 
57 Cal. A. 134, 207 P 53. 

Ill.— Peo. v. Coffin, 282 Ill. 599, 119 
NE 54. 

Kan.—Emmert v. De Long, 12 Kan. 
67 


Me.—Hanson y. Dexter, 36 Me. 516. 
Minn.—State v. Gorman, 117 Minn. 
323, 186 NW 402. 

N. J.—State v. Paterson, 39 N. J. 
L. 489. : 

N. Y.—McBride v. New York, 56 
App. Div. 520, 67 NYS 550; Mason v. 
New York, 28 Hun 115; Munch vy, 
New York, 47 Misc. 128, 93 NYS 509; 
Stenson v. New York, 40 Misc. 533, 82 
NYS 946; Rowley v. Rochester, 34 
Misc. 291, 69 NYS 160; Failing v. 
Syracuse, 4 Misc. 50, 24 NYS 1705; 
in re Department of Public Parks, 11 
NYS 179; Peo. v. Stout, 15 HowPr 
159. z 

Okl.—Haskins v. Oklahoma City, 
86 Okl. 57, 126 P 204. 

Tenn.—Smith v. Nashville, 4 Lea 69, 

Tex.—Siuaer v. San Antonio, (Clv. 
A.) 269 SW 463; Tharp v. Blake, 
(Civ. A.) 171 SW 549. 

{a] Personal liability of appoint- 
ing officer.—A city collector 1s not 
personally liable on a contract of em- 
ployment by him with an attorney in 
pursuance of an unauthorized dele- 
gation of power to him by the mayor 
and board of aldermen where he 
acted only in his official capacity, 
without disclosing any intent to as- 
sume a personal obligation, and the 
attorney knew or had means of know- 
ing the extent of his authority, Hd- 
wards v. Kirkwood, 147 Mo. A. 599, 
127 SW 378. 

35. Nash v. Los Angeles, (Cal. A.) 
248 P 689; Shaw v. San Francisco, 
13 Cal. A. 547, 110 P 149; O’Connor 
Ve News Mork wl eum SCN, SY. p61 76) 
Graham v, New York, 33 Misc. 56, 
66 NYS 754; Bosard v. Grand Forks, 
13 N. D. 587, 102 NW 164. 

36. Rowley v. Rochester, 34 Misc. 
291, 69 NYS 160; In re Gaffney, 3 
NYS 664. 


37. Garnier v. St. Louis, 37 Mo. 
554. 

[a] Commissioners to sign and 
issue warrants.— These commis- 


sioners were appointed by the Legis- 
lature on behalf of the State, to 
sign and issue to the city treasurer 
certain city treasury warrants, to be 
issued and circulated aS money... . 
It is plain the commissioners were 
State officers only, and not officers 


[§ 1653] (2) During Absence. 
a municipal corporation is not entitled to compen- 


unless 


-[43 C.J.] 903 


ices for a municipality under statutory direction 
cannot recover compeusation from the municipal- 
On the other hand a municipal employee who 
was validly appointed and who properly discharged 
his duties is entitled to compensation,** even though 
the agreement to pay for the services rendered was 


An employee of 


time during which he has been 
the municipal authorities ex- 


... . They undertook a public func- 
tion on behalf of the State, and to 
the State only can they look for com- 
pensation. Whether it was an hon- 
orary office merely, or one that should 
be entitled to salary, need not be con- 
sidered here. It is clear they were 
not acting as the officers or agents 
of the city corporation, nor in any 
manner entitled to compensation 
from the city. Their duties were not 
performed at the instance and re- 
quest of the city, but were to be 
performed, if done at all, even 
against the will of the corporation, 
and as the servants of the State, 
Such being their relation to the cor- 
poration, the mere fact that the serv- 
1ces were rendered and were worth 
so much, or that the warrants signed 
were accepted and used by the city 
authorities, or that the city officers 
corresponded or consulted with them 
about the issue of such warrants, 
could have no proper tendency to 
prove that the services were done by 
them as the agents and servants of 
the corporation, and at their in- 
stance and request.” Garnier v. St. 
Louis, 37 Mo. 554, 555. 

38. Handwerk v. Guttenberg, 92 
N. J. L. 178, 105 A 224. And. see 
cases infra this note. 

[a] A successtul consummation 
of the litigation conducted by an at- 
tormey on behalf of a municipal cor- 
poration is not a condition precedent 
to recovery by him of compensation 
for his services. Cushing y. Stough- 
ton, 6 Cush, (Mass.) 389. 

[b] Where the work was per- - 
formed at the direction of the proper 
Officer, the fact that such officer ex- 
ceeded his authority in giving the 
direction is immaterial. Chicago v. 
Roth, 26 Ill, 456. 

[ec] Withdrawal of offer to per- 
form services gratuitously.—Where 
one agrees to perform a certain serv- 
ice gratuitously for a village, he 
may withdraw such promise before 
performance, and notice thereof is 
sufficient, if given to a member of a 
committee of the village board in 
charge of the improvement, and. if 
plaintiff’s employment then contin- 
ues the village is liable for his serv- 


ices. Launt v. Oakdale, 88 Nebr. 
320, 129 NW 258. f 
39. Conn.—Bridgeman vy. Derby,’ 


104 Conn. 1, 182 A 25, 45 ALR 728. 

lll.—New Athens vy. Thomas, 82 
EL. 259" 

Mo.—State v. Kansas City, 206 Mo. 
A. 17, 226 SW 986. 

N. H.—Wiggin v. Manchester, 72 
N. H. 576, 58 A 522; Skinner v. Man- 
chester,. (2 IN. Hi. 299) 56.4 38135 
Bachelder v. Epping, 28 N. H. 354. 
SALON er Muller v. New York, 63 N. 
. oo. 

vVt.—Tufts v. Chester, 62 Vt. 353, 
19 A 988; Langdon v. Castleton, 30 
Vt, 285, 

40. Downey v. New York, 84 Misc. 
435, 146 NYS 145; Conlin v. New York 
Bd. of Education, 48 Misc. 125, 88 
NYS 210; Sheehan v. New York, 21 
Misc. 600, 48 NYS 662; Devlin v. New 
York, 149 NYS 1061, 

[a] ‘Where a city employee is ab- 
sent without leave on account of ill- 
ness, his superior may deduct, and in 
the case at bar did deduct, his sal- 
ary during the term of such absence 
without leave.” Downey v. New 
York, 84 Misc. 4385, 486, 146 NYS 


or agents of the corporation at all.| 145. 
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pressly,*! or impliedly,#? agree to pay him therefor. 
Under an ordinance grant- 
ing certain employees a period of vacation with 
pay each year, an employee who does not take 
advantage. of the privilege during one year cannot 
in the succeeding year obtain a double vacation with 


Absence for vacation. 


pay.48 
Absence for military service. 


the payment of a gratuity.*° 


[§ 1654] (3) After Resignation, Discharge, or 
Upon the resignation of an employee, 


Suspension. 


41. O’Leary v. New: York Bd. of 
Education, 93 N. Y. 1, 45 AmR 156 
[rev 9 Daly 161]. 

42. O’Hara v. New York, 33 Misc. 
58, 66 NYS 909; State v. Seattle, 127 
Wash. 681, 221 P 997. 

[a] Where the municipality con- 
tinues to carry the employee on its 
pay roll, it will. be° deemed to have 
assented to his absence. O)Hara v. 
New York, 33 Misc. 53, 66 NYS 909. 

43. Vaughn vy. Chicago, 198 Ill. A. 
100. 

44. Henn v. Mt. Vernon, 198 App. 
Div, +152).189) NYS -851;. Quebec v:; 
Bolduc, 31 Que. K. B. 638. 

Privileges or immunities and class 
legislation generally see Constitu- 
tional Law §§ 824-873. 

45. Henn v. Mt. Vernon, 198 App. 
Div. 152, 189 NYS 851. 

Appropriation for gratuity gen- 
erally see infra XIX in 44 C. J. 

46. Caldwell v. New York, 148 
App. Div. 304, 183 NYS 168 [app dism 
210 N. Y. 576 mem, 104 NE 126 mem]; 
Quintard v. New York, 51 App. Div. 
233, 64 NYS 904; Sheddon v. Reg., 6 
Terr. L. 290, 5 WestLR 436. 

[a] Resignation between pay days. 
—The hiring of a municipal servant 
fat the pleasure of the council at $75 
per month” is a monthly hiring ,at 
the pleasure of the municipality, and 
the employee cannot, upon leaving 
his employment in the course of any 
month, recover any salary in respect 
of that part of the month which has 
elapsed. Sheddon v. Reg., 6 Terr. L. 
290, 5 WestLR 436. 

Resignation of municipal employee 
see intra § 1667. 

47. Ill—Vaughn vy. Chicago, 198 
Tll. A. 100. 

La.—State v. New Orleans, 159 La. 
69, 105 A 228. 

Mass.—Ransom v. 196 
Mass. 248, 81 NE 998. 

N. Y.—Mandeville v. New York Col- 
lege, 197 App. Div. 107, 188 NYS 
656; Hoyt v. New Rochelle, 70 Misc. 
402, 127 NYS 228. 

Wash.—State v. Seattle, 135 Wash. 
EOS ABT) al ad vale 

Suspension of employee see 
§ 1668. 

48. Hay v. Pleasure Driveway, 
ete., Dist., 181 Ill. A.. 23; Chicago v. 
Campbell, 118 Ill. A. 129; Shane v. 
New York, 135 App. Div. 218, 120 
NYS 428 [rev 63 Misc. 304,116 NYS 
685]; Driscoll v. New York, 38 Misc. 
453, 77 NYS 997 [aff 78 App. Div. 52, 
79 NYS 479]; State v. Seattle, 116 
Wash, 326, 199 P 449. 

[a] In the case of a per diem em- 
ployee, the fact that the discharge 
was not for cause is immaterial, since 
it was within the power of the 
authorities to discharge him at will. 
Higgins. v. New York, 131 N. Y. 128, 
30 NE 44; Walsh v. New York, 143 
App. Div. 150, 127 NYS 972; O’Don- 
nell v. New York, 128 App. Div. 186, 
112 NYS 760; Cottam v. New York, 
14- Mise, 67, 13 NYS 617; State ~w. 
Seattle, 116 Wash: 326, 199 P 449. 

Discharge of municipal employee 
see infra §§ 1669-1682. 


Boston, 


infra 


A statute requiring 
the city to pay its employees during their absence 
on military duty is not unconstitutional on the 
ground that it discriminates unfairly in favor of 
municipal employees,** or on the ground that it 
provides for an appropriation of public funds for 
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true where the 
or discharged.*® 


discharge.°* 


side Duties. 


49. Peo. v. Chicago, 202 Ill. A, 
105; Emmitt v. New York, 128 N. Y. 
LEG 23) NB 19: , 

50. Ill.—Peo. v. Coffin, 282 Ill. 599, 
119 NE 54. 

La.—State v. New Orleans, 137 La. 
899) 96.8 ‘739; 

Mass.—Ransom v. Boston, 192 
Mass, 299, 78 NE 481, 7 AnnCas 733; 
Drake v. Stoughton, 6 Cush. 393. 

Mo.—State v. Kansas City, 303 Mo. 
50, 259 SW 1045. 

N. Y.—Fisher v. Mechanicville, 225 
N. Y. 210, 121 NE 764 [rev 172 App. 


Div. 426, 158 NYS 908]; Graham Vv. j 


New York, 167 N. Y: 85, 60 NE 331 
[rev 55 App. Div. 627 mem, 6% NYS 
1133 mem]; Sutliffe v. New York, 
132 App. Div. 831, 117 NYS 813 [rev 
61 Mise. 514, 115 NYS 186]; Allen 
v. New York, 120 App. Div. 539, 104 
NYS 919; Potter v. New York, 59 
App. Div. 70, 68 NYS 1039; McKHKvoy 
v. New York, 56 App. Div. 222, 67 
NYS 593; O’Hara v. New York, 46 
App. Div. 518, 62 NYS 146 [aff 167 
N. Y. 567 mem, 60 NE 1117 mem]; 
Meyers v. New York, 69 Hun 291, 238 
NYS 484; Matter of Young, 44 Misc. 
521, 90 NYS 74; Holt v. New York, 
35 Mise. 642, 72 NYS 201; Ulrich v. 
New York, 33. Misc. 508, 67 NYS 716; 
Sheehan v. New York, 21 Misc. 600, 
48 NYS 662; McVay v. New York, 116 
NYS 908. { 

Wash.—State v. Seattle, 127 Wash. 
681, 221 P 997; State v. Seattle, 88 
Wash. 589, 153 P 336; State v. Fassett, 
69 Wash. 555, 125 P 963. 

51. Barrett v. New Orleans, 32 La. 
Ann, 101; Brigham v. New York, 191 
App. Div. 866, 182 NYS 145; Fisher 
v. Mechanicville, 172 App. Div. 426, 
158 NYS 908 [rev 94 Misc. 134, 157 
NYS 518]; Douglas v. Brooklyn Ba. 
of Education, 21 App. Div. 209, 47 
NYS 4385; Sullivan v. New York, 33 
Mise. 314, 67 NYS 599. 

{a] Ilustration—Where an em- 
ployee upon discharge makes no com- 
plaint nor offers to perform his work, 
but goes away on an extended trip, 
he is estopped to protest against the 
illegality of the discharge. Barrett 
v. New Orleans, 32 La. Ann. 101. 

Laches or estoppel in action to re- 
cover compensation see infra § 1664. 

52. See cases infra this note. 

{a] Particular persons held not 
entitled to pay for overtime include: 
(1) Clerk in collector’s office. May v. 
Chicago, 222 Ill. 595, 78 NE 912 [aff 
124 Ill, A. 527], (2) Housekeeper in 
municipal hospital, Connolly v. Des 


Moines, 200 Iowa 97, 204 NW 284. 
(3) Janitor. Beard v. Sedgwick 
County, 63 Kan. 348, 65 P 638; Mc- 


Graw v. Gloversville, 32 App. Div. 
176, 62 NYS 916. 

{b] Rmle applied where statute 
limits number of working hours of 
laborers.—Woods  v. Woburn, 220 
Mass. 416, 107 NE 985, AnnCas1917A 
492; Grady v. New York, 182 é i 
18, 74 NE 488 [rev 100 App. Div. 515, 
91 NYS 1096]; Tyrrell v. New York, 
159 N. Y. 239, 53 NE 1111; McCarthy 
v. New York, 96 N. Y. 1, 5,:48 AmR 
601 (‘It seems to us, therefore, quite 
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his right to compensation ceases,*® and the same is 


employee is lawfully suspended** 
On the other hand, where the sus- 


pension?® or discharge®® is illegal, the employee is 
entitled to compensation for the time he is thereby 
wrongfully prevented from doing his work, unless 
he waives his right thereto by acquiescence in the 


[§ 1655] (4) For Overtime Work or Work Out- 
An employee of a municipality can- 
not recover compensation for work done outside 
his regular hours of employment*? or for work done 
outside the scope of his regular duties,°* unless 
there was an agreement by the municipal authorities 
to make compensation for such extra time** or for 


obvious that the legislature did not 
attempt by the statute in question 
to interfere with the question of the 
rate of compensation to be paid for 
labor, but left it in terms ‘to the 
agreement of the parties. It was 
one of the avowed objects of the 
act in question, by establishing, a 
limitation upon the hours of labor, 
and referring the control of their 
time, beyond those hours, to the per- 
sons employed, to confer a benefit 
upon the classes protected, and af- 
ford them in the employment of their 
leisure time an opportunity for physi-— 
eal and intellectual improvement 
which they had not previously en- 
joyed; but it did make labor beyond 
the statutory time, if performed with 
the consent, illegal, or require com- 
pensation to be made therefor unless 
it was provided for in the contract 
of employment’’); Burns vy. New York, 
121 App. Div. 180, 105 NYS 605; Mor- 
gan v. New York, 105-App. Div. 425, 
94. NYS 175; Peo. v. Corwin, 8 Misc. 
593, 29 NYS 1077; Robinson v. Perry, 
35 Okl. 475, 130 P 276; Vogt v. Mil- 
waukee, 99 Wis. 258, 74 NW 789. 


[c] What constitutes pay for 
overtime.—Where the head of a de- 
partment determines that certain 


copying clerks shall be paid by the 
folio instead of the salary thereto- 
fore received by them,’ and, by work- 
ing out of office hours, they earn 
more than their salaries, such addi- 
tional amount is an increase of sal- 


ary, and not for extra service. Peo. 
ae 8 Mise. 6593, 29 NYS 
53. May v. Chicago, 222 Ill. 595, 


78 NE 912; Bookman y. New York, 
1388 App. Div. 242, 117 NY¥S 197 [aff 
200 N. Y. 53, 98 NE 190]; Witmer v. 
Jamestown, 125 App. Div. 43, 109 NYS 
269 [aff 196 N. Y. 5538 mem, 90 NH 
1167 mem]; Merzbach v. New ‘York, 
19 App. Div. 186, 45 NYS 1018 [rev 
163" NY: 16,,57° NE 961; Brunsh iw. 
New York, 6 Daly (N. Y.) 156; Spen- 
cer v. New York, 42 Misc. 284, 86 NYS 
573; Moffat v. Brooklyn, 1 NYS 781; 
Wilmington y, Bryan, 141 N. C. 666, 
54 SE 543. 

{a] Notary fees.—Municipal clerks 
holding a commission and rendering 
services as notaries public are not 
entitled to demand fees from the mu- 
nicipality for voluntary notarial 
services. Merzbach v. New York, 163 
N. Y. 16, 57 NE 96; Morgan v. New 
York, 105 App. : Div, 3 425,0(94 NMS 
175; Hughes v. New York, 84 App 
Div. 347, 82 NYS 905 [aff 176_.N. Y 
585, 68 NE 1118]; Benjamin v. New 
York, 77 App. Div. 62, 78 NYS 1067; 
Spencer v. New York,,42 Misc. 284, 
86 NYS 573. 

[b] Where an appropriation is 
made a prerequisite to a right to com- 
ponsation (see supra § 165%), an em- 
ployee cannot recover compensation 
for extra services in the absence of 
an appropriation for such_ services. 
May v. Chicago, 222 Ill. 595, 78 NE 
912 [aff 124 Ill. A. 527}. 

54. O’Boyle v. Detroit, 131 Mich. 
15, 90 NW 669; McNulty v. New 


eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such extra services.®5 


[§ 1656] b. Fixation. The wages or salary for a 


particular kind of employment is 


by charter or statute,°® but more frequently the 
right to prescribe the compensation to be paid mu- 


nicipal employees is vested in the 


legislative body of the municipality,®” or, in some 
cases, In a specified officer or board,®S or in an 


officer or board subject to the 


other officer or body;®® and where the right is 
vested in a particular municipal agency, it is 


exercisable only by that agency,°° 


appointment is made by another agency.®! 


A civil service commission has 


the compensation of municipal employees ;°? and its 


York, 60 App. Div, 250, 70 NYS 133 
Laie, 168) NOY, 07s 64 NEAT 


[a]. An implied agreement is suf- 
ficient to charge the municipality 
with liability for overtime work. 


O’Boyle vy. Detroit, 131 Mich. 15, 90 
NW 669. 

55. Oak Creek v. Wiley, 64 Colo. 
30, 170 P 190; Strassner v. New York, 
6 App. Div, 370, 39 NYS 669; Porter 
v. Cincinnati Southern R. Co. Trus- 
tees, 96 Oh. St. 29, 117 NE 20. 

[a] Agreement to pay attorney 
for special services.—Where an ordi- 
nance employed an attorney at a 
small monthly salary ‘for routine 
business and counsel,’ and provided 
that for special services he should re- 
ceive compensation agreed upon by 
himself and the trustees, he may re- 
cover for services in a receivership 
Suit, although the resolution direct- 
ing him to act did not expressly state 
he was employed for that purpose. 
Oak Creek v. Bomier, 64 Colo. 31, 
TOY P 19:0: 

56. See charter and statutory pro- 
visions; and Martin v. New York, 34 
Mise. 582, 70 NYS 379 [aff 68 App. 
Div. 78, 74 NYS 92]. 

fa] The salary of a doorman of 
the park police was fixed by the char- 
ter of the city of New York (L. 
[1897] e@ 378 § 299). Martin v. New 
York, 34 Misc. 582, 70 NYS 379 [aff 
68 App. Div. 78, 74 NYS 92], 

Fixation of minimum limit 
infra § 1658. 

57. Burrell-v. Bridgeport, 96 Conn. 
555, 114 A 679; Stewart v. Goshen, 
81 Ind. A. 314, 143 NE 301; Peo. vy. 
Sutton, 3 App. Div, 440, 39 NYS 492; 
State v. Lothschuetz, 10 OhNPNS 257. 

58. Norris v: Brooklyn, 19 Hun 
(N. Y.) 296 (head of department); 
Cincinnati vy. Rogers, 98 Oh. St. 246, 
120 NE 8389 (board of rapid transit 
commissioners). 

59. Babcock v. Sweeney, 115 App. 
Div. 191, 101 NYS 90; Mathewson v. 
Tripp, 14: R. I. 587; Williamson v. 
Elizabethtown Tp., 8 Ont. L. 181, 3 
OntWR 742 [allowing app 2 OntWR 


Saal 
Effect of 


see 


[a] nonaction.—(1) 
Some statutes providing for the ap- 
proval or concurrence of the council 
are construed to require the affirma- 
tive and express sanction of the 
council. Babcock v. Sweeney, 115 
App. Div. 191, 101 NYS 90. (2) Other 
statutes, however, are not so con- 
strued and it is held that an agree- 
ment by a board with an employee as 
to compensation cannot be defeated 
by mere nonaction on the part of the 
council. Mathewson v. Tripp, 14 R. I. 
587. 

60. Conn.—Burrell y. Bridgeport, 
96 Conn. 555, 114 A 679. 

Ind.—Stewart v. Goshen, 81 Ind. A. 
314, 143 NE 301. 

Mo.—Orthwein v. St. Louis, 265 Mo. 
556, 178 SW 87. 

N. Y.—Peo. v. Sutton, 3 App. Div. 
440, 39 NYS 492; Golding v. New 
York, 140 NYS 1020. 


Oh.—State’ v. Lothschuetz, 10 Oh 
NPNS 257. 
[a] Delegation of power.—The 


eommon council cannot delegate to a 
committee the authority to fix the 
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action in classifying positions,®°* or establishing 


sometimes fixed 


couneil or other 


approval of an- 
ence to the 


even though the 


no power to fix 


salary of a superintendent of the 


water department. Stewart v. 
Goshen, 81 Ind. A, 314, 143 NE 301, 
[b] Necessity of ordinance.— 


Where the statute provides for ‘such 
compensation aS may be fixed by or- 
dinance,’’ no compensation is authori- 
tatively fixed until an ordinance is 
passed. “This is true, notwithstand- 
ing the use of the permissive word 
‘may’ in the clause last quoted, as 
statutes, permissive in form, must be 
held to be mandatory when the in- 
terest of the public is involved, as is 
the case here.’ Stewart v. Goshen, 
81 Ind--A. 314, 143 NE 301, 302. 

{c] In New York City the board 
of aldermen, on the recommendation 
of the board of estimate and appor- 
tionment, has the exclusive right to 
fix the salaries of all employees 
whose compensation is paid out of 
the city treasury, except that of 
certain employees in the department 
of education. Pitt v. New York Bd. 
of Education, 216 N. Y. 304, 110 NE 
612; Ryan v. Kaplan, 213 App. Div. 
131, 209 NYS 446 [aff 240 N. Y. 690 
mem, 148 NE 760 mem]; Steiger v. 
Collins; 21;3eApps Divan6209" INS 
759 [aff 241 N. Y. 526 mem, 150 NE 
540 mem]; Mahoney v. New York Bd. 
of Education, 179 App. Div. 782, 167 
NYS 222; Lazinsk v. New York, 163 
App. Div. 423, 148 NYS 808; Colihan 
v. Miller, 72 Mise. 140, 131 NYS 99; 
Hogan v. New York Bd. of Educa- 
tion, 65 Misc. 194, 119 NYS 734 [aff 
137 App. Div. 255, 121 NYS 924 (aff 
200 N. Y. 370, 98 NE 951)]; Golding v. 
New York, 140 NYS 1020. 

61. Burrell v. Bridgeport, 96 Conn. 
bod Lae AN CTI Orthwein sv, east. 
Louis, 265 Mo. 556, 178 SW 87; Gold- 
ing v. New York, 140 NYS 1020. 

62. Ryan v. Kaplan, 213 App. Div. 
131, 209 NYS 446 [aff 240 N. Y. 690 
mem, 148 NE 760 mem]; Powell v. 
New York, 65 App. Div. 421, 72 NYS 
990. 

63. Powell v. New York, supra. 

64. O’Malley v. New York Bd. of 


Education, 160 App. Div. 261, 145 
NYS 645. 
{a] Such action is not a veto of 


the power of the board of aldermen 
to fix salaries, but is only a regula- 
tion of the condition upon which an 
individual may receive and enjoy the 
salary fixed, namely, by complying 
with the provisions of the Civil Serv- 
ice Law. O’Malley v. New York Bd. 
of Education, 160 App. Div. 261, 145 
NYS 645. And see Carman v. New 
York, 140 NYS 1023 (discussing the 
point but dealing with a case where 
a grading according to salary had 
been abolished by the commission). 

65. D’Aloia v. State Civ. 
Commn., (N. J. Sup.) 128 A 877. 

66. Kennedy y. Gustine, (Cal.) 248 
P 910; State v.. Bowen, 111 Oh. St. 
561, 146 NE 108; Hominy v. McFar- 
land, 55 Okl. 419, 154 P 1128; Berg- 
hel te vy. Oregon’ City, 116 Or. 18, 240 


P 225. 

[a] Such a method is valid, even 
though there may be a difference of 
opinion as to the policy of computing 
or determining compensation in this 
manner, State v. Bowen, 111 Oh. St, 
561, 146 NE 108. 


Serv. 


grades in a particular position,®* according to the 
amount of compensation attaching to each position 
or grade, or in suggesting a scale of salaries,®° does 
not interfére with the power to fix compensation 
vested in another agency. 

[§ 1657] ¢. Rate or Amount—(1) In General. 
The compensation of a municipal employee is some- 
times fixed on a percentage basis®* or by refer- 
amount paid 
Where the amount of compensation is not expressly 
fixed by contract, charter, or statute, the contract 
will be held to be one for the payment of a rea- 
sonable-amount.®%® 
employed to superintend construction of a water- 


another employee.*? 


Where a committee of three is 


oh Costello v. New York, 63 N. 


Eras. 

[a] Certainty.—A fixation of the 
amount of compensation to be paid 
to a clerk of the board of aldermen, 
by a reference to the ‘amount paid 
to another clerk is sufficiently cer- 
tain and it is immaterial that the 
amount paid such other clerk in- 
cludes an increase which may not be 


authorized. Costello vy. New York, 
63 N. Y. 48. 
68. Ark.—Oglesby v. Fort Smith, 


105 Ark. 506, 152 SW 145, 
Colo.—Cutshaw v. Denver, 19 Colo, 
A. 341, 75°F 22: 
Conn.—Bridgeman y. Derby, 104 
Conn: 1, 132) A225, 45<ATR 728) 
Ill.—Bruce vy. Dickey, 116 Ill. 527, 
Lec 435; Harvey v. Wilson, 78 Ill. A, 


Kan.—HEllsworth y. 46 
Kan. 237, 26 P 674. 

Mich.—Moore v. Detroit, 164 Mich. 
543, 129 NW 715. 

Nebr.—Launt vy. Oakdale, 88 Nebr. 
320, 129 NW 258. 

N. Y.—Kip v. Buffalo, 123(N. Y. 152, 
25 NE 165; Bleecker v. New York, 7 
Daly 439; Matter of Kenmore, 59 
Mise. 388, 110 N¥S'*1008°)in ore 
Public Parks Dept., 11 NYS 179. 

Oh.—Cincinnati v. Green, 2 Cine. 
Super. 278. : 

Okl.—Holdenville 40 
Okl. 38, 135 P 405; 

Tex.—Waterbury v. Laredo, 68 Tex. 
565, 5 SW 81. 

[a] Effect of prior unauthorized 
contract.—Where the president of a 
village made a contract for the serv- 
ices of attorneys, the agreement coy- 
ering also a retainer, which contract 
was beyond his power, ‘and’ the village 
by ,resolution of the council subse- 
uently appointed the attorneys to the 
position of attorneys for the village, 
but provided for no specified com- 
pensation, the attorneys were entitled 
only to reasonable compensation for 
services actually rendered, and hence, 
in,an action by the attorneys- for 
compensation, the jury should have 
been charged that no retainer could 
be recovered. Moore y. Detroit, 164 
Mich. 5438, 129 NW 715. ; 

[b] What is reasonable compensa- 
tion must be determined from the 
facts of the particular case. In re 
Public Parks Dept: 11 NYS 176. 

[c] The amount previously paid 
to the incumbent of the position (1) 
is relevant on the question of what 
constitutes ‘a reasonable. compensa- 
tion. Walsh v. Albany, 32. App. Div. 
128, 52 NYS 936. (2) However, the 
fact that a civil, engineer, employed 
by a city -for several years, has 
charged five dollars per day for his 
services on common surveying, does 
not establish an implied contract for 
compensation at. the same rate for 
preparing drawings and specifications 
for a cedar block pavement, a work 
requiring a higher degree of care and 
skill than the work formerly per- 
formed by him. Brauns y. Green Bay, 
78 Wis. 81, 46 NW 889. ; 

[d] The amount payable to an in- 
cumbent of an office is not controlling 
as to the amount which must be paid 
the incumbent of a position whose 


Rossiter, 


v. Lawson, 
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works, there is no implied agreement that the mem- 
bers are to be paid jointly,®® but the presumption 
is that they are to be paid severally,’° and one 
who does the greatest part of the work is entitled 
to the greatest part of the compensation."! 

{§ 1658] (2) Minimum-Limit. Some statutes pre- 
seribe a definite rate or amount of compensation 
as the minimum rate or amount which may be paid 
to employees performing work for a municipality.” 
Also some statutes, which are constitutional,’* pro- 
vide that laborers, workmen, and mechanics per- 
forming work for a municipality,’* either as em- 
ployees of the municipality’® or as employees of 
an independent contractor,’® shall not be paid less 
than the current or prevailing rate of wages paid 
for the same kind of work in the same locality; 
but such a statute does not apply to a person hold- 
ing under a yearly employment at a fixed salary 
and furnished with board and lodging, without 
charge, by the municipality,’” a person employed 
to respond to ealls for service, rather than to 
work during regular hours,’® or to an employee of 
a contractor doing work outside the state.” 

Fixation of minimum limit by ordinance. Where 
the common council has the power to fix the amount 
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of compensation for a particular kind of employ- 
ment,®° it also has the power to fix a minimum 
amount to be paid for such employment,** and a 
contractor employing persons within the protection 
of such an ordinance is bound by its provisions.®? 

[§ 1659] d. Increase or Reduction. The power 
of municipal authorities to fix the amount of 
compensation to be paid to a municipal employee** 
generally includes the right to increase** or reduce®® 
such amount; but. this right may be exercised 
only by the agency which was empowered to fix 
the compensation in the first instance,®* and. only 
before the rendition of the services in question;%* 
and where the power to fix salaries and wages 
granted by statute is not a continuing one, it is 
exhausted by a single exercise thereof.*® 

Increase or reduction beyond grade fixed by civil 
service rules. An increase of salary which is such 
as to constitute a promotion under the civil serv- 
ice laws®® is not effective unless the requirements 
applicable in the case of an appointment by way 
of promotion®® are complied with;*+ but the rule is 
not applicable where an employment in a lower 
grade was only temporary.°? On an analogous 
theory, a reduction in compensation which is such 


duties are similar to those of the 
office. Cutshaw vy. Denver, 19 Colo. 
AS 4a 75 ePr2e, 

69. Ellsworth v. Rossiter, 46 Kan. 
237, 26 P 674. ‘ 

Ellsworth v. Rossiter, supra. 

71. FEllsworth v. Rossiter, supra. 

72. Bell v. Sullivan, 158 Ind. 199, 
63 NE 209; Peo. v. Coggey, 132 App. 
Div. 268, 117 NYS 65. 

{a] MIlustrations.—(1) Acts (1899) 
p 515 fix a minimum rate of fifteen 
eents an hour for unskilled labor 
employed upon the public work of a 
municipality. Bell v. Sullivan, 158 
Ind. 199, 63 NE 209. (2) L. (1903) ¢ 
511 fixes nine hundred dollars as the 
minimum amount which can be paid 


matrons of a municipal prison. Peo. 
_v. Coggey, 132 App. Div. 268, 117 
NYS 65. 

73. Ryan v. New York, 177 N. Y. 


271, 69 NE 599; McCann v. New York 
52 App. Div. 358, 65 NYS 308 [aff 
166 N. Y. 587 mem, 59 NE 1125 mem]; 
Peo. v. Waring, 52 App. Div. 36, 64 
NYS 865; Norris v. Lawton, 47 Okl. 
213, 148 P 123. 

74. McNulty v. New York, 238 N. 
Y. 29, 143 NE 781; Ryan v. New York, 
177 N. Y. 271, 69 NE 599; McAvoy v. 
New York, 52 App. Div. 485, 65 NYS 
274 [aff 166 N. Y. 588 mem, 59 NE 
1125 mem]; McCann v. New York, 52 
App. Div. 358, 65 NYS 308 [aff 166 
N. Y. 587 mem, 59 NE 1125 mem]; 
Peo. v. Waring, 52 App. Div. 36, 64 
NYS 865; McCunney v. New York, 40 
App. Div. 482, 68 NYS 138; Walsh v. 
Albany, 32 App. Div. 128, 52 NYS 
936; McMahon v. New York, 22 App. 
Div.113; 47 NYS. 1018; wen v. 
Thompson-Starrett Co., 71 Misc. 171, 
128 NYS 595; Bock v. New York, 31 
Mise. 55, 638 NYS. 825, 64 NYS 777; 
Norris v. Lawton, 47 Okl. 213, 148 P 123. 

[a] Effect of repeal.—(1) The 
right of an employee to receive the 
prevailing rate of wages under the 
statute is not a vested right, but 
ceases upon repeal of the statute. 
Bock v. New York, 81 Misc. 55, 64 
NYS 777. (2) However, the employee 
has a right to the wages payable to 
the date of the repeal, which may be 
recovered by an action brought after 
the repeal. McCann v. New York, 52 
App.’ Div: 358, 65:NYS 308 [aff 166 
N. Y. 587 mem, 59 NE 1125 mem]. 

75. McNulty v. New York, 238 N. 
Y. 29, 143 NE 781; McAvoy v. New 
York, 52 App. Div. 485, 65 NYS 274 
[aff 166 N, Y. 588. 59 NE 1125 mem]; 
Peo. v.. Waring, 52 App. Div. 36, 64 
NYS ‘865, 


76. McCann v. New York, 52 App. 


87. Porter v. Cincinnati Southern 


Div. 358, 65 NYS 308 [aff 166 N. Y.|R. Co., 96 Oh. St. 29,117 NE 20. 


587 mem, 59 NE 1125 mem]; Bock vy. 
New York, 31 Misc. 55, 63 NYS 825, 
64 NYS 777. i 

77. Bock v. New York, supra. 

78. McNulty v. New York, 238 N. 
Y. 29, 148 NE 781 (wireman in fire 
alarm bureau). 

79. Ewen v. Thompson-Starrett 
Co., 71 Mise. 171, 128 NYS 595. 


80. See supra § 1656. 

81. Kelly v. Winnipeg, 12 Man. 87. 
82. Kelly v. Winnipeg, supra. 

83. See supra § 1656. 

84 Peo. v. Connolly, 217 N. Y. 570, 


112 NE 579; Devoy v. New York, 39 
Barb. 169 [aff 36 N. Y. 449]; Peo. v. 
Corwin, 8 Misc. 593, 29 NYS 1077; 
Golding v. New York, 140 NYS 1020. 

[a] A change in the appointing 
power does not affect the right of an 
employee to an increase directed prior 
to such change. Devoy v. New York, 
39 Barb. 169 [aff 36 N. Y. 446]. 

85. Carling v. Jersey City, 71 N. 
J. L. 154, 58 A 395; Walters v. New 
York, 190 N. Y. 375, 883 NE 48; Morris 
v. New York, 99 N. Y. 645, 1 NE 671; 
Riley v. New York, 96 N. Y. 331 [aff 
49 N. Y. Super. 537]; Lazinsk v. New 
York, 168 App. Div. 428, 148 NYS 808; 
Sauerbrunn y. New York Bd. of Edu- 
cation, 150 App. Div. 407, 185 NYS. 85 
{questions cert 151 App. Div. 936 
mem, 1385 NYS 1140 mem (aff 208 
N. Y. 550 mem, 101 NE 1120 mem)]; 
Peo. v. Coler, 38 App. Div. 615, 56 
NYS 9438; Peo, v. Sutton, 3 App. Div. 
440, 39 NYS 492; Gillespie v. New 
York, 6 Daly (N. Y.) 286; Hartmann 
v. New York, 44 Misc. 272, 89 NYS 
912; Bannister v. New York, 40 Misc. 


408, 82 NYS 244 [aff 96 App. Div. 
625, 88 NYS 1091]; Driscoll v. New 
York, 38 Misc. 453, 77 NYS 997 [aff 


78 App. Div. 52, 79 NYS 479]; Black 
v. Board of Education, 92 NYS 118; 
Wagoner v. Philadelphia, 215 Pa. 379, 
64 A 557. 

[a] It is not necessary that the 
reduction be authorized by a formal 
resolution of the board empowered to 
make such _ reduction. Lazinsk v. 
Net York, 163 App. Div. 423, 148 NYS 

86. Hogan v. New York Bd. of Hd- 
ucation, 200 N. Y. 370, 93 NE 9651; 
Pitt v. New York Bd. of Education, 
216 N. Y. 304, 110 NE 612; Hanauer 
v. Utica, 75 Hun 524, 27 NYS- 663’ 
Sullivan v. New York, 48 HowPr 
(N29 N7) 28185 

Agency empowered to fix compensa- 
tion see supra § 1656. 


[a] Reason for rule.—‘“‘We think 
that sound public policy forbids that 
public officials should be permitted 
to definitely fix a certain sum to be 
paid for services to be rendered to 
the public, and at the same time re- 
serve to themselves the arbitrary 
power to add to the sum named in 
the contract after the services are 
rendered. We think there is much 
in the contention of counsel for the 
plaintiff in error that this would open 
the door to favoritism and fraud.” 
Porter v. Cincinnati Southern R. Co., 
96 Oh. St. 29, 33, 117 NE 20. 

[b] For example, it is not compe- 
tent for the board of trustees to add 
to the amount of compensation fixed 
in a contract for the employment of 
an agent to secure terminal facilities 
for the municipal railway, after the 
completion of the work by the agent, 
on the ground that the amount as 
fixed by the contract was inadequate. 
Porter v. Cincinnati Southern R. Co., 
96 Oh, St. 29, 117 NE 20. 

88. De Angelis v. New Rochelle, 
133 App. Div. 213, 117 NYS 226. 

“89. See infra § 1666. : 

90. See supra § 1637, 

91. Peo. v. Connolly, 217) Ni xy, 
570, 112 NE 579 [rearg and motion to 
amend remittitur den 218 N. Y. 710 
mem, 113 NE 1065 mem]; Ryan v: 
Kaplan, 213 App. Div. 131, 138, 209 
NYS 446 [aff 240 N. Y, 690 mem, 148 
NE 760 mem]; O’Malley v. New York 
Ba..of Education, 160 App. Div. 261, 
145 NYS 645; Peo. v. Creelman, 148 
App. Div. 121, 132 NYS 176 [rev 73 
Mise. 377, 130 NYS 1052]; Matter of 
Dryer, 52 Misc. 612, 102 NYS 922. 

“There is no doubt that an increase 
in salary beyond the maximum of the 
grade of the position is a promotion 
and a competitive promotion examina- 
tion is necessary wherever practica- 
ble.” Ryan v. Kaplan, supra. 

[a] Although not accompanied by 
a change in the character of the 
work, an increase of salary of a clerk 
in the bureau of assessments and 
arrears which brings him within a 
higher grade in the competitive serv- 
ice, constitutes a promotion, and the 
clerk is not entitled to the increase 
where he has not taken the comnpeti- 
tive examination for the higher 
grade. Matter of Dryer, 52 Misc. 
612, 102 NYS 922. 

92. Peo. v. Knox, 58 App. Div. 541, 
69 NYS 602 [aff 167 N. Y. 620 mem, 
60 NE 1118’ mem]. 


For later cases, developments. and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1659-1661] 


as to constitute a removal under 


laws®® fs not effective, unless the procedure re- 
quired by the civil service laws as a condition prece-. 
dent to a valid removal®* is taken; but the con- 
trary has been held in the case of a general re- 


duction of salaries made in good 


out intent to discriminate against any single em- 


ployee.®® 


The fact that the employee is a war veteran does 
not affect the right of the appointing power to 
reduce his compensation within the limits of his 
grade,” as long as such reduction is not made with 
the intention of bringing about a removal of the 


employee.®8 


[§ 1660] e. Waiver or Release of Right to Full 
Amount. The acceptance by an employee of a less 
amount of compensation than that to which he is 
entitled, shown by his receipting for the less 


amount, will generally constitute 


right to demand the larger amount;°? but this will 


93. See infra § 1671. 

94. See infra §§ 1676, 1677, 

95. State v. New Orleans, 161 La. 
361, 108 S 770; Shepard v. Oakley, 


181 N. Y. 339, 74 NE 227; Walters v. 


New York, 119 App. Div. 464, 105 
ig 950 [Laff 190 N. Y. 375, 838 NH 
96. Brigham v. New York, 191 


App. Div. 866, 182 NYS 145. 

_{a] Reason for rule.—‘'The pro- 
vision that a civil service employee 
shall not be removed or reduced to a 
lower grade withott charges and 
upon a hearing was intended to pro- 
tect individual employees from arbi- 
trary and unjust action on the part 
of their superiors. It was not in- 
tended thereby to limit the power of 
the proper officials of the city so that 
having fixed the salary of a position 
at a certain figure, which, under the 
classification of the civil service com- 
mission was placed in a certain grade, 
they could not reduce it to an amount 
which would carry that position into 
a lower grade, providing the reduc- 
tion. was not unjust, made in good 
faith and not for the purpose of dis- 
criminating against any single em- 
ployee.” Brigham v. New York, 191 
App. Div. 866, 868, 182 NYS 145. 


97. See cases infra note 98. 
98. Babcock v. Des Moines, 180 
Iowa 1120, 1122, 162 NW 763; Peo. 


v. Sutton, 3 App. Div. 440, 39 NYS 
492; Black v. Board-of Education, 92 
NYS 118. 

“The salary of an employee, even 
one entitled to the benefits of said 
statute, may be reduced without 
violating that statute, and it is only 
a reduction which is intended to bring 
about a resignation or discharge that 
the statute condemns.” Babcock v. 
Des Moines, supra. 


99. See cases infra this note. 
[a] hus, in particular cases, it 
has been held that there was a 


waiver of the right to: (1) The full 
amount originally fixed by contract. 


Collins v. New York, 151 App. Div. 


618, 136 NYS 648; Kirk v. New York, 


136 NYS 1061. (2) An increased 
amount. Farrell v. Buffalo, 118 App. 
Div. 597, 1083 NYS 340. (3) The 


minimum amount fixed by _ statute. 
Bell v. Sullivan, 158 Ind. 199, 63 NE 
209; Grady v. New York, 182 N. Y. 
18, 74 NE 488; Ryan v. New York, 
17% No ¥.. 271, 69) NB) 599; Byrnes vy. 
New York, 150 App. Div. 338, 134 


NYS 759; Walsh v. New York, 144 
NYS 8. (4) Protest against a re- 
duction. Brigham v. New York, 191 


App. Div. 866, 182 NYS 145; Lazinsk 
v. New York, 163 App. Div. 423, 148 
NYS 808; Grieb v. Syracuse, 94 App. 
Div. 133, 87 NYS 1083; Downs v. 
New York, 75 App. Div. 423, 78 NYS 
442 [aff 173 N. Y. 651° mem, 66 NE 
1107 mem]; Petersen v. New_York, 
126 Misc. 326, 218 NYS 322; Twom- 
bley v. New York, 70 Misc. 545, 127 
NYS 388; Bannister v. New York, 40 
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faith and with- 


because of old 


terms.® 
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not be the case where the employee was ignorant 
of his right to the larger amount,! or of the im- 
port of the receipt;? and an illegal. increase of 


furnish a consideration for a re- 


lease of compensation lawfully due.* 
[§ 1661] f. Pensions and Benefits. 

statutory provisions granting pensions to employees 

of a municipal corporation upon their retirement 


Charter or 


age or disability are valid* and 


enforceable in favor of persons coming within their 
A statutory condition that the employee 
shall have been in the continuous employment of 
the municipality for a specified period may be 


complied with, notwithstanding short periods of 


a waiver of the 
construction of 


1 Misc. 408, 82 NYS 244 [aff 88 NYS 
1091 mem]; Wagoner v. Philadelphia, 
215 Pa, 379, 64 A 557. 

1. Golding vy. New York, 140 NYS 


1020, 

[a]. Thus, the fact that a drafts- 
man in the department of -bridges 
receipted for his regular pay fixed 
by the, board of estimate and appor- 
tionment, without knowledge of the 
legality of an increase granted by 
the board of aldermen, does not estop 
him to demand the increase, where 
such inerease was in fact legal. 
Golding v. New York, 140 NYS 1020. 

2. McMahon v. New York, 22 App. 
Div. 1138, 47 NYS 1018. 

{a] For example, where an em- 
ployee of a city, entitled by statute 
to “prevailing wages,’ is employed 
for a smaller sum, the fact that fora 
time he signs weekly receipts for the 
agreed amounts, in ignorance of the 
fact that they purport to be receipts 
in full, and with no intention of 
waiving his statutory right, does not 
debar him from subsequently enforc- 
ing his claim. McMahon v. New 
York, 22 App. Div. 113, 47 NYS 1018. 

8. Pitt v. New York Bd. of Edu- 
cation, 216 N. Y. 304, 110 NE 612. 

4. Hughes v. Traeger, 264 Ill. 612, 
106 NE 431; Bowler v. Nagel, 228 
Mich. 434, 200 NW 258, 37 ALR 1154. 

5. Douglas v. Sacramento Pension 
Bd., (Cal. A.) 242 P 756; Lawless v. 
Waltham, (Mass.) 154 NE 923. 

[a] A janitor of a municipal 
school, who is a working janitor, 
performing with his own hands and 
without assistance the work incident 
to his position, as distinguished from 
a superintending janitor, chiefly over- 
seeing others in the performance of 
their labor, and not working with his 
own hands, would plainly come with- 
jin a statute authorizing the retire- 
ment on half pay of ‘‘any laborer in 
the employ of the city” if that stat- 
ute stood alone; but he is not entitled 
to the benefit of the statute where 
there iS another statute, authorizing 
the retirement of janitors employed 
in public schools of cities and towns. 
Tillson v. Springfield, (Mass.) 154 
NE 561, 562 (‘‘these two statutes now 
embodied in the general laws must 
be construed and interpreted so as 
to constitute, so far as reasonably 
practicable, a consistent and harmo- 
nious body of law, its several provi- 
sions not conflicting with nor over- 
lapping each other. ... The effect of 
these two statutes, according to their 
right meaning, is that the general 
court has made different classifica- 
tions; one, janitors employed in pub- 
lic schools, and the other, laborers. 
These classes are independent and 
exclusive, each of the other. The 
plaintiff's intestate ~was_ rightly 
classified. as a janitor of a school 
building. He could not at the same 
time and under the same chapter of 
the statutes be a laborer’’). 


absence during the time of service,‘ or notwith- 
standing the continuous period of employment did 
not extend to the date of retirement.’ 
of the commencement of the pension,’ as well as 
the amount thereof,®? is determined by a proper 


The time 


the applicable charter or statu- 


6 Douglas v. Sacramento Pension 
Bd., (Cal. A.) 242 P 756. ; 

7. Doud vy. Rochester, 116 Misc, 
703, 190 NYS 559. 

[a] Resignation and reappoint- 
ment.—The fact that the continuous 
period did not extend to the date of 
the retirement, but was followed. by. 
a resignation and a later reappoint- 
ment, is immaterial where the two re= 
quirements of the statute have been 
met, namely, that the period of em- 
ployment was continuous for. the 
required length of time, and that 
the-employee was in the service of 
the municipality at the date of his 
application for retirement. Doud_ v. 
Rochester, 116 Mise. 703, 190 NYS 


559. 

8. Lawless v. Waltham, (Mass.) 
154 NE 923, 

[a] Bate fixed in retirement - 


order.— Where the approval of the 
mayor is necessary to an official re- 
tirement of the employee, the pen- 
sion commences on the date fixed in 
the order of the mayor approving the 
application for retirement, and not 
on the date when the employee be- 
came incapacitated to pertorm his 
work, Lawless v. Waltham, (Mass.) 
154 NE 923 (‘the only condition 
under which the pension could be 
paid under this act is that the appli- . 
cant shall be retired with the ap- 
proval of the mayor, and the statute 
must be construed to mean that he 
shall receive the compensation there- 
in provided for the part of his life 
remaining after the date fixed in the 
retirement order’’), 

9. Douglas v. Sacramento Pension 
Bd., (Cal. A.) 242 P 756. 

[a] Proportion of salary of last 
year of service.—Where the charter 
makes the amount of the pension a 
stated proportion of the salary which 
was paid to the employee during the 
year prior to his retirement, the pro- 
portion must be based on the full 
amount of the salary to which he 
would have been entitled had he 
worked continuously during the year, 
and not, in a case where he was ab- 
sent part of the year on account of 
sickness, upon the aggregate amount 
actually paid him for services act- 
ually performed. Douglas v. Sacra- 
mento Pension Bd., (Cal. A.) 242 P 
756, 758 (“The language of section 
171 of the charter, viz. ‘one-half of 
the salary paid him one year prior to 
his retirement,’ is, it is true, not as 
clear as it could have been made by 
the exercise of a little care... .- But 
we are of the opinion that, by the 
use of said language, it was the in- 
tention to say that every such em- 
ployee, upon his retirement at the end 
of the twentieth year of continuous 
employment in the service of the 
eity, should receive a pension in an 
amount equal to one-half of what his 
compensation would total in the last 
of the twentieth year of such ém- 
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tory provision. 


dent.13 


ployment, counting every working 
day in the year, and this whether he 
has or has not actually performed the 
Service required in his employment 
every working day of such year.... 
To give said language any other in- 
terpretation, or, it is perhaps better 
to say, to ascribe to it the meaning 
claimed for it by the respondents, 
would be to violate the spirit and 
frustrate, to the extent to which the 
section might thus be applied, the 
very design or the central purpose of 
the usual retirement pension schemes 
for civil public officers or employees, 
as above explained, since the effect 
of such an interpretation, if sanc- 
tioned, would, in many instances, in- 
evitably lead to very unjust conse- 
quences. So far as anything to the 
contrary is disclosed by the record 
before us, the petitioner, as may, in- 
deed, be the case as to any employee 
of the city, in every year of the 19 
consecutive years immediately pre- 
ceding the twentieth year of his em- 
ployment. in the service of the city 
put in every working day in the per- 
formance of the duties of his assign- 
ment, and yet, if the theory of 
respondents as to the meaning of sec- 
tion 171 of the charter is to. be 
accepted, the result would be that, 
notwithstanding those 19 years of 
full and faithful service, the peti- 
tioner, having, during the twentieth 
year of such service, and while en- 
gaged in performing the duties there~ 
of, suffered a disability which neces- 
sarily forced him to be absent from 
his employment for several weeks or 
several months, would be entitled, as 
for his retirement pension, to no 
greater an allowance than what one- 
half of the aggregate sum which had 
actually been paid him for services 
actually performed during said year 
would amount to’’). 

10. Engstrom v. Seattle, 92 Wash. 
568, 159 P 816. 

11. WHngstrom v. Seattle, supra. 

12. Halton v. Cullen, 215 App. Div. 
557, 214 NYS 236. 

{a] The beneficiary need not have 
an insurable interest in the life of 
the employee under some amended 
charter provisions. Halton v. Cullen, 
215 App. Div. 557, 214 NYS 236. 

13. Validity and performance of 
contract of employment see supra § 
1652. 


14. See infra XIX in 44 C, J. 
15. See cases infra this note. 
[a] This is true as to statutory 


requirements of: (1) Authorization of 
payment by the city auditor. Powell 
vi Portland, 114 Or. 328,. 235. Pi 274. 
(2) Authorization of payment by the 
council. In re Gaffney, 3 NYS 664. 


The payment prescribed by a char- 
ter provision that a municipal employee disabled 
in the discharge of his duties shall receive full or 
part pay during the disability and within a limited 
period of time is in the nature of a pension for 
services previously rendered,!® and the city is not 
relieved from liability therefor by the fact that 
the employee has recovered damages from a third 
person responsible for the injury which caused his 
disability. Under some charter provisions a death 
benefit is payable to. such person as has been nomi- 
nated by written designation of the employee.” 
' [$1662] g. Payment—(1) Conditions 
Any statutory requirement as to the pro- 
cedure that must be followed by the municipal au- 
thorities as a condition to a disbursement of the 
municipal funds’ must be complied with before 
an employee can receive the wages or salary to 
which he is entitled,!® but if the employee is en- 
titled to compensation he may by mandamus com- 
pel the municipal authorities to take the proper 
proceedings.’ . A statute requiring the enactment 
of an ordinance authorizing an appropriation does 
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service statutes 
or salary of an 


thereunder.1® 
Prece- 


(3) A certificate by the clerk that the 
necessary money is in the municipal 
treasury. Drott v. Riverside, 4 Oh. 
Cir. Ct. 312, 2 Oh. Cir’ Dec. 565; Gona 


v. Madisonville, 2 Oh. Cir. Ct. 449, 
1 Oh. Cir. Dec. 581. (4) The signing 
of a warrant by the mayor. Rice v. 


Gwinn, 5 Ida. 394, 49 P 412; In re 
Gaffney, supra. 

16. Rice v. Gwinn, 5 Ida. 394, 49 
P 412; Peo. v. Prendergast, 219 N. Y. 
377, 114 NE 860. 

17. State v. Cleveland, 10 Oh. Dec. 
(Reprint) 571, 573, 22 CincLBul 113. 

“We are 
under these provisions of the statute, 
no ordinance is essential to authorize 
the auditor to draw his warrant for 
the payment of these claims. True, 
it is provided in this section that no 
appropriation of money for any pur- 
pose can be made, except by ordi- 
nance. This can hardly be said to be 
an original appropriation of money. 
It is the payment of a claim which 
the board has power to create. Pre- 
sumably the council has set apart by 
ordinance, a fund applicable to the 
payment of the ordinary obligations 
arising in the carrying on of the 
workhouse.” State v. Cleveland, 
supra. 

18. 
Av 53s 

N. J.—Feeney v. Burke, 89 N. J. L. 
359, 98 A 192; Brokaw v. Burk, 89 N. 
SPURS 25S 9S reAr AL: 

N. Y¥.—Ryan v. Kaplan, 213 App. 
Div. 131, 209 NYS 446 [aff 240 N. Y. 
690 mem, 148 NE 760 mem]; Allen vy. 
New York, 160 App. Div. 534, 536, 145 
NYS 1022 [app dism 213 N. Y. 698 
mem, 107 NE 1078 mem]; Doyle v. 
Knox, 67 App. Div. 231, 73 NYS 650; 
Peo. v. Knox, 58 App. Div. 541, 69 
NYS 602 [aff 167 N. Y. 620 mem, 60 
NE 1118 mem]; Gregory v. New 
York, 33 Hun 451; O’Connor v. New 
York, 11 Hun 176; Lynch v. New 
York, 90. Misc. 309,°°153 -NYS. 186; 
Peo. v. McWilliams, 56 Misc. 296, 106 
NYS 459; Peters v. Adam, 56 Misc. 29, 
106 NYS 158 [aff 122 App. Div.. 898 
mem, 107 NYS 1142 mem (aff 190 N. 
Y. 567 mem, 84 NE 1118 mem)]. 

Oh.—State v. Witt, 3 Oh. A. 414, 20 
OhwGin Ct. AN. iS.~b29a be OhnwCin were 
589; Keefer v. State, 3 Oh. A. 413, 20 
Ob, ACirs «Cts Ny  Sieiti4y 8 7eeO hy uCineg 
Chit. 

Or.—MacDonald v, Lane, 49 Or. 530, 
900 len: 

19. Fair v. Chicago, 202 Ill. A. 53; 
Allen v. New York, 160 App. Div. 
534, 586, 145 NYS 1022 [app dism 213 
N. Y. 698 mem, 107 NE 1073 mem]. 

“The city by its disbursing officer 
can make no legal payment to the 
plaintiff without the certificate of the 


Ill.— Fair v. Chicago, 202 Ill. 


inclined to think that. 


wa 


'§§ 1661-1663 


not require such an authorization as a prereq- 

uisite to the payment of salaries for which an ap- 

propriation has been duly made.” 
Certificate of civil service commission. 


The civil 
generally provide that the, wages 
employee in the classified munici- 


pal service shall not be paid unless the civil serv- 
ice commission has certified, on a pay roll con- 
taining the name of the employee, or otherwise, that 
he has been appointed, employed, or promoted in 
pursuance of law and rules and regulations made 
Where such certification is not made, 
the remedy of an employee is not an action against 
the city to recover compensation,’® but mandamus 
to compel the civil service commission to make the 
certification,2° and in such action of mandamus it 
is a good defense that the appointment or pro- 
motion of plaintiff was invalid.”+ 

[§ 1663] (2) Time. 
plicable statutory provision, the time for making 
payment of the compensation due a municipal em- 
ployee depends upon the contract of employment.?* 
A statute requiring the wages of municipal em- 


In the absence of an ap- 


civil service commission; hence, with- 
out such certificate, it cannot be said 
to be in default, in order to support 
the maintenance of an action on the 
plaintiff's claim.’”’ Allen vy. New York, | 
supra. 

20. Brokaw v. Burk, 89 N. J. L. 
132, 98 A 11; Doyle v. Knox, 67 App. 
Div. 231,.73 NYS 650; Peo. v. Knox, 
58 App. Div. 541, 69 NYS 602 [aff 167 
N. Y. 626 mem, 60 NE 1118 mem]; 
Gregory v. New York, 33 Hun (N. Y.) 
451; Lynch v. New York, 90 Misc. 
309, 153 NYS 186; Peo. v. McWilliams, 
56 Misc. 296, 106 NYS 459; Peters v. 
Adam, 56 Misc. 29, 106 NYS 158 [aff 
122 App. Div. 898 mem, 107 WS 
1142 mem (aff 190 N. Y. 567 mem, 84 
NE 1118 mem)]; State v. Witt, 3 
Oh, Ay 414,..20/0h- (Cir: (Ct IN. 8S2b295 
35 Oh. Cir. Ct. 589; Keefer v. State, 
SROR EAS MALS 20 OheiCigsCt. ANeme 
4T43% Oh. CirrtCke THs 

[a] A temporary appointee is en- 
titled to have his pay roll certified, 
where the appointment was _ valid, 
although the usual formalities at- 
tending an appointment were omitted 
because of the existence of an emer- 
gency. Keefer v. State, 3 Oh. A. 
413,-20°Oh. Cir. Ct. N. S. 474, 37 Oh: 
CiInvi@tanids 

[b] The fact that the employee is 
incompetent or otherwise unsatisfac- 
tory does not justify the civil serv- 
ice commission in refusing to certify 
his pay roll, as long as his appoint- 
ment was valid. Doyle v. Knox, 67 
App. Div. 231, 233, 73 NYS 650 (‘All 
the civil service commissioners have 
to ascertain before certifying the 
payroll is whether or not the persons 
named therein have been appointed or 
employed or promoted in pursuance 
of law. If they have been, the stat- 
ute enjoins upon them the duty of 
certifying that fact to the disbursing 
officer, no matter how the appointee. 
may have performed the duties of his 
position. They are not called upon 
to consider or determine that fact’); 
Peo. v. McWilliams, 56 Misc. 296, 
106 NYS 459, 460. 

21.. Feeney v. Burke, 89 N.:- J. L. 
359, 98 A 192; Ryan v. Kaplan, 213 
App. Div. 131, 134, 209 NYS 446 [aff 
240 N. Y. 690 mem, 148 NE 760 mem]; 
Serie aah v. Lane, 49 Or. 530, 90 P 
“The municipal civil service com- 
mission cannot be compelled to affix 
its certificate to payrolls containing 
the names of the petitioners if they 
have not been promoted in accordance 
with the provisions of the Civil Serv- 
ice Law and rules of said commis- 


sion.” Ryan v. Kaplan, supra. 
22. Peo. v. Buffalo, 57 Hun 577, 11 
NYS 314. 


a i ee 
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§§ 1663-1665] 


ployees to be paid weekly is intended for the pro- 
tection of laborers and “workmen,”* and does not 
apply to the compensation of a person who is an 
officer rather than an employee,** or who, although 
an employee, is paid an annual salary rather than 
wages.”> More specifically such a statute does 
not apply to the compensation of a person who 
is secretary and treasurer of the park commission- 
ers,°"* property clerk and assistant paymaster in 
the department of parks,?? a license clerk in the 
mayor’s department,?* a publie school teacher,?? a 
fireman,®° or a patrolman.*! 

[§ 1664] h. Actions. An action by an agent or 
employee of a municipal corporation to recover 
wages or salary due him may be brought only after 
performance of conditions precedent.?2 An adverse 
claimant of the position in question may®*® and 
should** be made a party, in order that the judg- 
ment rendered may bind him*® and protect the 
city from his claim.2* It is ineumbent upon plain- 
tiff to allege*? and prove*®® a cause of action. A 
relevant Svdenanee should, be admitted in evidence;°? 
but in an action upon an express agreement pro- 
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/ made by the civil service statutes, 
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viding for compensation on a percentage basis, 
evidence of the reasonable value of plaintiff’s serv- 
ices is inadmissible.4? The question whether plain- 
tiff performed his duties in substantial compliance 
with the terms of his contract is properly sub- 
mitted to the jury. In an action based upon a 
wrongful discharge, the municipality may set off 
the amounts earned by plaintiff during the time 
he was unlawfully prevented from performing his 
contract.*”2 A recovery by an assignee of the sal- 
ary of an employee is a bar to his right to re- 
cover an increased amount to which the employee 
may have been entitled for the period covered by 
the assignment.** 

[§ 1665] 7. Transfer. “Provision is generally 
or by rules 
adopted under the authority granted thereby, for 
the procedure which must be taken upon the trans- 
fer of an employee from one position or place of 
employment to another,** and a failure ‘to comply 
with such provisions will render the transfer in- 
valid.2® .On the other hand, the failure of a mu- 
nicipal officer to recognize a transfer duly au- 


23. Peo. v. Buffalo, supra. 

24. Peo. v. Myers, 11 NYS 217, 25 
AbbNCas 368. 
. Myers, supra 
4 Buffalo, 57 Hun 577, 11 


v. Myers, 11 NYS 217, 25 
: Buffalo, 57 Hun 577, 11 


. Buffalo, supra. 
. Buffalo, supra. 
Peo. v. Buffalo, supra: 

32. See cases infra this note. 

[a] Thus (1) where the employee 
claims that he was unlawfully dis- 
charged, he must first bring an action 
of mandamus for reinstatement be- 
fore he can sue for the wages or 
salary due him. Twombley v. New 
York, 70 Mise. 515, 127 NYS 388; 
Rush v. Philadelphia, 62 Pa. Super. 
80. (2) Also where he has been sus- 
pended pending a hearing on charges 
of misconduct, his action is prema- 
ture if it is brought before the estab- 
lishment of the fact that the charges 
were talse. State v. New Orleans, 159 
La. 69, 105 S 228. 

Mandamus to compel certification 
of pay roll by civil service commis- 
sion see supra § 1662 


33. Fagan v. New York, Sa. New Yee 
348. ; 

34. Kennedy v. New York, 79 N. Y. 
361. 

35. Kennedy vy. New York, supra. 

36. Kennedy v. New York, supra. 

37. See cases infra this note. 

[a] Necessity and sufficiency of 


particular allegations.—(1) A com- 
plaint alleging a discharge from a 
position protected by the civil service 
statutes, which does not state any 
facts showing that the discharge was 
unlawful, does not state a cause of 
action, and is open to general de- 
murrer. Powell v. Portland, 114 Or. 
328, 235 P 274. (2) An allegation that 
the mayor and council after having 
been apprised of the necessity of 
furnishing medical treatment to cer- 
tain persons, employed plaintiff to 
treat the cases, is a conclusion of law, 
and insufficient in the absence of a 
statement that the mayor and council 
acted in their official capacity in con- 
ferring the appointment. Sugar 
Valley v. Mills, 146 Ga. 210, 91 SE eT. 
(3) However, an averment that the 
town, by its ‘trustees, engaged plain- 
tiff to negotiate and sell the town 
bonds is a sufficient averment of the 
authorization of the employment, 
without a further allegation that the 
trustees acted while sitting in the 
discharge of official duties. Reed v. 
Orleans, 1 Ind. A. 25,-27 NE 109, 110 
Ge en employment could not have 
been legally made except by the 
trusteés in session, the averment of 


employment on the part of the town 
by its trustees is equivalent to the 
allegation that the town by its trus- 
tees in session employed the’ appel- 
lant to sell the bonds’). (4) An 
allegation, that plaintiff received a 
specified amount of compensation in 
a previous year, does not show that 
he was entitled to such amount for 
the ensuing year for which eee 


is sought. Hawes v. New York Bd, of 
Education, 160 App. Div. 516, 145 
NYS 575. (5) A complaint alleging 


that defendant employed plaintiff as 
lineman for its electric light system 
for three years from a given date, at 
a specified salary; that he was per- 
forming his duties when defendant 
discharged him; that plaintiff was 
willing and able to perform his part, 
and defendant refused to allow it, is 
not demurrable for failure to specify 
what were plaintiff’s duties, how long 
he had been’ performing them when 
interrupted, and how much he was 
injured by the breach. Rockebrandt 
v. Madison, 9 Ind. A. 227, 36 NE 444, 
53 AmSR 348. (6) Plaintiff in suing 
to recover attorney’s fees for services 
rendered the city need not state 
whether there was a vacancy in the 
office of city attorney, or whether he 
was employed to assist the city at- 
torney, since the want of a necessity 
for the employment is a matter of de- 
fense which plaintiff is not required 
to negative. Edwards v. Kirkwood, 
147 Mo. A. 599, 127 SW 3878. (7) A 
person suing a city for compensation 
for engineering work done by him 
need not allege that the funds in the 
treasury were sufficient to pay for 
his services, and that the indebted- 
ness incurred by his appointment did 
not exceed the income for the year. 


Kennedy v. Gustin, (Cal.) 248 P 
910. 

38. See cases infra this note. 

[a] Burden of proof.—(1) In an 


action for wages or salary plaintiff 
has the burden of proving a valid 
appointment. Mark v. West Troy, 69 
Hun 442, 23 NYS 422; Matter of 
Griffin, 77 Misc. 553, 138 NYS 128. 
(2) Plaintiff, ina suit for extra com- 
pensation for overtime work under 
an alleged oral agreement with the 
hospital superintendent, has _ the 
burden of establishing the fact that 
the superintendent had the power to 
make such an agreement. Connolly 
v. Des Moines, 200 Iowa. 97, 204 NW. 
284. (3) Where plaintiff, an officer of 
the city of New York of the fifth 
grade, claimed that he was removed 
jllegally to a position of the fourth 
grade by a reduction of his salary by 
the board of estimate and apportion- 
ment, the burden was on him, in an 
action against the city to recover the 
difference between the amount re- 


ceived by him and the amount he 
would have received if the salary had 
not been reduced, to show that he was 
entitled to a position of the fifth 
grade, and that his removal had been 
set aside or he had been. reinstated. 
Walters v. New York, 119 App. Div. 
464, 105 NYS 950 [aff 190 N. Y.. 275, 
838 NE 48]. (4) Where plaintiff 
Signed the pay roll covering the 
period for which additional wages are 
sought, he has the burden of showing 
that he accepted the lesser sum under 
protest, if he would negative the 
presumption of a waiver raised by 
such signing. Petersén v. New York, 
126 Mise. 326, 213 NYS:322. 

39. Hay v. Pleasure Driveway, 
ete!, Dist:; 181: Ti Aw 23: 

[a] Illustration.— When an 'engi- 
neer appointed by_a park board for a 
year is discharged before the end of 
the year and sues for his’ salary for 
the remaining months, an ordinance 
providing that employees may be sus- 
pended at the pleasure of the’ board 
and shall be paid only the unearned 
wage for the remainder of the cur- 
rent month is erroneously excluded. 
Hay _v. Pleasure Driveway, etc., Piste 
a Usp ab 3. 

40. Bergholtz v. Oregon City, 116 
Orgelsa a4 ea. 

City, 


‘41. ‘Bergholtz 
supra, 

42. La Chicotte 'v: New York, 166 
App. Div. 279, 151’ NYS 566; Sutlitfe Vv. 
New York, 132 App. Div. sper lay’ 
NYS 813 [rev 61 Misc. 514, 115 NYS 


186]. 
New York, 44 


v. \ Oregon 


43. Hartmann v: 
Misc. 272, 89 NYS 912, 

44, See statutory provisions; and 
eases infra notes 45, 46. 

Object of rule.—In one case, 
court, after reciting a rule 
adopted by a civil service commission 
said: ‘‘The rule was passed with the 
intention of carrying out the purposes 
of the city charter and provide a 
means for the city to transfer from 
one department to another efficient 
employees as they may be needed in 
the different departments, and is in 
accordance with civil service theory 
in that it protects city employees in 
their employment, and also affords to 
the city the opportunity of availing 
itself of the services of employees in 
the positions where they will be the 
most efficient.” State v. Seattle, 111 
Wash. 340, 342, 190 P 906. 

45. See cases infra this note. 

[a] Where the certificate of the 
civil service commission evidencing 
its consent to the transfer is required 
by the statute, the want of such 
certificate will invalidate the at- 
tempted transfer. Lowe v. Trotter, 
26 Hawaii 209; Allen v. New York, 
120 App. Div, 539, 104 - NYS-919, -- - 
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thorized will entitle the employee to an action by 
mandamus to compel such recognition.*® The fact 
that after the transfer was authorized the new 
position was abolished for lack of work does not 
entitle the transferee to a reinstatement in , the 
original position, in the absence of a proof of 
fraud in making the transfer.** 

[§ 1666] 8. Promotion. As in the case of a 
transfer,** provision is generally made by the civil 
service statutes for the promotion of employees in 
the municipal service,*® but such provisions do not 
affect the necessity of taking a. competitive ex- 
amination for the position to which an employee is 
promoted.®° 

Promotion by increase in salary. It is generally 
provided by the civil service statutes that an in- 
crease in the salary of an employee beyond the 
limit fixed for the grade in which his position is 
classified shall be deemed a promotion.®! 


Resignation. A resignation, when accepted by the 
municipal authorities, terminates the employment,°? 
and the employee cannot thereafter complain of an 
alleged illegal discharge,®* nor can he question the 
qualification to appointment of the successor to his 
position.*+ A resignation is not secured by duress 
because the appointment was conditioned upon the 
giving of such resignation to take effect at a future 
date.*® 

Abandonment or relinquishment of position, An 
abandonment of a position is tantamount to a 
tender of resignation,°® and when acted upon by 
the proper authorities, terminates the employ- 
ment;°? but absence from work on account of ill- 
ness cannot be construed as an abandonment, where 
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“Tg 1665-1668 


the facts show that the employee intended to re- 
turn to work as soon as he was able.** The re- 
linquishment of a position in the competitive class 
for one in the unclassified service,®® or a relinquish- 
ment of a position in the competitive class for a 
different kind of position in the same class with- 
out the taking of the examination required for 
the new position,® is a resignation within the mean- 
ing of the civil service statutes. 

Right to reinstatement. It is generally provided 
by the civil service statutes that an employee who 
has resigned from his position for a reason other 
than that of incompetency or misconduct shall be 


| entitled to reinstatement in the same, or a similar, 


position, if application is seasonably made.*t Also 
it is, or at times has been, provided by statute 
in some jurisdictions that an employee who has left 


| his position for military service in the United 
_| States army or navy is entitled, upon his return, 
[§ 1667] 9. Termination of Employment—a. | 


to be reinstated in the same position,®°? unless in 
the interval his position has been abolished.** 
[§ 1668] b. Suspension. A suspension of a mu- 


nicipal employee is distinguished from a removal 
' in that it is only a temporary withdrawal or cessa- 


tion from work rather than a permanent severance 
from the service accomplished by removal,®* and 
in that it does not affect the title of the employee 
to his position;°® the power of a municipal cor- 
poration to discharge an employee®® does not nec- 
essarily include the power to suspend such em- 
ployee ;°* and where the power to suspend exists,®* 
it may be exercised without compliance with the 
charter or statutory requirements applicable to a 
removal or discharge.®® Power to suspend for a 
limited period is frequently given by statute,”° and 


46. Peo. v. Cram, 28 Misc. 321, 58. State v. Kansas City, supra. 68. See infra text and note 70. 
59 NYS 922. 59. State v. New Orleans, 161 La. 69. State v. Elsberg, 157 Minn. 
47. Butler v. Port of Boston, 222] 207, 108 S 417. 177, 195 NW 902; Peo. v. Wells, 78 
Mass. 5, 109 NE 653; Matter of Classification of positions under App. Div. 373, 79 ‘NYS 728; Curtis v. 
Griffin, 77 Misc, 553, 138 NYS 128. civil service statutes see supra § 1636.| State, 108 Oh. St. 292, 140 NE 522. 
48. See supra § 1665. 60. Lowe vy. Trotter, 26 Hawaii [a] Notice and opportunity to ex- 
49. Rodrigue v. Rogers, 4 Cal. A. | 209. plain, required in the case of a re- 


257, 87 PB 668; Peo. v. Finn, 238 II. 
A, 17; Peo. v. Frazier, 219 Til, A. 234; 
State’ vy. Kansas City, 213. Mo. DN 
349, 250 SW 927; Peo, v. Connolly, 
2UCUN, Ys) 60,2 112 NE o79) Kelty ov. 
Kaplan, 205 App. Div. 487, 199 NYS 
337; Peo. v. New, York City Civ. Serv. 
Ba., 5 App. Div. 164, 39 NYS 75; 
O'Reilly v, Lewis, 105 Mise. 380, 173 
NYS 214 

50. See supra § 1637. 

51. See statutory provisions. 

52. Byrne v. St. Paul, 137 Minn. 
235,.°168 NW 162, LRAI917F 545; 
State v. Kansas City, (Mo. A.) 258 
SW 762; Daley v. Walsh, 122 Misc. 
322, 202 NYS 750. 

[a] The fact that the resignation 
was not addressed to the proper au- 
thority is immaterial, where such au- 
thority in fact received the resigna- 
tion and authorized its acceptance, or 
at any rate, acquiesced therein. 
Byrne v. St. Paul, 137 Minn. 235, 163 
NW 162, LRAI917F 545; Daley v. 
Walsh, 122 Misc. 322, 202 NYS 750. 

[b] The resignation need not be 
filed in order to become effective, 
Daley v. Walsh, 122 Mise, 322, 202 
NYS 750. 

53. Byrne v. St. Paul, 137 Minn. 
235, 163 NW 162, LRAI917F 545. 


54. Lowe vy. Trotter, 26 Hawaii 
209. 

55. Byrne y. St. Paul, 137 Minn. 
235, 163 NW 162, LRAI9I7F 545; 


Caldwell v. New York, 148 App. Div. 
304, 133 NYS 168 [app dism 210 N, Y. 
576, 104 NE 126]. 

56. See cases infra note 57, 

57. Lowe. v. Trotter, 26 Hawaii 
209; State v. New Orleans, 161 La. 
207, 108 S 417; State v. Kansas City, 
(Mo, A.) 258 SW 762. 


Necessity of competitive examina- 
| tion see supra § 1637. 

61. See statutory provisions; and 
State v. New Orleans, 161 La. 207, 
108 S 417. ; 

Right of* former employee to be 
Peas in appointment see supra 

1631. 

Right to reappointment without 
examination see supra § 1637. 

62. Peo. v. Leo, 233 N. Y. 173, 1385 
NE 234; Peo. v. Hayes, 115 Misc. 373, 
190 NYS 30 [aff 191 NYS 946 mem]. 

63. Peo. v. Leo, 233,N. Y. 173,135 
NE 234; Peo. v. Hayes, 115 Misc. 373, 
190 NYS 80 [aff 191 NYS 946 mem]. 

[a] Evidence held insufficient to 
show abolition of position.—Peo. v. 
Leo, 233 N. Y. 178, 185 NE 234; Peo. 
v. Hayes, 115 Misc. 373, 190 NYS 30 
[aff 191 NYS 946 mem]. 

What constitutes abolition of posi- 
tion see infra § 1674. 


64. Bois v. Fall River, (Mass.) 154 
NE 270. 
[a] A failure to give employment 


for three days each week for a con- 
siderable period of time is none the 


less a suspension because it is of 
regular recurrence. Bois vy. Fall 
River, (Mass.) 154 NE 270 


65., Curtis v. State, 108 Oh. St. 292, 
140 NE 522. 

See infra § 1669. 

67. Emmitt v. New York, 128 N. 
Y. 117, 28 NE 19; Gregory v. New 
York, 418 CN Ye~ 416, 419, 21 NE 119, 
3. LRA 854, 

“The power to suspend would seem 
to be very different in its nature from 
the power to remove, and not neces- 
sarily a minor power included in the 
power of expulsion.” Gregory v. New 
York, supra. 


moval (see infra §§ 1676, 1677), are 
not conditions precedent to a suspen- 
Sion. Peo. v. Wells, 78 App. Div. 373, 
79 NYS 728. 

{[b] Investigation of charges by 
the civil service commission (1) al- 
though necessary in the case of the 
removal or discharge of an employee 
(see infra § 1677) (2) is not required 
in the case of a suspension for the 
purpose of discipline (State v. Els- 
berg, 157 Minn. 177, 195 NW 902), 

[ec] A right of appeal (1) from the 
order or decision of the appointing 
authority is not conferred by statute 
in suspension cases (Curtis v. State, 
108 Oh. St. 292, 140 NE 522), (2) as 
ae in removal cases (see infra § 

Proceedings on discharge see infra 
§§ 1676-1678. 

70, Ill.— Peo. v. Chicago, 202 Tl. 
ae 105; Thomas v. Chicago, 194 Til. A. 

Kan.—Bassler vy. Gordon, 119 Kan. 
40, 237 P 907. 

Md.—Stevens y. Crosbie, 137 Md. 
655, 113 A 329. 

Mass.—Butler v. Port .of Boston, 
222 Mass. 5, 109 NE 653. 

Minn.—State v. Elsberg, 157 Minn. 
ae 195 NW 902, 

. Y.—Peo, v. Wells, 78 App. Div. 
373 79 NYS 728; Bannister v. New 
York, 40 Misc. 408, 82 NYS 244 [aff 
96 App. Div. 625 mem, 88 NYS 1091 


mem]. 

Oh.—Curtis v. State, 108 Oh. St. 
292, 140 NE 522. 

Wash.—State v. Seattle, 135 Wash. 
505, 238,P. 1. 

[a] For purpose of discipline.— 


Power, unlimited except as to time, 
to suspend an émployee for purposes 


_ For later cases, developments and changes in the law. see cumulative Annotations, same title, page and note number, 


§§ 1668-1670] 


sometimes the conditions of its exercise are pre- 


seribed.!+ Procedure provided by 


ing out all questions involved in the suspension 
of a municipal employee entitled to the protec- 
tion of the Civil Service Law affords an excelu- 


sive remedy when it is available 


employee has been wrongfully deprived of an op- 
portunity to resort to that procedure, he may bring 
an action of mandamus to compel reinstatement.7* 


[§ 1669] c. Discharge—(1) In 
the contract of employment is for 


employee cannot be legally discharged before the 
end of the term as long as he has not breached 
and where the contract is for 
fixed term automatically renewable, reasonable no- 
tice of the termination of the employment must 
be given in order to constitute a legal discharge ;7° 
but where the contract is not for a fixed term, 


his contract ;*4 


the employee may be discharged 


is conferred by some 
State v. Hls- 
195 NW 902; 
St. 292, 140 


of discipline 
charters or statutes. 
berg, 157 Minn, 177, 
Curtis v. State, 108 Oh. 
NE 522. 

[b] Suspension pending hearing.— 
(1) Where charges of misconduct 
have been brought by municipal au- 
thorities against an employee, and he 
is entitled to a hearing, the statutes 
sometimes authorize a suspension of 
the employee pending the outcome of 
the hearing. 
Kan., 40, 237 P 907%. (2) Such a 
statute refers to charges to be heard 
and determined under the rules of 
the department in which the employee 


is employed (Mandeville v. New York j 


City College, 197 App. Div. 107, 188 
NYS 656), (3) and not to criminal 
charges pending in a court (Mande- 
ville v. New York City College, su- 


pra). 

. [ce] Length of suspension.—(1) 
The length of the period for which 
an employee in the civil service may 
be suspended is sometimes limited by 
statute to thirty days. Peo. v. Chi- 
cago, 202 Ill. A. 105; Stevens v. Cros- 
bie, 137 Md. 655, 113 A 329; Butler v. 
Port of Boston, 222 Mass. 5, 109 NE 
653; Curtis v. State, 108<Oh. St. 292, 
140° NE 522: State v. Seattle. 135 
Wash. 505, 238 P 1. (2) Putting an 
employee on three-quarters time has 
been upheld as a suspension for a 
reasonable part of a day. Bannister 
v. New York, 40 Misc. 408, 82 NYS 
244 [aff 88 NYS 1091 mem] (stating, 
however, that the courts will protect 
an employee against an arbitrary and 
unreasonable suspension, such as. a 
curtailment of employment to one 
hour a day). 

71. Bois v. Fall River, (Mass.) 
154 NE 270; Curtis v. State, 108 Oh. 
St. 292, 140 NE 522. 

fa] Necessity of compliance.— 
(1) “Compliance with the requisites 
of the statute is a condition to the 
lawful exercise of the power of sus- 
pension.” Bois v. Fall River, (Mass.) 
154 NE 270, 271. (2). “The statute is 
unmistakable in its mandate that 
there must be notice of such sus- 
pension.” Bois v. Fall River, supra. 
(3) However, a statute, providing that 
in all cases of reduction, lay off, or 
suspension the appointing authority 
shall furnish the employee with a 
copy of the order and the reasons 
therefor, and give the employee a 
reasonable time in which to make 
and file an explanation, need not be 
complied with where an employee is 
temporarily laid off in the interest 
of economy and because of the lack 
of sufficient funds with which to pay 
salaries of the entire working force 
of the department, and there is there- 
fore nothing in the transaction which 


ealls for an explanation by the em-| 


ployee. Curtis v. State, 108 Oh. St. 
292, 140 NH. 522. 

72. Peckham y. Fall 253 
Mass. 590, 149 NE 622. 


River, 


Bassler v. Gordon, 119 
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statute for try- 
ute.77 


;? but when an 
viding.*® 


General. Where 
a fixed term, the 


a 


of removal.®t 


at the pleasure 


73. Peckham y. Fall River, supra. 

74. Cramer v. New Brunswick 
Water Comrs., 57 N. J. L. 478, 31 A 
384; Potter v. New York, 59 App. 
Div. 70,. 68. NYS 20395" Purcell v. 
Long Island City, 91 Hun 271,. 36 
NYS 290. 

[a] Seasonal employee.—A city 
bath attendant appointed for the 
summer season cannot be legally dis- 
charged in the middle’ of the season. 
Holt v. New York, 35 Misc. 642, 72 
NYS 201. 

75. Speakman vy. Calgary, 1 Alta. 

L. 454, 9 WestLR 264. 
_ [a] In the case of a year to year 
employment of a city engineer, a 
notice short of six months is not 
reasonable. Speakman vy. Calgary, 1 
Alta. L. 454, 9 WestLR 264. 

76. Cal.—Kydd v. San Francisco, 
37 Cal. A. 598, 174 P88. 


Ill.—Kenyon vy. Chicago, 135 [I11. 
A 227. 5 

La.—Kirkpatrick v. Monroe, 157 
La. 645, 102 S 822. 

Mass. i Vv. Boston Police 


Comr., 193 Mass, 547, 79 NE 824. 
Mo.—Chestnut v. Kansas City, 171 
Mo. A. 327, 157 SW 656. 
N. J.—Foster v. Asbury Park, 79 
N. od. ols 58, 74 2A a266% Carling Vv. 
Jersey City, 71 N. J. iB 154, 58 A 


395; Dolan v. Orange, 70 N. J. L. 
aes, 56 A 130: 
Y.—Kip v. Buffalo, 123 N. Y. 


152 257 NE) 1665) [afts;7, -NY.S 63513 
Jacobs Vv. Elmira, 147 App. Div. 433, 
132 NYS 54; Murphy v. Keller, 61 
App. Div. 145, 70 NYS 405; Miller 
v. Warner, 42 App. Div. 208, 59 NYS 
956; Matter of Goodwin, 30 App. Div. 
418, 51 NYS 355; Sheridan v. Willis, 
6 App. Div. 1382, 39 NYS 884; Peo. v. 
Murray, 5 App. Div. 288, 39 NYS 227; 
Peo. v. Murray, 2 App. Div. 359, 37 
NYS 848; Jackson v. New York, 87 
Hun 296, 34 NYS 346; Meyers v. 
New York, 69 Hun 291, 23 NYS 484; 
Brinck v. New York, 16 Hun 340; 
Mack v. Mayor, 37 Misc. 371, 75 NYS 
809 [aff 82 App. Div. 637 mem, 80 
NYS. 1139 mem | (aff 176 No Y, “573 
mem, 68 NE 1119 mem)]; Sheehan 
v. New York, 21 Mise. 600, 48 NYS 
662; Peo. v. Kane, 70 NYS 982. 

N. C.—Wilmington v. Bryan, 141 
N. C. 666, 54 SE 543. 

Wash.—Eggleston v. Pantages, 93 
Wash. 221, 160 P 425; Price v. Seattle, 
39 Wash. 876, 81 P 847. 

[a] Removal under new charter. 
—cClerks in the water department of 
a municipal corporation, appointed 
under an ordinance providing that 
they could not be removed. except 
for cause, acquired no vested rights 
in their positions which could pre- 
vent the vacation of their positions 
by the adoption of a new charter pro- 
viding that after a specified date the 
incumbents of all positions in the 
competitive class of the classified 
service should be deemed to have 
vacated their positions. Gregory_v. 
Kansas City, 244 Mo. 523, 149 SW 


[§ 1670] (2) Power of Particular Agency. 
the absence of a statute otherwise providing, the 
power to discharge an employee is possessed. by 
the ageney which was empowered to appoint him."® 
The ministerial duty of executing a discharge may 
be delegated to an agent by the discharging au- 
thority ;°° but the by-laws of a board may show 
that a committee thereof has no independent power 


[43 C.J.] 911 


of the municipal authorities,"® unless the right to 
discharge at will has been taken away by stat- 


Employees of: an independent contractor are not 
subject to removal by municipal officers in the ab- 
sence of a statute or an agreement otherwise pro- 


In 


The power of a civil service commission to pre- 
seribe rules as to the mode of. discharging mu- 
nicipal employees*? does not include authority to 


466. : 

[b] Revocation of agency.—An 
agency to collect taxes for an in- 
definite period of time is not a power 
coupled with an interest, and can be 
revoked at any time. Wilmington 
v. Bryan, 141 N. C. 666, 54 SE 543. 

77. See infra §§ 1672-1682. 

78. American Lighting Co. v. Mc- 
Cuen, 92 Md. 708, 48 A 352. 

79. Conn.—Neal v. New Haven, 83 
Conn, 151, 76 A 543. 

Ill.—Peo. v. Chicago, Vis ler bl leeas 
e761: [judg aff 227 Ill. 445, 81 NE 


Kan. Tee ee Green, 90 Kan, 153, 
133 P 174 

La.—Barrett v. New Orleans, 32 
La. Ann, 101. 

Mich.—Osborn y. Detroit, 111 Mich. 
362, 69 NW 644. 

Minn.—State v. Minneapolis Ba. of 
Public Welfare, 149 Minn. 322, 183 
A 521. 

. J— Hart v. Newark, 80 N. J. L. 
600, “77 A 1086. 

Y.—Blatz v. Hsser,, 189 App. 
Div, 763, 179 NYS 1438; Shane’ v. 
New York, 1385 App. Div. 218, 120 
NYS 428 [rev 63 Misc. 304, 116 NYS 
685]; Peo. v. Murray, 2 "ADD. Div. 
359; 37 NYS 848; Van Fleet v. 
Walsh, 122 Misc. 316, 202° NYS 745; 
Mack v. New: York, 87 Mise. 371, 75 
NYS 809 [aff 82 App. Div. 687, 80 
NYS 1189 (aff 176 N:- ¥2 573 mem, 
68 NE 1119 mem)]. 

Tex.—San Antonio Fire Fighters? 
Local Union No. 84 v: Bell, (Civ. A.) 
223 SW 506. 

Wash.—Eegegleston v. Pantages, 93 
Wash. 221, 160 P 425. ° 

“Tt is well settled that the power 
to discharge an employe rests in the 
officer or board that appointed him, 
unless that power has been. taken 
away by some express statute.’ State 
v. Minneapolis Bd. of Public Welfare, 
149 Minn. 322, 328, 1883 NW ‘521. 

Agency empowered to appoint see 
supra §§ 1623-1628. 

80. pa nabs v. Yonkers, 67 Misc. 
637, 123 NYS 31 

81. Peo. v. New York Bad. of Edu- 
cation, 217 N. Y. 470, 112 NH 167. 

{a] “The by-laws of. the poard of 
education which authorized the ap- 
pointment of the relator by the 
committee on supplies, subject to 
the confirmation of the board, and 

which further empowered the com- 
mittee to conduct all trials of the 
clerks and employees against’ whom 
charges were brought, and to report 
its conclusions to the board for ac- 
tion, plainly show that the committee 
on supplies had no independent 
power of removal. The board of 
education by its by-laws jealously 
retained in its own hands the power 
of removal as well as the power of 
appointment.”’ Peo, v. New York 
Bd. of Education, 217 N. Y, 470; 473, 
112 NE 167. 

92. Easson y. Seattle, 32 Wash. 
405,.73 P 496. 
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discharge such employees.®® 
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[§ 1671] (3) What Constitutes, 


which clearly communicates to an employee a de- 
termination on the part of the proper municipal 
authorities to dispense with his services consti- 
A valid abolition of a posi- 
tion in the municipal service operates as a dis- 
charge of the incumbent of the position,®® as does 
a suspension without pay for an indefinite period 
of time,** or for a period beyond the time allowed 


tutes a discharge.*4 


by the statute.8? 


A reduction in the compensation of an employee 
below the minimum amount assigned by the civil 
service commission to the grade in which he is em- 
ployed constitutes a discharge within the meaning 


of the civil service statutes.88 


Where the contract of employment is for a fixed 
term, notice of a discharge given within a few 


as a notice that the contract will not be renewed,®® 


Any language 
employment.®° 


and not as a discharge in breach of the contract of 


[§ 1672] (4) Under Civil Service Laws—(a) In 
General. The civil service statutes generally pro- 
vide that employees holding positions in the mu- 
nicipal service cannot be discharged except for 
cause,®' after notification of charges®? and an op- 
portunity to defend against the charges.°* An em- 
ployee within the application of such a statute” 


may be removed or discharged only in the manner 


provided thereby;°° and where he has been dis- 
charged in violation of the statute he may sue in 
mandamus to compel his reinstatement®® and pay- 
ment of his salary from the time of the illegal 


discharge to the time of reinstatement,’ or, if 


days of the expiration of the term will be construed 


83. Easson v. Seattle, 32 mite as 
405, 73 P 496. And see Peo. 
Coffin, 282 Ill. 599, 119 NE 54 (aenys 
ing a contention that the commis- 
sion is not prohibited by law from 
discharging’ its own employees 
without reference to the civil serv- 
ice statute). 

84... State v. Kansas City, (Mo, A.) 
257 SW 197; Ryan v. New York, 154 
N. Y. 328, 48 NE 512 [aff 7 App. Div. 
336, 40 NYS 227]; Peo. v. Murray, 2 
App: |; Div,..i359, 37 NYS: 848; taek- 
son'v. New York, 87 Hun. 296; 298, 
34 NYS 346; Cook v. New York, ~9 
Misc. 338,.30 NYS. 404 [aff 150 N, Y. 
578 mem, 44 NE 1123 mem]. 

“No particular. form of words is 
necessary to effect a discharge, Any 
language that communicated to the 
employee that his services are no 
longer required is. sufficient to effect 
his discharge.” .Jackson v. New 
York, supra. 

“There was no question about the 
power to dismiss inspector for a 

neglect of duty, and it is immaterial 
what was the language used to effect 
his dismissal; provided it was so un- 
derstood by him.” Ryan y. New 
York, 154° N. Y. 328, 331, 48. NE 512. 

[a] An order that the employee 
be relieved from duty amounts to a 
discharge. Cook v., New York, 9 
Mise. 338, 30 NYS 404 {aff 150 N. Y. 
578 mem, 44 NIX 1123 mem]. 

[b] Request for resignation,—A 
resolution of. a board requesting the 
resignation and. declaring that if the 
employee did not resign by. a cer- 
tain. time he was discharged is, with- 
out further action, effective as a dis- 
charge on ‘the failure of such em- 
Dloyee to resign. Peo, v.. Murray, 2 
App. Div, 359,37 NYS 848. 

85. Connor’ vy. New York, 19 NYS 
85 Laff 137-N...¥.-,545, 33 NE 336]; 
Beach y. New York, 10 NYS 793. 

What constitutes abolition of posi- 
tion see infra § 1674. , 

86. State v. New Orleans, 161 La. 
361,> 108 ..S,.770,; Peckham, ‘v. Fall 
River, 253 Mass. 590, 149: NE 622; 
Lethbridge. v, New York, 138 N. Y. 
Zo2, 180 NE: 9754 Gregory v. .New 
York, 113 sN 1G 5 41.65)... 20, NE 1195" 93 
LRA 854; Francisco v. New York, 24 
App. Div. 22, 48 NYS 911; Jackson v. 
New York, 87 Hun 296, 34 NYS 346; 
Kelly v. New York, 70 Hun, 208, 24 
NYS 1; Donnell v. New York, 68 Hun 
55, 22 NYS 661; Fox v, New York, 11 
Misc. 304, 32 NYS 257 [aff.152.N. Y. 
637 mem, 46 NE 1147 mem]. 

“An indefinite suspension without 
pay simply amounts to a removal.” 
State v, New Orleans, 161 La. 361, 
367, 108 S 770. 

[a] Practical discharge.—‘Suspen- 
sion without pay because there is no 


work is a practical discharge.” Mc- 
Namara v, New .York, 152 ‘Nz Y. 228, 
233, 46 NE 507. 

Ib] Connection in which word 


“suspend” is used.—‘While the word 
‘suspend’ ordinarily means a tem- 
porary cessation, the connection in 
which it is used may give it a 
stronger meaning, and when, as in 
this case, the suspension was accom- 
panied with a reason showing that 
there was no further right to con- 
tinue the relation theretofore exist- 
ing, we regard it as conclusive evi- 
dence of the intention to terminate 
the connection of the plaintiff with 
the work.” McNamara v. New ‘York, 


152 N.Y. 228, 232, 46 NH 507, 

ane Reo. v. Chicago, 202: Dil A. 
5. 
[a] A suspension beyond the 


thirty days’ period allowed for the 
investigation of charges brought 
against an employee constitutes a 


discharge. under the civil service 
statute. Peo. vy. Chicago, 202 Ill. A. 
LOD. 


88. State v. New Orleans, 161 La. 
361, 108 S 770. 

Right to reduce compensation un- 
der civil service statutes see supra 


§ 1659. . 
89. See cases infra note 90. 
90. Wells v. North Adams Public 


Works Comr., 253 Mass. 416, 149 NE 
144; Peo. v. Coler, 56 App. Div. 171, 
67 NYS 652 [aff 166 N. Y. 688 mem, 
60 NE 1118]. 


91. See infra § 1675. 
92. See infra § 1676. 
93. See infra § 1677, 
94. Application of statutes to par- 


ticular employees see infra § 1673. 

95. Péo;~ v... Coffin, .282 Til. 699, 
119 NE 54; State v. New Orleans, 161 
La. 361, 108 S ReCOR LDA tt Vie Phila- 
delphia, 221 “Pa. 331, 70 ASTON. 

96. Conn.—Thompson vy, Troup, 74 
Conn, 121, 49 A 907. 

Ill.— Peo, v. Chicago, 202: Ill. A. 
105. 

Kan.—Bassler vy. Gordon, 119 Kan. 
40, 237 P 907. 

La.—State v. New Orleans, 161 La. 
361, 108 S 770. 

Mass. —Quincy Public Works Comr. 
v. Judge East Norfolk Dist, Ct., 155 
NE 431; Peckham vy. Fall River, 253 
Mass. 590, 149 NE 622, 623; Connell 
v. Everett Public Works, 234 Mass. 
491, 125 NE 600. 

Mich.—Grobbel v. Detroit Water 
Comrs., 181 Mich. 364, 149 NW 675. 
.—State v, Kansas City, (A.) 258 
SW 762; State v. Kansas City, 206 
Mo. fe, 17, 226 SW 986, 

N. Y.—Peo. v. Williams, 217 N.. Y. 
40, 112 NB 252; Peo. v. Scully, 56 
App. Div,. 302, 67 NYS 839; Peo. v. 
O'Keefe, 80 Misc. 344, 141 NYS 82; 
O’Hara v. New York, 28 Misc. 258, 59 
NYS 36 [aff 46 App. Div. 518, 62 
NYS 146]; Sullivan v. New York, 15 
NYS 168 [foll Higgins v. New York, 
14 NYS 554]. 

95 Oh* 


Oh.—Hornberger v. State, 
Pa.—Wood v. Griffith, 66 Pa. Super. 


St. 148, 116 NE 28. 


he elects to consider the contract at an end, he 
may bring an action against the municipality®® 


290; Sailes vy. Philadelphia, 30 Pa. 
DIST. S59: 
Tex.—San Antonio Fire Fighters’ 


Local Union No, 84 vy. Bell, (Civ. 
A.) 223 SW 506. 
Wash.—State v. Seattle, 88 Wash. 


589; 592,153 _P Sse = oe v. Coates, 
74 Wash. 35,7182, P 72 

“Mandamus lies Ae reinstate an 
officer or employee who has been 
discharged in violation of the civil 


service laws.” State v. Seattle, 
supra. 
[a] Basis of right to reinstate- 


ment.—'‘For one who has been dis- 
charged in violation of the charter’s 
Civil Service Law, the right of re- 
instatement does not depend for its 
existence upon an express provision 
to that effect in the charter. Such 
right is given by the law to one 
who, while holding and in possession 
of a valuable place or position, per- 
forming the duties thereof has been 
unlawfully deprived thereof. Other- 
wise the right to hold many places 
would be ‘beyond the pale of judi- 
cial aid,’ whereas they have not been 
so declared but the right to rein- 
statement has been upheld. To hold 
otherwise would be to declare that 
there is a wrong without a remedy.” 
State v. Kansas City, 206 Mo, A: 17, 
24, 226 SW 986. 

[b] A demand for reinstatement 
is not necessary in order that the 
employee may have recourse to man- 
damus, where it has been made clear 
to the employee that such a demand 
would be unavailing. Van Fleet v. 
Walsh, 122 Misc. 316, 202 NYS 745. 

[c] Relief denied because of de- 
lay in bringing action.—Peo. v. 
Guilfoyle, 61 App. Div. 187, 70 NYS 
442; Matter of Gaffney, 84 ‘Hun 508, 
32 NYS 873; State v. Cincinnati Bd. 
of Education, 2 Oh. A. 40, 20 Oh, Cir. 
Ct UIN.S.” 520,' 34 Oh". Cir Cte 3155 

97. Ill. Peo. v. Coffin, 282 Til. 
BOO, eo NB 54: 

Iowa. —Babcock v. Des Moines, 180 
Iowa 1120, 162 NW 768. 

Mo.—State v. Kansas City, (A.) 258 
SW 762; State v. Kansas City, 2138 
Mo. A. 349, 250 SW 927; State v. 
Kansas City, 206 Mo. A. 17, 26, 226 
SW 986. 

N. J.—D’Aloia 


v. State Civ. Serv. 


Con. (Sup.) 128 A 877. 
hers —Peo.. vi Dalton, 72 NYS 
Wash.—State v. Coates, 74 Wash. 


Soeelouiie Wai 

“Tt is held that where one has been 
illegally removed and another wrong- 
fully put in his. place, he can, in 
mandamus, seek his reinstatement 
and also the payment of the salary 
of which he has been thus deprived.” 
State v. Kansas City, supra. 

98 Hawaii—Matter of Osmer, 26 
Hawaii 97. 

La.—State v. New Orleans, 153 La. 
705, 96 S 539. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1672-1674] 


or the officer who wrongfully discharged him,°? for 
the damages he has suffered by reason of the illegal 


discharge. 


[§ 1673] (b) Application of Laws—aa. To Par- 
Some civil service laws afford- 
ing protection against summary discharge, or rules 
made in pursuance of such laws, expressly enumer- 
ate certain classes of persons entitled to their pro- 
tection,? such as heads of bureaus,” clerks* or regu- 
lar clerks,* or specify a certain class of employees 
as not entitled to their, protection,® such as em- 
ployees in the operating department of a public 


ticular Employees. 


utility.° Unless falling within a 


Mass.—Tucker y. Boston, 223 Mass. 
478, 112 NE 90. 

N. J.—Brokaw v. Burk, 89 N. J. L. 
132, 98 A 11. 

N. Y.—Fisher v. Mechaniecville, 225 
N. Y. 210, 121 NE 764; La Chicotte 
Vv. New York, 166 App.” Div. 279, 
151 NYS 566; Purcell v. Long Island 
City, 91 Hun 271, 36 NYS 290. 

Que.—Addie y. Thetford Mines, 39 
Que. Super. 412. 

Action for wages or salary after 
illegal discharge see supra § 1664. 

99. McGraw v. Gresser, 226 N. Y. 
57, 123 NE 84. 

1. See infra text and notes 2-4. 

2. Peo. v. New York Fire Comrs., 
73 N. Y. 437. And see cases infra 
this note. 

[a] Persons held not to be heads 
of bureaus.—(1) Assistant to fire 
marshal. Peo. v. New York Fire 
Gomrssr 73 IN. YY. 437%. -@)" Bose® re- 
pairer in fire department. Peo. v. 
Scannell, 62 App. Div. 249, 70 NYS 
983. (3) Roundsman in department 
of docks: Peo. v. Cram, 15 Misc. 
£2. SONS! LAU (4) Sanitary in- 
spector in health department. Peo. 
v. New York Health Dept., 24 NY 
WklyDig 197. (5) Secretary of dock 


department. Peo. v. Koch, 2 NYSt 
110. (6) Superintendent of tele- 
graph in the fire department. Peo. 


v. New York Fire Comrs., 23 Hun 317 
Path 36. Ne Y¥o149 1. 
- 8 Thompson y. Troup, 74 Conn. 
¥21; 49 A. 907. : ; 

[a] Who are clerks.—Under the 
provisions of a city charter, and 
rules made thereunder, including in 
the civil service as “clerks” those 
whose work was purely clerical and 
those requiring special knowledge, 
but excluding those requiring tech- 
nical or professional education, an 
“examiner of records,’ whose duties 
were to examine the records of trans- 
fers of real estate and make ab- 
stracts as needed by the city, was a 
clerk; and could not be dismissed 
without cause shown. Thompson vy. 
Troup, 74 Conn. 121, 49 A 907. 

4. Peo. v. New York Fire Comrs., 


78 N. Y. 437. And see cases infra 
this note. . 
[a] A regular clerk, within the 


meaning of such a charter or statu- 
tory provision, is one who is em- 
ployed keeping records or accounts, 
or in doing writing relating to the 
ordinary conduct or business details 
of the department. Peo. v. New York 


Fire Comrs., 73 eee te ceeO. ave 
McAdoo, 101 App. Div. 183, 91 NYS 
553 [aff 181 N. Y. 547 mem, 74 NE 
1123 mem]; Peo. v. New York Fire 
Gomrs), 23° Hun’ 317) [afi 86 IN. Y- 
L492 

an Persons held to be regular 


clerks.— (1) Chief clerk of coroner. 
Peo. v. Scholers, 42 Mise. 355, 86 
NYS 713 [rev on other grounds 94 
App. Div. 282, 87 NYS 1122 (aff 179 
N. Y. 602 mem, 72 NE 1148 mem)]. 
(2) Clerk of board of aldermen. Peo. 
v. Seully, 56 App. Div. 302, 67 NYS 
839. (3). Contract “elerk. Peo. v. 
Sturgis, 38 Misc. 433, 77 NYS 1008. 
[ec] Persons held not to be regu- 
lar clerks.—(1) Assistant to fire mar- 
shal. Peo. v. New York Fire Comrs., 
Wo ON. Yo 74317. (2) Cashier in the 
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petitive class. 


class specifically 


office of the commissioner of public 
works. Matter of Wiegand, 89 Misc. 
454, 80 NYS 1738 (the position is one 
requiring the trust and confidence of 
the appointing officer, and the duties 
are not of a merely clerical nature), 
(3) Chief clerk in tax department. 
Peo. v. Wells, 85 App. Div. 378, 83 
NYS 3876 [rev on other grounds 178 
N. Y. 411, 70 NE 926]. (4) Hose re- 


pairer in fire department. Peo. v. 
Scannell, 62 App. Div. 249, 70 NYS 
983. (5) Inspector of water supply 


in department of public works, Peo. 
v. Dalton, 34 App. Div: 302, 54 NYS 
2i6 [aft 159 (NeSY! 2359 537 NB L113 ]° 
(6) Property clerk in police depart- 
ment. Peo. v. McAdoo, 101 App. Div. 
183, 91 NYS 553 faff 181 -N. Y. 548 
mem, 74 NE 1123 mem] (the duties 
of the position, namely, that of re- 
ceiving all property which has be- 
come separated from the owner and 
has come into the hands of the police, 
and Keeping it while it may be re- 
quired as evidence in courts of jus- 
tice and until its owner may appear 
or be ascertained, or none appear- 
ing, until it is sold in accordance 
with law, are not those of a regular 
clerk but rather those of a subordi- 
nate in the department of police, and 
the discharge of such duties calls 
for qualities far different from those 
required in a clerk engaged in the 
keeping of books, the making of 
entries, or the casting of accounts). 
(7) Roundsman in department of 
docks. (Peo. vi \ Cram, 15> Mise. 12) 
86 NYS 1117. (8) Sanitary inspector 
in health department. Peo. v. New 
York Health Dept., 24 NYWklyDig 
TOT (9) Secretary of dock depart- 
ment. Peo vie Koch: 22 NYISts 1100: 
(10) Superintendent of telegraph in 
the fire department. Peo. v. New 
Work Fire *Comrs? 923 SEbun) 37) fatt 
86 N. Y. 149]. 

5. Kydd v. San Francisco, 37 Cal. 
A. 598, 174 P 88. : 

6 Kydd v. San Francisco, supra, 

7. See supra text and notes 2-5, 

8. Craigie v. New York, 114 App. 
Div. 880, 100 NYS 197; Peo. v. Welde, 
27 Misc. 697, 59 NYS 474. 

[a] Clerk in office of commis- 
sioner of jurors.—The office of com- 
msissioner of jurors for the _ bor- 
ough of Manhattan in New York 
City is a “city office; pand'\a;, ‘clerk 
therein who holds a position subject 
to competitive examination cannot be 
lawfully discharged without compli- 
ance with civil service requirements. 
Peo. v. Welde, 27 Misc. 697, 59 NYS 
474 [expl Peo. v. Plimley, 1 App. 
Div. 458, 37 NYS ©152]. 

9. Peo. v. Bensel, 131 App. Div. 
89, 115 NYS 214. And see cases in- 
fra this: note, 

[a] Day laborers are not pro- 
tected from arbitrary discharge. 
Chicago v. Southern Surety Co., 239 
Til. A. 628. , 

[b] Employee in noncompetitive 
class is not protected. Peo. vy. Ben- 
sel, 181 App. Div. 89, 115 NYS 214. 

{c] An employee in the exempt 
class (1) is not protected. Chicago 
v. Southern Surety Co. 239 Ill. A. 
628; State v. New Orleans, 161 La. 
207, 108 S 417; Peo. v. Prendergast, 
148 App. Div. 129;.132- NYS 115; 
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designated,’ a municipal civil service employee is 
entitled to protection against summary discharge 
when,® and only when,® his position is in the com- 


A probationary employee cannot be discharged at 
all during the term of his probation.1° 
be summarily discharged on the termination of 
the probationary period,'! but not after his em- 
ployment has become permanent.!” 

A temporary employee is not within the provisions 
of the civil service statutes relating to the dis- 
charge of municipal employees.'* 

[§ 1674] bb. On Abolition of Position. 


He may 


A law 


Peo. v. Wells, 85 App. Div. 378, 83 
NYS 376 [rev on other grounds 178 
N. Y.. 411, 70 NE 926]; Matter of 
Wiegand, 39 Misc. 454, 80 NYS 173; 
Peo. v. Scannell, 30.) Mise! 328, 63 
NYS 474 [aff 56 App. Div. 624 mem, 
67 NYS 1142 mem]; Davies v. Pitts- 
burgh), 252:..P ae. 2545, 09:7) Aedlo onc 
However an attempt by municipal 
authorities to evade the operation of 
the statute by temporarily assigning 
confidential duties to a person in the 
classified service and thereby plac- 
ing him in the exempt class will not 
be allowed to defeat the intention of 
the statute. Peo. v. Cahill, 188 N. 
Yo 0 489:) 885 INE 453° 0 Van leet Gye 
Walsh, 122 Misc. 316, 202 NYS 745; 
Matter of Wiegand, supra. 

10. Peo, v. Kearny, 164 N. Y. 64, 
58 NE 14 [aff 49 App. Div. 125, 62 


NYS 1097]; Peo. v. De Forest, 83 
App. Div. 410, 82 NYS 59;. Peo. v. 
Whitehead, 99 Misc. 578, 164 NYS 


663, 94 Misc. 360, 157 NYS 563; Peo. 
Mas Mocs 36> Mise, 71%, #4 . Nees 

Tenure of probationary appointee 
see supra § 1648. 

11. O’Grady v. Low, 74 App. Div. 
246, 77 NYS 661; Peo. v. Coler, 56 
App. Div. 171, 67 NYS 652; McVay 
v. New York, 116 NYS 908. : 

[a] No reasons need be assigned 
in discharging a probationer at the 
end of his term. Peo. v. Wells, 38 
Mise. 573, 77 NYS 1014. 

12. Peo. v. New. York Bd. of Edu- 
cation, 217 N. Y. 470, 112 NE 167; 
Peo. v. De Forest, 83 App. Div. 410, 
82 NYS 59; Peo. v, Kearny, 36 Misc. 
(1%, T4 INYS 394; 

13. Cal.—Rodrigue v. 


Rogers, 4 
Cal. cA. 2575 8) 2 563: 


lll.—Kenyon v. Chicago, 185 MI). 
A, 227. 

La.—Kirkpatrick v. Monroe, 157 La. 
645, 102 S 822. 


Minn.—State v. Minneapolis Bd. of 


Public Welfare, 149 Minn, 322, 183 
NW 521. 

N. Y.—McNamara v. New York, 
152 N. Y¥.. 228, 46 NE 507; Peo. v. 
Mantry, 1382  Mise.7 80.766. NYS) 1856 
ped Vile INI Wie VOI Ky ee OV NYE 

Oh.—State v. Schneller, 15 OhNP 
NS 438 


Wash.—State v, Seattle, 127 Wash. 
CSAs 2s TOOT 

[a] A person holding over at suf- 
ferance after the expiration of a fixed 
term is not within the protection of 
the statutes. Rodrigue v. Rogers, 
4 Cal. A. 257, 87 P 568; Kirkpatrick 
v. Monroe, 157 La. 645, 102 S 822; 
McNamara v. New York, 152 N. Y. 
228, 46 NE 507; State v. Schneller, 
15 OhNEPNS 4388. 

[b] Under a statute requiring six 
months’ continuous employment in 
order to constitute permanent em- 
ployment, an inspector in the de- 
partment of health who was dis- 
charged before the end of the six 
months and was reémployed in a 
different department cannot claim 
continuous employment so as to en- 
joy the protection of the statutes. 
State v. Minneapolis Bd. of Public 
Welfare, 149 Minn, 322, 1883 NW 521, 

Tenure of temporary appointee see 
supra § 1649. 
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protecting employees in the civil service of a mu- 
nicipality from arbitrary discharge is not applicable 
brought about by an 
abolition of a position made in good faith for rea- 
sons of economy or because the work is no longer 
cannot be 
abolished for the ulterior purpose of removing the 
incumbent thereof without a compliance with the 
requirements of the statute;'® and, in the absence 
of a statutory provision to the contrary, an attempt 
to abolish a position by a municipal agency other 
than the one which created it will not deprive the 
employee of his right to the position.'® 

The order in which employees shall be discharged 
on a reduction of a working force is sometimes 
preseribed by charter, statute, or rule of a civil 
Some provisions require the 
employees most recently employed,'* while others 
require the least efficient employees,*® to be first 


where the discharge is 


required;1* but a_ position 


service commission.!? 


14. Cal.—Gilbert v. San Francisco 


Civ. Serv. Commn., 61 Cal. A. 459, 
2th, POs 
Ill.— Thomas v. Chicago, 273 Ill. 


479, 113° NE 140 [aff 194 Ill. A. 
526]; Chicago v. Peo., 136 Ill. A. 
296; O’Neill v. Fitzsimmons, 114 Ill. 
A. 168 [aff 214 Ill, 494, 73 NE 797). 

La.—State v. New Orleans Sewer- 
age, ete, Bd., 160 La. 251, 106 S 845. 

Mass:—Butler v. Port of Boston, 
222 Mass. 5, 109 NE 653. : 

Minn.—State v. Matson, 155 Minn. 
137, 193 NW _ 30. 

N. J.—Ziegler v. Burk, 83 N. J. L. 
207, 83 A 976; Burney v. Paterson, 
(Sup.) 131 A 80. 

N. Y.—Lethbridge v. New York, 
133 N.Y. 232) 30 NE) 975 [rev 59 N. 
Y. Super. 486, 15 NYS 562]; Emmitt 
v. New York, 128 N. Y. 117, 28 NE 
19; Langdon vy. New York, 92 N. Y. 
427 [aff 27 Hun 288, 63 HowPr 134]; 

- Phillips v. New York, 88 N. Y. 245 
{aff .10 Daly 278]; Caldwell v. New 
York, 148 App. Div. 304, 133 NYS 
168 [app dism 210 N. Y. 576, 104 NE 
126]; Sullivan v. McAneny, 145 App. 
Div. 413, 130 NYS 24; Shane v. New 
York, 135 App. Div. 218, 120 NYS 
428 [rev 63 Misc. 304, 116 NYS 685]; 
Peo. v. Monroe, 99 App. Div. 290, 90 
NYS 907; Peo. v. New. York Health 
Dept., 86 App. Div. 521, 83 NYS 
800 [aff 176 N. Y. 602, 68 NE 1123]; 
Peo. y. Dalton, 85 App. Div. 110, 838 
NYS 321; Peo. v. Shea, 51 App. Div. 
227, 64 NYS 973 [aff 164 N. Y. 573 
mem, 58 NE 1091 mem]; Reilly v. 
Smith, 92 Misc. 309, 156 NYS 686; 
Peo. v. Smith, 91 Misc. 131, 154 NYS 
288; Vincent v. Cram, 27 Misc. 158, 
57 NYS 771; Sheehan v. New _ York, 
21 Misc. 600, 48 NYS 662; Peo. v. 
Public Parks Comrs., 60 HowPr 130: 

Oh.—Vansuch v. State; 112 Oh. 
St. 688, 148 NE 232; Curtis v. State, 
108 Oh. St. 252, 140 NE 522. 

Wash.—Storey v. Seattle, 124 Wash. 
598, 215 P 514; State v. Seattle, 121 
Wash. 247, 208 P 1092; State v. Seat- 
tle, 109 Wash. 629, 187 P 339; Kes- 
sler v. Seattle, 93 Wash. 192, 160 P 
423; State v. Seattle, 82 Wash. 464, 
144 P 695; State v. Seattle, 74 Wash. 
199, 1383 P 11, 4 ALR 198. 

“The abolition of an unnecessary 
position made in good faith plainly 
is the duty of an executive or ad- 
ministrative officer. One_ holding 
such a position, though efficient in 
the performance of his duties, may 
be removed simply because the posi- 
tion is no longer necessary, provided 
the removal is made in good faith, 
and the recital of that reason is not 
made the cover for some other un- 
justifiable motive.” Gardner v, Low- 
ell, 221 Mass. 150, 154, 108 NE 9387. 

[a] Reason for rule.—‘It is hard 
to see how a personal explanation 
would cure a lack of departmental 
moneys to pay a salary. Personal 
explanation would not avail unless 


discharged. 


legally 


the relator could induce the depart- 
ment to dismiss some other person 
or to rescale salaries for his benefit; 
and this, of course, is not the pur- 
pose of the statute.” Peo. v. New 
York Health Dept., 86 App. Div. 521, 
523, 83 NYS 800 [aff 176 N. Y. 602 
mem, 68 NE 1123 mem]. 

[b] The failure of the proper 
municipal authorities to make a new 
appropriation of funds for the posi- 
tion (1) will generally be sufficient 
evidence of an intention to abolish 
the position. Peo. v. Higgins, 159 
App. Div. 226, 144 NYS 157; Colihan 
v.' Miller, 72 Mise. 140, 131 NYS- 99. 
(2) But the mere fact that during 
the absence of an employee for mili- 
tary service no appropriation was 
made for his salary does not show 
an abolition of the position, where 
the employee’s name was carried on 
the books, and no record of the al- 
leged abolition appeared on the de- 
partment records, and no notice of 
an abolition was given to the civil 
service commission. Peo. v. Leo, 233 
N.Y: 173, 1385 NE 234. 

15. Cal.—Barry v. Jackson, 30 Cal. 
A. 165, 157 P 828. 

Ill.—Peo. v. Coffin, 282 Ill. 599, 119 
NE 54. : 

La.—State v. New Orleans, 153 La. 
705, 96 S 539; State v. New Orleans, 
149 La. 1095, 90 S 417. 

Mo.—State v. Kansas City, (A.) 
257 SW 197; State v. Kansas City, 
213 Mo. A. 349, 250 SW 927. 

N. Y.—Van Fleet v. Walsh, 122 
Misc. 316, 202 NYS 745. 

“Neither the city nor the commis- 
sion, nor both combined, can legally 
abolish a position temporarily for 
the unlawful purpose of later re- 
establishing it and installing therein 
another person as employee.” Peo. 
v. Coffin, 282 Til. 599; 610, 119 NE 54. 

[a]) The mere changing of the 
name of the position by the author- 
ized agency does not operate as a 
valid abolition thereof. State v. New 
Orleans, 149 La. 1095, 90 S 417; Peo. 
v. Grout, 45 Mise. 47, 90 NYS 861. 

16. Peo. v.-Hayes, 115 Misc. 373, 
376, 190 NYS 30 [aff 199 App. Div. 
930 mem,:191 NYS 946 mem]. 

“IT think it is a fair inference in 
the absence of any direct statutory 
provision to the contrary that a po- 
sition can be abolished only by the 
same agencies that created it, and 
that, therefore, from a_ technical 
point of view, a position as distin- 
guished from the incumbent or the 
salary attached thereto is not abol- 
ished until appropriate action to that 
effect is taken by the commissioner 
and the board of aldermen.” Peo. 
v. Hayes, supra. 

17. See infra text and notes 18, 19. 

18. State v. New Orleans, 150 La. 
1, 90 S 419. 

19. State v. Seattle, 127 Wash. 681, 
221 P 997;. Kessler .v.' Seattle, 93 


Right to another appointment, 
provided by charter or statute that, where a posi- 
tion is abolished, the name of the incumbent shall 
be placed upon a proper eligible list,?° and he shall 
be accorded preference to an appointment when a 
vacancy occurs.”* 

[§ 1675] (c) Grounds for Discharge. Under stat- 
utes prescribing the grounds for removal of a mu- 
nicipal civil service employee only in general terms, 
such as statutes providing that an employee shall 
be removed or discharged only for cause”? or just 
cause,?* and that he shall not be removed for re- 
ligious or political reasons,”* it is essential to the 
validity of a discharge that it shall be based on 
some substantial misconduct or incapacity which 
renders the employee unfit for further service.*° 
Particular matters held sufficient to warrant a dis- 
charge include dishonesty in service,”* intoxication 


It is sometimes 


Wash. 192, 160 P 423; State v. Seat- 
tle, 82 Wash. 464, 144 P 695. 

20. Matter of Osmer, 26 Hawaii 
97; State v. Kansas City, (Mo. A.) 
257 SW 197; Peo. v. Connolly, 161 
App. Div. 745, 147 NYS 186 [aff 212 
N. Y. 599 mem, 106 NE 1039 mem]. 

Eligible lists generally see supra 


§ 1640. 
Right of former employee to ~ 
eaten a in appointment see supra 

22. Kammann vy. Chicago, 222 Ill. 
63, 78 NE 16. 

23. McCarthy v. Emerson, 202 Mass, 
352, 88 NE 668; Patton v. Philadel- 
phia, 273 Pa. 427, 117 A.272; Truitt v. 
Philadelphia, 221 Pa. 331, 70 A 757. 


24. Md.—Stevens y. Crosbie, 137 
Md. 655, 1138 A 329. - 
Mo.—State v. Kansas City, (A.) 


257 SW 197; State v. Kansas City, 
213 Mo. A. 349, 250 SW 927. 
148 


N. Y.—Peo. v. Prendergast, 

App. Div. 129, 132 NYS 115. 
Pa.—Truitt v. Philadelphia, 221 Pa, 

331, 70 A: 757. 


Que.—Fortier v. Guerin, 12 Que. 
Pre 108. 
25. Chicago v. Gillen, 124 Ill. A. 


210, 211 [aff 222 Ill. 112, 78 NE 13]; 
Truitt v. Philadelphia, 221 Pa. 331, 
338, 70 A 757. 

“A cause means some substantial 
shortcoming which renders continu- 
ance in his office or employment in 
some way detrimental to the disci- 
pline and efficiency of the service, 
and something which the law and a 
sound public opinion will recognize 
as a good cause for his no longer oc- 
cupying the place.” Chicago v. Gil- 
len, supra. 

“The cause must be substantial and 
one which affects the efficiency of the 
employee and the good of the serv- 
ice.” Truitt v. Philadelphia, supra. 

26. Peo. v. White, 30 NYS 163 [aff 
151 N. Y. 637 mem, 45 NE 1133 mem]. 

[a] The action of a meter inspec- 
tor in reducing the reading of a water 
meter is such an act of dishonesty as 
to warrant his discharge. Peo. y. 
White, 30 NYS 163 [aff 151 N. Y. 
637 mem, 45 NE 1133 mem]. 

[b] Irregular conduct giving rise 
to suspicion.—Irregular conduct on 
the part of a senior clerk in charge 
of the computing room of the civil 
service commission, which gives 
rise to a suspicion that he is 
giving out advance information of 
the ratings of candidates, may prop- 
erly be deemed detrimental to the 
public service and is a substantial 
and sufficient ground for the removal 
of the clerk. McGuire v. Municipal 
Civ. Serv. Commn., 157 App. Div. 351, 
142 NYS 426 [aff 209 N. Y. 597 mem, 
1038 NE 1126 mem] (taking memo- 
randa of the names and ratings of 
candidates and leaving the room and 
premises with the memoranda in his 
possession), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1675-1676] 


while on duty,*? political activity in contravention 
of statute,?> absence from work without leave,?® 
neglect of duties,°° and violation of departmental 
rules.** On the other hand the fact that an em- 
ployee fails to pay debts out-of his salary,®? pro- 
tests against the first step of an attempt to dis- 
pense with his services,** obeys the directions of a 
higher officer than his immediate superior,*+ dis- 
obeys an order, where a paramount duty requires 
such disobedience,®® or, on a single occasion, per- 
forms work which, although proper and within his 
general field of employment, is, strictly speaking, 
beyond the scope of his duty and authority,®® is 
not sufficient to warrant his removal or discharge 
under civil service laws, nor is the fact that an- 
other person is better qualified for the position®? 
or 1s more congenial to the appointing or remov- 
ing power.°®& An employee may be removed or dis- 
charged for fraud in securing his appointment,*® 
but not for an irregularity in the mode of appoint- 
ment.*° 

[§ 1676] (d) Proceedings—aa. Preferment, Fil- 


27. O’Dowd v. Boston, 149 Mass. 


MUNICIPAL CORPORATIONS 


37. Peo. v. New York Fire Comrs., 
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ing, and Notice of Charges. The removal of a 
municipal employee entitled to the protection of 
the civil service laws without any charges being 
preferred is without validity or effect.‘ Under 
most,*? although not all,*® civil service laws, an 
employee cannot be legally discharged unless the 
discharging authority furnishes the employee with 
a notice or statement setting forth the reasons or 
grounds for the discharge. The notice or state- 
ment must be in writing,** and set forth the rea- 
sons for the discharge with sufficient particularity 
to enable the employee to make a proper answer, 
defense, or explanation;*® but the certainty re- 
quired in a bill of indictment*® is not necessary,*? 
and less particularity is required where the em- 
ployee is not.entitled to a trial upon the merits 
than, where he is entitled to such a trial.48 It 
is variously provided by different statutes, charters, 
or ordinances that the reasons for the removal of 
a municipal employee, or a copy thereof, shall 
be made a matter of public record,*® be filed with 


imposed by the statute, before “the 
removing officer can dismiss the em- 


443, 21 NE 949; Peo. v. Hynes, 101] 72 N. Y. 445. 

App. Div. 453, 91 NYS 1032. 38. Peo. v. New York Fire Comrs., 
28. Shellenberger v. Warburton, | supra. 

279. Pa. 577,°124 A. 189. - 39. Peo. v. Moscowitz, 87 Misc. 


29. Neal v. New Haven, 838 Conn. 
151, 154, 76 A 543; Kammann yv. Chi- 
cago, 222 Ill. 638, 78 NE 16; Peo. v. 
Bensel, 131 App. Div. 89, 115 NYS 
214; Peo. v. Gallagher, 82 Misc. 679, 
144 NYS 107; Patton vy. Philadelphia, 
213. Pa,-429,/117 A 272, 

“Whatever else the civil service 
rules may mean, they do not mean, 
and we hold that they never were 
intended to mean, that a clerk, an 
employee of this department, may 
absent himself from his work for 
weeks and months at a time, and ut- 
terly neglect to perform any of the 
duties incident to his position, either 
from caprice or sickness, and still 
hold his position, and still have the 
legal right to demand the salary at- 
tached to it, after his employer has 
in good faith and for such absence 


and neglect discharged him.” Neal 
v. New Haven, supra, 
30. McCarthy v. Emerson, 202 


Mass. 352; 88 NE 668; Peo. v. Mon- 
roe, 106 App. Div. 607, 94 NYS 366; 
Jameson y. Cincinnati, 7 Oh. Cir. Ct. 
IN. So 200, 23 Ohy Cir. Cty41>, Sailer 
v. Philadelphia, 273 Pa. 424, 117 A 271. 

$1. Peo. v. Butler, 124 App. Div. 
148, 108 NYS 848; Peo. v. Long Island 
City Bd. of Education, 84 Hun 417, 32 
“NYS 377; Peo. v. Andrews, 9 Misc. 
569, 30 NYS 398 [aff 11 Mise. 713 
mem, 381 NYS 1131 mem]; State v. 
Boyington, 110 Wash. 622, 188 P 
777; Cook v. Halifax School Comrs., 
35 N. S. 405. Compare Prowler v. 
Taylor, 212 App. Div. 116, 208 NYS 
354 (holding otherwise as to a first 
offense of accepting a gratuity in 
violation of a departmental rule 
where the rule prescribes a_ speci- 
fied number of demerits. as the pe- 
nalty for a first offense and dismissal 
as the penalty for a fourth offense). 

32. Ft. Smith v. Quinn, 170 Ark. 
54, 278 SW 625; Chicago v. Gillen, 


VISTI ALY 210) Patt 222001 142)..478 
NE 13]. 
33. Griffin v. Thompson, 202 N. Y. 


104, 95 NE 7. 

34. Griffin v. Thompson, supra. 

35. Peo. v. Sullivan, 143 App. Div. 
937, 128 NYS 365. 

{a] MIllustration.—A janitor may 
be justified in disobeying an order of 
his superior requiring him to leave 
his work of tending the furnace fires, 
where his performance of his duties 
may be vitally necessary for the 
preservation of the well-being of the 
municipal citizens. Peo. v. Sullivan, 
143 App. Div. 937, 128 NYS 365. 

36. Griffin v. Thompson, 202 
Y.. 104, 95 NE 7. i 


448, 150 NYS 571. 

. 40. State v. Kansas City, 213 Mo. 
A. 349, 250 SW 927; Peo. v. Con- 
nolly, 161 App. Div. 745, 147 NYS 
186 [motion to dism app den 211 N. 
Y. 609 mem, 105 NE 1095 mem, and 
aff 212 N. Y. 599 mem, 106. NE 1039 


mem]; Hornberger v. State, 95 Oh. 
St. 148, 116 NE 28. 
41. Bassler vy. Gordon, 119 Kan. 


40, 237 P 907. 
- Mass.—Gardner vy. Lowell, 221 
Mass. 150, 108 NE 937. 

Mo.—State v. Kansas City, 303 Mo. 
50, 259 SW 1045; State v. Kansas 
City, (A.) 263 SW 521; State v. Kan- 
sas City, 217 Mo. A. 288, 263 SW 
516; State v. Kansas City, (A.) 258 
SW 762; State v. Kansas City, (A.) 
257 SW 197; State v. Kansas City, 
213 Mo. A. 349, 250 SW 927; State v. 
Kansas City, 206 Mo. A. 17, 226 SW 
986. 

Oh.—Toledo v. Osborn, (A.) 155 NE 
250. 

Pa.—Patton -v. Philadelphia, 273 
Parl 427.1 AS 2023" Truitt +.) Phila 
delphia, 221 Pa. 331, 70 A 757; Rush 
v. Philadelphia, 62 Pa. Super. 80; 
Sailes v. Philadelphia, 30 Pa. Dist. 
565. 

Tex.—San Antonio Fire Fighters’ 
Local Union No. 84 v. Bell, (Civ. 
A.) 223 SW 506. 

[a] A request by the employee is 
not necessary. State v. Kansas City, 
(Mo. A.) +257 SW 197. .° 

{b] Time of notice.—(1) Notice 
must be given on or before the time 
of the discharge. Stevens vy. Crosbie, 
137 Md. 655, 113 A 329. (2) Under 
Gen. L. ec 31 §§ 48, 45, notice must 
be given within twenty-four hours 
of the discharge or alleged suspen- 


sion. Peckham v. Fall River, 253 
Mass. 590, 149 NE 622; Carey v. 
Casey, 245 Mass. 12, 139 NE 384. 
43. State v. Seattle, 135 Wash. 
505, 238 P 1: 
44. Peckham vy. Fall River, 253 


Mass. 590, 149 NE 622; State v. Kan- 
sas City, (Mo. A.) 258 SW 762. 

45. State v. Kansas City, (Mo. 
At) 257) SW 19 Tes Peon v. Starks,.33 
Hun (N. Y.) 384; Truitt v. Phila- 
delphia, 221 Pa, 331, .839,-340,-70 A 
5 


{6 

“The officer must state specifically 
in writing the cause or causes of the 
unfitness or incompetency of the em- 
ployee to perform the duties of his 
appointment, He must designate 
wherein the employee is incompe- 
tent to perform the service or is 
unfaithful in the performance of his 


duties... This is a condition. precedent, 


ployee to perform the duties of his 
datory and the failure of the officer 
to observe this provision of the act 
will render the employee’s removal 
as abortive as if no cause had been 
assigned. The purpose of the stat- 
ute in requiring a written statement 
of the reasons for dismissing the 
employee is that he may have an 
opportunity to meet and refute the 
allegations of incompetency, unfit- 
ness or unfaithfulness alleged 
against him, and thereby prevent his 
removal, ... How is he to make a 
‘written answer’ to the charges of un- 
fitness or inefficiency, as required by 
the act, if the charges against him 
are not specifically set forth in the 
statement furnished by the remov- 
ing officer?” Truitt v. Philadelphia, 
supra. 

[a] A statement that the dis- 
charge is for cause is insufficient. 
State v. Kansas City, (Mo. A.) 257 
Sw 197. , 

{b] A statement that the dis- 

charge is for incompetency is insuffi- 
cient. Peo. wv. Starks, 33 Hun (N. 
Y.) 3884. 
[c] “For the betterment of the 
service” is not such a statement of 
the reasons for dismissal as is re- 
quired by statute. Truitt v. Phila- 
delphia, 221 Pa. 331, 340,-:70 A 757, 
760 (‘the reason assigned is general, 
vague and indefinite, and wholly 
fails to meet the requirements of 
the statute’’). 

{d] Sufficient charge of neglect of 
duty.—‘“‘A notice charging the em- 
ployee with neglect of duty as shown 
in frequent and protracted absence 
from work during hours which should 
have been devoted to his duties, in 
permitting the police patrol boxes 
and elevator signal service to remain 
in disrepair and in such condition as 
to render them unfit for use, and in 
negligence in and general disregard 
for the requirements of the position 
as manager of the electrical bureau, 
is ample to inform of the nature of 
the offense with which the employee 
was charged.” Patton y. Philadel- 
273 Pa. 427, 429, 117 A 272. 
See Indictments and Informa- 
tions § 180. : 
Shellenberger v. 
299 Pas (577, 124 As 189. 

[a The notice is sufficient if “it 
points to some specific law that has 
been violated, without going into 
details.” Shellenberger v. Warbur- 
ton, .279 “Pa. 6577, 581, 124) A 139) 

48. Shellenberger v. Warburton, 
supra, 

Trial or hearing see infra § 1677 

49. Gardner v. Lowell, 221 Mass 
150,108 NE 937. ae 


Warburton, 


916 [43 C.J.] 


the civil service commission,®°° or be furnished to 
the civil service commission®! and entered upon its 
public records.®? However, an inadvertent entry 
of the wrong reasons upon the records does not 
invalidate the discharge, where the employee was 
apprised of the true reasons for his discharge.*® 
[§ 1677] bb. Hearing or Explanation. The civil 
service laws invariably provide that, upon the filing 
or giving notice of the reasons for his discharge, 
the employee must be accorded an opportunity to 
defend himself against the charges;°* but the laws 
differ as to the extent of the right conferred,°° 
some laws providing for a hearing in the nature 
of a judicial trial or investigation,°® although not 
necessarily attended by the formalities and tech- 
nicalities incident to a trial before a court,>” and 
others affording simply an opportunity for an 
answer, reply, or explanation.°*> Where so pro- 
vided by charter or statute, the employee is en- 
titled to a hearing or investigation only where he 
requests or demands one within a specified number 
of days after the reasons for his removal are 
filed or furnished him.®® Where only a right to 
answer, reply, or explain is granted to the em- 
ployee by the governing charter or statute, the 
discharging authority is generally designated as 


MUNICIPAL CORPORATIONS 


Bie ae IK, i 


ea 1676-1677 


the agency authorized to hear, investigate, and con- 
sider the explanation, answer, or reply,** but where 
the right to a hearing is granted,®? the civil sery- 
ice commission is generally,®* although not always,°* 
designated as the tribunal authorized to conduct 
the hearing. Also where an employee is accorded 
only the right to make an explanation,®® he is not 
entitled to be represented by counsel,®® or to in- 
troduce evidence to establish or sustain his explana- 
tion.*? -On the other hand, where the statute pro- 
vides for a right to a hearing,®® the employee is 
sometimes,®? although not always,’° accorded the 
right to be represented by counsel, to hear the 
testimony of the witnesses,“4 and to be allowed to 
cross-examine them,’* and to be sworn if he so 
requests;7* but he has no right to have the wit- 
nesses sworn,’* or to have a written record of 
the proceedings made by the board conducting the 
trial or hearing.” 

Consideration and determination. A civil service 
commission may consider only the sufficiency of the 
cause for discharge,*® and not the sufficiency of 
the proceedings taken by the discharging author- 
ity."7 While the officer, board, or commission vested 
with power in the premises has a wide discretion 
in determining the sufficiency of the charges 


50. Peo. v. De Forest, 83 App. Div. 
410, 82 NYS 59; State v. Seattle, 
135 Wash. 505, 238 P 1. 

51. Stevens v. Crosbie, 
655, 113 A 329; Philbrick v. Dust, 
178 Mich. 605, 146 NW 175; Shellen- 
berger v. Warburton, Py yaad exami SL Le 
124 A 189; Truitt v. Philadelphia, 221 
Pa. 331, 70 A 757. 

52. Truitt v. Philadelphia, supra. 

{a] he manifest object of the 
requirement is “to show the public 
that the dismissal has been for a 
sufficient cause.’ Truitt v. Phila- 
delphia, 221 Pa. 331, 337, 70 A 757. 

53. Peo. v. Butler, 122 App. Div. 
790, 107 NYS. 833; Peo. v. Myers, 10 
NYS 815. 

54 See statutory provisions, 
cases infra notes 56-58 

55. See infra text and notes 56- 
58. ? 

56. Ark.—Ft. Smith v. Quinn, 170 
Ark. 54, 278 SW 625. 

Cal.—Hackett v. Morse, 45 Cal. A. 
788, 188 P 308. 

Conn.—Thompson v. Troup, 74 
Conn. 1215-249" A... 907. 

Lil——Peo:s vac hicago,. ao laill 7Ag 
171 [aff 227 Ill. 445, 81 NE 370]. 

La.—State v. Jordan, 149 La. 312, 
89 S 15. 

Mass.—Tucker v. Boston, 223 Mass. 
433,92) NT) 9105 McCarthy v. Emer- 
son, 202 Mass. 352, 88 NE 668, 

Mo.—State v. Kansas City, (A.) 
258 SW 762; State v. Kansas City, 
(A.) 257 SW 197. 

N. J.—Brokaw v. Burk, 89 N. J. L. 
132, 98 A 11, 

R. I.—Chace_ v. 
Red, 331, 89° Ay L066; 
1257. 


Yex.—San Antonio Fire Fighters’ 
Local Union No. 84 v. Bell, (Civ. A.) 
223 SW 506. 

Wash. Pe ae v. Seattle, 135 Wash. 
50S; e206. E>, 

57. State v. New Orleans, 159 La. 
69, 105 S 228; McCarthy v. imerson, 
202 Mass. 352, 88 NE 668. 

[a] The attainment of substantial 


and 


Providence, 36 
AnnCas1916C 


justice, rather than the observance of. 


any particular formalities, is aimed 
at. McCarthy v. Emerson, 202 Mass. 
352, 88 NE 668. 

58. State v. Sudheimer, 164 Minn. 
437, 205 NW 3269; Peo. v. New York 
Fire Comrs., 72 N. Y. 445; Dunphy 
v. Kingsbury, 173 App. Div. 49, 159 
NYS 3889; Craigie v. New York, 114 
App. Div. 880, 100 NYS 197; Peo. 
v. Hynes, 101 App. Div. 453, 91 NYS 
1032; Peo. v. Scully, 56 App. Div. 


137 Md.|v. Thompson, 


302, 67 NYS 839; Peo. v. Constable, 
27 "App. Div. 74,150) NYS. L205 4Reo; 
v. Starks, 33 Hun (N. Y.) 384; Peo. 
26 Hun 28 [aft 94 
N. Y. 451]; Peo. v. Campbell, 50 N. 
Y. Super. 82; Matter of Emmet, 65 
HowPr. (N. Y.) 266; Peo. v.. O’Keefe, 


80 Mise. 344, 141 NYS 82; Curtis 
v. State, 108 Oh. St. 292, 140 NE 
522; Jameson v. Cincinnati, Tee@ he 


Cir“Cty iN: S¥-100,°28. On mCiry Crease. 
Shellenberger v. ‘Warburton, 279. Pa. 
577, 124.A 189; Patton vy. ‘Philadel- 
phia, 273 Pa. 427, 117 A 272; Sailer 
v. Philadelphia, 273 Pa. 424, 117 A 
271; Com. v. Philadelphia, 273 Pa. 
332, 117 A 180; Rush v. Philadelphia, 
62 Pa. Super. 80; Sailes v. Philadel- 
30) Pa aDist) (5659 

Carey v. Casey, 245 Mass, 12, 
139 NE 384; Toledo v. Osborn, (Oh. 
A.) 155 NE 250; State v. Seattle, 135 
Wash, 505, 238 P 1. 

60. See supra text and note 58. 

61. State v. Sudheimer, 164 Minn. 
437, 205 NW 369; Peo. v. Monroe, 
105 App. Div. 61, 93 NYS 898; Peo. 


v. Campbell}, 50 N. Y. Super. 82; Cur- 
tis v. State, 108 Oh. St. 292, 140 NE 
522; Rush~v.. Philadelphia, 62 Pa. 
Super. 80. 


{a] The right to hear the explana- 
tion cannot be delegated by the dis- 
charging authority. Peo. v. Mon- 
roe, 105 App. Div. 61, 93 NYS 898. 

62. See supra text and note 56. 

63. Ark.—FEt, Smith v. Quinn, 170 
Ark. 54, 278 SW 625. 

Cal.—Hackett v. Morse, 45 Cal, A. 
788, 188 P 3808. 

Ill—Kammann y. Chicago, 222 Ill. 
63, 78 NE 16; Quinn v. Chicago, 178 
Ill. A. 115; Feldman v. Chicago, 126 
TAGS LS Gy 

N. J.—O’Neill v. Johnson, 99 N. J. 
L. 317, £23 A538. 


Wash.—State v. Boyington, 110 
Wash. 622, 188 P 777. 

64. Peo. v. Chicago, 227 Ill. 445) 
Sh NE 370k Patt 18d esl eas aa 
Carey v. Casey, 245 Mass. 12, 139 
NE 384. \ 

[a] The board or officer which ef- 


fected the discharge shall give the 
public hearing, under Gen. L. ec 31 
§ 43. Carey v. Casey, 245 Mass, 12, 
139 NE 384. 

[b] Board of education.—Where a 
statute provides in general that a 
hearing on discharge shall be given 
to civil service employees by the 
civil service commission, and a later 
statute provides that employees in 
the department of education shall be 


tried before the board of education, 
the latter statute will be given effect 
in a case of charges made against 
employees of the board of education. 
Peo. v. Chicago, 227 Ill. 445, 81 NE 
310) fate 132° TH. ANd. 


65. See supra text and note 58. 
66. Peo. v. Campbell, 50 N. Y. 
Super, 82; Peo. v. Grant, 13 NYS 


676 [aff 128 N. Y. 620 mem, 28 NE 
254 mem]. 

67. Peo. v. Brady, 58 App. Div. 
219, 221, 68 NYS 796; Peo. v. Mac- 
Lean, 58. Hun, 152, 11 NYS 559, 

“Relator was not entitled to give 
any evidence whatever to establish 
the truth of the explanation which 
he had made. All that he was en- 
titled to have was an opportunity 
to explain and that was given him, 
and when he had offered his ex- 
planation, if the charges were mate- 
rial and serious enough to warrant 
his removal unless they were suffi- 
ciently explained, it was for the 
commissioner to say whether the ex- 


cuses were satisfactory.” Peo. Vv. 
Brady, supra. 
68. See supra text and note 56. 


69. Gardner v. Lowell, 221 Mass. 
150, 108 NE 937; McCarthy v. Eemer- 
son, 202 Mass. 352, 88 NE 668. 

70. State v. New Orleans, 159 La. 
69, 75, 105 S228, 

“We think the right to be heard 
is one thing, and the right to be 
assisted by ’ counsel is quite an- 
other thing. And this last (like the 
right to be confronted by witnesses) 
exists only to the extent that it is 
expressly granted by law.” State 
v. New Orleans, supra, 

71. State v. New Orleans, supra; 
McCarthy v. Emerson, 202 Mass. 362) 
88 NE 668. 

72. McCarthy y. Emerson, supra. 

73. McCarthy y. Emerson; supra. 

74. State v. New Orleans, 159 lua. 
COs SLO SS 22/8: 

75. State v. New Orleans, supra. 

[a] Reasons for rule are that 
the statute does not require that 
the proceedings and oral statements 
at such trials shall be reduced to 
writing; and that, where the trial 
is publicly held, the employee is per- 
mitted and afforded full opportunity 
to take and keep a full report of 
the proceedings. State v. New Or- 
leans, 159 La, 69, 105 S 228. 


76. Hornberger. v. State, 95 Oh. 
St. 148, 116 NE 28. 

77. Philbrick v. Dust, 178 Mich. 
605, 146 NW 175. 


—— ————————————— T 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1677-1678] 


made,’® yet where the employee has rendered long 
and faithful service in his employment, the officer 
should take into consideration any extenuating cir- 
cumstances tending to excuse an act which, stand- 
ing alone, constitutes good cause for removal.’9 

Certiorari lies to review 
the action of an officer, board, or commission in dis- 


[§ 1678] cc. Review. 


missing an employee protected by 


laws,®° and, as has been stated, an employee dis- 
missed in violation of civil service laws may bring 
an action of mandamus to compel his reinstate- 


ment.§t Regardless of whether 


tempted by certiorari or mandamus for reinstate- 
ment,®* the reviewing court will ordinarily inquire 
only whether the officer, board, or commission had 
Jurisdiction,§® acted within the prescribed rules,®* 
and followed the form of proceedings legally ap- 
plicable in such ecases;®* it will not review or dis- 


78. Mass.—O’Dowd v. Boston, 149 
Mass. 448, 21 NE 949. 

N. Y.—Peo. v. Butler, 124 App. 
Div. 148, 108 NYS 848. 

Oh.—Jameson v. Cincinnati, 7 Oh. 
CireCt. Nos, £005 28 Oh. Cin Ct 41. 

Wash.—State v. Boyington, 110 
Woe G22F PRS eis 


Halifax School 
S. 405. 


79 
587, 172 NYS 48. 

{a] Thus, where a city employee 
who has served faithfully for twenty 
years commits acts of insubordina- 
tion while in a mentally deranged 
condition, ,or in a condition of ex- 
treme nervous prostration, he should 
not be dismissed, but at most should 
be retired for disability, or tempo- 
rarily suspended. Peo. v. Connolly, 
184 App. Div. 587, 172 NYS 48. 

80. Ft. Smith v. Quinn, 170 Ark. 
54, 278 SW 625;\Kammann v. Chi- 
eago, 222 Ill. 63, 78 NE 16; Feldman 
ve Ghicago, 126 Tl, Al 186s “Peo. \v- 
Hayden, 133 N. Y. 198, 30. NE 970; 
Peo. v. New York Fire Comrs., 72 N. 
Y. 445; Murray v. Connolly, 184 App. 
Div. 587,-172 NYS 48; Peo. v. Myers, 
10 NYS 815. 


81. See supra § 1672. 

82. Peo. v. Chicago, 142 Ill. A. 
103. . 

83. Peo. v. Chicago, supra; Feld- 


man vy. Chicago, 126 Ill. A. 186. 

4. State v. Kellogg, 119 Wash. 
584, 205 P 843. 

85. Peo. v. Chicago, 142 Ill. A. 
103; Feldman v. Chicago, 126 Ill. 
A. 186. But see State v. Kansas 
City, 218 Mo. A. 349, 250 SW 927 
(the court has only two main ques- 
tions to determine, namely,’ whether 
the employee is within the terms of 
the Civil Service Law and whether 
he has been discharged in violation 
thereof, and, in deciding the latter 
of these two questions, no slavish 
subjection to mere form must be ad- 
hered to, but the real substance of 
what was done in ousting the em- 
ployee should be looked to). 

[a] Whether the employee was 
given a hearing such as is contem- 
plated and provided for by statute 
may be determined by the court. Mc- 
Carthy v. Emerson, 202 Mass, 352, 
88 NE 668. 

[b] Where the proceedings are 
regular in every respect, there is 
nothing for the court to review. 
Price vy. Seattle, 389 Wash, 376, 81 P 
847. 

g6. State v. Boyington, 110 Wash. 
622, 188 P 777. And See cases infra 
this note. 

[a] Dismissal under charter pro- 
vision.—‘‘While the subject of the 
dismissal of civil service employees 
under a charter provision of the na- 
ture here in question is, in a limited 
sense, a matter of judicial cogni- 
zance in the courts, the inquiry 
which the courts are permitted to 
make relative thereto can, in no 
event, extend to the merits, generally 
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the civil service 


a review is at- 


in issue before 


the courts.%4 


speaking, of a case heard and de- 
cided by the civil service commis- 
sion. The reason is that the em- 
ployee would not, upon his dismis- 
sal, have any right of redress what- 
ever except for the charter provi- 
sions, which give him the right to 
be heard before the tribunal created 
by the charter.” State v. Boying- 
ton, 110 Wash. 622, 625, 188 P 777. 

[b] Applications of rnule.—(1) The 
truth or falsity of the alleged causes 
for removal is not subject to in- 
quiry by the court. McCoach v. 
Philadelphia, 273 Pa. 317, 117 A 71. 
(2) The sufficiency of the explana- 
tion made by the employee as a de- 
fense to his removal cannot be re- 
viewed. Peo. v. Brady, 166 N. Y. 
44, 59 NE 701; Peo, v. Dalton, 52 
App. Div. 627, 65 NYS 426; Peo: v. 
Thompson, 26 Hun 28 [aff 94 N. Y. 
451]. (8) The civil service commis- 
sion is the sole judge of the proba- 
tive effect of the evidence adduced, 
and its conclusion as to the suffi- 
ciency of the evidence to sustain the 
charges cannot be reviewed. Quinn 
¥. Chicago, L738 li Ay ts: (4)5 hie 
justice or injustice of the findings 
of the civil service commission is 
not the subject of review. Quinn v. 
Ciiieago, «178 THA. Clb: Peo: Sv, 
Chicago, 142 Ill. A. 103. 

87. Peo. v. New York Fire Comrs., 
LO Om Noe S25 cee ING 6S 0  NECs 
Guire v. Municipal Civ. Serv. 
Commn., 157 App. Div. 351, 142 NYS 
426 [aff 209 N. Y. 597 mem, 103 NE 
1126 mem]; Arthur vy. Philadelphia, 
273 Pa. 419, 117 A 269 [foll Patton 
v. Philadelphia, 273 Pa. 427, 117 A 
272; Sailer v. Philadelphia, 273 Pa. 
424, 117 A 271 (rev 30 .Pa. Dist: 
565) ]. 3 

[a] Employee of civil service com- 
mission.—In a case where an em- 
ployee of the civil seryice commis- 
sion was removed on a charge that 
he indulged in conduet giving rise 
to a belief that he was giving out 
advance information of ratings, the 
court said: “If the charge was suffi- 
cient to give the commissioners juris- 
diction to remove the petitioner, the 
exercise of that discretion should 
not be reviewed. No argument need 
be advanced to show the importance 
to the public interests of leaving a 
wide discretion to the commissioners 
in a matter of this kind, for not only 
would the civil service be demoral- 
ized, but the integrity of the commis- 
sioners would be questioned unless 
they are permitted to so conduct 
their offices and govern and con- 
trol those in their employ that the 
civil service laws, rules, and regu- 
lations will be honestly and impar- 
tially administered, and in a manner 
to inspire and retain public confi- 
dence with respect thereto which 
would soon be destroyed by the giv- 
ing out of advance information with 
respect to ratings or by a prevalent 
belief that this was done.” McGuire 
vy. Municipal Civ. Serv. Commn., 157 


action on contract for alleged services. 
ever, a statutory provision for an appeal to a board 
has been construed not to preclude a review by 


‘cause to be sufficient. 
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turb the order or decision on its merits,°® or the 
exercise of the discretion vested in the officer, board, 
or commission,** unless the action of the board or 
commission was arbitrary.®® 
has not demanded an investigation by the eivil 
service commission within a specified time as pro- 
vided by charter,®® no judicial inquiry into, or 
review of, the discharge will be made. 

Statutory review. 
a review by a specified court®! and further provides 
that the decision of the court shall be final and 
conclusive upon the parties,®? the correctness of the 
conclusion of the court, as to all matters rightly 


Where an employee 


Where a statute provides for 


it, is not open to review in an 


How- 


App. Div. 351, 142 NYS 426, 432 
[aff 209 N.—¥. 5697 mem, 103 NE 
1126 mem]. } 


Discretion of officer, board, or com- 
euler hearing charges see supra 
88. Ft. Smith v. Quinn, 170 Ark. 
54, 278 SW 625; Ryan v. Everett, 


121 Wash. 342, 209 P 532; State y. 
Foy neon, 110 Wash. 622, 188 P 
[a] Failure to exercise judgment. 


—‘It may be that the hearing ac- 
corded an employee by the civil serv- 
ice commission in a particular case 
might be so unfair in the circum- 
scribing of the employee’s opportu- 
nity to be heard, or in some other 
respect, as to conclusively show such 
arbitrary and capricious action on 
the part of the civil service commis- 
sion as to call for the conclusion 
that its members did not exercise 
their judgment at all, and thus war- 
rant interference by the courts, pre- 
venting the putting into force of the 
decision of the civil Service com- 


mission so rendered; but we are quite 


convinced this is not such a. ease. 
Appellant was awarded full oppor- 
tunity to be heard, and evidence was 
heard tending, at least in some meas- 
ure, to prove the charges made 
against him as the cause of his sus- 
pension and dismissal. This, we 
think, -is, in any event, as far as 
the courts may inquire into the ques- 
tions of fact involved. We _ also 
think that the cause of appellant’s 
suspension and removal upon which 
the decision of the commission was 
rested, was not so frivolous as to 
warrant the court in holding that 
the commission did not exercise its 
honest judgment when it decided the 
It is not for 
the courts to say what cause is or 
is not sufficient to support a dis- 
missal by the civil service commis- 
sion, unless possibly the cause as- 
signed be so frivolous that all minds 
must necessarily agree that it is 
not a legitimate cause.” State vy. 
Boyington, 110 Wash. 622, 627, 188 P 
777. 


89. See supra § 1677. 
90. State v. Seattle, 137 Wash. 
142, 242 P 9; State vy. Seattle, 135 


Wash. 505, 238 P 1; State v. Seattle, 
125 Wash. 660, 216 P 858; State y. 
Kellogg, 119 Wash. 584, 205 P 843, 


91. Gardner v. Lowell, 221 Mass. 
150, 108 NE 987. 

92. Gardner v. Lowell, supra. 

93. Gardner v. Lowell, supra. 

94 Et. Smith v. Quinn, 170 Ark. 
54, 278 SW 625. 

[a] Language construed.—After 


réciting the statutory provision, the 
court said: “We do not think the 
language of that provision broad 
enough to evidence an intention on 
the part of the Legislature to cut 
off a review by the courts. Had the 
intention of the legislature been to 
cut off a judicial review of the 
board’s proceedings in discharging a 
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of Employment.? Statutes protecting veteran sol- 


[§ 1679] (5) Under Veteran Soldier Statutes— 
diers from arbitrary discharge do not apply where 


(a) In General. The veteran soldier statutes®® gen- 


erally provide that veteran soldiers or war vet- 
erans shall not be removed from the municipal 
service except for just cause,®* and after a hear- 
Such statutes frequently afford a protec- 
tion to veterans not given by the eivil service 
laws,®® either because they apply to a class of em- 
ployees who are not within the protection of the 
civil service laws,®® or, if this is not the case,’ 
because they afford the right to a trial,? while 
under the civil service laws of the jurisdiction only 
a right to an explanation may be given;* but in 
order to take advantage of the protection afforded 
by such’ statutes, the employee must bring his right 
of protection to the notice of the proper author- 
Such a statute is applicable to a probation- 
ary employee,® but not to a temporary employee,® 
or to one whose appointment was illegal;’ nor does 
it apply in the case of a removal made pursuant. 


ing.®? 


ities.* 


to a prior tender of resignation.® 


[§ 1680] (b) On Abolition of Position or Place 


civil service employee, it could have 
expressed such intention in definite 
terms. The language employed was 
appropriate language to use in con- 
ferring original jurisdiction without 
reference to the review of the pro- 
ceedings.” Ft. Smith vy. Quinn, 170 
Ark. 54, 278 SW 625. 

$5. See supra § 1632. 

96. Iowa.—Babcock v. Des Moines, 
180 Iowa 1120, 162 NW 763. : 

Mass.—Cassidy v. Boston Transit 


Dept., 251 Mass. 71, 146 NE 357; 
Sims v. Boston Police Comr., 1938 
Mass. 547, 79 NE 824; Ransom _ v. 


Boston, 192 Mass. 299, 78 NE 481, 
7 AnnCas 738; Johnson v. Kimball, 
170 Mass. 58, 48 NE 1020. 
Minn.—State v. Minneapolis Bd. of 
Public Welfare, 149 Minn. 322, 183 


NW 521. 
N. J.—Lewis v. Jersey City, 51 N. 
2 
168 N. 


Jo 240g ATA Le; 

N. Y.—Stutzbach v. Coler, 

Y. 416, 61 NE 697; Peo. v. Hynes, 
101 App. Div. 453, 91 NYS 1032; 
Pratt v. Phelan, 67 App. Div. 349, 
73 NYS 823; O’Hara v. New York, 
46 App. Div. 518, 62 NYS 146 [aff 
L6Wc Ne aN © 567"-mem,; 60) NE) Ute, 
mem]; Nuttall v. Simis, 31 App. Div. 
503, 52 NYS 308 [aff 22 Misc. 19, 
47 NYS 1097]; Peo. v. Scannell, 25 
Misc.. 619, 56 NYS 117 [aff 40 App. 
Div. 633 mem, 58 NYS 1146 mem (aff 
160 N. Y. 108, 54 NE 670)]; Peo. v. 
Sutton, 3 App. Div. 440, 89 NYS 
492; Meyers v. New York, 69 Hun 
291, 28 NYS 484; Matter of Sullivan, 
6b) Hun 2865 89 INYS, 4013" Peo. vy. 
Ward, 72 Misc. 446, 130 NYS 290; 
Peo, v. Waring, 62 NYS 966. 

97. . Stutzbach v. Coler, 168 N. Y. 
416, 61 NE 697 [aff 62 App. Div. 
219, 70 NYS 901]; Peo. v. Hynes, 
101: App: Div. 453; 91 NYS, 1032; 
Pratt v. Phelan, 67 App. Div. 349, 
73 NYS 823; Peo. v. Ward, 72. Misc. 
446, 130 NYS 290. And see cases su- 
pra note 96. 

98. See infra text and notes 99-3. 

99. See cases infra this note. 

[a] Employees in the noncompeti- 
tive class are within the protection 
of the veteran statutes. Lewis v. 
JerseyecOLtysuole IN: Se slay eeOy Lue 
112; O’Hara v. New York, 46. App. 
Div. 518, 62 NYS 146 [aff 167 N. Y. 
567 mem, 60 NE 1117 mem]; Peo. 
v. Sutton, 3 App. Div. 440, 30 NYS 
492; Peo. v. Ward, 72 Misc, 446, 
130 NYS 290. 

[b] Employees in the labor class 
are within the protection of some 
veteran statutes. Cassidy v. Boston 
Transit Dept., 251 Mass. 71, 146 NE 
357; Ransom v. Boston, 192 Mass. 
299, 78 NE 481, 7 AnnCas 733; John- 
son v. Kimball, 170 Mass. 58, 48 NE 


providing.7 


1020. 

Persons protected from arbitrary 
discharge by civil service statutes 
see supra § 1678. 

1. See cases infra this note. 

[a] 'Where the statute expressly 
applies to persons holding positions 
by appointment, day laborers are im- 
pliedly excluded from its operation, 
and may be discharged at. will. 
Nuttall v. Simis, 31 App. Div. 508, 
2 NYS 308 [aff 22 Misc. 19, 47 NYS 
1097]; Meyers v. New York, 69 Hun 
291, 28 NYS 484. ‘ 


2. See supra text and note 97. 
3. See supra § 1677. 
4. Stutzbach v. Coler, 62 App. 


Div. 219, 70 NYS 901 [aff 168 N. Y. 


416, 61 NE 697]; Peo. v. Waring, 
62 NYS 966. 
[a] A disclaimer by the, alleged 


veteran at the time of his applica- 
tion for appointment that he had 
never served in the army or navy in 
time of war estops him from claim- 
ing the benefit of a statute affording 
protection to veterans. Peo. v. War- 
ing, 62 NYS 966. 

5. Peo. v. Guilfoyle, 61 App. Div. 
187, 70 NYS 442. 

Probationary term of employment 
see supra § 1648. 


6. Clark v. Boston, 179 Mass. 409, 
60 NE 798; Johnson v. Kimball, 170 
Mass. 58, 48 NE 1020; Horan v. 
Orange Bd. of Education, 58 N, J. 
L. 5383, 338 A 944; Peo. v. Adams, 
133. .N., ¥., 203,. 30. NEk 851; Peo. v. 
Albion, 61 App. Div. 71, 70 NYS 
al: Peo: v:. Gilroy; 60. Huns50%,) 15 
NYS 242; Peo v, Clausen, 29 Misc. 


701, 61 NYS 579, 

[a] An employee holding over at 
sufferance after the expiration of a 
fixed term is not entitled to the 
veteran soldiers’ immunity. Clark 
v. Boston, 179 Mass. 409, 60 NE 793; 
Johnson y. Kimball, 170 Mass. 58, 
48 NE 1020; Horan v. Orange Bd. of 
Education, 58 N. J. L. 5383, 33 A 944; 
Peo. v. Albion; 61 App. Div. 71, 70 
NYS 21; Peo. v. Gilroy, 60 Hun 507, 
15 NYS 242; Pevo. v. Clausen, 29 
Misc. 701, 61 NYS 579. 

Temporary appointments see su- 
pra § 1649. 

7 MacDonald v. Newark, 55 N. J. 
L. 267, 26 A 82. 

What constitutes legal appointment 
see supra §§ 1633-1644. 

8 Caldwell v. New York, 148 App. 
Div. 304, 183 NYS 168 [app dism 210 


‘N. Y. 576, 104 NE 126]. 


[a] Such a removal cannot be said 
to be a discharge within the inhibi- 


tion of the _ statute. Caldwell v. 
New York, 148 App. Div. 304, 1338 
NYS 168 [app dism 210 N. Y. 576, 


104 NE 126]. 


a discharge is brought about by an abolition, in 
good faith, of a position or place of. employment ;*° 
but it is generally provided that in such case the 
veteran must be transferred to another position 
or place involving similar duties,’ or if no such 
position or place is vacant, he must be registered 
on a preferred eligible list,1? in order that, when a 
vacancy occurs, he may be given a preference in 
appointment over nonveteran applicants;'® and it 
is held that, where a working force is reduced by 
the abolition of one or more of a number of similar 
positions or places of employment, a veteran has a 
right to be retained in preference to a nonveteran,‘* 
provided, aside from military service, the two em-. 
ployees stand on a parity. 

[§ 1681] (c) Proceedings and Review Thereof.'* 
The hearing prescribed by the veteran statutes must 
be held by the board or officer possessing the power 
of removal, in the absence of a statute otherwise 
With regard to the conduct of the 


Resignation see supra § 1667. 
9. Abolition of position under: 
Rig eorice statutes see. supra § 


Merges firemen statutes see infra 

10. Babcock v. Des Moines, 180 
Iowa 1120, 162 NW 7638; Colgarry v. 
Newark. Street, etc., Comrs., 85 N. 
J. L. 583, 89 A 789; Peo. v. Leo, 233 
N.Y.) 178, \ 135. NE 2342) Peow yasuaine 
denthal, 79 App. Div. 43, 79 NYS 
828 [rev on other grounds in 173 N. 
Y. 524, 66 NE 407]; Peo. v. Feitner, 
58 App. Div. 594, 69 NYS 141; Peo. 
v. Scannell, 48 App. Div. 445, 62 
NYS 930 [aff 163 N. Y. 599 mem, 57 
NE 1121 mem]; Peo. v. Waring, 7 
App. Div. 204, 40 NYS 275 [aff 62 
NYS 966]; Matter of Delahunt, 96 
Misc. 548, 160 NYS 900; Reilly v. 
Smith, 92 Misc. 309, 156 NYS 686: 
Peo. v. Scannell, 25 Misc. 619, 56 
NYS 117 [aff 40 App. Div. 633 mem, 
58 NYS 1146 mem (aff 160 N. Y. 
108, 54 NE 670)]; Petty_v. Kracke, 
NYS 294; Peo. v. Waring, 62 
NYS 966. 

“The Soldiers’ Preference Law is 
not intended to take from municipal 
governments the power, in the hon- 
est administration of their affairs, 
to do away with positions created 
by the municipality.” Babcock v,. 


Des Moines, 180 Iowa 1120, 1127, 
162 NW 768. 

il. Peo. v... Coler: 38) App, © Dive 
615, 56 NYS 943; Reilly v. Smith, 


92 Misc. 309, 156 NYS 686; Matter of 
Owens, 76 Misc. 610, 187 NYS» 308. 

Necessity of examination upon 
transfer to position in competitive 
classi see supra § 1637. 

12. State v. Matson, 155 Minn. 
137, 193 NW 30; Pratt vy. Phelan, 
67 App. Div. 349, 73 NYS 823. 

13. Right of preference in ap- 
pointment under veteran soldier stat- 
utes see supra § 32. 

14. Stutzbach v. Coler, 168 N. yY. 
416, 61 NE 697 [aff 62 App! Diy. 
219, 70 NYS 901]; Pratt v. Phelan, 
67 App. Div. 349; 738 NYS 823; Peo. 
eared of Public Parks, 17 NYS 

15. State v. 155 Minn. 
137, 193 NW 30. 

[a] Seniority, — A nonsoldier’s 
right to preference, under civil serv- 
ice rules, by reason of seniority of 
appointment, is superior to the pref- 
erence given to an honorably dis- 
charged soldier. State v, Matson, 
155 Minn. 137, 198 NW 30. . 


Matson, 


, ee Necessity of hearing see supra 
17. State v. Minneapolis Bd. of 


Public Welfare, 149 Minn. 322, 183 
NW 521; Peo. v. Magee, 55 App. Div. 


Se eee ee cee el EN 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1681-1699] 


hearing, the statute is satisfied if 


cedure in the form of a trial is had,!® the employee 
being given an opportunity to cross-examine the 


witnesses!® and to have record 


by a stenographer,?® although the witnesses are 
not sworn;7? but an examination of witnesses after 
the close of the evidence and in the absence of 
the employee and his counsel is such an irregularity 
as will invalidate the proceedings.?? 
to review the proceedings on the hearing,?* but the 
court on review will not generally disturb the de- 


cision rendered on the hearing as 


of the charges,?* unless the decision was so clearly 
contrary to the weight of the evidence as to be 
indicative of an abuse of discretion. 

[§ 1682-1699] (6) Under Veteran Firemen Stat- 
Protection against arbitrary discharge is ac- 
corded by some statutes to a municipal employee 


utes. 
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an orderly pro- 


testimony taken 
will render the 


Certiorari les 
to the sufficiency 


28 position.** 


who has served the term required by law in the 


195, 66 NYS 849; Peo. v. Brookfield, 


6 App. Div.. 445, 39 —NYS» 677. [aff 
15k N.Y... 6%4 mem, 46 NE 1150 
mem ] 

18. Peo. v. Brookfield, supra. 

19. Peo. v. Brookfield, supra, 

20. Peo. v. Brookfield, supra. 

21. Peo. v. Brookfield, supra. | 

22. Peo. v. Board of Education, 


177 App. Div. 936, 164 NYS 1106. 

23. State v. Minneapolis Bd. of 
Public Welfare, 149 Minn, 322, 183 
NW 521; Peo. v. Magee, 55 App. Div. 
195, 66 NYS 849; Peo. v. Cram, 15 
Mise, 12, 36 NYS 1117. 

24. State v. Minneapolis Bd. of 
Public Welfare, 149 Minn. 322, 183 
NW 521; Peo. v. Cram, 15 Misc. 12, 
386° NYS 1117. 

25. See cases infra this note. 

{a] Prejudice.—Where the alleged 
offenses were trivial, and were not 
supported by the weight of the evi- 
dence, and there was evidence tend- 
ing to show prejudice on the part of 
the appointing power against the 
veteran, the decision will be set aside 
on certiorari to review the proceed- 
ings. Peo. v. Magee, 55 App. Div. 
195, 66 NYS 849. ' 

{b] Where there is no evidence 
reasonably tending to substantiate 
the charges, the decision of the dis- 
charging officer will be set aside. 
Peo. v. Dooling, 60 App. Div. 321, 70 
NYS 26. 

26. McGraw v. Gresser, 226 N. 
Y. 57, 1283 NE 84; Peo, v. Williams, 
213 (Ne Ys. 130, 107-)- NE 49; Peo... v. 
Queens, 190 N. Y. 497, 838 NE 597; 
Peo. v., Higgins, 159 App. Div. 226, 
144 NYS 157; Peo. v. Hayes, 135 


App, Div. 19, 119 NYS 808; Peo. 
vy. Harburger, 132 App. Div. 260, 
116 NYS 994, 995; Peo. v. Dooling, 


132 App; Div. 50, 116 NYS 371; Peo. 
v. Bensel, 121 App. Div. 478, 106 NYS 
110 [aff 190 N. Y. 526 mem, 83 NH 


1129 mem]; Peo. v. Folks, 89 App. 
Div. 171, 85 NYS 1100; Peo. v. Red- 
field, 86 App. Div. 367, 83 NYS 


873; Peo. v. Coler, 40 App. Div. 65, 
57 NYS 6386 [aff 159 N. Y. 569 mem, 
54 NE 1094 mem]; Peo. v. White- 
head, 94 Misc. 360, 157. NYS 563; 
Randolph vy. Smith, 92 Misc. 291, 155 
NYS 991; Peo. v. Williams, 91 Misc. 
1385, 154 NYS 295; Colligan v. Wil- 
liams, 91: Mise. 128, 154 NYS 329; 
Peo. v. Williams, 91 Misc. 95, 154 
NYS 331 [aff 173 App. Div. 946 mem, 
158 NYS 1127 mem]; Matter of 
Dooley, 81 Misc. 340, 142 NYS 366; 
Cottam v. New York, 74 Misc. 67, 
131 UNS. 617; ‘Cooper -v. ~ Paris, “73 
Mise,: 244, 130, NYS 1043; Peo. v. 
Atchinson, 68 Misc. 115, 123 NYS 
577; Peo. v. Willcox, 60 Misc. 329, 
12 INS 341? GPeo. eveiSturzis.* 38 
Mise. 433, 77 NYS 1008. 

[a] “The reasons which led the 
Legislature to extend this especial 
immunity from arbitrary removal to 
those who have been. volunteer fire- 
men are obvious. Formerly the only 
protection against fire was that fur- 


nished by volunteers, who served 
without pay and in so. doing exposed 
themselves to the risks. and discom- 
forts attendant upon such service. 
By degrees paid fire departments 
were established in the larger cities, 


but the volunteer system contin- 
ued, as it still continues, in rural 
and suburban communities. The ob- 


vious purpose of section 21 of the 
Civil Service Law was to extend to 
those who had thus voluntarliy de- 
voted themselves to this particular 
public service, as a sort of reward 
and compensation, immunity from ar- 
bitrary removal,” Peo. v. Harburger, 
ie App. Div. 260, 262, 116 NYS 


27. McGraw v. Gresser, 226 N. Y. 
57, 123 NE 84; Peo. v. Queens, 1990 
N. Y. 497, 83 NE 597; Peo. v. Dool- 
ing, 132 App. Div. 50, 116 NYS 371; 
Peo. v. Folks, 89 App. Div. 171, 85 
NYS 1100; Peo. v. Coler, 40 App. 
Div, 65, 57 NYS 636° [aff 159 N.Y. 
569 mem, 54 NE! 1094 mem]; Wagner 


v. Collis, 7 App. Div. 203, 40 NYS 
171; Peo. v. Schultze, 81 Misc. 287, 
143 NYS 303; Cooper v. Paris, 73 
Mise. 244, 1830 NYS 1048; -Peo. v. 
Atchinson, 68 Mise. 115, 123 NYS 
577; Peo. v. Willcox, 60 Misc. 329, 


112 NYS 341. 

28. Peo. v. Bensel, 121 App. Div. 
ATS) 106 NYS 110.. faff/ 190.4N. Y. 
526 mem, 8838 NE 1129 mem]; Peo. 
v. a rageiien 68 Mise. 115, 123 NYS 
577. 

“TJ understand the rule now to be 
well established that where an ap- 
pointee or employee in the public 
service becomes aware of the inten- 
tion of his superior in office to take 
steps to remove him from his posi- 
tion, it is incumbent upon such sub- 
ordinate to make known to his supe- 
rior the fact that he claims to be a 
veteran Soldier, sailor, or fireman if 
he desires to avail himself of the 
statutory privilege reserved to such 
veterans, unless his status has al- 
ready been brought to the knowledge 
of the officer vested with the power 
of removal.” Peo. v. Queens, 190 
N. Y. 497, 499, 838 NE 597. 

{a] Sufficiency of notice—‘The 
simple prior filing by such an em- 
ployee of an exempt volunteer fire- 
man’s certificate in the office of the 
department of highways in the city 
of New York does not constitute such 
notice to the president of the bor- 
ough of Queens, since the heads of 
departments in great municipalities 
should not be required to search the 
files of the various public offices in 
order to ascertain the status of sub- 
ordinate employees, and it imposes 
no hardship on the employee to claim 
his privilege plainly and expressly 
instead of relying upon notice by 
implication.” Peo. v. Queens, 190 
N. Y. 497, 83 NE 597: : 

29. Peo. v. Butler, 124 App. Div. 
148, 108 NYS 848: ‘And see cases 
infra notes 30,31. ; 
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volunteer fire department of the municipality or 
was a member thereof at the time of its disband- 
ment;°° and the failure of the municipal authorities 
to comply with the provisions of such a statute 


discharge invalid.27_ However, in 


order to receive the benefits of the statute the 
employee must bring his right of immunity to the 
attention of the proper authorities,** and furnish 
such proof of it as the authorities may require.”® 
Thus he must be able to show a bona fide member- 
ship in the fire department*® for the time prescribed 
by the statute;*! a valid appointment*? to a position 
in the municipal service within the. purview of 
the statute ;** and a permanent employment in that 


Abolition of position. A statute protecting a vol- 
unteer fireman from arbitrary discharge does not 
apply where the discharge is brought about by an 


{a} Sufficiency of evidence of 
right to exemption.—The copy of a 
document purporting to be a certi- 
ficate of the officials of the volunteer 
fire company that the relator was 
an honorably. discharged member of 
the company is not conclusive evi- 
dence of such fact, and where the 
relator refused to submit to a ques- 
tioning by the appointing officer, and 
to substantiate his claim by other 
evidence, he cannot complain of his 
discharge ordered without the op- 
portunity of a trial. Peo. v. Butler, 
124 App. Div. 148, 108 NYS 848. 

30. See cases infra this note. 

[a] A nominal membership in a 
volunteer fire department, without a 
performance of the duties which or- 
dinarily goes with such membership, 
does not entitle the employee to the 
immunity extended by the statute. 
Peo. v. Hayes, 135 App. Div. 19, 119 
NYS 808; Peo. v. Harburger, 132 App. 
Div. 260, 262, 116 NYS 994 (“The 
dominating note of the section is 
that this especial immunity is ex- 
tended as a reward for service per- 
formed, and it would be a clear 
perversion of the intent of the act 
to extend it to those who have ac- 
quired mere nominal membership in 
a volunteer department without ac- 
tual rendition of service, or any evi- 
dence of an intention to serve’). 

81. Cooper v. Paris, 73 Misc. 244, 
130 NYS 1048. 

32. Peo. v. Schultze, 81 Mise. 287, 
143 NYS 303. 

[a] MTllustration.—Where a veteran 
fireman was appointed by a city en- 
gineer to a position not provided 
for by the charter, and the board of 
estimate and apportionment took no 
action looking toward its creation 
or to the salary thereof, the appoint- 
ment is illegal, and the relator is not 
protected from removal by the Civil 


Service Law. Peo. v. Schultze, 81 
Misc. 287, 143 NYS 308. 

33. See cases infra this note. 

[a] A per diem laborer is not 


within the statute exempting from 
arbitrary discharge volunteer fire- 
men holding positions by appoint- 
ment. Wagner v. Collis, 7 App. Div. 
203, 40 NYS 171; Cooper v. Paris, 
73 Mise. 244, 1830 NYS 1048; Peo, v. 
Brookfield, 13 Mise. 566, 34 NYS 674. 

[b] An independent contractor do- 
ing work for a municipal corpora- 
tion is not within the statute. Peo. 
ga ieonels, 86 App. Div. 367, 88 NYS 


34.. See cases infra this note. 

[a] A temporary appointee is not 
within the protection of the statute. 
Matter of Hayes, 56 App. Div. 20, 
67 NYS 340 [aff 166 N. Y. 603 mem; 
59 NE 1123 mem]; Matter of Dooley, 
81 Misc, 340, 142 NYS 366. 

[b] A person holding over after 
the expiration of his term of em- 
ployment is not within the protec- 
tion of the statute. Peo, v. White- 
head, 94 Misc. 360, 157 NYS 563. 
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abolition of his position;®® and, although in such 


cases he may have a right to be 


MUNICIPAL CORPORATIONS 


transferred to a 


similar position,®* yet, where the working force of 


[§ 1700] A. In General. A municipality, being 
not only a public agency, but also a quasi-private 
individual, is therefore subject to the law;? for its 
wrong to the public it may be prosecuted,? and 
for its torts against individuals it may, in a proper 
case, be sued in a civil action for damages lke 
Such right of action has 


a private corporation.* 


been held to include an action for libel.? _ 
to the rules hereinafter stated® a municipal cor- 
poration, acting through its officers and agents, 1s 


liable for the consequences of its 


as to what constitutes negligence, the general rules® 


apply; that is, if in the respect 


35.) Peo. Ve Walliams. bade Nena. 
130, 107 NE 49; Peo. v. Higgins, 159 


App. Div. 226, 144 NYS 157; Ran- 
dolph _v. Smith, 92 Misc. 291, 155 
NYS 991; Colligan v.° Williams, 91 


Mise, 128, 154 NYS, 329). Cottam iv 
New York, 74 Misc. 67, 131 NYS 617. 

26. Peo. v. Higgins, 159 App. Div. 
226, 144 NYS 157; Peo. v.: Williams, 


91 Mise. 95, 154 NYS. 331. [aff 173 
App. Div. 946 mem, 158 NYS 1127 
mem]. y 

[a] Employee may waive his 


right to be transferred, by refusing 
to accept the position offered him. 
Peo. v. Higgins, 159 App. Div. 226, 
144 NYS 157. 

37.. Peo. v. Williams, 213 N., Y. 
130, 107 NE 49; Randolph v. Smith, 
OPS Mises noo te 2925 tbo  NIESy OO; 
Colligan vy. Williams, 91 Misc. 128, 
154 NYS 329; Cottam v. New York, 
74 Mise. 67, 131 NYS 617. 


“A veteran fireman is not entitled, 


to be retained in service in prefer- 
ence to other persons when it be- 
comes necessary to reduce the num- 
ber -of persons in that position.” 
Randolph vy. Smith, supra. 

“A veteran volunteer fireman, 
whose rights are prescribed by sec- 
tion 22 of the Civil Service Law, is 
not entitled, upon a _ reduction —of 
the force, to be retained in the de- 
partment until all nonveterans hold- 
ing positions similar to his have 
been dismissed. ... The rule with 
respect to Civil war veterans, who 
come under the protection of section 
21 of the Civil Service Law, seems 
to be otherwise.’”’ Peo. v. Williams, 
91 Mise. 95, 96, 154 NYS 331. 

“The only right which a fireman 
has superior to that of others is 
that when once permanently ap- 
pointed he cannot be discharged ex- 
cept on charges and after a hear- 
(ng, and if the position is abolished 
he is entitled to be assigned to some 
other position for which he may be 
fitted.’ Peo. v. Whitehead, 94 Misc. 
360, 363, 157 NYS 563. 

1. Liability to municipality of per- 
son primarily liable see Indemnity 

8 


48. 

Torts of: i 
Counties see Counties §§ 272-276. 
District of Columbia see District of 

Columbia §§ 52-56. 

School districts see Schools ° and 

School Districts [35 Cye 971]. 
Towns and townships see Towns [38 

Cyc 640]. 


2. Kan.—Leavenworth v, Casey, 
McC, 124. 

Ky.—Com. v. Hopkinsville, 7 B. 
Mon. 38. 


Nebr.—Henry v. Lincoln, 93 Nebr. 
331, 343, 140 NW 664, 50 LRANS 174 
[quot Cyc] f 7 

N. Y.—Martin v. Brooklyn, 32 App. 
Div. 411, 52 NYS 1086. 


XIII. TORTS+ 
[By Atsert DeForest Ty ier] 


tor dose 
Subject 


negligence ;? and 


in question the 


-Oh.—Crawford v. Delaware, 7 Oh. 
St..°459; “Akron -v.“Mc€omb, 18 Oh. 
229, 51 AmD 453; McCombs v. Akron, 
15 Oh. 474. 

Pa.—Com. v. Lansford Borough, 14 
Pare Gor aie: 4 

Tenn.—State v. Shelbyville, 4 Sneed 


176. 
3. See infra XXII in 44 C. J. 


Casey, 71 


4. U. S.—Barnes v. District of Co- 
lumbia, 91 U. S. 540, 23 L. ed. 440. 

Ala.—Davis v. Montgomery, 51 Ala. 
139, 23 AmR 545; Smoot v. Wetump- 
ka, 24 Ala, 112. 

Ill.— Chicago v. Selz, ete., Co., 104 
es 876 [aff 202 Ill. .545, 67 NE 

Iowa.—Freeland v. Muscatine, 9. 
Towa 461. 

Kan.—Leavenworth  v. 

Kan. 544. 
eer ka aes vy. Louisville, 5 Ky, Op. 

La.—Pontchartrain R. Co. v. New 
Orleans, 27 La. Ann. 162. 

Me.—Moulton v. Scarborough, 71 
Me. 267, 36 AmR 308. : 

Md.—Cumberland v. Willison, 50 
Md. 138, 33 AmR 304 (negligence). 

Mass.—Worden v. New Bedford, 
131 Mass. 28, 41 AmR 185; Anthony 
v. Adams, 1 Metc. 284; Thayer v. 
Boston, 19) Pick, Sis 81 Amir sive 

Mich.—Hines v. Charlotte, 72 Mich. 
278, 40 NW 333, 1 LRA 844; Rowland 
v. Kalamazoo, 49 Mich. 553, 14 NW 
494; Sheldon v. Kalamazoo, 24 Mich. 
383; Pennoyer v. Saginaw, 8 Mich. 534, 

Minn.—Kleopfert v. Minneapolis, 
90 Minn, 158, 95 NW 908. 

Nebr.—Bunting v. Oak Creek Drain, 
Dist., 99 Nebr, 843, 157 NW. 1028, 
LRA1918B 1004; Henry v, Lincoln, 
93 Nebr. 331, 343, 140 NW 664, 50 
LRANS 174 [quot Cye]; Goddard v. 
Lincoln, 69 Nebr. 594, 96 NW 273. 

N. Y.—Speir v. Brooklyn, 139 N. Y. 
6, 34 NE 727, 36 AmSR 664, 21 LRA 
641; Lloyd v, New York, 5 N. Y. 369, 
55 AmD 347; Alexander v. New York, 
194 App. Div. 161, 185 NYS 584. 

N. C.—Speneer v. Wills, 179 N. C. 
175, 102 SEH 275; Meares v. Wilming- 
ton, 31 N. C. 73, 49 AmD 412, 

Oh.—Toledo vy. Cone, 41 Oh, St. 149; 
Rhodes yv. Cleveland, 10 Oh. 159, 36 
AmD 82; Goodloe v. Cincinnati, 4 
Oh. 500, 22 AmD 764. 

Or.—Palmberg v. Astoria, 101 Or, 
224, 199 P 630, 16. ALR 1125. 


Pa.—Allegheny County y. Rowley, 
4 PaLJR 379. 

Porto Rico.—De Morsomie v. Yauco, 
3 Porto Rico Fed, 291; Wilson vy. 
Arecibo, 2 Porto Rico Fed. 278. 

Tenn.—Memphis Vv. Lasser, 9 
Humphr, 756. 

Ont.—In re Nickle, 11 Ont, 433. 

5. McLay v. Bruce, 14 Ont. 398, 

Generally see Libel and Slander 36 
(OPP VE For alaley! 

6 See infra § 1701 et seq. 

7. Ala.—Darby v. Union Springs, 


aa OP tae SE 


: 


[§§ 1699-1700 


a department is reduced, he is not entitled to be 
retained in preference to other persons.*? 


municipality has exercised ordinary and reasonable 
care and skill, no liability for negligence will arise. 
It is not bound to use such care and skill as to 
render accidents impossible.® 
the part of a municipality cannot be predicated 
on an omission to do what there was no legal right 
Nor can there be any recovery for al- 
leged illegal or negligent acts where, with knowl- 
edge of the illegality or danger, plaintiff assists 
in the performance of such acts. ; 

A constitutional inhibition against indebtedness?2 
does not affect the liability of a municipal corpora- 
tion for its torts.1* 


Legal negligence on 


173 Ala. 709, 55 S 889. 

Ky.—Louisville vy. Hans, 167 Ky. 
160, 180 SW 65. 

N. Y.—Weet v. Brockport, 16 N. Y. 
161 note; Conrad v. Ithaca, 16 N. Y. 
158; Healey v. New York, 3 Hun 708, 
6 Thomps. & C. 92. 

Or.—Palmberg v. Astoria, 101 Or. 
224, 199 P 630, 16 ALR 1125; Myrtle 
Point Transp. Co. v. Port of Coquille 
River, 86 Or. 311, 168 P 625. 

Pa.—Erie v. Schwingle, 22 Pa. 384, 
60 AmD 87. 

Porto Rico.—De Morsome vy. Yauco, 
3 Porto Rico Fed. 291; Wilson y. 
Arecibo, 2 Porto Rico Fed. 278. 

Wash.—Wood y. Tacoma, 66 Wash. 
266,119 P 859. 

8. See Negligence [29 Cyc 400]. 

9. Ida.—Smith vy. Rexburg, 24 Ida. 
176, 132 P 1158, AnnCas1915B 276: 

Ill.— Chicago v. Gavin, 1 Ill, A. 302 
[aff 97 Ill. 66, 37 AmR 99]. 

Ind.—McQueen y. Elkhart, 14 Ind. 
A. 671, 43 NE 460. 

La.—Biegel v. New Orleans, 143 La. 
1077, 79 S 867. 

Mass.—Sprague v, Worcester, 13 
Gray 193. 

Ont.—Minns vy. Omemee, 2 Ont. L. 
579 [Lapp dism 8 Ont. L. 508, 1 OntWR 
362]; Gillies v. Hodgson, 20 CanLT 
OccNotes 336. 

Que.—Montreal y. Duplessis, 15 
Que.. K, B. 548. 

[a] Injuries to children.—(1) 
Municipal corporations cannot fore- 
see or guard against all dangers in- 
cident to the rashness of children and 
are not insurers of the lives or safety 
of children. Biegel v. New Orleans, 
143. La. 1077, 79 S 867. (2) The 
authorities may presume that for 


levery child under the age of discre- 


tion there is some one of matured 
judgment on whom rests the special 
duty and responsibility for the safety 
of the child. Biegel v. New Orieans, 
supra. 

10. Strickfaden v. Greencreek 
Highway Dist., 42 Ida. 738, 248 P 
456; Veeder v. Little Falls, 100 N. Y. 
343, 3 NE 306; Carpenter v. Cohoes, 81 
N. Y. 21, 37 AmR 468 [aff 5 NYWkly 
Dig 227]. 

11. Owens v. Milwaukee, 47 Wis. 
461, 3 NW 3; Mahoney v. Guelph, 41 
Ont, L. 308, 41 DomLR 60 [app al- 
lowed on other grounds 48 Ont. L, 
313, 43 DomLR 490]. 

_[a] Officer of city having over- 
sight of subordinate setting off ex- 
plosion cannot recover for latter’s 
negligence. Mahoney v. Guelph, 41 
Ont, L. 308, 41 DomLR 60 [app al- 
lowed on other grounds 43 Ont. L 
313, 48 DomLR 490]. 

12. See infra XIX in 44 CG, J, 

13. Chicago v. Norton Milling Co., 
196 Ill, 580, 62 NE 1043 [aff 97 Ill. 
A. 651]; Chicago yv. Sexton, 115 Ill. 
230, 2 NE 263; Bloomington v. Per- 
due, 99 Ill. 329. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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' § 1701] 


[§ 1701] B. Exercise of Governmental or Corpo- 
rate Functions or Powers—l. In General—a. Rules 
In some eases the rule has been broadly 
stated that a municipal corporation, being a goy- 
ernmental agency, is not liable to an action for 
damages sustained by the torts of its officers or 
agents, unless it is made so by statutory provision," 
and in a few of the decisions the doctrine which 


Stated. 


distinguishes governmental from 
tions!® is expressly repudiated.1® 


Dual nature of municipal functions.17 


erally in reference to lability 


14. Jones v. Rogers Sewer Impr. 
Dist: No. 3,19 Ark. 166, 177 SW 888; 


Little Rock v. Willis, 27 Ark, 572; 
Chope v. Eureka, 78 Cal. 588, 21 P 
364, 12 AmSR 1138, “4 LRA 325; 


Stewart v. Charleston, 134 S. C. 398, 
132 SE 678; Hiott v. Walterboro, 127 
See. 261; 119 SE 869; Gilchrist v. 
Charleston, Libt SiG, 367, 105 SE 741; 
Triplett v. Columbia, 111 So Caads 96 
SE 675, 1 ALR 349; Parish v. York- 
ville, 96 S. C. 24, 79 SE 635, LRA 
19154 282; Bryant Vv. Orangeburg, 70 
‘S.C. 137,, 49) SH. 229; Matheny » Vv. 
Aiken, 68 KE (0 163, 47 SE 56; Parks 
Vv: Greenville, ad Se Oo 168, 21 SE 
540; Gibbes v. Beaufort, 20 s. (C7 
White v. Charleston, 20 Se G.. i. 35 Tk 
See Shimada v. Skagit County Diking 
Dist. No. 12, 139 Wash. 168,. 245 P 
916 (municipal corporations not liable 
for personal torts of its officers, 
agents, or employees, in the absence 
of a statute expressly imposing such 
liability). 

Acts or omissions of officers and 
agents generally see infra §§ 1715- 
1729. 

15. 
26. 

16. Triplett v. Columbia, 111 S. C. 
7, (96 SE. 675, 1 ALR. 349; drvine vy. 
Greenwood, 89 S.C. lel, 518, 72 SE 
228, 36 LRANS 363; Black v. Colum- 
bial, 49 Sa Ge 412; 423, 45 AmR 785. 
But see Heape v. ‘Berkeley County, 80 
Ss. C. 32, 61 SE 203 (which seems -to 
distinguish between purely govern- 
mental functions and those exercised 
for benefit of the municipality). 

“With all due respect, it seems to 
us that if the’ powers granted to a 

municipal corporation are susceptible 
of such division and separation, it 
would be exceedingly difficult to carry 
the doctrine into anything like uni- 
form -practice. Opinions must cer- 
tainly differ, both as to the proper 
classification of the powers and the 
character of the duty imposed _by 
them. The necessity of determining 
in each case, whether a particular 
power should be ranked in the class 
of corporate as distinguished from 
civil powers; and, if the former, 
whether its exercise imposes a duty, 
discretionary or merely ministerial, 
must be the source of constantly-re- 
curring difficulties, and tend to great 
confusion and uncertainty in the ad- 
ministration of the law.” Black v. 
Columbia, -supra. 

“After much censideration of the 
authorities in this State and else- 
where it seems to us the more logical 
conclusion that the Courts should not 
undertake to say that any functions 
of a municipal corporation are pri- 
vate and not governmental, but on 
the contrary should hold that munici- 
pal corporations are created solely 
for public and governmental pur- 
poses, and that all powers granted to 
‘them by the General Assembly under 
the sanction of the Constitution are 
to be exercised as public and gov- 
ernmental functions for the benefit 
of the municipal community. In- 
deed this view of powers granted is 
required by the definition of a mu- 
nicipality, for an essential part of 
the definition is that the charter be 
granted for the purpose of subordi- 
nate self-government.” Irvine v. 
Greenwood, supra. 

17. Generally see supra §§ 178- 


See infra text and notes 19- 


MUNICIPAL CORPORATIONS 


exercises 
duties. 


corporate fune- 


held that a municipal corporation has a dual char- 
acter, the one public and the other private, and 

correspondingly twofold functions and 
The one class of its powers is of a pub- 
lie and general character, to be exercised in virtue 
of certain attributes of sovereignty delegated to it 
for the welfare and protection of its inhabitants 
or the general public; 
special or private corporate purposes, for the ac- 


the other relates only to 


complishment of which it acts, not through its publie 


Gen- 
forwetortswit 1s 


—Vilas v. Manila, 220 U. 
ar sct 416, 56 “Li: ed. 491; 
South Carolina v. U. Ss doers: 
437, 26. SCt) 110;) 50: Li. ved. 261,04 
AnnCas 737; Evanston v,. Gunn, 99 
U. S. 660, 25 L. ed. 306; Barnes v, 
District of Columbia, 91 U. S. 540, 23 
L. ed. 440; Rock Island County v. 
U. S., 4 Wall. 435, 18 L. ed, 419; New 
York v. Sheffield, 4 Wall. 189, 18 L. 
ed. 416; Nebraska City v. Campbell, 
2 Black 590, 17 L. ed. 271; Chicago 
v. Robbins, 2 Black 418, 17 L. ed. 298; 
Weightman v. Washington, 1 Black 
39, 17 L. ed. 52; Providence v. Clapp, 
17 How. 161, 15 L. ed. 72; Bilderback 
v. Klamath Falls, 6 F. (2d) -642; 
Hart v. Bridgeport, 11 EF. Cas. No. 

6,149, 13 Blatchf, 289. 
Ala.—Albrittin v. 60 
We- 


Ala. 486, 31 AmR 46; 

tumpka, 24 Ala, 112. 

Se gies ce ca + v. Thompson, 29 Ark. 
Cal.—Davie v. State Univ. Bd. of 

Regents, 66 Cal. A. 693, 227 P 243. 
Colo.—Denver v. Maurer, 47 Colo. 

209, 106 P 875, 1385 AmSR 210. 
Conn.—Hewison v. New Haven, 37 

Conn. 475, 9 AmR 342; Jones v. New 

Haven, 34 Conn. 1; Chidsey v. Can- 


ton, 17 Conn. 475. 

D._C.—Coates v. District of Co- 
OS 42 App. 194 [writ of. error 
dism 239 U. S. 636, 86 SCt 445, 60 L. 
ed. 479]; District of Columbia v. Tyr- 
rell, 41 App. 463 [certiorari dism 243 
Ur us! 1, 37 SCt 361, 61.:L. ‘ed. 5571. 

Ga.—Savannah v. Jones, 149 Ga, 
139, 99 SE 294; Savannah v. Waldner, 
49 Ga. 316. 

Ill.—Johnston v, Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCasi1914B 339 [aff 174 Ill. A. 
414]; Culver v. Streator, 130 Ill. 238, 
22 NE 810, 6 LRA 270; Sterling v. 
Thomas, 60 Ill. 264; White v. Bond 
County, 58 Ill. 297, 11 AmR 65; Wal- 
tham v. Kemper, 55 Ill. 346, 8 AmR 
652; Champaign v. Patterson, 50 ill. 
61; Lacon v. Page, 48 Ill. 499; Bloom- 
ington v. Bay, 42 Ill. 503; Clayburgh 
v. Chicago, 25 Ill. 535, 79 AmD 346; 
Browning v. Springfield, 17 Ill. 1438, 
63 AmD 345. 

Ind.—Brinkmeyer v. Evansville, 29 
Ind. 187; Logansport vy. Wright, 25 
Ind. 512; Kokomo v. Loy, (A.) 110 NE 
694 [aff 185 Ind. 18, 112 .NE 994]. 

Iowa.—Bradley v. Oskaloosa, 193 
Iowa 1072, 188 NW 896; Fitzgerald v. 
Sharon, 143 Iowa 730, 121 NW 523; 
Wallace v. Muscatine, 4 Greene 373, 
61 AmD 131. 

Kan.—Everly v. Adams, 95 Kan. 
305, 147 P 1134, LRA1915H 448. 

Ky.—Flutmus v. Newport, 175 Ky. 
817, 194 SW 1089. 

La.—Solomon v. New Orleans, 156 
La, 629, 101 S 1, 3 [quot Cyc]; West 
Monroe Mfg. Co. v. West Monroe, 146 
La. 641, 83 S 881, 882 [quot Cyc]; 
Borell v. Cumberland Mel retes uco 
133 La. 6380, 634, 63 S 247, LRA1916D 
1064 [quot Cyc]; O'Neill v. New Or- 
leans, 30 La. ‘Ann. 220, 31 AmR 221. 

Me.—Libby v. Portland, 105 Me. 
370; 74 A 805, 26 LRANS 141, 18 
peas 547; Reed v. Belfast, 20 Me. 


Md. — Consolidated Apartment 
House Co. v. Baltimore, 121 Md. 523, 
102 A 920, LRA1918C 1181; Baltimore 
County v. Baker, 44 Md. 1; Calvert 
County v. Gibson, 36 Md. 229; Anne 


345, 


Huntsville, 
Smoot v. 


officers as such, but through agents or servants 
employed by it.*8 


In the former case its functions 


Arundel County v. Buckett: 
468, 88 AmD 557. 
Mass.—Curran v. Boston, 151 Mass. 
505, 24 NE 781, 21 AmSR 465, 8 
LRA 243; Oliver. v. Worcester, 102 
Mass, 489) 3 AmR 485; Child v. Bos- 
ton, 4 Allen 41, 81 AmD 680; Bigelow 
v. Randolph, 14 Gray 541; Thayer Vv. 


20 Md. 


Boston, wWohsPick wp, 31’ AmD 15 1 
Mower v. Leicester, 9 Mass. 247, 6 
AmD 


Mich.—Heino v. Grand Rapids, 202 
rae 363, 168 NW 512, LRA1918F 


Minn.—Simmer vy. St. Paul, 23 
Minn. 408; Kobs v. Minneapolis, 22 
Minn. 159. 

Miss.—Gulfport v. Shepperd, 116 
Miss. 439, 77 S 198. 

Mo.—Zummo _ v. Kansas City, 285 


Mo. 222,.225 SW 934; Kiley v. Kansas 
Chey, 87 Mo. 103, 56 AmR 4438; Arm- 
strong v. Brunswick, 79 Mo. 319; 
Hannon vy. St. Louis County, 62 Mo. 
3813; Murtaugh v. St. Louis, 44 Mo. 
479; Blake v. St. Louis, 40 Mo. 569. 

Mont.—Griffith v. Butte, 72 Mont. 
552, 2384 P 829. 

Nebr. —Henry v. Lincoln, 93 Nebr. 
331, 344, 140 NW 664, 50 LRANS 174 


[quot Cye]; McConnell v. Dewey, 5 
Nebr. 385. 
N. H.—Rowe v. Portsmouth, 56 N. 


H. 291, 22 AmR 464; Gilman v. La- 
eonia,, 55% INS oH; 130, 20 AmR 175; 
Eastman v. Meredith, 36 N. H. 284, 72 
AmD 3:02; Ball v. Winchester, 32’ N. 
fo 435; Wheeler v. Troy;2'20) ONG OH. 

N. tee County v. Strader, 
18 N. L. 108, 35 AmD 530. 

N. ea v. Albany, 79 N. Y. 
470, 35 AmR 540; Ring v. Cohoes, 77 
N. Y. 83, 33 AmR 574; Maximilian v. 
New York, 62) NY? 160, 20 AmR 468; 
McCarthy v. Syracuse, 46 N. Y. 194; 
Requa _v. Rochester, 45 N. Y. 129, 6 
AmR 52; Davenport ve Ruckman, 37 
INF ESS 568, 5) (ranser, Al 254% Barton 
Ve Syracuse, OO. ANG Pipe Ose: Transer. 
3L7: Storrs) v. Utica, 17 N. Yu 104,72 
AmD 437; Weet v. Brockport, 16 N. ¥. 
L¢1 jnotes Conrad v. Ithaca, een wy. 
158; Lloyd v. New York, 5 N. Y. 369, 
55 AmD 347; Rochester White Lead 
Cox “ve Rochester, 3 SNES 4263558 
AmD 316; Morey v. Newfane, 8 Barb. 
645; Mahon v. New York, 10 Misc. 
665, 31 NYS 676, Ly NYAnnCas 361; 
New York v. Furze, 3 Hill 612; Bailey 
v. New York, 3 Hill 531, 38 AmD 669 
[aff 2 Den, 433]. 

N. C.—Meares v. Wilmington, 31 
IND C1173). 49 "Amie a2: 

Oh.—Western College of Homeo- 
pathic Medicine v. Cleveland, 12 Oh. 
St. 375; Dayton v. Pease, 4 Oh. St. 80; 
McCombs _ v. Akron, 15 Oh. 474° 
Rhodes v. Cleveland, 10 Oh. 159, 36 
AmD 82. 

Ok1. Bre City v. Foster, 118 
OKI. 120, 247 P 801. 

Or _—Ry der vv. Ta Grande, 7/3)" Ori 
227, 144 % 471; Esberg Cigar Co. v. 
Portland, 34 Or. 282,55 “P 961,75 
AmSR 651, 43 LRA 435. 

Pa.—Boyd v. Philadelphia Ins. Pa- 
trol, 113 Pa. 269, 6 A 536; Western 
Sav. Fund Soc. v. Philadelphia, 31 
Pa. 175, 72 AmD 730; Erie v. Schwin- 
gle, 22 Pa, 384, 60 AmD 87; Pitts- 
burgh v. Grier, 22. Pa. 54, 60 AmD 65. 

Philippine.—_Mendoza Vv. De Leon, 
33 Philippine 508. 

Tenn.—Memphis 
Humphr. 757. 
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are political ‘and. governmental, and no liability 
ordinarily attaches to it at common law, either for 


Tex.—Galveston v. Posnainsky, 62 
Tex. 118, AmR 517; Conway v. 
Beaumont, 61 Tex. 10. 

Va.—Noble v. Richmond, 31 Gratt. 
(72 Va.) 271, 81 AmR 726; Petersburg 
v. Applegarth, 28 Gratt. (69 Va.) 321, 
26 AmR 357; Richmond v. Long, 17 
Gratt. (58 Va.) 875, 94 AmD 461; 
Sawyer v. Corse, 17 Gratt. (58 Va.) 
230, 94 AmD 445. 

Wash.—Hewitt v. Seattle, 62 Wash. 
377, 118 PP .1084, 32 LRANS 632; 
Seattle v. Stirrat, 55 Wash. 560, 104 
P 834, 24 LRANS 1275. 

Wis.—Kenworthy v. Ironton, 41 
Wis. 647; Crossett v. Janesville; 28 
Wis. 420; Ward v. Jefferson, 24 Wis. 
342; Cook v. Milwaukee, 24 Wis. 270, 
1 AmR 183; Milwaukee v. Davis, 6 
Wis. 377. 

Wyo.—Seaman v. Big Horn Canal 
Assoc., 29 Wyo. 391, 213 P 938. 

Bng.—Mersey Docks v. Gibbs, L. R. 
1 H. L.. 98; Parnaby v. Lancaster 
Ganal Co., 11 A. & H. 223, 39 ECL 
132, 113 Reprint 400; Lyme Regis v. 
Henley, 1 Bing. N. Cas. 222, 27 ECL 
614, 131 Reprint 1103, 8 Bligh. N. S. 
690, 5 Reprint 1097, 6 Reprint. 1180 
lati, Class (an) Sodeuipn Bing 91 ato 
ECL 486, 130 Reprint 995 (aff 3B. & 
Ad. 77, 23 ECL 43, 110 Reprint 29)]; 
McKinnon vy. Penson, 9 Exch, 609, 156 
Reprint 260, 25 EngL&Hq 457; Scott 
v. Manchester, 2 H. & N. 204, 157 
Reprint 85, 37 EngL&HKq 495; Russell 
v. Devon County, 2 T. R. 667, 100 Re- 
print 359. 

And see supra §§ 178-180. 

[a]. Governmental and corporate 
powers distinguished.—(1) Public du- 
ties are, in general, those which are 
exercised by the state as a part of 
its sovereignty, for the benefit of the 
whole public, and the discharge of 
which is delegated or imposed by the 
state upon the municipal corporation. 
They are not exercised either by the 
state or the corporation for its own 
emolument or benefit, but for the 
benefit and protection of the entire 
population. Private or corporate 
powers are those which the city is 
authorized to execute for its own 
emolument, or from which it derives 
special advantage, or for the in- 
creased comfort of its citizens, or for 
the well ordering and convenient reg- 
ulation of particular classes of the 
business of its inhabitants, but are 
not exercised in the discharge of 
those general and recognized duties 
which are undertaken by the govern- 
ment for the universal benefit. Hart 
v. Bridgeport, 11 F. Cas. No. 6,149, 
13 Blatchf. 289. (2) “Municipal cor- 
porations exist in a dual capacity and 
their functions are twofold. In one 
they exercise the right springing 
from sovereignty and, while in the 
performance of the duties pertaining 


thereto, their’‘acts are political and 
governmental. Their officers and 
agents in such capacity, though 


elected or appointed by them, are 
nevertheless public functionaries per- 
forming a public service, and as such 
they are officers, agents and servants 
of the state. In the other capacity 
the municipalities exercise a private, 
proprietary or corporate right, aris- 
ing from their existence as legal per- 
sons and not as public agents. Their 
officers and agents in the performance 
of such functions act in behalf of the 
municipalities in their corporate or 
individual capacity and not for the 
state or sovereign power.’ Kokomo 
v. Loy, 185 Ind. 18, 20, 112 NE 994. 
(3) A municipality performs govern- 
mental functions in the exercise of 
certain of its corporate powers, be- 
cause such powers are exercised by 
it for the benefit of the public gen- 
erally, and in their exercise it repre- 
sents and is an arm of the state, 
such as its exercise of powers per- 
taining to the public health and to 
the maintenance of charitable, penal, 
reformatory, and similar public in- 
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stitutions, but when it exercises 
only such powers and privileges as 
are peculiarly for its own benefit, or 
the benefit of its own citizens, or 
those of its immediate locality, it is 
acting in a strictly corporate ca- 
pacity. Lampton vy. Wood, 199 Ky. 
250, 250 SW 980. (4) ‘While the 
difficulties surrounding all attempts 
to state a rule embracing the torts 
for which a private action will lie 
against a municipal corporation have 
been often deplored, yet it is believed 
that the following formula is both 
accurate and complete: So far as mu- 
nicipal corporations of any class, and 
however incorporated, exercise 
powers conferred upon them for pur- 
poses essentially public—purposes 
pertaining to the administration of 
general laws, made to enforce the 
general policy of the State—they 
should be deemed agencies of the 
State, and not subject to be sued for 
any act or omission occurring while 
in the exercise of such power, un- 
less by statute the action be given. 
In reference to such matters they 
should stand as does the sovereignty 
whose agency they are—subject to be 
sued only when the State, by statute, 
declares that they may be. In so 
far, however, as they exercise powers 
not of this character, voluntarily as- 
sumed—powers intended for the pri- 
vate advantage and benefit of the 
locality and its inhabitants—there 
Seems to be no sufficient reason why 
they should be relieved from lia- 
bility to suit.’ Twyman vy. Frank- 
fort, 117 Ky. 518, 522, 78 SW 446, 
25 KyL 1620, 64 LRA 572, 4 AnnCas 
622. (5) Powers of a municipal cor- 
poration are public and private, and, 
as to the first, the municipality rep- 
resents the state, discharging duties 
incumbent ' on the state, and as 
agent thereof it becomes the repre- 
sentative of sovereignty, and is not 
answerable for nonfeasance or, mal- 
feasance of its public agents, and as 
to the second, it represents pecuniary 
and proprietary interests of indivi- 
duals, and is held to the same re- 
sponsibility as a private corporation. 
Panes Shreveport, 157 La. 589, 102 

[b] A governmental duty may be 
imposed on a city by its charter as 
well as by general law. Pope v. 
New Haven, 91 Conn. 79, 99 A 51, 
LRA1917B 1239. 

19. U. S.—Harris v. District of 
Columbia, 256, U, S. 650, 41 SCt 610, 
65 L. ed. 1146; Bilderback v. Klamath 
Falls, 6 F. (2d) 642; Winona v. Bot- 
zet> 169) "Fed. 321, 94. CCA’, 568, 23 
LRANS 204; Kansas City v. Lemen, 
57 Fed. 905, 6 CCA 627; Haight v. 
New York, 24 Fed. 93; Hart v. Bridge- 
pot 11 F. Cas. No. 6,149, 13 Blatchf. 


Ala.—Dargan v. Mobile, 381 Ala. 
469, 70 AmD 505; Ratliff v. Bessemer, 
17 Ala. A, 682, 88 S 208; Bessemer v. 
Whaley, 8 Ala, A. 523, 62 S 473 [rev 
pier ene ground 187 Ala, 525, 65 S 

Ark.—Browne v. Bentonville, 94 
Ark. 80, 126 SW 93; Gregg v. Hatcher, 
94 Ark, 54, 1.67, 126) SW) LOOM 27% 
LRANS 188, 21 AnnCas 982 [cit Cyc]; 
ORS gus v.. Holly Grove, 93 Ark. 250, 

oa, 


447, 84 SW 480, 68 LRA 287; Tram- 
mell v. Russellville, 34 Ark. 105, 36 
Beau 1; Helena vy. Thompson, 29 Ark. 

Cal.—Kellar v. Los Angeles, 179 
Cal. 605, 178 P 505; Chafor v. Long 
Beach, 174 Cal. T85 Ge LOSE EO, 
LRA1I917B 685, AnnCas1918D 106; 
Perkins!’ v. Blauth, 163. (Cally i7s2yi127 
P 50; Davoust v. Alameda, 149 Cal. 
69, 84 P 760, 5 LRANS 536, 9 AnnCas 
847; Sievers v. San Francisco, 115 
Cal. 648, 47 P 687, 56 AmSR 153 
(holding that in the performance of 
its governmental or public functions, 


Gat 


nonuser or misuser of the power;!® and such im- 


the corporation is either deemed 2 
public agency, a mandatory of the 
state, and therefore not liable to. be 
sued civilly for damages, or it is 
considered, in the performance of 
these functions, to be clothed with 
sovereignty, and therefore not liable 
in an action); Winbigler v. Los An- 
geles, 45 Cal. 36; Sherbourne v. Yuba 
County, ‘21 Cal. 113, 81 AmD’ 1512; 
Brunson v. Santa Monica, 27 Cal, A. 
89, 148 P 950. 

Colo.—Addington v. Littleton, 50 
Colo. 623, 115 P 896, 34 LRANS 1012, 
AnnCas1912C 753; Denver v. Maurer, 
Eh. Colo. 209), 106), BS. Coy el opAie re 
210; Denver v. Dunsmore, 7 Colo. 328, 
3 P 705; Verazuth v. Denver, 19 Colo. 
A. 473, 76 BP 539 

Conn.—Epstein v. New Haven, 104 
Conn. 283, 132 A 467; Richmond v. 
Norwich, 96 Conn: 582, 115 A 11; 
Pope v. New Haven, 91 Conn. 79, 99 
A 51, LRA1917B 1239; Hartford Wa- 
ter Comrs. v. Manchéster, 87 Conn. 
1938, 87 A 870, AnnCas1915A 1105 
{aff 241 U. S. 649 mem, 36 SCt 552 
mem, 60 L. ed. 1221 mem]; Dyer v. 
Danbury, 85 Conn. 128, 81 A 958, 39 
LRANS 405, AnnCas1913A 784; Ud- 
kin v. New Haven, 80 Conn. 291, 68 
A 253, 14 LRANS 868; Hourigan v. 
Norwich, 77 Conn. 358, 59 A 487; Col- 
well v. Waterbury, 74 Conn. 568, 51 
A 530, 57 LRA 218; Platt v. Water- 
bury, 72" ‘Conny. 5381045) (Ao) tbs 6 TF 
AmSR 335, 48 LRA 691; Daly v. New 
Haven, 69 Conn. 644, 38 A 397; Mead 
v. New Haven, 40 Conn. 72, 16 AmR 
14; Judge v. Meriden, 38 Conn. 90; 
Hewison v. New Haven, 37 Conn. 475, 
9 AmR 342 (holding that the ac- 
ceptance of a special charter by a 
city or borough, authorizing the cor- 
poration to perform a strictly gov- 
ernmental duty, does not create a 
contract between the corporation and 
the state that it shall be performed, 
or make the city or borough liable 
for an omission to perform, or a 
negligent performance of it). 

D. C.—District of Columbia v. Tot- 
ten, 55 App. 312, 5 F. (2d) 374; Coates 
v. District of Columbia, 42 App. 194 
[writ of error dism 239 U. S. 6386, 
386 SCt 445, 60 L. ed. 479]; District of 
Columbia v. Tyrrell, 41 App. 468 
[certiorari dism 243 U. S. 1, 37 Sct 
361, 61 L. ed. S57]. 

Ga.—Savannah v. Jones, 149 Ga. 
139, 99 SE 294; Rogers v. Atlanta, 143 
Ga. 153, 84 SE 555; Dalton v. Wilson, 
118 Ga. 100, 44 SE 830, 98 AmSR 101; 
Wyatt v. Rone, 105 Ga. 312, 31 SH 
188, 70 AmSR 41, 42 LRA 180; Bart- 
lett v. Columbus, 101 Ga. 300, 28 SBE 
599, 44 LRA 795; Love v. Atlanta, 95 
Ga. 129, 22 SE 29, 51 AmSR 64; 
oe v, Rome, 23 Ga. A. 188, 98 SE 


ol. 

Ida.—Strickfaden vy. Greencreek 
Highway Dist., 42 Ida. 788, 248 P 
456; Boise Dev. Co. v. Boise City, 30 
Ida. 675, 167 P 10382. 

Ill.—Hastern Illinois State Normal 
School v. Charleston, 271 Ill. 602, 111 
NE 573, LRA1916D 991 [aff 193 Ill. A, 
600]; Peo. v. Chicago, 256 Ill. 558, 100 
NE 194, 43 LRANS 954, AnnCas1913E 
305; Evans v. Kankakee, 231 Ill. 223, 
83 NE 223, 13 LRANS 1190; Chicago 
vy. Williams, 182 Ill. 1385, 55 NE 123; 
Kinnare y. Chicago, 171 Ill. 332, 49 
NE 536; Culver v. Streator, 130 Ill. 
238, 22 NE 810, 6 LRA 270; Chicago 
v. McGraw, 75 Ill. 566;.Vossler v. De- 
Smet, 204 Ill, A. 292: Jennings v. 
Peoria, 196 Ill. A. 195;.Nicastro v. 
Chicago, 175 Ill. A. 634; Johnson v. 
Chicago, 174 Ill. A. 414; Flannagan 
v. Bloomington, 156 Ill. A. 162; Han- 
rahan v. Chicago, 145 Ill. A. 38. 

Ind.—Kokomo vy. Loy, 185 Ind. 18, 
112 NE 994; Millett v. Princeton, 167 
Ind. 582, 79 NE 909, 10 LRANS 785; 
Summers v. Daviess County, 103 Ind. 
262, 2 NE 725, 58 AmR 512; Brink- 
meyer v. Evansville, 29 Ind. 1873 
Mayne v. Curtis, 73 Ind. A. 640, 126 
NE 699; Louisville, ete., Tract. Co. v. 


—_—_— ee ee ee ESS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[ey wh" 


1701] 


i 


MUNICIPAL CORPORATIONS 


/ [48-988 


j munity from liability does not depend upon the use | of the best, or of any particular, means in the con- 


Jennings, 73 Ind. A. 69, 128 NE 835; 
Kokomo vy. Loy, (A.) 110 NE 694 
{aff 185 Ind. 18, 112 NE 994]; Indian- 
apolis v. Williams, 58 Ind. A. 447, 


108 NE 387; Laurel v. Blue, 1 Ind. 
A. 128, 27 NE 301. 
Des Moines, 209 


Iowa.—Harris v. 

NW 454, 46 ALR 1429; Norman v. 
Chariton, 201 Iowa 279, 207 NW 1384, 
136 [eit Cyc]; Bradley v. Oskaloosa, 
193 Iowa 1072, 188 NW 896; Jones vy. 
Sioux City, 185 Iowa 1178, 170 NW 
445, 10 ALR 474; Hines v. Nevada, 
150 Iowa 620, 130 NW 181, 32 LRANS 
797; Fitzgerald v. Sharon, 143 Iowa 
730, 121 NW 523; Beeks v. Dickinson 
County, 131 Iowa 244, 108 NW 311, 
6 LRANS 881, 9 AnnCas 812; Lahner 
v. Williams, 112 Iowa 428, 84 NW 
507; Saunders vy. Ft. Madison, 111 
Iowa 102, 82 NW 428; Easterly v. 
Irwin, 99 Iowa 694, 68 NW 919; Cal- 
well v. Boone, 51 lowa 687, 2 NW 614, 
33 AmR 154; Ogg v. Lansing, 35 
Iowa 495, 14 AmR 499. 

Kan.—Rose v. Gypsum City, 104 
Kan, 412, 179 P 348; Frost v. Topeka, 
103 Kan, 197, 173 P 293; Hibbard v. 
Wichita, 98 Kan. 498, 159 P 399, LRA 
1917A 399; Butler v. Kansas City, 97 
Kan. 239, 155 P 12, LRA1916D 626, 
AnnCas1918D 801; Everly v. Adams, 
95 Kan. 305, 147 P 1134, LRA1915B 
448; Edson v. Olathe, 82 Kan. 4, 107 
P 539, 36 LRANS 865; Freeman v. 
Chanute, 63 Kan, 573, 66 P 647; La 
Clef v. Concordia, 41 Kan. 323, 21 P 
272, 183 AmSR 286. 

Ky.—Bowling Green v. Bandy, 208 
Ky. 259, 270 SW 837; Lampton v. 
Wood, 199 Ky. 250, 250 SW 980; 
Browder v. Henderson, 182 Ky. 771, 
207 SW 479, 480 [cit Cyc]; Von Al- 
men y. Louisville, 180 Ky. 441, 202 
SW 880; Flutmus y. Newport, 175 Ky. 
817, 194 SW 1039; O’Connell v. Mer- 
chants’, ete. Dist. Tel. Co., 167 Ky 
468, 180 SW 845, LRA1916D 503; 
Louisville v. Frank, 154 Ky. 254, 157 
SW 24; Jones v. Ferro Concrete 
Constr. Co. 154 Ky. 47, 156 SW 1060; 
Braunstein v. Louisville, 146 Ky. 777, 
143 SW 372, 42 LRANS 538; Smith v. 
Louisville Sewerage Comrs., 146 Ky. 
562,143 SW 3, 38 LRANS 151; Bowl- 
ing Green vy. Rogers, 142 Ky 558, 
134 SW 921, 34 LRANS 461; Danvile 
v. Fox, 142 Ky. 476, 134 SW 883, 32 
LRANS 636; Louisville v. Carter, 142 
Ky. 443, 134 SW 468, 32 LRANS 637; 
Schwalk v. Louisville, 135 Ky. 570, 
122 SW 860, 25 LRANS 88; Morgan 
Vv. Shelbyville, 121 SW 617; Louisville 
Park Comrs. v. Prinz, 127 Ky. 460, 
105 SW 948, 32 KyL 359. 

La.—Howard v. New Orleans, 159 
La. 448, 105 S 443; Hall v. Shreve- 
port, 157 La. 589, 102 8 680; Solomon 
v. New Orleans, 156 La. 629, 101 S 
1, 3 [quot Cyc]; West Monroe Mfg. 
Co. v. West Monroe, 146 La. 641, 83 
S 881, 882 [quot Cyc]; Joliff v. 
Shreveport, 144 La, 62, 80 S 200; 
Jones v. New Orleans, 143 La, 1073, 
79 S 865; Borell vy. Cumberland Tel., 
ete, Co.,-133 La. 630, 634, 63'S. 247, 
LRA1916D 1064 [quot Cyc]; New Or- 
leans v. Kerr, 50 La. Ann. 4138, 23 S 
384, 69 AmSR 442; Bennett v. New 
Orleans, 14 La. ‘Ann, 120; Stewart v. 
New Orleans, 9 La, Ann. 461, 61 AmD 
218; Russell v, Owens, 7 ibe IN, (Or- 
leans) 328. 

Me.—Dyer v. South Portland, 111 
Me. 119, 88 A 398; Libby v. Portland, 
105 Me. 370, 74 A 805, 26 LRANS 141, 
18 AnnCas 547; Gilpatrick Vv. Bidde- 
ford, 86 Me. 534, 30 A 99; Brown v. 
Vinathaven, 65 Me. 402, 20 AmR 709; 
Small v. Danville, 51 Me. 359. 

Md.—Gutowski v. Baltimore City, 
127 Md. 502, 96 A 630; Anne Arundel 
County Comrs. Vv. Duckett, 20 Md. 
468, 83 AmD 557. 

Mass.—Young vy. Worcester, 253 
Mass. 481, 149 NE 204; Bolster v. 
Lawrence, 225 Mass. 387, 114 NE 722, 
LRA1917B 128; Kerr v. Brookline, 
208 Mass. 190, $4 NE 257, 34 LRANS 
464; Johnson vy. Somerville, 195 Mass. | 
370, 81 NE 268, 10 LRANS 715; Tag- 
gart v. Fall River, 170 Mass. 325, 49 


NE 622; Norton y. New Bedford, 166 
Mass. 48, 43 NE 1034; Pettingell v. 
Chelsea, 161 Mass. 368, 37 NE 380, 24 
LRA 426; Howard v, ‘Worcester, 153 
Mass. 426, 27 NE 11, 25 AmSR 651, 
12 LRA 160; Curran’ y. Boston, 151 
Mass. 505, 24 NB 781, 21 AmSR 465, 


8 LRA 243; Clark y. Easton, 146 
Mass. 43, 14 NE 795; Tindley Vv. 
Salem, 137 Mass. 171, 50 AmR 289; 


Manners v. Haverhill, 135 Mass. 165: 
French y. Boston, 129 Mass. 592, 37 
AmR 398; Steele v. Boston, 128 Mass. 
5383; Hill’ v. Boston, 122 Mass, 344, 
23 ‘AmR 332; Haskell v. New Bed- 
ford, 108 Mass. 208; Hafford v. New 
Bedford, 16 Gray 297. 

Mich.—Tzatzken v. Detroit, 226 
Mich. 603, 198 NW 214; Hodgins v. 
Bay City, 156 Mich. 687, 121 NW 274, 
132 AmSR 546; Brink v. Grand 
Rapids, 144 Mich. 472, 108 NW 430; 
Webb vy. Detroit Bd. of Health, 116 
Mich. 516, 74 NW 734, 72 AmSR 541; 
Corning v. Saginaw, 116 Mich, 74, 74 
NW 307, 40 LRA 526; Stevens v. 
Muskegon, 111 Mich. 72, 69 NW 227, 
36 LRA 777; Amperse v. Kalamazoo, 
75 Mich. 228, 42 NW 821, 13 AmSR 
432; Hines v. Charlotte, 72 Mich, 278, 
40 NW 333, 1 LRA 844; Detroit v. 
Blackeby, 21 Mich. 84, 4 AmR 450. 

Minn.—Bojko v. Minneapolis, 154 
Minn, 167, 191 NW 399; Curran v. 
Chicago Great Western R. Co., 134 
Minn. 392, 159 NW 955; Ackeret v. 
Minneapolis, 129 Minn. 190, 151 NW 
976, LRA1915D 1111, AnnCas1916E 
897; Miller v. Minneapolis, 75 Minn. 
131, 77 NW 788; Gullikson v, McDon- 
ald, 62 Minn. 278, 64 NW 812; Snider 
v. St. Paul, 51 Minn. 466, 53 NW 763, 
18 LRA 151; Bryant v. St. Paul, 33 
Minn. 289, 23 NW 220, 58 AmR 81. 

Miss.—Hattiesburg v. Sutherland, 
110 S 691; Gulfport vy. Shepperd, 116 
Miss. 439, 77 S 193; Semple v. Vicks- 
burg, 62 Miss. 63, 52 AmR 181. 

Mo.—Zummo vy. Kansas. City, 285 
Mo, 222, 225 SW 934; Healy v. Kan- 
sas City, 277 Mo. 619,-211 SW 59; 
Behrmann v. St. Louis, 273 Mo. 578, 
201 SW 547; Simmons Hardware Co. 
v. St. Louis, 192 SW 394; Ely v. St. 
Louis, 181 Mo. 723, 81 SW 168; Har- 
man y. St. Louis, 137 Mo. 494, 38 SW 
1102; Carrington y. St. Louis, 89 Mo. 
208, 1 SW 240, 58 AmR 108; Arm- 
strong v. Brunswick, 79 Mo. 319; 
Murtaugh vy. St. Louis, 44 Mo. 479; 
D’Areourt v. Little River °©Drain. 
Dist., 212 Mo. A. 610, 245 SW 394; 
Trower v. Louisiana, 198 Mo. A. 352, 
200 SW 763; Brightwell v, Kansas 
Gityi153 “Mo. “A, 519; 134 S'wis7s 
Barree v. Cape Girardeau, 1382 Mo. A, 
182, 112 SW 724; Bullmaster v. St. 
Joseph, 70 Mo. A. 60, 

Mont.—Griffith v. Butte, 72 Mont. 
552, 234 P 829. 

Nebr.—Henry y. Lincoln, 93 Nebr. 
331, 344, 140 NW 664, 50 LRANS 174 
[quot Cye]; Phenix Mut. L. Ins. Co. 
vy. Lincoln, ‘91 Nebr. 150, 185 NW 445. 

N. H.—-O’Brien  v. ‘Rockingham 
Coenen 80 N. H. 522, 120 A 254; 
Lockwood v.._Dover,. 73 IN. H. 209; 61 
A 32; Rowe v. Portsmouth, 56 N. H. 
291, 32 AmR 464, 

N. J.—Ansbro v. Wallace, 100 N. J. 
L. 391, 126 A 426; Olesiewicz v. Cam- 
den, 100 N. J. Te 336, 126 A 317; 
Reilly v. New Brunswick, 92 N. J. L. 
547, 108 A 107; Bisbing vy. Asbury 
Park, 80 N. Ty Ly. 416) 78.2A5 196, 33 
LRANS 523; Paterson v. Hrie R. Co., 
78 N. J. i, 592, 75 A, 922, 30 LRANS 
209; Valentine Me Englewood, 76 N. J. 
L. 509, 512, 71 A 344, 19 LRANS 262, 
16 AnnCas 731 [cit Cyc]; Kehoe v. 
Rutherford, 74 N. Jt -Ls'659, 65 A 
1046, 122 AmSR 411; Tomlin v. Hil- 
dreth, Gow Nitros, 438, 47 A 649; Con- 
dict v. Jersey City, 46 N. J. Li. 157. 

N. Y.—Herman v. Union Dist. 
School No. 8 Bd. of Education, 234 
N. Y¥. 201, 137 NH 24, 24 ALR 1065; 
Murtha v. New York Homeopathic 
Medical College, ete., Hospital, 228 
N. Y. 188, 126: NH: 722; 
Rochester, 190 N. Y. 137, 82 NE 1119, 
17 LRANS 741, 13 AnnCas 759; Mac- 
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Mullen v. Middletown, 187 N. Y. 37, 
79 NE 8638, 11 LRANS 391; Upping- 
ton v. New York, 165 N. Y- 222, 69 
NE 91, 53 LRA 550; Lefrois vy. Mon- 
roe County, 162 N. Y. 563, 57 NE 185, 
50 LRA 206; Hughes v, Auburn, 161 
N, Y. 96, 55 NE 389, 46 LRA 686; 
Missano vy. New York, 160 N. Y. 123, 
54 NE 744; Markey v. Queens County, 
154 N. Y. 675, 49 NE 71, 39 LRA 46; 
Springfield F. & M. Ins, Co. va Keese- 
ville, 148 N. Y. 46, 42 NE 405, 51 
AmSR 667, 30 LRA 660; Smith v. 
Rochester, 76 N, Y. 506; Lynch v. 
New York, 76 N. Y. 60, 32 AmR 271; 
Ham v. New York, 70 N. Y. 459; 
Maxmilian v. New York, 62 N. Y. 160, 
20 AmR 468. [aff -2 Hun 263, 4 
Thomps. & C. 491]; Metzroth v. New 
York,, 212: App. :Div. 258,208 NYS 
744 [mod on other grounds 241 N. Y. 
470, 150 NE 519]; Finkelstein v. New 
York, 183 App, Div..539, 169 NYS 
718; Berger v. Solyay, 156 App. Div. 
440, 141 NYS 995; Oakes Mfg. Co. v: 
New York, 141 App, Div. 180, 125 
NYS 1030 [aff 206 N. Y. 221, 99 NE 
540, 42 LRANS 286]; Quill v. New 
York, 36 App. Div. 476, 55 NYS 8389; 
Eddy v. Ellicottville, 35 App. Div. 
256, 54 NYS 800; Brower v. New 
York, 3 Barb. 254; Donohue v. New 
York, 3 Daly 65; Jaked y. Albany Bd- 
of Education, 113 Misc. 572, 185 NYS 
88 [rev on other grounds 198 App. 
Div..113, 189 NYS 697 (aff 234 N. Y. 
591. mem, 138 NE 458 mem)]; D’Orsi 
v. New York, 104 Misc. 66, 171 NYS 
203; Schlegel v. New York, 90 Misc. 
285, 152 NYS 975; Davidson v. New 


.York, 24 Misc. 560, 54 NYS 51; Doty 


v. Port Jervis, 23 Misc, 313, 52 NYS 
57; Bishop v. New York, 21 Misc. 
598, 48 NYS 141; Wilson v. New 
York, 1 Den. 595, 48 AmD 719; Bailey 
v. New York, 3 Hill 531, 38 AmD 669 
{aff 2 Den. 433]. 

N. C.—Pleasants y. Greensboro, 135 
SE 321; Scales v. Winston-Salem, 189 
N. CG) 469, 127. SE 543; Sandlin® v. 
Wilmington, 185 N. C. 257, 116 SE 
733; Howland v. Asheville, 174 N. C. 
749, 94 SE 524, LRA1918B 728; 
Nichols v. Fountain, 165 N. C. 166, 
80 SE 1059, 52 LRANS 942, AnnCas 
1915D 152; Hines v. Rocky Mount, 
162 N. C. 409, 78 SH 510, LRA1915C 
WDL, AnnCasl915A 132; Goodwin v. 
Reidsville, LGOUIN AC: 411, 76 SEH 232, 
42 LRANS 862, AnnCas1914C 217; 
Metz v. Asheville, 150 N. C. 748, 64 
SE 881, 22 LRANS 940; Hull v. Rox- 
boro, 142 N. C. 453, 55 SE 351; Moffitt 
v. ASheville, 103 N. C. 237, 9 SE 695, 
14 AmSR 810; Hill v. Charlotte, 72 
N. C. 55, 21 AmR 451. 

N. D.—Hanson y. Berry, 209 NW 
1002; Moulton v, Fargo, 39 N. D. 
502, 167 NW 717, LRAISTSD 1108, 

Oh.—Akron v. Butler, 108 Oh, St. 
122, 140 NE 324; Bell y. Cincinnati, 
80 Oh. St. 1, 88 NE 128, 23 LRANS 
910; Frederick v. Columbus, 58 Oh. 
Ste 538) 5i- INE) 353 Cinecinnativave 
Cameron, 33 Oh. St. 336; Wheeler v. 
Cincinnati, 19° Oh. St: 19, 2) AmR 
868; Western Homeopathic Medicine 
College vy. Cleveland, 12 Oh. St. 375; 
Etzensperger y. Cleveland, 25 Oh. 
Cir, 1Ct. IN. SC<30383 Shilling? wr eeins 
cinnati, '227,Oh. Cir.) Cty NG VSe5 26; 
Rose v. Toledo, 24 Oh. Cir. Ct. 540; 
Neil -v. Barron, 8 OhS&CP 424, 7 
OhNP 84; Waugh v. Marble Cliff, 19 
OhNPNS 17. 


Okl.—Oklahoma City v. Foster, 
118 Okl. 120, 247 P 80. ' 
Or.—Ryder v. La Grande, 73 Or. 


227, 230, 1445P 471. [eit Gye]; Pa- 
cific Paper Co. v. Portland, 68 Or. 
120,'135 P 871; Wagner v. Portland, 
40 Or. 389, 60 P 985, 67 P 300; Es- 
burs, Cigar) Cos va Portland, 7345 Or 
232,55 P 961, 75 AmSR 651, 43° LRA 
435; Caspary v. Portland, 19 Or. 496, 
24 P 1036, 20 AmSR 842. 

Pa.—Scibilia v. Philadelphia, 279 
Pa. 549, 124 A 273, 32 ALR 981 [aff 
82 Pa. Super. 328]; Elliott v. Phila- 
delphia, 75 Pa. 347, 15 AmR 591, 

Philippine.—Mendoza v. De Leon, 
33 Philippine 508. 
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duct of the municipality’s governmental business.”° 
Nor is the exemption from liability affected by the 
degree of negligence, whether ordinary or gross, 
although it has been intimated that the rule would 
be otherwise were the injury caused by willful, 
This doctrine does 
not, however, relieve a municipality from its ob- 
ligation to perform its governmental duties, but 
for a resulting 


wanton, or reckless conduct.?” 


merely relieves it from liability 


R. I.—Miller v. Clarke, 129 A on 
42 ALR 1204; Kelley v. Cook, 21, R. 
29, 41 A 571; Wixon v. Newport, is 
RE wee 43 AmR 35. 


S. D.—O’Rourke v. Sioux Falls, 4 
S. D. 47, 54 NW 1044, 46 AmSR 760, 
19 LRA 789. 

Tenn.—Gainesboro v. Gore, 131 
Tenn. 35, 173 SW 442; Irvine v. 


Chattanooga, 101 Tenn. 291, 47 SW 
419; Conelly v. Nashville, 100 Tenn. 
262, 46 SW 565; Davis v. Knoxville, 
90 ‘Tenn. 599; 1g SW 254; State v. 
Shelbyville Corp., 4 Sneed 176; Cha- 
vin v. Nashville, "1 Tenn. Civ. A. 317, 
S20etcit yells 

Tex.—Ft. Worth. v. Crawford, 64 
Tex. 202, 53 AmR 753; Galveston v. 
Posnainsky, 62 Tex. 118, 50 AmR 
517; Texas Employers’ Ins. Assoc, v. 
Tyler, (Civ. A.) 283 SW 929; Barnes 
Va wWiaico; . (Civel A.) 262 SW 1081; 
Green v. Amarillo, (Civ. A.) 244 SW 
241; Greenville v. Branch, (Civ. A.) 
152 SW 478; McFadin v. San _ An- 
tonio, 22 Tex. Civ. A. 140, 54 SW 48; 
Stinnett v, Sherman, (Civ. A.) 43 
Sw _ 847; Bates v. Houston, 14 Tex. 
Civ. A. 287, 37 SW 383; Shanewerk 
v..Ft. Worth, 11 Tex. Civ. A. 271, 32 
Sw 918. 

Utah.—Alder v. Salt Lake City, 64 
Utah 568, 231 P 1102; Warm Springs 
Go. v. Salt Lake City, 50 Utah 58, 
165 P 788, LRAI1917F 7B; Sehy v. 
Salt Lake City, 41 Utah 535, 126 P 
691, 42 LRANS 915. 

Vt.—Morgan v. Stowe, 92 Vt. 338, 
104 A 339, LRA1918F 1000; Sanborn 
v. Enosburg Falls, 87 Vt. 479, 89 A 
746; Carty v. Winooski, 78 Vt. 104, 
62 A 45, 2 LRANS 95, 6 AnnCas 436; 
Stockwell v. Rutland, Banas oes 53 
A 132; Welsh v. Rutland, 56 Vt. 228, 
48 AmR 762. 

Va.—Jones v. ‘Williamsbure, 97 
Va. 722, 34 SH 883, 47. LRA 294; 
Terry v. Richmond, 94 Va. 537, 27 SE 
429, 38 LRA 834; Richmond v. Long, 
17 Gratt. (58 Va.) 375, 94 AmD 461. 

Wash.—Whiteside v. Benton Coun- 
ty, 114 Wash. 463, 195 P 519; Nelson 
v. Spokane, 104 Wash. 219, 176 P 
149; Seattle v. Stirrat, 55 Wash. 560, 
104 P 834, 24 LRANS 1275; Wheeler 
v. Aberdeen, 47 Wash. 405, 92 P 135; 
Lynch vy. North Yakima, 37 Wash. 
657, 80 P 79; Simpson v. Whatcom, 
33 ‘Wash. 392, TA P 577, 99 AmSR 
951, 63 LRA 815; Russell v. Tacoma, 
8 Wash. 156, 35 P 605, 40 AmSR 
895. 

W. Va.—Holsberry v. Elkins, 86 W. 
Va. 487, 103 SE 271; Wood v. Hinton, 
47 W. Va. 645, 35 SE 824, 826; Bart- 
lett v. Clarksburg, 45 W. Va. 393, 31 
SE 918, 72 AmSR 817, 438 LRA 295: 
Brown v. Guyandotte, 34 W. Va. 299, 
1259S TOM LL RAS a2 th ona vs, 
Grafton, 34 W. Va. 282, 12 SE 478, 
26 AmSR 924; Mendel v. Wheeling, 
28 W. Va. 233, 57 AmR 664. 

Wis.—Jensen v. Oconto Falls, 186 
Wis. 386, 202 NW 676; Gensch v. 
Milwaukee, 179 Wis. 95, 190 NW 
843; Bernstein v. Milwaukee, 158 
Wis. 576, 149 NW 382, LRA1915C 
435; Engel v. Milwaukee, 158 Wis. 
480, 149 NW 141; Evans v. Sheboy- 
gan, 153 Wis. 287, 141 NW 265, 45 
LRANS 98; Hollman vy. Platteville, 
101 Wis. 94, 76 NW 1119, 70 AmSR 
899; Kuehn v. Milwaukee, 92 Wis. 
263, 65 NW 10380; Hayes v. Oshkosh, 
83 Wis. 314, 14 AmR 760. 

Wyo.—Ramirez v. Cheyenne, 241 P 
710, 42 ALR 245; Seaman v. Big Horn 
Canal’ Assoc., 29 Wyo. 391, 213 BP 


+ 


MUNICIPAL CORPORATIONS 


injury.?% 


g,2t 


938. 

N. B.—McCleave v. 35 

N. B. 296. 
Pas gt v. Toronto, 10 OntWR 
“In order that the state may per- 
form its functions, it is necessary 
for it to be represented by agencies 
of government and, where these 
agencies merely perform such gov- 
ernmental functions, holding them 
responsible for negligence would be 
manifestly the same as holding the 
sovereign power answerable, On the 
other hand, a state agency, aS a cor- 
poration, acquires an individuality 
distinct from the sovereign power, 
and the principle stated does not pre- 
vent the corporate body from being 
held liable for its own negligence, 
no more than it would exempt a pub- 
lic state officer from liability for his 
negligence in the management of his 
personal or private affairs.” Kokomo 
v. Loy, 185 Ind. 18, 21, 112 NE 994. 

[a] Reasons for rule.—(1) ‘“‘The 
reason for the established doctrine 
of nonliability of municipalities act- 
ing in the discharge of governmental 
affairs is that, in the exercise of such 
powers they are merely branches of 
the state or sovereign power, and 
therefore a part of the state in that 
regard and thus not liable as a mat- 
ter of established public policy.” 
Kokomo'v. Loy, 185 Ind. 18, 22, 112 
NE 994. (2) The reason for exempt- 
ing a municipality from damages for 
injury inflicted in the performance of 
its governmental functions is one of 
public policy to protect public funds 
and public property, so that they will 
not be diverted from the work of 
government. O’Connell v. Merchants’, 
etc., Dist. Tel. Co., 167 Ky. 468, 180 
SW 845, LRA1916D 508. 

[b] Consequences: of contrary 
rule.—With reference to the doctrine 
that no city is liable for injuries to 
individuals occurring during the ex- 
ercise by the city of public or gov- 
ernmental functions, it has been Said 
that if the contrary were true it 
would be “impossible to conceive of 
the endless complications and em- 
barrassments which such doctrine 
would involve, and of the extent to 
which the public interests would 
thereby suffer. It is safe to assume 
that if such were recognized as the 
law, no town’ would voluntarily as- 
sume corporate functions, and that 
every industrial and commercial in- 
terest would become _ paralyzed.” 
Oge v. Lansing, 35 Iowa 495, 499, 14 
AmR 499 

{c] Grant or revocation of license 
or permit.—(1) A municipality is not 
liable for damages sustained by rea- 
son of a wrongful revocation of a li- 
cense or permit. Roerig v. Hough- 
ton, 144 Minn, 231, 175 NW 542. (2) 
A city’s exercise of power to grant 
or refuse a license to erect a build- 
ing was a governmental. function, 
and if the reason given for the re- 
fusal of the license was erroneous, 
plaintiff’s remedy was by mandamus, 
but the city was not liable in an ac- 
tion for damages. Clinard v. Win- 
ston-Salem, 173 N. C. 356, 91 SE 1039. 

20. Louisville v. Carter, 142 Ky. 
443, 134 SW 468, 32 LRANS 687. 

[a] Tlustration.—While hitching 
a garbage wagon used for clearing 


Moncton, 


streets of refuse to a sprinkler may | 


not have been the best way of haul- 
ing the garbage wagon, no liability 
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In its second character above mentioned, 
that is, in the exercise of its purely municipal fune- 
tions, or the doing of those things which relate to 
special or private. corporate purposes, the corpora- 
tion stands upon the same footing with a private 
corporation, and will be held to the same responsibil- 
ity with a private corporation for injuries result- 
ing from its negligence while acting within the 
scope of such municipal power.** 


The principal 


for damages attaches to the city for 
such act, as the city employees were 
engaged in pursuance of a govern- 
mental function. Louisville vy. Car- 
ter, 142 Ky. 448, 134 SW 468, 32 
LRANS 6387. ; 5 

21. Young v. Worcester, 253 Mass. 
481, 149 NE 204. 

22. Young v. Worcester, 253 Mass. 
481, 149 NE 204 (where it was held 
that an allegation in.a pleading that 
the municipality was ‘wantonly 
careless” in failure to direct or cor- 
rect delinquencies of its hospital 
employees, when read with the con- 
text, marked an intent to charge the 
municipality with a degree of negli- 
gence greater than ordinary negli- 
gence, but did not comprehend with 
sufficient freedom from doubt a 
charge of “wilful, wanton or reck- 
less” conduct within Gen. L. c 229 
§ 5, now St. [1925] c 346 § 9, relating 
to action for wrongful death). But 
see Johnson v. Somerville, 195 Mass. 
370, 81 NE 268, 10 LRANS 715 (hold- 
ing that a city is not liable for acts 
done in the performance of a public 
function, whether such acts were 
done negligently or intentionally). 

23. Hartford Water Comrs. v. 
Manchester, 87 Conn. 193, 87 A 870, 
AnnCas1915A 1105 [aff 241 U: S. 649 
mem, 36 SCt 552 mem, 60 L. ed. 1221 
mem]. 

24. _U. S.—Harris v. District of 
Columbia, 256 U. S. 650, 41 SCt 610, 
65 L. ed. 1146; Bilderback y. Klamath 
Falls, 6 F. (2a) 642; Winona v. Bot- 
zet, 169 Fed. 321, 94 CCA 563, 23 
LRANS 204; Denver v. Porter, 126 
Fed. 288, 61 CCA 168; Philadelphia 
v. Gavagnin, 62 Fed. 617; 10 CCA 
552 [aff The Giovanni v, Philadel- 
phia, 59 Fed. 303]. 

Ala.—Athens v. Miller, 190 Ala. 82, 
66 S 702; Albrittin v. Huntsville, 60 
Ala. 486, 31 AmR 46; Bessemer Vv. 
Whaley, "8 Ala. A. 523, 62 S 473 [rev 
Seo ground 187 Ala. 525, 65 

Ark.—Franks v. Holly Grove, 93 
Ark. 250, 252, 124 SW 514, 137 AmSR 
86 tot Cyc); Helena vy. Thompson, 29 
Ark. 56 

Ca ieollan v. Los Angeles, 179 
Cal. 605, 178 P 505; Davoust v. Ala- 
meda, 149 Cal. 69, g4 P 760, 5 LRANS 
536, 9 AnnCas 847; Davie v. State 
Univ. Ba. of Regents, 66 Cal. A. 693, 
227 P 243; Brunson v. Santa Monica, 
27 Cal. A. "89, 148 P 950. 

Colo. —Addington v. Littleton, 50 
Colo. 623, 115 P 896, 34 LRANS 1012, 
AnnCas1912C 7535 Denver Vv. Maurer, 
47 Colo. 209, 106 P 875, 135 AmSR 
210; Denver v. Rhodes, 9 Colo. 554, 


13 P 729; Veraguth Vv. Denver, 19 
Colo. A. 473, A EEE Stewart v. 
Pueblo, 5 Colo. As bb; '867. Po Liga 


McCord v. Pueblo, 5 Colo, A, 48, 36 
P 1109. 

Conn.—Dyer v, Danbury, 85 Cohn. 
128, 81 A 958, 39 LRANS 405, AnnCas 
1913A 784; Platt v. Waterbury, TD 
Conn. 531, 45 A 154, 77 AmSR 335, 
48 LRA 691; Danbury, CUCs a Ea COneve 
Norwalk, 37 Conn. 109. 

D. C.— Coates vy. District of Colum- 
bia, 42 App. 194 [writ of error dism 
#9, 0. S. 636, 36 SCt 445, 60 L. ed. 

Ga.—Augusta v. Lombard, 99 Ga. 
282, 25 SE 772; Macon v. Harris, is 
Ga. 761; Atlanta v, Dooly, 74 Ga. 702. 

Ida.—Eaton v. Weiser, 12 Ida, 544, 
86 P 541, 118 AmSR 225. 

Ill.— Eastern Illinois State Normal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1701-1702} | 


difficulty which courts have experienced has been 
in ascertaining, clearly and accurately, the line of | 
demarcation between public or governmental duties 
and private or corporate duties, and not in the de- 
termination of the question, whether, for a refusal 
to discharge a pubhe duty, or for the manner in 
which it ‘is discharged, the corporation is or is not 
It has been held that the exemption of 


liable.?® 


School v. Charleston, 271 Ill. 602, 111 
NE 573, LRAI1916D 991 [aff 193 Ill. 
A. 600]; Peo. v. Chicago, 256 Ill. 558, 
100 NE 194, 48 LRANS 954, AnnCas 
1918E 305; Lehigh Valley Transp. 
Com v. Chicago, 237: Til. 581,'86 NE 
1093; Culver v. Streator, 130 Ill. 238, 
22 NE 810, 6 LRA 270; Joliet v. 
Seward, 86 Ill. 402, 29 AmR 35; 
Nevins y. Peoria, 41 Ill. 502, 89 AmD 
392; Flannagan v. Bloomington, 156 
Tl. A. 162; Hanrahan y. Chicago, 145 
HLA. 38; 


Ind.—Michigan City v. Werner, 
186 Ind. 149, 114 NE 636; Kokomo 
w. |) Woy; 118. Ind. -18,- 112 Ny 994; 


Leeds v. Richmond, 102 Ind. OW Goma & 
NE 711; Logansport v. Dick, 70 Ind. 
65, 36 AmR 166; Ross vy. Madison, 1 
Ind. 281, 48 AmD 361; Kokomo v. 
Loy, (A.) 110 NE 694 [aff 185 Ind. 
18, 112 NE 994]. 

Towa.—Norman y. Chariton, 201 
Iowa 279, 207 NW 134; Bradley v. 
Oskaloosa, 193 Iowa 1072, 188 NW 
896; Jones v, Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474; Fitz- 
gerald v. Sharon, 143 Iowa 730, 121 
NW 523; McMahon v. Dubuque, 107 
Iowa 62, 717 NW 517, 70 AmSR 
143. 

Kan.—Freeman vy. Chanute, 63 
Kan. 573, 66 P 647; La Clef v. Con- 


cordia, 41 Kan. «32350 21-PR .272, 13 
AmSR 285; Winfield v. Peeden, 8 
Kan. A. 671, Sis 13h: 


Ky. —Bowling Green vy. Bandy, 208 
Ky. 259, 270 SW 8387; Flutmus v. 
Newport, 175 Ky. 817, 194 SW 1039; 
Gatewood v. Frankfort, 170 Ky. 292, 
185 SW 847; Smith v. Louisville 
Sewerage Comrs., 146 Ky. 562, 143 
SW 3, 38 LRANS 151; McGraw v. 
Marion, 98 Ky. 673, 34 SW 18, 17 
KyL 1254, 47 LRA 593. 

La.—Hall v. Shreveport, 157 La. 
589, 102 S 680; Solomon v. New Or- 
leans, 156 La. 629, 101 S 1, 3 [quot 
Cyc]; West Monroe Mfg. Co. v. West 
Monroe, 146 La. 641, 83 S 881, 882 
[quot Cyc]; Borell v. Cumberland 
Tel., etc., Co., 133 La. 630, 634, 63 S 
DAT, "LRA1916D 1064 [quot Cyc; New 
Orleans v. Kerr, 50 La. Ann. 413, 23 
S 384, 69 AmSR 442; Pontchartrain 
R. Co. v.. New Orleans, 27 La, Ann. 
162; Bennett v. New Orleans, 14 La. 
Ann. 120; Stewart v. New Orleans, 9 
La. Ann, 461,.61 AmD 218; Baum- 
gard v. New Orleans, 9 Lay Pe 2] 
AmD 437. 

Me.—Tuell v. Marion, 110 Me. 460, 
86 A 980, 46 LRANS 35; Libby v. 
Portland, 105 Me. 370, 74 A 805, 26 
LRANS 141, 18 AnnCas 547; Moulton 
Ve Scarborough, 71 Me. 267, 36 AmR 
308; Mitchell v. Rockland, 41 Me. 
363, 66 AmD 252. 

Mda.—Anne Arundel County Comrs. 
v. Duckett, 20 Md. 468, 83 AmD 
557. 

Mass.—Hunt v. Boston, 1838 Mass. 
308, 67 NE 244; Collins v. Greenfield, 
172 Mass. 78, 51 NE 454; Coughlan 
Vv. Cambridge, 166 Mass. 368, 44 NE 
218; Norton v. New Bedford, 166 
Mass. 48, 43 NE 1034; Stock v. Bos- 
ton, 149 Mass. 410, b1 NE 871, 14 
AmSR 430; Waldron vy, Haverhill, 
143 Mass. 582, 10 NH 481; Sullivan v. 
Holyoke, 135 ‘Mass. 273; Hill v. Bos- 


ton, 123 Mass. 344, 23 AmR 332; 
Thayer v. Boston, 19 Pick. 511, 31 
AmD 157. 


Mich.—Hodgins v. Bay City, 156 
Mich. 687, 121 NW 274, 132 AmSR 
54 

OR Se v. Albert Lea, 74 
Minn. 230, 76 NW 1131; Welter v. St. 
Paul, 40 ‘Minn. 460, 43 NW 392, 12 
‘AmSR 752; Kobs_ v. Minneapolis, 22 
Minn. 159; Sewall v. St. Paul, 20 
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Minn, 511. 

Miss.—Pass Christian v, Fernandez, 
ye Miss, 76, 56 S 329, 39 LRANS 

Mo.—Healy v. Kansas City, 277 
Mo. 619, 211 SW 59; Donahoe v. Kan- 
sag; City,..136 Mo. 657,.38 SW. 5671; 
Kiley v. Kansas City, 87 Mo. 103, 56 
AmR 443; Armstrong v. Brunswick, 
79 Mo. 319; Hunt vy. Boonville, 65 Mo. 
620, 27 AmR 299; Murtaugh v. St. 
Louis, 44 Mo. 479; D’Arcourt v. Lit- 
tle River Drain. Dist., 212 Mo. A. 
610, 245 SW 394; Barree v. Cape 
Girardeau, 132 Mo. A, 182, 112 SW 
724; Bullmaster y. St. Joseph, 70 Mo. 
A. 60; Whitfield v. Carrollton, 50 Mo. 


A. 98. 

Mont.—Griffith v. Butte, 72 Mont. 
552, 234 P 829. 

Nebr.—Levin v. Omaha, 102 Nebr. 


328, 167 NW 214; Opocensky v. South 
Omaha, 101 Nebr. 336, 163 NW 325, 
LRA1917E 1170; Henry v. Lincoln, 
93 Nebr. 331, 346, 140 NW 664, 50 


LRANS 174 [quot Cye]; Goodrich v.°‘ 


me Uniy. Pl, 

N. J.—Olesiewicz v. Camden, 100 
N. J. Li. 886, 126 A 317, 319 [eit Cye]; 
Jersey City Vv. Kiernan, EOIN» CUR NE, 


80 Nebr. 774, 115 NW 


1246, 138 A 170. 


N. Y.—Oakes Mfg. Co. v. New York, 


206 N. Y. 221, 99 NE 540, 42 LRANS 
286; Higgins v. Albany, 198 N. Y. 
540, 92 NE 1086; Matter of Rapid 


Transit RR. Compress 1197 .Ngey 2 8F- 90 
NE 456, 36 LRANS 647, 18 AnnCas 
366; Wilcox v. Rochester, 190 N. Y. 
U3T ee Sor NE Seo 7 = TeIERAINIS ay 41 
13 AnnCas 759; Lefrois v. Monroe 
County, 162. N, Ye £563,157. Nie ii5: 
50 LRA 206; Missano v. New York, 
160 N:, Yo 223,., 54 NBAW44ee Plata we 
Cohoes, 89 N. Y. 219, 42 AmR 286 [aff 
24 Hun 101]; Weet v. Brockport, 16 
N. Y. 161 note; Howell v. Buffalo, 
15 N. | ¥.. 512; Lloyd v. New: York, 5 
N. Y. 369, 55 AmD 347; Oakes Mfg. 
Co. v. New York, 141 App. Div. 130, 
125 NYS 1030 faff 206 ,N. Y¥.-221)) 99 
NE 540, 42 LRANS 286]; 
v. New York Zoological Soc., 135 App. 
Div. 163, 120 NYS 24 [aff 61 Misc. 
643, 113 NYS 1087]; Wilcox v. Roch- 
ester, 114 App. Div. 734, 99 NYS 1020 
[rev on other grounds 190 N. Y. 137, 
82 NE 1119, 17 LRANS 741, 13 Ann 
Cas 759]; Wahrman v, New York, 111 
App. Div. 345, 97 NYS 1066 [aff 187 
N. Y. 331, 80 NE 192, 116 AmSR 609]; 
Quill v. New York, 36 App. Div. 476, 
55 NYS 889 [rev 21 Misc. 598, 48 NYS 
141]; Scott v. New York, 27 App. Div. 
240, 50 NYS 191; Walsh v. New York, 
41 Hun 299, 2 NYSt 384 [aff 107 N. Y. 
220, 13 NE 911]; Jaked v. Albany Bd. 
of Education, 113 Misc. 572, 185 NYS 
88 [rev on other grounds 198 App. 
Div. 118, 189 NYS 697 (aff 234 N. Y. 
591 mem, 138 NE 458 mem)]; Mahon 
v. New York, 10 Misc. 664, 31 NYS 
676, 1 NYAnnCas 361; Hurley vv. 
Brooklyn, 8 NYS 98; Bailey v. New 
York, 3 Hill 531, 38 AmD 669 [aff ‘2 
Den. 433]. 

N. C.—Pleasants v. Greensboro, 135 
SE 321; Sandlin v. Wilmington, 185 
N. C. 257, 116 SE 783; Price v. Golds- 
boro Tp. Road Trustees, LT25IN4 -C: 
84, 89 SE 1066, LRA1917A 992; Good- 
win v. Reidsville, UG ORANG. C? 411, 76 
SE 232, 42 LRANS 862, AnnCas1914C 
PALES Metz v. Asheville, 150 N. C. 748, 
64 SE 881, 22 LRANS 940; Moffitt v. 
Asheville, HOS NICS 237, 9 ‘SE 695, 14 
AmSR 810; Meares v. Wilmington, 
31 N. C. 73, 49 AmD 412. 

Oh.—Toledo y. Cone, 41 Oh. St. 149; 
Western College of Homeopathic 
Medicine v. Cleveland, 12 Oh. St. 375; 
Birtwhistle v. Cincinnati, 8 Oh. Dec. 
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° 
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municipal corporations from liability for acts done 
in the exercise of governmental powers should be 
strictly construed.® ; 

[§ 1702] b. Nature of Duties or Functions in Gen- 
The- liability or nonliability of a municipality 
for its torts does not depend upon the nature of 
the tort, or the relation existing between such mu- 
nicipality and the person injured, but upon the char- 


(Reprint) 453, 8 CincLBul 25; Waugh 
v. Marble Cliff, 19 OhKNPNS 17. 

Okl.—Oklahoma City v. Foster, 118 
Okl. 120, 247 P 80; Shawnee v. Roush, 
LOT Okl. 60, 223 PP 354; Oklahoma 
City vs Hill; 6 OKI, 114, 50 P 242, 

Or.—Ry der Ver lua Grande, ho, WOT 
227, 230, 144 P 471 [cit Cyc]; Blake- 
McFall ‘Co. v. Portland, (62) Ora 26. 
135 P 873; Pacific Paper Co. v. Port- 
land, 68 Or. 120, 135 P 871. 

Pa.—Scibilia v. Philadelphia, 279 
Pa, 549, 124 A 273, 32 ALR 981 [aff 
82 Pa. Super. 328]; Bodge v. Phila- 
delphia, 167 Pa. 492, 31 A 728; Pitts-. 
pares v. Grier, 22 Pa. 54, 60 AmD 
ov. 

Philippine.—Mendoza vy. De Leon, 
33 Philippine 508. 

R. I.—Miller v. Clarke, 129 A 606, 
42 ALR 1204; Sprague Vv. Tripp, 3 
R, 1., 38, 43 AmR 11; Inman y. Tripp, 
itil, 180, 3 Tie 520, 23 AmR 520; Aldrich 
Bi aeipp, ik ee 141, 23. AmR 


S. D.—O’Rourke vy. Sioux Falls, aa 
S. D. 47, 54 NW 1044, 46 AmSR 760, 
19 LRA 789. 

Tenn.—Conelly v. Nashville, 100 
Tenn, 262, 46 SW 565; Memphis Vv. 
Kimbrough, 12 Heisk. 133; Memphis 
v. Lasser, 9 Humphr, 757. 

Tex.—Ostrom v. San Antonio, 94 
Tex, 523, 62 SW 909; Texas Em- 
ployers’ Ins. Assoc. v. Tyler, (Civ. 
A.) 283 SW 929; Green y. Amarillo, 
(Civ. A.) 244 SW 241, 

Vt.—Welsh v. Rutland, 56 Vt. 228, 
48 AmR 762; Winn v. Rutland, 52 
Vt. 481. 

Va.—Stansbury v. Richmond, 116 
Va. 205, 81 SE 26, 51 LRANS 984. 

Wash.—Collins We Spokane, 64 
Wash. 153, 116 P 663, 35 LRANS 840; 
Provine v. Seattle, 59 Wash, 681, 110 
P 619; Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 24 LRANS 1275; Nor- 
mile v. Ballard, 33 Wash. 369, 74 P 
566; Sutton v. ‘Snohomish, tah "Wash. 
24, 39 P 273, 48 AmSR 847. 

Wis.—Sutter y. Milwaukee 
Underwriters, 161 Wis. 615, 155 NW 
127, AnnCasi917E 682 Hillman v. 
Platteville, 101 Wis. 94, 76 NW 1119, 
70 AmSR 899; Durkee vy. Kenosha, 
vies: 123, i7 NW 677, 48 AmR 

Wyo.—Ramirez v. Cheyenne, 241 P 
710, 42 ALR 245; Seaman y. Big 
Wi Canal Assoc., 29 Wyo. 391, 213 

Man.—Alloway v. Morris, 18 Man. 


Fire 


ae Garbutt v. Winnipeg, 18 Man, 
N. B.—Gallagher v. Westmorland, 


31° N. B.194. 

Ont.—Young v. Gravenhurst, 24 
Ont. L. 467, 3 OntWN 10, 19 OntWR 
925, AnnCasi1912A 812 [dism app 22 
Ontemis 291, 2 OntWN 262, 17 er es 
pew Lewis v. Toronto, 39 U. CxOTB: 
343 


5 RevLe 
180. 3 


[a] In the matter of local im- 
provement contracts a municipality 
is performing corporate or private 
functions, and where, after contract- 
ing for an improvement at the cost 
of the property benefited thereby, it 
permits its comptroller to receive 
money in carrying out the work, it 
must answer for his malfeasance, 
although under the charter public 
funds are not payable to him. Seat- 
tle v. Stirrat, 55 Wash. 560, 104 P 
834, 24 LRANS 1275. 

25. See cases supra notes 14-25; 
and infra § 1702 et seq. 

26. Solomon vy. New Orleans, 156 
Dale 629; LOLS ih; Benwettav. New 
Orleans, 14 La. Ann. 120. 


Que.—Blain v. Granby, 


e 
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acter of the duties imposed and assumed.?7 Ordi- 
narily a municipality is engaged in the performance 
of governmental functions when it is looking after 
the peace, health, and well-being of the citizens 
of the state.?® 
‘be performed by any particular officer to give to the 
act the character of a public or governmental act, 
but it is enough if it is performed by one hav- 
ing legal authority to perform it.*® The rule as 
laid down by some authorities is that no private 
action, unless expressly authorized by statute, can 
be maintained against a munieipal corporation for 
neglect to perform, or the negligent performance of, 
publie duties imposed upon it by the legislature,*° 
where the statute does not purport to give the 
city any privileges for its own benefit;** and such 
rule is equally applicable where the negligence is 
gross.2?. Other authorities have stated the rule to 
be that to carry immunity the absolute duty imposed 
must be that of performing some act which the 
state may lawfully perform and which pertains to 


the administration of government,** or have drawn a 


line between acts done in a public capacity in the 
discharge of duties absolutely imposed for the pub- 


27. Kokomo v. Loy, 185 Ind. 18, 


MUNICIPAL CORPORATIONS 


It is not necessary for -an act to, 


gart v. Fall River, 


“=; fi | pee “4 ) th 


Teed 


[§ 1702 


lic benefit and other acts of a private nature, as in 
the management of property or rights voluntarily 
held for immediate profit or advantage.** On the 
other hand, whether the duty is absolutely imposed 
or voluntarily assumed, immunity from hability is _ 
made to depend upon the condition that the acts or 
duties are for the general public good, as distin- 
guished from such acts as inure to the special profit 
or advantage of the municipality,*® or are legislative 
or discretionary, as distinguished from ministerial.*° 
In a number of jurisdictions, however, the view 
is taken that, where duties are imperatively im- 
posed on a municipality by statutory or charter 
provisions, the municipality is lable in respect of 
acts or omissions in the performance of such 
duties.27 A municipal corporation is exempt from 
actions by individuals suffering special damages 
from its neglect to perform, or its negligence in 
performing, public duties, even though a public 
wrong is done for which an indictment will lie.** 
But this rule has been held not to extend to cases 
where the injury is the result of active wrong- 
doing chargeable to the municipality.*® And, gen- 
erally, a municipality cannot claim exemption where, 


170 Mass. 325,|/68 Or. 126, 135 P 8738. 


112 NE 994; Wilcox v. Rochester, 190 
Ney 13782 NEC119)) 17 TRANS 
741, 18 AnnCas 759. 

28. Moulton v. Fargo, 39 N. D. 
502, 167 NW 717, LRAI918D 1108; 
Whiteside v. Benton County, 114 
Wash. 468, 195 P 519. 

29. Morgan v. Stowe, 92 Vt. 338, 
104 A 339, LRA1918F 1000. 

30. Ga.—Savannah v. Jordan, 142 
Ga. 409, 83 SE 109, LRAI915C 741, 
AnnCasi1916C 240. } , 

Ida.—Boise Dev. Co. v. Boise City, 
30 Ida. 675, 167 P 10382. 

Kan.—Freeman v. Chanute, 63 Kan. 
73, 66 P 647. 

: La.—Jones v. New Orleans, 143 La. 
3, 79'S 865. 
10 b.—-Dyer v.. South Portland, 111 
Me. 119, 88 A 398; Tuell vy. Marion, 
110 Me. 460, 86 A 980, 46 LRANS 35; 
Keeley v. Portland, 100 Me. 260, 61 
A 180; Bulger v. Eden, 82 Me. 352, 
19 A 829, 9 LRA 205; Moulton v. 
Scarborough, 71 Me. 267, 36 AmR 

08. ; 

‘ Mass.—Rome v. Worcester, 188 
Mass. 307, 74 NE 370; Harrington y. 
Worcester, 186 Mass. 594, 72 NE 326; 
Taggart v. Fall River, 170 Mass. 
395. 49 NE 622; Pettingell v. Chel- 
sea, 161 Mass. 368, 37 NE 380, 24 
LRA 426; French v. Boston, 129 Mass, 
592; 37 AmR 393. \ 

Mich.—Miller v. Detroit, 156 Mich. 
630, 121 NW 490, 132 AmSR 537, 16 
AnnCas832. . 

N. H.—O’Brien vy. Rockingham 
County, 80 N. H. 522, 120 A 254. 

N. J.—Ansbro v. Wallace, 100 N. J. 
L. 391, 126 A 426. 

N. C.—Pleasants v. Greensboro, 135 
SE 321; James v. Charlotte, 183 N. C. 
630, 112 SE 423; Price v. Goldsboro 
Tp. Road Trustees, 172 N. C. 84, 
89 SE 1066, LRAI917A 992. 

{al Governmental functions 
should be limited to legal duties im- 
posed by the state, which the mu- 
nicipality must perform at its peril. 
Boise Dev. Co. v. Boise City, 30 Ida, 
675, 167 P 1032. 

31. Rome v. Worcester, 188 Mass. 
307, 74 NE 370; Harrington v. 
Worcester, 816 Mass. 594, 72 NE 326; 

32. Young v. Worcester, 253 Mass, 
481, 149 NH 204. 

33. Hourigan v. Norwich, 77 Conn. 
358, 59 A 487, 

34. Ill.—Johnson v. Chicago, 174 
Ill, A. 414. 


Ky.—Louisvile Park Comrs. sv 


Prinz, 127 Ky. 460, 105 SW 948, 32. 


KyL 359. 
Mass.—Haley v. Boston, 191 Mass. 


291, 77 NE 888, 5 LRANS 1005; Tag-' 


49 NE 622; Pettingell v. Chelsea, 161 
Mass. 368, 37 NE 380, 24 LRA 426. 

N. J.—Muller v. Bayonne, 45 N. J. 
Eq. 237, 19 A 614. 

N. C.—Sandlin v. Wilmington, 185 
N.C. 25%, 116)-SE 733; Nichols. -v. 
Fountain, 165 N. C. 166, 80 SH 1059, 
52 LRANS 942, 
Metz v. Asheville, 150 N. C. 748, 64 
SE 881, 22 LRANS 940, 

R. I.—Hassett v. Thurston, 43 R. I. 
47, 110 A 394; Wixon v. Newport, 
13 R. I. 454, 43 AmR 35. 

[a] A leading case upon this sub- 
ject. Hill v. Boston, 122 Mass. 344, 
23 AmR 332. 

Sos, 
180 Fed. 598. 


Ill.— Wilcox v. Chicago, 107 I11. 
334, 47 AmR 434, 
Iowa.—Norman v. Chariton, 201 


Iowa 279, 207 NW 1384, 186 [cit Cyc]. 

Kan.—Bowden v. Kansas City, 69 
Kani eo8 (40% Px 538i 1 ope Ams Rvalsie, 
66 LRA 181, 1 AnnCas 955; La Clef 
v. Concordia, 41 Kan, 323, 21 P 272, 
13 AmSR 285. 

Mass.—Bolster v. Lawrence, 225 
Mass. 387, 114 NE 722, LRA1917B 
128; Johnson v. Somerville, 195 Mass. 
370, 81 NE 268, 10 LRANS 715; Haley 
v. Boston, 191 Mass. 291, 77 NE 888, 
5~ LRANS 1005; Taggart v. Fall 
River, 170° Mass. 325, 49 NE 622; 
Howard v. Worcester, 153 Mass. 426, 
AT INM) 11) 250 AimSR v6bt a) eR 
160;'Curran v. Boston, 151 Mass, 505, 
24 NE 781,.21 AmSR 465, 8 LRA 
243; Benton v.. Boston City Hospital, 
140 Mass. 138, 1 NE 836, 54 AmR 
436; Tindley v. Salem, 137 Mass. 171, 
50 AmR 289; French v. Boston, 129 


Mass. 592, 27 AmR 3938; Hafford v. 
New Bedford, 16 Gray 297. 
Mich.—Corning v. Saginaw, 116 


Mich, 74, 74 NW 3807, 40 LRA 526. 

N. J.—Condict v. Jersey City, 46 
N. J. L. 157; Muller v. Bayonne, 45 
N. J. Eq. 237, 19 A 614 (where it 
is indicated that the duty should be 
regarded aS a public one where the 
corporation has no interest in its per- 
formance and no special profit or 
benefit from it). 

N. Y.—Springfield F, & M. 
v. Keeseville, 148 N. Y. 46, 
405, 51 AmMSR 667, 30 LRA 660; Max- 
milian_v. New York, 62 N. Y. 160, 
20 AmR 468 [aff 2 Hun 263, 4 Thomps. 
& C, 491]. 

N. D.—Moulton v. Fargo, 39 N. D, 
502, 167 NW 717, LRA1918D 1108. 

Oh.—Waugh v. Marble Cliff, 19 Oh 


NPNS 17; Bloom v. Newark, 3 OhNP]| A 490. 


NS 480, . 
Or.—Blake-McFall Co. v. Portland, 


AnnCas1915D 152; 


8.—Clark y. Atlantic City, | 


R, I.—Wixon v. Newport, 13 R. I. 
454, 43 AmR 35 (no liability where 
the corporation voluntarily assumes 
to act under a general law of the- 
state). 

Tenn.—Nashville vy. 131 
Tenn. 281, 174 SW 1111. 

_[a] The test in determining the 
liability of a municipality for torts 
of its agent is whether the act is 
for the common good of all without 
the element of special corporate 
benefit, not whether it is undertaken 
voluntarily or under compulsion of 
statute. Bolster v. Lawrence, 225! 
Mass. 387, 114 NE 722, LRA1917B 128) 

[b] Maintaining a bridge across 
a navigable stream, without an 
benefit to the corporation, is a gov- 
ernmental function. Corning v. Sagi- 
naw, 116 Mich. 74, 74 NW 307, 40 
LRA 526. 

[ec] Gratuitous entertainment un- 
der permissive statute.—Where a city 
undertakes the celebration of a holi- 
day for the gratuitous amusement, 
entertainment, or instruction of the 
public, under the authority of a gen- 
eral law permitting all cities to ap- 
propriate money to a certain limited 
amount “for the celebration of holi- 
days, and for other public purposes,” 
it is not liable for injuries su 
tained through the negligence of its 
servants in discharging fireworks on! 
such an occasion. Tindley v. Salem| 
137 Mass, 171, 50 AmR 289. And see 
Pope v. New Haven, 91 Conn. 79, 99 A 
51, LRA1917B 1239 (a city engaged 
in the performance of governmental 
duty under its charter or general 
law_in sending up bombs in a Fourth 
of July celebration is not liable for 
the death of a Spectator unless the 
act of discharging them was in itself 
intrinsically dangerous). 

Special corporate interest or profit 
see infra § 1705. 

36. See infra § 1704. 

87. See infra § 1703. 

38. Thayer v. Boston, 19 Pick. 
(Mass.) 511, 31 AmD 157; Johnson 
v. Wildwood Bd. of Education, (N. 
J.) 183 A 301; Jersey City v. Kier- 
nan, 50 N. J. L. 246, 13 A 170; State 
a evbyartlie Corp., 4 Sneed (Tenn.) 


39. Garrison v. Ft. Lee, 92 N. J. 
L. 566, 106 A 381; Doran vy. Asbury 
Barks 91 No IN Tx God. 04a inAG 130; 
Kehoe v. Rutherford, 74 N. J. U, 
659, 65 A 1046, 122 AmSR 411; Hart 
v. Union County, 57 N. J: L. 90, 29 


infra 


Burns, 


Creation of nuisance 
§ 1734. 


see 


LDL EE LEST 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 1702-1703] 


in the exercise of publie or governmental functions, 
it invades private rights of property.*° 

[§ 1703] c. Rule Imposing Liability Where Duties 
Are Mandatory.*! In many jurisdictions the rule 
is laid down that a municipal corporation, when 
charged in its corporate character with the per- 
formance of a municipal function, the duty being 
absolute or imperative and not merely such as 
under a grant of authority is intrusted to the 
judgment and discretion of the municipal authori- 
ties, is civilly lable for injuries resulting from 
misfeasance or nonfeasance with respect to such 
duty ;** and this rule has been especially applied 
in eases relating to streets,#* and to sewers and 
drains.** The rule has been held equally appli- 
cable where the duties arise by necessary implica- 
tion,*® and where the phraseology of the statute 
creating the duty is permissive only, especially 
where there is nothing in the act to denote that 
the legislature designed to lodge merely a disere- 
tionary power.*® And even though the exercise of 
a power under a permissive grant may be optional 
in the first instance, yet upon electing to act upon 
it the municipality will be held to a complete and 
perfect execution.*7 The rule has been held to rest 
on the theory of contract made with the sovereign 
power by the acceptance of a charter. Whenever 
a municipal corporation, for a consideration re- 
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by covenant or agreement, either express or im- 
plied, to do certain things, it is liable in case of 
neglect to perform such covenant to a private 
action at the suit of any person injured thereby. 
In all such cases the contract made with the sov- 
ereign power is deemed to inure to the benefit of 
every individual interested in its performance,*® 
and this, although the circumstances are such that 
an implied acceptance of the particular provisions 
of the statute may not be inferred.*9 Where, how- 
ever, the duties are regarded as of a public nature, 
the rule is confined to cases in which the munici- 
pality is merely authorized by way of special 
privilege to perform such act, in part for its cor- 
porate benefit and the benefit of its inhabitants.°° 
And notwithstanding the particular act or duty is 
of the kind in respect of which the authorities 
declare liability when the corporation has accepted 
a charter imposing particular duties, yet where such 
act or duty is considered of a public nature, then, 
under the rule that a municipality is not lable 
in the performance of public duties,?! it is held 
that the acceptance of a charter authorizing a mu- 
nicipality to discharge a duty of that kind neither 
creates a contract between it and the state, nor 
renders the discharge of such duty the exercise of 
a special privilege for the nonperformance or neg- 
ligent performance of which the municipality would 


ceived from such sovereign power, has become bound 


40. Perkins v. Blauth, 163 Cal. 
782, 127 P 50; Onen v. Herkimer, 172 
Mich, 593, 138 NW 198; Metz v. Ashe- 
ville, 150 N. C. 748, 64 SE 881, 22 
LRANS 940; Inman yv. Tripp, 11 R. I. 
520, 23 AmR 520. 

Creation of nuisance see infra § 


34, 

Liability for trespass and conver- 
sion see infra § 1737. 

41. Ministerial duties 
see infra § 1704. 

42. U. S.—Weightman v. 
ington, 1 Black 39, 17 L. 
Maryland v. Miller, 194 Fed. 775, iid 
CCA 495. 

Ill— Sherwin v. Aurora, 257 Ill. 
458, 100 NE 928, 48 LRANS 1116. 

Iowa.—McMahon vy. Dubuque, 107 
Iowa 62, 77 NW 517, 70 AmSR 143. 

Kan.—Edson v. Olathe, 81 Kan. 328, 
105 P 521, 36 LRANS 861 [writ of 
error disni:222> UnoS. 185; "32 ‘SCt 
46, 56 L. ed. 155]. 

Md.—Consolidated Apartment House 
Co. v. Baltimore, 131 Md. 523, 102 A 
bie LRAI1918C 1181. 

Y.—Cain v. Syracuse, 95 N. Y. 
83 er ate 29 Hun 105]; Hardy v. Brook- 
Tyn, 90 INE Ys 435) 43 AmR 182; Weet 
Vv. Brockport, 16 N. Y. 161 note; Con- 
rad v. Ithaca, 16 N. Y. 158. 

Pa.—Scibilia v. Philadelphia, 279 
Pa. 549, 124 A 273, 32 ALR 981; Mc- 
Dade v. Chester, 117 Pa. 414, 12 A 
421, 2 AmSR_ 681; Erie City Vv. 
Schwingle, 22 Pa. 384, 60 AmD 87. 

Tex.—Galveston hs Fe eh 62 
Tex. 118, 50 AmR 5 

vt —Whipple v. Pair Haven, 63 Vt. 
221, 21 A 533. 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SE 259; Stansbury v. Richmond, 
116 Va. 205, 81 SH. 26, 51 LRANS 
984; Radford v. Clark, 113 Va. 199, 
73 SE 571, 38 LRANS 281. 

W. Va.—Pollock v. Wheeling Tract. 
Co., 88 W. Va. 768, 99 SH 267. 

Eng.—Lyme Regis v. Henley, 3 B. 
& Ad. ie 23 ECL 43, 
29 [aff 5 Bing. 91, 15. HCL 486, 130 
Reprint 995 (aff 1 Bing. N. Cas. 222, 
27 BCL 614, 131. Reprint 1103, 8 


generally 


Bligh N. S. 690, 5 Reprint 1097, 2 
Cl. & F. 331, 6 Reprint 1180)]. See 
Dawson vy. Bingley, [1911] 2 K. B. 


149 (where the act was one of mis- 
feasance in putting up misleading 
directions as to the location of a 
fire plug, thereby retarding efforts 
to prevent loss to plaintiff's property 


110 Reprint. 


become liable.®? 


from fire). 

Man.—McKay v. Lakeview, [1924] 
4 DomLR 927, [1924] 3 WestWkly 
505. 

[a] Where duties are cast on a 
municipality by mandatory provi- 
sions of law or by permissive pro- 
visions adopted by the municipality, 
and are not in their nature govern- 
mental, but could be carried on by 
individuals, and relate to the con- 
venience, pleasure, or welfare of in- 
dividual citizens, the municipality is 
acting as a legal individual, in a 
ministerial and administrative ca- 
pacity, and under the obligation to 
perform such duties with reasonable 
care and vigilance. Van Dyke _ v. 
Utica, 203 App. Div. 26, 196 NYS 277. 

[b] “Absolute,” “imperative,” and 
“ministerial” as used in the rule sub- 
jecting cities to liability for negli- 
gent performance of such duties, as 
distinguished from legislative, judi- 
cial, and discretionary duties, denote 
a defined duty, performance of which 
may be demanded of officials em- 
powered to act, and neglect or omis- 
sion to perform such duty is a basis 
of liability, where the obligation at- 
taches to the city in its corporate or 
private capacity, or in certain cases 
in its public capacity, as in connec- 
tion with the repair or construction 
of highways or public works. Sci- 
bilia v. Philadelphia, 279 Pa. 549, 124 
UN aes By ee Shea, 

{c] “Imposed duties” for the neg- 
Ject of which city may be liable are 
those which are superadded to merely 
governmental functions like the spe- 
cial private corporate duty to main- 
tain streets in a safe condition for 
public travel, or the duty to main- 
tain and manage corporate property 
so that city employees shall have 
said places in which to work. Edson 
v. Olathe, 81) Kan, 328, 105 <P 521, 
386 LRANS 861 [reh den 82 Kan. 
4, 107 P 539, 36 LRANS 865 (writ of 
error dism 322) Uy-S: 185, 32 SCt 46, 
56 LL. ed. 155) ]. 


43.. See infra § 1755 et seq. 

44. See infra § 1888 et seq. 

45. Brinkmeyer v. Hvansville, 29 
Ind. 187. g 

46. Van Dyke vy. Utica, 203 App. 
Div. 26, 196. NYS 277; New York v. 


Furze, 3 Hill (N. Y.) 612; Martin v. 
Brooklyn, 1 Hill (N. Y.) 545; McDade 
v., Chester, 117 Pa. 414, 12 A. 421, 


A municipality is not liable for 


2 AmSR 681; Carr. v. Northern Lib- 
erties, 35 Pa. 324, 78 AmD 342, 
47. Bowden vy. Kansas. City, 69 
Kan. 587, 77 P5738, 105 AmSR, 187, 
66 LRA 181, 1 AnnCas 955; New 
York v. Furze, 8 Hill (N. Y.) 612. 
Construction and maintenance of 
public improvements see infra § 17381. 
Y.—Missano v. New York, 
160 N. Y. 123, 54 NE 744; New York, 


etc., Saw Mill, ete., Co. v. Brooklyn, 
Lin ING). Xs 580; Weet v. Brockport, 
16 N. Y. 161 note 


Aldrich v. Fripp ites 
141, "23 AmR 434, 

Tex.—Galveston v. Posnainsky, 62 
Tex. 118, 50 AmR 517. 

Vt.—Winn v. Rutland, 52 Vt. 481. 

Eng.—Lyme Regis v. Henley, 3 B. 
SsAd V1, 23 sfCh. 43, 110) Reprint 
995 [aff 5 Bing. 91, 15 HCL 486, 130 
Reprint 995, and aff 1 Bing. N. Cas. 
222, 27 ECL 614, 1381 Reprint: 1103, 
8 Bligh N. S. 690, 5. Reprint 1097, 
2 Cl. & F. 331, 6 Reprint 1180]. 

[a] Thus, where defendant was 
by its charter empowered to ‘make 
and maintain sewers, the charter 
having been sought and accepted 
with a view to the realization of 
benefits to the inhabitants of the vil- 
lage and not to the discharge of a 
public duty, and it was held that, the 
charter power being proprietary in 
its character, defendant was by im- 
plication bound so to exercise it as 
to work no unnecessary injury to 
persons or property thereby affected, 
and that for negligence or unskill- 
fulness in the construction of a 
sewer, or want of care in keeping 
it in repair, an action would lie at 
suit of any person thereby injured. 
Winn v. Rutland, 52 Vt. 481. See 
generally infra § 1888 et seq. 

49. New. York, ete., Saw Mill, ete, 
Co. v. Brooklyn, 71 IN INE LD RO. 

50. Hourigan v. Norwich, 77 Conn. 
358, 59 A 487. 

51. See supra § 1702. 

52. Colwell v. Waterbury, 74 Conn. 
568, 51 A 530, 57 LRA 218. See also 
Mead v. New Haven, 40 Conn. 72, 16 
AmR 14 (where it was held that the 
governmental character of particular 
duties had been recognized by the 
state by general legislation touch- 
ing the performance in the congres- 
sional districts of the state of the 
same duties which were to be per- 
formed in the city by its appointee). 
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acts which are not done in the discharge of a duty 
or a function imposed on the municipality itself 
A distinction is to be noted between 
the liability of a municipal corporation, made such 
by acceptance of a village or city charter, and 
the involuntary quasi corporations known as coun- 
ties, towns, school districts, and especially the town- 
ships of New England. The liability of the former 
is greater than that of quasi corporations, even 
when the latter are invested with corporate capac- 


as such.®? 


58. Sander v. State, 182 N. Y. 400, 
75 NE 234; Maxmilian v. New York, 
62°N. Y. 160, 20 AmR 468 [aff 2 Hun 
263, 4 Thomps. & C. 491]. 

54. U. S.—Barnes v. District of 
Columbia, 91 U. S. 540, 23 L. ed. 440. 

Il).—Kinnare v. Chicago, 171 Ill. 332, 
49 NE 536; Chicago v. Seben, 165 Ill. 
371, 46 NE 244, 56 AmSR 245; Nagle 
v. Wakey, 161 Illy 387, 43 NE 1079; 
Conney v. Hartland, 95 Ill. 516; Walt- 
ham v. Kemper, 55 Ill. 346, 8 AmR 
652; Browning v. Springfield, 17 Ill. 
143, 63 AmD 345; Backer v. West 
Chicago Park Comrs., 66 Ill. A. 507. 

Ind.—Logansport v. Dick, 70 Ind. 
66,0. 365 Am. 1665+ Vaughtman: ov 
Waterloo, 14 Ind. A’ 649, 43 NE 476. 

Miss.—Bell v. West Point, 51 Miss. 

62. 


N. H.—Eastman v. Meredith, 36 
N. H. 284, 72 AmD 302. 
Tex.—Galveston v. Posnainsky, 62 


Tex, 118, 50 AmR 517. 

Va.—Noble v. Richmond, 31 Gratt. 
(72 Va.) 271, 31 AmR 726. 

W. Va.—Wilson v. Wheeling, 19 W. 
Va. 323, 42 AmR 780. 

“The latter [quasi corporations] 
are auxiliaries of the State merely, 
and, when corporations, are of the 
very lowest grade, and invested with 
the smallest amount of power. <Ac- 
cordingly, in Conrad v. Ithaca, 16 N. 
Y, 158, the village was held to be 
liable for the negligence of their 
trustees; while in Weet v. Brockport, 

N. 161 note the town was 
said not to be liable for the same 
acts by their commissioners of high- 
ways.’ Barnes v. District of Colum- 
bia, 91 U. S. 540, 552, 23 L. ed. 440. 

Torts by: 

Counties see Counties: §§ 272-276. 
School districts see Schools 

School-Districts [35 Cyc 971]. 
Towns and townships see Towns [38 

Cye 640]. 


and 


55. U. S.—Weightman v.' Wash- 
instone, Je Bilackeeis9, 17 4s cedk b25 
Zywicki v. Jos..R. Foard Co., 206 Fed. 
975; Hughes v. Baltimore, 12 F. Cas. 
No. 6,844, Taney 243. 

Ala.—Dargan v. Mobile, 31 Ala. 
469, 70 AmD 505. 

Ark.—Little Rock v. Willis, 27 Ark. 


572. 

Ga.—Cornelisen v, Atlanta, 146 Ga. 
416, 91 SEH 415. 

Ill— Hanrahan v. Chicago, 289 Ill. 
400, 124 NE 547 [aff 209 Ill. A. 630]; 
Johnston v. Chicago, 258 Ill. 494, 101 
NE 960, 45 LRANS 1167, AnnCas 
1914B 3839; Chicago v. Seben, 165 
Ill. 371, 46 NE 244, 56 AmSR 245; 
Freeport v. Isbell, 83 Ill. 440, 25 AmR 
407 


Ind.—Kistner v. Indianapolis, 100 
Ind. 210; Brinkmeyer v. Evansville, 
29 Ind. 187; Indianapolis v. Williams, 
58 Ind. A. 447, 108 NE 387; Vaught- 


man v. Waterloo, 14 Ind. A. 649, 
43 NE 476. 

Iowa.—Heller v. Smith, 188 NW 
878, 

Kan.—Smith v. Leavenworth, 15 
Kan, 81. 


Ky.—James v. Harrodsburg, 85 Ky. 
191, 3 SW 1385, 8 KyL 899, 7 AmSR 
589. 

La.—Connell.. vy. Yazoo, ete, R. 
Co.,. £41 La. 7015-75 S 652, 655) [eit 
Cyc]; Sherman v. Vermillion, 51 La. 
Ann. 880, 25 S 538; Bennett v. New 
Orleans, 14 La, Ann. 120; Stewart v. 
New Orleans, 9 La. Ann, 461, 61 AmD 
218. 

Me.—Keeley v. Portland, 100 Me. 


MUNICIPAL CORPORATIONS 


260, 61 A 180. 

Mada.—Anne Arundel County, Comrs. 
v. Duckett, 20 Md. 468, 883 AmD 557. 

Mich.—Amperse v. Kalamazoo, 75 
Mich. 228,42 NW 821, 18 AmSR 432; 
Ashley v. Port Huron, 35 Mich. 296, 
24" AmR 552; Sheldon v. Kalamazoo, 
24 Mich. 383. See Hines v. Charlotte, 
72 Mich. 278, 40 NW 333, 1 LRA 844 
(holding that it is only where cor- 
porations have been guilty of some 
positive mischief produced by active 
misconduct that they have been held 
liable, and not from mere nonfea- 


Minn.—Bojko v. 
i 191 NW 399; Emmons v. 
Virginia, 152 Minn, 295, 188 NW 561, 
29 ALR 860; Roerig v. Houghton, 144 
Minn. 231, 175 NW 542; Claussen vy. 
Luverne, 103 Minn. 491, 115 NW 648, 
15 LRANS 698, 14 AnnCas 673. 

Miss.—Semple v. Vicksburg, 62 
Miss. 63, 52 AmR 181. 

Mo.—Cassidy v. St, Joseph, 247 Mo. 
197, 152 SW 306; Kiley v. Kansas 
City, 87 Mo. 103, 56 AmR 443; Saxton 
v. St. Joseph, 60 Mo. 153; Schattner 


v. Kansas City, 53 Mo. 162; Carroll 
v. St. Louis, 4 Mo. A. 191. 


N. Y.—O’Donnell v. Syracuse, 184 
Nic ¥. 1,576 N®'. 738, 112) AmSRii558, 
3. .URANS ©1053) 56. Ann@as 173i 


Springfield F. & M. Ins. Co. v. Keese- 
ville, 148 N. Y. 46, 42 NE 405, 51 
AmSR 667, 30 LRA 660; Griffin v. 
New York, 9 N. Y. 456, 61 AmD 700; 
Oakes Mfg. Co. v. New York, 141 
App) sDive°130, 21 25.NY Se 203800 alatt 
206 N. Y. 221, 99 NE 540, 42 LRANS 
286]; Kavanagh v. Brooklyn, 38 Barb. 
232; Barton v. Syracuse, 37 Barb. 292 
fafi) 36) INGEY 2 54,16 fransersvA saline 

N. C.—Mabe v. Winston-Salem, 190 
N. C. 486, -130- SH 169; Scales v. 
Winston-Salem, 189 N. C. 469, 127 SE 
543; Sandlin v. Wilmington, 185 N. C. 
257, 116 SE 733; Clinard v. Winston- 
Salem, 173) N— C. ~356;' (91 eSE 1039); 
Metz v. Asheville, 150 N. C. 748, 64 
SE 881, 22 LRANS 940; Rosenbaum 
v. Newbern, 118 N.C; 83, (24 SE 1, 
32 LRA 123; Hill v. Charlotte, 72 
N.C. 55,21 AmR 451. 

Pa.—Scibilia v. Philadelphia, 279 
Pa, 549, 124 A 273, 32 ALR 981; How- 
ard v. Philadelphia, 250 Pa. 184, 95 
A 388, LRA1916B 917; Kelley v. Cum- 
berland County, 229 Pa. 289, 78 A 
276; Smith v. Selinsgrove Borough, 
199 Pa. 615, 49 A 213; McDade vy. 
Chester, 217 Pav Av4a,e D2 AN andy 22 
AmSR 681; Grant v. Erie, 69 Pa. 
420, 8 AmR 272; Carr v. Northern 
Liberties, 35 Pa. 324, 78 AmD 342; 
Malas v. Coatesville, 28 Pa. Dist. 
253; Smith v. Selinsgrove Borough, 
24 Pa. Co. 494, 

R. I.—Hassett v. Thurston, 43 R. 


47) LLOMALS 94, 

Tex.—Aaron v. Broiles, 64 Tex. 
316, 53 AmR 764. 

W. Va.—Holsberry v. Elkins, 86 
W. Va. 487, 103 SEH 271; Pollock v. 


Wheeling Tract. Co., 83 W. Va. 768, 

99 SE 267; Mendel v. Wheeling, 28 

W. Va. 233, 57 AmR 664. 
Wis.—Kelley v. Milwaukee, 18 Wis. 


3. 

[a] Unauthorized refusal of build- 
ing’ permit and the contesting of the 
right of the applicant in judicial pro- 
ceedings will not create liability to 
such applicant. Roerig v. Houghton, 
144 Minn. 231, 175 NW 542. 

56. U. S.—Harris v. District of 
Columbia, 256 U. S. 650, 41 SCt 610, 


65 L, ed. 1146; Fowle v. Alexandria,. 


[§§ 1703-1704 


ity and the power of taxation.®* = ae fs 

[§ 1704] d. Discretionary, Legislative, Judicial, 
and Ministerial Functions. 
from liability in the exercise of governmental func- 
tions extends to discretionary power, and generally 
there is no liability for damages either for the 
failure to exercise, for the manner of exercising, 
or for errors of judgment in the exercise of dis- 
cretionary powers of a public nature,°? embracing 
of course judicial and legislative functions.°° 


The rule of immunity 


A 


3 Pet. 398, 7 L. ed. 719; Seattle Hlec- 
tric Co. v. Seattle, 206 Fed. 955, 960 
{cit Cyc]; Clark v. Atlantic City, 180 
Fed. 598 

Ala:—Davis v. Montgomery, 51 
Ala. 139, 23 AmR 545; Smoot v. We- 
tumpka, 24 Ala. 112. 


Conn.—Jones' v. New Haven, 34 
Conn, 1. , 
D. C.—District of Columbia v. 


Caton, 48 App. 96. 

Ga.—Dalton v. Wilson, 118 Ga. 100, 
44 SE 830, 98 AmSR 101; Tarbutton 
v. Tennille, 110 Ga. 90, 35 SHE 282; 
Rivers v. Augusta, 65 Ga. 376, 38 
AmR 787; Davis v. Rome, 23 Ga. A. 
188, 98 SE 231. 

Ill.— Hanrahan y. Chicago, 289 Ill. 


400, 124 NE 547 [aff 209 Ill. <A. 
630]; Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 


AnnCas1914B 339; Chicago v. Seben, 


165 Ill. 371, 46 NE 244, 56 AmSR 
245. 
Ind.—Wheeler v. Plymouth, 116 


Ind. 158, 18 NE 532, 9 AmSR 837; 
Dooley v. Sullivan, 112 Ind. 451, 14 
NE 566, 2 AmSR 209; Logansport 
v. Wright, 25 Ind. 512; ‘Indianapolis 
v. Williams, 58 Ind. A. 447, 108 NE 
387; Vaughtman v. Waterloo, 14 Ind. 
A. 649, 43 NE 476. 

Iowa.—Heller v. Smith, 188 NW 
878; Hines v. Nevada, 150 Iowa 620, 
130 NW_181, 32 LRANS 797. 

Ky.—James v. Harrodsburg, 85 Ky. 
paar 3 SW 135, 8 KyL 899, 7 AmSR 

Mass.—Merrifield v. Worcester, 110 
Mass. 216, 14 AmR 592; Child v. Bos- 
ton, 4 Allen 41, 81 AmD 680. 


Mich.—Miller v. Kalamazoo, 140 
Mich. 494, 103 NW 845. 
Minn.—Roerig v. Houghton, 144 


Minn, 231, 175 NW 542; Claussen v. 
Luverne, 103 Minn. 491, 115 NW 
643, 15 LRANS 698, 14 AnnCas 673. 

Mo.—Cassidy v. St. Joseph, 247 Mo. 
197, 152 SW 306; Ely v. St. Louis, 
181 Mo. 723, 81 SW 168; Carroll v. 
St. Louis, 4 Mo. A, 191, 

N. Y.—O’Donnell vy. Syracuse, 184 
N. Y. 1, 76 NE 738, 112 AmSR 558; 3 
LRANS 1053, 6 AnnCas 173; Watson 
v. Kingston, 114 N. Y. 88, 21 NE 102; 
Rochester White Lead Co. v. Roches- 
ter, 3 N. Y. 468, 53 AmD 316; Oakes 
Mfg. Co. v.-New York, 141 App. Div. 
130, 125 NYS 1080 [aff 206 N. = 
221, 99 NE 540, 42 LRANS 286]; 
Kavanagh v. Brooklyn, 38 Barb. 232; 
Van Gorder vy. Seneca Falls, 104 NYS 
299; Wilson v. New York, 1 Den. 595, 
43 AmD 719. 

N. C.—Clinard v. Winston-Salem, 
173 N. C. 356, 91 SE 1039; Metz v. 
Asheville, 150 N. C. 748, 64 SE 881, - 
22 LRANS 940; Hill v. Charlotte, 72 
N.C.’ 55, 21 AmR 451. 

Oh.—Dayton vy. Pease, 4 Oh. St. 80. 

Pa.—Scibilia v. Philadelphia, 279 
Pa, 549, 124 A 278, 82 LRA 981; How- 
ard v. Philadelphia, 250 Pa. 184, 95 
A 3888, LRAI1916B 917; Kelley v. 
Cumberland County, 229 Pa. 289, 78 A 
276; Malas v. Coatesville, 28 Pa. Dist. 
253; Smith v. Selinsgrove Borough, 
24 Pa. Co. 494, 

S. D.—Walters v. Carthage, 36S. D. 
11,.153 NW 881. 


Wis.—Hollman vy. Platteville, 101 
aoe 94, 76. (NW 1119) *70> AmSR 


Que.—Rochon vy. Montreal, 22 Que. 
Super. 42 (in deciding upon the ex- 
tension of streets, the corporation 
acts judicially and is not responsi- 
ble to private persons for damages 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1704] 


municipal corporation therefore is not liable for 
injuries caused by or resulting from its wrongful 
acts or omissions in the performance or nonper- 
formance of legislative or discretionary duties,*7 
such as the enactment and enforcement®® or re- 
peal®® of ordinances, even when such acts or omis- 
sions constitute a positive invasion of individual 
rights guaranteed by the constitution.*° 
of nonhability in respeet of legislative or disere- 
tionary duties applies where the injury might have 
been averted by exercising authority granted to 
the municipality,®*4 or was caused by its acting 
pursuant to a plan which it faultily devised.*? 
some cases nonliability is predicated on the absence 
of fraud, malice, and bad faith;®* but in others 


the rule has been held to apply 


the act or omission complained of was _ willful,** 
or was induced by corrupt motives.®® 


caused by delay 
Such works). 
[a] In determining whether or not 


in resolving upon 


a sidewalk shall be built, the power 


to determine is judicial, and for fail- 
ure to exercise that power the village 
is not liable. Van Gorder v. Seneca 
Falls, 104 NYS 299, . 

57. U. S.—Seattle v. Lloyd’s Plate 
Glass Ins. Co., 253 Fed. 321, 165 CCA 
103; Zywicki v. Jos. R. Foard Co., 
206 Fed. 975; Clark v. Atlantic City, 

v. 


180 Fed. 598. 

Colo.—Irving Highlands, 11 
Colo. A. 363, 53 P 234. 

Ga.—Bartlett v. Columbus, 101 Ga. 
300, 28 SE 599, 44 LRA 795. 


Tll.— Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCasi914B 339 [aff 174 Tll. <A. 
414]; Craig. v. Charleston, 180 Ill. 
154, 54 NE 184; Chicago v. Seben, 
ane Ih. 3871, 46 NE 244, 56 AmSR 
45. 


Ky.—Hershberg v. . Barbourville, 
142 Ky. 60, 133 SW 985, 34 LRANS 
141, AnnCas1912D 189. 

La.—New Orleans v. Kerr, 50 La, 
Ann. 413, 23 S 384, 69 AmSR 442, 

Me.—Keeley v. Portland, 100 Me. 
260, 61 A 180; Kidson vy. Bangor, 99 
Me. 139, 58 A 900. 


Mass.—MecGinnis v. Medway, 176 
Mass. 67, 57 NE 210. 
Minn.—Claussen v. Luverne, 103 


Minn. 491, 115 NW 643, 15 LRANS 
698, 14 AnnCas 673. 

N. Y.—Altemus v. New York, 13 
N. Y. Super. 446; Russell v. New 
York, 2 Den. 461. 

N. C.—Metz v. Asheville, 150 N. C. 
748, 64 SE 881, 22 LRANS 940. 

Pa.—MecDade v. Chester, 117 Pa. 
Ald P12" A421, 2 AmSR 681. 

R. I.—Hassett v. Thurston, 43 R. I, 
47, 110 A 394, 

Tex.—Harrison v. 44 
Tex. 418. 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SE 259; Richmond v. Long, 17 
Gratt. (58 Va.) 375, 94 AmD 461. 

W. Va.—Pollock v. Wheeling Tract. 
Co., 83 W. Va. 768, 99 SE 267. 

Wis.—Kempster v. Milwaukee, 103 
is. 421, 79 NW 411. ; 
[a] TIllustrations.—(1) The judi- 
cial act of the mayor in fixing the 
amount of a bond larger than the 
law required for release of one un- 
der arrest will not render the city 
liable. Gray v. Griffin, 111 Ga, 361, 
JEU SE Oe. ols eA od Cai cA. CLUY: 
cannot be held responsible for de- 
fects in a building code adopted 
by the board of aldermen. McGuin- 
ness vy. Allison Realty Co., 46 Misc. 
gros NWS.) 267 latte ili— App, Div. 
926 mem, 97 NYS 1141 mem]. 

[b] Selecting place for loading 
explosives. — Actionable negligence 
cannot be imputed to a city for mis- 
take of judgment, or even negligence 
of its officers in performing the gov- 
ernmental function of selecting a 
place for the loading of explosives, 
from which it derives no _ profit. 


[43 C. J.—59] 


Columbus, 


MUNICIPAL CORPORATIONS 


the corporation 
The rule 


In 


notwithstanding 


But a ju- 


! Joseph R. Foard Co. v. Maryland, 219 

Re 827, 185 CCA 497 [aff 243 Hed. 

[ec] Bufusal of license or permit. 
—(1) A city whose officials charged 
with the duty to issue building per- 
mits acted corruptly or oppressively 
in refusing a license was not liable 
in damages for such conduct on the 
part of the officials. Clinard v. 
Winston-Salem, 173 N. C. 356, 91 SE 
1039. (2) A city is not liable for 
damages. sustained through its offi- 
cer’s wrongful refusal to issue a ped- 
dler’s license. Butler v. Moberly, 131 
Mo. A. 172, 110 SW 682. 

[d] Wrongful revocation of li- 
cense or permit will not render a mu- 
nicipalty liable. Roerig v. Houghton, 
144 Minn. 231, 175 NW 542, 


58. See infra § 1732, 
59. Edson y. Olathe, 81 Kan. 328, 
105 P 521, 36 LRANS 861 [reh den 


82 Kan. 4, 107 P 539, 36 LRANS 865, 
and writ of error dism 222 U. S. 185, 
32 SCt 46, 56 L. ed. 155]. 

. fa] hus a city is not liable in 
damages for the repeal of a street 
railway franchise ordinance which 
does not engage the city in any pri- 
vate, proprietary capacity. Eidson v. 


lathe, 81 Kan. 328, 105 P 521, 36 

RANS 861 [reh den 82 Kan. 4,-107 
P 539, 36 LRANS 865, and writ of 
error dism 222 U.S. 185; 32) SCt, 46, 
56 L. ed. 155]. 

60. Sheldon v. Kalamazoo, 24 
Mich. 383; Seifert v. Brooklyn, 101 
N.Y. 136, 4 NE 321, 54 AmR 664, 


61. Scibilia v. Philadelphia,- 279 
Pa: 549, 124 A 273, 32 ALR 981. 

62. Scibilia v. Philadelphia, supra. 

63. Harris v. District of Colum- 
Dia, 206 swe iS .600 41s SCt CLs 65 ck. 
ed. 1146; Duke v. Rome, 20 Ga. 635; 
Claussen v. Luverne, 103 Minn, 491, 
115 NW 648, 15 LRANS 698, 14 Ann 
Cas 673. See Irving v. Highlands, 
11) Colo: A: +363, +53 BP 234-@where: it 
was intimated that a city might be 
liable in tort for the refusal of its 
council to approve a bond whereby a 
tradesman was unable to secure a 
jicense to carry on his occupation, 
where such refusal was arbitrary and 
malicious). : 

[a] When acting in good faith, 
municipal corporations are not liable 
for the manner in which they exer- 
cise discretionary powers of a public 
or legislative character. Harris v. 
District of Columbia, 256 U.S. 650, 
41 SCt 610, 65 L. ed. 1146; Claussen 
vy. Luverne,-103 Minn. 491, 115 NW 


6438, 15 LRANS 698, 14 AnnCas 
673. 
64. Amperse v. Kalamazoo, 75 


Mich. 228, 42 NW 821, 13 AmSR 432 
(a city is not liable for the willful 
refusal of its common council to ap- 


prove a liquor bond pursuant to 
statute). 
65. Wilson v. New York, 1 Den. 


(N. Y.) 595, 48 AmD 719; Clinard v. 
Winston-Salem, 173 N. €. 356, 91 SE 
1039. ; 


[43 C.J.] 929 


dicial or discretionary power exercised by a mu- 
nicipal corporation and resulting in a direct and 
physical injury to the property of an individual, 
which from its nature is liable to be repeated and 
continued, but is remediable by a change of plan 
or the adoption of prudential measures, renders 


hable for such damages as occur 


in consequence of its continuance of the original 
cause after notice, and an omission to adopt such 
remedial measures as experience has shown to be 
necessary and proper.®® 
may be liable for a nuisance resulting, not from 
the exercise of legislative functions, but solely 
from the manner of exercising them.*7 
Ministerial functions.®* 
to legislative or discretionary acts of a municipal- 
ity does not apply to corporate acts of a purely 
ministerial character,°® even though the work being 


Likewise a municipality 


The immunity extended 


66. Seifert v. Brooklyn, 101 N. Y. 
136, 4 NE 321, 54 AmR 664; Ebbets v. 
New York, 111 App. Div. 364, 97 NYS 
833; O’Donnell v. Syracuse, 102 App. 
Div. 80, 92 NYS 555; Ahrens yv. Roch- 
ester, 97 App. Div. 480, 90 NYS 744. 

67. Winona v. Botzet, 169 Fed: 
321, 94 CCA 563, 23 LRANS 204. 

Liability generally for creating 
nuisance see infra §§ 1734, 1735. 

68. Duties imperatively imposed 
by law see supra § 1703. 

69. Ala—Montgomery y. Gilmer, 
33 Ala. 116, 130, 70 AmD 562. 


Ark.—Little Rock v. Willis, 27 
Ark. 572. 
Colo.—Denver v. Rhodes, 9 Colo. 


554, 13 P 729; Boulder v. Niles, 9 
Colo. 415, 12 P 632; Denver v,.Duns- 
more, 7 Colo. 328, 3 P 705. 

Conn.—Jones v. New Haven, 34 - 
Conn. J: 

D. C.—District of Columbia v. Ca- 
ton, 48 App. 96. 

Ga.—Savannah v. Jones, 149 Ga. 
139, 99 SH 294; Cornelisen v. Atlanta, 


146 Ga, 416, 91 SH 415;°> Dalton v. 
Wilson, 118 Ga. 100, 44 SE 830, 98 


AmSR 101; Savannah v. Spalding 
pee Co.ei29) (Gas As. - 7192) ae SE 
Ida.—Strickfaden v. Greencreek 
Tee Dist., 42 Ida. 738, 248 P 
Ill.—Johnston v. Chicago, 258 Ml. 
494, 101 NE 960, 45 LRANS 1167, 


AnnCas1914B 339; Chicago vy. Seben, 
165 Ill. 371, 46 NE 244, 56 AmSR 245: 
Devine v. Chicago, 213 Ill. A, 299; 
Johnson yv, Chicago, 174 Ill. A. 414; 
Flannagan v. Bloomington, 156 TIll. 
A. 162. 

Ind.—Brinkmeyer v. Evansville, 29 
Ind. 187: Logansport v. Wright, 25 
Ind. 512; Vaughtman v. Waterloo, 14 
Ind. A. 649, 48 NH 476. 

Iowa.—Jones v. Sioux City, 185 
Iowa 1178, 170 NW 445, 10 ALR 474; 
Hines v. Nevada, 150 Iowa 620, 130 
NW 181, 32 LRANS 1797; Fitzgerald 
v. Sharon, 1438 Iowa 730, 121 NW 
523; Cotes v. Davenport, 9 Iowa 227. 

Kan.—Bowden vy. Kansas City, 69 
Kan. 587, 77 P 573, 105 AmSR 187, 
66 LRA 181. 


La.—O’Neill v. New Orieans, 30 
La, Ann. 220,431 AmR 221, 

Md.-—Hitchins v. Frostburg, 68 
Md. 100, 11 A 826, 6 AmSR 422; 


Baltimore v. Pendleton, 15 Md. 12. 
Mass.—Murphy v. Lowell, 124 
Mass. 564. 
Mieh.—Hines v. Charlotte, 72 Mich. 


278, 40 NW 333, 1 LRA 844. 
Minn.—Simmer vy. St. Paul, 23 
Minn. 408; Kobs v. Minneapolis, 22 


Minn, 159; Furnell v. St. Paul; 20 
Minn. 117. 

Miss.—Semple v. Vicksburg, 62 
Miss. 63, 52 AmR 181. 

Mo.—Boyd v. Kansas City, 291 


Mo. 622, 237 SW 1001; Barree v. Cape 
Girardeau, 197 Mo. 382, 95 SW 330, 
114 AmSR 7638, 6 LRANS 1090; Ely 
v. St. Louis, 181 Mo. 723, 81 SW 


930 [43 C.J.] 


done will inure to the benefit of the municipality.” 

[§ 1705] e. Special Corporate Interest or Profit.’ 
There is an implied or common-law lability for 
the negligence of a municipal corporation in the 
performance of corporate acts which have relation 
to the management of the corporate or private con- 


168; Barree v. Cape Girardeau, 132 
Mo. A. 182, 112 SW 724. 

_ Nev.—McDonough vy. Virginia City, 
6 Nev. 90. 

. N. H.—Rowe vy. Portsmouth, 56 N. 
H. 291, 22 AmR 464. 

WANE °Y¥2— Paine! v.\\ Delhi,’ 116) -N. OY: 
224, 22 NE 405, 5 LRA 797; Sauls- 
bury v. Ithaca, 94 N. Y. 27, 46 AmR 
122; New York, etc., Saw Mill, ete, 
Co. v. Brooklyn, 71 N. Y. 580; Weet 
v. Brockport, 16 N. Y. 161 note; Con- 
rad v. Ithaca, 16 N. Y. 158; Hutson 
v. New York, 9 N. Y. 1638, 59: AmD 
526 [aff 7 N.. Y. Super. 289]; Van 
Dyke v. Utica, 203 App. Div. 26, 196 
NYS: 277;. Oakes Mfg. Co. .v. New 
York, 141: App. Div. 130, 125 NYS 
1030 [aff 65 Mise. 97, 120 NYS 796, 
and aff 206 N. Y. 221, 99 NE 540, 
42 LRANS 286]; Kavanagh v. Brook- 
lyn, 38 Barb. 232. 

N. C.—Secales v. Winston-Salem, 
189 N. C. 469, 127 SE 543; Meares v. 
Wilmington, 31 N. C. 73, 49 AmD 
412. < , 

Oh.—Dayton v. Pease, 4 Oh.. St. 
80; Htzensperger v. Cleveland, 25 
Oh, Cir; ‘Ct. NIAS./'303; Evans. v...Cin- 
cinnati, 1 Oh. Dec. (Reprint) 462, 10 
WestLJ 122; Williams v. Eaton, 12 
OhNPNS 183. 

Okl.—Oklahoma City v. Foster, 118 
Ok. 1:20; 247 R* 80- 

Or.—Ryder v. La Grande, 73 Or. 
227, 144 P 471; Wagner v. Portland, 
40 Or. 389, 60 P 985, 67 P 300. 

Pa.—Scibilia v. Philadelphia, 279 
Pa. 549, 124 A 278, 32 ALR 981. 

S. D.—O’Rourke v. Sioux. Falls, 4 
S. D. 47, 54 NW .1044, 46 AmSR 760, 
19 LRA 789. 

. Tenn.—Memphis v. Kimbrough, 12 
Heisk. 133. .- : 

Utah.—Royce v. Salt Lake City, 15 
Utah 401, 49 P 290. 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SE 259; Stansbury v. Richmond, 
116 Va. 205, 81 SE 26, 51 LRANS 
984. 

Wash.—Engelking v. Spokane, 59 
Wash. 446, 110 P 25, 29 LRANS 481; 

W. Va.—Jones v. Williamsburg, 97 
Va. 722, 34 SE 883, 47 LRA 294. 

Que.—Blouin v. Quebec, 16 Que. 
Super. 303. é 

{a] Ministerial and judicial du- 
ties distinguished.—(1) “Official ac- 
tion is judicial where it is the result 
of judgment or discretion. | Official 
duty is ministerial, when it is abso- 
Jute, certain and imperative, involy- 
ing merely the execution of a set 
task, and when the law which im- 
poses it, prescribes and defines the 
time, mode and occasion of its per- 
formance with such certainty, that 
nothing remains for judgment or dis- 
cretion.” Chicago v. Seben, 165 Il. 
371, 378, 46 NE 244, 56 AmSR 245. 
(2) In determining the necessity for 
a police department, the location of 
police stations, their number and the 
salaries of its officers, the number 
and kind of motor vehicles required, 
and the necessity for garage and 
repair shops for such vehicles, the 
council or board of commissioners 
acts in the exercise of governmental 
powers, but when such questions are 
determined, the execution of. work 
and the management of the property 
is ministerial. Oklahoma City v. 
Poster, 118 Okl. 120, 247 P 80. 

[b] Whether there is income or 
profit is not material under the rule 
imposing liability for all ministerial 
acts. Bowden’ yv. Kansas City, 69 
Kan. 587, 77 P 573, 105 AmSR 187, 
66 LRA 181. 

[ec] Rule applied.—(1) The use of 
a city automobile to haul policemen 
to their beats in outlying districts 
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is ministerial and corporate, and not 
governmental, as relating to enforce- 
ment of law, particularly where the 
city’s driver was not a policeman. 
Jones v. Sioux City, 185 Iowa 1178, 
170 NW 445, 10 ALR 474. (2) A 
mistake of the city surveyor in run- 
ning boundary lines renders the city 
liable to an owner erecting a house 
partly on adjoining land. Savannah 
v. Spalding Constr. Co., 29 Ga. A. 
792, 116 SE 346. (3) A municipal 
corporation is liable for an assault 
committed by its street commis- 
sioner while performing his duties 
in improving a street, the work being 
a ministerial function, and relating 
to. corporate interests only. Barree 
v. Cape Girardeau, 132 Mo. A. 182, 
112 SW 724. - 

70. Johnston v. Chicago, 258. Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCasl1914B 339. 

71. Condition or use of public 
buildings and other property see in- 
fra §§ 1925-1951. 

72. U. S.—Bilderback v. Klamath 
Falls, 6 F. (2d) 642; Denver v. Por- 
ter, 126 Fed. 288, 61 CCA 168; Tlli- 
nois Trust, etc., Bank v. Arkansas 
City, 768) Med)" 271,722) \CCAy Waals 4 
LRA 518; Greenwood vy. Westfort, 60 
Fed. 560, 53 Fed. 824. 

Ala.—Bessemer v. Whaley, 8 Ala. 
A. 523, 528, 62. S 473 [auot Cye]. 

Cal.—Chafor v. Long Beach, 174 
Cal. 478, 163 P 670, LRAI917E 685, 
AnnCas1918D 106. 

Conn.—Hourigan v. Norwich, 77 
Conn. 358, 59 A 487; Weed v. Green- 
wich, 45 Conn, 170. 

Ga.—Cornelisen v. Atlanta, 146 Ga. 
416, 91 SE 415; Augusta v. Hudson, 
94 Ga. 135, 21 SE 289. 

Ida.—Wilson vy. Boise, 6 Ida. 391, 
55: P 887. 

Ill.— Johnston vy. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339 [aff 174 Ill, A. 
414]; Chicago v. Williams, 182 Il. 
135, 55 NE 123. 

Ky.—Lampton v. Wood, 199 Ky. 
250, 250 SW 980; Smith v. Louisville 
Sewerage Comrs., 146 Ky. 562, 143 
SW 38, 38 LRANS 151. 

La.—Hall v. Shreveport, 157 La. 
589, 102 S 680; Elias v. New Iberia, 
137 La. 691, 69 S 141; Borell v. Cum- 
berland Tel., ete. Co.; 133 La. —630, 
63 S 247, LRAI916D 1064. 

Me.—Libby v. Portland, 105 Me. 
370, 74 A 805, 26 LRANS 141, 18 
AnnCas 547; Moulton v. Scarborough, 
71 Me. 267, 86 AmR 308; Woodcock 
v. Calais, 66 Me. 234. 

Mass.—Bolster v. Lawrence, 225 
Mass. 3887, 114 NE 722, LRA1917B 
128; O’Donnell v. Attleborough, 212 
Mass. 243, 98 NE 1084; Haley v. Bos- 
ton, ‘191* Massie 291.2 i Nin US Seep 
LRANS 1005; Dickinson vy. Boston, 
188 Mass. 595, 75 NE 68, 1 LRANS 
664; St. Germain v. Fall River, 177 
Mass. 550, 59 NE 447; Fox v. Chelsea, 
171 Mass. 297, 50 NE 622; Coughlan 
v. A pia ie 166 Mass, 268, 44 NE 
21 


Mo.—Riley v. Independence, 258 
Mo. 671, 167 SW 1022, AnnCas1915D 
748; Hunt v. Boonville, 65 Mo. 620, 
27 AmR 299; Barree v. Cape Girar- 
deau, 132. Mo, .A. 182, 112, SW.) 724; 
Bullmaster v. St. Joseph, 70 Mo. A. 
60. 

Nebr.—Cook y. Beatrice, 207 NW 
518; Levin v. Omaha, 102 Nebr. 328, 
167 NW 214; Opocensky v. South 
Omaha, 101 Nebr. 336, 1683 NW 325, 
LRA1917EH 1170. 


N. H.—Lockwood y, Dover, 73 N. 
H, 209, 61 A> 32. 

N. J.—Olesiewicz v. Camden, 100 
N.. J. L. 336, 126 A 317; Tomlin v. 
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cerns of the municipality, and from which it derives 
special or immediate profit or advantage as a cor-— 
poration, or for its acts or negligence in the ex- 
ercise of corporate powers and duties for the 
peculiar benefit of the corporation in its loeal or — 
special interest,’ which of. course includes the 


Hildreth, 65 N. J. L. 438, 47 A 649. 

N. Y.—Missano v. New York, 160 
N. Y. 123, 54 NE 744;. Woodhull v. 
New York, 150 N. Y. 450, 44 NE 1038; 
Springfield F. & M. Ins. Co. v. Keese- 
ville, 148 N.Y. 46, 42 NE 405, 51 
AmSR 667, 30 LRA 660; Stoddard vy. 
Saratoga Springs, 127 N. Y. 261, 27 
NE 1030; New York, etc., Saw Mill, 
Ste.’ Co: “ve Brooklyn Vie Nee yn bso 
[aff 8 Hun 37]; Maxmilian v. New 
York, 62 N. Y. 160, 20 AmR 468 [aff 
2 Hun 263, 4 Thomps. & C. 491]; 
Sinsheimer v. Underpinning, etc., Co., 
178 App. Div. 495, 165 NYS 645 [aff 
226 N. Y. 646 mem, 123 NE 889 
mem]; Twist v. Rochester, 87 App. 
Div. 307, 55 NYS 850 [aff 165 N, Y. 
619 mem, 59 NE 1131 mem]; Quill v. 
New York, 36 App. Div. 476, 55 NYS 
889 [rev 21 Mise. 598, 48 NYS 141]; 
Scott v. New York, 27 App. Div. 240, 
50 NYS 191; Sharp v. New York, 40 
Barb. 256; 25 HowPr 389; New York 
v. Bailey, 2 Den. 433. 

N. C.—Sandlin v. Wilmington, 185 
NA. Ce 257, ° 1167 SEY W833 “Pricer: 
Goldsboro Tp. Road Trustees, 172 
N.-C. 84, 89 SE 1066, LRA1917A 992; 
Goodwin v. Reidsville, 160 N. C. 411, 
76 SEH 232, 42 LRANS 862, AnnCas 
1914C 217; Metz v. Asheville, 150 N. 
C. 748, 64 SE 881, 22 LRANS 940; 
Moffitt v. Asheville, 103 N. C. 237, 
9 SE 695, 14 AmSR 810. 

Oh.—Robinson v. Greenville, 42 Oh, 
St. 625, 51 AmR 857; Bloom v. New- 
ark, 3 OhNPNS 480. 

Okl.—Oklahoma City v. Foster, 118 
OK1..5120,.. 247 P80; Shawnee “w. 
Roush, 101 Okl. 60, 223 P 354; Okla- 
Bowie City v. Hill, 6 Okl, 114, 50°P 

Or.—Blake-McFall Co. v. Portland, 
68 Or. 126,.1385 P 878; Esberg Cigar 
Co. v. Portland, 34 Or. 282, 55 P 961, 
75 AmSR 651, 43 LRA 435. 

Tenn.—Saulman vy. Nashville, 131 
Tenn. 427, 175 SW 532, LRA1915E 
316, AnnCas1916C 1254. 

Tex.—Galveston v. Posnainsky, 62 
Tex. 118, 50 AmR 517; Green v. Ama- 


rillo, (Civ. A.) 244 SW 241; Green- 
ee Vv. Branch, (Civ. : ‘A.)) 152" “Siw: 


Can.—McSorley v. St. John, 6 Can. 
Se Ce lbed: 

N. B.—Mellon v. Kings County, 35 
N. B. 153; Fanjoy v. Portland, 29 
N. B. 24. 

Ont.—Young v. Gravenhurst, 24 
Ont. L. 467, 3 OntWN 10, 19 OntWR 
925, AnnCas1912A 812. 

[a] Rule stated.—Where munici- 
pal corporations exercise powers vol- 
untarily assumed, intended for the 
private advantage and benefit of the 
locality and its inhabitants, such 
corporations are subject to the same 
measure of liability to which an indi- 
vidual or private corporation exer- 
cising the same powers for purposes 
essentially private would be liable. 
Galveston v. Posnainsky, 62 Tex. 118, 
50 AmR 517. 

[b] MDlustrations.—(1) False rep- 
resentations of an agent appointed 
by the municipality to conduct ne- 
gotiations for a lease renders the 
municipality liable. Sharp vy. New 
York, 40 Barb. (N. Y.) 256, 25 How 
Pr 389. (2) An -action will lie 
against a city by one who had been 
deprived of his vote at an election 
by the negligent act of the city 
chamberlain in striking his name off 
the voters’ list. Crawford v. St. 
John, 34 N. B. 560. (3) A munici- 
pality, in clearing a street of weeds, 
brush, and small trees is acting in a 
private or ministerial capacity and 
is liable for the negligent acts of its 
servant in piling and burning such 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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management of property for private gain™ or the 
engaging- in any profit-making enterprise,’* if it is 
authorized by statute or the provisions of its char- 
ter to engage in such private business." 
that the profit or advantage imures ultimately to 
the benefit of the public, or may incidentally be 


of publie benefit, does not render 


brushwood in such a manner as to 
damage other. property. Adams _ Vv. 
Frankford, (Mo. A.) 251 SW 125. 

{c] Advantage to particular in- 
habitants.— (1) Where a _ borough 
asked for and obtained the power to 
remove all encroachments upon any 
of ‘the public highways of the bor- 
ough, the governmental duty (so 
considered) of keeping the high- 
ways being upon the town and not 
upon the borough, the power ob- 
tained was for the accomplishment 
of undertakings specially advantage- 


ous to the residents of the territorial | 
limits of the borough, and the bor- 


ough would be_ responsible’ for 
wrongs upon private rights commit- 
ted by its officers in exercising the 
power. Weed vy. Greenwich, 45 Conn, 
170. (2) So where private persons 
pay in part for an improvement and 
derive special advantage therefrom, 
and the building and maintaining of 
the improvement are not imposed by 
law without the assent of the mu- 
nicipality -but are voluntarily as- 
Sumed, the corporation will be liable 
for negligence in construeting and 
maintaining suchimprovement. Coan 


v. Marlborough, 164 Mass. 206, 41 
NE 238. 
[d] Taxation to support enter- 


prise.—The mere fact that the mu- 
nicipality is engaged in the per- 
formance of a public duty is not 
enough to free it from all common- 
law liability for its acts if the word 
“public” is to be taken in the broad 
sense of including every enterprise 
which may be supported by taxation. 
Rhobidas v. Concord, 70 N. H. 90, 47 
A 82, 85 AmSR 604, 51 LRA 381 (re- 
ferring to the maintenance of) a 
waterworks system by a waterworks 
department). 

{e] Arrest to enforce payment of 

local assessment.—A municipal cor- 
poration is liable for the act of its 
receiver of taxes who was appointed 
to receive payment of assessments 
under statutory authority providing 
for the opening of a street and the 
assessment upon landowners bene- 
fited thereby, and who caused an ille- 
gal arrest in connection with the col- 
lection of an assessment, especially 
where the municipality adopted his 
act by retaining the money which the 
arrested party paid to obtain his re- 
lease. McSorley v. St. John, 6 Can. 
S. C. 531, 560 (where it was said: 
“He was an officer appointed by the 
eity, in obedience to a statute, it is 
true, but in this respect his appoint- 
ment in no way differs from that of a 
great majority of municipal officers 
whose appointments are prescribed 
by statute, he committed the wrong- 
ful act complained of in the dis- 
charge of a duty imposed by law, 
not for the benefit of the general 
public, but for the peculiar benefit 
of the corporate body whose servant 
he was ...and the money which 
was exacted from the plaintiff . 
was received and applied for the 
benefit of the city’’). 
- {f] Arrest to enforce payment of 
taxes.—An illegal arrest by a con- 
stable at the direction of the city 
chamberlain for the purpose of en- 
forcing payment of municipal taxes 
was held to impose liability on the 
municipal corporation, on the ground 
that the wrong was done by a cor- 
porate officer in the legitimate exer- 
eise of a duty of a corporation na- 
ture which was devolved on him 
by law and by authority of the cor- 
poration. Fanjoy v. Portland, 29 N. 
B. 24 


‘Tey An extreme application of the 
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The facet 


the enterprise a 


rule was made in a case where lia- 
bility was declared for an arrest 
under a void ordinance because the 
city was the sole beneficiary of the 
fine imposed thereunder. Twyman Vv. 
Hrankfort, 117 Ky. 518, 78 SW 446, 
oy Rau 1620, 64 LRA 572, 4 AnnCas 


73. See infra §§ 1925-1951. 

74 U. S.—Guthrie v..-Philadel- 
phia, 73 Fed. 688; Philadelphia _ v. 
Gavagnin, 62 Fed. 617, 10 CCA 552 
[aff 59 Fed. 303]. 

Ala.—Bessemer v. Whaley, 8 Ala. 
Al 523, b28;°62 S473 [quot Cyell- 

Ga.—Augusta v. Lombard, 99 Ga. 
282, 25 SH 772; Adepe v. Thomas- 
ville, 9 Ga. A. 880, 72 SE 478. 

Ill.—Chicago v. Selz, 202 Ill. 545, 
67 NE 386; Becker y. Chicago Sani- 
tary Dist., 194 Ill. A. 639. 

La.—Solomon v. New Orleans, 156 
La. 629, 101 S 1; Davis v. New Or- 
leans Public Belt R. Co., 155 La. 504, 
99 S 419, 31 ALR 13038; Jones v. New 
Orleans, 143 La. 10738, 79 S 865. 

Me.—Moulton v. Scarborough, 71 
Me. 267, 36 AmR 308. 

v. Lawrence, 225 
Mass. 387, 114 NE 722, LRA1917B 
128; O’Donnell v. North Attleborough, 
212 Mass. 248, 98 NH 1084; Town- 
send v. Boseon, 187 Mass. 283, 72 
NE 991; Lynch v. Springfield, 174 
Mass. 430, 54 NE 871; Coan v. Marl- 
borough, 164 Mass. 206, 41 NE 238; 
Tindley v. Salem, 137 Mass. 171, 50 
AmR 289; Hill v. Boston,. 122 Mass. 
344, 23 AmR 332. 

Mich.—Sykes _ v. Portland, LTT 
Mich. 290, 148 NW 326; Hodgins v. 
Bay City, 156 Mich. 687, 121 NW 274, 
132 AmSR 546. 

Minn.—State v. Waseca, 122 Minn. 
3848, 142 NW 319, 46 LRANS 4387. 

Mo.—Asher v. Independence, 177 
Mo. A. 1, 168 SW 574; Boothe v. Ful- 
ton; 85 Mo. A. 16; Whitfield v. Car- 
rollton, 50 Mo. A. 98. 

Nebr.—Henry v. Lincoln, 93 Nebr. 
331, 140 NW 664, 50 LRANS 174. 

N. J.—Karpinski v. South River, 
85 N. J. L. 208, 88 A 1073; Karpenski 
v. South River, SS Nt ee EL: 149, 83 A 
639 

N. Y.—In re New York, 215 N. Xe 
109, 109 NE 104, AnnCasl917A AO 
Matter of Rapid Transit R. Comrs., 
197 N. Y. 81, 90 NE 456, 36 LRANS 
647, 18 AnnCas 366 [rearg and mo- 
tion to amend remittitur den 197 
N. Y. 613 mem, 91 NE 1110 mem]> 
Sinsheimer v. Underpinning, etc., Co., 
178 App. Div. 495, 165 NYS 645 [aff 
226 N. Y. 646 mem, 123 NE 889 
mem]; Ackert-v. New York, 156 App. 
Div. 836, 142 NYS 65; Tormey v. New 
York, 12 Hun 542. 

N. C.—Terrell v. Washington, 158 
N. C. 281, 73 SE 888; Harrington Vv. 
,Wadesboro, 153 N. C. 437, 69 SE 
SEE 


Okl.—Shawnee v. Roush, 101 Okl. 


60, 223 P 354. 
Philadelphia, 167 


Pa.—Bodge _ v. 
Pa. 492, 31 A 728; Philadelphia v. 
ale aes 


Gilmartin, 71 Pa. 140. 

R. I.—Aldrich v. Tripp, 
141, 23 AmR 434, 

Tenn.— Memphis vy. Kimbrough, 12 
Heisk. 133. 

Tex.—Green v. Amarillo, (Civ. A.) 
244 SW 241; Greenville v. Branch, 
(Civ. A.) 152 SW 478. 

Va.—Norfoik v. Anthony, 117 Va. 
777, 86 SE 68; Sawyer v. Corse, 17 
Gratt. (58 Va.) 230, 94 AmD 445. 

Wash.—Tobin y. Seattle, 127 Wash. 
664, 221 P 583. 

Wis. —Highway Trailer Co. v. 
Janesville Hlectrie Co., 178 Wis. 340, 
190 NW 110; State Journal Printing 
Gov vi Madison, 148 Wis. 396, 134 NW 
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public function so as to exempt the municipality 
trom liability ;*® the municipality is lable, although 
exercising some municipal powers, where the work 
is essentially a private enterprise.” 
enterprise 1s of the nature indicated, it is immate- 
rial that it has not, as a matter of fact, actually 
proved a profitable venture.’® 


And if the 


A municipality uses 


909. 
Ont.—Young v. Gravenhurst, 24 
Ont. L. 467, 3 OntWN 10, 19 OntWR 


925, AnnCasl912A 812 [dism app 22 

Ont. L, 291, 2 OntWN 262, 17 OntWR 
Furnishing: 

Gas see infra § 1951. 

Lights see infra § 1950. 

Water see infra § 1948. 

75. Dilluvio v. New York, 73 Misc. 
122, 182 NYS 531; Lund v. Salt Lake 
County, 58 Utah 546, 200 P 510. 

[a] Unauthorized business. — A 
municipal corporation engaging in a 
private business is not liabie for 
negligence in the prosecution of such 
business if it was not authorized to 
engage in private business, regard- 
less of whether the business was 
profitable, unless some principle of 
estoppel is involved. Lund v. Salt 
ee County, 58 Utah 546, 200 P 

Ultra vires acts generally see in- 
Erase fast. 


76. Ala.—Bessemer v. Whaley, 8 
Ala. A, 523, 528, 62 S 473 [quot 
Cyc}. 

Conn.—Hourigan v. Norwich, 77 
Conn. 358, 59 A 487% 

Mass.—Bigelow v. Boston, 253 


Mass, 53, 149 NE 540, 41 ALR 355; 
Lynch y. Springfield, 174 Mass. 430, 
54 NE 871; Oliver v. Worcester, 103 
Mass. on 3 AmR 485. 

Y.—Missano v. New York, 160 


N. 
‘N. Y. 123, 54 NE 744. 


Okl.—Shawnee vy. Roush, 101 Ok. 
60, 223 P 354. 

Tex.—Greenville v. Branch, (Civ. 
A.) 152 SW 478. 

Incidental benefit to public health 
see infra §§ 1749-1751. 

77. Price v. Goldsboro Tp. Road 
Trustees, 172 N. C. 84, 89 SE 1066, 
LRAI917A 992; Blake- McFall Co. v. 
Portland, 68 Or, HA6;0L35—R BVZe 

78. Guthrie v. Philadelphia, 73 
Fed. 688; Chafor v. Long Beach, 174 
Cal. 478, 163 P 670, LRAI917E 685, 
AnnCas1918D 106; Collins v. Green- 
field, 172 Mass. 78, 51 NE 454; Saul- 
man v. Nashville, "131 Tenn. 437, 175 
nee LRA1915E 316, AnnCas1916C 

[a] Thus, where a city allowed 
its ice boat to be employed in a pri- 
vate service for which it wes entitled 
to compensation, it was held of no 
consequence that such service was 
gratuitously rendered. Guthrie v. 
Philadelphia, 73 Fed. 688. 

[b] “The true test does not rest 
upon the determination as to wheth- 
er or not the municipality is reaping 
a monetary gain. A very large class 
of cases arises where this fact is 
established, as where parts of public 
buildings, such as a city hall, are 
leased or rented to private individ- 
uals, when it is uniformly held that 
the city in doing this thing is acting 
in a private capacity. But while it 
is true that the exaction of a rent 
or the making of’ a private profit is 
a very potent factor in determining 
the character of the act, the converse 
is not true. Jn other words, the act 
does not become governmental mere- 
ly by virtue of the fact that the city 
from the performance of it reaps no 
direct pecuniary return. It may be 
and is equally a private, proprietary 
act if no financial return at all be 
exacted, or if the financial return 
which is exacted does not amount to 
a profit on the enterprise. The true 
principle has too often been con- 
founded with the mere question of 
pecuniary gain.’ Chafor vy. Long 
Beach, 174 Cal. 
LRAI1917E 685, AnnCas1918D 106. 


478, 483, 163 P 670,- 


932 [43 C.J.] 


works constructed for the public benefit for its 
corporate profit when the profits are to be applied 
to the maintenance of the works and the reduction 
of the debt incurred by the municipality in their 
construction.*® On the other hand it has been held 
that if the duty is purely a public one, the mere 
fact that the municipality may derive some inci- 
- dental profit,7°% or that there may be some revenue 
on account of which it may be said that the particu- 
lar institution is not maintained entirely by taxation 
because the expense of maintenance may be reduced 
by the incidental profit arising from such revenue,*° 
will not render the municipality liable for its acts 
in maintaining the institution. In other words 
a small charge made to help pay the expenses of 
carrying on a work purely governmental in char- 
acter will not transform it into a profit-making 
enterprise.®* 

[§ 1706] f. Rule in Admiralty. The theory of 
sovereign attribute and of the immunity of mu- 
nicipal corporations from liability for acts or omis- 
sions in the performance of governmental func- 
tions does not contro] a maritime right and cannot 
justify an admiralty court in refusing ‘to redress 
a wrong where it has jurisdiction to do so.8? 
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7 . . 
[§§ 1705-1708 


[§ 1707] g. Statutory Regulations—(1) Exempt- 
ing from Liability. The legislature may exempt a 
municipality from liability tor nonfeasance or mis- 
feasance by its common council or officers, or an 
appointee of such council, of any duty imposed 
upon them by law,** or limit or remove the lability 
ot a city resting upon duties imposed by its char- 
ter,** unless forbidden by some provision of the 
constitution.®> But a charter provision exempting 
a city from liability for the misfeasance or non- 
feasance of its officers does not apply to a failure 
to discharge a duty resting upon the city itself, 
and which has not devolved upon any of its offi- 
cers;°° and it has been held that such a provision 
does not relieve a municipality from lability for 
infringement of a patent.” An exemption from a 
recognized liability cannot be claimed unless it is 
clearly and expressly given; and a doubt as to 
whether a particular case falls within the exemp- 
tion will be resolved against the municipality.*® 

[§ 1708] (2) Imposing Liability.*® It is for the 
legislature to prescribe whether, and how far, an 
individual may maintain a civil action against a 
municipality for an injury caused by a breach of 


79. Hourigan v. Norwich, 77 Conn: 
358, 59 A 487, 

791%4. Manning v. Pasadena, 58 
Cal. A. .666, .209' BP. 253; Taggart’ v. 
Fall River, 170 Mass. 325, 49 NE 
622. 

[a] Rule applied—(1) Where a 
laborer is injured while working on 
a city street, the municipality is not 
rendered liable because it would de- 
rive an incidental advantage or 
profit from an increase in the value 
of land owned by it, and which it had 
for sale, upon the completion of the 
street in question. Taggart v. Fall 
River, 170 Mass. 325, 49 NE 622. 
(2) The fact that a municipality, 
after collecting garbage pursuant to 
its police powers, sells the garbage 
at its incinerator, thereby recouping 
some of the expense of collection, 
does not convert the governmental 
function of collecting into a proprie- 
tary function, so as to render the 
municipality liable for the negligence 
of its garbage collectors. Manning 
v. Pasadena, 58 Cal. A. 666, 209 P 253. 

80. Morgan v. Shelbyville, (Ky.) 
121 SW 617; Curran v. Boston, 151 
Mass. 505, 24 NE 781, 21 AmSR 465, 
8 LRA 243. 

81. Kellar v. Los Angeles, 179 Cal. 
605, 178 P 505; Bolster v. Lawrence, 
225 Mass. 387, 114 NE 722, LRA1917B 
128; James v. Charlotte, 183 N. C. 
630, 112 SE 423. 

[a] IWlustrations. — (1) Where 
plaintiff was injured by the negli- 
gent management of a city truck 
used in gathering garbage, the fact 
that the city charged a fee to cover 
the actual expense of removing the 
garbage did not render it liable for 
the injury on the theory that pay- 
ment of the charge removed the pro- 
tection given to a city for injuries in 
performing acts for the public bene- 
fit. James v. Charlotte, 183 N. C. 
630, 112 SE 423. (2) The fact that 
a small charge is made to help pay 
the costs of conducting a Summer 
camp for the maintenance of chil- 
dren’s health under a charter pro- 
vision does not make it a profit-mak- 
ing enterprise. Kellar v. Los An- 
geles, 179° Cal. 605; 178 P 505. 

{b] When the charge is small and 
the income derived insignificant, tne 
municipality is not liable for negli- 
gence in connection with mainte- 
nance of a public instrumentality. 
Bolster v. Lawrence, 225 Mass. 387, 
114 NE 722, LRA1917B 128. 

Maintenance of: 

Baths see infra § 1939, 


Bridges see\infra § 1945. 
Hospitals see infra § 1934, 
Prisons see infra § 1933. 

82. Workman v. New York, 179 
U.S. 5652, 21. SCt. 212. 45. I. ed> 314 
[rev 67 Fed. 347, 14 CCA 530 (aff 63 
Fed. 298)]; Texas Co. v. New York, 
290 Fed. 3882; Chicago v. “White 
Transp. Co., 248 Fed. 358, 156 CCA 
138, LRAI1918A 1077 [certiorari den 
245 U.S. 660, 38. SCt 60, 62 L. .ed. 
535]; The Thielbek, 241 Fed. 209, 154 
CCA 129; Thom vy. South Amboy, 236 
Fed. 289; Jolivet v. Seattle, 226 Fed. 
963; Dorrington y. Detroit, 223 Fed. 
232, 1388 CCA. 474; Joseph R. Foard 


Co. v. Maryland, 219 Fed. 827, 135 
CCA 497; The Thielbek, 218 Fed. 
251; The Thielbek, 211 Fed. 685; 


O’Keefe v. Staples Coal Co., 201 Fed. 
131; Avery v. Baltimore, 192 Fed. 
53; Henderson v. Cleveland, 93 Fed. 
844; Thompson Nav. Co. v. Chicago, 
79. Fed. 984; The EF. C. Latrobe, 28 
Fed. 377. But see Haight v. New 
York, 24 Fed. 93 [cit Edgerton v. 
New York, 27 Fed. 230] (where the 
court followed the decisions of the 
state courts holding a city liable for 
negligence of employees of the com- 
missioners of charities and correc- 
tion in operating a boat owned by the 
city, but in the exclusive use and 
control of such commissioners). 

[a] The rule that indictment only 
is the remedy where a public duty 
is violated by a municipal corpora- 
tion, unless a private action is given 
by statute, as established in a state 
court, does not prevail in the court 
of admiralty. Boston v. Crowley, 38 
Fed. 202 (declaring liability for in- 
jury to a vessel on a navigable 
stream by reason of the city’s fail- 
ure to maintain a drawbridge of the 
required width). 

83. Ala. Birmingham vy. Carle, 
191 Ala, 539, 68 S 22, LRA1915F 797. 

Ariz.—Morrell v, Phoenix, 16 Ariz. 
Ae LA. P7825 

N. Y.—MacMullen y. Middletown, 
187 N. Y: 37, 79 NE 863, 11 LRANS 
391; Gray v. Brooklyn, 2 Abb. Dec. 
267 [aff 50 Barb, 365]. 

Or.—Platt v. Newberg, 104 Or. 148, 
205 P 296, 300 [cit Cyc]; O’Harra v. 
Portland, 3 Or. 525. 

Va.—Dunean y. Lynchburg, 84 SE 
964, 48 LRA 381. 

[a] Repeal of statute.—Schultz v. 
Phoenix, 18 Ariz. 35, 156 P 75. 

Liability to municipal employees 
see infra § 1713. 

84. Bessemer v. Whaley, 8 Ala, A. 
5238, 528, 62 S 473 [cit Cyc]; Goddard 


v. Lincoln, 69 Nebr. 594, 96 NW 273; 
Platt v. Newberg, 104 Or. 148, 205 
P 296,-300 [cit Cyc]. 

85. Amarillo Vv. Tutor, (Tex. 
Commn,. A.) 267 SW 697 [aff (Civ. A.) 
244 SW 632]. 

{a] Unconstitutional delegation 
of power to exempt.—An ordinance 
of a city exempting it from liability 
for all claims for* damages as au- 


thorized by Home Rule Statute 
(Vernon’s Sayles Civ. St. Annot. 
[1914] arts 1096a-1096i), and that 


clause of art 1096d, authorizing such 
exemption, are unconstitutional as 
authorizing the taking of property 
without adequate compensation, in 
violation of Const, art 1, § 17, and in 
disregard of the proviso of art 11, 
§ 5, home rule charters and ordi- 
nances shall not contain provisions 
inconsistent with the constitution or 
general laws. Amarillo v. Tutor, 
(Tex. Commn. A.) 267 SW 697 [aft 
(Civ. A.) 244 SW 632]. 

86. Bieling v. Brooklyn, 120 N. Y. 
98, 24 NE 389; Genet v. Brooklyn, 99 
Nee Ya 296,25 NET 77.594 Nii e264b5 
Hardy v. Brooklyn, 90 N. Y. 435, 43 
AmR 182; Fitzpatrick v. Slocum, 89 
N. Y. 358; Sage v. Brooklyn, 89 N. Y. 
189 [aff 8 AbbNCas 279]; MacMul- 
len v. Middletown, 112 App. Div. 8t, 
98 NYS 145 [rev on other grounds 
187_N._Y. 37, 79 NE 863, 11 LRANS 
391]; Fitzgerald v. Binghamton, 40 
Hun 332 [aff 111 N. Y. 686 mem, 19 
NE 286 mem]; Vincent vy. Brooklyn, 
Sd eon: : 122° And see Hurley v. 
Brooklyn, 8 NYS 98 (where defend- 
ant leased to plaintiff a lot on which 
a market was to be built, and a clerk 
and inspector gave him the wrong 
grade of the street, and he was com- 
pelled to raise his building to econ- 
form to the proper grade, and it was 
held that the city was liable for the 
expense). 

[a] Mlustration.—A statutory ex- 
emption from liability for ‘the non- 
feasance or misfeasance of the city 
council, or of any officer appointed by 
the council, does not apply to inju- 
ries caused to one lawfully in a pup- 
lic building by a gas explosion in- 
duced by the negligence of the keeper 
of the building: Vincent v. Brook- 
lyn ils Eun: CN: We) al 22: 

87. Bliss v. Brooklyn, 3 F. Cas. 
No. 1,544, 8 Blatchf. 533. 

88. Birmingham v. Starr, 112 Ala. 
98, 20 S 424; Schultz v. Pheenix, 18 
Ariz. 35, 156. P75. 

89. Liability to municipal 


em-+ 
ployees see infra § 1713. 


———_ ves 
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‘ §§ 1708-1711] 


_ ecorporation.®$ 


a public duty;°° and municipalities are sometimes 
made liable by statute for default of their officers 
in the performance of governmental duties.®* 
under some statutes the municipality is not liable 
unless the wrongful act of the officer was done by 
authority of the municipality or in execution of its 


orders. 


[§ 1709] 2. Liability for Mere Nonfeasance. 
action will not lie against a municipal corporation 
for mere nonfeasance, unless there has been a breach 
of some positive duty imposed by law upon the 
Nor is a municipality liable for the 
mere failure to prevent an act or condition which 
in the exercise of its police power or governmental 
functions it might have prevented, 
of failure to enact or enforce ordinances.°®® 


legislative permission to perform 


90. MacMullen v. Middletown, 187 
N. Y. 37, 79 NE 863, 11 LRANS 391; 


Pleasants v. Greensboro, (N. C.) 135 
SE 321. 
91. See statutory provisions, 


[a] New York Highway kL. (L. 
£1908] c 330) § 74, providing that 
every, town shall be liable for all 
damages to person or property sus- 
tained by reason of any defect in its 
highways or bridges existing because 
of any neglect of the commissioner 
of highways of such town, created a 
liability of the town for negligence 
in relation to highways and bridges 
which did not exist at common law. 
Dodge v. North Hudson, 177 Fed. 986. 

[b] Statute construed as to meas- 
ure of damages. Swan v. ride eport. 
70 Conn. 148, 39 A 110. 

[c} In Saskatchewan the statute 
makes a municipality liable for the 
negligence of its poundkeepers in 
impounding stray animals other than 
in the proper’ pound. Sinwick v. 
BElfros, 18 Sask, L. 369, [1924] 2 
WestWkly 755. 

Injuries by mob violence see infra 


_§§ 1740-1743. 


92. Baca v. Albuquerque, 19 N. M. 
472, 145 P 110. 

93. Stevens v. Manchester, 81 N. 
H. 369, 127 A .873; Western «College 
of Homeopathic Medicine v. Cleve- 
land, 12 Oh. St. 375; Sydney v. 
Bourke, [1895] A. C. 433; Pictou v. 
Geldert, [1893] A. C. 524; Montreal 
v. Muleair, 28 Can. S. C. 458. 


94. U. S—New Orleans v. Abbag- 
nato, 62 Fed. 240, 10 CCA 361, 26 
LRA 329. 

Ala.—Campbell vy. Montgomery, 53 
Ala. 527, 25 AmR 656 

Ind.—Kistner vy. Indianapolis, 100 


Ind. 210. 
Ky.—James v. Harrodsburg, 85 Ky. 
191, 3 SW 135, 8 KyL 899, 7 AmSR 


589. 

N. Y.—Cain v. Syracuse, 95 N. Y. 
83. 

Oh.—Robinson v. Greenville, 42 Oh. 
St. 625, 51 AmR 857. 


Okl.—Wallace, v. Norman, 9 Okl. 
339, 60 P 108, 48 LRA 620. j‘ 

Wis.—Hubbell v. Viroqua, 67 Wis. 
348, 80 NW _ 847, 58 AmR 866; 
Schultz Vv. Milwaukee, 49 Wis. 254, 
5 NW 342, 35 AmR. 779. 

95. See infra § 1732. 

96. Goodrich v. Chicago, 20 Il. 


445; Pollock v. Wheeling Tract. Co., 
83 W. Va. 768, 99 SE 267; Kelley v. 
Milwaukee, 18 Wis. 83. 

97. U. S.—Northern Transp. Co. v. 


Chicago, 99 U. S. 635, 25 L, ed. 336; 


Cheever v. Shedd, 5 F. Cas. No.’ 2,634, 
13 Blatchf. 258. 
Ga—Macon v.. Hill, 58..Ga.-595. 
Towa.—Lessenger v. Harlan, 184 
Iowa 172, 168 NW 803, 5 ALR 1523. 
La.—Bennett Vv. New Orleans, 14 
La. Ann. 120. 
Me.—Lawler v. Baring Boom Co., 
56 Me, 443. 


Md.—Cumberland v. Willison, 50 
Md. 138, 33 AmR 304. 
Mass. > Murphy v. Lowell, 128 


Mass. 396, 35 AmR 381. 
Mich. —Pontiac v. Carter, 32 Mich. 


MUNICIPAL CORPORATIONS 


But | performance.%® 


[43 C.J.] 988 


create an obligation for its performance so‘as. to 
render the corporation liable in damages for non- 


[§ 1710] 3. Proper Exercise of Lawful Power. A 
municipal corporation is never liable in damages 
for the legal and proper exercise of a power con- 


ferred by law, although individuals may sustain 


An 


°4 as in the case 
A mere 
an act does not 


164. 

Minn.—Lee v. 
Minn. 13. 

Mo.—Swenson y. Lexington, 69 Mo. 
157s. Date v. Missouri, ete;;. Ry Co., 
64 Mo. 149; Foster v. St. Louis, 4 Mo, 
A564 [aff Te Mo, 157]: 

N. Y.—Atwater v. Canandaigua, 
124 N. Y. 602, 27 NE 385; Jenney v. 
Brooklyn, 120 N. Y. 164, 34 NE 274; 
Bellinger v. New York Cent. Re Co., 
23 N. Y. 42; Weet v. Brockport, 16 
Newer tel ies Radcliff v. Brooklyn, 
4 N. Y. 195, 53 AmD 357; Kavanagh 
v. Brooklyn, 38 Barb. 232; Hickok v. 
Plattsburgh, 15 Barb. 427 [rev on 
other grounds 16 N. Y. 161 note]; 
Garrison y. New York, 18 N. Y. Su- 


per. 497, 
Philadelphia, 93 


Minneapolis, 22 


Pa.—Collins v. 
Pa. 272; Allentown v. Kramer, 73 Pa 
406. 

R. I.—Wakefield v. Newell, 12 R. I. 
75, 834 AmR 598. 

S. C.—Parks v. Greenville, 44 S. C. 
168, 21 SE 540. 

Wash.— Wood v. Tacoma, 66 Wash. 
Pes pw IG) Be 

Wis.—Dore v. Milwaukee, 42 Wis. 
108. 

i are a ee v. Annois, 
[1902], A...C: 

te eas v. Medicine Hat, 1 
Alta. L. 209, 7 WestLR_ 437. 


Man.—Atcheson vy. Portage La 
Prairie, 9 Man, 192, 10 Man. 39. 
Ont. —-Fieldhouse v. Toronto, 43 


Ont. L. 491, 44 DomLR 392. 

Sask.—Armour v. Reg., 8 Sask, L. 
368, 29 DomLR 676, 33 WestLR 318, 
9 WestWkly 928. 

98. Denver v. Rhodes, 9 Colo, 554, 
13- P 729; Seifert v. Brooklyn, 101 
N. Y. 1386, 4 NE 321, 54 AmR 664; 
Foster v. Lansdowne, 12 Man. 416; 
Atecheson v. Portage la Prairie, 9 
Man. 192, 10 Man. 39; Fieldhouse Vv. 
Toronto, "43 Ont, L. 491, 44 DomLR 


392. 
99. Nuisances see infra § 1734. 
1. U. S.—Fowle v. Alexandria, 3 


Pet. 398, 7 L. ed. 719; Kansas City Vv. 
Leemen, 57 Fed. 905, 6 CCA 627; 
Hart v. Bridgeport, sine, ag No. 
6,149, 18 Blatchf. 289. 

Ala.—Posey y. North Birmingham, 
154 Ala. 511, 45 S 663, 15 LRANS 
ale 

Ark.—Hickhoff v. Argenta St. Impr. 
Distt No. (1, 120 PArkS 2125) £79. SW, 
367. 

Cal.—Foxen vy. Santa Barbara, 166 
Cal. 77, 184 P 1142; Sievers v.-San 
Francisco, 115 Cal. 648, 47 P 687, 
56 AmSR 153; Chambers v. Satterlee, 
40 Cal. 497; Herzo v. San Francisco, 
33 Cal. 184; Dunbar v. San Francisco, 
1 Cal.) 355; Healdsburg  Hlectric 
Light, etc., Co. v. Healdsburg, 5 Cal. 
A,2558; 90 P 955. 

Colo.—Idaho Springs v. Filteau, 10 
Colo. 105, 14 P 48; Idaho Springs v. 
Woodward, 10 Colo. 104, 14 P 49. 

Fla.—Scott v. Tampa, 62 Fla. 275, 


Cas, 


55 S 983, 42 LRANS 908 
Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 1383; Rough- 


ton vy. Atlanta, 113 Ga. 948, 39 SE 
316; Augusta v. Mackey, 113 Ga. 64, 


injuries thereby, unless made so by statute. 
ages so arising are damnum absque injuria.®? 
an action will le for doing what the legislature 
has authorized, if it is done negligently.% 

[§ 1711] 4. Acts Ultra Vires.%° 
rule that a municipal corporation is not civilly liable 
for damages suffered by individuals in person or 
property by tortious acts which are wholly outside 
the powers conferred on the municipality by its 
charter or other legislative enactment,! and since 


Dam- 
But 


It is a general 


38 SE 339; Moss v. Augusta, 93 Ga. 
797, 20 SE 653; Loyd v. Columbus, 90 
Ga. 20, 15 SE 818; Cooper v. Athens, 
53 Ga. 638; MeDonald v. Butler, 10 
Ga, A. 845, 74 SE 573; Montezuma Vv. 
Law, 1 Ga. A. 579, 57 SE 1025. 

Ill.— Chicago v. Turner, 80 Ill. 419. 

Ind.—Leeds v. Richmond, 102 Ind. 
372, 1 NE 711; Shelby County v. 


Deprez, 87 Ind. 509; Cummins v. 
Seymour, 79 Ind. 491, 41 AmR 618; 
Haag v. . Vanderburgh County, 60 
Ind. 511, 28 AmR 654; Browning v. 


Owen County, 44 Ind, ial. 
Ky.—Arnold v. Stanford, 113 Ky. 
852, 69 SW 726, 24 KyL 626. 
Ta,—Hoggard v. Monroe, 51. . Lua. 
Ann, 6838, 25 S 349, 44 LRA 477. 
Me.—Atwood v. Biddeford, 99 Me. 
78, 58 A 417; Brunswick Gas Light 
Co. v. Brunswick Village Corp., 92 
Me. 4938, 48 A. 104; Goddard. v. 
Harpswell, 84 Me. 499, 24 A 958, 30 
AmSR 3873; Seele v. Deering, 79 Me. 
343, 10 A 45, 1 AmSR 314. 
Md.—vValentine v. Allegany County 
Road Directors, 146 Md. 199, 126 A 


147, 150 [cit Cyel; Horn y. Balti- 
more, 30 Md. 218. 
Mass.—Cavanagh v. Boston, 139° 


Mass. 426, 1 NE 834, 52 AmR Melos 
Spring v. ‘Hyde Park, 137 Mass. 554, 
50 AmR 334; McCarthy Vv. Boston, 
135 Mass. 197; Lemon v. Newton, 134 


Mass. 476; Cushing v. Bedford, 125 
Mass. 526. 

Minn.—Boye v. Albert Lea, 74 
Minn. 230, 76 NW 1131. 

Mo.—Stealey v. Kansas City,: 179 
Mo. 400, 78 Sow 599; Mitchell v. 
Clinton, 99 Mo, 163, 12 Sw. 793; 


Rowland v. Gallatin, 75 Mo. 134, 43 
AmR 395; Hunt vy. Boonville, 65 ‘Mo. 
620, 27 "AmR 299; Duckworth v. 
Springfield, 194 Mo. A. 51, 184 SW 
aioe Beatty v. St. Joseph, 57 Mo, A, 
oO 


Nebr.—Wabaska JBlectrie Co. vy. 
Wymore, 60 Nebr. 199, 82 NW 626, 
N.. H.—Connor v. Manchester, 73 
ING pe EL. B33. 60 A 436; Wakefield v. 
Newport, 60 N. H. 374 
N. J.—Wheeler v. Essex Public 
Road eats SOIMNeg ends pooh 

N. Y.—O’Donnell v. Syracuse, 184 
N. Y. 1, 76 NE 738, 112 AmSR 558, 3 
LRANS 10538, 6 AnnCas 173); Stoddard 
v. Saratoga Springs, 127 N. Me OHS 
27 NE 1030; Smith v. Rochester, 76 
N.¥..5063 Albany v.. Cunliff, 2 N. Y. 
165; Reider v. Mt. Vernon, 160 App, 
Div. 418, 145 NYS 697; Fraser v. New 
York, 156 App. Div. 945 mem, 142 
NYS) 1118" “mem: ifath. 213 5N. yi. 664 
mem, 107 NE 1077 mem]; Reynolds 
v. Little Falls Union Free School 
Dist... s,sFApp. Divi, 88ig06 INMS Toe 
Tilford v. New York, 1 App. Div. 
199, 3%. NYS e185) [ati 153) IN. Wve veh 
mem, 48 NE 1107 mem]; Hanvey v. 
Rochester, 85 Barb, 177; Boyland v. 
New York, 3 N. Y. Super. 27; Dilluvio 
v. New York, 73 Misc. 122, 1382 NYS 
531; Brennan vy. Albany, 67 Mise. 42, 
124 NYS 895 [rev on other grounds 
143 App. Div. 752, 128 NYS 334]; 


| Downing v. New York, 220 NYS 76, 


N. C.—Berry v. Durham, 186 N.C, 
421, 119 SE 748; Barger v. Hickory, 


934 [43 C.J3.] 


a municipality cannot confer upon its officers and 
agents lawful authority to represent it beyond its 
corporate powers, the rule of nonliability applies to 
ultra vires acts of such officers or agents, whether 
the acts are directed by the municipality, or are 
done without express direction or corporate sanc- 
tion,? the liability, if any, resting upon the indi- 
viduals who perform such acts.* The rule of non- 
liability also applies where the municipality is at 
the time of the injury acting under an unconsti- 
tutional statute. It has been held that, where a 
municipality, in attempting to carry out one of its 
authorized functions, exceeds its statutory authority, 
it is not liable for resulting injuries.® But accord- 
ing to the weight of authority, where a municipality 
is acting upon matters within its general corporate 
powers, it will be liable for its acts, although they 
are done at an unauthorized place or in an unau- 
thorized, manner, or are otherwise in excess of such 
powers.® In a few eases it has been held that, where 
the requisite elements of liability coexist, a munici- 
pal corporation cannot escape such liability on a 
plea of ultra vires; and in a decision by the su- 
preme court of the United States there are remarks 


130 ‘N. C. 550, 41 SE 708;° Love v. 
Raleigh, 116 N. C. 296, 21 SE 503, 28 
LRA 192. 

N. D.—Johnson v. Granville, 36 N. 
D. 91, 161 NW 721. 

Pa.—Betham v. Philadelphia, 196 
Pa, 302, 46 A 448; Hass v. White Ha- 
ven Borough, 54 Pa. Super. 75. 


124 ia, 959,750 
435. 


Mass. 507, 


Mo.—Hunt  v. 


MUNICIPAL CORPORATIONS 


La.—Faucheux y. St. Martinville, 


Mass.—Perley v. 
108 NE 494, LRAI1915E 
432; Butman vy. Newton, 179 Mass, 1, 
60 NE 401, 88 AmSR 349. 

Boonville, 
620, '27 AmR 299 [dist Thompson v. 


ye? > Se Fe TO ven ee ee 
? NM . " 


“[ggam 


used arguendo which tend to support this view,® 
although the gist of the decision was merely that 
a municipality engaged in the business of distilling 
spirits was subject to internal revenue taxation 
under the laws of the United States, whether its 
acts in that respect were or were not ultra vires.® 

[§ 1712] 5. Persons Entitled to Relief'°—a. In 
General. The rules of law as to persons entitled to 
maintain an action for tort committed by a munici- 
pality are those generally recognized and applied 
in such actions against other classes of defendants. 
One whose person or property is injured may bring . 
the action, although he is a corporator,™ or an em- 
ployee of the municipality.‘2 So it has been held 
that the mayor of a city, who is also a member of 
a commission under whose authority the city engi- 
neer performs public work, the latter having charge 
of the details of the work, may recover for personal 
injuries resulting from the engineer’s negligence or 
want of skill.* 

[$ 1713] b. Municipal Employees—(1) In Gen- 
eral. A municipal corporation may, in a proper 
case, be held liable for negligence at the suit of 
an employee.'* 


street railway by permission of the 
city council, which had no power to 
authorize such use, it was held that 
the city had jurisdiction of the sub- 
ject matter, that is, the streets, and 
was liable, although the council mis- 
takenly exceeded its authority by 
permitting a particular thing to be 
done which was illegal). But see 


809, 35 LRANS 
Cambridge,’ 220 


65 Mo. 


R. I.—Donnelly v. Tripp, 12 R. I. 
97 


Ss. D.—Wilson y. Mitchell, 17 S. D. 
515, 97 NW 741, 106 AmSR 784, 65 
LRA 158. 

Utah.—Lund v. Salt Lake County, 
58 Utah 546, 200 P 510, 516 [quot 
Cyc]; Royce v. Salt Lake City, 15 
Utah 401, 49 P 290. 

Va.—Radford v. Clark, 113 Va. 199, 
73 SE 571, 38 LRANS 281. 


Wash.—Woodward v. Seattle, 248 
P 73. 

W. Va.—Hyre v. Brown, 135 SE, 
656. ; 

Man.—Atcheson v, Portage La 


Prairie, 9 Man. 192, 10 Man. 39. 
Ont.—Gaul v. Ellice, 3 Ont. L. 438, 
1 OntWR 119; Pocock v. Toronto, 27 


Ont. 635; Snyder v. Frontenac, 30 
OS Osa BLM ESE Oi 
fa] Dllustrations.—(1) The acts 


of city authorities in cutting a ditch 
along the side of a lot outside the 
city limits are ultra vires, and hence 
the city is not liable for injuries re- 
sulting therefrom to the lot owner. 
Loyd vy. Columbus, 90 Ga. 20, 15 SE 
818. (2) A municipal corporation is 
not liable to one whose horse while 
driven on a street was frightened by 
a quarry blast and ran away and 
threw him out, where the city’s oper- 
ation of the quarry causing the 
fright was unauthorized. Radford 
v. Clark, 113 Va. 199, 738 SE’ 571, 38 
LRANS 281. is 

[b] Ordinance directing act.—An 
act of the common council of a city 
clearly ultra vires will not render 
the municipality liable, although an 
ordinance, under the authority of 
which the wrongful act was alleged 
to have been done, had specifically 
directed the particular act com- 
plained of. Hanvey v. Rochester, 35 
Bare rine via)! LA ts 

2. See cases supra note 1, 

Acts beyond scope of officer’s au- 
thority see infra § 1719. 

3. See supra § 1201. 

4 Albany v. Cunliff, 2 N. Y, 165; 
Mills v. Past Syracuse, 20 Misc. 651, 
46 NYS 1080. 

5. Seattle v. Puget Sound Tract., 
etce., Co., 108 Wash. 41, 174 P 464. 

6 Fla.—Scott v. Tampa, 62 Fla. 
275.55 S 983, 42 LRANS 908. 
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Boonville, 61 Mo. 282 (where an act 
injurious to plaintiff but within the 
power of the corporation was per- 
formed by persons who assumed to 
act by the authority of the city, but 
who were in fact without any lawful 
authority authorizing them to do the 
acts complained of) ]. 

N. Y.—Speir v. Brooklyn, 139 N. Y. 
ue NE 727,.36 AmSR 664, 21 LRA 

R. I.—Hathaway v. Osborne, 25 
R, I. 249, 55 A 700. 

And see Macon v. Harris, 75 Ga. 
761 (liability of city authorizing rail- 
road to be run improperly); Stanley 
v. Davenport infra note 7. 

[a] MNiustrations.—(1) Under an 
authority to lay out sewers along a 
city’s streets, although the authority 
is exceeded by constructing the sewer 
through private grounds with the 
Owners’ consent, yet as the general 
purpose was to execute the power 
vested in the corporation it was 
chargeable with the injury resulting 
from the failure of its, officers prop- 
erly to perform the duty it had as- 
sumed to discharge, and so was 
chargeable because of the improper 
location of the outlet so as to cause 
sewage to be discharged on plaintiff's 
premises, at least for the damages 
resulting from the sewage entering 
the portion of the sewer constructed 
in the streets. Stoddard v. Sara- 
toga Springs, 127 N. Y. 261, 27 NB 
1030. (2) Where, although certain 
excavating should have been done by 
contract, it was being performed by 
the direct employment of day labor, 
the city may, nevertheless, be liable 
for injuries caused by the negligence 
of one engaged in the work. Hollens- 
worth v. New Whatcom, 16 Wash. 
224, 47 P 439. 

Estoppel to deny liability for acts 
in excess of corporate powers sce in- 
fray syd 

7. Fitzgerald v. Sharon, 143 Iowa 
730, 121 NW 523; Shinnick v. Mar- 
shalltown, 137 Iowa 72, 114 NW 542. 
And see Stanley v. Davenport, 54 
Iowa 4638, 2 NW 1064, 6 NW 706, 37 
AmR 216 (where the injury was oc- 
casioned by the frightening of a 
horse by a steam motor used upon a 


Field v. Des Moines, 39 Iowa 575, 28 
AmR 46 (holding that a municipal 
corporation was not liable for an act 
which it had no power to perform). 
8. Salt Lake City v. Hollister, 118 
U. S. 256, 260, 6 SCt 1055, 30 L. ed. 176 
(where Mr. Justice Miller, in deliver- 
ing the opinion of the court, said: 
“The truth is that, with the great- 
increase in corporations in very re- 
cent times, and in their extension to 
nearly all the business transactions 
of life, it has been found necessary 
to hold them: responsible for acts 
not strictly within their corporate 
powers, but done in their corporate 
name and by corporation officers who 
were competent to exercise all the 
corporate powers. When such acts 
are not founded on contract, but are 
arbitrary exercises of power in the 
nature of torts, or are quasi crimi- 
nal, the corporation may be held to a 
pecuniary responsibility for them to 
the party injured’’). 
9. Salt Lake City v. Hollister, su- 


pra. 
oe Parties plaintiff see infra § 
eee Savannah v. Collens, 38 Ga. 
334, 95 AmD 398. 

12. See infra §§ 1713-1714. 

13. Mahoney v. Guelph, 43 Ont, L. 


313, 48 DomLR 490 [allowing app 41 
Ont, L. 308, 41 DomLR 60]. 

14. Ga.—Atlanta v. Trussell, 21 
Ga, A, 340, 94 SE 649, 6583 [quot Cyc]. 

Ind.—Turner v. Indianapolis, 96 
Ind. 51. : 

N. Y¥.—Alexander v. New York, 194 
App. Div. 161, 185 NYS 584. | 

Okl,— Oklahoma City v. Foster, 118 
Okl. 120, 247 P 80. 

Pa.—Hass v. White Haven Bor- 
ough, .54 Pa. Super. 75. 

And see infra text and notes 15- 


0. 

[a] Where the employee of a coal 
company, delivering coal to a city 
hospital, came on the premises to 
perform work in which defendant 
was interested, which he was obliged 
to perform by use of the means pro- 
vided for him, his position was the 
Same as if he were an employee of 
defendant. Alexander v. New York, 
194 App. Div. 161, 185 NYS 584. 


§ 1713] 


Performance of corporate duties. When acting in 
its quasi-private or ministerial capacity a munici- 
pality owes its employees the same measure of duty, 
and will be lable to them for injuries in the same 
manner and to the same extent as private corpo- 
rations or individuals,!® as in the case of an injury 
to one working on the street,'® or in the construction 
of a sewer! or waterworks,?® unless the employ- 
ment of the person injured was ultra vires.!® 
cording to some authorities, a municipality is liable 
for injury to a workman -engaged in repairing the 
fire alarm system,?° or for injuries 
to employees in the fire department from the negli- 
gence of its members or defects in its appliances,?* 
although, as a general rule, the organization and 
maintenance of a fire department is regarded as a 
and a municipality is held not 


municipality’s 


governmental duty,”* 
15. Conn.—Hourigan vy. Norwich, 
77 Conn. 358, 59 A 487. 
Ga.—Atlanta yv. Trussell, 21 Ga, A. 


340, 94 SE 649, 6538 [quot Cyc]; 
Kennedy v. Savannah, 9 Ga, A. 760, 
72 SE 160. 


Rt ewan Vv. Chicago, 213 Tl. A. 
Kan.—Spear v. Wichita, 113 Kan. 
686, 216 P 305; Winfield v. Peeden, 8 
Kan. A. 671, 57 P 181. 
Mass.—WNeff v. Wellesley, 148 Mass. 
487, 20 NE 111, 2 LRA 500. 


Minn.—Schultz v. St. Paul, 124 
Minn. 257, 144 NW 955. 

N. Y.—Ackert v. New York, 156 
App. Div. 836, 142 NYS 65; Josupeet 
v. Niagara Falls, 70 Misc. 638, 127 


NYS 527 [aff 147 App. Div. 919 mem, 
131 NYS 1122 mem (app den 148 
App. Div. 935 mem, 133 NYS 1127 


mem) ]. 
N. C.—Terrell v. Washington, 158 
N. C. 281, 73 SE 888, 


“ Sb uede v. AE VOLES. 
49. 

Okl.—Oklahoma City v. Foster, 118 
Okl. 120, 247 P 80; Durant v. Allen, 
67 Okl. 1, 168 P 205. 

Or.—Wagner vy. Portland, 40 Or. 
389, 60 P 985, 67 P 300. 

Pa.—Hass v. -White Haven Bor- 
ough, 54 Pa. Super. 75. 

Wis.—Muleairns v. Janesville, 67 
Wis. 24, 29 NW 565. 

{a] Operating railroad—(1) A 
eity which hires a railroad train with 
its crew to operate it, ane uses it on 
a temporary track, laid on its own 
grounds, in grading and filling the 
same, is in effect operating a rail- 
road, and its liability to its em- 
ployees working with the train is 
governed by the Employers’ Liability 
Act. Coughlan vy. Cambridge, 166 
Mass. 268, 44 NE 218. (2) Injury to 
third persons. ‘See infra § 1947. 

[b] Operating. electric light plant. 
—(1) When a city operates an elec- 
trie light plant, and sells electricity 
to its citizens, its duties toward its 
employees are the same as those of 
an individual in like circumstances. 
Terrell v. Washington, 158 N. C. 281, 
73 SE 888; Durant v. Allen, 67 Okl. 
Ped6sa. Ps 20p.-. <2) inguny Tito! third 
person. See infra § 1950. 

{c] Duty to furnish safe place to 
work.—Devine v. Chicago, 213 Ill. A. 
299; Spear v. Wichita, 113 Kan. 686, 
216 P 305 (a city is not relieved of 
such duty by law creating a board of 
park commissioners); Roberts vy. St. 
Marys, 86 Kan. 403, 121 P 367 (a city 
operating a well and pump to furnish 
water to the public); Norton v. New 
Bedford, 166 Mass. 48, 43 NE 1034; 
Hass v. White Haven Borough, 54 Pa. 
Super. 75. 

{d] Duty to furnish safe instru- 
mentalities —Schultz v. St. Paul, 124 
“Minn, 257, 144 NW _ 955. 

16. See infra § 1714. 

17. Atlanta v. Trussell, 21 Ga. A. 
340, 94 SE 649, 653 [quot Cyc]; Coan 
v. ‘Marlborough, 164 Mass. 206, 41 
NE 238; Donahoe v. Kansas City, 136 
Mo. 657, 88 SW 571. 

[a] Reason for rule.—Actions for 


Cone, 


MUNICIPAL CORPORATIONS 


Ac- 


vate property.”° 


negligence in building or maintain- 
ing sewers lie because sewers are 
built and maintained partly for the 
private benefit and advantage of the 
abutters, who pay in part for such 
advantage, and because the charge 
of sewers is voluntarily assumed by 
the municipality. Coan-v. Marlbor- 
ough, 164 Mass. 206, 41 NE 238. 

Liability for defects on sewers, 
drains, and watercourses generally 
see infra §§ 1886-1924. 

18. Sumid vy. Prescott, 27 Ariz. 
111, 230 P 1103 (the term “Corpora- 
tion” in the: Employers’ Liability Act 
was held to include municipal cor- 
porations); Foutz vy. Los Angeles, 167 
Cal. 487, 140 P 20; Rhobidas v- Con- 
cord, 70 N. H. 90, 47 A 82, 85 AmSR 
604, 51 LRA 881. 

Effect of statutory exeeton from 
liability see infra note 39, 

5 cect, to third persons see infra 
4 

19. Foxen v. Santa Barbara, 166 
Call 71,1384 Pi1t42- 

[a] ‘Tlustration—Where a city 
charter did not authorize the water 
commissioners to construct water- 
works by day labor, their contract 
employing a day laborer was void, 
and such laborer was not an employee 
of the city, and could not maintain 
an action against the city for per- 
sonal injuries. Foxen vy. Santa Bar- 
bara, 166 Cal 77, 34 0P 12428 Cetty 
not "estopped to plead employment 
was ultra vires). 

20. Wagner v. Portland, 40 Or. 
389, 396, 60 P 985, 67 P 300. 

“Here the city was acting in the 
discharge of a legal duty to repair 
the fire alarm system, and the case 
is one of common employment for 
the performance of a special service 
for and in behalf of the city. The 
duty was being performed through 
the instrumentality of private or 
corporate agencies, and not through 
the fire department or its officers, or 
through officers of the city whose 
duty it was to perform such work; 
and it might be added that the work 
of repairing was an act ministerial 
in its nature.” Wagner v. Portland, 
supra. : 

21. Lafayette v. Allen, 81 Ind. 
166; Bowden v. Kansas City, 69 Kan. 
587, 77 P 578, 105 AmSR 187, 66 LRA 
181, 1 AnnCas 955; Montreal v. En- 
right, (Que.) 3 EastLR 129. 

22. See infra §§ 1746-1748. 

‘23. See infra text and note 35. 

24. Bowden v. Kansas City, 69 
Kan. 587;=77 P=<673, 105 AmSR 187, 
66 LRA 181, 1 AnnCas 955. 

fa] Thus in determining the ne- 
cessity for a fire department, the 
number and location of fire stations, 
kind, quality, and number of fire 
extinguishers, and all matters in- 
volving the efficiency of the depart- 
ment, the city council exercises 
legislative power, judgment, and 
discretion; but having determined 
these questions, the execution of the 
work and the managing of the prop- 
erty are ministerial, and the corpora- 
tion will be liable in damages to an 


[438 C.J.) 935 


liable for injury to members of the department from 
defective appliances or the negligence of other em- 
ployees therein.”* 
asserted on the theory that powers which are gov- 
ernmental and discretionary in the beginning’ be- 
come ministerial after such 
exercised and the actual work of execution has been 
commenced.?* A municipal employee cannot recover 
for injuries caused by the falling of an electric light 
pole on which he was working which, although it * 
belonged to the municipality, was situated on pri- 


In some eases liability has been 


diseretion has been 


In an action by a municipal em- 


ployee the usual rules as to assumption of risk,”® 
contributory negligence,?? acts of fellow servants,”* 
and proximate cause,” are applicable where the em- 
ployee sues as such, and there is no other duty on 
the part of the municipality save that of a master.®° 


employee for personal injuries sus- 
tained resulting from the neglect on 
the part of the corporation to fur- 
nish him a reasonably safe place in 
which to work, the cause of action 
in this case being injuries sustained 
by an employee of a city in charge 
of a fire station whose duty it was 
to clasp the collar on the horses 
when they came from their stalls to 
the tongue of the hose car upon an 
alarm of fire, by reason of the unsafe 
condition of the floor in such fire 
station. Bowden vy. Kansas City, 69 
Kan. 587, 77 P 578, 105 AmSR 187, 
66 LRA 181. 

25. Youngblood v. York, 135 S. C. 
337, 134 SE 1. 

aé. Kennedy v. Savannah, 9 Ga. 


A. 760, 72 SE 160; Wagner v. Port- 
land, 40 On 9389, 60 P9856", 1 
300; Galveston v. Hemmis, 72 Tex. 


558, 11 SW_ 29, 183 AmSR 828; Allen 
aoe City, “10 Utah 279. 3 ee. 

Generally see Master and Servant 
§§ 882-1024. 

27. Barksdale v. Laurens, 58 S. C. 
413, 36 SE 661. 

Generally see Master and Servant 
§§ 1025-1140. 

28. Sheffield v. Harris, 101 Ala. 
564, 14 S 357; Flynn v. Salem, 134 
Mass. 351; McDermott v. Boston, 133 
Mass. 349; McGough v. Bates, 21 R. 
I. 213, 42 A 873; Drew v. Hast Whit- 
by; 46) -U. GC) .Q. Bi DOT, boSeesakse 
Hourigan v. ‘Norwich, 77 Conn, 358, 
59 A. 487 (defendant must give no- 
tice of such defense). And see infra 
§ 1714. 

[a] Im Indiana there is a dictum 
to the contrary in one case, but the 
court, after expressing doubts as to 
the applicability of the fellow seryv- 
ant rule to municipal employees, 
said: “If the rule in any ‘case can be 
made applicable to such officers and 
agents, it can not be made to apply 
when they are acting in entirely dif- 
ferent departments of the municipal 
government.’ Turner v. Indianapo- 
lis, 96 Ind. 51, 56. 

Generally see Master and Servant 


§§ 627-881. 

29. McGough v. Bates, 21 R, I. 
213, 42 A 873. 

Generally see Master and Servant 
§§ 414-422. 

30.. Kennedy v. Savanrah, 9 Ga. 
A. 760, 768, 72 SE 160 (where the 
court said: “However, another rela- 
tionship existed between the parties 
—that of municipality and traveler 
upon the public highway. A duty as 
toa the particular thing by which the 
plaintiff was hurt exists under the 
law of that relationship. The 
plaintiff was a citizen as well as a 
policeman. As a policeman (or serv- 
ant) he was not entitled to protec- 
tion against latent defects in the 
way over which he passed, unless he 
confined himself substantially to the 
route he was instructed to g0; as a 
citizen he was entitled to protection 
against such defects, no matter 
where his inclinations took him, pro-= 
vided he confined himself to the pub- 


936 [43 0.J.] 


. Performance of governmental duties. For injuries 
resulting from the exercise of, and to those who 
are in the performance of, its governmental fune- 
tions, no liability accrues, and the doctrine of re- 
spondeat ‘superior is not applicable,*! because while 
one is acting thus as a mere governmental agency, 
although the city pays for his services, the relation 
between him and the city is not the ordinary one of 
as where there is an injury 
‘to one employed by ‘the municipality in carrying out 
the provisions of law for the preservation of the 
puble health,** or to a person aiding a police officer, 
on his summons, to preserve the peace,*4 or in the 
case of a fireman injured by defective appliances 
of the department or by the negligence of others 
therein in the performance of his duties.?® 
jurisdictions, however, it has been held that  not- 
withstanding the injury to the employee is sus- 
tained in the execution of a public duty, the munici- 
pality is hable at common law where it has’ the 
power to control and direct the person performing 


master and servant,°? 


such duty.%® 
Statutory provisions. 


lic, highway. The fact that he had 
forfeited his rights to warning and 
to protection in his capacity of pa- 
trolman on duty did not work a for- 
feiture also of his rights as a citizen 
lawfully traveling the highway’’). 


81. Conn.—Colwell v. Waterbury, 
74 Conn. 568, 51 A 530, 57 LRA 
Tll—Kinnare v. Chicago, 171 Ill. 


332, 49 NE 536. 


La.—Spalding v. Jefferson, 27 La. 
Ann, 159. 

Mass.—Taggart v. Fall River, 170 
Mass. 325, 49 NE 622. 

Mich.—Nicholson y. Detroit, 129 
Woks 246, 88 NW 695, 56 LRA 

Miss.—Hattiesburg v. Geigor, 118 
Miss. 676, 79 S 846. 

Mo.—Salmon v. Kansas City, 241 


Mo. 14, 145 SW 16, 39 LRANS 328. 
Ae Oh. —Bell v. Cincinnati, 7 OhNPNS 

Tenn.—Gorman v. Chattanooga, 2 
Tenn» Civ AY 5515 

-[a] Construction of school build- 
ing.—A municipality is not liable for 
injury to a workman while engaged 
in the building of a school house 
which was being erected by a board 
of education with the concurrence of 
the city council, the charter of the 
city not investing it with power to 
construct school buildings or impos- 
ing such duty on it, the court hold- 
ing that whatever connection the 
city had with the construction of the 
building was simply for the purpose 
of discharging a public duty, and 
the construction was of no benefit to 
the city as a municipality, the dis- 
tinction being drawn between -this 
case and that in which the city has 
voluntarily adopted an act and 
thereby assumes the burden of exer- 
ecising the powers therein conferred. 


Kinnare v. Chicago, 171 Ill. 332,49 
NE 536. 
[b] A police officer injured in the 


discharge of his duties has no right 

of action against the municipality. 

San sig v. Jefferson, 27 La. Ann. 
59. 


{c] A guard of prisoners working 
in a quarry at a workhouse within a 
city, injured by an explosion while 
removing the lid of a box of percus- 
sion caps to be used in blasting, can- 
not recover from the city for injury 
sustained. Bell v. Cincinnati, 80 Oh. 
St. 1, 88 NE 128, 23 LRANS 910. 

[d] Exposure to disease.—A mu- 
nicipal corporation is not liable for 
injuries caused by improper exposure 
to disease of one employed to tear 
down a building that had been used 
as a smallpox hospital. Nicholson v. 


A statute giving a right of 
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In some 


(§§ 1713-1714 


action for injuries caused by a defect in the street*? 
does not authorize recovery by a fireman in a power 
plant for injuries sustained by defects in an en- 
gine because the engine supplies the power to fur- 
nish lights for the streets.*§ 
exempting a municipality from liability for injuries 
to persons or property in the prosecution of any 
public improvement extend to an injury occurring 
outside of the municipality to an employee assisting 
in constructing a water main for the benefit of the 
municipality and its inhabitants.*® 

[§ 1714] (2) Injuries to Employees on Streets.*° 
In those jurisdictions in which the duty to keep 
streets in repair is held to be a governmental duty,** 
a municipality is not liable at common law to a 
municipal employee injured, 
street, through defects therein or the negligence of 
those “having charge of the work.*? 
care of streets is regarded as a ministerial or cor- 
porate function,*? or where the statute imposes on 
municipalities liability for defects in streets,** the 


Nor does a statute 


while working on a 


Bu whens the 


rule is otherwise.*® 


Detroit, 129 Mich. 246, 88 NW 695, 56 
LRA 601. 


S2. Colwell v. Waterbury, 
Conn. 568, 51 A 530, 57 LRA 218. 

23. Savannah v. Jordan, 142 Ga. 
409, 83 SE 109, LRA1915C 741, Ann 
Cas1916C 240; Zachert v. Louisville, 
214 Ky. 132, 382 SW 1071; Nicholson 
v. Detroit, 129 Mich. 246, 88 NW 695, 
56 LRA 601. 

[a] Injury to hospital employees. 
—Zachert v. Louisville, 214 Ky. 132, 
282 SW 1071. 

34. Cobb v. Portland, 55 Me. 381, 
92 AmD 598 (there was no liability 
on the theory of a compulsory 
agency without hire, since there was 
no physical compulsion, but at most 
only a moral compulsion arising 
from the alternative of compliance 
with the request of the officer or 
liability to a small pecuniary fine). 

35. Ala.—Long v.° Birmingham, 
161 Ala. 427, 49° S 881, 18 AnnCas 
507. 

Ga.—Miller vy. Macon, 152 Ga. 648, 
110 SE 873. 

Mass.—Pettingell v. Chelsea, 161 
Mass. 368, 87 NE 380, 24 LRA 426. 


Miss.—Hattiesburg v. Geiger, 118 
Miss. 676, 79 S 846. 
Nebr.—Thompson y. Albion, 212 


NW 37. 

N. J.—Paterson v. Erie R. Co., 78 
N. JL. 592;-593, 75 A 922, 30 LRANS 
209 [cit Cyc]; Wild v. Paterson, 47 
N. J. L. 406, 1 A 490. 

N. Y.—Peaty v. New York, 33 Misc. 
231, 67 NYS 276. 

N. C.—Peterson v. Wilmington, 130 
N. C. 76, 40 SE 853, 56 LRA 959. 

Tex.—Shanewerk vy. Ft. Worth, 11 
Tex: Civ. A. 271, 32: SW 918. 

Wash.—Lynch vy. North Yakima, 
37 Wash. 657, 80 P 79 (a city is not 
liable to a teamster in its fire de- 
partment for injuries sustained while 
training horses, by reason of the neg- 
ligence of the chief of the fire de- 
partment). And see Lawson v. Se- 
attle, 6 Wash. 184, 33 P 347 (holding 
that there is no liability for injury 
from defects in fire apparatus used 
by a fire company and under its con- 
trol, rather than the control of the 
city). 

But see cases supra notes 20, 21. 

[a] Illustrations.—(1) A city fire- 
man injured while driving an engine 
from a temporary shed to a fire barn 
because of lumber projecting over 
the opening of the shed door cannot 
recover against the city on the 
ground that the fire chief was negli- 
gent in housing the engine in such 
shed, the injury having been caused 
by an act performed in the discharge 
of a governmental duty for which 


Firemen and policemen. 


74, 


Where the duty of a 


the city is not liable. Hattiesburg 
v. Geigor, 118 Miss. 676, 79 S 846. 
(2) A city is not liable for injury 
to one performing the duties of a 
lineman by the breaking of a pole. 
Pettingell v. Chelsea, 161 Mass. 368, 
37 NE 380, 24 LRA 426; Peaty v. 
New York, 33 Misc. 231, 67 NYS 


276. 
[b] Members of volunteer fire de- 
partment are within rule. Thompson 


v. Albion, (Nebr.) 212 NW 37. 


36. Rhobidas v. Concord, 70 N. H. 
ep 47 A 82, 85 AmSR 604, 51 LRA 

87. See statutory provisions; and 
infra § 1758. 

38. Hiott v. Walterboro, 127 S. C. 
251, 119 SE 869. 

so. Leslie v. /Galveston, | (CFex, 


Civ, A.) 226 SW 438. 

40. Liability for defects or ob- 
structions on streets generally see 
infra §§ 1755-1885. 


41. See infra § 1756. 

42. Colwell v. Waterbury, 74 
Conn: 568, 5d Ac S3On be sea AY 208s 
Jensen vy. Waltham, 166 Mass, 344, 
44 NE 339. 

[a] Rule applied.—The working of 


a street required for public conven- 
ience was not a business carried on 
by the city for profit, making it lia- 
ble for negligently injuring laborers 
therein, although land belonging to 


the city in the neighborhood, to- 
gether with other land, was _ in- 
creased in value. Taggart v. Fall 


River, 170 Mass. 325, 49 NH 622. 

43. See infra § 1755. 

44. See infra § 1758. 

45. Ala.—Sheffield v. Harris, 101 
Ala. 564, 14 S 357. 

Ga. —Atlanta v.. Trussell, 21 Ga. A. 
340, 94 SE 649, 653 [quot Cyc]. 

Kan.—Winfield v. Peeden, 8 Kan. 
A, pee. 57 P13. 

N. Y.—Rehberg v. New York, 91 
N. ies 137, 48 AmR 657 

S. C.—Strait v. Rock ‘Hill, 104. Sin€; 
116, 88 SE 469; Barksdale v. Laurens; 
58 8. C. 413, 36 SE 661 (both decided 
under a statute providing for lia- 
bility in favor of anyone injured 
through a defect in any street, ete., 
or by reason of any defect or mis- 
management of anything under the 
control of the corporation, ete.). 
And see Stewart vy. Charleston, 134 
S. C. 398, 182 SE 678 (holding that 
the statute applies to municipal em- 
ployees, but that the facts did not 
bring the case within the terms of 
the statute). 

Wash.—Frostman v. Stirrat, ete., 
Iny. Co., 65 Wash. 608, 118 P T42, 

[a] Working in gravel bank,—A 
workman in a gravel bank who was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


] §§ 1714-1715] 


municipal corporation to maintain its streets in a 
reasonably safe condition for travel exists, either at 
a statute, such duty extends 
to the protection of firemen and policemen while in 
the discharge of their duties, and the municipality 
will be liable to sueh employees for injuries caused 
by defects in a street,*® unless the circumstances are 
such as to show an ‘assumption of risk by the in- 
jured employee,*? or that he was guilty of ‘contribu- 
A yiolation of speed regulations 
will not in itself avoid. a recovery for an injury 
to a fireman arising from a breach of the city’s duty 
to keep its streets in a safe condition for travel, 
such regulations not applying to the fire depart- 
On the other hand it has been held that 
a fireman, although having the right of way, is in 
other respects governed by the same rules as other 
travelers in regard to racing or traveling at an im- 
In any event, however, 
a fireman or policeman may take greater risks than 
a private citizen, he must use ordinary eare to pre- 
A municipality is not re- 
lieved from liability by reason of the fact that it 
has taken out an accident policy for the employee 


common law or under a 


tory negligence.*® 


ment.?® 


moderate speed.°° 
vent injury to himself.*+ 


performing labor in, lieu of poll tax, 
loading wagons of gravel for use in 
the streets, occupied the relation of 
servant, and while the duty of im- 
proving and repairing streets was 
imposed on the city by law, the ac- 
tion of the city in purchasing and 
using the gravel bank was not with- 
in the scope of the duty thus im- 
posed, and in using the bank the 
street commissioner derived none of 
his powers from the express provi- 
sions of the statute but drew them 
all from the orders and directions of 
the city officers and acted as agent 
of the city. Winfield v. Peeden, 8 
ISasr VARS The PLAST. 

[b] In Quebec it has been held 
that an error of judgment is not an 
inexcusable fault; consequently a 
municipality is not liable for the 
death of a workman employed on a 
road through the caving in of an un- 
shored excavation after the foreman 
has decided that shoring is not neces- 
sary. Audet v. Sherbrooke, 24 Rev 
LegNS 117, 39 DomLR 306. 

46. D. C.—Klopfer v. District of 
Columbia, 25 App. 41. 

Ga.—Kennedy vy. Savannah, 9 Ga. 
A. 760, 72 SE 160. 

Ind.—Valparaiso av, 176 
Ind. 636, 96 NE 765; Turner v. In- 
dianapolis, 96 Ind. 51. 

Kan.—Kansas City v. McDonald, 
60 Kan. 481, 57 P 123, 45 LRA 429. 

Mass.—Kimball v. Boston, 1 Allen 
417. 

Mich.—Coots v. Detroit, 75 Mich. 
628, 48 NW 17, 5 LRA 315. 

N. H.—Palmer v. Portsmouth, 43 
N. Ht. 265. 

v. New York, 152 
57 AmSR 


N. Y.—Farley 
N. Y. 222, 46 NE 506, 
51d, 
Fowler, 54 Okl. 
72 


Chester, 


Okl.—Ardmore v. 
Tiss Loon Peay. 

Tex.—Galveston v. Hemmis, 
Tex. 558, 11 SW 29, 13 AmSR 828. 

fa] A fireman in the employ of a 
city, whose duties require him to 
ride at great speed through the 
streets on a fire truck, is a “trayv- 
eler’”’ on the street within the mean- 
ing of a rule that the city is re- 
quired to keep its streets in a safe 
condition for the use of travelers 
thereon. Valparaiso v. Chester, 176 
Ind. 636, 96 NE 765. 

[b] Rules of a fire department 
requiring its members to drive in the 
middle of the street when going to a 
fire are made for the safety of the 
men, teams, and vehicles; and a 
driver of a hook and ladder truck is 
charged with the use of no greater 
care and precaution for his safety by 
such rule than he would be if such 
rule did not exist. Kansas City v. 


MUNICIPAL CORPORATIONS 


fire department, 


of the streets.®® 


although 


charter.®? 


McDonald, 60 Kan. 481, 57 P 1238, 45 
LRA 429. 

47. Galkveston vy. Hemmis, 72 Tex. 
558, -11 SW. 29, 18 AmSR — 828 
(while approving the doctrine that a 
police officer acts in the capacity of a 
public officer and not as an agent or 
servant of the city, and that the city 
is under the same duty to such officer 
as to other persons to Keep its 
streets in a reasonably safe ‘condi- 
tion, it was held that a verdict for 
plaintiff was not at variance with an 
instruction that a supernumerary 
night policeman in the pay of the 
city is its employee and assumes all 
the risks ordinarily incidental to 
such employment, and that where 
there may be an open defect in the 
approaches from the street to the 
sidewalk and such policeman knew 
thereof, or where the defect was 
open to ordinary observation and 
such policeman had been on the beat 
sufficiently long to have become 
aware of the defect, he is presumed 
to have assumed all the risks inci- 
dent to such defect, inasmuch as the 
charge did not make the policeman 
assume the risk incident to the de- 
fect unless he knew of the defect, 
etc., there being evidence before the 
jury to sustain their finding under 
the charge, from which the jury 
might have properly concluded that 
the policeman had not been on the 
beat long enough to have discovered 
the defect). : 

48.° Valparaiso, ve ‘Chester: = 176 
Ind. 636, 96 NE 765. 

[a] Facts held not to show con- 
tributory negligence.—A driver of a 
fire truck, injured by being thrown 


from the truck owing to a dangerous | 


defect in the street consisting of a 
depression of a foot deep, was not 
guilty of contributory negligence in 
failing to strap himself to the seat 
with a strap provided for his use, 
where the evidence showed that it 
would have been dangerous to have 
strapped himself to the seat. Valpa- 
raiso v. Chester, 176 Ind. 636, 96 NE 


765. 
49. Kansas City v. McDonald, 60 
Kant 548i), Soe Bis 123) 945 RA 429; 


Farley v. "New York, 152 N. Y. 222, 46 
NE 506, 57 AmSR 511; Miner v. 
Rembt, 178 App. Div. 173, 164 NYS 
945; Waddell v. Williamson, 98 W. 
Va. 547, 127 SE 396. 

50. Carswell v. Wilmington, 16 
Del. 360, 43 A 169 

51. Miner vy. Rembt, 178 App. Div. 


178, 164 NYS _ 945; Waddell v. ‘Wil- | 


Va. 


liamson, 98 W. 547, 127 SH 
396. 


52. Kansas City v. McDonald, 60 
Kan. 481, 57 P 1238, 45 LRA 429, 
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and has paid the proceeds to his widow,°? or because 
the fire commission is empowered by the charter to 
pension firemen who are totally disabled while act- 
ing in the line of their duty.®* 

The fellow servant doctrine’ has been held not 
to apply to prevent a recovery by a member of the 


since he has-no servitude connec- 


tion with the repairing of streets by the removal 
of obstructions therefrom, and can in no sense! be 
called a coservant with the street commissioner or 
any other officer or agent of the city having charge 


[§ 1715] ©. Acts or Omissions of Officers or 
Agents®**—1, In General. 
deat--superior, under which an employer is lable 
for the negligent or wrongful acts of his employee 
in the course of his employment,®? applies to acts 
of municipal officers and employees,®* provided they 
are acting as agents of the municipality in the per- 
formance of corporate duties,°® and their acts are 
within the scope of their authority®® and within 
the powers conferred on the municipality by its 
Parol authority to act as agent is suffi- 
cient ;°? and the municipality cannot deny the le- 


The doctrine of respon- 


53. Coots v. Detroit, 75 Mich. 628, 
43 NW 17, 5 LRA 315. 

54 See Master and Servant §§ 
627-881. ; 
Turner y. Indianapolis, 96 Ind.’ 
And see Coots v. Detroit, 75 
628, 48 NW 17, 5 LRA 316 
(where it was said that a fireman 
is in no sense an employee of the 
city but of the fire commission). 

56. Liability of municipal officers 
and agents see supra § 1201. 

Statutory regulations see supra §§ 
1707, 1708. 

57. See Agency §§ 532-539; Mas- 
ter and Servant §§ 1451-1510. 

58. U. S.—The Major Reybold, 111 
Fed. 414. 


Ala.—Birmingham v. Ca 191 
Ala. 539,668 S122: LRAI91SE. "O57, 
Ariz.—Tucson Vv. Dunseath, 15 Ariz, 


3bb, 139NPTL7T. 
La.—Fauchaux v. St. Martinville, 
reed La. 959, 50 S 809, 35 LRANS 
Me. —Prest v. Farmington, 117 Me. 
348, 104 A 521, 2 ALR 1390 


yo Md: —Dobler Vv. Baltimore, 134 A 
"N. Y.—Conrad v. Ithaca, 16 N. Y. 


158; Baldwin v. Oswego 1 Abb. Dec. 
62, 2 Keyes 132; Higbie v. Board of 


Education, 122 App. Div. 4838, 107 
NYS 168. 
Okl,—Tulsa v. Copp, 106 Okl, 44, 


234 P 740; Pressley v. Sallisaw, 54 
Okl. 747, 154 P 660. 

Or.—Palmberg v. Astoria, 101 Or, 
224, 199 P 630, 16 ALR 1125. 

Pa.—Hass v. White Haven Bor- 
ough, 54 Pa. Super. 75, 

N. CNR reas es v. Westmorland, 
31 N. B. 194. 

And see infra §§ 1716-1721. 

[a] Misrepresentations.—A muni- 
cipality may be made responsible for 
misrepresentations made by its agent 
to induce one to enter into a con- 
tract with it. Prest v. Farmington, 


ie Me. 348, 104 A 521, 2 ALR 
[b] In Oregon it is held that a 


municipal corporation cannot escape 
liability for an ordinary tort arising 
from its negligent acts or omissions, 
unless its charter or ordinance pro- 
vides an equivalent remedy against 
the officer through whose agency‘ or 
negligence the wrong was com- 
mitted. Palmberg v. Astoria, 101 
Or. 224, 199 P°630, 16 ALR 1125.) =, 

59. See Catal supra §§ 1701— 1708; 


‘and infra § 17 


60. See infra §§ 1719-1721. 


' ei Ultra vires acts see supra § 
7 a4 
62. Hooe v. Alexandria, 12 F. Cas, 


No. 6,666, 2 Cranch C, Cr 90; Akron -vi 
McComb, 18 Oh, 229, 51 AmD 453, : 
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gality of the appointment of a superintendent whom 
it has placed in such a position, when sued by one 
injured by his negligence.®* A municipality can act 
only by its agents or servants,°* but this obvious 
truth does not imply that the acts must be done by 
inferior or subordinate agents, but, 
the higher the authority of the agent the more evi- 
dent is the responsibility of the principal.®® 

[§ 1716] 2. Officer, Board, or Department as 
‘Agent of Municipality—a. In General. 
of course, in order that a municipal corporation shall 
be held liable for tort, it must be shown that the 
act complained of was that of an officer, agent, or 
employee of the city, acting in such capacity, -or 
that the act was ratified by an officer having power 
to bind the corporation in that respect. 
the doctrine of respondeat superior cannot be held 
To determine whether there is munici- 


applicable.®¢ 
pal responsibility the controlling 


[a] Thus in an action against a 
municipal corporation for negligence 
of its agents causing injury, it is 
not necessary to prove that the agent 
had authority under the corporate 
seal or under an order entered on 
the books of the corporation. Hooe 
v. Alexandria, 12 F. Cas. No. 6,666, 
ieCranch. Cx C. 390% 

63. Sheffield v. 101 Ala: 
564, 14 S 357. 

64. Tucson v. Dunseath, 15 Ariz. 


Harris, 


355, 363, 139 P 177 [cit Cyc]; Mc= 
Williams v. Rome, 142 Ga. 848, 83 
SE 945; Bieling v. Brooklyn, 120 


N. Y. 98, 24 NE 389; Ehrgott v. New 
York, 96 N. Y. 264, 48 AmR 622. 

65. Barnes v. District of Columbia, 
91 U. S. 540, 23 L. ed. 440 (a. mu- 
nicipal corporation may act through 
its mayor, through its common coun- 
cil, or its legislative department by 
whatever name called, its superin- 
tendent of streets, commissioner of 
highways, or board of public works, 
and the like, provided the act is 
within the province committed to its 
charge). 

66. Ill.—Kinnare v. Chicago, 171 
Til. 332, 49 NE 5386; Joliet v. Seward, 
86 Ill. 402,29 AmR 385; Hast St. 
Louis v. Klug, 3 Ill. A. 90. 

Mass.—Cole v. Newburyport, 129 
Mass. 594, 37 AmR 394; Thayer v. 
Boston, 19 Pick. 511, 81 AmD 157. 

Miss.—Butler v. Oxford, 69 Miss. 


618, 13° S 626. : 
Mo.—Barry v. St. Louis, 17 Mo. 
121. 


N. Y.—Woodhull v. New York, 76 
Hun 390, 28 NYS 120 [rev on other 
grounds 150 N. Y. 450, 44 NE 10388]; 
Herrington v. Lansingburgh, 36 Hun 
598. 

Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842. } 

Pa.—Heidenwag v. Philadelphia, 
168 Pas 72) 81 oven 0634)) Horieniuy, 
Caulkins, 85 Pa. 247, 27 AmR 642. 

W. Va.—Bartlett v. Clarkesburg, 
45 W. Va. 3938, 31 SE 918, 72 AmSR 
817, 43 LRA 295; Thomas v. Grafton, 
84 W. Va. 282, 12 SE 478, 26 AmSR 
924, 

Que.—Brown v. Montreal, 4 Rev 
Leg 7. 

Ratification of unauthorized acts 
see infra § 1721. 

672) U. Si—Denver iv. “Porter, 126 
Fed. 288, 61 CCA 168; Workman vy. 
New York, 63 Fed. 298 [mod on other 
grounds 67 Fed. 347, 14 CCA 530 (rev 
on other grounds 179 U. S. 552, 21 
SCt 212, 45 L. ed. 314)]. 

Ala.—Hillman v. Anniston, 214 Ala, 
522, 108 S 539, 46 ALR 89. 

Ariz.—Tucson v. Dunseath, 15 Ariz, 


S55, Loo) wee oie, 
Conn.—New London Water Comrs. 


v. Robbins, 82 Conn. 623, A 
938. 

Ga.—Atlanta v. Swiney, 20 Ga. A. 
415, 93 SE 24, 


Ill.— Johnston v., Chicago, 258 Ill. 


MUNICIPAL CORPORATIONS 


on the contrary, 


As a matter 


Otherwise 


immaterial.?° 
consideration is 


494, 497, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339 [cit Cyc]; Chicago 
Ys Williams, 182 Ill, 135, 55 NE 

Ind.—Michigan City v. Werner, 186 


Ind. 149, 114 NE 636; Turner v. In- 
dianapolis, 96 Ind. 51. 
Iowa.—Norman v. Chariton, 201 


Iowa 279, 207 NW 134. 

Ky.—Bowling Green v. Bandy, 208 
Ky. 259, 270 SW 837. 

La.—Howard v. New Orleans, 1 La. 
A. 780 [aff 159 La. 4438, 105 $ 443]. 
See Faucheux y. St. Martinville, 124 
La. 959, 50: S 809, 35 LRANS 435 
(where the mayor clears the bank of 
a stream of trespassers under the 
will of the town council in an ir- 
regular manner, the municipality is 
responsible for any damages which 
may arise therefrom). 

Me.—Small v. Danville, 51 Me. 359. 

Md.—Anne Arundel County Comrs. 
v. Duckett, 20 Md. 468, 88 AmD 557. 

Mass.—Butman v. Newton, 179 
Mass. 1, 60 NE 401, 88 AmSR 349; 
Worden v. New Bedford, 131 Mass. 
23, 41 AmR 185; Oliver v. Worces- 
ter, 102 Mass. 489, 3 AmR 485. 

Minn.—Kobs v. Minneapolis, 22 
Minn. 159. 

Miss.—Pas Christian vy. Fernandez, 
100 Miss. 76, 56 S 329, 39 LRANS 


649. 

Mo.—wWilks v. Caruthersville, 162 
Mo. A. 492, 142 SW 800. 

Mont.—Griffith v. Butte, 72 Mont. 
552, 234° P.829. 

N. H.—Lockwood vy. Dover, 73 N. 
H. 209, 61. A 82. 

N. Y¥.—Schumacher v. New York, 
166 N. Y. 103, 59 NE 773; Wilson v. 
Troy; 185 N. Y. 96, 32 NE 44, 31 Am 
SR 817, 18 LRA 449; Pettengill v. 
Yonkers, 116 N. Y. 558, 22 NE 1095, 
15 AmSR 442; Walsh v. New York, 
107 N. Y. 220, 18. NE 911; Bhrgott 
v. New York, 96 N. Y. 264, 48 AmR 
622; Weed v. Ballston Spa, 76 N. Y. 
329; Sewell v. Cohoes, 75 N. Y. 45, 
381 AmR 418 [aff 11 Hun 626]; Buf- 
falo, etc., Turnp. Co. v. Buffalo, 58 
N. Y. 689 mem [aff 1 Thomps. & C, 
537]; Hines v. Lockport, 50 N. -Y. 
236; Mills v. Brooklyn, 82 N. Y. 489; 
Weet v. Brockport, 16 N. Y. 161 note; 
Conrad v. Ithaca, 16 N. Y. 158; Bren- 
nan v. Albany, 143 App. Div. 752, 128 
NYS 334; Quill v. New York, 36 App. 
Div. 478, 55 NYS 889; Scott v. New 
York, 27 App. Div. 240, 50 NYS 191; 
Sleight v. Kingston, 11 Hun 594 
[app 73 N. Y¥. 592]; Peach v. Utica, 
10 Hun 477; Deyoe v. Saratoga 
Springs, 1 Hun 341, 3 Thomps. & C. 
504; Ellis v. Lowville, 7 Lans, 434; 
Clark v. Lockport, 49 Barb. 580; 
Hyatt v. Rondout, 44 Barb. 385 [aff 
42 N.Y, 619 mem]; Nims -v:) Troy, 
3 Thomps.:& C, 5 [aff 59 N. ¥. 500]; 
Buffalo, etc., Turnp. Co. vy. Buffalo, 1 
Thomps. & C. 587 [aff 58 N. Y. 639 
mem]; Richards v. New York, 48 N. 
Y.. Super. .815; Donohue .v. New York, 


the nature of the employment of the officer or em- 
ployee for whose misfeasance or nonfeasance the 
municipality is sought to be charged. If such officer 
or employee is a part of the machinery for carrying 
on the municipal government and is at the time of 
the tortious act engaged in the discharge of a duty 
primarily resting upon the municipality in its cor- 
porate capacity and for its special benefit or ad-. 
vantage, he is regarded as the agent of the munici- 
pality, and the doctrine of respondeat superior will 
apply;®’ but if he is acting for the municipality 
in the performance of a publie duty imposed by law, 
the doctrine is inapplicable.®* 
municipality has power to direct and control the 
officer in the discharge of his duties has in some 
cases been held to be the basis of municipal liabil- 
ity,°® but in others it has been held that this is 
A board or department which is a 
part of the municipality, although having full and 


The fact that the 


3 Daly 65; Seeley. v. Amsterdam, 31 
Misc. 123, 64 NYS 1036; Mahon v. 
New York, 10 Misc. 664, 31 NYS 676, 
1 NYAnnCas 361; McAvoy v. New 
York, 54 HowPr 245. 

Oh.—Dayton vy. Pease, 4 Oh. St. 80. 

Okl.—Oklahoma City v. Foster, 118 
Okl. 120, 247 -P .80. 

Pa.—Scibilia v. Philadelphia, 279 
Pa. 549, 124 A 273, 32 ALR 981. 

Wash.—Hewitt v. Seattle, 62 Wash. 
377, 113 P 1084, 32 LRANS 632. 

Eng.—Pearson & Son, Ltd. v. Dub- 
lime L ESO TA MAL e.085ul, 

Man.—Alloway v. Morris, 18 Man. 
363; Garbutt v. Winnipeg, 18 Man. 
345, 9 WestLR 550. 

N. B.—Mellon v. Kings County, 35 
N.'B..153, 

N. S.—Archibald v. Truro, 33 N. S. 
401 [aff 31 Can. S. C. 380]. 

And see cases supra §§ 1701, 1702. 

[a] Liability for incorrect infor- 
mation furnished by city official._— 
Where a city collector of taxes gave 
incorrect information as to taxes and 
assessments on property to its pro- 
posed purchaser, the city may be 
liable to the purchaser for the 
amount paid by him for the property 
with interests and costs, but not for 
the profit the purchaser would have 
had through sale at an advanced 
price: Blots: vy.) Halifax, 1054 aNausSt 
207, 56 DomLR 239, 

Cross references: 

Condition and use of public buildings 

or er property see infra §§ 1925— 


Ministerial functions generally see 
supra § 1704. 

Negligence in construction and main- 
tenance of public works generally 
see infra § 1731. 

Special corporate interest and profit 
as rendering municipality liable 
generally see supra § 1705. 

68. See infra § 1717. 

69. Minn.—Kobs vy. 
22 Minn. 159, 

a Y.—Hurley v. Brooklyn, 8. NYS 
Re t—Aldrich ve Pripp vile Rel 
Wis.—Kittredge vy. Milwaukee, 26 

Wis. 46, 

N. B.—Crawford v. St. John; 34 
ING, SBE V5 G0: 

[a] Street commissioners who by 
the charter are subject to the con- 
trol and direction of the common 
council of a city are regarded as 
agents of the city for whose default 
the city will be liable under the stat- 
ute making cities liable for injuries 
resulting from insufficient highways, 
Kittredge v. Milwaukee, 26 Wis. 46. 

70. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 L. ed. 440 (where 
it is said that when the question is 
whether an individual is acting for 
himself or for another, the inquiry 


whether that other directed him to 
do the work and controlled its per- 


Minneapolis, 


'141, 23 AmR 434, 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


d 


a. we, 


§ 1716] 


exclusive power in particular matters, and whose 
duties are purely municipal and corporate, acts as 
an agent of the corporation,’! although such board 
is independent of any control on the part of any 
other municipal department,’* and is created, or the 
particular work is provided for, by separate stat- 
ute;7> and where powers and duties of municipal 
officers in particular matters which they exercise 
as agents of the municipality, as distinguished from 
pubhe duties or those which are exercised by per- 
sons acting as purely public officers, are by statute 
transferred to the exclusive jurisdiction of a par- 
ticular board created by the statute, such board 
still acts in these matters as the agent of the mu- 
nicipality and not as a publie officer.’* 
lature may, however, abrogate the general rule and 


formance, and whether he promised 
to pay him for his services, may be 
important in determining that ques- 
tion, but that where ail the actors 
are in some torm under the same au- 
thority, where all are created by the 
same legislature, and it is a ques- 
tion of the distribution of conceded 
power, these suggestions are unim- 
portant). 

. U. §.—District of Columbia v. 
Woodbury, 136 U. S. 450, 10 SCt 990, 
34 L. ed. 472; Barnes v. District of 
Columbia, 91 U. S. 540, 23 L. ed. 440; 
Barney Dumping-Boat Co. v. New 


York, 40 Fed. 50; Brickill v. New 
York, 7 Fed. 479, 18 Blatchf. 273; 
Kansom v. New York, 20 F. Cas. No. 
11,573. 

Colo.—Denver y. Peterson, 5 Colo. 
AS $415 36 ATED. 

Conn.—Hourigan v. Norwich, 77 
Conn. 358, 59 A 487. 

Del.—Pennell v. Wilmington, 23 
Del. 229, 78 A 915. 

Ill.—Johnston v. Chicago, 258 Ill. 


494, 101 NE 960, 45 LRANS 1167, 
AnnCasi914B 339 [aff 174 Ill. A. 
414] i 


Ind.—Kokomo v. Loy, 185 Ind. 18, 


112. NE. 994. [aff .CAj-7110.-NE 
694]. 
lowa.—Miller Grocery Co. v. Des 


Moines, 195 Iowa 1310, 192 NW 306, 
28 ALR 815. 

Minn.—Kleopfert v. Minneapolis, 
93 Minn. 118, 100 NW. 669, 90 Minn. 
158, 95 NW 908. 

N. H.—Lockwood v. Dover, 73 N. 
H. 209, 61 A 32 [overr Gross_v. 
Portsmouth, 68 N. H. 


266, 33 A 256, 
73 AmSR 586]. ; 

N. Y.—Missano v. New York, 160 
N. Y. 123, 54 NE 744; Bieling v. 
Brooklyn, 120 N. Y. 98, 24 NE 389; 
Ehrgott v. New York, 96 N. Y. 264, 
48 AmR 622 [rev 66 HowPr 161]; 
New York,.etc., Saw Mill, ete., Co. 
v. Brooklyn, 71 N. Y. 580 [aff 8 Hun 
37]; Conrad v. Ithaca, 16 N. Y. 158; 
Henry v. Saratoga Springs, 171 App. 
Div. 827, 155 NYS 942; Quill v. New 
York, 86 App. Div. 476, 55 NYS 889; 
Bolton v. New Rochelle, 84 Hun 281, 
32 NYS 442; Groves v. Rochester, 39 
Hun 5; Clark v. Lockport, 49 Barb. 
580; Bailey v. New York, 3 Hill 5381, 
38 AmD 669 [aff 2 Den. 433]. 

Oh.—Dayton vy. Pease, 4 Oh. St. 
80 


- Or.—Wagner v.- Portland, 40 Or. 
389, 60 P 985, 67 P 300. 
Re. Aldrich evaeiripp, «tly ck, 


141, 23 AmR 434, 

{a] This rule has been applied to: 
(1) Board of public works. Denver 
vy. Peterson, 5 Colo. A. 41, 36 P 1111 
(board appointed by the governor 
having full and exclusive power to 
govern, manage, and direct all parks, 
boulevards, ete., within the limits 
of a city, which appoints and em- 
ploys certain agents and servants 
and the salaries of whose members 
and employees are payable out of 
the city treasury, the city furnish- 
ing the board with office, stationery, 
and all facilities for the performance 
of its duties); Bieling v. Brooklyn, 
120 N. Y. 98, 24 NE 389 (negligence 


MUNICIPAL CORPORATIONS 


nieipality.”® 


their acts.’® 


The legis- 


of employees of subordinate of 
board); Ehrgott v. New York, 96 N. 
Y. 264, 48 AmR 622; Niven v. Roch- 
ester, 76 N. Y. 619. See McWilliams 
v. Rome, 138 Ga. 581, 75 SE 645 (fact 
that mayor and council designated 
the superintendent of public works 
as’ building inspector, instead of 
electing three inspectors, as author- 
ized by charter, would .not relieve 
the city from any liability to which 
it would otherwise be subject for 
the act of the building inspeetor in 
tearing down a wall belonging to a 
property owner); Johns v. Cincin- 
nati, 45 Oh. St. 278, 12 NE 801 (as 
to the relation of a board of public 
works to the city, under a statute 
authorizing county commissioners to 
levy a tax upon the property of the 
county to be expended under the di- 
rection of such board in opening, 
grading, and completing an uncom- 
pleted highway wholly within the 
city limits). And see infra § 1781. 
(2) Park board or commissioners. 
Pennell v. Wilmington, 23 Del, 229, 78 
A 915; Kokomo y. Loy, 185 Ind. 18, 
112 NE 994 [aff (A.) 110 NE 694]; 
Kleopfert v. Minneapolis, 93 Minn. 
118, 100 NW 669, 90 Minn. 158, 95 
NW 908; Mahon v. New York, 10 
Mise. 664, 31 NYS 676, 1 NYAnnCas 
361. And see infra §§ 1936-1938. 
(3) Public library board. Johnston 
v. Chicago, 258 fll, 494, 101 NE 960, 
45 LRANS 1167, AnnCasi914B 339 
[aff 174 Ill. A. 414] (holding that the 
conveyance of books from a city’s 
main public library to its substa- 
tions by automobile along the public 
streets is a ministerial duty, so that 
the city is liable to one whose auto- 
moble was negligently struck on a 
public street by the library automo- 
bile in charge of a driver engaged 
by the secretary of the library). (4) 
Water board or commissioners. Mil- 
ler Grocery Co. v. Des Moines, 195 
Iowa 1310, 192 NW 306, 28 ALR 815; 
Lockwood vy. Dover, 73 N. H. 209, 61 
A 82 [overr Gross v. Portsmouth, 68 
N. H. 266, 33 A 256, 73 AmSR 586]; 
Rhobidas v. Concord, 70 N. H. 90, 47 
A 82, 85 AmSR 604, 51 LRA 381 
(under an act authorizing a city to 
establish waterworks and place them 
under the direction of a board of 
water commissioners with such 
powers as the city council might pre- 
seribe); Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 442; 
Deyoe v. Saratoga Springs, 1 Hun 
CN. YY.) 341,, 3). Lhomps. .j&- C..504; 
Seeley v. Amsterdam, 31 Misc. 123, 64 
NYS 1086; Aldrich vy. Tripp, 11 Ri ZL. 
141, 28 AmR 434 (under a statute 
enabling a city to introduce water, to 
elect water commissioners, to pre- 
scribe the duties and compensation 
of such commissioners, and to regu- 
late the mode and causes of their re- 
moval from office). And see infra 
§ 1948. (5) Trustees of Brooklyn 
Bridge. Walsh y. New York, 107 N. 
Y. 220, 183 NE 911 (holding that the 
trustees of the Brooklyn Bridge and 
those employed by such trustees are 
agents and: servants of New York 
and Brooklyn under the statutes un- 


Invasion of property rights. 
cers of a municipalecorporation are discharging gov- 
ernmental functions and police powers, if they in- 
vade property rights the doctrine of respondeat su- 
perior applies, and the corporation is liable for 


De facto officers. 
nicipal corporation is not liable for the wrongful 
act of one holding an office for which he has not 
qualified by giving bond as required by law.7? 

Presumption of agency. 
in the absence of evidence to the contrary, it will 
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provide that all actions on account of acts or omis- 
sions of a municipal department shall be brought 
against that department, and not against the mu- 


Even where the offi- 


It has been held that a mu- 


It has been held that, 


der which the bridge was con- 
structed). 
[b] Street commissioners. — (1) 


The effect of a charter provision as- 
signing to the alderman of each 
ward in the city the duties and 
powers of street commissioners for 
their several wards and authorizing 
them to contract for the “making, 
grading,” ete, of streets, ete, is 
merely to distribute the exercise of 
the powers and duties of the cor- 
poration concerning its streets, ete., 
and the employees of the con- 
tractor are servants of the city, 
which will be liable for their negli- 
gence. St. Paul v. Seitz, 3 Minn. 
297, 74 AmD 758. (2) A city is pre- 
sumably responsible for acts of high- 
way commissioners, who are declared 
by statute to be subject to the orders 
of the city council. Inman y. Tripp, 
11 R. I, 520,/ 23, AmR),520." .(3). Vida 
lage trustees, or members of the 
common council of a city, who are 
made commissioners of highways, 
are in respect of this function agents 
of the city. MacMullen v. Middle- 
town, 187 N. Y.. 37, 79 -NH) 863,, 11 
LRANS 3891; Turner v. Newburgh, 
109 N. Y. 301, 16 NE 344, 4 AmSR 
453; Weed v. Ballston Spa, 76 N. Y. 
329; Diveny v. .Elmira, 51 N. Y. 506; 
Requa v. Rochester, 45 N. Y. 129, 
6 AmR 52; Conrad v. Ithaca, 16 N. 
Y. 1535 Peach yv.-Utica, 10, Hun GN: 
Y.) 477; Ellis v. Lowville, 7 Lans. 
(N. Y.) 4384; Clark v. Lockport, 49 
Barb. (N. Y.) 580. 

72. Kileopfert v. Minneapolis, 93 
Minn. 118, 100 NW 669, 90 Minn, 158, 
95 NW 908 (park board having ex- 
clusive care of a parkway); Esberg 
Cigar Co, v. Portland, 34 Or. 282, 55 
P 961, 75 AmSR 651, 43 LRA 435, 
See also Ehrgott v. New York, 96 
N. Y. 264, 48 AmR 622 (holding that 
under a section providing that com- 
missioners of the department of 
public works shall have exclusive 
power to locate and lay out, con- 
struct and maintain all public parks, 


streets, roads, and avenues, and to 
devise plans for and to locate all 
bridges and tunnels, and_= shall 


have exclusive control of the main- 
tenance and construction of all pub- 
lic parks, etc., exclusive control given 
is not exclusive of the city, but is 
exclusive of any other officers of the 
city). 

73. Miller Grocery Co. v. Des 
Moines, 105 Iowa 1310, 192 NW 306, 
28 ALR 815; Lockwood v. Dover, 73 
N. H, 209, 61 A 32; Pettengill v. Yon- 
kers, 116 N. Y. 558, 22. NE 1095, 15 
AmSR 442. ; 

74 Norton v. New Bedford, 166 
Mass. 48, 438 NE 1034; Lockwood v. 
Dover, 73 _N. H. 209, 61 A 32; Young 
v. Gravenhurst, 24 Ont. L. 467, 3 Ont 
WN 10, 19 OntWR 925, AnnCas1912A 
812 [dism app 22 Ont. L. 291, 2 Ont 
WN 262, 17 OntWR 491]. 

75. Henry vy. Saratoga Springs, 171 
App. Div. 827, 155 NYS 942. 

76. Metz v. Asheville, 150 N. C. 
748, 64 SE 881, 22 LRANS 940. 

77. Rounds v. Bangor, 46 Me, 541, 
74 AmD 469. 


940. [43 C.J.] 


be presumed that persons doing municipal work are 


agents of the municipality.’ 


[§ 1717] b. Public and Independent Officers, 
It may be laid down as a general rule 
that a municipal corporation is never liable for the 
torts of officers or agents who represent the state 
in the administration of its general governmental 
powers, and not the municipality in its local powers 
In other words, where an injury 


Boards, Etc. 


or functions.7® 
results from the wrongful act or 


78. Chicago v. Brophy, 79 Ill, 277; 
Chicago v. Johnson, 53 Ill. 91; Blgin 
Vv. Goff, 38 Ill. A. 362. 

79. ‘Ala.—Hillman y. Anniston, 


214 Ala. 522, 108 S 539, 46 ALR 89; 
Ready v. Tuscaloosa, 6 Ala. 327. 

Ill.—Kinnare vy. Chicago, 
332, 49 NE 536. 

Ind.—Lafayette v. Timberlake, 88 
Ind. 330; Vaughtman v. Waterloo, 14 
Ind. A. 649, 43 NE 476. 

Iowa.—Norman vy. Chariton, 201 
Iowa 279, 207 NW 184. 

Ky.—Louisville v. Frank, 154 Ky. 
254, 157 SW 24. 

La-—Howard v. New Orleans, 1 La. 

sith A. aff 159 La. 443, 105 S 443]. 

ryant v. Westbrook, 86 Me. 
450, 29 A 1109. 

‘Mass.—Adams vy. Northbridge, 
Mass. 408, 149 NE 152; Hawes v. 
Milton, 213 Mass. 446, 100 NE 665; 
Mahoney v. Boston, 171 Mass. 427, 50 
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NE 939; Jensen v. Waltham, 166 
Mass. 344, 44 NE 339; Prince v. 
Linn, 149 Mass. 193, 21 NE 296; 


Tindley v. Salem, 137 Mass. 171, 50 
AmR 289; Manners v. Haverhill, 135 
Mass. 165; Cushing v. Bedford, 125 
Mass. 526; Alger v. Easton, 119 Mass. 
77; Dunbar v. Boston, 112 Mass. 75; 
Fisher v. Boston, 104 Mass. 87, 6 
AmR 196; Barney v. Lowell, 98 Mass. 
570; New Bedford v. Taunton, 9 Allen 
207; Rossire v. Boston, 4 Allen 57; 
Buttrick v. Lowell, 1 Allen 172, 79 
AmD 721; Walcott v. Swampscott, 1 
Allen 101; Hafford v. New Bedford, 
Detroit, 


16 Gray 297. 
Mich.—WNicholson v. 129 
Mich. 246, 88 NW 695, 56 LRA 601. 
Minn. —Bryant Vic St: Paul, 33 Minn. 
Y.—Peo. v. State Bd. of Can- 
vassers, 129 N. Y. 360, 29 NE 345, 14 
Ne Ye 247 [aff 12 NYWklyDig 3331; 
Smith v. Rochester, 76 N. Y. 506; Hig- 
Div. 483, 107 NYS 168; Ham v. New 
York, 37 N. Y. Super. 458 [aff 70 N. 
N. D.—Hanson v. Berry, 
1002. 
R. I.—Miller v. Clarke, 129 A 606, 
42 ALR 1204. 
14 Tex; 
Civ. A. 287, 37 SW 383. , 
Utah.—Rollow v. Ogden City, 
Vt.—Bates v. Rutland, 62 Vt. 178, 
20 A 278, 22 AmSR 95, 9 LRA 363. 
W. Va. 605, 131 SE 349; Thomas v. 
Grafton, 34 W. Va. 282, 12 SE 478, 
Ont.—Cummings wv. York, 59 Ont. 
L. 350, [1926] 4 DomLR 97; Canadian 
tion, 32. Ont. “L. 309. 
“ And see cases supra § 1701. 
67 Fed. 347, 14 CCA 530 [rev in part 
63 Fed. 298, and rev on other grounds 
314]; Liebman v. San Francisco, 24 
Fed. 719; Haight v. New York, 24 
Ark.—El Dorado v. Scruggs, 
Ark. 239, 168 SW 846; Gregg v. 
LRANS 138, 21 AnnCas 982. 
Cal.—Ellidtt v. Los Angeles Coun- 
y. Blauth, 163 Cal. 782, 127 P 50; 
Davoust v. Alameda, 149 Cal. 69, 84 


289, 23 NW 220, 53 AmR 381. 
oN. 
LRA 646; Terhune v. New York, 88 
bie v. Board of Education, 122° App. 
Y. 4597]. 
209 NW 
Tex.—Bates v. Houston, 
243 
P7791. 
WwW. Va. Carder Vv. Clarksburg, 100 
26 AmSR 924. 
Bank of Commerce v. Toronto Junc- 
80. U. S—New York v. Workman, 
179-U, S. 552, 21 SCt 212, 45 L. ed. 
Fed. 93 [aff in 27 Fed. 230]. 
113 
Hatcher, 94 Ark. 54, 125 SW 1007, 27 
ty; 183 Cal, 472, 191 P 899; Perkins 
P 780, 5 LRANS 536, 9 AnnCas 847; 
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officer or independent board, commissioner, and the 


like, or their employees, charged with a duty pre- 


omission of an 


Sievers v. San Francisco, 115 Cal. 
648, 47 P 687, 56 AmSR 153; Dobbins 
v. Arcadia, 44 Cal. A. 181, 186 P LOLOI 
Brunson vy. Santa Monica, 27. Cal. A. 
89, 148 P 950. 
ppc onm Judge y. Meriden, 38 Conn, 
D. _C.—Brown v: District of Co- 
lumbia, 29 App. 2738, 25 LRANS 98; 
Smith v, District of Columbia, 25 
App. 370. 
lil.—Johnston v. Chicago, 258 Ill. 


494, 497, 101 NE 960, 45 LRANS 
1167, AnnCasi914B 339 [cit Cyc]; 
Chicago v. Williams, 182 Ill, 135, 55 


NE 123; Evans vy, Kankakee, 132 I11. 
A. 488 [aft 230 TY 2235483 NE 223, 13 
LRANS 1190]. 

Ind.—Williams v. sey 26 
Ind. A. 628, 60 NE 367 

Iowa. —Beeks v. Dickinson County, 
131 Iowa 244, 108 NW 311, 6 LRANS 
8B15=9 AnnCas 812. 

Kan.—Edson v. Olathe, 81 Kan. 328, 
105 P 521, 36 LRANS 861 [reh den 
82 Kan. 4, 107 P 539, 36 LRANS 865, 
and writ of error dism 222 U. §S. 
185, 32 SCt 46, 56 L. ed. 155]. 

Ky.—Bowling Green v. Bandy, 208 
Ky. 259, 270 SW 837;  Braunstein« v. 
Louisville, 146 Ky. 777, 143 SW 3872, 
42 LRANS 538; Smith v. Louisville 
Sewerage Comrs., 146 Ky. 562, 143 
SW 3, 38 LRANS 151; Schwalk v. 
Louisville, 135 Ky. 570, 122 SW 860, 
25 LRANS 88; Prather v. Lexington, 
13 B. Mon. 559, 56 AmD 585. 

La.—Howard v. New Orleans, 159 
La. 443, 105 S 443; Rush v. Farmer- 
ville, 156 La. 857, 101 S 248; Harri- 
son v. New Orleans, 40 La. Ann, 509, 
4 S$ 138. 

Me.—Kidson vy. Bangor, 99 Me. 139, 
58 A 900; Brunswick Gas Light Co. 
v. Brunswick Village Corp., 92 Me. 
493, 438 A 104; Woodcock vy. Calais, 66 
Hie 234; Small vy. Danville, 51 Me. 
od. 

Md.—Consolidated Apartment 
House Co. v. Baltimore, 131 Md. 523, 
102 A 920, LRA1918C 1181; Gutow- 
ski v.. Baltimore City, 127 Ma. 502, 96 
A 630; Baltimore City Taxicab ‘Co. 
v. Baltimore, 118 Md. 359, 84 A 548; 
Altvater v. Baltimore, 31 Md. 462, 

Mass.—Hodsdon v. Weinstein, 251 
Mass. 440, 146 NE 675; Graton v. 
Cambridge, 250 Mass, 317, 145 NE 
453; Leary v. Newburyport, 216 Mass. 
225, 103 NE 477; Johnson vy. Somer- 
ville,’ 195: Mass. 370, 81 NE 268, 10 
LRANS 715; Murphy v. Needham, 176 
Mass. 422, 57 NE 689; Sampson Vv. 
Boston, 161 Mass. 288, 31 NE 177; 
Prince v. Lynn, 149 Mass. LOS 2a NE 
296; McCarthy v. Boston, 135 Mass. 
197; Dunbar v. Boston, 112 Mass, 753 
Haskell v. New Bedford, 108 Mass. 
zee Hafford v. New Bedford, 16 Gray 
» Mich.—Amperse v. Kalamazoo, 75 
Mich. 228, 42 NW 821, 18 AmSR 432; 
Detroit v. Laughna, 34 Mich. 402; De- 
oe v. Blackeby, 21 Mich. 84, 4 AmR 

Minn.—Lamont vy. Stavanaugh, 129 
Minn. 321, 152 NW 720, LRA1915E 
460; Bryant v. St. Paul, 33 Minn. 289, 
23 NW 220, 58 AmR Bit 

Miss.—Sutton v. Carroll County Po- 
lice, 41 Miss. 236. 

Mo.—Simmons Hardware Co. vy. St. 
Louis, 192 SW 394; Worley v. Co- 
lumbia, °88 Mo. 106; Brightwell v. 
Kansas City, 153 Mo. A, 519, 134 SW 
87 


Nebr.—Murray v. Omaha, 66 Nebr. 


seribed and limited by law, and from which the 
municipality derives no special advantage in its cor- 

porate capacity, they are not treated as the servants 
or agents of the municipality in the performance 
of these duties, but are held to be the servants or 
agents of, and controlled by, the law, and for their 
acts or omissions the corporation will not be 
liable,8° even though the duty is imposed upon the 


279, 92 NW 299, 103 AmSR 702. 

N. H.—O' Brien vy. Rockingham 
Gener 80 N. H. 522, 120 A 254; 
Felch v. Weare, 69 N. H. 617, 45 A 


591; Doolittle v. Walpole, 67 N. H. 
554, 38 A 19; Wakefield v. Newport, 
62 ww H. 624. 


dis — Reilly v. New Brunswick, 92 
N. a L. 647,108, A107; Tomlin v. 
Hildreth, 65 'N. J. L, 438, 47 A 649; 
Muller v. Bayonne, 45 N. J. Eq. 237, 
19 A 614. 

N. Y.—Smyth v. New York, 203 N. 
Y. 106, 96 NE 409; In re Reynolds, 
202 N. Y. 430, 96 NE 87, 416; Moest v. 
Buffalo, 193 N.Y. 615, 86 NE 1128; 
Prime v. Yonkers, 192 N. Y. 105, 84 
NE 571; Sander v. State, 182 N.Y. 
400, 75 NE 234; Woodhull v. New 
York, 150 N. Y. 450, 44 NE 1038; 
Hughes v. Monroe County, 147 N. y 
49, 41 NE’ 407, 39 LRA ‘33: Bieling 
Vv. Brooklyn, 120 N. Y. 98, 24 NE 389; 
Ehrgott v. New York, 96 N. Y. 264, 
48 AmR 622 [rev 66 HowPr 161]: 
Terhune v. New York, 88 N. Y. 247; 
Donovan v. New York Bd. of Educa- 
tion, 85 N. Y. 117 [aff 46 N. Y. Super: 
565]; New York, etc., Sawmill, etc., 
Co. v. Brooklyn, 71 N. Y. 580 [aff 8 
Hun 37]; Ham v. New York, 70 N. Y. 
459 [aff 37 N. Y. Super. 458]; Tone 
vi, New. “York, "TQ" iN) Yabba — Farm & 
Daly 343]; Maxmilian v. New York; 
62 N. Y. 160, 20 AmR 468; Reynolds 
v. Union Free School Dist. Bd. of 
Education, 33 App. Div. 88, 53 NYS 
75; Heiser v. New York, 29 Hun 446 
[aff 104 N. Y. 68, 9 NE 866]; Bamber 
v. Rochester, 26 Hun 587, 63 HowPr 
L103... [afE 97 “N. ¥2625 mem]; Theallt 
v. Yonkers, 21° Hun 265; D'Orsi_ v. 
New York, 104 Misc: GCs LZ ENS 
203; McGuinness v. Allison Realty 
Co., 46 Misc. 8, 93 NYS 267 [aff 111 
App.’ Div. 926 mem, 97 NYS 1142 
mem]. Peaty v. New York, 33 Misc. 
231, 67 NYS 276; Brown v. New York, 
32 ‘Misc, 571, 66 NYS 382; Doty vw 
Port Jervis, 23° “Misc. 313, 52 NYS 
57; Gottsberger v. New York, 9 Misc. 
349, 29 NYS 592; "Brien v. New 
York, 15 NYS 520 Laff 65 Hun 112, 
19 NYS 793 (aff 139 N. Y. 543, 35 NE 
323)]; Russell v. New York, 2 Den. 
461; Martin v. Brooklyn, 1 Hill 545, 

N. C.—Clinard v. Winston- -Salem, 
173 N. C. 356, 91 SE 1039; Nichols v. 
Fountain, 165 N. C, 166, 80 SE 1059, 
52 LRANS 942, AnnCasi915D 152. 

N. D.—Montain vy. Fargo, 38 N. D. 
432, 166 NW _ 416, LRA1918C 600, 
AnnCas1918D 826. 


Oh.—Diehn y. Cincinnati, 25 Oh. 
St. 305; Wheeler v. Cincinnati, 19 Oh. 
St. 19, 2 AmR 368. 

Okl.—Silva v. McAlester, 46 Okl. 
PSO e438) Pp: ib 'Oi= Cummings v. Lob- 
sitz, 42 Okl, 704, 142 P 993, LRA 
1915B 415. 

Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842, 

Pa.—Scibilia v. Philadelphia, 279 


Pa. 549, 124 A 273, 32 ALR 981 [aff 
82 Pa. Super. gae Alcorn v, Phila- 
delphia, 44 Pa, 34 

Vt.—Sanborn - Enosburg Falls, 
87 Vt. 479, 89 A 746, 

Wash.—Franklin v. Seattle, 112 
Wash, 671, 192 P 1015,'12 ALR 247; 
Smith v. Seattle School Dist. No. 1 
112 Wash. 64, 191 P 858. 

Wis.—Morin y. Pilon, 158 Wis. 411, 
149 NW 140; Higgins v. Superior; 


aie Wis. 264, 114 NW 490, 13 LRANS 


Man.—Bowles v.- Winnipeg, 29 


A Se ey 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1717] 


city government itself or the officers thereof who 


are designated by the state for the 


forming purely public duties and who may be its 
agents or servants for other purposes,** and al- 


though the officer or servant has in 


negligence is in the use of, corporate property.%* 


Man. 480, 45 DomLR 94, [1919], 1 
WestWkly 190. 
N. B—wWoodforde vy. Chatham, 37 


ING tee iL. 
Ont.—Butler y. Toronto, 10 OntWR 
6 ’ 


876. 

[a] “The general rule as to the 
liability of a municipality for the 
negligent acts of its agents or serv- 
ants (and as to their willful acts 
it is much the same), is that an of- 
ficer elected or appointed by a mu- 
nicipal corporation, in obedience to 
legislative act, to perform a_ public 
service in which the corporation has 
no private interest and from which 
it derives no specal benefit or advan- 
tage in its corporate capacity, cannot 
be regarded as the servant or agent 
of the municipality for whose negli- 
gence or want of skill it can be held 
liable.’ Tomlin vy. Hildreth, 65 N. J. 
L. 438, 441, 47 A 649. 

[b] est’ of liability—If the al- 
leged agents or servants of a mu- 
nicipal corporation are independent 
of the corporation as to the tenure 
of their office, and the manner of 
discharging their duties, they are 
not to be regarded as the servants 
or agents of the corporation within 
the application of the rule of respon- 
deat superior. Backer v. West Chi- 
cago Park Comrs., 66 Ill, A. 507. | 

{c] Dlustrations.—(1) A city 1s 
not liable to°a person injured by the 
collapse of a building in course of 
erection, although the city building 
department approved defective plans. 
The building department is not an 
administrative department of the 
city, but is a bureau created by stat- 
ute to perform a public service from 


which it derives no special benefit. 
Stubley v. Allison Realty Co., 124 
App. Diy. 162, 108 NYS 759. (2) A 


liquor licensing board act as public 
officers, the license being granted by 
the state and not by the municipal- 
ity, although the question whether 
the license should be granted was to 
be determined by the vote of the in- 
habitants of the municipality. Mc- 
Ginniss v.. Medway, 176 Mass. 67, 
57 NE 210. (3) Water commission- 
ers, under a statute creating» such 
commissioners to erect and maintain 
water works, are public officers and 
not agents of the municipality. 
Ashby v. Erie, 85 Pa. 286. (4) The 
Boston transit commission in mak- 
ing contracts authorized by statute 
are acting as public officers and the 
municipality is not liable for their 
negligence. McGovern v, Boston, 229 


s. 394, 118 NE 667; Murphy v. 
flush Nawn Contracting Co., 223 
Mass, 404, 111 NE 890. (5) The 


sewerage commission of Louisville is 
a governmental agency, and the city 
is not liable in damages for negli- 
gence of its employees in construct- 
i a sewer. Louisville v. Frank, 
Ky. 254, 157 Sw 24, (6) Other 
cases in which rule has been ap- 
plied. Leary vv. Newburyport, 216 
Mass. 225, 103 NE 477 (tree warden); 
Wilks v. Caruthersville, 162 Mo. A. 
492. 142 SW_ 800 (pound keeper); 
Wanamaker, New York v. New York, 
197 App. Div. 441, 189 NYS 354 [aff 
233 N. Y. 652 mem, 135 NH 956 mem] 
(public service commission). 

[ad] Highway surveyors, street. 
commissioners or superintendents.— 
(1) The rule stated in the text has 
peen applied to street commissioners, 
highway surveyors, or street super- 
intendents. Judge v. Meriden, 38 
Bowden v. Rockland, 96 
A 815; Woodcock vy. 
Calais, 234; Small v, Dan- 
ville, 51 Me. 359 (as to town officers 
whose duties are defined ahd im- 
posed by statute); Blaisdell v. Stone-' 


ing 
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purpose of per- 


charge, and the 
the direction or 


ham, 229 Mass. 568, 118 NE 919; 
Stewart v. Hugh Nawn Contracting 
Co., 223 Mass. 525, 112 NE 218; Du- 
puis v. Fall River, 223 Mass. 73, 111 
NE 706; Tyler v. Revere, 183 Mass, 
98, 66 NE 579; Butman v. Newton, 
179 Mass. 1, 60 NE 401, 88 AmSR 
349; Collins y. Greenfield, 172 Mass. 
78, 5" NE 464s Tagcgart vi Fall 
River, 170 Mass. 325, 49 NE 622; 
Manners vy. Haverhill, 185 Mass, 165 
(holding that if officers~in perform- 
ing their duty of»removing obstruc- 


tions from the public ways, under 
the general laws of the state, enter 
upon the land of an _ individual, 


under a mistaken belief that the land 
is a public way, the city will not be 
liable for the trespass); Conner v. 
Manchester, 73 N. H. 233, 60 A 436; 
Hall -vi Concord, Ti UN; HB, 367, +52 A 
864, 58 LRA 455; Theall v. Yonkers, 
21 Hun (N. Y.) 265. (2) The-rule is 
applied where the officers are acting 
under charter authority, Jensen y. 
Waltham, 166 Mass. 844, 44 NE 339; 
McCann v. Waltham, 163 Mass. 344, 
40 NE 20 (assistant superintendent of 
streets acting under a board of street 
commissioners, under a charter giv- 
ing the board of aldermen power to 
elect street commissioners, but deny- 
ing the board of aldermen the right 
to direct such commissioners); Hen- 
nessey’ v. New Bedford, 153 : Mass. 
260, 26 NE 999; Prince v, Lynn, 149 
Mass. 193, 21 NE 296; Barney .yvy. 
Lowell, 98 Mass. 570; Bates v. Rut- 
land, 62 Vt. 178, 20 A 278, 22 AmSR 
95, 9 LRA 363 (where maintaining 
and repairing streets under a charter 
making all territory within a village 
a highway district of the town, the 
money for such purposes being paid 
to the village treasurer and drawn 
out by the trustees and expended for 
such purposes by them in work done 
by a street commissioner appointed 
by them, is held to be public, not cor- 
porate or private). 

[e] Repeal of franchise.—A city 
is not liable in damages for the con- 
duct of its officers in publishing and 
subsequently enforcing an ordinance 
repealing a street railway franchise. 
Edson v. Olathe, 81 Kan. 328, 105 P 
521, 86 LRANS 861 [reh den 82 Kan. 
4, 107 P 539, 36 LRANS 865, and 
writ of error dism 222 U. S. 185, 32 
SCt 46, 56 L.°ed. 155]. 

[f] That the cost of the particu- 
lar work and improvement are paid 
cut of the municipal treasury is not 
material. Gilpatrick v. Biddeford, 86 
Me. 534, 30 A 99. 

Cross references: 

Firemen see infra §§ 1746-1748. 
Health officers see infra §§ 1749- 

LT 5a 
Officers in charge of charities see 

infra § 1744. 

Police officers see infra § 1745. 

School officers see infra § 1752. 

Tax assessors and collectors see in- 
fra § 1753. : 

81. Me.—Gilpatrick v. Biddeford, 
86 Me. 534, 30 A 99; Bulger v. Eden, 
82 Me, 352, J9 A829, 9) DRA 205; 
Barbour v. Ellsworth, 67 Me. 294; 
Mitchell v. Rockland, 41 Me. 363, 66 


AmD 252, 

Mass.—Jensen v. Waltham, 166 
Mass. 344, 44 NE 339; McCann v. 
Waltham, 163 Mass. 844, 40 NE 20; 
Sampson y. Boston, 161 Mass. 288, 37 
NE 177 (duty cast on city); Tindley 
v. Salem, 137 Mass. 171, 50 AmR 289; 
McCarthy v. Boston, 135 Mass, 197; 
Manners v. Haverhill, 185 Mass. 165, 

Nebr.—Gordon v. Omaha, 71 Nebr. 
570, 99 NW 242. 

N. H.—O’Brien vy. Derby, 73 N. H. 


198, 60 A 843. 
. Y¥.—Russell v. New York, 2 
Den. 461. 
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The rule of exemption from liability is usually 
based on the nature of the duty in the performance 
of which the injury occurred,®* although in some 
cases the courts have taken under consideration the 
fact that the officer or agent was not subject to 
control of the municipality.*+ 


But 


Pa.—Scibilia v. Philadelphia, 279 
Pa, 549, 124 A 278, 32 ALR 981. 

[a] Mlustrations.—(1) A city is 
not liable for delay or neglect of a 
city council and the mayor in the 
performance of a municipal duty im- 
posed upon them. Gordon vy. Omaha, 
“L Nebr, 670; 39° INW 24250802) oso 
where the mayor and aldermen were 
required to perform all duties, ete., 
of highway surveyors, commission- 
ers, and the like, it was held that in 
the performance of such duties they 
acted in their official capacity as such 
surveyors of highways, etc., so that 
the municipality would not be liable 
for injuries suffered by reason of 
the manner of performance. Hen- 
nessey v. 


2 118, 20 VAM2TS Eze 
AmSR 95, 9 LRA 363 (to same effect). 
(3) Where a license is granted by the 
city, whether the licensing board con-. 
sist of the mayor and aldermen or 
of a special commission, they act as 
public officers and not as agents of 
the city or town. McGinnis v. Med- 
way, 176 Mass. 67, 57 NE 210. 

82. Nicholson v. Detroit, 129 Mich. 
246, 88 NW 695, 56 LRA 601; Max- 
milian_v. New York, 62 N, -Y. 160, 
20 AmR 468. 

Condition and use of public build- 
ings and other property see infra 
§ 1925 et seq. 

83. See cases supra this section, 

84. Ill—Backer v. West Chicago 
Park Comrs., 66 Ill. A. 507. 

Ind.—Lafayette v. Timberlake; 88 
Ind. 330; Vaughtman v. Waterloo, 14 
Ind. A. 649, 43 NE 476. : 


Md.—Anne Arundel County vy. 
Duckett, 20 Md. 468, 83 AmD 557,: : 

Mich.—Detroit v. Laughna, ' 34 
Mich. 402. OL” eel 

Miss,—Sutton vy. Carroll County 
Police, 41 Miss. 236. Wg 

N. Y.—Maxmilian v. New York, 62 


N. YY. 160, 20 AmR 468; Reynolds v. 
Union Free School Dist. Bd. of Edu- 
cation, 33 App. Div. 88, 53 NYS. 75: 
Bamber v. Rochester, 26 Hun 587; 63 
HowPr 103 [aff 97 N. Y. 625]; Ham 
v. New York, 37) N.* Y. Super. 458 
(aff 70 N. Y. 459]; Gottsberger v. 
New York, 9 Misc. 349, 29 NYS 592; 
O’Brien _v. New York, 15 NYS 520 
(aff 65 Hun 112, 19 NYS 793 (aff 139 
N.Y. 543, 35° NH 323)7. 

Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842, | 

Pa.—Ashby v. Erié, 85 Pa. 286; Al- 
corn y. Philadelphia, 44 Pa. 348. 

_Wash.—Smith v, Seattle School 
Dist. No. 1, 112 Wash. 64, 191 P 858. 

N. B.—Crawford v. St. John, 34 N. 
B. 560. 

[a] Ilustration.—Where certain 
duties as to the examination and re- 
moval, if necessary, of dangerous 
structures were wholly vested in a 
department of buildings created by 
Special statute, the municipality hav- 
ing no authority or supervisory con- 
trol over the department, the mu- 
nicipality is not liable for their acts 
or omissions. _Connors vy. New York 
11 Hun (N. Y.) 439. £ 

[b] In Massachusetts (1) there 
are cases which seem to base the 
exemption of the municipality from 
liability on the ground, at least ‘in 
part, that in the particular case 
there was no power in the municipal- 
ity to direct or control the officer in 


the performance of his duties. Jen- 
sen v. Waltham, 166 Mass. 344, 44 
NE 339; McCann v, Waltham, 163 


Mass. 344, 40 NE 20 (where the char- 
ter gave the board of aldermen of 
the city power to elect street com- 
missioners but denied it the right to 
superintend and direct them); Wal- 


942 [48°0.J.] 


where the officer or agent is employed by the cor- 
poration to carry out particular work on its own 
aécount and is not acting independently to perform 
the duty cast upon him by the law, he is held to 
act as the agent of the corporation and it will be 
responsible for his conduct;*° and it is not material . 
in such a case whether the undertaking in fact 
proved profitable.’* And so if in exercising a power 
of a private nature the corporation employs as an 
agency a public body which itself is not vested with 
independent power in respect of the particular mat- 
ter, the corporation will be liable for the acts of 


such body.** 


[§ 1718] c. Manner of Appointment and Payment 
of Officer as Affecting Authority. As affecting the 
question of municipal responsibility for the acts - 
of officers and agents under the rules above stated,** 


‘a Fe 
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irregular.?° 


is appointed. by the municipality, even though the 
appointment is required, or is elected by the people 
or appointed by the governor, is entirely imma- 
terial;°® as is the fact that the appointment is 
Nor is the question affected by any 
consideration of the source from which the officer’s 
compensation is drawn.®! _ 

{§. 1719] 3. Scope of Authority or Employment” 
—a. In General. 
nicipal corporation is not liable for the wrongful 
acts of its officers and agents outside the scope of 
their employment, even though done colore officii;°* 


It is a general rule that a mu- 


it must further appear that such acts were expressly 


the character of the officer’s tenure—whether he 


dron v, Haverhill, 143 Mass. 582, 10 
NE 481; Walcott v.. Swampscott, al 
Allen (Mass.) 101. (2) On the other 
hand it has. been held that the ex- 
emption from liability for the acts 
of public officers in the performance 
of a public duty does not rest upon 
_any idea of want of control by the 
municipality, but upon the nature of 
the duty performed. Butman vy. 
Newton, 179 Mass. 1, 60 NE 401, 88 

SR 349. 
oe Deane: vy. Randolph, 132 Mass. 
475; Metzroth v. New York, 241 N. 
Y. 470, 150 NE 519. And see infra 
Sra iee 

[a] Where the corporation is re- 
quired to perform duties which it 
may perform by the employment of 
agents to execute certain work, and 
it does the work in this way, no 
question arises as to its liability for 
the acts of an officer who is required 
to -be chosen and whose duties are 
defined by law. Deane v. Randolph, 

2 Mass. 475. 
86, Collins v. Greenfield, 172 Mass. 

51 NE 454. 

807. Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339; Twist v. Roches- 
ter, 37 App. Div. 307, 55 NYS 850 
faff 165 N. Y. 619, 59 NE 1131] (as 
to constructing and maintaining by 
the city of a telegraph line used as a 
patrol line, the power to maintain 
such a line being in the city and 
not in the police commissoners). See 
also Wagner v. Portland, 40 Or. 389, 
60 P 985, 67 P 300 (where the ex- 
clusive management and control of 
the fire department was in fire com- 
missioners, who had, as incident _to 
their duties and powers, the main- 
tenance of a fire-alarm system owned 
by the city. One employed as 
groundman in repairing the line by 
the superintendent, who derived his 
authority from such board, being in- 
jured, as he alleged, through the 
negligence of the city, it was held 
that the city being engaged in the 
legal duty of repairing its fire-alarm 
system through private and _ corpo- 
rate agencies was acting in its cor- 
porate capacity in the performance 
of ministerial acts, and was liable 
for injuries received by a workman 

erein). 
bars a supra §§ 1716, 1717. 
g9. U. S.—Barnes v. District of 
Columbia, 91 U. S. 540, 23 L. ed. 


440 (where it is said that the people |59 


are the recognized source of all 
authority, state and municipal, and 
that to this authority it must come 
at last whether immediately or by a 
circuitous process). 

Colo.—Denver v. Peterson, 5 Colo, 
A. 41, 86 P 1111 (appointment by 
governor). 

Conn.—Platt ov. Waterbury, 72 
Conn, 531, 45 A 154, 77 AmSR/ 3385, 48 
LRA 691; Mead v. New Haven, 40 
Conn. 72, 16 AmR 14. 

Ind.—Laurel v. Blue, 1 Ind. A. 128, 


27 NE 301. 

Ky.—Prather v. Lexington, 13 B. 
Mon. 559, 56 AmD 585. 

La.—Stewart v. New Orleans, 9 
La. Ann. 461, 61 AmD 218. 

Md.—Anne Arundel County Comrs. 
v. Duckett, 20 Md. 468, 83 AmD 557. 

Mass.—McCann v. Waltham, 163 
Mass. 344, 40 NE 20; Prince y. Lynn, 
149 Mass. 193, 21 NE 296, 

Minn.—Bryant v. St. Paul, 33 Minn. 
289, 23 NW 220, 53 AmR 81. 

Miss.—Sutton v. Carroll 
Police, 41 Miss. 236. E 

Nebr.—Murray v. Omaha, 66 Nebr. 
279, 92 NW 299, 1083 AmSR 702 (ap- 
pointed by municipal government). 

N. J.—Tomlin v. Hildreth, 65 N. J. 
L. 438, 47 A 649. 

N. Y.—Woodhull v. New York, 150 
N. Y. 450, 44 NE 1088; Niven. v. 
Rochester, 76 N. Y. 619; New York, 
etc., Saw Mill, etc., Co. v. Brooklyn, 
71 N. Y. 580; Maxmilian v. New York, 
62 N. Y. 160, 830 AmR 468; Danaher 
v. Brooklyn, 51 Hun 563, 4 NYS 312 
faft® 119 A Nea BAL 23) INE Tab eed 
LRA 592]; Connors vy. New York, 11 
Hun 439; Bailey v. New York, 3 
hone 531, 38 AmD 669 [aff 2 Den. 

Oh.—Dayton v. Pease, 4 Oh. St. 
80; Alvord v. Richmond, 4 OhS&CP 
177, 3 OhNP 136. 

Or.—HEsberg Cigar Co. v. Portland, 
34 Or. 282, 55 P 961, 75 AmSR 651, 
43 LRA 4385 (water commissioners 
appointed by the legislature). 

R. I.—Kelley, v. Cook, 21 R. 5.29; 
41 A 571; Aldrich v. Tripp, 11 R. I. 
141, 23 AmR 434. 


County 


- Va.—Thomas v. Grafton, 34 
HO Va. 282, 12 SE 478, 26 AmSR 
[a]. Rule applied.—A city is liable 


for the result of a street commis- 
Sioner’s negligence, although he was 
elected by the people, the duty as to 
the repairing of streets being im- 
posed upon the city as the officer 


acts as the agent of the city, Fur- 
nell v. St. Paul, 20 Minn. 117. 
90. Sheffield v. Harris, 101 Ala. 


564, 14 S 357; McWilliams v. Rome, 
138 Ga. 581, 75 SE 645. 

91. Barnes v. District of Columbia, 
91 U. S. 540, 23 L. ed. 440; Gathmam 
v. Chicago, 236 Ill. 9, 86 NE 152, 19 
LRANS 1178, 15 AnnCas. 830; Man- 
ners v. Haverhill, 135 Mass. 165; Haf- 
ford v. New Bedford, 16 Gray (Mass.) 
297; Silverman v. New York, 114 NYS 


Ae Ultra vires acts see supra § 

93. See cases infra note 94, 

94. . S.—Bowditch. v. Boston, 8 
F. Cas. No. 1,719, 4 Cliff. 323 [aff 101 
U: S.16, 25, L. ed. 980);) Hart vy. 
Bridgeport, 11 F. Cas, No. 6,149, 13 
Blatchf. 289. 

Cal.—Dunbar v. San Francisco, 1 
Cal. 355. 

Ill.—Chicago v. McGraw, 75 Mil. 
566; Morrell v. Pana, 207 Ill. A. 609; 
Nicastri v. Chicago,,175 Ill. A, 634. 


authorized by the municipal government or that 
they were done bona fide in pursuance of a general 
authority to act for the municipality on the subject 
to which they relate,** or that the particular act was 


And see McDonald v. Lockport, 28 
Ill. A. 157 (as to the power of indi- 
vidual members of a board of village 
trustees to bind the village). 


Iowa.—Farley v. Des Moines, 199 
Iowa 974, 203 NW 287. 
Kan.—Johnson vy. Iola, 109 Kan. 


670, 202 P 84. 

Me.—Snow v. Brunswick, 71 Me. 
580; Davis v. Bangor, 42 Me. 522; 
Mitchell v. Rockland, 41. Me. 363, 66 
AmD 252. 

Md.—Cumberland y. Willison, 50 
Md. 138, 33 AmR 304; Horn v. Balti- 
more, 30 Md. 218. 

Mass.—Perley v. Georgetown, 7 
Gray 464; Thayer v. Boston, 19 Pick. 
511, 31 AmD 157. 

Miss.—Sherman  y. 51 
Miss. 186. 

Mo.—Werth v. Springfield, 78 Mo. 
107; Rowland v. Gallatin, 75 Mo. 134, 
42 AmR 395; Hilsdorf v. St. Louis, 45 
Mo. 94, 100 AmD 352; Windle v. 
Springfield, (A.) 275 SW 585: Van 
Trump v. Kansas City, 187 Mo. A. 190, 
173 SW 32; Jones v. Caruthersville, 
186 Mo. A. 404, 171 SW 639; Bigelow 
v. Springfield, 178 Mo. A. 463, 162 SW 
750; Butler v. Moberly, 131 Me. A. 
172, 110 SW 682; Koeppen y. Sedalia, 
89 Mo. A. 648; Stuebner v. St. Joseph, 
81 Mo, A. 273; Beatty v. St. Joseph, 
57 Mo. A. 251; Gehling v. St. Joseph, 
49 Mo. A. 430; Thrush v. Cameron, 21 
Mo. A. 394; Rumsey Mfg. Co. vy. 
Schell City, 21 Mo. A. 175.. 

Nebr.—Levin v. Omaha, 102 Nebr. 
328, 167 NW 214; Bonge v. Winnetoon, 
90 Nebr. 260, 1833 NW 2038. 
aoe pan ped oe i Waters, (Sup.) 

> Jersey City v. Kiernan, 50 

N.J. i. 246, 13 OAC ITO sais oe 
é -—Baca v. Albuquerque fe 

M. 472, 145 P 110, ner a orar fas 

N. Y.—O’Donnell vy, Syracuse, 184 
N. Y. 1, 76 NE 738, 112 AmSR 558, 3 
LRA 1058, 6 AnnCas 173; Speir v. 
Brooklyn, 139 N. Y. 6, 34 NE 727, 36 
AmSR 664, 21 LRA 641; Everson v. 
Syracuse, 100 N. Y. 577, 3 NE 784; 
Smith v. Rochester, 76 N. Y. 506; Lee 
v. Sandy Hill, 40 N. Y. 442; Reider v. 
Mt. Vernon, 160 App. Diy, 418, 145 
NYS 697; Fraser vy. New York, 156 
App. Div. 945 mem, 142 NYS 1118 
mem [aff 213 N. Y. 664 mem, 107 NE 
1077 mem]; Reynolds v. Union Free 
School Dist. Bd. of Education, 33 App. 
Div. 88, 53 NYS 75; Hanvey v. 
Rochester, 35 Barb. 177; Downing vy. 
New York, 220 NYS 76; Cuyler v. 
Rochester, 12 Wend. 165, 

N. C.—Hobbs v. Washington, 168 
N. C. 298, 84 SE 391. 

Oh.—Columbus v. Dunnick, 41 Oh. 
St. 602; Smith v. Major, 16- Oh. Cir. 
Ct. 362, 8 Oh, Cir, Dec. 649. 

Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842. 

Pa.—New Castle First Nat. Bank v. 
New Castle, 224 Pa, 285, 73 A 331, 
132 AmSR 1779; Elliott v. Philadel- 
phia, 75 Pa. 347, 15 AmR 591; Fox v. 
Northern Liberties, 3 Watts & S. 103; 
Moore v. Coal Tp., 56 Pa. Super. 55; 


‘Grenada, 


SS ———_— 
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adopted and ratified by the municipality,®® and an 
unofficial act on the part of an officer, at the in- 
stance of private persons, will not render the cor- 
So where the duty is put by law 
upon a public officer, by reason of which the cor- 
poration cannot be held responsible for his con- 


poration liable.®® 


duct,®* municipal officers cannot ac 
so as to bind the corporation, such 


the scope of their authority;®° but this does not 
mean that every excess of such officer is not ac- 
tionable, for if the corporation authorizes action 


upon the general subject matter, 


ployees.°® And 


t in such matters 
act being beyond 


being within the 


scope of its corporate powers, the officer will in 


fe es v. Duquesne, 11 Pa, Super. 


R. T.—O’Donnell v. White, 24 R. I. 
483, 53 A 633; Horton v. Newell, 17 R. 
I. 571, 28 A 910; Pierce v. Tripp, 18 
& I. 181; Donnelly v. Tripp, 12 R. I. 


Tex.—Harrison v. Columbus, 44 
Rex." 48. “Ghieagoretes. tk? »Co, vy. 
Porter, (Civ. A.) 166 SW 387; Swan- 


a v. Nacogdoches, (Civ. A.) 161 SW 


Vt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854. 

W. Va.—Boyer v. Kanawha County 
Ct., 92 W. Va. 424, 114 SE 750; Ray v. 
Huntington, 81 W. Va. 607, 95 SE 23, 
LRA1918D 931; Rutherford v. Wil- 
liamson, 70 W. Va. 402, 74 SE 682. 

Wis.—Higgins v. Superior, 134 Wis. 
264, 114 NW 490, 13 LRANS 994. 

Can.—Montreal vy. Mulcair, 28 Can. 


S.-Cy 463; 

N. B.—McCleave v. Moncton, 35 N. 
B. 296. : 

N. S.—Gresham vy. Sidney Mines, 27 
N. S. 320. 


Ont.—Waters v. Toronto, 24 Ont 
WR 746; MacNulty v. Niagara Falls, 
4 OntWR 443. 

Que.—Levis v. Bienville, 49 Que. 
Super. 156. ; 

[a] A leading case on this ques- 
tion states the rule in substantially 
the language used in the text. Thayer 
v. Boston, 19 Pick. (Mass.) 511, 31 
AmD 157. 

{[b] Rule applied.—(1) Where the 
alcalde and several members of the 
ayuntamiento of San Francisco blew 
up a building for the purpose of stay- 
ing the progress of a conflagration, 
they were not acting within the scope 
of their authority, and the munici- 
pality was not liable for the destruc- 
tion of the building. Dunbar v. San 
Francisco, 1 Cal. 355. (2) Since there 
is no duty on a city to repair a road 
which is*not a city street, it is not 
liable for an injury arising by reason 
of a defect in the road, although the 
city superintendent of street cleaning 
had assumed to give some directions 
as to dumping ashes along the road 
in question, the rule being that a 
municipal officer can exercise only 
such power as is conferred upon him 
by law or by ordinance passed in 
pursuance of law, and his acts in the 
absence of power so conferred do not 
bind the municipality. Chicago v. 
Hannon, 115 Ill. A. 183. (3) In an 
action against a city. to recover for 
injury from the careless felling of a 
tree, evidence that on the day before 
the tree was felled the mayor and 
city engineer were present with the 
person who felled the tree, examining 
it, does not establish that the latter 
acted as the agent of the city. East 
SEeWoulsiv.eIchug os lieeeA. 90. 145) 
Unauthorized possession of a vessel 
in quarantine taken by health officers 
or their servants, under a statute 
authorizing such health officers to re- 
quire the vessel to perform quaran- 
tine, will not render the municipality 
liable. Mitchell v. Rockland, 41 Me. 
363, 66 AmD 252. (5) Where there 
was nothing to show a city directed 
seizure or sale of plaintiff's goods 
under a tax warrant, or received the 
proceeds with knowledge that they 
belonged to her, the officer having 
merely seized them when directed to 


seize another’s goods, 
liable. Howard vy. Waters, 
Sup.) 73 A 50. 

[ec] Collusive refusal to grant 
building permit.—A city is not liable 
for damages caused by delay in the 
erection of a building by reason of its 
officers’ collusive refusal to grant a 
building permit. Grimshaw v. Tor- 
onto, 28 Ont. L. 512, 13 DomLR 247. 

[d] Where the corporation itself 
is charged with the power (1) and the 
duty of executing it is not delegated 
to any particular officer or agent so 
that the general subject matter of the 
power cannot be acted upon at all 
until the corporation authorizes or 
directs such action through the 
legally constituted channel, any act 
with regard to such subject matter in 
the absence of such direction is un- 
authorized and is beyond the scope of 
any authority of any other officer of 
the corporation. Morrison v. Law- 
rence, 98 Mass. 219. (2) Thus where 
the grade of streets can be changed 
only by ordinance passed by a city 
council and approved by the mayor, 
so that there is no power on the part 
of the street commissioner or other 
officer in regard to the subject matter 
in the absence of such action by the 
mayor and council, any act on the 
part of such street commissioner or 
officer in the absence of such legisla- 
tive action is beyond the scope of 
their authority and cannot bind the 
corporation. Stewart v. Clinton, 79 
Mo. 603; Werth v. Springfield, 78 Mo. 
107; Rowland v. Gallatin, 75 Mo. 134, 
42 AmR 395; Koeppen v. Sedalia, 89 
Mo. A. 648; Stuebner vy. St. Joseph, 81 
Mo, A, 273; Beatty v. St. Joseph, 57 
Mo. A. 251; Gehling v. St. Joseph, 49 
Mo. A. 430; Thrush y. Cameron, 21 
Mo, A. 394; Rumsey Mfg. Co. v. Schell 
City, 21 Mo. A. 175. (3) And if the 
eity council authorizes such work at 
a particular place this is held not to 
be authority to conduct the work any 
further or at aé_ different place. 
Beatty v. St. Joseph, supra. (4) So 
also under the rule that a municipal 
corporation is not liable for the acts 
of an independent officer, where the 
subject matter is also within the au- 
thority of the corporation if it shall 
undertake the performance of the 
work on its own account, the acts of 
such officer upon such subject matter 
are not as agent of the corporation 
but as a public officer where the cor- 
poration itself has not undertaken to 
do the work on its own account, and 
directions from other municipal offi- 
cers in the absence-of such action 
being taken by the corporation 
through the medium legally consti- 
tuted for that purpose will not render 
him a corporate agent, since those 
giving directions are merely public 
officers themselves acting beyond the 
scope of their authority. Bowden v. 
Rockland, 96 Me. 129, 51 A 815 [dist 
Woodcock vy. Calais, 66 Me. 234 
(where the municipality, through its 
legislative body, voted to assume 
charge of the work) ]. 

95. See cases supra note 94. 

Ratification of unauthorized acts 
see infra § 1721. 


it was not 
CN. J. 


96. See infra § 1720. 
97. See supra § 1717. 
98. Bowden v. Rockland, 96 Me. 


129, 51 A 815; McCarthy v. Boston, 


[43.C. J.) 


that case act as its agent and it will become re- 
sponsible for his conduct, and that of his em- 


if the acts, relating to the admin- 


istration of local or internal affairs, as distinguished 
from public, governmental, legislative, or judicial 
duties, are done by those having competent au- 
thority either by express action on the part of the 
municipal government or by the nature of the duties 
and funetions with which they are charged by their 
offices or employment, to act upon the general sub- 
ject matter, the rule respondeat superior applies,” 
and this rule applies even when the act is done 


135 Mass. 197; Haskell v. New Bed- 
ford, 108 Mass. 208; Hall vy. Concord, 
71 N..H. 367, 52 A 864, 58 LRA 455. 
* 99.. Woodcock v. Calais, 68 Me. 
244; Hunt y. Boston; 183 Mass. 303, 
67 NE 244; Butman v. Newton, 179 
Mass. 1, 60 NE 401, 88 AmSR 349; 
Collins v. Greenfield, 172 Mass. 78, 51 
NE 454; Fox .yv. Chelsea, 171 Mass. 
297, 50 NE 622; Stoddard. v.. Win-. 
chester, 157: Mass,: 567, 32 NE 948; 
Waldron v. Haverhill, 143 Mass. 582, 
10 NE 481; Deane .v. Randolph, 132 
Mass. 475; Sprague v. Tripp, 13 R. I. 
38, 48 AmR 11. 

1. See supra § 1716. 

2. U. S.—Barney  Dumping-Boat 
Co. v. New York, 40 Fed. 50; Prit- 
chard. v. Georgetown, 19 F. Cas. No. 
11,437, 2 Cranch C, Cy 191; Hood vy: 


Alexandria, 12 F. Cas. No. 6,667, 1 
Cranch-C. G.198: . 

Ala.—Sheffield y. Harris, 101 Ala. 
564, 14 S 357. 


Conn.—Danbury, etc., R. Co. v. Nor- 
walk, 37 Conn. 109. 

Iil.—Gathman v. Chicago, 226 111. 
9, 86 NE 152, 19 :(LRANS-1178, 15 
AnnCas-830; Chicago v. Turner, 80 Ill. 
419; Chicago v. McGraw, 75 Ill. 566. 

Ind.—Leeds v. Richmond, 102 Ind. 
372, NE 711; 
nee Near ha v. Casey, McC. 

Ky.—McGraw v. Marion, 98 Ky. 673, 
34 SW 18, 17. KyL 1254, 47 LRA 593. 

Me.—Prest v. Farmington, 117 Me. 
348, 104 A 521, 2 ALR 1390. 

Mass.—Perry v. Worcester, 6 Gray 
544, 66 AmD 431; Thayer v. Boston, 
19 Picks 511531 ‘AmiDr5 7 

Minn.—Boye v. Albert Lea, 74 
Minn. 230, 76 NW 1131. 

Mo.—Dooley v. Kansas City, 82 Mo. 
444, 52 AmR 3880; Hunt vy. Boonville. 
65 Mo. 620, 27 AmR. 299; Soulard v. 
St. Louis, 36 Mo. 546. 

Nebr.—Levin v. Omaha, 102 Nebr. 
328, 167 NW 214. i 

N. Y.—Missano v. New York, 160 N. 
Y. 123, 54 NE 744; Speir v. Brooklyn, 
139 N. Y. 6, 34 NE 727, 36 AmSR 664, 
21 LRA 641; Stoddard v. Saratoga 
Springs, 127 N. Y. 261, 27 -NE 1030; 
Buffalo, etc., Turnp. Co. v. Buffalo, 58 
N. Y. 689 mem [aff 1 Thomps. & C, 
537]; Lee v. Sandy Hill, 40 N..Y. 442; 
Weet v. Brockport, 16 N.. Y. 161 note; 
Howell v. Buffalo, 15 N. Y. 512; See- 
ley v. Amsterdam, 54 App. Div. 9, 
66 NYS 221; Scott v. New York, 27 
App. Div. 240, 50 NYS 191; Peters vy. 
New York, 8 Hun. 405; Williams v. 
Dunkirk, 3 Lans. 49; Witt v. New 
York, 28 N. Y. Super. 248; Brennen 
v. Albany, 67 Misc. 42, 121 NYS 895 
[rev on other grounds 143 App. Div. 
752, 128 NYS 334]; Mahon v. New 
York, 10 Misc. 664, 31 NYS 676; Speir 
v. Brooklyn, 18 NYS 170 [aff 139 N. 


Y. 6, 34 NH 727, 36 AmSR. 664, 21 
eR Aw 6 fla) ae 

N. D.—Moble Tp. v. Aasen, 8 N. D. 
77, 76 NW 990. 


Oh.—Toledo v. Cone, 41 Oh. St. 149. 

R. I.—Willoughby v. Allen, 25 R. I. 
531, 56 A 1109; Horton v. Newell, 17 
R. I. 571, 23 A 910; Sprague v. Tripp, 
13 R. I. 38, 43 AmR 11; McCaughey 
v. Tripp, 12 R. I. 449; Donnelly v. 
fi Mien oho), Ba aes Lie I 

Tenn.—Cole v. Nashville Corp., 4 
Sneed 162. : 

Tex.—Houston v. Dupree, 103 Tex. 
292, 126 SW 1115; San Antonio v. 
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contrary to instructions,® or in violation of specific 


statutory restrictions.4 
Malicious acts.° 


ment by such an officer.® 


as agent of the corporation.'° 
Presumptions. 


Mackey, 14 Tex. Civ. A. 210, 36 SW 
760; Ysleta v. Babbitt, 8 Tex. Civ. A. 
432, 28 SW 702; Hillsboro v. Ivey, Ir 
Tex. Civ. A. 653, 20 SW 1012. 
Wis.—Bunker y. Hudson, 122 Wis. 
43, 99 NW _ 448; Hollman v. Platte- 
ville, 101 Wis. 94, 76 NW 1119, 70 
AmSR 899; Hamilton vy. Fond du Lac, 


40 Wis. 47. 
Lansdowne, 12 


Man.—Foster v. 
Man. 416. 

Ont.—Biggar v. Crowland, 13 Ont. 
L. 164, 8 OntWR 819; Caston v. Tor- 
onto, 30 Ont. 16 [app dism 26 Ont. A. 
459 (app dism 30 Can. S. CGC. 390)]; 
Saunders vy. Toronto, 29 Ont, 273 [app 
allowed on other grounds 29 Ont. A. 
265]; Methodist Church v. Willand; 
11 OntWR 429. 

Que.—Doyon v. St. Joseph, 17 LC 
Jur 193; Pacaud v. Comte D’Artha- 
baska, 17 L. C. 99. 

Sask.—Fodey v. South Qu’Appelle, 
3 Sask. L. 412, [ 

[a] MIllustrations.—(1) The fact 
that one who has been appointed sij- 
perintendent of a waterworks con- 
struction is under the control of a 
board of water commissioners and 
cannot purchase or furnish anything 
except by their direction will not re- 
lieve the city’ from liability for his 
negligence in opening a trench be- 
cause the proper materials for brac- 
ing it so as to insure the safety of 
the workmen were not at hand, and 
the argument is untenable that be- 
cause neither the city nor the water 
commissioners furnished him with 
materials for bracing the trench or 
gave-him authority to procure them, 
he had no right or power to do so, so 
that he cannot be personally charged 
with negligence, and that therefore as 
the superintendent’s negligence alone 
is charged, the question whether the 
city is liable for not furnishing ma- 
terials is not in issue, the court hold- 
ing that the superintendent may be 
negligent in ordering work to be 
commenced or continued when the 
proper materials or appliances for in- 
suring the safety of workmen are not 
at hand as well as in failing to use 
them when they are at hand. Con- 
nolly v. Waltham, 156 Mass. 368, 31 
NE 302. (2) Where a city, through 
its officer, issued a license to a lunatic 
to follow the business of a druggist, 
knowing his condition, and by reason 
of his incompetency injury is in- 
flicted on another, the city is liable. 
Cole v. Nashville, 4 Sneed (Tenn.) 
162. (3) Where an agent of a cor- 
poration was authorized, to open a 
new channel in order to change the 
course of a stream, this was sufficient 
to give him authority to construct a 
dam across the former bed of the 
stream to expedite the work. Barns 
v. Hannibal, 71 Mo. 449. 

{[b] False representations by an 
agent of the municipality renders the 
principal liable, not on the ground of 
express authority given to the agent 
to make the statement, but on the 
ground that as to the particular mat- 
ter for which the agent is appointed 
he stands in the place of the princi- 
pal, and whatever he does or says in 
and about that matter is the act and 
declaration of the principal for which 


In accordance with the rule first 
above stated,® it has been held that a municipal 
corporation is not liable for the act of its officer 
in maliciously and without probable cause institut- 
ing a criminal prosecution’ or suing out an injune- 
tion ;* nor for a wrongful assault or false imprison- 
On the other hand a 
municipality has been held liable for an assault 
committed by its officer while acting in his capacity 


It has been held that,.in the ab- 
sence of a showing to the contrary, it will be pre- 
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sumed that persons doing municipal work are acting 


within the scope of their authority,’ although 


jury occurred.*# 


the principal is just as liable as if he 
had personally done the act or made 
the declaration. Prest vy. Farming- 
ton, 117 Me. 348, 104 A 521, 2: ALR 
1390; Sharp v. New York, 40. Barb. 
(N. Y.) 256, 25 HowPr 389. 

[e] Public administrator.—(1) Un- 
der a statute in New York making the 
city of New York responsible for the 
faithful performance of the duties of 
the office, it was held that the city 
was. liable for all moneys received by 
such administrator and for the faith- 
ful discharge of the duties of the 
office. Glover _v. New York, 7 Hun 
(N. Y.) 232; Matthews v. New York, 
3 N. Y. Super. 132; Douglass v. New 
York, 56 HowPr (N. Y.) 178. (2) But 
the city is not liable for acts illegal 
and done outside of his office, and 
hence where the public admirnistra- 
tor, who had in certain cases author- 
ity to take charge of the goods, chat- 
tels, and personal effects of persons 
dying intestate, took into his posses- 
sion money and property of a third 
person as being the effects of an 


intestate, the city was not liable 
therefor. Douglass v. New . York, 
supra. . 

3. Hooe v. Alexandria, 12 F. Cas. 


No. 6,667, 1 Cranch C..C. 98; Barree 
v. Cape Girardeau, 197 Mo.. 382, 95 
SW. 330, 114 AmSR 763, 6 LRANS 
1090. See Kraljer v. Snare, ete., Co., 
221 Fed. 255,137 CCA 108 (holding 
that the fact that a city’s employees 
departed from the system adopted by 
it to prevent accidents in construc- 
ting a bridge was not sufficient to re- 
lieve the city of liability). 

[a] Tlustration.— Where one em- 
ployed by the city to drive its truck, 
in vioiation of his orders, allowed an- 
other to drive the truck in accordance 
with his directions, the city -was 
liable for the negligence of such 
other in driving the truck, resulting 
in injuring a pedestrian. Indianap- 
olis v. Lee, 76 Ind. A, 506, 132 NE 605. 

4 Akron v. Bone, 221 Fed. 944, 
947, 187 CCA 514 (infringement of 
patent). 

“Under the familiar rules concern- 
ing torts by-.agents of municipali- 
ties, it would seem that if the agents, 
in adopting the infringement, went 
outside the scope of their duty, and 
if the city itself did not continue the 
infringement after notice of what the 
agents had done, there might be no 
liability for damages; but this is not 
such a case. The municipal officers 
who built this wall had clear author- 
ity to obtain the use of the patent, 
by following a prescribed method. In 
appropriating the patent without per- 
mission, they were acting within the 
scope of their duties, though in vio- 
lation of specific restrictions, and the 
city is liable in damages for their 
tort.” Akron y. Bone, supra. 

Liability of municipality for in- 
fringement of patent generally see 
infra § 1738. 

5. Of police officers see 
1745. 

6. See supra text and notes 93, 94, 

7. Eagle Point v. Hanscom, (Or.) 
252 P 399; Wood v. Rolfe, 128 Wash. 
55, 221 P 982; Wilson v. Winnipeg, 4 
Man. 193. 


infra § 


there is authority to the contrary.’? | 

[§ 1720] b. Performance of Services for Others 
than Municipality. Municipalities ordinarily are _ 
not liable for the wrongful acts of persons who 
may be in their employ if such employees are not 
in the performance of duties or services for the 
corporation,!* or the relation of master and servant 
does not exist with respect to the particular work 
being done and out of the doing of which the in- 


And the same rule applies where 


a public or municipal officer,*> such as an engineer 


8. Doyle v. Sandpoint, 18 Ida. 654, 


112 P 204, 32 LRANS 34, AnnCas 
1912A 210. 
9. Swanson v. Nacogdoches, (Tex. 


Civ. A.) 161 SW 83. 

10. Munick v. Durham, 181 N. C. 
188, 106 SE 665, 24 ALR 538. ; 

[a] For example a city operating 
a water system has been held liable 
for an assault by the superintendent 
of the waterworks upon a consumer 
who tendered fifty cents in pennies in 
payment of a water bill, since the 
assault was committed by the super- 
intendent while acting as the agent 
of the city. Munick v. Durham, 181 
N. C. 188, 106 SE 665, 24 ALR 538 
(holding also that such liability was 
incurred because the city operated 
the water plant in its business, and 
not in its governmental, capacity). 
See generally infra § 1948. 

11. Elgin v. Goff, 38 Ill. A. 362; 
Kobs v. Minneapolis, 22 Minn. 159. 
See Faucheux y. St. Martinville, 120 
La. 764, 45 S 600 (holding that a mu- 
nicipal corporation is prima facie 
liable for the unlawful demolition of 
a private building by direction of its 
board of trustees and the burden is 
on the corporation to plead and prove 
that the acts of such board were 
wholly beyond the scope of employ- 


ment). 
Butler vy. Oxford, 69 Miss. 618, 


12. 
13 S 626 

13. Butler Vv. Oxford, supra; 
Palmer vy. St: Albans, 60 Vt. 427, 13 
A 569, 6 AmSR 125. 

14. Keedy v. Amherst, 222 Mass. 
72, 109 NE 817; Harvey v. Hillsdale, 
86 Mich. 330, 49 NW 141; O’Reilly v. 
New York, 205 App. Div. 888, 198 NYS 
76. [aff 286 N. Y. 614 mem, 142 NE 
306 mem]. 

[a] MTlustration. — Where land- 
owners abutting a street on which 
there was a brick sidewalk petitioned 
the village for a cement sidewalk at 
the expense of the village, and, on 
being denied, offered to construct the 
sidewalk if the village would pur- 
chase the brick in the old walk, and, 
this being agreed to, the village side- 
walk contractor was employed to con- 
struct the new walk at the lot owners’ 
expense, the contractor was the agent 
of the lot owners and not of the vil- 
lage, and hence the village was not 
liable for injuries to a traveler re- 
sulting from an obstruction in the 
street negligently left by the con- 
tractor while doing the work, 
Whealy v. Imlay City, 161 Mich. 499, 
126 NW .714. . 

Acts of independent contractors see 
infra §§ 1722-1729. ~ 

15. Hoffman v. Wilmington, 27 
Del,’ 486, 90 A 41; Gray v. Detroit, 
118 Mich. 657, 71 NW 1107; Reese v. 
Lincoln, 99 Nebr. 594, 157 NW 327; 
Hopkins v. Elmore, 49 Vt. 176. 

[a] Thus (1) a municipality is not 
liable for false presentations of a 
town clerk as to the records in his 
office, representations by such clerk 
as to such records not being officiat 
acts. Lyman vy. Edgerton, 29 Vt. 305, 
70 AmD 415. (2) Nor is it liable 
where a city treasurer attempted at 
the request of an individual and for 
his accommodation to give him cer- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1720-1723] 


or surveyor,’® performs services for a private per- 
son and not for the corporation, and injury is ocea- 
sioned by his carelessness or unskillfulness, even 
though it was the duty of the officer to act when 
his services were required by such private per- 
On the other hand a municipal corporation 
which agrees to furnish the completed work through 


sons.!? 


servants over whom it retains cont 


for their negligence in the conduct of the work, al- 
though it is done for the ultimate benefit of an- 


other.1® It has been held that, w 
of a municipal corporation require 


houses to have the level and alignment, according 
to which the foundations must be laid, fixed by mu- 
nicipal officers, a mistake in the figures and plans 


furnished by such officers makes 


tain information as to the amount of 
unpaid taxes on particular land bid in 
by the city. Gray v. Detroit, 113 
Mich. 657, 71 NW 1107. 


16. Iowa.—Waller v. Dubuque, 69 
Iowa 541, 29 NW 456. 
Kan.—Kansas City v. Brady, 52 


Kan. 297, 34 P 884, 39 AmSR 349, 53 
Kan. 312, 36 P 726; McCarty v. Bauer, 
3 Kan, 237. 

Ky.—Snyder v. Lexington, 49 SW 
765, 20 KyL 1562. 

Nebr.—Reese vy. Lincoln, 99 Nebr. 
594, 157 NW 327. ¥ 

Pa.—Alecorn Vv. Philadelphia, 5 
Phila. 130 [aff 44 Pa. 348]. ; 

[a] Dlustrations.—(1) A city is 
not liable for the mistake of its engi- 
neer in incorrectly informing an in- 
dividuat as to the established grade 
of a street adjacent to his lot. Wal- 
ler v. Dubuque, 69 Iowa 541, 29 NW 
456. (2) The fact that a city engi- 
neer plans a defective drain, to be 
constructed by private persons, which 
caves in and causes injury does not 
impose any liability om the city. 
Kansas City v:. Brady, 52 Kan. 297, 
34 P 884, 39 AmSR 349, 53 Kan. 312, 
386 P 726. (8) An explanation by a 
city engineer of technical language 
and records to property owner trying 
to ascertain cut to be made in grad- 
ing street is outside scope of his 
duties, and the city is not liable for 
damages from erroneous information. 


Reese v. Lincoln, 99 Nebr. 594, 157 
NW 327. 

17. Waller y. Dubuque, 69 Iowa 
541, 29 NW 456; McCarty v. Bauer, 
3 Kan. 237. 

18. Tatsuuma Kisen Goshi Kaisha 


v. Seattle, 237 Fed. 289. ; 

[a] Illustration.—An engineer who 
was an employee of the port of 
Seattle, which contracted with a 
stevedore to furnish the use of a 
erane and engineer in loading a ves- 
sel, the operation of the crane being 
wholly in charge of the engineer, 
remained the servant of the port so 
that it was liable for damage to the 
vessel by his act. Tatsuuma Kisen 
Goshi Kaisha v. Seattle, 237 Fed. 289. 

19. Dubois v. St. Louis, 30 Que. 


Super. 289. 
20. UW. S.—Pritchard v. George- 
town, 19 F. Cas. No. 11,437, 2 Cranch 


PGi A 
S ea eee v. Madison, 1 Ind. 281, 
48 AmD 361. 
La.—Wilde v. New Orleans, 12 La. 
: McGary v. Lafayette, 4 La. 
Ann. 440; McGary vy. Lafayette, 12 
Rob. 674, 48 AmD 239. ; 
Mass.—Thayer v. Boston, 19 Pick. 
31 AmD 157. ; : 
Pee Davis y. Jackson, 61 Mich, 


530, 28 NW 526. 


Miss.—Sherman y. Grenada, 51 
iss. 186. 
ee male vy. Croft, 60 Nebr. 57, 
82 NW 120. 


N. Y.—Munk v. Watertown, 67 Hun 


261, 22 NYS 227. ; 
Okl.—Oklahoma City y. Hill, 6 Ok1. 


114, 50 P 242. 
R. I.— Willoughby v. Allen, 25 R. I. 
531, 56 A 1109; Horton v. Newell, 17 
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Estoppel. 


rol is responsible 


here the by-laws 
persons building 


the municipality 


Ere ol Le Omang 1 Os 

Wash.—Commercial Electric Light, 
etc., Co. v. Tacoma, 20 Wash. 288, 55 
P 219, 72 AmSR 103. 


W. Va.—Boyer v. Kanawha County, 


Ct., 92 W. Va. 424, 114 SE 750. 

Ly bie baa v. Winnipeg, 4 Man. 
N. B.—McCleave v. Moncton, 35 N. 

B, 296. 


Hse v. Dunwich, 15 Ont. 

Que.—Rinkuk vy. St. Pierre, 56 Que. 
Super. 438; Lemay v. Megantic, 28 
RevlegNsS 56, 68 DomLR 496; Mon- 
treal vy. Doolan, 18 LCJur 124 [aff 13 
LCJur 71]; Doyon v. St.: Joseph, 17 
LCIur 193, 

See McSorley v. St. John, 6 Can, S. 
C. 531 (where it was held by a divided 
court that an officer specially ap- 
pointed to receive money for an im- 
provement under a _ special assess- 
ment, pursuant to a statute providing 
therefor, was acting as the agent of 
the city, and one of the judges con- 
sidered that the corporation had 
adopted the wrongful act of the offi- 
cer who had caused the arrest of a 
party who had been assessed, by re- 
ceiving and retaining the money paid 
and authorizing plaintiff's discharge 
from custody only after such pay- 
ment). > 

[a] Tlustration.—Where the pub- 
lie service commission and indepen- 
dent contractors under it constructed 
a defective sewer through a vault 
space adjoining a sub-basement, and 
the city, through those having charge 
of its sewers, had knowledge of the 
defects in construction, and yet ac- 
cepted the sewer, and maintained it 
in its dangerous condition, the city 
was liable for resulting damage to 
abutting owner. John Wanamaker, 
New York v. New York, 197 App. Div. 
441, 189 NYS 354 [aff 233 N. Y. 652 
mem, 135 NE 956 mem]. 

[b] Acceptance of benefits as rati- 
fication. Oklahoma City v. Hill, 6 
Okl. 114, 50 P 242; Boyer v. Kanawha 
County. Ct... 92) W.Va. 424,- Lid Se 
150. 

[el 1 
a change in the construction of a 
sewer was not authorized by the ac- 
tion of the common council will not 
relieve the city from liability for the 
insufficiency of the sewer as changed, 
when it appears that the change was 
directed by one of the aldermen and 
that the city ratified his act by pay- 
ing for the additional work. Munk 
vy. Watertown, 67 Hun 261, 22 NYS 
227. To same effect Willoughby v. 
Nien a2 a eg Oe Geen LOO=a (2)) 
But where highway commissioners of 
a city made excavations on a private 
way without direction from the city 
council and the cost of the work was 
paid by the city in the usual routine 
of payment for work done by the 
commissioners, it was held that as 
the payment was made without any 


appropriation for highways, upon the 
expenditure having been vouched for 


| Augusta, 118 Ga. 500, 45 SE 486, 
Payment.—(1) The fact that 


special appropriation but out of the| 


by the chairman of the board of high-' 
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lable for resulting damages.!® 

[§ 1721] c. Ratitication of Unauthorized Acts, and 
A municipal corporation may become 
liable by the adoption or ratification of acts which 
are beyond the powers of the agents but within the 
scope of the corporate powers,”° although such un- 
authorized acts, in the manner performed, eonstitute 
a trespass;! and if the work done was within its 
power it may be estopped by its conduct to raise 
the defense of ultra vires, notwithstanding there 
has been a failure to comply with some regulation 
concerning the exercise of the power.22 But where 
the city authorities have no power to authorize an 
act to be done, it being ultra vires, neither have 
they the power to adopt it after its commission.?3 
And where the act is of such a nature that the city 


Way commissioners, examined by the 
auditor, and approved by the commit- 
tee of accounts, none of which officers 
had power to act, it could not be re- 
garded as a ratification by the city of 
the act of highway commissioners. 
Pieneé V.eDripps 13) Ral. sie 

{d] Ratification not shown. — 
Keedy v. Amherst, 222 Mass. 72, 109 
NE 817; Atcheson v. Portage la 
Prairie, 10 Man. 39. 

21. Omaha v. Croft, 60 Nebr. 57, 
82 NW 120; Oklahoma City v. Hill, 6 
Okl, 114, 50 P 242; St. Johns Gas Co. 
v. San Juan, 1 Porto Rico Fed. 160. 

22. U.S.—New York City v. Shef- 
field, 4 Wall. 189, 18 L. ed. 416. 

Ga.—Langley v. Augusta, 118 Ga. 
500, 45 SH 486, 98 AmSR 133. 

Ill.—Chicago v. Norton Milling Co., 
Hire A. 651 [aff 196 Ill. 580, 63 NE 

Mass.—Norton v. New Bedford, 166 
Mass. 48, 43 NE 1034. 

. Y.—Munk v. Watertown, 67 Hun 
261, 22 NYS 227. 

Wash.—Collensworth v. New What- 
com, 16 Wash. 224, 47 P 439. 

[a] MIllustrations.—(1) Where a 
corporation is sued for an injury 
rrowing out of negligence of the cor- 
porate authorities, in their care of 
the streets of the corporation, they 
cannot defend themselves .on the 
ground that the formalities of the 
statute were not pursued in estab- 
lishing the street originally. New 
York City v. Sheffield, 4 Wall. (U. S.) 
189, 18 L. ed. 416. (2) If the authori- 
ties of a city authorized to construct 
drains and sewers beyond its limits 
construct the same without comply- 
ing with the formalities prescribed 
by the charter, or, after the drain 
or sewer is completed, take charge 
of the same, and regulate it as a part 
of the system of drainage and sewer- 
age of the city, the city, when sued 
for an injury resulting from the con- 
struction and maintenance of such 
drain or sewer, cannot defend by 
alleging its want of authority to do 
the act complained of. Langley v. 

98 


AmSR 133. (3) A city which is 
building a sewer, through its officials 
and with its money, cannot urge, as 
a defense to an action for personal 
injuries sustained by a workman 
therein, that through some irregu- 
larity in the proceedings of its offi-- 
cers or board the construction is 
without authority of law. Norton v. 


New Bedford, 166 Mass, 48, 43 NB 
1034. 
23. Ga.—Roughton y. Atlanta, 113 


Ga. 948, 39 SH 316. 

Me.—Cumberland, etc., Canal (“srp. 
v. Portland, 62 Me. 504. 

Md.—Horn v. Baltimore, 30 Md. 218. 

Nebr.—Murray v. Omaha, 66 Nebr. 
279, 92 NW 299, 103 AmSR 702 [dist 
Omaha v. Croft, 60 Nebr. 57, 82 NW 
120 in that the acts there complained 
of were in the line of the city’s au- 
thority] (holding that a municipality 
cannot be held liable for the acts of 
an independent board on the ground 
that it ratified and adopted them, 
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would not be liable for it, although expressly au- | 
thorized, as for acts of police officers** or others 


performing governmental duties,” 
arise by ratification.*° Und 
sumption by the municipality of 


one of its officers in a matter involving such acts 
will not®render the municipality lable.” 
other hand it has been held that a municipality is 
liable for damages caused by a trespass committed 
by a police officer, where the acts were ratified by 


Under these rules the as- 


no liability can | eral Rule. 
the defense of 


On the 


the city,28 if the officer was acting in relation to 


where the matters involved are not 
within the scope of the powers con- 
ferred on the city by the charter, but 
are expressly confided to the board). 

S. D.—Wilson v. Mitchell, 17 S. D. 
515, 97 NW 741, 106 AmSR 784, 65 
LRA 158. 

24 See infra § 1745. 

25. See supra § 1717. 

26. Davis v. Rome, 23 Ga. A. 188, 
98 SE 231; Calwell v. Boone, 51 Iowa 
687, 2 NW 614, 338 AmR 154; Peters 
v. Lindsborg, 40 Kan. 654, 20 P 490; 
Buttrick v. Lowell, 1 Allen (Mass.) 
172, 79 AmD 721. 

27. Buttrick v. Lowell, 1 Allen 
(Mass.) 172, 79 AmD 721; Kelly v. 
Barton, 26 Ont. 608 [aff 22 Ont. A. 
522]; Pease v. Moosomin, 5 Terr. L. 
207. See also Mitchell v. Rockland, 52 
Me. 118 (where it was intimated that 
the city could not ratify acts com- 
mitted under the authority of a 
health officer, but conceding for the 
purposes of the case that such acts 
might be ratified, it was held that 
payment by the city of a bill by one 
employed by the health officer, with- 
out knowledge that the services for 
which payment was made were so 
negligently performed as to injure 
others, was not a ratification of such 
acts). 

28. Wilde v. New Orleans, 12 La, 
Ann. 15 (where, however, it did not 
appear that the acts were not done in 
matters purely municipal, and it 
would seem to he that they were so 
committed, the case being decided 
upon the authority of McGary v. 
Lafayette infra note 29, where the 
acts were of that character). 


29. McGary v. Lafayette, 4 La. 
Ann, 440. 
30. Liability of: 
Contractor for injuries from: 
Defect in: 
Sewers and drains see infra § 
1917. 
Streets see infra §§ 1874-1877. 
Public improvements see infra 
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Municipality for negligence of con- 
tractor in construction of drain see 
infra § 1890. 


31. See Master and Servant §§ 
1517-1569. 

32. See cases infra this note. 

[a] Relation held not to exist.— 


(1) Property owners, working on a 
city street in front of their proper- 
ties under an ordinance, are not con- 
tractors exercising an independent 
employment, over whom the’ munici- 
pal authorities have no_ control. 
Meyers v. Philadelphia, 217 Pa. 159, 
66 A 251, 10 LRANS 678. (2) A 
water commissioner appointed in pur- 
suance of Comp. St. (1907) § 18038 is 
not an independent contractor, but 
has, subject to the supervision of the 
board of trustees, general manage- 
ment and control of the village water- 
works, and the village awes to per- 
sons employed by him in connection 
therewith the duty to provide a 
reasonably safe place in which to 
work. Reed v. Syracuse, 83 Nebr. 
713, 120 NW 180. (3) A contractor 
for the collection and cartage of gar- 
bage, but not for its disposal, is the 
agent of the municipality in respect 
to such disposal, and where he de- 
posits the garbage in such a place 
and in such a way as to create a 
nuisance the municipality is liable. 


In re Waterloo Local Bd. of Health, 
44 Ont. L, 338, 15 OntWN 234, 46 
DomLR 387. 

Control or supervision of work see 
infra § 1724. 

33. Ga.—Malin v. Augusta, 29 Ga. 
A. 393, 115 SE 504. 

Ill.— Nevins v. Peoria, 41 Ill. 502, 
89 AmD 392; Fields v. Johnston City, 
143 Ill. A. 485; Foster v. Chicago, 96 
Ill. A. 4 [aff 197 Ill. 264, 64 NE 322]; 
Bast St. Louis v. Giblin, 3 Ill. A. 219. 

Ind.—Staldter v. Huntington, 153 
Ind. 354, 55 NE 88; Leeds v. Rich- 
mond, 102 Ind. 372, 1 NE 711; Julius 
Keller Constr. Co. v. Herkless, 59 Ind. 
A. 472, 109 NE 797. 

Iowa.—Teeters v. Des Moines, 173 
Iowa 473, 154 NW 317, AnnCasi918C 
659; Prowell v. Waterloo, 144 Iowa 
689, 123 NW 346; Bennett v. Mt. 
Vernon, 124 Iowa 537, 100 NW 349. 

Ky.—Jones Vv. Ferro Concrete 
Constr. Co., 154 Ky. 47, 156 SW 1060. 

La.—La Groue vy. New Orleans, 114 
Ea, /2535138)S s160. 

Mass.—Cabot v. Kingman, 166 
Mass. 4038, 44 NE 344, 33 LRA 45; 
Harding v. Boston, 163 Mass. 14, 39 
NE 411. 4 

Mich.—Fuller v. Grand Rapids, 105 
Mich. 529, 63 NW 530; Detroit v. 
Michigan Paving Co., 38 Mich. 358. 

Minn.—Shute v. Princeton Tp., 58 
Minn. 337, 59 NW 1050. ie 


Miss.—Gulfport v. Shepperd, 
Miss. 439, 77.-S 193. 
Mo.—Gerber v. Kansas City, 304 


Mo. 157, 263 SW 432; Salmon v. 
Kansas City, 241 Mo. 14, 145 SW 16, 
39 LRANS 328; McGrath v. St. Louis, 
215 Mo. 191, 114 SW 611; Blumb v. 
Kansas City, 84 Mo. 112, 54 AmR 87; 
Barry v. St. Louis, 17 Mo. 121; Sap- 
pington vy. Centralia, 162 Mo. A, 418, 
144 SW 1112. 

N. J.—Jansen v. Jersey City, 61 N. 
J. L. 248, 39 A 1025, 

N. Y.—Herman vy, Buffalo, 214 N. Y. 
316, 108 NE 451; Smyth v. New York, 
203 N. Y. 106, 96 NE 409; Johnston v. 
Phoenix Bridge Co., 169 N. Y.' 581, 
62 NE 1096; Uppington v. New York, 
165 N. Y.'222, 59 NE 91, 53 LRA 550; 


Charlock v, Freel, 125 N. Y.. 357, 26, 


NE 262; Herrington v. Lansingburgh, 
110 N. Y. 145, 17 NE 728, 6 AmSR 
348; St. Peter v. Denison, 58 N. Y. 
416, 17 AmR 258; Kelly v. New York. 
11 N. Y. 482 [rev 4 BE. D. Smith 291]; 
Pack v. New York, 8 N. Y. 222; Blake 
v. Ferris, 5 N. 48, 55 AmD 304 
[dist Vogel v. New York, 92 N. Y. 10, 
44 AmR 349 (which held that a city 
is liable for damages done to land, 
caused by an overflow of water from 
excavations made in the course of 
street grading by an independent con- 
tractor, the overflow occurring after 
the completion of the work and at a 
time when the city had a right to 
take charge of and complete the work 
on its own account)]; Gent v. New 
York, Seld. 240; Cassel v. New York, 
167 App. Div. 831, 153 NYS 410; Mc- 
Namara v. New York, 144 App. Div. 
504, 129 NYS 230; Frank v. Rome, 
125 App. Div. 141, 109 NYS 247; Moest 
v. Buffalo, 116 App. Div. 661, 101 NYS 
996 [aff 198 N. Y. 615 mem, 86 NE 
1128 mem]; Kelly v. New York, 106 
App. Div. 576, 94 NYS 872; Haefelin 
v. McDonald, 96 App. Div. 213, 89 
NYS 395; Jewell v. Mt. Vernon, 91 
App. Div. 578, 87 NYS 120; White v. 
New York, 15 App. Div. 440, 44 NYS 
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matters purely municipal.?9 

[§ 1722] 4. Independent Contractors®*°—a. Gen- 
In the ordinary instances of work per- 
formed for a municipal corporation, the general 
rule*! is applied that, where the relation between 
the municipality and the contractor is clearly that 
of employer and independent contractor,*?? the mu- 
nicipality is not liable for injuries caused by the 
negligence or wrongful acts of such contractor in 
doing the work,** although the rule is subject to 


454; Wood v. Watertown, 58 Hun 298, 
11 NYS 864; Herrington v. Lansing- 
burgh, 36 Hun 598; Wendell v. Troy, 
39 Barb. 329 [aff 4 Abb. Dec. 563, 4 
Keyes 261]; Winters v. New York, 
15 Daly 102, 2 NYS 695; Treadwell v. 
New York, 1 Daly 123; Van Wert v. 
Brooklyn, 28 HowPr 451. 

N. C.—Scales v. Lewellyn, 172 N. 
C. 494, 90 SE 521; Bailey v. Winston, 
157 N. C. 252, 72 SE 966; Denny vy. 
Burlington, 155 N. C. 33, 70 SE 1085. 

N. D.—Montain v. Fargo, 38 N. D. 
432, 166 NW 416, LRA1I918C 600, 
AnnCas1918D 826. ; 

Riedie oka v. Neuding, 41 Oh. 


Or.—Hosford Transp. Co. v. Port- 
land, 70 Or. 366, 141 P 1016; Giaconi v. 
Astoria,.60 Or: /12,° 943 3P 28560413 7P 
180, 37 LRANS 1150. 

Pa.—White v. Philadelphia, 201 Pa. 
512, 51 A 382; Heidenwag v. Phila- 
delphia, 168 Pa.: 72, 31 A 1063; Sus- 
quehanna Depot v. Simmons, 112 Pa. 
384, 5 A 434, 56 AmR 317; Harris- 
burg v. Saylor, 87 Pa. 216: Reed v. 
Allegheny City, 79 Pa 300; Painter v. 
Pittsburgh, 46 Pa. 213; Hookey v. 
Oakdale, 5 Pa. Super. 404. 

Tenn.—Cash v. Casey-Hedges Co., 
139 Tenn. 179, 201 SW 347. 

Utah.—Callahan v. Salt Lake City, 
41 Utah 300, 125 P 863; Morris v. 
Be Lake City, 35 Utah 474, 101 P 

Wash.—Larned v. Holt, 74 Wash. 
274, 133 P 460, 46 LRANS 635. 

Wis.—Nemet v. Kenosha, 169 Wis. 
379, 172 NW _711; Burnham v. Mil- 
waukee, 155 Wis. 90, 143 NW 1067; 
Kuehn v. Milwaukee, 92 Wis. 263, 65 
NW 1030; Harper v. Milwaukee, 30 
eS eines ve 

an.—Halifax v. Lordly, 20 Can. S. 
ee t . 
. S.—Hirtle v. Lunenburg, 44 2 
Sea ve : * 

Ont.—McCann y. Toronto, 28 Ont. 

ee Saunders v. Toronto, 26 Ont. A. 


Que.—Smith v. Montreal, 52 Que. 
Super. 284, 37 DomLR 159. 

ta] Employment of physicians to 
vaccinate children.—Where a_ city 
exercises due care and prudence in 
the selection of the physicians whom 
it employs to perform, without city 
Supervision, the operations in the 
general vaccination of resident chil- 
dren, the alleged negligence of one of 
such physicians in performing a vac- 
cination does not render the city 
liable for personal injuries following 
the operation. Boilard v. Montreal, 
ue. 21 RevLegNS 58, 18 DomLR 


[b] _Contractor held not negligent. 
—(1) Larned vy. Holt, 74 Wash 37h 
133 P 460, 46 LRANS 635. (2) Where 
an employee of a Gontractor was 
struck by a descending elevator in a 
city building, and the accident was 
due to ~his own negligence and not to 
any negligence in the operation of the 
car, the city was not liable. Wise v. 
Philadelphia, 239 Pa. 392, 86 A 862. 
(3) Where a city, owning a. private 
bridge in its municipal capacity, au- 
thorized a power company to string 
high voltage electric wires thereon, 
and a workman engaged by a con- 
tractor hired by the city to paint the 
bridge was killed by a “brush dis- 
charge’ of electricity from one of the 
wires, his death not being the result 
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§§ 1722-1723] 


some exceptions and qualifications. 
A municipal cor- 
poration does not owe to the employees of a con- 


Duty to servant. of contractor. 


tractor the duty to furnish them 


work,*® nor does it owe them any duty to provide 
So it has been held that 
a municipality which engages a contractor to de- 
liver sand to it is under no obligation to a servant 
of the contractor, except the obligation that every 
one is under to a person lawfully upon or adjacent 
to his premises, to use’the care of an ordinary 


a competent employer.®® 


person to avoid injuring him.°? 


[§ 1723] b. Application of, and Exceptions to, 
Rule—(1) In General. The general rule of non- 


lability of a municipality for the 


pendent contractor®® has no application where the 
work contracted to be performed will, in its prog- 
ress, however carefully or skillfully executed,®® be 
necessarily or intrinsically dangerous,*® or create 
a nuisance ;*! where the performance of the contract 


in the ordinary mode necessarily 


sults in the injury complained of*? unless preeau- 


of any act or omission of the con- 
tractor, but the joint act of the power 
company and the city, the doctrine of 
independent contractor was not in- 
volved. Hoppe v. Winona, 133 Minn. 


252,129 NW 577, 33 LRANS 449, 
AnnCas1912A 247, 

34. See infra §§ 1723-1728. 

35. Miller v. Rochester, 196 App. 
Div. 858, 188 NYS 334. 

36. Salmon vy. Kansas City, 241 


Mo. 14, 145 SW 16, 39 LRANS 3828. 

37. McMullen v. New York, 104 
App. Div. 337, 93 NYS 772. 

38. See supra § 1722. 

39. Chicago.v. Murdock, 212 Ill. 
9, 72 NE 46, 103 AmSR 221 [aff 113 
Til. A. 656]; Joliet v. Harwood, 86 
Til, 110, 29 AmR 17; Hugo v. Nance, 
39 Okl. 640, 135 P 346. 

40. Ala.—Birmingham y. McCary, 
84 Ala. 469, 4 S 630 [cit Wood Mas- 
ter & S. (2d ed) §§ 313, 314]. 

Ill.—Chicago v. Murdock, 212 Ill. 
9, 72 NE 46, 103 AmSR 221. 

Ind.—Anderson vy. Fleming, 160 Ind. 
597, 67 NE 4438, 66 LRA 119; Julius 
Keller Constr. Co. v. Herkless, 59 Ind. 
A. 472, 109 NE 797. 

* Iowa.—Bennett v. Mt. Vernon, 124 
Iowa 537, 100 NW 349. 


Minn.—St. Paul v. Seitz, 3 Minn. 
297, 74: AmD 753. 
Mo.—Taylor v. Walsh, 193 Mo. 


A. 516, 186 SW 527. 
N. C.—Carrick v. Southern Power 


Co., 157 N. C. 378, 72 SE 1065; Bailey 
ra panos HT) Nie Os) 2525 672) «SE 


Oh.—Circleville v. Neuding, 41 Oh. 
St. 465; Chapman y. Lepotsky, 23 Oh. 
CirsaCraaNeeSi 90: 

Or.—Hosford Transp. Co. v. Port- 
land, 70 Or. 366, 141 P 1016. 

Tenn.—Cash vy. ae tee ve Co:, 
189 Tenn, 179, 201 SW 347. 

Wis.—Nemet v. Kenosha, 169 Wis. 
379, 172 NW 711. 

fal Work held not intrinsically 
dangerous.—Scales v. Lewellyn, 172 
N. C. 494, 90 SE 521 (holding that 
a city’s contract with one to raise a 
house to the grade of the street was 
not a contract.for inherently danger- 
ous work, so as to make it liable 
for injury to a tenant when the porch 
of his house fell); 
Hedges Co., 439 Tenn, 179, 201 SW 
347. 

Unguarded- excavations in street) 


see infra § 1726. 

41. Staldter v. Huntington, 153 | 
Ind. 354, 55 NE 88; Bennett v. Mt. 
Vernon, 124 Iowa 537, 100 NW 349; 
Murphy v. New York, 128 App. Div. 
463, 112 NYS 807 [mod on other 
grounds 203 N. Y. 106, 96 NE 409]; 
Warden y. New York, 123 App. Div. 
738, 108 NYS 305 [aft TOS ING OY: 
669 mem, 87 NE 1129 mem]; Carrick 
v. Southern Power Co.; 157 N.C. 378, 


Cash v. Casey- | 
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tionary measures are taken;4* where the work is 
itself unlawful or involves a trespass;*4 where the 
municipality is negligent in employing an incom- ° 
petent contractor,*® or in furnishing defective plans 
and specifications for the work;*® or where, after 
notice of the defect or danger resulting from the 
contractor’s negligence, the municipality fails to 
take proper measures to remedy the defect.*7 

In some eases it has been held that 
the necessary and contemplated use of explosives 
in the performance of the work contracted for 1s 


neither necessarily nor so palpably dangerous, ‘when 


acts of an inde- 


work is’ 
apply.°? 


72 SE 1065; Bailey v. Winston, 157 


N. C. 252, 72 SE 966. 


or naturally re- 


42. I1l.—Chicago v. Norton Mill- 
ing=-Co., 97 Tl. Ay 661) fafi, 196111. 
580, 63 NE 1043]; East St. Louis 


v. Murphy, 89 Ill. A. 22. 

Ky.—Frankfort v. Jones, 207 Ky. 
289, 269 SW 326; Pearson v. Zable, 
78 Ky. 170; Louisville v. Shanahan, 
56 SW 808, 22 KyL 1638. 

Minn.—Rich v. Minneapolis, 37 
Minn. 423, 35 NW 2, 5 AmSR 861; 
Sewall v. St. Paul, 20 Minn. 511. 

Nebr.—Omaha v. Jensen, 35 Nebr. 
68, 52 NW 833, 37 AmSR 432, 

N. Y.—Herman v. Buffalo, 214 N. 
¥. (816). 108 “NEY 4525 Ketcham v. 
Cohn, 3 Misc. 427, 22 "NYS 181 [rev 
on other grounds 141 N. Y. 205, 36 
NE 197]. 

Oh.—Cincinnati v. Stone, 5 Oh. St. 


38. 

Or.—Giaconi v. Astoria, 60 Or. 12, 
03, BP S55,. 01S a PivLsc; 37 LRANS 
1150. 


Pa.—-Marsh v. Philadelphia, 8 Pa. 
Dist. 340. 

Wis.—Kuehn v. Milwaukee, 92 Wis. 
263, 65 NW 1030. 

[a] Construction of subway caus- 
ing undermining of plaintiff’s house. 
Marsh v. Philadelphia, 8 Pa. Dist. 


ae 
Ky.—Louisville v. 

56 ew 808, 22 KyL 163. 

Mo. —Broadwell v. Kansas City, 75 
Mo. 213, 42 AmR 406 (where in fill- 
ing in a street a retaining wall was 
necessary to prevent injury to abut- 
ting land). 

Oh.—Chapman vy. Lepotsky, 23 Oh. 
Cir NCEA IN. S290 

Bae faa) v. Wimbleton, [1898] 
2 Q. 212. 

Gane —St. John v. Donald, [1926] 


Shanahan, 


Cant VS.4C2 3719 261)> 2 DomLR 185 
[ate .\GNSoes.), 7 [1925] is DomLR 
815]. 

Ont.—Kirk v. Toronto, 8 Ont. L. 


730, 4 OntWR 496, 25 CanLTOcc 
Notes 29. 
[a] Ilustration.—A municipality 


is liable for injury to adjoining prop- 
erty by earth slipping on removal 
of support of hillside in improving 
a street, Cincinnati v. Filser, 2 Oh. 
AS39419 EP Oh. Cine Ct aN coe ot 127 
| 44. Staldter v. Huntington, 153 
Ind. 354, 55 NE 88; Abercrombie v. 
| Kansas City, 149 Mo. A. 539, 131 SW 
| 129; Hge v. Pheenix Brick, ‘etc., Co:;, 
118 Mo. A. 630, 94 SW 999; Herman 
| v. Buffalo, 214 N. Y. 316, 108 NE 451. 

[a] Trespass held not involved.— 
McGrath v. St. Louis, 215 Mo. 191, 
114 SW 611. 

45. Barnes v. Waterbury, 82 Conn. 
518, 74 A 902. 

46. Julius Keller Constr. Co. v. 
Herkless, 59 Ind. A. 472, 109 NE 
Mote Potter v. Spokane, 63 Wash, 267, 


managed in the ordinary way, as to constitute a 
thing inherently dangerous, and thereby render the 
municipality liable for injuries;#® but in others the 
use of such explosives has been held inherently dan- 
gerous, so as to impose liability on the munici- 
pality,°° where injury results from failure to take 
proper precautions.®+ 
Invalid contract. 
invalid, 


Where the contract for the 
the nonliability rule does not 


115 P 176. See also infra § 1730. 

47. Vogel v. New York, 92 N. Y. 
10, 44 AmR 349; Henry v. Sara- 
toga Springs, 171 App. Div. 827, 15a 
NYS 942; Newman v. New York, 57 
Mise. 636, 108 NYS 676; Morris v. 
Salt Lake City, 35 Utah 474, 101 P 
373; Kitchener v. Robe, ete. Col, 
[1925] Can. S. C. 106, [1925] 1 Dom 
LR 1165 

Effect of acceptance of work see 
infra § 1728. 


48. Generally see Explosives 25 C. 
J. p 180. 
49. Gerber v. Kansas City, 304 


Mo. 157, 263 SW 482. But see Taylor 
v. Walsh, 193 Mo. A. 516, 186 SW 
527 (holding that, where an inde- 
pendent contractor for construction 
of a public sewer, in blasting for the 
excavation in a proper manner, dam- 
aged plaintiff's house through vibra- 
tions, the work being intrinsically 
dangerous, the city was liable). 

{al Use of dynamite in blasting 
rock out of sewer trench is not nec- 
essarily so dangerous as to render 
city liable for injury to child from 
explosion of a dynamite cap picked 
up by him at place of work. Ger- 
ber v. Kansas City, 304 Mo. 157, 263 
SW 432. 

50. Chicago v. Murdock, 212 IMll. 
9, 12, 72 NE 46, 103 AmSR 221 [aff 
113 Ill A 656]; Joliet v. Harwood, 
86 Ill. 110, 29 AmR 17. 

“The nature and power of dyna- 
mite as an explosive have been dem- 
onstrated by universal experience, 
and it is a matter of common knowl- 
edge that the use of dynamite as an 
explosive is intrinsically dangerous, 
and of this the courts will take judi- 


cial notice.” Chicago v. Murdock, 
supra. 
51. Chapman vy. Lepotsky, 23 Oh. 


Cine CEyNWSs 90; 

Collateral acts of negligence on 
part of contractor see intra § 1727. 

52. Hepburn v. Philadelphia, 149 
Pa. 335, 24 A 279; Davis v. Wenat- 
chee, 86 ‘Wash. 13, 149 P 337. 

[a] MTllustrations.—(1) Where the 
contract was invalid because not let 
in the manner required by statute, 
the municipality is liable for the 
negligence of the contractor. Davis 
v. Wenatchee, 86 Wash. 13, 149 P 
337. (2) Where the municipal char- 
ter required that all contracts relat- 
ing to city affairs should be in writ- 
ing and countersigned by the comp- 
troller, etc., and there was a faiiure 
to comply with such requirements, 
the city was held liable for injuries 
sustained by the negligent digging 
of a ditch in its streets by a con- 
tractor under a contract made in 
violation of such requirements. Hep- 
sta Tae Philadelphia, 149 Pa. 335, 24 


948 [43 C.J.] 


Contractual assumption of liability. A munici- 
pality cannot invoke the rule of nonliability for the 
‘acts of an independent contractor where it has ex- 
pressly agreed to pay property owners for all dam- 
But where such stipulation is 
made by municipal officers without authority to do 
so, the municipality is not liable.>* 


ages sustained.°* 


[§ 1724] (2) Control of Work. 


nicipality retains control over the manner of doing 


the work or the men employed, 


master and servant arises between it and the con- 
tractor, and the doctrine of respondeat superior ap- 
plies in such cases,** although the control is not ac- 


53. Leeds v. Richmond, 102 Ind. 
372, 1 NE 711; Frankfort vy, Jones, 
207 Ky. 289, 269 SW 326. 

Stipulation with contractor as_ to 
duties and liabilities see infra § 1729. 

54. Sampson vy. Boston, 161 Mass. 
288, 37 NE 177. 

55. Ariz—Tucson vy. Dunseath, 15 
YAPIZ. 855, 01389) P1177, 

Cal.—Newman v. Alhambra, 179 
Cal. 42, 175 P 414; Perkins v. Blauth, 
163 Cal. 782, 127 P 50. 

Ill.— Chicago v. Murdock, 212 Ill. 
9, 72 NE 46 [aff 113 Ill. A. 656]; Chi- 
cago v. Dermody, 61 Ill. 431; Chicago 
v. Joney, 60 Ill. 383; Hamill v. Terri- 
tilly, 195 Til. A. 174; Plannagan<v. 
Bloomington, 156 Ill. A. 162; Chicago 
Vo ust, eh weary pasta St, 
Louis v. Murphy, 89 Ill. A. 22. 

Md.—McCarthy v. Clark, 115 Ma. 
454° 815A 125 Hanrahan *v.: Balti- 
more, 114 Md. 517, 80 A 312; Thill- 
Bau v. Baltimore, 111 Md. 131, 73 A 

Mich.—Barker v. Kalamazoo, 146 
Mich. 257, 109 NW 427. 

Mo.—Scott v. Springfield, 81 Mo. A. 
312 [dist Blumb v. Kansas City, 84 
Mo. 112, 54 AmR 87 (where the right 
to control the workmen was only to 
the extent of compelling the con- 
tractor to discharge) ]. 

N. Y.—Wendell v. Troy, 4 Abb. 
Dec. “503, 4 Keyes 261; Lobravico v. 
New York, 155 App. Div. 184, 140 NYS 
161; Schumacher vy. New York, 40 
App. Div. 320, 57 NYS 968 [aff 166 
N. Y. 103, 59 NE 773]; Goldschmid 


v. New York, 14 App. Div. 135, 433 
NYS 447; ‘Delmonico v. New York, 


3 -N. Y. Super. 222; Silverman vy. New 
York, 114 NYS 59. 

N. C.—Bailey v. Winston, 157 N. 
@ie2524 
ton, 155 N. C. 33,.70 SE 1085. 

Oh.—Morrissey v. Cincinnati, 14 
OhiCir:  CteeNe Ss 


1121 mem]; Massillon v. Huff, 14 Oh. 


Cir. Ct. N.S. 193, 32 Oh, Cir, Ct. 
Okl.—Tulsa v. McIntosh, 90 Okl,. 


50, 215 P 624; Pressley v. Sallisaw, | 


54 Okl. 747, 154 P 660; Hugo v. 
Nance, 39 Okl. 640, 135 P 346; Chas. 
TsDerr’ Constr. Co; *v,’ Gelruth,: 29 
Okl. 538; 120 P 253: 

Pa.—Harrisburg v. Saylor, 87 Pa. 
216; Norris v. Philadelphia, 49 Pa. 
Super. 641. 

R. I.—Sroka v. Halliday, 


119, 97 A 965, AnnCas1918D 961. 


Wash.—Kaler  v. Puget Sound 
Bridge, etce., Co., 72 Wash. 497, 502, 
130 P 894, 20 ALR 674 [cit Cyc]; 


Seattle v. Buzby, 2 Wash. T. 25, 


supervision of the city surveyor). 

Wis.—Kuehn vy. Milwaukee, 92 Wis. 
263, 65 NW 1030. 

B. C.—Steves v. South Vancouver, 
CHB CAT: 

N. B.—Donald v. St. John, [1925] 
3 DomLR 815 [app dism [1926] 
Can. S. C;-371, £1926] 2: DomLR. 185). 

Ont.—Grassick v. Toronto, 39 U. 
CerO7 BS 306: 

[a] The generally accepted mean- 
ing of the term “independent con- 
tractor” negatives the close super- 
vision of the work by the employer, 
and where the contract between the 


72 SE'966; Denny y. Burling- | 


Ug so Oh, Cink Ct. 
041 [aff 87. Oh. St. 525 mem, 102 NE: 


39°Ry 1! 
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tually exercised;°* and the same rule is applied 
where by charter provision or statute the work is’ 
required to be done under the charge of a particular 
officer of the municipality.*” But on the other hand 
the corporation will not be liable for the negligent: 
performance of a contract by an independent con- 


tractor or for the acts of his servants, even if the 


Where the mu- 


the relation of 


parties clearly: confers a supervisory 
power on the representative of a mu- 
nicipal corporation and over a pub- 
lic employment contractor, the rela- 
tion between the municipality and 
the contractor can be no other than 
master and servant. Tulsa v. Mc- 
Intosh, 90 Okl. 50, 215 P 624. re 
[b] This rule has been applied: 
(1) To. a contract for repairing a 
street, ~providing that the work be 
done under the direction of the city 
civil engineer, or agent appointed by 
the city council for the same, who 
shall have entire control over the 
manner of doing and shaping all or 
any part of the same, and whose 
directions must be strictly obeyed. 
Cincinnati y. Stone, 5 Oh. St. 38. (2) 
Where the city retained the right to 
determine where underpinning or 
shoring up of foundations should be 
done, and in fact refused or neg- 
lected to authorize it, this omission 
being the negligence complained of. 
Stork v. Philadelphia, 199 Pa. 462, 
49 A 236. (3) Under a charter con- 
ferring on the board of public works 
the control of the streets and pro- 
viding that improvements made there- 
on shall be made under the manage- 
ment of the board, a contract pro- 
viding. that the city engineer shall 
have superintendence of the improve- 
ment, and that any person employed 
on the work disobeying the city en- 
gineer shall be discharged. Cooper 
v. Seattle, 16 Wash. 462, 47 P 887, 


58 AmSR 46. 
+56) Hamill. v. Territilli, 195-111, 
EAC ANAS : 

57. Chicago v. Dermody, 61 Ill. 
431; Groves v. Rochester,.39 Hun 
(N. Y.) 5; Harper y. Milwaukee, 30 
Wis. 365. 

58. U. S.—Cox v. Philadelphia, 165 
Fed. 559. 


Ga.—Malin v. Augusta, 29 Gag. A. 
393, 115 SE 504, 


Ill.—Foster v. Chicago, 197 Ill. 
264, 64 NE 322; Nevins v. Peoria, 
41 Til. 502, 89 AmD 392; Cary ‘v. 


Chicago, 60 Ill. A. 341, 

Ind.—Staldter v. Huntington, 153 
Ind. 354, 55 NE. 88; Julius Keller 
Constr. Co. v. Herkless, 59 Ind. A. 
472,'109 NE 797. 

Iowa.—Teeters v. 
sone 473, 154 NW 317, AnnCas1918C 
659. 


Mass.—Harding v.. Boston, 163 
Mass. 14, 39 NE 411. 
Miss:—Gulfport v. Shepperd, 116 


Miss. 439, 77 S 1938. 
Mo.—Gerber v. Kansas City, 304 
Mo. 157, 263 SW 482; Salmon v. 


3| Kansas City, 241 Mo. 14, 145 SW 16, 
P 180 (contractor acting under the. 


39 LRANS 328; McGrath v. St. Louis, 
215 Mo. 191, 114 SW 611; Lofty v. 
Lynch-McDonald Constr. Co., 215 Mo, 
A. 163, 256) SW 83. 

N..Y¥.—Froelich v. New York, 199 
N. Y. 466, 98 NE 79; Uppington v. 
New York, 165 N. Y. 222, 59 NE 91, 
53 LRA 550; Von Lengerke v. New 


Per ip 150 App. Div. 98, 1384 NYS 
832. 

N. C.—Denny v.. Burlington, 155 
N.C. 33, 70 SE 1085. 


N. D.—Montain v. Fargo, 38 N. D. 
432, 166 NW 416, LRA1918C_ 600, 
AnnCas1918D 826. 

Pa.—Ginther v. Yorkville, 3 Pa. 


For later cases, developments and changes in the law see cumulativ 


Des Moines, 173° 


work is done under the direction of an official au- 
thorized to inspect it and vested with all powers 
necessary to secure compliance with the contract, 
but with no authority to control the men or the 
manner of their work, such power of direction re- 
ferring merely to the result of the work.** 


Super. 403. } 
Utah.—Callahan y. Salt Lake City, 
41 Utah 300, 125 P 863. 
Wash.—Provine y. Seattle, 59 Wash, 
681, 110 P 619. 
N. B.—Dooley v. St. John, 38 N. B. 
455. 
Ont.—Murphy v. Ottawa, 13 Ont. 
Montreal, 


334. 

Que.—Smith v. 52 Que. 
Super, 284, 37 DomLR 159. 

“The difference between an inde- 
pendent contractor and a mere serv- 
ant is not determined solely by the 
retention of a certain kind or degree 
of supervision by the employer. It 
is to be determined by the contract 
as whole,—by its spirit and essence, 
—and not by the phraseology of a 
single sentence or paragraph. Being 
a contractor, and not a mere servant 
of the city, the latter cannot be held 
liable for his negligence in the per- 
formance of his work.’ Foster v. 
Chicago, 197 Ill. 264, 268, 64 NE 322. 

{a} Mlustrations.—The municipal- 
ity was held not liable: (1) Where, 
although the contractor agreed to 
perform all the work “‘under the im- 
mediate direction and superinten- 
dence of the commissioner of public 
works, and to his entire satisfa¢tion, 
approval and acceptance,” the work 
he agreed so to perform was that 
prescribed in the contract, and this 
direction and superintendence relate 
to results, to the character of the 
workmanship and not to methods, un- 
less by the use of improper methods 
the character of the workmanship 
was rendered unsatisfactory. Fos- 
ter v. Chicago, 96 Ill. A. 4. (2) Where 
the workmen were required to be 
residents of the city and the super- 
intendent of sewers and _ inspector 
were authorized to give instructions 
so that certain results might be ob- 
tained. Harding v. Boston, 163 Mass. 
14, 39 NE 411. (3) Where the reser- 
vation was of the right to annul a 
contract or suspend work under it, 
and to compel the contractor to dis- 
charge any workman disobeying cer- 
tain diréctions of the city engineer. 
Blumb v. Kansas City, 84 Mio. 112, 
54 AmR 87; Ege vy. Phenix Brick, 
ete., Co., 118 Mo. A. 630, 94 SW 999. 
(4) Under a contract to do work ac- 
cording to plan referred to therein, 
and to conform the work to such 
further directions as should be given 
by the street commissioner and one 
of the city surveyors. Pack v. New 
York, 8 N. Y, 222. But i-see Del- 
monico v. New York, 3 N. Y. Super. 
222 (city held liable where contrac- 
tor undertook to perform the work 
under the direction of a street com- 
missioner). (5) Where the contract 
stipulated that an engineer should 
have power to direct changes in the 
time and manner of @onducting the 
work. Erie v. Caulkins, 85 Pa, 247, 
27 AmR 642. (6) So it has been 
held that a provision that ‘the whole 
work” was to be “under the direc- 
tion and to the entire satisfaction,” 
etc., did not give the corporation any 
power to control the contractor in 
the choice of his servants but merely 
gave power to direct as to the results 
of the. work. Kelly v. New York, 
11 N. Y. 432. (7) Where a city had 
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[§ 1725] (8) Nondelegable Duties—(a) In Gen- | performing work requiring excavations or obstrue- 


eral. Another exception to the general rule of non- 
hability of the municipality®® is that a municipal 
corporation on which a positive duty is imposed 
by law cannot evade responsibility by delegating 
such duty to an independent contractor, and it will 
be liable for the negligence of such contractor in 
the performance of the work;®° and the same liabil- 
ity 1s ineurred by the municipality where the work 
is done pursuant to a special franchise or charter 
The liability of the municipality in the 
ease of nondelegable duties is especially applicable 
where injuries are caused by acts of contractors in 


power.®t 


a reservoir built by an independent 
contractor, it had the right to in- 
spect the work to see that it was 
done according to the specifications; 
and the fact that its engineer in- 
spected the work did not destroy the 
independence of the contractor, and 
render his servants those of the city. 


Denny v. Burlington, 155 N, C, 33, 
70 SE 1085. 
{[b] Suggestions as to manner of 


work.—A city engineer having no au- 
thority to assume control over the 
work of an independent contractor 
did not bind the city by making 
suggestions as to how the contrac- 
tor should perform his work, thus re- 
moving the relation of master and 
independent contractor. Denny Vv. 
Burlington, 155 N. C. 33, 70 SE 1085. 

59. See supra § 1722. 

60. U. S—Great Lakes Towing Co. 
v. Kelley Island Lime, etc., Co., 176 
Fed. 492, 100 CCA 108. 

Ind.—Julius Keller Constr, Co. v. 
Herkless, 59 Ind. A. 472, 109 NE 
fe eh k ts aaorl Bros. Wholesale Gro- 
cery Co. v. Kansas City, 115 Kan. 
589, 224 P 47. . 

La.—Elias vy. New Iberia, 137 La. 
691, 69 S 141. : ; 

Mass.—Cabat v. Kingman, 166 
Mass. 403, 44 NE 3844, 33 LRA 45. 

N. Y.—Herman y. Buffalo, 
Y. 316, 108’ NE 451; Hawxhurst v. 
New York, 43 Hun 588. 

N. C.—Bailey ae Winston, 157 N. 

.- 252,-72 SE 966. 

soil ratsa v. Copp, 106 Okl. 44, 
234 P 740; Hugo v. Nance, 39 Okl. 
‘ 35 P 346. 
Oe Hostord Transp. Co. v. Port- 
land, 70 Or. 366, 141 P 1016; Giaconi 
v. Astoria, 60 Or. 12, 113 P 855, 118 
P 180, 37 LRANS 1150. . s 

Pa.—-Johnson Co. v. Philadelphia, 
236 Pa. 510, 84 eae 42 LRANS 

AnnCas1914A : ; 
Pia, oMoeris v. Salt Lake City, 


h 474, 101 P 378. 
arn Ge ateres vy. South Vancouver, 


By Cre ii: ; 
: [a] Bule applied.— (1) A city. 
vested by statute with control over 
all public bridges within its limits 
and the duty of keeping them in re- 
pair and free from nuisance cannot 
divest itself of such duty or of lia- 
bility for damages caused by its non- 
performance by delegating the work 
to an independent contractor. Great 
Lakes Towing Co. v. Kelley Island 
Lime, etc. Co., 176 _ ed. 492, 100 
CCA 108 [mod 144 Fed. 207]. (2) 
Under an ordinance of defendant city 
imposing on it an absolute obliga- 
tion to connect a house wired for 
electricity with its line, responsi- 
bility for negligent installing of 
such connection by a claimed inde- 
pendent contractor was on the city. 
lias v. New Iberia, 137 La. 691, 
69 S 141. (3) A city, acting under 
permission from the war department 
to remove a bridge and erect a new 
one in a navigable river, cannot dele- 
gate the duty of keeping the river 
free from obstructions in the course 
of the work. Hosford Transp. Co. v. 
Portland, 70 Or. 366, 141 P’' 1016. 
62... Savannah v. Waldner, 49 Ga. 
316; Chicago v. Murdock, 212 Ill. 9, 
72 NE 46, 103 AmSR 221 [aff 113 
ll. A 656]; Karpinski-v. South River, 


214 N., 


85 N.S. Te 208, $88" A §1078sCanal 
El., ete., Co. v. Cincinnati,-9-Oh. Dec. 
(Reprint) 744, 17 CincLBul 117. 

[a] Rule applied.—Where a city, 
in building a sewer under a canal 
by permission of the state, granted 
on condition that the city protect 
the cunal and the rights of the lessee 
of the water power, let the work 
to an independent contractor, by 
whose negligence the flow of the 
water in the canal was interrupted, 
to the injury of the lessee, it was 
held that the city was liable for the 
contractor’s negligence. Canal Ele- 
Vator, etc,, "Cov. -Cincinnati: (9 On. 
Dec. (Reprint) 744, 17 CincLBul 117. 

62. See infra § 1726. 

63. See infra § 1761. 
cases infra note 64. 

6&4 U. S—St. Paul Water Co. v. 
Ware, 16 Wall. 566, 21 L. ed. 485; 
King v. Cleveland, 28 Fed. 835 [aff 
L325. Ss eo, LOS Cte 90,32 eli ed: 


And see 


334]. 

Ala.—Birmingham y. McCary, 84 
Ala. 469, 4 S 630. 

D. C.—Koontz y. District of Colum- 
bia, 24 App. 59. 


Fla.—Jacksonyille vy. Drew, 19 Fla. 
106, 45 AmR 5. 


Ga.—Savannah y. Waldner, 49 Ga.! 


316. 

Ill.—Jefferson v. Chapman, 127 Ill. 
438, 20 NE 33, 
27 TH MAS 43 ic Sprineteld™ vir Wwe 
Claire, 49 Ill. 476; Bloomington v. 
Bay, 42 Ill. 503; Scammon vV: 


v. Collinsville, 165 Ill. A. 457; Cole 
v: Bast St} Liouis; 158 Ill. “A. 494; 
Sterling yv. Schiffmacher, 47 Ill. A. 
141. 

Ind.—Anderson y. Fleming, 160 
Ind. -597; -67 NE 443,766 PRA 119; 
Logansport v, Dick, 70 Ind. 65, 36 
AmR 166; Centerville v, Woods, 57 
Ind. 192; Grove v. Ft. Wayne, 45 
Ind. 429, 15 AmR 262; Indianapolis 
Ve" Coxe 76) Inds way wig d., oat ON Hr 6); 
Julius Keller Constr. Co. v. Herk- 
Tess, 59) Ind. Ag’ 472) 109 NEP 79'T 
Indianapolis v. Marold, 25 Ind. A. 
428, 58 NE 512; Park v, Adams 
County, 3 *Ind. AL 536, 30 INE) £47. 

Iowa.—Frohs vy. Dubuque, 169 Iowa 
431, 150 NW 62; Prowell v. Water- 
loo, 144 Iowa 689, 123 NW 346; 
Pace v. Webster City, 138 Iowa 107, 
115 NW 888. 

Kan.—Larson Bros. Wholesale 
Grocery Co. v. Kansas City, 115 Kan. 
589, 224 P 47; Rogers v. Coffeyville, 
95 Kan: 171,147 B 3816. 

Ky.—Harlan v, Parsons, 202 Ky. 
358, 259 SW 717; Bellevue v. Rentz, 
152 Ky. 426, 153 SW 732; Frankfort 
vy. Allen, 82 SW 292, 26 KyL 581; 
Glasgow v. Gillenwaters, 113 Ky. 140, 
67 SW 381, 23 KyL 23875. 

Me.—Butler v, Bangor, 67 Me. 385. 

Md.—Baltimore v. Leonard, 129 Md. 
621, 99 A 891; Thillman v. Balti- 
more, 111 Md, 131, 73 A 722; Balti- 
more v. O’Donnell, 53 Md. 110, 36 
AmR 395, 

Mass.—Stewart v. Hugh Nawn 
Contracting Co., 223 Mass. 525, 112 
NE 218; Stoliker v. Boston, 204 Mass. 
522, 90 NE 927; Brooks v. Somer- 


166 
35 
Hughes vy. 


556, 132 NW. 114, 
[eit Cyc]; 


Detroit, 161 Mich. 283, 126 NW 214, 


11 AmSR -136 [aff 


Chi-! 
cago, 25 Tll. 424, 79 AmD 334; Nichols: 


| 4 AmSR_ 453; 


| tions in streets.° 

[§ 1726] (b) Work or Excavation in Street. Un- 
der the rule sustained by the great weight of au- 
thority the duty of a municipality to keep its streets 
in a reasonably safe condition for travel cannot be 
delegated ;** and if a contractor, in the performance 
of a contract for the construction of sewers or other 
improvements in the streets, makes excavations or 
creates other obstructions in a street, the munici- 
pality will be liable for any injury sustained by 
reason of a failure to safeguard the publie by bar- 
riers and lights, or otherwise,°* unless exempted 


137 AmSR 504; Beattie v. Detroit, 
129 Mich, 20, 88 NW 71 (under stat- 
ute requiring city to keep its ways 
in safe condition for travel, and a 
contract for paving requiring the 
street to be kept open, the city is 
bound to see that it is not left dan- 
gSerous to travel); Southwell v. De- 


troit, 74 Mich. 438, 42 NW 118; 
Detroit v. Corey, 9 Mich. 165, 80 
AmD 78. 


Minn.—St. Paul y. Seitz, 3 Minn. 
297, 74 AmD 753. 

lfo.—Gerber v; Kansas City, 304 
Mo. 157, 263 SW 482; Hunt v, St. 
Louis, 278 Mo. 213, 211 SW 673: 
Robinson v. Kansas City, 181 SW. 
1004; Hainford vy. Kansas City, 103 
Mo. 172,. 15 SW 753; Russell v. 
Columbia, 74 Mo. 480, 41 AmR 325: 
Welsh vy. St. Louis, 73 Mo. 71; Bas- 
Sett_v. St. Joseph, 53 Mo. 290, 14 
AmR 446; Bowie y. Kansas City, 
51 Mo. 454; Blake v. St. Louis, 40 
Mo. 569 [overr in effect Barry v. 
St. Louis, 17 Mo. 121 on this point]; 
Burton v. Kansas City, 181 Mo. A. 
427, 168 SW. 889; Schlinski vy. St. 
Joseph, 170 Mo. A. 380; 156 SW 823; 
Ray v. Poplar Bluff, 70 Mo. A. 252. 

Nebr.—Randall_ vy. Chadron, 112 
Nebr, 120, 198 NW 1020; Beatrice vy. 
Heid aul oie 214, 59 NW 770; Omaha 
v. Jensen, Nebr. 68, 52 NW 
87 AmSR 432. ; a 

- Y.—Johnston y. Phenix Bridge 

Co., 169 N. Y. 581, 62 NE 1096; eee 
ing v. Terminal R. Co.,-169 N. Y. 1, 
61.NE 983, 88 AmSR 521; Petten- 
gill v. Yonkers, 116 N. yY. 5a8, 22 
NE 1095, 15 AmSR 442; Turner v. 
Newburgh, 109 N. Y. 301, 16 NE 344, 
Brusso v. Buffalo, 90 
N. VY. (679%) ‘Storrs’ “v; WMitiea yy A aeN® 
Y. 104, 72 AmD 437; Cassel v. New 
York, 167 App. Div. 831, 153 NYS 
410; Brady v. New York, 149 App. 
Div. 816, 134 NYS 305; Godfrey v. 
New. York, 104. App. Div. 357, 98 
NYS 899 [aff 185 N. Y. 563° mem 
77 NE 1187 mem]; Weber v. Buf. 
falo Re, Co;,'20: App. Div. 292, 47 NYS 
7; Scanlon v, Watertown, 14 App. 
Div. 1, 43 NYS 618; Hawxhurst v. 
New York, 43 Hun 588, 6 NYSt 637: 
Groves v. Rochester, 39 Hun 5; Dres- 
sel v. Kingston, 32 Hun 533; Frazier 
v. Trow’s Printing, etc., Co., 24 Hun 
281 [aff 90 N. Y. 678 mem]; Andrews 
v. Keeler, 19 Hun 87 [aff 90 N. Y. 
678 mem]; Wendell y. Troy, 39 Barb 
329 [aff 4 Abb. Dee. 563, Keyes 
261]; Sulzbacher v. Dickie, 6 Daly 
472, 51 HowPr 514; Newman v. New 
York, 57 Misc. 636, 108 NYS 676:° 
McManus v. New York,-115 NYS 150: 
Bauer v. Rochester, 12 NYS 418...’ 

N. C.—Carrick v. Southern Power 
Co., 157 N. C. 378, 72 SE 1065; Bailey 
v. Winston, 157 N. C. 252, 72 sh 
966; Kinsey v. Kingston, 145 N. @ 
106, 58 SE 912. ¢ 

Oh.— Circleville vy. Neuding, 41 Oh. 
St. Gees Cincinnati v. Stone, 5 Oh 
Simos. : 


Okl.—Hugo v. Nance, 39 Okl. 640, 
647, 1385 P 346 [cit Cyc]. 
Or.—McAllister v. Albany, 18 Or. 


426, 23 P 845. 
Tenn.—Nashville — v. 
Heisk. 1, 24 AmR 289. 
Utah.—Morris v. Salt Lake City, 
85 Utah 474, 101 P 373. 
Va.—Richmond v. Jackson, 118 Va. 
674, 88 SE 49. “ : 


Brown, 9 


950 [43 C.J.] 


from liability by a valid statute;°> and the mu- 
nicipality cannot protect itself in this regard by 
stipulations requiring the contractor to take proper 
precautions.°* In a few jurisdictions, however, this 
exemption to the general rule of municipal non- 
liability is not recognized,®’ while in others the 
liability of the municipality has been held not to 
extend to negligent acts of contractors which are 
purely collateral to the work contracted fo 


Wash.—Seattle Lighting Co. v. 
Hawley, 54 Wash. 137, 103 P65 
Drake y. Seattle, 30 Wash. 81, 70 P 
231, 94 AmSR 844; Seattle v. Buzby, 
PoWash Ts 255) 3. Podsoe 

W. Va.—Wilson v. Wheeling, 19 W. 
Va. 328, 42 AmR 780. 

Can.—Kitchener v. Robe, etc., Co., 
[1925] Can. S. C. 106, [1925] 1 Dom 
LR 1165. i 

Ont.—Kirk. v: Toronto, 8 Ont. L. 
730, 4 OntWR 496, 25 CanLTOcc 
Notes 29. : 

N. W. Terr.—McGillivray v. Moose 
Jaw, 7 Terr. L. 465. 

- [a] MWlustrations.—(1) Where an 
independent contractor, working un- 
der the direction of a city, cut an 
opening in the asphalt pavement, 
and during a suspension in the work 
put in a temporary filling, which 
washed out during a heavy rain, 
the city will be liable for damages 
sustained by one driving into ‘the 
hole while the street was covered 
with water, since it was the duty 
of the city to anticipate and provide 
for the natural effect of rain under 
‘such circumstances. Newman _v. 
New York, 57 Misc, 636, 108 NYS 
676. (2) Where a municipal corpora- 
tion allowed an independent con- 
tractor, engaged in repairing a street, 
negligently to place a cauldron of 
boiling pitch in a busy street with- 
out taking any precautions to pro- 
tect the public, and where it might 
be an attraction to children, the cor- 
poration is liable in damages for 
injuries sustained by a child, who, 
while playing in the street, was 
splashed with the boiling pitch, by 
reason of the breaking of the wooden 
handle of a ladle used by an em- 
ployee of the independent contractor 
in handling the pitch. Waller v. 
Sarnia, 4 OntWN 890, 24 OntWR 204, 
9 DomLR, 834 [dism app 4 OntWN 
408, 28 OntWR 831, 8 DomLR. 629]. 
(3) :-Other “acts creating liability. 
Jefferson v. Chapman, 127 Ill. 438, 
20 NE 33, 11 AmSR 136 (injuries 
caused by the act of one employed 
to grade a street, in not fastening 
the boards on a walk which it had 
been necessary for him to remove in 
the course of the work); Glasgow v. 
Gillenwaters, 113 Ky. 140, 67 SW 
381, 23 Kyl 2375 (closing with 
barbed wire and without any other 
warning a street undergoing repair); 
Circleville v. Neuding, 41 Oh. St. 465 

. (horse killed by falling into an un- 
guarded cistern being constructed by 
a contractor for the city); Nashville 
vy. Brown, 9 Heisk. (Tenn.) 1, 
AmR 289 (pile of sand left by con- 
tractor who was engaged in laying 
a pavement). 

{b]. Cutting down trees.— Where a 
*eontractor employed to lay a side- 
walk cuts the roots of trees stand- 
ing in the street, and five or six 
days thereafter the trees were blown 
down and against the dwelling of the 
abutting owner, the city was held 
liable for the damages to the dwell- 
ing whether the independent contrac- 
tor negligently cut the roots, or 
necessarily did so. Morris v. Salt 
Lake City, 35 Utah 474) 100 P3733 

{[c] Different ground of liability. 
—In some cases in which a city was 
held liable for the negligence of a 
sewer contractor making an excaya- 
tion in the street, the decision was 
based, not on the duty of the city 
to keep the streets in repair, but on 
the ground that the donee of a power 
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[§ 1727] (4) Acts Collateral to Contract. The 
general rule that a municipal corporation is not 
liable for injuries caused by the acts of an inde- 
pendent contractor®® is confined to collateral acts 
or negligence of the contractor or his servants,’® or, 
as otherwise stated, the exception to the general 
rule of municipal nonliability, as in the case of 
breach of duty to keep streets in a condition of 
reasonable safety,’ does not apply where the injury 


7.88 


to construct sewers is bound to guard 
against accidents arising from the 


construction. Monje Vie Grand 
Rapids, 122 Mich. 645, 81 NW _ 574; 
Detroit v. Corey, 9 Mich. 165, 80 
AmD 


Duties and liabilities in respect to 
streets gemerally see infra § 1755 
et seq. 

Liability of contractor see infra 


§§ 1874-1877. 

65. Hincks v. Milwaukee, 46 Wis. 
BOO} 32 Ani yilepes | Cas 
provision in the city charter ex- 
empting the city of Milwaukee from 
liability for injuries caused by the 
neglect of city contractors working 
in the streets was invalid as grant- 
ing a special immunity). 


66. See infra § 1729. 
67. Krause v. Sacramento, 48 Cal. 
221; O’Hale v. Sacramento, 48 Cal. 


212; James v. San Francisco, 6 Cal. 
528, 65 AmD 526 (the decision being 
upon the theory that the obligation 
of the corporation to keep its streets 
in repair is necessarily suspended 
while they are undergoing alterations 
which for the time make them dan- 
gerous, and because the law com- 
pelled the municipality to give out 
the contract to the lowest bidder) 

[a] In Pennsylvania (1) the rule 
is laid down that a municipality is 
not liable for the negligence of an 
independent contractor while en- 
gaged in the construction or repair 
of a street of which he has exclu- 
sive control. Cox v. Philadelphia, 
165 Fed. 559; Norbeck vy. Philadel- 
phia, 224 Pa. 30, 73 A 179, 16 AnnCas 
430; Susquehanna Depot v. Simmons, 
112 Pa. 384, 5 A 434, 56 AmR 317; 
Erie -v. Caulkins, 85 Pa, 247, 27 
AmR 642; Painter v, Pittsburgh, 46 
Pa. 213; Hookey v. Oakdale, 5 Pa. 
Super. 404. (2) But the municipality 
is not relieved from liability where 
the contractor does not have exclu- 
sive control of the street, with the 
authority to prohibit its use by the 
public; and where the corporation 
requires the street to be kept open 
for use while the repairs or im- 
provements are being made, the duty 
rests upon it to maintain the street 
in a reasonably safe condition. 
Reichard vy. Bangor Borough, 286 Pa. 
25, 132 A 808; Johnson Co. v. Phila- 
delphia, 236 Pa, 510, 84 A 1014, 42 
LRANS 512, AnnCas1914A 68; Nor- 
beck v, Philadelphia, 224 Pa. 30, 73 
A 179,16 AnnCas 430. (3) The rule 
requiring a municipality to maintain 
a street, kept open while repairs 
are being made, in a reasonably safe 
condition, applies not only to in- 
juries to travelers, but also to the 
burning of a building abutting on 
the street. Johnson Co, v. Phila- 


delphia, supra, 
63. See infra § 1727. 
69. See supra § 1722. 
70. Cal.—Sievers v. San Francisco, 


115 Cal. 648, 47 P 687, 56 AmSR 153: 

Ill.— Nevins v. Peoria, 41 Ill. 502, 
89 AmD 392; Sterling v. Schiff- 
macher, 47 Ill. A, 141; Hast St. Louis 
v.iGiblin, 3: Ill. A. 219: 


Ind.—Julius Keller Constr. Co. v. 
Taka 69 Ind. A. 472, 109 NE 
Mass.—Harding vy. Boston, 163 


Mass. 14, 39 NE 411. 
Mich.—Detroit v. 
Co., 38 Mich, 358. 
Mo.—McGrath v. St. Louis, 215 Mo. 
191, 114 SW 611. 
N. Y.—Uppington  y, 


Michigan Pav. 


New York, 


[§§ 1726-1727, 


6? Nw. Yne222,.59 (NE .91, 53. LRA 
Oh.—Circleville v.. Neuding, 41 
Oh, St. 465. 
Pa.—Reed v. Allegheny City, 79 


Pa. 300. 

Wis.—Kuehn y. Milwaukee, 92 Wis. 
263, 65 NW 1030. 

[a] In doing what the contract 
does not demand, the contractor does 
not thereby render the city liable for 
an injury resulting from such act. 
Sievers’ v. San Francisco, 115 Cal: 
648, 47 P 687, 56 AmSR 153 (where 
the contract required the grading of 
a street to the “official grade,’ and 
the contractor filled in several feet 
above that grade according to erro- 
neous lines furnished by the city 
engineer and surveyor, whereby dam- 
age to land of an abutting owner 
was occasioned, the mistake of the 
engineer not being chargeable to the | 
city). mY 

[b]  Conversion.— Where a paving 
company had forfeited its contract 
and left a quantity of sand in the 
Street which it had agreed to pave, 
and thereafter, under another con- 
tract to finish the work, another con- 
tractor used such sand, the city was 
not liable for the use of the sand 
made by the second contractor. De- 
oo v. Michigan Pav. Co., 38 Mich. 

[ce] Injury to land.—(1) A city is 
under no duty of protecting adjoin- 
Ing, property against the negligence 
of a contractor constructing a pub- 
lic improvement, when the plan is 
reasonable and not likely to work 
injury if properly carried out. Ju- 
lius Keller Constr. Co. v. Herkless, 
59 Ind. A. 472, 109 NE 797; Mc- 


’Grath v. St. Louis, 215 Mo. 19d D4 


SW 611 (where a contract for the 
grading and paving of a public alley 
specified that the improvement was 
to be made wholly within the alley 
the mere fact that the wall of a 
house adjacent to the alley cracked 
and fell out in the alley as a result 
of the contractor’s excavating under 
it was not alone sufficient to author- 
Ize recovery against the city). (2) 
In construction of sewers not neces- 
sarily involvihg an injury to plain- 
tiffs land, the city will not be liable 
for the negligence of the contractor 
which causes such injury. Harding 
v. Boston, 168 Mass. 14, 39 NE 411: 
Uppington v. New York, 165 N. Y. 222° 
59 NE 91, 53 LRA 550 (where the in. 
jury was to a house resulting from 
a trench in a street which caused 
the ground to settle in front of the 
house). (8) So where the contrac- 
tor, under a contract for improving 
a street, unnecessarily throws earth 
upon an abutting lot, the city is not 
liable. Bloomington vy. Wilson, 14 
Ind. A. 476, 48 NE 387; Fuller vy. 
Grand Rapids, 105 Mich. 529, 63 NW 
530; Reed yv. Allegheny City, 79 Pa, 
300. (4) And a diversion of water 
upon the land of an abutting owner 
in making street improvements is 
collateral to the contract and the city 
will not be liable therefor. Jewell 
v. Mt. Vernon, 91 App. Div. 578, 87 
NYS 120; Harper v. Milwaukee, 30 
Wis. 365 (a statute which makes a 
town liable for damages to person 
or property caused by insufficiency 
or want of repair of a highway re- 
fers only to damages sustained by a 
traveler using the highway and not 
to damages to adjoining property), 
71. See supra § 1726. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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§§ 1727-1729] 


is caused, not by the doing of the work contracted 
for, but by negligent acts wholly collateral to the 


work and not necessarily involved 


this doctrine is applicable to collateral acts of negli- 
gence by the contractor causing injury to one of his 


employees.*3 
Use of explosives. 


plosives used in blasting, in the 
contract for the construction of 
ments.° 
has been held liable on the theory 


keep the streets in a safe condition cannot be dele- 
gated,’® and in others such liability has been im- 
posed on the ground that blasting is intrinsically 


dangerous.** 


[§ 1728] (5) Abandonment, Completion, or Ac- 


72. Ala.—Birmingham v. MecCary, 
84 Ala. 469, 4 S 630. > 
Tll.—Cary v. Chicago, 60 Ill. A. 341. 


Iowa.—Powell v. Waterloo, 144 
Iowa 689, 123 NW 346. 
Ky.—Bellevue v. Rentz, 152 Ky. 


426, 153 SW 732. 

La.—La Groue v. New Orleans, 114 
La. 2538, 38 .S 160. . 

Mo.—Salmon vy, Kansas City, 241 
Mo. 14, 145 SW 16, 39 LRANS 328. 

N. ¥.—Von Lengerke v. New York, 
150 App. Div. 98, 184 NYS 832; Mc- 
Manus v. New York, 115 NYS 150. 

Oh.—Cleveland v. Brooks, 17 Oh. 
Cir. Ct. N. S. 584 [aff 83 Oh. St. 468 
mem, 94 NE 1102 mem]. 

Wash.—Curtis v. Puget Sound 
Bridge, ete., Go., 133 Wash. 323, 233 
P 936; Wilton v. Spokane, 73 Wash. 
619, 1382 P 404, LRAI917D 234, 

W. Va.—wWilson v. Wheeling, 19 
W. Va. 323, 42 AmR 780. 

Ont—Howarth v. McGugan, 23 Ont. 
396; Dorst v. Toronto, 11. OntWR 
738 [app dism 12 OntWR 261]; Clip- 
sham vy. Orillia, 4 OntWR 121. 

{a] Tlustrations.—(1) Where de- 
fendant city had no notice of the 
use by its sewer contractor of a 
traction engine, which blew off steam 
and frightened plaintiff's horse to 
his injury, it was not liable for such 
injury. Quenrud Vv. Moore-Sieg 
Constr. Co., 191 Iowa 580, 181 NW 
16. (2) Blowing off steam from a 
steam roller used by a contractor 
engaged in paving a street, whereby 
a horse is frightened and runs away 
eausing injury, will not render the 
city liable. Cary v. Chicago, 60 Ill. 
AL 34h. (3) A city is not liable 
for injuries to a pedestrian by step- 
ping on a brick negligently placed 
on the sidewalk by a paving contrac- 
tor in violation of his permit to use 
the grass plot for his materials, in 
the absence of notice to the city of 
the obstruction. Bellevue v. Rentz, 
152 Ky. 426, 153 SW 732. (4). The 
city is not liable for the negligence 
of a drainage contractor whereby an 
accumulation of water, sewage, etc., 
causes injury to health. White v. 
New York, 15 App. Div. 440, 44 NYS 
454, : 

{b] The planting of trees on neu- 
tral ground in an avenue does not 
necessarily constitute a defect in the 
street rendering it unsafe or dan- 
gerous for public travel, and the city 
is not liable for injuries to one fall- 
ing at night into a-hole carelessly 
left by the contractor. La Groue 
v. New Orleans, 114 La. 253, 38 S 
160. 

73. Foster v. Chicago, 96 Ill. A. 
4 [aff in 197 Ill. 264, 64 NE 322]; 
Salmon vy. Kansas City, 241 Mo. 
14, 145 SW 16, 39 LRANS 328. 

[a] For example, an injury to the 
contractor’s employee by the caving 
in of an excavation is one for which 
the city is not liable. Foster v. 


The rule that a municipality 
is not liable for the negligence of an independent 
contractor outside the scope of the contract’ has 
been held to apply to injuries by blasting, or by 
negligence in the handling and disposition of ex- 


But in some jurisdictions the municipality 
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therein.72, And 


[43 O.J.] 951 


ceptance of. Work. Where the contractor abandons 
the work and the municipality resumes control, it 
will be liable for injury thereafter resulting from 
the work done.7® 
and accepted, the municipality is liable for injuries 


So where the work is completed 


caused by defects due to the negligence of the con- 


execution of a 
public improve- 


that its duty to 


tractor,’® notwithstanding a provision in the con- 
tract by which the contractor agrees to keep the 
work in repair for a stipulated period.®° 

[§ 1729] c. Stipulations as to Duties and Liabili- 
ties. It is immaterial, as respects the primary liabil- 
ity of the corporation, whether it has or has not 
stipulated in the contract that proper precautions 
should be taken by the contractor for the protection 
of the public, and that he should be liable for acci- 
dents occasioned by his neglect. 
will not relieve the corporation where it would be 
liable if they had been omitted;8! and neither the 


Such provisions 


omission*? nor the insertion of such provisions®? will 


create lability. 


Chicago, 96 Til. A. 4 [aff 197 Ill. 
264, 64 NE 322] (where the court 
distinguishes the case from an in- 
jury to a traveler on the street). 

74. See cases supra notes 69-73. 

75. Gerber v. Kansas City, 304 Mo. 
157, 263 SW 432; Holman v. Clark, 
272 Mo. .266, 198 SW , 868; Salmon 
v. Kansas City, 241 Mo. 14, 145 SW 
16, 39 LRANS 328; Blumb v. Kan- 
sas City, 84 Mo. 112, 54 AmR 87; 
Herrington v. Lansingburgh, 110 N. 
Y. 145, 17 NE 728, 6 AmSR 348; Pack 
v. New York, 8 N. Y: 222; Wilton v. 
Spokane, 73 Wash. 619, 132 P 404, 
LRAI1917D 234. 

{a] Illustrations. —(1) If dyna- 
mite held in readiness near sewer 
work by an independent contractor, 
in proper quantities for use in blast- 
ing, becomes a nuisance by reason 
of the contractor’s negligence of 
method, without more, provided the 
contractor is not incompetent, he 
alone, and not the city, is liable. 
Holman v. Clark, 272 Mo. 266, 198 
SW 868. (2) A municipality is not 
liable for injury caused by an ex- 
plosion of an excessive amount of 
dynamite stored in a street by a 
subcontractor in constructing a sec- 
tion of the rapid transit subway. 
Murphy v. New York, 128 App. Div. 
463, 112 NYS 807 [mod on _ other 
grounds 203 N. Y. 106, 96 NE 409]. 

{b]. Injury resulting from leaving 
dynamite cap at place of wark after 
suspension of work is one occurring 
outside of the scope of the contract 
for which the city is not liable. 
Gerber v. Kansas City, 304 Mo. 157, 
263 SW 432. 

{c] Leaving an unexploded charge 
of dynamite below the street surface 
is negligence wholly collateral to the 
contract work, and the municipality 
is not liable for injury therefrom. 


Wilton v. Spokane, 73 Wash. 619, 
132 P 404, LRA1I917D 234. 
{d] Injuring or frightening 


horses.—(1) A municipal corporation 
is not liable for injury caused by 
the frightening of a horse by blast- 
ing in the construction of a sewer. 
Herrington vy. Lansingburgh, 110 N. 
Y. 145, 17 NE 728, 6 AmSR 348. 
(2) Nor is it liable where a horse 
was injured by a stone thrown from 
a blast in opening and excavating a 
street while the owner was driving 
along another road. Kelly v. New 
York, 11 N. Y. 432 [rev 4 E. D. Smith 
291). 

76. Logansport y. Dick, 70 Ind. 
65, 36 AmR 166. 

77. See supra § 1723. 

78. Vogel v. New York, 92 N. Y. 
10, 44 AmR 349. 

[a] Rule applied.—Where a con- 
tract is abandoned after the digging 
of a deep trench in the street near 
an abutter’s lot, the city will be 
liable for damages caused to such 
lot between the date of the aban- 


donment of the contract and resump- 
tion of the work under another em- 
ployment by the city, by the diver- 
sion of water from the channel in 
which it naturally ran before the 
excavation. Vogel v. New York, 92 
N. Y. 10, 44 AmR 349. 

79. Thillman v. Baltimore, 111 Md; 
131, 73 A 722; White v. Springfield, 
189 Mo. A. 228, 173 SW 1090; John 
Wanamaker, New York vy. New York, 
197 App. Div. 441, 189 NYS 354 [aff 


233 N. Y. 652 mem, 1385 ‘NE 956 
mem]. : 
[a] Thus, even if a city could 


escape liability for damage to prop- 
erty, due to the negligent manner in 
which an alley was filled and re- 
paved while the work was still in 
the hands. of the contractor, it can- 
not do so for damage sustained after 
it has taken control of the alley. 
Thillman y. Baltimore, 111 Md. 131, 
73 A 722. 

80. See infra § 1729. 

81. U. S.—St. Paul Water Co. v. 
Ware, 16 Wall. 566, 21 Li ed. 485; 
Great Lakes Towing Co. v. Kelley 
Island Lime, etc., Co., 176 Fed, 492, 
100 CCA 108 [mod 144 Fed. 207], 

Mass.—Cabot v. Kingman, 166 
Mass. 403, 44 NE 344, 33 LRA 45; 
Brooks v. Somerville, 106 Mass. 271. 

Mich.—Beattie v..Detroit, 129 Mich. 
20, 88 NW 71; Detroit v. Corey, 9 
Mich. 165, 80 AmD 78. 

Nebr.—Omaha v. Jensen, 35 Nebr. 
68, 52 NW 8338, 37 AmSR 482. 

N. Y.—Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 442; 
Storrs, v-e Utica l 17 -INi 5 a 104 ere 
AmD 437; Weber v. Buffalo R. Co., 
20 App. Div. 292, 47 NYS 7; Scanlon 
v. Watertown, 14 App. Div. 1, 43 


NYS 618; Dressel v. Kingston, 32 
Hun 533. i 

N. C.—Bailey v. Winston, 157 N. 
C. 252, 72 SE 966. 

Or.—McAllister v. Albany, 18 Or. 
426, 23 P 845. 

Wash.—Aberdeen Constr. Co. v. 


Aberdeen, 84 Wash. 429, 147 P 2. 

W. Va.—Wilson v. Wheeling, 19 W. 
Va. 323, 42 AmR 780. 

Can.—Kitchener v. Robe, ete., Co., 
[1925] .Can. S. C. 106, [1925]. 1 Dom 
LR 1165. 

[a] Illustration.—A release in a 
street grading contract relieving the 
city from liability for damage caused 
by the negligence of the contractor 
or his servants does not relieve it 
from liability for damage caused by 
its own negligence, Aberdeen Constr. 
me v. Aberdeen, 84 Wash. 429, 147 


82. White v. New York, 15 App. 
Div. 440, 44 NYS 454. 

83. Staldter v. Huntington, 153 
Ind. 354, 55 NE 88; Heidenwag v. 
Philadelphia, 168 Pa, 72, 31 A 1063. 

[a] An indemnity bond taken by 
the city from the contractor to se- 
cure the city against damages re- 
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Agreement to keep in repair. 


Defective Plans. 


sulting from a failure of the con- 
tractor to perform his duty will not 
create liability on the part of the 
city for the acts of the independent 
contractor. Erie v. Caulkins, 85 Pa. 
247, 27 AmR 642. 

84. New York v. Sicilian Asphalt 
Pav. Go., 208 N. Y¥. 45, 101 NE 696, 
46 LRANS 893; Harvey v. Chester, 
211 Pa. 563, 61 A 118; Richmond -yv. 
Jackson, 118 Va. 674, 88 SE 49. 

[a] After resuming control of a 
street, although a contractor was re- 
quired to keep the street in repair 
for three years, the city is liable for 
an injury caused within one year by 
a defect in the street. Harvey v. 
Chester, 211 Pa. 5638, 61 A 118. 

85. Cross references: 

Condition or use of public buildings 

or other property see infra §§ 1925- 

1951 


Defects or obstructions in: 
Sewers, drains, or watercourses see 
infra §§ 1886-1924. 
Streets or other public ways see 
infra §§ 1755-1885. 

86. Generally see infra XVII 
44°Cy Ji. 

87. U. S.—Johnston y. District of 
Columbia, 118 U. S. 19, 6 SCt 923, 30 
L.- ed. 75. 

Brn ee tile Rock y. Willis, 27 Ark. 
572. 

Cal.—San Francisco Union Trust 
Co; vi State, 154, Calisil6, 99 PRESs, 
24 LRANS 1111. 

D. C.—District of Columbia v. Ca- 
ton, 48 App. 96; Bannagan v. Dis- 
trict of Columbia, 13 D. C. 285. 

Ill.—Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS_ 1167, 
AnnCasl1914B 339; Chicago v. Seben. 
165 Ill. 871, 46 NE 244, 56 AmSR 
245; Chicago y. Norton Milling Co., 
OS. (A. Cols 

Iowa.—Wm,. ‘Tackaberry Co. v. 
Simmons Warehouse Co., 170 Iowa 
203, 152 NW 779; Hines v. Nevada, 
150 Iowa 630, 180 NW 181, 32 LRANS 
797; Hume v. Des Moines, 146 Iowa 
624, 125 NW 846, 29 LRANS 126, 
AnnCas1912B 904; Wicks vy. De Witt, 
54 Iowa 130, 6 NW 176. 

BAS ar ee vy. Challis, 9 Kan. 

Me.—Keeley v. Portland, 100 Me. 
260, 61 A 180; Kidson vy. Bangor, 99 
Me. 139, 58 A 900. 

pares Lanse v. Toolan, 37 Mich. 
522 - 
Mo.—Saxton v. St. Joseph, 60 Mo. 
153. 

N. H.—Rowe v. Portsmouth, 56 N. 
H. 291, 22 AmR 464. 

N. Y.—Seifert v. Brooklyn, 101 N. 
Y. 136; 4 NE 321, 54 AmR 664; 
Urquhart v. Ogdensburg, 91 N, Y. 
67, 43 AmR 91 note; Hines v. Lock- 
port, 50 N. Y. 286; Mills .v. Brook- 
lyn, 32 N. Y. 489; Pitman v,. New 
York, 141 App: Div: "670,125 NYS 
941; Ahrens v. Rochester, 97 App. 
Div. 480, 90 NYS 744; Van Wie v. 
Mount Vernon, 26 App. Div. 330, 49 


in 


An agreement by 
the contractor to keep a street in repair does not 
relieve the municipality from liability for injuries 
caused by defects after completion of the work.** 

[§ 1730] D., Liability with Respect to Particular 
Acts and Functions**°—1. Construction and Main- 
tenance of Public Improvements and Works**—a. 
In the making and adopting of 
a plan for a public work or improvement a munici- 
pal corporation acts in its judicial, discretionary, 
and legislative capacity, and hence is not liable for 
injuries which result only from a defect in such 
plan,®’ at least where the defect arises from a mere 
error of judgment,’* although in some cases such 
exemption is not extended to instances where the 
lack of care and skill in devising the plan is so 
great as to constitute negligence.*? 
plan and particulars of a public work are prescribed 


inon v. Voegler, 


MUNICIPAL CORPORATIONS 


And where the 


NYS. 7793— Utica: -¥. | Witica, BelisiCo,, 
24 App. Div. 361, 48 NYS 916; Mc- 
Guinness v. Allison Realty Co., 46 


Mise. 8, 93 NYS 267 [aff 111 App. 
Div. 926 mem, 97 NYS 1141 mem]; 
Hardy v. Brooklyn, 7 AbbNCas 403. 

Oh.—Etzensperger v. Cleveland, 25 
Ohy, Cirn.Cte Nass 03: 

Or.—Warren v. Astoria, 67 Or. 603, 
135 P 527; Giaconi v. Astoria, 60 Or. 
12, as P 855, 118 P 180, 37 LRANS 
1150. 

Pa.—Fair v. Philadelphia, 88 Pa. 
903, 32 AmR 455, 

S. D.—wWalters v. Carthage, 36 S. 
D,-11,, 153 SN W288i: 

Utah.—Morris v. Salt Lake City, 
35 Utah 474, 101 P 373. 

[a] Defective legislation. — The 
doctrine that a city may be liable 
for injuries caused by the negligent 
manner in which public work is per- 
formed by its servants is held not 
to apply to cases of defective legis- 
lation. Saxton vy. St. Joseph, 60 Mo. 
153; Carroll v. St. Louis, 4 Mo. A. 
191; Steinmeyer v. St. Louis, 3 Mo. 
A. 256, 

[b] Trolley poles planned and 
placed in a street by a railroad com- 
pany are not a municipal improve- 
ment, so as to exempt the city from 
liability for injuries resulting from 
the dangerous location of the .poles, 
on the theory that the improper lo- 
cation was an error of judgment in 
making a municipal improvement. 
Stern v. International R. Co., 220 N. 
Y. 284, 115 NE 759, 2 ALR 487, 

Defective plans as to: 


Sewers or drains see infra § 1887, 


Streets see infra § 1794. 
Judicial, discretionary, and legis- 
lative acts generally see supra § 1704. 
88. 


Co, ° 97 Tk. A, 661 [aft 196 Ill. 680, 
63 NE 1043]. 
Ind.—Rice v. Evansville, 108 Ind. 


7, 9 NE 139, 58 AmR 22; North Ver- 
103 Ind..314, 2° NE 
Rozell v. Anderson, 91 Ind. 
Cummins v. Seymour, 79 Ind. 


N. Y.—Gaines v. New York, 156 


821; 
591; 


‘491, 41 AmR 618. 


‘App. Div. 789, 142 NYS 401 [aff 78 
‘Misc. 


126, 137 NYS _ 964, 
215 N. Y. 533, 109 
1916A 259). 


and aff 
NE 594, AnnCas 


Oh.—Dayton v. Taylor, 62 Oh. St. 
11, 56 NE 480; Waugh vy. Marble 
Cliff, 19 OhNPNS 17. 

Pa.—Schroeder v. Mechanicsburg, 
74 Pa. Super. 532. 

Va.—Stansbury y. Richmond, 116 
Va. 205, 81 SE 26, 51 LRANS 984. 
Pert toa v, Toronto, 25 Ont. 

[a] Waterworks.—The adoption of 
a plan for supplying a part of a city 
with water involves the. exercise 
of a delegated governmental power, 
iso that the city is not liable for an 
error of judgment as to the ade- 
\quacy of the system as originally 
finstalled, although it may 


Ill.—Chicago v. Norton Milling‘ 


wy ee ey, 
ye ve o, 


[§§ 1729-1781 


by statute, the municipality is liable for injuries 
sustained through its failure to comply therewith.° 
But the rule of immunity from liability for defective 
plans does not apply to plans made by a ministerial 
board pursuant to an ordinance, since the munici- . 
pality could not delegate its governmental powers 
to such a board.®t 

[§ 1731] b. Negligence in Construction or Main- 
tenance.°2 Although in the carrying out of a publi¢ 
improvement or work which is authorized by law 
the municipality; acting in a lawful manner, will 
not be responsible for consequential damages,°* yet 
in constructing and maintaining such works the gen- 
eral rule is that it acts ministerially, and, as it is 
bound to see that the work is done in a reasonably 
safe and skillful manner, it will be liable for all 
injuries caused by the negligence or unskillfulness 
of its agents and servants,®* and this rule is espe- 


quently become liable after it is 
clearly demonstrated by experience 
that the system is inadequate or de- 
fective. Stansbury v. Richmond, 116 
Va. 205, 81 SE 26, 51 LRANS 984. 

89. Ga.—Rome v. Baker, 107 Ga. 
347, 33 SE 406. 

Ind.—Terre Haute v. Hudnut, 112 
Ind. 542, 13 NE 686; North Vernon 
v. Voegler,.108 Ind. 314, 2 NE 8212 
Crawfordsville vy. Bond, 96 Ind. 236; 
Evansville v. Decker, 84 Ind. 325, 
43 AmR 86; Cummins y. Seymour, 79 
Ind. 491, 41 AmR 618; Weis v. Madi- 


son, 75 Ind. 241, 39 AmR 135; In- 
dianapolis v. Tate, 39° Ind. -282; In- 
dianapolis v. Lawyer, 38 Ind. 348; 


Indianapolis v. Huffer, 30 Ind. 235, 
Ky.—Louisville v. Norris, 111 Ky. 
903, 907, 64 SW 958, 23 Kyl 1195, 
98 AmSR 437. 
Md.—Hitchins vy. Frostburg, 68 
Md. 100, 11 A 826, 6 AmSR 422. 
Oh.—Dayton v. Pease, 4:Oh. St. 80. 
Wis.—Crowley v. Milwaukee, 166 
Wis. 156, 164 NW” 833. : 
See McDonald v.:Duluth, 93 Minn. 
206, 100 NW 1102 (holding that; 
where there are obstacles to over- 
come in the construction of any pub- 
lic work, and reasonable minds might 
differ as to whether the plan adopted 
therefor by the municipality was 
the best and safest one, the decision 
of the municipality on the question 
cannot be reviewed by the courts, but 
a municipality is liable for an in- 
jury caused by an unsafe public 
structure, although the defect exists 
in the plan adopted for its construc- 
tion, if there is no reasonable ne- 
cessity for having the defect). 
_ “Whether a necessity for a given 
improvement of a highway exists 
is clearly, one for the legislative de- 
partments of the city to decide; also 
the character of the improvement is 
within the legislative discretion, sub- 
ject to the qualification that the plan 
adopted must be one not so palpably 
inefficient as to indicate want of care, 
or to imply a failure to exercise 
judgment by the city governing 
Roane E Bel AU v. ne: supra, 
. ardy v. rooklyn, 9 : . 
oo Sp Sia i 182. % eae 
5 oyd v. Kansas City, 2 
622, 237 SW 1001. eines 
92. 
Buia 
uildings and other property s in- 
fra §§ 1925-1951. Sta iy Ooi 
phat and drains see infra §§ 1886— 


Condition and use of munici- 


‘Streets see infra § 1755 et seq. 


93. See infra XVII in 44 CG J. 


94. U. S.—District of Columbia v. 
Woodbury, 136 U. S. 450, 10 Sct 
900, 34 L. ed. 472; Barnes v. Dis- 


trict. of Columbia, 91 U: S. 540. 23 
L. ed. 440; Weightman v. Washing- 
ton Corp., 1 Black 53, 17 L. ed. 52; 
Maryland yv. Miller, 194 Fed. CUS. 114 
CCA 495 [mod 180 Fed. 796]; Car- 


subse-! michael y. Texarkana, 94 Fed, 561; 


A OO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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cially applicable to the negligent construction and 
-operation- of plants and apparatus for supplying 
water®® or electrie light or heat®® to the inhabitants 
of the municipality for profit, and generally; but not 
in all jurisdictions, to neglgence in the construction 
and repair of streets,®? and sewers or drains.°* But 
the rule does not apply to a tort outside the scope 
of employment and in doing what is not a necessary 


or usual incident to the work of 


Boston. v. Crowley, 38 Fed. 202; 
Northern Transp. -Co. v. Chicago, 1§ 
F. Cas. No. 10,324, 7 Biss. 45 [aff 99 
U. S: 635, 25 L. ed. 336]; Pritchard 
v. Georgetown, 19 F. Cas. No. 11,4387, 
veiCranch -C.: C.eV9L. 

Ark.—Hickhoff v. Argenta St. Impr. 
Dist. No: 14, 120 Ark, 212,179 SW 
oon Little Rock v. Willis, 27 Ark. 
572. 

Colo.—Denver vy. Rhodes, 9 Colo. 
554, 13 P 729. 

D. C.—District of Columbia v. Ca- 
ton, 48 App. 96; Koontz v. District 
of Columbia, 24 App. 59. ! 

Ill.— Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339; Chicago y. Mur- 
dock, 212 Ill. 9, 72 NE 46, 103 AmSR 
221 [aff 113 Ill. A. 656]; Chicago v. 
Seben, 165 Ill. 871, 46 NE 244, 56 
AmSR 245; Bloomington v. Brokaw, 
77 Til. 194; Chicago v. McGraw, 75 
Tll. 566; Chicago v. Norton Milling 
Co., 97 Ill. A. 651 [aff 196 Ill. 580, 63 
NE 1043]; Champaign v. White, 38 
Til. A. 233. 

Ind.—Terre Haute v. Hudnut, 112 
Ind. 542, 13 NE 686; Rice v. Evans- 
ville, 108 Ind. 7, 9 NE 139, 58 AmR 
22; Princeton vy. Gieske, 93 Ind. 102; 
Greencastle v. Martin, 74 Ind. 449, 
39 AmR 93; Logansport v. Dick, 70 
Ind. 65, 36 AmR 166; Logansport v. 
Wright, 25 Ind. 512; Ross v. Madi- 
son, 1 Ind. 281, 48 AmD 361. 

Iowa.—Norman vy. Chariton, 201 
Towa 279, 207 NW 134; Hines _ v. 
Nevada, 150 Iowa 620, 130 NW 181, 
32 LRANS 797; Hume v. Des Moines, 
146 Iowa 624, 125 NW 846, 29 LRANS 
126, AnnCas1912B 904; Hendershott 
vy. Ottumwa, 46 Iowa 658, 26 AmR 
182; Ellis v. Iowa City, 29 Iowa 229; 
Templin v. Iowa City, 14 Iowa 59, 
81 AmD 455; Cotes v. Davenport, 9 
Towa 227: Wallace v. Muscatine, 4 
Greene 373, 61 AmD 131. ; 

‘Kan.—Cherryvale v. Studyvin, 76 
Kan. 285, 91 P 60, 11 LRANS 385. 

Ky.—Pearson v. Zable, 78 Ky. 
170. 

Md.—Hanrahan v. -Baltimore,. 114 
Md. 517, 80 A 312; Frostburg v. Hit- 
ehins, 70 Mad. 56, 16 A 380; Hitchins 
vy. Frostburg, 68 Md. 100, 11 A 826, 
6 AmSR 422. i 

Mass.—Aldworth v. Lynn, 153 
Mass: 53, 26 NE 229, 25 AmSR 608, 
10 LRA 210; Boston Belting Co. v. 
Boston, 149 Mass. 44, 20 NE 320; 
Perkins vy. Lawrence, 136 Mass. 305; 
Mayo v. Springfield, 136 Mass. 10; 
Murphy v. Lowell, 128 Mass. 396, 
95 AmR 381; Murphy v. Lowell, 124 
Mass, 564. : 

Minn.—Welter v. St. Paul, 40 Minn. 
460, 42 NW 392, 12 AmSR 752. 

Miss.—Semple v. Vicksburg, 62 
Miss. 63, 52 AmR 181. 

Mo.—Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001; Barree v. Cape 
Girardeau, 197 Mo. 382, 95 SW_ 330, 
114 AmSR 768, 6 LRANS 1090; Gerst 
v. St. Louis, 185 Mo, 191, 84 SW 34, 
105 AmSR 580; Donahoe v. Kansas 
City, 136 Mo: 657, 38 SW 571; Jordan 
vy. Hannibal, 87 Mo. 673; Werth v. 
Springfield, 78 Mo. 107; Fink v. St. 
Louis, 71 Mo. 52; Wegmann v. Jef- 
ferson, 61 Mo, 55; Imler v, Spring- 
field, 55 Mo. 119, 17 AmR 645; Thur- 
ston v. St. Joseph, 51. Mo. 510, 11 
AmR 463; Gibson v. St. Joseph, (A.) 
216 SW 50; Nelson’ v. Kansas City, 
170 Mo. A. 542, 157 SW 94. 

N. Y.—Uppington v. New York, 165 
N. Y. 222, 59 NE 91, 53 LRA 550; 
Urquhart v. Ogdensburg, 91 N. Y. 
67, 48 AmR 91 note; Nims v. Troy, 


making the im- 


59 N. Y. 500; Barton y. Syracuse, 36 
NOY. 54, I°'franscer: A. 3rts vuloya 
vi New York; 5) N. Yi) 1869)255  AmD 
347;, Rochester White Lead Co. v. 
Rochester, 3° N. “Y. 463, 53° AmD 
316; Miller v. Rochester, 196 App. 
Div. 853, 188 NYS 334; Pitman v. 
New York, 141 App. Div. 670, 125 
NYS 941; Dunstan v. New York, 91 
App. Div. 355, 86 NYS 562; Lewen- 
thal v. New York,15 Lans. 6532, 61 
Barb. 511; Kavanagh y. Brooklyn, 38 
Barb. 232; Donohue vy. New York, 3 
Daly 65; McAvoy v. New York, 54 
HowPr 245; New York v. Bailey, 2 
Den. 4383. 33 

N. C.—Willis v. Newbern, 118 N. 
C. 182, 24 SH 706; Meares v. Wil- 
mington, 31 N. C. 73,.49 AmD 412. 

Oh.—Keating vy. Cincinnati, 38 Oh. 
St. 141, 48 AmR 421; Dayton v. 
Pease, 4 Oh. St. 80; Birtwhistle v.. 
Cincinnati, 8 Oh. Dec. (Reprint) 453, 
22 CincLBul 25; EHEtzensperger v. 
Cleveland, 25 Oh. Cir. Ct. N..-S. 303; 
Ne a v. Marble Cliff, 19 OhNPNS 


Okl.—Tulsa v. Copp, 106 Okl. 44, 
234 P 740. 

Or.—Myrtle Point Transp. Co. v. 
Coquille River, 86 Or. 3811, 168 P 
625; Mackay v. Toledo Commn., 77 
Or. 611) 152.5P472607.-Ryder v.. cla 
Grande, 73 Or. 227, 144 P 471; Reiff 
v. Portland, 71 Or, 421, 141 P 167, 
142 P 827, LRA1915D 772; Warren 
v. Astoria,- 67 Or. 603;' 1385. P 527; 
Giaconi v. Astoria, 60 Or, 12, 113 P 
855, 118 P 180, 37 LRANS 1150. 

Pa.—Schroeder v. Mechanicsburg, 
74 Pa. Super. 532; Ranck v. Bobeson 
Tp, J738.. Pas Super: 1290.7 -Hassii v. 
pyaite Haven Borough, 54 Pa, Super. 


S. D.—Walters v. Carthage, 36 S. 
DL wWGss Los eNWie 8a. 
Tex. — Cawthorn Vv. Houston, 


(Commn. A.) 231 SW 701 [rev (Civ. 
A.) 212 SW 796]; Wallace v. Dallas, 
2 Tex. Unrep. Cas. 424. 

Utah.—Morris v. Salt Lake City, 
35 Utah 474, 101 P 373. 

Vt.—Winn y. Rutland, 52- Vt. 
481. 

Va.—Wright v. Richmond, 132 SH 
707; Jones v. Richmond, 118 Va. 612, 
88 SE 82; Powell v. Wytheville, 95 
Va. 73, 27 SE <805. 


Wash.—Blomskog v. Seattle, 107 
Wash. 471, 182 P 571. 
Wis.—Mulcairns v. Janesville, 67 


Wis. 24, 29 NW 565; Smith v. Mil- 


waukee, 18 Wis. 68; Weeks v. Mil- 
waukee, 10 Wis. 242; Milwaukee v. 
Davis, 6 Wis. 3877. ’ 


Can.—New Westminster vy. Brig- 
house, 20. Cam: S$) ©. 520. 

Man.—Pelletier v. Springfield, 
Man. 485, [1924] 4 DomLR 1158, 
[1924] 3 WestWkly 786 [dism app 
[1924] 1 WestWkly 502]. 

Ont.—Mahoney v. Guelph, 43 Ont. 
L. 3138, 43 DomLR 490; McCann v. 
Toronto, 28 Ont. 650; In re Nickle, 
11 Ont. 438; Grassick v. Toronto, 39 
U. Cc. Q. B. 306; Reeves v. Toronto, 
Otis, CosQwus. L5i: 

See Reynolds v. Shreveport, 13 La. 
Ann. 426 (holding that, where it is 
alleged that a municipal corporation 
has executed a lawful power in an 
injurious and malicious manner, the 
presumption will be in favor of the 
propriety and good faith of the acts 
of the corporation, and complainant 
must make out a clear case of will- 
ful oppression to obtain relief from 
the court). ; 

fa] In hauling sand with its 
teams and distributing it generally, 


provement,°® or where the officer doing the work is 
acting as a public officer and not as an agent of the 
municipality.t Moreover the rule imposing liability 
does not apply to public improvements, the construe- 
tion and maintenance of which constitute the exer- 
cise of a governmental function,? as in the eonstrue- 
tion and maintenance of school buildings® and other 
buildings and apparatus established for 
poses, and not for profit.* 


publie pur- 


the city of Houston was undoubt- 
edly acting in its proprietary ca- 
pacity, and in adjusting claims for 
damages arising therefrom it con- 
tinues to act in that capacity, and 
the courts recognized the distinction 
between proprietary and govern- 
mental capacity. Cawthorn y. Hous- 
ton, (Tex. Commn. A.) 231 SW 701 
[rev (Civ. A.) 212 SW 796]. 

[b] Steam roller without spark 
arrester.—A municipality was held 
liable for damages caused by a fire 
set by sparks from a steam roller 
which did not have a spark arrester, 
over the objection that the use of 
the roller was for the benefit of the 


publie. McMahon y. Dubu 107 
AN. 62, 77 NW 617, 70. AmSR 
[c] It is the duty of the munici- 


pality to exercise at least ordinary 
skill and to make the work as little 
injurious aS can be done consistently 
a He eet to Spe the improve- 
ment, ross v. Lampasas, 74 é 
195, 11 SW 1086. : Siege 

{d] Construction of subway.— 
The action of the city of New York 
in building a subway under the sur- 
face of streets for the construction, 
operation, or leasing of a railroad 
operated therein, under the Rapid 
Transit Act is proprietary, and not 
governmental in character, and it 
cannot avoid liability for resulting 
injury to abutting property. In re 
New_York Rapid Transit R. Comrs., 
197 N. Y. 81, 90 NE 456, 36 LRANS 
647,.18 AnnCas 3866; Sinsheimer vy, 
Underpinning, ete., Co., 178 App. Div. 
495, 165 NYS 645 [aff 226 N. Y. 646 
mem, 123 NE 889 mem]. 

{[e] A municipality does not in- 
Sure citizens against damage from: 
works of its construction, and its 
obligation is measured by the exer- 
cise of reasonable care, and liability 
can only be predicated on its neglect 
or misconduct. Silverberg v. New 
York, 59 Misc. 492, 110 NYS 992: 
Ettlinger v. New York, 58 Misc, 229, 
109 NYS 44. 

[f] In Quebec a municipality has 
been held liable for damage to build- 
ings from vibration caused by the 
use of explosives in the prosecution 
by the corporation of work under 
legislative authority, however care- 
fully used. Murdock v. Westmount, 
33 Que. Super. 243, 4 HastLR 409. 

Ministerial acts gemerally see 
supra § 1704. ; 

95. See infra § 1948. 

96. See infra § 1950. 

97. See infra §§ 1755, 1756. 

98 See infra §§ 1889-1891. 

99. Roughton v. Atlanta, 113 Ga. 
948, 39 SH 316. 

Scope of employment generally see 
supra § 1719. 

1. McGovern y. Boston, 229 Mass. 
394, 118 NE 667; Murphy v. Hugh 
Nawn Contracting Co., 223 Mass. 404, 
111 NE 890; Dupuis v. Fall River, 223 
Mass. 738, 111 NE 706; Johnson v. 
Somerville, 195 Mass. 370, 81 NE 
268, 10 LRANS 715. 

Generally see supra § 1717. 

2. Brunson v. Santa Monica, 27 
CalrcA: S948. P9503) Howardaév 
Worcester, 153 Mass. 426, 27 NE 11, 
25 AmSR 651, 12 LRA 160; Moulton 
v. Fargo, 39: N. D. 502, 167 NW 717, 
LRA1918D 1108; Waugh v. Marble 
Cliff, 19 OhNPNS 17. 

Governmental functions generally 
see supra § 1701. 

3. See -infra:-§ 1931. 

4 See infra §§ 1925-1951. 
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[§ 1732] 2. Failure To Enact or Enforce Ordi- 
In applying the principle 
that, where a municipality is acting in its govern- 
mental capacity, it cannot be held civilly liable for 
any act or omission,® it is generally held that there 
is no liability for a failure to pass ordinances, even 
though they would, if passed, preserve the public 
health or otherwise promote the public good, or for 
any omission to enforce such ordinances or to see 
that they are properly observed by its citizens or 
those who may be resident within the corporate lim- 
its,’ or for injury occurring while the operation of 
an ordinance is suspended under the action of the 


nances and By-Laws.® 


5. Failure to: 
Abate nuisance see infra § 1733. 


MUNICIPAL CORPORATIONS. 


municipality.® 


Hull v. Roxboro, 142 N. C. 458, 55 
SE 351; Hill v. Charlotte, 72 N. C. 55, 


Prevent improper use of streets see| 21 AmR 451. 


infra §§ 1783, 1784. ; 

Protect against fire see infra § 1747. 

6. See supra § 1701. 

7, U. S.—State v. General Steve- 
doring Co., 218 Fed. 51 [aff 219 Fed. 
827, 185 CCA 497]; Zywicki v. Jos. 
R. Foard Co., 206 Fed. 975. 

Ala.—Hillman v. Anniston, 214 Ala. 
522, 108 S 539, 46 ALR 89; Bieker v. 
Cullman, 178 Ala. 662, 59 S 625. h 

Ariz.—Fifield v. Phoenix, 4 Ariz. 
283, 36 P 916, 24 LRA 430. 

Colo.—Veraguth v. Denver, 19 Colo. 
A. 473,°76-P°539. 

Ga.—Tarbutton y. Tennille, 110 Ga, 
90, 35 SE 282; Rivers v. Augusta, 65 
Ga. 376, 38 AmR 787; Forsyth v. At- 
lanta, 45 Ga. 152, 12 AmR 576. 

Tll.— Morrell v. Pana, 207 Ill. .A. 
609; Vossler v. DeSmet, 204 Ill. A. 
292 


Ind.—Millett v. Princeton, 167 Ind. 
582, 79 NE 909, 10 LRANS 785, 
Wheeler v. Plymouth, 116 Ind. 158, 18 
NE 532, 9 AmSR 837; Lafayette v. 
Timberlake, 88 Ind. 330; Mayne v. 
Curtis, 73 Ind. A. 640, 126 NE 699. 


Iowa.—Bradley v. Oskaloosa, 193 
Iowa 1072, 188 NW 896; Heller v. 
Smith, 188 NW 878. % 

Kan.—Rose v. Gypsum City, 104 


Kan. 412, 179 P 348; Everly v. Adams, 
95 Kan. 305, 147 P 1134, LRA1915E 
448, 

Ky.—Arnold v. Stanford, 113 Ky. 
852, 69 SW 726, 24 KyL 626; James v. 
Harrodsburg, 85 Ky. 191, 3 SW 135, 
8 KyL 899, 7 AmSR 589. 

La.—Howe v. New Orleans, 12 La. 
Ann, 481. But see New Orleans v. 
Peyroux, 6 Mart. N. S. 155 (where it 
was held that if a corporation 
neglects to enforce its ordinances 
whereby a farmer of revenue is in- 
jured he is entitled to damages). — 

Mich.—Hines v. Charlotte, 72 Mich. 
278, 40 NW 3338, 1 LRA 844. 

Minn.—Curran y. Chicago Great 
Western R. Co., 134 Minn. 392, 397, 
159 NW 955 [cit Cye]. 

Mo.—Salmon y. Kansas City, 241 
Mo. 14, 145 SW 16, 39 LRANS 328; 
Ryan v. Kansas City, 232 Mo. 471, 
134 SW 566, 985; Harman v. St. 
Louis, 137 Mo. 494, 38 SW 1102; 
Moran v. Pullman Palace Car Co., 
134 Mo. 641, 36 SW 659, 56 AmSR 
543, °33°. LRA 7555 <Armstrong © v. 
Brunswick, 79 Mo. 319; Trower v. 
Louisiana, 198 Mo. A. 352, 3638, 200 
SW 763 [quot Cyc]; Carroll v. St. 
Louis, 4 Mo. A. 191. 

N. Y.—O’Donnell v. Syracuse, 184 
N. Y. 1, 76 NE 738, 112 AmSR 558, 
3 LRANS 1053, 6 AnnCas 173; Lan- 
dau v. New York, 180 N. Y. 48, 72 NE 
631, 105 AmSR 709; Coonley vy. Al- 
Daly, ese NE OY 14 bt 30s N Bae S25 
Cain v. Syracuse, 95 N. Y. 83; Griffin 
v. New York, 9 N. Y. 456, 61 AmD 
700; Rogers v. Binghamton, 101 App. 
Div. 35292 NYS 179 [Laff 186 NAY. 
595 mem, 79 NE 1115 mem]; Howard 
v. Brooklyn, 380 App. Div. 217, 51 
NYS 1058; Levy v. New York, 3 N. Y. 
Super. 465; McGuinness v. Allison 
Realty Co., 46 Misc. 8, 938 NYS 267 

' faff 97 NYS 1141 mem]. 
N. C.—Howland v. Asheville, 174 
N. C. 749, 94 SE 524, LRA1918B 728; 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, 


Oh.—Fowler v. Cleveland, 100 Oh. 
St. 158, 126 NE 72, 9 ALR-131; Mans- 
field v. Bristor, 76 Oh, St. 270; 81 NE 
631, 118 AmSR 852, 10 LRANS 806, 
10 AnnCas 767; Custer v. New Phila- 
delphia,’20:) Ohi. vCiry "Chi wi (11S On: 
Cir. Dec.. 9. 

. Okl.—Marth v. Kingfisher, 22 Okl. 
602, 98 P 436, 18 LRANS 12388. 

Pa.—McDade v. Chester, 117 Pa. 
414, 12 A 421, 2 AmSR 681. See Pitts- 
burgh v. Grier, 22 Pa. 54, 60 AmD 65 


(where a municipality was held 
liable for violation of a duty im- 
posed by statute, regardless’ of 


neglect to enforce ordinances passed 
pursuant to such statute). 

Ss: C.—Bryant v. Orangeburg, 70 
S.)Cs3137, 49 SE 229. 

S. D.—O’Rourke v. Sioux Falls, 4 
S. D. 47, 54 NW 1044, 46 AmSR 760, 
19 LRA 789. 

Tenn.—Gainesboro 131 
Tenn. 35, 173 SW 442. 

Tex.—Peck v. Austin, 22 Tex. 261, 
73 AmD 261. 

Va.—Jones v. Williamsburg, 97 Va. 
722, 34 SE 883, 47 LRA 294. 

Wash.—Kitsap County ~Transp. Co. 
v. Seattle, 75 Wash. 673, 135 P 476, 


AnnCasi1915C 115, : 
Serie co v. Milwaukee, 18 Wis. 


Wyo.—White v. Casper, 249 P 562, 
564 [cit Cyc]. . 

Ont.—Brown v. Hamilton, 4 Ont. L. 
249, 1 OntWR 271. 

Que.—Sorel v. Lariviere, 35 Que. K. 
B. 420. But see Brunet v. Montreal, 
23 Que. Super. 262 (holding that a 
eity corporation has no right, in the 
administration of its by-laws, to act 
with partiality, and where it tolerates 
the violation of an existing by-law, 
it is responsible for the damages 
thereby caused); Lauzon v. Montreal, 
10 Que. Pr. 49 (holding that, in an 
action against a city for damages for 
the loss of a horse, caused by an ex- 
plosion, an allegation of negligence 
and fault on the part of defendants’ 
employees in not causing the by-laws 
in force to be observed is sufficient 
to show a right of action). 

[a] Dlustrations.—(1) Where a 
woman was injured on her own 
premises bya vicious cow which city 
officers knew was running at large, 
contrary to an ordinance, the city 
was not liable. Everly v. Adams, 95 
Kan. 305, 147 P 1134, LRA1915B 448. 
(2) Where a city ordinance made it 
unlawful for any vicious dog to run 
at large therein, and required the 
marshal and police officers to kill 
any such dog, such ordinance was an 
exercise of the city’s governmental, 
and not its private, corporate pow- 
ers, and a failure of the city’s offi- 
cers to enforce the ordinance did not 
render the city liable for injuries to 
a pedestrian, caused by being bitten 
by a vicious dog running at large. 
Addington v. Littleton, 50 Colo. 623, 
115 P 896, 34 LRANS 1012, AnnCas 
1912C€ N75; (3) No liability is in- 
curred by a city for injury to a child 
falling into a pit containing hot 
ashes, which was permitted to re- 
main on private premises in violation 


Va leGoxre, 


Nor would a municipal corporation 
be liable, although the city council had given express 
permission to a third person to violate an ordinance, 
as a result of which the plaintiff had been injured.® 
This doctrine of immunity has been applied to ae- 
tions brought to recover damages from the munici- 

| pality for injuries both to person and property 
based upon failure to enact or to enforce ordinances 
with regard to the use of streets and sidewalks;1° 
to injuries resulting from the firing of explosives 
or setting off of fireworks, even though the acts 
were permitted or participated in by the munici- 
pality through its officers; to injuries caused from 


of an ordinance. Veraguth v. Den- 
ver, 19 Colo. A..473, 76 P 589. (4) In 
the absence of any contractual or 
statutory liability, a city which has 
by ordinance established fire limits 
is not responsible for loss caused by 
fire originating in a wooden building 
erected within the limits, in viola- 
tion of the ordinance, although it 
had notice that the building was to 
be erected, and took no steps to 
prevent it. Hines v. Charlotte, 72 
Mich. 278, 40 NW 333, 1 LRA 844. 

[b] Not insurers.—Municipal cor- 
porations, under their charters and 
ordinances, do not become insurers 
of the property within their corporate 
limits against destruction by reason 
of the neglect or refusal of their offi- 
cers and agents to enforce their 
ordinances... Bieker v. Cullman, 178 
Ala. 662, 59 S 625; Forsyth vy. At- 
lanta, 45 Ga. 152, 12 AmR 576; Howe 
v. New Orleans, 12 La. Ann. 481; 
Hines v. Charlotte, 72 Mich. 278, 40 
NW 3338, 1 LRA 844. d 

[c] In Maryland (1) it has been 
held that a municipality is liable for 
the neglect of its officers to enforce 
ordinances passed in the exercise of 
corporate powers, except’ where the 
power to enforce them is given to an 
independent board or officer, Con- 
solidated Apartment House Co. vy. 
Baltimore City, 131 Md. 5238, 102 A 
920, LRA1918C 1181 (under the char- 
ter the commissioner of street clean- 
ing, in removing ashes and household 
refuse, acted for the city in its 
private capacity, and hence it was 
liable to a failure to require such 
removal as provided by ordinance). 
(2) But where the power to enforce. 
ordinances is imposed on independent 
public officers, the municipality is 
not liable for injuries resulting from 
failure to enforce an ordinance. Gut- 
owski v. Baltimore City, 127 Md. 502, 
96 A 630 (ordinance relating to han- 
dling of explosives); Baltimore City 
Taxicab Co. v. Baltimore, 118 Md. 
359, 84 A 548; Sinclair v. Baltimore, 
59 Md. 592; Altvater v. Baitimore, 31 
Md. 462. (3) Failure to abate nui- 
sance see infra § 1733. 

8. Fifield v. Phoenix, 4 Ariz. 283, 
36 P 916, 24 LRA 430; Rivers v. Au- 
gusta, 65 Ga. 376, 38 AmR_) 787; 
Trower v. Louisiana, 198 Mo. A. 352, 
363, 200 SW 763 [quot Cyc]; Hill v. 
re Oa 12° Nw Cl 5550 Am re 


9. Forsyth v. Atlanta, 45 
12 AmR 576. Bhat ran, 
10. See infra §§ 1783, 1784. 
11. Ariz.—Fifield v. Phoenix, 4 
Ariz, 283, 36 P 916, 24 LRA 430. 


Conn.—Pope v. New Haven, 9? 
Conn. 79, 99 A 51, LRA1917B 1239. 
Ind.—Wheeler  y. Plymouth, 116 


Ind. 158, 18 NE 532, 9 AmSR 837. 
Iowa.—Ball vy. Woodbine, 61 Iowa 
83, 15 NW 846, 47 AmR 805. 


Mass.—Kerry, Brookline 0 
Mass. 190, 94 NB 257. 34 LRANG 
464, Lincoln vy, Boston, 148 Mass, 


578, 20 NE 329,12 AmSR 601, 3 LRA 
Lie Morrison v, Lawrence, 98 Mass, 


Mo.—Trower v. Louisiana, 198 M 
A. 352, 363, 200 SW 763 [quot Cyc]. 


N. C.—Hill v. Charlotte, 72 
55, 21 AmR 451, ee Ee 


page and note number, 
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a conflagration of oils following the failure to en- 
torce an ordinance regulating the storing of inflam- 
mable oils;'? and for the failure of the municipality 
to carry out an ordinance for the projecting and 


laying out of new streets.13 


[§ 1733] 3. Nuisances't—a, Abatement in Gen- 
eral. The power conferred upon a municipality to 
prevent, remove, or abate nuisances’ is generally 
held to be a power for the public good and not 
for private corporate advantage, a governmental or 
diseretionary, as distinguished from a ministerial 
power;'® and therefore the municipality cannot be 
held liable for failure to enact ordinances to pre- 
vent or abate nuisances or for the acts or omissions 
of its officers with respect to the enforcement of 
such ordinances,'? where the nuisance is not created 
or maintained by the express authority of the mu- 
nicipality, and is not the result of any act or omis- 


R. I.—Hassett v. Thurston, 43 R. 
I. 47, 110 A 394. 

Que.—Ratteau v. Drosse, 28 Que. 
Super. 208. 

See Reider v. Mt. Vernon, 160 App. 
Div. 418, 145 NYS 697 (holding that 
to make a city liable for injuries 
from the explosion of fireworks in 
the city under permit from _ the 
mayor, he must have been authorized 
to permit the doing of such an act, 
which was dangerous in itself, so as 
to constitute a nuisance). 

[a] Gratuitous exhibition of fire- 
works permitted by charter or stat- 
ute.—Pope v. New Haven, 91 Conn. 
78, 99 A 51, LRA1917B 1239: Tindley 
y.., Salem, 137 Mass. 171, 50 AmR 
§ ei ek mt a 3 of nuisances see infra 

Failure to prevent improper use 
of streets see infra §§ 1783, 1784. 

12. Roberts v. Cincinnati, 5 Ob: 
Dec. (Reprint) 361, 5 AmLRec 73. 


Pole Collins v. Savannah, 77 Ga, 
14. Cross references: 


Defects and obstructions in: 
Sewers and drains see infra § 1896. 
Streets and other public ways see 

infra § 1755 et seq. 

Destruction of property constituting 
nuisance see infra § 1736. 

Failure to prevent nuisance in street 
see infra §§ 1783, 1784. 

Nuisances generally see Nuisances 
[29 Cye 11438]. 

15. See supra § 519 et seq. 

16. See cases infra note 17. 

17. Ala.—Hillman § v. Anniston, 
214 Ala. 522,'108 S 539, 46 ALR 89; 
Bessemer v. Whaley, 187 Ala. 525, 65 
S. 542; Bieker v. Cullman, 178. Ala. 
662, 59 S 625; Florence v. Woodruff, 
178 Ala. 137, 59 S 435; Davis v. Mont- 
gomery, 51 Ala. 139, 23 AmR 545; 
531, 62 S 473 [eit Cyc]. 

Del.—Wilmington v. Vandegrift, 

1047, 65 AmSR 256, 

25 LRA 538. 

Ill.— Morrell v. Pana, 207 Il. 

Ilowa.—Ball v. Woodbine, 61 Iowa 
83, 15 NW 846, 47 AmR 805. 

115 Ky. 

382, 73 SW 1011, 24 Kyl 2285, 61 

LRA 6738, 1 AnnCas 961; Arnold 


Bessemer v. Whaley, 8 Ala, A. 523, 
15 Del. 5, 29 A 
A. 
609. 
Ky.—Georgetown v. Com., 
v. Stanford, 113 Ky. 852, 69 SW 726, 


24 KyL 626; James v. Harrodsburg, 
85 Ky. 191, 3 SW 135, 8 KyL 899, 7 
AmSR 589. 


La.—Howe v. New Orleans, 12 La. 
Ann, 481. 

Mo.—Kiley v. Kansas City, 87 Mo. 
103, 56 AmR 443 [overr Kiley v. 
Kansas City, 69 Mo. 102, 33 AmR 
491]; Armstrong v. Brunswick, 79 
Mo. 319. : 

N. Y.—White v. Buffalo, 131 App. 
Div. 531, 115 NYS 1021; Leonard v. 
Hornellsville, 41 App. Div. 106, 58 
NYS 106; Cain v. Syracuse, 29 Hun 
105 [aff 95 N. Y. 83]. 

Bristor, 76 Oh. 


Oh.—Mansfield v. 
St. 270, 81 NE 6381, 118 AmSR- 852, 
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law.}8 


* [48 CO. 5.) 955 


sion in the performance of a duty imposed by 
And so a municipality cannot be held liable 
for injuries resulting from nuisances maintained 
by individuals on their own property, notwithstand- 


ing such nuisances might be abated or removed,!® 


highway.” 


10 LRANS 806, 10 AnnCas 767 


Okl.—Glenn v. Ardmore, 32 Okl. 
414, 122 P 658. 
Pa.—McDade v. Chester, 117 Pa. 


414, 12 A 421, 2 AmSR 681; Nor- 
ristown v. Fitzpatrick, 94 Pa. Ut, 
34 AmR 771. 

Tenn.—McCrowell v. Bristol, 5 
Lea _ 685. :. 

Wash.—Richards v. Seattle, 62 
Wash, 684, 114 P 896. 

W. Va.—Wood v. Hinton, 47 W. 


Va. 645, 35 SE 824. 

[a] Revoking permission to com- 
mit a nuisance, even if there is er- 
ror in the action, being the exercise 
ota governmental function, cannot 
be. made the basis of an _ action 
against the municipality. Even after 
works are fully erected and in op- 
eration they may be abated as a 
nuisance, in the exercise of such 
governmental powers. Wood v. Hin- 
ton, 47 W. Va. 645, 35 SH 824. 

{b] In Maryland (1) a munici- 
pal corporation has been held liable 
in. damages for a failure to pass 
ordinances’ within its power to pre- 
vent or abate nuisances, on the 
ground that when a power is con- 
ferred upon a municipality to be 
exercised for the public good, the 
exercise of the power is not merely 
discretionary but imperative. Coch- 
rane v. Frostburg, 81 Md. 54, 31 A 
703, 48 AmSR 479, 27 LRA _ 728; 
Baltimore v. Marriott, 9 Md. 160, 66 
AmD 326. (2) But “under statutes 
conferring the power to enforce ordi- 
nances for the prevention and re- 
moval of nuisances exclusively upon 
the board of police commissioners, 
an independent police board, the mu- 
nicipality has no power to enforce 
such ordinances, and hence is not 
liable for failure to do so. Baltimore 
City Taxicab Co. v. Baltimore, 118 
Md. 359, 84 A 548; Sinclair v. Balti- 
more, 59 Ma. 592; Altvater v. Balti- 
more, 31 Md. 462. 

18. Radford v..Clark, 113 Va. 199, 
73 SE 571, 38 LRANS 281. 

Nuisance created or permitted b 
akreg mad see infra §§ 1734, 1735. 

U. S.—Bilderback v. Klamath 
Falta, 6 F. (2d) 642. 

Ala.—Davis Vv. Montgomery, 51 
Ala. 139, 23 AmR 545. 

Tll.—Phelps v. Pana, 207 Ill. A. 
614 (on land outside of city limits); 
Morrell v. Pana, 207 Ill. A. 609. 

Ind.—Anderson v. Wast, 117 Ind. 
ae 19 NE 726, 10 AmSR 35, 2 LRA 
712. 

Iowa.—Loughran v. Des Moines, 
72 Iowa 382, 34 NW 172. 

La.—Marshall v. Louisiana State 
Rice Milling Co., 144 La. 828, 81 S 
oole 

Mo.—Holman vy, Clark, 272 Mo. 
266, 198 SW 868; Butz v. Cavanaugh, 
137 Mo. 5038, 88 SW 1104, 59 AmSR 
504; Harman v. St. Louis, 137 Mo. 
494, 38 SW 1102; Moran’ v. Pullman 
Palace Car Co., 134 Mo, 641, 36 SW 
659, 56 AmSR 543, 33 LRA "755. 

N. Y.—Klepper v. Seymour House 


67; 


especially where the maintenance of the nuisance, 
being upon private property, inno way amounts to 
an obstruction of a public street and in no way im- 
perils the safety of travelers upon such street,?° and 
noises outside of the limits of the highway amount- 
ing to a public nuisance are not defects in the 
On the other hand it has been held that 
a municipality is liable for failure to abate a nui- 
sance in or near the street which endangers trav- 
elers lawfully on the street,?? or for authorizing the 
commission of acts on private property which are 
forbidden by ordinance and are carried out under 
the supervision of municipal officers in such a man- 


Corp., 212 App. Div. 277, 209 NYS 
Stubley v. Allison Realty Coy 
124 App. Div. 162, 108 NYS 759. 


N. C.—Ha rrington v. Greenville, 
159% IN., (Cx. 63:25 15 SE 849; Hull v. 
142 "No C0 7453, Sob Ss 


Roxboro, 
351 


Oh.—Mansfield v. Bristor, 76 Oh. 
St. 270, 81 NE 631, 118 AmSR 852, 
10 LRANS 806, 10 AnnCas 767. 

Wis.—Hubbell v. Viroqua, 67 Wis. 
343, 30 NW 847, 58 AmR 866. 

[a] Tlustrations.—(1) A munici- 
pal corporation is not liable for 
damages for the destruction of a 
house accidentally burned by sparks 
from a steam engine used by the 
proprietor of an adjoining lot, al- 
though the engine might have been 
abated as a nuisance and the cor- 
porate authorities had been notified 
of its dangerous character. Davis 
v. Montgomery, 51 Ala. 139, 23 AmR 
545. (2) Failure to exercise the 
power to pass ordinances for de- 
molishing buildings which may be- 
come dangerous will not render the 
city liable for injuries occurring by 
the falling of such buildings, nor 
will the failure to exercise the 
power by resolution to require the 
owner to render such buildings safe 
or remove them render the munici- 
pality liable, no power being given 
it to enter the premises and abate 
the. nuisance itself, and the author- 
ities not being shown to have had 
notice of the condition of the build- 
ing... Cain’ y., ‘Syracuse, _95 N. Ya 


83. 

[b] Where a building is in course 
of demolition by a wrecking com- 
pany when the accident happens, the 
city is not liable for failure of the 
commissioner of public works to give 
notice to the owner or agent that it 
will be demolished. Marshall _v. 
Louisiana State Rice Milling Co., 144 
La. 828, 81 S 331. 

[ec] A license to carry on a busi- 
ness will not be construed to be a 
license to carry on the business in 
an improper place or in an improper 
manner so as to be a nuisance. Hub- 
bell v. Viroqua, 67 Wis. 343, 30 NW 
847, 58 AmR 866. , 

20. Dalton v. Wilson, 118 Ga. 100, 
44 SE 830, 98 AmSR 101; .Holman 
v. Clark, 272 Mo. 266, 198 SW 868; 
Cain v. Syracuse, 95 N. Y. 838; Rad- 
ford iv. .Claric PV omeVien LOS sao aise 
571, 38 LRANS 281; Miller v. New- 
port News, 101 Va. 4382, 44 SH 712. 
But see Swentzel v. Holmes, (Mo.) 
175 SW 871, LRA1915E 926 (holding 
that, where a party wall, rendered 
dangerous by a fire, collapses and 
injures persons other than the own- 
ers, the city is liable for its negli- 
gence in failing to abate the nui- 
sance). See also infra § 1817. <i) 

21. Lincoln v. Boston, 148 Mass. 
578, 20 NE 329, 12 AmSR 601, 3 LRA 
2573, madtord, Vv. Clark, 113) Vay 99° 


73 SE 571, 38 LRANS 281. See also 
infra § 1817 
22. See infra §§ 1783, 1784. 
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ner as to constitute a public nuisance.”* 

[§ 1734] b. Nuisance Created or Permitted by 
Municipality2*—(1) In General. Where a municipal 
corporation creates or permits a nuisance by non- 
feasance or misfeasance, it is guilty of tort, and 
like a private corporation or individual, and to the 
same extent, is liable for damages in a civil action 
to any person. suffering special injury therefrom,”° 
irrespective of the question of negligence;*° and 


23. Walker v. New York, 107 App. 
Diy.weole 95 IN Yes: 2d 
[a] Authorizing the discharge of 
fireworks on private property so as 
to endanger persons lawfully in the 
vicinity. Walker v. New York, 107 
Appi Div. .351,..95 NYS /121,; 
24. Cross references: 
Defects or obstructions in streets or 
other public ways see infra § 1755 
et seq. 


Discharge of sewage see _ infra 
§§ 1907-1909. i 
Nuisanee in construction or main- 


tenance of sewer or drain see in- 

fra § 1896. 

25. U. S.—Seattle v. Lloyd’s Plate 
Glass Ins. Co., 253 Fed. 321, 165 CCA 
103; Winona v. Botzet, 169 Fed. 321, 
94 CCA 563, 23 LRANS 204. 

Conn.—Mootry _ v. Danbury, 45 
Conn, 550, 29 AmR 703. 

D. C.—District of Columbia v, Tot- 
ten, 55 App: | 31:2) 15 E.. [dir 374; 
Palmer vy. District of Columbia, 26 
App. 31; Roth v. District of Colum- 
bia, 16 App. 323. 

Ga.—Macon v. Roy, 34 Ga. A. 603, 
130 SE 700; Lewis v. Moultrie, 27 
Ga, A. 757, 110° SE .625;° Dublin’ v. 
Kea, 20 Ga. A. 718, 93 SE 229. 

Ill.—Johnston v. Galva, 316 Ill. 
598, 147 NE 453; Pekin v. McMahon, 
154 Ill, 141, 39 NE 484, 45 AmSR 
114, 27 LRA 206° [aff 53. 111. :A. 189); 
Kewanee v. Ladd, 68 Ill, A. 154; 
ee v. Forrester, 29 Ill, A 


Ind.—Haag v. Vanderburgh Coun- 
ty, 60 Ind. 511, 28 AmR 654; New- 
castle v. Harvey, 54 Ind. A. 243, 102 
NE 878; New Albany v. Slider, 21 
Ind. A. 392, 52 NE” 626. 

Iowa.—Hemminger v, Des Moines, 
199 Towa 1302, 203 NW 822; Kent 
v. Harlan, 170 Iowa 90, 152 NW 6; 
Holmquist v. C. L. Gray Constr. Co., 
169 Iowa 502, 151 NW 828; Smith v. 
Jefferson, 161 Iowa 245, 142 NW 220, 
45 LRANS 792, AnnCasl1916A~ 97; 
Fitzgerald v. Sharon, 143 Iowa 730, 
121° NW. 523. 

Ky.—Clayton v. Henderson, 103 
Ky. 228, 44 SW 667, 20 KyL 87, 44 
LRA 474. 

La.—Gibson v. Baton Rouge, 161 
Bid 630. e109) pi oo89. ; 

Me.—Cumberland, etc., Canal Corp. 
v. Portland, 62 Me. 504. B 

Md.—Taylor v. Baltimore, 130 Md. 
133, 99 A 900, 905, LRA1917C 1046 
[quot Cyc]. 

Mass.—Haskell v. New Bedford, 
108 Mass. 208; Nichols v. Boston, 98 
Mass. 39, 93 AmD 132. 


Mich.—Ashley v. Port Huron, 35 
Mich. 296, 24 AmR 552; Pennoyer 
v. Saginaw, 8 Mich, 534. : 

Minn.—Dynes v. Kilkenny, 153 
Minn. ‘11, 189 NW 439; Moore v. 
poyagend 76 Minn. 64, 78 NW 

Mo.—Davoren v. Kansas City, 308 


Mo. 513, 273 SW 401, 40 ALR 473; 
Holman v. Clark, 272 Mo. 266, 198 SW 
868; Brown v. Scruggs, 141 Mo. A. 
632,.125 SW 537; Whitfield v. Car- 
rollton, 50 Mo. A. 98. 

Mont.—Murray v. Butte, 
EG6M So ee oo. 

N. J.—Olesiewica v. Camden, 126 
AY 3175 "Hart: v.. Union “County,,>..57 
N. J. L. 90, 29 A 490; Waters v. New- 
INS le OO 2,9. Ata a ene 
. Jd. Li. 456, 35 A 1131]; Jersey 
City v. Kiernan, 50° N. 3: (os 2465.13 
A 170. 

N. Y.—Herman vy. Buffalo, 214 N. 
Y. 316, 108 NE 451; Hill v. New 


35 Mont. 
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pal corporation 


York, 139 N.:Y. 495, 34 NE 1090; 
Speir v. Brooklyn, 139 N. Y. 6, 34 
NE 727, 36 AmSR 664, 21 LRA 641 
[aff 19 NYS 665 (aff 18 NYS 170)]; 
Stoddard v. Saratoga Springs, 127 N. 
Yo 261) 27 NE 103055 Danaher: v. 
Brooklyn, 119 N. Y. 241, 23 NE 745, 
7 LRA 592; Cohen v. New York, 113 
N. Y. 532, 21 NE 700, 10 AmSR 506, 
4 LRA 406; Seifert v. Brooklyn, 101 
N. Y. 136, 4 NE 321, 54. AmR 664; 
Noonan v. Albany, 79 N. Y. 470, 35 
AmR 540; Weet v. Brockport, 16 N. 
Y. 161 note; Briggs v. North Tona- 
wanda, 213 App. Div. 781, 210 NYS 
643; Davies v. Jagger, 197 App. Div. 
196, 188 NYS 789; Lyman v. Pots- 
dam, 173 App. Div. 390, 159 NYS 71, 
Gordon v. Silver Creek, 127 App. Div. 
$88." 112 NYS +54) [atl oS 7 SNe Ys 0.09 
mem, 90 NE 1459 mem]; Warden vy. 
New York, 123 App. Div. 733, 108 
NYS 305 [aff 193 N. Y. 669 mem, 87 
NE 1129 mem]; Ahrens vy. Rochester, 
97 App. Div. 480, 90 NYS 744; Bol- 
ton v. New Rochelle, 84 Hun 281, 32 
NYS 442; Morton v. New. York, 
65 Hun 32, 19 NYS 608 [aff 140 
N. Y. 207, 35 NE 490, 22 LRA 241]; 
Jenney v. Brooklyn, 44 Hun 371; 
Jackson -v. Rochester,. 7 NYSt 


853. ‘ 

N. C.—Sandlin v, Wilmington, 185 
IN Ge. ils. ee Oueien tans Serco EL Iale Sam \je 
Rocky Mount, 162 N. C. 409, 78 SH 
510, BLRA1915C 751, AnnCasl915A 
132; Moser v. Burlington, 162 N. C. 
141, 78 SE 74; Jones v. North Wilkes- 
boro, 150 N. C, 646, 64 SE 866; Downs 
us High Point, 115 N. C. 182, 20 SE 

Be 

Oh.—McBride v. Akron, 12 Oh. Cir. 
Cty 610; 6 ‘Oh. Cir. Dec. 739% 

Pa.—Owens v. Lancaster, 182 
257, 37 A 858; Vanderslice v. Phila- 
delphia, 103 Pa. 102; Brinton v. 
Shenango Tp. School Dist., 81 Pa. 
Super. 450; Sceranko v. Rankin, 72 
Pa. Super. 221; Siwak v. Rankin, 72 
Pa. Super. 218. 

S. C.—Kneece v. Columbia, 128 S. 

Lively, 141 


Cosi b elo een LOO, 

Tenn.—Knoxville v. 

Tenn. 22, 206 SW 180; Kolb v. Knox- 
ville, 111° Tenn. 311,...76. SW ~823;3 
Nashville v, Wills, 7 Tenn. Civ. A, 
Mis 

Tex.—Ft. Worth 
Tex. 404, 12 SW 52, 15 AmSR 840; 
Brewster v. Forney, (Commn. A.) 
223 SW 175 [rev on other grounds 
(Civ. A.) 196 SW 6386]; Honey Grove 
v. Mills, (Civ. A.) 235 SW 267; Jack- 
sonville v. McCracken, (Civ. A.) 197 
SW 309; Clarendon v. Betts, (Civ. 
A.) 174 SW 958. 

Va.—Portsmouth v. Weiss, 133 SE 
781; Suffolk y. Parker, 79 Va. 660, 
52 AmR 640. 

W. Va.—Keene v. Huntington, 79 
ve Va. 7138, 92) SH. 119, LRAISIVE 

oO. 

Wis.—Jensen v. Oconto Falls, 186 


v. Crawford, 74 


Wis. 386, 202 NW _ 676;. Bruhnke v. 
La Crosse, 155 Wis. 485, 144 NW 
1100, 50 LRANS 1147; Harper v. 


Milwaukee, 30 Wis. 365. 

Ont.—Chadwick v. Toronto, 32 Ont. 
L. 111, 7. OntWN 182 [dism app 
6 OntWN 167, 26 OntWR 155]. 

[a] The damage must be actual 
and special (1) to plaintiff. Smith 
v. Sedalia, 152 Mo. 288, 538 SW 907, 
48 LRA 711; Whitfield v. Carrollton, 
50 Mo. A. 98; Jersey City v. Kiernan, 
50 N. J. L. 246, 13 A 170. (2) Col- 


lection and disposal of garbage see 


infra §. 1735. 


26. Harris v. Des Moines, (Iowa) 


Pa. 


Ea 


74 


[§§ 1733-1734 


such liability cannot be avoided on the ground that 
the municipality was exercising governmental pow- 
‘Nor is it a defense that the nuisance was 
located on land outside the city limits,?* or on land 
which the municipality does not own.*? 


A munici- 
has no more right to erect and 


maintain a nuisance on its own land than a private 
individual would have to maintain such a nuisance 
on his land;*° but it is entitled to exercise the same 


209 NW 454, 46 ALR 1429; Heller 
v. Smith, (Iowa) 188 NW _ 878; 
Bridgeman-Russell Co, vy. Duluth, 158 
Minn, 509, 197 NW 971; Wiltse v. 
Red Wing, 100 Minn. 548, 111 NW 
1134; Wiltse v. Red Wing, 99 Minn. 
255, 109 NW 114; Brewster v. Forney, 
(Tex. Commn. A.) 223 SW 175 [rev 
on other grounds (Civ. A.) 196 SW 
636]; Clarendon v. Betts, (Tex. Civ. 
A.) 174 SW 958; Paris. v. Jenkins, 
57 Tex. Civ, A> 883;2422 0SiW.o4ine 
Coleman v. Price, 54 Tex. Civ. A. 
39, 117 SW 905. And see caSes supra 
note 25. : 

27. D. C.—District of Columbia 
v. Totten, 55.App. 312, 5 F. (2d) .374; 
Palmer v. District of Columbia, 26 
App. 31; Roth v. District of Co- 
lumbia, 16 App. 323. 

Ind.—Neweastle v. Harvey, 54 Ind. 
A. 243, 102 NE 878; New Albany v. 
Slider, 21 Ind. A. 392, 52 NE 626. 


N. J.—Hart v. Union County, 57 
N.--J. -L..- 90, 29 A_.490; Waters? vs 
Newark, 56. N. J. L. 361, 28 A T17 


[aff 57 N. J. L. 456, 35 A 1131]. _ 

N. Y.—Sammons v. Gloversville, 
175 N. Y. 346, 67 NE 622; Gordon v. 
Silver Creek, 127 App. Div. 888, 112 
NYS 54 [aff 197 N. Y. 509 mem, 90 
NE 1159 mem]. But see Finkel- 
stein v. New York, 183 App. Div. 
539, 169 NYS 718 (holding that, al- 
though a municipality which owned 
the fee of the land on which a jail 
was situated, allowed the wall of 
the building so to depreciate that it 
became unsafe by reason of falling 
of bricks, and constituted a nuisance, 
the municipality was not liable for 
injuries resulting from such nui- 
sance, Since it was discharging gov- 
eee functions in respect to the 
jail). 

N. C.—Hines v. Rocky Mount, 162 
N. C. 409, 78 SE 510, LRA1915C 751, 
AnnCasl915A 132, - 

Pa.~Brinton Vv. Shenango ibiays 
School Dist., 81 Pa. Super. 450. 

Tenn.—Knoxville v. Lively, 141 
Tenn. 22, 206 SW 180; Nashville v. 
Patton, 2 Tenn. Civ. A, 515. 

Wis.—Jensen v. Oconto Falls, 186 
Wis. 386, 202 NW 676; Bernstein v. 
Milwaukee, 158 Wis. 576, 149 NW 
382, LRA1915C 435; Bruhnke v. La 
Crosse, 155 Wis. 485, 144 NW _ 1100, 
50 LRANS 1147. And see infra text 
and notes -33—48. 

[a] .A city is not exercising a 
governmental function, but is doing 
something forbidden by law, in cre- 
ating a nuisance; but the use of 
something not forbidden by law, in 
a place authorized by law, cannot 
become a nuisance so as to make the 
city liable for maintaining it. 
Bruhnke v. La ‘Crosse, 155 Wis. 485, 
144 NW 1100, 50 LRANS. 1147. 

Exercise of governmental powers 
generally see supra § 1701. 

28. Gordon y. Silver Creek, 127 
App. Div. 888,.112 NYS 54 [aff 197 
N. Y. 509 mem, 90 NE 1159 mem]; 
Coleman v. Price, 54 Tex, Civ, A. 
39, 117 SW 905. 

29. Kennedy vy. Nevada, (Mo. A.) 
281 SW 56. 


30. U. S.—Winona v. Botzet, 169. 
We 321, 94.CCA 5638, 23 LRANS 


Tll.—Pekin v. McMahon, 154 Tl. 
141, 39 NE 484, 45 AmSR 114, 27 LRA 
206 [aff-53 Ill, A.°189]. 

Ind.—Newcastle v. Harvey, 54 Ind, 
AY 243.7 102 NE 878, 

Mass.—Miles v. 154 

26 AmSR 


Worcester, 
Mass. 511, 


28 NE 676, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and. note number. 


~ § 1734] 


rights in respect to the use of its property as an 
individual, and any lawful use thereof or the doing 
of those ‘things which the law authorizes cannot, 
it is held, amount to a nuisance in itself, although 


the power may be executed in 


as to result in an actionable nuisance.*! 
held that to constitute a nuisance which will render 
a municipal corporation liable it must appear that 
participated in the crea- 
tion of the condition with the consciousness that 


such corporation created or 
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such a manner 
It has been 


it was creating it, or else that its acts were so reck- 


264, 138 LRA 841; Nichols v. Boston, 
98 Mass. 39, 93 AmD 132. 
Miss.—Crawford y. D’Lo, 119 Miss. 
28, 80 S 377. 
Mo.—Holman y. Clark, 272 Mo. 266, 


198 SW 868; Brown v. Scruggs, 141 
Mo, A. 632, 125 SW 537. 

N. Y.—Brower v. New York, 3 
Barb. 254. 


Oh.—Cleveland vy. Ferrando, 114 
Oh. .St. 207, 150 NE 747, 

Pa.—Lawrence v. Scranton City, 
284 Pa. 215, 130 A 428, 41 ALR 454; 
Briegel v. Philadelphia, 135 Pa, 451, 
19 A 1038, 20 AmSR 885. 

Tex.—Ft. Worth v. Crawford, 74 
Tex. 404, 12 SW 52, 15 AmSR 840; 
Paris .v. Jenking, -67 Tex. Civ, ..A: 
383, 122 SW 411. 

Ont.—Chadwick v. ‘Toronto, 32 Ont. 
L. 111, 7 OntWN 182 [dism app 6 
OntWN 167, 26 OntWR 155]. 

[a] A municipality exercises a 
private function in owning title to 
land and in its use, as incidental to 
such ownership it cannot maintain 
a nuisance, and an injunction will be 
granted to prevent it. Brower v. 
yl York,--3 Barb. -CN. YY.) 254. 

U. S.—Denver v. Porter, 126 
Fett “288, 61 CCA 168. 

Ga. —Long v. Elberton, 109 Ga. 28, 
34 SH.333, 77 AmSR > 363, 46° LRA 
428. 

Ind.—Logansport Vo Dick 710) ind: 
65, 36 AmR 166; Haag v. Vander- 
burgh County, 60 Ind, Fer 26, Aimar 
654. : 


Iowa.—Kent v. Harlan, 170 Iowa 
90, 152 NW 6. 

Mass.—Brayton y. Fall River, 113 
Mass. 218, 18 AmR 470. 

Mich.—Lansing v. Eaton Cir, 
Judge, 214 Mich. 117, 182 NW 430. 

Mo.—Healy v. Kansas City, 277 Mo. 
619, 20 SW 59. 

N. Y.—Herman y. Buffalo, 214 N. 
Y. 316, 108 NE 451 

Pa, —-Strawbridge v. Philadelphia, 
2° Pennyp. 419 [aff 13 Phila. 173] 
(escape of gas from street mains). 

Va.—Suffolk v. Parker, 79 Va. 660, 
52 AmR 640. 

Wash.—Clark v. Seattle, 102 Wash. 
228 ta? TL55:; 

Wis.—Liermann y. Milwaukee, 132 
Wis. 628, 113 NW 65, 138 LRANS 253. 

See Ft. Worth v. Crawford, 64 Tex. 
202, 638 AmR 753 (holding that, Liar 
municipal corporation creates or fails 
to remove a nuisance, and such nui- 
sance arises from acts done ex- 
elusively in the interest of the pub- 
lic, such as the improvement of the 
sanitary condition of the city, the 
corporation is liable only for a care- 
less or negligent execution of the 
duty, but that if the injury arises 
from acts done for the private ad- 
vantage or emolurnent of the cor- 
poration, it is liable, irrespective of 
the question of negligence). And 
see cases infra notes 33-48. ~ 

{a] Fire escapes.—A municipality 
having no duty imposed on it by 
charter or law to enforce the state 
law governing fire escapes, its is- 
suance of a license for a hotel hay- 
ing no fire escapes did not create a 
nuisance, relative to liability for 
burning of hotel guests, the license 
making no reference to such law, nor 
interfering with its enforcement, and 
not amounting to a representation 
to the public or patrons that the 
hotel had proper eScapes. _ Bilder- 
back v. Klamath Falls, 6 F. (2d) 
642, 


[b] The fact that a standpipe is 
liable to be ‘struck by lightning or 
blown over because of its height and 
size does not give an adjoining own- 
er a right to recover on the theory 
that such standpipe is a nuisance 
licensed by the city where there is 
nothing to show that it was negli- 
gently constructed. Whitfield v. Car- 
rollton, 50 Mo. 98. 

Cross references: 

Collection and disposal of garbage 

See infra § 1735. 

Defects or obstructions in streets 
generally see infra § 1755 et seq. 
Establishment of hospitals see cases 

infra this section. 

32. Herman vy. Buffalo, 214 N. Y. 
316, 108 NE 451. 

33. See cases supra notes 30, 31. 

34. District of Columbia v. Tot- 
ten, goo Apps (CD! Chi 312945 Ba c@d) 
374; Long v. Elberton, 109 Ga. 28, 
34 SE 333, 77 AmSR 363, 46 LRA 


428. 

The maintenance of a work- 
house in close proximity to plain- 
tiff’s property in such a manner that 
prisoners constantly escaped, ter- 
rorized and annoyed plaintiff, and 
hindered him in the conduct of his 
business, constituted a nuisance, for 
which the municipality was liable in 
damages. District of Columbia v. 
Totten, 55° "Apps (DEC) vel2e 5.) 
(2d) 374. 

[b] A city prison is not per se a 
nuisance, and for its mere erection 
no recovery can be had against the 
corporation, but it may become liable 
to an adjoining proprietor for so 
negligently keeping the prison as to 
create a nuisance. Long vy. Elberton, 
109 Ga. 28, 34 SE 333, 77 AmSR 363, 
46 LRA 428. 


A Liability for negligence see infra 
1933 
35. Briegel v. Philadelphia, 135 


Pa. 451, 19 A 1038, 20 AmSR 885. 

[a] Privy well.—A municipal cor- 
poration is subject to the rule, sic 
utere tuo ut alienum non ledas, and 
is liable for injuries arising from the 
maintenance of a nuisance such as a 
privy well on _ school _ premises. 
Briegel v. Philadelphia, 135 Pa. 451, 
19 A 1038, 20 AmSR 885. 

Liability for negligence see 

TOs, 

4 36. Roth vy. District of Columbia, 
iG App.» (DEO) 8285) “Viank de Vere 
v. Kansas City, 107 Mo. 83, 17 SW 
695, 28 AmSR 396; Herman vy. Buf- 
fado, 214 IN Yer sie, 108 INE 4512 

fal A fire engine house (1) is not 
a nuisance per sé, although it may 
become a nuisance by reason of im- 
proper use, but that furnishes no 
ground for enjoining its erection. 
Van de Vere v. Kansas City, 107. Mo. 
83, 17 SW 695, 28 AmSR 396. (2) 
An engine house in course of con- 
struction must have been inherently 
dangerous ,to render a municipal cor- 
poration liable, as for a nuisance, 
for a death caused by collapse of a 

wall. Herman v. Buffalo, 214 N. Y. 
316, 108 NE 451. 

[b] The mere maintenance or lo- 
cation of a police ambulance stable, 
“although possibly annoying and in- 
convenient to the residents of a 
neighborhood, may not of itself be 
held to be a nuisance, since it is a 
necessary and proper appliance of 
governmental authority; but the neg- 
ligent, improper, and unlawful man- 


infra 


ner of its maintenance, which is the 
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less as conclusively to show intention.*” 
Property used for particular purposes. 
that a municipal corporation is liable for the crea- 
tion or maintenance of a nuisance on municipal 
property, but that a lawful use thereof does not 
constitute a nuisance per se,** has been applied to 
the establishment and maintenance of prisons and 
workhouses,** school premises,*° fire and police sta- 
tions and appliances,*® parks, playgrounds, and pub- 
lic squares,*’ market houses,** pounds,*® wharves and 


The rule . 


thing of which complaint is here 
made, is not warranted by any re- 
quirement of governmental duty, and 
is, on the contrary, directly antago- 
nistic to the demands of such duty.” 
Roth v. District of Columbia, 16 App. 
(D. C:) (823,°335. 
5 ie ley, for negligence see infra 
1932. 
37. Ky.—Harrison County Ct. v. 
Wall, 12 SW 130, 11 KyL 223. 
Mass.—Kerr v. Brookline, 208 Mass. 
190, 94 NE 257, 34 LRANS 464. 


Nebr.—Robbins v. Omaha, 100 
Nebr. 439, 160 NW 749. 
Oh.—Cleveland v. Ferrando, 114 


Oh. St..207, 150 NE 747. 
Pa.—Jameson y. Philadelphia, 282 
Pa. 207, 127 A 629. 
Sy ete lege het v. Peters, 133 SE 
674. 
Wash.—Clark vy. Seattle, 102 Wash. 
2205 Lge P Lb 


[a] The establishment of a pub- 
lic park or stadium is not a nuisance 


per se. Lynchburg y. Peters, (Va.) 
133 SE 674. : 
[b] Where a wading pool in a 


city playground was drained and 
cleaned each Friday, that a broken 
bottle was cast therein by some one 
between Friday and Sunday, when 
a girl wader was injured by cutting 
her foot on such a bottle, would not 
be sufficient to charge the city with 
maintaining a nuisance. Clarks ve 
Seattle, 102 Wash. 228, 172 P 1155. 

[ec] Fireworks on public play- 
ground.—The setting off of fireworks 
by a municipality, which holds 
ground for the public as a play- 
ground, solely for the public use, is 
not a nuisance, as ‘the town is hot 
the owner of the playground in the 
ordinary sense; and, furthermore, the 
setting off of ‘fireworks on a single 
occasion does not create any perma- 
nent or continuing condition of real 
estate, and ordinary negligence is not 
a nuisance. Kerr v. Brookline, 208 
Mere, 190, 94 NE 257, 34 LRANS 
6 


{[d] The erection of a flag pole in 
a city park to celebrate the Fourth 
of July is not a nuisance per: se. 
Jameson v. Philadelphia, 282 Pa. 207, 
127 A 629. 

{e] Erection of hitching racks on 
the sides of a public square in a 
city is not a nuisance as a matter 
of law. Harrison County Ct. v: Wall, 
12 SW 130, 11 KyL 223. 

[f] An unguarded, unexploded, 
bomb in a public park is a nuisance, 
and a municipality, having knowledge 
thereof, is liable for injuries. Cleve- 
land v. Ferrando, 114 Oh. St. 207, 150 
NE 747. 

[g] A lake in a park, whether 
artificially formed or not, is not a 
nuisance per se. Robbins vy. Omaha, 
100 Nebr. 439, 160 NW 749. 

Liability for negligence see infra 
§§ 1936-1938. 

Ultra vires establishment of park 
see cases infra note 55 [a]. 


38. Suffolk v. Parker, 79 Va. 660, 
52 AmR 640. 

Liability for negligence see infra 
§ 1940. 

39. Crawford v. D’Lo, 119 Miss. 
28, 80 S 377. 

[a] A hog pen built on city prop- 


erty near a_residence constitutes a 

nuisance. Crawford v. D’Io,, 119 

Miss. 28, 80 S 377. 

: Iiability for negligence see infra 
1 


i 
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waters adjacent thereto,t® waterworks, electric 
. light plants,*? and hospitals and pesthouses.** 

Hospitals and pesthouses.*4 Where a hospital or 
pesthouse is so located and conducted by a mu- 
nicipality as to create a nuisance, causing special 
injury to persons owning property in the vicinity, 
the municipality will be lable*® if it has general 
power to establish such institutions,*® although 
there is no liability where the establishment of the 
hospital is ultra vires.47 On the other hand, it has 
been held that the establishment of a hospital can- 
not be a public nuisance in the absence of negli- 
gence or abuse of power, nor a private nuisance 
unless it becomes so in its subsequent use or un- 
warranted operation, having in view the peculiar 
conditions under which it was established and main- 
tained.*® 

Attractive nuisance. The doctrine of attractive 
nuisanee, as regards liability for injuries to chil- 
dren,*® applies to nuisances created by municipal 
corporations,°° provided the basic element of that 
doctrine, that is, trespass by the injured child, is 
present.° Where a child was drowned in a sewer 
while passing across private property to visit the 
owner thereof, when the bank of the sewer .under 
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the path she was traveling caved into the sewer, it 
was held that the municipality was not liable under 
the attractive nuisance doctrine, even if children 
sometimes played on the sewer banks, since decedent 
was not attracted by the sewer.®? In such case 
the child was no more than a licensee as to the 
municipality with respect to its duty to protect 
dangerous premises.** 

Acts ultra vires.°* It has been held that an ac- 
tion will not lie against a municipal corporation 
for creating and continuing a nuisance where its 
act was ultra vires;°° but there is authority to the 
contrary.°® \ R 

Nuisance maintained by lessee. A municipal cor- 
poration is liable for a nuisance maintained by a 
lessee on its property.°” 

Estoppel. A municipal corporation is estopped 
to deny its duty as to a dangerous pit on its land 
where it has passed an ordinance declaring pits of 
that character to be nuisances.®® . : 

[§ 1735] (2) Collection and Disposal of Garbage.°° 
A municipality which, in the performance of the 
work of collecting and removing garbage ‘and other 
refuse, creates a nuisance is liable to persons suf- 
fering special injury therefrom,®° regardless of 


40. Seattle v. Lloyd’s Plate Glass|it had the right to condemn such|attracted to such a place in July 
Ins. Co., 253 Fed. 321, 165 CCA 103;/land for public purposes, which| weather; and it is gross carelessness, 
EBhrlich-Harrison Co. v. Seattle, 110] power it did not exercise). F, with such knowledge, to leave an 


Wash, 344, 188 P 500. J 

[a] Explosives.—(1) In action for 
damages due to an explosion of a 
eargo of nitroglycerin on a_ scow 
moored to a buoy in Seattle Harbor, 
it was held that, in issuing a permit 
and in permitting the scow to be 
moored and to remain at anchor at 
such buoy, the city did not violate 
an ordinance establishing harbor 
regulations, and thereby create a 
nuisance per se, the contention that 
there is no authority in the ordi- 
nance for permitting vessels carry- 
ing the explosive to anchor at any 
place except in the powder dock be- 
ing untenable. Ehrlich-Harrison Co. 
v. Seattle, 110 Wash. 344, 188 P 500. 
(2) On the other hand, in a case 
arising from the same event, it was 
held by a federal court that the 
ordinance did not permit a _ vessel 
containing explosives to tie up to 
such buoy, and that the city was 
liable for injuries caused by an ex- 
plosion on a vessel which the port 
warden permitted to anchor in the 
fairway, where it had, remained for 
sixteen days. Seattle v. Lloyd’s 
Plate Glass Ins. Co., 253 Fed. 321, 
165 CCA 103. (8) The handling of 
dynamite is not a nuisance per se, 
and a municipality cannot be held 
liable for damage caused by an ex- 
plosion of dynamite when being 
loaded on a ship in the harbor be- 
eause it designated the place where 
such loading should be done, where 
the location was selected by a com- 
petent official acting with ,due care 
and in good faith. Maryland v. Gen- 
eral Stevedoring Co., 213 Fed. 651 
faff 219. Fed. 827,: 185 “CCA 497] 
(holding further that Acts [1908] ¢ 
148 conferring certain powers on 
Baltimore City with respect to the 
Patapsco River did not make the city 
liable for injuries from failure to 
make regulations for the loading of 
ships with explosives). 

Liability for negligence 
§§ 1942-1944, 

41. Bridgeman-Russell Co. v. Du- 
luth, 158 Minn. 509, 197 NW 971; 
Wiltse v. Red Wing, 100 Minn. 548, 
111 NW 1134; Wiltse v. Red Wing, 
99 Minn, 255, 109 NW 114; Ennis v. 
Gilder, 32 Tex. Civ. A. 351, 74 SW 
585 (holding that a municipal cor- 
poration in providing a_ reservoir 
eannot create a nuisance by flooding 
the Jand of a private citizen, although 


see infra 


; Trees for negligence see infra 
1 A 

42. Glynn v. Niagara Falls, 31 
Ont. L. 1, 6 OntWN 2, 16 DomLR 866 
{dism app 29 Ont. L. 517, 5 OntWN 
285, 15 DomLR 426]. : 
§ ris re for negligence see infra 

950. 

43. See cases infra this section. 

44. liability for negligence see 
infra § 1934. 

45. Deaconess Home, etc. v. 
Bontjes, 104 Ill, A. 484 [aff 207 Ill. 
553, 69 NE 748, 64 LRA 215]; Haag 
v. Vanderburgh County, 60 Ind. 511, 
28 AmR 654; Henderson v. Clayton, 
57 SW 1, 22 KyL 283, 53 LRA 145; 
Metropolitan Asylum Dist. v. Hill, 6 
App. Cas, 193. 

46. Clayton v. Henderson, 103 Ky. 
rebe 44 SW 667, 20 KyL 87, 44 LRA 

47. Haag v. Vanderburgh County, 
60 Ind. 511, 28 AmR 654; Arnold v, 
Stanford, 113 Ky. 852, 69 SW 726, 
24 KyL 626 (where the power to 
establish a pesthouse was not con- 
ferred upon a city of a particular 
class, from which the inference was 
drawn that such power was _ with- 
held, the establishment by ordinance 
of such an institution within the 
corporate limits of the city in viola- 
tion of a general statute forbidding 
the location of a pesthouse within 
the corporate limits of any incor- 
porated city, etc.,, would be ultra 
vires, and would not subject such 
city to liability for injury to prop- 


Bee. And see infra text and notes 
48, Frazer v. Chicago, 186 Ill. 480, 


57 NE 1055, 78 AmSR 296, 51 LRA 
306. And see Trabue v. Owensboro, 
10 Ky. Op. 171 (holding that a mu- 
nicipality is not liable for erecting 
and using a pesthouse unless it does 
so in a manner unnecessarily calcu- 
lated to endanger the spread of dis- 
ease, or has erected it im an un- 
suited place or unreasonably near 
to habitations). 

49. See Negligence [29 Cyc 447]. 

50. Indianapolis v. Williams, 58 
Ind. A. 447, 108 NE 387; Davoren v. 
Kansas City, 308 Mo, 518, 273 SW 
401, 40 ALR 473; Altus vy. Millikin, 
98 Okl. 1, 223 P 851. 

fa] Ilustration—A city which 
makes an excavation in the bed of 
a creek at a street crossing must 
be held to know that children are 


unguarded pit filed with water in a 
street into which an unsuspecting 
child might fall. Indianapolis v. 
Emmelman, 108 Ind. 530, 9 NE 155, 
58 AmR 65. 

Condition and use of public build- 
ings or other property generally see 


infra § 1926. 

51. Bloomquist v. La Grande, 
(Or.) 251 P 252. But see Indianapolis 
v. Emmelman, 108 Ind. 530, 9 NE 
155, 58 AmR 65 supra note 50 [a]. 

[a], Doctrine held inapplicable.— 
Where a child fell from a defective 
city sidewalk into an irrigation ditch, 
and was drowned, the city was -held 
liable for negligence in the main- 
tenance of the sidewalk, irrespective 
of the doctrine of attractive nui- 
sance, since the child was not a 
trespasser. Bloomquist v. La Grande, 
(Or) i251 P25 2) \ 

Care required as to children on 
er Ree infra § 1789. 

52. rose v. Dubuque, 193 Io 
763, 187 NW 857. : oe 

Defects in sewers or drains see 
infra §§ 1886-1924. : 

53. Brose v. Dubuque, 


193 I 
768, 187 NW 857. Ria 


54. Generally see supra § 1711. 
55. Kennedy v. Nevada, (Mo. A.) 
281 SW 56; Duncan vy. Lynchburg, 


(Va.) 34 SE 964 (maintaining and 
operating a rock quarry beyond city 
limits). 
_ fa] TWustration—A municipality 
is not liable for a nuisance existing 
in a tourists’ park where it has no 
right to maintain such park. Ken- 
any v. Nevada, (Mo. A.) 281 SW 
Ultra vires establishment of hos- 
pital see supra text and note 47. 
56. Fitzgerald v. Sharon, 143 Iowa 
730, 121 NW 5238; Shinnick v. Mar- 
shalltown, 137 Iowa 72, 114 NW 542. 
57. Whitfield v. Carrollton, 50 Mo. 


A. 98. 

58. Pekin v. McMahon, 154 Ill. 
141, 39 NE 484, 45 AmSR 114, 27 
LRA 206 [aff 53 Ill. A. 189]. 

59. Collection and disposal of 


garbage as governmental or corpo- 
vate duty see infra § 1750. 

60.) Ga.—-Kea v.- Dublin, 145 .Ga, 
511, 89 SE 484; Dublin v. Kea, 20 
Ga: A. 718, 983 SE 229. 

Til.—F lannagan vy, 
Lb6y DAS 362; 

Ind.—Newcastle v. Harvey, 54 Ind. 
A. 243, 108 NE 878. 


Bloomington, 


pe a en eS EE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1735-1736] 


any act of negligence on its part;*! and in a proper 
The fact that the 
ground used as a place for dumping garbage is not 
owned or controlled by the municipality,®* or is 
situated outside the corporate limits,®* or that other 
persons, not in the employ of the municipality, also 
used the premises for a similar purpose,®* or that 
plaintiff purchased and located on his land after 
the dumping ground was established,®* will not re- 
lieve the municipality from liability. 
thorized collection and disposal of garbage does 
not necessarily create a nuisance, and if it does 
not the municipality incurs no liability in those ju- 
risdictions in which the performance of the duty is 
regarded as a governmental function.®® 

[§ 1736] 4. Destruction or Removal of Private 
Since a municipal corporation may, in 
the exercise of its police power, destroy private 
property in case of public necessity,’® the owner of 
the property has no right of action against the mu- 
nicipality to recover for the loss," unless the statute 


case an injunction will issue.°? 


Property.®® 


Md.—Block v. Baltimore, 129 A 
887; ‘Baltimore v. Sackett, 135 Md. 
56, 107 A 557, 5 ALR 915; Taylor v. 


Baltimore, 130 Md. 133, 99 A 900, 
LRAI1917C 1046. 

N. Y—Lyman v. Potsdam, 173 
App. Div. 390, 159 NYS 71. 

Pa.—Sceranko vy. Rankin, 72 Pa. 
Super, 221. 

Tenn.—Nashville v. Mason, 137 
ae 169; 192 SW °915, LRATSITD 

Tex.—Haskell v. Webb, (Civ. A.) 
140 SW 127; Coleman v. Price, 54 
Tex, Civ. A. 39, 117 SW 9905. 

W. Va.—Keene v. Huntington, 79 
ve Va. 713,, 927SH-119,, LRAISTITE 
475. 

[a] Dumping garbage.—(1) Where 


a@ municipality so establishes and 
conducts a garbage dump, or depos- 
its dead animals, garbage, and other 
filth in such a place as to create 
a nuisance, it is liable to persons 
specially injured thereby. Flanna- 
gan v. Bloomington, 156 Ill. A. 162; 
Newcastle v. Harvey, 54 Ind. A. 243, 
102 NE 878; Sherman v. Langham, 
(Tex.) 13 SW 1042; Haskell v. Webb, 
(Tex. Civ. A.) 140 SW. 127; Paris 
v. Jenkins, 57 Tex. Civ. A. 383, 122 
SW 411; Coleman vy. Price, 54 Tex. 
Civ. A. 39, 117 SW 905; Stephenville 
v. Bower, 29 Tex. Civ. A. 384, 68 SW 
833; Hillsboro v. ‘Ivey, 1 Tex. Civ. 
A. 653, 20 SW 1012. (2) The col; 
lection of garbage and filth from the 
streets and depositing it in a mas? 
upon some other street may create a 
nuisance; and if it does the city must 
respond in damages. New Albany 
v. Slider, 21 Ind. A. 392, 52 NE 626. 
(3) To render a city liable for the 
noxious smells arising from garbage 
deposited by it near plaintiff's home, 
they must be such as to produce 
physical discomfort such as would 
interfere with the enjoyment of the 
property, but need not be hurtful or 
unwholesome. Ft. Worth v. Craw- 
ford, 74 Tex. 404, 12 SW 52, 15 AmSR 
840. (4) A garbage dump, upon 
which large quantities of material 
were burned during a high wind, 
constituted a nuisance rendering the 
municipality liable, where the fire 
communicated itself to  plaintiff’s 
property. Nashville v. Mason, 137 
Tenn. 169, 192 SW 915, LRA1917D 
914; Nashville v. Mason, 7 Tenn. Civ. 
A. 444. 

[b] Operating incinerating plant. 
—A municipal corporation is liable 
for injury to realty, the occupation 
of which is rendered less desirable 
by noisome odors and by deposit of 
ashes and other offensive substances 
from an incinerator plant operated 
by it near such realty. Sceranko v. 
Rankin, 72 Pa. Super. 221; Siwak 
v. Rankin, 72 Pa. Super. 218; Keene 
vy. Huntington, 79 W. Va. 713, 92 SE 
119, LRA1917F 475. 


MUNICIPAL CORPORATIONS 


But the au- | faith.7® 


ties.®° 


means.*+ 


laws. 


[c] Failure to remove garbage.— 
Where the officers of a municipality 
invited the citizens to deposit rub- 
bish in the streets, which the city 
undertook to remove, the deposit, 
and failure to remove it within a 
reasonable time, was a _ nuisance. 
Lyman v. Potsdam, 173 App. Div. 
B08 259° NYS TTL, 


61. Paris v. Jenkins, 57 Tex. Civ. 
A. 383, 1227 SW 411; Coleman, ‘v. 
Aare ba Tex. oCivae A. oosy fla SV 
905. 


Liability for negligent acts or| 


omissions see infra § 1750. 
62. Bell v. Savannah, 139 Ga. 298, 


77 SE 165; Shreck vy. Coeur D’Alene, 
12° Tda-V7108,. 27.7.Po 1001s Seates' vy. 
Sedalia, (Mo. A.) 241 SW 656. 


63. Stephenville v. Bower, 29 Tex. 
Civ. A. 384, 68 SW 833. 

64. Coleman vy. Price, 54 Tex. Civ. 
A, 39, 117 SW 905: 

65. Flannagan v. Bloomington, 
156 Ill. A. 162. 

66. Sherman y. Langham, (Tex.) 
13 SW 1042. 

67. Bessemer v. Abbott, 212 Ala. 
472, 103 S 446; Moulton v, Fargo, 39 
N. D. 502, 167 NW 717, LRA1918D 
1108; Kuehn vy. Milwaukee, 92 Wis. 
263, 65 NW 1030 (the dumping of 
garbage upon Lake Michigan fifteen 
miles from shore is not prima facie 
a nuisance). 

[a] Thus the authorized assump- 
tion by a city of the exclusive func- 
tion of collecting and carrying in 
proper receptacles, through the 
streets to a common point, the gar- 
bage and refuse accumulating in the 
city is the exercise of police power, 
and hence not the creation of a nui- 
sance of which property owners on 
streets used for the transportation 
may complain. Bessemer v. Abbott, 
212 Ala. 472, 103 S 446; Kirk vy. 
McTyeire, 209 Ala. 125, 95 S 361. 

68. See infra § 1750. 

Governmental duties generally sce 
supra § 1701. 

69. Destruction of property by 
mobs see infra §§ 1739-1743. 

70. See supra § 272. 

71. Aitken v. Wells River, 70 Vt. 
308, 40 A 829, 67 AmSR 672, 41 LRA 
566; British Cast Plate Mfrs. v. Mere- 
dith, 4 T. R. 794, 100 Reprint 1306; 
Dore v. Gray, 2 °T: R. 358, 100 Re- 


Pa 193, And see cases infra notes 
76-81. 
72. See supra § 272. 
73. See cases infra notes 82-88. 
74. See infra § 1751. 
75. Abatement of nuisance gen- 


erally see supra § 1733. 

76. Baker’ v. ~ Boston, 12° Pick. 
(Mass.) 184, 22 AmD 421; Prime v. 
Yonkers, 192 N. Y. 105, 84 NE 571; 
Cummings v. Lobsitz, 42 Okl. 704, 
142 P 998, LRAI1915B 415. 

77. McMahon vy. Telluride, 79 Colo. 
281, 244 P 1017, 46 ALR 358; Baum- 


expressly confers such right.” 
the destruction or removal of property to prevent 
the spread of fire,’* or to preserve the public health 
and prevent the spread of disease.’* 
Property constituting nuisance generally.’ 
liability can arise against a municipality or its offi- 
cers for the removal or destruction of property 
which is a nuisance,’® under a power conferred by 
statute or ordinance,’? if the act is done in good 
On the other hand it has been held that 
the thing must be a nuisance in fact in order to 
justify the destruction of property under sueh sum- 
mary power,’® and an inquiry as to its nature is 
not precluded by the order of the municipal authori- 
Moreover, a wanton injury, or unnecessary 
destruction of property, would not be justified 
where the nuisance might have been abated by other 
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This rule applies to 


No 


Preventing spread of fire and enforcing fire limit 
A municipal corporation is not liable in the 
absence of express statutory provisions®? for dam- 


gartner v. Hasty, 100 Ind. 575, 50 
AmR 830; Theilan v. Porter, 14 Lea 
(Tenn.) 622, 52 AmR 173; Riopelle 


v. Montreal, 44 Can S. C. 579. 
‘78. O’Rourke v. New Orleans, 106 
La. 313, 317, 30 S 837. 

“The city’s attempt was not arbi- 
trary; the officers throughout acted 
in good faith, and if they erred, they 
erred on. the safe side.” O’Rourke 
v. New Orleans, supra. 

. U. S—Yates v. Milwaukee, 10 
Wall, 497,19 th. -ed. 984, > 


Colo.—MecMahon vy. Telluride, 79 
Sele 281, 2442>P)s 10L70)46 = Agar 


Fla.—Orlando v. Pragg, 31 Fla. 111, 
bts 368, 34 AmSR 17, 19 LRANS 


Ga.—McWilliams v. Rome, 142 Ga. 
848, 83 SE 945; Americus v. Mitchell, 
79 Ga. 807, 5 SE 201. And see At- 
lanta v. Dooly, 74 Ga. 702 (where, 
on ex parte application of a few 
citizens, plaintiff’s licensed billboard 
was torn down without affording him 
an opportunity to be heard). 

Mass.—Miller v. Horton, 152 Mass. 
540, 26 NE 100, 23 AmSR 850, 10 
LRA 116. ‘ 

Mo.—Allison v. Richmond, 51 Mo. 
A. 133: 

N. D.—Persons v. Valley City, 26 
hate 342, 144 NW 675; LRA1916D 

Tex.—Texarkana v. Meagon, 247 
SW 916 [aff (Civ. A.) 238 SW 717]; 
Forney v. Mounger, (Civ. A.) 210 
SW 240. 

Wash.—Hotel Cecil Co. v. Seattle, 
104 Wash. 460, 177 P 347. 

Wis.—Adams v. Milwaukee, 144 
Wis. 371, 129 NW 518, 48 LRANS 
1066 [aff 228 U. S. 572, 33 SCt 610, 57 
dk “era Et | IE 

[a] Rule applied.—(1) If a city 
council, in the exercise of its powers 
to abate a nuisance, destroys or au- 
thorizes the destruction of buildings 
which in fact are not a nuisance, the 
municipality is liable for damages 
sustained by the owner, ‘Forney v. 
Mounger, (Tex. Civ. A.) 210 SW 240. 
(2) Where a city council authorizes 
the city’s agents and officers to re- 
move a portion of a building which 
the council mistakenly believes to 
extend into the side of the street, 
and this is done, the municipality is 
liable in damages for such wrongful 
trespass. Persons vy. Valley City, 26 
Dui 342, 144 NW 675, LRA1916D 

80. See cases supra note 79. 

81. Waggoner v. South Gorin, 88 
Mo. A. 25; Babcock v. Buffalo, 56 N. 
Y. 268; Hope’v. Surrey, 20 B. C. 434, 
20 DomLR 540, 29 WestLR 525, 7 
WestWkly 175. 

Destruction of property in enforce- 
ment of fire limit laws see cases in- 
fra note 87. 

82. See supra § 272. 
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ages caused by the acts of its officers or agents,** 
or of bystanders,’* in destroying or removing pri- 
vate property to prevent the spread of fire. So a 
building of a kind or material forbidden to be within 
the fire limits, if erected within such limits after 
they are established, is a nuisance per se,*° and 
may be destroyed by the municipality without in- 
curring liability therefor,*® unless damage is need- 
lessly inflicted,8’ or unless an ordinance requires 
notice to be given to the owner to remove the 
property, and the property is destroyed without 


giving such notice.®§ 


[§ 1737] 5. Trespass and Conversion.’® For mis- 
feasance within the scope of its corporate powers, 
a municipality may be liable in an action of tres- 
pass for direct injury to property,°® or may be 


enjoined from the commission of 


when a municipality appropriates to its use the 


property of any person, otherwise 


83. U. S.—Bowditch v. Boston, 101 
We Srel6.25 ue ed). S80. Pattie 3 vnakCas: 
NOM cho. Cath oo AE eas wNOe da Lois 

Cal.—Correas v. San Francisco, 1 
Cal. 452; Dunbar v. San Francisco, 
1 Cal. 355. 

Ga.—Vandevender v. Atlanta, 150 
Ga. 443, 104 SE 227 [answers to cert 
questions conformed to 25 Ga. A. 710, 
104 SE 511]. 

Iowa.—Field v. Des 39 
Iowa 575, 28 AmR 46. 

Naa aaraiedang? v. Plymouth, 8 Metc. 

Minn.—McDonald v. Red Wing, 13 
Minn. 38. . 

ae Y.—Russell v. New York, 2 Den. 
461. 

S. C.—White v. Charleston, 20 S. C. 
L. 571. 

Tex.—Keller v. Corpus Christi, 50 
Tex. 614, 32 AmR 613. 

[a] In Quebec the municipality 
exercises this discretion at its peril, 
and must pay in case of mistake of 
judgment. Quebec v. Mahoney, 10 
Que. Q. B. 378 (holding the munici- 
pality liable for destruction of a 
building which would not have been 
reached by the fire). 


Moines, 


84. McDonald v. Red Wing, 13 
Minn. 38. 
85. Miller v. Valparaiso, 10 Ind. 


A. 22, 37 NE 418. 

86. Baumgartner v. Hasty, 100 
Ind. 575, 50 AmR 830; Miller v. Val- 
paraiso, 10 Ind. A. 22, 37 NE 418; 
ee v. McAlester, 46 Okl. 150, 148 
P 150, 

87. Wheeler v. Aberdeen, 45 Wash. 
63; 87 P L06r. 

88. Ward v. Murphysboro, 77 Ill. 

or removal 


A, 549. J 
89. Destruction of 
private property see supra § 1736. 
90. I11.Chicago v. Turner, 80 Ill. 
419; Chicago v. McGraw, 75 Ill, 566; 
Wolf v. Boettcher, 64 ill. 316; Allen 
v. Decatur, 23 Ill. 332; 76 AmD 692; 
Simpson v. Gibson, 164 Ill. A. 147., 
La.—Baumgard v. New Orleans, 9, 
Lia. 119,°29 AmD 437. 
Mass.—Perley v. Cambridge, 220 
ok 507, 108 NE 494, LRAI1915E 
4: ; 


Mich.—Rogers v. Randall, 29 Mich. 
41; Sheldon y. Kalamazoo, 24 Mich. 
383. 

Mo.—Dooley v. Kansas City, 82 Mo. 
444, 52 AmR 380; Abercrombie v. 
Kansas City, 149 Mo. A. 539, 131 SW 
129; Allison vy. Richmond, 51 Mo, A. 
133. 

Nebr.—Omaha v. Croft, 60 Nebr. 57, 
82 NW 120. 

N. Y.—Seifert v. Brooklyn, 101 N. 
YY. 136540 NE} 321, 54 Am RR; 664: 
Ahrens v. Rochester, 97 App. Div. 
480, 90 NYS 744. 


Or.—Stephens y. Etigene, 90 Or. 
16T, LTS e855: 
Pa.—Pittsburgh v. Weinman, 286 


Pa. 587, 134 A 382; Brink v,. Dun- 
more, 174 Pa. 395, 34 A 598. 
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ized by law upon making compensation therefor, it 
becomes liable to an action for the conversion or 
use of such property.®? : 

[§ 1738] 6. Infringement of Patent.°* A munici- 
pal corporation is liable for infringement of a 
patent in the course of the execution of its cor- 
porate powers and duties.®* 

[§ 1739] 7. Injuries by Mob Violence®*—a, In 
Actions to recover from municipal cor- 
porations damages resulting from the acts of mobs 
and riotous assemblages are actions to hold such 


corporations liable in damages for a failure to 


such act;®+ and 


than as author- 


R. I.—Willoughby v. Allen, 25 R. I. 
531, 56 A 1109; Hathaway v. Osborne, 
25 R. I. 249, 55 A 700. 

Tex.—Ostrom v. San Antonio, 94 
‘Tex, 523, 62 SW 908; San Antonio v. 
Mackey, 14 Tex. Civ. A. 210, 36 SW 
760. 

Wis.—Pabst Brewing Co. v. Mil- 
waukee, 148 Wis. 582, 133 NW 1112; 
Hollman y. Platteville, 101 Wis. 94, 
76 NW 1119, 70 AmSR 899; Hamilton 
v. Fond du Lac, 40 Wis. 47. Z 

N. S.—Archibald v. Truro, 33 N. 
S. 401 [aff 31 Can. S. C. 380]. 

Ont.—Stonehouse v. Pnniskillen 
Tp., 327 U._C..Q! By 5625 St. Georges 
Church v. Grey, 21. U. C. Q. B, 265. 

ne see supra § 1702 text and note 
40. 

91. Klagus v. Baraboo, 182 Wis. 
503, 196 NW 772. 

92. Ga.—Atlanta v. Swiney, 20 Ga. 
A. 415, 93 SH 24. 

Tll— Elgin v. Goff, 38 Ill. A. 362. 

Mass.—Hunt v. Boston, 183 Mass. 
303, 67 NE 244. 

N. Y.—Buffalo, ete., Turnp. Co. v. 
Buffalo, 58 N. Y. 639 mem; Napier v. 
Br ooniy ae 41 App. Div. 274, 58 NYS 
506. 

N. C.—Dayton v. Asheville, 185 N. 
GC. 12; 115° SH 827, 30 ALR 1186: 

Porto Rico.—St. Johns Gas Co. v. 
San Juan, 1 Porto Rico Fed. 160. 

Sask.—Smith v. Saskatoon, 5 Sask. 
L. 218, 4 DomLR 521, 21 WestLR 868, 
2 WestWkly 756; Fodey v. South 
Qu’Appelle, 3 Sask. L. 412. 

See also Canal, etc., Nav. Co. v. 
New Orleans First Drain. Dist. 
Comrs., 26 La. Ann. 740 (liability for 
rent of property taken and used); 
Methodist Episcopal Church y. Vicks- 
burg, 50 Miss. 601 (as to liability on 
implied contract for property used). 

[a] MTllustrations.—(1) Where a 
city takes and appropriates gravel 
to its own use without right, there is 
a conversion immediately upon its 
removal, and the owner of the land 
may elect to recover the value of the 
personal property after it had been 
separated from the land instead of 
seeking damages for the trespass 
upon the real estate. Hunt v. Bos- 


ton, 183 Mass. 3038, 67 NE 244.. (2) 
Where authorities of a city are 
clothed with power to grade its 
streets, and without authority take 


soil from the property of a private 
citizen, the city is liable for the tres- 
pass. Atlanta v. Swiney, 20 Ga, A. 
415, 98 SE 24, 

Eminent domain see Eminent Do- 
main 20 C. J. p 501. 
Pay Generally see Patents [30 Cyc 

alk 

94. Akron v. Bone, 221 Fed. 944, 
137 CCA 514; Brickill v. New York, 
7 Fed. 479, 18 Blatchf.s 273; Munson 
v. New York, 3 Fed. 338, 5 Bann. & A. 
486, 18 Blatchf. 237 [rev on other 
grounds 124 U. S. 601, 8 SCt 622, 31 
L. ed. 586]; Ransom vy. New York, 20 


preserve the public peace,®* and as the duty and 
power to preserve order and prevent mob violence 
are governmental,’ the municipality is entitled to 
the same immunity from liability for injury result- 
ing in consequence of mob violence as the sov- 
ereign granting the power,®® unless such liability is 


F, Cas. No. 11,573; Bliss v. Brooklyn, 
3 F. Cas. No. 1,544, 8 Blatchf. 533 
(use of a patent for hose coupling); 
Allen v. New York, 1 F. Cas. No, 232, 
5 Bann. & A. 57, 17 Blatchf, 350>) But 
see Allen v. Brooklyn, 1 F. Cas. No. 
218, 8 Blatchf. 535 (where the city 
was held not liable for the act of the 
board of education). 

[a] Tllustration.—Where a_ city 
council authorized a contractor to 
lay a sewer in one of its streets, in 
pursuance of a power contained in its 
act of incorporation, and in so doing 
the contractor infringed upon the 
patent of another for making sewer 
pipe, the city was liable. Asbetine 


Tiling, etc., Co. v. Hepp, 39 Fed. 324. 
95. Liability of counties see 
Counties §§ 275, 276. 


96. New Orleans vy. Abbagnato, 62 
ne 240, 10 CCA 361, 26 LRA 
97. Chicago League Ball Club v. 


Chicago, 196 Ill. 54, 63 NE 695 [rev 
on other grounds 97 Ill. A. 6387, 77 
Tl. A. 124]. 

Governmental duties generally see 
supra § 1701. 

98. U. S.—Louisiana v. New Or- 
leans;109° Ui Siv28b,c2 SCta20ds 271i: 
ed. 936; Wells v. Jersey City, 219 Fed. 
699, 700, 185 CCA 371 [cit Cyc]; New 
Orleans v. Abbagnato, 62 Fed. 240, 
10 CCA 361, 26 LRA 329; Gianfortone 
v. New Orleans, 61 Fed. 64, 24 LRA 
592; Hart v. Bridgeport, 11 F. Cas. 
| No. 6,149, 13 Blatchf. 289. 

Ill.—Chicago League Ball Club v. 


Ky.—Ward v. Louisville, 16 B. Mon. 
184; Prather vy. Lexington, 13 B. Mon. 
559, 56 AmD 585, 
ee Haalelmone v. Poultney, 25 Md. 

Mass.—Yalenezian v. Boston, 238 
Mass. 538, 131 NE 220. 

N. Y.—Davidson v. New York, 25 
N. Y. Super. 230, 27 HowPr 342. 

Oh.—Robinson vy. Greenville, 42 Oh. 
St. 625, 51 AmR 857; Western Homeo- 
pathic Medicine College v. Cleveland, 


hve 77 TILA. 124. 


12..Oh. St. 375; Butler County v. 
Beaty, i, 80" (O.) Cow Ace Sods § 393) elt 
Cyc: 
Wis.—Long y. Neenah, 128 Wis. 
40, 107 NW 10, 8 AnnCas 463. 
Ont.—Baker v. Toronto, 45 Ont, 


L. 256, 16 OntWN 58. 

Que.—United Typewriter Co. v. 
Quebec, 57 Que. Super. 216 [rev on 
other grounds 30 Que, K. B. 281 (app 
dism 62 Can. S. C._ 241, 68 DomLR 
280)]; Blouin vy. Quebec, 57 Que. 
ns ‘207; Drolet v. Montreal, 1 L. 

[a] Payment of taxes by plain- 
tiff, out of which police are paid, does 
not render the city liable. Baker v. 
Toronto, 45 Ont, L. 256, 16 OntWN 
58; United Typewriter Co. v. Quebec, 
57 Que. Super. 216 [rev on other 
grounds 80 Que. K. B. 281 (app dism 
62 Can. S. C. 241, 68 DomLR 280)]. 


a A a ae a es ee eee 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§§ 1739-1740] 


expressly declared by the sovereign.®® 


provision. to the effect that it shal 
a city to preserve the peace and 


turbances and disorderly assemblages does not im- 


pose such lability.t 


[§ 1740] b. Statutory Liability’-—(1) In General. 
The hability of municipal corporations for injuries 
inflicted by mobs is frequently created by express 
provisions of the statute,* the nature, extent, and 
conditions of the habilty being determined by the 
terms of the act,* giving to its provisions a strict 
construction,® pursuant to the rule that a statute 


99. See infra §§ 1740-17438. 

1. Western College of  Homeo- 
pathic Medicine y. Cleveland, 12 Oh. 
St. 375. 

2. Damages see infra § 2073. 

3. See statutory provisions; and 
cases infra this section; and §§ 1741- 
1743. 

4 See cases infra this note. ‘ 

{a] Indemnity.—The statute is 
one purely of indemnity. Pennsyl- 
vania Co. v. Chicago, 81 Fed. 317 (as 
to statute in Illinois). a 

[b] Control of police.—In Louisi- 
ana it has been held that the city of 
New Orleans was not liable under 
the statute where the municipal au- 
thorities had no control over the 
police force, which, under the laws, 
was part of the existing state gov- 
ernment. Street v. New Orleans, 32 
La. Ann, 577. But see Williams v. 
New Orleans, 23 La. Ann, 507 (hold- 
ing that a statute creating a metro- 
politan police district for New Or- 
leans, and taking away from the city 
authorities the management of the 
police force and vesting it in a board 
of metropolitan police did not repeal 
or modify the statute which made 
the city liable for property destroyed 
by a mob or riotous assembly, since 
the operation of the statute creat- 
ing such liability did not depend upon 
the existence or the nonexistence of 
a police force, but upon the aggre- 
gate responsibility of the inhabit- 
ants). 

(e} Prior knowledge of municipal 
officers —That city officers had prior 
knowledge of, or took part with, the 
mob, will not relieve the city from 
liability for mob violence under Gen. 
St. (1909) § 2933. Blakeman Vv. 
Wichita, 93 Kan. 444, 144 P 816, LRA 
1915C 578, AnnCas1916D 188. 

[d] Personal injuries.—(1) A stat- 
ute which provides for liability for 
damage to property does not embrace 
injuries to a person resulting in 
death, and such liability cannot be de- 
elared under a general statute giving 
a right of action for wrongful death. 
New Orleans v: Abbagnato, 62 Fed. 
240, 10 CCA 361, 26 LRA 329; Gian- 
fortone v. New Orleans, 61 Fed. 64, 
OA eal Re ASO oc (2) Since a general 
statute making a city liable for 
damages to property by riotous as- 
semblages of people is expressly 
limited to injuries to property, it does 
not modify the rule that a city is not 
liable for injuries to the person re- 
sulting from malfeasance or negli- 
gence of its police officers. Jolly v. 
Hawesville, 89 Ky. 279, 12 SW 313, 
11 Kyl 477. (3) “Injury to life or 
limb” is construed to apply .to all 
bodily injuries, and is not limited to 
those resulting in death or loss of 
limb. Iola v. Birnbaum, 71 Kan, 600, 
81 P 198, 6 AnnCas 267. 

[e] Accidental destruction by fire, 
communicated from a building 
ignited by a mob, is within the act 
giving a remedy. Donoghue y. Phila- 
delphia County, 2 Pa. 230. 

{f] Place of injury.—The mere 
seizure of a person by a mob within 
the. corporate limits of a city does not 
give such person a right of action 
against the city, where such mob 
forcibly takes him outside of the 
corporate limits and there inflicts 


[43 C. J.—61) 
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to prevent dis- 
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which gives a remedy against one who would not 
otherwise be liable must be strictly construed. On. 
the other hand it has been held that such statutes, 
being both remedial and penal, remedial so far as 


they provide compensation to injured persons, and 


serious bodily injuries. Lanham v. 
Buckhannon, 97 W. Va. 339, 125 SE 


157%. 

{g] Situs of property.—(1) The 
physical situs of the property injured 
or destroyed, and not the place where 
the mob had its inception, fixes the 
liability of the municipal corporation. 
Wells v. Jersey City, 207 Fed. 871 
[aff 279 Med. 699) 135 CCA 8717,=-(@) 
L. (1887) p 287: § 1, declaring that, 
when any property is injured in con- 
sequence of a mob or riot, the city, 
or, if mot in a city, the county, in 
which the property was injured, shall 
be liable to the owner for part of the 
damages, does not impose a liability 
on a city for property injured by a 
mob or riot assembling or occurring 
outside the limits and beyond the 
control of the city in which the prop- 
erty was injured. Sturges v. Chicago, 
237 Ill. 46, 86 NE 683 [aff 222 U. S. 
313, 32 SCt 92, 56 L. ed. 215, AnnCas 
1913B 1349]. (3) But in Kansas, un- 
der Gen. St. (1915) § 3822, making 
cities liable in damages for loss from 
mob action, a city was held liable for 
damages for the action of a mob 
assembled within the city in destroy- 
ing and injuring property located just 
outside of the city. Easter v. El 
Dorado; 104, Kant “7,7 dai PP) b38, le 
ALR 744. 

[h] Property in  transitu.—(1) 
Under some statutes no recovery can 
be had for damage to property in 
transitu. Chicago v. Manhattan 
Cement Co., 178 Ill. 372, 53 NE 68, 
69 AmSR 321, 45 LRA 848. (2) But 
in other jurisdictions the fact that 
property is in transitu at the time of 
its destruction has been held not to 
exempt the municipality from re- 
sponsibility. Allegheny v. Gibson, 90 
Papedi. oo; Amer 6 70> 

{iJ Tangible property.—By N. J. 
act “of 1874) (Rev. St.. peil4s et. 
[1864] p 237; Revision [1877] p 978; 
4 Comp. St. [1910] p 4380; 3 Gen. St. 
[1895] p 2782), a city is only liable 
for injuries done by a mob to tan- 
gible, as distinguished from_intan- 
gible, property of a citizen. Wells v. 
Jersey City, 219 Fed. 699, 135 CCA 
871 [aff 207 Fed. 871]. 

{ij] Ownership of property.—(1) 
Where piers and buildings on the 
Brooklyn shore of the Hast River 
were taxed by such city, it was liable 
for their destruction by a mob or riot. 
Luke v. Brooklyn, 43 Barb. (N. Y.) 
54 [aff 1 Abb. Dec. 24, 3 Keyes 444, 
3 (Transers JAS 3054: (2) The word 
“owners” in the Illinois statute en- 
titled ‘‘an act to indemnify the own- 
ers of property for damages occa- 
sioned by mobs and riots,’ does not 
restrict the right to the legal owner, 
so that a railroad company which 
had in its possession cars of other 
roads received for transportation 
could recover against a municipality 
for their destruction by a mob within 
the. city. Pittsburg, ete,, R. Co. v. 
Chicago, 242 Ill. 178, 89 NE 1022, 134 
AmSR 316, 44 LRANS 3858 [aff 144 
Te A, 293). 

[k] Property of nonresident.—A 
city is liable under the statute for 
damage done to the property of a 
nonresident. Williams v. New Or- 
leans, 23 La. Ann. 507; Allegheny vy. 
Gibson, 90 Pa. 397, 35 AmR 670. 


penal so far as they throw the burden of such 
compensation on the municipality,’ should be liber- 
ally construed,® in accordance with the general rule 
as to the construction of remedial statutes.® 
power of the legislature to pass such laws and their 
constitutionality have been recognized and upheld 
in many cases,!° 


The 


and, as has been said, the right to 


[1] Statutes construed and ap- 
plied.—California Bank v, Shaber, 55 
Cal. 322; Arnold v. Centralia, 197 Il. 
A. 73; Moore v. Wichita, 106 Kan. 636, 
189 P 872; Stevens v. Anthony, 82 
Kan. 179, 107 P 557; Adams v, Salina, 
58 Kan. 246, 48 P 918; Atchison v. 
Twine, 9 Kan. 350; Folsom v. New 
Orleans, 28 La. Ann, 936; Fauvia v. 
New Orleans, 20 la, Ann. — 410; 
Hagerstown y. Sehner, 37 Md. 180; 
Yalenezian vy. Boston, 238 Mass. 538, 
131 NE 220; Palmer y. Concord, 48 
N. H. 211, 97 AmD 605; Chadbourne 
v. Newcastle, 48 N. H. 196; Duryea v. 
New York, 10 Daly 300 [aff 100 N. Y. 
625 mem]; In re Pennsylvania Hall, 
5 Pa, 204; Aron v. Wausau, 98 Wis. 
592, 74 NW 354, 40 LRA 733; Que- 
bec _v. United Typewriter Co., 62 Gan. 
S. C._ 241, 68 DomLR 280 [dism app 
30 Que. K. B. 281]; Lawand v. 
Montreal, 60 Que. Super. 167; Carson 
Vv. pee Eade 9 FCN 4.6'3 33 

i ells v. Jersey City, 207 Fed. 
871 [aff 219 Fed. 699, 135 CCA 371] 
(a statute imposing absolute liability 
on a city for the destruetion of prop- 
erty within its limits by mob vio- 
lence, without regard to negligence, 
must be strictly construed); Lanham 
va ehasa ony 97 W. Va. 339, 125 SE 

6. See Statutes [36 Cyc 1180]. 

7. Barnes y. Chicago, 225 Til. A. 
31; Yalenezian v. Boston, 238 Mass. 
538, 181 NE 220; Allegheny vy. Gib- 
age 2 Ne 397, 35 AmR 670. 

is alenezian v, Boston, 238 Mass. 
538, 131 NE 220; Butler County” v. 
Beaty, 30 O. C. A. 391; Allegheny v. 
Gibson, 90 Pa. 397, 35 AmR 670. See 
Barnes v. Chicago, 225 Ill. A. 31 
(holding that the statute is a police 
regulation, and should be construed 
with reference to effecting its object 
which, among other things, is to hola 
a community responsible for the 
effects of mob violence within LEY: 

9. See Statutes [36 Cyc 1173]. 

10. U. S.—Pennsylvania Co. 
Chicago, 81 Fed. 317 
Illinois). 

Ill.—Chicago v. Manhattan Cement 
Co., 178 Ill. 372, 53 NE 68, 69 AmSR 
321, 45 LRA 848; Spring Valley Coal 
Co. v. Spring Valley, 65 Ill, A, 571. 
Oe nV Vries es Wichita, 93 

an. ; » LRA1915 
AnnCas1916D 13S. ie 

a.—Williams vy. New Orle 
La, Ann. 507. a Cas 
ont.—Butte Miners’ Union v 
Butte, 58 Mont. 391, 194 P 1 ; 
ALR 746. a he 

N. H.—Underhill y. Manch 
N. H. 214. Peearaate 

N. Y.—Darlington vy. New York, 31 
N. Y. 164, 88 AmD 248, 28 HowPr 352: 
Sarles v. New York, 47 Barb. 447° 
Luke v. Brooklyn, 43 Barb. 54 [aff 
1 Abb. Dec. 24, 3 Keyes 444, 3 
Sree eat 305]. 

-—Butler Count v. Beat 
Om Om Aamoote ‘4 % ee 
sot eae re Pennsylvania Hall, 5 Pa. 

[a] The principle upon which 
these laws are upheld as within the 
general scope of legislative power has 
been thus stated: “Formerly ...a 
person robbed had his remedy against 
any inhabitant of the hundred; that 
is to say, the inhabitants were 


Vv. 
(statute of 


962- [43 C.J.]. 


such reimbursement may be entirely withdrawn or 
limited at any time at the pleasure of the legisla- 
But a statute providing for recovery of a 
specified minimum sum as damages, irrespective of 
the extent of plaintiff’s injury, is unconstitutional.*” 
Inability to prevent 
the injury, or diligence on the part of the munici- 
pality, is no defense under a statute which does 


ture.+ 


Diligence of municipality. 


not so provide.*® 


Property carried away by a mob is ‘‘destroyed”’ 
within the meaning of a statute creating liability 
for property injured or destroyed,'* although there 


is authority to the contrary.’ 


The person injured need not be the one whom the 


mob assembled to do violence to.'® 


Lynching. A statute giving a right of action to 


jointly and severally liable. Then 
the law was so changed, that damages 
recovered against an individual could 
be assessed against all the inhabi- 
tants, so as to compel contribution. 
Afterwards it was still further modi- 
fied so as to give the right of action 
against the hundred. The principle 
upon which this legislation rested 
was that every political subdivision 
of the state should be responsible for 
the public peace and the preservation 
of private property; and that this end 
could be best subserved by making 
each individual member of the com- 
munity surety for the good behavior 
of his neighbor and for that of 
each stranger temporarily sojourning 
among them. The effect was to make 
each citizen a detective, and on the 
alert to prevent as well as to detect 
and punish crime... . It was evi- 
dently a police regulation, based upon 
grounds of public policy, and en- 
forced without regard to the hard- 
ships of particular cases.” Allegheny 
v. Gibson, 90 Pa. 397; 418, 419, 35 
AmR 670 [quot Chicago v. Manhattan 
Cement Co., 178 Ill. 372, 377, 53 NE 
68, 69 AmSR 321, 45 LRA 848]. To 
same effect Blakeman v. Wichita, 93 
Kan. 444, 144 P 816, LRA1915C 578, 
AnnCasi1916D 188; Butler County v. 
Beaty, 30 O. C. A. 391. 

[b] Particular constitutional ob- 
jections.—(1) Such an act is not void 
as taking private property for public 


use without compensation, Darling- 
ton v. New York, 31 N. Y. 164, 88 
AmD 248, 28 HowPr 352. (2) Nor is 


such a statute invalid as.violating the 
right of trial by a jury of twelve men 
in court because the provision sub- 
stituted an increase of six men out 
of court. In re Pennsylvania Hall, 
5 Pa. 204. (3) Neither is the statute 
unconstitutional as impairing the ob- 
ligation of a contract, or as violating 


the due process of law_ clause. 
Davidson v. New York, 25 N. Y. 
Super. 230, 27 HowPr 342. (4) The 


statute does not create an indebted- 
ness for local or corporate purposes 
in violation of a provision against 
such enactment, nor does it violate 
the provision of the constitution that 
a municipality shall not be allowed 
to become indebted beyond a certain 
per cent of its taxable property, as 
the act does not create a debt, or, 
conceding that it does, it could not 
be assumed that the city’s indebted- 
ness would thus be made to exceed 
the limit. Chicago v. Manhattan 
Cement Co., 178 Ill. 372, 53 NE 68, 
69 AmSR 321, 45 LRA 848. 

11. Louisiana v. New Orleans, 109 
WiTS R285 218) SCt, 211727 Lived. 2936. 
See also In re Pennsylvania Hall, 5 
Pa. 204 (holding further, however, 
that, where the act is repealed, the 
legislature may lawfully pass another 
act restoring to validity all proceed- 
ings had under the repealed statute). 

12. Caldwell v. Cuyahoga County, 
5 Oh. (Cirs Ct, kb 3o, Ons tCira Dec! 
56. 

13.. U. S.—Chicago v. Pennsylvania 
Co., 119 Fed. 497, 57 CCA 509 (under 
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the surviving spouse, ete., of a person ‘‘lynched’’ 
at the hands of a mob, does not apply to a police- 
man shot while attempting to suppress a mob pur-: 
suing a fugitive.1” 

[§ 1741] (2) Nature and Purpose of Assemblage. 
The statutory liability of a municipal corporation 
for injury to persons or property from mob vio- 
lence depends among other things upon the nature 


and purpose of the assemblage causing the injury, 


the statute. 


may thereafter 


blage is not material. 


considered in connection with the phraseology’ of 
The original purpose of the assem- 


Persons lawfully assembled 
unite in unlawful acts so as to 


render the municipality liable.® Prisoners in a city 


jail who join together and injure a fellow prisoner 


constitute a ‘‘ 


the Illinois statute, where the defense 
was that the city exercised all its 
power to prevent the loss and that 
the state and federal governments 
were also engaged in protecting the 
property). : 

Ill.—Chicago v. Manhattan Cement 
Co., 178 It. 372, 53 NE 68, 69 AmSR 
321, 45 LRA. 848, 


Kan.—Iola v. Birnbaum, 71 Kan.’ 


600, 81 P 198; Atchison vy. Twine, 9 
Kan. 350. 

N. H.—Palmer v. Concord, 48 N. 
H, 211, 97 AmD 605; Chadbourne v. 
Neweastle, 48 N. H. 196. 

Pa.—Allegheny County v. Gibson, 
90 Pa. 397, 35 AmR 670. 

Can.—Quebec v. United Typewriter 
Co., 62. Can. S. C. 241, 68 DomLR 280 
[dism app 30 Que. K. B. 281]. 

{a] Negligence of municipality not 
an element of liability.—A _ statute 
providing that a city shall be liable 
for three fourths of the value of 
property destroyed therein by mobs 
and riots is not based on any ele- 
ments of negligence on the part of 
the city in failing to disperse the 
mob or to prevent injury to prop- 
erty, and a recovery may be had 
where the evidence warrants such re- 
covery regardless of any question of 
negligence. Sturges v. Chicago, 23% 
Tll. 46, 86 NE 683 [aff 222 U. S.. 313, 
32 SCt 92, 56 L.-ed. 215, AnnCas1913B 
Bend Arnold v. Centralia, 197 Ill. A. 


3. 

[b] Assistance of state militia.— 
The fact that the state when called 
upon for assistance sent a portion of 
its militia to the scene does not ab- 
solve the municipality from its statu- 
tory obligation to keep the peace, nor 
from its responsibility for a neglect 
of that duty. Allegheny v. Gibson, 


190 Pa. 397, 35 AmR 670, 


[c] In Maryland the rule was 
otherwise under a statute differing 
from those controlling the foregoing 
cases. Duffy v. Baltimore, 7 F. Cas. 
No. 4,118, Taney 200; Baltimore ‘v. 
Poultney, 25 Md. 107. 

14. Spring. Valley Coal'.Go. “w. 
Spring Valley, 65 Ill, A. 571; Balti- 
more v. Poultney,:25 Md. 107; Solo- 
mon v. Kingston, 24 Hun 562 [aff 96 
N. Y. 651]: Sarles v. New York, 47 
Barb. (N. Y.) 447. 
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15. Yalenezian  v. 
Mass. 538, 131 NE 220. 

{a] Theft of property not within 
statute.—Rev. L. c 211 § 8, making 
cities and towns liable for three 
fourths of the value of property de- 
stroyed .or injured by persons riot- 
ously or tumultuously assembled na- 
turally imports the physical existence 
of a tangible thing, which may be the 
subject of property, and does not 
apply to a theft of the property, 
which is only an injury to the 
owner’s possessory right, and not an 
injury to the property. Yalenezian vy, 


Boston, 


Boston, 238 Mass. 588, 131 NE 
220. 
16. Barnes v. Chicago, 225 Ill. A. 


31. 
17. Barnes v. Chicago, 323 Ill. 203, 
153 NE 821 [aff 237 Ill. A. 464]. 


mob’’ or ‘‘riotous assembly,’ within 


_ 18. See statutory provisions; cases 
infra this note; and notes 19-29, : 

[a] Armed military force.—Where 
property is destroyed during a con- 
flict, and as an inevitable result of a 
collision of arms between organized 
and contending forces, there is no 
liability as for injury inflicted by a 
mob. Street v. New Orleans, 32 La. 
Ann. 577. 

[b] No actual fighting or un- 
necessary noise is necessary where a 
large number of people, with no other 
purpose than to destroy plaintiff's 
property, proceed to accomplish that 
purpose as peaceably as may be in 
the absence of any opposition, it ap- 
pearing that there were no police 
present to oppose them, and such a 
case comes within the statute. Mar- 
shall vy. Buffalo, 63 App. Div. 603, 71 
NYS 719 [aff 176 N. Y. 545 mem,- 68 
NE 1119 mem]. 

[ec] Disjunctive words construed 
conjunctively.—Under Rey. L. ¢ 211 
§ 8, making cities and towns liable 
for damages by twelve or more per- 
sons “riotously or tumultuously as- 
sembled,” the quoted phrase must be 
read conjunctively to describe the 
offense of an unlawful assembly, 


| which has proceeded to execute an 


unlawful purpose in a way that has 
resulted in the destruction of prop- 
erty, or of injury thereto, and in a 
manner to give firm and courageous 
persons in the neighborhood reason- 
able grounds to apprehend a breach 
of the peace. Yalenezian v. Boston 
238 Mass. 538, 131 NE 220, ‘ 


ae defined see Mob 40 C. J. bp 
19. Hendren v. Arkansas Cit 
(Kan.) 252 P 218; Madisonville 


Bishop, 113 Ky. 106, 67 Sw 269 23 
KyL 23868, 57 LRA 130; Yalenezian: 
be eeeagee is Mass. 538, 131 NE 220: 
olomon vy. Kingston, 24 Hu: f 
06 Ni ¥ 6511. g oP un 562 [aff 
a. ustrations.—(1) <A statut 

making a city liable for injuries done 
by a “riotous or tumultuous assem- 
blage”’ applies, although the mob in 
question was engaged in the cele- 
bration of Christmas and was acting 
without wrongful intent. Madison- 
ville v. Bishop, 113 Ky. 106, 67 Sw 
269, 28 Kyl 2363, 57 LRA 130. 
In an action for damages caused by a 
mob breaking into plaintiff’s store at 
the time of a fire in the building, and 
carrying away his goods, it is no de- 
fense that the original gathering of 
the mob was only for the purpose of 
watching the fire. Solomon vy. Kings- 
ton, 24 Hun 562 [aff 96 N, Y. 651 
mem]. (3) Where a large number of 
men and boys started in good humor 
and without evil intent to have some 
fun with plaintiff, a simple person 
who held diverting delusions about 
his talents, but after they had as- 
sembled five or more of their num- 
ber then determined to harass, annoy. 
and humiliate him, and in doing so in 
a violent and turbulent manner in- 
jured him, the municipality is liable 
in damages. Hendren y. Arkansas 
City, (Kan.) 252 P 218. ; 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 1741-1743] 


a statute making cities liable for damages from mob 
violence ;”° but no such liability exists on the part 
of a city for injury thus inflicted upon a prisoner 
in the county jail, located within the city limits, 
where the sheriff has charge of the jail and its in- 
mates, and the city has no authority to interfere 
with his management.?! Peace officers constitute a 
mob for whose acts the municipality is hable where 
they break into a person’s home, violently assault 
him, frighten his family, and search his house in 
a destructive manner, refusing to show a warrant 
therefor.??. A municipality has also been held liable 
for injury caused by the unlawful acts of a ‘‘chari- 
vari’’ party.** But the act of a crowd of men and 
boys who tear down an unoccupied building, but 
disperse on the approach of police officers, has 
been held not to constitute a riot so as to create 
a lability against the municipality for the destruc- 
tion of the property.*4 Nor is a person who is 
robbed on the street by three or more persons acting 
together injured by a ‘‘mob.’’?5 

Discharging fireworks. Under a statute giving a 
remedy against a municipality for an injury sus- 
tained in consequence of any mob or riot, and pro- 
viding that any three or more persons who shall 
be assembled in a violent manner to do any unlawful 
act shall be guilty of riot, the persons so assembled 
must have a common purpose to do the act,?6 and 
hence a.person injured by a firecracker thrown by 
some one in a crowd of people engaged in exploding 
fireworks has no cause of action.2“” On the other 
hand it has been held that the words ‘‘any riotous 
or tumultous assembly of people’’ cover an assem- 
bly of one thousand people in the main street of 
the city, obstructing its use and discharging fire- 


works therein at private property, and if injury is 


thus inflicted liability arises under the statute.?8 
Residence of members of mob. That some of the 
mob resided outside of the municipality has been 
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held immaterial.?° 

[§ 1742] (8) Notice of Apprehended Danger.*®° 
Under various statutory provisions declaring the 
municipal liability for damages from mob violence,** 
the municipality must have notice of the impend- 
ing danger, or good reason to believe that a riot 
threatens,** or the party who would enforce such 
lability must have given notice of such danger to 
the municipal authorities if he had knowledge 
thereof.8* But the want of such notice will not 
defeat a recovery if the owner himself was not 
aware of the danger in sufficient time to enable him 
to give notice.°4 It has been held, also, that notice 
by the owner is not essential where the authorities 
have, in fact, such knowledge from other sources.*® 
But under some statutes the notice must be given 
by or on behalf of the person claiming damages.*® 

[§ 1743] (4) Conduct of Person Injured.** Un- 
der the various statutes no recovery can be had 
against a municipality for injuries from mob vlo- 
lence if it appears that such injury was occasioned, 
aided, sanctioned, or permitted by the carelessness, 
neglect, or wrongful act of the person complaining, 
or unless he shall have used all reasonable dili- 
gence to prevent the injury.*® Thus the partici- 
pancy of a property owner in a riotous assemblage 
will defeat his right to recovery for the value of 
property destroyed thereby;*® but the fact that the 
mob is constituted chiefly of the employees of the 
property owner is no defense.*? Neglgence cannot 
be imputed to a property owner because he declined 
to take human life in order to save his property,*? 
or because he failed to employ guards to protect 
it.42, And a municipality is none the less: lable 
for damages done by a mob because the property, at 
the time of its destruction, was devoted to an un- 
lawful purpose, or even constituted a public nui- 
sance.t® Where the statute provides that there 
shall be no liability for destruction of property by 


20. Blakeman v. Wichita, 93 Kan. 
444, 144 P 816, LRA1915C 578, Ann 
Casi916D 188. 

21. Berberick v. Topeka, 119 Kan. 
55, 240 P 968, 44 ALR 1135. 

22. Moore vy. Wichita, 106 Kan. 
636, 189 P 372. 

23. Cherryvale v. Hawman, 80 
Kan. 170, 101 P 994, 133 AmSR 195, 
23 LRANS 645, 18 AnnCas 149. 

[a] Thus, where the members of a 
charivari party forcibly place a bride 
and groom in a wagon against their 
will and draw them up and down the 
streets, they are engaged in an act of 
unlawful violence within Gen, St. 
(1901) § 2501, making municipalities 
liable for the acts of mobs. Cherry- 
vale v. Hawman, 80 Kan. 170, 10i P 
994, 133 AmSR 195, 23 LRANS 645, 
18 AnnCas 149. 

24. Adamson v. New York, 188 N. 
Y. 255, 80 NE 937, 117 AmSR 868, 10 
LRANS 925, 11 AnnCas 183 [dist Mar- 
shall v. Buffalo, 68 App. Div. 603, 71 
NYS 719, and aff 176 N. Y. 545 mem, 
68 NE 1119 mem] (where a crowd, 
pursuant to a preconcerted plan, and 
with force and violence, demolished 
a building). And see to same effect 
Duryea v. New York, 10 Daly 300 [aff 
100 N. ¥. 625 mem]. 

25. Sanger _v. Kansas City, 111 
Kan. 262, 206 P 891, 23 ALR 294. 

26. Aron v. Wausau, 98 Wis. 592, 
74 NW 354, 40 LRA 733. 

27. Aron v. Wausau, supra. - 

28.. Madisonville v. Bishop, 113 Ky. 


pan 67 SW 269, 23 KyL 2363, 57 LRA 
ul 


29. Atchison v. Twine, 9 Kan. 350; 
Palmer v. Concord, 48 N, H. 211, 97 
AmD 605; Chadbourne v. Newcastle, 
48 N. H. 196 

30. 
§ 275. 

31. 


Notice to county see Counties 


See statutory provisions. 


32. Duffy v. Baltimore, 7 F. Cas. 
No. 4,118, Taney 200; Tandy v. Hop- 
kinsville, 160 Ky. 220, 169 SW 703, 
AnnCas1916A 322; Madisonville v. 
Bishop, 113 Ky. 106, 67 SW 269, 23 
KyL 2363, 57 LRA 130; Baltimore v. 
Poultney, 25 Md. 107. 

33. Cal.—Wing Chung v. Los An- 
geles, 47 Cal. 531. ‘ 

Ill.—Spring Valley Coal 
Spring Valley, 65 Ill. A. 571. 

N. H.—Palmer v. Concord, 48 N, H. 
211, 97 AmD 605; Chadbourne vy. 
Newcastle, 48 N. H. 196. 

N. Y.—Solomon y. Kingston, 24 
Hun. 562 [aff 96 N. Y. 651° mem]; 


COs avis 


Newberry v. New York, 31 N. Y. 
Super, 369. ‘ 
Wis.—Long v. Neenah, 128, Wis. 


40, 107 NW 10, 8 AnnCas 4638. 

34. Solomon y. Kingston, 24 Hun 
562 [aff 96 N.Y. 651 mem]; Alle- 
gheny v. Gibson, 90 Pa. 397, 35 AmR 
670; Long v. Neenah, 128 Wis. 40, 
107 NW 10, 8 AnnCas 463. 

35. Newberry v. New York, 31 N. 
Y. Super. 369; Allegheny v. Gibson, 
90 Pa. 397, 35 AmR 670. 

36. Long v. Neenah, 128 Wis. 40, 
107 NW 10, 8 AnnCas 462. 

37. As affecting liability of county 
see Counties § 275. 

Notice by plaintiff see supra § 1742. 

38. See statutory provisions; and 
eases infra this note. 

[a] Acts held not to preclude re- 
lief.—The> owner of tobacco ware- 
houses by renting them to indepen- 
dent tobacco dealers did not con- 
tribute to their destruction by Night 
Riders, compelling by intimidation 
persons to join a tobacco associa- 
tion, so as to defeat a recovery under 
St. § 8. Tandy v. Hopkinsville, 160 
Ky 220, 169 SW 708, AnnCas1916 
322, aa 


[b] In Montana (1) although the 
statute authorizing recovery for in- 
jury by mobs contains no such qual-' 
ification as that stated in the text,’ 
yet it is one of the legal maxims of 
the jurisprudence of the state that 
no one can take advantage of his own 
wrong. (Rev. Codes § 6185). Butte 
Miners’ Union vy. Butte, 58 Mont. 391, 
194 P 149, 13 ALR 746. (2) But the 
liability of the municipality for riots 
declared by Rev. Codes § 3485 is not 
affected because members of the 
miners’ union whose property was 
destroyed in a riot, claimed to result 
because the miners held their annual 
parade and bore arms, did not notify 
the municipality of their intention to 
parade, for along with the right 
the statute accords are the guaran- 
ties of Const. art 3 §§ 3, 13, protect- 
ing the rights of property and pur- 
suit of , happiness. Butte Miners’, 
Union v. Butte, supra, 

39. .Wing Chung vy. Los Angeles, 
47 Cal. 531. 4 : 

40. Spring Valley Coal Co. v. 
Spring Valley, 96 Ill. A. 230; Spring 
Valley Coal Co. v. Spring Valley, 72 
Till. A. 629 [rev on other grounds 173 
Ill. 497, 50 NE 1067]; Spring Valley, 
weet Co. v. Spring Valley, 65 Ill. A. 
Dike 

41. Spring Valley Coal Co. v.-: 
Spring Valley, 96 Ill. A. 230; Spring. 
Valley Coal Co, v. Spring Valley, 72 
Tll. A. 629 [rev on other grounds 173 
Ill. 497, 50 NE 1067]; Spring Valley 
oat Co. v. Spring Valley, 65 Ill, A. 
O71, 

42. Tandy v. Hopkinsville, 160 Ky. 
220, 169 SW 708, AnnCasl1916A 322. 

43. Spring Valley ~ Coal Co.. v. 
Spring Valley, 72 Ill. A. 629 [rev on 
other grounds 173 Ill. 497, 50 NE 
1067]; Spring Valley Coal Co. v. 


° 
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a mob where the injury was ‘‘caused’’ by the ‘‘ille- 
gal or improper conduct’’ of the person claiming 
damages,** it is immaterial how remote in time the 
illegal or improper conduct was, if in fact the 
destruction of plaintiff’s property was caused by 
such conduct.*5 

Mitigation of damages. In some jurisdictions the 
conduct and reputation of plaintiff may be shown 
in mitigation of damages, even though it is not suf- 
ficient to constitute a complete defense.*® 

[§ 1744] 8. Care of Poor, and Public Charities. 
The conduct of public charities and the disposition 
of the poor is considered of that public nature which 
carries immunity from liability for the acts or omis- 
sions of those through whom such duties are per- 
formed,*? although in the conduct of a poor farm 
for profit it has been held otherwise.*® 


MUNICIPAL CORPORATIONS 


Oo ase ate wing 


[§§ 1743-1745. 


[§ 1745] 9. Police Power and Officers.*° When, 
by the action of the state, a municipal corporation 
is charged with the preservation of the peace, and 
empowered to appoint police boards and other agen- 
cies to that end, the corporation pro tanto is charged 
with governmental functions in the public interest 
and for public purposes, and in the exercise of its 
powers and duties in respect of the enactment and 
enforcement of police regulations it is entitled to 
the same immunity as the sovereign granting the 
power unless such liability is expressly declared by 
the sovereign.°° The police regulations of a city 
are not made and enforced in the interest of the 
city in its corporate capacity, but in the interest 
of the public. A city is not liable therefore for 
the acts of its officers in attempting to enforce such 
regulations,°* even when the regulations are 


Spring Valley, 65 Ill. A. 571; Bright- 
man v. Bristol, 65 Me. 426, 20 AmR 
711; Blodgett v. Syracuse, 36 Barb. 
(N. Y.) 526. 

[a] Where private corporation ex- 
ceeds powers.—It is not a defense to 
an action by a private corporation to 
recover the value of a store destroyed 
by a mob that plaintiff corporation 
exceeded its powers in owning and 
operating the store. Spring Valley 
Coal Co. v. Spring Valley, 96 Ill. A. 
230; Spring Valley Coal Co. v. Spring 
Valley, 72 Ill. A. 629 [rev on other 
grounds 173 Ill. 497, 50 NE 1067]; 
Spring Valley Coal Co. v. Spring 
Valley, 65 Ill. A. 571. 

[b] Nuisance.—Where the use of 
a house is that which constitutes a 
nuisance, the abatement consists in 
putting a stop tu such use, and a 
fortiori the law will not sanction a 
destruction of the house by _ indi- 
viduals. Brightman v. Bristol, 85 Me. 
426, 20 AmR 711. 

{c] Bawdyhouse—It is no de- 
fense that the house destroyed was 
kept by plaintiff as a bawdyhouse. 


Blodgett v. Syracuse, 36 Barb. (N. 
2) 526. ; 
44. See statutory provisions; and 


cases infra this note. 

[a] Statute construed and ap- 

plied.—(1) The word ‘illegal’? means 
’ “contrary to law’ and ‘improper’ 
means “not suitable,’ ‘unfit,’ ‘not 
suited to the character, time, and 
place,’ and the term “improper’’ is 
not to be taken to’ mean something 
immoral, although not expressly for- 
bidden by law. Chadbourne v. New- 
castle, 48 N. H. 196. (2) The publi- 
cation of libelous articles is “illegal 
conduct,” unless excused by facts 
sufficient to constitute a defense to 
an indictment for libel, so as to ex- 
empt from liability for mob violence 
caused by such publication. Palmer 
v. Coneord, 48. .N. H. 211, 97 AmD 
605. (3) So also, under such pro- 
vision, the keeper of a drinking and 
gambling house was held not entitled 
to recover for property destroyed 
therein in a riot growing directly out 
of a dispute there arising concerning 
a gambling transaction between the 
persons engaged therein, although he 
was not personally 'engaged in the 
dispute or transaction. Underhill v. 
Manchester, 45 N. H. 214. 

45. Chalbourne v. lT:ewcastle, 48 
N. H. 196. See Allegheny vy. Gibson, 
90 Pa. 397, 35 AmR 670 (to defeat a 
recovery the improper conduct must 
have been the proximate cause of the 
destruction). 


46. See infra § 2073. 
47. U. S.—Haight v. New York, 
24 Wed. 93 [aff 27 Fed. 230]. 


Ill.— Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339. 

Ind.—Summers v. Daviess, 103 Ind. 
262, 2 NE 725, 53 AmR 512. 

Iowa.—Wood v. Boone County, 153 
Towa 92, 133 NW 377, 381, 39 LRANS 
168, AnnCas1913D 1070 [cit Cyc]. 


Mass.—Benton v. Boston City Hos- 
pital, 140 Mass. 18, 1 NE 8386, 54 
AmR 436. 

Mo.—Murtaugh v. St. Louis, 44 Mo. 
479. 

N: Y.—Maxmilian v. New York, 62 
N. Y. 160, 20 AmR 468; Gaetjens v. 
New York, 132 App. Div. 394, 116 
NYS. 759. 

[a] Nonpaying patients in hospi- 
tal (1) cannot recover for injuries 
sustained by the negligence and mis- 
conduct of the hospital officials and 
servants. Murtaugh v. St. Louis, 44 
Mo. 479. (2) So under a statute giv- 
ing control of the department of 
health and charities to three commis- 
sioners, who shall be practicing 
physicians, and placing in their 
charge the city hospital, and the effi- 
cient regulation and management 
thereof, the board acts for the pub- 
lic, and not.as agent of the munici- 
pality in its corporate character; and 
hence a city is not liable to a patient, 
treated without charge at the city 
hospital, injured by the alleged un- 
skillful treatment of a physician em- 
ployéd therein. Williams v. Indian- 
apolis, 26 Ind. A. 628, 60 NE 367. 

s Health officers see infra §§ 1749- 

ToL. 

48. See infra § 1935. 

49. Condition and use of: 

Police vehicles and apparatus see in- 

fra § 1932. 

Prisons, jails, and workhouses see in- 

fra § 1933. 

50. U. S.—New Orleans v. Abbag= 
nato, 62 Eed. 240, 10 .CCA 361, 26 
LRA 329.7, 

Ala.—Ratliff v. Bessemer, 17 Ala, 
A. 632, 88-S 208. 

Ark.—Trammell v. Russellville, 34 
Ark. 105; 36 AmR 1. 

Tll.— Devine v. Chicago, 213 IM. A. 
299; Robertson v. Marion, 97 Ill. A. 
$32; Blake v. Pontiac, 49 Ill. A. 543. 

Ind.—Mayne \v. Curtis, 73 Ind, A. 


640, 126 NE 699. 

JIowa.—Heller v. Smith, 188 NW 
878; Jones v. Sioux City, 185 Iowa 
1178, 170 NW 445, 449, 10 ALR 474 
[cit Cyc]; Easterly v. Irwin, 99 Iowa 
694. 68 NW 9198 

Kan.—Caldwell v. Prunelle, 57 Kan. 
511, 46 P 949; La Clef v. Concordia, 
41 Kan. 323, 21. P 272,13 AmSR 285, 

Ky.—Jackson v. Owingsville, 121 
SW 672, 25 LRANS 180. 

La.—Stewart v. New Orleans, 9 La. 
Ann. 461, 61 AmD 218. 

Mo.—Trower v. Louisiana, 198 Mo, 
A. 352, 363, 200 SW 763 [quot Cyc]; 


Stater v. Joplin, 189 Mo. A. 3838, 176 
SW 241. 

N. Y.—Wilcox v. Rochester, 190 N. 
YW. 137, .82 INE, 1119) .17), LRANS) 74a: 


13 AnnCas 759. i 

N. C.—Sandlin v. Wilmington,, 185 
N, C. 25%,.116°SH 733. 

Oh.—Aldrich v. Youngstown, 106 
Oh. St. 342, 140 NE 164, 165, 27 ALR 
1497 [quot Cyc]; Robinson v. Green- 
ville, 42 Oh. St. 625, 51 AmR 857; 
ppncinnert Vemouttertield) 32407) ClvAG 
46. 


Okl.—Oklahoma City v. Foster, 118 
OKI. 120;° 247  P'"80," 827 fet’ “Cyc; 
Lawton v. Harkins, 34 Okl. 545, 126 
P 727, 728, 42 LRANS 69 [quot Cyc]. 

Tex.—Stinnett vy. Sherman, (Civ. 
A.) 43 SW 847; McFadin v. San An- 
tonio, 22 Tex. Civ. A. 140, 54 SW 48; 
Givens’ v."Paris,- "5" Rex: Civ Ave 10ae 
24 SW 974. 

Alta.—Pon Yin v. Edmonton, 24 
CanCrCas 327, 31 WestLR 402, 8 
WestWkly 809. : 

And see cases infra note 51 et seq. 

{a] Illustration. — A municipal 
corporation is not liable for im- 
pounding animals under an ordinance 
enacted by virtue of statutory au- 
thority, although in the particular 
instance the seizure was wrongful. 
Ratliff v. Bessemer, 17 Ala. A. 632, 
88 S 208. 

{b] The passage of an illegal or- 
dinance gives no right of action. Chi- 
eago vi New York; ete., R. Co. 216 
Fed. 735, 132 CCA 645; Seattle Elec- 
tric Co. v. Seattle, 206 Fed. 955 (a 
city is not liable for damages occa- 
Sioned by the adoption of an ordi- 
nance, in excess of its authority, 
requiring street railroads to sell 
commutation tickets); Trammell v. 
Russellville, 34 Ark. 105, 36 AmR 1. 

51. S.—Simmons v. Chaldron, 


167 Fed. 974. 

Cal.—Stedman v. San Francisco, 63 
Cal193, 

D. C.—Grumbine vy. Washington, 9 


D. C. 578, 29 AmR 626. 

Ga.—Bartlett v. Columbus, 101 Ga. 
300, 28 Sk 599, 44 LRA 795. 

Ill—Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339; Evans vy. Kanka- 
kee, 231 Ill, 2238, 88 NE 228, 13 LRA 
NS 1190 [aff 132 Ill. A. 488]; Odell v. 
Schroeder, 58 Ill. 353; Clark v. Chi- 
cago, 159 Ill. A. 20. 

Ind.—Lafayette v. Timberlake, 88 
Ind. 330; Mayne v. Curtis, 73 Ind. A. 
640, 126 NE 699; Vaughtman v. 
Waterloo, 14 Ind. A..649, 48 NE 476. 

Iowa.—Harris v. Des Moines, 209 
NW 454, 46 ALR 1429; Jones v. Sioux 
City, 185 Iowa 1178, 170 NW 445, 10 
ALR 474; Lahner v. Williams, 112 
Iowa 428, 84 NW 507; Fasterly v. 
Irwin, 99 Iowa 694, 68 NW 919; Cal- 
well v. Boone, 51 Iowa 687, 2 NW 
614, 33 AmR 154. 

Ky.—Louisville Park Comrs. v. 
Prinz, 127 Ky. 460, 105 SW 948, 32 
Kyl 359; Crosdale v. Cynthiana, 50 
SW 977, 21 KyL 36. 

Mass.—Buttrick v, Lowell, 1 Allen 
172, 79 AmD 722. 

Minn.—Roerig v. Houghton, 144 
Minn. 231, 175 NW 542; Gullikson v. 
re aes 62 Minn, 278, 64 NW 

Mo.—McConnell v. St. Charles, 204 
SW 1075; Trower v. Louisiana, 198 
Mo. A. 352, 363, 200 SW 763 [quot 
Cyc]. 

N. J.—Tomlin v. Hildreth, 65 N. J. 
L. 438, 47 A 649. 

N. Y.—Wilcox v. Rochester, 190 N. 


Y..137, 82 NE 1119, 17 LRANS 741, 


For later cases, developments and changes in the law see Cumulative Annotations, same title, page and note number. 
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void.®” Failure to require a bond of one appointed 
to the police force will not make the municipality 
hable for his acts.°? Furthermore, police officers can 
in no sense be regarded as servants or agents of the 
city. Their duties are of a publie nature. Their ap- 
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pointment is devolved upon cities and towns by the 


13 AnnCas 759; Woodhull v. 
York, 150 N. Y. 450, 44 NE 1088. 

N. C.—Hobbs v. Washington, 168 
N. C, 293, 84 SE 391; Coley v. States- 


ville, 121 N. C. 301, 28 SE 482. 
a ear -—Burwell v. Columbus, 32 O. 
Okl, aoe v. Harkins, 34- Ok}. 


545, 126 P 727, 728, 42 LRANS 69. 

Tex.— Whitfield v. Paris, 84 Tex. 
431, 19 SW 566, 31 AmSR 69, 15 LRA 
783; Givens Paris, 5 Tex. Civ. A, 
705, 24 SW 97 

Thane Hovee v. Salt Lake City, 15 
Utah 401, 49 P 290. 

Alta.—Pon Yin vy. Edmonton, 24 
CanCrCas 327, 31 WestLR 402, 8 
WestWkly 809. 

N. B.—Woodforde vy. Chatham, 37 
Nae anels 

Ont.—Waters v. Toronto, 5 OntWN 
210, 25 OntWR 173, 14 DomLR 477. 

“A municipal corporation is not 
liable for the acts of its officers in 
enforcing the criminal or penal laws 
of the Commonwealth, or in enforc- 
ing penal ordinances of the city.” 
Taylor v. Owensboro, 98 Ky. 271, 276, 
Ta Sw 948, 17 KyL 856, 56 AmSR 

61. 

. [a] Arrest or detention made or 
caused by police officers while in the 
exercise of powers which the munici- 
pality holds for public.purposes will 
not render the municipality liable for 


damages. Simmons v. Chadron, 167 
Fed. 974, 93 CCA 384; Trescott v. 
Waterloo, 26 Fed. 592; Stedman v. 


San Francisco, 63 Cal. 193; Bartlett 
v. Columbus, 101 Ga. 300, 28 SE 599, 
44 LRA 795; Attaway v. Cartersville, 
68 Ga. 740; Harris v. Atlanta, 62 Ga. 
290; Cook v. Macon, 54 Ga. 468; Odell 
v. Schroeder, 58 Ill. 353 (no liability 
where a town officer held one in cus- 
tody who was committed by a verbal 
order for nonpayment of a fine im- 
posed for a breach of an ordinance, 
the magistrate having no jurisdiction 
to imprison); Jones v. Sioux City, 
185 Iowa 1178, 170 NW 445, 10 ALR 
474; Calwell v. Boone, 51 Iowa 687, 
2 NW 614, 38 AmR 154; Crosdale v. 
Cynthiana, 50 SW 977, 24 KyL 36; 
Buttrick v. Lowell, 1 Allen (Mass.) 
172, 79 AmD 721; Gullikson v. Mc- 
Donald, 62 Minn. 278, 
McConnell v. St. Charles, (Mo. A.) 
204 SW 1075; Tomlin v. Hildreth, 65 
N. J. L. 438, 47 A 649; Miller v. Bel- 
mar, (N. J. Sup.) 135 A 795; Wood- 
hull v. New York, 150 N. Y. 450, 44 
NE 1038: Coley v. Statesville, 121 N. 
Cc. 301, 28 SE 482; Burwell v. Colum- 
bus, 32 O. C. A. 96; Lawton v. Har- 
kins, 34 Okl. 545, 126 P 727, 42 LRA 
NS 69; Rusher v. Dallas, 83 Tex. 151, 
18 SW 3338; Harrison v. Columbus, 44 
Tex. 418; Royce v. Salt Lake City, 15 


Utah 401, 49 P 290; Woodforde v. 
Chatham, 37.N. B. 21. 
[b] Malicious prosecution. — A 


municipal corporation is not liable 


‘for malicious prosecution in attempt- 


ing to enforce an ordinance, Robert- 
son v. Marion, 97 Ill. A, 232; Waters 
v. Toronto, 5 OntWN 210, 25 OntWR 
173, 14 DomLR 477. 

[ce] A void judgment enforcing an 
ordinance will not give rise to lia- 
bility. Bartlett v. Columbus, 101 Ga. 
300, 28 SE 599, 44 LRA 795: Davis 
v. Rome, 23 Ga. A. 188, 98 SE 231; 
TNOxe AV "Richmond, 40 ‘SW 251, 19 
KyL 326. .To same effect Crosdale 
v. Cynthiana, 50 SW 977, 21 KyL 
36. 

[d] Doing business without li- 
cense.—A municipal corporation is 
not liable for an arrest by a police 
officer for violation of an ordinance 
against doing business without a li- 
cense although the by-law was sub- 
stantially if not altogether revenue 
producing in its object. Woodforde 


New | v. Chatham, 87 N. B. 


64 NW 812; 


21, 

[e] Wrongful imposition of hard 
labor.—Where the police officials of 
a city wrongfully compelled a pris- 
oner to perform hard labor, and the 
prisoner sustained an injury thereby, 
the city is not liable. Royce v. Salt 
Lake City, 15 Utah 401, 49 P 290. 

{f] A resolution of a corporation 
to repay a magistrate any costs 
which may be awarded against him 
on account of issuing the warrant of 
arrest is ultra vires, does not bind 
the corporation, and legal conse- 
quences of any illegal conduct on the 
magistrate’s part are to be visited 
upon the members of council who 
passed the resolution and not on 
the municipality. Gaul v. Ellice Tp., 
3 Ont, L. 438. 

52. U. S.—Chicago v. New York, 
6tain FReGCO, oalibe med. a Tso, eae COA 
645; Trescott v. Waterloo, 26 Fed. 
592. 

Ark.—T~ammell v. Russellville, 34 
Ark. 105, 36 AmR 1. 

D. C.—Grumbine vy. Washington, 9 
D. GC, 578, 29 AmR 626. 

Ga.—Bond v. Royston, 130 Ga. 646, 
61 SE 491, 18 LRANS 409. 

Iowa.—Easterly v. Irwin, 99 Iowa 
694, 68 NW 919. 


Kan.—Caldwell v. Prunelle, 57 
Kan. 511, 46 P 949. 
Ky.—Hershberg v. Barbourvill, 


142 Ky. 60, 133 SW 895, 34 LRANS 

141, AnnCas1912D 189. 
Minn.—Roerig v. Houghton, 144 

Minn, 231, 175 NW 542. 
Mo.—Worley v. Columbia, 88 Mo. 


106. 
Okl.—Cummings wv. Lobsitz, 42 


Okl. 704, 142 P 993, LRAI1915B 415. 
Or.—Hall v. Dunn, 52 Or, 475, 97 
P 811, 25 LRANS 193. 


Tex—McFadin v. San Antonio, 22 
Tex. Civ. A. 140, 54 SW 48. 

Wash.-——Simpson v. Whatcom, 33 
Wash. 392. 74 P 577,.99 AmSR 951, 
63 LRA 815. 

[a] Arrest under illegal ordinance 
will not subject the municipality to 
liability. Masters v. Bowling Green, 
101 Fed. 101; Trescott v. Waterloo, 
26 Fed. 592; Franks v. Holly ‘Grove, 
93 Ark. 250, 124 SW 514, 137 AmSR 
86; Trammell Vv. Russellville, 34 Ark. 
105, 36 AmR 1; Easterly v. Irwin, 
99 Towa 694, 68 NW 919; Caldwell v. 
Prunelle, 57 Kan. 511, 46 P 949, 
Hershberg v. Barbourville, 142 Ky. 
60, 133 SW 985, 34 LRANS 141, Ann 
Cas1912D 189; ‘Taylor v. Owensboro, 
98 Ky. 271, 32 SW 948, 56 AmSR 361; 
Worley v. Columbia, 88 Mo. 106; 
Lawton v. Harkins, 34 Okl. 545, 126 
Pe 727% 42 /LRANS! 169); Simpson Vv. 
Whatcom, 33 Wash. 392, CA RD i 
99 AmSR 951, 638 LRA 815 (void or- 
dinance requiring license fee to be 
paid for the use of bicycles on a 


city’s streets). : 
Looney v. Sioux City, 163 
145 NW 287, 51 LRANS 

Lamont v. Stavanaugh, 129 


546; 
152 NW ‘720, LURA19155 


Minn. 321, 
460. 

54. See cases infra note 55. 

Governmental functions generally 
see supra § 1701. 

55. U. S.—Gianfortone vy. New Or- 
leans. 61 Fed. 64, 24 LRA 592; Kan- 
sas City v. Lemen, 57 Fed. 905, 6 
CCA 627; Trescott v. Waterloo, 26 
Fed. 592; Hart v. Bridgeport, 12 F. 
Cas. Now =6,149, 13, Blatcht. 289. 

Ala.—Hillman vy. Anniston, 214 
Ala. 522;5:108 S'-539,. 46 ALR  /89; 
Campbell v. Montgomery, 53 Ala. 527, 
25 AmR 656; Dargan v. Mobile, 31 
Ala. 469, 70 AmD 505. 

Ark, —Trammell v. Russellville, 34 
Ark. 105, 36 AmR 1. 

Colo.—McAuliffe y. Victor, 15 Colo, 

A. 337, 62 P 231. 
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legislature as a convenient mode of exercising a 
function of government ;°* but this does not render 
the cities and towns liable for their assaults, tres- 
passes, or negligent acts, while acting in the per- 
formance of such public duties,°® unless liability is 


Conn.—Perkins v. New Haven, 53 


Conn, 214, 1 A 825. 

D. C.—District ‘of Columbia vy. 
Totten, 55 App, 312, 6 =Ho(2d) we 
Grumbine v. Washington, 8. Di ECs 
578, 29 AmR 626. 

Fla.—Brown v. Eustis, 110 S 873. 


Ga.—Gray v. Griffin, 111 Ga, 361, 
36 SE 792, 51 LRA 131; Attaway v. 
Cartersville, 68 Ga. 740; McElroy v. 
Albany, . 65° Ga. 387, 38 AmR 791; 
Harris v. Atlanta, 62 Ga, 290; Cook 
v. Macon, 54 Ga. 468; Means Vv. 
Barnesville, 28 Ga. A. 671, 112 SE 


Ill.— Hanrahan y. Chicago, wee I), 
400, 124 NE 547 [aff 209 Til. 630]; 
Chicago v. Williams, 182 Il. ae 55 
NE 123; Craig v. Charleston, 180 11), 
154, 54 NE 184; Odell v. Schroeder, 
58 Tl. 353; Blake v. Pontiac, 49 Il 
A. 548; Culver v. Streator, 34 Il. A. 
CHE Cafe 130° Ill. 238, 22 NE 810, 6 
LRA 270). 

Ind.—White v. Sullivan County, 
129 Ind. 396, 28 NE 846; Vaughtman 
Vv. Waterloo, 14 Ind. A. 649, 43 NB 
476; duaurel v. “Blue; di - Ind) "A, 123) 
27 NE 301. 

Iowa.—Looney v. Sioux City, 163 
Iowa 604, 145 NW 287, 51 LRANS 
546; Lahner v. Williams, 112 Iowa 
428, 84 NW 507; Easterly v. Irwin, 
99 Iowa 694, 68 ‘NW 919; Calwell v. 
Boone, 51 Towa 687, 2 NW 614, 33 
AmR 154. 

Kan.—Caldwell v. Prunelle, 57 Kan. 
511, 46 P 949; Peters v. Lindsborg, 40 
Kan, 654, 20 Pp 490. 

Ky.—Jackson v. Owingsville, 12% 
SW 672, @5 LRANS 180; Taylor Vv. 
Owensboro, 98 Ky. 271, 32 SW 948, 1%. 


KyL 856, 56 AmSR 361; Bean v. 
Middlesborough, 57 SW 478, 22 KyL 
415; Pollock v. Louisville, 13 Bush 


221, 26 AmR 260. 

La.—Rush v. Farmerville, 156 La. 
857, 101 S 243; Joliff v. Shreveport, 
144 La. 62, 80 S 200; Jones v. New 
Orleans) 143" Ma. 107355 79S) soo 
Howe v. New Orleans, 12 La, Ann. 
481; Stewart v. New Orleans, 9 La. 
Ann. 461, 61 AmD 218. 

ES AEN ate v. Baltimore, 31 Md. 

Mass.—Adams v. Northbridge, 253 
Mass. 408, 149 NE 152; Hathaway v. 
Everett, 205 Mass. 246, 91 NB 296, 
137 AmSR 4386; Butterick v. Lowell, 
1 Allen-172, 79 AmD 721. 

Mich.—Tzatzken v. Detroit, 226 
Mich. 603, 198 NW 214. 

Minn.—Lamont y. Stavanaugh, 129 
Minn. 321, 152 NW 720, LRA1915B 
460; Gullikson v. MeDonald, 62 Minn 
278, 64 NW 812. 
sotto OTLEY. v. Columbia, 88 Mo. 

N,. Y.—Wilcox v. Rochester, 190 
INGeey lot, S26 NBN AS See TeACIN GS 
741, 13 AnnCas 759; Woodhull v. 
New York, 150 N. Y. 450, 44 NB 
1038; Gaetiens v. New York, 132 App. 
Div. 394, 116 NYS 759; Clayman v. 
New. York, ‘117 App. Diy. 565, 102 
NYS 661; Woodhull v. New York, 76 
Hun 390, 28 NYS 120 [rev on other 
grounds 150 N. Y. 450, 44 NE 10381; 
Mollnow v. Rafter, 89 Misc, 495, 499, 
152 NYS 110 [cit Cyc]; Doty v. Port 
Jervis, 23 Misc. 313,52 NYS 57. 

N. C.—MclIlhenney v. Wilmington, 
LOT IN Oe L4G. oa ees Coe OO LRA 
470; Coley v. Statesville, 248 INE & 
301. 28 SH 482; Mowery v. Salisbury, 
82°N. C. 175. 

Oh.—Aldrich v. Youngstown, 106 
Oh. St. 342, 140 NE 164, 27 ALR 
1497; Cincinnati v. Butterfield. 32 
O70 Cr Ase b 46% Banas v. Richmond, 4 
OhS&CP 177; 3 OHNP 136. 

Okl.—Silva_v. McAlester, 46 Ok. 
150, 148 P 150; Lawton v. Harkins, 
384 Okl. 545, 126 P 727, 728, 42 
LRANS 69. 
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imposed by statute,®* or unless the municipal charter 
6r some ‘special statute makes members of the police 
force agents of the municipality.*” 

The same officer may 
at one time act in discharge of duties as a police 
officer of the state, and at another time as the 
servant of the municipality in carrying out its 


Acting in dual ‘capacity. 


‘Pa,—Beétham v. Philadelphia, 196 
Pa. '302, 46 A 448; Norristown v. 
Fitzpatrick, 94 Pa. 121, 39 AmR 771; 
Elliott v. Philadelphia, 75 Pa. 347, 
15 AmR 591; Fox v. Northern Liber- 
ties, 3 Watts & S. 108; Miller v. 
Hastings Borough, 25 Pa. Super. 569; 
Lilly v. Scranton, 18 Pa, Co. 433. 

% Ro. I.——Kelley v. Cook, 21 R. I, 29, 
2 alae NBR sy (ale 

iS. D.—O’Rourke v. Sioux Falls, 4 
S. D: 47, 54 NW 1044, 46 AmSR 760, 
149 LRA 789. 

>. Menn.— Davis .v. -Knoxville,” 90 
‘enn. 599, 18 SW 254; Chavin v. 
Nashville, dy Denke Civ. Ag_aldsae 
Ecit. Cyc]. : 

‘> Tex.—Whitfield v. Paris, 84 Tex. 
431,.19 SW 566,'31 AmSR 69, 15 
LRA 783; Rusher v. Dallas, “83 Tex. 
151, 18 SW 333; Corsicana v. White, 
57..Tex. 382; Harrison v. Columbus, 
B4 Tex. 418; Peck v. Austin, 22 Tex. 
261, 78 AmD 261; Smith v. Arnold, 
“Civ. A.) 251 SW 315; Galveston -v. 
Brown, 28 Tex. Civ. A. 274, 67 SW 
156; McFadin v. San Antonio, 22 Tex. 
Civ. A. 140, 54 SW 48; Givens v. 
Paris, 5 Tex. Civ. A. 705, 24 SW 974. 
* “Utah.—Sehy v. Salt Lake City, 41 
Utah 535, 126 P 691, 42 LRANS 915; 
Royce v. Salt Lake City, 15 Utah 
401, 49 P 290: 

, Va.—Harman  v. 33 
Gratt. (74 Va.) 37. 

W. Va.—Bartlett v. Clarksburg, 45 
W. Va. 393, 31 SH 918, 72 AmSR 817, 
43 LRA 295. \ 
- Wis.—Little v. Madisor, 49 Wis. 
$05, 6 NW 249, 35 AmR 793; Schultz 
v. Milwaukee, 49 Wis. 254, 5 NW 342, 
po) AmR Tey 

Can._McCleave vy. Moncton, 32 
Gans. -C.2106,..22) CanuTOceNotes 


Lynchburg, 


199. ; 

Alta.—Pon Yin v. Edmonton, 24 
CanCrCas 327, 31 WestLR 402, 9 
WestWkly 809. 

" Man.—Bowles v. Winnipeg, 29 
Man; 480, 45 DomLR 94, [1919] 1 


WestWkly 198; Wishart v. Brandon, 
4 Man. 453. 
. N.,B.—Woodforde v. Chatham, 37 
N. B. 21; McCleave v. Moncton, 35 
WN. B. 296. 
+ Ont.—Aikens v. Kingston, 53 Ont. 
L. 41, [1928] 3 DomLR 869; Baker 
v. Toronto, 45 Ont. L, 256, 16 OntWN 
‘58; Robinson v. Morris, 19 Ont. L. 
633, .44..OntWR 1001; Nettleton v. 
Prescott, 16 Ont. L. 538, 11 OntWR 
"539, 12 AnnCas 790; Gaul v. Ellice 
p., 8 Ont. L. 438; Winterbottom v. 
ondon Police Comrs., 1 Ont. L. 549 
tate 2 Ont: L. 105]; Kelly v. Barton, 
26 Ont. 608 [app dism 22 Ont. A. 
p22). 


- Que.—Rosseau v. Levis, 14 Que. 
L. 376; Riel v. Montreal, 32 Que. K. 
“B. .420; Foley v. Montreal, 58 Que. 
Super. 404; Gratton v. Montreal, 53 
‘Que. Super. 259; Rey v. Montreal, 39 


Super. 541; Tremblay 
'y. Quebec, 23 Que, Super. 266; Que- 
‘bec v. Oliver, 15 RevLeg 319. 

‘ Sask.—Gibney v. Yorkton, 31 West 
LR- 523. 

.N, W.. Terr.—Pease v. Moosomin, 
*b, Nerr, 1.20%, 

t “But the authorities place this 
‘kind of a servant on special grounds. 
“He is a peace officer; his duties do 
mot lie in the line of the special pri- 
‘vate duties or rights of the corpora- 
jlion, but they are duties connected 
‘with the public peace in which the 
state is interested, and in a very wide 
\Sense he’ is a state officer.” Cook v. 
‘Macon, 54 Ga, 468, 469. 


, 
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municipality in 


[a] Illustrations—(1) A munici- 
pality is not liable for the arrest 
and removal of a person too Sick to 
be removed, and in consequence of 
which he died. Pollock v. Louisville, 
13 Bush (Ky.) 221, 26 AmR 260. (2) 
Where police ‘officers without war- 
rant searched plaintiff's home, and 
took away and delivered to the po- 


‘lice station bottled liquor which was 


later ordered returned, it was held 
in his action against the city for its 
value, after an unsuccessful effort 
to have it returned, that the police- 
men were acting for the state in its 
sovereign capacity, and the munici- 
pality was not liable for their un- 
lawful acts. Tzatzken v. Detroit, 226 
Mich. 603, 198 NW 214. (3) The mu- 
nicipality is mot liable for loss 
through the negligence of a police 
officer in caring for property taken 
into custody upon arresting one for 
violating a speed ordinance. Elliott 
v. Philadelphia, 7 Phila. (Pa.) 129. 
(4) A city is not responsible for the 
acts of third persons which under a 
more sagacious police might have 
been prevented. Howe v. Néw Or- 
leans, 12 La. Ann, 481. 

[b] Unnecessary force in m 
an arrest will not give the victim of 
the assault a right of action against 
the city. Mollnow vy, Rafter, 89 Misc. 
495, 152, NYS 110, 

{c] Contracting disease—A per- 
son cannot recover of a municipality 
because of injuries suffered through 
the contracting of a loathsome dis- 
ease by reason of the negligence of 
the servants of the municipality in 
exercising public powers. Evans v. 
Kankakee, 132 Ill. A. 488 [aff 231 Ill. 
223, 88 NE 223, 13 LRANS 1190]. 

[d] Injury caused by the care- 
less handling of a pistol by a police- 
man in shooting at a mad dog, the 
policeman being appointed under an 
act providing for the establishment 
of a police department and being an 
officer wholly independent of the city, 
will not give a cause of action 
against the city. McKay v. Buffalo, 
9 Hun 401 [aff 74 N. Y. 619 mem]. 
And see Whitfield v. Paris, 84 Tex. 
431, 19 SW 566, 31 AmSR 69, 15 LRA 
783 (personal injuries inflicted by a 
policeman in shooting at a dog in 
the attempted enforcement of an or- 
dinance prohibiting the allowing of 
dogs to run at large). - : 

[e] Failure of the police to pro- 
tect property or prevent violence will 
not render the municipality liable. 
Hart v. Bridgeport, 12 F. Cas. No. 
6,149, 18 Blatchf. 289; Campbell v. 
PER NE 53 Ala. 527, 25 AmR 
{f] Obstructing stream.—A_ city 
is not liable for the negligent ob- 
struction of the flow of a stream by 
its police officers in endeavoring to 
recover the body of a drowned boy, 
such act being in discharge of a gov- 
ernmentai duty. Sehy v. Salt Lake 
City, 41 ‘Utah 535,126" Po 69177 42 
LRANS 915. 

[g] Trespass on, and injury to, 
property.—In the absence of a special 
statute, a city is not liable for tres- 
pass upon, and injury to, property 
by its police officers and persons un- 
der their direction while engaged in 
searching a river for a dead body, 
the act being not for the benefit of 


the city as a corporation, but for the} 


public good generally, and although 
the stream could have been searched 
without trespass or injury, since the 
officers represented the city only to 
discharge the duty devolving upon 


private powers,°® and if the act complained of is. 
done in the former capacity no liability is ineurred 
by the municipality.®® 
side of the officer’s public duties as policeman, the 
performance being as the servant or agent of the 


But if the act done is out- 


the furtherance of its private or 


pecuniary interests, the municipality will be liable.®° 


the state, which was delegated to the 
city as the state’s agent. Gillmore 
v. Salt Lake City, 32 Utah 180, 89 
Ae ae 12 LRANS 537, 13 AnnCas 

{h] Destruction of property.—(1) 
It has been held that municipal cor- 
porations are not liable for property 
negligently destroyed by the police 
themselves. Dargan v. Mobile, 31 
Ala. 469, 70 AmD 505; Stewart v. 
New Orleans, 9 La. Ann. 461, 61 AmD 
218; Harman v. Lynchburg, 33 
Gratt. (74 Va.) 37. (2) Destruction 
of property to abate nuisance or pre- 
vent spread of fire see Supra § 1736.. 

[i] Assignment to special duty.— 
The rule of immunity is not changed 
by an assignment of the police offi- 
cer to special duty under a particu- 
lar department where employment is 
of the same nature and purpose. 
Jones v. New Orleans, 143 La, 1073, 
79 S 865. 

[ji] Where a marshal acts as 
poundmaster in handling and caring 
for an animal impounded under an 
ordinance passed in the exercise of 
the police power, the city is not lia- 
ble for his negligent acts, he oecu- 
pying the attitude of a policeman. 
Smith v. Arnold, (Tex. Civ. A.) 251 
SW 315. 

Uk] A policeman acting as “dog 
killer,” under an ordinance providing 
for the killing of all dogs found run- 
ning at large, etc, except such as 
might wear collars provided by the 
city for their protection, was a po- 
lice officer within the rule of the text, 
and the city was not liable for his 
malicious act in killing a dog which 
was provided with and wearing a 
collar such as the ordinance pre- 
scribed. Moss v. Augusta, 93 Ga. 
797, 20 SE 658. 

56. Aikens v. Kingston, 53 Ont. 
L.. 41,- [1923]. 3 DomLR. 869, 

57. Carrington v. St. Louis, 89 Mo. 
208, 1 SW 240, 58 AmR _108; 
Sager v. Columbus; 24 OhNPNS 

[a] Rule under special statute.— 
,The_ police force of ‘the city of St. 
Louis constitutes under a_ special 
statute a department of the city 
government, and a policeman of the 


city is an officer and agent of the 
city. Carrington v. St. Louis, 89 Mo. 
ees En a St AmR 108. 
. oodhull v, New York, 
N. Y. 450, 44 NE 1088. 7 
59. Woodhull v. New York, 150 


N. Y. 450, 44 NE 1088. 

[a] Wlustration—The act of a 
bridge police officer on a city bridge 
appointed pursuant to statute, au- 
thorizing bridge officials to maintain 
an adequate police force thereon, 
with all powers of police force of 
the city, who, in closing the door of. 
a bridge train operated by the city, 
injured a passenger, and, upon his 
remonstrating, arrested him, is not 
to be charged to the municipality, 
because, although his act in closing 
the door may have been that of a 
servant of the municipality, the sub- 
sequent act of arrest was done in his 
capacity of a police officer. Wood- 
hull v. New York, 150 N. Y. 450, 44 
NE 10388. 

60. Iowa.—Jones v. Sioux City, 
iy Iowa 1178, 170 NW 445, 10 ALR 

Ky.—McGraw v. Marion, 98 Ky. 
ae 34 SW 18, 17 Kyl 1254, 47 LRA 


Mo.—Carrington v. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR 108 (as 
to the duty of a city to keep its 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1745-1746] 


' Injury to convict. 
to work on the street or upon any enterprise cor- 
porate in character is injured by the wrongful act 
of the municipal agent superintending such work, 
the municipality is liable, although such agent was 
also a police officer having eustody of the prisoner.** 

Appointment of incompetent policeman. ‘The 
negligence of a municipal officer in appointing to the 
police force one who is incompetent or vicious can- 
not be imputed to the municipality so as to render 
it liable for the wrongful acts and misconduct of 
the policeman,®? although the contrary has been 
held, at least inferentially. aa 

Ratification. sf A municipal corporation, not 
being liable in the first instance for an illegal arrest 
or other wrongful acts by its officers in enforcing 


Where a prisoner sentenced 
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police regulations,** and having no power to au- 
thorize such acts, cannot become liable by. rati> 
fying or adopting them.®* On the other hand it 
has been held that a municipality may be lable 
for assaults or other wrongful acts committed by its; 
policemen, when the acts are approved and at 
tempted to be justified by the. corporation.®’ _ . 

[§ 1746] 10. Firemen and Loss by Fire®*—a. ‘Tn: 
General. The power to organize and maintain :a 
fire department for the prevention of damage by, 
fire is a public or governmental function,®® and a’ 
municipality will not ordinarily be liable unless the’ 
statute so provides,’® for the wrongful or negligent’ 
acts or omissions of the department or its employees! 


in the performance of their duties,"! either in the, 
/ 


streets and sidewalks in a reason- 
ably safe condition for travel, al- 
though it performs this duty through 
its police, the police being expressly 
made agents of the city which is 
therefore held responsible for the 
acts of the police in the performance 
of RuePane ss functions). 

Nebr.—Levin v. Omaha, 102 Nebr. 
328, 167 NW 214. 

N. Y.—Twist v. Rochester, 37 App 
Div. 307, 55 NYS 850 [aff 165 N. ¥. 
619 mem, 59 NE 1131 mem]. 

Oki.—Oklahoma City v. Foster, 118 
Okl. 120, 247 P 80. 

Wash. ” Hotel Cecil Co. v. Seattle, 
104 Wash. 460, 177 P 347. 

N. B.—Main v. St. Stephen, 26 
N. B. 330. 

Que.—Montreal vy. Mongeon, 31 

69 DomLR 660, 37 
42 


Que. K. B. 526, 

CanCrCas 394; Dube v. Montreal, 
Que. Super. 533, 19 RevLegNS 181, 
19 RevdeJur 1, 7 DomLR 87; La- 
combe vy. Lachine, 22 RevLegNS 528, 
27. CanCrCas 313; Montreal v. 
Plante, 34 Que. K. B. 137; Campeau 
v. Montreal, 60 Que. Super, 233; 
Dugas v. Montreal, 59 Que. Super. 
209; Chevalier v. Three Rivers, 43 
Que. Super. 486; Levinson v. Mon- 
treal, 39 Que. Super. 259; Bourget v. 
Sherbrooke, 27 Que. Super. 78 [dist 
Rousseau v. Levis, 14 Que. L. 376 
(where the policeman’s authority 
was expressly given by statute and 
not by the municipality), and Quebec 
v. Oliver, 15 RevLeg 319 (where the 
policeman was not under the con- 
trol of the city. of Quebec, but of a 
board of commissioners named by 
statute)]; Mousseau Vv. Montreal, 12 
Que. Super. 61. 

“Tf the corporation imposes duties 
upon the policeman which are other 
than those imposed upon him by the 
law, and directs that he shall act in 
a way in which he has no authority 
to act by the public law, then the 
policeman cannot be considered, as 
to such acts, as an independent pub- 
lie officer, but he is to be treated as 
the officer of the corporation in re- 
spect of the particular acts com- 
plained of.” Main v. St. Stephen, 26 
N. B. 330, 334. 

{a] Obstructing street.—Where a 
city’s policeman, at the direction of 
the mayor, placed a rope across one 
of its principal streets to stop travel 
at that particular point, it was’ no 
defense to the city’s liability for in- 
juries to a traveler who ran into the 
rope that the city was not liable for 
the act of the police officer, although 
pursuant to the mayor’s instruc- 
tions. Shinnick v. Marshalltown, 137 
Iowa 72, 114 NW 542. 

[b] A city is liable for a trespass 
committed at the direction of the 
city by pulling down a fence on land 
claimed to have been dedicated to the 
public use. Johnson City v. Wolfe, 
TO3 Nenn. 27%, 62° SW 99U: 

[ec] Assignment to other duties,— 
When a policeman is assigned as 
foreman of a city garage, but within 
the city’s corporate functions, he be- 
comes a servant of the city in; ats 
corporate capacity. Levin v. Omaha, 


102 Nebr. 328, 167 NW 214. 

{d] A void ordinance requiring a 
license tax is for the sole benefit of 
the municipal corporation, and the 
corporation will be liable for its en- 
forcement. McGraw v. Marion, 98 
Ky. 673, 34 SW 18, 17 KyL 1254, 47 
LRA 593. 

61. Hillman y. Anniston, 214 Ala. 
522, 108 S 539, 46 ALR 89. 

Injury to convict in prison or 
workhouse see infra § 1933. 

62. Craig v. Charleston, 180 Ill. 
154, 54-NE 184; Lamont v. Stava- 
naugh, 129 Minn. 321, 152 NW 720, 


23 Misc. 311, 52. NYS 57; Rusher v. 
Dallas, 83 Tex. 151, 18 SW 333. 

[a] Rule applied. — Where the 
mayor of a city appointed a man of 
vicious character, as special police- 
man, to keep a street free from ob- 
struction, and, while in the perform- 
ance of his duties, the policeman 
committed an assault, the city was 
not liable on the ground that it cre- 
ated a nuisance or an obstruction 
in the street in placing an unfit per- 
son there as policeman. Graig) Vv; 
Charleston, 180 Ill. 154, 54 NE 184. 

63. Coley v. Statesville, 121 N. C. 
301, 28 SE 482 (where it is said that 
if the city appointed suitable police, 
it incurred no liability in their ac- 
tion in making an arrest in violation 
of an ordinance). 

64. Generally see supra § 1721. 

65. See cases supra notes 50-63. 

66. lIowa.—Calwell v. Boone, 
Iowa 687, 2 NW 614, 33 AmR 154. 

Kan.—Peters v. Lindsborg, 40 Kan. 
654, 20 P 490. 

Mass.—Buttrick v. Lowell, 1 Allen 
L172) 79 AmD o7217 

Nebr.—Murray v. Omaha, 66 Nebr. 
279, 92 NW 299, 103 AmSR 702. 

Okl.—Lawton v. Harkins, 34 Okl. 
545, 126 P 727, 42 LRANS 69. 

Ont.—Kelly v. Archibald, 26 Ont. 
608 [aff 22 Ont. A. 522]. 

67. Dugas v. Montreal, 59 Que. 
Super. 209; Tremblay v. Quebec, 23 
Que. Super. 266, 7 CanCrCas 343; Riel 
v. Montreal, 32. Que. K. B. 420; 
Montreal v. Doolan, 18 LCJur 124; 
Courcelles v. Montreal, 7 Montr. 
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Super. (Que.) 154; Prat v. Charbon- 
neau, 7 Montr. Q. B. (Que.) 24, 
68. Injuries: 


From defects. in fire stations and ap- 

pliances see infra § 1982. 
To emp iees of fire department see 

supra § 171 

69. See Coe infra note 71. 

Governmental functions generally 
see Supra § 1701. 

70. .See infra § 1748. 

71. Ala.—Hillman v. Anniston, 214 
Ada, 522, 108 S 539, 46 ALR 89. 

Cal. Howard v. San Francisco, 51 
Cal, 52. 

Conn.—Judson vy. Winsted, 80 Conn. 
384, 68 A 999, 15 LRANS 91; Jewett 
v. New Haven, 38 Conn. 368, 9 AmR 


hr 

C.—Brown y. District of Co- 
dababien. 29 App. Div. 273, 25 LRANS 
9 


8. 
Ga.—Miller v. Macon, 152 Ga. 648, 
110 SE 873; Rogers Vv. Atlanta, 143 


-502, 
LRA1915E 460; Doty v. Port Jervis; 


Ga. 153, 84 SE 555; Hammond a 
Atlanta, 25 Ga, A. 259, 103 SE 39. 
Ill.— Wilcox v. Chicago, 107 Ill. 394/ 
47 AmR 434; Nicastro v. ie ase 
175 Ill. A. 634, 
Ind.—Union Tract. Co. v. Muncie, 
80 Ind. A. 260, 183 NE 160; Louis-, 


ville, ete., Tract. Co. v. Jennings, is 
Ind. A, 69, 123° NE 835. ; 
Iowa. —Bradley Vv. Oskalooga:' 193° 


Iowa 1072, 188 NW 896; Saunders v,, 
re Madison, 111 Iowa 102,: 82, NW, 

Ky.—Young vy. Lexington, 212 Kys 
279. SW 957; Frankfort; v.; 
Bowen, 205 Ky. 309, 265 SW 1785; 
O'Daly’ v. Louisville; 156 Ky. 815; 16 
sw 79, 49 LRANS 1119; Louisville, 
v. Bridwell, 150 Ky. 589, 150 SW 672 
Louisville Park Comrs, v. Prinz, 12 af 
Ky. 460, 105 SW .948, 32 Kyl 359. 
Terrell v, Louisville Water Co., 127%, 
Ky, 77, 105 SW 100, 31 Kyl 128143, 
Hazel v. Owensboro, 99 SW 314, 30; 
KyL 627, 9 LRANS 235. , 

Mass.—Gregoire v. 12533 
Mass, 119, 148 NE 876. me 

Minn.—Hillstrom v. St. Paul, 134; 
Minn, 451, 159 NW 1076, LRAL9L7B, 
548; Grube v. St. Paul, 34 Minn. $92, 
26 NW 228, 


Lowell, : 


Miss.—Alexander y. Vicksburg, 68: 
Miss. 564, 10 S 62. 2, 

Mo.—Hawkins vy. Springfield, rie 
Mo, A. 151, 186 SW 576 : 

Nebr. —Thompson Vv. ” Albion, 212) 


NW 37; Gillespie v. Lincoln, 85 Nebrg 
34, 52 NW 811, 16 LRA 349. , 

N. J.—Florio v. Jersey City, 1295 
A 470, 40 ALR 1353. See Paterson; 
; ; iy eS: IN. Je 592,593, 
75 A 922, 30 LRANS 209°: [eit Cyc} 
(contributory negligence of firemen 
not imputed to city). 

N. Y.—Smyth v. New varie 203, Nu 
Y. 106, 96 NE 409; Smith v. Roch-; 
ester, 76 N.Y. 506; Fraser, v. New; 
¥orlg,, 156),Appi Div. 945 mem,; 142) 
NYS 1118 mem -[aff 213 N. Yu 664 
mem, 107 NE 1077 mem]; Gaetjens ‘%v. 
New York, 132 App. Div. 394; 116; 
NYS 759. And see Terhune v. New 
York, 88 N. Y. 247 (by ‘analogy,’ 
holding that defendant city was not 
liable to a person dismissed by the 
fire commissioners). 

N. C.—Mabe y. Winston-Salem, 190; 
N. C. 486, 130 SE 169. a 

N. D.—Montain v. Fargo, 38 'N. Di 
432, 443, 166 NW 416, LRA1918C 600. | 
AnnCasi918D 826 [eit Cye] (dictum). 5 

Oh.—Aldrich v. Youngstown, 106; 
Oh. St. 342, 140 NE 164, 27: ALR 149% 
foverr Fowler v. Cleveland 100 Oh.' 
St, -158)126) NEi72,59 ALR Pst: 
Wheeler v. Cincinnati, 19 Oh. St. 19; 
2 AmR 368; Cincinnati Tract. Co. Vi 
Story, 19 Oh. A. 370. 

Or.—Johnston v. Grants Pass, 251 
Peis. 

Pa.—Kies vy. Erie, 135 Pa. 144, 19 
A 942, 20 AmSR 867; Lilly v. Scran~ 
ton, 18 Pa. Co. 433. % 

Tenn.—Irvine v. Chattanooga, 101; 
Tenn. 291, 47.SW 419, And seei 
Smiddy’ v.. Memphis, 140 Tenn. 97,4 
203 SW 512 (holding in an action 
by a fireman to recover a_ balance; 
alleged to be due as salary that the 
act of adopting, installing, equipping, 
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actual work of extinguishing fires,’? or in otherwise 
discharging their functions as firemen,** as in flush- 
ing the street in front of an engine house,’* or in 
testing or practicing with fire apparatus and ap- 
pliances,’> or, generally where persons on the public 
streets are injured by the negligence of firemen 


and operating a fire department is a 
governmental function and not a mu- 
nicipal one). 

Tex.—Austin v. Schlegel, (Commn. 
A.) 257 SW 288 [aff (Civ. A.) 228 
SW 291]; Barnes v. Waco, (Civ. 
262 SW 1081; Shanewerk v. 
ert PM Ne xa ICivs Av 21 soe 


Utah.—Rollow v. Ogden City, 243 
P1791. 

Vt.—Welsh vy. Rutland, 56 Vt. 228, 
48 AmR 762. 

Wash.—Lynch vy. North Yakima, 
37 Wash. 657, 80 P 79; Lawson v. 
Seattle, 6 Wash. 184, 33 P 347. 

Wis.—Engel v. Milwaukee, 158 
Wis. 480, 149 NW 141. 

Wyo.—White v. Casper, 249 P 562. 

{a] Negligent use of water hy- 
drant.—Injuries arising from the use 
of a water hydrant will not subject 
a@ municipality to liability for dam- 
ages. Aschoff v. Evansville, 34 Ind. 
A. 25, 72 NE 279. 

{b] Thawing out a hydrant, 
whereby water was allowed to es- 
cape on the street and freeze so that 
one slipped on the ice and. was in- 
jured, does not render the munici- 
pality liable. Welsh v. Rutland, 56 
Vt. 228, 48 AmR 762. 

{c] Burning grass.—Under an or- 
dinance providing for the burning 
of grass by a property owner or by 
city, in case the owner neglected to 
do so, the city is not liable for dam- 
ages caused by a fireman’s setting 
fire to the grass at request of ad- 
joining property owner, where the 
Owner had been granted permission 
by the fire department chief to burn 
the grass, and the fireman went there 
to Superintend the ‘burning. John- 
ston v. Grants Pass, (Or.) 251 P 713. 

{d] Nature of department.—It is 
not material that the fire department 
is a volunteer department. Thomp- 
gon v. Albion, (Nebr.) 212 NW 37. 

72. Conn.—Torbush v, Norwich, 38 
Conn. 225, 9 AmR 395. 

Ga.—Rogers v. Atlanta, 143 Ga. 
153, 84 SE 555. 

Ky.—Davis v. Lebanon, 108 Ky. 
688, 57 SW 471, 22 KyL 384 (injury 
by water). 

Minn.—Grube v. St. Paul, 84 Minn. 
402, 26 NW 228. 

Mo.—Heller v. Sedalia, 53 Mo. 159, 
14 AmR 444 (where it was said that 
in conferring on a municipality the 
power to establish a fire department, 
it was not the intention to render 
the municipality an insurer against 
loss by fire). 

Oh.—Wheeler v. Cincinnati, 19 Oh. 
St. 19, 2 AmR 368. 

Tenn.—Irvine v. Chattanooga, 101 
Tenn. 291, 47 SW 419. 

Wis.—Hayes v. Oshkosh, 33 Wis. 
814, 14 AmR 760. 

{a] Rule applied.—A municipality 
is not liable for personal injuries 
from stepping into a hole cut in the 
floor by firemen who responded to 
an alarm sent in by plaintiff’s daugh- 
ter, even though the firemen were 
negligent. Rogers v. Atlanta, 143 
Ga. 153, 84 SE 555. 

fb] Injury to bystander.—A mu- 
nicipality is not liable for injury to 
a bystander on the sidewalk who was 
knocked down and hurt by a _ hose 
reel while being operated by firemen. 
Hammond v. Atlanta, 25 Ga. A. 259, 
103 SE 39. y 

{c] Injury to property done by a 
volunteer fireman in bona fide enter- 
ing premises in the course of ex- 
tinguishing the fire will not render 
the municipality liable. Torbush v. 
Norwich, 38 Conn, 225, 9 AmR 395. 

73. Ky.—Young v. Lexington, 212 
Ky. 502, 279 SW 957; O'Daly v. 
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Louisville, 156 Ky. 815, 162 SW 79, 
49 LRANS 1119. 


Me.—Burrill v. Augusta, 78 Me. 
LVS 38 CAL ee bia Ar Ee 788. 
Nebr.—Gillespie v. Lincoln, 35 


Nebr. 34, 52 NW 811, 16 LRA 349. 

N. H.—Edgerly v. Concord, 62 N. 
H. 8, 13 AmSR 533. 

N. Y.—Thompson v. New York, 52 
N. Y. Super. 427. 

Oh.—Frederick vy. Columbus, 58 Oh. 
St. 538, 51 NE 35; Eagle v. Spring- 
field, 22 OhNPNS 158. 

Pa.—Kies. v. Brie, ;135~Ra,.144, 19 
A 942, 20 AmSR 867. 

R. I.—Dodge v. Granger, 17 R. I. 
664, 24 A 100, 38 AmSR 901, 15 
LRA 781. 

Tex.—Blankenship v. Sherman, 33 
Tex. Civ. A. 507, 76 SW 805. 

{a] Ilustrations.—(1) Where the 
negligence is that of a fireman while 
in charge of a truck in the line of 
his duty, although not going to or 
coming from a fire, the municipality 
is not liable. Lilly v. Scranton, 2 
LackLegN (Pa.) 175. (2) No liabil- 
ity is incurred by a city where fire 
is drawn from an engine in the street 
and steam is permitted to escape 
which causes a horse to become 
frightened and run away, whereby 
the occupant of the vehicle is thrown 
out and injured. Burrill v. Augusta, 
78 Me. 118, 3 A 177, 57 AmR 788. 

74. O’Daly v. Louisville, 156. Ky, 
815, 162 SW 79, 42 LRANS 1119. 

[a] A pedestrian injured by the 
bursting of a hose which is being 
used in flushing the street in front 
of an engine house cannot recover 
from the city for the negligence of 
the fireman, since the latter is en- 
gaged in a work reasonably neces- 
sary for the department. O’Daly v. 
Louisville, 156 Ky. 815, 162 SW 79, 
49 LRANS 1119. 

75. Edgerly v. Concord, 62 N. H. 
8, 13 AmSR 533; Thompson v. New 
York, 52 N. Y..Super. 427; Eagle v. 
Springfield, 22 OhNPNS 158. But see 
infra § 1748. ; 

{a] Dlustrations.—(1) A munici- 
pality is not liable for the negligence 
of a fireman in running down a per- 
son on the street while testing a fire 
truck. Eagle v. Springfield, 22 Oh 
NPNS 158. (2) Nor is the munici- 
pality liable for the death of a per- 
son killed by the fall of a fire tower 
while it was being tested by firemen 
prior to its purchase by the city. 
Thompson v. New York, 52 N. Y. 
Super. 427. (3) No liability is in- 
curred by a city where a horse is 
frightened at a stream thrown while 
testing a hydrant used for fire 
pumps. HEdgerly v. Concord, 62 N. H. 
8, 18 AmSR 583. 

{[b] Practice drill on street.—A 
municipality is not liable for injury 
caused by the negligent management 
of a fire apparatus in a practice drill 
on the street. Frederick v. Colum- 
bus, 58 Oh, St. 538, 51 NE 35; Thomas 
v. Findlay, 6 Oh, Cir. Ct. 241, 3 Oh. 
Cir. Dec. 435. 

76. Cal.—Howard v. San Fran- 
cisco, 51 Cal. 52. 

Conn.—Jewett v. New Haven, 38 
Conn. 368, 9 AmR 382. 

Ill.— Wilcox v. Chicago, 107 Ill. 334, 
47 AmR 434. 

Ind.—Louisville, ete., Tract. Co. v. 
Jennings, 73 Ind. A. 69, 123 NE 835. 

Iowa.—Bradley v. Oskaloosa, 1938 
Iowa 1072, 188 NW 896 (under the 
statute excepting fire wagons and 
fire engines from the law of motor 
vehicles as defined by the statutes, 
the intent of the legislature was not 
to abrogate the common-law rule 
that cities are not liable for negli- 
gent injuries in the operation of 
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driving vehicles employed in the fire department.’® 
On the same principle no liability is incurred by 
a municipal corporation for failure to use its fire 
apparatus to pump water from a sewer which had! 
become so obstructed that it flooded private prop- 
It is not material whether the fire depart- 


their fire department). . 

Ky.—Greenwood v. Louisville, 13 
Bush 226, 26 AmR 263. 

Mass.—Hafford v. New Bedford, 16 
Gray 297. 

Miss.—Alexander v. Vicksburg, 68 
Miss. 564, 10 S 62. 

Mo.—McKenna vy. St. Louis, 6 Mo. 
A. 320. 

Nebr.—Gillespie ov. Lincoln, 35 
Nebr. 34, 52 NW 811, 16. LRA 349. 

N. J.—Florio =v. Jersey City, 129 
A 470. 

N. Y.—O’Meara v. New York, 1 
Daly 425. 

N. D.—Montain v. Fargo, 38 N. D. 
432, 443, 166 NW 416, LRA1918C 
i eas aarti 6 826 [cit Cyc] (dic- 
tum). 

Oh.—Eagle vy. Springfield, 22 OhNP 
NS 158. 

Pa.—Freeman y. Philadelphia, 13 

Sherman, 33 


Phila. 154. 

Tex.—Blankenship v. 

Tex. Civ, A. 507, 76 SW 805. 

Wis.—Higgings v. Superior, 134 
Wis. 264, 114 NW 490, 13 LRANS 
994, 

Wyo.—White v. Casper, 249 P 562. 

But see infra § 1748. 

[a] Fire department in parade.— 
The city is not liable for injuries 
caused by the members of the fire 
department in a public parade, and 
this without regard to whether the 
city authorities did or did not have 
the right to order the department 
to take part in the parade. Smith v. 
Rochester, 76 N. Y. 506; Blanken- 
ship v. Sherman, 33 Tex. Civ. A. 
507, 76 SW 805. 

Testing or practicing with appa- 
ratus. and appliances see supra text 
and note 75. 

77. Hawkins v. Springfield, 194 
Mo. A. 151, 186 SW 576. 

[a] Reason for rule.—‘‘Many ar- 
guments will suggest themselves 
why it is not reasonable to require 
the city to divert such apparatus 
from the highly important use for 
which it is maintained to an en- 
tirely different use. ‘Such engines 
and appliances should be continu- 
ously kept in the highest state of 
efficiency and availability for instant 
use in case of fire. Does the city 
owe a higher duty in the use of such 
instrumentalities to one whose cellar 
is being flooded than to one whose 
house is burning? It is well-settled 
law that the maintenance and use of 
the fire department and equipment 
of a city belongs to its governmental 
functions and with reference to 
either the use or abuse of same by 
the city the doctrine of respondeat 
superior does not apply. The city 
cannot be held liable in damages for 
either a negligent use or failure to 
use its fire engines and equipment. 
It is not liable for acts of omission 
or commission, misfeasance or non- 
feasance with reference thereto. ... 
The numerout [numerous] cases to 
the effect that the city is not liable 
for a negligent failure to use timely 
and effectively its fire engines and 
other such equipment, generally, if 
not always, have dealt with the do- 
ing of the acts for which such are 
maintained, to-wit; the prevention or 
extinguishment of fires. But it 
would be somewhat of an anomaly 
to hold the city not liable for a 
negligent failure to use such appli- 
ances in the accomplishment of those 
purposes for which same are kept 
and maintained and then hold that 
the city is liable for such failure to 
use same for purposes entirely for- 
eign to their intended use.” Haw- 
kins v. Springfield, 194 Mo. A. 151, 
155, 186 SW 576, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1746-1747] 


ment is established under a general law or special 
charter or act of the legislature,’® or under a general 
permissive law,’® or that it is a volunteer depart- 
So, the duty being recognized as a public 
one, and the fire department being sometimes under 
the control of a board ereated by the legislature, 
in the performance of its duties the department and 
those employed by it are considered as publie offi- 
They are likewise considered public officers 
under a statute providing that cities and towns may 
And in any event they 
sustain this character while in the performance of 
these public duties, although such duties are im- 
posed upon the municipality itself.5% 
hand it has been held that a board of fire commis- 
sioners appointed under a municipal charter au- 
thorizing the mayor to appoint such a board, which 
shall have exclusive power and authority to or- 
ganize and control the fire department, is not an 


ment.®° 


cers.§t 


organize fire departments.*” 


Boston, 104 Mass. 
87. 6 AmR 196; Shanewerk v. Ft. 
biel ae TH Tex ive “Ase 21. 32i SW 
18. 
79. Wilcox v. Chicago, 107 Ill. 334, 
47 AmR 434. 
80. Torbush v. Norwich, 38 Conn. 


225, 9 AmR 395. 

81. Grube v. St. Paul, 34 Minn. 
402, 26 NW 228; Terhune v. New 
York, 88 N. Y. 247 (fire commission- 
ers of the eity of New York are pub- 
lic officers and an action for damages 
for a wrongful .dismissal by them 
of an inspector whom they appointed 
will not lie against the city); Thomp- 
son v. New York, 52 N. Y. Super. 427; 
Woolbridge v..New York, 49 HowPr 
CN, YS) 67 

Public and independent boards and 
officers generally see supra § 1717. 

s2@. Burrill v. Augusta, 78 Me. 118, 
SPA 177, 67 Amine 788; eh reeman’ +y. 
Philadephia, 13 Phila. (Pa.) 154. 

Ss. I1l.—Wilecox v. Chicago, 107 
Ill. 334, 47 AmR 434. 
_ Ind.—Robinson_ v. 
Ind. 334, 44 AmR 770. 

Ky.—Davis v. Lebanon, 


78. Fisher v. 


Evansville, 87 
108 Ky. 


688, 57 SW 471, 22 KyL 384; Green- 
wood v. Louisville, 13 Bush 226, 26 
AmR 263. 


Miss.—Alexander v, Vicksburg, 68 
Miss. 564, 10 S 62. 

Mo.—Heller v. Sedalia, 53 Mo. 159, 
14 AmR 444, 

4. Wagner v. Portland, 40 Or. 
389. 60 P 985, 67 P 300. 

85. See supra text and notes 69- 
(ae 

86. Shanewerk v. Ft. Worth, 11 
Tex, Civ. A. ‘271, 32 SW 918; Higgins 
v. Superior, 134 Wis. 264, 114 NW 
490, 18 LRANS 994; White v. Cas- 
per, (Wyo.) 249 P 562. 

87. Liab‘lity for destruction of 
property to prevent spread of fire 
see supra § 1736. 

88. U. S.—GermandAlliance Ins. 
Co. v. Home Water Supply Co., 174 
Fed. 764, 99 CCA 258, 42 LRANS 1005 
fate 226°U. S. 220; 33 SCt 32, 57-L. ed. 
195, and cit Cyc]; U. S. v. Sault Ste. 
Marie, 137 Fed. 258. 

Conn.—Jewett v. New Haven, 38 
Conn. 368, 9 AmR 382. 

Ind.—Robinson vy. Evansville, 87 
Ind. 334, 44 AmR 770; Brinkmeyer 
Vv. Evansville, 29 Ind. 187. 

Ky.—Phillips v. Kentucky Utilities 
Co., 206 Ky. 151, 266 SW 1064; Small 
vy. Frankfort, 203 Ky. 188, 261 SW 
P11: Hazel v. Owensboro, 99 SW 
315, 30 KyL 627, 9 LRANS 235. 

La.—Planters’ Oil Mill vy. Monroe 


Waterworks, etc., Co., 52 La. Ann. 
1243, 27 S 684. 
Mass.—Tainter v. Worcester, 123 
Mass. 311, 25 AmR 90. 
Miss.—Hattiesburg v. Geigor, 118 


Miss. 676, 79 S 846, 847 [quot Cyc]. 
N. H.—Stevens v. Manchester, 81 
N. H. 369, 127 A 873. 
N. Y.—Springfield F. & M. Ins. Co. 
v. Keeseville, 148 N. Y. 46, 42 NE 
405, 51 AmSR 667, 30 LRA 660; H. R. 
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nicipality.** 


tency.®$ 


On the other 


age by fire,®® or 


Moch Co. v. Rensselaer Water Co., 
127 Misc. 545, 217 NYS 426. 

N. C.—Mabe v. Winston-Salem, 190 
N. C. 486, 130 SE 169; Howland v. 
Asheville, 174 N, C.-749, 94 SE. 524, 
LRA1918B 728; Harrington v. Green- 
ville, 159 N.-C. 632, 75 SE 849. 

N. D.—Montain v. Fargo, 38 N. D. 
432, 448, 166 NW 416, LRA1918C 600, 
AnnCasi918D 826 [cit Cye] (dictum). 

Oh.—Aldrich v. Youngstown, 106 
Oh. St. 342, 140 NE 164, 27 ALR 1497 
foverr Fowler v. Cleveland, 100 Oh. 
Stoo Sp l2G eNO Wc Ole Aske: Podube 
Wheeler’ v. >Cincinnati, 19 Oh. St, 


19, 2 AmR 368. 
W. Va.—Mendel v. .Wheeling, 28 
W. Va. 


233, 57 AmR 664, 
Wis. __Highway Trailers Co; Vv. 
Janesville Electric Co., 187 Wis, 161, 
204 NW 773. 

Que.—Brousseau v. Quebec, 42 Que. 
Super. 91; Vallieres v. Montreal, 33 
Que. Super. 250; Quesnel v. Emard, 
8 DomLR 537. And see Fournier v: 
Victoriaville, 28 Que. K. B. 216 (hold- 
ing that a resolution of a municipal 
council, ordering the installation of 
hydrants in a given place in order 
to insure efficient fire protection, is 
a simple administrative measure and 
not a reciprocal contract, the breach 
of which would have implied a con- 
tractual error and liability for dam- 
ages on the part of the corporation in 
the case of a fire which could not be 
fought effectually. If, however, a 
resolution of this nature is equiva- 
lent to a contractual undertaking, the 
liability and damages for the omis- 
sion of the corporation to carry out 
the terms would only be fixed after 
a formal demand). 

“Wor the purposes of its creation, 
a municipal corporation is an agency 
of the State government, possessing 
powers, within its limited scope of 
authority, which, in théir nature, are 
either legislative or judicial, and may 
be denominated governmental or pub- 
lic. The extent to which it may be 
proper to exercise such powers, as 
well as the mode of their exercise 
by the corporation, within the limits 
prescribed by the law creating them, 
are of necessity entrusted to the 
judgment, discretion, and will of the 
properly constituted authorities to 
whom they are delegated; and, being 
publie in their nature, the corpora- 
tion is not liable, either for a failure 
to exercise them, or for errors com- 
mitted in their exercise, unless ex- 
pressly made so by statute.” Mabe 
v. Winston-Salem, 190 N. C. 486, 488, 
130 SE 169. 

[a] Ilustraticns.—(1) A city is 
not liable for loss caused by provid- 
ing a hose insufficient in quantity, 
and by delay in reaching the-scene 
of the fire because of the balking 
of a horse hitched to,a hose cart. 
Robinson v. Evansville, 87 Ind. 334, 
44 AmR 770. (2) Where a munici- 
pality which operates a waterworks 
system cuts off the water from plain- 


Retention of incompetent fireman. 
nonliability above stated*® applies where the injury 
was caused by the negligence of a fireman retained 
in the department with knowledge of his incompe- 
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independent body, but its acts are those of the mu- 


The rule of 


[§ 1747] b. Liability for Damage by Fire.®?7 A 
municipal corporation is not generally liable, in the 
absence of a statute so providing, for damages from 
loss by fire through the negligence or inefficiency 
of the fire department and its employees, or the 
failure of the corporation to exercise its govern- 
mental powers to the full extent necessary to pro- 
tect ertizens from such loss.8° Thus the municipality 
will not be liable for losses resulting from . the 
neglect or failure to provide an adequate water 
supply for the protection of property against dam- 


for fire losses resulting from fail- 


tiff’s building and from the street 
hydrant upon his failure to pay 
water rates, it incurs no liability for 
loss resulting therefrom. ‘Tainter v. 
Worcester, 123 Mass. 311, 25 AmR 
90. (3) A municipality is not liable 
for a loss by fire due to the negli- 
gence of the firemen who were ab= 
sent with the fire appliances, not 
attending a fire but engaged in their 
own private pursuits and amuse- 
ments. Yule v. New Orleans, 25 La, 
Ann. 394. 

[b] In Saskatchewan it has been 
held that failure of a municipality 
to appoint a fire guardian as required 
by statute does not render it liable 
for destruction of property by prairie 
fire unless its default was the cause 
of the fire. Soderberg v. Medstead, 
14 Sask. L. 201, 59 DomLR 702, 
[L920 WestWkly 1130. 

Exception to rule see infra § 1748. 


39.7 Ue S-—Uiy Siva. Saulteiste: 
Marie, 137 Fed. 258. 
Ga.—Wright v. Augusta, 78 Ga. 


241, 6 AmSR 256. 

Ind.—Jennie De Pauw Memorial 
M. HB. Church v. New Albany Water 
Works, 193 Ind. 368, 140 NE 540; 
Brinkmeyer y. Evansville, 29 Ind. 


Ky.—Phillips v. Kentucky Utilities 
Co., 206 Ky. 151, 266 SW 1064; Patch 
vee Covington, 17 B. Mon. 722, 66 AmD 


Md.—Wallace v. Baltimore, 123 
Md. 638, 91 A 687. 

Mass.—Tainter _ v. phe eho 123 
Mass. 311, 25 AmR 9 

Minn.—Miller_ v. meineaaentes 15 


Minn. de 77 NW 788. 

N. H.—Stevens v. “Manchester, 8t 
IN. He 369,212 A 18732 

N. C.—Mabe v. Winston-Salem, 190 
N. C. 486, 130 SE 169; Mack v. we 
lotte City Water-Works, 181 N. C. 
383, 107 SE 244: Howland v. Asheé- 
ville. 174 N. C. 749, 94 SB 524, LRA 
1918B 728; Harrington Vv. Greenville, 
ree INGHC! 632, 75 SEH 849. 

Pa.—Grant v. Erie, 69 Pa. Co, 420, 
8 AmR 272. 

Ss. C.—Black v. Columbia, 19 S. C. 
412, 45 AmR. 785. 

Tex.—House v. Houston Water- 
works Co., 88 Tex, 233, 31 SW 179, 
28 LRA 532; Greenville Water Co. v. 
Beckham, 55 Tex. Civ. A. 87, 118 Sw 
889; Butterworth v. Henrietta, 25 
Tex. Civ. A. 467, 61 SW 975. Contra 
Lenzen v. New Braunfels, 13 Tex. 
Civ. A. 335, 35°SW)) 341: 

Wis. — Highway Trailer) Co. av: 
Janesville Electric Co., 178 Wis. 340, 
190 NW 110, 27 ALR 1268; Concordia 
F. Ins. Co. v. Simmons Co., 167 Wis. 
541, 168 NW 199. 

Ont.—Alexander vy, London, 15 Ont 
WN 320. 

[a] A water plant maintained by 
a municipality for the use of its fire 
department only cames within the 
reason of the authorities which ex- 
clude liability of the municipality 
when it is acting in its purely gov- 


070 [43 C.J.] 
wre to keep in repair or furnish adequate water- 
works, pumps, pipes, hydrants, hose, vehicles, ete.,°° 
‘notwithstanding the payment of water rates or the 
levy of a water tax.%! 
: Breach of contract by water company. Where a 
water company under a contract with the munici- 
ality to supply water fails in such duty, the mu- 
hicibaatey will not be liable for a fire loss caused 
‘thereby,®2. even though the water company has con- 
tracted to defend all suits against the municipality 
for such losses.?* Likewise the failure of the mu- 
mnicipality to continue a contract with the water com- 
pany for a supply of water for fire: purposes will 
mot render the former liable for a fire loss.°* 
\ [§ 1748] ¢. Exceptions to Rule of Nonliability. 
‘The duty to maintain streets in a safe condition for 
‘travel is held in some jurisdictions to be an excep- 
‘tion’ to the general rule of municipal nonliability 
‘for injury resulting from the performance of gov- 
ernmental functions,®® and hence the fact that the 
‘dangerous condition of a street was due to negli- 
‘gence of the municipality in caring for an instru- 
tmentality, used by its fire department does not re- 
‘lieve it from ‘liability.°* So it. has been held in 
“some jurisdictions that, irrespective of the question 
“whether . the operation of a fire department is a 
‘governmental or corporate function, a municipality 
is’ liable for injuries to persons or property by a 
fire truck, which is operated on the street in such 
a reckless and unreasonable manner as to constitute 
ta. nuisance ;°* and this has been held especially ap- 
tarhmental capacity so that it would 
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was a valve at one place, 


plicable in cities Rea rebes under the commission 
plan of government.®® It has also been held that, 
where a vehicle assigned to the fire department is 
being tested under its direction, and is not in the 
performance of any governmental duty, the munici- 
pality is liable for damages caused by its unlawful 
operation.®? So it has been held that a city may 
be liable for the negligence of its employees in the 
construction of cisterns for fire purposes, where 
engaged in the attempted performance of such duty 
through its own private agencies, and not through 
the fire department or its officers, or other officers 
of the city whose duty it was to perform such, work. 
In some of the Canadian provinces the cases, while 
recognizing the general rule of municipal immu- 
nity in the performance of governmental functions, 
and its applicability to a fire department estab- 
lished by a municipality in obedience to an act of 
the legislature, nevertheless hold that, where a mu- 
nicipal corporation is not bound by law to establish 
and manage a fire department, but has elected to 
create one by a by-law, the employees of the de- 
partment represent the municipality in its corporate 
capacity, and for their acts of negligence it will 
be liable.? So, even where a municipality i is exempt 
from liability for loss by fire as a result of an 
inefficient fire department, the rule is held not ap- 
plicable to a five which was the direct result of a 
tort formally authorized by the municipality.® 
Liability in admiralty. Since the immunity of - 
municipalities from liability for acts done in the 
and at| Miami, 87 Fla. 107, 100 S 147, 33 ALR 


mot be liable for negligence in the 
Jmaintenance of such a plant. Miller 
vy. (Minneapolis, 75 Minn. 131, 77 NW 
788 ( y 


{b]. In building cisterns for fire 
protection, a.city acts in a govern- 
mental capacity, and is not. liable 
for damages by fire because of their 
being out of repair. Terrell v. Louis- 
{ville Water Co., 127 Ky. 77, 105 SW 
“£00,. 31, KyL 1281. 


‘{'90.; Ga Wright v. Augusta, 78 
Ga. 241, @ AmSR 256. 
Ind.—Larimore vy. _- Indianapolis 
mWater Co., 197 Ind. 457, 151 NE 333; 
fRobinson vy. Evansville, 87 Ind. 334, 
‘44, AmR.,. 770. 
Ky.—Small v. Frankfort, 203 Ky. 


i188, 261° SW -1111; Tobin v. Frank- 
fort Water Co., 158 Ky. 348, 164 SW 


{956;,‘Térrell v. Louisville Water Co., 
L27 Ky 3) W717) 105 SSWe 110.09) 31 5) Key 
28150 


Md.—wWallace v, Baltimore, 123 Md. 
1638,°:91 A 687. 

Minn.—Miller v. Minneapolis, 75 
(Minn. ee 717 NW 788. 

‘N. H.—Stevens v. Manchester, 81 
'N. H. 369, 127 A 873. 
-e Ni Y.—Sprinegfield KF, & M. Ins. Co. 
fy. .\Kebeseville, 148 N. Y. 46, 42 NE 
.405, 5d AmSR 667, 30 LRA 660. 

N. C.—Mabe v. Winston-Salem, 190 
ONY: G2 486, 130 SE 169; Howland v. 


Ashville, 174 N. C. 749, 94 SH 524, 
LRALI18B 728. 

Pa.—Grant v. Erie, 69 Pa. 420, 
8 AmR 272. 

8. -C—Black v. Columbia, 19 S. C. 


412, 45 AmR 785. 

-W. Va.—Mendel v. 
ow. Wat 233, 57 AmR 
eo °SIn furnishing to its citizens fire 
protection, the city is discharging a 
governmental function. It is well 
settled that the city is not responsi- 
‘ple in damages for negligence of its 
‘firemen. .The same principle must 
‘apply .to the other agencies employed 
by the city as part of its fire de- 
‘partment. The city is not responsi- 
ble to a property owner if one of its 
\fire engines is by negligence allowed 
to get out of repair, and by this 
means his »property is lost. The 
“thing that was out of repair here 


Wheeling, 28 
64. 


another the top of the cistern was 
so covered up with snow and ice that 
it took the firemen some 10 minutes to 
locate and open it. .In building these 
cisterns the city acted in a govern- 
mental capacity, and it is no more 
liable to the property owner for their 
being out of order than it would 
be if the fire chief had been negli- 
gent in responding promptly to the 
alarm, or in his efforts to put out 
the fire after he arrived on_ the 
scene.’ Térrell vy. Louisville Water 
Coe hat Ky? 17; 80, 105,) Swe 100,732 
Kyl 1281. 

91. Ga.—Wright v. 
Ga. 241, 6 AmSR 256. 

Iowa.—Vanhorn v. Des Moines, 63 
Iowa 447, 19 NW 293, 50 AmR 750. 

La.—Planters’ Oil Mill Co, v. Mon- 
roe Waterworks, etc., Co., 52 La. Ann. 
1243, 27 S 684; Yule 'v. New Orleans, 
25 La, Ann. 394, 

N. H.—Stevens v. Manchester, 81 
IN. EE S690 2 7: AS aise 

ENG: i ‘ if f 
v. Keeseville, 148 N. Y. 46, 42 NE 
405, 51 AmSR 667, 30 LRA 660. 

Ss. G—Black Vv. ‘Columbia, OMS raiee 
412, 45 AmR 785, 

101 


Tenn.—Irvine v, Chattanooga, 
Ilowa.—Vanhorn v. Des Moines, 


Augusta, 78 


Tenn. 291, 47 SW 419. 
92. 


oan Iowa 447, 19 NW 293, 50 AmR 
50. 

La.—Planters’ Oil Mill v. Monroe 
Waterworks, etc., Co. 52 Jia. Ann. 


1243, 27 S 684. 
Tenn.—Foster 

Co., 3 Lea 42. 
Tex.—House v. 


v. Lookout Water 


Houston Water- 


works Co., 88 Tex. 233, 31.SW 179, 
28) LRA: 532. 

Que.—Belanger v. St. Louis, etce., 
Water, etc., Co., 36 Que. Super. 81, 


93. Vanhorn v. Des Moines, 638 
Iowa 447, 19 NW 293, 50 AmR 750. 

94, Sandusky v. Central City, 58 
SW 516, 22 KyL 669. 

95. See infra § 1755. 

96. Hillstrom. v. St. 
Minn. 451, 159 NW 1076, LRA1917B 
548; Sprague v. St. Louis, 251 Mo. 
624, 158 SW 16. 

97. Tallahassee v., 
Bia. | (19, 00 wr Siechbi0. 


Faulys sl34 


Kaufman, 87 
Maxwell v. 


ie 


682; Kaufman vy. Tallahassee, 84 Fla. 
634, 94 S 697, 30 ALR 471. 
“Nuisance created or permitted by 
Boprademes generally see supra 
734. 
98. 


471. 

“The growth of municipal govern- 
ments to the degree of perfection 
claimed by those who favor the com- 
mission plan is upon the theory that 
a city’s functions have become more 
and more ministerial in that its du- 
ties consist largely, if not entirely, 
in the management of public utili- 
ties such as water works and sewer- 
age systems, electric lighting and 
power plants, gas plants, telephones 
and street railways, all properties 


Kaufman vy. 


Tallahassee, 84 
634, 638, 


94 S 697, 30 ALR 


not of the State but of the people 


of the community or city, which are 
managed for the financial advantage 
and. profit of the .city. . .. re- 
quires very little stretching of this 
doctrine to say: therefore no munici- 
pal function is governmental, a city 
is not a political subdivision of the 
state, not a government but purely 
a business, commercial, proprietary 
management of local public inter- 
ests. If there was any doubt as to 
the city’s liability for the injury, as 
set out in the declaration on the 
ground set up in the demurrer, it 
should be resolved against the city in 
view of the modern thought as ex- 
pressed in the commission plan that 
a city is merely a large quasi-public 
corporation whose activities partake 
more of the nature of a business 
than a government.” Kaufman vy. 
Tallahassee, supra. 

South Omaha, 


99. Opocensky Vv. 
ret Nebr. + 336, 168 NW 325, LRA 


1917B. 1170. But see supra § 1746 
note 75. 

1. Mulcairns v, Janesville, 67 Wis.’ 
24, 29 NW 565. 


2. Thomas v. Winnipeg, 24 Man. 
106, 16 DomLR 390, 27 WestLR 314, 
6 West Wkly rE AYE McPherson v..St: 
John, 32 N. B. 493° Hesketh vy, 'Eo=) 
ronto, 25 Ont. A, 449, 

3. Quesnel v. Emard, (Que.) 8 
DomLR 587. 4 


i 


“y For later. cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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performance of governmental duties does not obtain 
in the courts of admiralty,* a municipality will be 


hable under the general maritime 


caused by the negligent operation of a fire boat.® 

Where the statute 
authorizes recovery from a municipal corporation 
by one injured because of the mismanagement of 
anything under the control of the corporation, a 
person who was run over and injured by an engine 
belonging to the fire department, through the neeli- 
gence of the driver, may recover damages from the 


Liability imposed by statute. 


municipality.® 


§ 1749] 11. Health’—a, In General. 
[ 


formance of duties that relate to 


4 See supra § 1706. 

5. Texas Co. v. New York, 290 
Fed. 382; Chicago v. White Transp. 
Co., 243 Fed. 358, 156-CCA 138, LRA 
1918A 1077 [certiorari den 245 U. S. 
660, 38 SCt 60, 62 L. ed. 535]; Thomp- 
son Nav. Co. v. Chicago, 79 Fed. 984. 
_ [a]. In a leading case on this sub- 
ject it was held that the relation 
between the city of New York and 
those in charge of a fire boat under 
its fire department was that of mas- 
ter and servant, its ministerial offi- 
cers being selected and paid by the 
city which was responsible for the 
expenses of the department and 
which owned all the property of the 
department, and that under the gen- 
eral maritime law the city as owner 


of an offending fire boat which com-} 


mitted a maritime tort was responsi- 
ble under the rule of respondeat 
superior, and this notwithstanding 
the doctrine in the state court that 
by reason of the public nature of the 
service which the vessel was per- 
forming when the tort was com- 
mitted the city would be exempt 
from liability; further, conceding 
without deciding that the fire boat 
could not be seized by process from 
a court of admiralty, nevertheless an 
action in personam to respond for the 
damages inflicted by the boat may 
lie against the owner. "Workman v. 
WNéw ‘York, 179 U.S. 552, 21°SCt 212, 


45 L. ed. 314 [rev 67 Fed. 347, 14 
CCA 530 (aff 63 Fed. 298)]. 
6 Creps v. Columbia, 104 §. C. 


371, 89 SE 316. 


a Generally see Health 29 C. J. p 
8. See cases infra note 9. 


Governmental functions generally 
see supra § 1701. 

Fublic and independent officers and 
boards generally see supra § 1717. 

9: Cal.—Kellar v. Los Angeles, 
179 Cal. 605, 178 P 505; Sherbourne v. 
ee County, 21 Cal. 113, 81 AmD 

Colo.—Denver v. Maurer, 47 Colo. 
209,106 P 875;°135, AmSR 210; 

D, C.—Coates v. District of Colum- 
bia, 42 App. 194 [writ of error dism 
feries S. 636, 36 SCt 445, 60 L. ed. 

Ga.—Watson v, Atlanta, 136 Ga. 

370, 71 SE 664; Love v. Atlanta, 95 
Ga. 129, 22. SE 29, 51. AmSR 64; 
Macon v. Roy, 34 Ga. A. 603, 130 SH 
700; McCrary v. Rome, 29 Ga. A. .384, 
115 SE 283; Savannah v. Jones, 24 
Ga. A. 4, 99 SE 469 [conforming to 
certified questions 149 Ga, 139, 99 SH 
294]. 
Ill— Hanrahan v. Chicago, 289 Ill. 
400, 124 NE 547 [aff 209 Ill. A. 630]; 
HKastern Illinois State Normal School 
v. Charleston, -271 Ill. 602, 111 NE 
573, LRA1916D 991; Johnston v. Chi- 
cago, 258 Ill. 494, 101 NE 960, 45 
LRANS 1167, AnnCas1914B 339; 
Perry v. Oregon, 139 Ill. A. 606. 

Ind.—Summers vy. Daviess County, 
103 Ind. 262, 2 NE 725, 53 AmR 512; 
Knightstown v. Homer, 386 Ind. A. 
139, 75 NE 18. See Green y. Eden, 
24 Ind. A. 583, 56 NE 240 (holding 
that the rule that a city is not liable 
for the negligence of a driver of a 
city ambulance does not apply to a 
private ambulance). 

Iowa.—Wood v. Boone County, 153 


law for injuries 


The per- 
the preservation 


Iowa 92, 1838 NW 377, 381, 39 LRANS 
168, AnnCas1913D 1070 [cit Cyc]; 
Beeks vy. Dickinson County, 131 lowa 
244,-108 NW 3:11, 6 LRANS 831, 9 
AnnCas 812; Ogg v. Lansing, 35 Iowa 
495, 14 AmR 499. 

Kan.—Frost v. Topeka, 103 Kan. 
197, 173 P 293; Butler v.- Kansas 
City,.-9 7 Kan: -239,6100 Py 12,5 LRA 
1916D 626, AnnCas1918D 801. 

Ky.—Having v. Covington, 78 SW 
431, 25 Kyl 1617. 

Me.—Barbour vy. Ellsworth, 67 Me. 
294; Lynde v. Rockland, 66 Me. 309; 
Brown v. Vinalhaven, 65 Me. 402, 20 
AmR 709; Mitchell v. Rockland, 52 
Me. 118. 

Mass.—Spring v. Hyde Park, 137 
Mass. 554, 50 AmR 334. 

Mich.—Nicholson vy. Detroit, 129 
Mich. 246, 88 NW 695, 56 LRA 601; 
Murray v. Grass Lake, 125 Mich. 2, 
838 NW 995; Webb v. Detroit Bd. of 
Health. 116 Mich. 516, 74 NW 734, 72 
AmSR 541; Gilboy v. Detroit, 115 
Mich. 121, 73 NW 128. 

Minn.—Bryant y. St. Paul, 33 Minn. 
289, 28 NW 220, 53 AmR 381. 


Miss.—Gulfport v. Shepperd, 116 
Miss. 439, 77 S 193. 
Mo.—Zummo v. Kansas City, 285 


Mo. 222,225 SW 934; Murtaugh v. St. 
Louis, 44 Mo. 479. 

Nebr.—Verdon v. Bowman, 5 Nebr. 
(Unoff.) 38, 97 NW 229. 

N. J.—Valentine v. Englewood, 76 
N. J. L. 509, 71 A 344, 19 LRANS 
262, 16 AnnCas 731. 

N. Y¥.—Prime v. Yonkers, 192 N. Y. 
105, 84 NE 571; Danaher vy. Brooklyn, 
51 Hun 563, 4 NYS 312 [aff 119 N. Y. 
241, 23 NE 745, 7 LRA 592]; Bamber 
v. Rochester, 26 Hun 587, 63 HowPr 
TO3h Ghai 9 SIN eye ine 25ie pLueSOOml: » Ve 
Utica, 2 Barb. 104. But see Tormey 
v. New York, 12 Hun 542 (holding 
that, where the municipality derives 
a personal and pecuniary benefit 
from the existence and acts of the 
health department, it will be liable 


for the acts of such depart- 
ment). 

N. C.—Hines v. Rocky Mount, 162 
N. C. 409, 78 SH 510, LRA1915C. 751, 


AnnCas1915A 132; Hull v. Roxboro, 
142) IN. ©) .453;, bd) SH) 351, 125 GRANS 
638; Levin v. Burlington, 129 N. C. 
184, 39 SE 822, 55 LRA 396. 

Oh,—Waugh v. Marble Cliff, 19 
OhNPNS 17. 

Okl.—Shawnee y. Jeter, 96 Okl. 272, 
22d Ps T58: 

Pa.—Scibilia v. Philadelphia, 279 
Rar 549; 4 AeA eAl W2 Tose oe fA © 9 8ilss 
Howard v. Philadelphia, 250 Pa. 184, 
95 A 388, LRAI916B 917; Hand v. 
Philadelphia, 8 Pa. Co. 213; Lentz v. 
Philadelphia, 3 Pa. Co, 136. 

Porto Rico.—Villegas v. San Juan, 
19 Porto Rico 397. 

Tex.—White v. San Antonio, 94 
Tex. 813, 60 SW 426; Whitfield v. 
Paris, 64. Tex. 431,019) SWi0566,) 3k 
AmiSik, 2695 sb .liRA. 7.833") Bates) iv. 
Houston, 14 Tex. Civ. A. 287, 37 SW 
383. 
Utah.—Gillmor v. Salt Lake City, 
82 Utah 180, 89 P 714, 12 LRANS 
537, 18 AnnCas 1016. 

Vt.—White v. Marshfield, 48 Vt. 
20 ! 


Va.—Richmond v. Long, 17 Gratt. 
(58 Va.) 375, 94. AmD. 461. 


of the public health and the care of the sick is of 
concern to the public as a whole; in executing this 
function the municipality and the officers through 
whom it acts perform governmental or public fung, 
tions, and such officers are not agents of the ju, 
nicipality, but public officers,’ for whose wrongful 
acts or omissions the municipality is not responsible 
in the absence of a statute imposing liability,? eyen 
though they are appointed by the municipal au; 
thorities.‘° Upon the same principle a municipality 
is not ordinarily liable for injuries resulting from 
defects in, or the negligent management of, 
pitals, pesthouses, and other like institutions Lor 
the care of the sick.1 But where the power ,exer- 


S- 


Wash.—Franklin v. Seattle, 113 
Wash. 671, 192 P 1015, 12 ALR 247, 
Lyneh v. North Yakima, 387 Wash: 
657.260 2 19. : 

Wis.—Lowe v. Conroy, 120 Wis; 
151, 97 NW 942, 102 AmSR 983, 66 
LRA 907; Kempster v.. Milwaukee, 
103 Wis. 421, 79 NW 411. ; 
Ont.—Forsyth v. Canniff, 20 Ont, 
478. , 

[a] Local health officers. acting 
under a general statute of the stat¢ 
conferring their powers are not per; 
forming corporate functions, but arg 
representatives of the state, and th 
municipality igs rot liable for thé 
acts of such boards, either of. mis; 
feasance or nonfeasance. Murray V, 
Grass Lake, 125 Mich. 2, 83 NW 995 
(flooding land by raising the level of 
a lake, by a village council acting. ob 
the advice of the board of health); 
White v. Marshfield, 48. Vt. 20; For- 
syth v. Canniff, 20 Ont. 478. See also 
cases supra this note. > ae 

Lb] Particular acts for which mu; 
nicipality is not liable—(1) Neglir 
gent disinfection of dairy causin 
loss of cattle. Coates v. District o 
Columbia, 42 App. (D. C.) 194 [writ 
of error dism 239 U. S. 636, 36 SCL 
445, 60 L. ed. 479]. (2) Enforcement 
of quarantine regulations. Beeks v. 
Dickinson County, 131 Iowa 244, 108 
NW 311, 6 LRANS 831, 9 .AnnCas 
812. (3) Detention of person in 
smallpox hospital. Levin. vy. Burling- 
ton, 129 N. C. 184, 39 SE 822, 55 LRA 
396. (4) Detaining yellow _fever 
suspects. San Antonio vy. White, 
(Tex. Civ. A.) 57 SW 858. .(5) Ar, 
resting plaintiff and keeping her in 
jail for more than a year, under @ 
false charge that she was the victim 
of a contagious disease. Franklin ¥. 
Seattle, 112 Wash. 671, 192 P 1015, 
12 ALR 247. ae 

{c] VWaccination.—(1) A -city, is 
not liable for injuries due to one wh 
submits to vaccination by. a physi- 
cian employed by the city board of 
health. Howard v. Philadelphia, 250 
Pa, 184: 95. A 388, -LRALIIVEBA SLT: 
(2) Where a valid municipal ordf- 
nance has been passed requiring al 
residents of the city to submit tp 
vaccination, the city is not Hable to 
one who sustains damage on account 
cf impure vaccine matter adminis- 
tered to him by the physician acting 
for the city, as the city.in such’ re- 
spect is exercising a publie govern- 
mental power. Wyatt v. Rome, 105 
Ga. 312, 31 SE 188, 70:AmSR 41, 42 
LRA 180. ‘ : 

{d] Im Quebec a muniaipellt yas 
been held liable for the acts of ,its 
officers in established quarantine. 
Dalbec v. Montreal, 22 Que., Super. 
23. . 

Cross references: Wats 
Cleaning streets and removing. gar- 

bage see infra § 1750. i 
Injuries to municipal employees see 

supra § 17138. Saant 
Seizure or destruction of private 

property see infra § 1751. i 

10. Valentine v. Englewood, 206 
N. J. Li. 509, 71 A 344, 19 “LRANS 
262, 16 AnnCas 731; Scibilia vy. Phila~ 
delphia, 279 Pa. 649, 124 A 273,32 
UNTREESUA ‘ 4 

11. See infra § 1934. . F 
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cised is administrative rather than judicial, the mu- 
So if, after the govern- 
mental service ends, a ministerial duty begins, to 
prevent a dangerous condition having its inception: 
in the discharge of the governmental function, the 
municipality will be liable for negligence in the 
performance of such ministerial duty.'* 
wt seems that a municipal corporation may, apart 
from statute, be liable where the sanitary authori- 
ties have maintained a nuisance to the detriment of 


nicipality will be liable.?? 


private property.!4 


[§ 1750] b. Cleaning Streets and Removing Gar- 


12, Denver v. Davis, 37 Colo. 370, 
$74, 86 P 1027, 119 AmSR 293, 6 
LRANS 1013, 11 AnnCas 187; Blouin 
v. Quebec, 16 Que. Super. 303. See 
Summer v. Philadelphia, 23 F. Cas. 
No. 13,611, 9 Phila. (Pa.) 408 (hold- 
ing that the Philadelphia board of 
health were administrative, not ju- 
dicial, officers, and the city was lia- 
ble for their unlawful detention of a 
vessel in quarantine). And see in- 
fra § 1750 note 20. 

“The rule which determines the 
Viability or nonliability of a munici- 
pality in cases of this nature, is the 
character of the duty performed, 
rather than the department, officer 
or agent of the corporation by whom 
the duty is performed. The authori- 
ties all hold that a municality is not 
Hable for the acts of officers or 
agents of the departments of health, 
police or fire, while in the perform- 
ance of public governmental func- 
tions and duties connected with and 
appertaining to such departments, 
not upon the theory that the officer 
is a member of such department, but 
- because the duty performed by him 
is a public governmental duty, im- 
posed upon the municipality by the 
State. It is, therefore, the character 
of the duty, rather than the officer by 
whom it is performed, which deter- 
mines the liability or non-liability of 
the municipality. Therefore, it may 
be conceded that the health commis- 
Sioner of Denver was a public offi- 
cer, made such by the statutes of the 
state, charged with the performance 
of certain governmental duties as 
contended by appellant, nevertheless 
it does not follow that the munici- 
Pality is relieved from liability for 
the negligénce* or carelessness of 
such officer in the performance of du- 
ties imposed upon him by the mu- 
nicipality which are not of a public 
governmental character.” Denver v. 
Davis, supra. 

fa] Confiscation of meat.—Where 
plaintiff offered meat for sale in a 
market, which was confiscated by a 
meat inspector and plaintiff brought 
action against the municipality 
which employed the inspector to re- 
eover the value of the meat and 
damages, it was held that the au- 
thority of the inspector was incon- 
testable, and even if he were wrong 
in his judgment, plaintiff could not 
resist him there and then; but the 
power of the inspector was adminis- 
trative, not judicial; and as it ap- 
peared that the meat seized was 
good, plaintiff was entitled to dam- 
ages. Blouin v. Quebec, 16 Que. Su- 
per. 3803. To same effect Gaudreau 
v. Montreal, 48 Que. Super. 388. 

General rule as to legislative, ju- 


dicial, and ministerial powers see 
Supra § 1704. 
13. Savannah v. Jones, 149 Ga. 


139, 99 SE 294 (leaving top of trash 
and waste paper box open after re- 
moval of contents); Augusta v. 
Cleveland, 23 Ga. A. 522, 98 SE 738 
{conforming to answer to certified 
questions 148 Ga. A. 734, 98 SE 345]. 
14. See supra § 1734. 
15. Condition and use of dumping 
@rounds see infra § 1941, 
5 . S.—Harris v. District of 
Columbia, 256 U. S. 650, 41 SCt 610, 
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Moreover 


to 


[$§ 


bage and Ashes.15 In some jurisdictions the clean- 

ing of streets and the removal of garbage and ashes 
therefrom, or from abutting residences, are held to 
be governmental or public functions, in the perform- 
ance of which the municipality incurs no lability 
for the acts of its officers and employees,*® unless 
a- nuisance is created;!7 and this rule applies not- 
withstanding the municipality derives some inei- 
dental revenue from the performance of the duty.*® 
Nor is it material whether such functions are per- 


formed by employees of the health department or 


65 L. ed. 1146. 

Ala.—Tuscaloosa y. Fitts, 209 Ala. 
635, 9629S 771, til2 Leite yel Kemlkety, 
MeTyeire, 209 Ala. 125, 95 S 361. 

Ariz.—Jones v. Pheenix, 239 P 
1030. 

Cal.—Manning y. Pasadena, 58 Cal. 
A. 666, 209 P 253. 

Ga.—Savannah v. Jordan, 142 Ga. 
409, 83 SE 109, LRA1915C 741, Ann 
Cas1916C 240; Love v. Atlanta, 95 


Ga. 129, 22 SE 29; 51 AmSR 64; 
Savannah v. Waters, 33 Ga. A. 234, 
288, 125 SEH -772, 773; Savannah v. 


Jones, 24 Ga. A. 4, 99 SE 469 [con- 
forming to answers to certified ques- 
tions 149 Ga. 139, 99 SE 294]. 

Ky.—Louisville v. Hehemann, 161 
Ky. 523,171 SW: 165; GRAI91I5C 747; 
Kippes v. Louisville, 140 Ky. 423, 131 
Sw 184, 30 LRANS 1161. But see 
Louisville v. Hans, 167 Ky. 160, 180 
Sw 65 (holding that the rule did not 
apply where a municipal: employee 
was negligent in failing to remove a 
garbage can from the sidewalk as 
was his duty). 


La.—Gibson v. Baton Rouge, 161 
La. 627, 109 S:°339. 
-.Mass.—Johnson v. Somerville, 195 


Mass. 370, 81 NE 268, 10 LRANS 715; 
Haley v.. Boston, 191 Mass. 291, 77 
NE 888, 5 LRANS 1005. 
Mo.—Behrmann v. St. Louis, 273 
Mo. 578, 201 SW 547; Sprague v. St. 
Louis. 251 Mo. 624, 158 SW 16; Cas- 
sidy v. St. Joseph, 247 Mo. 197, 152 
SW 306. But see Adams v. Frank- 
ford, (A.) 251 SW 125 (holding that 
the act of a municipalivy in clearing 
its streets of weeds, brush, and 
small trees is the exercise of minis- 
terial power, and the corporation is 


liable for the negligent acts of its 
servants). 
N. J.—Condict v. Jersey City, 46 


Nive ee 1 Ot 

N. C.—Sceales v. Winston-Salem, 
189 N. C. 469, 127 SE 548; Snider v. 
High Point, 168 N. C. 608, 85 SH 15. 

N. D.—Moulton v. Fargo, 39 N. D. 
502, 167 NW 717, LRA1918D 1108. 

Pa.—Scibilia v. Philadelphia, 279 
Pa, 549, 124 A 2738, 32 ALR 981 [aff 
82 Pa. Super. 328]. 

Tenn.—Nashville v. Mason, 1387 
Tenn, 169, 192 SW 915, LRA1917D 
914; Conelly v. Nashville, 100 Tenn. 
262, 46 SW 565. 

Lee, 


Va.—Portsmouth v. 112. Va. 
419,71 SE 630. 

Wis.—Kuehn vy. Milwaukee, 92 
Wis. 263, 65 NW 1080. 

[a] Sweeping streets is an exer- 
cise of a municipality’s discretionary 
powers to promote the public health 
and comfort, and it will not be liable 
for the negligent’ acts of its em- 
ployees in performing such duty. 
Harris v. District of Columbia, 256 
U. S. 650, 41 SCt 610, 65 L. ed. 1146. 

fb] Flushing streets is a govern- 
menta! duty. Kippes v. Louisville, 
140 Ky. 428, 181 SW. 184, 30 LRANS 
1161; Portsmouth v, Lee, 112 Va, 419, 
71 SE 630. 

[ec] The sprinkling of streets is a 
governmental duty for the promotion 
of general health, and a municipality 
is not liable for injury caused by the 
negligence of municipal employees in 
performing such duty. McCrary v. 
Rome, 29 Ga. A. 384, 115 SE 283; 
Conelly v. Nashville, 100 Tenn. 262, 


by other municipal employees.1® But in other juris- 


46 SW 565. 

[d] Negligent operation of gar- 
page vehicles.—(1) Where plaintiff 
was negligently injured by a truck 
belonging to a city which was used 
in gathering garbage in pursuance of 
Consol. St. § 2799, giving the govern- 
ing body of municipal corporations 
power to provide for removal of gar- 
bage, the city was not liable, since 
the undertaking was for the public 
benefit. James vy. Charlotte City 
Water-Works, 181 N. C. 383, 112 SE 
423. (2) A city was not liable for 
injuries to a child by negligence of 
the driver of a dump wagon used for 


street cleaning in dumping’ the 
wagon while the child was in con- 
tact with the wagon chains, the 


driver being engaged 
mental duty. Bruhnke v. La Crosse, 
155 Wis. 485, 144 NW 1100, 50 
LRANS 1147. 

[e] The maintenance of a waste 
paper box and the removal of its 
contents is an act by a municipality 
in. the performance of its govern- 
mental functions. Savannah Vv. 
Jones, 24 Ga. A. 4, 99 SE 469 [con- 
forming to answers to certified ques- 
tions 149 Ga. 139, 99 SE 294]. 

[f{] Dumping ashes.—A city is 
not liable for injuries to a third per- 
son, caused by its superintendent of 
collection of ashes dumping ashes 
into a watercourse on the land of an 
individual adjacent to the land of 
the third person, where the dumping 
was not in pursuance of an order of 
the city council, and where it was 
done by the superintendent in the 
performance of a public duty, for 
which the city derived no private 


in a govern- 


benefit. Johnson v. Somerville, 195 
Mass. 370, 81 NE 268, 10 LRANS 715. 
[g] Maintenance of incinerator.— 


A municipality is not liable for in- 
juries from an incinerator, as it was 
built in discharge of a governmental 
function. Seales v. Winston-Salem, 
189 N. C. 469, 127 SE 543; Dayton v. 
Asheville, 185 N. C. 12, 115 SE 827, 
30 ALR 1186. 

{h] Effect of charter authorizing 
letting of contract.—That the Phila- 
delphia city charter authorizes the 
city to clean the streets bv letting 
contracts therefor does not show that 
the legislature did not consider such 
services purely governmental, the 
letting of a contract to perform the 
physical work necessary to carry on 
a governmental function not being 
technically a @delegation thereof. 
Scibilia v. Philadelphia, 279 Pa. 549, 
124 A 273, 32 ALR 981. 

Governmental functions generally 
see supra § 1701. 

17; See supra § 1735. 

18. Scibilia v. Philadelphia, 279 
Pa. 549, 124 A 273, 32 ALR 981. 

Special corporate interest or profit 
generally see supra § 1705. 

19. Savannah vy. Jones, 24 Ga. A. 
4, 99 SE 469 [conforming to answers 
to certified questions 149 Ga 139, 99 
SE 294]; Scibilia vy, Philadelphia, 279 
Pa. 549, 124 A273, 32 ALR 981. 

[a] Acts of street cleaning de- 
partment.—That the gathering and 
disposal of refuse is put elsewhere 
than on the health department, as on 
the street cleaning department, 
makes it none the less a _ health 
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dictions the performance of such duties has been 
held to be an exercise of corporate or quasi-private 
functions, and hence the municipality will be liable 
for the torts of its officers and employees in con- 


nection therewith.?° 


[§ 1751] c. Seizure or Destruction of Private 
Under the general rule above stated”? 
no liability will be ineurred by a municipal corpo- 
ration for the wrongful seizure by its health officers 
of private property for use as a hospital or pest- 
house.?* Nor will a municipality ordinarily be liable 
for the destruction of private property in the in- 
terest of public health and to prevent the spread of 
contagion,** unless the statute so provides.?® 
has been held, however, that, where property is de- 
stroyed as constituting a nuisance dangerous to the 
public health, the municipality, to avoid lability, 
must show that such property was a nuisance in 


fact.?6 
measure and a governmental func- 
tion. Seibilia v. Philadelphia, 279 


Pa. 549, 124 A 273, 32 ALR 981 

[b] Acts of waterworks depart- 
ment.—The fact that the sprinkling 
of streets is done by the waterworks 
department and that such department 
is operated for gain and profit does 
not relieve the city from liability. 
McCrary v.. Rome, 29 Ga. A. 384, 115 
SE 283. ; 

20. U. S—Denver v. Porter, 126 
Fed. 288, 61 CCA 168 (in Colorado); 
Barney Dumping-Boat Co. v. New 
York, 40 Fed. 50 (in New York). 

Colo.—Denver vy. Maurer, 47 Colo. 
209, 106 P 875, 135 AmSR 210; Den- 
ver v. Davis, 37 Colo. 370, 86 P 1027, 
119 AmSR 293, 6 LRANS 1013, 11 
AnnCas 187. 

Miss.—Pass Christian v. Fernan- 
dez, 100 Miss. 76, 56 S 329, 39 LRANS 
649 [dist Gulfport v. Shepperd, 116 
Miss, 489, 77 S 198 (where the work 
a ped to an independent contrac- 
tor) ]. : 


Mont.—Griffiith v. Butte, 72 Mont. 
552, 234 P 829. 
Y.—Missano v. New York, 160 


N. 

N. Y. 123, 54 NE 744; Quill v. New 
York, 36 App. Div. 476, 55 NYS 889. 
But see Davidson v. New York, 24 
Mise. 560, 54 NYS 51 (holding that 
the municipality was not liable for 
injuries caused by the driver of a 
cart in the street cleaning depart- 
ment); Bishop v. New York, 21 Misc. 
598, 48 NYS 141 (holding that, while 
duty to keep streets clean is a cor- 
porate rather than a governmental 
duty, the duty to remove ashes and 
garbage is governmental). 

Oh.—Russo vy. Cleveland, 28 O. C. 
A. 25. But see Shilling v. Cincinnati. 
22 Oh. Cir. Ct. N. S. 526 (removal of 
ashes from business houses and resi- 
dences is a governmental function). 

Tex —Ostrom v. San Antonio, 94 
Tex, 523, 62 SW 909. e 

And see Kneece v. Columbia, 128 
S. C. 375, 123 SE 100 (holding that 
an action for damages to property 
eaused by disagreeable odors result- 
ing from negligent installation an4 
management of an incinerator may 
be maintained against a city, al- 
though there is no statute author- 
izing it). 

{a] A driver of a city cart haul- 
ing trash and dirt for the city is not 
engaged in a ‘‘public or governmental 
duty,’’ which is a duty given by the 
state to a city as a part of the state’s 
sovereignty, to be exercised by the 
city for the benefit of the public 
living within and without the cor- 
porate limits, but is engaged in a 
‘private or corporate duty,’ and for 
his negligence the city is liable. 
Pass Christian v. Fernandez, 100 
Miss. 76, 56 S 329, 39 LRANS 649. 

Liability for nuisance irrespective 
of negligence see supra § 1735. 

Special or private corporate func- 
tions generally see supra § 1705. 

21. liability of destruction or re- 
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Statutory provisions for compensation. 
private property is destroyed under a statute,?” giv- 
ing authority for that purpose, and providing ex- 
pressly or impliedly for due compensation, the mu- 
nicipality will be liable for such compensation.”® 

[§ 1752] 12. Education. Education is a matter of 
purely public concern, and the municipality is not 
liable for the acts of its officers and agents in re- 
spect of the performance of the duties relating 
thereto,?® and this rule applies to injuries caused 
by defects in, or negligence in respect of the con- 
struction and maintenance of, school buildings and 
other property devoted to education.*° 

[§ 1753] 13. Levy and Collection of Taxes. 
levy and collection of taxes is generally held to 
be a governmental duty,?! and the municipality is 
not liable for the negligence of its officers in the 
performance of such duty,?? in the absence of a. 
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Where 


The 


statute obtigating the municipality to see that the 


moval of property generally see su- 
pra § 1736. 

Power to destroy private property 
see supra § 272. 

22. See supra § 1749. 

23. Lynde v. Rockland, 66 Me. 
309; Mitchell v. Rockland, 52 Me. 118 
(seizure of vessel); Spring v. Hyde 
Park, 1387 Mass. 554, 50 AmR 334 
(the wrongful seizure of property by 
the health authorities will not sup- 
port an action against a city upon 
the theory of implied contract). 

24. Ga.—Savannah, etc. R. Co. v. 
Mulligan, 95 Ga. 3238, 22 SEH 621, 51 
AmSR 86, 29 LRA 308. 

139) TCA 


nig ax BOSE ys v. Oregon, 
Nebr.—Verdon v. Bowman, 5 Nebr. 
(Unoff.) 38, 97 NW 229 (burning 
carpets and bedding). 
N. Y.—Prime v. Yonkers, 192 N. Y. 
105, 84 NE 571 (destroying dam con- 
stituting nuisance), 


C.—Prichard vy, Morganton, 126 


N. 
1 N. C. 908, 36 SE 353, 78 AmSR 679 


(burning a dwelling). 

Oh.—West v. Mt. Washington, 9 
OLNPNS 250 (by careless use of 
fumigating apparatus). 

Tex.—Dallas v. Allen, (Civ. A.) 40 
SW 324 (may burn wearing apparel 
only when necessary to jfereserve the 
public health).. 

[a] TWlustration. — A municipal 
corporation is not liable to an action 
for damages for the destruction of 
damaged grain as being a nuisance 
and dangerous to health, in the ab- 
sence of an allegation and proof that 
the grain was not in fact a nuisance. 
punen v. Augusta, 90 Ga. 390, 17 SE 

% 

25. See infra text and note 28. 

26.) Orlando. v. Prage, 31, Mla. di, 
123, 12 S 368, 34 AmSR 17, 19 LRANS 
196; Americus v. Mitchell, 79 Ga. 
807, 5 SE 201; Miller,.v. Horton, 152 
Mass. 540, 26 NE 100, 283 AmSR 850, 
10 LRA 116; Adams v. Milwaukee. 
144 Wis. 371, 129 NW 518, 43 LRANS 
1066 (aff 228 U. S. 572, 33 SCt 610, 57 
Te -ed.1 O7t 

“The power conferred, in general 
terms, on municipal corporations to 
prevent and abate nuisances, can not 
be taken to authorize the condemna- 
tion and destruction of that as a nui- 
sance which, in its nature, situation, 
or use, is not such a fact. And if tne 
eity, acting under the general power, 
abate that as a nuisance that is not 
such in fact, it does so at its peril, 
and is liable for the damage done, if 
it turns out in proof that it has made 


a mistake.” Orlando v. Pragg, su- 
pra. 

27. See statutory provisions. 

28s. Safford v. Detroit Bd. of 
Health, 110 Mich. 81, 67 NW 1094, 64 
AmSR 332, .33 LRA 300; Miller v 
Craig) sll Ned o.. (275). Brown: sy. 


coon County, 28 Wash. 345, 68 P 
872, ; 
Compensation for property injured 


or destroyed generally see supra 


§ 272. 

29. U. S.—Allen v. Brooklyn, 1 F. 
Cas. No. 218, 8 Blatchf. 535. 

Kan.—Rock Island Lumber, etce., 
Co. wv. Eliott, 59 Kans 425 51 sos 

Mass.—Howard v. Worcester, 153 
Mass. 426, 27 NH 11, 25° AmSR (651; 
12 LRA 160; Hill v. Boston, 122 Mass. 
344, 23 AmR 332. 

N. Y.—Titusville Iron Co. v. New 
York, 207. N. Y.. 203, 100° NED 38065 
Wahrman v. New York Bd. of Edu- 
cation, 187 N. Y. 331, 80 NE 192, 116 
AmSR 609, 10 AnnCas 405; Ham v. 
New York, 70 N. Y. 459; Gaetjens v. 
New York, 132 App. Div. 394, 116 
NYS 759; Reynolds v. Union Free 
School Dist. Bd. of Education, 33 
App. Div. 88, 53 NYS 75; Brown v. 
New York, 32 Misc. 571, 66 NYS 382. 

Oh.—Diehm v. Cincinnati, 25 Oh. 
St. 305 [aff 5 Oh. Dec. (Reprint) 215, 
38 AmLRec 542]. 

Pa.—Bader v. Philadelphia, 45 Pa. 
Super. 204; McCullough v. Philadel- 
phia, 32 Pa. Super. 109. 

[a] A quasi-municipal corpora- 
tien, like a board of education, is not 
liable for the consequences of a 
breach of public duty or the neglect 
or wrongs of its officers unless the 
liability is imposed by statute. Rock 
Tsland Lumber, ete., Co. v. Elliott, 59 
Kan. 42, 51 P 894; Donovan v. New 
York Bd. of Education, 85 N. Y. 117; 
Rhall v. New York Bd. of Education, 
40 App. Div. 412, 57 NYS 977; Rey- 
nolds v. Union: Free School Dist. Bd. 
of Education, 33 App. Div. 88, 53 NYS 
75; Cincinnati Bd. of Education v. 
Volk, 72 Oh. St. 469, 74 NE 646. 

80. See infra § 1931. 

31. See cases infra note 32. 

Governmental duties generally see 
supra § 1701. ; 
ores Me.—Liberty v. Hurd, 74 Me. 

Mass.—Hodsdon y. Weinstein, 251 
Mass. 440, 146 NE 675; Alger v. 
Easton, 119 Mass. 77. 

Mo.—Simmons Hardware Co. y, St. 
Louis, 192 SW 394. 

N. Y.—Heiser v. New York, 104 
N. Y. 68, 9 NE 866; Tone v. New 
Mork 200, Nes Ya uhons 

Wis.—Wallace v. Menasha, 48 Wis. 
79, 4 NW 101, 33 AmR 804. 

[a] Rule applied.—dAssessors, al- 
though elected or appointed by a mu- 
nicipality, in invading the premises 
of plaintiff, assaulting and robbing 
him, and fraudulently excessively 
overvaluing his real estate for taxa- 
tion, were not acting as servants of 
the city, but as public officers, for 
whose tortious acts the municipality 
was not responsible. Hathaway v. 
Everett, 205 Mass. 246, 91 NE 296, 
137 AmSR 4386. 

[b] Where a board of assessors 
derives its authority wholly from 
statute and is not subjected to cor- 
porate control, the city is not liable 
for its fraudulent or negligent acts. 
Heiser v. New York, 29 Hun 446 [aff 
104 N. Y. 68, 9 NE 866]. 
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duty is fully performed.** The same rule has been 
held to apply to special assessments,** although there 
But a nonresident 
merchant whose property was seized for a tax as- 
sessed under an invalid municipal ordinance, pur- 
suant to a resolution by the mayor and council 
passed with malicious intent to prevent competition 


is authority to the contrary.*® 


with resident merchants, declaring 


by name to be within the ordinance, was held to 
have a right of action against the city for the 


tort.°® 


[§ 1754] 14. Exercise of Rights or Privileges 
The mere granting to an- 
other of a license or permit to do some act which 
in itself is not unlawful or dangerous will not as 
a general rule render the municipality liable for 
injuries caused by the performance of such act.37 
‘This rule is most frequently applied to, acts done 
or work performed on the public streets, or in 
the public parks or playgrounds,*® by permission 
Where a permit of 
the common council to operate a stone crusher did 


Granted by Municipality. 


of the municipal authorities. 


not authorize the licensee to enter 


[c] Collectors of taxes are public 
officers and not agents of the munici- 
pality in the performance of their 
prescribed duties. Hodsdon v. Wein- 
stein, 251 Mass. 440, 146 NE 675; 
Graton v. Cambridge, 250 Mass. 317, 
145 NE 453. , 

[d] Arrest by tax collector.—A 
constable and deputy tax collector in 
serving a warrant for the collection 
of taxes is a public officer and not a 
servant of the city, and if he, in 
excess of his authority, arrests the 
person named in the warrant the city 
is not liable. Dunbar v. Boston, 112 
Mass. 75. 

[e] In Ontario it has been held 
that ‘a municipality is liable for the 
aets ‘of its officers in illegally placing 
arrears of taxes upon the collector’s 
roll, and in having them distrained 
for Caston v. Toronto, 30 Ont: 16 
[app dism 26 Ont. A, 459 (app dism 
30/€an.)'S:*C. 390) J. 

33. Graton ' v. Cambridge, 250 
Mass. 317, 145 NE 453 (Gen. L. ec 60 
§ 23 imposes no duty on the city 
which appoints a tax _ collector 
throngh the city council elected un- 
der St. [1915] c 267, plan B, whereby 
the city functioning under such plan 
is made liable for mistakes and 
omissions’ of public officers, if it 
would not have been liable before 
acceptance of plan). 

34 Brightwell v. Kansas City, 153 
Mo. A. 519, 1384 SW 87 (assessment 
for park purposes). 

35. Durkee v. Kenosha, 59 Wis. 
123. 17 NW 677, 48 AmR 480. 

36. Gould v. Atlanta, 60 Ga. 164. 

87. Colo.—Luxford v. Denver, 65 
Colo. 355, 176 P’ 833. 

Ind.—Schnurr v. Huntington Coun- 
ty, 22 Ind. A. 188, 538 NE 425. 

Iowa.—Hines v. Nevada, 150 Iowa 
620, 130 NW 181, 32 LRANS 797. 

Mass.—Lincoln Vv. Boston, 148 
Mass. 578, 20 NE 329, 12 AmSR 601, 
3 LRA 257. 

N. Y.—Masterton v. Mt. Vernon, 58 


N. Y.’ 391; Cohen v. New York, 43 
Hun 345; Dorlon vy. Brooklyn, 46 
Barb. 604. ° 


R. I.—Hassett v. Thurston, 43 R. I. 
47, 110 A 394. 

Wis.—Hubbell y. Viroqua, 67 Wis. 
343, 30 NW 847, 58 AmR 866; Little 
v. Madison, 49 Wis. 605, 6 NW 249, 
35 AmR 798. 

Can.—Dallas v. St. Louis, 32 Can. 
S. C. 120, 22° CanLTOccNotes: 194 
[dism app 11 Que. K. B. 117]. 

[a] Illustration. — The board of 
aldermen of Providence, in granting 
a license for the manufacturing, 
keeping, and storing of fireworks, as 
authorized by Gen. L. (1923) c¢ 51 


MUNICIPAL CORPORATIONS. 


permits.4° 


the nonresidents 


erty without the owner’s consent, it was held that 
no liability attached to the municipality because of 
the passage of the ordinance providing for such 


[§ 1755] E. Defects or Obstructions in Streets or 
Other Public Ways‘!—1l. Nature and Grounds of 
Liability—a. At Common Law—(1) Liability Rule. - 
In most jurisdictions municipalities are held liable, 
irrespective of any statute expressly imposing liabil- 
ity,*2 for injuries from negligent failure to keep 


streets in a safe condition,*? on the ground of 


on private prop- 


§ 21, are acting as public officers, 
performing duties delegated to them 
by the state, and are not acting as 
agents of the city, and hence the city 
is not liable for damage resulting 
from an explosion of the fireworks 
being manufactured by one to whom 
the board had granted a_ license. 
Miller v. Clarke, (R. I.) 129 A 606. 

[b] Under a permit from the 
mayor to fire explosives it was said 
that the utmost that can be granted 
is that the act of the mayor consti- 
tuted the wrongdoers licensees, and 
conceding without deciding this, the 
city would not be liable for injury 
to property caused by the negligent 
manner in which the explosives were 
fired because it was not shown that 
the act licensed was intrinsically 
dangerous. Wheeler v. Plymouth, 
116 Ind. 158, 18 NE 532, 9 AmSR 887. 

38. See infra §§ 1780-1782. 

39. See infra § 1937. 

Summerville Fruit Farms v. 
Petrossi Co., 124 Misc. 826, 209 
367 [aff 216 NYS 924 mem]. 
Highways generally see High- 


streets and removing 
ashes and garbage see supra §- 1735. 

42. See infra § 1758. 

43. U. S.—King v. Beaumont, 296 
Fed. 5381; Winona.v. Botzet, 169 Fed. 
321, 94 CCA 563, 23 LRANS 204. 

Ga.—Evans v. Atlanta, 139 Ga. 
443, 77 SE 378; Scearce v. Gainesville, 
33. Ga. A. 411, 126 SE 888; Brown v. 
Milledgeville, 20 Ga. A. 392, 93 SHE 
25; Americus vi Johnson, 2 Ga. A. 
378, 58 SE 518. 

Ida.—Strickfaden  v. Greencreek 
Highway Dist:, 42) Ida. 738; 248 P 
456; Goodman vy. McCammon, 42 Ida. 
696, 247 P 789. 

Ill.— Ryan v. Chicago, 187 Ill. A. 
163; Cole v. East St. Louis, 158 Ill. 
A. 494. 

Ind.—Shreve v. Ft. Wayne, 176 Ind, 
347, 96 NE 7; New Castle v. Grubbs, 
171 Ind. 482, 86 NE 757; Evansville 
v. Behme, 49 Ind. A. 448, 97 NE 565; 
Indianapolis v. Schoenig, 48 Ind. A. 
76, 95° NE 324. 

Ky.—Tudor v. Louisville, 172 Ky. 
429, 189 SW 456; Louisville v. 
Arrowsmith, 145 Ky. 498, 140 SW 
1022; Harrodsburg v. Abram, 138 Ky. 
157, 127 SW 758, 29 LRANS! 199; 
Georgetown y. Groff, 136 Ky. 662, 124 
SW 888. 

La.—Howard v. New Orleans, 159 
La. 448, 105 S 443; Wiltz v. New Or- 
leans, 2 La. A. 444, 

Minn.—Ackeret v. Minneapolis, 129 
Minn. 190, 151 NW 976, LRA1915D 
1111, AnnCas1916E 897. 

Mo.—Birkhimer y. Sedalia, (A.) 


implied liability, the authorities holding that, where 
municipal corporations are invested with exclusive 
authority and control over the streets within their 
corporate limits and with means for their construe- 
tion, improvement, and repair, a duty arises to the 
public from the nature of the powers granted to 
keep the streets in a reasonably safe condition for 
the ordinary use to which they are subjected, and 
a corresponding liability exists on the part of the 
municipality to respond in damages to those in- 
jured by a neglect to 


perform the duty,** 


200 SW 298; Townsend v. Joplin, 139 
Mo. A. 394, 123 SW 474; Turner v. 
Southwest Missouri R. Co., 138 Mo. 
A. 148, 120 SW 128. 

Mont.—Griffith v. Butte, 72 Mont. 
552,.234 P- 829. 

Webr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW. 821. 

N. Y.—Stern v. International R. 
COs 220 INE DiS) SARs SINT ATS 
ALR 487; Bieling v. Brooklyn, 120 
N.Y. 985: (24° NE 389; ‘urner™ 
Newburgh, 109 N. Y. 301, 16 NE 344, 
4 AmSR 453; Brusso v. Buffalo, 90 
N. Y. 679; Fitzpatrick v. Slocum, 89 
N. Y. 358; Sewell v. Cohoes, 75 N. Y. 
45, 31 AmR 418; Masterton v. Mt. 
Vernon, 58 N. Y. 391; Storrs v. Utica, 
17 N. Y. 104, 72 AmD 437; Westfall 
v. Leamon, 198 App. Div. 1, 189 NYS 
211; Kopper v. Yonkers, 110 App. 
Div. 747,- 97° NYS 425, -Laft. 188-SN We 
592 mem, 81 NE 1168 mem]; Seanlon 
v. Watertown, 14 App. Div. 1, 43 
NYS 618; Lane v. Syracuse, 12 App. 
Div. 118, 42 NYS 219>-Groves' Vv. 
Rochester, 39 Hun 5; Clark v. Lock- 
port, 49 Barb. 580; Wendell v. Troy, 
39 Barb. 329 [aff 4 Abb. Dec. 563, 4 
Keyes 261]. 

N. C.—Bailey v. Asheville, 180 N. 
C. 645, 105 SE 326. 

Okl.—Canton v. Mansfield, 108 Okl. 
60, 283 P 1071: Quapaw y. Holden, 96 
Okl. 281, 222 P 680; Cleveland Trini- 
dad Pav. Co. v. Mitchell, 42 Okl. 49, 
140 P 416. 


Pa.—Norbeck v. Philadelphia, 224 
Ra. 30,°738 A 179, 16 AnnCas 430; 
Fritsch v. Allegheny, 91. Pa. 226; 


Pa v. Philadelphia, 58 Pa. Super. 

Tex.—Daflas v. Maxwell, (Commun. 
A.) 248 SW 667; Lee v. Dallas, (Civ. 
A.) 267 SW 1014; Dallas v. Halford, 
(Civ. A.) 210 SW 725. 


Va.—Portsmouth v. Lee, 112 Va. 
419, 71 SE 630. 

Wash.—Zellers vy. Seattle Lodge 
NOs Be P.OOME Ey S4ewWash 2, leu 


Woodbury, 136 U. S. 450, 10 SCt 990, 
34 L. ed. 472; Cleveland v. King, 132 
UN S.77295;, 10 “SCt oly Ss.) hi. Fedine sak 
Barnes v. District of Columbia, 91 
U. S. 540, 28 L. ed. 440; Robbins v. 
Chicago, 4 Wall. 657, 18 L. ed. 427; 
Nebraska City v. Campbell, 2 Black 
590, 17 L. ed. 271; Chicago v. Rob- 
bins, 2 Black 418, 17 L. ed., 298; 
Weightman vy. Washington Corp., 1 
Black 39, 17 L. ed. 52; Hannibal v. 
Campbell, 86 Fed. 297, 30 CCA 63; 
Etheridge v. Philadelphia, 26 Fed. 43; 
Delger v.. St) “Pauls. 24> Med.” 567, _.4 
McCrary 634. ’ 

Ala.—Grambs v. Birmingham, 202 
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unless the charter giving such exclusive control ex- | pressly exempts 


Ala, 490, 80 S 874; Montgomery v. 
Ross, 195 Ala. 362, 70 S 684; Birming- 
ham vy, Gordon, 167 Ala. 334, 52 S 
430; Bessemer vy. Carroll, 154 Ala. 
506, 45 S 419; Montgomery v. Wright, 
72 Ala. 411; 47 AmR 422; Selma v. 
Perkins, 68 Ala. 145; Albrittin v. 
Huntsville, 60 Ala. 486, 31 AmR 46; 
Campbell y. Montgomery, 53 Ala. 527, 
25 AmR 656; Montgomery v. Gilmer, 
33 Ala. 116, 70 AmD 562; Dargan y. 
-Mobile, 31 Ala. 469, 70 AmD 505; 
Smoot v. Wetumpka, 24 Ala. 112. 

Alaska.—Krause y. Juneau, 2 
Alaska 633. 

Colo.—Denver v. Williams, 12 Colo. 
475, 21 P 617; Denver v. Dean, 10 
Colo. 375, 16 P 30, 3 AmSR 594; 
Boulder v, Niles, 9 Colo. 415, 12 P 
632; Denver v. Dunsmore, 7. Colo. 
328, 3.P 705; Daniels v. Denver, 2 
Colo, 669. 

Dak.—Larson y. Grand Forks, 3 
Dak. 307, 19 NW 414. 

Del.—Pierce v. Wilmington, 
Del. 306, 43 A 162; Seward v. 
mington, 16’ Del. 189, 42 °-A 451; 
Anderson y. Wilmington, 13 Del. 516; 
19 A 509; Magarity v. Wilmington, 10 
Del. 530. 

D. C.—District of Columbia _  v. 
Caton, 48 App. 96; Ward v. District 
-of Columbia, 24 App. 524. 

Fla.—Key West v. Baldwin, 69 
Fla. 136, 67 S 808; Pensacola v. 
Jones, 58 Fla. 208, 50 S 874; Jackson- 
ville v. Drew, 19 Fila. 106, 45 AmR 
5; Tallahassee vy. Fortune, 3 Fla. 19, 
(52 AmD 358, 


Ga.—Greensboro v. McGibbony, 93 


Ga. 672, 20 SE 37; Western, etc., R 
Co. v. Atlanta, 74 Ga. 774; Bruns- 
wick vy. Braxton, 70 Ga. 198; Wilson 
v. Atlanta, 60 Ga. 473; Rome v. Dodd, 
58 Ga. 238; Milledgeville v. Cooley, 
“55 Ga. 17; Parker v. Macon, 39 Ga. 
725, 99 AmD 486; Hjlliday v, Athens, 
10 Ga. A. 709; 74 SE 67. 
Hawaii.—Reinhardt vy. Maui Coun- 
ty, 23 Hawaii 102, 104 [quot Cyc]. 
- Ida.—Powers v. Boise City, 22 Ida. 
286, 125 P 194; Carson vy. Genesee, 9 
Ida.: 244, 74 P 862, 108 AmSR 127. 
. .dll.—Johnston v. Chicago, 258 Till. 
494, 101 NE 960, 45. LRANS 1167, 
AnnCas1914B 339; Chicago v. Keefe, 
P24 THY, 222, 2 NE. 267, 55,AmR. 860; 
Sterling v.- Thomas, 60 Ill. 264; 
Springfield v. Le Claire, 49 Ill. 476; 
‘Bloomington v..Bay, 42 Ill. 503; 
Browning v. Springfield, 17 Ill. 143, 
63 AmD 345;. Hanrahan v. Chicago, 
209 Ill. A. 680 [aff 289 Ill. 400, 124 
‘NE 547]; Lehigh Valley Transp. Co. 
wi. Chicagzo, 141 Ti) A. 618 [ath 237 
STi 581," 86 “NE... 1093]; . Chicago'.v. 
Gathman, 139 Ill, A. 253 [aff. 236 
TW 9,86. NE 152,° 19, LRANS 1178, 
15 AnnCas 830] (rule applied to 
bridge forming part of street); Mon- 
mouth y. Sullivan, 8 Ill. A. 50. 
Ind.—Goshen v. Myers, 119 Ind. 
196, 21 NE. 657; Knightstown v. Mus- 
grove, 116.Ind. 121, 18 NE 452, 9 Am 
SR 827; Kistner v. Indianapolis, 100 


Ind. 210; Centerville v. Woods, 57 
“Ind. 192; Grove v. Ft. Wayne, 45 
ind. 429, 15, Am. 262; . Higert, «Vv: 
Greencastle, 43 Ind. 574; Lafayette 


Vv. (Clark, #6 | Ind) (A. 665, 1.32 NE 
651; Bloomington v. Chicago, etc., 
mo .Co,, ba.ind- VALI L0,, 98s NES 1383: 
Connersville v.. Snider, 31 Ind. A. 
218, 67 NE 555; Williamsport v. Lisk, 
91,Ind. A. 414, 52: NE ,628; Decatur 
v. Stoops, 21 Ind. A. 39%, 52 NE 623; 
Worthington y. Morgan, 17 Ind. A. 
603, 47 NE 2385.. 


Towa.—Norman v. Chariton, 201 
Towa 279, 207.NW 184; Krska_v. 
Pocahontas, 200 Iowa 594, 203 NW 


39: Nocks v. Whiting, 126 Iowa 405, 
102 NW 109, 106 AmSR 371; Beazan 
v. Mason City, 58 Iowa 233, 12 NW 
279: Clark v. Epworth, 56 Iowa 462, 
9 NW 359; Montgomery v. Des 
Moines, 55 Iowa .101, 7 NW 421; 
“Hendershott v. Ottumwa, 46 Iowa 
°658, 26 AmR 182; Barnes v. Newton, 
“46 Iowa 567;.Case v. Waverly, 36 
Iowa 545; Collins v. Council Bluffs, 
“82 Iowa 324, 7 AmR 200. 
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Kan.—Kansas City v. Bermingham, 
45 Kan, 212, 25 P 569; Langan v. 
Atchison, 35 Kan, 318, 11 P 38, 57 
AmR 165; Budora v. Miller, 30 Kan. 
494, 2 P 685; Jansen y. Atchison, 16 
Kan, 358; Smith v.. Leavenworth, 15 
Kan. 81; Wyandotte v. White, 13 
Kan, 191; Atchison v. King, 9 Kan. 
550; Topeka v, Tuttle, 5 Kan. 311. 

Ky.—Covington vy. Bollwinkle, 121 
SW 664; Patch vy. Covington, 17 B. 
Mon, 722, 66 AmD 186; Henderson v. 
Sizemore, 104 SW 722, 31 Kyl 1134; 
Greenwood vy, Louisville, 13 Bush 226, 
26 AmR 263. : 

La.—Cline v. Crescent ‘City R. Co., 
41 La. Ann. 1031, 6 S851; O’Neill 
v. New Orleans, 80 La, Ann, 220, 31 
AmR 221, 

Md.—Charlés v. Baltimore, 138 Md. 
523, 114 A 565; Baltimore City v. 
‘Bassett, 132 Md. 427, 104 A 39; Con- 
solidated Apartment House Co. v. 
Baltimore City, 131 Md. 523, 102 A 
920, LRA1918C 1181; State v. Bal- 
‘timore City, 129 Md. 686, 99 A 860; 
Annapolis v. Stallings, 125 Md. 343, 
93 A 974; Havre de Grace v. Fletcher, 
112) Md» 562,477) A 114. Hartiord 
County v. Wise, 71 Md. 43, 18 A 31; 
._Baltimore v. Pendleton, 15 Md. 12; 
Baltimore v, Marriott, 9 Md. 160, 66 


AmD 326. 

Minn.—Schigley vy. Waseca, 106 
Minn. 94, 118 NW 259, 19 LRANS 
689, 16 AnnCas 169; Nichols’ v. St. 
Paul, 44 Minn. 494, 47 NW 168; Welter 
v. St. Paul, 40 Minn. 460, 42 NW 
392, 12 AmSR 752; Young v.. Water- 
ville, 39 Minn. 196, 89 NW 97; Kel- 
logg v. Janesville, 34 Minn, 1382, 24 
NW 359; Bohen y. Waseca, 32 Minn. 
176, 19 NW 730, 50 AmR-.564; Fur- 
nell v. St. Paul, 20 Minn, 117; Cleve- 
land v. St. Paul, 18 Minn,-279; Shartle 
vy. Minneapolis, 17 Minn, 308. : 

Miss.—Whitfield v. Meridian, 66 
Miss. 570, 6 S 244, 14 AmSR 596, 4 
LRA 834; Vicksburg v. Hennessy, 54 
Miss. 391, 28 AmR 354; Bell v. West 
Point, 51 Miss. 262. 


Mo.—Moxley v. Pike County, 276 
Mo. 449, 208 SW 246; Carthage v. 
Garner, 209 Mo. 688, 108 SW 521; 


Baldwin v. Springfield, 141 Mo. 205, 
42 SW 717; Vogelgesang v. St. Louis, 
139 Mo. 127, 40 SW. 653; Haniford 
v. Kansas City, 103 Mo. 172, 15.SW 
753; Carrington v. St. Louis, 89 Mo. 
208, 1 SW 240, 58 AmR 108; Kiley 
v. Kansas City, 87 Mo, 103, 56 AmR 
443; Loewer, v. Sedalia, 77 Mo. 4381; 
Halpin v. Kansas City, 76 Mo. 335; 
Russell v. Columbia, 74 Mo. 480, 41 
AmR 3253; Craig vi Sedalia’ 63 Mo; 
417; Bassett>rv.- St. Joseph, 53 Mo. 
290, 14 AmR 446; Smith v. St. Jo- 
seph, 45 Mo. 449; Blake v. St. Louis, 
40 Mo. 569; Kempa v. St. Joseph, 178 
Mo. A. 292, 165 SW 1176; Snickles 
v. St. Joseph, 155 Mo. A. 308, 136 SW 
752. ; 

Mont.—May v. Anaconda, 26 Mont. 
140, 66 P 759; Snook v. Anaconda, 
26 Mont. 128, 66 P 756; McCune vy. 
Missoula, 10 Mont. 146, 25 P 442; 
Sullivan v. Helena, 10 Mont, 134, 25 
P 94. 

Nebr.—Stewart v. Lincoln, 206 NW 
151; Chaney v. Riverton, 104 Nebr. 
189, 177 NW 845, 10 ALR 244; Good- 
rich v. University. Place,’ 80 -Nebr. 
774, 115 NW 538; Lincoln v. Smith, 
28 Nebr. 762, 45 NW 41; Wahoo v. 
Reeder, 27 Nebr. 770, 48 NW 1145; 
Ponea v. Crawford, 23 Nebr. 662, 37 
NW 609, 8 AmSR 144; Lincoln v. 
Walker, 18 Nebr. 244, 20 NW 113; 
Omaha v. Olmstead, 5 Nebr. 446. 

Nev.—Barnes vy. Carson, 33 Nev. 


1, 110 P 3; McDonough v. Virginia 
City,” 67 Nev. 90: 
N. Y.—Metzroth v. New York, 241 


N. Y. 470, 150 NE 519; MacMullen 
v. Middletown, 187 N. Y. 37, 79 NE 
863, 11 LRANS 391; McNally v. Co- 
hoes,./127) Ne Y.. 9350; 2.7 NEP 1043; 
Rochester v. Campbell, 123 N. Y. 
405, 25 NE 937, 20-AmSR 760, “10 
LRA 393; Harrington v. Buffalo, 121 
LIN. Y: 247%, 24 NE. 186; “Bishop -v. 
Goshen, 120 N. Y. 337, 24 NE 720; 
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the municipality from liability for 


Pettengill v, Yonkers, 116 N. Y. 558, 
22 NE 1095, 15 AmSR 442; Cohen 
v. New York, 113 N.Y. 532, 21. NE 
700, 10 AmSR 506, 4 LRA 406; Pom- 
frey v. Saratoga Springs, 104 N. Y. 
459, 11 NE 43; Dubois v. Kingston, 
102 N.Y: 219; 6 NE 273; 55 AmR 
804; Nelson vy. Canisteo, 100 N. Y. 
89, 2 NE 478; Saulsbury v. Ithaca, 94 
N. Y. 27, 46 AmR 122; Rehberg v. 
New York, 91. N. Y. 137, 43- AmR 
657; Ring vv... .Cohoes, = 77 | N. 2;¥s.) 83, 
33 AmR 574; Hume vy. New York, 74 
N. Y, 264, 57 HowPr 359; Maxmilian 
v. New York, 62 N. Y. 160, 20 AmR 
468; Brooklyn yv. Brooklyn City R. 
Co., 47 N. Y. 475, 7 AmR- 469; Requa 
v: ‘Rochester, 45 -N,-Y. 1297 6 AmR 
52; Hickok v. Plattsburgh, 16 N. Y. 
161 note; Weet.v. Brockport, 16 N. 
Y. 161 note; Hungerford v. Waverly, 
11,7 109 SNYS™ 2386 
Pymm v.-New York, 111 App. Div. 
330, 97 NYS 1108; Koch v. Edge- 
water, ‘18 Hun 407; Peach v. Utica, 
10 Hun 477; Wilson v. Watertown, 
3 Hun 508, 5 Thomps. & C. 579; Deyoe 
v. Saratoga Springs, 1 Hun “341, 3 
Thomps. & C. 504; Haskell v. Penn 
Yan, 5 Lans. 48; Clark v: Lockport, 
49 Barb. 580; Hyatt vy. Rondout, 44 
Barb. 385 [overr in effect Peck v. 
Batavia, 32 Barb. 634; Cole v. Medina, 
27 Barb,- 218]; Wendell v. Troy, 39 
Barb. 329 [aff 4 Abb. Dec. 563, 4 
Keyes 261]; Stebbins v. Oneida, .1 
Silv. Sup. 240, 5 NYS 483; Daven- 
port v. Ruckman, 23 N. Y. Super. 
20, 16 AbbPr 341 [aff 37 N. Y. 568, 
5 Transcr. A. 254]; Josupeet v. Ni- 
agara Falls, 70 Mise. 638, 127 NYS 
527. [aff 147 App. Div. 919 mem, 131 
NYS 1122 mem (app to Ct. of App. 
den 148 App. Div. 985 mem, 133 NYS 
1127 mem)]; Van Gorder v. Seneca 
Falls, 104 NYS 299; McCormick v. 
Amsterdam, 18 NYS 272; McSherry 
v. Canadaigua, 12 NYS 751 [aff 129 
N. Y. 612, 29 NE 821]; Stebbins v. 
Oneida, 8 NYS 940. 


N. C.—Meares vy. Wilmington, 31 
N. C. 78, 49 AmD 412. 
N. D.—Vail v. Amenia, 4 N. -D. 


239, 59 NW 1092; .Ludlow,v. Fargo, 
3 N. D. 485, 57 NW 506. , 
Oh.—Shelby ‘v. Clagett, 46 Oh.. St. 
22 NE 407, 5 LRA 606; Toledo 
v. Cone, 41 Oh. St.. 149; Dayton :y. 
Pease, 4 Oh. St. 80. ais 
Okl.—Sapulpa vy. Deason, ‘81 ;Okl. 
51,_196 P 544; Tulsa v.-Wells,, 149 
Ok], 39, 191 P.186; Muskogee v,,. Mil- 
ler, 45. Okl. 414," 145 P .782,, LRA 
1915D 2438; Purcell vy. Stubblefield, 41 
OKl. 562, 139 P 290, 51 LRANS 1027; 
Hugo v. Nance, 39 Okl. .640, 135) .P 
346;’ Guthrie vy. Swan, 5 Okl. 779,,51 
P 562. 1 
Or.—Platt v. Newberg, 104 Or. 148, 
205'P. 296°... Colby lav. _ Pontlande 385 
Or, 359, 166 .P 5373; Humphry, viiPort- 
land, 79 Or. 430, 154 P 897; Batdorff 
v. Oregon. City, 53 .Or.-;402, 100 P 
937, 18 AnnCas 287; Farquar v. Rose- 
burg, 18.Or. 271, 22 P1103, h7ArnSR 


732; Sheridan v. Salem; 14 Or. 328,, 
12.P 925. 
Pa.—Brookyville Borough v. Ar- 


thurs, 130 Pa. 501, 18 A 1076; Rigony 
v. Schuylkill County, 103 Pa. 382; 
Fritsch’ v. Allegheny, 9% Pa. 226; 
Rapho, ete., Tps. v.- Moore, 68 Pa. 
404, 8 AmR 202. , 

S. D.—Randall v. Hot Springs; 47 
S. D. 357, 199 NW 40, 41 [cit Cyc]. 

Tenn.—IKnoxville y. Felding, 285 


SW 47; Knoxville v. Bell, 12. Lea 
157; Niblett v. Nashville, 12 Heisk. 
684, 27 AmR 755; ~ Nashville v. 


Brown, 9 Heisk. 1, 24. AmR 289; Mem- 
phis v. Lasser, 9 Humphr. 757. 
Tex.—Baugus v. Atlanta. City, 74 
Tex. 629, 12 SW 750; Austin v. Ritz, 
72 Tex, 391,..9° SW...884; Klein v. 
Dallas, 71 Tex. 280, 8 SW 90; Galves- 
ton v. Barbour, 62 Tex. 172, 50 AmR 
519; Galveston v. Posnainsky, 62 Tex. 
118 [dist Navasota v. Pearce, 46 Tex. 
525, 26 AmR 279 (where it did not 
appear that the streets were not in 
good repair, nor that the ditch into 
which a horse fell was within the 
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failure to discharge the implied duty.*® The same 
rule applies to annexed territory where, under the 
annexation statute, the new territory is added sub- 
ject to the same laws, regulations, and obligations, 
as if it had been included within the municipality 
at the time of the grant of the original charter.*® 
And likewise where the specific duty is imposed by 
charter upon a city to keep its streets in repair, 
and means are granted to perform it, the general 
rule is that an individual injured by an omission 
or neglect to perform it may maintain an action 


street over which the city, by its 
charter, was given control)]; Uvalde 
v. Stovall, (Civ. A:) 279 SW’ 889; 
Lee v. Dallas, (Civ. A.) 267 SW 1014; 
aaa v. Barker, (Civ. A.) 134 SW 

Utah.—Morris v. Salt Lake City, 35 
Utah 474, 101 P 373; Levy v. Salt 
Lake City, 3 Utah 63, 1 P 160. 

Va.—Roanoke v. Harrison, 19 SE 
179; McCoull v. Manchester, 85 Va. 
579, 8 SE 379, 2 LRA 691; Moore v. 
Richmond, 85 Va. 538, 8 SE 387; Gor- 
don vy. Richmond, 83 Va. 436, 2 SE 
727; Clark v. Richmond, 83 Va. 355, 
5 SE 369, 5 AmSR 281; Orme v. Rich- 
mond, 79 Va. 86; Noble v, Richmond, 
31 (Gratt(72.. Vaz) 271, 3 AmR, 726; 
Sawyer v. Corse, 17 Gratt. (58 Va.) 
230, 94 AmD 445. 

Wash.—Shearer v. Buckley, 31 
Wash. 370, 72 P 76; Lorence v. EIl- 
lensburgh, 13 Wash. 341, 43 P 20, 
52 AmSR 42; Saylor v. Montesano, 11 
Wash. 328, 39 P 653; Sutton v. Sno- 
homish, 11 Wash. 24, 39 P 273, 48 
AmSR 847; Morgan v. Morley, 1 
Wash. 464, 25 P 333; Hutchinson v. 
Olympia, 2 Wash. T. 314, 5 P 606. 

W. Va.—Biggs v. Huntington, 32 
W. Va. 55, 9 SE 51; Moore v. Hunt- 
ington, 31 W. Va. 842, 8 SE 512; 
Curry v. Mannington, 23 W. Va. 14; 
Wilson v. Wheeling, 19 W. Va. 323, 
42 AmR 780.. 

Wyo.—Opitz v. Newcastle, 249 P 
799, 800 [cit Cyc]. 

And see cases passim supra note 
43. 

45. See infra § 1759. 

46. Ehrgott v. New York, 96 N. Y. 
264, 48 AmR 622. 

47. U. S.—Cleveland v. King, 132 
VW. S. 295, 10 SCt 90, 33 Lied. 334 Laff 
28 Fed. 835]; Nebraska City v. Camp- 
Dellencblack 1590. 1%) i edie. 24k4 
Weightman v. Washington Corp., 1 
Black 39-07 ut, ed. 52, 

Ala.—Mobile v. Shaw, 149 Ala. 599, 
43 S 94; Selma v. Perkins, 68 Ala. 
145; Campbell v. Montgomery, 53 
Ala. 527, 25 AmR 656; Smoot v. We- 
tumpka, 24 Ala. 112. 

Ill.—Chicago v. Keefe, 114 Ill. 222, 
2 NE 267, 55 AmR 860; Springfield 
v. Le Claire, 49 Ill. 476; Browning 
v. Springfield, 17 Ill. 143, 63 AmD 
345 


Ind.—Gribben v. Franklin, 175 Ind. 
500, 94 NE 757; Touhey v. Decatur, 


175 Ind. 98, 93 NE 540, 32 LRANS 
350. 

Iowa.—Holmquist v. C. L. Gray 
Constr. Co., 169 Iowa 502, 151 NW 
828. 


La.—New Orleans v. Le Blanc, 139 
La. 113, 71 S 248; Nessen v. New 
Orleans, 134 La. 455, 64 S 286, 51 
LRANS 324; McCormack v. Robin, 
126 Lia, 594, 52 S 779, 189 AmSR 549. 

Mo.—Maus vy. Springfield, 101 Mo. 
613, 14 SW 630, 20 AmSR 634. 

N. C.—Bailey v. Winston, 157 N. C. 
252, 72 SH 966; Bunch v. Edenton, 
90 Nie. 431. 

Oh.—Evans v. Cincinnati, 1 Oh. 
Dec. (Reprint) 462, 10 WestLJ 122; 
Schneider vy. Cincinnati, 4 OhNPNS 


57. 

Or.—Farquar v. Roseburg, 18 Or. 
oly fee LOS, lil) cons cue ious 

Pa.—Erie v. Schwingle, 22 Pa. 384, 
60 AmD 87. 

Va.—Bedford City v. Sitwell, 110 
Va, 296, 65 SE 471; Danville v. Rob- 
inson, 99 Va, 448, 39 SH 122, 55 LRA 
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for damages.*? | 


162. 

W. Va.—Griffin v. Williamstown, 6 
W. Va. 312. : 

48. Ala.—Hillman v. Anniston, 214 
Ala. 522, 108 S 539, 46 ALR 89; Bes- 
semer v. Barnett, 212 Ala, 202, 102 S 
23. 

Colo.—Denver y. Dunsmore, 7 Colo. 
328, 3 P 705. 

Ga.—Savannah v. Jones, 149 Ga. 
139, 99 SE 294; Milledgeville v. Hollo- 
way, 32 Ga. A. 734, 124 SE 802. But 
see Cornelisen v. Atlanta, infra note 
49. 

Ida.—Carson vy. Genesee, 9 Ida. 244, 
74 P 862, 108 AmSR 127. 

Ind.—Lafayette vy. Clark, 76 Ind. A. 
565, 132 NE 651; Jourdan v. La- 
grange, 55 Ind. A. 502, 104 NE 104. 

Iowa.—Norman v. Chariton, 201 
Iowa 279, 207 NW 134. 

Ky.—Lampton v. Wood, 199 Ky. 
250, 250 SW 980. But see Danville 
v. Fox, 142 Ky. 476, 134 SW 883, 32 
LRANS 636 (holding that a city, in 
the improvement of its streets, acts 
in its governmental capacity and is 
not liable for injuries to one whose 
horse was frightened by the escape 
of steam from a_ steam roller); 
Schwalk v. Louisville infra note 49. 

Md.—Consolidated Apartment 
House Co. v. Baltimore City, 131 Md. 
523, 102 A 920, LRA1918C 1181; Gu- 
towski v. Baltimore City, 127 Md. 502, 
96 A 630. : 

Minn.— Welter v. St. Paul, 40 Minn. 


460, 42 NW 392, 12 AmSR 752. But 
see Ackert v. Minneapolis, Lane v. 
Minnesota State Agriculture Soc., 


both infra note 49. 
Mo.—Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001; Henson v. Kansas 
City, 277 Mo. 443, 210 SW 138; Mox- 
ley v. Pike County, 276 Mo. 449, 208 
SW 246; Nelson v. Kansas City, 170 
Mo. A. 542, 157 SW 94; Gallagher vy. 
Tipton, 133 Mo. A. 557, 113 SW 674. 

Mont.—Griffith v. Butte, 72 Mont. 
552, 234 P 829. 

Nebr.—Tewksbury v. Lincoln, 8&4 
Nebr. 571, 121 NW 994, 23 LRANS 
282; Goodrich v. University Place, 80 
Nebr. 774, 115 NW 5388; Burke’ v. 
Pi tie Omaha, 79 Nebr. 798, 113 NW 

N. Y.—Pomfrey v. Saratoga 
Springs, 104 N.) Y. 459, 11 NE 43; 
Kunz v. Troy, 104 N. Y. 344, 10 NE 
442, 58 AmR 508; Ehrgott v. New 
York, 96 N. Y. 264, 48 AmR 622; Div- 
eny v. Elmira, 51 N. Y. 506; Hines 
v. Lockport, 50 .N. Y. 236; Boutet v. 


New York, 199 App. Div. 835, 192 
NYS 608 [app dism 235 N. Y. 546 
mem, 139 NE 728 mem]. 

Or.—Ryder “v. «LaGrande, .73'° Or, 
227, 144 P 471. But see Platt v. 
Newberg, 205 P 296. 

Tenn.—Gainesboro vy. Gore, 131 
Tenn. 35, 173 SW 442; Fleming v. 


Memphis, 126 Tenn. 331, 148 SW 1057, 
42 LRANS 493, AnnCas1913D 1306; 
Knoxville v. Bell, 12 Lea 157; Mem- 
phis v: Lasser, 9 Humphr. 757. 

Wash.—Whiteside v. Benton Coun- 
ty, 114 Wash. 463, 195 P 519; Taylor 
v. Spokane, 91 Wash. 629, 158 P 478; 
Hewitt v. Seattle, 62 Wash. 377, 113 
P 1084, 32 LRANS 632; Engelking v. 
Spokane, 59 Wash. 446, 454, 110 P 
25, 29 LRANS 481; Sutton v. Sno- 
homish, 11 Wash, 24, 27, 39 P 273, 
48 AmSR 847. 

“In the first place, we are of the 
opinion that the laying out, repair- 


Governmental or corporate duties. In some of the 
cases holding the municipality liable the liability is 
based, at least in part, on the theory that the duty 
to keep streets in repair is a corporate or ministerial 
duty,*® while in others, although the duty is held 
to be governmental, the liability of the municipality 
is regarded as an exception to the general rule of 
nonliability for acts done in the exercise of gov- 
ernmental duties.*® Where the duty as to streets 1s 
regarded as ministerial, it has been held that the 


ing and controlling of streets by a 
chartered municipal corporation does 
not call forth the exercise of strictly 
governmental functions. In the per- 
formance of such duties, however 
imposed, the municipality acts pri- 
marily for the benefit of the inhabi- 
tants of the particular locality. In 


preserving the peace, caring for the 


poor, preventing the destruction of 


-_property by fire, and preserving the 


public health, it assumes. duties 
which are said to be in their nature 
solely governmental (Jones on Neg- 
ligence of Municipal Corporations, ch. 
IV), and for the nonexercise, or neg- 
ligent exercise, of which the cor- 
poration is not generally liable to 
individual citizens. But the duty to 
keep streets in repair is a munici- 
pal or ministerial duty, for breach 
of which an action will lie in favor 
of a party injured thereby. Denver 
v." Dunsmotre,. 7. Coloiv328) 3. -P 7052" 
Sutton v. Snohomish, supra [quot 
Engelking v. Spokane, supra]. 

Exercise of: 
ee duties generally see supra 

1701. 
Ministerial duties generally see su- 

pra § 1704. 

49. Ga.—Cornelisen v. Atlanta, 
146 Ga. 416, 91 SE 415 [cit Ackeret 
v. Minneapolis infra this note]. 

Ky.—Schwalk y. Louisville, 135 Ky. 
570, 122 SW 860, 25 LRANS 88. 

La.—Howard v. New Orleans, 159 

Paul, 134 


La. 448, 105 S 443. 

Minn.—Hillstrom v. St. 

Minn. 451, 159 NW 1076, LRA1917B 
548; Ackeret v. Minneapolis, 129 
Minn. 190, 194, 151 NW 976, LRA 
1915D 1111, AnnCas1916E 897; Lane 
v. Minnesota State Agricultural Soc., 
oe Minn. 175, 64 NW 3:82, 29 LRA 
708. 

Or.—Platt v. Newberg, 205 P 296. 

Utah.—Alder v. Salt Lake City, 64 
Utah 568,237 -P 102. ; 

“While the duty of a municipality 
to keep its streets and sidewalks 
in safe condition may be said to be 
a governmental duty, yet the rule 
that makes it liable for negligence in 
failing to exercise the governmental 
function of keeping them in repair 
is an exception to the -rule above 
stated, _to the effect that a munici- 
pality is not liable in damages for 
failure to exercise a governmental 
function, intrusted to it, or for the 
negligence of its agents in exercis- 
ing it, and, being an exception to the 
rule, necessarily does not overthrow 
the rule.” Howard v. New Orleans, 
159 La, 448, 448, 105 S 443. 

“But by what is termed in Lane 
v. Minnesota State Agricultural Soc., 
62 Minn, 175, 64: NW 382, 29 LRA 
708, an ‘illogical exception to this 
rule,’ it has become firmly estab- 
lished in this state, and in most of 
the middle and western states, that 
a city is liable for injuries result- 
ing from defects or dangerous con- 
ditions in its streets, 2 Dunnell, 
Minn, Dig. § 6814; 15 Am. & Eng. 
Enc. 420. The reasons assigned for 
making a distinction between such 
cases and those governed by the 
general rule are various and not very 
satisfactory. The reason most gen- 
erally assigned is that such munici- 
palities, having been given the ex- 
clusive control over their streets 
with ample power to provide funds 
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fact that a pedestrian when injured was turning into 
a walk leading into a polling place did not relieve 
the municipality from liability on the theory that 
holding an election is a governmental function.°° 


[§ 1756] (2) Nonliability Rule. 


of statutes imposing liability®! it has been held in 
some jurisdictions that the duties of a municipal 
corporation with regard to the streets are govern- 
mental,°? and that it is not liable to an individual 
injured by its failure to keep them in repair or 
safe for travel,®? even though a part of the expense 
of constructing or repairing a street is paid by as- 
sessment of those whose property is specially ben- 
efited,°* the theory being advanced that the negli- 
gent acts and omissions causing the injury are those 
of public officers acting in behalf of the state.°° In 
these jurisdictions the theory, before mentioned,°® 
of implied liability arising from the fact that the 


municipality is given absolute 
to care for and maintain them, are 
chargeable with the duty _ to keep 
them safe for travel; and that it 
follows by implication therefrom that 
they are liable for failure to perform 
such duty. 15 Am. & Eng. Enc. (2d 
ed.) 420; Shartle v. Minneapolis, 17 
Minn. 308; Noonan v. Stillwater, 33 
Minn. 198, 22 NW 444, 53 AmR 23, 
Blyhl v. Waterville, 57 Minn. 115, 58 
NW 817, 47 AmSR 596; Peterson v. 
Cokato, 84 Minn. 205, 87 NW 615; 
Schigley v. Waseca, 106 Minn. 94, 118 
NW 259, 19 LRANS 689, 16 AnnCas 
169.” Ackeret v. Minneapolis, supra. 
“In Snider v. St. Paul, 51 Minn. 
466, 53 NW 763, 18 LRA 151, it is 
suggested that the distinction can 
best be sustained upon considerations 
of public policy and the doctrine of 
stare decisis. The exception, whether 
logical or otherwise, is now too 
firmly established to be questioned, 
and our present concern is to de- 
termine whether the case at bar is 
controlled by the exception or by 
the general rule.’ Ackeret y. Min- 
neapolis, supra. ; 
Nonliability on theory that duties 
are governmental see infra § 1756. 
50. Lund v. Seattle, 99 Wash. 300, 
169 P 820. 
51. See infra § 1758. 
52. See cases infra notes 53-55. 
Governmental functions generally 
ee supra 1701. 
- 53s. OES eollies v. Ft. Smith, 73 
Ark. 447, 84 SW 480, 68 LRA 237; 
Ft. Smith v. York, 52° Ark. 84, 12 SW 
157; Arkadelphia v. Windham, 49 
Ark, 139. 4 SW 450, 4 AmSR 32. 
Cal.—Davoust v. Alameda, 149 Cal. 
69, 84 P 760, 5 LRANS 536, 9 Ann 
Cas 847; Arnold v. San Jose, 81 Cal. 
618, 22 P 877; Chope v. Eureka, 78 
Cal. 588, 21 P 364, 12 AmSR 112, 4 
LRA 325; Tranter v. Sacramento, 61 
Cal. 271: Winbigler’v. Los Angeles, 
45 Cal. 36; Dobbins v. Arcadia, 44 Cal. 
A. 181, 186 P 190; Brunson v, Santa 
Monica, 27 Cal. A. 89, 148 P 950; Tay- 
Jor v. Manson, 9 Cal. A. 382, 99 P 
oe ta Colwell v. Waterbury, 74 
Conn. 568, 51 A530. 57 LRA 218. 
Daly v. New Haven, 69 Conn. 644, 38 
‘A 397; Beardsley v. Hartford, 50 
Conn, 529, 47 AmR 677. | 
Me—McCarthy v. Leeds, 116 Me. 
275, 101 A 448, LURA1918D 671; Hunt- 
inzton v. Calais, 105 Me. 144, 73 A 
Sean Stn re Opinion of Justices, 
208 Mass. 625. 95 NE 930; Mower v. 
Leicester, 9 Mass. 247, 6 AmD 63. 
Mich.—Miller v. Detroit, 156 Mich. 
630, 121 NW 490, 182 AmSR 537, 16 
AnnCas 832; Alberts v. Muskegon, 
146 Mich, 210, 109 NW 262, 117 Am 
SR 633, 6 LRANS 1094; Roberts v. 
Detroit, 102 Mich. 64, 64 NW 450, 27 
LRA 572; McArthur v. Saginaw, 58 
‘Mich. 357, 25 NW 313, 55 AmR 687; 
McCutcheon v. Homer, 43 Mich. 483, 


[43 C. J.—62] 


| Portland) 29 N. B. 311; 


MUNICIPAL CORPORATIONS 


In the absence 


.to the contrary 


vail.® 


control of the 


5 NW 668, 38 AmR 212; Detroit v. 
Blackeby, 21 Mich. 84, 4 AmR-~-450. 

N. H.—Hickey v. Berlin, 78 N. H. 
69, 96 A 295; Wilder v. Concord, 72 
N. H. 259, 56 A 198; Farnum v. Con- 
cord, 2 N. H. 392; “Contra Wheeler 
v. Troy, 20 N. H. 77 [questioned in 
Eastman v. Meredith, 36 N. H. 284, 
72 AmD 302]. 

N. J.—Ansbro v. Wallace, 100 N. 
J. L. 391, 126 A 426; Buckalew v. 
Middlesex County, 91 N. J. L. 517, 
104 A 308, 2 ALR 718; Carter v. Rah- 
way, 57 N. J. L. 196, 30 A 863 [aff 
5OeENG Dp clea 2G AS OO bray av, 
Jersey City, 32 N. J. L. 394. 

Ss. C.—Irvine v. Greenwood, 89 S. 
CG: 511, 72. SH) 228, 36 LRANS 363; 
Young v. Charleston, 20 S. C. 116, 47 
AmR 827. 

Vt.—Latulippe v. Burlington, 93 
Vt. 434, 108 A 425; Bates v. Rutland, 
62 Vt. 178, 20 A 278, 22 AmSR 95,.9 
LRA 363. 


Wis.—Bruhnke v. La Crosse, 155 
Wis. 485, 144 NW 1100, 50 LRANS 
1147; Morrison v. Eau Claire, 115 


Wis. 538, 92 NW 280, 95 AmSR 955; 
Daniels v. Racine, 98 Wis. 649, 74 
NW 553. 

[a] The duty of a city to remove 
a limb of a tree in a street, over- 
hanging a sidewalk and endangering 
travel because of its liability to fall, 
is a public governmental duty, for 
the neglect of which there is no lia- 
bility, unless imposed by statute. 
Dyer v. Danbury, 85 Conn. 128, 81 A 
958, 39 LRANS 405, AnnCas1913A 
784. 

[b] In Canada (1) the rule stated 
in the text has been followed in the 
ease of mere nonfeasance of the 
municipality. Scott v. Nanaimo, 33 
B.C; AT42 {19241 "2" DomUR, Sia: 
[1924] 1 WestWkly 1275; Cooksley 
v. New ‘Westminster, 14 B. C. 330; 
Lindell v. Victoria, 3 B.:C. 400; Wal- 
lis v. Assiniboia, 4 Man. 89; McCrea 
Vv. St. Johny 36 Ne'B. 144: Critley wv; 
St, John, 32 N.- By 579; Cameron y. 
Moncton, 29 N. B. 3872; Christie v. 
Coleman vy. 
Halifax, 48 N. S. 442. 22 DomLR 781: 
Clark v, Calgary, 6 Terr? TH. 3109) (€2) 
But it has been held that a munici- 
pal corporation is Hable in case of 
misfeasance. Scott v. Nanaimo, 33 
B) 1G y474. 11924] 82) DomlR sii, 
[1924] 1 WestWkly 1275; Christie v. 
Portland, supra; Cooksley v. New 
Westminster, 14 B. C. 330; Lindell 
v. Victoria, 3 B. C. 400; Weston v. 
Middlesex, 31 Ont. L. 148, 6 OntWN 
135, 19 DomLR 646 [dism app 30 
Ont. L. 21, 5 OntWN 616, 16 DomLR 
625]; Biggar v. Crowland, 13 Ont. L. 
164, 8 OntWR 819. (3) And where 
the statute makes it the absolute 
duty of ‘a municipality to keep its 
streets In repair, it will be liable for 
injury caused by its failure to per- 
form such duty. Jamieson vy. Ed- 
monston, 54 Can. 8. C. 443, 36 DomLR 
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streets,°’ or that the duty to repair is specifically 
imposed,°*® does not obtain. 

[§ 1757] (3) What Law Governs.®*% 
the state where the accident oceurs is controlling on 
the question of liability for injuries due to the ob- 
struction of a street,°® but in the absence of evidence 


The law of 


it will be presumed that in that 


state the common law rules, as laid down in the 
jurisdictions in which the action is brought, pre- 


[§ 1758] b. Statutory and Charter Provisions*!— 
(1) Imposing Liability. In many jurisdictions stat- 
utes have been enacted expressly imposing on mu- 
nicipal corporations liability for injuries caused by 
defects or obstruetions in streets. 
are valid,** their application in particular cases, and 
the nature and extent of the liability imposed, being 
determined by the language employed.®* 


Such statutes 


Statutes 


465, [1917] 1 WestWkly 510 [allow- 
ing app 9 Alta, L. 253, 27 DomLR 
168, 9 WestWkly 1287, 33 WestLR 
851]; Vancouver v. Cummings, 16 
B. C. 494, 19 WestLR 322, 1 West 
Wkly. 3] [aft 465 Cant S) (Cl e45722 
DomLR 253, 22 WestLR 164, 2 West 
Wkly 66]; McPhalen y. Vancouver, 
15 B. C. 367, 14 WestLR 424 [app 
dism 45 Can. S. C. 194, 20 WestLR 
263]; Berry v. St. Anne, 31 Man, 346, 
[1921] 3 WestWkly 837; Raymond v. 
Bosanquet, 43 Ont. L. 437, 15 OntWN 
6 [app allowed on other grounds 45 
Ont. L. 28, 47 DomLR 551 (app dism 
59 Can. S. C. 452, 50 DomLR 560)], 
eid a gages supra § 1755. 

% olwell v. Waterbury, 74 C 4 
es eat 57 LRA 218. fe eas 

D. atulippe v. Burlin 
Vt. 434, 108 A. 425. Ae eae 

Public and independent officers and 
boards generally see supra § 1717. 

56. See supra § 1755. 

57. Colwell vy. Waterbury, 
Conn. 568, 51 A 530, 57 LRA’ 218: 
Detroit v. Blackeby, 21 Mich. 84, 
4 AmR 450; Parker v. Rutland, 56 
Vt. 224; Wallis v. Assiniboia, 4 Man. 
89. See also cases supra note 53. 

58. Detroit v. Osborne, 135 U. S. 
492, 10 SCt 1012, 34 LL. ed. 260 [rev 
32 Fed. 36] (under Michigan law); 
Roberts v. Detroit, 102 Mich, 64, 66 
NW 450, 27 LRA 572; Detroit v. 
Blackeby, 21 Mich. 84, 4 AmR 450: 


74 


Young v. Charleston, 20 S. @. 
AmR 827. bie ts 
58144. Conflict of laws: 


Generally see Conflict of L 
Cx. ape 427. Gnas 
ysis ic torts: 
zxenerally see Torts [38 Cye 548]. 
Liability for negligence gee Noli 
gence [29 Cyc 564]. 


59. Reilly v. B. §S. Janney. Jr. 
ete, Ine, (N. J. Sup.) 135 A 66,” 
60.) Reilly war Beis: Janney, Jr., 


ore au ey ey 
- liability implied from stat- 
utes making it the duty to oan 
streets in repair see supra § 1755. 

Statutes regulating liability of mu- 
nicipalities for torts generally see 
supra §§ 1707, 1708. 

62. See statutory provisions. 

[a] Repeal and reénactment of 
statute.—Howell St. Annot. § 1442 
which declares the liability of a city 
for damages to persons from de- 
fective crosswalks, although  re- 
pealed by L. (1887) p 345 § 1, was 
substantially reénacted thereby, so 
that an action brought under the 
first section before the passage of 
the latter law was not affected. Al- 
exander v. Big Rapids, 70 Mich. 224, 
38 NW. 227. 


63. See cases infra note 64. 
64. See cases infra this note. 
[a] Nature of street or way.— 


(1) Rev. L. c 48 §§ 98, 99, making 
cities and towns liable for injury 
from defects in ways opened and 
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of this kind are to be strictly construed,®> and the 
liability created thereby cannot be extended by con- 
struction or implication,®* or by contract.® 


dedicated te public use, etc., 
intended to restrict and not to en- 
large their liability, and does not 
apply to a street laid out by the 
park commissioners as a public park, 
although opened in the form of a 
way. Jones vy. Boston, 201 Mass. 
267, 87 NE 589. (2) A flight of stairs 
in a building leading only to a room 
jin it is not a highway or a town- 
way within the meaning of Pub. St. 
c 52 §§ 17, 18, or a way “entering on 
and uniting with an existing public 
highway” within c 49 § 95. McNeil 
y. Boston, 178 Mass. 326, 59 NE 810. 

[b] Nature of defect.—(1) The 
statute extends to defects in con- 
struction as well as to defects 
through omission to repair. Sebert 
v. Alpena, 78 Mich. 165, 43 NW 1098; 
Carver v. Detroit, etc., Plank-Road 
Co., 61 Mich; 584, 28 NW 721. (2) 
The liability applies to obstructions 
as well as to defects. McEvoy v. 
Sault Ste. Marie, 136 Mich. 172, 98 
NW 1006 [overr in effect McArthur 
v. Saginaw, 58 Mich. 357, 25 NW 
313, 55 AmR 687 and Agnew v. Co- 
runna, 55 Mich. 428, 21 NW 873, 54 
AmR 383 (which held that it is not 
a neglect to keep a street in repair, 
to let things stand in it that form 
no part of it) and dist McKellar v. 
Detroit, 57 Mich. 158, 23 NW 621, 58 
AmR 357 (holding that the statute 
did not apply to injuries caused by 
the mere accumulation of ice and 
snow)]; Joslyn y. Detroit, 74 Mich. 
458, 42 NW 50; Irvine v. Greenwood, 
89 S. Cc. 511, 72. SE 228, 36 LRANS 
363° (injury from chain used in low- 
ering are light); Duncan v. Green- 
ville, 71 S. C. 170, 50 SE 776 (wagon 
jeft in street constitutes failure to 
keep street in repair); Carder v. 
Clarksburg, 100 W. Va. 605, 131, SE 
349; Boyland v. Parkersburg, 78 W. 
Va. 749, 90 SE 347 (the word 
pair,’ making the city liable for in- 
juries from streets and sidewalks 
being out of repair, includes obstruc- 
tions as well as defects); Salt v. 
Cardston, 15 Alta. L. 31, 49 DomLR 
229, [1919] 3 WestWkly 646 [app 
allowed on other grounds 60 Can, 
Ss. Cc. 612, [1920] 3 WestWkly 447] 
(where plaintiff was injured by a 
guy wire supporting an electrie light 
pole). And see cases infra note 66. 

[ec] Cities as included by provi- 
sion as to towns.—A statute impos- 
ing a liability upon towns except 
where special and inconsistent pro- 
visions are made with regard to par- 
ticular towns, counties, cities, or vil- 
lages imposes liability upon _ cities. 
Kittredge v. Milwaukee, 26 Wis. 46. 

[d] Statute limited to townships. 
—Road Act (1859) §:20 (4 Comp. St. 
[1910] 
‘suit for injuries from the defective 
condition of highways, applies to 
townships only and § 84 does not 
extend it to boroughs. Van Valken- 
burgh v. Bergenfield, 83 N. J. L. 325, 
85 A 269. 

[fe] Particular statutes construed. 
—Dodge v. North Hudson, 177 Fed. 
986 (New York statute); Birmingham 
v. Carle, 191 Ala. 539, 68 S 22, LRA 
1915F 797; Bessemer v. Whaley, 187 
Ala. 525, 65 S 542 [rev 8 Ala. A. 523, 
62 S 473]; Frechette v. New Haven, 
104 Conn. 83, 132 A 467. (municipal- 
ity, under Gen. St. [1918] § 1414, does 
not undertake to make the highway 
safe as against the negligence of 
a fellow traveler); Gustafson v. 
Meriden, 103 Conn. 598,131 A 437; 
Hillyer.v. Winsted, 77 Conn. 304, 59 
A 40; Hail v. Norwalk, 65 Conn. 310, 
32 A 400; Hewison v. New Haven, 
34 Conn. 186, 91 AmD 718; Manches-! 
ter v. Hartford, 30 Conn. 118; Stal- 
lings v. Tampa, 78 Fla. 606, 83 S 
625; Lewiston v. Isaman, 19 Ida. 658, 
115 P 494; Huntington v. Calais, 
105 Me. 144, 73 A 829; Davis v. Ban- 


§ 66a19 p 4451), authorizing 


— 


Johnson vy. Haverhill, 


‘vy. St. Matthews, 89 S. C. 


Thus 


was!gor, 42 Me. 522; Merrill v. Hampden, 


26 Me. 234; Valvoline Oil Co. v. 
Winthrop, 235 Mass. 515, 126 NE 895; 
Kelleher v. Newburyport, 227 Mass. 
462, 116 NE 806, LRAI1917F 710; 
Mason v. Winthrop, 196 Mass. 18, 81 
NE 644; Baker v. Fall River, 187 
Mass. 53, 72 NE 336; Wrighton v. 
Highland Park, 2386 Mich, 279, 210 
NW 250; Cone v. Detroit, 191 Mich. 
198, 157 NW 417; Caldwell v. De- 
troit, 137 Mich. 667, 100 NW 897; 
Thompson v. West Bay City, 137 
Mich. 94, 100 NW 280; Finch vy. 
Bangor, 133 Mich. 149, 94 NW _ 738; 
Tatman v. Benton Harbor, 115 Mich. 
695, 74 NW 187; Roberts v. Detroit, 
102 Mich. 64, 60 NW 450, 27 LRA 
572; Quinlan v. Manistique, 85 Mich. 
22, 48 NW 172; Campbell v. Kala- 
mazoo, 80 Mich. 655, 45 NW _ 652; 
Joslyn: v. Detroit, 74 Mich. 458, 42 
NW 50; Southwell:v. Detroit, 74 Mich. 
438,.42 NW 118; Shippy v. Au Sable, 
65 Mich. 494, 32 NW. 741; Woodbury 
v. Owosso, 64 Mich. 239, 31 NW 130; 
Dotton v. Albion, 50, Mich, 129, 15 
NW 46; Grand Rapids v. Wyman, 46 
Mich. 516, 9 NW 833; Hickey v. Ber- 
lin, 78 N. H. 69, 96 ‘A 295; Gilman v. 
Laconia, 55 N. H..130, 20 AmR 175; 
8 bv Ni Ear e; 
Sheridan v. Salem, 14 Or. 328, 12 P 
925; Taylor vy. Peckham, 8 R. I. 349, 
91 AmD 235, 5 AmR 578; Foster v. 


Union, 129 S. C. 257, 123 SH 889 (the 


duty for breach of which Civ. Code 
[1922] § 4478 gives a right of action 
is duty to maintain streets in a rea- 
sonably ’safe condition, and breach of 
that duty may be predicated on either 
defect in a street or defect in, or 
mismanagement. of, anything under 
the city’s control in making repairs 
on a street from which injury re- 
sults to any person engaged in legiti- 
mate use of the street, but that li- 
ability is conditioned on existence of 
actionable negligence as that term is 
applied in law of torts); Gilchrist 
vy. Charleston, 115 S.C. 367, 105 SE 
741 (Civ. Code [1912] § 38053, mak- 
ing a city liable for a defect in a 
street, causeway, bridge, or public 
way, is applicable only in case of the 
city’s negligence in the repair of its 
streets); Brown vy. Southern R. Co., 
111 S. CG 140, 96 SE 701; Robinson 
30, 71 SH 
234; Hutchison v. Summerville, - 66 
S. Cc. 442, 45 SE 8; Blankenship v. 
Williamson, 101 W. Va. 199,.132 SE 
492; Wilson v. Elkins, 86 W. Va. 379, 
103 SE _118; Pollock v. Wheeling 
Tract. Co., 83) W. Va. 768; 99 SH 267; 
Johnson v. Huntington, 82 W. Va. 
458, 95 SE 1044; Johnson’ vy. Hunting- 
ton, 80 W. Va. 178, 92 SE 344; Stan- 
ton v. Parkersburg, 66 W. Va. 393, 66 
SE 514; Biggs. v. Huntington, 32. W. 
Va. 55, 9 SE 51; Moore. v. Hunting- 
ton, 31: W. Va. 842, 8 SE 512: Chanp- 
man v. Milton, 31 W. Va. 384, 7 SH 
22: Griffin v. Williamstown, 6 W. Va. 
312; Block: v.. Fond du Lac, 141 
Wis, .85,- 123 NW 654. (St. [1898] 
§§ 925-201-925-207, a part of the gen- 
eral charter of cities, relates to the 
construction and repair of the side- 
walks, but does not provide any right 
of action for injuries resulting from 
defective walks, or procedure for en- 
forcement of such right. Hence the 
adoption of such sections by. the city 
of Fond du lac, having a_ special 
charter [L. (1883) p 853 ¢ 152], does 
not supersede or repeal the provisions 
of such charter [sube 18 § 1], making 
lot owners liable for injuries from 
defects in the walks in front of their 
premises, and [§ 2] making the city 
liable for such injuries only on fail- 
ure of any injured person to collect 
a judgment against the owner); 
Rhyner v. Menasha, 107 Wis. 201, ‘83 
NW 303; Daniels v, Racine,.98 Wis. 
649, 74 NW 558; Cairncross v. Pew- 
aukee, 78 Wis. 66, 47 NW 13, 10 LRA 


‘limb from a live tree 


a statute which imposes liability on a municipal 
corporation for injuries caused by the defective con- 
dition of streets,°* or for failure to keep sidewalks 


473; Goeltz v. Ashland, 75 Wis. 642, 
44 NW 770; Smalley v. Appleton, 75 
Wis. 18, 48 NW 826; Bogie v. Wau- 
pun, 75 Wis. 1, 43 NW 667, 6 LRA 
59; Adams v. Oshkosh, 71 Wis. 49, 
36 NW 614; Schroth vy, Prescott, 63 
Wis. 652, 24 NW 405; Stilling v. 
Thorp, 54 Wis. 528, 11 NW 906, 41 
AmR 60; Ward v. Jefferson, 24 Wis. 
342; Cook v, Milwaukee, 24 Wis. 270, 
1 AmR 183; Couch v. Louise, 16 Man. 
656; Smith v. Bertie, 28 Ont. L. 330, 
12 DomLR 623; Howse v. Southwold, 
27 Ont. L. 29, 22 OntWR 797, 5 Dom 
LR_709; Burns vy. Toronto, 42 U. C. 
Q. B. 560; Sherwood v. Hamilton, 37 
U. C. Q. B. 410; Newell v. Moose 
Jaw, 17 Sask. L. 128, [1923] 3 Dom 
LR 803, [1923] 2 WestWkly 790 [al- 
lowing app 16 Sask. L. 338, [1923] 1 
WestWkly 808]. 

65. Miller v. Detroit, 156 Mich. 
630, 121 NW 490, 182 AmSR 537, 16 
AnnCas 832. 

66. Conn.—Bartram vy. Sharon, 71 
Conn. 686, 48 A 143, 71 AmSR 225 
46 LRA 144, : 

Me.—McCarthy v. Leeds, 116 Me. 


275, 101 A 448, LRA1918D 671: Brown 


v. Skowhegan, 82 Me. 273. 19 A 399; 
Moulton v. Sanford, 51 Me. 127. 

Mich.—Miller v. Detroit, 156 Mich. 
630, 121 NW 490, 132 AmSR 587, 16 
AnnCas 832; Detroit v. Putnam, 45 
Mich. 263, 7 NW 815. 

N. J.—Carter v. Rahway, 55 
L. 177,-26 A 96 
30 A 863]. 

R. I.—Taylor v. Peckham, 8 R, I. 
a4 91 Bea 235, 5. AmR 575. 

is.—Smalley. v. Appleton, i 
ae 43 NW 826. tah Cra 
fa njury to abuttin roperty.— 
A city, which in maine SORA of 
a highway leaves the earth therein 
insufficiently packed, whereby water 
from _a heavy rain occurring dufing 
the night passes through the excayva- 
tion and into an adjoining cellar, | 
is not liable for the damage, since 
the statute, providing that any per- 
son injured in person or property by 
means of a defective road may re- 
cover damages’ from the one bound 
to keep it in repair, applies only to 
injuries in traveling on the highway. 
Salzman vy. New Haven, 81 Conn, 389 
ae 500, 22 LRANS 333. ‘ 
njury from falling 1 — 
Comp. L. § 3441 provides that; eit 
a person is injured upon a ubli 
highway or street Webartee of eatene 
to keep the highway, street, and 
bridges, sidewalks, etc., thereon in 
reasonable repair, the city or corpora- 
tion shall be_ liable. Section 8443 
makes it the duty of eities, etc. to 
keep streets, sidewalks, etc., in rea- 
sonable repair, so that they shall be 
reasonably safe for publie travel 
Section 50 provides that ‘all words 
and phrases in the compiled laws 
shall be construed according to the 
common and approved usage of the 
language. It was held that there 
could be no recovery, against a city 
for an injury caused by a falling dead 
in the s 
between the sidewalk ry peat! 
Miller v. Detroit, 156 Mich, 630. 191 
Nw 490, 132 AmSR 587, 16 AnnCas 

[c] General Highwa pes 
statute affording a rsht mak 
for injuries resulting from the con- 
dition of public roads will, it has 
been held, impose no liability because 
of municipal streets. Carter vy. Rah- 
way, 55 tS RL EO 8 GAs OR [aff 
(hT IND! Livi 1916, 7 8 OMAN86 3 


Tf. 
[aft 57 N, Toa 16, 


sae Rouse y. Somerville, 130 Mass. 
68. Coffey v. Berk 

Shane one, erkeley, 170 Cal. 
[a] Rule applied.—st. (194) 5 4p 


1115, as to right of action agai 
a city for defective condition of 
highway, imposes no liability on it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in repair,®® does not give a right of action for fail- 
ure to construct streets or walks. So, while the 
term ‘‘out of repair,’’ as used in some statutes im- 
posing liability, is broad enough to inelude obstrue- 
tions which render the street “unsafe for travel,’® a 
municipality was held not liable where it parked 
a tractor in the street, leaving it unguarded and 
unlocked, so that, when a child climbed upon it, it 
ran backward down an incline and the child wa 
thrown off and killed.7! 

[§ 1759] (2) Exempting from or Limiting Liabil- 

ity.7? A municipality may be specifically exempted 
be its charter from liability for injuries caused by 
defects in streets,** or the legislature may limit or 
modify such liability’! and impose conditions, such 
as requiring the person injured to give notice of 
the injury or present his claim for damages in the 
time and manner prescribed,” although it has been 
held that a statute denying the injured person any 


remedy at all, either against the municipality or 


its officers or ‘agents, is invalid;’® and it has also 
been held that a statute which exempts taxing dis- 
triets from hability, and applies only to a particular 
city, 1S unconstitutional as special legislation.77 
When the statute exempts a municipal corporation 
from liability, general statutes imposing liability,7® 
for nonaction, under its discretion- 
ary power, with respect to building a 
bridge where a street intersects a 
creek. Coffey. v. Berkeley, 170 Cal. 


258, 149 P 559. 
69. Shietart v. Detroit, 108 Mich. 


Parsons v. 
74. 


and obtaining safety and happiness, 
San Francisco, 23 Cal. 462. 
Ala.—Bessemer 
Ala. A, 528, 62 S 473 [rev on other 
grounds 187 Ala. 525, 65 S 542]. 
Del.—Wilmington vy. Ewing, 18 Del. 


and the rule of implied liability arising from a char- 
ter investing the municipality with exclusive control 
over its streets,” are inapplicable. But a provision 
in the charter of a city giving it power to establish, 
open, alter, and improve all avenues, streets, and 
sidewalks, and providing that iz shall not be liable 
for failure to exercise such power, does not relieve 
it from liability for defects in streets and sidewalks 
once they are established;*® nor does the fact that 
a statute declares that every city is responsible for 
injuries to property within its limits by mobs or 
riots indicate a legislative intent to exempt cities 
from lability for all other torts.84 

Acts of third persons.** A statute imposing on 
the owner of premises the sole responsibility for 
injury from defects or obstructions on the footway 
upon which his premises front, unless the defect is 
caused by the city or its authorized agents, is 
valid.®* 

[§ 1760] c. Lack of Means or Funds.*¢ Where 
the municipal corporation has no means within its 
control to effect repairs, it is not liable for the 
defective condition of its streets,*° and the same rule 
has been held to apply where there is no power to 
raise a fund for the payment of damages;*® but the 
mere absence of funds is no defense,*? where they 
Mich, 480, 111 NW 1079; Sheridan v. 
Salem, 14’ Or. 328, f2 Pe 925. 

79. Bessemer vy. Carroll, 154 Ala. 


506, 45 S 419; Platt v. Newberg, 104 
Or. 148, 205 P 296. 


v. Whaley, 8 


309, 66 NW 221. 
( See cases supra note 64 [b] 
71. Carder v. Clarksburg, 100 W. 
Va. 605, 131 SE 349. 
72. Exemption from liability for 
torts generally see supra § 1702. 
73. Ala.—Bessemer y. Carroll, 154 
Ala. 506, 45 S 419. 


Ariz.—Cummings y. Henninger, 236 
P 701, 4 ALR 207; Morrell v. Phoenix, 


16° Ariz,,.511, 514, 147° P, 732 [quot 
Cyc]. 

Cal.—Parsons v. San Francisco, 23 
Cal. 462. 


Del.—Wilmington v. Ewing, 18 Del. 
66, 438 A 305, 45 LRA 79. 

Ind.—Touhey v. Decatur, 175 Ind, 
98, 93 NE 540, 32 LRANS 350. 


Mich.—Maclam y. Marquette, 148 
Mich. 480, 111 NW 1079. 
Minn.—Schigley v. Waseca, 106 


Minn. 94, 118 NW .259, 19 LRANS 
689, 16 AnnCas 169. 

Nebr.—Goddard v. Lincoln, 69 Nebr. 
594, ee NW 273. 

N. Y¥—Scott v. Saratoga Springs, 
199 SN. Y. LTS, 920 INET 293°" Rice v. 
Mechanicville, 195 App. Div. 268, 186 
NYS 756; Minton v. Syracuse, 172 
App. 2 Div. -39; 158 NYS 470. 

Or.—Platt v. Newberg, 104 Or. 148, 
205 P 296; Caviness v. Vale, 86 Or. 
654, 169 P 95° Colby v. Portland, 85 
Or. 359, 166 P 537 (all three of which 
intimated doubts as to the power to 
exempt municipalities from liability, 
and were held not to overrule pre- 
vious decisions); Mattson vy. Astoria, 
39; Or. 57%, 65.P.1066;, 87 AmSR 687; 
Sheridan v. Salem, 14 Or. 328, 12 P 
925; Rankin v.. Buckman, 9 Or, 253; 
O’Harra v. Portland, 3 Or. 525. 

Tex.—Lee v. Dallas, (Civ. A.) 267 
Sw 1014. 

See Bryan v. West Palm Beach, 75 
Fla. 19. 77 S 627 (holding that, if 
the legislature can lawfully exempt 
municipalities from liability for in- 
juries from defects in streets, such 
exemption cannot extend to obstruc- 
tions placed in the street by the mu- 
nicipality). 

[a] Sucha provision is not uncon- 
stitutional as taking property for 
public use without compensation or 
as preventing any person from en- 
joying the inalienable rights of life 
and liberty, or acquiring, possessing, 
and protecting property, or pursuing 


66, 43 A 305, 45 LRA 79. 
Ind.—Touhey v. Decatur, 175 Ind. 

98, 93 NE 540, 32 LRANS 350. 
Mass.—Charles vy. Boston El. R. 


Co., 230 Mass. 536, 120 NE 69. 
Minn.—Schigley v. Waseca, 106 
Minn. 94, 118 NW 259, 19 LRANS 


689, 16 AnnCas 169. 

Nebr.—Goddard v. Lincoln, 69 Nebr. 
594, 96 NW. 2738. 

N. Y.—Rice v. Mechanicville, 195 
App. Div. 268, 186 NYS 756; Misener 
v. Syracuse, 173 App. Div. 914, 158 
NYS 475; Minton v. Syracuse, 172 
App. Div. 39, 158 “NYS 470" 

Or.—Platt v. Newberg, 104 Or. 148, 
205 P 296. 

[a] Limiting amount of damages. 
—(1) In an action for injuries sus- 
tained from a defect in a street, in 
view of a provision of the city char- 
ter that not over one hundred dollars 
could be recovered, where plaintiff 
sought to recover more than one hun- 
dred dollars, she should have been 
nonsuited in favor of the city. Platt 
v. Newberg, 104 Or. 148, 205 P 296. 
(2) Where an enactment repealing a 
charter provision of a municipality 
limiting recovery for injuries did not 
provide for the maintenance of exist- 
ing causes of action, a plaintiff whose 
judgment was set aside prior to the 
repeal was not thereby enabled to 
recover more than the amount 
limited. Pullen v. HBugene, 77 Or. 
320, elte ae Sela 4 oe COS toda koe 
Pp 474, AnnCas1917D 933. And see 
infra § 2072, 

Requiring actual notice of defect 
to municipal authorities prior to in- 
jury see infra § 1822. 

75. See infra §§ 1956-1984. 

76. Humphry v. Portland, 79 Or. 
430, 154 P 897 (while the injured per- 
son cannot be denied all remedy, the 
liability of the municipality may be 
shifted to its officers or agents); 
Batdorff v. Oregon City, 53 Or. 402, 
100 P 937, 18 AnnCas 287 (where re- 


.covery is restricted to gross neg- 


ligence, and limited to the officers of 
the city, the charter practically 
denies any remedy, and_ is invalid); 
Mattson y. Astoria, 39 Or. 577, 65 P 
1066, 87 AmSR 687. 

77. Fleming v. Memphis, 126 Tenn, 
831, 148 SW 1057, 42 LRANS 493, 
AnnCasi913D 1306. 188 


78. Maclam v. Marquette, 


Implied renee! generally see 
supra § 1755 ; 
80. Birmingham v. Starr, 112 Ala, 


98, 20 S 424, 
1. May v. Anaconda, 26 Mont. 140, 
CGP 759. 


82. Generally see infra § 1775 et 
seq. 
83. Hoffman y. Wilmington, 27 


Del. 486, 90 A 41 (plumbers excavat- 
ing a street under a license were not 
agents of the city). But see Seward 
v. Wilmington, 16- Del. 189, 42 A 451 
(holding that the statute is uncon- 
stitutional and void, so far as it re- 
lates to a city whose charter, ac- 
cepted and acted under, imposed the 
liability on the city, the right to 
alter any of its provisions not being 
expressly reserved by it, or secured 
by the constitution). 

84. Duty to close street to travel 
in the absence of funds for repairs 
see infra § 1833. 

85. Whitfield v. Meridian, 66 Miss. 
570, 6 S 244, 14 AmSR 596, 4 LRA 
834; Monk v. New Utrecht, 104 N. Y. 
552, 11 NE 268; Weed v. Ballston Spa, 
76 N. Y..329; Hines v. Lockport, 50 
N. Y. 236: ‘Hyatt v. Rondout, 44 
Barb. (N. Y.) 385; Fairfax v. Giraud, 
30 OKI, 659) 664, 13st PP L59 [quot 


cl]. 

86. Williams vy. Shelby County 
jTaxing Dist., 16 Lea (Tenn.) 531-(a 
taxing district having no power to 
levy taxes to meet such liability is 
not liable for injuries sustained from 
defective streets). 

87. Ga.—Brunswick v. 
30 Ga,~A. 727,119 SH 420. 

N. Y.— Peace v. Utica, 10 Hun 477 
(a city’s liability for injuries from 
defects in its streets or sidewalks, 
which it was bound to keep in re- 
pair, does not depend on whether it 
has funds to pay for repairs, but 
on whether it has the power to raise 
funds for such expenses); Hutson v. 
New York, 7 N. Y. Super. 289 [aff 
OPIN care ae 163, 59 AmD 526]. 

Oh.—Cincinnati v. Frazier, 19 Oh. 
Cir. Ct. 604, 10 Oh. Cir. Det. 524. 

Tex.—McKinney v. Brown, (Civ. 
A.) 81 SW 88: Dallas v. Strayer, 
(Civ. A.) 73 SW 980. 

Wis.—Prideaux v. Mineral Point, 43 
Wis. 518, 28 AmR 558 (every munici- 
pality is bound, at its peril, to keep 
its highways in sufficient repair or 
to take precautionary means to pro- 


Glogauer, 
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may be raised by taxation,®*® or where warrants may 
be drawn against a tax levy,®® or the expense 
charged against abutting property,®° or the city has 
not exhausted all the means within its control.®? 
it has been held no defense that all available funds 
have been expended in the repair of other streets.®” 

[§ 1761] d. Delegation of Duty—(1) In General. 
The. duty of a municipal corporation to keep its 
streets in repair and in a safe condition for travel, 
when it has once arisen, cannot be delegated,®* as 
by entering into a contract under which a third 
person assumes the duty,°* so as to relieve the mu- 
nicipality from liabikty for injuries caused by fail- 
ure to perform such duty. Nor ean the municipality 
shield itself behind the negligence of its officers or 
agents whose special duty it may be to repair the 


tect the public against danger of in- 
sufficient highways). 

Ont.—Cokers v. Belleville, 56 Onf. 
L. 451, [1925] 2 DomLR 250 [allow- 
ing app [1924] 2 DomLR 333]. 

See Carney v. Marseilles, 136 Ill. 
401, 26 NE 491, 29 AmSR 328 (hold- 
ing that, where there are no funds 
to maintain a bridge, it should be 
closed). 

88. Humphry v. Portland, 79 Or. 
430, 154 P 897; Erie v. Schwingle, 22 
Pa. 384, 60 AmD 87. 

89. Mt. Vernon v. Brooks, 39 Til. 
A. 426 


90. New Albany v. McCulloch, 127 
Ind. 500, 26 NE 1074 (so holding 
where it was urged that the city had 
reached the limit of indebtedness); 
Mayfield v. Hughley, 135 Ky. 532, 122 
SW 838; Shelby v. Clagett, 46 Oh. 
St..549, 22 NE 407, 5 LRA 606; Bel- 
ton v. Turner, (Tex. Civ. A.) 27 SW 


831. 

Lord v. Mobile, 113 Ala. 360, 
21 S 366; Birmingham vy. Lewis, 92 
Ala. 352, 9 S 243; Pomfrey v. Sara- 
toga Springs, 104 N. Y. 459, 11 NE 
43; Weed v. Ballston Spa, 76 N. Y. 
329: Hines v. Lockport, .50 N.Y. 
36; Fairfax v. Giraud, 35 Okl. 659, 
664, 131 P 159 [quot Cyc]. See also 
Moon v. Ionia, 81 Mich. 635, 46 NW 
25 (holding that, where the city has 
ample funds in its treasury, put there 
for the express purpose of repairing 
streets and sidewalks, it cannot es- 
cape liability for an accident caused 
by a defective walk on the ground 
that the funds raised by taxation for 
that year had all been exhausted, 
that the city was prohibited by its 
charter from pledging its credit, and 
that the money had been raised on 
the individual credit of members of 
the common ceuncil). 


92. Whitfield v. Meridian, 66 Miss. 
ae 6 S 244, 14 AmSR 596, 4 LRA 
ay 

93. Ill.—Cole vy. East St. Louis, 
DSS Mall Aw AOA? 

Ind.—Pvansville v. Behme, 49 Ind, 
A. 448, 97 NE 565. 


Iowa.—Humboldt County v. Dakota 
City, | 19% Lowa .45ie. 196 = NW, 53; 
Heller v. Smith, 188 NW 878: Frohs 
v. Dubuque, 169 Iowa 431. 150 NW 62. 
pra 95 


Ky.—Ashland v. Vansant-Kitchen 
~ Lumber Co., 213 Ky. 518.281 SW 5038. 

Miss.—Atkinson- v. Decatur, 131 
Miss, 707. 95 S 689, 690 [cit Cyc]. . 

Mo.—Shafir v. Carroll], 399 Mo, 458, 
274 SW 755; Lindman v. Kansas City, 
308 Mo. 161. 271 SW 516; Megson v. 
St. Louis, 264 SW 15: Grogan v. 
Broadway Fdy. Co., 87 Mo. 321; Rus- 
sell v. Columbia, 74 Mo. 480, 41 AmR 
325; Welsh v. St. Louis, 73 Mo. 71; 
Blake v. St. Louis, 40 Mo. 569. 

Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821; 
Severa v. Battle Creek, 88 Nebr. 127, 
129 NW 186; Armstrong y. Auburn, 
84 Nebr. 842, 122 NW 43. 

N. Y.—Metzroth v. New York, 241 
Ni ¥ 36470, 150 (NB 519, 

N. C.—Bailey v. Winston, 157 N, C, 


t 
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So 


repair, or that 


252, 72 SE 966. 

Okl.—Sapulpa v. Deason, 81 Okl. 
51, 196 P 544; Tulsa v. Wells, 79 Okl. 
3) 3; Hugo v. Nance, 39 


346. 
Or.—McAlister vy, Albany, 18, Or. 
426, 23 P 845. 
Pa.—Barrett v. Philadelphia Rapid 
Transit Co. 238 Pai Dist. 149: 
Tenn.—Nashville v. Singer, etc., 
Biz Co., 127 Tenn, 107, 153 SW 


Utah.—Morris v. Salt Lake City, 
35 Utah: 474, 101 P 373. 

Va.—Richmond y. Jackson, 118 Va. 
674, 88 SE 49. 

Wash.—Neagle  v. 127 
Wash. 528, 221 P 588. 

Liability of municipality for acts 
of third persons see infra §§ 1775— 
1784, ¢ 

94, Wla.—Jacksonville v. Drew, 19 
Fla. 106, 45 AmR 5. y 

111.—Nichols v. Collinsville, 165 Ill. 
AS BOs 
age Cane Vey St; 40 Mo. 

Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821. 

Wash —Neagle v. Tacoma, 127 
Wash. 528, 221 P 588.. 

Liability for acts of independent 
contractors see supra §§ 1722-1729. 

95. . S—Osborne v. Detroit, 32 
Fed. 36 [rev on other grounds 135 
U. S. 492, 10 SCt 1012, 34 L. ed. 260]. 

Colo.—Denver v. Williams, 12 Colo. 
475, 2d P 607. 


Tacoma, 


Louis, 


aie ee ee v. Patterson, 50 
Ind.—Turner v. Indianapolis, 96 
Ind, 51. 


Mass.—Kelleher v. Newburyport, 
227 Mass. 462, 116 NE 806, LRA1917F 
710; Waldron v. Haverhill, 143 Mass. 
582, 10 NE 481. 

Mo.—Tritz v. Kansas City, 84 Mo. 
632; Miller v.\ Canton, 112 Mo, A. 
322.87 SW 96. 

Weak H.—Grimes vy, Keene, 52.N. H. 

N. Y.—Scott v. Saratoga Snrings, 
199 N. Y. 178, 92 NE 393: Missano 
v. New York, 160 N. Y. 1238, 54 N@ 
744; Bieline v. Brooklyn, 120 N. Y. 
98, 24 NE 889; Ehrgott v. New York, 
96 N.Y. 264, 48° AmR "622: * Pitz= 
patrick v. Slocum, 89 N. Y. 358; Con- 


rad -v. Ithaca, 16 N. Y. 158: Lloyd 
v. New York, 5 N. Y. 369, 55 AmD 
847; Fitzgerald v. inghamton, 40 


B 
Hun 332 [aff 111 N. Y 


. 686 mem, 19 
NE 286 mem]; Clark v. 


Lockport, 49 


Barb. 580. 

Wash.—Normile v. Ballard, 33 
Wash. 369, 74 P 566. 

96. Arnold v. San Jose, 81 Cal. 


618, 22 P 877: Chope v. Eureka, 78 
364, 12), AMSR 13 ye4 
5; Tranter vy. Sacramento, 61 
271; Winbigler v. Los Angeles, 
45 Cal. 36, 

Acts of independent public officers 
see infra § 1779. 

97. Ruschev. Davenport, 6 Iowa 
443: Kleopfert v. Minneapolis, 90 
Minn. 158, 95 NW 908; Kunz v. Troy, 
104 N. Y. 344, 10 NE 442, 58 AmR 
508 (the duty to repair streets hav- 
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‘[8§ 1760-1762 


streets or remove obstructions.2> Where the duty is 
imposed by law, not upon the municipal corpora- 
tion but upon certain officers of the corporation, the 
municipality is not liable ;° but the fact that powers 
which are merely auxiliary and not exclusive are 
conferred upon a municipal board by statute will 
not relieve the city from liability.%” 

[§ 1762] (2) Duty Imposed on Abutting Owners.?® 
The fact that the municipal corporation has im- 
posed or is authorized by statute to impose upon 
abutting owners the duty of keeping sidewalks in 


it may construct or repair side-_ 


walks at the expense of the abutting owners, does 
not relieve the municipality from liability to per- 
sons injured by the defective condition of such 
walks; nor will notice served on the abutter to re- 


ing once accrued cannot be avoided 
because auxiliary powers and duties 
are subsequently conferred by act of 
the legislature upon the police de- 
partment). . 
[a] Park commissioners. — The 
fact that a board of park commission- 
ers is by statute intrusted with con- 
trol of the work of embellishing in a 
certain way streets adjacent to a 
park does not relieve the city from 
the duty of maintaining such streets. 
Kleopfert v. Minneapolis, 90 Minn. 
158, 95 NW 908; Ehrgott v. New 
York, 96 N. Y. 264, 48 AmR 622; 
Twogood v. New York, 11 Daly 
(N. ¥.) 167. See also to same effect 
Sep aahee v. New York, 48 N. Y. Super. 
o 


15. 

[b] Police commissioners.—W here 
an accident occurred upon a _ side- 
walk in front of property belong- 
ing to the city, but in charge of 
the police commissioners, who were 
appointed by the governor, it was 
held that it was the duty of the city 
to keep the sidewalk in repair. Os- 
borne v. Detroit, 32 Fed. 36 [rev_on 
other grounds 135 U. S. 492, 10 SCt 
1012, 34 L. ed. 260]. 

[c] A statute making a city a 
single road district and providing 
that it shall be under the contro] of 
street commissioners appointed by 
the council does not prevent an ac~ 
tion being brought against the city. 
Rusch v. Davenport, 6 Iowa 443. 

98. Tiability of: 
Abutting owners see infra §§ 1866- 

1873. : 
Municipality for: 

Acts of abutting owners see infra 

§ 1776 


Defects in sidewalks constructed by 
abutting owners see infra § 1773. 

99. U. S.—Webster v. Beaver Dam, 
84 Fed. 280. 

Conn.—Hillyer v. Winsted, 77 Conn, 
304, 59 A 40; Manchester v. Hart- 
ford, 30 Conn. 118. 

Del.—Seward v. Wilmington,, 16 
Del. 189, 42 A 451. 

Fla.—Pensacola v. Jones, 58 Fla. 
208. 50 S 874. 

ES (Man dea) v,. Bay,; £2 001. 

Kv.—Webster v. Chesaneake, etc., 
R._ Co., 105 SW 945, 32 KyL 404. 

Ma.—Annapolis vy. Stallings, 125 

Pirner, 59 Nebr. 


Md. 3438, 93 A 974, 

Nebr.—tT.inecoln v. 

634, 81 NW 846: Lincoln v. O’Brien, 
56 Nebr. 761, 77 NW 76. 

N. Y.—Rochester v. Campbell, 123 
N. Y. 405. 25 NE 937, 20 AmSR 769, 
10 LRA 398; Taylor v. Yonkers, 195 
N. Y. 202, 11 NE 642, 59 AmR 492; 
Niven v. Rochester, 76 N. Y. 6193 
Law_v. Kingsley, 82 Hun 76, 31 NYS 
88; Haskell v. Penn Yan, 5 Lans, 43; 
Wallace v. New York, 2 Hilt. 440, 9 
AbbPr 40, 18 HowPr 169. 

Tenn.—Park City v. Owens, 7 Tenn, 
Cina AS» 359! 

Tex.—-Lentz v. Dallas, 96 Tex. 258, 
72 SW 59; Dallas v. Strayer, (Civ. 
A.) 73 SW 980; Dallas v. Jones, (Civ. 
A.) 54 SW 606. 

Wis.—Colby v. Beaver Dam, 34 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1762-1764] 


pair relieve the city of its liability, 
of an owner to repair sufficient to release it.? 
the other hand it has been held that, where a 
sidewalk is laid or improved by an abutting owner 


under an order of the municipal 


municipality is not liable for defects due to neg- 
ligence in doing the work, such work not being 
intrinsically dangerous, but only for its own neg- 
ligence after notice of the defect, in failing to 
take proper precautions to remedy it.® 
a municipality operating under a special charter to 
require abutting owners to construct and repair 
sidewalks is a breach of duty which renders the 
municipality liable to one injured thereby.‘ 

[§ 1763] (8) Duty Imposed on Private Corpora- 
The fact that a railroad or street railroad 
company has undertaken or is bound to maintain 


tion.® 


and repair a street occupied by 


lieve the municipality from liability to a person 
injured, and the fact that a street railroad com- 
pany has been permitted to occupy a street will 


not, without more, show that the 


Wis. 285; Cuthbert v. Appleton, 22 
Wis. 642. ; 

And see Bacon vy. Boston, 3 Cush. 
(Mass.) 174 (holding that St. [1833] 
e 128, respecting the streets of Bos- 
ton, and the city ordinance passed 
in pursuance thereof, authorizing the 
surveyors of highways to regulate 
the width and height of sidewalks, 
and to accept and bind the city to 
maintain the same, when built and 
relinquished to the city* by the 
abutters, do not exonerate the city, 
when a sidewalk has been thus built, 
accepted, and relinquished, from their 
liability, under Rev. St. c 24 § 22, 
for defects therein). 

[a] Im Michigan (1) it has been 
held that the fact that a crosswalk 
was built and repaired under the vil- 
lage charter, by assessment on the 
adjacent property, does not relieve 
the village from its qguty to keep the 
walk in a safe condition for travel. 
Shippy v. Au Sable, 85 Mich. 280, 48 
NW 584. (2) But it has also been 
held that, where the statute requires 
abutting owners to build and repair 
sidewalks, the municipality is not li- 
able for injury from defects in the 
plan of construction of a walk built 
by such owner without any action 
taken by the municipality. Mar- 
quette v. Cleary, 37 Mich. 296. 

1. Russell v, Canastota, 98 N. Y. 
496; Fleming v. Wilmerding Borough, 
223 Pa. 295, 72) A 624s Wyman. ‘v. 
Philadelphia, 175 Pa. 117, 34 A 621. 

2. Smalley v. Appleton, 75 Wis. 
18, 43 NW 826. 

3. Dooley v. Sullivan, 112 Ind. 451, 
14 NE 566, 2 AmSR 209: Frost v. 
Port Chester, 139 App. Div. 197, 123 
NYS 768. 


4 Lakeland v. Beck, 285 Fed. 375. 
5. Jiability of municipality for 
acts of: 


Railroad company see infra § 1777. 
Water comnany see infra § 1778. 

6 Ga.—Bentley v. Atlanta, 92 Ga. 
628. 18 SH 1013. 

Tll.—Bober v. Chicago, 155 Tll, A. 


5@1; Chicago v. Kubler, 133 Ill, A. 
520. 

Jnd.—Indiananolis v. Stokes, 182 
Tnd. 31, 105 NE 477; Indianapolis 


Tract., etc.. Co. v. Springer, 47 Ind. 
‘AP 85, 938 NE 707. 

Kan.—Kansas City v. Orr. 62 Kan. 
Ciao 297 Unione Stes 3Co) Vv. 
Stone, 54 Kan. 83, 37 P.1012. : 

Ky.—Louisville v. Bott, 151 Ky. 
578. 152 SW 529. 

Mass.—Hyde v. Boston, 186 Mass. 
115, 71 NE 118. 

IN. V.— Peo. v., Brooklyn, 165 N.Y. 
349; Brooklyn v. Brooklyn City R. 
Co., 47 N. Y. 475, 7 AmR 469; Bin- 
niger v. New York, 80 App. Div. 438, 
81 NYS 226 [mod on other grounds 
177 -N.~ ¥.,-199,-69- NB.3901. 

Oh.—Steubenville v. McGill, 41 Oh. 
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nor is a promise 
On 


authorities, the 


Failure of 


it will not re- 


accident is 
street has been 


St. 235; Toledo Cons, ete., Co... Vv. 
Sweeney, 8 Oh. Cir. Ct. 298, 4 Oh. 
Cir, Dec, 11. 


Pa.—Aiken v. Philadelphia, 9 Pa. 
Super. 502, 48 WklyNC 501; Barrett 
v. Philadelphia Rapid Transit Co,, 23 
Pa. Dist. 149; Philadelphia v. Weller, 
4 Brewst. 24. 

R. I.—Warren Bros. Co. v. Taylor, 
29 R. I. 96, 69 A303; Watson v. Tripp, 
11 R. i 98, 23 AmR 420, 

Tex.—Galveston, ete. R. Co: 
White, (Civ. A.) 32 SW 186. 

Vt.—Batty v. Duxbury, 24 Vt. 155. 

Ont.—Mead v. Etobicoke Tp., 18 
ae 438; Carty. v. London, 18 Ont. 
122, 

{a] If the city authorities suffer 
a railway company to erect a bridge 
at.a street crossing, and maintain 
it, together with the approaches 
thereto, in such manner as to render 
it a public nuisance, the city is liable 
for the consequences, and this liabil- 
ity cannot be evaded by urging the 
duty of the company to bridge its 
line at street crossings and keep it 
in proper condition. Bentley v. At- 
lanta, 92 Ga. 623, 18 SE 1013. 

[b] In Quebec a municipal corpo- 
ration has been held not responsible 
for an accident which occurs on a 
road within the limits of the munici- 
pality, where the road is under the 
eontrol of a turnpike company. 
Brunet v. St. Joachim de la Pointe 
Clare, 14 Que. Super. 278, 

7. Hyde v. Boston, 186 Mass, 115, 
71 NE 118; Campbell v. Stillwater, 
32 Minn. 308, 20 NW 320, 50 AmR 
567. And see to same effect Steuben- 
ville v. McGill, 41 Oh. St. 235. 

Effect of abandonment or closing 
of street generally see infra § 1770. 

8 Noyes v. Gardner, 147 Mass. 
505, 18 NE 423, 1 LRA 354: Whitcher 
v. Somerville, 138 Mass. 454; Bailey 
v. Boston, 116 Mass. 423 note; Hawks 
v. Northampton, 116 Mass. 420; Pol- 
lard v. Woburn, 104 Mass. 84: White 
v. Quincy, 97 Mass. 489; Davis v. 
Leominster, 1 Allen (Mass.) 182; 
Sawyer v. Northfield, 7 Cush. (Mass.) 
490: Jones v. Waltham, 4 Cush. 
(Mass.) 299, 50 AmD 7838. 

9. Highways generally see High- 
ways §§ 445, 446. 

10. Ala.—Lipscomb vy. 
161 ‘Ala. 173,49 S 872. 

Tl].—Chicago v. Hannon, 115 Ill. A. 
182: Chicago v. Hannon, 94 Ill. A. 143. 

Kan.—Topeka v. Cook, 72 Kan. 595, 
84 P 376. : 

Ky.—Oakdale v. Sanders, 155 K¥. 
352, 159 SW 812; Gee v. Hopkins- 


Vv. 


Bessemer, 


ville, 154 Ky. 263, 157 SW 30, 46 
LRANS 229. 

' Me.—Gilpatrick y. Biddeford, 51 
Me. 182. e 


Ree idee: Baleiere vy. Brannon, 14 Md. 
Mass.—Jones vy. Boston, 201 Mass. 
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closed or vacated so as to relieve the city from 
lability for its condition.? 
ute the municipality is not bound to keep high- 
ways in repair where other suitable provision is 
made therefor, the lability of the municipal cor- 
poration will not be limited by implication from a 
special obligation placed upon a railroad company 
to keep the highway in repair, except in so far as 
such obligation for the construction or operation 
of the railroad deprives the municipality of the 
power to discharge the general statutory duty to 
which it is subjected.§ 

[§ 1764] 2. Ways as to Which Duty Is Imposed®°— 
a. General RuJes—(1) Liability in General. In order 
that a municipal corporation may be responsible 
for an injury resulting from the condition of a 
traveled way, it is necessary that such way be a 
public street or highway which the corporation is 
bound to maintain and repair;!° and to impose 
liability under a statutet! the place to which the 
attributable must be within the in- 
tention of the statute.12 


Where under the stat-. 


A city not under any 


267, 87 NE 589. 

Minn.—Peterson y. 135 
Minn. 384, 160 NW 1026. 

Mo.—Griflfin vy. Chillicothe, 311 Mo. 
648, 279 SW 84, 42 ALR 1273; Coch- 
ran yv. Wilson, 287 Mo. 210, 229 SW 
1050; Curran y. St. Joseph, 143 Mo. 
A. 618, 128 SW 203. 

N. H.—Smith v. Northumberland, 
36, No. 38: 

N. Y.—Horey v. Haverstraw, 124 
N.Y. 2738) 26 NEY 532) Kosmak—v 
New York, 117 N. Y. 361, 22 NE 945; 
Sweet v. Poughkeepsie, 75 App. Div. 
274, 78 NYS 60; Swindell v. New 
York, etc., SS. Co., 98 Mise. 350, 163 
ee 48; Holt v. Buffalo, 160 NYS 

Pa.—Cunius v. Edwardsville, 63 
Pa. Super. 118: McClafferty v. Phila- 
delphia, 17 Pa. Dist. 28, 43 Pa. Co. 480. 

Vt.—Hyde v. Jamaica, 27 Vt. 443. 


Jordan, 


Va.—Roanoke y. Sartini, 123 Wa. 
415.96 SE 763. 
Wash.—Ottolengui v. Seattle, 59 


Wash. 37, 109 P 206. 


W. Va.—Michae'son vy. Charleston, 
Tl! We» Vaey 36; 0b (SB) aa: 

Wis.—Bishop v. Centralia, 49 Wis. 
669, 6 NW 358. 

B. C.—Von Mackensen v. Surrey, 
21 B, C. 198, 22 DomLR 253, 8 West 
Wkly 541. 

N. B.—Crilley v. St. John, 32 N. 
B. 579: 

Ae aE v. Toronto, 27 Ont 

Sask.—Jones v. Swift Current, 8 
Sask, L. 310, 23 DomLR 11, 31 West 
LR 899, 8 WestWkly 1100. 

[a] Private way.—A city is not 
liable for a_defect in a private way. 
ee v. Lowell, 3 Allen (Mass.) 

[b] Way not a way of necessity.— 
A city is not responsible for an ob- 
struction in a way not a way of nec- 
essity, because persons other than 
the one injured used such way. Bal- 


timore v. Brannon, 14 Md. 227. 
11. See supra § 1758. ° 
12. Jones v. Boston, 201 Mass 


267, 87 NE 589; Hemphill v. Boston, 
8 Cush. (Mass.) 195, 54 AmD 749; 
Bowman v. Boston, 5 Cush. (Mass.) 
ii~Mace va tonia,, 90) Mich 104, 51 
NW 184; Peterson v. Jordan, 135 
Minn. 384, 160 NW 1026; Bishop v. 
Centralia, 49 Wis. 669, 6 NW 353. 

[a] Diustrations.—(1) A stairway 
leading into a public building is not 
a “highway or a town way” or a 
“way entering on and uniting with 
an existing public highway.” Me- 
Neil v. Boston, 178 Mass. 326, 59 
NE 810. (2) If a private way has 
been opened from a public way, and 
has been dedicated to public use, and 
has become such a way as is within 
Gen. St. ¢..43 §§ 82, 83,. a town is 
liable for a defect in the public way 
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duty to construct a highway, which exercises its 
option to do so, is liable for failure to maintain 
the highway in a condition reasonably safe for the 
purpose for which it is intended.'* 


Mode of establishment generally. 


of the establishment of a way as such a street or 
highway is not as a rule material.'* 
is ordinarily necessary than to show that the way 
was in actual possession or control of the city and 
used by the public as a thoroughfare at the time.’® 
The mere dedica- 
tion of land for a street will not impose liability 
for its condition upon the city unless the dedica- 


Dedication and acceptance. 


between the part wrought for pub- 
lic travel and the entrance of the 
private way, unless it has cautioned 
the public against entering upon such 
private way. Paine v. Broctor, 138 
Mass. 564. (3) A part of a school- 
house lot, belonging to the city and 
adjoining a highway left open and 
graded uniformly with the sidewalk 
for convenience of access to the 
schoolhouse, is not “a way entering 
on and uniting with” the public high- 


way. Sullivan v. Boston,°126 Mass. 
540. (4) Paths marked out, graded, 
paved, repaired, and kept clear of 


snow by a city, crossing common 
ground used by the inhabitants as a 
place of public resort, and serving 
as one means of communication be- 
tween public streets with which they 
connect, between posts such as are 
used at the entrance of walks de- 
signed for foot passengers, are not 
ways “opened and dedicated to the 
public use.” Oliver v. Worcester, 102 
Mass. 489, 3 AmR. 485. 

Alleys see infra § 1771. 

Parkways see infra § 1771. 

13. Seymour v. Salamanca, 137 _N. 
Y. 364, 33 NE 304; Urquhart v. Og- 
densburg, 91 N. Y. 67, 48 AmR 91 
note; Gillespie v. Newburgh, 54 N. 
Y. 468; Prather v. Spokane, 29 Wash. 
549, 70 P 55, 92’ AmSR 923, 59° LRA 
346; Rowe v. Ballard, 19 Wash. 1, 
52 P 321; Taake v. Seattle, 18 Wash. 
MS ble 8625 

14 U. S.—Gallagher v. St. Paul, 
28 Fed. 305. 

Conn.—Makepeace v. 
74 Conn. 360, 50 A 876. 

Me.—Todd v. Rome, 2 Me. 55. 
. Md.—Kennedy v. Cumberland, 
Md. 514, 9 A 234, 57 AmR 346. 

Mass.—Veale v. Boston, 135 Mass. 
187. 

Minn.—Phelps y. Mankato, 23 Minn. 
276. 

N. H.—Sweeney v. Newport, 65 N. 
H. 86, 18 A 86. 

Pa.—Brobst v. 227 
Pa. 596, 76 A 422. 

R. I.—Stone v. Langworthy, 20 R. 
I. 602, 40 A 832. 

Vt.—Batty v. Duxbury, 24 Vt. 155. 

Wash.—Taake v. Seattle, 16 Wash. 
90, 47 P 220. 

Wis.—Nuthals v. Green Bay, 162 
Wis. 434, 156 NW 472. 

{a] Prescription.— Establishment 
of a highway by prescription is suffi- 
cient. Todd v. Rome, 2 Me. 55; Ken- 
nedy v. Cumberland, 65 Md. 514, 9 A 
934, 57 AmR 346; “Veale ‘vy. Bos- 
ton, 135°Mass. 187; Aston v. Newton, 
134 Mass. 507, 45 AmR 3847; Gould 
v. Boston, 120 Mass. 300; Smith v. 
Northumberland, 36 N. H. 38; Willey 
vy. Portsmouth, 385 N. H. 303. 

[b] Dlegality of establishment.— 
A city may be liable for defects in a 
street which it has laid out and in- 
vited the public to use, notwithstand- 
ing illegality in the proceedings to 
open it. Taake v. Seattle, 16 Wash. 
90,347 P2220, 

15. U. S.—Gallagher vy. St. Paul, 
28 Fed. 305. 

D. C.—Scheuch v. District of Co- 
lumbia, 44 App. 118. 

Mass.—Eklon v. Chelsea, 223 Mass. 
213, 111. NE 866; Barron v. Water- 
town, 211 Mass. 46, 97 NE 622. 


Waterbury, 
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Williamsport, 


requires.1® 
Public user. 
But the manner 


Nothing more 


Minn.—Miller v. Duluth, 134 Minn. 
418, 159 NW 960, 

Mo.—Peltier v. St. Louis, 237 Mo. 
686, 141 SW 608; Maus v. Springfield, 
101 Mo. 613, 14 SW 630, .20 AmSR 
634; Beauden vy. Cape Girardeau, 71 
Mo. 392; Stretch v. Lancaster, (A.) 
206 SW 388; Browning v. Aurora, 
190 Mo. A. 477,.177 SW 685; Boyd 
v. Springfield, 62 Mo. A. 456; Gar- 
nett v. Slater, 56 Mo. A. 207; Golden 
v. Clinton, 54 Mo. A. 100. 

Mont,—May y. Anaconda, 26 Mont. 
140, 66 P 759. 

N. Y.—Schafer v. New York, 154 N. 
Y. 466, 48 NE 749; Brusso v. Buffalo, 
90 N. Y. 679; Bennett v. Kent, 125 
Mise. 23, 209 NYS 311; Swindell v. 
New York, etc., SS. Co., 98 Misc. 350, 
163. NYS 48; May v. Brooklyn, 19 
NYS 670 [aff 17 NYS 348, and app 
dism 139 N. Y. 650 mem, 35 NE 207 
mem]. 

Pa.—McKelvey v. Juniata Borough, 
265 -Pa., 56, L108 4A 205. 

Tex.—Austin v. Ritz, 72 Tex. 391, 
9 SW 884. 

Wash.—Richardson v. Seattle, 97 
Wash, 521, 166 P 1131; Lauten- 
schlager v. Seattle, 77 Wash. 12, 137 
P3823. 

And see infra § 1766. 

16. Conn.—Guthrie v. New Haven, 
31 Conn. 308. : 


Ill.—Richmond y. Marseilles, 154 
Ill. A. 345; Krisch v. Chicago, 150 
Ds Ax 19%. 


Ky.—Raines v. East Tennessee Tel. 
Co., 150 Ky. 670, 150 SW 8380; Clay 
City v. Abner, 82 SW 276, 26 KyL 
602; Cochran v. Shepherdsville, 43 
SW. 250, 19 KyL 1192. 

Me.—Mayberry v. Standish, 56 Me. 
342; State v. Wilson, 42 Me. 9. 

Md.—Ogle v. Cumberland, 90 Md. 
59, 44 A 1015; Kennedy v. Cum- 
Dertaucs 65 Md. 514, 9 A 234, 57 AmR 

Minn.—St. Paul v. Seitz, 3 Minn. 
297, 76 AmD 753. , 

Mo.—Benton y. St. Louis, 217 Mo. 
687, 118. SW. 418, 129. AmSR 561; 
Downend v. Kansas City, 156 Mo. 
60, 56 SW 902, 51 LRA 170; Baldwin 
v. Springfield, .141 Mo. 205, 42 SW 
717; ‘Meiners v. St. Louis, 130 Mo. 
274, 32 SW 6387; Drimmel v. Kansas 
City, 180 Mo. A. 339, 168 SW 280; 
Curran v. St. Joseph, 143 Mo. A. 618, 
128 SW 208; Scheffer v. Hardin, 140 
Mo. A. 18, 124 SW 569; Atkinson vy. 
Nevada, 133 Mo. A. 1, 112 SW 1022. 

Nebr.—Imperial v. Wright, 34 Nebr, 
732, 52) NW 3874. 

N. Y.—Oswego v. Oswego Canal 
Coin 6 N.Y.) 2078) Morsetsy. )Droy.wss 
Hun 301. 

Oh,—Millikin vy. Bowling Green, 9 
Oh. Cir. Ct. 498, 6 Oh. Cir: Dec. 483. 

Pa.—Grant v. Dickson City Bor- 
ough, 2385 Pa. 586, 84 A 454; Down- 
ing v. Coatesville Borough, 214 Pa. 
291, 638 A 696; Cunius v. Edwards- 
ville Borough, 638 Pa. Super. 118. 

Tex.—Poindexter v. Schaffner, (Civ. 
A.) 162 SW ~- 22: 

Va.—Winchester v. Carroll, 99 Va. 
727, 40 SE 37. 

W. Va.—Zirkle y. Elkins, 93 W. Va. 
39, 115 SH 875. 

[a] The mere fact that work had 
been done on a street not accepted by 
a borough, by the street commis- 


Tay 
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ai rere 


tion has been accepted,’® although a formal accept- 
ance is not necessary,!? 


unless the statute so 


In some jurisdictions it has been 
held that acceptance of a street so as to bind the 
municipality to keep it in a reasonably safe con- 
dition may be implied from a general, long con- 
tinued use by the public.'® 
it has been held that mere public use of land as a 
street, even though dedicated for this purpose, 1s 
not sufficient in the absence of a recognition of. 
the thoroughfare or an exercise of jurisdiction over 
it by the municipality,?° especially where the way 


On the other hand 


sioner before the accident thereon, 
is immaterial, where it was not 
shown that his action was with the 
knowledge of the borough council, 
or that it had been ratified. Grant 
v. Dickson City Borough, 235- Pa. 
536, 84 A 454, 

[b] Dedication and acceptance.— 
A street dedicated to public use and 
accepted by a municipality must be 
kept in a safe condition for public 
travel by the municipality the same 
as a street laid out by municipal au- 
thorities. Brobst v. Williamsport, 
227 Pa. 596, 76 A 422; Ackerman v. 
Williamsport, 227 Pa. 591, 76 A 421. 

Necessity of acceptance generally 
see Dedication §§ 67-69. 

17. U. S.—Gallagher y. St. Paul, 
28 Fed. 305. : 

Conn.—Makepeace v. Waterbury, 74 
Conn. 360, 50 A 876. 

Iowa.—Dunn v. Oelwein, 140 Iowa 
423,-118 NW 764. 

Mo.—Curran v. St. Joseph, 264 Mo. 
656, 175 SW 584; Benton ‘v. St. 
Louis, 217 Mo. 687, 118 SW 418, 129 
AmSR 561; Meiners v. St. Louis, 130 
Mo. 274, 32 SW 637; Maus v. Spring- 
field,. 101 Mo. 613, 14 SW = 630, /20 
AmSR 634; Proctor v. Poplar Bluff, 
(A.) 184 SW 1238; Ballew v. St. Jo- 
seph, 163 Mo. A. 297, 146 SW 454; 
Hemphill v. Morehouse, 162 Mo. A. 
566, 142 SW 817. 

Mont.—May y. Anaconda, 26 Mont. 


1140, 66 P 759. 


Pa.—Kniss v. Duquesne, 255 Pa. 
417, 100 A 1382, 
Va.—Roanoke v. Sartini, 123 Va. 


415, 96 SE 763; Winchester v. Car- 
MOV OS: War tail. AOL SH Ot. : 

Wash.—Cady v. Seattle, 42 Wash. 
402, 85 P 19. 

Effect of improvement, repair, or 
ore of recognition see infra 

18. Imperial vy. Wright, 34 Nebr. 
732, 52 NW 3874 (acceptance required 
to be confirmed by ordinance). 

19. Benton: y. St. Louis, 217 Mo. 
687, 118 SW _ 418, 129 AmSR 561; 
Ballew v. St. Joseph, 163 Mo. A. 297, 
146 SW 454; Hemphill v. Morehouse, 
162 Mo. A. 566, 142 SW 817; Curran 
Vou Sto JSoseph,,. 143°. Mo... A. 61853128 
SW 203; Kniss v. Duquesne, 255 Pa. 
417, 100 A 1382; Ackerman vy. Wil- 
liamsport, 227 Pa: 591, 76 A 421: 
Cady _v. Seattle, 42 Wash. 402, 85 P 
19. Contra Downend vy. Kansas City, 
156 Mo. 60, 56 SW 902, 51 LRA 170; 
Atkinson v. Nevada, 133 Mo. A; 1, 
112 SW 1022; Garnett v. Slater, 56 
Mo, A. 207; Cunius y. Edwardsville, 
63 Pa. Super. 118. 

Generally see Dedication § 76. 


20. Me.—State vy. Wilson, 42 Me. 9. 
Nis Y¥.—Kelley \ vit Droy,: 243) App: 
Div. 496, 211 NYS 5; Fountaine vy. 


Fuld, ete., Knitting Co., 207 App. Div. 
542, 202 NYS 5385. aa 

Oh.—Millikin v. Bowling Green, 9 
Oh. Cir. Ct..493, 6 Oh. Cir. ‘Dec. +483. 

W. Va.—Zirkle v. Elkins, 93 W. Va, 
39, 115 SE 875; Michaelson v. Charles- 
ton, 71 W. Va. 35, 75 SE 151; Hast 
v. Piedmont, ete, R. Co., 52 W. Va. 
396, 44 SEH 155. 

Sask.—Jones v. Swift Current, 8 
Sask. L. 310, 28 DomLR 11, 31 West 
LR 899, 8 WestWkly 1100. 

Generally see Dedication § 75. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| §§ 1764-1766} 
‘sought to be established by user is a defective 
approach from private property to a public street ;*+ 
and a fortiori no liability will attach where the 
use is not general, but is confined to owners of 
property abutting on the street a persons going 
to and from such property.?* 

[§ 1765] (2) Unopened or Unimproved Streets 
or Ways. A municipal corporation is not liable 
for injuries from defects in a street which it has 
not opened for publie use or attempted to im- 
prove,** even though there has been a dedication 
and acceptance of the land as a street.24 But the 
rule does not apply to a case where a nuisance 
te adjoining property is maintained in a. street 
‘which, by condemnation, has passed under the con- 
‘trol of the municipality.*° On the other hand, to 


render the municipality liable, it is not necessary | 


that a street shall have been actually improved,® 
where the municipality permits or invites the pub- 
le to use it as a street;°" the lability for defects 
accrues as soon as the street is opened for public 
travel," and the fact that the time fixed for the 
completion of the work of construction has not 
elapsed is 1mmaterial.2® So where a municipality 
has closed a street for improvements and diverted 
traffic to a dedicated but unimproved street, it 
will be liable for injuries resulting from the con- 
dition of the latter street.2° If a municipality 
undertakes to improve a street it must exercise ordi- 
nary care to put it in-a reasonably safe condition 
for public travel,’ having, however, a reasonable 
21. McCook v. Parsons, 


77 Nebr. 
132, 108 NW 167. 23, .341 Pa. iCo,. 
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Clafferty v. Philadelphia, 17 Pa. Dist: 
480; 


‘ 
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diseretion as to the character and quality of the 
repairs or improvements it will make.*? Irregu- 
larity in the manner of ordering an improvement 
is no defense to an action for personal injuries 
resulting from negligence in failing to keep the 
street in a safe condition after it has been opened.*% 

Partly improved street. Where a municipality 
in the proper exercise of its authority sets apart 
one side of a street and improves it for public 
travel, it is notice to the public that that part 
alone is intended for that purpose;*+ but it does 
not take from the public the right to travel on 
such unimproved street, and a traveler who uses 
the street may assume that the municipal authori- 
ties -have done no affirmative act to make the same 
dangerous.*° 

Reservation of part of street. A municipal cor- 
poration cannot, by mental reservation of its offi- 
cials, segregate a small section of a continuous 
street, and thereby avoid the duty to keep in re- 
pair the part so reserved, but must give public 
notice of the reservation, as by erecting a barrier.*® 

[§ 1766] (3) Effect of Improvement, Repair, or 
Other Acts of Recognition of Streets or Ways. 
Municipal recognition and sanction of the use of a 
street, so as to render the municipality lable for 
injuries from defects therein, may be shown by 
the acts of proper officers as well as by formal ordi- 
nances.27 So if the municipal authorities have 
treated a place as a public street, taking charge 
of it and regulating it as they do other streets, 


A. 597, 187 SW 127; Roanoke v. Sar- 


22. Raines v. East Tennessee Tel. 
Co., 150 Ky. 670, 150 SW» 880, 152 
Ky. 205, 153 SW 224: Kelley v. Troy, 
213 App. Div. 496, 211 NYS 5. 

23. U. S.—Hughes v. Baltimore, 
12 F. Cas. No. 6,844, Taney 243. 

Ala.—Athey v. Tennessee Coal, etc., 
Co., 191 Ala. 646, 68 S 154; Bessemer 
v. Carroll, 154 Ala. 506, 45 S 419. 

Ky.—Dudley v. Smithland, 174 Ky. 
248, 192 SW 21; Gee v. Hopkinsville, 
154 Ky. 263, 157 SW 30, 46 LRANS 


229; Harney v. Lexington, 130 Ky. 
251; 9 113) 4S byt Kellar v. Louis- 
wesc 10 Ky. Op. 541 


aa Me.—Blaisdell. ‘y. Portland, 39 Me. 

Minn.—Miller vy. Duluth, 134 Minn. 
418, 159 NW 960. ~ 

Mo.—Jackson v. Sedalia, 193 Mo. 
-A. 9597, “187 SW 127:' Rabbit vw. St. 
Joseph, (A.) 186 SW 1131; Robinson 
v. Kansas City, 179 Mo. A. 211, 166 
Sw 343. 

Oh.-—Dayton v. Rhotehamel, 90 Oh. 
St. 175, 106 NE 967: 

Pa.—McClafferty v. Philadelphia, 
ApKPalo Dist, 2343 Pa. iCof -480: 

Tex.—Austin v. Ritz, 72 Tex. 391, 
9 SW 884. 


Va.—Roanoke y. Sartini, 123 Va. 
415, 96 SE 763. 
Wash.—La Breck vy. Hoquiam, 95 


Wash. 463, 164 P 67, LRA1917F 297; 


Ottolengui v. Seattle, 59 Wash. 37, 
109 P 206. ; 

eer v. Torento, 27 Ont. 
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And see cases supra § 1764 

[a] Paper street.—The mere fact 
that a street or public way appears 
on. a plat of the city is not sufficient 
to impose liability where it is not 
opened for public travel. Hunter 
v. Weston, 111 Mo. 176, 19 SW 1098, 
17 LRA 633; Rabbit v. St. Joseph, 
(Mo. A.) 186 SW 1131; Heckler v. St. 
Louis, 138 Mo. A. 277 (a city cannot 


be held liable for an accident occur- |. 


ring ‘on land which the municipal au- 
thorities had laid out as a street and 
directed to be improved, unless it is 
shown that under the circumstances 
it was its duty to have.prepared the 
street and to have thrown it open for 
travel prior to the accident); Mc- 


72 Tex. 391, 9 SW 884. 
infra note 24. 

{b] ‘The mere fact of establishing 
a highway by judicial action does not 
of itself so far open it to the pub- 
lic as to. render the municipal _ cor- 
poration responsible for accidents 
that may occur to persons traveling 
thereon. Blaisdell v. Portland, 39 
Me. 113 (holding, however, that the 
inhabitants of a city are liable for 
damages occasioned by defects in 
one of their highways, after it is 
built and opened to the public, al- 
though the time they were allowed 
for its construction after accept- 
ance had .not..elapsed, if they 
had reasonable notice of the de- 
fects). 

24. Hageage v. District of Colum- 
bia; “42 Appa i@b. ©) L09ks Curran. wv. 
St. Joseph, 264 Mo. 656, 175 SW 584; 
Reynolds v. St. Joseph, (Mo. A.) 193 
SW 888; Jackson vy. Sedalia, 193 Mo. 
A. 597, 187 SW 127; Scheffer v. Har- 
din,.v 140 Moy? A.) 13), 124 SW 569; 
Downend v. Kansas City, 71 Mo. A. 
529; Dayton v. Rhotehamel, 90 Oh. 
St, 175, 106 NEH967- 

25. Brown v. Scruggs, 141 Mo. A. 
632, 125 SW 537 

26. Ind.—Lafayette Vv. -Larson, 73 
Ind. 367. 

Kan,.—Osage City v. Larkin, 40 Kan. 
ay 19 P 658, 10 AmSR: 186, 2 LRA 

Mo.—Robinson v. Kansas’ City, 181 
SW 1004; Benton v. St.. Louis, 217 
r Mo. 687,'118 SW 418, 129 AmSR 561; 
Meiners v. St. Louis, 130 -Mo. 274, 
32 SW 637 (the liability of a city 
for injury on a street does not de- 
pend on whether it has changed the 
natural grade of such street so as 
to comply with its ordinance relative 
thereto). i 

Va.—Newport News v. Scott, 103 
Va. 794, 50 SE 266. 

Wash.—James vy. Seattle, 68 Wash. 
359, 123° P. 472% Brabon v. Seattle, 
29 Wash... 6, 69. P-365. 

27. Miller v. Duluth, 134 Minn. 
418, 159 NW 960; Brigman v. St. 
Joseph, 213: Mo. A. 577, 251 SW 724; 
MeMillian v. Clinton, (Mo. A.) 210 
SW 918; Jackson v. Sedalia, 193 Mo. 


Austin.v. Ritz, | tini, 123 Va. 415; 96 SE) 7625 Cady 
And see cases ie Seattle, 42 Wash. 402, 85 P 
28. Aurora, Vv. Pulfer, 56 i111. 270; 
Chicago, jv. Martin, ‘49 Ill.; 241; 95 
AmD 590; Joliet v. Verley, 35 Ill. 
58, 85 AmD 342; Bradbury v. Ben- 
ton, 69 Me. 194; Lowell v. Mos- 
cow, 12 Me. 300; Omaha v. Richards, 
49 Nebr. 244, 68 NW 528; Seymour 
v. Salamanca, 137 N. Y. 364, 33 NE 
804;, McNish v. Peekskill, 22 App. 
Div. 631, 48 NYS 210. 
23. Blaisdell v. Portland, 39 Me. 
113%, duoker,, ~via, Damon,;, 17. Pick. 


(Mass.) 284. 


30. wey nolds} v. St. Jgseph, -(Mo. 
A.) 193 SW 88 
31. “Gee v. +, pkinsville, 154 Ky. 


263, 157 SW 30, 46 LRANS 229. 

22. Dudley v. Smithland, 174 Ky. 
248, 192 SW 21; Gee-v. Hopkinsville, 
bee Ky. 268, 157 SW 30, 46 LRANS 

33. Hoyt v. Danbury, 69 Conn. 341, 
37 A 1051; Seymour v. Salamanca, 
137 N.-Y. 364, 33 NE 304 [aff 14 NYS 


947]. 
34 Garr v. McMechen, 86 W. Va. 
594, 104 SE 101. 


35. Garr v.- McMechen, supra 
(where a travéler was held entitled 
to recover for injury caused by fall- 
ing into a hole several feet in depth 
and in diameter, covered over with 
boards upon which earth was placed 
so as. to conceal the presence of such 


hole, and allowed to remain in this 
condition until the boards had 
rotted). 


Traveled track or way necessary 
for use see infra § 1790. 

36. Roanoke v. -Sartini, 123 Va. 
415, 96 SE 763. 

37. Connor y. Nevada, 188 Mo. 148, 
86 SW 256, 107 AmSR 314; Downend 
v. Kansas City, 156 Mo. 60, 56 SW 
902, 51 LRA 170; Baldwin v. Spring- 
field,:141 Mo. 205, 42 SW 717; Maus 
v. Springfield, 101 Mo. 618, 14 SW 
630, 20 AmSR 634; Beaudean v. Cape 
Girardeau, 71 Mo. 392; Hill v. Se- 
dalia, 64 Mo. A. 494; Golden v. Clin- 
ton, 54 Mo. A. 100; Schenck v. Butler, 
50 Mo. A. 106; Walker v. Point 
Pleasant, 49 Mo. A. 244; Pittston vy. 
Duffy,.1 LackLegRee (Pa,) 370., 


984 [43 C.J.] 


and an individual is injured in consequence of 
defects or obstructions, the corporation cannot, 
when it is sued for such injury, throw the party 
upon an inquiry into the regularity of the proceed- 
ings by which the land became a-street, or into 
the authority by which the street was originally 
established;** and the fact that the street is con- 
structed in a different manner from that authorized 
is immaterial.2° This rule is applicable where the 
municipality has caused the street to be graded*° 
or paved,*! or otherwise improved.4? So evidence 
that a municipality repaired a street is admissible 
to show that it has assumed control of the street ;** 
but the fact that it had repaired other streets in 
that part of the city where the street in ques- 
tion is located does not constitute an implied ac- 
ceptance of the latter street;#4 nor does a subse- 
quent resolution to repair a street render the mu- 
nicipality hable for a prior accident.*® 

Be pee a acts of officers. The mere fact that 


38. S.—Manchester vy. Ericsson, 40. 
105..U. Ve 347, 26 L. ed. 1099; New 
Mork Vi; Shefiield, 4 Wall. 189, 18 L. 
ed. 416. Kan. 274. 

Ill.— Champaign v. Patterson, 50 
Ill. 61; Richmond v. Marseilles. 190 
PAY "227; Wikel v. Decatur, 146 Ill. 
A. 513 Chicago--v. Baker, vo iil. a. | 5265. 32 
413 [aff .195 Ill. 54, 62 NE iat Paul, 
Roodhouse vy. Christian, DO sll A 
107 [aff 158 Ill. 137, 41 NE 748]. 

Ind.—Goshen yv. Myers, 119 Ind. 


234 SW 294. 


482, 2 SW 481; 


196, 21 NE 657; Aurora v. Colshire,| Poplar Bluff, 

55 Ind. 484. Snickles v. St. 
Kan.—Leavenworth y. Laing, 6] 308, 136 SW 752; 

Kan. 274. 140 Mo. A. 13} 124 SW 569. 


Md.—Kennedy v. Cumberland, 65 
Md. 514, 9 A 234, 57 AmR 346. 

Mich.—Will v. Mendon, 108 Mich. 
251, 66 NW 58. 


. Nebr.—Ord v. 
69 NW 964. 


M ae ICIPAL C ORPORATI ONS 


Ala.—Sutton v. 
Ala, A. 483, 60 S 954. 
Kan.—Leavenworth  v. 


Ky.—Denker y. Lowe, 192 Ky. 660, 


Minn.—tTreise v. St. Paul, 36 Minn. 
NW 857; 
19 Minn, 245. 
Mo.—Brennan v. St. Louis, 92 Mo. 
Chance vy. St. Joseph, 
95 Moy Ace as 190 SW 24; 
(A.) 
Joseph, 155 Mo. A. 

Scheffer vy. Hardin, 


Nash, 50 Nebr. 335, 


N. Y.—Seymour v. Salamanca, 137 
N. Y. 364, 33 NE 304. 


[$$ 1766-1767 


a public officer may have made some repairs or 
otherwise exercised some authority over a street 
will not impose liability for its condition upon 
the municipality unless his acts were done by its 
authority.*® 

Private way. The fact that municipal officers in 
constructing or repairing a public way incidentally 
improve a private way does not make the municipal- 
ity liable for injury from defects in the private 
way.*7 So the laying of drains in a private lane 
within the municipal limits is not equivalent to an 
acceptance of such lane as a public street, so as— 
to render the municipality liable for injury to a 
person falling on the sidewalk therein.*® 

[§ 1767] (4) Streets or Ways Constructed by 
Others or with State Aid. On the principle above 
stated’? a municipality has been held to be liable 
for injuries received on a highway within its con- 
trol, although the highway, or the defective part 
thereof, had been constructed by another ;*° and this 


Bessemer, 7,18 Ont. 458. 
Agen Gilpatrick v. Biddeford, 51 Me. 

[a] For example, if the officers of- 
-a town, in constructing or repairing 
a public way, dispose of the waste 
rocks or earth for the benefit of some 
individual, in such a manner as to 
improve a private way belonging to 
him, the repairs so made upon the 
private way are made for the owner 
of it, and not for the town, and the 
town is not thereby estopped from 
denying its location, in an action to 
recover for injuries sustained in con- 
sequence of defects in such way. 
Gilpatrick v. Biddeford, 51 Me. 182. 

48. Tougas v. Montreal, 12 Que. 
Super. 532. 

49. See supra § 1766. 


Laing, 6 


Lindholm v. St. 


Proctor v. 
184 SW) 123; 


Minn.—Phelps v. Mankato, 23 Minn, Va. —Roanoke v. Sartini, 123° Va. 50. Cal.—Barton y. McDonald, 81 
276. 415, 96 SE 763. Cal. 265, 22 P 855; Schulte v. North 
Mo.—Curran v. St. Joseph, 264 Mo. 41. Sewell v.- Cohoes, 75 N. Y.| Pac. Transp. Co., 50 Cal. 592. ' 
656, 175 SW 584; Maus v. Spring-| 45, 31 AmR 418 [aff 11 Hun 626]. Ill.—Flora v. Naney, 136 Ill. 45, 
field, 101 Mo. 613, 14 SW 630, 20 AmSR 42. Byerly v. Anamosa, 79 Iowa|26 NE 645; Marseilles v. Howland, 
634; Pyle v. University City, (A.) |] 204,44 NW 359; Henderson vy. White,| 124 Ill. 547, 16 NE 883. 
279 SW 217; McMillian vy. Clinton, } 49 SW 764, 20 KyL 1525; Meiners v. Ind.—Aurora vy. Bitner, 100 Ind. 


(A.) 210 SW 918; Stretch v. Lan-| St. 
caster, (A.) 206 SW 388; Proctor v. 
Poplar Bluff, (A.) 184 SW 123; Schef- 
fer v. Hardin, 140 Mo. A. 13, 124 SW 


Twedell v. St. 


Mont.—May v. Anaconda, 26 Mont. 
140, ee P19: 

N. H.—Stark v. Lancaster, 57 N. 
H. 88; Gilbert v. Manchester, 55 N.| NYS 511; 
H. 298. 18 NYS 272. 

N. Y.—Wakeman v. Wilbur, 147 43. 
Ne YY. 657 42, 4NB 3425 Seymour v. 
Salamanca, 137 N. Y. 364, 33 NE 
304; Ivory v..Deerpark, 116 N. Y.| 348. 
476, 22 NE 1080; Pomfrey v. Sara- 
toga Springs, 104 N. Y.°-459, 11 NE | 251, 
43; Sewell v. Cohoes, 75 N. Y. 45, 
31 AmR 418 [aff 11 Hun 626]; McVee| 526, 
v. Watertown, 92 Hun 306, 36 NYS| Paul, 
870; May v. Brooklyn, 19 NYS 670 
{aff 17 NYS 348, and app dism 139 
N. Y. 650 mem, 35 NE 207 mem]. 

N. C.—Gilbreath v. Greensboro, 153 
N. C. 396, 69 SE 268. 

Tex.—Austin vy. Ritz, 72 Tex. 391, 
9 SW 884; Still v. Houston, 27 Tex. 
Civ. A. 447, 66 SW 76; Waxahachie 
v. Connor, (Civ. A.) 35 SW 692. 


Y. Super. 289 


66 NW 58. 


19 Minn. 


NYS °511. 
N. 
345, 40 SE 116. 


Va.—Roanoke vy. Sartini, 123 Va. 
415, 96 SE 7638. A.) 35 SW 692. 
Wash.—Richardson y. Seattle, 97 Vt.—Coates v. Canaan, 
Washi) 521,7°166) Per ti3t? Lauten= 


schlager v. Seattle, 77 Wash. 12, 137 
P 323; Taake v. Seattle, 18 Wash. 
Lisi ble 362: 

W. Va.—Phillips v. Huntington, 35 
W. Va. 406, 14°SE 17; Wilson ‘v. 
Wheeling, 19 W. Va. 325, 42 AmR 44, 


Wis.—Codner 
Chandl. 291, 


Ikennedy 


780. Md. 514, 9 A 234, 57 AmR 346. 

Kennedy v. Cumberland, supra. 
Chicago v. Hannon, 115 Ill. A. 
183; Grant v. Dickson City Borough, 
84 A 454; 
McKees Rocks Borough, 64 Pa. Super. 
Bishop v. Centralia, 49 Wis. 669, 
6 NW 353; Hubert v. Yarmouth Tp., 


Wis.—Hart v. Red Cedar, 63 Wis. 45. 
634, 24 NW .410; Cronin v. Delavan, 46, 
50 Wis. 375, 7 NW 249; Houfe v. 
Fulton, 34 Wis. 608, 17 AmR 4638;] 235 Pa. 586, 
Lemon v. Hayden, 13 Wis. 159. 

39. Pekin v. Newell, 


26 Ill. 320,] 145: 
79 AmD 378. 


Louis, 130 Mo. 274, 32 SW 637; 
Joseph, 
547, 152 SW 432; Snickles v. St. Jo- 
seph, 155 Mo. A. 308, 1836 SW 752; 
569. Hickok v. Plattsburgh, 41 Barb. (N. 
Y.) 1380; Hutson v. New York, 7 N. 
[TE OING eke. 
AmD 526]; Greenberg v. Kingston, 22 
McCormick v. Amsterdam, 


Ky.—Henderson y. White, 49 
SW 764, 20 Kyl 1525. 
Me.—McCann vy, 


Mich.—Will v. Mendon, 108 Mich. 


Minn.—tTreise v. St. Paul, 36 Minn. 
82) INW.. 857 


Mo. —O’Malley v. Lexington, 99 Mo. 
A. 695, 74 SW 890. 

Nebr.—Imperial v. Wright, 34 Nebr. 
732, 52 NW 374: Plattsrmouth v. Mit- 
chell, 20 Nebr. 228, 29 NW 593. 

N. Y—Greenberg v. Kingston, 22 


C.—Neal v. Marion, 129 N. C. 

Tex.— Waxahachie v. Connor, (Civ. 

Whitney v. Essex, 42 Vt. 520; Folsom 
v. Underhill, 86 Vt. 580. 

3 Pinn, 259. 


Unauthorized acts of officers see 
eases infra note 46, 


396; Aurora v. Colshire, 55 Ind. 484. 
lowa.—Whitlatch v. Iowa Falls, 
199 Iowa _ 73, 201 NW 83. 

Kan.—Cottonwood Falls v. Chase 
County, _l13.-Kan) 1642") 21350. 64e= 
Rosedale v. Golding, 55 Kan. 167, 40 
P 284; Wallace v. Hvans, 43 Kan. 
509, 238 P 596, 8 LRA 52. 
ee v. Benton, 69 Me. 

Mass.—Aston v. Newton, 134 Mass. 
507, 45 AmR 347; Weare v. Fitch- 
burg, 110 Mass. 334; Kellogg v. 
Northampton, 8 Gray 504. 

Minn.—Graham vy. Albert Lea, 48 
Minn. 201, 50 NW 1108. 

Miss.—Atkinson vy. Decatur, 131 
Miss. 707, 95 S 689. 

Nebr.—Chadron y. Glover, 43 Nebr. 
732, 62 NW 62; Kinnev v. Tekamah, 
30 Nebr. 605, 46 NW 835. 

N. H.—Willey v, Portsmouth, 35 
N; By 803. 

N. Y.—Jewhurst v. Syracuse, 108 
N. Y. 303, 15 NE 409; Saulsbury v. 
Ithaca, 94 N. Y. 27, 46 AmR 122; 
Clapper v. Waterford, 62 Hun 170, 
16 NYS 640; Hiller v. Sharon Springs, 
28 Hun 344: McCormick v. Amster- 
dam, 18 NYS 272. 

vVt.—Potter v. Castleton, 53 Vt. 435; 
Dickinson vy. Rockingham, 45 wt. 99, 

Wis.—Cartright v. Belmont, 58 Wis. 
370, 17 NW 287; Houfe v. Fulton, 34 
Wis. 608, 17 AmR 463. 

[a] Construction by county.—(1) 
That a street was constructed by the 
county and is used as an approach 
to a bridge does not affect the duty 
of the city to keep it in a reason- 
ably safe condition for travel, where 
the statute declares roads within the 
city limits to be subject to city regu- 
lations. Whitlatch v. Iowa Falls, 
199 Iowa 73, 201 NW 88. (2) In en- 
acting L., (1917) e¢ 80, providing a 


167 Mo. A. 


163. 50 


Bangor, 58 Me. 


Lindholm v. St. 


51 Vt. 131; 


Bradford, 3 


Cumberland, 65 


Wahl vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1767-1770} 


applies to sidewalks and crossings built by private 
citizens.6+ But the municipality ineurs no lability 
for defects in a way constructed by others, and 
not adopted as one of the public streets of the 
municipality.®? ; 

State-aided roads. A statutory exemption of mu- 
nicipalities from liability for injury on roads upon 
which the work of construction is done or repairs 
made in whole or in part at the expense of the 
state does not apply to a road which has not been 
made a state-aided road at the place where the 
injury occurs, although other parts have been so 
aided.5’ 

[§ 1768] (5) Streets in Annexed Territory. A 
municipality by bringing a highway within its eor- 
porate limits and leaving it open for public travel 
becomes bound to maintain it,°>* and this is true 
whether it has been formally laid out and opened 
or has been established by user.6> The municipality 
may be liable even for defects which existed at 
the time of its incorporation, if it failed to exercise 
proper diligence in removing them,°* but it is not 
jointly liable with a town because the highway 
officers, who were guilty of negligence in failing 
to repair a defect, were elected in part by the 
vote of a portion of territory which was after- 
ward incorporated into the city.*” 

[§ 1769] (6) Streets or Ways Outside of Mu- 
nicipal Limits. A municipality is not ordinarily 
liable for defects in ways not within the municipal 
_limits,5 even though it is authorized by statute 
to appropriate money for the maintenance and im- 


system for the construction and 

maintenance of bridges and culverts | St. 
within the jurisdiction of the board Ss. 
of county commissioners, it was not} Road Comrs., 


MUNICIPAL CORPORATIONS 


Oh.—Steubenville v, King, 
610 


C.—Pope v. St. 
46 S. C. L. 407. 
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provement of such ways.®® So it is not lable for a 
defective highway outside the state, although it 
was constructed under a statute of another state 
declaring the city lable for improper construction 
and repair.®°° Nor is it liable for injury result- 
ing from defects in a bridge which the statute au- 
thorized the municipality to build on a road of 
the county outside of the municipal limits, but 
which did not impose on the municipality the duty 
of maintaining the bridge.®t On the other hand a 
municipality may maintain a highway outside its 
boundaries under such circumstances as to make 
it liable for defects,°? especially where they are 
caused by positive acts of. negligence on the part 
of the municipality.°* So it has been held that, 
where a municipality is authorized by its charter 
to construct roads connecting it with parks beyond 
its limits, the municipality “is hable for the neg- 
ligence of its officers and employees for failing to 
guard an opening in the road where they were 
engaged in back filling near a newly constructed 
bridge.** 

Place of accident. Where an accident starts on 
that part of the highway outside of the municipal 
boundary, but culminates within the municipality by 
reason of defects in the way therein, the municipal- 
ity is lable.®® 

[§ 1770] (7) Abandonment or Closing of Street. 
A municipal corporation may abandon a street or 
temporarily close it for publie travel, and be ex- 
onerated from obligation to keep it suitable for 
public use.°® But until it has employed such pre- 
23 Oh.; duct in such a manner as to be 

dangerous to travelers, the pile not 
Luke’s Parish 


being lighted. Roy y. Kansas City, 
204 Mo. A. 332, 224 SW 432. 


the intention of the legislature to Tex.—State v. Jones, 18 Tex. 874. 64. Denver v. St. James Touring 
deprive incorporated cities of their W. Va.—Hanley v. Huntington, 3.7) Car, ete. Co:,- 682 Colo. 2103) 41.838 P 
control over streets and alleys wholly| W. Va. 578, 16 SE 807. 734. 

within the city limits, or to relieve 55. Ivey v. Birmingham, 190 Ala. 65. Hodel v. Cheswick Borough, 


them of the liability incident to such 
control. Cottonwood Falls v. Chase 
County, 113 Kan. 164, 213 P 648. (3) 
A municipality is not divested of all 
control over such of its streets as 
may be improved and maintained by 
the county under L. (1914) c 255 
(Hemingway Code § 7179), and it is 
not relieved of its duty to the pub- 
lic to keep such streets in a rea- 
sonably safe condition for travel. 
Atkinson y. Decatur, 131 Misc. 707, 95 
NYS 689. 
51. See infra § 1773. 


52. Bishop v. Centralia, 49 Wis. 
669, 6 NW 353. 
53. Miner v. Franklin, 78 N. H. 


240, 99 A 647 [dist Grace v. Belmont, 
7S Ne ELS 12097 <A 220. (where “the 
whole road was subject to state con- 
trol) ]. 

Statutory exemptions generally see 
supra § 07. 

54, Ala.—Ivey v. Birmingham, 190 
Ala. 196, 67 S 506; McCain v. State, 
62 Ala. 138. 

Ark.—Fitzgerald v. Saxton, 58 Ark. 
494, 25 SW 499. 

Ga.—Georgia R., etc., Co. v. Tomp- 
kins, 138 Ga. 596, 75 SE 664; Macon 
vy. Leonard, 13 Ga. A. 387, 79 SH 
241; Macon v. Morris, 10 Ga. A. 
298, 73 SE 539. 

Til.—Snell v. Chicago, 133 Ill. 413, 
24 NE 532, 8 LRA 858. 


Ind.—Frankfort v. Coleman, 19 Ind. 


A. 368, 49 NE 474, 65 AmSR 412. 

Iowa. — MeCullom y. Blackhawk 
County, 21 Iowa 409. 

Kan.—Rosedale v. Golding, 55 Kan. 
167.2 40) P2284. 

Ky.—Oakdale v. Sanders, 155 Ky. 
352, 159 SW 812, 156 Ky. 224, 160 
SW 952. 

N. Y.—Nelson v. Canisteo, 100 N. 
Y. 89, 2. NE 473; Bhrgott v. New 
York, 96 N. Y. 264, 48 AmR 622; 
Richards v. New York, 48 N. Y. Super. 
315. 


196, 67 S 506; Macon vy. Leonard, 13 
Ga. A. 387, 79 SE 241; Macon _v. 
Morris, 10° Ga. A. 298, 73 SE 5395 
Frankfort v. Coleman, 19 Ind. A. 368, 
49 NE 474, 65 AmSR 412; Oakdale v. 
Sanders, 155 Toye o 2s 5 94S Wea ee, 
156 Ky. 224, 160 SW 952. See Kniss 
Vv. Duquesne, 255 Pa. 417, 100 A 132 
(a borough may be liable, although 
not in existence when the street was 
dedicated and accepted by the pub- 


lic). 

As Macon vy. Morris, 10 Ga. A. 
298, 73 SE 5389; Nelson v. Canisteo, 
100 N. Y. 89, 2 NE 473; Scranton vy. 
Catterson, 94 Pa, 202. 

57. Embler v. Wallkill, 132 N. Y. 
222, 30 NE 404. 

§ “betes liability generally see infra 
" 58. Peterson v. Jordan, 135 Minn. 


384, 160 NW 1026; Stealey v. Kan- 
sas City, 179 Mo. 400, 78 SW 599. 
59. Peterson v. Jordan, 135 Minn. 
384, 160 NW 1026. 
60. Becker v. La Crosse, 99 Wis. 


414, 75 NW 84, 67 AmSR 874, 40 
LRA 829. 

61. Montezuma .v. Law, 1 Ga. A. 
579, 57 SEH 1025. 


Negligence in respect to: 
Brigaes generally see Bridges §§ 62- 
114. 


Drawbridges see infra § 1945. 

62. Bennett v. Kent, 241 N. Y. 
385, 150 NE 302 (causeway through 
reservoir maintained by New York 
peat in Putnam County). 

Roy v. Kansas vee 204 Mo. 
A. O32, 234 SW. 1382. 

[a] Mlustration.—Since the Kan- 
sas City charter allows it to ac- 
quire and maintain bridges and via- 
ducts outside its limits, the building 
of a viaduct in Kansas to afford 
communication with a Kansas muni- 
cipality was not ultra vires, and the 
city is liable for its positive negli- 
gence in placing lumber on the via- 


57 Pa. Super. 605. 

{a] Tustration.—In an action for 
personal injuries suffered at a cross- 
ing of a street over a railroad, a 
recovery may be had against the 
borough where there was a curve 
on the railroad tracks which was 
partly within a neighboring town- 
ship, and along the whole of the 
curve the rails were permitted to ex- 
tend about two inches above the 
planks placed between the rails, and 
the planks were in an uneven con- 
dition so that the wagon which plain- 
tiff was driving started to skid in 
the township, and continued to skid, 
owing to the condition of the planks, 
in the borough, and was finally so 
jarred in the borough by a projecting 
plank that plaintiff was thrown out 
and injured. Hodel v. Cheswick Bor- 
ough, 57 Pa. Super. 605. 

66. Ill.—Chicago v. McKenna, 114 
TS, “AZ P2i\0. 

Ky.—Tegtmier v. Covington, 183 
Ky. 312, 209 SW 382; Knenfle v. Lauf- 
fer, 182 Ky. 514, 206 SW 788; Oak- 
dale v. Sanders, 155 Ky. 352, 159 SW 
812; Lawrenceburg v. Lay, 149 Ky. 
490,149 SW 862, 42 LRANS 480, 
AnnCasi914A 1194. 

Mass.—Torphy v. Fall River, 188 
Mass. 310, 74 NE 465; Jones v. Col- 
lins, 177 Mass. 444, 59 NE 64; Tinker 
v. Russell, 14 Pick. 279. 


Mich.—Hamilton y. Detroit, 105 
Mich. 514, 683 NW 511: Southwell v. 
Mich. 438, 42 NW 


Detroit, 74 
118. 

Miss.—Stainback v. Meridian, 79 
Miss. 447, 28 S 947, 30 S 607. 

Mo.—Griffin v. Chillicothe, 311 Mo. 
648, 279 SW 84. 

N. Y.—Horey v. Haverstraw, 124 N. 
Yee lomea0n NB prooe. 

Tenn.—Anderson y. Turbeville, 6 
Coldw. 150. 

Wash.—Lautenschlager v. Seattle, 
77 Wash, 12,.137 P 323; Peterson vy. 
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cautions as shall be sufficient effectually to warn 
travelers in the exercise of ordinary care and 
prudence that such highway has been closed to 
public travel, its lability to all persons without 
and the question 
whether or not the means employed were sufficient 
to bring about an actual discontinuance of the 
highway is one to be determined upon the facts 
The decision of the ques- 
tion may involve the consideration of such mat- 
‘ters as the situation of the highway, the modes 


notice remains unchanged ;°? 


in each particular case.°* 


commonly adopted for closing 


traveler’s knowledge of such modes, and similar 
The vacation or discontinuance of a street, 
in order to relieve the municipality from liability, 
must be legally accomplished’? by some unequivocal 
A municipality cannot absolve itself from 
liability for injuries caused by a defective side- 
walk by adopting and publishing an ordinance 
vacating the street in which the sidewalk is lo- 
cated, where it permits the walk to remain and 


facts.®9 


act." 


MUNICIPAL CORPORATIONS 


highways, the | or Ways?°’—(1) 


nary travel.” 


be used as it was before the vacation." 


Seattle, 40 Wash. 33, 82 P 141, 
AnnCas 735. 
[a] Street undergoing repair.— 


(1) A city is not liable for injuries 
to one attempting to cross an out- 
lying and wholly improved street, 
undergoing repair, there being noth- 
ing in the surroundings to consti- 
tute an invitation from the authori- 
ties to uSe the street, and no reason 
for them to suppose it would be used 
under such: circumstances. McNish 
v. Peekskill, 22 App. Div. 631, 48 
NYS 210. (2) A municipality may 
entirely close a street while repairs 
are going on, and, if the closed con- 
dition is properly indicated, there is 
no liability for injuries to one using 
it. Knepfle® vy. Lauffer, 182 Ky. 514, 
206 SW 788. 

67. Conn.—Munson vy. Derby, 37 
Conn. 298, 9 AmR 332. 

Ga.—Holliday v. Athens, 10 Ga. A. 
709, 74 SE 67. 

Til.— Chicago v. McKenna, 114 Ill. 
A. 270. 

Ky.—Tegtmier v. Covington, 183 
Key: .312,° 209 SW. 3882; Knepfie’ v. 
Lauffer, 182 Ky. 514, 206 SW 788; 
Lawrenceburg v. Lay, 149 Ky. 490, 
149 SW 862, 42 LRANS 480, AnnCas 
1914A 1194, 

Mass.—Torphy v. Fall River, 188 
Mass. 310, 74 NE 465; Jones v. 
Collins, 177 Mass. 444, 59 NE 64; 
D’Amico v. Boston, 176 Mass. 599, 
58 NE 158; White v. Boston, 122 
Mass. 491. 

Mich.—Hamilton vy. Detroit, 105 
Mich. 514, 68 NW 511; Alexander v. 
Big Rapids, 76 Mich. 282, 42 NW 1071; 


Southwell v. Detroit, 74 Mich, 438, 
42 NW 118. 

Minn.—O’Leary v. Mankato, 21 
Minn, 65. 

Miss.—Stainback v. Meridian, 79 
Miss. 447, 28 S 947, 30 S 607. 
’Mo.—Gerber v. Kansas City, 311 


Mo. 49, 277 SW 562; Stephens v. 
Macon, 83 Mo. 845; Ahlfeldt v. Mexico, 
129 Mo. A. 193, 108 SW 122. 
N. Y.—Ireland v. Oswego, 
Plank “Road Co.,. 13 oN. Y;,.b26: 
N. C.—Neal v. Marion, 129 N. C. 
345, 40 SE 116 (holding that, in an 
action to recover for injuries caused 
by a defective sidewalk, it is proper 
to charge that a place in a street 
used by the town authorities and the 
public cannot be abandoned by the 
town or city so as to put persons 
on notice not to use it, without some 
action on the part of municipal au- 
thorities showing that it had been 
abandoned as a walkway, as long 
as it continues to be used and has 
the appearance of being safe). 
Pa.—Whitman v. Stipp, 270 Pa. 
401, 113 A 567. 
Wash.—Lautenschlager v. Seattle, 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Seattle, 40 Wash. 38, 82 P 141, 
AnnCas 735. 

W. Va.—Daniels v. Randolph Coun- 
ty* Ct, (69 Wii Va. 676; 7 679,0%2 (Sin 


782, 37 LRANS 1158 [eit Cycl. 

Wis.—Bills v. Kaukauna, o¢ Wis. 
310, 68 NW 992. 

Precautions against injuries from 
defects and obstructions generally see 
infra §§ 1833-1838. 

68. Norwood. v. Somerville, 159 
Mass. 105, 33 NE 1108; Howard v. 
Mendon, 117 Mass. 585; Stepnens v. 
Macon, 83 Mo. 345; Schlinski v. St. 
Joseph, 170 Mo, A. 380, 156 SW 823; 
age: v. Stipp, 270 Pa. 401, 113 A 

67 3 

[a] Warning held insufficient.— 
Merely permitting a lot of dirt to 
be piled into a street, so that over 
the sidewalk and a 00d portion of 
the street there was no travel at 
all, does not close the street so as 
to relieve the city from liability for 
injuries. Gerber v. Kansas City, 311 
Mo. 49, 277 SW 562. 

Sufficiency of precautions in case 
of defects or obstructions generally 
see infra § 1837. 

69. White v. Boston, 122 Mass. 491. 
70. Torphy v. Fall River, 188 Mass; 
310, 74 NE 465. 

[a] Validity of abandonment.— 
Where, in separating the grade of a 
street and a railroad, acting under 
an order of the city council author- 
izing the mayor to designate the 
streets which should be closed, and 
to fix the conditions under which 
they should remain closed, the mayor 
authorized the railroad company, 
which was required to perform the 
work, to close a part of the street, 
it nevertheless remained a _ public 
wey, which the city was charged 
with the primary duty of keeping 
“reasonably safe for the use of trav- 


elers.” Torphy v. Fall River, 188 
Mass. 310, 74 NE 465. 

71. Eklon v. Chelsea, 223 Mass. 
213, 111 NE 866. 

[a] Formal order closing street is 
recessary. Hurley v. Boston, 202 
Mass. 68, 88 NE 586. 

72. Eritz v..Watertown, 21 S. D. 
280, 111 NW 680. 

73. Torphy v. Fall River, . 188 
Mass. 310, 74 NE 465; Blessington 


v. Boston, 153 Mass, 409, 26 NE 1113; 
Alexander vy. Big Rapids, 76 Mich. 
282, 42 NW 1071. 

Effect of removal of barriers gen- 
erally see infra § 1838. 

74. Bickel Asphalt Pav. Co. v. 
Yeager, 176 Ky. 712, 197 SW 417. 
And see Armand vy. Montreal, 26 Rev 
LegNS 113 (holding that, where a 
city undertakes repairs on the right- 
hand side of a viaduct, and places 


§§ 1770-177 


The removal of the barriers will revive the liabil- 
ity of the municipality if it was negligent in 
causing or allowing such remoyal.7* 

Closing part of street. Where a part of a street 
is, being repaired and the municipal authorities 
leave the other part open, thereby inviting’ its 
use by the public, the municipality will be liable 
for injuries to a traveler using the part so. left 
open,’* but not for injuries to one using the part 
not open for travel.*® 

[§ 1771] b. Particular Kinds or Parts of Streets 


In General. The word ‘‘street’’ 


is a generic term and includes all urban ways. 
which can be and are generally used for ordi- 
It includes not only the roadway, 
or traveled portion, and sidewalks, but also the 
terminus,’® and the public is entitled to free pas- 
sage along any portion of it.7? A municipal corpora- 
tion has been held responsible and liable for the con- 
dition of a bridge,®° a culvert,5+ a. viaduct,§? a 
tunnel,? a boulevard,®* an approach to a publi¢ 


5|77 Wash. 12, 137 P 323; Peterson v.;a guard at the entrance of the via- 


duct to stop vehicles from passing 
on the side under repair, the owner 
of an automobile who, on the advice 
of the guardian, takes the left side, 
and in so doing collides with a tram 
car, has recourse in damages against 
the city). 

75. Chase v. Seattle, 80 Wash. 61, 
141 P 180. 

76. Width of way to which lia- 
bility extends see infra S$ 1790, 17912 

77. Carlin v. Chicago, 262 Ill. 564, - 
104 NE 905, AnnCas1915B 213 [rev 
on other grounds IT AE ASO.) 

[a] The word “place” in its most 
general sense denotes locality, situa- 
tion, or site, but also may be used 
to designate an open space or square 
in a city, a court, or street, and may 
be used synonymously with “street.” 


Carlin’ v. Chicago, 262 IN. 564, 104 
NE 905, AnnCas1915B 213 [rev 177 
Ill. A. '89]. 

78. Willis v. New Bern, 191 N. 


C.. 507, 132 SE 286. 

[a] Terminus of street must be 
kept by city in as reasonably safe 
condition as any other portion. Wil- 
lis v. New Bern, 191 N. C.' 507, 132 
SE 286 (where the terminus was a 
wharf or dock used by public for 
more than fifty years). 

191 ON? 


79. Willis v. New. Bern, 
Cs. 507, at SE 286. 

80. U. S.—Weightman v. Wash- 

meron, “i Black i 17 Ei eds: 52: 
a.—Jacksonville v. Drew, 1 

Ne 45 AmR 5. Sea 
inn.—Boyda v. Duluth, 12 n 

33, 147 NW 710. cist) 

N. Y.—Requa v. Rochester, 45 N. 
Y. 129, 6 AmR 52; Schomer v. Roch- 
ester, 15 AbbNCas 57. 

Wis.—Johnson = y. 46. 
we ii NW 187. 

Wea ictoria v. Patterson, 
ag Ba [1899] 
ue. —iStanstond v. Davis, 35 . 
F358 at ie Sy 

See Joliet v. Verley, 35 Til. 58, 85 
AmD 342 (city not liable.for not 
repairing a bridge erected without 
its consent, until it assumes control 
thereof). 

Generally see Bridges §§ 68-113. 

Condition and use of drawbridges 
and toll bridges see infra § 1945. 

81. Browning v. Aurora, 190 Mo. 
AL AT TT SWE CS bs MSidneyis sve 
Schmidt, 14 Oh. Cir, Ct. N. S. 417, 
30, 0h. Cir, CtyelosveStanstedatian: 
Davis, 35 Que. K. B. 581. 

82. Denver vy. Baldasari, 15. Colo. 
A. 157, 61 P 190; Roy v. Kansas City, 
204 Mo. A. 332, 224 SW 1382. 

83. Chicago v. Hislop, 61 Ill. 86. 

84. Burridge v. Detroit, 117 Mich. 
557; 76) NW: '84, 72 ‘AmSR 582) 49 
LRA 684, ; 
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market,** or a bieycle path,8* but not for the condi- 
tion of a sea beach;** nor is the municipality bound 
to furnish a safe and convenient access over private 
property to a place of exhibition licensed by it.8§ 
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byes 
Parkways. 


Alleys. A municipality is generally held liable 
for injuries resulting from defects in public | authority. 
alleys;°® and an alley, although small and used [§ 2772}. (2) 


by few people, is a public way if legally estab- 
i On the other hand it has 


lished or accepted2?® 
been held that a public alley is 


highway within a statute making a municipality 
liable for injuries. caused by defects in streets and 
And even where a municipality might 
otherwise be lable, no such lability attaches as 
‘to an alley never used as a public thoroughfare, 


highways.°** 


not a street or 


although it may have been dedicated to public 


85. Burke v. Baltimore City, 127 
Md. 554, 96 A 693. 

Condition and use of markets gen- 
erally see infra § 1940. 

86. Prather v. Spokane, 29 Wash. 
rete 70 P 55, 92 AmSR 9238, 59 LRA 


87. Murphy v. Brooklyn, 98 N. Y. 
642. See McGraw v. District of Co- 
lumbia, 3 App. (D. C.) 405, 25 LRA 
691 (intimating, but not deciding, 
that an act of congress establish- 
ing a free bathing beach in the Dis- 
trict of Columbia did not impose any 
duty on the District from which lia- 
bility for injury to a person on the 
beach would accrue). 


ane: Morgan y. Hallowell, 57 Me. 
LY; 
89. D. C.—Scheuch v. District of 


Columbia, 44 App. 118. 

Kan.—Osage City v. Larkin, 40 
Kan, 206, 19 P 658,.:10 AmSR 186, 2 
LRA 56 (holding that an alley re- 
tains its character as an alley, so 
as to render the city liable for in- 
juries caused by obstructions there- 
in, although the lots on both sides 
are owned by one person, and the 
alley is so intersected by the rail- 
road as to make it impassable). 

Mo.—Rutherford v. Hannibal, (A.) 
253 SW 26; Asbury v. Kansas City, 
161 Mo. A. 496, 144 SW 127. 

N. Y.—Requa v. Rochester, 45 .N. 
e129, 6 AmR 52: 

Oh.—Richards v. Stratton, 112 Oh. 


St. 476, 147 NE 645. 
Wash.—Ferguson, v. Yakima, 139 
Wash. 216, 246 P 287. 
$0. Payne v. Godwin, (Va.) 133 
SE 481. ; 
91. Face vy. Ionia, 90 Mich. 104, 


51 NW 184. 

Imposition of liability by statute 
generally see supra § 1758. 

92. Lipscomb v. Bessemer, 161 Ala, 


173, 49 S 872; Quapaw v. Holden, 
96 OKI. 281, 222 PR: 680, 

93. See infra § 1938. 

94 See infra XVIII in 44 C, J. 

95. See supra § 1755 

96. See supra §§ 1764— 1770; and 
cases infra this note. 

[a] Establishment, existence, and 


ownership of sidewalk.—(1) Failure 
of a municipality to improve a street 
in an old and well-settled part 
bounded by improved streets does 
not negative the implied invitation 
to use the sidewalk necessarily used 
by a large number of people. Brig- 
man vy. St, Joseph, 213. Mo. A. 577, 
251 Sw 724. (2) The fact that a 
public sidewalk was also used at a 
certain point as a crossing by a 
company doing business near by does 
not deprive it of its public charac- 
ter, nor does it relieve the city of 
the duty of exercising reasonable 
eare to keep it in reasonably safe 
condition for public use. Smith v. 
St. Joseph, (Mo. A.) 250 SW 616. 
(3) The fact that a street and side- 
walk constituted 2 much_ traveled 
thoroughfare was held to show that 
the city, by inviting the public to 
use such street and walk, had as- 
sumed the legal burden of keeping 
them in reasonably safe repair, 


Stretch v. Lancaster, (Mo. A.) 206 
SW 388. 
[b] Sidewalks in unimproved 


parts of street.—A city, although 
liable for constructing a dangerous 
place in unused parts of a street, is 
not bound to keep bypaths in unim- 
proved parts of streets in good side- 
walk condition... Colton v. Kansas 
City, 162 Mo, A. 429, 145 SW 494. 

[ec] Sidewalk upon county prop- 
erty.—Where a county inclosed only 
a part of the courthouse square as 
originally platted, and the remain- 
ing strip was .used for many. years 
as a street, and the sidewalk con- 
“structed by the county next to the 
square inclosed was in constant use 
by the people generally as a public 
thoroughfare of the city, the city is 
responsible for the sidewalk, the 
same as for others within its limits. 
Huntington v. McClurg, 22 Ind. A. 
261, 53 NE 658. See supra § 1767. 

[d] Abandonment.—Evidence held 
insufficient to show abandonment of 
established pathway. Jacobsen v. 
Omaha, 80 Nebr. 56, 118 NW 792. 
See supra § 1770. 

97. Ala.—Birmingham v. Gordon, 
167 Ala. 334, 52 S 430; Lord v. Mo- 
bile, 113 Ala. 360, 21 S 366 

Alaska.—Krause v. Juneau, 2 
Alaska 633. 

D. C.—Klopfer y. District of Co- 
lumbia, 25 App. 41; O’Dwyer ov. 
Northern Market Cov 5 

Ga.—Atlanta v. Hampton, 139 Ga. 
389, 77 SE 393; Columbus v. Anglin, 
120 Ga. 785, 48 SE 318; Augusta v. 
Tharpe, 113 Ga, 152, 38 SE 389; Grif- 
oe v. Stewart, 22 Ga. A. 362, ‘99 SE 

uo). 


Ill.—Sherwin v. Aurora, 257 Ill. 
458, 100 NE 938, 43 LRANS 1116; 
Decatur v. Besten, 169 Tll. 340, 48 


NE 186; Champaign y. Patterson, 50 


Ill. 61; Bloomington v. Bay, 42 Iil. 
508: luuscht vw. Odin; 158. FU. As ‘bt: 
Wikel v. Decatur, 146 Ill. A. 51; 


Wilmette v. Brachle, 110 Ill. A. 356 


[aff 209 Ill. 621, 71 NE 41]; Beards- 
town v. Clark, 104 Ill A. 568 [aff 
204 Ill. 524, 68 NE 378]; Streator v. 


Liedendorfer, 71 Ill. A. 625 [rev on 
other grounds 174 Ill. 9, 50 NE 1109]; 
Sciota v. Norton, 63 Il], A. 530. 
Ind.—Boswell v. Wakley, 149 Ind. 
64, 48 NE 637; Dooley v. Sullivan, 112 
Ind. 451, 14 NE 566, 2 AmSR 209; 


Evansville v. Frazer, 24 Ind. A. 628, 
56 NE 729. 
Iowa.—Krska v. Pocahontas, 200 


Iowa 594, 2083 NW 39; Dunn y. Oel- 
wein, 140 Iowa 423, 118 NW 764; 
Padelford v. Hagle Grove, 117 Iowa 
616, 91 NW 899; Wheeler v. Boone, 


18 Iowa 235, 78 NW 909, 44 LRA 


82 

Dddaee (prey Vie Schmit, 191. Ky. 
585, 231 SW 54; Midway v. Lloyd, 
74 SW 195, 24 KyL 2448; Louisville 
Vv. Johnson, 69 SW. 808, 24 KyL 685. 

La.—Lemoine vy. Alexandria, 161 
La. 562, 92 S 58; Aucoin v. New Or- 
leans, 105 La. 271, 29 S 502. 

Minn.—Bieber vy. St. Paul, 87 Minn. 
35, 91 NW 20; Graham v. Albert Lea, 
48 Minn. 201, 50 NW 1108; Bohen 
v. Waseca, 32 Minn. 176, 19 NW 730, 


.Div. 33, 92 NYS 82; 
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use and appears on an official map of the municipal- 


As to whether a parkway is a pub- 
lie street or way which the municipality is bound 
to keep in a safe condition there is conflicting 


Sidewalks and Crosswalks—(a) 


Liability in General. A sidewalk is usually regarded 
as part of the street,9* and under the rule imposing 
liability on municipal corporations for the care of 
their streets,®° and subject to the principles above 
stated as to the establishment and existence of a 
way as a public thoroughfare of the municipal- 
ity,°® municipalities are liable to persons injured 
by the defective condition of such sidewalks,°* 


50 AmR 564; Furnell v. St. Paul, 20 
Minn, 117. 

Miss.—Jordan  v. 133 
Miss. 440, 97 S 758. 

Mo.—Roe v. Kansas City, 100 Mo. 
190, 183 SW 404; Brigman v. St. Jo- 
seph, 213 Mo. A. 577, 251 SW 1724; 
Ross v. St. Joseph, (A.) 250 SW 625; 
Smith y. St. Joseph, (A.) 250 SW 
616; Stretch v. Lancaster, (A.) 206 
SW 388; Studer v. St. Joseph, (A.) 
185 SW 1196; Fockler v. Kansas City, 
94 Mo. A. 464, 68 SW 368; Wallis 
v. Westport, 82 Mo. A, 522; Streeter 
v. Breckenridge, 23 Mo, A. 244, 

Nebr.—Anderson. vy. Albion, 64 
Nebr. 280, 89 NW 794; Lincoln v. 
Oe 56 Nebr. 761, 77 NW_ 76. 

N. Y.—Metzroth v. ‘New York, 241 
Nw, Yet 05 o£ b.0.5 NE 519% Nelson v. 
Canisteo, 100 N.. Yu 89542 NSA 
Bullock v. New York, 99 N. Y. 654, 
2 NE 1; Saulsbury v. Ithaca, 94 N. 
Y. 27, 46 AmR 122; Davenport v. 
Ruekman, 87. N. Y. 568, 5 Transcr. 
A. 254 [aff 23 N. Y. Super. 20, 16 
AbbPr 341]; Boutet v. New York, 
199 App, Div. 835, 192 NYS 608 [app 
dism 235 N. Y. 546 mem, 139 NE 728 
mem]; Bartley v. New’ York, 102 App. 
Birngruber Vv. 
Eastchester, 54 App. Div. 80, 66 NYS 
278; Kirk v. Homer, 77 Hun 459, 28 
NYS 1009; Dougherty v. Horseheads, 
73 Hun 443, 26 NYS 642; Wilson v. 
Watertown, 3 Hun 508, 5 Thomps. & 
C. 579; Reinhard v. New York, 2 
Daly 243; Wallace v. New York, 2 
Hilt. 440, 9 AbbPr -40, 18 HowPr 
169; Lehn v. Brooklyn, 19 NYS 668 
Laff 143 N. Y. 674 mem, 39 NE 21 
mem]; Gage v. Hornellsville, 2 NYSt 
351. But see Herrington v,. Corn- 
ing, 51 Barb. 396; Hart v. Brooklyn, 
36 Barb. 226 (in both of which the 
decisions were controlled by provi- 
sions of the charter). 

N. C+—Bailey v: Asheville, 180 N. 
Cy 645, 105..SE 326. 

N. D.—Anderson y. Jamestown, 50 
NieDis 532, 196) INW i753. 

Oh.—Williams v. Eaton, 12 OhNP 
NS 1838. 

Okl1,—Canton vy. Mansfield, 108 Okl. 
60, 233 P 1071; Woodward v. Bow- 
der, 46 Okl. 505, 149 P 188. 

Or.—Humphry v. Portland, 79 Or. 
430, 154 P 897; Ryder v. La Grande, 
73 Or. 227, 144° P 471. 

Pa.—Fleming v. Wilmerding Bor- 
ough, 223 Pa. 295, 72 A 624; Kellow 
¥, wcranton, 195, Pa, 184, 45 A 676s 
Chambers v. Braddock Borough, 384 
Pa. Super. 407; Brown v. Towanda 
Rorouen. 24 Pa. Super. 378. 

Ss. Da eee v. Mobridge, 44 S. D. 
488, 184 NW 28 

Tex. eSig) Ee v. Williams, 77 Tex. 
310, 14 SW 180; Galveston vy. Bar- 
bour, 62), Tex: 172, 50 AmSR 6519; 
San Antonio v. Wildenstein, 49 Tex. 
Civ,» As bi4) 5109 .SW..231 Dallas, tv. 
Meyers, (Civ. A.) 55 SW 742; Dallas 
v. Jones, (Civ. A.) 54 SW 606. 

Va.—Radford v. Brooks, 125 Va. 
621, 100 SE 664; Gordon y. Richmond, 
83. Va. 436, 2 SE 727. 

Wash.—Billings v. Snohomish, 51 
Wash. 135, 98 P 107; Hutchinson v, 
Olympia, 2 Wash, T. 314, 5 P 606. 
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although, as in the case of streets,9® such lia- 
bility is in some jurisdictions held not to arise 
Liability is in some 
states expressly imposed by statute,! or, in some 
cases,? but not in all,* is deduced from statutes 
imposing liability for defects in streets or high- 
It has been held that a. statute divesting 
a city of the control,of ‘‘streets’’ and investing 
the county with such control does not inelude 
sidewalks, and for defects therein the city remains 
Where the duty is not on the corpora- 
tion to construct sidewalks, it has been held in 
some cases that to impose liability for their con- 
dition it must have assumed control of them;° but 
it is not relieved from this liability by reason of 
the fact that it does not recognize and assume juris- 
And while there may 
be no municipal duty to build sidewalks in the first 
instance,’ yet when once built they must be kept 
in repair,’ whether the municipality built them or 


in the absence of statute.%? 


ways. 


liable. 


diction by formal ordinance.® 


not.® 


MUNICIPAL CORPORATIONS 
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ie 


nicipality is not relieved from liability to keep a 
sidewalk in repair because it is on the outskirts 
of the municipality and not frequently used by 
the public;'° but where a street has been opened 
in an outlying district, the mere failure to con- 
struct a sidewalk will not render the municipality 
liable for injury to a person walking on the side 
of the roadway, where there was nothing in the 
surrounding conditions which would justify him in 
assuming the existence of a walk." 
hand, where for a term of years there is a gen- 
eral use by pedestrians of the part of a public 
street lying outside of the improved portion, the 
city may be deemed to have recognized such use 
and assumed responsibility for its being made safe, 
although no sidewalks have been constructed.'? 
Crossings, footpaths, and grass plots. 
nicipality sustains the same relation to its cross- 
walks with reference to its liability for injuries 
resulting from defects as it does to its streets 


On the other 


A mu- 


and sidewalks, and liability for crosswalks is also 


‘Sidewalks on outskirts of municipality. A mu- 


Wis.—Smith v. Clayton Constr. Co., 
189 Wis. 91, 206 NW 67. 
a Sr ak dare v. Tobin, 50 Can. S 


2 DomLR 253, 22 WestLR 
164, AnnCas1913B 685; Vancouver v. 
McPhalen, 45 Can. S. C. 194, 20 West 


LR 263 [dism app 15 B.C. 367, 14 
WestLR 424]. 
B, C.—Macpherson y. Vancouver, 


17 B. C. 264, 2 DomLR 288, 20 West 
LR 926, 1 WestWkly 1114; Cummings 
v. Vancouver, 16 B. C. 494, 19 West 
LR 322; Macpherson y. Vancouver, 
14 BNE. 326: 

N. B.—Campbell v. St. John, 33 N. 
18 sash 

Ont.—Huth y. Windsor, 34 Ont. L. 
245, 8 OntWN 574 [app dism 9 Ont 
WR‘'114]; Smith v. Bertie Tp., 28 Ont. 


L. 330, 12 DomLR 623; Gignec v. 
Noronto;, 11 Ont. We 61. 7 “Ont werk 
696; McGarr v. Prescott, 4 Ont. L. 


280, 1 OntWR 439 [dism app 1 Ont 
WR 53]; Kew v. London, 9 OntWR 
224; Hobin v. Ottawa, 8 OntWR 589. 

N. W. Terr.—Cuzner v. Calgary, 1 
Werroely wloa. : 

[a] Where a city has left a side- 
walk open to the public (1) the peo- 
ple have the right to assume that 
the city has fulfilled legal obliga- 
tions (Metzroth v. New York, 241 N. 
Y. 470, 150 NE 519), (2) and that 
the sidewalk is reasonably safe to 
walk upon (Metzroth vy. New York, 
supra). 

Sidewalks leading or adjacent to 
building maintained by municipality 
in governmental capacity see cases 
passim infra §§ 1929-1932, 1937, 1939. 

Width of sidewalk see infra § 1790. 

98. See supra § 1756. 

92. Saunders v. Gun Plains, 76 
Mich. 182, 42 NW 1088; Williams v. 
Grand Rapids, 59 Mich. 51, 26 NW 
279; Buchanan v. Barre, 66 Vt. 129, 
28 A 878, 44 AmSR 829, 23 LRA 488; 
St. John v. Campbell, 26 Can. S, C..1. 

1. See statutory provisions; and 
cases infra this note. 

[a] Statutes construed.—(1) Ja- 
mieson v. Edmonton, 54 Can. S. C. 
443, 36 DomLR 465, [1917] 1 West 
Wkly 1510 [allowing app 9 Alta. L. 
253, 27 DomLR 168, 33 WestLR 851, 
9 WestWkly 1287]. (2) The West 
Virginia Statute (Code [1906] § 1444) 
imposes an absolute liability on in- 
corporated cities and towns for in- 
juries sustained on account of side- 
walks being out of repair, or ob- 
structed in such a manner as to make 
it dangerous to travel thereon in the 
ordinary modes. Stanton v. Parkers- 
burg, 66 W. Va. 393, 66 SE 514. (3) 
in an action against a city for per- 
sonal injuries resulting from a de- 
fective .sidewalk plaintiff need not 


— 


allege or prove that the street had 
been used as a highway for the period 
of ten years, because Pub. L. (1887) 
Act 264 § 4, which provides that that 
act, requiring cities to keep high- 
ways in repair, shall not apply to 
highways which have not been in 
use for ten years, provides further 
that nothing in that section shall ex- 
empt cities from keeping streets and 
sidewalks in a safe condition for pub- 
lic travel. Fuller v. Jackson, 92 
Mich. 197, 52 NW 1075 [overr Clark 
v, North Muskegon, 88 Mich. 308, 50 
NW 254]. 

Statutes imposing liability in re- 
spect of streets generally see supra 

1758. 
ser Conn.—Manchester Hart- 
ford, 30 Conn. 118, 

Ida‘—Lewiston v. Isaman, 19 .Ida. 
6538, 115 -P 494. 

Me.—McCann vy. Bangor, 58 Me. 348. 

Mass.—Goodwin v. Fall River, 228 
Mass. 529,117 NEY 7965) Barronosy, 
Watertown, 211 Mass. 46, 97 NE 622; 
Mason vy. Winthrop, 196 Mass. 18, 81 


- V. 


NE 644; Gould v. Boston, 120 Mass. 
300. 

N. H.—Hall v. Manchester, 40 N. 
4.10; 


Ss) Cl—=Caston' vi Rock Hill 10Tss: 
Ce 4 9228S hor. 

Wis.—James v. Portage, 
677, 5 NW 381. 

fa] For example (1) under Gen. 
St. c 44 § 1, requiring towns and cities 


48 Wis. 


to keep “highways, town-ways, 
streets, causeways and bridges’ in 
repair, and §§ 21, 22, 26, making 


them responsible for defects in “high- 
ways” and bridges, and St. (1816) c¢ 
90, authorizing the city of Boston to 
widen “alleys,” ete, the city was 
held liable for injuries from a de- 


fective footway which had _ been 
created by prescription. Gould  v. 
Boston, 120 Mass. 300.. (2) A side- 


walk is included within the term 
“street or public ground,” as used 
in a city charter making the city 
liable to anyone for damages sus- 
tained by accident or casualty on ac- 
count of the condition of “any street 
or public ground” within the city. 
Lewiston v. Isaman, 19 Ida. 653, 115 
P 494; McLean v. Lewiston, 8 Ida. 
472, 69 P 478; Giffen v. Lewiston, 6 
Ida. 231,55 P545. (3) A statute mak- 
ing a city liable for injuries caused 
by defects in any “street, causeway, 
bridge or public way” makes the ciiy 
liable for a defective sidewalk. used 
for foot passengers, as well as for 
defects in the part of the way used 
for horses and vehicles. Caston vy. 
Rock Hill, 107 S.C. 124; 92° SH 191, 

8. Detroit v. Putnam, 45 Mich. 263, 
7 NW 815 (holding that Laws [1879] 
p 223, which gives a right of action 


against municipal corporations for 
any injury sustained by reason of 
defective public highways, streets, 
bridges, crosswalks, and _ culverts, 
does not render a municipal corpora- 
tion liable for injuries caused by de- 
fective sidewalks). 

4 Mobile v. Harker, 204 Ala. 26, 
85 S 425. 

5. Beazan v. Mason City, 58 Iowa 
233, 12 NW 279; Chapman v. Mil- 
ton, 31 W. Va. 384, 7 SE 22. 

6& Dunn y. Oelwein, 140 Iowa 423, 
118 NW 764; Harrison vy. Ayrshire, 
123 Iowa 528, 99 NW 132; Madison- 
ville v. Pemberton, 75. SW 229, 25 
KyL 347; O'Malley v. Lexington, 99 
Mo. A. 695, 74 SW 890; Cronin v. Del- 
avan, 50 Wis. 375, 7 NW 249. 

7. Van Gorder v. Seneca Falls, 105 
NYS 299; Caviness v. Vale, 86 Or. 
554, 169° P95. 

Crosswalks see infra note 15. 

8. Pritchard v. Carrier Mills, 210 
Ill. A, 686; Van Gorder v. Seneca 
Falls, 104 NYS 299; Caviness v. Vale, 
86 Or. 554, 169 P 95; Hutchinson v. 
Olympia, 2 Wash. T. 314, 5 P 606 
(holding that a city charter requir- 
ing, as a preliminary to the building 
of sidewalks, and-assessing and levy- 
ing taxes therefor, a petition by a 
majority of the property holders, or 
a vote by two thirds of the common 
council, in its favor, does not relieve 
the municipality of its duty to keep 
such sidewalks in repair when once 


built). 
9. See infra § 1773. 
10. O’Loughlin v. Pawnee City, 88 


Nebr. 244, 129 NW 271. 
Extent of use as affecting duty to 
use reasonable care see infra § 1787. 
11. Stadelmann y. New York, 126 
App. Div. 342, 110 NYS 682. 
12. Kan.—Atchison yv. Mayhood. 
69 Kan. 672, 77 P 549, 
Mass.—Aston v. Newton, 134 Mass, 
507, 45 AmR 347. 


N. C.—Neal vw Marion, 129 N. C. 
345, 40 SE 116. 
Tex.—Ft. Worth v. Nelson, (Civ. 


A.) 220 SW 123. 

Wis.—Rheinschmidt v. Tomah, 162 
Wis, 242, 155 NW 122; James v. Por- 
tage, 48 Wis. 677, 5 NW 81. 

[a] Path between street and side- 
walk.—A municipality may be liable 
for an accident caused by an ob- 
struction in a traveled path between 
a street and a sidewalk, if such 
path is generally used as a path of 
convenience, with the knowledge and 
implied consent of the city, Aston 
Grae 134 Mass, 507, 45 AmR 


13. Graham vy. Rockford, 238 Il. 
214, 87 NE 361 [aff 142 Ill. A. 306]; 
Gallagher v. Tipton, 133 Mo, A. 557, 
113 SW 674; Gerber vy. Philadelphia, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sometimes specifically imposed by statute;'* but 
such a statute does not cover lability for failure 
to construct a crosswalk.*® Where a sidewalk in 
a street crosses another street, and the crossing 
habitually used by foot passengers is a bridge or 
apron over a sewer or drain, there being no other 
convenient crossing, such bridge or apron is a part 
of the sidewalk, and the municipality will be lable 
for injuries resulting from defects therein to the 
same extent as if the injuries occurred on the 
sidewalk itself.1® A municipality is not required 
to maintain bridges or crossings over gutters or 
drainage ditches at other than regular public cross- 
ing or street intersections,‘* but when the munici- 
pality has constructed such bridges or crossings 
at places other than street intersections, thereby 
inviting the public to use them in crossing a street, 
they must be kept in repair.7> <A grass plot or 
tree space between the sidewalk and curb is a part 
of the street which the municipality is bound to 
keep in a reasonably safe condition.1® A mu- 
nicipality has also been held liable for defects in 
a walk leading from the sidewalk through a park- 
ing or grass plot to the front door of a dwelling 
60 Pa. Super. 119; Maurer v. Nor- 


folk, (Va.) 133 SE 484. 333 [rev 
fa] Rule applied.—Where a city | 228, 
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Ill.—Boender v. Harvey, 159 Ill. A. 
on other grounds 251 [ll.|Ill A. 
95 NE 1084] 
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house,2° even when such walk was built by the 
abutting owner, if the defect was caused by the 
municipality in changing the grade of the street.?+ 

Space created by setting back fence or building. 
Where a property owner has set his fence back 
and thereby dedicated a space for a sidewalk, which 
has been accepted by user, the municipality is 
bound to keep that space in a reasonably safe con- 
dition for use.2* But where an owner of a build- 
ing abutting on a sidewalk, after setting it back, 
continues to use the space previously covered by 
the building, and the municipality does not by ordi- 
nance or other act assume control of such space, 
it is not hable for injuries from defects therein.?* 

Want of knowledge on the part of a municipal 
corporation that a sidewalk is a public highway of 
the municipality does not relieve it from lability.?* 

[§ 1773] (b) Sidewalks and Crossings Built by 
Private Citizens.2° A municipality is ordinarily 
hable for defects in a sidewalk laid in a publhe 
street and used for public travel, regardless of 
who constructed the walk.?° This rule applies to a 
sidewalk originally built by an abutting owner in 
front of his property,” although without munici- 
Ill. A. 658; Champaign y. McInnis, 26 


338. See aiso Pritchard v. 
Carrier Mills, 210 Ill. A, 568 (where 


has opened a trench along the un- 
traveled portion of a _ street, and 
places temporary crossings Over the 
trench in front of the houses, the 
city is bound so to guard and light 
such crossings at night as reason- 
ably to protect persons using them. 
Gerber v. Philadelphia, 60 Pa. Super. 
LTS. 

14. See statutory provisions; and 
cases infra this note. 

{a] Statute construed.—(1) Under 
Acts (1879) No. 244, relating to the 
collection of damages sustained by 
reason of a defective public high- 
way, street, or crosswalk, and cre- 
ating a liability in favor of persons 
sustaining injury on any _ public 
highway or street by reason of neg- 
lect’ to keep such highway, street, 
and all bridges and crosswalks in 
good repair, a walk crossing a pub- 
lic alley is a crosswalk, within such 
section, as distinguished from a side- 
walk, Pequignot v. Detroit, 16 Fed. 
211. (2) Other statutes construed. 
Veale v. Boston, 135 Mass. 187;. Weare 
v. Fitchburg, 110 Mass. 334. 

{b] Nature of crosSswalk.—Where 
the question of what is to be con- 
sidered a sidewalk and what a cross- 
walk has received a settled construc- 
tion by the practice of the city au- 
thorities in levying sidewalk rates, 
and requiring the owners of prop- 
erty to keep certain parts of their 
walks in repair, such construction 
will be followed in an action against 
the city for an injury caused by a 
defect in an alleged crosswalk, in 
determining its liability therefor, the 
city being liable for defects in cross- 
walks only. O’Neil v. Detroit, 50 
Mich. 133, 15 NW 48. 

15. Williams v. Grand Rapids, 59 
Mich. 51, 26 NW 279 (holding that a 
city which has not constructed a 
crosswalk is not liable to one in- 
jured from a depression which, had 
a crosswalk been constructed, would 
constitute a defect). 

16. Atlanta v. Champe, 66 Ga. 
659; Chicago v. Loebel, 130 Ill. A. 
ASieutatt 225. ble sb2, sla INB, 79645 
Smith v. New Orleans, 135 La. 980, 
66 S 319. 

17. Meridian v. Peterson, 132 Miss. 
15 Wey tS) rsae 

18. Meridian v. Peterson, 
Hardin v. Corinth, 105 Miss. 
S 6. 

19. Ala.—Birmingham vv. Carle, 
191 Ala. 539, 68 S 22, LRA1915F 
797 


D. C.—Finney v. District of Co- 
lumbia, 47 App. 48, LRA1918D 1103. 


supra; 
99, 62 


Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7. 

Mass. —Raymond v. Lowell, 6 Cush. 
524, b3 Amp 57: 

Mich.—Johnson vy. Bay City, 164 
Mich, 251, 129 NW 29, AnnCas1912B 
866. 

Mo.—Coffey v. Carthage, 200 Mo. 
616, 98 SW 562, 186 Mo. 573, 85 SW 
532; Hutchinson v. Mullins, 189 Mo. 
A. 438, 176 SW 10838; Riley v. Kansas 
City; 161 Mo. A. (290,143 SW 5445 
Fockler v. Kansas City, 94 Mo. A. 
464, 68 SW 363. 

N. Y.—Lyman v. Potsdam, 228 N. 
We 0398, 27 PN Bsa 2e 

Oh.—Barnesville v. Ward, 85 Oh. 
St. 1, 96 NE 937, AnnCas1912D 
1234, 

Okl.—Miami v. Finley, 112 Okl. 97, 
240 P 317. 

W. Va.—Townley v. Huntington, 68 
ae Va. 574, 70 SH 368, 34 LRANS 
at 

Defects or obstructions in grass 
plot see infra § 1793. 

Traveled track or way necessary 
for use see infra § 1790. 

20. Dotey v. District of Columbia, 
25 App. .(Dy CC.) (232. 

21. Eagan v. Buffalo, 105 Misc. 
506, 173 NYS 474 [aff 188 App. Div. 
953 mem, 176 NYS 897 mem (aff 230 
N. Y. 575 mem, 130 NE 899 mem) ] 
(holding that municipalities not only 
are responsible for dangerous condi- 
tions permitted to exist in traveled 
highways, but are also liable for such 
conditions in places where travelers 
along highways would be apt to go, 


such as the junction between a 
public sidewalk and a_ private 
walk). 


Sidewalks and crossings built by 
abutters or other private persons 
generally see infra § 1773. 

223 eCaston vo Rocke Hil, 1L0ves.. c. 
124, 92 SH 191. 

23. Cunius v. Edwardsville Bor- 
ough, 63 Pa. Super. 118. 

24. Hanke v. St. Louis, (Mo.) 272 
SW 933. 

25. Cross references: 

Defects or obstructions caused by 
third persons see infra §§ 1775-— 
1784. 

Duty imposed on abutting owners 
see Supra § 1762. 

Liability of abutting owners or per- 
sons causing defects see infra 
§§ 1864-1885. } 

Sidewalks outside of highway see 
infra § 1774. 

26. Colo.—Denver v. Hickey, 9 
Colo., A. 137,47. P. 908. 

Ill.—Mt, Carmel vy. Blackburn, 53 


the municipality assumed control of 
the sidewalk). 

Ind.—Huntington v. McClurg, 22 
Ind. A. 261, 53 NE 658. 

Iowa.—Roney v. Des Moines, 150 
Iowa 447, 130 NW 396; Shannon vy. 
Tama City, 74 Iowa 22, 36 NW 776. 

Kan.—Topeka v. Sherwood, 39 Kan, 
69.0, 8 PN 933. 

Sullivan, 90 Me. 


Me.—Hutchings y. 
131, 37 A 883. 


Mass.—Weare v. Fitchburg, 110 
Mass. 334. 
ee v. St. Paul, 20 Minn. 
Mo.—Benton y. St. Louis, 217 Mo. 
687, 118 SW 418, 129 AmSR 561; 
Drimmel v. Kansas City, 180 Mo. A, 


339, 168 SW 280; Streeter v. Brecken- 
ridge, 23 Mo. A. 244, 
Nebr.—Foxworthy v. Hastings, 25 
Nebr. 133, 41 NW 132. 
Tex.—Klein v, Dallas, 71 Tex. 280, 
8 SW 90. 
Wash.—McKnight v. Seattle, 39 
Wash. 516, 81 P 998. 
ae B.—Gilmor v. St. John, 28 N. B. 
[a] Where a city accepts the dedi- 
cation of a street, and it is graded 
and a sidewalk placed thereon, that 
is an invitation to the public to use 
it, and the city is bound, regardless 
of who placed the sidewalk there, to 
maintain it in a reasonably safe con- 
dition for travel. Drimmel vy. Kan- 
aes City, 180 Mo. A. 339, 168 SW 
Ill.—Hogan y. Chicago, 168 
551, 48 NE 210; Lusch v. Odin, 
. A. 657; Blora vo Naney,. oil 
AS 493) atts £36 SIN 459026 NIE 


Ind. —Huntington v. Breen, 77 Ind. 
122 


29. 

Iowa.—Brown v. Chillicothe, 
Iowa 640, 98 NW .502 

Ky. Madisonville Vv. 
75 SW 229, 25 Kyl 347. 

Mich.—Detwiler vy. Lansing, 95 
Mich. . 484, 55 NW, 861; Buller v: 
Jackson, 82 Mich. 480, 46 NW 721. 
See also Shippy v. Au Sable, 85 Mich. 
280, 48 NW 584 (holding that, where 
a crosswalk is maintained by a city 
on a level with the sidewalk, and 
an abutting landowner constructs a 
sidewalk on top of the old one, higher 
than the crosswalk, where they join, 
thus making a step down, and the 
crosswalk at this point is in a de- 
fective condition, the city is liable 
for injuries to a child falling from 
the sidewalk). 

Minn.—Graham v. Albert Lea, 48 
Minn. 201, 50 NW 1108. 


Pemberton, 
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pal authority,?* the municipality having actual or 


constructive notice of the defect.?° 


it is the duty of the abutter to make repairs, the 
municipality is not relieved from liability.*° 
same rules have been applied to crossings,* pro- 
vided they are of utility to, and used by, the 
On the other hand a municipality 
is not liable for defects in a bridge across a gutter 
at the side of the street, not at a regular public 
crossing or street intersection, where such bridge 
was built by an abutting owner for his own con- 
venience and was not in general use by the pub- 
Moreover a municipality is not liable for 
defects in sidewalks built by private individuals 
for private use in a street not opened for public 
travel,*+ irrespective of whether the municipality 
knew or should have known that such walks had 
So no liability attaches for 
defects in steps built by a private individual and 
forming a part of the entrance to 


general public.” 


iess2 


been constructed.*® 


Mo.—Benton v. St. Louis, 217 Mo. 
687, 118 SW 418, 129 AmSR 561; Oli- 
ver v. Kansas City, 69 Mo. 79; Hill 
v. Sedalia, 64 Mo. A. 494. 

Nebr.—Kinney v. Tekemah, 30 
Nebr. 605, 46 NW 8385; Plattsmouth 
y. Mitchell, 20 Nebr. 228, 29 NW 593. 

N. H.—Lambert vy. Pembroke, -66 
N. Hi'280,- 23, A 81. 

N. Y.—Saulsbury v. Ithaca, 94 N. 
Y. 27, 46 AmR 122 [rev 24 Hun 12]; 
Hiller v. Sharon Springs, 28 Hun 344; 


Walker v. Lockport, 43 HowPr 
366. 
Oh.—Alliance v. Campbell, 17 Oh. 


Cire Cti-595,, 6" Oh. Cir: Dec. 5762. 

Pa.—Steel v. Huntingdon, 191 Pa. 
627,43 A-1398, 

Tex.—Klein v. Dallas, 71 Tex. 280, 
8 SW 90. 

Wis.—Hill v. Fond du Lac, 56 Wis. 
242, 14 NW 25. 

21 Ont. 


Ont.—Rushton y. Galley, 
L. 135, 16 OntWR 12. 

[a] Bridge in sidewalk.—A bridge 
built by a private citizen with lum- 
ber furnished by the city, and form- 
ing part of a sidewalk of a platted 
city street, and used daily, is a pub- 
lic highway, and the city is respon- 
Sible for personal injuries occasioned 
by its being covered with _ ice. 
McDonald v. Ashland, 78 Wis. 251, 47 
NW 434. 

28. I1l.—Hogan v. Chicago, 168 Ill. 
551, 48 NE 210. 

tad. ett v. Greencastle, 43 Ind. 
574. 

MA ater end v. Newton, 46 Iowa 
he 

Ky.—Bromley v. Bodkin, 77 SW 
696, 25 KyL 1245. } 

Mich.—Lombar v. East Tewas, 86 
Mich, 14, 48 NW 947. 

Mo.—Curran v. St. Joseph, 143 Mo. 
A. 618, 128 SW 2038. 

N. Y.—Saulsbury v. Ithaca, 94 N. 
Y. 27, 46 AmR 122 [rev 24 Hun .12]; 
MecVee v. Watertown, 92 Hun 306, 
36 NYS 870; Hiller v. Sharon Springs, 
28 Hun 344, 

29. Higert v. Greencastle, 43 Ind. 
te Barnes v. Newton, 46 Iowa 

Notice of defects or obstructions 
generally see infra §§ 1819-1832. 

30. See supra § 1762. 

- 31. Springfield v. Tomlinson, .79 
Ill. A, 399; Aurora v. Bitner, 100 Ind. 
396. 

[a] Alley crossing.—A city is 
under no obligation to construct a 
crossing over an alley connecting the 
walks of the street, but if it elects 
to leave such alley in its natural 
state, it is its duty to keep it free 
from obstructions; and if 
persons to place loose boards there 
which, by reason of their becoming 
warped and shifted about, renders it 
dangerous for persons having occa- 
sion to cross such alley, it will be 
liable to the same extent that it 


it allows! 


And even where | walk.®® 


The 


zen.*+ 


injuries.** 
a private build- 


would be had it undertaken to con- 
struct a crossing and allowed it to 
become out of repair. Springfield v. 
Tomlinson, 79 Ill, A, 399. ‘ 

32. Meridian v, Peterson, 132 Miss. 
7,-95 S 625. 

[a] Bridge or crossway over gut- 
ter.—An abutting property owner has 
a right to construct a bridge over a 
ditch in a street in front of his 
premises in order to obtain, access 
thereto from the street, provided it 
is constructed in such a way as not 
to interfere with the rights of the 
public, but when such a bridge is 
constructed by an abutting owner, 
the municipality is under no obliga- 
tion to maintain or repair it, unless 
it is of utility to, and to be used by, 


the general public. Meridian v. 
Peterson, 132 Miss. 7, 95 S 625. 
83. Crawford v. Griffin, 113 Ga. 


562, 38 SE 988; Philbrick v. Pittston, 
63 Me, 477. And see Fortune v. St. 
Joseph, (Mo.) 1 SW 287 (holding 
that a person injured by the break- 
ing of a plank, placed across a gully 
in a public street by the residents of 
the neighborhood, but without the 
authority of the city, and at a place 
where the gully,was not a part of 
the sidewalk or traveled way, can- 
not recover damages from the city 
for such injury). 

. Rabbit v. St. Joseph, (Mo. A.) 
186 SW 11381; La Breck v. Hoquiam, 
95 Wash. 463, 164 P 67. 

[a] Rule applied.—(1) A board 
stairway, sidewalk, and _ platform 
used to connect a street not ac- 
cepted or opened to public use with 
another is a private way not im- 
posing on the city the duty of re- 
pairing, so that it was not liable to 
one injured while using such way. 
Rabbit v, St. Joseph, (Mo. A.) 186 SW 
Ha Mee eg (2) plank walkway con- 
structed by a property owner on an 
unimproved street for convenience in 
reaching his premises is a private 
walk, although a mail carrier and 
some neighbors frequently used it in 
going to his. house. La Breck v. 
Hoquiam, 95 Wash, 463, 164 P 67. 


35. La Breck v. Hoquiam, supra. 

36. Ellingson v.. Leeds, 40 N. D. 
415, 169 NW 85. 

37. Mansfield v. Moore, 124 TI. 
133, 16 NE 246 [aff 21 Tll. A. 326]; 


O'Neil v. West. Branch, 81.Mich. 544, 
45 NW 10238; Chadron v. Glover, 43 
Nebr. 732, 62. NW 62. And see Hig- 
ginbotham v. Rome, 24 Ga. A. 286, 
100 SEH 720 (path long used by pub- 
lic with actual or _ constructive 
knowledge of municipality). 


38. Post v. Clarksburg, 74 W. Va. 
48, 81 SE 562, 52 LRANS 773. 

39. Mansfield v. Moore, 21 Ill. A. 
326 [aff 124 Ill. 133, 16 NE 246]. 

40. Foxworthy v. Hastings, 25 


Nebr. 133, 41 NW 132, 31 Nebr. 825, 
48 NW 901. 
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on the property of an 


[§ 1775] 3. Cause of or Responsibility for De- 


4l. Richmond vy. Marseilles, 190 
Tll. A. 227; Roodhouse v. Christian, 
65 (Ill. A, 107 [aff 158 Til. 137,41 
NE 748]; Will v. Mendon, 108 Mich. 
251, 66 NW 58; O’Loughlin v. Pawnee 
City, 88 Nebr. 244, 129 NW 271; Ba- 
dams v. Toronto, 24 Ont. A. 8 


42. Me.—Doyle v. Vinalhaven, 66 
Me. 348. 

Minn.—Holmwood v. Duluth, 134 
Minn. 137, 158 NW 827. 

Nebr.—McCook  yv. Parsons, 17 
Nebr. 132, 108 NW 167. 

N. Y.—Jewhurst v. Syracuse, 108 
N. Y. 303, 15 NE 409. And see Holt 


v. Buffalo, 160 NYS 750 (holding that 
a city permitted by congress to cCon- 
struct a roadway with ‘curbings 
through federal land occupied as a 
fort was not liable for injury to one 
who, while in the exercise of due 
care, tripped over an iron guard 
placed by a federal officer, rendering 
the sidewalk constructed by the gov- 
ernment outside the curb unsafe for 
travel). 

Pa.—Wahl v. McKees Rocks Bor- 
ough, 64 Pa. Super. 155. And see 
Sowers vy. Philadelphia, 63 Pa. Super. 
227 (pathway in park). A 

Wis.—Bishop v. Centralia, 49 Wis. 
669, 6 NW 353 (a city is. not ren- 
dered liable for injuries received on 
a sidewalk on an approach over pri- 
vate lands to a bridge owned by a 
county by the mere fact that it had 


acquiesced in the use of the side- 
walk by the pubitic for several 
years). 

And see to same effect Stone v. 
Attleborough, 140 Mass, 328, 4 NB 
570; Stockwell y. Fitchburg, 110 
Mass. 305. 

fa] Illustratiou.—A borough can- 


not be held liable for personal in- 
juries resulting from a defective step 
in a set of steps with platforms, on 
a side of a steep hill largely used by 
the public, where it appeared that 
the steps were wholly on private 
property, that the borough had not 
built them or adopted them as a 
public way, and that, while the street 
commissioner or street committee 
had made some slight repairs, such 
repairs had not been authorized by 
the council. Wahl v. McKees Roeks 
Borough, 64 Pa. Super. 155. 

{b] Land illegally taken by high- 
way Officers—A town is not liable 
for defects in a sidewalk built upon 
land illegally taken by the road com- 
missioners, outside the limits. Doyle 
v. Vinalhaven, 66 Me. 348. 

[c] Defective crossing from pri- 
vate property to public street does 


not render the city liable. McCook 
MRP none, 77 Nebr. 132, 108 NW 
Wea Allison v. Middletown, 10 NYSt 


Duty to erect guards generally see 
infra § 1836. . 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number, 


ing, although they occupy a portion of the side- 


[§ 1774] (c) Walks Outside of Highway. A mu- 
nicipal corporation is liable for damages result- 
ing from its neglect to keep in a reasonably safe 
condition and repair a sidewalk built or controlled 
by it within the corporate limits, although it is 
in fact without the limits of the street*” as originally 
platted ;?8 as where it is on the right of way of 
a railroad company,*? : 
abutting hotel,*° or on the land of a private citi-— 
But a municipality is not lable for de- 
fects in sidewalks established beyond the highway 
limits without its authority and of which it has 
not assumed control;#? although if the boundary 
line of the street is not visible, and the municipal- 
ity has notice of the dangerous condition but fails 
to erect a guard, it will be liable for resulting 


i 


§ 1775] 


fects, Obstructions, or Dangerous 


Acts or Omissions of Private Persons—(1) In Gen- 
The duty and consequent liability of a mu- 
nicipality to keep its streets and sidewalks in a 
reasonably safe condition for persons traveling 
thereon extends to those cases where the obstruction 


eral. 


or unsafe condition of the street is 
persons other than the agents of 


in such eases the basis of the action being neg- 


ligence,*® it devolves upon plaintiff 
city had notice of the defect, or 
knowledge thereof by the use of 
and watchfulness.* 


44, Cross references: 
Contributory negligence 

§§ 1850-1863. 
Liability of: 

Abutters or persons causing de- 

fects see infra §§ 1864-1885. 

Municipality for acts of: 

Contractors see supra §§ 1722- 
1729. 

Officers see supra §§ 1715-1721. 

Proximate cause of injury see infra 

§§ 1839-1845. 

45. U. S.—Cleveland v. King, 132 
U.S, 295, 20°%SCt'90, 33.L. ed. 334; 
Chicago v. Robbins, . Black 418, 17 
L. ed, 298; Serrot v. Omaha City, 21 
EF. Cas, No. 12,673, 1 Dill. 313. 

Ala._Birmingham vie Carte; ‘191 
Ala. 539, 68- 'S" 22; LDRAI9IbEF = 797 
[quot Bloom vy. Cullman, 197-Ala. 490, 
73 S 85, 87]; Birmingham v. Tayloe, 
105 Ala. 170, 16 S 576; Birmingham 
v. McCary, 84 Ala. 469, 4 S 630. 

Conn.—Boucher v. New Haven, 40 
Conn. 456; Jones v. New Haven, 34 
Conn, 1; Manchester v. Hartford, 30 
Conn, 118, 

Fla.—Tallahassee 
Fla, 19, 52.-AmD 358. 

Ga.—Savannah vy. Donnelly, 71 Ga. 


see infra 


v. Fortune, 3 


258; Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE. 883. 
Ida.—Lewiston v. Isaman, 19 Ida. 


653, 115 P 494. 

Tll.— Welch v. aren am 323 Ill, 498, 
154 NE 226 [aff 236 Ill. A. 520]; Chi- 
cago v. Loebel, 228 Ill. 52, 31 NE 
796 [aff 130 Ill. A. 487]; Galesburg Vv. 
Higley, 61 Ill. 287. 

Jnd.—Glantz v. South Bend, 106 
Ind. 305, 6 NE 632; Aurora v. Bitner, 
100 Ind. 396; Huntington v. Breen, 77 


Ind. 29; Elkhart v. Ritter, 66 Ind. 
136; Centerville v. Woods, 57 Ind. 
192; Grove v. Ft. Wayne, 45 Ind. 429, 


15 ‘AmR 262; Higert v. Greencastle, 
43 Ind. 574; Indianapolis, etc., 
Co. v. State, 37 Ind. 489. 

Towa.—Spurling v. Stratford, 195 
Iowa 1002, 191 NW 724; Pace v. 
‘Webster City, 138 Iowa 107, 115 NW 
888; Farrell v. Dubuque, 129 Iowa 
447, 105 NW 696; Powers v. Council 
Bluffs, 50 Iowa 197; Rowell v. Wil- 
liams, 29 Iowa 210. 

Kan.—Abilene v. Cowperthwait, 52 
Kan, 324, 34 P 795; Kansas City. v. 
Bradbury, 45 Kan. 381, 25° PP 889, 23 
AmSR 731; Atchison v. King, 9 Kan. 
550. 

Ky.—Eagan v. Covington, 166 Ky. 
825, 79 SW 1026; Mayfield v. Hugh- 
ley, 135 Ky. 532, 534, 122 SW 838 
[eit Cyc]; Bowling Green v. Bowling 
Green Gaslight Co., 112+ SW 917; 
Newport v. Miller, 98 Ky. 22, 18 SW 
835, 13 KyL 889. 

La.—Howe v. New Orleans, 12. La. 
Ann. 481. 

Md.—Baltimore vy. O’Donnell, 53 
Md. 110, 36 AmR 395; Baltimore Vv. 
Pendleton, 15 Md. 12. 

Mass.—Stewart v. Hugh Nawn 
Contracting Co., 223 Mase 525, 112 
NE 218; Bourget v. Cambridge, 159 
Mass. 388, 34 NE 455; Burt v. Bos- 
ton, 122 Mass. 223; Prentiss v. Bos- 
ton, 112 Mass. 43; Lowell v. Boston, 
etc., R. Corp., 23 Pick.: 24, 34. AmD 
33; Currier v. Lowell, 16 Pick. 170; 
Fitz v. Boston, 4 Cush. 365; Lowell 
v. Spaulding, 4 Cush. 217, 50 AmD 
775; Bacon v. Boston, 3 Cush. 174; 
Snow v. Adams, 1 Cush. 443, 

Mich.—Walls v. Detroit, 171 Mich, 


The negligence for which the 


MUNICIPAL CORPORATIONS 


Conditions*4—a. 


thereof. 8°) But 


brought about by 
the city.4® But 


to show that the 
might have had 
reasonable care 


612, 187 NW 532; Davis v. Adrian, 147 
Mich. 300, 110 NW 1084; McEvoy v. 
Sault Ste. Marie, 136 Mich. 172, 98 
NW 1006; Dotton’ vy. Albion, 50 Mich. 
129, 15 Nw 46. 

Minn.—Killeen y. St. Cloud, 136 
Minn, 66, 161 NW 260; McDowell v. 
Preston, 104 Minn. 263, 116 NW 470, 
18. LRANS 190. 

Mo.—Benton y. St. Louis, 217 Mo. 
687, 118 SW 418, 129° AmSR’ 561; 
Brennan y, St. Louis, 92 Mo, 482, 3 
SW 481; Carrington v. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR 108; 
Russell v. Columbia, 74 Mo. 480, 41 
AmR 325; Welsh v. St. Louis, 73 Mo. 
71; Fink v. St. Louis, 71 Mo. 52; Bas- 
sett. v. St. Joseph, 53 Mo. 290, 14 
AmR 446; Schweickhardt v. St. Louis, 
2 Mo. Ay 571. 

_Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821; 
Severa v. Battle Creek, 88 Nebr. 127, 
129 NW 186; Robinson y, Omaha, 84 
Nebr, 642, 121 NW 969. 


N. Y.—Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 
442; Cohen v. New York, 113 N. Y. 


532, 21 NE 700, 10 AmSR 506, 4 LRA 
406; Nelson v. Canisteo, 100 N. Y. 
89, 2 NE 473;. Requa v. Rochester, 45 
N. Y. 129, 6 AmR 52; Storrs v. Utica, 
17 N. Y. 104, 72 AmD 437; Hickok v. 
Plattsburgh, 16 N. Y. 161 note; Grif- 
fin v. New York, 9 N, Y. 456, 61 AmD 
700; Westfall v. Leamon, 198 App. 
Divi «4, \289 “NYS! 211 Johnson: tv: 
Poughkeepsie, 29 App. Div. 16, 51 
NYS 190; Wilson v. Watertown, 3 
Hun 508, 5 Thomps. & C. 579; Wen- 
dell v. Troy, 39 Barb. 329. 

N. C.—Ridge v. High Point, 176 
N. C. 421, 97 SE 369; Foy v. Winston, 
126. N. C: .381, 35 SE 609; Dillon v. 
Raleigh, 124 N.C. 184, 32 SE 548. 

Oh.—Circleville v. Neuding, 41 Oh. 
St. 465; Toledo Cons, St. R. Co. v. 
Sweeney, 8 Oh, Cir. Ct. 298, 4 Oh. 
Cire Dees. Ui: 

Okl.—Chickasha v. Daniels, 251 P 
978; Shawnee v. Sears, 39 Okl. 789, 
137 P 107, 50 LRANS 885. 
Or.—McAllister v. Albany, 18 Or. 
426, 23 P 845; Farquar v. Roseburg, 
LB LOVi 2TH 22 LOSS) 7 Am SR» 732. 

Pa.—kKost v. Ashland, 236 Pa. 164, 
169, 84 A 691 [cit Cyc]; Fleming vy. 
Wilmerding Borough, 223 Pa. 295, 72 
A 624; Koch v. Williamsport, 195 Pa. 
488, 46 A 67; Beloud v. Sayre, 56 Pa. 
Super, 215. 

Va.—Boush vy, Norfolk, 136 Va. 209, 
11% SH 86:73 

Wash.—MecKnight v. Seattle, 39 
Wash. 516, 81 P 998; Sproul v. Seattle, 
17 Wash, 256, 49 P 489. 

W. Va.—Curry v. Mannington, 23 
;W. Va. 14. 

Wis.—Klatt v. Milwaukee, 53 Wis. 
196, 10 NW 162, 40 AmR 759 

Alta. —Scott v. Calgary, [1926] 4 
pena 41013, [1926] 38 WestWkly 
722. 

N. B.—Cameron v. Moncton, 29 N. 
B. 372; Gilmor v. St. John, 28 N. B. 


325. 
N. S.—Boak v. Halifax, 57 N. S. 
LAr On te 


53. 

Ont.—Gignee v. Toronto, 
EL. V6l° 7° OntwR. 696;°. Baines® 'v. 
Woodstock, HOMOnte a, 694, 6 OntWR 
601; Castor v. Uxbridge Tp., 39a 
@ Q. Ba 13; 

[a] TIllustration.—That a meter 
box was originally installed 


in a|- 
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municipality is chargeable is not for the creation 
of the defect, but for permitting the defect to re- 
main unguarded after actual or constructive notice 


a municipality is not liable for 


injury caused by a defect or obstruction which it 
had no agency in establishing and is powerless to 
remove,*® or for injuries negligently inflicted on one 
another by persons lawfully using the streets.®° 

Concurrent liability of contractor.®* 
fense that a contractor is severally or jointly liable 
with the municipality if the latter would otherwise 
be charged with liability;°? and the converse of 
this is true where the contractor is sued.°* 


It is no de- 


sidewalk by the United States gov- 
ernment more than two years before 
an accident therefrom did not ex- 
cuse the city from its duty to use 
reasonable care to keep the sidewalk 
in reasonably safe condition for pe- 
destrians. Boush v. Norfolk, 136 Va. 
209, 117 SE 867 [dist Belvin v. Rich- 
mond infra note 49]. 
46. Ga.—Scearce Me 
33 Ga, A, 411,126 SE 8 
Mich.—Dotton Vv. ree 57 Mich. 
575, 24 NW 786. 
Mo —Johnston v. Kansas City, 211 
Mo. A. 262, 243 SW 265. : 
Nebr.—Davis v. Omaha, 47 Nebr. 
116 


836, 66 NW 859. 

N. Y.—Pettengill v. Yonkers, 
NivY., 558, 22,INED 095 025 AmSR 442; 
Harman v. New York, 148 App. Div. 
61, 131 NYS 1032; McCord v. Ossin- 
ing, 10 NYSt 407 [aff 118 N. Y. 686 
mem, 23 NE 1151 mem]; Garrett v. > 
Buffalo, 7 NYSt 96;. Bush vy. Geneva, 
3 Thomps. & C. 409. 

Pa.—kKost v, Ashland, 236 Pa. 164, 
169, 84 A 691 [cit Cye]; McConway v. 
Eppes soba 209 Pa.. .236, 58 A 

Que.—Payette -v. Montreal, 47 Que. 
Super. 169, 25 DomLR 857. 

47. See cases supra notes 45, 46; 
and infra § 1819. 

48. Johnston v. Kansas City, 211 
Mo, A. 262, 248 SW 265; Brown v. 
Louisburg, 126 N.'C. 701, -36 SE 
166, 78 AmSR 677. 

49. Udkin v. New Haven, 80 Conn. 
291, 68 A 253, 14 LRANS 868; See- 
wald v. Schmidt, 127 Minn. 375, 149 
NW 655; Belvin v. Richmond, 85. Va. 
574, 8 SE 378, 1 LRA 807; Holden v. 
Yarmouth, 5 Ont. L. 579 (rule em- 
bodied in statute). See also Tessier 
v. Ottawa, 41 Ont. L, 205, 13 OntWN 
234, 40 DomLR 12 (unauthorized ob- 
struction). 

[a] Tllustration.—(1) Where, by 
order of the judge of a state court, 
a rope is put across a public street 
to prevent travel and the resulting 
noise, which disturbs the court, and 
a traveler is injured thereby, the city 
is not liable, having had no agency 
in causing the obstruction and being 
powerless to remove it. Belvin vy. 
Richmond, 85 Va. 574, 8 SH 378, 1 
LRA 807. (2) Gen. St. (1902) §§ 
2013, 2020, providing that a city 
shall build and keep in repair all 
necessary highways in its limits, and 
be liable in damages for injuries re- 
ceived on account of defective high- 
ways, does not authorize a city to 
enter upon private property to make 
repairs essential to maintaining a 
highway in a safe condition, and 
hence, where a leader pipe from a 
building discharges water into an 
areaway, whence it runs onto the 
sidewalk and freezes, the city is not 
liable for failure to repair the pipe 
so as to prevent the drainage upon 
the sidewalk. Udkin v. New Haven, 
ero na 291, 68 A 253, 14 LRANS 

50. Post v. Clarksburg, 74 W. Va. 
48, 81 SE 562, 52 LRANS 773. 

51. Joinder of defendants see in- 
fra § 1989. 

52. Perrine v. Southern Bitulithiec 
Co., 190 Ala; 96, 66 S 705; Kinsey v. 


gem e re 


‘Kinston, 145 N. Cc} 106, 568 SH 
53. See indra § 1883. 
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[§ 1776] (2) Abutting Owners.** 
corporation is liable for injury resulting from an 
excavation or obstruction in one of its public streets, 
made by an abutting owner for his own purposes,”° 
if the corporation had actual or constructive notice 
of the dangerous condition of the street for a suf- 
ficient length of time to enable it to guard the 
The fact that a municipality can- 


public safety.°® 
~not enforce penalties against an 


failing to remove obstructions to travel will not 


relieve it from lability.®” 


[§ 1777] b. Acts of Railroad Company. The fact 
that the dangerous condition of a street resulted 
from acts or omissions of a railroad or traction 
company does not as a general rule exonerate the 
city from liability for injuries resulting to a per- 
son by reason of the Gondition of the street,°* ex- 
cept where the defect in the highway is the nec- 
essary result of the building or operation of the 
railroad, and which therefore the city cannot obvi- 


ate.6® So if a traction company 


54. Liability of abutting owners 
see infra §§ 1866-1873. 

Sidewalks and crossings built by 
abutting owners see supra § 1773. 


55. U. S.—Webster v. Beaver 
Dam, 84 Fed. 280. 

Ala.—Birmingham v. McKinnon, 
200 Ala. 111, 75 S 487. 

Colo.—Denver vy. Utzler, 38 Colo, 


300, 88 P 148. 

Conn.—Boucher v. New Haven, 40 
Conn, 456. 

Ga.—Byne v. Americus, 6 Ga. A. 
48, 64 SE 285. 

Ky.—Maryfield v. Hughley, 135 Ky. 
532; 534, 1/122 (Siw 838) Lquot.-Cye]; 
Covington v. Johnson, 69 SW 703, 24 
KyL 602. 

Md.—Baltimore v. Pendleton, 15 
Md. 12. 

rich Seek pear v. Boston, 3 
174. 

Mo.—Megson v. St. Louis, 264 SW 
15; Benton v. St. Louis, 217 Mo. 687, 
118 SW 418, 129 AmSR 561; Beane 


Cush. 


Lens Joseph, 215 Mo. A. 554, 256 SW 
BI 

N. H.—Conner v. Manchester, 73 
N. H. 233, 60 A 436. 

N. Y.—Briscoe v. Mt. Vernon, 174 


App. Div. 200, 160 NYS 924; Wendell 
v. Troy, 39 Barb. 329 [aff 4 Abb,.Dec. 
563, 4 Keyes 261]. 

Oh.—Alliance v. Campbell, 17 Oh. 
Cir (C5595) 16 On. Cixrs Dees 762. 

Pa.—Trego v. Honeybrook Bor- 
ough, 160 Pa, 76, 28 A 639. 

S. D.—Gellenbeck v. Mobridge, 40 
S. D. 157, 166 NW 631. 

Wash.—Spokane vy. Crane Co., 98 
Wash. 49, 167 P 63. 

W. Va.—Bowen v. Huntington, 35 
W. Va. 682, 14 SE 217, 


Man.—Mitchell v. Winnipeg, 17 
Man. 166. 

N. B.—Gilmor y. St. John, 28 N. B. 
325. 


Sask.—Hutson v. Reg., 6 Sask, L. 
126, 14 DomLR 372, 25 WestLR 628, 
668, 5 WestWkly 395. 

56. See cases supra note 55; and 
infra §§ 1788, 1819. 

57. Barker v. Jefferson, 155 Mo. 
A. 390, 137 SW 10 (where the side- 
walk in front of property owned by 
the state was obstructed by ridges 
of frozen snow and ice), 

58. D. C.—District of Columbia v. 
Sullivan, 11 App. 533. 

Ga.—Bentley v. Atlanta, 92 Ga, 623, 
18 SE 1013. 

Ill.— Peoria v. Gerber, 168 Ill. 318, 
48 NE 152 [aff 68 Ill. A. 255]; Casey 


Vv. Chicago “R:*Co., 184 Tl, >A. ° 4395 
Chicago v. Kubler, 133 Ill. A. 520; 
Decatur v. Hamilton, 89 Ill. “A. 


S61 aaes 
ind.—mHammond v. Jahnke, 178 Ind. 
177,. 99 “NE 39; Michigan: Gity. hy; 
Boeckling, 122 Ind. 39, 23 NE 518. 

Kan.—Kansas City v. Orr, 62 Kan. 
61, 61 P 397, 50 LRA 783; Ft.-Scott 
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repairs of a street is in charge of such repairs, 
the municipality, although not liable for an acci- 
dent caused thereby during the progress of the 
work,® is liable for an injury occurring after the 
company has finished the work, and left the street 
in a dangerous condition, which has existed long 
enough to charge the municipality with notice.** 
A general railroad act which gives a company au- 
thority to occupy a street with its tracks does 
not discharge the municipality from its duty to 


the public to keep its streets in a reasonably safe 


chargeable with 


vy. Peck, 5 Kan. A. 593, 49 P 111, 

Ky.—Louisville v. Arrowsmith, 145 
Ky. 498, 140 SW 1022. 

Me.—Phillips v. Veazie, 40 Me. 96. 

Mass.—Fowler v. Gardner, 169 
Mass. 505, 48 NE 619; Bailey v. 
Boston, 116 Mass. 423 note; Hawks 
v. Northampton, 116 Mass. 420; Pren- 
tiss v. Boston, 112 Mass, 43; John- 
son v. Salem Turnp., etc.,- Bridge 
Corp., 109 Mass. 522; Pollard v. Wo- 
burn, 104 Mass. 84; Lowell v. Merri- 
mack River Locks, etc., 104 Mass. 18. 

Mich.—Cutcher  v. Detroit, 139 
Mich. 186, 102 NW 629. 

Minn.—Campbell v. Stillwater, 32 
Minn. 308, 20 NW 3820, 50 AmR 567. 

Mo.—Roth v. St. Joseph, 164 Mo. 
A. 26, 147 SW 490; McCarroll v. Kan- 
sas City, 64 Mo. A. 283. 

Nebr.—Cushman Motor Works yv. 
Lincoln, 97 Nebr. 519, 150 NW 821. 

N. H.—Elliot v. Concord, 27 N. H. 
204. 

N. Y.—Stern vy. International R. 
Coz; 220GNI Ye (284 215 TIN EAT oO 2 
ALR 487; Hayman v. New York, 163 
App. Div. 195, 148 NYS 63; Byrne 
v. Syracuse, 79 Hun 555, 20 NYS 
912 [aff 151 N. Y. 658 mem, 46 NE 
1145 mem]; Wilson v. Watertown, 3 
Hun 508, 5 Thomps. & C. 579. 

N. C.—Dillon y. Raleigh, 124 N. C. 
184, 32 SE 548. 

Oh.—Zanesville v. Fannan, 53 Oh. 
St. 605, 42 NE 7038, 53 AmSR 664; 
Steubenville v. McGill, 41 Oh. St. 
235; Norwalk v. Jacobs, 7 Oh.- Cir, 
Ct N. Sivi229., 27 Oh: Cir, CE Go 1k 

Or.—Astoria v. Astoria, etc., R. Co., 
67 Or. 538, 186 P 645, 49 LRANS 404. 

R. I.—Watson vy. Tripp, 11 R. I. 
98, 28 AmR 420. 

S. C.—Brown v. Southern R. Co., 
111 °S. C..140, 96. SE 701. 

Tex.—Ft. Worth St. R. Co. v. Al- 
len, (Civ. A.) 39 SW 125; Galveston, 
ete., R. Co. v. White, (Civ. A.) 32 SW 


186. 
Vt.—Barber v. Essex, 27 Vt. 62; 
Batty v. Duxbury, 24 Vt. 155; Wil- 


lard v. Newbury, 22 Vt. 458. 

[a] Completion of work enjoined. 
—In an action against a city for per- 
sonal injuries caused by a defect in 
a crosswalk left by a street railway 
company in building its track, it is 
no defense that thirty days previous 
to the injury such company was en- 
joined from completing its work, 
where such city was not a party to 
the injunction suit, and in its an- 
swer admits that at the time of the 
injury it was its duty to keep the 
walk in repair. Dale v. Syracuse, 71 
Hun 449, 24 NYS 968 [aff 148 N. Y. 
750, 43 NE 986]. 

[b] Statute construed:—In Massa- 
chusetts, under Rev. L. c 51 §§ 1, 
18, providing that highways shall 
be kept in repair at the expense of 
the municipality in which they are 


condition, nor relieve it from liability for the con- 
sequences of its negligence in that respect.®* 

jllegal operation of road. A municipality is not 
liable for injury to a traveler on the highway by 
a locomotive run by a railroad company on a track 
illegally laid across the highway.** 

Concurrent liability.°* Although the railroad may 
be also liable, and responsible over to the corpora- 
tion for whatever damages it is compelled to pay 
in consequence of it, that does not affect the labil- 


situated, and limiting the liability 
of municipalities for accidents to 
cases in which the dangerous condi- 
tion could have been remedied by 
their reasonable care, and c 112 § 45 
(St. [1906] c 463 § 80), defining the 
liability of a street railway for de- 
fects in streets occupied by its 
tracks, a municipality is liable for 
a defective condition of a_ street 
between the tracks of a street rail- 
road, unless it shows that the con- 
struction and condition of the tracks 
are proper and necessary to the op- 
eration of the railway, and if they 
are improper and unnecessary, either 
as to the original construction or 
later condition, the municipality is 
liable for an accident to a traveler, 
although it has a remedy against the 
railroad. Cammett v. Haverhill, 197 
Mass. 76, 83 NE 381. 

[c] In Connecticut, under Gen. St. 
§ 1407, which imposes on municipal- 
ities the duty to repair highways 
“except where such duty belongs to 
some particular person,’’ and Pub. 
Acts (1921) ¢ 314, providing that a 
street railroad company which opens 
a portion of the highway for the 
purpose of constructing or repairing 
its tracks shall be liable for injury 
to travelers until the highway is re- 
stored, a municipality is not liable 
for injuries occurring before such 
restoration, Coletti v. Bridgeport, 
103 Conn. 117, 130 A 175. 

59. D. C.—Smith yv. District of Co- 
lumbia, 25 App. 370. 

Mass.—Davis v. Leominster, 1 Al- 
len 182. 

Mich.—Tatman vy. Benton Harbor, 
at eas 695, 74 NW 187. 

. H.—Willey v. Portsmouth, 8 
N. H. 303. Bee 

N. Y.—Fitch v. New York, 55 N, 
Y. Super, 494, 2 NYS 700 [aff in 119 
N. Y.' 608, 23 NB. 11487, 

[a] Limitation of liab‘lity—The 
general liability of a city to keep 
its street safe and convenient cannot 
be limited by implication, except 
to the extent to which the construec- 
tion and operation of the railroad de- 
prives the city of the power to dis- 
charge the duty imposed upon it by 
law. Davis v. Leominster, 1 Allen 
(Mass.) 182; Jones. y. Waltham, 4 
Cush, (Mass.) 299, 50 AmD 783. 
er aa ees [ernpo can 212 Pa. 

‘1 ; Aiken v. Philadelphi 
9 ee Saber 502. eo 

: iken y. Philadelphia, supra. 

Notice implied from time of. ex- 
cae of defect see infra §§ 1824, 

62. Wilson v. Watertown, 3 Hun 
(N, Y.) 508, 5 Thomps. & C. 579. 


3. Vinal v. Dorchester y 
(Mass.) 421. fetes 
64. Joinder of defendants see in- 


fra § 1989. 


$$$ $$ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


j §§ 1777-1780] 


ity of the municipality to the party injured.® 
[§ 1778] c. Acts of Water Company. The right 
of a person injured by falling at night into an 


excavation or over an obstruction 
insufficiently lighted and guarded 


by the fact that the defect was caused by the act 
of a company engaged in constructing waterworks 
for the city,®* provided the city had notice of 
its existence and failed to remove it.®* 
the fact that a hydrant was erected by a water 
company under a license for that purpose does 


not relieve a city of liability aft 
that the street is thereby rende 
dangerous.°®® 


[§ 1779] d. Acts of Independent 


Although a municipality is not lable for injuries 
caused by the negligence of independent public offi- 


cers in constructing or repairing 
it is the duty of a municipality to 


65. Me.—Bean v. Portland, 109 
Me. 467, 84 A 981. 

Mass.—Cammett v. Haverhill, 197 
Mass. 76, 83 ._NE 331; Hawks v. 


Northampton, 116 Mass. 420. 

Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821. 

Oh.—Zanesville v. Fannan, 53 Oh. 
St. 605, 42 NE 703, 53 AmSR 664. 

S. C—Brown v. Southern R. Co., 
Te SC. 1405 “$6. SH T01. 

66. Butler v. Bangor, 67 Me. 385. 

Injuries from excavations generally 
see infra § 1815. 

67. Pettengill v. Yonkers, 116 N. 
Y. 558, 22 NE 1095, 15 AmSR 442; 
' Sherman ‘vy. Oneonta, 21 NYS 1387 
[aff 142 N. Y. 6387 mem, 37 NE 566 
mem]; Scranton v. Catterson, 94 Pa. 
202 


Generally see infra §§ 1819-1832. 

68. Burnes v. St. Joseph, 91 Mo. 
A. 489. 

69. Generally see supra § 1717. 

70. Louisville v. Frank, 154 Ky. 
254, 157 SW 24; Connelly v. Boston, 
206 Mass. 4, 91 NE 998; Jensen v. 
Waltham, 166 Mass. 344, 44 NE 339; 
McCann v. Waltham, 163 Mass. 344, 
40 NE 20; Twogood v. New York, 11 
Daly (N. Y.) 167. 


71. Mass.—Connelly Vv. Boston, 
206 Mass. 4, 91 NE 998. 
Minn.—Hillstrom v. St. Paul, 134 


Minn. 451, 159 NW 1076, LRA1917B 


548. 
Miss.—Atkinson y. Decatur, 131 
¥ 


Miss. 707, 95 S 689, 690 [cit Cyc]. 

N. Y.—Kunz v. Troy, 104. :N. ; 
344,10 NE 442, 56 AmR 508; Cassidy 
v. Poughkeepsie, 71 Hun 144, 24 
NYS 523 [aff 143 N. Y. 670 mem, 39 
NE 20 mem]. 

Wash.—Hewitt v. Seattle, 62 Wash. 
377, 113 P 1084, 32 LRANS 632. 

[a] Excavation by water com- 
missioners, made in the course of 
repairing pipes, left unguarded. 
Deyoe v. Saratoga Springs, 1 Hun 
(N. Y.) 341, 3 Thomps. & C. 504. 

b 
DA eer hey tunnel under statutory 
authority. Connelly v. Boston, 206 
Mass. 4, 91 NE 998. 

72. O’Brien v. New York, 182 App. 
Div. 810, 170 NYS 592. 

[a] Rule applied.—Although a gas 
pipe was placed on the street sur- 
face by direction of the public serv- 
ice commission, the city, on notice, 
was bound under its general duty 
to keep its streets in a reasonably 
safe condition for travel, to shut off 
or divert travel at this point, or to 
place the street in a reasonably safe 
condition. O’Brien v. New York, 182 
App. Div. 810, 170 NYS 592. 

Notice generally see infra §§ 1819- 
1832. : 

73. Liability of municipality for 
acts done pursuant to license or per- 
mit generally see Supra § 1754. 

74. Fitch v. Hartford, 92 Conn. 
865, 102 A 768; East St. Louis v. 
Lockhead, 7 Ill. A. 838 (where a city 
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Acts of transit commission ! 
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in a city street 
is not defeated 


So also | streets.74 But 


er it has notice 
red unsafe and 


is liable for 


Public Officers.®° 


streets,’° yet if 
keep its streets | especially where 


authorized a bridge company to con- 
struct an approach, it only rendered 
itself liable tor the necessary, usual, 
and natural consequences of its act, 
such as it might reasonably foresee 
would probably result from the li- 
cense granted). 

[a] Unexpected dangers.—A city 
is not bound to provide in advance 
against unexpected dangers created 
in a highway by negligence of a li- 
censee doing private work therein, 
and is not liable unless it failed to 
use reasonable care to discover re- 
sulting defect, Fitch v. Hartford, 92 
Conn. 365, 102 A 768. 

75. U. S.—District of Columbia 
Vv. Woodbury, 136 °U. S. 4505 10" SCt 
990, 34 L. ed. 472. 

Colo.—Denver vy. Aaron, 6 Colo. A. 
232, 40 P 587. 

Conn.—Fitch vy. Hartford, 92 Conn. 
365, 102 A 768. 

Del.—Anderson v. Wilmington, 13 
Del. 516, 19° A 509° 

Ga.—Savannah vy. Donnelly, 71 Ga. 
258. 

Ill.— Sherwin v. Aurora, 168 Ill, A. 
320 [aff 257 Ill. 458, 100 NE 938, 43 
LRANS 1116]; Springfield v. Scheev- 
ers, 21 Til. A. 203: 

Kan.—Tepfer v. Wichita, 90 Kan. 
718, 136 P 317, 49 LRANS 844. 

Ky.—Gnau v,. Ackerman, 166 Ky. 
258, 179 SW 217; Brentlinger v. Louis- 
ville” RK.” Co,, 156" Ky7 635, -161" Siw 
TOT; Canlisis: =v rCamipbellis lol Ky. 
279, 151 SW 6738; Grider v. Jefferson 
Realty Co., 116 SW 691. 

Minn.—Hoppe v. Winona, 113 Minn. 
252, 261, 129° NW 577, 33 URANS 
449, AnnCasi912A 247 [cit Cyc]; 
Svendsen y. Alden, 101 Minn, 158, 112 
NwW 10. 

Miss.—Nesbitt v. Greenville, 69 
Miss. 22, 10 S 452, 30 AmSR 521. 

Mo.—Lindman v. Kansas City, 308 
Mo. 161, 271 SW 516; Haniford v. 
Kansas, 103 Mio" 172,15 (SW a7 585 
Stephens v. Macon, 83 Mo. 345; Rus- 
sell v. Columbia, 74 Mo. 480, 41 AmR 


325; Hutchinson v. Mullins, 189 Mo. 

A. 488, 176 SW 1083. 
Mont.—McCune v. Missoula, 10 

Mont. 146, 25 P 442; Sullivan vy. 


Helena, 10 Mont. 134, 25 P 94. 
Nebr.—Cushman Motor Works v. 


Lincoln, 97 Nebr. 519, 150 NW 821; 
Davis v. Omaha, 47 Nebr. 836, 66 NW 
859. 

N. C.—Seagraves v. Winston, 170 
IND Cis 648) Sie Ey DOU. 

R. I.—Gilbane v. Lent, 41 R. I. 
462, 104 A 77. 

Wash.—Lasityr v. Olympia, 61 


Wash. 651, 655, 112 P 752 [quot Cyc]. 
But see Apker v. Hoquiam, 51 Wash. 
567, 99 P 746 (holding that, where a 
city permitted an abutting owner to 
obstruct a street with gravel and 
building material, and one was _ in- 
jured at night because he was not 
warned thereof, it was immaterial to 
its liability that the original gravel 
was removed from time to time and 
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in repair, or to guard the safety of travelers in 
case the streets are necessarily out of repair, it 
cannot escape liability for injuries occasioned by 
an unguarded excavation or other defects of which 
it has notice, even though made by an independent 
publie officer in the performance of his duty. The 
hability is not based upon the act or omission of 
such officer, but upon the duty of the city as to 
in the absence of notice of the 
defect the municipality will not be liable.7? 

[§ 1780] e. License or Permission of Municipal- 
ity’*—(1) Authorized Grant. 
tions it has been held that a municipal corporation 


In some jurisdic- 


the usual and natural conse- 


quences‘* arising from the negligence of one who, 
acting under its license or permission lawfully 
granted, creates any defect or obstruction which 
endangers the safety of persons using the streets,” 


the work is done under the super- 


replaced with other material) ; 
Copeland vy. Seattle, 33 Wash. 415, 74 
P 582, 65 LRA 333 (holding that a 
city by granting a building permit 
does not render itself liable for the » 
negligent act of those constructing 
a building in throwing boards into 
the street). 

Can.—Vancouver v. Cummings, 46 
Can. S. C. 457, 2 DomLR 253, 22 West 
LR 164, AnnCasi913B 685. F 

[a] Rule applied.—(1) While a 
municipality may license private in- 
dividuals to open a public street in 
order to connect private drains with 
publie mains, it will still be liable 
for the manner in which the work is 
done as if its own servants were per- 
forming it, and if by thé negligence 
of a plumber a cellar is flooded, the 
corporation will be' liable for the 
damages occasioned thereby. Ander- 
son v, Wilmington, 13 Del. 516, 19 A 
509 [dist Hoffman vy. Wilmington, 27 
Del. 486, 90 A 41 (holding that a 
plumber was not an agent of the city 
within the meaning of 18 Del. L. e@ 
663, making cities liable for defects 
caused by their authorized agents) ]. 
(2) Where a city authorized rail- 
road contractors, building a viaduct 
to carry a street over tracks, to use 
part of- the street for storing ma- 
terials, the city was not thereby ab- 
solved from liability to a pedestrian, 
injured by a defect in the sidewalk 
outside the fence barring the street, 
and between it and a warning sign 
placed by the contractors. Gilbane 
Vi Lueit, 40 rh 46. 2s Oe 

[b] In Michigazx (1) it has been 
held that, where a municipal cor- 
poration granted a permit: to a li- 
censed plumber to excavate in a 
street, the corporation was liable for 
his negligence in leaving the ex- 
cavation unguarded and unlighted at 
night. Repperd v. Chapin, 190 Mich. 
19, 155 NW 706; Bonneville v. Al- 
pena, 158 Mich. 279, 122 NW. 618. 
(2) It has also been held that, where 
a municipality granted a license to 
move a building, subject to the su- 
pervision of the municipal authori- 
ties, the municipality was liable for 
injury caused at night by a _ pro- 
jecting timber. Hayes v. West Bay 
City;—-91 Mich. 418) 51° NW 1067. 
(3) On the other hand it has been 
held that a municipality was not 
liable for injuries caused by gravel 
left in the street by a contractor em- 
ployed by an abutting owner to con- 
struct a sidewalk, although the mu- 
nicipality gave permission to. the 
owner to build the walk. Whealy v. 
Imlay City, 161 Mich. 499, 126 NW 
714. (4) So it has been held that, 
where the duty to build a sidewalk is 
on the abutting owner, although the 
work must be done under the super- 
vision of the city engineer, and by 
statute it is made the duty of the 
city to keep its streets in a safe 
condition, the city will not be liable 
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vision of the municipality ;‘° 


for an injury caused by the negli- 
gence of a contractor, under a con- 
tract with the abutting owner, 1n 
improperly constructing a barrier to 
prevent the use of a new cement 


sidewalk by the public. Wright _v. 
Muskegon, 140 Mich. 215, 103 NW 
558: Thompson v. West Bay City, 137 
Mich. 94, 100 NW 280. 

76. Augusta v. Cone, 91 Ga. 714, 
17 SE 1005; Nixon v. Chicago, 212 
Tll. A. 365. And see supra note 75 
[b] (2) 


is : EACH a es Ky. 
258, 179 SW 217; Carlisle v. Camp- 
bell, 151 Ky. 279, 151 SW 673. 

7g. Conn.—Fitch v. Hartford, 92 
Conn. 365, 102 A 768; Boucher Vv. 
New Haven, 40 Conn. 456. | 

Del.—Anderson v. Wilmington, 
Del. 516, 19 A 509. 

Ga.—Savannah v. Donnelly, 71 Ga. 
258. 

Ee eo hare eae se 
Kan, 324, 3 i 

Me._-Jones vy. Deering, 94 Me. 165, 
47 A 140. 

Lr eae a Vile Ste) male, f 20) 
Minn, . 117. f 

R. J.—Seamons v. Fitts, 20 R. I. 
448, 40 A 3. j 

Wash.—Lasityr v. Olympia, 61 
Wash. 651, 655, 112 P 752; Sutton v. 
Snohomish, 11 Wash, 24, 39 P 278, 

AmSR 847. ; 
Ses U. S§.—District of Columbia 
v. Woodbury, ape US 45050 10. Set 

90, 34 L. ed. 472. 

: Colo._Denver v. Aaron, 6 Colo, A. 

25 AO ke SSE, 
sah 5 etnies GN v. Hartford, 92 Conn. 
365, 102 A 768; Boucher v. New Ha- 

40 Conn. 456. 
vGa,—Augusta vy. Cone, 91 Ga. 714 
17 Sf 1005; Savannah v. Donnelly, 71 
Ga. 258. 

T.—Lau v. Chicago, 153 Ill. A. 
See atte vy. Ottumwa, 193 
Towa 844. 186 NW 465. — 

Kan.—Tepfer v. Wichita, 90 Kan, 
718. 136 P 317, 49 LRANS 844. 

Ky.—Gnau v. Ackerman, 166 Ky. 
258, 179 SW 217; DeGarmo v. Vogt, 
151 Ky. 847. 152 SW 969; Carlisle _v. 
Campbell, 151 Ky. 279, 151 SW ee 


Cowperthwait, 52 


Grider v. Jefferson Realty Co., 
Sw 691. But see Bell v. Henderson, 
74 SW 206, 24 KyL 2434 (a city 


granting a permit for a platform over 
a gutter for delivery of goods to a 
storehouse is not liable for a defect 
unless it had pene or constructive 
notice thereof). 

Me-—Jones v. Deering, 94 Me. 165, 


47 A 140. 


Mich.—Repperd v. Chapin, 190 
Mich. 19, 155 NW 706. 

Minn.—Furnell v. St. Paul, 20 
Minn, 117. 

Miss.—Nesbitt v. Greenville, 69 
Miss. 22, 10 S 452, 30 AmSR 521. 

Mo.—Buttron v. Bridell, 228 Mo. 


622, 129 SW 12; Mehan v. St. Louis, 
217 Mo. 35, 116 SW 514; Haniford v. 
Kansas, 103 Mo, 172, 15 SW 753; 
Stephens v. Macon, 83 Mo. 345; Rus- 
sell v. Columbia, 74 Mo. 480, 41 AmR 
325; Schlinski v. St. Joseph, 170 Mo. 


A. 380, 156 SW 823. 
N. C.—Graham v. Charlotte, 186 
N. C. 649, 120 SH 466; Kinsey v. 


Kinston, 145 N. C. 106, 58 SE 912. 
S. D.—Rowe v. Richards, 32 S. D. 
66, 142 NW 664, LRA1915E 1069. 
Wash.—Colquhon v. Hoquiam, 120 


and the fact that 
the licensee is also liable does not exonerate the 
municipality.77 These cases proceed upon the theory 
that, being charged with the care of its streets, it 
is the duty of the city to supervise the work per- 
mitted to be done and to use suitable precautions 
to prevent accidents;’* and notice of the defect or 
obstruction in the street is not necessary, in such 
case, to fix the liability of the municipality,” 
although the municipality is not required to antici- 
pate that the licensee will exceed his authority, 
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‘and it will not 


Wash. 391, 207 P 664; Lasityr v. 
Olympia, 61 Wash. 651, 655, 112 P 
752 [quot Cyc]. But see Sproul v. 
Seattle, 17 Wash. 256, 49 P 489 (hold- 
ing that, where a city granted a 
permit to an abutting owner to make 
an excavation in the street, the city 
was liable for resulting injury if it 
had actual or constructive notice of 
the unsafe condition). 

“The duty of keeping its streets 
in condition for ‘use is an absolute 
duty that the city can not delegate 
to others and thereby excuse itself. 
When it grants permission to an- 
other party to place an obstruction 
in its streets, it must take notice 


of the nature and character of ob-. 


struction’ so placed and the manner 
in which it is maintained, and see 
to it that it does not make the street 
unsafe for use by the public. If this 
were not so the city could, by grant- 
ing permits to occupy its streets, re- 
lieve itself entirely of the duty it 
owes the public; and we do not 
know of any authority that would 
countenance a doctrine like this.” 
Gnau v. Ackerman, 166 Ky. 258, 265, 
179 SW 217. 


pality generally see infra § 

80. Bellevue v. Rentz, 152 Ky. 
153 SW 732. 

81. U. S.—Denver v. Sherret, 88 
Fed. 226, 31 CCA ‘499. 

D, C.—Jackson v. District of Co- 
lumbia, 48 App. 396; District of Co- 
lumbia v. Blackman, 382 App. 32; 
Herfurth v. Washington, 6 D. C. 
288. But see McPherson v, District 
of Columbia, 7 Mackey 564 (holding 
that a municipality giving a permit 
to make excavations which will ren- 
der the street unsafe is at once 
chargeable with notice, and no ac- 


tual notice, or constructive notice 
arising from lapse of time, is nee- 
essary). 

Ida.—Trueman v. St. Maries, 21 
Ida. 632, 123 P 508. 

N. Y.—Masterton v. Mt. Vernon, 


58 N. Y. 391 [dist 
Tonawanda, 79 Hun 
(where it was held that a munici- 
pality which has granted right to 
construct a street railroad is charge- 
able with knowledge of what is be- 
ing done, and is liable for injuries 
caused by an excavation left at night 
without lights or guards, although 
the excavation was made on the day 
of the injury)]; Buckley v. New 
York, 435. App;) Df¥. 512, 120 °NysS 


Hoyer v. North 
39, °29 NYS 650 


423; Morgan v. Penn Yan, 42 Apn. 
Div. 582. 59 NYS 504; McDermott 
v. Kingston, 19 Hun 198; Dorlon v. 


Rrooklvn, 46 Rirh. 604; Hunt v. New 
York, 52..N. Y. Super. 198. Laff, 109 
N. Y. 134, 16 NE 320]; Scanlon vy. 
New York, 12 Daly 81; Friedman v. 
New York, 63. Misc. 810. 116 NYS 
750; Whittal v. New York, 64 NYS 
251. See New York v. Corn, 1338 App. 
Div. 1; 117 NYS 514 (holding that, 
where a city granted a permit to 
construct a vault under the side- 
walk and to erect a temporary bridge 
over the excavation to accommodate 
travel, it was bound to use due dili- 
gence by inspection to see that the 
licensee performed his duty to main- 
tain the bridge in a safe condition). 
But see Loretz v, New York, 148 
App. ..Div. W217 ‘132. NY S988) Dabor 


out the knowledge of the municipality.®° 
other hand it has been held that, where municipal 
officers lawfully grant a license or permit to pri- 
vate persons to use the streets, the municipality 
is not liable for the negligence of such persons, - 
but only for its own negligence in not correct- 
ing the evil after notice, actual or constructive,®! 
at least where the grant is for a purpose not in 
itself intrinsically dangerous*? or constituting a 


be liable where he does so with- 
On the 


v. Buffalo, 136 App. Div. 258, 120 
NYS 1089 (both holding that, where 
a city had notice of an obstruction 
in a street, made under its permit, 
from the beginning until its removal, 
its duty of inspection was contin- 
uous, and it was not entitled to no- 
tice of its condition). 
Oh.—Columbus vy. Penrod, 73 Oh. 
St. 209, 76 NE 826, 112 AmSR 716 
3 LRANS 386; Cleveland v. Hewitt, 67 
Oh. St. 534 mem, 67 NE 1095 mem 
[rev 21 Oh. Cir.- Ct. 505, 11 Oh.-Cir. 
Bae sn): 
-—Shawnee vy. Sears, 39 Okl. 

187 P 107, 50 LRANS 8385. etd 

a.—Levenite v. Lancaster, 215 Pa- 
576, 64 A 782; Susquehanna Depot 
oe eee on 384, 5 A 434, 56 

m E es hester v. A 5 
Pa. 284, 78.AmD 336. Pee te 

Tenn.—Franklin vy. 104 
reer Lig oe SW 153. : 

ex.—San Antonio vy. Ashton i 
A.) 185 SW 1757: Browne vy. Aen 
man, 31 Tex. Civ. A. 430, 72 SW 622. 
W. Va.—Johnson vy. Huntington, 
en ue Bn 92 SE 344, 7 
a.—scott v. .Calgary, [1926] 4 
DomLR 1013, [1926] 3 WoatWine hog 
_ (aj Ilustration—Where an in- 
Jury was caused by an explosion of 
gas in a manhole constructed and 
owned by a corporation in a street 
it was held that the city was not 
liable, having no notice of the prob- 
ability of danger. Hunt v. New 
York, 52 N. Y. Super. 198 {aff 109 
N. tb ee fs NE 320]. 
otice implied from open 
continuous neglect.—Aithough « city 
giving license to a builder to pile 
building material in the street is en- 
titled to notice of danger therefrom 
to passers-by, such notice may be 
implied from the open and continu- 
ous neglect of the builder, Magee v. 
Troy, 48 Hun 383, 1 NYS 24 {aff 119 
ee a 23 NE 1148] 

e ere an abutting owner 
permitted to keep an opening in ‘the 
sidewalk, the city was bound to see 
that it was properly used and suffi- 
ciently guarded, and if the city knew. 
or should have known, that it was 
not so used or protected. it would 
Deleon one injured by falling 

1 it. vers v. New Yor 
Div. 713. 139 NYS 432, ate 

[da] House moving.—A municipal 
corporation is not responsible for the 
negligence of a person moving a 
house along a street, whether or not 
it has licensed such moving. Seott 
Vv. Calgary. (Alta.) [1926] 4 DomLR 
1013, [1926] 8 WestWkly 722. 

82. Von Lengerke vy. New York 
150 App. Div. 98, 134 NYS 832 [aft 
211 N. Y. 558 mem, 105 NE 1101 
mem]; Columbus y. Penrod, 73 Oh 
St. 209, 76 NE 826, 112 AmSR 716. 
3 LRANS 386; Johnson y. Hunting. 
ton, 80 W. Va. 178, 92 SE 344. 

[a] Dangerous excavations.—Nitz 
v. Toledo, 22 Oh. Cir. Ct. 454, 12 Oh: 
Cir. Dec. 357; Gable v. Toledo, 16 Oh 
Cir: (Ct. (515, 9 Oh. ‘Cir. Dec’ 6320 

[b] In Indiana (1) it has been 
held that a municipality is not liable 
for the negligence of a person li- 
censed to use its streets for certain 
purposes unless the thing permitted 
was intrinsically dangerous and the 
city had notice of the licensee’s neg- 
ligence and failed to take proper pre- 
cautions. Michigan City v. Boeck« 


House, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘essarily dangerous, 


nuisanee,** and no right of supervision is reserved or 


exercised.§4 But it. has been held 


consent of the municipality is required ‘for the use 
of the bed of a street by a private corporation for 
the purpose of laying steam pipes, and the munici- 
pality is empowered ‘to preseribe reasonable regula- 
tions and conditions under which the right granted 


shall be exercised, the omission to 


regulations or to exercise proper supervision over 
the work renders the municipality liable for in- 
juries attributable to such omission.*® 
Construction of sidewalks by abutters.%¢ 
sidewalks are constructed or repaired by the own- 


ers of abutting property under 


permit from the municipality, the municipality is, 
according to some authorities, chargeable with no- 
tice of defects in the walk,*? and its liability for 
injuries caused thereby is ‘the same as though it 


had itself done the work.’ In 
the duty of the municipal officers 
in seeing that excavations made 


the walks are guarded while the work 
On the. other hand it has been held that 


done.®® 
there is nothing inherent in the 


ling, 122 Ind. 39, 23 NE 518; War- 
saw v. Dunlap, 112 Ind. 576, 11 NE 
623, 14 NE 568; Dooley v. Sullivan, 
112 Ind. 451, 14 NE 566, 2 AmSR 
209. (2) But where the act author- 
ized creates a condition which is nec- 
the municipality 
will be liable without notice. Evans- 
ville v. Behme, 49 Ind. A. 448, 97 NE 
565. (3) So it has been held that 
a mere license to place building ma- 
terial in the street will not relieve 
a municipality from liability for al- 
lowing the obstruction to remain 
unguarded. Senhenn v. Evansville, 
140 Ind. 675, 40 NE 69; Indianapolis 
Vv Doherty,’ Tl Ind 5; Gaporte v. 
Henry, 41 Ind. A. 197, 83 NE 655. 
(4) And where a.municipal corpora- 
tion permitted the construction of a 
vault under a sidewalk, it was held 
that it was the duty of the corpora- 
tion to supervise its construction and 
to use due care to see that it was 
made safe in the first instance. Ken- 
yon v. Indianapolis, Wils. 129. 

83. Lyman v. Potsdam, 228 N. Y. 
398, 127 NE 312; Von Lengerke v. 
New York, 150 Avp. Div. 98, 134 NYS 
832 [aff 211 N. Y. 558 mem, 105 NE 
1101 mem]; Johnson y. Huntington, 
80 W. Va. 178, 92 SH 344. 

fa] A collection of “garbage and 
rubbish temporarily placed by an 
abutting owner on the grass plot be- 
tween the sidewalk and street, with 
the permission of the municipal au- 
thorities, for removal by them, is not 
a nuisance per se. Lyman v. Pots- 
dam, 228 N.Y. 398. 127° NH 312. 

Liability of municipality for main- 
taining nuisance generally see supra 
§§ 1734, 1735. 

84. Tabor v. Buffalo, 136 App. Div. 
258, 120 NYS 1089. See cases infra 
ae note. See also cases supra note 


re If supervision is reserved (1) 
the negligence of the licensee be- 
comes the negligence of the city, and 
the latter is liable for injury caused 
thereby. Tabor v. Buffalo, 136 App. 
Div. 258, 120 NYS 1089; Schumacher 
v. New "York, 40 App. Div. 320, 57 
NYS 968 [aff 166 N. Y. 103, 59 NE 


773]; Wendell v. Troy, 4 Abb. Dec. 
(N. "Y.) 5638, 4 Keyes 261 [aff 39 
Barb. 329]. (2). Where an excava- 


tion in a street for sewer and water 
purposes is made by a contractor 
employed by the abutting owner, in 
pursuance of permission granted. by 
the city, and under the control. of 
the city engineer, the city isa joint 
actor with the owner in making the 
excavation, and is liable for failure 
to restore the street to its former 
pamattien. Tabor v. Buffalo, supra. 

Hunt v. New York, 109 N. Y. 
134° “16 NE 320. 
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that, where the 


preseribe proper 


Where 


an order or a 


maintenance of 


such case ‘it is 
to exercise care 
in constructing 
is being 


nature of such 


86. Generally see supra § 1773. 

87. Conn.—Boucher v. New Haven, 
40 Conn, 456 [dist Cummings vy. Hart- 
ford, 70 Conn, 115, 38 A 916 (where 
the landowner proceeded: upon his 
own motion, in which case it was 
necessary to prove either the fact of 
notice or such an omission by the 
city to exercise that reasonable su- 
pervision over its streets which was 
incident to its duty to maintain them 
in repair as would itself be negli- 
gence naturally leading to the in- 
jury)] (where the landowner was 
laying a sidewalk in obedience to an 
order of the municipality which was 
thus put upon inquiry). 

Ill. bide be Ver Chicago; Wib3iii, A. 50. 
But see Warren vy. Wright, 3 Ill. A. 
602 [aff 103 Ill. 298] (holding that, 
under the rule that there is no abso- 
lute duty: on the municipality to 
discover and remedy defects in side- 
walks but merely to use ordinary 
care and diligence so to do, where 
a sidewalk is constructed by an 
abutter, conceding that it is the duty 
of the municipal authorities to super- 
vise the construction, an instruction 
which would make the municipality 
liable for defects therein without 
reference to whether in the dis- 
covery or failure to remedy the de- 
fect the municipality was in the 
exercise of ordinary care is errone- 
ous). 

Minn.—Furnell v. St. Paul, 20 
Minn. 117, 

Oh.—Mannis v. Woodburn, 57 Oh. 
St. 330, 48 NE 1097. 

Wash.—Colquhon y. Hoquiam, 120 
Wash. 391, 207 P 664. 

Wis.—Woodward v: Boscobel, 84 

1 226% b4rNW. 1332) 

[a] Repair of sidewalk by abut- 
tar.—Where the duty of repairing 
sidewalks is primarily on the munici- 
pality, and it appears that before the 
accident the city knew of the de- 
fective condition and required the 
abutting owner to make repairs, the 
work of repairing will be considered 
as if done by the city itself, and 
the city will be presumed _ to 
know of defects’ therein. W ood- 
ward v. Boscobel, 84 Wis. 226, 54 NW 


332 

88. See cases supra note 87. 

89. Boucher v. New Haven, 40 
Conn. 456; Cleveland vy. St. Paul, 18 
Minn. 279. 


Duty to guard excavations gen- 
erally see infra § 1815 

90. Frost v. Port Chester, 139 ADD. 
Dine glo, uzow aN si4068; 

91. Frost v. Port Chester, supra. 

[a] Tllustration.—Defendant city, 
whose charter authorized it to re- 
quire abutting owners to lay side- 
walks in front of their premises ac- 
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work which charges the municipality with the duty 
of anticipating a dangerous obstruction,®® and that 
neither the abutting owner nor his contractor is an- 
agent of the municipality in such sense as to make 
the latter liable in the doing of any act which in 
itself need not render the street unsafe.®! 
[§ 1781] (2) Unauthorized Grant.” 
nicipal corporation exceeds its authority and li- > 
censes the placing of a public nuisance in a street, 
or the unlawtul and dangerous use of a street for 
any purpose, and an injury results therefrom, with- 
out negligence on the part of the 
the municipality is liable to respond in damages 
for such injury,®* whether 
danger or not.°4 
held that a municipality is not liable for the 


If a mu- 


person injured, 


it had notice of the 
On the other hand it has been 


a nuisance arising from the ac- 


quiescence of its officers in permitting the sale of 
newspapers and distribution of circulars in streets, 
although it 1s reasonably certain that the papers 
will be thrown into the streets and accumulate where 
they may be driven by the wind.” 

[§ 1782] (3) Street Fairs, Celebrations, and Pub- 


cording to a fixed grade, was not 
liable for injuries to one who at 
night, owing to the absence of bar- 
riers or light, stumbled over a pile 
of dirt brought by the lot »wner’s 
contractor for filling, and feil cn 
some flagstones deposited in wccord- 
ance with defendant’s direction to ~ 
the owner to lay the walk. Frost v. 
Port Chester, 1389 App. Div. 197, 123 
NYS 768. 

92. Exhibitions and other amuse- 
ments constituting nuisances see 
infra § 1782. 

93. Ga.—Augusta v. Jacksoa, 20 
Ga, A. 710, 93 SE 304. 

Tll.—Van Cleef v. Chicago, 240 Ill. 
318, 88 NE 815, 130 AmSR 275, 23 
LRANS 636 Taft 144 Ill. A. 488]. 

Iowa.—Stanley v. Davenport, 54 
Iowa 463, 2 NW 21064, 6 NW 706, 37 


AmR 216. 
Minn.—Hoppe v. Winona, 113 Minn. 
252, 129 NW 577, 33 LRANS 449, 


AnnCasl1912A 247. 

N. Y.—lLandau v. New York, 180 
N. Y. 48, 72 NE 631, 105 AmSR’ 709; 
Spveir v. Brooklyn, 139 N. Y. 6, 24 
NE 727, 36 AmSR 664, 21 LRA e44; 
Cohen v. New York, 113. Ns Y. 58 2, 
21 NE 700, 10 AmSR 506, 4 LRA 406: 
Parks vy. New York, 111 App. Div. 
836, 98 NYS 94 [aff 187 N.Y. 555 
mem, 80 NE 1115 mem]; Godfrey _v, 
New York, 104 App. Div. "865, 93 NYS 
899 [aff 185 N. Y¥. 568 mem, 77 Nin 
1187 mem]. 

Ss. C.—Burnett v. Greenville, 106 
S. Cc. 255, 260, 91 SH 208; AnnCas 
1918C.363. [eit Cyc]. 4 

Va.—Richmond v. Smith, 191 Va. 


161. 48 SH 345. 

Wis.—Schultz v. Milwaukee, 49 
Wis. 254, 5 NW 342, 3h AmR 1779; 
Little v. Madison, 42 Wis. 643, 24 
AmR 435. 

B. C.—Steves v. South Vancouver, 
Gu Coie 

94. Van Cleef v. Chicago, 240 Ill. 
318, 88 NE 815, 23 LRANS 626, 120 
AmSR 275 [affi 144 Il, At 488]; 


Wheeler vy. Ft. Dodge, 131 Iowa 566, 
108 NW 1057, 9 LRANS 146. 

[a] Rule ‘applied.—A city which 
permitted a street to be obstructed 
by a wire stretched across it be- 
came chargeable with notice of the 
nuisance created by the wire the 
moment of its erection, and became 
in legal effect the creator of the 
nuisance substantially the same as 
if the structure was one of its Own 


making. Wheeler v. Ft. Dodge, 131 
oe 566, 108 NW .1057, 9 LRANS 
14 


Notice of defects caused by, or 
under authority of, municipality gen- 
erally see infra § 1820. 

95. Delamaine _ v. 229 
Mass. 403, 118 NE 660. 


Revere, 
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lic Exhibitions.°° Where a municipality by af- 
firmative act authorizes the use of its streets for 
‘a carnival or fair,®7 a display of fireworks,®* or 
any other public exhibition or amusement®? in- 
trinsically dangerous or constituting a publie nui- 
sance, it will be liable for injuries to travelers 
caused thereby. In some jurisdictions it has been 
held that such liability does not depend upon 
notice to the municipality of the existence and 
character of the nuisance,! but in others lability 
is predicated on notice. But if a display of fire- 
works permitted by the municipality does not con- 
stitute a nuisance, no liability will be incurred ;* 
and in some jurisdictions it has been held that, 
where a municipality suspends an ordinance pro- 
hibiting a display of fireworks in the streets, no 
liability is incurred by it for consequent injuries.* 
A grant of permission for the holding of a horse 
show on the streets will not render the municipality 
liable for an injury from horse racing as a part 
of such show, since a horse show is not intrinsically 
dangerous, and it is not to be presumed that the 
authorities in authorizing a show intended to in- 
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re 
[§§ 1782-1783 
clude unlawful racing as a part of the program.® 
[§ 1783] f. Failure To Prevent Improper Use of 
Streets‘—(1) In General. The manner in which a 
highway of a city is used is a different thing 
from its quality and condition as a street. The 
construction and maintenance of a street in a safe 
condition for travel is a corporate duty, and for a 
breach of such duty an action will lie;* but making 
and enforcing ordinances regulating the use of 
streets brings into exercise governmental, and not 
corporate, powers, and the authorities are well 
agreed that for a failure to exercise legislative, 
judicial, or executive powers of government, there 
is no liability. Hence, upon this principle, it has 
been held that a municipal corporation, in the 
absence of an express statutory declaration to the 
contrary, and unless, as held in some jurisdictions, 
the use of the street in the manner complained 
of constitutes a public nuisanee,® is not lable for 
an injury to a traveler caused by the failure to 
pass or enforce an ordinance prohibiting the firing 
of cannon or firearms in its streets,1° the ex- 
plosion of fireworks,'+ the running at large of 


96. Right of spectator at street 
fair, race, or exhibition to recover for 
injuries see infra § 1849. 

97. Van Cleef v. Chicago, 240 Ill. 
318, 88 NE 815, 130 AmSR 275, 23 
LRANS 636 [aff 144 Ill. A. 488]. 

[a] A municipality is without 
power to authorize a street fair, and 
to do so is to authorize the creation 
of a public nuisance, rendering it 
liable to persons injured thereby 
while in the exercise of ordinary care, 
the liability of the municipality in 
such case attaching even where the 
parties holding such fair nave been 
guilty of negligent construction from 
which the injury results. Chisago v. 
ee ts A. 488 [aff 240 

- 318, 15, 1830 AmSR 275, 23 
pe 636]. 

98. Moore v. Bloomington, 51 Ind. 
A. 145, 95 NE 874; Landau v. New 
York, 180 N. Y. 48, 72 NE 631, 105 
AmSR 709; Speir v. Brooklyn, 139 
N. Y. 6, 34 NE 727, 36 AmSR 664, 
21 LRA 641; Shea v. New York, 119 
App. Div. 866, 103 NYS 1141: Malloy 
vy: New -York; 112 “App. -Div.= 917 
mem, 98 NYS 1108 mem; Forget v. 
Montreal, 4 Montr. Super. 77; Brown 
v: Hamilton, 4 Ont. L. 249, 1 OntWR 
271 (dictum). 

Failure to prevent improper use of 
street see infra § 1783. 

99. Malchow yv. Leoti, 95 Kan. 787, 
149 P 687, LRA1915F 568; Little v. 
Madison, 42 Wis. 648, 24 AmR 435. 

[a] A merry-go-round and ap- 
purtenances, permitted to be on the 
Ssreet, is a public nuisance render- 
ing the city liable for injuries result- 
ing therefrom. Malchow y. Leoti, 95 
Kan, 787, 149 P 687, LRA1915F 568. 

[b] Exhibition of wild animals in 
streets.— W here the city licenses the 
exhibition of wild animals in the 
streets, knowing the dangerous char- 
acter of the animals, it may be held 
liable for failure to keep its streets 
free from dangerous obstructions and 
nuisances and also for authorizing 
such exhibition. Little v. Madison, 
4& Wis. 643, 24 AmR 435, 

1. Chicago v. Van Cleef, 144 Ill. 
A. 488 [aff 240 Tll. 318, 88 NE 815, 
130 AmSR 275, 23 LRANS 636]. 

Notice of defects caused by, or 
under authority of, municipality gen- 
erally see infra § 1820 

2. San Antonio v. 
Clvi. GAC) set 8d. SIV. ILO 

[a] Dlustration.—Even if a city 
had power to confer on an associa- 
tion the exclusive right of a part 
of a public thoroughfare or plaza 
for erecting structures for show pur- 
poses, the obligation of the city to 
the public using the thoroughfare 
would wot cease, and if to the city’s 


‘Ashton, (Tex. 


knowledge the association in erect- 
ing and maintaining its structures 
and in connection with the use 
thereof placed dangerous obstructions 
in an exposed part of the premises, 
or in what was retained gf the 
thoroughfare for the public use and 
the city with knowledge thereof per- 
mitted it, to remain there, it would 
be liable for not exercising reason- 
able care in that regard equally with 
the association to one of the public 
injured thereby. San Antonio. Vv. 
Ashton, (Tex. Civ. A.) 135 SW 757. 

3. Fifield v. Pheenix, 4 Ariz. 283, 
36 P 916, 24 LRA 430; Melker v. 
New York, 190 N. Y. 481, 83 NE 565, 
16 LRANS 621, 13 AnnCas 544. 

[a] Not a nuisance per se.—A 
display of fireworks in the street 1s 
not a nuisance as a matter of law, 
but it is a question of fact. Melker 
v. New York, 190 N. Y. 481, 83 NE 
565, 16 LRANS 621, 138 AnnCas 544. 

4. Hill v. Charlotte, 72 N. C. 55, 
21 AmR 451. 

Failure to pass or enforce ordi- 
nance prohibiting display of fireworks 
see infra § 1783. 

5. Mt. Vernon vy. Alldridge, 74 Ind. 
A. 309, 128 NE 934. 

Failure to prevent improper use of 
street see infra §§ 17838, 1784. 

6. Ihicense or permission of mu- 
nicipality to use street see supra 
§§ 1780-1782. 

7, See supra § 1755. 

8. Ala.—Davis v. Montgomery, 
Ala, 139, 28 AmR 545. 

Colo.—Addington v. 
Colo: 1628,. Tlbs! Poe s0i65 
1012, AnnCasi912C 7538. 

Ind.—Michigan City v. Boeckling, 
122). Inds 39} 23 NE ols) Kistners vy. 
Indianapolis, 100 Ind. 210; Lafayette 
v. Timberlake, 88 Ind. 330; Mayne v. 
Curtis, 73 Ind. A, 640, 126 NE 699. 

lowa.—Harris v. Des Moines, 209 
NW 454, 46 ALR 1429; Bradley v. 
Oskaloosa, 193 Iowa 1072, 188 NW 

Gypsum City, 


896. 

Kan.—Rose v. 104 
Kan. 412, 179 P 348 

Mo.—Trower v. Louisiana, 198 Mo, 
A. 352, 364, 200 SW 763 [quot Cyc]. 

N. Y.—Hayman v. New York, 163 
App. Div. 195, 148 NYS 68; Studeor 
v. Gouverneur, 15 App. Div, 229, 44 
NYS 122. 

N. C.—Goodwin vy. Reidsville, 160 
N. C. 411, 412, 76 SH 232, 42 LRA 
NS 862, AnnCas1914C 217 [cit Cyc]. 

N. D.—Hanson vy. Berry, 209 NW 
1002. 

Okl.—Marth v. Kingfisher, 22 Okl. 
602, 98 P 486, 18 LRANS 1288. 
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Littleton, 50 
34 LRANS 


S. C.—Gilechrist v. Charleston, 115 
S. CGC. 367, 105 SE 741; 
Tenn.—Gainesboro v. Gore, 131 


Tenn. 35, 173 SW 442. 
Va.—Jones v. Williamsburg, 97 Va. 
722, 34 SE 8838, 47 LRA 294. 
49 Wis. 


Wis.—Little v. Madison, 
6 NW 249, 35 AmR 793. be 
5 


605, 
Que.—Lefebyre v. Grand-Mere, 
Que, Ks. BYwci24ay Tati tos: ECan Sane: 

121, 37 DomLR 450]. 

[a] Rule appliea.—(1) A city is 
not liable for an injury by its fire 
department to a person whose view 
of an approaching fire truck was 
obstructed by automobiles parked 
along the side of a street, since the 
police supervision of traffic on the 
streetS is a governmental function 
for failure to provide which the city 
is not liable. Bradley v. Oskaloosa, 
193 Iowa 1072, 188 NW _ 896. (2) 
The duty of a city to forbid and 
prevent an automobile race on one of 
its streets, and to provide police 
protection against such misuse of 
a street, is governmental, and for 
its negligence in discharge of such 
duty it is not liable, in the absenes 
of a statute imposing such liability. 
Rose v. Gypsum City, 104 Kan. 412, 
179 P 348. (3) Failure to enforce 
city police regulations, making it un- 
lawful to cast nails, ete. in pullie 
alleys, whereby persons might be 
injured, and requiring red lights to 
be placed at ‘night on loose material 
in alleys, does not impose on the 
city liability for injuries to a hoy 
falling over a pile of boards with 
projecting nails, left in a public alley 
without a red light thereon. Mehan 
v. St. Louis, 217 Mo. 35, 116 SW 514. 

Failure to enact or enforce ordi- 
nances generally see supra § 1732. 

9. See cases infra notes 15-17. ~ 

10. Ill—Arms vy. Knoxville, 32 I], 
A. 604, 

Iowa.—Heller v. Portsmouth, 196 
Iowa 104, 194 NW 271, 188 NW 878. 

Mo.—Trower v. Louisiana, 198 Mo. 
A. 352, 364, 200 SW 7638 [quot Cyc]. 

Oh.—Robinson y, Greenville, 42 Oh. 
St. 625, 51 AmR 857. 

Pa.—Norristown v. Fitzpatrick, 94 
Pa ee21, oO AMES tens 

S. D.—O’Rourke v. Sioux Falls, 4 
S. D. 47,.54 NW 1044, 46 AmSR 760, 
19 LRA 789. 

W. Va.—Bartlett v. Clarksburg, 45 
W. Va. 398, 31 SE 918, 72 AmSR 817, 
43 LRA 295. 

ll. Ariz.—Fifield v. Phoenix, 4 
Ariz, 288, 36 P 916, 24 LRA 430. 

Iowa.—_Remy v. Shenandoah, 184 
Iowa 1370, 169 NW 737; Ball v. Wood- , 
bine, 61 Iowa 83, 15 NW 846, 47 AmR 
805. 

Mo.—Trower v. Louisiana, 198 Mo. 
A. 352, 364, 200 SW 763 [quot Cyc]. 

N. C.—Hill v.Charlotte, 72 N.C. 
55, 21 AmR 451. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1783] 


animals,‘? horse racing,!® or the riding of bicycles 


upon ‘the sidewalks.1* 
Public nuisances. 


act an ordinance or to enforce one 


acted, it has been held in some jurisdictions that its 
duty to preserve its streets and highways in a rea- 
sonably safe condition is independent of such ques- 
tions, and if, either by failure to enact ordinances 
or by failure to enforce those in existence, it per- 
mits such acts as are a public nuisance, it will 


be liable for any injury arising 


where, for example, owing to surrounding condi- 


tions, the discharge of fireworks 


cannon in the streets constitutes a public nui- 


S. C.—Gilchrist v. Charleston, 115 
S. C. 367, 105 SE 741, 

W. Va.—Bartlett v. Clarksburg, 45 
W. Va. 393, 31 SE 918, 72 AmSR 
817, 43 LRA 295. 

Ont.—Brown v. Hamilton, 4 Ont. L. 
249, 1 OntWR 271. 

See Aron v. Wausau, 98 Wis. 592, 
74 NW 354, 40 LRA 733 (where, how- 
ever, plaintiff sought to hold the mu- 
nicipality liable under a statute im- 
posing liability for injuries occa- 
sioned by a mob). 

12. Colo.—Addington v. Littleton, 
50 Colo. 6238, 115 P 896, 34 LRANS 
1012, AnnCas1912C 753. 

Ga.—Rivers y. Augusta, 65 Ga. 376, 
38 AmR. 787. 

Mo.—-Trower v. Louisiana, 198 Mo. 
A. 352, 364, 200 SW 763 [quot el: 
N. Y.—-Levy v. New York, 3 N. Y 

Super. 465. 

Tenn.—Gainesboro 131 
Tenn. 35, 173 SW 442. 

Wis.—Kelley v. Milwaukee, 
83. 

{a] Pedestrian bitten by vicious 
dog.—Addington v. Littleton, 50 Colo. 
623, 115 P 896, 34 LRANS 1012, Ann 


Gore, 


18 Wis. 


Vv. 


€asi912C 753. 

13. McCarthy v. Munising, 136 
Mich. 622, 99 NW: 865; Trower Vv. 
Louisiana, 198 Mo. A. 352, 364. 200 


SW 763 [quot Cyc]; Marth v. King- 
fisher, 22 Okl. 602, $98 P 436, 18 LRA 
NS 1238; Ei alae v. Roulette Tp., 22 
Pa, Dist: 12 

14. Ga. Tarbutton 
110 Ga. 90, 35 SE 282 

Mo.—Trower v. Louisiana, 198 Mo. 
A. 352, 364, 200 SW 768 [quot Cyc]. 

N. Y.—Rogers v. Binghamton, 101 
App. Div. 352, 92 NYS 179 [aff 286 
N. Y. 595 mem, 79 NE 1115 mem]; 
Howard v. Brooklyn, 30 App. Div. 
FAT 51 NYS: 1058. 

Oh.—Custer v. New Philadelphia, 
0s On KCint Ch i770 ti “One Cir. 


Dec. 9. 
Ss. G@—Bryant v. Orangeburg, 170 
s. 


Cc: 137, 49 SH 229. 
ee —Jones v. Williamsburg, 97 Va. 
799. 34 SH 883, 47 LRA 294. 

15. Ala.—Bessemer v. Whaley, 187 
Ala. 525, 65 S 542 [rev 8 Ala. A. 523, 


2 S 4738 
i Ga. ba aieen v. Wilson, 118 Ga. 100, 
44 SE 830, 98 AmSR 101; Parker v. 


Vv. Tennille, 


Macon, 39 Ga. 725, 99 AmD 486; 
Macon v. Roy, 34 Ga. A. 6038, 130 SE 
00. 
i Tll.—Brownell v. Antioch, 215 11. 
A. 404. 
Iowa.—Bradley_v. Oskaloosa, 193 
Iowa 1072. 188 NW 896 
Kan.—Malchow v. Leoti, 95 Kan. 
°787, 149 P 687, LRAI915F 568. 
Minn.—McDowell v. Preston, 104 


Minn. 263, 116 NW 470, 18 LRANS 
190: Moore v. Townsend, 76 Minn. 
64, 78 NW 880. 

N. Y.—Landau v. New York, 780 
N. Y. 48, 72 NE 6381, 105 AmSR 7093 
Speir v. Brooklyn, 139 INS AG 
NE 727, 36 AmSR 664, 21 LRA 641. 
And see Swindell v. New York, etc., 
SS. Co., 98 Mise. 350, 163 NYS 48 
(holding that the fact that in an 
action for injuries caused by a skid 
owned by a private company and 
stored in a-marginal way along the 
water. front, recovery by plaintiff 
would destroy ancient usage and cus- 


’ Notwithstanding the munici- 
pality may not be liable for a mere failure to en- 
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sance,'® or where the thing causing the injury, 


although not dangerous to travel, is a nuisance at- 


which it has en- 


forced only in 
therefrom,!® as 


oceurred from 
travelers on the 


tom, should not prevent recovery, if 

such usage was in fact jllegal). 
N. C.—Conway v. Kinston, 159 N. C. 

577, 86 SH 524, LRA1916B 945; White 


or the firing of 


v. New Bern, 146 N. C. 447, 59 SHE 
992, 125 AmSR 476, 18 LRANS 1156. 
Oh.—O’Grady v. Newark, 26 Oh, 
Cir. Ci INS: 47. 
Can.—Jamieson y. Edmonton, 54 
Can. 0S: C. 443. 36 _DomlR "7465, 


[1917] 1 WestWkly 1510 [allowing 
app 9 Alta. L. 253,-27 DomLR 168, 
33 WestLR 851, 9 WestWkly 1287]. 
And see Brown v. Hamilton, 4 Ont, 
L. 249, 251, 1 OntWR 271 (where, 
although it was held that there was 
no liability for failure to enforce a 
by-law against the setting off of fire- 
works on the streets, it was said: 
“A different feature would be pre- 
sented if the city authorities had 
by act or license sanctioned or en- 
couraged this display of fireworks 
in the streets. In the case of a pub- 
lic nuisance, that might be regarded 
as an act of misfeasance. Such ap- 
pears to be the case cited of Forget 
v. Montreal, 4 Montr. Super. 77’’). 
[a] Basis of doctrine.—The doc- 
trine of the liability of a municipal- 


ity for failure to abate a nuisance 
in or near a public street arises out 
of the rule enforced in those ju- 


risdictions that a municipal corpora- 
tion is bound to keep its streets and 
sidewalks in a reasonably safe con- 
dition, and that failure to perform 
this duty constitutes a breach of 
ministerial duty and the liability does 
not rest upon a failure to perform 
the judicial duty of abating a nui- 
sance. Dalton v. Wilson, 118 Ga. 
100, 44 SE 830,-98 AmSR 101. . 

[b] Where trolley poles are so 
placed in a street as to constitute a 
nuisance, the city is liable for fail- 
ing to abate Such nuisance. Stern v. 
International R. Co., 220 N. Y. 284, 
115 NH 759, 2 ALR 487. 

[ec] Where a ladder, which was 
placed in the street, extended across 
the sidewalk,. and rested against a 
private building fell and injured a 
passer-by, the corporation was liable. 
Moore v. Townsend, 76'Minn. 64, 78 
NW 880. 

{d] Parking automobiles on streets 
of a city does not constitute a nui- 
isance per se, rendering the city 
liable for an injury from a fire truck 


to a person whose view of the ap- 
proaching truck was obscured by the 
automobiles. Bradley _v. Oskaloosa, 
193 Iowa 1072, 188 NW 896. 

[e] Peanut roaster.—(1) The 
maintenance by the owner of a store 
of a peanut roaster between the side- 
walk and the street cannot be held as 
matter of law a public nuisance, 
so as to make the village liable for 
injury to a pedestrian from explosion 
thereof, there being evidence that 
machines of the kind were in com- 
mon use in the streets of cities and 
other villages, and that the trustees 
of the village had never heard of 
one of them exploding. Frank v. 


Warsaw, 116 App. Div. 618, 101 NYS 
938. (2) On the other hand the court 
cannot determine as a matter of law 
that a municipality is not liable for 
‘an explosion of such an appliance 
maintained in the street. O’Grady 


tractive to children.‘? 
been held by some authorities that the rule of 
municipal nonlability for failure to make or en- 
force ordinances regulating the use of streets is 
applicable even where the use complained of con- 
stitutes a public nuisance.1® 
habilty for failure to abate a nuisance is en- 


On the other hand it has 


In any event the 


favor of those who are injured 


while in the use of the highway as such, and is 
not extended to those who are on private property 
when injured, notwithstanding the injury may have 


a cause which also endangered 
highway.'® Nor is a municipality 


v. Newark, 26 Oh. Cir, Ct. N. S, 4%. 

Municipal liability for nuisances 
generally see supra §§ 1733-1735. 

16. Landau v. New York, 180 N. Y. 
48, 55, 72 NE 6381, 105 AmSR 709; 
Speir v. Brooklyn, 139 N. Y. 6, 34 
NE 727, 36 AmSR 664, 21 LRA 641; 
Shea v. New York, 119 App: Div. 866, 
103 NYS 1141; Malloy v. New York, 
112 App. Div. 911 mem, 98 NYS 1108 
mem, 

“Fireworks exhibited on an exten- 
Sive scale in a great thoroughfare, 
in the midst of a large city, where 
a vast multitude of people is as- 
sembled, if not a nuisance as matter 
of law, may properly be found such 
as matter of fact.” Landau v. New 
York, supra. 

License or permit from municipal- 
ity see supra § 1782. 

17. Brownell v. Antioch, 215 Ill. ~ 
A. 404, é 2 

[a] Nuisance attractive to chil- 
dren.—(1) An obstruction allowed to 
remain in the street, although not 
dangerous to public travel, yet may 
be attractive to children of tender 
age and: dangerous to them, and in 
such case the city will be liable for 
injuries caused thereby, if the at- 
tractive nuisance has been in the 
street for so long a time that the 
officers of the city, in the exercise 
of reasonable care, should have as- 
certained its existence there and that 
it was dangerous to children of 
tender years. Brownell y. Antioch, 
215 Til. A. 404. (2) A gasoline en- 
gine which stood in a street near 
where children congregated, and the 
cogwheels of which could be caused 
to turn by the children’s turning the 
flywheel, was held’to be attractive to 
children of tender years. Brownell v, 
Antioch, supra, 

18. Herdenwag v. Philadelphia, 3 
Pa. Dist.:292; 15 Pa, Co. 200-[aft) 168 
Pas 72h oat el 1063]; O’Rourke v. 
Sioux Falls, 4S. D. 47, 54 NW 1044, 
46 AmSR 760, 19 LRA 789. 

{a] Firing cannon.—Even 
assemblage of persons in a publie 
street, and the firing of a cannon, 
is a nuisance, it is one that cannot 
be abated by tthe uSe of ordinary 
appliances such as suffice for the re- 
moval of natural or material obstruc- 
tions in or near a highway, and 
resort must be had to the police * 
force, and for the doings or mis- 
doings of those who compose such 
force the municipality is not liable. 
Morristown v. Fitzpatrick, 94 Pa. 121, 
39 RS Amn ee iil. To same effect 
O’Rourke vy. Sioux Falls, 4 S. D. 47, 54 


if an 


Bail 1044, 46 AmSR 760, 19 LRA 
789. i if 
[b] Horse racing.—Lehman v 
Roulette, Tpyn2s Pas Dist 2125; 
19. Butz v. Cavanaugh, 137 Mo. 
50s, seo sw D104, 59 AmSR 504; 


Moran y. Pullman Palace Car - Co., 
1384 Mo. 641, 36 SW 659, 56 AmSR 
5438, 33 LRA 755. Ca municipal cor- 
poration is not liable for failure to 
enforce ordinances requiring prop- 
erty owners to fill excavations in ad- 
jacent streets); Kiley v. Kansas City, 
87 Mo. 1038, 56 AmR 443. 

Injuries to person in street from 
defects in property Sigh iat! thereto 
see.infra § 1817. 
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bound to remove a nuisance on the street itself 
unless it interferes with travel on the street.?° 
In Maryland the rule has been laid down that a 


municipality having the power to 


for the preservation of the public health and the 
prevention or abatement of nuisances is under a 
duty in that regard where the acts are nuisances; 
and such conduct in the public highways as amounts 
to a nuisance will render the municipality liable if 
it does not exercise ordinary diligence to prevent 
it,24 but that, where the police commissioners of 
the municipality are independent state officers, and 
alone have control of the police, the municipality, 
while it may enact proper ordinances for the pre- 
vention and removal of nuisances in the street, has 
no power to enforce them, and: is not lable for 


failure to do so.?? 


[§ 1784] (2) Coasting. The doctrine of the ex- 


MUNICIPAL CORPORATIONS 


pass ordinances 


for injuries resulting from the unlawful or im- 
proper use of its streets and sidewalks, on the 
theory that the failure to enact or enforce ordi- 
nances is the nonperformance of a governmental 
duty,?? applies in most jurisdictions to injuries 
caused by the use of a street or sidewalk for ‘ 
ing,’’?4 especially where such use of the street does 
not under the particular circumstances constitute 
a public nuisanee.?> 
off a street temporarily and operated a coasting 
slide therein, charging a fee for its use, 
held lable for injury to a participant, occurring 
through the negligence of one acting as starter.?°, 
[§ 1785] 4. Care and Condition of Streets and 
Other Public Ways—a. Rule of Reasonable Care. 
The lability of a municipal corporation for in- 


“eoast- . 


But where a municipality shut 


it was 


juries from defects or obstructions in its streets 


emption of a municipal corporation from liability 


20.) Malas v. Coatesville, 28 Pa. 
Dist. 253 (injury to business of 
abutting owner). 

1. - Consolidated Apartment House 
Co. v. Baltimore City, 131 Md. 523, 
102 A 920, LRAL9I8C 1181; Hagers- 
town v. Crowl, 128 Md. 556, 97 A 544; 
Hagerstown y. Klotz, 93 Md. 437, 49 
A 836, 86 AmSR 437, 54 LRA 940; 
Cochrane Vv. Frostburg, 81 Md. 
31 A 703, 48 AmSR 479, 27 LRA 728; 
Taylor vy. Cumberland, 64 Ma. 68, 26 
AY 1027,5 54 “AmiR 759; Baltimore Nec 
Marriott, 9 Md. 160, 66 AmD 326. 

[a] Bicycle ridden in violation of 
speed — ordinance. Hagerstown  V. 
Klotz, 93 Md. 437, 49 A 836, 86 AmSR 
437, 54 LRA 940. 

[b] Cattle running at large.— 
Cochrane‘ v. Frostburg, 81 Md. 54, 
31 A 703, 48 AmSR 479, 27 LRA 728. 

Coasting in street see infra § 1784. 


22. Gutowski v. Baltimore City, 
127 Md. 502, 96 A 630; Baltimore 
City Taxicab Co. v. Baltimore, 118 


Md. 359, 84 A 548; Sinclair v. Balti- 
more, 59 Md. 592; Altvater v. Balti- 
more, 31 Md. 462. 

[a] In the city of Baltimore the 
police commissioners are independ- 
ent state officers within the rule 
stated in the text. See cases supra 
note 22. 

23. See supra § 17838. 

24... Del.— Wilmington v. Vande- 
grift, 15 Del, 5, 29 A 1047, 65 AmSR 
256, 25 LRA 538. 

Ind.—Lafayette: v. Rose, 88 Ind. 
471; Lafayette v. Timberlake, 88 
Ind. 330; Faulkner v. Aurora, 85 Ind. 
130, 44 ‘AmR 1. 

Towa.—Harris v. Des Moines, 209 
NW 454, 46 ALR 1429. 

Ky.—Dudley v. Flemingsburg, 115 
Ky. 5, 72 SW 327, 24 Kyl 1804, 103 
AmSR 253, 60 LRA 575, 1 AnnCas 
9 

Mass.—Cole v. Newburyport, 129 
Mass. 594, 37 AmR 394; Pierce v. 
New Bedford, 129 Mass. 534, 37 AmR 
387; Steele v. Boston, 128 Mass. 583; 
Shepherd v. Chelsea, 4 Allen 113. 

Mich.—Burford v. Grand Rapids, 53 


Mich; 98, 18 NW 571, 51 AmSR 105, 
N. H.—Ray v. Manchester, 46 N. H. 
59, 88 AmD 192. 


: A Y.—Toomey v. Albany, 14 NYS 
572. 

Pa.—Stevenson vy. Phcenixville, 1 
Chest. Co. 113; Brumbaugh v. Bed- 
ford Borough, 23 PittsbLegJNS 462. 


Vt.—Weller v. Burlington, 60 Vt. 
28, P24 215: Hutchinson v;:;Con- 
cord, 41 Vt. 271, 98 AmD 584. 

Wash.—Fluckiger v. Seattle, 103° 


Wash. 330, 174 P 456, LRA1918F 780. 

Ww. Va. — Holsberry v. Elkins, 86 W. 
Va. 487, 108 SH 271. 

Milwaukee, 49 

35 AmR 779. 


Wis.—Schultz v. 
Wis. 254, 5 NW 342, 

{a] The suppression of coasting 
ina public highway is a police duty, 
and for the nonperformance of such 
duty by its officers and agents the 
municipality is not liable. Wilming- 


54. 


ton.v. Vandegrift, 15 Del. 5, 29 A 
104%;565' AmSR 256, 925 “GRA "533; 
Lafayette v. Rose, 88 Ind. 471; 


Lafayette v. Timberlake, 88 Ind, 330; 
Faulkner y. Aurora, 85 Ind. 130, 44 
AmR 1; Schultz v. Milwaukee, 49 
Wis. 254, 5 NW 342, 85 AmR 779. 

[b] In Maryland (1) a municipal 
corporation which is given power by 
statute to pass ordinances for the 
removal of nuisances, and the 
preservation of peace and order, is 
liable for injuries inflicted upon a 
pedestrian who was run down by a 
rapidly moving sled used in coast- 
ing on the street. Taylor v. Cumber- 
land, 64 Md. 68, 20 A 1027, 54 AmR 
759. (2) But no such liability ex- 
istS where the power to enforce ordi- 
nances for the prevention and re- 
moval of nuisances is conferred ex- 
clusively on the board of police 
commissioners, who are independent 
state officers, since the municipality 
has no power in such cases to en- 
force, the ordinances, 
Baltimore, 31 Md. 462. 

Liability for injury to persons 
coasting in violation of ordinance see 
infra § "1849, 

25. Faulkner v. Aurora, 85 Ind. 
130, 44 AmR 1; Harris v. Des Moines, 
(Iowa) 209 NW 454, 46 ALR 1429; 


Altvater v. 


Burford v. Grand Rapids, 58 Mich. 
98, 18 NW 571, 51 AmR 105. 
26. Dixon v. Edmonton, [1924] 


Can. S. C. 640, [1925] 1 DomLR 80 

27. U. S.—Jacksonville Vv. Smith, 
78 Fed. 292, 24 CCA 97. 

Ala.—Montgomery yv. Ross, 195 Ala, 
362, 70 S 6384: Montgomery~vy. Comer, 
AO Ala, 422, 46 S 761, 21 LRANS 
ol. 

Del.—Colbourn v. Wilmington, 20 
Del, 448,56 A 605. 

Ga.—Columbus v. Ogletree, 96 Ga. 
177, 22 SE 709: Holliday v,' Athens, 
10 Ga. A. 709, 74 SE 67. 

Maa Re vy. Chicago, 201 Ill. A. 

Ind.—Rushville v. Poe, 85 Ind. 83; 
Huntington vy, Bartrom, 48 Ind, A. 
117, 95 NE. 544:: Indianapolis, .v. 
Slider, 48 Ind. A. 88, 95 NE 3384; 
Greenfield v. Roback, 45 Ind. A. 70, 
90 NE 1386; Kentland v, Hagen, 17 
Ind. A. 1, 46 NE 43. 

Iowa.—Maine v. Des Moines, 190 
Iowa 1018, 181 NW 248; Holmquist 
v. C, L., Gray Constr, Co., 169 lowa 
502, 151 NW 828. 

Ky. —Paducah y. Ivey, 196 Ky, 484, 
245 SW 4, 5 [quot Cyc]; Covington 
Ve Bollwinkle, 121 SW 664. 


Ma.—Magaha v. Hagerstown, 95 
Md. 62, 51 A 832, 93 AmSR 317: 

Mass.—Gammett v. Haverhill, 197 
Mass. 76, 838 NE 331, 

Mich.—-Kennedy v. Lansing, 99 
Mich. 518, 58 NW. 470. 


Mo.—Young v, Webb City, 150 Mo. 
333, 51 SW 709; Craig v. Sedalia, 
63 Mo. 417; Fairgrieve v. Moberly, 
39 Mo, A. 31. 

N. H.—Hickey v. Berlin, 78 N, H. 


is for negligence, and for negligence only;?* it is 


ce 96 A 295. 
Y.—Twist v. Rochester, 165 

N. Ny. 619 mem, 59 NE 1131 mem; 
Hunt ve News York! £09 New vey Bees 
16 NE 320; Dubois v. Kingston, 103 
Ne XG? 2195 "6 NE 273, 55 AmR 804; 
Gorham v. Cooperstown, 59 N.Y: 
660; Coolidge v. New York, 99 App. 
Div. 175, 90 NYS 1078. [att 185 NY? 
529 mem, 77 NE 1192 mem]; Aslen 
Vv. Charlotte, 35 App. Div. 625, 54 
NYS 754; Lavasseur v. Haverstraw, 
13) NYS 337; Gaudin v. Carthage, 12 
NYS 796. 

N. C.—Alexander v. Statesville, 165 
Ne OGs 52 nSt Sr Tes: 

Oh.—Murphy v. Dayton, 8 OhS&CP 
354, 7 OhHNP 227.° 

Okl. —Shawnee vy. Bennett, 116 Ok1. 
38, 243 P 190. 


Pa.—Holbert v. Philadelphia, 221 


Pa. 266, 70 A 746, 20 LRANS 201; 
Fitzpatrick ws Darby, 184 Pa. 645, 39 
A 545; Otto Tp. v. Wolf, 106 Pa. 
608; Rapho, ete., “Eps vs Moore, 68 
Pa. "404, 8 AmR 202. 

Sai 
257, 123 SH 839. 

Tex.— Waco v. Ballard, (Civ. A.) 


246 SW 97. 

Utah.—Herndon v. Salt Lake City. 
34 Utah 65, 95 P 646, 131 AmSR 82%. 

Va.—Maurer v. Norfolk, 133 SE 
484; Portsmouth vy. Lee, 112 Va. 419, 
71 SE 630. 

Wash.—Neer v. Sumas, 109 Wash. 
O68. MUST UP Laois 

Ww. Va. a Weaeer v. Bluefield, 40 W. 
Va. 484, 21 SH 752. 

Wis.—Green v. Reedsburg, 162 Wis. 
101, 155 NW 938. 

Alta. Andrews v. Calgary, 70 Dom 
LR 753; Jamieson y. Edmonton, 9 
Alta, L. 253. 27 DomLR 168, 33 West 
LR 851, 9 WestWkly 1287 [app al- 
lowed on other grounds 54 Gan, S. @. 
443, 36 DomLR- 465, [1917] 1 West 


Wkly 1510]. : 

IN; (B= Driscollyye ss the dohin we Onmine 

ee ‘dee Williams v. Portland, 29 N. 
t 

Que.—Leganlt v. St. Paul, 12 Que. 
Super, 479. 

[a] Accident.—There can be 
recovery against .a city for injuries 
received from falling into a hole in 
a sidewalk as the result of a, pure 
accident. Enright v. Atlanta, 78 Ga. 
288; Aurora v. Pulfer, 56 Ill. 270; 
Yeager v. Bluefield, 40 Ww. Va 484, 21 
SE. 752. 

[b] Injury to person on street 
car.—A municipality is not liable to 
a passenger on a street car who is 
struck by a trolley pole placed in 
the gutter near the track, where the 
municipality neither fixed the loca- 
tion of the track and poles nor owned 
them, the injury being caused by a 
defect in the street car system and 
not by the condition of the street. 
Kennedy v. Lansing, 99 Mich. 518, 58 
NW 470. 

[ec] For errors of judgment of 
officers charged with care of streets, 


no 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


age 


not an insurer of the safety of 


is not liable for consequences arising from unusual 
or extraordinary circumstances which could not have 
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travelers,?8 and 


een foreseen,?® but is required to exercise ordi- 


municipality is not liable. Schneider 
v. Cincinnati, 4.0hNPNS 57; Levine 
Ve Littshbureh, 252 Pasisi, 97A.892. 

[d] “At all times.’°—A city can- 
not be required to keep its streets in 
such condition that pedestrians may 
be able to cross with a reasonable 
degree of safety “at any and all 
times,” since there may. be times 
when that is impossible, as if there 
was sleet the night before the acci- 
dent, in which case it would be im- 
possible for the authorities to keep 
the street safe. Magaha v. Hagers- 


os 95 Md. 62, 51 A 832, 93 AmSR 
317. 
[e]_ In Massachusetts the statute 


of 1877 made a material change in 
the law as to the liability of towns 
for injuries due to defects in high- 
ways. Prior to the statute the town 
was liable if the defect had existed 
for twenty-four hours without re- 
gard to whether it was negligent in 
permitting or not removing it, but 
under that statute the town is liable 
only for injuries due to defects 
which might have been remedied or 
injuries which might have been pre- 
vented by ordinary care on the part 
of the town. Flanders v. Norwood, 
141 Mass. 17, 5 NE 256. 

28. U. S.—Barnes v. District of 
Columbia, 91 U. S. 540, 23 L. ed. 440. 

Ala.—Montgomery v. Ross, 195 
Ala. 362, 70 S 634. 

Ariz.—Pheenix v. Clem, 237 P 168. 

Colo.—Pueblo yv. Smith, 57 Colo. 
500, 148 P 281; Denver vy. Maurer, 47 
Colo. 209, 106 P 875, 185 AmSR 210. 

- Conn.—Fitch v. Hartford, 92 Conn. 
365, 102 A 768. 

Dej]—Anderson v. Wilmington, 22 
Del. 485, 70 A 204; Stidham v. Dela- 
ware City, 22 Del. 359, 67 A 175. 

D. C.—Jackson v. District of Co- 
lumbia, 48 App. 396; District of 
Columbia v. Pierce, 44 App. 126. 

Ga.—Americus v. Gartner, 10 Ga. 


A. 754, 74 SE 70. 
Ida.—Miller v. Mullan, 17 Ida. 28, 
296 Ill. 


104 P 660, 19 AnnCas 1107. 
Ill.— Wheeler v. Le Roy, 

579, 130 NE 330; Boender v. Harvey, 

251 Tll. 228, 95 NE 1084; Molway v. 

Chicago, 239 Ill. 486, 88 NE 485, 23 

LRANS 548, 16 AnnCas 424; Kerr v. 


Danville, 201 Ill. A.. 93; Gage v. 
Vienna, 196 Ill, A. 585; Powers. v. 
East St. Louis, 161 I[11. ‘A. 163; Chi- 


cago v. Sutton, 136 Ill. A. 221; Henne- 
pin v. Coleman, 132 Ill. A. 604; White 
v. Chicago, 120 Ill. A. 607. 

Ind.—Indianapolis v. Cook, 99 Ind. 
10: New Albany v. Kiefer, 70 Ind. A. 
289, 123 NE 361; Morresville v. 
Spoon, 69 Ind. A. 565, 118 NE 686; 
Indianapolis v. Williams, 58 Ind. A. 
447, 108 NE 387; Greenfield v. Ro- 
back, 45 Ind. A. 70, 90 NE 136; Vin- 
ceénnes.v.. Spees, 35,:\Ind. A, 389, 74 
NE 277; Bucher v. South. Bend, 20 
Tide A. OL dO INE 4a 2eeelyony ive 
Logansport, (A.) 32 NE 582. 

Iowa.—Whitlatech v. Iowa Falls, 
199 Iowa 73, 201 NW 83; Norman v. 
Sioux City, 197 Towa 1310,.197 NW 
18; Blackmore v. Council Bluffs, 189 
Iowa 157, 176 NW 369; Allen y, Ft. 
Dodge, 183 Iowa 818, 167 NW 577; 
Johnson v. Ames, 181 Iowa 65, 162 
NW 858. 

Ky.—Pikeville v. Williams, 213 Ky. 
52, 280 SW 467; Paducah v. Ivey, 196 
Ky. 484, 245 SW 4, 5 [quot Cye) 
Richmond v. Hill, 195 Ky. 566, 
SW 867; Cundiff v. Owensboro, 
TGV IG 85.0123 'O we IVs POIs 
Schmit, 191 «Ky... 585, : 
Ludlow v. De Vinney, 185 Syren SiGe 215 
. SW 45; Schmidt v. Newport, 184 Ky. 

342, 212 SW 118; Tudor v. Louis- 
ville, 172 Ky. 429, 189 SW 456; Ash- 
land v. Boggs, 161 Ky. 728, 171 SW 
461, AnnCas19168 1005; Elsmere v. 
Tanner, 158 Ky. 681, 166 SW 220; 
Varney v. Covington, 155 Ky. 662, 
160 SW 178; Louisville v, Uebelhor, 


65 NE 944; 


142 Ky. 151, 184 SW 152; Elam v. Mt. 
Sterling, 132 Ky. 657, 117 SW 250, 
20 LRANS 612. 

La.—Biegel v. New Orleans, 143 La. 
1077, 79,S 867. 

Mass.—Cannon_y, 152 
NE 752. 

Miss.—Gulfport, etc., Tract. Co. v. 
Manuel, 123 Miss. 266, 85 S 308; Hig- 
ginbottom Vv. Burnsville, 113 Miss. 
219,0 T49S -188. 

Mo. —McCall v. Butler, (A.) 285 SW 
1018; Francis v. West Plains, 203 
Mo. ‘A. 249, 216 SW 808; Starkey v. 
Greenville, 189 Mo. A. 352, 175 SW 
314; Jackson vy. Kansas City, 181 Mo. 
As 178; 167. SW 115603 Morgan, v. 
Kirksville, 181 Mo. A. 848, 168 SW 
835; Howard v. New Madrid, 148 
Mo. A. 57, 127 SW 630; Reed v. 
Mexico, 101 Mo. A. 155, 76 SW 53. 
FN On i ioedals v. Billings, 250 P 

Nebr.—Walters v. Exeter, 87 Nebr. 
125, 126 NW 868; Strubble v. De 
Witt, 81 Nebr. 504, 116 NW 154. 

N. Y.—Lyman y. Potsdam, 228 N. 
Y. 398, 127 NE 312; Stratton v. New 
York, 190 N. Y. 294, 88 NE 40; Cor- 
coran v.. New York, 188 'N., Y.-181, 
80 NE 660; McKone vy. Warsaw, 187 
N. -Y¥. 336, 80 NE 2122; Butler . v. 
Oxford; 186 N. Y. 444, 79. NE. 712; 
Hamilton v. Buffalo, 173 N. Y. 72, 
Beltz v. Yonkers, 148 
N. Y. 67, 42 NE 401; Turner v. New- 
burgh, 109 N. Y. 301, 16 NE 344, 4 
AmSR 453; Hunt v. New York, 109 
N. Y. 134,.16 NE 320; Hubbell v. 
Yonkers, 104 N. Y. 434, 10 NE 858, 
58 AmR 522; Ring v. Cohoes, 77 N. 
Y. 83, 33 AmR 574 [rev 13 Hun 76]; 
Kuhn v. East Syracuse, 209 App. Div. 
186, 204 NYS 697; Romanowski vy. 
Tonawanda, 127 App. Div. 814, 112 
NYS 105; Williams v. Brooklyn, 33 
App. Div. 539, 53 NYS 1007; Bennett 
v. Kent, 125 Misc. 28, 209 NYS 3811 
[aff 213 App. Div. 873 mem, 209 NYS 
311 (rev on other grounds 241 N. Y. 
385, 150°NE 302)]; Hartnet v. New 
York, 127 NYS 295. 

N. C.—Willis v. New Bern, 191 N. 
C. 507, 132 SE 286; Sehorn y. Char- 
lotte, 171 N. C. 540, 88 SE 782; Alex- 
ander v. Statesville, 165 N, C. 527, 
81 SE 763; Smith v. Winston, 162 N. 
Cc. 50,-77 SE 1093; Jones v. Greens- 
boro, 124 N. C. 310, 32 SE. 675. 

Oh.—Drake vy. Hast Cleveland, 101 
Oh. St. 111,.127 NE 469; Gibbs v. 
Girard, 88 Oh. St. 34, 102 NE 299; 
Dayton v. Glaser, 76 Oh. St. 471, 81 
NE 991, 12 LRANS 916. 

Or.—Colby v. Portland, 85 Or. 3859, 


166) P5387. 

Pa.—Davis v. Wilkes-Barre, 286 
Pa. 488, 134 A 105; Davis v. Shenan- 
doahy Borough, 273, Pa... 501,. 117 TAX 
207; Levine v. Pittsburgh, 252 Pa. 
181, 97 A 392; Burns yv. Bradford, 137 
Pa. 361,20 A 997, 11 LRA 726. 

Tenn.—Poole y. Jackson, 93 Tenn. 
62, 23 SW 57. 


Brookline, 


Tex.—Shelley v. Austin, 74 Tex. 
608, 12 SW 753. 
Via.—Danville v. Sallie, 131 SE 


788; Erle v.. Norfolk, 1389 Va. 38, 123 
SE 364; Richmond v. Rose, 127 Va. 
7742, 102 SH 5615) 105°SH 127; Borts- 
mouth v. Lee, 112 Va. 419, 71 SE 
630; Richmond v. Schonberger, 111 
Va. 168, 68 SE 284, 29 LRANS 180; 
Bedford City v. Sitwell, 110 Va. 296, 
65 SE 471; Richmond v. Mason, 109 
Va. 546, 65 SH 8, 17 AnnCas 194. 

Wash.—Lewis v. Spokane, 124 
Wash. 684, 215 P 36; Murray v. Spo- 
kane, 2175 Wash. +401, 201--P».745; 
Fehler v. Montesano, 110 Wash. 143, 
188 P 5; Swain v. Spokane, 94 Wash. 
616, 162 P 991, LRA1917D 754. 

W. Va.—Parrish v. Huntington, 57 
W. Va. 286, 50 SE 416; Yeager v. 
Bluefield, 40 W. Va. 484, 21 SE 752. 

Wyo.—Quest v. Upton, 252 P 506. 

Can.—Fafard v. Quebec, 55 Can. S. 
C. 615, 39 DomLR 717 [dism app 26 
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nary or reasonable care to maintain its streets and 
sidewalks in a reasonably safe condition for travel 
by those using them in a proper manner.*° The duty 


Que. K. B. 139, 85 DomLR 661]. 

Man,—Bell v. Winnipeg, 29 Man. 
401, [1919] 2 WestWkly 535. 

And see cases infra note 30. 

“It is neither a guarantor of the 
perfect condition of the streets and 
sidewalks nor of the safety of the 
traveler on either.” Tudor v. Louis- 
ville, 172 Ky. 429, 431, 189 SW 456. 

[a] A city is not a guarantor of 
the safety of the pedestrians, and is~ 
not liable for injuries if its streets 
are kept in reasonably safe condi- 
tion for those exercising ordinary 
care. Lexington v. Cooper,.148 Ky. 
17, 145 SW 1127, 48 LRANS 1158. 

29. Del.—Seward v. Wilmington, 
16 Del. 189, 42 A 451. 

N. Y¥.—Nicholls v. New York, 128 
App. Div. 532,112 NYS 795. 

N. C.—Bell v. Greensboro, 170 N. 
C. 179, 86 SE 1041. 

Okl.—Shawnee vy. Bennett, 116 Okl. 
38, 2438 P 190. 

Tex.—Dallas v. Maxwell, (Commn, 
A.) 248 SW 667 [rev (Civ. A.) 231 
SW 429]. 

[a] Act of God.—(1) A munici- 
pality is not bound for any injury 
resulting from the act of God, as 
where the condition is created by a 
sudden storm. Seward v. Wilming- 
ton, 16 Del. 189, 42 A 451. (2) So 
where an electric wire belonging to 
the city was broken down and sus- 
pended in a street by reason of sleet 
adhering to it and without any negli- 
gence on the part of the city, it was 
held that the city would not be 
responsible for such breakivg and 
suspension, although after notice of 
the dangerous. condition, Whoever 
ay have been the owner of the 
wire, the city must remove or repair 
it within a reasonable time or take 
precautions to warn travelers of the 
danger. Colburn v. Wilmington, 20 
Del..443, 56 A 605. (8) If the defec-- 
tive condition of a street where an 
accident occurred was caused by an 
extraordinary rainfall, which the city 
could not have foreseen by the exer- 
cise of ordinary care, resulting in- 
juries were caused by act of God, 
and not by the city’s negligence, so 
that it would not be liable. Schelich 
v. Wilmington, 24 Del. 57, 74 A 367; 
Bell v. Greensboro, 170 N. C, 179, 86 
SE 1041. 

Preximate cause of injury gener- 
ally see infra § 1839. 

30. U. S.—Weightman v. Wash- 
ington, 1 Black 39, 17 L. ed. 52; 
Lakeland v. Beck, 285 Fed. 375. 

Ala.—Bessemer v. Barnett, 212 Ala. 
202, 102 S 23; Montgomery v. Fergu- 
son, 207 Ala. 430, 938 S 4; Birming- 
ham vy. Carle, 191 Ala. 539, 68 S 22, 
LRA1915F 797; Bessemer v. Whaley, 
187 Ala, 525; 65 S 542 [rev 8 Ala. A, 
528, 62 S 473]; Anniston v.. Dodd, 
(A.) 108 S 634; Mobile Light, etc., 
Co. vy. Copeland, 15 Ala. A. 235, 73 
Seism 

Ariz.—Phcenix v. Clem, 237 P 168. 

Cal.—Taylor v, Manson, 9 Cal, A. 
382, 99 P 410. 

Colo.—Pueblo v. Smith, 57 Colo. 
500, 1438 P 281; Griffith v. Denver, 55 
Colo. 37, 1832 P 57; Denver v. Maurer; 
47 Colo: 209, 106 P3875, 185° AmSR 
210; Thunborg v. Pueblo, 45 Colo. 
337, 101 P 399; Denver v. Magivney, 
44 Colo. 157, 96 P 1002; Denver v. 
Stein, 25 Colo. 125, 583 P 288; Koch 
v. Denver, 24 Colo. A. 406, 133 P 
1119; Denver v. Moewes, 15 Colo. A. 
28, 60 P 986. 

Conn.—Frechette v. New Haven, 
104 Conn. 83, 132 A 467; Wallace v. 
New Haven, "82. Conn. 527, 74 A 886; 
Landolt v. Norwich, 37 Conn. 615. 

Del.—Schelich v. Wilmington, 24 
Del. 57, 74 A 3867; Anderson v. Wil- 
mington, 22 Del. 485, 70 A 204; Stid- 
ham v. Delaware City, 22 Del, 359, 67 
A..175; Colburn v. Wilmington, 20° 
Del. 443,.56 A 605; Wilkins v. Wil- 
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oe 


ae 


of ordinary or reasonable care which the municipal- | ity owes to persons entitled to protection as travelers 


mington, 16 Del. 132, 42 A 418; Harri- 
a v. Wilmington, 13 Del. 140, 12 A 
D, C.—Jackson y. District of Co- 
lumbia, 48 App. 396; District of Co- 
lumbia v. Pierce, 44 App. 126; Burke 
Vv. District of Columbia, 42 App. 
438; O’Dwyer v. Northern Market Co., 
24 App. 81. 
~ Ga.—Atlanta v. Robertson, (A.) 135 
SE 445; Brown v. Milledgeville, 20 
Ga. A. 392, 98 SE 25; Macon v. Smith, 
14 Ga. A. 708, 82 SE 162; Americus 
v..Gartner, 10 Ga. A. 754, 74 SE 70; 
Cordele v. Jeter, 9 Ga. A. 348, 71 SE 
-589; Cedartown vy. Brooks, 2 Ga. A. 
583, 59 SE 836; Americus v. Johnson, 
2 Ga. A. 378, 58 SH 518. 
Ida.—Strickfaden vy. Greencreek 
Highway Dist., 42 Ida. 738, 248 P 
456; Baillie v. Wallace, 24 Ida. 706, 
135 P. 850; Powers v. Boise City, 22 
Ida. 286, 125 P 194; Miller v. Mullan, 
17 Ida, 28, 104 P 660, 19 AnnCas 1107. 
Til.—Wheeler v. Le Roy, 296 Ill. 
579, 130 NE 330; Sherwin v. Aurora, 
257 Ill: 458, 100 NE 938, 43 LRANS 
1116 [aff 168 Ill. A. 320]; Brennan v. 
Streator, 256 Ill. 468, 100 NE 266 
[aff 168 Ill. A. 134];-Boender v. Har- 
vey, 251 Ill. 228, 95 NE 1084; Chicago 
v. Jarvis, 226 Ill. 614, 80 NE 1079; 
Salem vy. Webster, 192 Ill. 369, 61 
NE 323; Spring Valley v. Gavin, 182 
Ill. 232, 54 NE 1035; Peoria v. Gerber, 
168 Jill. 318, 48 NE 152; Roodhouse 
v. Christian, 158 Ill. 187, 41 NE 748; 
Sandwich v. Dolan, 141 Ill. 430, 31 
NE 416; Joliet v. Seward, 86 Ill. 402, 
29 AmR 35; Rockford v. Tripp, 83 
Wie 247, 25 AmR* 3815 Chicago: v. 
McGiven, 78 Ill. 347; Hanrahan  v. 
Chicago, 209 Ill. A. 6380 [aff 289 Il]. 
400, 124 NE 547]; McQuaid v. War- 
Saw, 201 Ill. A. 136; Kerr v. Danville, 
201 Ill. A. 93; Mills v. Oquawka, 200 
Ill. A. 119; Hindle v. Joliet, 200 Ill. 
A. “259, ‘(Osborn ov. Mt, “Vernon, 197 
Ill. A. 267; Gage v. Vienna, 196 Ill 
A. 585; Powers v. Hast St. Louis, 161 
Ill. A. 168; Cole v. East St. Louis, 
158 Ill. A. 494; Vesey v. Chicago, 156 
Fisher v. Genesco,, 154 
Chicago v. Purcell, 135 
{aff 231 Ill. 164, 83 NE 
Hennepin v. Coleman, 132 Ill. 
A. 604; Caddigan v. Chicago, 130 Ill. 
A. 472; White v. Chicago, 120 Ill. A. 
607; Nokomis v. Farley, 113 Ill. A. 


161; Chicago v. Gillett, 108 Ill. A, 
455; Elgin v. Thompson, 98 Ill. A. 


858: Streator v. Liebendorfer, 71 Ill. 
A. 625 frev on other grounds 174 Ill. 
9, 50 NE 1109]; Rock Island v. Drost, 
71 Ill, A. 613; Olney-v. Riley, 39 Ill. 
A. 401; Chicago v. Glanville, 18 Ill. 
A. 308; Chicago v. Watson, 6 Ill. A. 
344; Warren v. Wright, 3 Ill. A, 602 
{aff 103 Ill. 298]. 

Ind.—Shreve vy. Ft. Wayne, 176 Ind. 
347, 96 NE 7; Muncie v. Hey, 164 
Ind. 570, 74 NE 250; Michigan City v. 
Boeckling, 122 Ind. 39, 23 NE 518; 
Indianapolis v. Moss, 74 Ind. A. 129, 
128 NE 857; Terre Haute v. O’Neal, 
72 Ind. A. 485, 126 NE 26; New Al- 
pany v. Kiefer, 70 Ind. A. 289, 123 NE 
361; Morresville v. Spoon, 69 Ind. A. 
565, 118 NE 686; Indianapolis v. 
Williams, 58 Ind. A. 447, 108 NE 387; 
Bloomington v. Chicago, etc., R. Co., 
52 Ind. A. 510, 98 NE 188; Indian- 
apolis-v. Ray, 52 Ind. A. 388, 97 NE 
795; Evansville v. Behme, 49 Ind. A. 
448, 97 NE 565; Huntington y. Bart- 
rom, 58 Ind. A. 117, 95 NE 544; In- 
dianapolis v. Slider, 48 Ind. A. 38, 95 
NE 334; Greenfield v. Roback, 45 Ind. 
A. 70, 90 NE 136; Dondono v. In- 
dianapolis, 44 Ind. A. 366, 89 NE 421; 
Laporte v. Osborn, 43 Ind. A. 100, 86 
NE 995; Huntington y. Stuver, 41 
Ind. A. 171, 83 NE 518; Vincennes v, 
Spees, 35 Ind. A. 389, 74 NE 277; 
McQueen v. Elkhart, 14 Ind. A. 671, 
43 NE 460; Lyon vy. Logansport, (A.) 
32 NE 582. See Linton v. Jones, 75 
Ind. A. 320, 130 NE 541 (“active 
vigilance” required). 

Iowa.—Krska v. 200 

Whitlatch vy. 


Pocahontas, 
Towa 594, 203 


NW 39; 


Iowa Falls, 199 Iowa 73, 201 NW 83; 
Norman v. Sioux City, 197 Iowa 1310, 
197 NW 18; Blackmore v. Council 
Bluffs, 189 Iowa 157, 176 NW 369; 
Welsh v. Des Moines, 170 NW_ 369, 
Allen v. Ft. Dodge, 183 Iowa 818, 167 
NW 577; Johnson v. Ames, 181 Iowa 
65, 162 NW 858; Platts v. Ottumwa, 
148 Iowa 636, 127 NW 990; Hazzard 
ye Counct Bluffs, 79 Iowa 106, 44 NW 


Kan.—Clark v. South Hutchinson, 
114 Kan. 172, 217 P 305; Kansas City 
v. Orr, 62 Kan, 61) 61 P 397) 50°; LRA 
783; Eudora v. Miller, 30 Kan. 494, 2 
P 685; Atchison v. Jansen, 21 Kan. 
560; Jansen’ v. Atchison, 16 Kan. 
358; Atchison v. King, 9 Kan. 550. 

Ky.—Ludlow v. Gorth, 214 Ky. 833, 
284 SW 84; Pikeville v. Williams, 213 
Ky. 52, 280 SW 467; Bowen v, Louis- 


ville, ete., R. Co., 205 Ky. 314, 265 
SW 787; Frankfort v. Bowen, 205 
Ky. 309, 265 SW 785; Richmond v. 


Hill, 195 Ky. 566, 242 SW 867; Cun- 
diff v. Owensboro, 193 Ky. 168, 235 
SW 15; Newport v. Schmit, 191 Ky. 
585, 281 SW 54; Lancaster v. Broad- 
dus, 186 Ky. 226, 216 SW 373; Schmidt 
v. Newport, 184 Ky. 342, 212 SW 113: 
Bickel Asphalt Pav. Co. v. Yeager, 
176° Ky. 712, 197 SW 417; Tudor’ v. 
Louisville, 172 Ky. 429, 189 SW 456; 
Gnau v. Ackerman, 166 Ky. 258, 179 
SW 217; Elsmere v. Tanner, 158 Ky. 
681, 166 SW 220; Louisville v. Haugh, 
157 Ky. 643, 168 SW 1101; Covington 
v. Westbay, 156 Ky. 839, 162 SW 91; 
Varney v. Covington, 155 Ky. 662, 160 
SW 173; Carlisle v. Campbell, 151 Ky. 
279, 151 SW 673; Lexington v. Cooper, 
148 Ky. 17, 145 SW 1127, 43 LRANS 
1158; Louisville, etc, R. Co. v. Mul- 
verhill, 147 Ky. 360, 144 SW 838, Ann 
Cas1913D 183; Louisville v. Uebel- 
hor, 142 Ky. 151, 1384 SW 152; Har- 
rodsburg v. Abram, 138 Ky. 157, 127 
SW 758, 29 LRANS 199; Covington v. 
Belser, 137° Ky. 125, 123 SW. 249; 
Covington v. Bollwinkle, 121 SW 664; 
Burnside v. Smith, 119 SW 744; Hen- 
derson v. Sizemore, 104 SW 722, 31 
KyL 1134; West Kentucky Tel. Co. v. 
Pharis, 78 SW 917, 25 KyL 1838; Mid- 
way v. Lloyd, 74 SW 195, 24 KyL 
2448; Louisville v. Michels, 114 Ky. 
551, 71 SW 511, 24 KyL 1375; Louis- 
ville v. Johnson, 69 SW 803, 24 KyL 
685; Maysville v. Guilfoyle, 110 Ky. 
670, 62 SW 4938, 23. KyL 43. 

La.—Goodwyn v. Shreveport, 134 
La. 820, 64 S762; Allen v. Minden, 
127 La. 408, 53 S 666; O’Neill v. New 
Orleans, 30 La. Ann. 220, 31 AmR 
221; Barnes v. New Orleans, 4 La. A. 
503. See Lemoine vy. Alexandria, 151 
La. 562, 92S 58 (municipalities must 
keep sidewalks in such a condition 
that pedestrians who are ordinarily 
careful will not be exposed to in- 
jury). 

Me.—Morse v. Belfast, 77 Me. 44. 

Mass.—Cannon v. Brookline, 152 
NE 752; Eklon v. Chelsea, 223 Mass. 
213, 111 NE 866; O’Neil v. Chelsea, 
208 Mass. 307, 94 NE 279. 


Mich.—Finch v. Bangor, 133 Mich. 
149, 94 NW 788; Leslie v..Grand 
Rapids, 120 Mich. 28,. 78 NW _ 885; 


Yotter v. Detroit, 107 Mich. 4, 64 NW 
748: Sebert v. Alpena, 78° Mich. 165, 
48 NW 1098; Moore v, Kenockee, 75 
Mich. 332, 42 NW 944, 4 LRA 555; 
McArthur v. Saginaw, 58 Mich. 357, 
25 NW 3138, 55 AmR 687. 
Minn.—Sundell v. Tintah, 117 Minn, 
170, 184 NW 639, 388 LRANS 1127, 
AnnCasi1913C 1311; Svendsen v. Al- 
den, 101 Minn. 158, 112 NW 10; Fur- 
nell v..St. Paul, 20 Minn. 117; Moore 
v. Minneapolis, 19 Minn. 300; Cleve- 
land v. St. Paul, 18 Minn, 279; Shartle 
v. Minneapolis, 17 Minn, 308. 
Miss.—Vicksburg yv. Harralson, 136 
Miss, 872; 102 S 718,714. [eit Cyc]; 
McComb v. Hayman, 124 Miss. 525, 
87 S 11; Gulfport, ete., Tract. Co. v. 
Manuel, 123 Miss. 266, 85 S 3:08; 
Higginbottom v. Burnsville, 113 Miss. 
219, 74 S 138; Meridian v. Crook, 109 
Miss. 700, 69 S 182, LRA1916A 482; 


Nesbitt v. Greenville, 69 Miss. 22, 10 
S 452, 30 AmSR 521; Vicksburg’ v. 
Hennessy, 54 Miss. 391, 28 AmR 354 

Mo.—Shafir v. Carroll, 309 Mo. 
458, 274 SW 755; Rice v. White, 
239 SW 141; Boyd v. Kansas City, 
291 Mo. 622, 237 SW 1001; Heben- 
heimer.v. St. Louis, 269 Mo. 92, 189 
SW 1180; Coffey v. Carthage, 186 Mo, 
573, 85 SW 532; Kaiser v. St. Louis, 
185 Mo. 366, 84 SW 19; Squires v. 
Chillicothe, 89 Mo, 226, 1 SW 23; 
Welsh v. St. Louis, 73 Mo. 71; Craig 
v. Sedalia, 63 Mo. 417; McCall vy, 
Butler, (A.) 285 SW 1018; Reed v. 
st. Joseph, 218 Mo. A. 651, 266 SW 
330; Cooper 'v. Caruthersville, (A.) 
264 SW 46; Donahoe y. Webster 
Groves, (A.) 259 SW 505; Francis v. 
West Plains, 203-Mo. A. 249, 216 SW 
808; Bond v. Sedalia, (A.) 194 SW 
740; Albritton v. Kansas City, 192 Mo. 
A. 574, 188 SW 239; Starkey v. Green- 
ville, 189 Mo. A. 352, 175 SW 314; 
Morgan v. Kirksville, 181 Mo. A. 348, 
168 SW 835; Jackson y. Kansas City, 
181 Mo. A. 178, 167 SW 1150; Spal- 
ding v. Ziegler, 173 Mo. A. 698, 160 
SW 14; Perry v. Sedalia, 168 Mo. A. 
235, 153 SW 536; Barnes vy. St. Jo- 
seph, 151 Mo. A. 523, 132 SW 318; 
Howard v. New Madrid, 148 Mo. A. 
57, 127 SW 630; St. Louis v. Kansas 
City, 110 Mo. A. 653, 85 SW 630; 
Reed _v. Mexico, 101 Mo. A. 155, 76 
SW 53; Smith v. Brunswick, 61 Mo. 


A. 578; Taubman y. Lexington, 25 
Mo. A. 218. 
Mont.—O’Donnell vy. Butte, 65 


Mont. 463, 211 F 190, 32 ALR 1284; 
Ford v. Great Falls, 46 Mont. 292, 
127 P 1004; McEnaney v. Butte, 43 
Mont. 526, 117 P 893, 894 [cit Cyc]; 
May v. Anaconda, 26 Mont. 140, 66 
Pot59, 

Nebr.—Hanley v. Fireproof Bldg. 
Co., 107 Nebr. 544, 186 NW 534, 24 
ALR 382; Walters v. Exeter, 87 Nebr.. 
125, 126 NW 868; Strubble v. De Witt, 
81 Nebr. 504, 116 NW 154; Plainview 
v. Mendelson, 65 Nebr. 85, 90 NW 
956; Ord v. Nash, 50 Nebr. 335, 69 
NW 964; Lincoln y. .Calvert, 39 Nebr.: 


305, 58 NW 115; South Omaha _v. 
purke, 3 Nebr. (Unoff.) 309, 91 NW 


N. H.—Hickey vy. Berlin, 78 N. Hy 
69, 996A. 295: 3 

N. Y.—Lyman v. Potsdam, 228 N: 
Y. 398, 12% NE 312; Johnson v. New 
York, 208 ONY 7759 LOd IN (EO dr ae) 
LRANS 462; Kopper v. Yonkers, 188 
N. Y. 592 mem, 81 NE 1168 mem; 
Corcoran vy. New York, 188 N. Y. 131,) 
80 NE 660; Butler v. Oxford, 186 N. 
Y. 444,.79 NE 712; Tremblay v. Har- 
mony Mills, 171) N.) Y¥2.598, 64 NE 
501; Beltz v., Yonkers, 148 ‘N.Y. 67} 
42 NE 401; Lane v. Hancock, 142 N. 
Y. 610, 37 NE 478) Pettengill .y: 
Yonkers, 116 N. Y. 558, 22 NE 1095, 
15 AmSR 442; Hunt v, New York, 
109 N. Y¥. 134, 16 NE 320; Kinney v. 
Troy, 108-N. Y¥.U667, Te NWT 28 ave 
lor v. Yonkers, 105 N. Y. 202, 11 NB 
642, 59 AmR 492; Nelson v. Canisteo, 
100 N. Y.+89, 2 NE 478; Bullock’ v. 
New "York, 99: INT Ye 654. \2Ning ies 
Brusso v. Buffalo, 90 N. Y. 679 mem; 
Ring v. Cohoes, 77 N. Y. 83, 33 AmR 
574 [rev on other grounds 13 Hun 
76]; Hume v. New York, 47 N. Y. 639, 
T4 ON. 3Y. 264,57 HowPr’ 359 [rev 39 
Hun 674]; Wendell v. Troy, 4 Abb. 
Dec. 563, 4 Keyes 261 [aff 39 Barb. 
329]; Briggs v. North Tonawanda, 
213 App. Div. 781, 210 NYS 643; Van 
Ness v. Buffalo, 213 App. Div. 454, 
210 NYS 641; Kuhn vy. Hast Syracuse, 
209 App. Div. 186, 204 NYS 697; Pem- 
berton v. Albany, 196 App. Div. 831, 
188 NYS 245; Heaphy v. U. S. Wood 
Preserving Co., 161 App. Div. 161, 146 
NYS 377; Romanowski v. Tonawanda, 
127 App. Div. 814, 112 NYS 105; Leh- 
mann v. Brooklyn, 380 App. Div. 305, 
51 NYS 524; Bennett v. Kent, 125 
Mise. 23, 209 NYS 311 [aff 213 App. 
Div. 873 mem, 209 NYS 311 (rev on 
other grounds 241 N. Y. 385, 150 NE 
302)]; French v. State, 198 NYS 878; 


For later cases, developments and changes In the law see cumulative Annotations, same title, page and note number, 


——-. 


§ 1785 


: 


§ 1785] 


is a continuing duty,®! which is not suspended while 
; After the munici- 
pality has notice, either of the existence of de- 


the street is being repaired.*? 


Hartnet v. New York, 127 NYS 295; 
Ibbeken v. New York, 94 NYS 568. 
And see Seymour v. Salamanca, 137 
N. Y. 361, 83 NE 304; Glasier v. 
Hebron, 131 N. Y. 447, 30 NE. 239; 
Hubbell vy. Yonkers, 104 N. Y. 434, 10 
NE 858, 58 AmR (522; Niven  v. 
Rochester, 76 N. Y. 619 mem; Todd v. 
Troy, 61 N. Y. 506 [aff 61 Barb. 580] 
(in all of which it was held that a 
municipality must use “Active vigil- 
ance’”’ to keep its streets in’ repair). 

N. C.—Tinsley v. Winston-Salem, 
135 SE 610; Willis v. New Bern, 191 
N. C. 507, 182 SE 286; Mabe v. Win- 
ston-Salem, 190 N. C. 486, 180 SE 
169; Rollins v. Winston-Salem, 176 
N. C. 411, 97 SE 211; Sehorn v. Char- 
lotte, 171 N. C. 540, 88 SE 782; Alex- 
ander v. Statesville, 165 N. C. 527, 81 
SE 763; Smith v. Winston, 162 N. C. 
50, 77 SE 1093; Bailey v. Winston, 
AZ- N> C. 252, 72 SE 986:, Johnson. Vv. 
Raleigh, 156 N. C. 269, 72 SE 368; 
Jones v. Greensboro, 124 N. C. 310, 
32 SE 675. 

N. D—Anderson v. Jamestown, 50 
N. D. 531, 196 NW 758, 754 [cit Cyc]; 
Wells v. Lisbon, 21 N. D. 34, 128 NW 
308; Braatz v. Fargo, 19 N. D. 538, 
125 NW 1042, 27 LRANS 1169. 

Oh.—Gibbs v. Girard, 88 Oh. St. 34, 
102 NE 299; Dayton v. Glaser, 76 Oh. 
St) 471, St" NEP.991, 12 -LRANS. 916; 
Gibbs v. Girard, 14 Oh. Cir. Ct. N. S. 
SP a2 Oh. Cir, Ct 4225 sGable “vy; 
Toledo; 16 Oh! Gir) Ct, 515, °9 Oh. Cir. 
Dec. 63; Murphy v. Dayton, 8 OhS& 
CP 354, 7 OhNP 227. 

Okl.—Pitcher v. Barrett, 120 Okl. 
66, 249 P 739; Sapulpa v. Williams, 
249 P 152; Canton y. Mansfield, 108 
Okl. 60, 233 P 1071; Quapaw v. Hol- 
den, 96 Okl. 281, 222 P 680; Tulsa v. 
Wells, 79 Okl. 39, 191 P 186; Cushing 
v. Stanley, 68 OkI. 155, 172 P 628, 
Shawnee v. Drake, 69 Okl. 209, 171 P 


727, LRA1918D 810; Bellevue Gas, 
Gtes, Oo. vy Carn. 61 Ok 296; C1 6i 
203; Woodward v. Bowder, 46 OKI. 


505, 140 P’ 138, 139 [cit Cyc]; Musko- 
gee v. Miller, 45 Okl. 414, 145 P 782, 
ERA1915D 243; Hugo v. Nance, 39 
Okl. 640, 135 P 346; Norman y, Teel, 
P2COKI- 69, 69 2 91. 

Or.—Colby v. Portland, 85 Or. 359, 
IHC Jee Hewes : 

Pa.—Lawrence v. Scranton City, 
284 Pa. 215, 130 A 428, 41 ALR 454; 
Davis vy. Shenandoah Borough, 273 
Pa. 501, 117 A 207; Levine v. Pitts- 
burgh, 252 Pa. 181, 97 A 392; Holbert 
v. Philadelphia, 221. Pa. 266, 70 A 
746, 20 LRANS 201; Bucher v. Sun- 
bury Borough, 216 Pa. 89, 64 A 906; 
Miller v. Bradford, 186 Pa. 164, 40 A 
409; Baker v. North East Borough, 
(5) (Pall 234,524 A. 1079: Burns -v- 
Bradford, 137 Pa. 361, 20 A 997, 11 
LRA 726; Sefert v. Williamsport, 82 
Pa. Super. 471; Klein v. Philadelphia, 
62 Pa. Super. 121; Rick v. Wilkes- 
Barre, 9 Pa. Super. 399. 

Porto Rico.—Piatel de Morsommé 
vy. Yauco, 4 Porto Rico Fed. 93. 

Ss. C.—Burnett v. Greenville, 106 
Sc. 255, 91 SE 203, AnnCas1918C 
363: Corry v. Columbia, 88 8S. C. 553, 
71 SE 49; Berry v. Greenville, 84 S. 
C, 122, 65 SE 1030, 19 AnnCas 978. 

S. D.—Heather v. Mitchell, 47 8. D. 
281, 198 NW 358; Jones v. Sioux Falls, 
£38°S. DD, 477, 101 NW. 43. 

Tenn.—Poole y. Jackson, 93 Tenn. 
62, 23 SW 57; Knoxville v. Bell, 12 
Lea 157. 


Tex.—Dallas v. Maxwell, (Commn. 
A248 Sw 667 [rev (Civ. A.) 231 
Sw. 429]; Lee v. Dallas, (Civ. <A.) 


267 Sw 1014; Clark v. Athens, (Civ. 
A.) 253 SW 574; Waco v. Ballard, 
(Cin ALU 246" SWe 97 5 hts SWiorth =v. 
Nelson, (Civ. A.) 220 SW 123; Dallas 
vy. Halford, (Civ. A.) 210 SW 725; 
San Antonio v. Wildenstein, 49 Tex. 
Civ Ay 514, 109 “SiW.223ds) Dallas, v. 
Muncton, 37 Tex. Civ. A. 112, 883 SW 
431; Dallas v. Moore, 32 Tex. Civ. A. 
230, 74 SW 95, 

Utah—Rollow v. Ogden City, 243 


-v. Bluefield, 40 W. Va, 484, 21 


lute 
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PVT Sin Billssase Salt leaker: City, 987 
Utah 507, 109 P 745; Herndon v. Salt 
Lake City, 34 Utah 65, 95 P 646, 131 


AmSR 827. 
Va.—Maurer v. Norfolk, 133 SH 
484; Danville v. Sallie, 131 SH 788; 


Erle v. Norfolk, 139 Va. 38, 123 SH 
364; Tripp v. Norfolk, 129 Va. 566, 
106 SE 360; Richmond v. Rose, 127 
Va.. 772,--102 SE 561, 105 SH. 127; 
Richmond v. McCormack, 120 Va. 
552, 91 SE 767; Cook vy. Danville, 116 
Va. 383, 82 SE 90, LRAI915A 1199; 
Portsmouth y. Lee, 112 Va. 419, 71 
SE 630; Richmond v. Schonberger, 
111 Va. 168, 68 SE 284, 29 LRANS 
180; Bedford City v. Sitwell, 110 Va. 
296, 65 SE 471; Richmond v. Mason, 
109 Va. 546, 65 SE 8, 17 AnnCas 194; 
Boers v. Richmond, 85 Va. 538, 8 SE 
387. 

Wash.—Lewis _ v. Spokane, 124 
Wash. 684, 215 P 36; Thompson v. 
Bellingham, 112 Wash. 5838, 192 P 
952, 19 ALR 864; Swain v. Spokane, 
94 Wash. 616, 162 P 991, LRA1917D 
754; Kelly v. Spokane, 83 Wash. 55, 
145 P 57; Dunkin y. Hoquiam, 56 
Wash. 47, 105 P 149; Larson vy. Sedro- 
Woolley, 49 Wash. 134, 94 P 938. 

W. Va.—Reynolds v: Milton, 93 W. 
Va. 108, 116 SE 516; Holsberry v. 
Elkins, 86 W. Va. 487, 103 SE 271; 
Parrish v. Huntington, 57 W. Va. 286, 
50 SE 416; Waggener v. Point Pleas- 
ant, 42 W. Va. 798, 26 SH 352; veoner 
752: Wilson v. Wheeling, 19 W. Va. 
323, 42 AmR 780; Griffin v.. Williams- 
town, 6 W. Va. 312. - 

Wis.—Hollan v. Milwaukee, 174 
Wis. 392, 182 NW 978; Kawiecka v. 
Superior, 136 Wis. 613, 118 NW 192, 
21 LRANS 1020; Peake v. Superior, 
106 Wis. 408, 82 NW 306; Kleiner v. 
Madison, 104 Wis. 339, 80 NW 453. 

Can.—Fafard v. Quebec, 55 Can. S. 
Cc. 615, 39 DomLR 717 [dism app 26 
Que. K. B. 139, 35 DomUR 661]. 

Alta.—Lingrell v. Stocks, [1926] 4 
DomLR 1163; Jamieson v. Edmonton, 
9 Alta. 1. 253,27 DomLR- 168, 33 
WestLR 851, 9 WestWkly 1287 [app 


allowed on other grounds 54 Can. S.. 


C. 443, 36 DomLR 465, [1917] 1 West 
Wkly 1510). 

Man.—Kennedy Vv. 
Prairie, 12 Man. 634. 

Ont.—Davis v. Usborne Tp., 36 Ont. 
L. 148, 9 OntWN 484, 28 DomLR 397; 
Connor -v. Brant, 31 Ont. L. 274, 6 
OntWN 206; Belling v. Hamilton, 3 
Ont. L. 318, 1 OntWR 124; Steinhoff 
v. Kent, 14 Ont. A, 12; Foley v. Hast 
Flamborough Tp., 29 Ont. 139 [app 
allowed on other grounds 26 Ont. A. 
43]; Hobin y. Ottawa, 8 OntWR 589 
{allowing app 8 OntWR 101]; Boyle 
vy. Guelph, 3 OntWR 322. 

[a] Rule applied.—Where a sub- 
way was being excavated in a street 
under legislative authority by a cor- 
poration over which the city had no 
control, the city was not negligent 
because it did not keep a gang of 
men at work repairing the street as 
it was interfered with from day to 
day by the contraétors making the 
excavation. Morris v. Interurban St. 
R)Co.,, 100) App.» Divs 295,99. INYS 


479. 

[b] Duty to construct.—A munici- 
pal corporation’s duty “to keep” its 
streets, sidewalks, and bridges in 
reasonably safe condition for travel 
includes a duty “to construct.” 
Cedartown v. Brooks, 2 Ga, A. 583, 59 
SE 836. 

[c] Where the ground of the ac- 
tion is a positive misfeasance on the 
part of the corporation itself in plac- 
ing, or causing to be placed, a pile of 
bricks ,on the sidewalk without 
guards or lights to protect persons 
passing over the walk, an instruction 
leaving it to the jury to say whethér 
or not it was negligence to leave the 
walk in such a condition is not objec- 
tionable because it imposes an abso- 
duty without. reference to 


Portage la 


| LRA 778; 
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fects or obstructions, the obligation immediately 
arises to exercise reasonable care to make the street 
reasonably safe.** 


It has been held, however, that 


whether or not the corporation had 
notice of the condition, Yearance v. 
Salt Lake City, 6 Utah 398, 24 P 254. 

{[d] An instruction (1) casting 
upon the city the duty to keep the 
streets in good order and condition 
was erroneous as imposing a greater 
duty than that of keeping the street 
in a reasonably safe condition.’ Den- 
ver v. Moewes, 15 Colo. A. 28, 60 P 
986, (2) So an. instruction requiring 


‘plaintiff to prove that the sidewalk 


on which he was. injured was in an 
“unreasonably” dangerous condition 
was erroneous. Brown v. Pierce, 78 
Nebr. 6238, 111 NW 366. 

[e] Effect of statute—-The au- 
thorities which hold that the duty 
imposed by statute to keep streets in 
repair is absolute (See infra § 1819) 
mean that when the basis or cause 
of the liability exists, the liability is 
absolute in the sense only that no 


‘notice or other excuse for the de- 


fect will exonerate the municipality. 
Yeager vy. Bluefield, 40 W. Va. 484, 
21 SE 752. But see Biggs v. Hunt- 
ington, 32 W. Va. 55, 9 SE 51 (where 
it was said that if the street was in 
fact. defective, and such defect 
caused the injury, it was no defense 
that the municipality had exercised 
great care in repairing the way, and 
that it was only necessary to allege 
and prove the existence of the defect 


and that the injury was caused 
thereby). 
[f] In Maryland (1) it has been 


said that it is the duty of a munici- 
pality to keep its streets in a rea- 
Sonably safe and proper condition. 
Baltimore City vy. Bassett, 132 Md. 
427, 104 A 39. (2) But in other cases 
the rule is stated without qualifying 
it by the word “reasonably.” Charles 
we peliimore tes Md. 523, 114 A 565; 
iggs v. Baltimore City, 129 : 
99 A 860. z cers 

31. EUessemer v. Barnett, 212 Ala. 
202, 102 S 23; Willis v. New Bern, 
191 N.C. 507, 182 SE 286; Colby v. 
Portland, 85 Or. 359, 166 P 537. 

[a] Rule applied.—The duty of 
the council of Portland to keep its 
streets in repair does not end with 
the passage of an ordinance requiring 
officers to examine into and report 
the condition of streets; but there 
must be some diligence to learn 
whether the officers perform the 
duties assigned. Colby v. Portland, 
85 Or. 359, 166 P 5387. 

32. Bessemer v. Barnett, 212 Ala, 
202, 102 S 28. 

Precautions while making imvrove- 
ments generally see infra § 1834. 

33. U. S.—Balls v. Woodward, 51 
Fed. 646. 

Ala.—Birmingham vy. Tayloe, 105 
Ala. 170, 16 S 576; Bradford v. Annis- 
EOD, 92 Ala. 349, 8 S 683, 25 AmSR. 

Del.—Jarrell v. Wilmington, 20 Del. 
454, 56 A 379; Pieree v. Wilmington, 
16 Del. 306, 43 A 162. 

.Ga.—Rome v. Dodd, 58 Ga, 238; 
Milledgeville v. Cooley, 55 Ga. 17. 

Ill.—Hogan v. Chicago, 168 Ill. 551, 
48 NE 210; Peoria v. Simpson, 110 Ill. 
294, 51 AmR 683; Chicago v. Hoy, 75 
Ill. 630; Rockford v. Hildebrand, 61 
Ill. 155; Reid v. Chicago, 83 Ill, A. 
a Virginia v. Plummer, 65 Ill. A, 


Ind.—Logansport v. Justice, 74 
Ind. -378, 39 AmR 79; Tipton v. Free- 
man, 45 Ind, A. 76, 90 NE 101; Hunt- 
ington yv. Stuver, 41 Ind. A. 171,. 83 
NE 518. 

Iowa.—Krska _v. Pocahontas, 200 
Iowa 594, 203 NW 39; Frohs v. Dubu- 
que, 169 Iowa 431, 150 NW 62; Evans 
v. Des Moines, 169 Iowa 321, 151 NW 
397; Rea v. Sioux City, 127 Iowa 615, 
103 NW 949; Padelford vy. Eagle 
Grove, 117 Iowa 616, 91 NW 899; Hus- 
ton v. Council Bluffs, 101 Iowa 338, 69 
NW 1130, 86 LRA 211; McConnell v. 
Osage, 80 Iowa 293, 45 NW- 550, 8 
Munger v. Marshalltown, 
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the rule of municipal liability for obstructions in 
streets lawfully placed there hy third persons is less 
stringent than when caused solely by the negligence 


of the municipality.** 
Statutory liability. When the 


the statute.*® 


[§ 1786] b. Determination of Reasonable Care— 
In determining whether the cor- 


(1) In General. 


59 Iowa 763, 183 NW 642 (holding that 
an instruction that a city is not 
bound to repair its sidewalks when 
they are injured by teams or wagons 

is properly refused). 
Kan.—Osborne vy. Hamilton, 29 
191 Ky. 


Kan. 1. 

Ky.—Newport v. Schmit, 

585, 231 SW 54; Newport v. Zimmer- 
man, 152 Ky. 582, 153 SW 969; Car- 
lisle v. Campbell, 151 Ky. 279, 151 
SW 673; Covington v. Johnson, 69 
SW 703, 24 KyL 602; Henderson v. 
Reed, 62 SW 1039, 23 KyL 463; Hen- 
derson y. White, 49 SW 764, 20 KyL 
15255 )° 

Mass.—Paine  v. 138 
Mass. 564. . 

Mich.—Belyea v. Port Huron, 136 
Mich. 504, 99 NW 740; Lombar_ v. 
East Tawas, 86 Mich. 14, 48 NW 947. 

Minn.—L’Herault v. Minneapolis, 
69 Minn. 261, 72 NW 73; Kellogg v. 
Janesville, 34 Minn. 132, 24 NW 359; 
Nichols v. Minneapolis, 33 Minn. 430, 
23 NW 868, 53 AmR 56. 

Miss.—Natchez v. Shields, 74 Miss. 
371, 21 S797. 

Mo.—Smart v. Kansas City, 208 
Mo. 162, 105 SW 709, 123 AmSR 415, 
14 LRANS 565, 13 AnnCas 932; Buck- 
ley v. Kansas City, 156 Mo. 16, 56 SW 
319; Perry v. Sedalia, 168 Mo. A. 235, 
153 SW 536; Kling v. Kansas City, 27 
Mo. A, 231. 

Nebr.—Valparaiso v. Donovan, 28 
Nebr. 406, 44 NW 449. 

N. H.—Hickey v. Berlin, 78 N. H. 
69, 96 A 295, 

N. Y.—Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 
442; Hunt v. New York, 109 N. Y. 
134, 16 NE 320; Nelson v. Canisteo, 
100 N. Y. 89, 2 NE 473; Coolidge v. 
New York, 99 App. Div. 175, 90 NYS 
1078 [aff 185 N. Y. 529, 77 NE 1192]; 
Brush v. New York, 59 App. Div. 12, 
60 NYS 51; Warner v. Randolph, 18 
App. Div. 458, 45 NYS 1112; Walsh _v. 
Buffalo, 17 App. Div. 112, 44 NYS 
942: Conklin v. Elmira, 11 App. Div. 
402, 42 NYS 518; Stapleton v. New- 
burgh, 9 App. Div. 39, 41 NYS 96; 
Lehn v. Brooklyn, 19 NYS 668 [aff 
148 N. Y. 674 mem, 39 NE 21 mem], 
Kunz v. Troy, 1 NYS 596; Gillrie v. 
Lockport, 12 NYSt 707 [rev on other 
grounds 122 N. Y. 408, 25 NE 357]; 
Gage v. Hornellsville, 2 NYSt 351. 

N. C.—Revis v. Raleigh, 150 N. C. 
348, 63 SE 1049; Neal v. Marion, 129 
N. C. 345, 40 SE 116. 

N. D.—Anderson v. Jamestown, 50 
N. D. 531, 196 NW 753. 

Oh.—Durbin v. Napoleon, 21 Oh. 
Gir, ICtee160). 111 COhU Cire Decl 534; 
Cincinnati v. Frazer, 18 Oh. Cir. Ct. 
50, 9 Oh. Cir. Dec. 487; Alliance v. 
Campbell, 17 Oh: Cir. Ct, 595, 6 Oh; 
Cir. Dec. 762. 

Okl.—Woodward v. Bowder, 46 Okl. 
505, 149 P 1388, 139 [cit Cyc]. 

Tex.—McKinney v. Brown, (Civ. 
A.) 81 SW 88; Patterson v. Austin, 
15 ‘Tex>-Civ. “Ay 201, 139. SW 976" BI 
Paso v. Dolan, (Civ. A.) 25 SW 669. 

Wash.—Cowie v. Seattle, 22 Wash. 
659, 62 P 121; Saylor v. Montesano, 
11 Wash. 328, 39 P 653. 

Wis.—Cantwell  v. ia 
Wis. 463, 37 NW 813. 

‘| N. B.—Cameron v. Moncton, 29 N. 
B. 372. 


Brockton, 


Appleton, 


statute authorizes 
recovery of damages by persons injured by reason 
of the insufficiency or want of repair of a high- 
way, it has been held that the test of liability is 
not the negligence of the municipality, but whether 
the highway is insufficient within the meaning of 
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Que.—Gunlack v. Montreal, 17 Que. 
Super. 294; Gaffney v. Montreal, 16 
Que. Super. 260. 

Necessity of notice generally see 
infra § 1819. 

Notice implied from lapse of time 
see supra §§ 1824, 1825. 

34. Kost y. Ashland, 236 Pa. 164, 
168, 84 A 691. 

“Tt was competent for the defend- 
ant to show that the pole was not 
unlawfully upon the street, but had 
been erected by a corporation that 
had a legal right to erect it and upon 
whom the duty to maintain it in a 
safe condition primarily rested. This 
fact would not have relieved the de- 
fendant from the duty of supervision 
ana inspection, but its duty would 
have béén secondary and the rule in 
relation thereto is less stringent than 
that which would apply if the pole 
had been unlawfully upon the street 
or had been erected by it and was 
under its sole management. The 
duty of a municipality to keep its 
streets in a reasonably safe condition 
extends to cases where an unsafe 
condition of its streets is brought 
about by others than its agents. But 
as the basis of an action against it 
is negligence and its duty is that of 
inspection, it must be shown that it 
had notice of the defect or might 
have known thereof by the use of 
reasonable care and watchfulness.” 
Kost v. Ashland, supra. 

Liability for acts of third persons 
generally see supra §§ 1775-1784. 

5. Padden v. Milwaukee, 173 Wis. 
284, 181 NW 209. 

Statutory liability generally see 
supra § 1758, 

36. Conn.—Landolt vy. Norwich, 37 
Conn. 615. 


Ida.—Goodman v. McCammon, 42 
Ida. 696, 247 P 789. 

Ill.—Hindle v. Joliet, 200 Ill. A. 
te Centralia v. Ayers, 133 Ill.—A. 


Ind.—Spencer v. Mayfield, 43 Ind. 
A, 134, 85 NE 23. 

Iowa.—Blackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 3869;. Bender v. 
Minden, 124 Iowa 685, 100 NW 352. 

Kan.—Kirkham v. Kansas City, 89 
Kan, 651, 132 P 16v. 

Mo.—Reed v. St. Joseph, 218 Mo. 
A. 651, 266 SW 330; Smith vy. Bruns- 
wick, 61 Mo. A. 578 (referring to the 
definition of Webster of ‘“reason- 
ably,” as applied to the care required, 
namely: “In a reasonable manner; in 
consistency with reason; in a moa- 
erate degree; not fully; moderately; 
tolerably’’). 

N. D.—Wells v. Lisbon, 21 N, D. 

Braddock Bor- 


34, 128 NW 308. 

Pa.—Chambers v. 
ough, 34 Pa, Super. 407. 

Wash.—Ferguson vy. Yakima, 139 
Wash. 216, 246 P 287; James v. Seat- 
tle, 68 Wash, 359, 123 P 472. 

W. Va.—Reynolds v. Milton, 93 W. 
Va. 108, 116 SH 516; Parrish v. Hunt- 
ington, 57 W. Va. 286, 50 SH 416; 
Yeager v. Bluefield, 40 W. Va. 484, 
21-SE 752. ; 

Ont.—Foley v. Hast Flamborough 
Tp., 29 Ont. 139 [app allowed on other 
grounds 26 Ont. A. 43]. 

37. C.—Jackson y. District of 
Columbia, 48 App. 396. 


poration is exercising reasonable care in the per- 
formance of its duty to make and maintain its 
streets reasonably safe, each case must depend upon 
its own surrounding cireumstances.*® The care must 
be reasonable and commensurate with the danger,** 
but in the performance of this duty the munici- 
pality has a wide diseretion, with which the courts 
will not interfere in the absence of gross abuse.?% 
A municipality is not liable for ‘njuries upon side- 
walks merely because they are not constructed in 
strict conformity with an ordinance.*® 
held, however, that, where an ordinance directed 
the construction of a sidewalk of a specified width 


It has been 


Ga.—Wilson v. Atlanta, 63 Ga. 291, 

Ill.—Spring Valley -v. Gavin, 182 
Ill. 232, 54 NE 1035; Schmidt vy. Chi- 
cago, 107 Ill. A. 64 ‘where it was held 
gross negligence to place an electric 
light lamp improperiy insulated four 
or five feet above a sidewalk). \ 

Iowa.—Blackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 369. 
ane, oe eee v. Jansen, 21 Kan. 


N. C.—Monds v. Dunn, 163 N. CG. 
108, 79 SE 303. ' 
N. D.—Wells v. Lisbon, 21 N. D. 


34, 128 NW 308. 

Okl.—Norman y, Teel, 12 Okl. 69, 
69 P 791 

Tex.—Rockwall v. Heath, (Civ. A.) 
90 SW 514. 

Wash.—Lewis_ vy. 124 
Wash. 684, 215 P 36. 

Wis.—Pumorlo y. Merrill, 125 Wis. 
102, 1083 NW 464. 

Ont.—Davis v. Usborne Tp., 36 Ont. 
a 148, 9 OntWN 484, 28 DomLR 

{a] For example (1) if a cross- 
walk was rendered more dangerous 
at a particular time and place, by 
reason of its use by vehicles, reason- 
able care for the safety of travelers 
required more diligence on the part 
of the ‘city, Blackmore v. Council 
Bluffs, 189 Iowa 157, 176 NW 369, 
(2) Greater care is required in a 
snowy, dark, or stormy night than in’ 
a clear moonlight night. Wells. v. 
Lisbon, 21 N. D. 34, 128 NW- 308. 7 

[b] Test of reasonable care.—(1) 
A good test of the care due is 
whether a reasonably cautious man 
having the duty to observe and repair 
would or would not consider a defect 
as one where pedestrians might be 
injured. Lewis y. Spokane. 124 Wash. 
684, 215 P 36. To same effect Monds 
v. Dunn, 163 N. C. 108, 79 SE 303; 
Rockwall vy. Heath, (Tex. Civ. <A.) 
90 SW 514. (2) Reasonable care is 
such as a prudent person or munici- 
pality would use under like circum- 
stances. Wilson v. Atlanta, 63 Ga. 
291; Hanson v. Anamosa, 177 Iowa 
101, 158 NW 591; Kendall v. Albia, 73 
Iowa 241, 34 NW 833; Norman vy. 
Teel, 12 Okl. 69, 69 P 791. And see 
Kent vy. Wilmington, 12 Del. 397, 32 
A 464 (holding that the degree of 
care required by a city in filling up 
a trench dug in a street was such as 
a good business man would use under 
like circumstances). (3) An instruc- 
tion requiring such diligence as like 
officers with like responsibilities 
usually and ordinarily employ in the 
discharge of their duties was held 
not erroneous, Pumorlo v, Merrill, 
125 Wis. 102, 1083 NW 464. (4) An 
instruction that ordinary care and 
prudence meant such as was exer- 
cised by the mass of mankind in their 
daily affairs was erroneous, since the 
ordinary care and prudence required 
are such as the surrounding cireum- 
stances would demand and not such 
ay men Se reey exercise in their daily 
affairs. yner v. Menasha, 10 is. 
201, 88 NW 3038. eee a 

Questions for jury see infra § 2044. 

38. Rollins v. Winston-Salem, 176 
INS S@resl Or Sint, 2h 
ee Karolinsky vy. Chicago, 163 Ill. 


Spokane, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and ‘designated material within certain limits, and 
the council permitted the construction of a walk 
of less width and of greatly inferior material, 
and allowed it to remain on the street and be 
such remissness in enforeing its ordinance 
was some evidence that the walk was regarded by 
the municipality as unsafe for travel.*® 

A municipality need not adopt the very best ma- 
terials in constructing its streets and sidewalks, 
but is required to use only those which will render 


used, 


the way reasonably safe‘! 
Crosswalks. 


of sidewalks.42 


[§ 1787] (2) As Affected by Number and Extent 
of Streets or Sidewalks, and Extent of Use. 
degree of care and diligence required by a city 
in keeping its streets and sidewalks in a reason- 
ably safe condition for travel is not affected by 


MUNICIPAL CORPORATIONS 


A municipality need not exercise as 
much care to make crosswalks safe as in the case 


the extent and number thereof,*? 


40. Reed v. Mexico, 101 Mo. A. 
155, 76 SW 53. 

41. Hindle vy. Joliet, 200 Ill. A. 
159; Stanka v. Shamokin Borough, 
66 Pa. Super. 558. 

42. Ritter v. Shelton, (Conn.) 135 
A ‘535. id 

43. lIowa.—Lindsay v. Des Moines, 
68 Iowa 368, 27 NW 283. 

Kan,—Wichita v. Coggshall, 3 Kan. 


A. 540, 43 P 842. 


Ky.—Covington y. Visse, 158 Ky. 
134, 164 SW 332. 
Mich.—Moore v. Kalamazoo, 109 


Mich. 176, 66 NW 1089. 

Mo.—Barr v. Kansas City, 105 Mo. 
550, 16 SW 483. 

Nebr.—Lincoin v. Smith, 28 Nebr. 
762, 45 NW 41. 

44. Bender v. Minden, 124 Iowa 
685, 100 NW 352; Higginbottom v. 
Burnsville, 113 Miss. 219, 74 S 133; 
Barr v. Kansas, 105 Mo. 550, 16 SW 
483; Reed v. St. Joseph, 218 Mo. A. 
651, 266 SW 330; Starkey v. Green- 
ville, 189 Mo. A. 352, 175 SW_ 314; 
Barr v. Fairfax, 156 Mo. A. 295, 137 
SW 631. 

45. Del.—Seward v. 
16 Del. 189, 42 A 451. 

* [Tll.—Flora v. Naney, 136 Ill. 45, 26 
NE 645 [dist Chicago v. Martin, 49 
Tll. 241, 95 AmD 950 (where it was 
held that if the city could be held 
liable: in any case for exemplary 
or punitive damages by reason of 
gross negligence in not keeping a 
street in repair, such liability would 
arise where the street was in a popu- 
lous part of the city rather than in 
the outskirts, and that it does not 
hold that the city is not under obli- 
gations to exercise ordinary care to 
keep all the sidewalks within its 
limits in a reasonably safe condi- 
tion)]; Lusch v. Odin, 158 Ill. A. 657; 
Mount Morris v. Kanode, 98 Ill. AL 


Wilmington, 


373; Bunker Hill v. Pearson, 46 Ill. 
Ay At: eVandalia tv. Ropp)-39.,T1l.: A. 
344; McLeansboro v. Lay, 29 Ill. A. 


478. ‘ 
Kan.—Clark v. South Hutchinson, 
114 Kan. 172, 217 P 305. 


La.—Lemoine vy. Alexandria, 151 
La. 562, 92 S 58. 

Minn.—Sundell  v. Mumutaliey 9 ot 107 
Minn. 170, 173, 134 NW 639, 38 
LRANS 1127, AnnCas1918C 1311 [cit 
Cyc]. 


Miss.—Higginbottom vy. Burnsville, 
113 Miss. 219, 74 S 133. 

Mo. —-Griffin’ v. Chillicothe, 311 Mo. 
648, 279 SW 84; Reed v. St. Joseph, 
218 Mo. A. 651, 266 SW 3830; Starkey 


v. Greenville, 189 Mo, A. 352, 175 
Sw 314 

Nebr. eZ" Loughlin v. Pawnee City, 
88 Nebr. 244, 129 NW ‘271; South 
Omaha vy. Powell, 50 Nebr. "798, 70 
NW 391. 

Okl.—Quanaw v. Holden, 96 QOkl. 


281, 222 P 680. 

Pa.—McKelvey v. Juniata. Bor- 
ough, 265 Pa. 56, 108 A 205; Wall v. 
Pittsburg, 205 Pa, 48, 54 A 497; 


= 


The 


duty.*8 
by the size of 


Chambers v. Braddock Borough, 34 
Pa. Super. 407; Callery v. Coatesville, 
30 Pa. Dist. 202. 

{a] Leaving an unprotected hole 
in a street, although in an outlying 
district, or thinly populated portion 
of a city, is neglgence. Clark v. 
South Hutchinson, 114 Kan. 172, 217 
23053 

Unopened, unimproved, or partially 
improved streets see supra § 1765. 

46. Thomas vy. Brooklyn, 58 Iowa 
438, 10 NW 849. 

47. Augusta v. Tharpe, 113 Ga. 
152, 38 SE 389; Griffin v. Stewart, 22 
Ga. A. 362, 96 SE 219. And see infra 
§ 1790. 


48. Conn.—Davis v. Guilford, 55 
Conn. 351,12 A 350% 
Del.—Seward v. Wilmington, 16 


Del. 189, 42 A 451. 
Ida.—Miller v. Mullan, 17 Ida, 28, 
104 P 660, 19 AnnCas 1107. 
Ill.—Carlin v. Chicago, 262 Ill. 564, 
104 NE 905, AnnCasi1915B 213. 
Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7. 
Iowa.—Bender vy. Minden, 124 Iowa 


685, 100 NW 352. 
Mass.—Welsh v. Amesbury, 170 
Mass. 437, 49 NE 785. 
Minn.—Sundell _ v. Vipabawerragiees bbs bird 
Minn, «20h oh al SteeriNi Wee 639 38 
LRANS 1127, AnnCasi913C.1311 [cit 
Cyc]. 


Miss.—Higginbottom v. Burnsville, 
113: Miss. 219, 74 S 133. 

Mo.—Reed vy. St.’ Joseph, 218 Mo. 
A. 651, 266 SW 3380; Starkey v. 
Greenville, 189 Mo. A. 352, 175 SW 
314. 

N. Y.—McKone v. Warsaw, 187 N. 
Y. 336, 80 NE 212; Engel v. New 
York, 146 NYS 307. 
Okl.—Quapaw v. Holden, 96 Okl. 
281, 222 P 680. 

Pa.—McKelvey v. Juniata Bor- 
ough, 265 Pa. 56, 108 A 205; Pugh v. 
Springdale, 238 Pa. 361, 86 A 189; 
Forker v. Sandy Lake Borough, 130 
Pal 128) 0187 AL '609. 

Ss. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Wash.—Morehouse v. Everett, 252 
TEP oats fe 

Ont.—Foley v. East Flamborough 
Tp., 29 Ont. 139 [app allowed on 
other grounds 26 Ont. A. 43]; Castor 
vi Uxbridge Tpii39) Uric NOP Bs 113. 

Sask.—Jones v. Swift Current, 8 
Sask. L. 310, 283 DomLR 11, 31 West 
LR 899, 8 WestWkly 1100; Williams 
v. North Battleford, 4 Sask. L. 75. 

‘Tt is the duty of the municipality 
to use ordinary care and diligence 
to keep its streets and sidewalks in a 
reasonably safe condition for public 


use in the ordinary modes of travel. | 


It is manifest that a municipality 
should not be required to keep the 
streets and alleys which are little 
used in. the same condition as streets 
and alleys which are more frequently 
used, and that acts which might 
amount to negligence in connection 
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the municipality,** or by the fact that such streets 
or walks are in a sparsely settled part of the 
municipality and little used,*® and it cannot escape 
liability solely upon the probability or expectation 
that no one acquainted with the defects in a walk 
would pass over it.*° 
in a reasonably safe condition is not performed 
by keeping in such condition that part of the 
walk only which is most generally used.‘? 
while the same degree of care is required no matter 
what the size of the place or the extent to which 
the ways are used, 
in one place may not be in another, and so the 
size of the place, the amount of travel, and all 
other surrounding facts and circumstances are con- 
sidered in determining defendant’s negligence, or 
whether it has exercised the reasonable care which 
is imposed upon it in respect of this particular 
In other words, what would be reasonable 
care under some circumstances might not be rea- 


So the duty to keep walks 


But 


yet what may be such care 


with streets and alleys which are 
situated in the heart of the city 
could not be considered negligence in 
connection with an alley situated in 
a remote part of the city and prac- 
tically unused for travel.” Quapaw 
meter 96 Okl. 281, 283, 222° P 

{a] A greater amount of care’ is 
required in order to constitute ordi- 
nary or reasonable care in respect to 
streets that are in a populous part 
of the municipality and much trav- 
eled than is recuired as to streets in 
a remote or sparsely settled part of 
the city and but little used. Davis 
v; Guilford, 55' Conn. 351, 12°Ay 350; 
Seward v. Wilmington, 16 Del. 189, 
42 A 451; Miller v. Mullan, 17 Ida. 
28, 104 P 660, 19 AnnCas 1107; Rock- 
ford v. Hollenbeck, 34 Ill. A. 40; 
Shreve v. Ft. Wayne, 176 Ind. 347, 
96 NE 7; Huntington v. Bartrom, 48 


Ind. A. 117, 95 NE 544; Neidhardt 
v. Minneapolis, 112 Minn. 149, 127 
NW 484, 29 LRANS 822; Whitfield 


v. Meridan, 66 Miss. 570, 6 S 244, 14 
AmSR 596, 4 LRA 834; Carrington v. 
St. Louis, 89 Mo. 208, 1 SW 240, 58 
AmR 108; Cooper v. Caruthersville, 
(Mo. A.) 264 SW 46; Willis v. St. 
Joseph, 184 Mo. A. 428, 171 SW 27; 
Miller v. Canton, 112°Mo. A. $22, 87 
SW 96; MckKone v. Warsaw, 187 N. 
Y. 336, 80 NE 212; Lane v. Hancock, 
142 N. Y. 515, 521, 37 NE 473 [quot 
Kent v. Patterson, 80 Mise, 560, 141 
NYS 932]; Glasier v. Hebron, 131 N. 
Ys 44% 30 NE 239; Stedman v, Os-" 
ceola, 147 App. Div. 220, 182 NYS 30; 
Snowden v. Somerset, 52 App. Div. 
84, 64 NYS 1088; Lehmann vy. 
Brooklyn, 30 App. Div. 305, 51 NYS 
524; Waller v. Hebron, 5 App. Div. 
577, 89 NYS 881; Quapaw v. Holden, 
96 Okl. 281, 222 P 680; Callery: v. 
Coatesville, 30 Pa. Dist. 202; More- 
house y. Everett, (Wash.) 252 P 157. 

[b] A city must consider climatic 
conditions and construct its walks 
so they will be reasonably safe under 
all ordinary conditions; but what 
will be reasonably safe in one city 
will not necessarily be reasonably 
safe in another, nor is a city liable 
to the same strict rule in different 
parts of it. Smith v.’ Yankton, 23 8S. 
D, 352, 121 NW 848. 

[ce] Care as to alleys.—A general 
statement that the municipality is 
bound to the same degree of care 
over its alleys as over its streets is 
not correct; the care to be _ be- 
stowed upon each must be measured 
by the public use. When an alley 
does in fact become a public street 
by its use, it should receive the at- 
tention that a public ‘street requires, 
but until it becomes a traveled thor- 
oughfare in fact, it is not incumbent 
on the borough authorities to treat 
it as such, and the measure of care 
1s proportioned to its character and 
the public needs. Musick v, Latrobe, 
184 Pa. 375,39 A 226, 
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sonable care under other circumstances, ‘‘but the 
difference would not be in the degree of care to 
be used, but rather in the amount of care.’’*° 

[§ 1788] (3) Time Allowed To Make Repairs or 
A municipality being re- 
sponsible only for reasonable diligence in making 
repairs or removing obstructions after it has notice 
of the unsafe condition of the street,®°° it must ap- 
pear that it had such notice a sufficient length of 
time before the injury to afford a reasonable op- 
portunity to act in the premises,®! the degree of 


Remove Obstructions. 


' 49. Morehouse y. Everett, (Wash.) 
252 P 157, 162. And see cases supra 


note 48. 
“It should always be kept in mind 
that the degree of care never 


changes, but that the amount of care 
which must be used to constitute or- 
dinary or reasonable care varies ac- 
cording to the circumstances of the 
particular case, unless otherwise 
provided by statute.” McQuillin 
Mun. Corp, p 5602 [quot Morehouse 
v. Everett, supra]. 

50. See infra § 1819 et seq. 

51. U. S.—District of Columbia v. 
py oeap ary: ane Us S: 450, 10: SCt 990, 

47 
Anniston, 


34 L. ed 

Ala.—Bradford — vy. 92 
Ala. 349, 8 S 683, 25 AmSR 60. 

Colo.—Denver v. Moewes, 15 Colo. 
A. 28, 60 P 986. 

Conn.—Cummings v. Hartford, 70 
Conn. 115,38 A 916; Davis v. Guil- 
ford, 55 Conn. 351, 11 A 350. 

Del.—Anderson y. Wilmington, 22 
Del. 485, 70 A 204; Seward v. Wil- 
mington, 16 Del. 189, 42 A 451. 


Ill.—Decatur v. Besten, 169 Ill. 
340, 48 NE 186 [aff 69 Ill. A. 410]; 
Chicago v. Hoy, 75 Ill. 530. 

ind.—Logansport y. Justice, 74 
Ind. 378, 39 AmR 79. 

Ilowa.—Krska v. Pocahontas, 200 


Iowa 594, 203 NW 39; Spiker v. Ot- 
tumwa, 193 Iowa 844, 186 NW 465; 
Evans v. Des Moines, 169 Iowa 321, 
151 NW 397; .Edwards v. Cedar 
Rapids, 138 Iowa 421, 116 NW 323; 
Cutter v. Des Moines, 137 Iowa 643, 
113 NW 1081. 
Ky.—Newport vy. Schmit, 191 Ky. 
585, 231 SW 54. 
La.—Weinhardt v. 


New Orleans, 
125 La. 351, 51.8 286, 


Md—Annapolis v. Stallings, 125 
Md. 348, 93 A 974. 

Mass.—Stanton Vv. Salem, 145 
Mass. 476, 14 NE 519. 

Mich.—McKormick v. West. Bay 


City, 110 Mich. 265, 68 NW 148; Reed 
v. Detroit, 99 Mich. 204, 58 NW 44; 
Fuller v. Jackson, 82 Mich. 480, 46 
NW 721. 

Mo.—Smart v. Kansas. City, 208 
Mo. 162, 105 SW 709, 123 AmSR 415, 
14 LRANS 565, 13 AnnCas 932; Barr 
v. Kansas, 105 Mo. 550, 16 SW 483; 
Cooper v. Caruthersville, (A.) 264 
SW. 46; Van de Vere v. Kansas City, 
(A.) 196 SW 785; Pearce v. Kansas 
City, 156. Mo.4, A. 230,137 SW. 629% 
Hitchings v. Maryville, 134 Mo. A. 
712, 115 SW 473; Ballard v.> Kansas 
City, 126 Mo. A. 541, 104 SW 1126; 
animal v. Marceline, 73 Mo. A. 
360. 

Mont.—McHnaney v.— Butte, 43 
Mont. 626, 117 P 893, 894 [cit Cycl. 

Nebr.—Wood v. Omaha, 87 Nebr. 
213, 127 NW 174. 

N. H.—Hubbard vy. Concord, 35 N. 


H. 52, 69 AmD 520. 
N New. York, 204 


. Y.—Cohen v. 
N. Y.-424, 97 NE 866, 39 LRANS 
985; Huyler v. New York, 160 App. 
Div. 415, 145 NYS 650; Thomas v. 
New York, 146 App. Div. 512, 131 
NYS 697;-~-McKee v. New York, 1385 
App. Div. 829, 120 NYS 149; Smith v. 
Rochester, 79 Hun 174, 29 NYS 539 
Laff 150 N. Y. 581 mem, 44 NE 1128 
mem]; Hartnet v. New York, 127 
AILS 295. 
. C.—Revis v. Raleigh, 150 N. C. 
348 “63 SE 1049. 
* Ok. —Woodward v. Bowder, 46 Okl, 


eral. 


505, 149 P 138; Shawnee vy. Sears, 39 
Okl. 789, 137 P.107, 50 LRANS 885. 

Pa.—Lawrence v. Scranton City, 
284 Pa. 215, 130 A 428, 41 ALR 454; 
Martin v. Philadelphia, 54 Pa. Super. 
563. 

Tenn.—Knoxville v. Bell, 12 Lea 
157. 

Va.—Portsmouth vy. Houseman, 109 
Va._554, 65 SE 11. 

Alta.—Jamieson v. Edmonton, 9 
Alta. L. 253, 27 DomLR 168, 33 West 
ava code a9 WestWkly 1287 [app al- 
lowed on other grounds 54 Can. S. C. 
443, 36 DomLR 465, [1917] 1 West 
Wkly 1510]. 

[a] liability is not per se suffi- 
ciently shown by the fact that de- 
fendant had either actual or con- 
structive notice of the defect in the 
street at the time the accident hap- 
pened. Gerber v. Kansas City, 105 
Mo;/A.'191, 79'SW 717. 

{b] An instruction that the city 
was liable if the trench had been 
there for so long a time that the city 
or its officers knew, or might rea- 
sonably have known, of the same, 
and the city did not promptly repair, 
was erroneous. Denver v. Moewes, 
15 Colo. A. 28, 60 P 986. 

[ec] Statutory provisions.—(1) Un- 
der a statute providing that any per- 
son who should receive an injury by 
reason of any.defect in a highway 
which had existed for the space of 
twenty-four hours might recover, it 
was held that there could be no re- 
covery unless the defect existed 
twenty-four hours previous to the in- 
jury. Brady v. -Lowell, 3 Cush. 
(Mass.) 121. (2) Where the injury 
was caused by reason of an eleva- 
tion of one edge of a plank which 
was laid over an open space left for 
the passage of water in a public 
street, and this was found to be an 
actionable defect, it was enough to 
authorize a verdict for plaintiff if 
the plank had been split, loose, liable 
to change, and unsafe for twenty- 
four hours before the accident, or if 
the authorities had reasonable notice 
of its unsafe condition, although the 
position of the plank which was the 
immediate cause of the accident had 
only continued for. a short time. 
Winn. v. Lowell; 1 Allen (Mass.) 177. 
(3) Under Comp, L. (1915) § 4589 
the existence of a defect for thirty 
days or longer is conclusive evidence 
that the city had a reasonable time 
in which to make repairs. Wilkin- 
son v. Grand Rapids, 228 Mich. 120, 
199 NW 600. 

Time of existence of defect or ob- 
struction as affecting implied notice 
see infra §§ 1824, 1825 

52. Ala.—Bradford v. Anniston, 
92 Ala. 349, 8 S 683, 25 AmSR 60. 

Colo.—Denver v. Moewes, 15 Colo. 
A, 28, 60 P 986; 


Ga.—Macon v. Morris, 10 Ga. A, 
298, 73 SE 539. 

Ill.—Hardin v, Moline, 179 Ill. A. 
101. . 

Mich.—Reed v. Detroit, 99 Mich. 


204, 58 NW 44, 

Mo.—Adelman vy. Altman, 209 Mo. 
A. 583, 240 SW 272, 
Mont.—MclWMnaney _ y. 
Mont, 526, 117 P 893. 
N. Y¥.—Cohen: v. New York, 
424, 97 NE 866, 
85; Lyman v. Potsdam, 
Div. 390,159, NYS». 71. 


Butte, 48 
204 
39 LRANS 
173 App. 


celerity required depending on the attendant’ cir- 
cumstances, such as the location of the street, 
the volume of travel over it, and the like.®? 
Territory annexed. 
territory annexed to a municipality exist at the time 
of annexation the municipality has a reasonable 
time after actual or constructive notice of the de- 
fects in which to remedy them.®? : 
[§ 1789] c. Sufficiency and Safety—(1) In Gen- 
Streets and sidewalks should be reasonably 
safe for the usual and ordinary modes of travel,°* 


W lieve defects in streets in 


Pa.—Beloud v. Sayre, 56 Pa. Su- 
per, 215. 

Va.—Portsmouth v. Houseman, 109 
Va. 554, 65 SE 11. 

[a] Zwo months held sufficient.— 
Where a contractor who worked on a 
building abutting on a_ sidewalk 
leaves the sidewalk in a defective 
condition, and the borough takes no 
steps to have the sidewalk repaired, 
and two months thereafter a pedes- 
trian is injured by reason of the de- 
fect, the borough will be liable for 
the injuries sustained. Beloud v. 
Sayre, 56 Pa, Super. 215. 

[b] Thirty days held sufficent to 
charge a municipality. Adelman v. 
Altman, 209 Mo. A. 583, 240 SW 272. 

[ec] Two days’ notice before injury 
held sufficient*to render municipality 


liable. Hardin v. Moline, 179 Ill. A. 
101. 
[d] Four hours held sufficient.— 


When notice of a hole was received 
at 9 A. M., it was held that a warn- 
ing signal should have been erected 
by 1 P. M., the time of the accident. 
Bradford v. Anniston, 92 Ala. 349, 8 
S 683, 25 AmSR 60. 

[e] Two hours held sufficient.— 
Where municipal officers invited citi- 
zens to place rubbish in the street 
for removal by the city, it was liable 
for injuries to a traveler where the 
authorities had knowledge of the ob- 
struction two hours before the acci- 
dent. Lyman v. Potsdam, 173 App. 
DiviNs 9.0, eal So Ne iieks 

{f] Four hours held insufficient.— 
A city failing, for about four hours 
after the discovery of the defect by a 
policeman, to remedy or guard a de- 
fect in a street, not extraordinarily 
dangerous, caused by a storm of al-~ 
most unprecedented severity in a 
locality not shown to be central or 
much traveled, is not guilty of neg- 
ligence rendering it liable for in- 
juries to a traveler caused by the 
defect. Cohen v. New York, 204 
N. Y. 424, 97 NE 866, 39 GRANS 985. 

[2] Three and one-half hours held 
insufiicient.—The failure of a city to 
remove a partially burned and aban- 
doned automobile from the street 
within three-hours and a half, if it 
had notice thereof, was not neg}i~ 
gence so as to make it liable for in- 
juries from a collision. with the au- 
tomobile. Huyler v. New York, 160 
App. Div. 415, 145 NYS 650. 

{h] Discovery of defect in morn- 
ing before injury.—Where plaintiff's 
evidence showed that she stepped 
through a hole in a culvert in an 
outlying residence district, which 
hole was first seen in the morning 
before the accident, it was held that 
a verdict should have been directed 


for the city. Reed v. Detroit, 99 
Mich. 204, 58 NW 44. 
53. Macon v. Morris, 10 Ga. ‘A. 


298, 73 SE 539; Portsmouth vy. 
Houseman, 109 Va. 554, 65 SE 11. 

Liability as to streets in annexed 
territory generally see supra § 1768. 

54. Colo.—Pueblo yv. Smith, 57 
Colo. 500, 148 P 281. 

D. C.—Burke v. District of Colum- 
bia, 42 App. 438, 

Ga.—Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883; Americus v. 
Johnson, 2 Ga. A. 378, 58 SE 518. 

Ida.—Baillie v. Wallace, 24 Ida, 
706, 135 P. 850. 

Nl.—Molway vy. Chicago, 239 Tl. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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by night as well as by day,®® but need not be safe 
for unusual or extraordinary use or contingencies,>® 
although it has been held in some eases that the 
mode of use is immaterial if such use is lawful 
and does not constitute contributory negligence.®? 
The duty to use reasonable care to keep the streets 
in safe condition for ordinary travel applies to 
the use of the streets by persons laboring under 
physical disabilities,°* or by intoxicated persons,>® 
but no higher degree of care is required as to such 
persons,®° and, of course, such infirmities are to 
be considered in determining the question of con- 


486, S88 NE 485, 23 LRANS 543, 16 
AneGas, 424 fafe.144.. Till A, 5097; 
McQuaid v. Warsaw, 201 Ill. A. 136; 


Gage v. Vienna, 196 Ill. A. 585; 
Gasey v. Chicago, 189. J, Ai 188; 
Zipkie vy. Chicago, 117 Ill. A. 418. 


Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7; Centerville v. Words, 
57 Ind. 192; Indianapolis v. Moss, 74 
Ind. A. 129, 128 NE 857; Indianapolis 
v. Williams, 58 Ind. A. 447, 108 NE 
387; Vincennes v. Spees, 35 Ind. A. 
389, 74 NE 277; Bucher v. South 
Bend, 20 Ind. A. 177, 50 NE 412. 

Iowa.—Kendall v. Des Moines, 183 
Iowa 866, 167 NW 684; Wolford v. 
Grinnell, 179 Iowa 689, 161 NW 686. 

Kan.—Clark v. South Hutchinson, 
114 Kan. 172, 217 P 305. 

Ky.—Bowen y. Louisville, ete., R. 
Co., 205 Ky. 314, 265 SW 787; Frank- 
fort v. Bowen, 205 Ky. 309, 265 SW 
785; Louisville v. Haugh, 157- Ky. 
6438, 163 SW 1101; Covington v. 
Bollwinkle, 121 SW 664. 

Mass.—Bond vy. Billerica, 235 Mass. 
119, 126 NE 281; Kelleher v. New- 
buryport, 227 Mass. 462, 116 NE 806, 
LRA1917F 710. 

Mich.—Cone v. Detroit, 191 Mich. 
198, 157 NW 417; Patow v. Oakwood, 
176 Mich. 351, 142 NW _ 575. 

Miss.—Vicksburg v. Harralson, 136 
Mise" $72- 10las 113, T14 LeitCyel; 
Walker v. Vicksburg, 71- Miss. 899, 
15S 132: 

N. Y.—Corcoran v. New York, 188 
N. Y. 131, 80 NE 660; Ergholt v. New 
York, 96 N. Y. 264. 48 AmR 622 [rev 
66 HowPr 161]; McMahon vy. Second 
Aver RCo. Th N. 4940 [atl 11 Bion 
347]. 

N D.—Anderson y. Jamestown, 50 
N. D. 531, 196 NW 753, 754 [cit Cyc]. 

Oh.—Drake v. Hast Cleveland, 101 
Oh. St. 111,127 NE 469. 

Okl.—Canton v. Mansfield, 108 Okl. 
60, 233 P 1071; Quapaw v. Holden, 96 


Oli esd ee Pes 0r) Cushing s Ne 
Bowdlear, 74 Okl.-138, 177. P 561; 
Woodward v. Bowder, 46 Okl. 505, 
149. P 138. 


Pa.—Levine y. Pittsburgh, 252 Pa. 


ied Of A Soe bTOmy vs  Drayvo 
Contracting Co., 238 Pa. 443, 86 A 
292, 44 LRANS 699, AnnCas1914C 


252; Collins v. Philadelphia, 227 Pa. 
121, 75 A 1028, 136 AmSR 873, 27 
LRANS 909, 19 AnnCas 972; Megar- 
gee v. Philadelphia, 153 Pa. 340, 25 
A 1130, 19 LRA 221. 

Tex.—Dallas v. Maxwell, (Commn. 
A.) 248 SW 667 [rev (Civ. A.) 231 
Sw 429]: Waco v. Ballard, (Civ. A.) 
246 SW 97. . i 

Utah.—Emelle v. Salt Lake City, 
54 Utah 360, 181 P 266; Sweet v. 
Salt Lake City, 43 Utah 306, 134 P 

Me 
ESS eee v. Norfolk, 133 SE 
484; Richmond v. Rose, 127 Va. 172, 
102 SE 561, 105 SE 127; Bedford City 
y. Sitwell, 110 Va. 296, 65 SE 471. 

W. Va.—Carder v. Clarksburg, 100 
W. Va. 605, 131 SE 349; Reynolds v. 
Milton, 93 W. Va. 108, 116 SE 516; 
Parrish v. Huntington, 57 W._ Va. 
286, 50, SE 416; Wagegener v. Point 
Pleasant, 42 W. Va. 798, 26 SE 352; 
Van Pelt v. Clarksburg, 42 W. Va. 
918, 24 SE 878; Yeager v. Bluefield, 
40 W. Va. 484, 21 SH 752; Wilson v. 
Wheeling, 19 W. Va. 3238, 42 AmR 
Oooh Connen Vv. Brant, 31 Ont... L. 
274, 6 OntWN 206; Steinhoff v. Kent, 
14 Ont, A. 12; Foley v. Hast Flam- 
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able care may 


borough Tp. 29 Ont. 139 [app al- 
ei Gi on other grounds 26 Ont, A. 
43], 
[a] The phrase “out of repair,” as 
used in a statute making a munict- 
pality liable for injuries due to a 
street being out of repair, means not 
reasonably safe for travel by the or- 
dinary modes by day or night. Hols- 
berry v. Elkins, 86 W. Va. 487, 103 
SE 271. 

Automobiles Motor’ Vehicles 
a2 Oe de Dao O's 

Bicycles see infra this section. 

55. Ala.—Montgomery v. Fergu- 
son, 207 Ala. 430, 93 S 4; Anniston v. 
Dodd, (A.) 108 S 634; Montgomery v. 
Supple, 16 Ala. A. 565, 80 S 139. 

Ga.—Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883; Brown v— Mill- 
edgeville, 20 Ga. A. 392, 93 SE 25; 
Americus vy. Johnson, 2 Ga. A. 378, 


58 SE 518. 

Ind.—Shreve v. Ft. Wayne, 176 
Ind. 9347, 96 NE 75) Terre -Haute™ v. 
Lauda, 58 Ind. A. 480, 108 NE 392; 
Vincennes v. Spees, 35 Ind. A. 389, 
74 NE 277; Bucher v. South Bend, 20 
Ind. A. 177, 50: NE 412. 

Mo.—Reed v. Mexico, 101 Mo. A. 
155, 76 SW 53. 

Nebr.—Plainview v. Mendels6n, 65 
Nebr. 85, 90 NW 956; Ord v. Nash, 
50 Nebr. 335, 69 NW 964. 

N. D.—Anderson v. Jamestown, 50 
N. D. 531, 196 NW 758, 754 [cit Cyc]. 

Ww. Va.—Carder v. Clarksburg, 100 
W. Va. 605, 131 SE 349; Reynolds v. 
Milton, 93 W. Va. 108, 116 SE 516; 
Parrish v. Huntington, 57 W. Va. 286, 
50 SE 416; Waggener v. Point Pleas- 
ant, 42 W. Va. 798, 26 SE 352; Van 
Pelt v.. Clarksburg, 42 W. Va. 218, 
24 SE 878; Yeager v. Bluefield, 40 W. 
Va, 484, 21 SE 752; Wilson v. Wheel- 
ing, 19 W. Va. 323, 42 AmR 780. 

56 Ill.—Kohlhof v. Chicago, 192 
Tll, 249, 61 NE 446, 85 AmSR 335; 
McQuaid v. Warsaw, 201 Ill. A. 136; 
Zipkie v. Chicago, 117 Ill. A. 418. 


see 


Mich.—Patow v. Oakwood, 176 
Mich; 351, 142 NW_ 575. f 
Pa.—Collins v. Philadelphia, 227 


Pa, 121, 75 A 1028, 136 AmSR 873, 
27 LRANS 909, 19 AnnCas 972. 

Ss. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Tex.—Dallas v. Maxwell, 
A.) 248 SW 667. F 

fa] Roller skates.—A city is re- 
quired to keep its sidewalks safe for 
ordinary requirements, but has no 
obligation to provide safe pavements 
for roller skates. Collins v. Phila- 
delphia, 227 Pa. 121, 75 A 1028, 136 
AmSR 873, 27 LRANS 909, 19 AnnCas 
972. 

[b] Moving safe.—A municipality 
is not bound to maintain the side- 
walk in such a way as to insure the 
safety of one moving an iron safe 
across a sidewalk. Kohlhof v. Chi- 


(Commn. 


cago. 192 Ill. 249, 61 NE 446, +85 
AmSR 335. 
{c] The congregation of crowds 


on a sidewalk is not such use as will 
make the municipality liable for in- 
juries caused by the sidewalk giving 
way, where the sidewalk is reason- 
ably safe for ordinary travel. Zipkie 
v. Chicago, 117 Ill. A. 418. 

57. Hanke vy. St. Louis, (Mo.) 272 
SW 933; Hunt v. St. Louis, 278 Mo. 
213, 211 SW 678; Austin v. Schlegel, 
(Pex iCiv, As) ) 228) Swe 291, 295 
(where the person injured was rid- 
ing in a fire wagon on the invitation 


tributory negligence.*! 
required to keep its walks in such perfect condi- 
tion that a pedestrian using a cane or crutch will 
be in no danger of putting it into a erack or 
hole, when the walk is in a reasonably safe con- 
dition for pedestrians generally.® 

Safety for children.®* 
ity to exercise reasonable care to keep its streets 
in a safe condition for ordinary travel applies to 
the use of such streets by children as well as by 
adults,°* although, in the ease of children, reason- 
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So a municipality is not 


The duty of a municipal- 


require the exercise of greater 


of the driver, and the court said: 
“We are unable to indorse the propo- 
sition that it was only required to 
use ordinary care to keep its streets 
in reasonably safe condition for the 
protection of travelers in the ordi- 
nary mode of traveling. On the con- 
trary, though the mode: of traveling 
may be unusual or infrequent, never- 
theless, if the person So traveling is 
not guilty of contributory negligence, 
the city owes him the same duty that 
it owes to those who travel in the 
usual and ordinary manner’). But see 
Bethel v. St. Joseph, 184 Mo. A, 388, 
171 SW 42; Smith v. Brunswick, 61 
Mo, A. 578 (both holding that a mu- 
nicipality is required only to use 
reasonable care to Keep its streets 
In a reasonably safe condition for 
travel in any general and usual 
mode). 

58. Balcom vy. Independence, 178 
Iowa 685, 160 NW 305, LRA1917C 
120; Hestand v. Hamlin, (Mo. A.) 262 
oy 6G Lewis v. independence, 54 

Oo. : 


183; Short v. Spokane, 4 
Wash. 257, 83 P 183. sf . i 
[a] That a woman’s advanced 


pregnancy renders her more suscep- 
tible to injury will not relieve a city 
from its obligation to keep its streets 
in such repair that they will be rea- 
sonably safe for women in her con- 
dition to travel over ina two-wheeled 
cart. Lewis v. Independence, 54 Mo, 
A. 183. 
Children see infra this section. 
Persons entitled to redress gener- 
ally see infra §§ 1846-1849. 
59. Covington v. Lee, 89 Sw: 493 
28 KyL 492, 2 LRANS 481, 
[a] “A drunken man is as much 
entitled to a safe street to walk on 
as a sober man is, and needs it much 
more.” Covington v. Lee, 89 SW 493, 
oe see 492, 2. URANS 481, ) 

Fi estand -v. Hamlin 
262 SW 396. ai eT ee 

[a] Blind persons.—As to streets 
and sidewalks; avcity is not required 
to exercise a higher degree of care 
as to blind persons than is required 
for the safety of pedestrians gener- 
ally, nor is a city’ bound to anticipate 
the peeee oe oe streets of blind per- 
sons unattended. Hestand vy. i 
(Mo. A.) 262 SW 396. oe 

as He duire. § 1853. 

. arden v. Jackson, 137 Mich. 
271, 100 NW 389, 66 LRA 986: Wit, 
kerson v. Sedalia, (Mo. A.) 205 SW 
877 (holding, however, that where 
there were a series of holes. set 
closely together and covering a con- 
siderable portion of the area of the 
Sidewalk, each hole being large 
enough to catch the heel of any 
pedestrian, it could not be said, as 
a matter of law. that the munici- 
Pee pe not ebiey: 

iz are required of childr 
infra § 1852. . bealge Sk: 

64. I1l.—Chicago v. Maj 
349, 68 AmD 553 eer pee 

Ind.—Indianapolis’ vy. Emmelman, 
He Ind. 530, 9 NE 155, 58 AmR 


Ky.—Gnau v. Ackerman, 166 Ky. 
258, 179 SW _ 217; Covington v. Boll- 
winkle, 121 SW 664. 

Me.—Stinson v. Gardiner, 42, Me. 
248, 66 AmD 281. cy 

Miss.—McComb y. Hayman, 124 
Miss, 525, 87 S 11, 

Or.—Bloomquist v. La Grande, 251 
Ps 252. vat 
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diligence.*® But an instruction has been held er- 
roneous which, in effect, lays down the rule that 
anything that is not safe-for children is unlawful.®® 

Bicycles. Bicycle riders are entitled to the same 
protection as the drivers of other vehicles,*” but 
the municipality need not exercise greater care for 
bicyclists than for other travelers.°* So a municl- 
pality will be liable for injuries sustained by a 
bieyele rider on a street or walk which is not 
reasonably safe for use by ordinary vehicles in 
the one ease or by pedestrians in the other;*® but 
if reasonably sufficient for such uses there will be 
no liability merely because they are not safe for 
bicyeles.7° Where, however, the municipality main- 
tains a bicycle path, the duty of keeping it in a 
reasonably safe condition for the use of bicycles 
follows, and having invited such use of the par- 
tieular way the municipality cannot relieve itself 
of liability by the fact that other parts of the street 
were safe.™4 

Runaway or unmanageable horses. The munici- 
pality is not bound to keep its streets in such con- 
dition that a traveler thereon may safely run his 
horses at a furious rate of speed, or drive un- 
manageable horses;7? neither is it bound to keep 
its streets in such condition that damage may not be 
caused thereon by or to runaway horses or horses 
beyond control."* 

Safety of particular parts of street. A munici- 
pality is only required to maintain the respective 
portions of its streets in reasonably safe condition 
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for the purposes to which they are respectively de- 
voted.74 Thus the driveway must be kept in such 
a state of repair as to be reasonably safe for 
horses and vehicles, but not necessarily for pedes- 
trians.7> But if a municipality has impliedly 
designated a particular portion of such driveway 
for the use of pedestrians, it is bound to exercise 
reasonable care to keep such portion in reason- 
ably safe condition for such use,** and where a 
municipality has by its action temporarily blocked 
travel on a sidewalk, it is bound to anticipate that 
pedestrians will use the carriageway, and govern 
itself accordingly.**7 Conversely, while sidewalks 
must be kept in a reasonably safe condition for 
the use of pedestrians, the municipality is not bound 
to keep them fit for the use of vehicles also,’® and 
the fact that. sidewalks have been used by vehicles 
for many years with the acquiescence of the mu- 
nicipality will not render. it liable for injuries to 
drivers because the sidewalks are not in a safe 
condition for vehicles.?® 

[§ 1790] (2) Width of Street or Sidewalk and 
Dangers Outside Traveled Way®°—(a) In General. 
It has been held in a number of cases that a mu- 
nicipal corporation is not bound to put all parts 
of its streets in condition for travel, even though 
it improves a part for use; but its duty in this 
regard is confined to such parts of streets as are 
necessary for the convenience and use of the travel- 
ing public,*t depending upon location, amount of 


Va.—Newnport News v. Scott, 103 
Va. 794, 50 SE 266. 

Children playing in street see 
infra § 1848%. 

65. Gnau v. Ackerman, 166 Ky. 


258. 265, LICSW: 2217. 

“The measure of care required of 
a city and its duty in respect to its 
streets extends alike to all classes 
using the streets—the old and young, 
the strong and the weak—and it owes 
to each of them precisely the same 
degree of care, although this meas- 
ure of care may impose upon it the 
necessity of taking greater precau- 
tions as to one class than would be 
required as to another class. This 
does not mean that under any cir- 
cumstances the city is obliged to do 
more than exercise ordinary care to 
keep its. streets in reasonably safe 
condition for use. It only means 
that it must take notice of the 
different classes of people that use 
its streets and must maintain them 
in order for use by these several 
elasses, although this may demand 
more care than would be necessary 
if only one class of people used the 
streets.” Gnau v. Ackerman, supra. 

66. Shipvpy v. Au Sable, 65 Mich. 
494, 32 NW 741. 


67. Del.—Anderson v. Wilming- 
ton, 18 Del. 28, 43 A 841. 
Tll.—Molway v. Chicago, 239 I11. 


486, 88 NE 485, 23 LRANS 5438, 16 
AnnCas 424 faff 144 Tll. A. 509]; 
Birch v. Charleston Light, etc., Co., 
PUSETI AAS 229) 

Mass.—Clinton v. Revere, 195 Mass, 
151. 80 NE 813. 

Mo.—Bethel v. St. Joseph, 184 Mo. 
AGS RS lu nS Vy a4 

Tex,—Laredo  Plectric, etc. Co. 
v. Hamilton, 28 Tex. Civ. A. 480, 56 
sw 998 (which case does not di- 
rectly involve, although it recog- 
nizes, the municipal duty in such 
cases). 

68. Bethel v. St. Joseph, 184 Mo. 
A. 388, 171 SW 42; Emelle v. Salt 
Lake City, 54 Utah 360, 181 P 266; 
Bills v. Salt Lake City, 37 Utah 507, 
109 P 745. ' 

[a] Special provision for bicycles 
need not be made. Emelle v. Salt 
Lake City, 54 Utah 360, 181 P 266. 


69. See cases infra note 70. 

70. Iowa.—Wheeler v. Boone, 108 
Iowa, 235, 78 NW 909, 44 LRA 821. 

Mich.—Lee. v. Port Huron, 128 
Mich. 533,: 87 NW 687, 55 LRA 308; 
Leslie v. Grand Rapids, 120 Mich, 28, 
78 NW 885. 

.N. Y.—Morrison_v. Syracuse, 45 
App. Div. 421, 61 NYS 313; Sutphen 
v. North Hempstead, 80 Hun 409, 30 
NYS 128. 

N. D.—Gagnier v. Fargo, 11 N. D. 
73, 88 NW 1030, 95 AmSR 705. 

Rb Hox vi Clarkes 25. "R./-p—oite: 
57 A 305, 65 LRA 234. 2 

71. Prather v. Spokane, ‘29 Wash. 
ae 70 P 55, 92 AmSR 9238,-59 LRA 


72. Ring v. Cohoes, 77 N. Y. 83, 
33 AmR 574; Norwalk v. Jacobs, 9 
Oh) CirinCre NUISe" 158.29 (OhiaOir 


Ct. 128; Talliaferro v. Atchison, etc., 
R. Cot, "61 Okl, 277 160° Ps 69. 

73. Ijl1.—Bureau Junction y. Long, 
56 Ill. A. 458. 

Tlowa.—Moss v. Burlington, 60 Iowa 
438. 15 NW 267, 46 AmR 82. 

Ky.—Harrodsburg v. Abram, 138 
Ky. 157, 127 SW. 758, 29 LRANS 199. 

Me.—Perkins v. Fayette, 68 Me. 
152, 28 AmR 84. 
Phare ce ih v. Natick, 13 Allen 

Miss.—Butler vy. Oxford, 69 Miss. 
618~ 13'S! 626, 

57 Mo. 


Mo.—Brown yv. 
156. 

v. Cohoes, 7:7 (Ni? Yi. 788% 
Lane v. Wheeler, 35 


Glasgow, 


N. Y.—Ring 
do AmR. 574; 
Hun 606, 

Oh.—Drake v. Fast Cleveland. 10 
Oh. St. 111. 127 NE 469; Norwalk v. 
Jacobs, 9 Oh. ‘Cir “CUS N! 'S,1.153; 229 
Ohy Cir Ct 123. : 

Okl.—Talliaferro v, Atchison, ete., 
R. Co., 61 Okl. 27, 160 P 69. 

Pa.—Thubron v, Dravo Contract- 


ing Co., 288 Pa. 448, 86 A 292, 44 
LRANS 699; AnnCas1914C 252; 
Schaeffer v. Jackson Tp., 150 Pa. 


145, 24 A 629, 30 AmSR 792, 18 LRA 
100; Johnston v. Philadelphia, 139 
Pa. 646, 21 A 316. 
abe Te aia v. Bellevieu, 80 Wis. 
ov. 

Ont.—Foley v. Hast Flamborough 
Tp., 29 Ont. 139 [app allowed on 


oes grounds 26 Ont.’ A. 48). 
roximate cause of injury see i 
age ee te ae 
.- Superior v. Holt, 239 Fed. 100 
152 CCA 150; Boender v. Harvey, 251 
Ill. 228, 95 NE 1084; Kohlhof v. Chi- 


cago, 192 Ill. 249, 251, 61 NE 446 
85 AmSR 335; Maxey v. East St. 
Louis, 158 Ill. A. 627; Webster v. 


Vanceburg, 130 Ky. 320, 113 SW-1 
132 AmSR 392, 19 LRANS 752. ae 

All portions of a public street, 
from side to side and end to end, 
are for the public use in the appro- 
priate and proper method, but no 
greater duty is cast upon the city 
than that it shall maintain the respec- 
tive portions of streets in reason- 
ably safe condition for the purpose 
for which such portions of the 
street are, respectively, devoted.” 
Kohlhof vy. Chicago, supra. 

75. Maxey v. Bast St. Louis, 158 
Ill. A. 627; Belling v. Hamilton, 3 
Ont. L. 318, 1 OntWR 124. : 

: axey v. Eas i 
ioe y t St. Louis, 158 


77. Superior v. Holt, 239 ; 
152 CCA 150. eee 
8. Webster v. Vancebure, 130 
Ky. 320, 113 SW 140, 132 R 392 
19 LRANS 752. Ree 
a] Rule applied.—That the only 
practicable way for wagons to chen 
a railroad depot was by using the 
sidewalk did not render the city lia- 
ble for Injuries ‘to a driver caused 
by the sidewalk being unfit for such 
use, as the city was not legally 
bound to provide a roadway for such 
pur Page. ees v. Vanceburg, 130 
y. , 113 SW 140, 13 ‘ 
19 LRANS 752. pissing fe 
» Webster v. Vanceburg, 130 K 
320, 118 SW 140, 132 A 392. 9 
BANE a mSR 392, 19 
80. Leaving traveled way as con 
tributory negligence infr . 
1857-1859. ris Weaabg cient 
S.—Hannibal 


Siy ) our i 
86 Fed, 297, 30 CCA Gg, © -ampbell, 


Ala.—Birmingham vy. Carl 1 
Ala, 539, 68 S 22, LRA1915F 797, ad 
Ida.—Smith v. Rexburg, 24 


176, 182 P 1153, AnnCas1915B e760 
Ill—Brennan y. Streator, 256 Tl 
468, 100 NE 266; Wallin vy.’ Mitchell, 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. -- 
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travel, and other circumstances;*2 and that if a 
street is maintained in a reasonably safe condi- 


tion on the traveled part and is 
such use and to enable persons 


with the exercise of reasonable care, the munici- 
pality will not be liable merely by reason of de- 


fects out of the traveled track,’ 


also been held that, where it has exercised its dis- 
cretion and determined to devote less than the full 
width of the street to travel, the border line be- 
tween such part and the remainder should be in 


200 Ill. A, 324; Birch v. Charleston 
Light, ete.,. Co.,-113 Ill. A. 229. 

Kan.—Wellington vy. Gregson, 31 
Kan. 99, 1 P 253, 47 AmR 482. 


Ky.—Lancaster v. Broaddus, 186 
Ky. 226, 216 SW 373; Henderson v. 
Sandefur, 11 Bush 550. 

Mich.—MecArthur v. Saginaw, 58 


Mich, ‘357, 25 NW 313, 55 AmR 687; 
Keyes v. Marcellus, 50 Mich. 439, 15 
NW 542, 45 AmR 52. 

Minn.—Miller v. Duluth, 134 Minn. 
418, 159 NW 960. 

Miss.—McComb vy. 124 
Miss. 525, 87 S 11. 

Mo.—Marshall v. Kansas City, 297 
Mo. 304, 249 SW 82; Ely v. St. Louis, 
181 Mo. 723, 81 SW 168; Walker v. 
Kansas, 99 Mo. 647, 12 SW 894; Tritz 
v. Kansas City, 84 Mo. 632; Craig v. 
Sedalia, 63 Mo. 417; Brown v. Glas- 
. Bassett v. St. 
Joseph, 13 Mo, 14 AmR 446; 
Jackson v. Sedalia, 193 Mo. A. 597, 
187 SW 127; Curran v. St. Joseph, 143 
Mo. A. 618, 128 SW 203; Kling v. 
Kansas City, 27 Mo. A. 231. 

N. Y.—Stadelman v. New York, 126 
App. Div. 352, 110 NYS 682. 

Oh.—Norwalk v. Jacobs, 9 Oh. Cir. 
CtoN. S.. be, 29 Oh. Cire Ct: 223: 

Pa.—Short vy. Carbondale, 249 Pa. 
564, 95 A 254; White v. Philadelphia, 
229 Pa, 563, 72 A 856. 

Wis.—Meidenbauer  v. 
162 Wis. 326, 156 NW 144. 

[a] Thus (1) a city may lawfully 
improve a part of the streets for ve- 
hicles and another part for pedes- 
trians, and may permit obstructions 
in another part, provided the streets 
remain reasonably safe for travelers 
using ordinary care. Brennan v. 
Streator, 256 I[ll. 468, 100 NE 266 
{aff 168 Ill. A: 134]. (2) A munici- 
pality may set apart a part of its 
streets between the traveled way for 
vehicles and the sidewalks for the 
erection of poles for electric light 
wires, telephone wires, trolley wires, 
and similar purposes, and need not 
give the whole street to drivers of 
vehicles. Gulfport, etce., Tract. Co. v. 
Manuel, 123 Miss. 266, 85 S 308. (3) 
It is not negligence for a municipal- 
ity to devote a portion of its streets 
to the maintenance of electric light 
poles. Norwalk v. Jacobs, 9 Oh. Cir, 
CEA INA Soios, SaowOny Cire Ctr 23" 
(4) “It may open up a roadway, say 
near the center, and yet not be 
obliged to establish sidewalks on 
either side; and it may put down a 
sidewalk on one side and not be lia- 
ble for not putting one down on the 
other side.” Curran v. St. Joseph, 
143 Mo. A. 618, 622, 128 SW 203. 

[b] “It must be taken as a sound 
rule that the physical opening of 
the roadway or bed of a highway by 
a municipality does not render the 
municipality liable for-its failure to 
build sidewalks simultaneously.” 
Stadelmann v. New York, 126 App. 
Div. 352, 354, 110 NYS 682. 


Hayman, 


Pewaukee, 


82. Iowa.—Fulliam vy. Muscatine, 
70 Iowa 436, 30 NW 861. 
Kan.—Wellington v. Gregson, 31 


Kan. 99, 1 P 258, 47 AmR 482. 
. Me.—Bryant v. Biddeford, 39 Me. 
93. 

Mass.—Bacon v. Boston, 3 Cush. 
174. 

Mich.—Keyes v. Marcellus, 50 Mich. 
439, 15 NW 542, 45 AmR 52. 

Mo.—Brown v. Glasgow, 57 Mo. 
1&€; Bassett v. St. Joseph, 53 Mo, 
290, 14 AmR 446, : 
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ers.®4 
amply wide for 
to avoid injury 


although, it has 


used and 

Mont.—Meisner y. Dillon, 29 Mont. 
116, 74 P 130. 

N. Y.—Sharot v. New York, 177 
App. Div. 869, 164 NYS 804 [aff 226 
N. Y. 679 mem, 123 NE 889 mem]. 

Pa.—Martin v. Starrucco, 71 Pa, 
Super. 79; Gerber v. Philadelphia, 60 
Pa. Super. 119. 

Tex.—Wheeler v. (Civ. 
A.) 155 SW 951. 

Utah.—Herndon y. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

Wis.—Kuchler v. Milwaukee, 165 
Wis. 320, 162 NW 315; Fitzgerald v. 
Berlin, 64 Wis. 203, 24 NW 879. 

And see cases infra note 87. 

“Tf in passing an ordinance to es- 
tablish a_ street, 
the suburbs where the population is 
sparse, the municipal assembly 
should be of the opinion that a road 
thirty feet wide would be sufficient 
for the then needs of the public, but 
in anticipation that. in the future the 
population would become more dense 
and a street eighty feet wide would 
become necessary, and should pro- 
vide in the ordinance for the estab- 
lishment of a street of that width, 
no one would say that it was an 
abuse of its power or an unwar- 
ranted exercise of its legislative dis- 
cretion, And if, after so establishing 
the street, the city should in the 
exercise of its legislative discretion, 
be of the opinion that for the time 
being a roadway thirty feet wide in 
the eighty foot street was all that 
the public good required and should 
pass an ordinance providing for the 
improvement to that extent and no 
more, no one would have the right 
to say that the ordinance was un- 
lawful—no one would have a right to 
insist that the city grade and im- 
prove more of the street than in the 
exercise of its legislative capacity it 
sees fit to do. In those matters the 
city acts in its delegated governmen- 
tal capacity and is not answerable to 
an individual as for neglect of duty.” 
Ely v. St. Louis, 181 Mo. 723, 729, 
81 SW 168. : 

{a] Exercise of discretion. — A 
city, in opening a street for travel, 
possesses primarily the discretion to 
determine whether it will prepare 
the whole width of the street for 
travel, although in the business por- 
tions of the city, or where travel 
and the convenience of: the public re- 
quire it the whole width of the 
street must generally be made pasSa- 
ble and in a reasonably safe condi- 
tion, while in outlying portions it 
may determine what portions of the 
streets it will prepare for travel. 
Herndon v. Salt Lake City, 34 Utah 
65, 95. P 646, 131 AmSR 827. 

83, Ida—Smith v. Rexburg, 24 
Pe 176, 182 P 1153, AnnCasi915B 
76. 

Kan,—Martin v. Columbus, 93 Kan. 
79, 143 P 421; Wellington v. Greg- 
gon 31, Kan. 199) 1 PP) 2538; 47° AmR 

82. 

Ky.—Harrodsburg v. Abram, 138 
Ky. 157, 127 SW-758, 29 LRANS 199. 

Me.—Philbrick v. Pittston, 63 Me. 
477; Dickey v. Maine Tel. Co., 46 
Me. 483. 

Minn.—Miller vy. Duluth, 134 Minn. 
418, 159 NW 960. 

Miss.—McComb v. Hayman, 124 
Miss. b26,°87 S 11; Gulfport, “ete; 
Tract. Co. v. Manuel, 123 Miss. 266, 
85 S 308. : 

Mo.—Griffin yv. Chillicothe, 311 Mo. 


Flatonia, 


for example near |: 
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some way so indicated as to be apparent to travel- 
The above rule is in accord with, if not 
based upon, the rule established in other cases as 
to town or country roads,®* and has been recognized 
broadly with respect to cities,°® and is applied to 
suburban, small town, or village streets upon the 
principle that the extent of the use must be con- 
sidered upon the question of the sufficiency of 
the care exercised by the municipality and of the 
safety of the road for the purpose for which it is 
intended.** 


But the municipality is 


648, 279 SW 84; Brown vy. Glasgow,. 
57 Mo. 156; Jackson y. Sedalia, 193 
Mo, A. 597, 187 SW 127. 

N. H.—Willey v. Portsmouth, 35 
N. H. 303; Graves v. Shattuck, 35 
N. H. 257, 69 AmD 536. 

N. Y.—Dougherty v. Horseheads, 
159 N. Y> 1547 53 NE 799; «Horton 
v. New York, 213 App. Div. 172, 210 
NYS 433. 

Pa.—Short v. Carbondale, 249 Pa. 
564, 95 A 254; Monongahela City v. 
Fischer, 111 Pa. 9, 2 A 87, 56 AmR 


241; Seranton vy. Hill, 102 Pa. 378, 
48 AmR 211, i d 
Tex.—Wheeler v. Flatonia, (Civ. 


A.) 155 SW 951. 

Utah.—Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

Vt.—Rice v. Montpelier, 19 Vt. 470. 

Wis.—Kuchler v. Milwaukee. 165 
Wis. 320, 162 NW 315; Rhymer v. 
Menasha, 97 Wis. 523, 73 NW 41. 

See Drake: v. Hast Cleveland, 101 
Oh. St. 111, 127 NE 469 (not liable 
for injury from uncontrolled action 


of team leaving adequately safe 
traveled way). And see cases supra 
notes 81, 82. 

{a] Ilustration.—A city whieh 


graded, prepared, and maintained a 
driveway thirty feet wide in the cen- 
ter of a street sixty-seven feet wide, 
and covered that portion of a drain 
ditch which crossed the graded por- 
tion: of the street, was not guilty 
of negligence in failing to cover the 
drain. ditch to the full width of 
the street. Smith v. Rexburg, 24 
coe 176, 132 P 1153, AnnCas1915B 
76. 

Safety of particular parts of street 
for use intended see supra § 1789. 

84. Birch v. Charleston Light, etc., 
Coi, 113 Tlly A. 229. 

Duty to erect barriers generally 
see infra § 1836. 

85. See Highways § 445. 

86. See supra notes 81-83. 


87. I1l.—Rankin Smith, 63 Ill. 
A, 522, 
Iowa.—Fulliam v. Muscatine, 70 


Iowa 436, 30 NW 861 (where it is 
said that it cannot be held to be the 
city’s duty to keep its streets safe 
throughout their entire width regard- 
less of location, amount of travel, 
and other circumstances). 

Ky.—Lancaster v. Broaddus, 186 
Ky. 226, 216 SW 38738. 

Mich.—Keyes v. Marcellus, 50 Mich. 
439, 15 NW 542, 45 AmR 52 (where it 
was held that public travel is not 
supposed to occupy all the country 
highway leading out of a village, 
although within its limits, and that 
the authorities are not required to 
put the road in condition as if the 
publie required the use of the whole). 

Minn.—Neidhardt v. Minneapolis, 
112 Minn. 149, 127 NW 484, 29 
LRANS 822. 

Miss.—Butler vy. Oxford, 69 Miss. 
618, 13 S 626: 

Mo.—Craig v. Sedalia, 63 Mo. 417. 

N. Y.—King v. Ft. Ann, 180 N. Y. 
496, 73 NE 481. 

Pa.—Monongahela City v. Fischer, 
111 Pa. 9, 2 A 87, 56 AmR 241 (hold- 
ing that in the closely built-up por- 
tions of a city it is the duty of the 
authorities to keep the entire street 
in a safe condition, but that this is 
not the rule with regard to country 
roads within the territorial limits of 
the city; and that as to the latter 
it is sufficient that a portion of the 
width of the road is kept in smooth 
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bound to keep all of such part of a street as 
it undertakes to open and put in condition for travel 
in a reasonably safe condition for such use,’* and 
if the whole street has been opened for travel the 
entire width must be kept: in a reasonably safe 
condition,®® and this rule is especially applicable 
to sidewalks in populous portions of cities.°° If any 
portion of a sidewalk is negligently left in such 
condition that pedestrians cannot travel over it with 
reasonable assurance of safety, by night as well 
as by day, the municipal authorities may be charge- 
able with a neglect of this duty to its citizens and 
the public generally.®*t . On the other hand it has 
been held that a municipality is not liable for 
injuries caused by an obstruction at the side of 


condition and safe and convenient for 
travel). 


Tex.—Wheeler y. Flatonia, (Civ. 
A.) 155 SW 951. 
Wash.— Nelson yv. Spokane, 45 


Wash. 31,.87 P 1048, 122 AmSR 881, 
8 LRANS 636, 13 AnnCas 280. 

Sask.—Williams y. North Battle- 
ford, 4 Sask. Li. 75. 

And see cases supra note 82. 

[a] Ilustrations.—(1) A _ village 


is not liable for an injury resulting. 


from an obstruction in the margin 
of a street in the outskirts of the 
village, the street being unobstructed 
for such a width as public necessity 
and convenience required. Rankin 
v. ‘Smith; 63 JU. A. 522.. .(2). Where 
the traveled part of a village road 
is safe and in good condition, the vil- 
lage is not chargeable with negli- 
gence, by reason of a ditch on the 
side of the road outside of the trav- 
eled. path but within the lines of 
the road. King v. Ft. Ann, 180 N. Y. 
496, 73 NE 481. : 

Reasonable care as depending on 
number of streets and extent of use 
see supra § 1787. 


88. Colo.—Oliver v. Denver, 13 
Colo, “A. 345, 57 P. 729. 

Ind.—Odom v. Dobbs, 25 Ind. A. 
522,58 NE 562, 

Kan.—Stone y. Pleasanton, 115 


Kan. 378, 223 P 312: 

Minn.—Miller v. Duluth, 134 Minn. 
418, 159 NW 960. 

Mo.—Marshall v. Kansas City, 297 
Mo. 304, 249 SW 82; Ely v. St. Louis, 
181 Mo. 723, 81 SW 168; Kossmann 
v. St. Louis, 153 Mo. 293, 54 SW_513; 
Walker v. Kansas, 99 Mo. 647, 12 
SW 894; Townsend vy. Joplin, 139 Mo. 
A. 394, 123 SW 474, 

Pa.—Martin v. Tak Pa, 
Super. 79. “s 

Utah.—Herndon y. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827, 

Wis.—Prideaux v. Mineral Point, 
43 Wis. 513, 28 AmR.558. 

Street partly closed for repairs see 

supra § 1770. 
» 89. Ala.—Montgomery ‘v. Fergu- 
son, 207 Ala. 430, 93.S 4; McLemore 
v. West End,.159 Ala, 235, 48 S 663; 
Mobile v. Shaw, 149 Ala. 599, 43 S 
94; Montgomery v. Wright, 72 Ala. 
411, 47 AmR 422; Anniston v. Dodd, 
(A.) 108 .S 634; Montgomery v. Sup- 
ple, 16 Ala. A, 565,80 -S 139. 

Ill.— Pickens v. Kankakee, 200 Ill. 
A. 547; Osborn v, Mt. Vernon, 197 
Ill. A, 267; Boender  v. Harvey, 159 
Ill. A. 333 [rev on other grounds 251 
Tll, 228, 95 NE 1084]; Spring Valley 
v. Gavin, 81 Ill. A. 456 [aff 482 Ill. 
232, 54 NE. 1035]. 

Ind.—Newcastle v. Grubbs, 171 Ind, 
482, 86 NE 757; New Albany’ v. 
Kiefer; 70 Ind. A. 289, 123 NE 361; 
Thuis v. Vincennes, (A) 73 NE 
141. ’ 

lowa.—Lamb yv. Cedar Rapids, 108 
Iowa 629, 79 NW 366. (where it was 
held that the city is liable for de- 
fects in a street outside of so much 
of the street as is customarily used 
by the public, although it may have 
left the street in its natural condi- 
tion as it was when opened to the 
public); Crystal v. Des Moines, 65 


> 
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For later cases, developments and changes in the law see curll@lative Annotations, same title, page and note number, 
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Iowa 502, 22 NW 646; Stafford v. Os- 
kaloosa, 64 Iowa 251, 20 NW 174; 
Stafford v. Oskaloosa, 57 Iowa 748, 
11 NW 668; Rusch y. Davenport, 6 
Iowa 443. 

Ky.—Maysville v. Guilfoyle, 110 
Ky. 670, 62 SW 493, 23 KyL 43 (Gif 
a city has accepted and improved a 
street it assumes the duty of main- 
taining it in a reasonably safe con- 
dition for travel throughout its en- 
tire width, although the street has 
not been improved at the particular 
place where an injury occurs). 3 

Miss.—Higginbottom v. Burnsville, 
113 Miss. 219, 74 S 1338. 

Mo.—Walker v. Kansas City, 99 
Mo. 647, 12 SW 894 [overr Tritz v. 
Kansas City, 84 Mo. 632 (in so far as 
that case holds that a city is not 
liable for injuries resulting from the 
defective condition of its strets or 
sidewalks which it has prepared for 
the use of the traveling public) ]; 
Kling v. Kansas City, 27 Mo. A. 231. 

Okl.—Muskogee v. Miller, 45 Okl. 
414, 145 P 782, LRA1915D 243; Still- 
water v. Swisher, 16 Okl. 585, 85 P 
1110. 

Pa.—Gerber v. Philadelphia, 60 Pa, 
Super. 119; McCarron v. Philadelphia, 
46 Pa. Super. 145. 


Wash.—Saylor_ v. Montesano, 11 
Wash, 328, 39 P 653. 
Que.—Poulin vy. St. Gregoire, 29 


RevdeJur 431. 

90. Denver v. Stein, 25 Colo. 125, 
53 P 283; Bacon v. Boston, 3 Cush. 
(Mass.) 174. 

91. Ala.—Montgomery vy, Wright, 
72 Ala, 411,.47 AmR. 422, 


Kiefer, 


Ga.—Atlanta. v. Hampton, 139 Ga. 
389, 77 SE 393; Augusta v. Tharpe; 
113 Ga..152,.38 SE 3889; Atlanta v. 
Milam, 95 Ga. 135, 22 SE 43; Griffin 
Fig SB 22 Ga. A. 362, 96 SE 

Jil.—Andrews v. White Hall, 184 
Ill, A, 298; Springfield v. Burns, 51 
Til, A. (595. 

Ind.—New Albany v. 70 
Ind. A. 289, 123 NE 361. 

Ky.—Newport v. Schmit, 191 Ky. 
585, 231 SW 54, 

Mo.—Coffey .v. Carthage, 186 Mo. 
573, 85 SW 532; Norton v. Kramer, 
180 Mo, 536, 79 SW 699; Goins v. 
Moberly, 127 Mo. 116, 29 SW 985; 
Roe v. Kansas City, 100 Mo. 190, 
13 SW 404 [disappr Tritz v. Kansas 
City, 84 Mo. 632 (in so far as it is 
in. conflict with the rule of the text, 
and further indicating that the rule 
that the municipality may open and 
improve only a part of a street has 
no application to a sidewalk in the 
street)]; Ross. v. St. Joseph, (A.) 
250 SW 625; Heather v. Palmyra, 
(A.) 245 SW 390. 

Pa.—Shafer v. Philadelphia, 60 Pa. 
Super. 256. 

Wis.—Whitney v. Milwaukee, 57 
Wis. 639, 16 NW 12. 

Grass plots between sidewalk and 
curb see Supra § 1772. 

92. Oliver v. Denver, 13 Colo, A. 
8455, ON 2e Taoe 

93. Necessity of barriers, etc. see 
infra § 1815. 

Property 
infra § 1817 


adjacent to street see 


peste 


[§§ 1790-1792 


the walk but not upon the part prepared for travel, 
if such part is sufficient for the purpose.°? 

[§ 1791] (b) Defects or Obstructions Outside of 
Traveled Way Rendering Its Use Unsafe.** 
municipal duty is not confined to keeping the mere 
bed of the way in proper condition, and one 1in- 
jured by a defect or obstruction outside the pre- 
pared part may still be entitled to recover, if 
the defect is so near the traveled part as to render 
its use unsafe.°* ~ 

[§ 1792] (8) Effort To Make Repairs. 
defense to an action against a city to recover for 
an injury caused by a defect in a public way that 
the city used ordinary care in repairing the way, 
if it is not in fact reasonably safe and eonvenient.°? 


The 


It is no 


94. Conn.—Hewison v. New Haven, 
34 Conn. 136, 91 AmD 718. 

Ill.— Miranda -v. Collinsville, 206 
Till. A. 166; Brennan v. Streator, 168 
Ill. A. 134 [aff 256 Ill. 468, 100 NE 
266]; Birch v. Charleston Light, etc., 
Cos. LES! AS AC pao. 

Ind.—Fowler v. Linquist, 138 Ind. 
566, 37 NE 133; Indianapolis v. Moss, 
74. Ind. A. 129, 128 NE 857; Monti- 
cello v. Condo, 47 Ind. A. 490, 94 NE 
893; Vincennes y.. Spees, (A.) 72 NE 
Bios 

Ilowa.—Worrell vy. Bloomfield, 148 
Towa 691, 127 NW 1082.’ 


Ky.—Lancaster v. Broaddus, 186 
Ky. 226, 216 SW 373. 

A gonial v. Biddeford, 39 Me. 
193. 
i Mass.—Snow vy. Adams, 1 Cush, 
43. 


Minn.—Miller v. Duluth, 134 Minn. 
418, 159 NW 960; Neidhardt v. Minne- 


apolis, 112 Minn. 149, 127 NW 484, 
29 LRANS 822. 
Miss.—McComb vy. Hayman, 124 


Miss. 525, 87 S 11. 
Mo.—Miller v. Missouri Wrecking 
Co., 187 SW 45; Fairgrieve v. Mo- 
berly, 39 Mo. A. 31 (slipping and 
falling on timber left near a prop- 
erly constructed crosswalk). 
Okl.—Miami v. Finley, 112 Okl. 97, 
240 P 317. 
AL Vite 


Vt.—Morse v. 
435, 98 AmD 600. 

Va.—Radford v. Clark, 113 Va. 
199° %3 SH 571, 38 LRANS: 28h. 

Wash.—Lund vy. Seattle, 99 Wash. 
300. 169 P 820. 

W. Va.—Garr v. MeMechen, 86 W. 
Va. 594, 104 SE 101. 

Wis.—Kuchler v. Milwaukee, 165 
Wis. 320, 162 NW 315; Meldenbauer 
v. Pewaukee, 162 Wis. 326, 156 "NW 
144; Sweetman v. Green Bay, 147 Wis. 
586, 132 NW 1111; Boltz v. Sullivan, 
101 Wis. 608, 77 NW 870; Pittenger 
v. Hamilton, 85 Wis. 356, 55 NW 423; 
Prideaux v. Mineral Point, 43 Wis, 
513, 28 AmR 558. 

[a] Tllustration.—Where property 
owner had carelessly piled I-beams 
on a portion of street between prop- 
erty line and sidewalk, the city is not 
relieyed of liability for injuries to 
plaintiff from a falling I-beam, be- 
cause such portion of the street was 
unimproved. Miller v. Missouri 
Wrecking Co., (Mo.) 187 SW 45. 

Defects or obstructions in grass 
plot or parking at side of walk see 
supra § 1772. 

95. Shelbyville v. Brant, 61 Ill. A. 
153; Sorento v. Johnson, 52 Ill. A. 
659; Hutchins v. Littleton, 124 Mass. 
289; Blood v. Hubbardston, 121 Mass. 
233; George v. Haverhill, 110 Mass. 
506; Atherton vy. Bancroft, 114 Mich. 
241, 72 NW 208. 

{a] Mlustrationw—Where a plank 
sidewalk fourteen years old was re-- 
paired by the town authorities by re- 
placing some of the boards with new 
ones, leaving untouched the stringers 
on which such boards were laid, the 
town was chargeable with notice 
that such stringers were so rotten 
that they would not hold the nails 
by which the boards were fastened 
to. them. Wheaton vy. Hadley, 1231 


Richmond, 


§§ 1792-1793} 


Nor can a municipality escape liability by show- 
ing the refusal of a contractor to enter into a con- 
If the defect is in- 
‘sufficiently repaired it will be a continuing defect, 
and the municipality will be liable, although the 
action of the elements has enlarged it and increased 


tract to repair the street.®® 


its dangerous character.®? 


[§ 1793] (4) Defects and Obstructions®*—(a) In 
The duty to keep streets and sidewalks 
in a reasonably safe condition for travel®® has been 
held to relate only to their construction, mainte- 
nance, and repair,t and a municipality cannot be 
held lable for inability to protect citizerrs against 
all accidents occurring on its streets for reasons 


General. 


Ill. 640, 
564]. 


23 NE 422 [aff 30 Ill. A. 


A fut#le attempt to remedy 
the defect three days before the acci- 
dent will not relieve the municipality 
from liability where such defect had 
existed for two months before the 
accident. Moon y. Ionia, 81 Mich. 
635, 46 NW 25. > 

96. Covington v. Westbay, 156 Ky. 
839, 162 SW 91. 


97. Hutchins y. Littleton, 124 
Mass. 289. 

Proximate cause generally see 
infra §§ 1839-1845. 

98. In highways generally see 


Highways §§ 447-449. 

Liabilities of abutting owners or 
persons causing defects or obstruc- 
tions see infra §§ 1864-1885. 


99. See supra § 1785. 

1. Ala.—Campbell v. Montgomery, 
538 Ala. 527, 25 AmR 656. 

Mass.—Kerr v. Brookline, 208 


Mass. 190, 94 NE 257, 34 LRANS 464. 
Mo.—Trower v. Louisiana, 198 Mo. 
A. 352, 200 SW 763. 
Okl.—Marth v. Kingfisher, 22 Okl. 
602, 98 P 486, 18 LRANS 1238. 
Pa.—Herdenwag v. Philadelphia, 3 
Pa. Dist. 292, 15. Pa, Co. 200 [aff 168 


Pa. 72, 31 A 1063]. 
Rutland, 61 Vt. 


Vt.—Wiilkins v. 
336, 17 A 735. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SE 347. 

[a] Statement of rule—A “defect” 

for which a municipality is liable 
for injury resulting therefrom is 
anything in the state or condition of 
a highway which renders it unsafe 
or inconvenient for ordinary travel 
and may be either inert matter in- 
cumbering the highway or a struc- 
tural defect therein; but an illegal 
use of the highway by men, animals, 
vehicles, engines, or other objects, 
while movable and actually being 
moved by human will or direction, is 
not such a defect. Marth y. King- 
fisher, 22 -Okl. 602, 98 P 436, 18 
LRANS 1238. 
-[b] A street is “out of repair’ 
within Barnes Code (1918) c 43 § 154 
(Code Suppl. [1918] c¢ 43 § 158 
[§ 19401), providing for recovery for 
injury by reason of streets or side- 
walks being out of repair, whenever 
it becomes unsafe for reasonable use 
jin the ordinary modes of travel. 
whether the danger exists overhead 
or on the surface. Johnson v. Hunt- 
ington, 82 W. Va. 458, 95 SH 1044. 

{c] Unlawful assemblages do not 
come within the duty to keep streets 
‘in repair,” although such conduct 
may temporarily endanger the satety 
of those who are traveling upon the 
streets. Campbell v. Montgomery, 53 
Ala. 527. 25 AmR 656. To same ef+ 
fect Wilkins v. Rutland, 61 Vt. 
330, 17 A 735. See supra §§ 1739- 
1743. 

{d] Moving objects.—(1) If, when 
the injury is done, the obstacle is in 
use, and the acts of a third person 
who is using it contribu+~ to, or are 
the moving cause of, the injury, the 
municipality is not liable. Griffin 
v. Boston, 182 Mass. 409, 65 NE 811; 
Barber v. Roxbury, 11 Allen (Mass.) 
$18. (2) A rope stretched across a 
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other than defects therein.? 
fects need not be structural but may consist of 
obstructions ;* that a street may be put out of re 
pair by obstructions thereon which impede travel 
and make it dangerous; and that in such a case 
to repair a street requires the removal of all such 
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But it is held that de- 


obstructions,* although the statutory duty in this 


highway from a derrick on one side 
to a stone on the other, both without 
the limits of the highway, and which 
was being raised by a city marshal 
in search for stolen goods, is not a 
defect or want of repair in the high- 
way, and the city will not be liable 
for injuries thereby occasioned to 
travelers. Barber v. Roxbury, supra. 
And see supra §§ 1783, 1784. 

[e] Shooting gallery.—(1) One 
injured from a stray bullet from a 
street carnival shooting gallery can- 
not recover from the city as having 
been injured by. street obstruction. 
Trower v. Louisiana, 198 Mo. A. 352, 
200 SW 763. (2) Shooting gallery 
not on street see infra § 1817. 

[f] A horse race upon a street 1s 
not a defect or want of repair 
therein, or a dangerous condition 
thereof, for which the city is liable 
to a traveler upon the street struck 
by one of .the horses. Marth wv. 
Kingfisher, 22 Okl. 602, 98 P 436, 18 
LRANS 1238. See supra § 1783. 

[g] Other corporate acts causing 
injury in a street may render the 
municipality liable, although the ac- 
tion would not lie aS based upon a 
defect in the way. Hand v. Brook- 
line, 126 Mass. 324 (holding that a 
town which accepted a statute au- 
thorizing it to lay and maintain 
water pipes, ete., was liable for an 
injury sustained by a traveler on the 
highway which had been undermined 
by water escaping from the pipes by 
reason of negligence in their con- 
struction, although the circumstances 
were such that no action would lie 
under the statute for a defect in the 
highway). 

2. Harris v. Des Moines, (Iowa) 
209 NW 454, 46 ALR 1429. 

8.. Colo.—Denver v. Utzler, 38 
Colo. 300, 88 P 143, 120 AmSR 108, 
8 LRANS .77.... 

Fla.—Stallings v. Tampa, 78 Fla. 
606, 88 S 625. 

Ga.—Augusta v. Jackson, 20 Ga. 
A. 710, 98 SE 304. 

Ill.—Kenyon v. Chicago City R. 
Co., 235 Ill. 406, 85 NE 660 [aff 137 
Ill. A. 126]; Stanley v. Chicago, 177 
Tll, A. 245, ; 

Ind.—Lebanon Light, etce., Co. v. 
Leap, 139 Ind. 443, 39 NE 57, 29 LRA 
342, 

Towa.—Mickey  v. 114 
NW 1072. 

Ky.—Frankfort v. Bowen, 205 Ky. 
809, 265 SW 785; Louisville v. 
Vaughn, 180 Ky. 681, 203 SW 546. 

Me.—Davis v. Bangor, 42 Me. 522. 

Mass.—Griffin v. Boston, 182 Mass. 
409, 65 NE 811; Barber v. Roxbury, 
11 Allen 318. 

Mich.—MecArthur v. 


Indianola, 


Saginaw, 58 


Mich. 357, 25 NW 313, 55 AmR 687; 


Agnew v. Corunna, 55 Mich. 428, 21 
NW 8738, 54 AmR 383. 

Mo.—Trower v. Louisiana, 198 Mo. 
A. 352, 200 SW 763; McKee vy. Peters, 
142 Mo. A. 286, 126 SW 255. 

Nebr.—Cushman Motor Works v. 
Lincoln, 97 Nebr. 519, 150 NW 821; 
Sheets v. McCook, 95 Nebr. 1389, 145 
NW 252, 51 LRANS 321. 

N. Y.—Stern v. International R. 
Com 2Z0IN Ys 2234, th SN 8759982, 
ALR 487; Frank vy, Warsaw, 198 N. 


respect has been confined to narrower limits under 
the terms of the statute.® 
be liable alike for accidents occasioned by neg- 
ligently constructing defective sidewalks, or by 
causing such defects in them after they are con- 
structed,* and for negligently permitting the de- 
fects to continue, when they might have been reme- 


So the municipality will 
Y. 463, 92 NE 17, 31 LRANS ‘676; 
Whitney v. Ticonderoga, 127 N. Y. 
40, 27 NE 403; Ring-v. Cohoes, 77 N. 
Y. 83, 38 AmR 574 [rev 13 Hun 76}. 
Weed v. Ballston Spa, 76 N. Y. 329; 
Rickhold v. Niagara Falls, 213° App. 
Div. 451, 210 NYS 676; Gold v. Kings- 
ton, 210 App. Div. 523, 206 NYS 735; 
Lyman v. Potsdam, 173 App. - Div. 
390; 159 NYS-7TL. 

N. C.—Graham v. Charlotte, 186 
N. C. 649, 120 SE 466. 

Tex.—Galveston v. Reagan, (Civ. 
A.) 438 SW 48. 

W. Va—Blankenship y. William- 
son, 101 W. Va. 199, 132 SE 492; 
Boyland v. Parkersburg, 78 W. Va. 
749, 90 SE 347. 

And see cases infra this section; 
and § 1796 et seq. . 

[a] Obstruction as nuisance.—An 
obstruction placed within the limits 
of a public way is a nuisance at 
common law, aS well as under Rev. 
St, (1903) e422 8) 6. *Smithey. “Pres= 
ton, 104 Me. 156, 71 A 653. See also 
supra § 1734. 

_[bi In Florida statutory immu- 
nity from liability for personal in- 
jury due to the defective condition 
of streets does not include obstruc- 
tions placed in streets by a city, 
whereby a person rightfully using 
the street is injured. Bryan vy. West 
Palm Beach, 75° Fial~ 199 77 sS627 
See also infra § 1759. : 

4 Fritsch v. Allegheny, 91 Pa. 
226; Lund v. Seattle, 99 Wash. 300, 
169 P 820. 

5. McArthur v. Saginaw, 58 Mich. 
357, 25 NW 3138, 55 AmR 687. 
_{a] Thus an act “for the collec- 
tion of damages sustained by rea- 
son of defective public highways, 
streets,’ ete., covered such defects 
only as were due to want of repair, 
and had nothing to do with the pres- 
ence in the street of building ma- 
terial or other objects that did not 
affect its condition in that particu- 
lar; and that the unauthorized or 
excessive use of a portion of the pub- 
lic highway by an abutting owner in 
putting lumber or material thereon 
was a matter that fell within the 
cognizance of the police power, and 
had nothing to do with the duty to 
make or repair highways. MecAr- 
thur v. Saginaw, 58 Mich. 857, 25 
NW 313, 55 AmR 687. 

Building materials as obstructions 
generally see infra § 1798. 

Statutory imposition of liability 
generally see supra § 1758. 

6. U. S.—Rahm vy. Vicksburg, 255 
Fed. 541, 166 CCA 609. 
ia ae Gane Vv. Webb} 91° Tk 3A. 

Iowa.—Dunn vy. Oelwein, 140 Iowa 
423, 118 NW 764. 


Kan.—Atchison vy. King, 9 Kan. 
550. 
Ky.—Tudor v. Louisville, 172 Ky. 


429, 189 SW 456. 

Me.—Moriarty v. Lewiston, 98 Me. 
482, 57 A 790. 

Mass.—Burt v. Boston, 122 Mass. 


Mich.—Sebert vy. Alpena, 78 Mich. 
165, 48 NW 1098. ; 

Nebr.—Plainview v. Mendelson, 65 
Nebr. 85, 90 NW 956, 
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died by reasonable care.” 


Trivial defects and unanticipated dangers. 
the municipality will not be liable for every de- 
fect or obstruction, however slight or trivial, or 
little likely to cause injury,’ or for every mere in- 


N. Y.—Van Gorder v. Seneca Falls, 
104 NYS 299. 

Pa.—Miller v. Bradford, 
164, 40 A 409, 

[a] Ilustration.—Where a plank, 
set edgewise across a brick sidewalk, 
for the purpose of securing the brick 
in position, and rising vertically 
three inches above the level of the 
brick pavement of the walk, on a 
prominent residence street in a city, 
unlawfully impaired the reasonable 
safety and convenience of the walk, 
the city was liable. Moriarty v. 
Lewiston, 98 Me, 482, 57 A 790. 

{b] Although a city may not be 
compelled to build and maintain a 
sidewalk, yet having exercised its 
discretion by passing an ordinance 
to construct one, and having con- 
structed it, it will be liable for an 
injury caused by the dangerous con- 
dition of the walk. Miller v. Brad- 
ford, 186 Pa. 164, 40 A 409. 

{c] Partially invisible cracks in 
flagstones: of a sidewalk come within 
the meaning of the word ‘defect’ 
used in a statute rendering a city 
liable for injuries received through 
want of repair of highways. Burt -v. 
Boston, 122 Mass, 223. 

[d] Sidewalks above level of 
street.—(1) A sidewalk three or four 
feet above the ground, without any 
kind of protection whatever to pre- 
vent persons using it from falling 
over, is defective and the munici- 
pality will be liable for injuries 
caused thereby. Normal v. Webb, 91 
Tl. A. 183; Dunn vy. Oelwein, 140 
Iowa 423, 118 NW 764. But see 
Summer v. Scaggs, 52 Ill. A. 551 
(holding that a sidewalk thirty 
inches above the ground is neither 
as a matter of law dangerous nor 
conclusive evidence that the place is 
a dangerous one, requiring a danger 
signal to be used). (2) But it has 
been held that leaving a sidewalk 
several feet higher than the grade 
of the street does not render the mu- 
nicipality liable to a person attempt- 
ing to cross in the middle of a block. 
Rahm v. Vicksburg, 255 Fed. 541, 166 
CCA 609. 

[e] In Arkansas cities are not lia- 
ble for damages caused by defects in 
construction of a sidewalk. Birch- 
field v. Diehl, 126 Ark. 115, 189 SW 
845. 

7, Tll.—Mills v. Oquawka, 200 IIl. 
A. 119; Bloomington v. Mueller, 71 
Ill, A. 268; Chicago v. Chase, 33 Ill. 
ABTS 51, 

Ind.—Muncie v. Hey, 164 Ind. 570, 
74 NE 250; Evansville v. Frazer, 24 
Ind. A. 628, 56 NE 729. 


186 Pa. 


Kan.—Atchison v. King, 9 Kan. 
550;*Salina v. Kerr, 7 Kan. A. 223, 
52) Pe 901, 

Ky.—Tudor v. Louisville, 172 Ky. 


429, 189 SW 456. 
La.—Weinhardt v. 
125 Ta. 351, 51 S286. 
Mass.—Marvin v. New Bedford, 
158 Mass. 464, 33 NE 605, 
Mich.—Sebert v. Alpena, 78 Mich. 
165, 43 NW 1098. | 
73 Minn. 


Minn.—Hall v. 
134, 75 NW, 1121. 

Mo.—Megson v. St. Louis, 264 SW 
15; Price v. Maryville, 174 Mo. A. 
698, 161 SW 295; Rusher v. Aurora, 
71 Mo. A. 418. 

Nebr.—Plainview v. Mendelson, 
65 Nebr. 85, 90 NW 956; Lincoln y. 
Staley, 32 Nebr. 63, 48 NW 887. 

N. Y.—Higgins y. Glens Falls, 11 
NYS 289 [aff 124 N. Y. 666, 27 NE 
855] (failure to remove irregulari- 
ties in surface of natural rock side- 
walk). 

B. C.—Macpherson vy. Vancouver, 
14 B. C. 326 (defective grating). 

8. Ill—Aurora v. Pulfer, 56 Ill. 


New Orleans, 


Austin, 
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equality or irregularity in the surface of the way;? 


But 


guard.?° 
270; Vandalia v. Huss, 41 Ill. A. 517. 


Ind.—Vincennes v. Spees, 35 Ind. 
A. 389, 74 NE 277. 
Iowa.—Hirst v. Missouri Valley, 


193 Iowa 1225, 188 NW 783; Geer v. 
Des Moines, 183 Iowa 8387, 167 NW 


635. 

Mo.—Starkey v. Greenville, 189 
Mo. A. 352, 175 SW 314. 

N. Y.—Hamilton v. Buffalo, 173 


N. Y. 72, 65 NE 944; Powers v. Me- 
chanicville, 140 App. Div. 8385, 125 
NYS 801; Weil v. New York, 38 App. 
Div. 640, 57 NYS 1150; McHugh v. 
Consolidated Gas Light Co., 86 Misc. 
327, 148 NYS 3438; Gottsberger v. New 
York, 9 Misc. 349, 29 “NYS 592; 
French v. State, 198 NYS 878; Ibbe- 
ken v. New York, 94 NYS 568. 

Va.—Richmond v. Rose, 127 Va. 
772, 102 SE 561, 105 SH 127; Rich- 
mond vy. Schonberger, 111 Va. 168, 
68 SE 284, 29 LRANS 180. 

Wash.—Lewis v. Spokane, 124 
Wash. 684, 215 P 36; Grass v. Seattle, 
100 Wash. 542, 171 P 533. 


Wis.—Hollan v. Milwaukee, 174 
Wis. 392, 182 NW 978. 
Ont.—McKay v. Port Dover, 7 


OntWR 292. 

And see cases infra note 12 [b]. 

[a] Where a path in an outlying 
district, which runs along the,side of 
the street, is of dirt and has never 
been graded or paved in any way, 
and which is not greatly used, a de- 
fect which might result in an acci- 
dent, but which is not a defect of 
such dimensions as to make an acci- 
dent probable, does not require the 
city to anticipate an accident and 
remedy the defect. Quinn v. New 
145 App. Div. 195, 129 NYS 


9. Colo.—Denver v. Burrows, 76 
Colo. 17, 227 P 840; Griffith v. Den- 
ver,55-Colo: 37, 13/2) B57, 


Ill.—Karolinsky v. Chicago, 163 
TH, AL 28385 

Ind.—Huntington v. Bartrom, 48 
Ind. A. 117, 95 NE 544. 

Iowa.—Welsh v. Des Moines, 170 
NW 369; Geer v. Des Moines, 183 
Iowa 837, 167 NW 635; Doulon vy. 


Clinton, 33 Iowa 397. i 

Ky.—Lexington v. Cooper, 148 Ky. 
17, 145 SW $1127, 43 LRANS 1158; 
Louisville v. Uebelhor, 142 Ky. 151, 
134 SW 152; Covington v. Belser, 137 
Ky. 125,.123 SW 249. 


Md.—Cordish. v. Bloom, 138 Md. 
81,113 A 578. 
Mass.—Cannon vy. Brookline, 152 


NE 752; Raymond v. Lowell, 6 Cush. 
524, 538 AmD 57. 

Mich.—Baker v. Detroit, 166 Mich. 
597, 182 NW 462; Bigelow v. Kala- 
mazoo, 97. Mich. 121, 56 NW 339. 

Miss.—Pomes v. McComb City, 121 
Miss. 425, 83 S 636: Meridian v. 
Crook, 109 Miss. 700, 69 S 182, LRA 
1916A 482. 

Mo.—Price v. Maryville, 174 Mo. A. 
698, 161 SW 295. 

N. Y.—Horan v. Hastorf, 223 N. 
Y. 490, 120 NE 58; Butler v.. Oxford, 


186 N. Y. 444, 79 NE 712; Beit v. 
Yonkers, 148 N. Y. 67, 42 NE 401; 
De Pledge v. New York, 208 App, 


Div. 10, 208 NYS 428 [aff 239 N.Y. 
544, 147 NE 188]; Faber v, New York, 
161 App. Div. 2038, 146 NYS 295 


‘[mod on other grounds 213 N. Y. 411, 


107 NE 756]; Vandeborg v. New 
York, 158 App. Div. 297, 143 NYS 
26; Duffy v. New York, 149 App. Div. 
478, 183 NYS 974; Decker v. New 
York, 147 App. Div. 691, 132 NYS 
558; McCoy v. Utica, 143 App. Div. 
634, 128 NYS 60; Grissinger v. In- 
ternational R. Co., 143 App. Div. 631, 
128 NYS 63; Davidson v. New York, 
133 | App. =~ Divs1352, 117 NYS. 8b. 
Getzoff v. New York, 51 App. Div. 
450, 64 NYS 636; Tubesing y. Buffalo, 


it is only against danger which can or ought to 
be anticipated, in the exercise of reasonable care 
and prudence, that the municipality is bound to 
A defect is not necessarily trivial, how-— 


51 App. Div. 14, 64 NYS 399; O’Reilly 
v. Syracuse, 49 App. Div. 5388, 63 
NYS 520; Engel v. New York, 146 
NYS 307. 

Oh.—Gibbs v. Girard, 14 Oh.* Cir. 
Ot NS. 8k Ss 2nO. Ci eee mae 

Pa.—Newell v. Pittsburgh, 279 Pa. 
202, 123 A 768: Backer v. Aspinwall, 
255 Pa. 541. 100 A. 479; Morris. v. 
Philadelphia, 195 Pa. 372, 45 A 1068. 

R. I.—Horton v. Cray, 133 A 811. 

Tex.—Houston Belt, etc., R.. Co. v. 
Scheppelman, (Commn. A.) 235 SW 
206. [aff (Civ. A.) 203 SW 167]. 

Wash.—Grass v. Seattle, 100 Wash. 
542, 171 P 533. ‘ 

Wis.—Hollan v. Milwaukee, 174 
Wis. 392, 192 NW 978; Van der 
Blomen vy. Milwaukee, 166 Wis. 168, 
164 NW 844; Snyder v. Superior, 146 
Wis. 671, 132 NW 541; Kawiecka v. 
Superior, 186 Wis. 613, 118 NW 192, 
21 LRANS 1020; Burroughs v. Mil- 
waukee, 110 Wis. 478, 86 NW 159; 
De Pere v. Hibbard, 104 Wis. 666, 
80 NW 933; Cook v. Milwaukee, 27 
Wis. 191. 

[a] Rule applied.—(1) An irregu- 
larity of one and five-eighths inches 
in cement blocks of a sidewalk does 
not, aS a matter of law, make the 
sidewalk unsafe for public travel so 
as to render the city liable for in- 
juries to pedestrian who stumbled. 
Denver v. Burrows, 76 Colo. 17, 227 
P 840. (2) Mere unevenness in the 
flooring of a viaduct due to the fact 
that planks laid side by side were of 
different thicknesses, is not action- 
able negligence rendering a_ city 
liable for injuries to a bicycle rider 
who fell because thereof. Pueblo vy. 
Smith, 57 Colo. 500, 143 P 281. 

{[b] Protruding stone.—A sidewalk 
constructed of crushed stone in a 
thinly settled part of a city is not 
So defective as to make the city 
liable for injury to a pedestrian be- 
cause a stone two and one-half 
inches in diameter is permitted to 
protrude three fourths of an inch 
above the general surface of the 
sidewalk. Huntington y. Bartrom, 48 
Ind. A. 117, 95 NE 544. And see 
Pomes v. McComb City, 121 Miss. 
425, 83 S 636 (where a stone firmly 
embedded in a street crossing pro- 
truded two or three inches above 


ground). 
Holes and depressions s 
notes 20-22. . an 
10. I11.—Karolinsk v. hi 
163 Til. A. 33. id ere a 
Ind.—Gasport v. Evans, 112 Ind. 
133, 13 NE 256, 2 AmSR 164. 
Iowa.—Geer v. Des Moines, 183 
Iowa 837. 167 NW 635. 
Kan.—Evans vy. Hutchinson, 99 


noe pales ree 162 P 342 [cit Cyc]. 
y.—Tudor v. Louisville, 172 Ky. 
429, 189 SW 456. Oe 

Mass.—Barber y. Roxbury, 11 Al- 
len 318. 

Minn.—Spiering vy. Hutchinson, 150 
Minn. 305, 185 NW 375. 

Mo.—Kaiser v. St. Louis, 185 Mo. 
366, 84 SW 19; Manning v. Kansas 


City, (A.) 222 SW 927; Starkey v. 
Sepia pane) 189 Mo. A. 352, 175. SW 


N. Y.—Hamilton v. Buffalo, 173 N; 
Y. 72, 65 NE 944; Beltz v, Yonkers, 
148 N. Y. 67, 42 NE 401; De Pledge 
v. New York, 208 App. Div. 10, 203 
NYS 428 [aff 239 N. Y. 544, 147 NE 
188]; Harman vy, New York, 148 App. 
Div. 61, 131 NYS 1032; Powers v. 
New York, 121 App. Div. 433, 106 
NYS 166; Archer _v. Mt. Vernon, 57, 
App. Div. 82, 67 NYS 1040; Bennett 
v. Kent, 125 Misc, 28, 209 NYS 311 
[aff 213 App. Div. 873 mem, 209 NYS 
311 (rev on other grounds 241 N. Y. 
385, 150 NE 302)]; Vaccarini v. New 
York, 54 Mise. 600, 104 NYS 928; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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ever, because it is small.4 
Tests of sufficiency of way. 


Ibbeken v. New York, 94 NYS 568. 
N. C.—Sehorn v. Charlotte, 171 N. 
C. 540, 88 SE 782. 


ON ee ph tae v. Dazet, 19 SW 
ont Ewing v. Toronto, 29 Ont. 
fal Rule applied.—Where prop- 


erty Owners removed a heavy plank 
from a defective culvert and laid it 
in the bottom of a ditch at the side 
of a street, and a child playing in 
the street lifted one end of the plank 
and let it fall in such a manner that 
a nail in the plank pierced his foot, 
causing lockjaw, from which the 
child died, the city was not charge- 
able with negligence in failing to 
see and guard against such an un- 
likely occurrence, Spiering Vv. 
age Sa 150 Minn. 305, 185 NW 

5. 

[b] The obstruction must be dan- 
gerous in itself or of such a charac- 
ter that a person exercising ordinary 
prudence cannot avoid danger or in- 
jury in passing it. Aurora y. Pul- 
fer, 56 Ili. 270; Vandalia v. Huss, 41 
Hite bl Ceeparber vo, Roxbury. 0) 
Allen (Mass.) 318; Badgley v. St. 
Louis, 149 Mo. 122, 50 SW 817; Gotts- 
berger v. New York, 9 Misc. 349, 29 
NYS 592. 

11. Geer v. Des Moines, 183 Iowa 
837, 167 NW 635. 

12. Iowa.—Hanson  v. 
177 Iowa 101, 158 NW 591. 

Pa.—Shafer v. Philadelphia, 60 Pa. 
Super. 256. 


Anamosa, 


Va.—Richmond v. Rose, 127 Va. 
Liz. L028 061, 565,-105 Si! 127 
[quot Cyc]. 


W. Va.—Yeager v. Bluefield, 40 W. 
Va. 484, 21 SE 752. 

Wis.—Hollan vy. Milwaukee, 174 
Wis. 392, 182 NW 978. 

And see cases infra this note. 

{a] Defects and obstructions cre- 
ating liability.—(1) -Loose_ stones, 
bricks, ete. Hazard v. Council Bluffs, 
87 Iowa 51, 53 NW _ 1083 (where 
brickbats and other rubbish were de- 
posited on a street by water washing 
over the street from an insufficient 
culvert, and the city was held liable 
for injury caused thereby); Frost v. 
Portland, 11 Me. 271; Bigelow v. 
Weston, 3 Pick. (Mass.) 267; Proctor 
v. Poplar Bluff, (Mo. A.) 184 SW 123; 
Fockier v. Kansas City, 94 Mo. A. 
464, 68 SW 363; Orser v. New York, 
193 N. Y. 537,.86 NE 523; Naylor v. 
Salt Lake City, 9 Utah 491, 35 P 
But see infra this note [b] (1). 
(2) Loose brick out of a_ walk. 
Terre Haute v. Constans, 26 Ind. A. 
421, 59 NE 1078 (where some of the 
brick were several inches below the 
level of others, and some stood up 
edgewise, and some were entirely 
gone, and there being no light at the 
place, plaintiff was held entitled to 
recover for injuries sustained by 
falling on a dark nighi,. But see 
infra this note [b] (2). (8) Piles of 
dirt or rubbish. King v. Cleveland, 


' 28 Fed. 835 [aff 132 U. S. 295, 10 SCt 


0" 33 ede 3341; Bessemer tv. 
Whaley, 187 Ala. 525, 65 S 542 [rev 
8 Ala. A. 523, 62 S 473] (accumulation 
of fruit peelings and decayed vege- 
table matter); Champaign v. Jones, 
132) T1304, 23° NE 1125; Chicago ‘v. 
Brophy, 79 lll. 277; Streeter v. Mar- 
shalltown, 123 Iowa 449, 99 NW 114, 
Stafford v. Oskaloosa, 64 Iowa 251, 
20 NW 174; Statiord v. Oskaloosa, 57 
Iowa 748, 11 NW 668; Joslyn v. De- 
troit, 74 Mich. 458, 42 NW 50; Britt 
vy. Omaha Concrete Stone Co., 99 
Nebr. 300, 156 NW 497; Conner v. 
Manchester, 73 N. H. 2338, 60 A 436; 
Griffin v. New York, 9 N. Y. 456, 61 
AmD 700; Lyman y. Potsdam, 173 
App, Div::390, 159 NYS 715 Tiers v. 
New York, 74 Hun 452, 26 NYS 688, 
Archer v. Johnson City, (Tenn.) 64 
SW 474 (accumulation of discarded 
fruit, rinds, and decayed vegetables 
on sidewalk); Galveston y. Reagan, 
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In each case the 
way is to be pronounced sufficient or insufficient as 
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it is or is not reasonably safe for the ordinary pur- 


(Tex. Civ. A.) 483 SW 48; El Paso v. 
Dolan, (Tex. Civ. A.) 25 SW ~-669 
(glass); Burk v. Dominion Canners, 
Ltd., 19 OntWN 362. (4) Garbage 
can left on sidewalk after time re- 
quired for removal. Louisville v. 
Hans, 167 Ky. 160, 180 SW 65. (5) 
Defect caused by wear. Lyon v. 
Logansport, 9 Ind. A. 21, 85 NE 128 
(smooth and slippery condition of 
iron gutter crossing from long use); 
Cromarty v. Boston, 127 Mass. 329, 
34 AmR 381-(smooth and slippery 
condition of a cover, partly of iron 
and partly of glass, forming a part 
of the surface of a city sidewalk); 
Cunningham y. Thief River Falls, 84 
Minn. 21, 86 NW 768; Cleveland v. 
Hanson, 15-Oh. A. 409 [aff 105 Oh. 
St. 646 mem, 138 NE 925 mem] (area- 
way allowed to become out of re- 
pair). (6) Rotten boards or string- 
ers in board walk. Joliet v. Weston, 
22.) DP AS 225 Pate 23 mie Cat a 
NE 665]; Robertson v, Jennings, 128 
La, 795, 55 S 375; Burrows v. Lake 
Crystal, 61 Minn, 357, 683 NW 745; 
Williams v. Hannibal, 94 Mo. A. 549, 
68 SW 380; Winnipeg v. Einarson, 
30 Man. 98, 50 DomLR 440; Christie 
v. Portland, 29UN° Bo31l) (7) Rotten 
planks in wooden covering over cel- 
lar stairway. Mills v. Oquawka, 200 
Til, A. 119. (8) Posts in driveway. 
Pueblo v. Smith, 3 Colo. A. 386, 33 


P_ 685. (9) Vehicle standing or 
stored in street. Hall v. St. Joseph, 
163 Mo. A. 214, 146 SW 458; Radi- 
chel v. Kendall, 121 Wis. 560, 99 
NW 348. (10) Skid stored in street. 
Swindell v. New York, etc., SS. Co., 
98 Mise. 350, 163 NYS 48. (11) 


Leaving gravel heater next to the 
curb “for” more” ‘than’ a: “week,'’ the 
tongue being held up by a defective 
wire. Griffin v. Boston, 182 Mass. 
409, 65 NE 811. (12) Sewerage pipes 
placed near street car track. Shal- 
ley v. New Orleans Public Serv., 159 
La: 519, 105 S 606. “(13) Dynamite 
cap left in street. Davis v. Wenat- 
chee, 86 Wash. 13, 149 P 337. (14) 
Projecting iron rails. Michigan City 
v. Boeckling, 122 Ind. 39, 23 NE 518. 
(15) Projecting iron pipe. Priess v. 
New York, 69 Misc. 492, 127 NYS 
498; Roach v. Port Colborne, 29 Ont. 
L. 69, 13 DomLR 646. (16) Steel 
pipe projecting six inches above side- 
walk. Miranda v. Collinsville, 206 
Tll. A. 166. (17) Crossties placed on 
sidewalk. Lemoine v. Alexandria, 
151 a.- 562, 92 S 58. (18) Loose 
plank placed over iron water pipe. 
Grand Forks v. Allman, 153 Fed. 532, 
838 CCA 554. (19) Metallic curb box 
on sidewalk. Elrod v. Franklin, 140 
Tenn. 228, 20 SW 298. (20) Lumber 
and logs. Wood vy. Mears, 12 Ind. 
515, 74 AmD 222; Johnson v. White- 
field, 18 Me. 286, 36 AmD 721; Snow 
v. Adams, 1 Cush. (Mass.) 4438; 
Triay v. Richard Carvel Co., 172 App. 
Div.’ (605, 15S 2NYMS: “7395 Ridmes v: 
High Point, 176 N. C. 421, 97 SH 369; 
Bagley v. Ludlow, 41 Vt. 425; Saylor 
v. Montesano, 11 Wash. 328, 39 P 
653; Slivitski v. Wein, 93 Wis. 460, 
67 NW 730; Kelly v. Whitchurch, 11 
Ont. L. 155, 6 OntWR 839 [app dism 
12 Ont, Ws i838, “7 Ont wR e221) 
Stumps. New York City v. Sheffield, 
2 Wiall "CU (Si)) 2608 183 Da ed. 46; 
Newport v. Miller, 93 Ky. 22, 18 SW 
835, 138 KyL 889; Tilton v. Wenham, 
172 Mass. 407, 52 NE 514; Phelps v. 


Mankato, 238 Minn. 276; Sweet v. 
Poughkeepsie, 97 App. Div. 82, 89 
NYS” "618:"" Eile #v. Sslianeaster, ~ 17 


Pa. Dist. 144 (stump of telegraph 
pole); Boltz v. Sullivan, 101 Wis. 
608, 77 NW 870; Stricker v. Reeds- 
burg 101) SWis, 4562-7 IN W 89:7: 
Hinkley vy. Rosendale, 95 Wis. 271, 
70 NW 158; Ward v. Jefferson, 24 
Wis. 342; Foley v. East Flamborough 
Tp., 26 Ont. A, 43. (22) Defects in 
cellar door in sidewalk. Cordish v. 
Bloom, 138 Md. 81, 113 A 578. (23) 
Stake in sidewalk. Rea v. Sioux City, 


poses of travel under the particular circumstances 
which exist in connection with that particular case,!” 


127 Iowa 615, 103 NW 949; Jones v. 
Deering, 94 Me. 165, 47 A 140. (24) 
Stake and wire overhanging side- 
walk. Birmingham vy. McKinnon, 200 
Ala. 111, 75 S487. (25) Wire ropes 
stretched along streets and _ side-. 
walks. Nessen v. New Orleans, 134 
La. 455, 64 S 286, 51 LRANS 324. 
(26) Pond occupying whole width of 
public street near public park and 
playground. Doyle v. Chattanooga, 
128 Tenn. 433, 161 SW 997, AnnCas 
1915C 288. (27) Pool of hot water. 
Curtis v. Grand Trunk R. Co.,, 178 
Mich. 382, 144 NW 824; Svendsen v. 
Alden, 101 Minn. 158, 112 NW 10. 
(28) Injury on undry concrete side- 
walk between four and five o’clock 
of the day on which it was laid. 
Lau, v.. Chicago, 153 Ti A. 60> (29) 
Milk stand projecting slightly over 
the traveled part of the highway. 
Huffman v, Bayham Tp., 26 Ont. A. 
514. (80) Open gate. Campbell v. 
Chillicothe, 239 Mo. 455, 144 SW 408, 
39 LRANS 451. (31) Defects in cul- 
vert causing injury to traveler rid- 
ing in wagon. Hickey v. Berlin, 78 
N. H. 69, 96 A 295 (direct provision 
of statute). (82) Other defects or 
obstructions creating liability. Gra- 
ham v. New Rochelle, 120 App. Div. 
414, 104 NYS 939; Lasityr v. Olym- 
pia, 61 Wash. 651, 112 P 752; Billings 
v. Snohomish, 51 Wash. 135, 98 P 
107; Weston v. Middlesex, 31 Ont, L. 
148, 6 OntWN 135, 19 DomLR 646 
[dism app 30 Ont. L. 21, 5 OntwN 
616, 16 DomLR 625] (graveling road 
in winter contrary to statute). 

[b] Defects and obstructions not 
creating liability.—(1) Loose stones 
in road. McCool v. Grand Rapids, 58 
Mich. 41, 24 NW 631, 55 AmR 655 
(the statute requiring cities to keep 
their streets in repair did not ren- 
der a city liable where a horse, while 
being driven on a trot, was perma- 
nently injured by stepping on a cob- 
blestone, several of -which’ were 
strewn in the street, and which could 
have been seen by the driver); Mc- 
Kone v. Warsaw, 187 N. Y. 336, 80 
NE 212 (in sparsely settled part of 
village); Washburn v. Woodstock, 49 
Vt. 503 (loose stones do not neces- 
sarily constitute a statutory insuffi- 
ciency therein merely because a stat- 
ute required their monthly removal). 
(2) Loose brick out of a walk. Gos- 
port Vv. Eivans, 112) ind: ‘1337 133 Ne) 
256, 2 AmSR 164 (holding that brick 
being displaced by the action of the 
elements so that persons might 
stumble or be otherwise inconven- 
ienced would not necessarily make 
the municipality liable, so long as 
the defect was not of itself danger- 
ous and could be easily discovered 
and avoided). (8) Projection of a 
pipe one and five-eighths inches high 
and two and three-fourths inches 
wide near the edge of a sidewalk in 
a city highway and out of the main 
line of travel. Padden v. Milwaukee, 
173 Wis. 284, 181 NW 209. (4) 
Leaving a scantling lying on the sur- 
face of a street. Brown v. Chicago, 
P35 TI. AS 126. (5) Leaving soft 
strips on either side of a paved park- 
way in a well-lighted suburb, al- 
though there were several inches dif- 
ference in level between the paved 
and unpaved portion and no warning 
was given as to where the asphalt 
ended. Sharot v. New York, 177 App. 
Div. 869, 164 NYS 804 [aff 226 N. Y. 
679 mem, 123 NE 889 mem]. (6) 
Brick or stone protruding two or 
three inches above ground in street 
crossing. Pomes v. McComb City, 
121 Miss. 425, 88 S 636. (7) Leaves 
on sidewalk which were wet by rain 
which fell on day of accident, where 
sidewalk was otherwise in good con- 
dition and without unevenness or ob- 
struction, Osborne y. North Tarry- 
town, 180 App. Div. 224, 167 NYS 
681. (8) That sticks and rubbish 
are in a street where they should not 
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considering the nature of the place and such reason- 
able limitations-as may be put upon the use of 
the way for travel by virtue of other public neces- 
sities, convenience, and safety, no habilty being 


be does not show negligence of the 
city, but it must appear that their 
presence is to a reasonably careful 
person dangerous. Starkey v. 
Greenville, 189 Mo. A. 352, 175 SW 
314. 

[c] Slippery surfaces.—(1) The 
presence of slippery Surfaces, as 
glass or metal inserted in a sidewalk 
£OT a. particular purpose is, it seems, 
a defect, giving a right of action to 
one injured thereby. Chicago v. Mc- 
Given, 78 Ill. 347; Cromarty v. Bos- 
ton, 127 Mass. 329, 34 AmR 381; 
Blackmore v. Mile End Old Town, 9 
Q. B. D. 451. (2) A city is liable for 
maintaining its brick paved street 
at a crossing in so smooth and slip- 
pery a condition that a pedestrian 
fell. Berry v. Sedalia,: 201 Mo. A. 
436, 212 SW 34. (3) So where a city 
constructed a cement sidewalk with 
slippery surface, so that pedestrians 
exercising ordinary eare _— slipped 
thereon, it was liable for damages 
sustained. Schuler v. Mobridge, 44 
S. D. 488, 184 NW 281. (4) Likewise 
where a_ slippery condition was 
caused by oil, so that an automobile 
skidded, causing injury, the munici- 
pality is liable. Kelleher v. New- 
buryport, 227 Mass. 462, 116 NE 806, 
LRA1917F 710. (5): Slippery mud 
to a depth of one half to two inches 
allowed to remain at a place on a 
sidewalk is a sufficient obstruction 
to render this city liable for injury 
to a pedestrian therefrom. Manning 
v. Kansas City, (Mo. A.) 222 SW 
927. (6) But it has been held that a 
city is not liable for falls upon slip- 
pery asphalt pavement. Vaccarini v. 
New York, .54 Misc. 600,104 NYS 
928. (7) Nor can a city be held 
liable for an injury to a mule result- 
ing from its falling on a _ street, 
where the only negligence charged 
is that the pavement on which the 
animal fell was composed of wooden 
blocks laid close together, presenting 
a hard, smooth, and even surface 
which when wet became slippery. 
Neuin v. Pottsville, 70 Pa. Super. 
377. (8) So it has been held that 
a municipality is not liable for in- 
juries caused by the slippery condi- 
tinn of the walk, which is produced 


by mud. O’Reilly v. Syracuse, 49 
App. Div. 538, 68 NYS 520. (9) And 
no liability arises for an injury 


caused by the slippery condition of 
a cellar door in the sidewalk on a 


particular morning. Cordish v. 
Bloom, 138 Md. 81, 113 A 578. 
[d] Raised crossing. — (1) A 


street crossing of plank raised four- 
teen inches above the level of the 
sidewalk is held to be a dangerous 


obstruction. Indianapolis v. Mitchell, 
27 Ind. A. 589, 61 NE 947. (2) So 
where one was injured in driving 


over a crosswalk which was raised 
eight inches above the roadway, and 
the planks of which were warped and 
loose, it was held that a verdict for 
him should not be disturbed.  Van- 
dalia v. Ropp, 39 Ill. A. 344. (3) But 
a crosswalk in a muddy street being 
laid with heavy plank, and raised 
above the street grade, the beveling 
of the ends where they meet the 
rails of a street car track, being 
necessary to avoid the car scrapers, 
is held not a negligent construction. 
Bigelow v. Kalamazoo, 97 Mich. 121, 
56 NW 3389. (4) And negligence on 
the part of a city in constructing a 
street crossing, such as to make the 
eity liable for injuries to a person 
slipping thereon, is not shown by the 
fact that the crossing had very wide 
aprons, where it does not appear that 
the width of the top part was not 
ample to accommodate pedestrians. 
Fairgrieve v. Moberly, 39 Mo. A. 81. 

{e] Insecure stone in sidewalk.— 
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ineurred where 


A municipality is not liable for in- 
juries to a pedestrian who stepped on 
a flat stone in a sidewalk, in an out- 
lying district, which slid or moved, 
causing him to fall. Emery  v. 
Pittsburgh, 275 Pa. 551, 119. A 603. 

{f] Stepping-stones.—(1) Bullock 
v. New York, 51 N. Y. Super. 36 [rev 
on other grounds 99 N. Y. 654 mem, 2 
NE 1 mem]. (2) Where a crosswalk 
was muddy and plaintiff stepped on 
a stone which slipped from under 
him, causing an injury, it was held 
that there was no liability under a 
statute. making municipal corpora- 
tions liable to any person injured by 
reason of a defective street. Yeager 
v. Bluefield, 40 W. Va. 484, 21 SE 
752. (3) But while a block of stone 
spanning a gutter may serve a useful 
purpose as a_ stepping-stone, yet 
where a pavement has been laid 
smoothly down to the curb, which, 
there being no gutter may serve as a 
stepping-stone, and the block has 
been removed and placed within the 
curb, it ceases to be a stepping-stone 
and becomes a nuisance. McCormack 
v..Robin, 126 La. 594, 52 S 779, 139 
AmSR 549. 

[g] Any object in, under, or over 
a street or sidewalk whieh without 
notice or warning to the public is 
liable to cause injury to a _ person 
using the street or sidewalk is negli- 
gently maintained. Roper v. Wad- 
leigh, (Mo. A.) 219 SW 982. 

_(h] Anything which renders a 
highway unsafe for ordinary travel 
is a “defect” or “want of repair’ 
under the statute. Valvoline Oil Co. 
v. Winthrop, 235 Mass. 515, 126 NE 
895 (failure to guard against a de- 
fect caused by the limb of a tree 
growing too low over highway). 

[i] A street need not be paved or 
improved in a particular way as a 
matter of law, but its reasonable 
safety is a question of fact. Brush 
vi, New York, 59. App. Divs at2, 1/69 
NYS 51, r 

{j] Width—In an action for an 
injury from an alleged unsafe side- 
walk on a dark night, it was held 
that an instruction assuming that 
qnaintaining a sidewalk only four 
feet wide is of itself a circumstan- 
tial act of negligence is erroneous. 
Fairbury v. Rogers, 2 Ill. A. 961 [aff 
98 Ill. 554]. 

{k] Padlure of a sidewalk to con- 
form to the specifications prescribed 
for that class of walk is not control- 
ling on the issue of negligence in 
constructing the walk, the real ques- 
tion being whether the walk as it 
actually existed was defective. 
Frisk v. Des Moines, 196 Iowa 606, 
193 NW 570. 

Holes and depressions see 
notes 20-22, 

13. Conn.—Aaronson v. New Ha- 
row 94 Conn. 690, 110 A 872, 12 ALR 

D. C.—Wolf v. District of Colum- 
pis, 21 App. 464, 69 LRA 83 [aff 
196 U. S. 152, 25 SCt 198, 49 L. ed. 
426, 1 AnnCas 967]. 

Ga. —Columbus v. Sims, 94 Ga. 483, 
20 SEH 332. 

Nae .—Fairbury v. Barnes, 228 Ill, A. 

Ind.—Lostutter v. Aurora, 126 Ind. 


infra 


436, 26 NE 184, 12 LRA 259. 
Iowa.—Cutshall Vv.’ Keokuk, 185 
Iowa 808, 169 NW 677. 
Kan.—Wellington v. Gregson, 31 
Kans9 9) -P 258,, 4 Ama bY ao 
Ky Lawrenceburg v. 149 


Lay, 
Ky. “190, 149 SW 862, 42 LRANS 480, 
AnnCasi914A 1194 


Mass.—Cushing v. Boston, 128 
Mass. 330, 35 AmR 383; Maconber 
v. Taunton, 100 Mass. 255. 

Mich.—Northrup v. Pontiac, 159 


Mich. 250, 123 NW 1107. 


necessary objects are properly 


placed, so that injury therefrom could not reason- 
ably be anticipated.t* 
fact that contrivances are necessary and usual to 


But on the other hand the 


Mo.—Gallagher v. Tipton, 133 Mo. 
A. eo 1138 SW 674. 

N. Y.—Dougherty v. Horseheads, 
159° NS Vo O1545 553); NB 99s Rinse 
Cohoes, 77 N,-Y. 83, 33 “AmR 574; 
Van. Ness,v. Buffalo, 213. App. Div. 
454, 210 NYS 641; Tubesing y. Buf- 
falo, 51 App. Div. 14°64 NYS [3905 
Jordan v. New York, 36 Misc. 55, 5b 
NYS 716 [aff 44 App. Div. 149, 60 
NYS 696 (aff 165 N. Y. 657 mem, 59 
NE 1124 mem)]. 

N. C.—Godfrey v. Pak ba ie City, 
173 N:.C..696,. 91. SH. 3 


Oh.—Cincinnati_ v. A iSlechon: 63 
Oh. St. 229, 58 NE 568. 

Pa.—Short v. Carbondale, 249 Pa. 
564, 95 A 254. 

Va.—Danville vy. Sallie, 131 SE 


788; Richmond v. Lambert, 111 Va. 
174, 68 SE 276, 28 LRANS 380. 
W. Va.—Post v. Clarksburg, 74 W. 
Va. 48, 81 SE 562, 52 LRANS 773. 
Wis.—Kleiner y. Madison, 104 Wis. 
339, 80 NW 453. 
Ont.—Ewing v. 29 Ont. 


OT 

{a] Defects not creating liability. 
—(1) Trolley poles. Wegmann wv. 
New York, 195 App. Div. 540, 186 
NYS 893 (holding that a city and a 
street railway company were not 
bound to provide grass plots or other 
curbed spaces around poles support- 
ing trolley wires). (2) Step four 
and one half inches high and ten and 
one half inches wide, close up to a 
building in front of which it is 
placed, and used as a means of access 
to it from the street. Richmond vy. 
Lambert, 111 Va. 174, 68 SE 276, 28 
LRANS 380. (3) Elevator in side- 
walk so constructed that it was not 
dangerous to persons using the walk 


Toronto, 


merely as travelers. Post v. Clarks- 
burg, 74 W. Va. 48, 81 SE. 562, 52 
LRANS 773. (4) A municipality is 


not bound to keep all of the way by 
the sidewalk in an equally suitable 
condition for the crossing by pedes- 
trians since this would be impracti- 
eable in view of the necessity for 
drainage; and hence the projection of 
a movable grating of a culvert from 
one to two inches above the level of 
the edge of the sidewalk against 
which it rests is not such a defect 
as shows a want of ordinary care on 
the part of the municipality and ren- 
ders it liable for an injury occasioned 
to one stumbling over the grating in 
the daytime. Raymond vy. Lowell, 6 
Cush. (Mass,)>524, 53 AmD 57. (5) 
Where one was injured while crossing 
a street away from a crosswalk, by 
stepping into an opening in a curb- 
stone which formed a drain from the 
street, it was held that it was the 
duty of the city to free the street 
and walks from water, and that this 
small aperture in the curb line four 
inches wide and about three inches 
deep, and not on the sidewalk or 
crosSwalk, but detached some feet 
therefrom, was a prudent exercise of 
the power to make the streets and 
walks dry for public use. Harrigan 
v. Brooklyn, 67 Hun 85, 22 NYS 39 
[aff 143 N. Y. 661, 39 NE Zl ee GO) AL 
city roping off an alleyway by a 
proper rope to prevent disorderly 
persons from congregating there is 
not liable to a person injured by be- 
ing struck with the rope after it had 
been broken by a runaway horse. 
Lawrenceburg v. Lay, 149 Ky. 490, 
149 SW 862, 42 LRANS 480, AnnCas 
1914A 1194, 

[b] Hydrants, fire plugs, lamp- 
posts, and the like are not regarded 
as unlawful obstructions when placed 
at the curb or margin of the street 
or walk so as not to render the way 


unsafe., Wolf v. District of Colum- 
bia, 21 App. (D. Na 464, 69 LRA 83 
[aff 196 U. S. 152, 25 Sct 198, 49 L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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effect the purposes desired will-not justify the mu- 


nicipality. in maintaining them in 


ed. 426, 1 AnnCas 967]; Columbus v. 
Sims, 94 Ga. 488, 20 SE 332; Fair- 
bury v. Barnes, 228 Ill, A, 389; Lo- 


stutter v. Aurora, 126 Ind. 436, 26 
NE 184, 12 LRA 259; Vincennes v. 
Thuis; 28 Ind, A. 523,63 NE 315; 


Ring v. Cohoes, 77 N. Y. 88, 38 AmR 
574; Van Wie v. Mt. Vernon, 26 App. 
Div. 330, 49 NYS 779; Jordan v. New 
Work, 26 Mise: 58. bob NYS 716 [aft 
44 App. Div.- 149, 60 NYS 696. (aff 
165 N.Y. 657 mem, 59 NE 1124 
mem)] (curbstone); Horner v. Phila- 
delphia, 194 Pa, 542, 45 A 330. 

[ec] Carriage blocks or stepping 
stones placed in proper parts of the 
sidewalk are not defects creating lia- 
bility. Wolff v. District of Colum- 
bia, 21 App. (D. C.) 464, 69 LRA 83 
faff 196 U, S. 352, 25° SCt 198,49 L. 
ed. 426, 1 AnnCas,.967]; Dubois. v. 
Kingston, 102 N.Y... 219, 6 NE 2738, 
55 AmR 804; Cincinnati v. Fleischer, 
63 Oh. St. 229, 58 NE 568. 

{d] A guy wire between a tele- 
phone pole and a town’s pole support- 
ing power wires, which did not ob- 
struct passage either on street or 
sidewalk, and could be reached by a 
normally tall person only when 
standing close to the telephone pole, 
did not render the way defective. 
O’Donnell v. North Attleborough, 222 
Mass. 591, 111 NE 374. 

[e] A grating projecting only two 
inches or less above a sidewalk is as 
matter of law not an obstruction 
which will render the sidewalk not 
reasonably safe for public travel. 
Northrup v. Pontiac, 159 Mich. 250, 
123 NW 1107. 

{f] Covering over slippery walk. 
—A municipality was not liable for 
placing an apron and covering over a 
cement sidewalk in the wintertime 
when the walk became slippery, since 
in cold weather sudden changes are 
liable to occur in consequence of ice 
and snow, thawing’ and freezing, and 
reasonable care is all that could be 
required. Kleiner vy. Madison, 104 
Wis. 339, 80 NW 453. 

{[g] Fence separating bridle path 
from foot path.—It is not negligence 
to construct a fence separating a 
pridle path from a foot path in a 
park; and a horseman who goes on 
the foot path at night, and is in- 
jured by his horse falling over such 
fence, cannot recover. Platt v. New 
York, 8 Mise. 409, 28 NYS 672. 

{[h] Gutters and sloping surfaces. 
—(1) Municipalities may maintain 
their streets with the center elevated 
and gutters or drains on the sides to 
carry away surface water. Galla- 
gher v. Tipton, 133 Mo. A. 557, 113 
Sw 674. To same effect Lavasseur 
v. Haverstraw, 18 NYS 237; Canavan 
Ve Oily @itya, 183) Pan 611,° 38, A -1096: 
(2) An “uncovered gutter, eight 
inches wide and six inches deep, ata 
street crossing, is not so dangerous 
that its maintenance constitutes 
negligence. Wright v. Lancaster, 203 
Pa. 276, 52 A 245. 

* {iJ Ditches or gutters with walks 

across the same for the use of pe- 
destrians are of such common ne- 
cessity and general use that they 
cannot be considered as defects or 
obstructions in the highway. Short 
v. Carbondale, 249 Pa. 564, 95 A 254; 
Loberg v. Amherst, 87 Wis. 634, 58 
NW 1048, 41 AmSR 69. 

{j] Catch basins.—A city may 
have sewer catch basins located in 
the sidewalks, unless the _ plan 
adopted is inherently dangerous, and 
the fact that the surface of the ba- 
sins was of smooth iron, so as to be 
more slippery than if made of wood 
or corrugated iron, was not negli- 
gence, so as to make the city liable 
for injuries to one slipping thereon. 
McCourt v. Covington, 143 Ky. 484, 
x36 SW 910. 

[k] Traffic guide post.—If a city, 
in the exercise of reasonable care, 
should have taken measures to pre- 
vent a traffic guidepost from being 
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such a position 


toppled over and displaced at the 
street intersections, the failure to 
take such measure was not legal 
duty owed to travelers, because not a 
defect. Aaronson v. New Haven, 94 
Conn, 690, 110 A 872, 12 ALR 328. 

[1] Hinges on trap door in side- 
walk. Ewing v. Toronto, 29 Ont, 197. 

[m] Obstructions authorized by 
statute.—(1) The duty of keeping 
alleys open and free from nuisances, 
imposed upon cities by statute, does 
not apply to such obstructions as a 
city, is specially empowered .to au- 
thorize, such as the use of its alleys 
by a railroad company. Heath v. 
Des Moines, etc., R. Co., 61 Iowa 11, 
15 NW 5738. (2) As Gen. Code § 8874 
authorizes a city to place piers ina 
street to support overhead railroad 
bridge when effecting separation of 
the grade of a street and of railroad 
tracks which cross the street, piers 
so placed by order of the city coun- 
ceil do not constitute a nuisance. 
Elyria v. Meacham, 113 Oh. St. 138, 
148 NE 689. (3) A city’s use of port- 
able parking signs, as authorized by 
Gen. Highway Traffic L: § 15 subd 1 
is not a nuisance as a matter of law. 
Van Ness v. Buffalo,-213 App. Div. 
454, 210 NYS 641. 

14. U. S.— Finch v. Ottawa, 190 
Red 299 71d CCA 199. 


Conn.—Wallace v. New Haven, 82 
Conn, 527,:74 A 886. 

D.~€.—Dotey v. District of. Co- 
Jumbia, 25 App.. 232. 

Ga.—Southern Bell Tel., etce., Co. 


v. Davis, 12 Ga. A, 28, 76 SE 786. 
Tll.—Palestine v. Siler, 225 Ill. 630, 
80 NE 345, 8 LRANS 205; Hicholtz 
v. Forest Park, 207 Ill. A. 494. 
Ind.—Fowler v. Linquist, 138 Ind. 
566, 37 NE 1338. 


- Iowa.—Erickson v. Manson, 180 
Iowa 378, 160 NW 276. 
Kan.—Stone v. Pleasanton, 115 


Kan. 378, 223 P 312. 
La.—Ronaldson, ete., 
Rouge, 3 La. A. 509. 
Mass.—St. Germain v. Fall River, 
177 Mass. 550, 59 NE 447; Redford v. 
Woburn, 176 Mass. 520, 57 NE 1008. 
Miss.—Gulfport, ete., Tract. Co. v. 
Manuel, 123 Miss. 266, 85 S 308. 
Mo.—Burnes y. St. Joseph, 91 Mo. 


Co. v. Baton 


A. 489. 

N. Y¥.—Powers v. Mechanicville, 
163 App. Div. 138, 148 NYS. 452; 
Archer v. Mt. Vernon, 57 App. Div. 
32, 67 NYS 1040. 

Pa.—Scranton v. Catterson, 94 Pa. 
202. 

S. C.—Irvine v. Greenwood, 89 S. C. 
511, 72 SE 228, 36 LRANS 363. 

Tenn.—Knoxville v.° Lively, 141 
Tenn, 22, 206 SW 180. 

Utah.—Rollow v. Ogden City, 243 
Pails 

Va.—Danville v. Sallie, 131 SH 
788. 

W. Va.—Parrish v. Huntington, 57 
W. Va. 286, 50 SE 416.) 

Wis.—King v. Oshkosh, 75 Wis. 
517, 44 NW 745. ; 

B. C.—Cooksley v. New Westmin- 
ster, 14 B. C. 330. 

Ont.—Roach v. Port Colborne, 29 
Ont. L. 69, 18 DomLR 646; Atkinson 
v. Chatham, 26 Ont. A. 521. 

[a] Defects or obstructions creat- 
ing liability.—(1) Wires for convey- 
ance of electricity. Finch v. Ottawa, 
190 Fed. 299, 111 CCA 199; Southern 
Bell Tel., etc., Co. v. Davis, 12 Ga. 
A. 28, 76 SE 786 (where. a wire 
picked up by one from a sidewalk to 
be thrown out of the way is charged 
with electricity, and the person is in- 
jured, he may recover damages from 
the city); Palestine v. Siler, 225 I11. 
630, 80 NE 345, 8 LRANS 205; Stone 
vy. Pleasanton, 115 Kan. 378, 223 P 
312; Kansas City v. Gilbert, 65 Kan. 
469, 70 P 350 (allowing broken and 
suspended wire to remain on sSside- 
walk). (2) Guy wire poles between 
driveway and sidewalk. Gulfport, 
ete., Tract. Co. v. Manuel, 123 Miss. 
266, 85 S 308. 


(3) Trolley pole about 
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as to render the way defective and unsafe, or 
create a nuisance.'4 


So while a municipality is not 


ten inches in diameter at the street 
level and about eighteen inches in 
height, planted in middle of street 
without any artificial light thereon. 
McKim y. Philadelphia, 217 Pa, 243, 


66 A 340, 19 LRANS 506. (4) Tele- 
phone pole placed near middle of 
street. Atkinson v, Chatham, 29 Ont. 


518 [app allowed on other grounds 
Z8) SOTt eA. ogd le (5) Metal chain 
hanging from electric light pole, and 
used in lowering are light. Irvine 
v. Greenwood, 89° S: C. i611 72, Sp 
228, 36 LRANS 3863. (6) Water plug. 
Dotey v. District of Columbia, 25 App. 
(D._C.) 232; Scranton vy. Catterson, 

2. (7) Water shut-off box 
protruding above sidewalk. Carney 
v. Yonkers, 232 -N. Y. 524, 134 NE 
556. (8) Top of sewer manhole ex- 
tending from three to six inches 


above surface of sidewalk. Corr v. 
New York, 121 App. Div. 578,106 
NYS 280. (9) Allowing the cap of 


a pipe in the municipal waterworks 
system to roject above the side- 
walk, where it could have been placed 
flush with the walk. Powers v. Me- 
chanicville, 1638 App. Div. 138, 148 
NYS 452. (10) Insufficient clearance 
of railroad trestle crossing highway. 
Brown v. Southern R. Co., 111 S. C. 
140, 96 SE 701. (11) Voting booth 
illegally placed in traveled part of 
street. Haberill v. Boston, 190 Mass. 
358, 76 NE 907, 4 LRANS 571. 

[b] Hydrant improperly placed.— 
A municipality is liable for injuries 
caused by a hydrant improperly 
Placed in the highway. Burnes v. 
St. Joseph, 91 Mo. A. 489. 

[ec] Curb boxes, when in proper 
repair and located outside of side- 
walk, are not nuisances per se, but 
they may become so because of their 
defective condition and _ situation 
therein. Corbin vy. Huntington, 81 W. 
Va. 154, 94 SE 38. 

[ad] Road roller.—Where the dis- 
tance from curb to nearest street car 
rail was ten feet six inches, and a 
road roller six feet wide was un- 
necessarily placed three and one-half 
feet from curb to fill boiler with 
water, and the roller’s fender was so 
close as to strike a conductor stand- 
ing on the running board of his ear, 
the city is liable for personal injury 
resulting therefrom, Knoxville v. 
Lively, 141 Tenn. 22, 206 SW 180. 

Le] Gutters and sloping surfaces. 
—(1) Where it appeared that a gutter 
was cut in the natural rock and as 
originally censtructed was eighteen 
inches deep and sloped gradually 
from the sides to the lowest point 
in the middle, and the rock. had 
broken out on one side leaving a 
perpendicular wall about eight inches 
high, a verdict for plaintiff in an ac- 
tion for an injury caused by the 
wheels of his wagon running into the 
gutter at such steep place and throw- 
ing him out was sustained. Stone vy. 
Troy, 14 NYS 616. (2) And where 
an unsafe condition of a sidewalk 
caused one to overstep the sidewalk 
at night and fall into a gutter, as 
where the sidewalk was covered with 
water, it was held that the failure 
to guard against such an accideift 
at that place would render the mu- 
nicipality liable. Bly v. Whitehall, 
120 N. Y. 506, 24 NE 948. 

_{[f] Bumpers.—(1)A city is neg- 
ligent in placing in its street, for 
purpose of warning drivers of danger 
of street intersection, a “bumper” 
constituting a dangerous device or 
obstruction by which a driver, who 
has no knowledge thereof, or who 
through momentary forgetfulness, or 
distraction of attention elsewhere, 
does not stop or reduce speed of car, 
is injured, although driving at a 
reasonable rate of speed, and instal- 
lation thereof is negligence. Vicks- 
burg v. Harralson, 136 Miss. 872, 
101 S 718. (2) The use of bumpers 
consisting of gravel elevations by 
the United States government in a 
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liable for acts of its board of health in enforcing 
quarantine regulations,’® its duty to keep sidewalks 
in a reasonably safe condition has been held to 
make it liable for injuries caused by a rope stretched 
across for the purpose of rendering a quarantine 
effective, and allowed to remain sufficiently long 
to give the authorities notice of the danger.'® 
obstruction need not be a nuisance in order to 
warrant recovery by one injured thereby.*” 

Posts placed on the street for the purpose of 
hitching horses, or. for other lawful purposes, are 
not obstructions which will make the municipality 
liable for injuries caused thereby, if they are prop- 


National Park to warn automobile 
drivers of dangers is not conclusive 
as to the reasonableness of bumpers 
installed by a city at a street inter- 


section. Vicksburg v. MHarralson, 
supra. 
{g] Where a sprinkling apparatus 


on a water truck was so arranged 
that the truck had to be driven on 
the left side of the street in order 
properly to sprinkle it, thus causing 
a collision with a merchandise de- 
livery truck, city operating truck 
will be held liable in damages. Ron- 


aldson, etc. Co. v. Baton Rouge, 38 
La, A. 509. 

15. See supra § 1749. 

16. Sheets v. McCook, 95 Nebr. 


139, 145 NW ‘252, 51 LRANS 321. 

17. Raine v. Dubuque, 169 Iowa 
388, 151 NW 518. 

Liability in respect to nuisances 
generally see supra §§ 1734, 1735. 

18. Bureau Junction v. Long, 56 
Ill. A. 458; Weinstein v. Terre Haute, 
147 Ind. 556, 46 NE 1004; Macomber 
v. Taunton, 100 Mass. 255; Yeaw v. 
Williams, 15 R. I. 20, 23 A 33. 

19. Iowa.—Kent v. Harlan, 170 
Iowa 90, 152 NW 6. 

N. H.—Chamberlain v. Enfield, 43 
aN ane: M56: Willey v. Portsmouth, 35 
N. na 303. 

C.—Graham v. Charlotte, 186 ‘N. 
Cc. “iy, 120 SE 466. 
R. L—Yeaw y. Williams, 15 R. I. 
20, 23 A 33. 

Vt. —Cassedy v. Stockbridge, 21 Vt. 
391. 

Ont.—Atkinson v. Chatham, 29 Ont. 
518 [app allowed on other grounds 
26 Ont. A, 521]. 

Que.—Therien v. Montreal, 15 Que. 
Super. 380. 

[a] Buie applied.—A statute mak- 
ing it the duty of -a city to “re- 
pair’ and make necessary “improve- 
ments” in street did not empower the 
city, in its discretion, to put con- 
crete posts in traveled part of street 
jutting out from curb line, so ‘as to 
constitute an obstruction, and thereby 
render it exempt from ‘liability for 
injuries sustained by the occupant 
of an automobile when the automo- 
bile struck a post. Graham v. Char- 
lotte, 186 N. C. 649, 120 SE 466. 

{b] If a nuisance in fact (1) 
hitching posts cannot be maintained 
by a city authorizing them. Kent v. 
Harlan, 170 Iowa 90, 152 NW 6. (2) 
Where a city erected a hitching rack 
in a street along plaintiff’s property 
and permitted unusual accumula- 
tions of manure from whiclr offensive 
odors arose, such accumulations con- 
stituted a nuisance, although the rack 
itself was not a nuisance per se, 
Smith v. Jefferson, 161 Iowa 245, 142 


NW 220, 45 LRANS 792, AnnCas 
1916A 97. 

20. Steps, slopes, and abrupt de- 
scents see infra § 1795. 

Unguarded: 
Excavations see infra § 1815 
Openings see infra § 1816. 


21. Ala.—Birmingham vy. Starr, 112 
Ala, 98, 20 S 424. 
Colo.—Denver v. Magivney, 44 Colo. 
L57, 96° PY 1002: 
13 


Del.—Robinson v,. Wilmington, 
Del. 409, 32 A 347. 
D, C.—Burke v. District of Colum- 


MUNICIPAL CORPORATIONS. 


be liable.t® 


The 


bia, 42 App. 438. 

Ill—Pickens v. Kankakee, 200 Ill. 
A. 547; Bloomington vy. Mueller, 71 
Tll. A. 268; Chicago v. ‘Chase, 33 Ill. 
AL OBL: 

Kan.—Lawrence v. Davis, 8 Kan. 
A. '225, 55. P 492. 

Md.—Vannort v. Chestertown, 132 


Md. 685, 104 A 113. 
Mass.—Marvin v. New Bedford, 
158 Mass. 464, 33 NE 605. 
Mich.—Cornell v. Ypsilanti, 212 
Mich. 540, 180 NW 405. 
Minn.—Bieber v. St. Paul, 87 Minn. 


35, 91 NW 20 

Miss.—Jordan y. Lexington, 133 
Miss. 440, 97 S 758. 

Mo.—Ross v. St. Joseph, (A.) 250 


SW 625; Morrill v. Kansas City, (A.) 
179 SW 759; Heberling v. Warrens- 
burg, 133 Mo. A. 544, 113 SW 673. 

Nebr.—Lincoln y, Staley, 32 Nebr. 
63, 48 NW _ 887. 

N. Y.—Miller v. New York, 104 App. 
Div. 33, 98 NYS 227. 

Pa.—Montgomery v. Philadelphia, 
2700.\\ Patt 346). t13 JA usb. Coulis: ve 
Philadelphia, 227 Pa. 121, 75 A 1028, 
136 AmSR 873, 27 LRANS 909, 19 
AnnCas 972; Curry v. Erie City, 209 
Pa. 283, 58 A 476; Brodsky v. Phila- 


delphia, 66 Pa. Super. 467. 
Va.—Radford_v. Brooks, 125 Va. 
621, 100 SE 664. 
Wash.—Lewis  v. Spokane, 124 


Wash. 684, 215 P 36. 

W. Va.—Townley v. Huntington, 68 
Bip Va. 574, 70 SE 368, 34 LRANS 

18. 

Can.—Jamieson v. Edmonton, 54 
Can. S. C. 448, 36 DomLR 465, [1917] 
1 WestWkly 1510 [allowing app 
Alta, L. 253, 27 DomLR 168, 33 West 
LR 851, 9 WestWkly 1287]. -And see 
Oakville v. Cranston, 55 Can. S. C. 
630, 39 DomLR 762 (“pitch hole” in 
snow). 

[a] Defects creating liability.— 
(1) Broken planks in sidewalk. Chi- 
cago ve Chase, 33 D1], A! 6502" (G2) 
Missing boards in sidewalk. Lincoln 
v. Staley, 32 Nebr. 63, 48 NW 887; 
Radford v. Brooks, 125 Va. 621, 100 
SE 664. (3) Holes in sidewalk caused 
by broken or decayed and removed 
pieces of plank, although but a few 
inches in depth. Lawrence v. Davis, 
8 Kan. A, 225, 55 P 492. (4), Hole 
from five to six inches in diameter 
in flagging of walk. Marvin v, New 
Bedford, 158 Mass. 464, 83 NE 605. 
(5) Hole seven inches deep in paved 
roadway of city street. Miller v. 
New York, 104 App. Div. 33, 983 NYS 
227. (6) Hole or rut in city street 
seven to ten inches wide. Brush v. 
New York, 59 App. Div. 12, 69 NYS 
51. (7) A depression of an inch 
and a auarter in a hexagonal cement 
block in a city sidewalk. Bieber v. 
St. Paul, 8?" Minny Sibsa9 Ure INiWe 20% 
(8) A depression three feet wide and 
three inches deep in a sidewalk. Bir- 
mingham v. Starr, 112 Ala. 98, 20 S 
424. (9) Where a municipality had 
notice of a decided depression in a 
level surface of ‘the pavement of a 
street and failed to repair it, and 
plaintiff fell and was injured by rea- 
son of stepping into the depression, 
at that time ‘concealed by snow and 
slush, she was entitled to recover. 
Kellow v. Scranton, 195 Pa. 134, 45 A 


Depressions, holes, and ruts.°° 
depressions in the street or sidewalk may give rise 
to a right of action for injuries caused thereby 
if they are of such a nature that danger there-_ 
from might reasonably be anticipated.?! 
holes or depressions which are not in the nature 
of traps, and from which danger could not reason- 
ably be anticipated, are not defects for which 
an action will lie.?? 

Defects in grass plot or tree space. 


erly constructed and located,!® but if such posts are 
placed in an improper position the municipality uae 


Holes, ruts, or 


But slight 


While a 


676. 
22. lIowa.—Hirst v. Missouri Val- 
ley 193 Iowa 1225, 188 NW 783. 
Ky.—Lexington v. Cooper, 148 Ky. 
17, 145 SW. 1127, 48 LRANS 1158. 
Wino v. Lewiston, 95 Me. 
Mass.—Boudreau v. Springfield, 153 


NE 264; Isaacson v. Boston, 195 
Mass. 114, 80 NE 809. 
' Mich.—Cornell -v. Ypsilanti, 212 
Mich. 540, 180 NW 405. 


Miss.—Meridian v. Crook, 109 Miss. 
700, 69 S 182, LRA1916A 482. 


Mo. —Morrill v. Kansas City, (A.) 
179 SW 759. 
. Y.—Horan v. Hastorf, 223 N.Y. 


490, "120 NE 58; °Terry vi Perry,.193 
Ny Y. 79, 92 NE 91, 35 LRANS 666, 
20 AnnCas 796; Kuhn v. East Syra- 
cuse, 209 App. Div. 186, 204 NYS 
697; Faber v. New York, 161 App. 
Div. 203, 146 NYS 295 [mod on other 
grounds 213 N. Y. 411, 107 NE 756]; 
Vanderborg v. New York, 158 App. 
Div. 297, 148 NYS 26;. Decker v. 
New York, 147 App. Div. 691, 132 
NYS 558; ‘McCoy v. Utica, 143 App. 
Div. 634, 128 NYs 60; Grissinger v. 
International R. Co:, 143» App: Div. 
631, 128 NYS 63; Carson v. Dres- 
den, 129 App. Div. 728, 113 NYS 
959; Henry v. Néw York, 119 App. 
Div. 432, 104 NYS 440; Corson v. 
New York, 78 App. Div. 481, 79 NYS 
604; French vy. State, 198 NYS 878; 
Hough v. New York, 116 NYS 658. 
Oh.—Gibbs v. Girard, 14<Oh, Cir 
CEN SESE B2VOh\ Cir, CES493) 
Pa.—Backer v. Aspinwall, 255 Pa. 
541, 100 A .479. 
R. I.—Horton v. Cray, 133 A 811. 
S. D—kKeen v. Mitchell, 37 S. D. 


247, 157 NW 1049, LRA1916F 704. 


Wis.—Ross vy. Shawano, 179 Wis. 
595, 191 NW 970; Van der Blomen vy. 
Milwaukee, 166 ‘Wis. 168, 164 NW 
Ont.—McKay v. Port Dover, 6 Ont 
WR 878. 

[a] Defects in sidewalk not creat- 
ing liability —(1) A depression four 
feet long, eleven inches wide, and 
three and one-half inches deep near 
the curb in a sidewalk fifteen feet 
wide. Schall v. New York, 88 App. 
Div. 64, 84 NYS 787. (2) Four-inch 
depression in curb near sidewalk in 
semibusiness part of city where it 
could reasonably be expected there 
would be room for travelers without 
stepping aside two or three steps. 
Kuchler v. Milwaukee, 165 Wis. 320, 
162 NW 315. (3) A rounded depres- 
sion in a fiag sidewalk about four 
inches deep, thirty- -four inches long, 
and twelve inches wide. Hamilton v. 
Buffalo, 173 N. Y. 72, 65 NE 944. 
(4) A depression in a stone walk 
three to four inches deep, twelve 
inches long, and six inches wide. 
Powers v. New York, 121 App. Div. 
433, 106 NYS 166. (5) Hole about 
three or four inches in depth, caused 
by the breaking and removal of a 
piece of flagging of the size and shape 
of a right-angle triangle, of which 
the sides were about two feet in 
length. McCoy v. Utica, 1438 App. 
Div. 684, 128 NYS 60. (6) A. de- 
pression of about three inches in 
depth left by missing bricks. Meri- 
dian yv. Crook, 109 Miss. 700, 69 S 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 


j §§ 1793-1794} 


municipality may maintain grass plots or tree spaces 
between the sidewalk and eurb and protect them 
by suitable barriers, without incurring liability for 
injuries,** it has no right to maintain a dangerous 
pitfall or trap in such space,** and will be liable 
for injuries where it stretches a small wire along 
the edge of the plot in such a way as to constitute 


a menace to travelers.”® 
Defenses. 


182, LRA1916A 482. (7) A three inch 
depression in a portion of a cement 
block in a sidewalk. Hirst v. Mis- 
souri Valley, 193 Iowa 1225, 188 NW 
783. (8) A depression two and one- 
half inches deep, seven inches wide, 
and two feet six inches in length, 
in a sidewalk eight feet wide. Beltz 
v. Yonkers, 148 N. Y. 67, 42 NE 
401. (9) A depression of about two 
and one-fourth inches in a sidewalk 
at a place where tree had formerly 
stood, and which was filled with dirt 
level with the surface of the side- 
walk after the tree was removed. 
Lexington v. Cooper, 148 Ky, 17, 145 
SW 1127, 43. LRANS: 1158.. .(10)° A 
depression of one and seven-eighths 
inches in the center of a ten foot 
cement sidewalk. Bennett v. St. Jo- 
seph, 146 Mich. 382, 109 NW 604. 
(11) A scoop-shaped depression one 
and one-half inches deep, starting 
about three and one-half feet from 
the steps of a building and extend- 
ing a little over six feet to the curb- 
stone, the width of twelve bricks, 
none of the bricks forming the side- 
walk being out of place. Isaacson 
v. Boston, 195 Mass. 114, 80 NE 809. 
(12) Three or four inch depression. 
Duffy v. New York, 149 App. Div. 478, 


133 NYS 974. (138) Two-inch depres- 
sion. Gibbs v. Girard, 14 Oh. Cir. 
Ct NewS, 815322 Obs Cir.-Ct. 1422. 


(14) One and one-half inch depres- 
sion. Neilson v. Worcester, 219 Mass. 
88, 106 NE 579, 3 ALR 1120. (15) 
A shallow gutter in a sidewalk with 
the bricks on one side three quarters 
of an inch to an inch higher than 
those on the others. Haggerty v. 
Lewiston, 95 Me. 374, 50 A 55. (16) 
“Where a piece of flagstone in the 
shape of a diamond, twelve by six 
inches, had broken from the rest of 
the flagging and had been removed 
or forced down in the ground, leav- 
ing a depression of from two to three 
inches. Getzoff v. New York, 51 App. 
Div. 450, 64 NYS 636. 

- [b] Defects in driveway not creat- 
ing liability —-(1) A depression ex- 
tending across a _ Street at right 
angles seven or eight inches deep 
regularly sloping at sides and about 
twelve feet wide. Keen v. Mitchell, 
37 S. D. 247, 157 NW 1049, LRA1916F 
704, (2) A depression in a street 
not more than an inch and a half 
deep at any place, into which plain- 
tiff stepped in alighting from a street 
car at a much used crossing. Bur- 
roughs v. Milwaukee, 110 Wis. 478, 
86 NW 159. (3) A saucer-shaped de- 
pression three inches deep and the 
Size of a washtub, permitted to exist 
in the surface of an asphalt paved 
street. Jones v. Detroit, 171 Mich. 
608, 137 NW 513. (4) Circular hole 
in the middle of a street about as 
large as a barrel head, which was 
four inches deep at the deepest part 
and extended from the edge of the 
street crossing. Lalor vy. New York, 
208 N. Y. 431, 102 NE 558, AnnCas 
1916E 572. 

[e Wagon ruts.— Where a woman 
while alighting from a street car 
stepped into a rut in a dirt road 
and fell, which rut wag such as was 
_ordinarily made by wagons, and was 


If the allowance of the existence of 
a defect or obstruction in a street is negligence, 
the existence of other such dangerous places is 
immaterial, since neither the lapse of time nor the 
existence of like nuisances elsewhere will legalize 
it;*® nor is it any defense that a defective side- 
walk was constructed,?’ or a way repaired,?® in 
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pedestrians.*° 
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the manner customarily adopted by the municipal- 
ity, or that an accident had never before been 
caused by the defect.°? Neither can a municipality 
defend by setting up that a defect was so large that 
it was obviously an obstruction and a menace to 


[§ 1794] (b) Defects in Plan of Construction.*! 


In some eases it has been held that since a mu- 


due solely to a 


only a few inches deep, and extended! own wrong, 


along the edge of Belgian blocks used 
for a pavement of about a foot in 
width outside the rail of the street 
railway, the city was not liable. Clif- 
ton v. Philadelphia, 217 Pa, 102, 66 
A 159, 118 AmSR 906, 9 LRANS 
1266, 10 AnnCas 537. 

Trivial defects generally see supra 
notes 8-11. 

23. Teague’y. Bloomington, 40 Ind. 
A. 68, 81 NE 103; Paducah v. Sim- 
mons, 144 Ky. 640, 139 SW _ 851; 
Dougherty v. Horseheads, 159 N. Y. 
159, 53 NE 799 (stone at the edge 
of a grass plot in a village street 
placed there to keep the plot from 
being driven upon). 

Grass plot as part of street see su- 
pra c80 772: 

24. Finney v. District of Columbia, 
47 App. (D. C.) 48, LRA1918D 1103; 
McDonald v. St. Paul, 82 Minn. 308, 
84 NW 1022, 83 AmSR 428. 

25. Ala.—Birmingham vy. Carle, 
191 Ala. 539, 68 S 22, LRAI915F 797. 

Ind.—Shreve vy. Ft. Wayne, 176 Ind. 
347, 96 NE 7. $ 

Ky.—Paducah v. Simmons, 144 Ky. 
640, 1389 SW 851. 

N. Y.—Henry v. Saratoga Springs, 
171 App. Div. 827, 155 NYS 942. 

Oh.—Barnesville v. Ward, 85 Oh. 
St. 1, 96 NE 937, AnnCas1912D 1234. 
Contra McCurdy v. Newark, 10 Oh 
NPNS 526. 

26. McNerney v. Reading, 150 Pa. 
611, 25 A 57 [dist King v. Thompson, 
87 Pa. 365, 30 AmR 364 (in that an 
opening in front of a cellar window, 
such as was usual and customary in 
the city for lighting and ventilating 
cellars and reasonably necessary for 
that purpose, was not per se a nui- 
sance, and it being held in the latter 
case that if such custom existed, un- 
der these circumstances, time out of 
mind, it involved a tacit assent on 
the part of the municipality as well 
as acauiescence on the part of the 
public)]; Mcleod v. Spokane, 26 
Wash. 346, 67 P 74. 

27. Weber v. Creston, 75 Iowa 16, 
39 NW 126; White v. New Bern, 146 
N. C. 447, 59 SE 992, 125 AmSR 476, 
13 LRANS 1166. And see Clausing 
v. Kershaw, 129 Wash. 67, 224 P 
573 (fact that a sidewalk light well 
is of standard construction, and that 
other people use it, is no defense to 
a pedestrian’s action for injuries sus- 
tained thereon, if it is shown to be 
dangerous and to be the contributing 
cause of injury). 

28. Heberling v.. Warrensburg, 
204 Mo. 604, 108 SW 36 (a _ street 
commissioner is not necessarily free 
of negligence in filling a hole, where 
a culvert was taken from a street, 
with loose dirt, rounding it up, be- 
cause this was the way he filled all 
such holes). 

29. Bradner v. Warwick, 91 App. 
Div. 408, 86 NYS 935; Brush v. New 
York, 59 App; Div. 12, 69 NYS 51. 
See also to same effect Lyon v. 
Logansport, 9 Ind. A. 21, 35 NE 
128. 

30. Richmond v. Rose, 127 Va. 
772, 783, 102 SE 561, 105 SH 127. 

“That would be to allow the mu- 
nicipality to defend by setting up its 


nicipality in determining the character or plan of 
construction of streets, sidewalks, and other public 
ways acts in a legislative, quasi-judicial, and dis- 
cretionary capacity,®? it is not ordinarily liable 
for injuries resulting from danger or defects in- 
herent in the plan of construction adopted,?* or 


mistake of judgment in adopting 


consisting of its own 
gross neglect of duty in the prem- 
ises. Hence the court will not hold 
as a matter of law that such a de- 
fect is so large—i.e., that the muni- 
cipality’s negligence has been so 
gross—that the defect is not action- 
able. If it were otherwise munici- 
palities would need only to be grossly 
negligent in the premises in order to 
be relieved of the duty of keeping 
their streets in proper condition for 
public travel. The defense of the 
municipality in such case, if defense 
it has, must rest upon the position 
that the plaintiff has been guilty of 
contributory’ negligence, which will 
bar recovery notwithstanding that 
the defect is actionable.’’ Richmond 
v. Rose, supra. 
31. Defective plans: 

Generally see supra § 1730. 

Injury to property see infra XVII 

in 44 C. J. 

Sewers and drains see infra § 1887. 

32. Conn.—Hoyt vy. Danbury, 69 
Conn. 341, 37 A 1051. 

Ga.—Augusta v. Little, 115 Ga. 124, 
41 SE 238. , 
get ene v. Chicago, 162 Ill. A. 

Mo.—Cassidy v. St. Joseph, 237 Mo. 
197, 152 SW 306; Nelson v. Kansas 
City, 170 Mo. A. 542, 157 SW 94. 

N. Y.—Saulsbury v,. Ithaca, 94 N. 
Y. 27, 46 AmR 122 [rev 24 Hun 12]; 
Urquhart_v. Ogdensburg, 91 N. Y. 67, 
43 AmR 655; Treadwell vy. Yonkers, 
192 App. Div. 421, 182 NYS 675; Aus- 
tin vy. Dunkirk, 140 App. Div. 44, 
124 NYS 248. 

Oh.—Dayton'v. Taylor, 62 Oh. St. 
11, 56 NE 480; Schneider v. Cincin- 
nati, 4 OhNPNS 57. 

Discretion as to width of way see 
supra § 1790. 

Discretionary, legislative, and ju- 
Peace engin a generally see supra 

33. Augusta v. Little, 115 Ga. 124, 
41 SE 238; Henson vy. Kansas City, 
277 Mo. 4438, 210 SW 13; Berry v. 
Sedalia, 201 Mo. A. 436, 213 SW 34; 
Trippensee v. Jefferson, 174 Mo. A. 
727, 161 SW 308; Nelson y. Kansas 
City, 170 Mo. A. 542, 157 SW 94: 
Hays v. Columbia, 159 Mo. A. 431, 
141 SW 38; Gallagher v. Tipton, 133 
Mo. A. 557, 118 SW 674. But see 
Gibbs v Monett, 163 Mo. A. 105, 145 
SW 341; Kuntsch v. New Haven, 83 
Mo. A. 174 (both holding that the 
rule is not applicable to the build- 
ing of an ordinary sidewalk). 

“Nor is the doctrine bottomed on 
unstable or unsound legal founda- 
tions; for when the city has, through 
its officers in good faith exercised 
its best judgment in devising a plan 
of doing a given work, this judg- 
ment ought not to be subjected to 
the incongruous and changeable rules 
of alleged safety arbitrarily devised 
by shrewd counsel to fit the action- 
able necessities of every casualty.” 
Henson y. Kansas City, 277 Mo. 443, 
452, 210 SW 13. 

[a] Rule applied.—A city’s use 
for over fifteen years of platforms 
over gutters without fastening them 
down is a defect inherent in the 
plans of such platforms, for which it 


1016 [43 C.J.] 


the plan,** and that the rule is not limited to cases 
where the plan adopted was determined in advance, 
but applies equally where it was ratified and 
adopted by the municipality after the actual work 


of construction.®® 


Contrary decisions, and limitations on nonliability 
Decisions apparently contrary to the rule 
above stated®* have been rendered in some jurisdic- 
tions, and it is held that a municipality cannot 
relieve itself from liability for defective streets 
because the defect may be part of the original plan 
Even where the rule of non- 
liability for the character of the plan adopted is 
recognized and applied, it will not be extended to 
cases not clearly within its application,** and a 
municipality cannot avoid liability on this ground 
if it appears that no particular plan of construc- 
tion was ever in fact adopted,®® or the work was 


rule. 


of construction.*? 


not done in conformity with the 


is not liable. Hays v. Columbia, 159 
Mo. A. 431, 141 SW 3. bet 

[b] Tocation of streets.—A munici- 
pal corporation exercises discretion- 
ary power of a public or legislative 
character in locating its streets, and 
is not liable for a failure to locate 
streets or for their mislocation.-Cas- 
sidy v. St. Joseph, 247 Mo. 197, 152 
SW 306. 

24, Conn.—Perrotti v. Bennett, 94 
Conn, 533, 109 A 890; Hoyt v. Dan- 
bury, 69 Conn..341, 37 A 1051. 

Dp, C.—Finney' v. District. of Co- 
lumbia, 47 App. 48, LRA1918D 1108. 

Tll—Owens v. Chicago, 162 Ill. A. 
196. : 

Ind.—Lafayette v. Clark, 76 Ind. 
A. 565, 132 NE 651. b 

Ky.—Pikeville v. Williams, 213 Ky. 
52, 280 SW 467; Gower v. Madison- 
ville, 182 Ky. 89, 206 SW 27; Tudor 
v. Louisville, 172 Ky. 429, 189 SW 
456; McCourt vy. Covington, 143 Ky. 
484, 136 SW 910; Covington v. Boll- 
winkle, 121 SW 664; Clay City v. Ab- 
ner, 82 SW 276, 26 KyL 602. 

N. Y.—Stern v. International R. 
Co., 220 N. Y. 284, 115 NE 759, 2 
ALR 487; Watson v. Kingston, 114 
N. Y. 88, 21 NE 102; Monk v. New 
Utrecht, 104 N. Y. 552, 11. NE 2685 
Saulsbury v. Ithaca, 94 N. Y. 27, 46 
AmR 122 [rev 24 Hun 12]; Urquhart 
v, Ogdensburg, 91 N. Y. 67, 43 AmR 
91 note; Treadwell v. Yonkers, 192 
App. Div. 421, 182 NYS 675; Owen 
v. New York, 141 App. Div. 217, 126 
NYS 38; Austin v. Dunkirk, 140 App. 
Div. 44, 124 NYS 248; Roach v. Og- 
densburg, 80 Hun 467, 30 NYS 450; 
Rehrey v. Newburgh, 28 NYS 916; 
Rhinelander v. Lockport, 14 NYS 
850; Betts v. Gloversville, 8 NYS 
195. ; 

Oh.—Dayton v. Taylor, 62 Oh. St. 
11, 56 NE 480; Schneider v. Cincin- 
nati, 4 OhNPNS 57. 


Or.—Giaconi v. Astoria, 60 Or. 12, 
113 P 855, 118 P 180, 37 LRANS 
1150. 


Pa.—Levine.v. Pittsburgh, 252 Pa. 
181, 97 A. 392; McIntyre v.. Pitts- 
burgh, 238 Pa. 524, 86 A 300. : 

Utah—Shugren vy. Salt Lake City, 
48 Utah 320, 159 BP '530;~Ward~ v. 
Salt Lake City, 46 Utah 616, 151 P 
905. 

Wyo.—Quest v. Upton, 252 P 506. 

{a] Plan for tree space.—In an 

’ action against a municipality for in- 
juries by stepping into a tree space 
in a sidewaik, defendant may show 
that the space was left in the side- 
walk in pursuance of a general pian 
for the propagation of trees, and 
that, as part of the plan, the surface 
of tree spaces is left lower than the 
surrounding curb and walk, for the 
purpose of conserving moisture. Fin- 
ney v. District of Columbia, 47 App. 
(D. C.) 48, LRA1918D 11038. 

{b] Implied plan. — WHstablished 
custom may ripen into plan which 
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ity liable.*# 


[§ 1794 


although it has been jheld on the other hand that 
the fact that a walk was not constructed accord- 
ing to specifications does not render the municipal- 
So it has been held that while ‘‘im- 


munity for mere error of judgment in matters of 


plan adopted,*° 


will by constant usage become as 
certain, fixed, and controlling as if 
mapped out of express official decree. 
Finney vy. District of Columbia, 47 
App. (D. C.) 48, LRAI918D 11038. 
35. Urquhart v. Ogdensburg, 91 N. 
Y. 67, 43 AmR 655; Rhinelander vy. 


Lockport, 14._.NYS 850. 
36. See cases supra notes 32-35, 
37. Belton v. Turner, (Lex. Civ. 


A.) 27 SW. 831; Stone v. Seattle, 30 
Wash. 65, 70 P 249, 67 LRA 253. 
And see Montgomery v. Ross, 195 
Ala. 362, 70 S 634 (holding that the 
fact that a defective sidewalk was 
constructed in accordance with city 
ordinances does not relieve the city 
from liability for injuries). 

[a] In Michigan (1) it was for- 
merly held that a municipality was 
not liable for injuries caused by 
adopting a defective plan 
structing streets or ways. 
v. Au Sable, 65=Mich. 494, 32 
741; Davis v. Jackson, 61 Mich. 530, 
28 NW 526; Toolan v. Lansing, 38 
Mich. 315; Detroit v. Beckman, 34 
Mich. 125, 22 AmR 507. (2) But in 
later cases it has been held that 
the statute requiring streets to be 
kept in a reasonably safe condition 
for travel applies to flagrant defects 
in the method of construction, as well 
as neglect to repair. Schrader v. 
Port Huron, 106 Mich. 173, 68 NW 
964; Malloy v. Walker Tp., 77 Mich. 
448, 48 NW 1012, 6 LRA 695 (holding 
that a municipality cannot construct 
a dangerous and unsafe road, and 
shield itself behind its legislative 
power to adopt a plan and method of 
construction), 

33. -Ryantnx; Chicago; L&T Tila As 
163; Long v..Chicago, 178 Ill. A. 
577; Collett. v.. NewYork, 51. App. 
Div. 394, 64 NYS 6938. 

39. Hodges v. Waterloo, 109 Iowa 
444, 80 NW 528; Gould v. Topeka, 
32 Kan. 485, 4 P 822, 49 AmR 496; 
Collett v. New York, 51 App. Div. 
394,°64 NYS 693; Smith v. Yankton, 
23 S. D. 352, 121 NW 848. 

40. Stanley v. Chicago, 177 Ill. A. 
245; Clemence v. Auburn, 66 N, Y. 
334; Collett v. New York, 51 App. 
Div. 394, 64 NYS 693. 

41. Frisk v. Des Moines, 196 Iowa 
606, 198 NW 570. 

COROree2, 


42. Giaconi v. Astoria, 
33, 113 P 855, 118 P 180, 37 LRANS 
1150. And. see Gases supra note 34, 

43. Conlon v. St. Paul, 70 Minn. 
216, 72 NW 10738. And see Cordish 
v. Bloom, 138 Md. 81, 113 A 578 (a 
city is not required to use the very 
best methods of constructing a door 
in a sidewalk if several are proper). 


44. Conlon v. St. Paul, 70 Minn. 
216, T2) INIW. | LOR Ber. 
45. Blyhl v. Waterville, 57 Minn. 


115, 58 NW 817, 47 AmSR 596. 

46. Conn.—Perrotti v. Bennett, 94 
Conn. 533, 109 A 890, 892 [cit Cyc]; 
Hoyt v. Danbury, 69 Conn, 341, 37 A 


governmental cognizance ought not to be overturned 
or impaired,’’4? and that if the question is debat- 
able, the mere fact that a better or safer plan 
might have been adopted is not sufficient to render 
the municipality lable;#® yet if there was such 
gross error of judgment as to show that the mu- 
nicipal authorities never exercised an intelligent 
judgment at all,4* or if there was no obstacle to 
be overcome which would furnish any reason or 
excuse for constructing a way on a plan which 
made it dangerous,*® or if there was negligence in 
selecting a plan so obviously and radically defective 
as to result in a dangerous and unsafe condition,*¢ 
the municipality will be liable, provided it had 


LO5d a ; 

D. C.—District of Columbia v. 
Harper, 40 App. 568. 

Ind.—Lafayette v. Clark, 76 Ind. 
A. 565, 132 NE 652. 

Ky.—Pikeville v. Williams, 213 Ky. 
52, 280 SW 467; Schmidt v. Newport, 
184 Ky. 342, 212 SW 113; Lebanon v. 
Graves, 178 Ky. 749, 199 SW 1064; 
LRA1918B 1016; Tudor y. Louisville, 
172 Ky. 429,189 SW 456; McCourt v. 
Covington, 143 Ky. 484, 136 SW 910; 
Breckman vy. Covington, 143 Ky. 444, 
136 SW 865; Covington v. Bollwinkle, 
121 SW_664; Clay v. Abner, 82 SW 
276, 26 KyL 602. 

nie Ls 


Md.—Thillman 
Md. 131,073 \AN722. 

Mo.—Henson vy. Kansas City, 277 
Mo. 443, 210 SW 13; Hinds v. Mar- 
shall, 22 Mo. A. 208. And see Horan 
v. Independence, (A.) 176 SW 1061 
(holding that a city cannot escape 


v. Baltimore, 


| liability for an injury caused by the 


washing away of earth under a side- 
walk crossing, on the theory that the 
defect was in the general plan of 
construction). 
N. Y.—Collett v.. New “York, 51 
App. Div. 394, 64 NYS 693. 
Utah.—Shugren v. Salt Lake City, 
48 Utah 320, 159 P 530; Ward v. Salt 
Lake City, 46 Utah 616, 151 P 905. 
Wis.—Robinson y. Oconto, 154 Wis. 
64, 142 NW 125. 
Ont.—Roach v. Port 
Ont. L. 69, 13 DomLR 646. 
i, But the rule [of nonliability] has 
its limitations; and where the plan 
adopted by the city is so manifestly 
dangerous and unsafe, or leaves the 
street in so obviously a dangerous 
and unsafe condition that. a court can 
So Say aS a matter of law, then the 
city is liable for an injury produced 
as the proximate cause of such pa- 
rele Panta plan.” Henson vy, 
ansas City, 277 Mo. 44 2 
each 8, 452, 210 
“If the plan be defective from the 
beginning, or if its defect originate 
shortly after the completion of the 
Improvement, and injury be ulti- 
mately necessarily the inevitable or 
probable result, the municipality will 
be liable. Clearly this is just. Upon 
this assumption the city created the 
defective _improvement and_ either 
knew of it or was chargeable with 
knowledge of it. Every moment of 
its continuance wasi an act of negli- 
gence by the municipality. The in- 
jury grew out of and was attribut- 
able to this negligent continuance 
and not to the plan so defectively 
conceived of, but to the operation of 
the plan after its defective’ condition 
was known or ought, in the exercise 
of reasonable diligence, to have been 
Erte he se nd eee Per- 
Tottl. vi ennett, Conn. : 
169 A 890. pare 
[a] Rule applied.—A gradual de- 
scent, according to plan, of seven 


Colborne, 29 
46 : 


ee Po a a aa ee a ec 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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notice of the dangerous condition and a reasonable 
In other words, freedom of 
selection exists, but the choice must not be so un- 
reasonably exercised as to create needless danger.® 
Moreover, the rule of nonliability in the case of 
defective plans has no application to injuries due 
to negligent construction or maintenance under such 


time to* remedy it. at 


plans.*® 


Way laid out by county. Where 
quired to keep in repair highways which are lo- 
cated and laid out by county commissioners, it is 


inches in four feet of concrete cross- 
walk from sidewalk to street level, 
is not so obviously or palpably un- 
safe as to make the city liable for 
injury to a pedestrian, slipping there- 
on when covered with ice. Gower Vv. 
Madisonville, 182 Ky. 89, 206 SW 27. 

{b]. Any particular plan adopted 
must be reasonable.—Thillman v. 
Baltimore, 111 Md, 131, 73 A 72 

{c] In Kansas it has been “hela 
that “where a street, as planned or 
ordered by the governing board of a 
eity, is so manifestly dangerous that 
a court, upon the facts, can say as a 
matter of law that it was dangerous 
and unsafe, the rule contended for by 
the defendant [nonliability for de- 
fective plan] should not have any 
application, and the city should be 
held liable; but where, upon the facts, 
it would be so doubtful whether the 
street, as planned or ordered by the 
governing board of the city, was dan- 
gerous or unsafe or not—that dif- 
ferent minds might entertain dif- 
ferent opinions with respect thereto 
—the benefit of the doubt. might 
properly be given to the city, or 
rather to its governing board that 
planned or ordered that the street 
should be placed in such a condition, 
and the rule should be held to ap- 
ply, and the city should not be held 
to be liable.” Gould v. Topeka, 32 
Kan. 485,498, 4 P 822, 49 AmR 496. 

47. Perrotti v. Bennett, 94 Conn. 
533, 109 A 890; Dayton v. Taylor, 62 
Oh. St. 11, 56 NE 480; Circleville v. 
Sohn, 20 Oh. Cir: Ct. 368, 11 Oh. Cir. 
Dec. 193. 

Notice generally see infra § 1819 
et seq. 

48. Stern v. International R. Co., 
220 N. Y. 284, 115 NE 759, 2. ALR 
487 (as applied to location of trolley 
poles in street) 

49. Conn.—Perrotti v. Bennett, 94 
Conn. 533, 109 A 890. 

D. C.—Finney v., District of Co- 
lumbia, 47 App. 48, LRA1918D 103. 

Ga. —Augusta v. ‘Little, 115 Ga. 124, 
41 SE 238. 


Ill.—Long vy. Chicago, 178 Ill, A. 
HTT; 
Md.—Thillman v. Baltimore, 111 


Md. 131, 73 A 722. 

Mich.—Sebert v. Alpena, 78 Mich. 
165, 483 NW 1098.: 

Mo. —Cassidy v. St. Joseph, 247 Mo. 
197, ,152 SW 306; Bly v. St. Louis, 
181 Mo, 723, 81 sw 168; Berry v. Se- 
dalia, 201 Mo. A. 436, 212 SW 34; 
Trippensee v. Jefferson, 174 Mo. A. 
727, 161 SW 303; Nelson v. Kansas 
City, 170 Mo. A. 542, 157 SW 94; 
Hays v. Columbia, 159 Mo. A. 431, 
141 SW 3; Gallagher v. Tipton, 133 
Mo. A. 557, 113 SW 674. 

N. Y.—Bennett v. Kent, 125 Misc. 
23, 209 NYS 311 [aff 213 App. Div. 
873 mem, 209 NYS 311 (rev on other 
grounds 241 N. Y. 385, 150 NE 302)]. 

Oh.—Dayton v. Taylor, 62 Oh. St: 


11, 56 NE 480; Circleville v. Sohn, 
59 Oh. St. 285, 52 NE 788, 69 AmSR 
aunts 2 


Utah.—Ward v. Salt Lake City, 46 
Utah 616, 151 P 9.05. 

Ont.—Weston vy. Middlesex, 31 Ont. 
L. 148, 6 OntWN 135, 19 DomLR 646 
[dism app 30 Ont. is 21, 5 OntWN 
616, 16 DomLR 625]. 

“The execution of the plan, or the 
operation of the improvement in ac- 
eordance with the plan, are minis- 
terial acts, and if the plan be exe- 
cuted or the improvement be op- 
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a town is re- 


erated with negligence, the munici- 
pality will be liable for the resulting 


damage.” Perrotti- v. Bennett, 94 
Conn, 538, 539, 109 A 8990; 
[a] What ‘is not improper con- 


struction.—Smith v. Atlanta, 21 Ga. 
A; 172, 93 SH 1022, 

Defects and obstructions creating 
liability see supra § 17938; and infra 
§ 1795 et seq. 


re Smith v. Wakefield, 105 Mass. 
oO. 
51. Morgan v. Lewiston, 91 Me. 


566, 40 A 545; Gastel v. New York, 
194 N. Y. 15, 86 NE 833, 128 AmSR 
540, 16 AnnCas 635; East Cleveland 
v. Wald, 103 Oh. St-373, 183 NE 798, 
800 [quot Cyc]. 
52. U. S—Clark vy. Chicago, 5 F. 
Cas. No. 2,817, 4 Biss. 486. 
oy Colo.—Griffith v. Denver, 55 Colo. 
(e 
Chicago, 162 Ill, A. 


1339 5% 

Th. —Owens ,V. 

196; Powers v. East St. Louis, 161 
Ill. A. 163; Healy v.-Chicago, 131 T1l. 
A. 183; Chicago v. Norton, 116 Ill, 
A. 570. 

Iowa,—F risk v. Des Moines, 196 
Iowa 606, 193 NW 570; Dalbey v. 
Irwin, 194 Iowa 1139, 191 NW 119. 

Ky. ’ Pikeville Vv. Williams, 213 Ky. 
52, 280 SW 467; Elsmere v. Tanner, 
158 Ky. 681, 166 SW 220; Breckman 
v. Covington, 143 Ky. 444, 136 SW 


865; Covington v. Manwaring, 113 
Ky. 592, 68 SW 625, 24 KyL 423. 
La.—Goodwyn v. Shreveport, 134 
La. 820, 64 S 762. 
Me.—Morgan v.. Lewiston, 91 Me. 
566, 40 A 545. 
Mich.—McelIntyre v. Kalamazoo, 154 


Mich. 301, 117 NW 729. 


Mo.—Berry v. Sedalia, 201 Mo. A. |} 


436,212 SW 34; Price v. Maryville, 
174 Mo. A. 698, 161 SW 295; Fair- 
grieve v. Moberly, 39 Mo. A. 31. 

Nebr.—Gilliland v. Omaha, 89 Nebr. 
eee 131 NW 1055. 

Y.—Gastel v. New York, 194 N. 
Me Ns, 86 NE 833, 128 AmSR 540, 16 
AnnCas 6353 Stratton v. New York, 
190 N. Y. 294, 88 NE 40; Butler v. 
Oxford, 186 N. Y. 444, 79 NE 712; 
De Pledge v. New York, 208 App. Div. 
10, 203 NYS 428 [aff 239 N. Y. 544, 
147 NE 188]; Rodrigues v. Ossining, 
111 App. Div. 297, 97 NYS 742; Weil 
v. New York, 38 App. Div. 640, 57 
NYS 1150; Beekman v. New York, 18 
Misc. 509, 41 NYS 990; Engel v. New 
York, 146 NYS 307. 

Oh.—Hast Cleveland v. Wald, 103 
Oh, St. 378, 133 NE 798, 800 [quot 
Cyc]. 

Pa.—Newell v. Pittsburgh, 279 Pa. 
202 1237 A 768: 

Porto Rico.—Paitel de Morsommé 
v. Yauco,' 3 Porto Rico Fed. 405. 

S. D.—Heather v. Mitchell, 

D. 281, 198 NW 353; Smith v. Yank- 
ton, 23 S. D. 352, 121 NW 848. 


Wis.--Ross v. Shawano, 179 Wis. 
595, 191 NW 970; In re Ecker, 174 
Wis. 432, 182 NW 977; Van der 


Blomen v. Milwaukee, 166 Wis. 168, 
164 NW 844; Snyder v. Superior, 146 
Wis. 671, 182 NW 541; Kawiecka v. 
Superior, 136 Wis. 613, 118 NW 192, 
21 LRANS 1020; Cook v. Milwaukee, 
27 Wis. 191. 

Can.—London v. Goldsmith, 16 Can. 
S)C) 231° 

Ont.—Anderson y. Toronto, 15 Ont. 
L. 6438, 11 OntWR 337. 

fa] A municipal corporation must 
use its own judgment in regard to 
the manner in which crosswalks shall 
connect with sidewalks, and it can- 


at S04 
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not liable for injuries due to errors of location over 
which it had no control.°° 

[§ 1795] (c) Steps, Slopes, and Abrupt Descents. 
A municipality is not required so to construct all 
its sidewalks that they shall meet upon exactly the 
same level,°' and the mere existence of a descent, 
slope, or step in the sidewalk does not render it 
liable for accidents to persons in stepping from one 
| elevation to another, 

clination is so slight that injury 

not reasonably be anticipated.°? 


where the inequality or in- 
therefrom could 
But it is the duty 


not be held liable for an injury 
caused by a part of a crosswalk put 
down by a property owner being al- 
lowed to remain a few inches higher 
near its intersection with the side- 
walk than another part’ thereof. 
Shippy v. Au Sable, 65 Mich. 494, 32 
NW 741. 

[b] Where slope is no greater 
than at points in all cities, the city 
is not liable. Hesse v. New York, 
185 App. Div. 707, 173 NYS 827. 

[c] Jury should consider topog- 
raphy and necessity for slant in waik 
in determining its safety. Smith v. ~ 
Yankton, 23 S.-D. 352, 121 NW 848. 

{d]. Crosswalks.— It being im- 
practicable to bring all streets and 
walks to a dead level, a slight ascent 
in a- crosswalk or gutter crossing 
the street may sometimes have to 
exist, and it will not be said that 
such a condition constitutes a defect. 
re v. Madison, 56 Wis. 374, 14 NW 

5 


fe] Illustrations of inequalities 
not creating liability.—(1) An ap- 
proach from a sidewalk to the street 
pavement made on a slope of one in 
eight, where the city employed a 
competent engineer to prepare plans 
which the city adopted. Griffin v. 
Marion, 163 Iowa 435, 144 NW 1011. 
(2) A sidewalk with a very smooth 
surface on a four per cent slope. 
Dalbey v. Irwin, 194 Iowa 1139, 191 
NW 119. (3) Step of one foot from 
sidewalk to alley. Pikeville v. Wil- 
liams, 213 Ky. 52, 280 SW 467. (4) A 
descent of seven inches in four feet. 
Gower v. Madisonville, 182 Ky. 89, 
206 SW 27. (5) A difference of level 
between two sidewalks, amounting to 
one. and one-half inches. Goodwyn 
v. Shreveport, 134 La, 820, 64 S 762. 
(6) A step of about eight inches at 
the intersection of a crosswalk which 
was safe and in good repair, with a 


sidewalk, also in good condition. Gil- 
liland v. Omaha, 89 Nebr. 668, 131 
NW _ 1055. (7) Difference of inch 


and half between ends of adjoining 
stepping stones causing pedestrian to 
fall. Newell v. Pittsburgh, 279 Pa. 
202, 123 A 768. (8) Raise of only 
eight inches in a distance of two and 
one-half to three feet, and there be- 
ing no evidence that its smooth sur- 
face was any different from the usual 
and approved cement construction. 
Heather v. Mitchell, 47 S. D. 281, 198 
NW 353. (9) A slope of seven inches 
in a cement sidewalk approaching 
the fiagstone portion of the walk at 
a crossing. Hollan v. Milwaukee, 174 
Wis. 392, 182 NW 978; In re- Ecker, 
174 Wis. 432, 182 NW 977. (10) A 
fall of one inch inten in a stone 
apron leading from a sidewalk to a 
crosswalk, even though combined 


with a slight lateral inclination. De 
Pere v. Hibbard, 104 Wis. 666, 80 
NW 933. (11) An inelination of 


three or three and a quarter inches 
in a distance of two and one-half 


feet in a plank sidewalk in a city 
of eight hundred inhabitants. Schroth 
v. Prescott, 63 Wis. 652, 24 NW 


405. (12) An ascent of one inch 
or so to the foot in a crosswalk, or a 
gutter crossing a street. Baker v. 
Madison, 56 Wis. 374, 14 NW 289. 
(13) The fact that a stone leading 
across a gutter from a sidewalk had 
an inclination of one ineh in a foot, 
and that the sidewalk had an in- 
clination of six inches in two feet 
immediately adjacent to such stone, 


Ss 
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of the municipality, when such steps or slopes are 
necessary, to construct and maintain them in a rea- 
sonably and ordinarily safe condition as to such 


persons as may lawfully, and in 


ordinary care, use them,°? and recovery may be had 
against it for negligently constructing or permitting 
unusual or unnecessary steps, slopes, or abrupt 
descents, from which injury might have been rea- 
sonably anticipated;°* or where the plan of con- 
struction adopted was manifestly unsafe ;°° or where 
the step or slope was constructed in violation of 
the requirements of the common council.°® 


does not show an actionable defect. 
Cook v. Milwaukee, 27 Wis. 191. 
(14) A decline or slope in a sidewalk 
not exceeding three inches in four 
feet, with a lateral pitch one quar- 
ter of an inch to the foot, in con- 
nection with an accumulation of 
snow not unusual or extraordinary, 
is an actionable defect as a matter of 
law. Koepke v. Milwaukee, 112 Wis. 
475, 88 NW 238. (15) Where a city 
builds two connecting’ sidewalks, one 
--a few inches lower than the other, 
and joins the two by a cement apron 
which has a face of fourteen inches, 
and which at its upper edge raises 
the level of the higher walk one and 
one half inches, there is not a de- 
fect, which will make the city liable 
for injury to a pedestrian by falling, 
on account of the difference in levels, 
and not because of any want of re- 
_ pairs, in stepping from the higher 
to the lower walk. McIntyre v. Kal- 
ARO 154 Mich. 301, 117 NW 
729. 

Trivial or slight defects generally 

see supra § 1793. 

iz . §.—Clark v. Chicago, 5 F. 
Cas. No. 2,817, 4 Biss. 486. 
Conn.—Hoyt v. Danbury, 69 Conn. 
341, 37 A 1051. 

Ind.—McQueen v. Elkhart, 14 Ind. 
A. 671, 43 NE 460. 

Ky.—Frankfort v. Kirby, 156 Ky. 
741, 161 SW 1115. 

Mich.—Weisse v. Detroit, 105 Mich. 
482, 68 NW 423. 

Minn.—Nichols v. St. Paul, 44 
Minn. 494, 47 NW 168; Miller v. St. 
Paul, 38 Minn. 134, 36 NW 271. 

Mo.—Berry v. Sedalia, 210 Mo. A. 
436, 212 SW 34. 


Nebr.—Plainview v. Mendelson, 65 
Nebr. 85, 90 NW 956. 
Wis.—Frankfort Gen. Ins. Co. v. 


Milwaukee, 164 Wis. 77, 159 NW 581. 

[a] Rule applied.—A crosswalk 
containing a loose plank, the end of 
which is raised about two inches 
above the level of the walk, is rea- 
sonably safe within the meaning of 
3 Howell St. Annot. § 1446e, which 
makes it the duty of municipal cor- 
porations to keep crosswalks in a 
reasonably safe condition for public 
travel. Weisse v. Detroit, 105 Mich. 
482, 68 NW 423. 

[b] Where two portions of a 
sidewalk ascending a hill are built 
on two different planes divided by a 
perpendicular wall several feet in 
height, the building of steps with a 
suitable railing may be a _ proper 
method of connecting the two por- 
tions. Hoyt v. Danbury, 69 Conn. 
341, 37 A. 1051. 

[ec] Where the plan of construct- 
ing such steps or slopes is one that 
many prudent men might approve, or 
where it is doubtful from the facts 
whether the street as planned or or- 
dered was dangerous or unsafe, or 
not, the benefit of the doubt should 
be given to the city, and it should 
not be held liable. Teager v. Flem- 
ingsburg, 109 Ky. 746, 60 SW 718, 
baled 1442, 95 AmSR 400, 53 LRA 

{d] Where the sidewalk is on part 
of the street only, its ends or termini 
must be so graduated to the natural 
level of the street as to permit pe- 
destrians safely to pass from it to 


\ 
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the exercise of | surface instead 


[§ 1796] (d) 
General. 


unreasonable 


So it | warned.* 


the street. Plainview v. Mendelson, 
65 Nebr. 85, 90 NW 956. 


54. Colo.——White v. Trinidad, 10 
Colo. A. 327, 52 P 214. 
Ill—-Normal v. Webb, 91 Ill. A. 


183. 2 

Ind.—Muncie v. Spence, 33 Ind. A. 
599, 71 NE 907. 

Iowa.—Dunn vy. Oelwein, 140 Iowa 
423, 118 NW 764. 

Ky.—Lebanon v. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016. 

La.—Blume v. New Orleans, 104 
La, 345, 29 S 106. 

Mass.—Howe v. Marlborough, 204 
Mass. 26, 90 NE 396. 

Minn.—Blyhl v. Waterville, 57 
Minn. 115, 58 NW 817, 47 AmSR 596. 

Miss.—Whitfield v. Meridian, 66 
Miss, 570, 6 S 244, 14 AmSR 596, 4 
LRA 834. 

Mo.—Price v. Maryville, 174 Mo. A. 
698, 161 SW 295. 

N. Y.—Mullins v. 
Go4 SSe" Ne. GYS Sel 2 987 WomeiNie ee dats 
Clemence v. Auburn, 66 N. Y. 334 
{aff 4 Hun 386]; Hesse v. New York, 
185 App. Div. 707, 173 NYS 827; Lein- 
inger v. New York, 181 App. Div. 
888, 167 NYS 1109 mem; Merwin v. 
Utica, 172 App. Div. 51, 158 NYS 
257; Brewer v. New York, 31 App. 
Div. 244, 52 NYS 865. 

Oh.—Toledo v. Higgins, 12 Oh, Cir. 
Cts) 541 45 Ohe Cir. Dees: 435s 

69 Okl. 


Okl.—Dunean v. 
246, 172 P 79, 

Pa.—Shafer v. Philadelphia, 60 Pa. 
a UD ER: 256. 


Siegel-Cooper 


Brown, 


. Va.—Bowen v. Huntington, 35 
W. Va. 682, 14 SH 217. 
Wis.—Whitney v. Milwaukee, 57 


Wis, 639, 16 NW 12. 
ene C.—Smith vy. Vancouver, 5 B. C, 

N. B.—Gilmor v. St. John, 28 
B, 3265. 

Ont.—Hutchison vy. 
OntWN 372. 

[a] Actionable defects.—(1) 
section of a sidewalk six feet in 
length with a _ slope of eighteen 
inches, when the street adjoining is 
level. White v. Trinidad, 10 Colo. 
A. 327, 52 P 214. (2) A street cross- 
ing consisting of a plank which is 
raised from two to two and. one-half 
inches above the level of the side- 
walk. Glantz v. South Bend, 106 Ind. 
305, 6 NE 632. (3) A temporary 
sidewalk which sloped five feet in a 
distance of forty feet without cleats 
or handrails on it. Ford v. Des 
Moines, 106 Iowa 94, 75 NW _ 630. 
(4) A slope of about two inches to 
the foot in smooth concrete side- 
walk. Lebanon y. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016. 
(5) An unnecessary drop or step in- 
stead of a gradual slope.’ Blyhl v. 
Waterville, 57 Minn. 115, 58 NW 
817, 47 AmSR 596. (6) Sidewalk six 
inches lower than connecting side- 
walk. Duncan v. Brown, 69 Okl. 246, 
172 P 79. (7) A drop of one foot to 
street from sidewalk built along a 
street across an alley’ entrance. 
Frankfort Gen. Ins. Co. v. Milwau- 
kee, 164 Wis. 77, 159 NW 581. (8) 
An abrupt drop of eight inches, Rob- 
inson v. Oconto, 154 Wis. 64, 142 NW 


16 
A 


Toronto, 


125. (9) An abrupt drop of twelve 
or fourteen inches. Smith vy. Van- 
couver, 5 B. C. 491. (10) Where a] v. 


P.O on 


: 58 1795-1796 


has been held that liability will be incurred where 
the injury results; from the fact that a sidewalk 
built on an incline was constructed with a smooth 


of rough finish customarily used 


under such conditions.** 


Temporary Obstructions**—aa. In 


Temporary obstructions on the street are 
not ordinarily defects for which a municipality 
is liable provided they are of a reasonable char- 
acter? and are not allowed to remain for an 
time,®*° 


and travelers are duly 


municipality permits one proprietor 
to raise his sidewalk and lets the 
grade of the sidewalk on adjacent 
property remain out of grade for 
more than a year, and owing to an 
abrupt descent of about five inches 
at the dividing lines an accident hap- 
pens, the city is liable. Blume v. 
New Orleans, 104 La... 345, 29 S 106. 
(11) A difference of from six to nine 
inches in the heights of the side- 
walks of two streets at the place 
of their intersection is sufficient evi- 
dence of a defect to go to the jury 
upon the question of the city’s lia- 
bility by a person injured there. Ta- 
bor v. St. Paul, 36 Minn. 188, 30 NW 
765. (12) Where part of a _ side- 
walk is at grade and part not, re- 
quiring a step of seven inches be- 
tween them, and this condition has 
remained for a long time and in 
consequence a person passing at night 
is injured, the city is liable. Toledo 
v. Higgins, 12 Oh. Cir. Ct. 541, 5 Oh. 
Cir. Dec. 485. 

_55. Teager_v. Flemingsburg, 109 
Ky. 746, 60 SW 718, 22 KyL 1442, 95 
AmSR 400, 53 LRA 791; Robinson 
er oeapee, 154 Wis. 64, 142 NW 


Defective plans generally see su- 
pra § 1794. 
ibe. Clemence v. Auburn, 66 N. Y. 

57. Armour v. Peterborough, 10 
Ont. L. 306, 5 OntWR 630. 

Hot er as abutting owner to use 
° reet for temporary purposes see 
infra XVIII in 44 Cc. J. ae 
Feces and ice see infra §§ 1799-— 

59. D. C.—Swart v. District of Co- 
Sy tna App. 407. 

a.—Simon v. Atlanta, 67 Ga: 618 
44 AmR 739. ; 

Iowa.—-Jones v. Ft. 185 
Iowa 600, 171 NW 16. 

yeaa ye v. Bangor, 42 Me. 522. 

0.—Sprague v. St. Louis, 251 Mo. 

624, ce east 16. ¢ 

N. .-—O’Brien v. New York, 182 
App. Div. 810, 170 NYS 592, 

Va.—Portsmouth vy. Lee, 
419, 71 SE 630. 

{a]_ Illustrations of nonaction- 
able obstructions.—(1) Injury caused 
by collision with a rope stretched 
across a Street by order of the mu- 
nicipal authorities in order to al- 
low a parade of the fire depart- 
ment. Simon y. Atlanta, 67 Ga. 618, 
44 AmR- 739. (2) The temporary 
laying of a hose along the edge of 
the sidewalk, not at a regular cross- 
ing, to flush a sewer. Sprague v. 
se Eee ich pe 624, 158 SW 16; 

ortsniou Vv. ee, 112 if 

S630. Va. 419, 71 

A team temporarily stationar 
in the street under the charge of the 
owner or driver is not a defect, 


Dodge, 


112 Va. 


c nor 
want of repair to be amended, nor 
ure to be removed, and the 
own j 


is not liable for injur - 
casioned thereby. Sikes at MATER one 
ter, 59 Iowa 65, 12 NW 755; Davis 
v. Bangor, 42 Me, 522. 

oy Sapam v. Davis, 22 App. (D., 


Ceyre298: 
61. Wallace vy. New Haven, 


Conn. 527, 74 A 886; és; 


Portsmouth -y, 
Lee, 112 Va. 419, 71 SE 6380; Tobe 
Huntington, 82° W. Va. 458, 95 


Sa aa a a SI PRT TS aw oT ree en a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1797-1799] 


presence of such obstructions.®® 


SE 1044; Johnson vy. Huntington, 80 
W.Va. 178, 92. SE..344; Stanton v. 
Parkersburg, 66 W. Va. 393, 66 SE 
514; Arthur vy. Charleston, 51 W. Va. 
132, 41 SE 171. 

Cress references: 

Building materials see infra § 1798. 

Improvement or repair of way see 
infra § 1797. 

Precautions against defects or ob- 
structions generally see infra §§ 
1833-1838. 

62. Asher vy. Council Bluffs, 164 
Iowa 661, 146 NW 457; Elam v. Mt. 
Sterling, 132 Ky. 657, 117 SW 250, 
20 LRANS 512; Hunt v. St. Louis, 
278 Mo. 213, 211 SW 673; Hesselbach 
v. St. Louis, 179 Mo. 505, 78 SW 
1009; Fitzgerald v. Degnon Contract- 
eo Co., 126 App. Div. 363, 110 NYS 

fa] Illustration.—Persons en- 
gaged in the necessary and lawful 
work of repairing the sidewalk are 
not negligent in taking up a flag 
thereof to put cinders under it, leav- 
ing a depression, into which one 

steps in the daytime. Fitzgerald v. 

Degnon Contracting Co., 126 App. 

Div. 363, 110 NYS 857. 

[b] A pa contractor has a 
right to pile materials used for con- 
struction in the street, where no 
more of the street than is. reason- 
ably necessary for such purpose is 
used and a clear space for passage 
of vehicles is left. Hunt v. St. Louis, 
278 Mo. 213, 211 SW 673. 

63. Hillman y. Anniston, 214 Ala. 
522, 108 S 539, 46 ALR 89; Cutshall 
vy. Keokuk, 185 Iowa 808, 169 NW 


677; O’Connell v.~ Davenport, 164 
fowa 95, 145 NW 519. 
[a] Mlustration.—It is not negli- 


gence for a city to lay a hose across 
a sidewalk, so as to carry water 
from a hydrant to a point where con- 
erete is being mixed for the paving 
of another street, provided the man- 
ner in which it is done is not negli- 
gent. Cutshall v. Keokuk, 185 Iowa 
808, 169 NW 677. 

64. Casey v. Chicago R. Co., 184 
Tll. A. 4389; Hesselbach v. St. Louis, 
179 Mo. 505, 78 SW 1009; Meyers v. 
Philadelphia, 217 Pa. 159, 66 A 251, 
10 LRANS 678. 

[a] Rule applied.—(1) Where a 
eity requires a property owner to re- 
set a curb, and the owner contracts 
with a curbsetter to do the work at 
a fixed price, and the curbsetter 
leaves a pile of old curbstones on 
the cartway on finishing the work, 
and they remain in the street for 
four or five days. when a cab is 
overturned by collision therewith, the 
driver may recover against the city 
for the injuries received. Meyers v. 
Philadelphia, 217 Pa. 159, 66 A 251, 
10 LRANS 678. (2) In an action for 
injuries resulting from a temporary 
street car track placed near the curb 
to permit of a reconstruction of other 
tracks near the center of the street, 
that such temporary track was con- 
atructed in the usual manner does 
jiot absolve the city from negligence, 
wither in permitting it.to be main- 
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[§ 1797] bb. Improvement or Repair of Way. A 
municipality is not generally liable for injuries 
caused by obstructions necessarily created in im- 
proving or repairing the street,®? provided the work 
is not negligently done,** or the obstruction is not 
allowed to remain for an unreasonable length of 
time,®* and travelers are properly warned of the 
But it has been 
held that a municipality has no right to encumber 
one of its streets with paving material to be used 
in the improvement of another street.%¢ 
paving in the middle of a street is torn up for lay- 
ing railway tracks, leaving a strip on one side 
for travel, it is the duty of the municipality to 
maintain such strip in as safe condition as is con- 
sistent with the work of improvement.®7 

[§ 1798] ce. Building Materials. 


pality liable 


Where the 


street.7° 


way.’® 


The use of a 


tained in the street an unreasonable 
length of time or in permitting it to 
remain in the street and be used 
after the new permanent tracks were 
ready for use. Casey v. Chicago R. 
Go 1384, TIS ALP 439; 

65. Ala.—Huntsville v. 
191 Ala, 524, 67 S 664. 

Cal.—Stockton Auto. Co. v. Confer, 
154 Cal. 402,-97 P 881. 

Ga.—Blakely v. Funderburk, 33 Ga. 
AS11919, 125° .SH- 602) ) Holliday’ v. 
Athens, 10 Ga. A. 709, 74 SE 67. 

Iowa.—Ferguson. v. Des Moines, 


Phillips, 
197 Iowa 689, 198 NW 40. 

Me.—Lane v. Lewiston, 91 Me. 292, 
39 A 999; Morton y. Frankfort, 55 
Me. 46; Jacobs v. Bangor, 16 Me. 187, 
33 AmD 652. 

Mich.—Southwell v. Detroit, 74 
Mich, 438, 42 NW 118. 
Hr I.—Williams v. Tripp, 11 R. I. 

Ts 

See also infra § 1834, 

[a] Leaving a pile of dirt on the 
street for use in repairing a pave- 
ment does not render a municipality 
liable if it takes ordinary, usual, and 
reasonable precautions to warn the 
public thereof. Ferguson vy. Des 
Moines, 197 Iowa 689, 198 NW 40. 

Building materials see infra § 1798. 

66. Louisville v. Tompkins, (Ky.) 
122 SW 174. 

67. Asher v. Council Bluffs, 164 
Towa 661, 146 NW 457. 

68. See infra XVIII in 44 C. J.; 
and cases infra note 69 et seq. 

69. Shafir v. Sieben, (Mo.) 233 SW 
419, 17 ALR 637; Hesselbach v. St. 
Louis, 179 Mo. 505, 78 SW 1009. See 
supra § 1793 note 5 [a]. 
r “While it is true the adjoining 
property owners have the right to 
use the sidewalk and streets for 
storage of a reasonable amount of 
building material, yet tnis is not an 
exclusive right, it is.only an ease- 
ment subordinate to the paramount 
rights of the public to use it, and 
subject to reasonable’ control, and 
must be limited to an amount which 
is reasonable -and neceSsary for 
which it is to be used.” Lindman y. 
Kansas City, 308 Mo, 161, 179, 271 
Sw 516. 

[a] Unreasonable use.—Where a 
pedestrian was excluded from the 
use of the sidewalk by building ma- 
terials extending to within eleven 
and one-half feet of the center of a 
roadway seventy-six feet wide, and 
was compelled to go into the street 
where she was struck by an auto- 
mobile, it should reasonably have 
been anticipated that persons would 
have walked where plaintiff did, and 
the municipality is liable. Adelman 
v. Altman, 209 Mo. A. 583, 240 SW 


272 [transf 285 Mo. 508, 226 SW 
953]. 
70. Winters v. New York, 15 Daly 


102, 2 NYS 695. 

71. Ind.—Senhenn v. 
140 Ind. 675, 40 NE 69. 

Md.—Sinclair vy. Baltimore, 59 Md. 
592. 

Mo.—Hesselbach v. St. Louis, 179 
Mo. 505, 78 SW 1009; Hutchinson v. 


Evansville, 


[43 C.J.] 1019 


street or sidewalk to a reasonable and necessary 
extent, by a municipality or an. abutting owner, 
for the moving and depositing of building mate- 
rials is lawful,®® and will not render the munici- 
for 
obstruction is not inherently and obviously danger- 
ous,’? and is not permitted to remain for an un- 
reasonable time,’! and_ sufficient precautions are 
taken to protect the public from injury.” 
the municipality 
owner in negligently arranging the material, unless 
it had notice of the defective condition of the 


injuries therefrom®® if such 


Nor will 
be lable for the act of an abutting 


[§ 1799] (e) Rain, Snow, and Ice*4—aa. On Road- 
A municipal corporation is not required to 
keep its streets clear of snow and ice to the same 
extent as its sidewalks,"® but the same principle 


ria 189. Mo. -A. 4388, 176 SW 
1083. 

N. Y.—wWinters v. New York, 15 
Daly 102, 2-NYS 695. 

Ne = 130 N. 


. C.—Pinnix v. Durham, 
Cas60, st SB some 

[a] A municipality will be liable 
where it permits a pile of lumber 
to remain in the street for an un- 
reasonable length of time. Senhenn 
He Evansville, 140 Ind. 675, 40 NE 


72. Ind.—La Porte v. Henry, 41 
Ind. A, 197, 83 NE 655. 

Ky.—Blocher vy. Dieco, 99 SW 606, 
30 KyL 689. 

Md.—Hagerstown v. Crowl, 128 Md. 
556, 97° A 544, 


Mo.—Hutchinson v. Mullins, 139 
Mo. A. 438, 176 SW 1083. 
N. ¥Y.—Van Vranken vy. Clifton 


Springs, 86 Hun 67, 33 NYS 329. 
W. Va.—Johnson v. Huntington, 82 
W. Va. 458, 95 SE 1044; Johnson v. 


eet ae en 80 W.. Va. 178, 92 SE 
4, 
{a] A city may permit a builder 


to erect a temporary covering over 
a sidewalk to avoid closing it and 
to protect the pedestrians from in- 
jury from falling materials, but must 
see that such covering is carefully 
constructed of material of sufficient 
strength to answer ‘the purpose. 
Johnson v. Huntington, 82 W. Va. 
458, 95 SE 1044. 

[b] Absence of lights.—It is neg- 
ligence for a city to leave building 
materials piled in the roadway of a 
street at night, without any light 
thereon to give notice to travelers. 


Van Vranken vy. Clifton Springs, 86 
Hun 67, 33 NYS 320. 
[ec] Violation of ordinance.—It 


has been held that failure to en- 
force an ordinance of Baltimore re- 
quiring building material to be 
guarded at night by lights did not 
render the city liable for injuries, 
since the police department was the 
only ageney to enforce such ordi- 
nance and that department was not 
under the control of the city. Sin- 
elair v. Baltimore, 59 Md. 592. 
Precautions against defects or ob- 


structions generally see infra §§ 
1833-1838. 

73. Friedman v. New York, 63 
Misc. 310, 116 NYS 750. 

Liability for acts of abutting 


owners generally see supra § 1776. 

Notice generally see infra § 1819 
et seq. 

74 Liability of abutting owners 
or persons causing defect or ob- 
bere were see infra §§ 1864, 1865, 
Facet eds generally see High- 


5. Boreas, exemptions see 
76. Cloughessy v. Waterbury, 51 
405, 50 AmR 38; Williams v. 
York, 214 N. Y. 259, 108 NE 
448; Lichtenstein v. New York, 159 
N. Y. 500, 54 NE 67 [rev 29 App, Div. 
542, 51 NYS 642]. 

Duty as to snow or ice on side- 
walks see infra §§ 1800, 1801. 


in- 


1020 [43 C.5.] 


applies that it must exercise ordinary care in re- 
moving defects and obstructions caused by accumu- 
lations of snow and ice which render the street 
unsafe for travel,? particularly where the exist- 
ence of the accumulation is due to some other act 
or neglect on the part of the municipality,’® such 
as the defective construction or condition of the 
or the condition of a water 
The municipality is not, however, an 
insurer of the safety of its streets nor is it re- 
quired to meet every emergency;*! it is only -re- 
quired to exercise ordinary care to keep them in a 
reasonably safe condition,®? which must be deter- 
mined by the locality, climate, weather conditions, 
and other circumstances,®* it being frequently im- 
possible or entirely impracticable to keep the streets 


way,7? 
hydrant.*° 


77. Me.—Ellis v. Lewiston, 89 Me. 
60, 35 A 1016; Rogers v. Newport, 62 
Me. 101. 

Md.—Magaha v. Hagerstown, 95 
Md. 62, 51 A 832, 93 AmSR 317. 


N. H.— Dutton v. Weare, 17 N. H. 
34, 48 AmD 590. 

N, Y.—Haight v. Elmira, 42 App. 
Div. 391, 59 NYS 193. 

Oh.—Cincinnati v. Grebner, 25 Oh. 
Cir Ctal 700. 

Pa.—Decker v. Scranton, 151 Pa. 


241, 25 A 36, 31_AmSR 757 
Vt.—Green v. Danby, 12 Vt. 338. 


Man.—Kennedy v. Portage la 
Prairie, 12 Man. 634, 

Ont.—Hogg v. Brooke, 7 Ont. L. 
218; 3 ontWR 0. 


Care required ah ue streets 
eraily see supra § 1 

78. Md.—Magaha e ‘Hagerstown, 
95 Md. 62, 51 A 832, 93 AmSR 317. 

N. Y.—Loretz v. New York, 148 
App. Div. 721, 132 NYS 988. 

Oh.—Cincinnati v. Grebner, 25 Oh. 
Cire ser 000: 

Okl.—Chickasha v. Daniels, 251 P 
78 

Pa.—Decker v. Scranton, 151 Pa. 
241, 25 A 36, 31 AmSR 757. 

[a] Rule applied.—Where a city 
contractor, under a permit issued by 
the city, and with the supervision 
of the city’s water department, used 
an engine connecting with a city 
hydrant, and discharged a large quan- 
tity of water upon the surface of the 
street, which froze and accumulated 
by thin layers until the street was 
filled with ice, which was _ slippery 
and uneven, the ice constituted a 


gen- 


defect in the street. Loretz v. New 
york 148 App, Div. 721, 132 NYS 
8. 
{b] Sprinkling streets.—Where a 


municipality permits paved streets 
to be sprinkled in freezing weather, 


causing formation of smooth ice, it 
is liable for injuries. Chickasha v. 
Daniels, (Okl.) 251 P 978. 
Crosswalks see infra § 1802. 
Sidewalks see infra § 1801. 
73. . Decker. Vv... Seranton; wild is4Pa: 


241, 25 A 36, 31 AmSR 757; Durochie 
v. Cornwall, 23 Ont. 355; Cochrane 
v. Hamilton, 3 OntWR 739. 

80. Belleview v. England, (Ky.) 
118 SW 994; Cincinnati v. Grebner, 
2ZonOn Cir, Ct 7.00. 

[a] For example, where a city 
negligently allowed water from a 
broken main to escape into the 
street, which formed ice that re- 
mained so long that the city had 
sufficient notice to have repaired the 
condition, it is liable for an injury 


therefrom. Belleview v. England, 
(Ky.) 118 SW 994. i 

81. Dorgan v. St. Paul, 138 Minn. 
347, 165 NW 1381; Peard v. Mt. Ver- 


non, 83 Hun 250, 31 NYS 395 [aff 158 
N. Y. 681, 52 NE 1125]; Mueller v. 
Milwaukee, 110 Wis. 623, 86 NW 162; 
Hogg v. Brooke, 1 Ont WR 568. 

{a] A person who while crossing 
a street at a place not prepared for 
foot passengers falls on the ice on 
the street, and who does not show 


MUNICIPAL CORPORATIONS 


snow.® 


main or 


ercise ordinary 


that he fell because of any action- 
able defect in the street, cannot re- 
cover. Mueller v. Milwaukee, 110 
Wis. 623, 86 NW 162. 

[b] The digging of a drainage 
trench in snow and ice along’ the 
curb in the spring of year to give 
escape for meited snow, and leaving 
the trench unguarded, does not 
amount to negligence on the part 
of the municipality. . Dorgan v, St. 
Paul, 138 Minn. 347, 165 NW 131. 

82. McDonald v. Toledo, 63 Fed. 
60; Peard v. Mt. Vernon, 83 Hun 250, 
31 NYS. 395 [aff HOS ING ee ee 52 
NE 1125]. 

Generally see supra § 1785. 

83. ‘McDonald v. Toledo, 63 Fed. 
60; Magaha v. Hagerstown, 95 Ma. 
62, 51 A 832, 93 AmSR 317; Gerrie 
7. Port Huron, 226-Mich. 636, 198 
NW 236; Peard v. Mt. Vernon, 83 
Hun 250, 31 NYS 395 [aff 158 N. Y. 
681, 52 NE 1125]. 

84. Gerrie v. Port Huron, 226 
Mich. 630, 198 NW 236; Spillane v. 
Fitchburg, 177. Mass. 87, 58 NE 176, 
83 AmSR 262; Lichtenstein v. New 
York, 159 N. Y. 500, 54 NE 67; Peard 
v. Mt. Vernon, 83 Hun 250, 31 NYS 


395 [aff 158 N. Y., 681 mem, 52 NE 
1125 mem]. 
85. Gerrie v./Port. Huron, 226 


Mich. 630, 635, 198 NW 236; Lueking 
v. Sedalia, 180 Mo. A. 208, 167 SW. 
1152; Mueller v. Milwaukee, 110 Wis. 
623, 86 NW 162; Andrews v. Calgary, 
(Alta.) 70 DomLR 753. 

“The city was not required to 
guard against the climatic incident 
of sleet or rain freezing on the pave- 
ment and_rendering it slippery.” 
Gerrie v. Port Huron, supra. 

Crosswalks see infra § 1802. 

Sidewalks see infra § 1800. 

86. Hutchinson v. Ypsilanti, 103 
Mich. 12, 61 NW 279; Peard v. Mt. 
Vernon, 88 Hun 250, 31 NYS 395 [aff 
158 N. Y. 681 mem, 52 NE 1125 mem]. 

87. Haight v. Elmira, 42 App. Div. 
OO DO NYS 193. 

Crosswalks see infra § 1802. 

Sidewalks see infra §§ 1800, 1801. 


88. Cross references: 

Liability of abutting owners see in- 
fra § 1869. 

Notice of snow or ice see infra §§ 
1803, 1804. 

Teich ee exemptions see infra § 


Time for removal of snow or ice see 

infra § 1805. 

89. See supra §§ 1785, 1789. 

90. Colo.—Denver y. Rhodes, 24 
Colo. A. 114, 183.P 786. 

Conn.—Ritter v. Shelton, 135° A 
5385; Schroeder v. Hartford, 104 Conn, 
334, 1382, A 901s.Carl .v. New Haven, 
93 Conn. 622, 107 A B02) uss Asede ye las 
Cloughessey vy. Waterbury, 51 Conn. 
405, 50 AmR 88. 

Towa.—Buffalo. v. Des Moines, 193 


Iowa 194, 186 NW 844; Collins v. 
ye paabeia Bluffs, 382 Iowa 324, 7 AmR 
Lowell, 10 Cush. 


earns .—Hall v, 


Minn.—MeManus vy. Duluth, 147 


[§§ 1799-1800 _ 


| clear of snow and ice,®* aid no action ordinarily 

lies for injuries caused by a mere slippery con- 

dition of the way due to a recent fall of rain or 
So also a municipality is not liable for 
an accumulation of snow in the street caused by 
cleaning off sidewalks and street car tracks,** unless 
the accumulation forms a dangerous obstruction to 
travel, and the municipality fails to exercise ordi- 
nary care in removing it within a reasonable time.** 

[§ 1800] bb. On Sidewalks**—(aa) In General. 


The rule requiring a municipal corporation to ex- 


care to keep its sidewalks in a 


reasonably safe condition for the ordinary purposes 
of travel®® applies to the removal of accumulations 
of ice and snow;%° and for injuries due to its neg- 
ligence in this regard it will be liable.®* 


But a 


Minn. 200, 179 NW 906; Olson vy. St. 
Paul, 141 Minn. 434, 170 NW 586. 

Mo.—Norton v. St. Louis, 97 Mo. 
537, 11 SW 242. 

Nebr.—McCollum v. South Omaha, 
84 Nebr. 413, 121 NW 438. 

N. Y.—Schneider v. New York, 143 
App. Div. 216, 128 NYS 45; Kortlang 
v. Mt. Vernon, 129 App. Div. 535, 114 


NYS 252; Beck v. Buffalo, 50 App. 
Div. 621, 63 NYS 499. 
Pa.—Holbert v. Philadelphia, 221 


Pa. 266, 70 A 746, 20 LRANS 201; 
Leisenring v. Nanticoke Borough, 33 
Pa. Super. 305. 

Alta.—Touhey v. Medicine Hat, 5 
Alta. L. 116, 10 DomLR 691, 23 West 
LR 880. 

Ont.—Durochie v. Cornwall, 23 Ont. 
355; Burns v. Toronto, 42 ac Q. 
B. 560. 

91. Colo.—Denver v. Rhodes, 24 
Colo. A. 114, 131. P 786. 

Conn.—Schroeder vy. Hartford, 104 


Conn, 334, 132: A 901; Lucy v. Nor- 
wich>,. 93:)- Conh., +5 45,, )L06) Am “Tees 
Cloughessey v. Waterbury, 51 Conn. 


405, 50 AmR 38; Dooley v. Meriden, 
44 Conn. 117, 26 AmR 433. 
Til. —Virginia v. Plumer, 65 Ill. A. 


419. 
Iowa.—Allen v. Ft. Dodge, 183 
Iowa 818, 167 NW 577; Templin v. 


Boone, 127 Iowa 91, 102 NW -789; 
Collins v. Sounex Bluffs, 32 Iowa 
324, 7 AmR 20 

Mi Baltimore v: Marriott, 9 Md. 
160, 66 AmD 326. 

Mass. —Street v. Holyoke, 105 Mass. 


82, 7 AmR 500; Hall v. Lowell, 10 
Cush. 260. 
Minn.—McManus v. Duluth, 147 


Minn. 200, 179 NW 906 

Mo.—Russell Vv. Sincoe Realty Co., 
293 Mo. 428, 240 SW 147; Norton v. 
St. Louis, $97 Mo. 537, 11 SW 242; 
ge vemmeyer v. Kansas City, 71 Mo. A 


Mont.—Douris y. Butte, 64 Mont. - 
Ade OF) VP’ 100i 

Nebr.—Foxworthy v. Hastings, 25 
Nebr. 133, 41 NW 132. 

N. Y.—Williams v. New York, 214 
N. Y. 259, 108 NE 448; Spielmann Vv. 
New York, 180 App. Div. 890 mem, 
166 NYS 1115 mem; Kortlang y. Mt. 
aan 129 App. Div. 635, 114 NYS 
252; Beck v. Buffalo, 50 "App. Div. 
621, 63 NYS 499; Deufel v. Long 
Tsland City, 19 App. Div. 620, 46 
NYS 355; Hawley v. Gloversville, 4 
App. Div. 348, 38 NYS 647. 


Pa.—Holbert v. Philadelphia, 221 
Pa. 266, 70 A 746, 20 LRANS 201; 
Rothacker v. Philadelphia, 42 Pa. 


een ee 
an.—Sydney v. Sy aes yupyeOan: 
C. 232, 50 DomLR 35 _ a 

Alta.—Fletcher oe Calgary, 16 
Alta, L. 475, 60 DomLR 357, [1921] 
2 West Wkly 680; Touhey Vv. Medi- 
cine Hat, 5 Alta. L. 116, 10 DomLR 
691, 23 WestLR 880. 

And see infra text and notes 10-13, 
See also infra § 1801, 

[a] A municipality under statu- 
tory obligation to keep a street in 
repair is liable for injuries caused 


For later cases, developmonts and changes in the law see cumulative Annotations, same title, page and note number. 


i 


§ 1800] 


municipality is not bound to keep its sidewalks 
absolutely free from snow and ice at all times 
It is only required 
to exercise ordinary care to keep them in a reason- 
ably safe condition,®* which must be determined 


and under all circumstances.” 


by allowing ice to remain on the side- 
walk in a condition dangerous to 
pedestrians. Sydney v. Slaney, 59 
Can, S. C. 232, 50 DomLR 351 [dism 
app 53 N. S. 37, 46 DomLR 164]. 

Crosswalks see infra § 1802. 

92. Conn.—Carl v. New Haven, 93 
Gonns 6225) 10% 2A 502813) TAR as 
Landolt v. Norwich,.37 Conn. 615. 

Ida.—Wilson vy. Idaho Falls, 17 Ida. 
425, 105 P 1057. 

Ill.— Chicago v. Hutchinson, 129 Ill. 
A, 239. 

Ind.—Linton y. Jones, 75 Ind. A. 
320, 130 NE 541. , 

Iowa.—Smith v. Sioux City, 200 
Iowa 1100, 205 NW 956; Allen v. Ft. 
Dodge, 183 Iowa 818, 167 NW 577; 
Finnane vy. Perry, 164 Iowa 171, 145 
NW 494. 

Ky.—Newport v. Schmit, 191 Ky. 
585, 231 SW 54. ’ 

Mich.—Mayo v. Baraga, 178 Mich. 
171, 144 NW 517; Jefferson v. Sault 
Ste. Marie, 166 Mich. 340, 130 NW 
610; Kannenberg v, Alpena, 96 Mich. 

38, 55 NW 614. ‘ 

: Mo.—Albritton v. Kansas City, 192 
Mo. A. 574, 188 SW 239. 

Mont.—-O’Donnell v. Butte, 65 Mont. 
463, 211 P 190, 32 ALR 1284, Mc- 
Enaney v. Butte, 43 Mont, 526, 117% 

893. 

Px Y.—Kinney v. Troy, 108 N. Y. 
667, 15 NE 728; Schneider v. New 
York, 143 App. Div. 216, 128 NYS 
45: Winckler v. New York, 129 App. 
Div. 45, 113 NYS 412; Kleyle v. Os- 
wego, 109 App: Div. 330, 95 NYS 879, 
Rogers v. Rome, 96 App. Div. 427, 89 
NYS 130; Buck v. Glens Falls, 4 App. 
Div. 323, 38 NYS 582 [aff 156 N. Y. 
683 mem, 50 NE 1115 mem]; Kleng 
v. Buffalo, 72 Hun 541, 25 NYS 445 
[aff 156 N. Y, 700 mem, 651 NE 1091 
et och -aeting v. Philadelphia, 15 


RED iStars OMe ; 
Par Va.—Holsberry v. Elkins, 86 W. 


Vas 487, 108 SH 271; Boyland v. 
Parkersburg, 78 W. Va. 749, 90 SE 
Fae eee vy. Winnipeg, 12 Man. 
eee Reasons for rule—(1) “It 


Id be a great hardship, and in- 
Solve ruinous expense, if all of the 
city’s streets subject to being affected 
by winter’s storms are to be con- 
stantly watched and diligently kept 
in a thoroughly good condition. 
amount of diligence can supply an 
adequate force or adequate means to 
prevent the inevitable accumulation 
of snow during winter storms, or the 
occurrence of ice during the period 
when it is alternately thawing and 
freezing.” O’Donnell v. Butte, 65 
Mont. 463, 211 P 190, 193, 32 ALR 
1284. (2) “Running through ario the 
cases to which our attention has been 
called on this subject, we find the 
general proposition that ice or snow 
upon a sidewalk or in a street is 
not to be classed with dangerous ob- 
structions, such as a city is required 
to remove. It would be more ac- 
curate to say that it is a dangerous 
obstruction, but that it is excepted 
from the category of obstructions for 
which the city is liable upon the 
ground of the impracticability of the 
city’s removing it. There are, for 
example, in this city many hundreds 
of miles of sidewalks upon which 
snow falls and ice forms when the 
weather suits, and immediately upon 
fits fall the snow 1s beaten down by 
the feet of thousands walking over 
lit. To some extent the sidewalks and 
streets may be and are cleared of 
such obstruction, but to remove it 
entirely or to a degree that would 
render it not dangerous, is imprac- 
‘ticable and therefore not embraced 
'm the law’s reasonable requirements. 
‘There is another reason for making 


No. 


MUNICIPAL CORPORATIONS 


negligent.%® 


snow or ice, on the sidewalks and 
in the streets, an exception to that 
dangerous condition for which a city 
is liable, that is, when that condition 
exists generally, it is obvious and 
every one is on his guard. Any 
pedestrian on the sidewalk or travel- 
ler in the street is warned by all 
his surroundings that ice and snow 
abound and consequently danger of 
slipping and falling is to be appre- 
hended at every step. The law is 
reasonable in this, as in all things.” 
Reedy v. St. Louis Brewing Assoc., 
ae Mo. 523, 586, 61 SW 859, 53 LRA 

Crosswalks see infra § 1802. 

93. U. S—Clark v. Chicago, 5 F. 
Cas. No. 2,817, 4 Biss. 486. 

Conn.—Carl v. New Haven, 93 Conn. 
622, 107,A 502,13 AlGR. 1: 

Ill.—Chicago v. McGiven, 78 Tll. 
347; Gibson v. Johnson, 4 Ill. A. 288. 

Iowa.—Finnane vy. Perry, 164 lowa 
171, 145 NW 494. 

Minn.—Olson y. St. Paul, 141 Minn. 
434, 170 NW 586. 

Mo.—Albritton vy. Kansas City, 192 
Mo. A. 574, 188 SW 2389; Jackson v. 
Kansas City, 181 Mo. A. 178, 167 SW 
1150; Cowgill v. St. Joseph, 180 Mo. 
AM S2i5e 161 owe 25 Te 

Mont.—O’Donnell v. Butte, 65 Mont. 


463, 211 P 190, 32 ALR 1284; Kansier 


v. Billings, 56 Mont. 250, 184 P 6380; 
eeeuaney -v. Butte, 438 Mont. 526, 117 

N. Y.—Owen vy. New York, 141 App. 
Div. 217, 126 NYS 38; Kortlang v. 
Mt. Vernon, 129 App. Div. 535, 114 
NYS 252; Rogers v. Rome, 96 App. 
Div. 427, 89 NYS 130; Berger v. New 
York, 65..App. Div. 394,573 NYS) 745 
Staley v. New York, 37 App. Div. 
598, 56 NYS 237; Kleng v. Buffalo, 
72 Hun 541, 25 NYS 445 [aff 156 N. Y. 
700 mem, 51 NE 1091 mem]. 

N. D.—Jackson y. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 75. 

S. D.—Heather v. Mitchell, 47 S. D. 
281, 198 NW 353; Smith v. Yankton, 
23 S. D. 352, 121 NW. 848. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SE 347. 

Wis.—Hyer v. Janesville, 101 Wis. 
371, 77 NW 729. 

Crosswalks see infra § 1802. 

94. U. S.—Clark v. Chicago, 5 F. 
Cas. No. 2,817, 4 Biss. 486. 

Conn.—Carl v. New Haven, 93 Conn, 
622, 107 A 502, 18 ALR 1. 

Kan.—Evans vy. Concordia, 74 Kan. 
70, 85 P 813, 7 LRANS 933. ; 

Minn.—Olson vy. St. Paul, 141 Minn. 
434, 170 NW 586. 

Mo.—Suttmoeller vy. St. Louis, 230 
SW 67. 

N. Y.—Gaffney v. New York, 218 
N. Y. 225, 112 NB 725> Williams. v. 
New York, 214 N. Y. 259, 108 NE 
448: Mitchell v. Dannemora, 178 App. 
Div. 239, 164 NYS 917; Winckler v. 
New York, 129 App. Div. 45, 118 
NYS 412; Cupp v. Elmira, 126 App. 
Div. 539, 110 NYS 742; Moran v. New 
York, 98 App. Div. 301, 90 NYS 596; 
Rogers v. Rome, 96 App.| Div. 427, 
89 NYS 130; Thompson v. Saratoga 
Springs, 22 App. Div. 186, 47 NYS 
1032; Kleng v. Buffalo, 72 Hun 541, 
25 NYS 455 [aff 156 N. Y. 700 mem, 
51 NE 1091 mem]. 

N. D.—Jackson y. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 75. 

Pa.—Gardner v. Philadelphia, 221 
Pa. 247, 70 A 721. 

S. D.—Smith v. Yankton, 23 S, D. 
352, 121 NW 848. 

Utah.—Scoville v. Salt Lake City, 
11 Utah 60, 39 P 481. 

W. Va.—Boyland vy. Parkersburg, 
78 W. Va. 749, 90 SE 347. 

Man.—Taylor vy. Winnipeg, 12 Man. 
479, : 
Que.—Montreal v, St. Arnaud, 36 
Que. K. B. 341. 

[a] Rule stated.—Whether, in a 
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with reference to the locality, climate, weather con- 
ditions, and other circumstances of the particular 
case ;°* and a municipality will not be liable unless 
it is shown that under the circumstances it was 


given case, a city can be said to 
have been negligent where a pedes- 
trian falls on an icy sidewalk and 
is injured, may depend upon a great 
variety of circumstances, as, for ex- 
ample, the nature and extent of the 
ice formation, the length of time 
it had previously existed, the condi- 
tions that prevailed generally during 
that time as to the presence, cr ab- 
sence, of snow and ice, the loeation 
of the walk, and its frequent, or 
infrequent, use by travelers: and if 
under all the attending ‘circum- 
stances it could, in the discharge of 
its general duty to exercise ordinary 
care to maintain its streets in a rea- 
sonably safe condition for travel and 
reasonably discovered and removed 
the obstruction of ice, or the danger 
arising from its presence, in time to 
have prevented the injury, then it 
should be held to have been negligent. 
Suttmoeller vy. St, Louis, (Mo.) 230 


SW 67. 

[ The expense of possible rem- 
edial measures and the physical re- 
sources at the city’s command must 
oe. Seared ae other circum- 

ces. arl v. New Hav 
622, 107, Ao 502, 48 ALR tae ts eae 
onn.—Carl jy. 
supra New Haven, 
owa.—Maine v. Des Moi 
Towa, eae 181, NVolose, eae nee 
ich.—-Hopson v, Detroit, 235 Mich. 
243, 209 NW 161; Mayo v. Barco 
178 Mich. 171, 144 NW 517: Kannen. 
peng v. Alpena, 96 Mich. 53, 55 NW 


Mo.—Suttmoell 5 i 
SW 67. er v. St. Louis, 230 


N. Y.—Gaffney v. N 
N. ¥. 225, 112 PERE AE? 


Buffalo, 121 
Hart v. New York, 92 N. Me 


[aff 28 Hun 254, 
(rev 62 HowPr 255, 4 NYMonthLBul 


156 “Ne YOAG 3s 
erlihy v. 
165 NYS 644; Lawles 
Troy, 18 NYS 506; Winne v. ‘Albay 
ae oe Aart v. Greenbush 3 
a N. Y. : 
= 1100 mem]. end eae 
. D.—Jackson vy. Grand Forks 
N. D. 601, 140 NW 718, 45 LRANS is 
. Va.—Holsberry vy, Elki i 
Wa. 28%, 103 SE 271. hea 
is.—Hyer v. Janesvill i 
Th a NW oe e, 101 Wis. 
ue.—Olive v. Westmou 
ee 426. . page ser 
a In Ontario (1) under iS 
nicipal Institutions We a See eens 
ity is not liable for injury to a per- 
son falling on a sidewalk “owing to 
snow or ice “unless in case of: gross 
negligence by the corporation,” 
man vy. Ottawa, 56 Can. S. C. 80 39 
DomLR_669 [dism app 39 Ont. TL 
176, 34 DomUR 632]; Cokers v. Belle_ 
ville, [1924] 2 DomLR 383 [app al- 
lowed on other grounds 56 Ont. L. 
451, [1925] 2 DomLR 250]; German 
v. Ottawa, 39 Ont. L. 176, 12 OntwN 
64, 34 DomLR 632 [allowing app 11 
OntWN. 331, and app dism 56 Can. 
Ss. C. 80, 89 DomLR 669]; Killeleagh 
v. Brantford, 38 Ont. L. 35, 11 Ont 
WN 81, 32 DomLR 457; Palmer y, 
Toronto, 38 Ont. L. 20, 11 OntwNn 
79, 32 DomLR 541; Huth v. Windsor, 
84 Ont. L. 245, 8 OntWN 574, 24 Dom 
LR 875 [app dism 9 OntWN 114]; 
Ince v. Toronto, 27 Ont. A. 410 [app 
dism 31 Can. S. C. 323]; McQuillan 
v. St. Mary’s, 31 Ont. 401; Durochie 
v. Cornwall, 28 Ont. 355; Forward v. 


Toronto, 15, Ont. 370; —Bingham vy. 
Trenton, 17 OntWN 277; Hutchi- 
son y. Toronto, 16 OntWN 372; 
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Snow or ice in original state; smooth surface.°® 
It is ordinarily held that a municipality is not 
liable for failure to remove snow or ice so long 
as they exist in their original and natural state,°’ 
and that no action will lie for injuries caused by 
a mere slippery condition of a sidewalk due to a 
smooth coating of ice or snow,®* unless such con- 
dition was due toa preéxisting defect in the side- 
walk or to other negligence on the part of the mu- 


nicipality,°® or is permitted to 


unreasonable time;! and the municipality is not 
sprinkle sand over such 
It has also been held that the rule 


liable for failure to 
slippery walk.” 


MUNICIPAL CORPORATIONS 


remain for an 


of nonliability for a mere slippery condition of a 


McAfee v. Deseronto, 15 OntWN 
98; Seames v. Bellevue, 12 OntWN 
414; Ellis v. Toronto, 12 OntWN 128 
[app dism 12 OntWN 205]; Lynn v. 
Hamilton, 10 OntWR 329; Ludgate 
v. Ottawa, 8 OntWR 257; Mahoney v. 
Ottawa, 3 OntWR 695; Mann v. St. 
Thomas, 1 OntWR 480; .Stevens v. 
Chatham, 1 OntWR 199. (2). “Bo. 
show gross negligence, some danger 
peculiar to the spot where the acci- 
dent occurred must be shown. 
Cokers v. Belleville, [1924] 2 DomLR 
333 [app allowed on other grounds 
56 Ont, L. 451, [1925] 2 DomLR 250]. 

96. Accumulations caused by de- 
fects see infra § 1801. 

97. Smith v. Sioux City, 200 lowa 
1100, 205 NW 956; Eickelberg v, Wa- 
terloo, 197 Iowa 1219, 198 NW 638; 
Cregg v. Springville, 188 Iowa 239, 
174 NW 23: Allen v. Ft. Dodge, 183 
Towa 818, 167 NW 577; Finnane v. 
Perry, 164 Iowa 171, 145 NW 494; 
Griffin v. Marion, 163 Iowa 435, 144 
NW 1011; Berger _v. Salt Lake City, 
56 Utah 403, 191 P 233, 13 ALR 5. 

98. Ida.—Wilson v. Idaho Falls, 
17 Ida. 425, 105 P 1057. 

Ill.—Chicago v. McGiven, 78 Ill. 
347; Barker v. Rockford, 239 Ill. A. 
528: Hppley v. Chicago, 221 Ill. A. 
411: Kline v. Sterling, 208 Ill. A. 337; 
Miklaszewski v. Chicago, 194 Ill. A. 
614; Hast Dubuque v. Brugger, 118 
Ill, A. 421; Chicago v. McDonald, 111 
Tll. A. 436; Metzger v. Chicago, 103 
Tll. A. 605; Aurora v. Parks, 21 I11. 
A. 459; Gibson v. Johnson, 4 aR betas 
288. 

Ind.—Linton v. Jones, 75 Ind. A. 
320, 130 NE 541; McQueen v. BHlkhart, 
14 Ind, A. 671, 43 NE 460. 

Iowa.—WHickelberg v. Waterloo, 197 
Iowa 1219, 198 NW 638; Ray v. Coun- 
cil Bluffs, 193 Iowa 620, 187 NW 
447: Gregg v. Springville, 183 Iowa 
239,174 NW 23; Allen v. Ft. Dodge, 
183 Iowa 818, 167 NW 577; Finnane 
v. Perry, 164 Iowa 171, 145 NW 4°4, 
Griffin v. Marion, 163 Iowa 435, 144 
NW 1011; Dempsey v. Dubuque, 150 
Towa 260, 132 NW _ 758; Tobin v. 
Waterloo, 131 Iowa 75, 107 NW 1031; 
Broburg v. Des Moines, 63 Iowa 523, 
19 NW 340, 50 AmR 756. 

Kan.—Evans v. Concordia, 74 Kan, 
70, 85 P $13, 7 LRANS 933. 

Ky.—Newport v. Schmit, LOTS Key: 
585, 231 SW 54; Varney v. Coving- 
ton, 155 Ky. 662, 160 Sw_173. 
Me—Smyth v. Bangor, 72 Me. 249. 

Mass.—Billings v. Worcester, 102 
Mass. 329, 3 AmR 460; Nason v. Bos- 
ton, 14 Allen 508; Stanton v. Spring- 
field, 12 Allen 566. . 

Minn.—Boyd v. Duluth, 164 Minn. 
19, 63, 204 NW 562; Nichols yv. Buhl, 
189 NW 407; McManus vy, Duluth, 
147 Minn. 200, 179 NW_ 906; Smith 
v. Cloquet, 120 Minn. 50, 139 NW 
141; Henkes v. Minneapolis, 42 Minn. 
530, 44 NW 1026. 

Mo.—Wolf v. Kansas City, 296 Mo. 
95, 246 SW 236; Reno v. St. Joseph, 
169 Mo. 642, 70 SW 123; Abbott v. 
Springfield, (A.) 210 SW 443; Albrit- 
ton v. Kansas City, 192 Mo. A. 574, 
188 SW 239; Studer v. St. Joseph, (A.) 
185 SW 1196; Jackson v. Kansas City, 
181 Mo. A. 178, 167 SW 1150; Cowgill 
v. St. Joseph, 180 Mo. A. 327, 167 SW 


1157; Lueking v. Sedalia, 180 Mo. A. 
203,-167 SW 1152; Kelley v. St. Jo- 
seph, 170 Mo. A. 358, 156 SW 804; 
Canterbury v. Kansas City, 149 Mo. 
A. 520, 131 SW 120. 

Nebr.—Bell v. York, 31 Nebr. 842, 
48 NW 878. 
‘ N. Y¥.—Dupont yv. Port Chester, 204 
N. Y. 351, 97 NE 735, 39 LRANS 
1167, AnnCas1913C 1066; Kaveny v. 
Troy, 108 N. Y. 571, 15 NE 726 [dist 
Scanlon vy. Weedsport, 85 App. Div. 
623, 82 NYS 577 (where snow was 
allowed to remain on a portion cf 
a sidewalk, although the remnjining 
portions of the walk were cleared) ]; 
Kinney v.: Troy, 108 N. Y. 537, 15 
NE 728; Taylor v. Yonkers, 105 N. Y. 
202, 11 NE 642, 59 AmR 492; Cupp 
v.. ‘Elmira;,? 126). App. Divalosg, sik0 
NYS 742; Anthony vy. Glens Falls, 4 
App. Div. 218, 38 NYS 536 [aff 153 
N. Y. 682 mem, 48 NE 1104 mem]; 
Tobey v. Hudson, 49 Hun 313, 2 NYS 
180. And see Osborne v. North 
Tarrytown, 180 App. Div. 224, 167 
NYS 681 (slipping on autumn leaves 
wet by two hours’ rain). 

N. C.—Cresler v. Asheville, 134 
NaS 


311, 46 SE 738. 
. D.—Jackson v. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 15, 

Oh.—Norwalk v. Tuttle, 73 Oh. St. 
242, 76 NE 617; Chase v. Cleveland, 
44 Oh. St. 505, 9 NE 225, 58 AmR 
843; Ritter v. Toledo, 27 O. © A. 
443; Stamberger v. Cleveland, 22 Oh. 
Cir. Ct. 65, 12 Oh. Cir. Dec. 42; Bur- 
linghauser v. Laisy, 11 OhNPNS 348. 
And see Nottingham y. Hoffman, 16 
Oh. Cir, Ct.._N.°S. 238 flaff 2859 Oh: 
St. 447 mem, 98 NE 1126 mem] (same 
rule applies to ice on steps leading 
down from a street to a subway). 

Pa.—Smith v. Shamokin Borough, 
268 Pa. 170, 110 A 640; Green v. Hol- 
lidaysburg, 236 Pa. 4380, 84 A 78d; 
Holbert v. Philadelphia, 221 Pa. 2€6, 
70 A 746, 20 LRANS 201; Hendrick- 
son v. Chester City, 221 Pa. 120, 70 
A 552; Ingram v. Philadelphia, 35 Pa. 
Super. 305; Blaine v. Philadelphia, 23 
Pa. Super. 177; Strayline v. Philadel- 
phia, 15 Ra. Dist. 387; Fry v. Mercer 
Borough, 4 Pa. Co. 604. 

S. D.—Heather v. Mitchell, 47,S. D. 
281, 198 NW 358: Smith v. Yankton, 
23 S. D. 352, 121 NW 848. 

Utah.—Berger v. Salt Lake City, 
56 Utah 403, 191 P 233, 13 ALR 5. 

Wash.—Calder v. Walla Walla, 6 
Wash, 377, 33 P 1054. 

Wis.—Mundell v. Milwaukee, 210 
NW 677; Griswold v. Camp, 149 Wis. 
399, 185 NW 754; De Pere v. Hibbard, 
104 Wis. 666, 80 NW 9338; Beaton wv. 
Milwaukee, 97 Wis. 416, 73 NW 53; 
Hausmann v. Madison, 85 Wis. 
55 NW 167, 39. AmSR 834, 21 LRA 
263; Grossenbach vy. Milwaukee, 
Wis, 31, 26 NW 182, 56 AmR 614; 
Cook v. Milwaukee, 27 Wis. 191; Cook 
v. Milwaukee, 24 Wis. 270, 1 AmR 


183. 

Ont.—Burns vy. Toronto, 42 W. C. 
Qi1B? 3560; 

Que.—Montreal v. St. Arnaud, 26 
Que. K. B. 341. 

[a] In Connecticut it is held that, 
where a sidewalk had become danger- 


ous for travelers, by an accuraula- 
tion of ice, and the city had ample 


walk applies to cases where the presence of the 
ice or snow causing such condition is due to arti- 
ficial as well as natural causes,? as where it is 
caused by the freezing of snow carried upon the 
sidewalk by the feet of travelers,* or by ice formed 
from water escaping from a hose® or from a fire 
engine,® or from adjoining premises.* 
hand it has been held that, where the condition 
of the sidewalk is due to some local cause affect- 
ing only a particular place rather than to condi- 
tions prevalent generally, and may be remedied by 
the exercise of reasonable deligence, the municipal- 
ity will be liable,* although there is authority to 


On the other 


notice of its condition and might 
have rendered it safe by reasonable 
expenditure, it is liable to a traveler 
injured by falling thereon, although 
there was no structural defect in the 
sidewalk and the ice was smooth and 
the icy condition extended through- 
out the city. Cloughessey vy. Water- 
pens 51 . 405, 50 AmR_ 38; 

ooley v. eriden, 44 Conn. 117, 26 
AmR 433. tea ug 

Crosswalks see infra § 1802. 

99. See infra § 1801. 

1. Chicago v. Hutchinson, 129 Ill, 
A. 239; Wren v. Seattle, 100 Wash. 
67, 170 BP 342, 3 ALR 1123. 

Time for removal see infra § 1805. 

2. McGuinness: v. Worcester, 160 
Mass. 272, 35 NE 1068. 

3. Barker v. Rockford, 239 Ill. A. 


528; Nason v. Boston, 14 Allen 
(Mass. ) 508; Henkes y. Minneapolis, 
42 Minn. 530, 44 NW 1026. 

4. Nason v. Boston, 14 Allen 


Ons tes v. Minneapolis, 42 Minn 
ae Scan: ‘Milvaukes, erik 1 
me ae 3 S83. Mitten tne Bc ane 
qilowel mek pee Ww. : 1 
APRON CRORES 
{BG lens Yoo.) SW" sre SERS 


N. Y.—Kortlang v. Mt. Ve 
App, Div, 535, 114 NYS 252000" 179 
Wis.—Hausmann y,. Madison, 85 


Wis. 187, 55 NW 1 
eet bee 67, 39 AmSR’ 834, 


[a] 
building.—Kaveny vy. Troy, 108 N. Y. 


Louis Brewing 


‘Assoc., 161 Mo. 523, 61 SW 859, 53 


LRA 805 (accidental discharge of wa- 
adjoining premises, which 
and slippery); 

A. 564, 


A.) 245 SW 197; Abbott v. Springfield. 
(Mo, A.) 210 Sw 443: Livingston © 
St. Joseph, 174 Mo. A. 636, 161 SW 
804; Barr v. Fairfax, 156 Mo. A. 295 
137 SW 631; Barry vy, Akron, 7 Oh’ 
Cir. Ct. N. S. 575, 578, 28 Oh. Cir. Ct. 
_ “The reasons which except sli 

ice on a sidewalk from the cateeeie 
of dangerous obstructions for which 
a city may be liable, do not exist 
in this case, _The water which was 
frozen here did not fall in rain or 
snow from the clouds; the city was 
not confronted with a thousand miles 
of ice-covered sidewalks to look 
after, nor were the people using the 
sidewalk at this point admonished by 
the general conditions surroundin 
them that ice was to be expected. 
The weather was dry, clear and cold 
there was ice at that point for a 
distance of about fifteen feet, but not 
elsewhere. That the condition was 
dangerous is demonstrated by the 
plaintiff's fall; that the danger could 
have been removed with little labor 
or expense is beyond question. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1800-1801] 


the contrary.® 


Defects subsequently arising; rough or uneven 
A municipality is bound to use ordinary 
and reasonable care to remove defects arising out 
of conditions occurring after snow has fallen or 
ice has formed,!® and where an accumulation of 
snow or ice has been allowed to pile up in drifts 

form in ridges, or so as to present a rough, 
uneven, or slanting surface, constituting a danger- 
ous obstruction, the municipality will be liable for 
failure to remove it,’ if it has notice thereof!” 
and a reasonable time has elapsed after notice.!8 


surface. 


Therefore, the city is not excused as 
it is when its powers are overcome 
by nature covering the face of the 
earth with ice and snow.” Reedy v. 
St. Louis Brewing Assoc., 161 Mo. 
5238, 538, 61 SW 859, 53 LRA 805. 

“We think that the better reason 
and the weight of the authority is 
that in a proper case the city may 
be held liable for injuries resulting 
solely from the icy condition of the 
sidewalk, when that icy condition is 
at @ particular place and different 
from the sidewalks in other parts of 
the city.” Barry v. Akron, supra. 

Ice forming from freezing of water 
from defective drain, culvert, etc. 
see infra § 1801. 

9. Billings v. Worcester, 102 Mass. 
329, 3 AmR 406. And see cases supra 
notes 3-7. 

10. Finnane v. Perry, 164 Iowa 
171, 145 NW 494. And see cases infra 
note 11. 

11. Ill.—Barker v. Rockford, 239 
Till. A. 528; Eppley v. Chicago, 221 
CEL i li Us 8 os 

Ind.—Linton v. Jones, 75 Ind. A. 
320, 130 NE 541, 

Iowa.—Smith v. Sioux City, 200 
Towa 1100, 205 NW 956; Parks v. 
Des Moines, 195 Iowa 972,191 NW 
728; Ray v. Council Bluffs, 193 Iowa 
620, 187 NW 447; Buffalo v. Des 
Moines, 193 Iowa 194, 186 NW 844; 
Gregg v. Springville, 188 Iowa 259, 
174 NW 28; Allen v. Ft. Dodge, 183 
Iowa 818, 167 NW 577; De Wall v. 
Sioux City, 181 Iowa 333, 164 NW 
6406; Rose v. Ft. Dodge, 180 Iowa 
ooh 155 NW 170; Finnane v. Perry, 
164 Iowa 171, 145 NW 494; Griffin v. 
Marion, 163 Iowa 435, 144 ‘NW 1011; 
Dempsey v. Dubuque, 150 Iowa 260, 
132 NW 758: Tobin v. Waterloo, 131 
Iowa 75. 107 NW 1031; Templin v. 
Boone, 127 Towa 91, 102 NW 789; 
Hodges v. Waterloo, 109 Iowa 444, 
80 NW 523: Huston vy. Council Bluffs, 
at Iowa 33, 69 NW 1130, 36 LRA 
Lie 

Kan.—Evans v. Concordia, 74 Kan. 
70. 85 P 813, 7 LRANS 933. 

Ky.—Varney v. ey aD 155 Ky. 
662. 160 SW 1738. 

Mass.—McAuley v. Preston? i eA} 
Mass. 503; Street v. Holyoke, 105 
Mass. 82, 7 AmR 500; Hutchins v. 
Boston, 97 Mass. 272 note; Luther v. 
Worcester, 97 Mass. 268. 

Minn.—Boyd v. Duluth, 164 Minn. 
19, 63. 204 NW 562; Nichols v, Buhl, 
152 Minn. 494, 198 NW 28: Nichols 
v. Buhl, 189 NW 407; McManus v. 
Duluth, 147 Minn. 200, 179 NW 906; 
Smith v. Cloquet, 120 Minn. 50, 139 
NW 141. 

Mo.—Suttmoeller v. St. Louis, 230 
Sw 67; Réno v. St. Joseph, 169 Mo. 
642, 70 SW 123: Norton v. St. Louis, 
97 Mo. Bou, LL SW 242; Beane v. St. 
Joseph, 911 Mo. A. 200, 240 SW 840; 
Kuhn y. St. Joseph, (A.) 234 SW 353; 
Abbott v. Springfield, (A.) 210 SW 
443; Krucker v. St. Joseph, 195 Mo. 
A. 101, 190 SW _ 644; Albritton v. 
Kansas City, 192 Mo. A. 574, 188 SW 
239: Studer v. St. Joseph, (A.) 185 
sw 1196; Jackson v. Kansas City, 
181 Mo. A. 178, 167 SW 1150; Cowgill 
v. St. Joseph, 180 Mo. A. "327, 167 
SW 1157; Barker v. Jefferson, 155 
Mo. A. 390, 137 SW 10; Canterbury 
v. Kansas City, 149 Mo. A. 520, 131 
SW 120; Quarles v. Kansas City, 138 
Mo. A. 45, 119 Sw 1019. 

Mont.—O’Donnell v. Butte, 65 
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But this rule has been held not to apply where 


walk where 


Mont. 463, 211 P 190, 82 ALR 1284; 
Douris v. Butte, 64 Mont, 211, 207 
P 1091; Townsend y. Butte, 41 Mont. 
410, 109 P 969. 

Nebr -—Nebraska City v. Rathbone, 
20 Nebr. 288, 29 NW 920. 

N. Y.— Williams v. New York, 214 
N. Y. 259, 108 NE 448; Keane v. 
Waterford, 130 N. Y. 188, 29 NE 130; 
Ballard v. pS 143 App, Div. 
719, 128 "NYS*%32 Hatch v. Elmira, 
142 App. Div. 174, 126 NYS 363; 
Kopper v. Yonkers, 110 App. Div. 747, 
97 NYS 425 [aff 188 N. Y. 592 mem, 
81 NE 1168 mem]; Seanlon v. Weeds- 
port, 85 App. Div. 623, 82 NYS 577; 
Beck vy. Buffalo, 50 App. Div. 621, 
63 NYS 499; Stone v. Poughkeepsie, 
15 App. Div. 582, 44 NYS 609; Jones 
Vo, Droy, 42 NVS> 792) Pati £27 IN 9X. 
671, 28> NE 255]. 

N. D.—Jackson v. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 75. 

Pa.—Green Vv. Hollidaysbure, 236 
Pa. 430, 84 A 785; McDevit v. Phila- 
delphia, 35 Pa. Super. 317; Moore v. 
Philade!phia, 33 Pa. Super. 194; 
Blaine v, Philadelphia, 33 Pa. Super. 
177; Wenlock y. Philadelphia, 18 Pa. 


Dist. 229; Scott v. Scranton, 5 Lack 
LegN 73. 
S. D.—Randall v. Hot Springs, 47 


S. D. 357, 199 NW 40; Heather v. 
Mitchell, sq Sha: 281, 198 NW 353. 
Utah.—Scoville v. Salt Lake City, 
11 Utah 60, 39 P 481. 
Wash.—Murray  v. 
Wash, 401, g A 
Seattle, 100 Wash. Oe 170 P 342, 3 
ALR 1123: Bull v. Spokane, 46 Wash. 
237, 89 P 555, 13 LRANS 1105. 
Wis.—Byington v. Merrill, 112 
Wis. 211, 88 NW 26: Salzer v. Mil- 
waukee, 97 Wis. 471, 72 NW 20: Paul- 
ae v. Pelican, 79 Wis. 445, 48 NW 
[a] “A surface of rough ice Stak 
inches thick may be as perilous. . 
as if it were a foot in thickness.” 
Williams v. New York, 214 N. Y. 259, 
263, 108 NE 448. 
Crosswalks see infra § 1802. 
Proximate cause of injury see infra 


§ 1841. 

12. See infra §§ 1803, 1804. 

13. See infra § 1805 

14. Wilson v. Tdaho Falls, 17 Ida. 
425, 105 P 1057; Jefferson v. Sault 
Ste. Marie, 166 ‘Mich, 340, 130 NW 


610: Rolf v. Greenville, 102 Mich. 544, 
61 NW 3; Vonkey v. St. Louis, 219 
IMO.) Slee Me Vas WO oD DOLE MEV 
Springfield, (Mo. A.) 210 SW 443; 
Albritton v. Kansas City, 192 Mo. 
A. 574, 188 SW 239; Mitchell v, Dan- 
nemora, 178 App. Div. 239, 164 NYS 
917; Hatch v. Elmira, 142 App. Div. 
174, 126 NYS 863. 

[a] Rule applied.—A city is not 
liable for injuries from slipping on 
an icy sidewalk resulting from the 
fact that a snowplow belonging to 
the city, after passing over the walk, 
left a ridge of snow and ice which 
had become’ compacted by the tread 
of pedestrians or congealed by the 
dripping of water from buildings, the 
city being under no obligation to re- 
move snow and ice from its streets. 
Jefferson v. Sault Ste. Marie, 166 
Mich. 340, 130 NW 610. 

[b] Where footprints made when 
snow is soft later freeze and cause 
rough and uneven surface, no liabil- 
ity attaches. Vonkey v. St. Louis, 
219 Mo. 37, 117 SW 733; Coy v. Kan- 
sas City, (Mo, A.) 243 SW 418; Gist 


the roughness and unevenness are produced by 
travel through snow and slush which afterward 
freeze and present no obstructive features which 
are not common to general snow and ice.1* 

[§ 1801] (bb) Accumulations Caused by Defects. 
A municipal corporation is liable for an injury due 
to an accumulation of ice or snow upon a side- 
its own negligence caused or 
tributed to its being there,’® as where it was due 
to the negligently defective construction or condi- 
tion of the walk,!® or a defective, insufficient, or 


con- 


v. St. Joseph, (Mo. A.) 220 SW 722. 

Crosswalks see infra § 1802. 

15. Conn.—Keating v. New Lon- 
don, 104 Conn. 528, 133 A 586; Gay- 
lord v. New Britain, 58 Conn. 398, 
20 A 365, 8 LRA 752. 

D. C.—Distriet of Columbia v.- 


Frazer, 21 App. 154. 

Ind.— Muncie v. Hey, 164 Ind. 570, 
74 NE 250. 

Mass.—McGowan v. Boston, 170 
Mass. 384, 49 NE 6338; Adams v. 


Chicopee, 147 Mass. 440, 18 NE 231; 
Spellman y. Chicopee, 131 Mass. 443; 
Sh v. Woburn, 109 Mass. 
Minn.—Roberts v. Buhl, 160 Minn. 
398, 200 NW 354; Nichols v. Buhl, 
152 Minn. 494, 193 NW 28; Nichols 
v. Buhl, 189 NW 407. 
N. Y.—McCarthy v. Fulton, 182 
App. Div. 337, 170 NYS 404; Pymm 
v. New York, 111 App. Div. 330, 97 
NYS 1108; Bishop v. Goshen, 10 "NY 


St tod [aff 120 N. Y. 337, 24 NB 
Pa.—Holbert v. Philadelphia, 221 


Pa. 266, 70 A 746, 20 LRANS- 201; 
Manross vy. Oil City, 178 Pa. 276, 35° 
A 959; Decker v. Scranton City, 151 
Pa, 241, 25 <A 36, 31 AmSR “757; 
het ae v. Philadelphia, 35 Pa. Super. 

Ss. D.—Smith v. Yanktown, 23 S. D. 
352, 121 NW 848. 

Utah.—Scoville v. Salt Lake City, 
11 Utah 60, 39 PB 481. 

[a] Rule applied.——Where persons 
were permitted to take water from 
a water tap within a village hall and 
spilt water upon the sidewalk in 
front of the building in carrying the 
water. to their homes or places of 
business, the village was required to 
remove the ice formed on the side- 
walk, rendering it dangerous and 
unsafe for use, and was liable to 
persons injured for its negligent 
failure ‘to do so. Nichols v. Buhl, 
152 Minn, 494, 193 NW 28; Nichols 
v. Buhl, (Minn.) 189 NW 407. 

[b] In Ontario gross negligence 
must be shown. See supra § 1800 
note 95 [al]. 

Crosswalks see infra § 1802. 

16. Del.—Jenkins v. Wilmington, 
28 Del. 471, 94 A 768. 

Tll.—Dracass v.' Chicago, 193 ITlh 
fi 75; Ryan v. Chicago, 181 Ill. A. 
642. 

Mass.—Hughes y. Lawrence, 
Mass. 474, 36 NE 485; Adams _ v. 
Chicopee. 147 Mass, 440, 18 NE 231; 
Fitzgerald v. Woburn, 109 Mass. 
204. : 

Mich.—Wesley Vv. Detroit, LY, 
Mich. 658. 76 NW 104. 

N. Y.—Kopper vy. Yonkers, 110 App. 
Div. 747, 97 NYS 425 [aff 188 N. Y. 
592 mem, 81 NE 1168 mem]. 


7 eee —Ritter v. Toledo, 27 O. C. A. 
Pa.—Holbert v. Philadelphia, 221 
Pa. 266, 70 A 746, 20 LRANS 201; 


Decker v. Scranton’ City, 151 Pa. 241, 
25 A 386, 31 AmSR 757; McDonnell 
Vv. Philadelphia, 12 Pa. Co. 672. 

S. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 


[al] That the grade of a street is 
steep increases the likelihood of 
pedestrians falling in case ice is 


formed thereon, and imposes on the 
eity the duty of exercising vigilance 
commensurate with the danger, and 
requires it to exercise care to pre- 
vent the accumulation of ice thereon, 


_ 235 Mich. 
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obstructed drain,!” gutter,!® catch basin,!® or sluice- 
way for conducting surplus water from a watering 
trough,?° a leaky hydrant,?+ or negligence on the 
part of the municipality in permitting water to. be 
discharged upon the sidewalk from a conductor 
leading from the roof of an adjacent building,?” 
or in failing to prevent the flow of surface waters 
upon a walk;?? and in such eases it is immaterial 
that the accumulation is smooth and level rather 
On the other hand it 
has been held that a city may not-enter on private 
property to remove snow and ice from the roof of 
a building, or take measures to prevent its fall, 
on the ground that it constitutes a nuisance, 
is not lable for failure to warn pedestrians of the 
danger that snow and ice might fall from the roof.*° 
It has also been held that a municipality is not 
bound to provide drains under a sidewalk to carry 
off water which would naturally flow: over the 
walk from an adjacent lot, so as to prevent the 


than rough and uneyen.** 


Kopper v. Yonkers, 110 App. Div. 
747, 97 NYS 425 [aff 188 N. Y. 592 
mem, 81 NE 1168 mem]. 

[b] Negligence not shown.—(1) A 
depression worn in a flagstone cross- 
ing about one inch deep, the size of 
an ordinary writing tablet, where 
water would lie from rain or melt- 
ing snow, was not.sufficiently dan- 
gerous to charge defendant city with 
negligence in allowing it to remain 
for four years under ordinary cir- 
cumstances. Jenkins v. Wilmington, 
28 Del. 471, 94 A 768. (2) A de- 
pression of two to four inches in 
which ice accumulates does not ren- 
‘der the sidewalk out of repair so as 
to make the city liable for a pedes- 
trian’s injuries. Hopson v. Detroit, 
248, 209 NW 161. (3) 
That a sidewalk had an incline of 
ten inches in seven feet does not 
show negligence. Ritter v. Toledo, 
27 O. GC. A. 4438. (4) Other cases 
where the walk was held not defec- 
tive except for the presence of snow 
and ice for which the municipality 
was not liable. Wesley v. Detroit, 
117 Mich. 658, 76 NW 104; O’Connor 
v. Dunkirk, 143 App. Div. 696, 128 
NYS 358 [leave to app to Ct. of App. 
den 145 App. Div. 908 mem, 129 NYS 
1137 mem]. 

17. Bishop v. Goshen, 120 N. Y. 
837, 24 NE 720; Kortlang v. Mt. Ver- 
non, 129 App. Div. 535, 114 NYS 252; 
Woolsey v. Ellenville, 61 Hun 136, 
15 NYS 647; Bishop v. Goshen, 10 
NYSt 401 [aff 120 N. Y. 387, 24 NE 
720]; Holbert v. Philadelphia, 221 Pa. 
266, 70 A 746, 20 LRANS 201; Decker 
v. Scranton, 151 Pa, 241, 25 A 36, 31 
AmSR 757. 

18. Gaylord v. New Britain, 58 
Conn, 398, 20, A 365, -8. LRA. 752; 
Gillrie v. Lockport, 122 N. Y. 408, 
25 NE 357; Nadeau v. Roeder, 139 
Wash. 648, 247 P 951. 

19. Chicago v. Smith, 48 Ill. 107. 

20. Powers v. Moravia, 123 App. 
Div. 191, "1408 NYS 159. 

21. Livingston v. St. Joseph, 174 
Mo. A. 636. 161. SW 304; Walsh v. 
New York, 109 App. Div. 541, 96 NYS 
540: Corbett v. Troy, 53 Hun 228, 6 


NYS 381; Decker v. Scranton City, 
ee Pa "24, 25> Ay 36, 31 7 AmSR 
Tiles 

[a] Illustration.—Where a city al- 


lowed water from one of its hydrants 
to run over the sidewalk so_ that 
it formed slush with newly fallen 
snow, it cannot escape liability for 
injuries to one who fell upon the 
unevenly frozen slush, on the ground 
that the snow was a general con- 
dition. Livingston v. St. Joseph, 174 
Mo. A. 636, 161 SW 304. 

Crosswalks see infra § 1802. 

22. Ind.—Muncie v. Hey, 164 Ind. 
570, 74 NE 250. 

Mass.—McGowan vy. Boston, 170 
Mass. 384, 49 NE 633; Olson y. Wor- 
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weather.?” 


defect.?® 


25 


and 


danger is great 


cester, 142 Mass. 536, 8 NE 441; Hall 
v. Lowell, 10 Cush. 260. 

Mo.—Beane v. St. Joseph, 215 Mo. 
A. 554, 256 SW 1098. 

Nt Ye Weston iv. hroysuloo ne Nenaye 
281, 34 NE 780; Allison v. Middle- 
town, 101 N. Y. 667, 5 NE 334; Todd 
v. Troy, 61 N. Y. 506; Duffy v. New 
York, 128. App. Div. :837; 113) NMS 
118; Darling v. New York, 18 Hun 
340. ‘ 

Utah.—Scoville v. Salt Lake City, 
11 Utah 60, 39 P 481. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SBE 347. 

23. Keith v. Brockton, 136 Mass. 
119; McCarthy v. Fulton, 132 App. 
Div. 337, 170 NYS 404; Kortlang v. 


Mt. Vernon, 129 App. Div. 5385, 114 
NYS 252; 
[a] If the municipality is not 


negligent with regard to the over- 
flow of the sidewalk, it is not liable 
in the absence of proof that it had 
notice of the existence of the ice 
formed thereby, or that it had been 
there for such time that in the ex- 
ercise of reasonable care it should 
have known it. Tracey v. Pough- 
keepsie, 46 Hun 569, 12 NYSt 87v. 

24. D. C.—District of Columbia v. 
Frazer, 21 App. 154. 

Mass.—McGowan vy. Boston, 170 
Mass. 384, 49 NE 633; Adams _ v. 
Chicopee, 147 Mass. 440, 18 NE 231; 
Spellman v. Chicopee, 131 Mass. 443; 
piece v. Woburn, 109 Mass. 
204. 

Mo.—Beane v. St. Joseph, 215 Mo. 
A. 554, 256 SW 1093. 

N. Y.—Bishop v. Goshen, 10 NYSt 
401 [aff 120 N. Y. 337, 24 NE 720]. 

Pa.—Decker v. Scranton City, 151 
Pa, 241, 25 A 36, 31 AmSR 757. 

And see cases passim supra notes 


15-23. 
Klepper. v. 

, 218 NYS 476. 

Klepper  v. 
Corp., supra. 

Precautions against injury gen- 
eraliy see infra §§ 1833-1838. 

27. Mayo v. Baraga, 178 Mich. 171, 
144 NW 517. 


Seymour House 


Seymour House 


28. See infra § 1841. 
29. O’Donnell v. Butte, 65 Mont. 
463, 211 P 190, 32 ALR 1284; Wil- 


liams v. New York, 214 N. Y. 259, 108 
NE 448; Dupont v. Port Chester, 204 
N. Y. 351, 353, 97 NE 735, 39 LRANS 
1167, AnnCas1918C 1066; Redding v. 
New York, 174 App. Div. 872 mem, 
159 NYS 1138 mem [aff 225 N. Y. 
628 mem, 121 NE 887 mem]; Nahme 
v. New York, 174 App. Div. 856 mem, 
159 NYS 1180 mem [aff 224 N. Y. 
731 mem, 121 NE 880 mem]; Bren- 
nan v. New York, 130 App. Div. 267, 
M4 NYS cou Srv iLett PLS Nie yan some 
mem, 91 NE 1110 mem]; O’Shaugh- 
nessey v. Middleport, 93 App. Div. 
93, 86 NYS 944, 

“There is a difference in the duty 


? 


- 


water from forming ice on the walk in cold 
In all cases where it is sought to charge 
the municipality with liability on the ground that 
the walk on which snow or ice had fallen was de- 
fectively constructed, it must be shown that the 
injury would not have occurred but for such original 


[§ 1802] cc. On Crossings or Crosswalks. A mu- 
nicipality is not held to as strict accountability for 
permitting ice and snow to accumulate on a cross- 
walk as on a sidewalk,?® but it must exercise rea- 
sonable or ordinary care to keep its crosswalks 
in a reasonably safe condition,®® and what amounts 
to such care will depend on the circumstances of 
each case,?! more care being required where the 


than where it is slight.22. A mu- 


nicipality is not bound to keep its crosswalks abso- 
lutely free from snow and ice,** and injury due to 
the mere slippery condition of the crosswalk will 
not render the municipality liable,?* even though 


of a municipality regarding the care 
of sidewalks used wholly by pedes- 
trians and crosswalks or _ places 
where people cross over streets which 
are used in winter with teams at- 
tached to sleighs. Where a street in 
a village is traveled by the public 
with sleighs in the usual way when 
there is an accumulation of snow 
thereon, particularly in streets with- 
out specially formed crosswalks, the 
removal of all snow and ice at every 
crossing would materially interfere 
with the convenient and practical use 
of the street for trucking and driv- 
ing. Even if the entire removal of 
snow from a crosswalk is desirable 
for its use by pedestrians, the ordi- 
nary travel upon aé_ street neces- 
sarily carries more or less snow upon 
the crosswalk, and when it thaws and 
freezes with the varying tempera- 
ture it would be quite impossible ex- 
cept by continuous effort to keep 
crosswalks or crossings wholly free 
from snow and ice.” Dupont vy. Port 
Chester, supra. 

30. Comstock vy. Schuylerville, 139 
App. Div. 378, 124 NYS 92; O’Shaug- 
nessey v. Middleport, 93 App. Div. 
93, 86 NYS 944. 

31. Beardmore v. New Albin, 
(Iowa) 211 NW 430;: Piscor v. Hib- 
bing, (Minn.) 211 NW 952 (municipal- 
ity held not negligent as to a pedes- 
trian stepping into a gutter while 
walking in slush at a crossing); 
O’Donnell vy. Butte, 65 Mont. 463, 211 
P 190, 32 ALR 1284. 

[a]. The use of crossing by sleds 
should be considered in determining 
a city’s duty in maintaining a safe 
street crossing for pedestrians. 
Beardmore v. New Albin, (Iowa) 211 
NW 430. 

82. O’Donnell v. Butte, 65 Mont. 
463) 211, RP 190, 32 ALR“ 1284. 

33. O’Donnell v. Butte, supra; 
Brennan v. New York, 130 App. Div. 
267, 114 NYS 578 [aff,197 N. Y. 544 
mem, 91 NE 1110 mem]. 

[a] When owing to a temporary 
condition of the weather, rain and 
snow, thawing and freezing, alter- 
nate, the city is not required to clear 
its crosswalks of every fall of snow 
or covering of ice. Brennan v. New 


rock LEY App. 4 Diveg849 (al OSet Neves 
B4. Ky.—Gower v. Madisonville, 


182 Ky. 89, 206 SW 27; Jaegar v. 
Newport, 155 Ky. 110, 159 SW 671. 
ne pO Ae periers v. Moberly, 39 Mo, 

N. Y.—Moran v. New York, 98 App. 
Div. 301, 90 NYS 596. 

Pa.—Mauch Chunk y,. Kline, 100 Pa, 
119, 45 AmR 364. 

Wis.—DePere v. Hibbard, 104 Wis. 
666, 80 NW 938; Chamberlain v. Osh- 
kosh, 84 Wis. 289, 54 NW 618, 36 
AmSR 928, 19 LRA 513. 

Sidewalks see supra § 1800. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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§§ 1802-1804] 


the street on which a smooth coating of ice has 
formed is of unusual slope or econstruction;** but 
it may be lable where the condition due to an 
accumulation of snow and ice constitutes a perma- 
nent and unusual or dangerous obstruction to 
travel,°> known to be such by the municipal au- 
thorities, and allowed to remain,** or where the mu- 
nicipality has undertaken to remove the snow or 
ice and has done so in an imperfect manner.*® So 
the municipality will be liable where the accumula- 
tions are in the form of ridges and hills,*° or where 
its own negligence caused the defective condition,*° 
as where ice was formed by water escaping from a 
leaky hydrant.*! But it is not every ridge or lump 
of ice that will render a municipality hable; upon 
a crosswalk where horses, vehicles, and people pass 
and repass when the snow or ice is soft, lumps 
or ridges are necessarily formed, which will harden 
when frozen, and for which the municipality will 
not be liable,#? at least, in the absence of evidence 
as to the extent or degree of such condition.‘ 
So a municipality will not be hable for the con- 
dition of a walk across an alley, which has be- 
come uneven by the falling of snow and the freezing 
and melting of the same while being used by per- 
sons walking over the alley and vehicles passing 
in and out.*# Nor will failure to remove snow from 
crosswalks at a time when the snow in the street 

35. O’Donnell y. Butte, 65 Mont.| Todd v. Troy, 
463, 211 P 190, 32 ALR 1284. 

36. O’Donnell v. Butte, supra; 


Brennan v. New York, 130 App. Div. 


267, 114 NYS 578 [aff 197 N. Y. 544|NYS 643; 


GL INE? Yoo 06: 
v. Saratoga Springs, 
237, 218 NYS 204; 
Tonawanda, 213 App. Div. 
De Boulet v. New York, 


} 
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is so deep that the clearing of the crosswalks would 
render them practically impassable for vehicles give 
a cause of action against the municipality by a 
person injured falling on the walk.*® 

[§ 1803] dd. Notice of Snow or Ice—(aa) In 
General.*® In order to charge a municipality with 
responsibility for the dangerous condition of a 
street or sidewalk by reason of ice and snow thereon, 
it ordinarily must have had reasonable notice of 
such condition,*” and the facet that an ordinance re- 
quires abutting owners to remove snow and ice 
from the sidewalk does not abrogate the nécessity 
for such notice.*8 

Defects caused by municipality. Where the de- 
fective condition is caused by the municipality it- 
self, or by some one for whose acts it is responsible, 
no notice of the defect is necessary to charge the 
municipality with liability ;*9 and thig zule has been 
held applicable even where the statute provides that 
no action will lie against a municipality for in- 
juries caused solely by snow or ice unless written 
notice of the dangerous condition has been actually 
given to the municipal authorities.°° 

[§ 1804] (bb) Actual or Constructive Notice. 
In the absence of a statute or an ordinance re- 
quiring actual notice of the existence of snow 
or ice,*' the notice may be either actual or con- 
structive.®2 


Root 
218 App. Div. 
Briggs v. North 
781, 210 


sary. Nevala v. Ironwood, 232 Mich. 
316, 205 NW 938. (2) In an action 
brought on the theory of a nuisance, 
for damages to plaintiff's moving van 
resulting from the city’s failure to 


mem, 91 NE 1110 mem]. 192 ‘App.’ Div. -359,°"182- NYS 697; |remove accumulated ice from the 
37. Pierce v. Toronto, 16,OntWN | Rallya v. New York, 162 App. Div.|street under a railroad bridge, caus- 
48. 617, 147 NYS 953; Adelson v. New]ing the van to strike the bridge, no 


38. Gower v. Madisonville, 182 Ky. 
89, 206 SW 27. 

39. De Wall v. Sioux City, 181 
Iowa 333, 164 NW 640; Mauch Chunk 
vy. Kline, 100 Pa. 119, 45 AmR 364. . 

Sidewalks see supra § 1800. 

40. Jaegar v. Newport, 155 Ky. 
110, 159 SW 671; Walsh v. New York, 
109 App. Div. 541,' 96. NYS 540, 

41. Walsh v. New York, supra. 

42. McKellar vy. Detroit, 57 Mich. 
158, 28 NW 621, 58 NW 357; Com- 
stock Vv. Schuylerville, 139 App. Div. 
378, 124 NYS 92. 

43. O'Donnell vy. Butte, 65 Mont. 
463, 211 PF 190, 32 ALR 1284. 

44, Dapper v. Milwaukee, 107 Wis. 
88, 82 NW 725. 

45. O’Shaughnessey v. Middleport, 
93 App. Div. 938, 86 NYS 944. 

46. Notice of defects or obstruc- 
tions generally see infra §§ 1819- 
1832. 

Time for removal after notice see 
infra § 1805. 

47. Colo.—Boulder v. Niles, 9 Colo. 
415, 12 P 632; 

Conn.—Schroeder y. Hartford, 104 
Conn. 334, 132 A 901; Carl v. New 
Haven, 93 Conn. 622, 107 A 502, 13 
ALR 1. ae 

Del.—Jenkins v. Wilmington, 28 
Del. 471, 94 A 768. 

D. C.— District 
Frazer, 21 App. : 

Ill.—Chiecago v. Hutchinson, 129 Ill. 
A. 239; Ransom y. Belvidere, 87 Ill. 
A. 167. 

Towa.—Parks v. Des Moines, 195 
Towa 972, 191 NW _728. 

Minn.—Stanke v. St. Paul, 71 Minn. 
51, 73 NW 629. 

Mo.— Wolk v. Kansas City, 296 Mo. 
95, 246 SW 236. 

N. H.—Hubbard_ v. Concord, 35 
INS as oe 69 AmD 520. 

N. Y.—-Gaffney v. New York, 218 
Ni YY)? 225). 112) NB -725: McNally Vv. 
Cohoes, 127 N. Y. 350, 297 NE 1043; 
Harrington v. Buffalo, Wi2aN, Ys 147, 
24 NE 186; Hunt v. New York, 109 
N. Y. 134, 16 NE 320; Twogood Vv. 
New York, 102 N. Y. 216, 6 NE 275; 


[43 C. J.—65] 


of Columbia v. 


York, 156 App. Div. 115, 141 NYS 96; 
Owen v. New York, 141 App. Div. 
217, 126 NYS 38; O’Shaughnessey v. 
Middleport, 93 App. Div. 93, 86 NYS 
944; Hawkins v. New York, 54 App. 
Div. 258, 66 NYS 623; O’Keefe v. New 
York, 29 App. Div. 524, 61. NYS*-7102 
Travey Vv. Poughkeepsie, 46 Hun 569, 
12 NYSt 870; Foley v. Troy, 45 Hun 
396, 10 NYSt 140; Smith v. Brooklyn, 
36 Hun 224 [aff 107 N. Y. 655 mem, 
14 NE 606 mem]; Blakeley v. Troy, 
18 Hun 167; Heintze v. New York, 50 
NY. Super. 295. 

Oh.—Chase vy. Cleveland, 44 Oh. St. 
505, 9 NE 225, 58 AmR 843; Vandyke 
v. Cincinnati, 1 Disn. 532,,12 Oh. Dec. 
(Reprint) 778: Cincinnati v. Renner, 
131Oh. Cir: CEN. Si A023 o1Onh. Cin: 
Gt. 189 [aft (86 ‘Oh, St. 349 mem, 99 
NE 1132 mem]; Rucker y. Cincinnati, 
15 OhNPNS 252. 

Pa.—Roop v. Philadelphia, 266 Pa. 
3538, 109 A 595; Mauch Chunk v. Kline, 
100 Pa. 119, 45 AmR 364: Wenlock 
aye Philadelphia, 18 Pa. Dist. 229; 
Boyle v. Mahanoy City, 19 Pa. Co. 
195. 

Ss; D.—Smith vy. Yankton, 23 S. D. 
352, ey NW 848. 

Utah.—Seoville v. Salt Lake City, 
11 Utah 60, 39 P 481. 

Ont.—German v. Ottawa, 39 Ont. L. 
176, 84 DomLR 632 [app dism 56 
Can. S. C. 80, 39 DomLR 669]; Pierce 
v. Toronto, 16 OntWN 48; Burns v. 
Toronto, 42 U. C. Q. B. 560. 

48. Heintze.v. New York, 50 N. Y. 
Super. 295. 

49. Nevala v. Ironwood, 232 Mich. 
816, 205 NW 93; Wolf v. Kansas City, 
296 Mo. 95, 246 SW 2386; Briggs v. 
North Tonawanda, 213 App. Div. 781, 


210 NYS 643; Berger v. Salt Lake 
City, ef Micah es OS eo ee ae2 8358 WS 
ALR 

rhe ‘Tilustrations.— (1) A munici- 


pality is liable for an injury caused 
by stepping into holes made by 
horses hoofs in snow left on the 
sidewalk after the passage of a snow 
plow operated by the municipality, 
notice of the defect being unneces- 


proof of notice to city is necessary, 
the nuisance being of. -defendant’s 
own creation. Briggs v. North Tona- 
wands: 218 App... Div. .781,,.210 NYS 

Notice of defects or obstructions 
generally see infra § 1820. 

50. McCarthy v. Fulton, 175 App. 
Div. 293, 161 NYS 1004; Minton v. 
Syracuse, 172 App. Div. 39, 158 NYS 
he And see infra § 1804 notes 63, 

51. 


See infra text and notes 63, 


52. Del.—Jenkins v. Wilmington, 
28 Del. 471, 94 A 768. 
Tl1l. —Eppley Wi |} Chicago 12 215s SAL 
ee Ransom v. Belvidere, She T1Te BA, 
Iowa.—Parks v. Des Moines, 195 
Iowa 972, 191 NW 728. 

Ky. —Tudor v. Louisville, 172 Ky. 
429, 189 SW 456. 

Mo.—Wolf v. Kansas City, 296 Mo. 
95, 246 SW 236; Studer v. St. Joseph, 
(A.) 185 Sw 1196. 

Mont.—Douris v. Butte, 64 Mont. 
211, 207 P 1001; Townsend v. Butte, 
41 Mont. 410, 109 P 969. 

INDY: ——Harrington vi "Buffalo, 121 
N. Y. 147, 24 NH 186>- Todd vy. “Troy, 
Gi eNe ave 506: Briggs V. North Tona- 
wanda, 213 App. Div. 781, 210 NYS 
643; De Boulet v. New York, 192 App. 
Div. 359, 182 NYS 697: Rallya v. 
New York, 162 App. Div. COLT OUAT 
INDY Si 953% O’Shaughnessey v. Middle- 
port, 93 App. Div. 93, 86 NYS 944. 

Oh.—Rucker vy. Cincinnati, 15 Oh 
NPNS 252, 

Pa.—Green v. Hollidaysburg, 236 
Pa, 430, 84 A 785. 

S. D._-Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Ont.—German v. Ottawa, 39 Ont. L. 
176, 34 DomLR 632 [app dism 56 
Can. S. C. 80, 39 DomLR 669]. 

[a] Notice to employees of board 
of education.—Notice to the principal 
and janitor of a public school of 
New York City, and to the inspector 
of its board of education, of any dan- 
gerous accumulation of snow and ice 
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Sufficiency of constructive notice. 
notice may arise from any circumstances which 
should put the municipality upon inquiry and from 
which notice may be reasonably inferred,°* as where 
the dangerous conditions have existed for such a 
length of time, and under such circumstances, that 
the municipal authorities would necessarily have dis- 
covered them by the exercise of ordinary care.** 
Notice of conditions from which defects proximately 


on the sidewalk in. front of the 
school premises, is not notice to the 
city, such persons being employees 
of such board which is an independ- 
ent corporation, vested with the man- 
agement and control of the city’s 
property appropriated to educational 
purposes. Owen v. New York, 141 
App. Div. 217, 126 NYS 38. 

53. Foxworthy v. Hastings, 25 
Nebr. 138, 41 NW 132. And see cases 
intra this section. 

4. Conn.—Schroeder vy, Hartford, 
104 Conn, 334, 182 A 901. 


Del.—Jenkins vy. Wilmington, 28 
Del. 471, 94 A 768. 
D. C—District of Columbia v. 


Frazer, 21 App. 154. 

Ill.—Eppley v. Chicago, 221 Ill. A. 
111; Dracass v. Chicago, 193 Ill. A. 
75: Ransom v. Belvidere, &7 Ill, A. 
167. 

Ind.—Muncie v. Hey, 164 Ind. 570, 
74 NE 250. 

Iowa.—Hickelberg v. Waterloo, 197 
Iowa 1219, 198 NW 638; Buffalo v. 
Des Moines, 193 Iowa 194, 186 NW 
844. 

Ky.—Varney v. Covington, 155 Ky. 
662, 160 SW 178; Belleview v. Eng- 
land, 118 SW 994. 

Me.—Savage v. Bangor, 40 Me. 176, 
68 AmD 658. 


Mass.——McGowan v. Boston, 170 
Mass. 384, 49 NE 633. 
Mich.—Corey v. Ann Arbor, 124 


Mich. 134. 82 NW 804, 134 Mich. 376, 
96 NW 477. 

Mo.—Suttmoeller v. St. Louis, 230 
SW 67; Beane v. St. Joseph, 215 Mo. 
A. 554, 256 SW 1093; Albritten v. 
Kansas City, 192 Mo, A. 574, 188 SW 


239; Barker v. Jefferson, 155 Mo. A. 
390, 1387 SW 10. 
Mont. — O’Donnell v. Butte, 65 


Mont. 4638, 211 P 190, 32 ALR 1284; 
Douris v. Butte, 64 Mont. 211, 207 P 
1001. 


N, Y.—Gaffney v. New York, 218 
N.Y. 225, 112: NE .725;. Williams. ‘v. 


New York, 214 N. Y. 259, 108 NE 
448; Gillrie v. Lockport, 122 N. Y. 
403, 25. NE °3573'" Todd sv. i Troy; 61 


N. Y. 506; Washburn v. Schuylerville; 
193 App. Div. 591, 184 NYS 472; John- 
son v. Buffalo, 178 App. Div. 295, 
165 NYS 872; Redding v. New York, 
174 App. Div. 872 mem, 159 NYS 
1138 mem [aff 225 N. Y. 628 mem, 
121 NE 887 mem]; Nahme v. New 
York, 174 App. Div. $55 mera, 159 
NYS 11380 mem [aff 224 N. Y,: 7381 
mem, 121 NE 80° mem]; Duffy v. 
New York, 128 App. Div. 837, 113 
NYS 118; Walsh v. Buffalo, 17 App. 
Div. 112, 44 NYS 942; McPherson v. 
Buffalo, 13 App. Div. 502, 438 NYS 
658; Corbett v. Troy, 53 Hun 228, 6 
NYS 381; Masters v. Troy, 50 Hun 
485) 8 NYS 4506 Patt. £23) 9N. wy 628 
mem, 25 NE 952 ;:mem]; Tracey v. 
Poughkeepsie, 46 Hun 569, 12 NYSt 
870; Reich v. New York, 12 Daly 72; 
Spielman v. New York, 166 NYS 
1115 


N. D. —Jackson v. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 75. 

Oh.—Leipsic v. Gerdeman, 68 Oh. 
St.02) 167 .NEWSiT. 

Pa.—Spencer v. Philadelphia, 276 
Pa. 310, 120 A 131; Llewellyn v. 
Wilkes-Barre, 254 Pa. 196, 98 A 886; 
Swan y. Indiana Borough, 242 Pa. 596, 
89 A.664; Wenlock v. Philadelphia, 18 
Pa. Dist. 229; Boyle v. Mahanoy City, 
19 Pa. Co. 195. 

S. D.—Heather v. Mitchell, 47 S. D. 
281, 198 NW 3538; Smith v. Yankton, 
23 S..D. 352,121 NW 848. 
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Va.—Lynchburg v. Wallace, 95 Va. 
640, 29 SE 675. 

Ont.—Durochie v. Cornwall, 23 Ont. 
355; Pierce v. Toronto, 16 OntWN 
48 : 


{a] Facts sufficient to charge no- 
tice.—(1) That on the day of the ac- 
cident about one tenth of an inch of 
snow had fallen, and in the ten days 
preceding not more than five tenths 
of an inch had fallen, that it had 
thawed in the first portion of the 
ten days, and that the ice at the 
place of the accident was rough and 
uneven and extended the width of 
the walk and had been so a week 
or ten days. Masters v. Troy, 50 Hun 
485,.3) NYS. 460) (afiga23 Ne Ya i628; 
25 NE 952]. (2) Presence of two 
inches of snow and ice on a side- 
walk continuously for six days. Wil- 
liams vy. New York, 214 N. Y. 259, 
108 NE 448. 
covered with. ice for a distance cf 
twenty-five féet, and was in several 
layers, and had accumulated for two 
or three weeks. Ney v. Troy,,38 NYS 
679 [aff 123 N. Y. 628 mem, 25 NE 
952 mem]. (4) Where an uneven 
accumulation of ice and snow had 
existed for six or seven days, and 
the street was one over which there 
was a very large volume of travel, 
and the accident occurred immedi- 
ately adjacent to the city hall. Buf- 
falo v. Des Moines, 193 Iowa 194, 
186 NW 844. (5) Existence of icy 
condition of sidewalk for five days 
before injury. Schroeder v. Hart- 
ford, 104 Conn. 334, 132 A 901. (6) 
Presence of ice on walk at place of 
accident for. three or four days. Mc- 
Gowan vy. Boston, 170 Mass. 384, 49 
NE 633. (7) Where a defect caused 
by an accumulation of snow and ice 
had existed for nine days on a fre- 
quented sidewalk, which during that 
time was patroled by a policeman, 
and several times passed by one of 
the selectmen of defendant town. 
Fortin v. Hasthampton, 145 Mass. 196, 
13 INE 599. (8) Where snow had 
during the whole winter been per- 
mitted alternately to thaw and freeze 
on the sidewalk. Jackson v. Grand 
Forks, 24 N. D. 601, 140 NW 718, 
45 LRANS 75. (9) Where snow and 
ice was allowed to accumulate for 
one month on walk in front of va- 
cant premises. Spencer y. Philadel- 
phia, -276- Pa. 810.120). Avrl 31h GO) 
Other cases holding that constructive 
notice was sufficiently shown. Beane 
v. St. Joseph, 215 Mo. A. 554, 256 
SW 10938: Seniff v. Hannibal, (Mo. 
A.) 245 SW 197; Douris vy. Butte, 64 
Mont, 211, 207 P 1001. 

[b] Facts insufficient to charge 
notice.—(1) That the president of the 
common council of a city lived on the 
opposite side of the street from a 
sidewalk on which ice was formed, 
and took a street car frequently in 


front of his house. ,Corey v. Ann 
Arbor, 134 Mich. 3876, 96 NW 477. 
(2) Fact that city commissioner 


whose duty it was to enforce by-laws 
frequently drove along the street 
Where defective sidewalk existed. 
Burns v. Toronto, 42 U. C. Q. B. 560. 
(3) That snow had remained on side- 
walk forty-eight hours. Hawkins v. 
New York, 54 App. Div. 258, 66 NYS 
623. (4) Where there was a sudden 
change in the temperature about 6 
A. M., and ice then formed on the 
sidewalk in question, and the acci- 
dent happened about 11 M. on 
the same morning. Ince v. Toronto, 


(3) Where sidewalk wasi 


follow as a probable cause may be sufficient to 
charge the municipality with notice,°® and when the 
municipality has notice that danger to pedestrians 
will exist in a certain event, and then knows that 
the event has occurred, the law imposes at once 
the duties and liabilities which follow knowledge.*® 
On the other hand it has been held that the no- 
tice required is notice of the very defect which © 
caused the injury,®°? and that knowledge of the ex- 


27 Ont, A. 410. (5) Where the ac- 
cident happened at noon by a sudden 
freeze the night before. Vonkey v. 
St: “Louis, 2179 “Mo.” 37," EE7" SW “Wee 
(6) Where plaintiff was injured at 
7 PB. M. by falling on a slippery side- 
walk, and the icy condition of the 
sidewalk was caused by rain that had 
fallen in the afternoon. Springer vy. 
Philadelphia, 9 Pa. Cas. 395, 12 A 490. 
(7) Where for a week immediately 
before the accident the temperature 
of the weather had remained below 
the freezing point, and there was 
snow a week before the accident, but 
none during the interval. Foley v. 
Troy, 45 Hun 396, 10 NYSt 140. (8) 
Where the accident occurred about 
8 A. M., and the icy condition at the 
place where the accident occurred 
was caused by ice which had formed 
thereon only the night before. Leip- 
sic v. Gerdeman, 68 Oh. St. 1, 67 NE 
87. (9) Where it snowed on the 
third day before the accident, rained 
on the second day before, and froze 
on the night before, together with © 
testimony that there was ice there 
on the night before. Davis v. Kings- 
ton, 1 Silv. Sup. 536, 5 NYS 506. 
(10) Where snow fell on Sunday and 
Monday, and a slight thaw took place 
before Tuesday evening, and plain- 
tiff fell on a sidewalk on Wednesday 
morning. Beirness vy. Missouri Val- 
ley, 162 Iowa 720, 144 NW 628, 51 
LRANS 218. (11) Other cases hold- 
ing that constructive notice was not 
shown. WHickelberg v. Waterloo, 197 
Iowa 1219, 198 NW 638; Previdi v. 
New York, 150 App.. Div. 135, 134 
NYS 665; Brennan v. New York, 130 
App. Div. 267, 114 NYS 578 [aff 197 
N. Y. 544 mem, 91 NE 1110 mem]; 
Berger v. New York, 65 App. Div. 
394, 73 NYS 74; Swan v. Indiana Bor- 
ough, 242 Pa. 596, 89 A 664; Gardner 
v. Philadelphia, 221 Pa. 247, 70 A 
721; Boyle v. Mahanoy City, 19 Pa, 
Co. 195 (twenty-four hours), 

Notice of defects or obstructions 
generally see infra §§ 1824, 1825. 


; oe enes of evidence see infra 
55, Beane v. St. Joseph, 215 Mo, A. 


554, 256 SW 1098, 

[a] Ilustration.—In action against 
a city for injuries from falling 
upon an icy sidewalk, evidence that 
for years water flowing from the 
roof of an abutting building was not 
confined’ within the downpipe, but 
flowed down the outside thereof so 
that it flowed across the sidewalk, 
thereby forming ice whenever the 
temperature was sufficiently low, was 
sufficient evidence of constructive no- 
tice to the city of the dangerous con- 
dition causing the injury complained 
of, it being immaterial that the par- 
ticular ice on which plaintiff fell 
might have frozen only the night be- 
fore. Beane v. St. Joseph, 215 Mo. 
A. 554, 256 SW 1098. 

Known probable causes of defects 
generally see infra §§ 1829, 1830: 

56. Corts v. District of Columbia, 
USD Ce 278 

57. Carl v. New Haven, 93 Conn. 
622, 107 A 502, 18 ALR 1; Beirness 
v. Missouri Valley, 162 Iowa 720, 144 
NW 628, 51 LRANS 218. 

[a] Thus a complaint made by 
another than plaintiff to a city offi- 
cial of the condition of a sidewalk 
did not constitute notice of a condi- 
tion not the ground of complaint. 
| Beirness v, Missouri Valley, 162 Iowa 
1720, 144 NW 628, 51 LRANS 218. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* « 
§§ 1804-1805] 


istence of conditions of water and weather cal- 
culated to produce an icy condition of the side- 
walk is not equivalent to notice of an existing icy 
condition.°’ Where an obstruction is caused by fall- 
ing snow which has extended over the entire city 
or state, this itself is notice to the municipality 
of the existence of snow on the sidewalks.°® So 
where a municipality has knowledge that a side- 
walk is in such a condition that it would be danger- 
ous when covered with ice and snow, a fall of 
snow is immediate notice to it that the sidewalk 
at that point is in a dangerous condition.®°® And 
when a defective condition due to ice and snow 
is established, the fact that thereafter, by reason 
of storms and melting, the condition varies in some 
slight degree will not preclude a finding of con- 
structive notice.6t But where the defect is harm- 
less in itself, although it may have existed long 
enough to be known, and can become dangerous 
only in combination with snow and ice, of which 
the municipal authorities had no notice, the mu- 
nicipality will not be liable because of the notice 
of the preéxisting defect.®? 

Statutes or ordinances requiring actual notice. 
A statute or an ordinance may constitutionally®* 


58. Carl v. New Haven, 93 Conn. 
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provide that no liability for injury from snow or 
ice shall arise unless the municipality has had actual 
notice of the defect.%4 

Statutes or ordinances as to constructive notice. 
In some jurisdictions the statute fixes the time 
requisite to give constructive notice of a dangerous 
accumulation of ice or snow,®* and unless the ac- 
cumulation has existed for the prescribed time the 
municipality is not lable for injuries sustained.®® 
So, where an ordinance makes it the duty of the 
street commissioner to remove snow and ice that 
have remained on a walk a specified number of 
hours, the municipality is not chargeable with no- 
tice of accumulations of snow or ice until the ex- 
piration of the prescribed time after it has ac- 
cumulated.®? 

[§ 1805] ee. Time for Removal. While a mu- 
nicipality must perform its duty of removing dan- 
gerous accumulations of ice or snow from its streets 
and sidewalks within a reasonable time after no- 
tice, actual or constructive, of, such condition,®® it 
‘is not bound to see that its streets and walks are 
at all times absolutely free from snow and ice,®® 
and will not be hable until a reasonable time to 
remove such accumulations has elapsed,’ what is 


the condition, but|v. Philadelphia, 33 Pa. Super. 194. 


622, 107 A 502, 13 ALR 1. 

59. Corts v. District of Columbia, 
18 D. C. 277; Foxworthy y. Hastings, 
25 Nebr. 133, 41 NW 132; McCabe v. 
Hammond, 34 Wis. 590. 

60. Corts v. District of Columbia, 
18 D. 

New London, 


Ce 277: 

Keating v. 104 
. 528, 183 A 586. 

Free v, District of Columbia, 
CinGi08s 
MacMullen v. Middletown, 187 
.- 37, 797 NE 8638, 11. LRANS 
391; Misener v. Syracuse, 173 App. 
Div. 914, 158 NYS 475; Minton v. 
Tepe 172 App. Div. 39, 158 NYS 

64. See statutory provisions; and 
Ryan v. Schenectady, 91 Misc. 296, 
154 NYS 890; Sayfaus v. Rochester, 
113 NYS 840. 

[a] Actual knowledge held not 
shown.—Under L. (1881) e¢ 183 re- 
quiring actual notice of the defect 
to be given, in order to render de- 
fendant liable, the fact that ice had 
been on the walk for about three 
weeks, that there had been sleet a 
few days before the accident, after 
which the weather turned cold, that 
defendant’s superintendent of streets 
had been seen to pass over the walk 
ten or twelve days, and again about 
a week before, that when he passed 
over the walk there was ice on it, 
but covered with ashes, and that 
the ice extended almost the entire 
width of the sidewalk for about five 
feet in length does not show actual 
knowledge. McNally v. Cohoes, 127 
N. Y. 350, 27 NE 1043 [aff 53 Hun 
202, 6 NYS 842]. 

[b] In Maine, under Rev. St. c 18 
§ 80, providing that to render a town 
liable for injuries received from a 
defective way, it must have had 
twenty-four hours’ actual notice of 
the defect, a heavy fall of. snow, 
which drifts the highways of a town 
generally, but blows off in spots, is 
not such, actual notice of a particu- 
lar drift from which an injury is 
received. Gurney v. Rockport, 93 Me. 
360, 45 A 310. 

[el] In North Dakota a municipal- 
ity is not liable for injuries sus- 
tained by reason of accumulations 
of snow and ice upon a_ sidewalk 
unless actual knowledge of the dan- 
gerous condition was possessed by 
the mayor, board of city commis- 
sioners, police officer, or marshal of 
the municipality forty- -eight hours 

- previous to the time the injuries 
were sustained, and such actual 
knowledge may not be presumed from 


j tions of snow and 


must in all cases be proved as an 
independent fact. Anderson Vv. 
Jamestown, 50 N. D. 531, 196 NW 
153; Malherek vy. Fargo, 49 N. D, 522, 
191 NW 951. 

{d] In Bhode Island (1) a stat- 
ute exempts municipalities from li- 
ability for injuries caused by ob- 
structions of snow or ice, unless 
written notice of the existence of 
the particular obstruction shall have 
been given to the proper officers 
twenty-four hours before the injury. 
Prezeau y. Clarke, 125 A 290; Allen 
Var Cook yer) the Toy525.3045 Ar 148) 
McCloskey vy. Moies, 19 R. I. 297, 33 
A 225; Winsor v. Tripp, 12 R. I. 454. 
(2) The statute applies té6 obstruc- 
ice produced by 
artificial causes, aS well as to those 
produced by natural causes. Winsor 
vy. Tripp, supra. (3) The statute re- 
fers to obstructions caused solely by 
the presence of ice and snow. Mc- 
Closkey v. Moies, supra. (4) The 
municipality is not liable, in the 
absence of notice, without proof that 
the injury would not have occurred, 
but for some defect independent of 
the ice and snow. Allen v. Cook, 
supra. 

Statutory provisions as to: 
Actual notice of defects generally see 

infra § 1822 
Constructive notice of snow or ice see 

infra notes 65-67. 

65. See statutory provisions. 

66. Mundell v. Milwaukee, (Wis.) 
210 NW 677; Beaudin v. Oconto, 183 
Wis. 341, 197 NW 792; Byington v. 


Merrill, 112 Wis. 211, 88 NW 26. 
Notice of defects or obstructions 
generally see infra § 1824. 
67. McAllister v. Bridvepot: 72 
Conn. 733, 46 A 552 
68. Conn.—Lucy v. 93 
Conn. 545, 106 A 762. 
Minn.—Olson vy, St. Paul, 141 Minn, 
434, 170 NW 586. 
Mo.~Wolf v. Kansas City, 296 Mo. 
95, 246 SW 236; Studer v. St. Josepin, 
(A.) 185 SW 1196: Barr v. Fairfax, 


Norwich, 


156 Mo. A. 295, 137 SW 631. 
Mont.—Townsend _ y. Butte, 41 
Mont. 410, 109 P 969. 


Nebr.—Foxworthy v. Hastings, 25 
Nebr. 133, 41 NW 132 

N. Y.— Ballard Ve “Hamburg, 143 
Apn. Div. 719, 128 NYS 325; O’Hara 
v. Brooklyn, 57 App. Div. 176, 68 NYS 
210; Provost v. New York, 15 Daly 


So Ne On OSU apate IT N. Y. 626 
mem, 22 NE 1128 mem}. 
Pa—Green v. Hollidaysburg, 236 


Pa. 430, 84 A 785; Wyman v. Phila- 
delphia, 175 Pa. 117, 34 A 621; Moore 


Wash.—Bull v. Spokane, 46 Wash. 
237, 89 P 555, 18 LRANS 1105. 

Ww. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SE 347. 

Wis.—Koch v. Ashland, 88 Wis. 
aes CN eal : 
Y err.—Cuzner y. Cal ary, 1 

Perr. io741. 62: So 
Necessity and sufficiency of notice 
See supra §§ 1803, 1804. 


69. Landolt v. Norwich, 37 Conn. 
615. And see supra §§ 1799, 
1800. 

70. U. S.—Smith y. Chicago, 38 
Fed. 388. 

Iowa.—Parks v. Des Moines, 195 
Iowa 972, 191 NW 728. 
,Mass.—Payne Vv. Lowell, 10 Allen 
1 

Mo.—Armstrong v. Monett, 228 SW 


771; Vonkey v. St. Louis, 219 Mo. 87, 
117 SW 733. 


Mont.—McEnaney vv. Butte, 43 
Mont. 526, 117 P 898. 

N. H.—Hubbard v. Concord, 35 
N. H. 52, 69 AmD 520. 

N. Y.—Taylor v...Yonkers, 105 N. 


Y; 202; 11: NE 642, 659 AmR 4925 
De Boulet v. New York, 192 App. Div. 
859, 182 NYS 697; Myers v. Beacon, 
1289) GADD. Div, LL Ls ANS oa: 
Kaiser v. New York, 184 App. Div. 
866, 172 NYS 626; Schneider v. New 
York, 143 App. Div. 216, 128 NYS 
45; Owen v. New York, 141 App. Div. 
217, 126 NYS 38; Kortlang v. Mt. 
Vernon, 129 App. Div, 535, 114 NYS 
252; Cupp v. Elmira, 126 App. Div. 


539, 110 NYS 742; Moran v. New 
York, 98 App. Div. 301, 90 NYS 596; 
Foley v. New York, 95 App. Div. 


374, 88 NYS 690; Berger v. New York, 
65 "App. Div. 394, 73 NYS 74; Haw- 
kins v. New York, 54 App. Div. 258, 
66 NYS 623; O’Keefe v. New York, 
29 App. Div. 524, 51 NYS 710; An- 
thony v. Glens Falls, 4 App. Div. 
ABE ZSINYS, 5386, lath 153. N.Y. 632 
mem, 48 NE 1104 mem]; Dorn vy. 
Oyster Bay, 84 Hun 510, 32 NYS 
341 [aff 158 N. Y. 731 mem, 52 NE 


1123 mem]; Tobey v. Hudson, 49 
Hun 318, 2 NYS 180; Blakeley v. 
Troy, 18 Hun 167; ‘O’Connor v. New 


York, 16 Daly 58, 3 NYS 530, 9 NYS 
492; Zunz v. New York, 103 NYS 
222; Winne v. Albany, 15 NYS 423; 
Dunean v. Buffalo, 2 NYS 503; Keane 
v. Waterford, 2 NYS 182; Harrigan 
v. Hoosick Falls, 1 NYS 57. 

Oh.—Rucker v. Cincinnati, 15 Oh 

221 


NPNS 252. 
Pa.—Gardner v. Philadelphia, 

Pa. 247, 70 A 721; Wenlock.v. Phila- 

delphia, 18 Pa. Dist. 229. 


- 
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reasonable being dependent upon the circumstances 
of the particular case;"! and it has been stated that 
negligence cannot be inferred from the fact that 
the street has for three months been rendered im- 
The municipality may 
also rely in the first instance for a reasonable time 
upon residents to attend to the walks adjacent to 
their premises as required by ordinance,**? but such 
a requirement dges not entirely relieve the mu- 
nicipality, which must either enforce the ordinance 
or do the work itself within a reasonable time.™* 
The formation of ice may in some cases be such 
as to render it practically impossible to remove it, 
as where sudden cold following a rain or melt- 


passable by “snowdrifts.72 


Va.—Lynchburg v. Wallace, 95 Va. 
640, 29 SE 675. 

{a] There is no duty to remove 
snow from walks until it ceases to 


fall.—Kortlang v. Mt. Vernon, 129 
App. Div. 535, 114 NYS 252. 
Wi. lucy Vv... ‘Norwich, | 93. Conn. 


545, 106 A 762; Armstrong v. Monett, 
(Mo.) 228 SW 771; Brennan v. New 
York, 1380 App. Div. 267, 114 NYS 
578 [aff-197 N. Y. 544 mem, 91 NE 
1110 mem]; O’Shaughnessey v. Mid- 
dleport, 93; App... Div. 93, 86 NYS 
944; Crawford.v.. New York, 68 App. 
Div. 107; 74 NYS 261 [aff 174 _N. Y. 
518 mem, 66 NE 1106 mem]; Keane 
v. Waterford, 8 NYS 790 [aff 130 
Ni .2Y2- 188, 29 . NB? 13075) Duncan ~v. 
Buffalo, 2 NYS 503; Moore v. Phila- 
delphia, 33 Pa. Super. 194. And see 
cases supra note, 70. 

[a] The number of miles of side- 
walk is material in determining the 
time within which the city must re- 
move the snow. Crawford v. New 
York, 68 ‘App. Div. 107, 74 NYS 261 
[aff 174, N. Y¥. 518 mem, 66 NE 1106 
mem]. —-. : J 

{b] A‘ municipality was held 
_ liable: (1) Where it failed for sev- 
eral days to clear snow from a much- 
used walk in the business district 
of the city. Lucy v. Norwich, 93 
Conn. 545, 106 A. 762. (2) Where a 
ridge of ice four inches wide and 
from two to five inches high was al- 
lowed to remain on the sidewalk for 


a month. Moore v. Philadelphia, 33 
Pa. Super. 194. 
[c] A municipality was held not 


liable: (1) Where the condition of 
the street was occasioned by heavy 
snowstorms a few days before, and 
the city has shown reasonable dili- 
gence in removing the snow and ice. 
Battersby v. New York, 7 Daly (N. 
Vey kas (2) Where as a. result of 
an unusually severe snowstorm in 
which rain alternating with snow 
froze into a solid mass and could 
not be removed, except with picks, 
and traffic was tied up in all parts 
of the city notwithstanding emer- 
gency measures, and’the accident oc- 
curred sixty-one hours after the 
storm ceased.° Eckert v. New York, 
211 App. Div. 474, 207 NYS 168. 
(3) Where an icy walk was due to 
melting snow on an adjoining lot 
and such condition had existed only 
three or four days, during which 
time the temperature was such as 
to cause both thawing and freezing 
each day. Kortlang v.. Mt. Vernon, 
129 App. Div. 535, 114 NYS 252. (4) 
Where scarcely twenty-four hours 
had elapsed since the obstruction 
accumulated, the city being entitled 
to wait a reasonable time, for freez- 
ing weather to moderate. Schneider 
v. New York, 143 App. Div. 216, 128 
NYS 45. (5) Where there was a 
heavy , snowfall for several days, 
with alternately thawing and freez- 
ing conditions, and the snow had 
frozen into rough ridges as a result 
of the passage of travelers during 
the thaw, but such frozen condi- 
tion had: lasted. only a.day. Arm- 
strong v. Monett, (Mo.) 228 SW 771. 

72. Burry. Plymouth, 48 Conn. 


ity.78 In some 


460. 
73. Landolt v. Norwich, 37 Conn. 


615; Taylor v. Yonkers,105 N. Y. 
202, 11 NE 642, 59 AmR 492; De 
Boulet v. New York, 192 App. Div. 


359, 182 NYS 697; Myers v. Bea- 
con, 189° App. Div: (117, “178 NYS 
294; Cupp v. Elmira, 126 App. Div. 
539, 110 NYS 742; Moran v. New 
York, 98, App. Div. 301, 90 NYS 
596; Foley v. New York, 95 App. 
Div. 374,-88 NYS 690; Crawford v. 


New York, 68 App. Div. 107, 74 NYS 
261 [aff 174 N. Y. 518 mem, 66 NE 
1106 mem]; Berger v. New York, 65 
App. Div. 394, 73 NYS 74; Hawkins 
v. New York, 54 App. Div. 258, 66 
NYS 623; Calder v: Walla Walla, 6 
Wash. 377, 33 P 1054. : 

74. Norton v. St. Louis, 97 Mo. 
537,.11 SW. 242: Taylor ve Yonkers, 
105 N. Y. 202, 11 NE 642, 59 AmR 
492; Moran v. New York, 98 App. 
Div. 301, 90 NYS -596. 

75. Beirness v. Missouri Valley, 

144 NW 628, 629, 51 


162 Iowa 720, 
LRANS .218 [cit Cyc]; Harrington 
vi ‘Buffalo, 120 Nev Yo 147) 24 Ni 
186; Taylor v. Yonkers, 105 N. Y. 
202, 11 NE 642, 59 AmR 492; Eckert 
v. New York, 211 App. Div. 474, 207 
NYS 168; Myers v. Beacon, 189 App. 
Div: 11%, 178- NYS) 294; Cuppy. l= 
mira, 126 App. Div. 539, 110 NYS 
742; Brennan v. New York, 117 App. 
Div. 849, 103.NYS 266; Moran wv. 
New York, 98 App. Div. 301, 90 NYS 
596; Berger v. New York, 65 App. 
Div. 394, 73 NYS 74; Staley v. New 
York, 37 App. Div. 598, 56 NYS 237; 
O’Keefe v. New York, 29 App. Div. 
524, 51 NYS 710; Buck v. Glens Falls, 
4 App. Div. 323, 38 NYS 582 [aff 156 
N. Y. 688 mem, 50 NE 1115 mem]; 
Peard v. Mt. Vernon, 83 Hun 250, 31 
NYS. 395 [aff 158 Ne OY. i682 mem, 
52 NE 1125 mem]; Kleng v. Buffalo, 
72 Hun 541, 25 NYS 445 [aff 156 
N. Y. 700 mem, 51 NE 1091 mem]; 
Betts v. Gloversville, 8 NYS 795. 
76. Boyland v. Parkersburg, 
W. Va. 749; 90 SH °347 | (an. in- 
struction that if plaintiff was in- 
jured by an obstruction of snow and 
ice on the sidewalk, and a like con- 
dition existed all over the city, so 
that it was impracticable to have 
removed the ice, defendant was not 


78 


negligent in not removing it until 
a general thaw, was properly re- 
fused). 

77. Taylor v. Yonkers, 105 N. Y. 


v.. Beacon, 189) App, Div. .117,) 178 
NYS 294. 
78. Generally see supra § 1707. 


Statutes requiring actual notice to 
municipality of defects caused by 


ie a smow see supra § 1804 notes 
79. See statutory provisions. 


[a] Construction and effect of 
statute.—(1) “We think the proper 
and only reasonable interpretation of 
the statute is, that wherever ice or 
snow is the sole proximate cause of 
the accident, there shall be no lia- 


bility, but where at the time of the) 
is any other defect. 


accident . there 
to which as a proximate cause. the 
accident is in part attributable, there 


ing of snow causes a film of ice upon the way, 
in which case the municipality may wait for a 
thaw to remedy the condition,”> although there is 
apparent authority to the contrary.’® 
been held that while the municipality, if it cannot 
remove the ice, should require householders, if 
the danger is great, to sprinkle ashes or sand, it is 
not responsible for their omission so to do."* : 

[§ 1806] ff. Statutory Exemptions from Liabil- 


And it has 


jurisdictions the statutes exempt 


municipalities from liability for injuries caused 
solely by snow or ice on public ways, if the way 
is otherwise reasonably safe for travelers,’® and this 
applies, although the street is put into dangerous 


may be a liability notwithstanding 
the fact that it also may be attribut- 
able in part to ice or snow. This 
other defect, however, is not a proxi- 
mate cause within the meaning of this 
rule, simply because it causes the 
accumulation of the ice or snow. In 
considering whether, ‘at the time of 
the accident, the way is otherwise 
reasonably safe and convenient,’ the 
attention is to be directed to the 
actual physical condition of the way 
for the purpose of ascertaining 
whether there is at that time any 
other danger to the steps of the trav- 
eler than that arising from the pres- 
ence of ice or snow. If there be 
no other danger, then for the time 
being the way is ‘otherwise reason- 
ably safe and convenient.’ In these 
cases, therefore, the real question is 
not simply whether the way with no 
ice or snow upon it is defective, but 
whether, if there be such a defect, 
it was operative as such at the time 
of the accident, and was in part the 
proximate cause of it. If there be 
such an operative defect, then there 
may be a liability even although the 
accident be due in part to ice or 
snow. Otherwise there is no such 
liability, even if the defect was the 
cause of the accumulation of the ice 
or snow. The effect of the statute 
was to change the law as to lia- 
bility for defects arising from ice 
or snow, so far as to create an 
exemption from such liability in 
cases where the ice or snow is the 
sole proximate cause of the acci- 
dent. It did not of course enlarge 
the liability so that ice or snow, 
which before the statute was not a 
defect, would now be _ considered 
such.” Newton v. Worcester, 174 
Mass. 181, 187, 54 NE 521. And see 
Naze v. Hudson, 250 Mass. 368, 145 
NE 468; Neilson yv. Worcester, 219 
Mass. 88, 106 NE 579, 3 ALR 1120 
(in both of which Newton v. Wor- 


cester, supra, is quoted with ap- 
proval); Bailey v. Cambridge, 174 
Mass. 188, 54 NE 523 [cit Neilson 


v. Worcester, supra]. (2) The stat- 
ute means that a way will not be 
deemed unsafe if it would be rea- 
sonably safe and convenient for trav- 
elers but for the presence of snow 
and ice. Newton v. Worcester, 169 
Mass. 516, 48 NE 274. 

_ [b] The presence of a large stone 
in the sidewalk at the point where 
plaintiff slipped on ice and fell does 
not render the city liable for plain- 
tiff’s injuries under the statute un- 
less his fall was caused thereby, 
either in whole or in part. Neilson 
v. Worcester, 219 Mass. 88, 106 NE 
Bi Oey Aco, 1120: 

[ec] A depression of one and one- 
half inches in the sidewalk on a 
steep hill is not a defect, and the 
municipality is exempt from liability 
under the statute. Neilson v. Wor- 
cester, 219 Mass. 88, 106 NE 579, 3 
ALR 1120. 

{d] In Connecticut the charter of 
Waterbury provides that such city 
in no case shall be liable for injuries - 
occasioned by ice or snow on its 
sidewalks except where there is some 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


E 


§§ 1806-1808] 


form by human agency.®° 

[§ 1807] (f) Overhanging and Falling Objects*:— 
aa. In General. A municipality is liable in dam- 
ages to one injured by the falling of a pole or 
other object standing within the limits of the street 
where it knew, or might have known, by the ex- 
ercise of reasonable diligence, of its dangerous 
condition, and took no steps to remove the same, 
or to guard passers-by against it.82 This rule has 
been applied to billboards standing in the street,** 
and, generally, to trees or limbs therefrom.** It 
has been held, however, that the mere fact that a 
child was injured by the fall of window screens 
which the occupant of adjoining premises had placed 
on the sidewalk, leaning against his building, and 
which had been left in that position each day for 
several months, did not show any lability on the 
part of the municipality.*® It has also been held 
that a derrick which falls in the street, owing to 
insufficient support, and injures a traveler, is not a 
defect in or want of repair of the street within a 
statute making municipalities liable for such defect 
or want of repair.®® 

[§ 1808] bb. Structures or Projections over 
Street.*7 The duty of a municipal corporation to 
keep its streets in safe condition requires it to 


structural defect in such walk, and 
this is held to give a single and in- 
separable cause of action, that is, one 
for injuries occurring as a result of 
a structural defect in a _ sidewalk 
which is rendered more dangerous 


99, 
City, 


196 SW 785. 
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83. Cason v. Ottumwa, 102 
tt NW. 192; 
85 Iowa 346, 
de Vere v. Kansas City, 


Billboards on private property see 


[43 O.J.] 1029 


take reasonable precautions against dangers from 
overhead as well as underfoot.8® The danger and. 
the unsafety may be as great, and the consequences 
as injurious, as in the ease of a defect in, or ob- 
struction upon, the surface of the street; and a 
municipality may be liable for injury to one struck 
by a structure or object negligently permitted to 
overhang or project dangerously low into a street,*® 
such as a sign, electrie light,®! telephone or elee- 
trie wire®? or pole,®* the limb of a tree,®* or an 
overhead bridge or ,trestle;®° and the fact that a 
bridge is of sufficient height to allow ordinary 
carriages to pass under it does not per se discharge 
the municipality from liability to one injured while - 
attempting to pass under it in a vehicle of unusual 
height.%° 

Falling Objects. On the same principle munici- 
palities have been held liable for injuries occa- 
sioned by the fall of dangerous and insufficiently 
supported structures which have negligently been 
permitted to overhang a strect,®’ as in the case of 
falling signs,°® awnings or sheds,®® or a cornice im- 
properly fastened to a building abutting on the 
way,' unless the fall of the structure was due solely 
to an act of God,? such as an unprecedented wind.® 


Qualifications of, and exceptions to, rule. It has 
Iowa 95. Gray v. Danbury, 54 Conn. 

Bliven v. Sioux] 574, 10 A 198! Frankfort v. Bowen, 
52 NW 246; Van/| 205 Ky. 309, 265 SW _ 785; Talbot 


(Mo. A.) |v. Taunton, 140 Mass. 552, 5 NE 616. 
96. Sewell v. Cohoes, 15 N. Y. 45, 


31 AmR 418 [aff 11 Hun 626]. 


by reason of snow or ice thereon, and 
no cause of action can arise in such 
city due to ice and snow alone. 
Wladyka v. Waterbury, 98 €onn. 305, 
119 A 149. 

Proximate cause of injury gener- 
ally see infra § 1841. 

80. Hitchcock v. Boston, 201 Mass. 
299, 87 NE 470. 

fa] Mlustrations.—(1) A munici- 
pality is not liable where plaintiff’s 
team collided with piles of snow 
representing an Eskimo house and 
fort, strongly built and coated with 
ice. Hitchcock v. Boston, 201 Mass. 
299, 87 NE 470. (2) So an artificial 
opening made through the snow or ice 
in a street to drain surface water 
into a gutter, but not extending be- 
low the surface of the soil, whether 
made by the public authorities or by 
some one for whose acts the city is 
liable, does not render the street dan- 
gerous in the sense that it consti- 
tutes either a defect .in the road- 
way or an obstacle to travel for 
which the city should be held liable. 
Hadden v. Somerville, 197 Mass. 480, 
83 NE 1105. 

81. Liability of abutting owners 
see infra § 1873 

82. Towa.—Dufty v. Dubuque, 63 
Iowa 171, 18 NW $00, 50 AmR 743. 

Ky.—Bowling Green v. Peterson, 
199 Ky. 311, 251 SW 187; American 
Dist. Tel. Co. v. Oldham, 148 Ky. 320, 
146 SW 764, AnnCas1913E 376. 


“Mich.—Brown Wr istaaohnms: 118% 
Mich. 641, 154 NW 79. 
Nebr. —Chaney v. Riverton, 104 


Nebr. ee ET Nw 845, 10 ALR 244. 
N. H.— Hardy Vv. Keene, 52) N: iH: 
370. 
Nw Y.——Kunzi vie-Droy,104' Nv ¥. 
344, 10 NE 442, 58 AmR 508. 
Pa.—Norristown v. Moyer, 67 Pa. 
plat- 


55. 

{a] Platforms.—Where a 
form constructed by citizens upon a 
principal street of a village for hold- 
ing a public entertainment was in- 
sufficient to sustain the crowd and 
fell and injured a pedestrian, the vil- 
Jage was liable as for the mainte- 
nanee of a nuisance, the platform 
having been constructed a sufficient 
length of time for the village authori- 
ties to be aware of its location and 
condition, Chaney v. Riverton, 104 
Nebr. 189, 177 NW 845, 10 ALR 244. 


infra § 1810. 


84. See infra § 1809. 

85. McLoughlin v. Philadelphia, 
142 Pa. 80, 21 A: 754. ‘ 

86. Pratt v. Weymouth, 147 Mass. 


245, 17 NE 538, 9 AmSR 691. 

Statutes imposing liability gener- 
ally see supra § 1758. 

87. Rights of abutting owners see 
infra XVIII in 44 C. J. 

88. Dak.—Larson v. Grand Forks, 
3 Dak) 307, 19 NW 414. 

Tl. —Hanrahan v. Chicago, 289 Ill. 


400, 124 .NE 547 [aff 209° Ili. “A. 
630]. 

Ky.—Ameriecan Dist. Tel. Co. v. 
Oldham, 148 Ky. 320, 325, 146 SW 


764, AnnCas1913H 376 [quot Cye]. 
Minn.—Bohen vy. Waseca, 32 Minn. 

176, 19 NW 730, 50 AmR 564. 
Mo.—Loth v. Columbia Theatre 


Co., 197 Mo. 328, 94 SW 847; Roper 
v. Wadleigh, (A.) 219 SW 982. 

N. Y.—Metzroth v. New York, 241 
N.Y. 470,. 150 INE 619% 

Overhanging trees or limbs see in- 
fra § 1809. 

89. Ida.—Baillie v. Wallace, 24 
Ida: 706, 135 Pr 850° 

Ill.— Fanning v. Chicago, 194 Il. 
A. 574. 

Ky.—American Dist. Tel. Co. v. 
Oldham, 148 Ky. 320, ‘325, 146 SW 


764, AnnCas1913E 376 [quot Cyc]. 
Mass.—Talbot v. Taunton, 140 
Mass. 552, 5 NH 616. 
Pa.—Levine v. Pittsburgh, 252 Pa. 
£81, 97 A 392. 
90. Baillie v. Wallace, 24 Ida. 706, 
135 P 850. 
Falli 


91. 
64. 

92. Del.—Colbourn vy. 

ton, 20 Del. 448, 56 A 605. 
D. 


C.—District of Columbia. v. 
Dempsey, 138 App. 533. 


sign see infra note 98, 
Schmidt v. Chicago, 107 Ill. 
A. 


Wilming- 


Ill.—Pana y. Broadman, 117 Ill. 
A. 139, 
Iowa.—Erickson v. Manson, 180 


Iowa 378, 160 NW 276. 
Mass.—Andresen y. ,.Lexington, 240 
Mass. 517, 1384 NE 397, 21 ALR 1551 
(dictum); Hayes v. Hyde Park, 153 
Mass. 514, 27 NE 522, 12 LRA 249. 
S. C.—Irvine v. Greenwood, 89 8S. 
C. 511, 72 SE 228, 36 LRANS 363. 
93. "Fisher. v. Mount Vernon, 41 


App. Div. 293, 58 NYS 499. 


94. See infra § 1809. 


97. Tallahassee v. Hawes, 81 Fla. 
123, 87 S 765; Grove v. Ft. Wayne, 45 
Ind. 429, 15 “AmR 262; Gatewood v. 
Frankfort, 170 Ky. 292. 185 SW 847; 
American Dist. Tel. Co. v. * Oldham; 
148 Ky. 320, 325, 146 SW 764, Ann 
Cas1913E 376 [quot CGyeis Metzroth 
prea York, 241 N: ¥. 470, 150 NE 

Falling building or structure adja- 
cent to street see infra § 1810. 

Falling trees or limbs see 
§ 1809. 

98. Leary v. Yonkers, 95 App. Div. 
126, 88 NYS 829; Purcell v. Stub- 
blefield, 41. Okl. 562, 139° P 290, 51 
Teiete 1077. But see infra note 

c 

99. Dak.—Larson “fs Grand Forks, 

3 Dak. 307, 19 NW 41 


infra 


Del.—Jarrell  v. ‘Wilmington, 20 
Del. 454, 56 A 879 J 
Fla.—Tallahassee v. 81 


Hawes, 
Fla. 123, 87 S 765. . 
Ga.—Columbus vy. Anglin, 120 Ga. 
785, 48 SH 318. 
Ill.—Hanrahan y. Chicago, 289 Ill, 


400, 124 NE. 547 [aff 209 Ill. A. 
630); Hanrahan y. Chicago, 145 Il, 
aes “Gatewood y. 170 


Frankfort, 
Ky. 292, 185 SW 847. : 


176, 19 NW 730, 50 AmR 564. 

N: Y.—Metzroth v. New York, 241 
N. Y. 470, 150 NE 519; Bieling v. 
Brooklyn, 120 N. Y. 98, 24 NE 389; 
Hume vy. New York, Th ING WYa8 264% 
Mansfield. v. New York, 119 App. Div. 


199, 104 NYS 386. And see infra, 
note 8 [a]. 
r A ara peepee y of rule see infra note ' 
[a 
1. Grove v. Ft. Wayne, 45 Ind. 


429, 15 AmR 262 [dist Anderson y. 
East, 117 Ind. 126, 19 NE 726, 10 
AmSR 35, 2 LRA 712 (where injury 
from a falling cornice was not to 
a traveler on the street, but to prop- 
erty on the other side of the alley, 
and it was held that the municipality 
was not liable) ]. 

2. See case infra note 3. 

Fall of wall adjacent to street see 
infra § 1810. 

3. Purcell v. Stubblefield, 41 Ok1. 
562, 1389 P 290, 51 LRANS 1077. 

[a] Rule applied. — Where a 
wooden sign, suspended above a side- 
walk, is blown down and injures a 
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been held in some cases that a municipality is not 
able for injuries caused by structures or projec- 
tions over a street if the danger was not reason- 
ably to be apprehended and such ‘structures were in 
common use.? Moreover, liability in such cases can 
arise only when the notice of the danger has actu- 
ally come to the servants of the corporation, or 
may be imputed to them while in the ordinary ex- 
ercise of their duty.° Under a statute making mu- 
nicipal corporations liable for injuries caused by 
defects in or want of repair of, streets,® it has been 
held that anything projecting over a sidewalk from 
a building, but not connected with the street or 
sidewalk and high enough not to interfere with 
passage underneath, however insecure and danger- 
ous it may be, is not a defect or want of repair;? 
while a projection, if supported by posts erected 
upon the sidewalk, is such a defect, and for an 
injury caused by its fall the municipality will be 
liable. It has also been held that a municipality 
is not lable under such a statute for the death of 
a person who raised his arm and touched an elec- 
trically charged guy wire attached to a telephone 
pole standing at the edge of the street.® 

[§ 1809] cc. Overhanging or Falling Trees or 
Limbs. A municipal corporation has been held 
liable for injuries to a person who comes in contact 
with the limb of a tree negligently allowed to over- 


pedestrian, the city cannot relieve 
itself from liability on the ground 
that the injury was caused by an 8. 
“act of God,” unless it also shows 


Taylor v. Peckham, 
Am D 23555) Ana 
Jones v. Boston, 104 Mass. 75, 


578. 


hang a street so low as to constitute a danger to 


travelers thereon.1° A municipality is also liable, 
as a general rule, for injuries caused to travelers 
by the fall of a tree or a limb therefrom,+ where 
the dangerous condition was discoverable on the 
slightest intelligent inspection.17 So where a mu- 
nicipality allowed a contractor to enter on private 
premises to take gravel for grading the street, 
and such act undermined a tree on the premises, 
so that it fell into the street and injured a trav- 
eler, the municipality was held liable* On the 
other hand a municipality has been held not hable 
where a falling limb overhung the sidewalk from 
a tree not growing in the street, but on adjoining 
private premises.1* But to hold the municipality 
liable it must have had actual or constructive _no- 
tice of the defect.15 Moreover, in some jurisdie- 
tions where the duties of municipalities in respect 
of streets are regarded as governmental,'® and the 
municipal liability for defects arises solely from 
the express provisions of the statute,17 it has been 
held that no liability arises for injuries caused by 
falling limbs.1® 

[§ 1810] dd. Buildings or Other Structures Adja- 
cent to Street. In some jurisdictions it has been 
held that no municipal lability arises for injuries 
to a traveler on the street caused by the fall of a 
structure. wholly on private property.1° In other 


8 R. I. 349, 91]as a cireumstance on the subject of 
its negligence in ascertaining whether 
the safety of the public requires any 
alteration in a case where such ex- 


that the wind was unprecedented, and 
the sole cause of the injury. Pur- 
cell v. Stubblefield, 41 Okl. 562, 139 
P 290, 54 LRANS‘’ 1077. 

, 4 Harman v. New York, 148 App. 
Div. 61, 131 NYS 1032. And see to 
same effect Jarrell vy. Wilmington, 20 
Del. 454;,.56, Av 379: 

{a] Awnings.—Harman v. New 
York, 148 App. Div. 61, 131 NYS 1032 
{dist Hume vy. New York, 74 N.Y. 
264, 57 HowPr 359 (where an awn- 
ing was dangerous to pedestrians 
using the sidewalk) ]. 

5. U. S—Du Bois v. Pancoast, 218 
Fed. 60, 183 CCA 662. * 

Del.—Jarrell v. Wilmington, 20 
Del. 454, 56 A 379. 

Ind.—Grove v. Ft. Wayne, 45 Ind. 
429, 15 AmR 262. 

Ky.—American Dist. Tel. Co, v. 
Oldham, 148 Ky. 320, 325, 146 SW 
764, AnnGas1913E 376 [quot Cyc]. 

N. Y.—Fox y. Manchester, 183 N. 
Y. 141, 75 NE 1116, 2 LRANS 474; 
Hume v. New York, 74 N. Y. 264; 
Leary v. Yonkers, 95 App. Div. 126, 
88 NYS 829. 

Notice generally see infra § 1819 
et: seq. 

6. See supra § 1758. 

7 Wewison v. New Haven, 34 
Conn, 136, 91 AmD 718; Jones y. Bos- 
ton, 104 Mass. 75, 6 AmR 194. 

[a] Objects which have no neces- 

sary connection with the roadbed or 
relation to publie travel thereon, and 
the danger from which arises from 
mere casual proximity, and not from 
the use of the road for the purpose 
of traveling thereon, will not as a 
general rule render the road defec- 
tive. Hewison v. New Haven, 34 
Conn 136). 9 CAMB! TLS) (fall yot 
weights attached to the corners of a 
flag suspended across a street). 
. [b] Fall of snow and ice.—For an 
injury received from the fall of snow 
and ice, projected from the roof of 
a building, and overhanging the side- 
walk, a city is not liable. Hixon v. 
Lowell, 18 Gray (Mass.) 59. 

{e] Sign—A city is not liable for 
an injury caused by the falling of a 
sign attached to a building and sus- 
pended over the sidewalk. Jones y. 
Boston, 104 Mass. 75, 6 AmR 194; 


[a] 
ceived by reason of a defective awn- 
ing, projecting over and across a 
sidewalk, and supported on posts at 
the curbstone, a city is held to be 
liable. Day v. Milford, 5 Allen 
(Mass.) 98; Drake v. Lowell, 13 Metc. 
(Mass.) 292. : 

{b] Transparency.—A city is lia- 
ble for the fall of a transparency 
fastened at. one end to a building, 
and at the other end supported by 
a pole resting on the sidewalk. West 
v. Lynn, 110 Mass. 514. 

9. O’Donnell v. North Attlebor- 
ough, 222 Mass. 591, 111 NE 374. 

10. Louisville v. Michels, 114 Ky. 
551, 71 SW 511, 24 KyL 1375; Andre- 
sen y. Lexington, 240 Mass. 517, 134 
NE 397; .21;);ALR 1551 (dictum); 
Valvoline Oil Co. v. Winthrop. 2385 
Mass. 515, 126 NE 895; Embler -v. 
Wallkill, 132 N. Y. 222, 30 NE 404; 
Wereunon v. Southwold Tp., 27 Ont. 


11. Colo.—Colorado Springs Vv. 
May, 20 Colo. A. 204, °77 P 1098. 

Ind.—Indianapolis y. Slider, 56 Ind. 
A. 230, 105 NE 56. 

‘ Ky.—Hendersen y. Schlamp, 14 Kyl 

75, 

Mass.—Wright: v. Chelsea, 207 
Mass. 460, 93 NE 840; Chase v. Low- 
ell, 151 Mass, 422, 24 NED 212. 

Mo.—Lundy vy. Sedalia, 162 Mo. A. 
218, 144 SW 889. 

N. Y.—MecGarey v. New York, 89 
App. Div. 500, 85 NYS 861; Vosper 
v. New York, 49 N. Y. Super. 296. 
But see Gubasko v. New York, 14 


Daly 559, 1 NYS 215 (holding that 
if, to all ordinary appearances, the 
tree was sound, the municipality 


would not be liable), 

[a] Negligence of municipal em- 
ployees in felling trees.—Colorado 
Springs v. May, 20 Colo. A. 204, 77 
Poo ss 

[b] Improbability of danger from 
a falling limb does not relieve a city 
from liability, as it must guard 
against danger. Lundy v. Sedalia, 
162 Mo. A. 218, 144 SW 889. 

[ec] The failure of a municipality 
to make tests as to the condition of 
trees in public places after a pre- 
liminary examination may be taken 


amination disclosed a condition from 
which suspicion of danger may fairly 
arise, McGarey v. New York, 89 
App. Div. 500, 85 NYS 861. 

12. Huestis v. Toronto, 58 Ont. L. 
648, [1926] 3 DomLR 142. 

Notice of defects and obstructions 
generally see infra § 1819 et seq. 
ue ag ts v. South Vancouver, 6 


14, Andresen v. Lexington, 240 
Mass. 517, 134 NE 397, 21 ALR 1551. 

15. Jones v. Greenboro, 124 N. C, 
310, 32 SE 675. 

Necessity of notice generally sce 
infra §§ 1819-1822. 

16. See supra § 1756. 

17. Statutory imposition of liabil- 
ity see Supra § 1758. 

. Dyer v. Danbury, 85 Conn. 128, 
130, 131, 81 A 958, 39 LRANS 405, 
AnnCas1918A 784 [dist Jones v. New 
Haven, 34 Conn. 1 (where a munici- 
pality had, by authority of statute, 
assumed control of trees and the 
duty of protecting them for the spe- 
cial benefit of the municipal inhabi- 
tants, the duty thus becoming a 
private, as distinguishéd from a gov- 
ernmental, dne)]; Miller v. Detroit, 
156 Mich. 630, 121 NW 490, 132 AmSR 
537, 16 AnnCas 832. 

“The overhanging limb did not con- 
stitute a defect in the highway, It 
did not obstruct travel thereon, and 
the city was not bound to remove it 
as a part of its duty ‘to build and 
repair’ the highways within its lim- 
its. ... If the overhanging limb, by 
reason of its liability to fall upon 
the traveled part of the highway, 
constituted a nuisance, as alleged, it 
ought to have been removed. If it 
endangered travel upon the high- 
way it was a public nuisance and 
the city could and _ should have 
caused its removal. But this duty 
of the city was a public govern- 
mental one, for the neglect of which 
no liability at common law ensued to 
the city, and no statute imposes 


any.” Dyer y. Danbury, supra. 
19. Vossler v. DeSmet, 204 Ill. A, 
292; Andresen vy. Lexington, 240 


Mass. 517, 184 NE 397, 21 ALR 1551 
(dictum); Temby v. Ishpeming, 146 
Mich. 20, 108 NW 1114. 


For later cases, developments and changes in the law.see cumulative Annotations, same title, page and note number, 


. 
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§§ 1810-1811} 


id 


jurisdictions, however, it is held that whenever a 
structure,*® as, for example, a billboard,”! fence,?* 
or wall of a building left standing after a fire,** 


_ exists on private premises on the side of a street 


in so unsafe a condition as to endanger the safety 
of travelers thereon, it is the duty of the munici- 
pality to remove it; and for failure to do so, it will 
be lable for injuries caused thereby. But it will 
not be liable for injury to a person not on the street 
at the time the structure fell.°* And it has been 
held that no action can ‘be maintained for injuries 
due to the fall of a dangerous wall left standing 
after a fire at a point remote from the street.?°> In 
any event there will be no liability where the danger 
was not obvious and the municipality had no notice 
thereof.2° If a wall was firm and solid, and was 
thrown down by a tempest or other act of God, the 
municipality will not be liable for an injury caused 
thereby.27. Where the duty of examining and re- 
moving dangerous buildings and structures is vested 
in the department of buildings and the officers and 
agents thereof are not the agents of the city, the 
city is not liable for their failure to remove such 
a structure.*® So it has been held that, where an 
ordinance authorizes the commissioner of public 
works to notify the owner of a building to take it 
down after its destruction by fire, or demolish it 
if dangerous, the commissioner’s failure to give 


[a] Billboard.—Temby v. Ish- 
peming, 146 Mich. 20, 108 NW 1114;]| White, 
Temby v. Ishpeming, 140 Mich. 146, further that a 
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might have known thereof. 
(Mo.) 239 SW. 141 (holding 
municipality 


[43 C.J.] 1081 
such notice did not render the municipality liable 
where the building was in course of demolition when 
it fell and caused the injury complained of.*° 

Material falling from adjoining structures. The 
rule making the municipalities liable for injury 
caused by ‘the fall of structures overhanging or 
projecting into the street®° has also been applied 
to objects or material falling or thrown from a 
building adjoining the street,?+ provided the mu- 
nicipality had notice of the danger.** 

[§ 1811] (g) Objects Frightening Horses**—aa. 
In General. In, a few’ jurisdictions it has been 
held that an object in the street with which a trav- 
eler does not come in collision or contact, and which 
is not an actual obstruction in the way of travel, 
is not a defect merely because it is of a nature to 
cause a horse to take fright, in consequence of 
which he escapes from the control of his driver and 
causes damage,** and that it is immaterial that the 
object which frightened the horse was one which 
would have been | an obstruction if the animal had 
come in contact therewith.*® By the weight of 
authority, however, an object calculated to frighten 
horses, negligently permitted to remain in a public 
street, is such an obstruction as makes a munici- 
pality ‘liable in case of an accident happening in 
consequence thereof,’* even though it is so far from 
the traveled path as to avoid ‘all danger of col- 


Colo. 300, 88 P 148, 120 AmSR 108, 


8 LRANS 77. 
Conn.-—Young v. New Haven, 39, 


Rice v. 


is not 


a NW 588, 112 AmSR 392, 69 LRA 

[b] Plag pole on _ vacant lot. 
Vossler v. DeSmet, 204 Ill. A, 292. 

20.. Ga.—Parker v. Macon, 39 Ga. 
725, 99 AmD 486. 

Kan.—Langan v. Atchison, 35 Kan. 
318, 11 P 38, 57 AmR 165. 

Md.—Havre de Grace vy. Fletcher, 
112 Md. 562, 77 A 114. 

Mo.—Shippey v. Kansas City, 254 
Mo. 1, 162 SW 137; Grogan v. Broad- 
way Fdy. Co., 87 Mo. 321. 

S. C.—Caston v. Rock Hill, 107 
S.C. 124, 92 SE 191. 

S. D.—Rowe v. Richards, 32 S. D. 
66, 142 NW 664, LRA1915E 1069. 
tong —Campbell vy. Cluff, 9 OntWR 

[a] 
de Grace v. Fletcher, 
Gi pAT LS. 

21. Langan v. Atchison, 35 Kan. 
318, 11 P 38, 57 AmR 165; Shippey 


Stacks of beer kegs.—Havre 
112 Md.. 562, 


aoe eres City, 254 Mo. 1, 162 SW 
Billboards in street see supra 
_ § 1807. 
22. Caston v. Rock Hill, 107 S. 


C. 124, 92 SE 191. 


23. Parker v. Macon, 39-Ga. 725, 
99 AmD 486; Grogan v. Broadway 
Fdy. Co:, 87 Mo. 821; Campbell v. 


Cluff, 9 OntWR 401. 

24. Kiley v. Kansas City, 87 Mo. 
103, 56 AmR 443 [overr Kiley v. 
Kansas City, 69 Mo. 102, 33 AmR 
491] (child visiting in house on pri- 
vate premises which was struck by 
falling wall). 


25. Cain v. Syracuse, 95 N. Y. 
83 [aff 29 Hun 105]. 

26. Mitchell v. Brady, 124 Ky. 
411, 99 SW 266, 30 KyL 258, 124 


AmSR 408, 13 LRANS 751 (fall of 
iron pipe attached to side of build- 
ing); Henderson v. Weisenberger, 7 
Kyl 448 (billboard); Dahmer  v. 
Meridian, 111 Miss. 208, 71 S 321; 
Rice v. White, (Mo.) 239 SW 141; 
Fremont v. Dunlap, 69 Oh. St. 286, 
69 NE 6561. 

fa] Rule applied.—A city was not 
liable for injuries sustained on a 
sidewalk from a pane of glass fall- 
ing from an adjoining building un- 
less the window pane was insecurely 
fastened,’ or had “become loose, and 
not-even-then-unless-it knew— of such 
condition, or on a proper inspection 


required to enter abutting premises 
and closely examine all fastenings of 
window panes). 

Notice of defects or obstructions 
generally see infra § 1819 et seq. 

27. barker v. Macon, .39 Ga. 725, 
99 AmD 486; Fremont y. Dunlap, 69 
Oh. St, 286, 69 NE 561; Oak Harbor 
Sb tte hap el 52 Oh. St: 183, 39 NH 
1 


Fall of objects or structures over- 
hanging or projecting into street see 


Supra § 1808. 

2s. Connors v. New York, 11 Hun 
(N. Y.) 439. 

29. Marshall v. Louisville State 


Rice Milling Co., 144 La, 828, 81 8S 
331, 

30. See supra § 1808. 

381. Hagerstown v. Crowl, 128 Md. 
556, 97 A 544. 

{a] Falling of mortar from wall 
that is being built may render the 
city liable. Hagerstown v. Crowl, 
128 Md. 556,.97 A 644 

a2. Holmquist Wilt CresL.bGrayi 
Constr. Co., 169 Iowa 502, 151 NW 
828 (where a workman engaged in 
pointing up a wall in a high wind 
was blown off, striking a pedestrian 
in the street,.the municipality was 
not liable in absence of notice of the 
situation). 

Necessity of notice generally 
infra § 1819 et seq. 

33. On highways 
Highways § 449. 

Proximate cause of injury see 


fra § 1845. 

34. Bowes v. Boston, 155 Mass. 
344, 29 NE 633, 15. LRA 365; Cole 
v. Newburyport, 129 Mass. 594, 387 
AmR 394; Cook v. Montague, 115 
Mass, Bemis v. Arlington, 114 
Mass. Cook v. Charlestown, 98 
Mass. 80; Kingsbury v. Dedham, 13 
Allen (Mass.) 186, 90 AmD _ 191; 
Keith v. Easton, 2 Allen (Mass.) 552; 
Agnew v. Corunna, 55 Mich. 428, 21 
NW 873, 54 AmR 383; Dunn v. Barn- 
well, | 43 S.C... 398, :210 SH.-315;° 49 
AmSR_ 8438. See Brink v. Grand 
Rapids, 144 Mich. 472, 108 NW 430 
(fright caused by sudden rush of 
water from a hydrant which munici- 
pal employees were flushing). 


see 


generally 


35. Boulder v. Stewardson, 67 
Colors) 582; 289° P yl felt epelh "Cook 
v. Charlestown, 98. Mass, 80. 

36. Colo.—Denver v, Utzler, 38 


Conn, 435; Ayer v. Norwich, 39 Conn. 
376, 12 AmR 376; Dimock v.-Suf- 
field, 30 Conn. 129. ryt; 

D. C.—Duistrict of Columbia v. 
Moulton, 15 App. 368 [rev _on other 
grounds 182 U. S. 576, 21 SCt,.840, 45 
L. ed. 1237]. 

Ill.—Vanaalia v. Huss, 41 Ill, A. 
517%. 

Ind.—Rushville v. Adams, 107 Ind. 
475, 8 NE 292, 57 AmR 124; Logans- 
port v. Dick, 70 Ind. 65, 86 AmR 
166. 

lowa.—Dow v. Nora Springs, 160 
NW 897; Frazee v. Cedar Rapids, 151 
lowa 251, 131 NW 33. 

Me.—Card v. Ellsworth, 65 Me. 547, 
20 AmR 722. 

Md.—Pennsylvania Steel Co. v. 
Wilkinson, 107 Md. 574, 69 A 412, 16 
LRANS 200. 

Mo.—Hoover v. Fulton, 177 Mo. +e 
95, 168 SW 292. 

N. H.—Bartlett v, Hooksett, 48 N. 
H. 18; Chamberlain v. Enfield, 43 N. 
H. 356; Winship v. Enfield, 43 IN Ee 

N. Y.—Hoffart v. West Turin, 180 
N. Y. 516, 72 NE 1143; Eggleston v. 
Columbia Turnp. Road, a2 ING e273 
[rev 18 Hun 146]; Studeor v. Gou- 
verneur, 15 App. Div. 229, 44 NYS 122; 
Whitney v. Ticonderoga, 53 Hun 214, 
6 NYS 844 [aff 127 N. Y, 40, 27 NE 
403]; Champlin v. Penn Yan, 34 Hun 
33 [aff 102 N. Y. 680 mem]. 

Pa.—Baker v. North East Borough, 
151 Pa. 234, 24 A 1079. 

R. L— Stone v. Langworthy, 20 R. 
I. 602, 40 A 832. 

Tenn. oats v. Patton, 2 Tenn. 
Civ. A. 5. 

Tex.—Patterson v. Austin, 15 Tex. 
Civ. A. 201, 39 SW 976. 

Wis.—Cairncross v. Pewaukee, 78 


Wis. 66, 47 NW 13, 10 LRA 473: 
Bloor v. Delafield, 69 Wis. 273, 34 
NW 115. 


Ont.—Rice v. Whitby, 28 Ont. 598; 
Lawson y. Alliston, 19 Ont. 655. 

Que.—Deschamps Vv. Montreal, 48 
Que. Super. 351, 

[a] Inclined plane used for hoist- 
ing coal over a street is a nuisance 
and the municipality is liable for 
injuries caused by a horse taking 
fright at it. Hilbert v. New Castle 
p41 Past Coughs. 

[b]-Advertising banner.—A _ yil- 
lage, by permitting an advertising 
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lision.27. To render the corporation liable in such 
cases, however, it must appear that the object or 
obstruction was one naturally calculated to frighten 
horses of ordinary gentleness, and that the horse 
frightened was of such a character.*® The liability 
of a municipality for permitting objects which are 
naturally calculated to frighten horses to remain 
within the limits of a highway arises out of the 
fact that such objects are permitted to be unlaw- 
fully there.2® There must be some act of negli- 
‘gence on the part of the municipality,* and neither 
the rightful use of a highway, which is itself in 
reasonably safe and fit condition,*+ nor the mis- 
conduct of persons upon it, although such miscon- 
duct may amount to a public nuisance,*? will of 
itself render a municipality liable for injuries 
caused by a horse taking fright. And where a mu- 
nieipality invites property owners to deposit refuse 
in the street temporarily for removal by the au- 
thorities, the fact that the refuse is placed in such 
a shape as to frighten a horse and injure an occu- 
pant of the vehicle will not impose: any liability on 
the municipality unless it is otherwise negligent.*? 
So where a horse: was frightened, not by the appear- 
ance of a pile of wood, but by the sudden slipping 
down of a stick from the pile, the municipality 
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“[§§ 1811-1812 
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was held not liable, the municipal authorities not 


being bound to anticipate or provide against such 


an event.** 

[§ 1812] bb. Steam Rollers and Other Road Im-_ 
plements. Since a municipality may lawfully use 
a steam roller for the purpose of constructing or 
repairing its streets,*® it is not liable, in the ab- 
sence of negligence in its management, for dam- 
ages caused by a horse becoming frightened 
thereat ;#* and in some jurisdictions the exemption 
from liability is placed on the ground that a mu- 
nicipality in constructing and improving its streets 
acts in a governmental capacity.** But where there 
is negligence in the management of the roller or 
road machine,*® or in unnecessarily allowing it to 
remain in the street when not in use*® or after the 
work is finished and the use of+the roller has 
ceased,°° the municipality will be liable. So where 
a steam goller was left unattended on the street, 
with the safety valve set so that the steam would 
blow off at a certain pressure, the municipality was 
held liable for injury to the driver of horses which 
were frightened at the noise and ran away.*! It 
has been held, however, that no liability will be 
incurred by temporarily leaving a roller properly 
guarded in some appropriate place in the street.°? 


banner to remain suspended across 
a street, renders itself liable to one 
injured by his horse taking fright 
at it. Champlain v. Penn Yan, 34 
Hun 33 [aff 102 N. Y. 680]. 

{c] Rock pile—If it was negli- 
gence in a town to permit rock to 
remain on the highway piled in such 
way as to frighten horses, it would 
not be excused from such negligence 
even though the rock were placed 
where they naturally would be placed 
for use in building a culvert, that 
being the purpose for which they 
had been gathered. Dow v. Nora 
Springs, (lowa) 160 NW 897. 

[da] spreaders.—A city em- 
ployee operating an instrument which 
frightens horses, such as an oil 
spreader, after having reason to know 
that a team is being frightened and 
is liable to run away, must use or- 
dinary care to avoid such an acci- 
dent if reasonably possible. Hoover 
v. Fulton, 177 Mo. A: 95, 163 SW 292. 

[e] A dead animal in a public 
street, calculated to frighten horses, 
is such an obstruction as will render 
the corporation liable for injuries 
caused by accidents happening in 
consequence thereof. Chicago v. Hoy, 
75 Ill. 530; Nashville v. Patton, 2 
Berna iGiv ys PAs 5 15, 

37. Ind:—Rushville v. Adams, 107 
Ind. 475, 8 NE 292, 57 AmR 124. 

Ilowa.—Frazee v. Cedar Rapids, 151 
Iowa 251, 131 NW 33. 

N. H.—wWinship v. Enfield, 42 N. 
EL 1972 

N. D.—Ouverson vy. Grafton, 5 N. 
D. 281, 65 NW 676. 

R. 1.—Bennett v. Fifield, 13 R. I. 
139, 48 AmR 17, 


Vt.—Morse v. Richmond, 41 Vt. 
4385, 98 AmD 600. 
Wis.—Foshay v. Haven, 25 


Glen 
Wis. 288, 3 AmR 73. 

38. Colo.—Boulder y. Stewardson, 
67 Colo, -582,,189 P'1, 2° [cit Cyc]. 

Conn.—Ayer v. Norwich, 39 Conn. 
376, 12 AmR 396. 

Ga.—Rome v. Suddeth, 116 Ga. 679, 
42 SE 1082. 

Ind.—Rushyille vy. Adams, 107 Ind. 
475, 8 NE 292, 57 AmR 124. 

Ky.—Elam v. Mt. Sterling, 132 Ky. 
657, 661, 117 SW 250, 20 LRANS 512 
[cit Cyc]. 

65 Me. 


Me.—Card  v. 
647, 20 AmR 722. 
poder ee v. Hooksett, 48 N. 


N. Y.—Studeor v. Gouverneur, 15 
App. Div. 229, 44 NYS 122. 


Ellsworth, 


Tex.—Patterson v. Austin, 15 Tex. 
Civ. A. 201, 39 SW 976. ; 

Wis.—Bloor vy. Delafield, 69 Wis. 
273, 34 NW 115. 

Ont.—Lawson v. Alliston, 19 Ont. 
655. 

[a] Ordinary wagons are not such 
objects as are calculated to frighten 
horses ordinarily gentle. Studeor v. 
Couyerdoun, 15 App. Div. 229, 44 NYS 


[b] In Iowa (1) it has been held 
that, where an obstruction not in 
the traveled part of a city street 
is dangerous, simply because of its 
being likely to frighten horses of 
ordinary gentleness, the city is not 
liable, unless it is shown that the 
horse frightened was one of ordinary 
gentleness. Frazee v. Cedar Rapids, 
151 Iowa 251, 131 NW .33. .(2) But 
where an obstruction or object in a 
street is one that a municipality has 
no -right to make or permit to 
remain, it may be liable for fright- 
ening horses, even’ though the 
horses are not of, ordinary gentle- 
ness. Frazee v. Cedar Rapids, 
supra, 

39. District of Columbia v. Moul- 
ton, 182 U. S. 576, 21.SCt 840, 45 
L. ed: 1237; Winship vy. Enfield, 42 
N. H..197; Loberg v. ‘Amherst, 87 
Wis. 634, 58 NW 1048, 41 AmSR 
69; Cairncross v. Pewaukee, 78 Wis. 
66, 47 NW 138, 10 LRA 473. 

40. Rome y. Suddeth, 116 Ga. 649, 
42 SEH 1032. And see cases infra this 
Section; and §§ 1812, 1813. 

41. Davis v. Bangor, 42 Me. 522 
(a tree standing on a cart in the 
street: was not a defect which would 
render the “municipality liable to a 
traveler whose horse became fright- 
ened thereat and ran away); Bart- 
lett v.. Hooksett,’ 48 N. ‘H. 18; Ray 
v. Manchester, 46 N. H. 59, 88 AmD 
192; Lyman v. Potsdam, 228 N. Y. 
398, 127 NE 312. 

argent materials 
1813. 

Steam rollers see infra § 1812. 

42. Ray v. Manchester, 46 N. H. 
59, 88 AmD 192.°: 

43. Lyman v. Potsdam, 228 N, Y. 
398, 127 NE 312. 

44. Hoffart v. West Turin, 180 N. 
Y: 516, 72 NE 1143, 

45. See cases infra note 46, 

46. U. S.—District of Columbia v. 
Moulton, 182 U. S. 576, 21 SCt 840, 
45 L, ed. 1237. 

Ill.—Elgin v. Thompson, 98 Ill, A. 
858; McMulkin v. Chicago, 92 Ill. A. 


see infra § 


338. 

Me.—Lane vy. Lewiston, 91 Me. 292, 
39 A 999. 
eon ian v. St. Louis, 4 Mo. A, 

N. Y.—Mullen v. Glens Falls, 11 
App. Div. 275, 276, 42 NYS 113. 

Va.—Tanner v. Culpeper Constr. 
Co... 117: Va. 154, 983° SEH 1052, Ann 
-asl917H, 794. 

“Conceding that the use of a steam 
roller in a public street is sure to 
frighten horses, nevertheless to hold, 
for such reason, that its mere pres- 
ence and use render the street ‘de- 
fective,’ and that, therefore, the 
town must be liable for an injury re- 
sulting therefrom, would practically 
deprive the town of the benefit of 
Such a mode’ of highway construc- 
tion, and carry the provisions of the 
Statute beyond their legitimate mean- 
ing.” Mullen v. Glens Falls, supra. 

47. Danville v. Fox, 142 Ky. 476, 
134 SW 883, 32 LRANS 636. 

Duties as to streets regarded as 
governmental see supra § 1756. 

48. Mullen v. Glens Falls, 11 App. 
Div. 275, 42 NYS 113; Paine v. Roch- 
ester, 14 NYS 180; Mack v. Lake 
Winnipeg Shipping Co., 25 Man. 364, 
24 DomLR 128, 8 WestWkly 523; 


Kirk v. Toronto, 8 Ont. L. 730, 4 
ne 496. 
9. 


Colo.—Boulder v. Stewardson, 
67. Colo.).582,.189 P 1. 
Conn.—Young v. New Haven, 39 


Conn, 435. 
N. Y.—Halstead v. Warsaw, 43 
App. Div. 39, 59 NYS 518. 


Tex.—Weatherford v. Lowery, (Civ. 
A.) 47 SW 34. 

Wis.—Hughes v. Fond du Lac. 73 
Wis. 380, 41 NW 407. 

[a] Road scraper left in a ditch 
at the side of a road, with its bright 
side exposed to the view of horses 


passing along the street. Weather- 
ford v. Lowery, (Tex. Civ. A.) 47 
Sw 34. 

[b] Steam roller left: (1) From 


Saturday noon until Monday morn- 
ing. Young v. New Haven, 39 Conn. 
435. (2) Overnight. Halstead _ v. | 
Ae ae ad App.» Div. (39, 59 NYS 


80: Elgin v. Thompson, 98 Ill. A. 


51. Olesiewicz v. Camden, (N. J.) 
126 A 317. 

Noise outside street limits fright- 
ening horse see infra § 1817. 
a Elgin v. Thompson, 98 Tll.. A, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1812-1815} 


Notice to travelers. The municipality should give 
reasonable notice to the traveling public of the pres- 
ence of such an obstruction;°* but a view of it in 
time to avoid it without injury amounts to notice.®4 

[§ 1813] ce. Building Materials.°° The rule ex- 
empting a municipality from liability in the ease 
of steam rollers lawfully used in the streets®® ap- 
plies to injuries caused by a horse becoming fright- 
ened at building materials properly and temporarily 
placed upon a portion of the street, whether by the 
city or an owner.®’ It has been held, however, that, 
where a pile of stones to be used in repairing a 
street was left outside of the traveled way, when 
they could have been conveniently placed where 
they could not be seen by a horse in the street, the 

municipality was hable.®s 
[§ 1814] (h) Embankments, Excavations, and 
Openings in Streets°°—aa. Embankments. Where a 
municipality in constructing, grading, or improving 
a street leaves a high and steep embankment in the 
street, it is liable for personal injuries caused by 
its failure to erect guards or railings to prevent 
accidental driving or falling over such embank- 
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the work, or the manner in which it is done, but 
in the failure to provide suitable protection against 
accident after the work is completed.®+ So where, 
owing to the existence of embankments, reasonable 
care requires the maintenance of railings or other 
suitable barriers to prevent persons from falling off. 
a sidewalk, a municipality will be liable for failure 
to perform its duty in this regard.°? A munici- 
pality constructing a street and embankment must 
keep the same in a reasonably safe condition,®* and, 
if necessary, change the level of the embankment ;°4 
and if it negligently fails to do so it will be lable 
for resulting injuries.®° 

Statutory liability. In some jurisdictions liabil- 
ity is imposed by express provisions of the statute®*® 
for damages to persons traveling upon dangerous 
embankments.°? 

[§ 1815] bb, Excavations.°* When a municipal- 
ity neghgently permits an excavation to remain 
in its streets, unguarded by barriers, lights, or other 
devices to warn travelers, it is lable to anyone 
who falls therein, while in the exercise of ordinary 
care;°° and this rule applies whether the excavation 


ment.®° 


53. District of Columbia y. Moul- 
ton,.182, U..S.-576,.21 SCt.-840,, 45. 1. 
ed. 1237; Lane v. Lewiston, 91 Me. 
292, 39 A999; Mack v.°Lake Winni- 
peg Shipping Co., 25 Man, 364, 24 
DomLR 364, 8 WestWkly 523; Kirk 
Foe onto: 8 Ont, “L.. 27350), Ont WAR 
4 


Precautions against injury from 
defects or obstructions generally see 
infra §§ 1833-1838. 

54. District of Columbia v. Moul- 
ton; 182. U.S: 576, 21 SCt 840, 45 1. 
ed. 1237; Lane vy. Lewiston, 91 Me. 
292, 39 A 999. 

55. Injuries from building ma- 
terials generally see supra § 1798. 

56. See supra § 1812. : 

57. McCord v. Ossining, 10 NYSt 
407 [aff 118 N. Y. 686 mem, 23 NE 
1151 mem]; Loberg vy. Amherst, 87 
Wis. 634, 58 NW 1048, 41 AmSR 69; 
McDonald v. Dickenson, 24 Ont. A. 
31; McDonald y. Yarmouth Tp., 29 
Ont, 259. 

58. Patterson v. Austin, 15 Tex. 
Civ. A. 201, 39 SW 976. 

59. On premises adjacent to street 
see infra § 1817. 

60. D. C.—District of Columbia 
v. Washington, 44 App. 120, LRA 
TOLCC V379" 


Ind.—Aurora v. Colshire, 55 Ind. 
484. 
Kan.—Wyandotte v. Gibson, 25 
Kan. 


Mo.—Chance v. St. Joseph, 195 Mo. 
Acyl £90. VWaeae, 

N. Y.—Hubbell vy. Yonkers, 104 °N. 
Y. 434, 10 NE 858, 58 AmR 522. 

Pa.—Wellman v, Susquehanna De- 
pot, 167 Pa. 239, 31 A 566. 

Wis.—Prideaux v. Mineral Point, 
43 Wis. 513, 28 AmR 558. é 

Ont.—Bowles v. Toronto, 16 Ont 
WIN. 2335 Toms v. Whitby, 37 U. C: 
Q. B. 100 [dism app 35 U. C. Q. B. 
1951. 

ray Where a street ends abruptly 
at a precipitous bank, it is the city’s 
duty to maintain a barrier across 


the street. Chance v. St. Joseph, 195 
Mo. A. 1, 190 SW 24. 
[b] “Exposed place.”—An em- 


bankment at the edge of a street, the 
roadway being in good condition and 
bounded by a gutter or curbstone 
eight inches high and by ten feet 
of sidewalk, over which plaintiff was 
dragged by his horse, which had 
become frightened, was held not to 
be an “exposed place,’’ within the 
meaning of the provision of a city 
charter giving the city power to com- 
pel or cause the making and re- 
pairing of railings at exposed places; 
and a failure to guard the embank- 
ment with railings was not negli- 
gence, Hubbell v. Yonkers, 104 N. 


The negligence consists, not.in the plan of 


Y. 4384, 10 NE 858, 58 AmR 522, 
Precautions against defects and 
obstructions generally see infra §§ 
1833-1838. 
61. Wyandotte v. Gibson, 25 Kan, 
236; Vicksburg v. Mclain, 67 Miss. 
S 774 


5 

{a] Falling of bluff.—In an ac- 
tion against a city for the death of 
a child caused by the falling upon 
him of a portion of a bluff through 
which a street was being graded, it 
is proper to instruct that, although 
defendant left the bluff in a reason- 
ably safe condition when it ceased 
work there, yet it afterward, from 
natural causes or from undermining 
by digging, became dangerous, and 
defendant had notice thereof in time 
to repair, and failed to do so, it is 
chargeable with negligence, Vicks- 
burg v. MeLain, 67 Miss, 4, 6 S 774. 

62. Elsmere v. Tanner, 158 Ky. 
681, 166 SW 220; Watson v. Duluth, 
128 Minn. 446, 151 NW 143. 

[a] Situation held not such as to 
require barriers.—Neither the fact 
that a sidewalk was constructed upor 
an embankment two feet high, wiih 
a gentle slope of three and one-half 
feet to the bottom thereof, nor that 
the walk was about four inches above 
the level of the top of the embank- 
ment, make the place a dangerous 
one so as to require the erection of 
barriers by the town for the protec- 
tion of persons using the walk. 
Elsmere v. Tanner, 158 Ky. 681, 166 
SW 220. 

63. Bell v. Greensboro, 170 N. C. 
179, 86 SE 1041. 


64. Bell v. Greensboro, supra. 
65. Bell v. Greensboro, supra. 
{a] MTlustration.—A municipality 


constructing a street and embank- 
ment was held guilty of actionable 
negligence for failing to raise the 
level of the embankment and avoid 
flooding of the street by reason of 


which a child was drowned. Bell v. 
Greensboro, 270 Nets 179) 86 Sh 
1041. 

66. See statutory provisions, 


Statutory liability generally see 
supra § 1758. 


67. Leslie v. Keene,:78 N. H. 607, 
101 A 661. : 
[a] What constitutes) dangerous 


embankment.—A regular slope of one 
foot in six is not a dangerous em- 
bankment to foot passengers, within 
the meaning of the statute. Leslie 
v. Keene, 78 N. H. 607, 101 A 661. 
68. Cross references: 
Excavations on premises adjacent to 
street see infra § 1817. 
Holes, ruts, and depressions see su- 
pra, § 1793. ; 
Liability of abutting owners or per- 


sons causing defects see infra 

§§ 1864-1885. ; 

69. U. S.—Chicago v. Robbins, 2 
Black 418, 17 L. ed. 298; Central 
Union Tel. Co. v. Conneaut, 167 Fed. 
474, 93 CCA 196; Nichols y. Bruns- 
wel 18 EB. Cass Noy 105288; 13) (Clift: 

4 = ! 
Ala.—Ivey v. Birmingham, 190 Ala. 
196, 67 S 506; Montgomery v. Brad- 
ley, 159 Ala. 280, 48 S 809; Birming- 
ham v. Lewis, 92 Ala. 352,.9 S 243; 
Birmingham v. McCary, 84 Ala. 469, 
4 8 630. ; 

Cal.— James’ v. San Francisco, 6 
Cal, 528, 65 AmD 526. 

Conn.—Boucher v. New Haven, 40 
Conn, 456. ; 

Del.—Carswell v. Wilmington, 16 © 
Del. 360, 438 A 169; Pierce v. Wilming- 
ton, 16 Del. 306, 43 A 169; Seward 
v. Wilmington, 16 Del. 189, 42 A 451, 

Ga.—Herrington v. Macon, 125 Ga, 
58, 54 SE 71; Americus v. Chapman, 
94 Ga. 711, 20:SEH 3; Dempsey vy. 
Rome, 94 Ga. 420, 20 SE 335; Savan- 
nah v. Donnelly, 71 Ga. 258; Milledge- 
ville. v. Holloway, 32 Ga. A. 734, 124 
SE 802; Rome v. Davis, 9 Ga. A. 62, 
70 SE 594. 


Ill.—Rock Island v. Gingles, 217 
Ill, 185, 75 NE 468; Freeport v. Is- 
bell, 83 Ill. 440, 25 AmR 407; Chi- 


oe v. Hesing, 83 Ill. 204, 25 AmR 
378; Sterling v. Thomas, 60 Ill. 264; 
Chicago v. Johnson, 53 I11..91; Spring- 
field v. Le Claire, 49 111.476; Chicago 
v. Gallagher, 44 Ill, 295; Dinneen v, 
Ottawa, 200 Ill. A. 303; Douvia v. 
Ottawa, 200 Ill. A. 131; Mt.. Carmel 
v. Havill, 128 Il, A. 331; Chicago v. 
Baker, 95 Ill. A.-413 [aff 195 Tll. 54, 
62 NE 892];.Salem v. Webster, 95 
Ill. A. 120 [aff 192 Ill... 369, 61 NB 
323]; Mt. Carmel v. Guthridge, 52 
. A. 632;.Aurora vy. Seidelman, 34 
Til, A, 286. 

Ind.—New Castle. v.. Grubbs, 171 
Ind. 482, 86 NE 757; Dooley vy. Sulli- 
van, 112 Ind. 451, 14 NE 566, 2 AmSR 
209; Aurora v. Bitner, 100 Ind. 396; 
Indianapolis v. Scott, 72 Ind. 196; 
Indianapolis _v. Cox,'76 Ind..A. 174, 
132 NE 8; Evansville v. Behme, 49 
Ind. A. 448, 97 NE 565; Spencer v. 
Mayfield, 43 Ind. A, 134, 85 NE 23; 
Decatur v. Stoops, 21 Ind. A. 397, 52 
NE 623. 

lowa.—-Frohs v. Dubuque, 169 Iowa 
431, 150 NW 62; Garnetz v. Carroll, 
186 Iowa 569, 114 NW 57; Case vy. 
Waverly, 36 Towa 545; Koester vy. 
Ottumwa, 34 Iowa 41. 

Kan.—lIola v. Farmer, 72 Kan. 620, 
84 P 386; Fletcher v. Hllsworth, 53 
Kamil. duce ottby 

Ky.—Corinth v. Lawrence, 127 SW 
1009; Madisonville v. Stewart, 121 
SW 421; Grider v. Jefferson Realty 
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was made by the municipality or a third person,’°® 
provided the municipality had notice of the dan- 
So a municipality is under a duty to main- 
tain guard rails over a culvert constructed by the 
county, but forming a part of the city street.”” 
Dangers outside of traveled way.7* 
rule a municipality need not put up barriers to mark 
the limits of the traveled portion of the street,’ 
unless there is an excavation so near the traveled 
part as to make such part dangerous to pass over.’° 
A municipality has been 
held liable when it fails to keep in safe condition 
for travel the approaches to a bridge over a ditch 
or ravine, whereby a traveler falls into the ditch 
On the other hand it has 
been held that, where a wagon bridge and a side- 


a 71 
ger. 


Approach to bridge.’® 


and sustains injuries.”” 


Co., 116 SW 691; Bowling Green_v. 
Bowling Green Gaslight Co., 112 SW 
917; Covington v. Bryant, 7 Bush 
£48; Lexington v. Auger, 4 Kyl 23, 
I Ey. Ap. Gots 

» La:—Burke v. Werlein, 
788,.79 S 405; Allen v. Minden, 127 
La. 403, 53 S 666; Cline v. Crescent 
Gity)(R, Col, 41 Lars Ann... 1031,) 6.8 
851. 

Me.—Butler v. Bangor, 67 Me. 385; 
Morton v. Frankfort, 55 Me. 46; 
Phillips v. Veazie, 40 Me. 96; Kimball 
v. Bath, 38 Me. 219, 61 AmD 243. 

Md.—Baltimore v. Pendleton, 15 

18a 


Md. 13. 

Mass.—Charles v. Boston El. 
Co., 230 Mass. 536, 120 NE 69; Mar- 
vin v, New Bedford, 158 Mass. 464, 33 
NE 605; Howard v. Mendon, 117 
Mass. 585; Hodgkins v. Rockport, 116 
Mass. 573; Myers v. Springtield, 112 
Mass. 489; Prentiss v. Boston, 112 
Mass. 43; Burnham v. Boston, 10 
Allen 290; Doherty v. Waltham, 4 
Gray 596; Reed v. Northfield, 13 Pick. 
94, 23 AmD 662. 

Mich.—Bonneville v. Alpena, 158 
Mich. 279, 122°'NW 618; Alexander v. 
Big Rapids, 76 Mich. 282, 42 NW 
1071; Alexander v. Big Rapids, 70 
Mich, 224, 38 NW 227; Detroit v. 
Corey, 9 Mich. 165, 80 AmD 78. 

Minn.—Miller v. Duluth, 134 Minn. 
418, 159 NW 960; O’Gorman y. Morris, 
26 Minn. 267, 3 NW 349; Cleveland 
vy. St. Paul, 18 Minn. 279. 

Mo.—Robison v. Kansas City, 181 
SW 1004; Baldwin v. Springfield, 141 
Mo. 205, 42 SW 717; Brennan v. St. 
Louis, 92 Mo. 482, 2 SW 481; Halpin 
v. Kansas City, 76 Mo. 335; Russell 
vy. Columbia, 74 Mo. 480, 41 AmR 
325; Welsh v. St. Louis, 73 Mo. 71; 
Fink v. St. Louis, 71 Mo. 52; Hull vy. 
Kansas City, 54 Mo. 598, 14 AmR 
487; Bassett v. St. Joseph, 53 Mo. 
290, 14 AmR 446; Bowie v. Kansas 
City, 51 Mo. 454; McMillian v. Clin- 
ton, (A.) 210 SW 918; Twedell v. 
St. Joseph, 167 Mo. A. 547, 152 SW 
432; Gallagher v. Tipton, 152 Mo. A. 
412, 1883 SW 1385; Smith v, Hayti, 130 
Mo, A. 321, 109 SW 817. 

Mont.—Snyder v. Chinook, 48 Mont, 
484, 486, 138 P 1090 [cit Cyc]; Nil- 
son v. Kalispell, 47 Mont. 416, 132 P 
Aliso 

Nebr.—Cook v. Nebraska City, 98 
Nebr. 205, 152 NW 390; Welsh v. 
South Omaha, 98 Nebr. 148, 152 NW 
302; Lincoln v. Calvert, 39 Nebr. 305, 
58 NW 115; Omaha v. Jensen, 35 
Nebr. 68, 52 NW 8338, 37 AmSR 432; 
Omaha v. Randolph, 30 Nebr. 699, 46 


Nw 1013. 

Nev.—Barnes vy. Carson, 33 Nev. 
Tee LO Sees. 

N. H.—Sides v. Portsmouth, 59 


N. H. 24; Grimes v. Keene, 52 N. H. 
330. 

N. Y.—Brusso v. Buffalo, 90 N. Y. 
679; Storrs v. Utica, 17 N. Y. 104, 72 
AmD 437; Hickok v, Plattsburgh, 16 
N. Y. 161 note; Hutson v. New York, 
9 N. Y. 1638, 59 AmD 526; Buffalo 
v. Holloway, 7 N. Y. 493, 57 AmD 
550; McDonald v. Degnon-McLean 


143..la. 


As a general 


Contracting Co., 124 App. Div. 824, 
109 NYS 519; Blakeslee v, Geneva, 
61 App. Div. 42, 69 NYS 1122; O’Hara 
v. Buifalo, 39 App. Div. 443, 57 NYS 
3867; Brewer v. New York, 31 App. 
Div. 244, 52 NYS 865; Rankert: v. 
Junius, 25 App. Div. 470, 49 NYS 
850; Roach v. Ogdensburg, 91 Hun 
97.7736 | NYS) blo pat aooreINe Mee i6s.o 
mem, 49 NE 1107 mem]; Foels v. 
Tonawanda, 75 Hun 363, 27 NYS 1138; 
Beltz v. Yonkers, 74 Hun 73, 26 NYS 
106 [rev on other grounds 148 N, Y. 
67, 42 NE 401]; Smith v. Clarkstown, 
69 Hun 155, 23 NYS 245; Wilson v. 
60 Hun 183, 14 NYS “721 [aff 

Vi 96.2 32) NE 440031 SAmsSR 
817, 18 LRA 449]; Herrington v. 
Pheenix, 41 Hun 270; Childs v. West 
Troy, 23 Hun 68; Grant v. Brooklyn, 
41 Barb. 381; Wallace v. New York, 
2 Hilt. 440, 9 AbbPr 40, 18 HowPr 
169; Bennett v. Kent, 125 Misc, 23, 
209 NYS 311 [aff 213, App. Div. 873, 
209 NYS 311 (rev on other grounds 
241 N. Y. 385, 150 NE 302)]; New- 
man v. New-York, 57 Misc. 636, 108 
NYS 676; Diamond y. Brooklyn, 386 
NYS 9%; Crowther v. Yonkers, 15 
NYS 588 [aff 133 N. Y. 602 mem, 30 
NE 1149 mem]; Pettingill v. Yonkers, 
4 NYSE 830; Glatt, 116) IN. Ye oo8) 22 
NE 1095, 15 AmSR 442], 

N. C.—Hardy v. West Coast Constr. 
Co., 174 N. C. 320, 93 SH 841; Sea- 
graves v. Winston, 170 N. C. 618, 87 
SE 507; Fox v..-Winston, 126 N. C. 
381,' 35 SH 1609. 

N. D.—Wells v. Lisbon, 21 N. D. 
34, 128 NW 308. 

Oh.—Circleville v. Neuding, 41 
St. 465; Sidney v. Schmidt, 14 
Cine Ct AeNiae Si oh Tye sider Ohya @iaes 5 
1285 Nitz vii Toledo; .22).Oh WCir Ct 
454, 12 Oh, Cir. Dec. 357; Hewitt v. 
Cleveland, 21 Oh. Cir. Ct,’ 505, 11 Oh. 
Cir. Dec. 710; Walker v. Springfield, 
3 Oh. Dec. (Reprint) 567. 

Okl.—Chicago, ete., R. Co. v. Tay- 
lor, 79 Okl. 142, 192 P 349; De Long 
v. Oklahoma City, 47 Okl. 398, 148 
P 701, LRA1915BH 597, 

Or.—McAllister v, Albany, 18 Or. 
426, 238 P 845, 

Porto Rico.—Paitel de Morsomme 
v., Yauco, 4 Porto Rico Fed. 93, 

R. I.—Seamons v, Fitts, 20 R. I. 
443, 40 A 3. 

S. C.—Stone vy. Florence, 94 S. C. 
375, 78 SE 23; Hutchison v. Sum- 
merville, 66 S. C. 442, 45 SH 8, 

Tenn.—Nashville Vv. Brown, 9 
Heisk, 1, 24 AmR 289; Memphis v. 
Lasser, 9 Humphr. 757. 

Tex.—Dallas v. Jones, 93 Tex, 38, 
49 SW 577, 53 SW. 877; Galveston 
v. Posnainsky, 62 Tex. 118, 50 AmR 
517; Uvald v. Stovall, (Civ. A.) 279 
SW 889; San Antonio v. Porter, 24 
Tex. Civ. A. 444, 59 SW 922, 

Utah.—Swett v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

Vt.—Batty v. Duxbury, 24,Vt. 155; 
Willard v. Newbury, 22 Vt. 458. 

Wash.—Beach v. Seattle, 85 Wash, 
379, 148 P 39; Rowe y. Ballard, 19 
Wash. 1, 52 P 321; Sproul v. Seattle, 
17 Wash. 256, 49 P 489; Sutton vy, 
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walk, both sufficiently guarded by side railings, were 
built across a ravine in the street, leaving an open 
space between the walk and bridge, the municipality 
was not liable for the death of a boy by drowning 
in a hole. which had been dug in the open space 
by some unauthorized person.*® 

Laying culverts, sewers, or conduits.*® 
nicipality has a right to make such excavations in 
its streets from time to time as, in its judgment, 
‘may be necessary and proper to lay down culverts, 
sewers, and such other underground conduits as 
the business, health, convenience, and comfort of 
the citizens may require.®? 
municipality must use all reasonable care, and 
take every reasonable precaution to prevent in- 
juries to travelers along the streets,®+ as by placing 


A mu- 


But in so doing the 


Snohomish, 11 Wash. 24, 39 P 273, 48 


AmSR 847. 
Wis.—Little v. Iron River, 102 
Wis. 250, 78 NW 416;  Rumrill v. 


Delafield, 82 Wis. 184, 52 NW _ 261; 


Wiltse v,. Tilden, 77 Wis. 152, 46 
NW 2384; McGrath vy. Bloomer, 73 
Wis. 29, 40 NW 585; Hart v. Red 


Cedar, 63 Wis. 634, 24 NW 410; Sew- 
ard v. Milford, 21 Wis. 485. 

Can.—Halifax vy. Tobin, 50 Can. S. 
C. 404, 50 CanLJ 109 [dism app 47 
N. S. 498]. 

N. S.—McDonald v. Sydney, 46 N. 
S. 436, 8 DomLR_99. 

Ont.—Davis v. Usborne Tp., 36 Ont. 
L. 148, 9 OntWN 484, 28 DomLR 
397; Morrison vy. Toronto, 12 Ont. L. 
333, 7 OntWR 547; McIntyre v. Lind- 
say, 4 Ont. L. .448, 1 OntWR 492; 


Gaby v. Toronto, 1 OntWR 440. 


Precautions against defects and 
obstructions generally see infra 
§§ 1833-1838. 

_ Sufficiency of lights or barriers see 
infra text and notes 87-96. 
70. See cases passim supra note 


See infra §§ 1819-1832. 
Sidney v. Schmidt, 14 Oh, Cir. 
N.S. 4d 33. Oly, Cin Gt wiese 
See also infra § 1836. 

73. Generally see supra § 1791. 

_ Excavations, etc., on property ad- 
jacent to street see infra § 1817. 

7% Herndon v. Salt Lake City, 34 
Utah 65, 95 P 646, 131 AmSR 827, 


75. Herndon y. Salt Lake City, 
supra, 
[a] Rule applied.—Where a city 


maintains a street on two levels, one 
considerably higher than the other, 
and the two are divided by an abrupt 
declivity, and both levels are open 
for travel, it may be incumbent on 
the city to place a barrier along the 
upper level to prevent accidents in 
driving over the edge, the barrier 
being simply for the purpose of mak- 
ing the driveway reasonably safe. 
Herndon v. Salt Lake City, 34 Utah 
65, 95 P 646, 181 AmSR 827. 

76. Liability of municipalities for 
failure to safeguard bridges gen- 
erally see Bridges §§ 78-80, 

77. Chicago v. Gallagher, 44 Ill. 
295 (negligence in failing to guard 
the outer edge of a curved sidewalk 
leading to a bridge narrower than 


|the street); O’Leary v.. Mankato, 21 


Minn, 65; Lusk v. Calgary, 13 Alta. 
L, 91, 100 [cit Cyc]; Armstrong vy. 
Buphemia, 7 OntWR 552. 

78. Goeltz y. Ashland, 75 Wis. 642, 
44 NW 770. 
Negligence in construction of 
aad generally see infra §§ 1889, 

80. See infra XVIII in 44 Cc. J.; 
and cases infra notes 81-86. 

gl. Ala—Birmingham v,. Mauzey, 
214 Ala. 476, 108 S 382. 

Del.—Carswell v. Wilmington, 16 
Del. 360, 43 A. 169. 

D. C.—Swart v. District of Colum- 
bia, 17 App. 407. 
gayiuig Ven v. Waldner, 49 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lights or. erecting barricades at the place of dan- 
The municipality cannot evade liability by 


gene 
delegating such duty to others;%* 


in the exercise of ordinary care is injured through 
the neglect of such reasonable precautions, an action 
will lie against the municipality for such injury.*4 
The same rule applies where the work is being done 
by third persons under a permit from the muniei- 


pal authorities,*> although in such 


held that the municipality is liable only for negli- 
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and if a person | pleted.%¢ 


case it has been 


gence during the progress of the work, or for fail- 


Towa.—Garnetz v. Carroll, 136 
Iowa 569, 114 NW 57. 

La.—McEvoy ev. New Orleans 
Sewerage, etc, Bd, 8 La. A. (Or- 
leans) 124, 

Mass.—Igo v. Cambridge, 208 
Mass.’ 671, 95 NE 557; O’Neil ‘v. 
Chelsea, 208 Mass. 307, 94 NE 279; 
Fox v. Chelsea, 171 Mass. 297, 50 
a 622; Prentiss v. Boston, 112 Mass. 

Mich.—O’Rourke v. Monroe, 98 
Mich. 520, 57 NW 788. 

Minn.—Barrett v. Princeton, 135 
Minn. 56, 160 NW 190. 

N. Y.—Johnson v. New York, 208 
VERS 77, 101 NE 691, 46 LRANS 
4 

N. D.—Wells v. Lisbon, 21 N. D. 
34, 128 NW 308. 

Pa.—Gerber v. Philadelphia, 60 


Pa. Super. 119. 
{a] Facts held not to show want 
of reasonable care.—Martin v. Chel- 


sea, 175 Mass. 516, 56 NB 703. 

82. Ill—lLa Salle v. Evans, 111 
TH. As 69: 

Iowa.-—Balcom Vv. Independence, 


178 Iowa 685, 160 NW 305, LRA1917C 
120; Frohs v. Dubuque, 169 Iowa 
431, 150 NW 62; Garnetz v. Carroll, 
186 Iowa 569,.114 NW 57. 

Mo.—Kelly v. Walsh, 177 Mo. A. 
318, 164 SW 135 (requirement of or- 
dinance). 

Nebr.—Armstrong v. Auburn, 84 
Nebr. 842, 122 NW 43. 

N. Y.—Johnson v. New York, 208 
N. Y. 77, 101 NE 691, 46 LRANS 
462; Sevestre v. New York, 47 N. Y. 
Super. 341; Ruppert v. New York, 90 
Mise. 365, 153 NYS 100. 

Pa.—Gerber v. Philadelphia, 60 Pa. 
Super. 119. 

lights or barriers 


Sufficiency of 
see infra text and notes 87-96. 


83. Armstrong _ v. Auburn, 84 
Nebr. 842, 122 NW 43. 
[a] Rule applied.—In a suit for 


injuries sustained in® driving into a 
culvert from which the plank cover- 
ing had been removed, it is no de- 
fense that the street commissioner 
instructed workmen to put up bar- 
riers or leave lights to warn persons, 
and that the. city had no notice 
until after the accident that his or- 
ders had not been obeyed; but, hav- 
ing removed the planking, it was 
bound to see that the public was 
safeguarded against its dangerous 
condition, and could not escape re- 
sponsibility by charging the work- 
men with that duty. Armstrong v. 
Auburn, 84 Nebr. 842, 122 NW 43. 

Delegation of duties generally see 
supra §§ 1761-1763. 

84. Ga.—Americus v. Chapman, 94 
Ga. 711, 20 SE 3; Savannah v. Wald- 
ner, 49 Ga. 316. 

Ill.— Chicago v. Hesing, 83 Ill. 204, 
25 AmR 378; Lemont v. Rood, 18 Ill. 
A. 245. 

Iowa.—Frohs y. Dubuque, 169 Iowa 
431, 150 NW 62; Hall v. Manson, 99 
Iowa 698, 68 NW 922, 34 LRA 307. 


La.—McEvoy Vv. ‘New Orleans 
Sewerage, etc. Bd, 8 La. A. (Or- 
leans) 124. 1 

Mass.—Igo _ v. Cambridge, 208 
Mass. 571, 95 NE 557; O’Neil v. 
Chelsea, 208 Mass. 307, 94 NH 279; 
Bennett v. Everett, 191 Mass. 364, 
77 NE 886; Torphy v. Fall River, 


188 Mass. 310, 74 NE 465. 
Mich.—Bonneville v. Alpena, 158 

Mich. 279, 122 NW 618; Monje v. 

Grand Rapids, 122 Mich. 645, 81 NW 


574. 
Minn.—Barrett v. Princeton, 135 
Minn. 56, 160 NW 190; O’Gorman v. 


Morris, 26 Minn. 267, 3° NW 349. 
Mo.—Halpin vy. Kansas Citys 76 
Mo. 335; Kelly v. Walsh, 177 Mo, A. 


318, 164 SW 135. 


Nebr.—Armstrong v. Auburn, 84 
Nebr. 842, 122 NW 48. 

N: Y.—Ott' |v Buttailo, iis wiNiten Yc 
594, 30 NE 67; Grant y. Brooklyn, 


41 Barb. 381; Crowther v. Yonkers, 
15 NYS 588 laff 133 N. Y, 602 mem, 
30 NE 1149 mem]: 

N. D.—Wells v. Lisbon, 21 N. D. 
34, 128 NW 308. 

Pa.—Gerber v. Philadelphia, 60 Pa. 
Super. 119. ‘ 

Tex.—Galveston vy. Posnainsky, 62 
Tex. 118,:50 AmR 517; White v. San 
Antonio, (Civ, A.) 25 SW 1131. 
tan S:—Weir v. Amherst, 38 N. S. 

id's 
BA es Rog v. Guelph, 3. OntWR 

[a] What is a “culvert.”—W here 
a ditch used to carry off the surplus 
water of a village runs along the side 
of a street, the fact that it is cov- 
ered for the purposes of a’sidewalk 
does not constitute it a culvert, 
within the meaning of a statute pro- 
viding for the recovery of damages 
sustained from defective streets, 
bridges, crosswalks, and culverts. 
Kowalka v. St. Joseph, 73 Mich. 322, 
41 NW. 416. 

85. Hyde v. Boston, 186 Mass. 115, 
71 NE 118; Hesselbach v. St. Louis, 
179 Mo. 505, 78 SW 1009; Columbia 
v. Malo, (Mo. A.) 217 SW 625; Buck- 
ley v. New York, 9136:A.pp, Div. 512 
130 NYS 4238; McDonald v. Degnon- 
McLean Contracting Co., 124 App. 
Div. 824, 109 NYS 519 ‘(excavation 
for subway); Townley v. Hunting- 
ton, 68 W. Va.- 574, 70 SE 368, 34 
LRANS 118. 

Acts done under license or permit 
generally see supra §§ 1780-1782. 

86. Seagroves v. Winston, 167 N. 
C. 206, 88 SE 251. ‘ 

87. To guard defects and obstruc- 
tions generally see infra § 1837. 

gs. See cases infra note 89 et sea, 

89. Conn.—Cummings v. Hartford, 
70 Conn. 115, 38 A 916: 

D. C.—Koontz _v. District of Co- 
lumbia, 24 App. 59. 

Ill.—Rock Island v. Littig, 118 Ill. 
A. 643. 

Kan.—Garnett v. Hamilton, 69 
Kan. 866, 77 P 583. 

Md.—Baltimore v. O’Donnell, 53 
Md. 110, 36 AmR 395. 


Mich.—Sterling v. Detroit, 134 
Mich. 22, 95 NW 986. 
Minn.—St, Paul v. Kuby, 8 Minn. 


154. 
N. Y.—Johnson v. New York, 208 
Ni YY. 207, 201, NE} 691) 46 LRANS 
462; Ott v. Buffalo, 181 N. Y. 594, 30 
NE 67; Ruppert v. New York, 90 
Misc. 365, 153 NYS 100. 

Ss. D.—Gellenbeck v. Mobridge, 40 
S. D. 157, 166 NW. 631. 

Wash. —-Sutton v. Snohomish, 11 
Wash. 24, 39 P 278, 48 AmSR 847. 

W. Va.—Garr v. McMechen, 86 W. 
Va. 594, 104 SH 101; Wilson y. Elkins, 
86 W. Va. 8379, 103 SE 118. 

N. S.—McDonald v. Sydney, 46 N. 
S. 4386, 8 DomLR 99; Weir v. Am- 
herst, 38 N. S. 477. 

Ont.—Morrison y. Toronto, 12, Ont. 
L. 3338, 7 OntWR 547. 

See Foy v. Winston, 126 N. C. 381, 
385 SE 609 (where, in an action for 


‘Sufficiency of barriers, guards, or lights.*7 
precautions taken to prevent injury from exeava- 
tions, whether by lights, barriers, coverings, or other 
devices, must be of such a character and so placed 
as to afford adequate protection,®® their sufficiency. 
depending upon the particular conditions existing at 
the place of danger,®® reasonable care on the part 
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ure to exercise ordinary care as to the safe condition 
of the place by inspection after the work is com; 


The 


injuries caused by falling into an 
open ditch in a street, it was: held 
not error to refuse to charge that 
placing planks across the ditch and 
hanging up a red lantern established 
the city’s freedom from negligence): 

[a] Rule applied. — (1) A city 
which had, barricaded a street 
against traffic and displayed signs 
indicating that the street was closed 
was not liable for injuries to a boy 
who was playing on a pile of sand 
and slipped into a sewer trench ‘ir 
course of construction. Johnson y: 
New York, 208 N. Y. 77, 101 NE 691, 
46 LRANS 462. (2) A contractor: 
engaged in doing lawful work .in, a: 
street, and maintaining as a “part 
thereof an open trench some dis- 
tance from the street crossing, is 
entitled, in determining what precau- 
tions are reasonable properly «to 
guard it, to consider the location of 
the trench and how pedestrians. will 
exercise their rights in the. street, 
and the improbability of any at- 
tempt to cross the street at a point 
other than the usual crossing and 
the desirability of interfering. ,.as 
little as possible with traffic, and the 
failure to erect barriers along . the 
curb is not proof of negligence, al- 
though such barriers might, make an 


accident to pedestrians well-nigh 
impossible, McDonald v. Degnon- 
124 App. 


McLean Contracting Co., 
Div. 824, 109 NYS 519. 

[b] A barricade consisting of a 
plank laid upon barrels, completely 
fencing in a shallow excavation made 
on a sidewalk for temporary pur- 
poses, is a reasonable one. Welsh’ Vv. 
Lansing, 111 Mich. 589, 70 NW .129. 

[ec] A red light has been held 
sufficient to give warning to travel- 
ers, and it is not necessary to barri- 
Hee a street so as to preclude in- 

ury. Karrer v. Detroit, 142 Mich. 
331, 106 NW 64 

[a] Where ‘planks covering an 
excavation were level and smooth, 
the municipality was not liable for 
injury caused to a pedestrian by the 
sagging of the planks. Rock Island 
Ve Lilttia 218) TA 643: 

fe] Trench held sufficiently 
guarded as to persons approaching 
such excavation on the side protected 
by barriers. Taggzev. ~Roslyny.b1 
Wash. 258, 98 P 668. 

[f] Barrier, coverings, or guards 
held insufficient.—(1) Loose planks 
insecurely laid over an excavation, 
while a sidewalk was being repaired. 
Garnett v. Hamilton, 69 Kan. 866, 77 
P 583. (2) A rope stretched across 
the street without a light at night, 
the injury being caused by running 
against the rope at night. Baltimore 
v. O’Donnell, 53 Md. 110, 36 AmR 
395. (3) A barrier which, on one’s 
tripping and falling against it, gave 
way and precipitated him into an 
excavation. Ott v. Buffalo, 131 N. Y. 
594, 30 NE 67. (4) A lantern merely 
set at either end of an excavation 
fifty feet long, withgut any. other 
guard. Cummings v. Hartford, 70 
Conn, 116,38, A’ 916; (6b), Where. .a 
sidewalk was constructed by an 
abutting owner, leaving a hole to 
light a baSement without a railing 
for twenty-one days, and there was 
no light or street light at night to 
reveal its presence. Gellenbeck v. 
Mobridge, 40 S. D. 157, 166 NW 681. 
(6) Where an excavation near a pub- 
lic street was protected only by, a 
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of the municipality being all that is required.®° 
barrier need not be one which children cannot climb 
Nor are guards necessary to 
prevent passage along the side of an excavation, 
if the excavation itself is sufficiently guarded or 
lighted.®? ‘So where an excavation is plainly visible, 
the municipality is not bound to place a guard or 
And it is not ordi- 
narily necessary to guard an excavation by both 
It has been held, however, 
that the duty to use reasonable care to keep the 
streets in a safe condition not only for ordinary 
travel, but also for persons laboring under physical 
may require an excavation to be 
guarded by barriers as well as by lights when the 
municipality may reasonably anticipate the use of 


over or go through.® 


signal there in the daytime.** 


barriers and lights.®* 


infirmities,?® 


the street by a blind person.°® 
Removal of light or barrier.9” 


loose plank resting on one end of a 
barrel and supported on the other by 
a board fastened to a post near the 
edge of the sidewalk. Sutton v. 
Snohomish, 11 Wash. 24, 39 P 273, 48 
AmSR 847, 


90. ‘Rock Island v. Gingles, 217 
Till. 185, 75 NE 468; Frohs v. Du- 
buque, 169 Iowa 431, 150 NW 62; 


Columbia v. Malo, (Mo. A.) 217 SW 
625; Johnson v. New York, 208 N.Y. 
77, 101 NE 691, 46 LRANS 462. 

{a] Provisions of ordinance.—A 
contractor’s duty to erect barriers 
around excavations in a public street, 
to prevent accidents to passengers as 
required by ordinance, means such 
as are reasonably sufficient to protect 
street traffic, either of persons or 
their animals, and the use of the 
word “passengers” does not require 
such barriers as would absolutely 
make it impossible to fall into the 
excavations. Columbia ~— v. Malo, 
(Mo. A.) 217 SW 625. 


91. Lineburg v. St. Paul, 71 Minn. 
245, 78 NW 723. 
[a] For example, where, to pro- 


tect travelers from a precipice, a 
city maintained a fence three and a 
half feet high, composed of a board 
nailed flat on top of the posts, and 
two boards nailed on the sides of the 
posts with ten-inch spaces between 
them, it was held that, since the 
fence was. sufficient protection to 
persons on the street, the city was 
not negligent for not providing a 
fence which children could not sur- 
mount or go through. lLineburg v. 
St. (Paul. 71 UMiinn: | 245,73! NV) 2728. 

92. O’Rourke vy. Monroe, 98 Mich. 
520, 57 NW 738. 

93. Rock Island v. Gingles, 217 
Til. 185, 75 NE 468. i 

94. Frohs v. Dubuque, 169 Iowa 
431, 150 NW 62; Campbell .v. Stan- 
perry, 85 Mo. A. 159; Sevestre v. New 
York, 47 N. Y. Super. 341. 

[a] Where lights will sufficiently 
warn a traveler on a street of a 
sewer excavation, other barriers are 
not required. Frohs v. Dubuque, 169 
Iowa 431, 150 NW 62. 

{b] Where the excavation is suffi- 
ciently barricaded, the absence of 
lights or a watchman at night is 
immaterial. Sevestre v. New York, 
47 N. Y. Super. 341. 

95. See supra § 1789. 

96. Balcom v. Independence, 178 
Iowa 685, 691, 160 NW 305, LRA1917C 
120 (where a blind man, who had 
traveled a particular street for ten 
years in going between his home and 
place of business, fell into an un- 
guarded excavation), 

“While requiring a light for him 
who can see when there is a light, 
proves that there is a duty to pro- 
tect those who for any reason can- 
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If sufficient lights 
or barriers are placed at an excavation, and, with- 
out the knowledge or fault of the municipality, they 
are removed, displaced, or rendered ineffective, the 


A 


travel over it.* 


not see, it does not follow that, be- 
cause one precaution will save 
harmless those who are only tem- 
porarily without sight, there may be 
omitted that which will ‘as effec- 
tively protect those who can never 
see. Concede that there is a duty 
to protect those who for any reason 
cannot.protect themselves by the use 
of sight, and you admit a duty to do 
that which will effectuate protection, 
without reference to why sight will 
not afford protection. Concede that 
there must be a light for those who 
have eyesight, when without the 
light the eyesight would be no pro- 
tection, and it follows that there is 
a duty to guard those who cannot 
see, though a light be furnished, by 
guarding them with that which will 
be as much a protection to them as 
is the lamp to one whose inability to 
see is due to the darkness of the 
night.” Balcom vy. Independence, 
supra. 
97. Generally see infra § 1838. 
98. Ind.—Dooley v. Sullivan, 112 
Ind. 451, 14 NH 566, 2 AmSR 209. 
Iowa,—Garnetz v. Carroll, 136 Iowa 
569, 114° NW 57; Theissen. v. Belle 
Plaine, 81 Iowa 118, 46 NW 854. 
Mo.—Myers v. Kansas City, 108 
Mo. 480, 18 SW $14; Pyburn v. Kan- 
sas City, 166 Mo. A, 150, 148 SW 193; 
Ball v. Independence, 41 Mo. A. 469. 
N. Y.—McFeeters v. New York, 102 
App. Div. 32, 92 NYS 79; Parker v. 
Cohoes, 10 Hun 531’ [aff 74 N. Y. 
610 mem]; Sevestre v. New York, 
47° NYY Ys Supery 342i. 


R. I.—O’Neil v. Bates, 20 R. I. 
793, 40 A 236. 
[a] Illustration.—Where persons 


making improvements pile stones on 
a sidewalk and leave them in a rea- 
sonably safe condition for the night, 
the municipality will not be liable for 
an injury caused by the act of some 
third person during the night scatter- 
ing the stones on the _ sidewalk. 
Hesselbach vy. St. Louis, 179 Mo. 505, 
78 SW 1009. 

[b] Where a watchman is em- 
ployed and the barriers and lights 
are sufficient and are removed by a 
stranger and an injury occurs while 
the watchman employed to keep up 
the barrier is at another part of the 
trench attending to his duty, there 
will be no liability. O’Neil v. Bates, 
20 RK. T2798, 40° A 286) 

Notice of defects or obstructions 
generally see infra § 1819 et seq. 

99. Crawford v. Wilson, etc., 
Mfg. Co., 8 Misc. 48, 28 NYS 514 [aff 
144 N. Y. 708 mem, 39 NE 857 mem]. 

[a] Thus, where guards placed 
around an excavation in a_ thickly 
settled neighborhood are liable to be 
thrown down by boys, it is the duty 
of the municipality to station a man 


Fi 


ae : 


[§§ 1815-1816 


municipality will not be liable for injuries to per-— 
sons falling into the excavation.%* 
nicipality is negligent in allowing the guards to 
be removed,” or in a failing to replace those which 
have been removed,! it will be liable. 

[§ 1816] cc, Openings.” 
or sidewalk such as an area way, coalhole, or man- 
hole, properly constructed and covered, is*not a 
nuisance per se,* but is a lawful use of the Street, 
and consistent with the easement of the public to 


But if the mu- 


An opening in a street 


Liability for an injury sustained 


by a pedestrian, who falls into such an opening, de- 
pends therefore on whether there was negligence in 
constructing or maintaining it.° If such openings 
are left uncovered and unprotected, or the covers 
thereof are defective or improperly secured or ad- 
justed, and such defective condition is permitted to 
exist or continue through the negligence of the 
municipality, it will be lable for resulting injury 
to a traveler exercising ordinary care.® 
ever, the opening is so guarded as to be safe under 


If, how- 


to see that the guards are kept up. 
Crawford v. Wilson, etce., Mfg. Co., 
8 Misc. 48, 28 NYS 514 [aff 144 N, Y. 
708 mem, 39 NE 857 mem]. 

1. Blessington v. Boston, 153 
Mass. 409, 26 NE 1113; Prentiss v. 
Boston, 112 Mass. 43. 

2. Liability of abutting owners or 
persons causing defects see infra 
§§ 1865, 1870. ; 

3. Lafayette v. Blood, 40 Ind. 62; 
Aldrich v: Boston, 212 Mass. 512, 99 
NE 329; Stoetzele v. Swearingen, 90 
Mo. A. 588; Stege v. Milwaukee, 110 
Wis. 484, 86 NW 161. 

Liability of municipality in re- 
spect of nuisances generally see su- 
pra §§ 1733-1735. 

Matters constituting nuisances gen- 
erally see Nuisances [29 Cyc 1156]. 

4 See cases supra note 3. 

5. Biegel v. New Orleans, 143 La. 
1077, 79 S 867; Trippensee v. Jef- 
ferson, 174 Mo. A. 727, 161 SW 303; 
Stoetzele v. Swearingen, 90 Mo. A. 
088; Thomas -v. New York, 146 App. 
Div. 512, 181 NYS 697. » And see in- 
fra text and notes 6-12... ; 

6. U. S—lLombard y. Chicago, 15 
FF, Cas. No. 8,470, 4 Biss. 460. 

Ala.—Birmingham v. Lewis, 92 Ala. 
gon, 9'S' 243: 

Colo.—Denver v. Soloman, 2 Colo. 
Amos cechody POs 

_D. C.—MecGill v, District of Colum- 
diay 15. Do Cs °70) 644 AmR 2516: 

Ga.— Augusta v: Hafers, 61 Ga. 
48, 34 AmR 95; Chapman y. Macon, 
55 Ga. 566. 

Ill.— Galesburg v. Higley, 61 Ill. 
287; Geary -v. Chicago, 161 Ill, Ai 
Pocahontas, 200 


461. 

Iowa.—Krska v. 
Iowa 594, 203 NW 39 

Kan.—Dallas vy. Concordia, 84 Kan, 
T34)"015 PRP db o8: 


Ky.—Covington y. Rosenberg, 177 
Ky. 411, 197 SW 786. 

La.—Biegel v.. New Orleans, 143 
Lay 1077, 79\S 867, 

Me.—Buck vy. Biddeford, 82 Me. 
433, 19 A 912. 

Mass.—Keating  v. Boston, 206 


Mass. 327, 92 NH 431, 19 AnnCas 464. 
Mich.—Lincoln y, Detroit, 101 Mich. 
245, 59 NW 617. 


Minn.—L’Herault v. Minneapolis, 
69 Minn. 261, 72 NW 73. 
Mo.—Trippensee v, Jefferson, 174 


Mo. A. 727, 161 SW 303. 

N. H.—Sweeney v. Newport, 65 N. 
FAL SGh LS. VAN SG. - 
® N. Y.—McGuire v. Spence, 91 N, Y. 


303, 43 AmR 668 [aff 26 Hun 534]. 
N. C.—Revis v. Raleigh, 150 N. C. 
348, 68 SE 1049. 


Okl.—Chicago, ete, R. Co. veo Day= 
lor, 79.°Okl) 142, £92 P 349, 
Pa.—Ford v. Philadelphia, 45 Pa, 
Super. 404. 
70~ 


Wash.—Connolly v. Spokane, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§§ 1816-1817] 


all ordinary circumstances for persons traveling upon 
the streets, the municipality is not lable for an in- 


it is uncovered.§ 


Wash. 160, 126 P 407; Hayes v. Seat- 
tle, 43 Wash. 500, 86 P 852, 117 AmSR 
1062,,7 LRANS 424. 

Wis.—Whitty v. Oshkosh, 106 Wis. 
87, 81 NW 992; McClure y. Sparta, 
a 269, 54 NW 337, 86 AmSR 

Ont.—Homewood v. 
Ont, L. 266. 

Que.—Spedding v. Montreal, 47 Que. 
Super. 493, 23 DomLR 681. 

[a] Cellar or basement stairway 
or opening.—Chapman v. Macon, 55 
Ga. 566; Geary v. Chicago, 161 Ill. 
A. 461; Earl v. Cedar Rapids, 126 
Iowa 361, 102 NW 140, 106 AmSR 
361; Dallas v. Concordia, 84 Kan. 734, 
115 P 558; Smith v. Leavenworth, 15 
Kan. 81; De Haven v. Danville Gas 
Light Co., 150 Ky.-241, 150 SW 322; 
Powers v. Penn Mut. L. Ins. Co., 91 
Mo. A. 55; Sweeney v. Newport, 65 
Ne Ee S6, 18 "A 86> Wilson yw. Syra- 
cuse, 21 Hun 411 [aff 86 N. Y. 623 


mem]. 

{b] Coalhole or chute.—kKuhn_ v. 
Chicago, 178 Ill. A. 411; Krska v. Po- 
cahontas, 200 Iowa 594, 203 NW 39; 
Keating v. Boston, 206 Mass. 327, 
92 NE 431, 19 AnnCas 464; L’Herault 
v. Minneapolis, 69 Minn. 261, 72.NW 
73; Milton v. Philadelphia, 229 Pa. 
174, 78 A 92; Stege v. Milwaukee, 110 
Wis. 484, 86 NW .161. 

[ce] Manhole.—District of Colum- 
Dia v.. Pierce, 44, App. .(D. C.) 126; 
Kankakee v. Linden, 388 Ill. 
Lineoln vy. Detroit, 101 Mich. 245, 
NW 617: Spedding v. Montreal, 
Que. Super. 493, 283 DomLR 681. 

{d] Catch basin or ovening in 
sewer.—Birmingham.-v. Lewis, 92 Ala. 
9 S 243; Jackson vy. Boone, 93 
Ga. 662, 20 SE 46; Chicago v. Seben, 
62 Ill. A. 248 [aff 165 Ill. 371, 46 NE 
244, 56 AmSR _ 245]; Covington v. 
Rosenberg, 177 Ky. 411, 197 SW 786; 
Newport v. Zimmerman, 152 Ky. 582, 
153 SW 969; Covington v. Bollwinkle, 
(Ky.) 121 SW 664; Biegel v. New 
Orleans, 1438 La. 1077, 79 S 867; Trip- 
pensee v. Jefferson, 174 Mo. A. 727, 
161 SW 3038; Colton v. Kansas City, 
162 Mo. A. 429, 145 SW 494; Chicago, 
etc., R. Co. v. Taylor, 79 Okl. 142, 192 
P 349; Burd v. Philadelphia, 223 Pa. 
654, 73 A & 


Hamilton, 1 


47 


{e] Light well—lLombard v. Chi- 
eago, 15 F. Cas. No. 8,470, 4 Biss. 
460: Ford v. Philadelphia, 45 Pa. 
Super. 404. 


{f] Cesspool.—Buck y. Biddeford, 
82 Me. 438, 19 A 912. 

7, Conn.—Littlefield v. 
40 Conn, 406. 

Ga.—Jackson v. 


Norwich, 


Boone, 93 Ga. 662, 


20 SH 46. 

Kan.—Smith v. Leavenworth, 15 
Kan, 81. 

La.—Biegel v. New Orleans, 143 


Tae lO, TS. 86K 

N. Y.—Thomas v. New York, 146 
App. Div..512, 131 NYS 697. 

N. C.—Edwards v. Raleigh, 150 N. 
G.. 276,68 SH- 1040. - ; 

[a] Cellar stairway.—(1) A city 
was not negligent in permitting a 
stairway to a basement in a side- 
walk, next to and parallel with a 
building, into which one nearly blind 


jury resulting from some fortuitous cireumstance, 
which could not, in the ordinary course of events, be 
expected or anticipated as likely to occur,’ nor, it 
has been held, can a municipality be charged with 
negligence where the occupant of the premises leaves 
an area or coalhole temporarily uncovered, while 
using it, and the city officials have no notice that 
On the other hand, where the use’ 
of the opening in the manner in which it was in- 
tended to be used is necessarily dangerous owing 
to its nature and the surrounding conditions, the 
municipality may be liable. without other notice than 
that implied from its knowledge of such facts.2 The 
municipality is not liable because it fails to use the 


covered “with earth, 
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from defects.12 


walked, the place being lighted, a 
rail running parallel with the build- 
ing along the outside of the open- 
ing, and there being six and one- 
half feet of sidewalk beside the open- 
ing. Edwards v. Raleigh, 150 N. C. 
276, 638 SE 1040. (2) Where a de- 
fective railing and a cellar opening 
had been repaired and made secure 
two days before an injury caused by 
the breaking of the railing, the mu- 
nicipality was not liable in the ab- 
sence of evidence of notice that the 
railing had become defective again. 
Jackson v. Boone, 93 Ga. 662, 20 SE 
46. 

[b] Uncovered manhole.—A city 
is not liable for injury to a pedes- 
trian, who stepped into an uncov- 
ered manhole in a gutter, where the 
cover was sufficiently heavy to re- 
main in place unless lifted, and it 
does not appear to have resulted in 
previous accident, and where it is 
not shown who removed the cover, 
or how long it had been removed. 
Thomas v. New York, 146 App. Div. 
512, 13t NYS! 697: 

[c] Failure to have grating at end 
of culvert does not render a munici- 
pality liable for death of an unat- 
tended child under four years of age. 
Biegel v. New Orleans, 143 La. 1077, 
(Sits) (i 

8. Lafayette v. Blood, 40 Ind. 62. 

Necessity of notice generally see 
iniraw Sele llon 

9. See infra §.1829. 

10. District of Columbia v. Pierce, 
445 App.—«( >. C5 2c. 

11. ‘Covington vy. 177 
Ky. 411, 197 SW 786. 

12. Norris v. Newton, (Mass.) 151 
NE 291. 

Statutory liability for defects or 
obstructions generally see supra 
§ 1758. ? 

Temporary obstructions see supra 
§§ 1796-1798. . 

13. Defects in street but. outside 
of traveled way: : 

Liability for injuries generally see 

supra §§ 1790, 1791. 

Necessity of barriers, etc. See supra 
1815. 

ote earie and falling structures 

or objectsi see supra § 1810. 


Rosenberg, 


Age NeweCastle sy. GUD Ssauen 
Ind. 482,.86 NE 757; Hoffman v. 
Maysville, 128 Ky. 707, 97 SW 360, 


29 KyL 1245. 

[a] Rule applied.—Where a city 
permitted a corporation to construct 
and maintain a wooden box sewer 
from its cotton mills across its own 
jot under a sidewalk of a street and 
into ‘a gutter beyond, which sewer 
was imbedded in the ground and 
the city, while 
bound to exercise ordinary care to 
see that the sewer was maintained 
with safety to the traveling public 
within the highway, was not bound 
to ascertain and remedy any defects 
existing therein at a point within 
the private property of the corpora- 
tion. Hoffman vy. Maysville, 123 Ky. 
707, 97 SW 360, 29 KyL 1245. 

Acts and noises outside street 
limits see infra text and notes 34-87. 


[§. 1817] (i) Property Adjacent to Street.13 
municipality is not responsible for what private 
owners do upon their own premises,!* and is not 
ordinarily bound to erect fences or barriers along 
the streets to prevent travelers from straying out 
of their limits.t® 
place of danger, the person injured must become 


_ Mass. 
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safest, best, or newest kind of covers for openings,!® 
and if, in the exercise of sound discretion, it adopts 
a method of construction and uses materials not in- 
herently dangerous, it will not be lable. 
Temporary defects. 
the cover of a manhole while the sewer is being 
cleaned is not a defect in the way within the mean- 
ing of a statute giving a right of action for injuries 


The temporary removal of 


A 


Hence if, in order to reach the. 


15. U. S.—Hannibal 


v. Ca bell 
86 Fed. 297, 30 CCA 63. Need i 


Ind.—Wabash y. Bruso, 186 Ind. 
637, 117 NE 867; New Castle v. 
Grubbs,; 171° Ind. 482,° 86 NE 757; 


Vincennes y. Spées, 35 Ind 3 

74 NE 277, Rie ete 
owa.—Brose vy. Dubuque, 

763, 187 NW 857. Be tes ile 
Me.— Willey v. Ellsworth, 64 Me. 

57; Morgan v. Hallowell, 57 Me. 375. 
Mass.—Logan v. New Bedford, 157 

534, 32 NE 910; Damon vy. 

Boston, 149 Mass. 147, 21 NE 2385; 

Macomber vy. Taunton, 100 Mass. 265; 

Sparhawk vy. Salem, 1 Allen 30, 79 


ater 700. 
Minn.—Briglia v. St. Paul, 134 
Minn. 97, 158 NW 794, LRA191¢6F 


441,70 NWS. v. ste Paul, 67 Minn. 
St. 263. Sits ay ee 
ame oie v. Hill, 102 Pa, 378, 
<Ghe isin v. Warren, (Civ, A,) 
aay B.—Tower v, St, John, 33 N. ‘B. 


And see cases infra notes 16-1. 
[a] Dlustration.—It was not’ the 
duty of a city to erect and maintain 
a barrier on a street, at a oint 
where a jitney bus left the epee 
and plunged into a ravine, some- 
thing happening. to the steering 
gear, the street being reasonably 
safe for ordinary travel by motor 
or other vehicle, notwithstanding jit 
was the duty of the ‘city. to erect 
such a barrier for the protection. of 
pedestrians on the sidewalk. Dallas. 
v. Maxwell, (Tex. Commn. ‘A.y° ‘948 
SW 667 [rev (Civ.“A.).231 swe ssa 

[b] Where a flagpole was being 
erected in a city park for the pur- 
pose of a Fourth of July'célebration 
the city was under no obligation to 
have the street roped off to protect 
passers-by from danger. Jameson 
ago ee 282 Pa, 207%, 127. 5A. 

[c] Where a street was graded 
below a lot, there was no negligence 
in failing to erect barriers to “pre- 
vent travelers from walking up on 
to the private lot. Denison v. War- 
ren, (Tex. Civ. A.) 36 SW. 2963 

[d] Intentionally leaving street.— 
Where a pedestrian on -a_ public 
street at night intentionally left the 
highway to take a bypath, but, turn- 
ing off the street too soon, missed 
the path, and was injured by falling 
off the end of a culvert which pro- 
jected beyond the street line, on a 
level therewith, it was held that the 
city, was not liable for failure to 
erect guards at the point where he 
turned off. Scranton y. Hill, 102 Pa. 
378, 48.AmR, 211. 

[e] Children straying from street. 
—A city is not negligent in failing 
to erect a barrier along the traveled 
part of the street, although on an- 
other part of it is a sandpit in which 
some children who strayed from the 
street were killed by their digging 
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an intruder or trespasser upon the premises of 
another, there is no breach of duty on the part 
of the municipality from which the liability to re- 
So where a narrow 
street ran parallel with a towpath of a canal which 
was at right angles to a street crossing the canal 
by a bridge, it was held that the municipality was 
under no duty to guard the canal from. entrance 
On the other hand, if 
there are excavations, declivities, embankments, or 
other dangerous defects or obstructions close to the 
way, which, because of failure of the local authori- 
ties to erect fences or barriers, or to take other 
reasonable precautions, render the street itself un- 
safe, and a traveler, without fault on his part, but 
as a result of an inadvertent deviation or an acci- 


spond in damages can result.?® 


by way of the towpath.’” 


into and undermining the banks of 
the pit, the city not being bound to 
anticipate such an event. Talty v. 
Atlantic, 92 Iowa 135, 60 NW 516. 

Duty to guard against defects in 
streets see infra §§ 1833-1838. 

Leaving traveled way as contribu- 
oe negligence see infra §§ 1857- 
1859. f . 

16. Mass.—Hudson ¥. Marlbor- 
ough, 154 Mass. 218, 28 "NE 147. 


Minn.—Briglia v. St. Paul, 1384 
Minn. 97, 158. NW 794, LRAIIT6OR 
1216. 

N. H.—Knowlton v. Pittsfield, 62° 
N, H. 535 


N. Y.—Murphy v. Brooklyn, .118 
N. Y. 575, 23 NE 887. ; 

N. C.—Myers v. Asheville, 165 N. C. 
703, 81 SE 1060. 

Oh.—Mineral City v. Gilbow, 81 Oh. 
St. 263, 90 NE 800, 25 LRANS 627. 

Tex.—Denison v. Warren, (Civ. A.) 
36 SW 296. 

Va.—Clark v. Richmond, 83 Va. 355, 
5 SE 369, 5 AmMSR 281. 

[a] A city is not bound to erect 
barriers to prevent travelers from 
straying from the highway, although 
there is a dangerous place at some 
distance from the highway which 
they may reach by so straying. Hud- 
son v. Marlborough, 154 Mass. 218, 
298 NE 147 (twenty-five feet distant); 
Daily v. Worcester, 131 Mass. 452 
(twenty-eight feet distant); Puffer v, 
Orange, 122 Mass. 389, 28 AmR 368; 
McHugh v. St. Paul, 67 Minn. 441, 
70 NW 5; Murphy vy. Brooklyn, 118 
N. Y. 575, 23 NE 887 (sixty feet dis- 
tant); Hexamer v. Webb, 101 N. Y. 
377, 4 NE 755, 54 AmR 703 (fifteen 
feet distant); Murphy v. Brooklyn, 
98 N. Y. 642 (fifty feet distant); 
Taylor v. Mt. Vernon, 58 Hun 384, 
"12 INV S 25. fate. 129 N, iY. 651, °29 
NE 10321 (eight feet distant); Kelley 
v. Columbus, 41 Oh, St. 263 (thirty 
feet distant). 

17. Reinhardt v. South Easton, 2 
Pa. Cas. 90, 4 A 532. 


18. U. S.—wWinona v. Botzet, 169 
Fed. 321, 94 CCA 563, 23 LRANS 
204; Nichols v. Brunswick, 18 F. 
Cas. No. 10,238, 3 Cliff. 81. 

Ala.—Montgomery v. Moon, 208 
Ala, 472, 94 S 337. 

Conn.—Beardsley v. Hartford, 50 


Conn. 529, 47 AmR 677. 
Ga.—Augusta v. Dozier, 126 Ga. 524, 
55 SE 234; Zettler v. Atlanta, 66 Ga. 


195. 
Jll.— Chicago v. Gallagher, 44 Ill. 
295: Joliet v. Verley, 35. Ill. 58, 85 


AmD 342; Chicago v. Baker, 95 Ill. 
AL) 413 “Lath 195" Tl. 64°62) NE '389275 
Mt. Vernon v. Brooks, 39 Ill. A, 426; 
Danville v. Makemson, 382 Ill. A. 112. 
Ind.—Wabash v. Bruso, 186 Ind. 
637, 117 NE 867;. New Castle v. 
Grubbs, 171 Ind. 482, 86 NE 757; Del- 
phi v. Lowery, 74 Ind. 520, 39 AmR 
98: Higert v. Greencastle, 43 Ind. 
574; Monticello v. Condo, 47 Ind, A, 
490, 94 NE 893; Vincennes vy. Spees, 
85 Ind. A. 389, 74 NE 277: Elwood 
v. Addison, 26 Ind. A. 28, 59 NE 47. 
Iowa.—Hall v. Manson, 99 Iowa 
$98, 68 NW 922, 34 LRA 207; Hawley 
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condition.?? 


v. Atlantic, 92 Iowa 172, 60 NW 519; 
Manderschid v. Dubuque, 29 Iowa 73, 
4 AmR 196. 

Kan.—Kirkham v. Kansas City, 89 
Kan, 651, 660, 132 P 160. 

Me.—Bean vy. Portland, 109 Me. 467, 
ae A 981; Willey v. Elisworth, 64 Me. 

Md.—State v. Baltimore City, 129 
Md. 686, 99 A 860. : 

Mass.—Puffer v. Orange, 122 Mass. 
3889, 23 AmR 363; Macomber vy, Taun- 
ton, 100 Mass. 255; Alger v. Lowell, 
3 Allen 402. 

Minn.—Briglia v. St. Paul, 134 
Minn. 97, 158 NW 794, LRA1916F 
1216; Kimball v. St. Paul, 128 Minn, 
95,0150 -NWus79ir StyePaulow.c Kuby, 
8 Minn. 154, 

Mo,—Baldwin v. Springfield, 141 
Mo. 205, 42 SW .717; Wiggin v. St. 
Louis, 135 Mo. 558, 37 SW 528; Bas- 
sett v. St. Joseph, 53 Mo. 290, 14 
AmR 446. 

Nebr.—South Omaha vy. Cunning- 
ham, 31 Nebr. 316, 47 NW 930; Kin- 
ney v. Tekemah, 30 Nebr. 605, 46 NW 
835; Lincoln v. Beckman, 23 Nebr. 
677, 37 NW 598: 

N. H.—Davis y. Hill, 41 N. H. 
329. 

166 


N. Y.—Donnelly v. Rochester, 
Ni oY. 315, 59° NE. 9895" Jewhurst) v. 
Syracuse, 108 N. Y. 303, 15 NE 409; 
Sweet v. Poughkeepsie, 97 App. Div. 
82, 89 NYS 618; Warner v. Randolph, 
18 App. Div. 458, 45 NYS 1112; Ben- 
nett v. Sing Sing, 14 NYS 463. 

N. C.—Willis v. New Bern, 191 
Ny Co 50%, 132. SE - 286) Bunch sve 

41 Oh. 


Edenton, 90 N. C. 431. 

Oh.—Kelley v. Columbus, 

St. 268; Cavey v. Cincinnati, 12 Oh. 
Cir GCt WN. So 2855082 BOR aCe Oc 
397 [aff 85 Oh. St. 450 mem, 98 NE 
1121 mem]. 

Okl.—Miami v. Finley, 112 Okl. 97, 
240 P 317; Oklahoma City v. Meyers, 
4 Okl, 686, 46 P 552. 

Pa.—Haughney v. Mahanoy City 
Borough, 264 Pa. 482, 107 A 8438. 


Tenn.—Niblett v. Nashville, 12 
Heisk. 684, 27 AmR 755. 
Tex.—Dallas v. Maxwell, (Commn, 


A.) 248 SW 667. 

Vt.—Drew v. Sutton, 55 Vt. 586, 45 
AmR 644, 

Va.—Clark v. Richmond, 83 Va. 355, 


‘5 SH 369, 5 AmSR 281. 


Wash.—Taylor v. Ballard, 24 Wash. 
191, 64 P 143. 

Wis.—Olsom v. Chippewa Falls, 
71 Wis. 558, 37 NW _ 575; Prideaux 
Paptiienal Point, 43 Wis. 513, 28 AmR 


Ont.—Johnston y. Point Edward, 2 
OntWR 687. 

{a] Illustrations, — (1) Where 
there is a Sharp turn in a bicycle 
path maintained by a city at a point 
about four 'feet from a gutter and 
sidewalk, with no barrier or light 
at the turn, the city is liable to one 
injured, owing to such condition, 
while using ordinary care. Prather 
v. Spokane, 29 Wash. 549, 70 P 55, 
92 AmSR 923, 59 LRA 346. (2) A 
municipality was held liable where 
a railroad ran parallel to a street 


dental misstep, falls and sustains injury, the mu- 
nicipality will be liable;1® and it is immaterial that 
the dangerous place is at the end of instead of 
alongside of the street, if the nearness of such 
place renders the street unsafe for public use.1® The 
same rule has been applied when the dangerous 
place is situated partly on the street and partly 
on abutting land.° 
where it would be necessary to erect a barrier on 
-land not owned by the municipality,” or where the 
barrier, if erected on the dividing line, would render 
the street more unsafe than it was in its existing 
In determining the necessity of a bar- 
rier the primary question is whether the highway 
is safe without one,?* and this quite generally re- 
solves itself into considerations of the character and 


But no liability will attach 


about twelve feet below its level, 
and an injury was caused by a team 
of horses running over the unguarded 
side of the street, upon becoming 
frightened at a passing engine. 
Pittston v. Hart, 89 Pa, 389. 

[b] Street running parallel to 
creek.—(1) A city was grossly neg- 
ligent in failing to place any bar- 


|riers or guards along the retaining 


walls of a street running along the 
side of a creek from seven to eleven 
feet below. MHaughney v. Mahanoy 
City Borough, 264 Pa, 482, 107 A 843. 
(2) Where a street ran parallel with 
the bank of a creek, the bed of 
which was twenty feet below the 
traveled portion of the street, with a 
bank sloping at an angle of forty- 
five degrees to a wall extending a 
few feet above the level of the wa- 
ter, ordinary care required the erec- 
tion and maintenance of a _ barrier. 


Indianapolis v. Moss, 74 Ind. A. 129, 
128 NE 857. 
Embankments, excavations, and 
opeplnEs in streets see supra §§ 1814— 
19. Baltimore vy. State, 146 Md. 


440, 126 A 130; Ray v. St. Paul, 40 
Minn. 458, 42 NW 297. 


20. Bowman vy. Omaha, 59 Nebr. 
84, 80 NW 84. 

[a] Drowning of child in wun- 
guarded nd.—A municipality is 


po 

liable for the death® of a child who 
was drowned in a pond of water 
situate in part on a public street 
and part on abutting lots, when it 
is shown that the accumulation of 
water was occasioned by the negli- 
gence of the city in filling in the 
street with earth, that no fence or 
barrier was erected, and that the 
child entered the pond ‘from the 
street. Bowman vy. Omaha, 59 Nebr. 
84, 80 NW 84. 

21. Veeder v. Little Falls, 100 
N. Y. 348, 3 NE 306 (where a village 
street as used embraced state land 
on the property of the Erie Canal, 
the municipality was held not liable 
for not erecting a barrier on the 
giate land, which it had no right to 
0). 

22. Veeder y. Little Falls, supra. 

23. Norwich v. Breed, 30 Conn. 
535; Baltimore y. State, 146 Ma. 440, 
126 A 130; Alger vy. Lowell, 3 Allen 
(Mass.) 402, 405; Mineral City vy. 
Gilbow, 81 Oh. St. 268, 90 NE 800, 
25 LRANS 627. 

“The true test... is not whether 
the dangerous place is outside of the 
way, or whether some small strip of 
ground not included in the way must 
be traversed in reaching the danger, 
but whether there is such a risk of a 
traveler, using ordinary care, in 
passing along the street, being 
thrown or falling into the dangerous 
place, that a railing is requisite to 
make the way itself safe and con- 
venient.” Alger v. Lowell, supra 
{quot Baltimore, ete., R. Co. v. Bot- 
eler, 38 Md. 568]. To same effect 
Norwich v. Breed, 380 Conn. 535; 
Mineral City v. Gilbow, 81 Oh. St. 
263, 90 NE 800, 25 LRANS 627. 


For later cases, developments and changes in the law see cumulative Annotations,'same title, page and note number, 


§§ 1817-1818] 


proximity of the danger.?* The question of prox- 
imity is to be considered with reference to the high- 
way as traveled or worked, rather than as laid 
out.*° The danger which requires a railing must 
be of an unusual character, such as declivities, ex- 
eavations, steep banks, or ‘deep water." Further- 
more, in order to render the corporation liable for 
injuries occasioned by such excavation, it must sub- 
stantially adjoin the highway, so that one making 
a false step, or affected by sudden giddiness, might 
fall therein.27 When a municipality constrpeted a 
wall on private property near the street to protect 
the mouth of a culvert, it was held not liable on 
the ground of negligence, in the maintenance of 
the street, for the death of a child who went upon 
the wall, fell off into a pond, and was drowned.?§ 

Cellar and basement openings.2® Basement en- 
trances and cellar ways on the street side of build- 
ings, and not encroaching upon the sidewalks, are 
lawful, and a municipality is not lable for injuries 
caused by a failure to guard such an opening,*? un- 
less reasonable security to the public requires that 
it should be fenced or railed;*! and the fact that 
such openings are within the ‘line of the street as 
originally surveyed is immaterial.** 

Injury to person on private property from im- 
provement of street. A person injured by the sub- 
sidence of private land caused by the acts of a 
municipality in improving a street has a different 
- eause of action from one injured by the subsidence 
of a sidewalk, since in one case the municipality is 
only lable for the way in which the work was 
performed or left, while in the other it is bound 
to.use due care to keep the street in a reasonably 
safe condition for use.** 

Acts done outside street limits. 

24. Hubbell v. Yonkers, 104 N.Y. 
434, 10 NE 858, 58 AmR 522. See 
also cases supra notes 16—20; and in- 
fra notes 25-27. 


{a] MIllustration.—It is not negli- 
gence on the part of a city in respect 


The firing of 
34. 
[a] 


liable for 
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Hubbell yv. Viroqua, 
343, 30 NW 847, 58 AmR 866. 

Shooting gallery near street. 
—A statute making a municipality 
injuries due to 
ciency or want of repairs” in a street 
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shots** or shooting of fireworks®* into or across 
the street from premises adjoining but outside its 
limits, causing injury to travelers in the street, does 
not constitute a defect in the street which wil] 
render the municipality liable. So noises outside 
the limits of the street, although amounting to a 
public nuisance, do not ‘constitute a defect in that 
street.°6 On the other hand it has been held that 
the act of a municipality in blowing a whistle on 
its waterworks building adjacent to a street, so 
as to frighten horses on the street, renders the 
municipality liable for the resulting injury.** 

[§ 1818] (j) Dangerous Approach from Private 
Property. While a municipal corporation is gen- 
erally under no obligation to guard dangerous ap- 
proaches from private property to its streets,2® yet 
it is bound to provide guards or signal lights to 
prevent persons from receiving injuries in entering 
a street by a commonly traveled road, although such 
road is in fact a private way, and has never been 
laid out as a highway or street.2® There is no duty, 
however, to erect barriers or maintain lights to 
prevent injury to persons entering a street where 
there is no traveled way either public or private, 


and nothing to put the city on notice that such en- 


trance is hkely to be attempted.*° Nor is there any 
duty on the part of the municipality to provide a 
bridge or crossing from the street over an excava- 
tion to private premises.*°% 

Statutory provisions. In some jurisdictions the 
statute*+ makes municipalities liable for injuries 
from defects in a private way to persons entering 
therein from a public street, unless such way is 
closed or notice is otherwise given that it is dan-~ 
gerous.*” 


67 Wis.| 648, 279 SW 84, 42 ALR 1273; 


Cal- 
houn v. Milan, 64 Mo. A. 398, 
Okl.—De ong v. Oklahoma City, 
47 Ok1..398, 148 P 701, 702, LRAI915E 
“insuffi- rae Cquot Cyc]. 
B.—Williams v. Portland, 29 


of persons driving on the street to 
leave unfenced an embankment on 
the farther side of the sidewalk 
where the sidewalk is ten feet wide 
and separated from the street by a 
eurbstone eight inches high. MHub- 
bell v.. Yonkers, 104 N. Y. 4384, 10 
NE 858, 58 AmR 522. 

25. Hannibal v. Campbell, 86 Fed. 
297, 30 CCA 68. 

26. .Thompson v. Boston, 212 
Mass.o-221, 98) INE 7005) Damon: v. 
Boston, 149 Mass. 147, 21 NE 235. 

[a] Adjoining land on level with 
street.—A municipality is not re+ 
quired to erect a railing along a side- 
walk which is level with the adja- 
eent land, and is not liable to one 
injured by walking off the sidewalk 
and slipping on ice covered with 
snow, on such land, and it is imma- 
terial that the line of the highway is 
not marked. Logan v. New Bedford, 
157 Mass. 534, 32 NE 910; Damon v, 
Boston, 149 Mass. 147, 21 NE 2385. 

27. Talty We Atlantic, 92 Iowa 135, 
60 NW 516; Hudson vy. Marlborough, 
154 Mass. 218, 28 NE 147; Sparhawk 
v. Salem, 1 Allen (Mass.) 30, 79 AmD 
700; Clark v. Richmond, 83. Va, 355, 
5 SE 369, 5 AmSR 281. 

28. Von Almen v. Louisville, 180 
Ky. 441, 202 SW 880. 

29. In sidewalk see supra § 1816. 

80. Beardsley v. Hartford, 50 
Conn. 529, 47 AmR 677; Richardson 
v. Boston, 156 Mass. 145, 30 NE 478; 
Fitzgerald v. Berlin, 64 ‘Wis. 203, 24 
NW 879; Fitzgerald v. Berlin, 51 
Wis. 81, 7 NW 836, 37 AmR 814. 

31. See cases supra note 30. ‘ 

32. Fitzgerald v. Berlin, 64 Wis. 
203, 24 NW 879. 

. 33, Bonny v. New York, 156 App. 
Div. 287, 141 NYS 8. 


or sidewalk will not authorize a re- 
covery against a municipality for an 
injury sustained by a person on the 
sidewalk, caused by a shot fired 
from a ‘shooting gallery on an ad- 
jacent lot but outside of .the limits 
of the street and sidewalk. Hubbell 
v. Viroqua, 67 Wis. 348, 30 NW 847, 
58 AmR 866 

35. Kerr v. Brookline, 208 Mass. 
190, 94 NE 257, 34 LRANS 464. 

36. Lincoln y. Boston, 148 Mass. 
578, 20 NE 329, 12 NH 601, 3 LRA 
257; Radford v. Clark, 113 Va. 199, 
73 SE 571, 38 LRANS 281, 

37. Winona v. Botzet, 169 Fed. 321, 


330, 94 CCA 563, 23 LRANS 204. 


“The general ‘duties were imposed 
upon the city to exercise ordinary 
care to keep the roadway of this 
bridge reaSonably safe for travel, 
and to so use its waterworks build- 
ing and the whistle thereon as to 
jnflict no unnecessary injury upon 
the rights or property of persons or 
corporations. These duties were not 
limited to care to prevent injuries 
arising from acts and omissions 
within the limits of the highway or 
bridge itself. The duty to care for 
the bridge and driveway extends to 
the prevention of any act outside its 
limits, the danger from which _ to 
travelers thereon may be reasonably 
anticipated by the city.” Winona v. 
Botzet, supra. 

33. Ill.—Chicago v. McKenna, 114 
TMS AY2TOr 

Iowa.—Goodin v. Des Moines, 55 
Iowa 67, 7 NW 411. 

Kan.—Kirkham v. Kansas City, 89 
Kan, 651, 660; 182 P 160 [quot Gye]; 
Mulvane vy. South Topeka, 45 Kan. 
45, 25 P 217, 23 AmSR 706. 

Mo. —Griffin v. Chillicothe, 311 Mo. 


N. Ny ae 

Precautions. against injury from 
defects or obstructions in streets see 
supra. §§ 1833-1838. 


39. Kan.—Kirkham Kansas 
City, 89 Kan. 651, 660, Vise P 160 
[quot Cyc]. 

Mass.—Burnham v. Boston, 10 
Allen 290. 


Nebr.—Omaha v. Randolph, . 30 

ply 699, 46 NW 1013, 
Y.—Dennis | v. Elmira Heights, 

59 en Diy. 404, 70 NYS 312. 

Okl.—De Long v. Oklahoma City, 
4G SOR. -/398) "148° SP 7005 02s LEAS 
1915E 597 [quot Cye]. 

Pa.—O’Malley v. Parsons, 191 Pa. 
612, 48 A 384, 71 AmSR 778; Gerber 
v. Philadelphia, 60 Pa. Super, 119. 

Va.—Orme v. Richmond, 79 Va. 


6. 

40. Ivester v. Atlanta, 115 Ga. 
853, 42 SH 220; Kirkham vy. Kansas 
City, 89 Kan. 651, 660, 182 P 160 
[quot Cyc]; De Long v. Oklahoma 
City, 47 Okl 398, 148 PB 701, -702, 
LRA1915H 597 [quot Cyc]. 


4014. McCarthy v. Oshawa, 19 
U. Cr'Q. B. 2.45, 

41. See statutory provisions. 

42. Smith v. Lowell, 139 Mass. 


336, 1- NE 412. 

[a] Sufficiency of notice.—Where 
a private way had been dedicated to 
the public use, under a statute pro- 
viding that the mayor, ete., should, 
when public safety demanded it, di-: 
rect and cause the entrances of such 
ways entering on and uniting with 
an existing public way to be closed 
up, or else by other sufficient means 
caution the public against entering 
such public ways, etc., a notice post- 
ed so as to be conspicuous and legi- 
ble to persons entering the way, in- 
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[§ 1819] d. Notice of Defects and Obstructions** 
: Ordinarily a municipality is not 
hable for an injury caused by a defect or obstruc- 


—(1) In General. 


dicating that the way is a danger- 
ous one, exempts the city from lia- 
bility for injuries received by, one 
entering such way, although the no- 
tice was not seen by him. Smith v. 
Lowell, 139 Mass. 336, 1 NE 412. 
Statutory liability for defects or 


routed sting generally see supra 
43. “In highways generally see 
Highways §§ »453-445, 


Notice of: 
Overhanging or falling objects see 

Supra §§ 1808, 1809. 

Snow or ice see supra §§ 1803, 1804. 
Structures adjacent to street see su- 

pra § 1810. 

44. U. S.—District of Columbia v. 
Woodbury, 136 U. S. 450, 10 SCt 990, 
34 L. ed. 472; New York vy. Sheffield, 
4 Wall. 189, 18 L. ed. 416; Du Bois 
v. :Pancoast, 218 Fed. 60, 133 CCA 
662; ‘St. James v. Stacy, 203 Fed. 35, 
121 CCA 371: ‘Balls v. Woodward, 51 


Fed. 646. 
Wright, “72 


_- Ala.—Montgomery v.- 
Ala. 411, 4% AmR 422. 
Ariz.—Phenix v; Clem, 237 P 168. 


Colo.—Denyer  v. Magivney, 44 
Colo. 157, 96° P 1002; Cunningham v. 
Denver, : 23 Colo. 18, 45 P 356, 58 


AmSR 212; Denver v. Dean, 10 Colo. 
375, 16 P 30, 3 AmSR 594; Boulder 
v. Niles, 9 Colo. 415, 12 P 632: Boul- 
Sey AO is Je res pe AS 169,'-66 =P 
070; enver v. Saulcey, 5 Colo. A. 
420, 38 P 1098. , 

.Conn.—Burgess v. Plainville, 101 
Conn. 68, 124 A 829; Aaronson v. New 
Haven, 94 Conn.’ 690, 110 A 872, 12 
ALR’328; Cummings v. Hartford, 70 
Conn. 115,38 A 916; Bill v. Norwich, 
39 Conn. 222. ° 

Del.—Anderson v. Wilmington, 22 
“Del: 485,''70 A204; Jarrell v. Wil- 
mington, 20 Del. 454, 56 A 379; 
Downs v. Smyrna, 18 Del. 132, 45 A 
717; Seward v. Wilmington, 16 Del. 
189, 42 A 451. 

““D. C.—Harrison v. Davis Constr. 
Co,, 42 App. 255; Bissell v. District 
of Columbia, 28 App. 38; District of 
Columbia v. Payne, 13 App. 500; 
Woodbury v. District of Columbia, 
16. D. C..127 [aff 136 U.S. 450, 10 
, 34 L. ed. 472]. 

,Ga.—Montezuma v. Wilson, 82 Ga. 
206, 9 SE 17, 14 AmSR 150; Lewis 
v. Atlanta, 77 Ga. 756, 4 AmSR 108; 
Augusta Vv. Hafers, 61 Ga. 48, 34 
AmR 95; Savannah .v, Waldner, 49 
Ga. 316. : 

Ida.—Goodman v. McCammon, 247 
P 789; Miller v. Mullan, 17 Ida, 28, 
104 P 660, 19 AnnCas. 1107. 

Jil.—Boender v, Harvey, 251 Ill. 
228, 95 NB-1084; Mansfield v. Moore, 
124 Ill. 133, 16 NE 246 [aff 21 Ill. A. 
326]; Chicago v. Stearns, 105 Ill. 
554; Joliet v..Seward, 86 Ill. 402, 29 
AmR. 35; Chicago va*Murphy, 84 Ill. 
224; Chicago.v. McCarthy, 75 Ill, 602; 
Fahey v. Harvard, 62 Ill. 28; Decatur 
v. Fisher, 53,Ill. 407;"Gage y. Vienna, 
196 Ill. A, 585; Chicago v. Gurrell, 
137 Tl. A. 3877; Chicago v:- O’Brien, 
128 Ill. A. 350; Nokomis vy. Farley, 
113 Ill. A. 161; Sherman y.. Chicago, 
101 Ill. A. 312; Decatur v. Hamil- 
ton, 89° Ill. A, 561; Ransom v. Belvi- 
dere, 87 Ill. A. 167;. Ryan .v. Chi- 
gago, 79 Ill. A. 28; Joliet v. Meaghan, 
22 Ill, A. 255; Joliet v. Gerber, 21 
Ill, A, 622; Chatsworth v. Ward, 10 
ill. A. 75; Chicago v. Watson, 6 Ill, A, 
344, 


Ind.—Evansville v. Senhenn,; 151 
Ind. 42,.47 NE 634, 51 NE 88, 68 
AmSR,. 218, 41 LRA 728; Goshen vy. 


England, 119 Ind. 368, 21 NE 977, 5 
LRA 2538; Madison v. Baker, 103 Ind. 
41, 2 NE 2386; Spiceland v. Alier, 98 
Ind. 467; Ft. Wayne v. De Witt, 47 
Ind. 391; Evansville v. Behme, 49 
Ind. A. 448, 97 NE 565; Knox v. 
Golding, 46 Ind. A. 634, 91 NE 857, 92 
NE 986; Linton v. Smith, 31 Ind. A. 
546, 68 NE 617; Frankfort v. Cole- 


man, 19 Ind. A. 368, 49 NE 474, 65 
AmSR 412; Rosedale v. Ferguson, 3 
Ind, A. 596, 30 NE 156; Ft. Wayne v. 
Patterson, 3 Ind. A. 34, 29 NE 167; 
Kenyon v. Indianapolis, Wils. 129. 

Iowa.—Krska v. Pocahontas, 200 
Iowa 594, 203 NW 39; Spiker v. Ot- 
tumwa, 193 Iowa 844, 186 NW 465; 
Cooper v. Oelwein, 145 Iowa 181, 123 
NW 955; Edwards vy. Cedar Rapids, 
138 Iowa 421, 116 NW 323; Lamb v. 
Cedar Rapids, 108 Iowa 629% 79 NW 
3866; Sikes v. Manchester, 59 Iowa 
65, 12 NW 755; Cramer v. Burling- 
ton, 39 Iowa 512. 

Kan.—Holitza v. Kansas City, 68 
Kan, 157, 74 P 594; Jansen v. Atchi- 
son, 16 Kan. 358; Pleasanton v. 
Rhine, 8 Kan. A. 452, 54 P 512. 

Ky.—Armour v. Louisville, 213 
Ky. 470, 281 SW 465; Frankfort v. 
Bowen, 205 Ky. 309, 265 SW 785; 
Paducah v. Ivey, 196 Ky. 484, 245 
SW 4; Richmond v. Hill, 195 Ky. 566, 
242 SW 867; Schmidt v. Newport, 184 
Key, weed tel SW elise udor ive 
Louisville, 172 Ky. 429, 189 SW 456; 
Hagan v. Covington, 166 Ky. 825, 179 
SW 1026; Ashland v. Boggs, 161 Ky. 
728, 171 SW 461, AnnCas1916B 1005; 
Newport v. Zimmerman, 152 Ky. 582, 
153 SW 969; Corbin v. Benton, 151 
Ky. 483, 152 SW 241, 43 LRANS 591; 
Louisville v. Lenehan, 149 Ky. 537, 
149 SW 932, AnnCas1914B 164; 
Frankfort v. Downey, 118 SW 284; 
Hazelrigg v. Frankfort, 92 SW 584, 
29 KyL 207; West Kentucky Tel. Co. 
v. Pharis, 78 SW 917, 25 KyL 1838; 
Bell v. Henderson, 74 SW 206, 24 
KyL 2434. 

La.—Carroll v. New Orleans R., 
etc., Co., 182 La. 6838, 61: S 752; Minor 
v. New Orleans, 3 La. A. 448; Wiltz 
v. New Orleans, 2 La. A. 444. 

Me.—Haines v. Lewiston, 84 Me. 
18, 24 A 480; Bartlett v. Kittery, 68 
Me. 358. 

Md.—Delmar v. Venables, 125 Md. 
471, 94 A 89; Annapolis v. Stallings, 
125° Md. 9343,°.93 A 9745 Longe Jyvi 
Sweeten, 123 Md. 88, 90 A 782. 

Mass.—Gregoire v. Lowell, 253 
Mass. 119, 148 NE 876; Boutlier v. 
Malden, 226 Mass. 479, 116 NE 251, 
AnnCas1918C 910; Smith v. Hyde 
Park, 219 Mass., 168, 106 NE 564; 
Bourglet v. Cambridge, 159 Mass. 388, 
34 NE 455; Whitney v. Lowell, 151 
Mass. 212, 24-NE 47; Stanton v. Sa- 
lem, 145 Mass. 476, 14 NE 519; Hans- 
com v. Boston, 141 Mass. 242, 5 NE 
249; Talbot v. Taunton, 140 Mass. 
552, 5 NE 616; Whitehead v. Lowell, 
124 Mass. 281; Doherty v. Waltham, 


4 Gray 596. 

Mich.—Nevala v. Ironwood, 232 
Mich. 316, 205 NW 93; Burleson v. 
Reading, 110 Mich. 512, 68 NW 294; 
McGrail v. Kalamazoo, 94 Mich. 52, 
53 NW 955; Fuller v. Jackson, 82 
Mich. 480, 46 NW 721; Woodbury v. 
Owosso, 64 Mich. 239, 31 NW 130; 
Dewey v. Detroit, 15 Mich. 307. 

Minn.—Pottner v. Minneapolis, 41 
Minn. 73, 42 NW 784; Miller v. St. 
Paul, 38 Minn. 134, 36 NW 271. 

Miss.—Hattiesburg v. Reynolds, 
124 Miss. 352, 86 S 858; Butler v. 
Oxford, 69 Miss. 618, 13 S 626. 

Mo.—Wolf v. Kansas City, 296 Mo. 
95, 246 SW 236; Rice v. White, 239 
SW 141; Campbell v. Chillicothe, 239 
Mo. 455, 144 SW 408, 39 LRANS 451; 
Buckley v. Kansas City, 156 Mo. 16, 
56 SW 3819; Young v. Webb City, 150 
Mo. 3338, 51 SW 709; Squires v. 
Chillicothe, 89 Mo. 226, 1 SW 23; 
Jordan vy. Hannibal, 87 Mo. 673; 
Bonine v. Richmond, 75 Mo. 437; 
Cooper v. Caruthersville, (A.) 264 
SW 46; Smith v. Marceline, (A.) 198 
SW 1116; O’Donnell v. Hannibal, 144 
Mo. A. 155, 128 SW 819; Ballard v. 
Kansas City, 126 Mo. A. 541, 104 SW 
1126; Ball v. Neosho, 109 Mo. A. 683, 
83 SW 777; Williams v. Hannibal, 94 
Mo. A. 549, 68 SW 380; Yocum vy. 
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tion in a public street except where it has neglected 
some duty in that respect after it has had notice 
of the defect or obstruction.** 


This rule applies 


Trenton, 20 Mo. A. 489; Schweick- 
hardt v. St. Louis, 2 Mo. A. 571. 

Nebr.—Goddard v. Lincoln, 69 
Nebr. 594, 96 NW 2738; Davis Vv. 
Omaha, 47 Nebr. 836, 66 NW _ 859. 

N. H.—Lambert v. Pembroke, 66 
N. H. 280, 23 A 81; Palmer v. Ports- 
mouth, 43 N. H. 265; Johnson v. Ha- 
verhill, 35 N. H. 74; Hubbard v. Con- 
cord, 35 N. H. 52, 69 AmD 520. 

N. Y.—Metzroth v. New York, 241 
N. Y. 470, 150 NE 519; McCloskey v. 
Buckley, 223 N. Y. 187, 119 NE 395; 
Cohen v. New York, 204 N. Y. 424, 97 
NE 866, 39 LRANS 985; Frank v. 
Warsaw, 198 N. Y. 463, 92 NE 17, 31 
LRANS 676; Fox v. Manchester, 183 
N. Y. 141, 75 NH 1116, 2 LRANS 474; 
Breil v. Buffalo, 144 N. Y. 163, 38 
NE 977; Turner v. Newburgh, 109 
N. Y. 301, 16 NE 344, 4 AmSR 453; 
Rehberg v. New York, 91 N. Y. 1387, 
48 AmR 657; Todd v. Troy, 61 N. Y. 
506 [aff 61 Barb. 580]; Hume V. New 
York, 47 N. Y. 639, 74 N. Y. 264; 
Requa v. Rochester, 45 N. Y. 129, 
6 AmR 52; Griffin v. New York, 9 
N. Y. 456, 61 AmD 700; Jones Vv. 
Binghamton, 198 App. Div. 183, 190 
NYS 542; Treadwell v. Yonkers, 192 
App. Div. 421, 182 NYS 675; Schmidt. 
v. New York, 179 App. Div. 667, 167 
NYS .23. [aff (228) N.Y. 572) mem, 127 
NE 921 mem]; Dougherty v. New 
York, 146 App. Div. 727, 131 NYS 
472: McKee v. New York, 135 App. 
Div. 829, 120 NYS 149, Touhey v.- 
Rochester, 64 App. Div. 56, 71 NYS 
661; Blakeslee v. Geneva, 61 App. 
Div 42.7 69 NYS Set Tarba Vv. 
Rochester, 41 App. Div. 188, 58 NYS 
755; Muller v. Newburgh, 32 Hun 
24 [aff 105 N. Y. 668 mem, 13 NE 
929 mem]; Blakeley v. Troy, 18 Hun 
167; Sweet v. Gloversville, 12 Hun 
302: Hart v. Brooklyn, 36 Barb. 226; 
Hunt v. New York, 52 N. Y. Super. 
198 [aff 109 N. Y. 134, 16 NE 320]; 
Heintze v. New York, 50 N. Y. Super. 
295; McGinity v. New York, 12 N. Y.- 
Super. 674; Seaman v. New York, 3 
Daly 147; Wallace v. New York, 2 
Hilt. 440, 9 AbbPr 40, 18 HowPr 169; 
D’Orsi v. New York, 104 Misc. 66, 171 
NYS 203; Beekman v. New York, 18 
Mise. 509, 41 NYS 990; Ross v. New 
York, 191 NYS 744; Hartnet v. New 
York, 127 NYS 295; Suchovalsky  v. 
New York, 126 NYS 699; Ibbeken v. 
New York, 94 NYS 568. 

N. C.—Willis v. New Bern, 191 N. 
G.. 507, 182 SE 286; Bailey v. Ashe- 
ville, 180 N. C. 645, 105 SE 326; 
Dowell v. Raleigh, 173 N. C. 197, 91 
SE 849; Sehorn vy. Charlotte, 171 N.C. 
540, 88 SE 782; Smith v. Winston, 
L62.0N. Ci 50, - SHOL093 3 Bailey =v. 
Winston, 157 N. C. 252, 72 SE. 966; 
White v. New Bern, 146. N. C. 447, 
59 SE 992, 125 AmSR 476, 13 LRANS 
1166; Fitzgerald v. Concord, 140 N. 
CG. 110, 52 SE: 309;-Jones v. ‘Greens-" 
boro, 124 N..C. 310, 34 SE 675. 

N. D.—Anderson v. Jamestown, 50 
N. D. 531, 196 NW. 753. 

Oh.—Bello yv. Cleveland, 106 Oh. St. 
94, 188 NE 526; Dayton v. Taylor, 62 
Oh. St. 11, 56 NE 480; Shelby v. 
Clagett, 46 Oh. St. 549, 22 NE 407, 
5 LRA 606; Horner vy. Spence, 17 Oh. 
Cir. Ct. N.S. 28; Cincinnati Vv. Klein, 
L0wOh,, Cirg Gt INS 296.00 .Ob mein: 
Ct. 236; Kittredge v. Cincinnati, 6 
Oh. Cir Ct... Ni S646, 28: Oh. 3Cir Cr 
100; Circleville v. Sohn, 20 Oh. Cir. 
Ct. 368, 11 Oh. Cir, Dec. 198; Newark 
v. MeDowell, 16 Oh. Cir. Ct. 556, 9 
Oh. Cir. Dec. 260; Groveport v. Brad- 
fields 2: Oh: Cir, /Cts i 4by Ll (Olraucrte 
Dec. »411;. .Murphy | v.c. Dayton,> 8 
OhS&CP 354, 7 OhNP 227; Schneider 
v. Cincinnati, 4 OhNPNS 57. 

Okl.—Picher. v. Barrett, 120 Ok1l. 
66, 249 P 739; Oklahoma City v. Hun- 
ter, 119 Okl. 308, 249 P 730; Sapulpa 
v. Williams, 249 P 152; Armstrong v. 
Tulsa, 102 Ok), 49, (1226 P. 560,'.563 
{eit Cyc]; Bellevue Gas, ete., Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where the unsafe condition is due to the failure of 
the munieipality to repair,*® or to the neghgent acts 


Carr, 61 Okl. 290, 161 P 203; Wood- 
ward v. Bowder, 46 Okl. 505, 149 P 


138. 
Or.—Mack v. Salem, 6 Or. 275. 
Pa.—Dress v. Harrisburg, 134 A 
400; Emery v. Pittsburgh, 275 Pa 


551, 119 A 603; Murdaugh y. Oxford 
Borough, 214 Pa. 384, 638 A 696; 
Rogers v. Williamsport, 199 Pa. 450, 
49 A 293; Fitzpatrick v. Darby, 184 
Pa, 645, 39 A 545; Davis v. Corry 
City, 154 Pa.—-598,, 26 A 621; Matti- 
more v. Hrie, 144 Pa, 14, 22 A 817; 
Burns v. Bradford, 137 Pa. 361, 20 
A 997, 11 LRA 726; Otto Tp. v. Wolf, 
106 Pa. 608; Green vy. Philadelphia, 
63 Pa. Super. 121; Ankenbrand v. 
Philadelphia, 52 Pa. Super, 581; Sna- 
den. v.. Murphy, 19 Pa. Super. 35; 
Creadick v. Philadelphia, 18 Pa. Dist. 
808; Honickson v. Philadelphia, 28 
Pa. Co. 506; Boyle v. Mahanoy City, 
19 Pa. Co. 195; Hisenbrey v. Phila- 
delphia, 24 WklyNC 231. 

Ss. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Tenn.—Knoxville v. Bell, 12 Lea 
Nashville v. Patton, 2 Tenn. 
Cive cA bb. 

Tex.—Dallas v. Jones, 93 Tex. 38, 
49 SW 577, 53 SW 377; Galveston v. 
Dazet, 19 SW 142; Galveston Vv. 
Smith, 80 Tex. 69, 15 SW 589; Austin 
v. Ritz, 72 Tex. 391, 9 SW 884; Gal- 
veston v. Barbour, 62 Tex. 172, 50 
AmR 519; Waco v. Ballard, (Civ. A.) 
277 SW 441; Waco v. Ballard, (Civ. 
A.) 246 SW 97, 99 [cit Cye]; Hous- 
ton y. Vatter, 32 Tex. Civ. A. 298, 74 
SW 806; Dallas v. Moore, 32 Tex. 
Civ. A. 230, 74 SW 95; Dixon v. San 
Antonio, (Civ. A.) 30 SW 359. 

Utah.—Jones v. Ogden City, 32 
Utah 221, 89 P 1006. 

Va.—Erle v. Norfolk, 139 Va. 38, 
123 SE 364; Noble v. Richmond, 31 
Gratt. (72 Va.) 271, 31 AmR 726. 

Wash.—Chase v. Seattle, 80 Wash. 
61, 141 P 180; Wilton v. Spokane, 73 
Wash. 619, 132 P 404, LRA1917D 234; 
Sproul v. Seattle, 17 Wash. 256, 49 
bee aso a a8 

W. Va.—Blankenship v. William- 
son, 101 -W. Va. 199, 132 SE 492. 

Wis.—Hallum -v. Omro, 122 Wis. 
337, 99 NW 1051; Crites v. New Rich- 
mond, 98 Wis. 55, 73 NW 322; Bar- 
rett v. Hammond, 87 Wis. 654, 58 
NW 1053; Cairncross v. Pewaukee, 86 
Wis. 181, 56 NW 648; Klatt v. Mil- 
waukee, 53 Wis. 196, 10 NW 162, 40 
AmR 1759; Goodnough v. Oshkosh, 24 


Man.—Bell v. Winnepeg, 29 Man. 
401, [1919] 2 WestWkly 535. 

N. B.—Gilmor v. St. John, 28 N. B. 
325. 


Ont.—Colquhoun vy. Fullerton Tp., 
28 Ont. L. 102, 11 DomLR 469. 
Que.—Legault v. St. Paul, 12 Que. 
Super. 479. ; 
Admissibility of evidence see infra 
2025-2029. : 
35 onestions for jury see infra § 2048. 
Sufficiency of evidence see infra 


"Wis. 549, 1 AmR 202. 


§ 2036. 
45. See supra note 44. 
46. U. S.—Du Bois v. Pancoast, 
218 Fed. 60, 133 CCA 662. | 
Colo.—Denver v. Magivney, 44 
Colo. 157, 96 P 1002. i i 
Del.—Schelich_ v. Wilmington, 24 


, 74 A 367. 

a can vy. Milledgeville, 20 Ga. 
A. 392, 93 SE 25. ~ ] 

Ida.—Powers v. Boise City, 22 Ida. 
286, 125 P 194. 

Tll.—Boender v. Harvey, 251 Ill. 
228, 95 NE 1084; Hogan v. Chicago, 
168 Ill. 551, 48 NE 210 [rev 59 Ill. A. 
Ae ot ewisville v. 29 
Ind. A. 21, 63 NH 861. 

Iowa.—Holmquist v. C. L. Gray 
Constr. Co., 169 Iowa 502, 151 NW 
828; Garnetz v. Carroll, 136 Iowa 569, 
114° NW 57; Jones v. Clinton, 100 
Towa 333. 59 NW 418. 

Kan.—-Axtell v. Newton, 108 Kan. 


* [43 C. J.—66] 
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Ky.—Frankfort v. Bowen, 205 Ky. 
309, 265 SW 785; Hagan y. Covington, 
166 Ky. 825, 179 SW 1026; American 
Dist. Tel. Co. v. Oldham, 148 Ky. 320, 
146 SW 764, AnnCas19138E 376; May- 
field v. Hughley, 185 Ky. 5382, 122 
SW 838. 

Mass.—Hoey v. Natick, 153 Mass. 
528, 27 NE 595; Crosby v. Boston, 118 
Mass. 71. 

Mich.—Nevala v. Ironwood, 232 
Mich. 316, 205 NW 93; Walls v. De- 
troit, 171 Mich. 612, 187 NW _ 532; 
Davis v. Adrian, 147 Mich. 3800, 110 
NW 1084. 


Minn.—Killeen y. St. Cloud, 136 
Minn. 66, 161 NW 260; -Hstelle v. 
Lake Crystal, 27 Minn. 243, 6 NW 


Hg Moore v. Minneapolis, 19 Minn. 
00. 

Miss.—Hazelhurst v. Shows, 113 
Miss. 268, 74 S 122; Dahmer v. Me- 
ridian, 111 Miss. 208, 71 § 321. 

Mo.—Benton y. St. Louis, 217 Mo. 
687, 118. SW 418, 129 AmSR 561; 
Badgley v. St. Louis, 149 Mo. 122, 50 
SW 817; Carrington v. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR_ 108; 
Johnston v. Kansas City, 211 Mo. A. 
262, 248 SW 265; Wan de Vere v. 
Kansas City, (A.) 196 SW 785; Mc- 
Carroll y. Kansas City, 64 Mo. A. 
283; Caton v. Sedalia, 62 Mo. A- 227. 

N. H.—Palmer v. Portsmouth, 43 
N. He 265. 

N. Y.—Farley v. New York, 152 N. 
Y. 222, 46 NE 506, 57 AmSR 511; 
Breil v. Buffalo, 144 N. Y. 168, 38 
NE 977; Turner v. Newburgh, 109 
N. Y. 301, 16 NE 344, 4 AmSR 453; 
Rehberg v. New York, 91 N. Y. 137, 
43 AmR 657 [rev 12 NYWklyDig 
502]; Weed v. Ballston Spa, 76 N. Y. 
329; Hume v. New York, 74 N. Y. 
264; Requa v. Rochester, 45 N. Y. 
129, 6 AmR 52; Griffin v. New York, 
9 N. Y, 456, 61 AmD 700; Westfall 
v. Leamon, 198 App. Div. 1, 189 NYS 
211; Thomas v. New York, 146*App. 
Div. 512, 131 NYS 697; Blakeslee v. 
Geneva, 61 App. Div. 42, 69 NYS 
1122; Leggett v. Watertown, 55 App. 
Div. 321, 66 NYS 910; Morgan v. 
Penn Yan, 42 App. Div. 582, 59 NYS 
504; Dorlon v. Brooklyn, 46 Barb. 
‘eae Bush vy. Geneva, 3 Thomps. & C. 
409. 

Oh.—Columbus v. Penrod, 73 Oh. 
St. 209, 76 NE 826, 112 AmSR 716, 
3 LRANS 386; Bolo v. Cleveland, 32 
O. C. Ay 104; Walker v. Springfield, 
38 Oh. Dec. (Reprint) 567. 

Okl.—Shawnee v. Sears, 39 Okl. 
789, 137 P «10%, 50 LRANS 885. 

Pa.—Kost v. Ashland, 236 Pa. 164, 
169, 84 A 691 [cit Cyc]; Mills v. 
Philadelphia, 187 Pa. 287, 40 A 821; 
Boyle v. Hazleton Borough, 171 Pa. 
167, 33 A 142;.Neil v. Monongahela 
City, 54 Pa. Super. 324; Mosier v. 
Hast Stroudsburg Borough, 53 Pa. 
Super. 377. 

Wash.—Seattle v. Shorrock, 100 
Wash. 234, 170 P 590. 

Wis.—Loberg v. Amherst, 87 Wis. 
634, 58 NW 1048, 41 AmSR 69; Cook 
v. Milwaukee, 24 Wis. 270, 1 AmR 
183. t 

Ont.—Huffman v. Bayham Tp., 26 
Ont. A. 514; Castor v. Uxbridge, 39 
US Os @ By 113: 

{a] Rule applied.—(1) If a strip 
of land was a public street, that 
people of the neighborhood built a 
sidewalk along the side of it, and 
repaired it without an ordinance of 
the city or order from its officers, 
and constructed a manhole over a 
sink hole on the land at private ex- 
pense and turned local drainage into 
it, would not relieve the city from 
liability for defects in the street or 
the sidewalk, or the unguarded sink 
hole, since a city owns its streets and 
is primarily bound to keep streets 
free from defects caused by itself 
or by third persons, if-it has notice 
of such third persons’ acts in time to 
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of third persons,** such as the owners of abutting 
property,** but not where it results from a defect 


repair. Benton vy. St. Louis, 217 Mo 
687, 118 SW 418, 129 AmSR 561. 
(2) In an action against a city for 
injuries resulting from the negligent 
piling of lumber in a street, an in- 
struction that if, at the time, de- 
fendant had a contract with any per- 
son to furnish it with lumber and 
deliver it, and such person did ac- 
tually deliver and pile such lumber 
in the street, then such act was not 
the act of the city, and the city is 
not liable for negligence of such 
person in placing the lumber in the 
street, unless it had notice thereof, 
correctly states the law; the word 
“deliver,” as used, being synonymous 
with “place,” does not' involve ac- 
ceptance, and therefore notice, by the 
city. Evansville v. Senhenn, 151 Ind. 
42, 47 NE 634, 51 NE 88, 68 AmSR 
218, 41 LRA 728. (3) Where the 
owners of a boat placed it partly in 
a street of a village and partly in a 
lake for the purpose of launching 
late in the afternoon, at which time 
and also on the next morning they 
were apparently engaged in launch- 
ing it, and at noon it was still partly 
in the street and frightened plain- 
tiff's horse, it was held that in the 
absence of a showing that the village 
officers had knowledge that the delay 
of the owners in launching was un- 
reasonable and had a reasonable time 
thereafter to launch it themselves, 


the village was not liable. Cairn- 
cross v. Pewaukee, 86 Wis. 181, 56 
NW 648. 

[b] Where blasting is done in vio- 


lation of express directions given by 
city officers and without their knewl- 
edge, the city is not responsible for 
any injury caused by it. Joliet v. 
Seward, 86 Ill. 402, 29 AmR 35. 

47. D. C.—Domer vy. District of 
Columbia, 21 App. 284. 

Ga.—Lewis v. Atlanta, 77 Ga. 756, 
4 AmSR 108. 

Ill.—Sherwin v.-Aurora, 257 Ill. 
458, 100 NE 938, 48 LRANS 1116. 

Ind.—Senhenn vy. Evansville, 140 
Ind. 675, 40 NE 69; Huntington v. 
ai ete Ft. Wayne v. De 

itt, nd. ; Lafayette vy. 

40 Ind. 62. z es 

Iowa.—Bender  v. 124 
ee asa NW 352. 

an.—Abilene v. Cowperthwai 
Kan. 324, 34 P 795, " hea 

Ky.—Carlisle vy. Campbell, 
279, 151 SW 673; Mayfiela v. Hugh- 
ley, 185 Ky. 532, 534, 122 Sw 9838 
[quot Cye]. 

Me.—Bragg v. Bangor, 51 Me. 532. 

Mass.—Crosby v. Boston, 118 
Maes: caer: ‘ 

inn.—Latell vy. Cunningha 2 
Minn. 144,142 NW i141. ee 

Mo.—Rice v. White, 239 SW 141: 
Miller v. Missouri Wrecking Co., 187 
SW 45; Benton vy. St. Louis, 217 Mo. 
687, 118 SW 418, 129 AmSR 561. 

N. Y.—Urquhart vy. Ogdensburgh 
97 N. Y. 238, 48 AmR 91 note. 91 
N. Y. 67 [rev 25 Hun 189]: Hume v. 
New York, 74 N. Y. 264;. Sweet y 
Gloversville, 12 Hun 302; Friedman 
ve Om York, 63 Misc. 310, 116° NYS 

N. C.—Brown y. Louisburg, 126 N 
C. 701, 36 SE 166, 78 AmSR 677. ; 
ve Belo v. Cleveland, 32 O. C. A. 

Pa.—Philadelphia v. Smith, 16 A 
493; Mosier v, Hast Stroudsburg 
Borough, 53 Pa. Super. 377; Bir- 
mingham v. Dorer, 3 Brewst. 69. 

S. D.—Gellenbeck vy. Mobridge, 40 
S. D..157, 166 NW 631. 

Va.—McCoull v. Manchester, 85 Va. 
579, 8 SE 379, 2 LRA ‘691. 

[a] Illustrations of defects or 
obstructions requiring notice.—(1) 
Excavation made by lot owner in 
constructing sidewalk. Sweet v. 
Gloversville, 12 Hun (N. Y.) 302. 
(2) Obstruction of street by property 
owner with materials used in con- 
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in construction, or other direct act of negligence 
on the part of the municipality, as distinguished 
from a mere condition of repair.*® 

. Absolute duty imposed by statute. 
risdictions where the statute imposes on munici- 
palities an absolute or positive duty to keep its 
street and walks in repair,*® it has been held that 
no notice of the defect is necessary in order to 
charge the municipality with liability.°° 
does not apply where the municipal liability is 
based, not on failure to repair, but on nonperform- 
ance of its ministerial or nongovernmental duties, 
assumed in consideration of privileges conferred by 
its charter,>! as in the case of the maintenance of 
an embankment in lieu of a barrier along and within 
the boundaries of a public way, fixing the limits 


structing a sidewalk and failure to 
place guards or signal lights around 
the obstruction. Lewis v. Atlanta, 
717 Ga. 756, 4 AmSR 108. (3) Opening 
in sidewalk above a coal vault left 
uncovered by occupant of premises 
for a short time while coal was being 
put in vault. Lafayette v. Blood, 40 
Ind. 62. (4) Excavation made by a 
plumber employed by a lot owner to 
repair a water pipe. Jones v. Clinton, 
100 Iowa 333, 69 NW 418. ; 

{b] Where a city permits an 
abutting owner to make excavation 
under a sidewalk, it is bound to in- 
spect the supporting structure under 
the sidewalk and to take notice of 
defects not apparent from the sur- 
face. Sherwin v. Aurora, 257 Ill. 
458, 100 NE 938, 48 LRANS 1116. 

48. See infra § 1820. 

49. See supra § 1755. 

50. Campbell v. Elkins, 58 W. Va. 
308, 52 SE 220, 2 LRANS 159; Ar- 
thur v. Charleston, 51 W. Va. 132, 41 
SE 171; Yeager v. Bluefield, 40 W. Va. 
484, 21 SE 752; Gibson v. Huntington, 
38 W. Va. 177, 18 SE 447, 45 AmSR 
853, 22 LRA 561; Evans v. Hunting- 
ton, 37 W. Va. 601, 16 SE 801; Biggs 
vy. Huntington, 32 W. Va, 55, 9 SE 51; 
Chapman v. Milton, 31 W. Va, 384, 
7 SE 22; Sheff v. Huntington, 16 W. 
Va. 307; Green v. Melfort, 13 Sask. L. 
297. 53 DomLR 63, [1920] 2 West 
Wkly 555. 

51. Gibson v. Huntington, 38 W. 
Va. 177, 18 SE 447, 45 AmSR 853, 22 
LRA 561. : > 

52. Gibson v. Huntington, supra. 

53. Vancouver v. Cummings, 46 
Can. S. CG. 457, 2 DomLR 253, 22 
WestLR 164, 2 WestWkly 66, Ann 
Cas1913B 685. 

54. Notice of snow and ice see 
supra § 1803. ’ 5 

55. See cases infra note 56. 

56. U. S.—New York v. Sheffield, 
4 Wall. 189, 18 L. ed. 416. 

Ala.—Albany v. Black, 214 Ala. 359, 
108 S 49; Birmingham vy. McCary, 84 
Ala. 469, 4 S 630. 

Colo.—Denver v. Aaron, 6 Colo. A. 
232, 40 P 587. 

Conn.—Fitch v. Hartford, 92 Conn. 
365, 102 A 768; Carstesen v. Strat- 
ford, 67 Conn, 428, 35 A 276. 

Del.—Schelich v. Wilmington, 24 
Del. 57, 74 A 367. 

D. C.—McPherson v. District of 
Columbia, 18 D. C. 564. 

Ga.—Brunswick v. Braxton, 70 Ga. 
193; Atlanta v. Thurman, 19 Ga. A. 
531, 91 SE 887; Rome v. Davis, 9 Ga. 
A. 62, 70 SE 594. 

Tll.—Jefferson v. Chapman, 127 [1l. 
438, 20 NE 33, 11 AmSR 136 [aff 27 
Til. A. 48]; Chicago v. Brophy, 79 Ill. 
277; Alexander v. Mt. Sterling, 71 Ill. 
366; Chicago v. Langlass, 66 Ill, 361; 
Chicago, V..i/Jehnson,’ ‘b3» Til. Ot; 
Springfield v. Le Claire, 49 Ill. 476; 
Lau v. Chicago, 153-111. A. 50; 'Ster- 
ling v. Schiffmacher, 47 Ill. A. 141. 

Ind— Warsaw v. Dunlap, 112 Ind. 
576, 11 NE 6238, 14:NE 568; Ft. 
Wayne v. Coombs, 107 Ind. 75, 7 NE 
743, 57 AmR 82; Indianapolis v. Cox, 


sat re = 


MUNICIPAL CORPORATIONS 


In some ju- 


But this 


76 Ind. A, 174, 182 NE 8; Ft. Wayne 
¥ Patterson, 3 Ind, A. 34, 29 NE 
67. 

Iowa.—Spiker v. Ottumwa, 193 
Iowa 844, 186 NW 465; Stein v. 
Council Bluffs, 72 Iowa 180, 33 NW 
455; Barnes v. Newton, 46 Iowa 567. 

Kan.—Tepfer v. Wichita, 90 Kan. 
718, 1386 P 317, 49 LRANS 844. 

Ky.—De Garmo v. Vogt, 151 Ky. 
847, 152 SW 969; Covington v. Web- 
ster, 110 SW 878, 33 KyL 649. 

Me.—Jones vy. Deering, 94 Me. 165, 
47 A 140; Buck v. Biddeford, 82 Me. 
433, 19 A 912; Holmes v. Paris, 75 
Me. 559. 2 

Md.—Baltimore v. Walker, 98 Md. 
637, 57. A 4; Baltimore v. O’Donnell, 
53 Md. 110, 36 AmR 395. 

Mass.—McCarthy vy. Stoneham, 223 
Mass. 178, 111 NE 698; Burditt v. 
Winchester, 205 Mass. 493, 91 NE 880; 
Brooks v. Somerville, 106 Mass. 271. 

Mich.—Nevala v. Ironwood, 232 
Mich. 316, 205 NW 98; Repperd v. 
Chapin; 190 Mich. 19, 155 NW _ 706; 


Baker v. Grand Rapids, 111 Mich. 
447, 69 NW 740. 
Minn.—Kleopfert v. Minneapolis, 


93 Minn. 118, 100 NW 669. 

Miss.—Carver v. Jackson, 82 Miss. 
583, 35 S 157; Nesbit v. Greenville, 
69 Miss. 22, 10°S 452, 30 AmSR 521. 

Mo.—Buttron y. Bridell, 228 Mo. 
622, 129 SW 12; Mehan v. St. Louis, 
217 Mo. 35, 116 SW 514; Heberling v. 
Warrensburg, 204 Mo. 604, 103 SW 
36; Haniford v. Kansas City, 103 Mo. 
172, 15 SW 753; Stephens v. Macon, 
83 Mo. 345; Schlinski v. St. Joseph, 
170 Mo. A. 380, 156 SW 823; Golden 
v. Clinton, 54 Mo. A. 100; Smith v. 
St. Joseph, 42 Mo. A. 392. 


Nebr.—Armstrong v. Auburn, 84 
Nebr.. 842, 122 NW 438; Beatrice v. 
Reid, 41 Nebr. 214, 59 NW: 770; 


Lincoln v. Calvert, 39 Nebr. 305, 58 
NW 115; Omaha v. Jensen, 35 Nebr. 


68, 52 NW 833, 37 AmSR 4382. 
N: Y.—Wilson v. Troy, 135 N. Y. 
96, 32 NE 44, 31 AmSR 817, 18 LRA 


449; Brusso v. Buffalo, 90 N. Y. 679; 
Jones vy. Binghamton, 198 App. Div. 
183, 190 NYS 542; Minton’ v. Syra- 
cuse, 172 App. Div. 39, 158 NYS 470; 
Twist v. Rochester, 37 App. Div. 307, 
55 NYS 850 [aff 165 N. Y. 619 mem, 
59 NE 1131 mem]; Stedman v. Rome, 
88 Hun 279, 34 NYS 787; Riddle v. 
Westfield, 65 Hun 432, 20 NYS 359; 
Sevestre v. New York, 47 N. Y. Super. 
341; Akers v. New York, 14 Misc. 524, 
35 NYS 1099; Bauer v. Rochester, 12 
NYS 418. 

N. C.—Graham -.v. Charlotte, 186 
N. C. 649, 120 SE 466; Kinsey v. Kins- 
ton, 145 N. C. 106, 58 SE 912. 

N. D.—Ludlow v. Fargo, 3 N. D. 
485, 57 NW 506. 

Oh.—Bello v. Cleveland, 106 Oh. 
Sh 94,138 NE 526 [aff 13 'Oh, A, 
97]. 

Okl.—Woodward v. Bowder, 46 
Okl. 505, 149 P 138; Hugo v. Nance, 
39 Okl. 640, 135 P 346; Oklahoma City 
v. Welsh, 3° Okl, 288, 41 P 598. 

Or.—Dodson vy. Bend, 117 Or. 231, 
242 P 821, 243 P 76. : 
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‘Reid, 41 Nebr. 214, 59 


of the road within which anyone had a right law- 
fully to use it.°? 
the rule that notice is unnecessary where an abso-— 
lute duty is imposed by statute is recognized where 
the defect causing injury resulted from the clear 
wrongdoing of some one who had no official relation 
with the municipality.** 

[§ 1820] (2) Unsafe Condition Caused by, or un- 
der Authority of, Municipality.°* 
porations are chargeable with knowledge of their 
own acts, or those ordered by them;°> and there- 
fore whenever defective conditions in streets are 
due to the direct act of the municipality itself, or 
of persons whose acts are constructively its own,°*® 
as where work is done under contract with the mu- 
nicipality,®? or, as held in some cases, where the 


In some cases an exception to 


Municipal cor- 


Pa.—Rowland v. Philadelphia, 202 
Pa. 50, 51 A 589. 

R. I—Hutchinson y. Clarke, 26 R. 
I. 307, 58 A 948. 

S. D.—Rowe v. Richards, 32 S. D. 
66, 142 NW 664, LRAI915E 1069. 

Tenn.—Poole v. Jackson, 93 Tenn. 
62, 23 SW 57. , ; 

Tex.—Klein v. Dallas, 71 Tex. 280, 
8 SW 90; Willis v. San Antonio, 
(Commn. A.) 280 SW 569; Hender- 
son v. Fields, (Civ. A.) 194 SW 1003; 
Ringelstein v. San Antonio, (Ciy, A.) 
21 SW 6384. 

Utah.—Yearance v. Salt Lake City, 
6 Utah 398, 24 P 254. 

Wash.—Colquhon v. Hoquiam, 120 
Wash. 391, 207 P 664; Murray. -v. 
Seattle, 96 Wash. 646, 165 P 895; 
Davis v. Wenatchee, 86 Wash. 13, 149 
P_ 337; Lasityr v. Olympia, 61 Wash. 
651, 112 P 752; Sutton v. Snohomish, 
11 Wash. 24, 39 P 273, 48 AmSR 847. 

Wis.—Stephani v. Manitowoc, 89 
Wis. 467, 62 NW 176; Moore v. Platte- 
ville, 78 Wis. 644, 47 NW 1055. 

B. C.—MacPherson y. Vancouver, 
17 B. C. 264, 2 DomLR 283, 20 West 
LR 926, 1 WestWkly 1114. 

[a] ‘Where an excavation in a 
street is made by the municipality 
itself, or by its servants within the 
scope of their authority, it is not 
necessary to prove any notice to the 
municipality in order to render it 
liable. Brooks v. Somerville, 106 
Mass. 271; Baker v. Grand Rapids, 
111 Mich. 447, 69 NW 740; Brusso v. 
are = N. Y. 679. 

Notice of absence of pro: 
barriers to guard excavations os ire 
like is not necessary. McPherson y. 
District of Columbia, 18°D. C. 564; 
Chicago v. Johnson, 53 Ill. 91; Balti- 
more v. O’Donnell, 53 Md. 110, 36 
AmR 395; Omaha v. Jensen, 35 Nebr. 
68, 52 NW 833, 37 AmSR 432; Wilson 
v. Troy, 135 N. Y. 96, 32 NE 44, 31 


AmSR 817, 18. LRA 449; Ho 
North ‘Tonawanda, 79 Hun 39, 29 NYS 
650. See also infra § 1838. 


57. Ala.—Birmingham y. i 
84 Ala, 469, 4 § 630, po het 
Ill.—Springfield v. Le Claire, 49 Ill. 
476; Douvia v. Ottawa, 200 Ill. A. 
Rey ner ies v. Schiffmacher, 47 Ill. 


A. 141 

i oe Grand ee: te 

ieee Goin ny Bt cabeene is Mo 

A. 392. ; : 
Nebr.—Armstrong yy, 


A 
Nebr. 842, 122 NW 438; ened 


pectin Vv. 
NW ; Omaha 
v. Jensen, 35 Nebr. 68, 52 
AmSR 432. Se Stee 
N. Y—Brusso v. Buffalo, 90 N. Y. 
679 (werk by contractor under the 
direction of a department of the city 
government); Groves v. Rochester, 39 
Hun 5 (work done under control and 
supervision of municipal board); 
Bauer v. Rochester, 12 NYS 418. : 
N. C.—Bailey y. Winston, 157 N. GC 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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defect is created by persons acting under a license 
or permit from the municipality,°® no notice need 
be shown, or, as it is otherwise stated, notice of 
the defect is necessarily implied in such eases.°? It 
has been held, however, that the municipality will 
not be liable without notice, where the injury is 
caused by negligent acts of a municipal contractor 
wholly collateral to the work done by him.*°° 
The rule that notice is 
not necessary to charge a municipality with liabil- 
ity for defects due to its own direct act*®! applies 
where the defect is one of original construction, as 
distinguished from a mere condition of repair or 
an obstruction by a wrongdoer,®? in cases where 
the municipality would otherwise be liable.®* 
Effect of statutes requiring actual notice. 


Defective construction. 


252, 72 SE 966; Kinsey v. Kinston, 
Cc. 106, 58 SE 912. 
Ok1. —Hugo v. Nance, 39 Okl. 640, 
185 P 346; Oklahoma City v. Welsh, 
3) OKI. 288, 41, 598. 

Pa.—Burger v. Philadelphia, 196 Pa, 
41, 46 A 262. 

See also supra § 1726. 

But see infra note 60. 

[a] Mlustration.—A city, through 
its agents appointed to supervise and 
inspect the work of a contractor in 
constructing a sewer inlet in a street, 
has notice of any negligence of his 
in filling the trench. Burger v. Phila- 
delphia, 196 Pa. 41, 46 A 262. 

58. See supra §§ 1780-1782. 

59. Iowa.—Whitlatch Vv: Iowa 
Falls, 199 Iowa 78, 201 NW 83; Ken- 
dall v. Albia, 73 ‘Iowa 241, 34 NW 


833. 
Nebr.—Lincoln v. Calvert, 39 Nebr. 
198 


305, 58 NW 115. 

N. Y.—Jones v. Binghamton, 
App. Div. 183, 190 NYS 542; Akers v. 
nee York, 14 Misc. 524, 35 NYS 
0 

N. -C.—Bailey v. Winston, 157 N. 
C.° 252, 72 SE 966. 

Tenn. —Elrod v. Franklin, 140 Tenn. 
228, 204 SW 298. 

Tex.—Willis v. San Antonio, (Civ. 
A.) 267 SW 763. 

60. Harrison v. Davis Constr. Co., 
42 App. (D. C.) 255; Dawson v. Mc- 
Giil, 28 Ga, A. 300, 111 SE 75; Young- 
blood v. Mason City, 165 Iowa 488, 
146 NW 20. And see supra § 1727. 

[a] * Illustrations.—(1) The rule 
that a city is not entitled to notice of 
a dangerous condition in the street 
due to work which -it has permitted 
does not apply to a wire placed by a 
contractor, who had been given per- 
mission to use the adjacent portions 
of the street for the storage of ma- 
terials, around the plot between the 
intersecting sidewalks at a _ street 
crossing and the curb in order to 
protect the parking thereon. Young- 
blood v. Mason City, 165 Iowa 488, 
146 NW 20. (2) A city was not liable 
for injuries resulting from insecure 
planks placed across a ditch where 
a contractor had removed a bridge, 
unless it had actual knowledge or 
was charged with knowledge that the 
planks were there and were not Se- 
curely placed. Dawson v. McGill, 28 
Ga. A. 300,-111 SH 75. (3) A munici- 
pality for which a contractor is con- 
structing a building is not charge- 
able with notice that scattered bricks 
in the adjacent street, causing injury 
to a passer-by in the ‘night, were left 
there by the contractor without a 
warning light. Harrison vy. Davis 
_ Constr, Co., 42 App. (D. C.). 255. 

61. See supra notes 56-59. 

62. U.S.—Kern v. Thompson Star- 
rett Co., 182 Fed. 511. 

Ala.—Montgomery Vv. 195 
Ala. 362, 70 S 634. 

Ariz.—-Phcenix v. Clem, 237 P 168. 

D."C.—Distnict. of «Columbia. .-v. 
Tiarper, 40 App. 568. 

Tll.—Jefferson v. Chapman, 127 Ill. 
438, 20 NE 33, 11 AmSR 136 [aff 27 
Tll, A, 43]; Alexander y. Mt, Sterling, 
71 Ill. 366; Mansfield v. Moore, 21 Ill. 


Ross, 


; v. Campbell, 


ete Se | Ausi fee et r 
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The 


A. 326 [aff 124 Ill. 133, 16 NE 246]. 

Iowa.—Whitlatech v. Iowa Falls, 
199 Iowa 73, 201 NW 838; Roney. v. 
Des Moines, 150 Iowa 4477, 180 NW 
396; Evans v. Iowa City, 125 Iowa 
202, 100 NW 1112; Cramer v. Bur- 
lington, 89 Iowa 512; Doulon v. Clin- 
ton, 33 Iowa 397. 

Ky.—Covington v: Webster, 110 
Sw; 878). 33 KyL 26403. Carrolls.v, 
Louisville, T1 te Ky, 4158, 18). SW LL17, 
25 KyL 1888. : 

Minn.—McDonald v. Duluth, 93 
Minn, 206, 100 NW 1102. 

Mo.—Hebenheimer vy. St. Louis, 269 


+Mo. 92, 189 SW 1180; Barr v. Kan- 


sas City, 105 Mo. 550, 16 SW 4838; 
Francis vy, West Plains, (A.) 226 SW 
969; Trippensee v. Jefferson, 174 Mo. 
A. 727, 161 SW 303; Brake v. Kan- 
Th City; 100). Mio, A. 611; rT dy) SW. 
97. 

N. Y.—Jones v. Bree pamten, 198 
App. Div. 183, 190 NYS 542. 

N. C.—Graham v. Charlotte, 186 N. 
C. 649, 120 SE 466. 

Oh.—-East Cleveland v. Wald, 103 
Oh. St. 373, 133 NE 798; Alliance 
VGOn., Cir. Ct. 595, a6, 
Oh. Cir. Dee. 762. 

Ok1.—Oklahoina City v. Hunter, 119 


Okl. 308, 249 P 730. 
S. D.—Gellenbeck v. Mobridge, 40 
S..D. 157, 166 NW 631, 632 [cit Cyc]. 


Tenn.—Poole v. Jackson, 93 Tenn. 
62, 23 SW 57; Park City v. Owens, 
7. Tenn. Civ; A. 359, 

Tex.—Austin v. Ritz, 72 Tex. 391, 

9 SW _ 884; Waco v. Ballard, (Civ. AS) 
246 SW 97, “98 [cit Cyc]. 

B. C.—Macpherson v. Vancouver, 17 
B. C. 264, 2 DomLR 283, 20 WestLR 
926, 1 WestWkly 1114. 


And see Stewart v. Woodmere 
Cemetery Assoc., 211 Mich. 282, 178 
NW 654, 655 [eit Cyc] (action 


against cemetery association). 

{a] Manhole.—Where one was in- 
jured by the falling in of the cover 
of a manhole in the highway, which 
was the result of its originally de- 
fective construction by the munici- 
pality, it was held that notice was 
not necessary. Barr v. Kansas. City, 
105 Mo, 550, 16 SW 483. 

[b] Coalhole.—A defect in cover 
of a coalhole in a sidewalk being a 
structural one, the city is charged 
with notice from the _ beginning, 
Hebenheimer v. St. Louis, 269 Mo. 
92, 189 SW 1180. 

63. Defective plan of construction 
generally see supra § 1794. 

64 See infra § 1822. 

65. Ill.—Springfield v. Le Clair, 49 
Til. 476. 

Me.—Jones v, Deering, 94 Me. 165, 
47 A 140; Buck v. Biddeford, 82 Me. 
433,19 Ay 9125 Eolmes'y. Paris,.75 
Me. 559. 

Nebr.—MecMasters vy. Lincoln, 101 
Nebr. 278, 168 NW _ 319; Updike v. 
Omaha, 87 Nebr. 228, 127 NW 229, 
30 LRANS 589; Tewksbury v. Lin- 
ecoln, 84 Nebr. 571, 577, 121 NW 994, 
23 LRANS, 282 [eit Cyc]. 

N. Y.—Misener v. Syracuse, 173 
App. Div. 914, 158 NYS 475; Minton 
v. Syracuse, 172 App, Diy, 39, 158 


NYS 470; Twist v. Rochester, 37 App. |v. New "Orleans, 2 Tha. IND 
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fact that actual notice, as a condition of municipal 
liability, is expressly provided for by statute or 
municipal charter®! does not change the rule that 
notice is not necessary when the defective condi- 
tion is due to the direct act of the municipality or 
of those acting by its authority, including cases of 
defects in original construction.® 
fective construction is the remote cause of the in- 
jury, the proximate cause being the municipality’s 
failure to keep in repair, the statute applies.°6 

[§ 1821] (3) Actual, Implied, or Constructive No- 
tice®’—(a) In General. 
in order to charge a municipal corporation with 
knowledge of defects or obstructions in its streets 
or sidewalks may be express or implied, actual or 
constructive,°®> unless actual notice is required by 


But if the de- 


The notice which is required 


Div. 307, 55 NYS 850 [aff 165 N. Y. 
619 mem, 59 NE 1131 mem]; Sted- 
ee v. Rome, 88 Hun 279, 34 NYS 


Tex.—Houston v. Isaacks, 68 Tex. 
116, 3° SW 693; Houston v. Owen, 
(Civ. A.) 67 SW 788; Still v. Houston, 


27 Tex. Civ. A. 447, 66 SW 176; Rin- 
gelstein v. San Antonio, (Civ, A.) 
21 SW 634. 

Wis.—Adams v. Oshkosh, 71 Wis. 
49, 36 NW 614. 

[a] Rule applied.—A _ statutory 


provision that a city shall not be 
liable for any injury sustained by 
reason of» defective sidewalks and 
crosswalks, unless actual notice of 
their condition shall have been given 
to the common council, ete., within 
forty-eight hours previous to the in- 
jury, has no application to’ an in- 
jury caused by the absence of proper 
guards or railings along the edge of 
a sidewalk requiring protection. 
Tompkins v. Oswego, 15 NYS 371 [aff 
T31 (N.Y. 581-30 N#E.67 4:3: 

66. Houston v. Vatter, 32 Tex. Civ. 
A. 298, 74 SW 806, 

Proximate cause of injury gener- 


tally see infra §§ 1839-1845. 


67. Notice of snow and ice see 
supra § 1804, 

68. Colo.—Denver v. Magivney, 44 
Colo. 157, 96 P 1002; Denver v. Dean, 
10 Colo. 375, 16 P 30, 3 AmSR 594. 

Conn.—Ritter v. Shelton, 135 A 
535; Littlefield v. Norwich, 40 Conn. 
406; Cusick v. Norwich, 40 Conn. 375; 
Manchester v. Hartford, 30 Conn. 118. 

Del.—Anderson v. Wilmington, 22 
Del. 485, 70 A 204; Downs v. Smyrna, 


18 Del, 132, 45 A 717; Seward v. 
Wilmington, 16 Del. 189, 42 A 451. 
D. C.—District of Columbia v. 


Wood, 41 App. 101; District of Co- 
lumbia v. Boswell, 6 App. 402; Lar- 
mon y. District of *Colurnbia, L6piteGe 


3830. 
Ga,—Atlanta v. Robertson, (A.) 
135 SE 445; Brown v. Milledgeville, 


20 Ga. A. 392, 93 SH 25. 
Ida.—Goodman v. McCammon, 247 
P 789; Powers v. Boise City, 22 Ida. 
286, 125 P 194; Miller v. Mullan, 17 
Ida. 28, 104 P 660, 19 AnnCas 1107. 
Ill.—Boender v. Harvey, 251 Ill. 
228, 95 NE 1084; Sterling v. Merrill, 


124 ll, 522, 17 NE 6; Chicago v. 
Dalle, 115 Ill. 386, 5 NE 578; Gage v. 
» Vienna, 196 Ill. A. 585; Chicago v. 


Gurrell, 137 Ill, A. 377;, Reid _v. Chi- 
cago, 83 Ill. A, 554; Ryan v. Chicago, 
79 Ill. A, 28; Murphysboro v. Baker, 
34 Ill. A, 657. 

Ind.—Evansville v. Frazer, 24 Ind. 
A, 628, 56 NE 729. 

lowa. —Cooper v. Oelwein, 145 Iowa 
181, 123 NW 955; Edwards y. Cedar 
Rapids, 138 Iowa 421, 116 NW 328. 

Ky.—Tudor v. Louisville, 172 Ky, 
429, 189 SW 456; Hagan v. Coving- 
ton, 166 Ky, 825, 179 SW 1026; Ash- 
land v. Boggs, 161 Ky. 728, 171 SW 
461, AnnCas1916B 1005; Mayfield v. 


Hughley, 135 Ky. 532, 122 SW 838; 
Louisville vy. Romer, 97 SW 348, 29 
KyL 1301. 


La.—Carroll v. New Orleans R., 
ete... Co., 132) Lia. 683, 61. S752; Minor 
448; Wiltz 
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statute or charter provision.®® 


[§ 1822] (b) Statutory Requirement of Actual 
In some jurisdictions the statutes’* ex- 
pressly require, as a condition precedent to munici- 


Notice.”° 


v. New Orleans, 2 La. A. 444. 
Md.—Vannort v. Chestertown, 132 
Md. 685,°5104 A 113. 
Mass.—Winship v. Boston, 201 
Mass. 273, 87 NE 600; Hutchins v. 
Littleton, 124 Mass, 289. : 
Mich.—Walls v. Detroit, 171. Mich. 
612, 187 NW 532; Campbell v. Kala- 
mazoo, 80 Mich. 655, 45 NW 652; Dot- 
ie v. Albion, 50 Mich, 129, 15 NW 


Minn.—Lindholm v. St. Paul, 19 
Minn. 245. 
Miss.—Hattiesburg v. Reynolds, 


124 Miss. 352, 86 S 853. 
Mo.—Johnston v. Kansas City, 211 

Mo. A. 262, 2438 SW 265; Ballard v. 

Kansas City, 126 Mo, A. 541, 104 SW 


ques Shipley v. Bolivar, 42 Mo. A. 
Mont.—McEnaney v. Butte, 43 

Mont. 526, 117 P 893. 
Nebr.—Nothdurft v. Lincoln, 66 


Nebr. 430, 92 NW 628, 96 NW 163. 

N. Y.—Buckhout v. Niagara Falls, 
LO9- VAD. Dive, 126.3; 7 LYSPoNY Ss) 38) 
Treadwell v. Yonkers, 192 App. Div. 
421, 182 NYS 675; O’Brien v. New 
York, 182 App. Div. 810, 170 NYS 
592; Schmidt v. New York, 179 App. 
Div. 671, 167 NYS 25 [aff 228 N. Y. 
573 mem, 127 NE 921 mem]; Thomas 
v. New York, 146 App. Div. 512, 131 
NYS 697; Lynch v. Buffdlo, 6 Misc. 
583, 27 NYS 303; Hartnet v. New 
York, 127 NYS 295. 

N. C.—Willis v. New Bern, 191 N. 
C. 507,,1382 SE 286; Bailey v. Ashe- 
ville, 180 N. C. 645, 105 SE 326; 
Dowell v. Raleigh, 173 N. C. 197, 
91 SE 849; Seagraves v. Winston, 170 
N. C. 618,. 87. SE 507; Foster _v. 
Mryon 269 Ny Cavs 2 785 -aS By gas 
Smith v. Winston, 162 N, C. 50, 77 
SE 1093; Bailey v. Winston, 157 N. C. 
252, 72 SE 966; Fitzgerald v. Con- 


cord, 140 N. C. 110, 52 SH 309; Jones 
v. Greensboro, 124 N. C. 310, 32 SE 


675. 
N. D.—Anderson v. Jamestown, 50 
WD ebols E9GLAN Wi clo. 
Okl.—Picher v. Barrett, 120 Okl. 
66, 249 P 739; Oklahoma City v. Hun- 
ter, 119 Okl. 308, 249 P 730; Sapulpa 
v. Williams, 249 P 152; Miami v. 
Finley, 112 Okl. 97, 240 P 317; Tulsa 
v. Wells, 79 Okl1. 39, 191 P 186; Dun- 
ean v. Brown, 69. Okl. 246, 172 P 79; 
Bellevue Gas, etc., Co. v. Carr, 61 
Okl. 290, 161 P 203; Lawton v. Hills, 
53 Okl. 2438, 156 P 297; Cleveland, 
ete., Co. v. Mitchell, 42 Okl. 49, 140 
P 416; Shawnee ¥. Sears, 39 Okl. 
789, 187 P 107, 50 LRANS 885; Nor- 
man’ v. Teel, 12 Ok1.'69)/ 69 P 791. 
Pa.—Lawrence v. Scranton City, 
£84 Pa. 215, 180 A 428, 41 ALR 454. 
Tenn.—Nashville v. Patton, 2 Tenn. 
Civ. A. 515. : 
Tex.—kKlein v. Dallas, 71 Tex. 280, 
8 SW 90; Waco v. Ballard, (Civ. A.) 


277 SW 441; Waco v. Ballard, (Civ. 
A.) 246 SW 97, 99 [cit Cyc]. 
Va.—Erle v. Norfolk, 139 Va. 38, 


123 SE 364; Portsmouth v. Housman, 
109 Va. 554, 65 SE 11; Noble v. Rich- 
ne 31 Gratt. (72 Va.)-271, 31 AmR 
726. 

Man.—Iveson v. Winnipeg, 16 Man. 


352, 
69. See infra § 1822. 
70. Notice of snow or ice see 


supra § 1804. 

71. See statutory provisions. 

72. See cases infra this note. 

[a] The object of the statute (1) 
in requiring notice to the city au- 
thorities of a defect in a sidewalk, 
as a prerequisite to a right of ac- 
tion to recover damages for an injury 
caused thereby, is to give the city 
a reasonable time to repair the de- 
fect and prevent an injury therefrom. 
It is to protect the city from lia- 
bility for imputed negligence, or neg- 
ligence that is implied by law from 


MUNICIPAL CORPORATIONS 


¥ 


'g§ 1821-1822 


pal liability for injuries from defects or obstructions 


the lapse of time and the failure to 
discover the _ defect. Sprague 
Rochester, 159 N. Y. 20, 53 NE 69 
(2) It is of no importance how the 
defective condition is brought to the 
knowledge of the proper officer, pro- 
vided he actually knows the fact long 
enough before an injury happens to 
enable the city by reasonable dili- 
gence to remedy the defect. Sprague 
v. Rochester, supra. 

{b] Transfer of duty without re- 
striction.— Upon the transfer toa city 
of the power and duty pertaining 
to highways which were before that 
time exercised by the road super- 
visors under the general law of the 
state which made them _ responsible 
for damages resulting from unsafe 
or impassable roads when notified 
thereof in writing, etc., the charter 
making no provision or restriction as 
to the liability of the city in dis- 
charging the duty imposed upon it, 
such restrictions under the general 
law on the liability of the super- 
visors do not accompany the trans- 
fer of the duties to the city. Collins 


v. 
(6 


v. Council Bluffs, 32 Iowa 324, 
AmR 200. 
[ec] Gross negligence.—(1) Where 


the charter provision requires special 
notice when the defect or condition 
of repair is the result of gross neg- 
ligence of the city, the absence of 
such notice is no defense against 
liability for ordinary negligence. 
Peacock vy. Dallas, 89 Tex. 438, 35 SW 
8; Dallas v. McAllister, (Tex. Civ. 
A.) 39 SW 173. (2) Hence, in the 
case of ordinary negligence con- 
structive notice is sufficient to ren- 
der the municipality liable. Dallas 
v. McAllister, supra. 

[d] Officers to be notified.—(1) 
Notice to a sidewalk inspector and 
to one member of the board of public 
works of a defective sidewalk was 
not notice to the mayor within L. 
(1905) c 142 § 30, exempting a city 
from liability for injury caused by 
defective ways, unless notice of the 
unsafe condition has been given to 
the mayor or the city clerk a rea- 
sonable time previously. Gregorius v. 
Corning, 140 App. Div. 701,-125 NYS 
534 [aff 206 N. Y. 722 mem, 100 NE 
1128 mem]. (2) Notice given to the 
clerk of the executive board of a 
city, having charge of the streets. is 
a compliance with a charter requiring 
notice to city officers having charge 
of the highways. Elias v. Rochester, 
49) App. Div.. 597; 63; NYS, Wii2 —[ait 


169 N. Y. 614 mem, 62 NE 1095 
mem]. 
[e] Sufficiency of notice.—(1) A 


notice to the mayor and city council 
that a sidewalk for a designated 
space of two blocks, including the 
point where the injury occurred, “is 
in awful shape. People are tripping 
up and falling occasionaly,” and re- 
questing an acknowledgment of the 
receipt thereof ‘in order that proper 
damages may be secured should acci- 
dents occur thereon,” is a sufficient 
compliance with Cobbey St. (1907) 
§ 7711, where the proof clearly shows 
that the sidewalk over the entire 
space referred to in the notice, was 
at the time in a defective and gener- 
ally dangerous condition. Ruth v. 
Omaha, 82 Nebr. 846, 118 NW 1084. 
(2) Under a charter provision that 
the city should not be liable for an 
injury from a defective sidewalk un- 
less actual notice has been given the 
city officers a reasonable time before 
the injury, and that the officer hav- 
ing charge of the highways. shall 
have power to repair any sidewalk 
where the property owner neglects to 
do so for five days. after written no- 
tice served on him, notice to the su- 


‘perintendent of repairs of a defective 


in streets, that the municipality have actual notice 
of the defect;?2 and such statutes are generally held 


condition of a sidewalk at the time of 
a notice to the property owners which 
is only four days before an injury, 
was insufficient to charge the city 
with negligence for failure to re- 
pair, Touhey v. Rochester, 64 App. 
Div. 56, 71 NYS 661. (3) The fact 
that one of the officers had passed 
over the sidewalk where the injury 
occurred without showing that he 
observed the defect is not sufficient 
to charge the city with notice, al- 
though the officer might have been 
negligent in not observing the de- 
fect. Smith v. Rochester, 150 N. Y. 
581, 44. NE.1128 {aff 79 “Hun 174, 
29 NYS 539]; McManus v. Water- 
town, 88 App. Div. 361, 84 NYS 638; 
Tarba v. Rochester, 41 App. Div. 188, 
58 NYS 755. 

{f] Statutes construed and ap- 
plied.—(1) Wilder v. Concord, 72 N. 
H. 259, 56 A 193. (2) A city of the 
second class having less than five 
thousand inhabitants cannot escape 
liability for neglecting to repair a 
sidewalk because notice of the defect 
was not given as required by a char- 
ter applicable alone to cities of an- 
other class. O’Loughlin v. Pawnee 
City, 88 Nebr. 244, 129 NW 271. 

{[g] Im Maine (1) the statute re- 
quires twenty hours’ actual notice of 
the defect as a condition precedent 
to municipal liability. Abbott v. 
Rockland, 105 Me. 147, 73 A_ 865; 
Bradbury v. Lewiston, 95 Me. 216, 49 
A 1041; Pease v. Parsonfield, 92 Me. 
345, 42 A 502; Carleton v. Caribou, 88 
Me. 461, 34 A 269; Hurley v. Bow- 
doinham, 88 Me. 293, 34 A 72; Haines 
v. Lewiston, 84 Me. 18, 24 A 430; 
Welch vy. Portland, 77 Me. 384; Rogers 
v. Shirley, 74 Me. 144. (2) The notice 
must be of: the actual defect which 
caused the injury, notice of another 
defect or of the existence of a cause 
likely to produce the defect not being 
sufficient. Abbott v. Rockland, 105 
Me. 147, 73 A 865; Bradbury v. Lew- 
iston, 95 Me, 216, 49 A 1041; Gurney 
v. Rockport, 93 Me. 360, 45 A 310; 
Littlefield v. Webster, 90 Me. 213, 38 
A 141; Carleton v. Caribou, 88 Me. 
461, 34 A 269; Hurley v. Bowdoin- 
ham, 88 Me. 293, 34 A 72; Pendleton 
v. Northport, 80 Me. 598, 16 A 253; 
Rogers v. Shirley, 74 Me. 144; Smyth 
v. Bangor, 72 Me. 249. (3) The mere 
fact that a street commissioner di- 
rected a subordinate to construct a 
crosswalk across a street does not 
of itself charge the street commis- 
sioner with “actual notice” that the 
crosswalk was so constructed as to 
become a defect in the street. Emery 
v. Waterville, 90 Me. 485, 38 A 534. 
(4) The words “actual notice” mean 
something more than an opportunity 
to obtain notice by the exercise of 
due care and diligence; proof of gross 
inattention is not proof of actual 
notice, but the facts and circum- 
stances in a given case may justify 
the conclusion that the officer must 
have had actual notice unless grossly 
inattentive. Hurley v. Bowdoinham, 
88 Me. 298, 34 A 72. (5) Twenty- 
four hours’ actual notice of a defect 
in a sidewalk to a police officer, 
coupled with the fact that such com- 
plaints were ordinarily made to the 
police department, and it was in the 
habit of reporting them to the street 
commissioner, did not meet the re- 
quirement of Rev. St. (1903) ce 23 
§ 76 of twenty-four hours’ notice to 
the municipal officers or street com- 
commissioner, Abbott v. Rockland, 
105 Me. 147, 73 A 865. (6) There is 
no presumption that notice to police 
officers of a defect in a sidewalk 
was by them communicated to the 
street commissioner, where it was no 
part of their duty to receive and re- 
port such complaints to the commis- 
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§§ 1822-1823] 


valid," -although a contrary rule has been asserted 
The provision does not ap- 
ply, however, where the defective condition is one 
of original construction, or is otherwise created by 
the direct act of the municipality itself." 


in some jurisdictions."* 


some of the statutes’® the notice 


insufficient unless in writing;** and in such ease it 
has been held that the fact that the municipality 
had actual knowledge of the defect will not dis- 
But some courts have 
held otherwise,*® on the theory that since written 
notice is not required when the municipality itself 


pense with written notice.” 


sioner. Abbott v. Rockland, supra. 
(7) In addition to the twenty-four 
hours’ actual notice above referred 
to the.statute provides that, if the 
“sufferer” had notice of the defect 
previous to the injury, he cannot re- 
cover unless he has previously noti- 
fied “one of the municipal officers” of 
the defective condition. Harmon v. 
South Portland, 121 Me. 1, 115 A 
419. (8) Under this provision notice 
given to a workman is _ insufficient. 
Harmon vy. South Portland, supra. 
(9) A wife who had notice of a de- 
fect in a highway and who did not 
notify the municipal authorities 
thereof, aS required by such provi- 
sion, could not recover for injuries 
caused thereby, although her hus- 
band had notified the city authorities 
prior to the accident, the duty of giv- 
ing notice being personal to the in- 
jured person. Harmon vy. South 
(10) One who had 
notice of a defect in a highway with- 
out giving the municipal authorities 
notice thereof, as required by the 
statute, could not recover on the 
theory that the city authorities had 
actual notice of the defect and that 
she had a right to assume that the 
highway had been repaired. Harmon 
v. South Portland, supra. 

73. Mich.—Forsyth v. Saginaw, 
158 Mich. 201, 122 NW 523. 

Minn.—Schigley v. Waseca, 196 
Minn, 94, 118 NW 259,-19 LRANS 
689, 16 AnnCas 169. 

Nebr.—Goddard v. 69 
Nebr. 594, 96 NW 2738. 

N. Y.—McMullen yv. Middletown, 187 
N. Y. 37, 79 NE 863, 11 LRANS 391; 
Gregorius v. Corning, 140 App. Div. 
701, 125 NYS 534. [aff 206 N. Y. 722 
mem, 100 NE 1128 mem]; Casey v. 
Auburn Tel. Co., 131 NYS 1 [aff 148 
App. Div. 900 mem, 132 NYS 1123 


mem]. , 
Newburg, 104 Or. 


Or.—Platt v. 
148, 205 P 296. 

Tex.—lLee v. Dallas, (Civ. A.) 267 
Sw 1014; Willis v. San Antonio, (Civ. 
A.) 267 SW 7638, 

[a] Constitutional provisions held 
not violated.—(1) A constitutional 
provision that “every man shall have 
a remedy by due course of law for 
injury done him” is subordinate to 
the doctrine that the state and its 
agencies cannot be sued without its 
eonsent, and does not render invalid 
a provision of the charter exempting 
the municipality from liability for 
injuries for defects in streets or side- 
walks unless it had actual notice 
of the defect in reasonable time to 
repair the same. Platt v. Newburg, 
poay Or. TAS 9205) B 296.) (2) Such 
a statute does not conflict with any 
constitutional right to a remedy, but 
its object is to demand such certain 
proofs of liability as shall tend to 
the more certain administration of 
justice, and it appearing further in 
the appellate court that the actual 
notice required by the statute may be 
established by evidence either direct 
or substantially the same as any 
other fact. McNally v. Cohoes, 53 
run! 202;'%6 IN Ys §842; [afl 277 IN: OY. 
350, 27 NE 1043]. 

74. Tulsa v. Wells, 79 Okl. 39, 191 
P 186; Born yv. Spokane, 27 Wash. 
719, 68 P 386. 

75. See supra § 1820. 

76. See statutory provisions. 

77. Collins v. Council Bluffs, 


Lincoln, 


32 
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Under 


provided for is | ties.®* 


been known or 


Iowa 324, 7 AmR 200; Schigley v. 
Waseca, 106 Minn. 94, 118 NW 259, 
19 LRANS 689, 16 AnnCas 169; God- 
dard v. Lincoln, 69 Nebr. 594, 96 NW 
273; Houston v. Vatter, 32 Tex. Civ. 
A. 298, 74 SW 806. 

78. Forsyth v. Saginaw, 158 Mich. 
201, 122 NW 528. 


79. Stewart v. Lincoln, (Nebr:) 
206 NW 151. 
{a] Statute requiring written no- 


tice to be filed with city clerk five 
days before injury is satisfied where 
notice of defective condition is given 
to city council in open session more 
than five days before injury. Stewart 
v. Lincoln, (Nebr.) 206 NW 151. 


80. See supra § 1820. 
81. Stewart v. Lincoln, supra, 
82. Admissibility of evidence see 


infra §§ 2026-2029. 


eect tee of evidence see infra 
2036. 

83. D. C.—Corts v. District of Co- 
lumbia,-18 D: C..277. 

Ga.—Rome v. Brooks, 7 Ga. A. 
244, 66 SE 627. 

Ill—Boender vy. Harvey, 251 Ill. 


228, 95 NE 1084; Chicago v. Dalle, 
115 Ill. 386, 5 NE 578; Brownwell v. 


Antioch, 215 Ill. A. 404; Chicago v. 
Gurrell, 137 Dl. A. 377; Genoa v. 
Riddle, 1382 Ill. A, 687;. Ottawa v. 


Hayne, 114 Ill, A, 21 [aff 214 Ill. 45, 
73 NE 385]. 

Ind.—Hammond y. Jahnke, 178 Ind. 
177,, 99 INE “39; Linton v: Jones; 75 
Ind. A, 320, 130 NE 541; New Al- 
bany v, Slattery, 72 Ind. A. 503, 124 
NE 755; Indianapolis v. Ray, 52 Ind. 
A, 388, 97 NE 795; Lewisville v. Bat- 
son, 29 Ind. A. 21, 68 NE 861. 

Iowa.—Evans v. Iowa City, 125 
Iowa 202, 100 NW 1112. 

Kan.—Abilene v. Cowperthwait, 52 
Kan. 324, 34 P 795. 

Ky.—Paducah v. Ivey, 196 Ky. 484, 
245 SW 4; Richmond v. Hill, 195 Ky. 
566, 242 SW 867; Schmidt v. Newport, 
184 Ky. 342, 212 SW 113; Louisville 
v. Vaughn, 180 Ky. 681, 203 SW 546; 
Tudor v. Louisville, 172 Ky. 429, 189 
SW 456; Hagan v. Covington, 166 Ky. 
825, 179 SW 1026; Newport v. Lewis, 
155 Ky. 832, 160 SW 507; Bowling 
Green v. Duncan, 122 Ky. 244, 91 SW 
268,28 Kyi 77. 

La.—Shalley v. New Orleans Pub. 
Serv., 159 Wa. 519, 105 S 6065" Smith 
v. New Orleans, 135 La. 980, 66 S 319. 

Md.—Annapolis .v. Stallings, 125 
Md. 3438, 93 A 974. 

Mass.—Bleistine v. Chelsea, 204 
Mass. 105, 90 NE 526; Cammett v. 
Haverhill, 197 Mass. 76, 83 NE 331; 
Donaldson yv. Boston, 16 Gray 508. 

Mich.—Abbott v. Detroit, 150 Mich, 
245, 118 NW 1121. : 

Minn.—Leystrom vy. Ada, 110 Minn, 
340, 125 NW 507. ; 

Mo.—Gerber v. Kansas City, 304 
Mo. 157, 268 SW 432; Sutter v. Met- 
ropolitan St. R. Co., 188 SW 65; Camp- 
bell v. Chillicothe, 289 Mo. 455, 144 
SW 408, 39 LRANS 451; Fehlhauer 
v. St. Louis, 178 Mo. 635, 77 SW 843; 
Shipley v. Bolivar, 42 Mo. A. 401. 

Nebr.—Anderson v. Albion, 64 
Nebr. 280, 89 NW 794; Lincoln  v., 
Berea 28 Nebr. 762, 45 NW 41. 


NE 519; Myers v. 
nia York, 154 App. Div. 713, 1839 NYS 


N. C.—Bailey v. Asheville, 180 N., 
C. 645, 105 SE 326; Dowell v. Raleigh, 
173 N.-C.-197, 91 SE 849; Sehorn vy. 
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creates the defect,8° because it has knowledge of 
the condition, then, by a parity of reasoning, writ- 
ten notice should not be held essential, although 
provided for by statute, when the same information 
is actually brought to the attention of the -authori- 


[§ 1823] (4) Nature and Sufficiency of Construc- 
tive Notice Generally.** 
notice arises from facts from which it may be rea- 
sonably inferred or from proof of circumstances 
from which it appears that the defect ought to have 


Implied or constructive 


remedied,®* the rule prevailing in 
Charlotte, 171 N. C. 540, 88 SE 782; 
Smith v. Winston, 162 N. C. 50, 77 
SE 1093; Bailey v. Winston, 157 N. 
C, 252, 72 SE 966; Jones v. Greens- 
boro, 124 N.C. 310, 32 SE 675. 

N. D.—Anderson y. Jamestown, 50 
N. _D. 531, 196 NW. 7638. 

Okl.—Armstrong v. Tulsa, 102 
Okl. 49, 226 P 560; Tulsa v. Wells, 
79° Ol I 89) 19 P*1865- Duncan: sy 
Brown, 69 Okl. 246, 172 P 79; Lawton 
Veo_Hills;'63° OKI 243, 156 0P 297. 

Pa.—Dress v. Harrisburg, 134 A 
400; Butcher vy. Philadelphia, 202 Pa. 
1, 51 A 3830; Frazier v. Butler Bor- 
ee er 172 Pa. 407, 33 A 691, 51 AmSR 


Tex.—Dallas v. Muncton, 37 Tex. 
Civ. A. 112, 83 SW 431. 

Wash.—Zellers v. Bellingham, 83 
Wash. 601, 145 P 613; Wilton v. Spo- 
kane, 73 Wash. 619, 132 P 404, LRA 
1917D 234; Beall v. Seattle, 28 Wash. 
pee 69 P 12, 92 AmSR 892, 61 LRA 


Can.—Jamieson yv. Edmonton, 54 
Can. 8S. C. 443, 36 DomLR 465, [1917] 
1 WestWkly 1510. 
Alta.—Van Tausk jy. 
[1924] 1 DomLR 292. 
Ont.—Sutton vy. Dundas, 11 OntWR 
501; Kew v. London, 9 OntWR 224. 
[a] Other statements as to con- 
structive notice-—(1) Constructive 
notice in case of defective streets is 
an inference of notice drawn from 
official opportunity to obtain it, and 
from official obligation to be reason- 
ably vigilant in keeping the public 
streets safe for travel. McNally v. 
Cohoes, 53 Hun 202, 6 NYS 842 [aff 
U2 IN PY 350527 (NE £043 120 (2) ce 
there exist facts with which igno- 
rance is incompatible, except on the 
assumption of a failure to exercise 
reasonable official care, there is suf- 
ficient ground for presuming notice. 
gee v. Albion, 50 Mich. 129, 15 NW 


{b] Illustrations.—(1) That the 
officers of a municipality frequently 
passed along a street in which a 
gasoline engine, of such size that 
they could not have failed to have 
noticed it, had been left standing for 
more than three months, that chil- 
dren often played around it and had 
frequently been warned away from it 
because of danger, is sufficient to put 
the village authorities on notice of 
the danger. Brownell v. Antioch, 215 
Ill. A. 404. (2) Where municipal of- 
ficers knew, or should have known, 
of a livery-stable keeper’s custom to 
leave wagons in the street at a dark 
place, and a pedestrian about to 
board a car fell over the shafts of 
a wagon, the municipality was liable 
if the street was rendered not rea- 
sonably safe, although the same wag- 
ons were not left at the same place 
every day. Louisville v. Vaughn, 180 
Ky. 681, 203 SW 546. (3) A munici- 
pality is charged with notice of a 
defect in a sidewalk where there was 
evidence that the hole in the walk 
had existed for a month, or all of 
the fall, and that an alderman re- 
sided within seventy-five feet of the 
place of the accident. Clark v. Brook- 
field, 97 Mo. A. 16, 70 SW 934. 

{c] In using paving stone known 
to be frequently defective, a city is 
chargeable with notice of the prob- 
ability of the existence of the defect 
and the breaking of the_ stone. 
Hindle v. Joliet, 200 Ill, A.-159. 
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such cases requiring the exercise of ordinary or rea- 
sonable care to discover the defect.** 
of constructive notice is usually one of fact for the 
jury,®° and in determining such question the char- 
acter®* and notoriety’? of the defect or obstruction, 
its location with reference to the frequency of use,** 
and the time of its existence,*® are to be taken into 
A petition to municipal authorities 
for a new sidewalk wider than the one existing 
does not show knowledge by the municipality six 


consideration. 


84. U. S.—District of Columbia v. 
Woodbury, 136 U. S. 450, 10 SCt 990, 
34 L. ed. 472; Du Bois v. Pancoast, 
218 Fed. 60, 133 CCA 662; St. Paul 
v, Hyslop, 174 Fed. 391, 98 CCA 609. 

Conn.—Carstesen v. Stratford, 67 
Conn, 428, 35 A 276. 

D. C.—Jackson v. District of Co- 
lumbia, 48 App. 396; District of Co- 
lumbia v. Wood, 41 App. 101; Domer 
v. District of Columbia, 21 App. 284; 
District of Columbia v. Payne, 13 
App, 500. 

Ill.—Streator v. Chrisman, 182 Ill. 
215, 54 NE 997 [aff 82 Ill. A. 24]; 
Chicago v. Gurrell, 137 Ill. A. 377; 
Nokomis v. Farley, 113 Ill..A. 161; 
Chicago v. Gillett, 108 Ill. A. 455; 
Streator v. O’Brien, 103 Ill. A. 85; 
Chicago v. Gillett, 91 Ill. A. 287, 

Ind.—Hammond vy. Jahnke, 178 Ind. 
177, 99 NE 39; New Castle v. Grubbs, 
171 Ind. 482,:86 NE 757; Michigan 
City v. Phillips, 163 Ind. 449, 71 NE 
205 [aff (A.) 69 NE 700]; New Al- 
bany v. Slattery, 72 Ind. A. 503, 124 
NE 755; Tipton v. Freeman, 45 Ind. 
A. -76, 90 NE 101; Columbia City v. 
Langohr, 20 Ind. A. 395, 50 NE 8381. 

Ky.—Frankfort v. Bowen, 205 Ky. 
309, 265 SW 785; Richmond v. Hill, 
195 Ky. 566, 242 SW 867; Schmidt vy. 
Newport, 184 Ky. 342, 212 SW 113; 
Tudor v. Louisville, 172 Ky..429, 199 
SW 456; Eagan v. Covington, 166 Ky. 
825, 179 SW 1026; Bowling Green v. 
Duncan, 122 Ky. 244, 91 SW 268, 28 
KyL 1177. 


Md.—Annapolis v. Stallings, 125 
Md. 343, 98. A 974. 
Mass.—Gregoire v. Lowell, 253 


Mass. 119, 148 NE 376; Connelly v. 
Boston, 206 Mass. 4, 91 NE 998; 
Bleistine v.. Chelsea, 204 Mass. 105, 
90 NE 526; Cammett v. Haverhill, 
197 Mass. 76, 838 NE 331; Parker v. 
Boston, 175 Mass. 501, 56 NE 569. 

Mo.—Campbell v. Chillicothe, 239 
Mo. 455, 144 SW 408, 39 LRANS 451; 
Smart v. Kansas City, 208 Mo. 162, 
105 SW 709, 128 AmSR 415, 14 
LRANS 565, 13 AnnCas 932; Van de 
Vere v. Kansas City, (A.) 196 SW 
785; Lundy v. Sedalia, 162 Mo. A. 
218, 144 SW 889; Ballard v. Kansas 
City, 126 Mo. A. 541, 104 SW 1126; 
Miller v. Canton, 112 Mo, A. 322, 87 
SW 96; Buckley v, Kansas City, 95 
Mo. A. 188, 68 SW 1069. 

Nebr.—Anderson v. Albion, 64 
Nebr. 280, 89 NW 794 (holding that 
the duty of diligence cast .on the 
city officers is not discharged or con- 
doned by waiting until the defect 
has become notorious); Lincoln v. 
Pirner, 59 Nebr. 634, 81 NW 846. 

Ne Oye Kuntz. ven Troy, 104. INE aye 
344, 10 NE 442, 58 AmR 508; Tread- 
well v.. Yonkers, 192 App. Div. 421, 
182 NYS 675; Smith v. New York, 17 
App. Div. 438, 45 NYS 239. 

N. C.—Dowell v. Raleigh, 173 N. C. 
197, 91 SE 849; Sehorn v. Charlotte, 
171 N. C. 540, 88 SE 782; Smith v. 
Winston, 162 N. C. 50, 77 SE 10938. 

N. D.—Anderson v, Jamestown, 50 
N. D. 531, 196 NW 1753. 

Okl.—Armstrong v. Tulsa, 102 Okl. 
49, 226 P 560. 

Pa.—Dress v. Harrisburg, 134 A 
400. 

Tex.—Klein v. Dallas, 71 Tex. 280, 


8 SW 90; Dallas v. Moore, 32 Tex. 
Civ. A. 230, 74 SW 95. 
Va.—Richmond v. Rose, 127 Va. 


772, 102 SE 561, 105 SH 554; Lynch- 
burg v. Wallace, 95 Va. 640, 29 SE 


¢ ‘ 


MUNICIPAL CORPORATIONS 


The question 
struction®!—(a) 


675. 
Wash.—Wilton v. Spokane, 73 
Wash, 619, 132 P 404, LRA1917D 


234; Beall v. Seattle, 28 Wash. 593, 
69 P 12, 92 AmSR 892, 61 LRA 583; 
Cowie v. Seattle, 22 Wash. 659, 62 
P 121. 

Wis.—Cooper v. Milwaukee, 97 
Wis. 458, 72 NW 1130 

N. B.—Cameron v. 
N>B.372... 

[a] Where glass was strewn on a 
much traveled sidewalk at one of the 
most public places in the city, the 
city was required to use greater dili- 
gence to discover the glass than if 
it had been strewn at some remote 
and infrequently used place. Cooper 
v. Caruthersville, (Mo. A.) 264 SW 
46. 

F wrecer ay of inspection see infra 

1827. 

85. See infra § 2048. 

86. D. C—Woodbury v. District 
Gf ‘Columbia; 16> BD; 6! 127 fat 136 
U. S. 450,.10 SCt 990,.34 L. ed=472]. 

Mass.—Noyes v. Gardner, 147 Mass. 
505, 18 NE 423, 1 LRA 354. 

Miss.—Greenville v. Middleton, 124 
Miss. 310, 86 S 804, 


Moncton, 


N. C.—Foster v. Tryon, 169 N. C. 
182, 85 SH 211. 

Tex.—Klein v. Dallas, 71 Tex. 280, 
8 SW 90. 

Utah.—Jones v. Ogden City, 32 
Utah 221, 89 P 1006. 

a.—Richmond ‘vy. Rose, 124 Va. 


V 
772, 102 SE 561, 105 SH 554, 
Nature and conspicuity in connec- 


aoe time of existence see infra 
87. Greenville v. Middleton, 124 


Miss. 310, 86 S 804; Jones v. Greens- 
boro, 124 N. C. 310, 34 SH 675; Colby 
v.» Portland, 85 Or. 359; 166 P 537; 
Emery v. Pittsburgh, 275 Pa. 551, 
119 A 603. 

Latent defects see infra § 1826, 

Notoriety in connection with time 
of existence see infra § 1824, 

88. D. C.—Woodbury v.. District 
of. Columbia,: 16D.) Co 127 Gath 436 
U._S. 450, 10 SCt 990, 34 L. ed. 472]. 

Ill.—Decatur v. Besten, 169, Il]. 
340, 48 NE 186. ' 

Iowa.—Johnson y. Ames, 181 Iowa 
65, 162 NW. 858. 

‘Mass.—Noyes v. Gardner, 147 Mass. 
505, 18 NE 423,°1 LRA 354, 

Minn.—L’Herault v. Minneapolis, 
69 Minn. 261, 72 NW 73; Moore v. 
Minneapolis, 19 Minn. 300. 

Miss.—Greenville v. Middleton, 124 

Louis, 


Miss. 310, 86 S 804. 
Mo.—Carrington v. St. 89 
Mo. 208, 1 SW 240, 58 AmR 108. 
N. C.—Foster v. Tryon, 169 N. C. 
182, 85 SH 211, 
Ride ap a v. Allegheny, 91 Pa. 
R.) I1.—Carroll v., Allen, 20 Ries 
541, 40 A 419, 


Tex.—Klein v:~Dallas, 71 Tex. 2380, 
8 SW 90. 

Utah.—Jones y. Giiyer aoe: 
Utah 221, 89 P 1006. 
eden e v. Fond du Lac, 42 Wis. 

“Tt must have been a defect of 
such a character as, in view of its 
location and the use made of the 
walk, to attract the attention of the 
officers of the city and cause them, 
in the exercise of that degree of cau- 
tion an ordinarily prudent person 
would exercise under like cireum- 
stances, to anticipate danger there- 


Ogden 
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months later of defects in the old walk.°° 
[§ 1824] (5) Time of Existence of Defect or Ob- 


General Rules. Notice to a mu- 


nicipality of a defect or obstruction in its streets 
or sidewalks may be implied if the defect or ob- 
struction has existed for such a length of time that 
the municipal authorities, by the exercise of rea- 
sonable care and diligence, could have known of its 
existence and remedied it;®? and, conversely, no 
liability will attach, in the absence of actual notice, 


from to the pedestrian.” Johnson 
a 181 lowa 65, 76, 162 NW 
858. : 

Location in connection with time 
of existence see infra § 1824. 

89. See infra §§ 1824, 1825. Ps 

90. Barrett v. Hammond, 87 Wis. 
654, 58 NW 1053. 

91. Notice of smow and ice see 
supra § 1804. 

92. U. S—District of Columbia v. 
Woodbury, 186 U. S. 450, 10 SCt 990, 
34 L. ed. 472; St. James v. Stacy, 203 
Med. 35, 1217 CCA Sse St wPautl eave 
Hyslop, 174 Fed. 391, 98 CCA 609. 

Ala.—Bessemer v. Whaley, 187 
Ala. 525,,65 S 542; Montgomery v. 
Wyche, 169 ‘Ala. 181, 53 S 786; Birm- 
ingham v. Starr, 112 Ala. 98, 20 S$ 
424; Montgomery v.' Wright, 72 Ala. 
411, 47 AmR 422; Albrittin v. Hunts- 
ville, 60 Ala. 486, 31 AmR 46; Mo- 
pie v. Webster, 4 Ala. A. 470, 59 S 

Ariz.— P ASW Gicae 
168. 

Colo.—Canon City v. Cox, 55 Colo. 
264, 183 P 1040; Denver v. Hyatt, 28 
Colo. 129, 63 P 403; Denver v. Mur- 
ray, 18 Colo. A.-142, 70 P 440. 

Conn.—Burgess: vy. Plainville, 101 
Conn. 68, 124 A 829; Cusick v. Nor- 
wich, 40 Conn. 375; Bill v. Norwich, 
39 Conn. 222; Manchester ‘v. Hart- 
ford, 30 Conn. 118. 

Del.—Anderson vy. Wilmington, 22 
Del. 485, 70 A 204; Jarrell v. Wilming- 
ton, 20 Del. 454, 56 A 3879; Downs 
v. Smyrna, 18 Del. 132, 45 A 7173 
Pierce v. Wilmington, 16 Del. 306, 
43 A 162; Seward v. Wilmington, 16 
Del. 189, 42 A 451. 

D. C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34; District of 
Columbia v. Wood, 41 App. 101; 
O’Dwyer v. Northern Market Co., 30 
App. 244; O’Dwyer v. Northern Mar- 
ket Co., 24 App. 81; Domer y. District 
of Columbia, 21 App. 284; District 
of Columbia v. Boswell, 6 App. 402; 
Larmon vy. District of Columbia, 16 
aes reat 

a.—Idlett v. Atlanta, 123 Ga. 821, 
51 SE 709; Griffin v. Johnson, 84 Ga. 
279, 10 SE 719; Enright v. Atlanta, 
78 Ga. 288; Chapman vy. Macon, 55 
Ga. 566; Atlanta v. Perdue, 53 Ga. 
607; Dawson v. McGill, 28 Ga. A. 
300, 111 SE 75; Brown v. Milledge- 
ville, 20 Ga. A. 392, 98 SE 25, 

Ida.—Baillie v. Wallace, 24 Ida. 
706, 185 P 850; Powers v. Boise City, 
22 Ida, 286, 125 P 194; Miller v. Mul- 
SAM Ida. 28, 104 P 660, 19 AnnCas 

Ill. Wallace _ vy, Farmington, 231 
Ill. 232, 88 NE 180; Joliet v. John- 
son, 177 Ill. 178, 52 NE 498; Hogan 
v. Chicago, 168 Ill. 551, 48 NE 210; 
La Salle v. Porterfield, 138 Ill. 114, 
27 NE 937; Chicago v. Dalle, 115 Ill. 
386, 5 NE 578; Joliet v. Seward, 99 
111. 267; Aurora v. Dale, 90 Ill. 46; 
Schmidt v. Chicago, ete., R. Co., 83 
Ill. 405; Springfield v. Doyle, 76 Ill. 
202; Galesburg v. Higley, 61 Ill. 287; 
Chicago v. Fowler, 60 Ill. 322; Chi- 
cago v. Major, 18 Ill. 349, 68 AmD 
553; Brownell vy, Antioch, 215 Ill. A. 
404; Miranda v. Collinsville, 206 Tl. 
A. 166; Richert v. Niles, 205-Ill. A. 
283; Pickens v. Kankakee, 200 Ill. A. 
547; Dinneen v. Ottawa, 200 Ill. A. 
303; Dracass v. Chicago, 193 Ill, A, 
75; Andrews v. White Hall, 184 Tl, 
A. 298; Long v. Chicago, 178 Ill. A, 
577; Kuhn v. Chicago, 178 Ill. A. 411; 


Pheenix v.. Clem, 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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if the defect has existed for so short a time that | the authorities in the exercise of reasonable care 


Nichols vy. Collinsville, 165 Til. A. 
457; Graham v. Rockford, 142 Ill. A. 
306 [aff 238 Ill, 214, 87 NE 361]; 
Chicago v. QGurrell, 137 1 UAL ert. 
Chicago v. Loebel, 130 Ill. A, 487 [aft 


228 Til. 62, 81 NE 796]; Pana v. 
Boardman, 117 Ill. A. 139; Gardner 
Vv. Paulson, ELT TTT AS 17; Birch v. 
Charleston Light, ete., Co. 113 Ill. 
A. 229; Chicago v., Davies, 210: FUE 
A. 427; Chenoa v. Kramer, 109 Ill. 
A. 85; Chicago v. Baker, 95 Ill. A. 
413. [aff 195° Ill, 54, 62, NE 892]; 
Chicago v. McCabe, 93 Ill. A, 288; 


Powell v. Bowen, 92 Ill. A. 453; Bel- 
videre v. Crichton, 81 Ill. A. 595; 
Lockport v. Richards, 81 Ill. A. 533; 


Springfield v. Tomlinson, 79 Ill. A. 
399; Ryan y. Chicago, 79 Ill. A. 28; 
Anna v. Boren, 77 Ill. A. 408; De 


Kalb v.,Ashley, 61 Ill. A. 647; Joliet 
v. Youngs, 61 Ill A. 589; Fairfield 
v. Hornick, 53 Ill. A. 558; Ottawa 
v. Stricklin, 45 Ill. A. 288; Brownlee 
v. Alexis, 39 Till. A. 135; Chicago v. 
Farrell, 27 Ill., A. 526; Galesburg 
v. Benedict, 22 Ill, A. 111; Hearn v. 
Chicago, 20 Ill. A.-249; Chicago v. 
Crooker, 2 Ill. A. 279. 

Ind.—In@ianapolis vy. Barthel, 194 
Ind. 273, 141 NE 339, 142 NE 409; 
Valparaiso v. Chester, 176 Ind. 636, 
96 NE 765; Michigan City v. Boeck- 
ling, 122 Ind, 39, 23. NE 518; Indian- 
apolis v. Murphy, 91 Ind. 382; Evans- 
ville vy. Wilter, 86 Ind. 414; Logans- 
port v. Justice, 74 Ind. 378, 39 AmR 
79; Indianapolis v. Scott, 72 Ind. 
196; Linton v. Jones, 75 Ind. A. 320, 
130 NE 541; New Albany v. Slattery, 
72 Ind. A. 503, 124 NE 755; Indian- 
apolis v. Ray, 52 Ind. A. 388, 97 NE 
795; Tipton v. Freeman, 45 Ind. A. 
76, 90 NE 101; Michigan City v. 
Phillips, (A.) 69 NE 700; Mt. Vernon 
v. Hoehn, 22 Ind. A. 282, 53 NE 654; 
Ft. Wayne v. Duryee, 9 Ind. A. 620, 
37 NE 299; Monticello v. Kennard, 7 
Ind. A. 135, 34 NE 454. 

Iowa.—Krska v. Pocahontas, 200 
Iowa 594, 203 NW 39; Myers v. Des 
Moines, 195 Iowa 1204, 193 NW 5387; 
Parks v. Des Moines, 195 Iowa 972, 
191 NW 728; Buffalo v. Des Moines, 
193 Iowa 194, 186 NW 844; Evans 
v. Council Bluffs, 187 Iowa 369, 174 
NW 288; Cutter v. Des Moines, 137 
Iowa 643, 113 NW .1081; Pfeffer v. 
Cedar Rapids, 108 NW 313; Baxter 
v. Cedar Rapids, 103 Iowa 599, 72 
NW 790; Barker v. Perry, 67 Iowa 
146, 25 NW 100; Thomas vy. Brook- 
lyn, 58 Iowa 438, 10 NW 849; Rosen- 
berg v. Des Moines, 41 Iowa 415; 
Rice v. Des Moines, 40 lowa 638. 

Kan.—Union St. R. Co. v. Stone, 
54 Kan. 83, 87 P 10%2; Abilene v. 
Cowperthwait, 52 Kan. 324, 34 P 
795; Salina v. Trosper, 27 Kan. 544; 
Jansen v. Atchison, 16 Kan. 358; 
Atchison vy. King, 9 Kan. 556; ‘Atchi- 
son vy. Acheson, 9 Kan. A. 33, 57 P 
248. 

Ky.—Ludlow v. Gorth, 214 Ky. 833, 
284 SW 84; Richmond y. Hill, 195 
Ky. 566, 242 SW 867; Lebanon v. 
Graves, 178 Ky. 749, i99 Sw 1064, 
LRA1918B 1016; Tudor v. Louisville, 
172 Ky. 429, 189 SW 456; Ashland 
v. Boggs, 161 Ky. 728, 171 SW 461, 
AnnCas1916B 1005; Louisville v. Bott, 
151 Ky. 578, 152 ‘SW 529; Toomey v. 
Henderson, 144 Ky. 252, 137 SW 1050; 
Mayfield v. Hughley, 135 Ky. 532, 123 
SW 838; Madisonville v. Stewart, 121 
SW 421; Burnside v. Smith, 119 SW 
744; Newport yv. Miller, 93 Ky. 22, 18 
F sw’ 835, 13 KyL 889; Madisonville 
Vv. Pemberton, 75 sw’ 229, 25 KyL 
347; Louisville v. Brewer, "72 SW OP 
24 KyL 1671; Covington v. Huber, 66 
SW 619, 23 KyL 2107. 

La.—Weinhardt v. New Orleans, 
125 La. 351, 51 S 286; Lorenz vy. New 
Orleans, 114 La. 802, 38 S 566. 

Md.—Burns v. Baltimore, 138 Md. 
582, 115 A 111; Baltimore v. Bassett, 
132) Ma. 427, 104 A 39; Delmar vy. 
Venables, 125 Md. 471, 94 A 89. 

Mass.—Valvoline Oil Co. v. Win- 
throp, 235 Mass. 515,°126 NE 895; 
Leary v. Newburyport, 216 Mass. 225, 
103 NE 477; Bourget v. Cambridge, 


159 Mass. 388, 34 NE 455; McGaflfigan 
v. Boston, 149 Mass, 289, 21 NE 371; 
Noyes v. Gardner, 147 Mass. 505, 18 
NE 428, 1 LRA 354; Olson v. Wor- 
cester, 142 Mass. 536, 8 NE 441; Har- 
riman yv. Boston, 114 Mass. 241; Don- 
aldson v. Boston, 16 Gray 508; Reed 
i a 13 Pick. 94, 283 AmD 


Mich.—Epelett v. Sault Ste. Marie, 
144 Mich. 392, 108 NW 3860; Cutcher 
v. Detroit, 1389 Mich. 186, 102 NW 
629; Hunter v, Durand, 137 Mich. 
53, 100 NW 191; Scheel v. Detroit, 
130 Mich. 51, 89 NW 554, 90 NW 274; 
Urtel v. Flint, 122 Mich. 65, 80 NW 
991; Rodda v. Detroit, 117 Mich. 412, 
75 NW 939; Moon v. Ionia, 81 Mich. 
635, 46 NW 25. 

Minn.—Brandt v. Duluth, 158 Minn, 
104, 196 NW 932; Hstabrook v. Du- 
luth, 142 Minn. 318, 172 NW 123; 
Weide v. St. Paul, 126 Minn, 491, 148 
NW 304; Latell v. Cunningham, 122 
Minn. 144, 142 NW 141; Maki v. Clo- 
quet, 116 Minn. 17, 138 NW 80; Gude 
v. Mankato, 30 Minn. 256, 15 NW 175; 
Moore v. Minneapolis, 19 Minn. 300; 
Cleveland vy. St. Paul, 18 Minn. 279. 

Miss.—Greenville v. Middleton, 124 
Miss. 310, 86 S 804, 805 [cit Cyc]; 
Whitfield v. Meridian, 65 Miss, 570, 6 
S 244, 14 AmSR 596, 4 LRA 834. 

Mo.—Sutter v.-Metropolitan St. R. 
Co., 188 SW 65; Miller v. -Missouri 
Wrecking Co., 187 SW 45; Straub v. 
St. Louis, 175 Mo. 418, 75 SW 100; 
Barr vy. Kansas City, 105 Mo. 550, 
16 SW 483; Maus vy. Springfield, 101 
Mo. 613, 14 SW 630, 20 AmSR 634; 
Squires v. Chillicothe, 89 Mo, 226, 
1 SW 238; Carrington vy. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR 108; 
Bonine v. Richmond, 75 Mo. 437; Mar- 
ket v. St. Louis, 56 Mo. 189; Cooper 
v. Caruthersville, (A.) 264 SW 46; 
Adelman vy. Altman, 209 Mo. A. 583, 
240 SW 272;. Wasson v. Sedalia, (A.) 
236 SW 399; Francis v. West Plains, 
(A.) .226 Sw 969; Kingery v. Jeffer- 
son, (A.) 190 Sw 976; Albritton v. 
Kansas City, 192 Mo. A. 574, 188 SW 
239; Starkey v. Greenville, 189 Mo. 
A. 352, 175 SW 314; Rickards v. Kan- 
sas City, 181 Mo. A. 336, 168 SW 
845; Dolding v. St. Charles, 166 Mo. 
A. 408, 149 SW 51; Lundy v. Se- 
dalia, 162 Mo. A. 218, 144 SW 889; 


Knight v. Kansas City, 113 Mo, A. 
561, 87 SW 1192; Deland v. Came- 
ron, 112 Mo. A. 704, 87 SW _ 597; 


Miller v. Canton, 112 Mo. A. 322, 87 
SW 96; Hitt v. Kansas City, 110 Mo. 
A. 713, 85 SW 669; Gerber v. Kan- 
sas City, 105 Mo. A. 191, 79 SW 717; 


Richardson v. Marceline, 73 Mo. A. 
360; Shipley v. Bolivar, 42 Mo. A, 
401; Yocum y. Trenton, 20 Mo. A. 
489. 


Mont.—May v. Anaconda, 26 Mont. 
1A 0; 667 P59: i 

Nebr.—Warner v. Wayne, 95 Nebr. 
682, 146 NW 934; O’Loughlin v. Paw- 
nee City, 88 Nebr. 244, 129 NW 271; 
Wood v. Omaha, 87 Nebr. 2138, 127 
NW 174; Olmstead v. Red Cloud, 
86 Nebr. 528, 125 NW 1101; Lincoln 
v. Smith, 28 Nebr. 762, 45 NW 41; 
Lincoln v. Woodward, 19 Nebr. 259, 
27 NW 110. 

N. H.—Parsons v. Manchester, 67 
N. H. 168, 27 A 88; Howe v. Plain- 
field, 41 NAHEE M5; 

N. Y.—Orser v. New York, 193 N. 
Y. 5387, 86. NE 523; Donnelly v. Roch- 
ester, 166 N. Y. 315, 59 NE 989; Far- 
ley v. New York, 152 N. Y. 222, 46 
NE 506, 57 AmSR 511; Harrington vy. 
Buffalo, 121 N. Y. 147, 24 NE 186; 
Bieling v. Brooklyn, 120 N. Y. 98, 
24 NE 389; Turner vy. Newburgh, 109 
N. Y. 801, 16 NE 344, 4 AmSR 453; 
Pomfrey v. Saratoga Springs, 104 
N. Y. 459, 11 NE. 43; Kunz v. Troy, 
104 N. Y. 344, 10 NE 442, 58 AmR 
508; Goodfellow v. New York, 100 N. 
Y. 15, 2 NE 462; Russell v. Canas- 
tota, 98 N. Y. 496; Saulsbury v. 
Ithaca, 94 N. Y. 27,246 AmR 122; 
Niven v. Rochester, 76 N. Y. 619; 
Weed v. Baliston Spa, 76 N. Y. 329; 
Hume v. New York, 74 N. Y. 264, 
57 HowPr 359 [rev 9 Hun 674], 47 


NSY 639%, Todd va troy, 61) New, 506: 
Diveny v. Elmira, 51 N. Y. 506; Re- 
qua v. Rochester, 45 N. Y. 129, 6 AmR 
52; Schmidt v. New York, 179 App. 
Div. 671, 167 NYS 25 [aff 228 N. Y. 
573 mem, 127 NE 921 mem]; Schmidt 
v. New York, 179 App. Div. 667,-167 
NYS 23 [aff228 N. Y. 572 mem, 127 
NE 921 mem]; Ferguson v. New- 
burgh, 174 App. Div. 554, 161 NYS 
573; Briscoe v. Mt. Vernon, 174 App. 
Div. 200, 160 NYS 924; Hayman vy. 
New York, 163 App. Div. 195, 148 
NYS 63; Huyler v. New York, 160 
App. Div. 415, 145 NYS 650; Carlson 
v. Dunkirk, 1388 App. Div. 368, 123 
NYS 215; McKee v. New York, 135 
App. Div. 829, 120 NYS 149; Moriarty 
v. New York, 132 App. Div. 10, 116 
NYS 323 [aff 197 N. Y. 544 mem, 91 
NE 1117 mem]; McDonald y. Degnon- 
McLean Contracting Co., 124 App. 
Div. 824, 109 NYS 519; Dickerman 
vi “Weeks; 108) App. Div. 25-T> 95 
NYS!) 71456 "Leary Aw. . Yonkers, (95 
App. Div. 126, 38 NYS 829; Walden 
v. Jamestown, 79 App, Div. 433, 80 
NYS 65, 12 AnnCas 313 [aff 178 
N. Y. 213, 70 NE 466]; Sweet v. 
Poughkeepsie, 75 App. Div. 274, 78 
NYS 60; Archer y. Mt. Vernon, 57 
App. Div. 32, 67 NYS 1040; Fisher 
v. Mount Vernon, 41 App. Div. 293, 
58 NYS 499; O’Hara v. Buffalo, 39 
App. Div. 4438, 57 NYS 367; Wil- 
liams v. Brooklyn, 33 App. Div. 539, 
53 NYS 1007; Brewer v. New York, 
31 App. Div. 244, 52 NYS 865; Laver- 
dure v. New York, 28 App. Div. 65, 
50 NYS 882; Smith v. New York, 17 
App. Div. 438, 45 NYS 239; Stone v. 
Poughkeepsie, 15 App. Div. 585, 54 
NYS 609; Briel v. Buffalo, 90 Hun 
93) Bb NYS= 359) fafi 156) N.Y 699 
mem, 51 NE 1089 mem]; Kirk v. 
Homer, 77 Hun 459, 28 NYS 1009; 
Foels v. Tonawanda, 75 Hun 363, 27 
NYS 1138; Dougherty v. Horseheads, 
73 Hun 443, 26 NYS 642; Mosey v. 
Troy, 61 Barb. 580; Smid v. New 
York, 49 N. Y. Super. 126; Reinhard 
v. New York, 2 Daly 243; Hisman v. 
Consolidated Gas Co., 119 Misc. 726, 
197 NYS 251; Servoss v. Amsterdam, 
64 Misc. 667, 120 NYS 280 [aff 137 
App. Div. 935 mem, 121 NYS 1148 
mem]; Strobel vy. New York, 15 Misc. 
115, 36 NYS 814; Lynch Vv. Buffalo, 
6 Mise, 583, 27 NYS 303; Tucker y. 
O’Brien, 117 NYS 1010; Sherman y. 
Oneonta, 21 NYS 1387; Ryan v. New 
York, 13 NYSt 550; Gillrie v. Lock- 
port, 12 NyYySt 707 [rev on other 
grounds 122 N. Y. 403, 25 NE 357]; 
Thompson y. Albany, 8 NYSt 518; 
Higgins v. Salamanca, 6 NYSt 119; 
Walker vy. Lockport, 43 HowPr 366. 

N. C.—Willis v. New Bern, 191 N. 
C. 507, 132 SE 286; Bailey v. Ashe- 
ville, 180), NEG) 645, 105 SEH 326; 
Seagraves Vv. Winston} *1'70- N.C: 618, 
87 SH 507; Foster v. Tryon, 169 N.C. 
182, 85 SE’ 211; Bailey v.-Winston, 157 
N. C. 252, 72 SE 966; White v. New 
Bern, 146 N. C. 447, 59 SE 992, 125 
AmSR 476, 13 LRANS 1166. 

N. D.—Carpenter v. Dickey, 26 N. 
D. 176, 148 NW 964. 

Oh.—-Bello Wh Cleveland, 106 Oh. 
St. Sa eA se NB “b2Gieethet se Ohm A, 
297]; Kittredge vy. Cincinnati, 6 Oh. 
Cir, Ct: NS. 646, 28 Oh. Cir’ Cty 100% 
Matthews v. Toledo, 21 Oh. Cir. Ct. 
69, 11 Oh. Cir. Dec. 375; Cincinnati v. 
Frazer, 18sOh: "Cir Ct? 50)°9 Oh Cir: 
Dec. 487; Toledo v. Celestia Center, 
ee Oh. Cir. Ct. 308, 8 Oh. Cir. Dec. 

Okl. —Chickasha v. Daniels, 251 P 
978; Miami v. Finley, i112 Ok1. mye 
240 P 317; Armstrong v. Tulsa, 102 
Okl. 49,°226 P 560, 563 [eit Cyel: 
Tulsa v. Wells, 79 Okl. 39, 191 P 
186; Cushing vy. Bowdlear, 74 Okl. 
138, 177 P 561; Duncan vy. Brown, 
69 OkI. 246, 172 P 79> Lawton v. 
Hills, 53 Okl. 248, 156 P 297; Norman 
ve iTeel, 12) (Oki 695169" Pe vol 

Or.—Cartano v. Athena, 90 Or, 586, 
ANTiGu ey aioe 

Pa.—Lawrence v. Scranton City, 284 
Pa. 215, 130 A 428, 41 ADR 454; 
Davis v. Shenandoah Borough, 273 Pa. 
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could not have known of it.°* But where the de- 
fect can be noticed only by a close inspection, the 
length of time it has existed becomes immaterial. 

Determination of time required to give construc- 
Except in so far as the question may 


tive notice. 
be controlled by express charter or 
sion,?® there is no fixed or definite 


501, 117 A 207; Calligan v. Monon- 
gahela City, 272. Pa. 28, 115 -A 869; 
Frazier v. Butler Borough, 172 Pa. 
407%, 33 A 691, 51 AmSR. 739; Fee v. 
Columbus, 168 Pa. 382, 31 A 1076; 
Philadelphia v. Smith, 16 A 493; Mc- 
Eauehiin: wv. Corry, (1% Pas 209) 28 
AmR 432; Duvall v. New Castle, 74 
Pa. Super, 573; Corcoran v. Phila- 
delphia, 70 Pa. Super, 512; Green -v. 
Philadelphia, 63 Pa. Super. 121; Ger- 
ber v. Philadelphia, 60 Pa. Super. 
119; Cousins v. Warren Borough, 54 
Pa. Super. 136; Mosier v. Hast 
Stroudsburg Borough, 53 Pa. Super. 
377; Edwards v. Williamsport, 36 Pa. 
Super. 43; Rife v. Middletown, 32 Pa. 
Super. 68; Meachem vy. Coraopolis 
Borough, 31 Pa. Super. 150; Honick- 
son v. Philadelphia, 28 Pa. Co. 506. 

S. D.—Schuler v. Mobridge, 44 S. 
D. 488, 184 NW 281; Gellenbeck v. Mo- 
bridge, 40 S. D. 157, 166 NW 6381. 

Tenn.—Poole v. Jackson, 93 Tenn. 
62, 23 SW 57; Hudkins v. Martin, 7 
Tenn. Civ. A. 547. 

Tex.—Palestine v. Hassell, 15 Tex. 
Civ. A. 519, 40 SW 147. 

Utah.—Tucker v.. Salt Lake City, 
10 Utah 173, 37 P 261 [rev on other 
grounds) 166.0, 0S3. 70%, L714 SCt71i%, 
41 L. ed. 1172]; Naylor v. Salt Lake 
City, 9. Utah? 4915.35 2509. 

Va.—Erle v. Norfolk, 139 Va. 38, 
123 SE 364; Portsmouth v. House- 
man, 109 Va. 554, 65 SEH 11; Lynch- 
burg v. Wallace, 95 Va. 640, 29 SH 
675; Moore v. Richmond, 85 Va. 538, 
8 SE 387. 

Wash.—Colquhon v. Hoquiam, 120 
Wash. 391, 207 P 664; Peterson V. 
Seattle, 100 Wash. 618, 171 P 657) 


173 P 636; Lichtenberg v. Seattle, 94 
Wiash.. 391, :162.-P 5343. Naylor. «v. 
Spokane, 91 Wash. 629, -158 P 478; 


Apker v. Hoquiam, 51 Wash. 567, 99 
P 746; Austin y. Bellingham, 45 Wash. 
460, 88 P 834; Hammock v, Tacoma, 
44 Wash. 6238, 87 P 924; Short v. 
Spokane, 41 Wash. 257, 83 P 183; 
Shearer v. Buckley, 31 Wash. 370, 72 
P 76; Piper v. Spokane, 22 Wash, 147, 
60 P 1388; Devenish v. Spokane, 21 
Wash. 77, 57 P 840; Sproul v. Seattle, 
17 Wash. 256, 49 P 489; Lorence v. 
Ellensburgh, 13 Wash. 341, 43 P 20, 
52 AmSR 42; Sutton v. Snohomish, 
ae Wash. 24, 39 P 273, 48 AmSR 

47. 

Wis.—Vogel v. Otto, 182, Wis. 1, 
195 NW 859; Marlow v. Fond du 
Lac, 141 Wis. 74, 123 NW 627; Cooper 
v. Milwaukee, 97 Wis. 458, 72 NW 
1130; West:v, Eau Claire, 89 Wis. 31, 
61 NW 313; Smalley v. Appleton, 75 
Wis. 18, 483 NW 826; Johnson v. 
Milwaukee, 46 Wis. 568, 1 NW 187; 
Hall v. Fond du Lac, 42 Wis. 274; 
Colby v. Beaver Dam, 34 Wis. 285; 
Goodno v. Oshkosh, 28 Wis. 300. 

Can.—Jamieson v. Edmonton, 54 
Can. S. C. 448, 36 DomLR 465, [1917] 
1 WestWkly 1510 [allowing app on 
facts 9 Alta. L, 253, 27 DomLR 168, 
9 WestWkly 1287, 33 WestLR 851]. 

Man.—Bell vy. Winnipeg, 29 Man. 
401, [1919] 2 WestWkly 535; Couch 
v. Louise, 16 Man. 656. 

Ont.—Gignec v. Toronto, 11 Ont. L. 
611, -7 .OntWR  696;) Dugas. v;.( St. 
Catharines, 17 OntWWN 361. 

Que.—Gaffney v. Montreal, 16 Que. 
Super. 260. 

Time allowed to make repairs, etc. 
see supra § 1788. 
tee Ariz.—Pheenix v. Clem, 237 P 

D. C.—District of 
Blackman, 32 App. 32. 

Ga.—Dawson y. McGill, 28 Ga. A. 
300, 111 SE 75. 

Ill.—O’Donoghue v. Chicago, 167 Ill. 
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statutory provi- 
rule as to what 


A. 349. 

Ky.—Bickel Asphalt Pav. Co. 
Yeager, 176 Ky. 712, 197 SW 417. 

Mo.—Van de Vere v. Kansas City, 
(A.) 18 SW 785; Miller v. Kansas 
City, 157 Mo. A. 533, 137 SW 998. 

N. Y.—Cohen v. New York, 204 N. 
Y. 424, 97 NE 866, 39. LRANS 985; 
Orser v. New York, 193 N. Y. 5387, 
86 NE 523; Pemberton vy. Albany, 196 
App. Div. 831, 188 NYS 245. 

S- D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Wis.—Green v. Reedsburg, 162 Wis. 
101, 155 NW 938. 

And see cases infra § 1825. 

94. Pickens v. Kankakee, 200 Ill. 
A. 547; Powell v. Bowen, 92 Ill. A. 
453 (where it is said that it is only 
reasonable that notice of latent de- 
fects should not be so readily pre- 
sumed from their continuance as open 
and notorious ones); Green y. Phila- 
delphia, 63 Pa. Super. 121. 

Duty of inspection see infra § 1827. 
Hiddena defects generally see infra 


Vv. 


§ 1826. 
95. See cases infra this note. 
[a] In Massachusetts (1) under 


former statutes, the municipality was 
absolutely liable if the defect had 
existed twenty-four hours, and if the 
defect had existed a less time was 
liable provided it had “reasonable no- 
ticesy Hutchins v. Littleton, 124 
Mass. 289; Whitehead vy. Lowell, 124 
Mass. 281; Monies v. Lynn, 121 Mass. 
442, 124 Mass. 165; Blood v. Hub- 
bardston, 121 Mass. 233; Crosby v. 
Boston, 118 Mass. 71; Hodgkins v. 
Rockport, 116 Mass, 573; Maccarty v. 
Brookline, 114 Mass. 527; Harriman vy. 
Boston, 114 Mass. 241; Bodwell v. 
North Andover, 110 Mass. 511 note; 
George v. Haverhill, 110 Mass. 506; 
Crocker v. Springfield, 110 Mass. 1354; 
Ryerson v. Abington, 102 Mass. 526; 
Howe v. Lowell, 101 Mass. 99; Winn 
v. Lowell, 1 Allen 177; Flagg v. 
Millbury, 4 Cush. 248; Brady v. Low- 
ell, 3 Cush; 121. _ (2): But since 1877 
(Pub. St. [1882] c 52 § 18), the mu- 
nicipality is liable only if it has 
ad “reasonable notice” and has been 
lacking in reasonable care and dili- 
gence. Whitnev v. Lowell, 151 Mass. 
212, 24 NE 47; McGaffigan v. Bos- 
ton, 149 Mass. 289,21 NE 871; Hinck- 
ley v. Somerset, 145 Mass. 326, 14 
NE 166; Blake v. Lowell, 143 Mass. 
296, 9 NE 627; Hanscom v. Boston, 
141 Mass. 242, 5 NE 249; Post v. 
Boston, 141 Mass. 189, 4 NE 815; 
Hayes v. Cambridge, 136 Mass. 402, 
138 Mass, 461; Rooney v. Randolph, 
128 Mass. 580. 

[b] In Michigan, under Comp. L. 
(1915) § 4589, proof .that a defect 
in a sidewalk existed thirty days or 
more before the injury creates a con- 
clusive presumption of notice to the 
city, and proof of notice is unneces- 
sary. Wilkinson v. Grand Rapids, 
228 Mich. 120, 199 NW 600. 

[c] In Wisconsin (1) a charter 
provision declaring that a city should 
not be liable for defects, ete., unless 
it appeared that municipal officers 
had knowledge thereof and _ that 
such knowledge should not be pre- 
sumed unless the defect existed three 
weeks before the injury ‘provided, 
however, that nothing here contained 
shall be so considered as to mean 
that knowledge shall be presumed be- 
cause such three weeks had elapsed,” 
was held to give the city three weeks 
in which to discover and remove the 
defect. Byington v. Merrill, 112 Wis. 
211, 88 NW 26; Rhyner v. Menasha, 
107 Wis. 201, 83 NW 303; Studley 
v. Oshkosh, 45 Wis. 380. (2) But the 
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length of time would be required in order to justify 
an inference of notice on the part of the munici- 
pality, but each case must depend upon the facts 
and peculiar cireumstances attending and surround- 
ing it,°* such as the character and conspicuity of | 
the defect or obstruction,®*” the notoriety there- 


fact that the defect has existed for 
three weeks is held to have no more 
force in charging the officers with no- 
tice than it had before the law was 
enacted, and a plaintiff not relying 
upon previous knowledge of the de- 
fect by the officers must show that 
the defect existed for three weeks 
and also such a state of facts as 
will charge the proper city Officers 
with notice of the defect before the 
accident happened. Rhyner,v. Me- 
nasha, supra; Sullivan y. Oshkosh, 
55 Wis. 508, 13 NW 468. (3) Under 
a provision that the city should not 
be liable unless it be shown that one 
of the city officers had actual knowl- 
edge of the defect three days prior 
to the accident, it was held that no 
city official could have such notice 
where the defect had existed only a 
few days before the accident, and 
that in such a case if it is shown 
that the city had actual knowledge 
of the defect before the accident, 
through its proper officers, such pro- 
vision has no application. Cantwell 
aye ese™ 71 Wis. 463, 37 NW 


§ Notice of snow or ice see supra 
Statutes requiring actual notice see 
supra § 1822. 
96. D. C—O’Dwyer vy. Northern 
Market Co., 24 App. 81. 


Ill Ottawa v. Hayne, 114 Ill. A. 
21 [aff 214 Ill. 45, 73 NE 385]. 
Ind.—Linton vy. Jones, 75 Ind, A. 


320, 130 NE 541. 
Iowa.—Parks v. Des Moines, 195 
Iowa 972, 191 NW 728. 
Miss.—Greenville v. Middleton, 124 
Miss. 310, 86 S 804, 805 [cit Cyc]. 


Mo.—Miller v. Canton, 112 Mo. A. 
322, 87 SW 96; Gerber v. Kansas 
City, 105 Mo. A. 191, 79. -SW 717; 


Reed _v. Mexico, 101 Mo. A. 155, 76 
SW. 53. 

N. Y.—Pemberton v. Albany, 196 
App. Div. 831, 188 NYS 245; Tabor v. 
Buffalo, 136 App. Div. 258, 120 NYS 
1089 [withdrawal of app granted 203 
N. Y. 607 mem, 96 NE 1132 mem]; 
Ferguson v. Waverly, 128 App. Div. 
69.7, 112 NYS 891. 

N.. C.—Foster v. Tryon, 169 N. CG 
182, 85 SE 211; Bailey v. Winston, 
167 ON. C.5252,° 72" SH. 966: 

Oh.—Kittredge y. Cincinnati, 6 Oh. 
Cin Ct. SN--"S: 646," 28 "Oh Gis 3 Cts 


100. 
Okl.—Picher v. Barrett, 120 Okl. 
Duncan vy, Brown, 


66, 249. P -739; 
69 Okl. 246, 172 P 79; Lawton v. 
Hills, 538 Okl. 248, 156 P 297. 

Pa.—F razier v. Butler Borough, 172 


Pa. 407, 33 A 691, 51 AmSR 739. 


Va.—Portsmouth, v: Lee, 112° Va. 
419, 71 SE 630. x 
Wash.—Peterson v. Seattle, 100 


Wash. 618, 171 P 657, 173’ P 686. 
oo dig ae of rules see infra § 


Question for court or ju in- 

anaes AU cat La 
f . S—Balls v. W 

pen teas. oodward, 51 


Ala.—Montgomer v. Wright 2 
Ala. 411, 47 AmR 422. act 
Colo.—Denver y. Hyatt, 28 Colo: 


129, 68 P 408. 


D. C.—Larmon y. District of Co- 
lumbia, 16 D. C. 330 


lll.—McLeansboro vy. Tra 
I, A. 524 mete aad 


Ind,—Monticello y. Kennard, 7 Ind. 
A, 135, 84 NE 454, 
Iowa.—Thomas v. 58 
tows Roe NW 849. 
an.—Union St. R. Co. v. Stone, 54 
Kan. 83, 37 P 1012; Salina v.:Tros- 
per, 27 Kan. 544. 


Brooklyn, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


-_ 


§§ 1824-1825] 


of,°S and its location as regards the extent of travel,®® 
due weight being given to the consideration that mu- 
nicipal authorities, with their multiplied duties, ean- 
not be expected to act with the promptness and celer- 
ity of individuals conducting their private’ affairs. 

Continuity of defect or ‘obstruction. 
the defect or obstruction is not absolutely continu- 
ous, but is the result of a frequently repeated un- 
lawful act, the municipality may be affected with 
notice as if the defect were continuously existent.” 


Mass.—Donaldson y, Boston, 16 
Gray 508 


go eg Urtel v. Flint, 122 Mich. 65, 
Middleton, 124 


NW 991. 

Miss.—Greenville vy. 
Miss. 310, 86 S 804, 805 [cit Cyc]. 

Mo.—Merritt v. Kinloch Tel. Co., 
215 Mo. 299, 115 SW 19; Dolding v. 
re Charles, 166 Mo. A, 403, 149 SW 

Nebr.—Warner v. Wayne, 95 Nebr. 


682, 146. NW 934. 
N. Y.—Donnelly v. Rochester, 166 
N. Y¥. 315, 59 NE 989; Kunz v. Troy, 


es N. =. 344, 10 NE 442, 58 AmR 

Pa. LoMNziex v. Butler Borough, 172 
Par e20te (3S eA* 691! “bt? VAMSR 139: 
Philadelphia v. Smith, 16 A 493. 

Utah.—Jones v. Ogden City, 32 
Utah 221, 89 P 1006. 

[al Time enough for people gen- 
erally to observe the defect or for 
it to become generally known is suf- 
ficient to support the inference of no- 
tice. Albrittin v. Huntsville, 60 Ala. 
486, 31 AmR 46; Chicago v. Fowler, 
60 Ill. 322; Brownlee v. Alexis, 39 
Ill. A. 185 (a week); Evansville v. 
Wilter, 86 Ind. 414; Thomas vy. Brook- 
lyn, 58 Iowa 438, 10 NW 849; Hunter 
te i eb 137 Mich. 53, 100 NW 

98. Colo.—Denver v. Dean, 10 

v. Brooklyn, 58 
Iowa 438, 10 NW 849. = 


Colo. 375, 16 P 30,.3 AmSR 594. 
Md.—Delmar vy. Venables, 125 Md. 


471, 94 A 89. 

Mass.—Donaldson vy. Boston, 16 
Gray 508. 

.Minn.—Lindholm v. St. Paul, 19 
Minn. 245. 


Miss.—Greenville v. Middleton, 124 
Miss. 310, 86 S 804, 805 [cit Cyc]. 

Pa.—Davis v. Shenandoah Borough, 
ise ban p01) tyes 207: 

Wash.—Hlster v. Seattle, 18 Wash. 
304; D1 © 394. 

Wis.—Smalley v. Appleton, 75 Wis. 
18, 43 NW 826. 

99. D. C.—Potomaec Hlectric Power 
Co. v. Hemler, 47 App. 34. 

Ga. —Dempsey v. Rome, 94 Ga. 420, 
20 SE 335. 

Ill.—Chicago v. Fowler, 60 Ill. 322; 
pee ee ty v. O'Riley, SH) RU FNS 
15 


pew —Baxter v. Cedar Rapids, 103 
Iowa 599, 72 NW 790. 

Ky. _—Lebanon v. Graves, 178. Ky. 
749, *i99 SW 1064, LRA1918B 1016. 

Mass. —Harriman v. Boston, 114 
Mass. 241. 

Minn.—L’Herault v. Minneapolis, 69 
Minn. 261, 72 NW 73. 


Mo.—Carrington v. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR 108. 
H.— Parsons v. Manchester, 67 


N. 
Ne Ho. 1637-27 A '88 

N. Y.—Cohen v. New York, 204 N. 
Y. 424, 97 NE 866, 39 LRANS 985; 
Briel v. Buffalo; 90 Hun 93, 35 NYS 
859 [aff 156 N. Y. 699 mem, 51 NE 
1089 mem]; Tucker v. O’Brien, 117 
NYS 1010. 

N, C.—Foster v..Tryon, 169° N.C. 
182, 85 SH 211. 

Oh.—Kittredge v. Cincinnati, 6 Oh. 
Cir. Ct. N. S. 646, 28 Oh. Cir. Ct. 100. 

Ss. D.—Schuler v. Mobridge, 44 S. 
D! isa 184 NW 281. 


Tex.—Henderson v. Fields, (Civ. 
A.) 194 SW. 1008. 
Utah.—Jones v. Ogden City, 32 


Utah 221, 89 P 1006; Scoville v, Salt 

Lake City, 11 Utah 60, 39° P 481, 
Wash.—Peterson v. Seattle, 100 

Wash. 618, 171 P 657, 173 P 636. 
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Although 
notice has been 


Ont.—Gignec v. Toronto, 11 Ont, L. 
611, 7 OntWR 696. 

[a] For example, when a defect in 
a sidewalk exists in a dense business 
section of a large city, where the 
city is charged with a much greater 
degree of care, it ought to be pre- 
sumed to know of defects which do 
or might be reasonably expected to 
endanger persons traveling thereon, 
very soon after they come into ex- 
istence. Peterson v. Seattle, 100 
Wash, 618, 171 P 657, 173 P 636. : 

1. Kunz v.. Troy; 104 NY. 344, 
10 NE 442, 58 AmR 508; Creadick v. 
Philadelphia, 18 Pa. Dist. 803. 

2. Augusta v. Hafers, 61 Ga. 48, 
34 AmR 95; Rome v, Brooks, 7 Ga. 
A. 244, 66 SE 627; McGaffigan v. 
Boston, 149 Mass. 289, 21 NE 371; 
Davis v; Corry City, 154. Pa.—598, 
26 A 621. 

[a] Long-continued habit.—A mu- 
nicipality was held to be affected 
with notice of a long-continued habit 
‘of leaving a cellar door in the high- 
way open at frequent intervals. 
Chapman y. Macon, 55 Ga. 566. 

3 Vance v. Kansas City, 123 Mo, 
A, 644, 100 SW 1101. 

4. Vance y. Kansas City, 123 Mo. 


A, 644, 100 SW 1101. : 
fa] Tlustration. — Unloading at 
short intervals separate loads of 


stone at the same place. Vance v. 
Kansas City, 123 Mo. A. 644, 100 SW 
1101. 

5. Colo.—Denver v. Murray, 18 
Colo. A, 142, 70 P 440 (derrick stand- 
ing in a street for a year). 


Del.—Robinson vy. Wilmington, 13 
Del. 409, 32 A 347. 
D. C.—Larmon vy. District of Co- 


16 D. C. 330 Cwhere a hole 
four feet long, two feet wide, and 
one foot deep remained in a side- 
walk of a city street for a year). 
Til—Aurorary. Hillman, 90 Tl 62; 
Galesburg v. Higley, 61 Tl. 287; Mi- 
randa v. Collinsville, 206 Ill. A. 166 
(where steel pipes projecting about 
six inches above a sidewalk at its 
outer edge were allowed to remain 
for several years); Dinneen v. Otta- 
wa, 200 Ill. A. 308. 
Ind.—Indianapolis v. Barthel, 194 
Ind. 278, 141 NE 3389, 142 NE 409; 
Hvansville v. Wilter, 86 Ind. 414 
(where an obstruction had been upon 
the sidewalk for a year as testified by 
one witness, and for months as stated 
by another). 
Ky.—Lebanon.v. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016 
(three years); Newport v. Miller, 93 
Ky. 22, 18 (SW 8385, 13 Kyl 889 
(where a stump intended for a hitch- 
ing post had been standing for six- 
teen months without, being provided 
with rings or in any way for use as 
a hitching post); Louisville v. 
Brewer, 72 SW 9, 24° KyL 1671 
(where an obstruction consisting of a 
post two and one-half feet high stood 
in a street for more than three years). 
Mass.—Valvoline Oil Co. v. Win- 
throp, 235 Mass. 515, 126 NE 895. 
Mich.—Cutcher v. Detroit, 139 Mich. 
186, 102 NW 629 (obstruction in the 
shape of disused street railway tracks 
in a street existing for two and one- 
half years). : 
Miss.—Whitfield v. Meridian, 66 
Miss. 570, 6 S 244, 14 AmSR 596, 4 
LRA 8384 (where a sidewalk at the 
intersection of two streets ended in 
a precipitous descent of five or six 
feet, which condition existed for 
years). 
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Where the obstruction is maintained by a series of 
acts, the obstruction will be deemed continuous ;* 
and in considering the time of its existence, as bear- 
ing on the question of implied notice, the time will 
be reckoned from the first act of the series.* 

[§ 1825] (b) Application of Rules. Constructive 


imputed to a municipality where, 


in connection with the other circumstances, the de- 
fective condition had existed for a year or more,° 
for a month or more but less than a year,® for a 


Mo.—Francis v. West Plains, (A.) 
226 SW 969; Dolding v. St. Charles, 
166 Mo. A. 403, 149 SW 561. 

Nebr.—O’ Loughlin v. Pawnee City, 
88 Nebr. 244, 129 NW 271. 

N. Y.—Donnelly v. Rochester, 166 
N. Y¥. 315, 59 NE 989; Goodfellow v. 
New York,.100 N. Y. 15, 2 NE 462; 
Rankert v.-Junius, 25 App. Div. 470, 
49 NYS 850; Beltz v. Yonkers, 74 Hun 
73, 26 NYS 106 [rev on other grounds 
148 N. Y. 67, 42 NE 401];. Lane v. 
Haneock, 6% Hun 62387 22) NYS470 
[rev on other grounds 142 Ye er: 
387 NE 473]; Bullock v. Durham, 
Hun 380, 19 NYS 635; Tucker pe 
O’Brien, 117 NYS 1010; Diamond v. 
Brooklyn, 36 NYS 97. 

N. C.—White v. New Bern, 146-.N. 
C. 447, 59 SH 992, 125 AmSR 476, 13 
LRANS 1166 (obstruction on side- 
walk. for thirty years). 

Pa.—Davis v. Shenandoah Borough, 
21 3aP.a:) 550 Ae AGiz 07 


Wash.—Hammock v. Tacoma, 44 
Wash. 628, 87 P 924. 

Wis.—Vogel v. Otto, 182 Wis. 1, 
195 NW 859; Laue v. Madison, 86 


Wis. 4538, 57 NW 93; 
Berlin, 34 Wis. 357. 

6. Ala.—Montgomery v. Wright, 72 
Ala. 411, 47 AmR 422 (existence or 
a washout eighteen inches wide and 
about one foot deep in a sidewalk 
for several months). 
~ Colo.—Denver:v. Hyatt, 28 Colo. 129, 
63 P 403. (a plainly visible defect im 
a sidewalk which had existed for two 
months prior to the accident). 

Ill. Chicago v. Davies, 110 Ill. 
Al 427.3 Joliet v.eYounes) 6lAlleAy 
eee Chicago vil Crookers 2.7011, CeA 


Ind.—Valparaiso v. Chester, 176 
Ind. 6386, 96 NE 765 (where a flag- 
stone projecting eight inches above 
the surface of the street, and a de- 
pression a foot deep at the side of 
such flagstone, had existed for two 
months); Michigan City v. Boeck- 
ling, 222) “Inds 39,423) INE) sds) 1¢Six 
months); Indianapolis v. Murphy, 91 
Ind. 382; New Albany v. Slattery, 
72 Ind, A. 508, 124 NE 755 (six 
months); Frankfort v. Coleman, 19 
Ind. A. 368, 49 NE 474, 65 AmSR 
412 (where half a dozen holes six 
inches in diameter had existed from 
April to July). 

Iowa.—Cason v. Ottumwa, 102 Iowa 
99, 71 NW 192 (where a billboard 
weighing one hundred and _ (forty 
pounds was allowed to stand for 
four or five months near the side- 
walk without any fastening to pre- 
vent its being blown down); Rosen- 
berg v. Des Moines, 41 Iowa 415 (ex- 
cavation defectively filled which had 
existed for nearly two months). 

Ky.—Louisville v. Bott, 151 Ky. 
578, 152 SW 529; Mayfield v. Hugh- 
ley, 1385 Ky. 532, 122 SW 838 (ob- 
struction in sidewalk existing for 
three months). 

Md.—Burns vy. Baltimore, 138 Md. 
582, 115 A 111 (three months); Bal- 
timore v. Bassett, 132 Md. 427, 104 
A 39 (where a depression in pave- 
ment two to four inches deep and 
five feet in diameter existed for sev- 
eral months at a point established 
by ordinance for stopping cars). 

Mich.—Urtel vy. Flint, 122 Mich. 65, 
80 NW 991 (defect in sidewalk which 
had existed for several months and 
could be seen for two or three rods); 
Rodda v. Detroit, 117 Mich. 412, 75 
NW 9389; Tice v. Bay City, 84 Mich. 
461, 47 NW 1062. 


Barstow vy. 
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week or more but less than a month,’ for less than 
a week and more than a day,® or for a day or less.® 
Generally, however, notice has not been implied 


Minn.—Moore vy. Minneapolis, 19 
Minn. 300. 
Mo.—Merritt v. Kinloch Tel. Co., 


215 Mo. 299, 115 SW 19 (depression 
in sidewalk existing more than two 
months); Maus v. Springfield, 101 
Mo. 613, 14 SW 630, 20 AmSR 634; 
Market v. St. Louis, 56 Mo. 189; Ross 
v. St. Joseph, (A.) 250 SW 625 (four 
weeks); Adelman v. Altman, 209 Mo. 
A. 583, 240 SW 272; Wasson v. Se- 
dalia, GAS): “236 SW 3993) Yocum v. 
Trenton, 20 Mo. A. 489. 

Nebr.—Lincoln v. Smith, 28 Nebr. 
762, 45 NW 41. 

N. Y.—Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 442 
(two or more months) ; Buckhout 
v. Niagara Falls, 199 App. Div. 268, 
193 NYS 88; Warner vy. Randolph, 18 
App. Div. 458, 45 NYS 1112 (absence 
for six weeks or more of guardrail 
from outside of a curve in a side- 
walk to protect from an embank- 
ment); McVee v. Watertown, 92 Hun 
306, 36 NYS 870; Pettengill v, Olean, 
20 NYS 367 [aff 141 N. Y. 573 mem, 
36 NE 345 mem]; Strobel v. New 
York, 15 Misc. 115, 36 NYS 814 (dan- 
gerous defect in sidewalk which had 
existed for three months). 

Pa.—Philadelphia v. Smith, 16 A 
493 (patent defect which had existed 
five or six weeks). 

Tenn.—Park City v. Owens, 7 Tenn. 
Civ. Ay359: 


Wash.—Colquhon vy. Hoquiam, 120 
Wash. 391, 207 P 664; Apker v. 
Hoquiam, 51 Wash. 567, 99 P 746 


(thirty days); Austin v. Bellingham, 
45 Wash. 460, 88 P 834 (two months), 

Wis.—West v. Hau Claire, 89 Wis. 
31, 61 NW 318 (hole in sidewalk 
which had existed for six months); 
Hall v. Fond du Lac, 42 Wis. 274. 

Man.—Couck .v. Louise, 16 Man. 
656 (existence of barbed wire fence 
across street for more than three 
months). 

7. D. C.—Potomac Electric Power 
Co. v. Hemler, 47 App. 34 (existence 
of a gas box with the top broken 
off, in a sidewalk in a thickly set- 
tled part of a city, for more than 
two weeks). 

Ga.—Dempsey v. Rome, 94 Ga. 420, 
20 SE 335 (hole in plank crossing 
in frequented street, existing for 
two weeks). 

Ill.—Bloomington vy. Annett, 16 Ill. 
AZ 199 


Iowa.—Baxter v. Cedar Rapids, 103 
Iowa 599, 72 NW 790 (ten days’ or 
two weeks’ existence of a defect in 
a crossing in a thickly inhabited 
part of the city); Ronn vy. Des Moines, 
78 Lowa 63, 42 NW 582 (defect visible 
ten or fifteen feet away had existed 
for four weeks). 

Minn.—L’Herault v. Minneapolis, 
69 Minn. 261, 72 NW 73 (cover of 
coalhole which had been defective for 
two weeks, in a much traveled side- 
walk). 

Mo.—Miller v. Missouri Wrecking 
Co., 187 SW 45 (where a pile of 
I-beams remained on unimproved 
portion of paved street between side- 
walk and property line for seven 
weeks); Starkey v. Greenville, 189 
Mo. A. 352, 175 SW 314 (three weeks). 

N. Y¥.—Moriarty v. New York, 132 
App. (Dive2L0;- 116. NYS. 3238 fiafft 197 
N. Y. 544 mem, 91 NE 1117 mem] 
(two weeks); Sweet v. Poughkeepsie, 
75 App. Div. 274, 78 NYS 60 (two 
or three weeks); O’Hara v. Buffalo, 
39 App. Div. 443, 57 NYS 367 (where 
a trench dug ina street by a private 
person remained unguarded eight 
days); Foels v. Tonawanda, 75 Hun 
363, 27 NYS 113 (hole in sidewalk 
which had existed for two or three 
weeks); Magee v. Troy, 48 Hun 383, 
1 NYS 24 [aff 119 N. Y. 640 mem, 
23 NE 1148 mem] (where a deposit 
of building materials by an owner 
of adjoining premises was allowed 
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to remain for two or three weeks 
without being lighted or guarded); 
Smid v: New York, 49 N. Y. Super. 
126 (dangerous condition of sidewalk 
which had existed for two weeks); 
Ryan v. New York, 13 NYS 550. (holes 
in sidewalk existing for eight or ten 
days before the accident), 

Pa.—Gerber v. Philadelphia, 60 Pa. 
Super. 119 (existence of open trench 
for one week). 

S.. D.—Gellenbeck v. Mobridge, 40 
S. D. 157, 166 NW 631 (unguarded 
hole in sidewalk for twenty-one 
days). 

Tex.—Palestine v. Hassell, 15 Tex. 
Civ. A. 519, 40 SW 147. 

Utah. —Naylor Vv. Salt Lake City, 
9 Utah 491, 35 P 509 (pile of stones 
in street for from three to twelve 
days). 

Wash.—Austin v. Bellingham, 45 
Wash. 460, 88 P 834 (two months). 

Ont.—Gignee y. Toronto, 11 Ont, L. 
erin OntWR 696 (two weeks or 
ess). ; 

8. Ill.—Joliet v. Seward, 99 Ill. 
267 (several days where dangerous 
work was being done by the city in 
a much used street); Chicago v. Hoy, 
75 Ill. 580 (dead horse lying in street 
for thirteen hours); Chicago v. 
Fowler, 60 Ill. 822 (rope hanging 
across a crowded thoroughfare for 
several days); Murphysboro Vv. 
O’Riley, 36 al A. 157 (hole in side- 
walk of much frequented street for 
several days). 

nd.—Ft. Wayne v. Duryee, 9 Ind. 
A. 620, 37 NE 299 (where a ditch 
four feet long, two feet wide, and 
three feet deep had existed in a street 
for four days); Monticello v. Ken- 
nard, 7 Ind. A. 135, 34 NE 454 (where 
a pile of brush two feet high and 
occupying eight feet on the ground 
in a principal street remained for 
three days). 

Kan.—Salina v. Trosper, 27 Kan. 
544 (defect in sidewalk which had 
existed for months and its dangerous 
character had existed for two or 
three days). 

Mont.—Douris v. Butte, 64 Mont. 
211, 207 P 1001 (five days in sec- 
tion patrolled by police). 

N. Y.—Weed v. Ballston Spa, 76 
N. Y. 329; Ferguson v. Newburgh, 
174 App. Div. 554, 161 NYS 573 (limb 
of tree blown down by storm and 
remaining in street twenty-nine 
hours); Briel v. Buffalo, 90 Hun 93, 
35 NYS 359 [aff.156 N. Y. 699 mem, 
51 NE 1089 mem] (obstruction in a 
much used street, existing for three 
or’ four days): - Parris *'v. Green 
Island, 14 NYS 708 (mound of earth 
in a village street’ existing for sev- 
eral days). 

Can.—Jamieson vy. Edmonton, 54 
Can. S. C. 443, 36 DomLR 465, [1917] 
1 WestWkly 1510 [allowing app 9 
Alta. L. 253,,27 DomLR 168, 9 West 
Wkly 1287, 38 WestLR 851]. 

9. Harriman vy. Boston, 114 Mass. 
241 (evidence that a coalhole in a 
sidewalk on a much frequented street 
was opened early in the morning 
and at noon); Beauvais -v. St. Louis, 
169 Mo. 500, 69 SW ‘1048; 
ton v. St. Louis, 89 Mo. 208, 1 SW 
240, 58 AmR 108 (cellar door left 
open for three hours in a much fre- 
quented street); Sutter v. Kansas 
City, 188 Mo. A, 105, 119 SW 1084 
(brick placed on sidewalk one hour 
before accident); Parsons v. Man- 
chester, 67 N.,H. 163, 27 A 88 (pile 
of dirt left in a much traveled street 
for about ten hours). 

10. D. C—District of Columbia v. 
Blackman, 832 App. 22 (four hours). 

ja.—Jackson v. Boone, 93 Ga. 662, 
20 SE 46; Chapman v. Macon, 55 Ga. 
566 (fifteen minutes); Dawson v. Mc- 
mul, 28 Ga, A. 300, i111 SH 75. 


nd.—Warsaw v. Dunlap, 112 Ind. 
ane: 11 NE 628. 14 NE 568 (where 


an obstruction created by a third per-'a gate had been made 


Carring- 


where the defect or obstruction had existed only for 
a day or less,!° and it has been said that ‘‘notice 
should not be imputed where the defects are of re- 


son and which had existed one and 
three-quarters hours before the in- 
jury was held not te have remained 
long enough to charge the city with 
notice). 

Iowa.—Theis gas v. Belle Plaine, 81 
pend, 118, 46 W 854 (an hour or 
wo). ; 

Ky.—Hazelrigg v. Frankfort, 92 
SW 584, 29 KyL 207 (three hours); 
Canfield v. Newport, 73 SW 788, 24 
KyL 2213 (where a manhole in a 
street was opened by boys in the 
forenoon and a barrel was immedi- 
ately placed over it by a citizen 
which was removed at night by some 
unauthorized person and before day- 
light an accident was caused by 
the opening). 

Mass.—Leary v. Newburyport, 216 
Mass, 225, 103 NE 477; Craig v. Leo- 
minster, 200 Mass. 101, 85 NE 855 
(rope used in moving a building and 
left stretched above a street at night 
for not more than forty-five minutes 
before accident). 

Mich.—Dittrich v. Detroit, 98 Mich. 
245, 57 NW 125. 

Miss.—Butler v. Oxford, 69 Miss. 
618, 138 S 626 (where an hour or two 
during which objects were placed in 
a ditch by the Side of a street, and 
which frightened plaintiff's horse, is 
held not sufficient time to charge the 
municipality with notice of the pres- 
ence of such articles). 

Mo.—Miller v. Kansas City, 157 Mo. 
A. 533, 137 SW 998 (signboard left 
standing against a fence not more 
than thirty minutes). 

N. Y.—Cohen v. New York, 204 
N.Y. ta, 97 NE 866, 39 LRANS 985 
(where a city did not guard or re- 
pair a defect in a little-traveled 
street within four hours after dis- 
covery thereof by a policeman); Pem- 
berton v. Albany, 196 App. Div. 831, 
188 NYS 245 (about five hours); 
Treadwell v. Yonkers, 192 App. Div. 
421, 182 NYS 675; McKee v. New 
York, .135 App. Div: 829, 120. NYS 
149; ‘Ferguson Vv. Waverly, 128 App. 
Div. 697, 112 NYS 891 (less than an 
hour); McFeeters v. New York, 102 
App. Div. 32, 92 NYS 79 (where the 
injury was caused by falling into a 
sewer excavation owing to the ab- 
sence of a danger signal, and it ap- 
peared that a red light was burning 
up to within one hundred and fifty- 
three minutes of the time of the 
accident, and that in the interval 
the lantern containing the light had 
been removed and broken without the 
knowledge of defendant); Dorn v. 
Oyster Bay, 84 Hun 510, 32 NYS 341 
[aff 158 N. Y. 7381. mem, 52 NE 1123 
mem] (one day); Evers v. Hudson 
River Bridge Co., 18 Hun 144, 

Pa.—Mosier v. East Stroudsburg 
Borough, 53 Pa. Super. 877 (light 
guarding barrier erected by third 
person burning up to within an hour 
of accident): Creadick v, Philadel- 
phia, 18 Pa. Dist. 803. 

Va.—Portsmouth v. Lee, 112 Wa. 
419, 71 SE 630; Portsmouth v. House- 
man, 109 Va. 554, 65 SE 11 (cover 
to catch basin in sidewalk removed 
nine hours before injury). 

Wash.—Chase v, Seattle, 80 Wash. 
6th 4d. 1.80. 

Wis.—Strang v. Kenosha, 174 Wis. 
480, 182 NW 741; Green v. Reedsburg, 
162 Wis. 101, 155 NW 938 (where 
no defect existed fifteen minutes be- 
fore accident)> Klatt v. Milwaukee, 
53 Wis. 196, 10 NW 162, 40 AmR 759. 

[a] After repair.—(1) Where the 
injury from a defective sidewalk oc- 
curred on the day following that on 
which the sidswalk had been repaired 
and placed in » reasonably safe con- 
dition, it was held that the time was 
not sufficient to justify an inference 
of notice. Dittrich v, Detroit, 98 
Mich. 245, 57 NW 125. (2) So where 
secure two 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1825-1826] 


cent origin, and particularly where they are econ- 
Even the existence for six 
days of a defect not notoriously dangerous has been 
held not to constitute constructive notice,? and the 
same rule has been applied to a defect existing for 
three weeks, where it was so inconspicuous as to be 
noticed by only a few residents of the immediate 


cealed in anywise.’’!? 


neighborhood.'% 


LS 1826] (6) Hidden or Latent Defects. A mu- 
nicipality is not an insurer against all defects, latent 
as well as patent, but its liability is for negli- 


days before plaintiff was injured and 
it was safe on the evening before 
the Injury occurred, it was held that, 
there being no evidence tending to 
show that the authorities had ascer- 
tained or might have ascertained the 
unsecure condition of the gate by the 
use of ordinary care, plaintiff was 
not entitled to a verdict. Jackson v. 
Boone, 93 Ga, 662, 20 SE 46. 

[b] Sudden defect.—Where no de- 
fect existed on the day of the ac- 
cident but it was caused by a hard 
rain and the corporate authorities 
had been reasonably diligent in ex- 
amining the place before this time 
_just before the rain and the accident 
occurred just after, it was held that 
the municipality could not be 
charged with notice. Montezuma v. 
Wilson, 82 Ga. 206, 9 SE 17, 14 AmSR 
150. See also Orser v. New York, 
193 N. Y. 537, 86 NE 523 (where a 
portable object was suddenly moved 
from a place in the street where it 
was harmless to a locality in the 
highway where it became danger- 


ous). 

[ec] Overnight.—(1) Where a bar- 
rier protecting a sidewalk was re- 
moved overnight, the municipality 
was held not charged with notice of 
such removal. Theissen vy. Belle 
Plaine, 81 Iowa 118, 46 NW 854, (2) 
So where persons working on an 
abutting lot had left a pile of dirt 
in the street at the end of the day, 
it was held that the municipality was 
not charged with notice of the exist- 
ence of the obstruction during that 


night. Breil v. Buffalo, 144 N. Y. 163, 
38 NE 977. 
11. Ashland y. Boggs, 161 Ky. 728, 


731, 171 SW 461, AnnCas1916B 1005; 
Corbin vy. Benton, 151 Ky, 483, 152 
SW 241, 43 LRANS 591; Bell v. Hen- 
derson, 74 SW 206, 24 KyL 2434, 

[a] Illustration.—Where, on the 
evening before the night on which 
plaintiff was injured, a plank broke 
in a platform which the city had per- 
mitted a business firm to erect over 
a gutter in the street to enable the 
firm to receive and deliver goods, 
the break being behind a stack of 
wire and not observable by one pass- 
ing along the sidewalk, although it 
could be seen from the street, notice 
eould not be inferred. Bell v. Hen- 
derson, 74 SW 206, 24 KyL 2434, 
aes defects generally see infra 


Allen y, East Buffalo Tp., 22 
Pa. Co. 346. 

13. Colby v. Portland, 85 Or. 359, 
P 537. 

14 See supra § 1785. 

15. U. S—Du Bois y. Pancoast, 
218 Fed. 60, 133 CCA 662. 

Ariz.—Phoenix vy. Clem, 237 P 168. 

Ga.—Columbus v. Anglin, 120 Ga. 
785, 48 SE 318. 

Tll.—Karezenska y. Chicago, 144 I], 
A. 516 [aff 239 Ill. 483, 88 NE 188]; 
Williams v. Carterville, 97 Ill. A. 160; 
Powell v. Bowen, 92 Ill. A. 453. 

Ind.—Kenyon v. Indianapolis, Wils. 
129; ea gayi a v. Ray, 52 Ind. A, 

88, 97 NE 795. 

lisa. einen ye lows Bete 122 
Iowa 430, 98 N ; Parmenter Vv. 
‘Marion, 113 Iowa 297, 85 NW 90; 
Cook v. Anamosa, 6$ lowa 427, 23 NW 
07. 
Ky.—Paducah v. Ivey, 196 Ky. 484, 
245 SW 4, 5.fauot Cyc]; Cundiff v. 
Owensboro, 193 Ky. 168, 235 Sw 15; 
Ashland v. Boggs, 161 Ky. 728, 171 


puted to the city. 
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which could not 


notice.!® 


SW 461, AnnCas1916B 1005; Bell v. 
Henderson, 74 SW 206, 24 KyL 2434. 
Me.—Bragg v. Bangor, 51 Me. 532. ! 
Md.—Long vy. Sweeten, 123 Md, 88, 
90 A 782, ; 
Mass.—Silva v. Somerville, 253 
Mass. 545, 149 NE 410; Taylor v. 
Sterling, 250 Mass. 123, 145 NE 40; 
Bleistine v. Chelsea, 204 Mass. 105, 
90 NE 6526; Miller v, North Adams, 
182 Mass. 569, 66 NE 197; Stoddard 
v. Winchester, 154 Mass. 149, 27 NE 
1014, 26 AmSR 223 (in which cases 
it is held that implied notice must 
rest upon the existence of such a 
eondition as fairly to indicate that 
there °may at any time be danger in 
using the road). 
Mich.—Snyder y. Albion, 113 Mich. 


275, T1 NW 475. 
Mo.—Carvin vy. St. Louis, 151 Mo. 


334, 52 SW 210; Sands v. Kansas 
City,-.199- Mo. Av 13,5°202° (Siwy 294; 
O’Donnell vy. Hannibal, 144 Mo, A. 


155, 128 SW 819. 


Nebr.—Omaha y, Kochem, 74 Nebr. 
718, 105 NW 182; Lincoln v, Pirner, 
59 Nebr. 634, 81 NW 846. 

N. Y.—Schmidt v. New York, 179 
App. Div. 667, 167 NYS 23° [aff 228 
N. Y. 572 mem, 127 NE 921 mem]; 
Farrell v. New York, 113 App. Div. 
687, 99 NYS 947; Vandeskie v. New 
York, 89 App. Div. 625, 85 NYS 836; 
Matthews v. New York, 78 App. Div. 
422, 80 NYS 360; Hart.v. Brooklyn, 
36 Barb. 226; Scanlon v. New York, 12 
Daly 81. 

N. C.—Jones v. Greensboro, 124 
N. C. 310, 32 SE 675. 

Oh.—Alliance v. Campbell, 17 Oh. 
Cir: (Ct. 595e'6 OhPChe Deer 762. 

Oki.—Armstrong y. Tulsa, 102 Okl. 
49, 226 P 560. 

Pa.—Yeager v. Berwick Borough, 
218 Pa.-265, 67 A 347; Murdaugh v. 
Oxford Borough, 214 Pa. 384, 68 A 
696; Byrne v. Philadelphia, 211 Pa. 
598, 61 A 80; Fitzpatrick v. Darby, 
184 Pa, 645, 39 A 545; Green v, Phila- 
delphia, 63 Pa. Super. 121. 

Tenn.—Jackson v. Pool, 
448, 19 SW 324. 

Wis.—Cooper v. Milwaukee, 97 Wis. 
458, 72 NW 11380. 

Man.—Davies v. Winnipeg, 19 Man, 
744: Forrest v. Winnipeg, 18 Man. 
440 


fa] Rule applied.— (1) Where 
plaintiff fell through a glass side- 
walk resting on framework, and sus- 
tained injuries, and it did not ap- 
pear what the natural life of such a 
walk was, and the defect was not 
calculated to attract attention, con- 
structive notice could not be im- 
Buckley v. Kan- 
sas City, 156 Mo. 16, 6 SW 319. (2) 
The municipality is not liable where 
the defect consisted of a hollow un- 
der a sidewalk caused by the ground 
being washed out, there being noth- 
ing to show when the washout oc- 
curred. Baustian v. Young, 152 Mo. 
317, 58 SW 921, 75 AmSR 462. (3) 
Where an electric light pole, main- 
tained by a city in its street, was 
defective, but the defect was internal, 
and, although the city’s inspector ex- 
amined it at regular intervals, he 
could not see and did not know of 
the defective condition, the city was 
not liable to one injured when a team 
ran into the pole and knocked it 
down. Cundiff v. Owensboro, 193 Ky. 
168, 285 SW 165. 

{[b] Cover over coalhole.— (1) 
Where the defect in a sidewalk con- 


91 Tenn, 


[43 C.J.] 1051 


gence,* and injuries resulting from latent defects 
in a highway not due to faulty municipal work, and 


have been discovered by ordinary 


eare and diligence, do not give a right‘of action 
against the municipality in the absence of actual 
Under this rule it has been held in a 
number of cases that the municipality cannot be 
charged with notice of a defect unless it is so ob- 
vious as to attract the attention of persons in the 
habit of passing along the street at that point,!® al- 
though all passers-by need not actually have noticed 


sists of a cover to a coalhole which 
is defective or not properly fastened, 
the city is not liable if the con- 
dition of the cover was not known 
to the city officers or‘ was not ap- 
parent from the street. Hanscom y. 
Boston, 141 Mass, 242, 5 NE 249 [dist 
McGaffigan v. Boston, 149 Mass, 289, 
21 NE 371 (in that in the latter case 
the evidence showed that the cover 
was loose, and that -the stone into 
which it was fitted was rounded un- 
derneath so that the cover would 
balance and tip up when stepped on, 
that this was apparent from the 
street, and that, although the cover 
would be secure if fastened by a bolt 
on the inside, it. was usually left un- 
fastened, and that this condition had 
existed for a considerable time)]; 
Duncan v. Philadelphia, 173 Pa. 550, 
34 A 235, 51 AmSR 780; Cooper v. 
Milwaukee, 97 Wis. 458, 72 NW 1130. 
(2) In an action for injuries sus- 
tained by a woman who fell into a 
eoalhole in a sidewalk, no recovery 
can be had where the testimony of- 
fered by plaintiff shows that the 
cover for the hole was too small 
and would sometimes tilt, but that 
the defect was one that could only 
be observed by a very close examina- 


tion. Green v. Philadelphia, 63 Pa. 
Super. 121. 
{e] In West Virginia, under a 


statute imposing absolute liability on 
municipalities for failure to keep its 
streets in repair, a municipality is 
liable for injuries from latent de- 
fects regardless of notice. Campbell 
yv. Elkins, 58 W. Va. 308, 52 SH 220, 
2 LRANS 159, E 

Duty of inspection see infra § 1827. 

16. U. S.—Du Bois v. Pancoast, 
218 Fed. 60, 133 CCA 662. 

Colo.—Denver v. Dean, 10 Colo. 375, 
16 P 30, 3 AmSR 594. 

Ind.—Keyon vy. Indianapolis, Wils. 
129. 

Mich.—McGrail v. Kalamazoo, 94 
Mich. 52, 58 NW 955: Tice v. Bay 
City, 84 Mich, 461, 47 NW 1062. And 
see Hembling v. Grand Rapids, 99 
Mich. 292, 58 NW 310 (holding that, 
in the absence of actual notice, mu- 
nicipalities are liable only for such 
defects in sidewalks as are apparent, 
or suggested by appearances, or dis- 
closed by a test in the nature of the 
ordinary use of such walks). 


N. Y.—Riley v. Eastchester, 18 
App. Div. 94, 45 NYS 448; Hart v. 
Brooklyn, 36 Barb. 226. 

Oh.—Alliance v. Campbell, 17 Oh. 
Cir. Ct..595, 6 Oh. Cir, Dec, 762: 


Pa.—Emery v. Pittsburgh, 275 Pa. 
551, 119 A 608; Murdaugh y, Oxford 
Borough, 214 Pa. 384, 63 A 696; Goff 
v. Philadelphia, 214 Pa. 172, 638 A 
431; Byrne v. Phiiadelphia. 211 Pa. 
598, 61 A 80; New Castle v. Kurtz, 
210 Pa. 188, 59 A 989, 105 AmSR 
798, 69 LRA 488, 1 AnnCas 943; Dun- 
can v. Philadelphia, 173 Pa. 550, 34 
A 235, 51 AmSR 780; Rosevere v. 
Osceola Mills, 169 Pa, 555, 32 A’ 548; 
Fee v. Columbus, 168 Pa. 382, 31 A 
1076; Lohr v. Philipsburg, 165 Pa. 
109, 30 A 822; Lohr v. Philipsburg, 
156 Pa. 246, 27 A 133; Green v. Phila- 
delphia, 63 Pa. Super. 121; McClosky 
v. Dubois Borough, 4 Pa. Super. 181; 
Cole v. Scranton, 4 LackLegN 287. 
And see Burns vy. Bradford, 137 Pa. 
361, 20 A 997, 11 LRA 726 (where 
it is held that, if the defective con- 
dition is such that it is discovered by 
only one out of very many persons 


1052 [43 C.J] 


the defect.” 


ered )11,2° 
[§ 1827] (7) Inspection. 


who pass it in the ordinary pursuit 
of business or pleasure, it cannot be 
said to be notorious or to be such’a 
defect that ‘the municipality is 
chargeable with constructive notice 
of its existence). 

S. D.—Jones v. Sioux Falls, 18 S. D. 


477, 101 NW 43. 

Tenn.—Poole v. Jackson, 93 Tenn. 
62, 238 SW 57%. 

[a] Constructive notice not shown. 


—The existence in ‘a plank —side- 
walk six feet wide of a hole seven- 
teen inches long, seven inches wide, 
and two and one-half inches deep, 
where one of the planks had broken 
off at the end and_ been forced 
downward at a place where the walk 
had been repaired three months be- 
fore, and to which the attention of 
no witness had ever been called, al- 
though witnesses had frequently been 
over the walk, is not enough to 
charge the city, which had no actual 
notice of the defect, with negligence. 
Jones v. Sioux Falls, 18 S. ATT, 
101 NW 43. 

Rosevere vy. Osceola Mills, 169 
82 A 548; Switzer v. Pitts- 
burg, 54 Pa. Super. 1838. 

18. Looney v. Joliet, 49 Ill. A. 621; 
Joliet v. McCraney, 49 Ill. A. 381; 
Krska v. Pocahontas, 200 Iowa 594, 
203 NW: 39: Wallace v. Des Moines, 
182 Iowa 1099, 164 NW 1045;. Platts 
v. Ottumwa, 148 Iowa 636, 127 NW 
990; Drake v, Kansas City, 190 Mo. 
370, 88 SW 689, 109 AmSR— 759; 
Sauires v. Chillicothe, 89 Mo. 226, 1 
Sw 23; Hammock v. Tacoma, 44 
Wash, 623, 87 P 924. And see cases 
infra note 19. 

19. . C.—District of Columbia v. 
Wood, 41 App. 101. ‘ 

Ga.—Columbus v: Anglin, 120 Ga. 
785, 48 SE 318. 

Tll.— Sherwin v. Aurora, 257 Til. 
458, 100 NE 938, 48 LRANS 1116 [aff 
168) Til. A. 320]: Chicago’ v,. McCabe, 
93 Ill. A. 288; Looney v. Joliet, 49 
TS Ay 62: 

Jowa.—Krska v. Pocahontas, 200 
Iowa 594, 203 NW 39 [overr Cook v. 
Anamosa, 66 Iowa 427, 283 NW 907; 
Broburg v. Des Moines, 63 Iowa 523, 
19 NW 340, 50 AmR 756; Cramer v. 
Burlington, 39 Iowa 512; and Doulon 
v. Clinton, 38 Iowa 397, in so far 
as they require the defect to be so 
notorious as to be observable by all]; 
Wallace v. Des Moines, 182 Iowa 
1099, 164 NW 1045. 

Kan.—Abilene v. Cowperthwait, 52 
Kean, seed), 34 P1795, 

Ky.—Paducah v. Ivey, 196 Ky. 484, 
245 SW) 4,.5 [cit Cye]. 

Mo.—Megson v. St. Louis, 264 SW 
15; Drake v. Kansas City, 190, Mo. 
870, 88 SW ,689, 109 AmSR 759; 
Squires v. Chillicothe, 89 Mo. 226, 1 
SW 238; Miller v. Canton, 112 Mo. A. 
322, 87 SW 96. 

N. C.—Fitzgerald v. Concord, 140 
NLC, 10,7 52S e309; 

Okl.—Armstrong v. Tulsa, 102 Okl, 
49, 226 P 560. 

Wash.—Short vy. Spokane, 41 Wash. 


In other cases, however, it has been 
held that the municipality must exercise greater 
diligence to observe the condition of its streets than 
mere passers-by,!® and hence that the mere fact that 
the defect was hidden, or not observable to passers- 
by, and that the municipality had no notice of 
it, will not exempt from liability if the defect was 
of such a nature that reasonable caution on the 
part of the municipal authorities would have discoy- 


The rule that a mu- 
nicipal corporation, even though it has no actual 
notice, must exercise ordinary care to discover and 
remedy defects in its streets and sidewalks,?° al- 
though such defects are hidden,?? may involve the 
duty of reasonable inspection,?? so as to charge the 
municipality with notice of defects which such in- 
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spection would disclose.” 
would have disclosed the unsafe condition is not 
alone sufficient to charge the municipality with con- 
structive notice,24 but it must be shown that the 
municipality would have discovered the defect by 
exercising reasonable supervision.”° 
stances may be such as to require frequent inspec- 
tion,2> but no inflexible rule can be laid down in 
this respect ;27 and it has been held that inspection 


The fact that inspection 


The cireum- 


of sidewalks once in two weeks, followed by repairs 


found necessary, 
sonable diligence 


defect is hidden 


257, 83 P 183; Beall v. Seattle, 28 
Wash. 593, 69 P 12, 92 AmSR 892. 

And see Anderson y. Albion, 64 
Nebr. 280, 89 NW 794 (holding that 
the duty of the municipality to use 
reasonable diligence is not dis- 
charged by waiting until a defect has 
become notorious). ;, 

[a] Reasonable care—(1) A mu- 
nicipal corporation will not be con- 
sidered to have notice of a defect in 
a sidewalk which was not such as 
to put a reasonably prudent man, 
whose business it was to look after 
the repairs, on inquiry to examine its 
condition. Joliet v. Walket, 7 Il. 
A. 267. (2) But if the circumstances 
are such that an inference of notice 
to any officer or agent of the city 
whose duty it is to report the defect 
may be drawn, this will be sufficient 
without regard to whether the cir- 
cumstances show notice to.the par- 
ticular person having special super- 
vision of the sidewalks. Hearn v. 
Seer trike 20 Ill. A. 249. And see infra 

1831. : 

{[b] Defect held not latent.—A 
rusty, corroded, and aged condition of 
the covering of an areaway ‘in a 
sidewalk is such as to put the city 
on inquiry as to its condition, and 
hence is not a latent defect reliev- 
ing the city from liability for in- 
juries to a pedestrian when the 
covering gave way. Megson v. St. 
Louis, (Mo.) 264 SW 15. ~ 

Condition of structure from use 
and decay see infra § 1830. 

Duty to inspect see infra § 1827. 


20. See supra § 1823. 
21. See supra § 1826. 
22. See cases infra note 23 et seq. 
23. D. C.—District of Columbia v. 


Payne, 13 App. 500. 
Ind.—Columbia City v, Langohr, 20 
Ind. A. 395, 50 NE 881. 
Iowa.—Krska v. Pocahontas, 200 
Iowa 594. 203 NW 39. 
| Feet hee v. St. Louis, 264 Sw 
N. Y.—Smith v. New*York, 17 App. 
Div. 488. 45 NYS 239. 
Oh.—Matthews v. Toledo, 21 Oh. 
Cir, Ct69; FIvVOn Cit wwWec. yaa}. 
Pa.—Lawrence y. Scranton City, 
284 Pa, 215, 130 A 428. 41 ALR 454. 


Va.—Richmond v, Rose, 127 Va. 
772, 102 SE 561, 105 SH 554. i 
Sask.—Green v. Melfort, 13 Sask. 


L. 297, 53 DomLR 638, [1920] 2 West 
Wkly 555 (conceding that any no- 
tice is required). 

[a] The duty of inspecting the 
streets is as much a part of the duty 
of a municipal corporation as is that 
of repairing a street when such an 
inspection has revealed a condition 
requiring repair; and if it appears 
either that the corporation knew of | 
the defect and neglected to repair it, 
or neglected to inspect and thus 
failed to know its condition and to 
make the repair, there is negligence 
that will sustain a recovery. Smith 
v. New York, 17 App. Div. 438, =>) 
NYS 239. 


does not necessarily constitute rea- 
on the part of the municipality.”* 


On the other hand it has been held that, where a 
and there is nothing in the ap- 

pearance of the walk or way to suggest that it is 
defective, there is ordinarily no duty to search for 
defects,?® unless the defect is in a structure subject 


24. Ritter v. Shelton, (Conn.) 135 
A‘ 535. 
25. Ritter v. Shelton, supra. 


26. District of Columbia vy. Payne, 
13 App. (D. C.) 500; Lawrence v. 
Scranton City, 284 Pa. 215, 130 A 
428, 41 ALR 454, . 

[a] Reasonable frequency of in- 
spection required. — Lawrence Ve 
Scranton City, 284 Pa. 215, 130 A 428, 
41 ALR 454. 

27. Kellogg v. Janesville, 34 Minn. 
132, 24 NW 359. 

28. Kellogg v. Janesville, supra. 

29. U. S.—Du Bois v. Pancoast, 
218 Fed. 60, 1383 CCA 662. 


Ind.—Indianapolis v. Ray, 52 Ind. 
A. 388, 97 NE 795. 

Iowa.—Belken vy. Iowa Falls, 122 
Iowa 430, 98 NW 296. 

Mass.—Bleistine v. Chelsea, 204 


Mass. 105, 90 NE 526. 

Mich.—Hembling v. Grand Rapids, 
99 Mich. 292, 294, 58 NW 310. 

Nebr.—Omaha vy. Kochem, 74 Nebr, 
718, 105 NW 182. 

Okl.—Armstrong v. Tulsa, 102 Okl. 
49, 226 P 560. 

Pa.—Dunean v. Philadelphia, 173 
Pa. 550; 134 A’.235, 51° AmSR 0. 

Wis.—Cooper v. Milwaukee, 97 Wis. 
458, 72 NW 1180. 

“Respecting the ordinary  side- 
walks, there is no such duty of sub- 
structure inspection as is imposed in 
case of bridges or other elevated 
ways. In the absence of actual no- 
tice, municipalities are only liable 
for such defects in sidewalks as are 
apparent, or are suggested by appear- 
ances, or which are disclosed by a 
test in the nature of the ordinary 
use of such walks.” Hembling v. 
Grand Rapids, supra. 

[a] Where there are no superficial 
indications of a defect either from 
the method of construction or the 
length of time a public way has been 
in use, or any reasonable ground 
to apprehend that through changes 
beneath the surface, due to the sub- 
sidence of sewers out of repair, the 
roadbed may give way, the duty of 
reasonable supervision is not as a 
matter of law shown to have been 
neglected, and the city or town is not 
legally chargeable with notice of the 
concealed conditions. 


Bleistine vy. 
Chelsea, 204 Mass. 105, 90 NE 526. 
[b] Coalholes.—Although a mu- 


nicipality is bound to be vigilant in 
observing defects in the sidewalk, 
and in remedying them when they be- 
came observable to an officer exercis- 
Ing intelligent and reasonably vigi- 
lant supervision over them, it is not 
the duty of the municipality to ex- 
amine covers to coalhole openings to 
ascertain if they are unfastened, 
unless there is something apparent 
on the surface or otherwise brought 
to their attention, to lead them to be- 
lieve that the same are loose and 
likely to become misplaced. Cooper v. 
Milwaukee, 97 Wis. 458, 72 NW 1130. 

Liability for latent defects gen- 
erally see supra § 1826. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


[9§ 1826-1827 


rd 


a 1827-1828] 


to decay from climatic influences or to deterioration 


from long use.*° 


» . 

Structures erected by third persons. It has been 
held that a municipality is not under a duty to 
inspect the wiring and appliances of electric light 
or telephone plants, operating under a franchise 
from the municipality, to discover defects therein.*+ 
But, where a pedestrian was electrocuted by touch- 
ing a defective electric light post, it was held that 
if a reasonable inspection of the sidewalks would 
have disclosed the defect. in the post, without any 
special inspection of it, knowledge of its dangerous 
condition was imputable to the municipality.*? 

[§ 1828] (8) Notice of Other Defects or General 
Notice of a defect is notice of that 
condition of things which constitutes a defect, al- 
though the authorities may think that it does not 
Notice of a defect is also 
notice of a particular danger arising therefrom.*® 
And where a municipality fails to act with reason- 
able diligence after notice of an unlawful obstruc- 
tion in a street which may occasion injury to persons 
lawfully therein, it is no defense that it may not 
have known that the obstruction was dangerous.*° 


Conditions.** 


constitute a defect.?* 


30. See infra § 1830. 

31. Fox v. Manchester, 183 N. Y. 
141, 75 NE 1116, 2 LRANS 474; Shaw- 
nee v. Sears, 39 Okl, 789, 137 P 107, 
50 LRANS 885. 

Defects caused by third persons 
generally see supra 3 1775-1784. 

Overhanging and falling objects see 
supra §§ 1807-1810. 


32. Paducah v. Ivey, 196 Ky. 484, 
245 Sw 4. ; 

833. Notice of snow or ice see supra 

1804. 
: 34. Hinckley v. Somerset, 145 
Mass. 326, 14 NE 166; Prideaux v. 
Mineral Point, 43 Wis. 513, 28 AmR 
558. 

35. Murphysboro v. O’Riley, 36 Ill. 


A. 157; Olson v. Worcester, 142 Mass. 
536, 8 NE 441; Post _v. Boston, 141 
Mass. 189, 4 NE 815; Brown v. Swan- 
ton, 69 Vt. 53, 37 A 280. 

[a] Wlustration—Where a gully 
which caused the accident was the 
direct result of a defect in a sluice, 
of which the municipality had long 
known, its ignorance of the existence 
of the gully was immaterial. Brown 
v. Swanton, 69 Vt. 53, 37 A 280. 

36. Rehberg v. New York, 91 N. Y. 
137, 43 AmR 657. 3 

37. U. §.—Osborne v. Detroit, 32 
Fed. 36 [rev on other grounds 135 
TT GueAS BN LO” SCE H1012,034 iu) ed: 

04. 
ae eHeath vy. Manson, 147 Cal. 

eS 2 P3371. 
oP Tila Paxton v. Frew, 52 Ill. A. 393; 
Brownlee v. Alexis, 39 Ill. A. 135. 

Iowa.—Ledgerwood Vv. Webster 
City, 93 lowa 726, 61 NW 1089; Ary- 
man v. Marshalltown, 90 Iowa 350, 
57 NW 867; Smith v. Des Moines, 84 
Towa 685, 51 NW 77; Riley v. Iowa 
Falls, 83 lowa 761, 50 NW 33; Munger 
vy. Waterloo, 83 Iowa 559, 49 NW 
4028: Weber v. Creston, 75 Iowa 16, 
39 NW 126; Armstrong v. Ackley, 71 
Towa 76, 32 NW 180; Ruggles v. Ne- 
63 Iowa 185, 18 NW 866. 


d ? 

vay. — Frankfort vy. Downey, 118 SW 
284. i 

s—Noyes v. Gardner, _ 147 
tee 505, 18 NE 423, -1 LRA 
2 ree Gratiin v. Williamston, 116 
Mich. 462, 74 NW 668; Moore v. 
Kalamazoo, 109 Mich, 176, 66 NW 
1089; Strudgeon Vv. Sand Beach, 107 


NW _ 616; Te ea 
Rivers, 102 Mich. ; 

te. Puller vy. Jackson, 92 Mich. 197, 

52 Nw 1075; Campbell v. Kalamazoo, 

80 Mich. 655, 45 NW 652. 


Mich. 496, 65 


Minn.—Gude v. Mankato, 30 Minn. 
Wi lias : 
Fn Warmer vy. Wayne, 95 Nebr. 


NW 934: Wood v. Omaha, 
ese 213, 127 NW 174; Nothdurft 
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v. Lincoln, 66 Nebr. 430, 92 NW 628, 
96 NW 163. 

N. M.—Rosewell v. Davenport, 14 
N: M..94, 89 P 256. 


N. D.—Chacey v. Fargo, 5 N. D. 
173, 64 NW 932. 
Wash.—Durham v. Spokane, 27 


Wash. 615, 68 P 383. 

Wis.—Viellesse v. Green Bay, 110 
Wis. 160,985 NW 665; ‘Barrett v. 
Hammond, 87 Wis. 654, 58 NW 1053; 
Shaw v. Sun Prairie, 74 Wis. 105, 
42 NW 271; Ripon v. Bittel, 30 Wis. 
614; Weisenberg v. Appleton, 26 Wis. 
56, (7 “AmR 39: 

See Cincinnati v. Armstrong, 14 
Ont Cir CU INMS 43h ise.Onh Circe 
414 [aff 88 Oh. St. 568 mem, 106 NE 
1049 mem] (holding that the collapse 
of a bridge, supported by rotten tim- 
bers, and prior notice to the city’s 
service department of the unsafe con- 
dition of bridges in the same local- 
ity, imply constructive notice of its 
defects such as would have been re- 
vealed by a reasonably careful in- 
spection). 4 

[a] Tllustration.—If a sidewalk at 
the place where the injury occurred 
was old, rotten, full of holes, and 
out of repair, and dangerous gen- 
erally, and had been so for a period 
of four months prior thereto, and 
such condition was the cause of the 
injury, it can make no difference as 
to the city’s liability therefor wheth- 
er the injured person stepped into an 
existing hole, or a hole made by her 
at the time of the injury, or, if she 
did step into an _ existing hole, 
whether that particular hole existed 
for a long or for a short period of 
time, provided of course she was not 
guilty of contributory negligence. 
Durham y. Spokane, 27 Wash. 615, 68 
PeoSoeue 

38. Roswell v. Davenport, 14 N. M. 
91, 89 P 256: 

Admissibility of evidence of similar 
defects or of general conditions see 
infra § 2027. 

39. Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Shelby v. Clagett, 
46 Oh. St. 549, 22 NE 407, 5 LRA 
606: Dallas v. Moore, 32 Tex. Civ. 
A. 230, 286, 74 SW 95. 

_ “Tf there are apparent and obvious 
defects so near and closely related 
to a condition which is apparently 
safe but in fact defective that an 
investigation of the former would 
lead to a knowledge of the latter, 
then it may be said that the city 
should take notice of such latter de- 


fect.”” Dallas v. Moore, supra. 
[a] MIlustrations.—(1) Where the 
cause of the injury sued for was 


stepping on a loose board in a side- 
walk, the municipality cannot, as a 


[43 C.J.] 1053 


Notice of general defective conditions. ‘The fact 
that the municipality has notice that a sidewalk 
or way at a particular point is generally defective 
will charge it with notice of particular defects 
therein at that point,’? or will at least be evidence 
of such notice,** provided the general defect is of 
the same general character as the particular one 
which causes the accident, or the latter is a usual 
concomitant of the former.®® 
particular board in a plank walk is loose or rotten 
need not ‘be brought home to the municipality if 
there is sufficient to charge it with notice of the 
general condition of the walk.*° 
defective condition of the sidewalks generally is 
not ordinarily regarded as notice of a particular 
defect in a particular place.*? 
without specifying the place,-given to a member 
of the street committee for the purpose of conveying 
knowledge that a plank in a sidewalk is loose, has 
been held insufficient to charge notice of any par- 
ticular plank being’ loose.*2 

Notice of other particular defects. 
particular defect which caused an injury cannot be 
established by proof of notice of another particular 


Thus notice that a 


But notice of the 


An express notice, 


Notice of one 


matter of law, be charged with no- 
tice of such defect merely because 
it had knowledge of the existence 
of a general defect in the walk in 
that it had become dished through 
the settling of the middle stringers. 
Shelby v. Clagett, 46 Oh. St. 549, 22 
NE 407, 5 LRA 606. (2) That por- 
tions of a plank sidewalk had been 
in bad condition, due to the sliding 
of an adjacent hillside of which the 
municipality had notice, does not as 
matter of law amount to notice of 
the defect (a loose board) causing in- 
hee to a tug es Serogin v. 
incinnati, -- Cir. Ctl aNne (Ss 
32 Oh. Cir, Ct. 619. o 
ear il.—Aurora v. Hillman, 90 Tl. 
Ind.—Columbia City v. Lan 
Ind. A. 395, 50 NB $31. i hae. 
owa.—Riley vy. lowa Falls, 83 Iowa 
761, 50 NW 33. But see Ruggles vy. 
Nevada, 63 Iowa 185, 18 NW 866 
(holding that to charge a town with 
constructive notice of a defective 
plank in a sidewalk, by reason of 
which an injury has occurred, it is 
necessary to show that the identical 
defect which led to the accident was 
open and visible; and no questions 
bile ee i ae condition of the 
wa in e “locality near-by” 
eae ga Saga 
ass.—Noyes vy. Gardner, 14 
505, 18 NE 423, 1 LRA 354. en ea 
Mich.—Fuller v. Jackson. 92 Mich. 
197, 52 NW 1075; Campbell v. Kala- 
ges 80 Mich, §655, ~ 45% INWw 
Mo.—Huff v. Marshall, 9 
542, 74 Sw 477, eee. 
ebr.—Plattsmouth vy, Mi y 
Nebr, 228) 29 NW 593. he a 
. Y.—-Aslen: v. Charlotte, 3 
Div. 625, 54 NYS 754 (whore the wx: 
nicipal officers were charged with the 
que of Sees ap 
is.—Ripon v. Bittel, 30 j 
(holding that such a dereen ie ne 
properly ae one). 
: oulder v. Weger, 17 Colo. 
69, 66 P 1070; Tice v. Bay City 78 
Mich. 209, 44 NW 52. 3 
{a] For example notice of the de- 
fective condition of the sidewalks 
generally for one or two blocks each 
way from the street crossing, and not 
as to the particular defect in the 
crossing itself, which caused the in- 
jury, 1S not sufficient. Dundas vy, 
Lansing. 75 Mich. 499, 42 NW 1011 
13. AmSR 457, b LRA 143. To samé 
effee lice v. Bay City, 78 i 
is aS y y Mich, 209, 
42. 
74 NW 5 
Notice to municipal officers 
agents generally see infra § 1831. 


BS v. Orion, 116 Mich. 324, 


or 


1054. [43 0.3.1. 


defect which is in no way related to the former and 
did not contribute to the injury.** 
the municipality to an abutter to repair a sidewalk 
is not, as a matter of law, an admission of notice 
of any other defect than the one stated in the or- 
der,*# or of one so related to it that the existence 
of the latter according to the usual course of affairs 
may be inferred from the former.*° 
hand, notice of a particular defect has been held 
to include notice of other defects which reasonable 
diligence in remedying the known defect would have 


diselosed.*® 


New defect after repair. Notice of a defect which 
‘has been removed will not charge the municipality 
with notice of a similar one occurring in the same 
place;*?7 and hence if a defect, when known, is 
repaired and the way is made suffitient by such 
repair, a new defect will not subject the munici- 
pality to liability in the absence of notice of the 
new defect or of circumstances to warrant an in- 
ference of notice or neglect of duty,** although the 
new defect is connected with the old one.*® 
A mere notice to a 
municipality that one has been injured by a defect 
in a street, without any statement as to the char- 


Notice of prior accident. 


43. Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Dundas v. Lansing, 
75 Mich. 499, 42 NW 1011, 13 AmSR 
457, 5 LRA 143; Kansier v. Billings, 
56 Mont. 250, 184 P 630; Omaha v. 
Kochem, 74 Nebr. 718, 105 NW 182; 
Nothdurft v. Lincoln, 66 Nebr. 430, 
92 NW 628, 96 NW 1638; Shelby v. 
Clagett, 46 Oh. St. 549, 22 NE 407, 
5 LRA 606. 

Admissibility of evidence of other 
defects see infra § 2027. 

44. Shelby v. Clagett, 46 Oh. St. 
549, 22 NE 407, 5 LRA 606. 

45. Shelby v. Clagett, supra. 

46. Dallas v. McAllister, (Tex. 
Civ. A.) 39 SW 173; Hinarson v. 
Winnipeg, 30 Man. 98. 

[a] Rule applied.—Where an in- 
jury was caused by the sinking of 
ground covering a defective sewer at 
some distance from a point where a 
dangerous depression had existed in 
the street for a,period of two months, 
and when the injury occurred the 
ground caved all the way from the 
place of the accident to the point 
where the original depression existed, 
it was held that it was a reasonable 
inference that the sewer was in an 
unsafe condition all the way down 
and that notice of this would have 
followed ordinary care in repairing 
the first break. Dallas v. McAllister, 
(Tex, Civ. A.) 39 SW 1738. 

47. See cases infra notes 48, 49. 

4g. /lowa.—Carter v. Monticello, 68 
Iowa 178, 26 NW 129. 

Mass.—Hutchins v. Littleton, 124 


Mass. 289; Crosby v. Boston, 118 
Mass. 71; Donaldson v. Boston, 16 
Gray 508. 

Mich.—Dittrich v. Detroit, 98 Mich. 
245. 57 NW. 125. 

Mo.—Bonine v. Richmond, 75 Mo. 
437. 

Nebr.—Nothdurft v.. Lincoln, 66 


Nebr, 430, 92 NW 628, 96 NW 163. 


N. Y.—Jones v. Binghamton, 198 
App. Div. 183, 190 NYS 542. 
Ss. D.—Jones v. Sioux Falls, 18 


S. D. 477, 101 NW 48. 

49. Carter v. Monticello, 68 Iowa 
178, 26 NW 129: Hutchins y. Little- 
ton, 124 Mass. 289; Monies v,. Lynn, 
124 Mass. 165; Jones v. Binghamton, 
198 App. Div. 183, 190 NYS 542; 
Strang v. Kenosha, 174 Wis. 480, 182 
NW 741. 

[a] Rule applied—(1) Where a 
eity had given permission to remove 
the paving to make a Sewer connec- 
tion, but after the completion of the 
work had inspected the place and had 
filled in a depression in the street 


cA" a »~ 
? 
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So notice by 


On the other 


General. 


acter or location thereof, will not render it liable 
for a subsequent accident at that point, as having 
notice of the defect.® ; 

Effect of statute requiring actual notice. 
a statutory requirement of twenty-four hours’ ac- 
tual notice there must be a notice of the identical 
defect which caused the injury, and notice of an- 
other defect is not sufficient.*? 

[§ 1829] (9) Known Probable Causes*?—(a) In 
Knowledge or notice of a condition from — 
which defects proximately follow as a probable 


Under 


cause may be sufficient to charge the municipality 


and again inspected it the morning 
before the accident, the city is not 
charged with notice of the recur- 
rence of a defect after such ‘repairs, 
and is not liable unless it had actual 
or constructive notice of the subse- 
quent, defect and a reasonable oppor- 
tunity to repair it. Strang v. Ke- 
nosha, 174 Wis. 480, 182 NW 741. 
(2) If the defect is sufficiently re- 
paired so as to make the road safe 
and convenient and a new defect is 
afterward produced, as by the action 
of the elements, either in the same 
place or in another place, the town 
would not be liable unless such new 
defect had existed twenty-four hours 
or was known to the town. Hutch- 
ins v. Littleton, 124 Mass. 289. > 

50. Rogers v. Orion, 116 Mich. 324, 
74 NW 463. 
“oo. See supra § 1822 note 72 [g] 

52. Notice of snow or ice see su- 
pra § 1804. 

53. D. C.—Corts v. District of Co- 
lumbia, 18 D.C. 277. 


(palms ip che v.. Joliet, 200 Ill. A. 
Mass.—Bleistine  v. Chelsea, 204 
Mass. 105, 90 NE 526; Bourget v. 


Cambridge, 159 Mass, 388, 34 NE 455. 
Mo.—Henson v. Kansas City, 277 

Mo. 443, 210 SW 13; Benton vy. St. 

Louis, 248 Mo. 98, 154 SW 473. 

N. ¥.—Fergusen v, Newburgh, 174 
App. Div. 564, 161 NYS. 5738. - 

{a] Illustrations. — (1) A _ city 
which uses limestone quarried in the 
locality of a character known fre- 
quently to have curly and blind 
seams, which cannot be detected 
until they come to the surface, is 
charged with notice that goncealed 
curly seams are likely to exist in 
such limestone and that if such a 
seam was in a stone it would prob- 
ably result in the breaking of the 
stone. Hindle v. Joliet, 200 Tll. A. 
159. (2) Where the defect was pro- 
duced by a _ water conductor upon a 
building adjacent to a_ sidewalk, 
which emptied its water upon the 
sidewalk and which had been there 
for a long time, it was held that 
the existence of the water conductor 
might be considered in determining 
whether the officers of the city might 
have had notice by the exercise of 
proper care of the defect caused in 
the sidewalk by it. Olson v. Worces- 
ter, 142 Mass. 536, 8 NE 441. (8) 
Where a city negligently permitted a 
sink hole close to an unguarded and 
insecure sidewalk; it was charge- 


with notice of such defects.°* 
has been held liable for injury to a traveler who 
fell into an opening in the sidewalk, when trap- 
doors therein were raised, although it had no notice 
that the doors were being used at the time of the 
- accident, if, in view of the surrounding conditions, 
their use was necessarily dangerous and the mu- 
nicipality knew or should have known such fact.®* 
But mere knowledge by the municipal authorities 
of the presence of materials in the street lawfully 
placed there by third persons does not necessarily 
charge the municipality with notice that they might 
become dangerous to travel;*° nor will knowledge of 


Thus a municipality 


able with notice that’ the sin 
was filled with water after a aah 
at which time a child was drowned 
in it. Benton v. St. Louis, 248 Mo. 
98, 154 SW 473. (4) A permit to 
replace a telephone pole charges the 
city with knowledge of a depression 
from the ‘sinking of the earth fol- 
lowing the setting of the pole. Mer- 
ritt v. Kinloch Tel. Co., 215 Mo, 299 
115 SW 19. (5) The rule applies 
where the defect consisted of a con- 
dition caused by a quantity of earth 
ona sloping sidewalk becoming satu- 
rated with rain. Milledge v. Kansas 
City, 100 Mo. A, 490, 74 SW 892. 
[b] Special vigilance required.— 
The known facts that an excavation 
is going on beneath a street calls for 
special vigilance on the part of the 
city to ascertain whether dangerous 
defects have been caused in the sur- 
Fee ot the croiaige by such excava-- 
ion. onne v. $ 
} 31 ie o03) Boston, 206 Mass. 
e Conditions held ins 
charge municipality witheecent ce 
A city which maintained a flagstone 
covering a gutter basin was not li- 
able to a pedestrian, injured when 
the stone broke, on any theory that 
the city was charged with notice of” 
the instability of the stone because 
the proof showed that it bore the 
marks of the metal tires of wheels 
indicating that its molecular cohesion 
was. less than that of such tires 
which did not show Phe stone was 
insufficient to carry a pedestrian’s 
weight. Treadwell v. Yonkers 192 
App. Div. 421,01 82) WV SuGT Bie ahaa 
_54. weeney v. Butte, 
ard, 89 ato 2865 Tubb v. Bontiectit 
Tash, wine 1009; : 
Fisher, 106 Wash, 378, tana tate 
Connolly v. Spokane, 70 Wash, 160° 
126 P 407; Hayes v. Seattle, 43 Wash’ 


500, 501, 86 P 8 
7 LRANS 424 °° 117 AmSR 1062, 


“This opening w 
nent thoroughfare, 
by pedestrians. The 
guarded in any way, 


v. Seattle, 

1010; ¢ P 100 
; Connoll : 

160, 126 P 407, 409), 70 Wash. 


55.. Loberg vy. Amh i 
634, 58 NW 1048, 41 ‘AmsE és. eee 


v. 
9, 


For later cases, developments and changes in the law see cumulative Annotations, same title page and note 
: number, 


Lia ’ s 


§§ 1829-1830] 


the acts of an abutting owner previously creating 
a defect .in the street constitute notice of a sub- 
sequent defect in the same vicinity caused by such 
owner.®® In some jurisdictions it has been held that 
the required notice must be of the very defect which 
caused the injury, and not merely of conditions nat- 
urally productive of that defect and subsequently 
in fact producing it,°7 and the same rule has been 
applied where actual notice is required by statute.°® 

{§ 1830] (b) Condition of Structure from Use 
and Decay. Common prudence dictates that a city 
in the exercise of its duty to eare for the safety 
of the streets should look after the effects of long 
wear upon a structure in a street, which is likely to 
become dangerous in the course of time,°® and the 
knowledge of the action of the elements on struc- 
tures of wood, and of the liability of timber to 


see Mattimore v. Erie, 144 Pa. 14, 
22 A 817 (holding that, where a 
manufacturer of machinery has 
stored iron wheels and other ma- 
echinery on a public lawn between 
the sidewalk and roadway there was 
no liability on the part of the mu- 
nicipality for injuries sustained by 
reason of a wheel being so neg- 
ligently placed on the lawn as to fall 
when touched unless the municipal- 
ity has distinct notice of the par- 
ticular negligence in the placing of 
such wheel or others, and a mere 
petition of citizens remonstrating 
against allowing such use of the lawn 
upon the ground that it was un- 
sightly and liable to frighten horses 
is not sufficient to give notice of the 
negligence above referred to). 

{a] MDlustration.—The mere pres- 
ence of boxes in the street and knowl- 
edge thereof by the authorities does 
not constitute notice that the prop- 
erty owner, who has a certain right 
to use the street in this way, is ex- 
ceeding his right or is making an 
unreasonable or unlawful use of the 
street. Loberg v. Amherst, 87 Wis. 
634, 58 NW 1048, 41 AmSR 69. 

56. Bello v. Cleveland, 106 Oh. St. 
94, 188 NE 526 [aff 13 Oh. A. 297]. 

57. Carl v. New Haven, 93 Conn. 
622, 107 A 502,13 ALR 1.. ) 

[a] Reason for rule—‘“Were it 
otherwise, and municipalities were 

* charged with notice of defects which 
the future should develop upon the 
strength alone of their knowledge 
of such conditions as were calculated 
to produce them, the expansion of 
municipality liability.for highway de- 
fects would be enormous, the burden 
of repair and remedy cast upon them 
be vastly enlarged, and a wide field 
of uncertainty opened up in which 
triers might wander comparatively 
unrestrained in speculations as_ to 
causes and anticipated results.” Carl 
v. New Haven, 93 Conn. 622, 628, 107 
A502, 13 -AaR 4. 


pee See supra § 1822 note 72 [g] 
(2) 
59. Cassidy v. Poughkeepsie, 71 


Hun 144, 24 NYS 523 [aff 143 N. Y. 
670, 39 NE 20] (holding that this 
duty is equally incumbent where the 
structure was originally constructed 
by lawful authority as where it was 
the work of trespass or the ele- 
ments). 

60. See cases infra note 61. 

61. Ala.—Montgomery v. Comer, 
155 Ala. 422, 46 S 761, 21 LRANS 

v. Dean, 


951. 

Colo.—Denver 10 Colo. 
375. 16 P 30, 3 AmSR 594. 

D. GC—Sherwood v. District of Co- 
lumbia, 14 D. C. 276, 51 AmR 776. 

Ga.—Atlanta v. Buchanan, 76 Ga. 


585. 

Tll.—Sherwin v. Aurora, 257 Ill, 458, 
100 NE 938, 43 LRANS 1116 [aff 
168 Ill. A. 320]; Suu ee ae Express 


Co. v. Berwyn, Pe A as ae. 3 
Farmington v. Wallace, 134 fll. A. 
$66 [aff 231 Ill. 232, 88 NE 180]; 


Chicago v. Gillett, 108 Ill. A. 455. 
Ind. Indianapolis v. Scott, 72 Ind, 
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the walk.®? 


latent,®* or not 


196. é 
lowa.—Smith v. Sioux City, 119 
Iowa 50, 98 NW 81. 
Ky.—Louisville v. Lambert, 116 
SW 261. 


La.—Smith vy. New Orleans, 135 La. 
980, 66 S 319; Williams v. Louisiana 
Electric Light, ete., Co., 43 La, Ann. 
295, 8 S 938. 

Mass.—Bleistein vy. Chelsea, 204 
Mass. 105, 90 NE 526. But see Miller 
v. North Adams, 182 Mass. 569, 66 
NE 197 (where it is held otherwise 
as to defective condition of a cul- 
vert, no indications of the defect 
appearing on the surface). 

Minn.—Hstabrook v, Duluth, 142 
Minn. 318, 172 NW 1238; Furnell v. 
St. Paul, 20 Minn. 117. 

Miss.—Nesbitt v. Greenville, 69 
Miss. 22, 10 S 452, 30 AmSR 521. 

Mo.—York v. Everton, 121 Mo. A, 
640, 97 SW 604. \ 

N. Y.—Danaher v. Brooklyn, 119 
N, ¥. 241,23) NE 7 45,,..% LRA 592% 
McGarey v. New York, 89 App. Div. 
500, 85 NYS 861 (falling limb of a 


tree). 

N. C.—Jones v. Greensboro, 124 
N. Cc 310, 34 SE 675. 

Oh.—Alliance v. Campbell, 17 Oh. 
Girne | Cta1 595, "6 AOhwsCiris Dec i762: 

Okl.—Armstrong v. Tulsa, 102 Okl. 
49, 226 P 560. 

Va.—BErle v, Norfolk, 139 Va. 38, 
123 SE 364. 

Wash.—Billings v. 
Wash. 135, 98 P 107. 

Wis.—Shaw v. Sun Prairie, 74 Wis. 
105, 42 NW 271. 

B. C.—Macpherson vy. Vancouver, 
17 B. C. 264, 2 DomLR 2838, 20 West 
LR 926, 1 WestWkly. 1114; Cooksley 
v. New Westminster, 14 B. C. 330. 

Man.—lIveson v. Winnipeg, 16 Man, 


352. 
Ont.—MecGarr v. Prescott, 4 Ont. 


Snohomish, 51 


L. 280. 1 OntWR 53 [app dism 1 
OntWR 439]. 
[a] The rule applies to: (1) 


Wooden sidewalks or crossings. Den- 
ver v. Dean, 10 Colo. 375, 16 P 30, 
3 AmSR 594; Atlanta v. Buchanan, 76 
Ga. 585; ‘Wheaton v. Hadley, 1381 I11. 
640, 23 NE 422 [aff 30 Ill. A. 564]; 
Joliet v. McCraney, 49 Ill. A. 381; 
Indianapolis vt Scott, 72 Ind. 196 
(decay of wooden gutter crossing); 
Smith v. Sioux City, 119 Iowa 50, 
93 NW 81: Weber v. Creston, 75 Iowa 
16, 39 NW 126; Louisville v. Lam- 
bert, (Ky.) 116 SW 261; Murphy v. 
South St. Paul. 101 Minn. 341, 112 
NW 259: Ritschdorf v. St. Paul, 95 
Minn. 370, 104 NW 129; Kennedy v. 
St. Cloud, 90 Minn. 523, 97 NW 417; 
Peterson v. Cokato, 84 Minn. 205, 87 
NW 615; Furnell v. St. Paul, 20 Minn. 
117; Carver v. Jackson, 82 Miss. 583, 
385 S 157; York v. Bverton, 121 Mo. 
A. 640,.97 SW 604; Alliance v. Camp- 
bell, 17-,Oh..Cir® Ct..596, 6 Oh.).Cir. 


Dec. 762: Billings v. Snohomish, 51 
Wash. 135, 98 P 107; Shaw v. Sun 
Prairie, 74 Wis. 105, 42 NW _ 271; 


McGarr v. Prescott, 4 Ont. L. 280, 1 
OntWR 53 [app dism 1 OntWR 439]. 
(2) Wooden culverts. Cooksley v. 
New Westminster, 14 B, C, 330 (cul- 


exercising reasonable supervision.®* 
time in which a board sidewalk will become unsafe 
is so uncertain and subject to so many influenees, 
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decay under certain conditions, is to be attributed 
to municipalities, just as to natural persons.°° 
necessarily follows that it is the duty of a mu- 
nicipality to exercise ordinary or reasonable care 
by sufficient inspection to anticipate and detect such 
natural deterioration or decay and to guard against 
injuries therefrom;*! and an abutting owner who 
has made an excavation under a sidewalk is bound 
to afford access to the proper officer for the purpose 
of making an inspection of a structure supporting 
In a few jurisdictions, however, it has 
been held that a municipality need not anticipate 
defects in wooden structures where such defects are 


It 


observable to a municipal officer 
The length of 


vert sixteen years 
spected). 


old never in- 
(3) Wooden grating over 
areaway. Macpherson v. Vancouver, 
17 B. C. 264, 2 DomLR 283, 20 West 
LR 926, 1°  WestWkly 1114. (4) 
Wooden cover or gratings over catch 
basin or sewer. Mattoon v. Worland, 
97 Ill, A..13 (where a casual inspec- 
tion would have discovered a defect 
in a cover of a catch basin in a 
street, although apparently sound on 
top); Tilton v. Haverhill, 203 Mass. 
580, SUiieie eee pe pee road 
over railroad tracks. Chicago v. - 
Cabe, 93 Ill. A. 288. S fy 

[b], Wooden cover over well.—The 
District of Columbia was held liable 
for injuries caused by the giving 
way, through decay, of a wooden 
platform placed over a well located 
on a public highway, the platform 
being covered with a brick pavement 
level with the sidewalk and it having 
remained in that condition without 
examination for nine years. Sher- 


wood v. District of Columbia, 14 
D,..C. 276, 51 AmR 776. 
[ec] Wooden box sewer.—If a 


street, which a city was required to 
keep in a reasonably safe condition 
for travel, had become dangerous by 
the decayed condition of a wooden 
box sewer located about two feet be- 
low the surface, the city would be 
liable if by the exercise of reason- 
able diligence it should have known 
of the defect.- Bleistine v. Chelsea, 
204 Mass. 105, 90 NE 526. 

{d] The municipality is not under 
all circumstances relieved from the 
active duty of inspection, and if a 
structure is one which is subject to 
decay and has stood for the period 
when decay might be expected to 
have set in, it would be negligence 
to omit all precautions to ascertain 
the condition of the structure. Den- 
ver v. Dean, 10 Colo. 375, 16 P 30, 3 
AmSR 594. 

[e] Periodical inspection required. 
—Smith v. New Orleans, 135 La. 980, 
66 S 319. 

Duty of inspection generally see 
supra § 1827. 

62. Sherwin v. Aurora, 257 Ill. 458, 
100 NE 938, 48 LRANS 1116 [aff 168 
Ti? A. 320]. 

63. Miller v. Mullan, 17 Ida. 28, 
104 P 660, 19 AnnCas 1107. 

Notice of latent defects generally 
see supra § 1826. 


64. Lohr v. Philipsburg, 156 Pa. 
246, 27 A 1338 [dist Rapho, etc., Tp. 
v. Moore, 68,.Pa. 404, 8 AmR_ 202 


(where the defect was in the timbers 
of a bridge, and the duty to maintain 
the bridge was primarily and abso- 
lutely on the town)]: And see Jack- 
son v. Pool, 91 Tenn. 448, 19 SW 
324 (holding that the corporation is 
not required to examine and inspect 
wooden sidewalks laid on the ground, 
and that an instruction, which would 
permit a recovery for a latent de- 
fect if it might have been discovered 
“by inspection, observation, or other- 
wise,” is erroneous, such a rule ap- 
plying only to. structures over dan- 


|gerous places). 
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either advancing or retarding the process of decay, 
that no reasonable estimate can be made as to the 
specific time,®® and where there is no patent defect 
the municipality is not liable unless the condition 
of the walk was such that danger might reasonably 


be apprehended ‘at any time.®® 


[§ 1831] (10) Notice to Municipal Officers or 
A municipality is regarded as having 
notice of a defect or obstruction in the street where 
notice is given to, or acquired by, any officer or 
agent whose duty it is to report or make provision 
for the correction of the defect, or to see to the 
making of repairs and the removal of obstruc- 
It has accordingly been held in cases in- 
volving liability of particular municipalities that 
the municipality has notice if knowledge of the 


Agents.°" 


tions.®§ 


65. Miller v. Mullan, 17 Ida. 28, 
104 P 660, 19 AnnCas 1107. 

66. Miller v.* Mullan, supra. 
Statutory provisions see supra 


‘U. S.—Central Union Tel. Co. 
vy. Conneaut, 167 Fed. 274, 93 CCA 
196. : 

Ala.—Birmingham v. McKinnon, 
200 Ala. 111, 75 S 487. : 

D. Set iee nek Columbia Vv. 
Harper, 40 App. 568. 

Ga Uolumbus v. Ogletree, 102 Ga, 
293, 29 SEH 749 (policeman); Colum- 
bus v. Ogletree, 96 Ga. 177, 22 SE 
709; Augusta v. Jackson, 20 Ga, A, 
710, 93 SE 304. 


Iil.—Decatur v. Hamilton, 89 Ill. 
A. 561; Hearn v. Chicago, 20 Ill. A. 
249. 

ind.—Columbus v. Strassner, 124 


Ind. 482, 25 NE 65; Logansport v. 
Justice, 74 Ind. 378, 39 AmR 79. 

Iowa.—Blake v. Bedford, 170 lowa 
128, 151 NW 74; Roney v. Des Moines, 
150 Iowa 447, 130 NW 396; Cason 
vy. Ottumwa, 102 Iowa 99, 71 NW 
192; Smith v. Pella, 86 Iowa 236, 53 
NW 226; Smith v. Des Moines, 84 
Iowa 685, 51 NW 77. 

Ky.—Harlan v. Parsons, 202 Ky. 
358, 259 SW 717, 720 [quot Cyc]; 
Frankfort v. Downey, 118 SW 284; 
Louisville v. SSPE TIOS Ky. 841, 79 
SW 270, 25 Kyl 2 

Mass.—Purple v. Greenfield, 138 
Mass. 1. , : 

Mich.—Weitzel v. Fowler, 143 Mich. 
700, 107 NW 451. F 2 

Minn.—Engel v. Minneapolis, 138 
Minn. 438, 165 NW 278, LRA1918B 
647; Cunningham v. Thief River 
Falls, 84 Minn. 21, 86 NW 763. . 

Mo.—Miller v. Canton, 112 Mo. A. 
322, 87 SW 96. 

N. Y.—Metzroth v. New York, 241 
N. Y. ‘470, 150 NE 519; Sprague v. 
Rochester, 159 N. Y. 20, 53 NE 697; 
McSherry v. Canandaigua, 129 N. Y. 
612, 29 NE 821; Twogood v. New 
York, 102 N. Y. 216,:°6 NE 275; Good- 
fellow v. New York, 100 N. Y. 15, 
2 NE 462; Rehberg v. New York, 91 
N. Y. 137, 48 AmR 657 [rev 12 NY 
WklyDig 502]; Hawley v. Glovers- 
ville, 4 App. Div. 348, 38 NYS 647; 
Michels v. Syracuse, 92 Hun 365, 36 
INES. 5.07. 

Tenn.—Poole v. Jackson, 93 Tenn. 

(Civ, <A.) 


62,23 SW 57, 

Tex.—Dallas v. Meyers, 

55 SW 742; Palestine v. Hassell, 15 
Tex. Civ. A. 519, 40 SW 147; Austin 
v. Colgate, (Civ. A.) 27 SW 896. 

Va.—Lynchburg v. Wallace, 95 Va, 
640, 29 SE 675. 

Wis.—McKeigue v. 68 
Wis. 50, 31 NW 298. 

Ont.—Connor v. Brant Tp., 31 Ont. 
L. 274, 6 OntWN 206; Galloway v. 
Sarnia, 3 OntWR 361. 

And see cases infra notes 69-81. 

[a] Nuisance.—Where a city, 
through its officers charged with su- 
pervision of streets, undertook with- 
out authority of law to grant a right 
to maintain a nuisance thereon, the 
city is charged with knowledge of 


Janesville, 
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result has been 


commissioner or superintendent,’* 
streets’* or a member thereof,’® inspector or super- 
visor,’® pathmaster,’” market superintendent,’® su- 


perintendent in 


nicipality.®? 


the condition of the street while the 
nuisance.is in operation. Augusta v. 
Jackson, 20 Ga. A. 710, 93 SE 304. 
See generally supra § 1734. 
Employees see infra note 91. 
Policemen see infra notes 92-97. 


69. Ind.—Michigan City v. Bal- 
lance, 123 Ind. 334, 24 NE 117. 

lowa.—Shinnick v. Marshalltown, 
137 Iowa 72, 114 NW 542; Owen v. 
ae Dodge, 98 Iowa 281, 67 NW 

Kan.—Salina v. Trosper, 27 Kan. 
544. 

Ky.—Frankfort v. Downey, 118 
SW. 284. 


Miss.—Saxon v. Houlka, 107 Miss. 
161, 65 S 124. - 

Tenn.—Nashville v. Patton, 2 Tenn. 
Cive AVeo LS, 

70. Edwards v. Three Rivers, 96 
Mich. 625, 55 NW 10038; Higgins v. 
Salamanca, 6 NYSt 119. 

71. Sorento v. Johnson, 52 Ill, A. 
659; Weed v. Ballston Spa, 76 N. Y. 
3 


29. 

[a] MTlustration.—Where the evi- 
dence showed-that a plank in a side- 
walk had been loose for some time 
and that a member of the village 
board, upon learning the fact, nailed 
down the loose board but the string- 
ers were decayed and insufficient to 
hold it, a finding that the defect 
was known to the city authorities is 


warranted, Sorento v. Johnson, 52 
TIE, Al 659% 
72. See infra note 83. 


73. Ala.—Birmingham vy. McKin- 
non, 200 Ala. 111, 75 S 487; Birming- 
ham v. Muller, 197 Ala. 554, 73 S$ 
30; Bradford v. Anniston, 92 Ala, 
349, 8 S 683, 25 AmSR 60, 

Cal.—Stockton Auto. Co, v. Confer, 
154 Cal> 402, 97 P 881. 

Ill.— Joliet v. McCraney, 49 Ill. A. 
381; Brownlee v. Alexis, 39 Ill. A. 
135; Joliet v. Walker, 7 Ill. A. 267. 

Ind.——Hammond vy. Jahnke, 178 Ind. 
177, 99 NE 389; Lafayette y. Larson, 
73 Ind. 36%. 

lowa.—Padelford v. Eagle Grove, 
117 Iowa 616, 91 NW 899; Ledger- 
wood v. Webster City, 938 Iowa 726, 
61 NW 1089. : 

Ky.—Newport v. Zimmerman, 152 
Ky. 582, 153 SW 969, 

Mass.—Mason v. Winthrop, 196 
Mass. 18, 81 NE 644. 

Mich.—Weitzel v. Fowler, 143 Mich, 


700, 107 NW 451; McEvoy v. Sault 
Ste. Marie, 136 Mich. 172, 98 NW 
1006; Fuller v. Jackson, 82 Mich. 


480, 46 NW 721; Dotton v. Albion, 50 
Mich. 129, 15 NW 46. 
19 


Nebr.—Lincoln  v. 
Nebr, 259, 27 NW 110. 

N. Y.—McSherry v. Canandaigua, 
129 N. Y. 612, 29 NE 821; Shook v. 
Cohoes, 108 N. Y. 648, 15 NE 531; 
Hawley v. Gloversville, 4 App. Div. 
343, 38 NYS 647; Deyoe v. Saratoga 
Springs, 1 Hun 341, 3 Thomps. & C. 
504; Gillrie v. Lockport, 12 NYSt 
707 [rev on other grounds 122 N. Y. 
403, 25 NE 357]. 

Tex.—Patterson v. (Civ. 
A)’ 29. "SW ‘1139. 


Woodward, 


Austin, 


Councilman or alderman. 


Pec 
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defect or obstruction is brought home to the mayor 
of a city,®® president of a village,’° village trustee 
or member of the village board,’ or, generally, an 
alderman or member of a eity council.” 


The same 
held to follow notice to a street 
committee on 


charge of a city’s patrol lines,7® 


lighting superintendent,*° or a city electrician whose 
duties include supervision of the use of electric 
appliances in the streets.*t But notice to an officer 
or agent who is charged with no duties in respect 
of the care of the streets is not notice to the mu- 


Notice to an alderman 


Wash.—Saylor v. Montesano, 11 
Wash. 328, 39 P 653. 

Wis.—Mauch y. Hartford, 112 Wis. 
40, 87 NW 816. 

{a] Condition of tree.—Where the 
superintendent of streets knew of the- 
unsafe condition of a tree standing 
in a street, his knowledge was that 
of the city, although he could not 
remove the tree except by order of 
the mayor and aldermen. Chase v. 
Lowell, 151 Mass. 422, 24 NE 212. 

74. Pittsburg v. Broderson, 10 
Kan. A. 430, 62 P 5. ; 

75. Blake v. Bedford, 170 Iowa 
128, 151 NW 74; Cornell v. Ypsilanti, 
212 Mich. 540, 180 NW 405. 

76. Small v. Kansas City, 185 Mo. 
291, 84 SW 901; Small v. Kansas 
City,. 110° Mo. ‘A. 721, (85 SWeré27; 
Schumacher v. New York, 166 N, Y. 
103, 59- NE. %73;« Burger-:v.°Phila- 


delphia, 196 Pa. 41, 46 A 262. But 
see infra note 82 [d]. 
77. Connor v. Brant Tp., 31 Ont. 


L.. 274, 6 OntWN 206. 

78. Toledo v. Nitz, 23 Oh, Cir: Ct. 
350; Nitz v. Toledo; 22 Oh. Cir. Ct. 
454, 12 Oh. Cir. Dec. 357. 

79. Twist v. Rochester, 37 App. 
Div. 307, 55 NYS 850 [aff 165 N. Y. 
619 mem, 59 NE 1131 mem]. 

80. Central Union Tel. Co. v. Con- 
neaut, 167 Fed. 274, 93 CCA 196. 

81. Decatur v. Hamilton, 89 Ill. 
A. 561. 

82. Ill.—Lifschitz v. Chicago, 150 
TH+A> 201. ‘ 

Ind.—Indianapolis vy. Ray, 52 Ind. 
A. 388, 97 NE 795. 

lowa.—Hdwards v. Cedar Rapids, 
138 Iowa 421, 116 NW 323. 

Ky.—Harlan v. Parsons, 202 Ky. 
358, 259 SW 717, 720 [quot Cyc]; 
Paducah v. Ivey, 196 Ky. 484, ' 24 
Sw 4; Louisville v. Lenehan, 149 
Ky. 537, 149 SW 932, 933, AnnCas 
1914B 164 [quot Cyc]. 

Mich.—Corey v. Ann Arbor, 134 
Mich. 376, 96 NW 477. 

N. Y.—Huyler v. New York, 160 
App. Div. 415, 145 NYS 650. 

Okl.—Woodward yv. Bowder, 46 
Okl. 505, 149 P 138, 189 [cit Cyc]. 

Tex.—Haskell v. Barker, (Civ. A.) 
134 SW 833; Austin v. Colgate, (Civ. 
A.) 27 SW 896. 

Wash.—MacDermid v. Seattle, 93 
Wash. 167, 160 P 290. 

[a] Village trustees.—Bush Vv. 
Geneva, 3 Thomps. & C. (N. Y.) 409. 

[b] City treasurer.— Savanna v. 
Trusty, 98 Dll. A. 277. 

[ce] City clerk—Corey v. Ann 
Arbor, 134 Mich. 376, 96 NW 477. 

[d] Knowledge by a sidewalk in- 
spector of a defect in a sidewalk, 
such inspector having no authority 
to make repairs but being charged 
only with the duty of inspecting and 
notifying property Owners to repair, 
and if such repairs are not made 
within five days to report the fact 
to the foreman of repairs or the chief 
inspector, is not sufficient notice to 
officers having charge of the high- 
ways within a_ charter provision 
which allows the property owner 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1831] MUNICIPAL CORPORATIONS [43 C.J.] 1057 


or member of a city council is generally regarded 
as notice to the municipality if he is charged with 
duties in respect of streets or sidewalks.** 
there is some authority to the contrary;** and it 
has been held that an alderman’s knowledge that 
a gas company is excavating and laying pipes pur- 
suant to an ordinance requiring it to keep proper 
lights burning will not charge the municipality with 
liability for injury to a person falling into an un- 
guarded excavation, where no right of supervision 
of the work is reserved to the municipal officers 
and none is in fact exercised by them.*® 

Notice to a 
ployee of the municipality,®® such as a fireman,*? 
stableman,®® janitor,®® or lamplighter®® is not gen- 
erally sufficient to charge the municipality. But in 
some municipalities the employment may involve the 
oversight or repair of streets and sidewalks, 
in such cases notice to the employee will be im- 


Municipal employees. 


puted to the municipality.®* 
Policemen. 


five days’ notice to make the re- 
pairs after which the inspector is to 
notify the officers who have au- 
thority to make them. Touhey v. 
Rochester, 64 App. Div. 56, 71 NYS 
661. 

Employees see infra notes 86-90. 

Folicemen see infra note 98. 

83. Ill—Mattoon v. Russell, 91 
ll. A. 252. 


Ind.—Hammond v. Jahnke, 178 Ind.. 


i727, 99°NH S95 Columbus v. Strass- 
ner, 124 Ind. 482, 25 NE 65; Logans- 
port v. Justice, 74 Ind. 378, 39 AmR 
79. 

Towa.—Keyes v. Cedar Falls, 107 
Iowa 509, 78 NW 227; Owen v. Ft. 
Dodge, 98 Iowa 281, 67 NW 281; 
Trapvnell v. Red Oak Junction, 76 
Iowa 744, 39 NW 884; Carter v. Monti- 
cello, 68 Iowa 178,-26 NW 129, 

iua.—Weinhardt v. New Orleans, 125 
Ha. 351, 51 S 286. 


Me—Ham v. Lewiston, 94 Me. 
265. 47 A 548. 

Mich.—Cornell v. Ypsilanti, 212 
Mich. 540, 180 NW 405; McKormick 


v. West Bay City, 110 Mich. 265, 68 
NW 148; Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Dundas vy. Lansing, 
75 Mich. 499, 42 NW 1011, 13 AmSR 
457, 5 LRA 143. 

Miss.—Saxon v. Houlka, 107 Miss. 
161, 65 S 124. 

Mo.—Clark v. Brookfield, 97 Mo. A. 
16, 70 SW 934; Cropper v. Mexico, 62 
Mo. A. 385 


N. C.— Foy v. Winston, 126 N. Cc. 
381, 35 SE 609. 

Oh.—Newark v. McDowell, 16 Oh. 
Cir. GUrbG.) 9 On wCir, Dee: 260. 


Wis.—Fife v. Oshkosh, 89 Wis. 540, 
62 NW 541; McKeigue v. Janesville, 
68 Wis. 50, 31 NW 298. 

Capacity in which notice is ac- 
quired see infra notes 99-2. 

84. Peach v. Utica, 10 Hun (N. Y.) 


Notice to the chief of police®? or 
marshal,®? or to an ordinary policeman or patrol- 


But 


dangerous.®* 


mere em- 
knowledge.%® 


and 


man who has some duties to perform in regard to 
defects and obstructions in the street,®* or who is 
accustomed to reporting defects, which custom is 
recognized by authorities,®® is notice to the mu- 
nicipality; and the municipality cannot avoid liabil- 
ity on the ground that an ordinance required police 
officers to report defects, and that the defect which 
caused the injury was not reported,®® even though 
the officer was of opinion that such defect was not 
But in municipalities where it is not 
the duty of policemen to look after and report the 
condition of the streets, or to remedy, defects 
therein, the municipality is not charged with his 


Knowledge acquired in individual capacity. Some 
authorities have held that, while notice given to 
a member of the council in his official capacity, and 
while in the exercise of his official duties, will be 
sufficient to charge the municipality,°® his mere 


personal knowledge will not be imputed to the mu- 


nicipality.t On 


{a] Day laborer.—EHEvidence that 
the witness told a day laborer’ em- 
ployed by a town to trim street 
lights and do other work that the 
witness had received a shock at an 
electric street light, near which 
plaintiff's intestate was subsequently 
found dead, was inadmissible, as 
notice to a day laborer is not notice 
to the town. Monds v. Dunn, 163 
N. C. 108779 SH 303. 

{b] Employee of sanitary depart- 
ment.—Macon v. Morris, 10 Ga. A, 
298, 73 SH 539. 

87. Indianapolis v. Ray, 52 Ind. 
A. 388, 97 NE 795; Newport v. Zim- 
merman, 152 Ky. 582, 153 SW 969; 
Huyler v. New York, 160 App. Div. 
415, 145 NYS 650. 

88. Newport v. Zimmerman, 152 
Ky. 582, 153 SW 969. 
ee Foster v. Boston, 127 Mass. 

0. 

{a] Janitor of school building.— 
Knowledge by a janitor of a public 
schoolhouse that a coal hole in front 
of the schoolhouse is uncovered is 
not notice to the city of a defect in 
the highway, the janitor being ap- 
pointed by the school committee of 
the city, and having nothing to do 
with the streets. Foster v. Berlin, 
127 Mass. 290. 


90. Monies v. Lynn, 119 Mass. 
273. 
91. Atlanta v. Buchanan, 76 Ga. 


585; Smith v. Pella, 86 Iowa 236, 53 
NW 226; Sprague v. Rochester, 159 
N, Ye 20, °53° NEY 697; Garmany. iv: 
Gainesville, (Tex. Civ. A.) 41 S 
730. 

fa] Building department em- 
ployees.—In so far as employees of 
the building department interfere 
with streets and highways, they are 
agents of the city by and through 
whom it may have notice of condi- 


477; Vanderslice v. Philadelphia, 103|tions. Metzroth_v. New York, 241 

Pa. 102; Jordan y. Peckham, 19 R. I.{N. Y. 470, 150 NE 519. 

Seno VAY SOG. 92. Denver v. Dean, 10 Colo. 375, 
tal Notice to individual council-|16 P 30, 3 AmSR 594. ; 

men has been held insufficient, al- 93. Hayes v. West Bay City, 91 

though the town council, as a body, Mich. 418, 51 NW 1067; Norman v. 

has much to do with the care of the| Teel, 12 .Okl. 69, 69 P 791. 


highways. Jordan v. Peckham, 19 
Rw 28)) 3a-A 9305; 
- 85. McDermott vy. Kingston, 19 
Hun (N. Y.) 198 [rev 6 AbbNCas 
246, 57 HowPr 196]. 

86. Ga.—Macon v. Morris, 10 Ga. 
A.298, 73°SE 539. 

Mass.—Foster v. Boston, 127 Mass. 
290; Monies vy. Lynn, 119 Mass. 


273 

N. ©.—Monds v. Dunn L638 Ne C. 
108. 79 SE 303. 

Okl.—Woodward v. Bowder, 46 Okl. 
505. 149 P 138. 

Wash.—Owen vy. Seattle, 64 Wash. 
TO e116 Ses 261 
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94. Ala. —Birmingham v. McKin- 
non, 200) Ala. 111, 75 ‘S 487: 

Conn. —Cummings v. Hartford, 70 
Gonn. 11/5; 38\"A. 916. 

Ga.—Columbus v, Ogletree, 102 Ga. 
293, 29 SE 749; Columbus v. Ogle- 
tree, 96 Ga. 177, 22 SE 709. 

Lll.—Joliet v. Looney,- 159 -Tll., 471, 
42 NE 854 [aff 56 Ill. A. 502]; Mar- 
eck v. Chicago, 89 Ill. A. 358; Lun- 
don v. Chicago, 83 Ill. A. 208; Looney 
v. Joliet, 49 Tll, A. 621. 

Iowa.—-Cason vy. Ottumwa, 102 Iowa 
99, 71 NW 192. 

Ky.—Louisville v. Carr, 204 Ky. 
Os 368 SW 674; Louisville v. Lene- 


that an alderman’s 


the other hand it has been held 
knowledge of an excavation in 


han, 149 Ky. 537, 149 SW 932, Ann 


Cas1914B 164. 
Minneapolis, 138 


Minn.—Engel v. 
Minn. 438, 165 NW 278, LRA1918B 
18 Minn. 


7a Cleveland v. St. Paul, 

Mo.—Carrington v. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR 108; 
Adélman v. Altman, 209 Mo. A. 583, 
240 SW 272 [transf. 285 Mo. 503, 226 
SW 953]; Willis v. St. Joseph, 184 
Mo. A, 428, 171 SW 27. 

N. Y.—Farley v. New York, 152 N. 
Y. 222, 46 NE 506, 57 AmSR Swahili 
Twogood v. New York; 102 N. Y. 
216, 6 NE 275; Goodfellow v. New 
York, 100.N. Y¥."15, 2 NEY 462> *Conen 
vs New York, 144 ‘App. Diy. 678, 129 
NYS 232 [rev on other grounds 204 
N. Y. 424, 97 NE 866, 39 LRANS 
985]; Williams Vv. Brooklyn, 33 ADP. 
Div. 539, 53 NYS 1007; Hawley 
Gloversville, 4 App. Div. 343, 38 NYS 
647; Taylor v. Mt. Vernon, 58 Hun 
384, 12° NYS “25 [aff 129 INGaYe 651 
mem, 29 NE 1032 mem]. 

Tenn.—Nashville v. Patton, 2 Tenn. 
Civ. Alwolbe 

Tex.—San. Antonio vy. 
(Civ. A.) 78 SW 28. } 

[a] Thus a policeman’s knowledge 
of a dangerous obstruction will be 
imputed to the municipality where 
the police are charged with the duty 
of removing nuisances. Rehberg v. 
aha Work) O°ON: Yar Lovie topeAmnnee 

95. Hardin v. Moline, 179 Ill. A. 
101; Looney v. Joliet, 49 Tll, A. 621: 
Kittredge Vv. Cincinnati, 2 OhNPNS 
6 [aff 6 Oh. Cir, Ct. N.S. 646, 28 Oh. 
Cirt Ct 100i, 

96. Goodfellow v. New York, 100 
N. Y. 15, 2 NE 462 


Talerico, 


97. Goodfellow v. New York, su- 
pra. 
98. Ga.—Columbus vy. Ogletree, 96 


Ga. 177, 22 SE 709; Macon y. Morris, 
10 Ga. A. 298, 73 SE 539. 

Tll.—Reid v. Chicago, 83 Ill. A. 554. 

Iowa.—Cook v. Anamosa, 66 Iowa 
427, 23-NW 907 (city marshal), 

Ky.—Paducah y. Ivey, 196 Ky. 484, 
245 SW 4; Louisville v. Lenehan, 149 
fee 537, 149 SW 932, AnnCas1914B 

N. Y.—Huyler v. New York, 160 
App. Div. 415, 145 NYS 650. 

Oh.—Cleveland v. Payne, 72. Oh. 
St. 347, 74 NE 177, 70 LRA 841. 

Okl.—Woodward v. Bowder, 46 Okl. 
505, 149 P 138 (marshal). 

99. Frazier v. Butler Borough, 172 
Pa. 407, 33 A 691, 51 AmSR 739. 

Generally see Supra note 83. 

1. Gaffney v. Dixon, 157 Tl). A: 
589; Frazier v. Butler Borough, 172 
Pa. 407, 33 A 691, 51 AmSR 739 (ob- 
struction caused by a contractor in 
grading a sidewalk for a member of 
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a sidewalk imputes notice to the municipality, al- 
though the excavation was made by him in the erec- 
tion of a private building without direct authority 


from the municipality.’ 


Knowledge acquired by an officer before he be- 
comes such will not bind the municipality.’ 
Notice to a de jure officer is notice to the munici- 


pality.* 


[§ 1832] (11) Notice to Private Citizens. Notice 
to, or knowledge acquired by, citizens or inhabitants 
of the municipality is not ordinarily sufficient to 
affect the municipality,® although it may be evidence 
of notice,® as where it is of sufficient extent to show 
In some jurisdic- 
tions, however, it has been held that notice to two 
or more inhabitants is notice to the municipality.® 

[§ 1833] e. Precautions against Injury°’—(1) In 
General. The general municipal duty to put and 
keep streets in a reasonably safe condition’? re- 
quires the corporation to exercise reasonable care 
and prudence in adopting such precautionary meas- 
ures as will prevent persons exercising due care 


that the defect was notorious.‘ 


the council). But compare Canfield 
vy. East Stroudsburg Borough, 19 Pa. 


Super. 649, 652 (where the court 
said: “Whatever the distinction be- 
tween official and unofficial acts, 


there is no ground, in either law or 
fact, for a distinction between the 
personal knowledge of an_ officer 
charged with the duty of supervision 
and his official knowledge,’ holding 
that knowledge of a defect which 
reached the officer through personal 
observation was knowledge upon 
which he was bound to act officially). 

[a] Knowledge obtained by an al- 
derman while engaged about his pri- 
vate affairs and not acting as a mem- 
ber of any committee having author- 
ity over streets, of the existence of 
a dangerous obstruction is not notice 
to ‘the municipality. Gaffney  v. 
Dixon, 157 Ill. A. 589. 

2. Keyes v. Cedar Falls, 107 Iowa 
509, 78 NW 227. 

&. Lohr v. Philipsburg Borough, 
156 Pa. 246, 27. A 133. 

4 McSherry v. Canandaigua, 12 
Nw Sv 755° faff 129° N’ oY. 622,29 NE 
821]. 

[a] Mlustration.—Where one acts 
as street commissioner and is ad- 
mitted to be such by the village, his 
duties being to examine the streets 
and sidewalks, notice to him is no- 
tice sufficient to charge the village, 
notwithstanding neither the charter 
nor the by-laws of the village pro- 
vided for the appointment of such 
officer. McSherry v. Canandaigua, 12 
NYS 751 faff 129 N: Y¥.612,,29 NE 
821]. 

5. Bill v. Norwich, 39 Conn: 222; 
Kenyon v. Indianapolis, Wils. (Ind.) 
129; Cramer y. Burlington, 39 Iowa 
512; Donaldson vy. Boston, 16 Gray 
(Mass.) 508. 

6 Bill v. Norwich, 39 Conn, 222. 

Admissibility of evidence to show 
notice generally see infra §§ 2025-— 
2029. 

7. See supra § 1823. 

Hidden or latent defects see supra 

1826. 

: 8. Mason y. Pllsworth, 32 Me. 271; 
French v. Brunswick, 21 Me, 29, 38 
AmD. 250. 

9. Accidents on highways gen- 
erally see Highways §§ 450-452, 

Precautions as to: 

Dangerous approach from _ private 

property see supra § 1818. 
Embankments see supra § 1814. 
Excavations see supra § 1815, 
Openings see supra § 1816. 
Overhanging and falling objects see 

supra §§ 1807-1810. 

Property adjacent to street see su- 

pra § 1817. 

Steam rollers and other road imple- 

ments see supra § 1812. 
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from suffering injury from obstructions or defects, 
whether the defects or obstructions are caused by 
its own agency,!” or by others;** and such duty may 


require the lighting of streets generally,’ or the 


ists.32 


maintenance of barriers, guards, lights, or signals 
at the place where the defect or obstruction ex- 
{mpossibilities or unreasonable precautions 


are not required;'® the municipality is not required 


Streets closed to travel see supra 
§ 1770 


Temporary obstructions 

§§ 1796-1798. 

10. See supra § 1785. 

11. Del.—Anderson v. Wilming- 
ton, 18 Del. 28, 43 A 841; Carswell 
v. Wilmington, 16 Del. 360, 48 A 169. 

Ill.—Mt. Vernon v. Brooks, 39 Ill. 
A, 426. 

Ind.—Vincennes vy. Spees, 35 Ind. 
A. 389, 74 NE 277; Elwood v. Addi- 
son, 26 Ind. A. 28, 59 NE 47. y 

Kan.—Roman v. Leavenworth, 90 
Kan.’:'379;, 133 -P 551; Kansas .City 
v. Gilbert, 65 Kan. 469, 70 P 350. 

Ky.—Carlisle v. Campbell, 151 Ky. 
279, 151 SW 673; Louisville v. Keher, 
Bae Ky. 841, 79 SW 270, 25 KyL 

Md.—Hagerstown v. Crowl, 128 Md. 
556, 97 A 544. 

Mass.—Valvoline ,Oil Co. v. Win- 
throp, 235 Mass. 515, 126 NE 895; 
Connelly vy. Boston, 206 Mass. 4, 91 
NE 998; Jones v. Boston, 188 Mass. 
53, 74 NE 295; Leonard v. Boston, 
183 Mass. 68, 66 NE 596. 

Mo.—Burnes y. St. Joseph, 91 Mo. 
A, 489; Campbell v. Stanberry, 85 
Mo, A. 159. 

Mont.—Snyder v. Chinook, 48 Mont. 
484, 138 P 1090. 

N. Y.—Murphy v. Brooklyn, 118 N. 
Y. 575, 23 NE 887; Briggs v. North 
Tonawanda, 213 App. Div. 781, 210 
NYS 6438; Berger v. Solvay, 156 App. 
Div. 440, 141 NYS 995; Nicholls v. 


see Supra 


New York, 128 App. Div. 532, 112 
NYS; 795. 
Oh.—Cavey v. Cincinnati, 12 Oh. 


Cir: CtapNinsy 2853 2Oh= CipiCiys 97 
[aff 85 Oh. St. 450 mem, 98 NE 1121 
mem]; Gable v. Toledo, 16 Oh. Cir. 
Ct, 515,79) Ons Gir rDec. bce 

S. C.—Hutchison vy. Summerville, 
66 S. C. 442, 45 SE 8. 

Tex.—Dallas v. Jones, 93 Tex. 38, 
49 SW 577, 53 SW 377. 

Va.—Newport News v. Scott, 103 
Va. 794, 50 SE 266. 

Wash.—McClammy vy. Spokane, 36 
Wash. 339, 78 P 912. 

W. Va.—Johnson vy. Huntington; 80 
W. Va. 178, 92 SE 344; 
hie oe 66 W. Va. 3938, 66 SE 


Alta.—Fletcher v. Calgary, 16 Alta. 
L. 475, 60 DomLR 357, [1921] 2 West 
Wkly 680. 

Man.—Kennedy Vv. 
Prairie, 12 Man, 634. 

Ont.—Thomas v. North Norwich, 9 
Ont. L, 666, 6 OntWR 138 [allowing 
app 4 OntWR 517]; Kirk vy. Toronto, 
8 Ont. L. 730, 4 OntWR 496; Home- 
wood v. Hamilton, 1 Ont. L. 266. 

Cross references: 

Hats Oe licensees see supra §§ 1780-— 
hea ay 


Portage la 


Stanton v. | 


to guard against dangers which could not be antici- 
pated in the exercise of reasonable care,’ and it is 
not liable for error of judgment in devising its - 
precautionary plans in the absence of anything to 
indicate danger.*® 
held that, where there is failure to provide neces- 
sary safeguards, the municipality will not be exempt 
from liability for resulting injuries merely because 
the particular accident is different from that which 
ordinarily might result.?® 
Closing street to travel.?° 
as that the cost of repair will be more than the 
funds at the disposal of the municipality,?? the re- 
pair is impossible, the street, if known to be unsafe, 


On the other hand it has been 


If for any reason,”+ 


Duty of inspection as affecting con- 

structive notice see supra § 1827. 
Failure to prevent improper use of 

Street see supra §§ 1783, 1784. 

1Z. Del.—Colbourn vy. Wilmington, 
20 Del. 4438, 56 A 605. 

Kan.—Holitza v. Kansas City, 68 
Kan. 157, 74 P 594. 

Mo.—Burnes y. St. Joseph, 91 Mo. 
A. 489. 

Nebr.—Omaha v. Jensen, 35 Nebr. 
68, 52 NW 833, 37 AmSR 432. 

Pa.—Whitman v. Stipp, 270 Pa. 
401, 113 A 567. 

13. D. C.—District of Columbia 
v. Dempsey, 13 App. 533. 

Ill.— Peoria v. Gerber, 168 Ill. 318, 
48 NE 152; Springfield v. Tomlinson, 


9 7 EM. SA oO: 
Ind.—Vincennes vy. Spees, 35 Ind. 
A, 389, 74 NE 277, 

Kan.—Holitza v. Kansas City, 68 
Kan. 157, 74 P 594. 

Ky.—Brentlinger v. Louisville R. 
Co., 156 Ky. 685, 161 SW 1107. 

Mo.—Burnes y. St. Joseph, 91 Mo. 
A. 489. 

N. Y.—Blakeslee v. Geneva, 61 App. 
Div. 42, 69 NYS 1122; Hoyer v. North 
Re arends. io aeue ay 29 NYS 650; 

jers v, ew York, 74 H 
NYS 688. OT eee 

Va.—McCoull v. Manchester, 85 Va. 
579, 8 SE 379, 2 LRA 691. ; “ 

Acts of third persons generally see 
supra §§ 1775-1784. 

Work of independent contractor 
see supra § 1726. 


14. See infra § 1835. 
15. See infra §§ 1836-1838. 
16. Ind.—Vincennes vy. Spees, 35 


nae A. 389, 74 NE 277. 
inn.—Tarras vy. Winona, 71 Minn. 
eas NW 505. aes 
o.—Myers v. Kansas Cit 108 
Mo, 480, ig SW 914. hae 
5 .—Parker vy. Cohoes, 10 H 
eh bene te NEY. NELOMe bi 
a.—Heidenwa v. Philadelphi 
we ag GS 31 ‘A. 1063. satis 
. D.—Bohl yv. Dell Rapid my Le 
619, 91 NW 3815. parame eo 
Rule as to reasonable care see su- 
Prag: Alex 
s exander vy. Statesville, 165 
N. C. 527, 81 SE 763; Braatz v. macau 
19 N. D. 538, 125 NW 1042, 27 LRANS 


ae Rotsell 

8. otse v. Warren, 10 

Super, 283. ie 
19. Hagerstown v. Crowl, 128 Mad. 


556, 97 A 544, 
20. Duty to close street pending 
improvements see infra § 1834. 
Liabilities as to streets abandoned 
or closed to traffic generally see su- 
pra § 1770. 
21. .See infra text and note 22, 
22. Carney v. Marseilles, 136 Ill, 
401, 26 NE 491, 29 AmSR 828; Fair- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1833-1835] 


should be closed and the publie warned by notice 


of the danger of passing over it. 


[§ 1834] (2) Precautions While Making Improve- 
Where improvements are being made in 
a street, it is the duty of the city to guard them 
so as to protect travelers on the street, who are 
themselves in the exercise of due care, from recelv- 
ing injury therefrom,?* reasonable care being the 


ments.?* 


measure of such duty.”® 


Closing street pending improvements. 
sary to prevent accidents when improvements are 
being made, the municipality should, by some bar- 
rier, close the street or that part being repaired, 
against the public so that no harm may happen if 
the work on the street is delayed,?° and if proper 
barriers or warnings are employed, the municipal- 
ity will not*be liable for injuries to travelers on 
But it is not necessary to 
close a street to travel because a new sidewalk is 
being laid;?* the most that is required is that the 


the street so closed.?? 


PAX View CITAUG, fo + OKI, 6659.) 131 6 
159; Bloomquist v. La Grande, (Or.) 


261. P 25 

[a] tn brief, the rule on this 
subject seems to be that, if the city 
cannot command the funds for the 
present remedy of defects in its 
streets, it must, at least temporarily, 
go out of the street business and 
close its doors, so to speak. It can- 
not rightfully continue in business 
as a bankrupt to the hurt of the 
people who are invited to travel on 
its public ways, and, at the same 


time, evade responsibility for the 
harmful ‘results of its neglect.’ 
Bloomquist v. La Grande, (Or.) 251 
P 252, 254. 


23. Cross references: 

Duty to guard excavations made in 
laying sewers or culverts see supra 
§ 1815. 

Liability for injuries from temporary 
obstructions see supra §§ 1796-— 
1798. 

Precautions as to streets closed to 
traffic see supra § 1770. 

B24. U. apes ae pe Maryland, 
166 Fed. 641, 92 CCA: 3 

Ala.— Huntsville Vv. se nillips, 191 
Ala. 524, 67 S 664. 

Ariz.mPhoenix v. Clem, 237 P 168. 

Cal.—Stockton Auto. Co. v. Confer, 
Be Cal: 402, 97 P88. 

Del.— Carswell v. Wilmington, 16 

Del. 360,. 43. A, 169. 

Ga.—Holliday v. Athens, 10 Ga. A. 
709, 74 SE 67. 

Ill. Chieago v. Johnson, 53 Ill, 
91; Allen v. McCalman, 229 Ill. A. 
224 Canton va Dewey, %L Atll. “A; 
346; Mt. Carmel v. Guthridge, 52 
Mp pA 6s23" ADLrOra, Vv. Seidelman, 34 
Til. A. 285. 

Ind.—Indianapolis v. Cox, 76 Ind. 
A. 174, 182 NE 8; Ft. Wayne v. Pat- 
terson, 3 Ind. A. 34, 29 NE 167. 

Ky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273; Georgetown v. 
Groff, 136 Ky. 662, 124 SW 888; Elam 
Ve Mt, Sterlinie 132° Ky. 65%, 117 SW 
250, 20 LRANS 512; Bowling Green 
v. Bowling Green Gaslight Co., 112 
ap 917; Covington v, Bryant, 7 Bush 
248. 

La.—Quayle v. TE high | ete., Bd., 
fide laleia Geos as) Ek 

Me.—Kimball v. Oath, 38 Me. 219, 
61 AmD 243. 

Mass.—McCarthy v. Stoneham, 223 
Mass, 173, 111 NE 698; Stoliker v. 
Boston, 204 Mass. 522, 90 NE 927; 
Winship v. Boston, 201 Mass. 273, 87 
NE 600; Hyde v. Boston, 186 Mass. 
115, 71 NE 118; Compton vy. Revere, 
179 Mass... 413, 60 NE 931; Fox vy. 
Chelsea, 171 Mass. 297, 50 ‘NE 622; 
Prentiss v. Boston, 112’ Mass. 43. 

Mo.—Burton v. Kansas City, “F81 
Mo. A. 427, 168 SW 889; Schlinski v. 
rh Joseph; 170 Mo. A. 380, 156 SW 
8 


Nebr.—Omaha v. gee 35 Nebr. 
68, 52 NW 833, 37 AmSR 432. 
N. Y.—Wilson v. Troy, wee INGAAS 
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public should be excluded from that portion of the 
walk that is not reasonably safe for travel.?® 
street need not be closed during construction or 
repair where the fact of such construction or repair 
is clearly apparent to the public.*° 

Improvements made by independent body. When 
changes are being made in a street by a body in- 
dependent of the municipality, under direct legis- 


A 


lative authority for the abolition of grade crossings, 


If neces- 


mere failure to 


96, 32 NE 44, 31 AmSR 817, 18 LRA 
449; Pettengill Vv. Yonkers, 116 N. 
ed 558, 22 NE 1095, 15 AmSR 442; 
Turner v. Newburgh, 109 N. Y. 301, 
16 NE 344, 4 AmSR 453; McMahon 
Vs, Second, Ave y Ri Co. Lo. GN, Ws, 2a ls 
Berger v. Solvay, 156 App. Div. 440, 
141 NYS 995; Maloney v. New York, 
154 App. Div. 608, 139 NYS 794; 
Childs v. West Troy, 23' Hun 68. 

Pa.—Carlisle v. Brisbane, 113 Pa. 
544, 6 A 372, 57 AmR 483. 

Wash.—Lautenschlager v. Seattle, 
77 Wash. 12, 137 P 323; Peterson v. 
Seattle, 40 Wash. 33, 82 P 141, 5 
AnnCas 735. 

W. Va.—Wilson v. Wheeling, 19 
W. Va. 323, 42 AmR 780. 
geet eter th maui Re v. Davis, 6 Wis. 

Man.—Crawford v. Franklin, [1924] 
eerie 964, [1924] 2 WestWkly 

Ont.—Weston v. Middlesex County, 
31 Ont. L. 148, 6 OntWN 135, 19 Dom 
IR 646 [dism app 30 Ont. L. 21, 5 
OntWN 616, 16 DomLR 625]. 

See also supra’ § 1797; and cases 
passim infra § 1835. 

Barriers, guards, lights, etc., 
infra § 1836. 

25. Chicago v. Brophy, 79 Ill, 277; 
Allen v. McCalman, 229 Ill. A. 221; 
a {Salley vesdivaris, ei TS AL 69) 
Hall v. Manson, 99 Iowa 698, 68 NW 
922, 34 LRA 207; Conley v. Kansas 
City, 110 ‘Kan. 95, 202 P 607; Ma- 
loney v. New York, 154 App. Div. 608, 
139 NYS 794; Bennett v. Sing Sing, 
14 NYS 463. 

26. Mich.—Beattie v. Detroit, 137 
Mich. 319, 100 NW 574; Alexander 
v. Big Rapids, 76 Mich. 282, 42 NW 
1071; Southwell v. Detroit, 74 Mich. 
438, 42 NW 118. 

St. 278 Mo. 


Mo.—Hunt v. 
213, 211 SW 678. 

N. ¥.__Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 442, 

S. D.—Rowe v. Richards, 32 S.-D. 
66, 142 NW 664, LRAI1915E 1069. 

‘Wash. _——Lautenschlager v. Seattle, 
77 Wash, 12, 137 P 323; Peterson vy. 
Seattle, 40 Wash. 33, 82 P 141, 5 
AnnCas 735. 

See also Chicago v. Hislop, 61 Ill. 
86 (same rule as to a tunnel which 
is one of the municipal dees 

[a] Construction of ilding.— 
Where a city grants a ae Hte for the 
erection of a brick building abutting 
a sidewalk, it is the duty of the 
city to erect and maintain such warn- 
ings and barricades across the side- 
walk as will prevent people from 
using it at that point during the 
construction of the building, and the 
fact that the front of the wall of the 
building does not project upon the 
sidewalk does not change the duty. 


see 


Louis, 


Rowe v. Richards, 32° S. D. 66, 142 
NW 664, LRA1915E 1069, 

27. See supra § 1770. 

28. Walker v. Ann Arbor, 111 
Mich. 1, 69 NW 87. 


the municipality is not thereby relieved from its 
statutory liability for injuries to pedestrians, if the 
street has not actually been closed to publie trave 

[§ 1835] (3) Lighting Streets.*2 The common law 
does not require municipal lighting of streets,** and 
hence a municipality is not liable, in the absence 
of statutory or charter requirements, for injuries 
resulting solely from failure to light them.** 


],34 


So a 
exercise a discretionary power or 


permissive grant in the charter will not be sufficient 
alone upon which to base liability,*® although there 


29. Walker vy. Ann Arbor, supra. 
30. Cody v. Boston, (Mass.) 154 
NE 753; Chapman vy. Boston, 252 


Mass. 404, 147 NE 840; Compton v. 
Revere, 179 Mass. 413, 60 NE 981. 
And see infra § 1836. 

31. Gilbane v. Lent, 41 R. I. 462, 


arning lights at place of 
obstruction see infra §§ 1836-1838. - 

33. See cases infra note 34. 

34. Ga.—Williams v. Washington, 
142 Ga. 281, 82 SH 656, LRAI91I5A 
325, AnnCas1916B 196; Columbus _ v. 
Sims, 94 Ga. 4838, 20° SE 332; Gas- 
kins v. Atlanta, 73 Ga. 746; Greens- 
boro vy. Robinson, 19 Ga. ‘A, BE as 
SE 244. 

Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7; Spencer v. Mayfield, 
43 Ind. A, 134, 85 NE 23. 

Iowa.—Shannon vy. Council Bluffs, 
194 Iowa 1294, 190 NW 951. 

Ky.—Dudley vy. Smithland, 174 Ky. 
248, 192 SW 21; Gee v. Hopkinsville, 
ise Ky. 263, 157 SW 30, 46 LRANS 
29% 

Mass.—Hill v. Boston, 231 Mass. 
372, 121 NE 24; Lyon v. Cambridge, , 
136 Mass. 419; Randall v. Hastern R. 
Co., 106 Mass. 276, 8 AmR_ 327; 
Macomber v. Taunton, 100 Mass. 
255; Sparhawk vy. Salem, 1 Allen 30, 
79 AmD 700. 

Minn.—Freeman v. Hibbing, 211 
NW 819; Bojko\v. Minneapolis, 154 
Minn. 167, 191 NW 399; McHugh v. 
St. Paul, 67 Minn. 441, 70 NW 5; 
Miller v. St. Paul, 38 Minn. 134, 36 
NW 271. 

N. C.—Rollins v. Wihston-eaient 
T76.N. C. 411,. 97 (SH 211: 

Pa.—Canavan v. Oil City, 183 Pa. 
611, 38 A 1096. 

S| D.—Bohl v. Dell Rapids, 15 S. 
TOA Oh Oe IN Wako. 

Utah. —Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

35. Uz. S.— Wolff v. District of Co- 
lumbia, 196 U. S. 152, 25 SCt 198, 49 
Leeds, 426, 1 Ann@as S96n a att mous 
App. (D. C.) 464, 69 LRA 83]. 


Colo.—Oliver v. Denver, 138 Colo, 
IA. 345,. 510. er 129% 
Fia. “Daytona v. Edson, 46 Fla. 


463, 34 S 954. 

Til. —Freeport v. Isbell, 83 Ill. 440, 
25 pees 407; Chicago v. Apel, 50 Ill. 
A, 132. 

Ind.—Aiken v. Columbus, 167 Ind 
139, 78 NE 657, 12 LRANS 416; 
Bloomington v. Chicago, etc., R. Co., 
52 Ind. A. 510, 98 NE 188; Spencer 
v. Mayfield, 48 Ind. A. 134, 85 NE 23. 

Iowa.—Blain v. Montezuma, 150 
Iowa 141, 129 NW 808, 32 LRANS 
542, AnnCas1912D 430. 

Minn.—Bojko v. Minneapolis, 154 
Minn. 167, 191 NW 399. 

N. Y.—Andrews v. Elmira, 128 App. 
Div. 699, 113 NYS 711. 

N. C.—Rollins. v. Winston-Salem, 
UVGMING Crrell Oe Shp. cai lacy ave 
Randleman, 159 N. C. 434, 74 SE 811; 
White v. New Bern, 146 N. C. 447, 
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is authority to the contrary.** 


Sufficiency of lighting. 


other jurisdictions, however, 


Gece. 992, 125 AmSR 476, 13 LRANS 


W. Va.—Holsberry v. Elkins, 86 
W. Va. 487,103 SH 271. 

[a] Governmental duty.—Street 
lighting is held to be a purely gov- 
ernmental function, in the perform- 
ance of which there can be no lia- 
bility. Bloomington vy. Chicago, etc., 
EY Co.,..02 inde sa. 520, 098 INE ss 
Vincennes v. Spees, 
74 NE 277; Vincennes y. Thuis, 28 
Inds sae 523, 63 NE 315; Bojko’ v. 
Minneapolis, 154 Minn, 167, 191 NW 
399; Andrews yv. Elmira, 128 App. 
Div. 699,113 NYS 711; Holsberry ava 
Elkins, 86 W. Va. 487, 103 SE 271 

Governmental or discretionary 
tes generally see supra §§ 1701- 


35 Ind. A. 389, 


36. Baltimore v. Beck, 96 Md. 183, 
53 A 976 (where the city. was held 
liable, and the fact that the lighting 
was to be done by a light company 
and that the failure to light was the 
fault of the company was held no 
defense in favor of the city). 

37. Shannon y. Council Bluffs, 194 
Iowa 1294, 190 NW 951; Canavan v. 
Oil City, 183 Pa. 611, 38 "A 1096. See 
salso Oliver v. Denver, 13 Colo. A 
345, 57 P 729 (where it was said 
that the extent and measure of duty 
resting upon a city as to lighting 
a street, which is open for travel, 
UGA point where from any cause 
there is reasonable ground to anti- 
cipate danger in its use by persons 
who are themselves in the exercise 
of the required care, is a different 
matter from the general duty with 
regard to lighting streets). 

38. Gee v. Hopkinsville, 154 Ky. 
263, 157 SW 30, 46 LRANS 229; Sex- 
se Wa cvock i) 10? SCN505,.93: SE 

39. Conn.—Wallace v. New Haven, 
82 Conn. 527, 74 A 886. 

Ga.—Williams v. Washington, 142 
Ga. 281, 82 SE 656, LRAI915A 325, 
AnnCasl1916B 196; Greensboro. vy. 
Robinson, 19 Ga. A. 199, 91 SE 244. 

Ill. Jefferson v. Chapman, 127 Ill. 
438, 20 NE 33, 11 AmSR 136 [aff 
27 Ill. A. 43] (the jury should not be 
instructed as a matter of law that 
the failure to light streets at a cer- 
tain crossing was not an act of 
negligence, and that if the acci- 
dent occurred solely from such fail- 
ure plaintiff could not recover); Free- 
port yv..,4sbell, .83 Till 440,,)25, AmR 
407. 

Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7; Indianapolis v. Scott, 
72 Ind. 196; Terre Haute v. Constans, 
26 Ind. A. 421, 59 NE 1078. 

La.—Lemoine vy. Alexandria, 151 
La. 562, 92 S 58. 

Minn.—Miller vy. St. Paul, 38 Minn, 
134, 36 NW 271. 


Mo.—Davenport v. Hanibal, 108 
Mo. 471, 18 SW 1122. 
INGaCs N. 


On the other hand 
this absence of duty refers to ways which are rea- 
sonably safe for travel,?? and if dangerous defects 
or obstructions exist, the failure to hght the street 
may constitute negligence,** or become pertinent in 
determining the question of negligence in the per- 
formance of the municipal duty to keep the street 
in a reasonably safe condition for travel.*® 

In some jurisdictions it 
has been held that, where a municipality undertakes 
to light its streets, it will be liable for injuries 
resulting from insufficient or defective lghts,*° 
but it is required to exercise only such care as may 
be necessary to keep the streets in a reasonably safe 
condition for travel in the ordinary modes.*t In 
it is held that im- 
proper, insufficient, or defective lighting will not 
create liability, even though the municipality has 
assumed the duty to light its streets, when the 
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[§ 1836] (4) 


involved.** 


C. 434,°74 SE 811; White v. New 
Bern, 146 N. C. 447, 59 SH 992, 125 
AmSR 476, 18 LRANS 1166. 


Warning lights to guard defects or 
obstructions see infra §§ 1836-1838. 

40. Chicago v. Baker, 195 Ill. 54, 
62 NE 892; Chicago v. Powers, 42 
TUE LG 9) 489 "AmD 418; Winchester v. 
Carroll, 99 Va. 727, 40 SE 37. 

41. Chicago Vv. McDonald, ype ale 
A. 250; Chicago v. Apel, 50 Til. A. 
132; Pugh v. Catlettsburgh, 214 Ky. 
312, 2883 SW 89, 46 ALR 939; Charles 
v. Baltimore, 138 Md. 523, 114 A 565; 
O’Rourke v. New York, 17 App. Div. 
349, 45 NYS 261. 

[al Defect in lighting caused by 
unusual weather conditions does not 
render the municipality liable where 
it undertakes to remedy the defect 
within thirty or forty minutes after, 
discovery. Charles v. Baltimore, 138 
Md. 523, 114 A~565. 

Sidewalks in parks see infra § 1938 


note 33. 
42. D. C.—Wolf v. District of Co- 
lumbia, 21 App. 464, 69 LRA 83. 


Ga.—Columbus y. Sims, 94 Ga. 483, 
20 SE 332. 

Iowa.—Blain v. Montezuma, 150 
Iowa 141, 129 NW 808, 32 LRANS 
542, AnnCas1912D 430. 

Ky.—Gee v. Hopkinsville, 154 Ky. 
263, 157 SW 30, 46 LRANS 229. 

N. C.—Rollins v.,. Winston-Salem, 
LUG. NCHA TIEN O USB) 2b Asn MES Ise Gye cei 
Randleman, 159 N. C. 434, 74 SH 
811; White v. New Bern, 146 N. C. 
447, 59 SE 992, 125, AmSR 476, 13 
LRANS 1166. 

[a] Exercise of discretion.—(1) 
‘Tt is well settled that the exercise 
of the power given toa city or town 
to light its streets rests in the dis- 
eretion of the corporation, and that 
the conferring of such power does 
not give rise to an absolute obliga- 
tion, either as to the extent or the 
method of lighting to be adopted. It 
is not left with the courts to say 
how the lights shall be distributed or 
how any particular street shall be 
lighted.” Blain v. Montezuma, 150 
Iowa 141, 144, 129 NW 808, 82 LRANS 
542, AnnCas1912D 430. (2). Hven 
where a city undertakes to light 
its streets, if there are no defects 
or unsafe places therein, it has a 
broad discretion as to the number 
and character of lights that it will 
establish, and is not liable in dam- 
ages for its failure to furnish such 
number and quality of lights as would 
better illuminate the streets. Gee 
vy. Hopkinsville, 154 Ky. 263, 157 SW 
30, 46 LRANS 229 (holding that a 
city which left unbridged a stream 
crossing a street was not liable for 
the death of a traveler who, owing 
to insufficient lighting of the street, 
failed to discover the stream was not 
passable before attempting to cross). 

43. Giffen v. Lewiston, 6 Ida. 231, 
55 BP 545, 


nals*®—(a) In General. 
the municipality is generally measured by the re- 
quirements of ordinary or reasonable care in keep- 
ing its streets in a condition of reasonable safety 
for travel*® is applicable where the question of 
placing barriers, lights, or guards to protect trav- 
elers from defects or obstructions in the street is 
The one or the other of these precau- 
tions may be necessary to relieve the city from 
liability where the defect or obstruction is such 
that under the particular conditions the danger may 
be reasonably apprehended and the adoption of such 
precaution is necessary, in the exercise of reason+ 
able care, to afford protection against the danger,*® 


See te ot et a 
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streets are otherwise reasonably safe.*? 

The fact that a street is lighted is not an abso- 
lute defense,** although it may be material in de- 
termining the question of contributory negligence.** 


Barriers, Guards, Lights, or Sig- 
The rule that the duty of 


44. Giffen v. Lewiston, supra. 

Admissibility of evidence on issue 
of contributory negligence generally 
see infra §§ 2030-2032. 

45. Barriers, guards, etc., to pro- 
tect against: 2 
Dangerous approach from. private 
_. property see supra § 1818. 
Dangers on ree as to 

street see supra § 18 
Embankments see ee § 1814. 
Excavations see supra § 1815. 
Openings see supra § 1816. 

Liability of persons causing defects 
see infra §§ 1864-1885. 

46. See supra § 1785. 

47. See cases infra notes 48-58. 

48. U. S.—Cleveland v. King, 132 
eS. 295, L0ESCC 90s sisi nen waoes 
Chicago v. Robbins, 2 Black 418, 17 
L. ed. 298. 

Ala.—Albany v. Black, 214 Ala, 
359, 108 S 49; Huntsville v. Phillips, 
191 Ala. 524, 67 S 664. 

Conn.—Cummings v. Hartford, 70 
Conn, 115, 38 A 916; Boucher v. New 
Haven, 40 Conn, 456. 

Ga.—Williams v. Washington, 142 
Ga. 281, 82 SE 656, LRAI1915A 325, 
AnnCasi1916B 196; Evans v. Atlanta, 
139 Ga. 443, 77 SE 378; Lewis v. At- 
lanta, 77 Ga. 756, 4 AmSR 108; At- 
lanta v. Thurman, 19 Ga. A. 531, 91 
SE 887; Greensboro y. Robinson, 19 
Ga. A. 199, 91 SE 244. 

Tll.— Aurora v. Rockabrand, 149 Ill. 
399, 36 NE 1004; Jefferson v. Chap- 
man, 127 Ill. 438, 20 NE 33, 11 AmSR 
136;—Chicago” v. Johnson, 53 Ty 91; 
La ‘Salle .v. .Hvans, 11> IN. A. 1693 
Salem v. Webster, 95 Ill. A. 120 [aff 
192 Ill. 369, 61 NE 323]; Canton v, 
Dewey, 71 Ill. A. 346; Aurora v. 
Seidelman, 34 Ill. A. 285. 

Ind.—Alexandria v. Young, 20 Ind. 
A. 672, 51 NE 109. 

Iowa.—Whitlatch y. Iowa Falls, 199 
Iowa 73, 201 NW 83, Kendall v. Des 
Moines, 183 Iowa 866, 167 NW 684; 
Middleton v. Cedar Falls, 173 Iowa 
619, 153 NW 1040; Dunn y. Oelwein, 
140 Iowa 423, 118 NW 764; Garnetz 
v. Carroll, 136 Iowa 569, 114 NW 57. 

Kan.—Olathe v. Mizee, 48 Kan. 
435, 29 P 754, 30 AmSR 3808; Atchison 
v. Acheson, 9 Kani’ A733) 6% Po24ss, 

Kky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273; Georgetown v. Groff, 
186 Ky. 662, 124 Sw 888; Glasgow Vv. 
Gillenwaters, eS EGY. 140, 67 SW 381, 
23 KyL 2375. 

La.—Lemoine y. Alexandria, 151 La, 
562, 92 S 58; Nessen vy. New Or- 
leans, 134 La. 455, 64 S 286, 51 LRANS 
sage Collins vy. New Orleans, 3 La. A, 


Me.—Butler v. Bangor, 67 Me. 385; 
Bieibatl v. Bath, 38 Me. 219, 61 AmD 

Mass.—Carney v. Proctor, 237 Mass. 
208, 129 NE 605; Connelly v. Bos- 
ton, 206 Mass. 4, 91 NE 998; Stoliker 
v. Boston, 204 Mass. 522, 90 NE 927; 
Winship v. Boston, 201 Mass. 273, 87 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as where a street or the previously used track 
thereon is either permanently or temporarily dis- 
continued and is in an unsafe condition for tray- 
elers.*® The duty to erect barriers is not absolute,®° 
and is not required unless the danger is unusual.®! 
But where an ordinance requires barriers, lights, or 
signals, failure to observe such ordinance is negli- 
Where the condition 
of the street is itself a warning of danger®*® or the 
“injured person had previous knowledge of its de- 
guard, 


gence as a matter of law.®” 


fective condition,** no barrier, 
necessary. 
Duty performed by others. 


in a street, the municipality will 


the same manner as if the barriers and signals had 
on the other hand, if the 


been placed by it.°°> But, 


NE 600; Fox v. Chelsea, 171 Mass. 
, 50 NE 622; Prentiss v. Bos- 
ton, 112 Mass. 48. 

Mich.—Welsh v. Lansing, 111 Mich. 


589, 70 NW 129; Alexander v. Big 
Rapids, 76 Mich. 282, 42 NW _ 1071; 
Joslyn v. Detroit, 74 Mich: 458, 42 
NW 50;. Southwell v. Detroit, 74 
Mich, 438, 42 NW 1,8. 

Minn.—O’Leary v. Mankato, 21 
Minn. 65. 

Mo.—Henson vy. Kansas City, 277 


Mo. 448, 210 SW 138; Davenport v. 
Hannibal, 108 Mo. 471, 18 SW 1122; 
Stephens v. Macon, 83 Mo. 345; Rus- 
sell v. Columbia, 74 Mo. 480, 41 AmR 
325; Schlinski v. St. Joseph, 170 Mo. 
A. 380, 156 SW 8238; Gallagher v. 
Tipton, 152 Mo, A. 412, 138 SW 135; 
Ahlfeldt v. Mexico, 129 Mo. A. 193, 
108 SW 122. 

Mont.—Snyder v, Chinook, 48 Mont. 
484, 138 P 1090. 

Nebr.—Britt v. Omaha Concrete 
Stone Co., 99 Nebr. 300, 156 NW 497; 
Lincoln v. Calvert, 39 Nebr. 305, 58 
NW 115; Omaha v. Jensen, 35 Nebr. 
68, ot NW 833, 37 AmSR 432. 

N. Y.—Gaines v. New York, 215 N. 
¥. 533}, 109, INEP 594, LRA1917C 203, 
AnnCas1916A 259: Wilson v. Troy, 
135 _N. Y. 96, 32 NE 44, 31 AmSR 
817, 18 LRA 449; Pettengill v. Yon- 
kers, 116 N. Y. 558, 22 NE 1095, 15 
AmSR 442; Turner v. Newburgh, 109 
N. Y. 301, 16 NE 344, 4 AmSR 453; 
Russell v. Canastota, 98 N. Y. 496; 
Brusso v. Buffalo, 90 N. Y. 679; Weed 


v. Ballston Spa, 76 N. Y. 329; Mc- 
Mahon vy. Second Ave. R. Co., 75 N. 
Veureo te PO COENS IVs epLrtica.s TGeNs fy. 


104, 72 AmD 4387; Ireland v. Oswego, 
ete, Plank Road .Co., 13,.N. Y. 526; 
Lendrum v. Cobleskill, 192 App. Div. 
828, 183 NYS 215; Johnson v. State, 
186 App. Div. 389, 173 NYS 701 [aff 
227) NEW GY 610 mem,» 1255, NB: 919 
mem]; Berger v. Solvay, 156 App. 
Div. 440, 141 NYS 995; Andrews v. 
Elmira, 128 App. Div. 699, 118 NYS 
711; Blakeslee v. Geneva, 61 App. 
Div. 42, 69 NYS 1122; Collett v.. New 
York, 51 App. Div. 394, 64 NYS 693; 
O’Hara v. Buffalo, 39 App, Div. 443, 
57 NYS 3867; Tompert v. Hastings 
Pavement Co., 35 App. Div. 578, 55 
NYS 177; Hoyer v. North Tonawanda, 
79 Hun 39, 29 NYS 650; McGuinness 
v. Westchester, 66 Hun 356, 21 NYS 
290; Seneca Falls v. Zalinski, 8 Hun 
571; Grant v. Brooklyn, 41 Barb. 381; 
Crawford v. Wilson, etc., Mfg. Co., 
8 Misc. 48, 28 NYS 514 [aft 144 N. Y. 
708 mem, 39 NE 857 mem]. 

N. C.—Tinsley v. Winston-Salem, 
192 N. C. 597, 185 SE 610; Willis v. 
New Bern, 191 Ne Os 507, 132 SE 
286; Revis v. Raleigh, 150 N. C. 348, 
63 SE 1049. 

Oh.—Newark v. Jones, 16 Oh. Cir. 
Ct. 5638, 9 Oh. Cir. Dec. 196; Newark 
Ws McDowell, 1G Oh Cir Ct. 556, 9 


Oh. Cir. Dec. 260. 

Or.—McAllister vy. Albany, 18 Or. 
426, 23 P 845. 

FPa.—Whitman vy. Stipp, 270 Pa. 


401, 113 A 567; Carlisle v. Brisbane, 
113.Pa. 544, 6 A 872, 57 AmR 483; 


Where proper bar- 
riers and signals are placed at a dangerous place 
by a contractor or persons in charge of the work 
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or light is 


acquired.®’ 
be protected in 


Erie City v. Schwingle, 22 Pa. 384, 
60 AmD 87; Weida v. Hanover Tp., 
30 Pa. Super. 424. 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167; Herndon v. 
Salt Lake City, 34 Utah 65, 95 P 646, 
131 AmSR 827; Naylor v. Salt Lake 
City, 9 Utah 4915) 85).5F- 509; 

Va—Petersbure, v.. Todd, 24 SE 
232; Norfolk v. Johnakin, 94 Va. 285, 
26 SE 830; McCoull v.. Manchester, 
85\Va. 579, 8 SE 379, 2 LRA 691. 

Wash.—Blackwell v. Seattle, 97 
Wash. 679, 167 .P 53; Lautenschlager 
v. Seattle, 77 Wash. 12, 137 P 323; 
Lasityr v. Olympia, 61 Wash. 651, 112 
P 752; Drake v. Seattle, 30 Wash. 81, 
70 P 2381, 94 AmSR 844; White v. 
Ballard, 19 Wash: 284, 53 P 159; Sut- 
ton v. Snohomish, 11 Wash. 24, 39 
P 273, 48 AmSR 847. 

W. Va.—Pollock v. Wheeling Tract. 
Co., 83 W. Va. 768, 99 SE 267; John- 
son v. Huntington, 80 W. Va. 178, 92 
SE 344. 

Wis.—Klatt v. Milwaukee, 53 Wis. 


196, 10 NW 162, 40 AmR 759; Mil- 
waukee vy. Davis, 6 Wis. 377. 

Que.—Zaki v. Riviere Bleue, 26 
RevdeJur 368. 


Ont.—Thomas vy. North Norwich, 9 
Ont. L. 666, 6 OntWR 13 [allowing 
app 4 OntWR 517]; Rice v. Whitby, 
28 Ont. 598; Lawson v. Alliston, 19 
Ont. 655; Sutton v. Dundas, 11 OntWR 


501; Campbell v. Brooke Tp., 8 Ont 
WR 292; Vassar v. Brown, 4 OntWR 
490. 

Newfoundl.—Ray v. Burchell, 8 
Newfoundl. 364. 

[a] Miustrations.—(1) Where a 


city constructed a sidewalk at an 
elevation of seven inches above the 
ground, and failed to place any bar- 
rier on the inside thereof at a point 
which was not lighted at night, but 
within the shadow of overhanging 
trees, from which plaintiff fell and 
was injured while attempting to use 
the sidewalk at night, the city was 
guilty of negligence. Sellersburg v. 
Bord, 39) Ind? A.) 94, 79. NE 220. (2) 
Where a crossing was removed and 
the grade of the street lowered sev- 
eral feet and no signal lights or bar- 
ricades were put up at night to give 
warning and the city was held guilty 
of negligence. Canton v. Dewey, 71 
Tile As 346%) (3)> Phe act ofa city 
in stretching wire ropes .along a 
street a few feet above the level of 
the pavement creates a dangerous ob- 
struction, of which the city should 
give the public timely notice by 
proper signals. Nessen y. New Or- 
tenn, 134 La. 455, 64 S 286, 51 LRANS 
324. 

[b] Warning signals at crossings. 
—It is the duty of a gateman at a 
crossing to give reasonable warning, 
by sounding a gong, of his purpose 
to lower the gate. “Louisville Bridge 
Co. v. Iring, 180 Ky. 729, 203 SW 531. 

[ec] Determination of necessity.— 
A city is not obligated in every case 
to erect suitable railings where there 
are dangerous places upon its streets, 
The question whether such an obli- 
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municipality trusts to others to see that guards are 
properly kept up, it will be liable for the conse- 
quences of their negligence, although the barriers 
are down but temporarily.*° 
Ways as to which rule applies. 
ity’s liability is not affected by the fact that the 
defect which made necessary a barrier or guard was 
caused by the county in constructing a grade lead- 
ing to a bridge, where the statute declares all roads 
within the city limits subject to city regulations.5? 
So where the municipal charter authorizes a mu- 
nicipality to acquire and maintain viaducts outside 
its limits, it will be liable for injuries caused by 
failure to light an obstruction on a viaduet so 


The municipal- 


[§ 1837] (b) Sufficiency. Only ordinary or rea- - 
sonable care is required in respect of placing bar- 
riers or warnings,°® and what will constitute such 


gation should be performed is in 
each case to be determined by an 
ascertainment as to whether such 
barriers are necessary to make the 
street reasonably safe and convenient 
for travelers who are themselves in 
the exercise of due care. Enders v. 
Chicago, 147 Ill. A. 406. 

49. See supra § 1770. 

50. Swain v. Spokane, 94 Wash. 
616, 162 P 991, LRAI917D 754 [eit 
Leber v. King County, 69 Wash, 134, 
124 P 397, 42 LRANS 267]. 3 

51. Swain v. Spokane, supra. 

52. Huggin v. Gaffney, 134 S. G. 
114, 132 SE 163; Corsicana v. Tobin, 
23 Tex. Civ. A. 492, 57 SW 319. 

53. Mass. —Cody v. Boston, 154 NE 
753; Chapman vy. Boston, 252 Mass. 
404, 147 NE 840; Compton v. Revere, 
179 Mass. 413, 60 NE 931. 

Mo.—Hunt v. St. Louis, 278 Mo. 
213, 211 SW 678. 

N. Y.—Maloney v. New gree 154 
App. Div. 608, 139 NY S).0o 

Tex. —Schawe Vv. Dap enesee Me (Civ. 
A.) 269 SW 864. 


Wash.—Lombardi v. Bates, ete, 
Wie Co. 88 Wash. 243) 152) Pp 


[a] Tlustration.—Where the con- 
dition of a part of a street next a 
railroad track from which the as- 
phalt was removed for repaving was 
obvious, the city was not reasonably 
bound to erect a barrier along the 
side of the track to prevent driving 
on that part of the street. Maloney 
v. New York, 154 App. Div. 608, 139 
NYS 794 

[b] Moving building.—The object 
of a barrier is to give warning of 
danger, but where the condition of 
the street, such as a building being 
moved and standing in the street up- 
on cribbing four or five feet high, is 
itself a danger signal, the necessity 
of a barrier is removed. Lombardi 
v. Bates, etc., Constr. Co., 88 Wash. 
ZAS Loa ae LOZ. 

54. Craine v. Metropolitan St. R. 
Co., 246 Mo. 393, 152 SW 24. 

55. Stockton Auto. Co, v. Confer, 
154 Cal. 402, 97 P 881; Dooley v. Sul- 
livan, 112 TInd. 451, 14 NE 566, 2 
AmSR 209; (@uhinic Pigs Ber- 
mingham, 45 : 25 FP 569; 
Walker v. Ann Arbor, 111 Mich. 1, 
69 NW_ 87. 

56. Blessington v. Boston, 153 
Mass. 409, 26 NE 1113; Prentiss v. 
free 112 Mass. 43, See also infra 

Liability for negligence of inde- 
pendent contractors see supra § 1726. 

57. Whitlach v. Iowa Falls, 199 
4 eee 201 NW 83. See also supra 

Ways as to which duty to keep in 


safe condition is imposed in general 
see supra §§ 1764-1774. 
Roy v: Kansas City, 204 Mo. 


58. 
‘Any (33:2, 234 SW 1382. 
59. ‘Conley Vv. Kansas City. #0 
Kan. 95, 202 2. 607;. Lincoln vi Cal- 
vert, 39 Nebr. 305, 58 NW 115; Klatt 
v. Milwaukee, 53 Wis. 196, 10 NW 
162, 40 AmR 759. 
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gare depends upon the circumstances of each par- 
Hither lighting, railing, or guard- 
ing, according to the peculiar circumstances, may 


ticular case.®° 


answer the demands of-the law.*! 


should be sufficient to give such warning as will 
reasonably notify all persons using the street that 


60. Del.—Carswell v. Wilmington, 
16 Del. 360, 438 A 169. 

Kan.—Conley v. Kansas City, 110 
Kan. 95, 202 P 607 

Ky. —Grider y. Jefferson Realty Co., 
116 SW 691. 

Mass.—White v. Boston, 122 Mass. 
491. ; 

Pa.—Whitman v. 270 Pa. 
401, 1138 A 567. 

fal Tests of reasonable care.— 
(1) The test of sufficiency is not par- 
ticularly or in all cases whether bar- 
riers or lights have been used, but 
whether means employed are rea- 
sonably sufficient. Grider v. Jef- 
ferson Realty Co., (Ky.) 116 SW 691. 
(2) An instruction limiting the city 
to the use of certain methods of 
precaution is erroneous, for the city 
is redguired to use only such means 
as are reasonably sufficient to warn 
pedestrians of the street’s dangerous 
condition. Conley v. Kansas City, 110 
Kan. 95, 202 P 607. (3) The rule is, 
not that the city must do the wisest 
and best thing possible, but that it 
shall exercise such care and caution 
as a reasonably prudent and careful 
man would under like circumstances. 
Carswell vy. Wilmington, 16 Del. 360, 
43 A, 169. (4) In such proportion as 
the character of the obstruction is 
not manifest to the ordinary observer, 
the duty on the part of the city 
plainly to make known its existence 
by such signals as can reasonably be 
observed is the more imperative. An- 
derson v. Wilmington, 18 Del. 28, 43 
A 841. 

[b] Elements to be considered.— 
The sufficiency of the signal or bar- 
rier may depend upon a variety of 
circumstances, such as the situation 
of the way, the travel it was to ac- 
commodate, and the modes of giving 
notice commonly adopted. White v. 
‘Boston, 122 Mass. 491. 

‘Question for jury see infra § 2046. 

61. Colbourn v. Wilmington, 20 
Del. 448, 56 A 605; Portsmouth v. 
Lee, 112 Va. 419, 71 SE 830; Hunter 
v. Montesano, 60 Wash. 489, 111 P 
571, AnnCasi1912B 955; Reed v. Spo- 
kane, 21 Wash. 218, 57 P 803. 

[al Illustration.—Where the city 
found it necessary to clean out a 
clogged sewer by allowing water to 
run all night through a fire hose from 
a hydrant into a catch basin at a 
street corner, and the hose was laid 
in the gutter close to the curb, and 
a lighted lantern placed on the ‘curb, 
and there was an arc light at the 
corner oyer the catch basin, ali the 
necessary precautions for the safety 
of travelers were taken, and it was 
not necessary to take extra precau- 
tions, such as stationing a watchman, 
to warn passers-by of the presence of 
the hose. Portsmouth vy. Lee, 112 Va. 
419, 71 SE 630. 

[b] Stationing a policeman at a 
place where a fallen electric wire 
lay to warn travelers is a sufficient 
precaution. Colbourn y. Wilmington, 
20 Del. 448, 56 A 605. 

[ce] Necessity of barricade. — A 
city need not barricade a street that 
is out of condition, so as to pre- 
clude injury to a traveler, but it is 
enough to give a plain warning that 
there is danger in traveling it, Hun- 
ter v. Montesano, 60 Wash. 489, 111 
P 571, AnnCasl912B 955. 

62. Conn.—Mulligan v. New Bri- 
tain, 69 Conn, 96, 36 A 1005. 

Ga.—Holliday v. Athens, 10 Ga, A. 
709, 74 SE 67. 

Ill.— Wells v. Kenilworth, 228 Ill. 
A, 332. 

Ind.—Dooley vy. Sullivan, 112 Ind. 
451, 14 NE 566, 2 AmSR 209. 


Stipp, 
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The precaution 


Iowa,—Ferguson y. Des Moines, 197 
howe 689, 198 NW 40. 


300, 262 SW 273; Gatewood v. Frank- 
fort, 170 Ky. 292, 185 SW 847; George- 
town v. Groff, 136 Ky. 662, 124 SW 
888; Grider v. Jefferson Realty Co., 
116 SW 691, 698 [cit Cyc]. 

La.—Foreman v. Crowley, 143 La. 
654, 79 S 210; Holden vy. Toye Bros. 
Auto, ete, Co., 1, La, A, 521. 


Md.—Baltimore v. O’Donnell, 53 
Mad. 110, 86 AmR 395. 
Mass.—Prentiss v. Boston, 112 


Mass. 48. 
Mich.—Hayes v. West Bay City, 
91 Mich. 418, 51 NW 1067. 


« 
Mo.—Ross v. Hoffman, (A.) 269 
SW 679. 
Nebr.—Britt v. Omaha’ Concrete 
eons Co., 99 Nebr. 300, °156 NW 


N. Y.—Gaines v. New York, 215 N. 
Y. 533, 109 NE 594, LRA1917C 203, 
Ea eee 259. é 

NG: 


N. C.—Foy v. Winston, 126 
381, 35 SE 609. 

Pa,— Whitman v. Stipp, 270 Pa, 401, 
LS Ace DOs 


Va.—Portsmouth v, Lee, 112. Va. 
5619, 71 (SH! 630. 
Wash.—Blackwell v: Seattle, 97 


Wash. 679, 167 P 53. 

EE ar oat ick Ss v. Davis, 6 Wis. 

N. B.—Glidden v. Woodstock, 33 
N. B. 388. 

Ont.—Bateman v. Middlesex Coun- 
ty, 24 Ont. L. 84, 2 OntWN 1238, 19 
OntWR 442. 

Newfoundl.—Ray  v. 
Newfoundl. 364. 

[a] Rule applied.—The placing of 
red lanterns on a plank loosely sup- 
ported by wooden horses, before a 
large street excavation, is not suffi- 
cient to warn véhicular traffic when 
it appears that a high wind was blow- 
ing,’ well calculated to destroy the in- 
secure support of the lanterns or dan- 
ger signals. Holden v. Toye Bros. 
ATCO. CLC i V@Ont Lipide eA apart 

[b] Warning signals or lights. 
—(1) There is a municipal duty 
to warn the traveling public of all 
casual obstruction or defects in 
streets, not otherwise safeguarded, by 
warning lights or signals. Salem v. 


Burchell, 8 


Webster, ‘95-Ill, A. 120° [aff 192 ‘Im 
369, 61 NE 323]; Canton vy. Dewey, 
71 Ill. A, 346; Mt, Carmel v. Guth- 


ridge, 52 Ill. A, 682 (leaving a street 
crossing unfinished without placing 
any danger signal thereon); Dooley 
v. Sullivan, 112 ‘Ind, 451, 14 NE 566, 
2 AmSR 209; Baltimore v. O’Don- 
nell, 53 Md. 110, 36 AmR 395; Hur- 
ley. v. Boston, etc., R.'Co., 228 Mass. 
365, 117 NE 591; Fox v. Chelsea, 171 
Mass. 297, 50 NE 622; Hayes v. West 
Bay City, 91 Mich. 418, 51 NW 1067; 
Joslyn-v, Detroit, 74 Mich, 458, 42 
NW 50; Ross v. Hoffman, (Mo, A.) 
269 SW 679 (pile of lumber occu- 
pying from one fourth to one half of 
street); Ray v. Poplar Bluff, 70 Mo. 
A. 252; Britt v. Omaha Concrete Stone 
Co., 99 Nebr, 300, 156 NW 497; Cor- 
coran v. New York, 188 N. Y. 131, 80 
NE 660; Blakeslee v. Geneva, 61 App. 
Div. 42, 69 NYS 1122; Collett v. New 
York, 51 App. Div, 394, 64 NYS 693; 
O’Hara v. Buffalo, 39 App. Div. 443, 
57 NYS 367; Tiers v. New York, 74 
Hun 452, 26 NYS 688; Seneca Falls 
v. Zalinski, 8 Hun (N. Y.) 571; Peters- 
burg v. Todd, (Va.) 24 SE 232; Mc- 
Coull v. Manchester, 85 Va. 579, 8 
SE 379, 2 LRA 691; Blackwel! v. Seat- 
tle, 97 Wash. 679, 167 P 53 (placing 
water pipe across sidewalk at height 
of inch or more without light or 
other protection at night); Drake v. 
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the danger is there,®? and whenever a barrier or 
guard rail is erected, it should be of such a char- 
acter and placed in "such position in reference to 
the use of the street as will afford protection, and 
not produce a peril to persons passing on the way.®* 


Seattle, 30 Wash. 81, 70 P. 231, 94 
AmSR 844; Milwaukee v. Davis, 6 
Wis, 877; Glidden v. Woodstock, 33 
N. B. 388; Ray. v. Burchell, 8 New- 
foundl. 364. (2) Where a city placed 
crossties on a muddy dirt sidewalk 
to be used simply as stepping-stones, 
it was its duty to maintain sufficient 
light to protect the safety of those 
using the sidewalk, and its failure 
to do so was the proximate cause of 
the injury to one stumbling over the 
crossties. Lemoine v. Alexandria, 151 
La. 562, 92 S 58. (3) Gates at cross- 
ings need have only sufficient lights, 
either upon the arms or elsewhere, to 
enable a person, exercising ordinary 
care for his own safety, to see the 
arm of the gate. Louisville Bridge 


Co... v., Iring, 180) Ky=129,- 203 0S W. 
531. (4) If a sidewalk is well lighted, 
additional lights are unnecessary. 


Bailey v. Columbia Grocery Co.,. 73 
Ind. A. 58, 124 NE 784. (5) Where 
lights on the side of a bridge would, 
under ordinary circumstances, be ade- 
quate to throw light on a truss 
dividing a carriage way on the bridge, 
the city is under no duty to place a 
light on the truss itself. Gaines v. 
New York, 215° N. Y. 533, 109 NE 
594, LRA1917C 203, AnnCas1916A 259. 
(6) The proper placing of a filled 
and lighted red lantern on a pile of 
dirt three feet long and a foot high 
on a street was a reasonable pre- 
caution, common under similar cir- 
cumstances, to protect the public. 
Ferguson v. Des Moines, 197 Iowa 689, 
198 NW 40. VOR OS red lantern at 
each end of a pile of sand placed in 
a street under a permit from the 
city constitutes a sufficient warning 
of its location. Carlson vy. New York, 
150 App. Div. 264, 134 NYS 661. 

{c] Lights held insufficient.—(1) 
The duty of giving a signal was not 
performed by leaving a lantern with 
so little oil in it that it would not 
remain lighted throughout the night. 
Baker v. Grand Rapids, 111 Mich. 
447, 69 NW 740. (2) Where there 
was a city ordinance requiring red 
lights to be placed on obstructions 
in the street, the fact that there 
were red lights in the middle of the 
street did not give notice to a pedes- 
trian on the sidewalk that brick was 
piled on or near the sidewalk. Sut- 
ter v. Metropolitan St. R. Co., (Mo. 
A.) 208 SW 8861. 

{d] Sign warning as to steam 
roller.— Where a city street in the 
middle of which a car track is laid, 
dividing the ordinary course of travel 
into two streams, is undergoing re- 
pairs, and so is in a defective con- 
dition, it cannot be held as matter 
of law that a danger sign, giving 
warning of the use of a steam roller, 
placed upon one side of the car track, 
is not a reasonable warning to those 


approaching on the other. Mulligan 
haan Britain, 69 Conn, 96, 36 A 
fel Bridge crossing drains need 


not have rails at each end, Fore- 
man v. Crowley, 143 La. 654, 79 S 210. 

63. D. C.—Koontz v. District of 
Columbia, 24 App. 59. 

Ga.—Hollidav v., Athens, 10 Ga. A. 
709, 74 SE 67. 

Ky.—Glasgow v. Gillenwaters, 113 
Ky. 140, 67 SW .381, 28 KyL 2375. 

La.—Collins v, New Orleans, 3 La. 
PM PASS) 

Mass.—Powers v, Boston, 154 Mass. 
60, 27 NE 995; Hinckley v. Somerset, 
145 Mass. 326, 14 NE 166 

Pay —Clamper Vv. Philadelphia, va 
Pa. 385,.124 A 132. 

Va.—Cook vy. Danville, a Va. 383, 
82 SE 90, LRA1915A 1199 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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But this duty is owed only to travelers, and the 
muni¢ipality will not be liable for injuries to a 
person who sits on a guard rail and falls off, al- 


though the rail is defective. 
[§ 1838] (c) Removal.*¢ 


to take action accordingly.” 


Wash.—Swain y. Spokane, 94 Wash. 
616,162 P 991. 

W. Va.—wWilson y. Elkins, 86 W. 
Va. 379, 103 SE 118. 

[a] Rule applied.—(1) A lawful 
act may be considered along with 
other acts as constituting negligence, 
so that the act of a city in main- 
taining an obstruction in a driveway 
along which an automobile was travel- 
ing, consisting of a fence lawfully 
placed there to obstruct travel while 
performing its duty in repairing the 
street, while lawful, may neverthe- 
less be considered with other acts 
as tending to establish negligence of 
the city. Milledgeville v. Holloway, 
32 Ga. A, 734, 124 SE 802. (2) Where 
a barbed wire is stretched across a 
street, without any other warning 
for night travelers, it is a nuisance. 
Glasgow v. Gillenwaters, 113 Ky. 140, 
67 SW 381, 23 KyL 2375. 

[b] A barricade which can be re- 
moved by “persons in a hurry to 
catch a street car” is insufficient, Col- 
lins v. New Orleans, 3 La. A. 299. 

[ec] Acts held not to create lia- 
bility.—(1) A municipality may rope 
off any part of a highway deemed 
unsafe for travel without incurring 
liability for resulting injuries to 
persons driving at night, if the bar- 
rier is such as to be clearly visible 


to them. Clamper v. Philadelphia, 
279 Pa. 385, 124 A 132. (2) Where 
a city, while repairing a_ street, 


stretched a rope three fourths of an 
inch in diameter, and plaintiff, a mo- 
tor cyclist, ran into it and was 
killed, there was no actionable neg- 
ligence on the part of the city. Cook 
v. Danville, 116 Va. 3838, 82 SE 90, 
LRAI1915A 1199. 

64. Carlson v. Washburn, 159 Wis. 
619, 150 NW 976. 

65. Carlson v. Washburn, 159 Wis. 
619, 150 NW 976. 

66. Removal of barriers or lights 
from excavations see supra § 1815. 

67. Stockton Auto, Co. y, Confer, 
154 Cal. 402, 97 P 881; Weirs v. Jones 
County, 80 Towa 351, 45 NW 883; 
Pyburn v. Kansas City, 166 Mo, A. 
150, 148 SW 1938; Klatt v. Milwaukee, 
53 Wis. 196, 10 NW 162, 40 AmR 
759. 

[a] In West Virginia it has been 
held that, since liability for injury 
occasioned by an actionable defect 
in a street is absolute, warning of its 
existence must be maintained, as well 
as put up in the first instance. Wil- 
son v. Elkins, 86 W. Va. 379, 103 SE 
118. 

68. Welsh v. Lansing, 111 Mich. 
589, 70 NW 129; Walker v. Ann Ar- 
bor, 111 Mich. Hi 69 NW 87; Mullen 
v. Rutland, 55 Vt. 7. 

69. Barrickman v. Louisville, 159 
Ky. 431, 433, 167 SW 151 [cit Cyc]; 
Gedroice Vv. New York, 109 App. Div. 
176. 95 NYS. 645; Mosier v. East 
Stroudsburg, 53 Pa. Super. 377; Mul- 
len v. Rutland, 55 Vt. 77. 

[a] Rule applied.— Where the 


If proper guards are 
erected, or lights or signals are established, in order 
to prevent accidents, the municipality will not as 
a rule be subject to lability merely because such 
barriers, lights, or signals are, without fault on its 
part, removed or rendered ineffective,®’ as by the 
unauthorized act of third persons,®* or by accident 
of which the municipality has no notice.°® 
ordinary care must be exercised,’® and a right of 
action arises if the municipality has notice of such 
removal in due season to replace the barrier or 
light, or has grounds for anticipating it, and fails 
The municipality will 
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not be liable where the lights at an obstruction 
were extinguished because of defects caused by un- 
usual weather conditions, if the municipality un-. 


.| dertook to remedy the defects within thirty or forty 


But 


position as to show the netting, a 
person who falls over the netting at 
night cannot recover damages from 
the borough, where the lantern was 
lighted and in proper position within 
an hour before the accident, although 
at the time of the accident the light 
had gone out, Mosier v. East 
pireugsbure Borough, 53 Pa. Super. 
tT 


[b] Extinction of light.—A mu- 
nicipality was held not to be liable 
because a light had gone out at the 
time of the accident, if it had been 
burning brightly an hour before, 
when a policeman passed the spot, 
is ve Philadelphia, 187 Pa. 287, 40 
A 4 

Negligence of third person, en- 
trusted with duty of keeping up 
guards see supra § 1836. 

70. See cases infra notes 71, 72. 

71. Hunt vy. St. Louis, 278 Mo. 213, 
211 SW 6738; Klatt v. Milwaukee, 53 
Wis. 196, 10 NW 162, 40 AmR 759. 
See also Baltimore v. O’Donnell, 53 
Md. 110, 836 AmR 395 (where a rope 
was stretched across an impassable 
street and a lamp was suspended 
from the rope, and the lamp having 
become broken and extinguished by 
the act of third persons, the man in 
charge took it away to repair it but 
did not replace it that night, and 
during his absence one attempting to 
pass up the street drove against the 
rope, of which he had no warning, it 
was held that the city was liable). 

72. Collins v. New Orleans, 3 La. 
A. 299; Fox v. Chelsea, 171 Mass. 
297, 50 NE 622; Myers v. Spring- 
field, 112 Mass. 489. And see Beck v. 
Hood, 185 Pa. 32, 39 A 842 (holding 
that a builder did not perform his 
whole duty by fencing off a danger- 
ous place in a sidewalk and putting 
up lights in the evening, and then 
giving no more attention to it, and 
that he must give some attention_to 
it in the early part of the night, 
while the walks are actively occu- 
pied, in order to be sure that the 
lights and barriers are in place and 
are doing their work). 

[a] Rule applied.—A municipality 
is liable for injuries sustained by a 
pedestrian using a defective bridge 
over a street where a barricade, easily 
removable by persons in a hurry to 
cateh a street car, was not in place 
at the time of the accident and the 
pedestrian had no prior knowledge 
of the defective condition of the 


bridge. Collins vy. New Orleans, 3 
Tah Ae 1299. 
73. 


Charles v.’ Baltimore, 128 Md. 
523, 114 A 565, 

74. Neilson v. Worcester, 219 
Mass. 88, 106 NE 579, 3 ALR 1120. 

[a] Dlustration.— Where a mu- 
nicipality was under no obligation to 
erect a railing along the outer edge 
of an inclined sidewalk, to assist 
pedestrians in making the ascent or 
descent in time of snow or ice, the 
removal of a portion of such railing 


owner in constructing a new side-: did not create any liability on the 


walk places a wire netting at one 
end and a lighted lantern in such a 


part of the municipality. Neilson 
v. Worcester, 219 Mass. 88, 106 NE 


minutes after the defect became known.’* 

The removal of a guard rail which the munici- 
pality was not bound to erect will not render it 
liable for injuries caused by its removal.’ 

[§ 1839] f. Proximate Cause’*—(1) In General. 
Generally, where an injury is alleged to have been 
caused by a defect or obstruction in a public street, 
lability depends upon negligence.’® 
gence, or in other words, the defect or obstruction 
chargeable to such negligence, must be the natural 
and probable cause of the injury, proximately con- 
tributing thereto;’* and the danger must be such 
as in the exercise of ordinary care might reason- 


Such negli- 


579, 8 ALR 1120, 
75. Cross references: 
Contributory negligence as 
mate cause see infra § 1850. 
Defects in highways generaily see 
Highways §§ 456, 457. 

Liability of persons causing defects 
or obstructions see infra § 1885. 
Negligence i ebea eats see Negligence 

[29 Cye 488]. 
Proximate and remote damages see 

Damages §§ 69-85. 

76. See supra § 1785. 

77. Ala.—Southworth y. Shea, 131 
Ala. 419, 30 S 774. 

Ca 1. Fernald v. Eaton, 40 Cal. A. 
498, 180 P 944, 

Colo. —Lyons v. Watt, 43 Colo. 238, 
95 P 949. 

D. C—Smith v. District of Colum- 
bia, 25 App. 370. 

Fla.—Tallahassee _ v. 81 
Fila. 123, 87 S 765. 

Ga.—Macon v. Dykes, 103 Ga. 847, 
31 SE 443; Milledgeville v. Holloway, 


proxi- 


Hawes, 


382 Ga. A. 734, 124 SE 802; Means v. 
Pane eyAllss 28 Ga. A. 671,, 112. S58 


Ill.— Rockford v. Tripp, 83 Ill. 247, 
25 AmR 3881; Ladle v. Chicago, 204 
Tye Ae e4 75:5 Casey v. Chicago, 189 Il. 
A. 188; Collins v. Chicago, 187 Ill. A. 
hy Chicago v. Boston, 117 Tl. A. 


Ind.—Wabash v. Bruso, 186 Ind. 
637, 117 NE 867; Alexander v. New 
Castle, 115 Ind. 51, 17 NE 200; Bluff- 
ton v. Mathews, 92 Ind. 213; Indian- 
apolis v. Moss, 74 Ind. A. 129, 128 
NE 857; Crawfordsville v. Van 


| Cleave, 39 Ind. A, 574, 77 NE 1149; 


Vincennes v. Thuis, 28 Ind. A. 5238, 


63 NE 315. 

Iowa.—Johnson vy. Denison, 186 
Towa 949, 173 NW 46; Evans v., Des 
Moines, 169 Iowa 321, 151 NW 397; 


Youngblood v. Mason City, 165 Iowa 
488, 146 NW 20; Beirness v, Missouri 
Valley, 162 Iowa 720, 144 NW-628, 51 
LRANS 218. 

Ky.—Dudley v. Smithland, 174 Ky. 
248, 192 SW 21; Setter v. Maysville, 
114 Ky. 60, 69 SW 1074, 24 KyL. 828. 

Me.—Card v. Ellsworth, 65 Me. 547, 
20 AmR 722; Rogers v. Newport, 62 
Me. 101. 

Md.—Hagerstown v. Foltz, 133 Md. 
52, 104 A 267. 

. Mass.—Marble  v. 
Gray 395. ‘ 

Mich.—Hembling y. Grand Rapids, 
99 Mich. 292,58 NW 310. 

Mo.—Henson v. Kansas City, 277 
Mo. 448, 210 SW 18; Sutter v. Met- 
ee a St. R. Co. (A.) 208 SW, 


N. H.—Judd v. Claremont, 66 N. H. 
418, 23 A 427. 

N. J.—Rose v. Slough, 92 N. J. L. 
23:3; aoe A 194, LRAI1918E 813. 

N. Y.—Gaines v. New York, 215 N. 
Y. 5383, 109 NE 594, LRA1917C 2038, 
AnnCas1916A 259; Hubbell v. Yon- 
kers, 104 N. Y. 434, 10 NE 858, 58 
AmR 522; Goldstein v. Rodgers & 
Hagerty,’ Inc., 153 NYS 935; Gaudin 
v. Carthage, 12 NYS 796. 

N. D.—Braatz v. Fargo, 19 N. D. 
538, 125 NW 1042, 27 LRANS. 1169. 
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ably have been anticipated from the condition com- 
But where the injury is the natural 
and probable consequence of a defect, the munici- 
pality will be liable, although the particular acci- 
dent could not reasonably have been anticipated.’® 


plained of.7§ 


Okl.—Talliaferro v. Atchison, etc., 
Co.,"6120K1. 27,5160 2 69: 

Pa.—Lawrence vy. Scranton City, 
284 Pa. 215, 130 A 428, 41 ALR 454; 
Tubbs v. Berwick, 262 Pa, 208, 105 
A 57; Bruggeman v. York, 259 Pa. 
94, 102 A 415; Knepper v. Tamaqua 
Borough, 36 Pa, Super. 3. 

S: C.—-Aughtry v. Columbia, 111 
SAC. 4205-98 SE 196. 

Tex.—Gonzales vy. Galveston, 84 
Tex. 3, 19 SW 284, 31 AmSR 17; Lee 
Va Dallas: (Clive s AD) 260 eS Wir al OL 4s 
el eae v. Houston, (Civ. A.) 224 SW 

80. 

Utah.—Ward v. Salt Lake City, 46 
Utah 166, C151. P7905. 

Va.—Tripp v. Norfolk, 129 Va. 566, 
106 SE 360. 

Wash.—Frostman vy. Stirrat, ete., 
Inv. Co., 65 Wash. 608, 118 PB 742. 

W. Va.—Blankenship v. William- 
son, 101 W. Va. 199; 132 Sh 492) 
Childrey v. Huntington, 34 W. Va. 
457, 12 SE 536, 11 LRA 313. 

Wis.—Green v. Reedsburg, 162 Wis. 
101, 155 NW 938; Collins v. Janes- 
Ville, 107 Wis. 436, 83 NW 690. 

Ont.—Bowles v. Toronto, 15 Ont 
WN 216. 

And see cases infra this section; 
and §§ 1840-1845. 

[a] Banana peel on sidewalk does 
not render a city liable for injury 
where there is nothing to show that 
it would not have been there even 
if the sidewalk had been swept daily. 
Aughtry v. Columbia, 111 S. C. 429, 
98 SH 195. 

78. D. C.—Free v. District of Co- 
lumbia, 21 D. C. 608. 

Ind.—Indianapolis v. Moss, 74 Ind. 
A: 129, 128 NE 857; Vincennes v. 
Spees, 35 Ind. A. 389, 74 NE 277. 


Iowa.—Watters v. Waterloo, 126 
Iowa 199, 101 NW _ 871. 
Ky.—Setter v. Maysville, 114 Ky. 


60, 69 SW 1074, 24 Kyl 828. 

Md.—Hagerstown v. Foltz, 133 Md. 
52, 104 A 267. 

Mo.—Starkey v. Greenville, 189 Mo. 
A. 352, 175 SW 314. 

N. Y.—Smith vy. Henderson, 54 App, 
Div. 26, 66 NYS 347. 

N. D.—Braatz v. Bareo.7 19 NAD. 
538, 125 NW 1042, 27 LRANS 1169. 

Pa.—Stemmler v. Pittsburgh, 287 
Pa. 865, 135 A 100; Bruggeman v. 
York, 259 Pa, 94, 102 A 415; Heiden- 
wag v. Philadelphia, 168 Pa. T2593 h 
A 1063; Kieffer v. Hummelstown, 151 
Pa. 304, 24 A 1060, 17 LRA 217: Herr 
v. Lebanon, 149 Pa. 222, 24 A 207, 
384 AmSR 6038, 16 LRA 106. 

Tex.—Dallas v. Maxwell, (Commn. 
A.) 248 SW 667; Lee v. Dallas, (Civ. 
A.) 267 SW 1014. 

[a] Rule applied.—(1) Where a 
person riding a bicycle along the 
middle of a street forty-two feet 
wide, and sloping down from the 
middle two feet to the sidewalk, lost 
control of the bicycle and it turned 
diagonally to the right and ran across 
the sidewalk, dropping with the rider 
five or six feet to the ground below, 
the failure of the municipality to 
maintain a guard rail at such point 
did not subject it to liability for the 
injury, since the municipal authori- 
ties were not bound to anticipate 
such an accident. Smith v. Hender- 
son, 54 App. Div. 26, 66 NYS 347. 
(2) Where a liberty pole standing 
in the street fell because of an ex- 
traordinary wind storm, the pole be- 
ing sound and so secured and pro- 
tected that careful and prudent per- 
sons considered it safe, the injury 
resulting from the fall was too re- 
mote from the erection of the pole to 
render the city liable. Allegheny v. 
Zimmerman, 9 Pa. 287, 40 AmR 649. 

{[b] The splashing of mud in holes 
in a street by passing vehicles is 


MUNICIPAL CORPORATIONS 


to be anticipated by the city. 
Stemmler y. Pittsburgh, 287 Pa. 365, 
135 A 100 (where mud so splashed 
struck plaintiff and caused the loss 
of an eye). 

79. Tallahassee v. Hawes, 81 Fla. 
123, 87 S 765; Watters v. Waterloo, 
126 Iowa 199, 101 NW 871; Hazzard v. 
Council Bluffs, 79 Iowa 106, 44 NW 
219; Morrison v. Ironwood, 189 Mich. 
117, 155 NW 477; Hanke v. St. Louis, 
(Mo.) 272 SW 933. 

80. Macon v. Dykes, 103 Ga. 847, 
31 SE 443; Shaw v. Macon, 6 Ga. A. 
306, 64 SE 1102. And see cases infra 
this note. 

[a] Defects constituting proxi- 
mate cause.—(1) Where plaintiff's 
bull, which was being driven along 
the street of a municipality, stepped 
on a scraper and fell into an excava- 
tion for a sewer which had been left 
open and unguarded, the negligence 
of the municipality was the proxi- 
mate cause of the injury. Johnson 
v. Denison, 186 Iowa 949, 173 NW 
46, (2) Where a person lit a cig- 
arette on the curb of a manhole from 
which gas was escaping, resulting 
in an explosion of gas, which caused 
the cover to strike and kill him, the 
presence of the gas was the proxi- 


mate cause of the injury. ‘Law- 
rence v. Scranton City. 284 Pa, 215, 
130 A 428, 41. ALR 454. (8) The 


negligence of the city in permitting 
a rut in the street was the proxi- 
mate cause of injuries to a pedestrian 
struck by the wheel of a truck, de- 
tached from the truck because of the 
force of the impact when the wheel 
dropped suddenly and with great 
force into the rut. Tripp v. Norfolk, 
129 Va. 566, 106 SE 360. (4) Where 
a city ordinance provided that, when 
the framework of a building had been 
constructed up to and including the 
first story above the street, a tem- 
porary or permanent sidewalk should 
be constructed under a_e staging 
within the sidewalk area, which 
should thereafter be kept clear of all 
obstructions, the staging so provided 
for should be maintained, so long 
as débris was being cast from above; 
and hence the absence of the 
staging, which would have prevented 
injury to a workman in the sidewalk 
area in front of the building, by be- 
ing struck by a piece of scantling 
thrown from one of the upper win- 
dows, was the proximate cause of 
the injury. Frostman y. Stirrat & 
Goetz Inv. Co., 65 Wash. 608, 118 P 
742. (5) Where a boy frightened by 
dogs runs into the public street and 
falls over machinery negligently left 
there, the unlawful obstruction of the 
street is the proximate cause of the 
injury. Mayronne y. Keegan, 117 La. 
661, 42 S 212. (6) Other cases in 
which negligence of the municipal- 
ity was held the proximate cause of 
the injury. Fernald vy. Eaton, 40 Cal. 
A. 498, 180 P 944 (injury to boy 
who fell into excavation in crossing 
street while going to meet his 
father); Milledgeville v. Holloway 32 
Ga. A. 734, 124 SHE 802 (unguarded 
excavation); Louisville v. Bridwell, 
150 Ky. 589, 150.SW 672 (defect in 
street causing collision between fire 
engine and wagon); Sutter vy. Metro- 
politan St. R. Co., (Mo, A.) 208 SW 
851; Tubbs v. Berwick, 262 Pa. 208, 
105 A 37 (ditch). 

[b] Defects not constituting prox- 
imate cause.—(1) Where a city raised 
the grade of a lot causing mud to 
overflow plaintiff's sidewalk, and 
plaintiff, while sweeping off the mud, 
pushed with a broom against a coil 
of wire lodged in the pavement, and 
it sprang back and sent mud into 
her eye, causing loss of its sight, 


No inflexible rule of law can be laid down for de- 
termining what will constitute the proximate cause 
of an injury, but the question must be solved by the 
facts and circumstances of each particular case.*° 
The defective condition of a street, whereby a fire 


the pushing of the wire, and not the 
presence of the mud, was the proxi- 
mate cause of the accident. Brugge- 
man vy. York, 259 Pa, 94, 102 A 415. 
(2) A pedestrian, while it was dark, 
fell into an unguarded excavation 
about two feet from the sidewalk. 
The pedestrian kept the middle of 
the street to avoid the danger of 
falling into the excavation, and when 
she reached a point on the street 
opposite the lot where the excava- 
tion was located she mistook the lot 
for a road and turned. In so doing 
she fell on the sidewalk opposite 
the excavation, and then, supposing 
that she was going to the road, fell 
into the excavation. It was held 
that the absence of a rail guarding 
the excavation was not the proxi- 
mate cause of the injury, and the 
municipality was not liable therefor. 
Lyons v. Watt, 43 Colo. 238, 95 P 
949, 18 LRANS 1135. (3) An _ ob- 
struction placed upon a sidewalk be- 
tween its intersection with another 
walk and the street curb was not 
the proximate cause ef an injury to 
a pedestrian, caused by a wire sur- 
rounding the plot, while he was at- 
tempting to cut diagonally across the 
plot between the walks and the curb. 
Youngblood v. Mason City, 165 Iowa 
488, 146 NW 20. (4) The absence 
of a cover of a catch basin from its 
place was not the proximate cause 
of an injury sustained from volun- 
tarily descending into the basin to 
rescue a child who had fallen into 
it. Kelley v. Boston, 180 Mass. 232. 
62 NE. 259. (5) If, while plaintiff 
was advancing on the walk, a horse 
hitched thereto jerked a plank from 
its place, and plaintiff stepped into 
the opening so made, and was in- 
jured, the defect in the walk was 
not the primary cause of the injury. 
Hembling v. Grand Rapids, 99 Mich. 
292, 58 NW 310. (6) That plaintiff 
while chaperoning his sister, who 
was coasting, stood by a fire built 
by others, in violation of ordinance, 
when she was injured by a perpen- 
dicular wall of earth, left after grad- 
ing the street, caving in, would not 
bar recovery, the coasting not being 
the proximate cause of the injury. 
Henson v. Kansas City, 277 Mo. 443, 
210 SW 13. (7) Where a street car 
from which plaintiff. had alighted 
at a turntable was _ so negligently 
turned before plaintiff could move a 
safe distance away that it struck 
and injured her, the city’s permis- 
sion to locate the turntable so that a 
part of a car in turning would pass 
over the sidewalk did not render the 
city liable, as the accident would 
have happened had the location been 
such that the car would turn wholly 
between the curbs. Fitch v. New 
York, 55 N. Y. Super. 494, 2 NYS 700 
[aff 119 N. Y. 608 mem, 238 NE 1143 
mem]. (8) Failure to provide bar- 
riers on a road running along an 
embrankment is not the proximate 
cause of an injury to one being 
thrown over the embankment by a 
horse suffering from blind staggers. 
Wellman v. Susquehanna Depot, 167 
Pa. 239, 31 A 566. (9) Where. the 
falling of a horse was not due to 
any municipal negligence, and in its 
struggles to get up it fell repeatedly 
until it went over a declivity on the 
lower side of the atreet, the fall was 
the proximate cause of the injury. 
Herr v. Lebanon, 149 Pa, 222, 24 A 
207, 834 AmSR 603, 16 LRA 106. (10) 
Other cases in which negligence of 
the municipality was held not to be 
the “proximate cause of the injury. 
Means v. Barnesville, 28 Ga. A. 671, 
112 SE 7389 (child run down by 
vehicle which he could not see be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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department is delayed in responding to an alarm, is 
not the proximate cause of a loss occasioned by the 
So the failure to maintain 
a sufficient barrier at an exeavation or other dan- 
gerous place will not render the municipality lable 
if such barrier would not have prevented the in- 
But where the injury is caused by the ex- 
plosion of a boiler in a peanut roaster which the 
municipal authorities negligently allowed to obstruct 
a street, the municipality is liable, the obstruction 
being the proximate cause of the injury.*® 
a traveler is injured by reason of the dangerous 
condition of a street, due to want of repair of a 
drainage system under the street surface, the mu- 
nicipality is liable if it knew or could have known 
of the condition in time to repair, and cannot escape 
liability on the ground that the injury was due to 


burning of property.*! 


qury.0" 


cause city negligently permitted vio- 
lation of parking ordinance); Rock- 
ford v. Tripp, 83 Ill. 247, 25 AmR 
381 (where an injury to a person 
in a street, caused by a horse which 
was hitched to a post set by the city 
for a hitching post becoming fright- 
ened at a runaway team which 
caused him to break the post and 
run against the person injured, was 
held too remote); Collins v. Ice Co., 
187 Ill, A. 30; Dudley v. Smithland, 
174 Ky. 248, 192 SW 21 (failure to 
erect barrier between sidewalk and 
ditch); Starkey v. Greenville, 189 Mo. 
A. 352, 175 SW 314 (where a horse 
stepped on one end of a stick so 
as to cause the other end to fly up 
and to penetrate the body of the 
horse); Gaines v. New York, 215 N. 
¥. 533, 109 NE 594,. URAI9IITC 203, 
AnnCas1916A 259 eure to light 
bridge); Braatz v. Farg SN BD. 
538, 125 NW 1042, 27 ERANS 1169; 
Knepper v. Tamaqua Borough, 36 Pa. 
Super. 183; Peterson v. Houston, 
(Bex Gin, Al) 224 SW. 580: 

[ec] Where a street car stops near 
an open trench in the street, and a 
passenger in attempting to board it 
falls into the trench, it is held that 
the doctrine of proximate cause has 
no application, the court saying that, 
although if the car had been some- 
where else plaintiff would have gone 
near the open trench, yet it would be 
dificult to imagine a case where 
one would fall into a trench but for 
the fact that some other fact led 
him to go near enough to fall into 
it. Monje v. Grand Rapids, 122 Mich. 
645, 81 NW 574. 

$1. Hazel v. Owensboro, 99 SW 
315, 30 KyL 627, 9 LRANS 235. 

82. Indianapolis v. Moss, 74 Ind. 
A. 129, 128 NE 857. 

e3. Frank v. Warsaw, 198 N. Y. 
463, 92 NE 17, 31 LRANS 676. 

84. Atlanta v. Robertson, (Ga. A.) 
135 SE 445. 

85. Liability of persons causing 
defects or chstructions see infra 
§ 1885. 

86. See infra text and note 94. 

87. Fla.—Janes v. Tampa, 52 Fla. 
292, 42 S 729, 120 AmSR 203, 11 Ann 
Cas 510. 

T1l.—Carterville v. Cook, 129 Ill. 
152, 22 NE 14, 16 AmSR 948, 4 LRA 
721; Bloomington v. Bay, 42 Ill. 503; 
Joliet v. Verley, 35 Ill. 58, 85 AmD 


342; Belleville v. Hoffman, 74 Ill. A. 
503. 

Ind.—Fowler v. Linquist, 138 Ind. 
566, 37 NE 133; Crawfordsville v. 


Smith, 79 Ind. 308, 41 AmR 612; Mun- 
cie v. Spence, 33 ‘Ind. A. 599) a NE 
907. 

Iowa.—Stokes v. Sac City, 162 
Towa 514, 144 NW 639; Langhammer 
Vv. Manchester, 99 Iowa 295, 68 NW 
688. 

Kan.—Lambel v. Florence, 115 Kan. 
111, 222 P 64; Atchison v. King, 9 
Kan. 550. 

Ky.—Louisville v. Heitkemper, 169 
Ky. 167, 188 SW 465; Louisville v. 
Johnson, 69 SW 803, 24 KyL 685. 

Mich. ~-Hembling vy. Grand Rapids, 
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duty. 


Where | stated, 


99 Mich. 292, 58 NW 310. 


Minn.—Neidhardt y. Minneapolis, 
112 Minn. 149, 127 NW 484, 
LRANS ‘822. 


Mo.—Benton y. St. Louis, 248 Mo. 
98, 154 SW 473 (rain storm); Wood- 
son v. Metropolitan St. R. Co., 224 
Mo. 685, 1238 SW 820,30 LRANS 931, 
20 AnnCas 1039; Vogelgesang v. St, 
Louis, 139 Mo. 127, 40 SW 653; Bren- 
nan v. St. Louis, 92 Mo. 482, 2 SW 
481; Hull v. Kansas City, 54 Mo, 598, 
14 AmR 487; Bassett v. St. Joseph, 
53 Mo. 290, ‘144 AmR 446; Vogel v. 
West Plains, 73 Mo. A, 588. 

N. H.—Miner v. Franklin, 78 N, H. 
240, 99 A 647; Winship v. Enfield, 42 
N. H. 197; Clark v. Barrington, 41 
N. H. 44; Norris v. Litchfield, 35 N. 
H. 271, 69 AmD 546. 

N. Y.—Ayers v. Hammondsport, 
130 N. Y. 665, 29 NE 265; Ehrgott 
v. New York, 96 N, Y. 264, 48 AmR 
6223 Rinse we Cohoes, Vig Ne Yu 83, c0 
AmR 574; Roblee v. Indian Lake, 11 
App. Div. 435, 42 NYS 326. 

N. C.—Dillon v. Raleigh, 124 N. C. 
184, 32 SH 548. 

N. D.—Chacey v. Fargo, 5 N. D. 
173, 64 NW 922. 

Pa.—Hodel v. Cheswick Borough, 
57 Pa. Super. 605. 

S. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Tex.—San Antonio v. Porter, 24 
Tex. Civ. A. 444, 59 SW 922. 

Wash.—Keane v. Seattle, 55 Wash. 
622, 104 P 819; Smith v. Tacoma, 51 
Wash. 101, 98 P 91, 21 LRANS 1018. 

Wis.—Papworth y. Milwaukee, 64 
Wis. 389, 25 NW 481. 

Ont. gn ae v. Hamilton, 37 U. 


(GH Leymss 

[a] Bule applied.—(1) Where the 
actual neglect of the city, and not 
merely permitting the owner of a 
lot to maintain a dangerous opening 
in a sidewalk, concurred in causing 
injury to a traveler, it is no defense, 
in an action against the city, that 
the wrongful act of such owner con- 
tributed to the injury. Papworth v. 
Milwaukee, 64 Wis. 389, 25 NW 431. 
(2) Merely because the iron cover of 
a coalhole was wet with rain when 
a pedestrian was injured by slipping 
on it will not relieve the city from 
liability, the accident not having 
happened from the wet condition 
alone, but there having been action- 
able ‘negligence in the smooth and 
slippery condition of the cover, even 
without the rain. Smith v. Tacoma, 
51 Wash. 101, 98 P 91, 21 LRANS 
1018 

[b] Sudden displacement of plank 
in walk.—A person injured by step- 
ping into a hole in the sidewalk, 
made by the sudden displacement of 
a loose plank by a bicycle which 
passed aS he was about to step on 
the plank, could recover, the mu- 
nicipality being charged with notice 
of the defective condition of the 
walk. Chacey v. Fargo, 5 N. D. 173, 
64 NW .932. But see Hembling v. 
Grand Rapids, 99 Mich. 292, 58 NW 
310 (where for injuries similarly sus- 
tained the defect in the walk was 
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its failure to repair its drainage system, and that 
such failure was in the exercise of a governmental 


i 1840] (2) Concurrent and Intervening Causes*® 
—(a) In General. Except in a few jurisdictions,*® 
it is the general rule that, where other causes con- 
cur with municipal negligence to produce the in- 
jury, the municipality is liable for all damages 
which its culpable negligence contributed substan- 
tially and proximately to cause.*? 
where two causes combine to produce the 
injury, both of which are in their nature proximate, 
the one being a defect or obstruction in the way, 
and the other some occurrence for which neither 
party is responsible, the municipality will be liable 
provided the injury would not have been sustained 
but for such defect or obstruction,®* and the fact 


“As otherwise 


held not to be the proximate cause, 
but the circumstances were not such 
as to charge the municipality with 
notice of the defect and the plank 
was pulied from its place suddenly 
by a horse which was hitched to it, 
the municipality being held under no 
obligation to anticipate such use of 
the plank). 

88. U. S.—Gallagher v. St. Paul, 
28 Fed. 305. 

Ala.—McLemore v. West End, 159 
Ala, 235, 48 S 663. 

Ariz. —Douglas v. Burden, 24 Ariz. 


95, 206 P 1085. 
Fla. —Starling v. Gainesville, 90 
Fla. 6138, 106 S 425. Le 
Ga.—Barrett v. Savannah, 9 Ga, 
A. 642, 644, 72 SE 49 [cit Cyc]. 
Tll.—Joliet v. Shufeldt, 144 I11, 
403, 32 NE 969, 36 AmSR 453, 18 


LRA 750; Lacon v. Page, 48 Ill. 499; 

Boender v. Harvey, 159 Ill. A, 338 

[rev on other grounds 251 Ill. 228, 

95 NE 1084]; Forney v. Melvin, 130 
Til, A. 203. 

Ind.—Hammond y. Jahnke, 178 Ind. 

; Crawfordsville Vv. 

Smalth 179) Inds 30.85 "4 1 warmest 

Indianapolis v. Moss, 74 Ind, A. 129, 
128 NE 857. 

Iowa.—Whitlatch v. Iowa Falls, 199 
Iowa 73, 201 NW 83; Parks v. Des’ 
Moines, 195 Iowa 972, 191 NW _ 728; 
Holmquist v. C. L. Gray Constr: Co., 
169 Iowa 502, 15% NW 828; Van 
Camp v. Keokuk, 130 Iowa 716, 107 
NW 9338. 

Ky.— Bowling Green v. Peterson, 
199 Ky. 311, 251 SW 187; Covington 
v. Billiter, 99 SW 318, 30 KyL 650 
(starting of fall caused by ice and 
snow). 

La.—Shalley v. New Orleans Pub- 
lic Serv., 159 La. 519, 105 S 606. 

Mich.—-Morrison v. Ironwood, 189 
Mich, 117, 155 NW 477; Alexander 
ye {Bis Rapids, 76 Mich. 282, 42 NW 

Minn.—Neidhardt v. Minneapolis, 
112 Minn. 149, 127 NW 484, 29 LRA 
NS 822; McDowell v. Preston, 104 
nye 263, 116 NW 470, 18 LRANS 

Mo.—Vogelgesang v. St. Louis, 139 
Mo. 127, 40 SW 653; Brennan y,. St. 
Louis, 92 Mo. 482, 3 SW 481; Hull 
v. Kansas City, 54 Mo. 598, 14 AmR 
487: Bassett v. St. Joseph, 53 Mo, 
290, 14 AmR 446; Pearce v. Kansas 
City, 156 Mo. ‘A. 230, 137 SW 629; 
Snickles v. St. Joseph, 139 Mo. A. 
187, 122 SW 1122; Vogel v. West 
Plains, 73 Mo, A. 588; Fairgrieve v. 
every 39 i Moy A. esd 
Pale .—Winship v. Enfield, 42 N. 


N. Y.—Ott v. Buffalo L381 9Ni wy, 
594, 30 NE 67; Taylor v. Yonkers, 
105 N. Y. 202,11 NE 642, 59 Am 
492; Ehrgott v. New York, 96 \N. 
Y. 264, 48 AmR 622; Ring v. Co- 
hoes, 77 N. Y. 88, 33 AmR 574; Hal- 
stead v. Deepens 43 App. Div. 39, 
59 NYS 518. 

N. C.—Dillon y. Raleigh, 124 N, C, 
184, 32 SE 548. 

Okl.—Talliaferro v. Atchison, ete., 
R..Co., 61 Okl, 27, 160 P 69, 
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that the injury may be increased by other concurring © 
causes will not excuse the municipal negligence with- 

out which the injury would not have happened.*® 

But this rule is not applicable unless one of the 

causes producing the tla se is a defect for 
If the result is at- 
tributable to the original negligence and the injury 
would not have been produced by an intervening 
cause in the absence of such negligence, the inter- 
vening cause will not constitute the proximate 
But if the intervening acts constitute an 
independent and efficient cause and the result can- 


the municipality is lable.® 


eause.® 


Pa.—Stemmler v. Pittsburgh, 287 
Pa eoos loo BAN LOOs 

Vt.—Hunt v. Pownal, 9 Vt, 411. 

Wash.—Smith v. Tacoma, 51 Wash. 
101, 98 P 91, 21 LRANS 1018. 

WwW. Va.—Blankenship v. William- 
son, 101 W. Va. 199, 132 SE 492. 

Ont.—Thomas v. North Norwich, 9 
Ont. L. 666, 6 OntWR 13 [allowing 
app 4 OntWR 517]; Homewood v. 
Hamilton, 1 Ont. L. 266; McKelvin 
Vv. London, ae Ont. a Sherwood v. 
aaa ion, STuWee.. Qe By 

89. Iowa.—Parks Vv. Do Moines, 
195 Iowa 972, 191 NW 728. 

Kan, —Atchison v. Jansen, 21 Kan. 


560. 

Mich.—Brown v. St. Johns, 187 
Mich. 641, 154 NW 79. 

N. Y.—Conklin v. Elmira, 11 App. 


Div. 402, 42 NYS 518. 

Tex. — Galveston v. Posnainsky, 
Tex, 118, 50 AmR 517. 
~ [a] Rule applied.—(1) Where an 
injury was caused by a defect in a 
sidewalk, the question is as to the 
negligence of the city in respect of 
such defect, and not in respect of 
the existence of an area under the 
walk, notwithstanding such area may 
enhance the injury resulting from the 
defect. Atchison v. Jansen, 21 Kan. 
560. (2) Where a fall is caused by 
a defective condition in a sidewalk, 
it is the proximate cause of the 
injury resulting from falling upon 
pieces of glass in the excavation into 
which the person fell. Galveston v. 
Posnainsky, 62 Tex. 118, 50 AmR 


Detroit, (Mich.) 


62 


Hopson vy. 


Ga.—Barrett v. Savannah, 9 
Ga. A. 642, 72 SE 49. 

Ill.—Rock Falls v. Wells, 169 Ill. 
224, 48 NE 440; Chicago v. Schmidt, 
107 Ill. 186; Weick vy. Lander, bi ETL 
93. 

Ind..Hammond v. Jahnke: 178 Ind. 
177, 99 NE 39; Mt. Vernon v. Hoehn, 
22 Ind. A. 282, 538 NE 654. 

Iowa.—Stokes v. Sac City, 162 Iowa 
514, 144 NW 639. 

Ky.—Carlisle v. Secrest, 75 SW 
268, 25 Kyl 336; Louisville v. John- 
son, 69 SW 803, 24 KyL 685, 

La.—Mayronne v. Keegan, 117 La. 
661, 42 S 212. 

Mich.—Morrison v. Ironwood, 189 
Mich. 117, 155 NW 477; Burrell vy. 
Greenville, 133 Mich. 2/365, 94. NW 
732, 
Minn.—Neidhardt v. Minneapolis, 
112 Minn. 149, 127 NW 484, 29 LRA 
NS 822; McDowell v. Preston, 104 
Minn. 263, 116 NW 470, 18 LRANS 
190. 


Mo.—Snickles v. St. Joseph, 139 
Mo. A. 187, 122 SW 1122. 

N. Y.—Ehrgott v. New York, 96 
N. Y¥. 264, 48 AmR 622; Twist v. 


Rochester, 37 App. Div. 307, 55 NYS 
850 [aff 165 N. Y, 619 mem, 59 NE 
1131 mem]. 

Wash.—Keane v. Seattle, 55 Wash. 
622, 104 P 819; Eskildsen v. Seattle, 
29 Wash. 583, 70 P 64. 

W. Va.—Blankenship v. William- 
gon, 101 W. Va. 199, 132 SE 492, 

Wis.—Collins v. Janesville, 107 
Wis. 436, 83 NW 695.- 

fa] Tllustration.—Where an aban- 
doned electric wire pole, which had 
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which 


cause of injury. 


of the street and the sidewalk, had 
become so rotten that its condition 
was obvious to casual inspection, and 
had been permitted to remain after 
the city officials could have observed 
its condition, the city is liable for 
injuries to pedestrian on the side- 
walk when the pole fell and struck 
her, even though the fall was im- 
mediately caused by the pole being 
brushed with a load of fodder being 
hauled along the streets, since rea- 
sonably prudent persons might 
have anticipated vehicles passing 
along the street would come in con- 
tact with the pole. Bowling Green 
us Peterson, 199 Ky. 311, 251 SW 
vr 


{b] The precise injury need not 
result immediately from the defect 
or obstruction, but if in natural se- 
quence it follows as the natural and 
probable result and would not have 
occurred but for the negligence of 
the municipality, the municipality 
will be liable. Schmidt v. Chicago, 
ete.,, Ri Co., 83 Ill. 450 (holding that 
the’ city is liable for an injury to a 
person run over by a train of cars 
before he could rise from a fall oc- 
easioned by a hole in a _ sidewalk); 
Elwood v. Addison, 26 Ind. A, 28, 59 
NE 47; Collins v. Janesville, 107 Wis. 
436, 83 NW 695. 

92. Ala.—Crowley v. 
Be Alar 6135 43% 4S). 359. 


West End, 
10 LRANS 
Iowa.—Watters v. 126 
Iowa 199, 101 NW 871. 

Kan.—Petty v. Cimarron, 116 Kan. 
141, 225 P 1033; Lambel y. Florence, 
15> Kania 222 P64. 

Ky. .—Louisville’ vy. Bridwell, 150 
Ky. S89, 150 SW 672; Setter v. May s- 


Waterloo, 


ville, 114 Ky. 60, 69 SW 1074, "94 
KyL 828. 

Md.—Hagerstown vy. Foltz, 133 Md. 
52, 104 A 267. 


Mo.—Stanley v. Union Depot R. 
Co., 114 Mo. 606, 21 SW 832 
he Y.—Magee v. Caro, 1 NyCityCt 

Pa.—Bruggeman v. York, 259 Pa. 
94, 102 A 415; Quinn y. Philadelphia, 
224 Pa, 176, 73 A 318. 

S. C—Foster. v. Union, 129 S, C. 
257, 123 SE 839. 

Wash.—Swain v. Spokane, 94 
wae. 616, 162 P 991, LRA 1917 D 


[a] Tllustrations.— (1) Where one 
was injured passing along a sidewalk 
under a platform projecting from the 
second story of a building by a bale 
of hay being pushed off the platform 
into the street below by the occupant 
of the premises, it.was held that if 
the platform and its use were an 
obstruction in the street the negli- 
gence of the occupant of the build- 
ing was the proximate cause of the 
injury and that the platform was a 
mere condition, Parmenter Vv. 
Marion, 1138 Iowa 297, 85 NW _ 90. 
(2) Where an abutter placed a box 
on a sidewalk and certain boys after- 
ward threw it on plaintiff, the un- 
lawful act in placing the box on the 
street was not the proximate cause of 
the injury. Magee v. Caro, 1 NYCity 
Ct 147. (8) A city was not liable 
for injuries sustained in a collision 
between a fire engine and a wagon, 
although a defect in the street con- 


been set between the traveled part 


not be said to be the natural and probable conse- 
quence of the primary cause, the intervening cause 
will be regarded as the proximate cause.®? 

Acts in emergencies. 
one rightfully on the. street who is injured by 
coming in contact with some defect therein while 
attempting to escape danger by flight.°° 

Rule that negligence of municipality must be sole 


A municipality is liable to 


In some jurisdictions it is held that 


to authorize recovery against a municipality the 
defect in the street or way must have been the 
sole cause of the injury,®* and if the negligent or 


tributed to the collision, if the horses 
attached to the engine were running 


away, and the collision would not 
otherwise have occurred. Louisville 
v. Bridwell, 150 Ky. 589, 150 SW 


672. (4) Where a boy running on 
a walk trips over the hinge of an 
adjacent cellar door and falls into 
an open area, the city is not respon- 
sible because it permitted the area 
to remain uncovered. Quinn vy. 
Philadelphia, 224 Pa. 176, 73 A 318. 

(5) Where a horse drawing a vehicle 
fell near the middle of the roadway, 
and in its struggles to regain its feet, 
went over a declivity on one Side, 
which the city had negligently failed 
to guard, the city was not liable. 
Herr v. Lebanon, 149 Pa. 222, 24 A 
207, 34 AmSR 603, 16 LRA 106. (6) 
Where a school child had to go on 
the street to pass around a mound of 
earth from an excavation in front of 
a house near the school and in so 
doing was run down by a wagon on 
the street the mound was not the 
proximate cause of the injury. 
Storey v. New York, 29 App. Div. 
316, 51 NYS 580. 

93. Dondono v. Indianapolis, 44 
Ind. A. 366, 89 NE 421. 

Acts in emergencies as constitut- 
ABE Geka negligence see infra 

94. U. S.—Merrill v. Portland, 17 
F. Cas. No. 9,470, 4 Cliff. 138. 

Conn.—Frechette v. New Haven, 
104 Conn. 83, 132 A 467; Hinckley v. 
Danbury, 81 Conn. 241, 70 A _ 590; 
Upton v. Windham, 75 Conn. 288, 53 
A 660, 96 AmSR 197; Bartram. v. 
Sharon, 71 Conn. 686, 438 A 148, 71 
AmSR 225, 46 LRA 144. 

_D. C.—Swart vy. District of Colum- 
via, 17 App. 407. But see District of 
Columbia v. Dempsey, 13 App. (D. 
C.) 533 (where the municipality was 
held liable notwithstanding the act 
of a third person constituted a fur- 
ther or concurrent cause of the in- 
jury). 

Me.—Orr_ v, Oldtown, 99 Me. 190, 
58 A 914; Whitman vy. Lewiston, 97 
Me. 519, 55 A 414; Barnes vy. Rum- 
ford, 96 Me. 315, 52) A 844; Perkins 
v. Fayette, 68 Me. 152, 28 ‘AmR 84; 
Anderson v. Bath, 42 Me. 346; Moore 
vy. Abbot, 32 Me. 46. 

Mass. —Igo v. Cambridge, 208 Mass. 
571, 95 NE 557; Feeley v. Melrose, 
205 Mass. 329, 91 NE 306, 1837 AmSR 
445, 27 LRANS LL5 65 Clinton v. Re- 
vere, 195 Mass, 151, 80 NE 813; Block 
v. Worcester, 186 ‘Mass. 526, 72 NE 
77; Griffin v. Boston, 182 Mass. 409 
65 NE 811; Horrigan v. Clarksburg, 
150 Mass. "218, 22 NE 897, 5 LRA 
609; Pratt v. Weymouth, 147 Mass. 
245, 17 NE 538, 9 AmSR 691; Shep- 
herd v. Chelsea. 4 Allen 113; "Kidder 
v. Dunstable, 7 Gray 104; Rowell Vv. 
Lowell, 7 Gray 100, 66 AmD 464; 
Marble v. Worcester, 4 Gray 395; 
But see Bourget v. Cambridge, 159 
Mass. 388, 34 NE 455 (holding that 
where the only way in which a third 
person could have contributed to the 
accident was by helping to create 
the defect which it was the duty of 
the municipality to abate, in an ac- 
tion to enforce liability for failure 
to abate the defect it was proper to 
refuse an instruction exempting the 
municipality from liability if the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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wrongful act of a third person was a contributing 
cause of the injury, the municipality is not liable.®® 
On the other hand it is held, in some of the cases 
which recognize the above rule, that the munici- 
pality will be liable where the intervening or con- 
curring act was a pure accident,®® or the innocent 
act of a third person not involving negligence or 
eulpability.°7 In other cases which recognize the 
rule of nonliability .where the negligence of the 
municipality is not the sole cause of the injury, it 
has been held that a municipality is liable where 
a natural cause, although concurring with the de- 
fect to produce the injury, cannot be said to have 
been the essential cause thereof.®* 

[§ 1841] (b) Snow and Ice.°® Where an acci- 
dent results from a preéxisting defect in a street 
or sidewalk, the hability of the municipality there- 
for will not+be removed by the fact that the presence 
of snow or ice constituted an additional or von- 
tributing cause of the injury, it-being the duty of 
the municipality to construct the ways with a view 
to that contingency.t| So, where the sole cause of 
the injury was a preéxisting defect, the fact that 
snow had fallen recently before the accident will 
not relieve the municipality from hability.2 On the 
other hand, since a municipal corporation is not 
lable for injuries caused merely by the slippery 
condition of a walk from ice or snow, the presence 


of which was not due to the negligence of the mu- 
negligence of the third person con-| Ill. A. 75. 
tributed to the accident). 
Wis.—Ehleiter v. Milwaukee, 121 
Wis. 85; 98 NW 934, 105 AmSR 1027, 
66 LRA 915, 2 AnnCas 178. 
[a] Thus, in an action against a 


550. 
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Iowa.—Parks v. Des Moines, 
Iowa 972, 191 NW 728. 
Kan, — Atchison Vv. 


Ky.—Covington vy. Billiter, 99 SW 
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nicipality,? no recovery can be had on the ground 
that the sidewalk was defectively constructed, un- 
less it is shown that the accident would not have 
happened but for such defect;* and where the cause 
of the accident is in doubt, the municipality cannot 
be held liable.® 

New layer covering original accumulation. Where 
a municipality fails to remove an aécumulation of 
snow or ice formed into rough and uneven ridges, 
it is able for injuries caused thereby,® and the 
fact that subsequently, and before the accident, the 
place was covered over with a new layer of snow 
or ice will not relieve the municipality from liabil- 
ity if the accident was due to the original defective 
condition;’ but unless it is shown that the ice in 
its original rough condition was a concurring cause 
of the injury there can be no recovery.® 

Statutory provisions. In some jurisdictions the 
statute exempts municipalities from liability where 
ice or snow is the sole proximate cause of the ac- 
cident, but not where there was some other defect 
to which as a proximate cause the accident was 
in part attributable.® 

[§ 1842] (c) Wrongful Act of Third Person.1® 
Generally, if municipal negligence in respect of the 
duty to care for streets proximately contributes to 
the injury, such negligence is not excused or obvi- 
ated by the negligent or wrongful act of a third 
person concurring to cause the injury,'! although 


Hun 306, 26 NYS 669; Van Hoven- 


195] burg v. New York, 83 ‘Mise. 369, 144 
NYS 888. 
King, 9 Kan. Wis.—Grossenbach y. Milwaukee, 


65 Wis. 31, 26 NW 182, 56 AmR 614. 
[a] ‘Rule applied.—The construc- 


eity for injuries, under the statute 
rendering a city liable to travelers 
injured by a defect in the highway, 
if the culpable negligence of a fellow 
traveler was a proximate cause of 
the injury plaintiff cannot recover. 
Hinckley v. Danbury, 81 Conn, 241, 
70 A 590. 

Defects or obstructions in highways 
eparally see Highways § 456 notes 
81-85. 

Fright of horses see infra § 1843. 

$5. See cases supra note 94, 

96. Swart v. District of Columbia, 
17 App. (D. ©.) 407; Kelleher > ‘v. 
Newburyport, 227 Mass. 462, 116 NE 
806, LRA1917F. 710; Pratt v. Wey- 
mouth, 147 Mass. 245, 17 NE 538, 
9 AmSR 691; Rowell v. Lowell, 7 
Gray (Mass.) 100, 66 AmD _ 464; 
Palmer v. Andover, 2 Cush. (Mass.) 
600; Houfe vy. Fulton, 29 Wis. 296, 
9 AmR 568. And see Highways § 456. 

97. Feeley v. Melrose, 205 Mass. 
829, 91 NE 306, 1837 AmSR 445, 27 
LRANS 1156; Clinton v. Revere, 195 
Mass,, 151, “80 SNE 8135... Block: v. 
Worcester, 186 Mass. 526, 528, 72 
NE 77; Hayes v. Hyde Park, 153 
514, 27 NE 522, 12 LRA 249; 
Lowell, 3 Allen (Mass.) 


“Tf the defect is a direct and proxi- 
mate cause of the accident, other con- 
curring conditions which do not in- 
volve negligence or culpability, even 
if they come into a causal relation 
to the accident, do not relieve the 
city or town from liability.’ Block 
v. Worcester, supra. 

[a] MDlustration.—That a wagon 
and car passing abreast in the same 
direction in which a bicycle rider 
was traveling narrowed the space, 
rendering his passage more hazard- 
ous, does not relieve the municipality 
of liability for injury to the bicycle 
rider, where the wagon and car were 
lawfully on the street. Clinton v. 
Revere, 195 Mass. 151, 80 NE 813. 

98. Frechette v. New Haven, 104 
Conn, 83, 132 A 467. 

99. Generally see supra §§ 1799-— 
1806. 
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1. 1ll—Dracass v. Chicago, 


318, 30 KyL 650. 

Mass.—Street v. Holyoke, 105 Mass. 
82, 7 AmR 500. 

Mich.—Morrison vy. Ironwood, 189 
Mich. 117, 155 NW 477. 

Mo.—Cross v. .Sedalia, (A.) 203 
Sw 648. 

Nebr.—Lincoln v. Smith, 28 Nebr. 
762, a) NW 41. 

N. Y.—Hamilton vy. Buffalo, 55 
App. Div. 423, 66 NYS 990 [aft 173 


N. Y. 72, 65 NE 944]; Conklin v. 
Hlmira, 11 App. Div. 402, 42 NYS 
518. 


R. I.—Hampson v. Taylor, 15 R. I, 
83-8 Av3s31, 230k 732: 

S. D:—Smith v. Yankton, 23 §S. D. 
352, iat NW 848. 

Vt.—Barton v. Montpelier, 30 Vt. 
650. 

Wis.—Beaton y. Milwaukee, 97 Wis. 
416, 73 NW 58; Grossenbach v. Mil- 
waukee, 65 Wis. 31, 26 NW 182, 56 
AmR 614; Stilling v. Thorp, 54 Wis. 
587, 11 NW 906, 41 AmR 60; Perkins 
v. Fond du Lac, 34 Wis. 435. 

[al That the defect was con- 
cealed by snow wili not relieve the 
municipality of liability. Street v. 
Holyoke, 105 Mass. 82, 7 AmR 500; 
Cross v. Sedalia, (Mo. A.) 203 SW 
648; Waters v. Kansas City, 94 Mo. 
A. 413, 68 SW 3866; Lincoln v, Smith, 
28 Nebr. 762, 45 NW 41 

Presence of ice or snow due to de- 
fective construction or condition of 
way see supra §§ 1799, 1801. 

2. Lyon v. Logansport, 9 Ind. A. 
21, 35 NE 128; Michels v. Syracuse, 
92 Hun 365, 36 NYS 507. 

3. See supra § 1800, 

4 lIowa.—Beirness  v. Missouri 
Valley, 162 Iowa 720, 144 NW 628, 
51 LRANS 218. 


Mass.—Bailey v. Cambridge, 174 
Mass. 188, 54 NE 523 
Mich.—Wesley _ vy. Detroit, ey 


Mich. 658, 768 NW 104. 

NEL. NS vy. Hammondsport, 
130 N. Y. 665, 29 NE 265; Taylor v. 
Yonkers, 105 N. Y. 202, 11 NE 642, 59 
AmR 492; McCarthy v. Lockport, 13 
App. Div. 494, 43 NYS 693; MclIner- 
ney v. Elmira, 11 App. Div. 357, 42 
NYS 308; Safford v, Green Island, 74 


tion of a sidewalk at a grade of four- 
teen and sevénty-nine one hundredths 
per cent, whereas the established 
grade was thirteen per cent, cannot 
be held to be a contributing cause to 
a.fall on ice formed thereon, Beir- 
ness v. Missouri Valley, 162 Iowa 
720, 144 NW 628, 51 LRANS 218. 

Accumulations caused by defects 
see supra § 1801. 

5. Van Hovenburg v. New York, 
83 Misc. 369, 144 NYS 888. 

[a] The jury should not- be al- 
lowed to speculate as to the cause.— 
McInerney vy. Elmira, 11 App, Div. 
354, 42 NYS 308. 

6. See supra § 1800. 

7. Frechette v.. New Haven, 104 
Conn. 83, 1382 A 467; Templin  v. 
Boone, 127 Iowa 91, 102 NW 789; 
Hodges v. Waterloo, 109 Iowa 444, 
80 NW 5238; Larson v. New York, 145 
App. Div. 619, 130. NYS 257; Kopper 
v. Yonkers, 110 App. Div. 747, 97 
NYS 425 [aft 188 N. Y. 592 mem, 81 
NE 1168 mem]. 

8. Comstock vy. Schuler vine: 139 
App. Div. 378, 124 NYS 92; Durr v. 
Green Island, 71 Hun 260, 24 NYS 
1014; Lawless v. Troy, 18 NYS 506; 
Johnson v. Glens Falls, 16 NYS 585. 

9. See supra § 1806. 

10. Liability of persons causing 
Ger eoee or obstructions see infra § 
L C . 

11. Ariz.—Douglas v. Burden, 24 
Ariz. 95, 206 P 1085, 

Ill.—Aurora v. Hillman 90 Il 61; 
Casey v. Chicago, 189 Tee AN 188; 
Milostan vy. Chicago, 148 Ill. A, 540. 

Ind.—Hammond vy. Jahnke, 178 Ind. 
Livin 29° NE 39 vlichigany Citya wv, 
Boeckling, 122 Ind. 39, 28 NE 518; 
Albion v. Hetrick, 90 Ind. 545, 46 
AmR 230; Indianapolis Tract., etc., 
Co. v. Springer, 47 Ind. A. 35, 93 NE 
707; Knouff v. Logansport, 26 Ind, A. 
202, 59 NE 347, 84 AmSR 292, 

Iowa.—Van Camp v. Keokuk, 130 
Iowa 716, 107 NW 938. 

Kan.—Olathe vy. Mizee, 48 Kan, 435, 
29 P 754, 30 AmSR 308. 

Ky.—Louisvill~ v. Heitkemper, 169 
Ky. 167, 188 SW 465; Louisville v. 
Arrowsmith, 145 Ky, 498, 140 SW 


1068 [43 C.J.] 


a contrary rule prevails in some jurisdictions.1” 
the other hand, if the injury is not the natural and 
probable result of the municipality’s negligence 
and would not have been produced except for the 
concurring or intervening wrongful act of a third 
person, which could not reasonably have been fore- 
seen by the municipality, such act is the proximate 
cause of the injury, and the municipality is. not 


liable.1* 
Willful act. Where the negligence of the mu- 
nicipality concurs with the willful act b 


person, such act will be regarded as the proximate 


cause of the injury.'* 


[§ 1843] (d) Fright of, or Accident to, Horses'® 
While there is no obligation on 
the part of municipalities to make its streets safe 


—aa. In General. 


1022; Louisville v. Hart, 143 Ky. 
136 Sw 212, 35 LRANS 207. 
‘La,—Shalley Vv. 
lie ao, 159 La. 519, 105 S 606. 
Mich.—Brown v. St. Johns, 
Mich. 641, 154 NW 79. 
N. Y.—Cohen y. New York, 


dt, 


187 
113 


N. Y. 532, 21 NE 700, 10 AmSR 506, 


4 LRA, 406. 

Pa.—Carlisle v. Brisbane, 113 Pa. 
544, 6 A 372, 57 AmR 483. 

Tex.—Dallas v. Maxwell, (Commn. 
A.) 248 SW 667. 

Wash.—Seattle v. Peterson, 99 


Wash. 533, 170 P 140. 

Wis. —McClure v. Sparta, 84 Wis. 
269, 54 NW 337, 36 AmSR 924. 

And see cases passim supra § 1840. 

[a] Illustrations.—(1) Where an- 
other vehicle collided with a wagon 
left standing\ on a street, causing its 
_thills, which were. improperly tied 
up, to fall down and injure plain- 
tiff’s intestate, the unlawful obstruc- 
tion, and not the negligent fastening 
of the thills, was the proximate cause 
of the injury. Cohen v. New York, 
{13 NS VY 532,21 ‘NBE'700, 10°AmSR 
506, 4 LRA 406. (2) One who was 
injured by being negligently or in- 
advertently pushed off an elevated 
walk which was unprotected by 
guards could recover agaist the 
municipality. Carterville v. Cook, 
129 Ill. 152, 22 NE 14, 16 AmSR 248, 
4° LRA 721) [aff 29 Ti. A. 495]. (3) 
Where an injury to a person caused 
by a hole in a street between a 
street car track was caused by the 
negligence of the city and of the 
street railway company failing to 
repair or guard the defect, the city 
would-not be relieved from liability 
because the company was guilty of 
negligence, the person injured not 
being responsible for either of the 
causes and being free from fault. 
Indianapolis Tract., etc Co v. 
Springer, 47 Ind. A. 35, 93 NE 707. 
(4) Where a child playing in a street 
was killed by a cake of ice falling 
from a wagon, because the wagon ran 
into a hole in the street, the negli- 
gence of the driver of the wagon 
would not excuse the negligence of 
the city in permitting the holes to 
be in the street, if such negligence 
of the city was the proximate cause 
of the accident. Casey v. Chicago, 
189 Ill. A. 188. 

{b] Avoiding collision on walk.— 
Where an cavation was made by 
the city authorities in a public street, 
the end of which extended up to a 
marrow crosswalk at an intersecting 
street, and was left over night un- 
covered, without guards or danger 
signals, and a woman, in crossing the 
street over the crosswalk, met per- 
sons who did not turn aside to let 
her pass, and she, to avoid collision, 
diverged from the crosswalk, and, 
without any knowledge of the exca- 
vation, fell therein and was hurt, She 
may recover from the city for the 
injury, and the fact that the strangers 
did not yield the walk, and caused 
her to step aside and into the exca- 


New Orleans Pub- 
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On 


for horses which have escaped from control or are 
running away,'® yet under the rule that, when two 
causes combine to produce an injury, both of which 
are in their nature proximate, the one being a eul- 
pable defect or obstruction and the other some oe- 
currence for which neither party is responsible, the 
municipality is liable, provided the injury would 
not have been sustained but for such defect or ob- 


struction,!* a person’s right of recovery for injuries 


a third 


caused by a defect or obstruetion in the street 
has been held in many jurisdictions not affected 
by the fact that, when the accident occurred, he 


had lost control of his horse, or it was running 


vation, will not preclude such _ re- 
covery. Olathe v. Mizee, 48 Kan. 
435, 29 P 754, 30 AmSR 308. 


12. See supra § 1840. 
13. Ga.—Albany vy. Brown, 17 Ga. 
A. 707, 88 SE 215. Ke 


75; Milostan y. Chicago, 148 Ill. A. 
540. 


Iowa.—Heller v. Portsmouth, 196 
Iowa -104, 194 NW 271; Jones v. Ft. 
Dodge, 185 Iowa 600, 171 NW 16; 
Evans v. Des Moines, 169 Iowa 321, 
151 NW 397; De Camp v. Sioux City, 
74 Iowa 392, 37 NW 971. 

Kan.—Lambel v. Florence, 115 Kan. 
T411. 222¢-P 64. r 


Ky.—Setter v. Maysville, 114 Ky. 
60, ee ow 1074, 24 KyL 828. 
Y.—Storey v.. New .York, 29 


ge Divi Ble, 51) NY S25 80. 
A Va.—Childrey v. Huntington, 34 
W. Va. 457, 12 SE 536, 11 LRA 313. 

Ont.—Howard vy. St. Thomas, 19 
Ont 9), 

And see cases passim supra § 1840 
note 92. 

[a] Illustrations.—(1) Where a 
hole in a sidewalk was such that 
one’s foot could only be got into it 
endwise or sidewise, and would not 
go in if he stepped immediately 
upon it, and a policeman in a strug- 
gle with a prisoner whom he had ar- 
rested had his foot jammed into the 
hole, which caused him to fall with 
the prisoner on top of him and break 
his leg, it was held that the hole was 
only the remote cause of the in- 
jury. Childrey v. Huntington, 34 
W. Va. 457, 12 SE 536, 11 LRA 313. 
(2) Where a barrel stave in a street 
was kicked aside by a policeman and 
struck a person standing on the 
curb, the proximate cause of the ac- 
cident was not an unlawful obstruc- 
tion of the street by the _ stave. 
Evans v. Des Moines, 169 Iowa 321, 
151 NW 397. 

14. Milostan y. Chicago, 148 Ill, 
A. 540; Alexander v. New Castle, 115 
Ind. ‘51, 17 NE ‘200. See also De 
Camp v. Sioux City, 74 Iowa 392, 37 
NW 971 (where the injury was 
caused by a collision with a vehicle 
being recklessly and unlawfully 
driven in a Street, there can be no 
recovery, although a defect in the 
street contributed). 

[a] Thus (1) where 
willfully thrown into an excavation 
by another, the negligence, if any, 
in maintaining the excavation in the 
street is not the proximate cause of 
the injury, the fall being occasioned 
entirely by the act of another. 
Alexander v. New Castle, 115 Ind, 51, 
17 NE 200. (2) A negligent omission 
by a city to guard an opening in a 
sidewalk will not sustain a recovery 
by one who fell into the excavation, 
where the injury complained of 
would not have resulted but for the 
eoncurring physical violence of an- 


a person is 


eas Milostan v. Chicago, 148 Ill. 
A, 54 
15. Accidents on highways sonra 


ally see Highways § 457. 


away, if this was not the result of negligence on 
his part, and the injury would not have occurred 
except for such defect or obstruction;18 and the 


Defects in vehicle, harness or 
horse as contributory negligence see 
infra § 1862. 

16. See supra § 1789. 
See supra § 1840; and cases 
note 18. 

U. S.—Chicago, ete., R. Co. v. 
Prescott, 59 Fed. 237, 8 CCA 109. 

Ala. —MeLemore Vv. West End, 159 
Ala. 235, 48 S 668. 

Colo.—Denver y. Utzler, 38 Colo. 
300, 88 P 143, 120 AmSR 108, 8 
LRANS 77. 

Conn.—Baldwin Vv. 


Greenwoods 
ee: Co., 40 Conn, 


238, 16 AmR 
Tampa, 52 Fla. 292, 
94 Ga. 


Fla.—Janes v. 
42 S 729 

Ga.— Augusta v.. Hudson, 
135, 21 SE 289; Wilson v. Atlanta, 60 
Ga. 473; Atlanta v. Wilson, 59 Ga. 
544, 27 AmR 396. 

Ill.— Joliet v. Shufeldt, 144 Ill. 403, 
32 NE 969, 36 AmSR 453, 18 LRA 
750 (negligent construction of 
street); “Lacon v. Page, 48 Ill. 499; 
Lannon y. Chicago, 159 Ill. A. 595; 
Belleville v. Hoffman, 74 Ill. A. 503. 

Ind.—Fowler y. Linquist, 138 Ind. 
566, 37 NE 1335: Mt. Vernon’ ‘v. 
Hoehn, 22 Ind: ‘A. 282, 53 NE 654. 

lowa.—Harvey v. Clarinda, 111 
Iowa 528, 82 NW 994; Byerly v. 
Anamosa, 79 Iowa 204, 44 NW 359; 
Andrews v. Mason City, etc., R. Co. 
77 Iowa 669, 42 NW 513; Fowler v. 
Strawberry Hill, 74 Iowa 644, 38 NW 
521; Manderschid  v. Dubuque, 25 
Iowa 108, 

Kan.—EHmporia v. White, 74 Kan. 
864, 86 P 295; Missouri Pac. R. Co. v. 
Hackett, 54 Kan. 316, 38 P 294).-28 
LRA 696, 

Md.—-Kennedy v. Cecil County, 69 
Md. 65, 14 A 524; Baltimore, etce., 
Turnp. Co. v. Bateman, 68 Md. 389, 
13 A 54, 6 AmSR 449, 

Minn.—McDowell v. Preston, 104 
Minn, 2638, 116 NW 470, 18 LRANS 190 
[dist La Londe y. Peake, 82 Minn. 
124, 84 NW 726 (where "the fright 
of the horse was held to be the proxi- 
mate cause of the injury)]; Skjeg- 
gerud v. Minneapolis, ete., RCo. 238 
Minn. 56, 35 NW 572; Corey ~ v. 
Northern Pac. R. Co., 32) Minn. 457, 
21 NW 479; Campbell Vv. Stillwater, 
32. Minn. 308, 20 NW 320, 50 AmR 
567; Maher v. Winona, ete., RE ICog 
31 Minn. 401, 18 NW 105; Nelson Vv. 
Chicago, ete., R. Co., 30 Minn. 74, 
14 NW 360. 

Mo.—Hunt vy. St. Louis, 278 Mo. 
213, 211 SW 673; Vogelgesang v. St. 
Louis, 139 Mo. 127, 40 SW 653; Hull 
v. Kansas City, 54 Mo. 598, 14 AmR 
487; Townsend y. Joplin, 139 Mo. A. 
394, 123 SW 474; Turner v. South- 
west Missouri R, Co., 1388 Mo. A. 
148, 120 SW 128. » But see Brown v. 
Glasgow, 57 Mo. 156 (where non- 
liability of the municipality was 
predicated upon the facts that the 
driver wholly lost control of his 
team and then jumped out of the 
vehicle and abandoned the team). 

Mont,—Meisner v. Dillon, 29 Mont. 
116, 74 P 130; Lundeen ‘v. Livings- 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§ 1843] 


same rulé has been applied when a 
without its owner’s fault, escaped 


premises, was injured by a defect in the street.!® 
In other jurisdictions, however, it is held that, when 
horses become frightened and unmanageable by 
something for which the municipality is not respon- 
sible, or are running away, the proximate cause. of 
the injury is the fright of the horse, and that in 
such case there is no municipal liability,?° if the 
street is reasonably safe for ordinary travel.*! 
it has been held in some eases, even in jurisdictions 


ton Blectric Light 
41 Ps 995. 

N. H.—Stark vy. 
eee 88; Winship v. Enfield, 42 N. H. 

N. Y.—lIvory v. Deerpark, 116 N. 
Y. 476, 22 NE 1080; Ring v. Cohoes, 
wor Ne Ys Sa, so Amn 514; (‘Smith “v. 
oS pie 69 Hun). 156, 28 NYS 
45. 

N. C.—Dillon v, Raleigh, 123 N. C. 
184, 32 SE 548. 

Okl.—Muscogee v. Miller, 45 Okl. 
414, 145 P 782, LRA1915D 243. 

Vt.—Kelsey v. Glover, 15 Vt. 708; 
Hunt v. Pownal, 9 Vt. 411. 

Ont.—Sherwood v. Hamilton, 37 
Urey . B. 410; Toms’ v. Whitby 
"Tp, 3.b2sU,..C. 2 QO 8B. n 1 95e 

{a] The rule is a reasonable one, 
Since it exacts no duty from mu- 
nicipalities which has not already 
rested on them; they are not bound 
to furnish roads upon which it will 
be safe for horses to run away, but 
only reasonably safe roads, and if 
the road is not reasonably safe and 
an injury is caused thereby it does 
not matter that the horse was ,run- 
ning away at the time. Ring v. Co- 
hoes, 77 N. Y. 83, 33 AmR 574. 

[b] Illustrations.—(1) Although 
plaintiff would not have been in- 
jured by his cart running over a 
pile of dirt if his horse had not be- 
come frightened at a car, if the acci- 
dent would not have occurred but 
for the dirt, plaintiff was entitled to 
recover, although there was room 
for a vehicle driven with ordinary 
eare to have avoided the pile if the 
horse had not become frightened. 
Turner v. Southwest Missouri R. Co., 
1388 Mo. A. 143, 120 SW 128. (2) & 
eity is liable for injury resulting 
from a defect in the street negli- 
gently allowed to exist, although an- 
other cause, such as the fright of 
plaintiff's horse from a street car, 
may have coneurred with such negli- 
gence in causing the injury. Towns- 
end v. Joplin, 139 Mo. A. 394, 123 
Sw 474. .(3) Where the driver was 
thrown from the buggy and the 
horse continued until, by reason of 
the obstruction, it was killed, the 
municipality is liable. Crawfords- 
ville v. Smith, 79 Ind. 308, 41 AmR 


$12. 

[ce] If the accident would have 
happened notwithstanding the defect 
or obstruction, the negligence of the 
municipality is not the proximate 
eause. Talliaferro v. Atchison, etc., 
RCo. GL OKs 27; 160s P69: 

19. Nocks v. Whiting, 126 Iowa 
405, 102 NW 109, 106 AmSR 371. 

[a] “There can be no difference 
in principle between a case where a 
horse has momentarily escaped from 
its driver and the case of one mo- 
mentarily escaping from the barn or 
inclosure of its owner.’’ Nocks v. 
Whiting, 126 Iowa 405, 407,.102 NW 
109, 106 AmSR 3871. 

20. Me.—Cleveland v. Bangor, 87 
Me. 259, 32 A 892, 47 AmSR 326; 
Aldrich v. Gorham, 77 Me. 287; 
Spaulding v. Winslow, 74 Me. 528; 
Perkins v. Fayette, 68 Me. 152, 28 
AmR 84; Nichols v. Athens, 66 
Me. 402; Moulton v. Sanford, 51 Me, 
127; Coombs v. Topsham, 38 Me. 
204. 

Mass.—Igo v. Cambridge, 208 Mass. 
571, 95 NE 557; Scannal “v.. Cam- 
bridge, 163 Mass. 91, 39 NE 790; 
Higgins v. Boston, 148 Mass. 484, 


Co., 17 Mont. 32, 
Lancaster, 57 N. 
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horse which had, 
from the latter’s 


And 


20 NE 105; Fogg v., Nahant, 98 Mass. 
578; Horton vy. Taunton, 97 Mass. 266 
note; Titus v. Northbridge, 97 Mass. 
258, 98 AmD 91; Davis v. Dudley, 4 
Allen 557; Murdock v, Warwick, 4 
Gray 178. 

Mich.—Johnson v. Marquette, 154 
Mich. 50, 117 NW 658; Bell v. Wayne, 
123 Mich. 386, 82 NW 215, 81 AmSR 
204, 48 LRA 644; Bleil v. Detroit St. 
Coy, 98 Mich. 922:8)..0.0 NWe Le 
Agnew v. Corunna, 55 Mich. 428, 21 
NW 8738, 54 AmR 383. 

Oh.—Drake v. East Cleveland, 101 
Oh. St. 111) 127 NE 469. 

Pa.—Thurbron y,. Dravo Contract- 


ing Co., 288 Pa. 4438, 86 A 292, 44 
LRANS 699, “AnnCas1914C © 252; 
Schaeffer v. Jackson Tp., 150 Pa. 

18 LRA 


145, 24 A 629, 30 AmSR 292, 
100 


Wash.—Teator v. Seattle, 10 Wash. 
327, 38 P 1006. 

W. Va.—Rucker v. Huntington, 66 
W. Va. 104, 66 SE 91, 25 LRANS 
143; Hungerman v. Wheeling, 46 W. 
Va, 761,°34- SH 778s -“Robrpough vy. 
Barbour County Ct., 39 W. Va. 472, 
20 SE’ 565, 45 AmSR 925; j 5 
Kanawha County Ct., 33 W. Va. 713, 
11 SE 1, 8 LRA 82. 

Wis.—Ehleiter v. Milwaukee, 121 
Wis. 85, 98 NW 934, 105 AmSR 1027, 
66 LRA 915, 2 AnnCas 178; McFar- 
lane yv. Sullivan, 99 Wis. 361, 74 NW 
559, 75 NW 71; Ritger v. Milwaukee, 
99 Wis. 190, 74 NW 815; Schillinger 
v. Verona, 96 Wis. 456, 71 NW 888; 
Goldsworthy v. Linden, 75 Wis. 24, 
43 NW 656; Kelley v. Fond du Lac, 
31 Wis. 179; Jackson v. Bellevieu, 
380 Wis. 250; Houfe Fulton, 29 
Wis. 296, 9 AmR Dreher v. 
ea ee Wis. 99 AmD 
9 


[a] Dlustration.—Where the ani- 
mal is frightened and uncontrollable 
and backs across a bridge and along 
the highway at the side of which a 
railing was constructed for several 
rods to the end of the railing and 
then off the embankment, it is held 
that the act of the horse is the proxi- 
mate cause of the accident and the 
eity is not liable. Horton v. Taun- 
ton, 97 Mass. 266 note. 

[b] “Beyond control.’”—A horse 
which becomes frightened and backs 
or plunges so that, even with proper 
management, it cannot be kept 
within a good roadbed, wide enough 
to permit teams to pass in safety, is 
‘beyond control,’ within the rule re- 
lieving municipalities from liability 
for: injuries in such case. Bell v. 
Wayne, 123 Mich. 386, 82 NW 215, 
81 AmSR 204, 48 LRA 644. 

Shying or momentary loss of con- 
trol see infra § 1844. 

fai. Harrodsburg v. Abram, 138 
Ky. 157, 127 SW 758, 29 LRANS 199; 
Thubron v. Dravo Contracting Co., 
238 Pa. 448, 86 A 292, 44 LRANS 
699, AnnCas1914C 252; Johnston v. 
Philadelphia, 139 Pa. 646, 21 A 316; 


Vv. 
568; 
675, 


Teater v. Seattle, 10 Wash. 327, 38 
P 1006. 
fa] TDMustration.—Where it ap- 


peared that on one Side of the road 
next to the fence was a pile of stone, 
five or six feet wide, that the remain- 
ing width of the road (twenty-six or 
twenty-seven feet) was available for 
travel, that plaintiff was familiar 
with the condition of the road, that 
while passing along the road with 
his wagon, his horses became fright- 
ened at some boys in the field shoot- 


‘said: 
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where the general rule of municipal liability ob- 
tains, that if the particular occurrence is of such 
a character, considering the circumstances, that a 
person in the exercise of ordinary sagacity in such . 
matters could not be reasonably expected to foresee 
it, the failure to provide against it will not be negli- 
gence in the particular instance.?? 
horse of a third person became frightened and ran 
away, running against a telegraph pole set between 
the sidewalk and the driveway, after which it broke 
loose from the wagon, ran down the street, and 


Thus, where the 


ing pigeons, and in their: struggles 
the one on which ‘plaintiff was rid- 
ing fell on the stone pile, and plain- | 
tiff was injured, the municipality 
was held not liable. Kieffer v. 
Hummelstown Borough, 151 Pa. 304, 
24 A 1060, 17 LRA 217. 

{[b] The rule is otherwise where 
the street is so defective as to be~ 
dangerous for ordinary travel. 
Harrodsburg v. Abram, 138 Ky. 157, 
127 SW 758, 29 LRANS 199. 

22. Ga.—Macon vy. Dykes, 103 Ga. 
847, 31 SE 443. 

Mich.—Bleil v. Detroit St. R. Co., 
98 Mich. 228, 57 NW 117. 

Minn.—Tarras vy. Winona, 71 Minn. 
22, 73 NW_ 505. 

N. Y.—Hubbell v. Yonkers, 104 N. 
Y. 434, 10 NE 858, 58 AmR 522. 

Oh.—Drake v. East Cleveland, 101 
Oh. St. 111, 127 NE 469. 

Pa.—Schaeffer v. Jackson Tp., 150 
Pa. 145, 24 A 629, 30. AmSR 792, 18 
LRA 100. 

Tex.—Dallas vy. Maxwell, (Commn. 
A.) 248 SW 667. 
sont potas tran v. Kent, 14 Ont. A. 

Sask.—Jones v. Swift Current, 8 
Sask, L. 310, 320, 23 DomLR 11, 31 
WestLR 899, 8 WestWkly 1100 
[quot Bell Tel. Co. v. Chatham, “31 
Can. S. C. 61, 65 (where the court 
“But the causa causans was 
the violent, uncontrollable speed at 
which the horses were running away. 


‘Without saying that in no case can 


a person injured in a carriage drawn 
by running-away horses maintain an 
action for damages, we hold that in. 
the present case the sole conclusion 
justified by the evidence is that the 
uncontrollable manner in which the 
horses were running away was the 
cause of the accident’’) ]. 

[a] TDlustrations.—(1) Unless the 
place is peculiarly dangerous, as 
where the roadway is narrow and the 
sides precipitous, or where there is 
something along the side of the high- 
way which it should be foreseen is 
ordinarily likely to frighten horses, 
the municipality will not be liable 
for an injury caused by a horse 
stopping and backing, thereby pre- 
cipitating the driver and: vehicle 
over an unguarded embankment next 
to a road, the road in this case be- 
ing on an embankment thirty-three 
feet wide and seven feet high. Tar- 
ras v. Winona, 71 Minn. 22, 73 NW 
505. _(2) A city was not liable for 
injuries sustained by falling over an 
embankment where it appeared that 
the roadway was perfectly safe, in 
good condition, bounded by a gutter 
or curbstone eight inches high and 
ten feet of sidewalk, and that plain- 
tiff was dragged over the embank= 
ment by his horse becoming fright- 
ened and unmanageable at a place 
where no danger from the embank- 
ment was to be expected. Hubbell 
v. Yonkers, 104 N. Y. 434, 10 NE 858, 
58 AmR 522. (3) In’ an action 
against a municipality for injuries 
sustained in a runaway of a team 
hauling the wagon wherein plaintiff 
was driving due to being thrown to 
the ground when the wagon crossed 
a trench in the street, the proximate 
cause of the injury was the running 
away of the horses, and not the 


city’s negligence in leaving the 
trench open and unguarded. Drake 
Vv. Hast Cleveland, 101 ‘Oh. St, 111; 


127 NE 469. 
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injured a person on the street, the injury cannot 
be attributed to the obstruction.?% 
horse, not driven along the street, but securely tied 
to a post, broke away upon becoming frightened, 
ran along the street, and plunged down an unfenced 
precipice which was impassable except by a stair- 
way for foot passengers, and was killed, the mu-: 
nicipality was held not to be hable.** If the injury 
is occasioned by the viciousness?® or disease”® of the 
horse, that will be taken to be the proximate cause, 
and the municipality will not be liable, although 
plaintiff’s knowledge or want of knowledge of the 
vicious propensities of the animal is usually made 
a factor in determining such liability.?* 

[§ 1844] bb. Shying or Momentary Loss of Con- 
If a horse shies or starts, or is momentarily 
not controlled by his driver, and in this state runs 
into an obstruction or defect, the municipality will 
be liable, the shying not being regarded as the sole 
cause of the injury;8 and this rule is recognized 
even in those states which deny liability if the horse 


trol. 


23. Gaudin y. Carthage, 12 NYS 
796. 
24. Moss v. Burlington, 60 Iowa 


438, 15 NW 267, 46 AmR 82. 

25. Macon v. Dykes, 103 Ga. 847, 
31 SE 443; Titus v. Northbridge, 97 
Mass. 258, 98 AmD 91; Hungerman vy. 
Wheeling, 46 W. Va. 761, 34 SE 778. 

26. McClain v. Garden Grove, 83 
Iowa 235, 48 NW 1031, 12 LRA 482. 

[a] For example, although a bor- 
ough may have been negligent in not 
providing barriers on a road running 
along an embankment, it is not lia- 
ble to one injured by being thrown 
over the embankment by a horse 
suffering from blind staggers. Well- 
man vy. Susquehanna Depot, 167 Pa. 
239, 31 A 566. 

27. See infra § 1862. 

28. U. S.—Chicago, etc., R. Co. v. 
Prescott, 59 Fed. 237, 8 CCA 109, 23 


LRA 654. 
Tll.—Peoria v. Gerber, 68 Ill. A. 
255 [aff 168 Ill. 318, 48 NE 152]; 


Rockford v. Russell, 9 Ill. A. 229. 

Ind.—Fowler v. Linquist, 138 Ind. 
566, 37 NE 133. : 

Iowa.—Moss _ V. Burlington, 60 
Iowa 438, 15 NW 267, 46 AmR 82. 

Kan.—Aidams''-v.. lola, ete;,, R.Co., 
95 Kan, 781, 149 P 700. 

Minn.—Campbell v. Stillwater, 32 
Minn, 308, 20 NW 320, 50 AmR 567. 

Mo.—Hull v. Kansas City, 54 Mo. 
598, 14 AmR 487 (where a horse hav- 
ing got the line under his tail began 
backing and as the driver was about 
to jump from the wagon it went into 
a hole); Burns v. St. Joseph, 91 Mo. 
A. 489 (where a horse shied so that 
the driver did not lose control of him 
but was injured by coming in con- 
tact with an obstruction). 

N. Y.—Kennedy v. New York, 73 
N. Y. 365, 29 AmR 169 (where a 
horse backed off a dock, the negli- 
gence being in failing to have a 
stringpiece on the dock). 

Ont.—McInnes v.. Hgremont Tp., 5 
Ont. L. 713, 2 OntWR 3882; Steinhoff 
vVooekcent, 14 Ont. Ac (12s Momar av 
Wihitby,737.U.,C. Q@.)B. 100, 

{a] he mere fact that a horse 
was for a moment unmanageable 
does not show that it was vicious 
or unsafe or that the person in 
charge of him was careless. Ken- 
nedy v. New York, 73 N. Y. 365, 29 
AmR 169. 

£9. Me.—Morsman vy. Rockland, 
91 Me. 264, 39 A 995; Aldrich v. 
Gorham, 77 Me. 287; Spaulding v. 
Winslow, 74 Me. 528. 

Mass.—Igo._v. Cambridge, 208 
Mass. 571, 95 NE 557; St. Germain v. 
Fall River, 177 Mass. 550, 59 NE 
447; Hinckley v. Somerset, 145 Mass. 
326, 14 NE 166; Wright v. Temple- 
ton, 132 Mass. 49: Bemis v. Arling- 
|ton, 114 Mass. 507; Babson v. Rock- 


MUNICIPAL CORPORATIONS 


So where a 


liability.*¢ 


port, 101 Mass. 93; Stone v. Hub=- 
bardston, 100 Mass. 49; Titus v. 
NORE Ded ae 97 Mass. 258, 93 AmD 


Mich.—Johnson v. Marquette, 154 
Mich. 50, 117 NW 658; Bell v. Wayne, 
123 Mich. 386, 82 NW 215, 81 AmSR 
204, 48 LRA 644 (holding however 
that in the instant case the horse 
was beyond control); Bleil v. Detroit 
St. R. Co.,: 98. Mich... 228;.57 NW £17. 

Mo.—Vogelgesang v. St. Louis, 139 
Mo. 127, 40 SW 6538. 

Pa.—Pittston vy. Hart, 89 Pa. 389. 

R. I.—Yeaw v. Williams, 15 R. I. 
20,23 Av 33: 

Wash.—tTaylor  v. Ballard, 24 
Wash. 191, 64 P 143. 


WwW. Va.—Weaver Vv. Wheeling 
Tract..Co.) 91) W.. + Via. 528, 114° SE 
131; Rucker v..Huntington, 66 W. 


91, 25 LRANS 148; 
Rohrbough v. Barbour County Ct., 
5 W. Va. 472, 20 SE 565, 45 AmSR 

o. 

Wis.—Meidenbauer v. Pewaukee, 
162 Wis. 326, 156 NW 144; Ehleiter 
v. Milwaukee, 121 Wis. 85, 98 NW 
934, 105 AmSR 1027, 66> LRA 915, 
2 AnnCas 178; McFarlane v. Sullivan, 
99 Wis. 361, 74 NW 559, 75 NW 71; 
Ritger v. Milwaukee, 99 Wis. 190, 74 
NW 815; Olson v. Cheppewa Falls, 
71 Wis. '558, 37 NW 575; Houfe vy. 
Fulton, 29 Wis. 296, 9 AmR 568. 

See supra § 1843. 


30. Ill—Rockford v. Russell, 9 
TH. A. 229, 

Iowa.—Harvey v. Clarinda, 111 
Iowa 528, 82 NW 994; Byerly v. 


Anamosa, 79 Iowa 204, 44 NW 359. 

Pa.—Pittston v. Hart, 89 Pa. 389; 
Hey v. Philadelphia, 81 Pa. 44, 22 
AmR 733. 

Tex.—San Antonio v. Porter, 24 
Tex. Civ. A. 444, 59 SW 922; Hads 
v. Marshall, (Civ. A.) 29 SW 170. 

Wash.—White y. Ballard, 19 Wash. 
284, 5638 P 159: 

Ont.—McInnes v. Egremont Tp., 5 
Ont. .L. 718, 2 OntWR 382, 

Barriers to protect against em- 
bankments, excavations, and open- 
ings in general see supra §§ 1814- 


B31. Stone .v. Hubbardston, 100 
Mass. 49. 
32. Objects frightening animals 


as constituting defects see supra §§ 
1811-1813. 

Stokes v. Sac City, 162 Iowa 
144 NW 639; Lee v. Union R. 
12 R. I. 383, 34 AmR 668. 

[a] Dlustration. — Where plain- 
tiff’'s horse takes fright at a caged 
animal, part of a circus menagerie 
in a city street, and becomes un- 
manageable and plaintiff -is injured, 
the fact that another intervening 
cause contributed to the injury will 
not relieve the city from liability, if 


is beyond control and running away.?° 
of barriers or railings to protect against accidents 
at embankments or excavations has been held to be 
negligence creating lability in such eases.*° 
if the shying is due to the viciousness of the horse, 
there can be no recovery.*? 

[§ 1845] ce. Loss of Control Due to Defect or Ob- 
struction.®? . According to the weight of authority, 
if a horse of ordinary gentleness, without fault on 
the part of his driver, takes fright at an unlawful 
obstruction,®* or at a defect or obstruction charge- 
able to the negligence of the municipality,*4 and’ 
becomes unmanageable and causes injury, the proxi- 
mate cause is the defect or obstruction, although 
there is some authority to the contrary;** and the 
fact that the horse’s bit broke when he became 
frightened will not relieve the municipality from 
But where, after fright caused by a 
defect in the street, the horse becomes calm, and 
injury results from subsequent fright caused by 
something for which the municipality is not liable, 


“2 
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The absence 


But 


the injury would not have happened 
but for its original wrongful act in 
permitting the unlawful obstruction 
in the street. Stokes v. Sac City, 
162 Iowa 514, 144 NW 639. 

34. Colo.—Denver vy. Johnson, 8 
Colo. A. 384, 46 P 621. 

Conn.—Ward vy. North Haven, 43 


Conn. 148; Goshen, etc., Turnp. Co, 
v. Sears, 7 Conn, 86. 
Kan.—Topeka vy. Tuttle, 5 Kan. 


311. 
Me.—Willey v. Belfast, 61 Me 569. 


N., H.—Merrill vy. Claremont, 58 
N. H. 468. 

N. Y.—Halstead v. Warsaw, 43 
App. Div. 39, 59 NYS 518. 

N. D.—Ouverson y. Grafton, 5 N. 


D. 281, 65 NW 676. 

Pa.—Quinlan vy. Philadelphia, 205 
Pa. 309, 54 A 1026. Compare Brink 
v. Troy Borough, 53 Pa. Super. 607 
(holding that, where a horse took 
fright at a steam roller, for the 
presence of which in the street the 
municipality was not liable, and, 
owing to such fright, the horse ran 
to the opposite side of the street, 
where the hub of the hind wheel of 
the wagon struck a hitching post 
which leaned six or eight inches over 
the curb, the post was the proximate 
cause of the injury, and if it consti- 
tuted an obstruction to the ordinary 
use of the road the municipality was 
liable). 

Wis.—Meidenbauer vy. Pewaukee, 
162 Wis. 326, 156 NW 144; Donohue 
v. Warren, 95 Wis. 367, 70 NW 305; 
Cairncross v. Pewaukee, 86 Wis. 
181, 56 NW 648; Kelley v. Fond du 
Lac, 31 Wis. 179. 

Ont.—Rice v. Whitby, 28 Ont. 598. 

{a] Illustrations —(1) Where a 
well-broken horse was frightened by 
the carriage striking raised logs in 
the highway, and, becoming uncon- 
trollable, ran away, and one hun- 
dred and twenty-five feet further on 
threw out the driver and injured him, 
it was held that the defect in the 
highway was the proximate cause of 
the injury. Clark y.. Lebanon, 63 
Me. 398. (2) The municipality is 
liable where plaintiff's horse was 
frightened by stepping into a hole in 
the pavement of the street and ran 
away, colliding with a waxgon and 
overturning plaintiff’s carriage. 
Quinlan y. Philadelphia, 205 Pa. 309, 
54 A 1026, 

85. Bowes v. Boston, 155 Mass. 
344, 29 NE 638, 15 LRA 365; Cook v. 
Charlestown, 13 Allen (Mass.) 190 


note; Marble v. Worcester, 4 Gray 
(Mass.) 395. 
36. Cairncross v. Pewaukee, 86 


Wis. 181, 56 NW 848, 

Defects in vehicle, horse, or har- 
ness as constituting contributory 
negligence see infra § 1862, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1845-1847] 


there can be no recovery.*? . 
[§ 1846] 5. Persons Entitled to Redress**—a,. In 
General. If anyone of the public, in the ordinary 


use of the way,*® without fault on his part,*° suffers. 


special damage, not common to the public, because 
of the negligence of the municipality either in con- 
structing or in maintaining the way, he has ground 
for an action;‘t and under this rule recovery has 
been authorized for injuries to an employee of a 
private corporation,*? or of a publie contractor,* 
as well as employees of the municipality itself.4 
On the other hand it has been held that a munici- 
pality owes to an employee of an electric light com- 
pany, erecting poles along its streets by permission 
of the municipality, only the duty to refrain from 
doing him willful injury and from setting snares for 
him.*® Immorality of plaintiff is no ground for de- 
nying the right to recover.*® So an occupant of 
premises not bound by contract or law to keep the 
sidewalk in repair may recover for injury occasioned 
by defects therein.47 On the other hand, one whose 
extraordinary use of a way not intended for such 
use, and sufficient for the purpose for which it was 
constructed, puts it out of repair cannot recover for 
an injury occasioned by the defect which he himself 
eaused.*® So the assigneé of nonassignable tolls 
under a void lease of a pier built for the use of the 
public acquires no right with respeet to such tolls 
which can be impaired by a failure of the munici- 


37. Stryker v. Montoursville Bor- for 


ough, 57 Pa. Super. 100. 


is liable 
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Kansas City v. Orr, 62 Kan. 61, 61 P 
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pality to keep in repair a road to the pier.*® 

Children are not restricted in passing and re- 
passing on the streets more than adults,®°® and if 
injured by the municipality’s failure to use ordinary 
care they are entitled to recover,®! unless they are 
guilty of contributory negligence,®? or are making 
an improper use of the street.°? 

Intoxicated persons are entitled to the exercise 
of ordinary care by the municipality,°* and the fact 
of such intoxication at the time of the injury will 
not bar relief if such condition did not contribute 
to the injury.®® ° 

Persons under physical disabilities have the same 
right to use the streets as other persons have,°* and 
they may recover for injuries from defects or ob- 
structions if the municipality fails to use ordinary 
care to keep the way in a reasonably safe condi- 
tion,>? and there is no want of due care on the 
part of the person so disabled.°* 

[§ 1847] b. Nature of Injury Sustained. An ac- 
tion based upon a failure of the municipality. to 
perform its duty with respect to the keeping of its 
streets in repair is maintainable by those only who 
have suffered some special injury differing in kind 
and not merely in degree from that inconvenience 
or injury which is common to the publie,®® and hence 
a person ordinarily has no right of action merely 
because he is deprived of the use of the street by 
defects therein.°° Where the statute giving the ac- 


537. 

48. Megargee v. Philadelphia, 153 
Pa. 340, 25 A 1130, 19 LRA 221, 

49. Lord v. Oconto, 47 Wis. 386, 


sustained. 


[a] TDustration—In an _ action] 397, 50 LRA 788. 
against a borough for personal in- 43. Eaton v, Woburn, 127 Mass. 
juries from a horse taking fright at| 270. E 
a cow tethered in a street, there is no [a] Thus one employed and paid 


case for the jury where, after the 
fright caused by the cow, the horse 
became calm and only took fright 
again after a burst of thunder, as 
_ the cow was not the proximate cause 
of the accident. Stryker v. Mon- 
ee Borough, .57 Pa. Super. 


38. Cross references: 
Care of municipality as 
Bicyclists see supra § 

Children: 

Generally see supra § 
Playing in street see 
184814. 
Intoxicated 

§ 1789. 
Persons under physical disabilities 

see supra § 1789. 

Injuries to municipal employees see 

supra § 1714. 

Plaintiffs in actions for injuries see 

infra § 1988. 

39. See infra § 1848. 

40. Contributory negligence 
infra §§ 1850-1863. 

41. Kan.—Kansas City v. Orr, 62 
‘Kan. 61, 61 P 397, 50 LRA 783; Kan- 
sas City v. McDonald, 60 Kan. 481, 57 
P 123, 45 LRA 429. 

Mass.—Thayer vy. Boston, 19 Pick. 
511, 31 AmD 157. : 

Mich.—Coots v. Detroit, 75 Mich. 
628, 43 NW 17, 5 LRA 315. 

N. Y.—Avery v. Syracuse, 29 Hun 
b3a7. 

Pa.—Megargee v. Philadelphia, 153 
Pa, 340, 25 A 1130, 19 LRA 221. 


tox 

1789. 

1789. 
infra § 


persons see supra 


see 


Tex.—Galveston vy. Hemmis, 72 
Tex. 558, 11 SW 29, 13 AmSR 828. 

Wash.—Wilton y. Spokane, 73 
Wash. 619, 132 -P 404, LRA1917D 
234. 

Nature of injury sustained see in- 
‘fra § 1847. 

Kansas City v. Orr, 62 Kan. 


42. 
61,061 P '397,.50 LRA 783. 

[a] Railroad employee.—Where a 
railway is built on a street by au- 
thority of a city, and a railway <m- 
ployee in the performance of his or- 
dinary duties walks over the street, 
and is injured by reason of a defect 
in the street, of which the city has 
or should have knowledge, the city 


by another who has contracted with 
a town to light and take care of its 
street lamps is not a servant or 
agent of the town; and if, while en- 
gaged in his work, he suffers injury 
from a defect in a highway, he can 
maintain an action therefor against 


the town. Eaton vy. Woburn, 127 
Mass. 270. 

44. See supra § 1714. 

45. Wilton v. Spokane, 73 Wash. 
619, 132 P 404, LRA1917D 234. 

46. Wright v. Kansas City, 187 
Mo. 678, 86 SW 452; MeVoy  v. 


Knoxville, 85 Tenn, 19, 1 SW 498. 

[a] Thus (1) the fact that the 
person injured~ by falling into an 
excavation in the street was return- 
ing from a bawdyhouse, however 
immoral it may be to visit such a 
place, will not preclude a recovery if 
the other elements of municipal lia- 
bility exist. McVoy v. Knoxville, 85 
Tenn. 19, 1 SW 498. (2) So the fact 
that a woman lived in immoral rela- 
tions with a man will not defeat her 
right to recover for an injury caused 
by a defective sidewalk. Wright v. 
Kansas City, 187 Mo. 678, 86 SW 
452. 

47. Burt v. Boston, 122 Mass. 2238; 
Avery v. Syracuse, 29 Hun (N. Y.) 
537. 

{a] Rule applied.—(1) A _ sub- 
lessee of a part of a house may re- 
eover for injuries resulting from ae- 
fects in a sidewalk, he having no con- 
trol of the premises, although an 
owner or lessee of the premises may 
be liable over to the city for dam- 
ages recovered against it for injury 
resulting from such a defect and 
could not therefore himself recover 
against the city. Burt v. Boston, 122 
Mass. 228. (2) A lessee who had not 
agreed to keep the sidewalk in re- 
pair may recover from the munici- 
pality for injuries sustained in a de- 
fective sidewalk, the charter of the 
city having conferred on it the 
power to make and repair sidewalks, 
and having imposed on the owner of 
the premises the duty of maintain- 
ing the sidewalks in Suitable repair. 
Avery v. Syracuse, 29 Hun (N. Y.) 


2 NW 785. . 

50. Indianapolis v. Emmelman, 
108 Ind. 530, 9 NE 155, 58 AmR 65; 
Stinson v. Gardiner, 42 Me. 248, 66 


AmD 281. 
51. See supra § 1789. 
52. See infra § 1852. 
53. See infra § 184814. 
54. See supra § 1789. 
55. See infra § 185344. 
56. Mt. Vernon v. Brooks, 39 Ill. 


A. 426; Balcom vy. Independence, 178 
Iowa 685, 160 NW. 305, LRA1917C 
120; Davenport v. Ruckman, 37 N. Y. 
568, 5 Transcr. A.)'254 [aff 23 N. Y. 
Super. 20, 16 AbbPr 341]; Lortz v. 
New York (Cent., etce., R. Co., 7 App. 
Div. 515, 40 NYS 258; Peach v. Utica, 
10 Hun (N. Y.) 477; Masterson v. 
1154 Washeis0b, WOTEEPs Sse 
And see casSes. infra’ § 1853. 


57. See supra § 1789. 
58. See infra § 1853. 
59. Mass.—Thayer v. Boston, 19 


Pick. 511, 31 AmD 157. 

Mo.—Beaudean v. Cape Girardeau, 
71 Mo, 392. 

Oh.—Farrelly v. Cincinnati, 2 Disn. 
516, 13 Oh. Dec.. CReprint) 316) [aff 
3 Oh. Dee. (Reprint) 115, 3 WklyL 
Gaz 277]. 

Pa.—Gold v. Philadelphia, 115 Pa. 
184, 8 A 386. 

W. Va.—Hale v. Weston, 40 W. 
Va. 313, 21 SH 742. : 

Wis.—Zettel v. West Bend, 79 
Wis, 316, 48 NW 3879, 24-AmSR 715. 

Nuisances generally see supra §§ 
1734, 1735. 

60. Ind.—Sohn v. 106 
Ind. 302, 6 NE 813. 

Iowa.—Brant v. Plumer, 64 Iowa 
33, 19 NW 842, 

Md.—Bembe v. Arundel County, 94 
Mam sab, JbIAT L795) oT GRABS AT Oy 
Houck v. Wachter, 34 Md. 265, 6 
AmR 332. 

Mass.—Willard v. Cambridge, 3 
Allen 574; Harvard College v. 
Stearns, 15 Gray 1; Smith v. Ded- 
ham, 8 Cush. 522; Brailey v. South- 
borough, 6 Cush. 141; Holman vy. 
Townsend, 13 Metc. 297. 

N. H.—Griffin v. Sanbornton, 44 

Cincinnati, 2 


N. H. 246 
Disn, 516, 13 Oh. Dec. (Reprint) 216. 


Cambern, 


Oh.—Farrelly  v. 


~ 
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tion limits the remedy to injuries which are received 
directly from a defect by one who is using or at- 
tempting to use the highway, consequential damages 
resulting indirectly to the property of an abutting 
owner cannot be recovered.®! So where the statute 
provides for recovery of damages for an injury 
suffered by anyone in his person or property by 
means of a defect in the street, a person suing for 
injuries to his wife caused by a defective sidewalk 
cannot recover for loss of services and society.®? 

The loss of business or profit will not constitute 
such damage, resulting from defects in the street, 
as will authorize recovery,** except under special 
circumstances.*4 

[§ 1848] c. Use of Way at Time ‘of Injury—(1) 
In General. Any person injured by a defect in 
a highway while he is lawfully there and using it 
for those purposes for which there is a municipal 
duty to maintain it in a reasonably safe condition 
may recover damages for the injury so resulting.® 
In some jurisdictions municipal liability is confined 


Pa.—Gold v. Philadelphia, 115 Pa. 66. 
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Ala.—F lorence 


ve >». 


mae 


[§§ 1847-1848 


to injuries to travelers,°° while in otners the person 
injured need not be a traveler if he is rightfully 
on the street.6? The liability of the municipality 
arises without regard to the purpose with which the 
person goes upon the way, whether he happens to 
be there out of idle curiosity or in pursuit of busi- 
ness or pleasure,®® sometimes upon the theory that 
he need not be a traveler,®® and sometimes because * 
such purpose is not inconsistent with his presence 
on the street as a traveler,’® the particular purpose 
“being immaterial if he is there as a traveler.1 But 
while this may be so as to the mere purpose of 
being on the way, when the decisions turn upon 
the proper or reasonable use of the street, as in 
the case of children or others playing there, the 
rules are not uniform in the various jurisdictions.’” 
Travelers stopping in street. A person does not 
lose his rights as a traveler by stopping in the 
street for a reasonable time for any lawful pur- 
pose.7?. It has accordingly been held that a person 


is not precluded from recovering for injuries from 
v. 


Woodruff, | stricted meaning, but should be held 


184, 8 A 386. 


oe I.— Williams v. Tripp, 11 R. I. 
447, 
W. Va.—Hale v. Weston, 40 W. 


Va. 313, 21 SE 742. 

See also. cases supra note 59. 

[a] Diverting travel from a ferry 
outside of a city, by reason of the 
failure of the city to keep a certain 
street in repair, will give no cause 
of action to the owner of the ferry. 
Prosser v. Ottumwa, 42 Iowa 509. 

Damage to abutting owners from) 
obstructions generally see infra 
XVIII in 44 C. J. 

BD se Me.—Peck v. Ellsworth, 36 Me. 


v. Milwaukee, 


Mich.—Tatman y. Benton Harbor, 
115 Mich: 695, 74 NW 187. 
gee H.—Ball v. Winchester, 32 N. H. 

N. Y.—Barber v. New Scotland, 88 
Hun 522, 34 NYS 968; Acker v. New 
Castle, 48 Hun 312, 1 NYS 223 [app 
dism 119 N. Y. 631 mem, 23 NE 1145 
mem]. 

Wis.—Harper 30 
Wis. 365. 

62. Lounsbury v. Bridgeport, 66 
Conn. 360, 34 A 93. 

63. Farrelly v. Cincinnati, 2 Disn. 
516, 18 Oh. Dec. (Reprint) 316 [aff 
3 Oh. Dee. (Reprint) 115, 3 WklyL 
Gaz 277]; Gold v. Philadelphia, 115 
Pa. 184, 8 A 386; Hale v. Weston, 
40 W. Va. 313, 21 SE 742. 

64. Williams v. Tripp, 11 R. I. 447. 

[a] For example under a statute 
authorizing the construction of a 
sewer it was held that the duty of 
the city to keep the highway where 
the sewer was building ‘safe and 
convenient” was remitted impliedly 
for such time as was reasonably nec- 
essary for the work, but that if there 
was unreasonable delay in doing the 
work, during which time access to 


plaintiff’s property was cut off or 
obstructed, causing him loss of 
profits and increase in expense and 


trouble in the conduct of his busi- 
ness, the municipality will be liable. 
Williams v. Tripp, 11 R. I. 447. 


65. Ill.—Bath v. Blake, 97 Ill. A. 


35; Waverly v. Reesor, 93 Ill. A. 649.4 
N 


. H.—Varney v. Manchester, 
N. H. 430, 40 AmR 592. 
Tenn.—McVoy v. Knoxville, 
Tenn. 19, 1 SW 498. 
Tex.—Austin v. Schlegel, (Commn. 
A.) 257 SW °238 [aff (Civ. A.) 228 
SW 291]. 
Wis.—Reed v. Madison, 83 Wis. 
171, 53 NW 547, 17 LRA 733. 
Cross references: 
Bicycles see supra § 1789. 
Motor vehicles see Motor Vehicles 
42 C. J. p 563. 
Safety of particular parts of street 
see supra § 1789. 
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178 Ala, 137, 59 S 435. 

Conn.—Frechette v. New Haven, 
104 Conn. 83, 132 A 467. 

Me.—Blanchard vy. Portland, 120 
Me. 142, 113 A 18; Brown v. Skow- 
hegan, 82 Me. 273, 19 A 399; Philbrick 
v. Pittston, 63 Me. 477; Leslie v. 
Lewiston, 62 Me. 468. 

Mass.—Blodgett v. Boston, 8 Allen 
237; Stickney v. Salem, 3 Allen 374. 

Mich.—Tatman v. Benton Harbor, 
115 Mich. 695, 74 NW 187. 

N. H.—Hardy v. Keene, 52 N. H. 
370; Ball v. Winchester, 32 N. H. 435. 

Vt.—Sykes v. Pawlet, 43 Vt.. 446, 
5 AmR 295. 

Wis.—Goeltz v. Ashland, 75 Wis. 
642, 44 NW 770; Draper v. Ironton, 
42 Wis. 696; Hawes v. Fox Lake, 33 
Wis. 438; Kelley. v. Fond du Lac, 
31 Wis. 179; Harper v. Milwaukee, 
30 Wis. 365, 

[a] Rule applied.—A person in- 
jured while passing to a private way 
over a planking placed for that pur- 
pose over a gutter within the limits 
of a street but outside of the trav- 
eled portion thereof is held not to 
be a traveler upon the street within 
the meaning of the statute so as to 
entitle him to maintain an action for 
failure to keep the street in repair. 
Philbrick v. Pittston, 63 Me. 477. 

67. Chicago v. Keefe, 114 Ill. 222, 
2 NE 267, 55 AmR 860; McGuire v. 
Spence, 91 N. Y. 303, 48 AmR 668. 

Employees of private corporation 
see supra § 1846. 

Municipal employees working on 
street see supra § 1714. 

68. Covington Saw Mill, etc., Co. 
v. Drexilius, 120 Ky. 493, 87 SW 266, 
27 Kyl 903, 11% AmSR 593: And 
see cases infra notes 69-71. 

69. Chicago v. Keefe, 114 Ill. 222, 
2 NE 267, 55 AmR 860; Van Cleef v. 
Chicago, 144 Ill. A, 488 [aff 240 Ill. 
318, 88 NE 815, 180 AmSR 275, 23 
LRANS 636]; Bowman v. Omaha, 59 
Nebr. 84, 80 NW 259; Omaha v. Rich- 


ards, 49 Nebr. 244, 68 NW 528. See 
cases supra note 67. 
70. Kansas City v. Orr, 62 Kan. 


61, 65, 61 P 397, 50 LRA 783; Stewart 
v. Hugh Nawn Contracting Co., 2238 
Mass. 525, 112, NE 218; Blodgett v. 
Boston, 8 Allen (Mass.) 287; Varney 
v. Manchester, 58 N. H. 430, 40 AmR 
592; Reed v. Madison, 83 Wis. 171, 
53 NW 547, 17 LRA 733. ; 

“The corporate duty of the city is 
to keep the streets reasonably safe 
and convenient for all those who 
rightfully use them and who have 
occasion to pass over them for pur- 


poses of business, convenience, or 
pleasure. ...%In determining the 
duty, and liability of the city, the 
terms ‘travel’ and ‘traveler’ are 


not to be given a narrow and re- 


to embrace such legitimate uses as 
may be made by persons having 
occasion to pass over them while 
engaged in any of the duties of life.” 
Kansas City v. Orr, supra. 

[a] Use in entering private psem- 
ises—One who, on finding an en- 
trance to the building which he oc- 
cupied locked, went on the sidewalk 
to another entrance, was a “trav- 
eler on the street’? so that he is en- 
titled to recover for injury from a 
defective condition of the sidewalk, 
under a statute giving persons the 
right to recover therefor. Strack v. 
Milwaukee, 121 Wis. 91, 98 NW 947. 

{b]. Person crossing street to 
post lettex.—Stewart v. Hugh Nawn 
Contracting Co., 223 Mass. 525, 112 
NE 218. 

42 Me. 


71. Stinson v. 
248, 66 AmD 281. 

[a] All persons have a right to 
pass and repass upon public roads 
so long as they violate no laws for 
the common good or for the protec- 
tion of individuals; that within these 
restrictions they are entitled to the 
use of the highway for the purposes 
of travel whether the object of that 
travel is business or _ pleasure, 
whether they pass on foot, with 
carriages, or in the various modes 
which each individual may choose 
to adopt. Stinson v. Gardiner, 42 
Me. 248, 66 AmD 281. 

72. See infra § 1848%,. 

73. Ill—Van Cleef v. Chicago, 240 
Ill. 318, 88 NE 815, 130 AmSR 275, 
23 LRANS 636. 


Gardiner, 


Ind.—Moore vy. Bloomington, (A.) 
95 NE 374. 
Kan.—Malchow. v. Leoti, 95 Kan. 


787, 149 P 687, LRA1915F 568. 

Me.—Leighton yv. Dean, 117 Me. 40, 
102 A 565, LRAI918B 922, 

Md.—Murray v: McShane, 52 Md. 
217, 36 AmR 367. 

Mass.—O’Donnell v. North Attle- 
borough, 222 Mass. 591, 111 NE 374; 
Bliss v, South Hadley, 145 Mass. 91, 
13 NE 352, 1 AmSR 441; Hunt v. 
Salem, 121 Mass. 294; Britton v. 
Cummington, 107 Mass. 347. 

N. Y¥.—Schmitt v. Syracuse, 229 N. 
Y. 161, 128 NE 119, 24 ALR 763. 

Pa.—Kessler v. Berger, 205 Pa, 
289, 54 A 887, 61 LRA 611; Norris- 
town v. Moyer, 67 Pa. 355. 

_ [a]  TWustration.—A pedestrian in- 
jured by the fall of an awning while 
waiting for a street car does not 
forfeit her rights as a licensee on 
the street by lingering in front of 
a shop window. Leighton v. Dean, 
ay Me. 40, 102 A 565, LRA1918B 

[b] One-stopping to wait coming 
up of companions does not lose his 
status as traveler on the _ street. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1848] 


defects or obstructions in the street merely because 
he stopped to drink at a hydrant,’* to watch a pro- 
cession,’® to repair a hole which he had discovered 
in the road,’® or for the purpose of alighting from 
or unloading his vehicle.77 But one who stops and 
ties his horse outside the limits of the highway 
thereupon ceases to be a traveler, and consequently 
cannot recover for injuries to the horse caused by 
defects in the highway, if the horse gets loose and 
runs thereon,’® although there is contrary author- 
ity.7® One whose attention is drawn to some 
occurrence in the street and loiters there for a short 
period as a casual observer does not lose his right 
to protection,®® although it has been held that a 
mere lounger on the street is not within the rule.*+ 

An improper use of a structure in a street will 
preclude recovery against the municipality.’? This 
rule has been applied to a person who leans against 
or sits upon a railing or barrier erected on the side 
of a street and is injured by reason of its defective 
condition,®* although a different view has been taken 
in some jurisdictions so far as merely leaning 
against a railing is concerned.** So it has been 
held that a municipality need not keep a cellar 
door, extending out on the sidewalk, safe for per- 


O’Donnell v. North Attleborough, 222 
Mass. 591, 111 NE 374. 


operations while 
towpath detour, 
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sons standing on the door within the street line 
and watching religious services in the building.®® 

Racing. A person injured while using the street 
for racing has been held not entitled to recover,%¢ 
the decision in some cases being based apparently 
on the ground of contributory negligence as well as 
improper use of the street.5* 

Roller skating. Although a municipality is not 
required to provide pavements safe for roller skat- 
ing,®* a person going along a street on roller skates 
is doing nothing unlawful, and may recover for in- 
juries not due to the fact that he was using that 
mode of travel.*® 

Licensee or invitee. The fact that the injured 
person was a mere licensee or invitee on a fire wagon 
or truck will not preclude recovery by him for in- 
juries resulting from a defect or obstruction in the 
street.°° 

Persons not on street. The duty of a municipal 
corporation to keep its streets in a reasonably safe 
condition for public travel is for the benefit of per- 
sons using the streets,®! and does not give a right 
of action to a person in a building on private prop- 
erty, who is injured by the collapse of the building 
while it is being erected, or by the fall of a build- 


following a canal 


f against a railing or takes hold of 
necessitated by 


it to aid his passage, or falls against 
it by accident, or has occasion to 
use it in any way in furtherance of 


[ec] & person stopping mear aj|street repair work, where his pur- 
merry-go-round maintained in the|}pose was only to observe the oper- 
street with the city’s consent under|]ations). 
such circumstances as to constitute a [a] Mlustration.—In an action for 


nuisance may be within the rule, so 
as to be entitled to recover for in- 
juries caused by defects in machin- 
ery connected with tne amusement. 
Malchow v. Leoti, 95 Kan. 787, 149 
P 687, LRA1915F 568. 

Improper use of structure in street 
see infra this section. 

74. Duffy v. Dubuque, 63 Iowa 
171, 18 NW 900, 50 AmR 743. 

75. Van Cleef v. Chicago, 240° Ill. 
318, 88 NE 815, 130 AmSR 275, 23 
LRANS 636; Varney v. Manchester, 
58 N. H. 430, 40 AmR 592. 

{a] For example, where one went 
into a street to see a procession 
formed, and while standing there 
from three to five minutes was in- 
jured by the falling of a pile of lum- 
ber on him it was held that it could 
not be said as a matter of law that 
he was not “traveling upon a high- 
way.” Varney v. Manchester, 58 
N. H. 430, 40 AmR 592. 

76. Babson v. Rockport, 101 Mass. 
93. 

77. Smethurst v. Barton Square 
Independent Cong. Church, 148 Mass. 
261, 19 NE 387, 12 AmSR 550, 2 LRA 
695; Norristown v. Moyer, 67 Pa. 355. 

7@. Richards v. Enfield, 13 Gray 
(Mass.) 344. To same effect Cum- 
mings v. Center Harbor, 57 N. H. 17 
(where the finding of the referee 
that in such case the owner of the 
horse was not a traveler was ap- 
proved). 

79. Waced v. North Haven, 43 Conn. 
148 (where the court said that the 
passage of the traveler along the 
highway is not, as a rule, continu- 
ous, but the demands of his_busi- 
ness often compel him to withdraw 
temporarily from the limits of the 
road, and that such temporary with- 
drawals with intent to return to the 
road and pursue the journey, are all 
so necessary to the use of the road 
by the public that they should be 
considered as necessary incidents to 
the passage over the road). 

8s0. Schmitt v. Syracuse, 229 N.Y. 
161, 128 NE 119, 24 ALR 763; John- 
son v. New York, 186 N. Y. 139, 78 
NE 715, 116 AmSR 545, 9 AnnCas 
824; Abbey v. Watkins, 175 App. Div. 
660, 161 NYS 688 (holding, however, 
that the rule does not apply to a 
pedestrian injured by state dredging 


[AS Ch Fee 83 


injuries sustained by a_ seventeen 
year-old boy, where it appeared that 
dynamite was being used by munici- 
pal authorities to recover the body of 
a child drowned in a creek, that the 
boy engaged in delivering a pack- 
age was attracted by the noise of 
an explosion, that he rode to the 
place on a bicycle where the au- 
thorities were at work, and dis- 
mounted near an automobile which 
contained the dynamite, and that he 
was injured by the subsequent explo- 
sion of the dynamite in the automo- 
bile, recovery because of the negli- 
gence of the city in allowing the 
automobile loaded with the dynamite 
in the street was not preclmded on 
the theory that the boy was a spec- 
tator who voluntarily consented to or 
assumed the risk of injury. Schmitt 
v. Syracuse, 229 N. Y. 161, 128 NE 
119, 24 ALR 763. 

Voluntarily attending illegal exhi- 


ET or race in street see infra 
1849. 

81. Norristown v. Moyer, 67 Pa. 
355, 360. 


“The loungers who occupy the pub- 
lic highway are, while lounging, not 
using it for the purposes of passage, 
and are therefore obstructions of the 
public right of way—that is, nui- 
sances,” Norristown Vv. Moyer, 


See cases infra notes 83-85. 

83. Orcutt v. Kittery Point Bridge 
Co., 53 Me. 500; Stinson v. Gardiner, 
42 Me. 248, 66 AmD 281; Stickney v. 
Salem, 3 Allen (Mass.) 374; Carlson 
v. Washburn, 159 Wis. 619, 150 NW 
976 (sitting on railing along side of 
ravine). 

[a] Rule stated and discussed.—A 
municipality is not liable to a per- 
son who, while stopping in a high- 
way for the purpose of conversation, 
leaned against a defective railing, 
the court holding that the obliga- 
tion to keep a railing was imposed 


when it is necessary to mark the 
bounds of that part of the road 
within which persons may safely 


travel, or to furnish a guard against 


dangerous places so that proper 
protection might be afforded to 
those in the exercise of due care, 


that 
negligence on his 


if a person without fault or 
part is forced 


the lawful or reasonable exercise of 
his right as a traveler, and by rea- 
son of any defect or insufficiency it 
fives way and causes an _ injury, 
there would be liability, but that one 
who leans against or sits upon such 
a railing is not using it for a proper 
purpose, or for a purpose for which 
the city is under any obligation to 
maintain it. Stickney y. Salem, 3 
Allen (Mass.) 374. 

84. Jackson v. Boone, 93 Ga. 662, 
20 SE 46; Langlois v. Cohoes, 58 
Hun 226, 11 NYS 908; Whitewright 
Vv. Taylor, 23 Tex. (Cive AL. 486) 857 
SW _ 311. See District of Columbia 
v. Washington, 44 App. (D. C.) 120, 
LRA1916C 379 (holding that a mere 
casual leaning against a railing is 
not as a matter of law such an im- 
proper or unusual use of the street 
as to preclude recovery where the 
railing gives way because of defects 
therein, but that the use of the rail- 
ing as a Seat is not one of the inci- 
dental uses to which it may be put 
by craveicrs). 

85. ouisville v. Hayden, 154 Ky. 
258, 157 SW 4, 46 LRANS 1193. v' 

86. McCarthy v. Portland; 67 Me. 
167, 24 AmR 23 (horse race); Sin- 
dlinger v. Kansas City, 126 Mo. 315, 
28 SW 857, 26 LRA 723 (where the 
injury occurred while plaintiff was 
running a footrace in the night). 


87. Sindlinger v. Kansas. City, 
supra. 

88. Collins v. Philadelphia, 227 
Pa, 121, 75 A 1028, 136 AmSR 873 
27 LRANS 909, 19 AnnCas 972 [aff 
LS Pape Dist=ece7. ls 

Generally see supra § 1789. 

89. Collins v. Philadelphia, 227 
Pa. 121, .75 A 1028, 186 AmSR 873 
27 LRANS 909, 19 AnnCas 972 [aft 


18 Pa. Dist. 337]. 

90. Bowen v. Louisville, etc., R. Go. 
205 Ky. 314, 265 SW 787; Frankfort 
v. Bowen, (Ky.) 265 SW 785; Austin 
v. Schlegel, (Tex. Commn. A.) 257 
SW 238 [aff (Civ. A.) 228 SW 291]. 

91. Hiott v. Walterboro, 127 S. GC. 
251, 119 SE 869; Lefebvre v. Grand- 
Mere, 553Can 1S" CG. 121 37. Domimk 
450 (not liable for injury sustained 
by individual on his own property, 
ascribable to negligence of company 
under franchise from city). 

92. Stubley v. Allison Realty Co., 
124 App. Div. 162, 166, 108 NYS 759. 

“The city, of course, is obligated 


1074 - [43 Cid] 


ing on adjacent premises.°? 


[§ 184814] (2) Children or Others Playing in 
As before stated children have the same 
rights as travelers in the street as have adults,?° 
and the municipality must exercise toward them the 
ordinary care that is required in the case of other 
In some jurisdictions it is held that 
the duty to keep streets in a reasonably sate con- 
dition is the same with respect to children who 
are playing therein as it is with respect to others 
using the way,?? although an adult so engaged has 
been considered as not to be in the reasonable use 
In other jurisdictions protection 1s 
withdrawn from those who are in the street merely 
for the purpose of playing, the municipality being 


Street.°* 


travelers.®°® 


of the way. 


to keep its public streets in a rea- 
sonably safe condition for public 
travel. Its obligation, however, in 
this respect, is to persons using such 
streets, and not to those engaged in 
a private enterprise upon private 
_ property. Here the plaintiff, while 
he may have used the street in going 
to and from the building, was not 
jin it at the time the building col- 
lapsed and he was injured, Rue is a 
somewhat startling proposition, and 
to which I am not ready to assent, 
in the absence of controlling au- 
thority on the subject, that because 
a building in the course of erection 
by a private person, entirely upon 
private property, may fall, and by 
reason thereof possibly be a menace 
to persons using the public streets, 
the municipality thereupon becomes 
liable to respond in damages for the 
injuries sustained by persons at work 
in the building at the time it falls. 
Stubley v. Allison Realty Co., supra. 
Fall of building or structure adja- 
cent to street generally see Supra 
1810. 
: Injuries on property adjacent to 
street generally see supra § 1817. 
93. Kiley v. Kansas City, 87 Mo. 
103, 56 AmR 443. , 
94. Contributory negligence see 
infra § 1852. x 
Liability of person causing defect 
or obstruction see infra § 1864. 


95. See supra § 1846. 
96. See supra § 1789. : 
97. D. C.—District of Columbia v. 


Boswell, 6 App. 402. 
Renae el v. Tharpe, 
52, 38 SEH 389. 

3 Ill.—Van Cleef v. Chicago, 240 Ill. 

318, 88 NE 815, 130 AmSR 275, 23 

LRANS 636; Chicago v. Keefe, 114 

Til, 222, 2 NE 267, 55 AmR 860 [dist 

Chicago v. Starr, 42 Ill. 174, 89 AmD 

422 (where a statement that it is not 

the duty of the city to make its 

streets a safe playground for chil- 

dren was used in the argument of a 

question of fact relating to compara- 

tive negligence as between the city 

and the child’s parents)]; Casey v. 

Chicago, 189 Ill. A. 188; Johnson 

vy. Chicago, 178 Ill. A. 210; Bath v. 

Blake, 97 Ill. A. 35; Waverly v. Ree- 

sor, 93 Ill. A. 649. And see Chicago 

v. Major, 18 Ill. 349, 68 AmD 553 

(where the 

reason of the falling into a water 

tank which was defectively closed 
and covered, and an _ instruction 
which required only such care as 
would render the street reasonably 
safe for all persons who ordinarily 
make use of streets was properly re- 

fused). , 
Ind.—Indianapolis v. Emmelman, 

108 Ind. 530, 9 NE 155, 58 AmR 65. 
Ky.—Covington Saw Mill, etce., Co, 

vy. Drexilius, 120 Ky. 493, 87 SW 

266, 27 KyL 903, 117 AmSR 593. 


113>5Ga. 


Minn.—Barrett v. Princeton, 135 
Minn. 56, 160 NW 190. i 
Miss.—Vicksburg v. McLain, 67 


Miss. 4, 6 S 774. 

Mo.—Straub v. St. Louis, 175 Mo. 
413, 75, SW 100; Donoho v. Vulcan 
Iron Works, 75 Mo. 401 [aff 7 Mo. 


injury was caused by} 
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~ 1§§ 1848-1849 


held under no duty to keep its streets in a condition 


if at the time 


A. 447]. 

Nebr.—Omaha ov. Richards, 49 
Nebr. 244, 68 NW 528. 

N. Y.—McGuire v. Spence, 91 N. 


Y." 303, 43 AmR 668; McGarry v. 
Loomis, 63 N. Y. 104, 20 AmR 510; 
Kelly v. Hudson Cos., 65 Mise. 574, 
120 NYS 768; Crawford v. Wilson, 
ete., Mfg. Co., 8 Misc.. 48, 28 NYS 
514 [aff 144 N. Y. 708 mem, 39 NE 
857 mem]; Bender v. Dazian, 180 
NYS 461. 

W. Va.—Townley v. Huntington, 68 
W. Va. 574, 70 ‘SE 368, 34 LRANS 
118; Gibson v. Huntington, 38 W. Va. 
177, 18 SE 447, 45 AmSR 853, 22 
LRA 561. 

Ont.—Ricketts v. Markdale, 31 Ont. 
610. 

See also Beaudin v. Bay: City, 136 
Mich. 333, 338, 99 NW 285, 4 AnnCas 
248 (where it is said: ‘While we 
recognize that there may be methods 
of play which would constitute the 
street a mere locus for play, and not 
a place of travel in any sense of 
the word... yet if one may pursue 
travel on the street for business or 
pleasure, and if a child is protected 
who, while traveling, turns aside to 
engage temporarily in play, it would 
seem to be as clear that a child at 
play which involves travel over the 
way, but which is not in itself un- 
lawful, is equally within the spirit 
of the law and protected’). And 
see Irvine v. Greenwood, 89 S. C. 
511, 72 SH 228, 36 LRANS 363 (hold- 
ing that it could not be said as a 
matter of law the use of a street for 
play by a boy seventeen years old 
was an illegitimate use precluding 
recovery). 

“In crowded cities the use of the 
public streets and alleys for purposes 
of recreation and pleasure by chil- 
dren and others may be regarded as 
public necessities. We fail to per- 
ceive why, if a horse, being used 
on a public street for the purpose 
of pleasure, may be recovered for 
if injured because of the defective 
condition of the street, a child play- 
ing upon the street may not recover 
for injuries to itself from the same 
cause,” Covington Saw Mill, ete., 
Co. v. Drexilius, 120 Ky. 498, 501, 
Pu 266, 27 KyL 903, 117 AmSR 

[a] Pond.—Where the municipal- 
ity negligently allowed water to ac- 
cumulate partly on the street and 
partly on adjoining land, without 
guarding against injury to children 
therein, liability has been declared. 
Bowman v, Omaha, 59 Nebr. 84, 80 
NW 259; Omaha v. Richards, 49 
Nebr, 244, 68 NW 528. 

98. Jackson v. Greenville, 72 Miss. 
220, 16 S 382, 48 AmSR > 5538, 27 
LRA 527. 

99. McCarthy v. Portland, 67 Me. 
167, 24 AmR 238; Stinson v. Gardiner, 
42 Me, 248, 66 AmD 281; Tighe vy. 
Lowell, 119 Mass. 472; Blodgett v. 
Boston, 8 Allen (Mass.) 2387. 

1. Graham y. Boston, 156 Mass. 
75, 30 NE 170. 

{a] Illustrations. — (1) Where 
several boys had been playing on 


of safety for that purpose under the statutory re- 
quirement that it keep such ways in a condition of 
reasonable safety for the ordinary purposes of 
travel,®® although the fact that one had been en- 
gaged in playing will not affect his right to recover 


he actually sustained the injury 


he is proceeding in the ordinary use of the way, 
and if he is proceeding on the way it is not neces- 
sarily inconsistent with his being a traveler that he 
may stop to amuse himself momentarily in some 
childish pastime.? 
of a child is the proximate cause of the injury, the 
municipality will not be liable.* 

[§ 1849] (3) Injury Sustained While Violating 


If improper conduct on the part 


their way home in a public street and 
had stopped to rest, and one of them, 
while walking along before the 
others, came in contact with an 
electric wire which had been al- 
lowed to hang within a few feet of 
the street, it was held that he was 
a traveler entitled to protection. 
Graham vy. Boston, 156 Mass. 75, 
30 NE 170. (2) So it was held that 
a boy who, on his return from an 
errand, crossed the street to look 
at some toys in a window, and in 
turning away from the window was 
injured by a defective grating in the 
sidewalk, was not necessarily de- 
barred of recovery. Hunt vy. Salem, 
121 Mass. 294. 

2. McCarthy vy. Portland, 67 Me. 
167, 168, 24 AmR 23; Bliss v. South 
Hadley, 145 Mass. 91, 13 NE 352, 
1 AmSR 441; Blodgett v. Boston, 8 
Allen (Mass.) 237; Reed v. Madison,’ 
838 Wis. 171, 53 NW 547, 17 LRA 733. 
See Bliss v. South Hadley, 145 Mass. 
91, 13 NE 352, 1 AmSR 441 (where 
two children were sent out into the 
street by their mother, for air and 
exercise, and they went across the 
street, where they stopped to watch 
other boys at play, and they were 
held to be entitled to the rights of 
travelers). | 
“A boy may be within the protec- 
tion of the statute while running 
upon a Street, if going to or return- 
ing from school; but not, if partici-! 
pating at the time in a game of 
ball being carried on in the highway. 
He might be a traveler, perhaps, 
under some circumstances, while 
sliding down hill on his way to 
school; but not, if merely engaged in 
sliding down hill as a pastime and 
sport.” McCarthy v. Portland, supra. 

[a] Thus a child of seven years 
of age cannot be said to have been 
making an unlawful use of the street 
because while walking with his 
father he stepned aside for an in- 
stant to clasp in his hands a post 
in the street and almost in his path, 
Guiline vy. Lowell, 144 Mass, 491 ail 
es 59 AmR 102, ‘ 

At play while travelinc.— 
The fact that a child on her ie! to 
a particular place may incidentally 
play on the way is not inconsistent 
with her being at the same time a 
traveler, where the playing does not 
divert her from going straicht on 
toward her destination. Collins v 
Janesville, 111 Wis. 348. 87 NW 241. 
1087; Reed v. Madison,’83 Wis, 171’ 
oo NW. 47. 17 LRA 733. j 

2 amilton v. Detroit, 105 Mic 
514, 63 NW 511; Gaughan v. Phile: 
delphia, 119 Pa, 503, 13 A 300. 

[a] Mlustration.— Where a boy of 
seven years climbing in play to reach 
an awning rod from the top of a pile 
of empty barrels kept on the pave- 
ment in violation of a city ordinance 
slipped and fell to the street, and one 
of the barrels fell on him, it wags 
held that the city was not liable in- 
asmuch as the improper use of the 
awning fixtures was the cause of the 
injury and not the presence of the. 
barrels upon the sidewalk, the awn- 
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is attributable to plaintiff’s violation of the law 


~ Law. 


ing at an unlawful rate of speed,’ 


lating the law of the road.® 


ing rods being lawful structures and 
the boy being in a place where he 


had no right to _ be. Gaughan Vv. 
Philadelphia, 119 Pa. 503, 13 A_ 300. 
[b] Where a _ street is closed 


against travel and guarded against | 


accidents to persons in the ordinary 
use of it and a child is attracted 
there by machinery employed in the 
construction of a public sewer which 
induces him to climb upon barriers 
and he falls into an excavation the 
city will not be liable. Hamilton 
v, Detroit, 105 Mich. 514, 63 NW 511. 

[ec] Unopened street.—A boy of 
eleven years of age injured while 
a trespasser on an unopened street 
cannot recover. McClafferty v. Phila- 


delphia, 17 Pa. Dist. 28, 43 Pa. Co. 
480. : 
4. Generally see Highways § 459. 


Viclation of law: 
Against traveling on Sunday 

Sunday [37 Cye 574]. 
Regulating motor vehicles see Motor 

Vehicles 42 C. J. p 568. a 

5. Ala—Huntsviie v. Phillips, 
191 Ala. 524, 67 S 664. 

Towa.—Wolford v. Grinnell, 179 
Iowa 689, 161 NW 686; Phipps v. 
Perry, 178 Iowa 173, 159 NW 653. 

Kan.—Atchison y. Acheson, 9 Kan. 
A383, b0, Py 248. 

Me.—Davidson v. Portland, 69 Me. 
116, 31 AmR 253; Baker v. Portland, 
58 Me. 199, 4 AmR 274. 


see 


Mass.—Holland v. Boston, 213 
Mass. 560, 100 NE 1009; Kidder v. 
Dunstable, 11 Gray 342. ; 

Mo.—Church v. Kansas City, (A.) 


280 SW 1053; Luckey v. Kansas City, 
169 Mo. A. 666, 155 SW 873. 


Okl.—Hyde Constr. Co. v. Smith, 
94 Okl. 81, 221 P 34. 
R. I.—Blair v. Granger, 24 R. I. 


17, 51. A 1042, : 

S. C.—Lancaster v. Columbia, 
S. C. 228,°88 SE 463. ‘ 

Tex.—San Antonio v. Ashton, (Civ. 
A.) 1385 SW 757. 

Eng.—Davies v. Mann, 10 M. & W. 
546, 152 Reprint 588. 

{a] Particular viclations not pre- 
cluding recovery.—(1) Where plain- 
tiff had stopped in alley to urinate, 
in violation of ordinance against in- 
decent exposure of the _ person, 
Atchison v. Acheson, 9 Kan. A. 33, 
57 P 248. (2) Driving on a road 
in a public park contrary to an ordi- 
nance prohibiting the driving of 
teams in_a park for business pur- 
poses and making such acts crimi- 
nal. Blair v. Granger, 24 R. I. 17, 
51 A 1042. (8) That a hack carry- 
ing a passenger injured in a collision 
between the hack and an obstruction 
in a street did not display its num- 
ber, as required by city ordinance, 
did not defeat a recovery against the 
city. Huntsville v. Phillips, 191 Ala, 
524, 67 S 664. ; 

[b] In Saskatchewan it has been 
held that a person who violates a 
by-law prohibiting the training of 
horses in the streets cannot recover 
for injuries sustained while so do- 
ing. Jones v. Swift Current, 8 
Sask, L. 310, 23 DomLR 11, 31 West 
LR 899, 8 WestWkly 1100. 

6 Ala.—Birmingham v. 
214 Ala. 476, 108 S 382. 

Til.—Osborn v. Mt. Vernon, 197 I11. 
A. 267. . 

Okl.—Hyde Constr. Co. v. Smith, 
94 Okl. 81, 221 P 34. . 

Tex.—San Antonio v. Ashton, (Civ. 
A.) 135 SW 757, 


104 


Mauzey, 


The fact that the injured person was at the 
time of the injury violating a statute or ordinance 
does not ordinarily prevent his recovery of damages, 
whether the defense is based on the theory that a 
violator of the law is not entitled to relief,> or 
that such violation in itself constitutes contribu- 
tory negligence,® if the commission of the unlawful 
act did not in any degree contribute to produce the 
injury. This rule applies to persons riding or driv- 


But where the injury 


a trespasser.!° 


and to those vio- 


Wash.—Walters v. Seattle, 97 
Wash. 657, 167 P 124. 

{a] Dlustration.—That a public 
hack driver had taken his hack to a 
place prohibited by ordinance and the 
police authorities, and was transact- 
ing business there, would not pre- 
clude his recovery as a trespasser 
and guilty of negligence per se for 
an injury sustained while going from 
his telephone stand to his hack 
through a plaza by stumbling over a 
stake in the block pavement where 
the space across the plaza which 
he was traversing was one which 
the public had a right to use, his in- 
jury and the position of his hack 
having no connection. San Antonio 
v. Ashton, (Tex. Ciy. A.) 135 SW 757. 

Contributory negligence generally 
see supra §§ 1850-1863. 

7. Cullman v. McMinn, 109 Ala. 
614, 19 S 981; Pueblo v. Smith, 3 
Colo. A. 386, 33 P 685; Baker v. Port- 
land, 58 Me, 199, 4 AmR 274; Hyde 
Constr. Co. v. Smith, 94 Okl. 1, 221 
P 34. And see Thunborg v. Pueblo, 
18 Colo. A. 80, 70 P 148 (where an 
instruction was held erroneous which 
would preclude a recovery without 
regard to whether plaintiff was able 
to restrain a horse going at an ex- 
cessive rate of speed, since unless 
plaintiff was himself responsible for 
the immoderate speed it constituted 
no defense to the city). 

{a] In Massachusetts (1) the view 
|stated in the text has been adopted. 
Hall v. Ripley, 119 Mass. 135 [overr 
in effect Heland v. Lowell, 3 Allen 
407, 81 AmD 670 (where the fact 
that one was driving across a bridge 
faster than a walk, in violation of an 
ordinance, was viewed as absolutely 
debarring him from recovery for in- 
juries) ]. (2) But in another case 
it was held that it was incumbent 
upon one suing for injuries to show 
that at the time of the accident she 
was not violating an ordinance limit- 
ing the rate of speed. Tuttle v. 
Lawrence, 119 Mass. 276. 

Regulation of speed generally see 
infra XVIII in 44 C. J. 

Viclation of speed laws by: 
Firemen see supra § 1714. 

Motor vehicles see Motor. Vehicles 

42 C. J. p 563. 

8. Conn.—O’Neil v. East Windsor, 
63 Conn. 150, 27 A 237. 

lowa.—Whitlatch v. 
199 Iowa 73, 201 NW 83. 

Mass.—Smith v. Conway, 121 Mass, 


Iowa Falls, 


216; Damon vy. Scituate, 119 Mass. 
66,.20 AmR 3815. 
N. H.—Gale v. Lisbon, 52 N. H. 


174; Norris v. Litchfield, 35 N. H. 
271, 69 AmD 546. 

S. C.—Lancaster v. Columbia, 104 
S. C. 228, 88 SE 463. 

[a] Driving on wrong side of 
street will not prevent recovery if it 
did not contribute to the injury. 
Whitlatch v. Iowa Falls, 199 Iowa 
73, 201 NW 83. 

Law of the road generally see High- 
ways §§ 4138-420. 

9. Del.—Anderson y. Wilmington, 
18 Del, 28, 43 A 841. 

Iowa.—Herries vy. Waterloo, 114 
Iowa 374, 86 NW 306. 

Mass.—Arey v. Newton, 148 Mass. 
598, 20 NE 327, 12 AmSR 604. 

Mich.—Mullen vy. Owosso, 100 Mich. 
108, 58 NW 668, 48 AmSR 4386, 238 
LRA 693. 

Tenn.—Nashville v. Black, 142 
Tenn, 397, 219 SW 1048, 12 ALR 453. 


rather than to any negligence of the municipality 
in caring for its streets, he is not entitled to re- 
cover. Nor can recovery be had where plaintiff, 
at the time of the injury, is unlawfully on the street, 
that is, where his violation of the law makes him 


Where an ordinance declares the 


running at large of horses to be a nuisance, the 
owner of a horse which escapes from his inclosure 
and is killed by falling into a ditch in the street 
has no right of action for damages.” 


On the other 


Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864. 

[a] Dlustration—Where plaintiff 
was injuréd by the collision of his 
carriage with a hitching post when 
he attempted to pass a vehicle in 
front of him, and in doing so: went 
upon the sidewalk, in violation of an 
ordinance prohibiting driving on 
sidewalks, he was not entitled to re- 
cover, Arey v. Newton, 148 Mass. 
598, 20 NE 327, 12 AmSR 604. 

[b] Violation of speed laws.—An- 
derson v. Wilmington, 18 Del. 28, 43 
A 841; Carswell v. Wilmington, 16 
Del. 360, 43 A 169 (holding a person 
negligent in driving at an immod- 
erate gait in violation of an ordi- 
nance); Herries v. Waterloo, 114 Iowa 
374, 86 NW 306; Mullen vy. Owosso, 
100 Mich. 103, 58 NW 663, 48 AmSR 
436, 28 LRA 6938 (where the owner 
was riding and carelessly drove over 
a pile of sand in the street with full 
knowledge of the obstruction, at a 
rate of speed prohibited by ordinance, 
it was held that the city was not 
liable for injury caused thereby); 
Schawe v. Leyendecker, (Tex. Civ. 
A.) 269 SW 864; Luke v. El Paso, 
(Tex. Civ. A.) 60 SW 363. 

Contributory negligence generally 
see infra §§ 1850-1863. 

Proximate cause generally see su- 
pra §§ 1839-1845. 

10. Blanchard v. Portland, 120 
Me. 142, 113 A 18; Holland v. Boston, 
213 Mass. 560, 100 NE 1009; Williams 
v. St. Joseph, 166 Mo. A. 299, 148 SW 
459; Fluckiger v. Seattle, 103 Wash. 
330, 174 P 456, LRA1918F 780: See 
Sedlmeyr v. Fitzgerald, 145 Ga. 161, 
88 SE 923 (holding that, where a 
house is being moved without obtain- 
ing permission from the city, a per- 
son assisting in such moving is a 
trespasser and the city is not liable 
for his death caused by coming in 
contact with an uninsulated wire). 
And see Rowe v. Hammond, 172 Mo. 
A. 203, 157 SW 880 (recognizing rule, 
but holding it inapplicable). 

[a] One riding a bicycle on a path- 
way used as such by the public, in 
violation of an ordinance punishing 
one riding a bicycle over any side- 
walk or path used as a public way 
for pedestrians, is a trespasser, and 
he may not recover for injuries 
caused by falling into an excavation 
in the street while riding on the 
path. Williams v. St. Joseph, 166 
Mo, A. 299, 148 SW 459. 

[b] Coasting.—(1) A person can- 
not take advantage of his own wrong 
so as to be allowed to recover for 
injuries. received by him while coast- 
ing on the street in violation of an 
ordinance. Fluckiger yv. Seattle, 103 
Wash, 330, 174 P 456, LRA1918F 780, 
(2) Liability of municipality for fail- 
ure to enforce ordinance prohibiting 
coasting see supra § 1784. 

[c] Driver of unlicensed vehicle 
not a trespasser.—An ordinance pro- 
hibiting the driving of a vehicle on a 
street without a license, disclosing a 
purpose to raise revenue for the re- 
pair of streets, and therefore not be- 
ing a police regulation,»although de- 
claring its violation a misdemeanor, 
one violating it is not a trespasser, 
with the result of having no redress 
for injury from an_ obstruction. 
Luckey v. Kansas City, 169 Mo. A, 
666, 155 SW 873. 

11.. Dallas Gas Co. v. Wheat, (Tex. 
Civ. A.) 160 SW 980. : 
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hand it has been held that the fact that a» horse, 
killed by a defect in the street, was running at large 
in violation of a statute, will not preclude recovery 
unless the owner was negligent in failing to restrain 
the animal.?? 

Spectators at illegal exhibition.‘* In some juris- 
dictions it has been held that, when races, fireworks, 
or other exhibitions involving possible danger are 
illegally allowed to be held in the streets, a person 
who goes upon the street voluntarily for the pur- 
pose of witnessing such entertainment cannot re- 
cover for injuries resulting solely from such illegal 
use, and not due to negligence.1* In other juris- 
dictions, however, the fact that a person is injured 
while attending an illegal exhibition held in the 
street will not preclude recovery, either on the 
ground of contributory negligence,’® or that he was 
not using the street for travel.'® \ 

[§ 1850] 6. Contributory Negligence’’—a. In Gen- 
eral. As a general rule, where a person injured by 
reason of a defect or obstruction in a street or 
other public way is himself guilty of some act or 


§§ 1849-1850 _ 


omission amounting to a want of ordinary care 
which coneurring or codperating with the negli- 
gence of defendant materially contributes to or is 
the proximate cause of the injury complained of, 
he is guilty of contributory negligence precluding 
a recovery, notwithstanding negligence on the part 
of defendant in causing or permitting such defect 
or obstruction,’ and notwithstanding a charter or 
statutory provision imposing a liability upon the 
municipality for injuries arising on account of the 
condition of any street or public ground.1® Thus 
if, by the exercise of ordinary care and diligence, 
the person injured could have avoided the injury, 
and he fails to exercise such care and diligence, he 
cannot recover for injuries arising from a nuisance 
erected and maintained in a public street,?° or by 
reason of defendant’s failure properly to safeguard 
excavations.2!. But where the party injured exer- 
cises ordinary and reasonable care, he is not guilty 
of contributory negligence, even though his acts or 
omissions in some manner contribute to his injury.?” 


12. Kittredge v. Cincinnati, 2 Oh 
NPNS 6 [aff 6 Oh, Cir. Ct. N. S. 646, 
28 Oh. Cir. Ct. 100]. 

13. Failure to prevent improper 
use of streets see supra § 1783. 

Liability of municipality generally 
see supra § 1782. : 

14. Noble v. Canon City, 73 Colo. 
374, 215 P 867; Frazure v. Ruckles, 
68 Ind. A. 538, 113 NE 730; Frost v. 
Josselyn, 180 Mass. 389, 62 NE 469; 
Seanlon vy. Wedger, 156 Mass. 462, 31 
NE 642, 16 LRA 395; Bogart v. New 
York, 200 N. Y. 379, 98 NE 937, 21 
AnnCas 466; Johnson v. New York, 
186 N. Y. 139, 146, 148, 78 NE 715, 
116 AmSR 545, 9 AnnCas 824. — 

‘But granting that the action of 
the defendants in the use of the 
highway was illegal, the question re- 
mains, was it illegal against the 
plaintiff so as to render the parties 
participating therein liable to her 
solely by reason of the illegality of 
their acts and regardless of any 
element of negligence or other mis- 
conduct. If the plaintiff had been a 
traveler on the highway when she 
met with injury a very different ques- 
tion would be presented. Highways 
are constructed for public travel, 
and, as already said, the acts of the 
defendants were doubtless an illegal 
interference with the rights of the 
traveler. It may well be that for 
an injury to the traveler, or to the 
occupants of the lands adjacent to 
the highway, or even to a person who 
visited the scene of the race for the 
purpose of getting evidence against 
the defendants and prosecuting them 
for their unlawful acts, the defend- 
ants would have been absolutely 
liable regardless of the skill or care 
exercised. But the plaintiff was in 
no such situation. She was not even 
a casual spectator whose attention 
_was drawn to the race while she was 
traveling in the vicinity. She went 
from her home, a distance of five 
miles from the scene of the race, 
expressly to witness it and to enjoy 
the pleasure that the contest offered. 
As to the elements: which made the 
contest illegal she was aware of 
their existence. . .. It does not lie 
in the mouth of the plaintiff to as- 
sert as a ground of liability the il- 
legality of an act from which she 
sought to draw pleasure and enjoy- 
ment.” Johnson v. New York, supra. 

15. Dowell v. Guthrie, 99 Mo. 653, 
12 SW 900, 17 AmSR 598; Bradley 
v. Andrews, 54 Vt. 530. 

Contributory negligence generally 
see infra §§ 1850-1863. 

16. Van Cleef v. Chicago, 240 I11. 
318, 88 NE 815, 130 AmSR 275, 23 
LRANS 6386 [aff 144 Ill. A. 488], And 
see cases supra § 1848. 


[a] Attending street fair.—A per- 
son injured while attending a street 
fair by being pushed from the steps 
leading from a platform, which steps 
led from the entrance to a tent to 
the open street, is entitled to re- 
cover from the municipality which 
has authorized the holding of.such 
fair in such manner, notwithstanding 


‘the person so injured was not using 


the street in question for purposes of 
travel. Van Cleef v. Chicago, 240 
Tll. 318, 88 NE 815, 130 AmSR 275, 23 
LRANS 636 [aff 144 Ill A, 488]. 

17. Cross references: 
Comparative negligence see Negli- 

gence [29 Cyc 559]. 

Imputed negligence see Negligence 

[29 Cye 542]. 

Injuries to persons on highways gen- 
erally see Highways §§ 461-467. 
Violation of law as precluding re- 

covery see supra § 1849, 

18. U. S.—Delger v. St. Paul, 14 
Fed. 567, 4 McCrary 634; Brady v. 
Chicago, 3 F. Cas. No. 1,'°796, 4: Biss; 
448 


Colo.—Victor v. Carbis, 59 Colo. 92, 
147 P 331; Denver v. Utzler, 38 Colo. 
300, 88 P 148, 120 AmSR 108, 8 LRA 
NS 77. 

Conn.—Frechette v. 
104 Conn. 83, 132 A 467. 

Del.—Anderson v. Wilmington, 22 
Del. 485, 70 A 204; Seward v. Wilm- 
ington, 16 Del. 189, 42 A 451, 

D. C.—Swart v. District of Colum- 
bia, 17 App. 407; District of Colum- 
bia v. Ashton, 14 App. 571. 
sie ti Re v. Columbus, 75 Ga, 

Ill.—Lovenguth vy. Bloomington, 71 
Die 23'8: 

Iowa.—Reynolds v. Centerville, 151 
Iowa 19, 129 NW 949; Hazard v. 
Council Bluffs, 87 Iowa 51, 53 NW 
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Ky.—Lebanon v. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016; 
Dudley v. Smithland, 174 Ky, 248, 192 
SW 21; De Garmo v.. Vogt, 151 Ky. 
847, 152 SW 969; Covington v. Bry- 
ant, 7 Bush 248; Louisville v. Romer, 
97 SW 348, 29 KyL 1801. 

Me.—Whitman vy. Lewiston, 97 Me. 
BHO ba A414, 


A nat align bee v. Boston, 3 Allen 


New Haven, 


Mich.—McCool vy. Grand Rapids, 58 
Mich. 41, 24 NW 631, 55 AmR 655. 

Minn.—Hudon y. Little Falls, 68 
Minn. 463, 71 NW 678. 

Miss.—Walker v. Vicksburg, 71 
Miss. 899, 15 S 182. 

Mo.—Waldmann v. Skrainka 
Constr. Co., 289 Mo. 622, 233 SW 242: 
Canter w. St. Joseph, 126 Mo. A. 629, 
105 SW 1. 

N. Y.—Lyman vy. Potsdam, 228 N. 
Y., 398, 127 NE 312; Carolus v. New 


York;-19 N. Y. Super: * 15. 
N. C.—Neal v. Marion, 126 N. C. 
ae 35 SE 812, 129 N. C. 345, 40 SE 


Oh.—Toledo v. Nitz, 23 Oh. Cir. Ct. 
350; Nitz v. Toledo, 22 Oh. Cir. Ct. 
454, 12 Oh. Cir. Dec. 357; Ohliger v. 
Toledo, * 20 OhA*Cir VCE f T4256 @O he 
Cir. Dec. 762. 
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Pa.—Davis v. Wilkes-Barre, 


Pa. 488, 134 A 105; Lautenbacher v. 


Philadelphia, 217 Pa. 318, 66 A 549; 
Smith v. Philadelphia, 217 Pa. 118, 
66 A 142; Iseminger v. Water, etc., 
Co., 206 Pa. 591, 56 A 66; Graham v. 
Philadelphia, 19 Pa. Super. 292; Rick 
v. Wilkes-Barre, 9 Pa. Super. 399; 
Fruh v. Philadelphia, 11 Pa. Co. 473. 

Porto Rico.—Paitel de Morsomme 
v. Yauco, 4 Porto Rico Fed. 93: 


Tex.—Ft. Worth vw. Johnson; “84 
Tex. 137, 19 SW 361; Whitewright v. 
apie ao, Lex, Cive A> 486.5% Swvn 
sy tenn One v. Harrison, 19 SE 

Ont.—Smith vy. Welland, 50 Ont. L. 
252, 64 DomLR 349; Johnston v. Ko- 
rah, 16 OntWN 365; Burns v. To- 
ronto, 10 OntWR 728; Burns v. To- 
ronto, 42) U. C. iO. B. 560! 

fa] Moving a safe weighing four- 
teen hundred pounds over a wooden 
sidewalk raised several feet from the 
ground is such contributory negli- 
gence as will preclude a recovery for 
injuries received by the breaking of 
the sidewalk. Chicago v. Kohlhof, 
64 Ill. A, 349. 

19. Giffen v. Lewiston, 6 Ida. 231, 
55 P 545; Kelley v. Boston, 180 Mass. 
233, 62 NE 259. 

Statutory liability generally see 
supra § 1758. 

20. Irvin v. Sprigg, 6 Gill (Md.) 
200, 46 AmD 667, 

21. Dudley vy. Smithland, 174 Ky. 
248, 192 SW 21: Fallon v. Boston, 3 
Allen (Mass.) 38; Beatty v. Gilmore, 
16 Pa, 4638, 55 AmD 514. 

[a] MDlustrationmA driver who 
negligently permitted his horse to 
get upon the sidewalk, as a result of 
which the buggy was overturned in 
a ditch between the sidewalk and 
the street, cannot recover for the 
city’s negligence in failing to build 
Gg apanErer Between the street and the 
itch. udley v. Smithlan 
248, 192 SW 94, sabahaaieas 

22. Western Union Tel. Co. v. 
Eyser, 2 Colo. 141; Mansfield v. 
MOORE eee 133, 16 NE 246; Can- 
erbury v. ansas City, 14 5 2 
520, 181 SW 120. ®, Mca, 

[a] Tustration. — The implied 
contract of a street car passenger 
requires her to leave the car at the 
end of the line, which was a regular 


| Froelich v. Peo., 19 Porto Rico 637. 
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Contributory negligence as proximate cause.2* As 
indicated in the above statement,?* contributory 
negligence will not prevent recovery unless it was 
a proximate cause of the injury,” and if defendant, 
knowing of plaintiff’s danger, could have avoided in- 
juring him, he may recover notwithstanding’ his 
So a failure to use one’s senses to 
discover and avoid a dangerous defect or obstruction 
does not defeat a recovery if their employment 
would not have prevented the injury.*? 

Where a charter confers 
on a municipal corporation the power to prescribe 
for the erection of guards to protect the turf and 
shrubs on the space between the curb and side- 
walk, a further provision that any person injured 


negligence.”° 


. Statutory provisions, 


stopping place, so that her conduct 
in doing so, instead of remaining In 
the car and getting off at another 
street, was not negligence contrib- 
uting to her injury by falling on a 
defective sidewalk so as to exempt 
the city from liability. Canterbury 
v. Kansas City, 149 Mo. A. 520, 131 
Sw 120. 

23. Negligence of defendant as 
proximate cause generally see supra 
§§ 1839-1845. 

Violation of law 
cause see supra § 1849. 

24. See supra note 18. 

25. Miss.—Jordan v. 
133 Miss. 440, 97 S 758. 

N. H.—Goodwin vy. Concord, 79 N. 
H. 401, 111 A 304. 

N- C:—Hardy--v. ) West Coast 
Constr. Co., 174 N. C. 320, 93 SE 841. 

Porto Rico.+-Paitel de Morsomme 
v. Yauco, 4 Porto Rico Fed. 93. 

Tex.—Schawe Vv. Leyendecker, 
(Civ. A.) 269 SW 864. ; 

Utah—wWard v. Salt Lake City, 
46 Utah 616, 151 P 905. 

Wash.—Gladen Vv. 83 
Wash. 412, 145 P 418. 

Ont.—Smith v. Welland, 50 Ont. L. 
252, 64 DomLR 349. ; 
Contributory negligence held 
proximate cause.—(1) Schawe Vv. 
Leyendecker, (Tex. Civ. A.) 269 SW 
864. .(2) Where a pedestrian in 
crossing a street deflected from the 
straight course so as to step into the 
uncovered part of the gutter, which 
was overfiowing with rain, so as to 
conceal that such part was uncov- 
ered, the pedestrian’s turning aside, 
not the overflowing, was the proxi- 


as proximate 


Lexington, 


Seattle, 


mate cause of the accident. Ward v. 
Salt Lake City, 46 Utah 616, 151 P 
905. 

26. Gladen v. Seattle, 83 Wash. 
412, 145 P 418. 

27. Rome v. Dodd, 58 Ga. 238; 
Centerville v. Woods, 57 Ind. 192; 


Owings v. Jones, 9 Md. 108; Goodwin 
vy. Coneord, 79 N. H. 401, 111 A 304. 
28. Dacus v. Fischer, 180 Wis. 292, 


192 NW 1019. 
municipal employees see 


v. Portland, 17. F. Cas. No. 9,470, 4 


Mitts Cle Ss.) tse 

- ae rhea v. Mobile, 113 Ala. 360, 
366. 

ore rete Val v. Boos Bros. Cafe- 


téria, etc,, Co, 45 Cal, A. 377,187 P 


JO eh Denver v. Maurer, 47 Colo. 
209, 106 P 875, 135 AmSR 210. 
Conn.—Wright v. Blakeslee, 102 
Conn. 162, 128 A 113. : 
Del.—Solomon v. Philadelphia, etc., 
ReaCow 2S eDele Zi ute n ces 
D. C.—Muller v. District of Co- 
lumbia, 16 D. C. 286; District of Co- 
lumbia v. Haller, 4 App. 405. 
Ga.—Massey v. Columbus, 75 Ga. 
$58; Wilson v. Atlanta, 63 Ga. 291; 
Cordele v. Jeter, 9 Ga. A. 348, 71 SE 
589; Americus v. Johnson, 2 Ga. A. 
378. 58 SE 518. : 
-_ Ida.—Giffen v. Lewiston, 6 Ida. 231, 


55 5 545. i 
Ill—Spring Valley v. Gavin, 182 
T1232) 54 NE L035 fal si Ty AY 


‘Gleason v. 
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the charter.?5 


456]; Chicago v. Babcock, 143 Ill. 
358, 32 NE 271; Mansfield v. Moore, 
24" Til. 133,  L6r INE (2467 “Joliet y; 
Seward, 86 Ill. 402, 29 AmR 35; 
Swalm vy. Joliet, 219 [ll]. A. 123; Os- 
born v. Mt. Vernon, 197 Ill. A. 267; 


Horaburda v. Chicago, 154 TIll. A. 
627; Chicago v. Gillett, 108 Ill. A. 
455; Herrin v. Newton, 103 Ill. A. 


423; Chicago v. Hickok, 16 Ill. A. 142. 

Ind.—Salem v. Walker, 16 Ind. A, 
687, 46 NE 90. 

Iowa.—Cratty v. Oskaloosa, 191 
Iowa 282, 182 NW 208; 
Des Moines, 183 Iowa 866, 167 NW 
684; Frohs v. Dubuque, 169 Iowa 431, 
150 NW 62; Overton v. Waterloo, 164 
Iowa~332, 145 NW 889; Ryan v. Fos- 
ter, 109 NW 1108; Hanlon v. Keokuk, 
7 Iowa 488, 74 AmD 276. 

Kan.—Boddington y. Kansas City, 
95 Kan. 189, 148 P 252; Jewell v. Van 
Metter, 70 Kan. 887, 79 P 149. 

Ky.—Louisville vy. Vaughn, 180 
Ky. 681, 203 SW 546; Brentlinger v. 
Louisville R. Co., 156 Ky. 685, 161 
SW 1107; De.Garmo v. Vogt, 151 
Ky. 847, 152 SW 969; Burnside v. 
Smith, 119 SW 1744; Belleview. v. 
England, 118 SW 994; West Kentucky 


Tel. Co. v. Pharis, 78 SW 917, 25 
KyL 1838. 
La.—Lemoine vy. Alexandria, 151 


La. 562, 92.5 585, Burke v. Tricalli, 
124 La. 774, 50 S 710. 

Me.—Morse vy. Belfast, 77 Me. 44; 
Bremen, 50 Me. 222; 
Garmon vy. Bangor, 38 Me. 443; Far- 
rar v. Greene, 32 Me. 574; Merrill v. 
Hampden, 26 Me. 234. . 

Md.—Baltimore vy. Brannan, 14 
Md. 227; Owings v. Jones, 9 Md. 108; 
Irwin v. Sprigg, 6 Gill 200, 46 AmD 
667. 

Mass.—Hill v. Seekonk, 119 Mass. 


85; Fallon v. Boston, 8 Allen 38; 
Adams °‘v.! Carlisle, ~ 21° Pick. 246% 
Thompson vy. Bridgewater, 7 Pick. 


188; Smith v. Smith, 2 Pick. 621, 13 
AmD: 464. 


Mich.—Burrell v. Greenville, 133 
Mich. 235, 94 NW 732, 

Minn.—Lyons v. Red Wing, 76 
Minn. 20, 78 NW 868; St. Paul v. 


Kuby, 8 Minn. 154. \ 

Mo.—Megson v. St. Louis, 264 SW 
15; Coffey v. Carthage, 186 Mo. 573, 
85 SW 532; Shonhoff v. Jackson 
Branch  R.) 'Co!,’) 97. Mo.' 151, 10' SW 
618; Burton v. Kansas City, 181 Mo. 
AL 4275 11687 (SW 9 8895 ¢ Morean ivi 
Kirksville, 181 Mo. A. 348, 168 SW 
835; Kelley v. Kansas City, 153 Mo. 
A. 484, 133 SW 670; Combs v. Kirks- 
ville, 134 Mo. A. 645, 114 SW 11538; 
Lattimore  v. Union Electric Light, 
ete., Co., 128 Mo. A. 37, 106 SW 543; 
Deland vy. Cameron, 112 Mo. A, 704, 
87 SW 597; Johnson v, St. Joseph, 
96 Mo. A. 663, 71 SW 106. 

Nebr.—Atkinson vy. Fisher, 4 Nebr. 
(Unoff.) 21, 93 NW 211. 

N. H.—Sleeper v. Sandown, 52 N. 
H. 244. 

N. J.—Van Pelt v. Sturgis, 133 A 
303. : 

N. Y.—Farley v. New York, 152 
N. Y. 222, 46 NE 506, 57 AmSR 511; 
Turner v. Newburgh, 109 N. Y. 301, 
16 NE 344, 4 AmSR 453; Sewell v. 
Conoées, 75 IN. “¥) 45,31" AmR -418; 
Loretz v. New York, 148 App. Div. 


Kendall v..' 
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by stepping against the guard shall be deemed guilty 
of contributory negligence has no application in an 
action by a pedestrian against an abutting owner 
for injury from a wire guard placed dangerously 
near the sidewalk, where it does not appear that the 
municipality has exercised the power conferred by 


[§ 1851] b. Care Required*®—(1) In General. A 
person using or passing along a street or other pub- 
lie way has a right to use it in the ordinary manner, 
and is required only to exercise ordinary care, or in 
other words, such care as a reasonably prudent per- 
son would exercise under like circumstances, to- pro- 
tect himself against injury;*° he is not required to 
exercise extraordinary care.*! 


721, 1832 NYS 988; Lloyd v. Walton, 
57 App. Div. 288, 67 NYS 929: 
Carolus v. New York, 19 N. Y. Su- 
are 15. 


. C.—Willis_v. New Bern, 191 
N. C. 507, 182 SH 386. 
N. D.—Wells v. Lisbon, 21 N. D. 


34, 128 NW. 308. 

Oh.—Ohliger v. Toledo, 20 Oh. Cir. 
Ct. 142, 10 Oh. Cir. Dec. 762. 

Pa.—Davis v. Shenandoah, 273 Pa. 
501, 117 A 207; Holbert v. Philadel- 
phia, 221 Pa. 266, 70 A 746, 20 LRANS 
201; Wood vy. Bridgeport Borough, 
1435 Pas 6%, 22.-AMio oe 

R. I.—Gilbane v. Lent, 41 R. I. 
462, 104 A 77%, 

_S. C:\—Corry v. Columbia, 88 S. C. 
553, 71 SE 49. 

Tex.—Ft. Worth y. Johnson, 84 Tex. 
137, 19 SW 361; Austin v. Ritz, 72 
Tex. 391, 9 SW 884. 

Vt.—Kelsey v. Glover, 15 Vt. 708: 

Va.—Bedford City v. Sitwell, 110 
Va. 296, 299, 65 SH 471 [cit Cyc]; 
Portsmouth v. Houseman, 109 Va. 
554, 65 SE 11; Moore y. Richmond, 85 
Va. 538, 8 SE 387; Gordon y. Rich- 
mond, 83 Va. 436, 2 SE 727. 

Wash.—Ferguson y. Yakima, 139 
Wash. 216, 246 P 287; White v. Bal- 
lard, 19 Wash. 284, 53 P 159. 

Wis.—Pumorlo v. Merrill, 125 Wis. 


102, 103 NW_ 464; Doan v. Willow 
Spring, 101 Wis. 112, 76 NW 1104; 
Bloor v. Delafield, 69 Wis. 273, 34 


NW 115; Griffin v. Willow, 43 Wis. 
509; Houfe v. Fulton, 29 Wis. 296, 
9 AmR 568. 

Eng.—Butterfield v. Forrester, 11 
East 60, 103 Reprint 926. 

Alta.—Touhey v. Medicine Hat, 5 
Alta. L. 116, 10 DomLR 691, 23 West 
LR 880, 4 WestWkly 176. 


Ont.—Hutchison v. Toronto, 16 
OntWN 372. 
[a] Traveling by means of bicycle 


is not negligence per se. Molway v. 
Chicago, 239 Ill, 486, 88 NE 485, 23 
LRANS 5438, 16 AnnCas 424: Clinton 
v. Revere, 195 Mass. 151, 80 NE 813. 
[b] Where conditions leading up 
to injury were set in motion prior 
to that time, plaintiff is bound to 
exercise due care as to manner in 
which such conditions were so set 
in motion as well as at time of in- 


ware Gage v. Vienna, 196 Ill, A. 
nets Ill.—Beardstown y. Smith, 150 


. 169, 37 NE 211; Chicago vy. il- 
lett, 108 Ill A. 458. = sy 
Iowa,.—Langhammer v. Manchester 
99 lowa 295, 68 NW 688; Hanlon v~ 
Keokuk, 7 Iowa 488, 74 AmD 276. 

Miss.—Vicksburg v. Harralson, 136 
Miss. 872, 101 S 713. 

Nebr.—Lincoln v. Walker, 18 Nebr. 
244, 250, 20 NW 113, 25 NW 66. 

N. Y¥.—Turner vy. Newburgh, 109 N. 
Y. 301, 16 NE 344, 4 AmSR 453 (hold- 
ing that travelers are not required 
to use greater care and caution than 
before in crossing a street soon after 
excavations have been made therein, 
unless there is something to apprise 
them of danger). 

Pa.—Kilbride v. Philadelphia, 71 
Pa. Super. 198, 201; Clark v. Phila- 
delphia, 46 Pa. Super. 253. 

Va.—Gordon v. Richmond, 83 Va. 
436, 2 SE 727 
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Assumption of safety of way. 


Wash.—Cowie v. Seattle, 22 Wash. 
659, 62 P4121. : 

Wis.—Bere v. Milwaukee, 83 Wis. 
599, 58 NW 890. 

32. Ala.—Montgomery v, Fergu- 
son, 207 Ala. 480, 98 S 4; Vance v. 
Morgan, 198 Ala. 149, 73 S 406; Mont- 
gomery v. Ross, 195 Ala. 362, 70 S 
634; Birmingham v. Carle, 191 Ala. 
539, 68 S 22, LRA1915F 797; Hunts- 
ville v. Phillips, 191 Ala. 524, 67. S 
664; Montgomery v. Bradley, 159 Ala. 
230, 48 S 809; Montgomery v. Reese, 
146 Ala. 410, 40 S 760; Montgomery 
St. R. Co. v. Smith, 146 Ala. 316, 39 
Ss er Birmingham v. Starr, 112 Ala. 
98, 20 S 424; Birmingham v. Tayloe, 
105 Ala. 170, 16 S 576. 

Cal.—Meindersee v. Meyers, 188 
Cal. 498, 205 P 1078; Dixon v. Pluns, 
98 Cal. 384, 83 P 268, 35 AmSR 180, 
20 LRA 698; Barry v. Terkildsen, 72 
Cal. 254,.138 P 657, 1 AmSR 55. 

Colo.—Denver v. Maurer, 47 Colo. 
209, 106 P 875, 135 AmSR 210. 

Conn.—Wright v. Blakeslee, 102 
Conn. 162, 128 A 113; Bunnell v. Ber- 
jin Iron Bridge Co., 66 Conn. 24, 33 
A 533; Lutton v. Vernon, 62 Conn. 
2.23 Al 1020, 27; Ad 589. 

Del.—Neely v. People’s R. Co., 27 
Del. 457, 89. A 211; Schelich v. Wil- 
mington, 24 Del, 57,.74 A 367; An- 
derson v. Wilmington, 22 Del. 485, 
70 A 204; White v. People’s R. Co., 
22 Del. 476, 72 A 1059; Stidham _v. 
Delaware City, 22 Del. 359, 67 A 175; 
Green v. Newark, 21 Del. 316, 62 A 
792; Louth. v. Thompson, 17 Del. 
149, 39 A 1100; Carswell v. Wilming- 
ton, 16 Del. 360, 48 A 169; Pierce v. 
Wilmington, 16 Del. 306, 43 A 162; 
Wilkins v. Wilmington, 16 Del. 132, 
42 A 418: Robinson v. Wilmington, 
13 Del. 409, 32 A 347. 

D, C.—District of Columbia v, Auk- 
ward, 45 App. 155; Burke v. District 
of Columbia, 42 App. 438; Ward_v. 
District of Columbia, 24 App. 524; 
District of Columbia v. Haller, 4 App. 
(D. C.) 405; District of Columbia v. 
Bolling, 4 App. (D. C.) 397. 

Fla.—Tallahassee v. Fortune, 3 
Fla. 19, 52 AmD 358. | 

Tll.—Van Cleef v. Chicago, 240 Ill. 
318, 88 NE 815, 130 AmSR 275, 23 
LRANS 636; Spring Valley v. Gavin, 
182 Ill. 232, 54 NE 1035 [aff 81 Ill. 
A. 456]; East Dubuque v. Burhyte, 
173 Ill. 553, 50 NE 1077 [aff 74 Ill. 
A. 99}; Chicago v. Babcock, 143 Il. 
358, 32 NE 271; Weinberg v. Chicago, 
172 Ill. A. 77; Sherwin v. Aurora, 168 

[aff 257 Ill. A, 458, 100 
43 oN ee nents 
v. Gas Light, etce:, 0., ‘ i 
389; Wilmette v. Brachle, 110 Ill. A. 
BG ate p2OMm iL OZ ies dt IN Ean: 4 ols 
McLeansboro v. Trammel, 109 Ill. A. 
524; Chicago v. Gillett, 108 Ill. A. 
455; Campbell v. Chicago, 100 Ill. A. 
358; Savanna v. Trusty, 98 Ill. A. 
277; Salem v. Webster, 95 Ill. A. 120 
{aff 192 Ill, 369, 61 NE 323]; Streh- 
mann v. Chicago, 93 Ill. A. 206; Rock- 
ford v. Rannie, 77 Ill. A. 665; Vieths 
v. Skinner, 47 Ill. A. 325; Centralia 
v. Baker, 36 Ill. ee Chicago v. 
Hickok, 16 Ill. A. 25 

Ind.—Valparaiso v. Chester, 176 
Ind. 636, 96 NE 765: Columbus v. 
Strassner, 124 Ind. 482, 25 NE 65; 
Noblesville Gas, etc., Co. v. Loehr, 
124 Ind. 79, 24 NE 579; Washington 
v. Small, 86 Ind. 462; Evansville v. 
Wilter, 86 Ind. 414; Stevens v. Lo- 
gansport, 76 Ind. 498; Indianapolis 
vy. Gaston, 58 Ind. 224; Indianapolis, 
ete., Tract. Co. v. Monfort, 80 Ind. 
A. 639, 139 NE 677; New Albany 
v. Stallings, 71 Ind. A. 232, 124 NH 
701; Valparaiso v. Schwerdt, 40 Ind. 
A. 608, 82 NE 923; Indianapolis v. 
Mitchell, 27 Ind. A. 589, 61 NE 947; 
Citizens’ St. R. Co. v. Ballard, 22 Ind. 
A. 151, 52 NE 729; Lyon v. Logans- 
port, 9 Ind. A. 21, 35 NE 128; Kenyon 
v. Indianapolis, Wils. 129. 


In exercising rea- 
sonable care and diligence a person using a street 
or public way has the right, in the absence of knowl- 


r128 La. 795, 55 S 375; 


| 327; 


i 


Iowa.—Spiker v. Ottumwa, - 193 
Iowa 844, 186 NW 465; Cutshall v. 
Keokuk, 185 Iowa 808, 169 NW 677; 
Kendall vy. Des Moines, 183 Iowa 866, 
167 NW 684; Geer v. ‘Des Moines, 
183 Iowa 837, 167 NW 635; Balcom 
v. Independence, 178 Iowa 685, 160 
NW 305, LRA1917C 120; Hanson v. 
Anamosa, 177 Iowa 101, 158 NW 591; 
Frohs v. Dubuque, 169 Iowa 431, 150 
NW 62; Overton v.. Waterloo, 164 
Towa 332, 145 NW 889; Platts v. 
Ottumwa, 148 Iowa 636, 127 NW 990; 
Ryan, vi, Foster, 13 lowaw 73i,) 105 
NW 595, 21 LRANS 969; Mickey v. 
Indianola, 114 NW 1072; Ryan v. 
Foster, 109 NW 1108; Finnegan v. 
Sioux. City, 112 Iowa 232, 83 NW 
907; Robinson v. Cedar Rapids, 100 
Iowa 662, 69 NW 1064. 

Kan.—Clark v. South Hutchinson, 
114 Kan, 172, 217 P 305; Howard v. 
Osage City, 89 Kan. 205, 132 P 187; 
Topeka Water Co. v. Whiting, 58 Kan. 
639,-50 “P; 87-7, 39° GRA. 90; 

Ky.—Louisville v. Vaughn, 180 Ky. 
681, 203 SW 546;. Bickel Asphalt Pav. 
Co. v. Yeager, 176 Ky. 712, 197 SW 
417; Ashland v. Boggs, 161 Ky. 728, 
171 SW 461, AnnCasi916B 1005; 
Brentlinger v. Louisville R. Co., 156 
Ky. 685, 161 SW 1107; Merchant’s 
Ice, ete, Co. v. Bargholt, 129 Ky. 
60, 110 SW 364, 33 KyL 488, 16 Ann 
Cas 965; Louisville v. Keher, 117 Ky. 
841, 79 SW 270, 25 KyL 2003; Cov- 
ington v. Bryant, 7 Bush 248; Lex- 
ington v. Auger, 4 KyL 23, 11. Ky. 
Op. 657, 

La.—Lemoine v. Alexandria, 151 
La. 562, 92 S 58; Nessen v. New 
Orleans, 134 La. 455, 64 S 286, 51 
LRANS 324; Robertson v. Jennings, 
McCormack 
v. Robin,:126 La. 594, 52 °S: 779, 139 
AmSR 549; Weber v. Union Dev., etc., 
Co., 118 La. 77, 42 S 652, 12 AnnCas 
1012; Mahan vy, Everett, 50 La. Ann. 
1162, 23 S 883. 

Md.—Baltimore v. Bassett, 132 Md. 
427, 104 A 39; Hussey v. Ryan, 64 Md. 
426, 2 A 729, 54 AmR 772. 

Mass.—Campbell v. Boston, 189 
Mass. 7, 75 NE 96; Hawks v. North- 
ampton, 121 Mass, 10; Hill v. Seekonk, 
119 Mass. 85; Street v. Holyoke, 105 
Mass. 82, 7 AmR 500. 

Mich.—Pearll v. Bay City, 174 
Mich. 648, 140 NW 938; Le Beau vy. 
Telephone, etc., Constr. Co., 109 Mich. 
302, 67 NW. 339. 

Minn.—Bowen v. St. Paul, 152 
Minn. 1238, 188 NW 554. ; 

Miss.—Vicksburg vy. Harralson, 136 
Miss. 872, 101 S 718, 714 [eit Cye}]. 

Mo.—Megson v. St. Louis, 264 SW 
15; Waldmann y. Skrainka Constr. 
Co., 289 Mo. 622, 233 SW 242; Mc- 
Niell v. Cape Girardeau, 
Hebenheimer v. St. Louis, 269 
Mo. 92, 189 SW 1180; Smith v. Kan- 
sas City, 184 SW 82; Haxton v. 
Kansas City, 190 Mo. 58, 88 SW 714; 
Coffey v. Carthage, 186 Mo, 573, 85 
SW 532; Perrette v. Kansas City, 162 
Mo. 288, 62 SW 448; Roe. v. Kan- 
sas City, 100 Mo. 190, 18 SW 404; 
Shuff v. Kansas City, 257 SW 844; 
Burton v. Kansas City, 181 Mo. A. 
427, 168 SW 889; Forster v. Kansas 
City, 153 Mo. A, 504, 133 SW 662; 
Kelley v. Kansas City, 153 Mo, A, 
484, 183 SW 670; Canterbury v. Kan- 
sas City, 149 Mo. A. 520, 131 SW 
120; Bentley v. Rothschild Bros, Hat 
Co., 144 Mo, A. 612, 129 SW 249; 
Knight v. Kansas City, 138 Mo. A. 
153, 119 SW 990; Stout v. Columbia, 
118 Mo. A. 489, 94 SW 307. 

Mont.—Neilson y. Missoula Cream- 
ery 'Co.759- Mont, 270,..196. RP 357: 
Irving v. Stevensville, 51 Mont. 44, 
149 P 4838; Snyder v. Chinook, 48 
Mont. 484, 138 P 1090; Nilson y. 
Kalispell, 47 Mont. 416, 182 P 1133; 
McCabe v. Butte, 46 Mont. 65, 125 P 
133; O’Flynn v. Butte, 36 Mont. 493, 
93 P 643. 


MUNICIPAL CORPORATIONS  — 


190 SW] 


¥ 


($1 


edge to the contrary, to act on the assumption that 
the sidewalk or roadway,” throughout its entire 


Nebr.—Lineoln v, Walker, 18 Nebr. 
244, 250, 20 NW 118, 25 NW 66. 

N. J.—Durant -v. Palmer, 29 N. J. 
L. 544; Reilly v. B. S. Janney, Jr. & 
Co.; Ine. : (Sup: 135 3A 66. 

N. Y.—Metzroth v, New York, 241 
N.Y. 470, 150, NE 519; Willis, v. 
Parker, 220" IN. “Y. (15 937 did't ONES Oe 
Corcoran v. New York, 188 N. Y. 
131, 80 NE. .660; Godfrey v. New 
York, .b85~- No > Y. 3563, 077 Nie Tueg: 
Parks v: Miller,” 185° N.2 ¥i°°529, “7:7 
NE 1192; Chisholm vy. State; 141 N. 
Y. 246, 36 NE 184; Pettengill . v. 
Yonkers, 116 °N. Y.« 558, 22 NE 1095; 
15 AmSR 442; Turner v. Newburgh, 
109 N. Y. 301, 16 NE 344, 4 AmSR 
453; Shook v. Cohoes, 108 N. Y. 648, 
15 NE 531; Jennings v. Van Schaick, 
108 N. Y. 5380, 15 NE 424, 2 AmSR 
459, 20 AbbNCas 324; McGuire v. 
Spence, 91 N. Y. 308, 43 AmSR 668; 
Brusso v. Buffalo, 90 N. Y. 679; Weed 
v. Ballston Spa, 76 N. Y.. 329; Todd 
v. Troy, 61 N. Y. 506; Davenport -v. 
Ruckman, 37 N. Y. 568, 5 Transcr. 
A. 254 [aff 23 N. Y. Super. 20, 16 
AbbPr 341]; Loretz v. New York, 
148, App. Div... £24, ,1382. NYS 1989) 
Lalor v. New York, 147 App. Div. 
649, 1382 NYS 539 [rev on -other 
grounds 208 N. Y. 431, 102 NE 558, 
AnnCas1916H 572]; Godfrey v. New 
York, 104 App. Div. 357, 983 NYS 899 
[att 185. ON, Yee b63 00 GaN beets ges 
Laverdure vy. New York, 28 App. 
Div. 65, 50 NYS 882; Campbell v. 
Wood, 22 App. Div. 599, 48 NYS 
46; Downey v. Lowe, 22. App. Div. 
460, 48 NYS 207; Beltz v. Yonkers, 
74 Hun 73, 26 NYS 106 [rev on other 
grounds 148 N. Y. 67, 42 NE 401]; 
Swart v. New York, 1 Silv. Sup. 103, 
5 NYS 98; Moser v. Legniti, 76 Misc. 
216, 134 NYS 606; Newman v. New 
York, 57 Misc. 636, 108 NYS 676; 
Gribben v. Metropolitan St. R. Cao., 
84 NYS 196. 

N. D.—Heckman y. Evenson, 7 N. 
D. 173, 73 NW 427. 

Oh.—Ohliger v. Toledo, 20 Oh. Cir. 
Ct. 142, 10 Oh. Cir. Dec. 762. 
Okl.—Fairfax v. Giraud, 

659, 131.P 159) 

Or.—Webb v. Heintz, 

CNS Somer a8 


35 Okl. 
52 Or, 444, 


Pa.—Kilbride v. Philadelphia, 71 
Pa. Super. 198, 201; Clark v. Phila- 
delphia, 46 Pa. Super, 253. 

R, I—Gilbane v. Lent, 
202 104 A 77. 

ex.—Houston y. Isaacks, 68 Tex. 
116, 3 SW 693. x 

Utah.—Bills v. Salt Lake Citypne 7 
Utah 507, 109 P 745. 
Relat ehat Sutton. 55. Wt. 

. m s idden v. Reading, 
38 Vt. 52, 88 AmD 639. 3 

Va.—Richmond y. Rose, 127 Va. 
772, 102 SE 561, 105 SH 554; Rich- 
mond v. McCormack, 120 Va. 552, 91 
SE 767; Bashford v. Rosenbaum 
Hardware Co., 120 Va. 1, 90 SE 625; 
Bedford City v. Sitwell, 110 Va. 296, 
299, 65 SE 471 [cit Cye]; Portsmouth 
v, Houseman, 109 Va. 554, 65 SBE 11; 
Gordon v. Richmond, 83 Va. 486, 2 
SE 727. 

Wash.—Kelly v. Spokane, 83 Wash. 
55, 145 P 57; Lindquist v. Seattle, 
67 Wash. 230, 121 P 449; Ashley vy. 
Aberdeen, 46 Wash. 385, 90 P 210; 
Hammock v. Tacoma, 44 Wash.. 623, 
87 P 924; Lemman  y. Spokane, 88 
Wash. 98, 80 P 280; Gallamore v. 
Olympia, 34 Wash. 379, 75 P 978, 

W. Va.—Corbin v. Huntington, 81 
W. Va. 154, 94 SE 38. 

Wis.—Zimmer vy. Schmitt, 167 Wis. 
430, 167 NW 739; Murphy v. Herold 
Co., 137 Wis. 609, 119 NW 294: Wall 
v. Highland, 72 Wis. 435, 39 NW 
560; Seward v. Milford, 21 Wis. 485; 
Milwaukee y. Davis, 6 Wis. 377. 

[a]. Tllustrations.—(1) A _  pedes- 
trian walking on a sidewalk in front 
of a gate had a right to assume that 
she was in a position free from haz- 


586, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1851] 


width,** or.so much of it as is intended for travel,** 
is in a reasonably or ordinarily safe condition; and 
he is not required as a matter of law to be on the 
lookout for defects or obstructions therein. 
where a street is divided into a walk for pedestrians, 
and a driveway for vehicles, with a parkway be- 
tween them, a traveler cannot assume that the park- 


way is free from obstructions.*® 
Ordinary care dependent 


ard, and that the opening of the gate 
would not endanger her,safety. Neil- 
son v. Missoula Creamery Co., 59 
Mont. 270, 196 P 357; (2) A person 
having a lawful right to travel on 
a sidewalk is entitled to assume that 
the walk is in ordinary repair, and 
that there is no latent defect which 
may cause injury. Hammock v. Ta- 
coma, 44 Wash. 6238, 87 P 924. 

{[b] Between crossings.—While a 
pedestrian using a public street may 
not assume that between crossings 
the street is aS smooth and safe as 
at crossings, he has a right to as- 
sume that it is reasonably safe for 
the use for which it primarily was 
intended. District of Columbia v. 
Aukward, 45 App. (D. C.) 155. 

[ec] Openings and excavations.— 
(1) A person using the street may 
assume that it is passable and thar 
excavations which may be therein 
are properly. guarded. Carswell v. 
Wilmington, 16 Del. 360, 43 A 169. 
(2) One injured when a guard railing 
around a basement entry broke was, 
in the absence of knowledge to the 
contrary, entitled to rely on the pre- 
sumption that the city had performed 
its duty to keep the railing reason- 
ably safe. Weinberg v. Chicago, 172 
Tll. A.-77. (8) A pedestrian may pre- 
sume that a hatchway in a sidewalk 
will be properly guarded when open, 
and not chargeable with knowledge 
that it is open, where he has no no- 
tice of it. Murphy v. Herold Co., 137 
Wis. 609, 119 NW 294. 

[d] Temporary sidewalk.—Plain- 
tiff, walking on a temporary sidewalk 
built by a contractor around his ma- 
chinery and material on one side of 
a street and held out to the public 
for use, has a right to assume that 
the walk is - safe. Brentlinger v. 
Louisville R. Co., 156 Ky. 685, 161 
SW 1107. 

[e] A passenger alighting from a 
street car is entitled to assume that 
the street is reasonably safe. Cov- 
ington v. Westbay, 156 Ky. 839, 162 
Sw 91. 

Duty to observe and avoid defect 
Soups eo generally see infra 

oo. 

Effect of knowledge of defect or 
danger see infra §§ 1854, 1854%, 
1861. 

83. Spring Valley v. Gavin, 182 
Ill. 232, 54 NE 1035; Salem v. Web- 
ster, 95 Tk A. 120-[aff 192) Tl. 369, 
61 NE 323]; Buck v. Biddeford, 82 
Me. 433, 19 A 912; Winchester v. 
Carroll, 99 Va. 727, 40 SE 37; Kelly 
v. Spokane, 83 Wash. 55, 145 P 57; 
Lindquist v. Seattle, 67 Wash. 230, 
121) Pe 449: 

[a] Rule applied.—A traveler has 
the right to presume that he may 
drive with safety over all parts of 
a public street and is not required 
to leave his team in the middle of a 
street while stopping, but may drive 
to the side of the street near the curb. 
Buck v. Biddeford, 82 Me. 433, 19 A 
ey 

Leaving traveled way see 
§§ 1857-1859. 

34. Howes vy. District of Colum- 
bia, 2 Avp. (D. C.) 188; Corcoran v. 
New York, 188 N. Y. 131, 80 NE 660; 
Sherman vy, Oneonta, 21 NYS 137 [aft 
142 N. Y. 637 mem, 37 NE 566 mem]; 
Neal v. Marion, 126 N. C. 412, 35 SH 
812, 129 N. C. 345, 40 SE 116; Bills 
v. Salt Lake City, 87 Utah 507, 109 
P 745. See Carlisle v. Brisbane, 113 
Pa. 544, 6 A 372, 57 AmR 483 (hold- 
ing that there may be cases where 
the conformation of the ground it- 


infra 
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But 


for the jury.*® 


circumstances. 


self would clearly indicate that the 
center of a public road is not the 
traveled route, and in such case this 
circumstance may be _ sufficient to 
give notice; but that in all ordinary 
cases the center of a public street 
passing between the open lots of a 
populous town, in the wsual course 
of travel, and in the nighttime, or 
when the route is obscured by 
snow, may be taken as the traveled 
route). 

35. Hirmthehen v. Carle, 191 Ala. 


539, 68 S 22, LRA1915F 797. 
36. Oy S.—Seott v. New Orleans, 
(Op Med notion, 21 COA (402. 


Cal.—Du ‘Val v. Boos Bros, Cafe- 
tenia: :Cont4b» Cala “A. ilile USiteR 16%: 
Conn.—Schroeder y, Hartford, 104 
Conn. 334, 132 A 901; Bunnell v. Ber- 
lin Iron Bridge Co., 66 Conn, 24, 33 

A 533. 
24 


Del.—Schelich vy. 
Del s5T,. 114) Anse, 

D. C.—Burke vy. District of Colum- 
bia, 42 App. 438. 


Wilmington, 


Fla.—Tallahassee v. Fortune, 3 
Fla. 19, 52 AmD 358. 

lil.—Swalm v. Joliet, 219 Til. A. 
123; Fowler v. Chicago R. Co., 207 
Ill, A. 430. 

Ind.—Valparaiso v. Schwerdt, 40 


Ind. A. 608, 82 NE 923. 

Iowa. —Témplin v. Boone, 127 Iowa 
91, 102 NW 789; Yeager v. Spirit 
Lake, 115 Iowa 593, 88 NW 1095; 
Robinson y. Cedar Rapids, 100 Iowa 
662, 69 NW 1064. 

Ky.—Knepfle v. Lauffer, 182 Ky. 
514, 206 SW 788. 

La.—Shalley v. New Orleans Pub- 
lic Serv., 159 La. 519, 105 S 606; Rob- 
ere v, Jennings, 128 La. 795, 55 S 
Olde 

Md.—Hussey v. Ryan, 64 Md. 426, 
2 A 729, 54 AmR 772. 

Mass.—Fox vy. Chelsea, 171 Mass. 
297, 50 NE 622; Calkins v. Spring- 
eee 167 Mass. 68, 44 NE 1055; Mur- 

Vv. Worcester, 159 Mass. 546, 34 
NE 1080; Gilbert v. Boston, 139 Mass. 
Dil eee il NE 734 

Mo.—Wiggin Vv. St. Louis, 135 Mo. 
558, 37 SW 528; Morgan y. Kirks- 
ville, 181 Mo. A. 348, 168 SW 835. 

N. Y.—Stone v. Poughkeepsie, 15 
App. Div. 582, 44 NYS 609; McPher- 
son v. Buffalo, 13 App. Div. 502, 43 
NYS 658; McGoldrick v. New York 
Cent., etc., R. Co., 20 NYS 914’ [aff 
142 N. Y. 640 mem, 37 NE 567 mem]. 

Oh.—-Toledo vy. Center, 16 Oh. Cir. 
Ct, 30388 (Oh. Cir™ Deci 75033 

Okl.—-Guthrie y, Swan, 5 Okl. 779, 


bt PY 562! 

Pa.—Lane v. Dickinson, 276 Pa. 
306, 120 A 264; Butcher v. Phila- 
delphia, 202 Pa. 1, 51° A 330; Bruch 
v. Philadelphia, 181 Pa. 588, 387 A 
SiS" Erevib! Pa. Dist. "TL85 49 8Pa.e Co: 
90]; Allen v. Du Bois, 181 Pa. 184, 
87 A 195; Schively v. Jenkintown, 180 
Pa. 196, 36 A 754 [aff 13 Montg. 
Co. 24]; Gorman v. Philadelphia, 82 
Pa. .Super. 136; Kilbride v. Phila- 
delphia, 71 Pa. "Super. 198, 201. 

Tex.—-Whitewright v. Taylor, 23 
Tex. Civ. A. 486, 57 SW 811. 

Va.—Richmond v. Rose, 127 Va. 
772, 102’ SEY 561,. 567, 105 Sm 554 
[quot Cyc]. 

Wash.—Smith v. Spokane, 16 Wash. 
4038, 47 PB 888. 

Wis.—Milwaukee vy. Davis, 6 Wis. 
377. 

[a]. It is ‘not contributory neg\li- 
gence: (1) Merely to pass under a 
seaffold erected over a_ sidewalk. 
Dixon rv. “Plunsy 193 Cal. 384, 033) Pe 
268, 35 AmSR 180, 20 LRA 698, 
(2) To go upon a street little used 
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Whether or not the person injured by reason of 
a defect or obstruction exercised ordinary care and 
diligence at the time of the accident depends upon 
the surrounding circumstances existing at that time 
and place,*® and upon the danger reasonably to be 
apprehended,*? and is ordinarily a question of fact 
The exercise of ordinary care may 
require greater caution under some conditions than 
under others,*® as where one is driving in the night- 


and largely occupied with building 
materials. Bunnell v. Berlin Iron 
Bridge. Co., 66 Conn, 24, 33 A, 533. 
(3) To stop on a public street or 
thoroughfare. Hussey v. Ryan, 64 
Md.-426, 2 A 729, 54 AmR 772. (4) 
To hitch a horse in a public street. 
Tallahassee v. Fortune, 3 Fla. 19, 52 
AmD 358. (5) To drive a horse in 
a trot upon a bridge. Jordan v. 
Hannibal, 87 Mo. 673. (6) To @Grive 
in a violent storm through the streets 
of a city .with which the driver is 


unacquainted, Milwaukee y. Davis, 
6 Wis. 377. 
{b] Driving obliquely over rail- 


road track.—In driving from one side 
of the street to the other in which 
a railroad track is laid, it is not 
negligence as a matter of law to 
pass across the _ track obliquely. 
Lynch v. New Rochelle, 78 Hun 207, 
28 NYS 962. 

[c] Omission to obey orders of 
one not an officer to get out of the 
way of an impending discharge of 
a gun or firecrackers in a public 
street is not such contributory neg- 
ligence as will excuse or mitigate 
consequent damages. Marionneaux 
v. Brugier, 35 La. Ann. 13. 

{[d] Stepping on end of plank.— 
A person who trips by another’s 
stepping on the end of a plank laid 
lengthwise in a walk is not thereby 
guilty of contributory negligence. 
Rockford v. Hollenbeck, 34 Ill. A. 
40. 

Duty to observe and avoid defect 
see infra § 1855. 

387. Ala.—Birmingham vy. Carle, 
191 Ala. 539, 68 S 22) LRAI9SI5) 797. _ 
D. C—Swart vy. District of Colum- 

bia, 17 App. 407. 

Ill.—Spring Valley v. Gavin, 182 
Ill. 232, .54 NE 1035) faff 81 THA, 
PE Swalm v. Joliet; 219 Ill, A. 


Ky.—De Haven v. Danville Gas 
Light Co., 150 Ky. 241, 150 SW 322. 

Mass.—Stoliker v. Boston, 204 
Mass. 522, 90 NE 927. 

Mich.—Dittrich v. Detroit, 98 Mich. 
245, 57 NW 1265. 

Va.—Richmond v. Rose, 127 
772, 102" SH 1561, 567; 105 SE 
[quot Cyc]; Bedford City v. 
well, 110 Va. 296, 299, 65 SE 
[cit Cye]; Gordon v. Richmond, 83 
Va. 486, 2 SE 727. 

{a] TIllustrations.—(1) One who 
deliberately attempts to cross a 
street, which is in the course of re- 
construction and has been exca- 
vated, must exercise a degree of 
care commensurate with the danger, 
and will not be allowed to recover, 
unless the street was open for travel. 
Knepfie v. Lauffer, 182 Ky. 514, 206 
SW 788. (2) Pedestrians, in using a 
sidewalk which is rendered danger- 
ous by the maintenance of an open- 
ing therein such as a’cellar entrance, 
must use care for their own safety 
proportionate to the danger. De 
Haven v. Danville Gas Light Co., 
150 Ky. 241, 150 SW 322. (38) Plain- 
tiff cannot recover from a city for 
injury caused by a wheel of her 
buggy striking an obstruction in a 
street, after her horse took fright 
at a passing street car, if she knew 
the horse was likely to take such 
fright, and acquiesced in the negli- 
gent manner in which her driver, 
with whom she was seated, was driv- 
ing, and did not warn him against 
driving carelessly. Canter v. St. Jo- 
seph, 126 Mo. A, 629, 105 SW 1. 

38. See infra §§ 2052-2054. 

39. See cases infra notes 40-47. 
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time,*° or has knowledge of the defect or danger.** 
Where unusual conditions prevail in a street where 
repair work is going on, a pedestrian must exercise 
such unusual diligence as the unusual conditions call 
for.42, So, as compared with sidewalks which are 
free from snow and ice, icy sidewalks present dan- 
gers which call for the exercise of special care on 
the part of pedestrians.4? And while a pedestrian 
need not exercise a higher degree of care in de- 
scending a step in a sidewalk than in passing along 
a level walk, ordinary care, which applies in both 
situations, may require more caution in stepping 
down.*t Moreover, what may be due care on a side- 
walk may not be such in driving a team on the 
roadway.*® It has also been held that persons driv- 
ing along an embankment which is partially pro- 
tected by a railing are not required to use the same 
care and watchfulness which is required of a trav- 
eler about to cross a railroad track,*® and that a 
person passing over a street crossing may more rea- 
sonably expect obstructions there than on the 
sidewalk and should therefore exercise greater care 
than when on the sidewalk.*7 On the other hand it 
has been held that. one using a crosswalk*® or an 
alley*® need not use greater care than upon ordi- 
nary walks or streets. 

[§ 1852] (2) Of Children.*° 


An infant of tender 
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[§§.1851-1853 


years injured by defects or obstructions in the street 


cannot be charged with contributory negligence,** 
although this does not mean that a municipality is 
an insurer of the safety of such child.°” Even when 
a child has reached an age when it is deemed in law 
possessed of sufficient discretion to charge it with 
negligence,®*? it is ordinarily not held to the same 
degree of care and prudence as would be expected 
of adults under similar circumstances;** but it is 
guilty of contributory negligence only where it fails 
to exercise such care and prudence as could be rea- 
sonably expected of a child of its age and intelli- 
gence under like. cireumstances;°°> and such want 
of care is not shown merely because the child was 
playing on the sidewalk at the time of the injury.°® 
Subject to these rules, the question as to whether 
or not a. child was so negligent depends upon the 
circumstances of the particular case.°* 

Danger incurred to save life. A child who volun- 
tarily places himself in a position of danger to res- 
cue another child from imminent peril is not guilty 
of contributory negligence as a matter of law.°® 

[§ 1853] (3) Of Persons Physically Disabled.°® 
It is not negligence per se for a person whose eye- 
sight is defective, or who is otherwise physically 
impaired, to go upon a public street;®° and the 


40. See infra §§ 1860, 1861. 

41. See infra §§ 1854, 1861. 

42. Maloney v. Bradley Contract- 
ing Co., 84 Mise. 452, 146 NYS 242. 

43. Albritton v. Kansas City, 192 
Mo. A. 574,188 ‘SW. 239; Lane’ v. 
Dickinson, 276 Pa. 306, 120 A 264. 

44. Kelley v. Kansas City, 153 Mo. 
A. 484, 133 SW 670. 

45. Mathews v. Cedar Rapids, 80 
Iowa 459, 45 NW 894, 20 AmSR 436. 

46. Gillespie v. Newburgh, 54 N. 
Y. 468. 

47. Maurer v. Norfolk, (Va.) 133 
SE 484; Richmond v. Rose, 127 Va. 
772, 102 SE 561, 105 SE 554; Rich- 
mond y. Schonberger, 111 Va. 168, 68 
SE 284, 29 LRANS 180. 

48. Cochran v. Springfield, 139 Mo. 
A. 673, 124 SW 53. 

49. Ferguson vy. Yakima, 139 Wash. 
216, 246 P 287. 

50. Care required of children gen- 
erally see Negligence [29 Cyc 535]. 

51. Covington v. Bollwinkle, (Ky.) 
121 SW 664 (child twenty months 
old); Biegel v. New Orleans, 143 La. 
1077, 79 S 867 .(child. »four years 
old); Stone v. Florence, 94 S. C. 
375, 78 SH 23. 

{a] A child five years old injured 
on a defective street is presumptively 
incapable of contributory negli- 
gence. Stone v. Florence, 94 S. C. 
375, 18 SE 23. 

52. Biegel v. New Orleans, 143 La. 
1077, 79 S 867. 

[a] There is a presumption, if the 
child is under the age of diseretion, 
that there is some mature person on 
whom rests. special duty for the 
child’s safety. Biegel v. New Or- 
leans, 143 La. 1077, 79 S 867; 

Care required as to children see 
supra § 1789. 

53. See Negligence [29 Cyc 5387]. 

54. D. C.—District of Columbia v. 
Boswell, 6 App. 402. 


Ill—Kerr v. Forgue, 54 Ill. 482, 
5 AmR 146. 

Ind.—Elwood_v. Addison, 26 Ind. 
A, 28, 59 NE 47. 

Mass.—Dowd vv. Chicopee, 116 
Mass. 93. 

N. Y.—Kunz v. Troy, 104 N.. Y. 


344, 10 NE 442, 58 AmR 508; Gross 


v. Foster, 134 App. Div. 2438, 118 
NYS 889. 
Wis.—Reed v. Madison, 83 Wis. 


171, 583 NW 547, 17 LRA 733. 
55. Colo.—Denver y. Murray, 18 
Colo. A. 142, 70 P 440. 


D. C.—District of Columbia v. Bos- 
well, 6 App. 402. 

Ill.—Kerr v. Forgue, 54 Ill. 482, 
5 AmR 146. 

La.—Lorenz v. New Orleans, 114 La, 
802, 38 S 566. 

Md.—Hagerstown v. Crowl, 128 Md. 
556, 97 A 544. 
PE ia eased v. Chicopee, 116 Mass. 


Mich.—Strudgeon vy. Sand Beach, 
107 Mich. 496, 65.NW 616. 

Mo.—Stern v. Bensieck, 161 Mo. 
146, 61 SW 594; Bethel v. St. Joseph, 
(A.) 180 SW “401. 

Nebr.—Omaha.__v._ Richards, 49 
Nebr. 244, 68 NW 528. 

N. Y.—Gross v. Foster, 134 App. 
Div. 243, 118 NYS 889; Ryder v. 
New York, 50 N. Y. Super. 220. 

Pa.—Mulligan v. Homestead, 243 
Pas 86l 902A t1lss-Oakland_ iR, Co: 
v. Fielding, 48 Pa. 320. 

W. Va.—Parris v. Huntington, 57 
W. Va. 286, 50 SE 416. 

Wis.—Collins v. Janesville, 107 Wis. 
4386, 83 NW 695; Reed v. Madison, 
83 Wis. 171, 538 NW 547, 17 LRA 733. 

56. D. C.—District of Columbia v. 
Boswell, 6 App. 402. 

Ga.—Augusta v. Tharpe, 113 Ga. 
152, 38 SE 389. 

Mass.—Gulline vy. Lowell, 144 Mass, 
491, 11 NE 723,.59 AmR 102. 

Mo.—Straub v. St. Louis, 175 Mo. 
413, 75 SW 100; Caskey v. La Belle, 
101 Mo. A. 590, 74 SW. 113. 

N. Y.—McGuire v. Spence, 91 N. 
Y. 303, 43 AmR 668; McGarry v. 
Loomis, 68 N. Y. 104, 20 AmR 510; 
Ehrlich v. New York, 78 Misc. 373, 
138 NYS 294; Kelly v. Hudson Cos., 
65 Mise. 574, 120 NYS 768; Craw- 
ford v. Wilson, ete., Mfg. Co., 8 Misc. 
48, 28 NYS 514 [aff 144 N. Y. 708 
mem, 89 NE 957 mem]; Bender v. 
Dazian, 180 NYS 461. 

Wis.—Reed v. Madison, 83 Wis. 
171, 53: NW 547,-17 LRA 788. 

See also supra § 18484, 

57. Ill.—Chicago v. McCrudden, 92 
THY ASS 20 7h : 
Iowa.—Blakesley vy, Standard Oil 
Co., 182 NW 666. 

Md.—Hagerstown v. Crowl, 128 Md. 
556, 97 A 544, 

Mass.—Casey v. Malden, 163 Mass. 
507, 40 NE 849, 47 AmSR 473. 
see Paul v. Kuby, 8 Minn. 

Mo.—O’Hara v. Laclede Gas Light 
Co., 181 Mo. A. 428, 110 SW 642 [rev 


on other grounds 244 Mo. 395, 148 
SW_ 884]. 

N, Y.—Reck v. Uvalde Asphalt Co., 
159 App. Div. 736, 144 NYS 917; 
Albert v. New York, 75 App. Div. 
553, 78 NYS 355; Brennan vy. New 
York, 22 NYS 304. 

Pa.—Miller v. Pennsylvania R. Co., 
5iePasJCas. 18,;8 As 209: 

Wis.—-Reed v. Madison, 83 Wis. 
NW 547, 17 LRA 733. 

That a boy eight years old. 
fell through a hole in a bridge which 
had existed for a long time, and of 
which he was presumed to have no- 
tice, does not raise a presumption of 
negligence on his part which would 
shift the burden of proof. Strong v. 
pecrens Point, 62 Wis. 255, 22 NW 

[b] Riding bicycle—A minor was 
not guilty of contributory negligence 
in riding a bicycle along the part of 
a city street left open for public 
travel, as he had the right to use it. 
Bickel Asphalt Pav. Co. v. Yeager, 
176 Ky. 712, 197 SW 417. 

[c] Acts held to constitute con- 
tributory negligence.—A boy nine or 
ten years old, of average _ intelli- 
gence, cannot recover for an injury 
from falling into a manhole left open 
and unguarded in a public street, 
where it appears that he was walk- 
ing backwards and looking in an- 
other direction at the time of the in- 
jury. Casey v. Malden, 163 Mass. 
507, 40 NE 849, 47 AmSR 473. 

[d] Acts held not to constitute 
contributory negligence.—Thd mere 
fact that a boy eleven years of age, 
while lawfully in the street, laid his 
hand upen or rested his foot upon 
the lower crosspiece of a remov- 
able automobile truck box leaning 
against a building protruding into 
the street, did not preclude recovery. 
Blakesley vy. Standard Oil Co., (lowa) 
182 NW 666 


58. Corbin v. Philadelphia, 195 Pa. 
461, 45°A 1070, 78 AmSR 825, 49 
LRA 715, 


Sp ohaemed see Negligence [29 Cyc 
59. Generally see Negligen 2 
Cye 5383]. 4 aaah th 
Care required of municipality see 
supra § 1789. 
60. Ga.—Chapman v. Macon, 55 
Ga. 566. 


Peri Petar v. Webb, 91 Ill, A. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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same is true in the case of one totally blind.*! But 
such person is bound to exercise care and prudence 
in proportion to his impairment, or in other words, 
such care and prudence as a reasonably prudent per- 
son with a like infirmity would exercise under like 
circumstances ;°? and while ordinary eare is the cri- 
terion in the case of a person laboring under physi- 
eal infirmities,®* and no higher degree of care is 
required of him than of persons physically sound,%4 
yet, in determining whether he did exercise ordinary 
care, his infirmity must be taken into considera- 


Iowa.—Hill v. Glenwood, 124 Iowa 
479, 100 NW 522; Yeager v. Spirit 
Lake, 115 Iowa 5938, 88 NW 1095. 

La.—Mahan vy. Everett, 50 La, Ann, 
1162, 23. S 883. 

Me.—Ham y. Lewiston, 94 Me. 265, 
47 A 548. . 

Mass.—Robbins y. Springfield St. 
R. Co., 165 Mass. 30, 42 NE 334. 

Mont.—Sweeney v. Butte, 15 Mont. 
274, 29 PY 286. 

N. Y.—Requa v. Rochester, 45 N. 
Y. 129, 6 -AmR. 525" Davenport v. 
Ruckman, 37 N. Y. 568, 5 Transcr. A. 
254 [aff 23 N. Y. Super. 20, 16 Abb 
Pr 341]; Lortz v. New York. Cent., 
Bcc. R. Co, TeApp. Div, 516, 40 NYS 
253; Peach v. Utica, 10 Hun 477, 

Wash.—Masterson v. Lennon, 115 
Witches 0bntLOd ee aos  unicin ov. 
Hoquiam, 56 Wash. 47, 105 P 149. 

Ont.—Homewood v. Hamilton, 1 
Ont. L. 266. : 

[a] Rule applied.—(1) It is no de- 
fense to an action against a mu- 
nicipality for injuries sustained in 
falling from a sidéwalk that plain- 
tiff was subject to dizzy spells and 
fell from the sidewalk during one 
of such spells. Normal v. Webb, 91 
CA. 183: (2) Although a man 
with poor eyes, with a basket of vege- 
tables on his head, is not particu- 
larly well situated to discover a 
hole in the sidewalk, yet the side- 
walks are intended for such as he, 
and he has a right to assume within 
reasonable limits’ that, if they have 
been made unsafe, those who have 
made them so will warn him of the 
fact or protect him from the danger. 
Rock vy. American Constr. Co., 120 
La. 831, 45 S 741, 14 LRANS 653. 

61. Ind.—Franklin v. Harter, 127 
ind. 446, 26 NE 882; Salem v. Goller, 
76 Ind. 291. 

Iowa.—Balcom v. Independence, 178 
Iowa 685,160 NW 305, LRA1917C 120. 

Mass.—Neff v. Wellesley, 148 Mass. 
487, 20 NE 111, 2 LRA 500; Smith 
v. Wildes, 143 Mass. 556, 10 NE 446. 

N. H.—Sleeper vy. Sandown, 52 N. 
H. 244. ; 

N. Y.—Carter v. Nunda, 55 App. 
Div.. 501, 66 NYS. 1059. 

N. C.—Foy v. Winston, 126 N. C. 
381, 35 SE 609. 

Tenn.—Stewart v. Nashville, 96 
Tenn. 50, 33 SW. 6138. 

Wash.—Masterson y. Lennon, 115 
Wiashis S05 2971 P38. 3 

[a] Rule applied.—In an action 
for injuries caused by falling into 
a cellarway alleged to have been neg- 
ligently left open, the fact that 
plaintiff was blind does not authorize 
the conclusion that he was guilty 
of contributory negligence, against an 
allegation in the complaint that he 
was free from fault. Franklin v. 
Harter, 127 Ind. 446, 26 NE 882. 

. Colo.—Victor v. Carbis, 59 
Colo. 92, 147 P 331; Garbanati v. Du- 
rango, 30 Colo. 358, 70 P 686. 

Conn.—Hoyt vy. Danbury, 69 Conn. 
341, 37 A 1051. 

Ill.— Smith v. Cairo, 48 Ill, A. 166. 

Mass.—Ryerson y. Abington, 102 
Mass. 526. 

N. .Y.—Davenport v. Ruckman, 37 
N. Y. 568, 5 Transer, A. 254 [aff 23 
N. Y. Super. 20, 16 AbbPr 3841]; Car- 
ter v. Nunda, 55 App. Div. 501, 66 
NYS 1059; Lortz v. New York Cent., 
ete., R. Co., 7 App. Div. 515, 40 NYS 
253; Peach v. Utica, 10 Hun 477, 

Wash.—Masterson vy. Lennon, 115 
Wash. 305, 197 P 38; Dunkin v. Ho- 
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quiam, 56 Wash. 47, 105 P 149. 

[a] Defective powers of locomo- 
tion.—Smith v, Cairo, 48 Ill. A. 166; 
Mt. Vernon y. Brooks, 39 Ill. A. 426; 
Ryerson y. Abington, i102 Mass. 526; 


Higgins v, Glens Falls, 11 NYS 289 
{aff 124 N. Y. 666 mem, 27 NE 855 
mem]. 

{[b] Feeling way with cane.— 


Where a pedestrian is old and has 
defective eyesight, and, knowing 
that a certain railing is gone, tries 
to feel his way with a cane, a find- 
ing of contributory negligence is war- 


ranted. Garbanati v. Durango, 30 
Colo. 358, 70 P 686. 
63. Yeager v. Spirit Lake, 115 


Iowa 593, 88 NW 1095; Chesapeake, 
ete., Tel.-Co. vy. Lysher,-107, Md. .237, 
68 A 619, 126 AmSR 3889. And see 
carte supra note 62; and infra note 
4, 


Care required of travelers generally 


see supra § 1851. 
64. Hill v. Glenwood, 124 Iowa 
178 


479, 100 NW 522 (blind person), 

65. Balecom v. Independence, 
Iowa 685, 160 NW 305, LRA1917C 
120; Hill v. Glenwood, 124 Iowa 479, 
100 NW 522. See also Keith v. 
Worcester infra note 66. : 
Tll.—Mt. Vernon y. Brooks, 39 
Till. A. 426. ‘ 

Iowa.—Balcom v. Independence, 178 
Iowa 685, 160 NW 305, LRA1917C 
120; Kaiser v. Hahn, 126 Iowa 561, 
102 NW. 504. 

Me.—Ham v. Lewiston, 94 Me. 265, 
47 A 548. 

Mass.—Keith v. Worcester, etc., St. 
196 Mass. 478, 82 NE 680, 


N. C.—Foy v. Winston, 135 N. C. 
439, 47 SE 466; Foy v. Winston, 126 
N. C. 381, 35 SE 609. 

Okl.—Pittman y. El Reno, 4 Okl. 
638, 46 P 495. 

[a] Rule explained.—‘‘The stand- 
dard of care established by the law 
is what the ordinarily prudent and 
cautious person would do to protect 
himself under given conditions. 
There is no higher or different stand- 
ard for one who is aged, feeble, 
blind, halt, deaf or otherwise im- 
paired in capacity,-than for one in 
perfect physical condition. It has 
frequently, in recent as well as 
earlier cases, been said, in referring 
to one under some impediment, that 
greater caution or increased circum- 
spection may be required in view of 


these adverse conditions. See, for 
example, Winn vy. Lowell, 1 Allen 
1773) Haliewi Ww est shinai Stara Cor, 
168 Mass. 461, 47 NE 124; Hilborn 


Vv. Bostonsetcs Sta Re Co. w19 lo Mass: 
14, 77 NE 646; Vecchioni v. New 
York Cent., etc.,:R. Co., 194 Mass. 
9, 77 NE 306; Hawes v. Boston El. 
R. Co., 192 Mass. 324, 78 NE 480; 
Hamilton y. Boston, ete., R. Co., 193 
Mass. 324, 79 NE 734. These ex- 
pressions mean nothing more than 
that a person so afflicted must put 
forth a greater degree of effort than 
one not acting under any disabilities, 
in order to attain that standard of 
eare which the law has established 
for everybody. When looked at from 
one standpoint, it is incorrect to say 
that a blind person must exercise a 
higher degree f care than one whose 
sight is perfect, but in another as- 
pect, a blind person may be obliged 
to take precautions, practise vigi- 
lance and sharpen other senses, un- 
necessary for one of clear vision, in 
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tion;®> and it has been held that ordinary care in 
his case might require greater caution and vigilance 
than would be required of a sound person under 
the same circumstances,®® although there is author- 
ity to the contrary.*? 
gence for a traveler overcome with illness or fatigue 
to stop and rest upon the street.®® 

[§ 18531] (4) Of Intoxicated Persons.*® The mere 
fact that a person injured by a defect or obstruction 
in a street had been drinking or was intoxicated at 
the time does not bar recovery.7° 


It is not contributory negli- 


Yet intoxication 


order to attain that degree of care 
which the law requires. It may de- 
pend 1n some slight degree upon how 
the description of duty begins, where 
the emphasis may fall at a given 
moment, but when the whole propo- 
sition is stated, the rights of the 
parties are as fully protected in the 
one way as in the other. Tt is. 
perhaps more logical to say that 
the plaintiff is bound to use ordi- 
nary care, and that in passing upon 
what ordinary care demands, due con- 
sideration should be given to blind- 
ness or other infirmities. This was 
the course pursued by the Superior 
Court. Neff v. Wellesley, 148 Mass. 
487, 20 NE 111, 2 LRA 500; Smith 
v. Wildes, 143 Mass. 556, 10 NE 446. 
But it is also correct to say that in 
the exercise of common prudence one 
of defective eyesight must usually 
as matter of general knowledge take 
more care and employ keener watch- 
fulness in walking upon the streets 
and avoiding obstructions than the 
Same person with good eyesight, in 
order to reach the standard estab- 
lished. by the law for all persons 


alike, whether they be weak or 
strong, sound or deficient.” Keith 
v. Worcester, etc., St. R: Co., 196 


Mass. 478, 482, 82 NE 680, 14 LRANS 


[b] A cripple using crutches has 
the same right to use a sidewalk as a 
sound person, but must exercise a 


higher degree of care. Mt, Vernon 
v. Brooks, 39 Ill. A. 426. But see 
infra note 


apps v. Caruthersville, 


he 

{c] One whose eyesight is im- 
paired is bound to use more care 
than one who is physically whole in 
ree respect. Smith v. Cairo, 48 Ill. 


. 166; Winn vy. Lowell, 1 Allen 
(Mass.) 177. 
67. Swails v. Caruthersville, 158 


Mo. A. 589, 138 SW 948. 

[a] Care required of cripple.—An 
instruction that, if plaintiff was a 
cripple and danger to his locomotion 
was thereby enhanced at the time 
he fell and was injured by reason of 
a defect in a city sidewalk, he was 
required to be more vigilant and cau- 
tious, so as to compensate as far as 
possible for his enfeebled and crip- 
pled condition that he might pro- 
tect himself from danger, was erro- 
neous. Swails v. Caruthersville, 158 
Mo. A. 589, 188 SW 948. 

68. Kessler v. Berger, 205 Pa. 289, 
54 A 887, 61 LRA 611. 


69. Generally see Negligence [29 
Cyc. 5345 

Care required of municipality see 
supra § 1789. 

70. Cal.—Robinson y. Pioche, 5 
Cal, 460. : 

Conn.—Ashborn v, Waterbury, 70 


Conn. 551, 40 A 458. 
Ill. Aurora v. Hillman, 90 Ill. 61. 
Ind.—Thuis v. Vincennes, (A.) 73 
NE 141, 35 Ind. A. 350, .73 NE 1098. 
Ky.—Lexington v. Auger, 4 KyL 
23, yells Kye Op. 657. 


Me.—Stuart v. MachiasS Port, 48 
Me. 477. : 
Mass.—Alger v. Lowell, 3 Allen 


402. , 
Mo.—Chance v. St. Joseph, 195 Mo. 
A. 1, 190 SW 24; Stout v. Columbia, 


118 Mo. A. 439, 94 SW 307. 


N. Y.—Healy v. New York, 3 Hun 
708, 6 Thomps. & C. 92; Ott v. Buf- 
falo, 16 NYS 1 [aff. 131 N. Y, 594, 30 
NE 67]. 
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in any degree is a material circumstance to be con- 
sidered, as tending to show a want of ordinary 
care ‘and if, by reason of such intoxication, the 
injured person fails to exercise ordinary care and 
thereby contributes to the accident, he cannot re-_ 
cover.’2 .The conduct of such person is to be judged 
by the rule of care exacted of an ordinarily careful 
and prudent sober person in his situation.”® 


71. Del.—Anderson vy. Wilmington, 
22 Del. 485, 70 A 204. 

ill.—Aurora v. Hillman, 90 Ill. 61. 

Ind.—Diffenderfer v. Jeffersonville, 
67 Ind, A. 10,,118 NE 836; Thuis v. 


Vincennes, (A.) 73 NE 141, 35 Ind. 
AL 350, (du NB) L098¢ 

Iowa.—Cramer v. BUPINStON,; 42 
Iowa 315. 

Wis.—Rhyner v. Menasha, 107 Wis. 
201, 838 NW _ 3038. 

72. Schoeler v. Rockford, 160 Ill. 


A. 217; Madisonville v. Stewart, (Ky.) 
121 SW 421; Covington v. Lee, 
SW 493, 28 KyL 492, 2 LRANS 481; 
Monk v. New Utrecht, 104 N. Y. 
552, 11 NE 268; Lynch v. New York, 
47 Hun 524, 15 NYSt 103; Parris v. 
Green Island, 14 NYS 708. 

Chance v. St. Joseph, 195 Mo. 
A. 1, 190 SW. 24. 

74. Traveling in nighttime with 
-knowledge of danger see infra § 1861. 
' 75. Ala.—Whitman’s Fifth Ave. 
Garage Co. v. Ricks, 211 Ala, 527, 
101 S 53; Montgomery v. Wyche, 169 
Ala. 181, 53 S 786; Montgomery v. 
Comer, 155 Ala. 422, 46 S 761; Mobile 
v. Shaw, 149 Ala. 599, 43° § 94; 
Birmingham v. Starr, 112 Ala. 98, 
20 S 424; Elyton Land Co. v. Mingea, 
89 Ala. 521, 7 S 666; Montgomery v. 
Wright, 72 Ala. 411. 47 AmR 422. 

Colo.—Denver v. Munroe, 21 Colo. 
ASE 302" W216 84. 

Conn.— Dooley v. Meriden, 44 Conn. 
117, 26 AmR 433; Fox v. Glastenbury, 
29 ‘Conn, 204. 

Del. —Green v. Newark, 21 Del. 316, 
62 A 792; Anderson v. "Wilmington, 
18 Del. 28) 43 A 841. 

D. C—District of Columbia v. 
Crumbaugh, 13 App. 553; Corts v. 
District of Columbia, 18 D. C. 277. 

Ga.—Evans v. Atlanta, 139 Ga. 448, 
77 SE 378; Idlett v. Atlanta, 123 Ga. 
821, 51 SE 709: Samples v. Atlanta, 
95 Ga. 110, 22 SE 135; Dempsey Vv. 
Rome, 94 Ga. 420, 20 SE 335. 

Tda.—Giffen v. ‘Lewiston, 6 Ida, 231, 
55 RP 545 

Til. —Wallace v. Farmington, 231 
Tll. 232, 88 NE 180: Mattoon v. Faller, 
ue Til. .273, 75 NE 3887, [att 117. T1 

A. 65]; Streator v. Chrisman, 182 III, 
215, 54 NE 997 [aff 82 Ill. A. 24]; 
Clayton v. Brooks, 150 Il. 
NB 574: St. Louis Bridge 
Miller, 138 Ill. 465, 28 NE 
Sandwich v. Dolan, 133 Tl. 177, 24 


NE. 526, 23 AmSR 598 [aff 34 Ill. 
A. 199], 141 Tll. 430, 31 NE 416 [aff 
49 Til. A. 53]; Bloomington v. Cham- 


perlain, 104 Ill. 268; Aurora v. Dale, 
90 Ill. 46; Ryan vy. Chicago, 187 Il. 
A. 163; Andrews v. White Hall, 184 
Ill. A. 298; Brenner v. Chicago, 182 
TUT. cAs 348: Dudleston vy. Chicago 
Heights, 175 Ill. A. 551; Nicholson v. 


Clinton, 163 Tll. A. 559; Czerniak v. 
Chicago, 161 Ill. A. 360; Fulton v, 
Green, 103 Tll. A. 96; Savanna v. 
Trusty, 198) Ill. A. 277 Chiearosv. 
McCabe, 93 Ill. A. 288; Litchfield 
v. Anglim, 83 Ill, A. 55; Chicago’ v. 
Fitzgerald, 75 Ill. A. 174; Noble v. 
Hanna, 74 Ill. A. 564: East St. Louis 
v. Dougherty, 74 Til. A, 490; Mt. 


Sterling v. Crummy, 73 Ill. 5 
Peoria v. Gerber, 68 Tll. A. 255 Taft 
168 Ill. 318, 48 NE 152]; Coffeen 
v. Lang, 67 Ill. A. 359; Mt. Carmel 
v. Blackburn, 53 Ill. A. 658; Spring- 
field v. Rosenmeyer, 52 Ill. A. 301; 
Flora v. Naney; 31 Ill. A. 493 [aff 
136 Ill. 45, 26 NE 6451; Clayton v. 
Brooks, 31 Ill. A. 62 [aff 150 Ill, 97, 
al NE 574]; Ellis v. Peru, 23 Ili. oN 


/ Ind.— Huntington v. Folk, 154 Ind. 
91, 54 NE 759; Citizens’ St. R. Co. v. 
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NE 462: Fowler v. Linquist, 138 Ind. 
566, 37 NE 133; Poseyville v. Lewis, 
126 Ind, 80, 25 ‘NE 593; Columbus v. 
Strassner, 124 Ind. 482, 25 NE 65; 
Ft. Wayne v. Breese, 123 Ind. 581, 
23 NE 1038; Richmond y. Mulholland, 
116. Ind, 1738, 18 NE .832;. Wilson 
v. Trafalgar, etce., Gravel Road Co., 
83 Ind. 326; Murphy v. Indianapolis, 
838 Ind, 76; Huntington v. Breen, 77 
Ind. 29; Linton v. Maddox, 75 Ind. 
A. 449, 130 NE 810; Prineeton v. 
Fields, 72 Ind. A, 278, 125 NE 653; 
Morrissey v. Cleveland, ete., R. Co., 
61 Ind. A, 90, 110 NE 105; Monticello 
v. Condo, 47 Ind, A. 490, 94 NE 893; 
Cochran vy. Shirley, 43 Ind. A. 453, 


87 NE 993; La Fayette v. West, 43 


Ind. A, 325, 87 NE 550; New Castle 
v. Mullen, 43 Ind, A. 280, 87 NE 
146; Indianapolis v. Mullally, 38 Ind. 
A. 125, 77 NE 1132: Indianapolis v. 
Marold, 25 Ind. A. 428, 58 NE 512; 


Citizens’ St. R, .Co. \vi) Ballard, 23 
Ind. A. 151, 52 NE 729; Hunting- 
bursh. Vy. ckunst.: '22") Ind A660 


NE 246; Williamsport v. Lisk, 21 Ind, 
A. 414, 52 NE 628; Frankfort v. 
Coleman, 19 Ind. A. 368, 49 NE 474, 
65 AmSR 412; Salem v. Walker, 16 
Ind. A. 687, 46 NE 90; Noglesville 
Gas, ete., Co. v. Teter, 1 Ind. A, 322; 
27 NE 685. 

Iowa.—Cratty v. Oskaloosa, 191 
fowa 282, 182 NW 208; Travers v. 
Emmetsburg, 190 Iowa 717, 180 NW 
753; Hanson v. Anamosa, 177 Iowa 
101, 158 NW 591: Covert v. Loyilia, 
167 Iowa 163, 149 NW 67; Scurlock 
v. Boone, 142 Iowa 684, 121 NW 369; 
Cook v. Hedrick, 135 Iowa 23, 112 
NW 157; Clark v. Cedar Rapids, 129 
Towa 358, 105. NW. 651; Rea v. Sioux 
Citys V20 Tow.ae "61.5%, (O34 NEW. naa); 
Templin v. Boone, 127 Iowa 91, 102 
NW 789; Hollingworth v. Ft. Dodge, 
125 Towa 627, 101 NW 455; Brown v. 
Chillicothe, 122 Iowa 640, 90 NW 502; 
Harvey v. Clarinda, 111 Towa 528, 
82 NW 994: Graham vy. Oxford; 105 
Towa 705, 75 NW 473: Hall v. Man- 
son, 99 Towa 698, 68 NW 922, 34 
LRA 207: Troxel v. Vinton, 77 Iowa 
90, 41 NW 580; Larsh v. Des Moines. 
74 Towa 512, 38 NW ‘384; Kendall 
v. Albia, 73 Iowa 241, 34 NW 8383; 
Fulliam v. Muscatine, 70 Iowa 436, 
30 NW 861; Ross v, Davenport, 66 
Towa 548, 24 NW 47; Munger v. Mar- 
shalltown, 59 Iowa 763, 13 NW 642; 
Rice v. Des Moines, 40 Iowa 638. 

Kan.—Weaver v. Cherryvale, 102 
Kan. 475, 170 P 997; Spencer v. Kan- 
sas ‘City, 92" Kan 161, (139 Py1020% 
Dunfee v. Tola, 92 Kan, 121, 1389 P 
1029; McCoy v. Wichita, 86 Kan. 
943, 122 P 894: Garnett v. Smith, 
72 Kan. 664, 83 P 615; Horton v. 
Trompeter, 53 Kan. 150, 35 P 1106; 
Langan v. Atchison, 35 Kan. 318, 11 
P38; 57 AmER. 1655) Emporidin. ve 
Schmidling, 33 Kan. 485, 6 P 893; 
Maultby v. Leavenworth, 28 Kan. 
745; Ottawa v. Black, 10 Kan. A, 439, 
61 P 985; Wichita v. Coggshall, 3 
Kan. A. 540, 43 P 842. 

Ky.—Lebanon. v. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016; 
Maysville v. Guilfoyle, 110 Ky. 670, 
62 SW 4938. 23. Kyl 48; Blocher v. 
Dieco, 99 SW 606, 30 KyL 689; West 
Kentucky Tel. Co, v. Pharis, 78 Sw 
917, 25 KyL 1838. 

La.—Lemoine v. 151 
La. 5662, 92 S 58. 

Raa oO v. Holmes, 39 Md. 

Mass.—Agnew v. Franks, 152 NE 
346; Cox v. Boston, 254 Mass, 498, 
150 NE 301; Junkins v. Stoneham, 


Alexandria, 


ee 
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[§ 1854] c. Knowledge of Defect or Danger?*— 
(1) In General. 
street or public way had knowledge of the defect 
or obstruction by reason of which he was injured 
does not, as a matter of law, constitute contributory . 
negligence precluding a recovery, if in view of such 
knowledge he exercised reasonable and ordinary eare 
under the circumstances.”° 
Sutton, 148 Ind. 169, 46 NE 462, 47. 


The mere fact that one using a 


Such knowledge does 


234 Mass, 130, 125 NE 140; Donohue 
Vv. Newburyport, 211 Mass. 561, 98 
NE 1081, AnnCas1913B 742; Page v. 
Weymouth, 207 Mass, 325, 93 NB 644; 
Winship v. Boston, 201 Mass. 273, 
87 NE 600; Wakefield vy. Boston Coal 
Cov, valOz Mass. 527, 83 NE 1116; 
Hynes v. Brewer, 194- Mass, 435, 86 
NE 5038, 9 LRANS 598: St. Germain 
v. Fall "River, 177 Mass, 550, 59 NE 
447; Fox v. Chelsea, 171 Mass. 297, 
50 NE 622; McGuinness y, Worces- 
ter, 160 Mass. 272, 35 NE 1068; Nor- 
wood vy. Somerville, 159 Mass. 105, 
33 NE 1108; Dewire v. Bailey, 131 
Mass. 169, 41 AmR 219; Lyman vy. 
Amherst, 107 Mass, 339; Thomas v. 
Western Union Tel, Co., 100 Mass. 
156; Whittaker v. West Boylston, 97 
Mass, 273; Frost v.. Waltham, 12 
Allen 85; Reed v. Northfield, 13 Pick. 
94, 23 AmD 662. 

Albion, 201 


Mich.—Wadkins _ y. 
Mich. 130, 166 NW 982; Wolver- 
ton vy. Saranac, 171 Mich, 419, 137 
NW 211; Belyea Ve ont Huron, 136 
Mich. 504, 99 NW 740; Vergin v. 
Saginaw, 125 Mich, 499, 84 NW 1075: 
Urtel v. Flint, 122 Mich. 65, 80 NW 
991; Schwingschlegl v. Monroe, paras 
Mich. 683, 72 NW 7; Germaine v. 
Muskegon, 105 Mich. 213, 63 NW 78; 
Argus v. Sturgis, 86 Mich. 344, “48 
NW 1085. 

Minn.—Maki yv, Cloquet, 116 Minn. 
17, 133 NW 80: Lyons v. Red Wing, 
76 Minn. 20, 78 NW 868; Maloy v. 
St. Paul, 54 Minn. 398, 56 NW 94; 
Nichols vy. Minneapolis, 33 Minn, 430, 
23 NW 868, 53 AmR 56; McKenzie 
v. Northfield, 30 Minn. 456, 16 NW 
264; Estelle v. Lake Crystal, 27 Minn. 
243, 6 NW 775; Erd v. Sti Paul, 
22 Minn. 443. 

Miss.—Birdsong v. Mendenhall, 97 
Miss. 544, 52 S 795. 

Mo.—Kiefer v. St. Joseph, 243 SW 
104; Beauvais v. St. Louis, 169 Mo. 
500, 69 SW 1048: Chilton v. St. 
Joseph, 143 Mo. 192, 44 Sw 766 
Graney v. St. Louis, 141 Mo. 180° 
42 SW 941: Flynn v. Neosho, 114 Mo. 
os Re ee Sw 903; Maus v. Springfield, 
101 Mo. 613, 14 SW 630. 20 AmSR 
634: Loewer v. Sedalia, 77 Mo. 431; 
Buesching vy. St. Louis Gaslight Co., 


73 Mo. 219, °39° AmR 503: Smith Vv. 
St. Joseph, 45 Mo. 449; “Cooner v. 
Caruthersville, (A.) 264 SW 46; 


Browning v. Aurora, 190 Mo, A, 477. 
177 SW 685; Lueking vy. Sedalia, 180 
Mo. A. 203, 167 SW 1152; Swails 
v. Caruthersville, 1568)" Mo. AS 1589, 
188 SW 948; Loftis v. Kansas City, 
156 Mo. A. 683, 137 SW 993: Tock- 
stein v. Bimmerle,: 150 Mo. A. 491, 
131 SW 126; Canterbury v. Kansas 
City, 149 Mo. A. 520, 1381 SW 120; 
Howard v. New Madrid, 148 Mo, A 
57, 127 SW 630; Stevens v. Walpole, 
76. Mo. A, 213; ‘Boulton v. Columbia, 
71 Mo. A. 519;’Waltemeyer v. Kansas 
City, 71 Mo. A. 3854; Culverson vy; 
Maryville, 67 Mo. A. 343: Taylor v. 
Springfield, 61 Mo. A, 268; Smith v,. 
Butler, 48 Mo, A, 663; Hedges Vv. 
Kansas City, 18 Mo. A, 62. 

Nebr.—Nicholson v. South Omaha; 
77 Nebr. 710, 110° NW 558; South 
Omaha vy. Taylor, 4 Nebr, (Unoft.) 
757, 96 NW 209. 

N. Y.—Ott v. Buffalo, 1381 N. Y. 
594, 30 NE 67; Shook ie Cohoes, 108 
N, Y: 648, 15 NE 53 Pomfrey Vv. 
Saratoga Springs, 10k Ny, a2 5 OD: 
NE 43; Kenney v. Cohoes, 100 N. piss 
623, 3 NE 189; Bullock v. New York, 
99 SIN Ye 654, 2 NE=1; Niven v. 
Rochester, 76 N. Y. 619: Weed v. 
ee Spa, TG. ING YR 329; Rash- 
koff v. Hrie R. Co, 141 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not necessarily impose upon a traveler the duty to 
refraim from using the way,'’® unless he knows it to 
be practically impassable’? or in such a condition 
that a reasonably prudent person would not at- 
But knowledge of a defect or 


tempt to use it.*® 


624, 126 NYS 489; Mayhood v, New 
York, 119 App. Div. 100, 103 NYS 
856; Beck v. Buffalo, 50 App. Div. 
621 mem, 63 NYS 499; Richardson 
v. Syracuse, 41 App. Div. 118, 58 
NYS 487; McPherson v. Buffalo, 13 
App. Div. 502, 48 NYS 658; Brown 
v. Syracuse, 77 Hun 411, 28 NYS 792; 
Bond v. Smith, 44 Hun 219 [rev on 
other grounds 113 N. Y. 378, 21 NE 
128]; Bancroft v. Newburgh, 22 NYS 
38: Smith v. Ryan, 8 NYS 853 [aff 
130 N. Y. 653 mem, 29 NE 1033 mem]; 
Duncan v. Buffalo, 2 NYS 503; Col- 
burn v. Canandaigua,, 15,NYSt 668 
[aff 114 N. Y. 617 mem, 20 NE 880 
mem]; Thompson v. Albany, 8 NYSt 


518; Gage v. Hornellsville, 2 NYSt 
351. 

N. C.—Seagraves v. Winston, 170 
Ne iG. 618, 8% SH (507: Darden. v. 


Plymouth, 166 N. C. 492, 82 SE 829; 
Russell v. Monroe, 116 N. C. 720, 
21 SE 550, 47 AmSR 823. 

N. D.—Jackson v. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 
75; Ouverson vy. Grafton, 5 N. D. 
281, 65 NW 676. 

Oh.—Shields v. Cleveland, 21 Oh. 
Cie: "Cte Ne 257; Leber v. Kelley 
Island Lime, etc., Co., 21 Oh. Cir, Ct. 
Tis tie Oueecines Dec. 568; Ohliger 
v. Toledo, 20 Oh. Cir. Ct. 142, 10 
Oh. Cir. Dec. 762; Toledo v. Celestia 
At: LObAOCIE,  Ctass08; 8 10h. 
Cir. Dee. 503. 

Okl.—Guthrie v. Thistle, 5 Okl. 517, 
49 P 10038. i 

Pa.—Spencer v. Philadelphia, 276 
Pa. 310, 120 A 131; March v. Phenix- 
ville, 221 Pa. 64, 70 A 274; Steck v. 
Allegheny, 213 Pa. 573, 62 A 1115; 
Merriman v, Phillipsburg, 158 Pa. 
78, 28 A 122; Rufo vy. Philadelphia, 
58 Pa. Super. 638; Shetulski v. Mt. 
Carmel Borough, 57 Pa. Super. Bois 
Patterson v. Philadelphia, 56 Pa. 
Super. 651; Miller v. Montgomery 
Borough, 39 Pa. Super. 597; Cham- 
bers v. Braddock Borough, 34 Pa. 
Super. 407; Leisenring v. Nanticoke 
Borough, 33 Pa. Super. 305; Moore 
yv. Philadelphia, 33 Pa. Super. 194. 

R. I—Hampson v. Taylor, 15 R. I. 
83,8 A 381, 23 Ao f32. 

S. G—Brown v. Southern R. Co., 
111 S. c. 140, 96 SE 701; Kennedy 
vy. Greenville, 78 S. C. 124, 58 SH 
989. : 

S. D.—Stewart v. Watertown, 43 
S. D. 489, 180 NW 945; Snee v. Clear 
Lake Tel. Co., 24 S. D. 361, 123 NW 
729, 

Tex.—Galveston v. Hemmis, 172 
Tex. 558, 11 SW 29, 13 AmSR 828; 
Aqistin: we Ritz, si2etex 39k, 9 SW 
884; Browne v. Bachman, 31 Tex. Civ. 
A. 430, 72 SW 622; San Antonio v. 
Porter, 24 Tex. Civ. A. 444, 59 SW 
922: Houston City St. R. Co. v. Med- 
Tenka, 17 “Lex: Civ. AL 621,443, -8 
1028; Weatherford v. Lowery, (Civ. 
A.) 47 SW 34; Denison vy. Sanford, 2 
Tex. Civ. A. 661, 21 SW 784. 

Utah.—Dwyer v. Salt Lake City, 19 
Utah 521, 57 P 535. 

Vt.—Templeton v. Montpelier, 56 
Vt. 328; Coates v. Canaan, 51 Vt. 131. 

Va.—Danville v. Robinson, 99 Va. 
448, 39 SEH 122, 55 LRA 162. 

Wash.—Fisher v. Anacortes, 109 
Wash. 191, 186 P 271; Chase v. Seat- 
tle, 80 Wash. 61, 141 P 180; Shannon 
y. Tacoma, 41 Wash. 220, 83 P 186; 
McQuillan v. Seattle, 10 Wash. 464, 
38 P 1119, 45 AmSR 799. 

Wis.—Rheinschmidt v. Tomah, 162 
Wis. 242, 155 NW 122; Zoellner v, 
Fond du Lac, 147 Wis. 300, 133 NW 
35; Crites v. New Richmond, 98 Wis. 
55, 73 NW 822; Salzer _v. Milwau- 
kee, 97 Wis. 471, 78 NW 20; Ken- 
worthy v. Ironton, 41 Wis. 647; Kav- 
anaugh v. Janesville, 24 Wis. 618. 

- N. B.—Doherty v. St. John, 26.N. B.. 
§18. 
Ont.—Gordon v. Belleville, 15 Ont. 


MUNICIPAL CORPORATIONS 


'26; Dugas v. St, Catharines, 17 Ont 
WN 361. 

[a] Falling tree.—A traveler in a 
eity street, injured by the fall of 
a tree which was being taken down 
by the city tree warden, is not 
chargeable with negligence because 
he knew the removal was in progress, 
Donohue vy, Newburyport, 211 Mass. 
561, 98 NE 1081, AnnCas1913B 742. 

[b] That the person injured had 
an opportunity to learn of the defect 
or obstruction does not necessarily 
impute negligence. Cox. 2Des: 
Moines, 111 Iowa 646, 82 NW 9938. 


76. Ala.—Whitman’s Fifth Ave. 
Garage Co. v. Ricks, 211 Ala. 527, 
101 S 53. 


Ga.—Harrell v. Macon, 1 Ga. A. 
413, 58 SH 124, 

Ind.—Ft. Wayne v. Breese, 123 Ind. 
581, 23 ‘NE 1038; Evansville, etc., 
R. Coy -v.,.Carvener, 113° Ind, 51,14 
NE 738; Gosport vy. Evans, 112 Ind. 
133, 138 NE 256, 2 AmSR 164; Linton 
v. Maddox, 75 Ind. A. 449, 130 NE 
810; Diffenderfer v. Jeffersonville, 67 
Ind, A. 10, 118 NE 836. 

Iowa.—Van Camp y. Keokuk, 130 
Iowa 716, 107 NW 933. 

Kan.—Spencer vy. Kansas City, 92 
Kan, 162,139 P 1029; 
it eat Ne, v. England, 118 SW 

Mass.—Pomeroy v. 


Westfield, 154 
Mass. 462, 28 NE 899. 

Mo.—Wheat v. St. Louis, 179 Mo. 
572, 78 SW 790, 64 LRA 292; Barr 
v, Hairfax, 156; Mo. A,-296,, 137 Siw 
631; Tockstein v. Bimmerle, 150 Mo. 
A. 491, 131, SW 126. 

N. Y.—Weston vy. Troy, 139 N. Y. 
281, 

N. iby 


34 NE 780. 

D.—Krause v. Wilton, 40 N. 
11, 168 NW 172; Jackson v. Grand 
Forks, 24 N. D. 601, 140 NW 718, 45 
LRANS 75; Ouverson y. Grafton, 5 
N. D. 281, 65 NW 676. 

Pa.—March vy. Pheenixville, 221 Pa. 
64, 70 A 274; Chilton v. Carbondale, 
160 Pa, 463, 28 A 833; Rufo v. Phila- 
delphia, 58 Pa. Super, 638. 

S. D.—Snee v. Clear Lake Tel. Co., 
24 S. D. 361,123 NW 729. 

Wash.—Walters v. Seattle, 97 
Wash. 657, 167 P 124. 

[a] Snow or ice.—(1) Although a 
traveler knows that a sidewalk is icy 
and dangerous to pedestrians, he is 
not required to avoid use of the 
walk, but is merely bound to use rea- 
sonable care proportionate to the dan- 
ger. Linton v. Maddox, 75 Ind. A. 
449, 130 NE 810; Spencer v. Kansas 
City, 92 Kan. 161, 1389 P 1029; Wes- 
ton wv, Troy, 139 N. Y¥. 281, 34 NE 
780. (2) That one falling upon an 
iey crosswalk could see the ice there 
as well as on other’ walks in that 
vicinity did not bar recovery for 
her injuries. Hynes v. Brewer, 194 
Mass. 435, 80 NE 503, 9 LRANS 598. 

77 Carts v. District of Columbia, 
18 D. C. 277; Muller v. District ot 
Columbia, 16 D. C. 286; Farnum v. 
Concord, 2 N. H. 392; Folsom v. Un- 
derhill, 36 Vt. 580. See -Horton v. 
Ipswich, 12 Cush. (Mass.) 488 (hold- 
ing that, if a road was obstructed 
by snow, and plaintiff knew that it 
was dangerous or impassable, but 
persisted in going on, he could not 
recover; but that, if he only knew 
that it was obstructed, but not so 
as to indicate to him that he could 
not pass. with safety, and he met 
with injury in proceeding with due 
care, he might maintain his action). 

78. Ga.—lIdlett v. Atlanta, 123 Ga. 
§21,-52 SE 709: 

Ind.—Linton vy. Maddox, 75 Ind. A. 
449, 130 NE 810. 

La.—Barnes v. New Orleans, 4 La. 
A, 503. A 

‘Mo.—Megson y.. St. Louis, 264 SW 
15; Kiefer v. St. Joseph, 243 SW 104. 

Pa.—Chambers v. Braddock Bor- 
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obstruction is always an important circumstance 
to be considered in determining whether under the 
circumstances of the particular case the party in- 
‘jured exercised ordinary care,’® and in some cases 
it has been held to raise a presumption of neg- 


ough, 34 Pa, Super. 407. 

S. C.—Kennedy v. Greenville, 78 

S. C. 124, 58 SH 989. 
And see cases supra notes 75-77; 

and infra notes 89, 90. 
79. Cal.—McGraw v. Friend, etc., 
Tae Per ey ae Cal. 574, 52 P 1004. 
olo.—Highlands v. Raine, 23 : 
295, 47 (P1283. ae de 
37 


Conn.—Congdon 
aw tne 414, 
7a.—Idlett v. Atlanta, 
51, Sia Baa 123 Ga. 821, 

1.—Mattoon vy. Faller, 217 Ill. 273 
75 NE 387 [aff 117 Ill. A. 65]; Flora 
v. Naney, 136 Ill, 45, 26 NE 645; 
Sandwich y. Dolan, 133 Il. 177, 24 
NE 526, 23 AmSR 598 [aff 34 Ill. 
A. 199], 141 Ill. 430, 31 NE 416 [aff 
42 aT. A. 53]; Bloomington vy. Cham- 
berlain, 104 Ill, 268; Aurora vy. Hill- 
man, 90 Ill, 61; Czerniak y. Chicago, 
161 Ill. A. 360; Mattoon v. Faller, 
117 Ill. A. 65 [aff 217 Ill, 273, 75 NH 
eae Beet as Louis v. Donahue, 77 

. : oomington 
m1, A. 542 g v. Read, 2 

nd.—Boswell v. Wakley, 149 Ind. 
64, 48 NE 637; Bedford v. Neal, 143 
Ind. 425, 41 NE 1029, 42 NE 815; 
Poseyville v. Lewis, 126 Ind. 80, 25 
NE 5938; Columbus vy. Strassner, "424 
Ind. 482, 25 NE 65; Ft. Wayne v. 
Breese, 123 Ind. 581, 23 NE 1038; 
Richmond y. Mulholland, 116 Ind. 1737 
18 NE 832; Gosport v. Evans, 112 Ind. 
138, 13 NE 256, 2 AmSR 164; Hunt- 
ington= Vv. ,Breen,,,77 Ind) 229s. in= 
dianapolis v. Mitchell, 27 Ind. A. 589 
61 NE 947; Huntingburgh v. First, 
22 Ind, A. 66, 538 NE 246; Frankfort 
v. Coleman, 19 Ind. A. 368, 49 NB 
hy 65 saad 412. 

owa.—Templin vy. Boone, 127 Iow: 
91, 102 NW 789; Graham y. Oxford, 
105 Iowa 705, .75 NW 473: Liceaten. 
berger v. Meriden, 100 Iowa 221, 69 
NW 424. 

Kan.—Emporia v. Schmidling, 33 
Kan. 485, 6 P 893; Osborne v. Hamil- 
ton, 29 Kan. 1; Corlett v. Leaven- 
worth, 27 Kan, 673; Osage City v. 
Brown, 27 Kan. 74. 

Mass.—Winship v. Boston, 201 
Mass. 273, 87 NE 600; Dipper v. Mil- 
ford, 167 Mass, 555, 46 NE 122: Whit- 
ford v. Southbridge, 119 Mass. 564; 
Lyman vy. Amherst, 107 Mass. 339; 
Frost v. Waltham, 12 Allen 85; Smith 
v. Lowell, 6 Allen 39; Reed v. North- 
field, 13 Pick. 94, 283 AmD 662. 

Mich.—Wadkins v. Albion, 201 
Mich. 130, 166 NW 982; Church vy. 
Howard City, 111 Mich. 298, 69 NW 
651, 66 AmSR 396; Sias v. Reed City, 
103 Mich. 312, 61 NW 502; Dittrich 
Ne Detroit, 98 Mich. 245, 57 NW 


Minn.—Hudon v. Little Falls, 68 
Minn. 4638, 71 NW _ 678; Kelly v. 
Southern Minnesota R. Co., 28 Minn. 
98, 9 NW_ 588; WHstelle v. Lake 
Crystal, 27 Minn. 243, 6 NW 1775. 

Mo.—Cohn y. Kansas City, 108 Mo, 
387, 18 SW 978; Smith v. St. Joseph, 
45 Mo. 449; Rusher v. Aurora, 71 
Mo, A. 418; Waltemeyer v. Kansas 
City, 71 Mo. A. 354; Foster v. Swope, 
41 Mo. A. 137. 

Nebr.—Orleans y. Perry, 24 Nebr. 
831, 40 NW 417; Plattsmouth v. 
Mitchell, 20 Nebr. 228, 29 NW 593. 
N. H.—Griffin v, Auburn, 58 N. H. 


121, 
N. Y.—Neddo v. Ticonderoga, 77 
Hun 524, 28 NYS 887 [aff 148 N. Y. 


735, 42 NE 725]. 
Oh.—Schaefler v. Sandusky, 33 Oh. 


vy. Norwich, 


St. 246, 31 AmR 533; Ohliger vy. 
Toledo, 20- Oh; . Cir, Ct, “142, 10° Ohe 
Gir. Dee. 762; Moon yv. Middletown, 


14 Oh. Cir. Ct, 498, 7 Oh. Cir. Dee. 


579. 

Okl.—Guthrie vy, Finch, 13 Okl. 496, 
Tide 288. 

Pa.—BHaston v. Neff, 102 Fa, 474, 
48 AmR 2138; Evans v. Brookville, 5 
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ligence on his part.6° The term 


risk’? is sometimes employed in reference to the 
use of a street with knowledge of its dangerous 
condition,’! but this is rightly applicable only to 


master and servant cases, and is 


contract of hiring,®? the question in the class of 
cases here treated being one of contributory negli- 
gence solely,8* except where the injured person is a 


municipal employee.** 


Degree of care required. A traveler with knowl- 
edge of a defect or obstruction in the street or 
sidewalk is required to exercise ordinary care and 


Pa. Super. 298; Erskine v. McNichol, 
13 WklyNC 224: - 
Tex.—Dallas v. Moore, 32 Tex. Civ. 
A. 230, 74 SW 95; Hillsboro v. Jack- 
son, 18 Tex. Civ. A. 325, 44 SW 1010. 
Utah.—Dwyer v. Salt Lake City, 19 
Utah 521, 57 P 535. 


Va.—Charlottesville v. Stratton, 
102 Va. 95, 45 SE 737. 
Wash.—Shannon v. Tacoma, 41 


Wash, 220, 83 P 186; Cowie v. Seattle, 
“92 Wash. 659, 62 P 121. . 
Wis.—Salzer v. Milwaukee, 97 Wis. 
471, 73 NW 20; Kenworthy v. Iron- 
ton, 41 Wis. 647; Kelley v. Fond du 
Lac, 31 Wis. 179; Nicks v. Marshall, 


24 Wis. 139. 

Ont.—Burns y. Toronto, 42 U. C. 
Q. B. 560. 

80. See infra § 2011. 


“81. See cases passim infra this 
section; and §§ 185414-1863. 

82. Linton v. Maddox, 75 Ind. A. 
449, 130 NE 810. See Master and 
Servant §§ 882-1024. 


83. Linton vy. Maddox, supra. 
84. See supra § 1714. ; 
85.. Ala.—Whitman’s Fifth Ave. 


Garage Co. v. Ricks, 211 Ala. 527, 
101 S 53; Vance v. Morgan, 198 Ala, 
149, 73 S 406; Montgomery St. R. 
Co, v. Smith, 146 Ala. 316, 39 S 757; 
Birmingham v. Starr, 112 Ala. 98, 
20 S 424. ‘ 

D. C.—Swart v. District of Colum- 
bia, 17 App. 407. : : 

Ill.—Wallace v. Farmington, 231 
Till. 232, 83 NE 180; Bloomington v. 
Chamberlain, 104 Ill. 268; Swalm v. 
Joliet, 219 Wl. A. 123; Richmond v. 
Marseilles, 190 Ill. A. 227; Andrews 
v. White Hall, 184 Ill. A. 298; Wein- 
berg v. Chicago, 172 Ill. A. 77; Hora- 
burda v. Chicago, 154 Ill. A. 627; 
Owen v. Chicago, 10 Ill. A, 465. 

Ind.—Gosport v. Evans, 112 Ind. 
133, 13 NE 256, 2 AmSR 164; Linton 
v. Maddox, 75 Ind. A. 449, 130 NE 
810; Monticello v. Condo, 47 Ind. A. 
490, 94 NE 893; Cochran v. Shirley, 
43 Ind. A. 453, 87 NE 993; New Castle 
v. Mullen, 43 Ind. A. 280, 87 NE 
146; Indianapolis v. Mullally, 38 Ind. 
A. 125, 77 NE 1132; Salem v. Walker, 
16 Ind. A. 687, 46 NE 90. 


Iowa.—Stevens v. Chariton, 184 
Iowa 59, 168 NW 310; Covert v. 
Lovilia, 167 Iowa 163, 149 NW 67; 


Clark v. Cedar Rapids, 129 Iowa 358, 
105 NW 651. 

Kan.—Weaver v. .Cherryvale, 102 
Kan. 475, 170 P 997; Spencer v. Kan- 
Sas: City{c92) Kan, 1615. 1397p. 1029: 
Dunfee v. Iola, 92 Kan. 121, 139 P 
1029; McCoy v. Wichita, 86 Kan. 943, 
122 P 894, 

Ky.—Knepfle v. Lauffer, 182 Ky. 
514, 206 SW 788; Louisville v. 
Vaughn, 180 Ky. 681, 203 SW 546. 

Mich.—Sargeant y. Detroit, 156 
Mich. 291, 120 NW 792; Dittrich v. 
Detroit, 98 Mich. 245, 57 NW 125. 

Mo.—Waldmann v. Skrainka Constr. 
Co:, 289 Mo. 622, 283 SW 242; Wheat 
v. St. Louis, 179 Mo. 572, 78 SW 790, 
64 LRA 292; Roberts v. St. Joseph, 
(A.) 185 SW 1197; Morgan v. Kirks- 
ville, (A.) 179 SW 755; Lueking v. 
Sedalia, 180 Mo. A. 203, 167 SW 1152; 
Wallower v. Webb City, 171 Mo. A. 
214, 156 SW 48; Border v. Sedalia, 
161 Mo. A. 633, 144 SW 161; Howard 
v. New Madrid, 148 Mo. A. 57, 127 
SW 630; Combs v. Kirksville, 134 Mo. 
A. 645, 114 SW 1158. 


os 


MUNICIPAL CORPORATIONS 


‘Cassumption of 


the result of a 


See Ee ed) NT al oy a a a 
(aa - a ie ™s.. 
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prudence in proportion to the known danger ;°> and 
such knowledge will hold him to a higher degree 
of caution than if he were ignorant of the defect 
or obstruction,®® although it does not require ex- 
traordinary care.®* 
use reasonable care to avoid known defects, which 
care must be increased in proportion to his knowl- 
edge of the risk.®® 


As otherwise stated, he must 


Thus a person is guilty of con- 


tributory negligence precluding a recovery, notwith- 


| Nebr.—Nicholson v, South Omaha, 
| 77 Nebr. 710, 110 NW 558. 

N. J.—Reilly v. B. S. Janney, Jr. & 
Cofmine:, (Sup) i) fas) 2 Aa 66. 

N. Y.—Galvin v. New York, 112 
N. Y. 223, 19 NE 675; Nessler v. New 


York House Wrecking Co., 156 App. 
Div. 348, 141 NYS 458; Koch v. 
Edgewater, 14 Hun 544; Quirk v. 


Bradley Contracting Co., 97 Misc. 368, 
161-NYS 296. 

Oh.—Toledo v. Smith, 13 Oh. Cir. 
Ct NES. 504 82 One Cire Cte lade 

Ss. C.—Brown y. Southern R,. Co., 
111 S. GC. 140, 96 SE 7Ot. 

Ss. D.—Stewart v. Watertown, 43 
S. D. 489, 180 NW 945. 

Tenn.—Nashville vy. Patton, 2 Tenn. 
Civ. A. 515. 

Va.—Bedford City v. Sitwell, 110 
Va. 296, 65 SHE 471. 

Wash.—Thompson v. Bellingham, 
112, Wash. 583, 192 P.952, 19 ALR 
864; Fisher v. Anacortes, 109 Wash. 
191, 186 P 271; Chase v. Seattle, 80 
Wash. 61, 141 P 180; Hammock y, 
Tacoma, 44 Wash. 623, 87 P 924. 

W. Va.—Post v. Clarksburg, 74 W. 
Va. 48, 81 SE 562, 52 LRANS 773. 

Ont.—Gordon y. Belleville, 15 Ont. 
26; Huth v. Windsor, 9 OntWN 114 
rem app 34 Ont. L. 245, 8 OntWN 


i 

{a] MDlustration.—A city is nat li- 
able for death, from the operation 
of an elevator constructed in a side- 
walk with the city’s permission, of 
a person who, seeing it was raised, 
projects a portion of his body under 
the elevator and is killed by its 
descent. Post v. Clarksburg, 74 W. 
Va. 48, 81 SE 562, 52 LRANS 778. 


86. Colo.—Denver v. Hubbard, 29 
Colo.’ 529, 69. P-- 508. 
Del.—Solomon v. Philadelphia, etc., 
R® Co 23° Dells! 214277 Al OMe Col. 
bourn v. Wilmington, 20 Del, 443, 56 
A 605. 

A a kee vi Sioliet;’ 29 Tl, 2Ay 
123. 

Iowa.—Hoover v. Mapleton, 110 
Iowa 571, 81. NW 776; Hanlon v. 


Keokuk, 7 Iowa 488, 74 AmD 276. 


Kan.—Kinsley v. Morse, 40 Kan. 
BITS 200 12172 
Ky.—West Kentucky Tel. Co. v. 


Pharis, 78 SW 917, 25 Kyl 1888. 

N. Y.—Walsh v. Central New York 
Tel: “etes Co... PTGS Ne MYe L639 C87 NIB 
146; Turner v. Newburgh, 109 N, Y. 
301, 16 NE 344, 4 AmSR 453; Hollo- 
way v. Lockport, 54 Hun 153, 7 NYS 
363; Henry v. New York, 119 App. 
Div. 432, 104 NYS 440; McDonald v. 
Holbrook, etc., Contracting Co., 105 
App, Div. 90, 98 NYS 920. 

Oh.—Ohliger v. Toledo, 20 Oh. Cir. 
Ct.” 142;:10 ‘Oh. Cir!’ Dec; “7.62. 

Pa.—Lane v. Dickinson, 276 Pa. 
306, 120 A 264, ; 

Va.—Gordon v, Richmond, 88 Va. 
436, 2 SE 727. 


Wash.—Richardson v. Seattle, 97 
Wash. 521, 166 P 1131; Chase v. 
Seattle, 80 Wash. 61, 141 P 180. 

Wis.—Collins v. Janesville, 107 


Wis 436, 83 NW 695. 

[a] The fact that a sidewalk is 
slippery because of weather condi- 
tions calls for additional caution on 
the part of a pedestrian using it. 
Lane vy. Dickinson, 276 Pa. 306, 120 
A 264. 

87. Ind.—Huntington vy. Green, 77 
Ind. 29. 


standing defendant’s negligence where, knowing of 
the defect or obstruction, he fails to exercise ordi- 
nary care in passing or avoiding it;8® as where 


Iowa.—Hanlon vy, Keokuk, 7 Iowa 
488, 74 AmD 276. 

Kan.—Kinsley v. Morse, 40 Kan. 
57%, 20 SPezais 

Mass.—McGuinness_ v. Worcester, 
160 Mass. .272; 35 NE 1068. 

Wis.—Koch v. Ashland, 88 Wis. 
oO eek 990. “ 

4 oberts v. St. Joseph, (Mo. A, 
185 SW 1197; Knight v. ae Gite, 
138 Mo, A. 153, 119 SW 990. ‘ 
i a.—Montgomer 
195 Ala, 362,/70°S 634-500) oe 

Cal.—Mora v. Favilla, 186 Cal. 199, 


199 P 17; Davis v. California St. 
coe Rie Core 105° Calista aaa 


Colo.—Colorado City v. H ; 
Colo. 336, 138 P24. pou 8 
el.—Green v. Newark, 21 Del. 

62 A 792. ay ae 

D. C.— District of Columbia vy, Ash- 
ton, 14 App. 571; Howes v. District 
of Columbia, 2 App. 188: Corts v. 
District of Columbia, 18 D. C. 277. 

Til.— McQuaid v. Warsaw, 201 Ill. 
A. 136; Highland Park v. Gerkin, 122 
il. A. 149; Dehlinger v. Chicago, 

. A, 314; Sumner v. Scaggs, 
52 Ill, A. 551; Aurora v. Brown, 12 
Ill. A, 122: [aff 109 Til, 165]. 

Ind.—Plymouth v. Milner, 117 Ind. 
324, 20 NE 235; Evansville v. Christy, 
29 Ind. A. 44, 63 NE 867. 

Iowa.—Gribble v. Sioux City, 38 
Iowa 390. 

Ky.—Knepfle v. Lauffer, 182 Ky. 
514, 206 SW 788; Louisville Gas Co. 
Veseutereee 106 SW 826, 32 KyL 

La.—Whalon v. Sewerage, etc., Bd., 
P42"Uia., \T35, “TTS. 520. 

Md.—Burns vy. Baltimore, 138 Md. 
582, 115 A 111. 

Mich.—Hodge v. St. 146 
Mich. 1738, 109 NW 252. 

Mo.—O’Neill v. St. Louis, 292 Mo. 
656," 2389 0 SW. 94°" Waldmann "vi 
Skrainka Constr. Co., 289 Mo. 622, 233 
PA 242; Hamra v. Helm, (A.) 281 SW 

N. Y.—Weston v. Troy, 139 N. Y 
281, 34 NE 780; Dubois v. Kingston, 
102 N.. ¥.°219, 6 NE 273, 55 AmR 
804; Reck v. Uvalde Asphalt Co., 159 


Louis, 


App. Div. 736, 144 NYS 917; Mc- 
Hugh v. Inter-State Pav. Co., 121 
App. Div. 517, 106 NYS 165; Mc- 


Ginnis v. Hyman, 68 Misc. 316, 117 
NYS 202; Finnegan v. Sunkenberg, 
145 NYS 1087; Savaryn v. New York, 
145 NYS 54. 

N. C.—Ovens y. Charlotte, 159 N. C.. 
332, 74 SE 748. 

Pa.—Shepherd vy, Philadelphia, 279 
Pa. 338, 123 A 790;:Bookwalter v. 
Mt. Union, 258° Paw 209, 10d CA robiss 
Kennedy v. Philadelphia, 220 Pa. 273, 
69 A 748, 17 LRANS 194; Barnes v. 
Sowden, 119 Pa. 538, 12 A 804; Sut- 
ton y. Philadelphia, 69 Pa. Super, 125; 
Hentz v. Somerset, 2 Pa. Super. 225. 

Porto Rico.—Paitel de Morsomme 
v. Yauco, 4 Porto Rico Fed. 98. 

S. D.—Heather v. Mitchell, 47 S. D. 
281, 198 NW '° 3858. 

Tex.—Butler vy, Conroe, (Ciy, A.) 
218 SW_ 557. 

Va.—Bedford City v. Sitwell, 110 
Va. 296, 65 SE 471; Roanoke v. Har- 
rison, 19 SE 179. 

Wash.—Chase vy, Seattle, 80 Wash. 


CLAS INP? 0; 
W. Va.—Corbin v. Huntington, 74 
Wi Via! ATS 8 205 LSB 238 5! Pe stirive 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the known defect or obstruction was of sueh a dan- 
gerous character that a prudent man, knowing of 
its existence, would not assume the hazard of en- 
countering it, but the injured person voluntarily at- 
tempted to use or pass along where the defect or 
But a recovery is not barred 
where, notwithstanding such knowledge, the person 
injured exercised care and prudence in proportion 


obstruetion was.?° 


Clarksburg, 74 W, Va. 48, 81 SE 562, 
52 LRANS 773. 

Wis.—Collins v. Janesville, 111 
Wis. 348, 87 NW 241, 1087; Cooper 
v. Waterloo, 98 Wis. 424, 74 NW 115. 

Alta.—Wilson v. Progress, 16 Alta, 
L. 265, 59 DomLR 4138, [1912] 2 West 
Wkly 121. 
eA B.—Gilmor v. St. John,.28 N. B. 

oO. 

Ont.—Belleisle v. Hawkesbury, 8 
Ont. L. 694, 4 OntWR 271; Burns v. 
Toronto, 42 U. C. Q. B. 560. 

90. U. S.—Mosheuvel v. District 
of Columbia, 191. U._S. 247, 24 SCt 
57,- 48, LG. ed. 170s District of Co- 
lumbia v. Moulton, 182 U. S. 576, 
21 SCt 840,.45 L. ed. 1287 [rev 15 


App. 363]; Werthner v. Girard Ave. 
Farmers’ Market Co., 218 Fed. 364, 
134 CCA:172, 


Cal.—Mora v, Favilla, 186 Cal. 199, 
OSE et i. 35 


Conn,—Fox 
Conn, 204. 

Del.—Stidham vy. Delaware City, 22 
Del.- 359, 67 A 175; Colbourn v. Wil- 
mington, 20 Del. 4438, 56 A 605. 

D. C.—District of Columbia y. Ash- 
ton, 14 App. 571; District of Colum- 
bia v. Brewer, 7 App. 113. 

Ga.—Samples v. Atlanta, 95 Ga. 
110, 22 SH 135; Sheats v. Rome, 92 
Ga. 535,-17 SE 922; Branan v. May, 
17 Ga. 136; Holliday v. Athens, 10 
Ga. A. 709, 74 SE 67. 

Ill.—Lovenguth vy. Bloomington, 71 
Tll, 238; Lockport v. Licht, 113 Ml. 
Al G18, 123. Di -Agn426) frev. 221 -Tll. 
35, 77.NE 581); Chicago v., Rith- 
ardson, 75 Ill. A. 198; Macomb v. 
Smithers, 6 Ill. &. 470. 

Ind.— Ft. Wayne v. Breese, 123 Ind. 
581, 23 NE 1038; Gosport v. Evans, 
122° Ind. .133,-138 NE-256, 2 AmSR 
164; Crown Point v. Thompson, 31 
Ind, A. 195, 65 NE 138, 67 NE 555; 
Salem v. Walker, 16 Ind. A. 687, 46 
NE 90; Bloomington v. Rogers, 9 
Ind. A. 230, 36 NE 439. 

Iowa.—Beirness v. Missouri Val- 
ley, 162 Iowa 720, 144 NW 628, 51 
LRANS 218; Reynolds y. Centerville, 
151 Iowa 19, 129 NW 949; Cook v. 
Hedrick, 135 Iowa 238, 112 NW 157; 
Templin v. Boone, 127 Iowa 91, 102 


v. Glastenbury, 


NW 789; Barce v. Shenandoah, 106 
Towa 426, 76 NW 747; Nichols v. 
Laurens, 96 Iowa 3888, 65 NW 335; 


Troxel v. Vinton, 77 Iowa 90, 41 NW 
580. 


Kan.—Corlett v. Leavenworth, 27 
Kan. 673 
Ky.—Henderson y. Burke, 44 SW 


4295 OU yan 78 1 
Me.—Keyes_ v. Second Baptist 
Church, 99 Me. 308, 59 A 446; Lane 
v. Lewiston, 91 Me. 292, 39 A 999; 
Merrill v. North Yarmouth, 78 Me. 
200, 3 A 575, 57 AmR 794. 
Md.—Baltimore vy. Holmes, 39 Md. 


243, 
Mass.—Chapman v. Boston, 252 
Mass. 404, 147 NE 840; Torphy v. 


Fall River, 188 Mass. 310, 74 NE 465; 
Casey v. Fitchburg, 162 Mass. 
38 NE 499; Norwood v. Somerville, 
159 Mass. 105, 33 NE 1108; Hayes 
v. Hyde Park, 153 Mass. 514, 27 NE 
522, 12 LRA 249; Mahoney v. Metro- 
politan R. Co., 104 Mass. 73; Thomas 
v. Western Union Tel. Co., 100 Mass, 


156; Smith v. Lowell, 6 Allen 39; 
Rindge v. Coleraine, 11 Gray 157; 
Horton v. Ipswich, 12 Cush. 488; 


Raymond v. Lowell, 6 Cush. 524, 53 


AmD 57; Thompson vy. Bridgewater, 
7 Pick. 188. 

Mich.—Patow v. Oakwood, 176 
Mich, 351, 142 NW _575: Grandorf 
VanDetroit Citizens’ Sty RAvCo, 113 
Mich. 496, 71 NW 844; Black v. 
Manistee, 107 Mich. 60, 64 NW 868; 


321, | 


Germaine yv. Muskegon, 105 Mich. 
213, 68 NW 78. 
Minn.—Friday v. Moorehead, 84 


Minn. 2738, 87 NW 780. 
Miss.—Meridian v. Hyde, 11 S 108. 
Mo.—Craine v. Metropolitan St. R. 

Co., 246 Mo. 398, 152 SW 24; Wheat 

v. St. Louis, 179 Mo. 572, 78 SW 790, 

64 LRA 292; Buesching v. St. Louis 

Gaslight Co., 73 Mo.-219, 29 AmR 

503; Snyder v. Kansas City, 218 Mo. 

A. 24, 262 SW 695; Morgan v. Kirks- 

ville, (A.) 179 SW 755; Howard v. 

New Madrid, 148 Mo, A. 57, 127 SW 

G30; Ray v. Poplar Bluff, 70 Mo. A, 

252. 

N. H.—Griffin v. Auburn, 58 N. H. 
121; Hubbard v. Concord, 35 N. H. 
52, 69 AmD 520. 

N. Y.—Morrell -v. Peck, 88 N. Y. 
398; Evans y. Utica, 69 N, Y. 166, 
25 AmR 165; Heffern v. Haverstraw, 
143. ADD a DiWe «bet, Le Sue IN Yas au3 09! 
Kleng v. Buffalo, 72 Hun 541, 25 NYS 
445 [aff 156 N, Y. 700 mem, 71 NE 
1091 mem]; Adelman v. Uvalde As- 
phalt Pav. Co., 102 Misc. 515, 169 
NYS 167; Sandman vy. Baylies, 21 
Mise. 523, 47 NYS 783; Roe v. Crim- 
mins, 10 Misc. 711, 31 NYS 807 [rev 


8 Misc. 496, 28 NYS 750, and aff 
155 N. Y. 690 mem, 50 NE 1122 
mem]; Conneughton v. Brooklyn, 7 


Mise. 289, 27 NYS 888; Harrigan v. 
Brooklyn, 16 NYS 743. 

N. D.—Moeller v. Rugby, 30 N. D. 
438, 153 NW 290. 

Oh.—Schaefler v. Sandusky, 33 Oh. 
St. 246,. 345 JAmR 5335, Adams)? v. 
Zanesville, 14 Oh. A. 53; Cincinnati 
Vv. Hiles, 3, Oh. As, 319,. 20. Oh. \Cir. 
S. 106; Toledo v. Smith, 13 
mCi eae Se DOs eae Dene Cie 
Ct. 141; Bond Hill v. Atkinson, 16 
Oh. Cir, Ct, 470,.9 Oh. Cir. Dec. 185. 

Pa.—Stemmler y. Pittsburgh, 287 
Pa, 365, 135A 100; Nolan yv. Pitts- 
burgh, 272 Pa. 217, 116 A 157; Well- 
man v. Susquehanna Depot, 167 Pa. 


239, 31 A 566; Bloomsburg Steam, 
ete., Co. v. Gardner, 126 Pa. 80, 17 
A 521; Pittsburgh Southern R. Co. 


v. Taylor, 104 Pa. 306, 49 AmR 580; 
Erie v. Magill, 101 Pa. 616, 47 AmR 
739. 

Tex.—Houston, etc., R. Co. v. Dunn, 
17 Tex. Civ. A. 687, 42 SW 250, 53 
SW 607. 

Va.—Winchester v. Carroll, 99 Va. 
727, 40 SE 37; Danville v. Robinson, 
99 Va. 448, 39 SH 122, 55 LRA 162; 
Lynchburg v. Wallace, 95 Va. 640, 29 
SE 675. 

Wash.—Hurley v. Spokane, 126 
Wash. 213, 217 P 1004; Stockdale v. 
Renton, 122. Wash. 172, 210 P 360; 
Shannon vy. Tacoma, 41 Wash. 220, 
83 P 186. 

Wis.—De Pere v. Hibbard, 104 Wis. 


666, 80 NW 938; Groundwater v. 
Washington, 92 Wis. 56, 65 NW 871; 
Welsh v. Argyle, 89 Wis. 649, 62 
NW 517 


Eng.—Clayards v. Dethick, 12 Q. B. 
439, 64 HCL 439, 116 Reprint 932. 

Ont.—Hammill v. Grand Trunk R. 
Co., 8 OntWR 434. 

[a] Rule applied.—(1) Where 
plaintiff who had been standing for 
about an hour and a half in a street 
within two feet of an unguarded 
trench, looking at election returns 
displayed at certain newspaper of- 
fices, was pushed into the trench by 
the surging of the crowd when a 
car passed, it was held that he could 
not recover for the injury resulting 
therefrom since he had voluntarily 
exposed himself to a known danger. 
Roe v. Crimmins, 10 Mise. 711, 31 
NYS. 807 faff 155 N.-Y..690 mem; 90 
NB 1122 mem]. (2) Where a flag- 
stone had been removed from a part 
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to the danger, with a reasonable belief that he could 
avoid the danger,®! and there was no other reason- 
ably safe or convenient way to use,®” or the way was 
ordinarily used by travelers.%? 

Right to assume safety. The usual right to as- 
sume that a street is in a safe condition for travel” 
does not ordinarily exist when a traveler knows of 
a defect or obstruction,®® although it has been held 


of a sidewalk and placed upon an 
adjoining flagstone, but an undis- 
turbed and unobstructed place sey- 
eral feet wide was left, it was held 
that a traveler who unnecessarily 
attempted to step over the flagstone, 
instead of using the safe passageway 
afforded by the undiSturbed part of 


the sidewalk, was negligent and 
could not recover for injuries caused 
by passing over the flagstone. 


Whalen v. Citizens’ Gas Lignt Co., 
151 N. Y. 70, 45 NE 363. (3) Where 
a street car passenger, having knowl- 
edge of the existence of a hole in 
the street, steps into it in alighting 
and is injured, the direct cause or 
the accident is not the negligence 
of the city, but the passenger’s con- 
tributing negligence in not observing 
proper care in using the street. Cin- 
cinnati v. Hiles, 3 Oh, A. 319, 20 Oh. 
Cire CtsuN-—S:, 106. 

Choice of ways see infra § 1856. 

_ Use of street closed to travel sce 
infra note 99. 

91. U. S.—Mosheuvel v. District 
of Columbia, 191 U. S. 247, 24 SCt 57, 
48 L, ed. 170. 

Conn.—Lucy yv. Norwich, 93 Conn. 
545, 106 A 762. 

Ind.—Gosport v. Evans, 112 Ind. 
133, 13 NE 256, 2 AmSR 164. 

Iowa.—Lundy vy. Ames, 209 NW 
427; Covert v. Lovilia, 167 Iowa 163, 
149 NW 67. : 

La.—Lemoine yv. Alexandria, 151 
La. 562, 92 S 58. 

Mo.—Cooper y. Caruthersville, (A.) 
264 SW 46; Bullard vy. Independence, 
(A.) 176 “Sw .1066; Swails vo: Cas 
ruthersville, 158 Mo. A. 589, 138 
SW 948; Loftis v. Kansas City, 156 
Mo. A. 683, “137 SW 9938: Barr’ v. 
Fairfax, 156 Mo. A. 295, 1387 SW 631; 
Tockstein v. Bimmerle, 150 Mo, A. 
491, 131 SW 126. 

Pa.—Stemmler vy, Pittsburgh, 287 
Pa. 365, 135 A 100; Green vy. Holidays- 
burg, 236 Pa. 430, 84 A785: Shetul- 
ski v. Mt. Carmel Borough, 57 Pa. 
Super. 85. 
igas ine ogg v. Alliston, 19 Ont. 

92. Ala.—Montgomery y. Wright, 
72 Ala. 411, 47 AmR 422. 

Conn.—Lucy v. Norwich, 93 Conn, 
545, 106 A 762. 

Ill.—Aurora v. Dale, 90 Ill. 46. 

Ind.—Albion v. Hetrick, 90 Ind. 545, 
46 AmR -230. See also Linton v. 
Maddox, 75 Ind. A, 449, 130 NE 810 
(a pedestrian is not contributorily 
negligent because she used an icy 
sidewalk instead of tHe path beside 
it where there is no evidence as to 
the condition of the path). 

Iowa.—Tuttle v. Clear Lake, 102 
NW 136; Bailey v. Centerville, 115 
Iowa 271, 88 NW 379. : 

Oh.—Smith y. Toledo, 11 Oh. Cir. 
(Che IN GMS ares GNe enrd mere Leach. 

Wash.—Walters v. Seattle, 97 
Wash. 657, 167 P 124. 

Choice of ways see infra § 1856. 

93. Montgomery v. Wright, 
Ala. 411, 47 AmR 422, 

94. See supra § 1851. 

95. Cal.—McGraw v. Friend, etc., 
Lumber Co., 120 Cal. 574, 52 P 1004. 

Del. — Solomon v. Philadelphia, 
OUCH va OOnm eo Del wail eleeeAL Oi Oye 
White v. People’s R. Co., 22 Del. 476, 
72. A 1059. 

Ill.—Kewanee v. Depew, 80 Til. 119; 
Garman v. Waverly, 166 Ill. A, 399. 

Mo.—O’Neill y. St. Louis, 292 Mo. 
656, 2389 SW 94; Waldmann =v. 
Skrainka Constr. Co., 289 Mo. 622, 233 
Sw 242; Hamra v. Helm, (A.) 281 
SW 1038; Eisele v. Kansas City, (A.) 
237 SW 873; Howard v. New Madrid, 
148 Mo. A. 57, 127 SW 6380. 
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that he has the right to assume that an obstruction 
of which he knows is not dangerous, unless he is 
warned to the contrary, or the danger is apparent 
upon a casual inspection ;°° and in some cases,*? but 
not in all,®® he may rightfully act on the assump- 
tion that ’the municipality has, in the exercise of 
its duty, remedied the defect and obviated the 


danger. 
Use of street closed to travel. 


tributory negligence.®® 


Mont.—O’ pee v. Butte, 36 Mont. 
493, 93 P 643 

N. Y.—Whalen v. Citizens’ Gas 

Light Co., 151 N. Y. 70, 45 NE 363; 


Chisholm vy. State, 144 INE he 246, 
36 NE 184; Weston v. ‘Troy, 139 
Neo ke Ol 84 INE 7802 OROSetS. Ve 


Rome, 96 App. Div. 427, 89 NYS 130; 
Williams v. Port Leyden, 62 App. 
Div. 490, 70 NYS 1100; Scanlon v. 
Watertown, 14 App. Div. 1, 43 NYS 
618; Neddo v. Ticonderoga, 77 Hun 
524, 28 NYS 887 [aff 148 N. Y. 735 
mem, 42 NE 724 mem]. 

D.—Moeller v. Rugby, 30 N. D. 
438, 153 NW 290. 

Or.—_Webb v. Hintz, 52 Or. 444, 97 
PLrioo. 

Pa.—Davis v. Wilkes-Barre, 286 
Pa, 488, 1384 A 105. 

Tenn.— Nashville v. Patton, 2 Tenn. 
ivi’ APs. 

Wash.—Thompson vy. Bellingham, 
112 Wash. 583, 192 P 952, 19 ALR 
864; Cowie v. Seattle,“22 Wash. 659, 
62 P 121. 

“In discussing the matter of con- 
tributory negligence, in so far as 
that doctrine applies to travelers 
upon the sidewalks of a city, there 
are two lines of authorities in this 
as well as in other states. The 
line of demarkation between the two 
is clear and distinct. We have in 
one line of cases the fact that the 
traveler had previous knowledge of 
the defect in the sidewalk, and in 
the other line there is absent the 
fact of previous knowledge. In the 
first class of cases the traveler can- 
not rely upon the presumption that 
the city has performed its duty, and 
that the sidewalk is in a reasonably 
safe condition to be used by the ex- 
ercise of ordinary care and prudence, 
because such traveler has knowl- 
edge to contrary. With knowledge 
that the sidewalk is not reasonably 
safe, he cannot rely upon the legal 
fiction of a presumption that the 
city has performed its duty, and that 
the sidewalk is reasonably _ safe. 
With knowledge upon the part of 
the traveler to the effect that the 
sidewalk is not reasonably safe, there 
is no place in the case for the pre- 
sumption aforesaid.” Megson v. St. 


Louis, (Mo.) 264 SW 15, 18. 

96. Atchison v. Plunkett, 8 Kan. 
AL e085" DO) en. O00. 

97. Ida—Muir v. Pocatello, 36 


Ida. 532, 212 P 345. 
Ind.—EHast Chicago v. Gilbert, 59 
Ind. A. 613, 108 NE 29, 109 NE 404. 


La.—Robertson v. Jennings, 128 
Wa, 095; POLS oe lO. 

Mich.—Finn v. Adrian, 93 Mich. 
504, 53 NW 614. 

Mo.—Deland v. Cameron, 112 Mo. 
AS 104, “8h OSiIW. 2 597) Bradley vy, 
Spickardsville, 90 Mo. A. 416. 

N. Cr mene" v. Winston, 118 
N. C. 662, 24 SH 421, 

Oh.—Durbin v. Napoleon, 21 Oh. 


A person who is 
ihjured while attempting to use a street which is 
barricaded and closed to travel is guilty of con- 
But a traveler may be jus- 
tified in thinking that a notice that a street is 
closed, placed on a barrier, is no broader than the 
barrier itself, and that only that part of the street 
which is actually shut off is intended to be eclosed.* 
[§ 185414] (2) Nature and Extent of Knowledge, 
Temporary Forgetfulness, or Mistake. 
-is not precluded from recovery because he knew 
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of the defect or obstruction, where his knowledge 
was remote,” or imperfect,’ or insufficient to give a 
full appreciation of the danger,* as where he knew 
of the generally defective condition of the way, but 
had no knowledge of the particular defect which 
caused the injury.°® 
the defect or obstruction, without adequate ku vw}- 


In other words, knowledge of | 


edge of the danger in using the way, is insufficient 


A traveler 


Cir. 'Ct.1160; 1 -Oh. Cir, Dec. 584. 

Wis.—Simonds v. Baraboo, 93 Wis. 
40, 67 NW 40, 57 AmSR 895. 

{a] Illustration.—A person was 
held not negligent in attempting to 
cross a Street at a crossing, merely 
because he knew that the crosswalk 
was torn up eight days before, he 
having a right to presume that it 
had been repaired. Finn v. Adrian, 
93 Mich. 504, 53 NW 614. 

98. Lynchburg v. Wallace, 95 Va. 
640, 29 SE 675 (holding that one 
cannot assume after the lapse of sev- 
eral days that ice on a sidewalk has 
been removed by the city, where the 
weather has been cold in the mean- 


time). 
99. Knepfile v. Lauffer, 182 Ky. 
514, 206 SW 788; Barrickman v. 


Louisville, 159 Ky. 431, 167 SW 151; 
Cody v. Boston, (Mass.) 154 NE 753; 
Chapman v. Boston, 252 Mass. 404, 
147 NE 840. 

[a] Rule applied.—(1) Where a 
municipality had closed a street for 
repairs and placed barriers and lights 
thereon, it is not liable for injuries 
to a traveler who knew of the ob- 
struction, because during a storm the 
lights were extinguished. Barrick- 
man v. Louisville, 159 Ky. 431, 167 
SW 1651. (2) Where a city and a 
street car company, while paving a 
street at a crossing, placed suitable 
barriers to warn the public that the 
street was closed to travel, they were 
not liable to plaintiff, who passed 
such barriers on a bicycle and was 
injured by falling over an obstruc- 


tion onto the street car tracks. Mac- 
Farlane v. Boston Bl.’ R. Co., 194 
Mass, 183, 80 NE 447. 

1. Stoliker v. Boston, 204 Mass. 


522, 90 NE 927. 

[a] This rule applies to cases in 
which the road is improved for pub- 
lic travel, but only a part of its 
width is shut off, and applies more 
forcibly in a crowded street, where 
on the apparent indications a part of 
the width thereof is not only not 
shut off, but according to the indica- 
tions on the surfacé of the ground 
has been purposely left open for 
travel. Stoliker v. Boston, 204 Mass. 
522, 90 NE 927. 

2. Osier v. Consumers Co., 42 Ida. 


789, 248 P 488 (must be present 
knowledge); Dewire v. Bailey, 131 
Mass. 169, 41 AmR 219; Vergin v. 


Saginaw, 125 Mich. 499, 84 NW 1075. 

8. St. Germain v. Fall River, 177 
Mass. 550, 59 NE 447; Roberts v. 
Piedmont, 166 Mo. A. 1, 148 SW 119. 

{a] General familiarity.—A pedes- 
trian is not chargeable with knowl- 
edge of a danger in a street by the 
mere fact of her former residence in 
the city or her general familiarity 
with the streets thereof. Roberts v. 
Piedmont, 166 Mo. A. 1, 148 SW 119. 
Acne ee v. Oquawka, 200 Ill. 


to charge the traveler with contributory negligence.® 
So knowledge that a sidewalk is defective does 
not necessarily impute knowledge of a defect at a 
particular point;’ and a pedestrian knowing of the 
torn-up condition of a street is not charged with 
knowledge of the condition of the sidewalk parallel- 
ing such street.® 

Temporary forgetfulness of defect. 
erally held that temporary inattention to, or forget- | 
fulness of, a known defect does not of itself con- 
stitute contributory negligence,® if such forgetful- 


It is gen- — 


Ind.—Albion vy. ” Hetrick, 90 Ind. 
545, 46 AmR 230. 

Towa.—Stevens v. Chariton, 184 
Iowa 59, 168 NW 310; Van ‘Camp 
A pete 130 Iowa 716, 107 NW 

Ky.—Lebanon v. Graves, 178 Ky 
749, “i99 SW 1064, LRAI1918B 1016. 

Mass.—O’'Neil v. Chelsea, 208 Mass, 
307, 94 NE 279. 

Miss.—Saxon v. Houlka, 107 Miss. 
161, 65 S 124. 

Mo. —Bullard v. Independence, (A.) 
176 SW 1066; Cassaday v. Kansas 
City, 119 Mo. 'A. 116, 95 SW 948. 


Pa.—Green v. Holidaysburg, 236 
Pa. 430, 84 A 785. 
Wash.—Titus v. Montesano, 106 


Wash. 608, 181 P 43. 

[a] Tllustrations.— (1) One who 
makes a complaint to a city of the 
defective condition of a board walk 
over an old cellar is not guilty of 
contributory negligence in _ sitting 
upon a wheelbarrow situated on 
such walk with others, where she 
has no knowledge of the defective 
condition of the supporting timbers, 
which gave way and precipitated her 
into the cellar. Mills v. Oquawka, 
200. Dll. A. 119. (2) Where’ it) did 
not appear that plaintiff knew of the 
danger of attempting to walk upon 
a concrete sidewalk which was un- 
usually smooth and built to conform 
to the natural slope of land, plain- 
tiff cannot, although knowing that 
others had slipped on walk, be denied 
recovery on the ground of assump- 
tion of risk. Lebanon v. Graves, 178 


Ky. 749, 199 SW 1064, LRA1918B 
1016. (3) Where plaintiff has knowl- 
edge that a trench is being dug 


toward a street car track, and is 
likely to cross under it, a failure 
to speculate as to possible dangers is 
not contributory negligence, where 
no indication of any danger appears. 
O'Neil v. Chelsea, 208 Mass. 307, 94 
NE 279. 


5. Scurlock v. Boone, 142 Iowa 
684, 121 NW 369; Saxon v. Houlka, 
107 Miss. 161, 65 S§ 124; Titus v. 


Montsano, 106 Wash. 608, 181 P 43. 
6. Whitman’s Fifth Ave. Garage 
Co. v. Ricks, 211 Ala, 527, 101. S 53; 
Huntington Vv. Folk, 154 Ind, Cals 54 
NE © 759); . Mapleton, 139 
Iowa 582, 117 NW 981; Cook Vv. 
Hedrick, 135 Iowa 238, 112 NW 157. 


7, Krause v. Wilton, 40 N. D. 11, 
168 NW 172. 

8. Eldridge v. Clark, ete., Constr. 
Co., (Cal.. A.) 248 P 43. 


9. Ga.—Dempsey v. Rome, 94 Ga. 
420. 20 SE 835. 

Ill.—Springfield v. Rosenmeyer, 52 
Ill. A. 301; Normal v. Gresham, 49 
Tll, A. 196. 

Ky.—Louisville v. Vaughn, 180 Ky. 
681, 208 SW 546; Brownsville v. Ar- 


buckle, 99 SW 239, 80 KyL 414; 
Lancaster v. Walter, 80 SW 189, 25, 
KyL 2189. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and noté number, 


§§ 185414-1855] 


ness is consistent, under the circumstances, with the 
exercise of ordinary care;1° and in some eases the 
fact that the traveler’s attention was 
matters of a pressing nature, or that he had par- 
ticular reason for hurrying, seems to have been 
considered as tending to excuse him.!! 
cases it has been held that one knowing of a defect 
is bound to look out therefor if there is nothing 
to distract his attention, mere forgetfulness, without 
reasonable cause, being insufficient to excuse him,'* 
and that a traveler has no right to have his mind so 
engrossed in his business and financial affairs,!® or 
so occupied in conversing with a companion,'! as to 
fail to remember a known obstruction ‘or defect. 


Mass.—Parker vy. 
Mass. 3891, 18 NE 
Haverhill, 110 Mass. 506; Weare v. 
Fitchburg, 110 Mass. 334 [dist Gil- 
man vy. Deerfield, 15 Gray (Mass.) 577 
(holding that one who was injured 
while driving a high-spirited horse 
past a defect of which he knew, but 
of which he did not think at the 
time because occupied with his busi- 
ness affairs, was negligent), on the 
ground that plaintiff's testimony 
therein was equivalent to a-positive 
declaration that he took no care]; 
Barton vy. Springfield, 110 Mass. 131. 

Minn.—Maloy v. St. Paul, 54 Minn. 
398, 56 NW 94. 

Miss.—Vicksburg v. Harralson, 136 
Miss. 872, 101 S’ 718. 

N. Y.—Kelly v. Doody, 116 N.. Y. 
575, 22 NE 1084. 

N. D.—Krause v. Wilton, 40 N. D. 
11, 168 NW 172. 

Utah.—Bowman v. Ogden City, 33 
Utah 296, 93 P6561. 

Wash.—McQuillan v. Seattle, 10 
Wash, 464, 38 P 1119, 45 AmSR 799. 

Wis.—Doan vy. Willow Springs, 101 
Wis. 112; 76 NW 1104; Crites v. 
New Richmond, 98 Wis. "55, 73 NW 
322; Simonds y. Baraboo, 93 Wis. 40, 
67 NW 40, 57 AmSR 895; Cumisky v. 
Kenosha, 87 Wis. 286, 58 NW 395. 

Ont.—Roach v. Port Colborne, 29 
Ont. L. 69, 13 DomLR 646. 

[a] Presumption.—If a person 
knows of a dangerous defect in a 
sidewalk and is injured thereby, it 
is presumed, in the absence of evi- 
dence to the contrary, that he re- 
membered it and was negligent; but 
the presumption is rebuttable and 
gives way so readily to explanatory 
circumstances that any reasonable 
excuse for forgetfulness is sufficient 
to carry the case to the jury on 
the question of plaintiff's contribu- 


Springfield, 147 
70; George v. 


tory negligence. Lyon v. Grand 
Rapids, 121 Wis. 609, 99 NW 311; 
Collins v. Janesville, 111 Wis. 348, 


87 NW 241, 1087. 


§ Traveling in nighttime see infra 
10. Osier .v. Consumers Co., 42 


Ida. 789, 248 P 438; Collins v. Janes- 
ville, 111 Wis. 348, 87 NW 241, 1087, 
107 Wis. 436, 83 NW 695. See also 
cases supra note 9; and infra note 11. 

11.. -Weést Kentucky Tel;.Co, v. 
Pharis, 78 SW 917, 25 KyL 1838: 
Dundas v. Lansing, 15 Mich. 499, 4 
NW 1011, 13 AmSR 457, 5 LRA 143; 
Maloy v. St. Paul, 54 Minn. 398, 56 
NW 94; Cumisky v. Kenosha, 87 Wis. 
286, 58 NW 395. 

[a] TIllustration.—Where plaintiff 
was injured from contact with a wire 
lying in the street, as she hurried 
to her work through falling snow, 
with her mind dwelling on the seri- 
ous condition of a sick sister whom 
she attended through the _ greater 
part of the previous night, the mere 
fact that she had on another occa- 
sion shortly before her injury ob- 
served the wire with which she came 
in contact was not sufficient to show 
contributory negligence as a matter 
of law. West Kentucky Tel. Co, v. 
Pharis, 78 SW 917, 25 KyL 1838. 

12. Racine Tire Co. v, Grady, 205 
Ala. 423, 88 S 337; Birmingham v. 
Hdwards, PX NUE ay] ee PY Cr aioe Wea. fs 
Baree vy. Shenandoah, 106 Iowa 426. 
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occupied by 
ery.15 


In other 


eare he fails to 
struction which 


76 NW 747; Kendall v. Albia, 73 Iowa 
241, 34 NW 833; Breitschmid v. Ful- 
ton, (R.- 1.) 110 A 879; Knoxville v. 
Cain, 128 Tenn. 250, 159 SW 1084, 
48 LRANS 628, AnnCas1915B_ 762 
[qual Knoxville v. Cox, 103 Tenn. 
368, 538 SW 734 (which held that mo- 
mentary forgetfulness did not per se 
constitute negligence) ]. But ‘see 
Birmingham y. Starr, 112 Ala. 98, 20 
S 424 (holding it proper to refuse 
to charge that if plaintiff knew or 
could have known of the defect, and 
thoughtlessly and in an _  absent- 
minded way stepped into it, she was 
guilty of contributory negligence). 
18. Racine Tire Co. v. Grady, 205 
Ala. 423, 425, 88 S 337;-Wheat v. St. 
Louis, 179 Mo. 572, 78 SW 790, 64 
LRA 292. But see Chase v. Atchi- 
son, etc., R. Co., 1384 Mo. A. 655, 114 
SW 1141; Bradley v. Spickardsville, 
90 Mo, A. 416 (both holding that, 
while forgetfulness of a known de- 
fect is a circumstance to be consid- 
ered in the question of contributory 
negligence, it is not conclusive). 
“If absorption of thought upon 
money matters were to be recognized 
as an excuse for forgetfulness, then 
certainly no adult male person with 
a family to support in these strenu- 
ous times could ever be charged with 
negligence aS a matter of law. on 
that account. In the courtroom, at 
least, money would no longer be 
known as the ‘root of all evil,’ but 
as an ever-present excuse for forget- 
fulness.” Racine Tire Co. v. Grady, 
supra. 
Bender v. Minden, 124 Iowa 
100 NW 352. 


14. 
Aurora v. Dale, 90 Ill. 46; Chi- 
cago vy. Fitzgerald, 75 I11. iN 174; 
Rea v. Sioux City, 127 Iowa 615, 103 
NW 949; Blood v. Tyngsborough, 103 
Mass. 509. 


Traveling in nighttime see infra’ 


§ 1861. 

16. Traveling in nighttime see 
infra § 1860. 

17. Blakeslee, 


Conn.—Wright v. 
102 Conn. 162, 128 A 113. 

Del.—Anderson v. Wilmington, 
Del. 28, 43 A 841, 

Fla.—Key bi Electric 
Albury, 109 S 22 

Ga.—Cook y. oe 94 Ga. 613, 
19 SE 987; Massey v. Columbus, 15 
Ga. 658. 

Ida.—Smith v. Rexburg, 24 Ida 
176, 132 P 1158, AnnCasi1915B 276. 

Tl. —Highland Park v. Gerkin, 122 
Till. A. 149; Chicago v. Watson, 6u Tl. 
A, 344, 

Ind.—New Albany v. Stallings, 71 
Ind, A. 232,.124 NE 701; Valparaiso 
NEE ESL D 40 Ind. A. 608, 82 NE 
923. 

lowa.—Balcom y. Independence, 178 
Iowa 685, 160 NW 305, LRA1917C 
120; Robertson vy. Waukon, 138 Iowa 
25, 115 NW 482; Cason v. Ottumwa, 
102 Iowa 995 71 NW 192; Barnes v. 
Marcus, 96 Iowa 675, 65 NW 984; 
Munger Vv. Marshalltown, 56 Towa 
zine, 9 NW 192. 

y.—Louisville a Co. v. Iring, 

ish ey. 729, 203 SW 5 
La.—Lemoine v. 152 
54 


18 


Conve 


re aan ai 

La. 562, 92 S 58. 
Miss.—Vicksburg Vv. Hennessy, 

Miss. 391, 28 AmR 354. 
Mo.—Hanke v. St. Louis, 272 SW 
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Mistake as to location of defect. The fact that 
a traveler was mistaken as to the location of a 
known defect does not necessarily prevent recoy- 


[§ 1855] d. Duty To Observe and Avoid Defect 
or Obstruction.'® 
a street or public way is required reasonably to ex- 
ercise his faculties to discover and avoid dangerous 
defects and obstructions, the care required being 
commensurate with 
thereof ;'7 and he is guilty of contributory negli- 
gence if by reason of his failure to exercise such 


A person using or traveling on 


the danger or appearances 


discover and avoid a defect or ob- 
is visible and obvious;!® or where 


933; Hebenheimer y. St. Louis, 269 
Mo. 92, 189 SW 1180; Ryan v. Kansas 
City, 232 Mo. 471, 134 SW 566, 985; 
Hisele v. Kansas "City, (A.)- 237 SW 
873: Wallower v. Webb City, 171 Mo. 
A. 214, 156 SW 48. 

N. Y.—Schafer v. New York, 154 
N. Y. 466, 48 NE 749; Daly v. Trinity 
Church, 188 App. Div. 280, 176 NYS 
134; Brush v. New York, 59 App. 
Div, ZG OMNI Lois Rommeney Vv. 
New York, 49 App. Div. 64, 63 NYS 


186. 

N. C.—Rollins v. Winston-Salem, 
176 \N.0G@.)411, 97 SE. 211; Russell 
v. Monroe, 116 -N. C. 720, 21 SE 550, 
47 AmSR 823. 

N. D.—Jackson v. Jamestown, 33 
N. D. 596, 157 NW 475, 477 [cit Cyc]. 

Ou—Cincinnati_ v. Ryan, 135 Oh: 


ri GE _ NP 9S.) 528, 584- "On Cie Cr: 
421 

Pa.—Lane_ v., Dickinson, 276 Pa. 
306, 120 A 264; Montgomery y. Phila- 


delphia, 270° Pa. 346, 113 “A 357; 
Gryning v. Philadelphia, 269 Pa, 277, 
112 A, 448, 13 ALR 71; Wood v. 
Bridgeport, 143 Pa. 167, 22 A 1752; 
Beatty v. Gilmore, 16 Pa. 463, 55 
AmD 514; Tolan v. Philadelphia, 35 
Pa, Super. 311. 

Utah.—Bowman v. Ogden City, 33 
Utah, 196, +93 P 5.612 

Va.—Richmond y. Leaker, 99 Va. 
1, 37 SE 348. 

Wis.—Hausmann v. Madison, 85 
Wis. 187, 55 NW 167, 89 AmSR 834, 
21 LRA 2638. 

Man.—Freedman v. Winnipeg, 29 
Man. 134, 43 DomLR 126, [1918] 3: 
WestWkly 479. 

[a] Injury to bicyclist.—Where a 
bicyclist is riding at an unlawful 
rate of speed by reason whereof he 
runs against an obstruction lawfully 
in the street, or has his head down 
and is not looking or using ordinary 
care to avoid the obstruction, he is 
not entitled to recover damages for 
injury, although the city was neg- 
ligent in not giving proper warning 
of the obstruction. Anderson v. Wil- 
mington, 18 Del. 28, 48 A 841. 

{[b] A statute requiring that, 
when persons shall meet, each shall 
drive to the right of the middle of, 
the traveled way is to be considered 
in determining whether plaintiff ex- 
ercised proper care to avoid a defect 
in a roadway, on which men were 
working. Baker v. Fall River, 187 
Mass, 53, 72 NE 336. 

18. Ala.—Birmingham vv, MiStarr 
112 Ala. 98, 20 S 424. 

Del.—Neely v. People’s R. Co., 
89 A 211; Solomon v. 
Philadelphia ROS: 93 Del. S210 BE 

A 970; Pierce v. Wilmington, 16 Del. 
306, 43 A 162; Wilkins v. Wilming- 
ton, 16 Del. 132, 42 A 418 

D. C.—District of Columbia v. Ash- 
core 14 App. 571. 

Ga.—Columbus y. Griggs, 113 Ga. 
597, 88 SE 958, 84 AmSR 257; Macon 
Vv. Newberry, 35. Ga. A, (252, 132 SE 
917; Holliday v. Athens, 10; Ga; As 
709, 74 SE 67. 

Ida.—Smith v. Rexburg, 24 Ida. 
Lh. 132 P51158; AnnCasilousB: 2:76; 

Ill.—Chicago v. 'Bixby; 84 IN. 82, 
25 AmR 429; Kewanee v. Depew, 80 
a nite 

nd.—Weinstein v. Terre Haute, 147 
tent 556, 46 NE 1004; Bailey v, Co- 
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the surrounding circumstances indicate danger ;!® as 
where he fails to pay attention to signals of dan- 
ger,?° or fails to notice such structures as the neces- 


lumbia Grocery Co., 73 Ind. A. 58, 


124 NE 784. 
c Iowa.—Lundy v. Ames, 209 NW 
427; Cutshall v. Keokuk, 185 Iowa 


808, 169 NW 677; Ryan y. Foster, 137 
Iowa 737, 115 NW 595, 21- LRANS 
969; Bender v. Minden, 124 Iowa 685, 
100 NW 352; Yahn vy. Ottumwa, 60 
Iowa 429, 15 NW 257; Cressy v. Post- 
ville, 59 Towa 62, 12 NW 757. 
Ky.—Louisville v. Vaughn, 180 Ky. 
681, 203 SW 546; Lebanon vy. Graves, 
178 Ky. 749, 199 SW 1064, LRA1918B 


1016; Covington v. Manwaring, 113 
Ky. 592, 68 SW 625, 24 KyL 423; 
Glasgow v. Crisp, 111 SW 279, 33 
KyL 766. 

Me.—Lane v. Lewiston, 91 Me. 292, 
39 A 999: Gallagher v. Proctor, 84 
Me. 41, 24 A 459. 


Md.—Baltimore. v. Bassett, 132 Md. 
427, 104 A 39, 

Mass.—Cox v. Boston, 25. Mass. 
498, 150 NE 301; MacFarlane v. Bos- 
aa El. R. Co., 194 Mass, 183, 80 NE 

Mich.—Falahee v. Jackson, 212 
Mich. 422, 180 NW 507; Gibbs v. Day- 
ton, 166 Mich. 263, 131 NW 544; 
King. v. Colon Tp.,°125 Mich. 511, 84 
NW 1077; Cloney v. Kalamazoo, 124 
Mich. 655, 838 NW 618. 

Bear aces or v. Hibbing, 211 NW 

Miss.—Vicksburg, v. Hennessy, 54 
Miss. 391, 28 AmR 354. 

Mo.—Welch v. McGowan, 262 Mo. 
709, 172 SW. 18; Woodson v. Metro- 
politan St.°R. Co., 224 Mo. 685, 123 
SW 820, 30 LRANS 931, 20 AnnCas 
1039; Eisele v. Kansas City, (A.) 
237 SW 873; Brady v. St. Joseph, 
167 Mo. A, 423, 151 SW 234: Jennings 
v. Kansas City, 105 Mo. A. 677, 78 
Sw 1041. 

N. Y.—Whalen v. Citizens’ Gas 
Light Co., 151 N. Y. 70, 45 NE 363: 


Weston v. Troy, 139 N. Y. 281, 34 
INE 7808 Miniek (.v. 2E roy, 4:83) Ney 
bila: Cliffords.v.. Damp, 81) IN: Ys /52: 


Fitzgerald v. Degnon Contracting Co., 
126 App. Div. 363, 110 NYS 857; Wil- 
liams v. Port Leyden, 62 App. Div. 
490, 70 NYS 1100; Jordan v. New 
York, 44 App. Div. 149, 60 NYS 696 
[aff 165 N. Y. 657 mem, 59 NE 1124 
mem]; Cummings vy. New. Rochelle, 
38 App. Div. 583, 56 NYS 701; 
Stephenson v. Equitable Gas-Light 
Co., 60 Hun 77, 14 NYS 67; Adelman 
v. Uvalde Asphalt Pav. Co., 102 Misc. 
515, 169 NYS 167; McHugh v. Con- 
solidated Gas Light Co., 86 Misc. 327, 
148 NYS 348; Suchovalsky v. New 
York, 130 NYS 112. 

N. C.—Pinnix y. Durham, 130 N. C. 
360, 41 SE 932. ‘ 

Oh.—Cincinnati vy. Hiles, 3 Oh. A, 
319, 120 Ohi (Cit, Cia NaS) L06sa@ineing 
natirv.. Sturrrac). Oh Oire et. INS, 
479; Monroeville v. Weihl, 13 Oh. Cir. 
Ct. 689, 6 Oh. Cir. Dec. 188. 

Pa.—Davis v. Wilkes-Barre, 286 Pa, 
488, 134 A 105; Shepherd v. Phila- 
delphia, 279 Pa, 333, 123 A 790; Lane 
v. Dickinson, 276 Pa. 306, 120 A 264; 
Gryning v. Philadelphia, 269 Pa. 277, 
112 A 448, 13 ALR 71; Bean v. Phila- 
delphia, 260 Pa. 278, 103 A 727; Stern 
Vv. Reading, 255 Pa. -96,399. AV 867); 
Short v. Carbondale, 249 Pa. 564, 95 
A 454; Kennedy v. Pittsburgh, 230 Pa. 
244, 79 A 550; Lerner v. Philadel- 
phia, 221 Pa. 294, 70 A 755, 21 LRA 
NS 614; Sickels v. Philadelphia, 209 
Pa. 113, 58 A 128; Shallcross v. Phila- 
delphia, 187 Pa. 148, 40 A 818; Boyle 
v. Mahanoy City, 187 Pa. 1, 40 A 
1093; Stackhouse v. Vendig, 166 Pa. 
582, 31 A 349; Robb v. Connellsville 
Borough, 137 Pa. 42, 20 A 564; Barnes 
Vv. Sowden, sli9-SPa.53,) 2A 804s 
King v. Thompson, 87 Pa. 365, 30 
AmR 364; Kirshner v. Philadelphia, 
75 Pa. Super. 231; Boland v. Scran- 
ton City, 59 Pa. Super, 524; Hincken 
wv. Beechview Borough, 50 Pa. Super. 
640; Tolan vy. Philadelphia, 35 Pa. 


|jured by walking 


MUNICIPAL CORPORATIONS 


Super. 311; Rick v. Wilkes-Barre, 9 
Pa. Super. 399; Lindsay v. Phila- 
delphia, 28 Pa. Dist. 379; Strayline v. 
Philadelphia, 15 Pa. Dist, 387; Bruch 
v. Philadelphia, 5 Pa, Dist. 718, 19 
Pa, Co. 90; Philadelphia. v. Smith, 
23 WklyNC 242; Dehnhardt v. Phila- 
delphia, 15 WklyNC 214. 5 

R. I.—wNicholas v. Peck, 20 R. I. 
538 40s Av 418) 20) Roy LAO. pao 
1038 

Tex.—Masterson v. Panhandle, etc., 
R. Co.) (Civ. A:) 193 SW 46f. 7° 

Utah.—Bills v. Salt Lake City, 37 
Utah 507, 109 P 745; Bowman _ v. 
Ogden City, 33 Utah 196, 93 P 561. 

Va.—Charlottesville v. Failes, 103 
Va. 53, 48 SE 511; Osborne v. Pulaski 


Light, ete., Co:., 95) Via.16, 27 SE 
812: Moore v. Richmond, 85 Va. 538, 8 
SE 387. 


Wash.—Chase v. Seattle, 80 Wash. 
61, 141 P 180; Hammock v, Tacoma, 
44 Wash, 623, 87 P 924. 

W. Va.—Hysell v. Central City, 
68 W. Va. 769, 70 SE 767. 

Wis.—Hausmann y. Madison, 85 
Wis. 187, 55 NW 167, 389 AmSR 834, 
21 LRA 263. 

Alta.—King v. Riley, [1925] 2 Dom 
LR 218. 


Man.—Freedman v. Winnipeg, 29 
Man. 134, 43 DomLR 126, [1918] 3 
WestWkly 479. 

Ont.—Castor v. Uxbridge Tp., 39 


wee Qasr iss: 

Que.—Gunlack v. 
Super, 294. 

{a] Mlustrations.—(1) A person 
is guilty of contributory negligence 
as a matter of law who, being fa- 
miliar with the sidewalk and the 
stones thereon projecting above the 
surface against which she struck her 
foot and around which she had been 
in the habit of going, met with the 
accident in the middle of a pleasant 
day when there was nothing to pre- 
vent her seeing the stones. Nicho- 
las. v. Peck, 20 R. I. 523, 40 A 418, 
21 R. I. 404.43 A 1038. (2) Where 
defendant in taking down a Dbill- 
board permits it to remain on a side- 
walk for about ten minutes while 
taking it to pieces, one who is in- 
into it, when a 
casual glance would have disclosed 
its presence, is negligent, and can- 
not recover. Ryan vy. Foster, 137 
Iowa 787, 115° NW. 595, 21 DRANS 
969. (3) Where plaintiff was in- 
jured when driving his wagon into a 
hole in the street, which was of 
such dimensions that he could not 
avoid seeing it had he used ordinary 
care, it being daylight, recovery will 
be.denied on the ground of contribu- 
tory negligence. Stern v. Reading, 
255 Pa. 96, 99 A 3867. (4) A pedes- 
trian, who, in broad daylight, 
stumbled over a .block in a _ side- 
walk protruding five inches above 
its surface, the view of which is un- 


Montreal, 17 Que. 


obstructed, cannot recover of the 
city, because of his contributory 
negligence. Kennedy v. Pittsburg, 


230 Pa. 244,'79 A 550. 

[b] Where a woman is carrying a 
couch on a sidewalk, and she falls 
into a hole in the sidewalk, she is 
guilty of contributory negligence, 
and cannot recover for the injuries 
received. Lautenbacher v. Philadel- 
phia, 217 Pa. 318, 66 A 549. 

{c] One approaching a crossing 
where gates are maintained must ex- 
ercise ordinary care to discover 
whether the arms of the gate are 
down, or are being lowered, and to 
keep out of their way, and if a 
failure to do so contributes to his 
injury to such an extent that, but 
for it, he would not have been in- 
jured, no recovery can be had. Louits- 


ville Bridge Co. v. Iring, 180 Ky. 
729, 208 SW 5381. 
{d] Driving under bridge.—A 


farmer who was taking a load of 


bi es BR EY oer ecas  aed a 
: re 


sities of commerce or the convenient occupation of 
dwelling houses may require;** where he recklessly 
drives over rough streets,?? or where he drives in 


hay to market, who was familiar 
with an overhead bridge and had 
nothing to distract him, was guilty 
of contributory negligence as a mat- 
ter of law, barring recovery for in- 
juries resulting from contact with 
the structure, where he proceeded to 
drive under the bridge on the as- 
sumption that it was high enough 
for him to get by in safety, although 
he might, by stopping his team, have 
determined that question, or he could 
have alighted and driven his team 
while walking in absolute safety. 
Falahee v. Jackson, 212 Mich, 422, 
180 NW 507. 

[e] A licensee on fire truck was 
guilty of contributory negligence as 
matter of law in climbing on top 
of the body as the truck was going 
under a railroad trestle. Bowen v. 
Louisville, ete., R. Co.,'205 Ky. 314, 
265 SW 787; Frankfort v. Bowen, 
205 Ky. 309, 265 SW 785. 

19. Ala.—Birmingham y. Starr, 112 
Ala, 98, 20 S 424. 

Conn.—Rowell v. Stamford St. R. 
Co., 64 Conn. 876, 30 A 181. 

D. C.—District of Columbia vy. Ash- 
ton, 14 App. 571; Howes v. District 
of Columbia, 2 App. 188. 

Ky.—Knepfie v. Lauffer; 182 Ky. 
514, 206 SW 788. 

Mich.—Howey v. Fisher, 122 Mich. 


43, 80 NW 1004; Le Beau v. Tele- 
phone, ete., Constr. Co., 109 Mich. 
302,., 67 “NW “8393 Si Rornetzski ois 

341,°<-538). ONIW: 


Detroit, 94 Mich. 
1106. 


Mo.—Hamra v. Hetm, (A.) 281 SW 
103; Hisele v. Kansas City, (A.) 237 
SW 873; Beusching v. St. Louis Gas 
Light Co., 6 Mo. A. 85. 

N ONG, INGE TY, « 


. Y.—Nolan v. King, 

565, 49 AmR 561; Jordan vy. New 
York, 44 App. Div. 149, 60 NYS 696 
[aff 165 N. Y. 657 mem, 59 NE 1124 
mem]; Stephenson v. Equitable Gas 
Light ‘Cos. '60- Hunoi Lo Nyse 6a; 
McHugh vy. Consolidated Gas Light 
Co., 86 Mise. 327, 148 NYS 3438; Con- 
neughton v. Brooklyn, 7 Mise. 289, 
27 NYS 888. 

Oh.—Conneaut y. Naef, 54 Oh. St. 
529, 44 NE 236. 

Pa.—Shepherd v. Philadelphia, 279 
Pa. 333, 123 A 790; Lane v. Dickin- 
son, 276 Pa. 306, 120 A 264; Kurel 
v. Shamokin, 237 Pa. 211, 85 A 88; 
Boyle v. Mahanoy City, 187 Pa. 1, 
40 A 1098; Barnes v. Sowden, 119 
Pa, 53,°12.A 804: 

[a] Where public improvements 
in the streets are in the course of 
construction, all persons using the 
streets must take notice of the work, 
and in their use of the streets must 
exercise their ordinary powers of ob- 
servation, and not recklessly or un- 
necessarily incur risk; and where 
the nature or condition of the work 
and the implements employed there- 
in obviously require care on the part 
of those using the street, special 
care and caution may reasonably be 
insisted on in order to avoid in- 
jury. District of Columbia v. Ash- 
ton, 14 App. (D.-C.) 571. 

20. Colo.—Noble vy. Canon City, 73 
Colo. 374, 215 P 867. 


Del.—Wilkins v. Wilmington, 16 
Del, 132, 42 A 418. 

Md.—State v. Emerson, etec., Coal 
Cos-=138. AL GOL, 

Mo, — Waldmann Ve Skrainka 
Constr. Co., 289 Mo. 622, 233 SW 


242. 

N. J.—Durant v. Palmer, 29 N. J. 
L. 544. 

21. Russell v: Monroe, 116 N. C. 
720, 21 SE 550, 47 AmSR 823. 

22. Hursen vy. Chicago, 85 Ill. A. 
298; Maloney v. New York, 154 App. 
Div. 608, 1389 NYS 1794; Morris v. 
Interurban St. R. Co., 100 App. Div. 
295, 91° NYS 479: [rev on other 
grounds 182'N. Y. 499, 75 NE 536, 3 
AnnCas 310]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1855] 


one direction while looking in another.?® 
Failure to discover defects not necessarily negli- 


gence. A traveler upon a street 
his peril to discover every defect 


although it may be an open one,” especially when 
his attention is diverted by other sufficient cause ;7° 
and hence he is not necessarily negligent because 
he steps into an opening or excavation.*? 
cising ordinary care the traveler has a‘right to act 
upon the assumption as to unknown and latent de- 
fects that the street is in a reasonably safe condition 


for travel;?8 and while he is under 


23. Tuffree v. State Centre, 57 


Iowa 538, 11 NW 1; Benton v. Phila- | 


delphia, 198 Pa, 396, 48 A 267. 

24. Central Consumers Co, Vv. 
Booher, 107 SW 198, 32 KyL 1794; 
Hinton v. St. Joseph, (Mo. A.) 283 
SW 1056; Reilly v. B. S. Janney, Jr. 
cai.) Inc. CN Sup.) 135 A 66, 


25. Ala.—Montgomery vy. Bradley, 
159. Ala, 230, 48 S 809. 
Ark.—Bolen-Darnall Coal Co. v. 
Rogers, 99 Ark. 254, 188 SW 465. 
Cal.—Winslow v. Light, etc., Co., 
UZinGal. As 5302) 107, P, 1020, 
Tll.—Fowler vy. Chicago R. Co., 207 


Till. A, 430; Streator Vv. Hamilton, 61 
Til. A. 509. 

Ind.—New Albany v. Stallings, 71 
Ind. A, 232, 124 NE 701; Valparaiso 
eS ia 40 Ind. A. 608, 82 NE 

Iowa.—Balcom vv. Independence, 
178 Iowa 685, 160 NW 305, LRA1917C 
120; Barnes v. 
65 NW 984. 

Mann.—Bowen v. St. 
Minn. 128, 188 NW 554. 

Miss.—Vicksburg v. Harralson, 136 
Miss. 872, 101 S 718,-714 [cit Cyc]. 

Mo.—Shuff v. Kansas City, (A.) 257 
SW 844. 

Oh.—Lalond v. Toledo, 6 Oh, Cir. 
CtLN ws. 241, 2% Oh. Cir, Ct, 220; 

Utah.—Bills v, Salt Lake City, 37 
Utah 507, 109 P 745. 

[a] A person on horseback, lead- 
ing mules, is under no duty to look 
ahead all the time to avoid defects in 
a street. Montgomery vy. Bradley, 159 
Ala. 230, 48 S 809. 

26. Valparaiso v. Schwerdt, 40 
Ind.. A. 608, 82 NE 923. And see 
cases infra notes 36-44. 

27. U. S.—Osborne v. Detroit, 32 
Fed. 46 [rev on other grounds 135 
A 492, 10. SCt 1012), 34 lL... ed: 

Ark.—Bolen-Darnall Coal Co. v. 
Rogers, 99 Ark. 254, 138 SW .465. 

Cal.—Du Val v. Boos Bros. Cafe- 
feria CO, sto.Oals As Bil, LS EF fet. 

Ill.—Chicago v. Babcock, 143 Il. 
3b 83 see IN) 271. 

Iowa.—Barnes vy. Marcus, 96 Iowa 
675, = NW 984. 

N. Y.—Jennings v. Van Schaick, 
108 IN. Y. 530, 15 NB 424, 2 AmSR 
459, 20 AbbNCas 324; O’Hara v. Buf- 
falo, 39 App. Div. 443, 57 NYS 367; 
Dale v. Syracuse, 71 Hun 449, 24 NYS 
968 [aff 148 N. Y. 750 mem, 43 NE 
986 mem]. 

Pa.—Gallagher v. American Ice, 
etc., Co., 135 A 612; Rementer v. 
Philadelphia, 41 Pa. Super. 354, 

W. Va.—Hill v. Norton, 74 W. Va. 
428, 82 SE. 363, AnnCas1917D 489. 

Wis. —Cantwell v. Appleton, 71 
Wis. 463, 37 NW 813. 

[a] Open areaway.—A traveler is 
not necessarily negligent because he 
fails to discover an open areaway 
extending from beneath the building 
about five inches into the sidewalk, 
but situated under a well-lighted and 
attractive store window. The court 
distinguished such a case from one 
in which there were actual obstruc- 
tions on a street or sidewalk such 
as to challenge the attention of a 
traveler, and also said that what 
might be diligence on a_ sidewalk 
might not be such in driving a team 
on a public thoroughfare. Mathews 
vy. Cedar Rapids, 80 Iowa 459, 45 NW 
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Paul, 152 


Marcus, 96 Iowa 675, 
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is not bound at 
or obstruction,** 


In exer- 
condition, 


the duty to keep 


894, 20 AmSR 436, 
[b] Coalhole.—A pedestrian is not 
guilty of contributory negligence 


solely because he steps on a coalhole 
grating in a public sidewalk. Hill 
v. Norton, 74 W. Va. 428, 82 SE 363, 
AnnCas1917D 489, 

{c] Pushing a baby carriage 
which has a canopy top obstructing 
the view is not negligence per se. 
Rementer vy. Philadelphia, 41 Pa. 
Super. 354. 

8. See supra § 1851; 
note 30. 

See cases supra notes 17-23. 
Cal.—Perkins v, Sunset Tel., 
eté:, “Co, Lob) Cal ez 1.05 PLO: 
Du Val v. Boos Bros. Cafeteria Co., 
45m Cal FA oT alos le me Ole 

Tll.—Chicago v. Babcock, 143 Ill. 


and eases 


358, 32 NE 271; Nokomis v, Salter, 
61 Tll A. 150; Centralia v. Baker, 
SO etl, «A. 146. 

Ind.—Valparaiso v. Schwerdt, 40 
Ind, A. 608, 82 NE 923. 

Iowa.—Geer v. Des Moines, 183 
Iowa 8387, 167 NW 635; Baxter v. 
ween Rapids, 103 Iowa 599, 72 NW 
7 

Kan.—Topeka Water Co, v. Whit- 
ing’, 58 Kan. 639, 50 P 877, 39 LRA 90. 

La.—Lemoine: Vv. Alexandria, a sya 
La. 562, 92 S 58; Smith v. Cumber- 
land Tel., ete., Co., 7 La. A, (Orleans) 
371 

Mass.—Fuller v. Hyde Park, 162 
Mass. 51, 37 NE 782; Woods v. Bos- 
ton, 121 Mass. 337. 

Mich.—Barker v. Kalamazoo, 146 

Beau v. 


Mich. 257, 109 NW 427; Le 
Telephone, ete., Constr. Co., 109 Mich. 
802, 67 NW 339. 
Minn.—Bowen v. St. Paul, 152 
Minn. 128, 188 NW 554. 
Mo.—Bentley v. Rothschild Bros. 
Hat Co., 144 Mo. A. 612, 129 SW 249. 
N. Y.—Laverdure v. New York, 28 
App. Div. 65,50 NYS 882. 
Pa.—Greene v. Philadelphia, 279 
Pa. 389, 124 A 134; Lerner v. Phila- 
delphia, 221 Pa. 294, 70° A-755, 217 
LRANS 614; Gorman v. Philadelphia, 
oa. Pa. Super! 136; Duvall v. New 
Castle, 74 Pa. Super. 573; Boland v. 
Scranton City, 59 Pa. Super. 524; 
Ford v. Philadelphia, 45 Pa. Super. 


404. 
R. I.—Gilbane v. Lent, 41 R. I. 
Clayton Constr. 


462, 104 A 77. 

Wis.—Smith  v. 

Co., 189 Wis. 91, 206 NW 67: West 
v. Hau Claire, 89 Wis. 31, 61 NW 313. 

[a] Rule stated.—The reasonable 
care which the law exacts of all 
persons in whatever they do, involv- 
ing the risk of injury, requires 
travelers on the footways of public 
streets to look where they are going, 
but this does not necessarily imply 
that the pedestrian must keep his 
eyes constantly and at every moment 
upon the pavement or ground. Bren- 
nan v. Chicago, 170 Ill. A. 252. 

[b] A pedestrian is not bound to 
feel his way or to look at every spot 
he steps upon unless the danger is 
so great and so apparent as to lead 
an ordinarily prudent person to 
think that such care was required 
by, or was commensurate with, the 


danger. Kelly v. Walsh, 177 Mo. A. 
318, 164 SW 135. 

31. Ill.—Devine v. Chicago, 178 
Tl. A. 39. 


Ind.—New Albany v. Stallings, 71 
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a general lookout to observe dangers directly in his 
path,?® he is not bound to keep his eyes constantly 
on the pavement,®° or make an active or critical 
search for hidden defects;*! nor is one driving on 
a highway compelled to look far ahead for defects 
which should not exist;*? 
euilty of contributory negligence if, while acting on 
the assumption that the way is in a reasonably safe 
he fails to discover 
or obstruction which is not so obvious that a person 
in the exercise of ordinary care should have 
it,?*> or where the surrounding circumstances are 


and a traveler is not 


and avoid a defect 
seen 


Ind. A, 232, 124 NE 701; Valparaiso 
y, schwerdt, 40 Ind, A. 608, 82 NE 


lowa.—Whitlatch v. Iowa _ Falls, 
A Iowa 73, 201 NW 88; Robertson 
. Waukon, 138 Iowa 25, 115 NW 482. 
“Mo,—Megson at Louis, 264 SW 


15; Hebenheimer vy. St. Louis, 269 Mo. 
92, 189 SW 1180. 

Mont.—Nilson v. Kalispell, 47 
Mont. 416, 132 P 1133: McCabe Ve 
Butte, 46 Mont. 65, 125 P 133. 


N. J.—Reilly v. B. 8. Janney, Jr. & 
Col, Iné:, (Sup:)) 135 A° 66, 

N. ‘Y.—Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 442. 

Pa.—Davis v. Wilkes-Barre, 286 
Pa, 488, 134 A 105. 

Va.—Bashford v. Rosenbaum Hard- 
ware Co., 120 Va. 1, 90 SH 625 

32. Thompson Vv. Bridgewater, Zz 
Pick. (Mass.) 188. 

[a] Tlustration.—Where the per- 
son injured might, from an eminence 
in the road, have seen that a cause- 
way at a considerable distance, which 
he intended to pass over, was cov- 
ered with water, but failed to see it 
until he had descended the hill and 
had proceeded too far to turn back 
or go on in safety, he was held not 
to be guilty of negligence. Thomp- 
Fon v. Bridgewater, 7 Pick. (Mass.) 

33. U.S.—New York L. Ins, Co. v. 
Savage, 58 Fed. 338, 7 CCA 260. 

Cal,i—Barry v. Terkildsen, 72 Cal. 
254, 13) P7657, 1” AmSR 156: 

D. C.— District of Columbia  v. 
Whipps, 17 App. 415. 

Ga.—Columbus v, Anglin, 120 Ga. 
785, 48 SEH 318. 

ue —Lau v. Chicago, 153 Ill. A, 50. 

nd.—Decatur v. Stoops, 21 Ind. A. 
397. 52 NE 628. rae 


Towa.—Cason v. Ottumwa, 
Iowa 99, T1 NW 192. - 
Kan.—Garnett v. Hamilton, 69 
ae 866, 77 P 583. 
y.—Lebanon v. Graves, 178 Ky 
745, *i99 SW 1064, LRA1918B 1016. 


Lia.—Caldwell v. Shreveport, 150 
La, 465, 90 S 763. t 
Mass.—Murphy v. Brooks, 109 
Mass. 202% 
Mich.—Oesterreich v. Detroit, 137 
Mich, 415, 100 NW 593. 


Mo.—Squires v. Chillicothe, 89 Mo. 
226, 1 SW - 23) Alexander) ov. gSt 
Joseph, 170 Mo. A. 876, 156 SW 729; 
O’Donnell v. Hannibal, 144 Mo. A. 
Pb, L283 SW 819: Williams v. Han- 
‘nibal, 94 Mo. A. 549, 68 SW 380; 
Burnes v. St. Joseph, ‘91 Mo. A. 489. 

N. J.*-Durant v: ‘Palmer, 29° N.° Jd. 


L. 544: Reilly v. B.S. Janney, Jr., 
& Co., Inc., (Sup.) 135 A 66. 
N. Y.—Morrison v. Syracuse, 175 


N. Y. 523, 67 NE 1085; Bly v. White- 

120 N. Y. 506, 24 NE 943 [aff 
'NYSt 294]; Jennings v. Van 
Schaick, 108 N. Y. 530, 15 NE 424, 2 
AmSR 459, 20 AbbNCas 324; Mogk 
v. New York, etc., Tel. Co., 78 App. 
Div. 560, 79 NYS 685; Cummings v. 
New Rochelle, 38 App. Div. 5838, 56 
NYS 701; Laverdure v. New York, 
28 App. Div. 65, 50 NYS 882; Beltz 
v. Yonkers, 74 Hun 73, 26 NYS 106 
{rev on other grounds 148 N. Y. 67, 
42 NE 401]; Clark v. Lockport, 49 
Barb. 580; Sherman v, Oneonta, 21 
NYS 137 [aff 142) N. Y. 637 mem, 37 
NE 566 mem]; Wells v. Herman, 4 
NYSt 773. 
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such that he has no reason to apprehend danger,** 
even though he had previously known of the de- 


fect.*® 


Attention diverted and excuses therefor. 
eler’s failure to observe an obvious defect or obstruc- 
tion may be excused where his attention is diverted 
for sufficient cause,?* and under such circumstances 
that the attention of an ordinarily prudent person 
So a driver who, because 
of care required to manage his horses and avoid 


might be so diverted.*” 


other vehicles, is unable to give 


to the roadbed is not negligent in failing to see 


defects obvious to a pedestrian.** 
dictions it has been held that the 
traveler must be diverted by some 


himself, and that, where it is self-induced, his fail- 
ure to observe a defect will not be excused.°®? 


Pa.—Clamper v. Philadelphia, 279 
Pa. 385, 124 A 132; Spencer v. Phila- 
delphia, 276 Pa. 310, 120 A 131; Smith 
v. Harwood Blectric Co.,, 255 Pa, 165, 
99 A 473; Curry v. Hrie City, 209 Pa, 
283, 58 A 476; Dean v. New Castle, 
201 Pa. 51, 50 A 310; Manross y. Oil 
City, 178 Pa. 276, 35 A 959; Brown 
v. Weaver, 1 Pa. Cas. 458, 5 ‘A 32. 

68 Tex. 


127 Va. 


Tex. —Houston v. Tsaacks, 
116, 3 SW 693. ‘ 

Va.—Richmond v. Rose, 
772, 102 SE 561, 105 SE 554. 


Wash.—Richardson v. Seattle, 97 
Wash. 521, 166 .P 1131;. Saylor, v. 
Montesano, 11 Wash. "328, = 12 
653. 


Wis.—Dunean % ynetee Rapids, 121 
Wis. 626, 99 NW 3 

[a] Miustrations—(1) Where 
workmen engaged in repairing a 
street, which had been closed against 
traffic while the work was going on, 
removed the barriers to bring in ma- 
terials, one injured by falling for- 
ward over the dashboard of a wagon, 
a front wheel of which went through 
a thin crust of earth into a sewer 
trench, at a point where there ‘was 
nothing in the appearance of the sur- 
face to indicate the weak place, was 
not negligent, in the absence of any 
objection to his entering the street, 
or of any warning of the danger. 
Caldwell v. Shreveport, 150 La. 465, 
SONS. 163: 
injured by a board sticking out of a 
fence inclosing a sidewalk appurte- 
nant to a building in process of con- 
struction as plaintiff was passing 
over a temporary sidewalk adjoining 
the fence in a crowd, and she testi- 
fied that she “was picking her way 
along’? until her arm _ struck the 
board, she was in the exercise of due 
care. Moret v. George A. Fuller Co., 
195 Mass. 118, 122, 80 NE 789, 

{b] A rope stretched across a 
highway is not such an obstruction 
as is to be anticipated in the ordi- 
nary use of the highway, and in the 
absence of anything. tending to warn 
travelers of its existence it cannot 
be said that a careful person engaged 
in driving must of necessity have 
seen the danger and avoided it. Driv- 
ing into the rope cannot be said to 
be contributory negligence as a mat- 
ter of law.. Mogk v. New York, etce., 
Tel, Co., 78 App. “Div. 560, 79 NYS 


685. 

[ec] Falling tree.—A traveler on a 
street is not negligent, precluding 
recovery for injuries caused by the 
fall of a tree which was being taken 
down bythe city street warden, be- 
cause he failed to pause for a brief 
time to ascertain what was going on. 
Donohue v. Newburyport, 211 Mass. 
561, 98 NE 1081, AnnCas1918B 742. 

[d] A spike . projecting from a 
plank in a sidewalk, and loose planks 
in such a walk,, are not of them- 
selves such’ obvious defects as _ to 
charge a pedestrian with notice 
thereof as matter of law. Rusch v. 
Dubuque, 116 Iowa 402, 90 NW 80. 


(2) Where plaintiff was: 
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[§§ 1 


diverted from an obvious defect because he is talk- 


A trav- 


entire attention 


In some juris- 
attention of the 
cause outside of 


But 


fe] That the person injured had 
room to pass safely by a defect in a 
sidewalk, which occasioned her in- 
jury, is not of itself sufficient evi- 
dence’ imperatively to call for the 
conclusion that she was guilty of 
negligence in not so doing; but that 
with the fact that she was not think- 
ing of the condition of the sidewalk 
is a circumstance to be considered in 
the absence of proof of previous 
knowledge. Gillrie v. Lockport, 12 


-|NYSt 707 [rev on other grounds 122 


Ni YY. 4037-250 NE 357), 

{f] A person is not bound to an- 
ticipate the fall of a structure 
erected in the street. District of Co- 
IP a Vv. Whipps,a27 App ?--CD-C)) 

34. Colo.—Denver v. 


5 

Colo. A. 41, 36 P 1111. 
1B) C.— Washington Gas Light Co. 
v. Poore, 3 App. 127. 
Ga.— Brunswick v. 30 

Ga. A. 727, 119 SE 420. 
Iowa.—Balcom  v. Independence, 
138 Iowa 685, 160 NW 305, LRA1917C 


Peterson, 


* Glogauer, 


Ky.—Brentlinger v. Louisville R. 
Co., 156 Ky. 685, 161 SW 1107. 
La.—Smith v.,Cumberland Tel., etc., 
Co., 7 La. A. (Orleans) 371. 

N. Y.—Newman v. New York, 57 
Mise. 636, 108 NYS 676; May v. 
Brooklyn, 19 NYS 670 [app dism 139 
N. Y. 650 mem, 35 NE 207 mem]. 

Pa.—Carr v. Haston, 142 Pa. 139, 21 
A 822. 

Tex.—Palestine v. owes © 15, Tex 
Civ. A. 519, 40, SW 14 

35. Cal._—Hansen vy. T Co, 64 Cal. 
A. 426, 221 P 955. 

Ind.—Mishawaka v. Kirby, 32 Ind. 
A. 233, 69 NE 481, 

La.—Smith v. Cumberland Tel., 
etce., Co., 7 La. A, (Orleans) 371. 

Wash.—Bothell v. Seattle, 17 Wash. 
263, 49 P 491. 

Wis.—Crites v. Seb Richmond, 98 
Wis. 55, 73 NW 32 

And see supra ee "1854, 1854%. 

36, Cal.—Barry v. Terkildsen, 72 


Cal, 254, 13.P 657, 1.-AmSR 55. 

Dee Metal ache ciy v. Salter, 61. Ill., A. 
Ind.—Valparaiso v. Schwerdt, 40 

Ind. A. 608, 82 NE 928. 
Iowa.—Kaiser v. Hahn, 126. Iowa 

561, 102. N 504; Yahn v, Ottumwa, 


60 Iowa 429, 15. NW 257, 
Ky.—Merchants’ Ice, ete. Co. v. 
Bargholt, 129 Ky. 60, 110 SW 364, 33 
KyL 488, 16 AnnCas 965. 
La.—Weber v. Union Dev., etce., 
COs, 118 La, 77, 42 S 652, 12 AnnCas 
012. 


Mass.—Talbot v. Taunton, 140 
Mass, 552, 5 NE 616. 
Minn.—Bowen v. St. Paul, 152 


Minn, 128, 188 NW. 554. 
Mo.—Lattimore v. Union Electric 
Light, ete., Co,, 128 Mo, A. 387, 106 
SW 543. 
N. J.—Houston v. Traphagen, 47 
INe Je) dab cade 
.N. Y.—Myers v. New. York,. 154 
App; Div. 713, 189 NYS 432. 


a oe 
for) 


ing and joking with a companion is guilty of con- 
tributory negligence.*! 
been held that a pedestrian stepping into an opening” 
in the sidewalk while talking with a companion,* 
or reading from a memorandum in his hand,** is 
not negligent as a matter of law, and that mere 
abstraction or lack of attention does not necessarily 
show negligence.** 

[§ 1856] e. Choice of Ways.*® 
voluntarily elects to travel along a route which he 
knows to be unsafe or obviously dangerous, with 
knowledge of another safe and convenient way, he 
thereby assumes the risk of the chosen way, and if 
injured. while traveling thereon is guilty of con- 


On the other hand it has. 


Where a person 


N. D.—Jackson vy. Jamestown, 33 
IN. D:.596,% La TRON ona eer 
Cyc]: 

Or.—Webb vy. Heintz, 52 Or. 444, 97 
Prl53 


Pa.—Greene v, Philadelphia, 279 
Pa. 389, 124 A 134, 

Tenn.—Knoxville v. Lively, 141 
Tenn. 22, 206 SW 180. 

Va.—Richmond v. Rose, 127 Va. 


772, 102 SE 561, 105 SE 554. 
Wash. —Kelly v. Spokane, 83 Wash.. 
55,145 P 67 


Ww. Va.—Corbin v. Huntington, 81. 
W. Va. 154, 94 SE 38. 
Wis.—Smith  v. Clayton Constr. 


Co., 189 Wis. 91, 206 NW 67; Lyon 
v. Grand Rapids, 121 Wis. 609, 99 NW 
311; Kenyon v. Mondovi, 98 Wis. 50, 
73 NW 314; West v. Eau Claire, 89 
Wis, 31, 61 NW 313. 

[a] Ilustration.—Finding that a 
pedestrian, falling over a hose 
stretched across the sidewalk in* the 
daytime, was not guilty of contribu- 
tory negligence was | warranted, 
where she was looking for a house 
on the opposite side of the street 
and was trying to distinguish num- 
bers thereon. Smith v. Clayton 
eet Co., 189 Wis. 91, 206 NW 


[b] A street car conductor stand- 
ing on the running board of his car 
collecting fares and _ discharging 
passengers is not bound to keep a 
constant lookout to escape from a 
nuisance in the form of a dangerous 
street obstruction. Knoxville v. 
Lively, 141 Tenn. 22, 206 SW 180. 

[c] A pedestrian may run to catch. 
a car and when doing so, arid about 
to cross an intervening car track on 
which a car may be coming at any 
time, he may, without negligence, di- 
vide his attention between the car: 
he is bent on catching and the inter- 


vening track. Weber vy. Union Dev... 
QUES Co, ViPS Lia. te au ee 6 eee 
AnnCas 1012. 

37. Du Val v. Boos Bros. Cafe- 
teria Co., 45 Cal. A. 377, 187 P 767; 
Schawe v. Leyendecker, (Tex, Civ. 
A.) 269 SW 864. 

38. McClay v. Philadelphia, 224 


Pa. 174, 78 A 188 

39. Jackson a Jamestown, 8or-aN. 
1: 596, 157 NW. 475; Lane y. Dickin-- 
son, 276 Pa, 306, 120 A 264, 

40. Merchants’ Teé;y)-ete,, Co. we 
Bargholt, 129 Ky. 60, 110 SW 364, 33: 
KyL 488, 16 AnnCas 965 

41. Jackson Vv. Jamestown, 33 N.. 
D, 596, 157 NW 47 

42. Kelley v. amend City, 153 Mo. 
A. 484, 183 SW 670; Greene v. Phila-. 
delphia, 29 Pas 389, 124 A 134. 

43. Van Praag v., Gale, 107 Cal., 
438, 40 P 555. 

44, Perkins v. Sunset Telephone, 
eter, Con 155..Cal, T2103 see 190) 

Momentary forgetfulness of known. 
defects see supra § 1854%. 

45. Pedestrian leaving sidewalk or 
crosswalk see infra §§ 1858, 1859. 

Traveling in the nighttime See in- 
fra §§ 1860, 1861. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


in other jurisdictions no such distinction is made.*® 
It has been held that a traveler whose attention is. 


ae Ors Se ae eet | 4 


‘§ 1856] 


tributory negligence pechadine a recovery;*® as 
where, knowing of the dangerous condition of a 
sidewalk, he elects to walk thereon when he could 
have avoided the accident by taking the opposite 
side of the street which was safe,*? or by walking 
in the roadway,*® or by walking to one side of the 
This consideration of the 
facility of avoiding the defect has been quite fre- 


obstruetion or defect.*® 
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quently applied in the case of icy places on side- 


46. U. S.—wWerthner v._ Girard 
Ave. Farmers’ Market Co., 218 Fed. 
364, 184 CCA 172. pou 

Ala.—Walker v. Smith, 199 Ala. 
514, 74 S 451. 

Cal.—Mora v. Fayville, 186 Cal. 
£99: 199. P 17, * 

Colo.—Colorado Springs v. Phil- 


lips, 76 Colo. 257, 230 P 617. 

D. G—District of Columbia v. 
Brewer, 7 App. 113. 

Ga.—Rome v. Baker, 107 Ga. 347, 
33. SE 406; Holliday v. Athens, 10 
Ga. A. 709, "74 SE 67. 

Ill— Centralia v. Krouse, 64 Ill. 
19; Pritchard v. Carrier Mills, 210 
Tll. A. 586 (apparent recognition of 
rule); Chicago v. France, 124 Ill. A. 
648; White v. Chicago, 120 Ill. A. 607; 
Peoria v. Walker, 47 Il. A. 182. 

Ind.—Boswell v. Wakley, 149 iis 
64, 48 NE 637. P 

Towa.—Cratty v. Oskaloosa, 191 
Iowa 282, 182 NW 208; Youngblood 
v. Mason City, 165 Iowa. 488, 146 NW 
20; Gibson v. Denison, 153 Towa 320, 
133. NW 712, 38 LRANS 644; Evans 
v. lowa City, 125 Iowa 202, i00 NW 
1112; Marshall v. Belle Plaine, 106 
Iowa 508, 76 NW 797; Owen v. Ft. 
Dodge, 98 Iowa 281, 67 NW 281; 
Hartman v. Muscatine, 70 Iowa 511, 
30 NW 859;°-Fulliam v. Muscatine, 70 
Towa 436, "30 NW 861; McGinty v. 
Keokuk, 66 Iowa 725, 24 NW _ 506; 
Parkhill v. Brighton, 61 Iowa 103, 15 
NW 853. 

Ky.—Belleview v. England, 118 SW 
994. 

Mass.—Chapman v. Boston, 252 
Mass. 404, 147 NE 840; Harvey v. 
Malden, 188 Mass. 133, 74 NE 327; 
Wilson v. Charlestown, 8 Allen 137, 


85 AmD 693. 

Mo.—Cohn vy. Kansas City, 108 Mo. 
387, 18 SW 9738; Asbury v. Kansas 
City, 161 Mo. A. 496, 144 SW 127; 
Ray \ Poplar Bluff, 70 Mo, A. 252. 

N. Y.—Rogers v. Rome, 96 App. 
Div. 427, 89 NYS 130; Kieng v. Buf- 
falo, 72 Hun 541, 25 NYS 445 [aff 
156 N. Y, 700 mem, 51 NE 1091 mem]; 
Durkin y. Troy, 61 Barb. 437; Caro- 

» lust veNews “ork, tld; N.Y. Super. 
15; MeGinnis v. Hyman, 63 Misc. 
316. 117 NYS 202. 


C.—Neal v. Marion, 126 N. C. 

413, °35 SE 812, 129 N.C 345, 40 SE 
+ iin —Dayton v. Taylor, 62 Oh. St. 
11, 56 NE 480; Farrelly v. Cincin- 
nati, 2 Disn. 516, 138 Oh, Dec. (Re- 
print) 316 [aff 3 "Oh. Dec. (Reprint) 
115, 3 WklyLGaz 277]; Toledo v. 


Smiths 113 .Oh? “Cir. Ct: N. S. 504, 32 
Oh, Cir. Ct. 141; Akron vy, Keister, 6 
Oh, sCir Ci Ne iS: 460310 274Oh, Cin” Ct; 
809; Schneider v. Cincinnati, 
NPNS 57. 

Pa.—Lane v. Dickinson, 276 Pa. 
306, 120 A 264; Nolan v. Pittsburgh, 
272. Paw 21%, 116 A 157; Brown v. 
Philadelphia, 267 Pa. 183, 110 A 164; 
Culp v. Reading Transit, ete., Co., 
.250 Pa. 164, 95 A 391; Smith v. New 
Castle, 178 Pa. 298, 35 A 973; Lynch 
We. HrienCity, 51 2Pa.e 380} (25 9A 43's 
Forker v. Sandy Lake, 130 Pa, 123, 
18 A 609; Crescent v, Anderson, 114 
Pa. 643, g§ A 379, 60 AmR 367; Swan- 
wick vy. Monongahela, 36 Pa. Super. 
628; Ingram v. Philadelphia, 35 Pa. 
Super. 305; Bechtel v. Mahanoy City, 
30 Pa. Super. 135; Boyle v. Mahanoy 
City, £9" Pa. Co. 195. 

S. D.—Bohl v. Dell Rapids, 15 S. 
D. 618, 91 NW 315. 

Tex.—Cleburne v. Hilder, 46 Tex. 
Civ. A. 399, 102 SW 464. 

Utah.—Bowman v. Ogden City, 33 
Utah 196,°93 -P 561. 


4 Oh; 


Va.—Portsmouth v. Houseman, 109 
Va. 554, 65 SE 11. 

Wash.—Thompson v. Bellingham, 
112 Wash. 583, 192 P 952, 19 ALR 864. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va.. 749, 90 SE -347. 

Wis.—Marcus v. Medford, 161 Wis. 
155, 152 NW 816; Devine v. Fond du 
Lac, 113 Wis. 61, 88 NW 913. 

Que.—Bertrand  v. Montreal, 62 
Que. Super. 517. 

[a] IWustration.—Where a pedes- 
trian was injured by falling from an 
embankment on which she chose to 
walk instead of in the properly 
graded traveled track below, the town 
was not liable, although it had pro- 
vided no sidewalks or guard rails at 
that point. Marcus v. Medford, 161 
Wis. 155, 152 NW 816. 

47. Ill.—Lovenguth v. Blooming- 
ton, 71 Ill. 238; Centralia v. Krouse, 
64 Ill. 19. 

Mo.—Cohn v. Kansas City, 108 Mo. 
387, 18 SW 973. 

N. Y.—Twogood v. New York, 12 
Daly 220 [rev on other grounds 102 
NY. 216356 NE '27573 

Pa.—Pureell v. Riebe, 227 Pa. 503, 
76. A 212; Lynch v. Erie City, 151 
Pa: 380, 95 A 43; Rothacker v. Phila- 
delphia, 42 Pa. Super. 408; Ingram v. 
Philadelphia, 385 Pa. Super. 305; 
Murphy v. Girardville, 16 Pa. Co. 
153. ‘ 

Va.—Richmond _ v. 32 
Gratt. (73 Va.) 792. 

[a] Dlustration—Where a _ con- 
tractor, in erecting a building, ex- 
cavated the sidewalk and maintained 
a sidewalk of planks two inches 
thick, which overlapped in the cen- 
ter, having a step two inches ex- 
tending across the sidewalk, a wom- 
an, who had passed the point at 
least sixteen times, had seen the 
work of building in progress, knew 
that the sidewalk had been removed 
and a temporary one constructed, 
and knew that there was a safer 
way on the other side of the street, 
but chose the plank sidewalk on a 
dark, rainy night, and tripped on it, 
sustaining injuries, was negligent 
and could not recover. Purcell v. 
Riebe, 227 Pa. 503, 76 A 212. 

48. Cosner v. Centerville, 90 Iowa 
33, 57 NW 6386; Carolus v. New York, 
19 N. Y. Super. 15; Nolan v. Pitts- 
burgh, 272 Pa. 217, 116 A 157; Forker 
viv Sandy Dake; 130) (Pay G23)" TeaeA 
609; Erie v. Magill, 101 Pa. 616, 47 
AmR 739; Rothacker vy. Philadelphia, 
42 Pa. Super. 408; Roop v. Gross, 25 
Pa. Dist. 581; Bohl ¥v. Dell Rapids, 
15 SY Ds 619) 9l NW 315: 

49. U.S.—Werthner v. Girard Ave. 
Farmers’ Market Co., 218 Fed. 364, 
134 CCA 172. 

Ill.— Quincy v. Barker, 81 Ill. 300, 
25 AmR 278. 

Mo.—Woodson v. Metropolitan St. 
R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 931, 20 AnnCas 1039. 

ING Y.—Whalen v. Citizens’ Gas 
Light Co., s1520N. Ye 7102 *45, NE? 363 
[rev 10 Mise. 281, 30 NYS 1077]. 

Pa.—Brown v. Philadelphia, 267 
Pa. 183, 110 A 164; Culp v. Reading 
Transit, etc., Co.,°250 Pa. 164, 95 A 
391. See also White v. Philadelphia, 
223 Pa. 563, 72 A 856. (holding that a 
city is not liable for injuries caused 
by a fall over a doorstep, where 
there was a safe footway of six 
feet four inches between the steps 
and the curb). 

Va.—Portsmouth v. Houseman, 109 
Va. 554, 65 SHE 11. 

[a] Tlustration.—A pedestrian, 
who in the daylight, with knowledge 


Courtney, 


| phia, 
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walks, to eross which, when they could readily 
be avoided, has been decided to be negligence.®° 
Limitation or qualification of rule. 
rule does not apply where the injured person had 
no knowledge of a’safer route.®+ 
applies only where the danger is so great and ap- 
parent that an ordinarily prudent person would re- 
gard it as dangerous and avoid it,°? or, as has been 


But the above 


Moreover the rule 


of the rounded condition of a curb, 
elected to walk thereon to avoid the 
mud, when by taking a few steps 
to either side she could have avoided 
both, was negligent as a matter of 


law. Werthner  v. Girard Ave. 
Farmers’ Market Co., 218 Fed. 364, 
134 CCA 172. 

50. Ill.—Chicago v. Richardson, 75 
Dl wA.: 193. 


lowa.—Marshall v. Belle Plaine, 
106 Iowa 508, 76 NW 797; Cosner v. 
Centerville, 90 Towa 38, 57 NW 636; 
Hartman v. Muscatine, 70 Iowa 511, 
30 NW 859. 

Mass.—Wilson vy. Charlestown, 8 
Allen 137, 85 AmD 6938. 

Mich.—Howey v. Fisher, 122 Mich. 
43, 80 NW 1004; Black vy. Manistee, 
107 Mich. 60, 64 NW 868. 

Minn.—Wright v. St. Cloud, 54 
Minn. 94, 55 NW 819. ; 

N. Y.—Kleng v. Buffalo, 72 Hun 
541, 25 NYS 445 [aff ‘156 N. Y. 700 
mem, 71 NE 1091 mem]; Durkin v. 
Troy, 61 Barb. 437. 

Oh,—Conneaut v. Naef, 54 Oh. St. 
529, 44 NH 236; Schaefier v. Sandusky, 
33 Oh. St. 246, 31 AmR 533. 

Pa.—Nolan:v. Pittsburgh, 272 Pa. 
217, 116 A 157; Smith v, Shamokin, 
268 Pa. 170, 110 A 640; Boyle v. Ma- 
hanoy City, 187 Pa. 1, 40 A 1093; 
Erie v. Magill, 101: Pa. 616, 47 AmR 
739; Rothacker vy. Philadelphia, 42 
Pa. Super. 408; Ingram v. Philadel- 
35 Pa. Super. 305; Roop: v. 
Gross; 25 Pai” Dist; (584, . 

[a] Ylustrations.—(1) A munici- 
pality is not liable for a personal 
injury in daylight occasioned by an 
ice obstruction on a sidewalk where 
there was plenty of space on either 
side for the pedestrians to pass. 
Quincy v. Barker, 81 Ill. 300, 25 Am 
278, (2) An aged man falling on the 
street, who had traveled for six 
months to and from work over par- 
ticular street was negligent in at- 
tempting to walk on such street, 
when rain was falling and sleet and 
ice were forming, knowing that by 
wear bricks had become worn, pre- 
senting an uneven surface, and 
there being a safer way only a few 
feet away. Smith v. Shamokin, 268 
Pa. 170, 110 A 640. (3) In an action 
for injuries by falling on an ice- 
covered sidewalk, plaintiff is charge- 
able with contributory negligence as 
a matter of law where the evidence 
shows that, when the plaintiff ap- 
proached the pavement, she saw its 
dangerous condition, that she could 
have avoided it by going upon the 
ecartway or to the opposite sidewalk 


‘both of which were clear and in good 


order, and that she persisted in go- 
ing along the obstructed . sidewalk 
for about fifty feet before the accident 
oceurred. Rothacker v. Philadelphia, 
42 Pa. Super. 408. 

51. Lemoine v. Alexandria, 151 La. 
92 S 58; Wright v. Saunders, 65 

(N. Y.) 214 [aff 3 Keyes 323, 
1 Transer. A. 263, 36 HowPr 136]. 

[a] Where safer way was un- 
lighted and unknown, it is not con- 
tributory negligence to fail to use 


it. Lemoine v. Alexandria, LS aera 
562, 92 S 58. 
52. Mosheuvel v. District of Co- 


lumbia,’ 191-U. S.° 247; 24 SCt 57, ‘48 
L. ed. 170 [rev 17 App. (D. C.) 401]; 
Snyder v. Kansas City, 218 Mo. A. 
24, 262 SW 695; McManamon y. Han- 
over Dp, 2382). Pa. 439, 81 AU 4405 
Mellor v. Bridgeport, 191 Pa. 562, 43 
A 365; Leisenring v. Nanticoke Bor- 
ough, 33 Pa. Super. 305; Cody v. Soth, 
(Wyo.) 252 P 1021, 1022 [cit Cyc]. 
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held, where unusual conditions exist;°* and the mere 
fact that the way he used was defective or ob- 
structed, and that there was another and safer way 
which he might have taken, does not per se estab- 
lish contributory negligence, if he exercised ordi- 
nary care, in accordance with the conditions existing 
It is not negligence for a person 
to deviate from his usual route of travel,°° nor is 
it negligence to use a way known to be merely 
defective, but believed to be safe with ordinary cau- 
In considering whether or not plaintiff ex- 
ercised proper care in taking the route he did, the 
fact that such route was generally used by the pub- 
lic,>? or that the alternative route was also dan- 


at that place.®* 


tion.°® 
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gence.°®1 


gerous,°8 or was long and difficult,°® should be 


53. Stock v. Tacoma, 53. Wash. 
226, 229, 101 P 830. 

WAS originally announced and prop- 
erly applied, it governs only those 
cases where an unusual condition 
exists; as, for instance, icy or slip- 
pery sidewalks, sidewalks or streets 
in course of repair, or unusual ob- 
structions in the way of pedestrians. 
Here we have a known condition, a 
walk made by the city along a bulk- 
head, without guard rail or light to 
secure the pedestrian; itself an invi- 
tation to travel by night as well as 
by day.” Stock v. Tacoma, Ssupra,.— 

54 U. S.—Mosheuvel v. District 
of Columbia, 191 U. S. 247, 24 SCt 
57, 48 L. ed. 170 [rev 17 App. €Ds iS) 
401]. 

Ala.—Birmingham v. 167 
Ala. 334, 52 S 430. 

Conn.——Lucy v. Norwich, 93 Conn. 
545, 106 A 762. 


Gordon, 


Ga.—Harrell v. Macon, 1 Ga. A. 
413, 58 SE 124. 
Ill.— Richmond v. Marseilles, 190 


Til. A 227; Horaburda v. Chicago, 154 
Till, | A. 627; Normal v. Bright, 125 
Te Ae 478; Mt. Sterling v. Crummy, 
Goer EEes HA, 572; Waverly v. Henry, 67 
Ill. A. 407; Morehouse v. Dixon, 39 
Ill. A. 107. 

Ind.—Fowler y. Linquist, 138 Ind. 
566, 37 NE 133. 

Iowa.—Dewall v. Sioux City, 164 
NW 640; Covert v. Lovilia, 167 Iowa 
163, 149 NW 67; Jackson v. Grinnell, 
144 Iowa 232, 122. NW 911. 

Kan. —Spencer v. Kansas City, 92 
Kan 161, £62..139.P21029 “eit u€ye]). 

La.—Lemoine  v. Alexandria, 151 
Ta. -562,).92 S) 68. 

Md.—vVannort v. Chestertown, 132 
Md. 685, 104 A 113. 

Mich.—Sherman v. Consumer’s 
Power Co., 199 Mich. 543, 165 NW 
844, 

Mo.—Graney v. St. Louis, 141 Mo. 
180, 42 SW 941; Stephens v. Eldorado 
Springs, (A.) 190 SW. 1004; Loftis 
v. Kansas City, 156 Mo.:A. 683, 137 
SW 993. 

N. Y.—Pomfrey Vv. Saratoga 
Springs, 104 N. Y. 459, 11 NE 43; 
Wells v. Herman, 4 NYSt 773. 

Pa.—McManamon y. Hanover Tp., 
232 Pa. 439, 81 A ‘440; March vy. 
Pheenixville, 221 Pa. 64, 70 A 274; 
Mellor v. Bridgeport, 191 Pa. 562, 43 
A 365; Kuhns v. Upper Allen Tp., 57 
Pa. Super. 386; Brink v. Troy Bor- 
ough, 53 Pa. Super. 607. 

S. C.—Huggin. v. Gaffney, 134 S. 
Cc. 114, 132 SE 163. 

S. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Tex.—Dallas v. Muncton, 37 Tex. 
Givi, A. 192) 83 1S We 438: 

Wash.—Colquhon vy, Hoquiam, 120 
Wash. 391, 207 P 664; Lautenschlager 
V-) Seattle, 77 Wash. 12,137, eeisizie. 
Larsen v. Sedro-Wooley, 49 Wash. 
94.P 9388; Cady v. Seattle, 42 
85 P 19; McClammy vy. 
Spokane, 339; 78 BV 9125 
oe v. Ballard, 19 Wash. 1, 52 P 
Gare ahs v. Belleville, 15 Ont. 


‘Alta.—Touhey v. Medicine Hat, 5 


~ 


Alta. L. 116, 10 DomLR 691, 23 West 
LR 880, 4 WestWkly 176. 

[a] MDlustration.—Failure to cross 
to the other side of the street or to 
take the arm of an escort is not 
contributory negligence, 
Medicine Hat, 5 Alta, 
DomLR 691, 23 WestLR 880, 4 West 
Wkly 176. 

55. Chance y. St. Joseph, 195 Mo. 
A. 1, 190 SW 24. 

[a] “He had a right to drive on 
any public street and his motive or 
purpose in selecting any course of 
travel was his own business.” Chance 
MG St. Joseph, 195 Mo. A. 1, 6, 190 SW 

4, 

56. Dewall v. Sioux City, (lowa) 
164 NW 640; Covert v. Lovilia, 167 
Iowa 163, 149 NW 67; Nichols v. 
Laurens, 96 Iowa 388, 65 NW 335. 

57. Kokomo v. Boring, 24 Ind. A. 
552, 57 NE. 202; Switzer v.> Pitts- 
burgh, 54 Pa. Super. 183; Brink v. 
Troy Borough, 53 Pa. Super. 607; 
Ball v...El Paso,.5 Tex. Civ. A. 221, 
23 SW 835. 

58. Conn.—Lucy  v. 93 
Conn. 545, 106 A 762. 

Iowa.—Barnes v. Marcus, 96 Iowa 
675, 65 NW 984. 

Miss.—Pascagoula v. Kirkwood, 86 
Miss. 630, 38 S 547. 
Mo.—Canterbury v. Kansas City, 
149 Mo. A. 520; 131 SW 120. 
Oh.—Smith v. Toledo, 11 Oh. Cir. 
CtuN. WS. £67,.:30.:Oh. Cir) Ct 454: 
Pa.—Evans v. Philadelphia, 205 Pa. 
193, 54 A 775, 97 AmSR 732; Hadley 
v. ‘Coatesville, 78. Pa, Super. 465; 
Clifton yv. Williams, 69 Pa. Super. 
163; Switzer_v. Pittsburg, 54 Pa. 
Super. 183; Brink v. Troy Borough, 53 
Pa. Super. 607. 

[a] Illustration.—Although plain- 
tiff noticed icy condition of a walk in 
the business center of city at the 
time she went to do family shop- 
ping, she cannot be deemed guilty 
of negligence barring recovery for a 
fall sustained while returning, be- 
cause she proceeded to return over 
such walk, where the street was also 
icy, and plaintiff was proceeding with 
greatest care at the time of her fall. 
meere v. Norwich, 93 Conn. 545, 106 


Norwich, 


59. Ill.—Danville v. Makemson, 32 
EAs SLT 2. 
eae Boas v. St. Paul, 


Oh.—Smith v. Toledo, 11 Oh. Cir. 
Ct ONG Se) Lé6re s0LOhn Cirk Cras 
Pa.—Mellor v. Bridgeport, 191 Pa. 
562, 43 A 365; Switzer v. Pittsburg, 
54 Pa. Super. 183; Brink vy. Troy Bor- 
ough, 53 Pa. Super. 607. 

Wash.—Jordan vy. Seattle, 30 Wash. 
298, 70 P 748. 

Wis.—Cairncross  v. Pewaukee, 86 
Wis. 181, 56 NW 648. 

March vy. Pheenixville, 221 Pa. 

64, 70 A 274. 


22 Minn, 


60. 


61. March v. Phcenixville, supra. 
And see Smith v. Yankton, 23 S. D. 
352, 121 NW 848 (holding that 


pedestrians have a right to take the 
most convenient route to their desti- 
nation, and, while they cannot reck- 
lessly place themselves in danger, 


taken into consideration. 
said that, where the danger is serious and imminent, 
it might ‘be the traveler’s duty to avoid it at any 
inconvenience ;*° but that if the danger is trifling, 
and the inconvenience of taking another way is so 
great that an ordinarily prudent man would not sub- 
ject himself to it, failure to do so is not neglhi- 
It has been held that the fact that the 
dangerous way was not closed warrants travelers in 
using it, and excuses apparent negligence.® 

Want. of knowledge ot danger. 
person injured chose the dangerous way does not 
constitute contributory negligence if he had no 
knowledge of the danger.®? 


In some eases it has been 


The fact that the 


they need not forsake such walks 
merely because of some danger in 
passing over them, especially when 
no safer route is reasonably con- 
venient). 

62. trie v. Schwingle, 22 Pa. 384, 
60 AmD 87 (holding that if there 
were other streets by which the per- 
son injured might have reached his 
destination and he was hurt, the 
city was equally liable if it did not 
give notice or warning by closing up 


a street out of repair, or in Some 
other way); Welch v. Petley, 89 
Wash. 254, 154 P 145; lLauten- 


eure v. Seattle, 77 Wash, 12, 137 
oO . 

[a] A traveler may use any street 
which the city leaves open for travel 
and is not required to avoid a par- 
ticular street because there is an- 
other and safer one that he may 
take, Lautenschlager v. Seattle, 77 
Wash, 12, 137 323. 

62. Conn.—Carstesen v. Stratford, 
67 Conn, 428, 35 A 276. 

Ill.—Aurora v. Hillman, 90 Ill. 61. 

Ind.—Muncie v. Hey, 164 Ind. 570, 
74 NE 250; Huntington v. Breen, 17 


Ind. 29; Kokomo v. Boring, 24 Ind. 
A. 552, 57. NE. 202; Bluffton. —v. 
McAfee, 23 Ind. A. alee 53 NE 1058; 


Lyon v. Logansport, 9 Ind. LAS ved 35 
NE 128. 

Ilowa.—Morman y. Emmetsburg, 
195 Iowa 627, 191 NW 156; Bussell 
v. Ft. Dodge, 126 Iowa 308, 101 NW 
1126; Considine vy. Dubuque, 126 Iowa: 
283, 102 NW 102; Barnes v. Marcus, 
96 Iowa .675, 65 NW 984; Hartman 
a aS atine, 70 Iowa 511, 30 NW 

Mich.—Comiskie v. Ypsilanti, 116 
Mich. 321, 74 NW 487 

Mo.—Gerdes Vie Christopher, etc, 
Architectural Iron, ete., Co., 124 Mo. 
347, 27 SW 615; Stephens V. Macon, 


83 Mo. 345; Roberts Vv. Piedmont, 
166 Mo. A. 1 148 SW 119. 
N. Y.—Wright v. Saunders, 65 


Barb. 214 [aff 3 Keyes 323, 1 Transcr. 
A. 263, 36 HowPr 136]. 

Oh. —Richards v. Stratton, 112 Oh. 
St. 476, 147 NE 645; Cincinnati v. 
Hrazer, 18 -Oh. :Gir.sCt1750..9) O hyoCin: 
Dec. 487: Farrelly v. Cincinnati, 2 
Disn. 516, 138 Oh. Dec. (Reprint) 316 
[aff 3 Oh. Dec. (Reprint) 115, 3 
WklyLGaz 277]. 

Pa.—Burd v. Philadelphia, 223 Pa. 
654, 73 A 6; Chilton v. Carbondale, 
160 Pa. 463, 28 A 833. 

Tex.—San Antonio v. Wildenstein, 
49 nTex. Clvi A ibl 4 09S a2 ein 

W.. Va. —Boyland vy. Parkersburg, 
78 W. Va. 749, 90 SE 347. 

Wis. —Perkins v. Fond du Lae, 34 
Wis. 435. 

[a] MIllustration.—Where a broken 
cover of a sewer inlet is unrepaired 
for at least two weeks, with notice 
to the city, and is covered with 
muddy water mixed with slush and 
ice, a woman, not knowing thereof, 
injured by its giving way under her, 
may recover for her injuries, al- 
though she could have avoided the 
danger by going a few steps to one 
side. Burd v. Philadelphia, 223 Pa. 
654, 73 A 6. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1857-1858] 


[§ 1857] f. Leaving Street or Traveled Part®?%— 
(1) In. General. Although there is no rule of law 
requiring a traveler at his peril to keep in the 
usually traveled portion’ of a publie way,®* and 
the mere fact that a person is off the traveled por- 
tion of a street at the time he is injured does not 
constitute contributory negligence as a matter of 
law,®> he must nevertheless exercise ordinary care 
and prudence,®* and may be guilty of contributory 
negligence if he leaves the traveled way without 
reasonable cause.®* 

Leaving street. Where a traveler carelessly or 
unnecessarily, for his own convenience, leaves the 
street, and in so doing meets with an accident out- 
side of its limits, the mynicipality is not liable,°* 
no matter how near the street the obstruction which 
causes the injury may be.®® So where a pedestrian 
leaves the street and passes over adjoining prop- 
erty, and in attempting to regain the sidewalk falls 
into an excavation in the street which he knew was 
there, he is negligent and cannot recover."° 

[§ 1858] (2) Pedestrian Leaving Sidewalk or 
Traveled Part Thereof‘!:—(a) In General. It is not 
negligence per se for a pedestrian to step off a 


6314. Duty of municipality as to 
parts of street outside of traveled 


public 
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purposes. 
Coast Tract. Co. v. Manuel, 123 Miss. 


[43 C.J.] 1093, 


sidewalk or crosswalk,’ or to walk in the roadway,” 
or stand there for a few minutes,’* especially where 
he does so to avoid a dangerous obstruction on 
the sidewalk.*® But it has been held that a pedes- 
trian who, for his own convenience, leaves a side- 
walk which is in good condition and resorts to the 
roadway or gutter and is injured,’® or goes into a 
dark alley,’? is guilty of contributory negligence. 
In any event a traveler leaving the sidewalk or 
walking in the roadway must exercise ordinary 
care and precaution to avoid’ dangerous defects or 
obstructions which he knows or has reasonable 
grounds to believe will beset him.7* <A pedestrian 
has the right to walk upon any part of the side- 
walk, and is not negligent merely because he does 
not keep near the center of the walk.’® But it has 
been held that, when one steps out to the edge of 
the sidewalk next to the curb, he should exereise 
greater care than when walking on the center of 
the pavement.®° 

Walking upon or across a grass plot. A pedes- 
trian is not necessarily guilty of contributory negli- 
gence when he goes upon or over a grass plot or 
parking between the sidewalk and curb,®! although 


Gulfport, v. Chinn, 89 SW 188, 28 KyL 257; 
Laverdure v. New York, 28 App. 


etc., 


way see supra §§ 1790, 1791. 


64. Smith v. Bonner, 63 Mont. B71, 
208 P 603; Ringelstein v. San An- 
tonio, (Tex. Civ. A.) 21 SW 634. 

65. Ga.—Augusta v. Tharpe, 113 
Ga. 152, 38 SE 389. 

Ky —Laneaster_ vy. Broaddus, 186 


Ky. O36, 216 SW 373. 

Mont.—Smith v. Bonner, 63 Mont. 
571, 208 P 603. 

Pa. —Emery v. Philadelphia, 208 Pa. 


492, 57 A 977; Klein v. Philadelphia, 
62 Pa. Super. 121. 
Tex.—Austin v. Ritz, 72° Tex. 391, 


9 SW 884; Ringelstein v. San An- 
tonio, (Civ. A.) 21 SW 634, 

66. Gulfport, etce., Coast Tract. 
.Co. v. Manuel, 123 Miss. 266, 85 S 
808; Carolus. v. New “York, 19. .N. Y. 

‘ Austin ov.) Ritz, 72. "Pex. 
9 SW 884; Williams v. North 
Battleford, 4 Sask. L. 

67. Conn.—Burr v. Plymouth, 48 
Conn. 460. 

Mass.—Carey v. Hubbardston, 172 
Mass. 106, 51 NE 521. 

‘Miss.—Gulfport, ete., Coast Tract. 
oe v. Manuel, 123 Miss. 266, 85 S 308. 

C.—Ovens Vv. Charlotte, 159 N. 
Cc. *y32, 74 SE 748. 

Pa.—Short v. Carbondale, 249 Pa. 
564, 95 A 254. 

Tex.—Wheeler v. Flatonia, (Civ. 
A.) 155 SW 951. 

Utah.—Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 
827. 

Wash.—Nelson v. Spokane, 45 
Wash. 31, 87 P 1048, 122 AmSR 881, 
8 LRANS 636, 13 AnnCas 280. 

[a] Wiustration.—The driver of a 
coal wagon, allowing the horses to 
trot while one wheel was in the gut- 
ter of a street, whereby he ran 
against a flagstone over a manhole 
and was thrown out and killed, was 
guilty of contributory negligence, 
precluding recovery for his death. 
Short v. Carbondale, 249 Pa. 564, 95 

A 254. 

[b] Where plaintiff knew that 


there was a stump on the edge of a 
driveway and drove into it, on un- 
necessarily deviating from the mid- 
dle of the street. he was guilty of 
contributory negligence, and could 
not recover for injuries received by 
being thrown out of his buggy. 
Ovens Ap Charlotte, 159) N. C., 332;,:74 
SE 74 

[ec] ee the driveway for vehicles 
is of sufficient width and in proper 
repair to meet the needs of travel, a 
city is not liable for injury to one 
who recklessly departs from _ the 
traveled way and collides with a 
pole placed in the right of way for 


266, 85 S 308. 

[a] If a traveler errs in judg- 
ment in taking a sidetrack upon a 
highway when the main track is 
passable and safe, although the side- 
track is generally used, it is con- 
tributory negligence. Burr v. Plym- 
outh, 48 Conn. 460. 

Pedestrian leaving sidewalk see in- 
fra §§ 1858, 1859. 

68. Mineral City v. Gilbow, 81 
Oh, St. 263, 90 NE 800, 25 LRANS 


627. 

Liability of municipality generally 
for injuries from defects outside 
highway see supra § 1817. 

9. Biggs v. Huntington, 32 W. 
Va. 55,.9 SH) oi 

70. Austin v. Charlotte, 146 N. C. 
336, 59 SH 701. 

71. In nighttime see infra § 1860. 

72, Brennan v. Streator, 256 Ill. 
468, 100 NE 266; Mattoon v. Wor- 
land, Oi. LU. YAS 13; Hearn v. Water- 
loo, 185° Iowa 995, 169 NW _ 392; 
Heckman v. Evenson, MeN De Liss 73 
NW 427. 

73. U. S.—Denver vy. Sherret, 88 

Meds. 226, Sil (CCA 499. 

Conn.—Hope v. Valente, 84 Conn. 
248, 79 A 583. 

Towa.—Hearn v. Waterloo, 185 
Towa 995, 169 NW 392. 

Kan.—Junction City v. Blades, 59 
Kan. 774, 52 P 444. 

N. C.—Neal v. Marion, 126 N. C. 
te 85 SE 812,-129 N. C. 345, 40 SE 

16. 


N. D.—Heckman v. Evenson, 7 N. 
Dao. oe NOW a Zils 


Pa. —-Reed v. Schuylkill Haven 
Borough, 22 Pa. Super. 27. 

Ont.—Belling v. Hamilton, 3 Ont. 
L. 318, 1 OntWR 124. 

[a] MWMustrations.—(1) <A  pedes- 


trian, walking along a dark street, 
was not negligent as a matter of 
law because he stepped into a hole 
adjacent to a sidewalk without in- 


|tending to leave the sidewalk. Hearn 


v. Waterloo, 185 Iowa 995, 169 NW 
392. (2) The fact that plaintiff 
walked in the roadway instead of on 
the sidewalk for a considerable dis- 
tance and returned to the sidewalk 
only when it was covered by an 
awning and the pavement was pro- 
tected, the sidewalk at other places 
being icy, instead of being contribu- 
tory negligence was of itself evi- 
dence of care. Reed v. Schuylkill 
Haven Borough, 22 Pa. Super. 27. 

74. Doyle v. Foster, 128 App. Div. 
279, 112 NYS 673. 

75. Superior v. Olt, 239 Fed. 100, 
1b ge CCAR ON Hast oSt) souls) -v. 
Dougherty, 74 Ill. A. 490; Frankfort 


Div. 65, 50 NYS 882. 

76. Groveport v. Bradfield, 2 Oh. 
Cir. Ct. 145, 1 Oh. Cir. Dec. 411 Laff 
30 CineLBul 351]; Winchester v. 
Carroll, 99 Va. 727, 40 SE 37. 

[a] A traveler who leaves the 
sidewalk merely because it is muddy, 
and walks in the gutter and is. iIn- 
jured, is guilty of contributery neg- 
ligence. Mitchel v. Richmond, 107 
Va. 193, 57 SE 570, 11 LRANS 1114, 
12 AnnCas 1015. 

77. Ely v. Des Moines, 
55,'52 NW 475, 17 LRA 124, 

78. U. SS Or teen Ve OLE Too 
Fed. 100, 152 CCA 1 

Colo.— Oliver Vv. eee 13 Colo. 
ALpe 20" Dt ee Tags 

Ga.—Zettler v. Atlanta, 66 Ga. 195. 

Ill.—Brown v. Chicago, Lb. be eA 
126; Mattoon v. Worland, bogie LW Br ys 
oni Monmouth vy. Sullivan, 8 TT AL 


86 Iowa 


Iowa.—Alline v. Le Mars, 71 Iowa 
654, 33 NW 160; McLaury v. McGreg- 
or, 54 Iowa 717, 7 NW 91. 

- Kan.—Junction City v. Blades, 59 
Kan, 774, 52 P 444. 

Mich. —Flater v. Fey, 70 Mich, 644, 
38 Pee 656. 

-—Heckman yv. Evenson, 7 N. 
IY, Nias, 73 NW 427. 

[a] Tlustration.—A woman sevy- 
enty-eight years old, who, while 
walking along the sidewalk five feet 
wide, with light and eyesight suf- 
ficient to discern its limits, steps 
into a parallel ditch and is injured, 
is guilty of contributory negligence. 
McLaury v. McGregor, 54 Iowa ane 
7 NW 91. 

79. Kansas City v. Manning, 50 
Kan. 373, 31 P 1104; Kelly v. Spo- 
kane, 83 Wash. 55, 145 P 57. 

[a] Tlustration.—A person unac- 
quainted with a street is not guilty 
of contributory negligence in step- 
ping toward the inside of a walk 
to avoid a crowd, and thereby step- 
ping off and falling four or five feet 
to the ground. Kansas City v. Man- 
ning, 50 Kan. 373, 31 P 1104. 

Walking on grass plot see infra 
this section. 


80. Lerner v. Philadelphia, 13 Pa. 
Dist. 165. 
81. District of Columbia v. White, 


44; Barnesvilfe -y. 


LRANS 94, AnnCasi1912D 1234; Lar- 
sen v. Sedro- -Woolley, 49 Wash. 134, 
94 P 938. 

fa] A park strip is a part of the 
highway, and although it is improved 
in a peculiar manner for ornamental 
purposes, and not intended for travé), 
it cannot be said that under no 


1094 [43 C.J.] 


he must exercise a greater amount of care than is 
required when walking upon that part of the side- 
On the other hand it 
has been held that the attempt of a traveler to cross 
diagonally a grass plot which had formerly been 
used as a path constituted contributory negligence 
where it was apparent to an ordinarily prudent per- 


walk intended for travel.®? 


gon, from the existence of stakes 


the plot had been withdrawn from such use.*? 

[§ 1859] (b) Crossing Street Elsewhere than on 
Crosswalks.®* A pedéstrian who crosses a street or 
passes from the roadway to the sidewalk, at a place 
elsewhere than at a crosswalk,®® even after dark,®® 
But he must exercise 
‘ordinary care commensurate with the danger, and if 
he fails to do so and is injured, he cannot recover.** 
Ordinary care in such case may require a greater 
degree of caution than is required when crossing 
In so crossing the traveler as- 
sumes the risk of danger ordinarily present in a 


is not necessarily negligent. 


at a crosswalk.®® 


street kept in an ordinarily safe 


he does not assume the risk of injury, without his 
fault, from unnecessary defects or from obstruc- 


eircumstances have travelers a right 
to pass on or over it. Larsen v. 
Sedro-Woolley, 49 Wash. 134, 94 RB 
938. 

82. District of Columbia v. White, 
48 App. (D. C.) 44. : 

» 93. Youngblood v. Mason City, 165 
Iowa 488, 146 NW 20. 

84. In nighttime see infra § 1860. 

85. Ala.—Birmingham v. Mauzey, 
214’ Ala. 476, 108 S 382. 

Ga.—Evans v. Atlanta, 139 Ga. 443, 
77 SH 378; Augusta v. Tharpe, 113 
Ga. 152, 38 SE 389. \ 

Ind.—Princeton v. Gutheridge, 66 


‘Ind. A. 602; “118. NE. 584). 586 "Feit 
Cyc]; Indianapolis v. Schoenig, 48 
Ind. A. 76, 95 NE 324. 

.lowa.—Middieton v. Cedar Falls, 
173 Iowa 619, 153 NW 1040; Rea vy. 
Sioux ,City, 127 Iowa 615, 103 NW 


949; Bell v. Clarion, 113 Iowa 126, 
84 NW. 962, 115 Iowa 357, 88 NW 
824; O’Laughlin v. Dubuque, 52 Iowa 
746, 3 NW 655. But see O’Laughlin 
v. Dubuque, 42 Iowa 539 (holding 
‘that, if the crosswalk is not ob- 
‘structed and there is no_ sufficient 
reason for- not using it, plaintiff is 
guilty of contributory negligence). 
. Kan.—Olathe v. Mizee, 48 Kan. 
435, 29 P 754, 30 AmSR 308. 
_ Ky.—Louisville v. Haugh, 157 Ky. 
643) 163 SW 1101; Glasgow v. Gillen- 
waters, 113 Ky. 140, 67 SW 3881, 23 
KyL 2375; Covington v. Whitney, 99 
SW 337, 30 Kyl 659; Louisville -v, 
Johnson, 69 SW 803, 24 KyL 685. 
La.—Weber vy. Union Dev., etc., Co., 


ee Dee Mii 4 on Si Gn2nnha tam Cas 
1012. 
Md.—Magaha y. Hagerstown; 95 


‘Md. 62, 51 A 832, 93 AmSR 317. 

i Mass.—Keith (v.. Worcester, etc., 
R. Co., 196 Mass. 478, 82 NE 680, 14 
‘LRANS 648; Raymond v. Lowell, 6 
Cush. 524, 53° AmD" 57. 

' Mich.—Baker v. Grand Rapids, 111 
Mich. 447, 69 NW 740; Lincoln y. 
Detroit, 101 Mich. 245, 59 NW 617. 

Minn.—Collins v. Dodge, 37 Minn. 
508, 35 NW 368. 

Mo.—Hall v. St. Joseph, 163 Mo, A. 
“214, 146 SW 458; Plummer v. Milan, 
79 Mo. A. 439. 

“ N. Y¥.—Brusso v. Buffalo, 90 N. Y. 
Pee Bennett v. Sing Sing, 14 NYS 
‘AG 3. , 

, N. D—Heckman vy, Evenson, ‘7 'N; 
D. 173.73 NW 427. 

Oh.—Durbin v. Napoleon, 21 Oh. 
‘Cir. Ct. 160;,11,Oh. Cir, Dec, 584. 

. Ont.—Belling v.'Hamilton, 3 Ont. 
L., 318, 1 OntWR 124, 
| “Tf a municipality provides suit- 
able and convenient crossings, pe- 
.destrians cannot expect the whole 
of the thoroughfare to be kept as 
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authorities.?° 


and wires, that 


condition,®® but 
ments.*° 


clean and smooth as the sidewalks, 
but unless he has notice of some de- 
fect, or by the use of due care could 
discover it, a person who crosses a 
street at a place other than a fixed 
crossing cannot be said to be .there- 
by necessarily guilty of negligence. 
And when, as in this case, the nearest 
crossing is four hundred feet away, 
it would be exacting a great deal of 
a pedestrian to require him to go to 
it, instead of crossing where he is 
to speak to a friend who is on the 
opposite side.’ Magaha y. Hagers- 


town, 95° Md. 62, 69, 51 A 832, 93 
AmSR 317. . 

[a] Crossing diagonally at inter- 
section of streets. Princeton  v. 
Gutheridge, 66 Ind. A. 602, 118 NE 
584, 586 [cit Cyc]. 

[b] Im Quebec it: has been held 


that a municipality is not liable for 
injuries to a pedestrian, caused by a 
ridge of snow at the edge of the 
sidewalk, while crossing the street 
at a place other than’ the regular 
crossing. Olive v. Westmount, 16 
Que. Super. 426. : 
86. See infra § 1860. 
87. Ill—EHEnders v. 
Tll, A. 406. 
Ind.—Indianapolis v. Schoenig, 48 
Ind. A. 76, 95 NE 324. 
Iowa.—Middleton vy. Cedar Falls, 
173 Iowa 619, 153 NW 1040; Rea v. 
Sioux City, 127 Iowa 615, 103 NW 
949; Bell v. Clarion, 113 Iowa 126, 
Hoye Bh 962, 115 Iowa 357, 88 NW 


Ky.—Louisville v. Haugh, 157 Ky. 
643, 163 SW 1101; Covington v, Whit- 
ney, 99 SW 3387, 30 KyL 659. 

Md.—Magaha vy. Hagerstown, 95 
Md: 62, 51 A 832,93 “AmSR. 817. 

Mass.—Raymond v: Lowell, 6 Cush. 
524, 538 AmD 57, 

Mo.—Holding v. St. Joseph, 92 Mo. 
A, 143. 

Pa.—Montgomery v. Philadelphia, 
270. Pa. 346, 113 A 357; McIlhenney v. 
Philadelphia, 214 Pa. 44, 63 A 368; 


Chicago, 147 


Easton y. Philadelphia, 26 Pa. Super. 


‘sy Die 

[a] Failure to select suitable place 
to cross held contributory negligence. 
Raymond v. Lowell, 6 Cush, (Mass.) 
524, 58 AmD 57. 

88. Evans v. Atlanta, 139 Ga. 443, 
77 SE 378; Magaha v. Hagerstown, 
95 Md. 62, 51 A 832, 93 AmSR 317; 


Winchester v. Carroll, 99° Va. 727, 
40 SH 37. 

8s9. Ill.—Brown v. Chicago, 135 
Thivea 126: 

Mass.—Raymond v. lowell, 6 
Cush, 524, 68 AmD 57.. 

Oh.—Dayton v. Yaylor, 62 Oh. St. 


11, 56 NE 480; Durbin. v. Napoleon, 


- £§§ 1858-1860 


tions and nuisances that are suffered to remain in 
‘the street through the negligence of the municipal 
In some cases the rule is laid down 
that, while a pedestrian may cross a street at any 
point,®t yet, where crosswalks are eStablished, it 
becomes his duty to use them, and if, without reason 
or excuse, he fails to do so, he takes upon himself 
the risk of every danger arising out of municipal 
neglect that otherwise might have been avoided ;°? 
but that if the crosswalk is obstructed, or in such © 
a dangerous condition that an ordinarily prudent 
person would not attempt to use it, the pedestrian 
may walk elsewhere.®* 

Street undergoing improvements. 
knowing that improvements in a street are in 
progress, attempts to cross it midway between two 
crosswalks instead of using one of the crosswalks, 
has been held guilty of contributory negligence.** 
On the other hand it has been held that the right 
to cross a street at any point is not necessarily sus- 
pended during the progress of street improve- 


A person who, 


[§ 1860] g. Traveling in Nighttime—(1) In Gen- 


ager Cir (CEeled, ais Ghy@ir Dec, 

Va.—Winchester vy. Carroll, 99 Va. 
727, 40 SE 37. 

Ont.—Belding v. Hamilton, 
L. 318, 1 OntWR 124. 

[a] He cannot presume that the 
way from the sidewalk to the street 
is smooth and even, but must exer- 
cise a caution and prudence adapted 
to the nature of,the case. Raymond 
v. Lowell, 6 Cush. (Mass.) 524, 53 
AmD 57. To same effect Winchester 
v. Carroll, 99 Va. 727, 40 SE 387. 

[b] Rule applied.—A pedestrian 
who crosses a street at night at a 
place other than a crossing cannot 
recover for an injury caused by slip- 
ping in a depression which is not 
dangerous to horses or vehicles, since 
a foot passenger, although entitled 
to walk in the street, is not entitled 
to have it kept in any higher degree 
of repair than is necessary for the 
safety of horses and vehicles. Beld- 
ing v. Hamilton, 3 Ont. Ll. 318. 

Sufficiency and safety of particu- 
lar parts of street see supra § 1789. 

90. Hall v. St. Joseph, 163 Mo, A. 
214, 146 SW 458; Durbin v. Napoleon, 
Cass Cir. Ct. 9160" 11 "Oh. "Cir? Dee! 

-91. Whitman y, Stipp, 270 Pa. 401, 
118 A 567; Montgomery vy. Philadel- 
phia, 270 Pa. 346, 113 A 357; McfTIl- 
henney y. Philadelphia, 214 Pa. 44, 
63 A 368. 

92. Foster vy. Philadelphia, 282 Pa. 
3938, 128 A 100 (holding, however, 
that the rule was inapplicable where 
the injury was caused by a defect 
in the sidewalk upon which the 
pedestrian stepped after leaving the 
roadway); Montgomery vy. Phila- 
delphia, 270 Pa, 346, 118 A 357; Watts 
v. Plymouth, 255 Pa. 185, 99 A 470, 
3 ALR 1110. 

[a] Mlustration.—A pedestrian, 
who crossed a street diagonally in 
front of a street car obstructing the 
crossing, without.using other cross- 
ings provided for pedestrians at the 
street intersection, was 
torily negligent, there being no ex- 
cuse for the failure to use the cross- 
Ree provided for oe eens use, 

ontgomery v. iladelphia, 270 . 
346, 118 A 357. 2 a 

Choice of ways see supra § 1856. 

93. Watts v. Plymouth, 255 Pa. 
185, '99 A 470, 3. ALR 1110. 
ies Enders vy. Chicago, 147 Tll, A. 

95. Whitman y. Stipp, 270 Pa. 401, 
406, 113 A 567. : 

“His right to go upon the street, 
when so closed, can neither be broadly 
affirmed nor wholly denied as a mat- 


3 Ont, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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§ 1860} 


eral. A person traveling on a street or public way 
in the nighttime is required to exercise such ordi- 
nary care and caution as a reasonably prudent man 
would exercise under the circumstances, and in view 
of the darkness;°* and ordinary e¢are in the ‘night- 


time may call for greater caution 
time.®? 


ter of law; for it turns upon the 
nature of the repairs, the progress of 
the work, his knowledge or notice of 
conditions, his reason for using the 
street, whether there by design or 
accident and all the circumstances.” 
Whitman v. Stipp, supra. 

96. Conn.—Williams v. Clinton, 28 
Conn, 264. 

D. C.—District of Columbia v. 
sing 29 App. 327, 10 AnnCas 675. 

lll.—Jefferson v. Chapman, 127 Ill. 
438, 20 NE 33, 11 AmSR 136; Hutch- 
ison v. Collins, 90 Ill. 410; Elgin v. 
’ Renwick, 86 Ill. 498; Normal vy. Gresh- 
am, 49 Ill. A. 196, 

Ind.—Sellersburg v. Ford, 39 Ind. 
A. 94, 79 NE 220. 

Iowa.—Spiker yv. Ottumwa, 193 
Iowa 844, 186 NW 465; Finnegan v. 
Sioux City, 112 Iowa 232, 83 NW 
907; Baxter v. Cedar Rapids, 103 
Iowa 599, 72 NW 790; Owen v. Ft. 
Dodge, 98 Iowa 281, 67 NW. 281; 
Hall v. Manson, 90 Iowa 585, 58 NW 
881; Stier v. Oskaloosa, 41 Iowa 353. 


Dur- 


Kan.—Ft. Seott v. Peck, 5 Kan, A. 
B93.) 49 Pi dia. 
Ky .—Tegtmier v. Covington, 183 


Ky. “312, 209 SW 382; Georgetown v. 
Groff, 136 Ky. 662, 124 SW 888; Cen- 
tral Consumers Co. v. Booher, 107 SW 
198, 32. KyL 794. 

Md.—Annapolis v. 125 
Md. 343, 93 A974. 

Mass.—McGuinness v. Worcester, 
160 Mass. 272, 35 NE 1068. 

Mich.—Carpenter v. Bloomingdale 
Tp., 227 Mich. 355, 198 NW 912; Smith 
Mi oie pi 106 Mich. 136, 68 NW 

Mo.—Waldmann Skrainka 
Constr. Co., 289 Mo. 620, 233 SW 242; 
Solomon y. Duncan, 194 Mo. A. 517, 
185 SW 1141; Ray v. Poplar Bluff, 70 
Mo. A. 252. 

Mont.—May v. Anaconda, 26 Mont. 
140, 66 P 759. 

. Nebr.—Ponca v. Crawford, 23 Nebr. 
662, 37 NW 609, 8 AmSR 144 

N, Y.—O’ Brien Vv. Syracuse, 31 App. 
Div. 328, 52 NYS 224; Wright v. Saun- 
ders, 65: Barb. 214 [aff 3 Keyes 323, 
1 Transer. A. 263, 36 HowPr 136 1% 

N. C.—Russell v. Monroe, 116 N. 
C. 720, 21 SE 550, 47 AmSR 823. 

N. D.—Wells v. Lisbon, 21 N. D. 
34, 128 NW. 308. 

Oh -—Ohliger v. Toledo, 20 Oh, Cir. 
Ct. 142, 10 Oh. Cir. Dec. 762; Newark 
v. MeDowell, 16 -Oh.. Cir) Ct. 556, 9 
Oh. Cir. Dec. 260. 

Okl.—Guthrie v. Thistle, 5. Okl. 

Philadelphia, 279 


517, 49 P 10038. 

Pa.—Greene v. 

Pa, 389, 124 A 134; Gillard v. Ches- 
ter, 212 Pa. 338, 61 A 929; Wertz v. 
Williamsport, 67 Pa. Super. 156; Ford 
v. Philadelphia, 45 Pa. Super. 404. 

Tex.—Dallas v. Webb, 22 Tex. Civ. 
A. 48, 54 SW 398. 

Wash.—Dunkin vy. 56 
Wash. 47, 105 P 149. 

W. Va.—Daniels v. Randolph Coun- 
ty Ct., 69° W.° Va. $676)! 680; 72 SE 
782, 37 LRANS 1158 [quot Cyc]. 

Wis.—Gutkind vy, Elroy, 97 Wis. 
649, 73 NW 325; Prideaux v. Mineral 
Point, A3 Wis. 513, 28 AmR 558. 

Ont. —Belling v. Hamilton, 3 Ont, 
B81 : 

[a] Rule applied.—Where a_ pe- 
destrian leaves the public street in- 
tentionally at night in order to take 
a by-path, but misses the path and 
is injured by falling off the end of 
a culvert, he cannot recover. Scran- 
ton v. Hill, 102 Pa.:378, 48 AmR 211, 

{[b] A collision with a boulder in 
an unlighted city street, which had 
been used and traveled for years, 
while plaintiff was driving slowly 
along the center of the street on a 
dark night, without knowledge of the 


Stallings, 


Hoquiam, 


In exercising ordinary care a traveler at 
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than in the day- 


boulder, is not contributory negli- 
gence. May v. Anaconda, 26 Mont. 
140, 66 P 759. 

[c] One walking on an icy side- 
walk in the nighttime is bound to 
exercise simply such care and cau- 
tion as a person of ordinary pru- 
dence would exercise under the cir- 
cumstances. Evans v. Utica, 69 N. 
Y. 166, 25 AmR 166. 

97. Iowa.— Hall v. Manson, 90 
Iowa 585, 58 NW 881; Stier v. Oska- 
loosa, 41 Iowa 353. 

N. ‘Y.—Splittorf v v. State, 108 N. Y. 
205, 15 NH 322; Cummins v.: Syra- 
cuse, 100 N. Y. 637, 3 NE 680; Daly 
Vv. Trinity Church, 188 App. Div. 280, 
176 NYS 734; McNish v. Peekskill, 
91 Hun 324, 36 NYS 1022; Parcells 
v. Albany, 77 Hun 137, 28 NYS 471. 


N. D—Wells v. Lisbon, ALES (ee Bs 
34, 128 NW 308. 
Wash.—Dunkin v. Hoquiam, 56 


Wash. 47, 105 P 149. 

W. Va.—Daniels v. Randolph Coun- 
ty. Ct., 69-"W. Va. 676, 680, 72 SH 
782, 37 LRANS 1158 [quot Cyc]. 

Wis.—Prideaux v. Mineral Point, 
43 Wis. 513, 28 AmR 558. ‘ 

88 Ala.—Vance v. Morgan, 198 
Ala. 149, 73 S 406. 

Ca 1.— Barry v. Terkildsen, 72 Cal, 
254, 13 P 657, 1 AmSR 56. 

Conn:—Wallace v. New Haven, 82 
Conn, 527, 74 A 886; Lutton v. Ver- 
non, 62 Conn. 1, 23 A 1020, 27 A 589. 

Del.—Seward v. Wilmington, 16 
Del. 189, 42 A-451; Robinson v. Wil- 
mington, 13 Del. 409, 32 A 347. 

Ill.— Birch v. Charleston Light, etc., 
Co:, 113, Ill, A. 229; Mt. Sterling v. 
Crummy, 73 Ill. A. 572; Vieths v. 
Skinner, 47 Ill. A. 325. 

Ind.—Noblesville Gas, ete., Co. v. 
Loehr, 124 Ind. 79, 24 NE 579; Ko- 
komo rer etc., Co. v. Studebaker, 41 
Td. SUA; abt 83 NE 260; Sellersburg 
v. Ford, 39 Ind. A. 94, 79 NE 220. 

Iowa.—Whitlatch v. Iowa Falls, 
199 Iowa 78, 201 NW 83; Spiker v. 
Ottumwa, 193 Iowa 844, 186 NW 
465; Keyes v. Cedar Falls, 107 Iowa 
509, 78 NW 227; Owen vy. Ft. Dodge, 
98 Iowa 281, 67 NW 281. 

Kan.—Rainey v. Lawrence, 70 Kan. 
pi AOU 528 gr IB 

Ky.—Covington v. Westbay, 156 
Ky. 839, 162 SW 91; Madisonville v. 
Stewart, 121 SW 421. 

La.—Lemoine y. Alexandria, 151 
La. 562, 92 .S 58; McCormack  v: 
Robin, .126)° La. 594, 52) Sic079, A139 
AmSR 549; Shidet v. Jules Dreyfuss 
Co., 50 La. Ann. 280, 23 S 887. 


Md.—Annapolis v. Stallings, 125 
Md, 3438, 93 A 974. | 
Mass.—Pollard v. ‘Woburn, 104 


Mass. 84. 

Mich.—Carpenter v. Bloomingdale 
Tp., 227 Mich. 355, 198 NW 912, 913 
[cit Cyc]; Baker v. Grand Rapids, 
111 Mich. 447, 69 NW 740. 

Mo.—Waldmann Vv. Skrainka 
Constr. Co., 289 Mo. 622, 283 SW 242; 
Dinsmore v. St. Louis, 192 Mo. 255, 
91 SW 95; Connor v. Nevada, 188 Mo. 
148, 86 SW 256, 107 AmSR 314; Hol- 
loway Vv. Kansas City, 184 Mo. 19, 82 
SW 89; Sutter v. Metropolitan St! R. 
Gor (AL) 208 SW 851; Hitt v, Kansas 
City, 110 Mo. A. 713, 85 SW 669. 

Nebr.—Lincoln vy. Walker, 18 Nebr. 
244, 250, 20 NW 113, 25 NW 66. 

N. Y.—Mullins v. Siegel-Cooper 
Gon 1838 IN. Mi 1295) 75125) Chis= 
holm v. State, 141 N. Y. 246, 36 NE 
184; Bly v. Whitehall, 120 N. Y. 506, 
24 NE 948; Jennings v. Van Schaick, 
108 N. Y. 530, 15 NH 424, 2 AmSR 
459, 20 AbbNCas 324; Brusso v. Buf- 
Lalo. SOLOING Y. « 679; Davenport vy. 
Ruckman, 387 N. Y. 568, 5 Transerm 
A. 254; Moshier v. New York, 190 
App. Div, 111, 179 NYS 338 Lapp dism 


‘obstruction 
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night, in the absence of knowledge to the contrary; 
has the right to act on the assumption that thé 
street or way is in a reasonably safe condition for 
travel by night as well as by day;°* and is not bound 
to anticipate that he will encounter excavations, 
without having some notice thereof by lights, 
without other precautions taken for his protection.® 


or 


228 N. Y. 612 mem, 127 NE 917 mem]; 
Manney v. Curtis, 113 App. Div. 421, 
9Y-~NYS 288; Collett v. New York, 51 
App. Div. 394, 64 NYS 693; Peach: Vv. 
Utica, 10 Hun 477; Wright v. Saun- 
ders, 65 Barb. 214 [aff § Keyes 323, 
1 Transcr, A. 263, 386 HowPr 1361; 
Whitehill vy. Hartman Constr. Co., 87 
Misc, 184, 149 NYS 518 [aff 168 App: 

Div. 928 ‘mem, 152 NYS 1149 mem 

Mortagna v. Aztec Asphalt Co., 154 
NYS 184; Crowther v. Yonkers, 15 
NYS 588 Taff 133 N. Y. 602 mem, 30 
NE 1149 mem]. 

N, C.—Neal v. Marion, 126 N. Wot 
oe 35 SE 812,129 N. C. 346, 40, SE 
iL 

N, D.—Heckman v. Evenson, 7 WN. 
D. 1738, 73 NW 427. 

Oh. —Ohliger v. Toledo, 20 Oh. Cir, 
Ct. 142, 10 Oh. Cir. Dec.. 762. 

Okl.—-Stillwater v. Swisher, 16 OKI, 
685,85) PB 1110: 

Ba,—Greene v. Philadelphia, 279 
Pa, 389, 124 A 134; Gillard v. Chester, 
212 Pa. 338, 61 A 929; Bloomsburg 
Steam, etc., Co. v. Gardner, 126 Paw 
80, 17 A 521 (where he had passed 
over it earlier on the same day. and 
found it safe); Wertz v. De bares it 
port, 67 Pa. Super. 156 

Vt.—Drew v. Sutton, BB Vt. 586, 45 
AmR 644. 

W. Va.—Daniels v. Randolph -Coun- 
ty Ct., 69 W. Va. 676, 680, 72 SE 782, 
37 LRANS 1158 [quot Cyc]. 

Mi rae Bhp v. Milford, 21 Wis: 
48 

tal A traveler at night has a right 
to presume that there are no hidden 
or secret dangers, and that streets, 
passages, or footways, without warn- 
ing, may be traversed safely, and 


should he in the nighttime step into 


a hole existing by reason of want 
of diligence on the part of the city, 
the city would be liable, although 
such danger existing in the daytime, 
which he could see and which he 
ran into, would be contributory neg. 
ligence. Seward v. Wilmington, 16 
Del, 189, 42 A 4651. 

[b] A person, who, while riding. 
a bicycle after dark, runs into an 
of which he had: no 
knowledge, is not necessarily guilty 
of contributory negligence. Kokomo 
R., etc., Co. v. Studebaker, 41 Ind. A 
11, 83 NE 260. 

Assumption of safety of way gen- 
erally see supra § 1851. 

99. Cal.—Carty v. Boeseke- Dawe, 
Co., 2° Cal, A. 646,,84 P 267. 
gill —Chicago Vi Etarriss 1 3yi): AL 


Ind.—Wirtz v. Luckett, 78 Ind. A. 
172,135 NE. 9. + 

Ky.—Madisonville v. Stewart, 121; 
Sw 421. 

Mo.—Robison v. Kansas City, 181 
SW 1004; Chance v. St. Joseph, 195. 
Mo. A. 1, 190 SW 24. ; 

N. Y—Wright v. Saunders, 65, 
Barb. 214 [aff 3 Keyes 323, 1 Tran-. 
ser. A. 263, 36 HowPr EAE 

Pa.—Gerber vy. Philadelphia, 60 Pa. 


Super. 119. : 
Wash.—Ashley  v. Aberdeen, 46. 
Wash. 385, 90 P 210 


W. Va.—Daniels v. Randolon Coun-, 
ty Ct., 69 W. Va. 676, 680, 72 SE 782,' 
37 LRANS 1158 [quot Cyc). 
aaa see cases passim supra~ note 


[a] Rule applied.—As regards con-, 
tributory negligence of a traveler in-: 
jured where a street ended at a, 
precipice, with no barrier erected to 
guard it, the presence of a houge 
in the street was not an indubitable 
warning of the street ending there,,. 
where the condition of light and visi-, 
bility of objects was such that a. 
traveler might have inferred’ that 


1096 [48 C.J.] 
The absence of lights in the streets may be per- 
tinent on the question of contributory negligence.* 
A failure on the part of a traveler to use prudence 
commensurate with obvious conditions constitutes 
negligence,? as where he disregards danger signals,® 
or fails to observe the location of hydrants near 
the curb.* It is not necessarily negligent to drive 
at night through a violent storm.’ Nor is it negli- 
gence per se for a traveler to run or to trot his 
horse at night,° or to drive a blind horse after dark.? 
But it is contributory negligence to drive at a trot 
along a street on a dark night in close proximity 
to danger signals, which were seen at some dis- 
tance;® and it has been held that contributory negli- 
gence may be inferred from the fact that a person 
was driving through the street in the nighttime at 
a furious speed. ® The fact that a pedestrian was 
running instead of walking does not necessarily es- 
tablish contributory negligence. ue 

Pedestrian leaving traveled way.1! It is not nec- 
essarily negligence for a pedestrian in the night- 
time to cross a park strip between the sidewalk and 
the curb,!? or to cross a street elsewhere than on 
a crosswalk. 13 But he must exercise ordinary care,4 
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and to constitute such care greater caution may 
be required than at a public crossing.’° One who, 
on a dark night, without previous knowledge of 
conditions, attempts to pass from the sidewalk to 
the street has been held negligent.1° Likewise a 
pedestrian, who in the nighttime leaves a sidewalk 
which is safe and unobstructed, although wet and 
muddy, and walks in the cutter, is guilty of con- 
tributory negligence.17 So a pedestrian who, for 
no sufficient reason, there being light enough to 
see those who passed him, stepped off the sidewalk 
and into a hole, was held guilty of negligence so 
as to preclude recovery for resulting injury.** And 
it has been held that a municipality is not lable 
to one who, on alighting from a street car at night, 
elects to walk in the middle of the road and steps 
into a depression enue by the sinking of the sur- 
face over a water pipe.’® 

[§ 1861] (2) With Knowledge of Danger. The 
mere fact that one, knowing of a defect or ob- 
struction, travels on a street or public way after 
dark, although it is a circumstance tending to show 
negligence,”° does not per se constitute contributory 
negligence,” particularly where the knowledge was 


the house was being moved along the 
street and was a mere temporary ob- 
struction. Chance v. St. Joseph, 195 
Mo. A. 1, 1909 SW 24. 

1. Herndon v. Salt Lake City, 34 
Utah 65, 95 P 646, 131 AmSR 827. 

Duty of municipality as to light- 
ing streets see supra § 1835. - 

D. C.—District of Columbia v. 
Duy, 29 App. 327, 10 AnnCas 675. 

Ind.—Dooley v. Sullivan, 112 Ind. 
451, 14 NE 566, 2 AmSR 209. 

Towa.— Perry v. Cedar Falls, 87 
Towa 315, 54 NW 225. 

Ky.—Tegtmier v. Covington, 183 
Ky. 312, 209 SW 382; Carroll v. 
Louisville, PAT ke 8758) 78 SW DAT, 
25 KyL 1383. 

Me.—Knowlton vy. Augusta, 84 Me. 
572, 24 A 1039. 

Mich.—Carpenter v. Bloomingdale 
Tp., 227 Mich. 355, 198 NW” 912, 
913 [cit Cyc]. 

Mo.—Waldmann v. Skrainka Con- 


str. Co., 289 Mo. 622, 233 SW 242; 
Hunt v. St. Louis, 278 Mo. 213, 211 
SW 678; Ryan v. Kansas City, 232 


Mo. 471, 134 SW 566, 985. 

Pa.—Gryning v. Philadelphia, 269 
Pa, 277, 112 A 448,,13 ALR 71; Kase- 
man v. Sunbury, "197 Pa. 162, 46 A 
1032; Bruch v. Philadelphia, 5 Pa. 
Dist. 718, 19 Pa. Co. 90 [rev on other 
grounds 181 Pa. 588, 37 A 818]. See 
Sowers v. Philadelphia, 63 Pa. Super. 
227 Ceaving regular path and using 
pathway in park not constructed or 
maintained by city). 


Wash.—Lombardi v. Bates, etc., 
cau Co., 88 Wash. 243, 152 P 
De 


W. Va.—Daniels v. Randolph Coun- 
ty Ct., 69 W. Va. 676, 680, 72 SE 782, 
387 LRANS 1158 [quot Cyc]. 

{a] A traveler riding with another 
as his guest on a dark night along 
an unlighted street with an equal 
opportunity to discover and avoid 
danger, and with equal knowledge 
that they are driving at a reckless 
spéed, is guilty of such negligence as 
precludes recovery against the city 
for injuries sustained by a collision 
with a water hydrant ‘at its proper 
place in the street. Vincennes v. 
Thuis, 28 Ind. A. 523, 683 NE 815. 

3. ‘Dooley Vv. Sullivan, 112° Ind. 
451, 14 NE 566, 2 AmSR 209; Teegt- 
mier v. Covington, 183 Ky. 312, 209 
SW 382; Hunt v. St. Louis, 278 Mo. 
213, °211 SW 673; Lombardi vy. Bates, 
etc., Constr. Co., 88 Wash. 248, 152 
P 1025. 

{a] Thus’ a wagon driver cannot 
recover for injuries from a street 
obstruction because of failure to 
place warning lights thereon, where 


the obstruction was so great that it 
was readily visible or could have 
been seen by the light from street 
lamps. Hunt v. St. Louis, 278 Mo. 
213, 211 SW 673. 

4 Rollins v. Winston-Salem, 176 
Nw C2 alin 97 NE Poe, 

[a] For example, where a pedes- 
trian at night walked along a side- 
walk, and fell over a water hydrant 
at a distance of over three hundred 
feet from the nearest light, the hy- 
drant being the maximum of fif- 
teen inches inside the curb line, she 
could not recover, being bound to 
observe the location of the hydrants, 
which are a public necessity, and 
can only be placed outside the line 
of vehicular traffic. Rollins v. Wins- 
ton-Salem, 176 N. C. 411, 97 NE 211. 

5. Glaub v. Goshen Tp., 7 Kulp 
(Pa.) 292; Hart v. Red Cedar, 63 
Wis. 634, ‘24 NW 410; Milwaukee v. 

6) Wis,..377. 

6 Bly v.° Haverhill, 110 Mass. 
520; Knight v. Kansas City, 138 Mo. 
A. 153, 119 SW 990; Sweet v. Pough- 
keepsie, 97 App. Div. 82, 89 NYS 
618; Bills v. Kaukauna, 94 Wis. 310, 
68 NW 992. 

7. Brackenridge v. Fitchburg, 145 
Mass. 160, 13 NE 457. 

8. Smith v, Jackson, 106 Mich. 
136, 63 NW_ 982. 

9. Buckley v. New York, 135 App. 
Div. 512, 120 NYS 428. 

10. Noblesville Gas, etc, Co. v. 
Loehr, 124 Ind. 79, 24 NE 579. 

11. Generally see supra §§ 1858, 


12. Barnesville v. Ward, 85 Oh. 
St. 1, 96 NE 937, 40 LRANS 94, Ann 
Cas1912D 1234. 

13. Iowa.—Middleton  y. Cedar 
Falls, 173 Iowa 619, 153 NW 1040. 

Kan.—Olathe v. Mizee, 48 Kan, 435, 
29 P 754, 30 AmSR 308. 

Mich.—Baker v. Grand Rapids, 111 
Mich. 447, 69 NW 740. 

Minn.—Collins v. Dodge, 37 Minn. 
503, 35 NW 368 (holding plaintiff not 
guilty of contributory negligence in 
turning into an unimproved street 
in the nighttime at a place other 
than the regular crossing). 
nae Y.—Brusso v. Buffalo, 90 N. Y. 
679. 

Generally see supra § 1859. 

14. Holding v. St. Joseph, 92 Mo. 
A. 148 (crossing the sidewalk into 
the street at an unuSual place on a 
dark night, without proper caution, 
is contributory negligence); Winches- 
ter v. Carroll, 99 Va. 727, 40 SE 37. 

15. Winchester v. Carroll, supra. 
ie er Holding v. St. Joseph, 92 Mo. 

Y 3. 


17. Mitchell v. Richmond, 107 Va. 
193, 5. SH 540; If WRANS Lia? 
AnnCas 1015. 


18. Alline v. Le Mars, 71 Iowa 
654, 33 NW _ 160. 
19. Carroll v. New Orleans R., ete., 


Co., 1382 La. 688, 61 S 752. 

20. See cases infra note 21. 

21. Ala.—Montgomery v. Wright, 
72 Ala. 411, 47 AmR 422. 

D. C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34. 

Ga.—Evans v. Atlanta, 139 Ga. 
443, 77 SE 378; MacDougald Constr. 
Co. v. Mewborn, 34 Ga. A. 338, 129 
SE 917. 

Ill.—Clayton v. Brooks, 150 MI. 
97,37 NE 574 [aff 31 TM. A. 629% 
Veach v. Champaign, 113 Ill. A, 151; 
Normal v. Gresham, 49 Ill. A. 196. 

Ind.—Diffenderfer vy. Jeffersonville, 
67 Ind. A. 10, 118 NE 836; Moores- 
ville v. Spoon, 69 Ind. A. ~565, 118 
NE 686. 

LOW 


Iowa.—Cratty _ v. 
Iowa 282, 182 "Nw 

Kan. —Olark v. South Hutchinson, 
114 Kan, 172, 217) P $3055 Maultby 
ngs Leavenworth, 28 Kan, 745. 

Nr mate Sm v. Lawrence, 127 SW 

Md.—Vannort v. Chestertown, 132 
Md. 685, 104 A 113. . 

Mass.—Coffin v. Palmer, 162 Mass. 
192, 38 NE 509; Barton v. Spring- 
field, 110 Mass. 131. 

Mich.—O’Connor vy. Detroit, 160 
Mich. 193, 125 NW 277; Schwing- 
schlegl v. Monroe, 113 Mich. 6838, 72 
NW 7; Sias v. Reed City, 103 Mich. 
312, 61 NW 502. 

‘ Minn.—Taylor _ v. Mankato, 81 
Minn, -276, 88 NW 1084. 

Mo.—Flynn v. Neosho, 114 Mo, 
567, 21 SW 903; Loewer v. Sedalia, 
77 Mo. 431; Burnes vy. St. Joseph, 91 
Mo. A. 489. 

Mont.—Cannon y. Lewis, 18 Mont. 
402, 45 P.572 

Nebr.— Welsh v. South Omaha, 98 
Nebr. 148, 152 NW 302. 

N. Y.—Bly v. Whitehall, 120 N. Y. 
506, 24 NE 9438; Evans y. Utica, 69 
Nikwveo 266 e 25 weAgn Re LESs Moshier 
v. New York, 190 App. Div. LL ui 
NYS 338 [app dism 228 N. Y. 612 
mem, 127 NE 917 mem]; Darling v. 
New York, 18 Hun 340; Bateman v. 
Ruth, 3 Daly 378; Colburn v. Canan- 
daigua, 15 NYSt 668 faff 114 N. Y. 
617, 20 NE 880]. 

Pa.—Cousins v. Warren Borough, 
54 Pa. Super. 136¢ 

Tex.—Henderson vy, Fields, (Civ. 
A.) 194 SW 1003, 1005 [quot Cyc]; 
Hillsboro v, Jackson, 18 Tex. Civ. 
A. 325, 44 SW 1010. 


hermeraae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1861] 


by him was the one ordinarily traveled by the pub- 


lie.** All the law requires is that 
nary care commensurate with the 


he has knowledge, taking into consideration the fact 
of darkness,** although more caution is required in 
such case than if he were ignorant of the defect 
or obstruction, or if there were no defect, and it 
In exercising such eare a traveler 
has the right to assume that an excavation of which 


was daylight.?> 


Utah.—Bowman v. Ogden City, 33 
titah 396, 93" P dol 

Wash.—Stock y. Tacoma, 538 Wash. 
226, 101 P 8380. 

Wis.—Perkins v. Fond du Lac, 34 


Wis. 435. 
[a] Rule applied.—(1) It is not 
necessarily contributory negligence 


for a person to run along an ob- 
structed sidewalk on a rainy night 
with his head down, close to the 
building line, notwithstanding he may 
have been familiar with such side- 
walk and knew its ordinary condi- 
tion.  Ottawary. Hayne, ee TI TAS 
21 [aff 214 Ill. 45, 73 NE 385]. (2) 
A person who, while traveling along 
a public thoroughfare in the suburbs 
of a city on a dark night, with knowl- 
edge of a defect in the sidewalk, 
leaves the road and takes the walk 
and is injured by falling into an 
opening, which he is trying to avoid, 
is not as a matter of law guilty of 
contributory negligence. Taylor v. 
Mankato, 81 Minn. 276, 83 NW 1084. 
(3) The fact that a pedestrian at 
nighttime attempts to walk over a 
sidewalk which he knows is covered 
with ice does not establish, as a mat- 
ter of law, negligence on his part. 
Evans v. Utica, 69 N. Y. 166, 25 AmR 
165. 

[b] Knowledge that a town is 
laying waterways does not charge 
one, stepping in the dark into an 
unguarded excavation therefor close 
to a sidewalk crossing on which he 
has undertaken to cross the street, 
with negligence in not discovering 
and avoiding the exeavation. Hall 
v. Manson, 99 Iowa 698, 68 NW 922, 
34 LRA 207. 

[ec] If a reasonably ixztelligent 
person could not have understood 
the danger, then plaintiff's knowl- 
edge of the defect was not in law 
negligence, but was to be considered 
with other facts to determine whether 
a reasonably intelligent and prudent 
person would have stepped on the 
dangerous sidewalk. McGuinness v. 
Worcester, 160 Mass. 272, 35° NE 


1068. 

22. Corinth v. Lawrence, (Ky.) 127 
SW 1009; Finn vy. Adrian, 93 Mich. 
504, 53 NW 614; Henderson v. Fields, 
(Tex. Civ. A.) 194 SW 10038, 1005 
[quot Cyc]. 

[a] Rule applied.—That a pedes- 
train who fell into an uncovered hole 
in.the street near the sidewalk had 
noticed the hole there some months 
before the accident, that he was not 
thinking of the hole when he fell, 
and did not know that he was near 
it, because it was dark, did not pre- 
clude recovery. Corinth v. Lawrence, 
(Ky.) 127 SW 1009. 

23. Montgomery v. Wright, 72 
Ala. 411, 47 AmR 422; Henderson v. 
Fields, (Tex. Civ. A.) 194 SW 1003, 
1005 [quot Cyc]. 

Colo.—Denver v. Monroe, 121 
P 684. 


1ll.—Jefferson v. Chapman, 127 Ill, 
438, 20 NE 33, iW AmSR 1386 [aff 27 
Tll. A. 43]; Pana vy. Livel VLOl ep OME ELS 
A. 60. 

Ind.—Diffenderfer v. Jeffersonville, 
67 Ind, A. 10, 118 NE 836; Moores- 
ville v. Spoon, 69 Inds Al #565, 118 
NE 686; Bloomington v. Rogers, 13 
Ind. A. 121, 41 Ni 395. 

Towa.—Cratty vy. Oskaloosa, 191 
Iowa 282, 182 NW 208; Kendall v. 
Albia, 73 Towa 241, 34 NW 833. 

Kan.—Clark v. South Hutchinson, 
14 Kan. 172, 217 P3005. 


acquired sometime before,?? or the route selected | 
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he exercise ‘ordi- 
danger of which | 


Mass.—McGuinness vy. Worcester, 
160 Mass. 272, 35 NE 1068; Barton 
v. Springfield, 110 Mass. 131. 

Mich.—Wolverton y. Saranac, 171 
Mich. 419, 137 NW 211; O’Connor 
v. Detroit, 160 Mich. 198, 125 NW 
277; Sias v. Reed City, 103 Mich. 312, 
61 NW 502. 

Miss.—Higginbottom vy. Burnsville, 
113 Miss. 219, 74 S 133. 

N. Y.—Walsh y. Central New York 


Tel., etc.; Co. 176 Ne Ye 163) 68 NE 
146; Scanlon vy. Watertown, 14 App. 
Div. 1, 43 NYS 618; Parcells v. Au- 
burn, (7 Hun 137, 28 NYS 471. 

N. C.—Russell v. Monroe, 116 N. 
C. 720, 21 SE 550, 47 AmSR. 823. 

Tex.— Henderson v. Fields, (Civ. 
A.) 194 SW 1008. 

Wash.—McQuillan v. Seattle, 10 


Wash. 464, 38 P 1119, 45 AmSR 799. 
25. Bedford v. Neal, 143 Ind. 425, 

41 NE 1029, 42 NE 815; Kinsley v. 

Morse, 40 Kan. 577, 20 P 217. 

26. Meindersee v. Meyers, 188 Cal. 
498, 205 P 1078. 

27. Cal.—Davis v. California St. 
Cable R. Co., 105 Cal. 181, 38 P 647. 

D. C.—District of Columbia v. 
Brewer, 7 App. 113. 

Ind.—Bedford v. Neal, 143 Ind. 
425, 41 NE 1029, 42 NE 815; Indian- 
apolis v. Cook, 99 Ind. 10; Bruker v. 
Covington, 69 Ind. 33, 35 AmR 202; 
Mitchell v: Tell City, (A.) 81 NE 
594; Rogers v. Bloomington, 22 Ind. 
A. 601, 52 NE 242. 

Kan.—Corlett v. Leavenworth, 27 
Kan. 673. 

Mass.—Casey v. Fitchburg, 162 
Mass. 821, 38 NE 499; Arey v. New- 
ton, 148 Mass. 598, 20 NE 3827, 12 
AmSR 604. 

Mich.—Church y. Howard City, 111 
Mich. 298, 69 NW 651, 66 AmSR 396. 

Miss.—Meridian v. Hyde, 11 S 108. 

Mo.—Waldmann v. Skrainka Con- 


str. Co., 289 Mo. 622, 233 SW 242; 
Border v. Sedalia, 161 Mo. A. 6383, 
144 SW 161; Diamond v. Kansas 


City, 120 Mo. A. 185, 96 SW 492. 


Nebr.—Gilliland v. Omaha, 89 


Nebr. 668, 131 NW 1055.¢ 
N. Y.—Miner v. Rembt, 178 App. 
Div. “173, 7164) NYS. 9945; *"Heaphy Vv. 


United States Wood Preserving Co; 
161 App. Div. 161, 146 NYS 377; 
Steinbrenner vy. M. W. Forney Co., 
148 App. Div. 73, 127 NYS 620; Mor- 
gan v. Penn Yan, 42 App. Div. 582, 
59 NYS 504; Caven v, Troy, 32 App. 
Div. 154, 52 NYS. 804; McNish v. 
Peekskill, 91 Hun 324, 36 NYS 1022; 
McCabe v. Buffalo, 18 NYS 389. 

N. C.—Walker v. Reidsville, 96 N. 
Cs Sic ne 

N. D.—Moeller v. Rugby, 30 N. 
D. 438, 158 NW 290. 

Pa,—Stauffer v. Shenandoah Bor- 
ough, 63 Pa. Super. 178 [aff 43 Pa. Co. 
120]; Holliday v. Bocth & Flinn, Ltd., 
62 Pa. Super. 147; Decker vy. Hast 
Washington Borough, 21 Pa. Super. 
210. 

Porto” Rico.—Proelich iv. Peo. 19 
Porto Rico 637. 


Va.—Bohlkin v. Portsmouth, 131 
SE 790, 44 ALR 810. 
Wash.—Hunter v. Montesano, 60 


Wash. 489, 111/P 571, AnnCas1912B 
955. 

W. Va.—Hesser v. Grafton, 33 W. 
Va, 548, 11 SE 211 


Ont.—Hutton vy, Windsor, 34 U. C. 
Qe ek ee : 

Sask.—Williams v. North Battle- 
ford, 4 Sask. L. 75 


[a] Rule applied.—(1) A pedes- 
trian was guilty of contributory neg- 
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he had knowledge would not be left unguarded.”® 
If, however, he fails to exercise such care and cau- 
tion as the fact of such knowledge, of the darkness, 
or other circumstances would reasonably require of 
an ordinarily prudent man,?* as where at night he 
voluntarily uses a dangerous way of which he has 
knowledge when another safe and convenient way 
is open to him,** he is guilty of contributory negh- 
gence precluding recovery for consequént injuries. 

Mere forgetfulness of a known defect will not 


ligence in falling over a rock while 
she was walking in the dark on a 
street which she knew to be ob- 
structed and dangerous, notwith- 
standing the fact that there were 
no danger signals to mark the ob- 
struction. Hesser v. Grafton, 33 W. 
Va. 548, 11 SE 211. (2) A city is 
not liable to one familiar with a 
crossing on a rainy night, who, on 
account of the slippery condition of 
a sound sidewalk, slipped in stepping 
about eight inches from the cross- 
walk to an intersecting sidewalk. 
Gilliland vy. Omaha, 89 Nebr. 668, 131 
NW 1055. (3) A pedestrian eould 
not recover damages from a bor- 
ough for injury from falling from 
a street over a retaining wall, which 
had no guards or barriers, into a 
creek from seven to eleven feet be- 
low, where, although the night was 
dark, she was familiar with the street 
and had three other safer and bet- 
ter lighted routes, and where she 
testified that she did not look where 
she was going, and did not look for 
the creek, although she knew of it. 
Haughney v. Mahanoy City Borough, 
264 Pa. 482, 107 A 843. 

[b] Street in course of improve- 
ment.—(1) Where plaintiff walked 
across a street excavated for paving 
without being especially careful, in 
nearly absolute darkness, and did 
not feel her way when she- came 
to the other side of the street and 
attempted to step up onto the side- 
walk, as an ordinarily careful per- 
son would have done, she was guilty 
of contributory negligence. Wald- 
mann y. Skrainka Constr. Co., 289 
Mo. 622, 238 SW 242. (2) A pedes- 
trian, injured by falling into an open 
manhole after dark in a street which 
was being improved, was guilty of 
contributory negligence where she 
knew that the street was cloSed to 
traffic and barriers and obstructions 
indicated dangerous conditions. 
Steinbrenner v. M. W. Forney Co.; 
143 App. Div, 738, 127 NYS 620. 

28. Ill—Momence v. Kendall, 14 
MH AS 22:9. 

Ind.—Mt. Vernon vy. Dusouchett, 2 
Ind. 586, 54 AmD 467; Bloomington 
v. Rogers, 9 Ind. A. 230, 36 NE 439. 

Iowa.—MecGinty v. Keokuk, 66 
Iowa 725, 24 NW 506; Parkhill Vv. 
Brighton, 61 Iowa 103, 15 NW 853. 

N. G—Neal v. Marion, 126 N. C. 
ere 35 SH 812, 129 N. C. 345, 40 SE 

6 

Oh.—Schneider y. Cincinnati, 4 Oh 
NPNS 57. 

Pa—Haughney vy. Mahanoy City 
Borough, 264 Pa. 482, 107 A 843; 
Watts v. Plymouth, 255 Pa. 185, 99 
TN EO eh i kliodge tal alive Johnston Wa 
Wheatland Borough, 69 Pa. Super. 
17 : 

R. I—O’Neil v. Bates, 20 R. I. 
793, 40 A 236. 

WwW. Va. —Paugh vy. Parsons, 74 Ww. 
Va. 425, 82 SE 204 

Sask.— Williams “vy. North Battle- 
ford, 4 Sask. L. 75. 

[al Rule applied.i—(1) It is no 
excuse for a person who attempted 
to cross a sidewalk at night, which 
he knew to be in unsafe condition, 
that he did so in a prudent and care- 
ful manner; the fact that he at- 
tempted to cross at all shows an ab- 
sence of true prudence and careful- 
ness. Boswell v. Wakley, 149 Ind. 
64, 48 NE 637. (2) A _ pedestrian,, 
who on a dark night walks without a 
light on an ungraded walkway in 
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preclude recovery for injury to one traveling in 
the nighttime,?® especially where his attention is 
diverted by some adequate cause,*° or his mind is. 
occupied by -matters of a pressing nature affording, 

a particular reason for hurrying,*t or where the 
danger is so hidden as not of itself to be a re- 
minder of its existence,*” since to forget is not negli- 
gence unless it shows a want of ordinary care.** 
On the other hand it has been held that forget- 
fulness of a defect may preclude recovery where 
no excuse for such forgetfulness is shown.?* 

_ Forgetfulness or mistake as to location of defect. 
A traveler is not necessarily negligent because he 
miscaleulates or fails to ‘remember the location of 
a defect which he has previously seen.*® Nor is 
he negligent for failure to observe a known defect 
which he thinks he has passed.*° 

[§ 1862] h. Defects in Vehicle, Horse, or Harness. 

It is a general rule that a traveler is not precluded 
from recovery for injuries caused by a defective 
highway by the fact that defects in the vehicle or 
harness, or vices in the horse, contributed to the 
accident, provided these defects were not actually 
‘or constructively known to him, and he was without. 
fault ;3* but he must exercise ordinary care in se- 
lecting for use the particular horse, vehicle, or har- 
ness.°8 It is not necessarily negligent to drive a 
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horse which is. blind or has defective: vision,*® even 
after dark.*° Nor is it negligence per se to drive 
a horse which has ence run away.*t In some juris- 
dictions, however, it. has been held: that a. munici- 


| pality is not liable for injuries caused by a defective 


highway if any defect in the horse, vehicle, or har- 
ness contributed to the injury, even if the injured 
person had no knowledge of the defect;4? this on 


| the theory that to authorize recovery the defect in 


the way must have been the sole. cause of. the in- 


| jury.*? But even in jurisdictions asserting this rule 


a defect in the horse’s vision has been held. not to 
prevent recovery if the horse was suitable for driv- 


' ing, although such defect contributed. to, the acei- 
| dent.*# 


[§ 1863] i. Acts in Emergencies. The rule that, 
when one is required to act suddenly in. the face 


| of apparently imminent danger, he is. not negligent 


because he fails to exercise the same degree of care 


| as if -he had time for deliberation and. the- full exer- 
| cise of his judgment,*® apples to a traveler injured 


by defects or obstructions in the street,4® as where 


. one leaps from a vehicle to avoid imminent, peril.47 
| All that is required of one confronted. with: a sudden 
| emergency is that he exercise such eare as an ordi- 


narily prudent person would have exercised under 


| like cireumstances.*® This rule, however; does not 


an unimproved city addition, with 
knowledge of its dangerous condi- 
tion, in lieu of the driveway, which 
he knows is unobstructed, is guilty 
of contributory negligence. Paugh 
.v.. Parsons, 74 W. Va. 425, 82 SH 204. 
Choice of ways generally see supra 
§ 1856. 
» 29, Cal.—Meindersee 
188 Cal. 498, 205 P 1078. 
. Ida.—Carson v. Genesee, 9 Ida. 244, 
74-P 862, 108 AmSR 127. 
Ky.—Corinth v. Lawrence, 127 SW 
1009. 
\ Miss.—Natchez v. Lewis, 90 Miss. 
310, 43 S 471. 
N. Y.—Moshier v. New York, 190 


v. Meyers, 


App. Div. 111, 179 NYS 338 [app dism } 


228 N. Y. 612 mem, 127 NE 917 mem]. 


. Wis.—Wheeler v. Westport, 30 
, Wis. 392. \ 
[a], Fact that pedestrian did not 


‘at instant of injury have defect ‘in 
mind, of which she had knowledge, 
is not contributory negligence as 
‘matter of law. Moshier v. New York, 
,190,App. Div. 111, 179 NYS 338 [app 
dism 228 N: Y. 612 mem, 127 NE 
917 mem]. 
Generally see supra § 1854%. 


. 80. Veach v. Champaign, 113 Wl. 
A. 151; Barton v. Springfield, 110 
Mass. 131; Rheinschmidt v. Tomah, 


162 Wis. 242, 155 NW 122; Lyon _ v. 
Grand Rapids, 121 Wis. 609, 99 NW 


311. 
. 1. Maysville v. Guilfoyle, 110 
Ky. 670, 62 SW 493, 23 Kyl 43; 


‘Weare v. Fitchburg, 110 Mass. 334. 

32. Harris v. Bremerton, 85 
“Wash. 64, 147 P 638, AnnCas1916C 
160. 


33. Meindersee v. Meyers, 188 Cal. 
498, 205 P 1078. 

34. Birmingham v. Edwards, 201 
Ala, 251, 77 S 841; Bruker v. Coving- 
‘ton, 69 Ind. 38, 35 AmR 202; Ovens 
vi) Charlotte, 159-N. GC) 332, 747 (SE 
748. And see Neal v. Marion, 126 
N. GC. 412, 35 SE 812 (holding that 
plaintiff cannot recover where she 
was thoroughly familiar with the de- 
fect in the street and through for- 
getfulness carelessly walked into it 
in the nighttime). 


35. Orleans Village v. Perry, 24 
Nebr. 831, 40 NW 417; Russell v. 
~“Monroe. 116 N. C. 720, 21 SE 550, 


47 AmSR 823. 

Generally see supra § 1854%. 

36: Higginbottom v. Burnsville, 
113 Miss. 219, 74 S 133. 


37. Conn.—Stedman vy. O’Neil, 82 
Conn. 199, 72 A 923, 22 LRANS 1229; 
Baldwin v. Greenwoods Turnp. Co., 
40 Conn. 238, 16 AmSR 33; Daniels: 
v. Saybrook, 34 Conn. 377. 

Ill.—Joliet v. Shufeldt, 144 Ill. 403, 
aaa Yn 969, 36 AmSR 453, 18 LRA 
750. 

Iowa.—Manderschid v. Dubuque, 25 
Iowa 108. . 

N. H.—Judd v. Claremont, 66 N. 
H, 418, 23 A 427; Winship v, En- 
field, 42 N. H. 197; Tucker v. Henni- 
ker, 41 N. H. 317; Clark v. Barring- 
ton, 41 N. H. 44, 

Or.—Nosler vy. Coos Bay R. Co. 39 
Or.. 331, 64 P 644. 

Vt.—Cheney v. Ryegate, 55 Vt. 499; 
Fletcher v. Barnet, 43 Vt. 192; Hunt 
v. Pownal, 9 Vt. 411 (where it was 
said that the traveler is not bound 
to see to it that his carriage and 
harness are always perfect and his 
team of the most manageable char- 
acter and in the most perfect train- 
ing; that if he is always sure of all 
this he would not require any further 
guaranty’ of his safety unless the 
roads were absolutely impassable). 

Wis.—Jennings v. Albion, 90 Wis. 
22, 62 NW 926; Hammond v. Mukwa, 
40 Wis. 35. 

Ont.—Plant v. Normandy, 10 Ont. 
L. 16, 6 OntWR 31. 

38. Baltimore, etce., Turnp. Road 

558) 1 AL 279% 
68 UNS Ei es 


v. Crowther, 63 

Tuttle v. Farmington, 

Winship v. Enfield, 42 N,. H. 197; 
Patechen vy. Walton, 17 App. Div. 158, 
45 NYS 145; Allen v. Hancock, 16 Vt. 


| 


L 


Tllustrations.—(1) A traveler 
recover if the injuries re- 
sulted from his attempt to drive with 
a heavy wagon up a steep hill, the 
harness having the iron rings fasten- 
ing the traces to the eollar half 
worn through. Patchen v. Walton, 
17 App. Div. 158, 45 NYS 145. °@2) 
Where the accident was caused 
jointly by the slipping of one’s horse 
and the insufficiency of the road, it 
was held proper to tell the jury that 
there could be no recovery, although 
the road was unsafe and insufficient, 
if plaintiff was wanting in prudence 
and ordinary care in attempting to 
go down a hill with his horses 
smooth-shod and without chaining 
the wheel. Allen v. Hancock, 16 Vt. 
230. 

39. McGee v. Jones County, i161 


Bee 296, 142 NW 967, 42 -LRANS 
lf 


40. See supra § L860. 

41. Atkinson v.. Chatham, 29 Ont. 
518 [app allowed on other grounds 
26 Ont. A. 1]. 

42. Anderson v.. Bath, 42 Me. 346; 
Coombs v. Topsham, 38 Me. 204; 


| Farrar v. Greene, 32 Me. 574; Moore 


v. Abbot, 32 Me, 46; Brooks v. Acton, 
117 Mass. 204; Bliss: v. Wilbraham, 8 
Allen (Mass.) 564; Jenks v. Wilbra- 
ham, 11 Gray (Mass.) 142; Murdock 
v. Warwick, 4 Gray (Mass.) 178; 
Chartiers Tp. w. Phillips, 122 Pa. 601, 
16 A 26. 

[a] TDlustration.—The fact that 
the accident was caused in part by 
the choking of the horse by an ex- 
cessively tigkt collar was held to be 
a good defense without reference to 
whether plaintiff knew or ought to 
have known that the collar was; too 
tight. Chartiers Tp. v. Phillips, 122 
Pa, 601, 16 A 26. 

Fright of horse as proximate cause 
see Supra § 1845. 

43. See supra § 1840. 


44. Wright v. Templeton, 132 
Mass. 49. 
45. See Negligence [29 Cyc 521]. 


46. D. C.—District of Columbia v. 
Moulton, 15 App. 363 [rev on other 
grounds 182 U. S. 576, 21 SCt 840, 45 
Lesed. 1237]. 

Ind.—Indianapolis v. Pell, 62 Ina. 
A, 191, 111 NE 22; Dondono v. In- 
dianapolis, 44 Ind. A. 366, 89 NE 421. 

Me.—Card vy. Ellsworth, 65 Me. 547, 
20 AmR 722. 


Mass.—Williams v. -Leyden, 119 
Mass. 237; Sears v. Dennis, 105 
Mass. 310; Brooks v. Petersham, 16 
Gray 181; Lund v. Tyngsboro, 11 
Cush. 5638, 59 AmD 159; Ingalls v. 
Bills, 9 Mete. 1, 43 AmD 346, 


Or.—Nosler y. Coos Bay R. Co., 39 

an fee P 644. y 
a.—Montgomery v. Philadelphia, 

270. Pa. 346, 113 A> 38575 Frop v. 

Philadelphia, 11 Pa. Co. 473. 

47. Card v. Ellsworth, 65 Me. 547, 
20 AmR 722; Williams v. Leyden, 119 
Mass. 237; Sears v. Dennis, 105 Mass. 
310; Lund y. Tyngsboro, 11 Cush. 
(Mass.) 563, 59 AmD 159; Ingalls v. 
Bills, 9 Metce, Metriod 1, 43 AmD 346; 
Houghtaling y. Shelley, 51 Hun 598, 
8 NYS 904: 

48. District of Columbia v.: Moul- 
ton, 15 App. (D. C.) 3868. [rev on 
other grounds 182 U. S. 576, 21 SCt 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 


§§ 1863-1864] 


arise in favor of one who voluntarily puts himself 


into a dangerous position.*® 
Saving ‘another from danger. 


abso 


[§ 1864] 7. Liability of Abutters or Persons 
Causing Defects®!—a. Nature and Grounds of Lia- 
bility Generally—(1) In General—(a) Defects in 


Streets. Although the duty of 


streets in order devolves primarily upon the mu- 
nicipal authorities,®°? the general rule is that one who 


840, 45 L. ed. 1237]; Indianapolis v. 


Pell,, 62, Ind. A. 191,7.111..NE..22; 
Brooks | vy. Petersham, 16 Gray 
(Mass.) 181. 

49. Montgomery vy. Philadelphia, 


270 Pa.- 346, 113 A 357; Berg v. Mil- 
waukee, 83 Wis. 599, 53 NW 890. 

[a.] Illustration. — A pedestrian 
who negligently attempted to cross 
a street diagonally instead of on 
the crossing provided for her use, 
and who was injured by reason of a 
depression in the street when she 
jumped on being threatened by a 
street car, was contributorily negli- 
gent, precluding recovery for in- 
juries, notwithstanding the accident 
occurred while she was acting in a 
sudden emergency, since she was 
placed in such position of peril by 
her own negligence in attempting to 
cross street without using the 
crossings provided for pedestrians. 
Montgomery vy. Philadelphia, 270 Pa. 
346, 113 A 357. 


50. Whitman v. Stipp, 270 Pa. 401, 
113 A 567. See also supra § 1852. 
51. Cross references: 


Generally see Highways §§ 442, 443, 

Defects in premises abutting on high- 
way see Negligence [29 Cyc 466— 
469]. 

Indemnity from: another’s negligence 
oF wrong see Indemnity §§ 48, 54, 


Liability: 

As between landlord and tenant 
see Landlord and Tenant §§ 948, 
949, 951-956, 958, 968. 

For acts of independent contractor 
see Master and Servant §§ 1517- 
1569. 

O£: 

Eijectric companies 
tricity § 39. 
Gas companies see Gas § 54. 
Municipality for acts or omis- 
sions of third persons see su- 
pra §§ 1775-1784. 
Railroad companies see Rail- 
roads [383 Cyc 356, 925 et seq]. 
Street railroad companies see 
Street Railroads [36 Cyc 1426]. 
Telegraph and telephone com- 
panies see Telegraphs and 
Telephones [37 Cyc 1639]. 
Water companies see Waters [40 
Cyc 807, 808]. 

52. See supra §§ 1755-1818. 

53. U. S.—Ware v. St. Paul Water 
Co., 29 F. Cas. No..17,172, 2 Abb. 261, 
1 Dill. 465. [aff 16 Wall. 566, -21 L. 
ed. 485]. 

Ga.—Brunswiek, jietel,., RK... Co. .:v. 
Hardey, 112 Ga. 604, 37 SE 888, 52 
LRA. 396; Autry v. Southern R, .Co., 
$2 Ga. A. 8,,123.SE 752, 


see Hlec- 


Tl.—-Stephani v. Brown, 40 Ill. 
428. 

Ky.—Louisville Ret wah tuo... liv. 
Mulverhill, 147 iy. 860, 144 SW 83, 
AnnCas1913D 183 

N. J.—Brady v. Public Serv. R.: 


Coup sOMNe vl. ie 471, 79 A 287. 

IN. ¥.—Port Jervis -v. Port Jervis 
First Nat. Bank, 96 N. Y. 550; Con- 
greve v. Smith, 18 N. Y. 79; "Wells 
v. Interborough Rapid Transit Co., 
124 App. Div. 631, 109 NYS 231. 

Tex.—Moore v. Kopplin, (Civ. A.) 
135 SW 1033. 

‘Wash.—Seattle yv. Shorrock, 100 


Where a person 
walking rapidly to the aid of one who has fallen 
into a ditch in the nighttime also falls into the 
ditch and is injured, he is not guilty of contributory 
negligence unless his act is so rash that an ordi- 
narily prudent person would not have undertaken 
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unlawfully interferes with a street or renders its: 


use dangerous is liable to all persons injured thereby, 


while acting with due eare,®® irrespective of the 
question of negligence on defendant’s part, since, 
such a condition will be treated as a nuisance,°* and, 
that whether his act is lawful or not he is liable in, 
ease he is negligent.®> 
specially injured is imposed upon one who has 


So liability toward a person. 


caused a dangerous formation of ice or snow upon, 


keeping public 


Wash, 234, 170 P 590. 

Ont.—Tessier v, Ottawa, 
L. 205, 40 DomLR 12. 

Contributory negligence of person 
injured see supra §§ 1850-1863. 

54. Cal.—Western States Gas, ete., 
Co. v. Bayside Lumber Co., 182 Cal. 
140, 0187, 22 ies 

Ind.—Bailey v. Columbia Grocery 
Co., 73 Ind. A. 58, 124 NE 784. 


41 Ont. 


N. J.—Brady v. Public Serv. R. 
Co.4480. N..d. Le.47),—19n A 287 

N. Y.—Babbage v. Powers, 130 N. 
¥.. 281; 29-NE).)132, 14° LRA 398; 


Irvine v. Wood, 51 Ns 224, 10 AmR 
603; Congreve v. Smith, 18 N. Y. 79; 
McNulty v. Ludwig, 153 App. Div. 


206,138 NYS 84; New» York v. Lloyd, 


148 Appl. Div. d4¢,oA33 "ON YiSe diss 
Wells v. Interborough Rapid Transit 
Co,, 124 App: Diy., 631,-109. NYS 
231; Jepson v. International R. Co., 
80 Mise. 247, 140 NYS 941 [aff 1638 
App. Div. 933 mem, 147 NYS 1118 
mem]. 


Tex.—Moore v. Kopplin, (Civ. <A.) 
135 SW 10338. 
Ont.—Tessier v. Ottawa, 41 Ont, 


L. 205, 40 DomLR 12. 

And see cases supra note 53. 

[a] To set off fireworks in a 
crowded city street is a public nui- 
sance, rendering its creator liable, 
irrespective of negligence, for re- 
sulting damages. New York v. 
Lloyd, 148 App. Div. 146, 133 NYS 


ers 
Ky —Louisville v. 
180° Ky. 681, 203 SW 546. 

La. —Mayronne v. Keegan, 117 La. 
661, 42 S 212. 

Minn.—Erickson y. Minneapolis, 
ete., R. Co., 165 Minn. 106, 205 NW 
889, 45 ALR 973. 

Mo.—Gallagher v. Edison Illumi- 
nating Co., 72 Mo. A. 576. 

N, Y.—Jacobs y. F. VW. Smith Con- 
tracting Co., 113 NYS 581. 

N. C.—Conway v. Kinston, 169 N. 
CI 1b 77, (86) SH p24, LRA1916B 945; 
Kramer v. Southern R. Col nl2ne Ne Cc. 
328, 37 SH 468, 52 LRA 359. 


Vaughn, 


Wash.—Seattle v. Shorrock, 100 
Wash. 234, 170 P 590. 
{a] Dlustrations.—-(1) - Where a 


boy ten years old was walking at 
night on a public levee and was 
frightened by dogs and ran into a 
street and came into contact with 
machinery negligently left in the 
public thoroughfare by defendant’s 


employees, defendant would be lia- 
ble for damages received. Mayronne 
v. Keegan, 117 La. 661, 42 S 212. 


(2) A livery-stable keeper is liable 
for injuries to pedestrian about to 
board a car, who fell over the shafts 
of a wagon negligently left in a dark 
street, if the injury proximately re- 
sulted therefrom, unless the pedes- 
trian was guilty of contributory 
negligence proximately contributing 
to the accident, Louisville v. Vaughn, 
180 Ky. 681, 203 SW 546. (3) Where 
an ice company emptied scalding 
water into a ditch on the street, it 
is liable for injuries sustained by a 
child who fell into ‘the uncovered 
ditch, which was obscured from sight 
by grass and weeds. Conway v. 
Kinston, 169 N. C. ah 86 SE 524, 
LRA1916B 945, 


the street,°® or who has placed a structure in the 
street dangerous to travelers®’ or calculated ‘to 
frighten horses.°® 
person who has opened an excavation and negli; 
gently left it unguarded,®°® or has filled such an 
excavation in such a manner that it subsequently, 


A private contractor or other 


[b] Injury to child.—Where de- 
fendants were operating a well- 
drilling outfit on the street, and an 
eleven year old child, playing néar 
by, in presence of obvious danger, 
was not warned by defendants, and 
was injured by coming into contact, 
with a drive belt, defendants werg 
liable on the theory of: ordinary neg- 
ligence and failure to give warning. 
Erickson y, Minneapolis, etc., R! Co. 
he Minn. 106, 205 NW 889, 45 ALR 

Acts done under license or pér- 
mission see infra § 1878. 

Liability of: 4 
Abutting owners see infra §§ 1866— 

contractors 


1873. 
Public §§ 

1874-1877. 

56. Dixon v. Brooklyn City, etc.} 
R. Co., 100 N. Y. 170, 3 NE 65; White 
v. Manhattan R. Co., 82 App. Div: 
259, 81 NYS 1011; Benard v.-Woon- 
socket Bobbin Co., 23 R. I. 581, 51 A 


209. 
Dripping from elevated rail- 


see infra 


[a] 
read.—The rule, that where an acci- 
dent is of unusual and extraordinary 
character, which could not have been 
reasonably prevented, defendant 18 
not bound to foresee or make pro; 
vision against it, does not apply to 
a case where the dripping of water 
from the trains of an elevated rail-+ 
road company, standing at its sta- 
tion, caused the formation of ice.in 
the 'street below, on which a pedes- 
trian slipped, where it affirmatively 
appeared that the company had rea- 
son to know of the formation of the 
ice, and that it employed men for the 
express purpose of looking after ice 
forming, and one of these employees 
testified that before the accident oc- 
curred, and at the very place, he had 
found ice formed several times, and 
that once when a train was standjng 
at this place he saw the drip, and 
that it came from the train. White 
v. Manhattan R. Co.; 82 App. Div. 259, 
81 NYS 1011. 

Snow or ice on sidewalk: 

Liability of: 
Abutting owners see infra § 1869, 
Third persons generally see infra 
§ 1865. 

57. Moore v. Kopplin, (Tex. iv. 
A.) 135 SW 10338; Tessier v. Ottawa, 
41, Ont. L. 2105, 46 DomLR 12. 

59. Hurley v. Boston, etec., R. Co., 
228 Mass. 365, 117 NE 591; Igo v. 
Cambridge, 208 Mass. 571, 95 ‘NE 5BT’; 
Rice v. Whitby, 28 Ont. 598. 

Liability of sate henity see supra 

Gomez, ' 


§§ 1811-1813. 
59.. Ariz.—Flagstaff v. 98 
Ariz, 184,°202.P 401, 23 AUR 661.9.."% 
Ark.—FPine Bluff Water, etc., Co. v. 
Derrisseaux, 56 Ark. 132, 19 SW 428. 
Cal.—Barton v. McDonald, 81 ‘Cal. 
265, 22 P 855; Evarts v. Santa Bar- 
bara Cons. R. Co., 3 Cal, A.’ 712, 86 
Tll._Kenyon v. Chicago City R. 
Co., 235 Ill. 406, 85 NE 660. } 
Ind.—Marion County Constr. Co. v. 
Claycomb, 52 Ind. A. 681, 98 NE 744. 
Mo.—Macdonald v. St. Louis Tr 
sit Co., 108 Mo. A. 374, 883 SW 1001. 
Pe Y.—Congreve v. Smith, 18 N. ¥. 
oe > 
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becomes dangerous,®® or has failed to exercise rea- 
sonable care with regard to building material piled 
in the street,®! or has otherwise wrongfully or 
negligently interfered with or obstructed a street 
to the injury of persons rightfully using the same,®? 
including children at play,®* is lable for the re- 
Where the action is based on 
negligence, ordinary care is the test of lability, and 
is all that is required;** and it is not negligence to 


sulting damages. 


W. Va.—Jenkins v. Montgomery, 69 
W. Va. 795,°72 SE 1087. 

See White v. San Antonio, (Tex. 
Civ: (AS) 25) SW. 1131 Cholding | that, 
where a railroad company, with per- 
mission of the city, digs a ditch 
across a street and permits it to re- 
main unguarded, if the city becomes 
liable for injuries received by one 
falling into such ditch, the railroad 
company is also liable). 

{a] Keeping guards in position.— 
Where guards placed around exca- 
-vations made by defendant in a 
street in a thickly settled neighbor- 
hood are ‘liable to be thrown down 
by boys, it is defendant’s duty to 
station a man to see that the guards 
are kept up. Crawford v. Wilson, 
etc., Mfg. Co., 8 Misc. 48, 28 NYS 
514 [aff 144 N. Y. 708, 39 NE 857]. 

{b] Impracticability of guarding. 
—It was gross negligence on the 
part of a light and power company 
to leave entirely unguarded an ex- 
cavation in the street, where passen- 
gers alighting from street cars were 
likely to fall into it, although, ow- 
ing to its proximity to the street car 
track, it may have been impracti- 
cable to fence it in the mode pre- 
seribed by a city ordinance. Mac- 
donald v. St. Louis Transit Co., 108 
Mo. A. 374, 83 SW 1001. 

Giability of municipality for neg- 
ligence in respect to excavations see 
supra § 1815. 

Removal of guards or lights by 
third person see infra § 1884. 

60. New Orleans Transfer Co. v. 
New Orleans R., etc., Co., 7 La. A. 
(Orleans) 234; Reeves v. Larkin, 19 
Mo, 192; Ames v. Gannon, TT ON. JL 
385, 72 mn 27; Zimmer v. Schmitt, 167 
Wis. 430, 167 NW 739. 

[a] Tilustration. — A contractor 
excavating a drain in a street for a 
sewer under a private contract must 
restore the street to a safe condition, 
and, where he simply replaces the 
earth and leaves the street without 
further attention, he is liable where 
the newly filled drainage settles after 
a heavy rainfall, whereby a traveler 
is injured. Ames v. Gannon, 77 N. J. 
L. 385, 72 A 27. 

{b] Filling excavations as com- 
pactly as possible does not relieve 
defendant from liability where, the 
street is paved. New Orleans Trans- 


fer Co. v. New Orleans Ri, etc., 
Co., 7 La. A. (Orleans) 234. 
Ky.—Gnau v. Ackerman, 166 


él. 
Ky. 258, 179 SW 217. 
Mass.—Mahar v. Steuer, 170 Mass. 
454, 49 NE 741. oe 


Mich.—Helber  v. 
Mich. 580, 178 NW 46. 

Mo.—Shafir v. Carroll, 309 Mo. 458, 
274 SW 755; Adelman v. Altman, 209 
Mo. A. 583, 240 SW 272. 

N. Y¥.—Rochester v. Montgomery, 


Harkins, 


12 N. Y. 65; Harl v. Crouch, 10 NYS 
882. 

Pa.—Thomas v. Hook, 4 Phila. 
419, 


Tex.—kKeevil v. Ponsford, (Civ. A.) 
173 SW 518. 

Wis.—Compty v. C. H. Starke 
Dredge, etc., Co., 129 Wis. 622, 109 
NW 650, 9 LRANS 652. 

N. B.—Turnbull v. Corbett, 41 N. 
B. 284. 

ta] Rule applied.—(1) Where de- 
fendant caused iron rails to be piled 
in a street in such manner that a 
boy who sat on them was injured by 
a rail slipping with him from the 
pile, defendant was liable, since it 


For later cases, developments and changes in the law see cumulative Annotations, 
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was bound to exercise such care as 
to render the obstruction reasonably 
safe in view of the fact that pedes- 
trians would probably step on it, 
and children play about and sit on it. 
Ramsey v. National Contracting Co., 
49 App. Div..11, 62 NYS 286. (2) A 
person who leaves a heavy mass of 
timber standing unguarded in a city 
street is responsible for the injury 


that may result. from “Ks being, 
thrown down by the wind on a 
passer-by, although there is no 


proof that he put it in the place 
where it fell, or that it was not neg- 
ligently removed there by some one 
else from the spot where he negli- 
gently left it, in the first instance. 


fete v. Hook, 4 Phila. (Pa.) 
149. 
[b] Results which should have 


been anticipated.—A contractor pil- 
ing. building material on a sidewalk 
and the adjoining street is bound to 
anticipate that pedestrians will walk 
in the street to avoid the obstruc- 
tion. Adelman iv. Altman, 209 Mo. A. 
583, 240 SW 272. 

Liability of municipality in respect 
to building materials see supra 
§ 1798. 

License or permission of munici- 
pality see infra § 1878. 

62. Ill—Lanyon y. Lanquist, etc., 
Cor LOT) PUA 7 3.6. 

Mass.—MecGinley v. Edison Hlec- 


' tric Illum. Co., 248 Mass. 583, 143 
NE 537. 

Minn.—Larson .v. Ring, 43 Minn, 
88, 44 NW 1078. 

Mo.—Wallower v. Webb City, 171 
Mo. A, 214, 156 SW 48. 

Mont.—Lundeen Vv. Livingston 


Electric Light Co., 17 Mont. 32, 
P99 5: 


N. Y.—Sheldon v. Western Union 


Tel. Co., 51 Hun 591, 4 NYS<526-faret 
12%. Ne Ye 697. tmem sy 24 NEP roe) 
mem ]. 

Wis.—Ptak v. Kuetemeyer, 182 
Was.) 357, L965 NW 855, Oe INGE 
363. 

[a] Failure to guard manhole.— 


Evidence that a manhole in the street 
remained open for several days with- 
out a guard around it would justify 
a finding of negligence on part of a 
contractor for an electric light com- 
pany, who opened it, in failing ade- 
quately to protect travelers on the 


street. McGinley vy. Edison Blectric 
Hs Co., 248 Mass. 5838, 143 NB 
[b] Stretching rope or wire across 


street.—Larson vy. Ring, 43 Minn. 88, 
44 NW 1078; Lundeen y. Livingston 
Electric ight Co. L? .Monti 32.740 ae 
995; Sheldon v, Western Union Tel. 
Co; 51 Hun 591,54 NYS 526) [aft 721 


N. Y. 697 mem, 24 NH 1099 mem]. 
[ec] Hoisting beam: over street,— 
Where contractors hoist an iron 


beam weighing five hundred or six 
hundred pounds, a hundred feet in 
the air, and swing it over a public 
thoroughfare in the business center 
of a large city, ordinary care and 
diligence require the exercise of al- 
most every precaution and safeguard 


that human foresight can conceive to, 


protect the traveling public in the 
street below. Lanyon y. Lanquist, 
etc.,, Co., 25% TI. AL 816: 

Liability of public contractors see 
infra §§ 1874-1877. 

63. Ptak v.,Kuetemeyer, 177 Wis. 
262, 187 NW 1000, 182 Wis. 357, 196 
NW 855, 197 NW 363. 

“The fact must also be considered 
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fail to guard against accidents which cannot rea- 
sonably be anticipated.® 
across a street is required to keep it properly 
guarded, and is not relieved from lability for an 
injury caused by a failure to do so by the facet 
that this duty, with his knowledge, had been as- 
sumed by a street railroad company for the purpose 
of facilitating the movement of its cars.® 
tractor with a street railroad company who digs a 


One excavating a trench 


A con- 


that children do play in the public 
highways, and will doubtless con- 
tinue to do so as long as child na- 
ture remains the same as it is now. 
The child who lags unwilling on the 
way to school and chases a bright- 
winged butterfly, or plays a game of 
marbles, or climbs a tempting pile of 
timber in the highway ‘to play see- 
saw for a moment, does not thereby 
become an outlaw, and when injured 
by another’s negligence he cannot 
he turned aside with the curt re- 
mark that he has ceased to travel, 
and become a trespasser.’”’ Busse v. 
Rogers, 120 Wis. 4438, 454, 98 NW 219, 
64 LRA 1838. 

[a] Thus (1) where a plumbing 
contractor, who constructed a ditch 
in a street for sewer connections, had 
knowledge that children played about 
the ditch, and evidence showed that 
a ditch dug in such soil and under 
the conditions then existing was 
liable to cave in, although there was 
a barrier of planks around the ditch, 
he was negligent in failing to shore 
up the ditch which resulted in the 
death of a_ six-year-old boy, who 
walked into it and was killed by the 


caving in of the earth. Ptakiyv. 
Kuetemeyer, 177 Wis. 262, 187 NW 
1000. (2) The use of a street by a 


child nearly three years old as a 
place in which to play was not so 
unlawful as to deprive him of the 
right to demand the exercise of or- 
dinary care on the part of a person 
using the highway as a place for the 
deposit of building materials. Comp- 
ty,v. C. H. Starke Dredge, ete., Co., 
ey Wis. 622, 109 NW 650, 9 LRANS 


Liability of municipality for in- 
juries to children playing in street 
see supra § 1848%. 

64. Helena Gas Co. v. Rogers, 98 
Ark. 413, 135 SW 904; Stockton 
Auto. Co. v. Confer, 154 Cal-402,. 97 
PHS31 shHoran’ va HHalstor too Stn wa 
490, 120 NE 58. 

65. Sikes v. Sheldon, 58 Iowa 744, 
13 NW 58; Nilan y. Richmond County 
Gas Light Co:,, J Appr Divi.234" 3% 
NYS 259; Ruppert v. New York, 90 
Mise. 365, 153 NYS 100; Grand Forks 
v. Paulsness, 19’ IN. BD. 293) 123 NW 
878, 40 LRANS 1158. 

[a] Rule applied.—(1) The fact 
that defendant, while he took his 
horses into a stable near by, left a 
Sleigh about eleven feet from one 
sidewalk and sixty-three feet from 
the other, with the tongue suspended 
by the neck yoke in such a way that 
a runaway horse struck the tongue 
and knocked the neck yoke on to the 
head of plaintiff who was passing on 
the nearest sidewalk, does not show 
negligence. Sikes v. Sheldon, 58 
Iowa’ 744, 18 NW 53. (2) A person 
placing a structure on a street for 
his own benefit is bound to maintain 
it in a safe condition and to super- 
vise the same to keep it in repair 
and free from changes, which he has 
cause to believe will be placed there, 
in the exercise of reasonable care, 
but’ is not bound to supervise 
changes or additions thereto which 
the original structure does not in- 
vite or induce or which are not with- 
in the reasonable contemplation of 

e 


parties at the time it was 
placed there. Grand Forks v, Pauls- 
ness, 19 N. D. 298, 128 NW 878, 40 
LRANS 1158. 


66. Boston y. Coon, 175 Mass. 283, 
56 NE 287. 


same title, page and note number, 


§§ 1864-1865] 


trench parallel to the track is not liable to a pas- 
senger upon a car of the company in ease he has 
provided suitable bridges to enable the company to 
permit passengers to alight in safety.*7 So a com- 
pliance by a builder with a city ordinance regulating 
the placing of materials in the street will protect 
him against liability to a person injured by falling 
over such material.*8 

An employee of an abutting owner hired by the 
day to dig a sewer trench in the street is not liable 
for injuries to a traveler who fell into the trench 
because it was not barricaded or lighted.®® 

Ways as to which liability exists.“ In order to 
impose liability for causing a defect in a public 
highway it is not necessary that the highway should 
ever have been formally accepted by the city or 
improved."! 

Concurrent liability. All persons who participate 
in maintaining a nuisance in the street are jointly 
and severally liable.*? So one who obstructs a street 
eannot relieve himself from lability for injuries 
resulting therefrom to a traveler by showing that 
some other person is legally hable to remove the 
obstruction.*% 


[§ 1865] (b) Defects in Sidewalks." Any per- 
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son who for his own private purposes interferes 
with a sidewalk and fails to restore it to a safe con- 
dition is guilty of a nuisance and liable to any per- 
son sustaining injury thereby,” irrespective of negli- 
gence.’® Liability also arises where the injury from 
obstructions or defects in the sidewalk,” or in a 
grass plot between the sidewalk and curb,’® is due 
to negligence, as where such defects are negligently 
created or maintained by contractors employed by 
abutting property owners,*® reasonable care to pro- 
tect pedestrians being the test of liability.8° A con- 
tractor engaged in the lawful work of repairing a 
sidewalk is not neglgent in taking up a stone 
thereof to put cinders under it, thereby leaving a 
depression into which a traveler steps and is in- 
jured.*? A temporary obstruction on the sidewalk 
is not justified by the necessities of the person 
creating it, unless such obstruction is reasonable 
with reference to the public.8? So, while a building 
contractor has the right to place material tempo- 
rarily on the sidewalk,** such right does not author- 
ize him to obstruct the walk with an unreasonable 
and excessive amount of material which will inter- 
fere with public travel.** 


67. Wolf v. Third Ave. R. Co,, 67 

App. Div. 605, 74 NYS 336. 
68. Wood v. Mears, 12 Ind. 515, 74 

AmD 222. 76. Murphy v. 
69. Spurling v. Stratford, 195 


Iowa 1002, 191 NW 724. 
Generally See supra §§ 1764— 
1774. 


Establishment of street see infra 
DOVLI int 44°C. F, 

Liahility of abutting owners see 
infra § 1866. 

71. Beck v. Carter, 68 N. Y. 283, 
23-AmR 175; Carroll’ v.. Centralia 
Water Co., 5 Wash. 613, 32 P 609, 33 
P 431. 

72. McNulty v. Ludwig, 153 App. 
Div. 206, 138 NYS 84. 

Concurrent liability of municipality 
see infra § 1883. 

Parties defendant see infra § 1989, 

73. Brady v. Public Sery. R. Co., 
80 N. J. L, 471, 79 A. 287. See also 
infra § 1865. 

74, iability of: 
srcpt ie owners see infra §§ 1867- 

18738. 


Municipality see supra §§ 1793-1818. 
Public contractors see infra §§ 1874— 


1877. 

Ill.— King v. Swanson, 216 Ill. 
A. 294. 

Ind.—Bailey v. Columbia Grocery 
Co., 73 Ind. A. 58, 124 NE 784 

Iowa.—Ryan v. Foster, 109 NW 
1108. 

Ky.—Louisville, ete, R. Co. v. 
Mulverhill, 147 Ky. 360, 144 SW 83, 
AnnCasi913D 183; Baumeister _ v. 
Markham, 101 Ky. 122, 39 SW. 844, 
41 SW 816, 19 KyL 308, ‘72 AmSR 397. 

N. Y.—Sexton. v. Zett, 44°-N.. XY. 
430; Creed v. Hartmann, OUI N ove. 
591, 86 AmD 341; Congreve v. Mor- 
gan, 18 N. Y-..84, 72 AmD 495; Wells 
y. Interborough Rapid Transit Co;, 
124% App; Div. 631, 109 NYS. 231; 
Smith v. Ryan, 8 NYS 853 [aff 130 
N. Y. 653 mem, 29 NE 1033 mem]. 

Ww.’ Va.—O’ Hanlin v. Carter Oil Co., 
54 W. Va. 510, 46 SE 565, 66 LRA 893. 

Wis.—Smith Vv. Clayton Constr. Co., 
189 Wis. 91, 206 NW 67. 

See Van de Vere v. Kansas City, 
(Mo. A.) 196 SW 785 (dictum to the 
effect that individuals who unlaw- 
fully obstruct a sidewalk by placing 
a billboard thereon must make it 
absolutely safe). 

[a] Billboards.—The owner of a 
billboard on lands adjoining a street 
is liable for any injury to a pedes- 
trian caused by obstructing the side- 
walk with the billboard after taking 
it down, his duty being to remove 
it at once, especially where he might 
have caused -it to drop in the other 


direction or have removed the boards 
from the posts before taking it down. 
Ryan v. Foster, (Iowa) 109 NW 1108. 
Leggett, 29 App. 
Div. 309, 51 NYS 472 [aff 164 N. Y. 
121, 58 NE 42]; Zelzer v. Cook, 62 
Mise. 471, 115 NYS 173. 

77. Ala.——Whitman’s Fifth Ave. 
Garage Co. v.- Ricks, 211 Ala. 527, 
IOS Sse 

D. C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34. 

Mo.—Cedarland v. Thompson, 200 
Mo. A. 618, 209 SW 554. 

Tex.—Houston Belt, ete., R. Co. v. 
Scheppelman, (Commn. A.) 235 SW 
206 [aff (Civ. A.) 203 SW 167]. 

W. Va.—Johnson v. Huntington, 80 
W. Va. 178, 92 SE 344. 

[a] Tilustration.— Where a girl 
stopped close to a towing rope 
stretched loosely across the sidewalk 
from defendant’s “wrecker” to a dis- 
abled car, and on signal from de- 
fendant’s agents started to pass, 
when the rope suddenly became taut 
from movement of disabled car, de- 
fendant could be found guilty of 
negligence, since he was bound to 
know the situation and, in signal- 
ing plaintiff to pass, to take ac- 
count of any insecurity created 
therein. Whitman’s Fifth Ave. Ga- 
rage Co. v: Ricks,;/-211 Ala. 527, 101 

53. 

[b] A lumber company, when pil- 
ing lumber on the sidewalk, should 
anticipate that persons would use 
the sidewalk and come in contact 
with lumber, and it owed a greater 
duty to public than merely to pile it 
in a position of such little stability 
that it was little more than evenly 
balanced between a stable position 
and. a falling one. Cedarland v. 


Thompson, 200 Mo. A. 618, 209° SW 
554. 
78. Long v. American R. ahr ees 


Cor, 150 La. e184, 90 8 5638, 22 ALR 1493. 

[a] Tlustration. — On a street 
where concrete part of sidewalk ex- 
tended ten feet from property line 
and there was a grassed part four 
feet wide between concrete and curb, 
a boy was entitled to walk and run 
on the grassed portion in the night- 
time, and it was negligence to leave 
an obstruction thereon during the 
night, into which the boy ran and 
was injured. Long v. American R. 
Express Co., 150 La, 184, 90 S 563, 
22 ALR 1493. 

Liability of municipality for de- 
fects in grass plot see supra § 1793. 

79. Holmquist v.° C. L. Gray 
Constr, Co., 169 Iowa 502, 151 NW 
828; Shafir v. Carroll, 309 Mo. 458, 


274 SW 755; Shafir v. Sieben, (Mo.) 
233 SW 419, 17 ALR 637; Adelman 
v. Altman, 209 Mo. A. 583, 240 SW 
272; Beck v. Hood, 185 Pa. ‘32, 39 A 
842; Johnson vy. Huntington, 30 W. 
Va. "178, 92 SE 344. And see cases 
infra this section. 

Defects or obstructions in street 
see supra § 1864. 

Liability of abutting owner for 
sonccts in, sidewalk see infra §§ 1867— 
80. Holmquist v. C. L. Gray 
Constr. Co., 169 Iowa 502, 151 NW 
828; State Vv. Emerson, ete., Coal Co., 
(Md.) 133 A 601; McKeown v. King, 
99a NES aee Zoe 122 A 753; Purcell v. 
Riebe, 227 Pa. 503, 76, A’ 212. 

81. Fitzgerald  v. 


Degnon Con- 


tracting Co., 126 App. Div. 363, 110 
NYS 857. 
ont Hanson v. Nolting, 182 Ill. A. 


*Eiapitity of municipality for tem- 
porary obstruction of street see su- 
pra §§ 1796-1798. 

33. Lindman v. Carroll, 308 Mo. 
187, 271 (SW. b12)s Lindman v. Kan- 
aes City, 308 Mo. 161, 271 SW 516; 


aneschocky vy. Sieble, 195 Mo. A. 
470, 193 SW 966. 

84. Daneschocky v. Sieble, 195 
Mo. A. 470, 198 SW 966. 

“Ordinary common observation 


teaches us that when the sidewalk in 
a populous city is destroyed and the 
place where it was located is ob- 
structed by building or other ma- 
terials, the pedestrians in order to 
pass around such materials will walk 
out into the driveway of the street, 
and thereby expose themselves to 
the dangers of being struck by pass- 
ing vehicles” Shafir v. Carroll, 309 
Mo. 458, 463, 274 SW 755. 

[a] Tilustration.—W here a pedes- 
trian was excluded from the use of 
the sidewalk by obstructions placed 
by a building contractor and com- 
pelled to go into the street, where 
she was struck by an automobile, the 
contractor should have reasonably 
anticipated that persons would have 
walked where plaintiff did. Shafir 
v. Carroll, 309 Mo. 458, 274 SW 755; 
Lindman v. Kansas City, 308 Mo. 161, 
271 SW 516; Adelman v. Altman, 205 
Mo. A. 583, "240 SW 272. 

Cross references: 
Building material 

pra § 1864. 
Failure to comply with ordinance see 

infra § 1879. 
Liability of: 

Abutting owners 

1867, 1872. 

Municipality see supra § 1798. 


in street see su- 


see infra §§ 
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Snow and ice.8> A person who by artificial means 
discharges water upon the sidewalk at a time when 
the natural result would be to form ice may be held 
liable for resulting injury to a pedestrian.*® But 
he is not liable where the accumulation of ice or 
snow was due to natural causes.§* 

Excavations.*® A contractor employed by an 
abutting owner is liable for negligently failing to 
restore to a safe condition, or leaving unguarded, an 
excavation made by him in the sidewalk,®® unless 
he has fully completed the work in accordance with 
his contract.°° One digging a trench between the 
sidewalk and private property without a permit 
from the municipality creates a public nuisance and 
is liable for injuries caused thereby.°®* 

Coalholes and other permanent openings. Soa NAY 
coalhole or other permanent opening in the sidewalk 
left unguarded or without safe covering is a nui- 
sance, and all persons who continue it or are in 
any way responsible for it are liable.°? A merchant 
making deliveries to customers may, without habil- 
ity, temporarily and in a reasonable manner obstruct 
the sidewalk,®* but this does not justify him in sub- 
jecting pedestrians to unnecessary dangers, or in 

obstructing the walk for an unreasonable length of 
time;®> and where he fails to use proper precau- 
tions to protect pedestrians from injury he is liable 
for the consequences of his neglect of duty in this 
respect,®® notwithstanding: there is a corresponding 
obligation and liability on the part of the cus- 
tomer.®* But in the. absence of any custom there 
is no rule of law requiring the dealer to see that 
the, cover of the coal hgle is replaced, where the 
customer himself, as. owner and occupant of the 
premises, undertakes to replace it.°8 And it has 
been held that, where a contractor for the con- 
_ struction of a building, having full control over 
the building as if he were the owner, opens a coal- 


85. In street see supra § 1864, 
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Mise. 471, 115 NYS 173. 


ig a oe Wie vane ' 
- E§§ 1865-1866 


hole in the sidewalk and directs the driver of a 
sand dealer to shovel sand into the coalhole,, and 
while this is being done a pedestrian falls into the 
hole, which is wholly unguarded, the sand dealer 
is not liable for the injury sustained.®® One who 
negligently operates a sidewalk elevator,! or negli- 
gently allows a gas box in the walk to become and 
remain uncovered,” is liable for consequent injuries 
to a pedestrian. 

Falling objects.2 A person who, under a contract 
with another, suspends a banner over the street 
by means of a wire cable fastened to a chimney 
which was pulled down by the cable during a storm 
is lable to a traveler injured by falling brick.* 
But it has been held that the cleaning of the ex- 
terior of a building by the sand-blast process, lit- 
tering the sidewalk with sand and gravel, is not 
negligence per se from which a court will presume 
such manifest danger to persons passing along the 
sidewalk as would require more than ordinary care 
on the part of those operating the device.® 

Concurring liability of abutting owner. The fact 
that the abutting owner is also liable for injuries 
caused. by obstructions or defects in the sidewalk 
will not affect the lability of the person creating 
the defect.® 

Completion of work by contractor. A contractor 
who has fully completed the work in accordance 
with his contract with an abutting owner is not 
liable for subsequent injuries resulting from the 
work done.? Accordingly a contractor who has com- 
pleted an excavation as required by contract is not 
liable for injuries to a person subsequently falling 
therein, due to the absence of proper guards, if he 
did not. contract to guard the excavation after it 


‘was completed.® 


[§ 1866] (2) Abutting Owners or Occupants°— 
(a) Defects in Streets Generally. In the absence 


197 Mass. 527, 83 NE 1116; Scott v. 


Liability of: 94. State v. Emerson, ete, Coal} Curtis, 195 N. Y. 424,.88 NE 794, 133 
Abutting owner see infra § 1869. Co., (Md:) 133 A 601. AmSR 811, 40 LRANS 1147; French 
see supra §§ 1799- 95. State v. Emerson, etc., Coal} v. Boston Coal.Co., 195 Mass. 334, 81. 


Municipality 
1 


86. “Canfield v. Chicago, ete., R. 
Co.,-78 Mich. 356, 44 NW 385; Thur- 
inger v. New York Cent., etc., R. Co., 
71 Hun 526, 24 NYS 1087, 82 ‘Wun 33, 
31 NYS 419, 

[a] Railroad water tank. Where 
a railroad: company, without a license 
from the city, allows water to flow 
from its tank upon the sidewalk of a 
street, where it freezes, .the com- 
pany is liable to persons who are in- 
jured by falling on the ice. Can- 
field v. Chicago, etc., R. Co., 78 Mich. 
356, 44 NW 385; Thuringer v. New 
York Cent., etc., R. Co., 71 Hun 526, 
24 NYS 1087, 82 Hun 33, 31 NYS 419; 
McGoldrick v. New York Cent., etc., 
Ri Co., 120 “NYS, 914. fafi t42" Ne Y.. 
640 mem, 37 NE 567 mem]. 

87. Boecher v. St. Paul, 149 Minn. 
69, 182 NW 908. 

88. In streets see supra § 1864. 

Liability of: 

Abutting owners see infra § 1871. 
Municipality see supra § 1815. 
Public contractors see infra §§ 1874- 


89. 
man, 32 App. (D. C.) 32; Baumeister 
v. Markham, 101 Ky. 122, 39 SW 
844, 41 SW 816, 19 Kyl 308, 72 AmSR 
397; Burke v. Werl+* 130 La. 439, 
58 S 140, 

90. See infra text and notes 7, 8. 

91. Dolan v. Charles J. Jacobs 
Co., 221 Mass. 256, 108 NE 939. 

92. Iiability of: 

Abutting owners see infra § 1870. 
Municipality see supra § 1816. 

9G... McGuire y. Spence, 91 N. Y. 

303, 43 AmR 668; Zelzer v. Cook, 62 


‘District’ of Columbia v. Black- |} 


Co., supra. 
$6. Ky.—Central Consumers Co. v. 
Booher, 107 SW 198, 32 Kyl 794. 
Md.—State v. Emerson, ete., Coal 


Cor, LISA 601: 

Mass.—Gillis v. Cambridge Gas 
Light Co., 202 Mass. 222, 88 NE 779; 
Wakefield v. Boston Coal Co., 197 
Mass. 527, 83 NE 1116; French ‘vy. 
Boston Coal Co., 195 Mass. 334, 81 

122 AmSR 257, 11 LRANS 


NE 265, 
993. 

N. Y.—Scott v. Curtis, 195 N. Y. 
424, a8 NE 794, 133 AmSR 811, 40 
LRANS 1147; Manney Ve CUNUS Saas 
App. Div. 421, 99 NYS 288. 

Pa.—Martin v. Letter, 282 Pa. 286, 
127 A 839; Powell v. Wilhelm, 49 
Pa. Super. 268. 

{a] Ilustration.—Where a brew- 
ing company directed one of its driv- 
ers to deliver a barrel of beer to a 
hotel keeper by placing the same in 
an ice box in the cellar of the hotel 
through a coal hole in the sidewalk 


jin front of the hotel, and the driver 


opened the coal hole, left it un- 
guarded for about four minutes, and, 
while he was in the cellar storing 
the beer in the ice box, a pedestrian 
without negligence fell into the hole 
and was injured, the brewing com- 
pany is liable. Powell v. Wilhelm, 49 
Pa. Super, 268. 

[b] The act of opening a cellar 
door extending over two thirds the 
width of the sidewalk, and leaving it 
opened and unguarded while it is yet 


) dark, is negligence in law. Central 


Consumers Co. v. Booher, 107 SW 
198, 32 KyL 794. 


97. Wakefield v. Boston Coal Co., 


NE 265, 122 AmSR 257, 11 LRANS 
993; Martin vy. Letter, 282 Pa.. 286, 
127 A 839. 


Liability of abutting owner see 
infra § 1870. 
98. Gillis v. Cambridge Gas Light 
Co., 207 Mass. 238, 98 NE 574, 
99. Scheafer v. Iron City Sand 
Co., 31 Pa. Super. 476. 
1. Du Val _v. Boos Bros. Cafe- 
teria Co,, 45° (Cals Ale Sti lS) Pazege 
2. Potomac Electric Power Cow. 
Hemler, .47. App. (CD. C.)p 34. 
3. Liability of: 
Abutting owners see infra § 1873. 
Municipality see supra §§ 1808-1810. 
4, /Widelity «Titléfe) }ete. se) okie. 
Dubois Electric Co., 353 U's: 212, 40 
SCt 514, 64 L. ed. 365 [rev 253 Fed. 
987, 165 CCA 668]. 
5 Bishop yv. Becker, 14 Oh. Cir. 
286, 
127 A 839. See also ‘supra § 1864. 
And see cases supra note 97. 
7 Howard v. Redden, 93 Conn. 
604, 107 A 509, 7 ALR 198. 
Cross references: 
Generally see Master 
§ 1553. 
Liability: 
Dependent on title ae te gen- 
erally see infra § 1880. 
Of public Bete liia after 
completion of work see 
§ 1877. 
8. Cotter v. Wee ea 
602, 39 P 950, 46 AmSR 255. 
9. Liability : 
As between landlord and tenant see 
Landlord and Tenant §§ 948, 949, 
951-956, 958, 968. 


Ct. N.S. 404, 38 Oh. Cir, Ct. 347. 


6. Martin v. Letter, 282 Pa. 


and Servant 


the 
infra 


106 Cal. 


For later cases, developments and chane‘es in the law see cumulative Annotations, same title, page and‘note number. 


§ 1866] 


of statute the owner or oecupant of adjoining prop- 
erty is under no obligation to repair the street in 
front-of his premises,!® and is not lable for an 
injury resulting from a defect therein which does 
not result from his affirmative act,'! even though 
But where for his 
own convenience he has interfered with the street, 
rendering it less safe for use, he is liable to any 
person who in the exercise of due care sustains 
Even where an abut- 
ting owner makes a rightful use of the street, such 
right is subordinate to the rights of the publie, He 
and his failure to exercise due’ care in such use will 
render him liable to a person injured thereby.% 
The opening of a ditch in the street for the pur- 
pose of laying a pipe to connect a dwelling house 
with a water main is not per se a nuisance, and 
does not make the owner of the house liable to a 
person injured by falling into the ditch,!* unless 
such owner has been guilty of negligence." 

Where an adjoin- 
ing landowner makes a rightful use of the street 


he owes the fee in the street.}? 


injury by reason of his act.18 


Building materials in street. 


Dependent on right, title, or control 
uysee infra §§ 1880-1882. 


Abutting owner for defects in 
premises adjoining highway see 
Negligence [29 Cyc 466-469]. 

Municipality for acts or omissions 


of abutting owners see supra 
§ 1776. 
Rights of abutting owners in 
streets see infra XVIII in 44 C. J. 
10. See cases infra note 11. 
11. Cal.— Eustace v. Jahns, 38 
Cabs. 


Ga.— Georgia R., ete., Co. v. Tomp- 
kins, 138 Ga. 596, 75 SE 664; Scearce 
v. Gainesville, 33 Ga. A. 411, 126 
SE 883. 

Ky.—Von Almen y. Louisville, 180 
Ky. 441, 202 SW 880; Georgetown v. 
Cantrill, 158 Ky. 378, 164 SW 929. 

Md.—Owings v. Jones, 9 Md, 108. 

N. Y.—Rochester v. Campbell, 123 
N. Y. 405, 25 NE 937, 20 AmSR 760, 
10 LRA 393. 

R. I.—Sneeson y. Kupfer, 21 R. I. 
560, 45,A 579. 

12., Canton” ‘Co. 144. Md. 
174, 125 A 63. 

13. Cal.—McKune y. Santa Clara 


v. Seal, 


Valley Mill, ete., Co., 110 Cal. 480, 
42 P 980. 

4 D. C.—Smith v. Davis, 22 App. 
98. 


Ga.—Bowen v. Smith-Hall Grocery 
Co., 141 Ga. 721, 82 SE 23, LRA1915D 
617; Georgia Re etc. Co. v. Tomp- 
kins, 138 Ga. 596, 75 SE 664; Scearce 
v. Gainesville, 33 Ga. A, 411, 126 SE 
883. 

Kan.—Osage City v. Larkin, 40 
Kan. 206, 19 P 658, 10 AmSR 186, 
2 LRA 56. 

Ky.—Harrodsburg v. 
148 Ky. 507, 147 SW 1; Louisville, 
etcs sRerCo, vie Mulverbill “147 Ky. 
360, 144 SW 88, AnnCas1913D 183. 

Mo.—O’Brien v. Burroughs Adding 
Mach. Co., 191 Mo. A. 501, 177 SW 
811. 

Mont.—Smith v. Bonner, 63 Mont. 
571, 208 P 608, 604 [cit Cyc]. 

N. Y.—Dixon v. Brooklyn City, 
ete, RE Co,,100 Ne Vie970; 3 NE 65; 
Shapiro v. Albany Chemical Co., 197 
App. Div. 719, 189 NYS 736; Wright 
vy. Saunders, 65 Barb. 214 [aff 3 
Keyes 323, Transer. A. 268, 
HowPr 136]. 

Pa.,—Miller v. American Car, etc., 
Co., 74 Pa. Super. 66. 

Tex.—Melvin v. Kane, (Civ. A.) 
265 SW 1061. 

Ww. Va.—Johnson vy. Huntington, 80. 
W, Va. 178, 92 SE 344. 

Wis. __Hay v. Baraboo, 127 Wis. 1, 


Vanarsdall, 


105 NW 654, 115 AmSR 977, 3 
LRANS 84. 

Ont.—Hopkins vy. Owen Sound, 27 
Ont. 438. 

[a] Public alley.—(1) The owner 


of abutting premises who maintains 
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| ties, 


‘authority, 


for the deposit 


to render them 


for the safety of 
diligence 


by the fact that 
accepted by the 


a dangerous obstruction or excava- 
tion in an alley is liable for injuries 


resulting. Osage City v. Larkin, 40 
Kan. 206, 19 P-658, 10 AmSR 186, 
2 LRA 56; O’Brien v. Heman, 191 


Mo. A. 477, 177 SW 805. (2) Where 
the owner of land abutting on a pub- 
lic alley digs a blind ditch in the 
alley for his own benefit and without 
permission of the municipal authori- 
thé duty to keep the ditch in 
repair rests upon the property owner. 


Covington Saw Mill, ete, Co. v. 
Drexilius, 120 Ky. 493, 87 SW 266, 
27 KyL 903, 117 AmSR 593. (3) The 


rule that an adjoining owner is not 
liable for defects in highway not 
caused by him does not apply where 
the defect was an excavation extend- 
ing across the lot into an alley so as 
to be a nuisance. O’Brien vy. Bur- 
roughs Adding Mach. Co., 191 Mo. A, 
5OL) LES Wersile 

[b] Catch basin.—The mere fact 
that county or municipal authorities 
did not require an abutting owner to 
remove a catch basin placed in a 
highway did not necessarily operate 
to accept it as a part of the public 
works, nor -to relieve the abutting 
owner from any duty in regard to it. 
Georgia, R., ete., Co. v. Tompkins, 138 
Ga. 596, 75 SE 664. 

[ce] Lumber piles.—(1) One main- 
taining lumber piles on a_ street 
without authority is liable to one 
injured because thereof without fault 
of his own. McKune y. Santa Clara 
Valley Mill, etc.,’Co., 110 Cal. 480, 
42 P 980; Smith v. Davis, 22 App. 
(D. C.) 298; Covington Saw Mill, 
ete., Co. v. Drexilius, 120 Ky. 493, 87 
SW 266, 27 KyL 903, 117 AmSR 593. 


| (2) Where a boy, on his way home 


from a game of ball, sits down near 
lumber piled in the street without 
and, without fault on the 
part of the boy, the lumber falls on 
him, the person piling the lumber is 
liable for the injuries. Kessler v. 
Berger, 205 Pa. 289, 54 A 887, 61 LRA 
611. (3) One who without necessity 
or license, left a dangerous pile of 
lumber in a public street where smal] 
children were in the habit of playing, 
was not relieved from liability be- 
cause the lumber was not negli- 
gently stacked. Harper v. Kopp, 73 
SW 1127, 24 KyL 2342. 


14. Smith y. Bonner, a Mont. 571, 
208 P 603. 
15. Ind.—Wirtz v. Luckett, 78 Ind. 


AL 172; 135 NE 9: 
Ilowa.—Spurling v. Stratford, 
Iowa 1002, 191 NW 724 
‘Mo.—Gerdes Vv. Christopher, etc., 
Architectural Iron, ete., Co., 124-Mo. 
347, 27 SW 615; Christman v. Meier- 
hoffer, 116 Mo. A. 46, 92 Sw 14f. 
Mont.—Smith v. Bonner, 63 Mont. 


195 


in providing 
periods of darkness;*+ and he is not relieved of 
this duty by the fact that it was the custom of 
the municipality to light the street lights early 
enough to disclose the presence of the obstruction.?? 
The fact that building material lying in the street 
may be attractive to children as a place for play 
or as a resting place does not impose upon the land- 
owner a duty so to arrange them as to render them 
sate for such purposes.?* 

Street dedicated but not accepted.?4 
ing owner’s liability for injuries resulting from the 
dangerous condition of a street dedicated to public 
use, due to his wrongful use thereof, is not affected 


571, Me P 608. 
N. Y.—McCloskey v. Buckley, 223 


[43 C.J.] 1103 


of building materials!® he is not 


under ordinary circumstances charged with the duty 


safe for persons using them for 


their own purposes, whether of pleasure, conven- 
lence, or profit;+® but he must exercise due care 


rs,” d exercise reas 
travelers,?° and exercise reasonable 
warning signals during 


The adjoin- 


such street has not been formally 
municipality.?> 
INC Ye) Si ES SINIE Sob: 

[a] Excavations.—The owner of 
a lot who has a sewer trench dug 
for him in the street in front of his 
lot owes the duty to the public of 
using proper care to see that the ex- 
cavation is reasonably safe. Spur- 
ling v. Stratford, 195 Iowa 1002, 191 


NW 724, 
[b] Receiving and discharging 
goods.—It is actionable negligence 


on the part of a manufacturer to 
obstruct for weeks the street in front 
of his premises for the purpose of 
receiving and discharging his goods. 
Gerdes vy. Christopher, etec., Architec- 
tural Iron, etc., Co., 124 Mo. 347, 27 
SW 615. 

16. Jenkins v. Montgomery, 69 W. 
Va. 795, 72 SH 1087. 


17. Jenkins v. Montgomery, su- 
pra. 

18. See infra XVIII in 44 C. J. 

19. Pueschell v. Kansas City Wire, 
etc., Works, 79 Mo. A, 459; Fried- 


man v. Snare, ete, Coy, 7 N. Tas 


J. 
605, 61 A 401, 108 AmSR 764, 70 LRA i 


147. 

20. Mahar v. Steuer, 170 Mass. 
454, 49 NE 741; Holly v. Bennett, 46 
Minn, 386, 49 NW 189; Shafir v. 
Sieben, (Mo.) 233 SW 419, 17 ALR 
637; Christman v. Meierhoffer, 
Mo. VAM AGN O20 USiw es ian: 
Crouch, 10 NYS 882. 

[a] Nature of abutter’s duty.— 
The dedication, construction, and 
maintenance of public streets are for 


116° 
Harl v. 


the benefit of the adjoining owners. 
as well as the general publie and the. 


right of such owners to obstruct the 
public in their use does not arise 


out of any title adverse to the public, — 


but is an easement of necessity sub- 
ordinate td the public control, is 
limited by the necessity out of 
which it arises, and must be reason- 
ably exercised. Shafir v. Sieben, 
(Mo.) 233 SW 419, 17 ALR 687. 

21. Christman v. Meierhoffer, 116 
Mo, A. 46, 92 SW 141. 
Christman v. Meierhoffer, su- 


Friedman vy. Snare, etc., Co., 
71 N, J. L. 605, 61 A 401, 108 AmSR 
764, 70 LRA 147, 2 AnnCas 497. See 
also Pueschell v. Kansas City Wire, 
ete., Works, 79 Mo. A. 459 (holding 
that for the purpose of erecting a 
building, a reasonably necessary por- 
tion of the street may be withdrawn 
from public use for piling materie], 
etc; 
building contractor is under no obli- 


and when so withdrawn the, 


gation to keep such withdrawn space | 


in proper condition for public travel, 
or a playground for children). 
24. Ways as to which duty is im- 


posed generally see supra §§ 1764—-. 


TO ae eet 
25. Shapiro: v. Albany Chemical 
Co., 197 App. Div. 719, 189 NYS 736. 
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Where a municipality maintains a street across 
abutting property, the abutting owner owes no duty 
to a traveler to see that the street is maintained 
in a safe condition.”® 

[§ 1867] (b) Defects in Sidewalks—aa. In Gen- 
eral. In the absence of a statute expressly impos- 
ing liability,27 an abutting owner or occupant is not 
liable for injuries to a traveler through failure 
to maintain a sidewalk in repair, if he did not cause 
the necessity therefor, nor from defects therein 
which he did not ereate,?® and such liability will 


MUNICIPAL CORPORATIONS 


not as a general rule grow out of a statute or ordi- 
nance requiring abutting owners to construct or re- 
pair sidewalks and authorizing the municipality, 
upon the default of the owners, to construct and 
repair them at their expense;*® but the liability 
of an owner under such statutes or ordinance is to 
the municipality alone,®° to the extent of the fine 
or penalty prescribed thereby.*t But the abutting 
owner will be liable where, by his affirmative act, 
he creates a dangerous condition,®* as where he uses 
the sidewalk for his own private benefit or con- 


pin 


~—-[§§ 1866-1867 


.[a] Illustration—Where a_ city 
extended its conduit through a street, 
dedicated, but not accepted, with 
consent of a chemical company abut- 
ting thereon, and not claiming to 
own the street, which extension in- 
volved the use of the street to a 
greater or less degree, the company, 
which filled the street with a tarry 
and caustic material carried in a pipe 
from its works, is liable to an em- 
ployee of the city for death of his 
horse, which became mired in such 
material ~yhen he was directed to go 
on the premises and remove a pump 
which had been in use on the conduit. 
Shapiro v. Albany Chemical Co., 197 
App. Div. 719, 189 NYS 736. ; 

26. Poole v. Southern R. Co., 34 
Ga. A. 290, 129 SE 297. 

27. See infra § 1868. 

28. U. S—King v. Beaumont, 296 
Fed. 531. 

Cal.—Martinovich v. 128 
Cal.u141,-60.2. 760, 

Ida.—Lewiston v. Isaman, 19 Ida. 
653, 115 P 494. 

. JInd.—Home Brewing Co. v. Indian- 
apolis, 70 Ind. A. 674, 123 NE 721. 

Kan.—Dixon v. Missouri Pac. Co., 
104 Kan. 404, 179 P 548. 

Ky.—Ashland v. Vansant-Kitchen 
Lumber Co., 213 Ky. 518; 281 SW 
503; Newport v. Schmit, 191 Ky. 585, 
231 SW. 54; Hippodrome Amusement 


Wooley, 


@or va) Cartus, 115 Ky S385. L90, SW 
113, LRA1918E 377; Webster v. 
Chesapeake, etc., R. Co., 105 SW 945, 
32 KyL 404. 


ua.— Betz v. Limingi, 46 La. Ann. 
1113, 15 S 385, 49 AmSR 344. 

Mada.—Canton Co. v. Seal, 
174, 125 A 63. 

Mass.—Tiffany v. F. Vorenberg Co., 
238. Mass. 188, 130 NH 193, 14 ALR 
222; Kirby v. Boylston Market As- 
soc., 14 Gray 249, 74 AmD 682. And 
see Carney v. Proctor, 237 Mass. 203, 
129 NE 605 (duty to maintain rail- 
ing to make sidewalk safe is not on 
abutter under St. [1917] c 3844, al- 
though he constructed the walk origi- 
nally, where municipality assumed 
control prior to accident). 

Mich.—Lyneh v. Hubbard, 101 
Mich. 43, 59 NW 443. 

Mo.—Breen v. Johnson Bros. Drug 
Co., 297 Mo. 176, 248 SW 970; Russell 
v. Sincoe Realty Co., 293 Mo. 428, 
240 SW 147; Beck v. Ferd Heim 
Brewing Co., 167 Mo. 195, 66 SW, 928; 
Baustian v. Young, 152 Mo. 317, 53 
SW 921, 75°:AmSR 462; Smith v. St. 
Louis-San Francisco R. Co., (A.) 275 
SW 538; Adelman vy. Altman, 209 Mo. 
A. 583, 240 SW 272: Wright v. 
Hines, (A.) 235 SW 831; Hilliard v. 
Noe, (A.) 198 SW 435. ‘ 

Nebr.—Hanley v. Fireproof Bldg. 
Co., 107 Nebr. 544, 186 NW 534, 24 
ALR 382. 

N. J.—Ansbro v. Wallace, 
J. lu. 391, 126 A 426; Braelow. v. 
Klein,.100: N:- J... 156; 125, A.1034 
Rose v. Slough, 92. N. J. L. 233, 104 A 
194, LRA1918E 813; Rupp v. Burgess, 
TiO New clay eetiaty OO pc Ace LOO, 

N. Y.—Mullins v. Siegel-Cooper Co., 
183 N. Y. 129, 75 NE 1112; Rochester 
v. Campbell, 123.N. Y. 405, 25 NE 
937, 20 AmMSR 760, 10 LRA 393; Wenz- 
liek v.~ McCotter, 87 N. Y. 122, 41 
AmR 358; English v. Brennan, 60 
N. Y. 609; Frank v. Muller, 200 App. 
Div. 639, 198 NYS 639; Westfall v. 
Leamon, 198 App. Div. 1, 189 NYS 


144 Md. 


100 N. 


211; Weiss v. Cowdrey, 190 App. Div. 
858, 179 NYS 702; Dedrick v. Schi- 
nasi, 179 App. Div. 763, 167 NYS 327; 
De Courcey v. Delapenha, 169 App. 
Div. 551, 155 NYS 435; Gottlieb v. 
New York, 164 App. Div. 225, 149 
NYS 589; English v. Kwint, 140 App. 
Div. 509, 125 NYS 807;—Krebs_v. 
Heitmann, 104 App. Div. 173, 983 NYS 
542; Fulton v. Tucker, 3 Hun 529; 
Segal v. Ehrman, 91 Misc. 481, 155 
NYS 286. 

Oh.—Steinbeck v. John Hauck 
Brewing Co., 7 Oh. A. 18, 26 Oh. Cir. 
Ct. N. S. 283; Defiance v. Wilhelm, 
12;Oh,- \Cirg, Ctl 7346745 .Oh mime: 
669 [rev on other grounds 58 Oh. St. 
56, 50 NE 18, 65 AmSR 745, 40 LRA 


294]; Sammins y. Wilhelm, 6 Oh. 
Cirs, Cts. 565,) 3. Ohy Cia Dec. 108; 
Collins y. Schmidt, 11 Oh. Dec. (Re- 


print) 103, 24 CincLBul 453. 
R. I.—Sneeson v. Kupfer, 
560, 45 A 579, 
Tex.—Farmer v. International, etc., 
R. Co., (Civ. A.) 184 SW 356. 
Wash.—Tacoma v. Scofield, 138 
Wash. 162, 244 P 257. 
Wis.—Willmer v. Goebel, 137 Wis. 
419, 119 NW 115; Hay v. Baraboo, 
127 Wis. 1, 105 NW 654, 115 AmSR 
977, 3 LRANS 84; Fife v. Oshkosh, 
89 Wis. 540, 62 NW 541; Cooper v. 
Waterloo, 88 Wis. 483, 60 NW 714. 
{a] In Arizona (1) although the 
general rule stated in the text is 
recognized (Cummings vy. Hennin- 
ger, 236 P 701, 41 ALR 207), (2) it 
has nevertheless been held that 
where an abutting owner built, re- 
paired, and altered a sidewalk at 
will, without let or hindrance, no 
protéction being afforded the public 
elsewhere by reason of the city be- 
ing exempted from liability for in- 
juries from defective sidewalks, such 
owner was charged with the duty to 
use due care to keep such sidewalk 
reasonably safe for travelers, and 
was liable to a pedestrian for injury 
from tripping on such walk, which 
was in a dangerous condition (Cum- 
mings y. Henninger, supra), (3) and 
that he could not effect an abandon- 
ment of such duty without some af- 
firmative act designed to give gen- 
eral notice of his intention so to do 
(Cummings v. Henninger. supra). 
29. Conn.—Hartford v. Talcott, 48 
Conn, 525, 40 AmR 189. 
Ida.—Lewiston v. Isaman, 19 Ida. 


653,,. 175 P4294: 
Ill.—Rockford v. Hildebrand, 61 
Keokuk 


Telos 
Iowa.—Keokuk vy, 

53 Iowa 352, 5 

503, 36 AmR 226. 


21 R. I. 


Inde- 


pendent Dist., NW 


Kan.—Dixon v. Missouri Pac. R. 
oa eal Kan. 404, 179 P 6548. [cit 
Wills 


Ky.—Ashland v. Vansant-Kitchen 
HTfppodrome Amusement.Co. v. Ca- 
rius,:175 Ky. 783, 195 SW 113, LRA 
1918E 3877; Webster v. Chesapeake, 
ete., R. Ca., 105 SW 945, 32 KyL 404. 

La.—Betz v. Limingi, 46 La. Ann. 
1113, 15 S 885, 49 AmSR 344, 

Mass.—Tiffany v. KF. Vorenberg 
Co., 238 Mass. 188, 180 NE 1938, 14 
ALR 222; Kirby v. Boylston Market 
Assoc., 14 Gray 249, 74 AmD 682. 

Mich.—Maclam v. Hallam, 165 
Mich. 686, 131 NW. 81; Taylor vy. 
Lake Shore, etc., R. Co., 45 Mich. 74, 
7 NW 728, 40 AmR 457. 


a aneel Co., 213 Ky. 518, 281 SW 5038; 


Mo.—Breen vy. Johnson Bros. Drug 
Co., 297 Mo. 176, 248 SW 970; Russell 
v. Sincoe Realty Co., 293 Mo. 428, 240 
SW 147; St. Louis v. Connecticut 
Mut. L. Ins.-Co.;-107% Mo. 92-747 “Sow, 
637, 28 AmSR 402. 

Nebr.—Hanley vy. Fireproof Bldg. 
Co., 107 Nebr. 544, 186 NW 534, 24 
ALR 382. 

N. J.—Ansbro v. Wallace, 100 N. 
J. L. 391, 126 A 426; Rose v. Slough, 
Beane J. L. 233, 104 A 194, LRA1918E 

N. Y.—Rochester v. Campbell, 123 
N. Y.- 405, 25 NE 937, 20 AmSR:760, 
10 LRA 398; Moore y. Gadsden, 93 
N. Y. 12; English v. Kwint, 140 App. 
Div. 509, 125 NYS 807; Rohling v. 
Hich, 23 App. Div. 179, 48 NYS 892; 
rnd v. Kingsley, 82 Hun 76, 31 NYS 

Oh.—Wilhelm vy. Defiance, 58 Oh. 
St. 56, 50 NE 18, 65 AmSR 745, 40 
LRA 294; Steinbeck v. John Hauck 
Brewing«Co, TiOh MAL 18) 260Oh™ Cir: 
cata S. 283. 

. L-——Heeney  vesSprasue, 1ieRe ew. 
456, 23 AmR 502. i, 

Wis.—Adlington v. Viroqua, 155 
Wis. 472, 144 NW 1130; Hay v. 
Baraboo, 127 Wis. 1, 105 NW 654, 115 


AmSR 977, 3 LRANS 84; Selleck v. 


Tallman, 93 Wis. 246, 67 NW 36 [foll 
Toutloff vy. Green Bay, 91 Wis. 490, 
65 NW 168]; Sommers y. Marshfield, 
90 Wis. 59, 62 NW 937; Fife v. Osh- 
posh 89 re: bey 62 NW .541; 
ooper v. aterloo, 88 Wis. 
NW 714. see-yat 
[a] Rule appled to shade trees.— 
An ordinance fixing a penalty on 
abutting owners for failure to trim 
shade trees does not create a right 
of action against the owner for per- 
sonal injuries from a defective side- 
walk, caused by failure to trim the 
roots of a tree. Rose y. Slough, 92 
x J. L. 233, 104 A 194, LRA1918B 
In Pennsylvania the abutting 
owner is apparently held to be pri- 
marily liable when it is made his 
duty to repair. McLaughlin v. Kelly, 
230 Pa. 251, 79 A 552, 50 LRANS 305; 
Mintzer v. Greenough, 192 Pa. 137, 48 
A 465; Brookville vy. Arthurs, 152 Pa. 
334, 25 A 551; Brookville Borough 
v. Arthurs, 130 Pa. 501,18 A 1076; 
Pittsburgh yv. Reed, 74 Pa. Super. 
444; Chester vy. Chester First Nat. 
Bank, 9 Pa. Super. 517, 7 Del, Co, 359. 
_Effect of delegation of duty on lia- 
Heth of municipality see supra 
30. Russell v. Sincoe Realty Co. 
293 Mo. 428, 240 SW 147; Wright Vv. 
Hines, (Mo. A.) 235 SW 831. 
$1. Betz v. Limingi, 46 La. Ann. 
1118, 15 S 385, 49 AmSR 344; Rupp 
v. Burgess, 70 N. J. Li 7, 56 A 166; 
Rochester v. Campbell, 123 N. Y. 
ct emt ae 93:7, Eee AmSR 760, 10 
Id} aw v. Kingsley, 
eet a 88. Sere wares 
. an.—Dixon y. Missouri Pac. 
R. Co., 104 Kan. 404, 179 P 548, 
Mass.—Kirby v. Boylston Market 
Aen Sh ey 249, 74 AmD 682. 
o.—Shafir v. Sieben, 23 
17 ALR 637. Varn 
N. ¥.—Weiss vy. Cowdrey, 190 App. 
Div. 358, 179 NYS 702; Segal eh 
Ehrman, 91 Misc. 481, 155 NYS 286. 
Be oe v. John Hauck 
rewing Co., Oh. AS “185 2 a Clr; 
CtyIND SY 2/83; grsk ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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venience and fails to exercise reasonable care to 
prevent injury to persons lawfully using the way,°* 
or where he creates or maintains a nuisance.*4 
Where, however, his use of the sidewalk is proper 
and reasonable, and no negligence is shown, he will 
The mere fact that water on the 
sidewalk into which a pedestrian steps and falls 
came from abutting property will not authorize re- 
covery for the injury sustained unless it is shown 
that the water was negligently caused or permitted 
to flow therefrom by some one for whose acts the 


not be liable.®® 


abutter is responsible.*® 


Defective construction by abutter. 
abutting owner is compelled under a statute to con- 
struet a sidewalk in a certain manner, he is not 
liable for injuries caused from defects in the con- 
struction in accordance with specifications of the 
But the fact that a municipality 
has established a grade upon which a sidewalk 
should be constructed does not relieve the abutting 
owner from liability for injuries caused by his negli- 


municipality.*" 


Wis.—Morgan v. Budlong, 162 
Wis. .578, 156 NW 958 (sidewalk on 
abutter’s land but which public were 


rmitted to use). 
moe Cal.—Monsch y. Pellissier, 187 


33. 
Cal. 790, 204 P 224. 


Ida.—Lewiston v. Isaman, 19 Ida. 
653, 115 P 494. ) 

Kan.—Dixon vy. Missouri Pac. R. 
Co. | 104) Kan! 404,179 P 548; To- 
peka v. Central Sash, etc. Co. 97 
Kan. 49, 154 P: 232. j E 

Ky.—Ashland vy. Vansant-Kitchen 
Lumber Co., 213 Ky. 518, 281 SW 


503; Newport v. Schmit, 191 Ky. 585, 
231 SW 54; Hippodrome Amusement 
Co, v. Carius, 175 Ky. 783, 195 SW 
113, LRA1918E 377; Louisville Vv. 
Metropolitan Realty Co., 168 Ky. 204, 
182 SW 172. 

Mass.—Ferron vy. King, 210 Mass. 
75, 96 NE 52; Smith v. Edison Hlec- 
tric Illum. Co., 198 Mass. 330, 84 NE 
434, 15 LRANS 957. 

Mo.—Shafir v. Sieben, 233 SW 419, 


17 ALR 637. 

N. | J.— Kelly Sv. . Soembeck, <etc., 
Brewing Co., 86 N. J. L. 471, 92 A 
282 {aff 87 N. J. L. 696 mem, 94 A 
1102 mem]. 


N. Y.—Mullins v. ° Siegel-Cooper 
Co., 183 N. Y. 129, 75 NE 1112; West- 
fall v. Leamon, 198 App. Div. 1, 189 
NYS 211; Gelof v. Morgenroth, 130 
App. Div. 17, 114 NYS 293 [rev 58 
Misc. 5)7, 109 NYS 880]; Tucker v. 
O’Brien, 117 NYS 1010. See Krasut- 
zky v. Clara de Hirsch Home for 
Working Girls, 150 NYS 1058 (hold- 
ing that, where defendant controlled 
the sidewalk adjoining its premises, 
jt (was) bound) to ikeep?-it: im re- 
aAryi« 

M Dae aaioaee v. McGlinchey, 
Pa. Super. 294. 

Wash.—Tacoma v. Scofield, 
Wash. 162, 244 P 257. f 

[a] The standard of care required 
of the proprietress of a store, with 
reference to the condition of the 
entrance of the store and of the 
sidewalk immediately in front 
thereof, is that of an_ ordinarily 
prudent person in view of all of the 
circumstances, and if her store was 
frequented for business purposes by 
one having a wooden leg, that fact 
could be considered by the jury on 
the question of due care in keeping 
the entrance in a safe condition, in 
an action.by such person for inju- 
ries by his wooden leg _ slipping 
through the sidewalk on_ stepping 
out of a store. Ferron y. King, 210 
Mass. 75, 96 NE 52. 7 

[b] Tlustration.—Where the side- 
walk in front of defendant’s prem- 
ises was rendered defective and un- 
safe by the hauling of stone across 
it, to be used in constructing a wall 
for defendant, and such defective 


[43 CG. J.—70] 


62 
138 
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had _ previously 
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gent construction of the walk, unless the munici- 
pality ordered the construction or authorized such 
owner to leave the walk in a dangerous condition.?8 

Effect of repairs by abutter. 
will not be liable for injuries from the defective 
condition of a sidewalk because of the fact that he 


An abutting owner 


repaired a defect therein,®® nor 


will his temporary removal of a sidewalk for the 
purpose of repairing a wall of his building consti- 
tute any such private use of the walk in connection 
with his property as will render him liable for de- 


fects or obstructions.*® 


Where the 


condition was increased by the sub- 
sequent driving of defendant’s 
wagon across the walk, defendant 
was liable for resulting injuries. 
Mullins v. Siegel-Cooper Co., 183 N. 
Y. 12975 NEY LT. 

34. Ida.—Lewiston y. Isaman, 19 
Ida. 653, 115 P 494, 

Ky.—Newport v. Schmit, 191 Ky. 
585, 231 SW 54. 

N. J.—Braelow v. Klein, 100 N. J. 
IL. 156, 125 A 1038. 

N. Y.—Segal v. Ehrman, 91 Misc. 
481, 155 NYS 286. 

Oh.—Bello v. Cleveland, 13 Oh. A. 
297, 32/0. C. A, 104’ faff'106 Oh. St. 
94, 1388 NE 526]. 


Wis.—Adlington vy, Viroqua, 155 
Wis. 472, 144 NW 1130. 
{a] MIllustrations.—(1) The plac- 


ing of a flagstone against a tree in 
the sidewalk in front of one’s prem- 
ises without permission is a nui- 


sance, and renders the property 
owner liable for injuries caused by 
it. Skelton v. Larkin, 82 Hun 388, 


31 NYS 234 [aff 146 N. Y. 365 mem, 
41 NE 90 mem]. (2) For injury 
which caused a leak in pipe under a 
sidewalk running underground from 
a boiler on the premises of an abut- 
ting owner, the latter who actively 
created the nuisance, is primarily 
liable. Bello v. Cleveland, 13 Oh. A, 
2975, 32 (O; 1@x ALY L04, [att 106 ‘Oh. St. 
94, 188 NE 526]. 

Nuisances generally see Nuisances 
[29 Cye:1143]. + ; 

35. Ind.—Home Brewing Co. v. 
Indianapolis, 70 Ind. A. 674, 123 NE 
721. 

Md.—Cordish y. Bloom, 138 Md. 81, 
113 A 578. 


Mass.—Sweatland vy. Springfield 
Public Market, 247 Mass. 268, 142 
NE 46; Mead y. Strauss, 202 Mass. 


399, 88 NE 889. 

Mo.—Shafir v. Sieben, 233 SW 419, 
17 ALR 687; Breen v. Johnson Bros. 
Drug Co., 297 Mo. 176, 248 SW 
970. 

N. Y.—O’Reilly v. Long Island R. 
Co., 15 App. Div. 79, 44 NYS 264. 

[a] MIllustration.*—That bananas 
sometimes fell to the sidewalk from 
defendant’s fruit stand did not war- 
rant an inferential finding that the 
banana on which plaintiff slipped and 
fell on the sidewalk, not in front of 
defendant’s premises, but about fif- 
teen feet away, came from a rubbish 
pile near the fruit stand, or that, if 
it did, defendant was negligent in its 
removal - therefrom. Sweatland v. 
Springfield Public Market, 247 Mass. 
268, 142 NE 46. 

36. Rosenbaum Realty Co. v. Tol- 
bert, 142 Miss. 710, 107 S 422. 

87. Birchfield v. Diehl, 126 Ark. 
115, 189 SW 845. 

38. Lottman vy. Cuilla, (Tex. Civ. 


[§ 1868] bb. Statutes Imposing Liability. Liabil- 
ity for injuries from failure to repair a sidewalk 
is sometimes imposed upon the abutting owner by 
express statutory provisions.*4 
tions it has been held that such statutes are in- 
valid.*” In others they have been declared valid,*? 
and have been construed to give a right of action 
by the person injured directly against the abutting 
owner ;** but they have no application to injuries 


In some jurisdic- 


A.) 279 SW 519. 


39. _ Dixon y. Missouri Pac. R. Co., 
104 Kan. 404, 179 P 548 [reh den 
TRO PR Tools 


40. Tacoma v. Scofield, 138 Wash. 
162, 244 P 257. 

41. See statutory provisions. 

[a] Special charters construed.— 
(1) Devine vy. Fond du Lac, 113 Wis. 
61, 88 NW 913. (2) “Defective,” as 
used in a municipal charter render- 
ing the owner of premises liable for 
damages sustained by reason of a 
defective sidewalk, means “defective 
because of im-erfection or fault in 
the materials of which it is made; 
or from defect or fault in construct- 
ing it; or it may become defective 
and dangerous from use, or in con- 
sequence of things placed upon it.” 
Morton v. Smith, 48 Wis. 265, 268, 
4 NW 3380, 33 AmR 811. 

[b] Repeal of  provision.—The 
special charter of the city of Fond du 
Lac, imposing liability on abutting 
owners, was repealed by adoption of 
provisions of general charter. Will- 
mer v. Goebel, 137 Wis. 419, 119 NW. 

Statutes imposing liability on mu- 
nicipality see supra § 1758. 


42. Noonan v. Stillwater, 33 
ene 198, 22 NW 444, 53 AmR 
[al Violation of constitution lim- 


iting taxing power.—The provision 
in the charter of the city of Still- 
water (Sp. L. [1881] e¢ 92 subs 8 
§ 13), making owners of land adjoin- 
ing a street liable. for damages from 
their default or neglect in not keep- 
ing the sidewalks in good repair, was 
unconstitutional, as not within the 
taxing power, as limited by Const. 
art 9 § 1, requiring that taxes “shall 
be as nearly equal as may be,’ not- 
withstanding the amendment to that 
section providing that municipal cor- 
porations may be authorized to levy 
assessments for local improvements 
upon the property fronting upon or 
benefited by such improvements, 
“without regard to a cash valuation, 
and in such manner as the legislature 
may prescribe.” Noonan y. Still- 
water, 33 Minn. 198, 22 NW 444, 53 
AmR 23. 

43. Delaware, etc., R. Co. vy. Mad- 
den, 24] Med. 808,.154° CCA 510) [aft 
234 Fed. 731]; McAuliffe v. Noyce, 86 
Nebr. 665, 126 NW 82; Lincoln v. 
Janesch, 63 Nebr. 707, 89 NW 280, 93 
AmSR 478, 56 LRA 762; Humphry 
v. Portland, 79 Or. 430, 154 P 897; 
McKibben v. Amory, 89 Wis. 607, 62 
NW 416. 

44. Willis v. Parker, 225 N°Y. 159, 
121 NE 810 [in effect overr Kosters 
v. Auburn Nat. Bank, 62 Misc. 419, 
116 NYS 647]. And see cases supra 
note 43, 
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sustained before they took effect.4° So it has been 
held that a statute making the abutting owner liable 
over to the municipality in case of recovery against 
the latter by one injured through the abutter’s fail- 
ure to repair a walk when required to do so is 
valid.4¢ But a statute making an abutter solely 
liable has been held unconstitutional in so far 
as it exempted the municipality from liability.*’ 
Under valid statutes imposing liability on the 
abutter his liability will not accrue until the statu- 
tory conditions,?® if any,*® such as notice of the de- 
fect and failure to repair,®® have been fulfilled. 

[§ 1869] cc. Snow and Ice.* An abutting owner 
or occupant is not liable at common law for injuries 
resulting from snow or ice coming upon the side- 
walk through natural causes,>? nor is he bound to 
guard against the risk of accident by sprinkling 
ashes or using any other like precautions,°* and lia- 
bility is not imposed by the fact that by statute 
or ordinance he is required to remove such snow or 
ice,*4 or sprinkle ashes on the walk;°> and a mu- 
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3 at: 


nicipal charter making abutting owners liable ciy- 
illy to a pedestrian injured by defects in the side- 
walk does not impliedly raise a cause of action in 
favor of a person who falls on a walk from which 
the abutter has failed to remove snow and ice as 
required by an ordinance.®® Nor is such owner or 
occupant liable where ice accumulates on the side- 
walk through no wrongful act or omission on his 
part, but because. of a fire on his premises,®? he 
being under no obligation in such case to remove 
the ice or guard against injuries to pedestrians by 
reason of its existence.°& And the fact that an 
abutter removes ice from the sidewalk in front of 
his premises imposes no duty on him to remove it 
from an alley walk in the rear of his building, 
used by invitees.°° But an abutting owner may be 
liable for injury caused by his own wrongful ac- 
cumulation of snow or ice upon the sidewalk,®° or 
his liability may arise from acts which render an 
icy or snowy sidewalk more dangerous.®! The lia- 
bility is confined to what a reasonable man might 


45. Fife v. Oshkosh, 89 Wis. 540, 
62 NW 541. i 
46. Lynch, v. Hubbard, 101 Mich. 


48, 59 NW 443; Detroit v. Chaffee, 70 
Mich. 80, 37-NW. 882. : 
Indemnity generally see Indemnity 
§§ 48, 54, 55. 
47. Seward v. Wilmington, 16 Del. 
189, 42 A 451. 
! 48. See cases infra note 50. 
' 49. See case infra this note. | 
[a] Charter construed as making 
abutting owner liable, although coun- 
cil or board of public works had 
taken no action to require him to 
make repairs. Delaware, etc., R. Co. 
vy. Madden, 241 Fed. 808, 154 CCA 510 
[aff 234 Fed. 731]. 
50.. Cal.—Martinovich v. 
128 Cal. 141,°60 P 760. 


Wooley, 


Del.—Fleith v. Cunningham, 23 
Del. 97, 76 A 607. ; 
Mich.—Lynch v. Hubbard, 101 


Mich. 43, 59 NW 448. 


Nebr. — Omaha v._ Philadelphia 
Morte., etc., Co., 88 Nebr. 519, 129 
Nw 996; McAuliffe v. Noyce, 86 


Nebr. 665, 126 NW 82. , 

Or.—Humphry v. Portland, 79 Or. 
ASO Gil bd esoOn tk. i 

Wis.—MecKibben v. Amory, 89 Wis. 
607, 62 NW 416. 

[a] Sufficiency of notice.—Under 
a charter providing that the owner 
shall not be liable for damages from 
failure to repair a sidewalk, unless 
he fails to repair it within ten days 
after notice is served on him, and 
after the common council shall or- 
der its repair, a. notice given by. the 
board of public works is insufficient, 
where the council has not ordered re- 
pairs. Lynch vy. Hubbard, 101 Mich. 
43, 59 NW 443. 

Notice of defect or obstruction 
generally see infra § 1884. 

51. Liability: 
As between landlord and tenant see 

Landlord and Tenant §§ 951, 968. 
Of: 
Municipality see supra §§ 1799- 

1806, 1841. 

Third persons generally see supra 

§§ 1864, 1865. , 

Proximate cause of injury see in- 
fra § 1885. 
Mass.—Robrish v. Snyder, 252 
Mass. 92, 147 NE 551; Pickett v. 
Waldorf System, Inc., 241 Mass, 569, 
136 NE 64, 28 ALR 1014; Hart vy. 
Wright, 235 Mass. 243, 126 NE 383; 
Dahlin v. Walsh, 192 Mass. 163, 77 
NE 830, 6 LRANS 615; Kirby v. 
Boylston Market Assoc., 14 Gray 249, 
74 AmD 682. 

Minn.—Boecher v. St. 149 
Minn. 69, 182 NW 908. 

Mo.—Russell vy. Sincoe Realty Co., 
293 Mo. 428, 240 SW 147; Hilliard v. 
Noe, (A.) 198 SW 435. 

Nebr.—Hanley v. Fireproof Bldg. 


Paul, 


Co., 107 Nebr. 544, 186 NW 534, 24 
ALR 382, 

N. J.—Sewall v. Fox, 98 N. J. L. 
819, 121 A 669, 28 ALR 1357; Light- 
cap v. Lehigh Valley R. Co., 90 N. J. 
L. 620, 101 A 187; Lightcap v. Le- 
pie Valley R. Co., 87 N. J. L. 64, 94 


N. Y.—Moore v. Gadsden, 87 N. Y. 
84, 41 AmR 352; Eldred v. Keenan, 
164 App. Div. 63, 149 NYS 376; Con- 
nolly v. Bursch, 149 App. Div. 772, 
134 NYS 141; Brown v,. Wysong, 1 
App. Div. 423, 37 NYS 281; Ryan v. 
Schenectady, 91 Misc. 296, 154 NYS 
890; Kosters v. Auburn Nat. Bank, 
62 Mise. 419, 116 NYS 647; Little v. 
Wirth, 6 Misc. 301, 26 NYS 1110. 

N. C.—Hartsell v. Asheville, 164 
N. C. 198, 80 SE 226. 

Oh.—Steinbeck v. John Hauck 
Brewing Co., 7 Oh. A, 18, 26 Oh. Cir. 
Ct. N.4S.. 283. 

Pa.—Hunter vy. Wanamaker, 1 Pa. 
Cas. 383, 2 A 507. But see Pittsburg 
v. Reed, 74 Pa. Super. 444; Philadel- 
phia v. Bergdoll, 24 Pa. Dist. 595 
(both holding that abutter was pri- 
marily liable for allowing sidewalk 
to become dangerous through accu- 
mulation of ice and snow). 

R. 1.—MecGrath v. Misch,-29-R. I. 
49, 69 A 8, 132 AmSR 798. 

Wash.—Ainey v. Rialto Amuse- 
ment Co., 185 Wash. 56, 236 P 801, 
41 ALR 263; Seattle v. Shorrock, 100 
Wash, 234, 170 P 590; Zellers v. Se- 
attle Lodge No. 92 B. P. O. BE. 94 
Wash. 32, 161: 'P 834,835 ficit Cyc]. 

Wis.—Griswold v. Camp, 149 Wis. 
399, 185 NW 754. 

53. Hart v. Wright, 235 Mass. 243, 
126 NE 383; Dahlin v. Walsh, 192 
Mass. 163, 77 NE 830, 6 LRANS 615; 
Lightcap v. Lehigh Valley R. Co., 87 
N. J. L. 64, 94 A 85; Steinbeck v. 
John Hauck Brewing Co., 7 Oh. A. 
18, 26 Oh. Cir, Ct. N. S. 283; Ainey 
v. Rialto Amusement Co., 135 Wash. 
56, 286 P 801, 41 ALR 268. 

54. Conn.—Hartford v, Taleott, 48 
Conn. 525, 40 AmR 189. 

Md.—F lynn vy. Canton Co., 40 Md. 
312, 17 AmR 608. 

Mass.—Hart v. Wréght, 235 Mass. 
243, 126 NE 388; Sanborn v, McKeag- 
ney, 229 Mass. 300, 118 NE 268; 
Kirby v. Boylston Market Assoc., 14 
Gray 249, 74 AmD 682. 

Mich.—Taylor vy. Lake Shore, etce., 
R. Co., 45 Mich. 74, 7 NW. 728, 40 
AmR 457. 

Mo.—Russell v. Sincoe Realty Co., 
293 Mo. 428, 240 SW 147; St. Louis v. 
Connecticut Mut. Ins. Co., 107 Mo. 
92, 17 SW_6387, 28 AmSR 402. 

Nebr.—Hanley v. Fireproof Bldg. 
Co.,, 107 Nebr. 544, 186 NW 534, 24 
ALR 382. 

N. J.—Sewall v. Fox, 98 N. J. L. 
819, 121 A 669, 28 ALR 1357. 


N. Y.—Tremblay v. Harmony Mills 
171: N; ¥. 598; °64°NE 1601; Moore’ v. 
Gadsden, 93 N. Y. 12; Connolly vy. 
Bursch, 149 App. Div. 772, 134 NYS 
141; Rohling v. Bich, 23 App. Div. 
179, 48 NYS 892; Fuchs v. Schmidt, 
8 Daly 317; Ryan v. Schenectady, 91 
Misc. 296, 154 NYS 890; Harkin v. 
ee fe Somat 439, 35 NYS 1027. 

. C.—Hartsell v. Asheville t 
C.. 193, 80 SE 226. berth 
Oh.—Steinbeck  y. 


John Hauck 


‘Brewing Co., 7 Oh. A. 18, 26 Oh Cir. 


Ct. N. S. 283; Vandyke v. Cincinnati, 

eae 532, 12 Oh. Dec. (Reprint) 
Or.—Smith v. Meier, ete., I 

87 Or. 683, 171 P 555. aaa 
a.—New Castle v. K 

hopes tegie Vv urtz, 210 Pa. 


R. I1.—Heeney v: § 
456, 23 AmR 502. Se ee 


Wash.—Seattle v. Shorrock 
Wash. 234, 170 P 590. Riss 
F riswold v. Camp, 14 i 
399, 185 NW 754. 5 ees 
56. Smith v. Meier, ete. Inv, Oo 


ek: Se L771. PO655. 
i lffany v. F,.Vorenberg Co., 
yee Mass. 183, 130 NE 193, 1¢ ALE 


aaa. 


58. Tiffany v. F. Vorenberg Co., 
supra, 
59. <Ainey v. Rialto Amusement 


er 135 Wash. 56, 236 P 801, 41 ALR 
60. Mass.—Stefani_ vy. 
232 Mass. 354, 122 NE 293; 
po 229 Mass. 511, 
ahlin v. Walsh, 192 M. 6 
NE 830, 6 LRANS 615, ey i 
Minn.—Boecher y. St, 149 
Minn, 69, 182 NW 908. 
Mo.—Springfield_ v. 205 
are: as ria ere Sw 120. , 
. J.—Aull v. Lee, 84 N. J. L. 
156, 83 A 1018 [quot Cyc]. age 
: .—Rohling vy, Bi 
Div. 179, 48 NYS 89, 7" 78 App. 
155 


Wis.—Adlington Vi. 
Wis. 472, 144 NW 1130. 
Discharging water upon sidewalk 
Fy SD oy and notes 70-75. 
ng of snow see infrz 
Air asnies rol e infra text and 


aut King v. Swanson, 216 Ill, A. 

[a]. Tllustration.—In an action for 
injuries received through slipping 
and falling on ice on the sidewalk in 
front of defendant’s premises, where 
the evidence tends to show that, 
while there was more-or less ice on 
all of the sidewalk, there was a space 
four _feet wide from defendant’s 
premises to the curb which was 
much more slippery than the other 
portions of the sidewalk, and that 
this condition was caused by the 
dragging of large baskets of clothes 
between defendant’s laundry and the 


Freshman, 
Merrill v, 
118 NE 862; 


Paul, 


Clement, 


Viroqua, 


“ES ee eS é PIRI RRA OSS ETE Dia pp 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


, 


§ 1869] 


anticipate and the owner is required to do only 
what is reasonably necessary to prevent the in- 
jury;°? but when he knows that a nuisance has 
been created he then becomes absolutely liable until 
he has remedied it,®? and the right to maintain such 
a nuisance cannot be acquired by prescription.** 
The lability of the owner is not affected by the 
fact that some other person may have neglected his 
duty to remove the accumulation.® 

Piling up snow. Where an abutting owner piles 
up snow on the sidewalk in such an accumulated 
mass as to interfere with travel, or by means of 
the operation of natural causes which he ought to 
foresee will create danger by its melting and freez- 
ing, he is liable for injuries resulting therefrom 
to a pedestrian.®°® So where a property owner for 
his own convenience removes from the sidewalk 
large quantities of snow which has naturally fallen 
there, and deposits it upon his adjoining premises, 
in consequence of which it melts and runs upon the 
sidewalk, where it freezes, he is liable for injury 
to a pedestrian slipping on the ice so formed.*? 
But where snow which has naturally fallen on abut- 
ting property, and has not been brought there by 
the property owner, runs upon the sidewalk, where 
it freezes and forms ice, which causes injury to a 
traveler, the owner is not liable.** Likewise it has 
been held that an abutter’s act in removing snow 
from the sidewalk and piling it partly on one side 


curb, a judgment for plaintiff will| 309. 
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next to the curb, and partly on the other side, was 
not such an artificial accumulation of snow as would 
from natural causes render the walk dangerous from 
the melting and freezing of the snow.*® 

Water discharged from adjoining premises. An 
abutting owner is liable for injuries caused by 
ice forming on the sidewalk by the freezing of 
water which he has artificially discharged from his 
premises at a time when the natural result would 
be to form ice," as where he negligently maintains 
a leader or spout from the roof of his building so 
as to discharge water upon the sidewalk,’! either 
directly, or upon the ground near the sidewalk 
whence, as a natural and probable result, it flows 
upon the walk,’? although such liability does not 
arise where water drips from the roof of a building 
and falls on a private brick walk which has a slight 
slope toward the sidewalk, and from which the wa- 
ter runs upon the sidewalk, the private walk not 
being built for the purpose of accumulating water 
coming from the roof and conveying it upon the 
sidewalk.7* The abutter will also be liable where 
he maintains a bay window or an awning or can- 
opy,’® so constructed that. water collected thereon 
flows off upon the sidewalk. 

Effect of custom. An abutting owner who drains 
water from his house over the sidewalk through an 
uncovered drain, forming a ridge of ice, is not 
relieved from liability for resulting injuries by the 


it should be kept sanded as long as a 


not be disturbed. King v. Swanson, Me.—Smith v. Preston, 104 Me.| careful man would have kept it 
216: a. A. 2942 156, 71 A 653. sanded. Murray vy. Nelson, supra. 
62. Davis v. Rich, 180 Mass. 235, Mass.—Allen v. Salmansohn, 254 Abandonment of structure causing 
62 NE 375; Aull v. Lee, 84 N. J. L.}| Mass. 500, 150 NE 299; Cochran y.| discharge of water see infra § 1881. 
155, 156, 85 A 1018 [quot Cyc]; New] Barton, 233 Mass. 147, 123 NE 505; Liability of vendor or purchaser of 
Castle v. Kurtz, 210 Pa. 183, 59 A|Stefani v. Freshman, 232 Mass, 354,| abutting property see infra § 1882. 
989, 105 AmSR 798, 69 LRA 488. See]122 NE 293; Cerchione v. Hunnewell, 71. Ky.—Stephens vy. Deickman, 
Roop v. Gross, 25 Pa. Dist. 581/215 Mass. 6588, 102 NE 908, 50/158 Ky. 337, 164 SW 931, 51. LRANS 
(owner not-liable where no negli-}| LRANS 300; Marston v. Phipps, 209] 309. 
gence is shown, and no presumption| Mass. 552, 95 NE 954; Maloney vy. Me.—Smith v. Preston, 104 Me. 
of negligence arises from mere fact} Hayes, 206 Mass. 1, 91 NE 911, 28|156, 71 A 653. 
that sidewalk on which plaintiff} LRANS 200; Field v. Gowdy, 199 Mass.—Cochran v. Barton, 233 
slipped was washed just before the] Mass. 568, 85 NE 884, 19 LRANS| Mass. 147, 123 NE 505; Merrill v. 
accident occurred). 236; Hynes v. Brewer, 194 Mass.| Paige, 229 Mass. 511, 118 NE 862; 
63. Davis v. Rich, 180 Mass. 235,} 485, 80 NE 503, 9 LRANS 598. Cerchione vy. Hunnewell, 215 Mass. 
62 NE 375. Mo.—Hilliard v. Noe, (A.) 198 SW | 588, 102 NE 908, 50 LRANS 300; 
64. Hynes v. Brewer, 194 Mass. } 435 Drake v. Taylor, 203 Mass. 528, 89 


435, 80 NE 5038, 9 LRANS 598. 
Generally see Nuisances [29 Cyc 


1207). 

65. Smith v. Preston, 104 Me. 156, 
Ti: A 653. 

66. Dahlin v. -Walsh, 192 Mass. 


168, 77 NE 830, 6 LRANS 615. See 
also Louisville, etc., R. Co. v. Mul- 
verhill, 147 Ky. 360, 144 SW 838, Ann 
Cas1913D 183 (where snow was re- 
.moved from .roof of defendant’s 
building and piled on the sidewalk 
where it was allowed to remain for 
an unreasonable length of time). 

67. Aull v. Lee, 84 N. J. L. 155, 
85 A 1018. 

68. Lightcap v. Lehigh Valley R. 
Co., 87 N. J. L. 64, 94 A 35. 

[a] Accumulation of snow upon 
retaining wall, causing water there- 
from to form ice on the sidewalk, 
would not make the abutting owner 
liable,. where he had filled in the 
Jland so as to change its topography 
and the direction of the flow. of the 
surface water, making a retainine 
wall necessary, in the absence of af- 
firmative proof that the snow had 
been transported. from another lo- 
eality to defendant’s premises. Light- 
cap v. Lehigh Valley R. Co., 90 N. J. 
L. 620, 101 A 187. s 

69. Arning-y. Druding,.96 N. J. L. 
47, 114 A 158 {dist Aull v, Lee su- 
pra note 67]. 


70. Conn.—Kane v.. New Idea 
Realty Co., 104 Conn, 508, 133 A 
686. 


Iowa.—Hisentrager v. Great North- 
ern R. Co., 178 Iowa 713, 160 NW 3811, 
817, LRA1917A 1245 [cit Cyc]. 

Ky.—Stephens v. Deickman, 158 
Ky. 337, 164 SW 931, 51 LRANS 


N. J.—Aull v. Lee, 84 N. J. L. 155, 
156, 85 A 1018 [quot Cyc]. 

N. Y.—Dwyer v. Woollard, 205 
App. Div. 546, 199 NYS 840; Loois 
v. Eureka Club, 37 App. Div.. 628, 56 
NYS 66. 

Pa.—Brown v. White, 202 Pa. 297, 
51 A 962, 58 LRA 321. 

R. I.—Benard v. Woonsocket Bob- 
bin. GorL23 sReak, 581, 51 A209. 

Vt.—Murray v. Nelson,. 97 Vt. 101, 
122A: “5:19; 

Wash.—Zellers vy. Seattle Lodge 
No. 92 B. P. O. H., 94 Wash. 32, 161 
P 834. f 

Wis.—Adlington v. 155 
Wis. 472, 144 NW 1130. 

And see cases infra notes 71-75. 

{a] Defective leader running down 
stairs of elevated railway causing 
ice to form on sidewalk. Dow v. 
Interborough Rapid Transit Co., 185 
App. Div. 10, 172 NYS 623. 

{[b] Bursting water pipes.—(1) 
Owner of property abutting on a 
street was within his rights in in- 
stalling and maintaining pipes and 
equipment for supplying water there- 
to, but both in installation and main- 
tenance was bound to use the care 
of a prudent man to see that the 
safety of the street was nce impaired, 
as by the bursting. of the pipes per- 
mitting the water to escape into the 
street and freeze, and was bound to 
take notice of the liability of pipes 
to freeze and to know that, if they 
did, the water might flow down 
stairs leading to the street and flow 
upon the sidewalk. ~Murray vy. Nel- 
SOM o Vt Olsa le aA LO. C2) se bhe 
duty of the owner was not discharged 
by sanding the ice, but required that 


Viroqua, 


NE 1035; Field v. Gowdy, 199 Mass. 
568, 85 NE 884, 19 LRANS 236; Davis 
v. Rich, 180 Mass. 235, 62 NE 375; 
Leahan vy, Cochran, 178 Mass. 566, 60 
NE 382, 86 AmSR 506, 58 LRA 891; 
Shipley v. Proctor, 177 Mass. 498, 59 
NE 119. 

Mo.—Beane v. St. Joseph, 211 Mo. 
A. 200, 240 SW 840; Springfield v. 
See 205: Mo. A, 114, 225 SW 


N. H.—Bixby v. Thurber, 80 N. H. 
411, 118 A 99, 29 ALR 175, 

N. Y.—Tremblay v. Harmony Mills, 
17d, ON. Y. 55983764 NE 1b 01 L[overr 
Wenzlick v. McCotter, 87 N. Y: 122, 
41 AmR 358, in so far as it states a 
contrary rule]; Dwyer v. Woollard, 
205 App. Div. 546, 199 NYS 840. 


Wis.—Adlington v. Viroqua, 155 
Wis, 472, 144 NW 1130. 

72. Adlington v. Viroqua, supra. 
73. Sherman v. la Crosse, 181 


Wis. 51,1938 NW 1004 [dist Adlington 
v. Viroqua Supra note 72]. 

74 Stefani v. Freshman, 232 
Mass. 354, 122 NE 293. : 

{a] Yiustration—Where the bay 
window of a house projects beyond 
the street line, so that snow accu- 
mulated on the roof of the window 
there melts and, dripping on the side- 
walk, forms ice, making the use of 
the way dangerous, the owner of the 
house is liable to one who, being 
rightfully on the way and in the ex- 
ercise of due care, slips on the ice. 
Marston v. Phipps, 209 Mass. 552, 95 
NE 954. 

75. Macauley v. Schneider, 9 App. 
Div. 281, 41 NYS 519; McConnell v. 
Postelmann 12. Hun. 23:8). 25° -—NYS 


. 
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fact that in that municipality it is 


drain water, in the absence of any showing that 


this was necessary.”® 
Municipality as abutting owner. 


owner.’§ 


Statutory exemption from liability. A statute 
providing that cities and towns shall not be liable 
to persons injured by reason of snow and ice on 
a highway does not apply to abutting owners.” 

[§ 1870] dd. Areaways, Coalholes, Elevators, and 


Other Permanent Openings.®® An 


or occupant who maintains a coalhole or other per- 
manent, opening in a sidewalk, without authority 
from the municipality, is usually regarded as main- 


76. Bisentrager v. Great Northern 


RCo. 0178 Towa: 713, 160) NW, 311, 
S17, RAM ST TAL 1245. ni city ‘Cyc; 
Brown y. White, 202 Pa. 297, 51 A 


962, 58 LRA 321. 

77. See supra this section. : 

78. Ryan v. Schenectady, 91 Misc. 
296, 154 NYS 890. 

79, Wisentrager v. Great Northern 
R. Co., 178 Iowa 713, 160 NW_ 311, 
317, LRA1917A 1245 [cit Cyc]; Ship- 
ley v. Proctor, 177 Mass. 498, 59 NE 
119. 

80. Liability: 

As between landlord and tenant see 
Landlord and Tenant §8§ 952-954; 
968. 

Dependent on defendant’s 
control see infra § 1882. 

of: 

Municipality see supra § 1816. 

Person causing defect or obstruc- 

tion generally see supra § 1865. 

License or permission to maintain 
see supra § 1878. 

81. Calder v. Smalley, 66 Iowa 
219; -23 NW 638, 55 AmR 270; 
O’Malley v. Gerth, 67 N. J. L. 610, 
52 A 563; Clifford v. Dam, 81 N. Y. 
52; Irvine v. Wood, 51 N. Y. 224, 10 
AmR 603; Congreve v. Smith, 18 N. 
Y. 79; Dietze v. Frank Hillman 
Realty Co., 201 App. Div. 370, 194 
NYS 412; Blake v. Meyer, 110 App. 
Div. 734, 97 NYS 424; Irvin v. Fowler, 
28 N. Y. Super. 482; Jennings v. Van 
Schaick, 13 Daly 438 [aff 108 N. Y. 


title or 


530, 15 NE 424, 2 AmSR 459]; Ja- 
witz v. Hellinger, 86 Misc. 34, 148 
NYS 5; Moser’ v. Legniti, 76 Misc. 


216, 134 NYS 606; Berger v. Content, 
47 Mise. 390, 94 NYS 12; Kuechen-. 
meister v. Brown, 18 Misc. 139, 34 
NYS 180; Jorgensen v. Harlem Re- 
formed Low -Dutch Church, 7 Misc. 
i 2I NYS. 318. 

82. See infra § 1878. 

83. Fisher v. Thirkell, 21 Mich. 
1, 4 AmR 422; Stoetizele v. Swearin- 
gen, 90 Mo. A. 588; Kirkpatrick w. 
Knapp, 28 Mo. A. 427; Pawtucket v. 
Bray, 20) Ral Ls 3% Ant, 78. Ams 
837; Adams v. Fletcher, 17 R. I. 137, 
20 A 263, 33 AmSR 859. 

84. Conn.—Waterbury v. Clark, 91 
Conn. 254, 99 A 578. 
eon. v. Chicago, 161 Til, A. 

Md.—Cordish v. Bloom, 138 Md. 81, 
113. A 578. 

Minn.—Latell v. Cunningham, 122 
Minn, 144, 142 NW 141. 

Mo.—Bentley v. Rothschild Bros. 
Hat Co., 144 Mo. A. 612, 129 SW 
rete Jegglin v. Roeder, 79 Mo. A. 

N. J.—McKeown v. King, 99 N. J. 
L. 251, 122 A 753; Kelly v. Lembeck, 
etc., Brewing Co., 86 N. J. L. 471, 92 
A 282 [aff 87 N. J. L. 696 mem, 94 
A 1102 mem]. P 

N. Y.—Kirby v. Newman, 239 N. Y. 
470, 147 NE 69; Gelof v. Morgenroth, 
130 App. Div. 17, 114 NYS 293. 

Pa.—Smith v. Machesney, 238 Pa.- 
538, 86 A 493; McLaughlin v. Kelly, 
230 Pa. 251, 79 A 552, 50 LRANS 


The rule of non- 
liability for injuries resulting from snow or ice 
coming upon the sidewalk through natural causes"? 
applies where the municipality itself is the abutting 
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customary so to 


[§§ 1869-1870 


taining a nuisance and liable for all injuries sus- 
tained therefrom by a passer-by.®+ 


In case, how- 


ever, such opening is maintained under municipal 


nance.®? 


authority or permission, the owner is liable only in 
case of negligence in its construction or mainte- 
But in some jurisdictions negligence is 
made the test of liability in either case.*? 


In any 


event the owner or occupant must use reasonable 


door elevator.*® 
abutting owner 


305. 

Wash.—De Lor v. 
Wash. 231, 160 P 424. 

W. Va.—Hill v. Norton, 74 W. Va. 
428, 82 SE 363, AnnCas1917D 489. 

Eng.—Proctor v. Harris, 4 C. & P. 
337, 19 ECL 542. 

And see cases infra notes 86-89. 

[a] MNlustrations.—(1) An_ abut- 
ting owner must use reasonable dili- 
gence to keep in repair a grating, so 
that it will be as safe as other parts 
of the sidewalk. Geltof v. Morgen- 
roth, 130 App. Div. 17, 114 NYS 293 
[rev 58 Mise. 557, 109 NYS 880]; 
Tucker y. O’Brien, 117 NYS 4010. 
(2) Where a pedestrian on a street is 
injured from the springing of a de- 
fective cellar door in the sidewalk, on 
which he has stepped, the owner of 
the-building is liable. Kelly v. Lem- 
beck, etc.; Brewing Co., 86 N. J. L. 
ATL, 92) A (282 [afi 87 > Ni J. 53696 
mem, 94 A 1102 mem]. : 

[b] Sewer box.—An owner of a 
building adjacent to the sidewalk 
was required to use reasonable care 
to keep himself informed of the con- 
dition of a sewer box in the sidewalk, 
and to keep it in such condition that 
the sidewalk would be reasonably 
safe for travel. Waterbury v. Clark, 
91 Conn. 254, 99 A 578. 

[ec] Trapdoor.—The maintenance 
of trapdoors in the sidewalk in such 
condition that one will give suffi- 
ciently to permit a persgn’s toe to 
catch in the crack between them is 
negligence. De Lor v. Symons, 93 
Wash. 231, 160 P 424. 

{[d] The very best methods of 
constructing a door in a sidewalk 
need not be used by an abutting 
owner. Cordish v. Bloom, 138 Md. 
81, 113 A 578: 

85. Bowley v. Mangrum, 3 Cal. A. 
229, 84 P 996 (where defendant main- 
tained trap elevator doors in the 
sidewalk of a city street, where 
people were constantly passing, ad- 
jacent to its place of business, it was 
bound to use the greatest care and 
caution in the operation thereof). 

sé. Kirby v. Newman, 239 N. Y. 
470, 147 NE 69. 

Liability dependent on title or 
control of defendant see infra §§ 
1880-1882. 

87. U. S*—New York L. Ins. Co: 
v. Savage, 58 Fed. 338, 7 CCA 260; 
Beardsley v. Swann, 2 F. Cas. No. 1, 
187, 4 McLean 333. 

Cal.—Du Val v.:\ Boos Bros. Cafe- 
teria Co., 45 Cal. A.\ 377, 187 P 767: 

Del.—Louth v. Thompson,.17 Del. 
149, 39 A 1100. : 


Symons, 93 


Pe Wel na v. Chicago, 161 Ill. A. 
Ilowa.—Copeland v.. Junkin, 198 


Iowa 530, 199 NW 363 (holding, how- 
ever, that negligence was not 
shown). 

Ky.—Commonwealth Power R., etc., 
he vy. Vaught, 191 Ky. 641, 231 SW 

(ce 

Md.—Condon v. Sprigg, 78 Md. 330, 
28 A 395; Irwin v. Sprigg, 6 Gill 200, 


"City; 
aeuarar 


LRANS 


care in the construction, maintenance, and opera- 
tion of a coalhole, cellar, trapdoor elevator, or other 
opening,®* and in some cases he has been held to 
more than ordinary care in the operation of a trap- 


The duty to use reasonable care 


cannot be delegated by the abutting owner so long 
as he is in possession and control of the opening.®® 
Where the owner or occupant fails properly to guard 
or protect a permanent opening in the sidewalk,*? 


46 AmD 667. 
Mass.—Wakefield vy. Boston Coal 
Co., 197 Mass. 527, 83 NB 1116; 


French v. Boston Coal Co., 195 Mass. 
334, 81 NE 265, 122 AmSR 257, 11 
LRANS 993; Stevenson v. Joy, 152 
Mass. 45, 25 NE 78. 

Minn.—Landru v. Lund, 38 Minn. 
538, 38 NW 699. 

Mo.—Ward v. Kellogg, 164 Mo. A. 
81, 148 SW 174; Mancuso v. Kansas 
74 Mo. A. 138; Kirkpatrick v. 
Knapp, 28 Mo. A. 427. 

N. J.—Sehneider v. Winkler, 74 N. 
OCA RTS Es 

N. Y.—Scott v. Curtis, 195 N.- Y. 
424, 88 NE 794, 1383 AmSR 811, 40 
11475.) Jennies: «sy = Naat 
Schaick, 108 N. Y. 530, 15 NE 424, 2 
AmSR 459, 20 AbbNCas 324; Daven- 
port’ v. Ruekman, 37° ON: “Y. -568) 15 
Transcr, A. 254; Hailfinger v. Meyer, 
215. App. . Div. 35.9) 2425 N VS. S746: 
Schweizer v. Willard, 210 App. Div. 
480, 206 NYS 356; Schubkegel v. 
Butler, 76 App. Div. 10, 78 NYS 644; 
Downey v. Low, 22 App. Div. 460, 48 
NYS 207; Matthews v. De Groff, 13 
App. Div. 356, 48 NYS 237; Black v: 
Maitland, 11 App. Div. 188, 42 NYS 
653; Kuechenmeister_ v. Brown, 1 
App. Div. 56, 37 NYS 95 [rev 18 
Mise. 139, 34 NYS 180]; Whalen v. 
Gloucester, 4 Hun 24; Irvin v. Fow- 
ler, 28 N. Y. Super. 482; Anderson v. 
Dickie, 24 N. Y..Super. 238, 26 HowPr 
105; Roseéenholz vy. Frank G. Shattuck 
Co., 112 Misc. 468, 183 NYS 23: 
Miners v. Ausfresser, 101 Misc. 394, 
167 NYS 17 [rey on other grounds 
99 Misc. 236, 165 NYS 691]; Scarpolla 
x cptves Typewriter Co., 165 NYS 


N.' C.—Cole v. Durham, 176 N. C. 
289, 97 SE 33. 

Pa.—Snader v. T9IAP as 
Super. 35. 

Eng.—Proctor v. Harris, 4 C. & P. 
337, 19 ECL 542. 

And see infra § 1878, 

[a] Elevators.—Du Val v-: 
Bros. Cafeteria Co., 45 Cal. A. 377, 
US ents 

[b] Cellar stairway.—A property 
owner who places a basement stair- 
way in the sidewalk space owes to 
the public .in general a common-law 
duty to safeguard the opening in a 
way to prevent it» from being a 
menace to them. Ward v. Kellogg, 
164 Mo. A. 81, 148 SW 174. 

[c] Manhole-—(1) Where defend- 
ant maintained a manhole in a side- 
walk for its own eonvenience and 
benefit to facilitate unloading of 
goods into its basement, it was re- 
quired to use the same cate to keep 
the walk safe and prevent injury to 
pedestrians as the city would be had 
it maintained the hole in the walk. 
Bentley v. Rothschild Bros. Hat Co., 
144 Mo. A, 612, 129 SW 249. (2) 
Where defendant, during the unload- 
ing of goods, left. the hole open, so 
that a pedestrian walked into it, 
when the hole could have been pro- 
teeted by a grate closed on three 


Murphy, 


Boos 


 — — — —— — ———  ——SSSSSsSsSseFeseFes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1870-1872} 
or maintains a defective or improperly adjusted 


reasonably safe for persons traveling in the street, 
he is hable in ease of injury sustained by them. 
The abutting owner or occupant is not relieved from 
lability by the fact that the injury was caused by 
the negligenee of a person employed by him, and 
under his control, to repair a defective cover for 
the opening,®® nor by the fact that a person deliy- 
ering merchandise through an opening also owes a 
duty of seeing that the opening is properly guarded, 
and is negligent in the performance thereof,°° the 
owner or occupant and the person whose negligence 
concurs with his being jointly and severally liable 
for the resulting injury.°* On the other hand it 
has been.held that, where the lessee of a building 
exercised no control over the servant of another 
delivering supplies to a sublessee, he was not liable 
for the servant’s negligence in the management and 
operation of a sidewalk elevator which was not a 
nuisanee, and could be operated in safety with ordi- 
nary precautions,°* and that such hability was not 
imposed on the lessee by statutory regulations re- 
quiring that openings of sidewalk freight elevators 
be protected by guards before the elevator is 
started.°° 

Municipality as abutting owner. Where a mu- 
nicipal corporation uses a building in the perform- 
ance of any of its quasi-private or merely corporate 
sides or by requiring defendant’s 
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88 NE 794, 133 AmSR 811, 40 LRANS 
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\ | activities, it is subject to the same duty and degree 
cover over such an opening,** so that passage is not | 


of care in respect to the maintenance of a coalhole 
in the sidewalk as are imposed upon private abut- 
ters.°* But where the adjoining property is used 
by the municipality in its character of governmental 
agent, it is held immune from liability as an 
abutter.®® 

Improper use by person injured. No liability will 
be incurred where an improper use of the walk 
by the person injured contributed to the injury.®* 

[§ 1871] ee. Excavations.°* An abutting owner 
who for his own private purposes makes an exca- 
vation in a sidewalk and fails to restore it to a 
safe condition,®® or who fails to keep the exeava- 
tion safely guarded while open,®® is liable to a per- 
son injured thereby, and it is immaterial that there 
is a safe walk upon the other side of the street.t 
Where the excavation is lawful and does not con- 
stitute a nuisance per se, the abutting owner is not 
liable unless he is negligent,? ordinary care being 
all that is required. But where the excavation is 
made without authority, the owner is liable whether 
such excavation is properly guarded or not. An 
owner who permits an excavation on his land ad- 
joining the sidewalk is bound to use at least rea- 
sonable care to see that the sidewalk does not 
cave in. 

[§ 1872] ff. Obstructions. Where an abutting 


cellar door to watch services in the 


employee, who was standing near the 
hole, to keep a lookout and warn pe- 
destrians, which he failed to do, de- 
fendant was negligent. Bentley v. 
Rothschild Bros. Hat Co., supra. 

[d] Coalhole.—The act of a store- 
keeper’s employee in raising coal 
doors in the sidewalk from beneath, 
having received no answer from 
above to his signals that the doors 
were unlocked, was negligent in rela- 
tion to a pedestrian injured thereby. 


Cole: vy. Durham, 176--N.. C., 289, 97 
SE 33. 
88. Ill.—McDaneld vy. Logi, 143 Ill. 


487, 32 NE 423. < 

Mass.—Gillis v. Cambridge Gas 
Light Co., 207 Mass. 238, 98 NH-574. 

Mo.—Benjamin v. Metropolitan St. 
RPiGo.. 1133) Mos 27455 346 Sw 590; 
Jegglin v. Roeder, 79 Mo. A. 428. 

N. a cot ey y. Gerth, 67 .N.'J. 
L. 610, 52 A 5638. 

INA SCottiaves Cuntis, 195 ENS Ye 
424, 88 NE 794, 133 AmSR 811, 40 
LRANS 1147; Miners v. Ausfresser, 
Loe Mise. $94..167. NYS?) 17 ibrev -on 
another ground 99 Misc. 236, 165 NYS 
691]; Jawitz v. Hellinger, 86 Misc. 
34, 148 NYS 5; Berger v. Content, 47 
Mise. 390, 94 NYS 12. 

Oh.—Morris v. Woodburn, 57 Oh. 
St. 330, 48° NE 10973, Mooney «vy. 
Hauck, 1 Oh. A. 432, 18 Oh. Cir. Ct. 
N. S. 116, 35 Oh. Cir. Ct. 134 [aff 92 
Oh. St. 511 mem, 112 NE 1084 mem]; 
Warren First Nat. Bank v. Gillen, 7 
Oho Cir. CtoN: S.133, 27 Oh: Cir. Ct. 
609. 

Pa.—McLaughlin vy. Kelly, 230 Pa. 
251, 79 A 552, 50 LRANS 305; Dickson 
vy. Hollister, 183 Pa. 421, 16 A 484, 
10 AmSR 5338; Strohm v: Haverstick, 
44 Pa. Super. 166. 

Vt.—Mixer v. Herrick, 78 Vt. 349, 
62 A 1019. 

[a] Failure properly to replace 
cover after removal. Gillis v. Cam- 
bridge Gas Light Co., 207 Mass, 238, 
93 NE 574; Scott v. Curtis, 195 N. Y. 
424, 88 NE 794, 183 AmSR 811, 40 


LRANS 1147. 
89. French v. Boston Coal Co., 195 
Mass. 334, 81 NE 265, 122 AmSR 


257, 11 LRANS 993; Dickson v. Hol- 
lister, 123 Pa. 421, 16 A 484, 10 AmSR 
533. 

Liability for acts of indepvendent 
contractors see Master and Servant 
§§ 1517-1569. 

90. Scott v. Curtis, 195 N. Y. 424, 


1147; Pickard v. Smith, 10 C. B. NVS. 
470, 100 ECL 470, 142 Reprint 535. 

{aj For example (1) an owner of 
premises who maintains a coalhole 
in the sidewalk is liable to a passer- 
by who falls into it when open and 
unguarded, or when negligently cov- 
ered, although left uncovered or neg- 
ligently covered by the employees of 
a coal dealer delivering coal. Scott 
v. Curtis, 195 N. Y. 424, 88 NE 794, 
133 AmSR 811, 40 LRANS 1147. (2) 
In relation to a restaurant keeper's 
duty to the traveling public to pre- 
vent injury from the operation of 
its sidewalk elevator, negligence may 
consist aS well in allowing a stranger 
to have access to the elevator and 
operate it negligently as in the neg- 
ligent operation thereof by the res- 
taurant keeper’s employees. Rosen- 
holz v.. Frank G. Shattuck Co., 112 
Mise. 468, 183 NYS 23. 

Liability of persons creating de- 
fect see supra § 1865. 

91. Rosenholz v. Frank G. Shat- 
euck CO. 0112 wise. 24685 9 183 NYS 
23. 

92. McCarthy v. Waldorf System, 
251 Mass. 437, 146 NE 663. 

93. McCarthy vs Waldorf System, 
supra. 
yokes Ross v. New York, 191 NYS 
744. : 

[a] Coalhole in front of police 
station.—Where plaintiff was  in- 
jured on account of the defective 
condition of a coalhole in the side- 
walk in front of a police station, the 
city was immune from liability as an 
abutting landowner, and its liability 
can only be predicated, if at all, on 
the same duty that rests upon it in 
respect of any coalhole, to remedy or 
guard against a dangerous condition, 
of which it had notice. Ross v. New 
York, 191 NYS 744. 

95. Ross v. New York, supra. 

Liability of municipality for acts 
done in corporate or governmental 
oa, generally see supra §§ 1701- 


96. Louisville v. Mayden, 154 Ky. 
258, 157 SW 4, 46, LRANS 1193. 

{a] Tlustration.—A church main- 
taining for religious purposes a 
building situated back about three 
feet fromthe street line, with a cel- 
lar door extending from the building 
out on the sidewalk, is not liable for 
injuries to persons standing on the 


building and who fell inte the cellar 
by the siving way of the _ door. 
Louisville v. Hayden, 154 Ky. 258, 
157 SW 4, 46 LRANS 1193. 
97. Liability: 
. Dependent on defendant’s title 
control see infra § 1881, 


or 


Municipality see supra § 1815. 
Persons causing obstructions gen- 
erally See supra §§ 1864, 1865. 
Public contractors see infra §§ 

1874-1877. 

License or permission from munici- 
,pality see infra § 1878. 

98. Wirtz v. Luckett, 78 Ind. A. 
172, 185 NE 9; Burke v. Werlein, 130 
La, 439, 58 S 140; Nolan v. King, 97 
N. Y. 565, 49 AmR 561: Creed v. 
Hartmann, 29 N. Y. 591, 86 AmD 
341; Smith v. Ryan, 8 NYS 853 [aff 
130 “ ne 653 mem, 29 NE 1038 
mem]; ixer’v. Herrick 
62 A 1019, ‘Pega 

99. D. C.—District of Col i 
v. Blackman, 32 App. 32. ome 

Ill.—Schiffmacher vy. Kircher, 59 
IDR Ng AIRY ; 


Iowa.—Ottumwa vy, Parks, 43 
Iowa 119. 
Ky.—Harrodsburg v, Vanarsdall, 


148 -Ky. 807, 147 SW 1. 
ebr.—Stuart v. Havens 

211, 22 NW 419. a. eee 
‘ Nev.—Anderson y. Feutsch, 31 N 
501, 103 P 1013, 105 P 99, oe 
N 97 Nee Ye 


- )¥.— Nolan) va King; 
565, 49 AmR 561; Sexton v. Zett, 44 
N. ¥%’ 430; Wright v. Sanders, 3 
Keyes 323, 1 Transcr, A. 263, 36 How 
Behe Aen 65 Barb. 214]. 
a.—Homan vy. Stanley, 66 Pa. 
5 AmR 389. z Span A 
N. S.—Cox v. Nova Scotia Tel. Co., 
35 N. S. 148. 
1. Stuart v, Havens, #7 Nebr. 211 
22 NW 419. : 
2. Jenkins v. Montgomery, 69 W. 
Va. 795, 72 SE 1087. 
License or permission from mu- 
nicipality see infra § 1878. 


3. Lanark First Nat. Bank v. 
Bitemiller, 14 Ill. A. 22. 
4 Pfau v. Reynolds, 53 Ill. 212; 


McNaughton vy. Elkhart, 85 Ind. 384. 
5. Queck-Berner y. Atlantic Trust 
Co., 80 App. Div. 460, 81 NYS 146. 
Liability generally for injuries 
from unguarded excavations on 
premises adjoining highway see 
Negligence [29 Cyc 467]. 
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owner,® or a person employed by him,’ wrongfully 
or negligently obstructs a sidewalk, so as to create 
a dangerous condition which causes injury to a trav- 
eler, such owner will be liable for damages. 
use of the sidewalk by the owner for his own private 


6. Cal.—Wile v. Los Angeles Ice, 
eben, Con 2 Cali A290). 88) Pe2td. 

Colo.—Diamond Rubber’ Co. Vv. 
Harryman, 41 Colo. 415, 92 P 922, 
15 LRANS 755. 

D. C.—O’Dwyer v. Northern Mar- 
ket Co., 30 App. 244; O'Dwyer v. 
Northern Market Co., 24 App. 81. 

Ga.—Maddox y. Cunningham, 68 
Ga. 431, 45 AmR 500; Byne v. Ameri- 
cus, 6 Ga, A. 48, 64 SH 285. 

Ill.— Geary v. Chicago, 161 Ill. A. 
461. 
Ind.—Bailey v. Columbia Grocery 
Co., 73 Ind. A. 58, 124 NE 784. ; 

Iowa.—Blakesley v. Standard Oil 
Co., 182 NW 666. 

Ky.—Newport v. Schmit, 191 Ky. 
585, 231 uSW.54;. Louisville | v. 
Nicholls, 158 Ky. 516, 165 SW_ 660; 
Louisville, ete., Co. v. Mulverhill, 147 
Ky. 360, 144 SW 83, AnnCas1913D 
183. 

La.—Shidet v. Jules Dreyfuss Co., 
50 La. Ann. 280, 23 S 837. : 

Mass.—Dalton vy. Great Atlantic, 


ete., Tea Co., 241 Mass. 400, 185 
NE 318. 
Minn.—Bannister _v. George —_H. 


Hurd Realty Co., 131 Minn. 448, 155 
NW 627. 

Mo.—Smith v. St. Louis R. Co., 
(AL) 2°75" SW 53. : 

N. Y.—Mullins v. Siegel-Cooper 
Gon £83" NN.) ¥.0, 129," 7b eNEY 11h, 
Murphy v. Leggett, 164 N. ¥. 121, 58 
NE 42; Ellis v. Friedlander, 198 App. 
Div. 57, 189 NYS~e545; Langevin v. 
Schaller, 163 App. Div. 52, 148 NYS 
534: Wells v. Interborough Rapid 
Transit Co., 124 App. Div. 631, 109 
NYS 231; Coon v. Froment, 25 App. 
Div. 250, 49 NYS 305; McCarren v. 
Flagler, 69 Hun 134, 23 NYS 263. 

Pa.—Miller v. American Car, etc., 
Co., 74 Pa. Super. 66. 

Tex.—Kampmann v. Rothwell, 
(Civ. A.) 107 SW_ 120. 

Vt.—Mixer v. Herrick, 78 Vt. 349, 
62 A 1019. 

Wash.—Seattle v. 100 
Wash. 234, 170 P 590. / 

W. Va.—Johnson y. Huntington, 80 
W. Va. 178, 92 SE 344. H 

Wis.—Jochem v. Robinson, 66 Wis. 
638, 29 NW 642, 57 AmR 298. 

Newfoundl.—Crane v. Murray, 8 
Newfoundl. 549. i oe 

{a] Blectric guard rail in front of 
window.—Where a bank, facing on a 
public street, extends a rail in front 
of a window to protect it from per- 
sons congregating on the sidewalk, 
and connects the rail with an elec- 
tric battery, operated inside the 
bank building, it will be liable for 
injuries sustained by a person re- 
ceiving a shock from contact with 
the rail, on the ground that it was 
maintaining a nuisance in a public 
street. aley v. Citizens’ Nat, 
Bank, 28 Pa. Super. 531. 

7. Girdzus v. Van Etten, 211 Ill. 
A, 524, '5335>' Mullins’ v.) Siegel- 
Gooper''Co.,, 183N.) Ye 129N 76> NE 
1112; Kampmann v. Rothwell, (Tex. 
Civ. A.) 107 SW 120. 

Liability of: 
Private contractors 


Shorrock, 


See supra §& 
ay 
Public contractors see infra §§ 1874— 

1877. 

Negligence of independent con- 
tractors generally see Master and 
Servant §§ 1517-1569. 

8. Maclam v. Hallam, 165 Mich. 
686, 181 NW 81; Reilly v. B.S. Jan- 
Ney, Irie. CO. snes, (CN. "Dee Sip.) 
135 A 66; Kurlanchick v. Sklamberg, 
56 Mise. 473, 107 NYS 117; Linder- 
man y. Hershberger, 47 Pa. Super. 
308, 314. And see cases infra notes 


ceedlOs 
9. Ga.—Maddox vy. 
68 Ga. 431, 45 AmR 500. 


Cunningham, 


Whipple, 183 Mass. 


| diton. 


MUNICIPAL CORPORATIONS 


The 


Ill.— Garibaldi v. O’Connor, 210 Il. 


a cen tees 


convenience must be reasonable,’ and he is bound 
to exercise ordinary care to guard the public 
against injury ;° but where such care has been exer- 
cised and his use is proper and reasonable, no liabil- 
ity for injury exists.1° Where an obstruction is 


N. Y.—Welsh vy. Wilson, 101 N. Y. 


284, 71 NE 379, 66 LRA 78 [aff 112! 254, 4 NE 633, 54 AmR 698; Westfall 


TH eAs 53). 
Ind.—Bailey v. Columbia Grocery 
Co., 73 Ind. A. 58, 124 NE 784. 
La.—Stern v. Davies, 128 La. 182, 
54 S 712, 


Mass.—Morris v, Whipple, 183 
Mass. 27, 66 NE 199. 
Mo.—Tockstein vy. Bimmerle, 150 


Mo. A, 491, 1381 SW 126. 

N. J.—McKeown vy. King, 99 N. J. 
L. 251, 122 A 753; Rupp v. Burgess, 
TON, Je Tet 7, BG, Aete6e avelliy< "vy, 
B.S. Janney Jr., & Co.; Inc, (Sup-) 
135 A 66. 

N. Y.—Ellis vy. Friedlander, 198 
App. Div. 57, 189 NYS 545; Westfall 
v. Leamon, 198 App. Div. 1, 189 NYS 
211; Langevin v. Schaller, 163 App. 
Div. 52, 148 NYS 5384; Kurlanchick v. 


alam hene. 56 Mise, 473, 107 NYS 
spt 

: yon aie v. Hood, 185 Pa, 32, 39 A 
42. 

Tex.—Houston Belt, ete. Co. v. 
Scheppelman, (Commn. A.) 235 SW 
206.. “Laff ) (Civ. A.) +203) Swi) 16a); 


Kampmann y. Rothwell, (Civ. A.) 107 
SW 120. 

Eng.—Daniels v. Potter, 4 C. & P. 
262, 19 ECL 506. 

[a] IWustrations.—(1) Conceding 
that the proprietor of a hotel had the 
right to place a cxrpet and canopy 
across from the hotel entrance to 
the curb, it was his duty to exercise 
reasonable care and diligence that 
travelers in the exercise of due care 
were not injured thereby. Morris v. 
27, 66 NE 199. 
(2) An abutting owner is liable for 
the construction of a celbar door and 
stone base in a sidewalk so high 
above the pavement as to render the 
sidewalk unsafe for pedestrians. 
Perrigo v. St. Louis, 185 Mo, 274, 
84 SW 30. 

[b] Care as to,.unobstructed por- 
tion.— Where an owner obstructs the 
sidewalk with goods he is bound to 
use reasonable eare to see that the 
portion of the walk left free for pas- 
sage is kept in a reasonably safe con- 
Garibaldi v. O’Connor, 210 
Ill. 284, 71 NE 379, 66 LRA 73 [aff 
112 Ill. A. 53]. 

{[c] Loading and unloading goods. 
—(1) Where an abutter upon the 
street uSes the sidewalk for loading 
and unloading goods, it is his duty 
to see that such use does not make 
the sidewalk dangerous for persons 
rightfully using it. King v. Swan- 
son, 216 Ill. A. 294; Linderman vy. 
Hershberger, 47 Pa. Super. 308, 314. 
(2) Where a wholesale grocer loaded 
and unloaded goods by means of a 
skid which was always on the walk, 
and on some days in use every hour, 
and it took from five to fifteen min- 
utes to unload the truck, and. there 
was also evidence that the skid was 
in constant use, the facts made a 
prima facie case for a _ pedestrian 
injured by falling over the skid, call- 
ing on the grocer to avoid liability by 
showing that his use of the sidewalk 
was reasonable. Kurlanchick Vv 


Sklamberg, 56 Mise.’ 473, 107 NYS 
10. Ind.—Bailey v. Columbia Gro- 
cery Co., 73 Ind, A. 58, 124 NE 784. 


Ky.—De Garmo vy. Vogt, 151 Ky. 
847, 152 SW 969. 

La.—Whittle v. Southern Express 
Co., 142 Lia. 238, 76 S 623. 

Mass.—Mead y. Strauss, 202 Mass, 
399, 88 NE 889. 

Minn.—O’Keefe v. Dietz, 142 Minn. 
445, 172 NW: 696. 


Mo.—Press v. Penny, 242 Mo. 98, 
145 SW 458. 

N. J.—McKeown vy. King, 99 N. J. 
L. 261, 122:A°753. 


v. Leamon, 198 App. Div. 1, 189 NYS 
2113 Daly; ov. Drinity .Church, | uss 
App. Div. 280, 176 NYS 734; Maltbie 
v. Bolting, 6 Misc. 339, 26 NYS 903; 
Sullivan v. American Cigar Co., 174 
NYS 361; Kennedy v. Hotel Tray- 
more, 159 NYS. 872; Dorenfeld v. 
Lieberman, 156 NYS 603, 

Pa.—Price v. Betz, 199 Pa. 457, 49 
A 217. 

Tex.—Harris v. Farmers’, ete, 
State Bank, (Civ. A.) 239 SW 1027. 

Vt.—Prouty v. Pellett, 96 Vt. 53, 
59,117 .A. 373. : 

Wis.—Denby v, Willer, 59 Wis. 240, 
18 NW 169. 

Eng.—Daniels v. Potter, 4 C. & P. 
262, 19 ECL 506. 

“The right of the public to the 
free and unobstructed use of a high- 
way is not absolute and unlimited; 
it is subject to the right of the abut- 
ter to make such incidental, tem- 
porary, or'partial obstructions as his 
reasonable necessities require. Such 
obstructions must be reasonable in 
character and duration and not such 
as unduly to interfere with the 
rights of travelers. Subject to these 
conditions, an abutter may use the 
sidewalk for unloading goods, deposit 
thereon wood to be carried into his. 
building, or building materials to be 
used in repairs thereon, or refuse 
to be carted away. ... This qualifi- 
eation of the rights of the public is 
of great importance to the abutter, 
and without it business of all kinds 
would have to be done under a seri- 
ous handicap. No permit or license 
from municipal authorities being nec- 
essary in such cases, civil liability 
attaches only when negligence is 
shown.” Prouty v. Pellett, supra., 

[a] TIllustration.—Where a corner 
lot owner placed a boulder at the 
eorner to prevent pedestrians from 


feutting the corner, there was no lia- 


bility for injury to a woman caused 
by tripping over the boulder, al- 
though it extended about an inch 
over the property line. O’Keefe v, 
Dietz, 142 Minn. 445, 172 NW 696. 

[ob] A stepping stone upon a side- 
walk in front of a house, which does 
not interfere with the use of the 
roadway and bed of the street, nor 
to any appreciable or unreasonable 
extent with the use of the sidewalk, 
does not constitute _a public nui- 
sance and is a reasonable and nec- 
essary use of the street, and the 
owner of the house before which it 
is placed is not liable in damages for 
injuries sustained by a person who 
stumbles over the stone. Robert v. 
Powell, 168 N. Y. 411, 61 NE 699, 85 
AmSR 673, 55 LRA 775. 

[c] Driveway over sidewalk. — 
(1) Where property purchased by a 
chureh was used for a cemetery, and 
it was necessary that access be had 
to the premises by vehicular traffic, 
a driveway established over the side- 
walk, which confined the vehicles 
within its bounds, and which was 
constructed below the level of the. 
sidewalk on the side nearest the 
street, was proper, and not a nui- 
sance, Daly v, Trinity Church, 188 
App. Div. 280, 176 NYS 734. (2) Al- 
though such driveway was below the 
level of thé sidewalk on the side 
nearest the street, yet, since it did 
not constitute a nuisance, a pedes- 
trian who stumbled and fell cannot 
recover, although the night was 
dark, the owner of the premises be+ 
ing under no obligation to light the 
street. Daly v.. Trinity - Church, 


supra. ; 
1d] Skids placed across sidewalk. 
—(1) A merchant has the right to: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1872-1874] 


negligently created by the abutting owner and a 
building contractor, they may be jointly liable. 

[§ 1873] gg. Falling Objects.12 The maintenance 
of a structure overhanging or projecting into the 
street,’* such as an awning,’ sign,!® or fire escape,*® 
in such an insecure condition that it constitutes a 
peril to travelers on the sidewalk, renders the abut- 
ting owner liable for injuries caused by its fall, 
and he must exercise ordinary care to see that an 
awning or other structure is so secured as to with- 
stand not only ordinary vicissitudes of the weather, 
but also winds liable to occur in the loeality.7 
most cases the lability of the abutting owner is 
based on the ordinary principles of negligence, or 
on the theory that the structure becomes a public 
nuisance through negligence in its maintenance,!8 
and the doctrine of res ipsa loquitur has been ap- 
pled; but in some cases the owner has been held 
to be under the absolute duty, regardless of negli- 
gence, to protect travelers from injury through the 
fall of such structures.*° The fact that a competent 
contractor was employed to erect a sign or awning 


place skids across the sidewalk tem- 
porarily for the purpose of removing 
cases of merchandise, and one who 
is injured in climbing over them in- 
stead of waiting or crossing the 
street cannot recover. Welsh v. Wil- 
son, 101 N. Y. 254, 4 NE 633, 54 AmR 
698. (2) In such case the merchant 
is under no obligation to furnish a 
safe passageway around the obstruc- 
tion. Welsh v. Wilson, supra. (3) 
Nor is he under any obligation to 
keep the steps leading to his store 
in an absolutely safe condition for 
travel by persons seeking to avoid 
the obstruction on the sidewalk. 
Welsh v. Wilson, supra. 

{e] Piling empty coops on outside 
edge of sidewalk awaiting the com- 
ing of an express wagon to take 
them away was not negligence. 
Whittle v. Southern Express Co., 142 
La. 238, 76 S 623. 

{f] Duty to guard against unan- 
ticipated .acts.— One erecting a tem- 
porary platform on the sidewalk in 
front of his property for the purpose 
of taking down a wall is only bound 
to take reasonable precautions 
against injury to persons lawfully 
using the sidewalk, and is not bound 
to anticipate that a person will at- 
tempt a dangerous trespass by jump- 
ing on a moving train just at the 
edge of the platform, and so is not 
liable for an injury received by him 
in so doing by striking against a 
post in the platform. Price v. Betz, 
ALSO Pa, 457, 49) Av 247. 

License or permission see 
§ 1878. ‘ ‘ 

Use permitted to abutting owner 
see infra XVIII in 44 C. J. 

11. Shafir v. Sieben, (Mo.) 233 SW 
419° 17 ALR 637. 

{a] Building material—wWhere a 
pedestrian was required to walk in 
the street, owing to obstructions 
placed on the sidewalk by building 
contractors and adjoining owners, 
and was injured by the wrongful act 
of an automobile driver, the two 
causes of the injury become com- 
mingled, and all participants were 
negligent, and jointly liable. Shafir 
v. Sieben, (Mo.) 233 SW 419, 17 ALR 


infra 


637. 
12. Cross references: 
Liability: ; 


Dependent on right, title, or con- 
* trol see infra § 1880 note 5 [d]. 

Of municipality see supra §§ 1808- 
1810 


License or permission to maintain 
structure see infra § 1878. | y 
Structures or substances falling into 

street from adjoining premises see 
Negligence [29 Cyc 468]. : 
13. Atchison v. Plunkett, 8 Kan. 
A,” 308, 55 P 677. [rey-.on other 
grounds 61 Kan. 297, 59 P 646]; Dur- 
field v. New York, 101 App. Div. 581, 


MUNICIPAL CORPORATIONS ° 


owner.” 


In 


Trees. 


eral. 


‘negligence.?* 
92 NYS 204; Roberts v. Mitchell, 21 


Ont. A. 433. And see cases infra 
notes 14-17, H 
14. Ala.—Lewy Art Co. v. Agri- 


cola, 169 Ala. 60, 53 S 145. 

Kan.—Potter v. Rorabaugh-Wiley 
Dry -Goods Co.,-83 Kan. 712, 112 P 
613, 32 LRANS 46. 

Mass.—Milford vy. Holbrook, 9 Al- 
len, 17,185 AmD 735. 

Minn.—Waller v. Ross, 100 Minn. 
7, 110 NW 252, 117 AmSR-661, 12 
LRANS 721, 10 AnnCas 715. 

N. Y.—Morris v. Barrisford, 9 Misc. 
14,29 NYS dL7, 

Tenn.—McHarge v. Newcomer, 117 
Tenn, 595, 100 SW 700, 9 LRANS 298. 

Va.—McCrorey v. Thomas, 109 Va, 
373, 68 SE 1011, 17 AnnCas 373. 

15. -Ark.—Railway Co. v. Hopkins, 
54 Ark. 209, 15 SW 610, 12 LRA 189. 

Ill.—Hearst’s Chicago American vy. 
Spiss, 117 Ill. A. 436. 

Mass.—Jones v. Boston, 104 Mass. 


75, 6 AmR 194, 
Booth, 182 Mich. 


Mich.—Hass_ v. 
173, 148 NW 337. 

N. Y¥.—MecNulty v. Ludwig, 153 
App. Div. 206, 138 NYS 84; Morris 
vs Strobel; <S8i) Eun wi 30) NYS Tour 

16. McCarthy v. Thompson Square 
Theatre Co., 254 Mass. 373, 150 NE 
170, 42 ALR 1109; Roper v. Wad- 
leigh, (Mo. A.) 219 SW 982. 

[a] Illustration. — An _ abutting 
owner who maintains a fire escape 
extending over the sidewalk, with a 
drop ladder designed to fall auto- 
matically, is liable for injury to a 
pedestrian caused by the fall of the 
ladder. Roper v. Wadleigh, (Mo, A.) 
219 SW 982, 

17. Durfield v. New York, 101 App. 
Div. 581, 92 NYS 204; McCrorey v. 
Thomas, 109 Va. 373, 63 SH 1011, 17 
AnnCas 373. 

18. See cases supra notes 13-17. 

“Such a structure may be lawful 
in itself, and yet become a nuisance 
through negligence in the mainte- 
nance or use of it. The existence 
of a nuisance, in many, if not in 
most, instances, presupposes negli- 
gence. These torts may be, and fre- 
quently are, coexisting and practi- 
cally inseparable, as where the same 
acts or omissions constituting negli- 
gence give rise to a nuisance.” Mc- 
Nulty v. Ludwig, 153 App. Div. 206, 
138, NYS 84, 90 


19. See infra § 2012. 

20 el ALL Va av ee ASLO oF LUG), «eI, 
314. . 

21. Hass v, Booth, 182 Mich. 173, 


148 NW 337, 

Generally see Master and Servant 
§§ 1533-1556. 

22. McCrorey v. Thomas, 109 Va. 
378, 68 SE 1011, 17~AnnCas 373.: 

23, Maddox v. Cunningham, 68 Ga. 
431, 45 AmR 500; Blakesley v. Stand- 
ard Oil Co. (Iowa) 182 NW 666; 
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will not relieve the abutting owner from liabil- 
ity,”! unless the injury occurs before the contractor 
has completed the work and turned it over to the 


Materials piled on sidewalk. An abutting owner 
will also be liable for injuries caused by the fall 
of materials piled on or near the sidewalk in such 
a manner as to endanger travelers.7% 

Barriers or warnings. 
where work undertaken by him renders the side- 
walk dangerous by reason of falling objects to give 
notice by warnings or barriers to passers-by that 
the work is going on.?4 
An abutting owner is bound to use rea- 
sonable care to prevent a tree planted in the side- 
walk by him or his predecessors in title from be- 
coming dangerous to passers-by.?° 

[§ 1874] (8) Public Contractors**—(a) In Gen- 
A person engaged in work under contract 
with a municipality is not liable for acts performed 
jn pursuance of such contract in the absence of 
His duty is the same, and no greater, 


It is the abutter’s duty 


Mahar v. Steuer, 170 Mass, 454, 49 
NE 741. 
24. Keyes v. Second 
Church, 99 Me. 308, 59 A 446 
Duty of municipality to provide 
barriers, etc. see supra §§ 1836-1838. 
25. Smith v. Bonner, 63 Mont. 571, 
208 P 603; Weller v. McCormick, 52 
N. J. L.- 470, 19) A» 12101, 8 LRA Wi98: 
Liability of: 
Municipality see supra § 1809. 
Public contractor see infra § 1874 
note 32 [dl]. 
26. Cross references: 
Failure to comply with ordinance see 
infra § 1879. 
Liability: 
Dependent on control of defect or 
por ar age see infra § 1880 note 


Baptist 


Of municipality for acts or omis- 
sions of contractors see supra 

§§ 1722-1729. 
License or permission from munic- 

ipality see infra § 1878. 

27. Ga.—Dawson v. McGill, 28 Ga. 
A. 300)-d11> SH. 75. 

Iowa.—Law v. Bryant Asphaltic 
Pav. Co., 175 Iowa 747, 157 NW 175, 
NCAT: E89, 

Ky.—BEH. R. Harding Co. v. Paducah 
St. R. Co., 208 Ky. 728, 271 SW 1046. 


Mass.—Goldman v. Regan, 247 
Mass. 492, 142 NE 701; Murphy v. 
Hugh Nawn Contracting Co., 223 


Mass. 404, 111 NE 890. 
Mich.—Kulwicki v. Munro, 95 Mich. 
28, 54 NW 703. 
N. Y.—Johnson v. New York, 208 


N. Y¥. 77, 101 NE 691, 46 LRANS 
462; Shalata v. Rodgers, 189 App. 
Div, 228, 178 NYS 494; Schmidt v. 


New York, 179 App. Div. 671, 167 
NYS 25 [aff 228 N. Y. 573 mem, 127 
NE 921 mem];-.Reck v. Uvalde As- 
phalt Co., 159 App. Div. 736, 144 NYS 
917; Reilly v. Barber Asphalt Pav. 
Co., 155 App. Div. 108, 140 NYS 16; 
Steinbrenner; v. M. W. Gorney Co., 
1436 bAppior Din; | 873) Rel2 TEEN See 0s 
Powers v. Creem, 22 App. Div. 480, 
48 NYS 21; Thieme v. Gillen, 41 Hun 
443; Cunningham vy. Wright, 28 Hun 
178 [app dism 99 N. Y. 673]; Rup- 
pert v. New York, 90 Misc. 365, 153 
NYS 100; Karlson v. Rapid Transit, 
etc., Co., 170 NYS 949; Scarpolla v. 
Oliver Typewriter Co., 165 NYS 885; 
Power v. Rodgers & Hagerty, Inc., 
144 NYS 747; Boston Excelsior Co. v. 
Continental Asphalt Pav. Co., 114 
NYS 825. ’ 

Pa.—Riedenauer v. McMahon, 246 
Ba, 179) 87 A b723, Hoskins wil Peo- 
ples, 42 Pa. Super. 611. 

Utah.—Davis v. Mellen, 55 Utah 
97.182 P 920, 7) RAL 93: 

[a] Rule applied.—(1) A contrac- 
tor who rightfully enters upon a 
highway for the purpose of improv- 
ing a street has a right to barricade 
and obstruct public travel over the 


1112 [43 C.J.] 


than that of the municipality in 


streets;?* he must exercise reasonable care to pro- 
tect from injury persons lawfully using the street,?® 
including municipal employees assisting the con- 
tractor’s employees in doing the work;°*° and the 


section of the street being improved. 
Davis v. Mellen, 55 Utah 9, 182 P 
920, 7 ALR 1193. (2) A paving con- 
tractor has the right to occupy the 
streets with a truck bearing a con- 
crete mixer, and the mere fact that 
it thereby obstructs travel does not 
make him a wrongdoer or liable for 
the inconvenience to the’ public or 
individuals. Law v. Bryant As- 
phaltic Pav. Co., 175 Iowa 747, 157 
NW 175, 7 ALR 1189. (38) Recovery 
for injury to a horse stepping into a 
hydrant gate box in a street can- 
not be had of the contractor for in- 
stalling it, the evidence not showing 
the cover was thrown up through a 
defect in its construction, except that 
its design, which was that of the 
city, was defective, and there being 
no evidence that the contractor was 
otherwise responsible for removal 
of the cover. Boston Excelsior Co. v. 
Continental Asphalt Pav. Co., 114 
NYS 825. 

[b] Bursting water main.—A con- 
tracting company was not liable for 
damages from the bursting of a 
water main, unless the main was 
broken by direct impact, due to the 
blast, or, if broken by the concussion, 
unless the blast was negligently set 
off. Conwell v. Degnon Contracting 
Co., 154 NYS 182. 

{c] Frightening horses.—Where a 
workman employed by contractors 
engaged in cleaning the public 
streets flushes a street, and as a 
result a horse is frightened, runs 
away and is killed, the owners of the 
horse before they can yecover from 
the contractors must show that the 
manner in which the workman used 
the water was unusual and extraor- 
dinary, as the use of the water was 
a matter of right and in the line of 
the duty of the workman and his 
employers towards the city and the 
public. Hoskins v. Peoples, 48. Pa. 
Super. 306; Hoskins yv. Peoples, 42 
Pa. Super. 611. 

Liability of drain or sewer con- 
tractor see infra § 1917. 

28. O’Connell v. Merchants’, etc., 
Dist. Tel. Co., 167 Ky. 468, 180 SW 
845, LRA1916D 508; Schmidt v. New 
York, 179 App. Div. 667, 167 NYS 
23 [aff 228 N. Y. 572. mem; 127 NE 
921 mem]; Fithian v. Degnon Con- 
tracting Co., 175 App. Div. 386, 161 
NYS 888; McHugh v. Consolidated 
Gas Light Co., 86 Mise. 327, 148 NYS 
343; Carr v. Degnon Contracting Co., 
48 Misc. 531, 96 NYS 277. 

{a] One contracting with a mu- 
nicipality to keep its streets in re- 
pair takes on himself the maunici- 
pality’s duty toward the public, and, 
if- it would be liable for its negli- 
gence in such case, the contractor, 
whose negligence caused an injury, 
is liable. O’Connell v. Merchants’, 
ete, Dist)’ Tel.” Con, S16T Ky 468; 
180 SW 845, LRA1916D 508. 

Care required ‘of municipality see 
supra § 1786. aes 


29. U. S.—Cowen vy. 
Fed. 473, 121 CCA 618. 
Ariz.—Flagstaff v. Gomez, 23 Ariz. 
184, 202 P 401, 23 ALR 661. 

Ark.—Southern Express’ Co. 
Texarkana Water Co., 54 Ark. 131; 
15 SW 361. 

Cal.—Martin v: Shea, 182 Cal. 130, 
187 P 23; Stockton Auto. Co. v. Con- 
fer, 154 Cal. 402, 97 P 881; Barton 
v. McDonald, 81 Cal: 265, 22 P 855; 
Dow v. Oroville, 22 Cal. A. 215, 134 
Pa ore 
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Conn.—Wright  v. 
Conn, 162, 128 A 113. 
D. C.—Harrison v. Davis Constr. 
Co., 42 App. 255. 

Ga.—Dawson vy. Carter, 35 Ga. A. 
211, 182 SE 262; MacDougald Constr. 


Price, 


Blakeslee, 


MUNICIPAL CORPORATIONS 


the care of its 


stances.°*? 


Co. v. Mewborn, 34 Ga. A, 333, 129 
SE 917. 

Ill.— Martin v. Farr’ Bros. Co., 211 
Ill. A. 235; Crouse v. Barber Asphalt 
Payi’Cow L62i eElly ZAG agers 

Iowa.—Law v. Bryant Asphaltic 
Pav. Co., 175 Iowa 747, 157 NW 175, 
7 ALR 1189. 

Ky.—Owens v. Georgia L. Ins. Co., 
165 Ky. 507, 177 SW 294. 

La.—McCormack v. Robin, 126 La. 
594, 52 S 779, 1389 AmSR 549; Weber 
v. Union Dey., ete.) Con Lista. 40, 
42°S, 652, 12 AnnCas 1012; Handy v. 
Saree Asphalt Co.,, L1L7 La. 637, 42 
Ss 3 

WL Sy ees v. Clark, 115 Md. 
454, 81 

Mass. cece ware v. Hugh Nawn 
Contracting Co., 223 Maen 525, 112 
NE 218; Murphy v. Hugh Nawn Con- 
tracting Co., 223 Mass. 404, 111 NE 
890; Grier Vv. Guarino, 214 Mass. 411, 
101 NE 981. 


Mich.—Williams v. Sager, 165 
Mich. 635, 131 NW 103. 
Mo.—Williamson y. Mullins, (A.) 


180 oy. 395. 

N. Y.—Brown v. German Rock As- 
phalt Co., 286 N. Y. 271, 140 NE 695; 
Murtha v. New York Homeopathic 
Medical College, etc., Hospital, 228 
N. Y. 183, 126 NE 722; Gaebler v. 
Gallo, 198 N. Y. 344, 91 
Charlock v. Freel, 125 
NE 262;. Rochester v. Montgomery, 
12 No -Y¥. (65; Johnson ‘v. Friel, 50 
N. Y. 679; Beebe v. Schenectady R. 
Co., 164 App. Div. 774, 149 NYS 836, 
151 NYS 4389; Dougherty v. New 
York, 146 App. Div. 727, 131 NYS 
472; Warden v. New York, 123 App. 
Div. 733,°108 NYS 305 [aff 193°N. Y. 
669 mem, 87 NE 1129 mem]; Rup- 
pert v. New York, 90 Misc. °365, 153 
NYS 100; McHugh v. Consolidated 
Gas Light Co., 86 Misc. 327, 148 NYS 
343; Carr v. Degnon Contracting ‘Co., 
48 Misc. 531, 96:NYS 277; Power v. 
Rodgers & Hagerty, Ine., 144 NYS 747. 

C.—Grege v. ‘Wilmington, 155 N. 
(on ee 70 SE 1070. 

Oh.—De Groodt v., Skrbina, 111 Oh, 
St. 108, 144 NE 601, 38 ALR 591; 
Cleveland R. Co. v. Ranft,=-12 Oh. 
AN oe 

Okl.—Cleveland Trinidad Pav. Co. 
v. Mitchell, 42 Okl. 49, 140 P 416. 

Pa.—Mumbower v. Weaver, 282 Pa. 
609, 128 A 535; Zehnder vy. Miller, 
6 Phila. 556. 

Va.—Lassiter v. Grimstead, 132 SE 


709. 
Wash.—Wilton _v. Spokane, 73 
Wash. 619, 1382 P 404, LRA1917D 


234; Coffer v. Erickson, 61 Wash. 559, 
112 P 648; Hoyt v. Independent As- 
ene Pav. Co., 52. Wash. 672, 101 P 

W.. Va.—Johnson v. Huntington, 80 
W. Va. 178, 92 SE 344, 

[a] For example.—(1) A paving 
contractor occupying a street to the 
obstruction of travel with a concrete 
mixer must use reasonable care to 
avoid injuries to persons attempting 
to make such use of the street. Law 
v. Bryant Asphaltic Pav. Co., 175 
lowa_ 747, 157 NW 175, 7 ALR "1189. 
(2) Where a street, although under- 
going repairs, was open to passengers 
alighting from trolley cars, it was 
the contractor’s duty to use reason- 
able care not to create an obstruc- 
tion likely to cause injury to persons 
lawfully using the highway with due 
care. Wright v. Blakeslee, 102 Conn. 
162, 128 A 113; Hoyt v. Independent 
Asphalt Pav. Co., 52 Wash. 672, 101 

[b] Running down traveler.—A 
police district telegraph company op- 
erating wagons to and from jails, 
hospitals, ete., under contract with 
the city, and which through wanton 


[§ 1874 


same rule. applies-to one employed by the state.** 

What constitutes such reasonable care as to relieve 
the contractor from liability will depend upon the 
nature of the work and the surrounding circum- 
Reasonable care does not require the 


negligence ran ‘its wagon over plain; 
tiff in the street, causing injury, was 
liable in damages. O’Connell v. Mer- 
chants‘, etc., Dist. Tel. Co., 167 Ky. 
468, 180 SW 845, LRA1916D 508. 

30. Grier v. Gyarino, 214 Mass. 
411, 101 NE 981. 

31. Bliss v. Schaub, 48 Barb. (N. 
Y.) 339 (one who digs a hole in a 
public street, and leaves the same 
open and unprotected, is liable for 
damages to others arising therefrom, 
even though he is in the employ of 
the state, and acts under its control 
in digging the hole). 

32. Ark.—Southern Express Co. v. 
Texarkana Water Co., 54 Ark. 131, 
15 SW 361. 

Cal.—Barton vy, McDonald, 81 Cal. 
265, 22 P 855 

La.—Handy v. Barber Asphalt Co., 
107 Wa? 637, 42 Solos. : 

Mo.—Williamson vy. Mullins, (A.) 
180 SW 395. 

N. Y.—Beebe v. Schenectady R. Co., 
164 App. Div. 774, 149 NYS 836, 151 
NYS 439; Warden v. New York, 123 
App. Div. 733, 108 NYS 305 [afe 1938 
N. Y. 669 mem, 87 NE 1129 mem]. 

Okl.—Cleveland Trinidad Pav. Co. 
v. Mitchell, 42 Okl. 49, 140 P 416. 

Pa.—Riedenauer v. McMahon, 240 
Pa. 179, 87-A 572. 

Utah.—Morris v. Salt Lake City, 35 
tah *474-, 101 Prats 

Va.—Lassiter v. Grimstead, 132 SE 
709. 
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Wash.—Coffer _ v. 
Wash. 559, 112 P 6438. 

[a] Acts or omissions constituting 
negligence.—(1) Where employees of 
a street contracting corporation while 
engaged in its work displace the lid 
of a dtain pool excavated in the ban- 
quette of a public street, so as to 
render it unsafe to walk on it, or, 
on its being displaced, so cover it 
with sand as to conceal its dangerous 
condition, the corporation is liable 
for injuries to a pedestrian who, in 
stepping on the lid, is precipitated 
into the hole it is intended to cover. 
Handy v. Barber Asphalt Co., 117 La. 
637, 42 S 198. (2) Where a construc- 
tion company making street improve- 
ments under contract creates a de- 
fect in the sidewalk rendering it un- 
safe, and fails immediately to repair 
the same, it is liable for resulting 
injuries to a pedestrian. Cleveland , 
Trinidad Pav. Co. v. Mitchell, 42 Okl, 
49, 140 P 416. 

{b] Obstructions.—Greater New 
York Charter, L. (1901) p 28 ec 466 
§ 50, providing that the board of 
aldermen shall not have power to 
authorize the placing or continuing 
of any obstruction upon any sidewalk, 
except the temporary occupation 
thereof during the erection or re- 
pairing of a building on a lot op- 
posite the same, does not authorize 
city contractors to place a tool chest 
on a sidewalk while repairing a sewer 
on the opposite side of the street. 
Warden v. New York, 123 App. Div. 
733, 108 NYS 3805 [aff 193 N. Y. 669 
mem, 87 NE 1129 mem]. 

[c] Operating a locomotive with- 
out sufficient spark arresters is an 
act of negligence rendering a city 
contractor liable to a traveler whose 
eye is injured by a cinder from the 


Erickson, 


locomotive. Coffer “vy. Erickson, 61 
Wash, 559, 112 P 643. : 
[da] Failing tree.—A contractor 


employed to construct a _ sidewalk, 
who cut the roots of trees standing 
in the street and did not exercise any 
care to prevent the trees from fall- 
ing, is liable for injuries sustained in 
consequence of the trees blowing 
down and against the dwelling of the 
abutting owner. Morris v. Salt Lake 
City, 35 Utah 474, 101 P 3738. 


For later cases, developments and/changes in the law see cumulative Annotations, same title, page and note number, 
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contractor to anticipate consequences which could 
not reasonably be foreseen.** On the other hand 
it has” been held that a contractor for work re- 
quiring an excavation in the street is bound not 
only to leave his work in proper condition for the 
time, but also to anticipate and provide for the 
natural effect of rains upon the earth excavated 
and replaced.** The contractor is not relieved from 
liability for his negligence because he did the work 
without competent authority,®®> or because another 
was negligent ;*® and the contractor doing the work 
may be lable, although the contract was made in 
the name of a third person.*7 Where a paving con- 
tractor by his contract undertakes to provide a walk- 
way at a street crossing and keep it in good con- 
dition, he is liable for injuries caused by defects, 
although the municipality placed it there.** 

Use of steam rollers. A statute requiring per- 
sons operating steam engines on the highway, on 
meeting travelers, to stop until they have passed, 
applies only to moving engines on the county roads, 
and does not regulate the movements of steam roll- 
ers on the streets of cities.*® 

Lighting contracts. A mere contract to light the 


MUNICIPAL CORPORATIONS 
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streets of a municipality,*® or to keep an obstrue- 
tion in the street lighted,*! will not impose liabil- 
ity upon the contractor toward an individual in- 
jured by failure adequately to perform the contract. 
But where a lighting company agrees to keep its 
lamps and lamp-posts in repair, it has been held 
that an individual injured by nonperformance of 
the duty so imposed may sue.?? 

Contract to keep street in repair. A person or 
corporation contracting with a municipality to keep 
a street in repair is directly liable to an individual 
injured by failure to comply with the contract.43 

Statutory provisions. In some jurisdictions a 
primary liability on the part of the contractor arises 
from the terms of the statute.*4 

[§ 1875] (b) Barriers, Guards, or Lights. Rea- 
sonable care on the part of the contractor usually 
involves the duty to maintain sufficient barriers, 
guards, lights, or signals at the place where the 
work is being performed,*® and he is not relieved 
from such duty by the fact that the municipality 
is required to protect excavations.*® But the duty 
is not absolute,*7 and failure to maintain guards 
is not neghgence if. the surroundings indicate to 


33. Campbell v. Douthit, 170 Ark. 
358, 279 SW 1018; Derby v. Degnon- 
McLean Contracting Co., 112 App. 
Div, 324, 98 NYS 592 [aff 188 N. Y. 
631 mem, 81 NE 1163 mem]; Davis 


v. Mellen, 55 Utah 9, 182 P 920, 7 
ALR 1193. 
[a] Tilustrations.—(1) A contrac- 


tor leaving a trench for sewer pipe 
open overnight, but posting red lights 
thereon, is not liable for injuries to 
a mule, in view of ordinance pro- 
hibiting animals from running at 
large, since he was not bound to an- 
ticipate that animals would run at 
large. Campbell v. Douthit, 170 Ark. 
358, 279 SW 1018. (2) Where a com- 
pany placed planking four inches 
thick over a hole which it had law- 
fully made in the pavement at some 
distance from the usual crossing, and 
at a point where there was heavy 
traffic, and the street was _ well 
lighted, it was not guilty of negli- 
gence rendering it liable for injuries 
to a pedestrian caused by stubbing 
her toe on the planking. Derby v. 
Degnon-McLean Contracting Co., 112 
App. Div. 324, 98 NYS 592 [aff 188 
N. Y. 631 mem, 81 NE 1163 mem]. 
(3) A contractor improving a city 
street, who left a narrow passage for 
traffic, was not in duty bound to 
anticipate that during the night a 
third person would leave a_ loaded 
wagon in such passage, and cause 
damage to an automobilist during the 
night, Davis v. Mellen, 55 Utah 9, 
132 P 920, 7 ALR. 1193. 

34. Southern Express Co. v. Tex- 
arkana Water Co., 54 Ark. 131, 15 SW 
361; Brown y. German Rock Asphalt 
Co., 236 N. Y. 271, 140 NE 695; Con- 
salus v. Magher, 50 N. Y. 679; John- 
son v. Friel, 50 N. Y. 679; Newman 
v. New York, 57 Misc. 636, 108 NYS 
ee Barton v. McDonald, 81 Cal. 
265, 22 P 855. _— ; 

36. Lombardi v. Yulinsky, 98 N. J. 
TL. 332, 119 A 873; Gaebler v. Gallo, 
198 N. Y. 344, 91 NE 787. : 

{a] MIllustration.—The negligence 
of a street railway company, in stop- 
ping a car for the discharge of pas- 
sengers near an open trench in a 
street did not relieve contractors ex- 
cavating the trench from their obli- 
gation so to guard and light the 
trench as to prevent injuries to pas- 


ngers alighting from the _ car. 
Gaebler v. Gallo, 198 N. Y. 344, 91 
NE 787. 


Concurrent negligence of munici- 
pality see infra § 1883. 

37. Hunt v. St. Louis, 278 Mo. 213, 
211 SW 673. 

[a] 


tract in the name of another without 
authority from the latter, and the 
latter ratified his action by signing 
a written contract and executing a 
bond, but, without receiving any of 
the profits, permitted the former to 
do the work, the person so executing 
the contract was not liable for the 
negligence of the contractor doing 
the work. Hunt v. St. Louis, 278 Mo. 
Tse olAages Waco tos 

38. Lassiter v. Grimstead, (Va.) 
132 SE 709. 

39. Kerney v. Barber Asphalt Pav- 
ing Co., 86 Mo. A. 573. 

Liability of municipality for in- 
juries caused by horses frightened 
by steam roller see supra § 1812. 

40. Montgomery v. Halse, 148 Ala, 
194, 40 S 665. 


41. Cochran v, Public Serv, Elec- 
be Co., Ndi ler 48.05 me 11 Fe eA 
6 


42. Lampert v. Laclede Gaslight 
Coz ed Mo; PASTS iG.me 

43. Weymouth v. New Orleans, 40 
La. Ann. 344, 4 S 218; Robinson v. 
Chamberlain, 34 N. Y. 389, 90 AmD 
713; McMahon y. Second Ave. R. Co., 
11 Hun 347 [aff 75 N. Y. 231]; Brook- 
ville Borough v. Arthurs, 130 Pa, 501, 
L382 A SLOT6 Slog Pant o4, coma Foods 
Phillips v. Com., 44 Pa. 197; Kollock 
ve Madison, 84 Wis. 458, 4 NW 
125. 

Contract to keep lights in repair 
see supra text and note 42. 

44. Kollock v. Madison, supra. 

[a] Statute construed.—A statute 
which provides that whenever any 
person is injured in a city by reason 
of any defect in any: street, or for 
any other cause for which it would 
be liable, and such injury shall be 
caused by the negligence of any per- 
son, such person shall be primarily 
liable, is not limited to cases in which 
the person guilty of such negligence 
sustains no contract relation to such 
city, but applies where such person 
was grading a street under a con- 
tract with the city, and it is imma- 
terial that he is not an independent 
contractor. Kollock v. Madison, 84 
Wis. 458, 54 NW 725 [dist Hincks v. 
Milwaukee, 46 Wis. 559, 1 NW 230, 
32 AmR 735, on the ground that in 
that case theré were two provisions 
of the charter, designed to cover 
cases where there was a contract 
relation with the wrongdoer, and 
where there was no such relation, 
and that inasmuch as the section 


‘relating to the former class was 


held void, ~because applying only 
to the city of Milwaukee, the other 
section which applied to cases 


Thus, where a paving con-{where no contract relation existed 


tractor bid for and received a con-'ought not to be construed to em- 


brace the subject matter of the first 
section]. 

45. Ariz.—Flagstaff v. Gomez, 23 
Ariz. 184, 202 P 401, 23 ALR 661. 

Cal.—Eldridge y. Clark, ete., Constr. 
Co., (A.) 243 P 43; Dow v. Oroville, 
22 Cal. A. 215, 134 P 197. 

Mo.—Williamson y. Mullins, ,(A.) 
180 SW 395. 

N. Y.—Gaebler v. Gallo, 198 N.Y. 
344, 91 NE 787. 

N. ©:—StultzZ v.. Thomas, 182) N, GC. 
470, 109 SE 3861. 

Oh.—Cleveland R. Co. v. Ranft, 12 
Oh. A. 397. 

_ Pa.—Thubron v. Dravo Contract- 
ing Co., 238 Pa. 443, 86 A 292, 44 
LRANS 699, AnnCas1914C 252. 

Utah.—Davis v. Mellen, 55 Utah 9, 
182 P 920, 7 ALR 1193. 

[a] Obstructions. — An asphalt 
company, leaving a bank of gravel 
about four feet from the gutter, 
without a light, is liable to one drivy- 
ing over it in the night, and injured 
thereby, although piles of asphalt, “ 
about twenty feet distant from the 
gravel, but nearer the gutter, have 
lights thereon. Reilly v. Sicilian 
Pav COs 16. MISch "G5. oS 7e minnie 


638. 

{[b] Exeavations.—A sewer con- 
tractor who opens a ditch in the pub- 
lic road, leaving it at night with 
neither barrier-nor warning light, is 
guilty of negligence toward pedes- 
trians. Williamson vy, Mullins, (Mo. 
A.) 180 SW 395. } 

Liability of municipality for fail- 
ure to: E 
Maintain sufficient barriers, light, 

etc. see supra §§ 1836-1838. 

Take proper precautions while mak- 
oe improvements see supra § 
Removal of guards or hts 

third persons see’ infra § issn Cele 

46. Flagstaff v. Gomez, 23 Ariz. 
Spe SSE oth 23 ALR 661. 

" halata v. Rodgers, 18 

Div.-228, 178 NYS 194° oy oes: 
[a] Omissions not constituting 

negligence.—(1) A paving contractor 

repairing spots in a street is not 
negligent for failure to have a guard 
stationed upon the sidewalk, so as 
to be liable to a small boy who went 
to the edge of the sidewalk, fell into 
the hot asphalt, and was burned. 

Reilly vy. Barber Asphalt Pav. Co., 

155 App. Div. 108, 140 NYS 16. (2) 

Sewer contractors, who had erected 

concrete works and cofferdam along 

river at foot of a street, were not 
negligent in failing to erect a fence 
or guard across the street to pre- 
vent children going upon the concrete 
work. Shalata v. Rodgers, 189 App. 
Div. 228; 178 NYS 494. 
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a traveler that the street is closed to traffic.*® 

[§ 1876] (c) Effect of Stipulations in Contract.48” 
A provision in a contract for public work by which 
the contractor agrees to indemnify the city for any 
damages occasioned by his negligence does not im- 
pose liability upon the contractor for acts done ‘at 
the express direction of the municipal authorities,*® 
in case the contractor has not been negligent.5° A 
contract for the construction of a sewer which re- 
quires a contractor to fence, light, and watch, and 
to provide crossings for travel, and not to inter- 
fere with ways without notice, does not create a 
duty on the part of the contractor to a third per- 
son;*t and even if it did it would not apply to 
a person injured while on a path on private prop- 
erty.°2. So a third person cannot avail himself of 
a provision imposing upon the contractor, as be- 
tween himself and the city, liability for acts of sub- 
contractors.5*> On the other hand it has been held 
that, where there is an agreement between the 
municipality and the contractor that the latter will 
protect persons injured by the doing of the work, 
a person injured by the negligence of the contractor 
or those for whose acts he is responsible may, at 
his election, sue the contractor or pursue his rem- 
edy against the municipality.°* A contract whereby 
the municipality assumes full responsibility for in- 


48. Steinbrenner v. M. W. Forney 
Co., 143 App. Div. 78, 127 NYS 620, 
Davis v. Melien, 55 Utah 9, 182 P a 
its 
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to traffic, its duty properly to guard 
depressions made by it in repaying 
a street remained unimpaired 
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juries caused by the construction of a sewer does 
not prevent a person injured from suing the con- 
tractor.®° 

[§ 1877] (d) Effect of Completion and Accep- 
tance of Work.®°* The contractor’s liability con- 
tinues until the contract has been completed ac- 
cording to its terms,®” although he temporarily sus- 
pends work by order of the municipality.°* But 
where the work contracted for has been com- 
pleted and the municipality assumes control, the 
contractor incurs no further liability for injuries to 
third persons by reason of the condition of the 
work, the responsibility for maintaining or using it. 
in its defective condition being shifted to the mu- 
nicipality,°® unless the work is a nuisance per se 
or is turned over by the contractor in a condition 
so negligently defective as to be imminently dan- 
gerous,°° as where a contractor left an unfired 
charge of dynamite in the rock beneath the sur- 
face of the street, which exploded and injured a. 
traveler.*°1 Where the liability of the contractor 
has ceased because of the completion and accep- 
tance of the work, notice to, or knowledge by, him 
of the defective condition of the way does not render 
him liable for injury therefrom.®? 

[§ 1878] b. License or Permission.*? Where an 
act affecting the safety of a street or sidewalk,*+ 


collateral thereto, and was, as we 
have said, of itself a negligent and 


until} wrongful act, rendering the persons 


920, 7 ALR 1193. 

4914. Contract to keep street in 
repair see supra § 1874 text and note 
4 


3. 
Lighting 


contracts see supra 
§ 1874 text and note 42. 4 
49. Kulwicki v. Munro, 95 Mich. 


28, 54 NW 7038. 

Contracts for indemnity see In- 
demnity §§ 8-45. 

Right of person for whose benefit 
contract is made to sue thereon gen- 
erally see Contracts §§ 808-820. 

50,.. Charlock v. Freel, 50 Hun 395, 

.3 NYS 226 [aff 125 N. Y. 357,.26 NE 
262] (one who has contracted to make 
a sewer in the streets of a city, 
and to save the city harmless from 
all suits arising from negligence in 
guarding the same, is liable to a per- 
son injured in consequence of such 
neglect, although the work was to be 
done under the direction of the city 
engineer). 

51. Oliver v. Pettaconsett Constr. 
Core s6 Re 1407, 90; Ax 764. 

52. Oliver vy. Pettaconsett Constr. 
Co., supra. 

53. Haefelin v. McDonald, 96 App. 
Div. 213. 89 NYS 395. 

Liability for acts of independent 
contractors in general see Master and 
Servant §§ 1517-1569. F 

54. St. Paul Water Co. v. Ware, 
16 Wall. (U. S.) 566, 21 L. ed. 485. 

55. Dow v. Oroville, 22 Cal. A, 215, 
L340 Loe. 

56. Completion of work by pri- 
vate contractor see supra § 1865. 

Generally see Master and Servant 
§) 1553" 

Sie | Deal. v. 170 
NYS 1011. é 

[a] Where a paving company’s 
contract was not complete until it 
had resurfaced a trench, it still had 
the power of supervision over the 
street, and under those circumstances 
it must exercise reasonable care to 
keep the highway reasonably safe 
until the asphalt had been replaced 
or the street repaved. Brown vy. 
German Rock Asphalt Co., 236 N. Y. 
2.71, 140 NE 695. 

58. Ya Deau v. Gasparrini, .170 
INP Shes Oa laly 

fa] Thus, under an asphalt com- 
pany’s contract with the city, pro- 
viding that the roadway should be 
restored to a condition satisfactory 


Gasparrini, 


work had been entirely com- 
pleted, although sewer contractors 
were also working in depression, and 
defendant had been ordered by city 
to temporarily suspend work. Ya 
Deau vy. Gasparrini, 170 NYS 1011. 

59. Memphis Asphalt, ete., Co. v. 
Fleming, 96 Ark.® 442, 132 SW. 222, 
AnnCas1912B 709; Cunningham vy. T. 
A. Gillespie Co.,~241 Mass. 280, 135 
NE 105; Burnes v. St. Joseph, 91 Mo. 
A. 489 (a hydrant built by a water 
company under contract with the 
city, then leased to the city, the 
water company being only required 
to supply it with water); Richmond 
v. Jackson, 118 Va. 674, 88 SE 49. 
And see supra § 1728. 

{a] Rule applied.—The negligence 
of leaving dirt an unreasonable length 
of time in a street, by reason of 
which injury was caused by a horse 
stumbling on it, is not that of one 
who contracted to. build a sidewalk 
for the abutting owner, and who, in 
doing the work, piled the excavated 
dirt in the street by direction of the 
owner, he having no further con- 
trol over it. Evans v. Ellefson, 82 
Ark, 511, 100 SW_ 759. 

Liability dependent on defendant’s 
right, title, and control generally see 
infra §§ 1880-1882. 

60. Memphis Asphalt, ete., Co. vy. 
Fleming, 96 Ark. 442, 132 Sw 223, 
AnnCas1912B 709. 

[a] Qualification of rule held in- 
applicable.—After the laying of a 
concrete walk according to specifica- 
tions over a branch five feet deep 
and twelve feet wide had been ac- 
cepted by an improvement district, 
it could not be contended, in attempt- 
ing to hold the contractor liable for 
injuries resulting from no railing or 
light being upon the walk, that the 
case came within the qualifications 
of the rule of nonliability of the 
contractor who has turned over the 
work to the municipality. Memphis 
Asphalt, etc., Co. vy. Fleming, 96 
ae 442, 182 SW 222, AnnCas1912B 
709. 

61. Wilton v. Spokane, 73 Wash. 
619, 6238, 182 P’ 404, LRA1917D 234. 

“The leaving of the unexploded 
charge of dynamite in the rock be- 
neath the surface of the street, was 
not a matter connected with the con- 
tract work.. It was a matter wholly 


wrongfully leaving it there liable to 
any one who in-the lawful pursuit 
of his own business should be in- 
jured thereby. The liability of the 
contractors for the injury arising” 
from the explosion rests on the same 
principle it would have rested had 
they knowingly or negligently left 
the explosive on the surface of the 
street and a traveler on the street 
had come into contact therewith and 
received an injury; it rests on the 
wrongful and negligent nature of the 
act itself.” Wilton v. Spokane, 


, 241 Mass. 280, 185 NE 105. 
Liability of municipality for 
acts of third persons done under li- 
cense or permission of municipality 
see supra §§ 1780-1782. 

64. U. S.—Sanford v. White, 150 
ae et a CCA 390. 

al.—Jackson v. Leonardt, ‘ 
A. '512,° 207 P 500. a eee 

Colo.—McPhail v. Seerie Bros. 
Constr. Co., 68 Colo. 400, 191 P 108. 

Ind.—Bailey v. Columbia Grocery 
Co., 73 Ind. A, 58, 124 NE 784, 

Iowa.—Copeland v. Junkin, 198 
Iowa 530, 199 NW _ 363; Stevens v. 
Citizens’ Gas, etc., Co., 132 Iowa 597. 
109 NW 1090; Calder v. Smalley, 66 
Towa 219, 23. NW 638, 55 AmR 270. 

y.—De armo vy. Vogt 
847, 152 SW 969. Bie as 2 

Mass.—Dalton vy. Great Atlantic, 


etc., Tea Co., 241 Mass. 400, 13 
318; Dolan v. Charles J, THeows Br 
221 Mass, 256, 108 NB 939. ; 
4ich.—Cowan v. Muskegon R, 7 
84 Mich. 583, 48 NW 166. ag 
inn.—Boecher y. St. Pa y 
Minn. 69, 182 NW 908. wines 
o.—Klein v. Missouri Pac. R. . 
114 Mo. A. 89, 89 SW 75. a hd 
Nebr.—Powell v. New Omaha 
Thomson-Houston Electric Light Co. 
74 Nebr. 280, 104 NW 162. i 
N. Y.—Tinker v. New York, eters 
BR COe,) LOT ANG Wael Silce) 75 IN Fat 10381; 
Canandaigua v. Foster, 156 N. Y. 354, 
50 NE 971, 66 AmSR 575, °41 LRA 
554; Babbage v. Powers, 130 N. Y. 
284, °29" NEY 132, 14 doRAY 398; Kelly 
v. Doody, 116 N. Y. 575, 22 NE 1084; 
Port Jervis v.. Port Jervis First Nat. 
Bank, 96 N. Y. 550; Clifford v. Dam, 
81° N.Y. 52; Casper’ v.. Dry -Dock, 
R.:Co., 23 App. Div 4512248 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ial 


§ 1878] 


such as the construction and maintenance of coal- 
holes, areaways, or other permanent openings .in 
the sidewalk,®* is done under municipal license or 


permission, the act itself does not 


and the same rule applies where a property owner 
in compliance with an order of the public authori- 


ties, pursuant to statute, erects a 


NYS, 352; Zorn v.. New . York, . 85 
Mise.) €5, “t47 INYS: 70S sautter,, v. 
Utica City Nat. Bank, 45 Misc, 15, 
90 NYS 8388 [aff 119 App, Div. 898 
mem, 104 NYS 1139 mem, (aff 193 N. 
Y. 661 mem, 87 NE 1126 mem)]; 
Sandmann v. Baylies, 26 Misc. 692, 
56 NYS 1070; Scarpolla v. Oliver 
Typewriter Co., 165 NYS 885. 

Pa.—Smith v. Simmons, 103 Pa. 
32, 49 AmR 113. 

R. I.—Nelson y. Narragansett Elec- 
tric Lighting Co., 26 R. I. 258, 58 A 
802, 106 AmSR 711, 67 LRA 116. 

Vt.—Mixer vy. Herrick, 78 Vt. 349, 
62 A 1019. 

[a] TIllustrations—There is no 
liability in the absence of negligence 
for injuries caused by: (1) Railroad 
crossing gates and the boxes con- 
taining the machinery to operate the 
same. Klein v. Missouri Pac. R. Co., 
114 Mo. A. 89, 89 SW 75. (2) Ex- 
eavation and throwing up earth by 
street railroad while engaged in re- 
pairing or laying its tracks. Cowan 
v. Muskegon R. Co., 84 Mich. 583, 
48 NW 166. (3) Ditech dug in a 
street of a borough to lay a water 
pipe from a spring toa private dwell- 
ing house. Smith v. Simmons, 103 
Pa. 32, 49 AmR 113. (4) Building 
materials placed in street by abut- 
ting owner. De Garmo v. Vogt, 151 
Ky. 847, 152 SW 969. 

[b] Suspension of electric light.— 
Since an electric lighting company 
would have no authority to place an 
electric light in the streets near a 
trolley wire except it obtained the 
same from the city, its act in plac- 
ing the same so near the wire that 
it could be struck and broken by a 
trolley pole escaping from the wire 
was not wrongful, so as to render the 
lighting company liable for injuries 
to a person injured under such cir- 
cumstances by the falling glass. 
Nelson v. Narragansett Electric 
Lighting Co., 26 R. I. 258, 58 A 802, 
106 AmSR 711, 67 LRA 116. 

{c] Use of street by building con- 
tractors.—(1) Authorized act of a 
contractor in placing a mortar bed 
on the side of a street, near which 
he was erecting a building, does not 
render him liable- White v. Royd- 
house, 211 Pa. 143,°60 A _ 316. (2) 
Where a builder engaged in erecting 
a building is authorized by the city 
to occupy a portion of the adjacent 
street and to lay a temporary walk 
around the obstruction, his acts done 
under and within the authority 
granted are lawful, and he is not 
liable to a pedestrian for injuries 
caused by stumbling or slipping on 
an accumulation of snow and ice 
formed by natural causes on a tem- 
porary walk constructed under such 


authority. Boecher v. St. Paul, 149 
Minn. 69, 182 NW 908. 
65. Iowa.—Calder v. Smalley, 66 


Iowa 219, 283 NW 638, 55 AmR 270. 
Ky.—De Haven v. Danville Gas 
etene A @o., 150 Ky, 241, 150 -SW 322. 
yY.—Canandaigua v. Foster, 156 
N. Ne 354, 50 NE 971, 66 AmSR 575, 
49 LURAY 55145 Babbage v. Powers, 
SHG NG Ye 281, 29 NE 132; 14 LRA 
398; Jennings v. Van Schaick, 108 
N. Y. 530, 15 NE 424, 2 AmSR 459, 
20 AbbNCas 324; Wolf v. Kilpat- 
Lek Oe IN coh Nag 146, 4 NE 188, 54 
AmR 672; Herman v. Josephsohn, 188 
App. Div. 163, 176 NYS 561 [aff 179 
NYS 926 mem]; New York Steam Co. 
v. Foundation Co., 123 App. Div. 254, 
108 NYS 84 [rev on other grounds 
195 N. Y. 765 mem, 87 NE 765, 21 
LRANS 470]; Schubkegel v. Butler, 
76 App. Div. 10, 78 NYS 644; Mat- 
thews v. De Groff, 13 App. Div. 356, 
43 NYS 237; Hartman Vv. Lowen- 
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impose liability; 


structure which 


Stein, 90 Misc. 686, 154 NYS 205; 
Kuechenmeister v. Brown, 13 Misc. 
139, 34 NYS 180; Feingold v. Lef- 
kowitz, 164 NYS "394; Poole v. Pad- 
dell, 160 NYS 1082; Haskell v. Cut- 
ting, 159 NYS 669; Cottrell vy. Dim- 
ick, 1 NYSt 304. 

Pal —Stackhouse v. Vendig, 166 Pa, 
582, 31 A 349. 

Vt.—Mixer v. Herrick, 78 Vt. 349, 
62 A 1019. 

_[a] Dlustration—The owner of a 
city lot who has, with consent of the 
city authorities, constructed a vault 
under the sidewalk in front of his 
lot, is not responsible for injuries 
received by a pedestrian who falls 
into the vault on account of the 
breaking of the flagstone over it, 
where no actual negligence on the 
part of the lot owner is shown. Bab- 
bage v. Powers, 130 N. Y.. 281, 29 
NE 132, 14 LRA 398, 


66. W. B. Wood Co. v. Balsam, 
100 .N. J. 1.)-275, 126 A“ 480. 
[a] Ilustration. — A _ property 


owner is not liable for injuries to 
a truck coming in collision with a 
fire escape located on its building on 
the theory that it constitutes a pri- 
vate nuisance, where the fire escape 
was ordered placed by the depart- 
ment of labor under L. (1904) p 152, 
supplemented by LL. (1911) p 448 
§§ 3, 6, 11, and it was approved 
by the department after completion. 
W. B. Wood Co. v. Balsam, 100 N. 
J. Ln, 275, 126A (480: 

67. U. S.—Sanford v. White, 150 
Fed. 724, 80 CCA 390; Chicago v. 
Robbins, 2 Black 418, 17 L. ed. 298. 

Cal.—Jackson y. Leonardt, 57 Cal. 
A. 512, 207 P 500. 

Del.—Solomon v. Philadelphia, etc., 
Lage we 23 Del. 21, 77 A 970. 

C.—Dillon vy. Washington Gas- 
Light COonho. Deo 6e = 
0. 


Ill.— Alton, etc., Horse R., etc., 


v. Deitz,° 50 Tl. 210; 99 AmD., 509; 
Perry v. People’s Gas Light, etc., 
Cos l 119 ai eeAe asso 


Iowa.—Meggison v. James Maine, 
etce:, Co., 160 Iowa 541, 141 NW 1074; 
Edwards v. Hasel, 157 Iowa 416, 138 
NW 501. 

Ky.—Schmidt v. Newport, 184 Ky. 
342, 212 SW 113; Gnau v. Ackerman, 
166 Ky. 258, 179 SW 217. 

La.—Stern y. Davies, 128 La. 182, 
54 S 712. 

Mass.—Igo v. Cambridge, 208 Mass. 
571, 95 NE 557; Com. v. Morrison, 
197 Mass. 199, 83 NE 415, 125 Am 
SR 338, 14 LRANS 194. : 

Mich.—Hass v. Booth, 182 Mich. 
178, 148 NW 337. 

Mo.—Lattimore v. ‘Union Electric 


DLight,, etcs, Co; 128) Mor A. 737,706 
SW 543. 

N. H.—Manchester v. Quimby, 60 
IN Ha. 20: 

N. Y.—Babbage v. Powers, 130 
IN. 332815 29 IN 132514 aR AW 398: 
Francis v. New York Steam Co., 114 


N.Y. 380, 21 NE 988; Port Jervis 
v. Port Jervis, Hirst Nat. Bank, 96 
N. Y. 550; Mairs v. Manhattan Real 
Hst.. Assoc., 89 N. Y. 498; Clifford 
Viel Daim iSlewINee Ye lon; Jouphield sv. 
New, York, 101 App. Div. 581, 92 NYS 
204 (erection of banner pole); Devine 
v. Natjonal Wall Paper Co., 95 App. 
Div. 194, 88 NYS 704 [aff 182 N. Y. 
565 mem, 75 NE 1127 mem]; Flynn 
Vin ING Wa OLban Mila. aCo., 495 N.. Y. 
Super. 60; Hisman y. Consolidated ! 
Gas Co., 119 Mise: 726, 197 NYS 251; 
Hartman v. Lowenstein, 90 Mise. 686, 


154 NYS 205; Zorn v. New York, 
85 Mise. 45, 147 NYS 70; Grant v. 
Schilling, 170 NYS 102; Clarke v. 


Crimmins, 10 NYS 868. 
N, D.—Grand Forks vy. Paulsness, 
19 N. Dy 2938, 123 NW 878, 40 LRANS 


interferes with the use of the street.®* 
permission of the municipality to perform the act 
will not exempt the person from taking proper pre- 
cautions to prevent injury therefrom to persons 
using the street, 
tions are made,®® coalholes or other openings con- 
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But the 


67 as for example where excava- 


1158. 

Tex.—Houston City St. Co. 
Delesdernier, 84 Tex, 82, "19" SW 366: 
Melvin v. Kane, (Commn. A.) 277 SW 
374 [aff (Civ. A.) 265 SW 1061]; 
Houston Beit, etc., R. Co. v. Scheppel- 
man, (Commn, A.) 235 SW 206 [aft 
(Civ., A.) 203 SW. 1671) 

Vt.—Mixer v. Herrick, 78 Vt. 349, 
62 A 1019. 

W. Va.—Hill v. Norton, 74 W. Va. 
428, 82 SE 363, AnnCas1917D 489. 

Wis.—Fuhrmann v. Coddington En- 
ape esie Co., 156 Wis. 650, 146 NW 


Ont.—Howard v. St. Thomas, 19 
Ong. 719. 

Que.—Brousseau vy. Bourdon, 13 
Que. Super. 

[a] Tllustration.—A city ordinance 


authorizing planks to be placed across 
a sidewalk, in order to create a drive- 
way giving access to a building in 
process of construction, is no de- 
fense to an action for injuries sus- 
tained by one who tripped over a 
spike protruding from a plank. * Wile 
v. Los Angeles Ice, etc, Co., 2 Cal. 
ALVISO Sar Pat 

[b] Awnings. A municipal 
license to maintain an awning over 
a sidewalk is no license for it in a 
decayed and dangerous’ condition. 
Morris v. Barrisford, 9 Misc. 14, 29 
INDE Sia We 

[ec] Signs.—A person marianne 
a sign suspended above the sidewalk 


|is bound to exercise a very high de- 


gree of care which is not lessened 
by permission from the city. Hass 
v. Booth, 182 Mich. 173, 148 NW 337. 

Violation of ordinance or statute 
oa ee act permitted see infra 

1879. 

68. U. S.—Chicago v. Robbins, 2 
Black 418, 17 L. ed. 298; Robbins 
Nee ae 4 “Wall. 657, 18 L. ed. 

Ark.—Helena Gas Co, v. Rogers, 
98 Ark. 418, 135 SW 904; Southern 
Express Co. v. Texarkana ‘Water CO: 
54 Ark. 131, 15 SW. 361. 

Cal.—Fernald v. Eaton, 40 Cal. A. 
498, 180 P 944; Dow v. Oroville, 22 
Cal. A.) 225;, 034 P1977, 

D. C.—District of Columbia  y. 
Blackman, 32 App. 32; Washington 
Gas Light Co. v. Poore, 3 App. 127; 
Dillon v. Washington Gas-Light Co., 
Ss C6216. 

Ill.—Pfau v. Reynolds, 53 Ill. 212. 


Iowa.—Stevens vy. Citizens’ Gas, 
tr Co., 132 Towa 597, 109 NW 
Ky.—Endicott v. Triple-State Nat- 
ural .Gas, etc. Co., 76 SW 516,25 
KyL 862. 

La.—Rock v. American Constr. Co., 
nee La. 831, 45 S 741, 14 LRANS 
vo. 


Mass.—Dolan v. Charles J. Jacobs 
Co., 221 Mass: 256, 108 NE 939. 

Mo.—Reeves v. Larkin, 19 Mo. 192; 
Columbia v. Malo, (A.) 217 SW 625. 
Mont.—Robinson v. Mills, 25 Mont. 


Sihaby aay, ee velabe! 

Nebr.—Omaha Wi Philadelphia 
Morte., ete, Co., 788° Nebr. 629, 229 
NW 996. 

N. J.—Finegan v. Moore, 46 N. J. 
L. 602. 

N. Y.—Canandaigua v. Foster, 156 
N. Y. 354, 50 NE 971, 66 AmSR 575, 


41 LRA 554; Babbage v. Powers, 130 
N. Y., 281; 29 NE 132, 14 LRA 398; 
Charlock v. Freel, 125 N. Y. 357,.26 
NE 262; Kelly v. Doody, 116 N. Y. 
575, 22 NE 1084; Port Jervis v. Port 
Jervis Hirst. Nat, Bank, 96 N. “Y. 
550; McGuire v. Spence, 91 N. Y. 303, 
48 AmR 668; Clifford v. Dam, 81 N. 
Y. 52; Wasmer v. Delaware, etc, R. 
Co., 80 N. Y. 212, 36 AmR 608; Irvine 
v. Wood, 51 N. Y. 224, 10 AmR 603; 
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structed and maintained,®® building materials and 
machinery placed in the street, “OC or “poles and wires 
erected ;’1 and if such precautions are not taken or 
the opening or structure is allowed to become a 
nuisance, the person responsible for its existence 
The fact that permission to -an 


will be liable.?? 


Johnson v. Friel, 50 N. Y. 679; Sex- 
ton v. Zett, 44 N. Y. 480; New York 
Ven Cora) 133) ¥App.. Div, dds) EINES 
514; Wolf v. Third Ave. R. Co., 67 
App. Div. 605, 74 NYS 336; Wiley 
v. Smith, 25 App. Div. 351, 49 NYS 
934; Seneca Falls v. Zalinski,. 8 Hun 
571; McCamus v. Citizens’ Gas Light 
Co., 40 Barb. 380; Steivermann v. 
White, 48 N. Y. Super. 528; Crawford 
v Wilson, ete., Mfg. Co., 8 Misc. 49, 
28 NYS 514 [aff 144 N. ¥. 708 mem, 
39 NE 857 mem]; Peard v. Karst, 
10 NYS 468. 

Tex.—Houston Belt, etc,, R. Co. v. 
Scheppelman, (Commn, A.) 235 SW 
206" fafih iGOive eA 208. Swe sows 
Schawe v. Leyendecker, (Civ. A.) 269 
Sw 864. 

Eng.—Drew v. New River Co., 6 
Gx << P. 754, 25 ECL 678. 

. S.—Cox % Pre ae Scotia Tel. Co., 
Lta, BomNenS: 


Ont. ee eres v. Lindsay, 4 Ont. 
L. 448, 1 OntWR 492. 
[a] Tlustrations.—(1) A public 


service corporation which, under au- 
thority of law, takes up a pavement 
and digs a trench in the sidewalk 
for the purpose of laying water pipes, 
is liable for injuries caused by its 
negligence in doing the work. Drew 
v. New River Co., 6 C. & P. 754, 25 
ECL 6738. (2) Under Pol. Code § 4800 
subd 73, requiring a city street ex- 
cavated by the permission of the city 
authorities to be placed in as good 
condition as formerly existed by the 
person making the excavation, a 
water company authorized to make 
an excavation is negligent in failing 
to use the highest degree of care to 
fill the excavation in such a manner 
that it will not be rendered dangerous 
by the action of rain, frost, etc. Rob- 


aon Ve Mills, 25. Mont. 391, “65 P 
114. 
{[b] Leaving trench unguarded. 


(1) It is negligence for a person or 
corporation digging a trench, by per- 
mission of the municipality, to leave 
such trench unguarded overnight. 
Stevens v. Citizens’ Gas, etc., Co., 132 
Iowa 597, 109 NW .1090; Sexton-—-v. 
Zett, 44 N. Y. 430. (2) Privileges 
granted by a municipal corporation 
to a public utility company to make 
excavations in a sidewalk cannot au- 
thorize the company ‘to leave the ex- 
cavations so made unguarded and 
dispense with all precautions where- 
by those rightfully using the side- 
walk may be warned of their exist- 
ence. Rock v. American Constr. Co., 
120 La, 831, 45 S 741, 14 LRANS 653. 

69. U. S.—Robbins v. Chicago, 4 
Wall. 657, 18 L. ed. 427. 

Tl.— West Chicago Masonic As- 
soc. v. Cohn, 192 Ill. 210, 61 NE 4389, 
85 AmSR 327) 55 LRA 235: 

Iowa.—Edwards v. Hasel, U5 7 
Iowa 416, 138 NW 501. : 

Ky.—Hippodrome Amusement Co. 
Vv. Carius, 175 Ky. 783, 195 SW d3, 
LRA1918E 377; De Haven v. Dan- 
ville Gas Light Co., 150 Ky. 241, 150 
SW. 322. 

N. Y.—Canandaigua v. Foster, 156 
N. Y. 354, 50 NE 971, 60 AmSR 575, 
4 MURA "b54: ° Jennings: vivian 
Schaick, 108 N. Y. 530, 15 NE 424, 
2 AmSR 459, 20 AbbNCas 3824; Clif- 
ford v. Dam, 81 N. Y. 52; Matthews 
Va De NGrott,, is) WApph Div. 356) 143 
NYS 237; Whalen v. Gloucester, 4 
Hun 24, 6 Thomps. & C. 135; Rosen- 
holz v. Frank G. Shattuck Co., 112 
Misc. 468, 183 NYS 238; Hartman v. 
Lowenstein, 90 Misc. 686, 154 NYS 
205; Zelzer vy. Cook, 62 Misc. 471, 
115 NYS 173; Haskell v. Cutting, 159 
NYS 669. 

W. Va.—Hill v. Norton, 74 W. Va. 
428, 82 SE 363, AnnCasl1917D 489. 
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See also supra § 1870. 

[a] TNlustrations.—(1) Where an 
abutting owner at its own request 
was permitted to install a drinking 
fountain in the sidewalk and water 
supply box, which was uncovered ‘so 
that plaintiff in taking a drink at the 
fountain stepped into the box and 
was injured, the abutting owner was 
liable. Hippodrome Amusement. Co. 
Ve Cariuisy 175 UKiy iS sla oi SWVe ale, 
LRA1918H 377. (2) Liability will 
arise where a railing in front of an 
areaway of a building breaks while 
a child is sitting upon it, and the 
child is injured by falling into the 
areaway. Devine y. National Wall 
Paper Co., 95 App. Div. 194, 88 NYS 
704 [aff 182 N. Y. 565 mem, 75 NE 
1127 mem]. 

[b] Sidewalk elevator.—The li- 
eense from the municipality, pursu- 
ant to which a restaurant keeper 
constructed a sidewalk elevator in 
front of its building, merely made 
legal what would have otherwise been 
illegal and a nuisance, and the licen- 
see was under a duty to maintain 
it properly guarded, and to afford 
safe means for its operation. Rosen- 
holz v. Frank G. Shattuck Co., 112 
Mise. 468, 183 NYS 23. 


Kol Sidewalk grating.—Where de- 
fendant, the owner of a tenement 
house, was authorized to maintain 


a grating in the sidewalk, the struc- 
ture was not an absolute nuisance, 
but defendant was bound to keep the 
grating as safe as any other part 
of the sidewalk, and if it was unsafe 
it was a nuisance. Herman y. Jo- 
sephsohn, 188 App. Div. 1638, 176 
NYS 561 [aff 179 NYS 926 mem]. 

[d] Coalhole-—A coalhole in a 
sidewalk, left unguarded or without 
safe covering, is a nuisance, and all 
persons who continue it, or are in 
any way responsible for it, are liable, 
irrespective of negligence, for injury 
to a pedestrian. Zeller v. Cook, 62 
Mise, "4715. 115] NYS 173: 

[e] In Idaho, where a municipal- 
ity has provided under its charter 
for the care of its streets and has 
authorized the maintenance of cov- 
ered cellarways and sidewalks, the 
only liability resting on the property 
owner with reference to the care of 
such cellarways is that prescribed by 
the ordinance authorizing them. Lew- 
iia v. Isaman, .19 Ida. 653, 115 P 

70. Cal.—Jackson v. Leonardt, 57 
Cal, A. 512, 207 P 500. 

Iowa.—Meggison vy. James Maine, 
etc., Co., 160 Iowa 541, 141 NW 1074. 

Ky.—Gnau v. Ackerman, 166 Ky. 
258, 179 SW 217. 

Mass.—Igo y. Cambridge, 208 Mass. 
Be, | 95 NEL Sint 

Minn.—Boecher vy. St. Paul, 149 
Minn. 69,,182 NW 908. 

N. Y.—Seneca Falls v. Zalinski, 8 


Hun 571. 
sae eine tee v. Hess, 29 Pa. Super. 
[a] Rule applied.—(1) A. permit 


authorizing a contractor to use half 
of a street for materials and ma- 


chinery in the construction of a build- 


ing did not relieve it from the duty 
of exercising care, and hence where 
a pedestrian was killed by the neg- 
ligent operation of a cementebucket, 
a recovery would not be denied be- 
cause the tower in which the bucket 
was operated was located in the 
street, Meggison v. James Maine, 
etc., Co., 160 Iowa 541, 141 NW 1074. 
(2) A contractor holding a regular 
permit from the city authorities to 
use a concrete mixer in the street in 
connection with the construction of 
a building, although not a trespasser 


[§ 1878 


individual to excavate a street provided the kind’ 
of barriers to be used does not relieve the grantee 
from liability for injuries to travelers in case the 
barriers are unsuitable.”* 
is required,’* and failure to guard against accidents 
which cannot reasonably be foreseen is not negli- 


But only ordinary care 


upon the street, nevertheless owed 
the duty to place the machine so 
that it would not unnecessarily ob- 
struct travel or be likely to produce 
injury to those who, using reason- 
able care, might travel upon the , 


street. Jackson vy. Leonardt, 57 Cal. 
A. 512, 207 P 500. (3) Where a con- 
tractor, under a permit from the 


city, obstructed the side of a street 
with his engines and materials and 
laid a temporary walk around the 
obstruction for the public use, it was 
his duty to use ordinary care that 
the walk should be safe. Brentlinger 
v. Louisville R. Co., 156 Ky. 685, 161 
SW 1107. (4) In an action against 
a builder for negligence in stretch- 
ing a guy rope across a street so 
low that plaintiff was swept off his 
wagon by it and injured, an ordi- 
nance of the city regulating the 
height of such guys is not admis- 
sible, as the grant of a privilege 
by the city cannot exempt the builder 
from liability for injuries resulting 
from not stretching the guy high 
enough. Larson vy. Ring, 43 Minn. 
88, 44 NW 1078. 

{b] Frightening horses.—A con- 
tractor to construct a building, who 
obtains a permit from a city to erect 
and maintain a temporary engine 
house for the engine in a part of a 
street not closed to public travel, 
has no exclusive use of the street; 
but it must, in the operation of the 


engine, uSe reasonable care not to 
frighten passing teams. Igo v. 
Cambridge, 208 Mass. 571, 95 NE 
557. 


[c] Notice to travelers.—It is the 
duty of a person to whom a city 
has granted the right to place build- 
ing materials on a sidewalk and 
street to give notice of the ob- 
struction to persons traveling on the 


street. Blocher v. Dieco, 99 SW 606, 
30 KyL 689. 
[d] Guards and lights.—Where a 


municipal corporation authorizes one 
to deposit building material in one 
of its public streets, it is his duty 
to place proper guards or lights by 
night around the obstruction. Seneca 
Falls vy. Zalinski, 8 Hun (N. Y.) 571. 


71. Wolfe v. Hrie Tel. etc. Co., 
33 Fed. 820; Williams v. Louisiana 
Electric Light, ete, Co., 43 La. Ann. 


295, 88 S 988. 

[a] Necessary precautions.—No- 
tice of the tendency of timber to de- 
cay must be taken and examinations 
of poles made to see that they have 
not become dangerous. Williams v. 
Louisiana Plectrie Light, ete., Co., 43 
La. Ann. 295, 88 S 9388. 

Liability of telegraph or telephone 
company see Telegraphs and Tele- 
phones [37 Cyc 1639]. 


72. See cases supra notes 68-71. 
A hae Ottumwa v. Parks, 43 Iowa 
74, Helena Gas Co. v. Rogers, 98 
Ark. 4138, 185 SW 904; Jackson v. 


Leonardt, 57 Cal. A. 512) 207 P 500; 
Bailey v. Columbia Grocery Co., 73 
Ind. A. 58, 124 NE 784; Boecher v. 
St. Paul, 149 Minn, 69, 182 NW 908. 

[a] Rule applied.—(1) Where a 
company had a franchise to erect 
poles and wires in streets of a city 
to distribute electricity, it was only 
bound to exercise ordinary care in 
guarding excavations in the street 
for the erection of such poles to pro- 
tect persons using the streets and 
sidewalks from danger, and it was 
not absolutely bound to keep and 
maintain such an excavation in a safe 
condition from the time it was made 
until the street was restored to its 
former condition. Helena Gas Co. v. 
Rogers, 98 Ark. 413, 185 SW 904. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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gent.” 


ordered to be constructed within a 


owner, for the purpose of determining whether he 


has exercised due care, will not be 


ing the entire time allotted to complete the work 
if it might have been completed in less with rea- 


sonable dilgence.7® 
Presumption of permission. 
consent of a municipality to the 


are complied with.*® Thus where 


is not done in accordance with the terms of the. 


permit and injury is caused by 
ance, the person doing the work 


A license, authorizing defendant to dig up a street 


Where openings are left. 
process of construction of,a walk which has been 


The permission or 
construction and 
maintenance of a permanent opening in the side- 
walk may be presumed from lapse of time without 
objection,*? and such presumption may be rebutted.78 

Noncompliance with terms of permit. A license 
or permit to use or obstruct a street or sidewalk 
affords no protection to the licensee unless its terms 
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open during the 
certain time, the 


regarded as hav- 


[48 0.5.) 1117 


water only, does not authorize him to force steam 
into such drain or to interfere thereby with the 
rights and safety of travelers on the street.* 
Expiration of time limit. Where a fence is erected 
under a permit from the municipality to enable 
defendant to place building material in the street, 
the fact that the limit of time fixed in the permit 


for the obstruction had expired when the accident 


work in a street 


such noneompl- 
will be liable.®° 


and connect with a drain therein to carry off clean 


(2) Due care does not require a 
econtractcr having a permit to oper- 
ate a coucrete mixer in the street to 
erect a barricade around the mixer, 
which would have added to the ob- 
struction of the street and could not 
have served to give any better no- 
tice of the presence of the mixer 
than did the object itself. Jackson 
v. Leonardt, 57 Cal. A. 512, 207 P 
500. (3) A contractor engaged in 
erecting a building and authorized 
by the municipality to occupy a por- 
tion of the street and to lay a tem- 
porary walk around the obstruction 
is not liable to a pedestrian for in- 
juries caused by slipping on snow 
and ice formed by natural causes on 
such temporary walk. Boecher v. St. 
Paul, 149 Minn. 69, 182 NW 908. 

75. Nilan vy. Richmond County Gas 
Eight Cos iL App. ‘Div. 234) 37 NYS 
259. 

fa] Wustration.—A gaslight com- 
pany was lawfully digging a trench 
across a portion of the street, leav- 
ing sufficient space between the 
sidewalk and trench for the passage 
of the wagon in which deceased was 
riding. A workman threw out a 
shovelful of earth as the horses came 
opposite the excavation, causing them 
to shy, and as the driver pulled 
them back into place the rear end 
of the wagon, which had already 
passed the ditch, swerved against the 
eurb, throwing deceased out, and fa- 
tally injuring him. The driver had 
the brakes on as he passed the ditch, 
and at no time lost control of the 
horses. It was held that the com- 
pany was not negligent. Nilan v. 
Richmond Gaslight Co., 1 App. Div. 
234, 37 NYS 259. 

76, Independence vy. Jekel, 38 Iowa 
427 (an instruction susceptible of 
such construction is misleading). 

i te . S-—Robbins vy. Chicago, 4 
Wall. 657, 18 L. ed. 427; Chicago v. 
Robbins, 2 Black 418, 17 L. ed. 298. 

a tbs — Gridley We Bloomington, 68 Ill. 
47; Nelson v. Godfrey, 12 Ill. 20. 

Iowa.—Copeland v. Junkin, 198 
Iowa 530, 199 NW 363; Edwards v. 
Hasel, 157 Iowa 416, 138 NW 501. 

Ky.—De Haven y. Danville Gas 
Light Co., 150 Ky. 241, 150 SW 322. 

Minn.—Korte v. St. Paul Trust ‘Con 
+54 Minn. 530, 56 NW 246. 


Nebr.—Omaha Vv. Philadelphia 
Mortg., etc., Co. 88 Nebr. 519, 129 
Nw 996 


N. Y.—-Canandaigua v. Foster, 156 
INE Ne ere 50 NE 971, 66 AmSR 575, 
41 LRA 554; Jorgensen v. Squires, 
ae INGE SY. 280, 39 NE 373; Babbage 
v. Powers, 130 N. Y. 281, 29 NE 
132, 14 LRA 398; Jennings v. Van 
Schaick, 108 N. ai 530, 15 NE 424, 2 
AmSR 549, 20 AbbNCas 324; Mahoney 
v. New York, 145 App. Div. 884, 130 
NYS 602; Hart v. McKenna, 106 "App. 


Div. 219, 94 NYS 216; Se eet Vv. 
Butler, 76 App. Div. 10, NYS 
644; Tuebsing v. Buffalo, 61 Ge Div. 
14, 64 NYS 399; Feg, v. Collis, 17 
App. Div. 448, 45 NYS 282 [app dism 
158 N. Y. 704 mem, 53 NE 1130 mem]; 
Seneca Falls v. Zalinski, 8 Hun 571; 
Kuechenmeister v. Brown, 13 Misc. 
139, 34 NYS 180. 

W. Va.—Hill v. Norton, 74 W. Va. 
428, 82 SE 363, AnnCasl917D 489. 

78. Deshong v. New York, 176 N. 
Y. 475, 68 NE 880. 

[a] Thus, where statutes, and or- 
dinances enacted pursuant thereto, 
required that an application should 
be made by a property owner and 
that a permit should be issued in 
writing allowing the construction of 
vaults, and it appeared that there 
was an office in which records of all 
such applications and permits were 
filed and that a diligent examination 
failed to disclose a permit for the 
construction of the vault in ques- 
tion, the presumption of assent to 
the construction of such vault aris- 
ing from the previous acquiescence 
of the officials having the matter in 
charge was dispelled. Deshong  v. 
New York, 176 N. Y. 475, 68 NE 880. 

79. Bean vy. Maine Water Co., 92 
Me. 469, 43 A’22; Dalton v. Great At- 
lantic, etc., Tea Co., 241 Mass. 400, 
1350 NE 318; Com. vy. brie pete, 
Co, wt Bas 339506) AmD 4 (i) Zimmer 
‘v. Schmitt, 167 Wis. 430, 167 NW 
T39- 

[a] Awnings.—A license to main- 
tain such a structure as an awning 
over a sidewalk legalizes a form of 
obstruction which otherwise would 
constitute a nuisance, but affords no 
protection unless its ,terms are ob- 
served. Dalton v. Great Atlantic, 
ete., Tea Co., 241 Mass. 400, 135 NE 
318. 

[b] Mydrants.—A water company 
is liable for injuries from a hydrant 
placed near the middle of the walk, 
although it has authority to place 
the hydrant in the walk, unless it 
has authority to place it at that par- 
ticular place. Bean v. Maine Water 
Co., 92 Me. 469, 43 A 22. 

g0. District of Columbia v. Black- 
man, 32: App. (D. C.) 32; Zimmer v. 
Schmitt, 67 Wis. 430, 167 NW 739. 

{a] MIllustrations.—(1) A plumber 
digging a trench in a macadamized 
street for sewer connection, who 
failed to comply with the express re- 
quirement of his work permit that 
the trench be refilled with sand and 
crushed stone, but filled it with soft 


clay, was negligent, and liable for 
damages to an automobile which 
broke a wheel in a _ depression 


caused by the clay settling. Zimmer 
v. Schmitt, 167 Wis. 430, 167 NW 
739. (2) Where a pedestrian on’ a 
sidewalk falls into an excavation 


| 


happened did not make such obstruction wrongful, 
since it was one which defendant had the right to 
make without a permit.*? 

Permit granted without authority. A permission 
which the municipality had no power to grant will 
not afford protection.** 

Negligence of contractor. 
who, under a permit from the municipality, places 
obstructions in the street which create a dangerous 
condition, cannot relieve himself from liability by 
employing a contractor to do the work,®+ and if 
the contractor is negligent both he and the prop- 
erty owner and the municipality may become jointly 


An abutting owner 


made for the purpose of making 
sewer connections with houses in 
course of construction, the contrac- 
tor doing the work is liable for the 
resulting damages if the excavation 
was unguarded, and the permit issued 
to him required guards. District of 
Shean v. Blackman, 32 App. (D. 


) 32 

81. Smith v. Edison Electric Nlum. 
Co., 198 Mass. 330, 84 NE 434, 15 
LRANS 957. 

82. Gones vy. Illinois Printing Co., 
20D Le Atee De 

83. Hearst’s Chicago American v. 
Spiss, 117 Ill. A. 486; Chambers v. 
Ohio) Ey Ins. eetes Co., ie Diss sone 
12 Oh. Dee. (Reprint) 650; Holland 
v. Walkerville, 45 Ont. L. 455, 48 
DomLR 418. 

[a] Dlustrations.—(1) Where the 
ordinances of a city prohibit the sus- 
pension of a sign across a. public 
street, the suspension of a sign over 
a public street is unlawful, notwith- 
standing a permit authorizing it may 
have been granted. Hearst’s Chicago 
American v. Spiss, 117 Tll. A. 436. 
(2) In an action to recover for the 
death of a person, occasioned by the 
falling of a portion of the cornice 
work on a building being erected, 
which projected outwardly and a 
short distance over the line of the 
street, ordinances relating to the 
construction of buildings cannot be 
invoked, Since, as to any liability in 
a civil action, such ordinances have 
no controlling application; for the 
city has no authority, by an ordi- 
nance, to authorize a nuisance so as 
to protect a party from liability for 
it in a civil action, nor to subject 
the party to liability in a civil ac- 
tion for an act from which, but for 
the ordinance, no liability would 

Chambers v. Ohio 1. Ins) 
COL Dish esi. slo One Dec 
(Reprint) 650. (3) The Ontario Mu- 
nicipal Act (Rev. St. [1914] ¢ 1/92 
§§ 406a, 483) confers no power upon 
a municipal corporation to give a 
license to make excavations on a 
highway in the course of building 
operations by an abutting owner; and 
where the latter, on the assumption 
that the license gave him the right, 
did make such excavations, in con- 
sequence whereof a wall of the 
building fell in from the accumula- 
tion of water on the highway, the 
injury will be deemed occasioned by 
his own unlawful act and he has no 
recourse against the corporation, 
Holland v. Walkerville, 45 Ont. L. 
455, 48 DomLR 418. 

84. Girdzus v. Van Etten, 211 Ill. 
A. 524; Gnau v. Ackerman, 166 Ky. 
258, L79..SW 217. 

Liability for acts of independent 
contractors generally see Master and 
Servant §§ 1517-1569. 
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and severally liable.®® 


[§ 1879] c. Violation of Statute or Ordinance.*® 
Subject to the rules stated above whereby an abut- 
ting owner is declared not liable, 
of statute, for injuries arising from failure to re- 
pair a sidewalk,*’ or to remove snow and ice there- 
from,** even when such duties are imposed by 
statute or ordinance, it is the general rule that, 
where an act is done in violation of an ordinance®? 
or of a statute, it is negligence per se, or it may 


be regarded as a nuisance, for all 


85. Gnau v, Ackerman, 166 Ky. 
258, 179 SW 217. 


86. As constituting negligence 
generally see Negligence [29 Cyc 
436]. 

87. See supra § 1867. 


See supra § 1869. 

89. Cal.—Martin y. Shea, 182 Cal. 
130, 187 P 23; McKune vy. Santa Clara 
Valley Mill, etc., Co., 110 Cal. 480, 
42 P 980; Fernald’-v. Eaton, 40 Cal. 
A. 498, 180 P 944. 

Ga.—R. O. Campbell Coal Co. v. 
White, 140 Ga, 288, 78 SE 1009; 
Bensel Constr. Co. v. Homer, 2 Ga. A. 
369, 58 SE 489. 

Ill.— Girdzus v. Van Bitten, 211 Ill. 
AS 4, 

La.—McCloughry v. Finney, 37 La. 
Ann. 27. 

Mo.—Lindman v. Kansas City, 308 
Mo. 161, 271 SW 516; Ward v, Ely- 
Walker Dry Goods Bldg. Co., -248 Mo. 
348, 154 SW 478, 45 LRANS 550; 
McKee vy. Peters, 142 Mo. A. 286, 126 
SW. 255. 

N. C.—Stultz v. Thomas, 182 _N. C. 
470, 109 SE 361; Ridge v. High Point, 
176 N.C. 421, 97 SH 369. 

S. C.—Huggin v. Gaffney, 134 S. C. 
M14 032) SE 163.715 5 

Tex.—Keevil v. Ponsford, (Civ. A.) 
173 SW 518; Foley v. Northrup, 47 
Tex. Civ. A, 277, 105 SW 229;.Ship- 
pers Compress, etc., Co. v. David- 
son, 85 Tex. Civ. A. 558, 80 SW 1032; 
Browne v. Bachman, 31 Tex. Civ. 
A. 4380, 72 SW 622. 

[a] Tlustrations.—(1) Where an 
ordinance forbids vaults under side- 
walks unless covered with an iron 
cover, a property owner who main- 
tains such vault covered with a 
wooden cover is liable to a person re- 
ceiving injury caused by a defect 
therein. Barry v. Terkildsen, 72 Cal, 
Dears 1s PP 6o1,, 1, Ams. bbs) (2) A 
city may by reasonable ordinance 
limit the amount of space in the 
street to be occupied by building ma- 
terial, and a violation of such an 
ordinance is, as against a member of 
the public using the street for ordi- 
nary travel and injured thereby, per 
se wrongful and negligent. Bensel 
Constr. Co. v. Homer, 2 Ga. A. 369, 58 
SE 489. (3) A city ordinance re- 
quiring the roofing of the portion 
ef a sidewalk in front of a building 
jin process of construction renders 
the owner liable for injuries occur- 
ring by reason of their failure to 
roof, or which would not have oc- 
curred had the owner complied with 
the ordinance. Ward vy. Ely-Walker 
Dry Goods Bldg. Co., 248 Mo: 348, 154 
SW 478, 45 LRANS 550. (4) Where 
a railway terminal company had been 
granted a permit by the city to 
contruct a sewer, the company owed 
to the public the duty to see that 
the refilling was properly tamped, in 
compliance with an ordinance re- 
quiring the street ‘to be left in as 
good order as before. Houston Belt, 
etc., R. Co. v. Scheppelman, (Tex. 
Civ: A)) /203 SW 167. 

{[b] Failure to guard or light ex- 
cavation or obstruction.—Martin v. 
Shea, 182 Cal. 180, 187 P 23; Barton 
Iv. MeDonald, 81 Cal. 265, 22 P 855; 
Fernald v. Eaton, 40 Cal. A. 498, 180 
IP. 944: R. O. Campbell. Coal Co. v. 
White, 140 Ga. 283, 78 SE 1009; 
Wilson y. White, 71 Ga. 506, 51 AmR 
269 (where a municipal ordinance re- 
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which the person doing the act is liable,®* although 


in the absence 


consequences of 


quires the owners of materials form- 
ing an obstruction in a street to pre- 
pare and place lights thereon with 
such care and diligence as reason- 
ably to sécure their burning until 
daylight, such owner is liable to per- 
sons injured from failure to perform 
such duty, even though the lights 
were extinguished by an unknown 
cause); Girdzus v.. Van Btten, 211 
Ill. A. 524; Skinner v. Stifel, 55 Mo. 
Al 9s. 'Stultz°v.. Thomas, 7182 Nie: 
470, 109 SE 361; Keevel v. Ponsford, 
(Tex. Civ. A.) 173 SW 518 (leaving 
wagon loaded with bricks in street 
at night without red lights). 

[c] Maintenance of way around 
building material.—An ordinance, 
providing that when it was neces- 
sary to remove a Sidewalk, during 
the construction of a building, the 
person to whom the permit was 
granted must maintain a way for 
pedestrians as the superintendent of 
buildings might direct, was not inef- 
fective, as respected injury to a-pe- 
destrian passing around the building 
material, because the superintendent 
of buildings did not require substi- 
tute sidewalk to be constructed. 
Shafir v. Carroll, 309 Mo. 458, 273 
SW 755. 

[d] Failure to guard coalhole.— 
Where an ordinance required store- 
keepers to guard coal doors in side- 
walks when open, failure of the 
driver of a coke truck about to un- 
load through doors to warn pedes- 
trians they were about to be opened 
was negligence attributable to the 
storekeepers, although one of them, 
knowing the driver was there, 
lied on him to give warning. Cole 
Gs Durham, 176-N. C. 289, 97 SE 

{e] Lumber piled in street.—Mc- 
Kune v. Santa Clara Valley Mill, ete., 
Co., 110 Cal. 480, 42 P 980. 

[f] Ordinance held not violated.— 
Hirsch v. Remick Co., 88 Cal. A. 764, 
LETTE, STC: 

90. Georgia R. etc., Co. v. Tomp- 
kins, 138 Ga. 596, 75 SE 664;° An- 
derson vy. Feutsch, 31 Nev. 501, 103 
P 1018, 105 P 99; Shippers Compress, 
etc., Co. v. Davidson, 35 Tex. Civ. A. 
558, 80 SW 1032. 

[a] MTlustrations.—(1) The act of 
a compress company in building an 
inclined gangway from a+ platform 
on one side of the street to a plat- 
form on the other side without any 
authority from the city, and in such 
a way that it left a space of from 
but fifteen to twenty feet in width 
for the passage of horses and ve- 
hicles, being an obstruction of the 
street, and a violation of Pen. Code 
(1895) art 480, prescribing a fine for 
the willful obstruction of any street 
in an incorporated town or city, is, 
as to a person injured while using 
the highway at the place of the ob- 
struction, negligence per se, Shippers 
Compress, ete., Co, v. Davidson, 35 
Tex. Civ. A. 558, 80 SW 1082. (2) 
Where an abutting owner placed a 
catch basin in the edge of the side- 
walk, in violation of statute, a per- 
son injured by stepping in a hole in 
its covering may recover therefor 
from the owner without showing that 
the catch basin was negligently con- 
structed, it not appearing that he 
was wanting in ordinary care. 
Georgia R., etc. Co. v. Tompkins, 


fhere is no showing that the act of third persons 
did not contribute to the injury. 
it has been held that a violation of law does not 
constitute negligence per se, but is evidence of 
negligence,®? and may be sufficient to warrant a 
finding of negligence as a fact.®* But in any event, 
in order to create liability the violation of law 
must have been the proximate cause of the in- 
jury, and if the injury was one which could not 
reasonably have been foreseen as a natural result 


In some ecasez 


138 Ga. 596, 75 SE 664. 
91. Cal.—Barry v. Terkildsen, 72 
Cal. 254, 13 P 657, 1. AmSR 55. 


Ga.—Georgia R., etc., Co. v. Tomp- 


kins, 138 Ga. 596, 75 SE 664. 
Ill.—Pfau v. Reynolds, 53 Ill. 212. 
Ind.—McNaughton vy. Elkhart, 85 

Ind. 384. 

Md.—Owings v. Jones, 9 Md. 108. 
Mass.—Dalton v. Great Atlantic, 
etc., Tea Co., 241 Mass. 400, 135 NE 

318. See Salisbury v. Herchenroder, 

106 Mass. 458, 8 AmR 354 (injury to 

window by falling of sign erected 

in violation of law). 
And see cases supra notes 89, 90. 
92. Barry v. Terkeldsen, 72 Cal. 

254, 13 P. 657, 1 AmSR_ 55; Dalton 

v. Great Atlantic, etc., Tea Co., 241 

Mass. 400, 185 NE 318; Ward v. 

Ely-Walker Dry Goods Bldg. Co., 248 


Mo. 348, 154 SW 478, 45 LRANS 
93. Field v. Gowdy, 199 Mass. 568, 


85 NE 884, 19 LRANS 236; Fluker 
v. Ziegele Brewing Co., 201 N. Y. 
40, 93 NE 1112, AnnCas1912A 793 [cit 
Knupfle v. Knickerbocker Ice Co., 84 
N. Y. 488; McGrath vy. New York 
Cent. .eteg uw OOs a boau IN. we Yen comes 
Skelton v, Larkin, 82 Hun 388, 
ate 234 [aff 146 N. Y. 365, 41 NE 

Manney v. 
421, 99 NYS 

[a] Facts held to show negligence. 
—Manney v. Curtis, 113 App. Div. 
421, 99 NYS 288 (unguarded coal- 
hole). 

95. Del.—wNeely v. Peoples’ R. Co., 
27 Del. 457, 88 A 211 (failure to ob- 
tain. permit to excavate held imma- 
terial), 

Ind.—Cleveland, etc., R. Co. v. Wy- 
nant,..114 Ind. 525, 17 NE. 18, 75 
AmSR 644. : 

Mo.—Lindman vy. Carroll, 308 Mo. 
Levy, 201, SW 3522 

N. \C.—Ridge v. High Point, 176 
N.C. 421, 97.SE 369. 

Vt.—Prouty _v.. Pellett, 96 Vt, 53, 
TUG tA 378. 

Wash.—Frostman vy. Stirrat, etc., 
Inv. .Co.,, 65» Wash. 608, 118-P 742. 

[a] Rule applied.—Failure to 
place any other barriers along a 
sewer ditch across a street than three 
or four feet of dirt, which could be 
seen three hundred or four hundred 
yards, is not negligence, proximately 
causing damage to a vehicle running 
into a culvert in attempt to avoid 
the ditch, whether “light barricade’ 
required by ordinance refers. to 
weight or illumination, “barricade” 
being an obstruction or block to pre- 
vent passage. Schawe v. lLeyen- 
decker, | (Tex:,) 'Civa AS)2 269,00. 


864. 

] Violation of ordinance held 
proximate cause of injury.—(1) 
Frostman y. Stirrat, ete. Inv. Co., 
65 Wash. 608, 118 P 742. (2) Where 
abutting owner had a cellarway open- 
ing in a public sidewalk, which he, 
protected only by a light strip of 
slats, leaning at an angle against the 
building in flagrant violation of a 
city ordinance, he should have fore- 
seen that a pedestrian was likely to 
run against it, particularly at night, 
and push it out’ of the way, so that 
another pedestrian might readily fall 
into the opening. Rose v. Gunn Fruit 
Co., 201 Mo. A. 262, 211 SW 85. 

Generally see-infra § 1885. 


Curtis, 113 App. 
288. 


For later cases, developments and’changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1879-1880] 


of the violation, defendant will not be liable.®* 
Moreover, the act complained of in the particular 
case must have been within the purpose and scope 
of the statute or ordinance,®” and must have con- 
stituted a breach of duty which defendant, under 
such statute or ordinance, owed to the person in- 
Thus a violation of a sanitary ordinance 
requiring property owners to maintain covered re- 
ceptacles for refuse and papers is not neglgence 
per se as to a traveler whose horse becomes fright- 
ened by loose papers blown about the street,°® al- 
though the act of the property owner may as a 
matter of fact amount to negligence.' 

The customary violation of an 
ordinance or statute will not avail defendant as 


jured.°® 


Effect of custom. 


96. Sullivan v. American Cigar 
Co., 174 NYS 361, 

[a] Rule applied.—Although de- 
fendant violated an ordinance in plac- 
ing an ash can on the sidewalk, he 
could not have been expected to fore- 
see that any accident would happen, 
and so is not liable for injuries to 
a child, who ran into the can while 
at play, where, apart from the ordi- 
nance, no action would have lain. 
Sullivan v. American Cigar Co., 174 
NYS 361. 

97. Campbell v. Douthit, 170 Ark. 
358, 279 SW 1018; Cleveland, etc., R. 
Co. v. Wynant, 114 Ind. 525, 17 NE 
118, 5 AmSR 644; Sullivan v. Dal- 


las City. Nat. Bank, 27 Tex. Civ. A. 


359, 65 SW 39. 

[a] Statute or ordinance held in- 
applicable.—(1) A statute making it 
unlawful to leave a shaft, well, or 
“other opening’ uncovered applies 
only to instances where the opening 
is left permanently or indefinitely, 
and is inapplicable to a temporary 
opening during the progress of Sewer 
construction work (Crawford & M. 
Dig. § 3875). Campbell v. Douthit, 
170 Ark. 358, =279 > Sw; 1018. (2) 
Where the owner of a building abut- 
ting on a city sidewalk has obtained 
permission from the city to repair the 
building and lower the sidewalk, and 
under such permission has erected 
barriers to close the walk to the pub- 
lic, the measure of the owner’s duty 
to a person employed by another 
to make the repairs within the bar- 
riers must be determined by the 
common law, and not by a city ordi- 
nance requiring openings in the side- 
walk to be properly covered. Sulli- 
van v. Dallas City Nat. Bank, 27 Tex. 
Givi MeAa aD 9 a GO LSE oo. 

98. Bowen v. Smith-Hall Grocery 
Co., 141 Ga. 721, 91 SH 28, LRA1915D 


617; Zimmerman vy. Baur, il Ind. 
A. 607,. 39 NE 298. 

fa] Tlustration.—Fact that de- 
fendant, in digging a ditch along a 


public way, tapping a private sewer, 
violated a city ordinance intended to 
prevent the use of a public sewer 
without payment of an imposed tax, 
does not give a right of action to 
one whose horse was injured by the 
negligent doing of the work. Zim- 
merman v. Baur, 11 Ind, A. 607, 39 


NE 299. 

99. Bowen v. Smith-Hall Grocery 
Co., 141 Ga. 721, 91.SE 23, LRA1915D 
(aa d(e 

1. Bowen v. Smith-Hall. Grocery 
Co., supra. 


2. Shafir v: Carroll, 309 Mo. .458, 
274-SW 755; Stultz v. Thomas, 182 
N, Cc. 470, 109 SE 361. 

3. Kepperly v. Ramsden, 83 Ill. 


364. 

Contributory negligence -generally 

see supra §§ 1850-1863. . 

4. Liability: : 

As between landlord and tenant see 
Landlord and Tenant §§ 948, 949, 
951-956, 958, 968. 

For acts of independent contractors 
see Master and Servant §§ 1517— 


1569. 

5. U. S.—Mahoney v. Helena, 96 
Fed. 790... igs 

Colo.—McPhail v. Seerie Bros. 


MUNICIPAL CORPORATIONS 


eral, 


control.® 


Constr. Co., 68 Colo. 400, 191 P 108. 
erat ener v. Smith, 188 NW 

Ky.—Georgetown vy. Cantrill, 158 
Ky. 378, 164 SW 929. 

Me.—Staples v. Dickson, 88 Me. 362, 
34 A 168. 

Md.—Flynn y. Baltimore Canton 
Co., 40 Md. 312, 17 AmR 603. 

Miss.—Dahmer y. Meridian, 111 
Miss. 208, 71 S 321. 

Mo.—Searcy v. Noll Welty Lum- 
ber Co., 295 Mo. 188, 243 SW. 318, 
23 ALR 813; McMahon v. Joseph 
Greenspon’s Sons Iron, etec., Co., (A.) 
267 SW 83. 

N. J.—Ansbro y. Wallace, 100 N. J. 


E. 391, 126 A 426; Mann v. Max, 
oy Be J. Ex 9b OT WALA eed TAR 


N. Y.—English y. Brennan, 60 N. Y. 
609; Cinelli v. Van Holm Bakeries 
Co., 209 App. Div. 297,.205 NYS 266; 
Westfall v. Leamon, 198 App. Div. 


1, 189 NYS 211: Gottlieb v. New 
York, 164 App. Div. 225, 149 NYS 
589; New York v. Corn, 133 App. 


Div. 1, 117 NYS 514. Krauss v:.Rich- 
ard Carvel Co., 97 Misc. 646, 162 
NYS 402: Harrington v. New York 
Re Cose 1709 NYS* 822 'Scearpolla iv. 
Oliver Typewriter Co., 165 NYS 885. 

Wash.—Lautenschlager v. Seattle, 
77 Wash. 12, 137 P 323. 

Eng.—Chapman y. Fylde Water- 
works Co., [1894] 2 Q. B. 599. 

B. C-—Macpherson v. Vancouver, 
17 B. C. 264, 2 DomLR 283, 20 West 
LR 926, 1 WestWkly 1114. 

[a] Rule applied.—(1) A receiver 
of a water company cannot be held 
liable in damages for a personal in- 
jury received by a person in tripping 
and falling_over the top of a stop 
box which projected above the sur- 
face of the ground on the part of a 
street used for sidewalk purposes, 
where the box when constructed was 
placed flush with the surface of the 
sidewalk, as required by a city ordi- 
nance, and its projection was caused 
by the removal of the sidewalk from 
around it by some one other than the 


water company or its receiver. Ma- 
honey v. Helena, 96 Fed. 790. (2) 
A building contractor who, in com- 


pliance with an ordinance, erected a 
tizht board fence on the_ streets 
where the building was under con- 
struction, was not liable for injuries 
to’a bicycle rider who fell into an 
excavation made by a telegraph com- 
pany, located near where the street 
was partially obstructed by the fence. 
McPhail v. Seerie Bros. Constr. Co., 
68 Colo. 400, 191 P 103. 

[b] Public contractors.—(1) <A 
contractor with a city for the doing 
of concrete work on the street, who 
had neither touched nor taken con- 
trol of the sidewalk space, where a 
party fell in stepping from a cement 
walk to a plank walk six inches 
lower, was not liable. Lautenschlager 
Vv. aseattle, wu. .wash, 127 137 P* 323. 
(2) In action against a subway con- 
tractor for personal injuries from 
slipping on a gas pipe in the gutter 
along the subway excavation, that 
defendant had not yet assumed pos- 
session of, the excavation barred re- 
covery for plaintiff. Krauss v, Rich- 
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against its positive requirements.” 

Effect of negligence on part of plaintiff. Failure 
to secure a permit for an excavation as required 
by ordinance will not render the maker liable where 
the person injured has been negligent.® 

[§ 1880] d. Liability Dependent on Right, Title, 
or Control of Defect or Obstruction*—(1) In Gen- 
In order that liability may exist the obstruc- 
tion or defect must have been created by the person 
whom it is sought to charge or it must be within his 
A tangible and defined interest in the 
premises involved, coupled with the control thereof, 
is usually regarded as sufficient to impose lability 
upon a person as an abutting owner.® 
ity is prima facie upon the oceupier of the prem- 


Such labil- 


ane Carvel Co., 97 Misc. 646, 162 NYS 


_[c] Revocation of permit.—If a 
city revokes a permit to occupy a 
vault beneath the sidewalk, to per- 
mit construction of a subway, but 
the contractor does not assume con- 
trol of the vault, he is not liable for 
personal injuries caused by an open 
coalhole. Scarpolla v. Oliver Type- 
writer Co., 165 NYS 885. 

{d] bree! objects.—A person 
who is injure by a billboard or sign 
blowing over on him while he walks 
along a sidewalk cannot recover 
against a party who, by contract 
with the lessee of the lot on which 
the _board or sign stood, had the 
privilege of using it. Dahmer v. 
Meridian, 111 Miss. 208, 71 S 321; 
Reynolds vy. Van Beuren, 155 N. Y. 
120, 49 NE 7638, 42 LRA 129. 

[e] Shooting in street.—A_ black- 
smith who was induced by the county 
authorities to shoot anvils in a street 
on Armistice Day, but who left the 
anvils some time after the firing was 
begun and declined to continue the 
firing, was not liable for injuries 
subsequently sustained by a _ by- 
stander on shooting of an anvil by 


others. Heller v. Smith, (Iowa 
NW 878. . 5 ae 
{[f] Seller of coal depositing it in 


street owes no duty to the owner to 
put’ a light on it. Searcy v. Noll 
Welty Lumber Co., 295 Mo. 188, 243 
SW 318, 23 ALR 813. 

[g] Person originally causing ob- 
struction— Where contractors’ or- 
dered sand, but after it was un- 
loaded in the street, in front of 
where they were erecting a building, 
claimed that it was not the kind 
they had bought, and directed the 
seller to’ remove it, which was not 
done, and an accident occurred from 
its presence in the street, the con- 
tractors are liable for the injury, 
since they were primarily responsible 
for its being in the street. Rom- 
meney v. New York, 49 App. Div. 64, 
63 NYS 186. 

Persons 
through coalhole 
supra § 1865. 

6. Denver v. Solomon, 2 Colo, A. 
534, 31 P 507; Condon v. Sprigg, 78 
Md. 330, 28 A .395;. Irvine v. Wood, 
51 N. Y. 224, 10 AmR 603. 

[a] Tllustrations.—(1) In an ac- 
tion for injuries received by falling 
into an open area, evidence that de- 
fendant had the equitable and bene- 
ficial title to the property, and re- 
ceived the income, is sufficient to 
establish her liability, although the 
actual title was in another as trustee, 
Denver vy. Solomon, 2 Colo. A. 534, 
31 P 507. (2) Where two lots were 
conveyed to defendant without his. 
knowledge, and, on learning thereof, 
he refused to hold title thereto, and 
the grantor then presented him a 
deed to execute, which covered only 
one lot, defendant was chargeable 
with the liability which attached to 
the ownership of the lot, title to 
which remained in him for injuries 
received from a defect in the side- 
walk in front thereof. Condon v. 
Spriggs, 78 Md: 330, 28 A 395. 


delivering merchandise 
in sidewalk see 
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ises.’ But if the defect was not created by the 


abutting owner or occupant or was not within his 


control at the time of the injury, he will not be 
liable.§ Moreover, actual possession and control 
do not create liability unless there has been some 
wrongful act or neglect, or some omission of duty.® 

Liability for acts of invitees. An abutting owner 
may be liable for defects in a sidewalk caused by 
persons who oceupy the walk at his invitation.?° 

[§ 1881] (2) Abandonment or Surrender of Title 
or Control. When the presence or absence of dan- 
ger depends upon the subsequent conduct of a per- 
son to whom control is surrendered, the previous 
possessor may be exonerated;'! but where the dan- 
ger has been called fully into existence by one per- 
son, he cannot escape liability for the result of 
conditions that he has created and arranged to 
have continue, by stepping out of the control before 
the accident occurs.!?, Accordingly, where a public 
service corporation excavates a street for the pur- 
pose of laying gas mains and, after completing the 
work, fills up the excavation and leaves to the 
municipality, pursuant to municipal regulations, the 
duty of resurfacing the street, the city has sole 
control of the street thereafter, and the corpora- 
tion will not be hable for injuries resulting from 
failure of the municipality to resurface the street.!° 
So where a corporation, under a permit, makes an 
excavation in the street for the purpose of repairing 
its property and leaves the street in a safe con- 
dition, it is not lable for injuries to a traveler 
after a paving corporation, whose duty it was under 


7. Lowell v. Spaulding, 4 Cush. |165 
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from liability by abandoning his property.'® 


“188 1880-1881 


contract with the municipality to restore the pave- 
ment, has partially excavated the street prepara- 
tory ‘to replacing the pavement.1* But a company 
which, under municipal authority, digs a trench 
in the street and imperfectly fills it up will be 
liable for injury to a traveler notwithstanding the 
work has been approved of, and accepted by, the 
municipal authorities, as required by ordinance,” or 
has been taken over by the municipality pursuant 
to contract.16 So where a structure has been placed 
in the sidewalk or street for the convenience of 
abutting property, the owner cannot relieve himself 
from liability by abandoning the use of such strue- 
ture.!17 Nor can‘the owner of property placed in 
the street under license from the city relieve sees 
o it 
has been held that, where a lumber company de- 
livering lumber to a purchaser piled it on the side- 
walk in such a negligent manner that it subse- 
quently fell and injured a pedestrian, the fact that 
title to the lumber passed to the purchaser imme- 
diately on delivery did not relieve the lumber com- 
pany from hability.’® ; 
Discharge of water upon sidewalk. It hias been 
held that an abutting owner is not bound to con- 
tinue the use of a drainpipe on his building; that, 
where such pipe becomes defective, the owner’s 
failure to repair the same constitutes an abandon- 
ment of his purpose of so conducting the water; 
and that a pedestrian who has knowledge of such 
abandonment cannot recover for injuries sustained 
by slipping on ice formed upon the sidewalk from 


escape liability for injury to a trav- 


(Mass.) 277, 50 AmD 775; Brooklyn Liability of abutting owner gen-|eler from falling brick by surrender- 

Vv SB rookly ni City aR. Co.,. (47 Ne erally for injuries from defects not|ing control a few days before the 

475, 7 AmR 469. created by him see supra §§ 1866,| accident. Fidelity Title, ete., Co. v. 
8. Walker v. Marye, 94 Md. 1762, | 1867. Dubois Electric Co., 253 U. S. 212, 40 

51 A 1054; Davis v. Michigan Bell 9. Reynolds v. Strong, 103 NYS|SCt 514, 64 L. ed. 865 [rev 253 Fed. 

Tel. Co., 61 Mich. 307, 28 NW _ 108; | 106. 987, 165 CCA 668]. 

Costello v. Kansas City, 209 Mo. A. [a] Rule applied.—Where, in an 13. Covington v. Exterkamp, 158 


155, 232 SW-165. 
[a] Rule applied.—(1) An owner 
of property adjacent to a street is 


not liable “for injuries caused by a|that they were 


action for injuries to plaintiff, who 
fell into a coalhole in the sidewalk, 
defendants admitted in their answer 
in possession and 


Ky. 599, 165 SW 967. 
Liability of: 

Private contractor after completion 
of work see supra § 1865. 


water pipe, appurtenant to the prem- 
ises and belonging to him, extending 
above the level of the sidewalk, when 
the pipe was constructed by an- 
other, and when he has not the right 
to repair it. Walker v. Marye, 94 
Md. 762, 51 A 1054. (2) A person not 
owning the premises in which he has 
his office, and to whom therefore 
no duty accrues as to maintaining 
the adjacent sidewalk, does not, by 
lifting up a loose board in such side- 
walk and replacing it, become liable 
to one who steps on it thereafter, to 
his injury. Davis v. Michigan Bell 
Tel. Co., 61 Mich. 307, 28 NW 108. 
(3) A purchaser rejecting an iron 
beam, which the seller agreed to take 
back after delivering it on the pur- 
chaser’s lot for use in _ building 
thereon, and notifying the seller, im- 
mediately on discovering the removal 
of the beam to the sidewalk shortly 
after selling the lot, was not liable 
for subsequent injuries to a pedes- 
trian falling over the beam. Mc- 
Mahon v. Joseph Greenspon’s Sons 
fron, ete.; .Co.;..(Mo: A.) 267 SWi 88, 
(4) Where an offset in a sidewalk, 
by which a pedestrian was injured, 
was a few inches beyond defendant’s 
property, and was not caused by 
the driveway into his property, which 
was on the grade of the sidewalk, 
but by the sidewalk beyond his prop- 
erty being built above the established 
grade, and he had not control over 
the ‘city’s contractor who did the 
work, he is not liable for the injury, 
although he paid a bill presented by 
the contractor for extra work on ac- 
count of the driveway. Costello v. 
Kansas City, 209 Mo. A, 155, 232 SW 


control of the abutting building, but 
the evidence showed that they did not 
own the building, but were agents 
to collect rents, and hired the janitor, 
paid him, and rendered bills at the 
end of the month, such facts did not 
show any liability on the part of 


defendants. .Reynolds v, Strong, 103 
NYS 106. 
10. O’Dwyer v. ‘Northern Market 


Cou 24) ADD Ca) 18k. 

[a] MDlustration.—A market com- 
pany which has no authority to oc- 
cupy the sidewalk adjoining its mar- 
ket house for market purposes, but 
which nevertheless exercises domin- 
ion over the sidewalk for such pur- 
pose by inviting dealers and huck- 
sters to occupy it, and collects tolls 
from them according to the space 
they occupy, and undertakes in a 
lease of a store fronting on such 
sidewalk to have the sidewalk cleaned 
each day, is liable to a pedestrian 
who steps and falls on refuse veg- 
etable matter on the sidewalk and 
is injured, the occupation of the 
hucksters and dealers being the oc- 
cupation of the market company. 
O’Dwyer v. Northern Market Co., 24 


App. (D. C.) 81. 
1l. Fidelity Title, etc., Co. v. Du- 
boise Electric Co., 253 U. S. 212, 40 


Sct 514, 64 L. ed. 865 [rev 253 Fed. 
987, 165 CCA 668]. 

12. Fidelity Title, etc., 
bois Electric Co., supra. 

{a] Tllustration.—A person who, 
under a contract with another, sus- 
pends a political banner over a street 
by means of a wire cable attached 
to a chimney, which is pulled down 
by the cable during a storm, cannot 


Co. v. Du- 


Publie contractor ae jonas ee of 

work see supra § 1877. 

14. Kalas v. Oonaeliaeeen Tel., 
etc., Co., 211 App. Div. 280, 207 NYs 
145° [aff 240 N. Y. 683 mem, 148 NE 
736 mem]. 

15. Dillon v. Washington Gas- 
Pieht ‘Con seDiiCe.c62be 

16. Houston Belt; “etes, tk.» Cosme. 
Scheppelman, (Tex. ‘Commn, Ay) 235: 
SW 206 [aff (Civ. A.) 203 SW 167]. 

[a] Mlustration.—A terminal rail- 
way company, whi@h has constructed 
a sewer under a street, is not re- 
lieved from liability for personal in- 
juries to pedestrians from defects in 
refilling excavations because the city 
has taken over the sewer system, 
Houston Belt, ete., Co. v. Scheppel- 
man, (Tex. Commn. A.) 235 SW 206 
[aff (Civ. A.) 203 SW 167]. 

17. Wabasha v. Southworth, 54 


Minn. 79, 55 NW 818 (trapdoor). 
18. Nichols v. Minneapolis, 33 
Minn. 430, 23 NW 868, 538 AmR 56. 


[a] Mlustration.— Where wires of 
a telegraph company in a_ public 
street were broken by the weight of 
ice produced by water thrown on 
them by the city fire department in 
extinguishing a fire, and fell into 
the street, where they became partly 
imbedded in ice, and formed a dan- 
gerous obstruction, it was the duty 
of the company to remove the fallen 
wires within a reasonable time after 
notice, and it could not relieve itself 
from this duty by assuming to aban- 
don the property. Nichols v. Minne- 


apolis, 33 Minn. 430, 23 NW 868, 53 
AmR 56. : 
19. Cedarland v. Thompson, 200 


Mo. A. 618, 209 SW 554. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1881-1883] 


the drip of such defective pipe.”° 

[§ 1882] (3) Sale of Abutting Property. A prop- 
erty owner transferring title or possession in part 
only does not escape the duty of exercising reason- 
able care in regard to openings maintained by him 
in the street in front of his premises.24 Where the 
grantor of property fronting on the street erected 
a water box on the sidewalk which constituted a 
nuisance, and the grantee upon taking possession 
discontinued the use of the box and constructed an- 
other one in another place, the grantee was not 
liable for injuries resulting from a displacement of 
the cover of the old box.” So a purchaser of prem- 
ises from one who had without authority placed in 
the sidewalk a trapdoor with projecting hinges is 
not liable for injuries to one falling over the hinges, 
merely because he did not remove the door and 
oceasionally used it for the purpose for which it 
was originally intended.?* On the other hand it has 
been held that, where a sidewalk is so constructed 
or maintained as to constitute a nuisance or a dan- 
ger to persons lawfully using the walk, a subse- 
quent purchaser of the property allowing such 
eondition to continue without any effort to remove 
the danger is liable for injuries resulting there- 
from.** -The right to use the parking in front of 
a dwelling house and a fence surrounding the park- 
ing passes to a purchaser of the house as an ap- 
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purtenance to the land, and he may be liable to 
a pedestrian injured by a gate in the fence, which 


. was negligently allowed to swing outward over the 


sidewalk.*® 

Discharging water upon sidewalk.?° It has been 
held that, where, by reason of defects in the roof 
of qa building on abutting property, rain water is 
discharged upon the sidewalk, the owner’s lability 
as creator of the nuisance is not terminated by a 
sale of the property so as to relieve him from lia- 
bility for injury to a pedestrian from a fall on 
the ice formed by the freezing of the water.27 On 
the other hand the fact that the structure causing 
water to flow upon the sidewalk was maintained 
when defendant purchased the premises will not 
relieve him from lability for resulting injuries to 
a traveler.28 But where a purchaser of premises 
upon which is maintained a pipe discharging water 
from the roof for the accommodation of his and 
adjoining premises changes the flow and does not 
use the pipe for his own premises, but such pipe 
continues to discharge the water from the adjoining 
premises, he is not liable to a traveler on the side- 
walk who falls upon ice formed by such discharge, 
and is injured.”® ‘ 

[§ 1883] e. Concurrent Liability of Municipal- 
ity.°° A municipality may be jointly*! or jointly 
and severally** liable with defendant for an injury 


20. Cavanagh y. Hoboken Land, 
€ECER CG, MOR leNaeS. oh 1635 216550 107 
A 414, 5 ALR 933. 

“A person who assumes to protect 
others against injury which may re- 
sult to them from the exercise by 
him of a legal right in a legal man- 
ner, is under no obligation to con- 
tinue that protection indefinitely. He 
may abandon his purpose at his own 
will, and, having done so, is under 
no obligation to afford further pro- 
tection to third persons who have 
knowledge or notice of such abandon- 
ment. ... The .defendant had per- 
mitted the leader to become broken 
so that it no longer served the pur- 
pose for which it had been installed, 
and, although it had notice of this 
condition, it made no attempt to re- 
pair. Its failure to restore the leader 
was an abandonment, pro tempore, 
at least, of its purposes [purpose] 
to protect travelers along the side- 
walk against dangers resulting from 
the formation of ice caused by the 
freezing of water discharged from 
the roof. ... The defendant having 
abandoned its purpose at least tem- 
porarily of taking care of the flow 
of water by conducting it through 
the leader into the drain, and Mrs. 
Cavanagh [plaintiff] having knowl- 
edge of such abandonment, she is 
not entitled to recover against the 
defendant upon the theory that hav- 
ing once assumed to protect travelers 
using the sidewalk against danger 
from accumulating ice, it was under 
a legal obligation to her to continue 
that protection.” Cavanagh v. Ho- 
boken Land, etg., Co., supra. 

Effect of Sale of premises see infra 


§ 1882. 
Kirby v. Newman, 239 N. Y. 
470, 147 NE 69. 
22. Staples v. Dickson, 88 Me. 362, 


34 A 168. 
Ewing v. Hewitt, 27 Ont, A. 
296. 


[a]. Reason for rule.—“The soil 
and freehold of the highway were 
in the Crown, and-the defendant, as 
owner of the freehold of the adjoin- 
ing premises, except for the purpose 
of ingress and egress had no inter- 
est in the highway beyond the right 
of user qua highway which every 
member of the public enjoys. She 
did not create or place the alleged 
nuisance in the street, and acquired 
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no title to it or right to deal with 
it by becoming the owner of the ad- 
joining premises by a title derived 
from the person who had done so. 
It appears then to follow that there 
was no legal obligation upon her to 
remove it, and if not how can she be 
said to have maintained the nuisance 
by leaving it just as the person who 
made it had left it? The mere: fact 
that she occasionally used the cellar 
flaps in the way or for the purpose 
for which they had been formerly 
used, not repairing nor in any other 
manner actively keeping them up or 
increasing the nuisance arising from 
the fact of their existence carries the 
case no further against her.” Ewing 
v. Hewitt, 27 Ont. A. 296, 301. 

24. Newport v. Schmit, 191 Ky. 
585, 231 SW 54; Braelow v. Klein, 
£00 NSS. Te Loe tI6 Aa Osin Cside-= 
walk several inches higher than ad- 
joining walks is nuisance); Hill v. 
Norton, 74 W. Va. 428, 82 SE 363, 
AnnCas1917D 489. 

[a] Rule applied.—Where a tiled 
portion of a sidewalk laid as an ex- 
tension of theater lobby, ete., was 
not a nuisance when laid, but be- 
came such by failure to maintain it 
in a reasonably safe condition for 
public travel, a subsequent owner 
or lessee who appropriated the same 
to his own use in connection with 
the business and building is liable 
to one injured by a fall on the slick 
tiling, where such subsequent owner 
or lessee admitted its liability to 
maintain the walk, and it had oppor- 
tunity before the accident to have 
abated the nuisance. Newport v. 
Schmit, 191 Ky. 585, 231 SW 54. 

[b] Coalhole.—A grant of a lot 
on a city street vests title to a coal 
vault under, and an opening in, a 
pavement, although it does not ex- 
pressly include either, and subjects 
the grantee to liability for maintain- 


ing it in a condition dangerous to 

travelers. Hill vy. Norton, 74 W. Va. 

428, 83 SE 363, AnnCas1917D 489. 
25. Allen v. Linquist, 43 App. 

EDENC HPS 335 

P aan prac ae generally see supra 
275) DixbyarnvweLourper, 80) Nv Et: 

AVIS AIT i29 ALR M175; 


28. Hynes.v. Brewer, 194 Mass. 
435, 80 NE 5038, 9 LRANS 598; Lea- 
han v. Cochran, 178 Mass. 566, 60 NH 


382, 86 AmSR 506, 53 LRA 891, 

[a] Ilustration.—Where the owner 
of premises abutting upon a public 
crosswalk maintains structures in 
such way as to alter the natural 
drainage of his land and to discharge 
accumulated water upon the walk, 
causing ice to form there, he is liable 
for injuries to one falling thereon, 
although the structures were main- 
tained when he purchased the land. 
Hynes v. Brewer, 194 Mass. 435, 80 
ne rary LRANS 598. 

9. enzlick v. McCotter, 87 N. Y. 
122, 41 AmR 358. oir, 

30. Parties defendant 
§ 1989. 

Proximate cause of injury see infra 


§ 1885. 
by municipality 


see infra 


Recovery over 
against person causing defect re- 
ate in injury see Indemnity §§ 48, 

31. Geary v. Chicago, 161 Tl], A. 
461; Ridge v. High Point, 176 N. & 
421, 97 SE 369. 

[a] Tlustrations.—(1) 
lumber company, in violation of @ 
city ordinance, piled lumber in 2 
street in such close proximity to a 
railroad switch track that plaintiff’s 
decedent was pushed from a car 
and killed, the city and the lumber 
company were jointly liable for his 
death. Ridge v. High Point, 176 N. C. 
421, 97 SE 369. (2) If a stairway 
extending into and opening upon a 
public street is a nuisance, and an 
injury results to a pedestrian by rea- 
son thereof, the owner of the prop- 
erty to which such stairway is ap- 
purtenant is jointly liable with the 
municipality having control of the 


Where a 


eee Geary v. Chicago, 161 Tll. A. 
32. Gnau v. Ackerman, 166 Ky. 


258, 179 SW 217; Gregg v. Wilming- 
ton, H5bMN. ‘Cy 13) 7:0 IS) 10:70; 

[a] MTiustration.—Where an ob- 
struction is left in a street owing 
to the negligence of both contractor 
and a city, which proximately causes 
the death of plaintiff's husband, the 
contractor and the city are liable to 
plaintiff jointly and severally. Gregg 
Va Pai he Ae 155 SING Cy alse TOs Sky 

( 


1070. 

[b] Acts done with permission of 
municipality.—(1) Where an obstruc- 
tion placed in a street by a property 
owner with the permission of the 
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caused by a defect or obstruction. Where defendant 
would otherwise be charged with liability it is no 
defense that the municipality is also hable;** and, 
conversely, the municipality cannot defend on the . 
ground that some third person is also, liable.*4 

[§ 1884] f. Notice of Defect or Danger.*° Where 
a defect or obstruction was not due to the affirmative 
act of the person sought to be charged, and his re- 
sponsibility is for negligence only, in failing to 
remedy the defective condition, he is not lable for 
resulting injuries in the absence of actual or con- 
structive notice of such defect or obstruction,®® un- 
less he is negligent in not anticipating the danger 
So where a person whose 


and guarding against 1.97 
city made the street unsafe, the city 
and the property owner were jointly 
and severally liable for resulting in- 
juries. Gnau v. Ackernian, 166 Ky. 
258, 179 SW 217. (2). Where a city 
allowed a sidewalk to be used for 
the special benefit of a theater and 
its business, by reconstructing a part 
of it with smooth tiling for adver- 
tising purposes, this constituted an 
extra burden or servitude, and if it 
was in such an unsafe condition as 
to render the city liable for injuries 
sustained by a pedestrian falling 
thereon, the theater company was 
also liable, and was properly joined 
vee the city in the action. Schmidt 

. Newport, 184 Ky. 342, 212 SW 113. 

"33. Cal.—Dow v. Oroville, 22 Cal. 
IAS ED ellos Wey ods 


Ga.—Georgia R., etc., Co. v. Tomp- 
kins, 138 Ga. 596, 75 SE 664; Autry 
SE 752; Byne v. Americus, 6 Ga. A. 
48, 64 'SH! 285. 

Tl1.—McDaneld v. Logi, 143 Ill. 487, 

Iowa.—Calder v. Smalley, 66 Iowa 
219, 23 NW 638, 55 AmR 270. 

Ky. —Louisville v. Nicholls, 158 Ky. 

Me.—Tobin v. Portland, ete., R. Co., 
59 Me. 183,-8 AmR 415. 

Md.—-Rowe v. Baltimore, etce., R. 

Mass.—Field v. Gowdy, 199 Mass. 
568, 85 NE 884, 
Lowell v. Boston, etc., R. Corp., 23 

Mich._-Hass v. Booth, 182 Mich. 
173, 148 NW 337. 

Minn.—Landru v. Lund, 38 Minn. 

Mo.—Beane v. St. Joseph, 211 Mo. 
A. 200, 240 SW 840. 

N. H.—Elliot v. Concord, 27 N. H. 

N. Y.—Tremblay v. Harmony Mills, 
171 N. Y. 598. 64 NE 501; Davenport 
v. Ruckman, 37 N. Y. 568, 5 Transecr. 

N. C.—Conway v. Kinston, 169 N. C. 
577. 86 SE 524, LRA1916B 945. 

Oh.—Morris v. Woodburn, 57 Oh. 
1 Oh. A. 432, 18 Oh. Cir. Ct. N. S. 116, 
35 Oh. Cir. Ct. 134 [aff 92 Oh. St. 511 
mem, 112 NE 1084 mem]. ‘ 
154)Pa 566,25, Au 598): 250" Paict50, 
24 A 638, 16 LRA 554; Brookville 
Borough v. Arthurs, 130 Pa. 501, 18 
Brewst, 24. 

Tex.—Houston Belt, etc., R. Co. v. 
Scheppelman, (Commn. A.) 235 SW 

Vt.—Willard v. Newbury, 22 Vt. 
458. 

Wis.—Adlington, v. Viroqua, 155 

Ont.—MclIntyre v. Lindsay, 4 Ont. 
L, 448, 1 OntWR 492. 

[a] Failure of the municipality to 
safe condition is no defense in an 
action for damages against the per- 
son whose negligence caused the de- 
Scheppelman, (Tex. Commn, A.) 235 
SW 206 [aff (Civ. A.) 203 SW 167]. 

[b] Failure to guard excavation.— 


v. Southern R. Co., 220 GanvA: Buc 
32 NE 428. 
516, 165 SW 660. 
Co., 82 Md. 4938, 33 A 761. 
19 LRANS 236; 

Pick, 24, 34 AmD 33. 
538, 38 NW 699. 
204, 
A, 254. 
St. 330, 48 NE 1097; Mooney v. Hauck, 

Pa.—Gates v. Pennsylvania R. Co., 
A 1076; Philadelphia v. Weller, 4 
206 [aff (Civ. A.) 203 SW 167]. 
Wis. 472, 144 NW 1130. 
restore a sidewalk to a reasonably 
fect. Houston Belt, etc., R. Co. v. 
A company constructing a sewer is 
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liable for negligent failure to guard 
a trench, even though the city was 
also negligent in allowing a street 
light to be out at the time of the 
accident, Dow v. Oroville, 22 Cal. A. 
215, 134° P 197, 

[ec] Ice on sidewalk.—(1) Both 
the municipality and the property 
owner were liable if, through fault 
or carelessness of the property 
owner, rough ice accumulated upon 
a sidewalk, and the city, after it 
knew or by the exercise of ordinary 
care could have known of such ob- 
struction, carelessly failed to remove 
it. Beane v. St. Joseph, 211 Mo. A. 
200, 240 Sw 840. To same effect 
Field v. Gowdy, 199 Mass. 568, 85 
NE 884, 19 LRANS 236; Tremblay 
v. Harmony Mills, 171 N. Y. 598, 64 
NE 501. (2) Where abutting owners 
released waters from their premises, 
so that they flowed into a: conduit 
under a sidewalk, the fact that the 
municipality was guilty of negligence 
in failing to remove obstructions 
from the conduits is no defense 
to an action against the abutting 
owner by one injured by falling upon 
ice resulting from overflow of the 
conduit. Adlington v. Viroqua, 155 
Wis; 472, 144 NW 1130. 

34. See supra § 1775. 

35. Notice to: 

Landlord out of possession see Land- 

lord and Tenant § 958. 
Municipality ere its liability see 

supra §§.1819-1832. 

Statutory notice to abutting owner 


ae ee to repair see supra 
Sait ‘ 
36. Cal.—Stockton Auto. Co. v. 


Confer, 154 Cal. 402, 97 P 881; Frassi 
v. Aas oe ae 122 Cal. 400, 55 P-£389, 
T7 
Del.—Solomon v. Philadelphia, etc., 
Rit. Coy :23- Dely 21; 0 77 AF9TOE 
Ky.—Von Almen v. Louisville; 180 


Ky. 441, 202 SW 880; Bosler Hotel 
hoe v. Speed, 167 Ky. 800, 181 SW 
645. 

La.—Ackerly v. Sullivan, 34 la. 
Ann. 1156. 

Mass.—Feldberg v. Miller, 217 
Mass. 81, 104 NE 485. 


Mo.—Lampert v. Laclede Gas-Light 
Co., 2 SW 842. 

N. Y.—Gottlieb v. New York, 164 
App. Div. 225, 149 NYS 589; Keating 
v. Metropolitan St. R. Co., 105 App. 
Div. 362, 94 NYS 117; Brady _v. 
Shepard, “49 App. Div. 24, 58 NYS 
674; Miners v. Ausfresser, 99 Misc. 
236, 165 NYS 691 [rev on other 
grounds 101 Misc. 394, 167 NYS 171; 
Kosters v. Auburn Nat. Bank, 62 
Mise. 419, 116 NYS 647; Cocheo v. 
Degnon Contracting Co., 178 NYS 345; 
Ornstein v. Unterman, 159 NYS 636; 
Maldosky v. Germania Bank, 127 NYS 
292; Cottrell v. Dimick, 1 NYSt 304. 

Pa.—Beck v. Germantown Cricket 
Glub, 228 Pa, 173, 77 A448. 

[a] Mlustration.—A suit for in- 
juries resulting from falling over a 
piece of scantling which stretched 
across a banquette of a street, with 
one end resting on a doorsill of a 
house in charge of defendant, cannot 
be sustained in the absence of proof 
that defendant or his employees 
placed the scantling there or knew 
of its being so placed. Ackerly v. 


For later cases, developments and changes in the law see -umulative Annotations, same litle, page and note number, 


terruption of 


‘planks, 


i — [§§ 1883-1884 


duty it is to guard an obstruction places proper 
guards or lights, but they are removed without his 
fault, he is not liable for injury occurring before 
he could have discovered or remedied the situation 
in the exercise of ordinary care.** 
son is negligent in failing to guard against such 
act, or neglects to replace the guards or lights after 
reasonable opportunity to discover their absence, 
he’ will be liable.*® 
whose active agency has created a nuisance or 
brought about a dangerous condition in the street 
is bound to take cognizance of the natural con- 
sequence of his own wrongful or negligent act, and 
the rule requiring notice of defect is not applica- 


But if such per- 


On the other hand a person 


Sullivan, 34 La. Ann. 1156. 

[b] Coalhole.—If a sidewalk coal- 
hole, constructed with consent of the 
municipality, is safely built, any in- 
its safe condition, 
unless caused by the person in con- 
trol or brought to his attention, must 
have existed for a time sufficient to 
charge him with notice before he 
can be held liable for resulting in- 
Hp a tee Poole v. Paddell, 160 NYS 


[ec] Falling objects.—Where boys 
built a playhouse upon the roof of a 
building, and let boards hang near 
the edge of the roof over a street, 
and a third person let one slip, strik- 
ing a woman in the street, the owner 
of the building was not liable, there 
being no evidence that he had knowl- 
edge of or could anticipate these acts 
of third persons. Feldberg v. Miller, 
217 Mass. 81, 104 NE 485. 

[d] Defective planking covering 
subway.—A contractor for the con- 
struction of a subway under a city 
street, working under direction and 
approval of the publie service com- 
mission and in accordance with sound 
engineering practice, is not liable for 
injuries due to a defect in a plank 
used to cover the excavation, which 
was not visible or apparent, where 
he had no notice of the defect, actual 
or constructive. Schmidt v. New 
York, 179 App. Div. 667, 167 NYS 23 


[aff 228 N. Y. 572 mem, 127 NE 921 
mem]. 
[e] Notice held sufficient.—A re- 


quest made by a policeman to the 
owner of a quarry encroaching on an 
alley to guard the quarry so as to 
prevent injuries to pedestrians, al- 
though not within the officer’s au- 
thority, was sufficient to show notice 
to the owner of the danger. O’Brien 
v. Heman, 191 Mo. A. 477,177 SW 805. 

37. Hunt v. St. Louis, "278 Mo. 213, 
211 SW 673; Kampmann y. Rothwell, 
(Tex. Civ..A.) 107 SW 12 WPA OX op. <b a4 
a Scotia Tele Coy Ltd y 35 N.S. 


38. Stockton Auto, Co. v. Confer, 
154 Cal. 402, 97 P 881; Pray v. Werks- 
man, 80 N. J. L. 561, 79 A 274; Ray+ 


mond vy. Keseberg, ‘91 Wis. 191, 64 
NW 861. 
[a] Public contractors.—Stockton 


Auto. Co. v. Confer, 154 Cal. 402, 97 
P 881. 

Removal affecting liability of mu- 
nicipality see supra § 1838. 

39. Hunt v. St. Louis, 278 Mo. 
213, 211 SW 673; Beck v. Hood, 185 
Pa, 32, 39 A 842; Cox v. Nova Scotia 
Tell -Coyo Ltd; 35 N. S. 148. 

[a] Temporary absence of watch- 
man.—A telephone company which 
makes an excavation from its prem- 
ises into the street, and guards the 
same only by a row ‘of empty barrels, 
with planks stretching from one to 
the other and lights attached to the 
is liable for an injury to 
one who falls into the excavation, 
without contributory negligence, at 
a time when the barriers have been 
removed by a third person during 
the temporary absence of a watch- 


man. Cox v. Nova Scotia Tel. Co., 
Ltd., 35 Ni, Si 48. 
[b] Public contractors.—Hunt v. 


St: Louis. 278 Loy paras 211 SW 673. 


§§ 1884-1885] 


ble,#° even though the statute requ 
municipality ;#1 and in any event 


charge such a person with negligence that he might 
by the exercise of due care have known of the 


danger.** So a publie contractor 


sidewalk and replaces it with boards is chargeable 


with knowledge of a defect in the ¢ 


for a defect arising thereafter from use he is not 
lable unless he had actual or constructive notice 


of its existence.44 An abutting 
who owns or controls and uses a 


opening in the street or sidewalk is chargeable with 
knowledge of defects which he might have known 
by the exercise of due care,* and it is not neces- 


sary that such defect should have 


as to be evident to all passers-by.*® 


implied where a defect has existed 


of time that defendant by the exercise of due care 
could have known of its existence ;** and it has been 
held that notice of a defect in a sidewalk should 
be imputed to the abutting owner within a much 
less time than is necessary to charge a munici- 


40. U.S.—Kern v. Thompson-Star- 
rett Co., 182 Fed. 511. 

Ark.—Southern Express Co. v. Tex- 
arkana Water Co., 54 Ark. 131, 15 SW 
361. 

Kan.—Topeka v. Central Sash, etc., 
Co., 97 Kan> 49, 154 P 232. 

Mass.—Howard vy. Central Amuse- 
ment Co., 224 Mass. 344, 112 NE 857, 
AR. E95. 


Minn.—Isham v. Broderick, 89 
Minn. 397, 95 NW 224, 
N. Y.—laks v. Kisselstein, 168 


NYS 608; Marmer v. Richard Carvel 
Co; Ines 2167 -NY,8.4850¢ 

Wis.—Cairneross v. Pewaukee, 86 
Wis. 181, 56 NW 648. 

[a] Rule applied.—(1) To fix the 
liability of a waterworks company 
which left a street in dangerous con- 
dition after laying the water mains, 
it is not necessary that it should 
have had notice of the dangerous 
condition of the streets. Southern 
Express Co. v. Texarkana Water Co., 
54 Ark. 131, 15 SW 361. (2) Where 
a person exercises his right of mak- 
ing an excavation in a street, the 
obligation to use diligence in protect- 
ing passers-by is imperative so long 
as the excavation exists; and there- 
fore notice that it is not sufficiently 
protected is not a condition of legal 
responsibility for injuries from the 
excavation, although the right is ex- 
ercised by means of a contract made 
with other persons. Flynn y. New 
York El. R. Co., 49 N. Y. Super. 60. 

[b] In California the statute, re- 
quiring notice from the board of pub- 
lic works to the abutting owner that 
-a sidewalk is in a condition requir- 
ing repairs, does not apply to defects 
in light wells maintained over an 
area or vault in the sidewalk for 
the sole and exclusive benefit of the 
owner, especially where their condi- 
tion rendered them in the nature o 
a nuisance. Monsch vy. Pellissier, 187 


Cal. 790, 204 P 224. 

41. Cairncross v. Pewaukee, 86 
Wis. 181. 56 NW 648. 

42. O’Brien v. Union Tel. Co., 228 


Mich. 156, 199 NW 671, 672 [cit Cyc]; 
Schmidt v. New York, 179 App. Div. 
667, 7,167 NYS 23 [aff 228: N.Y. 572 


mem, 127 NE 921 ore tee Roberts v. 
Mitchell, 21 Ont. A. 43 
[a] Where a oe overhanging 


ae sidewalk falls because nails hold- 
ing it have become loosened by de- 
cay, an abutting owner is liable for 
injury to a passer-by without proof 
of knowledge on the owner’s part of 
the dangerous condition of the cor- 
nice, the defect being one which could 
have been ascertained by reasonable 
inspection. Roberts v. Mitchell, 21 
Ont. A> 433. 

43. Maloney y. Bradley Contract- 
ing Co., 84 Misc. 452, 146 NYS 242. 

44. Maloney v. 


Bradley Contract- | 
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ires notice to the 
it is sufficient to 


who tears up a 
onstruction,*® but 


to the tree.*® 
owner or person 
coalhole or other 


been so notorious 
Notice may be 


for such a length | the injury.®? 


ing the injury, 


ing Co., supra. 

45. Mass.—Stevenson y. Joy, 152 
Mass. 45, 25 NE 78. 

Minn.—Latell v. Cunningham, 122 
Minn. 144, 142 NW 141. 
rie Mo,—Jegglin v. Roeder, 79 Mo, A. 

N. Y.—Irvine v. Wood, 51 N. Y. 
224, 10 AmR 603. F 

Pa.—Posey v. Western Pennsyl- 
vania Nat. Bank, 243 Pa. 568, 90 & 
363; McLaughlin v. Kelly, 230 Pa. 
251, 79 A 552, 50 LRANS 305. 

{aJ] Illustration.—Where an _  in- 
jury arose from the fact that a cover 
of a coalhole was not fastened, it 
is not necessary that defendant 
should have known that it was not 
fastened, if by due care he might 
have known it. Stevenson v. Joy, 
152 Mass, 45, 25 NE 78. 

46. Dickson vy. Hollister, 123 Pa. 
421, 16 A 484, 10 AmSR 533. 

47. Birch v. Charleston Light, etc., 
Co., 113 -Ill. A. 229; Von Almen Vv. 
Louisville, 180 Ky. 441, 202 SW 880; 
Stevens v. Walpole, 76 Mo. A. 213% 
Sehmidt v. New York, 179 App. Div. 
671, 167 NYS 25 faff 228 N: Y¥. 573 
mem, 127 NE 921 mem]; Cocheo v. 
Deenon Contracting Co., 178 NYS 345; 
Maldosky v. Germania Bank, 127 NYS 
292 


[a] Constructive notice to abutting 
owner of defect not chargeable until 
after lapse of reasonable time from 
occurrence of such defect. Maldosky 
vy. Germania Bank, 127 NYS 292. 

[b] Knowledge not. shown. — 
Knowledge of a sewer connection 
with a culvert in a street cannot be 
jmputed to abutting owners where 
it had been there only about six 
months, and was not wpon or visible 
from their property, and it is not 
shown that during that time they 
had opportunity to discover it. Von 


f| Almen v. Louisville, 180 Ky. 441, 202 


Sw 880 

43. McLaughlin v. Kelly; 230 Pa. 
251, 79 A 552, 50 LRANS 305. 

Time of existence of defect as af- 
fecting liability of municipality see 
supra §§ 1824, 1825. 

49. Weller v. McCormick, 52 N. J. 
L. 470, 19 A 1101, 8 LRA 798. 

50. Violation of statute or ordi- 
nance as proximate cause see supra 
§ 1879 notes 95, 96. 


51. See Negligence [29 Cyc 488]. 

52. See supra §§ 1839-1845. 

53. Mo.—Lindman y. Altman, 308 
Mowe S75) PZ aS Nii Le * Ol Barawave 


Laclede Gas Light Co., 244 Mo. 395, 
148 SW 884 [rev 131 Mo. A. 428, 
110 SW 642];*Daneschocky v. Sieble, 
195.Mo. A. 470, 193 SW 966. 

N. Y.—Gaebler yv. Gallo, 198 N. Y. 
344, 91 NE 787; Zorn v.. New York, 
85 Mise. 45, 147 NYS 70; Kurlan- 
chick v. Sklamberg, 56 Misc. 473, 107 
NYS 117. 


[§ 1885] g. Proximate Cause of Injury.°° 
the ease of negligence generally,°! and of negligence 
by a municipality in respect of defects or obstrue- 
tions in the street or way,” in order to recover 
against an abutting owner or other person causing 
defects or obstructions the negligence of the de- 
fendant must have been the proximate cause of 
If other causes, 
defendant nor the injured person is responsible, 
coneur with the negligence of defendant in produce- 
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pality with notice.‘8 

Dangerous condition of trees. The owner of prop- 
erty in a city, whose title extends to the middle of 
the street, is chargeable with notice that he is the 
owner of a tree planted on the sidewalk in front of 
his property, and of his liability as such for in- 
juries to wayfarers occasioned by his allowing it 
to become dangerous, where the city makes no claim 


As im 


for which neither 


but without defendant’s original 


negligence the injury would not have occurred, de- 
fendant willbe liable.°* 


As otherwise stated, where 


N. D.—Grand Forks y. Paulsness, 
fie = D. 293, 123 NW 878, 40 LRANS 

5 

Pa.—Thubron v. Dravo Contracting 
Co., 238 Pa. 443, 86 A 292, 44 LRANS 
699, AnnCas1914C@ 252. 

Utah. —Davis v. Mellen, 55 Utah 9, 
182.P 920.7, ALR 1193. 

And see cases infra this section. 

54. Iowa.—Holmquist v. CG L. 
Gray Constr. Co., 169 Iowa 502, 151 
NW 828. 

Mass.—Field v. Gowdy, 199 Mass. 
568, 85 NE 884, 19 LRANS 236. 

Minn.—Korpi v. Oliver Iron Min. 
Cofb at SiMinns525,0131 SNe Sree 

Mont.—Smith y. Bonner, 63 Mont. 
571, 208 P 603. 

Vt.—Murray v. Nelson, 97 Vt. 101, 
122' A 519: 

Wis.—Pisarke v. Wisconsin ‘Tun- 
pets etes. Coun LT4 Wiss i3iZ7, e183ah NeW; 


[a] Illustration.—Where defend- 
ant construction company was neg- 
ligent in operating its engine plant 
in the street inside of a construction 
house causing steam to escape into 
the street, in that it made travel on 
the public highway dangerous, the 
negligence of one who drove an 
automobile through such steam to 
plaintiff’s injury and that of the 
construction company concurred in 
causing the injuries complained of, 
and the automobile driver’s act was 
not an intervening cause breaking the 
causal connection between defendant 
company’s act and the injuries to 
plaintiff. Pisarke v. Wisconsin Tun- 
nel, etc., Co., 174 Wis. 877, 183 NW 


164. 

Snow and ice.—(1) Where an 
owner collected surface water in an 
artificial course and poured it on a 
sidewalk, where it froze into a ridge, 
the fact that there was a gully in 
the sidewalk into which the water 
flowed and froze, and that but for 
the defect the water would have run 
off, did not prevent recovery from 
the owner for injuries to a pedes- 
triau slipping on the ice, provided 
the owner, in the exercise of ordi- 
nary prudence, had notice that the 
water, in conjunction with the de- 
fect in the walk, would produce a 
dangerous condition, Field v. Gowdy, 
199 Mass. 568, 85 NE 884, 19 LRA 
NS 236. (2) Nor is it material that 
some of the ice may have been 
formed by water coming from a 
source beyond the owner’s control. 
Hynes v. Brewer, 194 Mass. 435, 80 
NE 503, 9 LRANS 598. (3) Where 
water pipes on defendant’s premises 
froze and burst and the water flowed 
upon the sidewalk, where it froze, 
defendant was not relieved of re- 
sponsibility to one slipping on the 
ice because a tenant cut the pipe 
and increased the flow, if the in- 


Ly 
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there is an intervening cause which might have 
been foreseen as the natural and probable result 
of the original negligence, and the injury would not 
have been produced by the intervening cause with- 
out such negligence, the original negligence is re- 
garded as the proximate cause,°> although the pre- 
cise manner in which the accident occurred could 
But if the intervening 
act of a third person constitutes an independent and 
efficient cause, and the result cannot be said to be 
the natural and probable consequence of the primary 
cause, or one which ought to have been anticipated, 
the intervening act will be regarded as the proxi- 


not have been foreseen.°® 


mate cause.>? 


Frightening horses. The rules in some jurisdictions 
that, where a horse becomes frightened by some- 
thing for which the municipality is not responsible 


jured person slipped on ice formed 
by the water that flowed out before 
the tenant interfered, although the 
latter’s acts contributed to the dan- 
gerous condition. Murray v. Nelson, 
MOV, OL, 22) “AS br Oe 

[c] That a natural cause may 
have contributed with defendant’s un- 
lawful or negligent act in the mainte- 
nance of an awning or sign over a 
sidewalk does not relieve it from lia- 
bility. Dalton v. Great Atlantic, ete, 
Tea Co., 241 Mass. 400, 185 NE 318; 
Salisbury v. Herchenroder, 106 Mass. 
458, 8 AmR 354, 

[d] Violent storm contributing to 
injury.—Where an abutting property 
owner was negligent in maintaining 
a cesspool under the street over 
which a tree was growing, and the 
tree was blown down upon a traveler 
in the street during an extraordi- 
nary storm, the character of the 
storm does not relieve defendant 
from liability where the evidence 
showed that notwithstanding the vio- 
lence of the wind the tree would 
not have been blown down on the 
traveler except for the negligence of 
defendant. Smith v. Bonner, 63 Mont. 
571, 208 P-603. 

55. U. S.—Citizens’ Gas, etc., Co. 
v. Nicholson, 152 Fed. 389, 81 CCA 
515. 

Ga.—Bonner v. Standard Oil Co., 
22 Ga. A. 532, 96 SE 573. 

Mich.—Ignaszak v. McCray Refrig- 
erator Co., 221 Mich. 10, 190 NW 756. 

Mo.—Shafir v. Sieben, 233 SW_ 419, 
17 ALR 6387; Rose v. Gunn Fruit 
Co., 201 Mo. A. 262) 201 SW 85; 
Daneschocky v, Sieble, 195 Mo. A. 
470, 198 SW 966. 

Oh.—Warren First Nat. Bank v. 
Gillen}}:72Oh>eCir: 1CtiANIsSh. 33; 127 
Obs (Cir Cu 609: rae 

[a]. Illustrations.—(1) Plaintiff, a 
fire department chief, while riding 
to a fire at night was thrown from 
his vehicle, which was driven by a 
fellow fireman, against a pile of 
freshly excavated earth in the street. 
The earth from the excavation had 
been mostly placed on the west side 
of the street, which ‘had been pro- 
tected by lights; but because of 
certain catch basins a portion of 
the earth had also been placed on 
the east side of the street and left 
unprotected. It was held that the 
intervening act of the driver in driv- 
ing against the earth was one which 
should have been foreseen or reason- 
ably anticipated as a probable con- 
sequence of the excavator’s failure 
to guard the dirt, and hence the lat- 
ter, and not the intervening act of 
the driver, was the proximate cause 
of the injury. Citizens’ Gas, etce., 
Co. v. Nicholson, 152 Fed. 389, 81 
COCA 615: (2) Where a contractor 
installing an ice box in a store placed 
a section,of it on a public sidewalk 
in such an insecure manner that he 
ought to have anticipated that it 
might be blown down by an ordi- 
nary wind, and it was blown down, 
and injured persons on the sidewalk, 


and runs away, and injury results from a defect or 
obstruction in the street, the fright of the horse is 
the proximate cause of the injury,°* applies where 
it is sought to charge a contractor whose negligence 
caused the defect or obstruction, and in such case 
the contractor is not liable.*® 
tractor is negligent in blasting for a sewer, whereby 
a team of horses, becoming frightened, breaks loose 
and runs across the street into a plate glass front 
of a store, the contractor’s negligence is the proxi- 
mate cause of the damage done.®° 

[§ 1886] F. Defects in Sewers, Drains, or Water- 
courses*'—1, Duty To Construct Sewers and Drains. 


But where a con- 


In the absence of statutory requirement, a municipal 


the contractor was liable, although 
the wind contributed to cause the 
injury. Ignaszak v. McCray Refrig- 
erator. Co., 221 Mich. 10, 190 NW 
756. 
56. Dalton v. Great Atlantic, etc., 
Tea Co., 241 Mass. 400, 185 NE 318. 
57. Daneschocky v. Sieble, 195 Mo. 
A. 470, 1983 SW 966; Grand Forks v. 
Paulsness, 19 N. D. 293, 123 NW 878, 
40 LRANS 1158; Davis v. Mellen, 
55 Utah 9, 182 P 920, 7 ALR 1193. 
{aJ TIllustrations.—(1) Where a 
heavy gas pipe, placed in a street 
preparatory to being laid under- 
ground, and insufficiently blocked, 
was started rolling by children play- 
ing around it, the gas company is not 
liable for the death of another child 
struck by it. O’Hara v. Laclede Gas 
Light Co., 244 Mo. 395, 148 SW &k&4 
[rev 181 Mo. A. 428, 110 SW 642]. 
(2) Defendant under a license from 
the city, laid a water pipe on a 
street pavement between certain 
planks to protect the pipe from in- 
jury. Thereafter manure was placed 
on the pipe and a third plank was 
placed on top of the manure by an 
unknown person. This being loose, 
a pedestrian, in stepping over it, 
caught his foot, fell and was_ in- 
jured. It was held that defendant 


in the exercise of ordinary care could 


not be said to have contemplated that 
a third person would add to the struc- 
ture, and that defendant’s act in plac- 
ing the original structure in the 
street or in failing to perform a duty 
imposed on him thereby to keep the 
street safe, was not the proximate 
cause of the accident. Grand Forks 
v. Paulsness, 19 N. D. 293, 123 NW 


878. 40 LRANS 1158. 
58. See supra § 1843. : 
59. Thubron vy. Dravo Contracting 


Co., 288 Pa, 448, 86 A 292, 44 LRANS 
699, AnnCas1914C 252, , 
60. Laming v. Tonganoxie, 117 
Kan; 397, 232 6P 223, 
61. Cross references: 
Generally see Drains 19 C. J. p 599; 
Navigable Waters [29 Cyc 285]; 
Waters [40 Cyc 542]. 
Condemnation of land for drains or 
as see Eminent Domain 8§ 63, 
, 149. 


Damages recoverable see infra 
§§ 2069, 2070. 
Highway drainage see Highways 


§§ 319-321. 

Power to construct sewers and drains 
see infra XVII in 44 C. J. 

Use and regulation of sewers, drains, 
or watercourses by municipality 
cara see infra XVIII in 44 
62. Ala.—Birmingham v. Crane, 

175 Ala. 90, 56 S 7238; Montgomery 

v. Gilmer, 33 Ala. 116, 70 AmD 562; 

Montgomery v. Stephens, 14 Ala, A. 

274, 69 S 970. 

Colo.—Daniels v. Denver, 2 Colo. 


669. 

Conn.—Wilson v. Waterbury, 73 
Conn. 416, 47 A 687. 

Tll.— Morrell v. Pana, 207 Ill. A, 
609; Chicago v. Rustin, 99 Ill. A. 


corporation is not bound to construct sewers and 
drains, and no municipal liability follows failure to 
exercise the optional power to do so,®? even when 


47;, Springer v. Walters, 37 Ill. A. 
826 [aff 139 Ill. 419, 28 NE 761j. 
Ind.—Elkhart v. Wickwire, 121 Ind. 
331, 22 NE 342; Evansville v. Decker, 
84 Ind. 325, 43 AmR 86; Finley v. 
Kendallville, *45 Ind. A. 430, 90 NE 
1036; Coburn v, Bossert, 13 Ind. A. 
3859, 40 NE 281; Monticello v, Fox, 3 
Ind. A. 481, 28 NE 1025. 
Iowa.—Morris v. Council Bluffs, 67 
Iowa 343, 25 NW 274, 56 AmR 343. 
Mee oe ee v. Challiss, 9 Kan, 
Ky.—Maysville v. Brooks, 145 Ky. 
526, 140 SW 665; Harney v. Lexing- 
ton, 130 Ky. 251, 113 SW 115; Camp- 
bell v. Vanceburg, 101 SW 3:43, 30 
KyL 1340. 
Md.—Kurrle v. Baltimore, 113 Md. 
63,.77 A 33 


Mass.—Flagg ov. Worcester, 13 
Gray 601. 
Minn.—St. Paul, ete., R. Co. v. 


Duluth, 56 Minn. 494, 58 NW 159, 45 
AmSR 491, 23 LRA 88: Henderson y. 
Minneapolis, 32 Minn. 319, 20 NW 
322; McClure v. Red Wing, 28 Minn. 
186, 9 NW _ 767. 

Mo.—Kinlough v. Maplewood, (A.) 
201 SW. 625; Woods v. Kansas, 58 
Mog MAL 2 A2. 

N. Y.—Hughes y. Auburn, 161 N. Y. 
96, 55 NE 389, 46 LRA 636: Lynch 
v. New York, 76 N. Y. 60) 32) AmR 
271; Byrnes v. Cohoes, 67 N. Y. 204; 
Mills v. Brooklyn, 32 N. Y. 489: Munn 
v. Hudson, 61 App. Div. 343, 70 NYS 
525; Bedell v. Sea Cliff, 18 App. Div. 
261, 46 NYS 226; Anchor Brewing 
Co. v. Dobbs Ferry, 84 Hun 274, 32 
NYS 3871 [aff 156 N. Y. 695 mem, 50 
NE 1115 mem]; Barton v. Syracuse, 


37> Barbi 92920 Taft 33.6 "IN. Ws) ub diet 
Transcr. A. 3817]; Wilson v. New 
York, 1 Den, 595. 43 AmD 719. 


oe Se rlve nai v. Spence, 39 Oh. 
9 


Pa.—Philadelphia vy. Odd Fellows’ 
Hall Assoc., 168. (Pal sls 3st Aw Orr 
Oil City v. Oil City Boiler Works, - 
152 Pa. 348, 25 A 549; Lafferty v. 
Girardville, 17 A 12: Michener v. 
Philadelphia, 118 Pa. 535, 12 A 174; 
Brientnall v. Philadelphia, 103 Pa. 
156; Carr vy. Northern Liberties, 35 
Pa. 324, 78 AmD 342: Fritch v. 
Northampton, 77 Pa. Super. 385; 
Malpass_ vy. Philadelphia, 52 Pa. 
Suner. 250: Ringwalt_v. Atglen Bor- 
ough, 49 Pa. Super. 517; Schweriner 
v. Philadelphia, 35 Pa. Super, 128; 
oe v. Scranton City, 21 Pa. Super. 


St 


R. I.—Wakefield v. Newell, 12 R. I. 
75, 34 AmR 598. 

Tenn.—Knoxville v. Klasing, 111 
Tenn. 134, 76 SW 814; Chattanooga 
v. Reid, 103 Tenn., 616, 53 SW 987; 
Horton vy. Nashville, 4 Lea 39, 40 
AmR 1. 

Tex.—Messer v. Gulf, etc., R. Co., 
(Civ. A.) 153 SW 928. 

Vt.— Willett v. St.- Albans, 69. Vt: 
SON 888i VAN 72. 

W. Va.—Jordan vy. Benwood, 42 W. 
Va. 312, 26 SE 266, 57 AmSR 859, 
36 LRA 519. 

Wis.—Crystal Spring Brook Trout 


For later cases, developments and changes in the law see cumulative. Annotations, same title, page and note number, 


§§ 1886-1887] 


the improvement is recommended by its officers,®* or 
failure to reconstruct existing drains where outlying 
property is taken into the municipality,®** the deter- 
mination as to whether or not such utilities shall 
be constructed being governmental or legislative.® 
And where drainage which has been supplied be- 
eomes useless through changes in the grade of the 
street, the municipality is not lable for failure to 
provide new means for the same purpose.®° , 
When made necessary by act of municipality. It 
has been held that the rule exempting a municipality 
from liability for an omission to supply drains or 
sewers does not apply where the necessity for the 


drainage arises from the act of 


itself,®°7 but it seems that this principle would not 
apply where the necessity so created by the cor- 
poration was merely an incidental result of mu- 
nicipal improvements, such as the grading of streets 
Nor does the law impose upon a 
municipal corporation the duty of providing drain- 
age for private property within its limits to pre- 


and the lke.*® 


165 Wis. 
38 


Hatchery Co. v. Lomira, 

515, 162 NW 658. 
Ont.—Darby v. 

W. GQ. Be sas. 

[a] Storm sewers.—A city is not 
liable for an absolute failure of the 
common council to cause the con- 
struction of a storm sewer. O’Don- 
nell v. Syracuse, 184 N. Y. 1, 76 NE 
738, 112 AmSR 558, 3 LRANS 1053, 6 
AnnCas 173; Lynch v. New York, 76 
Nee Ne! COM ee 2a e Agi arts MITTS “~y, 
Brooklyn, 32 N. Y. 489; Holzhausen 
v. New York, 116 App. Div. 812, 102 
NYS 145. 

{b] A city which is given power 
to utilize and improve a stream as 
part of its sewerage system is not 
liable in damages merely for refus- 
ing or failing to exercise that power. 
Wilson v. Waterbury, 73 Conn. 416, 
47 A 687. 

Duty to provide for surface water 
infra’ § 1902. 

63. Kurrle v. Baltimore, 113 Md. 
63, 77 AL373: 

64. Harney v. Lexington, 130 Ky. 
251, 118 SW 115; Campbell v. Vance- 
burg, 101 SW 343, 30 KyL 1340. 

65. Montgomery Vis Stephens, 14 
Ala. A. 274, 69 S 970. And see cases 
supra note 62. 

Governmental or corporate duties 
generally see supra §§ 1701-1708. 

66. Henderson v. Minneapolis, 32 
Minn. 319, 20 NW 322. 

67. Ind.—vValparaiso v. Spaeth, 
166 Ind. 14. 76 NE 514, 8 AnnCas 
1021; Evansville v. Decker, 84 Ind. 
325, 48 AmR 86. 

Ky.—Stanford vy. Aldridge, 148 Ky. 
848, 147 SW 749. 

Mo.—Carson v. Springfield, 53 Mo. 
A; 289. 


Crowland Tp., 


Nebr.—Naysmith v. Auburn, 95 
or 582, 146 NW 971. 
Y.—Byrnes v. Cohoes, 67 N. Y. 


304 fafft 5 Hun 602]; Ordway v. Canis- 


teo, 66 Hun 569, 21 NYS 835; Clark 
v. Rochester, 43 Hun 271, 5 NYSt 
456. 


Okl.—Ardmore v. Orr, 35 Ok). 305, 
129 P 867. 

Pa.—Cooper v. Scranton City, 21 
Pa. Super. 17. 

Tex.—Houston v. Richardson, 42 
Tex. Civ. A. 147, 94 SW 454. 

Wash.—Powelson v. Seattle, 87 
Wash, 617, 152 P 329. 

See Hiles v. Ellice, 20 Ont. A, 225 
[rev on other grounds Zo Cane cence. 
429] (under statute). And see infra 
§ 1905. 

[a] For example, where defend- 
ant corporation, in a street upon 
which plaintiff's lot was situated, 
made a gutter and curb, which ended 
opposite plaintiff's lot and conducted 
the water of the ward down that 
street, so that the water, having no 
other outlet, flooded plaintiff's prem- 
ises, and before the construction of 
the ‘cutter there was a natural course 


MUNICIPAL CORPORATIONS 


case.7+ 


the corporation 


which took the water off another 
way, and a drain could have been 
made to carry it off, it was held that 
the city was liable for the damage 


Sry Waite Byrnes v. Cohoes, 67 N. Y. 
204, 
[b] Providing outlet.—If a mu- 


nicipal corporation by its system of 
constructing sewers renders an out- 
let necessary it must provide one. 
Ft. Wayne v. Coombs, 107 Ind. 175, 
7 NE 7438, 57 AmR 82; Crawfords- 


ville v. Bond, 96 Ind. 236; Evansville} 


v. Decker, 84 Ind. 325, 48 AmR 86; 
New Albany v. Ray, 3 Ind. A. 321, 
29 NE 611. 

{c] Where a municipality collects 
a great body of water in one channel, 
it must use reasonable care to pro- 
vide an outlet. Terre Haute v. Hud- 
nut, 112 Ind. 542, 13 NE 686; Carson 
v. Springfield, 53 Mo. A, 289. 

{d] Improvement of a _e street 
across a natural watercourse places 
on the municipality a duty to build 
and maintain a proper drain, regard- 
less of the question of grade. Powel- 
aon v. Seattle, 87 Wash. 617, 152 P 
7 Temporary drains see infra notes 

0, ¢ 

68. Del.—Magarity v. Wilmington, 
fOPD el. S530. 

Iowa.—Freburg v. Davenport, 63 
Iowa 149, 18 NW 705, 50 AmR 787. 
vee Foster v. St. Louis, 71 Mo. 

N. Y.—Lynch v. New York, 76 N. 
Y. 60, 82 AmR 271; Kavanagh v. 
Brooklyn, 38 Barb. 232; Wilson v, 
New York, 1 Den. 595, 43 AmD* 719. 
sie a ee v. Kramer, 73 Pa. 

Wis.—Waters v. Bay View, 61 Wis. 
642, 21 NW 811. 

Surface water see infra § 1903. 

69. Beatrice v. Knight, 45 Nebr. 
546, 68 NW 888. 

70. Ross v. Clinton, 46 Iowa 606, 
26 AmR 169; Cotes v. Davenport, 9 
Iowa 227, 287 (where it was said, 
however: “How far it would be the 
duty to keep up such drains or cul- 
verts permanently, and after the 
plaintiffs had had a reasonable op- 
portunity or time to raise their lot 
to correspond with the grade, we do 
not undertake to say, for no such 
question is made”). 

71. Morris y. Council Bluffs, 67 
Iowa 343, 25 NW 274, 56 AmR 343. 

72. Public improvements generally 
see supra § 1730. 

Streets see supra § 1794. 

73. U. S.—Johnston vy. District of 
Columbia, 128 Ui S,19;'6"SCt 923, 30 
Lived: ‘75. 
ene v. Wilmington, 27 A 

D. C.—District of Columbia v. 
Cropley, 23 App. 232. 

Ga.—Lewis v. Moultrie, 27 Ga. A: 
757, 110 SE 625; Harrison Co. v. At- 


[§ 1887] 2. Liability for Defects in Plan.7? 
duties of municipal authorities in adopting a gen- 
eral plan of drainage, determining when and where, 
and of what size, and at what level, drains or sewers 
shall be built, or in fixing upon improvements of 
watercourses, are of a governmental or quasi-judi- 
cial nature, involving the exercise of deliberate judg- 
ment and wide discretion;**? and the general rule 
is that the municipality is not liable for an error 
of judgment on the part of the authorities in lo- 
cating or planning such an improvement,’* or in 


[43C.J.] 1125 


vent an inundation caused by the owner of another 
lot obstructing a watercourse by filling his own lot 
to conform with the established grade of a street.®° 

Temporary drains. 
a highway, the land of an adjoining proprietor is 
in danger of being flooded, it is the duty of the 
municipality to construct temporary drains, if prac- 
ticable, to protect him;7° but the municipality is 
not bound to provide permanent protection in such | 


Where, by improvements on 


The 


lanta, 26 Ga. A. 727, 107 SE 83, 85 
[cit Cyc]; Atlanta v. Trussell, 21 Ga. 
A. 340, 94 SE 649, 653 [cit Cyc]. 

Il.—-Chicago v. Northern Milling 
Co., 9% T1L. Al 661" [afi in» 1967 Di! e580: 
63 NE 1043]. 

Iowa.—Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822. 

Me—Davis v. Bangor, 101 Me, 311, 
64 A 617; Keeley v. Portland, 100 Me. 
260, 61 A 180. 

Mass.—Pevear v. Lynn, 249 Mass. 
486, 144 NE 3879; Merrifield v. Worces- 
ter, 110 Mass. 216, 14 AmR 592; Em- 
ery vy. Lowell, 104 Mass. 13. 

N. J.—Harrington v. Nigra ge A 
prs CO. Newsies dase ss 1560 Acme 

N, Y.—Hughes v. Acepee 161 N. 
NEO. 55) NE. 389, 46 LRA 636; Mills 
Vv. Brooklyn, 32 N. Y. 489; William ied, 
Greiner Bldg. Corp. v. Cheektowaga, 
181 NYS 759. 


Va.—Stansbury v. Richmond, 116 
Va. 205, 81 SE 26, 51 LRANS 984. 
Wash. —Lennon v. Seattle, 69 


Wash, 447, 125 P 770. 

Wis.—Geuder, etc., Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW 835. 
91 gn t—Fonnston v. Toronto, 25 Ont. 

[a] Where officers act judicially 
under authority given them by the 
State to lay out public drains and 
sewers, they are in no sense agents 
of the city, so as to render it liable 
for their acts. Kidson v. Bangor, 99 
Me. 139, 58 A 900. See also Keeley 
v. Portland, 100 Me. 260, 61 A 180 
(to same effect). 

74 U. S.—Johnston y. District of 

LOY 6° SCt 9237930 


Columbia, 118 U. S. 
LL. ed. 75. 

Cal.—De Baker v. Southern Cali- 
fornia R. Co., 106 Cal. 257, 39 P 610, 
46 AmSR 237. 

Colo.—Denver v. Capelli, 4 Colo. 25, 


34 AmR 62; Aicher v. Denver, 16 
Colo...A. 413, 52 P 86. 
Del.—Hession  v. Wilmington, 15 


Del, 122, 40 A 749, 27 A 830; Harri- 
gan v. Wilmington, 13 Del. 140, 12 
A 779; Magarity v. Wilmington, 10 
Del. 530. 

D. C.—District of Columbia v. 
Pierce, 44 App. 126; District of Co- 
lumbia v. Cropley, 23 App. 232; Ban- 
nagan v. District of Columbia, 13 
App. 285; Johnston v. District of Co- 
lumbia, i2 App. 427. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SH 486, 98 AmSR 133; Savan- 
nah vy. Spears, 66 Ga. 304; Albany v. 
Maclin, 30 Ga. A. 119, 117 SEB 100; 
Lewis v. Moultrie, 27 Ga. A. 157%, 110 
SE 625; Harrison Co. v. Atlanta, 26 
Ga. A. 727, 107 SE 83, 85 [cit Cyc]; 
Atlanta yv. Trussell, 21 Ga. A. 340, 
94 SH 649, 653 [cit Cyc]. 

Ill.—Chicago vy. Norton Milling Co., 
97 Ill, A. 651 [aff 196 Ill. 580, 68 NB 
1043]. 

Ind.—Terre Haute v. Hudnut, 112 
Ind. 542, 13 NE 686; Rice v. Evans- 


1126 [43 C.5.] 


relocating it,* or making alterations therein.” 

Exceptions to, and limitations of, rule. 
cording to a number of authorities this rule does 
-not extend to exempt a municipality from liability 
for negligence in the adoption of a plan for drains 
or sewers, and where the municipal authorities negli- 
gently adopt or devise a plan or system which is 
obviously defective,’” or the unfitness of which has 
been demonstrated by previous experience,’® the 
municipality is liable for the resulting damage. _ 
has also been laid down that the rule under dis- 
cussion is subject to the distinction that, where the 
plan adopted by a municipality must necessarily 
cause an injury to private property, equivalent to 
some appropriation of the enjoyment thereof to 
which the owner is entitled, then the municipality 
is liable, but where the fault found is with the wis- 
dom of the measure or its sufficiency or adaptability 


ville, 108 Ind. 7, 9 NE 139, 58 AmR 
22; Rozell v. Anderson, 91 Ind. 591; 
Logansport v. Wright, 25 Ind. 5123 
Logansport v. Newby, 49 Ind. A. 674, 
98 NE 4; Peru v. Brown, 10 Ind. A. 
597, 38 NE 223. ‘ 

lowa.—Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822; Wicks 
v. De Witt, 54 Iowa 130, 6 NW _ 176; 
Powers v. Council Bluffs, 50 Iowa 
197; Van Pelt v. Davenport, 42 lowa 
308, 20 AmR 622. 

Kan.—King v. Kansas City, 58 Kan. 
334, 49 P 88; Atchison v. Challiss, 9 
Kan. 603 [overr Leavenworth v. 
Casey, McC. 124 (in so far as it holds 
the city liable for the defect in a 
drain in that it was of insufficient 
capacity, etc.) ]. 

La.—Thibodaux v. Thibodaux, 46 
La. Ann. 1528, 16 S 450. 

Me.—Sherburne v. Sanford, 113 Me. 
66, 92 A 997; Davis v. Bangor, 101 Me. 
311, 64 A 617; Keeley v. Portland, 
100 Me. 260, 61 A 180; Kidson v. 
Bangor, 99 Me. 139, 58 A 900; Ham- 
lin v. Biddeford, 95 Me. 308, 49 A 
1100; Attwood v. Bangor, 83 Me. 582, 
22 A 466; Darling v. Bangor, 68 Me. 
108. . 

Mass.—Pevear v. Lynn, 249 Mass. 
486, 144 NE 379; Delamaine v. Re- 


vere, 229 Mass. 4038, 118 NE 660; 
Diamond v. North Attleborough, 219 
Mass. 587, 107 NE 445; Whitten v. 


Haverhill, 204 Mass. 95, 90 NE 409; 
Manning v. Springfield, 184 Mass. 245, 
68 NE 202; Hewett v. Canton, 182 
Mass. 220, 65 NE 42; Norton v. New 
Bedford, 166 Mass. 48, 43 NE 1034; 
Bates v. Westborough, 151 Mass. 174, 
23 NE 1070, 7 LRA 156; Merrifield v: 
Worcester, 110 Mass. 216, 14 AmR 
592; Emery v. Lowell, 104 Mass. 13; 
Child v. Boston, 4 Allen 41, 81 AmD 
680. 

N. J.—Harrington v. Woodbridge 
Wp thOGN.. Jew P 2S D6 p-Ancb at, 

N. Y.—Uppington v. New York, 165 
Ni. WW. 222) 59. NB 9150 (b8 -auRAL, 6b 0; 
Hughes v. Auburn, 161 N. Y. 96, 55 
NE 389, 46 LRA 6386; Garratt v. Can- 
andaigua, 135 N. Y. 436, 32 NE 142; 
Paine v. Delhi, 116 N. Y. 224, 22 NE 
405, 5 LRA 797; Watson v. Kingston, 


14 Nin Yu | 885° 215 INE di02¢) Mails) vy; 
Brooklyn, .32.-N, Y. 4893" Munna. 
Hudson, 61 App. Div. 348,70 NYS 


525; Bedell v. Sea Cliff, 18 App. Div. 
261, 46 NYS 226; Schreiber v. New 
York, 11 Misc. 551, 32 NYS 744; Wil- 
liam P. Greiner Bldg. Corp. v. Cheek- 
towaga, LS INNS 759%? selardyinaw, 
Brooklyn, 7 AbbNCas 403. 

Pa.—Bear v. Allentown, 148 Pa. 80, 
23 A 1062; Collins v. Philadelphia, 93 
Pa. 272; Fair v. Philadelphia, 88 Pa. 
309, 82 AmD 455; Ringwalt v. Atglen 
Borough, 49 Pa. Super. 517; Schwer- 


iner v. Philadelphia, 85 Pa. Super. 
128; Herr v. Altoona, 81 Pa. Super. 
375; Siegfried v. South Bethlehem 


Borough, 27 Pa. Super, 456. 

Vt.—Willett v. St. Albans, 69 Vt. 
ee 38 A 72; Winn v. Rutland, 52 Vt. 
81. 


For later cases, developments and changes in the law see cumul 
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But ac- 


It 


its omission to 


Va.—Stansbury v. Richmond, 116 
Va. 205, 81 SE 26, 51 LRANS 984. 

Wash.—Lennon y. Seattle, 69 Wash. 
447, 125 P 770. 

Wis.—Geuder, ete., Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW 835; Hart 
v. Neillsville, 125 Wis. 546, 104 NW 
699, 1 LRANS 952, 4 AnnCas 1085; 
Champion v. Crandon, 84 Wis. 405, 
54 NW 775, 19 LRA 856; Smith v. 
Gould, 61 Wis. 31, 20 NW 369. 

Man.—Foster vy. Lansdowne, 12 
Man, 416. 

B N. B.—Lirette v. Moncton, 36-N. B. 
75 


Ont.—Johnston v. Toronto, 25 Ont. 
12 


[a]. Plan adopted. and route se- 
lected need not be the best possible.— 
Uppington v. New York, 165 N, Y. 
222, 59 NE 91, 538 LRA 550. 

Inadequacy of sewer or drain see 
infra §§ 1894, 1895. 

75. Kelsey v. New York, 123 App. 
Div. 381, 107 NYS 1089. 


76. Albany v. Maclin, 30 Ga. A. 
119, 117 SE 100. 
{a] MTllustration.—The substitu- 


tion in a city’s pumping plant, used 
in connection with sewerage drain- 
age system, of an engine of insuf- 
ficient power, was an error of judg- 
ment on part of its officials in the 
exercise of governmental function. 
Albany v. Maclin, 30 Ga. A. 119, 117 
SE 100. 

77. Ala.—Birmingham  v. 
175 Ala,.90; 56S 728. 

Cal.—De. Baker v. Southern Cali- 
fornia R:,)Co., 106: Cali,.257,239) Pa emio, 
46 AmSR 237; Juzix v. San Fran- 
cisco, 7 P 416; Lehn v. San Francisco, 
66 Cal. 76, 4 P 965. 


Crane, 


Ind.—Seymour -v. Cummins, 119 
Ind.. 148, 21 NE 549, 5 LRA 126; 
Terre Haute ov... Hudnut, 112 .ond, 
542, 138 NE 686; Rice v. Evansville, 
108: Ind. 7,995, NE! 139, 58 eAnuR a2 
North Vernon v. Voegler, 103 Ind. 
314, 2 NE 821; Crawfordsville v. 
Bond, 96 Ind. 286; Evansville v. 


Decker, 84 Ind. 325, 43 AmR 86; Cum- 
mins v. Seymour, 79 Ind. 491, 41 
AmR 618; Weis v. Madison, 75 Ind, 
241, 39 AmR 135; Indianapolis. v. 
Tate, 89 Ind. 282; Indianapolis wv. 
Lawyer, 88 Ind. 348; Indianapolis v. 
Huffer, 30 Ind. 235; Logansport v. 
Wright, 25 Ind. 512; Garrett v. Win- 
terich, 44 Ind, A, 322, 87 NE 161, 88 
NE 308; Peru v. Brown, 10 Ind, A. 
597, 38 NE 223; New Albany v. Ray, 
3 Ind. A. 321, 29 NE 611. 
Ky.—Louisville v. Norris, 111 Ky. 
908, 907, 64 SW 958, 28 KyL 1195 
(where it was said: ‘‘When a munici- 
pality determines to change the nat- 
ural order of things, by altering sur- 
face drainage, and collecting it into 
artificial channels, it can not fail to 
use ordinary good judgment in adopt- 
ing the plan of the work, without lia- 
bility to any injured thereby”); Cov- 
ington v. Glennon, 2 KyL 215, 11 Ky. 
Op. 9 
69 


Wash.—Lennon _ v. Seattle, 


. alate Khel foo 


‘ 


to carry out or accomplish the purpose intended, 
and where its construction according to the plan 
adopted invades no private rights, then the munici- 
pality is not hable.*® 
down that the exercise of a judicial or discretionary 
power, resulting in a direct physical injury to the 
property of an individual, which from its nature is 
liable. to be repeated or continued, but which is 
remediable by a change of plan, or the adoption of 
prudential measures, renders the municipality lable 
for such damages as occur in consequence of the 
continuance of the original cause after notice, and 


And it has been further laid 


adopt such remedial measures as 


experience has shown to be necessary and proper.®® 
Where the plan adopted is not carried out but other 
expedients are adopted, and in consequence injury 
is caused, the municipality cannot escape liability 
on the ground that it was exercising its discretion.*! 


Wash, 447, 125 P 770. 
’Wis.—Hart v. Neillsville, 141 Wis. 
3,123 NW 125, 135 AmSR 17. 
Ont.—Brooks v. Steelton, 19 Ont 
WN 352, 
Sask.—Dickenson vy. Limerick, 59 


DomLR 700. 

See Williams v. Raleigh Tp. 21 
Can. S. C. 103 (holding that, under 
Ont. Rev. St. c 184 § 569; providing 
for the construction of sewers, a 


municipality is liable for injuries re- 


sulting from defects in the plan 
adopted). 
[a] Negligence will not be in- 


ferred as a matter of law from the 
fact that ‘culverts are defective in 
plan or have become obstructed or 
filled up with dirt and sand. Peru v. 
Brown, 10 Ind. A. 597,/38 NE 228. 

[b] Neglecting to employ engi- 
neer.— Where a sewer is of Such a 
character as to require the prepara- 
tion of a plan by a skilled person, it 
is negligence for councilmen to act 
on their own judgment, no matter 
how much they deliberate. Terre 
Haute v. Hudnut, 112 Ind. 542, 13 
NE 686. 

Inadequacy of sewer or drain see 
infra § 1894. 

78. Birmingham v. Crane, 175 Ala. 
90, 56 S 723; James y. Bridgeburg, 9 
OntWR 189. 

_[a] Child washed into sewer.—A 
city, sued for the death of a child 
owing to defendant’s negligence - in 
permitting water to flow on the 
street in such quantity and with 
such force as to wash intestate into 
the mouth of a sewer negligently 
left open, cannot escape liability on 
the ground that the accident was the 
result of a defective sewer plan, 
where it appears that there was a 
palpable lack of skill in construct- 
ing the sewer which should have been 
appreciated by men of ordinary un- 
derstanding, or where its unfitness 
had been demonstrated by previous 
experience, Birmingham vy. Crane, 
175 Ala. 90, 56 S 728. 

79. Defer v. Detroit, 67 Mich. 346, 
34 NW 680; Ashley v. Port Huron, 35 
Mich. 296, 24 AmR 552; Detroit v. 
Beckman, 34 Mich. 125, 22 AmR 507. 

80. Tate v. St. Paul, 56 Minn. 527, 
530, 58 NW 158, 45 AmSR 501 (where 
it was said: “For a direct invasion of 
one’s right of property, even though 
contemplated by, or necessarily re- 
sulting from, the plan adopted, an 
action will lie; otherwise, it would 
be taking private property for public 
use without compensation’); Seifert 
v. Brooklyn, 101 N. Y. 136, 4 NE 321, 
54 AmR 664; Ahrens v. Rochester, 97 
App. Div. 480, 90 NYS 744; Munk v. 
Watertown, 67 Hun 261, 22 NYS 227; 
Hart v. Neillsville, 125 Wis. 546, 104 
are 699, 1 LRANS 952, 4 AnnCas. 

81. Hardy v. Brooklyn, 90 N. Y. 
435, 48 AmR 182. 

[a] The rule has been applied in 
a case where the sewer was not com- 


ative Annotations, same title, page and note number. 


MJ ” 
’ 


§§ 1887-1889] 


Nor is the municipality exempt from liability where 
a system of sewerage is constructed without any 
plans therefor passed upon and adopted by the gov- 


erning body.*? 


[§ 1888] 8. Liability for Negligence in Construc- 
tion and Maintenance—a. In General. 
corporation is not an insurer against injury arising 
from the construction, maintenance, or repair of 
sewers and drains, and is not liable for injury to 
property owners in the absence of any negligence 


or misconduct.®* 


Degree of care required. Ordinary or reasonable 
care and diligence is the standard of municipal duty 
in this respect,** by which is meant such as a man 
of average prudence and diseretion would exercise 
to protect his own property under like conditions ;*® 


pleted, and at the point where the 
work stopped the city placed a wood- 
en trough or shoot to carry off the 
sewage, in consequence of which nox- 
ious gases were emitted to the injury 
of plaintiff's premises. Hardy v. 
Brooklyn, “90 No YY. 435, /°43° “AmR 


182. 

82. Merzweiler v. Akron, 18 Oh. 
Gir CHiN TS. Use eR Rappel’ Co. 
v. Manitowoc, 182 Wis. 141, 195 NW 
399; Hart v. Neillsville, 125 Wis. 546, 
ey 699, 1 LRANS 952, 4 AnnCas 
1085. 

83. Conn.—Katzenstein v. Hart- 
ford, 80 Conn, 663, 70 A 23, 13 Ann 
Cas 469. 
shar eae v. Spears, 66 Ga. 

4, 

Ind.—Indianapolis v. Williams, 58 
Ind. A. 447, 108 NE 887. 

lowa.—Hemminger yv. Des Moines, 
199 Iowa 1302, 203 NW 822. 

Ky.—Campbell v. Vanceburg, 101 
SW 343, 30 KyL 1340. 

Me.—Kidson y. Bangor, 99 Me. 139, 
58 A 900. 

Mo.—Reynolds County Tel. Co. v. 
Pose wiee 152 Mo. A, 361, 133 SW 
41. 
N. H.—Portsmouth Gas Light Co. 
Vv. Shanahan, "65" N.°“He-233, 19 °A 
1002. 

N. Y.—Atwater v. Canandaigua, 124 
N. Y. 602, 27 NE 385; Paine v. Delhi, 
116 N. Y. 224, 22 NE 405, 5 LRA 797 
(action for injunction); Smith v. New 
Merk, "66. iN.eY: 295, °23' AmR’ 63° "aft 
4 Hun 637, 6 Thomps. & C. 685]; 
Weidman v. New York, 84 App. Diy. 
321, 82 NYS 771 [aff N. Y. 586 mem, 
65 NYS 1125 mem]; Uppington vy. 
New York, 41 App. Div. 370, 58 NYS 
533; Simon v. New York, 82 Misc. 
454, 1438 NYS 1097; Sotel v. New 
York, 81 Misc. 344, 142 NYS 361; 
Silverberg 'v. New York, 59 Misc. 
492, 110 NYS 992; Judas v. New York, 
55 Misc. 259, 105 NYS 96. 

N. C.—Eller v. Greensboro, 190 N. 
©, 715, 130 SE 351, 

Oh.—Norwood v. Gobrecht-Geyer 
Go. -2 One “AS 1 8e"35 7 On Cir, "Ct: 
456. , 
Pa.—Herwick v. Connellsville Bor- 
‘ough, 64 Pa. Super. 540. 

Wash.—Yakima Cent, Heating Co. 
v. North Yakima, 86 Wash. 99, 149 
Psst Vitucer \ Importing. Co. /*y- 
Sésatele: Si2) Wash £92 "130 PP 109% 
Hewitt v. Seattle, 62 Wash. 377, 113 
P 1084, 32 LRANS 632, 

Man.—Wilkinson v. st. Andrews, 
33 Man. 381, [1923] 4 DomLR 780, 
[1923] 3 WestWkly 961; Atcheson v. 
Portage la Prairie, 9 Man. 192. 

N. B.—lLirette v. Moncton, 36 N. 

pig 


B. 475. 

Ont.—MecConkey v. Brockville, 
Ont, 322; Jephson vy. Niagara Falls, 3 
OntWR 938; Noble v. Toronto, 46 
Tee. Bebo d9: 

Que.—Laurin y. Montreal, 25 Rev 
Leg 167. 

And see infra XVII in 44 C. J. 

[a] Where municipal officers 
charged with the construction of a 
sewer have acted in good faith and 
are not chargeable with any neglect, 
default, or unlawful act, they are not 
resporsible to a property owner be- 


MUNICIPAL CORPORATIONS 


A municipal 


[48 CO. di} 143% 


and the care and foresight to be exercised should 
be in proportion to the magnitude of the injury 
likely to result from its omission.*¢ 
in constructing culverts over natural drains so as 
not to flood the lands of abutting owners depends 
upon the judgment of skilled engineers.*? 
nicipality cannot be held liable for injury caused 
by extraordinary o¢eurrences which could not rea- 
sonably bé anticipated.*§ 

[§ 1889] b. Negligence in Construction®°—(1) In 


Ordinary care 


The mu- 


General. The actual construction of the class of 


cause the work has not resulted in 
such benefits to him as were antici- 
pated, or did not answer all the pur- 
poses for which it was _ projected. 
Garratt v. Canandaigua, 135 e's 
436, 32 NE 142. 
Negligence in: 

Construction see infra §§ 1889, 1890. 
a ie and repair see infra § 


84. Colo.—Boulder v. Fowler, 11 
Colo. 896, 18 P 3387 (street gutters 
supplying water for irrigation). 

Conn.—Gelford .v. Hartford, 85 
Conn. 689, 84 A 85. 

D, C.—Koontz v. District of Co- 
lumbia, 24 App. 59. 

BGR en v. Spears, 66 Ga. 

Ind.—Ft. Wayne v. Coombs, 107 


Ind. 75, 7 NE 748, 57 AmR 82; Evans- 
ee v. Decker, 84 Ind. 325, 48 AmR 
Iowa.—Wendt v. Akron, 161 Iowa 
338, 142 NW 1024; Wallace v. Musca- 
tine, 4 Greene 373, 61 AmD 131. 
Md.—Hanrahan vy. Baltimore, 114 
Md. 517, 80 A 312. 
Mass.—Merrifield v. Worcester, 110 
Mass. 216, 14 AmR 592. 
Minn.—Netzer v. Crookston City, 
59 Minn, 244, 61 NW 21. 
Mo.—Hawkins v. Springfield, 194 
Mo. A. 151, 186 SW 576; Hannan vy. 
Kansas City, 187 Mo. A. 315, 173 SW 


703; Reynolds County Tel. Co. v. 
Piedmont, 152 Mo. A. 361, 133 SW 
141. 


N. Y.—Prime vy. Yonkers, 192 N. Y. 
105, 84 NE 571; Schumacher v. New 
Ori GiGi Nee Vere oe (SON mt Gale 
Barton v. Syracuse, 36 N. Y. 54, 1 
mranser, “As ov Patio, Barb. 294 Is 
Rochester White Lead Co, v. Roches- 
ter, 3 N. Y. 463, 53 AmD 316; Lobra- 
vico v. New York, 155 App. Div. 184, 
140 NYS 161; Quinlan v. New York, 
118° App. Div: 897, 102 “NYS 1012; 
Gravey v. New York, 17° App. Div. 
7173, 102 "NYS ~1010;" ‘Sotel v.” New 
York, “si Mise, 344 142" NYS “36: 
Silverberg v. New York, 59 Misc. 492, 
110° NYS 992: , 

N. C.—Brinkley v. Norfolk South- 
ern R. Co., 168 N. C. 428, 84 SE 700; 
Johnson v. Raleigh, 156 N. C. 269, 
72 SE 368. 

Oh.—Iroquois Hotel Co. v. Colum- 
bus, 5 OhNPNS 357. 

Tenn.—Nashville v. Sutherland, 94 
Tenn. 356, 29 SW 228. 

Va.—Richmond y. Cheatwood, 130 
Va. 76,107 SH 830: 

85. Colo.—Boulder v. Fowler, 11 
Colo. 396, 18 P 337; Denver v. Rhodes, 
9) “Colo: 554; 13° RP 729% 

Ga.—Savannah v. Spears, 66 Ga. 
304; Brown y. Atlanta, 66 Ga. 71 (in 
an action for damages for the over- 
flow of land below the city’s reser- 
voir, the rule of liability and dam- 
ages is the same as in the case of 
ordinary dams and the city is bound 
to use only the care which an ordi- 
narily prudent man would exercise). 

Ind.—Madison vy. Ross, 3- Ind. 236, 
54 AmD 481. 

Iowa.—Wallace v. .Muscatine, 
Greene 373, 61 AmD 131. 


improvements under discussion is the exercise of a 
merely ministerial function,®® and if it 1s not per- 
formed with reasonable care and skill any person 
who is injured by reason of such neghgence may 
| have an action,®! except where he has released such 


N. Y.—Rochester White Lead, Co. 
v. Rochester, 3 N. Y. 463, 538° AmD 
316. 

86. Madison v. Ross, 3 Ind. 236, 
54 AmD 481. 


87. Richmond v. Cheatwood, 130 
Va. 76, 107 SE 830. 
{a] For the reason that, where 


one is charged with the conduct of 
matters requiring special skill and 
knowledge, it is not reasonable care 
to depend upon the judgment of an 
unskilled person. Richmond v. 
Cheatwood, 130 Va. 76, 107 SE 830. 

88. Brose v. Dubuque, 193 Iowa 
763, 187 NW 857; Biegel v. New Or- 
leans, 143 La. 1077, 79 S 867. 

{a] Rule applied.—(1) Where the 
drowning of a child resulted from 
the caving in of tne bank of a sewer 
on private property, the municipal- 
ity could not reasonably have fore- 
seen the injury and was not negli- 
gent in failing to guard against it. 
Brose v. Dubuque, 193 Iowa 763, 187 
NW 857. (2) A municipal corpora- 
tion maintaining open ditches and a 
wooden culvert, conducting drainage 
water to a point diagonally across 
the intersection of streets on which 
system of drainage was inadequate, 
was not liable for the death of an 
unattended child about four years old, 
who fell into the ditch and was 
drawn into the culvert and drowned, 
by reason of its failure to have a 
grating at the end of the culvert. 
Biegel v. New Orleans, 143 La. 1077, 
79 S 867. 

Extraordinary storm or flood see 
infra § 1895. 

89. Public improvements generally 
see' supra § 1731. 

90. See cases infra note 91. 

Ministerial functions generally see 
supra § 1704. ‘ 

91. U. S.—Arn v. Kansas City, 14 
Fed. 236, 4 McCrary 558. 

Ala.—Birmingham v. Mauzey, 214 
Ala. 476, 108 S 382; Birmingham v. 
Crane, 175 Ala. 90, 56 S 723; Mont- 
gomery v. Gilmer, 33 Ala, 116, 70 
AmD 562; Birmingham v. Kircus, 19 
Ala. A. 614, 99 S 780; Montgomery v. 
'Stephens, 14 Ala. A, 274, 69 S 970. 

Ariz.—Globe v. Shute, 22 Ariz. 280, 


196 P 1024. 
Ark.—Little Rock v. Willis, 27 Ark. 
572. 


Colo.—Denver v. Rhodes, 9 Colo. 
554, 13: P 729; McCord v- Pueblo, 5 
Colo—A. 48,°36 P 1109: 

Del.—Hession v. Wilmington, 15 
Del. 122, 40 A 749, 27 A 8380. 

Ga.—Milledgeville v. Stembridge, 
139 Ga. 692, 78 SE 35; Langley v.. 
Augusta, 118 Ga. 590, 45 SE 486, 98 
AmSR 133; Savannah v. Spears, 66 


Ga. 304; Atlanta v. Trussell, 21 Ga. 
A. 340, 94 SE 649, 653 [quot Cyc]; 
Atlanta v. Holcomb, 20 Ga, A. 601, 
93 SE 259. 

Ill.—Curley v. Highwood, 210 Ill. 
A. 494; Chapman v. Litchfield, 158 
a on 200; Peoria v. Hisler, 62 Ill, 

6 


‘Ind.—Peck v. Michigan City, 149 


4/Ind. 670, 49 NE 800; Terre Haute v. 


Hudnut, 112 Ind. 542, 13 NE 686; 


N. H.—Rowe v. Portsmouth, 56 N.| Rice v. Evansville, 108 Ind. 7, 9 NE 


H. 291, 22 AmR 464. 


1395758" Am 22° "Ft. Wayne “vy; 
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right ;°? and such action cannot be 


Coombs, 107 Ind. 75, 7 NE 743, 57 
AmR 82; Evansville v. Decker, 84 
Ind. 325, 43 AmR 86; Logansport v. 
Wright, 25 Ind, 512; Logansport Vv. 
Newby, 49 Ind. A. 674, 98 NE 4. 

Iowa.—Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822; Hines 
v. Nevada, 150 Iowa 620, 130 NW 181, 
32 LRANS 797; Cooper v. Cedar 
Rapids, 112 Iowa 367, 83 NW 1050; 
Van Pelt v. Davenport, 42 Iowa 308, 
20 AmR 622; Ellis v. Iowa City, 29 
Iowa 229; Wallace v. Muscatine, 4 
Greene 373, 61 AmD 131. 

Kan.—King v. Kansas City, 58 Kan. 
334, 49 P 88; Leavenworth v. Casey, 
McC. 124. 

Me.—Googin v. Lewiston, 103 Me. 
119, 68 A 694; Hamlin v. Biddeford, 
95 Me. 308, 49 A 1100; Attwood v. 
Bangor, 83 Me. 582, 22 A 466. 

Md.—Hanrahan v. Baltimore, 114 
Md. 517, 80 A 312; Baltimore v. Mer- 
ryman, 86 Md. 584, 39 A 98; Balti- 
more v. Schmitker, 84 Md. 34, 34 A 
1132; Frostburg v. Dufty, 70 Md. 
47, 16. A 642; Hitchins v. Frostburg, 
68 Md. 100, 11 A 826, 6 AmSR 422; 
anne v. Baltimore, (64 Md. 491, 2 A 

Mass.—Pevear v. Lynn, 249 Mass. 
486, 144 NE 379; Lyons v. Lowell, 
239. Mass. 310, 131 NE 860; Manning 
v. Springfield, 184 Mass. 245, 68. NE 
202; Hewett v. Canton, 182 Mass: 
220, 65 NE 42; Norton v. New. Bed- 
ford, 166 Mass. 48, 43 NE 1034; Bates 
v. Westborough, 151 Mass. 174, 23 
NE 1070, 7 LRA 156; Morse v. 
Worcester, 139 Mass. 389, 2 NE 694; 
Murphy v. Lowell, 124 Mass. 564; 
Washburn, ete., Mfg. Co. v. Worces- 
ter, 116 Mass. 458; Emery v. Lowell, 
104 Mass, 13; Perry v. Worcester, 6 
Gray 544, 66 AmD 431. 

Mich.—Ostrander vy. Lansing, 111 
Mich. 693, 70 NW 332; Defer v. De- 
troit, 67 Mich. 346, 34 NW 680; De- 
epott v. Corey, 9 Mich. 165, 80 AmD 


Minn.—Buchanan v. Duluth, 40 
Minn. 402, 42 NW 204; Simmer v. St, 
Paul, 23 Minn. 408. 

Miss.—Fewell v. Meridan, 90 Miss. 
380, 43 S 438, 9 LRANS 775; Semple 
Panvicksbure, 62 Miss. 63, 52 AmR 


Mo.—Donahoe vy. Kansas City, 136 
Mo. 657, 38 SW 571; Thurston y. St. 
Joseph, 51 Mo. 510, 11 AmR 463 
[overr Hoffman v.:.St. Louis, 15 Mo. 
651; Taylor v. St. Louis, 14 Mo. 20, 
55 AmD 89; St. Louis v. Gurno, 12 
Reeves v. Larkin, 19 Mo. 
Woods v. Kansas City, 58 Mo. 
A. 272; Gibson vy. St. Joseph, (A.) 
216 SW 50; Kinlough v. Maplewood, 


(A.) 201 SW 625. 
N. H.—Pinsonneault y. Concord, 80 
N. H. 539, 120 A 257; Lockwood v. 


Dover, 73 N. H. 209, 61 A 32; Rowe v. 
Portsmouth, 56 N. H. 291, 22 AmR 


464. 

N. Y.—Meruk v. New York, 223 N. 
Y. 271, 119 NE 571; Stoddard v. Sara- 
toga Springs, 127 N. Y. 261, 27 NE 
1030; Hardy v. Brooklyn, 90 N. Y. 
435, 483 AmR 182; Barton v. Syracuse, 
SOI ANem Yop 4 1 VS Transerr FAs 
Rochester White Lead Co. v. Roch- 
ester, 3 N. Y. 463, 583 AmD 316; Gray 
v. Brooklyn, 2 Abb. Dec. 267, 10 Abb 
PrNS 1938; Munn y. Hudson, 61 App. 
Div. 343, 70 NYS 525; Lewenthal v. 
New York, 5 Lans. 532, 61 Barb. 511; 
Butler v. Edgewater, 2 Silv. Sup. 
6 NYS 174 [aff N. Y. 594 mem, 
628 mem]; Donohue vy. New Y 


Daly 65; William P. Greiner Bldg. 
Se v. Cheektowaga, 181 NYS 
159, 


N. C.—Eller v. Greensboro, 190 N. 
C. 715, 180-SE 851; Moser v. Burling- 
ton, 162 N. C. 141, 78 SE 74. 

Oh.—Lakewood v. Swift, 14 Oh. Cir. 
Cty Ne iS:..13960 32 Ob) Cina ICL, p40. 
Cincinnati v. Johnson, 7 Oh. Cir, Ct. 
Né ¥Se e167, (28h OhusCin: “Cty Sip kate 
76 Oh. St. 567, 81 NE 1182]; Cum- 
mings v. Toledo, 12 Oh. Cir. Ct. 650, 
5 Oh. Cir. Dec. 495. 
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defeated on the | ground that the 


Okl.—Oklahoma City v. Stewart, 76 
Okl. 211, 184 P 779; Ardmore vy. Orr, 
35 Okl. 305, 129 P 867. $ 

Or.—Portland Gas, ete., Co. v. Gie- 
bisch, 84 Or. 632, 165 P 1004, LRA 
1917H 1092; Humphrey v. Portland, 


19. Or. . 430,, 442, 1542 RP, 897, fieit 
Cyc]. , 

Pa.—Briegel v. Philadelphia, 135 
Pa. 451, 19 A 1038, 20 AmSR 885; 


Allentown v. Kramer, 73 Pa. 406; 
Ringwalt v. Atglen Borough, 49 Pa. 
Super. 517; Edwards v. Williamsport, 
36 Pa. Super. 43; Siegfried v. South 
Bethlehem Borough, 27 Pa. Super. 
456; Cooper v. Scranton City, 21 Pa. 
Super. 17; Schweriner v. Philadelphia, 
16 Pa. Dist. 419 [aff 35. Pa. Super. 
bee} Beach vy. Scranton, 5 LackLegN 
25 


Ss. C.—Van Metre y. Columbia, 77 S. 
C. 288, 57 SE 859; Mayrant v. Co- 
lumbia, 77.S..C. 281, 5% SH 857,910 
LRANS 1094. 

S.-D.—Haley, etc., Co. v. Huron, 36 
S. D. 6, 153 NW 891. 

Tenn.—Nashville  v. 88 
Tenn. 415, 12 SW 1027. 

Tex.—Gross v. Lampasas, 74 Tex. 
195, 11 SW 1086; Dallas v. Webb, 
22 Tex. Civ. A. 48, 54 SW 398. 

Vt.—Sanborn v. Enosburg Falls, 87 
Vt. 479, 89 A 746; Winn v. Rutland, 
52 Vt. 481. 

Va.—Chalkley v. Richmond, 88 Va. 
402, 14 SE 339, 29 AmSR 730. 

Wis.—J. F. Rappel Co. vy. Manito- 
woc, 182 Wis. 141, 195 NW. 399; 
Geuder, etc., Co. v. Milwaukee, 147 
Wis. 491, 183 NW 8385; Peck v. Bara- 
boo, 141 Wis. 48, 122 NW 740; Hart 
v. Neillsville, 141 Wis. 3, 123 NW 
125, 135 AmSR 17; Gilluly v. Madi- 


Comar, 


son, 63 Wis. 518, 24 NW 137, 53 
AmR 299; Harper v. Milwaukee, 30 
Wis. 365. 


Eng.—Montreal v. Watt Scott, Ltd., 
[19227 2 AC..555, 69 DombLRoal: 

Man.—Mondor v. Tache, 23 Man. 
457, 11 DomLR-620, 24 WestLR 355, 
4 WestWkly 702; Lamontagne _ v. 
Woodlands, 22 Man. 495, 5 DomLR 
524, 21 WestLR 881; Foster v. Lans- 
downe, 12 Man. 416; Stadnick v. Bif- 
rost, [1926] 3 DomLR 295, 2 West 
Whkiy 324. 

Ont.—Hiles v. Ellice, 20 Ont. A. 
225 [rev on other grounds 23 Can. 
S. Cc. 429]; Stalker v. Dunwich Tp., 
15 Ont. 342; Crompton Corset Co. v. 
Toronto, 14 OntWN 197, 15 OntWN 
87; Smith v. Eldon Tp., 9 OntWR 
963; James v. Bridgeburg, 9 OntWR 
189; Passmore v. Hamilton, 8 Ont 
WR 82; Grassick v. Toronto, 39 U. 
Cc, Q. B. 306; Reeves v. Toronto, 21 
U. 36. QYBSLor. 

Que.—Gelinas vy. Montreal, 59 Que. 
Super. 62; Albeniti v. Baron, 27 Rev 
Leg 424. See Trois-Pistoles _ v. 
Damours, 60 Que. Super. 305, 27 Rev 
deJur 328 (construction of statute). 

{a] Rule applied.—(1) Failure to 
give an abutting owner notice of a 
proposed sewer excavation in an al- 
ley close to his land is such negli- 
gence as will render the municipality 
liable for damages. Heman Constr. 
Co. .v. St. Louis, 256 Mo. 332, 165 
SW 1032; Gerst v. St. Louis, 185 Mo. 
191, 84 SW 34, 105 AmSR 580. (2) 
Although the power conferred upon 
a municipality, under its charter, to 
build sewers is discretionary, if it 
undertakes to construct a Sewer or 
culvert for the purpose of carrying 
off the Surplus water and drainage, it 
is bound to exercise reasonable care 
in the execution of the work, and if, 
by the negligent construction of the 
sewer, the drainage, instead of being 
able to flow through it, dams up at 
its mouth and overflows adjoining 
property, the corporation is liable. 
Frostburg v. Hitchins, 70 Md. 56, 16 
A 380; Frostburg v. Dufty, 70 Md. 47, 
16 A 642;, Hitchins v. Frostburg, 68 
Md. 100, 11 A 826, 6 AmSR 422. (38) 
Where a city, in the exercise of its 
powers to construct Sewers, etc., di- 
rected a culvert to be built for the 


[§ 1889 
construction was for the benefit of 


purpose of conducting the water of a 
natural stream which had previously 
been the outlet through which the 
surtace water of a portion of the 
city had been carried off, and the 
culvert, in consequence of its want 
of capacity and the unskillfulness 
of its want of construction, failed to 
discharge the water during a freshet, 
so that plaintiff's premises were 
flooded and their property damaged, 
it was held that the city was liable 
therefor. Rochester White Lead Co. 
v. Rochester, 3 N. Y. 463, 53 AmD 
316. (4) It is negligence for a mu- 
nicipality to begin digging a ditch 
at the wrong end, the result of which 
is to bring large quantities of water 
to a point on the land of plaintiff, 
where it remains an unreasonable 
time. Mondor v. Tache, 23 Man. 457, 
11 DomLR 620, 24 WestLR 355, 4 
WestWkly 702. 

{b] Culvert inclosing gas pipe.— 
Where a city constructed a culvert 
so as to inclose a gas pipe ten inches 
in diameter which ran diagonally 
through it at a distance of nine 
inches from its bottom, and during 


'a violent rainstorm substances were 


earried into the sewer and jammed 
against and about the gas pipe so as 
wholly to prevent the fiow of the 
water, whereby the adjoining prem- 
ises were overflowed and damaged, 
the city was guilty of negligence 
rendering it liable for the damages. 
Buchanan vy. Duluth, 40 Minn. 402, 
42 NW 204. 

[ce] Detective flood valve.—A city 
that contracts with one _ through 
whose land it constructs a sewer to 
construct it with a suitable valve so 
as to prevent the water of the river 
into which the sewer discharged from 
flowing back through the sewer in 
ease of high water is liable for 
damages resulting from the city en- 
gineer’s negligence in selecting the 
valve and- constructing the sewer. 


Nashville v. Sutherland, 94 Tenn. 
356, 29 SW 228. 

[d] Negligent construction not 
shown.—(1) Murphy v. Rome, 184 
App. Divi) 350),.17L NYS- 497" (2) 


Where the specifications for grading 
a street provided for a dry wall, 
but gave the abutting owners the 
privilege of constructing a wall of 
masonry, and the contractor was will- 
ing to lay the wall opposite plain- 
tiff’s premises in cement, but laid a 
dry wall because of plaintiff’s re- 
fusal to pay for the cement, an ac- 
tion could not be maintained against 
the municipality for negligence in 
constructing a wall which allowed 


water to percolate through it. Wat- 
aoe v. Kingston, 114 N. Y. 88, 21 NE 
[el A failure to adopt the most 


approved system in excavating for a 
sewer is not negligence if the sys- 
tem used in making the excavation is 
reasonably safe. Uppington v. New 


cork 41 App. Div. 370,. 58 NYS 
[f] In Kentucky (1) the rule 


stated in the text has been followed. 
Paris v. Baldwin, 169 Ky. 802, 185 
SW 144 (municipality liable for 
flooding of basement because of de- 
fective Sewerage system negligently 
constructed); Campbell v. Vance- 
burg, 101 SW 3438, 30 KyL 1340 
(holding that, where a city, on taking 
in outlying property, assumed to 
make changes in improvements in a 
street adjacent to plaintiff’s property 
with reference to the drainage of 
surface water, it was liable for any 
damages resulting to plaintiff from 
its negligence in respect of such 
change); Covington vy. Glennon, 2 
KyL 215, 11 Ky. Op. 9. (2) On the 
other hand it has been held that, in 
constructing a culvert connecting 
with a sewer to drain surface water 
from a pond, a city is performing 
a governmental duty and is not liable 
for negligence resulting in the death 


For lates cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the public health,®* although it has been held that, 
where a municipality, under statutory authority, 
constructs an artificial channel to minimize the ef- 
fect of floods on life and property and to promote 
the public health by the elimination of stagnant 
pools in times of drought, the undertaking is gov- 
ernmental in character, and the municipality is 
not liable for negligence in the construction or main- 
tenance of the improvement.®* So where lots have 
been injured by a change in the flow of water caused 
by the improper construction of a sewer, the city 
is liable, although the volume of water thrown upon 
the land has not been increased.®°® Care exercised 
in inspecting and testing a sewer will not relieve 
the municipality from lability for negligence in 
the original construetion.®*® 

Exercise of legislative power. Where a munici- 
pality is authorized by the legislature to lay out 
and construct common sewers and drains and pro- 
vision is made by statute for the assessment, under 
special proceedings, of damages to persons whose 
estates are thereby injured, the city is not lable 
to an action for injuries which are the necessary 
result of the exercise of the powers conferred by 
the legislature and not due to negligence or an 
abuse of the powers granted.” 

Culvert constructed with county funds. A mu- 
nicipality is not relieved from liability for negli- 
gence in the construction of a culvert within its 
limits by the fact that the money for its construe- 
tion was appropriated by the county board of su- 
pervisors.°* 

Alteration of construction. A municipality is 
liable for a violation of the absolute ministerial 
duties of its officers in negligently altering the con- 
struction of a sewer.®® 

Alteration of sewer by private individual under 
municipal supervision. Where a municipality grants 
permission to a person, and appropriates money to 
aid him, to alter, under the supervision of the city 
engineer, the course of a sewer over which it has 
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assumed control, and such alteration is negligently 
made so as to cause the water and the sewage to 
back up and flow into a private cellar, the munici- 
pality is liable for the resulting damages. 

Personal injuries. A municipality which permits 
a sewer to discharge into a creek is not liable for 
injury to a person fording the creek in a wagon, 
caused by a latent defect in such creek at the mouth 
of the sewer.” 

[§ 1890] (2) Negligence of Independent Contrac- 
tors,* or of Independent Public Officers. Where a 
municipality adopts a proper system of drainage 
and lets a contract for the doing of the work, the 


contractor to use his own method and means for 


the construction of the drain, the city is not liable 
for damages resulting from the negligence of the 
contractor in doing the work,® or for injuries caused 
by his neghgent acts wholly ‘collateral to the work.® 
But this rule of nonliability does not apply where 
the work is done under the control and supervision 
of the municipality ;’7 and even where no supervision 
is actually exercised, the municipality may be liable 
if it reserves the right to supervise,® although it has 
been held, on the other hand, that the fact that a 
municipality reserves to itself the right to direct 
the work will not render the municipality liable if 
it never in fact attempts to direct it. Moreover, 
the defense of independent contractor is not avail- 
able where the work of construction is intrinsically 
dangerous! or creates a nuisance,™ or the resulting 
injury is a natural consequence of the doing of the 
work as contemplated,!? or where the municipality 
has expressly agreed with the injured property 
owner to pay all damages of the nature of those 
sued for.t8 

Independent public officers.‘ A municipality is 
not liable for the negligence of an independent pub- 
lic officer or body created by the legislature, in 
planning or constructing sewers,’ unless it accepts 
and continues to use the defective structure.*® 

[§ 1891] c. Negligence in Maintenance and Re- 


of a boy drawn through an unguarded 

culvert into a sewer. Von Almen v. 

Louisville, 180 Ky. 441, 202 SW 

880. 

eee recoverable see infra § 
Negligence in construction causing 

injuries to persons on streets see su- 


pra § 1815. 

92. Sigouin v. Montreal, 61 Que. 
Super. 494. 

[a] A written agreement, made in 


accordance with the municipal by- 
laws by the owner of a house built 
on a street after the sewer was laid 
and whose cellar is three feet lower 
than the sewer, accepting full re- 
sponsibility for damages caused by 
the backing up of the water, is bind- 
ing on his tenant, and the latter’s 
remedy for flooding of the cellar is 
against the landlord, not against the 
city. Sigouin v. Montreal, 61 Que. 
Super. 494. 

93. Montgomery v. Stephens, 14 
Ala cA. 274;569=S 970: 

94. Gorman v. Rosedale, 118 Kan. 
20, 234 P 53 (action for death of boy 
drowned in channel while wading 
therein). 

Protection of public health as gov- 


ernmental function generally see 
supra §§ 1749-1751. 

95. McArthur v. Dayton, 42 SW 
343, 19 yout 882. 

96. yons v. Lowell, 239 Mass. 
310, 131 NE 860 

97. Washburn, etce., Mfg. Co. v. 
Worcester, 116 Mass. 458; Spratt v. 
Gloucester, 47 Ont. L. 593, 54 Dom 
LR 275. 

93. Van Pelt v. Davenport, 42 


Iowa 308, 20 AmR 622. 


99. Mills v. Brooklyn, 32 N. Y. 


489. 

1. Chalkley v. Richmond, 88 Va. 
402, 14 SE 339, 29 AmSR 730. 

Liability for acts of third persons 
generally see infra § 1910. 

2. Zehe v. Louisville, 123 Ky. 621, 
629, 96 SW 918, 29 KyL 1107. 

[a] “A creek is not a highway, 
and the same rule of law which would 
apply in case of accidents occurring 
on streets or sidewalks of a city 
could not be applied to an accident 
pecurring in a creek by reason of a 
latent defect therein.”” Zehe v. Louis- 
ville, supra. 

3. Liability: 

For acts of independent contractors 
generally see Master and Servant 
§§ 1517-1569. 

Of municipality for torts of inde- 
pendent contractors generally see 
supra §§ 1722-1729. 

4 Liability of municipality for 
torts of independent public officers 
generally see supra §§ 1717, 1718. 

5. Seymour v. Cummins, 119 Ind. 
148, 21 NE 549.0 5-ERAIM26: Van 
Lengerke v. New York, 150 App. Div. 
98, 184 NYS 832; Dorst v. Toronto, 
11 OntWR 738. 

5 errr of contractor see 
Ke Clipsham vy. Orillia, 4 OntWR 
2 


infra 


Generally see supra § 1727. 

7. Hanrahan y, Baltimore, ‘114 Ma. 
517,.80 A 3812; Grassick v. Toronto, 
BOR IUS KCI @) B. 306. 

Generally see supra § 1724. 

8 Fink y. St. Louis, 71 Mo. 52. 

[a] Thus, where the work of re- 
building a sewer is done by the con- 
tractor of a railroad constructing its 
road along a street, and the munici- 


pality reserves the right to super- 
vise the work of rebuilding, i A Ee 
liable for the contractor’s negligence, 
although the municipal officers fail 


to exercise any supervision over 
such work. Fink v. St. Louis, 71 
Mo. ; 

9. Von Lengerke v. New York, 


150 App. Div. 98, 134 NYS 832 [aft 
Zit N. YY. 558 mem, 105 Nb 1101 
mem]. 

Generally see supra § 1724, 

10. Taylor v. Walsh, 193 Mo. A, 
516, 186 SW 527. 
MnO Chapman y. Litchfield, 158 Ill. 

12. Frankfort v. Jones, 207 Ky, 
289, 269 SW 326. 

Generally see supra § 1723. 

13. Frankfort v. Jones, 207 Ky. 
289, 269 SW 326. 

14. Generally see supra §§ 1717, 


1718. 
15. Smith v. Gloucester, 201 Mass. 
329,- 87 NE 626; John Wanamaker, 


New York v. New York, 197 App. Div. 
441, 189 NYS 354 [aff 233 N. Y. 652 
mem, 135 NE 956 mem] (public serv- 
ice commission), 

[a] Rule applied.—(1) By laying 
a pipe across private land to con- 
nect a catch basin in the street with 
a ditch on plaintiff’s land, the su- 
perintendent of highways of a city 
committed a tort for which the city 
is not liable. Smith v. Gloucester, 
201 Mass. 329, 87 NE 626. (2) 
city is not liable for negligence of 
the superintendent of highways in 
failing to keep a ditch free from 
obstructions, resulting in injury to 
a landowner. Smith v. Gloucester, 
supra. 

16. Smith v. Gloucester, 201 Mass. 
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329, 87 NE 626; John Wanamaker, 
New York v. New York, 197 App. 
Div. 441, 189 NYS 354 [aff 233 N. Y. 
652 mem, 135 NE 956 mem]. 

[a] Public use of a ditch in run- 
ning water from a catch basin in a 
Street ‘through a ditch on private 
land, begun by the surveyor ot high- 
ways and continued without any act 
of the city, created no liability 
against it respecting the ditch. Smith 
Hout Gioucester, 201 Mass. 329, 87 NH 

Effect of acceptance of work gen- 
erally see Supra § 1728. 

17. Liability for acts or omissions 
of third persons see infra § 1910. 

Notice of defects or obstructions 
see infra § 1911. 

18. Ala.—Bieker v. Cullman, 177 
Ala. 662, 59 S 625. 

Cal.—Kramer v. Los Angeles, 147 
Cal. 668, (82 P 334; Cook v. San 
Francisco, 23 P 1094; Spangler v. 
San Francisco, 84 Cal. 12, 23 P 1091, 
18 AmSR 158. 

Colo.—Denver v. Rhodes, 9 Colo. 
554, 18 P 729; Denver v. Capelli, 4 
Colo. 25, 34 AmR 62. 

Conn.—Katzenstein v. Hartford, 80 
Conn. 668, 70 A 23, 18 AnnCas 469; 
Judd v. Hartford, 72 Conn. 350, 44 A 
510, 77 AmSR 312. 

Del.—Hession v. Wilmington, 15 
Del. 122, 40 A 749, 27 A 830; Harri- 
oe v. Wilmington, 13 Del. 140, 12 A 

79. 

D, C.—Johnston v. District of Co- 
lumbia, 12 App. 427; District of Co- 
lumbia v. Gray, 6 App. 314. 

Ga.—Augusta v. Cleveland, 148 Ga. 
734, 98 SE 345; Langley v. Augusta, 
118 Ga. 590, 45 SE 486, 98 AmSR 133; 
Macon vy. Dannenberg, 113 Ga. 1111, 
39 SE 446; Brunswick v. Tucker, 103 
Ga. 233, 29 SE 701, 68 AmSR 92; 
Savannah vy. Cleary, 67 Ga. 153; Sa- 
vannah v. Spears, 66 Ga. 304; Dance 
v. Rome, 23 Ga. 6. 584,99 So iL: 
Atlanta v. Trussell, 21 Ga. A. 340, 94 
SE 649. 


Ill.—Alton v. Ho 63. TIL -167; 
Leynaud v. Cherry, P3038 PS Ae 4c: 
Chicago v. Norton. Milling Co., 97 
ite Aub [aff 196 Ill. 580, 63 NE 
1043]; Peoria v. Hisler, 62 Ill. A. 
reg ge nerpalgn v. Forrester, 29 Ill. 

Ind.—Union City v. Murphy, 176 


Ind. 597, 96 NE 584; Murphy v. In- 
dianapolis, 158 Ind. 238, 63 NE 469; 
Ft. Wayne v. Coombs, 107 Ind. 75, 7 
NE 7438, 57 AmR 82; South Bend v. 
Paxon, 67 Ind. 228; Logansport v. 
Newby, 49 Ind. A. 674, 98 NE 4; 
Cannelton v. Bush, 45 Ind. A. 638, 
91 NE 359; Valparaiso v. Cartwright, 
8 Ind. A. 429, 35 NE 1051. 
fewa.—Hines v. Nevada, 150 Iowa 
620, 130 NW 181, 32 LRANS 797; 
Monarch Mfg. Co. v. Omaha, .etc., R. 
Co., 127 Iowa 511, 103 NW 4938; 
Powers v. Council Bluffs, 50 Iowa 
197; Ross v. Clinton, 46 Iowa 606, 26 
AmR 169; Wallace v. Muscatine, 4 
Greene 373, 61 AmD 131. 
Ky.—Frankfort v. Buttimer, 146 
Ky, 815, 148 SW 410; Toebbe v. Cov- 
ington, 145 Ky. 7638, 141 SW 421; 
Maysville v. Brooks, 145 Ky. 526, 140 
SW 665; Central Covington v. Beiser, 
122 Ky. 715, 92 SW 973, 29 KyL 261; 
Louisville v. Gimpeel, 59 SW 1096, 22 
KyL 1110; Louisville v. O'Malley, 53 
SW 287, 21 KyL 873. 
Md.—Baltimore v. 
Md. 584, 39 >A °98; Baltimore. v. 
Schmitker, 84 Md. 34, 34 A 1132; 
Frostburg v. Dufty, 70 Md. 47, 16 
A 642; Hitchins v. Frostburg, 68 Md. 
100, 11 A 826, 6 AmSR 422; Kranz v. 
Baltimore, 64 Md. 491, 2 A 908. 
Lynn, 249 Mass. 
486, 144 NE 379; Burnside v. Everett, 
186 Mass. 4, 71 NE 82; Manning v. 
Springfield, 184 Mass, 245, 68 NE 
202; Hewett v. Canton, 182 Mass. 220, 
65 NE 42; Melrose v. Cutter, 


Merryman, 86 


A municipality may also be held liable for 
misfeasance or nonfeasance in the performance of 
its duty to exercise reasonable care in the main- 
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; Mass. 461, 34 NE 695; Allen v. Bos- 
ton, 159 Mass. 324, 34 NE 519, 38 
AmSR 423; Bates v. Westborough, 
151 Mass. 174, 23 NE 1070, 7 LRA 
156°." Washburn, ete; “Mien Con Vv. 
Worcester, 116 Mass. 458; Merri- 
field v. Worcester, 110 Mass. 216, 14 
AmR 592; Emery v. Lowell, 109 Mass. 
OTs Emery v. Lowell; 104 Mass. 13; 
Child v. Boston, 4 Allen 41, 81 AmD 
680. 

Minn.—Tate v. St. Paul, 56 Minn. 
527, 58 NW 158, 45 AmSR 501; Stoehr 
v. St. Paul, 54 Minn. 549, 56 NW 
250; Buchanan v. Duluth, 40 Minn. 
402, 42 NW 204; Taylor v. Austin, 32 
Minn. 247, 20 NW 157. 


Miss.—Semple v. Vicksburg, 62 
Miss. 63, 52 AmR 181. 
Mo.—Thurston v. St. Joseph, 51 


Mo. 510, 11 AmR 463; Geiger v. St. 
Joseph, (A.) 198 SW 78; Hawkins v. 
Springfield, 194 Mo. A. 151, 186 SW 
576; Hannan v. Kansas City, 187 Mo. 
A. 315, 173 SW 703; Woods v. Kan- 
sas City, 58 Mo. A. 272; MeclInery v. 
St. Joseph, 45 Mo. A. 296. 

Nebr.—Randall v. Chadron, 112 
Nebr. 120, 198 NW 1020. 

ING Ee j 
N. H. 539, 120 A 257; Lockwood v. 
Dover, 73 N. H. 209, 61 A 32; Roberts 
Vv. Dover, 72 NY H. 147,2 66 AN 895 5 
Flanders v. Franklin, 70 N. H. 168, 
47 A 88; Rowe v. Portsmouth, 56 N. 
BDZ 98; 52 AmR 464, 

N. Y.—Schumacher v. New “York, 
166 nN’ Ys 103) 759) INE G73". Painter vis 
Delhi, 116 N. Y. 224, 22 NE 405, 5 
LRA 797; Seifert v. Brooklyn, 101 
N. Y. 136, 4 NE 321, 54 AmR 664; 
Smith v. New York, 66 N. Y. 295, 238 
AmR. 53; Nims: v. Troy, .59\ N; ¥%27500; 
McCarthy v. Syracuse, 46 N. Y. 194; 
Barton v. Syracuse, 36 N. Y. 54, 1 
Transcr. A. 317; Roberts v. Glens 
Falls, 166 App. Div. 464, 151 NYS 
1010; Lobravico..v. New York, 155 
App. Div. 184, 140 NYS 161; Quin- 
lan v. New York, 118 App. Div. 897, 
102 NYS 1012; Gravey v. New York, 
117 App. Div., 773, 102, NYS 1010; 
Holzhausen v. New York, 116 App. 
Div. 812, 102 NYS 145; Ebbets: v. 
New York, 111 App. Div. 364, 97 NYS 
833: Munn v. Hudson, 61 App. Div. 
343, 70 NYS 525; ‘Taleott ve New 
York, 58 App. Div. 514, 69 NYS 360; 
Burnett v. New York, 36 App. Div. 
458, 55 NYS 8938; Magee v. Brooklyn, 
18 App. Div. 22, 45 NYS 473; Evers 
v. Long Island City, 78 Hun 242, 28 
NYS 825; Daggett v. Cohoes, 5 Silv. 
Sup. 183, 7 NYS 882; Judas v. New 
York, .55 Mise. -259, 105. "NYS 96; 
Wessman v. Brooklyn, 16 NYS 97 
[aff 1338 N. Y. 677 mem, 31 NE 626 
mem]; Beach v. Elmira, 11 NYS 913; 
Wilson v. New York, 1 Den. 595, 43 
ras 719; New York v. Furze, 3 Hill 
612. 


N. C.—Pennington v. Tarboro, 184 
N.. C. 71,113 SE 5666; Williams'©v. 
Greenville, 130 N. C. 938, 40 SE 977, 
89 AmSR 860, 57 LRA 207; Downs 
ae High Point, 115 N,) GC. (182)::20' SH 

b. 

Oh.—Portsmouth v. Mitchell Mfg. 
Co., D3 ./OhiwSt 250, s148 INE 846; 
Krazeweski v. Berea, 21 Oh. Cir; Ct. 
N. S. 449; Merzweiler v. Akron, 18 
Oh. Cir, Ct. Nev S). 1383) .Cincinnatil v. 
Frey, 3 OhNPNS 627. 

Okl.—Oklahoma City v. Stewart, 76 
OKI... 211, 184UP779, 

Or.—Harbison vy. Hillsboro, 103 Or. 
257, 2.04 .P 61/3. 

Pa.—Workingman’s Sav. Bank, ete., 
Co. v., Pittsburgh, 284 Pa. 348, 131 A 
283; Loss v. Avalon Borough, 276 Pa. 
207, 119 A 915; Betterly v. Scranton, 
208 Pa. 370. 57 A 768; Markle v. Ber- 
wick, 142 Pa. 84, 21 A 794; Vander- 
slice v. Philadelphia, 103 Pa. 102; 
Malpass v. Philadelphia, 52 Pa, 
Super, 250; Ringwalt vy. Atglen Bor- 
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ough, 49 Pa. Super. 517; Lang v. 
Punxsutawney Borough, 44 Pa. Super. 
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tenance of its sewers, drains, and watercourses and | 
to keep them in reasonable. repair and free from 
obstruction,!® and this ineludes liability for injuries 


171; Edwards v. Williamsport, 36 Pa. 
Super. 43; Cairns v. Chester City, 34 
Pa. Super. 51; Herr v. Altoona, 31 
Pa. Super. 375; Siegfried v. South 
Bethlehem Borough, 27 Pa. Super. 
456; Cooper v. Scranton. City, 21 Pa. 
Super. BOTs 

Tenn.—Kolb v. Knoxville, 111 Tenn, 
311, 76 SW 823; Knoxville v. Klasing, 
111 Tenn. 134, 76 SW 814; Chatta- 
nooga v. Dowling, 101 Tenn, 342, 47 


SW 700; Horton v. Nashville, 4 Lea 
39, 40 AmR 1 i 
Tex.—Honey Grove v. Mills, (Civ. 


A.) 235 SW 267; Lindsay v. Sherman, 
(Civ. A.) 36 SW 1019; Parker v. 
Laredo, 9 Tex. Civ. A. "921, 28 SW 
1048; Dallas v. Schultz, (Civ. A.) 


27 SW 292. 

Utah.—Kiesel v. Ogden City, 8 
Utah 237, 30 P7583) Levy’ vo Salt 
Lake City, 3 Utah 63, 1 P 160. 

Vt.—Sanborn v. Enosburg Falls, 87 
Vt. 479, 89 A 746; Bragg v. Rutland, 
70 Vt. 606, 41 A 578; Willett v. St. 
Albans, 69 Vt. 330, 38 A 72; Winn v. 
Rutland, 52 Vt. 481. 

Va.—Richmond v. Cheatwood, 130 
Va. 76, 107 SE 830; Stansbury v. 
Richmond, 116 Va. 205, 81 SE 26, 51 
LRANS 984; Chalkley v. Richmond, 
ooo Va. 402, 14 SEH 339, 29 AmSR 
730. 

Wash.—Vittucci tmporting Go? v. 
Seattle, 72 Wash. 192, 130 P 109; 
Ronkosky v. Tacoma, 71 Wash. 143° 
£23 Pr.2. 

W. Va.—Clay v. St. Albans, 43 W. 
Va. 539, 27 SE 368, 64 AmSR 883. 

is. A . Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW 835; Peck 
v. Baraboo, 141° Wis. 48, 122°: NW 740; 
Gilluly v. Madison, 63. Wis. 518, 24 
NW 1387, 53. AmR~ 299; Harper v. 
Milwaukee, 30 Wis. 365. 

B. C.—Hobson v. Richmond Tp., 32 
Bi Cs-369: 

Man.—McCarthy v. St. Boniface, 
35) Man. 92, [1925] 2 DomLR *979, 
[1925] 2 WestWkly 209 [aff 34 Man. 
347, [1924] 3 DomLR 1029, [1924] 
2 WestWkly 1196]. 

N. B.—McKay v. St. John, 38 N. B. 
Curless v. Grand Falls, 37 N. B. 


Ont.—Bradley v. Raleigh, 10 Ont. 
L. 201, 6 OntWR 267; Crawford v. 
Ellice Tp., 26 Ont. A. 484; Mackenzie 
v. West Flamborough, 26 Ont. A, 
198; White v. Gosfield Tp., 10 Ont. 
A. 555; Fitzgerald v. Ottawa, 25 Ont. 
658; Welsh v. St.. Catherines, 13 Ont, 
369; McArthur v. Collingwood, 9 Ont. 
368; Crompton Corset Co. v. Toron- 
to, 14 OntWN -197, 15 OntWN_ 87; 
Manie v. Ford, 12 OntWN HR os Moore 
v. Cornwall, 4 OntWN 145, 23- ‘ontWR 
WSS 7 DomLR 413. 

[al Rule applied.—(1) A town 
which laid a sewer simply to care 
for house drainage, without provi- 
sion for surface waters, cannot es- 
cape liability for negligence in per- 
mitting surface waters to enter a 
sewer, overtax and flood it, on the 
ground that municipalities are not 
liable for errors in judgment in mak- 
ing such improvements. William P, 
Greiner Bldg. Corp. v. Cheektowaga, 
181 NYS 759. (2) The neglect of a 
town to clean out an open drain which 
it had defectively constructed ad- 
jacent to the land of plaintiff in such 
a manner that the drain would fill 
up will render the municipality liable 
for injuries sustained because of the 
water of the drain backing up and 
flooding plaintiff's land, and also for 


causing a more continuous seepage 
of water into it, notwithstanding 
some small portion of the injury was 
occasioned by the backing up of the 
waters of a creek, and that plaintiff 
might have diminished the damage 
by digging a watercourse, where, on 
the whole, the greater portion of the 
injury was due to the negligence of 
the town. Moore v. Cornwall, 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ to property caused by negligence in cleaning and re- 
The duty to use reason- 
able care to keep its drains and sewers in good 
repair cannot be avoided by contracting with a third 
But in performing its 
duty to keep sewers free from obstructions, a mu- 
nicipality is not lable’ for negligence in failing or 
refusing to use fire equipment to pump water from 
an obstructed sewer in order to prevent the sewer 
Where a municipality con- 
structs sewers, and the owners of adjacent prop- 
erty build and improve with reference to the im- 
provements made by the municipality, and there- 
after they are injured by the failure of the mu- 
nicipality to keep the sewers in proper repair, it 
cannot avoid lability on the ground that the negli- 
gent act caused the water to flow where it did origi- 


pairing such drains, ete.’° 


person to maintain them.”° 


from overflowing.?! 


nally.?? 


Contractual obligation to maintain. 
ity which has expressly agreed to pay all damages 
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work.” 
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of a specified kind, resulting from the construction 
of a sewer on private property, as well as those 
arising from failure to maintain the structure after 
completion, cannot avoid its contract on the ground 
that it was exercising a governmental function.?* 

Injury to municipal employees.”* 
acting under its charter authority in constructing or 
repairing sewers is bound to exercise care to pro- 
vide a reasonably safe place for its employees to 
On the other hand it has been held that 
a municipality is not liable for the drowning of a 
laborer employed in removing obstructions from a 
sewer due to the slippery condition of the pier 
over the mouth of the sewer.?° 

[§ 1892] 4. Sewers or Drains Causing Liability 
Generally. A municipal corporation is not liable 
for negligence in the construction or maintenance 


A municipality 


of a drain or sewer unless such drain or sewer is 


A municipal- 


OntWN 145, 23 OntWR 113, 7 Dom|A 398; Googin y. Lewiston, 103 Me. 


) ER 413: 

{[b] Changes in season.—The or- 
dinary diligence to be used by city 
authorities to prevent injury from 
a canal constituting a part of its 
sewer system extends not only to 
keeping up the existing banks of a 
drain, but also to keeping it open 
and in a suitable condition to pro- 
tect adjoining landowners, in view 
of the ordinary and usual changes 
at different seasons of the year. Sa- 
vannah vy. Spears, 66 Ga. 304. 

{e] Jurisdiction of aldermen no 
excuse.—The negligent omission of a 
city to make a sewer safe and tight 
so as not to injure neighboring prop- 
erty cannot be excused on the ground 
that jurisdiction as to the construc- 
tion and location of sewers is vested 
in the aldermen when it does not 
appear that they ever exercised such 
jurisdiction, but on the contrary they 
left the matter entirely to the su- 
perintendent of streets. Allen v, 
Boston, 159 Mass, 324, 34 NE 159, 38 
AmSR 423. 

{[d] Statutes giving to drainage 
commissioners the entire charge and 
control of sewers, and providing that 
such commissioners may sue and be 
sued, do not relieve the municipality 
from liability for a nuisance arising 
from the manner in which a sewer 
is maintained. Bolton v. New Ro- 
chelle, 84 Hun 281, 32 NYS 442; In 
re Smiddy, 19 NYS 949. 

{e] Delay in ‘removing obstruc- 
tion.—Where a municipality was not 
negligent in allowing a Sewer to 
overflow originally, but was negli- 
gent in failing promptly to remove 
the obstruction, owners of fiooded 
property were entitled to recover 
damages arising from the delay, and 
not from the happening of the over- 
flow. Sotel v. New York, 81 Mise. 
344, 142 NYS 361. 

{f] Negligence not shown.— 
Murphy v. Rome, 184 App. Div. 350, 
171 NYS 497; Ebbets v. New York, 
111 App. Div. 364, 97 NYS 8338 (hold- 
ing that a city was required to ex- 
erecise ordinary care to guard against 
an overflow from sewers through 
house connection, but no negligence 
of the city appeared); Sotel v. New 
York, 81 Misc. 344, 142 NYS 361 (city 
not negligent because of the sudden 
stoppage of a sewer, where it had 
exercised a reasonable degree of 
watchfulness, although the sewer had 
not been frequently inspected); Cor- 
rigan v. Toronto, 18 OntWN 228 [app 
dism 20 OntWN 329]. ie 

{g] In Maine.—(1) The munici- 
pality is made liable by express stat- 
utory provisions for failure to keep 
a sewer in repair after its construc- 
tion so as to afford sufficient and 
suitable flow for all drainage entitled 
to pass through it. Sherburne v. 
Sanford, 113 Me. 66,:92 A 997; Dyer 
vy. South Portland, 111 Me, 119, 88 


135 Ga, A. 24, 181 SBE 921. 


119, 68 A 694; Davis v. Bangor, 101 
Me. 311, 64 A 617; Keeley v.: Port- 
land, 100 Me. 260, 61 A 180; Kidson 
v. Bangor, 99 Me. 139, 58 A 900; 
Hamlin v. Biddeford, 95 Me. 308, 49 A 
1100. (2) But there is no liability 
for failure to maintain and repair 
except such as is imposed by statute. 
Dyer v.-South Portland, 111 Me. 119, 
88 A 398. (3) The drainage entitled 
to pass through a sewer under the 
statute is the sewage which a prop- 
erty owner is entitled to drain 
through the sewers, not including 
surface water, so that a town is not 
liable to an adjoining property own- 
er for damages caused from over- 
flow of surface water, due to an 
obstruction of catch basins. Dyer 
v. South Portland, supra. (4) The 
municipality is not liable for dam- 
ages caused by the flowing back of 
water and sewage on premises con- 
nected with the sewer, not arising 
from failure to repair. Davis v. 
Bangor, 101 Me. 311, 64 A 617. 

{[h] In New Jersey (1) where a 
Sewer breaks from faulty construc- 
tion or becomes clogged, thereby in- 
juring private property, the munici- 
pality, when notified of the condi- 
tion, is bound to repair the defects, 
and if it fails to do so it will be 
liable for the damage _ sustained. 
Murphy y. Atlantic Highlands, 77 N. 
J. Li. 452, 76 A 1073; Jersey City v. 
Kiernan, 60 N.' J. L. 246; 13 A. 170. 
(2) A municipality will be liable in 
trespass where it clears out a ditch 
and throws the refuse on private 


premises. Bailey v. Osborn, 80 N. 
J. > 92,9333," 78 A 99;) AnnCasl9124 
454, 

Damages recoverable see infra 
§ 2070, 

19. Ga.—Henning v. Atlanta, 35 
Ga. A. 24, 131 SH 92). 

Ky.—Frankfort v. Buttimer, 146 


Ky. 815, 143 SW 410. 

Me.—Googin vy. Lewiston, 103 Me. 
119, 68 A 694. 

Md.—Kranz v. Baltimore, 64 Md. 
491, 2 Ar 908. 

N. J.—Bailey wv. Osborn, 80 N. J. L. 
333, 78 A 9, AnnCas1912A 454, 

Va.—Chalkley v. Richmond, 88 Va. 
402, 14 SE 339, 29 AmSR 730. 

Wash.—Hayes v. Vancouver, 61 
Wash. 536, 112 P 498. ‘ 

[a] Rule applied.—(1) Where a 
retaining wall was damaged by a 
municipality’s negligence in making 


‘an excavation to repair a sewer, and 


damage to premises was caused from 
the bursting of the sewer, the owner 
could recover. Henning v. Atlanta, 
(2) A 
municipal corporation is liable to one 
holding title to land for the acts 
of the municipal agents in cleaning 
out a ditch and throwing the refuse 
upon the land. Bailey v. Osborn, 80 
N. J. L. 3338, 78 A 9, AnnCasl912A 
454. 


a public utility constructed or adopted by, and, 
under the control of, the municipality,?7 and one 


[b] Removing obstructions.—(1) 
A municipality is liable for the neg- 
ligent act of its servant in flooding 
plaintiff's basement in attempting to 
remove an obstruction in a_ sewer, 
Frankfort v. Buttimer, 146 Ky. 815, 
143 SW 410. (2) Where a city which 
had permitted a sewer to become 
obstructed attempted to remove the 
obstruction by turning a large and 
powerful stream of water into the 
sewer, and the water did not flow 
through, but stopped at the obstruc- 
tion, backed up into, and overflowed 
water-closet connections in the base- 
ment of a building in which plain- 
tiff had stored a large quantity of 
goods, resulting in injury thereto, the 
city in such operations did not act 
in a governmental capacity and was 
liable for the injuries sustained. 
Hayes v. Vancouver, 61 Wash. 536, 
112 P 498. 

{c] Statutory provisions. — Rev. 
St. c 21 § 18, providing that, after 
a public drain has been constructed 
and any person has paid for connect- 
ing with it, if the town shall fail 
to maintain and keep it in repair 
so as to afford sufficient flow for 
all drainage entitled to pass through 
it, such person may sue for damages 
thereby sustained, is broad enough 
to reach a case where the want of 
repair complained of consists not in 
the condition of the structure of the 
sewer itself, but in the fact that 
the city authorities in the process of 
repairing the sewer stopped up the 
pipe of one connected therewith so 
that it burst. Googin v. Lewiston, 
103 Me, 119, 68 A 694. 

20. Harbison v. Hillsboro, 103 Or. 
257, 204 °P: 618. 


21. See supra § 1746 note 77. t 
22. Powers v. Council Bluffs, 50 
Iowa 197. 


23. Frankfort v. Jones, 207° Ky. 


289, 269 SW 326. 


or Generally see supra §§ 1713, 
1714. 

25. Atlanta v. Trussell, 21 Ga. A. 
340.. 94 SE 649. 

26. Johnson v. Louisville Sewer- 
ane Comrs., 160 Ky. 356, 169 SW 
827. 


27. Cal.—Warden v. South Pasa- 
dena, 168 Cal. 612, 148 P 776." 


Tll.—Morrell v. Pana, 207 fll. A. 
609. 

Ind.—Indianapolis v. Lawyer, 38 
Ind. 348. 

Iowa.—Wilson v. Ottumwa, 181 
Iowa 303, 164 NW 613, LRA1918B 
468. 


Ky.—Wells v. Sheets, 213 Ky, 438, 
281 SW 159; Huss v. Ludlow, 197 Ky. 
815, 248 SW 185; Brooks v. Mays- 
ville, 151 Ky. 707, 152 SW 788; Mays- 
ville v. Brooks, 145 Ky. 526, 140 SW 
665; Harney v. Lexington, 130 Ky. 
251, 1138 SW 115. 

Me.—Lander vy. Bath, 85 Me, 141, 
26 A 1091. : 

Mass.—Diamond v. North Attlebor- 
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which it is the duty of the municipality to maintain 
and keep in repair;?8 and the obstruction of a 
private drain will not render the municipality 
lable, even though it has permitted such drain to 
_be connected with a city sewer.2? The administra- 
tive officers of a municipality have no authority to 
convert a private drain into a public sewer, nor to 
bind the municipality by any promises or admis- 
sions in relation thereto.?° 

Adoption or control, and what constitutes. Mu- 
nicipal adoption and control of the drain or sewer 
complained of is sufficient to render the munici- 
pality liable for defects or obstructions therein,** 
and it is not necessary that the municipality should 
have constructed,®? or should be the owner of,** the 
drain or, sewer. Thus a municipality is not re- 
lieved from liability for negligence in repairing a 
. sewer by the fact that it was originally constructed 
by the state.2* But a municipality does not adopt 
a private sewer by cleaning and repairing it,®* or 
by constructing a drain, manhole, and intake which 
does not conduct into the sewer any extra water.*® 
ough, 219 Mass. 587, 107 NE 445; 
Cochrane v. Malden, 152 Mass. 365, 


25 NE 620. in 


Mo.—Van Trump y. Kansas City, | town 
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main drain or common sewer within 
Rev. L. c 49 §§ 1, 3, but is a defect 
surface drainage 
is not liable to one 


“ 


So an agreement by a municipality to widen a street, | 


to reconstruct an old private ditch, and to grade 
and maintain the street, in consideration of land- 
owners’ conveyance of an easement in a strip of 
land, does not make it the duty of the municipality 
to keep the reconstructed ditch in repair so as to 
prevent injury to the land of such owners,*’ al- 
though it is bound to exercise ordinary care in the 
reconstruction of the ditch not to injure such land.** 
Permissive control. Where a municipality as- 
sumes permissive control of a private sewer which 
it does not condemn, and which still remains the 
property of the private landowner, the municipality, 
having no right to change the sewer, is not liable 
for any damages occasioned by its nonrepair.*® 
Drain laid in street by property owner. Where 
a city, for the sole purpose of abating the nuisance 
caused by the overflow of a lot after rains, either 
itself lays or réquires or permits the lot owner un- 
der its supervision to lay a drain pipe in and across 
an adjacent street, and thereafter, in constructing 


Wis.—Schroeder v. Baraboo, 93 
Wis. 95, 67-NW 27. 
See also Kiesel v. Ogden City, 8 


Utah 237, 30 P 758 (holding that a 


which a 
injured. 


for 


rs 1892 


187 Mo. A. 190, 173-SW 32. 

N, Y.—Kosmak v. New York, 117 
N. Y. 361, 22 NE 945. 

Pa.— Wanamaker y. Benzon, 63 Pa. 
Super. 401. 

Vt.—Sanborn v. Enosburg Falls, 87 
Vt. 479, 89 A 746. 

Va.—Robinson vy, Danville, 101 Va. 
213, 48 SE 337. 

Wis.—Crystal Spring Brook Trout 
Hatchery v. Lomira, 165 Wis. 515, 
162 NW 658. 

Ont.—Gallagher v. Toronto, 9 Ont 
WR 310 [app dism 9 OntWR 696]; 
Sierra v. Hamilton, 33 U.-C. Q. ‘B. 
.. [8] Rule applied.—aA sluice, catch 
hasin, and tiles, maintained by a vil- 
Tage for the purpose of carrying the 
surface water into the sewer, are not 
a part of the sewer system but are 
maintained by the village in its gov- 
ernmental capacity to protect the 
highway, and the municipality is not 
liable for negligence in maintaining 
the sluice and tile. Sanborn v. 
Enosburg Falls, 87 Vt. 479, 89 A 


746. 

[b] Railroad culverts.—(1) A city 
is not liable for injuries caused by a 
sewer or culvert constructed by a 
railroad in or under a_ street for 
its own exclusive use. Indianapolis 
v. Lawyer, 38 Ind. 348; Stackhouse v. 
Lafayette, 26 Ind. 17, 89 AmD 450. 
(2) And where a railroad company 
has included a portion of a street 
containing a culvert within the 
limits of its road so that the duty 
of maintaining both the street and 
the culvert has passed from the city 
to the railroad company, the city is 
not liable for damage subsequently 
caused by the insufficiency of the 
culvert. Lander v. Bath, 85 Me. 141, 
26.A. 1091. (3) But where a city 
granted a railroad company the right 
to construct and maintain along and 
on one of its streets, an embank- 
ment, and required a sufficient cul- 
vert thereunder to carry off the nat- 
ural drainage of the adjacent land, 
which was toward the street, and the 
culvert was insufficient, and as the 
city constructed a drain or ditch lead- 
ing to the culvert, water accumu- 
lated at this point and overflowed 
plaintiff's land, the city, in causing 
the’ accumulation of water, without 
a sufficient outlet, was jointly liable 
with the railroad company for the 
damages caused. Kelly v. Pitts- 
burgh, etc., R. Co., 28 Ind, A. 457, 63 
NE 233, 91 AmSR 134. 

{[c] A defect in a drain built to 
take care of surface water is not a 


Delamaine v. Revere, 229 Mass. 403, 


118 NE 660; Bates v. Westborough, 
Hee Mass. 174, 23 NE 1070, 7 LRA 


[d] Presumption of adoption of 
natural drain as sewer does not arise 
in absence of evidence of adoption by 
ordinance in the manner required by 
statute. Wells v. Sheets, 213 Ky. 
438, 281 SW 159. 

28. Van Trump v. Kansas City, 
187 Mo. A. 190, 173 SW 32; Lynch v. 
Clarke, 25 R. I. 495,56 A 779; Gal- 
lagher v. Toronto, 9 OntWR 310 [app 
dism 9 OntWR 696]. 

[a] Rule applied.—Where a cul- 
vert was constructed by a municipal 
corporation to carry the water of a 
natural stream under a street, the 
only duty imposed upon the munici- 
pality was to receive the water of 
the stream at the point where its 
culvert commenced and carry it under 
the street to the lower end of the 
culvert, and it was not called upon 
to take care of a connecting culvert 
constructed by some one else to fa- 
cilitate the flow of water to or 
through its culvert. Lynch v. Clarke, 
2b Real: S495 9G. AUS. 

[b] In Maine, under the statute 
authorizing recovery of damages for 
the failure of a municipality to per- 
form the duty imposed upon it by 
such statute properly to maintain 
and keep in repair its public drains 
and sewers, plaintiff must establish 
that the drain in question,is a pub- 
lie drain or sewer, legally established 
by the act of the municipal officers. 
Googin v. Lewiston, 103 Me. 119, 68 


A 694: Kidson vy. Bangor, 99 Me. 
139, 58 A 900; Bulger v. Eden, 82 
Me. 352, 19 A $29; 295 DRAG 205} 


Darling v. Bangor, 68 Me. 108; Estes 
v. China, 56 Me, 407. 
29. Kansas City v., Brady, 52 Kan. 


297, 34 P 884, 39 AmSR 349. See also 
infra § 1893. 

30. Kosmak v. New York, 117 
N. Y. 361, 22 NE 945. 


Iowa.—Hines v. Nevada, 150 
620, 130 NW 181, 32 LRANS 


Ky.—Maysville v. Brooks, 145 Ky. 
526, 140 SW 665. 

Md.—Krantz v. Baltimore, 64 Md. 
491, 2 A_ 908. 

Miss.—Fewell v. Meridan, 90 Miss. 
380, 43 S 488, 9 LRANS 775. 

\N. Y.—Nims v. Troy, 3 Thomps. & 
Gib Paff.50y Nip. 500)5), Vaccaring 
Teer York, 54 Misc. 600, 104 NYS 
928. 

Or.—Harbison v. Hillsboro, 103 Or. 
257, 204 P 613. 


city is liable for injuries caused by 
an obstruction in a sewer which was 
constructed under the supervision of 
the city originally or of which it had 
actual or constructive notice). 

[a] Rule applied.—Where a city 
assumed and exercised control over 
a manhole and a cross pipe in the 
Same, and dealt with it as a part 
of its drainage system, it is liable 
for damages to plaintiff's premises, 
due to the wrongful construction of 
the cross pipe and manhole, if it 
has been duiy notified ‘and fails to 
correct the situation, although the 
eross pipe was installed by plaintiff’s 
grantor. Fewell v. Meridan, 90 Miss. 
380, 43 S 438, 9 LRANS 775. 

32. Ill—Kewanee v. Ladd, 68 Ill. 
A. 154, See also Stack v. Bast St. 
Louis, 85 Ill. 377, 28 AmR 619; Pekin 
v. Brereton, 67 Ill. 477, 16 AmR 629; 
East St. Louis v. Lockhead, 7 Ill. A. 
83 (in all of which the same prin- 
ciple was applied). 

Ind.—Indianapolis v. Lawyer, 38 
nN 348; Gaff v. Hutchinson, 38 Ind. 

Ky.—Maysville v. Brooks, 145 Ky. 
526, 140 SW 665. 

Mass.—Emery vy. Lowell, 104 Mass. 


Minn.—Taylor v, Austin, 32 Minn. 
247, 20 NW 157. 

Miss.—Fewell v. Meridan, 90 Miss. 
380, 43 S 438, 9 LRANS 775. 

N., Y.—Bolton v. New Rochelle, 84 
Hun 281, 32 NYS 442: Vaccarini_ v. 
er York, 54 Misc. 600, 104 NYS 


Va.—Chalkley v. Richmond, 88 Va. 
402, 14 SE 339, 29 AmSR 730. 

Ont.—Fitzgerald v. Ottawa, 25 
Ont. 658. 

fa] Where culverts built by a 
railroad company are adopted by a 
city for its use, the city is liable 
for injuries resulting from the cul- 
verts being out of repair or insuffi- 
cient. Indianapolis v. Lawyer, 38 


Ind. 348. 

Savannah v. 67 Ga. 
153; Md. 
491, 2 A 908. 


Cleary, 
Kranz. v. 
34. Chalkley v. Richmond, 88 Va. 


Baltimore, 64 


| 402, 14 SH 339, 29 AmSR 730. 


35. Brooks v. Maysville, 151 Ky. 
707, 152 SW 788. 

36. Brooks v. Maysville, supra. 

37. Davis v. Midvale City, 56 Utah 
LplSoe aa. 

38. Davis v. Midvale City, supra. 

Negligence in construction gen- 
erally see supra § 1889. 

39. Maysville v. Brooks, 145 Ky. 
526, 140 SW 665. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a public sewer, destroys this drain pipe so that 
water again accumulates upon the lot, the owner 
cannot recover from the city for such damages.*° 
And, generally, where abutting owners construct 
drains in the street, the municipality is not liable 
to a property owner whose pond is thereby pol- 
luted.*4 But where a drain laid by a property 
owner in a street under permission of the munici- 
pality empties into a natural stream and _ there- 
after, without express license by the municipality, 
it is used as a sewer to discharge sewage into the 
stream, to the injury of the lower riparian owner, 
the drain is a nuisance, and the municipality is 
liable for negligence in not abating it.4? And 
where a private corporation under contract with a 
municipality conducts a sewerage system through 
the streets, emptying into and polluting a water- 
course, the municipality is hable for the resulting 
injury to property where such injury would not 
have occurred had the municipality not compelled 
property owners to connect with the sewer, although 
the corporation might also be hable.** So where 
landowners construct a drain in the highway, a 
municipality which afterward acquires the terri- 
tory in which such drain is located is lable to the 
landowners for damages caused by failure to keep 
the drain in repair.** 

Sewer or drain on private property. The fact 
that a municipal sewer or drain is situated wholly 
or partly on private property does not relieve the 
municipality from lability for damages caused 
thereby,*® and the fact that the municipality has 
no right to enter on private property to repair 
the drain or sewer is no excuse.*® So a munici- 
pality is liable for damages due to the insufficiency 
of an artificial drain which it had substituted for 
one originally on plaintiff’s premises.47 On the 
other hand it has been held that the fact that a 
municipality built and repaired a drain does not of 
itself impose on the corporation a duty to keep 
it in repair where the drain is on private property 
and is itself private property.*® 

40. Ivey v. Macon, 102 Ga, 141,|(N. Y.)_ 613. 
29 SE 151. [a] 

41. Crystal Spring Brook Trout 
Hatchery Co. v. Lomira, 165 Wis. 515, 
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In Massachusetts it has been 
held that a ditch on private land, 
into which water 
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Acquisition of private property containing drain. 
The acquisition by a municipal corporation of 
property on which is located a private drain does 
not make the drain a publie sewer, or impose on the 
municipality the duty to remove obstructions for 
the benefit of a licensee.*® 


Natural watercourses.°® The rule as to munici- 


pal liability for defects and obstructions in sewers 


and drains®! remains the same whether a natural 
watercourse is adopted for drainage purposes or an 
artificial channel is built;5* and where a munici- 
pality has assumed jurisdiction over a stream flow- 
ing into the city, it may become liable for injury 
caused by its negligence in the control of the wa- 
ter.°° So where a municipality converts a running 
stream into a sewer, it is hable for damage resulting 
from neglect to keep it in proper condition.®* On 
the other hand, it has been held that a municipality 
is not liable for damages to property resulting from 
the overflow of a creek running through the city, 
and for not taking measures to restrain the waters 
of the creek so that they would not overflow, be- 
cause the municipality uses the stream as an out- 
let to a system of sewers.°> It has also been held 
that a municipality using a natural drain, but with- 
out casting any waters into such drain except such 
as naturally flow therein, is not liable to a property 
owner by reason of an acceleration of the flow of 
water due to the paving of streets,®*® and that a 
municipality may connect its sewers and drains 
with any natural channel for the flow of water, 
without incurring liability to keep such channel 
open to its mouth.5* 

Special statutory provisions; culverts. A covered 
drain leading from the gutter to a point under the 
middle of the sidewalk and thence to a culvert is 
a culvert within a statute making towns liable for 
injuries by reason of detects in culverts.58 But 
such a statute: has been held to extend only to . 
injuries to travelers.°? 

[§ 1893] 5, Injury through Private Drain Con- 


negligence. Owens vy. Lancaster, 182 
Pa. 257, 37 A. 858; Blizzard v. Dan- 
ville, 175 Pa. 479, 34 A 846; Bigham 
was discharged|v. Pittsburgh, 83 Pa. Super. 449; 


162 NW 658. 

42. Mansfield y. Bristor. 76 Oh. St. 
270, 81 NE 631, 118 AmSR 852, 10 
LRANS 806, 10 AnnCas 767. 

43. Thompson v. Winona, 96 Miss. 
591, 51 S 129, AnnCasi912B 449. 

44. Fitzgerald v. Ottawa, 25 Ont. 
658. 

45. Ind.—Ft. Wayne v. Coombs, 
107 Ind. 75, 7 NE 743, 57 AmR 82. 

Towa.—Hines v. Nevada, 150 Iowa 
620, 1830 NW 181, 32 LRANS 797. 

Minn.—Netzer v. Crookston City, 
59 Minn. 244, 61 NW 21 (failure to 


repair sewer). 
N. Y.—Stoddard We Saratoga 
Springs, 4 NYS 745 [aff 127 N. Y. 


261, 27 NE 1030] (discharge of con- 
tents of sewer into natural stream). 
Utah.—Levy :v. Salt: Lake City, 
Wtah- 302; 16. -o9s,00 .Utahy 63, 10 P 
160 (negligence with respect to pub- 

lie irrigating ditch). . 

46. Netzer v. Crookston City, 59 
Minn. 244, 61 NW 21. See also Hines 
v. Nevada, 150 Towa 620, 1830 NW 
181, 32 LRANS 797 (holding that the 
right to construct a sewer in part 
upon and across the lands of indi- 
vidual owners, being in the nature 
of an easement or perpetual license, 
earries with it the right to enter 
upon the premises to make repairs 
and do such work as is necessary 
to its proper maintenance). 

47. Fewell v. Meridan, 90 Miss. 
380, 43 S 438, 9 LRANS 1775. 

48. McCaffrey v. Albany, 11 Hun 


through a pipe laid from a catch 
basin in a street, was not. a main 
drain or common sewer, for the 
maintenance of which the city would 
be liable, under Rev. L. (1902) ec 49 
§ 1, where no drain laid out, built, 
or maintained by it, and no drain 
or sewer pipe connecting with any 
land or buildings owned or controlled 
by the city, ever discharged into the 
ditch. Smith v. Gloucester, 201 
Mass. 829, 87 NE 626. 

49. Kosmak v. New York, 117 
N, Y¥. 361; 22 NE 945 “[afé 53 Hun 
329, 6 NYS 453]. 


50. Generally see infra §§ 1898-— 
1901. 
51. See supra §§ 1888-1891. 


52. Owens vy. Lancaster, 182 Pa. 
257, 37 A 858: Blizzard v, Danville, 
175 Pa. 479, 34 A 846; Siegfried v. 
South Bethlehem Borough, 27 Pa. 
Super. 456. And see Davis v. Midvale 
City infra note 53. 


53. Davis v. Midvale City, 56 Utah 
eS op eae - 
54. Fox v. Joliet, 150 Tll. A. 491; 


Kranz v. Baltimore, 64 Md. 491, 2 
A 908; Blizzard v. Danville, 175 Pa. 
479, 34 A 846. 

fa] A municipality which adopts 
a natural watercourse as an open 
sewer is bound to keep the channel 
of the stream open and to prevent 
the accumulation of filth, and is lia- 
ble to respond in damages for any in- 
jury which may be done to riparian 
owners in consequence of its acts or 


Glasgow v. Altoona, 27 Pa. Super. 55. 
* 55. O’Donnell v.- Syracuse, 184 
N; Y. 1, 76 NE 738, 112 AmSR 558,°3 
LRANS 1042 [rev 102 App. Div. 80) 92 
NYS 555], 

(Miss.) 


56. Cauthen v, 
17'0"S' 123: 

57. Munn v. Pittsburgh, 40 Pa. 364. 

[a] Artificial substitute for’ nat- 
ural channel.—The right or liability 
of the city is not changed by the 
fact that the state or the owners 
of the lots through which the natural 
watercourse passes have made an 
artificial and covered substitute in 
place of the natural channel. Munn 
v. Pittsburgh, 40 Pa. 364 (holding 
that the fact that the municipality 
occasionally made repairs on the 
Sewer substituted for the natural 
channel was no evidence of a volun- 
tary assumption of the duty of 
maintaining it, and that the mu- 
nicipality was not liable for dam- 
ages done to the lot’ owners, by the 
falling in of the old sewer sub- 
stituted for the natural channel, 
unless the damage was caused by 
the negligence of its agents in con- 
necting the sewer with the old one, 
or in not keeping itS own sewer in 
order or in bringing into the old 
sewer such an additional quantity of 
water as to gorge and break it). 

58. Boyd v. Derry, 68 N. H. 272, 
38 A 1005. 

59. Sanborn v. Enosburg Falls, 87 
Vt. 479, 89 A 746, 


Canton, 
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necting with Public Sewer.°° It has been held in 
some jurisdictions that a property owner whose 
property is flooded by water or sewage from a 
defective sewer, backing up through a private drain 
connected with it, has a right of action against 
the municipality for the resulting damages,*? not- 
withstanding the damages were due to the faulty 


construction of the connection and the absence of 


check valves to prevent the backing of the water,°? 
and that the fact that plaintiff voluntarily con- 
nected his house with the publie sewer will not 
bar recovery for a nuisance arising from the main- 
tenance of such sewer.®? The liability of the mu- 
nicipality is in some cases based, at least in part, 
on the ground that the public sewer was paid for 
in whole or in part by assessment on abutting prop- 
erty,°* but it has also been held that a municipality 
is not relieved from liability even where the sewer 
was paid for by funds raised by taxation and not 
by assessment upon the property benefited.°° On 
the other hand some authorities have held that a 
property owner who voluntarily connects his pri- 
vate drain with a public sewer,®® paying nothing 
for the privilege,**’ or even where he pays a fee 
or an annual assessment to the municipality,®* has 
no right of action against the municipality for re- 
sulting damage to his property, especially where 
he knew at the time he made the connection that 
the public sewer was inadequate at times to take 
care of the water and sewage.®® The rule of 
nonliability is especially applicable where the in- 
jury was due to the connection being defective,’® 
or to the act of a third person,"! or where the con- 
nection was unauthorized’? and not ratified by the 
municipality.7* If the connection was made with- 
out authority the municipality is not liable, al- 
though the overflow from the public Sewer into the 
private drain was caused by the municipality’s 
negligence.74 So where a municipality constructs 


60. Right of individuals to make 
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13 Ont. 369; McConkey v. Brockville, 
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an adequate drain and a property owner, without 
authority, extends the drain across his premises, 
the municipality is not liable to a subsequent pur- 
chaser of the premises for damages caused from the 
flooding thereof due to the insufficiency of the 
private extension.?> But where the municipality 
connects its sewer with a private drain, overtaxing 
its capacity, and allows material to accumulate and 
obstruct the flow of water, causing it to flow back. 
on private property above, it is liable to the owners 
thereof for the resulting damage.’® 

Connection with natural watercourse. Where a 
natural watercourse has not. been adopted as a part 
of the municipal sewerage system or as an outlet 
therefor, the municipality will not be liable for 
damages from its pollution through private drains 
from residences connected with the watercourse with- 
out municipal authority.7" So where a landowner 
connects his cellar by drain with a municipal wa- 
tercourse not maintained as a sewer, and without 
the municipality’s consent, he cannot recover from 
the municipality for the flooding of his cellar by 
an obstruction in the watercourse.’® 

Release of damages. An agreement not to make 
any claim for damages caused by the construction 
or maintenance of a sewer, in consideration of being 
allowed to make a connection with such sewer, un- 
der a statute requiring a release of all damages, 
although not technically a release, operates as such.79 
But such release does not relieve the municipality 
from lability for injuries from an overflow caused 
by a subsequent change in the established grade 
of certain streets, so as to turn additional water 
into the sewer, overtaxing its capacity.®° 

[§ 1894] 6. Inadequacy of Sewers and Drains— 


| a. In General. Under the doctrine of nonliability 


for defects in planning a system of drains or sew- 
ers,*! it has been held in some jurisdictions that 
a municipality is not liable in damages for the 


Dasher y. Harrisburg, 20 Pa. Super. 


[§§ 1893-1894 


connection see infra XVIII in 44 C. J. 

61. Evers v. Long Island City, 78 
Hun 242, 28 NYS 825; Cairns v. 
Chester City, 34 Pa. Super. 51. And 
see cases infra notes 62-65. 

62. Karfiol v. New York, 119 App. 
Div. 70, 1083 NYS 1036. 

63. Bolton v. New Rochelle, 84 
Hun 281, 32 NYS 442; Daggett v: 
Cohoes, 5 Silv. Sup. 183, 7 NYS 882. 

64. Ft. Wayne v. Coombs, 107 Ind. 
75, 7 NE 7438, 57 AmR 82 [dist Roll 
vy. Indianapolis, 52 Ind. 547 (where 
there was an agreement that the mu- 
nicipality should be absolved from all 
liability)]; Barton v. Syracuse, 387 
Barb. 292 [aff 36 N. Y. 54, 1 Transcr, 
A. 317]; Hart v. Neillsyille, 125 Wis. 
546, 104 NW 699, 1 LRANS 952, 4 
AnnCas 1085. 

[a] here is something very like 
a contract to be implied from the con- 
struction of a sewer, at the expense 
of the adjacent property, that it may 
be used to drain the property thus 
charged with its construction, and 
it would seem that the adjacent prop- 
erty holders have a right to open 
drains into it, and in a suit by such 
adjacent property holder, who has 
opened his drain into the sewer upon 
his own responsibility, and whose 
premises have been flooded by back- 
water through the drain in a freshet, 
a verdict giving him damages must 
be sustained. Barton v. Syracuse, 37 
Barb. 292. faff:36.N, Y. 54, 1 Transcr. 
\A, 317]. / 

65. Lakewood vy. Swift, 14 Oh. Cir. 
Ct.. Ni) S. 396; 32, Oh. Cir. Ct; 470. 

66. Sheriff v. Oskaloosa, 120 Iowa 
442, 94 NW 904; Dermont y. Detroit, 
4 Mich. 485; Welsh v. St. Catharines, 


11 Ont. 322; Humphrey v. Toronto, 30 
OntWN 234; Lamport v. Toronto, 11 
OntWR 537. But see Manie vy. Ford, 
14 OntWN 83 [app dism 15 OntWN 
27] (where plaintiff recovered dam- 
ages for the flooding of his cellar 
which, with the consent of the mu- 
nicipality, he had connected with the 
municipal drain). 

‘ Li cs to relief generally see infra 

aL: 3 

67. Woodward v. Vancouver, 16 B. 
C. 457, 19 WestLR. 297; Johnston v. 
Toronto, 25 Ont, 312. 

68. Sheriff v. Oskaloosa, 120 Iowa 
442, 94 NW 904; Dermont v. Detroit, 
4 Mich. 435. 

69. Sheriff v. Oskaloosa, 120 Iowa 
442, 94 NW 904. 

70. Wilson v. Waterbury, 73 Conn, 
416, 47 A 687 (where the damage 
might have been avoided by plain- 
tiff properly placing a check valve 
in his drain); Streiff v. Milwaukee, 
89 Wis. 218, 61 NW 770. 

[a] _ Voluntary connection by city. 
—A city is not liable for damages 
resulting from the negligent con- 
struction of the connection between 
a private sewer and the main public 
sewer, where it was not the duty of 
the city or its officers to make such 
connection, but the board of public 
works voluntarily made it to re- 
place a prior connection which had 
been broken by the lowering of the 
main sewer. Streiff v. Milwaukee, 89 
Wis. 218, 61 NW 770. 

71. See infra § 1910. 

72, Warden v. South Pasadena, 


168 Cal. 612, 148 P 776; Breuck v. 
Holyoke, 167 Mass. 258, 45 Nit 732; 
Ranlett v. Lowell, 126 Mass. 431; 


Mgt Welsh v. St. Catharines, 13 Ont. 


73. Atlanta v. Word, 78 Ga. 276. 

[a] Acts held not to show ratifi- 
cation.—In an action against a city 
for damages caused by the flooding 
of plaintiff's house with water flow- 
ing back from the city sewer through 
the connecting pipe, the fact that a 
city contractor, when laying pave- 
ment, moved the connecting pipe and 
then put it back again, does not 
amount to such a ratification on the 
part of the city of plaintiff’s action 
in connecting-with the sewer as to 
estop the city from proving that the 
connection was made without the 
eee Ret ees ae violation of a 
penal ordinance. tlanta. v, 
UCR cae. wee 
ges Ranlett v. Lowell, 126 Mass. 


75. Warden y. South Pasadena, 
168 Cal. 612, 143 P 776. 

76. Harbison v. Hillsboro, 103 Or. 
257, 204 P 618, 

77. Wilson y. Ottumwa, 181 Iowa 
303, 164 NW 613, LRA1918B 468. 

Pollution of watercourse generally 
SES §§ 1908, 1909. 

a evasseur y. Berlin, 75 : . 

146, 71 A 628. Nowe 

Flooding lands by obstruction or 
diversion of watercourse generally 
see infra § 1900, 

T. “King v. Granger, 2d se 1.193, 
41 A 1012, 79 AmSR 779. 

80. King v. Granger, supra. 

Diversion of surface water from 
its natural course by the construc- 
tion of street improvements see infra 
§§ 19038-1906. 

81. See supra § 1887. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1894] 


inadequacy of a drain or sewer when such inade- 
quacy is due merely to an error of judgment com- 
mitted- by a municipal body clothed with discre- 
tion to determine the width and depth of drains 
and sewers,®? although a contrary rule has been 
asserted in the case of a drain or culvert constructed 
to control a natural: watercourse rather than sur- 
There is, however, authority for the 
view that a municipality is liable for damages re- 
sulting from its failure to provide sewers or drains 
of sufficient capacity to carry off sewage and wa- 
ter which may reasonably be expected to aceumu- 


face water.’ 


82. Ark.-—Little Rock v. Willis, 27 
Ark, 572. 
Colo.—Denver v. Rhodes, 9 Colo. 
554, 13 P 729, 
Del.—Harrigan y. Wilmington, 13 
Del. 140, 12 A 779. 
Ga.—Harrison Co. v. Atlanta, 26 
Ga. A. 727, 107 SE 83. 
Soe cgtiy sss vy. Anderson, 91 Ind. 
591. 
Iowa.—Knostman, 


etc., Furniture 


Co. v. Davenport, 99 Iowa 589, 68 
NW 887; Powers v. Council Bluffs, 
50 Iowa 197. 


Kan.—Atchison v. Challiss, 9 Kan. 
603 [overr Leavenworth v. Casey, 
McC. 124]. 

Me.—Keeley v. Portland, 100 Me. 
260, 61 A 180. 

Mass.—Pevear yv. Lynn, 249 Mass. 
486, 144 NE 379; Robinson v. Everett, 
191 Mass. 587, 77 NE 1151; Manning 
v. Springfield, 184 Mass. 245, 68 NE 
202; Buckley v. New Bedford, 155 
Mass. 64, 29 NE 201. \ 

. Minn.—Dudley v. Buffalo, 73 Minn. 
347, 76 NW 44. 


Mo.—-Stewart v. Clinton, 79 Mo. 
603. 
N. J.—Harrington v. Woodbridge 


Tp., 70 N. J. L. 28, 56 A 141. 

N. Y.—Prime v. Yonkers, 192 N. Y. 
105, 84 NE 571; Seifert v. Brooklyn, 
101 N, ¥. 186, 4. NE 321, 54 AmR 
664; Mills v. Brooklyn, 32 N. Y. 489; 
Graves v. Olean, 64 App. Div. 598, 72 
NYS 799; Schreiber v. New York, 11 
Misc, 551, 32 NYS 744. 

Pa.—Bealafeld v. Verona, 188 Pa. 
627, 41 A 651; Fairlawn Coal Co. v. 
Scranton, 148 Pa. 231, 23 A 1069; 
Collins v. Philadelphia, 93 Pa. 272; 
Fair v. Philadelphia, 88 Pa. 309, 32 
AmR 455; Malpass v. Philadelphia, 
52 Pa. Super. 250; Ringwalt v. At- 
glen, 49 Pa. Super. 517; Siegfried_v. 
South Bethlehem Borough, 27 Pa. 
Super. 456; Cooper v. Scranton City, 
21 Pa. Super. 17; Pressman v. Dick- 
son City, 13 Pa. Super. 236; Sullivan 
v. Pittsburg, 5 Pa. Super. 357; Cos- 
tello v. Conshohocken, 8 Pa. Co. 639. 

Wis.—Geuder, ete, Co. v. Mil- 
waukee, 147 Wis. 491, 1883 NW 835; 
Hart v. Neillsville, 125 Wis. 546, 104 


NW 699, 1 LRANS 952, 4 AnnCas 
1085. 

N.. B.—Lirette v. Moncton, 36 N. 
B. 475. 

And see cases supra § 1887 notes 
Osa es 


“Tt is not the law, that a municipal 
corporation is responsible, in a pri- 
vate action, for not providing suffi- 
cient sewerage for every, or for any, 
part of the city or village. The duty 
of draining the streets and avenues 
of a city or village, is one requir- 
ing the exercise of deliberation, judg- 
ment, and discretion. It cannot, in 
the nature of things, bé so executed, 
that in every single moment, every 
square foot of the surface shall be 
perfectly protected against the con- 
sequence of water falling from the 
elouds upon it. This duty is not, 
in a technical sense, a judicial one, 
for it does not concern the adminis- 
tration of justice between citizens, 
but it is of a judicial nature, for it 
requires... the same qualities of 
deliberation and judgment. It ad- 
mits of a choice of means, and the 
determination of the order of time, 
in which improvements shall be made. 
It involves, also, a variety of pru- 
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pality is liable 


dential considerations relating to the 
burdens which may be discreetly im- 
posed at a given time, and the prefer- 
ence which one locality may claim 
over another,” Mills ¥. Brooklyn, 32 
Ne 3 489,495. 

[a] Rule applied.—In determining 
the size of the eye or inlet of a sewer, 
municipal authorities were exercis- 
ing public or governmental func- 
tions, and the city was not liable 
because the inlet was too small to 
carry off the water. Harrison Co. v. 
Atlanta, 26 Ga. A. 727, 107 SE 83. 

{b] A city acting in good faith 
and within its quasi-judicial power 
and discretion is not liable for any 
private damage that may arise from 
the inadequacy of a sewer, although 
it delayed the enlargement thereof 
after knowledge of such inadequacy. 
Hession y. Wilmington, 15 Del. 122, 
40-A 749, 27 A 830. 

[c] Where a municipal corporation 
constructs a sewer in a skillful and 
careful manner, and keeps it in good 
repair, it will not be liable in dam- 
ages, as a general rule, to the owner 
of an abutting lot, for the errors 
in judgment or mistakes of the mu- 
nicipal authorities in regard to the 
capacity of the sewer to perform the 
work for which it was intended. Ro- 
zell v. Anderson, 91 Ind. 591. 

{d] Where a city constructs a 
sewer for carrying off surface water, 
it is not bound to construct such a 
sewer as will be sufficient to carry 
off all the surface water in all cases 
and under all circumstances. Atchi- 
son y. Challiss, 9 Kan. 603 [overr 
Leavenworth v. Casey, McC. 124]. 

[e] A city, changing the grade of 
its streets under an ordinance per- 
mitting it to do so, is not liable 
for the flooding of a cellar by the 
surface water which the culvert, built 
in accordance with the plan adopted, 
was too small to carry off. Stewart 
v. Clinton, 79 Mo. 603. 

[f] Error in judgment of city en- 
gineer.— Where a city has employed 
a competent engineer in the planning 
or construction of a culvert, and he, 
in the honest exercise of his judg- 
ment, has failed to make it of suffi- 
ecient capacity to avoid injury to 
property, the city is not liable for 
the injurious results of his error in 
judgment. Terre Haute v. Hudnut, 
112 Ind. 542, 13 NE 686; Van Pelt v. 
Davenport, 42 Iowa 308, 20 AmR 622. 

Surface waters generally see infra 
§§ 1902-1906. 

83. See infra § 1900. 

84. Ala.—Arndt v. Cullman, 132 
Ala. 540, 31 S 478, 90 AmSR 922. 

Ill.—Peoria v. Hisler, 62 Ill. A. 
26. 

Ky.—Louisville vy. Knighton, 100 
SW 228, 30 KyL 1037, 8 LRANS 478. 

Mich.—Richards v. Ann Arbor, 152 
Mich. 15, 115 NW 1047; Seaman v. 
Marshall, 116 Mich. 327, 74 NW 484. 

N. C.—Shaw v. Greensboro, 178 N. 
C. 426, 101 SEH. 27; Brinkley v. Nor- 
folk Southern R. Co., 168 N. C. 428, 
84 SE 700; Wright vy. Wilmington, 92 
N. C. 156. 5 

Eng.—Montreal v. Watts & Scott, 
Ltd., 01922] 2 A. C. 555, 69-DomBR 1. 

Man.—Dunn y. St. Ann, 20 DomLR 
bar 29 WestLR 197, 6 WestWkly 
1415. 

Ont.—McConnell v. Toronto, 10 Ont 
WN 2384 [app dism 11 OntWN 388]. 
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late under ordinary conditions,** or where the plan 
adopted is obviously insufficient.®® 
palty has been 
has been completed and experience has demon- 
strated that the system is inadequate to meet re- 
quirements, the municipality takes no steps to rem- 
edy the condition**® within a reasonable time after 
notice thereof, actual or constructive.’* 

Creation of nuisance.** Where a municipality has 
built a sewer or drain and by reason of the insuffi- 
ciency thereof a nuisance is ereated, the munici- 


So a munici- 
held liable where, after the work 


in damages,®® if .after notice of 


[a] Failure to provide sufficient 
outlet.—A municipality which under- 
takes to build a culvert or ditch must 
provide and maintain an outlet suffi- 
cient to carry off the water, and an 
adjoining landowner is entitled to 
recover for injuries to his land from 
failure of the municipality to per- 
form its duty in this respect. Dunn 
v. St. Ann, (Man.) 20 DomLR 987, 29 
WestLR 197, 6 WestWkly 1415; 
Kenny v. St. Clements, 24 Man. 51, 
15 DomLR. 229, 26 WestLR 432 [aff 
4 DomLR 304]. ’ 

[b] Imadequacy not shown.—Gal- 
lagher_v. Toronto, 9 OntWR-~ 310 
[app dism 9 OntWR 696]. 

_&5. Cal.—Spangler v. San Fran- 
Gis P0% 84°Cal. 12, 28 P 1091, 18 AmSR 


9qind-—Indianapolis v. Huffer, 30 Ind. 


Ky.—Louisville v. Norris, 111 Ky. 
903, 64°SW 958, 23 Kyl 1195, 98 Am 
SR 437. 33 

Va.—Stansbury y. Richmond, 116 
Va. 205, 81 SH 26, 51 LRANS 984. 

Ont.—James vy. Bridgeburg, 9 Ont 
WR 189. 

Que.—Papineau v. Longueuil, 11 
Que. Super. 98. 
ace see cases supra § 1887 notes 

“The later cases tend strongly to 
establish, and may, we think, be said 
to establish, and in our judgment 
rightly establish, that a city may 
be liable on the ground of negligence 
in respect of public sewers, solely 
constructed and controlled by it, 
when by reason of their insufficient 
size, clearly demonstrated by expe- 
rience, they result under ordinary 
conditions in overflowing the pri- 
vate property of adjoining or con- 
necting owners with sewage, and 
that the principle of exemption from 
liability for defeet or want of effi- 
ciency of plan does not. .,. extend 
to' such: a@ case.” ‘4 Dillon Mun. 
Corp. § 1739 [auot Stansbury v. Rich- 
mond, 116 Va. 205, 209, 81 SH 26; 
51. LRANS 984]. 

[a] Failure to exercise judgment. 
—The construction of -a sewer, ren- 
dered necessary by street improve- 
ments, of such incapacity that every 
sane man knows in advance that it 
will not afford any relief from the 
consequences of obstruction to the 
natural drainage caused by the fill- 
ing of the street, renders the city 
liable for damages caused by an over- 
flow, as this is not an error of. judg- 
ment, but gross and wanton careless- 
ness, a failure to exercise judgment 
atladls Indianapolis v. Huffer, 30 
Ind, 235: : 

86. Wright v. Richmond, (Va.) 
132 SE 707; Stansbury v. Richmond, 


ae Va. 205, 81 SE. 26, 51 LRANS 

87. Geuder, etc., Co. v. Milwau- 
kee, 147 Wis. 491, 183 NW 835; Hart 
v. Neillsville, 141 Wis. 38, 123 NW: 
125, 135 AmSR 17. 

Creation of nuisance see infra 
notes 88—90. ; 

88. Generally see Nuisances [29 
Cye 1143]. 


s9. Lewis v. Moultrie, 27 Ga. A. 
757, 110 SH°625; Tate v.- St. ‘Paul, 
56 Minn. 527, 58 NW 158, 45 AmSR 
501; Seifert v. Brooklyn, 101 N. Y. 
136, 4 —NE 321, 54 AmR 664; Roch- 
ester White Lead Co. v. Rochester, 
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the nuisance it fails to adopt and execute such 
measures as are necessary to remove the nuisance.*° 

Construction contrary to directions. Where the 
municipality has prescribed the capacity of a drain 
or sewer and it is not constructed as directed, the 
municipality will be liable for resulting damage.°®* 

Sewer or drain becoming inadequate after con- 
struction.°2 In some jurisdictions it has been held 
that, where sewers or drains were sufficient when 
constructed, the municipality is not lable if they 
subsequently become insufficient by reason of in- 
crease of population,®? the improvement of lots by 
individual owners,®** or the greater extent of prop- 
erty graded and built on,®° provided there is no 
negligence in doing such grading.®* In some juris- 
dictions, however, it has been held that the fact 
that sewers were adequate when first constructed 
will not relieve the municipality from liability for 
failure to make such changes as an increase of popu- 
lation and the altered condition of things make 
necessary ;°" the maintenance of such situation by 
the municipality thereafter, with knowledge thereof, 
constitutes a nuisance for which the municipality 
is liable.°8 So it has been held that a municipality 
is liable where it negligently overtaxes its drains 
or sewers by conducting ‘into them a quantity of 
water which they are incapable of discharging; 
and under this rule a municipality which attaches 
additional or subsidiary sewers to its sewerage 
system, knowing that this will overload it, will 
be liable for damages resulting from such overload- 
ing,’ unless by contract with the owners of prop- 
erty served by such additional sewers they are 
allowed to connect therewith on condition that the 
municipality shall not be liable. It has also been 
held that, where a municipality, after the construc- 
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tion of a storm sewer in certain streets, changes 
the established grade of adjoining streets so as to 
turn additional water into the sewer, overtaxing 
its capacity, the city is liable for injury to ad- 
joining property owners caused by the water back- 
ing up from the sewer; and that a municipality 
which undertakes to improve a stream is liable for 
injury caused by its delay in providing a sufficient 
outlet into the sea to carry off the water which 
by its work upon the upper part of the stream has 
been increased in volume beyond the natural flow.* 

Negligence of municipality. Where the inade- 
quacy of a drain or sewer is due to the negligence 
of the municipality in failing to take competent 
advice before undertaking its construction,® or to 
the construction of the utility in a negligent or un- 
skillful manner,® the municipality will be liable for 
resulting damages. So it has been held that, where 
a municipality undertakes to build a sewer and 
compels objecting property owners to pay the sums 
assessed against them for that purpose, it becomes 
bound to use due care so to construct it with ref- 
erence to its size and fall and the inlets that it 
will carry away the drainage for the designated 
district,” and if in the case of an ordinary natural 
rainfall the sewer proves insufficient, it may be 
inferred that there was negligence in the construe- 
tion thereof and the municipality is lable for the 
resulting damage.* Likewise the municipality is 
lable where the sewer or drain becomes inadequate 
through becoming obstructed or in need of repair.® 

[§ 1895] b. Extraordinary Storm or Flood. There 
is no municipal liability for insufficiency of sewers 
or drains to carry off surplus water from an un- 
precedented or extraordinary storm or flood,!® un- 
less the statute makes the municipality lable as 


3 N. Y. 468, 53 AmD 316; Ahrens| thereby concentrate and augment the Wis.—J. F. Rappel Co. v. Mani- 
v. Rochester, 97 App. Div. 480, 90] volume of water flowing through the} towoc, 182 Wis. 141, 195 NW 399; 
NYS 744; Hentz v. Mt. Vernon, 78] streets, the drainage system becomes| Geuder, etc, Co. v Milwaukee, 147 
App. Div. 515, 79 NYS 774; Martin |inadequate to carry off water accumu-| Wis. 491, 183 NW 835; Hart v. 
v. Brooklyn, 32 App. Div. 411, 52] lating in the streets from an ordinary | Neillsville, 141 Wis. 3, 123 NW 125 
NYS 1086; Munk y. Watertown, 67,rainfall, by reason of which con-|135 AmSR 17. ‘ 
Hun 261; 22, NYS 227. dition the water precipitated into Eng.—Montreal v. Watt & Scott, 


Creation of nuisance by construc- 


tion of sewer or drain see infra 


§ 1896. 


90. Tate v. St. Paul, 56 Minn. 527, 
58 NW 158, 45 AmSR 501; Seifert 
Vv. Brooklyn, 101-N. YY. 136, 4 NE 


321, 54 AmR 664; Ahrens v. Roch- 
ester, 97 App. Div. 480, 90 NYS 744; 
Munk v. Watertown, 67 Hun 261, 22 
NYS 227. " 

Notice of defects and obstructions 
generally see infra § 1911. 

91. Little Rock v. Willis, 27 Ark. 
572. 

92. Inadequacy arising from negli- 
gent failure to repair or remove ob- 
structions see infra text and note 9. 


93. Carr v. Northern Liberties, 35 
Pa. 324, 78 AmD 342; Johnston v. 
Toronto, 25 Ont. 312. 


94. Hamilton v. Ashbrook, 62 Oh. 
St. 511, 57 NE 239;-—-Sprinegfield v. 
Spence, 39 Oh. St. 665. 

95. Carr v. Northern Liberties, 35 
Pa. 324, 78 AmD 342. 


96. Steinmeyer v. St. Louis, 3 Mo. 
A. 256. 
97, Louisville v. Leezer, 143 Ky. 


244, 136 SW 223. 

98. Macon v. Macon Paper Co., 35 
Ga. A. 120, 1382 SHE 136. 

“Although a system for the drain- 
age of surface water from the streets 
of a city may be sufficient for that 
purpose at the time of its installa- 
tion, yet where, by reason of changed 
conditions, due to the erection of 
buildings which shed water into the 
streets, and to the construction of 
pavements in the streets, both of 
which prevent the natural seepage 
of surface water into the ground and 


the streets during a rainfall is not 
drained with’ sufficient rapidity to 
prevent its overflowing upon ad- 


joining premises, and where the 
situation is known to the city, its 
maintenance thereafter by the city 


constitutes a nuisance, and the city 
may be liable for resulting damage 
therefrom to adjacent property 
owners.” Macon vy. Macon Paper Co., 
supra. 

Creation of nuisance by municipal- 
ity generally see infra 1896. 

99. William. P. Greiner Bldg. 
Corp. v. Cheektowaga, 181 NYS 759; 
Haley, etc., Co. v. Huron, 36 S. D. 
6, 153 NW 891; Roberts, v. Port Ar- 


thur, 10 OntWR 1111 [app dism 11 
Cae el 642]... And see cases infra 
note 1. 


1. Faulkner vy. Ottawa, 8 OntWR 
126; Brown v. Reg., 7 Sask. L. 197, 
20 DomLR 470, 29 WestLR 537, 7 
WestWkly 228. 

2. Brown v. Reg., supra. 

Injury through private drains see 
supra § 1893. 

3 King v. Granger, 21 R. I. 93, 
41 A 1012. 

4. Boston Belting Co. 
149 Mass. 44, 20 NE 320. 

5. Harrigan vy. Wilmington, 13 Del. 
140, 12 A 779; Jones y. Bridgeburg, 9 
OntWR 189. 

Negligence in adoption of plan gen- 
erally see supra § 1887 notes 77, 78. 

6. Ark.—Little Rock v. Willis, 27 
Ayvk. 9572. 

Del.—Hession v. 
Del. 122, 40 A 749. 

Md.—kKurrle v. Baltimore, 113 Md. 
ay i AN Yes 


v. Boston, 


Wilmington, 15 


litd., [1922] 2 A. C. 555, 69 DomLR 1. 
Ont.—Coghlan v. Ottawa, 1 Ont. A. 

tee Reevesiv., Toronto, 240s 6Cl0..28 
Negligence in construction gener- 

ally see supra §§ 1889, 1890. 

PU ones ae v. Southworth, 67 Ill. 


8. Litchfield v. Southworth, supra. 
9. Colo.—Denver v. Rhodes, 9 Colo, 
554, 13 P 729; Denver v. Capelli, 4 
Seat \aba tae AmR 62. 
elk essign v. Wilmington, 15 
Del. 122, 40 A 749; Harrigan v. Wil- 
eS an 13) Del. 140.) Loe A W708 
a.—Harris v. Rome, 10 5 
73 SE 532. Re ee 
owa.—Powers vy. C i 
50 Towa ioe ouncil Bluffs, 
e.—Keeley yv. Portland, 10 
aO0 61 SS 180. pana 
1s.—Geuder, etce., Co. v. Milwau- 
kee: iad meee 491, 1833 NW 8385. ye 
nt.—White v. Gosfiel : 
OntyA.. 555. Ee 
Negligence in maintenance or re- 
pair generally see supra § 1891. 
10. Ala.—Arndt y. Cullman, 132 
Ala. 540, 31 S 478, 90 AmSR 922. 
Cal.—Los Angeles Cemetery As- 
soc. v. Los Angeles, 103 Cal. 461, 37 
P 815. ; 
Colo.—Aicher v, Deny 1 
Anas, 82 er er, l0i“Collo: 
el.—_ _ Hession vy, Wilmington, 15 
Del. 122, 40 A 749, 27 A 830; Harri- 
sa v. Wilmington, 13 Del. 140, 12 A 
D. C.—District 
Gray, 1 App. 500. 
i ieacriie | eam v. Cleary, 


of Columbia vy. 


67 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§ 1895] 


insurer,!! especially where such drains or sewers 
are amply sufficient to meet all demands upon them 
under ordinary conditions;'* and a contract by the 
municipality with the owner of land adjoining a 
ditch to straighten and enlarge the ditch through 
his premises so as to earry off all the water with- 
out overflowing his land, and to keep the ditch in 
repair, cannot be construed as requiring the mu- 
nicipality to provide against unexpected and ex- 
In order to give a stream or 
body of water the character of an extraordinary 


traordinary floods.'® 


MUNICIPAL CORPORATIONS 


flow it is not necessary that it should be the greatest 


Ida.—Willson v. Boise City, 20 Ida. 
£33,127 P 115, 386 GRANS 31168, 

Ill.—Chieago v. Rustin, 99 Ill. A. 
47; Peoria v. Adams, 72 Ill. A. 662; 
Litchfield v. Southworth, 67 Ill. A. 
398. 

Ind.—Valparaiso v. Spaeth, 166 Ind. 
14, 76 NE 514, 8 AnnCas 1021; Evans- 
ville v. Decker, 84 Ind. 325, 43 AmR 
86; Madison y. Ross, 3 Ind. 236, 54 
AmD 481. : 

Iowa.—Tackaberry Co. v. Simmons 
Warehouse Co., 170 Iowa 2038, 152 
NW 779; German Theological School 
v. Dubudque, 64 Iowa 736, 17 NW 153. 

Kan.—Kansas City v. King, 65 
Kan. 64, 68 P 1098. 

Ky.—Ludlow v. Broderick, 181 Ky. 
123, 203 SW 1082; Lexington v. Hen- 
derson, 180 Ky. 650, 2083 SW _ 528; 
Maysville v. Brooks, 145 Ky. 526, 140 
SW 665; Campbell v. Vanceburg, 101 
Sw 343, 30 KyL 1340. 

Md.—Kurrle v. Baltimore, 113 Md. 
635 [0G AX 873; \ 

Mich.—Richards vy. Ann Arbor, 152 


Mich. 15, 115 NW _ 1047; Coldwater 
v. Tucker, 36 Mich. 474, 24 AmR 
601. 


Mo.—Gulath v. St. Louis, 179 Mo. 
38, 77 SW_ 744. 
N. Y.—O’Donnell v. Syracuse, 184 
N. Y. 1, 76 NE 738, 112 AmSR 558, 
3 LRANS 1053, 6 AnnCas 173; Holz- 
hausen v. New York, 116 App. Div. 
812, 102 NYS 145; Sundheimer_v. 
New York, 77 App. Div. 53, 79 NYS 
278 [rev 176 N. Y. 495, 68 NE 867]; 
Judas v. New York, 55 Misc. 259, 105 
NYS 96; Congress, ete., Spring Co. v. 
Saratoga Springs, 6 NYSt 385. 

N. C.—wWright v. Wilmington, 92 
INFICt!56. 

Pa.—Helbling v. Allegheny Ceme- 
tery Co., 201 Pa. 171, 50 A 970; Cairns 
v. Chester City, 34 Pa. Super.. 51; 
Siegfried v. South Bethlehem Bor- 
ough, 27 Pa. Super. 456. 

Va.—Richmond v. Cheatwood, 130 
Va. 76, 107 SE 830; Richmond v. 
Wood, 109 Va. 75, 63 SE 449. 

Wis.—Andrus v. Ashland, 169 Wis. 
362, 172 NW 721; Geuder, etc., Co. v. 
Milwaukee, 147 Wis. 491, 133 NW 
835; Allen v. Chippewa Falls, 52 Wis. 
430, 9 NW 284, 38 AmR 748, 

Can.—Judge v. Liverpool, 57 Can, 
S. C. 609, 45 DomLR 895 [aff 49 N.S. 
513, 28 DomLR 617]; Faulkner v. 
Ottawa, 41 Can. S. C. 190, 14 AnnCas 
166 [dism app 10 OntWR 807]. 

Ont.—Garfield v. Toronto, 22 Ont. 


A. 128: Roberts v. Port Arthur, 10 
OntWR 1111 [app dism 11 OntWR 
642]. 

Calas baraaic vy. Lachine, 56 Que. 
Super. 137. 


Sask.—Brown v. Reg., 7 Sask. L. 
197, 20 DomLR 470, 29 WestLR 537, 
7 WestWkly 228. 

N. W. Terr.—Cardston Drug, etc., 
Co. v. Cardston, 3 WestLR 64. 

{a] “Extraordinary” storm.— 
Within the rule that a municipality 
is not liable for injuries from insuf- 
ficiency of its sewerage system to 
earry off the surface water in case 
- of an extraordinary storm, the word 
“extraordinary” is not used as 
synonymous’ with “unprecedented,” 
put with “unusual,” that which is 
rare or uncommon, happens some- 
times, but not so often as to be re- 
garded as a common occurrence. 


[43 C. J.—72] 


Geuder, etc., Co. v. Milwaukee, 147 
Wis. 491, 1833 NW 8365. 
[b] A fall of rain at the rate of 


three inches per hour for nine min- 
utes was one which could not rea- 
sonably be expected, and for which 
the city corporation was not obliged 
to provide, Faulkner v. Ottawa, 41 
Can, S. C. 190, 14 AnnCas 166 [dism 
app 10 OntWR 807]. 

[ec] The testimony of an engineer 
as to the necessary capacity of a 
sewer in a particular locality for 


ordinary occasions is proper evi- 
dence of what is an extraordinary 
rainfall. Hession y. Wilmington, 


(Del.) 27. A 830. 
Overflow of natural watercourse 
due to extraordinary flood see infra 


§ 1960. 
11. Blood v. Bangor, 66 Me. 154. 
[a] Tllustration.—In Maine Rev. 
St. c 16 § 9, providing that ‘after 


a public drain is constructed dnd 
any person has paid for connecting 
with it, it shall be constantly main- 
tained and kept in repair by the 
town, so as to afford sufficient and 
suitable flow for all drainage en- 
titled to pass through it,’ imposed 
upon the city in such a case the lia- 
bility of an insurer, which could not 
be affected by proof that the rains 
causing the overflow of the sewer 
were unusually severe. Blood vy. 
Bangor, 66 Me. 154. 


12. Del.—Hession v. Wilmington, 
27 A 830. 

Ill. Peoria v. Adams, 72 Ill. A. 
662. 


Mo.—Gulath y. St. Louis, 179 Mo. 
88, 77 SW 744. 

N. Y.—Sundheimer v. New York, 
77 App. Div. 53, 79 NYS 278 [rev ou 
ore grounds 176 N. Y. 495, 68 NE 

i 

Oh.—Lakewood v. Swift, 14 Oh. 
Cir Ct sN. OS:A939 6.322 Ob Cir, oC. 


470. 

S. D.—Haley, etc., Co. v. Huron, 
36S. 1Di6,0 153) NW sgt: 

Wis.—Geuder, etc., Co. v. Milwau- 
kee, 147 Wis. 491, 183 NW 825. 

Can.—Faulkner vy. Ottawa, 41 Can. 
S. C. 190, 14 AnnCas 166. 

Ont.—Garfield v. Toronto, 22 Ont. 
A. 128. 

[a] Act of God.—Where a sewer, 
built and maintained by a municipal 
corporation, is free from structural 
defect and is of sufficient capacity to 
answer all ordinary needs, the cor- 
poration is not liable for damages 
caused, as a result of an extraordi- 
nary rainfall, by water backing into 
the cellar of a person compelled by 
by-law to use the sewer for drain- 
age purposes. In such case it was 
held that an extraordinary rainfall 
might properly be treated as an “act 
of God,’’ in the technical meaning 
of that term, although it was not 
unprecedented, yet, if there was 
nothing in previous experience to 
point to a probability of recurrence, 
the corporation was not liable. Gar- 
field v. Toronto, 22 Ont. A. 128. 

13. Coldwater v. Tucker, 36 Mich. 
474, 24 AmR 601. 

14. Siegfried v. South Bethlehem 
Borough, 27 Pa. Super, 456. 

15. J. F. Rappel Co. v. Manitowoc, 
182 Wis. 141, 195 NW 399. 

16. Ala.—Arndt v. Cullman, 132 


(43mOrdi) alae 


flow within memory, but its character in this re- 
spect is to be tested by comparison with the usual 
volume of floods ordinarily occurring." 
fact, however, that a rainfall was unusual for the 
particular season in which it occurs does not relieve 
the municipality from liability.1° 
as a general rule, is required to guard against such 
floods or heavy rains as have occasionally occurred, 
and which may reasonably be expected to oceur 
again, although their occurrence may be at irregu- 
lar and wide intervals of time.?¢ 


The mere 


A municipality, 


Ala, 540, 31 S 478, 90 AmSR 922. 
Ida.—Willson v. Boise City, 20 Ida. 
133, 117 P 115, 36 LRANS 1158, 
Ind.—Valparaiso y. Spaeth, 166 Ind. 
14, 76 NE 514, 8 AnnCas 1021; Evans- 
es v. Decker, 84 Ind. 325, 43 AmR 


Towa.—German Theological School 
v. Dubuaue, 64 Iowa 736, 17 NW 153; 


ers v. Council Bluffs, 50 Iowa 
Kan.—Kansas City v. King, 65 


Kan. 64, 68 P 1093. : 

Ky.—Louisville v. Gimpel, 59 SW 
1096, 22 KyL 1110. 

Mich —Richards y. Ann Arbor, 152 
Mich. 15, 115 NW 1047. 

N. C.—Shaw v. Greensboro, 178 N. 


C. 426, 101 SE 27. 
_Oh.—Lakewood v. Swift, 14 Oh. 
Cir. Ct. N. S. 396, 32 Oh. Gir. Ct. 


Va.—Wright v.- Richmond, 132 SE 
707; Richmond y, Cheatwood, 130 Va. 
(65 LOT SE) Sa0su 

Eng.—Montreal v. Watt & Scott, 
Ltd., [1922] 2 A. C. 555, 69 DomLR 1 
[dism app 60 Can. S. C. 523, 58 Dom 
LR 113 (allowing app 29 Que. K. B. 


338) L 
[a] “Unusual” and “unprece- 
dented” rainfalls distinguished.— 


Where the overflow of an artificial 
canal into which a city has diverted 
a natural stream is caused by a rain- 
fall so unprecedented and extraor- 
dinary as to have been beyond rea- 
sonable anticipation and such as had 
not been known to occur for a long 
series of years, the damage is held 
in law to have been caused by the 
act of God, and no liability attaches 
to anyone therefor; but where the 
rainfall has irregularly and _ infre- 
quently occurred a number of times 
in a particular .loca%ty within the 
memory of man, and each time has 
caused heavy freshets, it is a thing 
which can reasonably be expected to 
occur again, and hence is not to be 
classed as the act of God, so as to 
discharge the city from liability for 
the insufficiency of the canal to carry 
the volume of water, Willson v. 
Boise City, 20 Ida. 138, 117 P 115, 
36 LRANS 1158, 

[b] Even though arches and cul- 
verts over natural drains were not 
originally adequate, the city could 
not wait until experience demon- 
strated their inadequacy by floods 
before making changes necessary to 
protect the property of landowners, 
if the city could reasonably be 
charged with knowledge that its own 
operations had so materially in- 
creased the fiow to be expected in 
times of flood as to render the out- 
lets insufficient. Richmond y. Cheat- 
wood, 130 Va. 76, 107 SE 830. 

_[c] A rainstorm which is extraor- 
dinary but not unprecedented, nor of 
such violence that it could not rea- 
sonably have been anticipated, does 
not constitute vis major. Montreal 
v. Watt & Scott, Ltd., [1922] 2 A. CG. 
555, 69 DomLR 1 [dism app 60 Can. 
S. GC 523, 58°DomELR 113]. 

[d] In Wisconsin it has been held 
that the limit of municipal responsi- 
bility to dispose of surface waters 
and sewage is to provide for such 
storms as are usually liable to occur, 
and that under this rule the term 


1138 [43 C.J.] 


Proximate cause.17 Where the negligence of the 
municipality was the proximate or immediate cause 
of an overflow causing damage, the municipality 
cannot escape liability because there were extraordi- 
nary rainfalls or freshets at the time,** and it has 
been held that, where the negligence of a munici- 
pality in failing to keep its sewers open and in re- 
pair contributed to the damage to property, it is 
liable, although the rain causing the damage was 
of an extraordinary character.1? So it has been held 
that if the damage was proximately due to an un- 
usual rainfall, but was aided by the municipality’s 
negligence, the municipality is proportionately lia- 
On the other hand, even if there is negli- 
gence concurring with an extraordinary flood or 
rainfall, the municipality is relieved from liability 


ble.?° 


“usually liable’ excludes storms 
which are liable to occur, and so are 
within reasonable anticipation that 
they may or will occur, but only at 
long intervals. Geuder, etc., Come vi 


Milwaukee, 147 Wis. 491, 133 NW 
835. ‘ i 
17. Generally see Negligence [29 


Cye 488]. x 
Of damage from construction or 
maintenance of drains or sewers gen- 
-erally see infra § 1914. 
18; .Ga.—Savannah v. 67 
a. 153. 
Vaitieh micharas vy. Ann Arbor, 152 
Mich. 15, 115 NW 1047. 
Mo.—Brash v. St. Louis, 161 Mo. 
433, 61 SW 808; Geiger v. St. Joseph, 
(A.) 198 SW 78. 


Cleary, 


S. D—Haley, etc., Co. v. Huron, 36 
S. D. 6, 153 NW 891. 
Va—Richmond v. Wood, 109 Va. 


75, 68 SE 449. 

Ont.—O’Dell v. London, 17 OntWN 
284; James vy. Bridgeburg, 9 OntWR 
189. 

Sask.— Brown v. Reg., 7 Sask. L. 
197, 20 DomLR 470, 29 WestLR 537, 
7 WestWkly 228. 

“Defendants cannot exonerate 
themselves on the ground of vis 
major without clearly proving that 
the injuries complained of not only 
might, but must have happened, in- 
dependently of their negitect.” Mac- 
kenzie v. West Flamborough, 26 Ont. 
A..198, 201. 

[a] Inadequacy to take care of 
ordinary storms.—If a culvert main- 
tained by a city over a stréam was 
so inadequate that it could not take 
care of such water as would come to 
jt in ordinary storms which might 
reasonably be expected by the au- 
thorities, and injuries to plaintiff's 
property would have occurred in such 
a storm as is not uncommon in that 
region, the fact that, when his prop- 
erty was injured by an_ overflow, 
there was more rainfull and a larger 
volume of water, would not excuse 
the city from liability for the injury. 
Richards v. Ann Arbor, 152 Mich. 15, 
115 NW 1047. 

[b] Unprecedented frost does not 
excuse city where it is not shown 
that it had taken all reasonable pre- 
cautions and that injury must have 
happened independently of neglect. 
O’Dell v. London, 17 OntWN 284. 

19. Haney v. Kansas City, 94 Mo. 
334, 7 SW 417; Geiger v. St. Joseph. 
(Mo. A.) 198 SW 78; Hannan v. 
Kansas City, 187 Mo. A. 315, 173 SW 
703; Woods v. Kansas City, 58 Mo. A. 
272; Helbling v. Allegheny Cemetery 
Co., 201 Pa. 171, 50 A 970; Richmond 
v. Wood, 109 Va. 75, 638 SE 449. 

fa] Negligence in maintenance.— 
If the negligence of the municipality 
in failing to keep a sewer in proper 
repair coneurs with a natural force 
to produce the injury, the municipal- 
jty is liable. Hannan v. Kansas City, 
187 Mo. A. 315, 173 SW 703. 

20. Haley, etc., Co. v. Huron, 36 
S. D. 6, 153 NW 891. 

21. Hession v. Wilmington, (Del.) 


MUNICIPAL CORPORATIONS 


the injury.?? 


damages.”° 


27 A 830; Brash v. St. Louis, 161 Mo. 

423, 61 SW 808; Siegfried v. South 

Bethlehem Borough, 27 Pa. Super. 

456; Bolster v. Allegheny, 13 Pittsb 

LegJNS (Pa.) 204. 

[a] Although there is an obstruc- 
tion in a sewer, the municipality is 
not liable for an overflow due to an 
extraordinary rainfall so great that 
the sewer even if clear could not 
vent it so as to prevent the damage, 
if the sewer is of sufficient capacity 
for all ordinary oceasions. Hession 
v. Wilmington, (Del.) 27 A 830. 

22. Hannan v. Kansas City, 187 
Mo. A. 315, 173 SW 1703; Haley, etc., 
Co. v. Huron, 36 S. D, 6, 153 NW 891. 

“23. By: 

Discharge of sewage: 
Generally see infra § 1907. 
Pollution of stream see 

1908, 1909. 

Inadequacy of sewer or drain see 
supra § 1894. 

Municipality generally see supra §§ 
1734, 17380. : ; 
Nuisances generally see Nuisances 

[29 Cye 1143]. ; 

24. Ark.—Siloam Springs Sewer- 
age Dist. No. 1 y. Black, 141 Ark. 
550, 217 Sw.. 813; Jones v. Rogers 
Sewer Impr.. Dist. No. 3, 119 Ark. 
166, 177 SW 888. 

Conn.—Feudl v. New Britain, 88 
Conn, 125,90. A..35. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 1383; At- 
lanta v. Warnock, 91 Ga. 210, 18 SE 
135, 44 AmSR 17, 23 LRA 301; Ma- 
guire v. Cartersville, 76 Ga. 84; Lewis 
v. Moultrie, 27 Ga. A. 757, 110: SH 
625; Harris v. Rome, 10 Ga, A. 409, 
73 SE 532. 

Ill.—Curley v. Highwood, 210 Ill. 
A. 494; Chapman vy. Litchfield, 158 I11. 
A. 200; Litchfield v. Whitenack, 78 
Ill. A. 364; Champaign v. Forrester, 
29) TCA Ry, 

Ind.—Seymour v. Cummins, 119 
Ind, 148, 21 NE 549, 5 LRA 126. 

Iowa.—Hemminger v. Des Moines, 
199 Iowa 13802, 203 NW 822; Farley 
v. Des Moines, 199 Iowa 974, 203 NW 
287; Hines v. Nevada, 150 Iowa 620, 
130 NW. 181, 32 LRANS 1797; Fitz- 
gerald v. Sharon, 148 Iowa 730, 121 
NW 523; Loughran v. Des Moines, 72 
Iowa 382, 34 NW 172. 

Kan.—State v. Concordia, 78 Kan. 
250, 96 P 487, 20 LRANS 1050. 

Ky:—Princeton v. Pool, 171 Ky. 
638, 188 SW 758; Henderson’ v. Her- 
ron, 152 Ky. 341, 153 SW 440; Hen- 
derson v. Robinson, 152 Ky. 245, 153 
SW 224; Madisonville v. Hardman, 
92 SW 930, 29 KyL 258. 

Md.—Taylor v. Baltimore, 130 Md. 
133, 99 A 900, 905, LRAI917C 1046 
[quot Cyc]. 

Mass.—Diamond v. North Attle- 
borough, 219 Mass. 587, 107 NE 445; 
Allen v. Boston, 159 Mass. 324, 34 
NE 519, 38 AmSR 423; Manning vy. 
Lowell, 130 Mass. 21. 

Minn.—Bohrer v. Inver Grove, 166 
Minn, 336, 207 NW 721; Tate v. St. 
Paul, 56 Minn. 527, 58 NW 158, 45 
AmSR 501. 


infra §§ 


[§ 1896] 7. Creation of Nuisance.”? 
pal drain or sewer is so constructed or maintained 
as to amount to a nuisance, the municipality is 
liable in damages to persons injured thereby,?* and 
a continuance of the nuisance may be enjoined.?5 
But it must be shown that the nuisance existed 
at the time or before the filing of the action for 
The right to recover applies both to 
public and private nuisances,’ but with this dif- 


[§§ 1895-1 


if the flow is so voluminous in character that it 
would of itself have produced the injury independ- 
ently of such negligence.** 
superior force would have produced the same dam- 
age whether the municipality had been negligent 
or not, its negligence is not deemed the cause of 


In other words, if the 


If a munici- 


Mo.—Edmondson yy, Moberly, 98 
Mo. 523, 11 SW 990; Hedrick Vv. St. 
Joseph, 138 Mo. A. 396, 122 SW 375; 
pi gle i aks Joseph, 136 Mo. A. 316, 

; Foneannon y. Ki i 

88 Mo. A. 279. peti Og 

. Y.—Seifert v. Brooklyn, 101 N. 
Y. 136, 4 NE 321, 54 AmR 664: 
Hardy v. Brooklyn, 90 N. Y. 435, 43 
AmR 182; Ahrens v. Rochester, 97. 
App. Div. 480, 90 NYS 744; Bolton 
v. New Rochelle, 84 Hun 281, 32 NYS 
ae ee ae be 66 Hun 569, 

; ar . oS 

AbbNCas 403. diner Airset * 

N. C.—Sandlin y. Wilmington, 185 
N.\C. 257,'116 Sit 733; Moser a Burl- 
Patee, ae eS ©. AAT TT Si ASHP 742 

owns v. Hi Point, 11 3 2 
20 SE ey pee ies 

.—Portsmouth y. Mitchell Mfg. 
Co:, 1138 Oh? St 250, 148 NE 846: 
Mansfield v. Bristor, 76 Oh. St. 270, 
81 NE 631, 118 AmSR 852, 10 LRANS 


806, 10 AnnCas 767; Krazeweski 
Berea, 21 Oh. Cir. Ct. N. S449, 
Okl.—Tecumseh _ y. Deister, 112 


no 3,°239 P 582. 
enn.—Kolb v. Knoxville 
311, 76 SW. 823. re ee 
ex.— Brewster v. Forney, (Commn. 
A.) 223 SW 175 [rev Be Caen wae 
sround (Civ. A.) 196 SW 636]; Dallas 
Vv. Early, (Civ. A.) 281 SW 883; Honey 
Grove v. Mills, (Civ. A.) 235 SW 267: 
Saar v. ee (Civ. A.) 174 Sw 
g . ardwe v. Austi i 
168 SW 385. Te eee 
a.—Chalkley v. Richmond 
402, 14 SE 339, 29 AmSR'730, 0 
Wis.—Mitchell Realty Co. vy. West 
Allis, 184 Wis. 352, 199 NW. 390: 
Johns _y. Platteville, 157 Wis. 3277 
147 NW 377; Carthew v. Platteville. 
157, Wis. 322, 147 NW 375. ‘ 
nt._-Mathews v. Hamilton, 6 Ont. 
L. 198, 2 OntWR 494; Coun aanor . 
Toronto, 21 CanLTOceNotes 172. See 
also Fieldhouse v. Toronto, 43 Ont. 
ibs 491, 44 DomLR 392 (where sew- 
age disposal plant constituted nui- 
sance). 
Que.—Sevigny vy. St. i 
oe eat yy gny St. David, 50 Que. 
[a] Iustration—A municipal 
corporation which permits a cheese . 
manufacturer to drain his factory 
into a defective drain, established by 
proces-verbal, which runs across the 
property of the plaintiff, is liable in 
damages for the injury which the 
latter may sustain therefrom in é¢on- 
Sequence of the offensive odors es- 


caping from the drain. Sevien 
St. David, 50 Que. Super. 291. Ra ee 
[b] Sewer system with septic 


tank for purifying sewerage does not 
constitute nuisance per se, but may 
become a nuisance by negligent and 
faulty operation. Tecumseh y. Deis- 
ter, 112 Okl. 8, 239 P 582. 

Liability of municipality for nui- 
sance created by third person see in- 
frav§' 1910. 


= — re wae §§ 1918-1924, 
‘Ge authen vy, Canto i 
110 S 123. od ae 


27. See cases supra note 24, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nate number 


§§ 1896-1898] : 


ference, that in the case of a public nuisance the 
person seeking relief either by way of damages?® 
or injunction*? must show that he has sustained 
special injury different from that suffered by the 
public at large. Where a stream is adopted by a 
municipality as a storm water sewer, but subse- 
quently householders in the vicinity, with the knowl- 
edge of the municipal officers, although without for- 
mal leave of the municipality, connect their closets 
and waste pipes with the sewer, by reason of which 
it becomes a nuisance, the municipality is liable.*° 

Prescription. The right of a municipality so to 
maintain its drain or sewers as to create a public 
nuisance cannot be acquired by prescription,*! but 
the municipality may acquire a prescriptive right to 
maintain a private nuisance.*? 

Personal discomfort and injury to health. In 
some jurisdictions it is held that the right of action 
against a municipal corporation in the case of a 
nuisance created by the construction or mainte- 
nance of sewers or drains is for damages to prop- 
erty only, and that no recovery*can be had for 
death, sickness, or personal discomfort.** So it has 
been held that since the maintenance of public 
schools is a governmental duty,** a municipality 
is not lable for the death of a pupil by sewer 
gas negligently allowed to escape from a sewer in 
a school building.*® In other jurisdictions, how- 
ever, recovery has been allowed for sickness and 
death caused by the acts and omissions of municipal 
officers in the maintenance of sewers,*° especially 
where injury both to property and the health of 
the property owner are complained of.%7 

[§ 1897] 8. Abandonment or Change of Drain 


28. See infra § 1912. 
29. See infra § 1919. [b] 
30. Demby v. Kingston, 60 Hun 


294, 14 NYS 601 [aff 133 N. Y. 538 
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748, 64 SE 881, 22 LRANS 940. 

Where a drainage ditch be- 
comes, through the negligence of the 
municipality, the depository of dead 
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or Sewer. Where a municipal corporation makes 
provision by a sewer for carrying off surface water, 
it may not abandon it when it leaves the lot owner 
in a worse condition than he would have been in 
if the city had not constructed the sewer;** but 
where the abandonment of a sewer does not leave 
individuals in any worse condition than they would 
be in if such sewer had never been made, the mu- 
nicipality is not lable for an injury to such per- 
sons caused by the flow of surface water.*® In a 
case where a city discontinued an old sewer and 
built a new one, and sometime afterward walled up 
the old sewer without notice to or knowledge otf 
plaintiffs, which caused the sewage to back into 
plaintiff’s cellar, it was held that the city was liable 
unless it took reasonable precautions to avoid in- 
jury to plaintiff.t? So where a municipality had 
opened a ditch through a lot, and subsequently, un- 
der an agreement with the lot owner, laid pipes in 
the drain, thereby converting the open drain into 
a covered one, it had no right to take out the pipes 
and restore the drain to its original condition, to 
the injury of one who purchased the lot while the 
drain was covered.*! Likewise it has been held 
that, where a municipality by the construction of 
a culvert diverts surface water from its natural 
course across certain lots, and subsequently, after 
the purchase and improvement of the lots by plain- 
tiff, builds another culvert which returns the water 
to its natural course over such premises, plaintiff 
may recover the damages caused by the change.* 

[§ 1898] 9. Watercourses**—a, Duty and Liabil- 
ity of Municipality in General. In the absence of 
charter or other statute imposing such duty, a mu- 
proved. Allen v. Boston, 159 Mass. 
324, 34. NE 519, 388 AmSR 423. (2) On 


the other hand it has been held that 
in a joint action by lot owners for 


mem, 30 NE 1148 mem]. 
Injury through private drain con- 


necting with sewer see supra § 
1898. 
31. Ulmen v. Mt. Angel, 57 Or. 


547, 112 P 529, 36 LRANS 140. 
Generally see Nuisances [29 Cyc 


1207]. 

Pollution of stream see infra 
§ 1909. 

aaa NOrwalk ». ) blatZ,..94, Ob. Cir. 
Crees 4 taco Oh. Cit. Cts 306. 


[a] Flooding _land.—Recovery 
from a city cannot be had by a land- 
owner for damage caused by flood- 
ing plaintiff’s land with water from 
sewers constructed by the city, when 
such right has been enjoyed by the 
city for the prescriptive period, and 
such damages are the natural conse- 
quences of the exercise of such right 
by the city. Norwalk v. Blatz, 9 
One eiresete IN witli ao sone Or. 
Ct, 43 06. : 

Generally see Nuisances [29 Cyc 
1206]. 

23. Kemper v. Louisville, 14 Bush 
(Ky.) 87; Louisville v. O’Malley, 53 
SW 287, 21 KyL 873; Sandlin v. Wil- 
mington, 185 N. C. 257, 116 SE 733 
[overr Downs v. High Point, 115 N. 


© 182)" 20 SH 385) pines! vin Rocky 
Mount, 162 N. C. 409, 78 SE 510, 
LRA1915C 751, AnnCas1915A 132; 


Moser v. Burlington, 162 N. C. 141, 
78 SE 74; Metz v. Asheville, 150 N. C. 
748, 64 SE 881, 22 LRANS 940; Will- 
iams v. Greenville, 130 N. C. 93, 40 
SE 977, 89 AmSR 860, 57 LRA 207; 
Waugh v. Marble Cliff, 19 OhNPNS 
17. Contra Madisonville v. Hardman, 
92 SW 930, 29 KyL 253. 

[a] The maintenance of a free 
public sewer system is an exercise 
of police power for the public bene- 
fit, so that a city would not be liable 
for the death of a citizen from ill- 
ness caused by the pollution of a 
stream by the sewer which emptied 
into it. Metz v. Asheville, 150 N. C. 


animals and so choked that water 
overflows the premises of one resid- 
ing near by, the municipality is liable 
only for damages to the property 
and not for physician’s bills, medi- 
cines, increase in expense of plain- 
tiffs family, or his loss of time, 
which results from illness caused by 
the condition of the drain. Williams 
v. Greenville, 130 N. C. 93, 40 SE 
977, 89 AmSR 860, 57 LRA 207. 

{e] In South Carolina it has been 
held that Civ. Code, (1912) §. 3053) 
making a city liable for bodily injury 
or damages to person: or property 
through a defect in a street by rea- 
son of mismanagement, does not ren- 
der the city liable to a property 
owner made ill by a depression in the 
street filled with stagnant water. 
Triplettevs Columbian LIL See. %,7296) 
SE 675,.1 ALR 3849. 


34. See supra § 1752: and infra 
§ 1931. 
35. Folk v. Milwaukee, 108 Wis. 


359, 84 NW 420. 

86. Lockwood v. Dover, 73 N. H. 
209, 61 A382, 

87. Langley v. Augusta, 118 Ga. 
590, 45 SH 486, 98 AmSR 1383; Lough- 
ran y. Des Moines, 72 Iowa 382, 34 
NW EZ selousiton; eter. EEC onli: 
Charwaine, 30° Tex), Civ.) A. .683,) 71 
SW 401; Paris v. Allred, 17 Tex. Civ. 
A, 125, 48 SW 62. And see Willett 
vy. St. Albans, 69 Vt. 330, 38 A 72 
(where plaintiff was awarded dam- 
ages for expenses incurred .by his 
wife’s illness caused by noxious 
vapors from a brook near his house 
which had been polluted by sewers). 

[a] Where a city so constructs 
sewers that filth accumulates near 
private property, causing injury to 
the property, and sickness, annoy- 
ance, and discomfort to the owner, 
the city is liable. Madisonville v. 
Hardman, 92 SW 930, 29 KyL 253. 

[b] In Massachusetts (1) the rule 
stated in the text has been ap- 


acts of the city in walling up a 
sewer, plaintiffs cannot recover for 
injuries to their health. O’Brien v. 


AS SAD 172 Mass. 348; 52 NE 
[c] In New York (1) it has been 


held that a municipality is not liable 
for its neglect to observe sanitary 
principles in the construction of a 
Sewer, whereby the cellar of a house, 
in time of heavy rains, is filled with 
sewage which generates unhealthy 
vapors and odors, causing illness to 
one of the occupants who is not the 
owner of the premises. Hughes v. 
Auburn, 161 N. Y. 96,55 NE 389, 46 
LRA 636. (2),On the other hand it 
has been held that, where a person’s 
goods and health are injured by 
sewage flowing upon his premises,’ 
caused by the faulty construction of 
a sewer, not in accordance with plans 
and specifications, the municipality 
is liable. Munn v. Hudson, 61 App. 
Div. 348, 70 NYS 525 [dist Hughes v. 
Auburn, supra]. 

Injury to health as bearing on 
rental value of property see infra § 


2070. 

38. McAdams vy. McCook, 71 Nebr. 
789, 99 NW 656. 

39. Finley v. Kendallville, 45 Ind. 
A. 430, 90 NE 1036; Atchison v. 
Challiss, 9 Kan. 603; Peek v. Baraboo, 
141 Wis. 48, 122 NW 740. 

40. O’Brien vy. Worcester, 172 
Mass. 348, 52 NE 385. 

41. Lexington y, Finn, 149 Ky. 146, 
147 SW 960. 
wer Leynaud v. Cherry, 203 Ill. A. 

43. Cross references: 

Generally see Navigable Waters [29 
Cyc 285]; Waters [40 Cyc 553], 
Injunction against diversion, obstruc- 
rey or pollution see infra §§ 1918-— 

19 


Use and regulation by municipality 
aie be see infra XVIII in 44 
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nicipality is not bound to keep a stream flowing 
within the city limits in safe condition or free from 
obstructions,** or to protect private property from 
overflow by such stream,*® unless, as is held in some 
jurisdictions, it has adopted the stream as an open 
sewer ;*° and such duty is not imposed by the fact 
that the stream has, by statute, been declared a 
A mere grant of authority to 
remove obstructions in a river does not impose 
upon the municipality the duty to do so.*8 
nicipality may, however, ‘be bound by prescription 
to repair a creek into which the tide of the sea 
is accustomed to flow and reflow.*® 
Voluntary attempt to remove obstructions. 
municipality assumes no new liability by volun- 
tarily undertaking to remove obstructions,°° or to 
But a municipality 
is liable if it commences to remove obstructions and 
proceeds in such an improper manner that damage 


public highway.*? 


protect lands from overflow.*t 


results.°? 


[§ 1899] b. Riparian Rights in General.°* 


44. Cal.—Moore v. Los Angeles, 
Ti Calea2eTswon V8 SoalCohiss esirerue; 
although the municipality owns the 
bed of the stream and the right to 
sell water from the stream). 
ppg ces ts v. Chicago, 20. IIh 

Mich.—A. L. Lakey Co. v. Kalama- 
zoo, 188 Mich. 644, 101 NW 841, 110 
AmSR 338, 67 LRA 931 (a city is not 
required to keep a stream free from 
obstructions merely as a protection 
to private property). 

N. J.—Murray Rubber Co. v. Tren- 
ton, (Sup.) 135 A 475. 

N. Y.—O’Donnell v. Syracuse, 184 
N. Y. 1, 76 NE 7388, 112 AmSR 558, 3 
LRANS 1053; White v. Buffalo, 131 
App. Div. 531, 115 NYS 1021 [rev 60 
Mise, 611, 112 NYS 485]. 

Or.—Hosford Transp. Co. v. Port- 
land, 70 Or. 366, 141 P 1016. 

Utah.—Sehy v. Salt Lake City, 41 
Utah 535, 126 P 691, 42 LRANS 915. 

Wash.—Kitsap County Transp. Co. 
v. Seattle, 75 Wash. 673, 135 P 476, 
AnnCas1915C 115. 

[a] The Hudson River is a high- 
way for the passage of vessels, but 
it is not a highway of the city of 
New York, and the city is under no 


obligation to remove obstructions 
therefrom or to keep it safe for 
navigation. Seaman vy. New York, 80 


N. Y. 239, 36 AmR 612. 

{b] The city of Albany is not re- 
sponsible to property owners on ac- 
count of an obstruction in the Hud- 
son River, within the city limits, 
where such obstruction was not 
caused by the city. Coonly v. Albany, 
132 N. Y. 145, 30 NE 382 [aff 57 Hun 
327, 10 NYS 512]. 

45. See cases supra note 44, 


46. See supra § 1892. 
47. O’Donnell y. Syracuse, 184 N. 
Y. 1, %6 NE.738, 112) AmSR +658, 3 


LRANS 1053, 6 AnnCas 173. 

48. Goodrich v. Chicago, 20 Ill. 
445; Murray Rubber Co. v. Trenton, 
(N. J. Sup.) 1385 A 475, 

49. Lynn v. Turner, Cowp. 86, 98 
Reprint 980. 

50. Goodrich v. Chicago, 10 F. 
Cas. No. 5,542, 4 Biss. 18 [aff 5 Wall. 
566, 18 L. ed. 511]. 

[a] Thus, if a city undertakes to 
remove obstructions from a _ river 
which it is under no legal obligation 
to remove, and abandons the work 
without having changed the status of 
the obstruction, it does not become 
liable for subsequent damages caused 
by such obstruction. Goodrich v. 
Chicago, 10 F. Cas. No. 5,542, 4 Biss. 
18 {aff 5 Wall. 566,18 L. ed. 511]. 

51. Hamilton v. Ashbrook, 62 Oh. 
St. 511, 57 NE 239 (when there is no 
duty imposed upon a city to make 
any provision to protect lands from 
overflow by the waters of a river, it 
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The 


[§§ 1898-1900 


as well as rural landowners have rights appurte- 
nant and burdens incident to riparian ownership,°* 
and a municipality may not impair the former or 
increase the latter with impunity.®° 
proprietor has a right of action against a munici- 
pal corporation for materially diverting in any man- 
ner from his premises the course of a running 
stream,°® or for causing, to his injury, a material 
inerease in the natural flow of a watercourse on or 
through his premises.** 

Consent to diversion. 
parian land with knowledge that the waters have 
been diverted is not entitled to damages therefor.** 

[§ 1900] ¢. Flooding Land by Obstruction or 
Diversion®°—(1) In General. 
ity, in improving or grading streets or making other 
public improvements, obstructs or turns a water- 
course from its natural channel, causing it to over- 
flow adjoining premises, the property owner may 


So a riparian 


One who purchases ri- 


Where a municipal- 


recover from the municipality for the resulting 


Urban 


is not liable because of the in- 
adequacy of provisions which it has 
seen fit to make). 

hs ae Goodrich vy. Chicago, 20 Ill. 
45. 

Generally see Waters [40 Cyc 


. See cases infra note 55, 
Cal.—Conniff v. San - Fran- 
cisco, 67 Call 45; 7 tPeat. 

Colo.—McCord v. Pueblo, 5 Colo. 
A. 48; 36 P 1109. 

Ida.—Boise Dev. Co. v. Boise City, 
380i Ida. 675, 689, 167 PB’ 1032. 

Kan.—Parker v. Atchison, 58 Kan. 
29, 48 P 631; Kansas City v. Slang- 
strom, 53 Kan. 431, 36 P 706. 

Me.—Stone vy. Augusta, 46 Me. 127. 

Md.—Baltimore y. Merryman, 86 
Md. 584, 39 A 98. 

Mass.—Stevens v. Worcester, 219 
Mass. 128, 106 NE 587; Stevens v. 
Worcester, 196 Mass. 45, 81 NE 907; 
Parker v. Lowell, 11 Gray 353; Perry 
Tea cae Chie 6 Gray 544, 66 AmD 

Nebr.—Beatrice vy. Leary, 45 Nebr, 
149, 683 NW 3870, 50 AmSR 546. 
cae J.—Durkes vy. Union, 38 N. J. L. 

N. Y.—Byrnes v. Cohoes;~67 N. Y. 
204; Smith v. Brooklyn, 18 App. Div. 
840, 46 NYS 141; Rider v. Amster- 
dam, ' "si Mise. 375; 65) NYS 1579" 
Fischer v. Clifton Springs, 121 NYS 
163 [aff 140 App. Div. 918 mem, 125 
NYS 1119 mem]. 

Oh.—McBride v. Akron, 12 Oh. Cir. 
Ct. 610, 6 Oh. Cir. ‘Dec, 739. 

Pa.—Owens v. Lancaster, 182 Pa. 
257, 37 A 858; Blizzard v. Danville, 
175 Pa. 479, 34 A 846. 

Va.—Smith Vv. Alexandria, 33. 
Gratt. (64 Va.) 208, 36 AmR 788. 
Wee Te Ea v. Portage, 41 Wis. 

[a] Basis of rule.-—A municipal- 
ity’s liability for damage to property 
of another riparian owner does not 
rest solely on ground of negligence, 
but upon the broad principle that no 
one may so use his own property as 
to invade like property rights or 
cause damage to another’s property. 
Boise Dev. Co, v. Boise City, 30 Ida. 
675, 689, 167 P 1082. 

Flooding lands see infra § 1900. 

Liability for acts of third persons 
see infra § 1910. 

56. Pine v. New York, 103 Fed. 
337 [aff 112 Fed. 98, 50 CCA 145 (rev 
on other grounds 185 U. S. 98, 22 SCt 
592, 46 L. ed. 820)]; Stevens v., 
Worcester, 196 Mass. 45, 81 NE 907; 
Smith v. Brooklyn, 18 App. Div. 340, 
46 NYS 141; Rider v, Amsterdam, 31 
Mise. 375, 65 NYS 579; Fischer v. 
Clifton Springs, 121 NYS 168 [aff 140 
App. Div. 918 mem, 125 NYS 1119 
mem]; Craig v. Shippensburg, 7 Pa. 
Super, 526. 


damage to his land,®° unless such overflow was 


57. Conn.—Feudl v. New Britain, 
88 Conn, 125, 90 A 35. 
Sania hace v. Milan, 160 Ill. A. 

Kan.—Parker vy. Atchison, 58 Kan. 
29, 48 RP 681. 


Md.—Baltimore v. Merryman, 86 
Md. 584, 39 A 98. 

Mass.—Stevens v. Worcester, 219 
Mass. 128, 106 NE 587. 

Minn.—O’Brien vy. St. Paul, 18 


Minn. 176. 

N. Y.—Ordway v. Canisteo, 66 Hun 
569, 21 NYS 88385. 

Oh.—McBride vy. Akron, 12 Oh. Cir. 
Ct... 610, 6, Oh. .Cirs Dec. 139: 

Drain or surface water emptying 
into stream see infra § 1901. 

Plooding lands see infra § 1900. 

58. Fischer v. Clifton Springs, 121 
NYS 163 [aff 140 App. Div. 918 mem, 
125 NYS 1119 mem]. 
B6Ey, Generally see Waters [40 Cye 

60. Ala.—Jasper v. Barton, 1 Ala. 
A. 472, 56 S 42. 

Cal.—Geurkink v. Petaluma, 112 
Cal. 306, 44 P 570; Conniff v. San 
Prancisco,. 67° Cal. 45) 7p. 41. 


Colo.—McCord v. Pueblo, 5 Colo. 
A. 48, 36 P 1109. 

Conn.—Mootry v. Danbury, 45 
Conn, 550, 29 AmR 703. 
bko ir v.. Augusta, 47 Ga. 

Ida.—Boise Dev. Co. v. Boise City, 


30 Ida. 675, 689, 167 P 1032; Willson 
v. Boise City, 20 Ida. 133, 117 P 115, 
36 LRANS 1158. 

Ill.—Atherton v. East Side Levee, 
éte,, Dist., 211, Tl. A. 65. 

Ind.—Princeton y. Gieske, 93 Ind. 
102; Ross v. Madison, 1 Ind. 281, 48 
AmD 361. 

Kan.—Kansas City v. Slangst 
53 Kan, 431, 36 P 706, pepe. 

86 


Mda.—Baltimore y., 
Md. 584, 39 A 98, 

Mass.—Diamond y. North Attlebor- 
ough, 219 Mass. 587, 107 NE 445; 
Parker v. Lowell, 11 Gray 353; Perry 
v. Worcester, 6 Gray 544, 66 AmD 


Merryman, 


431. 

Minn.—Boye v. Albert Lea, 74 
Minn. 230, 76 NW 1131. 

Mo.—Barns v, Hannibal, 71 Mo. 


449; Imler v. Springfield, 55 Mo, 119, 
17 AmR 645; Rose vy, St. Charles, 49 
Mo. 509; Martin v. St. Joseph, 136 
Mo. A. 316, 117 SW 94; Young v. 
Kansas City, 27 Mo. A. 101. 

Nebr.—Beatrice v. Leary, 45 Nebr. 
149, 63 NW 370, 50 AmSR 546. 

N. H.—Clair vy. Manchester, 72 N. 
He230, 5b A935. 
pre J.—Durkes vy. Union, 38 N. J. L. 

N. ¥.—Noonan vy. Albany, 79 N. Y. 
470, 35 AmR 540; ayines i Cohoes, 
67 N. Y, 204; Roberts v. Glens Falls, 
166 App. Div. 464, 151 NYS 1010; 


§ 1900] 


caused by extraordinary floods;*! and in order to 
subject the municipality to liability it is not neces- 
sary that the stream should be a permanent or 
constantly running one,®? or that the fee of the 
street should be in the municipality.°* The fact 
that the acts causing the overflow and damage were 
done by the municipality for the purpose of pro- 
tecting its streets or property, or the property of 
its citizens from damage, does not relieve it from 
liability,®* nor does the fact that a dam across 
a stream was constructed by a municipality under 
legislative authority relieve the municipality from 
liability, for negligently allowing the stream to 
become obstrueted and thus overflow and injure 
adjoining Jand.®> But it has been held that, where 
a municipality grades a street, without leaving 
any culverts therein, so that the overflow from a 
creek which has previously passed over the street 
and escaped, without flooding plaintiff’s land, is 
forced back so as to flood the land, the municipality 
is not liable in the absence of negligence in failing 
to provide eulverts.®¢ 

Inadequacy of culvert. A municipality is lia- 
ble for damage from the flooding of land due to 
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the inadequacy of culverts constructed for the pur- 
pose of taking care of the waters of a natural 
stream,®’ and the same rule has been applied to 
surface water which, owing to the natural confor- 
mation of the country, has formed for itself a nat- 
ural channel.** The duty of the municipality in 
respect of such culverts is a continuing one,®® to 
be exercised with due regard to changed conditions 
affecting the flow of water to be accommodated.’° 
Such culverts must be sufficient to accommodate 
not only the natural and normal flow of the stream, 
but also such abnormal and excessive flow as may 
reasonably be anticipated in times of high water and 
flood.*4 In respeet of such facilities a distinction 
has been drawn between watercourses and surface 
waters,’* and the rule of nonliability for damages 
resulting from the inadequacy of sewers where such 
inadequacy is due to error of judgment in plan- 
ning the improvement’® is held to apply only to 
sewers or culverts constructed to take care of 
surface water, and not those constructed to control 
a natural stream of water flowing within its own 
banks.7* The fact that a board of commissioners 
created by statute has control of a highway does 


Brown v. Ithaca, 148 App. Div. 477, 
132 NYS 1041; Ordway v. Canisteo, 
66 Hun 569, 21 NYS 835; Sleight v. 
Kingston, 11 Hun 594 [app dism 73 
N. Y. 592]; Butler v. Edgewater, 2 
Silv. Sup. 3, 6 NYS 174 [aff 134 N. Y. 
594, 31 NE 628]; Donohue v. New 
York, 3 Daly 65; Fischer v. Clifton 
Springs, 121 NYS 163 [aff 140 App. 
Div. 918 mem, 125 NYS 1119 mem]. 

Okl.—Kingfisher v. Zalabak, 177 
Okl. 108, 186 P 936. 

Pa.—Owens v. Lancaster, 182 Pa. 
257, 37 A 858; Blizzard v. Danville, 
P75 eawero) 84 VAl 846; “Krug yv. St. 
Mary’s Borough, 152 Pa. 37, 25 A 
162, 34 AmSR 616. 

Tenn.—Burton y. Chattanooga, 7 
Lea 739. : 

Vt.—Sanborn v. Enosburg Falls, 87 
Vt. 479, 89 A 746; Haynes v. Burling- 
ton, 38 Vt. 350. 

Va.—Portsmouth v. Weiss, 133 SE 
781; Wright v. Richmond, 132 SE 
707; Richmond yv. Cheatwood, 130 Va. 
76, 107 SE 830; Smith vy. Alexandria, 
74 Va. 208, 36 AmR 788. 

Wash.—Powelson v. Seattle, 87 
Wash. 617, 152 P 329; Ronkosky Vv. 
Tacoma, 71 Wash. 148, 128 P 2. . 

Wis.—Barden v. Portage, 79 Wis. 
126, 48 NW 210; Spelman vy. Portage, 
41 Wis. 144. ; : 

Alta.—Paisley v. Local Impr. Dist. 
No. 399, 17 Alta. L. 193, 63 DomLR 
242, [1921] 3 WestWkly 861 [aff 56 
DomLR 221, [1921] 1 WestWkly 
1s dk SEOEE v. North Norfolk, 24 
Man, 9, 16 DomLR 48, 26 WestlLR 
aes ee eteiph Worsted Spinning Co. 
v. Guelph, 30 Ont. L. 466; 5 OntwWN 
761, 18 DomLR 73; Derinzy v. Ottawa, 
15 Ont. A. 712; Jeffries v. Toronto, 14 

tWwN 220. 

Sarat Diverting waters of pond by 
ditches.— Where a city cuts ditches 
and canals in such a way that water 
is emptied from ponds and _ private 
property is flooded, the city is liable 
for the damage. Burton vy. Chatta- 
nooga, 7 Lea (Tenn.) 739. 

{b] A city authorized to control 
and regulate the flowage of waters 
in the city has no right to dam up a 
stream so as to overflow the lands of 
private owners. Boye v. Albert Lea, 
74 Minn, 230, 76 NW 1131. 

[ec] Destruction of sand barrier 
permitting ocean to flood lands ren- 
ders municipality liable for damages 
eaused thereby. Davies v. Jagger, 
197 App. Div. 196, 188 NYS 789. 

Cross references: 

Improvements in _ streets causing 
flooding by surface water see infra 

§§ 1903-1906. 


Inadequacy of culverts see infra this 
section. 

Liability of municipality for acts of 
third persons: see infra § 1910. 


Persons entitled to relief see infra 
§ 1912. 
61. See infra this section. 
62. Rose v. St. Charles, 49 Mo, 509. 
63. Roberts vy. Glens Falls, 166 
App. Div. 464, 151 NYS 1010. 
64 Boise Dev. Co, v. Boise City, 


30 Ida. 675, 689, 167 P 1032; Brown 
v. Ithaca, 148 App. Div. 477, 132 NYS 
1041; Ordway v. Canisteo, 66 Hun 
569, 21 NYS 835. 

[a] A municipality, as a riparian 
owner, may construct a breakwater 
to protect its property; but, if it so 
obstructs a stream as to divert it 
and damage property of another 
riparian owner, it is liable. Boise 
Pev. Cosh v. Boise Oity,% 30° Idah 675; 
689, 167 P 1032. . x 


65. Baltimore vy. 
Md: 584, 39 A 98, 

66. Walters v. Marshalltown, 145 
fons 457, 120 NW 1046, 26 LRANS 

99. 

67. Ark.—Helena v. Thompson, 29 
Ark. 569. 

Mich.—Richards y. Ann Arbor, 152 
Mich. 15, 115 NW 1047. 

Minn.—McClure v. Red Wing, 28 
Minn. 186, 9 NW 767. 

Mo.—Martin y. St. Joseph, 136 Mo. 
A. 316, 117 SW 94; Young v. Kansas 
City, 27 Mo; A, 101° 

N. H.—Clair v. Manchester, 72 N. 
Hy. 231, 554A 935, 

N. Y.—Roberts v. Glens Falls, 166 
App. Div. 464, 151 NYS 1010. 

Pa.—Metzgar v. Lycoming Tp., 39 
Pa. Super. 602. 

Va.—Richmond vy. Cheatwood, 130 


Va. 76, 107 SH 880. 
Wash.—Powelson v. Seattle, 87 
Ronkosky v. 


Merryman, 


Wash’ 617, ab2 -P. 31295 
Tacoma, 71 Wash, 148, 128 P 2. 

68 See infra § 1904, 

69. Richmond v. Cheatwood, 130 
Va. 76, 107 SE 830; Ronkosky v. Ta- 
coma, 71 Wash. 148, 128 P 2. 

[a] Culvert becoming inadequate 
through obstructions or decay.— 
Ronkosky v. Tacoma, 71 Wash. 148, 
i207 ane: 

70. Richmond y. CHeatwood, 130 
Va. 76, 107 SE 830. 

[a] Although culverts are ade- 
quate when constructed, the munici- 
pality cannot delay making changes 
until inadequacy is demonstrated by 
floods where it is chargeable with 
knowledge that its own operations 
have so increased flow in times of 
flood as to render them inadequate. 
Richmond y. Cheatwood, 130 Va. 76, 
107 SE 830. 


71. Roberts v. Glens Falls, 166 

App. Div. 464, 151 NYS 1010; Rich- 
mond vy. Cheatwood, 130 Va. 76, 107 
SE 830. 
_ [a]. A culvert must have an open- 
ing of sufficient capacity to meet the 
ordinary exigencies of the climate 
and the situation of the stream, and 
such extraordinary exigencies as 
might reasonably be expected to 
oe ES Pee Roberts 
we ens Falls, App. Div. 464, 151 
NYS 1010. ve 

Extraordinary flood see infra this 
section. 

72. See cases infra note 74, 

73. See supra § 1894. 

74. Helena v. Thompson, 29 Ark. 
569; McClure v. Red Wing, 28 Minn. 
186, 9 NW 1767; Young vy. Kansas 
City, 27 Mo. A. 101; Metzgar v. Ly- 
coming Tp., 39 Pa. Super. 602, 608. 

“In this connection may be con- 
sidered the liability of municipal cor- 
porations for injuries to private prop- 
erty in consequence of being over- 
flowed with water caused by im- 
provements made, or work done, upon 
the streets, under their authority. 
And here it is important to distin- 
guish between natural streams flow- 
ing in channels between defined and 
actual banks, and surface water, 
caused by rain or melting snow, for 
the law relating to them is very dif- 
ferent, and the powers of the mu- 
nicipality much greater witn respect 
to the latter than the former, As- 
Suming the stream to be of the 
former character, and that the mu- 
nicipality is without any valid legis- 
lative powers changing what would 
otherwise be the legal rights of the 
parties, its authorities under the gen- 
eral power to grade and improve 
streets, or construct public improve- 
ments beneficial to it, cannot deprive 
others of their property rights in the 
water course, or injure them by 
badly constructed and _ insufficient 
culverts or passage-ways obstructing 
the free flow of the water, without 
pein apt therefor.” Metzgar v. 

ycoming Tp., supra [quot 2 Di 
Mun. Corp. p 1316]. . eee 

[a] “The true rule to adopt in 
such cases is that no one has a right 
to obstruct or divert such waters so 
as to cast them upon the property 
of others to their injury. When, in 
the judgment of a municipal corpora- 
tion, it becomes necessary, in mak- 
ing a public improvement, to obstruct 
the natural channel of such a stream, 
or to divert it into a sewer or other 
artificial channel, it is bound to pro- 
vide adequate and proper culverts, 
sewers, or other artificial channels to 
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not relieve the municipality from liability for dam- 
age caused by the inadequacy of a culvert over a 
stream, where the municipality had knowledge of 
such inadequacy and a reasonable opportunity to 
remedy it.7° Where a street obstructs a stream, 
the culvert being too small to pass the water, the 
municipality’s lability is not affected by the fact 
that it did not originally construct the street, 
where it maintained the obstruction after the mu- 
nicipal limits were @xtended to include that local- 
ity;7 and, the liability being based on the main- 
tenance of the obstruction within the municipal lim- 
its with an insufficient outlet, it is immaterial that 
the outlet of the culvert was outside the limits.’ 

Extraordinary flood. Where a bridge, culvert, or 
other improvement is so constructed as not to con- 
stitute an obstruction of the stream, the munici- 
pality will not be lable for damage due to an ex- 
traordinary flood which could not reasonably have 
been foreseen and guarded against.7® 

[§ 1901] (2) Drain or Surface Water Emptying 
into Stream.”? While a municipality may lawfully 
empty its sewers or drains into a natural stream, 
even though the effect is to increase the flowage,*° 
yet if the natural flow is materially increased to 
the injury of the land through which it runs, the 
municipality will be liable.*t. A municipality has 
also been held liable to one whose premises are 
flooded by a brook or ditch in consequence of sur- 
face water bemg emptied into it by the city through 
drains, when sufficient provision is not made to 
carry off the surplus water.? A municipality is not 
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[§§ 19 
liable in damages to the owner of land upon a stream 
for an obstruction to the flow of the water caused 
by the surface wash from the streets of such city, 
where such wash is the necessary and incidental 
result of the growth of the city and the construc- 
tion of the streets;** or by deposits from under- 
ground sewers, where such deposit is less injurious 
than the natural flow of water would have been if 
the sewers had not been built.*4 Nor is a city lable 
for an overflow of a stream into which it drains 
surface water, where the drain does not increase 
the flow beyond what could be accommodated by 
the watercourse in its natural condition, and the 
overflow is the result of plaintiff’s having unduly 
narrowed and obstructed the stream.®° So where 
sewers are insufficient to carry off the surface water 
in time of violent storm, and the grading and flag- 
ging of the streets result, in time of storm, in the 
discharge of water into a river more rapidly than 


would have occurred had the land been in its nat- 


ural condition, the municipality is not liable in 
the absence of negligence for consequential damages 
suffered by a riparian owner on such river because 


. of the increased flow of the waters thereof.’é 


Injury to boat at wharf. Where a canal boat 
was moored at a municipal wharf directly along- 
side and beneath the opening of a large main sewer, 
and during the night was submerged and sunk from 
the great outpouring of water consequent upon a- 
sudden storm, the municipality was not liable for 
the loss, since the sewer was not a nuisance to navi- 
gation, and there was no negligence in its con- 


carry off the water without injury tc 
the property of others, and to exer- 
cise reasonable skill, care and judg- 
ment in so doing; and if they fail to 
exercise such reasonable care, skill 
and judgment, they will be liable if 
injury ensues to others. They have 
no absolute right in such cases to 
dam up the natural channel, and 
divert the water by artificial means 
upon private property. If any such 
right is necessary for public pur- 
poses, they must obtain it by the 
exercise of the right of eminent do- 
main, as in any other case of taking 
private property for pubtic usés.”’ 
McClure v. Red Wing, 28 Minn, 186, 
193, 9 NW 767. : : 

[b] Ministerial duties—(1) ‘In 
the case at bar, if it turned upon 
whether the duty was judicial or 
ministerial, we think the correct rule 
to apply would be that, in deciding 
upon the expediency of laying out 
this street, or upon the route thereof 
to be adopted, or the grade to be es- 
tablished. the city was exercising 
judicial duties, for errors of judg- 
ment in the performance of which 
they would not be responsible; but, 
having determined these matters, and 
having decided if expedient to ob- 
struct the natural channel of these 
waters, and to divert them into an- 
other and artificial channel, then, in 
executing and carrying this out, in- 
eluding the construction of the sewer 
and fixing upon its size or capacity, 
they were, exercising purely minis- 
terial duties, in the performance of 
which they are held to the exercise of 
reasonable care.” McClure v. Red 
Wing, 28 Minn. 186, 194, 9 NW 767. 
(2) “In making the culvert, in the 
present case, it was the duty of the 
defendant, absolute and imperative, 
to so make the culvert as not to 
obstruct the water of the running 
stream, to the injury of others. As 
to that duty, the defendant had no 
discretion. The defendant did not 
have to build a culvert at all, but in 
building a culvert, when it was de- 
termined to build one, the defendant 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


had to build one in accordance with 
the requirement named, i.e., so as not 
to obstruct the water of the stream, 
to the injury of others. The defend- 
ant had to build a sufficient culvert; 
the defendant had not the right, in 
building a culvert, to create a nuis- 
ance. Hence, the act of determining 
the dimensions of the culvert was a 
ministerial and not a judicial act; 
and the defendant was liable for all 
damages caused by the insufficiency 
of the said dimensions,’ Young v. 
Kansas City, 27 Mo. A. 101, 116. 

[ec] The rule has been applied to 
a channel in a ravine, although water 
flowed in considerable quantities at 
certain seasons and in time of heavy 
rains. McClure v. Red Wing, 28 
Minn, 186, 9 NW 767. 

75. Clair v. Manchester, 72 N. H. 
231, 55 A. 935. 

76. Martin v. St. Joseph, 136 Mo. 
A. 316, 117 SW 94. 


77. Martin v. St. Joseph, supra. 
78. Cal.—Los Angeles Cemetery 
Assoc. v. Los Angeles, 103 Cal. 461, 


Sia Woe 

Ind.—Madison y. Ross, 3 Ind. 236, 
54 AmD 481. 

Iowa.—Tackaberry Co. v. Ware- 
house Co., 170 Iowa 203, 152 NW 779. 

Mass.—Sprague v. Worcester, 13 
Gray 193. 

Mich.—Richards v. Ann Arbor, 152 
Mich. 15, 115 NW 1047. 

Minn.—Taubert v. St. Paul, 68 
Minn. 519, 71 NW 664. 

Pa.—Taylor v. Canton Tp,, 30 Pa. 
Super, 305. 

Va.—Richmond v. 
Va. 76, 107 SE 830, 

[a] Rule stated and applied.—A 
eity is not liable for injuries to plain- 
tiff caused by a stream, across which 
it maintained a culvert, overflowing 
his land if the rainstorm resulting in 
the flood was of extraordinary viol- 
ence, and caused such a flood in. the 
stream that no ordinary foresight 
on the part of the city could have 
guarded against it, and the injury 
was caused by the storm independent 
of any other cause, but if the city’s 


Cheatwood, 130 


storm sewers discharged int 
stream waters not within the ee 
ral drainage of the stream, or if 
waters which had previously passed 
into a mill race were diverted into 
the stream, and the culvert was there- 
by rendered insufficient to carry off 
the waters of the stream in times of 
ordinary high water, and if the city 
had known that fact for several 
months and such conditions contrib- 
uted to plaintiff's damage, and with- 
out such concurrence no damages 
would have been sustained, plaintiff 
can recover, Richards v. Ann Arbor 
152 Mich, 15, 115 NW 1047. 
[b] In the construction of munici- 
pal improvements the municipality 
1s not required to provide against 
phenomenal floods which are beyond 
reasonable anticipation. Madison v 
Ross, 3 Ind. 236, 54 AmD 481. ie 
adequate culverts erall: 
Supra this section, a sal : 
Storm overflow from 
drains see supra § 1895. 
79. Pollution of stream by 
Taare? of sewage see infra 
Yt yeehen Vin ONT York, 
; Crane y. Roselle, 236 Ill. 97° 
86 NE 181; Fox v. New Rochelle, 246 
N. Y. 109, 147. NE 544; Flynn v 
SO area 19° Pa. “Goh 622% q 
4 onn.—Feudl v, N itai 
88 Conn, 125, 90 A 35, Pian 7 F 
-—Bloomington 
se ee MCLE g v. Costello, 65 


sewers and 


dis- 
§§ 1908, 


Mass.—Diamond vy. North A - 
Oh 219 Mass. 587, 107 Ne 
Minn.—0O’Brien Va St 

Minn. 176. yep! |e 


N. Y.—Penfield v. New Yor 
App. Div. 502, 101 NYS 442. Bl l09 
82. Stanchfield vy. Newton 
Mass. 110, 7 NE 703. : 
83. Wheeler Vv. 
anten eee) 591. 
4, eeler y. Worcester, supra 
85. Smith v. Auburn, 88 A’ iv. 
396, 84 NYS 725. WMS: 
: rime v. Yonkers, 192 
105, 84 NE 571. Ne 


142 


Worcester, 10 


§§ 1901-1903] 


struction or maintenance.’? 


[§ 1902] 10. Surface Water®*— 
nicipality Generally. Surface water is a common 
enemy, which every proprietor must fight for him- 
self so long as it takes its natural course;8® and 
a municipality is under no obligation to prevent 
the natural flow of surface water,®® or to protect 
individual property owners therefrom, even though 
they may be so unfortunate as to own property be- 
low the level of the street,°? or to provide means 
for carrying off surface water collecting upon pri- 
A municipality has been held not 
hable for discharging surface water through one 
of its street enlverts into a ditch on plaintiff’s land, 
where that was the natural course of the surface 
water, the culvert was necessary, and the ditch 
and culvert, both properly constructed, had existed 
So the owner of a 
swamp which is the natural place of deposit of 


vate property.®® 


for more than twenty years. 
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drains such waters into the swamp by a system of 


Duty of Mu- 


surface water eannot complain because the city 


ahi Behan v. New York, 24 Fed. 

88. Cross references: 

Generally see Waters [40 Cyc 639]. 
Damages recoverable see infra § 2070. 
Inadequacy of sewers or drains see 

supra §§ 1894, 1895. 

Restraining flooding of lands see in- 

fra § 1918 

89. Iowa.-— Morris Vv. Council 
Bluffs, 67 Iowa 343, 25 NW 274, 56 
AmR 343. 

Mass.—Flagg v. 13 
Gray 601. 

Minn.—Pye v. Mankato, 36 Minn. 
373, 31 NW 863, 1 AmSR 671. 

Cm i i v. Clinton, 79 Mo. 

Pa.—Lafferty v. Girardville, 17 A 
12; Woolheater v. Mifflin Tp., 74 Pa. 
Super, 557. 

s0. Flanders v, Franklin, 70 N. 

H. 168, 47 A 88; Miller v. Newport 
News, 101 Va. 432, 44 SE 712. 
[a] Rule applied.—A borough is 
not liable to a property owner for 
injuries to a house by an overflow 
of surface water, where the house is 
built in a ravine in the course of 
the natural fiow of the water from 
a highway, which was at the time of 
the injury in the possession of a 
turnpike company, and over which 
the borough had not assumed con- 
trol. Buchert v. Boyertown, 1 Mon. 
(Pax )esTt;, £V1AY190: 

Duty to construct sewers or drains 
generally see supra § 1886. 

$1. Ind.—Evansville v. Decker, 84 
Ind, 825, 48 AmR 86. 

Minn.—St. Paul, ete., R. Co. v. Du- 
Juth, 56 Minn. 494, 58 NW 159, 45 
AmSR 491, 23 LRA 88. 

N. Y.—Rutherford v. Holley, 11 

NE 818, 1 Silv. A. 387; Jung v. New 
York, 132 App.) Div, V8} 2el16-4ANYS 
368; Punsky v. New York, 129 App. 
Div. 558, 114 NYS. 66; Anchor Brew- 
ing Co. v. Dobbs Ferry, 84 Hun 274, 
382 NYS 871 [aff 156 N. Y. 695 mem, 
50 NE 1115 mem]. 
. Pa.—Woolheater v. Mifflin Tp., 74 
Pa. Super. 557; De Noble y. Wilkins 
Tp., 74 Pa. Super. 389; Ringwalt v. 
Atglen Borvugh, 49 Pa. Super. 517. 

Ont.—Rudd v. Arnprior, 20 OntWN 
261; Holland v. Walkerville, 15 Ont 
WN 268 [app dism 45 Ont. L. 455, 48 
DomLR 418]. 

92. Cal. Lampe v. San Francisco, 
124 Cal. 546, 57 P 461, 1001; Stanford 
v. San Francisco, 111 Cal. 198, 43 P 
605. 

Colo.—Denver v. Rhodes, 9 Colo. 
554, 13 P 729; Aicher v. Denver, 10 
Colo. A. 413, 52 P 86. 

Iowa. __reburg v. Davenport, 63 
Iowa 119, 18 NW 705, 50 AmR 737. 

Mass.—Hewett v. Canton, 182 
Mass. 220, 65 NH 42; Collins v. Wal- 
tham, 151 Mass. 196, 24 NE 327. 

N. Y.—wWatson v. Kingston, 114 
N. Y. 88, 21 NH 102. 

Oh. —Sharp v. Cincinnati, 


Worcester, 


26 Oh. | 


Cir, Ctr59: 

Pa.—Beach v. Scranton, 5 Lack 
LegN 25. 

R. I.—Murray v. Allen, 20° R. I. 


263, 38 A 497; Wakefield v. Newell, 
127K. BTSs 4 ‘AmB 598. 


Va. 312, 26 SEH 266, 57 AmSR $59,036 
LRA 519, 

{a] Rule applied.—An owner of 
property below the level of the 
street on which it abuts cannot re- 
cover for the overflowing of his prop- 
erty by surface water, as a result 
of the insufficiency of street drains, 
where the overflow would not have 
occurred if his land had been filled 
so as to be on a level with the street. 
Knostman, ete., Furniture Co. v. 
Davenport, 99 Iowa 589, 68 NW 887. 

[b] No liability where burden not 
increased.——The owner of a servient 
tenement subject to the easement of 
surface water fiow has no action for 
injury caused by overflow of a sewer 
from a freshet when the burden is no 
greater than would be borne by the 
premises in a natural state. Watson 
v. Kingston, 114 N. Y. 88, 21 NE 102. 

{e] Overflow caused by obstruc- 
tion in sewer.—A city has been held 
not liable for injuries to property 
resulting from the backing up of 
surface water from a sewer into the 
cellar of a house caused by the fail- 
ure of the city to keep the sewer free 
from obstruction where there was no 
drain from the cellar to the sewer. 
Hewett v. Canton, 182 Mass. 220, 65 
NE 42; Collins v. Waltham, 151 Mass. 
196, 24 NE 327; Barry v. Lowell, 8 
Allen (Mass.) 127, 85 AmD 690. 

93. Finley v. Kendallville, 45 Ind. 
A. 430, 90 NH 10386; St. Paul v. Du- 
luth, 56 Minn. 494, 58 NW 159, 45 
AmSR 491, 23 LRA 88;'Henderson v. 
Minneapolis, 32 Minn. 319, 20 NW 


322; Lafferty v. Girardville, (Pa.) 17- 


AV122 (Darby (we (Crowland. “2p: 138 
UACNOD Bassos 

94. Noble v. St. Albans, 56 Vt, 
522. 

95. 9'St: *Pauly vette; “RITCo2 vse Du- 


luth, 56 Minn. 494, 501, 58 NW 159, 
45 AmSR 491, 28 LRA 88 (holding 
further that this rule is not changed 
by the fact that the municipal cor- 
poration has diverted such waters 
from natural ravines and through 
such sewers deposited them on the 
swamp at different points from those 
at which the ravines terminate, the 
owner of the swamp having adopted 
the change made by such diversion 
by building the roadbed of its rail- 
road across the swamp, by leaving 
no opening in the raised surface of 
such roadbed opposite the ends of 
the ravines, and by building in box 
culverts across such roadbed oppo- 
site the ends of some of the sewers 
to carry off such waters). 

“It seems to us that the case is 
simply this: Can the owner of a 


sewers after the swamp has been improved.°? 
fact that private owners, in improving their prop- 
erty, have interfered with the flow of surface water 
does not impose upon the municipality any addi- 
tional duty to construct sewers.®® 

Overflow of natural drain. 
liable for injury 
ural drain, resulting from an inereased volume of 
water due solely to the construction of streets or 
buildings, and failure to keep sink holes, affording 
a natural outlet for water, 

[§ 1903] b. Obstructing, Diverting, or Increasing 
Flow—(1) Nonliability Rule. 
subject to some exceptions and modifications,®® that 
a municipal corporation is not liable at common 
law for injuries to private property from the 
incidental interruption or change in the flow of 
surface water,®® or from the increased flow of such 


The 


A municipality is ‘not 
caused by the overflow of a nat- 


cleaned out.®* 


It is a general rule, 


Swamp improve it, and then compel 
the owner of the high land around it 
to keep the surface water naturally 
tributary to the. swamp from com- 
ing from the higher lands upon the 
swamp? We think not.” St. Paul, 
ete., R. Co. v. Duluth, supra. 

96. Evansville v. Decker, 84 Ind. 
325, 43 AmR 86. 

97. Bowling Green y. Stevens, 205 
Ky. 161, 265 SW 495. 

See infra §§ 1904-1906. 
Conn.—Salzman v. New Ha- 
ven, 81. Conn.) 389. 71.4 500,22 
LRANS 3338; Rudnyai v. Harwinton, 
79 Conn. 91, 63 A 948, 6 AnnCas 988; 
Downs v. Ansonia, 73 Conn. 33, 46 
A 243; Bronson y. Wallingford, 54 
Conn, 5138, 9 A 393; Judge v. Meriden, 
38 Conn. 90. 

Del.—Benson v. Wilmington, 14 
Del. 359, 32 A 1047; Magarity v. Wil- 
mington, 10 Del. 530; Clark v. Wil- 
mington, 5 Del. 243. 

D. C.—Herring vy. District of Co- 
lumbia, 14 D. C. 572. 

Ga.—Roll v. Augusta, 34 Ga. 326. 
See Savannah v. Harms, 143 Ga. 790, 
85 SE 1040 (holding a municipality 
not liable for casting surface water 
on plaintiff’s land from a street by 
reason of the change in the grade 
of a railroad track according to a 
plan furnished by the city, it not 
appearing that the work was done in 
the street or affected the grade of 
the street), 

Ind.—Valparaiso v. Spaeth, 166 Ind. 
14, 76 NE 514, 8 AnnCas 1021; Davis 
v. Crawfordsville, 119 Ind. 1, 21 NE 
449, 12 AmSR 361; Evansville v. 
Decker, 84 Ind. 325, 48 AmD 86; Weis 
Vv... Madison, “T5. Ind: 241, (‘S90 tAoaR 
135; Vincennes v. Richards, 23 Ind. 
381; Hirth v. Indianapolis, 18 Ind. 
A. 673, 48 NE 876. 

Iowa.—Lessenger v. Harlan, 184 
Iowa 172, 168 NW 808, 5 ALR 1523; 
Hoffman v. Muscatine, 113 Iowa 332, 
85 NW i7; Gilfeather® ve Council 
Bluffs, 69 Iowa 310, 28 NW 610; 
Morris v. Council Bluffs, 67 Iowa 343, 
25 NW 274, 56 AmR 343 (so holding 
as to the overflow of a stream which 
the court considered to be practi- 
eally surface water); Freburg v. 
Davenport, 63 Iowa 119, 18 NW 705, 
50 AmR 737. 

Mass.—Blaisdell v. Stoneham, 229 


Mass. 563, 118 NE 919; Daley v. 
Watertown, 192 Mass. 116, 78 NE 
143; Collins v. Waltham, 151, Mass. 


196, 24 NE 327; Kennison v. Beverly, 
146 Mass. 467, 16 NE 278; Stanch- 
field v. Newton, 142 Mass. 110, 7 NE 
703; Brayton v. Fall River, 113 Mass. 
218, 18 AmR 470; Turner vy. Dart- 
mouth, 13 Allen 291; Barry v. Lowell, 
8 Allen 127, 85 AmD 690; Flagg v. 
Worcester, 13 Gray 601. 
Minn.—O’Neill v. St. Paul, 104 
Minn, 491, 116 NW 1114; Pye v. Man- 
kato, 36 Minn. 373, 31 NW 868, 1 
AmSR 671; Alden v. Minneapolis, 24 
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waters,! caused by improving its streets or making | owner erects a house on abutting property below the 


other public improvements in the exercise of lawful 
authority. So, according to some authorities, a city 
is not liable for damages resulting from the raising 
of the grade of a street whereby surface water is 
prevented from flowing off adjacent property,” or 
surface water which formerly flowed in another di- 
rection is diverted upon property below the new 
And where, after the grade of a street is 
established, but before it is constructed, a property 


> 3 
grade. 


Minn. 254 [dist Kobs v. Minneapolis, 
22 Minn. 159 (where a large body of 
accumulated water was suddenly and 
with destructive force cast upon ad- 
jacent land)]; Lee v. Minneapolis, 
22 Minn. 13. 

Miss.—Chidsey v. Pascagoula, 102 
Miss. 709, 59 S 879. 

Mo.—Rychlicki v, St. Louis, 98 Mo. 
497, 11 SW 1001, 14 AmSR 651, 4 
LRA 594; Stewart v. Clinton, 79 Mo. 
603; Foster v. St. Louis, 71 Mo. 157 
[aff 4 Mo. A. 564]; Imler v. Spring- 
field, 55 Mo. 119, 17 AmR 645; Lewis 
v. Springfield, 142 Mo. A. 84, 125 SW 
824; Cannon y. St. Joseph, 67 Mo. A. 
367, 

N. J.—Jerolamon y. Belleville, 90 
N. J. L. 206, 101 A 244; Durkes v. 
Union, 38 N. J. L. 21; Murray Rubber 
Co. v.. Trenton, (Sup.) 135 A475; 
Soule v; Passaic, 47 N. J. Eq. 28, 20 
A 346; Field v. West Orange Tp., 
46 N. J. Ea. 183, 2 A 236; West Or- 
ange Tp. v. Field, 37 N. J. Eq. 600, 
45 AmR 670 [aff 36 N:. J. Eq. 118); 
ee v. Plainfield, 4 N. J. L. J. 
380. 

N. Y.—Prime v. Yonkers, 192.N. Y. 
105, 84 NE 571; Rutherford v. Holley, 
1a NES 581.8,'5 12 oSilve= Al 88% o[idist 
Noonan v. Albany, 79 N. Y. 470, 35 
AmR 540 (where water was collected 
in a body and precipitated upon ad- 
jacent land)]; Lynch v. New York, 
76 N. Y. 60, 32 AmR 271; Sadlier v. 
New York, 104 App. Div. 82, 93 NYS 
579 [aff 185 N. Y. 408, 78 NE 272]; 
Hentz v. Mt. Vernon, 78 App. Div. 
515, 79 NYS 774; Carll v. Northford, 
11 App. Div. 120, 42 NYS 576; Mc- 
Carthy v. Far Rockaway, 3 App. Div. 
379, 88 NYS 989; Anchor Brewing 
Co. v. Dobbs Ferry, 84 Hun 274, 32 
NYS 371- [aff-156' N.Y. 695.mem, '5.0 
NE 1115 mem]; Bastable v. Syracuse, 
8 Hun 587 [app dism 72).N. Y.264]; 
Kavanagh v. Brooklyn, 38 Barb, 232. 

N. C.—Eller v. Greensboro, 190 N. 
C. 715, 130 SE 851; Yowmans v. Hen- 
dersonville, 175 N. C. 574, 96 SE 45. 

Pa.—Bridgewater Borough v. Bea- 
ver Borough, 269 Pa. 27, 112 A 232; 
Allentown v. Kramer, 73 Pa. 406; 
Strauss v. Allentown, 15 Pa. Dist. 
567; Beach v. Scranton, 5 LackLegN 
25: Brunhouse v. York, 5 YorkLeg 
Rec 164. 

R. I.—Johnson v. White, 26 R. I. 
207, 58 A 658, 65 LRA 250; O’Donnell 
v. White, 24 R. I. 483, 53 A 633. 

Tex.—Wallace v. Dallas, 2 Tex. 
Unrep. Cas. 424. 

Va.—Miller v. Newport News, 101 
Va. 432, 44 SE 712. 

Wash.—Thorpe _ v. 
Wash. 488, 139 P 221. | 

W. Va.—Jordan v. Benwood, 42 W. 
Va, 312, 26 SH 266, 57 AMSR 859, 36 
LRAT S19: 

Wis.—Andrus v. Ashland, 169 Wis. 
362, 172 NW 721; Stoecker v, Cedar- 
burg, 161 Wis. 34, 152 NW 445; Peck 
v. Baraboo, 141 Wis. 48, 122 NW 740; 


Spokane, 78 


Harp v. Baraboo, 101 Wis. 368, 77 
NW 744; Schroeder v. Baraboo, 93 
Wis. 95, 67 NW 27; Champion v. 


Crandon, 84 Wis. 405, 54 NW 775, 19 
LRA 856; Johnson y. Chicago, etce., 
R, Co., 80 Wis’ 641, 50 NW 771,027 
AmSR 76, 14 LRA 495; Heth v. Fond 
du Lac, 63 Wis. 228, 23 NW 495, 538 
AmR 279; Lessard v. Stram, 62 Wis. 
112, 22 NW 284, 51 AmR 715; Waters 
v. Bay View, 61 Wis. 642, 21 NW 
811; Allen y. Chippewa Falls, 52 Wis. 
430, 9 NW 284, 38 AmR 748; Hoyt 


Rule Generally. 


v. Hudson, 27 Wis. 656, 9 AmR 473. 

Man.—Portage Fruit Co. v. Por- 
tage la Prairie, 23 Man. 822, 14 Dom 
LR 21, 25 WestLR 438, 5 WestWkly 
145. 

Ont.—James v. Bridgeburg, 9 Ont 
WR 189. 

[a] “The city has no control over 
the natural flow of the surface water. 
Nor is it liable for damage caused by 
the discharge of surface water 
which is the result solely of the 
grading of streets, the erection of 
buildings and the improvement of 
private grounds.” Fox v. New Ro- 
choles 240 N. Y. 109, 112; 147 NE 
544, 

{b] As to mere surface water 
running down a street in no con- 
fined channel, the dominant proprie- 
tor may divert it and turn it upon 
the servient land without liability. 
Stewart v. Clinton, 79 Mo. 603; Imler 
Vv. Hgteans beens 55. Mo. 119) wi AniR 
64 : 


[c] Statutory provisions. — Gen. 
St. p 233 § 16, providing that “per- 
sons authorized to construct or re- 
pair highways, may make or clear 
any watercourse, or place for drain- 
ing off the water therefrom, into or 
through any person’s land, so far 
as necessary to drain off such water,” 
reénacted in 1881: (Sess. L. [1881] 
p 384 c 65), with the further provi- 
sion that the work shall be done in 
such a way as to do the least dam- 
age to such land, exempts a munici- 
pality from liability unless it ap- 
pears that the work was done in such 
a way as to do unnecessary damage, 
or that the water was drained into 
some place prohibited by statute. 
Bronson vy. Wallingford, 54 Conn. 
513; 9A 893. 

Damages from improvement of 
streets or ways generally see infra 
XVII in 44 C. J, 

Bs Ga.—Phinizy vy. Augusta, 47 Ga. 

N. J.—Miller v. Morristown, 47 N. 
J. Eq. 62, 20 A 61 [aff 48 N. J. Ha. 
645, 25 A-20]. 

N. Y.—Fox v. New Rochelle, 240 
N. Y. 109, 147 NE 544, 

Oh.—Springfield v. Spenee, 39 Oh. 
St. 665. 

Pa.—Strauss v. Allentown, 215 Pa. 
96, 68 A. 1078, 7 AnnCas 686; Barrett 
v. Minersville Borough, 88 Pa. Su- 
per. 76; Schweriner v. Philadelphia, 
35 Pa.” Super; 128, 16 Pa. Dist. 41795 
Fleming vy. Connellsville Borough, 19 
Pa. Dist. 12; Strauss v. Allentown, 
Lb Pa. Dist. 567, 

[a] Enlargement of drainage area 
through conforming streets to estab- 
lished grade—Where the quantity 
of surface water sent to the point 
where it is discharged on plaintiff’s 
land is increased by an enlargement 
of the area of drainage, but such en- 
largement results entirely from mak- 
ing the grade of the street conform 
to the grade established by the 
proper city authorities, any injury 
resulting from the increase in the 
quantity of water discharged is 
damnum absque injuria. Miller v. 
Morristown, 47 N. J. Eq. 62, 20 A 
61 [aff 48 N. J.. Ha. 645, 25 A 20]. 

[b] Increased flowage through im- 
provement of property.—A city is not 
liable for the increased flowage of 
water resulting from the improve- 
ment of property within the area of 
natural drainage. Springfield v. 


established grade, the municipality may thereafter 
construct a street upon the previously established 
grade without liability for injury to such abutting 
property from an overflow of surface water.* 

[§ 1904] (2) Exceptions to, and Modifications of, 


The general rule of nonliability for 


injuries from surface water due to public improve- 
ments lawfully made® has not been strictly followed 
in all jurisdictions,® or is held to be inapplicable 


Spence, 39 Oh. St. 665 [appr Hamilton 
v. Ashbrook, 62 Oh. St. 511, 57 NE 
239]. 

2. Cal_—Lampe v. San Francisco, 
124° Cal. -546,' 57 BP 1461,°1001 5 Cor- 
coran v. Benicia, 96 Cal, 1, 30 P 798, 
31 AmSR 171. 

Del.—Clark v. Wilmington, 5 Del. 
243. 

D. C.—Herring v. District of Co- 
lumbia, 14 D. C. 572. 

Mass.—Woodbury v. Beverly, 153 
Mass. 245, 26 NE 8651. 

Minn.—Follmann vy. 
Minn. 457, 48 NW 192. 

N. Y.—Lynch v. New York, 76 N. 
Y. 60, 32 AmR 271; Hentz v. Mt. Ver- 
non, 78 App. Div. 515, 79 NYS 774; 
Carll v. Northford, 11 App. Div. 120, 
42 NYS 576; Wilson v. New York, 
1 Den, 595, 600, 43 AmD 719. 

W. Va.—Jordan v. Benwood, 42 W. 
Va. 312, 26 SE 266, 57 AmSR 859, 36 
LRA 519. 

Wis.—Waters v. Bay View, 61 Wis. 
642, 21 NW 811; Hoyt v. Hudson, 27 
Wis. 656, 9 AmR 473. 

“The power of the defendants to 
make sewers! and drains is clear, 
but it is not their duty to make 
every sewer or drain which may be 
desired by individuals, or which a 
jury might eyen find to be necessary 
and proper. No imperative duty 
restS upon the defendants to open 
any new drain whatever. They have 
a discretion on the subject, and must 
necessarily decide when and where 
such works shall be made. 
Granting therefore that a 
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drain 


should have been made as the plain- © 


tiff claims, and even that the defend- 
ants wilfully, and in violation of 
their duty, refused to make one, of 
which however there is not a scin- 
tilla of proof, still no action lies for 
such neglect or violation of duty.” 
Wilson v. New York, supra. 

3. Ariz.—Globe y. Moreno, 23 
Ariz. 124, 202 P 230, 27 ALR 965. 
Seles ee Rock v. Willis, 27 Ark. 

Mass.—Woodbury v. Beverly, 153 
Mass. 245, 26 NE 851. 

N. Y.—lLynch v. New York, 76 N. 
Y. 60, 32 AmR 271; Miles v. Brook- 
lyn, 98 App. Div. 195, 90 NYS 702; 
Hentz v. Mt. Vernon, 78 App. Div. 
515, 79 NYS 774; Carll v. Northford, 
11 App. Div. 120, 42 NYS 576. 

# yepheeeanee vil City, (145 Ba piste 
W. Va.—Jordan v. Benwood, 42 W. 


Va. 312, 26 SE 266, 57 AmSR 8659, 
36 LRA 519. 
[a] Where a municipality acts 


within its right in elevating the 
grade of a street, thereby causing an 
abutting lot to be lower than the 
level of the street, it is not required 
to provide for the drainage of such 
abutting lot to protect it from storm 
and flood waters. Globe vy. Moreno, 
23 Arilz, 124, 202 P 230, 27 ALR 965. 

4 Ludlow v. Broderick, 181 Ky. 
123, 203 SW 1082. 

5. See supra § 1908. 

6. See cases infra this note. 

[a] In Alabama it has been held 
that a municipal corporation is liable 
in damages where it so changes the 
grade of a street as to prevent the 
natural flow: of surface water from 
the street and divert it on to plain- 
tiff’'s property. Arndt v. Cullman, 132 
Ala. 540, 31 S 478, 90 AmSR 922. 

[b] Tn Illinois (1) a municipality 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


[§§ 1903-1904 


§§ 1904-1905] 


because of constitutional provisions expressly re- 
quiring compensation,’ or because the damage is 
regarded as falling within constitutional provisions 


for compensation where property 
jured for public use.§ 


have been laid down. 


Unlawfully raising grade. 


Obstruction of definite channel. 


has been held liable in damages for 
diverting surface waters upon prem- 
ises of a lot owner in the proper 
construction of its streets. Leynaud 
v. Cherry, 203 Ill. A. 541. (2) Soa 
municipality is liable for injury from 
flowage of surface water occasioned 
by a change in the grade of the 
street (Shawneetown v. Mason, 82 
Tll. 337, 25 AmR 3821; Dixon v. Baker, 
65 Il). 518, 16 AmR 591; Aurora v. 
Reed, 567 Ll. 29, 11 AmR 1), (3) if 
the injury could have been prevented 
by proper sewerage (Dixon y. Baker, 
supra), (4) and the fact that a sewer 
is provided for the purpose does not 
relieve the city from liability where 
through negligent error of judgment 
it is wholky insufficient (Dixon v. 
Baker, supra). 

7. Thoman y. Covington, 62 SW 
T2020 242 -Key to ptt, Mt Sterling’ +v. 
Jephson, 53 SW 1046, 21 KyL 1028. 

[a] In Alabama, under a consti- 
tutional provision requiring that mu- 
nicipal corporations shall ‘make just 
compensation for the property taken, 
injured, or destroyed by the construc- 
tion or enlargement of its works, 
highways, or improvements,” a 
town is liable for damages caused by 
So changing the grade of a street as 
to prevent the natural flow of water 
from adjacent lots. Avondale v. 
McFarland, 101 Ala. 381, 13 S 504 
[adopting opinion of Somerville, J., 
in Montgomery v. Maddox, 89 Ala. 
181, 7 S 438, and overr Montgomery 
v. Townsend, 84 Ala. 478, 4 S 780, 80 
Ala. 489, 2 S 155, 60 AmR 112]. 

8. See Eminent Domain § 147. 

9. See infra text and note 10 et 
seq; and infra §§ 1905, 1906. 

10. Westcott v. Boston, 186 Mass. 
540, 72 NE 89. 

11. McAskill v. Hancock Tp., .129 
Mich. 74, 88 NW 78, 55 LRA 738; 
Morley v. Buchanan, 124 Mich. 128, 
82 NW 802; Rice v. Flint, 67 Mich. 
401, 34 NW "719; Habicht v. Wessing- 
ton Springs, 46 S. D. 176, 191 NW 
455. See also infra § 1905. 
See infra § 1906. 
Janesville, 70 Wis. 

14, See supra S919 03: 

15. See cases infra note 16. 

Liability for obstruction or diver- 
sion of watercourse see supra § 1900. 

16. Larrabee v. Cloverdale, 131 
‘Cal. 96, 63 P 143; Los Angeles Ceme- 
tery Assoc. v. Los Angeles, 103 Cal. 
4615 37 PP 375. 

Hoyt v. Hudson, 27 Wis. 656, 
9 AmR 473. 


18. Generally see Waters [40 Cyc 
647 
ia: Tucson v. Dunseath, 15 Ariz. 


SOD ELSE Lis Ewe. Ve Mankato, 36 
Minn. ioe NW 863, 1 AmSR 671; 
Harbison v. Hillsboro, 103 Or. 257, 
204 P 613. And see cases passim 
infra note 20. ! 


And even in those jurisdic- 
tions which recognize the rule, certain exceptions 
Thus it has been held that 
the rule is not applicable in the case of damage 
caused by a conduit built to drain a large body of 
land mostly in private ownership.?° 
rule has been held inapplicable where the acts of 
the municipality constitute a positive and direct 
invasion of private property,'! or the injury is due 
to negligence on the part of the municipality.” 
Where a city by un- 
lawfully raising a street above the established grade 
causes surface water to flow on or to accumulate 
upon an abutting lot, it is hable to the lot owner 
for the injury oceasioned thereby.!® 

The general rule 
of nonhability applicable to the grading and improv- 
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surface water, 


is taken or in- 


Moreover, the 


Body.!® 


to construct 


[48 C.J.] 1145 


ing of streets't has been held not to apply where 
owing to the conformation of the 
adjoining country, has formed for itself a definite 
channel in which it is accustomed to flow, although 
such channel does not come within the common-law 
definition of a watercourse;!® and if the munici- 
pality obstructs such channel it is bound to provide 
for the escape of the water." 
ties have taken a contrary view.17 

[§ 1905] (8) Accumulation and Discharge in a 
Municipal corporations in the control and 
disposition of surface waters are, in general, sub- 
ject to the same habilities as are private persons,1® 
and a municipality cannot, without rendering itself 
liable for the resulting damage, exercise its right | 
drains or sewers and grade or other- 
wise improve streets so as to collect surface water 
in artificial channels and discharge it in increased 


But some authori- 


quantities, or in new and destructive currents, upon 


Rights and liabilities as between 
individuals see Waters [40 Cyc 640]. 

20. U. S.—Arn v. Kansas City, 14 
Fed. 236, 4 MeCrary 558. 

Ala.—Eufaula v. Simmons, 86 Ala. 
515, 6°S 47 [appr Arndt v. Cullman, 
132 Ala, 540, 31 S 478, 90 AmMSR 922]; 


Troy v. Coleman, 58 Ala. 570. 
Ariz—Tuecson § v. Dunseath, 15 
AIIZ_ 1 S503) So) le: elias 
Cal.—_Newman v. Alhambra, 179 
Cal. 42, 175 PRP 414; Larrabee  v. 
Cloverdale, 181 Cals 96; 63- PR 143; 
Rudel v. Los Angeles, 118 Cal. 281, 


50 P 400; Conniff v. San Francisco, 
67 Cal 45g «Po 4 hannel ive One 
taria, 86" Calista To4, 1787740; Diek 
v. Los Angeles, 34 Cal. A. 724, 168 
P7703. 

Conn.—Salzman v. New Haven, 81 
Conn. 389, 71 A 500, 22 LRANS 333; 
Rudnyai v. Harwinton, 79 Conn. 91, 
63 A 948, 6 AnnCas 988; Danbury, 
éte., Ri Cor auf Gop may, 
109. 

Ga.—Maguire v. Cartersville, 76 
Ga. 84; Albany v. Simon, (A.) 136 SH 


v. Norwalk, 


100. 

Ill—Fleming v. Elgin, etc., R. Co., 
275 Ill. 486, 114 NE 187; Shawnee- 
town v. Mason, 82 Ill. 337, 25 AmR 
3821; Bloomington v. Brokaw, 77 Ill. 
194; Dixon v. Baker, 65 Ill. 518, 16 
AmR 591; Aurora v. Reed, -57 Til. 


29, 11 AmR 1; Aurora vy. Gillett, 56 
Ill, 132; Nevins v. Peoria, 41 Tll. 502, 
89 AmD 392; Effingham v. Surrells, 


U0 TN. AIS 4603" Higin: -v.0 Hoag) 125 
Till. A. 650. 

Ind.—Valparaiso v. Spaeth, 166 
Ind. 14, 76 NE 514, 8 AnnCas 1021; 
Valparaiso v. Spaeth, 74 NE 518: 
Davis v. Crawfordsville, 119 Ind. 1, 
21 NE 449, 12 AmSR 361; Sullivan 


v. Phillips, 110 Ind. 320, 11 NE 300; 
Rice v. Evansville, 108 Ind. 7, 9 NE 
139, 58 AmR 22: Crawfordsville v. 
Bond, 96 Ind. 236; North Vernon v. 
Voegiler, 89 Ind. 77; Evansville v. 
Decker, 84 Ind. 325, 43 AmR 86; 
Weis v. Madison, 75 Ind. 241, 39 AmR 


135; North Judson v. Lightcap, 41 
Ind. A. 565, 84 NE 519; Cromer v. 
Logansport, 38 Ind. A. 661, 78 NE 


1045; Valparaiso v. Kyes, 30 Ind. A. 
447, 66 NE 175; Thorntown v. Fugate, 
21 Ind. A. 587, 52 NE 763; New Al- 
bany v. Lines, 21 Ind. A: 380, 51 NH 
346; Lebanon v. Twiford, 13 Ind. A. 
384, 41 NE 844; Monticello v. Fox, 3 
Ind. A. 481, 28 NE 1025. 

Iowa.—Farley v. Des Moines, 199 
Iowa 974, 2083 NW 287; Lessenger v. 
Harlan, 184 Iowa 172, 168 NW 803, 
5 ALR 1523; Hume v. Des Moines, 
146 Iowa 624, 125 NW 846, 29 LRANS 
126, AnnCas1912B 904; Hoffman v. 
Muscatine, 113 Iowa 332, 85 NW 17; 
Ross v. Clinton, 46 Iowa 606, 26 AmR 
169. 

Kan.—Beard v. Kansas City, 96 
Kan. 102, 150 P 540; King v. Kan- 
sas City, 58 Kan. 334, 49 P 88. 


private property.?° 
a man must so use his own as not unnecessarily to 


In such ease the maxim that 


Mass.—Diamond v. North Attle- 
borough, 219 Mass. 587, 107 NE 445; 
Manning v. Lowell, 130 Mass. 21. 

Mich.—Steele v. Ionia, 209 Mich. 
595, 177 NW 259; Defer v. Detroit, 
67 Mich, 346, 34 NW 680; Ashley v. 
Port Huron, 385 Mich. 296, 24 AmR 


Se Pennoyer v. Saginaw, 8 Mich. 
Minn.—Robbins_ y. Willmar, 71 
Minn. 403, 73 NW 1097; Tate v. St. 


Paul, 56 Minn. 527, 58 “NW 158, 45 
AmSR 501; Stoehr v. St. Paul, 54 
Minn. 549, 56 NW 250; Folmann v. 
Mankato, 45 Minn. 457, 48 NW 192; 
Pye v. Mankato, 36 Minn. 373, 31 NW 
863, 1 AmSR 671; McClure v. Red 
Wing, 28 Minn. 186, 9 NW _ 767; 
O’Brien v. St. Paul, 25 Minn. 331, 33 
AmR 470; Kobs v. Minneapolis, 22 
Minn. 159; O’Brien v. St. Paul, 18 
Minn. 176. 

Mo.—Rychlicki v. St. Louis, 98 Mo. 


497, 11 SW 1001, 14 AmSR 651, 4 
LRA 594; Sandy v. St. Joseph, 142 
Mo, A. 330, 126 SW 989; Lewis v. 


Springfield, 142 Mo, A. 84, 125 SW 
824; Cannon v. St. JoSeph, 67 Mo. A. 
oe Carson v. Springfield, 53 Mo. A. 
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Andrews v. 
Steele City, 2 Nebr. (Unoff.) 676, 89 
NW 739, 

N. H.—Flanders v. Franklin, 70 N. 
H. 168, 47 A 88. 

N. J.—Jerolamon v. Belleville, 90 
N. J. L. 206, 101 A 244; Dohrmann v. 
Hudson County, 84 N. J. L. 689, 87 A 
463; Kehoe v. Rutherford, 74 N. J. 
LL. 659, 65 A 1046, 122° AmSR® 410% 
Durkes. vi. Union 138s NA wate: 
Miller v.* Morristown, 47 N. J. Ea. 
62, 20 A 61 [aff 48 N. J. Eq. 645, 
25 A 20]; Soule v. Passaic, 47 N. J. 
Eq. 28, 20 A 346; Field v. West 
Orange Tp., 46.N. J. Eq. 183, 2 A 236; 
West Orange Tp. v. Field, 37 N. J. 
Eq. 600, 45° AmR 670 [aff 86 Noo! 
Eq. 118]; Slack vy. Lawrence Tp., 
(Ch.) 19 A 663. 

N. Y.—Fox v. New Rochelle, 240 
N, ¥2" 109, 9147 “NE 5442 (Prime x 
Yonkers, 192 N. Y. 105, 84 NE 571; 
Seifert v. Brooklyn, 101 N. Y. 136, 
4 NE 321, 54 AmR 664; Vogel v. 
New York, 92 N. Y. 10, 44 AmR 349; 
Noonan v. Albany, 79 N. Y. 470, 35 
AmR 540; Byrnes v. Cohoes, 67 N. 
Y. 204. [aff 5 Hun 602]; Miles v. 
Brooklyn, 98 App. Div. 195, 197, 90 
NYS 702 (where it was said: “The 
same proposition must hold equally 
good as to the collection of the sur- 
face water of a street into a catch 
basin’ and the simultaneous eleva- 
tion of the street grade so as to 
cause the contents of the catch basin 
to flood the plaintiff’s property’’); 
Hentz v. Mt. Vernon, 78 App. Div. 
lS, WS INNS! Tras Bedell v. Sea Cliff, 
18 ‘App. Div. 261, 46 NYS 226; Magee 
v. Brooklyn, 18 App. Div. 22, 45 NYS 


Nebr.—Naysmith ve 
Nebr. 582, 146 NW 971; 
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do injury to another is applicable, and it is the 
duty of the municipality to take care of the water 
which it has so accumulated,” if reasonably prac- 
So where a municipality in improving 
its streets constructs ditches, by which a large quan- — 
tity of surface water is thrown upon land that 
would not have flowed there in its natural course, 
and constructs a culvert below the land which is 


ticable.?* 


473; Carll v. Northford, 11 App. Div. 
120,42, NYS 1576; eMcCarthy/-_v. {bay 
Rockaway, 3 App. Div. 379, 38 NYS 
989; Clarke v. Rochester, 43 Hun 
271, 5 NYSt 456; Sleight v.. Kingston, 
11 Hun 594 [app dism 73 N. Y. 592]; 
Bastable v. Syracuse, 8 Hun 587 [aff 
QQ IN? “Yai 64is nn Dasgettuva, Cohoes, 
5 Silv. Sup, 183, 7 NYS 882. 

N. C.—HEller v. Greensboro, 190 N. 
C. 715, 1380 SE 851; Youmans v. Hen- 
dersonville, 175 N. C. 574 96 SE 
45. 

Oh.—Rhodes v. Cleveland, 10 Oh. 
159, 36 AmD 82. 

Okl.—Oklahoma City v. Stewart, 76 
Okl. 211, 184 P 779; Chickasha v. 
Looney, 36 Okl. 155, 128 P 136; Ard- 
more v. Orr, 35 Okl. 305, 129 P 867. 

Or.—Ulmen vy. Mt. Angel, 57 Or. 
547, 112 P. 529, 86 LRANS 140. 

Pa.—Mitchell v.. New Castle, 275 
Pa. 426, 119 A 485; Bohan v. Avoca 
Borough, 154 Pa. 404, 26 A 604; Weir 
v. Plymouth Borough, 148 Pa. 566, 
24 A 94; Torrey v. Scranton, 133 Pa: 

LS OPA SbIe Mott wv. On, City; 029 
Pa. 570, 18 A 553; Huddleston v. West 
Bellevue, 111 Pa. 110, 2 A 200; Ken- 
sington v. Wood,.10 Pa. 93, 49 AmD 
582; Woolheater v. Mifflin Tp., 74 
Pa. Super. 557; Strauch v. Pittsburgh, 
70 Pa. Super. 251; Rohrer v. Harris- 
burg, 20 Pa. Super. 543; Fleming v. 
Connellsville Borough, 19 Pa. Dist. 
12; Beach v. Scranton, 5 LackLegN 
25, 

R. I.—Johnson v. White, 26 R. I. 
207, 58 A 658, 65 LRA 250; Inman y. 
Tripp, 11 R. I. 520, 23 AmR 520. 

Ss. D. — Habicht v. Wessington 
Springs, 46 S. D..176, 191 NW 455; 
Dell Rapids Mercantile Co. v. Dell 
Rapids, sali S. Dy WL 75) aN Wi 2898) 
74 AmSR 783. 

Tenn.—Burton vy. Chattanooga, 7 
Lea 739. 

Tex.—Greenville v. McAfee, (Civ. 
A.) 230 SW 752; Houston v. Hutche- 
son, (Civ. A.) 81 SW 86; Comanche 
v. Zettlermoyer. (Civ. A.) 40 SW 641; 
Houston v. Bryan, 2 Tex. Civ. A. 
553, 22 SW. 231, 

Vt.—Whipple v. Fair Haven, 63 Vt. 
221, 21 A 533; Winn v. Rutland, 52 
Vt. 481. 

Va.—Portsmouth v. Weiss, 133 SE 
781; Smith v. Alexandria, 74 Va. 208, 
36 AmR 788. 

W. Va.—kKunst v. Grafton, 67 W. 
Va. 20, 67 SE 74, 26 LRANS 1201; 
McHenry v. Parkersburg, 66 W. Va. 
533, 66 SE 750, 29 LRANS 860; Clay 
v. St. Albans, 43 W. Va. 539, 27 SH 
368, 64 AmSR 883; Jordan v. Ben- 
wood, 42 W. Va. 312, 26 SE 266, 57 
AmSR 859, 36 LRA 519; Gillison v. 
Charleston, 16 W. Va. 282, 37 AmR 
763. 

Wis.—Mitchell Realty Co. v. West 


Allis, 184 Wis. 352, 199 NW 390; 
Champion v, Crandon, 84 Wis. 405, 
54 NW 775, 19 LRA 856; Gilluly v. 


Madison, 63 Wis. 518, 24 NW 1387, 53 
AmR 299; Smith v. Gould, 61 Wis. 
31, 20 NW 369; Pettigrew v. Evans- 
ville, 25 Wis. 228, 3 AmR 50. 

Can.—Kitchener y. Robe, ete., Co., 
[1925]. Can S.-C: 106, [1925] 1 Dom 
LR 1165. 

Alta.—Davidson v. Lethbridge, 4 
DomLR 523, 21 WestLR 273, 2 West 
Wkly 317. 

Man.—Mondor vy. Tache, 23 Man. 
457, 11 DomLR 620, 24 WestLR 355, 
4 WestWkly 702; Jukes v. Coldwell, 
[1927] 1 DomLR 82, [1926] 3 West 
Wkly 210. See Lamontagne vy. Wood- 
lands, 22 Man. 495, 
21 WestLR 881 (holding that, where 
a municipality lawfully constructing 


5 DomLR. 524,’ 
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a ditch through another municipality 
injures the land of an adjoining 
owner by turning the water from 
the ditch into a ravine not consti- 
tuting a natural watercourse, and ex- 
cavating in the ravine for the pur- 
pose of carrying the water to a river, 
instead of continuing the ditch to the 
river directly, it will be liable for the 
injury to the adjoining land). 

N. S.—James v. Bridgewater, 49 
N. S. 188, 24 DomLR 634 [aff 20 
DomLR 799];’ Archibald v. Truro, 33 
N.S. 401. 

Ont.—Robe, etc., Co. v. Kitchener, 
55 Ont. Li: 1 [varied [1925] Can §S. C. 
106, [1925] 1 DomLR 1165]; Malott v. 
Mersea Tp., 9 Ont. 611; Northwood 
v. Raleigh Tp., 3 Ont. 347; Rudd v. 
Arnprior, 20 OntWN 261; Treguno v. 
Barton, 20 OntWN 2; Rudd v. Arn- 
prior, 18 OntWN 411 [app dism 20 
OntWN 261]; Simm v. Hamilton, 16 
OntWN 1; McConnell v. Toronto, 10 
OntWN 234 [app dism 11 OntWN 
38]; James v. Bridgeburg, 9 OntWR 
189; Rowe v. Rochester Tp., 29 U. C. 
Q. B. 590. 

Sask.—Dickenson v. Limerick, 59 
DomLR 700. 

‘It is very manifest from this ref- 
erence to authorities, that they rec- 
ognize in municipal corporations no 
exemption from responsibility where 
the injury an individual has _ re- 
ceived is a direct injury accomplished 
by a corporate act which is in the 
nature of a trespass upon him. The 
right of an individual to the occu- 
pation and enjoyment of his prem- 
ises is exclusive, and the public au- 
thorities have no more liberty to 
trespass upon it than has a private 
individual. If the corporation send 
people with picks and spades to cut 
a street through it without first ac- 
quiring the right of way, it is liable 
for a tort; but it is no more liable 


‘under such circumstances than it is 


when it pours upon his land a flood 
of water by a public sewer so con- 
structed that the flooding must be 


a@ necessary result. The one is no 
more unjustifiable, and no more an 
actionable wrong, than the _ other. 


Each is a trespass, and in each in- 
stance the city exceeds its lawful 
jurisdiction. A municipal charter 
never gives and never could give au- 
thority to appropriate the freehold of 
a citizen without compensation, 
whether it be done through an actual 
taking of it for streets or buildings, 
or by flooding it so as to interfere 
with the owner’s possession, His 
property right is appropriated in the 
one case aS much as in the other.” 
Ashley v. Port Huron, 35 Mich, 296, 
301, 24 AmR 552 (per Cooley, C. J.). 

[a] Dlustrations. — (1) A city 
grading a street intersecting a street 
at a low point, and closing catch 
basins therein, and thereby causing 
surface water to accumulate in a 
pond and undermine the foundation 
of an adjacent house, is liable for 
the damages sustained. Sandy v. 
St. Joseph, 142 Mo. A. 330, 126 SW 
989. (2) Where a city paved a street 
in such a manner that water col- 
lected at the lower end and could 
escape only by flowing over the curb 
and sidewalk into plaintiff's prem- 
ises, the city was liable. Stanford 
v. San Francisco, 111 Cal. 198, 43 P 
605. (8) A town is liable where, in 
making street improvements, it 
caused the surface water to be col- 
lected and turned into gutters or 
drains, and led to a point where the 
earth was low and marshy, where it 


hae >, 


‘inadequate to carry off the water, the landowner is 
entitled to recover for the resulting damage.** 
[§ 1906] (4) Negligence of Municipality. The 
general rule that a municipality is not lable for 
injuries from surface water due to the construction 
or improvement of streets under lawful authority”? 
does not apply where the work is negligently done.”® 
And so a municipal corporation will be lable where 


was then. discharged on private prop- 
erty, so that a ditch constructed by 
the owner of land adjoining such 
marsh was rendered inadequate to 
drain his land, and he was damaged 
by the accumulation of water 
thereon. Field v. West Orange Tp., 
36° N,. de BOS ILS Patt ot Neer. 
600, 45 AmR 670]. 

[b] Ponding on adjacent property. 
—Where a city, in grading a street, 
turns water on an adjacent lot, creat- 
ing an unwholesome pond, rendering 
the premises unhealthy and unfit for 
the business for which they have been 
used, it is liable for damages for 
such injury. Shawneetown v. Mason, 
82° Ill. 337, 25 AmR 321; Aurora’ v. 
Reed, 57 Ill. 29, 11 AmR 1; Aurora 
v. Gillett, 56 Ill. 132; Nevins v. Pe- 
oria, 41 Ill. 502, 89 AmD 392. 

{c] Drainage pipes, gutters, and 
catch basins constructed by a city in 
paving its streets are ‘artificial 
drains’ within the rule. Eller v. 
Greensboro, 190 N. C. 715, 130 SE 851. 

Right to injunction see infra § 1918. 

21. Hume y. Des Moines, 146 Iowa 
624, 125 NW 846, 29 LRANS 126, 
AnnCas1912B 904; Pye v. Mankato, 
36 Minn. 373, 31 NW 863, 1 AmSR 
671; -O’ Brien” va St. Paul 25) Mink 
331, 33 AmR 470. 

22. Cromer v. Logansport, 38 Ind. 
A. 661, 78 NE 1045; Stanford v. Al- 
dridge, 148 Ky. 848, 147 SW 749; Ha- 
bicht v. Wesington Springs, 46 S. D. 
176, 191 NW 455; Houston v. Rich- 
ardson, 42 Tex. Civ. A. 147, 94 SW 
454. See also cases supra note 20. 

[a] A municipality is liable for 
failure to provide an outlet for sur- 
face water accumulated through its 
street improvements from a large 
extent of territory and brought to 
one locality, to which without such 
improvements it would not have 
come. Cromer v. Logansport, 38 Ind. 
A. 661, 78 NE 1045. 

Duty to provide: 
eer sewers generally see supra 
Temporary drains see supra § 1886. 

23. Schuett v. Stillwater, 80 Minn. 
287, 83 NW 180; O’Brien vy. St. Paul, 
25 Minn. 331, 33 AmR 470. 

24. Aurora v. Love, 93 Ill. 521. 

25. See supra § 1903. 


26. Colo.Denver vy. Rhodes, 9 
Colo,, 554, : 13: Pe 729. 
Del.—Benson v. Wilmington, 14 


Del. 359, 32 A 1047. 
Ae ee v. Brokaw, 77 Il. 

Ind.—Princeton v. Gieske, 93 Ind. 
102; North Judson v. Lighteap, 41 
Ind. 565, 84 NE 519. 

lowa.—Wendt v. Akron, 161 Iowa 
338, 142 NW 1024; Hume v. Des 
Moines, 146 Iowa 624, 125 NW 846, 
29 LRANS 126, AnnCasil912B 904; 
Wallace vy. Muscatine, 4.Greene 373, 
61 AmD 131. And see Damour v. 
Lyons City, 44 Iowa 276 (a city is 
liable for injuries caused to private 
property by a diversion of surface 
water thereon by the construction 
of.a street railway which it has au- 
thorized to be built. It is bound to 


4 + 


[§§ 1905-1906 


provide waterways sufficient to carry’ 


off the water that might be reason- 
ably expected to accumulate). 

Miss.—Chidsey v. Pascagoula, 102 
Miss. 709, 59 S 879. 

Mo.—Rychlicki v. St. Louis, 98 Mo. 
497, 11 SW 1001, 14 AmSR 651, 4 
LRA 594; Foster v. St. Louis, 71 Mo. 
157 [aff 4 Mo. A. 564]; Imler v. 
Springfield, 55 Mo. 119, 17 AmR 645. 

Nebr.—Randall_ v. Chadron, 112 
Nebr. 120, 198 NW 1020; Cushman 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1906-1907] 


injury to property by surface water results from 
the negligent construction of drains or sewers,?? or 
to negligent failure to keep them in repair and free 
Likewise where private land 
is lawfully used by a municipality for a dumping 
it is liable for the negligence of its em- 
ployees in so piling refuse that surface water which 
otherwise would have escaped through a sewer 
But a municipal cor- 


from obstruetions.?§ 


ground, 


flooded adjoining property.?® 
poration which has increased the 


water in a certain direction is bound only to ex- 
ercise reasonable care in providing means for carry- 
ing off the surplus water,°° and is not an insurer 
against unprecedented floods or cloud bursts.*! 


Motor Works y. Lincoln, 97 Nebr, 
519, 150 NW 821; Kearney v. The- 
manson, 48 Nebr. 74, 66 NW 996. 

N. J.—Bloom v. Orange, 91 N. J. 
L. 376, 103 A 395. 


Pa.—Beach v. Scranton, 5 Lack 
LegN. 25. 
Tex.—Greenville v. McAfee, (Civ. 


ors 230 SW 752. 

Va.—Farmville v. Wells, 127 Va. 
528, 103 SE 596; Powel v. Wytheville, 
95 Va. 73,27 SE 805; Smith v. Alex- 
andria, 74 Va. 208, "36 AmR 788. 

Can.—Kitchener v. Robe, etc., Co., 
{1925] Can. S. C. 106, [1925] 1 Dom 
LR 1165. 

Man.—Meier v. Franklin, [1926] 3 
DomLR 433, [1926] 2 WestWkly 330. 

Ont.—Derinzy vy. Ottawa, 15 Ont. A. 
see eta eg v. Strathroy, 10 Ont. 

iB 

[a] Rule applied.—(1) A city es- 
tablishing the grade of a street must, 
in bringing the street to the grade, 
exercise ordinary care, and where it 
unnecessarily or negligently . fills 
drains in the street while bringing 
the street to the grade, and thereby 
casts surface water back on an ad- 
jacent Jot, without notice to the 
Owner and without giving him a 
reasonable time to bring the lot up 
to the grade, it is liable for the re- 
sulting damages, Hume v. Des 
Moines, 146 Iowa 624, 125 NW 846, 
29 LRANS 126, AnnCas1912B 904. 
(2) Where a city raises the grade of 
a street above the level of abutting 
lot and negligently fails to make ade- 
quate provision for drainage of sur- 
face water, it is liable to an abutting 
owner for damage to her property 
caused by the surface. water being 
thrown back thereon. Farmville v. 
Wells, 127: Va. 528, 103 SE 596. 

[b] The damming of the gutter 
along a street by an embankment, 
without providing egress for surface 
waters that anyone knows will col- 
lect, is negligence, rendering the 
municipality constructing the em- 
bankment liable for injuries to ad- 
jacent property caused by water 
overflowing it. North Judson _ v. 
Lightcap, 41 Ind. A. 565, 84 NE 519. 

{e] Negligence not shown.—Hol- 
land v. Walkerville, 15 OntWN 268 
gy dism 45 Ont. L. 455, 48 DomLR 


Stem- 


356. 
199 


27. Ga.—Milledgeville  v. 
bridge, 139 Ga. 692, 78 SE 35. 
Ill. Elgin v. Kimball, 90 Ill. 
Iowa.—Farley v. Des Moines, 
Iowa 974, 203 NW 287. 
Md.—Frostburg v. Hitchins, 70 Md. 
56, 16 A 380; Hitchins vy. Frostburg, 
68 Md. 100, 11 A 826, 6 AmSR 422. 
Mich.—McAskill v. Hancock Tp., 
129 Mich. 74, 88 NW 78, 55 LRA 738. 


Mo.—Thurston v. St. Joseph, 51 
Mo. 510, 11 AmR 463. 
Nebr.—Randall v. Chadron, 112 


Nebr. 120, 198 NW 1020.* 

N. Y.—Rochester White Lead Co. v. 
Rochester, 3 N. ‘YY. 463, 53 AmD 3816. 

N. C.—Eller v. Greensboro, 19.0) aN. 
Cc. 715,.130 SE 851. 

Va.—Chalkley v. peed: 88 Va. 
402, 14 SE 339, 29 AmSR 7 

Man.—Foster v. Sa ae 12 
Man, 416; Atcheson:v. Portage La 
Prairie, 9 Man. 192, 

Ont.—-Rudd v. Arnprior, 18 OntWN 
411 [app dism 20 OntWN 261]; 


‘damage, the court saying: 


MUNICIPAL CORPORATIONS 


flow of surface 


On 


Beare Veo Loronto, uy Ui Co ‘On-B: 
157: 


And see cases supra §§ 1889-1890.| R. Co., 


[a] In Wisconsin (1) it has been 
held that a municipality will be lia- 
ble where it collects surface water 
in a sewer or drain and thereafter, 
by reason of the negligent construc- 
tion or maintenance of such sewer 
or drain, the water escapes upon ad- 
jacent land. Peck v. Baraboo, 141 
Wis. 48, 122 NW 740; Schroeder v. 
Baraboo, 93 Wis. 95, 67 NW 27; Gil- 
luly v. Madison, 63 Wis. 518, 24 NW 
137, 53 AmR 299. (2) On the other 
hand it has been held that there is 
no liability where, by the construc- 
tion or grading of streets under law- 
ful authority, surface water is di- 
verted to adjacent land, even if there 
was negligence in doing the work. 
Peck v. Baraboo, supra; Champion v. 
Crandon, 84 Wis. 405, 412, 54 NW 
775, 19 LRA 856 (where it was said: 
“The allegations of negligence in do- 
ing the work in question, and upon a 
defective plan, are wholly ineffec- 
tual, inasmuch as the result com- 
plained of is one which the defend- 
ant had a lawful right to accomplish, 
namely, to free the streets and high- 
ways and public grounds of the town 
from surface water, even though its 
former course should be changed, 
and it should flow, in consequence, 
over and upon the premises of the 
plaintiff, an- adjoining proprietor’’). 
See supra § 19038. 

28. Ga.—Harris v. Rome, 10 Ga. 
A, 409,73 SE 5382. 

Mo.—Woods v. Kansas City, 58 Mo. 
A. 272; McInery v. St. Joseph, 45 Mo. 
A. 296, 298 (a city is liable for neg- 


ligently piling stone in a street gut- 
ter, causing the overflow of surface 
water on the abutting property, to its 

“The prin- 
ciple of law as to surface water, as 
it has been announced in this state 
... has no application to the ques- 
tion in this case’’). 

N. C.—Pennington vy. Tarboro, 184 
N.C. 71,, 118 :SH 566, 

Tex.—Dallas v. Schultz, (Civ. A.) 
27 SW 292. 

Wash.—Ronkosky v.’ Tacoma, 71 
Wash, 148, 128 P 2. 

Man.—Portage Fruit Co. v. Port- 
age la Prairie, 28 Man. 822, 14 Dom 
ie 21, 25 WestLR 438, 5 WestWkly 
45. 

Ont.—Rudd v. Arnprior, 18 OntWN 
411 [app dism 20 OntWN 261]. 

And see cases supra § 1891. 

[a] MIllustration.—Where a _ town, 
after notice, negligently failed to 
remove the debris from a drain, caus- 
ing the surface or rain water to 
fiood plaintiff’s premises, it was lia- 
ble for the resulting damage. Pen- 
nington vy. Tarboro, 184 N. C. 71, 113 
SE 566. 

{b] Negligence not shown.—Port- 
age Fruit Co. v. Portage la Prairie, 
23 Man. 822, 14 DomLR 21, 25 West 
LR 488, 5 WestWkly 145. 

29. Brennan v. Albany, 143 App. 
Div. 752, 128 NYS 334 [rev 67 Misc. 
Aeieslecuils NYS 895]. 


30. Keithsburg v. Simpson, 70 Ill. 
A, 467; Brinkley v. Norfolk Southern 
R. Co., 168 N. C. 428, 84 SE 700. 


Degree of care required generally 
see supra § 1888. 
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the other hand it has been held that an unprece- 
dented storm or flood constitutes no defense where 
the negligent or wrongful act of the municipality 
in diverting surface water upon private premises 
was a contributing cause of the injury.*” 

Work done without authority. 
has been held’ not liable for damages caused by 
obstructing the flow of surface water in the course 
of street improvements not made under the direc- 
tion of an ordinance.*® 

[§ 1907] 11. Discharge of Sewage**—a. In Gen- 
eral. A municipality may be held liable for dis- 
charging its sewage on. to the land of an indi- 
vidual,*> or depositing sewage where it will per- 


A municipality 


Keithsburg v. Simpson, 70 Ill. 
Brinkley v. Norfolk Southern 
168 N. C. 428, 84 SE 700. 
Extraordinary or unusual flow gen- 
erally see supra § 1895. 
$2. Farrell v. Ontario, 36 Cal. A. 
754, 178 P 740. And see supra § 1895. 
33. Gleason v. Kirksville, 1386 Mo. 
A. 521, 118 SW 120. But see supra 
§ 1904 text and note 13. 
34. Cross references: 
Creation of nuisance: 
ctype see Nuisances. [29 Cye 
143 


31. 
A, 467; 


By mee Da in general see 
Supra § 1896. 

Damages a eae see infra § 2070. 

Liability of municipality for acts of 

third persons see infra § 1910. 

35. —Amarillo v. Ford, 288 
Fed. 162; Carmichael Vv. Texarkana, 
94 Fed. 561. 

Cal.—Bloom v. San Francisco, 64 
Cal. .503;, 3B 29. : 

Ga.—Holmes y. Atlanta, 113 Ga. 
961, 39 SE 458; Smith v. Atlanta, 15 
Ga. 110; Reid v. Atlanta, 73 Ga. 523. 

Ill.— Dierks v. Addison Highway 
Comrs., 142 Ill. 197, 31 NE 496; Jack- 
sonville v. Lambert, 62 Ill. 519; 
Bloomington v. Murnin, 36 Ill«A. 647. 

Iowa.—Fitzgerald v. Sharon, 143 
Iowa 730, 121 NW 523. 

Ka an,—King v. Kansas City, 58 Kan. 
334, 49 P 88. 

Mass.—Whitten v. Haverhill, 204 
Mass. 95, 90 NE 409; Bacon vy. Bos-, 
ton, 154 Mass. 100, 28 NE 9. 

Mo.—Smith vy. Sedalia, 152 Mo. 283, 
53 SW 907, 48 LRA 711; Geiger v. 
St. ht eet (A.) 198 SW 78. 

N. H.—Vale Mills v. Nashua, 63 

etC.aus ik. 


ING E136: 

N. Y.—New York cant. 
Co. v. Rochester, 127 N. Y. 591, 28 
NE 416; Stoddard v. Saratoga Springs, 
127 N. Y. 261, 27 NE 1030; Seifert 
v. .Brooklyn,; 101. N. Y¥...136, 4 NH 
321, 54 AmR 664; Noonan y. Albany, 
79 N. Y. 470, 35 AmR 540; Burnett 
v.. New ‘York, 36 App. Div. 458) |55 
NYS 893; Magee v. Brooklyn, 18 App. 
Div. 22,.45 NYS 473; Bolton v. New 
Rochelle, 84 Hun 281, 32 NYS 442; 
Anchor Brewing Co. v. Dobbs Ferry, 
84 Hun 274, 32 NYS 371 [aff 156 N.-Y. 
695 mem, 50 NE 1115 mem]; Gillett 
Vv. Kinderhook, 77 Hun 604, 28 NYS 
1044; Schriver v. Johnstown, 71 Hun 
232, "24 NYS 1083 {aff 148 N. Y. 758 
mem, 43 NE 989 mem]; Beach v. El- 
mira, 22 Hun 158; Bradt v. Albany, 5 
Hun 591; Lewenthal v. New York, 
61 Barb. 511, 5 Lans. 532; Daggett 
v. Cohoes, 5 Silv. Sup. 183, 7 NYS 
882; Butler v. Edgewater, 2 Silv. 
Sup. 3, 6 NYS 174 [aff 134 N. Y. 594 
mem, 31 NE 628 mem]; Beach v. 
Elmira, 11 NYS 913. 

Oh.—Krazeweski v. Berea, 21 Oh. 
Cire Ct. New Sp449° 

Or.—Harbison vy. Hillsboro, 103 Or. 
257, 204 P 613; Ulmen vy. Mt. Angel, 
Pe Or. 547, 112 B 529; 36° LRANS 


Ont.—Close v. Woodstock, 23 Ont. 


99; 

[a] Rule applied.—Where sew- 
age from the streets of a municipal 
corporation is discharged upon pri- 
vate property through a sewer laid 
upon other private property and used 
by the corporation as a conduit for 
such sewage, and is the only out- 


’ 
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colate into and through the land of another,** or 
flow on his land and pollute a watercourse thereon,** 
unless it has in some lawful manner acquired the 
So a municipality may not, with- 
out ineurring liability, discharge®® or permit others 
to discharge*® sewage into an open ditch or other 
place near a residence where it will emit noxious 
odors or gases and thereby impair the value of such 
property or render it uninhabitable. 
ance of a nuisance caused by the discharge of sew- 


right to do so.3§ 


age may be enjoined.*+ 


[§ 1908] b. Pollution of Watercourse*?—(1) Lia- 
bility of Municipality in General. A municipal cor- 
poration has the undoubted right to make reason- 
able use of a lake, stream, or other watercourse, 
even though it results in the pollution of the water- 


let provided for such discharge, the 
corporation is liable for the damages 
thereby caused. Stoddard y. Saratoga 
Springs, 127 N: Y. 261, 27 NE 1030. 

36. Bacon v. Boston, 154 Mass. 
100, 28 NE 9; Harbison v. Hillsboro, 
103-Or. 257, 204 P 618. See also 
Krazeweski v. Berea, 21 Oh. Cir. Ct. 
N. S. 449 (where, owing to a defective 
sewer, Sewage percolated into plain- 
tiff’s cellar). 

[a] Statutory provision. — St. 
(1881) ¢ 303 § 8, authorizing the city 
of Boston to take land on the line 
of a sewer, and construct works in 
order to treat sewage, and free it 
from noxious matter, does not au- 
thorize it to deposit sewage at a 
place where it will percolate into and 
through the ground of another, there- 
by rendering water unfit for use, 
affecting the health of a community, 
and injuring a manufacturing busi- 


ness. Bacon v. Boston, 154 Mass. 
100, 28 NE 9. 
37. U. S.—Carmichael v. Texar- 
kana, 94 Fed. 561. ; 
Kan.—Knotts v. Coffeyville, 118 


Kan. 352, 234 P 948. 

Mo.—Kellogg v. Kirkville, 132 Mo. 
A. 519, 112 SW 296. 

N. Y.—Schriver v. Johnstown, 71 
Hun 232, 24 NYS 1083 [aff 148 N. Y. 
758 mem, 43 NE 989 mem]. 

Or.—Harbison v. Hillsboro, 103 Or. 
257, 204 P 6138. 

See_ El Dorado v. Scruggs, 113 Ark. 
239, 168 SW 846 (sewer district and 
not city liable). 

_ Pollution of stream generally see 
infra §§ 1908, 1909. 


38. New York Cent., etc., R. Co. 
ve Rochester, 127 N.Y?’ 59t), 28 Nb 
416; Noonan v. Albany, 79 N. Y. 


470, 35 AmR 540. 

_[a] A parol license permitting a 
city to discharge the sewage from 
a particular district on private prop- 
erty does not authorize the discharge 
of the sewage from a much larger 
territory. New York Cent., etc., R. 
Co. vy. Rochester, 127 N. Y. 591, 28 
NE 416 [aff 1 NYS 456]. 

39. Bloomington y. Murnin, 36 Ill. 
A. 647; Phillips v. Armada, 155 Mich. 
260, 118 NW 941; Hardy v. Brooklyn, 
90 N. Y. 435, 483 AmR 182. See also 
Clarendon y. Betts, (Tex. Civ. A.) 
174 SW 958 (maintenance of sewer 
outlet near plaintiff's premises, which 
emitted noxious odors). 

fa] Illustration—Where, in an 
action against a city for damages 
resulting from a nuisance alleged to 
have been caused by the negligent 
construction of a sewer, it appeared 
that by the plan adopted by the 
municipal authorities the sewer ran 
past plaintiff's premises to a point 
where it would find a proper dis- 
charge, but was actually constructed 
to a point a short ‘distance above 
plaintiff's premises, and then a 
wooden trough or chute was built to 
carry off its contents, in consequence 
of which noxious and deadly gases 
were emitted injuriously affecting 
plaintiff’s premises, it was held that 
the omission to complete the sewer 
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The continu- 
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course,** and whether or not the use of a water- 
course for the discharge of sewage is reasonable 
in a particular case is a question of fact.** 
generally held that the pollution of a watercourse 
by the discharge of surface drainage constitutes a. 
reasonable use,*® and some authorities have held 
that a municipality is not liable for injury to a 
riparian owner from the pollution of a watercourse 
by the discharge of sewage, under lawful au- 
thority, where there is no negligence in the con- 


It is 


struction of the sewer and there is no other nat- 


it to the injury 


was not a mere exercise of discre- 
tion, but a neglect of duty, for which 
defendant was liable. Hardy sv. 
Brooklyn, 90 N. Y. 435, 48 AmR 182. 

40. Vicksburg v. Richardson, 90 
Miss. 1, 42 S 234. 

[a] Permitting connection of pri- 
vate sewerage into gutters.—A city 
which after notice does not prevent 
connection of private sewerage with 
its gutters along the sides of streets, 
whereby the offal is carried to a va- 
cant lot, creating a nuisance render- 
ing an adjoining house uninhabit-~ 
able, is liable for the damage. Vicks- 
burg v. Richardson, 90 Miss. 1, 42 
S 234. 

Liability for acts of third 
generally see infra § 1910. 

41. See infra § 1918. 

42. Cross references: 
Generally see Waters [40 Cye 593]. 
Damages recoverable see infra § 2070, 
Injunction see infra § 1918. 

43. Conn.—Platt v. Waterbury, 72 
Conn. 531, 45 A 154, 77 AmSR 335, 48 
LRA 691. 

Ill.— Rich v. Chicago, 152 Ill. 18, 
388 NE 255. And see Walker v. Au- 
rora, 140 Ill. 402, 29 NE 741 (hold- 
ing that Rev. St. c 38 § 221, which 
declares it to be a public nuisance to 
throw or deposit any offensive mat- 
ter in any watercourse, or to corrupt 
the water of any stream, to the in- 
jury of others, does not render in- 
valid a city ordinance providing for 
the construction of a sewer to empty 
into a neighboring river,. where it 
appears that the pollution of the 
river water thereby would be very 
slight). 

Ind.—Valparaiso v. Hagen, 153 Ind. 
337, 54 NE 1062, 74 AmSR 305, 48 
LRA 707; Richmond v. Test, 18 Ind. 
A. 482, 48 NE 610. 

Mass.—Merrifield v. Worcester, 110 
Mass. 216, 14 AmR 592 

Mich.—Atty.-Gen. v. Grand Rapids, 
175 “Mich: 603, ° 14 NW “890; 50 
LRANS 473, AnnCas1913A 968; Phil- 
lips v. Armada, 155 Mich. 260, 118 
NW 941. 

N. J.—Doremus v. Paterson, 73 N. 
J. Eq. 474, 69 A 225. 

[a] Statement of rule.—The act 
of a city in building sewers empty- 
ing into a stream and in discharg- 
i into the stream as au- 


persons 


ing sewage 
thorized by statute was not an inva- 
sion of the rights of riparian owners 
until the city began to pour into the 
stream more sewage than the stream 
could take care of, resulting in injury 
to the riparian owners. Doremus vy. 
Paterson, 73 N. J. Eq. 474, 69 A 225. 

[b] Reasonable use; how deter- 
mined.—‘‘The reasonable use of a 
stream must be determined in the 
light of increased population, of 
proper sanitary measures, and the 
general welfare of the communities 
affected. The sewerage of villages 
and cities has become an absolute 
necessity for the public health. It is 
not enough to condemn a use as un- 
reasonable because such a use may 


pollute to some extent the waters 
of the stream below. Its use by the 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note aumber, 


; sance. 


ural or reasonably possible means of drainage.*® 
On the other hand it has been held that the right 
to use a watercourse for surface drainage does not. 
authorize a municipality to drain its sewers into 


of a lower riparian owner.** But 
upper riparian owners may be such 
as to render it unfit for domestic 
purposes by man, and yet Such use 
may be reasonable.” Phillips v. Ar- 
155 Mich. 260, 263, 118 NW 


[c] Am ordinance providing for 
draining part of a city into Lake 
Michigan is not void as against pub- 
lic policy. Rich v. Chicago, 152 Ill. 
18, 38 NE 255. 


44. Platt v. Waterbury, 72 Conn. 
531, 45 A 154, 77 AmSR 335, 48 
LRA 691. 

45. Crane v. Roselle, 236 Ill. 97, 


86 NE 181i; Simmons v. Paterson, 60 
N.. J. Eq. 385, 45.A.995,.83 AmSR 
642, 48 LRA 717. : 

[a] Thus a village through which 
flows a stream, being the owner of 
the dominant heritage, may collect 
its surface waters and have them 
pass by way of the stream through 
the land of a lower owner, so long 
as it does not cast its sewage on 
his land, and thereby create a nui- 
Crane v. Roselle, 236 Ill. 97, 
86 NE 181. 

{b] “Lower owners must submit 
to such pollution as results from the 
natural or reasonable use of the own- 
ers above, produced by the surface 
drainage or by the percolation of 
offensive matter through the _ soil.’” 
Simmons v. Paterson, 60 N. J. Eq. 
385, 391, 45 A 995, 88 AmSR 642, 48 
LRA 717. 

{c] A municipality is not liable 
for so much of the street wash as 
goes into a stream from the surface 
of the streets, although more will 
in time of rain, on account of the 
paved surfaces preventing absorption 
by the soil, pass into the stream; 
but it is responsible for so much of 
the street wash as it by artificial 
means diverts into sewers emptying 
into the stream, for it then disposes 
of the matter thus diverted as it 
disposes of household slops and the 
contents of closets. Doremus __ Vv. 
Paterson, 73 N. J. Eq. 474, 69 A 225. 

Flooding land by drainage of sur- 
persote into stream see supra 

46. Valparaiso v. Hagen, 153 Ind. 
337, 54 NE 1062, 74 AmSR 305, 48 
LRA 707. And see Merrifield v. 
Worcester, 110 Mass. 216, 14 AmR 
592 infra note 651. But see Val- 
paraiso v. Moffitt, 12 Ind. A. 250, 39 
NE 909, 54 AmSR 522 infra note 51. 

{a] The pollution, by a properly 
constructed sewer, of a stream which 
is the natural drainage of the land 
on which a city is built, gives no 
right of avtion to a lower riparian 
owner whose property is injured 
thereby. Richmond vy. Test, 18 Ind. 
A, 482, 48 NE 610. 

47. Henderson vy. Herron, 152 Ky. 
341, 153 SW 440; Henderson v. Rob- 
inson, 152 Ky, 245, 153 SW 224; Atty.- 
Gen.) iv.n) Raterson,” 58 ON ide oBiqveds 
42 A 749, 88 AmSR 642, 48 LRA 717; 
Harbison v. Hillsboro, 103 Or. 257, 
204, P 613. 

[a] “The difference between sur- 
face drainage and sewage drainage 
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there is no liability unless it is shown that the | tained by the weight of authority, is that’ a munici- 


municipality was negligent in the construction or 
operation of its sewer system,*® or that the sewers 


have created a nuisanece.*® 
Creation of nuisance.®° 


can readily be understood. The for- 
mer merely emptied into Canoe Creek 
the surface water from the natural 
drainage of that part of the city’s 
territory bordering on the stream. 
While such drainage doubtless con- 
tained considerable filth, it was not 
of a character or so great in quan- 
tity, as to materially pollute the 
stream and produce the odors of un- 
healthful conditions complained of 
by the appellees; indeed, according to 
the evidence it had not done so. The 
drainage from the sewers of a city is 
of a wholly different character, as 
it contains not only the slops of the 
houses with which the sewers are 
connected, but also the human ex- 
erement and other filth from the oc- 
cupants of the houses which must 
necessarily be disposed of through 
the sewers of the city. Such excre- 
ment and filth upon being emptied into 
the creek and exposed to the caem- 
ical changes that would be brought 
about by its waters and the atmos- 
phere, would necessarily become pu- 
trid, pollute the stream, render it 
unfit for use, poison the atmosphere, 
and thus produce the conditions com- 
plained of by appellees.’”’” Henderson 
v. Robinson, 152 Ky. 245, 248, 153 
SW 224. 

428. Stamford Sewerage Co. v. As- 
tin, (Tex. Civ. A.) 143 SW 649. 

Negligence in: 
Construction of sewers see supra §§ 

1889-1880. 
eee of sewers see supra 

1891. £ 

Stamford Sewerage Co. v. ASs- 
And 
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49. 
tin, (Tex, Civ. A.) 143 SW 649. 
see infra this section. 

50. Generally see Nuisances 
Cyc 1143]. 

Liability of municipality: 
Generally see supra §§ 1735, 1736. 
Defects in drains or sewers in gen- 

eral see supra § 1896. 


51. U. S.—Carmichael v. Texar- 
kana, 94 Fed. 561. 

Ark.—Siloam Springs Sewerage 
Dist. Now 1° vi Black,  14i-Ark.9 550, 
217 SW 8138; Jones v. Rogers Sewer 
ee aa No. 3, 229 Ark. 166,) 177 
SW 8 

Ca ies eo. v. Reedley, 66 Cal, A. 
409, 226 P 408. 

Conn.—Feudl v. New Britain, 88 


Conn. 125, 90 A 35;- Watson v. New 
Milford, 72 Conn. 561, 45 A 167, 77 
AmSR 345; Platt v. Waterbury, 72 
Conn, 531, 45 A 154, 77 AmSR 335, 
48 LRA 691; Morgan v. Danbury, 67 
Conn, 484, 35 A 499. 

Ill.—Dwight v. Hayes, 150 Ill. 273, 
37 NE 218, 41 AmSR 367; Jackson- 
ville v. Doan, 145 Ill. 28, 33 NE 878; 
Bloomington v. -Costello, 65 Ill, A. 
407. 

Ind.—Valparaiso v. Moffitt, 12 Ind. 
A. 250, 39 NE 909, 54 AmSR 522. 

Kan.—State Vv. ‘Concordia, 78 Kan. 
250, 96 P 487, 20 LRANS 1050. 

Me.—Franklin Wharf Co. v. .Port- 
land, 67 Me. 46, 24 AmR 1. 

Mass.—Constitution Wharf Co. v. 
Boston, 156 Mass. 397, 30 NE 1134; 
Morse v. Worcester, 139 Mass. 389, 
2 NE 694; Brayton v. Fall River, 
113 Mass. 218, 18 AmR 470. Compare 
Merrifield v. Worcester, 110 Mass. 
216, 14 AmR 592 (holding that a 
riparian proprietor cannot recover 
against a city for the pollution of'a 
stream by the discharge of sew- 
age so far as the drainage is at- 
tributable to the plan of sewage 
adopted by the city, but he can re- 
cover so far as the damage suffered 
is attributable to the improper con- 
struction or unreasonable use of the 
sewers, or to the negligence or other 
fault of the city in their care and 
management). 

Mich.—Atty.-Gen. v. Grand Rapids, 
175 Mich. 503, 141 NW 890, 50 


sewage 


The general rule, sus- 


LRANS 4738, AnnCas1913A 968. 


Mo.—Smith v. Sedalia, 182 Mo. 1, 
81 SW 165; Edmondson y. Moberly, 
98 Mo. 523, 11 SW 990; Fansler v. 


Sedalia, 189 Mo, A, 454, 176 SW 1102, 

N. J.—Doremus v. Paterson, 73 N. 
J. Eq. 474; 69 A 225; ‘Doremus v. 
Paterson, 70 N. J. Eq. 296, 62 A 3 
fue TL ING 1S, MG e Ws Oye eile Awe gaels 
Atty.-Gen. v. Paterson, 58 N. J. Eq. 
is ae A 749, 88 AmSR 642, 48 LRA 
AN 

N. Y.—Chapman vy. Rochester, 110 
N. Y. 273, 18 NE 88, 6 AmSR 366, 1 
LRA 296; Moody v. Saratoga Springs, 
17 App. Div. 207, 45 NYS 3865 [aff 163 
N. ¥. 581 mem, 5% NE 1118 mem]; 
Demby v. Kingston, 60 Hun 294, 14 
NYS 601 [aff 133 N. Y. 538 mem, 30 
NE 1148 mem]; Sleight v. Kingston, 
il Hun 594 fafi 738° N.Y.9592 mem‘; 
Fonda v. Sharon Springs, 70 Misc. 
LOD, 228° NYS U4 75h lawatsch iv. 
Kingston, 68 Misc. 236, 124 NYS 578; 
Stoddard v. Saratoga ee te 4 NYS 
745 ae 127 No Y: 9261, 2:7 INEW10301, 

N. C.—Quickel v. Gastonia, 17d N: 
C. 404, 88 SE 754; Rhodes v. Durham, 
165 N. C. Go; 81 SE 938; Donnell 
v. Greensboro, 164 N. C. 330, 80 SEH 
3877; Little v. Lenoir, 151 INS Cy 45; 
66 SE 337. 

Oh.—Mansfield v. Balliett, 65 Oh. 


St. 451,963 SN? 86,5958) RAG 628% 
Rhodes v. Cleveland, 10 Oh. 159, 36 
AmD 82; Standard Bag, ete., Car- Ve 


Cleveland, 2 Ohey CirwiGtaaNnes Sip lide 


25 Oh. Cir. Ct. 380. 
Okl.—Collinsville v. Brickey, 115 
Okl. 264, 242 P 249; Tecumseh v. 


Deister, 112 Okl. 3, 239 P 582; Cush- 
ing v. Luke, 82 Okl. 189, 199 P 578; 
Ardmore v. Colbert, 52 Okl. 235, 152 
P 603; Colbert v. Ardmore, 31 Okl. 
537) 122: P 508: 

Pa.—Butchers’ Ice, Cow cv. 
Philadelphia, 156 Pa. 54, oH A 376. 

R. I.—Clark v. Peckham, LOD Evael 
35, 14 AmR 654. 

Tenn.—Nashville v. Wills, 7 Tenn. 
Giver As 29:7: 


Tex.—Stamford Sewerage Co. v. 


Astin, (Civ. A.) 148 SW 649; San 
Antonio y. Diaz, (Civ. A.) 62 SW 
549; San Antonio v. Pizzini, (Civ. 


A.) 58 SW 6385; Paris v. Allred, 17 
Tex. Civ. A. 125, 48 SW 62. 

Wis.—Mitchel Realty Co. v. West 
Allis, 184 Wis. 352, 199 NW 390; 
Winchell v. Waukesha, 110 Wis. 101, 
85 NW 668, 84 AmSR 902. 

Ont.—Weber v. Berlin, 8 Ont. L. 
302, 3 OntWR 812; Mathews v. Ham- 
ilton, 6, Ont. 198, 2 OntWR 494; 
Atty.-Gen. v. Leeds, L, R. 5 Ch. 583. 

“The use of a stream for drainage 
may under some circumstances be 
reasonable, although the water is 
thereby rendered unfit, for its pri- 
mary use; but the concentration of 
the filth accumulated by one pro- 
prietor, whether an individual or a 
municipal corporation, and its dis- 
charge into the river in such quan- 
tities that it is necessarily carried 
to the premises of another where it 
produces a nuisance dangerous to his 
health and destructive of the value 
of his property, must be unreason- 
able.” Platt v. Waterbury, 72 Conn. 
bel, b47,.45 GA 1bO4, 7% AmSR. 335; 
48 LRA 691. 

[a] Interfering with use of ferry 
slip.—A city is liable for injury 
caused by discharging its sewage 
into or near a ferry slip whereby 
it is obstructed or filled up with sand, 
dirt, and refuse, and the use thereof 
prevented or interfered with. Sleight 
v. Kingston, 11 Hun 594 [app dism 
(ING NEMS 

Effect of legislative authority see 
infra § 1909. 

Tidal waters see infra this section, 


52. U.-S.—Carmichael v. Texar- 
kana, 94 Fed. 561. 
Ala.—Birmingham y. Land, 137 


pality may be held liable where the discharge of 
into a watercourse creates a nuisance®t 
by polluting the water®? and the air®* and creating 


Ala. 588, 34 S 613. 

Ark,—Siloam Springs Sewerage 
Dist. No. 1~v. Black, 141 Ark. 550, 
217 SW 813. 

. Ind.—Valparaiso vy. Moffitt, 12 Ind. 
A. 250, 389 NE 909, 54 AmSR 522. 

Kan.—Topeka Water Supply Co. v. 
Potwin, 48 Kan. 404, 23 P 578. 

Ky.—Henderson v. Robinson, 152 
Ky. 245, 153 SW 224; Georgetown v. 
Kelly, 123 SW 251. 

Mich,—Atty.-Gen. vy. Grand Rapids, 
175 Mich. 508, 141 NW _ 8:90, 50 
LRANS 473, AnnCas1913A 968. 

Miss.—Thompson vy. Winona, 96 
pre 591, 561 S 129, AnnCasi912B 


Mo.—Eley v. Cameron, (A.) 267 
Sw 944; Kellogg v. Kirkville, 132 
Mo. A. 519, 112 SW 296. 

N. J.—Garrison v. Ft. Lee, 92 N. J. 
L. 566, 106 A 381; Doremus v. Pater- 
son, 73 N. J. Eq. 474, 69 A 225. 

N. Y.—Luther vy. Batavia, 169 App. 
Div. 71, 154 NYS 784; Connolly v. 
New York, 115 App. Div. 81, 100 NYS 
673; Butler v. White Plains, 59 App. 
Div. 30, -69 NYS 193; Huffmire v. 
Brooklyn, 22 App. Div. 406, 48 NYS 
132 [aff 162 N. Y. 584, 57 NE 176, 48 
DRA’ 4217; Moody . v. Saratoga 
Springs, 17 App. Div? 207) 45° NYS 
365 [aff 163 N. Y. 581 mem, 57 NE 
1118 mem]; Hooker v. Rochester, 37 
Hun 181 [aff 107 _N. Y. 676 mem, 14 
NE 610 mem]; Western New York 
Water Co. v. Niagara Falls, 91 Misc. 
738, 154 NYS 1046 [aff 176 App. Div: 
901 mem, 162 NYS 1149 mem]; 
Fonda v. Sharon Springs, 70 Mise. 
101, 128 NYS 147. 

N. C—Donnell v. Greensboro, 164 
NioCr33.0),, 80) SH 37% 

Oh. —Cleveland v. Beaumont, 4 Oh. 
Dec. (Reprint) 444, 2 ClevLRep 172. 

OK1.—Collinsville y. Briekey, 115 
OkKl. 264, 242 P 249; Tecumseh v. 
Deister, 112 Okl. 3, 239 P 582; Cush- 
ing wv. Luke, 82> OKs 189,519 9) P5766 
Ardmore v. Colbert, 52 Ok. 235, 152 
P 6038; Colbert v. ‘Ardmore, 31 Ok1. 
537, 122 P 508. 

Or.— Harbison v. Hillsboro, 203 Or. 
257, 204 P 613; Smith v. Silverton, fal 
Ora 379,242 Pr 609: . 

Pa.—Good:v. Altoona City, 162 Pa. 
493, 29 A 741, 42 AmSR 840. 

Tenn.—Nashville v. Wills, 7 Tenn. 
Cia MAS go 7. 


Tex.—Donovan vy. Royal, 26 Tex. 
Civ. A. 248, 68 SW 1054. 
Wis. “Winchell v. Waukesha, 110 


Wis. 101, 85 NW 668, 84 AmSR 902. 
[a] A harmful pollution of a 
watercourse is quite a different thing 
from a pollution which consists 
merely in the presence, even in cor- 
siderable quantities, of minerals held 
in suspension, or of minerals pro- 
duced by chemical reactions, whose 
specific gravity causes them to sink 
quickly to the bottom. Doremus vy. 


ya spuson: 73 J. Hq. 474, 69 A 
[b] Applicability of statute. 
Sess. pee (1889) e@ 232 § 9, providing 


that ‘no sewer shall be permitted to 
empty into any stream from which a 
water supply is obtained within three 
miles above the point where said 
water supply is obtained,’ is not 
confined to sewers constructed by 
cities of the first class, but applies 
to all others as well. Topeka Water 
Supply Co. v. Potwin, 43 Kan. 404, 
230P 578. 

53. Ark.—Siloam Springs Sewer- 
age Dist. No. 1 v. Black, 141 Ark. 
550, 217 SW 813. 

Ill.—Jacksonville v. Doan, 145 Ill. 
28, odo NEY 878 [aff 48 Ti A. 24745 
' Mich.—Atty.-Gen. vy. Grand Rapids, 


175. Mich. 503, 141 NW _ 890, 50 
LRANS 473, AnnCas1913A 968. 
Mo. —Eley v.. Cameron, (A_)" (267 


SW 944, 
N. Y.—Moody vy. Saratoga Springs, 
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foul and offensive odors,>4 or causing the deposit 
of filth on the banks,®® and rendering property in 
the vicinity unfit for use or oceupation,®® or inter- 
fering with the comfortable use, occupation, and 
enjoyment thereof ;5’ without acquiring the right 
to do so by some lawful means,** as by purchase 
The above rules apply with 
equal force whether the watercourse so polluted is 
a running stream,°° a canal,®* or a pond.® 

A municipality which, under legis- 
lative authority, constructs its sewers so as to dis- 
charge sewage into tidewaters is not liable for 
incidental damages resulting from a proper exercise 


or condemnation.®? 


Tidewaters. 


17 App. Div. 207, 45 NYS 365 [aff 
163 N. Y. 581 mem, 57 NH 1118 mem]. 

Okl.—Tecumseh y. Deister, 112 
Okl. 3, 239 P 582. 

Tenn.—Nashville y. Wills, 7 Tenn. 
Civ ALOT: 

Wis.—Mitchell Realty Co. v. West 
Allis, 184 Wis. 352, 199 NW 390. 


54. Ala—Birmingham v. Land, 
187 Ala. 538, 34 S 613. t 
Ark.—Siloam Springs Sewerage 


Dist. No. 1 v. Black, 141 Ark. 550, 
217 SW 813. 

Conn.—Feudl v. New Britain, 88 
Conn. 125, 90 A 35; Watson v. New 
Milford, 72 Conn. 561, 45 A 167, 77 
AmSR 345. 

Mich.—Atty.-Gen. v. Grand Rapids, 


175 Mich. 508, 141 NW _ 890, 50 
LRANS 473, AnnCas1913A 968. 
Miss.—Thompson v. Winona, 96 
Miss. 591, 51 S 129, AnnCasi912B 
449, 


N. Y.—Butler v. White Plains, 59 
App. Div. 30, 69 NYS 193; Fonda v. 
Sharon Springs, 70 Mise. 101, 128 
NYS 147; Lawatsch v. Kingston, 68 
Misc. 236, 124 NYS 578. 

Okl.—Tecumseh v. Deister, 112 
Okl. 8, 239 P 582; Ardmore v. Col- 
bert, 52 Okl: 235, 152 P ‘603; Colbert 
v. Ardmore, 31 Okl. 537, 122 P 508. 

Tenn.—Nashville v. Wills, 7 Tenn. 
Civ: Ano, 


Wis.—Winchell v. Waukesha, 110 


Wis. 101, 85 NW 668, 84 AmSR 
902. 

55. Atty.-Gen. v. Grand Rapids, 
75> SWetch. 5033". 141 - INIWie 89080 -50 


LRANS 473, AnnCasi1913A 968; Chap- 


man v. Rochester, 110 N. Y. 2738, 18 
NE 88 6 AmSR 366, 1 LRA 296; 
Mitchell Realty Co. v. West Allis, 


184 Wis, 352, 199 NW 390. 

56. Siloam Springs Sewerage Dist. 
No. 1 v: Black, 141 Ark. 550, 217. SW 
813; Jacksonville v. Doan, 145 Ill. 23, 
33 NE 878 [aff 48 Ill. A. 247]; Thomp- 


son v. Winona, 96 Miss. 591, 51'S 
129, AnnCas1912B 449. 
[a] Mlustration.— The construc- 


tion and maintenance of a sewer 
system so as to fill the atmosphere 
with noxious odors and make the 
water in which sewage is de- 
posited unfit for either animal or hu- 
man use, and full of nests for incu- 
bation of mosquitoes, making the 
homes of lower riparian owners un- 


inhabitable, and depreciating the 
value of their land, constitutes a 
nuisance. Siloam Springs Sewerage 


Dist.’ No: 1 v.. Black, ‘141 cArk,; 550, 
217 SW 813. 
57. Siloam Springs Sewerage Dist. 


No. 1 v. Black, supra; Smith v. Se- 
dalia, 182 Mo. 1, 81 SW 165; Con- 
nolly v. New York, 115 App, Div. 81, 
100 NYS 673; Collinsville v. Brickey, 
115 Okl. 264, 242 P 249; Tecumseh v. 
Deister, 112 Okl. 3, 239 P 582; Cush- 
ing v. Luke, 82 Okl. 189, 199 P 578; 
Ardmore v.. Colbert, 52 Okl. 235, 152 
P 603; Colbert v. Ardmore, 31 Ok]. 
537,- 122-P 508° 


58. See cases infra note 59. 
59. Joplin Cons. Min. Co. v. Joplin, 
124 Mo. 129, 27 SW 406; Smith v. 


Silverton, 71 Or. 379, 142 P 609. 

Pollution of stream as taking of, 
or injury to, property within law of 
eminent domain see Hminent Do- 
main § 148. 


MUNICIPAL CORPORATIONS 


owner.®® 


60. Ill. Jacksonville vy. Doan, 145 
Ill. 23, 38 NE 878 [aff 48 Ill. A. 247]. 

Mo.—Smith v. Sedalia, 182 Mo. 1, 
81 SW'165; Joplin Cons. Min. Co, v. 
rea 124° Mo. 129, 27 SW 406. 

N. Y.—Chapman v. Rochester, 110 
N.Y. 2738, 18 NE 88, 6 AmSR 366, 
1 LRA 296; Butler v. White Plains, 
59 App. Div. 30, 69 NYS 193; Moody 
v. Saratoga Springs, 17 App. Div. 
207, 45 NYS 365 aff-163 No ¥. 538i 
mem, 57 NE 1118 mem]; Butler v. 
Edgewater, 2 Silv. Sup. 3, 6 NYS 174 
[aff 134 N. Y. 594 mem, 31 NE 628 


mem]. 
15 IN. Gs 


N. C.—Little v. Lenoir, 
415, 66 SE 337. 
Tenn.—Nashville v. Wills, 7 Tenn. 


Civ: A937. 
.Tex.—San Antonio v. Diaz, (Civ. 
A.) 62 SW 549; San Antonio v. 


Pizzini, (Civ. A.) 58 SW 685. 

And see cases supra passim notes 
51-58. 

{a] Tllustration.—Where a_ city 
constructs sewers so that they empty 
into a stream and render unfit for 
use all the waters on a farm, by 
reason of part of the stream going 
underground through seams and fis- 
sures in the limestone bed of the 
stream, damages may be recovered 
by the owner of the farm. Good v. 
Altoona City, 162 Pa, 493, 29 A 741, 
42 AmSR 840. 

61. Boston Rolling Mills v. Cam- 
bridge, 117 Mass. 396 (a city has no 
right to discharge sewage into a 
canal so as to impede navigation or 
create a nuisance); Proprietors Mer- 
rimack River Locks, etc. v. Lowell, 
7 Gray (Mass.) 223 (discharge into 
canal constructed in channel of an 
ancient watercourse). 

62. Vale Mills v. Nashua, 63 N. H. 
186; Schriver v. Johnstown, 71 Hun 
232, 24 NYS 1083 [aff 148 N. Y. 758 
mem, 43 NE 989 mem]. 

63. Simmons v. Paterson, 60 N. J. 
Eq. 385, 45 A 995, 88 AmSR 642, 48 
LRA 717; Marcus Sayre Co. v. New- 
ark, 60 N. J. Ea. 361, 45 A 985; Sea- 
man v. New York, 176 App. Div. 608, 
16L NYS +1002 8 [att 227) iN WaT 72 
mem, 124 NE! 901 mem]. 

[a] Reason for, and discussion 
of, rule.—‘‘This is not a question of 
pollution of a stream. The most fa- 
vorable statement of plaintiff’s posi- 
tion is that he is a riparian owner 
upon tidal waters. The difference 
between the rules of law applicable 
to streams and tidal waters is 
shown in the cases of Atty.-Gen,. v. 
Paterson, 58 N. J. Haq: 1, 42)°A' 749; 
and Marcus Sayre Co. v. Newark, 60 
N. J. Ea. 361, 45 A 985. Whatever 
rights in tidal waters the plaintiff 
has are all comprised in the right of 
access. There is in this case no 
trespass by casting sewage on 
plaintiff's land, as in the case ot 
Huffmire v. Brooklyn, 162 N. Y. 584, 
57 NE 176, 48 LRA 421, and Bolton 
v. New Rochelle, 84 Hun’ 281, 32 NYS 
442, and there is no nuisance. The 
most that can be said is that the 
water has been rendered unfit for 
human consumption and that the 
plaintiff himself has so constructed 
his cellar as to lead the waters into 
his own premises, where he uses it 
for washing and storing human food, 
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of its authority,** and such exercise will not subject 
it to the charge of maintaining a public nuisance.®* 
Nevertheless a municipality has been held lable 
where it is negligent in the construction or main- 
tenance of its sewers,®° or the sewers are so con- 
structed or maintained as to create a nuisance,®® 
or there is a direct invasion of a private right,®" as 
by casting sewage upon the land of a riparian 
So a municipality has been held lable 
for injury caused by the discharge of its sewage 
into or near docks or wharves, whereby they are, 
obstructed or filled up with sand, dirt, and refuse, 
and the use thereof prevented or interfered with.°° 


No right of his is violkated unless a 
riparian owner on tidal waters has 
the right to have the salt water as 
it is carried to and fro by the tide, 
kept fit for human consumption. I 
am not aware that such right has 
ever before been asserted much less 
sustained by the courts. The doc- 
trine advanced by plaintiff, if main- 
tained, would render illegal every 
sewer in the city of New York, for 
if plaintiff has the right to have 
tidal waters kept free from pollu- 
tion, so has every owner of land 
abutting the tidal waters which wash 
up and down through the harbor of 
New York and the North and East 
Rivers.” Seaman v. New York, 176 
App. Div. 608, 609, 161 NYS 1002 
[aff 227 N. Y. 572 mem, 124 NE 901 
mem]. 

[b] The owner of land on a tide- 
water creek is not entitled to use of 
the tidal waters unpolluted, and pol- 
lution which merely renders the 
water unfit for human use, by dis- 
posal of sewage by the city, is con- 
sequential, and damnum absque in- 
juria. Seaman v. Néw York, 176 
App. Div. 608, 161 NYS 1002 [aft 227 
N. Y. 572 mem, 124 NE 901 mem], 

64. Simmons v. Paterson, 60 N. J. 
Eq. 385, 45 A 995, 883 AmSR 642, 48 
LRA 717. 

65. Peck v. Michigan City, .149 
Ind. 670, 49 NE 800; Attwood v. 
Bangor, 83 Me. 582, 22 A 466. 

66. Peck v. Michigan. City, 149 
Ind. 670, 49 NE 800; Franklin Wharf 
Co. v. Portland, 67 Me. 46, 24 AmR 
1; Brayton v. Fall River, 113 Mass. 
218, 18 AmR 470; Haskell v. New 
Bedford, 108 Mass. 208; Bolton, v. 
on Rochelle, 84 Hun 281, 32 NYS 

[a] Tllustration.—Although it was 
the right of the proper authorities 
of the city of Portland, under Rev. 
St. (1857) c 16 §§ 2, 3, as amended by 
Pub. L. (1860) ¢ 153, to construct a 
sewer with an opening in a public 
dock below low-water mark, upon 
their neglecting to clear the dock of 
refuse deposit whenever it should 
become an obstruction to navigation, 
by diminishing the depth of water 
about the wharves, the city was lia- 
ble to the wharf owners in an action 
of2. tort. Franklin Wharf Co. v. 
Portland, 67 Me. 46, 24 AmR 1, 

67. See cases infra note 68. 

68. Huffmire v. Brooklyn, 162 N. 
Yo 1084,) 57°) NEAR6, 7 48ieda RA 4s 
Bolton v. New Rochelle, 84 Hun 281; 
32 NYS 442 

[a] Damage to oyster beds.— 
Where a municipal corporation, au- 
thorized to construct sewers to take 
and discharge sewage into tidewater, 
collected and discharged sewage con- 
taining poisonous matters into the 
tidewater, and such sewage was ear- 
ried over and deposited on an oyster 
bed near by, so as to ruin the oysters, 
it was held that the city was liable. 
Huffmire v. Brooklyn, 162 N. Y. 584, 
57 NE 176, 48 LRA 421. 

69. Peck v. Michigan City, 149 
Ind. 670, 49 NE 800; Brayton v. Fall 
River, 113 Mass. 218, 18 AmR 470; 
Haskell v. New Bedford, 108 Mass. 
208; Butchers’ Ice, etce., Co. v. Phila- 
delphia, 156 Pa. 54, 27 A’ 376: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1908-1909] 


Special injury. Where the nuisance created by 
the pollution of a stream is a public nuisance, the 
person seeking damages’? or equitable relief?! must 
show special injury different from that sustained 
by the public at large. 

[§ 1909] (2) Defenses. A municipality cannot 
escape liability for creating a nuisance by the pol- 
lution of a watercourse on the ground that the 
acts complained of were done in the exercise of 
governmental functions,’? or because under its stat- 
utory powers the municipality might have con- 
‘demned the land injured, where such land was not 
in fact condemned,’® or because it was not negli- 
gent in the adoption of a sewage disposal plant.74 
The fact that sewage from a municipal sewer 
system is discharged at a point some distance from 
a watercourse and near a creek which flows into 
such watercourse and down which the sewage is 
carried does not exempt the municipality from 
hability for damages to a lower riparian owner ;*° 
nor is a municipality relieved from liability for 
pollution of a stream by reason of the fact that 
plaintiff’s property does not abut directly on the 
stream.*® So it has been held no defense that the 
acts of others contributed to cause the nuisance 
complained of,’? or that the injury arose from the 
use of the sewer by private persons who connected 
their houses with it and discharged sewage into 
apace 

Effect of legislative authority. Although it has 
been held that a grant by the state to a munici- 
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pality to construct an ordinary sewer system im- 
pliedly authorizes the municipality to discharge 
its sewage into a public stream and thereby in- 
terfere with the state’s right to have the waters 
unimpaired in quality,’® the fact that a sewer is 
built or extended under legislative authority does’ 
not relieve the municipality from lability for dis- 
charging sewage into a stream so as to create a 
nuisance®® or impede navigation.*t Nor does a 
statutory provision that nothing done or maintained 
under express statutory authority shall be deemed 
a nuisance authorize the discharge of sewage into 
a stream where such discharge in fact constitutes 
a nuisance.*? 

Prescriptive right.** While the right to pollute 
a stream may be acquired by prescription where 
such pollution constitutes a private nuisance,** pro- 
vided the user upon which the right is founded is 
adverse,®° a prescriptive right so to pollute a stream 
as to cause a public nuisance is no defense to an 
action by a property owner who has sustained spe- 
cial damage from the maintenance of the nuisance.*® 
And even where such right ean be acquired, it 
must be restricted to its limits at the beginning of 
the period of prescription, and does not justify 
pollution by a further or different use.8” 

Wrongful act of employees. Where the pollu- 
tion of a stream is not: incident to the construction 
of a sewer, but is due to the wrongful acts of mu- 
nicipal employees in operating it, the municipality 
is not liable.** 


81. 


70. See cases supra passim this 
section; and infra § 1912. 

71. See infra § 1919. 

72. Rhodes v. Durham, 165 N. C. 
679, 81 SE 938; Donnell v. Greens- 
boro, 164 N. C. 330, 80 SE 377; San 
Antonio vy. Pizzini, (Tex. Civ. A.) 58 
SW 635. 

73. Birmingham v. Land, 137 Ala. 
538, 34 S 613; Feudl v. New Britain, 
&8 Conn. 125, 90 A 35. 


74. Mitchell Realty Co. v. West 
Allies, 184 Wis. 352, 199 NW 390. 

75. San Antonio v. Pigzini, (Tex. 
Civ. A.) 58 SW 685. 

76. Rhodes v. Durham, 165 N. C. 
679, 81 SE 988 (property located 


fifty yards from stream). 

77. Feudl v. New _ Britain, 88 
Conn.) 125, 90° A) 35% Orton v..Vir- 
ginia Carolina Chemical Co., 142 La. 
790, 77 S 682; Doremus yv. Paterson, 
LOIN hq. 296, 62 AS eLati TNs J. 
Eq. 789, 71 A 11384]. 

Proximate cause of injury’ gener- 
ally see infra § 1914. 

78. Stoddard vy. Saratoga Springs, 
AMIN Si 461, [adeasi2i7 TNRGY.6/261,' 127 
NE 1030]. 

Liability for acts of third persons 
generally see infra § 1910. 

79. Wilson vy. East Jersey Water 
Co., 78 N. J. Eq. 329, 79 A 440. 

so. U. S.—Carmichael v. Texar- 
kana, 94 Fed. 561. 

Cal.—Peo. v. Reedley, 66 Cal. A. 
409, 226 P 408. 

Colo.—Mack v. Craig, 68 Coio.\337, 
#91 P 11045 

Conn.—Platt v. Waterbury, 72 
Conn, 531, 45 A 154, 77 AmSR 3385,°48 
LRA 691. 

Kan.—State v. Concordia, 78 Kan. 
250, 96 P 487, 20 LRANS 1050. 

Mass.—Morse v. Worcester, 139 
Mass. 389, 2 NE 694; Boston Rolling 
Mills v. Cambridge, 117 Mass. 396. 

N. J.—Doremus v. Paterson, 73 N. 
J. Eq. 474, 69 A 225; Atty.-Gen. v. 
Paterson, 58 N. J. Eq. 1, 42 A 749, 
83 AmSR 642, 48 LRA 717. 

N. Y.—Moody v. Saratoga Springs, 
17 App. Div. 207, 45 NYS 365 [aff 
L63)°Ni -Y. b8lcmem, 57 ' NEY 1118 
mem]; Fonda v. Sharon Springs, 70 
Mise. 101, 128 NYS 147. 

Or.—Smith v. Silverton, 71 Or. 379, 
142 P 609. 


Tex.—San Antonio v. Pizzini, (Civ. 
A.) 58 SW 635. 

Wis.—Winchell v. Waukesha, 110 
Wis. 101,108, 85 NW 668, 84 AmSR 902. 

Ont.—Weber v. Berlin, 8 Ont. L. 
302, 3 OntWR 812. 

“The right of the riparian owner 
to the natural flow of water sub- 
stantially unimpaired in volume and 
purity is one of great value, and 
which the law nowhere has more per- 
sistently recognized and jealously 
protected than in Wisconsin. Not 
alone the strictly private right, but 
important public interests, would be 
seriously jeopardized by promiscuous 
pollution of our streams and lakes. 
Considerations of esthetic attractive- 
ness, industrial utility, and public 
health and comfort are involved. 
Amid this conflict of important 
rights, we cannot believe that the 
legislature concealed, in words mere- 
ly authorizing municipalities to: 
raise and expend money for the con- 
struction of sewers, a declaration of 
policy that each municipality might, 
in its discretion, without liability to 
individuals, take practical possession 
of the nearest stream as a vehicle for 
the transportation of its sewage in 
crude and deleterious condition. At 
that stage in its logic we cannot 
agree with the Indiana court in Val- 
paraiso v. Hagen, 1&3 Ind. 337. The 
authority granted to municipalities is 
to construct sewers, but subject to 
the general legal restrictions rest- 
ing upon such corporations forbid- 
ding invasion of private rights by 
creation of nuisance or otherwise.” 
Winchell v. Waukesha, supra. 

“When the Legislature authorizes 
a city or town to construct sewers, 
or to use a natural stream as a 
sewer, it is not to be assumed that 
it intends to authorize the city or 
town so to construct its sewers, or 
so to use the stream, as to create a 
nuisance, unless this is the neces- 
sary result of the powers granted. 
On the contrary, if it is practicable 
to do the work authorized without 
creating a nuisance, it is to be pre- 
sumed that the Legislature intended 
it should be so done.” Morse v. 
Worcester, 139 Mass. 389, 391, 2 NE 
694, 


Boston Rolling Mills v. Cam- | 
bridge, 117 Mass, 396. 

Impeding navigation by deposit 
of refuse generally see Navigable 
Waters [29 Cye 309]. 

82. Peo. v. Reedley, 66 Cal. A. 
409, 226 P 408. 

83. Maintenance of nuisance gen- 
erally see Nuisances [20 Cye 1201 et 
seq]. 

Pollution of watercourse by indi- 
viduals see Waters [40 Cyc 594]. 

84. Smith v. Sedalia, 152 Mo. 283, 
53: SW 907, 48 LRA 711. - 
it Generally see Nuisances [29 Cyc 

ae ‘ 

85. Smith v. Sedalia, 152 Mo. 2838, 
53 SW 907, 48 LRA 711; Fansler v. 
Sedalia, 189 Mo. A. 454, 176 SW 
1102; Kellogg v. Kirksville, 149 Mo. 
Asyay 129 SW ibe: 

Oe epee see Nuisances [29 Cye 
]. ; 

Prescription as defense to injunc- 
tion suit see infra § 1920. 

86. Conn.—Platt v. Waterbury, 72 
Conn. 531,°45 A 154, 77 AmSR 335; 
48 LRA 691; Nolan v. New Britain, 
69 Conn. 668, 38 A 703. 

Ky.—Kraver v. Smith, 164 Ky. 674, 
177 SW 286; Henderson y. Herron, 
152 Ky. 341, 153 SW 440; Henderson 
v.. Robinson, 152 Ky. 245, 153 SW 

Mich.—Atty.-Gen, vy. Grand Rapids, 
175 { Mich), 503, 1440. NiW7.890,; 250 
LRANS 473, AnnCasi918A 968. 

N. Y.—Fonda v. Sharon Springs, 70 
Mise. 101, 128 NYS 147. 

N. C.—North Carolina Bd. of 
Health v. Louisburg, 173 N. C. 250, 
91 SE 1019. 

SBME eS: see Nuisances [29 Cyc 

87. Platt v. Waterbury, 72 Conn. 
531, 45 A 154, 77 AmSR 335, 48 LRA 
691; Nolan v. New Britain, 69 Conn. 
668, 38 A 703; Atty.-Gen. v. Grand 
Rapids, 175 Mich. 508, 141 NW 890, 
50 LRANS 4738, AnnCasi913A 968, 

88. El Dorado v. Scruggs, 113 
Ark. 239, 168 SW 846. 

{a] Tlustration.—Neither a sewer 
improvement district which con- 
structed a sewer nor a city which 
controlled it after its construction 
was liable for the acts of their serv- 
ants in flushing a tank in which 
the sewage was chemically treated 


1152 [43 C.J.] 
[§ 1910] 12. Liability for Acts of Third Persons.*® 

A municipality is not liable for injuries from de- 
fects or obstructions in sewers or drains due to 
the acts of individuals or private corporations,®° 
unless it allows the defect or obstruction to re- 
main after notice thereof;®! and this rule of non- 
liability applies to damages from the obstruction 
‘or diversion of a watercourse®? and from the over- 
flow of surface water due to improvements made 
by individuals.2? So a municipality is not liable 
for the obstruction of a passage of water through 
_a culvert under a highway, which causes the water 
to overflow the land of an adjoining owner, where 
the obstruction is caused by a railroad company 
that owns land adjoining the highway, in filling up 
a ravine on their land which constituted the nat- 
ural channel for the water from the culvert under 
the highway.®4 Nor is a municipality liable for 
injury caused by a bridge built by it, where such 
bridge has become injurious since its erection solely 
because of the acts and trespasses of other cor- 
porations. and individuals, which have altered the 
original character of the stream, and not by reason 
of natural causes or such as might reasonably have 
been anticipated at its erection.°> On the other 
hand a municipality has been held lable for dam- 
ages to property by the collapse of a culvert which 
it was its duty to maintain, although such col- 
lapse was caused by the imperfect construction of 
a bank by a private corporation.®® So a municipal- 
ity which, to prevent damage by floods, diverted a 
stream where it issued into an artificial channel 


MUNICIPAL CORPORATIONS 


[§ 1910 
which was inadequate to carry off water in times of 
heavy flood, whereby private lands were damaged, 
cannot escape liability therefor because, after the 
diversion, the owner of lands at the point of di- 
version, through which the original channel ran, 
raised the wall of the new channel so as to prevent 
flood water from damaging the lands, thereby 
throwing the entire volume of flood water into the 
new channel.®” 

Creation of nuisance.®® A nuisance,®® such as the 
pollution of a stream,’ created by third persons 
without the authority or permission of the munici- 
pality will not render the municipality liable, in 
the absence of notice and failure to abate. So a 
municipality is not liable for damages caused by 
sewage discharged from one of its street culverts 
into a ditch on plaintiff’s premises, where it does 
not appear that the village ever gave permission 
or knew that the sewage flowed in the culvert, 
which was constructed merely for surface water, 
and such flowage was wrongfully caused by a third 
person.’ But the municipality is lable where sew- 
age is turned into a sewer or culvert with its 
authority and permission. Likewise, where a sewer 
constructed by the municipality and under its con- 
trol becomes a nuisance because landowners abuse 
the privilege given them of connecting their prem- 
ises with the sewer, the municipality is hable.® 

Effect of notice.© Where damage is caused by 
the inadequacy of a drain or sewer constructed by 
a third person,’ or where, through the wrongful or 
negligent act of a third person, a drain or sewer 


oftener than was necessary, result- 
ing in the pollution of a stream. El 
Dorado v. Scruggs, 113 Ark. 239, 168 
SW 846. 

Liability of municipality for acts 
of officers cr employees generally see 
supra §§ 1715-1721. 

89. Cross references: 

Liability of: 

Municipality for: 

, Defects or obstructions in pri- 
vate drains see supra §8§ 1892, 
£39 3% | 

Negligence of independent con- 
tractor see supra § 1890. 
Third persons: 
Contractors see 
Private persons 
infra § 1916. 
Proximate cause of injury see infra 

§ 1914. 

$0. Effingham v. Surrells, 77 Ill. 
A. 460; Huss v. Ludlow, 197 Ky. 815, 
248 SW 185; Beyer v. New York, 141 
App. Div. 679, 126 NYS 455; Watson 
v. New York, 51 Misc. 653, 99 NYS 
860; McConkey v. Brockville, 11 Ont. 
322; Gray v. Dundas, 11 Ont. 317. 

[a] Where a property owner 
voluntarily connected his premises 
with a street drain, and another prop- 
erty owner whose premises were 
likewise connected with the street 
drain put a grating across it near 
the connection with the private drain, 
which obstructed the street drain 
and caused water and sewage to 
flow through plaintiff’s private drain 
into his cellar and injured his prem- 
ises, the municipality was not liable 
in the absence of negligence on its 
part. McConkey v. Brockville, 11 
Ont. 322. ! 

91. See cases supra note 90. 

Effect of notice see infra this sec- 
tion. 

92. Wheeler v. Worcester, i0 Al- 
len (Mass.) 591; Patterson vy. Peter- 
borough, 28°U Cs Qy B.605. 

[a] Dlustration.—A municipality 
is not liable to the owner of land 
upon a stream for obstruction of the 
flow of the water by the defective 
construction of a bridge built by a 
railroad corporation under authority 


intra, $194 7. 


generally see 


of its charter, although it is used for 
public travel in connection with the 
highway. Wheeler y. Worcester, 10 
Allen (Mass.)-591. 

Duty of municipality as to water- 
courses generally see supra § 1898. 

93. Kurrle v. Baltimore, 113 Md. 
63, 77 A 373; Thorpe v. Spokane, 78 
Wash, 488, 139 P 221. : 

[a] Rule applied.—(1) Where pri- 
vate persons graded and paved a pri- 
vate street and thereby turned the 
water on a public street in such 
quantities as to overflow the prop- 
erty of an individual, and it was not 
shown that the city had accepted the 
private street, the city was not lia- 
ble merely because it did not grade, 
pave, and place gutters in the public 
street, although the parties in grad- 
ing and paving the private street 
removed a barrier which had _ pro- 
tected the property of the individual, 
Kurrle v. Baltimore, 113 Md. 638, 77 
A 373. (2) A city grading streets is 
not liable for casting surface water 
on plaintiff’s. land, where it built 
sufficient culverts to carry it off, and 
the filling in of a channel by the 
owners of private lots was the proxi- 
mate cause. Thorpe v. Spokane, 78 
Wash. 488, 139 P 221. 
vere Haynes v. Burlington, 38 Vt. 
OV”. 

95. Wheeler vy. Worcester, 10 Al- 
len (Mass.) 591. 

96. Richmond v. Gallego Mills Co., 
102 Va, 165, 45 SE 877. 

97. Willson v. Boise City, 20 Ida. 
133, 117 P 115, 86 LRANS 1158; 

98. By municipality: 
Defects or obstructions in sewers or 

drains see supra § 1896. 


eotboes of watercourse see supra 
§ 1 : 
99. Loughran v. Des Moines} 72 


Iowa 382, 34 NW 172; Bowling Green 
v. Stevens, 205 Ky. 161, 265 SW 495; 


Hedrick v. St. Joseph, 138 Mo. A 
396, 122 SW 375. 
1.) Morrell’ v. ) Panay) 120%) Wik na) 


609; Wilson v. Ottumwa, 181 Iowa 
303, 164 NW 6138, LRAI1918B 468; 
Gray v. Dundas, 11 Ont, 317. 

[a] Tlustration. — A municipal 


corporation cannot be held liable for 
injuries to property by the discharge 
of sewage into a watercourse where 
it does not appear that any drain or 
Sewer discharging into the water- 
course was either built by the mu- 
nicipality or authorized by it. Mor- 
rell iv. Pana,.207 Ti, Ae609% : 

{b] The pollution of a natural 
watercourse by private drains will 
not render a municipality liable. 
Wilson v. Ottumwa, 181 Iowa 3038, 164 
NW 613, LRA1918B 468. 

Pollution of stream by munici- 
pality see supra §§ 1908, 1909. 

2. See infra § 1911. 

Effect of notice see infra this sec- 
tion note 8. 

3. Noble v. St. Albans, 56 Vt, 522. 

4 Champaign v. Forrester, 29 Ill. 
A. 117; Kolb v. Knoxville, 111 Tenn. 
311, 76 SW 823. 

5. Hines v. Nevada, 150 Iowa 620, 
627, 130 NW 181, 32 LRANS 797. 

“Tf it be true that some or all of 
the lot owners making connection 
with the sewer abused the privilege 
thus given them, we can not see how 
it affects the result of this case. 
The city would not thereby be re- 
lieved from its duty to see that the 
sewer it had constructed did not be- 
come a nuisance. The duty of its 
maintenance, of keeping it in repair, 
and in proper working order, and pre- 
venting its becoming a source of dis- 
comfort and injury to others was a 
continuing one, a duty which it could 
not avoid by delegating it or shift- 
ing it to the shoulders of the lot 
owners.” Hines v. Nevada, supra, 

, Sf Seabees) of notice see infra 

7 Roth v. St. Joseph, 164 Mo. A. 
26, 147 SW 490. 

{a] Tllustration.—Where a dam 
was built in a street, and an inade- 
quate drainage pipe was placed there- 
in, as the result of which surface 
water collected in a stagnant pool, 
the city was liable to an adjoining 
proprietor, although the entire struc- 
ture was built by a railroad company. 
Roth v. St. Joseph, 164 Mo, A. 26, 147 
Sw 490. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ry 
§§ 1910-1911] : 


becomes obstrueted or creates a nuisance,’ the mu- 
nicipality will be liable if, after knowledge thereof, 
it fails to remove the obstruction or abate the nui- 


sance. 
Ratification. 


8. Effingham v. Surrells, 77 Ill. A. 
460; Powers v. Council Bluffs, 50 
Iowa 197; Peters v. Fergus Falls, 35 
Minn. 549, 29 NW 586; Zanesville v. 
Fannan, 53 Oh, St. 605, 42 NE 708, 53 
AmSR 664. 

[a] Where a city has notice of 
the construction of improvements 
which obstruct a sewer, it is liable 
for injuries caused by the negligent 
or improper construction, notwith- 
standing the city council, which was 
charged with making the improve- 
ments, did not authorize the negli- 
gent acts to be done. Powers v. 
Council Bluffs, 50 Iowa 197. 

9. Allebrand v. Duquesne, 11 Pa. 
Super. 218. 


10. Ala.—Jasper v. Barton, 1 Ala. 
A. 472, 56 S 42. 

Ind.—Ft. Wayne v. Coombs, 107 
Ind. 75, 7 NE 743, 57 AmR 82. 

Ky.—Frankfort v. Buttimer, 146 
Ky. 815, 143 SW 410; Louisville v. 


Norris, 110 Ky. 903, 64 SW 958, 23 
KyL 1195. 

Tex.—Shows vy. Dallas, (Civ. A.) 
172 SW 1137; Dallas -v. Cooper, (Civ. 
A.) 34 SW 321. 

Wis.—Hart v. Neillsville, 141 Wis. 
8, 123 NW 125, 135 AmSR-17 

[a] Insufficiency of a sewer sys- 
tem being inherent in the plans 
therefor or original construction, 
notice to the city from the com- 
mencement of the difficulty sufficient 
to charge it with liability for dam- 
age to property is presumed. Hart 
v. Neillsville, 141 Wis. 3, 123 NW 
125, 135 AmSR 17. 

ll. Smith v. New York, 66 N. Y. 


5 685]; McCarthy v. 
Syracuse, 46 N. Y. 194; Lobravico v. 
New York, 155 App. Div. 184, 140 
NYS 161; Quinlan v. New York, 118 
App. Div. 897, 102 NYS 1012; Vander- 
slice v. Philadelphia, 103 Pa. 102, 
107. 

“Mere absence of notice does not 
necessarily absolve the city from the 
charge of negligence. Its duty to 

. keep its sewers in repair is not per- 
formed by waiting until notified that 
they are out of repair, and revairing 
them only when the attention of the 
officials is called to the damage re- 
sulting from their dilapidation or 
obstruction; but it involves the ex- 
ercise of a reasonable degree of 
watchfulness in ascertaining their 
condition, from time to time, and 
preventing them from becoming di- 
lapidated or obstructed. When the 
obstruction or dilapidation is an or- 
dinary result of the use of the sewer, 
which ought to have been anticipated, 
the omission to make an occasional 
examination, and to keep the sewers 
in apparent good repair, is a neglect 
of duty which renders the city lia- 


ble.”’ Vanderslice v. Philadelphia, 
supra. 
[a] Where it is the duty of a city 


to keep its sevrers in repair, no notice 
of a defect in the sewer is necessary, 
in case of damage resulting there- 
from, to fix the liability of the city. 
Quinlan v. New York, 118 App. Div. 
897, 102 NYS 1012; Gravey v. New 


York, 117 App. Div. 773, 102 NYS 
1010. 
12. District of Columbia v. Gray, 


[43 C. J.—73] 


The mere failure of a municipality 
to compel the restoration to its natural channel of 
a stream which has been diverted by an individual 
is not of itself such evidence of an adoption or 
ratification of the wrong as will make the munici- 
pality liable as a trespasser ab initio.® 

[§ 1911] 13. Notice of Defects or Obstructions. 
A municipality may be, held liable without actual 
notice for injuries caused by defects or obstructions 
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struction is not 


municipality is 
received notice 
unless the facts 


or 
time.1° 


6 App. (D. C.) 314; Schumacher v, 
New York, 166 N. Y. 10387 59 NE 7738; 
McCarthy v. Syracuse, 46 N. Y. 194; 
Gravey v. New York, 117 App. Div. 
773,. 102, NYS 1010; Talcott v.. New 
York, 58 App. Div. 514, 69 NYS 360; 
Barton v. Syracuse, 87 Barb. 292 
faft SGOIN.OY. 54, 1 Dranserwan Sits 
Vanderslice y. Philadelphia, 103 Pa. 
102; 10%; Vitucci “Importing= ‘Cor’ v. 
Seattle, 72 Wash. 192, 130 P 109. 

[a] Thus, where an obstruction 
was such that its existence could be 
ascertained only by an inspection of 
the sewer, which it was the duty of 
the municipality to make from time 
to time, notice to the municipality 
was not a prerequisite to liability. 
District of Columbia v. Gray, 6 App. 
(Dy. Gry 13/4. 

{b] Ordinary care required.—A 
city is not entitled to notice of a 
defect or obstruction in one of its 
sewers as an essential of liability for 
damages, when it is Such that it 
would have been discovered by rea- 
sonable inspection, it being the duty 
of the city to use ordinary care in 
causing its inspection. Vitucci Im- 
porting Co. v. Seattle, 72 Wash. 192, 
TAOS A097 

{c] Dilapidation and decay.—(1) 
A municipality is affected with 
knowledge that the method of sewer 
construction which is adequate at 
the time of performance may later 
become insufficient owing to decay of 
materials, Such as wood, and must, 
by proper inspection and repair, pre- 
vent injury to others. Workingman’s 
Sav. Bank, etc., Co. v. Pittsburg, 284 
Pa. 248, 131 A 283. (2) No previous 
notice is necessary to fix the liability 
of a municipal corporation for dam- 
ages from the overtlow of a sewer 
which has become obstructed by its 
own dilapidation, where no care has 
been taken to guard against such 
obstruction by occasional examina- 


tion of the structure. McCarthy v. 
Syracuse, 46 N. Y. 194. 
13; .Ala.——Arndt v. -Cullman, 132 


Ala. 540, 31 S 478; Jasper v. Barton, 
1 Ala. A. 472, 56 S 42. 

Conn.—Katzenstein vy. Hartford, 80 
Conn. 663, 70 A 28, 13 AnnCas 469; 
Morse v. Fair Haven Hast, 48 Conn. 
220. 

D. C.—Bannagan v. District of Co- 
lumbia, 13 D. C. 285; Johnston v. Dis- 
trict of Columbia, 12 D. C. 427. 

Iowa.—Knostman, ete., Furniture 
Co. v. Davenport, 99. Iowa 589, 68 
NW 887. 

Md.—Hitchins v. Frostburg, 68 Md. 
100, 11 A 826, 6 AmSR 422; Kranz v. 
Baltimore, 64 Md. 491, 2 A 908. 

Minn.—Pottner vy. Minneapolis, 41 
Minn. 73, 4 NW 784. 

Mo.—Kinlough v. Maplewood, (A.) 
201 SW 625; Woods y. Kansas City, 
58 Mo. A. 272. 

N. H.—Rowe v. Portsmouth, 56 N. 
H. 291, 22 AmR 464. 

N. Y.—Smith v. New York, 66 N. Y. 
295, 23 AmR. 53 [laff 4.Hun 637, 6 
Thomps. & C. 685]; Beyer v. New 
York, 141 App. Div. 679, 126 NYS 


455; Simon v. New York, 82 Misc. 
454, 143 NYS 1097; Sotel v. New 
York, 81 Misc. 344, 142 NYS 361; 


Schreiber v. New York, 11 Misc. 551, 
382 NYS 744. 
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in its drains or sewers where they are due to negli- 
gence in plan or construction,'® or in failing to 
guard against or remove defects or obstructions!* 
by proper inspection.1” 


But where a defect or ob- 
due to any neghgence on the part 


of the municipality,'® as where it results from the 
wrongful or negligent acts of third persons,'* the 


not liable unless or until it has 
of such defect or obstruction, or 
are such that it 1s chargeable with 


constructive notice thereof,'® as where the defect 
obstruction has continued for a considerable 


Oh.—Bello.v. Cleveland, 13 Oh. A. 
297 [aff 106 Oh, St. 94, 1388 NE 526]; 
Norwood v. Gobrecht-Geyer Co., 2 
Oh AY 18) 19) Oh. Cir. "Gt. Ne (So Siltros 
307 OnmGire GtsaAbe? 

Pa.—Vanderslice vy. 
103 Pa, 102. 

Wis.—Geuder, ete., Co. v. Milwau- 
,Kee, 147 Wis. 491, 133 NW 835. 

Man.—Portage Fruit Co. v. Por- 
tage La Prairie, 23 Man. 822, 14 Dom 
Pi 21, 25 WestLR 438, 5 WestWkly 

Ont.—Bateman v. Hamilton, 33 U. 
Cc. Q. B. 244. 

Failure to remove obstructions 
caused by third persons after notice 
thereof sce supra § 1910. 

Nuisance see infra text and note 


Philadelphia, 


14. Martin v. St. Joseph, 136 Mo. 
A, 316, 117 SW 94; Seaman v. New 
York, 3 Daly (N. Y.) 147; Bello v. 


Cleveland, 13 Oh. A. 297 [aff 106 Oh. 
St. 94, 138 NE 526]; McConkey v. 
Brockville, 11 Ont. 322. 

_[a] Tlustration—A city was not 
liable for the overflowing of a sewer 
into plaintiff's premises, where the 
backing up of the sewage was caused 
by a stoppage of sticks used by chil- 
dren playing in the street, where it 
did not appear how long the stoppage 
had existed, so that any reasonable 
inspection would have revealed the 
obstruction. Beyer v. New York, 
141 App. Div. 679, 126 NYS 455. 

Effect of notice of defects created 
by third persons see supra § 1910. 

15. Ala.—Arndt v. Cullman, 132 
Ala. 540, 31 S 478, 90 AmSR 922; 
geeher vy. Barton, 1 Ala. Ay 472)561S 


Ga.—Americus v. Phillips, 13 Ga. 
AY 824° 79) SHu36: 

Md.—Hitchins v. Frostburg, 68 Md. 
100, 11 A 826, 6 AmSR 422; Kranz v. 
Baltimore, 64 Md. 491, 2 A 908. 

N. Y.—Nims v. Troy, 59 N. Y. 500. 

Wis.—Geuder, ete., Co. v. Milwau- 
kee, 147 Wis. 491, 133 NW 835. 

[a] Iustration.—Where the over- 
flows into plaintiff's store after a 
change of street grade were of such 
a character as to raise the inference 
that the city knew of the defects in 
the sewer causing it, the city was 
liable. Americus y. Phillips, 13 Ga. 
A, 321, 79 SE 36. 

[b] Repeated flooding from sewer. 
—Where the section of the city in 
which plaintiff's property is located 
has been repeatedly flooded from a 
sewer so obstructed as to be inade- 
quate, prior to the injury complained 
of, this warrants a conclusion that 
the city might by thé exercise of rea- 
sonable care have discovered the 
cause of the trouble. Louisville v. 
Gimpeel, 59 SW 1096, 22 KyL 1110. 

16. Ind.—Ft. Wayne vy. Coombs, 
107 Ind. 75, 7. NE 743,57 AmR_ 82) 

Md.—Hutchins vy. Frostburg, 68 
Md. 100, 11 A 826, 6 AmSR 422; Kranz 
v. Baltimore, 64 Md. 491, 2 A 908, 

Mo.—Woods v. Kansas City, 58 
Mo. A. 272. 

N. H.—Rowe v. Portsmouth, 56 N. 
H. 291, 22 AmR 464. 

Pa.—Vanderslice v. 
103- Pa. 102. 

Tex.—Dallas v. McAllister, 
A.) 39 SW 173. 


Philadelphia, 
(Civ. 
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In the case of a nuisance not created by the mu- 
nicipality it could be held liable only on the ground 
of maintaining such nuisance after notice and re- 
quest to abate.1? 

To whom notice given. Notice to the mayor,'® 
or to the mayor and street superintendent,’® of a 
city, or to the trustees of a village,?° or to an in- 
spector of the building department,” is sufficient. 

[§ 1912] 14. Right to Relief?’—a. In General. 
The right to recover from a municipality for in- 
jury caused by defects or obstructions in drains or 
sewers depends not only upon the principles hereto- 
fore stated,?2 but is also affected by various other 
factors,?* including a determination of the questions 
whether the injury complained of was proximately 
caused by defendant’s wrongful or negligent acts 
or omissions,?> whether plaintiff was free from any 
negligence contributing to the injury,*® and whether 
he has waived, or is estopped to claim, a right to 
recover.27. One who is not a riparian proprietor 
upon a brook or ditch has no cause of complaint 
against the city for interfering with the natural 
flow thereof, increasing the volume or polluting it, 
if his premises are not flooded thereby.*® And, 
under the maxim, Volenti non fit injuria, a person 
who creates a private nuisance on his own property 
in making a sewer to connect with a public sewer 
has no'remedy against the municipality.*® On the 
other hand, where damages are caused by the negli- 
gence of a municipality in the construction or 
maintenance of a public sewer, the fact that plain- 
tiff’s premises are not directly connected with the 
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sewer does not prevent his recovery.*° Where it 
is the duty of a company to keep a raceway leading 
to its works in repair, although it does not own 
the way itself, if a city so constructs a sewer as 
to deposit dirt and gravel in the raceway and ob- 
structs the flow of water therein, and the company 
is compelled to expend money to remove such ob- 
struction, an action lies in its favor against the 
city to recover the money so expended.** 

Artificial watercourse. In the case of an arti- 
ficial watercourse, such as a culvert, a person who 
has acquired no right therein by prescription or 
contract cannot recover for an injury to his prop- 
erty caused by closing up such culvert in repairing 
a highway in a proper and suitable manner.*? 

Conditions existing before purchase of property 
by plaintiff. Where the structure or work com- 
plained of was completed before plaintiff purchased 
the property claimed to be injured, and there has 
been no change in the structure or increase of the 
injury caused thereby since his purchase, plaintiff 
cannot recover,*® especially where the structure was 
so placed at the request of a former owner of the 
property.** So where the owner of land adjacent 
to a bend in a river changes the course of the 
stream by a cut-off, diverting the waters from the 
bend through which a municipality discharges its 
sewage, he thereby impliedly grants an easement 
for the flow of the sewage through the bend to 
the living stream,*> and, this situation being ob- 
vious, his grantee takes title subject to the ease- 
ment, and is precluded from recovering damages.®* 


Utah.—Kiesel .v. Ogden City, 
Utah 237, 30 P 758. 

[a] The existence for two months 
of a dangerous depression in the 
street, caused by the caving in of a 
sewer, is sufficient to charge the city 
with notice of defects in other parts 
of the sewer which ordinary care in 
repairing the original break would 
have discovered. Dallas v. McAllis- 
ter, (Tex. Civ. A.) 39 SW 173. 

17. Gleason v. Kirksville, 136 Mo. 
A. 521, 118 SW ‘120; -Martin: v. St. 
dosent 136. Mo. \-Ayv316,; 117--S'wW 
9 


Liability for acts of third persons 
generally see supra § 1910. 

18. Nichols v. Boston, 98 Mass. 
39, 98 AmD 1382 (notice to the mayor 
of a city of an obstruction of a dock 
constituting a nuisance is sufficient 
to bind the city and render it liable 


for a continuance of the nui- 
sance). 
19. Daggett v. Cohoes, 5 Silv. Sup. 


183, 7 NYS 882. 

[a] Rule applied.—Notice to de- 
fendant’s street superintendent and 
mayor that water was running into 
plaintiff’s cellar, followed by evidence 
that the superintendent thought that 
defendant should clean out the cellar, 
was sufficient to warrant a finding 
that defendant had notice of the ob- 
structed condition of the sewer from 
which the water was alleged to have 
been discharged, the court having 
charged the jury that defendant need 
exercise only ordinary care to as- 
certain the existence of the obstruc- 
tion. Daggett v. Cohoes, 5 Silv. Sup. 
CN. Y.) 183, 7 NYS 882. 

20. Whipple v. Fair Haven, 63 Vt. 
221, 225, 21 A 533 (where it was 
said: ‘There was notice to the vil- 
lage, for its trustees had knowledge 
of the fact, and it was their duty 
to act in respect of it, and there- 
fore their knowledge, even though 
obtained when not acting as agents 
of the village, was notice to the vil- 
lage’’). 

21. Sotel v. New York, 81 Misc. 
344, 142 NYS 361. 

22. Equitable 


relief see infra § 


8] 1919. 


23. See supra §§ 1886-1911. 


24. See cases infra this section. 
. See infra § 1914. 
26. See infra § 1915. 
27. See infra § 1913. 
28. Stanchfield v. Newton, 142 
Mass. 110, 7 NE 708. : 
29. Richards v. Waupun, 59 Wis. 
45, 17 NW. 975. . 
30. Allen v. Boston, 159 Mass. 324, 


34 NE 519, 38 AmSR 4238. "| 

[a] Im Maine (1) the statute gives 
a right of action against a town for 
failure to maintain and keep in re- 
pair a public sewer only to those 
who have a right to connect with or 
to have drainage through it (Evans 
v. Portland, 97 Me. 509, 54 A 1107 [cit 
Rev. St. ec 16 9 (Rev. St. [1903] 
ce 21 § 18)]) (2) but nevertheless 
it has been held that upon obvious 
principles of justice one whose prop- 
erty has been injured by a neglect 
to keep a sewer in repair is entitled 
to recover for such injury, although 
he is not entitled to drainage throug? 
such sewer. (Hamlin v. Biddeford, 
95 Me. 308, 49 A 1100). 

Injury through private drain con- 
nected with public sewer see supra 
§ 18938. 

31. 
74 Mii. 


Elgin Hydraulic Co. v. Elgin, 


433. 
nee Drew v. Westfield, 124 Mass. 

33. Elgin v. Welch, 16 Ill, A. 483; 
Davis v. New Orleans, 40 La. Ann. 
806, 6 S 100; Donaldson vy. Dereham 
Tp., 10 OntWR 220. See also Dis- 
trict of Columbia v. Cropley, 23 App. 
(D. C.) 232 (purchasers of lots from 
city made with reference to flow 
of sewage have no right of action 
for nuisance). 

[a] Tllustrations.—(1) Where a 
city, by grading its streets and neg- 
lecting to make suitable culverts, has 
caused an unnatural flow of surface 
water upon property, one who pur- 
chases the property after the work 
is completed cannot recover for dam- 
ages subsequently caused thereby, the 
court said: “This work was, in our 
opinion, of a character so fixed and 


permanent, that for any damage 
thereby caused to plaintiff’s lot, at 
any time, independently of what was 
done or permitted by the city on 
that. street after her purchase, it 
would not be liable to her.” Blgin v. 
Welch, 16 TN. VA: 1483; 485.5 GP we 
property Owner cannot sustain an 
action. against the city for damages 
resulting from the alleged construc- 
tion of a ditch near her property, 
which at all times was filled with 
water and overflowed its banks, ren- 
dering the property valueless, where 
the precise condition existing when 
she brought the action existed at the 
date of her acquisition of the prop- 
erty, and had existed for many years. 
Davis v. New Orleans, 40 La. Ann. 
806, 6 S 100. f 

ee of grantee see infra 


Goat 

34. Union Springs v. Jones, 58 Ala, 
654; Troy v. Coleman, 58 Ala. 570 
(so holding on the ground that the 
former owner could not invest his 
alienee with greater rights than he 
i ta rh, 

35. amka v. El Reno, 1 mis 
111,9242; P 2411 nt 

Implied easements generally 
EHasements §§ 102-139. 

Lamka v. El Reno, 111 Okl. 

TU, 14) 242 9p eaqk 

“Defendant’s right to the river 
for the purpose of its sewerage sys- 
tem is conceded, as there is no com- 
plaint that the sewage was a nui- 
sance emptying into the flowing river, 
and when plaintiff’s grantor changed 
the flow of the river further down 
than where defendant had access to 
the flow, an easement was given for 
the flow of the sewage in .the same 
channel where it had been flowing, 
and, although this channel was one- 
half mile long before it reached the 
river, as changed, defendant used it 
for about 10 years by the consent 
of and without complaint on the 
part of plaintiff's grantor, and, the 
easement being obvious, the grantee 
could not complain against either 
party to the grant.” Lamka vy. Bl 
Reno, supra. ‘ 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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But it has been held that the acquiescence of plain- 


tiff’s grantor in an injury in the nature of a nui- 


sance will not preclude a recovery by plaintiff for 
injury occurring since he acquired title, where the 
acts of the prior owner were not such as to subject 
the property to a servitude.®? 

Effect of liability of third person. The fact that 
plaintiff also has a right of action against a third 
person will not necessarily preclude him from a 
recovery against the municipality.“8 Under this 
rule the owner of an unfinished building may re- 
cover from a municipality damages to such build- 
ing caused by defective sewerage, although the con- 
tractor was bound by his contract to deliver a com- 
pleted building, notwithstanding such injury.®® 

Necessity of special injury; nuisances. Where 
matters complained of are in the nature of a public 
nuisance, an individual property owner seeking 
redress must show that he has sustained some spe- 
cial injury different from that sustained by the 
general public.*° But in the case of a private nui- 
sance Special damages need not be shown.*! 

[§ 1913] b. Estoppel*? or Waiver. A landowner 
may by his acts or omissions be precluded from 
recovering for injuries due to defects or obstructions 
in drains or sewers.*® A person cannot recover 
damages sustained by him from sewage which en- 
ters upon his land from an old sewer through a 
sewer or pipe built on his own land by the mu- 
nicipality with his knowledge and assent if not at 
his request.44 But the fact that the property owner 


37. Union Springs v. Jones, 58 Ala. 
654; Troy v. Coleman, 58 Ala. 570. 
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which prevents vessels from lying 
at it in the accustomed manner, this 
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gave the city permission to build a sewer through 
his property does not work an estoppel upon him 
to sue the city for damages resulting from its im- 
proper construction and negligent use, where the 
consent was to a mere overflow sewer, and the 
sewer, as completed, is one used for the constant 
discharge of noxious sewage.4° Neither does a prop- 
erty owner waive his right to damages for the 
overflowing of his land by reason of the construe- 
tion of a levee by favoring the work and offering 
to give the right of way for the levee, or by after- 
ward refusing to give such right of way until the 
levee is extended so as to protecf his lowlands.*® 
It has also been held that a landowner is not 
estopped to complain of injury caused by the pol- 
lution of a watercourse because he gave a tenant 
the right to extend a sewer pipe through the prem- 
ises to carry off water from a bathtub, although 
such pipe was subsequently also used for sewage.** 
Acquiescence in the construction of a sewer will 
not estop persons injured from complaining of a 
nuisance created by the pollution of a stream into 
which the sewer empties.48 So a landowner’s pay- 
ment of an assessment made by a municipal cor- 
poration for the construction of a sewer, which 
he had reason to suppose would be emptied, when 
completed, where it would be lawful to empty it, - 
cannot be deemed an assent by him to the un-~- 
lawful discharge of the sewage upon his land, 
and will not affect his right of action therefor as 
a nuisance.*® 


90 NE 409. 
[b] Where the community at large 
has not suffered any damage from 


Generally see Nuisances [29 Cyc 
1249, 1260]. 

338. Nims v. Troy, 59 N. Y. 500. 

Liability of third persons see in- 
fra_ §§' 1916, 1917. 

39. Nimsv. Troy, 59 N. Y. 500, 509. 

“No legal objection exists to a 
recovery by the plaintiff for that 
which was clearly his, although he 
might have an action against a third 
person who in turn would have a 
remedy over against the city.” Nims 
v. Troy, supra. 

40. Ill.—Jacksonville vy. Doan, 145 
Til. 23, 33 NE 878 [aff 48 Ill. A. 247]. 

Ind.—Seymour v. Cummins, 119 
Ind, 148, 21.-NB, 549, 5 LRA. 126; 
(where it was held that such spe- 
cific private injury -was sufficiently 
shown by the complaint). 

Me.—Attwood v. Bangor, 83 Me. 
582, 22 A 466. 

Mass.—Breed v, Lynn, 126 Mass. 


nh I.—Clark v. Peckham, 9 R. I. 
5. 

[a] Rule applied.—(1) The owner 
of a wharf and dock, who dredges 
out a channel from his dock over 
flats belonging to other persons and 
lying between high and low-water 
mark, cannot in a private suit re- 
cover damages from a city for an 
injury to the channel by the dis- 
eharge of sewage from a common 
sewer into the dock, whereby the 
channel is partly filled up and the 
owner put to additional expense in 
getting vessels to his wharf, al- 
though he dredged out the channel 
openly and with a claim of right. 
The court said: ‘‘'The injuries to them 
did not differ in kind from those 
suffered by other persons owning 
lands bounding on the harbor or 
navigating over the flats, and the 
remedy must be sought by indict- 
ment for an injury to the public 
right of navigation, and not by pri- 
vate suit.” Breed v. Lynn, 126 Mass. 
367, 370.. (2) The owner of a wharf 
on a tide-water creek cannot main- 
tain an action for an illegal obstruc- 
tion to the creek, this being a com- 
mon damage to all who use it; but 
he can maintain an action for an 
obstruction adjoining the wharf 


being a particular damage. Brayton 
Pr River, 113 Mass. 218, 18 AmR 

[b] In New Jersey (1) the rule is 
that the neglect of a municipal cor- 
poration to perform, or its negli- 
gence in the performance of, a pub- 
lic duty imposed upon it by law, is 
a public wrong to be remedied by in- 
dictment, and cannot constitute the 
basis of a civil action by an individ- 
ual who has suffered particular dam- 
age by reason of such neglect. 
Waters v. Newark, 56 N. J. L. 361, 
28 A’ TLY. [aff 57, Ni J.d. 456, 35 A 
1131]; Jersey City v. Kernan, 50 N. 
J. L. 246, 18 A 170. (2) Permitting a 
sewer to become so defective as to 
overflow adjacent lots is a public 
wrong to be remedied by indictment, 
and does not give rise to a civil 
action by an individual specially in- 
jured, even though he has given no- 
tice to the municipal authorities. 
Waters v, Newark, supra. (3) But 
when such negligence creates a pri- 
vate nuisance exclusively, and the 
municipality has been notified thereof, 
it then owes a duty to the individ- 
ual to put the sewer in proper con- 
dition and for the nonperformance of 


such duty an action will lie. Waters 
v. Newark, supra; Jersey City v. 
Kernan, supra. (4) Hence, in any 


given case of special damage, the 
question as to the right of civil 
action is narrowed down to the in- 
quiry whether such damage is or is 
not a part of a public wrong for 
which an indictment would lie. 
Waters v. Newark, supra. 

Seu see Nuisances [29 Cyc 
1 

Right to injunction see infra § 1919. 

41. Whitten v. ,|Haverhill, 204 
Mass. 95, 90 NE 409; Mayrant v. Co- 
lumbia, 82 S. C. 2738, 64 SE 416. 

[a] Rule applied.—The filling up 
of plaintiff's flats on a navigable 
river, with a tide of four feet six 
inches, by a Sewer two feet above 
mean low water, was a_ private 
wrong, so that plaintiff need not show 
special damages caused by the pub- 
lic wrong in filling up the river, in 
order to recover against the city. 
Whitten v, Haverhill, 204 Mass. 95, 


the flooding of land caused by the 
change of grade of streets and in- 
sufficient drains, the fact that three 
or four neighbors of plaintiff whose 
lot was flooded suffered the same in- 
jury from the same cause would not 
preclude plaintiff’s right of action. 
Mayrant v. Columbia, 82 S. C. 273, 
64 SE 416. 

42. Generally see Estoppel 21 C. 
J. p 1052. ; 

43. Searing v. Saratoga Springs, 
39 Hun 307 [aff 110 N. Y. 643 mem, 
17 NE 873 mem]; Lamka v. El 
Reno, 111 Okl. 111, 242 P 241; Stucke- 
mann y. Pittsburgh, 255 Pa. 307, 
99 A 906; Kensington v. Wood, 10 Pa. 
93, 49 AmD 582. 

[a] Tlustration. — Where the 
owner of land adjacent to a bend in 
a river in which a city discharges 
it sewage changes the course of 
the river by a cut-off, diverting the 
flow of the water from the bend 
and thereby causing a nuisance for 
lack of sufficient water to carry off 
the sewage, he cannot recover dam- 
ages against the city for such nui- 
sance. Lamka v. El Reno, 111 Okl. 
L101, 2429 RP 24a. ‘ 

44. Searing vy. Saratoga Springs, 
39 Hun 307 [aff 110 N. Y. 643, 17 NE 
873] (where it was said, by Peck- 
ham; J. {tee the -plaintitivido wr not, 
like the sewer as it remains on her 
land, she can take it up, and there- 
after, if any sewage be illegally or 
improperly thrown upon her land by 
the agents of defendant, she can then 
probably recover the damages which 
she may sustain’). 

Estoppel by acquiescence generally 
see Hstoppel §§ 221-225. 

Voluntary connection with drain or 
sewer see supra § 1893. 


45. Loughran y. Des Moines, 72 
Iowa 382, 34 NW 172. 

46. Barden v. Portage, 79 Wis. 
126, 48 NW 210. 

47. Georgetown vy. Kelly, (Ky.) 
123 SW 251. 

48. Donovan v. Royal, 26 Tex. 
Civ. A. 248, 68 SW. 1054. 

49. Seifert v. Brooklyn, 15 AbbN 


Cas 97 [aff 101 N. Y. 136, 4 NE 321, 
54 AmR 664]. 
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Participation in acts causing injury. A person 
who participates in acts causing injury to prop- 
erty is estopped to complain,°° and his subsequent 
purchase of the property will not confer a right 


of action for the injury.*! 


Street improvements; injury from surface wa- 
A landowner by joining in a petition for a 
street improvement is not estopped to recover for 
injury to his land from surface water, due to the 
negligence of the municipality in making the im- 
But where a landowner, damaged by 
change of grade which diverts surface water upon 
his premises, rejects an offer by the municipality 
to construct a culvert for carrying off the water, 
he cannot recover for subsequent injuries which 
would have been prevented had such offer been 
And so where a landowner has recov- 
ered damages for injuries caused by change of 
grade and afterward fails to raise his land to the 
new grade, he cannot recover for subsequent in- 


ter.°? 


provement.®? 


accepted.** 


50. Fischer v. Clifton Springs, 121 
NYS 163 [aff 140 App. Div. 918 mem, 
125 NYS 1119 mem). 

S1. Fischer y. Clifton Springs, su- 
pra. 

_la] MIlustration—One who 
tively engaged as water commis= 
sioner in the construction by a city 
of a waterworks system, which di- 
verted water from the land of an- 
other, could not, on subsequently 
purchasing the land with knowledge 
of the diversion,, sue the city for 
damages. Fischer v. Clifton Springs, 
121 NYS 163 [aff 140 App. Div. 918 
mem, 125 NYS 1119 mem]. 

Conditions existing at time of pur- 
chase see supra § 1912. 

52. Liability of municipality gen- 
erally see supra §§ 1903-1906. 


ac- 


53. Greenville v. McAfee, (Tex. 
Civ. A.) 230 SW 752. 
54. Kensington y. Wood, 10 Pa. 


93, 49 AmD 582. 

55. Stuckemann y. Pittsburgh, 255 
Pa. 307, 99 A 906. 

56. Parish v. Yorkville, 106 S. C. 
23, 90 SE 185. 

[a] Rule applied.cWhere defen- 
dant town incurred no additidnal ex- 
pense by reason of plaintiff’s alleged 
parol license to empty sewage into 
waters of a branch on her land, and 
was not misled, plaintiff was not 
estopped to claim damages for pollu- 
tion of waters. Parish v, Yorkville, 
106 SS. C. 23, 90 SE 185. 

Generally see Estoppel §§ 206, 222. 

57. See Negligence [29 Cyc 488]. 

58. JIowa.—Kearney v. De Witt, 
199 Iowa 530, 202 NW 253. 

Kan.—Kansas City v. Brady, 52 
Kan. 297, 34 P 884, 39 AmSR 349. 

Mass.—Blair  v. Brockton, 236 
Mass, 512, 128 NE 941. 
Nebr.—Reeder v. Omaha, 73 Nebr. 
845, 1038 NW 672. 

N, Y.—Leonhardt v. New York, 109 
NYS 24. 

Pa.—Wharton v. Bradford, 209 Pa. 
319, 58 A 621. 

N. S.—Judge v. Liverpool, 49 N. 
S. 513, 28 DomLR 617 [app dism 57 
Can. S. C. 609, 45 DomLR 755]. 

Ont.—White v. Gosfield, 10 Ont. 
A. 555; Patterson y, Peterborough, 28 
ens or) et DOS: 

[a] Dustration.—Where the acts 
of a city in constructing a catch 
basin and laying a pipe therefrom 
onto certain land were not the proxi- 
mate efficient cause of surface water 
overflowing plaintiff's land, but the 
digging of ditch and the accumula- 
tion of matter therein, together with 
the smallness of a six-inch pipe, for 
which the city was not responsible, 
caused plaintiff's land to be over- 
flowed, the city is not liable for the 
injuries therefrom. Blair vy. Brock- 
ton, 236 Mass. 512, 128 NE 941. 

[b] Insufficient culvert.—The mere 
fact that a city has constructed an 
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thereon.®° 


ble estoppel.°® 


insufficient culvert and obstructed a 
stream does not render it liable for 
an injury which such obstruction did 
not cause or contribute to. Kansas 
City v. Brady, 52 Kan. 297, 34 P 
884, 389 AmSR 349. 

59. Ariz—Mesa City v. Lesueur, 
21 Ariz. 532,°190 P 573. 

Conn.—Watson v. New Milford, 72 
Conn. 561, 45 A 167, 77 AmSR 345. 

Ky.—Henderson v. Robinson, 152 
Ky. 245, 153 SW 224; Georgetown Vv. 
Kelly, 123 SW 251. 

Md.—Frostburg v. Dufty, 70 Md. 
47, 16 A 642. 

Mass.—Constitution Wharf Co. v. 
Boston, 156 Mass. 397, 30 NE 1134. 

Ont.—Close vy. Woodstock, 23 Ont. 


99. 

[a] Rule applied.—The fact that a 
person’s house is built on ground 
made by filling up a dry run, thus 
obstructing the natural outlet for 
the surface water from the surround- 
ing hills, does not preclude him from 
recovering for the negligence of a 
city in the construction of a sewer 
to which surface water diverted from 
certain streets is conveyed, by rea- 
son of which sueh surface water is 
dammed up and floods his premises. 
Frostburg v. Dufty, 70 Md. 47, 16 
A 642. 7 

[b] Act of animal as concurring 
cause.—If a city was negligent in 
constructing a sewer system, in not 
tamping down the dirt and thus leav- 
ing a depression, resulting in the 
flooding of a basement, it was not 
relieved from liability for the flood- 
ing merely because the water came 
from a break in the banks of an ir- 
rigating ditch, caused by a gopher 
or some other burrowing animal. 
Mesa City v. Lesueur, 21 Ariz, 532, 
DRO) ged Nay (Sh 

{c] Pollution of watercourse.— 
(1) Watson v. New Milford, 72 Conn, 
561, 45 A 167, 77 AmSR 345. (2) 
Where the sewerage system of a city 
drained into a natural watercourse, 
and covered the land of a lower ripa- 
rian owner with offensive deposits, 
the city was liable in damages for a 
nuisance, although the acts of third 
parties in filling in the channel of 
the stream below also contributed to 
the result. Feudl v. New Britain, 88 
Conn. 125, 90 A 35. (83) Where the 
real damage to the waters of a stream 
and to plaintiff’s land in question 
was due to the discharge of a city 
sewer into the stream, it was imma- 
terial that the natural drainage of 
the city led to the stream, and that 
such drainage resulted in making the 
water impure, and to a certain ex- 
tent offensive. Georgetown vy. Kelly, 
(Ky.) 123 SW 251. (4) That a creek 
was partly polluted by slops from a 
distillery did not relieve a city from 
liability for damages from a greater 
pollution by sewage. Henderson y, 


[§ 1914] 15. Proximate Cause. 
with the general rule®? there must be some direct 
and immediate connection between the negligence 
of a city and the damage complained of in order 
to render the city liable for such damage.** 
the other hand, 
act of the municipality is the direct cause of the 
injury, it is liable, although other causes may have 
contributed thereto;5® but the liability in such 
case is limited to the damage which it has caused 
and does not extend to the entire damage.®° 

[§ 1915] 16. Contributory Negligence.*+ 
the negligence of plaintiff has contributed to the 
injury of which he complains, he cannot recover ;°” 
and as a property owner must exercise reasonable 


be 


~ [§§ 1913-1915 


juries to his land from surface drainage leaking 


Unless a municipality has been misled by plain- 
tiff’s acts, it cannot invoke the doctrine of equita- 


In accordance 


On 
where the negligent or wrongful 


Where 


Robinson, 152 Ky. 245, 153 SW 224. 
(5) Where plaintiff had a right to 
erect wharves, and artificially deepen 
its docks, it is not barred from re- 
covery from the city for filling up 
its docks with sewage because such 
use of its property changed some- 
what the currents of the tide, and 
made the matter negligently dis- 
charged by the city from its sewers 
accumulate in larger quantities than 
it otherwise would have done. Con- 
stitution Wharf Co. vy. Boston, 156 
Mass. 397, 30 NE 1134. 

Negligence concurring with extraor- 
ey, storm or flood see supra § 

60. Paris v. Cracraft, 85 Ill. 294. 

[a] Inadequate sewer.—A munici- 
pality will not be liable for all the 
damages sustained by a _ property 
owner from the flooding of his. prem- 
ises, which he alleges resulted from 
its negligence in constructing a sewer 
of insufficient capacity, where it ap- 
pears that the injury was caused in 
part by an adjacent owner’s filling 
up property below grade. Paris v. 
Craeratt, "85 “111 294: 

61. Generally see Negligence [29 
Cyc 505]. 

62. Ind.—Valparaiso v. Ramsay, 11 
Ind. A, 215, 38 NE 875. 

Mass.—O’Brien v. Worcester, 172 
Mass. 348, 52 NE 385. 

N. Y.—Leonhardt v. New York, 109 
NYS 24. 

N. C.—Yowmans v. Hendersonville, 
L75 No C. 874,96 SE 45: 

Oh.—Curry v. Cincinnati, 12 Oh. 
Cire Ct, 736,04 (Oh. (Cire Dec 25th: 

Okl.—Guthrie v. Nix, 5 Okl.. 555; 
49 P 917. 

S. C.—Kirkland Distributing Co. v. 
Seaboard Air Line’ Ri (Col, ‘i2 S.-C. 


170, 98 SE 848. 
Ss. D.—Habicht  v. Wessington 
Springs, 46 S. D. 176, 191 NW 455. 
Tex.—Parker v. Laredo, 9 Tex. Civ. 
A: 221, 28 SW 1048; Wallace v. Dal- 
las, 2 Tex. Unrep. Cas. 424. 


Wash.—Rainier Heat, ete., Co. v. 
Seattle;.) 113.) Wash. . 95), 9193) Ps 283% 
Woolworth Co. v. Seattle, 104 Wash. 
629), 177. P2664; 


Wis.—Hume vy. Chilton, 167 Wis. 
78,166 NW 776, LRA1918D 369; Hart 
v. Neillsville, 141 Wis. 3, 123 NW 
125, 135 AmSR 17. 

Man.—Portage Fruit Co. v. Portage 
la Prairie, 23 Man. 822, 14 DomLR 
21, 25 WestLR 438, 5 WestWkly 145. 

Ont.—Holland v. Walkerville, 15 
OntWN 268 [app dism 45 Ont. L. 
455, 48 DomLR 418]. 

[a] Rule applied.—(1) If a muni- 
cipality in changing a street grade 
made adequate drainage provision, 
and plaintiff's damage by overflow re- 
sulted from her laying pipes to carry 
water, which was improperly done, 
she could not recover from the mu- 
nicipality. Yowmans v. Henderson- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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care to protect his property against injury,®* if 
plaintiff could have prevented the i injury complained 
of by the use of ordinary diligence and efforts,°4 
and at a moderate expense,®* his failurt to do so 
constitutes contributory negligence precluding re- 
covery against the municipality. On the other hand 
it has been held that the rule requiring the person 
injured to do what is reasonably necessary to re- 
duce the loss®® is not applicable where the munici- 
pality has the opportunity to remedy the wrong 
and avoid damage, and When it would require the 
expenditure of money by the injured person.°7 
Moreover, since a property owner is under no legal 
obligation to perform a duty which devolves on 
the avanicipality, 6S it has been held that, 
action for the flooding of property by surface water 
from a street, it is no defense that the property 


owner might have dug ditches or 


ville, 175 N..G; 574, 96 SE 45. .(2) 
Where a city was negligent in main- 
taining inadequate storm sewers, and 
a merchant was negligent in per- 
mitting a backwater trap to become 
clogged, with the result that a stock 
of goods was damaged, the merchant 
could not recover from the city. 
Woolworth Co. v. Seattle, 104 Wash. 
629, 177 P 664. 

[b] Unless plaintiff’s negligence 
directly contributed to the injury (1) 


it does not preclude a_ recovery. 
Johnson v. Cincinnati, 20 Oh. Cir. Ct. 
657, 11 Oh. Cir. Dec. 318. (2) Where 


the negligence of plaintiffs in not in- 
stalling cellar drains in accordance 
with a city ordinance did not con- 
tribute to the damages caused by a 
bursting water pipe, their negligence 
did not defeat a recovery. Kotkins 
v. Seattle, 119 Wash. 590, 206 P 11. 
(3) In an action for the overflowing 
of plaintiff's basement, through de- 
fendant city’s negligent constructior 
of a sewer, it is error to charge that 
if defendant promised to remedy the 
sewer, and plaintiff believed such 
promise and was justified in so be- 
sieving during the time he so be- 
lieved, he is not chargeable with con- 
tributory negligence on account of 
defects in the construction of his 
building or the arrangement of his 
premises. Valparaiso v. Ramsey, 11 
THd mAs 25, 38 NE 875> 

63. Wendt v. Akron, 161 Iowa 338, 
142 NW 1024; O’Brien v. Worcester, 
172 Mass. 348, 52 NE 385; Hart v. 
Neillsville, 141 Wis. 8, 123 WW 125, 
135 AmSR 17. 

[a] Protection from future injury. 
—Where property has been injured 
in a freshet by reason of the defec- 
tive construction of a sewer, it is 
the duty of the owner to put his 
property in repair after the injury 
and protect it from continued and 
future injury. German Theological 
School v. Dubuque, 64 Iowa 736, 17 
NW 153. 

{b] Only ordinary care is' required 
on the part of an abutting owner to 
prevent the fiooding of his property 
from the surface water in the streets 
and he is not required to take levels 
of the different streets to determine 
the amount of water which would 
flow by his property so as effectually 
to dam it. Wendt y. Akron, 161 Iowa 
338, 142 NW 1024. 


64. Iowa.—Fulleam v. Muscatine, 
57 Iowa 457, 10 NW 8387; Hoehl v. 
Muscatine, 57 Iowa 444, 10 NW 
830; Simpson v. Keokuk, 34 Iowa 
568. 

Ky.—Paris v. Baldwin, 169 Ky. 
802, 185 SW 144. 
Mass.—Barry v. Lowell, 8 Allen 


127, 85 AmD 690. 

N. Y.—William P. Greiner Bldg. 
Corp. v. Cheektowaga, 181 NYS 759; 
Leonhardt v. New York, 109 NYS 


a 

Tex.—Cooper v. Dallas, 83 Tex. 
289, 18 SW 565, 29 AmSR 645; Dallas 
v. Cooper, (Civ. A.) 34 SW 321 (plain- 
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in an | have done.?? 


low grade. 
made other im- 


tiff can recover only such damage as 
could not be avoided by such care 
and means). 

Wash.—Yakima Cent. Heating Co. 
v. North Yakima, 86 Wash. 99, 149 
P 341. 

Wis.—Hume v. Chilton, 167 Wis. 
78, 166 NW 776, LRAI918D 369. 

Man.—Portage Fruit Co. v. Portage 
la-< Prairie; 923 ..Man: 822, —14— Dom: 
LR 21, 25 WestLR 438, 5 WestWkly 
145. 

And see Hanrahan v. Baltimore, 114 
Md. 517, 80 A 312 (holding that an 
adjoining owner may assert the right 
of lateral’ support ‘against a) city 
making excavations in a street for a 
sewer, and the owner need not shore 
or prop his property, and thereby pre- 
vent injury to it in consequence of 
the negligence of the city in making 
an excavation, but he must protect 
himself against an inevitable injury 
which may otherwise result from the 


most careful performance of the 
work). 
[a] Plaintiff is not entitled to re- 


cover anything under such circum- 
stances, and hence an _ instruction 
that he may recover to the extent 
of what it would have cost him to 
take precautionary measures is erro- 
neous. Fulleam v. Muscatine, 57 
Iowa 457, 10 NW 837; Hoehl v. Mus- 
ecatine, 57 Iowa 444, 10 NW 830. 

[b] Bule applied.—(1) A munici- 
pality is not~ liable for damage 
caused by its failure to keep a sewer 
and cesspool in repair, in consequence 
of avhich the cellar of a house not 
connected by a drain with the sewer 
was flooded. In this case the deci- 
sion was based upon the fact that 
since the property owner was not re- 
quired to conform his drainage to 
the public system, and had not made 
any use of the public sewer, he had 
a right to prevent the overflow of 
water from it on his own land by 
erecting obstructions for that pur- 
pose, but as he had omitted to do 
so, and had suffered damage in con- 
sequence of the failure of the city 
to keep its works in repair, he could 
maintain no action therefor, because 
none was provided by statute, and 
because he might have prevented the 
injury by the use of lawful means. 
Barry v. Lowell, § Allen (Mass.) 127, 
85 AmD 690. (2) Plaintiff’s failure 
to take any precaution to protect 
his premises, after knowledge that 
sewer main was of insufficient capac- 
ity, constituted contributory negli- 
génce barring recovery against de- 
fendant city for damages due to 
sewer water backing up into plain- 
tiff’s basement. Hume y. Chilton, 167 
Wis. 78, 166 NW 776, LRA1918D 369. 

{e] Connecting basement with 
sewer.—A person who connects his 
basement with a sewer by a drain, 
leaving the basement end open, and 
thereafter perceives that it is dan- 
gerous to his property, cannot re- 
eover for damage, which ordinary 
care, after discovering the danger, 
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provements which would have protected his prop- 
erty from injury.®® So it has been held that an ordi- 
nance requiring lot owners to keep the gutters op- 
posite their premises in repair and free from ob- 
structions applies only to the ordinary open gut- 
ters, and not to covered ditches or culverts,’® and 
hence a property owner is not precluded from re- 
covering for injuries from the obstruction of such 
a ditch or culvert on the ground that his negleet of 
duty caused the damage.7! 
action against a municipality for the overflowing 
of land from a highway that structures erected by 
defendant on his own land prevented water escap- 
ing from his land as quickly as it would otherwise 


It is no defense to an 


Erection of building in conformity with or be- 
A property owner is justified in build- 
ing in conformity with the established grade of 


would have _ prevented. Hart 
Neillsville, 141 Wis, 3, 123 NW 125; 
135 AmSR 17. 

[dj] Contributory negligence not 
shown.—Where a property owner’s 
goods were damaged by a defect in 
the sewer system, and the evidence 
showed that ninety per cent of his 
goods were destroyed immediately, 
and that the remaining ten per cent, 
owing to, the defect in the sewer, 
could not be removed until they had 
been damaged, he cannot be held to 
have been negligent. Paris v. Bald- 
169 Ky. 802, 185 SW 144. 

Fulleam v. Muscatine, 57 Iowa 
10 NW 837; Hoehl v. Musca- 
57 Iowa 444, 10 NW 830; Van 
v. Davenport, 42 Iowa 308, 20 
AmR 622; Simpson v. Keokuk, 34 
Iowa 568; Cooper vy. Dallas, 83 Tex. 
239, 18 SW 565, 29 AmSR 645; Por- 
tage Fruit Co. v. Portage la Prairie, 
23 Man. 822, 14 DomUlR 21, 25 West 
LR 438, 5 WestWkly 145. 

[a] What may be treated as a 
moderate expense will depend upon 
many considerations and must be de- 
termined by the peculiar circum- 
stances of each case. Cooper v. Dal- 
las, 838 ‘Téx. 239, 18 SW 6565, 29 Am 
SR 645 (where, in an action against 
a city for injuries to property result- 
ing from an overflow caused by a 
change of grade of a street and the 
deficiency of a sewer, it appeared that 
if plaintiff’s premises had been raised 
to the new grade, at a cost of five 
hundred dollars, the overflow would 
have been prevented, and that the 
value of his property was greatly 
increased by the grading of the 
street, it was error to direct a verdict 
for defendant on the ground of plain- 
tiff’s contributory negligence). 

66. Shaw v. Greensboro, 178 N. 
C. 426,. 201, sSEH 27. 

67. Shaw v. Greensboro, supra. 

[a] Tlustration.—Where munici- 
pal employees could have repaired a 
drain pipe in a basement which car- 
ried off surface waters at the time 
they made a hole in it, or afterward, 
it was their duty to do so, and the 
city cannot escape liability for dam- 
ages caused by failure of the owner 
of the building to expend money in 
repairing. it. Shaw v. Greensboro, 
178 N. C. 426, 101 SE 27. 

68. Aurora v. Reed, 57 Ill. 29, 11 
AmR 1; Noonan v. Albany, 79 N. Y. 
470, 35 AmR 540. 

[a] Landowner is not bound to 
reniove obstructions in drain not due 
to any act on his part. Noonan v. 
Albany, 79 N. Y. 470, 35 AmR 540. 

69. Aurora v. Reed, 57 Ill. 29, il 
AmR 1. 

70. Gilluly v. Madison, 63 Wis. 
518, 24 NW: 137, 538. Amik 299. 

71. Gilluly v. Madison, supra, 

72. Parker v. Nashua, 59° N. Hi. 
402 (the same rule apalies to a side- 
walk constructed for purposes of 
travel). And see Close v. Woodstock, 
23 Ont. 99 (excavation made by plain- 
tiff no defense). 
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the street in front of his property and is not charge- 
able with negligence in so doing, although there 
is in the street an embankment above the grade,’ 
and the fact that a person has built his house on 
a lot below the grade of the street is not such negli- 
gence as will defeat his right to recover for the 
flooding of his property due to the negligence of 
the city.“4 

Storing goods in cellar. It is not negligence for 
a person to store in his cellar goods likely to be dam- 
aged by an inundation;’® nor is it, as a matter of 
law, contributory negligence for a property owner 
to allow goods to remain in his cellar after it has 
once been overflowed because of the obstruction 
of a sewer.’® 

Flowage into areaways or other openings. The 
mere occupation by an abutting owner of an area- 
way constructed in the street, the fee of which is 
in such owner, has been held not to constitute con- 
tributory negligence precluding a recovery for an 
overflow of surface water.77 So it has been held 
that, where a municipality consents to the placing 
of cellar stairways and areaways in a street by an 
abutting owner, such owner, in a sense, is an in- 
vitee and not a mere licensee,’® and hence, until 
the permission is revoked, he may recover for the 
negligent flooding of such opening with surface 
water.”® In some jurisdictions, however, it has been 
held that a municipality is not lable for damage 
caused by flooding an opening constructed in the 
sidewalk by an abutting owner, on the ground that 
such owner is guilty of contributory negligence.®° 
In other jurisdictions the municipality has been held 
not liable under such conditions, not on the ground 
of contributory negligence of the abutting owner, 
but upon the ground that he assumed the risk and 
that the municipality does not owe any duty to 
protect one who excavates under a pavement 
against such consequences.*+ 

Installation and use of valves or traps. It has 
been held that a property owner’s failure to in- 
stall an automatic valve in the outlet from his 
basement to a public sewer,®? or to close a hand 


73. Damour v. Lyons City, 44 
Iowa 276 (so holding: upon the 
ground that the owner has a right 


Montreal _ v. 
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Watt 
[1922] 2 A. C. 555, 69 DomLR 1 [dism 
app 60 Can. S.C. 
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valve therein,®* will not prevent recovery for injury 
due to the flooding of plaintiff’s property, where 
the damage is not due to an unusual rainfall. On 
the other hand it has been held that plaintiff’s fail- 
ure to install a trap or a resisting valve on an 
entrance drain to his building,** or to close an ex- 
isting trap,®° whereby his property is flooded, con- 
stitutes contributory negligence; and this, under the 
Quebec law, justifies an apportionment of the dam- 
age. 

-If the violation of an ordinance by a property 
owner is the cause of injury to his property, such 
violation is not excused because permitted by an 
administrative officer.’? ‘ 

Knowledge of plaintiff. In the absence of knowl- 
edge that a sewer was improperly built, the fact 
that a cellar wall was not constructed so as to 
keep out sewage coming from the sewer does. not 
show contributory negligence preventing recovery 
by the adjacent owner.’® But knowledge of the 
insufficiency of the sewer, whether actual’? or con- 
structive,®° is sufficient to charge the property owner 
with the duty of exercising care to prevent injury. 
In an action for damages for the flooding of plain- 
tiff’s brickyard, a finding that plaintiff’s negligence 
contributed to a loss of wood piled near the stream, 
in that he should have anticipated from knowledge 
of prior floods that the material would be carried 
away and damaged, is not a finding that he was 
guilty of contributory negligence precluding a re- 
covery for the expense incurred in restoring the 

ard.91 

[§ 1916] 17. Liability of Third Persons®?—a. In 
General. An individual who, or a _ corporation 
which, wrongfully or negligently obstructs or causes 
the obstruction of public drains, sewers, or gutters,°? 
or causes the pollution of a stream by the improper 
use of a public drain,®* is liable for resulting in- 
jury to property owners. But the inhabitants of 
a city who invoke its power to construct and. con- 
trol a sewer, and who use the sewer after its com- 
pletion for the purpose and in the way prescribed 
by law, are not liable jointly with the city for the 


& Scott, Ltd.,; damage to his property. Hart v. 
Neillsville, 141 Wis. 3, 123 NW 125, 
1385 AmSR- 17. ( 


523, 58 DomLR 


to presume that the embankment will | 113]. 91. Davelaar_v. Milwaukee, 123 
be removed or culverts constructed 85. Ebbets v. New York, 111 App.} Wis. 4138, 101 NW 361. 
through it to carry off the surface] Div. 364, 97 NYS 838. 92. Injunction against person 
water). 86. Montreal . Watt & Scott, | causing injury see infra § 1924, 

74. Spangler v. San Francisco, 84] Ltd., [1922] 2 A. C. 555, 69 DomLR 93. Ball v. Armstrong, 10 Ind. 181; 


Cal: 12,° 23°P 1091,° 178 AmSR > 158; 
Gilluly v. Madisan, 63 Wis, 518, 24] DomLR 113]. 
NW 137, 53 AmR 299. And see Mil- 87. 
ler Grocery Co. v. Des Moines, 195 
Iowa 1310, 192 NW 306, 28 ALR 815 
(rule applied where injury was 


590, 206 P 11, 
[a] 


1 [dism app 60 Can. S. C. 523,! 58 
Kotkins v. Seattle, 119 Wash. 
Rule applied.—In an action 


Orchard Place Land Co. v. Brady, 53 
Kan. 420, 36 P 728; Helbling v, Al- 
legheny Cemetery Co., 201 Pa. 171, 50 
A 970. 

{a] Tilustration.—Where a city in 


caused by flooding of adjacent prop- 
erty with. water from defective hy- 
drant). 

75. Damour v. Lyons City, 44 
Iowa 276 (the building having been 
built in conformity with the estab- 
lished grade of the street). 

76. Taylor v. Austin, 32 Minn. 247, 
20 NW_ 157. 

77. Dell Rapids Mercantile Co. v. 
Dell Rapids, 1LYS) Dy 116; 75)N Wi 
898, 74 AmSR 783. 

73. Wendt v. Akron, 161 Iowa 338, 
142 NW 1024. 


79. Wendt y. Akron, supra. 
‘80,. Peoria, v. Adams, 72 Tl. «A: 
Okl. 555, 49 


662; Guthrie v. Nix, 5 
LEAR lire 

81. _ Iroquois Hotel Co. 
bus, 5 OhNPNS 357. 

ga. Haley, etc., Co. v. Huron, 36 
Si. D2016, kD INI OO 

83. Haley v. Huron, supra. 

84. William Py, Greiner Bldg, 
Corp. v. Cheektowaga, 181 NYS 759; 


v. Colum- 


for damages from a bursting water 
pipe, where defendant pleaded negli- 
gence of plaintiffs in installing a 
siphon instead of drains provided 
for by ordinance, the fact that some 
administrative department of the city 
had issued a license or permit for 
the construction of the siphon in 
place of the drains was no excuse 
for violating the ordinance. Kot- 
Ene v. Seattle, 119 Wash. 590, 206 


gg. Allen v. Boston, 159 Mass. 324, 
34 NE 519, 88 AmSR 423. 

89. Hart v. Neillsville, 141 Wis. 
8, 123 NW +125, 135 AmSR 17. ; 

90. Hart v. Neillsville, supra. 

[a] Connection with public drain, 
—A property owner, knowing actually 
or constructively of a deficiency in 
a municipal sewer, rendering it dan- 
gerous to connect his property there- 
with by a drain with an open end 
in his basement, is guilty of con- 
tributory negligence if he does go, 
precluding him from recovering. for 


grading a street filled up a natural 
watercourse and as a substitute con- 
structed a small sewer under the 
embankment, and with the consent 
of a land company extended the same 
several feet on its private property, 
and the land company graded up its 
lots and continued the city sewer 
through its own property, and sub- 
sequently the sewer of the land com- 
pany on account of its negligent con- 
struction fell in and obstructed the 
sewer built by the city, the land 
company was liable for the damages 
to plaintiff's land resulting from its 
overflow. Orchard Place Land Co. v. 
Brady,,53 Kan, 420, 36 P 728, 

[b] Obstruction of gutter.—Where 
a person erecting a building ob- 
structs a gutter with building mate- 
jals and thereby causes water to flow 
into the cellar of another, he is liable 
in damages. Ball v. Armstrong, 10 
Ind. 181. 
siete Gray $v. Dundas, 11. Ont: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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damages which result to third persons from the 
negligence of the city in the construction, manage- 
ment, or operation of the sewer.®® Nor is a cor- 
poration which empties waste water into a ditch 
flowing into the municipality’s drainage system 
liable for injury occurring at a point in the drain 
where it is under the control of the municipality.*® 
So a householder who, with the permission of the 
municipality, has connected his house with a publie 
drain is. not liable for a nuisance arising in con- 
sequence of the discharge of sewage into the 
‘drain.’ Where the grade of a street has been 
changed by a person owning property fronting on 
it and the street so changed has been for fifteen 
years acquiesced in and used as a highway, it will 
be presumed, in the absence of proof to the con- 
trary, in an action for damages caused by such 
change in obstructing a watercourse, that the change 
was made under the direction of the public authori- 
ties,°5 

Liability irrespective of negligence. A company 
which, in exeavating in a street for its own pur- 
poses, although under municipal authority, causes 
water to flow upon and injure private property, is 
liable therefor regardless of any negligence on its 
part.°9 

Liability of improvement district. Where a sewer 
system is constructed in an improvement district ac- 
cording to plans approved by the city council, the 
improvement district, and not the city, is liable for 
injury caused by the pollution of a watercourse from 
the discharge of sewage. 

[§ 1917] b. Contractors.? A contractor construct- 
ing a drain or sewer or making other public im- 
provements for a municipality under its super- 
vision and control is not liable for injuries resulting 


95. Carmichael v. Texarkana, 116 
Fed. 845, 54 CCA 179, 58 LRA 911. A 
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any question of care or negligence. 
license from the municipal 
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to adjoining property, unless the work is improp- 
erly or negligently performed,®? nor is such con- 
tractor liable where the negligence charged consists 
in the method adopted under the direction of the 
city authorities ;* but for any injury due to his negli- 
gence in the performance of the work the contractor 
is liable.® 

Defective plans. It has been held that, while an 
independent contractor doing work for a muniei- 
pality which obstruets and diverts a watercourse 
is not liable for consequential damages to private 
property where there was no negligence on the part 
of the city in creating the plan and fixing the lo- 
cation of the work, or on the part of the contractor 
in the construction of the work, and no departure 
from the plan adopted,® yet such liability will arise 
if the work was inherently and according to its 
plan and location a dangerous obstruction to the 
watercourse, such as ordinary prudence should have 
guarded against.” 

Failure to notify landowner of proposed work. 
A contractor is lable for injury caused by failure 
to give an abutting owner notice of a proposed sewer 
excavation close to his land.’ 

Assumption of control of sewer by municipality. 


‘A contractor who constructs a sewer for a munici- 


pality is not hable for damages to private property 
caused by the bursting of the sewer after he has . 
completed the work and the municipality has as- 
sumed control thereof,® although it has not ac- 
cepted the work by formal ordinance.’ 

Joint and several liability. Where the injury is 
due to the concurrent wrongdoing of a contractor 
and the municipality, they are jointly and severally 
hable.1+ 

[§ 1918] 


18. Abatement or Injunction!2—a. 


by the city. John Wanamaker, New 


au-| York v. New York, 197 App. Div. 441, 


96. Athey v. Tennessee Coal, ete.,| thorities cannot affect the question|189 NYS 354 [aff 2383 N. Y. 652 
R. Co., 191 Ala. 646, 68 S 154. of responsibility in such _ cases.’”’|mem, 1385 NE 956 mem]. 

fal? “rhe t Aldo of control is the} Mairs v. Manhattan Real Est. Assoc., 5. Larson Bros. Wholesale Gro- 
test of liability.”—Athey v. Tennes- | supra. cery Co. v. Kansas City, 115 Kan. 589, 


see Coal, etc., R. Co. 191 Ala. 646, 
649, 68 S 154 [quot Carmichael v. 
Texarkana supra note 95]. 


97. Lewis v. Alexander, 24 Can. 
Swe hicals 
98. Weitershausen y. Jones, 131 


Pa, 62, 18 A 1072. 
$9. Mairs vy. Manhattan Real Est. 
Assoc., 89 N. Y. 498, 505; May. v. 


New York Edison Co., 174 App. Div. |, 


811, 161 NYS 886. ; 

“As to the traveling public it may 
be that the municipal authorities 
can license acts in reference to the 
streets, which they might lawfully 
perform themselves, and that a per- 
son acting under such license is not 
chargeable with creating a nuisance, 
or unlawfully obstructing or injur- 
ing the public highway, if he exer- 
cises due care. But a different ques- 
tion arises where the wrong com- 
plained of consists in doing damage 
to neighboring property by collecting 
surface water, or diverting it from 
its accustoined channel without pro- 
viding another, and thus throwing it 
upon the land of an adjacent owner. 
The rights of the parties in such a 
ease do not depend upon the same 
principles as in cases where _ the 
wrong complained of consists of an 
interference with a public highway 
to the injury of the traveling pub- 
lic, but upon the principle of Hay v. 
Cohoes Co., 2 N. Y. 159, 51 AmD 279; 
St. Peter v. Denison, 58 N. Y. 416, 17 
AmR 258, Jutte v. Hughes, 67 N. Y. 
267, in which it is held that. where 
one is making improvements on his 
own premises, or without lawful 
right, trespasses upon or injures his 
neighbor’s property by casting ma- 
terial thereon, he is. liable abso- 
lutely for the damage, irrespective of 


1. Wheatley v. Rogers, (Ark.) 168 
SW 1086; El Dorado v. Scruggs, 113 
Ark, 239, 168 SW 846. 

2. Liability of: 

Contractor for injuries. from defects 
or obstructions in street see supra 
§§ 1874-1877. 

Municipality for acts of contractor 
see supra §§ 1722-1729, 1890. 


3. Ottenberg vy. Ryan, etc., Co., 
130 Md. 38, 99 A 984; Hanrahan v. 
Baltimore, 114 Md. 517, 80 A 312; 


Quinn yv. Peterson, 69 Wash. 207, 124 
P5025 

[a] Tlustration.—A street grad- 
ing company is not chargeable with 
the violation of any duty or with 
negligence for the flooding of a base- 
ment, where the drain box provided 
by it was adequate, and it had no 
knowledge, prior to the overflow, 
that the drain was clogged and ob- 
structed the natural watercourse. 
Quinn v. Peterson, 69 Wash. 207, 124 
P 502. 

4. John Wanamaker, New York v. 
New York, 197 App. Div. 441, 189 
NYS 354 [aff 233 N. Y. 652 mem, 135 
NE 956 mem]; First Presb. Cong. 
vy. Smith, 168 Pa. 561, 30 A 279, 43 
AmSR 808, 26 LRA 504. But see 
infra text and note.7. 

[a] Rule applied.—A sewer con- 
tractor, constructing a sewer through 
an open vault space adjoining and 
practically. a part of an abutting 
landowner’s subbasement, according 
to plans and specifications of the pub- 
lic service commission and in ac- 


cordance with the terms of its con-. 


tract, was not liable for injury to 
property, the insufficiency of the 
sewer being directly referable to 


the faulty plans of the city engi- 
neers, or its improper maintenance 


224 P 47; Whitla v. Ippolito, (N. J.) 
131 A 873; Portland Gas, etc., Co. v. 
Giebisch, 84 Or. 632, 165 P 1004, 
LRAI017E 1092. 

[a] Contractor is liable for in- 
jury to gas mains caused by his neg- 


ligence tn construction of sewer. 
Portland Gas, ete., Co. v. Giebisch, 
one 632, 165 P 1004, LRA1017E 
092, 

{[b] Blasting.—(1) A contractor 


constructing a sewer for a munici- 
pality is liable for injuries to a 
building from blasting due to fail- 
ure to employ a standard modern 
method of doing the work. Whitla 
v. Ippolito, (N. J.) 181 A 873 (hold- 
ing further that a contractor cannot 
avoid liability on the ground that 
he was performing a governmental 
duty). (2) Liability of municipality 
fay tungies from blasting see supra 
Rea Bripaths 

6. De Baker v. Southern California 
R. Co., 106 Cal. 257, 39 P 610, 46 Am 
SR 237. 

7. De Baker vy. Southern Califor- 
nia R. Co., supra. But see supra text 
and note 4, 

8 Heman Constr. Co. v. St. Louis, 
256 Mo. 332, 165 SW 1032; Gerst v. 
St. Louis, 185 Mo. 191, 84 SW 34, 
105 AmSR 580. 

9. First Presb. Cong. v. Smith, 
163 Pa. 561, 80 A 279, 48 AmSR 808, 
26 LRA 504. 


10. First Presb. Cong. v. Smith, 
supra. j 
11. De Baker y. Southern Califor- 


nia oh. sCosrel 060. Calz 25,754.39 > PAGiOy 
46 AmSR 287; Larscn Bros. Whole- 
sale Grocery Co. v, Kansas City, 115 
Kani 589i 2204.) Peete 

12. Generally see Injunctions 32 
Cc. J. p 1; Nuisances [29 Cyc 1219], 
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Against Municipality—(1) In General. Where the 
construction or maintenance of a sewer or drain 
creates a nuisance, a suit to enjoin or abate the 
continuance of the nuisance may be maintained by 
the owner of Jand injured thereby against the mu- 
nicipality!* and others liable for creating or main- 
Thus injunction will lie in 
a proper case to restrain a municipality from di- 
verting or obstructing the waters of a natural 
stream to the injury of adjoining property owners,’° 
or causing surface water to flow upon such prop- 
Likewise, where the municipality creates 
a nuisance by discharging sewage on private prop- 


taining the nuisance.'* 


erty.1® 


13. Ark.—Siloam Springs Sewer- 
age Dist. No. 1 v. Black, 141 Ark. 
550, 217 SW 8138; Jones.v. Rogers 
Sewer Impr. Dist. No. 38, 119 Ark. 166, 
177 SW 888. 


Ind.—Columbus Vs Hydraulic 
Woolen Mills Co., 33 Ind. 435. 

Ky.—Princeton v. Pool, 171 Ky. 
638, 188 SW 758. : 

Mass.—Nevins v. Fitchburg, 174 


Mass. 545, 55 NE 321, 47 LRA 312. 

Minn.—Joyce v. Janesville, 132 
Hapeiae 121, 155 NW 1067, LRA1916D 
426. 


N. Y¥.—Prime v. Yonkers, 131 App. 
Dive, Lt 0) 0115) NYS) 305 -Latts 9 O4EN. 
Y. 542 mem, 93 NE 1129 mem]; Jack- 
son vy. Rochester, 7 NYSt 853 [aff. 3 
Silv. A. 341, 26 NE 326]. 

Okl.—Rush Springs v. Bentley, 
Okl. 119, 182 P 664. 

Porto Rico.—Wilson y. Arecibo, 2 
Porto Rico Fed. 278. 

Tex.—Dallas v. Early, (Civ, A.) 
281 SW 883; Pittsburg v. Smith, 
(Civ; A.) 230 SW 1113; Cardwell v. 
Austin, (Civ. A.) 168 SW _ 385. 

Ont.—Fieldhouse vy. Toronto, 43 
Ont. L. 491, 44 DomLR 392; Donald- 


75 


ah Vv. _Dereham Tp., 10 OntWR 
{al Discharge into millrace.—A 


city may, be prevented by injunction 
from constructing a drainage ditch 
that will discharge into an artificial 
race supplying a mill with water, 
so as to destroy its usefulness. Co- 
lumbus v. Hydraulic Woolen Mills 
Co., 33 Ind. 435; Merrimack River 
pape ete. v. Lowell, 7 Gray (Mass.) 

[b] Burden of proof.—In a_ suit 
against sewerage district and city 
to restrain maintenance of a nui- 
sance, plaintiffs met burden of proof 
by showing the existence of, nuisance 
and that the proximate cause of the 
nuisance was the district’s sewerage 
system, and were not required to 
prove that sewerage system was im- 
properly constructed, the burden of 
proving proper construction: and 
maintenance being on the district 
and city. Siloam Springs Sewerage 
Dist. No. 1 v. Black, 141 Ark. 550, 
217 SW 8138. 

14. Siloam Springs Sewerage Dist. 
No. 1 v. Black, supra. 

{a] Injunction may be granted 
against both city and sewerage dis- 
trict in suit to enjoin sewerage nui- 
sance. Siloam Springs Sewerage 
Dist. No. 1 v. Black, -141 Ark. 550, 
217 SW 813. , 

Remedy against third persons see 
infra § 1924. 

15. Farrell v. Ontario, 49 Cal. A. 
659, 194 P 69; Chase-Hibbard Milling 
Co. v. Elmira, 207 N. Y. 460, 101 NE 
158, 47 LRANS 470; Bigham v, Pitts- 
burgh, 83 Pa. Super. 449. 

[a] Facts held insufficient to war- 
rant relief.—(1) Farrell v. Ontario, 
49 ‘Cal. A. 659,,194 P 69: (2) A city 
will not be enjoined, in the absence 
of negligence, from diverting the 
waters of a stream in the accom- 
plishment of a public purpose within 
its powers, although damages inci- 
dentally result to mill owner there- 
from. Chase-Hibbard Milling Co. v. 
Elmira, 207 N. Y. 460, 101 NE 158, 
47 LRANS 470. 
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Remedy of riparian owner against 
individuals or private corporations 
see Waters [40 Cyc 615]. 

16. Cal.—Shaw v. Sebastopol, 159 
Cal. 623, 115 P 213; Farrell vy. On- 
tario, 36: Cal. A. 2754; "173. PR) 392. 

Conn.—Rudnyai v. Harwinton, 79 
Conn. 91, 63 A 948, 6 AnnCas 988. 

Ind.—Patoka Tp. v. Hopkins, 181 
Ind. 142, 30 NE 896. ; 

N. Y.—William P. Greiner Bldg. 
Corp. v. Cheektowaga, 181 NYS 759. 

Wis.—Pettigrew v. Evansville, 25 
Wis. 223, 3 AmR 50. ; 

[a] Facts held not to warrant re- 
lief.—(1) Shaw v. Sebastopol, 159 
Cal. 623, 115 P 213. ¢€2) Where a mu- 
nicipality placed an iron grate over 
the entrance to a sewer, and in times 
of unusual floods or storms, refuse 
gathered upon the grate so as to 
obstruct the passage of water, where- 
by plaintiff's premises were flooded, 
an injunction to restrain the main- 
tenance of the grate will be denied 
where, in case the grate is removed, 
it would leave an open hole from 
the surface of the street into the 
sewer, which would endanger the 
safety of the traveling public. Paine 
v. Delhi, 
5 ERA) 797. 

Remedy against individuals or pri- 
vate corporations see Waters [40 Cyc 


656]. 

17. Ga.—Rentz v. Roach, 154 Ga. 
491, 115 SE 94. 

Iowa.—Molden v. Batavia, 200 NW 
183. 


Ky.—Princeton v. Pool, 171 Ky. 
638, 188 SW 758 [reh den 174 Ky. 
185,.191 SW 865]. 


Mich.—Onen v. Herkimer, 172 
Mich. 593, 1388 NW 198. 

Minn.—Nienow v. Mapleton, 144 
Minn. 60,. 174 NW 517; Joyce  v. 
Janesville, 182 Minn. 121, 155 NW 
1067, LRA1916D 426. 

N. Y.—New York Cent., ete., R. 
Co. v. Rochester, 127 N. Y. 591, 28 
NE 416. 

Or:—Ul men vw... Mt. “Angel; o7e7Or: 


547, 112 P 529, 36 LRANS 140. 

Tex.—Pittshurg v. Smith, (Civ. A.) 
23 Ons WV edie 

Wis.—Carthew v. Platteville, 163 
Wiss 226,557 NW KOse i Johnigesv. 
Platteville, 163 Wis. 219, 157 NW 
761; Carthew v. Platteville, 157 Wis. 
322, 147 NW 3875: 

[a] Nuisance not shown.—Sam- 
mons v. Westbrook, 145 Minn, 296, 
176 NW 991. 

18. Ark.—Siloam Springs Sewer- 


age Dist. No. 1 v. Black, 141 Ark. 
550,217 SW 8138; Jones v. Rogers 
Sewer Impr. Dist. No. 3, 119 Ark. 


166, 177 SW 888. 


Cal.—Peo. v. Reedley, 66 Cal. A. 
409, 226 P 408. ; 
Conn.—Morgan v. Danbury, 67 


Conn, 484, 35 A 499. 

Ga.—Elberton v. Auld, 150 Ga. 666, 
104 SE 640. 

Ill.— Kewanee v. Otley, 204 Ill. 402, 
68 NE 388. 

Mich.—Atty.-Gen. v. Grand Rapids, 
175 Mich, 503, 141 NW 890, 50 LRANS 
473, AnnCasl19138A 968. 

- N. J.—Doremus v. Paterson, 73 N. 
J. 


Eq. 474, 69 A 225. 
. Y.—Chapman v. Rochester, 110 
N. Y. 278, 18 NE 88, 6 AmSR 366, 1 


116_N. Y. 224, 22 NE 405,}. 
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[§ 


erty,!7 or into a natural watercourse so as to pollute 
it,8 the continuance of such nuisance may be en- 
joined, especially where the nuiSance results from 
the avoidable manner in which the sewerage system 
is maintained and operated.’® 

Mandatory injunction. 
constructs a house drainage sewer so that at flood 
times surface water enters it and floods the cellar 
of property drained, the owner of the property is 
entitled to a mandatory injunction requiring the 
municipality. to cover or reconstruct manholes suf- 
ficiently to exclude surface water.*° 
been. held that in abating a nuisance caused by a 


Where a municipality 


But it has 


LRA 296; Luther v. Batavia, 169 App. 
Div. 71, 154 NYS 784; Butler v. White 
Plains, 59 App. Div. 30, 69 NYS 193;, 
Moody v. Saratoga Springs, 17 App. 
Div. 207, 45 NYS 365 [aff 163 N. 7X. 
581 mem, 57 NE 1118 mem]; Schriver 
v. Johnstown, 71 Hun 232, 24 NYS 
1083 [aff 148 N. Y. 758 mem, 43 NE 
989 mem]; Morgan v. Binghamton, 32 
Hun 602 [rev on other grounds 102 
Ni YY? 500, 7 - NE 4249:% Fonda’ \v-: 
Sharon Springs, 70 Misc. 101, 128 
NYS 147; Lawatsch v. Kingston, 68 
Mise. 236, 124 NYS 578; Sammons v. 
Gloversville, 34 Misc. 459, 70 NYS 
284 [aff 67 App. Div. 628 mem, 74 
NYS 1145 mem (aff 175 N. Y. 346, 67 
NE 622)]. See also Bailey v. New 
York, 38 Misc. 641, 78 NYS 201 (dis- 
charge of Sewage into bay injuring 
oyster beds). 

N. C.—North Carolina Bd. of 
Health v. Louisburg, 173 N. C. 250, 
91 SE 1019; Quickel v. Gastonia, 171 
N. C. 404, 88 SE 754. , 

Oh.—Standard Bag, etc. Co. v. 
Cleveland, 25 Oh. Cir. Ct. 380. 

Pa.—Tyler Tube, etc., Co. v. Wash- 
ington Borough, 31 PittshLegJNS 
363, 14 YorkLegRec 205. 

Tex.—Pittsburg v. Smith, (Civ. A.) 
230 SW 1113; Cardwell v. Austin, 
(Civ. A.) 168 SW 3885. 

Wis.—Mitchell Realty Co. v. West 
Allis, 184 Wis. 352, 199 NW 390; 
Winchell v. Waukesha, 110 Wis, 101, 
85 NW 668, 84 AmSR 902. 

Eng.—Goldsmid v. Tunbridge Wells 
Impr. Comrs.; Iu. R.. 1. Ch. (349: 

[a] Nuisance not shown.—Peo. v. 
Reedley, 66 Cal. A. 409, 226 P 408 
(where sewage so treated before dis- 
charge as to render it harmless). 

[b] Pleading held insufficient.— 
An amended petition in a suit to en- 
join a city’s pollution of a stream, 
alleging that by its sewenage system 
the Sewage drained into septic tanks 
and thence into a branch, which 
further down passed through plain- 
tiff’s land near her residence, con- 
taminating the branch and causing 
foul and poisoinous gases, disagree- 
able and injurious to health, that 
such system was not properly con- 
structed, without alleging how the 
tank is constructed, except that it 
failed in its purpose, and construed 
strongly against the pleader, did not 
point out any specific defect in the 
system, and was demurrable. Laugh- 
ridge v. City of Dalton, 150 Ga. 562, 
104 SE 427. 

[ec] Questions for jury.—In action 
to restrain city from washing filth 
into stream flowing through plain- 
tiff’'s lot, whether extension of sew- 
erage system to carry matter under- 
ground beyond plaintiff's lot is rea- 
sonable, and whether there is a nui- 
sance to plaintiff without it, are 
questions for jury. Quickel v. Gas- 
tonia, 171 N. C. 404, 88 SH 754. 

Remedy against individuals or pri- 
Me corporations see Waters [40 Cye 

19. Princeton v, Pool, 171 Ky. 638, 
188 SW 758 [reh den 174 Ky. 185, 191 
SW 865]. é . 

20. William P. Greiner Bldg. Corp. 
v. Cheektowaga, 181 NYS 759. 

Mandator injunctions generally 
see Injunctions §§ 4-7%. 


For later cases, developments and changes in.the law see cumulative Annotations, same title, page and note number, 


v 


§§ 1918-1920] 


municipal drainage system, the court has no au- 
thority to. dictate the character, size, and location 
of drains to be constructed.*? 

Suspension of injunction.22 Where a munici- 
pality is endeavoring to remove or obviate the ob- 
jections to a sewer, it is proper to suspend the in- 
junction for a reasonable time,?* and to provide 
that the municipality shall in the meantime pay the 
injured landowner the damages sustained by him 
during such period of suspension.** 

[§ 1919] (2) Persons Entitled to Relief. A per- 
son whose property is injured by the maintenance 


of a private nuisance may sue to enjoin or abate - 


it;?> but in the case of a public nuisance a private 
person cannot bring suit for injunction or abate- 
ment unless he shows special injury distinct from 
that sustained by the public at large.?° 

Suit by adjoining municipality. A municipality 
having a legal right to open, grade, and improve 
its streets within a drainage area,’ and. the owners 
of abutting property having a right to erect build- 
ing thereon, fill up depressions therein, and change 
the grades to conform with the changed grades of 
the streets,?> damage to an adjoining municipality 
on account of increasing the quantity and velocity 
of surface waters drained into its streets is damnum 
absque injuria, which such adjoining municipality 
eannot restrain.?® But it has been held that, where 
a city lawfully aequires land in an adjoining town 
and opens ditches thereon to carry off the city 
drainage, into which ditches the sewage is dis- 
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charged and carried over the town lands into a 
creek, creating a nuisance in the town dangerous 
to publie health, the town board of health may re- 
strain the city from so discharging its sewage.*® 

Suit by attorney-general. The attorney-general 
has no standing, on his own motion, to maintain a 
suit to enjoin a municipality from discharging sew- 
age into a stream, in the absence of a showing 
that it will create a public nuisance.*t Where such 
pollution constitutes a private nuisance, the attor- 
ney-general cannot maintain the suit, notwithstand- 
ing a statute empowering him to compel the mu- 
nicipality to comply with an order of the state de- 
partment of health to eliminate deleterious matter 
by filtration.** But where a public nuisance is cre- 
ated, the attorney-general may sue.*? 

[§ 1920] (8) Matters Affecting Right to Relief— 
(a) Defenses in General. Where a complainant has 
an adequate remedy at law by an action for dam- 
ages, an injunction will be denied.** So an injune- 
tion may be denied where its issuance would 
jeopardize public interest and health,®° as where 
a sewer, constructed without negligence, discharges 
sewage into a watercourse under lawful authority; 
and there is no other natural or reasonably possible 
means of drainage.®® But although injunction is 
denied, the circumstances may be such as to war- 
rant other equitable relief,?’ if the remedy at law 
is inadequate.*® Where it is claimed that a mu- 
nicipality is draining sewage into a stream and 
thereby casting it upon complainant’s land, and 


21. Dallas v. Early, (Tex. Civ. A.) 
281 SW 883, 886. 

“The court below was within its 
power in ordering the abatement of 
the nuisances, but in our opinion it 
went afield in directing appellants to 
accomplish these results by the doing 
of certain acts that required the ex- 
ercise of political or legislative 
power, such as the construction of 
a sewer at a certain location, of a 
named size and grade, the discon- 
tinuance of a certain drain necessi- 
tating a reéstablishment, the removal 
of certain culverts, and obstructions 
from others, and requiring the level- 
ing of a certain drainage ditch even 
with the bottom of another sewer. In 
those respects the court in our opin- 
ion substituted its judgment and dis- 
cretion for that of the city commis- 
sioners, and attempted the exercise 
of political or legislative. powers 
vested exclusively in that governing 
body. The court very properly re- 
quired the abatement of the nuisance, 
and may hold appellants amenable 
for a disobedience of its order, but 
they must be left at liberty, in the 
exercise of the power vested in them, 
to adopt the necessary ways and 
means of accomplishing the desired 


results.”’ Dallas v. Harly, supra. 
22, Generally see Injunctions § 742. 
23. Fonda v. Sharon Springs, 70 
Misc. 101, 128 NYS 147; Bailey v. 


New York, 38 Mise. 641, 78 NYS 210. 

[a] Rule applied—A decree en- 
joining a city from polluting a 
stream by sewage may be suspended 
from operation for one year with 
the right of the court, for suffi- 
cient cause shown, to further post- 
pone operation of the injunction for 
such reasonable time aS may to it 
seem proper, provided relief by the 
city is not had within one year by a 
change of system or by legislation. 
Lawatsch v. Kingston, 68 Misc. 236, 
124 NYS 578. 

24. Fonda v. Sharon Springs, 70 
Mise, 101, 128 NYS 147. 

25. See cases passim supra § 1918. 

26. Molden v. Batavia, (Iowa) 200 
NW 183; Newark Aqueduct Bd. v. 
Passaic, 45 N. J. Hq. 393, 18 A 106 
[aff 46 N. J. Eq. 552, 20.A 54, 22 A 55]; 
Chapman v. Rochester, 110 N. Y. 273, 


18 NE 88, 6 AmSR 366, 1 LRA. 296. 

[a] The water of the Passaic 
River, where the tide ebbs and flows, 
belongs to the state, for uses com- 
mon to all its citizens; and the city 
of Newark has no such special rights 
in that water, either by reason of 
its riparian ownership on the river, 
or by grant from the state, as to 
enable it to show an injury, distinct 
from that which will be suffered by 
the other inhabitants of the state, 
to authorize it to maintain its in- 
dividual suit to restrain the pollu- 
tion of the Passaic River by the dis- 
charge of the sewers of a town situ- 
ated higher up the stream. Newark 
Aqueduct Bd. v. Passaic, 45 N. J. Eq. 
398, 18 A 106 [aff 46 N. J. Ha. 552, 
20 A 54, 22 A 55]. 

{b] Evidence held to show spe- 
cial injury.—Molden v. Batavia, 
(lowa) 200 NW 183. 

Generally see Nuisances [29 Cyc 
1210]. 

27. Bridgewater Borough v. Bea- 
ver Borough, 269 Pa. 27, 112 A 232. 
See also supra § 19038. 

28. Bridgewater Borough v. Beaver 
Borough, supra. 

29. Bridgewater Borough v. Beaver 
Borough, supra. 

30. Gould vy. Rochester, 105 N. Y. 
46, 12 NE 275. 

31. Atty.-Gen. v. Howell, 231 Mich. 
401, 204 NW 91. 

22. Atty.-Gen. v. Howell, supra. 

33. <Atty.-Gen. v. Grand Rapids, 
175 Mich. 503, 141 NW 890,50 LRANS 
473, AnnCas1913A 968. 

34. Horine v. People’s Sewer Co., 
200 Mo. A. 233, 204 SW 735; Cardwell 
v. Austin, (Tex. Civ. A.) 168 SW 885. 

[a] Dlustration.—Where a method 
can be adopted by which sewage of 
a city may be purified and dis- 
charged practically free from odor, 
or where the odor will not interfere 
with the comfortable use and enjoy- 
ment by an individual of his home, 
and where the effluent will not so 
contaminate a stream as to render it 
unfit for drinking water for stock, 
the mere fact that the proximity of 
a septic tank to the residence of an 
individual will produce a degree of 
mental annoyance or tend to lessen 
the value of his property .does not 


justify an injunction to restrain the 
establishment and operation of the 
tank, for the individual may be com- 
pensated in money for the damages 
sustained. Cardwell v. Austin, (Tex. 
Civ. A.) 168 SW 385. ; 

Adequate remedy at law as defense 
to suit for injunction generally see 
Injunctions §§ 37—45, 

35. New Jersey Cent. R. Co. v. 
Jersey City, 92 N: J. Ha: 100, 111 A 
645 [aff 93 N. J. Eq. 207, 115 A 925]; 
Simmons vy. Paterson, 60 N. J. Kq. 
385,45 A 995, 83 AmSR 642, 48 LRA 
717; Standard Bag, etc., Co. v. Cleve- 
land, 25 Oh. Cir. Ct. 380. 

Injury or inconvenience to public 
as defense to suit for injunction gen- 
erally see Injunctions § 66. 
boy teh te eae v. Hagen, 153 Ind. 

‘ 1 1 , 14 AmSR 
LRA 707. Torte 

37. New Jersey Cent. R. Co. vy. 
Jersey City, 92 N. J. Ea. 100, 17174 
645. [are 193 Ne JEG: 207, tas A 925]. 

fa] For example, where a city 
failed to complete its contract with 
a railroad company to extend a sewer 
the proper relief from the resulting 
nuisance is to require specific per- 
formance of the contract by construc- 
tion of sewer to its outlet, where the 
only other alternative is to enjoin 
the city’s use of the sewer to the 
injury of the public interest and 
health. New Jersey Cent. R. Co. vy. 
Jersey City, S202No i Jin Ligh OO dade 
645 [aff 93 N. J. Eq. 207, 115 A 925]. 

38. New Jersey Cent. R. Co. v 
Jersey City, supra. ; 

[a] Remedy at law held inade- 
quate.—Where complainant railroad 
company performed its part of a con- 
tract granting defendant city val- 
uable easement for sewer purposes 
and the latter refused to perform its 
part by completing the outlet of @ 
sewer, complainant had a right to 
equitable relief from the nuisance 
resulting from emptying the sew- 
age onto complainant’s land, as legal 
remedies are inadequate, and, the 
nuisance being continuing, there 
would be no end to successive actions 
at law for damages. New Jersey 
Cent. R. Co. v. Jersey City, 92 N. J. 
Bg. 100 tT A. 6460 [att 93) Ned... Ed. 
207, 115 A925], 
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defendant contends that it is only surface water, 
injunction will not be granted, no nuisance being 
established by a judgment at law, unless the alle- 
gations of the bill are established by clear and 
satisfactory evidence.*® An amended answer in a 
suit to abate a nuisance and for damages, alleging 
that defendant had abated the nuisance since the 
commencement of the suit, presents a defense to the 
injunction sought.t° The pollution of a stream by 
a municipality may be enjoined although sewage 
from other sources contributed to the injury.** 

Attempt to remedy situation. Where a munici- 
pality turns surface water into a natural water- 
course passing through plaintiff’s lands and permits 
sewage to be drained into the watercourse, an in- 
junction pendente lite will not be awarded where 
the surface drainage is not overtaxing the stream 
and the municipality has nearly completed a sewer 
system which will prevent the drainage of sewage 
into the watercourse.*? : 

Prescription does not run against the right of a 
landowner specially injured to enjoin the mainte- 
nance of a public nuisance caused by the discharge 
of sewage into a stream,** nor against the right 
of the state to protect the public health by pre- 
venting municipalities from discharging sewage 
into public waters.*4 The right to maintain a pri- 
vate nuisance may be acquired by prescription,*® 
but such right is limited to the actual adverse use 
at the time the period of prescription commenced.*® 

In a suit by the state department of health to 
enjoin a municipality from polluting the waters of 
the state and to compel it to provide a proper 
means for disposal of its sewage, it is no defense 
that the bonded indebtedness of the municipality 
already equals the statutory limit.‘ 

A judgment at law for damages is not a bar to 
a suit to enjoin a nuisance caused by the pollution 
to a natural stream by the discharge of sewage 
from municipal sewers.*® 

[§ 1921] (b) Anticipated Injury.*® A court of 
equity will not enjoin the use of a carefully planned 
system of sewerage merely because at an indefinite 


g9.. Crane v. Roselle, 236 Ill. 97, 
86 NE 181. 


47. 
40. Princeton v. Pool, 171 Ky. 638, ; 


MUNICIPAL CORPQRATIONS 


Mass. 509, 21 NE 872. 
State Health Dept. v. North 
Wildwood, 95 N. J. Eq. 442, 122 A 


YS SY) Oe ea gs 


[§§ 1920-1922 


future time consequential damages may result to 
complainant.®°° So anticipated injury from the di- 
version of waters by a proposed improvement will 
not be enjoined except on a clear showing that such 
diversion will materially increase the flow of’ the 
water to complainant’s substantial injury.®+ Like- 
wise, the apprehended pollution of a stream by a 
public sewer in the future, but of which there is 
no immediate danger and which may never occur, 
affords no ground for an injunction to restrain the 
construction or operation of the sewer.°? On the 
other hand, where the discharge of sewage into 


-a stream does not create a nuisance causing present 


injury to plaintiff’s property, but, from the nature 
of the case, the continuance of the discharge will 
result in such nuisance, an injunction may be 
granted.°? And where a municipality deliberately 
enters upon a scheme of drainage in pursuance of 
which it will collect water from a large area and 
by artificial means cast it upon private property 
where it would not otherwise flow, a wrong is threat- 
ened, the commission of which equity will restrain.*# 
. [§ 1922] (c) HEstoppel. One who has thwarted 
the efforts of a municipality, by proper means, to 
prevent injury cannot obtain relief by injunction.®® 
So one who, as a municipal officer, actively engages 
in the construction of a waterworks system which 
diverts water upon the land of an individual cannot, 
on subsequently purchasing the land with knowl- 
edge of the diversion, sue the municipality to en- 
join the same.°® On the other hand the acquiescence 
of a property owner in the proceedings of a mu- 
nicipality in carrying out a sewerage system result- 
ing in the pollution of a stream and the deposit 
of sewage on his property will not estop him from 
enjoining the same, in the absence of evidence that 
he encouraged the adoption of the system or by 
word or deed induced the authorities so to direct 
the sewers that the flow from them should reach 
his premises.°’ The fact that a lower riparian owner 
who is injured by the discharge of the. sewage 
of a city into a stream owns property in the city 
which, pursuant to its ordinance, drains into the 


Lb] Rule applied.—A lot owner 
cannot enjoin the construction of a 
sewer for surface water on the 


188 SW 758 [reh den 174 Ky. 185, 191 
SW 865]. 

41. Fonda v. Sharon Springs, 70 
Mise. 101, 128 NYS 147; Lawatsch 
v, Kingston, 68 Misc. 236, 124 NYS 
578. 

42. Penfield v. New York,-115 App. 
Div. 502,,101 NYS 442. 

Suspension of injunction see supra 


§ 1918. 

42. Fonda v. Sharon Springs, 70 
Misc. 101, 128 NYS 147. 

44, Miles City v. State Bd. of 
Health, 39 Mont. 405, 102 P 696, 25 
LRANS. 589: Board of Purification of 
Waters v. East Providence, (R. I.) 
133 A 812. 

45. See supra § 1896; and gen- 


erally Nuisances [29 Cyc 1206]. 


46. Middlesex Co. v. Lowell, 149 
Mass. 509, 21 NE 872. And see supra 
§ 1909. 

[a] Rule applied.—Where a city, 


without acquiring any right to do so 
by eminent domain, constructed a 
sewer which discharged into the 
plaintiff's millpond, and up to thirty 
years afterward the discharge of of- 
fensive matter existed only to a very 
small extent, if at all, but from that 
time it steadily increased, it was 
held that a prescriptive right to dis- 
charge offensive matter into the pond 
bad not been acquired, and that 
plaintiff was entitled to _an injunc- 
tion. Middlesex Co. v. Lowell, 149 


891. 

48. Kewanee v. Otley, 204 Ill. 402, 
68 NE 388. 

[a] ‘When a nuisance is regarded 
as a continuing rather than a perma- 
nent one, judgments at law are held 
to afford compensation only for the 
injury sustained to the time of such 
judgment, and a continuance of the 
nuisaneé is a grievance for which 
subsequent actions may be main- 
tained. . . . But should the injured 
party desire to avoid a multiplicity 
of suits and to have the nuisance 
abated, equity alone affords him an 
adequate remedy.’ Kewanee v. Ot- 
ley, 204 Ill. 402, 411, 68 NE 388. 


pias. Generally see Injunctions §§ 
50. Americus v. Eldridge, 64 Ga. 


524, 527, 37 AmR 89; Morgan v. Bing- 
hamton, 102 N. Y. 500, 7 NE 424. 

[a] Reason for rule—‘‘To sus- 
pend by injunction the legally autho- 
rized acts of a municipal corpora- 
tion upon its public streets, for the 
safe condition of which it is respon- 
sible, by adjacent owners upon an 
apprehension ‘of future injuries, 
would be to allow the judgment of 
these private owners to arrest and 
set aside that of the constituted au- 
thorities charged and entrusted with 
the performance of these especial 
duties.” Americus vy. Eldridge, 64 
Ga. 524, 527, 37 AmR 89. 


ground that ‘the plan proposed is for 
a sewer of inadequate size. Ameri- 
Ses v. Eldridge, 64 Ga. 524, 37 AmR 


51. Thomas v. Grin 
sti 158 Nee innell, 171 Iowa 
- Hutchinson v. Delano, 46 Kan 
345, 26 P 740; Newark Aqueduct Ba. 
v. Passaic, 46 N. J. Eq. 552, 20 A 54 
22 A. 55; Little v. Lenoir, 151 N. @ 
, 66 ; Smith v. Si 
: a7, rae Rae Silverton, 71 
a Where the evidence is con- 
flicting and leaves in doubt the ques- 
tion of Injury to abutting owners 
from the discharge of sewage into 
a stream by a city, it is proper to 
refuse an injunction against the con- 
struction of the sewer and leave 
plaintiffs to their remedy in dam- 


ages. Little v. Lenior,: 
aoe ae nior, 151 N. C. 415, 
53. Goldsmid y. Tunbridge Wells 


Impr. Comrs., L.. R. 1 Ch. 349 
54. Miller v. Morristown, 47 N. J. 
Peas Or = es Ke N. J. Haq. 645, 
5 ; Soule v. Passai 
Hig, 28,20 A 346. PL tor ane 
. ichardson v, B 
Sea eee: ureka, 110 Cal, 
56. Fischer v. Clifton Springs. 12 
NYS 163 [aff 140 App. Diy oie aaa 
125 NYS 1119 mem]. ; 
Pi apman v. Rochester, 110 N 
Yi 278, ISeNE 88, 6 A ‘ 1 
See mSR 366, 1 


ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page andmote number 
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§§ 1922-1925] 


sewers and thus into the stream, does not show such 
contribution on his part to the injury as to deprive 
him of the right to equitable relief.®® 

[§ 1923] (d) Notice.°® A municipality which in- 
vades private property or creates a nuisance thereon 
by defects or obstructions in drains or sewers ¢an- 
not defeat a suit to enjoin or abate the trespass 
or nuisance by showing that it had no notice there- 
of.6° Nor does a charter provision requiring notice 
of defects as a prerequisite to the municipality’s 
lability for damages caused by defects in public 
works apply to an action to abate a nuisance due 
to the flooding of land by a drain.®t 

[§ 1924] b. Against Third Persons. Where a 
property owner discharges sewage from his lot 
into a natural stream, or a drain constructed as a 
substitute therefor, and which was not intended for 
use as a sewer, injunction will le at the suit of a 
person whose property 1s injured by the backing up 
of the sewage and water from such drain.®? So 
where a municipality, without authority, grants a 
license to.an individual to lay a private sewer in 
the street or discharge filth into an open water- 
course, not a public sewer, the person so using the 
sewer cannot resist proceedings to abate or restrain 
a public nuisance resulting therefrom on the ground 
that the act was done under public authority.** 
On the other hand it has been held that the main- 
tenance by a third person of a sewer pipe under 
the street, which does not change the flow of surface 
water as much as an ordinary culvert, is not such 
a violation of the rights of an owner of land flooded 
thereby as entitles him to an injunction.*+ 

[§ 1925] G. Condition or Use of Public Buildings 
and Other Property®*—1. Nature and Grounds of 


58. Platt v. Waterbury, 72 Conn. 


141, 
531, 45 A 154, 77 AmSR 335, 48 LRA 


39 NE 484, 
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45 AmSR 114, 
LRA 260 [aff 53 Ill. A. 189]; Chicago | 


" 
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Liability—a. Governmental or Corporate Purposes 
in General. The distinction between governmental 
and corporate functions and duties, as affecting the 
lability of municipal corporations for torts,®* ap- 
plies generally to injuries resulting from negli- 
gence in the condition or use of municipal prop- 
erty.°7 A municipality is not liable for injuries 
due to the defective condition or negligent main- 
tenance of its lands and other property used for 
governmental purposes,®® such as school buildings,®® 
police or fire stations and apparatus,’° prisons, jails, 
or workhouses,’! and hospitals.7* But as to prem- 
ises and other property which a municipality owns, 
leases, or controls as a private owner for private 
corporate purposes, it is under the same duty as 
other private owners or occupants to use ordinary 
care to keep such property in a reasonably safe con- 
dition’® for persons lawfully using it,“ and is liable 
for injuries caused by the unsafe condition thereof 
where it is chargeable with notice of such condi-: 
tion®® and has a ‘reasonable time in which to make 
them safe.7® This rule applies especially to markets 
and market places,’ plants for providing water’® or 
light,?° and, generally, to parks, playgrounds, publie 
squares, and commons.®® But a municipality is not 
a warrantor of the safe condition of its property,** 
and where it is sought to hold it liable for an injury 
caused by an alleged defect, it must affirmatively 
appear that the municipality has been guilty of 
negligence.S? The municipality is not liable for 
injury on its property which could not have been 
anticipated by an ordinarily prudent person.®? Nor 
is it liable for its failure to do an act in regard 
to the condition of its premises, which, in the ab- 
sence of statute, it is under no duty to do.** 


271! tion which rests alike upon owners of 
land, whether corporations or indi- 


691. 

59. Affecting liability for damages 
from defects or obstructions in 
drains or sewers see supra § i911. 

60. Joyce v.. Janesville, 132 Minn, 
121;°155 NW 1067, LRA1916D 426. 

Want of notice as defense to action 
for damages see supra § 1911. 

61. Dallas v. Early, (Tex. Civ. A.) 


281 SW. 883. 

G2... Mrank’~ Téa, ~ ete, .Co.. Vv. 
schreiber, ‘etc., Co., 20 Oh, A, iis, 
151 NE 801. 


Injunction against individual or 
private corporation for pollution of 
watercourse generally see Waters 
[40 Cyc 602]. 

63. Hutchinson v. Trenton Bd. of 
Health, 39 N. J. Ea. K 

64. Cornet vy. Meckel peel eys etc., 
Co., (Mo. A.) 187 SW 622. 

Injunction against individual or 
private corporation for discharge of 
surface water generally see Waters 
[40 Cyc 656]. 

65. Sewers and drains see supra 
§§ 1886-1924. 

Streets and other public ways see 
supra §§ 1755-1885. 

66. See supra § 1701 et seq. 

67. See cases infra this section; 
and §§ 1926-1951. 

68. Davis v. Rockport, 213 Mass. 
279, 100 NE 612, 43 LRANS 1139; 
Thomas v. Kennett, (Mo. A.) 178 SW 
254; Wilks v. Caruthersville, 162 Mo. 
A. 492, 142 SW 800; Moulton v. Far- 
go, 39 N. D. 502, 167 NW 717, LRA 
foisD 1108; Radford v. Clark, 113 
Nice pe gi SY) a 3 SE 571, 38 tae 281. 

69. See infra § 193 


70. See infra § i932, 

71. See infra § 19383. 

72. See infra § 1934. 

73. U. S.—Winona vy. Botzet, 169 
Fed. 221, 94 CCA 563, 23 LRANS 
204. 

Dy: roan v. District of Colum- 
bia, 16 App. 


23. 
Tll.— Pekin a McMahon, 154 Ill. 


v. Dermody, 61 Ill. 431. 

Ky.—Flutmus v. Newport, 175 Ky. 
817, 194 SW 1039. 

Mass.—Davis v. Rockport, 213 
Mass. 279, 100 NE 612, 48 LRANS 
1139; Johnson v. Somerville, 195 
Mass. 370, 81 NE 268, 10 LRANS 
715; Worden vy. New Bedford, 131 
Mass. 238, 41 AmR 185; Oliver v. 
Worcester, 102 Mass. 489, 3 AmR 
485. 

Mo.—Carrington v. St. Louis, 89 
Mo. 208, 1 SW 240, 58 AmR 108; 
Whitfield v. Carrollton, 50 Mo, A. 
98. 

N. Y.—McPherson vy, New York, 204 
N. Y. 430, 97 NE 876; Pitman v, New 


York, 141 App.. Div. 670, 125 NYS 
941; Vincent v. Brooklyn, 31 Hun 
122; Roberton v. New York, 7 Misc. 


645, 28 NYS 18 [aff 149 N. Y. 609 
mem, 44 NE 1128 mem]; Van Wert 
v. Brooklyn, 28 HowPr 451; Bailey 
Vv. New | Mork, 3° Hull’ 5315.38 .AmD' 
669 [aff 2 Den. 433]. 

Okl.—Shawnee vy. Roush, 101 Okl. 
60, 223 P 354; Shawnee v. Drake, 69 
Ok 209 lit Pe 2 ° 

Pa.—Kies v. Hrie, 169 Pa. 598, 32 
A 621; Briegle v. Philadelphia, 135 
Pa, 451, 19 A 1038, 20 AmSR 885; 
Allentown v. Kramer, 73 Pa. 406. 

Vt.—Wilkins y. Rutland, 61 Vt. 
336; 1% A. 735. . 

Wis.—Mulecairns y. Janesville, 67 
Wis. 24, 29 NW 565. 

Man.—Arder vy. Winnipeg, 24 Man. 
727, 7 WestWkly 294 [dism app 6 
WestWkly 1127]. 

[a] As a mere owner of property 
a municipal corporation will be amen- 
able to the law in respect of its 
proper use. Brower v. New York, 3 
Barb. (N. Y.) 254, 258 (where it was 
said: “As a lawgiver, a municipal 
corporation is irresponsible, and the 
court cannot interfere with its police 
regulations, which are ordained as 
laws for the observance of the citi- 
gen. But it can enforce the obliga- 


viduals, so to use their property, as 
that adjacent proprietors shall be 
rendered secure in the enjoyment of 
their estates’). 

Liability of private owner see Neg- 
ligence [29 Cyc 459 et seq]. 

74. Liability to: 

Invitees see infra § 1927. 
Licensees see infra § 1927.: 
Trespassers see infra § 1926. 

75. ‘Chicago v.> Smith,’ 95.111) -A, 
335 (holding a city chargeable with 
notice of the unsafe condition of an 
arch constructed under the super- 
vision of the commissioner of public 


works); Pitman v. New York, 141 
App. Div. 670, 125 NYS 941. 
Fhe Chicago v. O’Brennan, 65 Ill. 

77. See infra 8 1940. 

78 See infra § 1948. 

79. See infra §§ 1950, 1951. 

80. See infra §§ 1936-1938. 

81. See cases infra note 82. 

82. Flori v. St. Louis, 69 Mo. 341, 
33 AmR 504; Danaher vy. Brooklyn, 
119 N. Y. 241, 23 NE 745, 7 LRA 592; 


Dubois v. Kingston, 102 N. ve 219, 
6 NE 273, 55 AmR 804; Seaman v. 
New York, SiO Nin, Yoeo. Os 36 AmR 612. 

83. McPherson v. New York, 204 
N. Y. 430, 97 NE 876. 

84, Albany Ve Cundiff, 2 Now YoobGb 
[rev 2 Barb. 190]; Ewen v. Phila- 
delphia, 194 Pa, 548, 45 A 3389, 75 
AmSR 712. 

[a] Dlustration.—Where a _ river 
flowing through a park has been 
made a Slack-water navigation by a 
corporation authorized by _ statute, 
with power to erect dams and locks, 
a city in which is vested title to the 
park has no duty in the absence of a 
statutory requirement to maintain 
safeguards above a dam erected by 
such corporation within the park 
limits to prevent boats from drift- 
ing over the dam. Ewen y. Phila- 
delphia, 194 Pa. 548, 45 A 38389, 75 
AmSR 712. 
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Income or profit derived from property.®° A mu- 
nicipal corporation holding property for profit, or 
deriving an income therefrom, is liable for negli- 
gence in the management of the property to the 


same extent that individuals and 


rations are liable,®* and even though the municipal- 
ity derives no income or profit it will be liable if 
such property is in fact held or used for private 


corporate purposes.** 


Intention to sell property. Property held by a 
municipality in its public governmental capacity 
does not become property held in a private cor- 


porate capacity merely because of 


sell the property, so as to create a liability for 


negligence in respect thereto.®® 


Legal title to premises without control. Although 
a municipal corporation may hold the legal title 


to premises, yet if it has not the 


of enjoyment or control, or even the right to make 
repairs, it is not lable for its defective condition,®? 
nor is it liable for injuries from the neghgent use 
of personal property on its land, not constituting 
a nuisance, where it does not own such personal 


property-°° 


Occupation of lands under license. 


85. Cross references: | 
Generally see supra § 1705. 
Buildings generally see infra § 1930. 
Ferries see infra § 1946. 

DIS DUNE plants see infra §§ 1950, 


Markets see infra § 1940. 
Water plants see infra § 1948. 
Wharves and docks see infra §§ 
1942-1944, 
86. U. S.—Guthrie v. Philadelphia, 
73 Fed. 688. 


Ala.—Bessemer v. Whaley, 8 Ala. 
A. 523; 62S 473. 

Ga.—Savannah v. Collens, 38 Ga. 
334, 95 AmD 398. 

Me.—Libby v. Portland, 105 Me. 


370, 74 A 805, 26 LRANS 141, 18 
AnnCas 547; Moulton v. Scarborough, 
71 Me. 267, 36 AmR 308. 

Mass.—Neff v. Wellesley, 148 Mass. 
487, 20 NE 111, 2 LRA 500; Oliver 
oF Worcester, 102 Mass. 489, 3 AmR 
485 


abe e 
Mo. A. 1, 163° SW 574; Whitfield v. 
Carrollton, 50 Mo. A. 98. 

N. H.—Clark v. Manchester, 62 N. 
TOT he 

N. Y.—Dilluvio v. New York, 73 
Mise, 122, 132, NYS 531. 

N. C.—Terrell v. Washington, 158 
N. C. 281, 73 SE 888; Harrington’ v. 
Wadesboro, 153 N. C. 437, 69 SE 399. 
ee cogs ne v. Philadelphia, 105 Pa. 

Tenn.—Memphis v. Kimborough, 12 
Heisk, 133. 


Mo.—Asher v. Independence, 


Tex.—Greenville v. Branch, (Civ. 
A.) 152 SW 478. 
Va.—Norfolk v. Anthony, 117 Va. 


777, 86 SE 68. 

Wash.—Tobin v. Seattle, 127 Wash. 
664, 221 P 583. 

“A town or city holding and deal- 
ing with property as its own, not in 
the discharge of a public duty, nor 
for the direct or immediate use of 
the. public, but for its own benefit by 
receiving the rents or otherwise in 
the same way as a private owner 
might, is liable to the same extent 
as he would be for negligence in the 
management or use of such property 
to the injury of others.” Whitfield 
v. Carrollton, 50 Mo. A. 98, 101. 

87. Chafor v. Long Beach, 174 Cal. 
478, 163 P 670, AnnCas1918D 106, 
LRA1917E 685; Roth v. District of 
Columbia, 16 App. (D. C.) 323; Ole- 
siewicz v. Camden, 100 N. J. L. 336, 
126 A 3817; Arder v. Winnipeg, 24 
Man, 727, 7 WestWkly 294 [dism app 


6 WestWkly 1127]. See also cases 
supra note 73. 


Tor later cases, developments and changes in 


MUNICIPAL CORPORATIONS + 


business corpo- 
Nuisances. 


an intention to 


nicipality receives a license to occupy lands for the 
use of the public, it is not liable for injuries due 
to the negligence of its officers and employees while 
engaged in the improvement of the land. for the 
public benefit.%* 
The . ‘ep fi 

tions for creating, or permitting to remain, nui- 
sances on its premises has already been discussed.°” 
[§ 1926] b. Liability to Trespassers. A I 
pality is not required to keep its premises In a 
safe condition for the benefit of trespassers, idlers, 
bare licensees, or others who go upon the premises 
without invitation either express or implied and 
merely to seek their own pleasure or gratify their 


liability of municipal corpora- 


A munici- 


own curiosity; and in this respect it is not lable 


ordinary rights 


for resulting injuries,®® unless its negligence is of 
so gross a character as to amount to a wanton 
infliction of injury;°4 and this rule applies to per- 
sons on municipal property which, although ac- 
quired for a definite public purpose, has not yet 
been improved for such purpose and is used, if at 
all, by mere sufferance.®® ; 

Injury to children.°® 


The rule of nonliability 


above stated®? has been held in some jurisdictions 


Where a mu- 


[a] Asphalt plant.—A city which 
owned and conducted an asphalt 
plant and performed work for pri- 
vate persons and corporations in ad- 
dition to its own asphalt work, in 
order that the work might be done 
better and cheaper than by letting it 
out, was liable for injuries caused by 
negligence in the operation thereof, 
although the plant was not operated 
for profit. . Olesiewicz v. Camden, 100 
IN J eco One Oreks wots 

88. Stockwell v. Rutland, 75 Vt. 
76, 538 A 132. 

1 De AN 


89. El Paso v. Causey, 
531; Terry’ v. New: York, 21. (N.° Y. 
Super. 504. 

90. Palmer v. St. Albans, 60 Vt. 
427, 138 A 569,°6 AmSR 125. 

91. Russell v. Tacoma, 8 Wash. 
156, 35 P 605, 40 AmSR 895. 

92. See supra § 1734. 

93. Ga.—Bynum v. Savannah, 33 
Ga. A. 502, 126 SE. 857. 

Ill.— Pekin v. McMahon; 154 MIil. 


141, 39 NE 484, 45 AmSR 114, 27 LRA 
206 ‘Laff, 53 °Tll. A. 189]. 


Md.—Baltimore v. De Palma, 137 
Md. 179,112 A 277. 
Mass.—Sheehan v. Boston, 171 


Mass. 296, 50 NE 543. 
N. H.—Clark v. Manchester, 62 N. 
190 


1 OS Terle 

N. Y.—Birch v. New York, N. 
Y..397, 88 NE 51, 18 LRANS 595. 

Pa.—Burton v. Philadelphia, 23 Pa. 
Dist, 1058. : 

Tenn.—Williams v. Nashville, 106 
Tenn. 533, 68 SW. 231. 

vVt.—Coburn v. Swanton, 94 Vt. 168, 
109 A 854. 

[a] Trespasser in park.—Where a 
city ordinance forbids walking on 
the grass in a public park and the 
public is warned by signs to keep off 
it, the city is not liable to per- 
son injured by falling into a trench, 
while walking on the grass, knowing 
that it was forbidden, although there 
were movable seats on the grass. 
Sheehan yv. Boston, 171 Mass. 296, 50 
NE 543. 

[b] Trespasser on wharf or pier. 
—(1) One coming on municipal 
wharf maintained for restricted use 
and aS a place of business only, to 
satisfy his own curiosity in observ- 
ing ships, was not there as matter of 
right as an invitee, but was a mere 
trespasser or licensee. Bynum v. 
Savannah, 33 Ga. A. 502, 126 SE 867. 
(2) Proclamation by the mayor, de- 
elaring the day on. which plaintiff 
was injured on a wharf maintained 
for restricted use and place of busi- 


to apply to children.°® Thus it has been held that 


ness only a holiday to welcome re- 
turning overseas soldiers, and an in- 
vitation to the public generally to 
participate in the welcome, was not 
an invitation to plaintiff to place 
himself on the wharf to observe the 
demonstration. Bynum vy. Savannah, 
Supra. (3) The mere fact that the 
city owned a pier did not make it a 
public “highway,” to the use of the 
publie generally as a highway, and 
the general public did not in fact 
use it. as such. Baltimore v. De 
Palma, 137 Md. 179, 112 A 277. (4) 
Where the city devoted a pier owned 
by it to the exclusive use of lumber 
merchants and other merchants as 
a place to unload and store their 
lumber or cargoes, and restricted its 
use to them and those having busi- 
ness dealings with them, the liability 
of the city and a lumber merchant 
leasing space on the pier for negli- 
gence was limited to those rightfully 
on the pier. Baltimore vy. De Palma, 
supra. 

Liability of private owners to tres- 
passers see Negligence [29 Cyc 442]. 

94 Bynum v. Savannah, 33 Ga. A. 
502, 126 SE 857; Clark v. Manchester, 
62 N. HM. 577. 

95. Birch v. New York, 190 N. Y. 
397, 83 NE 51, 18 LRANS 595, 

[a] Where a pier is acquired for 
public purposes, the municipality is 
not liable for injury, due to its de- 
fective. condition, to persons using 
such pier before it has been improved 
and dedicated to the purpose for 
which it was acquired. Birch v. New 
York, 190 N.Y. 897,) Sa NEN oe yo 
LRANS 595. 

Injury to children see infra this 
section. 

96. Children as trespassers gen- 
erally see Negligence [29 Cyc 445]. 

97. See supra text and note 93. 


98. Baltimore v. De Palma, 137 
Md: .L79,<1120 A> 227) Clark “vWoeMian= 
chester, . 62 Ni H.5773-Coburn® +y. 


Swanton, 94 Vt. 168, 109 A 854; Ver- 
dun" vy. Leeman, ) L1923)> Gari sSaces 
177,° [1925] 2 DomlL 448. And see 
infra text and notes 99-2. 

[a] MDlustration.—Where a_ city 
devoted a pier owned by it to the 
use of lumber merchants and other 
merchants as a place to unload and 
store lumber and cargoes of goods, 
and boys were expressly prohibited 
from going on the pier, and were 
repeatedly driven off and arrested 
for violating such regulation, there 
was no implied invitation to the pub- 
lic, or to plaintiff, a Poy ten years 


the law See cumulative Annotations, same title, page and note number, 


§§ 1926-1928] 


a municipality is not liable for the death of a child 
playing on municipal premises which have not been 
designated as a publie playground,®® unless such 
premises are so maintained as to create a nuisance;! 
and @n the same principle, a municipality has been 
held not lable for the death of a child at a bathing 
beach prior to the opening of the beach for public 
use. But in other jurisdictions it has been held 
that, where a municipality allows to exist on its 
premises a place or instrumentality of a character 
attractive to children of tender years, incapable 
of exercising ordinary care, it is its duty to use 
reasonable care to protect them from injury, and 
for its failure to do so it will be liable,® if it had 
notice of the dangerous condition But the mu- 
nicipality will not be lable if it had no notice of 
the danger or that children were likely to be at- 
tracted there to their peril.® 

[§ 1927] c. Liability to Licensees and Invitees. 
The general rule that the owner of premises owes 
to a mere licensee no duty as to the condition of 
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the premises, except that he must not wantonly or 
willfully cause him harm,® applies where such owner 
is a municipal corporation.’ So where a munici- 
pality, without compensation, permits a private 
association to use a municipal building for exhibi- 
tion purposes, its liability to the association is that 
of a licensor to a licensee;*® the latter takes the 
premises as he finds them,? and an employee of the 
licensee stands in no better position.° 

Invitees. The rule that the owner of premises, 
who induces others to come upon them by invita- 
tion, express or implied, owes them the duty of 
exercising ordinary care to keep the premises in a 
reasonably safe condition't applies to premises 
owned by a municipal corporation in its private 
corporate capacity.’* An employee of a contractor 
to repair machinery in municipal waterworks is not 
a mere licensee when on the premises, but is an 
invitee within such rule.'® 

[§ 1928] d. Liability for Acts of Third Persons.** 
A city is liable, as a private proprietor, for a nui- 


old, to go on the pier, although per-| him the consequences of his trespass 


sons other than merchants and those 
having business with them, from 
curiosity or other motives, visited 
the pier with the knowledge of the 
eity officials. Baltimore v. De Palma, 
137 Md. 179, 112-A 277. 

99. Hageage y. District of Colum- 


bia, 42 App. (D. C.) 109. 

1. Hageage v. District of Colum- 
bia, supra. 

[a] No concealed dangers, 


amounting to a nuisance, are involved 
in uneven, declivitous ground lead- 
ing to the top of a high retaining 
wall, or in the fact that the wall is 
unguarded, so as to render the mu- 
nicipality, as owner of the ground, 
liable, where it has not designated it 
as a public playground, for the death 
of a child caused by falling down 
the declivity and over the wall, while 
at play thereon in accordance with 
the custom of the children of the 
neighborhood. Hageage v. District 
of Columbia, 42 App. (D. C.) 109. 

Liability for creating or permitting 
nuisances generally see supra § 1734. 

2 McGraw vy. District of Colum- 
bia, 3 App. (D. C.) 405, 25 LRA 691. 

g. Ill—Pekin v. McMahon, 154 Ill. 
141. 39 NE 484, 45 AmSR 114, 27 
LRA. 206 [aff 53 Ill. A. 189]. 


Ind.—Indianapolis v. Williams, 58 
Ind. A. 447, 108 NE 387. 

Kan.—Roman vy. Leavenworth, 90 
Talon gelas: Pet5 bli 

Mo.—Davonen yv. Kansas City, 308 
Mo. 5138, 273 SW 401, 40 ALR 473. 

Okl.— Altus. v. Millikan, SSO, A, 


223 P 851; Shawnee v. Cheek, 41 Okl. 
227, 137 P 724, 51 LRANS 672, Ann 
Cas1915C 290. 

Wash,—Bjork v. Tacoma, 76 Wash. 
225, 228, 135 P 1005, 48 LRANS 331. 

And see supra § 1734. 

“That the child, a mere baby, was 
a technical trespasser or at most a 
mere licensee is an immaterial cir- 


cumstance. A child, attracted to 
premises open and unguarded in a 
populous neighborhood by things 


maintained thereon enticing to the 
childish curiosity and instincts, is not 
a culpable trespasser in any sound 
sense. This is against the weight 
of authority. when measured in mere 
numbers, which holds the child to 
the rule applied to the adult who, 
when injured while trespassing upon 
the premises of a defendant, can re- 
cover damages only when the injury 
was wanton or was due to reck- 
lessly careless conduct on the de- 
fendant’s part. But, as said by a 
eandid textwriter: ‘This cruel and 
wicked doctrine, unworthy of a civ- 
jlized jurisprudence, puts property 
above humanity, leaves entirely out 
of view the tender years and infirmity 
of understanding of the child, indeed 
his inability to be a trespasser in 
sound legal theory, and visits upon 


just as though he were an adult, and 
exonerates the person or corporation 
upon whose property he is a tres- 
passer from any measure of duty 
towards him which they would not 
owe under the same circumstances 
towards an adult.’ 1 Thompson, Neg- 


ligenee (2d ed.), § 1026.’ Bjork v. 
Tacoma, supra. 
{a] A child under seven years of 


age, or, in the absence of evidence 
of capacity, between seven and four- 
teen years of age, is preSumed to be 
incapable of more than a technical 
trespass so far as affects the duty 
of a municipality in respect to the 
dangerous condition of its premises. 
Shawnee vy. Cheek, 41 Okl. 227, 137 P 
724,51 LRANS 672, AnnCas1915C 290. 

[b] A deep pit in a populous city, 
wherein are water and floating tim- 
bers on which children are in the 
habit of playing, near a driveway 
across lots only partially inclosed, 
will render the city which owned the 
premises liable for the drowning of a 
child playing there, if found by the 
jury so attractive as to entice chil- 
dren into danger, and to suggest the 
probability of an accident. Pekin VA 
McMahon, 154 Ill. 141, 39 NE 484, 45 
oy 114, 27 LRA 206 [aff 53 Ill. 
Asel 

[ec] Warning held insufficient.—A 
mere general warning to a child in- 
jured from the negligent maintenance 
of a smoldering fire at a city dump, 
when given by a private person en- 
gaged in unloading spoiled fruit at 
the dump, will not relieve the city 
from liability, although the child 
received injuries ‘‘at a place where a 
prudent person would not anticipate 
any one would go.” Roman v. Leav- 
enworth, 90 Kan, 379,:133 P 551. 

4. Bjork v. Tacoma, 76 Wash. 225, 
135 P 1005, 48 LRANS 381. 

[a] Evidence that a hole in a 
flume maintained by a city had been 
open continuously for two or three 
weeks before a child fell therein and 
was drowned warranted the jury in 
imputing notice thereof to the city. 
Bjork v. Tacoma, 76 Wash. 225, 135 
P 1005, 48 LRANS 381. 

5. Robinson v. Havelock, 32 Ont. 
L. 25, 7 OntWN 60, 20 DomLR 537. 

6 See Negligence [29 Cyc 449]. 

7. Flutmus v. Newport, 175 Ky. 
817, 194 SW 1039; Durkin v. New 
York, 146 App. Div. 472, 131 NYS 
275; Klein v. Portland, 106 Or. 686, 
213° B 147;-Soulsby v,,’Toronto, 15 
Ont. L. 13, 9 OntWR 871; Moore v. 
Toronto, 26 Ont. 59 note; Schmidt v. 
Berlin, 26 Ont. 54. 

8 Klein v. Portland, 106 Or. 686, 
223 (REL aT: 

' ree of licensees see infra § 
92 


9. Klein v. Portland, 106 Or. 686, 
213 P 147. 


10. Klein yv. Portland, supra. 

[a] Tllustration—Where a mu- 
nicipality permitted a festival .asso- 
ciation to use a municipally owned 
auditorium building for a flower ex- 
hibit without compensation, and the 
association turned the building over 
to a contractor to construct a foun- 
tain therein, and in the work the mu- 
nicipality exercised no supervision, 
the liability of the municipality to an 
employee of the contractor, injured 
while carrying iron pipe through a 
trapdoor, was that of a licensor to 
a licensee, and the municipality owes 
no duty to place the premises in any 
different condition from what they 
were when the building was turned 
over to the association for the pur- 
pose of holding its exhibition, since 
a licensee takes the premises as he 
finds them, and an employee of the 
licensee stands in the latter’s shoes 
and is entitled to no greater consid- 
eration on the part of the licensor. 
Klein v. Portland, 106 Or. 686, 213 P 


See Negligence [29 Cye 453]. 
Chafor v. Long Beach, 174 Cal. 

478, 163 P 670, AnnCas1918D 106, 
LRA1917B 685; Shawnee v. Drake, 69 
Okl. 209, 171 P 727; Norfolk y. An- 
thony, 117 Va. 777, 86 SE 68; Ram- 
irez v. Cheyenne, (Wyo.) 241 P 710, 
715, 42 ALR 245. 

_[a] Rule applied.—(1) Where a 
city makes no provision for the 
maintenance and ornamentation of a 
portion of a street between a paved 
way and a sidewalk which was set 
apart for parking, and property own- 
ers for a number of years mow the 
grass thereon, there is an implied 
invitation to property owners to en- 
ter on the strip for such purposes. 
Shawnee v. Drake, 69 Okl. 209, 171 
P 727. (2) Such invitation includes 
servants of property owners em- 
ployed for a specific purpose. Shaw- 
nee v. Drake, supra. (3) Ine such 
case the city owes to the property 
owner or his servant a duty to exer- 
cise ordinary care to prevent injury. 
Shawnee v. Drake, supra. (4) In- 
jury to travelers from defects or 
obstructions in grass plot between 
sidewalk and curb. See supra §§ 
1772, 1793. 

[b] Where a municipal hall is 
rented to an organization which in- 
vites all interested persons to attend 
a celebration ‘therein, a citizen who 
attends is not a trespasser, and the 
municipality owes to him the duty - 
to exercise ordinary care as to the 
condition of the premises. Chafor 
v. Long Beach, 174 Cal. 478, 163 P 
670, AnnCas1918D 106, LRA1917E 685. 

13. Flutmus v. Newport, 175 Ky. 
817, 194 SW 1039. 

14, Negligence in maintenance of 
pone and playgrounds see infra § 


1166 [43 C.3.] 


) 


sance maintained by its lessee on its property;** 
but not for the torts of a separate department. not 
under municipal control,!® as where school build- 
ings and premises are under the exclusive control 
Nor is a municipality 
liable to a person accidentally injured in a public 
park by the act of a third person.*® 

[§ 1929] e. Liability of Third Persons. A person 
licensed by a municipality to occupy municipal 
premises, and who has assumed the duty of keeping 
the approach thereto in repair, is bound to exercise 
the same, and only the same, degre2 of care as the 
municipality to safeguard defects therein, that is, 


of the board of education.'’ 


ordinary care.?® 


Liability of lessee. Where, under a contract with 
reference to a public market, the sole right’ con- 
veyed by the municipality was the right to collect 
‘and appropriate the market revenues, the market 
remaining subject to all the regulations, control, and 
authority of the municipality applicable to every 


15. See supra § 1734. 

16. Ham v. New York, 70 N. Y. 
459 [aff 37 N. Y. Super. 458]; Terry 
v. New York, 21 N. Y. Super. 504; 
Brown v. New York, 32 Misc. 571, 66 
NYS 882; Lawson y. Seattle, 6 Wash. 
184, 33 P 347. 

Generally see supra § 1717. 

17. See infra § 1931. 

18. See infra § 1936. 

1g. Horan v. Hastorf, 223 
490. 120 NE 58. 

Care required of municipality see 
supra § 1925. 

20. Weymouth v. New Orleans, 40 
La. Ann. 344, 4 S 218. 

Liability of lessees generally for 
injuries caused by defective prem- 
ises see Landlord and Tenant §§ 961- 
965. 

21. Cal.—Chafor v. Long Beach, 
174 Cal. 478, 163 P 670,.AnnCas1918D 
106, LRAI917E 685. 

Ga.—Gray v. Griffin, 111 Ga. 361, 
86 SE: 792,°51 LRA: 131. 

Kan.—Frost v. Topeka, 103 Kan. 
197, 173 P 293; Butler v. Kansas City, 
OTL Kany e289," 155° P12. URAI16D 
626, AnnCas1918D 801. 

Ky.—Schwalk v. Louisville, 135 Ky. 
570, 122 SW 860, 25 LRANS 88. 

Me.—Libby v. Portland, 105 Me. 
370, 74 A 805, 26 LRANS 141, 18 
AnnCas 547. 

Mass.—Kelley v. Boston, 186 Mass. 
165, 71 NE 299, 66 LRA 429. 

Minn.—Snider v. St. Paul, 51 Minn. 
466, 53 NW 763, 18 LRA 151. 

Mo.—Cunningham v. St. Louis, 96 
Mo. 53, 8 SW 787. 

N. Y.—Boutet v. New York, 199 
App. Div. 835, 192 NYS 608 [app 
dism 235 N. Y. 546 mem, 139 NE 
728 mem]; Goldfarb v. New York, 
108 Misc. 505, 178 NYS 541; Schlegel 
v. New York, 90 Misc. 285, 152 NYS 
975; ‘Ross v. New York, 191 NYS 
744, 

N. C.—Pleasants v. Greensboro, 135 
SE 321. 

' Vt.—Buchanan v. Barre, 66 Vt. 129, 
7 878, 44 AmSR 829, 23 LRA 

[a] Building occupied by board of 
health.—A municipality is not liable 
to a person injured by the fall of a 
pane of glass from one of the win- 
dows of a building occupied by the 
board of health and maintained for 
the health department under the man- 
datory provisions of the statute and 
under the supervision of the city 


INL. 


in the exercise of its govern- 
mental functions. Goldfarb v. New 
York,.108° Misc. ‘505, 178. (NYS 
541. 


Fire escapes as nuisances see su- 
pra § 1734 note 31 [al]. . 

22. Snider v. St. Paul, 51 Minn. 
466, 58 NW 7638, 18 LRA 151; Cun- 
ningham v. St. Louis, 96 Mo. 53, 8 
SW 787; Boutet v. New York, 199 
App. Div. 835, 192 NYS 608 [app dism 
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other market, the lessee did not incur the obliga- 
tions of a tenant of property to keep the premises 
safe for those lawfully entering thereon.”° 

[§ 1930] 2. Buildings, Machinery, and Appliances 
in General. A municipal corporation is not liable 
for negligence in the construction and maintenance 


of buildings or apparatus used solely for govern- 


mental purposes;”! and this rule apples to a court- 
house and its appurtenances,?? including the side- 
walks adjacent thereto,?* to a city or town hall,’* 
and to other public buildings, such as schoolhouses,”® 
police or fire stations,?° prisons, jails, or work- 
houses,?7 and hospitals or pesthouses.?* 


But where - 


a building owned by a municipal corporation was 


235 N. Y. 546° mem, 
mem]; Schlegel v. New York, 
Mise. 285, 152 NYS 975. 

{a] Area around courthouse.—(1) 
The maintenance by a municipality of 
a eity courthouse and its appurte- 
nances, including an areaway and 
the coping around it, is a govern- 
mental function, and the city is not 
liable for negligence in the perform- 
ance of such function. Boutet v. 


139 NE 728 
90 


New York, 199 App. Div. 835, 192 
NYS 608 [app dism 235 N. Y. 546 
mem, 139 NE 728 mem]. (2) An 


ordinance requiring existing areas 
open at the top to be inclosed by a 
rail three feet high relates only to 
areas which project into a_ street 
beyond the building line under the 
sidewalk, and does not regulate the 
duty of the city in protecting an 
areaway in the park around its city 
courthouse. Boutet v. New York, 
supra. 

Elevators see infra this section. 

23. D’Orsi v. New York, 104 Misc. 
66, 171 NYS 208. 

24. Schwalk-v. Louisville, 1385 Ry. 
570, 122 SW 860, 25 LRANS 88; Kel- 
ley v. Boston, 186 Mass. 165, 71 NE 
299, 66 LRA 429; Snider v. St. Paul, 
51 Minn. 466, 53 NW 763, 18 LRA 
151; Hastman v. Meredith, 36 N. H. 
284, 72 AmD 302. 

{a] Providing and maintaining a 
city hall for the use of city officers, 
from which the city in its corporate 
capacity derives no pecuniary advan- 
tage, is a public and governmental 
function, for the negligence of its 
agents or servants in the discharge 
of which the city is not liable in a 
private action. Snider v. St. Paul, 
ee eta 466, 53 NW 763, 18 LRA 

{b] Miustration—A city is not 
liable for injuries caused by snow 
and ice negligently thrown from the 
roof of the city hall by men em- 
ployed by its superintendent of build- 
ings, where the whole building is 
used and occupied for municipal pur- 
poses. Kelley v. Boston, 186 Mass. 
165, 71 NE 299, 66 LRA 429, 


25. See infra § 19381. 

26. See infra § 1932. 

27. See infra § 1933. 

23. See infra § £9384. 

29. Cal.—Chafor v. Long Beach. 
174 Cal. 478° 168 P 670, AnnCas 
1918D 106, LRA1917E 685. 

Ill.—Johnson v. Chicago, 174. Ill. 


ere Chicago v.. Smith, 95 Dll. Ay 

Me.—Libby v. Portland, 105 Me. 
370, 74 A 805, 26 LRANS 141, 18 Ann 
Cas 547. 

Mass.—Little v. Holyoke, 177 Mass. 
114, 58 NH 170, 52 LRA 417. 

Mich.—Barron v. Detroit, 94 Mich. 
601, 54 NW 273, 34 AmSR- 366, 19 
LRA 452. 

N. Y¥.—Vincent v. Brooklyn, 31 Hun 


erected or is used for private purposes or profit, 
the municipality is held to the same degree of 
care in the erection and maintenance thereof as 
a private person, and is liable for injuries resulting 
from its negligence in this respect.?® 
where a municipality lets a municipal building or 


Therefore 


eke Ross vy. New York, 191 NYS 
744, 

Pa.—Glase v. Philadelphia, 169 Pa. 
488, 32 A 600. 

Vt.—Buchanan v. Barre, 66 Vt. 129, 
28 A 878, 44 AmSR 829, 23 LRA 


488. 
Va.—Norfolk vy. Anthony, 117 Va. 
Sunderland, 6 H. 


777, 86 SE 68. : 

Eng.—Cowley v. 
& N. 565, 158 Reprint 233. 

Man.—Arder v. Winnipeg, 24 Man. 
727, 7 WestWkly 294 [dism app 6 
WestWkly 1127]. 3 

[a] Where a board has no other 
duties or power than to erect and 
furnish a building and turn over to 
the city such paris of the building as 
they are made ready for occupancy, 
when parts are so completed and oc- 
cupied the city will be held respon- 
sible for the management thereof. 


Fox v. Philadelnhia, 208 Pa. 127, 57 
A 356, 65 LRA 214. ; 


[b] Fublic library.—Johnson v. 
Chicago, 174 Ill. A. 414. 
[c] Public lavatory.—A person 


using a public lavatory established 
by a municipal corporation under a 
power to that effect, although there 
was no statutory obligation compel- 
ling such establishment, can sue for 
injuries caused by the negligence of 
servants employed therein in the per- 
formance of their duties. Arder v. 
Winnipeg, 24 Man. 727, 7 WestWkly 
294 [dism app 6 WestWkly 1127, and 
dist Tregellas~ vy, London County 
Council, 14 T. L. R. 55 (where the 
property was the property of the 
crown, and the municipal authorities 
merely a body for carrying on the 
administration of the government) ]. 


[d] Comfort station.—Pitman v. 
New York, 141 App. Div. 670, 125 
NYS 941. 

[e] Public washhouse.—A munici- 


pality is liable for injury caused by 
a defective drying ma'chine in a 
washhouse erected for the use of the 
public and for which use the injured 
person paid. Cowley v. Sunderland, 
6H. & N. 565, 158 Reprint 233. 

{f] In Ontario it has been held 
that the rule that a public body per- 
forming a public duty under the 
authority of parliament, and receiv- 
ing no profit or emolument_ there- 
from, is not liable for negligence, 
does not obtain, and that a person 
who falls upon the steps of a public 
library owing to the defective condi- 
tion, of the steps has a right of action 
against the library board for dam- 
pees Nickell v. Windsor, 31 OntWN 


Liability of private persons see 
Negligence [29 Cyc 469]. 

Particular buildings or apparatus? 
Electric plants see infra § 1950. 
Gas plants see infra § 1951. 

Markets see infra § 1940. 
Waterworks see infra § 1948. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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a part thereof for hire, it is liable for injuries 
caused by a defect or want of repair, or for the 
negligence of its agents and servants in the man- 
agement of the building,*® and this rule applies 
even where the building was erected strictly for 
governmental purposes.*! But while the exaction 
of a rent or the making of a profit establishes the 
fact that the building is being used, for private 
corporate purposes,*? it has been held that the con- 
verse of this is not true, and that the fact that 
no direct pecuniary gain accrues to the municipal- 
ity does not establish the governmental character 
of the use.’* A municipality is not liable where 
the dangerous condition of the premises is the re- 
sult of causes beyond its control, and it had not a 
reasonable time before the injury to make them 
safe.3* 

Elevators. The maintenance and operation of 
an elevator in a courthouse, city hall, or other 
building used for governmental purposes, is the 
exercise of a public governmental funetion,®> and 
hence the municipality is not liable for injuries due 
to the neghgent maintenance and operation of the 
elevator,*® although there is apparent authority to 
the contrary.*7 

Part ownership. A municipality’s part owner- 
ship of one portion of a building does not render 
it responsible for the defective construction or main- 
tenance of another portion in which it has no in- 
terest.3° 

A statutory exemption of a municipality from 


30. Chafor v. Long Beach, 174 Cal. 
478, 163 ‘P 670, AnnCas1918D 106, 
LRA1917E 685; Little v. Holyoke, 177 


governmental 
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purposes, _ hen 
the municipality is liable for injuries 
due to negligence 


in the construc- 
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liability for the nonfeasance or misfeasance of its 
common council or of any officer appointed by the 
council does not exempt it from liability for in- 
juries caused by the negligence of the keeper of a 
public building.®® 

[§ 1931] 3. School Buildings and Premises.*° In- 
juries caused by defects or negligence in or around 
a schoolhouse or yard may not be redressed by a 
civil action against the municipality, as the main- 
tenance of schools is a public function;*! but for 
the maintenance of a nuisance on school property 
the municipality is liable.*” 

Schools under control of board of education. 
Aside from the rule stated above*® a municipal cor- 
poration is not liable for negligence in the condi- 
tion or maintenance of school buildings and prem- 
ises which are under the exclusive control of the 
board of education,*# and any liability which arises 
rests upon such board alone.*® 

[§ 1932] 4. Police or Fire Stations, Apparatus 
and Appliances.*® As heretofore stated, in the es- 
tablishment and maintenance of police*? and ‘fire*® 
departments, a municipality is acting in its gov- 
ernmental capacity, and the members of such de- 
partments are public officers for whose acts within 
the scope of their public duties the municipality is 
not liable. On the same principle the municipality 
has been held not liable for injuries resulting from 
defects in, or the negligent maintenance or opera- 
tion of, police stations*® or vehicles and appliances 


ligence in the maintenance of a dan- 
gerous board walk running from a 
main school building to an annex on 


and hence 


Mass. 114, 58 NE 170, 52 LRA 417;|tion or maintenance, although it de-|the property owned by the city, and 
Worden vy. New Bedford, 131 Mass.|rives no direct pecuniary benefit|devoted to the use of the public 
23, 41 AmR 185; Oliver v. Worcester, |therefrom. Chafor v. Long. Beach, | school). 


102 Mass. 
chanan v. 


489, 
Barre, 


38 AmR 485; 
66 Vt. 129, 


Bu- 
28 A 


878, 44 AmSR 829, 23 LRA 488. 34. Chicago v. O’Brennan, 65 Ill. 
[a] Ilustration.—If the letting of |} 160 

rooms in a public building includes 35. See cases infra note 36. 

heating, lighting, and the services 36. Ind.—Scott v. Indianapolis, 75 


of a janitor, the janitor is a servant 
of the city, and it is liable for an 
injury caused by his negligence to a 
person lawfully there by invitation 
of the lessee. Worden v. New Bed- 
ford, 131 Mass. 28, 41 AmR 185, 


Mass.—Young 


174 Cal. 478, 163 P 670, AnnCas1918D 
106, LRA1917H 685. 


Ind. A. 387, 180 NE 65 
La.—Howard v. New Orleans, 159 

La. 448, 105 S 443. 

v. 

Mass. 481, 149 NE 204. 
Minn.—Gullikson v. McDonald, 62 


R. I1—Wixon v. Newport, 13 R. E: 
454, 438 AmR 35. 
Milwaukee, 108 Wis. 


Wis.—Folk vy. 
359, 84 NW 420. 
[a] ‘Whe rule has been applied to: 

(1) An unsafe staircase in a school- 

8. house. Hill v. Boston, 122 Mass. 344, 
23 AmR 332. (2) Excavation in a 
school yard. Bigelow v.. Randolph, 
14 Gray (Mass.) 541. (3) Defective 
heating apparatus whereby a pupil 
was burned and scalded. Wixon v. 


Worcester, 253 


31. Chafor v. Long Beach, 174 Cal.| Minn. 278, 64 NW 812; Snider v. St.| Newport, 13 R. I. 454, 43 AmR_ 35, 
478, 163 P 670, AnnCas1918D 106,|Paul, 51 Minn. 466, 53 NW 763, 18] (4) Defective sewer in building, 
LRAI1917E 685; Oliver v. Worcester,| LRA 151. Folk v. Milwaukee, 108 Wis. 359, 84 


102 Mass. 489, 3 AmR 485; Buchanan 
v. Barre, 66 Vt. 129, 28 A 878, 44 
AmSR 829, 23 LRA 488. 

[a] City hall.—(1) The rule stated 
in the text applies to a city hall 
rented in whole or in part for hire. 
Oliver v. Worcester, 102 Mass. 489, 
38 AmR 485; Buchanan y. Barre, 66 
Vt. 129, 28 A 878, 44 AmSR 829, 23 
LRA 488. See also Lowe v. Salt 
Lake: City, 18 Utah 91, 44 P 1050, 
57 AmSR 708 (where a city was held 
liable to a person rightfully in the 
back yard of the city hall, a portion 
of which hall had been rented to the 
legislature as a legislative chamber, 
for injury due to the defective con- 
dition of the yard). (2) Where a 
city rents a hall on the second floor 
of its city hall for a public enter- 
tainment, if it neglects to light the 
hall and stairs it is liable for in- 
juries to one attending the enter- 
tainment, caused by her falling down 
the stairs because of the negligent 
failure to light them, without regard 
to whether its business of renting is 
profitable. Little v. Holyoke, 177 
Mass. 114, 58 NE 170, 52 LRA 417. 

32. See cases supra notes 30, 31, 

33. Chafor v. Long Beach, 174 Cal. 
478, £63... P. (6,00; AnnCas1918D 106, 
LRA1917E 685. 

[a]. A municipal auditorium built 
for the benefit, convenience, or ad- 
vantage of the people, but whose 
erection was not enjoined by positive 
law, is not a building constructed for 


N. Y.—Wilcox v. Rochester, 190 N. 
Y. 137, 82 NE 1119, 17 LRANS 741, 
13 AnnCas 759. 

37. Fox v. Philadelphia, 208 Pa. 
127, 57 A 356. 65 LRA 214 (elevator 
used in carrying the public to the 
courts, and the operator being paid 
by the city). And see Wise v. Phila- 
delphia, 239 Pa. 392, 86 A 862 (where 
recovery was denied on the ground 
of contributory negligence). 


soot HY “Paso Vv. Causey, eleilllieAs 
Hoje 

39. Vincent v. Brooklyn, 31 Hun 
GNwe XY) 22° 

40. Education as governmental 


function generally see supra § 1752. 
41. Ky.—Ernst v. West Covington, 
116 Ky. 850, 76 SW 1089, 25 KyL 
L027... LOS AMS R 2st ooe dultAe 6525 
3 AnnCas 882; Clark v. Nickolasville, 
87 aS 300, 27 KyL 974. 
d.—Gold_ v. Baltimore, 137 Md. 
335, 112 A 588, 14 ALR 1389. 

Mass.—Howarda Vv. Worcester, 153 
Mass. 426, 27 NE 11, 25 AmSR 651, 
12 LRA 160; Sullivan v. Boston, 126 
Mass. 540; Hill v. Boston, 122 Mass, 
344, 28 AmR 332. 

Mich.—Daniels v. Grand Rapids Bd. 
of Education, 191 Mich. 339, 158 NW 
23, 27, LRAI916R 468 [quot Cyc]. 

Pa.—Ford v. Kendall Borough 
School Dist., 121 Pa. 548, 15 A 812, 
1 LRA 607. But see Powers y. Phila- 
delphia, 18 Pa. Super. 621 (holding 
that a city is liable for injuries to a 
school boy suffered by reason of neg- 


NW 420. (5) Door which broke from 
fastenings and fell upon a_ pupil. 
Gold v. Baltimore, 137 Md. 335, 112 
A 588, 14 ALR 1389. 

Injury to employee engaged in con- 
struction of schoolhouse see supra § 
1713 note 31 [a]. 

42. See supra § 1734. 

43. See supra text and note 41, 

44. Wahrman v. New York Bd. of 
Hducation, 187 N. Y. 331, 80 NE 192, 
116. AmSR. 609, 10 AmnnCas 405; 
McCarton v. New York, 149 App. Div. 
516, 133 NYS 939; Heintze v. New 
York, 50 N. Y. Super. 295; Anderson 
v. Fargo,.48 N. D. 722, 186 NW 378; 
McCullough vy. Philadelphia, 32 Pa. 
Super. 109. 

45. Wahrman v. New York Bd. of 
Education, 187 N. Y. 331, 80 NE 192, 
116 AmSR 609, 10 AnnCas 405; Seel 
v..New York, 179 App. Div. 659, 167 
NYS 61; McCarton v. New York, 149 
App. Div. 516, 1833 NYS 939; Ander- 
son v. Fargo, 48 N. D. 722, 186 NW 
378. See generally Schools and 
School-Districts [385 Cye 971]. 

46. Liability: 

For nuisance see supra § 1734. 
To employees in fire department see 

supra § 1713 


47. See supra § 1745. 
48. See supra § 1746. 
49. Wilcox vy. Rochester, 190 N. 


Ye 137,052 NEY 119. a) RECANS Sali 
13 AnnCas 759. 

[a] Illustration.—A municipality 
is not liable for the negligence of a 


1168 [43 C.J.] 


used by the police department,°° although the rule 
of nonliability does not apply where the appliance 
is not vested in the police department as an 1n- 
and in some jurisdictions it has 
been held, without discussing the question of gov- 
ernmental or corporate duties, that a municipality 
is liable for injury due to the negligence of the 


dependent. body,°} 


driver of a’ police patrol vehicle.®” 


nicipality liable for injuries from the defective con- 
dition or negligent maintenance of a fire station®* 
or adjacent sidewalks,°* or the apparatus and ap- 
pliances used in the extinguishment of fires.*® 
some jurisdictions, however, it has been held that 
a municipality is performing a ministerial duty in 
maintaining a fire station, and is therefore liable 
for negligent failure to make it safe.°® 
municipality has been held liable for injury from 
a telegraph wire used by its fire department, where 
such injury was caused by the negligence of the 
municipality in removing the wire from its original 


police telegraph operator in leaving 
open the door of an elevator shaft. 
Wilcox v. Rochester, 190 N. Y. 137, 
82 NE 1119, 17 LRANS 741, 13 Ann 
Cas’ 159% 

Jails see infra § 1933. 

50. Stater v. Joplin, 189 Mo. 
383, 176 SW 241. 

[a] Patrol wagon.—A municipal 
corporation is not liable for injuries 
received by one owing to the negli- 
fence of the driver of, or of defects 
in, a patrol wagon. Stater v. Joplin, 
189. Mo. A.,383, 176 SW 241, 

Police ambulance station as nui- 
sSance see supra § 1734 note 36 [b]. 

51. Twist v. Rochester, 37 App. 
Div. 30%, 55 NYS 850 [aff 165 N.Y. 
619 mem, 59 NE 1131 mem]. 

[a] TDlustration.—When a patrol 
line, which is the result of a busi- 
ness arrangement on the business 
Side of a municipal corporation, 
constructed, the municipality may 
use it for any legitimate purpose con- 
nected with its police without chang- 
ing the thing from a private pecun- 
iary matter to a public one and with- 
out affecting the city’s duty to keep 
its streets in a safe condition, the 
power to create and operate such a 
line not being vested in the police 
department as an independent body 
but in the city, and it does not mat- 
ter that the city permits the police 
to construct or use the line. Twist v. 
Rochester, 37 App. Div. 307, 55 NYS 
850) [aff 165° N. Y. 619 mem, 59 NE 
1131 mem]. 

52. Brown v. Wilmington, 27 Del. 
492, 90 A 44, 

Miller v. Macon, 152 Ga. 648, 


A. 


o 
De 


110 SE 873; Barnes v. Waco, (Tex. 
Civ. A.) 262 SW 1081. 
[a] Dlustration—A municipal 


corporation in maintaining a pole ex- 
tending from firemen’s quarters to 
the lower floor of a fire building for 
the firemen’s use in responding to 
alarms is exercising governmental 
powers and is not liable for negli- 
gence. Miller v. Macon, 152 Ga. 648, 
110 SE 873. 

[b] In Tllinois (1) it has been 
held in accordance with the above 
rule that in maintaining a fire house 
a city is not liable for 
person invited on the premises by a 
fireman, due to a fall through the 
pole hole. Nicastro v. Chicago, 175 
Ill. A. 634. (2) But a city which 
improperly constructed a fire alarm 
tower was held liable for injury to 
adjoining property by its fall during 
a windstorm, although such storm 
was unusual. Wilson v. Mason City, 
190 Til. A. 510. 

Fire engine house as nuisance sce 
Supra § 1734 note 36 [a]. 

Liability for injuries to employees 
of fire department see supra § 1713. 

54 Ross v. New York, 191 NYS 
744; Dodge v. Granger, 17 R. I. 664, 


is; 


injury to a)| 


MUNICIPAL CORPORATIONS 


Nor is the mu- 


In | stituting a part 


And a 


tenance of such 


24 A 100, 33 AmSR 901, 15 LRA 781. 

[a] Obstructing sidewalk.— Where 
the members of a tire department left 
a ladder truck so standing that a 
ladder projected across the sidewalk 
in front of an engine house, in con- 
sequence of which a passer-by was 
injured, it was held that the city 
was not liable. Dodge v. Granger, 17 
R. I. 664, 24 A 100, 38 AmSR 901, 15 
LRA 781. 5 

55. Louisville v. Bridwell, 150 Ky. 
589, 150 SW 672; McKenna v. St. 
Louis, 6 Mo. A. 320; Gaetjens v. New 
York, 132 App. Div.,.394, 116 NYS 
759; Lawson v. Seattle, 6 Wash. 184, 
33 P 347. 

Generally see supra §§ 1747, 1748. 

56. Kies v. Erie, 169 Pa. 598,' 32 
A 621; Walters v. Carthage, 36 S. D. 
11, 153 NW 881. ° 

[a] Engine house.—Where a city 
so constructs the doors of an engine 
house that they open outward with 
springs, it is liable for injuries re- 
sulting, if the necessary operation of 
the doors is dangerous, although or- 
dinary care is used by the employees. 
Kies v. Erie, 169 Pa. 598, 32 A 621. 

[b] In Canada it has been held 
that a municipality which, in contra- 
vention of a by-law, allows a metal- 
lic smoke pipe to pass through a 
wooden floor and through the roof 
of a fire hall, the upper part of 
which is used by a fire chief em- 
ployed by the municipality and his 
family as living quarters, such smoke 
pipe not being inclosed in brick or 
tile walls as required by the by-law, 
is guilty of negligence and liable to 
adjacent owners for damages to 
their property caused by a fire origi- 
nating from the defective pipe. Port 
Coquitlam v. Wilson, [1923] Can. S. 
C.- 235, [19238] 2 DomLR 194, [1928] 
1 WestWkly 1025 (dism app 30 B. C. 
449, 67 DomLR 49, [1922] 1 West 
Wkly 640]. 

Injuries to fireman see supra § 1713 
note 35. 

57. Neuert v. Boston, 
338. 

58. Burton v. Philadelphia, 23 Pa. 
Dist. 1058. é 

Liability to trespassers generally 
see supra § 1926. 

59. As nuisances see supra § 1734. 

Injury to workhouse employee see 
supra § 1713 note 31. [c]. 

60. D. C.—District of Columbia v. 
Totten, 55 App. 312, 5 F. (2d) 374. 

Ill.—Evans v. Kankakee, 231 Ill. 
223, 83 NE 223, 13 LRANS 1190 [aff 
132) THY VA. 2488]: 
Ky.—Bowling Green v. Rogers, 142 


120 Mass. 


Ky. 558, 1384 SW 921, 34 LRANS 
at Morgan vy. Shelbyville, 121 SW 
6 


Mo.—Ulrich v. St. Louis, 112 Mo. 
138, 20 SW 466, 34 AmSR 372. 

Oh.—Bell v. Cincinnati, 80 Oh. St: 
1, 88 NE 128, 23 LRANS 910; Rose 


N 
Welle 


position, for a purpose not connected with the fire 
department.®? No liability, however, arises in favor 
of a trespasser in a fire station.°® 

[§ 1933] 5. Prisons and Workhouses.®® The erec-_ 
tion and maintenance of a prison, workhouse, or 
other place of confinement of prisoners, is the ex- 
ercise of a purely governmental power,"° and a 
municipality is not liable for negligence in respect 
of the condition or maintenance of such buildings ;** 
as where a person on the street is injured by negli- 
gence in discharging blasts in a rock quarry c¢on- 


62 


of the municipal workhouse,°? or 


persons working or residing near a jail contract 
disease from prisoners afflicted with smallpox.** 
Injury to prisoners. ( 
above rule,®* a’‘municipality is not liable to a person 
arrested and imprisoned in a municipal jail or work- 
house for injuries received by him while so confined, 
by reason of the improper construction and main- 


In accordancé with the 


place,® or by reason of the acts 


ve, Loledo, 1 ‘Oh. Cir.-CteN.-S)oely 124 
Oh. Cir. Ct. 540. 

W. Va.—Shaw v. Charleston, 57 
oe Va. 438, 50 SE 527,” 47 AnnCas 
54 


Ont.—Nettleton v. Prescott, 21 Ont. 
L. 561, 16 OntWR 706 [dism app 16 
Ont. L. 538, 11 OntWR 539 (dism app 
10 OntWR 944)]. 

And see cases infra notes 61-68. 

Governmental functions generally 
see supra § 1701. 

61. Evans vy. Kankakee, 231 Ill. 
223, 83 NE 223, 13 LRANS 1190 [aff 
132 Ill. A. 488]; Braunstein v. Louis- 
ville, 146 Ky. 777, 143 SW 3:72, 42 
LRANS 5388. 

[a] A municipality is not liable 
to an adjoining owner for damages 
arising from maintenance of a prison. 
Bowling Green v. Rogers, 142 Ky. 
558, 1384 SW 921, 34 LRANS 461. 

62. Braunstein v. Louisville, 146 
Ky. 777, 143 SW 372, 42 LRANS 538: 

63. Evans v. Kankakee, 231 Il), 
223, 88 NE 223, 13 LRANS 1190 [aff 
132 Ill. A. 488]. 

64. See supra text and note 60. 

65. Ga.—Gray v. Griffin, 111 Ga, 
361, 36 SH 792, 51° LRA 13d, 

Ill.— Odell v. Schroeder, 58 Ill. 353; 


Blake v. Pontiac, 49 Ill. A. 543. 
- Iowa.—Lahner v. Williams, 112 
Iowa 428, 84 NW 507. 

Kan.—New Kiowa v. Craven, 46 


Kan. 114,26 P4263: Lia Glef Vv. Con- 
cordia;' 4 Kan 323, (2 (Pe 272203 
AmSR 285. 

Ky.—Jones v. Corbin, 98 SW 1002, 
30 KyL 3874. 

Minn.—Gullikson vy. McDonald, 62 
Minn. 278, 64 NW 812. 


N. Y.—Eddy v. Ellicottville, 35 
App. Div. 256, 54 NYS 800. : 
Toledo, 24 Oh. Cir. 


Se Orapeevian v. 


Ct. 540. 

Re La —Kelleysve Cooks, 12d ihveadiem ace 
41 A 571. 

W. Va.—Shaw v. Charleston, 57 W. 
Va. 483, 50 SE 527. 

Ont.—Nettleton v. Prescott, 21 Ont. 
L. 561, 16 OntWR 706 [dism app 16 
Ont, L. 538, 11 OntWR 539, 12 Ann 
Cas 790 (dism app 10 OntWR 944)]. 

“The building of a city calaboose 
and the regulations for the deten- 
tion of prisoners to answer charges 
against the ordinances of the city 
are clearly within its police powers, 
and are not in their nature corporate 
acts.” Blake v.. Pontiac, 49 Ill. A. 
543, 550. 

[a] Unsanitary condition.—A mu- 
nicipality is not liable for the un- 
sanitary condition of its prison or 
jail. Odell v. Schroeder, 58 Ill. 353 
(liability of trustees as individuals 
not decided); Blake v. Pontiac, 49 
Ill, A. 543; Jones. v. Corbin, 98 SW 
1002, 30 KyL 3874 (city not liable for 
injuries to the health of a person 
confined in jail caused by the failure 
of the city officers to keep the room 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 1932-1938 


Las. 
j 


§§ 1933-1934] 


or negligence of the officers or agents who are 
charged with the proper care of sueh persons while 
they are so confined,®* as where, owing to such negli- 
gence, prisoners are injured by fellow prisoners.°? 
The fact that some revenue is derived from in- 
mates of the workhouse does not make the conduct 
of such institution a proprietary one so as to render 
the municipality liable for the acts of its pubhe 
officers in maintaining it.®§ 

Rule changed or modified by constitution or stat- 
ute. In North Carolina, under peculiar provisions 
of the constitution and statutes,®® it has been held 
that a municipality is hable for injuries to a pris- 
oner by reason of the defective condition or negli- 
‘gent management of a municipal jail.7° In later 
eases the rule has been somewhat modified.*t  Un- 
der these decisions it is held that the municipality 
is bound to see that. a prison or jail is properly 
constructed and furnished, and to exercise ordinary 
care in providing the usual necessities for prison- 
ers; and if it is negligent in these respects it is 
liable for resulting injuries.7? But it is also held 
that if such duties are performed, the munici- 
pality is not liable for injuries resulting from the 


comfortably warm during his inear-|v. Chilliwhack, 
eceration); Gullikson v. McDonald, 62 
Minn. 278, 64 NW 812; Eddy v..Elli- 
cottville, 35 App. Div. 256, 54 NYS 
800 (where one arrested for viola- 


[b] 


MUNICIPAL CORPORATIONS. 


Ueveba es LCs 
[L912], A.C. 8838, 8 DomLR 692]. 

Where plaintiff was kicked by 
a mule which ane superintendent of 
the workhouse had ordered him to 


[43 C.J.] 1169 


negligence of those in charge of the prison in failing 
properly to care for and administer to the wants 
of the prisoners, or to make use of the appliances 
furnished,”* unless the authorities have notice of 
such negligence and fail to remedy the evil.7* In 
such jurisdiction, if a person is arrested for viola- 
tion of a state law and confined in a municipal 
jail, without authority, the municipality is not liable 
for injury to him eaused by the filthy and unsani- 
tary condition of the jail.‘° In Virginia it has been 
held that a town using a jail of its own is lable 
for injuries to the health of the prisoners caused 
by its filthy condition, since, under statutory and 
charter provisions, it might have used a county jail, 
subject to inspection and control.76 

[§ 1934] 6. Hospitals and Pesthouses.*7 A mu- 
nicipal corporation which maintains a_ hospital, 
either for a charitable purpose, or in the exercise 
of its police power to provide for the general health 
and to prevent the spread of disease, is performing 
a governmental function,’® and is not liable for in- 
juries to patients, or others rightfully on the prem- 
ises, through the negligence of its nurses, physi- 
256 


[aff |599, 18 SW 254. (3) A municipality 


is not liable for injury to one pris- 
oner inflicted by another prisoner 
who was crazy and with whom plain- 
tiff was negligently confined. Stin- 


tion of an ordinance was imprisoned 
in a place negligently permitted to 
become so dilapidated that in conse- 
quence of exposure therein he con- 
tracted a disease which caused his 
death); Kelley v. Cook, 21 R. I. 29, 
41 A 571; Shaw v. Charleston, 57 
W. Va. 4383, 50 SE 527, 4 AnnCas 
541; Brown v. Guyandotte, 34 W. Va. 
299, 12 SE 707, 11 LRA 121. 

[b] Unsafe machinery.—A munici- 
pality is not liable for injuries to a 
convict in a workhouse caused by 
unsafe machinery with which he was 
compelled to work. Conner y, Cleve- 
land, 4 Oh. Dec, (Reprint) 302, 1 
ClevLRep 257. 

66. Ala.—Hillman y. Anniston, 214 
Ala. 522, 108 S 539, 46 ALR 89. 

Colo.—MecAuliffe v. Victor, 15 Colo. 
Asess t. 62eP- 231. 

Ga.—Gray v. Griffin, 111 Ga. 361, 
36 SE 729, 51 LRA 131; Nisbet v. At- 
danta,’97 Ga. 650, 25 SE) 173; Doster 
v. Atlanta, 72 Ga. 233. 

Kan.—La Clef v. Concordia, 41 Kan, 
323, 21 P 272, 13 AmSR 285. 

Ky.—Morgan v. Shelbyville, 121 
SW 617. 

La.—Clague v. New Orleans, 13 La. 
Ann. 275. 

Mich. —Detroit v. 
Mich. 402. 

Mo.—Ulrick v. St. Louis, 112 Mo. 
138, 20 SW 466, 34 AmSR 372. 

Oh.—Green v. Muskingum County, 
23 Oh. Cir. Ct. 43 (injury while op- 
erating a machine); Alvord v. Rich- 
mond, 4 OhS&CP 177, 3 OhNP -136. 

Ss. C.—Kelly v. Charleston, 38 S. C. 
L. 426. 

Utah.—Royce v. Salt Lake City, 15 
Utah 401, 49 P 290 (ultra vires acts 
of the police officer). 

_W. Va.—Brown v. Guyandotte, 34 
Wi Vidi 2095 2 (Si 0%. Alt LEAL 2d, 

B. C.—McKenzie v. Chilliwhack, 15 
12h, (OR AAG eeter ISRO een sy ran ee) 
DomLR 692, AnnCas1913B 1278]. 

Ont.—Nettleton v. Prescott, 21 Ont. 
L. 561, 16 OntWR 706 [dism app 16 
Ont. ibe 538, 11 OntWR 539, 12 Ann 
Cas 790 (dism app 10 OntWR 944)]. 

[a] Negligent burning of jail.—A 
municipal “corporation is not liable 
for damages for the death of a per- 
son caused by the negligent burning 
of its jail while such person was 
eonfined thereins by town authority 
for the violation of its ordinances. 
Brown v. Guyandotte, 34 W. Va. 299, 
PIS 70%, dd RA 2; McKenzie 


[43 C. J.—74] 


Laughna, 34 


harness, the city was not liable for 
the injuries thus sustained, although 
the superintendent knew that the 


mule was vicious. Ulrick\ avi. St: 
Louis, 112 Mo. 138, 20 SW 466, 34 
AmSR 372. 

[ec] Imprisonment of slaves in the 


nature of bailment.—(1) Where the 
imprisonment of a slave was in the 
nature of a bailment, it was held 
that the loss of the slave must be 
traceable to negligence or miscon- 
duct on the part of defendant, as the 
natural and proximate cause, uncon- 
trolled by the agency of the slave 
himself. Kelly v. Charleston, 388 S. 
Cc. L. 426. (2) In order to entitle a 
corporation to exemption from lia- 
bility for loss of a slave placed in 
jail for safe-keeping, the city was 


required to give timely notice to the 


owner. Clague v. New Orleans, 13 
La, Ann. 275. (3) But ifjsuch notice 
was given there was no liability. 
Chase v. New Orleans, 9 La. 348. (4) 
And under an act requiring the keeper 
of police jails to advertise runaway 
slaves, whose owners were unknown 
or resided out of the state, ete, a 
municipality was liable for failure 
to comply with such statute, in de- 
taining a slave without proper care 
and attention which resulted in his 
death. Johnson v. Municipality No. 
1, 5 La. Ann, 100. 

Acts of police officers and enforce- 
ment of police regulations generally 
see supra § 1745. 

Injury to prisoner on 
street see supra § 1745. 

67. Doster v. Atlanta, 72 Ga. 233; 
Morgan v. Shelbyville, (Ky.) 121 SW 
617; Davis v. Knoxville,’ 90. Tenn, 
599, 18 SW 254; Stinnett v. Sherman, 
(Tex. Civ. A.) 43 SW 847. 

[a] Dlustrations.—(1) A city is 
not liable for personal injuries re- 
ceived by one prisoner at the hands 
of another confined in the same cell, 
although the officer may have been 
guilty of negligence in confining the 
injured person in the same cell with 
the other who was intoxicated and 
dangerous. Wilson v. Macon, 88 Ga. 
455, 14 SE 710. (2) Where one pris- 
oner was assaulted by other prison- 
ers confined in the same toom, it 
was held that a recovery could not 
be had on the ground of the negli- 
gence of officers in not taking proper 
measures to protect the prisoner from 
assault, Davis v. Knoxville, 90 Tenn. 


working 


nett \v. Sherman, s@hex.yCivs Apes 
SW 847. 

[b] Failure to provide suitable 
keeper.—A municipal corporation can- 
not be held liable for injury to a 
prisoner in a guardhouse by fellow 
prisoners because of its failure to 
provide a suitable keeper, on the 
theory that, as fines for violation of 
ordinances are covered into its treas- 
ury rather than paid to the state, 
the corporation is engaged in main- 
taining its guardhouse as a private 
enterprise. Morgan y. Shelbyville, 
(Ky.) 121 SW 617. 

68 Curran v. Boston, 151 Mass, 
he 24 NE 781, 21 AmSR 465, 8 LRA 

Special corporate interest or profit 
generally see supra § 1705 

69. See constitutional and statu- 
tory provisions. 

70. Lewis v. Raleigh, 77 N. C. 229. 

71. See cases infra notes 72-75. 

72. Nichols v. Fountain, 165 N. Cc. 
166, 80 SE 1059, 52 LRANS 942, Ann 
Cas1915D 152; Coley Vv. Statesville, 
L210 IN, Cy 301, 28 Sih 482: Shields v. 
Durham, 118 N. ¢. 450, 24 SE 794, 
ae LRA 293; Moffitt v. Asheville, 103 

C230; 9° SE 695, 14 AmSR 810. 

ASS Nichols Vv. Fountain, 165. INGE 
166, 80 SEH 1059, 52 LRANS 942, Ann 
Cas1915D 152; Coley v. Statesville, 
121 N. C. 301, 28 SH 482; Moffitt v. 
Asheville, 103 N. Cee 237; "9 SE 695, 
14 AmSR 810. 

74 Coley v. Statesville, 121 N. C. 
301, 28 SE 482; Shields v. Durham, 
PEG IN (Cs 13'945 21 SE 402; Moffitt v. 
Asheville, 103 N. GC) 23% SSM 695: 
14 AmSR 810. 

[a] Where the authorities have 
personal notice that a prison is in a 
filthy, defective, and unsanitary con- 
dition, the municipality cannot es- 
cape liability therefor on the ground 
that it was never reported to them 


in their official capacity. Shields v. 
Durham, 118 N. C. 450, 24 SE 794, 
36 LRA 293. 

75. Hobbs v. Washington, 168 
N. C. 298, 84 SEH 391. 

76. Edwards v. Pocahontas, 47 
Fed. 268 (construing Virginia Code). 


77. As nuisances see supra § 1734. 

Disease contracted by workman 
employed to tear down hospital see 
supra s 17138 note 31 [d]. 

78.. See cases infra notes 79, 80. 

Promotion of public health gen- 
erally see supra §§ 1749-1751. 


1170. [43 C. 5] 


cians, or other employees,’® even though some of 
the patients are pay patients.®° On the other hand 
if the hospital is operated for revenue, the mu- 
nicipality is liable for injury due to the negligence 
of those in charge,*! but not where it is so operated 
without authority of law.82 Even though indigent 
‘patients are treated without cost, and the fees ex- 
acted from patients who can pay are used in pro- 
moting the work, a paying patient in such hospital 
may recover for injuries sustained through the 
negligence of attending nurses.** 

Pesthouses. A municipal corporation which main- 
tains a detention hospital or pesthouse for the treat- 
ment and isolation of persons who have been ex- 
posed to, or affected by, contagious diseases per- 
forms a governmental duty,’* and is not liable for 
injuries to inmates from the defective or unhealthy 
condition of the premises,®> or the negligent or 
wrongful acts of those in charge.8® So there is no 
liability for injury caused by the explosion of dyna- 
mite caps negligently left upon the grounds by mu- 
nicipal employees.*” 

Negligent operation of ambulance. A municipal- 
ity is not liable for injuries caused by the negli- 
gence of the driver of a hospital ambulance unless 


79. Ill—Tollefson v. Ottawa, 228 
Tll. 134, 81 NE 823, 11 LRANS 990 


101 Okl. 60, 223 P 354. 
84, Butler v. Kansas City, 97 Kan. 


“Tg§ 193 


the hospital is operated for private gain,** or some ~ 
benefit accrues to the municipality in its corporate 
capacity ;8® and the fact that it charges fees for 
some of its patients is not inconsistent with its 
character as a public institution operated by the 
municipality in the performance of governmental 
duties.°° 

[§ 1935] 7. Poor Farms. Although the conduct 
of public charities and the care and disposition of 
indigent persons are ordinarily governmental fune- 
tions, in the performance of which a municipal cor- 
poration is exempt from liability for negligence,®* 
the municipality is liable for the acts or omissions 
of its officers or employees in the conduct of a 
poor farm from which profit inures to the corpo- 
ration.” 

[§ 1936] 8. Parks, Playgrounds, Public Squares, 
and Commons®*—a,. Liability Rule. In some juris- 
dictions municipalities have been held liable for 
injuries caused by negligence in the maintenance 
of parks, playgrounds, publie squares, or commons, 
and the equipment therein,®* the liability in some 
of the cases being based expressly on the ground 
that the maintenance of such premises is not a 
governmental, but a corporate, duty,®> although 


W. Va.—Warden v. Grafton, 99 W. 
Va. 249, 128 SE 375, 42 ALR 259. 


[afi '129 Ill. A, 1394. 

Ind.—Scott v, Indianapolis, 75 Ind. 
A. 387, 130 NE 658. 

Ky.—Zachert v. Louisville, 214 Ky. 
132, 282 SW 1071; Browder v. Hen- 
derson, 182 Ky. 771, 207 SW 479. 


Mass.—Bolster v. Lawrence, 225 
pea 387, 114 NE 722, LRA1917B 

Mo.—Zummo v. Kansas City, 285 
Mo. 222, 225 SW 934. 

Pa.—Hand vy. Philadelphia, 8 Pa. 


Co. 213. 

Va.—Richmond y. Long, 58 Va. 375, 
94 AmD 461. 

Ont.—Butler v. Toronto, 10 OntWR 


76. 

[a] Tllustrations.—(1) A munici- 
pality is not liable for the death of 
a patient in a city hospital, although 
he was negligently placed in a cell 
with an insane patient, who killed 
him. Zummo v. Kansas City, 285 
Mo. 222, 225 SW 934. (2) A munici- 
pality is not liable for negligence 
of the hospital authorities or serv- 


ants in permitting a patient to es-: 


cape and wander off, whereby he loses 
his life. Richmond v. long, 58 Va. 
375, 94 AmD 461. 

[b] Where a patient was scalded 
“by the negligence of a nurse, the mu- 
nicipality maintaining the hospital 
under the power given it by statute, 
as a governmental function, was not 
liable for the injury. Browder v. 
Henderson, 182 Ky. 771, 207 SW 479. 

[ec] Injury to passenger in ele- 
vator.—Young v. Worcester, 253 
Ree 481, 149 NE 204. 

a] 
—No action can be maintained 
against a city for injuries received 
from falling into the elevator shaft 
in the city hospital negligently left 
unguarded, the maintaining of such 
hospital being an exercise of the 
city’s police power, a governmental 
function. Scott v. Indianapolis, 75 
Ind. A. 387, 130 NE 658. 

80. Browder v. Henderson, 182 Ky. 
771, 207 SW 479; Bolster v. Lawrence, 
225 Mass. 387, 114 NE 722, LRA1917B 
1285. And-see infra text and note 90. 

81. Shawnee v. Jeter, 96 Okl. 272, 
221 P 758 (negligence not shown to 
be proximate cause of injury). 

Special corporate interest or profit 
generally see supra § 1705. 

82. Tollefson v. Ottawa, 228 Ill. 
134, 81 NE 823, 11 LRANS 990 [aff 
129-011), Avsi39 is 

83. Pawhuska v. Black, 117 Okl1. 
108, 244 P 1114; Shawnee v. Roush, 


Elevator shaft left unguarded. 


239, 155 P 12, LRA1916D 626, Ann 
Cas1918D 801; Trabue v. Owensboro, 
10 Ky. Op. 171. And see cases infra 
notes 85, 86. : 

Governmental functions generally 
see supra § 1701. 

85. Butler v. Kansas City, 97 Kan. 
239, 155 P 12, LRA1916D 626, Ann 
Cas1918D 801; Lexington v. Batson, 
118 Ky. 489, 81 SW 264, 26 KyL 363; 
Having v. Covington, 78 SW 431, 25 
Kyl 1617. 

86. Lexington v. Batson, 118 Ky. 
489, 81 SW 264, 26 KyL 363; Twyman 


v. Frankfort, 117 Ky. 518, 78 SW 
446, 25 Kyl 1620, 64 LRA 572, 4 
AnnCas 622; Butler v. Toronto, 10 
OntWR 876. 


Liability for acts of municipal offi- 
cers or employees generally see supra 
§§ 1715-1721. 

87. Frost v. Topeka, 98 Kan. 636, 
161 P 936, LRAI917C 429. 

88. Watson v. Atlanta, 136 Ga. 
370, 71 SH 664. 


89. Villegas vy. San Juan, 19 Porto 
Rico 397. 
90. Watson vy, Atlanta, 136 Ga. 370, 


71 SE_ 664, 


91. See supra § 1744. 
92. Moulton v. Scarborough, 71 


Me. 267, 36 AmR 308; Neff v. Welles- 
Bae 148 Mass. 487, 20 NE 111, 2 LRA 
oO * 

93. liability for creating or main- 
taining nuisances see supra § 1734. 

94. Colo.—Canon City v. Cox, 55 
Colo: 264,133. P 1040; Denver » v. 
Spencer, 34 Colo. 270, 82 P 590, 114 
ary 158, 2 LRANS 147, 7 AnnCas 
1 ; 

Del.—Pennell v. 
Del. 229, 78 A 915. 

Ida.—Boise Dev. Co. v. Boise City, 
30 Ida. 675, 689, 167 P 10382. 

Ind.—Sarber v. Indianapolis, 72 


Wilmington, , 23 


Ind. A. 594, 126 NE 330. 
Mo.—Capp v. St. Louis, 251 Mo. 
845, 158 SW 616,46 LRANS' 731, 


AnnCas1915C 245; Carey v. Kansas 
City, 187 Mo. 715, 86 SW 438, 70 LRA 
66: Barnett v. Kansas City, (A.) 214 
SW 240. 

N. Y.—Van Dyke v. Utica, 203 App. 
Div. 26, 196 NYS 277; Gorbman v. 
New York, 164 NYS 59 [aff 184 App. 
Div. 985 mem, 170 NYS 1082 mem]; 
Silverman v. New York, 114 NYS 59. 

Oh.—Krause vy. Springfield, 18 Oh 
NPNS 129. f 

Pa.—Barthold v. Philadelphia, 154 
Pa. 109, 26 A 304. : 

S. D.—Norberg v. Hagna, 46 S. D. 
568, 195 NW 4388, 29 ALR 841. 


‘}out a prima facie case 


And see cases infra note 95. 

_ “The maintenance of public parks 
is not made an absolute or impera- 
tive duty by the provisions of the 
charter of Boise City here invoked. 
The mere grant to the city of power 
or authority to maintain a public¢ 
park enjoins no absolute duty upon 
the city to do so, but merely confers 
the privilege by extending the law- 
ful corporate authority of the city 
in such case. The care and mainte- 
nance of parks is primarily a pri- 
vate as opposed to a governmental 
function.’”” Boise Dev. Co. v. Boise 
City, 30 Ida. 675, 689, 167 P 1032. 

[a] Tlustration.—Plaintiff made 
where he 
showed that, while seated in a city 
park, a wagon employed in removing 
rubbish and driven by a servant of 
the city approached from a_direc- 
tion opposite that in which plaintiff 
was facing and passed over his foot, 
injuring it. Silverman v. New York, 
114 NYS 59. ‘ 

{[b] In South Carolina a munici- 
pality is liable under a statute giv- 
ing a _ right of action to a person 
injured through a defect in a street 
or other public way, or by a defect 
in, or mismanagement of, amything 
under control of the corporation 
within its limits. MHaitheock v. Co- 
lumbia, 115 S. C. 29, 104 SE 335. 

{e] In Ontario it has been held 
that as to persons visiting public 
parks the principles which govern the 
liability of the municipality are to 
be drawn from cases of permissive 
use of premises, rather than those 
of invitation to use, and come upon, 
the property of another, that per- 
sons so permitted to use the park 
are mere licensees who must take the 
permission with its concomitant con- 
ditions, and that the municipality is 
not liable except for knowingly per- 
mitting such licensee to run upon 
hidden damgers. Soulsby v. Toronto, 
15 Ont. L. 18, 9 OntWR 871; Moore 
v. Toronto, 26 Ont. 59 note; Schmidt 
v. Berlin, 26 Ont. 54. 

Paths and other ways in parks 
see infra § 1938. 

95. Del.—Pennell 
28 Del. 229,.78 A> 915, 

Ida.—Boise Dev. Co. v. Boise City, 
a ii 675; 689, 167) P1032  pei€ 
Sye}. 

Ind.—Kokemo v. Loy, 185 Ind. 18, 
112 NH 994 [transf (A.) 110 NE 694]; 
Indianapolis v. Baker, 72 Ind. A. 323, 
125 NE 52. ‘ 


v. Wilmington, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in determining that there shall be a playground, and 
the character of its equipment, it has been held 
that the municipality exercises a governmental func- 
tion, for which it is not liable.°* The municipality 
must use ordinary care to keep the premises and 
appliances in a reasonably safe condition for chil- 
dren and others rightfully using them,” but it is 
not liable for dangers not reasonably to be antiei- 
pated ;°* nor is it lable for injury to a trespasser? 
or to a licensee on land which the legislature has 
released from park purposes.! Moreover, a munici- 
pality is not required to keep every part safe for 
public travel.* An invitation to parents to permit 
children to visit a park imposes no liability on the 
municipality for injury to young children caused 
by amusement devices constructed for older chil- 
dren,* and an acceptance of such invitation carries 
with it an assumption of the risk of danger to chil- 
dren incapable of protecting themselves.‘ 

Parks outside of municipality. A municipality 
cannot evade liability for injuries from the defec- 
tive maintenance of a park because the park is out- 
side the city limit, if the municipality is authorized 
to acquire outlying parks.® 


Violation of ordinance. The fact that a child was 
playing in a park when injured will not prevent 
recovery, although an ordinance forbade games in 
city parks.® 

Notice of defect. Where an appliance in a park 
or playground is erected by the municipality, notice 
of its condition will be implied.? So a municipality 
has constructive notice of a defect in an appliance, 
where the defect’ has existed for such length of 
time that the municipal authorities, by the exercise 
of ordinary diligence, could have ascertained its con- 
dition.’ On the other hand, if the defect was not 
created by the municipality and it had not existed 
long enough to justify an inference of constructive 
knowledge, the municipality will not be liable for 
resulting injuries.® : 

Proximate cause. Unless the negligence of the 
municipality was the proximate cause of the in- 
jury, no recovery can be had therefor.1° 

Acts of third persons. A municipality is not lia- 
ble to a person accidentally injured by the 
acts of licensees or other third persons in public 
parks. So it has been held that while the main- 
tenance of parks is a proprietary or private func- 


Miss.—Byrnes y, Jackson, 140 Miss. 
656, 105 S 861, 42 ALR 254, 

Mo.—Kuenzel v. St. Louis, 278 Mo. 
277, 212 SW 876; Healy v. Kansas 
City, 277 Mo. 619, 211.SW 59. 

N. Y.—Van Dyke v. Utica, 203 App. 
Div. 26, 196 NYS 277; Gartland v. 
New York Zodlogical Soc., 135 App. 
Div. 163, 120 NYS 24 [aff 61 Misc. 
643, 113 NYS 1087]. 

Oh.—Krause v. Springfield, 18 Oh 
NPNS 129, 139° [quot Cyc]; Harff v. 
Cincinnati, 11 OhNPNS 41; Bloom 
v. Newark, 3 OhNPNS 480. 

S., D.—Norberg v. Hagna, 46 S. D. 
568, 195 NW 438, 29 ALR’ 841. 

[a] Rest room and toilet.—In pro- 
viding in its public park a pavilion 
furnished with a rest room and ladies’ 
toilet room, a city did not act in 
its governmental capacity, so as to 
exempt it from liability for injuries 
or death by its negligence in main- 
taining the premises. Kuenzel vy. St. 
Louis, 278 Mo. 277, 212 SW 876. 

{b] Zodlogical buildings.—(1) A 
municipality maintaining a “zoo” in 
a public park, keeping therein wild 
and dangerous animals, is responsible 
in damages for negligence of its of- 
ficers and agents by which persons 
visiting the park are injured by such 
wild animals. Byrnes vy. Jackson, 140 
Miss. 656, 105 S 861, 42 ALR 254. 
(2) A zodlogical society organized to 
encourage the study of zodlogy, fur- 
nish instruction and recreation to 
the people, and holding under a con- 
tract with the city possession of a 
building located in a city park, con- 
taining the city’s aquarium, open on 
specified days for the free use of 
the public, and having complete con- 
trol of the employment and service 
of its employees, was not a govern- 
mental agency, and was therefore not 
relieved on that ground from liabil- 
ity for injuries to third persons due 
to the negligence of its employees 
in maintaining ‘the property. Gart- 
Jjand v. New York Zo6logical Soc., 135 
App. Div. 163, 120 NYS 24 [aff 61 


Misc. 643, 113 NYS 1087]. But see 
infra’ §+1937-note’ 17 ob]. 
[ec] Diving from  springboard.— 


Where city officials placed a spring- 
board over water about three and 
one-half feet deep in a_ park, 
whereby plaintiff was injured in div- 
ing therefrom, the city_is_ liable. 
Norberg v. Hagna, 46 S. D. 568, 195 
NW 438, 29 ALR 841. 

Governmental and corporate duties 
generally see supra §§ 1701-1708. 

96. Indianapolis v. Baker, 72 Ind. 
A. 323, 125 NE 52 

Defects in plan of construction of 
‘public improvements generally see 
supra § 1730. 


97. Colo.—Ft. Collins v. Roten,. 72 
Colo. 182, 210 P 326; Canon City v. 
Cox, 55 Colo. 264, 133 P 1040. 

Mo.—Muser vy. Kansas City, (A.) 
249 SW 681; Barnett v. Kansas City, 
(A.) 214 SW 240. 

N. Y.—Van Dyke v. Utica, 203 App. 
Div. 26, 196 NYS 277. 

Pa.—Barthold v. Philadelphia, 154 
Pa. 109, 26 A 304. 

S. C.—Haitheoeck vy. Columbia, 115 
S.C. 29, 104 SE 335. 

Wyo.—Ramirez vy. Cheyenne, 241 P 
710, 715,942 ALR, 245. 

“Cities inviting children to play- 
grounds where it maintains devices 
for their use in play must assume 
at least those duties and liabilities 
that would be assumed by a charity 
doing the same thing. Though it 
be not liable under the _ doctrine 
respondeat superior for the negli- 
gence of its servants, it is liable 
for negligence in the performance of 
its nondelegable duties, among which 
is the duty to use reasonable care 
to make the place safe for children 
who are there by invitation.” Ra- 
mirez v. Cheyenne, supra, 

[a] Illustration.—A municipality 
is liable for injury resulting from a 
defective teeter-totter in its park. 
Muser v. Kansas City, (Mo. A.) 249 
Sw 681. 

[b] Where playground is open and 
apparatus ready for use, children are 
impliedly invited to use the play- 
ground. Van Dyke v. Utica, 203 App. 
Div. 26, 196 NYS 277. 


98. Sarber v. Indianapolis, 72 Ind. 
A. 594, 126 NE 330; Indianapolis v. 
Baker, 72, Indy A.) 323 125 NiBP 525 


Vanderford v, Houston, (Tex. Civ. A.) 
286 SW 568. 

[a] Rule applied.—Where a mu- 
nicipality in connection with its park 
system assumed control over a river, 
and the river at that point was used 
for boating, not bathing, the munici- 
pality was bound only to exercise 
care commensurate with the dangers 
likely to occur, and to be anticipated 
from the use of the river as a place 
of boating. Sarber v. Indianapolis, 
72 Ind. A. 594, 126 NE 330. 

99. See supra § 1926. 

1. Durkin v. New York, 146 App. 
Div. 472)/131 VNOWS 12:7 be 
piste Holt v. Moline, 196 Ill, A, 235, 

“Certain parts of a public park 
should be kept in a safe condition for 
public travel, but there often are in 
such a park, ponds, lakes, knolls, 
ravines and forests not intended and 
not understood by the public to be 
intended for public travel; and ma- 
chinery and appliances with which a 
park is kept in order may very rea- 


sonably be stored in some part 
thereof.’”’ Holt v. Moline, supra. 
3. Vanderford v. Houston, (Tex. 


Civ. A.) 286 SW 568. 

4. Vanderford vy. Houston, supra. 

5. Norberg v. Hagna, 46 S. D. 568, 
195 NW 448, 29 ALR 841. And see 
Berry v. Durham, 186 N. C. 421, 119 
SE 748 (where a park outside a city 
is given to the city, it is liable for 
acts of an employee grading a street 
leading to the park). 

6. Barnett v. Kansas City, (Mo. 
A.) 214 SW 240. 3 

7. Ft. Collins vs. Roten,) 72 Colo. 
182, 210 P 326 (amusement chute). 

8. Canon City v. Cox, 55 Colo. 264, 
1383 P 1040. 

9. Gibson v. Indianapolis, 68 Ind. 
A. 89, 119 NE 1011; Gorbman v. New 
York, 164 NYS 59 [aff 184 App. Div. 
935 mem, 170 NYS 1082 mem]; Jame- 
son v. Philadelphia, 282 Pa, 207, 127 
A 629, P 

[a] Rule applied.—A city which 
maintained a public park or play- 
ground, including a baseball diamond, 
was not negligent for the use as a 
base of a piece of stone which injured 
plaintiff, the stone not having been 
there the day before the injury, there 
being no evidence that the city, by 
its servants, put it there, or that 
its servants had any knowledge of 
its placing as_a base, while it had 
not been there long enough to justify 
an inference of constructive knowl- 
edge, and one of the instructors in 
charge of the playground had re- 
moved it as a base about half an 
hour before the game. Indianapolis 
v. Baker, 72 Ind. A. 323, 125 NE 52. 

10. Sarber v. Indianapolis, 72 Ind. 
A, 594, 126 NE 330. 

[a] TDlustration—Where a mu- 
nicipality which, as part of its park 
system, assumed control of part of 
a river, allowed barbed wire to re- 
main on the bottom of the stream, 
and, when a canoe was overturned 
by a racing motorboat, a swimmer 
who attempted to rescue a woman 
in the canoe was caught by the wire 
and drowned, the negligence of the 
municipality was not the proximate 
cause of the death, but- was a mere 
incident, the proximate cause being 
the negligence in the operation of 
the motorboat; nor does the fact that 
the municipality had placed a motor- 
boat on the river to keep it free from 
obstructions, and to protect the lives 
of those boating, make such negli- 
gence the proximate cause. Sarber v. 
aae SaeD OMG: 72 Ind. A. 594, 126 NE 
330. 

11. N. Y.—Brann y. Hudson Falls, 
169 App. Div. 874, 155 NYS 796; Boy- 
land v. New York, 3 N. Y. Super. 27. 
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tion,!2 the maintenance of good order in a park, 
and the prevention of dangerous conditions there 
caused by gathering crowds or by the lawless or 
imprudent conduct of individuals, is a governmental 
function, in the exercise of which the municipality 
Where a foreman in charge of a 
park selects the driver of a rubbish wagon and has 
power to remove him and direct his employment, 
such driver is a servant of thé municipality for 
whose negligence it is liable, although furnished 
by a third person, who pays his wages, but who is 


is not liable.1® 


a 
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municipality.1* 


the like for the 


paid for the team and the driver’s services by the 


And see De Agramonte v. Mt, Ver- 
non, 123 App. Div. 717, 108 NYS 236 
(injury to traveler on street from 
fireworks); Gorbman v. New York, 
164 NYS 59 [aff:184 App. Div. 935 


a 170 NYS 1082 mem] (willful 
act). 

N., C.—Morgan v. Tarboro, 174 N. C. 
104, 93 SE 470. 


Pa.—Jameson y. Philadelphia, 282 
Pa. 207, 127 A 629; Rhine v. Phila- 
delphia, 24 Pa. Super. 564. 

R. I.—Hassett v. Thurston, 43 R. I, 
47, 110 A 394, ; 

B. C.—Halpin v. Victoria, 21 B. C. 
14, 283 DomLR 333, 7 WestWkly 1050. 

[a] Baseball game.—A _ village 
which permits an amateur game of 
baseball to be played in a public 
park is not liable to one who, while 
standing on-the grounds behind the 
catcher, is struck and injured by a 
foul ball. Brann vy. Hudson Falls, 169 
App. Div. 874, 155 NYS 796. 

[bd]. Fireworks.—Where a town 
council licensed Italian societies to 
set off fireworks in the public com- 
mon for their annual celebration, the 
town was not liable for injury to a 
person from the exercise of such li- 
cense. Hassett v. Thurston, 43 R. I. 
47, 110°A 394. See Halpin v. Victoria, 
21 B. C. 14, 23 DomLR 333, 7 West 
Wkly 1050 (where city contributed 
toward expenses of a fireworks dis- 
play conducted by a committee of 
eltizens in a city park, it was held 
not liable for injuries sustained). 

[ec] Firing of cannon by private 
person.—Boyland v. New York, 3 
N:) YY: Super. :27, 

_[d] Erection of flagpole.—A mu- 
nicipality was not liable for careless- 
ness of those using a park to erect 
a flagpole for a Fourth of July cele- 
bration, although such persons had 
been granted permission by the park 
superintendent and _ police officers 
were present, where it retained no 
eontrol over the work. Jameson v. 
Philadelphia, 282 Pa. 207, 127 A 629. 

[e] Erection of grand stand.— 
Where a municipal corporation au- 
thorizes the construction of a grand 
stand on its common by a private 
person, it is not liable for injuries 
suffered by plaintiff due to the neg- 
ligent construction. Morgan v. Tar- 
boro, 174 N. C. 104, 93 SE 470. 

12. Healy v. Kansas City, 277 Mo. 
619, 211 SW 59. And see cases supra 
note 95. 

13. Healy v. Kansas City, 277 Mo. 
619, 211 SW 59. ‘ 

[a] Sham battle in city park.— 
Maintenance of good order in a city 
park at a sham battle to celebrate the 
Fourth of July is a governmental 
function, and the city is not liable 
for injuries to one helping to handle 
a cannon, caused by the presence of a 
crowd and the negligence of one wha 
prematurely fired. Healy v. Kansas 
City, 277 Mo 619, 211 SW 159. 

14. Silverman v. New York, 114 
INS 159), 

Liability for acts of municipal of- 
ficers or employees generally see 
supra §§ 1715-1721. 

15.. See supra § 1936. 

16. See cases infra notes 17-22. 

Governmental or corporate func- 
tions generally see supra §§ 1701-— 
1708, 


17. Cal.—Kellar v. Los Angeles, 


179 Cali 605,773) Pi 1a05. 

Conn.—Hpstein v. New Haven, 104 
Conn. 283, 132 A 467, But see Jones 
v. New Haven, 34 Conn. 1 (city held 
liable for injury caused by talling 
bough in public park, having as- 
sumed the duty to keep trees in 
proper condition). 

Ga.—Warrenton v. Smith, 149 Ga. 
567, 101 SE 681 [rev 28 Ga. A. 241, 
98 SE 91 (opinion conformed to 24 
Ga. A. 641, 101 SE 778)]; Cornelisen 
v, Atlanta, 146 Ga. 416, 91 SH 415; 
Jones v. Atlanta, 35 Ga. A. 376, 133 
SE 521; Autrey v. Augusta, 33 Ga. 
A. 757, 127 SE 796; Miller v. Savan- 
nah, “83 Ga. A 560, 5126. SH 8675 
Cornelisen v, Atlanta, 19 Ga. A. 436, 
9 SE 510: 


Iowa.—Norman v. Chariton, 201 
Iowa 279, 207 NW 184, Compare 
Woodard v. Des Moines, 182 lowa 


1102, 165 NW 313 (holding that Code 
§ 753, providing that cities shall keep 
public squares and commons open 
and in repair and free from nuisance, 
includes parks). 

Kan.—Hibbard v, Wichita, 98 Kan. 
498, 159 P 399, LRA1917A 399; Har- 
per v. Topeka, 92 Kan. 11, 139 P 1018, 
51 LRANS 10382. 

Ky.—Park Comr. v. Prinz, 127 Ky. 
460, 105 SW 948, 32 KyL 359. Com- 
pare Schauf v. Paducah, 106 Ky. 
228, 50 SW 42, 20 KyL 1796, 90 
AmSR 220 (holding that it is not neg- 
ligence to fail. to provide against the 
act of a boy in wading ten feet out 
into a pond in a public park). 

Mass.—Kerr v. Brookline, 208 Mass. 
190, 94 NE 257, 34 LRANS 464; 
Lincoln v. Boston, 148 Mass, 578, 20 
NE 329, 12 AmSR 601, 3 LRA 257; 
Steele v. Boston, 128 Mass. 583; Clark 
v. Waltham, 128 Mass. 567; Oliver v. 
Worcester, 102 Mass. 489, 3 AmR 485. 

Mich.—Heino v. Grand Rapids, 202 
ahs 363, 168 NW 512, LRA1918F 

Minn.—HEmmons vy. Virginia, 152 
Minn. 295, 188 NW 561; Ackeret v. 
Minneapolis,’ 129 Minn, 190, 151 NW 
ae LRA1915D 1111, AnnCasi916E 

7 


Nebr.—Caughlan v. 103 
Nebr. 726, 174 NW 220. 

N. J.—Bisbing v. Asbury Park, 80 
Nea Je May oS di6s OS Ane L9G, seo iE ARNGS: 


523. 
Tenn.—Nashville_ v. L3d 
Tenn. 281, 174 SW 1111. 
Tex.—Vanderford v. Houston, (Civ. 
A.) 286 SW 568. t 
Utah.—Alder y. Salt Lake City, 64 
Utah 568, 231 P 1102. 


Omaha, 


Burns, 


Wash.—Nelson v. Spokane, 104 
Wash. 219, 176 P 149: Russell -v. 
Tacoma. 8. Wash. 156, 35 ,P 605, 40 
AmSR 895. 


Wis.—Bernstein v. Milwaukee, 158 
Wis. 576, 149 NW 382, LRAI915C 435. 

[a] Illustrations.—(1) No _ liabil- 
ity on the part of a municipality 
arises from the killing of a person 
in a public park by a grading ma- 
chine engaged in work there. Nor- 
man vy. Chariton, 201 Iowa 279, 207 
Nw 134. (2) Where a four-year-old 
child was injured by the falling of 
an iron bar placed by city employees 
across a path which had been used 
as a thoroughfare by the public gen- 
erally for more than twenty years 
in crossing a public square, which 
also was used by children as a 


[§' 1937]):b, Nonliability Rule. 
jurisdictions, contrary to the rule stated in the sec- 
tion above,!® it has been held that a municipality 
acts in a governmental capacity in the maintenance 
of parks, playgrounds, public squares, commons, and 


~~ 


[§§ 1936-1937 


In a number of 


sole benefit of the public, and not 


for the profit of the municipality,’® and hence is 
not liable at common law for injuries due to the 
defective condition or negligent maintenance of 
such property by the municipality’’ or its li- 


playground, and the bar was inse- 
curely placed, was attractive to chil- 
dren, and the city had notice, it 
was held that the city was not liable, 
the placing and maintaining of the 
bar being in the governmental func- 
tion. Warrenton v. Smith, 149 Ga. 
567, 101 SE 681 [rev 23 Ga. A. 241, 
98 SE 91 (opinion conformed to 24 
Ga. A. 641, 101 SE 778)]. (3) A mu- 
nicipal corporation owning and 
maintaining park and playground is 
engaged in preserving public health, 
and not in any proprietary or min- 
isterial duty, and is not liable to a 
minor struck by a swing in the park. 
Nashville v.. Burns, 131 Tenn, 281, 
174 SW 1111. . 

[b] The maintenance of a zodlogi- 
cal garden in a public park is a gov- 
ernmental function, so that the city 
is not liable for injuries to visitors 
by animals through negligence of 
officers or agents in not properly con- 
fining them. Hibbard v. Wichita, 98 
Kan. 498, 159 P 399; DRALIIITA 399. 
But see supra § 1936 note 95 [b]. 

[ec] Fireworks.—A municipality is 
not liable for injuries by fireworks 
set off under statutofty authority on 
a public playground, as it is a pub- 
lic work, conducted solely in the pub- 
lic interest and for the general hene- 
fit. Kerr v. Brookline, 208 Mass, 190, 
94 NE 257, 34 LRANS 464. 

[d] Injury to spectator of pageant 
in public park by collapse of seats 
does not impose liability on the city. 
Alder v. Salt Lake City, 64 Utah 568, 
Doe ea ALO. ! 

[e] In constructing a dam in a 
stream in a public park the city is 
performing a governmental function, 
and is therefore not liable for dam- 
ages to private owners by -water 
backed up by the dam. Nelson v. 
Spokane, 104 Wash. 219, 176 P 149. 

{f] Injury to property of conces- 
sionaire.—A municipality is not lia- 
ble for injury to beach chairs belong- 
ing to one having a park concession, 
which resulted from an order of the 
deputy superintendent of parks to 
remove them from a_ building in 
which they were stored. Myers v. 
Boston, 247 Mass, 36, 141 NE 589. 

[g] Playgrounds.—Kellar v. Los 
Angeles, 179 Cal. 605, 178 P 505; 
Epstein v. New Haven, 104 Conn. 283, 
132 A 467 (failure to guard against 
injury to children using swing in 
park); Nashville v. Burns, 131 Tenn. 
281, 174 SW 1111; Bernstein v. Mil- 
waukee, 158 Wis. 576, 149 NW 382, 
LRA1915C 485 (holding that a city 
is not liable for negligence of an 
employee in permitting a child nine 
years old to use am appliance on a 
section of a public playground, in-- 
tended for older children, whereby 
he was injured). she 

[h] Summer camp.—A municipal- 
ity in conducting a summer camp, 
under charter provisions, for main- 
taining the health of children of 
city, is engaged in a governmental 
function, so that it is not liable for 
negligence causing injury to a boy 
at camp. Kellar v. Los Angeles, 179 
Cal, 605, 178 P 505. 

[i] Drowning of child in swim- 
ming pool.—The city, having pur- 
ohased a park and built a swimming 
pool therein as authorized by the 
constitution and statutes, acted as a 


For later cases, developments.and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1937-1939] 


censee.'® According to some of the cases so holding, 
the fact that incidental profit results to the munici- 
pality from the management of the property,!® as 
where a small charge is made for the use of play- 
grounds to help pay expenses,*° or where a part 
of the premises are leased,24 and the negligence 
complained of does not arise from the condition of 
the leased part,?? does not alter the rule; but if such 
property is maintained primarily as a source of 
revenue, the municipality is lable.** The non- 
liability rule does not apply where the municipality 
knowingly permits a public nuisance in a park, 
likely to cause injury.”4 

[§ 1938] c. Driveways, Footpaths, and Other 
Parkways. The rule laid down in some jurisdic- 
tions that a municipality is not lable, unless made 
so by statute, for injuries resulting from the de- 
fective condition or negligent maintenance of public 
parks?> has been held applicable to driveways, foot- 
paths, and other ways in public parks,?® such ways 
not being public highways** within the rules gov- 
erning liability for defective streets and highways.*® 
In other jurisdictions, however, municipalities have 
been held liable for injuries from defects or ob- 
structions in parkways,?® some of the cases _pro- 
ceeding on the theory that, although the establish- 
ment of streets*® and parks*t is a governmental 
function, municipal liability in the case of defec- 
tive streets forms an exception to the general rule 
of nonliability for negligence in the performance 
governmental agency, and was not 
* liable for the death by drowning of 
a child in the pool. Heino v. Grand 
Rapids, 202 Mich, 363, 168 NW 512, 
LRA1918F 528. 

Paths and other ways in parks see 
infra § 1938. 

18. Lincoln v. Boston, 148 Mass. 


578, 20 NE 329, 12 AmSR* 601, 3 
LRA 257 (city not liable for injuries 


the 


MUNICIPAL CORPORATIONS 


only of such public lands having been 
conferred by statute, such condition 
not arising from the management of 
municipality over 
parts or connected therewith, the neg- 
ligence of the public authorities in 
permitting such conditions to exist 
will not render the municipality li- 
able to one of the public injured in 
consequence thereof. 


[43 C.J.] 1178 


of governmental acts,°? and that a walk or pathway 
in a public park, or constituting part of a park 
system, and used as a thoroughfare, is a public 
street or way, for defects in which, due to its negli- 
gence, the municipality is lable.** But a munici- 
pality is not liable for injuries to a pedestrian from 
a fall in a defective park pathway where the path- 
way had not been constructed for the use of the 
public,** or where the person injured is guilty of 
contributory negligence.*® And in any event the 
municipality is liable only for failure to exercise 
reasonable care.*° 

[§ 1939] 9. Public Baths. The maintenance of 
free public baths or bathing beaches under statu- 
tory authority has been held to be a governmental 
function,*? and thé municipality is not liable for 
the negligence of its officers or employees in con- 
nection therewith,®* especially where the work of 
construction has not been completed, and the in- 
stitution has not been opened for publie use.®® 
Moreover, it has been held that the nonliability rule 
applies even where the municipality makes small 
charges for the use of the baths, from which it 
derives a comparatively insignificant income.?® On 
the other hand it has been held that a municipality 
which is authorized to maintain and operate a bath- 
ing pool and to charge fees therefor is liable for 
negligence in its operation in the same manner that 
an individual or private corporation would be liable 
under similar circumstances.*t 
tions 


1708. 
33. 


generally see supra §§ 1701— 


Ackeret v. Minneapolis, 129 
Minn. 190, 151 NW 976, LRA1915D 
1111, AnnCas1916H 897; Kleopfert v. 
Minneapolis, 93 Minn. 118, 100 NW 
669; Kleopfert v. Minneapolis, 90 
Minn. 158, 95 NW 908. 

Ways’ for defects in which munici- 
pality is liable generally see supra 


the rented 


Bisbing v. As- 


by the firing of cannon on the com- 
mon under license sanctioned by ordi- 
such licensee not being the 


nance, 
eity’s agent). And see supra § 1936 
text and note 11. 

19. Cornelisen v. Atlanta, 146 Ga 


416, 91 SE 415; Jones v. Atlanta, 35 
Ga. A. 376, 133 SH 521; Cornelisen 
v. Atlanta, 19 Ga. A. 486, 91 SE 510; 
Caughlan v. Omaha, 103 Nebr. 726, 
174 NW 220: Blair v. Granger, 24 
R. I. 17, 51 A 1042. And see Autrey 
v. Augusta, 33 Ga.-A. 757, 127 SE 
796 (city held. not liable for negli- 
gent condition of part of its water 
system located in public park, al- 
though the general water system may 
be operated for private gain). 
Kellar v. Los Angeles, 179 Cal. 
605, 178 P 505. 

21. Caughlin v. Omaha, 103 Nebr. 
726, 174 NW 220. Ean ; : 

[a] For example, a city maintain- 
ing a public park and municipal 
beach therein for bathing, etc., per- 
forms a governmental, and not a pro- 
prietary, function, and is not liable 
in the absence of statute for per- 
sonal injury to one exercising such 
privileges, resulting from negli- 
gence of city officers, notwithstand- 
ing an incidental revenue from rental 
of buildings used in connection there- 


with. Caughlan v. Crnaha, 103 Nebr. 
726, 174 NW 220. { 
[b] In Massachusetts, however, it 


has been held that where a munici- 
pality leases for profit its common 
jands, it is answerable in the same 
manner as a private owner. Davis 
v. Rockport, 213 Mass. 279, 100 NH 
612, 43 LRANS 1139. 

22. Bisbing v. Asbury Park, 80 
N. 3. Li. 416,78 A196; 33 LRANS 


523. 

[a] Tllustration.—Where a _ dan- 
gerous condition exists in a public 
park in the portion thereof not leased 
and from which no income is re- 
ceived, the power to rent portions 


bury Park, 80 N. J. L. 416, 78 A 196, 
33 LRANS 523. 

23. Cornelisen v. Atlanta, 146 Ga. 
416, 91 SE 415; Cornelisen v. At- 
lanta, 19 Ga. A. 436, 91 SE 510. 

24. Vanderford v. Houston, (Tex. 
Civ. A.) 286 SW 568, And see supra 
§ 1734 note 37. 

25. See supra § 1937. 

26. Jones v. Boston, 201 Mass. 267, 
87 NE 589; Blair v. Granger, 24 R. I. 
17, 51 A 1042 (holding that a city 
maintaining a public park for pur- 
poses other than business is not 
liable for an accident occurring, 
through the negligence of itself or 
its employees, on a parkway, which 
is not a public highway, even though 
a purely incidental profit results to 
the city from the management of the 
park). 

[a] Construction of boulevard 
through park does not give person 
injured cause of action for injuries 
arising from defect therein. Gero y. 
Metropolitan Park Comrs., 232 Mass. 
389, 122 NE 415. 

[b1 A road laid out by park com- 
missioners partly across private land 
is not a “way opened and dedicated 
to public use,’ within Rev. L. c 48 
§§ 98, 99, making cities, etc., liable 
for injury caused by defects in such 
ways, although such road is of such 
appearance as to lead an ordinarily 
observant traveler to suppose that 
it was a public highway, and not a 
parkway. Jones v. Boston, 201 Mass. 
267, 87 NE 589. 

27. See cases supra note 26. 

28. See supra §§ 1755-1885. 

29. Weber v. Harrisburg, 216 Pa. 
117, 64 A 905; Ankenbrand, v. Phila- 
delphia, 52 Pa. Super. 581; Haithcoeck 
v. Columbia, 115 S. C. 29, 104 SH 335 
(liable under statute). 


30. See supra § 1756. 
31. See supra § 1937. 
92. See supra § 1755. 


Governmental or corporate func- 


§§ 1764-1774. 

34. Sowers v. Philadelphia, 63 Pa. 
Super. 227. 

35. Sowers v. Philadelphia, supra. 

36. O’Rourke y. New York, 17 App. 
Div. 349, 45 NYS 261. 

[a] Steps in park walk.—The duty 
of the city of New York as to the 
walks in Central Park is one of rea- 
sonable care; such walks are not gen- 
erally used in the nighttime for 
pleasure travel amd there is no duty 
imposed upon the city to light up 
such walks so that the attention of 
people will necessarily be called to 
irregularities like steps that are 
found in different parts of the park, 
which are used for connecting the 
more or less irregular’ surfaces. 
O’Rourke v. New York, 17 App. Div. 
349. 45 NYS 261. 

37. See cases infra note 38, 

Governmental or corporate func- 
oe generally see supra §§ 1701— 

38. Bolster v. Lawrence, 225 Mass. 
887, 114 NE 722, LRAI917B 1285; 
Gensch v. Milwaukee, 179 Wis. 95, 
190 NW 843; Nemet v. Kenosha, 169 
Wis. 379, 172 NW 711. , 

[a] Rule applied.—The negligence 
of city employees at a free public 
bathing beach in placing a box used 
as a locker in the open space in 
the rear of the bathhouse frequented 
by children for playing purposes, 
causing death of a small child who 
climbed on top of box and fell there- 
from, is not actionable, the, negli- 
gent act having been performed by 
employees in the performance of a 
governmental function. Gensch v. 
Milwaukee, 179 Wis. 95, 190 NW 843. 

89. See supra § 1926 text and 
note 2. ; 

40. Bolster v. Lawrence, 225 Mass, 
3887, 114 NE 722, LRAI917B 1285. 

41. Walker v. Buffalo, 106 Misc. 
640, 175 NYS 274: Belton v. Ellis, 
(Tex. Civ. A.) 254 SW 10238: 
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Contributory negligence on the part of a person 
using a public bathhouse will prevent recovery.*? 

[§ 1940] 10. Markets and Market Places.** The 
erection and maintenance of public markets by a 
municipality is a private or proprietary function,** 
and the municipality is liable for negligence in their 
maintenance,*® and also, according to some au- 
thorities, for defects in the plans thereof.*® In some 
cases, where the injury was due to defects in that 
part of the market used as a public way, the mu- 
nicipality has been held liable on the theory of 
failure to maintain a street in safe condition.*’ The 
lack of funds to make repairs is no defense,** nor 
is the municipality exempted from liability by a 
lease, under which the market remains subject to 
all the regulations, control, and authority of the 
municipality applicable to every other market.*® 
Ordinary or reasonable care is the measure of the 
municipality’s duty in the maintenance of such 
markets.°° The municipality is not liable for in- 
evitable contamination of the air by live stock,°* 
for the obstruction of a street appropriated to mar- 
ket purposes,°2 or for damages caused by vis major,°* 
or where the injured person met his accident at a 
place which at the time was not an authorized 
market place, although within the limits in which 
one was authorized, or where buying and selling 
were carried on against public authority.** 


_ [a] Negligence not shown.—A 
municipal employee, attendant in a 


even more important repairs in the 
public streets does not excuse it 


We eS ee 


Contributory negligence. The municipality is not. 
liable if the person injured did not exercise ordi- 
nary care and diligence.** A person occupying a 
stall in a city market under a weekly license as- 
sumes the risk of injury to health by its unsanitary 
condition where he continues in the occupation of 
the stall after knowledge of its condition.*¢ 

[§ 1941] 11. Pounds, Dumping Grounds, and Quar- 
ries. In maintaining a public pound a municipality 
is performing a public duty of such a character 
that it is not liable for the negligence of its officers 
and employees in respect thereto,°” unless the pound 
constitutes a nuisance.*® ; 

Dumping grounds. The maintenance of public 
dumping grounds by a municipality, not for com- 
mercial purposes, is generally held to be the exer- 
cise ofa governmental function,®® and the munici- 
pality is not liable for the negligence of its officers 
and employees in connection therewith,°° even 
though a small charge is made to those using public 
teams to convey refuse to such grounds.*t In some 
jurisdictions, however, a municipality has been held 
liable on the theory that in maintaining dumping 
grounds no public duty is involved.®? 

Quarries. The operation of a rock quarry by a 
municipality has been held to be a governmental - 
duty,°* for negligence in the exercise of which the 
municipality is not liable.** Other authorities, how- 


Governmental and corporate func- 
tions generally see supra §§ 1701— 


public bathhouse maintained for the 
free use of the public, was not neg- 
ligent in failing to detect the theft 
of a large sum of money from a 
bather’s clothes, hung on a hook, the 
employee having no knowledge that 
there were valuables in such clothes. 
Walker v. Buffalo, 106 Misc. 640, 175 
NYS 274. 

Special corporate interest or profit 
generally see’ Supra § 1705. 

42. Walker v. Buffalo, 106 Misc. 
640, 175 NYS 274. B 

[a] Illustration.—A bather can- 
not recover from a municipality 
maintaining a public bathhouse, for 
money stolen from the pocket of his 
clothes, hung on a hook while he is 
taking a bath, where he knows the 
door of the compartment in which 
the clothes are hung is unlocked. 
Walker v. Buffalo, 106 Mise. 640, 175 
NYS 274. 

43. As nuisances see supra § 1734. 

44. See cases infra note 45 

Governmental and corporate or pro- 


prietary powers generally see supra 


§§ 1701-1708. 

45. Savannah v. Collens, 38 Ga. 
334, 95-AmD 398; Burke v. 
more City, 127 Md. 554, 96 A 
Baltimore v. Brannon, 14 Md, 
Spalding v. Ziegler, 173 Mo. A. 698, 


160 SW 14; Norfolk v. Anthony, 117 | 


Va. 777, 86 SE 68. 

[a] @he maintenance of a side- 
walk in repair in front of a market 
from the stalls of which the munici- 
pality derives revenue by way of 
rents is the exercise of a private 
function, thereby rendering the mu- 


nicipality liable for negligence. 
Savannah vy. Collens, 38 Ga. 334, 95 
AmD 398. 

46. Barron v. Detroit, 94 Mich. 
601, 54 NW 273, 34 AmSR 366, 19 
LRA 452. 


Defective plan of public improve- 
ments generally see supra § 1730. 

47. .Nitz v. Toledo, 22 Oh. Cir. Ct. 
454; 12°Oh. Cir. Dec. 357, 23 Oh. Cir, 
Ctr3502 

Defects and obstructions in public 
streets generally see supra §§ 1755- 


1885. 
h a v. Collens, 38 Ga. 
398. 
That the city has not suffi- 


48 
334, 95 AmD 
[a] 
cient funds in the treasury to make 


zrom keeping the pavement of a mar- 
ket in a safe condition. Savannah v,. 
Collens, 38 Ga. 334, 95 AmD 398. 

Lack of funds to make repairs as 
affecting liability for injuries on 
streets see supra § 1760. 

49. Weymouth v. New Orleans, 40 
La. Ann. 344, 4 S 218 (lease only of 
right to collect and appropriate the 
market revenues). 

Liability of lessee 
§ 1929, 

50. 


see supra 
Spalding v. Ziegler, 173 Mo. 
A. 698, 160 “SW. 14: “Norfolk: -v. 
Anthony, 117 Va. 777, 86 SE 68. 
[a] Thus a city market master 
must exercise reasonable care to keep 
the interior of the market house and 
its entrances in a reasonably safe 
condition and prevent the entrances 
from being blocked so as to endanger 


pedestrians. Spalding v. Ziegler, 173 
Mo. A. 698, 160 SW 14. 
51. Miller v. Webster City, 94 


Iowa 162, 62 NW 648. 

52. Black vy. Cleveland, 2 Oh, Dec. 
(Reprint) 438, 3 WestLMonth 97. 

53. Flori v. St. Louis, 69 Mo. 341, 
33 AmR 504 [aff 3 Mo. A. 231]. 

[a] Unprecedented windstorm 
causing market house to fall. Flori 
v. St. Louis, 69 Mo. 341, 33 AmR 504; 
54. Baltimore v. Brannon, 14 Md. 


§5. Baltimore v. Brannon, supra. 

56. Wood v. Hamilton, 28 Ont, Tu. 
214, 12 DomLR 451 [rev 4 OntWN 
496, 23 OntWR 627, 8 DomLR 825]. 

57. Thomas vy. Kennett, (Mo, A.) 
178 SW 254. 

“Tt eannot be that the act of the 
pound-keeper in restraining animals 
from running at large under the ordi- 
nance pertains to’ the mere private 
powers of the city, for, instead, it 
conserves the public good, as it re- 
moves from the street what might 
otherwise become a nuisance through 
impeding the public travel or endan- 
gering the safety of those who may 
occupy the highway.’ Wilks v. 
Caruthersville, 162 Mo. A. 492, 499, 


142 SW 800 

[a] Injury to impounded animals. 
—Thomas v. Kennett, (Mo. A.) 178 
SW 254; Wilks v. Caruthersville, 162 
Mo. A. 492, 142 SW 800. 

58. See supra § 1734. 


59. See cases infra note 60. 


1708. 


_{a] Mlustrations.—(1) Although a 

city’s employees were negligent in 
kindling or guarding a fire on the 
city dumping grounds and sparks 
set fire: to the house of plaintiff's 
intestate, the city is not liable, the 
doctrine of respondeat superior not 
applying to acts performed in the 
exercise of governmental duties, 
Reilly v. New Brunswick, 92 N. J. L. 
547, 108 A 107. (2) A city maintain- 
ing a public dump for a_ public, 
and not a commercial, purpose, is 
engaged in a public enterprise, and 
is not liable for the negligence of 
its caretaker in directing persons 
where to dispose of their refuse. 
Moulton v. Fargo, 39 N. D. 502, 167 
NW 717, LRA1918D 1108. 

Cleaning streets and removing gar- 
bage generally see supra § 1750. 

61. Moulton v, Fargo, 39 N..D. 
502, 167 NW 717, LRAI918D 1108. 

62. Denver vy. Davis, 37 Colo. 370, 
86 P 1027, 119 AmSR 2938, 6 LRANS 
1013, 11 AnnCas 187. 

[a] Rule applied.—A city is liable 
for damages by fire arising from the 
negligence of the city’s health of- 
ficer and his agents in depositing on 
the dumping ground ashes, paper, 
straw, rags, and like materials, not 
including garbage in its restricted 
sense, such materials being collected 
from the streets and alleys and pri- 
vate premises, and the maintenance 
of such dumping ground being for 
the convenience of the inhabitants, 
and not in the discharge of any 
public duty_imposed on the city’ by 
the state. Denver v. Davis, 37 Colo. 
370, 86 P 1027, 119 AmSR 293, 6 
LRANS 1013, 11 AnnCas 187. 

63. Radford v. Clark, 113 Va, 199 
73 SE 571, 38 LRANS 281. ; 

64. Radford v. Clark, supra. 

[a] Mlustration.—The operation 
or control of a rock quarry in which 
blasting is carried on within sixty- 
five feet or more from the street 
upon which a traveler is injured by 
the fright of a horse from the blast- 
ing was not a positive or ministerial 
duty, but a governmental duty, for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1941-1943] 


ever, have held that municipalities are liable on the 
ground that the operation of a quarry is a minis- 


terial function.®® 


[§ 1942] 12. Water Frontage, Landings, Wharves, 
A municipal corpora- 
tion owning or controlling a public landing, wharf, 
or dock, with the right to charge wharfage, is liable 
for negligence in failing to keep such property in 
proper repair®’ or to provide safe moorings,®® pro- 
vided it had actual or constructive notice of the 
defect. complained of,®°® and its negligence was the 


and Docks**—a, In General. 


proximate cause of the injury.7° 
care is all that is required.’ 


not make him a trespasser.™* 
Contributory negligence. 


which the city is not liable. Radford 
Va. Clark, \2t3 Va, *199, T3 SH 671, 38 
LRANS 281. 

Quarry constituting part of work- 
house see supra § 1933 note 62. 

65. Augusta v. Owens, 111 Ga. 
464, 36 SE 830. 

Ministerial functions generally see 
Supra § 1704. 

66. Liability for creation or 
maintenance of nuisance see supra 


§ 1734. 
67. U. S——uvU. S, Trucking Corp..v. 
New York, 14 F. (2d) 528; Phila- 


delphia, ete., R. Co. v. New York, 38 
Fed. 159. 

Ind.—Jeffersonville v. Gray, 165 
Ind. 26, 74 NE 611 (under Burns St. 
Annot. [1901] § 3541); Jeffersonville 
v. John Shallcross, 35 Ind.-19- Jef- 
fersonville y. Louisville, ete., Steam 
Ferry Co., 27 Ind. 100, 89 AmD 495. 

La.—Fennimore v. New Orleans, 20 
La. Ann. 124, 

Mass.—Nichols vy. Boston, 98 Mass. 
39, 93 AmD 132. 

N. Y¥.—Kennedy v. New York, 73 
N. Y. 365, 29 AmR 169; Macauley 
v. New York, 67 N. Y. 602; Garrison 
v. New York, 18 N. Y. Super. 497; 
Taylor v. New York, 4 BE. D. Smith 
559; McGuiness v. New York, 52 How 
Pr 450 [rev on other grounds 26 Hun 


142). 

Wash.—Harris v. Bremerton, 85 
Wash. 64, 147 P 688, AnnCas1916C 
160; Belles v. Tagoma, 79 Wash. 200, 
140 P 324. 

Ont.—Thompson vy. Sandwich, 1 
Ont. L. 407. 


6s. U. S. Trucking Corp. v. New 
York, 14 F. (2d) 528; The Hollandia, 
297 Fed. 838; Shinkle v. Covington, 
64 Ky. 617; Wiley v. Allegheny City, 
118 Pa, 490, 12 A 453, 4 AmSR 608; 
Pittsburgh vy. Grier, 22 Pa. 54, 60 
AmD 65; Crawford v. Allegheny, 
(Pa.) 16 A 476 (dictum). 

[a] Negligence not shown.—(1) 
Coxe v. Cunard SS. Co., 174 Fed. 166 
[aff 183 Fed. 1021, 105 CCA 663]. 
(2) A municipality is not liable for 
the breaking by a moored steamship 
of a mooring post on a city pier, 
where the post was of cast iron, of 
the usual size and character of such 
posts in the harbor and without de- 
fect. The Hollandia, 297 Fed. 838. 

49. Murphy v. Brooklyn, 98 N. Y 
642: Garrison v. New York, 18 N. Y. 


Super. 497; Belles v. Tacoma, 79 
Wash, 200, 140 P 324. 

70. Kennedy v. New York, 173 
N. Y. 365, 29 AmR 169; Klein v. 
Philadelphia, 228 Pa. 507, 72 A 845. 


[a] Rule applied.-cWhere a mu- 
nicipality négligently fails to have 
a stringpiece on a dock, and a horse 
backs off the same, having momen- 
tarily become unmanageable, such 


The municipality is 
not liable where the dock belongs to the state,?? or 
to a private person, even though it is under mu- 
nicipal supervision,’® or where such dock has not 
been opened for public use,’* or where a dike volun- 
tarily erected is permitted to be destroyed.7® 
municipality is not liable where the person injured 
is a trespasser;’® but the mere fact that the owner 
of a vessel has not paid the required wharfage does 


Where the loss is the 


MUNICIPAL CORPORATIONS 
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result of carelessness or inexperience on the part of 
the person injured or his crew or agents, the mu- 


nicipality is not liable.*® 


partment.’® 


But reasonable 


The 


temporary unmanageableness' will 
not be regarded as the cause of the 
injury, and the municipality is liable 
for the loss of the horse. Kennedy 
Dane n York, 73 IN. “Y¥.-365; 29) Amr 

Proximate cause generally see Neg- 
ligence [29 Cyc 488]. 

71. Belles v. Tacoma, 79, Wash. 
20:0, 140 P 324. 

[a] Matters not constituting neg- 
ligence.—Belles v. Tacoma, 79 Wash. 
200, 140 P 3824 (permitting plank in 
floor of dock to become worn so as 
to be one-fourth inch below common 


New York, etc., Saw-Mill, etc., 
v. Brooklyn, 8 Hun 37 [aff T1 
N80 0.55.0 i 

73. Rusk v. Montgomery, 80 Or. 
935 41.56: Pea 3h 

[a] The passing of an ordinance 
providing for supervision of wharves 
and docks did not render the munici- 
pality liable for damages resulting 
from the negligence of the owner of a 
private wharf when a foot passenger 
broke through a board and fell. Rusk 
v. Montgomery, 80 Or. 93, 156 P 435. 

74. See supra § 1926 text and note 


95. 

75. Collins v. Macon, 69 Ga. 542 
(holding that, where a city volun- 
tarily erects a dike on corporate 
property to prevent the overflow of 
a natural stream, it may, in the ab- 
sence of a statutory duty to maintain 
the dike, allow its destruction with- 
out liability to an adjacent landowner 
for consequent damage, although the 
dike had stood for a long time and 
had been relied on by the owner in 
making his original purchaserand his 
improvements), 
ae supra § 1926 notes 93 [b], 


Harris v. Bremerton, 85 Wash. 
64, 147 P 688, AnnCasl1916C 160. 
And see infra § 1943. 

78. Smith v. Ivey, 18 La. Ann. 


669. 

Contributory negligence generally 
see Negligence [29 Cyc 5051. 

79. Philadelphia, ete, R. Co. v. 
New York, 38 Fed. 159 (so holding 
as to the dock department in New 
York City). But see Gottsberger v. 
New. York, 9 Misc. 349, 29 NYS 592 
(holding that New York City is not 
liable in such case), 

[a] In Louisiana, under a statute 
creating the board of commission- 
ers of the port of New Orleans, re- 
quiring it to take charge of the 
public wharves and erect sheds on 
the wharves to protect merchandise, 
and to place and keep the wharves 
in good eondition, and authorizing 
a charge upon shipping for the use 
of the wharves, a firm whose goods 


Control of corporate department. A municipality 
has been held lable for injuries from defects in a 
dock under the exclusive control of the dock de- 


[§ 1943] b. Obstructions in Waters at or Adja- 
cent to Landings. 
at least ordinary care in keeping the water adja- 
cent to its wharf or dock, in which vessels le while 
moored thereto, safe from artificial obstructions, 
and is lable for any damage done to any such ves- 
sel by the neglect to do so,*° even though the vessel 
injured had not in fact paid wharfage, and was not 
expected to do so;*t and the municipality is not 
relieved from liability because of the existence of 
statutory provisions for the improvement of the 
stream,*? or because statutory penalties are pre- 
seribed for such obstructions,®* or because the thing 
constituting an obstruction is constructively in pos- 
session of a federal officer.*+ 
of statute a municipality is under no duty to re- 


A municipality is bound to use 


But in the absence 


had been damaged while in a shed 
on one of such wharves by leakage 
in the roof could not recover against 
the board, since it had no funds to 
pay such damages, as the statute 
contemplated that its charges should, 
so far as possible, be the exact 
equivalent of the expense of _ fur- 
nishing the wharves and sheds, Lam- 
EON g New Orleans, 137 La. 784, 69 

80. U. S.—Schoonmaker v. New 
York, 167 Fed. 975, 93. CCA, 227; 
Fahy v. New York, 61 Fed. 336, 9 
CCA 520; The Dave Mose, 49 Fed. 
389 [aff 61 Fed. 336, 9 CCA 520]; 
Manhattan Transp. Co. v. New York, 
37 Fed. 160. 


Ga.—Augusta v. Hudson, 88 Ga. 
599, 15 SE 678. 
vais Geettee v. Baltimore, 53 Md. 
Mo,—Whitfield y. Carrollton, 50 
Mo. A. 98 


Pa.—Winpenny y. Philadelphia, 65 
Pa. 135 (under Act [1854] § 28). 

Tenn.—Memphis vy. Kimbrough, 12 
Heisk. 133 (iron cylinder lying on 
wharf concealed by water). 

Va.—Petersburg v. Applegarth, 69 
Va. 321, 26° AmR 357. 

[a] Tlustration.—Where the dock 
master in charge of a bulkhead 
owned by a city assigned a scow. to 
a berth for unloading, that owing 
to a dispute with another vessel she 
took a position fifteen or twenty feet 
further along, did not relieve the 
city from liability for her loss from 
obstructions in the bottom, unless 
the master knew of the danger. 
Schoonmaker y. New York, 167 Fed. 
975,93 'CCAy 227%, 

[b] “Obstructions” as used in a 
statute requiring a city council to 
keep navigable waters free from ob- 
structions does not include a rock 
forming part of the natural bed of 
the river. Snyder v. Philadelphia, 78 
Par 23% 

[ec] Negligence not shown.—Avery 
v. Baltimore, 192 Fed. 53 (injury to 
vessel running into submerged buoy): 

Duties and liabilities of municipal- 
ity as to watercourses generally see 
supra § 1898. 

81. Petersburg v. Applegarth, 69 
Ney ra: 26 AmR 357. And see supra 

ali is 

82. Petersburg v, Applegarth, 69 
Va. 321, 26 AmR 357. 

83. Garitee v. Baltimore, 53 Md. 
422 a3 


84 Memphis v. 
Heisk. (Tenn.) 133. 

[a] Thus the fact that the artiele 
causing the obstruetion is construc- 
tively in the possession of the United 
States marshal under a libel, which 
does not prevent the city authori- 


Kimbrough, 
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move obstructions from or keep safe for navigation 
a navigable stream which is no part of the high- 
way.of the city.*® an 

Notice to municipality. A municipality is not 
liable where it had no actual or constructive notice 
of the obstruction and had exercised no control 
of the stream at the place of the accident, except 
to police it.8° 

Notice to a vessel of the dangerous condition of 
the bottom of a slip, given by a third person, will 
release the municipality from liability for injuries 
resulting to the vessel subsequently going into the 
slip in disregard of such notice.** 

[§ 1944] c. Effect of Lease.** Where a munici- 
pality has leased a wharf or dock to another, who 
has exclusive use thereof, it does not owe to such 
lessee the same degree of care as is due from a 


wharfinger to navigators invited to a public wharf: 


for safe mooring and using it in the ordinary way ;°° 
and therefore, in the absence of notice, it is not 
lable for injuries caused to such lessee’s vessel 
by reason of the wharfs being. out of repair,®°® al- 
though it is otherwise if notice of the defect has 
been given to the municipality..t Nor, where it 
has made such a lease, is it lable for defects or 
obstructions caused by such lessee,®? unless it has 
notice thereof, express or implied,®? particularly 
where the vessel injured is navigating in water 
which the city is under no duty to keep free from 
obstructions, and is not using such pier or wharf 
at the time.** But a mere grant of the wharfage 
to be collected at a public pier does not relieve the 
municipality from its liability to third persons for 
failure to repair,®® even though the grantee cove- 
nants to make repairs.°® 

_[§ 1945] 13. Drawbridges.°7 In some jurisdic- 
tions it is held that a municipality acts in a goy- 
ernmental capacity in operating a drawbridge where 
it does not derive any profit therefrom, but merely 
ties from removing it above high- 98. 


water mark, does not relieve the city 
from liability to an owner of a ves- 


sel injured by striking against such | 1708. 

article. Memphis v. Kimbrough, 12 99. 

Heisk. (Tenn.) 133. oa a tO; a SW 
85. Coonley v, Albany, 132 N. Y.|129 Mass. 592, 


145, 30 NE 382; Seaman v. New York, 
80 N. Y. 239, 36 AmR 612. 


86. Gibson vy. Indianapolis, 68 Ind.|v. Manitowoc, 


MUNICIPAL CORPORATIONS 


See cases infra note 99. 
Governmental or corporate func- 
tions generally see 


Daly v. New Haven, 69 Conn. 
French v. 
37 AmR 393; 
v. Sheboygan, 153 Wis. 287, 141 NW 
265, 45 LRANS 98. 
89 Wis. 


[§§ 1943-1946 
maintains it for the publie good,®* and is there-_ 
fore not liable for injuries to travelers over the 
bridge,®® or to persons navigating the waters over 
which such bridge is oonstructed,+ by the negligent 
operation of the bridge, unless made so by statute,” 
although in some of the jurisdictions in which it is 
held that the operation of the bridge is a govern- 
mental duty as to persons traveling over it, the 
municipality has been held liable for injuries to 
navigators,’ and in others it is held that the im- 
munity from liability does not apply to injuries 
due to the failure to provide suitable barriers, 
lights, or signals, so that the bridge may be rea- 
sonably safe for travelers.4 In a number of juris- 
dictions a municipality has been held lable for 
negligence in the operation of a drawbridge® caus- 
ing injury to travelers thereon® or to vessels,’ on 
the theory that a municipal corporation acts*in a 
private or corporate capacity in operating such 
bridge® where it has voluntarily undertaken its 
management, although not legally bound to do so.® 
The fact that the negligence causing the injury was 
that of a person employed and paid by the regu- 
larly appointed bridge tender will not relieve the 
municipality from lability, if it knew of, and con- 
sented to, sueh employment;!° and even if the em- 
ployment of a helper by the bridge tender was un- 
authorized, the municipality is liable if the acts of 
the tender and such helper combine to cause the 
injury-*? 

Toll bridges are held by a municipal corpora- 
tion in its private corporate capacity,’* and the 
municipality is hable for defects therein or the 
negligent operation thereof.1* 

In admiralty a municipality may be held liable 
for negligence in the management of a drawbridge 
over a navigable stream, regardless of the rule in 
state courts.** 


[§ 1946] 14. Vehicles'® and Vessels. 


A munici- 


Michigan City v. Werner, 186 Ind. 
149, 114 NE 636. 
supra §§ 1701-— 7. Chicago v. Mullen, 116 Fed. 


292, 54 CCA 94; Van Etten v. West- 
port, 60 Fed. 579; Greenwood y. West- 
port, 60 Fed. 560; Edgerton v. Mayor, 
27 Fed. 230; Lehigh Valley Transp. 
Co, Vv.) Chicago, 237 Tle b8l) §64Nw 
1093 [aff§141 Til; A. 618]" 

[a] Tllustration.—A municipality 


Boston, 
Evans 


And see Stephani 
467, 62 NW 


Tite 


A. ‘89, 119 NE 1011. 

87. The Imp, 225 Fed. 668. 

88. Liability for injuries from de- 
fects in leased premises generally see 
Landlord and Tenant §§ 874-978. 


Seees Jackson y. Allegheny, 41 Fed. 
90. Jackson v. Allegheny, supra. 
91. Allegheny v. Campbell, 107 Pa. 


ba0, ba, Amr 478. 

92. Seaman v. New York, 80 N. Y. 
239, 36 AmR 612; Seaman vy. New 
York, 3 Daly (N. Y.) 147. 


93. Moore v. Oceanic Steam Nav. 
Co., 24 Fed. 237: Seaman v. New 
Mork, 780 IN. Y..239," 36. AmR 602; 


voaman v. New York, 3 Daly (N. Y.) 

fa] Where a city leases a slip and 
delivers exclusive possession to the 
lessee who covenants to repair, it is 
not liable for damages that happen 
from obstructions that arise subse- 
quently, of which it has no notice. 
Moore v. Oceanic Steam Nav. Co., 24 
Fed. 237. 

94. Seaman v. New York, 80 N. Y. 
239, 36 AmR 612; Seaman v. New 
York, 3 Daly GNA Ys) 147. 

95. Taylor v. New York, 4 EH, D. 
Smith (N. Y.) 559. 

96. Taylor v. New York, supra, 

97. Negligence in respect of 
bridges generally see Bridges §§ 62-— 
114; Mavigable Waters [29 Cyc 316]. 


176 (dictum to same effect). ; 

[a] MIllustration.—A city is not li- 
able for injuries to a _ pedestrian 
solely caused by a bridge tender fail- 
ing to give proper warning or sig- 
nals of lifting of the bridge, the 
operation of a drawbridge being a 
governmental, and not a municipal, 
function. Leannah v. Green Bay, 180 
Wis. 84. 192 NW 388. 

1. Corning v. Saginaw, 116 Mich. 
74. 74 NW 3807, 40 LRA 526. 

2. Butterfield v. Boston, 148 Mass. 


544, 20 NE 113, 2 LRA 447. 
3. Weisenberg v. Winneconne, 56 
Wis. 667, 14 NW 871. ; 
4, Leannah v. Green Bay, 180 Wis. 
84, 192 NW 388; Stephani v. Mani- 
towoc, 89 Wis. 467. 62 NW_ 176. 
5. Gathman v. Chicago, 2386 Ill. 


9). 86° INE 152. 
AnnCas 880 [aff 139 Dll. A. , 
Chicago v. O’Malley, 196 Ill. 197, 63 
NE 652 [aff 95 Ill. A. 355]. 

6 Naumburg v. Milwaukee, 146 
Fed. 641, 77 CCA 67; Michigan City 
vi. “Wiermer 186. Td) 14956149 SNES 
636. 

fa] Illustration.—A person em- 
ployed by a municipal corporation to 
warn and keep off travelers when a 
drawbridge is about to be raised is 
an agent of the municipality dis- 
charging corporate duties, and for his 
negligence the municipality is liable. 


19 LRANS 1178, 15 
253]; 


is liable to the owner of a_ vessel 
for damages caused thereto by the 
negligent act-of a municipal em- 
ployee in control eof a bridge in 
swinging such bridge against the 
vessel. Lehigh Valley Transp. Co. v. 
Chicago, 237 Ill. 581, 86 NE 1093 [aff 
141 Till. A. 618]. 

Generally see 
[29 Cye 316]. 

8. Lehigh Valley Transp. Co. v. 
Chicago, 237 Ill. 581, 86 NE 1093 [aff 
141 Ill. A, 618]; Michigan’ City iv. 
Werner, 186 Ind. 149. 114 NE 636. 

9. Greenwood v, Westport, 60 Fed. 


Navigable Waters 


560, 53 Fed. 824. 
10. Gathman y. Chicago, 236 Ill. 
9, 86 NE 152; 19 LRANS 1178, 15 


AnnCas 830 [aff 139. Tll.A. 2537]. 

1l. Chicago v. O’Malfey, 196 Ill. 
197. 63. NE 652 ‘[aff 95 Ill. A. 355]. 

12. See cases infra note 13. 

Special corporate interest or profit 
generally see supra § 1705. 

13. Augusta v. Hudson, 94 Ga. 
135, 21 SE 289; Hoppe v. Winona, 
113: Minn. 252. 129 NW 577,°33 LRA 
NS 449, AnnCas1912A 247. 

14. Dorrington v. Detroit, 223 Fed. 
232, 188 CCA 474, 

Rule in admiralty as to govern- 
mental or corporate duties generally 
see supra § 1706. 

15. Police and fire vehicles see 
supra § 1932. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1946-1948} 


pality in conveying books from one library building 
to another along the highway has been held to be 
performing a ministerial funetion,'® and hence is 
liable for injury to a traveler from the negligence 
of the library employee driving the vehicle in which 
the books are carried.“ On the other hand, where 
a city engineer, using a vehicle assigned to his de- 
partment, permitted a city assessor to ride therein, 
it was held that the municipality was not liable 
for injury to the latter from defects in the vehicle, 
he being a mere licensee’ to whom the municipality 
owed no duty except to refrain from willful or 
wanton acts.1® In any event the liability of the 
municipality must be based on ‘negligence,’® and 
no negligence exists where those in charge of a mu- 
nicipal vehicle had no knowledge of the danger until 
too late to prevent the injury.2° 

Vessels. Although a boat owned by a munici- 
pality may on grounds of public policy be exempt 
from legal process,?+ the municipality is liable in 
personam for injuries negligently caused by the 
operation of its ice boat?? or tugboat,?* while en- 
gaged in private services, even when working with- 
out compensation.*+ Moreover, as respects maritime 
torts, the general rule of municipal nonliability for 
injuries resulting from the performance of govern- 


mental acts has no application in admiralty 
courts.”° 
Ferries. A municipality operating a ferry and 


carrying passengers for hire is liable for injury to 
a passenger by negligence in the operation of the 


16. Johnston y. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339 [aff 174 Ill. A. 414]. 


roads: 
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Wegligence in operation of rail- 


Generally see Railroads [383 Cyc 635 
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ferry to the same extent that other common carriers 
are lable,?® even though the business as managed 
was not profitable to the municipality.?7 

[§ 1947] 15. Railroads and Subways. In operat- 
ing a railroad for profit a municipality acts in its 
corporate, rather than its governmental, capacity,?* 
and is lable for injuries caused by its negligence.?9 
But no liability arises where the act of the munici- 
pality in establishing and operating the railroad is 
ultra vires.°° 

In building a subway which the municipality is 
authorized to lease for a proportion of the earnings, 
or which it may operate itself at such rates of fare 
as may be fixed by its own board of officers, the 
municipality is engaged in a business enterprise 
and is liable for injuries caused by negligence in 
doing the work.*! 

[§ 1948] 16. Waterworks.*? Although the extin- 
guishment of fires is a purely governmental fune- 
tion, and injuries arising from failure to provide 
an adequate water supply or to furnish adequate 
hydrants, ete., will not subject the municipality to 
damages,** a municipal corporation engaged in the 
business of supplying water to its inhabitants for 
its own corporate benefit or profit is performing a 
private or corporate function,®* although a profit is 
not in fact made,*° and is lable for negligence in 
the performance of such enterprise, in the same 


manner as a private corporation or individual would 


be.*° Therefore, while the municipality cannot, un- 


ity for mismanagement. 
is liable for neglect in connection 
with its streets, sidewalks, and 


For the city 


Ministerial functions generally see 
supra § 1704. 

17. Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 45 LRANS 1167, 
AnnCas1914B 339 [aff 174. Ill. A. 


414]. : 

18. Carroll v. Yonkers, 193 App. 
Div. 655, 184 NYS 847, 185 NYS 921. 

19. Mapes Vv. Cherokee, 199 Iowa 
544, 202 NW 258. 

20. Mapes. y. Cherokee, supra 
(where a boy had climbed upon a 
wagon hauling gravel, but his pres- 
ence was not known to municipal em- 
ployees in charge thereof until he fell 


off). 
21. The F. C. Latrobe, 28 Fed. 377. 
22. Guthrie v. Philadelphia, 73 


Fed. 688; The F. C. Latrobe, 28 Fed. 
377. 

[a] Collision.—A city is liable for 
damages due to a collision of its ice 
boat with a vessel moored at a dock 
in another state, while the ice boat 
is engaged in the private service of 
the owners of the dock. Guthrie v. 
Philadelphia, 73 Fed. 688. 


23. Philadelphia v. Gavagnin, 62 
Medes) (Gul) whOL C@ay aoo2) hath oO Med, 
30 

ah The F. C. Latrobe, ae rie 377. 

25. See supra §§ 1706, 

26. Davies v. Boston, TigG Mass. 
194, 76 NE 663; Townsend v. Bos- 
ton, 187 Mass. 283, 72 NE 991; ee 


John vy. Macdonald, 14 Can. S. GC. 
Liability of carriers generally ron 
injuries to ge ee see Carriers 


gs. 1294-148 
27. Davies v. Boston supra note 


238. See cases infra note 29. 

Governmental or corporate powers 
generally see supra §§ 1701-1708. 

29. Solomon v. New Orleans, 156 
Ia; 629, 104 S_ 1; Davis v.. New 
Orieans Public Beit R. Con 155 La. 
504, 99 S 419, 31 ALR 1303; Jones 
vy. New Orleans, 143 La, 1073, 19S 
; Texas Employers’ Ins, ‘Assoc. 
v. Tabor, (Tex. Civ.-A.) 283 SW 929; 
Green v. Amarillo, (Tex. Civ. A.) 244 
SW 241; Tobin v. Seattle, 127 Wash. 
664, 221 P 583. 

Liability to municipal employees 
see supra § 1713 note ‘15 [a]. 


et seq]. 

Liability aS common 
Carriers! 10.@. J..p) 1 
30. Dilluvio v. New York, 73 Misc. 

122, 132 NYS 531 
[a] Illustration.— Where the New 

York City commissioner of bridges, 

under authority attempted to be con- 

ferred by the board of estimate and 
apportionment, constructed and oper- 
ated an electric railroad on the 

Queensboro Bridge upon which the 

public were invited to accept trans- 

portation, the fares of which were 
paid into the city treasury, no re- 
covery against the city can be had 
by a passenger injured through the 
negligence of an employee of the 
department of bridges operating one 
of the cars. Dilluvio v. New York, 

73. Misc, 122; 182 NYS 531. 

81. In re New York, 215 N. Y. 109, 
109 NE 104, AnnCas1917A 119; In re 
Rapid Transit i.» Comns.. 197 NY We 
81, 90 NB. 456, 36 LRANS Gates 
AnnCas 366; Sinsheimer v. Under- 
pinning, ete., Co., 178 App. Div. 495, 
165 NYS 643 [aff 226 N.Y. 646 mem, 
123 NE 889 mem]. 

32. Public and municipal water 
supply generally see Waters [40 Cyc 
764] 


carrier see 


833. See supra § 1747. 

34. See cases infra notes 35, 36. 

Governmental or corporate func- 
tions generally see supra §§ 1701- 
1708. 

35. Pearl v. Revere, 219 Mass. 604, 
107 NE 417; Murray v. Boston, 219 
Mass. 501, 107 NE 416; Keever v. 
Mankato, 113 Minn. 55, 60, 129 NW 
158, 33 LRANS 339, AnnCasi1912A 
216; Jackson v. Parkersburg, 74 W. 
Va. 37, 81 SE 559: Wigal v. Parkers- 
burg, 74 W. Va. 36, 81 SE 558: Wigal 
v. Parkersburg, 74 W. Va, 25, 81.SH 
554, 52 LRANS 465, 

“Defendant also insists that the 
city can make no profit out of its 
operation ~ of these waterworks, 
Doubtless this is in a general way 
true. At all events it may be here 
admitted. But the sequence which 
defendant seeks to draw does not 
at all follow; i.e, that therefore it 
should be exempted from all liabil- 


sewers, from which, in their very na- 
ture, no profit is or can be made. The 
city operates the waterworks for 
profit, in the sense that it is vol- 
untarily engaged in the same busi- 
ness which, when conducted by 
private persons, is operated for 
profit. The city itself makes a rea- 
sonable and varying charge. The 
undertaking is partly commercial. It 
is enough that the city is in a profit- 
making business.” Keever v. Man- 
kato, supra. 

[a] Charter restriction as to wa- 
ter rates.—‘“The fact that the city 
was limited by its charter in the 
rates which it could charge its in- 
habitants for the use of water to a 
price sufficient to raise an amount 
necessary to defray the expénses of 
building and maintaining its water 
system, can not affect the case. It 
is argued that liability depends on 
the city’s making a profit out of 
the business, and that because it 
was prohibited from making a profit 
it is not liable. Actual profit mak- 
ing however is not essential to lia- 
bility. It rests solely on whether 
the negligence -relates to the per- 
formance of a governmental duty, or 
a duty which could have been per- 
formed by a corporate body. Even in 
case the city had been permitted to 
make a profit, it would have gone 
into the city’s treasury to be ex- 
pended for the general benefit of 
the municipality, and could have had 
no other effect than reducing the 
rate of a general property tax. The 
water’ rent produced a public rey- 
enue which the legislature thought 
it proper to confine to an amount 
necessary only to pay for and main- 
tain the waterworks system.” Wigal 
v. Parkersburg, 74 W. Va. 25, 30, 
81 SE 554, 52 LRANS 465. 

Special corporate interest or profit 
see supra § 1705. 

36. U. S.—wWinona v. Botzet, 169 
Ped: 321, °94 CCA. 568, 23 LRANS 
204. 

Ariz.—Sumid v. Prescott. 27 Ariz. 
111, 230 P 1108, 1104 fcit eyed 

Cal.—Marin Water, etc., 
Sausalito, 49 Cal. A. 78, 193 S “94: 
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less a nuisance is created,*? be held liable for in- 


Colo!——Cardiff “Light, ‘ete:, Col” Vv. 
Taylor, 73 Colo. 566, 216 P 711. 

Conn.—Richmond y. Norwich, 96 
Conn.) 582.115). AV1L.) Hourigans wv. 
Norwich, 77 Conn. 358, 59 A 487. 

Ga.—Griffin v. Griffin Chero Cola 
Bottling Co., 35 Ga. A. 779, 134 SE 
812; Lord v. Atlanta, 17 Ga. A. 113, 
86 SE 388; Huey vy: Atlanta, 8 Ga. 
A, 597, 70 SE 71. 

Ill.—Eastern Illinois State Normal 
School v. Charleston, 271 Ill. 602, 111 
NE 573, LRA1916D 991; Chicago v. 
Selz, 202 Ill. 545, 67 NE 386. 

Ind.—Aschoff v. Evansville, 34 Ind. 
A. 25, 72 NE 279. 

Ky.—Flutmus v. Newport, 175 Ky. 
817, 194 SW 1039. 

La.—Borell_ v. Cumberland Tel., 
etc., Co., 133 La. 630, §3 S 247, LRA 
1916D 1064, 

Me.—Woodward v. Livermore Falls 
Water Dist., 116 Me. 86, 100 A 317, 
LRA1917D 678. 

Mass.—Bigelow v. Boston, 254 
Mass. 53, 149 NE 540, 41 ALR 1355; 
Lyons v. Lowell, 239 Mass. 310, 131 
NE 860; Pearl v. Revere, 219 Mass. 
604, 107 NE 417; Murray v._ Bos- 
ton, 219 Mass. 501, 107 NE 416; 
Kelly v. Winthrop, 219 Mass, 
107 NE 414; St. Germain vy. 
River, 177 Mass. 550, 59 NE 
Lynch v. Springfield, 174 Mass. 
54 NE 871; Thayer v. Boston, 
Pick. 511, 31 AmD*<157. 

Minn.—Keever _v. Kankato, 113 
Minn. 55, 129 NW 158, 38 LRANS 
339, AnnCas1912A 216. 

Mo.—Stifel v. St. Louis, 181 SW 
577; Boothe v. Fulton, 85 Mo, A, 16. 

N. Y.—Canavan v. Mechanicville, 
L29e N esaios L2 8 UNE) S826 13 tA 
1123; Oakes Mfg. Co. v. New York, 
206 N. Y. 221,°:99 NE 540, 42 LRA 
NS 286 [aff 141 App. Div. 130, 125 
NYS 1030, and rearg den 206 N. Y 
749, 100 NE 414, 
Little Falls v. State, 198 App.* Div. 
488, 199 NYS 807; Powers v. Me- 
chanicville, 163 App. Div. 138, 148 
NYS 452; Van Alstyne v. Amsterdam, 
119 Misc. 817, 197 NYS 570; Bailey 
v. New York. 2 Hill 531, 38 AmD 669 
[aff 2 Den. 433]. 

N. C.—Munick vy. Durham, 181 N. C. 
188, 106 SH. .665, 24 ALR 538; Woodie 
v. North Wilkesboro, 159 N. C. 353, 
74 SE 924. 

Okl.—Oklahoma City v. Hoke, 75 
Okl, 211, 182 P 692; Fretz v. Edmond, 


430, 
19 


42 LRANS 291]; 


he Okl. 262, 168 P 800, LRA1918B 
Or.—Stephens v. Eugene, 90 Or. 
£6.7,,.4al75) Por 855 Coleman: v. La 


Grande, 73 Or. 521, 144 P 468: Blake- 
McFall Co. v. Portland, 68 Or, 126, 
135 P 873: Pacific Paper Co. v. Port- 
Jand, 68 Or. 120, 135 P 871; Esberg 
Cigar Co. v, Portland, 34 Or. 282, 55 
P 961, 75 AmSR 651, 48 LRA 485. 

Tex.—Texas Employers’ Ins. Assoc. 
v. Tabor, (Civ. A.) 283 SW 929. 

Utah.—Brown v. Salt Lake City, 33 
Utah 222. 93 P 570, 126 AmSR. 828, 
14 LRANS 619, 14 AnnCas 1004, 

Vt.—Morgan v. Stowe, 92 Vt. 338, 
104 A 339, LRA1918F 1000. 

Wash.—Aronson y. Everett, 136 
Wash, 312, 239 P 1011; Bjork v. 
Tacoma. 76 Wash. 225, 185 P 1005, 
48 LRANS 331. 

W. Va.—Jackson v. Parkersburg, 74 
Wit Vari to Sle SSE Abb 9S) OWN eal ave 
Parkersburg, 74 W. Va. 36, 81 SE 
558; Wigal v. Parkersburg, 74 W. Va. 
25, 81 SE 554, 52 LRANS 465. 

Wis.—Highway Trailer: Co. Vv. 
Janesville Electric Co., 178 Wis. 340, 
190 NW 110, 27 ALR 1268; Nemet 
v. Kenosha, 169 Wis. 379, 172 NW 
711: State Journal Printing Co. v. 
Madison, 148 Wis, 396, 134 NW 909; 
Piper v. Madlison, 140 Wis. 311, 122 
UN 730, 133 AmSR 1078, 25 LRANS 


juries not due to negligence** or failure to exercise 
ordinary care®® in the construction or maintenance 
of its water plant, with knowledge of the defects 
or danger,?° it is nevertheless liable, in the absence 


! plies. 
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or maintenance 


Wyo.—Seaman v. Big Horn Canal 
Assoc., 29 Wyo. 391, 213 P 938. 

Man.—Shaw v. Winnipeg, 19 Man. 
234, 244 [quot Cyc]. 

[a] The function of a city in sell- 
ing and distributing water to its citi- 
zens is of a private nature, volun- 
tarily assumed by it for the advan- 
tage of the people of the city. Re- 
sponsibility for the acts of persons 
representing it in such a business 
falls upon the city through the rela- 
tion of master and servant, and the 
doctrine of respondeat superior ap- 
Whenever this relation is es- 
tablished, the city is liable in dam- 
ages for the negligence of its agents 
and servants in the conduct of such 
business. Piper v. Madison, 140 Wis. 
311, 122 NW 730, 133 AmSR 1078, 25 
LRANS 2389. 

{b] Irrigation.—(1) Where a city 
voluntarily undertakes to furnish wa- 
ter for irrigation to the public, and 
wrongfully withholds such water 
from a citizen, it is liable therefor 
in tort. Ysleta v. Babbitt, 8 Tex. Civ. 
A. 4382, 28 SW 702. See also Levy 
v. Salt Lake City, 3 Utah 63, 1 P 
160 (holding a municipality liable 
for a negligent exercise of the power 
to manage, regulate, and control wa- 
ter flowing through the city, for ir- 
rigation purposes). (2) Where a city 
maintained a system of waterworks, 
supplying water to its inhabitants 
for domestic use at fixed rates, and 
furnishing water for fire protection 
and irrigation free of charge, and 
maintained a conduit which was not 
used in the distribution of water 
for pay, but was a part of the sys- 
tem and necessary thereto, and. the 
water flowing through the conduit 
was used for irrigation, the city 
was liable for an accident occurring 
rin the conduit to the same extent 
that a private owner would be. 
Brown v. Salt Lake City, 33 Utah 
222, 93 P 570, 126 AmSR 828, 14 
LRANS 619, 14 AnnCas 1004. 

[c] Injury by guard at water- 
works renders city liable. Richmond 
v, Norwich, 96 Conn. 582, 115 A 11. 

Negligence in construction or 
maintenance of public improvements 
generally see supra § 1731. 

Liability: 

For defects in plans see supra § 1730. 
To municipal employees see supra 

§ 1713. 

37. See supra § 1734. 

2a. N. Y.—Kelsey v. New York, 
123 App. Div. 7381, 107° NYS 10892 

Oh.—Cincinnati v. George, 14 Oh. 
Cir. (Ge NiSi447/ 588 Oh. Cire Cth Lo 
[aff 88 Oh. St. 567 mem, 106 NE 
1050 mem]. 

Pa.—Philadelphia Ritz Carlton Co. 
v. Philadelphia, 282 Pa. 301, 127 
A 848; Herron v. Duquesne Borough, 
84 Pa. Super. 231, 234. 

Wash.—Yakima Cent. Heating Co. 
v. North Yakima, 86 Wash. 99, 149 
P 341, 

Ont.—Gatto v. Toronto, 4 OntWN 
356, 23 OntWR 350. 

Que.—Levinoff v. Montreal, 59 Que. 


Super. 39; La Sage v. Montreal, 51 
Que. Super. 196. 
[a] Nilustration.—Where water 


leaked from flumes maintained by 
the city above the pipes of a heat- 
ing plant, causing excessive conden- 
sation, the injury was not action- 
able, as it resulted from natural con- 
ditions. Yakima Cent. Heating Co. 
¥; ee Yakima, 86 Wash. 99, 149 

[b] Not an insurer of condition 
of plant.—Jenney v. Brooklyn, 120 
N. Y. 164, 24 NE 274; BEttlinger v. 
New York, 58 Misc. 229, 109 NYS 44. 

39. Kelsey v. New York, 123 App. 
Div. 381, 107 NYS 1089. 


I 
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[§ 1948 


of statutory*? or contractual*? exemption, for in- 
juries resulting from negligence in the construction 


of its reservoir, pipes, hydrants, 


ete., and in the conduct of the business,** especially 
where there is a direct invasion or destruction of 


[a] Rule applied.—A city, in relo- 
cating a water main, to permit the 
building of a rapid transit station, 
is not liable for a failure to select 
the best possible route or to adopt 
the best possible plan of construction, 
if those selected were reasonably 
safe. Kelsey v. New York, 123 App. 
Div. 381, 107 NYS 1089. i 

40. Canavan v. Mechanicville, 229 
N. Y. 478, 128 NE 882, 13 ALR 1123; 
Philadelphia Ritz Carlton Co. v.- 
Philadelphia, 282 Pa. 301, 127 A 


843. 

[a] Furnishing impure water, 
without knowledge of its impurity, 
will not render the municipality 
liable. Canavan v. Mechanicville, 229 
N. Y. 473, 128 NE 882, 13 ALR 1123. 

[b] Latent defects.eA municipal- 
ity is not liable for a latent defect 
in a water pipe not discoverable by 
reasonable inspection. Philadelphia 
Ritz Carlton Co. v. Philadelphia, 282 
Pa, 301, 127 A 843. 

41. See statutory provisions. 

{a] Construction and operation of 
statute.—Rev. St. (1909) § 9944, pro- 
viding that a third-class city shall 
not be liable for negligence in the 
operation of waterworks, governs @ 
contract made to open a mine to 
furnish coal for such a city, and 
applies to an action by the contrac- 
tor against the city for damages in 
failing to furnish steam for the op- 
eration of , the mine. Stroup v. 
Kirksville, (Mo. A.) 215 SW 903. 

[b] The statute cannot .be an- 
nulled by express agreement, it be- 
ing enacted as part of the public 
policy of the state. Stroup v. Kirks- 
ville, (Mo. A.) 215 SW 903. 

42. See infra text and notes 58, 59. 


43. U. S.—Winona v. Botzet, 169 
Bea. 321, 94 CCA 563, 23 LRANS 
CGolo.— Cardiff - Light, ete.,. Com v. 


Taylor, 73 Colo. 566, 216 P 711. 


Conn.—Hourigan v. Norwich, 77 
Conn. 358, 59° A’’487. : 
Ga.—Augusta v. Mackey, 113 Ga. 


63, 38 SE 339; Augusta v. Lombard, 
99 Ga. 282, 25 SE ‘772; Griffin: -v. 
Griffin Chero Cola Bottling Co., 35 
Ga, A. 779, 1384 SE 812; Huey v. At- 
lanta, 8 Ga. A. 597, 70 SE 71. 

Ill.—Chieago v. Selz, 202 Ill. 545, 
67 NE 386 [aff 104 Ill. A.. 376]. 

Ind.—Aschoff v. Evansville, 34 Ind. 
A, 25, 72 NE 279. 

Iowa.—Miller Grocery Co. v. Des 
Moines, 195 Iowa 310, 192 NW 306, 
28 ALR 815. 

Mass.—Lyons v. Lowell, 239 Mass. 
310, 1381 NE 860; Pearl v. Revere, 
219 Mass. 604, 107 NE 417; Murray 
v. Boston, 219 Mass. 501, 107 NE 
416; Kelly v. Winthrop, 219 Mass. 
471, 107 NE 414; Lynch vy. Spring- 
field, 174 Mass. 480, 54 NE 871; 
Watson v. Needham, 161 Mass, 404, 
37 NE 204, 24 LRA 287; Stock v. 
Boston, 149 Mass. 410, 21 NE. 871, 
14 AmSR 430; Perkins v. Lawrence, 
136 Mass. 305; Hand v. Brookline, 


126 Mass. 324. 

Minn,—Keever v. Mankato, 113 
Minn, 55, 129 NW 158, 33 LRANS 
339, AnnCas1912A 2168 [cit Cyc]; 
Wiltse v. Redwing, 99 Minn, 255, 109 
NW 114. 

Mo.—De Mayo v. Kansas City, 210 
SW 380; Dammann y. St. Louis, 152 
Mo. 186, 53 SW 932; Boothe vy. Ful- 
ton, 85 Mo. A. 16; Whitfield v. Car- 
rollton, 50 Mo. A. 98. 

N. H.—Lockwood v. Dover, 73 N. 
H. 209, 61 A 382 [overr Gross v. 
Portsmouth, 68 N. H. 266, 33 A 256, 
73 AmSR 5861: Rhobidas v. Con- 
cord, 70 N. H. 90, 47 A 82, 85 AmSR 
604,51 LRA 381. 

Y.—Powers v. 


N. Mechanicville, 
163 App. Div. 138, 


148 NYS: 452; - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1948] 


private property ;** and the fact that the water- 
works system is used not only to supply water to 


the inhabitants, but also for fire 


even chiefly for fire protection,*® will not exempt 


the municipality from hability for 
curring in the use or maintenance 


MessersSmith v. Buffalo, 138 App, Div. 
4370122 (NYS? 918s McAvoy v. New 
York, 54 HowPr’ 245; Bailey v. 


New York, 3 Hill 581, 38 AmD 669 
[aff 2 Den. 433]. 
N. C.—Woodie v. North Wilkes- 


boro, 159 N, C. 358, 74 SH 924. 

Oh. —Piqua yv. Morris, 98 Oh. .St. 
42, 120 NE 300, 7 ALR 129; Iron- 
ton v. Kelley, 38 Oh. St. 50; Cin- 
e<innati v. George, 14 Oh. Cir. Ct. 
Wee 4 4aese vOh ee Cins (Ct. «510 [att 
88 Oh. St, 567 mem, 106 NE 1050 
mem]. 

Ok. 75 


—Oklahoma City v. Hoke, 
OS 211 Teo) P92" 

Or.—Coleman v. La Grande, 73 Or. 
521, 144 P 468; HEsberg Cigar Coa 
Portland, 34 Or. 282,. 55 PP 961, 
AmSR 651, 43 LRA 4385. 

Pa.—Rumsey v. Philadelphia, 171 
Pa. 63, 32 A 1133; Philadelphia v. 
Gilmartin, 71 Pa. 140; Zimmer v. 
Philadelphia, 57 Pa. Super. 20. 

R. I—Aldritch Vey erties tet SEL. oP, 
141, 23 AmR 434, 


Wash.—Rainier Heat., cete;:iCor v. 
Seattle, 113 Wash. 95, 193 P 233; 
Imperial Candy Co. v. Seattle, 93 


Wash. 145, 160,.P 303. 

WwW. Va—Wigal v. Parkersburg, 74 
Ae Va. 25, 81 SH 554, 52 DLRANS 

Wis.—Piper v. Madison, 140 Wis. 
311, 122 NW _ 730, 1388 AmSR 1078, 
25 LRANS 239. 

Eng.—Montreal v. Watt & Scott, 
iutd.- [1922].2 A. C. 555, 69 DomLR 
Le Quebec = RY) ete., Co. Vv. Vandry, 
{1920] A. C. 662, 26 RevLegNS 
244, 52 DomLR 136; Montreal v. 
Lesage. [L923] Cane S* C. 355," [1923 | 
Ce S135 Path B32 Que; 3 oB; 


ee v. Winnipeg, 19 Man. 
Ont.—O’Dell ¥... London, 17 Ont 
WN 284. 
Que.—Delahanty v. Montreal, 54 


Que. Super. 50. 

Sask.—HElite Cafe v. Reg., 12 Sask. 
L. 161, [1919] 2 WestWkly 120 [aff 
{1919] 1 WestWkly 308]. 

[a]. Particular acts of negligence. 
—(1) Injury to property by escaping 
smoke from a pumping station. Gor- 
don vy. Silver Creek, 127 App. Div. 888, 
112 NYS 54 [aff 197 N. Y¥. 509 mem, 
90 NE 1159 mem]. (2) Placing a hy- 
drant in the curb of the sidewalk 
So close that the wheel of a pass- 
ing carriage struck it. St. Germain 
v. Fall River, 177 Mass. 550, 59 NE 
447. (8) Injury to goods stored in 
basement caused by water escaping 
from one of the mains, when the 
city’s servants negligently under- 
took to repair a leak before cutting 
off the water. Chicago v. Selz, 202 
Ill. 545, 67 NE 386. (4) Negligently 
permitting the supply of water in a 
waterworks system to be polluted 
by poisonous substance. Keever v. 
Mankato, 113 Minn, 55, 129 NW 158, 
33 LRANS 339, AnnCas1912A 216 
feite Cy cl. (5) Bursting of defec- 
tive water main. Esberg Cigar Co. 
wo eortland 34 Or 6282,655) Po .961, 
75 AmSR 651, 48 LRA 4385. (6) 
Injury to property caused by the 
bursting of a dam negligently built 
and maintained by the city to form 
a reservoir to supply its waterworks. 
Bailey v. New York, 3 Hill (N. Y.) 
531, 38 AmD 669 [aff 2 Den. 433]. 
(7) Negligence in not equipping a 
water standpipe with a gauge, there- 
by causing it to overflow and frighten 
plaintiff's horse, which ran away and 
injured plaintiff. Woodie v. North 
Wilkesboro, 159 N..C. 353, 74 SE 924. 
(8) Bursting of reservoir appurte- 
nant to municipal waterworks sys- 
tem, thereby causing injury to prop- 
erty. Wiltse v. Red Wing, 100 Minn. 
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protection,*® or 


injuries not oc- 
of the plant in 


548, 111 NW 1134; Wilste v, Red 
Wing, 99 Minn, 255, 109 NW 114; 
Jackson v. Parkersburg, 74 W. Va. 
37, 81 SE 559; Wigal v. Parkers- 
pure, 74 W. Va. 36, 81 SE 558; Wigal 
v. Parkersburg, 74 W. Va. 25, 81 SE 
554, 52 LRANS 465. (9) Leakage of 
water from defective main, hydrant, 


or plug. De Mayo v. Kansas City, 
(Mo,), “210 “SW $80; -Stifel’\v.- St 
Louis, (Mo.) 181 Sw B70) Cut- 


ting off water from a consumer’s 
boiler, thereby causing plants in a 
greenhouse to freeze. Cincinnati v. 
George, a4) Ohi Cirs (Cts) Ni w'S 2447, 
33 Oh. Cir. Ct. 510 [aff 88 Oh. St. 567 


mem, 106 NE 1050 mem]. (11) In- 
jury to householder by falling 
through trapdoor negligently left 
open by ‘waterworks employee in 


reading meter in basement. Shaw 
v. Winnipeg, 19 Man. 234. (12) In- 
jury from operation of an electric 
light plant as a necessary part of a 
waterworks system furnishing water 
to citizens for pay. Lord vy. Atlanta, 
Lin Ga. AALS, 86 SHE 388) 

Excavating street in laying con- 
duits see supra § 1815. 

44. Wilson v. New Bedford, 108 
Mass.-261, 11 AmR 352 Southeasy 
v. New York, 96 App. Div. 598, 89 
NYS 630. 

Creation of nuisance see supra § 


1734 
45. U. S.—Winona vy. Botzet, 169 
Heat 321, 94 CCA 563,23 LRANS 


Conn.—Judson vy. Winsted, 80 Conn. 
384, 68 A 999, 15 LRANS 91; Houri- 
een v. Norwich, 77 Conn, 358, 59 A 

Ill.—Chicago v. Selz, 202 Ill. 5465, 
67 NE 386 [aff 104 Ill. A. 376]. 

Ind.—Aschoff vy. Evansville, 34 Ind. 
A. 25, 72 NE 279. 

Iowa.—Miller Grocery Co, v. Des 
Moines, 195 Iowa 1310, 192 NW 306, 
28 ALR 815. 

Mass.—Kelly v. Winthrop, 219 
Mass. 471, 107 NE 414. 

N. H.—Rhobidas v. Concord, 70 N. 
H. 90, 47 A 82, 85 AmSR 604, 51 
LRA 381. 

Or.—Blake-McFall Co. v. Portland, 
68 Or. 126, 135 P 873. 

R, I.—Aldrich y. Tripp, 11 R. I. 
141, 283 AmR 434. 

Utah—Brown y. Salt Lake City, 
33 Wtahs 2225993. P5710; 126, AmSR 
al i4 LRANS 619, 14 AnnCas 

W. Va.—Jackson v. Parkersburg, 74 


W. Va. 37, 81 SE 559; Wigal v. 
Parkersburg, 74 W. Va. 36, 81 SH 
558; Wigal v. Parkersburg, 74 W. 


Va. 25, 81 SH 554, 52 LRANS 465. 
Wis.—Piper v. Madison, 140 Wis. 
311, 122 NW eee? 133 AmSR 1078, 
25 LRANS 239 
And see cases Supra passim note 


43 

[al Dual purpose of waterworks; 
rule discussed.—“While it is true 
that a municipality is not liable for 
negligence in performing or failing 
to perform its purely discretionary 
or governmental functions, we do not 
think the maintenance of the water 
tanks in this case was purely gov- 
ernmental. The city’s charter au- 
thorized it to acquire, erect, main- 
tain and operate waterworks, and _to 
sell water to its inhabitants for do- 
mestie use. It maintained its water- 
works for the twofold pumwpose of fire 
protection and supplying water for 
the daily consumption of its inhabi- 
tants. It is argued that, inasmuch 
as the waterworks were maintained 
in part for fire protection, which is 
admittedly a discretionary or gov- 
ernmental act, the city is not liable 
because it undertook to supply and 
did supply water for domestic use 


connection with the extinguishment of fires. 
the municipality is not liable for injuries from lat- 
eral service pipes attached by consumers,*? at least 
until it has been duly notified of defects therein, 
when it becomes its duty to remedy the same*® or 
from impurities on account of contamination by 
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But 


to its inhabitants through the same 
waterworks system. But this con- 
tention is contrary to the rule that 
has been adopted by practically all 
the courts of the country. Munici- 
palities supplying their inhabitants 
with water do not maintain separate 
waterworks for fire protection; water 
for both purposes is invariably sup- 
plied through the same mains. 
Neither do they undertake to sup- 
ply water for domestic use without’ 
at the same time providing fire pro- 
tection. So that, in every case deal- 
ing with the subject of municipal 
liability respecting the maintenance 
of waterworks, it may be fairly as- 
sumed that the plant was serving a 
dual purpose, and the rule is _ that, 
unless the negligence complained of 
is the work of extinguishing fires, 
the municipality is liable on the 
same principle that a corporation en- 
gaged in the same business is liable.” 
Wigal v. Parkersburg, 74 W. Va. 25, 
27, 81 SE 554, 52. LRANS 465. 

[b] Rule applied.—In an action by 
the owner of a building against a 
eity for flooding of plaintiff’s base- 
ment because of a defective joint be- 
tween a hydrant in the street and a 
water pipe, negligence of the city 
relative to the joint in the pipe would 
make it liable for damages in its 
proprietary capacity, notwithstand- 
ing the hydrant was also used as 
part of the fire apparatus of the city 
in its governmental capacity. Miller 
Grocery Co, v. Des Moines, 195 Iowa 
1310, 192) IN W783 06s, 28> AR S85: 

[ce] In Arizona it has been held 
that, where a city intermingles gov- 
ernmental and proprietary functions 
in using its water supply for fire 
protection, sanitation, and general 
sale, it will not be allowed to show 
the original object of the water sys- 
tem or that it was conducted as a 
governmental function and without 
profit, for the purpose of exonerating 
itself from liability. Prescott v. 
Sumid, 247 P 122. 

[d] Im Vermont it has been held 
that a fire protection hydrant con- 
nected with a municipal waterworks 
system was not a part of the system 
constructed for the city’s benefit or 
emolument, and that a person in- 
jured by the negligent location of 
such hydrant could not recover, since 
the location thereof was a govern- | 
mental act, in its nature judicial. 
Morgan y. Stowe, 92 Vt. 388, 104 A 
339, LRA1918F 1000. And see Welsh 
We Rutland, 56 Vt. 228, 48 AmR 762 
(where the negligence ‘complained of 
consisted in a failure properly to 
repair a fire hydrant). 

46. Pacific Paper Co, v. Portland, 
6S Or. 120 S135 eee stl: 

47. Miller v. Kalamazoo, 149 Mich. 
494, 103 NW 845; Terry v. New York, 
21 N. ¥. Super. 504. 

[a] The right to exercise legis- 
lative powers in other matters can- 
not be affected by any bargain to 
furnish water. Thus, since in chang- 
ing the grade of a street the city 
exercises legislative power, it will 
not be liable to a property owner for 
the freezing of a private service pipe 
caused by the lowering of such grade, 
Miller v, Kalamazoo, 140 Mich. 494, 
103 NW 845. 

48. Cincinnati v.- Jacob, 10 Oh. 
Dec, (Reprint) 27, 18 CineLBul 65; 
McHale v. Throop Borough, 13 Pa. 
Super. 394. 

[a] Where the water is furnished 
to the municipality for a fire hydrant 
under a contract with a water com- 
pany which required the municipal- 
ity to keep the water hydrant in re- 
pair, and the hydrant breaks by ac- 
cident, the municipality is not re- 


1180 [43 C.J.] 


such service pipes.*? 

Water for particular uses. Where the service af- 
forded is reasonably satisfactory for general pur- 
poses, a municipality is not guilty of actionable 
negligence for failure to furnish to a manufacturer 
water suitable for peculiar and uncommon uses, al- 
though it could have secured a supply for such uses 
at a reasonable expense.®® On the other hand it 
has been held that a municipal corporation sup- 
plying water under contract to a manufacturer of 
soft drinks, with knowledge that the presence of 
‘chloride of lime put into the water by the mu- 
nicipality for hygienic purposes would render manu- 
factured drinks unpalatable, is negligent in not in- 
forming the customer thereof.®* 

Control of board or commission. The fact that a 
board of commissioners or trustees is created by or 
under authority of statute to control municipal 
waterworks will not relieve the municipality from 
liability for the negligent construction or mainte- 
nance of the works in its proprietary capacity,°? 
since the board in performing such duties is merely 
the agent of the municipality,°* and this is true, 
even though such board is appointed by the state.** 

Liability as dependent on source of supply. In 
Massachusetts it has been held that the fact that 
a town obtains its water from the metropolitan 
water system which, under the statute, is a gov- 
ernmental undertaking, does not entitle the town 
to immunity from liability for negligence in the 
operation of its plant.®® 

Proximate cause. If the negligence of a mu- 
nicipality in constructing waterworks is one of the 
proximate causes of injury, the municipality is 
lable, although such negligence concurred with an 
act of God.*° 

Contractual liability. Where a municipality places 
a standpipe on private land under a contract to pay 
a money consideration for the privilege, and, as a 
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accrue, it is liable for damages caused by an over- 
flow from the pipe, irrespective of negligence.**  _ 

Contractual exemption from liability. A munici- 
pality may by contract exempt itself from lability 
for injuries due to negligence in the construction 
or maintenance of its waterworks,®* and such con- 
tract is not against public policy.*® . 

Assault and other wrongful acts by Officers or 
employees. The liability of a municipal corpora- 
tion for acts done in the operation of its water- 
works for profit includes not only cases of negli- 
gence on the part of its officers and servants,°° but 
extends to other wrongful acts as well.®t Thus a 
municipality operating a water plant in its private 
capacity is liable for an assault by its superintend- 
ent, while acting in his capacity as agent for the mu- 
nicipality, upon a person lawfully upon the prem- 
ises.°2, So a municipality is liable in replevin where 
officers or employees of its waterworks wrongfully 
detain personal property from its rightful owner.%* 

Liability of abutting owner. A lot owner who, 
with the consent of the municipality, constructs at 
his own expense a water pipe to connect the city 
main with his property, is not lable for injury to 
adjacent property due to water escaping from such 
pipe, in the absence of negligence on his part.®* 

[§ 1949] 17. Public Wells.°° When a municipal- 
ity assumes control of a well as a source of supply 
of drinking water for the public, it may become 
liable for injury to a person using the well, due to 
its negligence in failing to make necessary repairs,°® 
or to keep the water pure;* but it is not an insurer 
of the purity of the water, and becomes liable to 
one using it for failing to cleanse it only after it 
knows, or with due diligence should know, of the 
impurity.®® Where the injury is caused by a de- 
fect in the wooden platform of a well standing in 
the public highway, the municipality, having econ- 
structed the platform, is charged with knowledge 


further consideration, to pay all damages which may 


sponsible for the damage caused by 
the breaking, but after notice, or its 
equivalent, of the facts, it is its 
duty to regard the breaking as a 
source of danger, and where the 
president of the municipality diverts 
the escaping water to the ground of 
an adjoining owner the municipality 
will be liable for any damage which 
directly results therefrom. McHale 
A Throop Borough, 18 Pa. Super. 

49. Milnes v. Huddersfield, 12 Q. 
B. D. 443 (under an act which did 
not reauire the corporation to lay 
the service pipes, although it was 
entitled to prescrike the material to 
be used for such pipes and by its by- 
laws it prescribed lead or cast iron 
and plaintiff used leaden pipes which 
contaminated the water after leav- 
ing the main). 

50. Oakes Mfg. Co. v. New York, 
206,N. Y. 221, 99 NE 540, 42 LRANS 
286 [aff 141 App. Div. 130, 125 NYS 
1030, and rearg den 206 N. Y. 749, 
100 NE 414, 42 LRANS 291]. 

51. Griffin v. Griffin Chero Cola 
ped Co., 85 Ga, A. 779, 134 SE 


52. Iowa.—Miller Grocery Co. v. 
Des Moines, 195 Iowa 1310, 192. NW 
306, 28 ALR 815. 

Mass.—Pearl v. Revere, 219 Mass. 
604, 107 NE 417. 

N. H.—Lockwood v. Dover, 73 N. 
H. 209, 61 A 32 [overr Gross vy. Ports- 
mouth, 63° N. Hi. 266, 33 A 256) 73 
AmSR 586]; Rhobidas v. Concord, 70 
N.“H. .90,;- 47) A 82,85 AmSR 604, 51 
LRA 381. 

N. Y.—Bailey v. New York, 3 Hill 


531, 38 AmD 669 [aff 2 Den. 433]. 


Or.—Esberg Cigar Co. v. Portland, 
34 Or. 282, 55 P 961, 75 AmSR 651, 
43 LRA 435. 

R. I.—Aldrich vy. Tripp, 
141, 283 AmR 484. 

Wis.—Piper v. Madison, 140 Wis. 
311, 122 NW 730, 133 AmSR 1078, 
25 LRANS 239. 

53. See cases supra note 52. 

Officer or board as agent of muni- 
cipality generally see supra § 1716. 

Public or independent officers and 
boards generally see supra § 1717.. 

54, Bailey v. New York, 3 Hill 
(CN. Y.) 531, 38° AmD ‘669 ) [aft 2) Den, 
433]; Esberg Cigar Co. v. .Portland, 
34° Or. 282,°55 P 961, 75° AmSR 6545 
43 LRA 485, 

55. Pearl v. Revere, 219 Mass. 604, 
107 NE 417; Kelly v. Winthrop, 219 
Mass. 471, 107 NE 414, 

56. Piqua v. Morris, 98 Oh. 
42, 120 NE 300, 7 ALR 129. 

[aj Flood.—In the construction 
of a hydraulic, a municipality is re- 
quired to use ordinary skill and fore- 
sight to prevent injury in times of 
flood to be reasonably anticipated; 
and if injury is caused by the negli- 
gence of the municipality it is liable, 
if its negligence is one of the proxi- 
mate causes, although it concurred 
with the act of God. Piqua v. Mor- 
ey 98 Oh. St. 42, 120 NE 300, 7 ALR 

57. Harter v. Marshall, (Tex. Ciy. 
A.) 36 SW 294. 

58. Bigelow v. Boston, 254 Mass. 
53, 149 NE 540, 41 ALR 1855 (burst- 
ing water pipes). 


Lie Reel: 


St. 


59. Bigelow v. Boston, supra, 
60. See cases supra this. sec- 
tion. 


that the wood is certain to decay, and no actual 


62, 


Liability for acts of municipal of- 
ficers or employees generally see su- 
pra §§ 1715-1721. 

62. Munick vy. Durham, 181 N. C. 
188, 106 SE 665, 24 ALR 5388. 

[a] It is the duty of the munici- 
pal board of water commissioners not 
only to refrain from assaulting or 
injuring one who has been invited 
upon its premises, but also to pro- 
tect him from any violence which it 
could reasonably have foreseen if of- 


oa See cases infra notes 


fered by others. Munick v. Dur- 
ham, 181 N. C. 188, 106 SE 665, 24 
ALR 588. 

63. Armstrong v. Philadelphia, 249 
Here 39;° 94>) As 455, jtAnn Gas lots 

64. Abraham v. Yardum, 64 Pa. 
Super. 225. 

65. Negligence in construction of 


cisterns for fire purposes see supra 
§ 1747. 


66. Sherwood v. District of Co- 
lumbia, 14 -D. GO 27651 AmR#TIG. 
[a] Tllustration.—Where a_ well 


was dug and excavated in the public 
highway, with a pump in it, yielding 
water for domestic purposes, and the 
inhabitants of the neighborhood were 
invited to go there and get their 
daily water supply, a person having 
no notice of a rotten platform be- 
neath the covering of a brick roof 
was entitled to recover for injury 
due to such defect. Sherwood y, 
District of Columbia, 14 D, C, 276, 51 
AmR 776. 

67. Danaher v. Brooklyn, 119 N. 
Y. 241, 23 NE 45, 7 LRA 592.- 

68. Danaher y. Brooklyn, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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know!edge is necessary to create hability.®® 

[§ 1950] 18. Electric Light or Power Plants.7° In 
some jurisdictions it has been held that a munici- 
pality furnishing electricity with which to lght 
streets or public buildings performs a governmental 
function,"? and hence is not lable for negligence 
in connection with the exercise of such funetion.'? 
it has been held 
that a municipal corporation which voluntarily and 
for its own advantage operates an electric light 
plant for the sole purpose of lighting its streets 
is not exercising a governmental | funetion, 
hable for injuries sustained by the neghgent opera- 
However this may be, it is a 


In other jurisdictions, however, 


tion of the plant.7* 
well established rule that, when a 


gages in the business of supplying electrie light or 
power to private consumers, it is performing a cor- 
porate or proprietary function,’ and is hable for 
due to the negligence of its officers 


injuries 
employees in the construction or 


69. Sherwood v. District of Co- 
hamibias 145 Dee Nee 276). bi \ Amr 
TH8 


Notice of unsafe condition of high- 
way caused by direct act of munici- 
pality generaliy see supra § 1820. 

70. Injuries incident to production 
and use of electricity generally see 
Blectricity §§ 35-71. 

71. Hodgins v. Bay City, 156 Mich. 
687, 121 NW 274, 132 AmSR 546; 
Wisconsin Tract., etc., Co. v. Mena- 
sha, 157 Wis. 1, 145 NW 231. 

Governmental functions generally 
see supra § 1701. 


72. See cases supra note 71. 
73. U. S.—Rowan v. Galveston, 13 
FE. (2d). 257. 


Ill.—Stedwell v. Chicago, 297 Ill. 


486, 130 NE 729, 17 ALR 829 [aff 
214 Ill. A. 642]. 


Ind.—Aiken v. Columbus, 167 Ind. 
139, 78 NE 657, 12 LRANS 416. 

: Mass.—Dickinson v. Boston, 188 
Mass. 595, 75 NE 68, 1 LRANS 664. 

Tenn.—Saulman vy. Nashville, 131 
Tenn. 427, 434, 175 SW 532, LRA 
1915E 316, AnnCasi916C 1254. 

“The court of civil appeals in the 
present ease denied the liability of 
the city upon the ground that, at the 
time of the injury and prior thereto, 
the city was using its electric light 
plant only for the purpose of light- 
ing its streets and municipal build- 
ings, and had not sold any of its 
electric light current to private con- 
sumers. We think it is error to sup- 
pose that the sale of part of the 
electric current which it manufac- 
tured was the only way in which 
the city could derive a corporate 
‘emolument from the possession, own- 
ership, and operation of such a plant. 
Of course, the taking of money from 
private consumers of its current 
might be the most unequivocal proof 
that the city was deriving corpor- 
ate emolumert as the result of such 
operation; but this is the utmost 
significance which such a fact should 
have in determining the ultimate 
question. At most, it is but a con- 
elusive badge indicating a private 
as contradistinguished from a pub- 
lic use. But the absence of such a 
badge clearly does not convert the 
user into a private one, nor amount 
to conclusive proof that such was 
the character cf the user.” Saulman 
v. Nashville, supra. 

Injuries from failure to light or 
defective lighting oF streets gener- 
ally see supra § 18 

74. See cases ee note 75. 

Special corporate interest or profit 
see supra § 1705. 

75. ‘Ala.—Athens? wv. \ Miller, 190 
Ala. 82, 66 S 702; Darby v. Union 
Springs, 173 Ala. 709, 55 S 889; Posey 
v. North Birmingham, 154 Ala. 511, 
45 S 663, 15 LRANS 711. 

Cal.—Sincerney v. Los Angeles, 53 
Cal. A. 440, 200 P 380. 


MUNICIPAL CORPORATIONS 


abandoned.*8 


and is 


municipality en- 


Lines beyond 
and 
operation of its 


Ga.—Dublin v. Ogburn, 142 Ga. 
840, 83 SE 939; Adepe. Vv. Thomasville, 
9 Ga. A. 880, 72 SE 478. 

Ida.—Eaton v. Weiser, 12 Ida. 544, 
86 P 541, 118 AmSR 925. 

Tll.—Palestine v. Siler, 225 Tll, 630, 


80 NE 345, 8 LRANS 205 [aff 128 
Ill. A. 2809]; Becker vy. Chicago Sani- 
tary Dist., 194 Ill, A. 689; Goetzke v. 


Gg els 174 Ill. A. 446. 

Ind.—Richmond v, Lincoln, 167 Ind. 
468, 79 NE 445. 

Kan.—Hinze v. Iola, 92 Kan. 779, 
142 P 947, AnnCas1916B 281. 

Ky.—Henderson y. Young, 119 Ky. 
224, 83 SW 583, 26 KyL 1152; Owens- 
boro v. Knox, 116 Ky. 451, 76 SW 
191, 25 KyL 680. 

La.—Elias v. New Iberia, 137 La. 
691, 69 S 141; Borell v. Cumberland 
Tel. ete. Co., 133. La. 630, 634, 63 
S 247, LRAI916D 1064; Bannister 
v. Monroe, 4 La. A, 182. 

Mich.—Sykes v. Portland, 177 Mich. 
290, 148 NW 3826; Hodgins v. Bay 
City, 156 Mich. 687, 121 NW 274, 132 
AmSR 546. 

Minn.—State v. Waseca, 122 Minn. 
348, 142 NW 319, 46 LRANS 487; 
Brantman y. Canby, 119 Minn. 396, 
138 NW 671, 43 LRANS 862. 


Miss.—Yazoo City v. Birchett, 89 
Miss. 709, 42 S 569. 
Mo.—Riley v: Independence, 258 


Mo. 671, 167 SW 1022, AnnCas1915D 
748; Asher v. Independence, 177 Mo. 
A. 1, 168 SW 574; Wilhite v. Hunts- 
ville, 167 Mo. A. 155,.151 SW 232; 
Boothe y. Fulton, 85 Mo. A. 16. - 
Nebr.—Cook vy. Beatrice, 207 NW 
5%8; Todd v. Crete, 79 Nebr. 671, 113 
NW 172 bean 7/3) Nebr. CHG) LL) NW: 


307]. 

N. J.—Karpinski v. South River, 
85 N. J. L. 208, 88 A 1073; Karpenski 
v. South River, 83 N. J. L. 149, 83 A 


639. 

N. C.—Smith v. Lexington, 176 N. 
C. 466, 97 SE 378; Terrell v. Wash- 
ington, 7158  INw C.5 281, 73 (SH. 888: 


Harrington v. Wadesboro, 153 N. C. 
437, 69 SE 399; Fisher v. New Bern, 
140 N. C. 506, 538 SH 342, 111 AmSR 
857, 5 LRANS 542. 

Okl.—Durant y. Allen, 67 Okl. 1, 
168 P 205. 

Tex.—Greenville v. Pitts, 102 Tex. 
1, 107 SW 50, 132 AmSR 843, 14 
LRANS 979 [rev (Civ, A.) 102 SW 
451]; Texas Employers’ Ins. Assoc. 
Vv. Tabor, (Civ. A.) 283 SW 929. 

Va.—Danville v. Thornton, 110 Va. 
541, 66 SH 839. 

Wash.—Abrams y. Seattle, 60 Wash. 
FC eS Pesl6S 140, AmiSim: 1916: 

Wis.—Wisconsin Tract, ete., Co. v. 
Menasha, 157 Wis. 1, 145 NW 281. 

Can.—Toronto y. Lambert, 54 Can. 
S. C. 200, 38 DomLR 476 [dism app 
3G) Ont) sly 269, 410° (Ont WIN 29,529 
DomLR 56]. 

Ont.—Young vy. Gravenhurst, 24 
Ont. L. 467, 3. OntWN 10, 19 OntWR 
925, AnnCas1912A.812 [dism app 22 


Control of board of commissioners. 
a municipal electric plant is placed under the control 
of a board of commissioners, as authoyized by stat- 
ute, does not relieve the municipality from liability 
for negligence in the operation of the plant where 
such board is not an independent body, but is acting 
for and representing the municipality.” 
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plant and the conduct of the business, in the same 
manner that individuals and private corporations 
are liable,”° unless it is without authority to fur- 
nish electricity for private use;*° and the fact that 
the plant also furnishes electricity for lighting 
streets and public buildings does not, in most juris- 
dictions, affeet such liability.™ 
that at the time of the accident the commercial 
use of the electric wires causing the injury had been 


Nor is it a defense 


The fact that 


corporate limits. A municipality 


which maintains an electric lighting plant, having 
no power to construct lines beyond the corporate 


Ont. L. 291, 2 OntWN 262, 17 Ont 
WR 491]. 

And see Bodge v. Philadelphia, 167 
Pa, 492, 31 A 728 (where electrical 
bureau derives a revenue for the 
benefit of the city, its employees are 
servants of the city and for their 
negligent acts the city is liable). 

Injury to, municipal employees see 
supra § 171 

76. Gee v. North Birmingham, 
154 Ala. 511, 45 S 663, 15 LRANS 
o(alabe Palestine v. Siler, 225. Dll 63.05 
80 NE 345, 8 LRANS 205 [aff 128 Ill. 
A. 309]; Wisconsin Tract., etc. Co. 
v. Menasha, 157 Wis. 1, 145 NW 


Cal.—Davoust vy. Alameda, 149 
69, 84 P 760, 5 LRANS 536, 9 
AnnCas 847. 

Ill.—Palestine v. Siler, 225 Ill. 630, 
80 NE 345, 8 LRANS 205 [aff 128 Tl. 
Aes 097. 

Ind.—Richmond v. Lincoln, 167 Ind. 
468, 79 NE 445. 

La.—HElias vy. New Iberia, 137 La. 
691, 69 S 141. 

Mich. —Sykes v. Portland, 177 Mich. 
290, 143 NW 326. 

Mo. —Boothe vy. Fulton, 85 Mo. A. 


16; Bullmaster vy. St. Joseph, 70 
Mo. A. 60. 
RAP iene v. Beatrice, 207 NW 


N. C.—Fisher v. New Bern, 140 N. 
Ci 506, 538 SH 342, 111 AmSR 857%, 
5 LRANS 542. 


Tex.—Greenville v. Branch, (Civ. 
A.) 152 SW 478. 
See Los Angeles Gas, ete., Co. v. 


Los Angeles, 241 Fed. 912 [aff 251 
U.S. 32, 40 SCt 76, 64 lL. ed. 127} 
(whatever city does in the matter of 
actually furnishing and delivering 
electricity to itself and its inhabi- 
tants is done in its proprietary or 
quasi-private capacity). And see 
cases supra passim note 75. 

[a] In South Carolina (1) the dis- 
tinction between governmental and 
private functions of municipal cor- 
porations has been repudiated. Ir- 
vine v. Greenwood, 89 S. C. 511, 72 
SE 228, 36 LRANS 363. And see su- 
pra § 1701 text and note 16. (2) 
Moreover it has been held‘that even 
were the distinction recognized, the 
lighting of streets is a governmental 
function, and no liability is imposed, 
from that standpoint, on the city for 
shock by contact with a wire hang- 
ing from a street are light pole, 
although the city light plant also 


supplies private parties. Irvine vy. 
Greenwood, supra. 
78. Todd v. Crete, 79 Nebr. 671, 


113 NW 172, 79 Nebr. 677, 115 NW 
307. 
79. Richmond vy. Lincoln, 167 Ind. 


468, 79 NE 445. 
Officer or board as agent of munici- 
pality generally see supra § 1716. 
Public or independent officers or 
boards see supra § 1717. 
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limits, is not liable for tort in so doing.*° 

In operating an electric light 
plant in its proprietary capacity a municipal cor- 
poration must exercise reasonable or ordinary care,*+ 


Care required. 


which, in such business, may mean 


gree of care,®? to protect its patrons and others 
from injury; but the municipality is not an insurer 
of the safety of its plant,®* and is not liable unless 
It is the duty of the mu- 


negligence is shown.** 
nicipality to insulate electric wires 


to safeguard persons rightfully at the place where 
the wires are strung,®® and the failure to perform 


such duty is not excused because 
involved.*¢ 


Notice to municipality. Where the negligence of 
the municipality is based on want of repair of elec- 
trie appliances, notice of the defect to the munici- 


pality must be shown.®? 


Liability to trespassers or licensees. 
connecting with the municipal lighting plant run 
along a partition wall above the roof of a building, 
the municipality is not liable for injury to a person | 


80. Hyre v. Brown, (W. Va.) 135 
SE 656. 
81. Thompson y. Slater, 197 Mo. 


A. 247, 193 SW 971; Monds v. Dunn, 
163 N. C. 108, 79 SE’ 303; Terrell ‘v. 
ee ae ae 158 N. C. 281, 73 SE 

[a] Inspection.—A city operating 
an electric light plant is bound to 
inspect its poles to keep them safe 
for the protection of the public, 
Terrell v.. Washington, 158 N. C. 281, 


73 SE 888. 
[b] Latest improved methods.—A 
town operating an electric light 


plant is not required to use the ‘“‘at- 
est improved method” of suspending 
are lights to avoid injuring persons 
coming in contact with its wires, 
without regard to whether’ such 
methods are in general use. Monds 
v. Dunn, 163 N. C..108, 79 SE 3038. 

82. Stone v. Pleasanton, 115 Kan. 
878, 223 P 312; Hinze v. Iola, 92 Kan. 
779, 142 P 947, AnnCasi916B 281; 
Wilhite v. Huntsville, 167 Mo. A. 155, 
151 SW 232; Abrams v. Seattle, 60 
Wash. 356, 111 P 168, 140 AmSR 916. 

[a] Duty to anticipate injury.— 
To charge a city owning a lighting 
plant with negligence in placing its 
wires, it is not essential that it 
could have known that the precise in- 
jury would happen as.it did, but it 
is sufficient if the city should have 
anticipated that some injury might 
result, and that plaintiff’s injury did 
result as the natural and probable 
consequence. Thompson v. Slater, 
197 Mo. A. 247, 193 SW 971. 

83. Wilhite v. Huntsville, 167 Mo. 
A. 155, 151 SW. 232: 

84. Green v. Reedsburg, 162 Wis. 
101, 155 NW 938. 

{a] Mlustration.—Where a _ city 
used a guy wire to stay up an elec- 
tric light pole somewhat lighter than 
that customarily used, which re- 
mained in place eight years before 
breaking, the city was not guilty of 
negligence in the installation of the 
light wire, in view of the time it 
remained intact before rusting out. 


Green v. ‘Reedsburg, 162 Wis. 101, 
155 NW 938. 
85. Stone y. Pleasanton, 115 Kan. 


878, 223 P 312; Danville v. Thornton, 
110 Va. 541, 66 SE 839. 

86. See cases supra note 85. 

87. Hinze v. Iola, 92 Kan, 779, 142 
P 947, AnnCas1916B 281. 

[a] Notice to a commissioner of a 
city operating an electric light plant 
that there was something wrong 
with the electricity in a _ building 
near plaintiff's meat shop, the cur- 
rent in both buildings being con- 
trolled by the same _ transformer, 
made it actionable negligence for 
the city not to prevent an injury 


‘MUNICIPAL CORPORATIONS 


immaterial.®® 
the highest de- 


when necessary 


of the expense 


"[§§ 1950-1952 


who goes upon the roof without legal right, whether 
he is regarded as a trespasser or a licensee,** and 
the fact that the injured person is a police officer is 


: Contributory negligence on the part of the person 
injured will, of course, preclude recovery.°° 

[§ 1951] 19. Gas Plants.°* 
to electric light plants maintained by a municipal- 
ity for private benefit®? are likewise applicable to 
municipal gas plants.%? 
which engages in the business of furnishing gas 
to its inhabitants is acting in a private or corporate 
capacity,** although it also supplies gas for lighting 


The rules applicable 


A municipal corporation 


the streets,9° and is accordingly hable for neglh- 


gence in connection with such enterprise.®° 
is not liable in the absence of negligence.” 
[§ 1952] H. Actions®**—1. Nature and Form of 


But it 


Remedy®*—a. In General. If an injury results from 


Where wires 


to plaintiff in his shop two or three 
hours later from a defect in such 
transformer. Hinze v. Iola, 92 Kan. 
779, 142 P 947, AnnCas1916B 281. 

88. Greenville v. Pitts, 102 Tex. 1, 
aun SW 50, 132 AmSR 8438, 14 LRANS 
97 


Licensees on municipal property 
see supra § 1927. 

Trespassers on municipal property 
see supra § 1926. 


89. Greenville v. Pitts, 102 Tex. 1, 
107 SW. 50, 1382, AmSR_ 843, 14 
LRANS 979. 

[a] Rule applied.—(1) Where 


plaintiff, a police officer, went on the 
roof of a building in the nighttime 
to detect persons violating the law, 
without the owner’s knowledge or 
consent, he was at most a licensee, 
and could not recover against the 
city for injuries received from con- 
tact with an improperly insulated 
electric wire belonging to the city, 
since it was under no duty to plain- 
tiff to keep the wires in a safe con- 


dition. Greenville v. Pitts, 102 Tex. 
1, 107 SW 50, 182 AmSR 843, 14 
LRANS 979. (2) The fact that plain- 


tiff went on the roof with the knowl- 
edge and permission of the mayor did 
not render the city liable, the mayor 
not representing the city as owner of 
the light plant. Greenville v. Pitts, 
supra. 

Injury to municipal employees gen- 
erally see supra § 1713. 

90. Hinze v. Iola, 92 Kan. 1779, 
142 P 947, AnnCas1916B 281; Monds 
Vv.) Dunn, 63 Ns Cy, 108; 979 4S sos. 
Danville v. Thornton, 110 Va. 541, 
66 SE 839. 

[a] Contributory negligence not 
shown,.—(1) Danville v. Thornton, 
110 Va. 541, 66 SE 839. (2) A person 
who was in the habit of turning off 
the electric current by a thumb 
piece instead of by a switch was not 
guilty of contributory negligence in 
turning such thumb piece when he 
discovered that something was wrong 


with the electricity in the room. 
Hinze v. Iola, 92 Kan. 779, 142 P 
947, AnnCas1916B 281. 


91. Injuries incident to construc- 
tion or operation of gas works gen- 
erally see Gas §§ 52-76. 

92. See supra § 1950. 

: 93. See infra text and notes 94- 

7. 

94. Western Sav. Fund Soe. v. 
Philadelphia, 31 Pa. 185. 

Special corporate interest or profit 
see supra § 1705. 

95. Brantman v. Canby, 119 Minn. 
396, 138 NW 671, 43 LRANS 862. 

[a] Rule discussed.—“The city 
here conducted its plant precisely as 
would one to whom it might have 
granted a franchise, with perhaps 


a proper exercise of statutory authority, an action 
for damages must be in the manner, if ahy, pre- 
seribed by statute; but if it is caused by the un- 
lawful act or negligence of the municipality, the 


this difference—that a municipality 
does not expect much profit, if any 
at all, from its ventures to serve 
the public and private convenience. 
The facts in this case do not sus- 
tain the contention that the city, in 
operating this lighting plant, was 
performing a purely governmental 
function, even if it be conceded that 
a distinction may here be made be- 
tween that part of the equipment 
which served the public and that 
which served private consumers. 
Such a separation or distinction we 
regard unimportant. In this state 


a city, in maintaining a board of 
health, a police or a fire depart- 
ment, discharges a governmental 


function pure and simple, and we 
believe as to these or similar func- 
tions, it has no power to escape the 
burden imposed by granting a fran- 
chise to anyone to perform in its 
place. But as to furnishing water, 
light, etc., for private consumers and 
public purposes combined, the fur- 
nishing of which is not imposed by 
law as a governmental duty, the city, 
if it undertakes so to do, assumes a 
position to those injured through 
its negligence therein which is not 
different from what would be the 
position of one to whom it had 
granted the right to furnish water 
or light.’ Brantman y. Canby, 119 
Minn. 396, 398,° 138 NW 671, 43 
LRANS 862. 

96. Brantman vy. Canby, supra; 
Kibele v. Philadelphia, 105 Pa. 41 
(a city as a manufacturer and ven- 
dor of gas is bound to know all about 
its character and to take care that 
through the default of its officers or 
agents the article which it makes and 
sells is the occasion of harm to no 
one). 

97. Purmal v. Medicine Hat, 1 
Alta. L. 209 (injury from escape or 
explosion of gas). 

98. Cross references: 

Generally see Actions 1 C. J. p 916. 
Against municipality generally see 

infra XXI in 44 C. J. 

For injuries from defective highways 

generally see Highways §§ 472-490. 


tid Generally see Actions §§ 110- 
a Holleran v. Boston, 176 Mass. 


75, 57 NE 220; Fritch v. Northamp- 
ton, 77 Pa. Super. 385; Barrett v. 
Minersville Borough, 38 Pa. Super. 
76; Matheny vy. Aiken, 68 S. C. 163, 
47 SE 56; Simm y. Hamilton, 16 Ont 
WN 1; Donaldson v. Dereham Tp., 
10 OntWR 220; Burke v. Tilbury 
peice Tp., 18 Ont. L. 225, 8 OntwR 

[a] Rule applied.—In an action by 
a property owner against a munici- 
pality for injuries caused by negli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 
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person injured is not so restricted,2 and he may 
maintain. trespass® or an action on the case;* and in 
such case a statutory proceeding applicable to dam- 
ages caused by the taking of land under the right 
of eminent domain will not lie.® If the municipal 
negligence also amounts to a breach of its contract, 
the injured party may either sue for the breach of 
the contract or sue in tort.6 A recovery under a 
statute giving damages for injury under the power 
of eminent domain precludes an action for tort for 
the same injury.’ 

[§ 1953] b. Injunction. An injunction will lie 
against a municipal corporation in a proper case, 
where the rights of individuals have been infringed 
by the municipality,’ as where the construction or 
maintenance of sewers,or drains creates a nuisance 
affecting private property.® 

[§ 1954] 2. Conditions Precedent'°—a. In Gen- 
eral. In the absence of statutory or charter re- 
quirement the only condition precedent in an action 
on the case for tort against a municipality is some 
unlawful act or breach of duty on the part of the 
municipality and injuries resulting therefrom.1! But 
the legislature in granting a remedy to an individ- 
ual injured by a breach of municipal duty may im- 
pose conditions on the right to enforce the remedy,'? 
even though they make such enforcement practically 
impossible ;1* and-in most jurisdictions there are, by 
charter or statute, various requirements which the 
injured party must comply with before he can main- 


gence in permitting a vent in a sewer 
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tain an action for damages against the munici- 
pality.'4 

[§ 1955] b. Exhaustion of Remedy against Person 
Primarily Liable. 1t is provided in some city char- 
ters that, where a party is injured by reason of 
a defective or obstructed street or sidewalk, the 
primary liability for such injury is on the abutting 
owner or other person whose wrong or neglect pro- 
duced or caused such defect or obstruction, and 
that the city shall not be liable until all legal reme- 
dies against such negligent person have been ex- 
hausted;1° and compliance with such requirement 
is held to be a condition precedent to the right of 
the injured person to maintain an action against 
the city.1° Such charter provisions are valid,’ and, 
being in derogation of the common law, should be 
construed most favorably to the municipality.1* The 
person injured must exercise reasonable diligence 
in pursuing his remedy against the person primarily 
liable,’® and this requires recovery of a judgment 
against such person and execution thereon returned 
wholly or partially unsatisfied.2° The negligence or 
default of the person primarily lable must have 
been the sole cause of the injury, and where the in- 
jury is eaused by the actual neglect of the city, 
concurring with the neglect of the individual, an 
action may be brought against it without first ex- 
hausting the remedy against such person.** 

[§ 1956] c. Notice or Presentment of Claim for 


Felding, ing remedies against the person pri- 


to become and remain closed, such 
owner cannot recover for injuries 
arising from the original construc- 
tion of the sewer without negligence, 
but he must for such injuries pursue 
the statutory remedy. Herr v. Al- 
toona, 31 Pa. Super. 375. 

2. Simm y. Hamilton, 16 OntWN 1, 
ee Herr v. Altoona, 31 Pa. Super. 
375. 

{a] Tlustration.—Where after the 
completion of a Sewer a munici- 
pality permits a vent to become and 
remain closed, in consequence of 
which there is a backage of water 
into the cellar of a property owner, 
such owner may maintain an action 
of trespass for such injuries. Herr 
v. Altoona, 31 Pa, Super. 375. 

4 Hamlin vy. Biddeford, 95 
308, 49 A 1100. 

Generally see Case, Action on 11 
Cc. J. p' 1; Negligence [29 Cyc 653]. 

5. Fiske Wharf, et¢., Co. v. Bos- 
ton, 178 Mass. 526, 60 NE 7 

Condemnation proceedings gener- 
ally see Eminent Domain §§ 300- 
514. 

6. Stock v. Boston, 149 Mass. 410, 
21 NE 871, 14 AmSR 4380 (holding 
this to be true where a city, under 
contract to supply water to plain- 
tiff, negligently allowed the pipes to 
be exposed whereby the water froze 


Me. 


and cut off plaintiff's supply, caus- 
ing him damage). 

7, Beach v. Scranton, 25 Pa, Su- 
per, 430. 

8. See Injunctions §§ 407-418. 
See also infra XXI in 44 C. J. 


9. See supra §§ 1918-1923. 

10. Generally see Actions §§ 72-83. 

Jn actions against municipalities 
generally see infra XXI in 44 C. J. 

11. Kansas City v. King, 65 Kan. 
64, 68 P 1093 

12. Mich.—Moulter v. Grand: Rap- 
ids, 155 Mich. 165, 118 NW 919. 

Minn.—Schigley v. Waseca, 106 
Minn. 94, 118 NW 259, 19 LRANS 
689, 16 AnnCas 169. 

N. Y.—Rogers v. Port Chester, 234 
N. Y. 182, 137 NE.19; MacMullen v. 
Middletown, 187 N. Y. 37, 79 NE 
863, 11 LRANS 391; Curry v. Buffalo, 
L3baNEOY. 366, 782) INE 80; Rice \v. 
Mechanicville, 195 App. Div. 268, 186 
NYS 756; Simmons v. Brooklyn, 1 
App. Div. 630, 36 NYS 1138, 


Injury?2—(1) Necessity, Nature, and Purpose—(a) 
Tenn.—Knoxville v. 


285 

SW 47 

Utah.—Berger v. Salt Lake City, 56 
Utah -403, 191 P 233,113 ALR 6. 

Wis.—Schaefer v. Fond du Lac, 99 
Wis. 333, 74 NW 810, 41 LRA 287. 

[a] “The right to recover for in- 
juries arising from want of repair 
of sidewalks, etc., is a purely stat- 
utory one in this State. It being 
optional with the legislature whether 
it would confer upon persons injured 
a right of action therefor or leave 
them remediless, it could attach to 
the right conferred any limitations it 
chose. Whether the limitations im- 
posed are reasonable or unreasonable 
in such cases are questions for the 
legislature, and not for the courts.” 


Moulter vy. Grand Rapids, 155 Mich. 
165, 168, 118 NW 919. 
13. Gold v. Kingston, 210 App. 


Div. 523,206 NYS 735. 

14. See statutory provisions. 

Exhaustion of remedy against 
person primarily liable see infra § 
1955. 

Notice of claim or intention to sue 
see infra §§ 1956-1984. 3 

15. See statutory provisions. 

Liability of abutting owners or 

erscns causing defects see supra 
§§ 1864-1885. 

16. Gordon v. Sullivan, 116 Wis. 
543, 983 NW 457; Devine v. Fond du 
Lac, 113 Wis. 61, 88 NW 913; Schae- 
fer v. Fond du Lac, 99 Wis. 333, 74 
NW 810, 41 LRA 287;.Raymond v. 
Sheboygan, 76 Wis. 335, 45 NW 125; 
Henker v. Fond du Lac, 71 Wis. 616, 
388 NW 187; Hiner v. Fond du Lae, 71 
Wis. 74, 36 NW 632; Papworth v. 
Milwaukee, 64 Wis. 389, 25 NW 431; 
McFarlane v. Milwaukee, 51 Wis. 
691, 8 NW 728; Amos v. Fond du 
Lac, 46 Wis. 695, 1 NW 346; Hincks 
v. Milwaukee, 46 Wis. 559, 1 NW 
230, 32 AmR 735. 

{a] Statutes construed and ap- 
plied.— (1) The requirement that the 
remedies against the person  pri- 
marily liable shall first be exhausted 
has been held not applicable where 
a defect in a highway was caused 
by the negligence of persons con- 
structing public improvements under 
contract with the city. Hincks vy. 
Milwaukee, 46 Wis. 559, 1 NW 230, 32 
AmR_ 735. (2) ie C0889) puCincaih, 
amending a charter provision requir- 


marily liable to be first exhausted, 
and providing that a negligent per- 
son is liable, but that the city may 
be joined as defendant with him and 
judgment shall be entered against 
all parties found liable, but further 
action against the city shall be stayed 
until an execution against the negli- 
gent person has been returned wholly 
or partially unsatisfied, although 
retroactive, affects the remedy only, 
and therefore applies to an injury 
for which suit was pending when it 
was enacted. Raymond y. Sheboy- 
gan, 76 Wis, 335, 45 NW 125. (3) 
Under the statute the city is not 
merely a guarantor of the collect- 
ability of a judgment against the 
negligent person, and therefore is 
not released from liability by delay 
in prosecuting the claim. Raymond 
v. Sheboygan, supra. 

17. Schaefer v. Fond du Lac, 99 
Wis. 334, 74 NW 810, 41 LRA 287; 
Henker v. Fond du Lac, 71 Wis. 616, ° 
38 NW 187; Hiner v. Fond du Lac, 71 
Wis. 74, 36 NW. 6382; Raymond v. 
Sheboygan, 70 Wis. 318, 35 NW 540; 
Papworth v. Milwaukee, 64 Wis. 389, 
25 NW 4381; Amos v. Fond du Lac, 46 
Wis. 695, 1 NW 346; Hincks v. Mil- 


waukee, 46 Wis. 559, 1 NW 230, 32 
AmR 735. 
18. Schaefer v. Fond du Lac. 99 


Wis. 333, 74 NW 810, 41 LRA 287. 

Generally see Statutes [86 Cye 
ns 7 he : 

19. McFarlane v. Milwaukee, 5t 
Wis. 691, 8 NW 728. 

20. Gordon v. Sullivan, 116 Wis. 
5438, 98 NW 457; Henker v: Fond du 
Lac, 71 Wis. 616, 38 NW 187. 

21. Papworth v. Milwaukee, 64 
Wis. 389, 25 NW 481. 

22. Cross references: 

As condition precedent to action: 

Against municipality generally see 

inina, Scorn tnd. Oa Js 

For death see Death § 45. 

For injuries from: 

Defective highways generally see 
Highways §§ 468-471. 
Public improvements see 
XVIT in’ 44 C.F. 
Evidence of notice: 

Admissibility see infra § 2033. 

Sufficiency see infra § 2039. 
Pleading notice: 

Generally see infra §§ 1999, 2000. 


infra 
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In General. 


municipality.% 


Variance between notice and plead- 
ing .see infra §§ 2009, 2010. 
Question for court or jury as to suffi- 
ciency of claim see infra § 2055. 

23. Ariz—Globe v. Rabogliatti, 24 
Ariz. 392, 210 P 685. 

Meee ve v. San Francisco, 23 P 

Conn.—Hillyer v. Winsted, 77 Conn. 
304, 59 A 40 (the presentment of a 
claim for damages as required under 
12 Spec. L. p 769, to the warden or 
burgesses is neither expressly nor by 
implication a condition precedent to 
bringing suit upon it). 

Ill—Spring Valley Coal Co. Vv. 
Spring Valley, 65 Ill. A. 571; Gales- 
burg v. Benedict, 22 Ill. A. 111. 

Iowa.—Green v. Spencer, 67 Iowa 
410, 25 NW 681. 

Oh.—Scherer y. Cincinnati, 8 Oh. 
Dec. (Reprint) 552, 8 CincLBul 326. 

S. D.—Haley, etc., Co. v. Huron, 36 
S. D. 6, 153 NW 891. 

_Wash.—Giuricevic v. Tacoma, 57 
Wash. 329, 331, 106 P 908, 28 LRANS 
533 [cit Cyc]. 
sels B.—Christie v. Portland, 29 N. B. 
_ [a] A claim for damages result- 
ing from defective sewers need not 
be presented to the board of super- 
visors before suit upon the claim. 
Spangler vy. San Francisco, 84 Cal. 
12, 23 P 1091, 18 AmSR 158; Lehn v. 
San Francisco, 66 Cal. 76, 4 P 965; 
Bloom v. San Francisco, 64 Cal. 503, 
3. .P) 429% 

24. Ala.—Grambs v. Birmingham, 
202 Ala. 490, 80 S 874. 

\Cal.— Western ; Salt. Co. v. 
Diego, 181 Cal. 696, 186 P 345. 

Ill.—Condon v. Chicago, 249 Ill. 596, 
94 NE 976; Zycinski v. Chicago, 163 
Til. A. 4138. 

Ind.—Peoples v. Valparaiso, 178 
Ind, 673, 100 NE 70; Franklin v. 
Smith, 175 Ind. 236, 93 NE 993; Blair 
Soe Wayne, 51 Ind. A. 652, 98 NE 

Kan.—Dechant v. Hays, 112 Kan. 
729. 212 P 682. ° 
Mo.—Randolph v. Springfield, 302 
Mo, 33, 257 SW 449, 31 ALR 612. 

N. Y.—Winter v. Niagara Falls, 190 
N.Y. 198; 82) NE -1101,. 123 -AmSR 
540, 18 AnnCas 486; Biggs v. Geneva, 
100 App. Div. 25, 90 NYS 858 [aff 


San 


84 IN; Ov) 580’ mem, 77. Ni, 11.89 
mem]; Gold v. Kingston, 210 App. 


Div. 523, 206 NYS 735; Rice v. Me- 
chanicville, 195 App. Div. 268, 186 
NYS 756; Patterson v. Brooklyn, 6 
App. Div. 127, 40 NYS 581; Merz v. 
Brooklyn, 11 NYS 778 [aff 128 N. Y. 
617 mem, 28 NE 253 mem]. 

N. C.—Pender v 


. . Salisbury, 160 

INEIC3637 (6) SEL 228. A 
Tenn.—Hughes v. Nashville, 137 

Tenn. 177, 192 SW 916: White v. 


Nashville, 134 Tenn. 688, 185 SW 721, 
AnnCas1917D 960. 

Tex, Cawthorn Vv. Houston, 
(Commn. A.) 231 SW 701 [rev on 
other grounds (Civ. A.) 212 SW 7961: 


Dallas vy. Shows, (Commn. A.) 212 
SWat-633e" att (Civ GAL) 1720 Siw 
11387]; Willis v. San Antonio, (Civ. 
A.) 267 ‘SW 768; English v. -&t. 
Worth, (Civ Asya 520 SW OSLO TRO 
[eit Cyc]. 


Utah.—Berger y. Salt Lake City, 
56 Utah 4035) 191 P. 233) 13 AUR 45; 
Moran v. Salt Lake City, 53 Utah 
407, 173 P 1702; Dahl v. Salt Lake 
City, 45 Utah 544, 147 P 622. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note 


Unless expressly required by statute 
previous notice or presentment of a claim for in- 
juries by tort, to the city council, treasurer, or 
other proper authorities is not necessary as a con- 
dition precedent to an action thereon against the 
But it is well settled that the 
legislature has power to make reasonable provisions 
requiring notice or presentation of claims for dam- 
-ages as a condition precedent to actions thereon 
against the municipality;24 and in most jurisdic- 
tions it is required, either by the charter of the 
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Va.—Portsmouth v. Weiss, 133 SE 
781; O’Neil vy. Richmond, 141 Va. 168, 
126 SE 56. 3 

Wash.—Lindblom v.° Seattle, 86 
Wash. 305, 150 P 422; Haynes v. Se- 
attle, 83 Wash. 51, 145 P 73, 87 Wash, 
375, 151 P 789; Jorguson v. Seattle, 80 
Wash. 126, 141 P 334; Collins v. Spo- 
kane, 64 Wash. 1538, 116 P 6638, 35 
LRANS 840; Cole v. Seattle, 64 ‘Wash. 
1, 116 P 257, 34 LRANS 1166, AnnCas 
1913A 344; Hase v. Seattle, 51 Wash. 
174, 98 P 870, 20 LRANS 938. 


Wis.—Hogan v. Beloit, 175 Wis. 
199, 184 NW 687. r 
[a] The only restraint on the 


power is that the requirement be rea- 
sonable, and not infringe the consti- 
tutional guaranty of due process of 
law. Jorguson v. Seattle, 80 Wash. 
126, 141 P 334. 
[b] Where the right to recover of 
a city is wholly a creature of the 
statute, (1) the legislature may 
grant the right, take it away, or 
make the exercise of it contingent 
upon the performance of such con- 
ditions as in its wisdom it may 
deem best (Schaefer v. Fond du Lac, 
99 Wis. 333, 74 NW 810, 41 LRA 
287), (2) as by reducing the time 
within which notice of injuries shall 
be given to municipal corporations 
(Daniels v. Racine, 98 Wis. 649, 74 
NW 553). 
Statutes held reasonable.— 
(1) Since, -under Rev. St. (1919) 
§ 8182, requiring notice to a city of 
the second class of injury from de- 
fective streets, ete. the injured 
party is reauired to give such infor- 
mation as he possesses, and to act 
in good faith in notifying the city 
within the time limited, it is there- 
fore not unreasonable. Randolph v. 
Springfield, 302 Mo. 338, 257-SW 449, 
31 ALR 612. (2) A charter provision 
requiring claims, against the city for 
personal injury to be verified by 
claimant, presented to the city coun- 
eil, and filed with the clerk within 
thirty days after the injury is rea- 


sonable and valid. Cole v. Seattle, 
64 Wash. 1, 116 P 257, 34 LRANS 
1166, AnnCas1913A 344. (3) A char- 


ter requiring presentation of the 


claim to be made to the common 


council within sixty days from the 
date of the accident is not so short 
as to be unreasonable. Jewell v. 
Ithaca, 72 App. Div. 220, 76 NYS 126 
[aff 36 Misc. 499, 73 NYS 9538]. (4) 
A requirement that notice be pre- 
sented within three months is reason- 
able. Rider v. Mt. Vernon, 87 Hun 
27, 33 NYS 745; Hartsell v. .Ashe- 
ville, 166 N. C. 633,:82 SH 946. (5) 
Legislation for cities, according to 
class or population, is recognized as 
a reasonable classification, and hence 
thirty days’ notice required by Rev. 
St. (1919) § 8182. as condition prece- 
dent to action for injury from de- 
fective streets in cities of the second 
class, is not vicious class legisla- 
tion, although in cities of the first 
class the injured party has sixty 
days within which to give notice. 


Randolph v. Springfield, supra. (6) 
Other statutes held reasonable. 
Biggs v. Geneva, 100 App. Div. 25, 


90 NYS 858 [aff 184 N. Y. 580 mem, 
77 NE 1182 mem] (one month); Ft. 
Worth. ve Shero,116 “Dex: Civip Aw 48\¢ 
41 SW 704 (thirty days). 

[ad] Statute held unreasonable.— 
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municipality, or by the provisions of the general 
statutes, that in order that a person who has suf- 
fered damages by reason of defective streets or 
other unlawful or negligent acts of a municipality 
may maintain an action therefor against the mu- 
nicipality, he must first give notice of or file or 
present his claim or, as sometimes provided, give 
notice of his intention to sue, in the time and man- 
ner prescribed by such charter or statute. | 
provisions are in general mandatory, and compliance 
therewith is a condition precedent to an action,”® 


Such 


(1) A city charter provision requir- 
ing notice of claim for injuries to 
state claimant’s residence for a year 
prior to the accident is unreasonable, - 
and will not be literally enforced. 
Wurster v. Seattle, 51 Wash. 654, 100 
P 143; Jones v. Seattle, 51 Wash. 245, 
98 P 748; Hase v. Seattle, 51 Wash. 
174, 98 P 370, 20 LRANS 938. (2) A 
charter requiring notice to be given 
to the village clerk within forty- 
eight hours after an injury caused 
by the negligence of the village, is 
unconstitutional as unreasonably 
limiting the rights of the injured 
person. Barry v. Port Jervis, 64 
App. Div. 271, 72 NYS 104. 

[e] Conflict with general law.— 
San Diego City Charter art 2 c 2 § 10, 
requiring claims against city for 
damages ,to be presented to city 
council and filed with clerk within 
six months after the accrual of 
damages, is valid-as against conten- 
tion that it is in conflict with the 
general law at time of amendment 
to constitution of 1896, and was 
therefore not revived by such amend- 
ment, which made charter supreme 
in municipal affairs, such statute re- 
lating to the method of securing pay- 
ment for claims against a munici- 
pality as an agency of the state. 
Western Salt Co. v. San Diego, 181 
Cal. 696, 186 P 345. 

25. See statutory provisions. 

26. Ala.—Birmingham v. Prickett, 
207 Ala. 79, 92 S 7; Grambs v. Bir- 


mingham, 202 Ala. 490, 80 S 874; 
Birmingham v. Edwards, 201 Ala. 
251, 77 S 841; Brannon v. Birming- 


ham, 177 Ala. 419, 59 S 638; New De- 


Sel v. Chappell, 2 Ala. A. 564, 56 
S 764. 
Cal.—Western Salt Co. v. San 


Diego, 181 Cal. 696, 186 P 345; Crim 
v. San Francisco, 152 Cal. 279,92 P 
640; Bancroft vy. San Diego, 120 Cal. 
432, 52°Pl712. 

Colo.—Canon City v. Cox, 55 Colo. 
264, 133 P 1040; Cunningham v. Den- 
re 23 Colo. 18, 45 P 356, 58 AmSR 
212. 

Conn.—Forbes v. Suffield, 81 Conn. 
274, 70 A 1023. 

Ga.—Saunders v. Fitzgerald, 113 
Ga. 619, 38 SE 978; Sirmans v. Ray 
City, 32 Ga. A. 430, 124 SH 60; An- 
drews v. Savannah, 25 Ga. A. 182, 10 
SE 875. ‘ 

Ill.—Langguth v. Glencoe, 253 Ill. 
505, 97 NE 1052; Walters v. Ottawa, 


240 Ill. 259, 88 NE 651; Erford v. 
Peoria, 229 Ill. 546, 82 NE 374; Mo- 
line v. Johnson, 205 Ill. A. 241; Mc- 
Quaid v. Warsaw, 201 Ill A. 136; 
Swenson v. Aurora, 196 Ill A. 83; 
Zycinski v. Chicago, 163 Ill. A. 413; 
Schoeler v: Rockford, 160 Ill. A. 217; 


oe v. Chicago Heights, 141 Ill. A. 
5 


Ind.—Gribben v. Franklin, 175 Ind. 
500, 94 NE 757; Touhey v. Decatur, 
Lie Ind. ».98;. 102. 193» NEES 0405932 
LRANS 350 [cit Cye]; French Lick 
v. Allen, 63 Ind. A. 649, 115 NE 79; 
East Chicago v. Gilbert, 
618, 108 NE .29, 109 NE 404; 1 
Wayne vy. Bender, 57 Ind. A. 689, 105 
NE 949; Rushville v. Morrow, 54 Ind. 
A. 588, 101. NE 659. 

Iowa.—Luke vy. Keokuk, 211 NW 
583; Ulbrecht v. Keokuk, 124 Iowa 1, 
97 NW 1082; Sachs v. Sioux’ City, 
109 Iowa 224, 80 NW 886; Pardey v. 
Mechanicsville, 101 Iowa 266, 70 NW 


number, 


§ 1956] 


unless a reasonable excuse for such failure ap- 
Under some statutes, however, failure to 
comply with the provision for notice or presenta- 
tion of claim does not prevent the maintenance of 
an action on the claim,** but merely precludes plain- 


pears.?7 


tiff from recovering costs.?9 


189; Starling v. Bedford, 94 Iowa 194, 
62 NW 674. 

Kan.—Dechant v. Hays, 112 Kan. 
729, 212 P 682; McHenry v. Kansas 
City, 101 Kan. 180, 165 P 664. 

Me.—Huntington y. Calais, 105 Me. 
144, 73 A 829; Greenleaf v., Norridg- 
wock, 82 Me. 62, 19 A 91, ° 

Mass.—O’Connell v, Cambridge, 154 


maine v. Revere, 229 Mass. 403, 118 
NE 660; Stoliker v. Boston, 204 
Mass. 522, 90 NE 927; Shea v. 
Lowell, 132 Mass. 187; Mitchell. .v. 
Worcester, 129 Mass. 525; Gay v. 
Cambridge, 128 Mass. 387. 

_ Mich.—Gable v. Detroit, 226 Mich. 
261, 197 NW 369; Woodworth v. Kala- 
mazoo, 135 Mich. 233, 97 NW 714; 
Pollard y. Cadillac, 133 Mich. 503, 95 
NW 536; Tattan v. Detroit, 128 Mich. 
650, 87 NW 894; Davidson v. Mus- 
kegon, 111 Mich. 454, 69 NW 670; 
Springer v. Detroit, 102 Mich. 300, 
60 NW 688. 

Minn.—Johnson y. Duluth, 133 
Minn. 405, 158 NW 616; Frasch v. 
New Ulm, 130 Minn. 41, 153 NW 121, 
LRA1915E 749; Diamond Iron Works 
v. Minneapolis, 129 Minn. 267, 152 
NW 647; Mitchell v. Chisholm, 116 
Minn, 323,-133 NW 804; Engstrom v. 
Minneapolis, 78 Minn. 200, 
962; Kelly v.. Minneapolis, 
16s CO. © NW, SG63'3¢ “Roberts: ow. 4 
James, 76 Minn. 456, 79 NW_ 519; 
Lyons v. Red Wing, 76 Minn. 20, 78 
NW 868; Doyle v. Duluth, 74 Minn. 
157, 76 NW 1029; Bausher v. St. Paul, 
72 Minn. 5389, 75 NW 745; Ray v. St. 


Paul, 44 Minn. 340, 46 NW _ 675; 
Nichols v. Minneapolis, 30 Minn. 545, 
16 NW 410, 


Mo.—Shuff v. Kansas City, (A.) 257 
“Sw 844; Thomas v. St. Joseph, (A.) 
231 SW 63; Reid v. Kansas City, 195 
Mo. A. 457, 192 SW 1047; Hill v. St. 
Joseph, 143 Mo. A. 389, 128 SW 214. 

Mont.—Murray v. Butte, 51 Mont. 
258, 151 P 1051; Butte Mach. Co. v. 
Butté, 43 Mont. 351, 116 P 357; Tonn 
vy. Helena, 42 Mont. 127, 111 P 715, 
36 LRANS 1136. 

Nebr.—Harris v. Genoa, 111 Nebr. 
91, 195 NW 953; Chaney v. River- 
ton, 104 Nebr. 189, 177 NW 845, 10 
ALR 244; McCollum v. South Omaha, 
84 Nebr. 4138, 121 NW 438; Schmidt 
v. Fremont, 70 Nebr. 577, 97 NW 
830; Lincoln vy. Finkle, 41 Nebr, 575, 
59 NW 915; Lincoln v. Grant, 38 
Nebr. 369, 56 NW 995; Omaha vy. 
Ayer, 32 Nebr. 375, 49 NW 445. 

N. H.—Sargent v. Gilford, 66 N. H. 
548, 27 A 306. 

N. Y.—Carson v. Dresden, 202 
N: Y. 414, 95 NE 803; Winter v. 
Niagara Falls, 190 N. Y. 198, 82 NE 
1101, 123 AmSR 540, 13 AnnCas 486; 
Missano v. New York, 160 N. Y. 123, 
54 NE 744: Curry v. Buffalo, 135 N. Y. 
366, 32 NE 80; Minick v. Troy, 83 
N. Y. 514 [aff 19 Hun 253]; Van den 
Bergh v. New York, 208 App. Div. 
72, 203 NYS 127; Gilbert v. New York, 
173 App. Div. 359, 159 NYS 460; 
Cotriss v. Medina, 139 App. Div. 872, 
124 NYS 507; Conway v. New York, 
139 App. Div. 446, 124 NYS 660; Hig- 
gins v. Albany, 130 App. Div. 276, 
114 NYS 516 [rev on other grounds 
198 N. Y. 540 mem, 92 NE 1086 mem]; 
Hungerford v. Waverly, 125 App. Div. 
311. 109 NYS 488; Bernreither v. New 
York, 123 App. Div. 291, 107 NYS 
1006 [aff 196 N. Y. 506 mem, 89 NE 
1096 mem]; Forseyth v. Oswego, 107 
App. Div. 187, 95 NYS 83; Biggs v. 
Geneva, 100 App. Div. 25, 90 NYS 
858 [aff 184 N. Y. 580 mem, 77 NE 
1182 mem]; De Vore v. Auburn, 64 
App. Div. 84, 71 NYS 747; Krall _v. 
New York, 44 App. Div. 259, 60 NYS 


[43 C. J.--75) 
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661; Borst v. Sharon, 24 App. Diy. 
599, 48 NYS 996; Simmons v. Brook- 
lyn, 1 App. Div. 630, 36 NYS 1133; 
Walsh v, Buffalo, 92 Hun 438, 36 NYS 
997; Freligh v. Saugerties, 70 Hun 
589, 24 NYS 182 (holding that notice 
required by L. [1889] c@ 440 applies 
to a village created by special char- 
ter, although the latter required no 
such notice); Jones vy. Albany, 62 
Hun 3538, 17 NYS 232; Nagel v. Buf- 
falo, 34 Hun 1; Frank y, New York, 
75 Misc. 472, 13383 NYS 434; Frankel 
v. New York, 2 NYS 294. 

N. C.—Hartsell v. Asheville, 164 
N. C. 1938, 80 SE 226; Pender v. Salis- 
bury, 160 N. C. 363, 76 SH 228. 

N. D.—Trost v. Casselton, 8 N. D. 
534, 79 NW 1071, ' 

Oh.—Ironton y. Wiehle, 78 Oh. St. 
41, 84 NE 425, 

Or.—Sprague vy. Astoria, 100 Or. 

I. 481, 


298, 195° RP 789. 

R. I.—Taylor v. Peck, 29 R. 
72 A 645; Fugere v. Cook, 27 R. I. 
134, 60 A 1067; Maloney v. Cook, 


21 R. I. 471, 44 A 692. 
*Tenn.—Knoxville v. Felding, 285 
Sw 47. ; 

Tex, — Cawthorn Vv. Houston, 


(Commn. A.) 231 SW 701 [rev on 
other grounds (Civ. A.) 212 SW 796]; 
Dallas v. Shows, (Commn, A.) 212 
SW 638 [aff (Civ. A.) 172 SW 1137]; 
Willis v. San Antonio, (Civ. A.) 267 
SW 763; English v. Ft. Worth, (Civ. 
A.) 152 SW 179; Ft. Worth v. Shero, 
16. Tex. Civ. A. 487, 41 SW 704. 
Utah.—Moran v. Salt Lake City, 53 
Utah 407, 173 P 702; Dahl v. Salt 
Lake City, 45 Utah 544, 147 P 622; 
Brown v. Salt Lake City, 33 Utah 
222, 93 P 570, 126 AmSR 828, 14 
‘LRANS 619, 14 AnnCas 1004. 
Vt.—Parker v. Pittsfield, 88 Vt. 
155, 92 A 24; Babcock v. Guilford, 47 
Vito oe 
Va.—Bowles v. Richmond, 129 SE 
489, 133 SE 593; O’Neil v. Richmond, 
141 Va. 168, 126 SE 56, 57 [cit. Cyc]. 
Wash.—Sheer vy. Everett, 134 Wash. 
385, 235 P 789: Murray v. Seattle, 
96 Wash. 646, 165 P 895; Jorguson Vv. 
Seattle, 80 Wash. 126, 141 P 334 (in- 
jury to property); Benson v. Seattle, 
78 Wash. 541, 189 P 501; Ransom vy. 
South Bend, 76 Wash. 3896, 136 P 
365; Connor v. Seattle, 76 Wash. 387, 


135 P 617; Benson y. Hoquiam, 67 
Wash. 90, 121 P 58: Giuricevic v. 
Tacoma, 57 Wash. 329, 331, 106 P 


908. 28 LRANS 533 [cit Cyc]; Born 
vy. Spokane, 27 Wash. 719, 68 P 386; 
Sproul v. Seattle, 17 Wash. 256, 49 
489. 
Eee eee v. Beloit, 175 Wis. 
199; 184 NW 687; Moyer v. Oshkosh, 
151 Wis. 586, 139 NW 378; Block _v. 
Fond du Lac, 141 Wis. 85, 123 NW 
654: Small v. Prentice, 102 Wis. 256, 
78 NW 415; Steltz v.. Wausau, 88 
Wis. 618. 60 NW 1054: Reed v. Madi- 
son, 83 Wis. 171,.53 NW 547, 17 LRA 
733: Vogel v. Antigo, 81 Wis. 64? 51 
NW 1008: Sowle v. Tomah, 81 Wis. 
349, 51 NW 571; Susenguth v. Ran- 
toul, 48 Wis. 334, 4 NW 328. 
Ont.—Fuller v. Niagara Falls, 48 
Ont. L. 332, 56 DomLR 13; Wallace 
y. Windsor, 36 Ont. L. 62, 9 OntWN 
28°DomLR 655 [dism app 9 Ont 
100]; Egan v. Saltfleet Tp.. 29 
_ L. 116, 4 OntWN 1384, 13 Dom 
884; O’Connor v. Hamilton, 10 
» LL. 529, 6 OntWR 227 [rev 8 
Ont, L. 391, 3 OntWR 918]; Crysler 
v. Sarnia Tp., 15 Ont, 180; Garner v. 
Gosfield North, 16 OntWN 209. 
Que.—Lavoie v. Roberval, 36 Que. 
K. B. 475; Palmorino v. Montreal, 
63 Que.’ Super. 248, 31 RevdeJur 217; 
Strathcona F. Ins. Co. v. Sorel, 24 
RevdeJur 609. 
sSask.—Carlton v. Sherwood, 8 Sask. 
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_The purpose of the statutes is to advise the mu- 
nicipality in what the alleged negligence consists, 
and give it an opportunity to investigate while the 
facts are fresh and the conditions remain substan- 
tially the same,*° thereby enabling it better to guard 


L. 431, 25 DomLR 66, 32 WestLR 936 
9 WestWkly 611; Hall v. M : 
3 rey Ii, 22. ae at 
owance of costs as dependent 
presentation of claim see fire § 2077. 

27. See.infra §§ 1977-1979, 

28. Knoll y. Salina, 98 Kan, 428, 
157 P 1167; Sallisaw v. Ritter, 42 
Okl, 626, 142 P 391; Idabel v. Har- 
rison, 42 Okl, 469, 141 P 1110, 

aoe pas infra § 2077. 

Nh a.—Birmingham y. Mauzey, 
214 Ala, 476, 108 S 382; Bessemer 
Barnett, 212 Ala. 202, 102 S23: Bran- 
pon v. Birmingham, 177 Ala, 419,59 S 

Colo.—Canon : City v. Cox, 565 Col 
264, 183 P1040> Denver, y':Perking: 
5D (Colo, <159,. 1144s 484) Prehigunr 
Bare 7 coe 596, 108 P 175. 

onn.—Ju v. New | Britai 
Conn, 300, 70 A 1028. Ree 

a.—Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883; Kennedy vy. 
Savannah, 8 Ga. A. 98, 68 SE 652. . 

Ill.—Welch v. Chicago, 323 Til. 498, 
154 NE 226 [aff 236 Tll. A. 520] (hold- 
ing further that the statute does not 
create any new liability or limit 
or affect the liability of the munici- 
pality in any manner except as to 
notice); McComb vy. Chicago, 263 Ill. 
510, 105 NE 294; McDonald vy. Spring 
Valley, 209 Ill. A, 7 [rev on other 
grounds 285 Ill. 52, 120 NE 476]; 
Swenson v. Aurora, 196 Ill. A, 83. 

Ind.—French Lick v. Teaford, 78 
Ind. A. 609, 131 NE 86. ‘ 

owa, — Blackmore Wg Cc i 
Bluffs, 189 Iowa, 157, 176 NW “369: 
Palmer v. Cedar Rapids, 165 Iowa 
595, 146 NW 827, AnnCasi916B 558; 
Harrison y. Albia, 144: Iowa 132, 122 
NW 816; Sollenbarger v. Lineville 
141 Iowa 208, 119 NW. 618, 18 Ann 
Cas 991; Kenyon v. Cedar Rapids, 
124 Iowa 195, 99 NW 692: Giles v. 
Shenandoah, 111 Iowa 83. 82 NW 466. 

Me.—Blackington v, Rockland, 66 
Me. 332. ; 

Minn.—Hampton vy. Duluth, 140 
Minn. 303, 168 NW 20; Ackeret v. 
Minneapolis, 129 Minn, 190, 151 NW 
976,27, LRAT9TSD, adh 


holm, 
Kandelin v. Ely, 
NW 449; Kelly v. 
293, 104 NW 231. 
Mo.—Wolf v. Kansas City, 296 Mo. 
95. 246 SW 236; Reno v. St. Joseph 
169 Mo. 642, 70 SW 123: Ogle v. 
Kansas City, (A.) 242 SW 115 [cit 
Cyc]: Thomas v. St. Joseph, (A.) 231 
SW 63; Jacobs v. St. Joseph, 127 Mo. 
A. 669, 106 SW 1072. 
N. H.—Hinds v. Hinsdale, 80 N. H 
346, 116 A 635, é 
N. Y.—Sweeney v. New York, 225 
N. Y. 271, 122 NE 248: Wan: dén 
Bergh v. New York, 208 App. Div. 
72,2038 NYS! dT: 
R. I.—Pepper v. Lee, 114 A 10. 
Tex. — Cawthorn Vv. Houston, 
(Commn. A.) 221 SW 701 frev on 
other grounds (Civ. A.) 212 SW 7961]. 
Va.—O’Neil v. ‘Richmond, 141 Va. 
168. 126 SE 56, 57. 
Wash.—Titus v. Montesano, 106 
Wash. 608. 181 P 43; Taylor v. Spo- 
kane, 91 Wash. 629, 158 P 478; Pierce 
v. Spokane, 59 Wash. 615, 110 P 537; 
pow v. Spokane, 27 Wash. 719, 68 P 
“The reasons for these statutes 
have been frequently indicated. They 
afford the city authorities the oppor- 
tunity to investigate the circum- 
stances, examine the locality in 
which the injury is alleged to have 
occurred, and to discover the wit- 
nesses promptly so as to ascertain 
the facts while their récollections 


133° NW 804; 
410 Minn, 55, 124 
Faribault, 95 Minn. 
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against fraudulent and unfounded claims,* and to 
prepare for trial if it decides not to settle the 
claim,?? or make a settlement, and thereby avoid 
litigation.2* Hence, if plaintiff willfully removes 
the defect before serving notice, the object of the 
statute is frustrated, and a notice thereafter served 
is ineffectual.%* 

Although the negligence is imputed to servants 
of the municipality, the prescribed notice to speci- 
fied municipal officers is a condition precedent where 
such negligence is not imputable to the servants 
individually.?° i 

Effect of bringing suit. Some statutes requiring 
notice or presentation of claim within a specified 
time have been held to apply only where suit is 
delayed beyond that time,** and in some jurisdic- 
tions, but not in others, the commencement of a 
suit within the time so prescribed is held a sufficient 
notice or presentation of claim.** 

New action after dismissal. An action brought 
without giving the statutory notice may be dismissed 
and a new action commenced after giving the notice 


MUNICIPAL CORPORATIONS 


[§§ 1956-1957 


as required.°& : 

[§ 1957] (b) Construction and Operation of Stat- 
utes Generally. Charter or statutory provisions re- 
quiring notice or presentation of a claim as a con- 
dition precedent to an action against a municipal 
corporation for tort are in derogation of common 
right, and should be strictly construed so far as 
concerns the necessity for such notice or presenta- 
tion,®® but where a notice or presentation has been 
given or made, its sufficiency under the statute is 
a remedial matter, and it should be liberally con- 
strued.4° Such statutes cannot be extended by im- 
plication beyond their own terms,*? and therefore 
will not require such notice with respect to dam- 
ages which are not within the intention of the stat- 
ute.4? 

Retroactive or prospective operation. Such pro- 
visions are generally declared to operate prospee- 
tively only,** unless made retroactive by express 
words or necessary implication,** and do not apply 
to causes of action subsisting at the time the statute 
went into effect,*® or to actions commenced before 


are fresh. Such statutes tend to dis- 
courage and avoid the expense of 
litigation, because, if the investiga- 
tion discloses legal liability, a prompt 
settlement is both proper and prob- 
able. They also tend to prevent 
perjury and fraud as. well as to 
avoid injustice growing out of the 
failure of the witnesses to recollect 
clearly occurrences long past before 
they are called upon to testify, and 
thus better to safeguard against un- 
founded claims.” O’Neil v. Rich- 
mond, supra. 

Time necessary for investigation 
see infra § 1976. i 

31, Johnston v. Kansas City, (Mo. 
A.) 248 SW 265; Beane v. St. Joseph, 
214 Mo. A. 200, 240 SW 840; Sweeney 
v. New York, 225 N. Y. 271, 122 NE 
248; Sheehy v. New York, 160 N. Y. 
139, 54 NE 749; O’Neil v. Richmond, 
141. Vas 168." 226; SH .565) Titus pv: 
Montesano, 106 Wash. 608, 181 P 
43; Pierce v. Spokane, 59 Wash. 615, 
110 P 537; Born v. Spokane, 27 Wash. 
719, 68 P 386. i 

[al “fhe prime object of the 
statute requiring the giving of no- 
tice in such cases is to protect the 
city against fraudulent or stale 
demands.” Johnston v. Kansas City, 
(Mo. A.) 248 SW 265, 266. ; 

22. Colo.—Denver v. Perkins, 50 
Colo, 159, 114 P 484; Pueblo. v. Bab- 
pitt, 47 Colo. 596, 108 P 175. , 

Ga.—Kennedy v. Savannah, 8 Ga. 
A. 98, 68 SE 652. 

Minn.—Hampton v. Duluth, 140 
Minn. 303, 168 NW 20. 

N. H.—Hinds v. Hinsdale, 80 N. H. 
346, 116 A 630. 

Wash.—Taylor v. Spokane, 91 
Wash. 629, 158 P 478; Pierce v. Spo- 
kane, 59 Wash. 615, 110 P 537; Hase 
vy. Seattle, 51 Wash. 174, 98 P 370, 
20 LRANS 938. 

33. Ala.—Birmingham v. Mauzey, 
214 Ala. 476, 108 S 382, 

Minn.—Hampton vy. 140 
Minn. 303, 168 NW 20. 

Mont.—Tonn vy. Helena, 42 ,Mont. 
127, 111 P 715, 36 LRANS 1136. 

N. H.—Hinds v. Hinsdale, 80 N. H. 
346, 116 A 635. 

N. Y.—Seliger v. 
NYS 1008. 

Wash.—Pierce Vv. Spokane, 59 
Wash. 615, 110 P 537. 

34. Wornecka v. St. 118 
Minn. 207, 136 NW 561. 

{a] Rule applied.—In an action 
for defects in a city sidewalk, where 
plaintiff’s attorney took up the de- 
fective plank and retained it until 
offered in evidence, and thereafter 
the statutory notice was given, if 
such acts were willful and the pur- 
pose of the statute requiring notice 
was thereby defeated, the service of 


Duluth, 


New York, 88 


Paul, 


such notice was not in good faith, 
and plaintiff cannot recover. Wor- 
necka vy. St. Paul, 118 Minn, 207, 136 
NW 561. 

85. Parsons v. Ft. Worth, 26 Tex. 
Civ. A. 273, 63 SW 889. 

36. Ray v. Council Bluffs, 193 
Iowa 620, 187 NW 447 (notice not 
jurisdictional, but required only to 
prevent bar of action at end of 
statutory period). 

37. See infra § 1963. 

38. Nichols v. Odin, 133 Ill. A. 306. 

39. Ind.—Hast Chicago v. Gilbert, 
pe oe A. 613,.108 NE 29, 109 NE 

Mich.—Tattan y. Detroit, 128 Mich. 
650, 87 NW 894. } 

Mo.—Ogle-v. Kansas City, (A.) 242 
Sw 115. ifelt Gye]; 
City, 195 Mo. A. 457, 192 SW 1047. 

N. Y.—Minton v. Syracuse, 172 
App. Div. 39, 158 NYS 470. 

N. D.—Gaustad v. Enderlin, 23 N. 
D. 526, 530, 137 NW 613 [quot Cyc]. 

Tex. — Cawthorn Vv. Houston, 
(Commn. A.) 231 SW 701, 704 [rev 
on other grounds (Civ. A.) 212 SW 
796, and cit Cyc]; Dallas v. Shows, 
(Commn. A.) 212 SW 638, 634 [cit 
Cyc]; San Antonio v. Pfeiffer, (Civ. 
A.) 216 SW 207. 
ri el ca v. Weiss, 133 SE 

Wash.—Titus v. Montesano, 
Wash, 608). 5181. P . 48: Kiser: ov 
Douglas County, 70 Wash, 242, 126 P 
622, 623, 41 LRANS 1066, AnnCas 
1914B 721 [quot Cyc]; Giuricevie v. 
Tacoma, 57 Wash. 329, 331, 106 P 908, 
28 LRANS 533 [cit Cyc]. 

Construction of statutes in deroga- 
tion of common law or common risht 
generally see Statutes [36 Cyc 1178]. 

40. See infra § 1962. 

41. Ind.—Michigan City v. Wer- 
ner, 186 Ind. 149, 114 NE 636. 

Kan.—Garnett v. Hamilton, 69 Kan, 
866, 77 P 5838. 

N. Y.—McIntee v. Middletown, 80 
Div. 4384, 81 NYS 124. J 
. D.—Gaustad v, Enderlin, 23 N. 
D. 526, 137 NW 613 [quot Cyc]. 

Tex. — Cawthorn Vv. Houston, 
(Commn, A.) 281 SW 701 [rev on 
other grounds (Civ. A,) 212 SW 
796]; Dallas v. Shows, (Commn. A.) 
212 SW 638, 6384 [cit Cyc]; San An- 
oar v. Pfeiffer, (Civ. A.) 216 SW 
207, 

Wash.—Kiser v. Douglas County, 70 
Wash. 242, 126 P 622, 623, 41 LRANS 
1066, AnnCas1914B 721 [quot Cyc]; 
Giuricevic v. Tacoma, 57 Wash. 329, 
331, 106 P 908, 28 LRANS 533 [eit 
Cyc. 

Wis.—Sharp v. Mauston, 92 Wis. 
629, 66 NW 808. 

Man.—Stott v. North Norfolk, 24 
Man. 9, 16° DomLR 48, 26 WestLR 


Ap D. 
N 


Reid v. Kansas’ 


774. 

{a] A provision that no action can 
be maintained until the claim has 
been presented and disallowed, or the 
council has neglected to act thereon 
for a specified period, does not re- 
quire presentation of a claim based 
upon a contract made by the council 
and acceptance by claimant of a cer- 
on sum in settlement of a claim for 
a larger amount. Sharp vy. Mauston, 
Bee a. Se pd 66 NW 803, m4 

nd.—French Lick y. Teaf 
78 Ind. A. 609, 131 NE 86. mae 

Minn.—Johnson v. Duluth, 

Loans ie te NW 616; 
anesville, 2°. Minn: 7) 121.4. i 
1067, LRA1916D 426. Nah 

Nebr.—Randall vy. Chadron, 112 
Nebr. 120, 198 NW 1020; Muffley v. 
se Edward, 110 Nebr. 572, 194 NW 


N. _Y.—Minton vy. Syracuse, 1 
ab: Div. 39, 158 NYS 470. @ 


- D.—Persons v. Valley City, 
N. D. Y S16 
1079. 


133 
Joyee v. 


342, 144 NW 675, LRA1916D 


Oh.—Scherer v. Cincinnati, § Oh. 

Dec. (Reprint) 552, 8 CincLBul 326: 

Amelia y. Hicks, 28° O2iC) AGVEBIRE im 
r.—Colby v. Portland, 89 

174 P 1159, 3 ALR 819. ota 


. D.—Haley, | ete.) Cots vi 
36S. D. 6, 153 NW 891. ae 
Tex. — Cawthorn Vv Houston, 


(Commn. A.) 231 SW 701, 704 [rey 
on other grounds (Civ. A.) 212 SW 
796]; Dallas v. Shows, (Commn, A.) 
212 SW 633, 634 [cit Cyc]; San An- 
a V.,| Pfeiffer, (Civ. A) 216. sony 
Wash.—Wolpers v. Spokane, 6 
Wash. 633, 120 P 113; Giuricevic ‘ 
acoma, £ ash, 329, 106 
LRANS 5338. Bs: 
Wis.—Weisenberg y. 
56 Wis. 667, 14 NW 871. 
Applicability of statutes in par- 
ticular cases see infra §§ 1958-1960 
43. See cases infra notes 44-46, — 
Retroactive operation of statutes 
generally see Statutes [36 Cyc 1201]. 
44, Boughner y. Bay City, 156 
ors: vine 120 NW 597. 
yi a.—Montgomery y. Shi 
159, Ala. 239, 48 S 679.» ie cf 
al.—Crim v. San Franci 
Cal. 279, 92 P 640. Ee eee 
olo.—Colorado Springs y. i 
42 Colo. 219, 93 P 1096. TSeiutke 
—Ryan vy. Chicago, 187 Tl], A. 
163; Neville y. Chicago, 154 Tl A. 
ree Weber v. Chicago, 147 Til. A. 
Ind.—Knox y. Golding, 46 Ind. A 
684, 91 NE 857, 92 NE 986. 4 
owa.—Kennedy v. Des Moi 
Iowa 187, 50 NW 880. CS eR 


Kan.—Bailey v. Baldwin Cit: 
Kan. 605, 240 P 852 SON aha 


Winneconne, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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the enactment of the statute.‘® 


pealed.>° 


A special law applicable to a particular munici- 
pality prevails over a general law relating to notice 


Mich.—Boughner v. Bay City, 156 
Mich. 193, 120 NW 597; Broffee v. 
Grand Rapids, 127 Mich. 89, 86 NW 
401; Angell v. West Bay City, 117 
Mich. 685, 76 NW 128; Atherton v. 
Bancroft, 114 Mich. 241, 72 NW 208. 

Minn.—Diamond Iron Works yv. 
Minneapolis, 129 Minn. 267, 152 NW 
647; Powers vy. St. Paul, 36 Minn. 87, 
30 NW 433. : 

N. Y.—Romanowski v. Tonawanda, 
127 App, Div. 814, 112 NYS 105; Sehl 
v. Syracuse, 81 App. Div. 548, 81 
NYS 482; Lee v. Greenwich, 48 App. 
Div. 391, 63 NYS 160; Bullock v. 
Durham, 64 Hun 380, 19 NYS 635; 
Williams v. Oswego, 25 Hun 36. 

S. D.—Baldwin v. Aberdeen, 23 &. 
D. 636, 123 NW 80, 26 LRANS 116. 

[a] Injury after statute approved. 
—L. (1907) p 188 c 90, prohibiting an 
action against a city for personal 
injuries from its negligence unless 
notice of time, place, and cause be 
given it within a specified time after 
the injury, is not retrospective, and 
so does not apply to an accident 
after the statute was approved, but 
before it went into effect. Baldwin 
v. Aberdeen, 23 S. D. 636, 123 NW 80, 
26 LRANS 116. 

46. Marston v. Phipps, 209 Mass. 
552, 95 NE 954; Romanowski v. 
Tonawanda, 127 App..Div. 814, 112 
NYS 105. 

47. Reed v. Madison, 83 Wis. 171, 
be INW 041, I GRA Visa; Plum. .v. 
Fond du Lac, 51 Wis. 393, 8 NW 283. 


48. Kenyon y. Cedar Rapids, 124 
Iowa’ 195, 99 NW 692; Vinson v. 
Saratoga Springs Sewer, etc., 


Commn., 158 App. Div: 132, 142 NYS 
598; De Vore v. Auburn, 64 App. Div. 
84, 71 NYS 747 (L. [1897] ¢@ 172 held 
not to repeal Auburn City Charter 
§ 140); Hay v. Baraboo, 127 Wis. 1, 
105 NW 654, 115 AmSR 977, 3 LRANS 
84; Hiner v. Fond du Lao, 71 Wis. 
74, 36 NW 632. See generally Stat- 
utes [36 Cyc 1076]. 

{a] Particular statutes.—(1) L. 
(1886) ec 572 § 1 was held not re- 
pealed as to the city of New York 
by the Greater New York Charter, 
(Quinn v. New York, 68 App. Div. 
175, 74 NYS 89; Krall v. New York, 
‘44 App. Div. 259, 60 NYS 661), (2) 
nor as to the city of Brooklyn by the 
subsequent revised charter of that 
city (Merz v, Brooklyn, 11 NYS 778 
[aff 128 N.Y. 617 mem, 28 NE 253 
mem]), (8) nor by L. (1890) c¢ 31, 
requiring demand on the financial 
officer of the city before action 
against it (Merz y. Brooklyn, supra). 
(4) Nor is such statute in conflict 
with the charter of the city of Buf- 
falo, (i. [1870]. tit 3 9c.b190 $7, ‘as 
amended by l. [1886] c 479 § 8), 
providing that such an action shall 
not be brought until forty days after 
the claim therefor has been presented 
to the common NL a EERO A 
Curry v. Buffalo, 1 MPN : 
NE 30 [aff 57 Hun 25, 10 NYS 392]. 
(5) The Saratoga Springs Charter 
§ 82, as added by L. (1890) c 289, is 
not inconsistent with L. (1902) c 506 
§ 34, and was not repealed by § 34 


t On the other hand 
it has been held that such a statute is applicable 
to actions commenced after it took effect, although 
the injury occurred prior to that time.‘? 
Inconsistent or repugnant statutes. Inconsistency 
and discrepancy between different acts of legisla- 
tion, charter or statutory, in regard to such notice 
are resolved by the application of the eanon of 
construction in implied repeal, namely: Both laws 
stand so far as reconcilable;#* and, although the 
repeal of statutes by implication is not favored,'® 
where two repugnant statutes are found relating 
to the same object and enacted for the same pur- 
pose, the former must be deemed to have been re- 


aa, 


of that act, and hence the presenta- 
tion of claims against that village is 
governed by § 82, and not by Village 
L. § 341. Vinson vy, Saratoga Springs 
Sewer, etc., Commn., 158 App. Div. 
132, 142 NYS 598. (6) Fond du Lac 
Charter (L..[1883]. p 435 c 152) ¢.18 
§ 6b, as added by L, (1889) p 904 
e 435 § 4, requiring notice of claim 
for injuries from defective sidewalk, 


was not repealed by the adoption, 
in 1904, of St. (1898) §§ 925-201 
to 925-207, of the general charter 
law. Zoellner v. Fond du Lac, 147 
Wis. 300, 133 NW 35; Block v. Fond 
du Lac, 141 Wis. 85, 123 NW 654. 
GO) FRev. S Sts s(ESisy Slsse, eras 


amended by L. (1897) c¢ 236, in re- 
spect of notice of injuries from de- 
fective highways, is not applicable to 
cities having special and _  incon- 
sistent charter provisions and there- 
fore such charter provisions will.pre- 
vail. Harris v. Fond du Lac, 104 
Wis. 44, 80 NW 66. 

Implied repeal of statutes generally 
see Statutes [36 Cyc 1071]. 

49. See Statutes [36 Cyc 1071]. 

50. Johnson y. Duluth, 133 Minn. 
405, 158 NW 616; Nicol v. St. Paul, 
80 Minn. 415, 88 NW 375 (L. [1897] 
ce 248, held to supersede and repeal 
charter provisions of St. Paul (Spec. 
Ii, £1885] e¢ 7 §°19); as to giving’ no- 
tice of personal injuries); Neissen v. 
St. Paul, 80 Minn. 414, 88 NW 376; 
EBagan v. Rochester, 68 Hun 331, 22 
NYS. 955. : : 

[a] Rule applied.—The provision 
in the Rochester City Charter § 218 
(L. [1880] c¢ 14 as amended by L. 
[1881] c 348), to the effect that no 
person who claims damages shall be 
allowed costs unless he shall have 
notified the city of the time and 
place of the injury, was repealed by 
implication by later provisions of 
§ 80 of the charter as amended by 
Ly €1890) “e 561" Hagan v.- Roches- 
ter, 68 Hun 331, 22 NYS 955. 

51. Peterson v. Red ,Wing, 101 
Minn, 62, 111 NW 840; Rogers v. 
Port Chester, 234 N. Y. 182, 137 NE 
19; Vinson v. Saratoga Springs 
Sewer, etc., Commn., 158 App. Div. 
432; 142 NYS’ 598. 


52. See statutory provisions. 

53. See cases infra this section; 
and §.1959. 

[a] Negligence of officers or 


agents.—(1) In Minnesota L. (1897) 
p 459 ec 248 provides for notice of 
injury sustained by a defect in a 
street or other public place, “or by 
reason of the negligence” of the mu- 
nicipal officers or agents, but the 
words quoted were held of no effect 
because not germane to the title of 
the act. Megins v. Duluth, 97 Minn. 
23, 106 NW 89; Winters v. Duluth, 
82 Minn. 127, 84, NW 788, (2) Un- 
der this ruling it was held that no 
notice was required as a condition 
precedent to an action for injuries 
due to the negligence of municipal 
officers or agents which was in no 
manner connected with streets or 
public places. Winters v. Duluth, 
supra. (3) But the statute as 
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precedent to action.>+ 

[§ 1958] (c) Applicability in Particular Cases— 
In General. 
cases of statutory or charter provisions requiring 
notice or presentation of claim depends upon the 
nature of the injury sustained and the terms of the 
provision sought to be applied. 
tions the statute applies to all claims whether tort 
or contract; in others it is limited to injuries arising 
from defective streets or publie places; in others 
it ineludes personal injuries of all kinds; and in 
still others it covers all actions for torts.°? 
lows that in many cases apparent conflicts in the 
rulings, even in the same jurisdiction, may be at- 
tributed to the difference in the phraseology of the 
particular statute or charter in effect at the time 
the action is brought.%3 


The applicability in particular 


In some jurisdic- 


TE fol 


The requirement has been 


amended, and as it appears in Rev. 
L. (1905) § 768, was held to include 
injuries which had been excluded 
from the original statute by the rul- 
ing referred to, that is, those due to 
negligence, whether connected with 
streets or public. places or not. 
Diamond Iron Works vy. Minneapolis, 
129 Minn, 267, 152 NW 647 (statute 
held to require notice of injury to 
private property); Mitchell v. Chis- 
holm, 116 Minn. 323, 133 NW 8:04 
(injury to person on private property 
by rock negligently hurled from 
street by blasting). (4) But no no- 
tice is required where the injury 
arose from the municipality’s exer- 
cise of the right of eminent domain. 
Johnson y. Duluth, 133 Minn. 405, 
158 NW 616. 

[b] False imprisonment. — Civ. 
Code (1910) § 910, requiring presen- 
tation of a claim against a mutmnici- 
pality in writing to the governing 
authority before suit, applied to 
claims for damages for illegal im- 
prisonment under sentence from re- 
corder’s court. Marks vy. Rome, 145 
Ga. 399, 89 SE 324. 

Le] Obligation created by law.— 
It is not necessary that an action for 
damages. which does not arise from 
a delit or quasi-delit, but from an 
obligation created by law, should be 
preceded by the notice of action re- 
quired by the charter of the city of 
Montreal. Del Sole v. Montreal, 24 
Que. Ka-B. 550, 

[d] “Accident.”—The notice of 
action required by the charter of the 
city of Quebec, as a condition prece- 
dent to the bringing of any action 
for damages, and which is required 
to be given within thirty days “from 
the day when the accident happened,” 
is not necessary when the cause of 
action does not arise from an acci- 
dent. Quebec vy. Bastien, 25 Que. K. 
B. 539, 32 DomLR 499 (charter not 
applicable to action for injury to 
property caused by reducing the 
water in a river). 

[e] Injury to real property; 
“damages sounding in tort.”—Char- 
ter of Seattle art 4 § 29, requiring 
presentation of claims against the 
city for “damages sounding in tort,” 
applies to a claim by a lot owner for 
damages by an obstruction in the 
street near his premises, and there- 
fore must comply with the require- 
ments of Remington & B. Code §§ 
7995-7997. Connor v. Seattle, 176 
Wash. 37, 135 P 617. 

[f] Injury to personalty.—Com- 
plaint, in an action for injury to 
plaintiff's coal business by obstruct- 
ing its canal wharf by discharging 
sewers into the canal, that plaintiff 
was delayed in navigating its barges 
and put to additional exnense in un- 
loading, employing labor, and paying 
wharfage, does not allege injury to 
personalty, so as to authorize an ac- 
tion therefor without service of no- 
tice under Greater New York Charter 
§ 261, as amended by L. (1906) c 550. 
Scranton, etc., Coal Co. v. New York, 
155 App. Div. 453, 140 NYS 331, 
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held not applicable to a suit in equity for relief 
from continued wrongful acts in the nature of a 
trespass, although there is also involved a demand 
for damages in the past;°* or to injuries sustained 
by reason of a breach of a municipal contract to 
repair;>> or to injuries received in a city where 
the statute applies to towns only.®® 
held that a statute of this nature applies only to 


[g] Removal of lateral support.— 
An action founded on the negligent 
removal of a lateral support of abut- 
ting property in grading or regrad- 
ing a street is within Seattle charter 
requiring the filing of a claim. Hol- 
lenbeck v. Seattle, 88 Wash. 322, *53 
P 18; Jorguson y. Seattle, 80 Wash. 
126, 141 P 334. { : 

[h] “Claims for damages.’—(1) 
The word “damages,” as used in Rey. 
St. § 2326; means damages of the 
subject matter, and does not include 
damages for personal injuries. War- 
ren v. Davis, 48 Oh. St.:447, 3 NE 
301. (2) Portland City Charter § 282, 
providing that “claims for damages” 
against the city must be presented 
to the auditor within six months 
after accrual, does not include claims 
arising ex delicto for personal inju- 
ries from defective sidewalks, from 
which liability § 281 attempts to ex- 
empt the city. Colby v. Portland, 89 
Or: 566, 174-P 1159,,3 ALR 819. @3) 
Vale city charter, requiring all 
claims for damages to be filed within 
six months after accrual, does not 
require the filing of a claim for 
personal injuriés on a sidewalk, 
which claim Charter § 200 further 
prohibited the city from paying. 
peo atess v. Vale, 86 Or. 554, 169 P 


[i Wrongful diversion of special 
assessment funds.—One suing for 
damages from the wrongful diver- 
sion of special assessment funds 
must first file a claim with the city 
council. Perkins vy. South Bend, 133 
Wash. 349,-233 P 655; Jurey v. Se- 
attle, 50 Wash. 272, 97 P 107. 

[i] Other statutes construed.— 
Selden v. St. Johns, 114 Mich. 698; 
Meruk v. New York, 223 N. Y. 271, 
119 NE 571; Jones v. Albany, 151 N. 
Y. 223, 45 NE 557; Werner v. Roch- 
ester, 149. N.~Y: 563, :44, NE 300; 
Moren v. New York, 168 App. Div. 
561, 148 NYS 1010; Ahrens v. Roch- 
ester, 97 App. Div. 480, 90 NYS 744; 
Pulitzer v. New York, 48 App. Div. 
6, 62 NYS 587 [rev 29 Misc. 396, 61 
NYS 803]; Nagel v. Buffalo, 34 Hun 
(N. Y.) 1; Woentz v. New York, 101 
Mise. 622, 168 NYS 699 [aff 183 App. 
Div. 944 mem, 
Dahl v. Salt Lake City, 45 Utah 544, 
147 P 622; O’Neil v. Richmond, 141 
Va. 168, 126 SE 56 (statute con- 
strued to include negligence in opera- 
tion of waterworks); Island Lime Co. 
v. Seattle, 122 Wash. 632, 211 P 285; 
Jorguson v. Seattle, 80 Wash. 126, 
141 P 334 (progressive injury and 
continuing damages); Connolly v. 
Spokane, 70 Wash. 160, 126 P 407; 
St. John vy, Christie.21 CaniySy Co 1: 
Stott v. North Norfolk, 24 Man. 9, 
16 DomLR 48, 26 WestLR 774; Kuu- 
sisto v. Port Arthur, 37 Ont. L. 146, 
10 OntWN 258, 31 DomLR 670, 20 
CanCrCas 335; O’Dell, v. London, 17 
OntWN 284. 

54. Minn.—Nienow v. Mapleton, 
144:Minn. 60,/174 NW 517; Joyce v. 


Janesville, 132 Minn. 121, 155 NW 
1067, LRAI916D 426. 
N. Y.—Sammons v. Gloversville, 


175. N. Y. 346, 67 NE 622; Murcott v. 
New ~York, £81) App. Div, 171, 168 
NYS 50; Gerow v. Liberty, 106 App. 
Div: 357, 94 NYS 949; Flaxman..v. 
New York, 98 Misc. 88, 162 NYS 161 
[aff 178 App. Div. 935 mem, 165 NYS 
1086 mem]. And see Lamay v. Ful- 
ton, 109 App. Div. 424, 96 NYS 703 
[aff 48 Misc. 153, 96 NYS 701] (by 
analogy, holding that the provisions 
of a city charter, making the presen- 
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tered into.®* 
So it has been 
statute requires 


tation of a claim a condition prece- 
dent to the maintenance of an action 
against such city, did not preclude 
a person from maintaining an action 
to prevent further damages to his 
premises, where an injury due to a 
nuisance was continuous). 

Utah.—Wall v. Salt Lake City, 50 
Utah “5693/°168'P ‘766. 

Wash.—Kiser v. Douglas County, 


70 Wash. 242, 126 BP -€22, 623, 41 
LRANS 1066, AnnCasi914B 721 
[quot Cyc]. 

Wis.—Johns v.- Platteville, 157 


Wis. 327, 147 NW 377, 

“Nor is this action one for dam- 
ages, and that seems to be the sort 
of action referred to in the section 
mentioned. The damages here asked 
are merely an incident to the main 
purpose of the suit, which is to pro- 
hibit a continuing nuisance upon 
plaintiff’s property. To the mainte- 
nance in equity of such a _ suit 
against a municipal corporation, we 
do not think it essential that a writ- 
ten notice be first given. Where a 
written notice is required no suit can 
be begun until ten days after the 
notice is given, and it is unreasonable 
to suppose that the legislature in- 
tended to withhold for any time 
whatever the ordinary and _ proper 
remedy where a city or Village is 
causing irreparable injury to private 
property, or is unlawfully imposing 
a nuisance thereon.” Joyce v. Janes- 
ville, 132 Minn... 121, 127, 155 NW 
1067, LRAI916D 426. 

“The fact that in order to grant 
the full relief to which plaintiff may 
be entitled money damages are 
awarded does not bring it within the 
statute. Such relief flows out of the 
main cause of action as an appro- 
priate incident thereto. A_ suit in 
equity may require many forms of 
relief, including an award of money 
damages. The nature of the suit is 
not destroyed or affected by the 
forms of relief granted.’’ Carthew 
v. Platteville, 157 Wis. 322, 325, 147 
NW 375. 


[a] Enjoining continuance of nui- 
sance.—Nienow v. Mapleton, 144 
Minn: 60, 174 NW, 5173. Joyeen Vv: 


Jaynesville, 182 Minn, 121, 155 NW 
1067, LRA1916D 426; Carthew  v. 
Platteville, 157 Wis. 322, 147 NW 
375. 

[b] Damages occasioned by over- 
flows are incidental to a suit to abate 
an illegal sewer, and hence claims or 
notice of intention to sue need not 
be filed pursuant to Greater New 
York Charter § 261, as amended by 


L. (1912) ec 452. Murcott v. New 
ihe! 181 App. Div. 171, 168 NYS 
55. D'Amico y, Boston, 176 Mass. 


599, 58 NE 158. 

56. Beaudette v. Fond du Lac, 40 
Wis. 44. 

57. Cook v. Beatrice, (Nebr.) 207 
NW 518; Henry vy. Lincoln, 93 Nebr. 
331, 140 NW 664, 50 LRANS 174. 

[a] Rule discussed and reasons 
stated.—“‘As generally understood, a 
municipal corporation occupies a dual 
relation to its citizens and the public. 
It is bound to discharge its govern- 
mental functions. In the discharge 
of those functions it stands as the 
representative of the state and has 
all of the governmental powers con- 
ferred upon it by statute. It is also 
bound to perform its corporate du- 
ties; not alone such as are expressly 
imposed upon it by statute, but such 
also as devolve upon it by reason of 


“1 ee a 


claims against the municipality arising out of the 
performance of its governmental functions or cor- 
porate duties, and has no application to a case 
arising out of the conduct by the municipality of a 
purely private business enterprise voluntarily en- 
But this distinction has been repu- 
diated in other jurisdictions,®® especially where the 


‘Call claims for damages’’ to be 


the governmental powers and_privi- 
leges which have been conferred upon 
it; such as the use of reasonable dili- 
gence to keep its streets, alleys and 
sidewalks in reasonably safe condi- 
tion for the use of the public. In 
the discharge of these governmental 
functions and performance of these 
corporate duties, it is.subject to the 
control of the legislature, must as- 
sume all the burdens imposed upon 
it by statute, and is entitled to all 
the privileges, immunities and ex- 
emptions given to it by statute. The 
legislature, therefore, has a right to 
provide that, before it can be held 
liable for any dereliction of duty or 
for negligence on the part of its offi- 
cers and employees, while it is act- 
ing in either of these dual capacities, 
a claim, in accordance with the pro- 
visions of the’ section of statute 
above quoted, shall be filed with its 
clerk within such reasonable time as 
it may fix. It is entitled to these 
privileges and immunities because of 
the fact that the functions and du- 
ties above referred to are imposed 
upon it by law and it must discharge 
and perform them; but here the du- 
ties imposed upon it by law cease. 
It is no part of its duty, as a munici- 
pal corporation, to engage in a purely 
business or commercial enterprise. 
When it seeks and obtains from the 
legislature permission to engage in 
such an enterprise, its act in so do- 
ing is purely voluntary on its part, 
and it thereby assumes a third rela- 
tion, separate and distinct from the 
dual relations above _ considered. 
While occupying this third relation 
no governmental functions or cor- 
porate duties, as a municipality, de- 
volve upon it. It is then engaged in 
an ordinary business enterprise, and 
is bound by all the rules of law and 
procedure applicable to any other 
private corporation or person engaged 
in a like enterprise. It has no great- 
er or higher privileges or immunities 
than are possessed by any other pri- 
vate corporation. It is subject to the 
same liabilities and entitled to tne 
same defenses; no more and no less. 
We are not willing to indulge the 
presumption that the legislature in- 
tended, by the statute quoted, to 
grant any special privileges to a mu- 
nicipal corporation, while acting in 
Such private business capacity, or 
relation, but rather that it intended 
the- limitation to apply to claims 
against a municipality, arising out 
of the performance of its govern- 
eeatat functions or corporate du- 
leg: 


Henry v. Lincoln, 93 Nebr. 
ent 333, 140 NW 664, 50 LRANS 
[b] A municipality main 


aintaining 
an electric light plant for lighting its 
streets and furnishing light to pri- 
vate persons is performing a proprie- 
tary function and is not within the 
statute requiring filing of notice of 
an unliquidated claim. Cook vy. Bea- 
trice, (Nebr.) 207 NW 518. 

58. O’Neil v. Richmond, 141 Va. 
168, 126 SE 56; Sheer v. Everett, 134 
Wash. 385, 285 P 789; Dickie v. Cen- 
tralia, 91 Wash. 467, 157 P 1084, 

{a] Injury from impure water.— 
Remington & B. Code § 7998 applies 
to claims for injuries received by 
drinking impure water, regardless of 
the fact that the negligence of the 
city -was in the performance of a 
business, as distinguished from a 
governmental, function. Dickie v. 
Centralia, 91 Wash. 467, 157 P 1084. 
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presented to the common council.®® 


Direct or affirmative act of municipality. It has 
been held under some statutes that no notice is 
required where the act causing the injury was an 


affirmative wrongful act, and not 


gent performance of a lawful act,°° as where the 
municipality maintains a dam resulting in the flood- 
ing of land,*t or where the injury complained of 
was the direct result of an act committed by the 


municipality itself or its agent,°? 


ated an obstruction in the street;°* but under other 
statutes notice is held necessary even in such 


cases.®* 
Nuisances. 


entation does not apply where the 
‘ 


59. Western Salt Co. v. San Diego, 
181 Cal. 696, 186 P 345. 


60. Portsmouth vy. Weiss, (Va.) 
133 SE 781. ‘ : 

61. Portsmouth v. Weiss, supra. 

62. Ind.—Michigan City v. Wer- 


ner, 186 Ind. 149, 114 NE 636. 
Minn.—Bohrer vy. Inver Grove, 166 
Minn. 336, 207 NW 721. 
N. Y.—Minton v. Syracuse, 172 
App. Div. 39, 158 NYS 470. 
Nashville, 145 
86; Hilson v. 


Tenn.—Williams v. 
Tenn. 668, 238 SW 
Memphis, 142 Tenn. 620, 221 SW 851; 
Elrod vy. Franklin, 140 Tenn. 228, 204 
SW 298. 

Wis.—Hughes v. Fond du Lac, 73 
Wis. 380, 41 NW 407 [dist Hogan v. 
Beloit, 175 Wis. 199, 184 NW 687 
(where injury resulted from negli- 
gence in repairing a street) ]. 

{al Negligence of agent in rais- 
ing bridge——Michigan City v. Wer- 
ner, 186 Ind. 149, 114 NE 636. 

Nuisances see infra this section. 

63. Knoxville v. Felding, (Tenn.) 
285 SW 47; Williams v. Nashville, 
145 Tenn, 668, 238 SW 86; Elrod v. 
Franklin, 140 Tenn, 228, 204 SW 298. 

[a] Injury held not direct act of 
municipality.—(1) The notice of in- 
jury reauired by Acts (1913) ce 55 
must be given in case of injury from 
an excavation in an alley crossing a 
sidewalk by a contractor with the 
city, such injury being the direct re- 
sult not of the contract, but of the 
failure to guard the _ excavation. 
Hughes v. Nashville, 137 Tenn. 177, 
192 SW 916. (2) A defect caused by 
water washing dirt from between 
stones of a sidewalk is not the re- 
sult of an obstruction created by the 
city, as to which notice of injury, 
under Acts: (1913) ec 55, is not re- 
quired. Knoxville v. Felding, (Tenn.) 
285 SW 47. 

64. Cawthorn v. Houston, (Tex. 
Commn., A.) 231 SW 701 [rev on other 
grounds (Civ. A.) :212 SW 1796]; 
Dallas v. Shows, (Tex. Commn. A.) 
912 SW 633 [aff (Civ. A.) 172 SW 
1137 (although it held to the con- 
trary on this particular issue) ]. 

65. Cal—Adams v. Modesto, 131 
Cal. 501, 63 P 1083; Bloom v. San 
Francisco, 64 Cal. 503, 3 P 129. 

Minn.—Bohrer v. Inver Grove, 166 
Minn, 336, 207 NW 721; Moran v. St. 
Paul, 54 Minn. 279, 56 NW_ 80. 

N. Y.—De Moll v. New York, 163 
App. Div. 676, 148 NYS 966. 

Oh.—Ironton vy. Wiehle, 78 Oh. St. 
41, 84 NE 425. 

Wash.—Kiser v. Douglas County, 


70. Wash. 242, 126 P 622, 623, 41 
LRANS 1066, AnnCas1914B 721 [quot 
(ONREA 


Wis.—Ziegler v. West Bend, 102 
Wis. 17, 78 NW 164; Hughes v. Fond 
du Lac, 73 Wis. 380, 41 NW 407 [dist 
Steltz v. Wausau, 88 Wis. 618, 60 
Nw 1054 (an action for damage from 
a nuisance was within a statute re- 
quiring notice precedent to an “ac- 
i i ont 
“vate aie held not involved.— 
A claim for damages under St. 
(1913) § 1388b, resulting from the 
construction of a highway which 


Under some statutes it has been held 
that the requirement of a prescribed notice or pres- 
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by a nuisance.®5 
Injuries from 
etc. 


the mere negli- ; injuries caused 


as where it ere- 
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defective street, sidewalk, bridge, 


Statutory or charter provisions providing for 
notice or presentation of a claim before suit for 


by a defective street, sidewalk, 


ete.,°° have been variously construed according .to 
the particular phraseology employed.* 
visions have been held to apply to injuries to prop- 
erty as well as to the person,°* unless the statute 
evinces a contrary intention,®® as where the title of 
the act confines it to damages to ‘‘persons.’’?° 
the other hand statutes of this kind have been held 


Such pro- 


On 


applicable only to injuries resulting from defects 


injury 1s caused 


eaused surface waters to gather on 
plaintiff's land, because of the fail- 
ure of the municipality to perform 
the duty imposed by the statute to 
construct ditches, culverts, or other 
outlets, does not involve a nuisance, 
but is one which must be presented 
to the municipality. Knapp v. Deer 
Creek, 162 Wis. 168, 155 NW 940. 

Enjoining continuance of nuisance 
see cases supra note 54 [a]. 

Statutes relating to personal in- 
juries see infra this section. 

66. See statutory provisions. 

67. See cases infra this note; and 
notes 68-74. 

[a] What constitute defects.—(1) 
Where a municipality deposited snow 
and other refuse on a river bank at 
the foot of one of its streets, the 
effect of which was to extend the 
street over the bank so as to render 
it unsafe for persons approaching the 
river over the street, there was a de- 
fect in the street within the meaning 
of the charter requiring notice be- 
fore suit. Ray v. St. Paul,.44 Minn. 
340, 46 NW 675. (2) Where a pedes- 
trian was injured by the fall of a 
platform constructed in a street for 
entertainment purposes, such _ plat- 
form rendered the street defective 
under a statute requiring notice. 
Chaney v. Riverton, 104 Nebr. 189, 
177 NW. 845, 10 ALR 244. (3) A 
concrete post at the center of a 
street intersection is a defect within 
the statute. Titus v. Bloomfield, 8v 
Ind. A. 483, 141 NE 360. (4) Rev. St. 
(1898) § 13839 applies to an injury 
caused by the improper adjustment 
of the cover of a manhole over a 
eatch basin as a result of which it 
slid out of place when stepped on. 
Ziegler v. West Bend, 102 Wis. 17, 
78 NW 164. . 

[b] A dangerous accumulation of 
snow and ice on a sidewalk (1) is a 
defect therein within the meaning of 
a statute requiring notice of injury. 
Tonn v. Helena, 42 Mont. 127, 111 
P 715, 36 LRANS 1136; McCollum v. 
South Omaha, 84 Nebr. 413, 121 NW 
438. (2) If such accumulation is not 
a defect in the walk itself, it. con- 
stitutes a “defective condition’ un- 
der a statute requiring notice of in- 
jury from the ‘defective condition” 
of a street or sidewalk. Pasold v. 
De Witt. 198 Iowa 966, 200 NW 595. 

{c] Street improvements.—W here 
the subject matter of a statute, pro- 
viding for the filing of a claim by a 
third person who claims damages for 
any cause, is street improvements, 
the provision for filing the claim re- 
fers to such damages only as will 
obviously result from a street im- 
provement, Ironton v. Wiehle, 78 
Oh. St. 41, 84 NE 425; Scherer v. 
Cincinnati, 8 Oh. Dec. (Reprint) 552, 
8 CincLBul 326. 

{d] Obstruction of navigation.— 
The notice required by Rev. St. 
§ 1339 for damages occasioned by 
the “insufficiency or want of repairs 
of a bridge, sluiceway or road” need 
not be given where the injuries are 
occasioned by the obstruction of 
navigation in .consequence of- the 


in public ways as such, and not to injuries to ad- 
joining property from conditions which do not ren- 


negligent management of a draw- 
bridge maintained by the munici- 
pality; but it is sufficient to compr1y 
with § 824 by filing a statement of 
the claim with the town clerk. 
Winneconne vy. Wiesenberg, 56 Wis. 
667, 14 NW 871. 

_ le]. Notice for injuries occurring 
in a ditch in a street is required un- 
der a statute applying to injuries 
resulting from defective “streets or 
sidewalks.” Giles v.-Shenandoah, 111 
Iowa 83, 82 NW 466. 

[f] Delay in constructing sewer. 
—Where an owner of land abutting 
on a highway. claims damages by 
reason of the negligent delay of the 
city in constructing a sewer therein, 
notice by him under Gen. L. (1896) 
e 36 § 12 is sufficient, and he need not 
give the notice of the time, place, 
etc., of the injury as required by § 16, 
which relates to damage to property 
by reason of defects in highways. 
pagers Vat Cooky=2 7 Re ab 13 45e6on A. 

[g] MNonrepair.—(1) In Ontario a 
statute providing for notice of in- 
juries sustained by the default of the 
municipality in keeping a highway 
in repair has been restricted to cases 
wherein the default was due to non- 
feasance, and held not applicable to 
eases of misfeasance. Glynn y. 
Niagara Falls, 29 Ont. L. 517, 5 Ont 
WN 285. 15 DomLR 426 [app dism 
31 Ont. L. 1, 6 OntWN 2, 16 DomLR 
866]. But see Fuller v. Niagara 
Falls, 18 OntWN 129 [app dism 48 
Ont. L. 332, 56 DomLR 13] (where a 
particular statute was held applica- 
ble both to nonfeasance and misfea- 
sance). (2) An injury to a person by 
a shock of electricity while leaning 
against an electric light pole in a 
Street, due to ‘the faulty construc- 
tion of the pole by a city, and not 
from want of repair, is the result of 
misfeasance and not. merely nonfea- 
sance, and therefore not within the 
provisions of the Municipal Institu- 
tions Act, 3 & 4 Geo. V. (Ont.) ¢ 43 
§ 460 (2), relating to preliminary no- 
tice of injury. Glynn v. Niagara 
Falls, supra. (3) Where, in repair- 
ing a highway, water was diverted so 
that it ran through and gathered up 
sand which it deposited on private 
land, the landowner’s action for 
damages is not within a statute re- 
quiring notice of claim for injury 
due to a municipality’s neglect to 
keep a highway in repair. Ormsby 
v. Mulmur Tp., 36 Ont. L. 566, 10 
OntWN 133, 81 DomLR 76. (4) 
Other cases construing statutes re- 
lating to nonrepair of highways. 
Aldis v. Chatham, 28 Ont, 525 (stat- 
ute held applicable to all cases of 
nonrepair, and not restricted to fail- 
ure to remove snow or ice); Crysler 
v. Sarnia Tp., 15 Ont. 180; Garner y, 
Gosfield. North, 16 OntWN 209. 

68. Nichols v. Minneapolis, 30 
Minn, 545, 16 NW 410. 

69. See cases infra note 70. 

70, Megins v. Duluth, 97 Minn, 28, 
106-NW 89; Kelly v. Butte, 44 Mont, 
115, 119 P 171 [overr Butte Mach. Co. 
v. Butte, 43 Mont. 351, 116 P 357]. 
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der the street itself defective,”1 as in the case of 
injuries to~property from an overflow of water or 
deposit of débris from an insufficient or obstructed 
Moreover, it has been held that, even in 
the case of personal injury, the statute applies only 
to the condition ot a street as a place of travel, and 
does not cover injury to a municipal employee."* 
Nor does such a statute apply to injury from a 
defect in a viaduct belonging to the municipality, 
but located outside of its boundaries." j 
Statutory requirements that claims for personal 
injuries shall be presented or notice of intention 
to sue be given before suit’? have been held ap- 
plicable to an action for such injuries even when 
the defect causing the injury constitutes a nui- 


drain.”? 


sance.*® But they do not apply 


of action is in fact for injury to real property 
resulting from a nuisance,” although where, in 
addition to the allegation for injury to property by 
a nuisance, it is alleged that plaintiff was made 
sick and suffered mental pain and anguish because 
of the nuisance, a elaim for personal injuries is 
made and the statutory statement must be filed.’® 
‘On the other hand it has been held that since the 
statute does not include injury to property, failure 


71. Minn.—Moran y. St. Paul, 54 
Minn, 279, 56 NW 80; Pye v. Man- 
kato, 38 Minn. 536, 38 NW 621. 


Mont.—Kelly v. Butte, 44 Mont. 
Lib, loa Tas 
Nebr.—Randall v. Chadron, 112 


Nebr. 120, 198 NW 1020; Muffley v. 
re Edward, 110 Nebr. 572, 194 NW 
461. 

N. D.—Persons v. Valley City, 26 
ni Ds 342, 144 NW 675, LRA1916D 

79. 

Tenn.—McCarty v. Mountain View, 
136 Tenn. 133, 188 SW_595. 

{a] Ilustration.—Where plaintiff 
sued defendant city for flooding his 
mine, by reason of a defective plan 
adopted for the construction of a 


sewer, the cause of the injury _was 
not a ‘defect,’ within Rev. Codes 
§ 3289, providing that notice of 


elaim for injuries must be given be- 
fore the city shall be liable for dam- 
ages for any defect in a_ bridge, 
street, public work, ete. Kelly v. 
Butte, 44 Mont, 115, 119 P 171. 

{b] frespass to real property is 
not within the statute. . Persons v. 
Valley City, 26 N. D. 342, 144 NW 
1675, LRA1916D 1079. 

{[c] Injury to abutting property 
by construction of street grade is not 
an injury requiring notice. Gaustad 
vy. Enderlin, 23 N. D. 526, 1837 NW 
613. 

72. French Lick v. Teaford, 78 
Ind. A. 609. 131 NE 86; McCarty v. 
Mountain View, 136 Tenn. 133, 188 
Sw 595. 

73. See infra § 1959. 

74. Roy wv. Kansas City, 
A. 332, 224 SW 132. 

75. . See statutory provisions; 
cases infra this note; and notes 76— 
83. 

[a] Notice of intention to sue.— 
LL. (1886) ec 572 § 1, providing that no 
action, against a city having fifty 
thousand inhabitants, for personal 
injuries shall be maintained unless 
notice of intention to sue shall have 
been filed within six months after 
accrual with the corporation counsel 
or other proper law officer, has been 
held to apply to such actions against 
the city of Brooklyn, although the 
words “mayor, aldermen and com- 
monalty’’ as used in the statute 
form no part of the corporate title 
of that city. Merz v. Brooklyn, 11 
NYS 778 [aff 128 N. Y. 617 mem, 28 
NE 253 mem]. 

{b] In Ontario (1) Consol. Mun. 
Act (1892) § 581 subs 1, as amended 
by 57 Vict. c 50 § 18, and 59 Vict. ec 51 
§ 20, applies to all cases of non- 
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when the cause 
injuries.°* 


repair of highways. Aldis v. Chat- 
ham, 28 Ont. 525. (2) But this stat- 
ute applies only to actions brought 
against such corporations singly and 
not to actions brought against two 
or more municipal corporations 
jointly. lLeizert v. Matilda, 29 Ont. 
98. 


Personal injuries resulting in death 
see Death § 45. 

76. Kelly v. New York, 19 Misc. 
257, 44 NYS 217 (personal injuries 
caused by the fall of a tree because 
of its rottenness and decay, although 
the tree is also claimed to have been 
a nuisance). 

77. Birmingham y. Ingram, 20 Ala, 
A. 444, 108 S 595. 

[a] Tlustration. — A complaint, 
averring that plaintiff's residence 
was, by the nuisance complained of, 


rendered less pleasant and habitable 
as a place of residence for plaintiff 
injuries to the realty, thus dispensing 
with the necessity of complying with 
statement of claims for personal in- 
juries with the city clerk within a 
gram, 20 Ala, A. 444, 103 S595 
[certiorari den 212 Ala. 552, 103 S 
Injuries from defective streets or 
sidewalks see supra this section, , 
07 
AlanyilOsw 92ers ous 
ham, 207 Alay 48, 92 S 898. 
149 N. 
Y. 563, 55 NE 300. 
80. Dallas v. Shows, (Tex. Commn. 
nS aCe fe 
[a] Such provision does not apply 
property resulting from the obstruc- 
tion of a sewer which caused the 
store, or for injuries to plaintiff’s 
automobile which was struck by a 
Pfeiffer, (Tex: Civ. A.) 216 SW 207. 
81. White v. New York, 15 App. 
New York, 15 App. Div. 326, 44 NYS 
st 595, 146 NW 827, AnnCasi916E 
oo. 
189 Ill. A, 534. 
84. U. S.—Hull vy. Richmond, 12 
Ida.—Miller v. Mullan, 17 Ida. 28, 
104 P 660, 19 AnnCas 1107; Giffen vy. 


and his family, asserts a claim for 
Acts (1915) p 298 § 12, as to filing of 
certain time. Birmingham vy, :in- 
5991. 

78. Birmingham v. Prickett, 

Jones v. Birming- 

79, Werner v. Rochester, 
A.) 212 SW 683 [aff (Civ. A.) 172 SW 
where the action is for injury to 
flooding of the basement of plaintiff's 
street sprinkler. San Antonio. v. 
Div. 440, 44 NYS 454;. Kellogg v. 
. 82 Palmer v. Cedar Rapids, 165 

83. Calabrease v. Chicago Heights, 
F. Cas. No. 6,861, 2. Woodb. & M. 337, 
Lewiston, 6 Ida. 231,55 P 545. 


‘‘Debts,’’ ‘‘claims,’’ or ‘‘demands.’’ 
eral rule, charter or statutory provisions requiring 
notice or presentation .of ‘‘debts,’’ ‘‘claims,’’ or 
‘demands,’’ without otherwise specifying their na- 
ture, and especially when aceompanied by a require- 
ment that such claims, ete., be itemized, apply only 
to actions ex contractu, and not to actions for tort ;%+ 
and the same is true in respect of a statute requiring 


1958 


bss 


to give notice of an action for injury both to person 
and property is not ground for nonsuit.7° A charter 
provision that before the municipality shall be 
liable for ‘‘damages of any kind’’ the 
jured’’ or some one in his behalf shall give written 
notice has been construed as applying only to per- 
sonal injuries, and not to injuries to property.*° 
A cause of action for loss of services of claimant’s 
wife or child by reason of personal injuries has 
been held within the statutory requirement,®! espe- 
cially where the statute requires notice in actions 
‘‘founded on injury to the person.’’®? 
authorities have held that a statute requiring notice 
by a person who is about to sue-for personal in- 
juries does not apply to an action by a father for 
loss of services of his minor son who sustained the 


‘‘person in- 


But other 


As a gen- 


Mich.—Hunter v. Ithaca, 135 Mich. 
281, 97 NW 712; Pollard v. Cadillac, 
133 Mich. 503, 95 NW 5386; Snyder 
v. Albion, 113 Mich. 275, 71 NW 475; 
Mackie v. West Bay City, 106 Mich. 
242, 64 NW 25; Lay v. Adrian, 75 
Mich. 438, 42 NW 95 {dist Davidson 
v. Muskegon, 111 Mich. 454, 69 NW 
670 (where charter provided for 
presentation of “all claim for dam- 
ages’), and Springer v. Detroit, 102 
Mich. 300, 60 NW 688 (where the 
statute referred to an “unliquidated” 
demand or claim) ]. 

Mo.—Evans v. Joplin, 84 Mo. A. 


ae Cropper v. Mexico, 62 Mo. A. 


Mont.—Dawes y. Great Falls, 31 
Mont. 9, 77 P 309. 

Nebr.—Bayard v. Franklin, 87 
Nebr. 57, 127 NW 113 <€Comp. -St. 


[1909] ¢ 14 art 1 § 80, relating to the 
presentation of claims against cities 
and villages, was not modified or 
repealed by L. [1885] ee 15, 16); 
Chadron v. Glover, 43 Nebr. 732, 62 
NW 62; Nance v. Falls City, 16 Nebr. 
85, 20 NW 109; Crete v. Childs, 11 
ecanan 9 NW: 55. 

. Y.—Calvin vy. Brooklyn, 119 N, 
Y. 630, 23 NE 741; Harrigan v. 
Brooklyn, 119 N. Y. 156, 23 NE 741; 


Pomfrey v. Saratoga Springs, 104 
Ni YY.) 459, 1) NEY 433) Brugso vs 
Buffalo, 90 N. Y. 679; Howell v. 


Buffalo, 15 N. Y. 512; Quinn v. New 
York, 68 App. Div. 175, 74 NYS 89: 
McClure v. Niagara County, 50 
Barb. 594, 33 HowPr 202 [app dism 
3 Abb. Dec. 88, 4 Transcr, A, 275, 4 
AbbPrNS 202]; McDonough v, New 
York, 15 Misc. 593, 37 NYS 1: Sher- 
man_v. Oneonta, 21 NYS 137 [aff 142 
N. Y. 6837 mem, 37 NE 566 mem]; 
Merz v. Brooklyn, 11. NYS 778 Laff 
128 N. Y. 617 mem, 28 NE 253 mem]; 
Denair v. Brooklyn, 5 NYS. 835: 
Cavan v. Brooklyn, 5 NYS 758 {aff 3 
NYS 21, and aff 119 N. Y. 630 mem]. 

N. C.—Sugg v. Greenville; 169 N. 
C. 606, 86 SE 695; Sheldon v. Ashe- 


ville, 119 N. ©. ‘606, 25° St ; 

Frisby v. Marshall, 119 N. Cc. 0 

26 SE 251; Shields’ v. Durham, 118 

N., C.) 450, 24 oSR 794)" 3866 LEA, 
Or.—Sheridan y. Sal 

328, 12 P 925. ea ae 
R. I.—Lonsdale Co. vy. Woonsocket, 


25 RL 428. 56 A 448 

. D.—Gellert v. Madison, 21 

978; Stewart v. Rapid City, de) Go 

554, 205 NW 654; Haley, etc., Co. v. 

Huron, 36S. D. 6, 153 Nw 301.’ 
Wash.—Gallamore vy. Olympia, 34 

Wash. 379, 75 P 978; Sutton v. Sno- 


: Pw ee ee Re EG. tn etn op a es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 1958-1961] 


presentation of ‘‘accounts’’ against the munici- 
pality.*®> But a requirement referring to ‘‘any claim 
or demand of whatsoever nature’’ has been held to 
apply to claims in tort as well as in contract.® 
it has been held in some jurisdictions that the words 
**all demands’’ are applicable to torts,8? and that 
a provision that ‘‘no claim’’ shall be sued on until 
a statement thereof is filed relates to demands aris- 
ing ex delicto as well as ex contractu.®® 

[§ 1959] bb. Injuries to Municipal Employees.*® 
Where the statute requires notice or presentation 
of claims in the ease of personal ihjuries,®® it has 
been held in some jurisdictions that injuries to mu- 
But in other ju- 
risdictions a like statute has been held not appli- 
So it has been held that 
statutes which require notice or presentation where 
the injury arises from defects in streets®® apply 
only to the condition of the street as a place of 
travel,°* and do not include injuries to municipal 
employees through failure to provide them with a 
In such eases the reason for 


nicipal employees are included.®! 


cable in such eases.°? 


safe place to work.®® 


homish, 11 Wash. 24, 39 P 2738; 48 

AmSR 847. 

Wis.—J. F. Rappel Co. v, Manito- 
woe 182° OWis.. -b4i, 195..NW.,,399'; 
Sommers v. Marschfield, 90 Wis. 59, 
62 NW 937; Barrett v. Hammond, 87 
Wis. 654, 58 NW 1053; Vogel v. An- 
tigo,. 81 Wis. 642, 51 NW 1008; Jung 
v. Stevens Point, 74 Wis. 547, 43 
NW 513; Spearbracker v. Larrabee, 
64 Wis. 573, 25 NW 555; Bradley v. 
Eau Claire, 56 Wis. 168, 14 NW 10; 
Kelley v. Madison, 43 Wis. 638, 28 
AmR 576. 

[a] Thus a statute requiring an 
itemized statement of a claim against 
a village, duly verified by claimant’s 
oath, to be presented to the village 
‘authorities before suit commenced, 
does not apply to a claim for an in- 
jury because of a defective sidewalk 
or street. Miller v. Mullan, 17 Ida. 
28, 104 P 660, 19 AnnCas 1107. 

[b] The word “claims,” as used in 
a statute requiring claims to be pre- 
sented to the city council for allow- 
ance before suit, applies only to 
claims arising on contracts, not for 
personal injury caused by the negli- 
gence of a city. Bayard v. Frank- 
lin, 87 Nebr. 57, 127 NW 113; But- 
terfield v. Beaver City, 84 Nebr. 417, 
121 NW. 592; Nicholson v. South 
Omaha, 77 Nebr. 710, 110 NW _ 558; 
Nance v. Falls City, 16 Nebr. 85, 20 
NW _ 109. 

{c] The words “any demand or 
claim” do not apply to injuries to 
property from the flooding of prem- 
ises through the clogging of a sewer, 
Pollard v. Cadillac, 133 Mich. 503, 95 
NW 536. 

Notice as condition 
action ex contractu see 
44 C, J. 

85. Haley, etce., Co. v. Huron, 36 
S. D: 6,-153 NW, 891. 

86. O’Donnell v. New London, 113 
292). 89 NW. .bL1;e McCue Fy. 
Waupun, 96 Wis. 625, 71 NW 1054; 
Van Frachen v. Ft. Howard, 88 Wis. 
570, 60 NW 1062. To same effect 
Pulitzer v. New York, 48 App. Div. 
6, 62 NYS 587 (“for any cause what- 
ever’’). 

87. Adams v. Modesto, 6 Cal. Un- 
rep. Cas. 486, 61 P 957. 

88. Birmingham v. Prickett, 207 
Ala. 79, 92 S 7; Barrett v. Mobile, 
129 Ala. 179,'30 S 36, 87 AmSR 54. 

89. Notice of injury: . 

To employee of individual or private 
corporation see Master and Serv- 
ant §§ 1143-1150. , 

Under workmen’s compensation acts 
see Workmen’s Compensation Acts 


precedent to 
infra XXI in 


102. 
90. See statutory provisions; and 
' cases’ supra § 1958. 
91. ae Te v. Chicago, 249 Ill. 596, 
94 NE 976; Cawthorn v. Houston, 
(Tex. Commn. A.) 231 SW 701 [rev 
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So 
servant.?7 


way.! 


Claim.+ 


meh grounds (Civ. A.) 213 SW 


92. Wolpers v. Spokane, 66 Wash. 
633, 120-P..1135- + 

93. See supra § 1958. 

94. See cases infra notes 95-97. 

95. Quackenbush v. Slayton, 120 
Minn, 373, 139 NW 716; Gaughan v. 
St. Paul, 119 Minn. 63, 137 NW 199; 
Pesek v. New Prague, 97 Minn. 171, 
106 NW 3805; Kelly v. Faribault, 95 
Minn. 293, 104 NW 231; -McIntee v. 
Middletown, 80 App. Div. 434, 81 
NYS 124; Giuricevic v. Tacoma, 57 
Wash. 329, 106 P 908, 28 LRANS 433. 

[a] MTDlustrations.—(1) Such stat- 
utes do not include injury to a work- 
man from the caving in of a sewer 
trench, although such trench is in 
the street (McIntee v. Middletown, 
80 App. Div. 484, 81 NYS 124), (2) 
nor injury to a workman, employed 
in grading a street, by the fall of an 
electric light pole (Giuricevic v. 
Tacoma, 57 Wash. 329, 106 P 9.08, 28 
LRANS 533). 

96. See supra § 1956; and cases 
infra note 97. 

97. Kelly v. Faribault, 95 Minn. 
293, 104-NW 2381; Giuricevic v. Ta- 
coma, 57 Wash. 329, 106 P 908, 28 
LRANS 533. 

98. See supra § 1958. 

99. Leahan v. Cochran, 178 Mass. 
566, 60 NE 382, 86 AmSR 506, 53 
LRA 891; Holmes v. Drew, 151 Mass. 


578, 25 NE 22; Williams v. Sager, 
165 Mich. 6385, 131 NW 103; Rider 
v. Mt. Vernon, 87 Hun 27, 33 NYS 
745. 

{a] Paving contractors through 


whose negligent failure to guard or 
light an excavation the injury oc- 
curred need not be given the notice 
under a charter requirement of no- 
tice to a city. Williams v. Sager, 
165 Mich. 6385, 131 NW 103. 

1. Stevenson v. Joy, 152 Mass, 45, 
25 NE 78; Fisher vy. Cushing, 134 
Mass. 374. 

2. See statutory provisions. 

3. See cases infra this note. 

[a] Injuries from snow or ice.— 
(1) In Massachusetts notice of per- 
sonal injuries from snow or ice is a 
condition precedent to action against 
the person sought to be charged. 
Miller v. Rosenthal, (Mass.) 155 NE 
3; Rankin v. Wordell, etc., Co., 254 
Mass. 109, 149 NE 609; Bychower 
v. United Cigar Stores Co., 253 
Mass. 542, 149 NE 411; Wilkey v. 
Cetlin, 252 Mass. 152, 147 NE 555, 
Haverty v. Ernst, 232 Mass. 5438, 122 
NE 727; Stefani v. Freshman, 232 
Mass. 854, 122 NE 298; Erickson v. 
Buckley, 230 Mass. 467, 120 NE 126; 
O'Neil v. Squire, 280 Mass. 294, 119 
NE 797; Merrill v. Paige, 229 Mass. 
511, 118 NE 862; Tobin v. Taintor, 
229 Mass. 174, 118 NE 247; Sweet v. 
Pecker, 228 Mass. 286, 111 NE 908; 
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requiring notice, namely, to enable the municipal- 
ity to protect itself against spurious and fraudu- 
lent claims,°® is absent, since a municipality must 
be presumed to have notice of an injury to. its 


[§ 1960] cc. Notice to Abutters or Persons Caus- 
ing Injury. Statutes requiring notice to the mu- 
nicipality as a condition precedent to an action for 
negligence in respect of streets®® do not by impli- 
cation require such notice to abutters or other per- 
sons causing the defect or obstruction, as a condition 
precedent to a suit against them.%? 
requirement of notice to the persons obliged by law 
to keep a street in repair necessitate notice to an 
individual, sued for causing a defect in the high- 
But where notice to an abutter or person 
causing the defect is required by statute,? compli- 
ance with the statute is a condition precedent to 
the maintenance of an action.’ 

[§ 1961] (2) Who May Give Notice or Present 
The notice or claim may be given or pre- 
sented by an. agent or representative of the person 


Nor will a 


Sullivan v. Wilson, 213 Mass. 342, 
100 NE 539; Marston vy. Phipps, 209 
Mass. 552, 95 NE 954; Baird v. Bap- 
tist Soc., 208 Mass. 29, 94 NE 296. 
(2) The statute applies to personal 
injuries caused by the fall of snow 
or ice from the roof of defendant’s 
building. Baird v. Baptist Soc., su- 
pra. (3) Notice of injuries on a side- 
walk from accumulation of snow and 
ice, given to the beneficiary instead 
of to defendant trustee holding legal 
title to the property, and received 
by him within thirty days, was a 
compliance with St. (1908) e 305, 
as amended by St. (1913) ec 324, 
where the mistake was made in good 
faith, and did not unreasonably de- 
lay the owner from receiving actual 
notice within the statutory period. 
Haverty v. Ernst, 232 Mass. 548, 122 
NE 727. (4) Notice by mail to the 
person obliged to keep premises in 
repair is sufficient. Tobin y. Taintor, 
229 Mass. 174, 118 NE 247. (5) 
Leaving notice with occupant of 
abutting premises, or, if none, postr- 
ing in conspicuous place, is compli- 
ance with statute. Tobin, v. Taintor, 
supra. (6) Posting the notice on 
the premises is not leaving it with 
the occupant, and is insufficient, be- 
ing allowed only in case there is no 
occupant, when only one of the four 
flats is unoccupied. * Sullivan v. Wil- 
son, 213 Mass. 342, 100 NE 539. 
(7) Notice directed to building own- 
ers, Sseasonably served on them, and 
a copy of that notice, not naming or 
describing the tenant, inclosed in an 
envelope having the tenant’s name 
thereon and delivered to his clerk, 
is insufficient. Bychower vy. United 
Cigar Stores Co., 25% Mass. 542, 149 
NE 411. (8) Where both owner and 
lessee of the building are made de- 
fendants, a proper notice addressed 
to and delivered to the owner is not 
notice to the _ lessee. Sweet v. 
Pecker, 223 Mass. 286, 111 NE 908. 
(9) A conversation between plaintiff 
and defendant’s treasurer and gen- 
eral manager, descriptive of the acci- 
dent, and a memorandum then made 
by defendant’s bookkeeper, together 
with subsequent statements in writ- 
ing showing an account of it pre- 
pared by a person sent by the man- 
ager, although signed by plaintiff, 
are insufficient to show compliance 
with the statute. Rankin v. Wor- 
dell, etc., Co., 254 Mass. 109, 149 NE 
609. (10) A notice of injury to a 
married woman given by her attor- 
neys in her behalf is not sufficient 
notice as to the husband suing for 
loss of his wife’s services. Brick- 
son v. Buckley, 230 Mass. 467, 120 
NE 126. ; 
4 Cross references: : 
Necessity of notice or claim by in- 
fant see infra § 1979; 
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injured,® but it should appear in whose behalf the 
claim is made. A guardian of the person injured 
may give the required notice where such person, 
because of his mental or physical incapacity, is un- 
able to give or procure it to be given within the 


required time.” 
Married women. 


from her husband.§ 


quired to be filed.?° 


Signature to notice or claim see in- 
fra § 1962. 
Wea ey verify claim see infra § 


5. Huntsville v. Phillips, 191 Ala. 
524, 67 S 664; Harris v. Newbury, 128 
Mass. 321; Ayer v. Somersworth, 66 
N. H. 476, 30 A 1119. 

[a] A father may give notice for 
his minor child when the statute pro- 
vides that the notice may be given 
by the person injured or by any 
other person “in his behalf.” Tay- 
lor v. Woburn, 130 Mass. 494. 

[b] The mother of an infant plain- 
tiff who has no guardian may pre- 
sent the claim. Huntsville v. Phil- 
lips, 191 Ala. 524, 67. S 664. 

6. See infra § 1962. 

7 Detroit v. Blanchfield, 
(2d) 18; Stoliker v. Boston, 204 
522, 90 NE 927. 


a IB ad he 


8. Horton v. Seattle, 53 Wash. 316, | 


TOMS Pe 109n. 

9. Davis v. Seattle, 37 Wash. 223, 
79 P 784. 

10. Blackwell v. Seattle, 97 Wash. 
679, 167 P 53. 

ll. Seattle v. Lloyd’s Plate Glass 
Ins. Co., 253 Fed. 321, 165 CCA 103. 

12. Donovan v. Oswego, 
Div. 5359, 590 IN MS) 759¢ 

Infancy as excuse for failure to 
file notice or claim see infra § 1979. 

13. 


45. A 

Petition in action as sufficient no- 
tice see infra § 1963. 

Question for court or jury see in- 
fra § 2055. 

14. See statutory provisions, 

15. Ala.—Bland v. Mobile, 142 Ala. 
142, 37 S 843. 

Ga.—Bostwick v. Griffin, 141 Ga. 
120, 80 SE 657; Sirmans v. Ray City, 
382 Ga. A. 430, 124 SE 60; Lewis v. 
ee 2! Gass At Soe 121 SB 


Ill.—Graham v. Rockford, 238 Ill. 
214, 87 NE 361 [aff 142 Ill. A. 306]; 
Pickens v. Kankakee, 200 Ill. A, 547; 
McComb v. Chicago, 183 Ill. A, 243, 
248 [quot Cyc]; Reichert v. Chicago, 
169 Ill, A. 493; Lueas v. Pontiac, 142 


Tl, A. 470. 
Ind.—Rushville v. Morrow, 54 Ind. 
Ay \)385 101) NES 6569.) Blair) voeUe't, 


Wayne, 51 Ind. A. 652, 98 NE 736. 
Iowa.—Sollenberger v. Lineville, 
141 Iowa 208, 119 NW 618, 18 Ann 
Cas 991; Bauer v. Dubuque, 122 Iowa 
500, 98 NW 355. 
Kan.—Mowery v. Kansas City, 115 


Kan; 61,222 PP 126:> McHenry -v. 
Kansas City, 101 Kan: .180,)° 165 > P 
664; Ottawa v. Black, 10 Kan, A. 


439, 61 P 985. 

Me.—Cowan v. Bucksport, 98 Me. 
305, 56 A 901. 

Mass.—Rankin v. Wordell, etc., Co., 
254 Mass. 109, 149 ‘NE 609; Bychower 
v. United Cigar Stores Co., 253 Mass. 
542, 149 NE 411; Dalton v. Salem, 
139 Mass. 91, 28 NE 576; Miles v. 
Lynn, 130 Mass. 398; Kenady vy. Law- 
rence, 128 Mass, 318. 

Mich.—Brown v. Owosso, 126 Mich. 


A claim for personal injuries 
presented by a married woman in her own name 
is sufficient where she is living separate and apart 
So a claim for personal in- 
juries presented by a married woman in her own 
name on behalf of the community is sufficient to 
enable her husband and herself jointly to prosecute 
the action,® especially where the husband is with- 
out the state when the injury occurs, and does not 
return until after the time when the claim is re- 


lv. 


Mass. | 


In actions for death see Death | 
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occurred.1! 


for damages.’” 


eral. 


nicipality.*® 


[§§ 1961-1962 


Subrogee. An insurance company which has be- 
come subrogated to a claim for iajury to property 
by payment to the owner under the policy may 
properly file a claim in its own name against the 
municipality: through whose negligence the injury 


An infant injured by the negligence of the mu- 
nicipality may make a valid statement of his claim 


[§ 1962] (3) Form and Sufficiency1*—(a) In Gen- 
Statutory requirements* as to the form and 
contents of thé prescribed notice or statement of 
claim must be substantially complied with in order 
that such statement or notice may be valid as a 
condition precedent to an action against the mu- 
Such statutory requirements being for 


the benefit of the municipality, in order to put its 


91, 85 NW 256. 

Mo.—Ogle v. Kansas City, (A.) 
242 SW 115 [cit Cyc]; Reid v. Kan- 
sas City, 195 Mo. A. 457, 192, SW 
1047; Lyons v. St. Joseph, 112 Mo. 
A, 681, 87 SW 588. 

N. Y.—Sheehy v. New York, 160 
N. Y. 139, 54 NE 749; Gold v. Kings- 
ton, 210 App. Div. 523, 206 NYS 735; 
Van den Bergh v. New York, 208 
App.” Div. 72,2 203. NYS W27; 7 aut- 
man v. New York, 157 App. Div. 219, 
141 NYS 1042; De Vore v. ‘Auburn, 
64 App. Div. 84, 71 NYS 747; Walsh 
v. Buffalo, 92 Hun 438, 36 NYS 997; 
Paddock v. Syracuse, 61 Hun 8, 15 
NYS 387; Kennedy v. New York, 18 
Misc. 308, 41 NYS 1077 [aff 34 App. 
Sle 3b 4 NYS § 2614" Denar iv. 
Brooklyn, 5 NYS 835. 

Utah.—Moran vy. Salt Lake City, 53 
Utah 40 te ooeetOas 

Wash.—Western Wall Board Co. v. 
Seattle, 118 Wash. 340, 203 P 944; 
Hanan v. Wenatchee, 117 Wash. 279, 


'201 P 5; Benson v. Hoquiam, 67 
Wash. 90, 121 P 58. q 
Wis.—Hogan v. Beloit, 175 Wis. 


| 199, 184 NW. 687; Hutchinson y. Osh- 
' kosh, 
42 App. | 
e Bex3 th. 


151 Wis. 573, 1389 NW 446. 


N. B.—Christie v. Portland, 29 N. 


Ont.—McQuillan v. St. Mary’s, 31 
Ont, 401. 

Que.—Strathcona F. 
Sorel, 24 RevdeJur 609. ¥ : 

[a] Residence of claimant (1) is 
essential under some statutes. Swen- 
son v. Aurora, 196 Ill. A, 83; John- 
son 'v.., Troy, (24° App. Div. (602.0748 
NYS 998; Neely v. Seattle, 109 Wash. 


THs. COs Ve 


266, 186 P 880; Connor v. Seattle, 
76 Wash. 87); 135 P 617; Kincaid 
Via Seattle (4. WAS. oi Gilisy aoa ae 
504 [reh den 75 Wash. 617, 1385 P 
820]; Benson v. Hoquiam, 67 Wash. 
90, 121 P 58; Collins v. Spokane, 64 
Wash. 153, 116 P 668, 35 LRANS 


840; Strathcona F. Ins. Co. v. Sorel, 
24 RevdeJur 609. (2) The provision 
is inapplicable to corporations, which 
have no actual residence in the sense 
that an individual has. Western 
Wall Board Co. v. Seattle, 118 Wash. 
840, 203 P 944. (8) The provision 
applies only to claims prescribed and 
filed in compliance with valid char- 
ter provisions, and it does not ex- 
tend the requirement of notice where 
a charter does not require notice. 
Wolpers v. Spokane, 66 Wash. 638, 
120 P 118. (4) An action for com- 
pensation for property taken for pub- 
lic use, under Const. art 1 § 16, is 
not a claim “sounding in tort,” within 
Remington & B. Code § 7995, re- 
quiring that such claims against 
cities of the first class, when re- 
quired to be filed, shall state the 
residence of claimant. Kincaid v. 
Seattle, 74 Wash. 617, 134 P 504 
[reh den 75 Wash. 617,.1384 P 820]. 
(5) A notice which incorrectly states 
the residence of claimant is fatally 
defective, in that it fails to give the 
municipal corporation correct infor- 
mation on which it may ascertain 


the extent and nature of the injury 
sustained. Swenson vy. Aurora, 196 
Ill. A. 83. (6) A notice which gave 
the residence of claimant at the time 
of the filing of the claim, but did 
not give her residence for the pre- 
ceding six months, was insuflicient, 
and claimant could not recover for 
her injury, under. Remington Code 
(1915) §§ 7995, 7997. Barton y. Seat- 
tle, 114 Wash. 331, 194 P 961: °C) 
Under the charter of the city of 
Troy (LL. [L892] c26207 tie LOk.8- 29), 
the claim must state claimant’s resi- 
dence by street and number; and he 
is not excused from stating the 
Street upon which his residence is lo- 
cated by reason of the fact that the 
house being unnumbered it is im- 
possible to state the street number, 
and in such case a statement which 
gives a claimant’s residence as the 
city of Troy merely is fatally defec- 
tive. Johnson v. Troy, 24 App. Diy, 
602, 48 NYS 998. (8) Statements 
held sufficient. Titus v. Montesano, 
106 Wash. 608, 181 P 48; Richard- 
son v. Seattle, 97 Wash. 521, 166 P 
1131 (statute requiring statement 
of. claimant’s residence for six 
months immediately prior to filing 
of claim is sufficiently complied with 
by statement that claimant has lived 
at certain address “during the past 
year’); Powelson vy. Seattle, 87 Wash, 
617, 152 P 329; Maggs v. Seattle, 86 
Wash. 427, 150 P 612; Wagner v. 
Seattle, 84 Wash. 275, 146 P 621, 
AnnCasl1916E 720 (designating claim- 
ant’s street number as ‘218,’ instead 
of 208”); Bane v. Seattle, 80 Wash. 
141, 141 P 339 (claim not defective 
for failing to state that claimant’s 
residence was such city, it giving 
the number of the street where plain- 
tiff resided, and the jurat being en- 
titled in the name of the county in 
which the city was situated); Decker 
v. Seattle, 80 Wash. 137, 141 P 338 
(giving claimant’s residence at the 
date of verification, three days be- 
fore the filing, and not at the date 
of the filing). 

[b] Name and address of attend- 
ing physician (1) are required by some 
statutes. Graham vy. Rockford, 238 
Ill, 214, 87 NE 361; Pickens v. Kan- 
kakee, 200 Ill. A, 547; Swenson y. 
Aurora, 196 Ill. A. 83; Maxey v, Hast 
St... Louis, 1585 TlsscAw 62:7 Colle tive 
Hast St. Louis, 158 Ill. A. 494. ° (2) 
Where notice of claim for injuries 
from a defective walk named plain- 
tiff’s attending physician, it is not 
defective for failing to mention an- 
other physician, called by plaintiff 
after the accident, but who did not 
treat her for the injury. Graham v. 
Rockford, 238 Ill. 214, 87 NE 361 [aff 
142 Ill, A. 306]. (3) The statute 
was not intended as a requirement 
to give the city the names of all 
the physicians who might testify. 
If the name and address of. the phy- 
sicilan who treated the person in- 
jured are given, the statute is com- 
plied with, and other physicians will 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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officers in possession of the facts upon which the 
claim for damages is predicated, 
where the injuries are alleged to have occurred in 
order that they may investigate them and adjust 
the claim without the expense of litigation,'® a rea- 
sonable or substantial compliance with the terms 
of the statute is all that is required;’ and where 
an effort to comply with such requirements has been 


made and the notice, statement, 


be permitted to testify. Maxey v. 
East St. Louis, supra; Cole v. East 
St. Louis, supra. (4) The notice is 
sufficient although it does not con- 
tain the address of the attending phy- 
sician, where such physician also 
holds the position of city physician 
and there is no other physician of 
the same name in the city. Pickens 
v. Kankakee, 200 Ill. A, 547. 

{c] Names of persons present at 
accident (1) must be given under 
some statutes, and their omission 
renders the notice fatally defective. 
Gold y. Kingston, 210 App. Div. 523, 
206. NYS .735.. (2) A provision re- 
quiring names of witnesses to be 
furnished to the common council 
within a stated time imposes no duty 
to produce such witnesses before the 
council. Monje v. Grand Rapids, 122 
Mich. 645, 81 NW. 574. 

{d] In North Dakota the statute 
requires claims against cities for 
damages from obstructed condition 
of a street to be filed in the office 
of the city auditor, signed and prop- 
erly verified by claimant. describing 
the time, place, cause, and extent of 
the injury and the amount of dam- 
ages claimed therefor. Another sec- 
‘tion of the statute provides that no 
action can be brought against a city 
for such injury unless it appears 
that the claim for which the action 
was brought was filed as provided 
for with an abstract of the facts out 
of which the cause of action arose, 
duly verified by claimant. It was 
held that it is not necessary that 
two papers be filed, each verified by 
claimant, one the claim for which 
the action is brought and an ab- 
stract of the facts out of which the 
action arises, and the other a sepa- 
rate abstract of the facts; but the 
information required by both sections 
may be contained in one paper. Wells 
v. Lisbon, 21 N. D. 34, 128 NW 308. 

16. See supra § 1956; and cases 
infra notes. 18—21. 

“17. See cases infra note 18. 

18. U. S.—Seattle v. Lloyd’s Plate 
Glass Ins. Co., 253 Fed. 321, 165 CCA 
103 (Washington statute). 

Ala.—Bessemer v. Barnett, 212 Ala. 
202, 102 S 23; Bessemer v. Pope, 212 
Ala. 16, 101.S 648; Grambs v. Bir- 
mingham, 202 Ala. 490, 80 S 874; 
Birmingham y. McKinnon, 200 Ala. 
111, 75 S 487. 

Colo.—Denver v. Perkins, 50 Colo. 
159,*°114 P 1484;-Denver-v. Brad- 
bury, 19 Colo. A, 441, 75 P 1077. 
‘ Conn.—Judd vy. New Britain, 81 
Conn. 300, 70 A 1028. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133; Scearce 
v. Gainesville, 33 Ga. A. 411, 126 SH 
883; Sirmans v. Ray City, 32 Ga. A. 
430, 124 SE 60; Lewis v. Moultrie, 
27 Ga. A. 757, 121 SH 843; Greens- 
boro v. Robinson, 19 Ga. A. 199, 91 
SE 244; Sandersville v. Stanley, 10 
Ga. A. 360, 73 SE 535; Kennedy v. 
Savannah, 8 Ga, A. 98, 68 SE 652; 
Smith v. Elberton, 5 Ga. A. 286, 63 
SE 48. f 

Tll.—McComb v. Chicago, 263 Il. 
510, 105 NE 294; Pittsburg, etc., R. 
Co. v. Chicago, 242 Ill. 178, 89 NE 
1022, 134 AmSR 316, 44 LRANS 
358 [aff 144 Ill. A. 293]; Brenner v. 
Chicago, 182 Ill. A. 348; Reichert 
vy. Chicago, 169 Ill. A. 493. _ 

Ind.—East Chicago v. Gilbert, 59 
Ind. A. 613, 108 NE 29, 109 NE 404. 

Towa.—Ray v. Council Bluffs, 193 
Iowa 620, 187 NW 447; Harrison v. 
Albia, 144 Iowa _ 132, | 
Sollenbarger v. Lineville, 141 Iowa 


122 NW 816;. 
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when reasonably 
and the place 


nicipality.2* In 


or presentation 


2038, 119 NW 618, 18 AnnCas 991. 

Kan.—Burroughs v. Lawrence, 116 
Kan, 578, 227 P 328: Cook v. Topeka, 
75 Kan. 534, 90 P 244. 

Me.—Spear v. Westbrook, 104 Me. 
496, 72 A 3811, 20 LRANS 804. 

Mass.—Burke y. Lynn, 219 Mass. 
802, 106 NE 995. 

Mich.—Gable y. Detroit, 226 Mich. 
261, 197 NW 369; Pearll v. Bay City, 
174 Mich. 643, 140 NW 
v. St. Clair, 173 Mich. 631, 139 NW 
10387; Knudsen y. Muskegon, 158 Mich. 
185, 122 NW 519; Hawley v. Sara- 
mac, 157 Mich. 70, 121 NW _ 303;- 
Boughner v. Bay City, 156 Mich. 193, 
120 NW 597; Davis v. Adrian, 147 
Mich. 300, 110 NW 1084; Nestle v. 
Flint, 141 Mich. 153, 104 NW _ 406; 
Hunter v. Ithaca, 135 Mich. 281, 97 
NW 712; Brown vy. Owosso, 126 Mich. 
91, «85 NiW © 256: 

Minn.—Boyd y. Duluth, 164 Minn. 
19, 63, 204 NW 562; eber v.-Min- 
neapolis, 132 Minn. 170, 156 NW 287; 
Ljungberg v. North Mankato, 87 
Minn. 484, 92 NW 401. 

Mo.—Johnston y. Kansas City, 211 
Mo. A. 262, 248 SW 265; Ogle v. 
Kansas City, (A.) 242 SW 115 [cit 
Cyc]; Beane v. St. Joseph, 211 Mo. 
A. 200, 240 SW 840; Snickles v. St. 
Joseph, 139 Mo. A. 187, 122 SW 1122; 


liberality,” 


Lyons v. St. Joseph, 112 Mo. A. 
681, 87 SW 588. 
Nebr.—Carson v. Hastings, 81 


Nebr. 681, 116 NW 673. 

N. Y.—Rogers v. Port Chester, 234 
N: ¥ru182;, 1387 (NH 19); Sweeney vy. 
New York, 225 N. Y. 271, 122 NE 
243; Weisman v. New York, 219 
N. Y. 178, 114 NE 70, AnnCas1918BH 
1023; Higgins v. Albany, 198 N. Y. 
540, 92 NE 1086; Winter v. Ntagara 
Falls, 190 N.Y. 198); 82) NE. 1102, 
123 AmSR 540, 13 AnnCas 486; Sheehy 
v. New York, 160 N. Y. 139, 54 NE 
749; Weinstein v. New York, 156 
App. Div. 541, 141 NYS 372; Murphy 


v. Seneca Falls, 57 App. Div. 438, 
67 NYS 1013. 

N. C.—Graham v. Charlotte, 186 
N. Cc. 649, 120 SE 466. 

N. D.—Wells v. Lisbon, 21 N. D. 


34, 128 NW 308; Coleman vy. Fargo, 
8 N. D. 69, 76 NW 1051. 

R. I.—Comery v. White, 40 R. IL. 
21, 99 A’ 756. 

Ss. D.—wWalters v. Carthage, 36 S. 
D. 11, 153 NW 881. 

Va.—Bowles v. Richmond, 129 SE 
489. 

Wash.—Melovitch v. Tacoma, 135 
Wash. 533, 288 P 563; Barton v. Seat- 
tle, 114 Wash. 331, 194 P 961; Titus 
v. Montesano, 106 Wash. 608, 181 
P 48; Walters v. Seattle, 97 Wash. 
657, 167 P 124; Murray v. Seattle, 
96 Wash. 646, 165 P 895; Maggs v. 
Seattle, 86 Wash. 427, 150 P 612; 
Wagner v. Seattle, 84 Wash. 275, 
146 P 621, AnnCas1916H 720; Owen 
v. Seattle, 64 Wash. 10, 116 P 261; 
Jones v. Seattle, 51 Wash. 245, 98 
P 748; Hase v. Seattle, 51 Wash. 174, 
98 P 370, 20 LRANS 938; -Born v. 


Spokane, 27 Wash. 719, 68 P 386. 

Man.—Mitchell v. Winnipeg, 17 
Man. 166; Iveson v, Winnipeg, 16 
Man. 


Ont.—Pipher v. Whitechurch Tp., 
39 Ont. L. 244, 12 OntWN 87, 84 Dom 
LR 702; McQuillan vy. St. Mary’s, 31 


Ont. 401; Hutchison vy. Toronto, 16 
OntWN 372. 

Que.—Palmorino v. Montreal, 63 
Que. . Super. 248,..31 RevdeJur 217; 


Gaudreau v. Beauport, 54 Que. Super. 
23; Potter v. St. Lambert, 21- Que. 
Pr. 60 frev..17 Que. Pr. 295]. 

“The provision, is not so rigid as 


[43 C.J.] 1193 


construed is such as to accomplish 


the object of the statute, it should be regarded as 
sufficient,'® although it does not state the facts with 
that degree of fullness and accuracy required in a 
pleading’® or indictment,?° and it need not state 
sufficient facts to show the liability of the mu- 


accordance with these principles 


such notice or presentation is to be construed with 
although express provisions of the stat- 


to be beyond a construction, which 
admits of a substantial compliance 
with its requirement.” Winter v. 
Niagara Falls, 190 N. Y. 198, 203, 
82 NE 1101, 128 AmSR 540, 18 Ann 
Cas 486. 7 

{a] Technical accuracy is not es- 
sential. Birmingham v. Mauzey, 214 
Ala. 476, 108 S 382; Bessemer v. Bar- 
nett, 212 Ala. 202, 102 S 28; Grambs 
v. Birmingham, 202 Ala. 490, 80 § 
874; McKinnon y. Birmingham, 196 
Ala. 56, 71 S 4638; Scearce v. Gaines- 
ville, 33 Ga. A. 411, 126 SE 883; Ray 
v. Council Bluffs, 193 Iowa 620, 187 
NW 447; Buchmeier vy. Davenport, 
138 Iowa. 623, 116 NW 695; Warren 
v. Bonner Springs, 115 Kan. 429, 224 
192 447; Brown v. Owosso, 126 Mich, 
91, 85 NW 256; Boyd v. Duluth, 
164 Minn. 19, 68, 204 NW 562; Ackeret 


v. Minneapolis, 129 Minn, 190, 151 

NW 976, LRA1915D 111 1 

1916H 897. ieee 
[b] Notices held sufficient.—(1) 


Service on a municipal corporation 
of a verbatim copy of a petition 
which an injured person intends to 
file in a suit against it, which states 
the time, place, and extent of the 
injuries, accompanied by a letter 
from plaintiff's attorneys to the clerk 
of the municipal corporation recit- 
ing the name of the case, and stating 
that “we inclose herewith claim in 
the above-stated matter as required 
by law,” is a_ sufficient presentation 
of the claim for adjustment. Lewis 
v. Moultrie, 27 Ga. A. 757, 121 SE 


843. (2) Other notices held suffi- 
cient. Weelch* (V9 Chicaizo,. 323) nll. 
498, 154 NE 226 [aff 2380 Tl. A. 
520]; Schweer vy. .Chicago Heights 
168 Ill. A. 52; Pittsburgh, etc. R’ 
Co. v. Chicago, 144 Ill. A. 293 [aft 
242 Til. 178, 89,.NE) 1022) 134 AmSR 


316, 44 LRANS 8587 (injury b : 
Valparaiso v. ines 75 ia a ean 
131, NE 237; Ray v. Council Bluffs’ 
193 Towa 620, 187 NW 447; Carson 
v., Hastings, 81.Nebr. 681, 116 NW 
673 (notice of injury also contain- 
i ae for damages). 
ence supplementa: 
see infra § 1966. Hyg? smotice 
19. © Conn.—Judd_ v. 
Pee at ee, 70 A 1028. 
a.—Kennedy y. Savannah 
A. 98, 68 SE 652; Smith vy, aeibenioe 
5 Ga, A. 286, 63 SE 48. : 
erie ee v. Chicago, 169 Tl, 


New Britain, 


sigh, 85, 122 NW Suga sO 18 
ing ating. 260, Tog new teas 
A. 200,240 SW 840; Lyons v. St. 
ir gerry Man 
Kan. 429, 224 -P' 447. o 


21. Joseph, 169 Mo, 


Oe eoe NW 294. 
nd.—French Lick v. Allen, 6 
A. 649, 115 NE 79, 114 NE 35° Back 
Chicago v, Gilbert, 59 Ind. A. 613. 108 
NE 29, 109 NE 404. ‘ 
Iowa.—Ray v. Council Bluffs, 193 
Iowa 620, 187 NW 447; Blackmore vy. 
Council Bluffs, -189 Iowa 157, 176 
NW 369; Buchmeier v. Davenport, 138 
Iowa 623, 116 NW 695; Schnee y. 
meee 122 Iowa 459, 98 NW 
Me.—Spencer v. Kingsbury, 120 Me, 
174, -118 A $3. 2 ‘ 


Mich.—Pearll v.. Bay ~ City, 174 
| Mich. 643, 140 NW 9388; Hayes v. 
St. Clair, 173 Mich. 631, 139: NW 


1194 [48 C.J.) 


ute cannot be ignored;?* and enough should appear 
in the notice or presentation to show that it is in- 
tended as a basis of a claim against defendant mu- 
A single notice will serve for any 
number of actions which may be instituted for the 


nicipality.** 


same injury.”° 


Showing by or in whose behalf given. The notice 
or statement should show that it is given by or 
in behalf of the person who brings the suit,’® but 
the notice need not affirm in terms that it is so 
given if the fact reasonably appears.*’ Thus a no- 
tice given by a wife which brings home to the mu- 
nieipality knowledge that the injured person is a 
married woman whose husband may suffer conse- 
quential damage arising from her injury is sufficient. 
to enable the husband to maintain an action.”® 


1037; Tattan v. Detroit, 128 Mich. 
650, 87 NW 894. 
Minn.—Hampton v., Duluth, 140 


Minn. 303, 168 NW 20; Olcott v. St. 
Paul, 91 Minn. 207,.97 NW 879, 

Mo.—Johnston v. Kansas City, 211 
Moy) Al 262, 248 Siw: 265;“Ogle -v. 
Kansas City, (A.) 242 SW 115 [cit 
Cyc]; Reid v. Kansas City, 195 Mo. 
A. 457, 462, 192 SW 1047 [cit Cyc]; 
Snowden :v. St. Joseph, 163 Mo. A. 
667, 147 SW 492; Lyons v. St. Jo- 
seph, 112 Mo. A. 681, 87 SW 588. 

Nebr.—Lincoln v,. Pirner, 59 Nebr. 
634, 81 NW 846. 

; R. I.—Comery v. White, 40 R. I. 

21, -99).A 756; 

-  Va.—Bowles v. Richmond, 129 SH 
489. 

Wash.—Melovitch v. Tacoma, 135 
Wash. 533, 238 P 563; Barton v. 
Seattle, 114 Wash. 331, 194 P 961; 
Titus v. Montesano, 106 Wash. 608, 
181 P 43; Hase v. Seattle, 51 Wash. 
174, 98 P 370, 20 LRANS 938. 

Man.—Iveson v. Winnipeg, 16 Man. 
352. 

And see cases supra notes 20, 21. 

23. Ill.—Reichert v. Chicago, 169 
Th A. 4938. 

JIowa.—Blackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 369. 

Mich.—Tattan y. Detroit, 128 Mich. 

Wik 


650,.87 NW 894. 

Minn.—Hampton Duluth, 140 
Minn. 308, 168 NW 20. 

Mo.—Lyons v. St. Joseph, 112 Mo. 
A. 681, 87 SW 588. 

Mont.—Berry v. Helena, 56 Mont. 
ae 182, P > 117. 


. ¥.—Lautman v. New York, 157 
App. Div. 219, 141 NYS 1042. 


24. Driscoll v. Fall River, 163 
Mass. 105, 39 NE 1003; Mooney v. 
Salem, 130 Mass. 402; McNulty v. 


Cambridge, 130 Mass. 275; McKeague 
v. Green Bay, 106 Wis. 577, 82 NW 
708. 

[a] Unless it appears to have 
been made with the intention of giv- 
ing notice, no statement of facts of 
the injuries or accident can be re- 
garded as notice under the statute. 
Miles v. Lynn, 130 Mass. 398; Mc- 
Nulty v. Cambridge, 130 Mass. 275; 
Kenady v. Lawrence, 128 Mass. 318. 

25. Pardey v. Mechanicsville, 112 
Towa 68, 83 NW 828; McDonald v. 
Ashland, 78 Wis. 251, 47 NW 434. 

26. Ala.—Birmingham v. Chest- 
nutt, 161 Ala. 253, 49 S 813. 

Me.—Huntington v. Calais, 105 Me. 
144, 73 A 829; Keller v. Winslow, 
84 Me. 147, 24 A 796; Hubbard v. 
Fayette, 70 Me. 121. 

Mass.—Merrill v. Paige, 229 Mass. 
511, 118 NE 862; Driscoll v. Fall 
River, 163 Mass. 105, 39 NE 1008; 
Roach v. Somerville, 131 Mass. 189; 
McNulty v. Cambridge, 130 Mass. 275; 
Mitchell v. Worcester, 129 Mass. 525. 

Mont.—McEnaney v. Butte, 43 
Mont. 526. 117 P 893. 

Nebr.—Wright v. Omaha, 78 Nebr. 
124, 110 NW 754. : 

N. Y.—Seliger v. New York, 88 
NYS 1003. 

Wis.—McKeague v. Green Bay, 106 
Wis. 577, 82 NW 708. 
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the other hand it has been held that a notice of 
injury to a woman which stated that she would 
claim satisfaction, but did not show that she was 
a married woman whose husband had sustained dam- 
age for which he was intending to prosecute, was 


insufficient to enable the husband to sue for loss 


On 


[a] Notice held insufficient.—Un- 
der a statute requiring plaintiff to 
file notice of claim with the comp- 
trollers, and notice of intention to 
sue with the corporation counsel, a 
parent in an action for injury to his 
infant son cannot rely on notice filed 
on behalf of the son. Seliger v. New 
York, 88 NYS 1003. ‘ 

{b] Notice given in a casual con- 
versation with a police officer by an 
attending physician of the person in- 
jured, but not at his request nor on 
his behalf, is not sufficient. Roach 
v. Somerville, 131 Mass. 189. 

Who may give notice or present 
claim see supra § 1961. é 

27. Merrill v. Paige, 229 Mass. 
511, 118 NE 862 (letter from hus- 
band whose wife was injured on icy 
sidewalk, to abutting owner, inform- 
ing him that wife had suffered in- 
jury from a fall on the walk). 

28. Wright v. Omaha, 78 Nebr. 
124, 110 NW 754. 

29. McKeague v. Green Bay, 106 
Wis. 577, 82 NW 708 [overr Reed v. 
Madison, 83 -Wis. 171, 53 NW _ 547, 
17 LRA 733 (where a father sued for 
injury to his child and no notice was 
served for or on behalf of the child, 
but the court held that the statute 
had been sufficiently complied with) ]. 

30. Sprague v. Astoria, 100 Or. 
298, 195. P 789. 

fa] Tlustration.—A verified state- 
ment or affidavit of claim made by 
claimant-is sufficient although it re- 
cites: “She fell a distanee of from 
12 to 15 feet,” instead ‘of “I) fell,” 
ete. Sprague v. Astoria, 100 Or. 298, 
195) 924892 

31. Ga.—Lewis v. Moultrie, 31. Ga. 
A. 712, 121 SE 843. 

Ind.—Rushville v. Morrow, 54 Ind. 
A, 588, 101 NE 659. \ 

Iowa.—Blackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 369; Sollen- 
barger v. Lineville, 141 Iowa 203, 119 
NW 618, 18 AnnCas 991. 

Mass.—Stoliker v. Boston, 204 
Mass. 522, 90 NE 927; Dalton v. Sa- 
lem, 139 Mass, 91, 28 NE 576; Kenady 
v. Lawrence, 128 Mass. 318. 

Mo.—Costello v. Kansas City, 280 
Mo. 576, 219 SW 386. 

N. Y.—Rogers v. Port Chester, 234 
N. Y. 182, 1837 NE 19; Sweeney v. 
New York, 225 N. Y. 271, 122 NE 243; 
Merwin v. Utica, 172 App. Div. 51, 
158 NYS 257; De Vore v. Auburn, 
64 App. Div. 84, 71 NYS 747; Foley 
v. New York, 1 App. Div. 586, 37 
NYS 465; Stedman v. Rome, 88 Hun 
279, 34 NYS. 737;: Cross''v.. Elmira, 
86 Hun 467, 33 NYS 947; Jones 
y.* Albany, 62: Hun '’358) 17 -NYS 


232. 
Ss. D.—Inlagen vy. Gary, 34 S. D. 
Nashville, 134 


198, 147 NW 965. 

Tenn.—White  v. 

ae 688, 185 SW 721, AnnCasi917 
Wash.—Cole vy. Seattle, 64 Wash. 

1,,116 P 257, 34 LRANS 1166, Ann 

Cas1913A 344. 


Man.—Mitchell v. Winnipeg, 17 
Man. 166. 
Ont.—Pipher v. Whitechurch Tp., 


of her services.?° 
the accident, speaks of claimant in the third per- 
son is sufficient.*° 
Writing and signature. 
statement should be in writing,*! and signed by the 
person injured or by some person by him duly au- 
thorized,®? although it has been held that the ab- 
sence of a signature will not invalidate the notice 
where it conveys the required information, so that 
the authorities are not prejudiced by the omission,3* 


A notice which, in describing 


Ordinarily the notice or 


39 Ont. L. 244, 12 OntWN 87, 34 
ee ae 
ue.—Strathcona F. Ins. Co. 4 
Sorel, 24 RevdeJur 609. nrapota.t 
[a] Written notice is implied 


where a statute requires a noti (6) 
be filed. Norton vy. New Yorke is 
eee 303, 38 NYS 90. | : 

A letter (1) sent to the prope 
person, and containing the Agee tet 
ments required by statute, is a suffi- 
cient written notice. Rushville v. 
Morrow, 54 Ind. A. 538, 101 NE 659 
(holding Jetter insufficient because 
not containing statutory requisites) ; 
Maloney y. Cohasset, 234 Mass. 284’ 
125 NE 568; Merrill v. Paige, 229. 
Mass. 411, 118 NE 862 (etter to 
owner of property abutting on street 
where injury occurred); Inlagen y. 
Gary, 34S. D. 198, 147 NW 965: 
Mitchell v. Winnipeg, 17 Man. 166: 
Pipher v. Whitechurch Tp., 39 Ont.- 
L. 244, 12 OntWN~ 87, 34 DomLR 
702. (2) But an unverified letter 
is insufficient where the statute re- 
quires a sworn claim. Cole v. Seat- 
tle, 64 Wash. 1, 116 P 257. 34 LRANS 
1166, AnnCas1913A 344. ’' 


32. I1l1.—Schweer i 
Heights, 168 Ill. A. 52. pea 
Ind.—Huntingburg vy. Hocker, 176 


Ind. A. 435, 130 NE 814. 


Iowa.—Blackmore v. Co i 
189 Iowa 157, 176 NW 369. Rote 


Mass.—Stoliker v. Bost 
Mass. 522, 90 NE 927; Dalton 
Salem, 189 Mass.'.91, 28 NE 576. ~~ 
Minn.—Terryll : ri : 
Minn. 519, 84 Nw ae eee hi 


Mont.—Pullen 
4612 Dit v. Butte, 45 Mont. 
. I.—Pepper v. Lee, 114 A 10 
Wis.—McDonald v. A's 3 Wi 
251, dt Nee Ashland, 78 Wis, 
|S Spnearr eide v. Brandon, 15 Man. 
[a] Initials.—A notice 
ment of claim signed by biaintineeicn 
initials of her husband’s name _ in- 


stead of her own ij i i 
Aélent: Terryil S prima facie suf- 


Minn, 519, 84 Nw RS aea yc #1 
[b] Signature by husband ana. 


wife.—A notice signed b inti 
and her husband is valid, 26 eaten 
WIN ene oe The Si eS, is mere sur- 
L re. cDonal é 
pista ie 47 NW 434." uaa 2 
ec] Signing by attorney | 
—Schweer vy, Chicago Teighro Tes 
TAD MALS bi ohe Huntingburg y, Hocker 
76 Ind. A. 435, 130 NE 814; Pullen 
v. Butte, 45 Mont. 46, 121° p 878; 
McEnaney vy. Butte, 43 Mont. 526; 
117 P 893. See Teegarden vy. Cale. 
donia, 50 Wis. 292, 6 NW 875 (where 
a.notice was held to be sufficient if 
presented by the person injured, al- 


eee signed by his attorneys, who 


Sve ae describe themselves as — 
[d] Notice by next friend signed 


in his name by attorney is suffici 

Pepper wv. see, GRAT-) 444 A ios 
33. Sollenbarger v. Lineville, 141 

ee RAS abalis) paid is 18 AnnCas 
4 eeley v. apleton, 

582, 117 NW 981. R nea ae 


$e 
. Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 1962-1964] 


or where the statute does not require a signature.*4 
So it has been held that a notice of injury to a 
married woman signed by the husband in his own 
name was sufficient, although it did not state that 
it was signed in behalf of the wife.*® 

Address. If the notice is served upon the proper 
officer*® and contains the required information,** it 
is immaterial to whom it is addressed.** 

Notice may consist of two or more papers prop- 
erly connected.®® So, in a suit by a husband for 
loss of his wife’s services, caused by personal in- 
jury to her, plaintiff’s notice and the notice served 
by his wife at the same time may be read as one 
in determining the sufficiency of plaintiff’s notice.*° 

Surplusage does not invalidate the notice*! where 
it has not misled the municipality to its prejudice.” 

General and special statutes. Where a notice is 
given in the manner prescribed by a general stat- 
ute, claimant need not, in addition thereto, present 
his claim to the municipal authorities as prescribed 
by a special charter as a condition precedent to 
a suit on the claim.** 

Retroactive operation of statute. A statute re- 
quiring certain things to be stated in the notice 
does not operate retroactively.‘ 

[§ 1963] (b) Commencement of Action as Notice. 
Under some statutes it has been held that the com- 
mencement of an action within the time designated 
in the statute for giving notice or presenting a 
claim constitutes a sufficient notice or presentation,*® 
especially where the complaint contains all the ele- 
ments of the notice required. by statute.*® Under 
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Sweeney v. New York, 225 N.|§ 204, in force at the time of a side- 


’ 
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this rule a summons served within the designated 
time requiring defendant to answer the petition is 
sufficient notice where such petition is on file,*” but 
where an amended petition is filed, the original pe- 
tition is no longer a part of the record and cannot 
take the place of the notice required by statute,** 
unless introduced in evidence so that the court may 
determine whether or not it contains the statutory 
requirements.*® Nor is an unsworn petition equiva- 
lent to notice where the statute requires notice of 
claims to be verified.°° But under other statutes it 
is held that since the notice or presentation of claim 
is a condition precedent to an action, the com- 
mencement of the action is not the equivalent of 
such notice or presentation.®* 
’ New action after dismissal; pleadings as notice. 
An unnotified action, brought within the time re- 
quired for notice, and voluntarily dismissed, may, 
by its pleadings, operate as a notice for a new ac- 
tion brought in'due time,®* although there 1s au- 
thority. to the contrary.°+ But this rule. does not 
apply where the summons and complaint in the 
original action were not served on the officials whom 
the statute designates as the persons to whom no-_ 
tices of claims shall be given.°® 
[§ 1964] (c) Time, Place, Cause, and Nature of 
Injury—aa. In General. The statutes®® usually re- 
quire the notice or statement to set forth the time,°* 
place,®® cause,®? and nature®® of the injuries ‘sus- 
tained, and unless these requirements are stated 
the notice is insufficient.*t The notice should be 
sufficiently specific in these respects to give the 


52. Forbes v. Suffield, 81 Conn. 
274, 70 A1028; Erford v. Peoria, 229 


34. 
Woe 271, - 122° NB -2438: 

$5. Merrill v. Paige, 229 Mass, 511, 
118 NE 862; Hudkins v. Martin, 7 


Tenn. Civ. A. 547. 
Who may give notice see supra 


S50 S61. 
See infra § 1974. 

27. See cases infra this section; 
and §§ 1964-1969. 

u8. Biackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 369; Gable 
v. Detroit, 226 Mich. 261, 197 NW 
369; Missano v. New York, 160 N. 
Y. 123, 54 NE 744. 

[a] Notice need not be addressed 
to municipality.—Blackmore v. Coun- 
cil Bluffs, 189 Iowa 157, 176 NW 369 
{cit Klingman v. Madison County, 
161 Iowa 422, 143 NW 426 (action 
against county) ]. ‘ 

39. Pearll v. Bay City, 174 Mich. 
643, 140 NW 938; Costello vy. Kan- 
sas City, 280 Mo. 576, 219 SW 386; 
Sweeney v. New York, 225 N. Y. 271, 
122 NE 248; Walsh v. Buffalo, 92 
Hun 438, 36 NYS 997. 

[a] For example, where a notice 
of an intention to sue is accompanied 
with a copy of the statement of the 
claim filed, the two papers should 
be read together to make a complete 
notice. Walsh vy. Buffalo, 92 Hun 
438, 36 NYS 997. 

40. Boyd v. Duluth, 164 Minn. 19, 
63, 204 NW 562. 

41. Ala.—Bland v. Mobile, 142 
Ala. 142,437 S. 8438. 

Iowa.—McCartney v. Washington, 
124 Iowa 382, 100 NW 80. 

Kan.—Burroughs v. Lawrence, 116 
Kan. 578, 227 P 328. 

Mich.—Johnson v. Bay City, 164 
Mich. 251, 129 NW 29, AnnCasi1912B 
866. 

Mont.—Irving Vv. 
Mont. 44, 149 P 488. 

Wis.—McDonald_ v. 
Wis. 251, 47 NW 434. 

42. Jacobsen v. Omaha, 
56, 118 NW 792. j 

43. McFarland v. Muscatine, 98 
Iowa 199, 67 NW 233. : 

44. Boughner v. Bay City, 156 
Mich. 193, 120 NW 597. : 

{a] Illustration.—Bay City Char- 
ter (Loc, Acts [1903] p 729 No, 514) 


Stevensville, 51 
Ashland, 78 
80 Nebr. 


walk accident, provided that a negli- 
gence claim for damages against the 
city should be presented to the, coun- 
cil within a certain time, but did not 
require the notice to state the nature 
of the claim or state in detail the 
amount of the items thereof, but ten 
days after the injury the section was 
amended (Loc. Acts [1907] p 862 No. 
636) to provide certain additional 
requisites of such a claim, and it 
was held that the amendatory act did 
not apply to past transactions. 
Boughner v. Bay City, 156 Mich. 193, 
120 NW 597. 

Retroactive operation as to neces- 
sity of notice see supra § 1957. 

45. Perrine v. Southern Bitulithic 
Co., 190 Ala. 96, 66 S 705; Athens v. 
Miller, 190 Ala. 82, 66 S 702; Ander- 
son v. Birmingham, 177 Ala. 302, 58 
S 256; Hall v. Shenandoah, 167 Iowa 
735, 149 NW 881; Sachs v. Sioux City, 
109 Iowa 224, 80 NW 336; McFarland 
v. Muscatine, 98 Iowa 199, 67 NW 
233; Wolf v. Kansas City, 296 Mo. 95, 
246 SW 2386; Hunt v. St. Louis, 278 
Mo, 213, 211 SW 673; Morrill v. Kan- 
sas City, (Mo. A.) 179 SW 759. 

46, Canon City «ive, .Cox,\/55. .Golo, 
264, 183 P 1040; Hunt v. St. Louis, 
28 Mo, 3213, 211 SW 678s Shuff ‘v. 
Kansas City, (Mo. A.) 282 SW i128; 
Church v. Kansas City, (Mo, A.) 280 
SW 1053; Johnson v. Kansas City, 
(Mo. A.) 272 SW 703; Johnston v. 
Kansas City, 211 Mo. A. 262, 243 SW 
265; Morrill v. Kansas City, (Mo. 
ADS SW 17598 

Curing defects in notice by plead- 
ings see infra § 1966. : 

47. Costello v. Kansas City, 280 
Mo. 576, 219 SW 3:86; Hunt v. St. 
Louis, 278 Mo. 213, 211:SW 673. 

48. Shuff v. Kansas City, (Mo. A.) 
257 SW 844, 

Amendment of pleading as aban- 
donment of original pleading gener- 
ally see Pleading [31 Cyc 465]. 


49. Shuff v. Kansas City supra 
note 48. 
50. Jacobs v. St. Joseph, 127 Mo. 


A, 669, 106 SW 1072. 
Verification generally see infra § 
1972. 


51. See supra § 1956. 


Til. 546, 82 NE 374; Curry v. Buffalo, 
135. N.) ¥,. 366, 32 NE 80;,Cotriss  v. 
Medina, 139 App. Div. 872, 124 NYS 
507 [aff 206 N. Y. 713 mem, 99 NE 
1105 mem]; Simmons vy. Brooklyn, 1 
App. Div. 630, 36 NYS 1133; Dawson 
v. Troy, 49. Hun 322, 2 NYS 1837; 
Bauer y. Buffalo, 18 NYS 672; Mears 
v. Spokane, 22 Wash. 323, 60 P 1127. 
Contra Duff v. New York, 60 N. Y. 
Super. 29, 15 NYS 863; Meyer v. New 
York, 14 Daly 395, 12 NYSt 674. : 
“Such a construction of the act 
would in a great measure defeat the 
purpose of this law. If a party hav- 
ing a claim. for personal injury may 
wait until the six months have about 
expired and then sue without giving 
any notice, the law might as well be 
repealed. Statutes of this character 
are mandatory, and the giving of the 
notice is a condition precedent to the 
right to bring such suit, and the 
giving of the notice must be averred 
and proved by the plaintiff to avoid 
a dismissal of his suit.” Erford v. 
Peoria, 229 Ill. 546, 553, 82 NH 374. 
5S. Canon City v. Cox, 55. Colo. 
264, 133 P 1040; Pardey v. Mechanics- 
ville, 112 Iowa 68, 83 NW 828. 


54. Dawson v. Troy, 49 Hun 322, 
QU NYS 13%. 
55. Blair v. Ft. Wayne, ‘51 Ind. A. 


652, 98 NE 736. : 
Persons to whom notice must be 
given see infra § 1974. 


56. See statutory provisions. 
57. See infra § 1965. 
58. See infra § 1966. 
59. See infra § 1967. 
60. See infra § 1968. 


61. Ala.—Brannon y. Birmingham, 
177 Ala; 419, 59) S63. 

Ga.—Sirmans v. Ray City, 32 Ga. 
A. 430, 124 SE 60. - 

ane er eee v. Aurora, 196 Ill. 


Iowa.—Daniels v. Iowa City, 188 
Iowa 1012, 177 NW 42. 

Kan.—Warren y. Bonner Springs, 
115 Kan. 429, 224 P 447, 


Mass.—Delamaine v. Revere, 229° 
Mass, 408, 118 NE 660. : 
Mo.—Shuff v. Kansas City, (A.)- 


1257 SW 844; Reid v. Kansas City, 195 
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municipal authorities information which will enable 
them to investigate and determine for themselves 
whether or not the claim is well founded;*? but 
reasonable and substantial accuracy is all that is 
required.®? 

[§ 1965] bb. Time. Unless the statute so requires, 
the date of the injury need not be given in the no- 
tice,** and if an incorrect date is given it will not 
invalidate the notice if the municipality is not mis- 
led to its prejudice.*® But where the statute re- 
quires the time of the injury to-be stated,®® the 
notice should state the time with such substantial 
accuracy as to inform and aid the municipal au- 
thorities in investigating the claim.®’ It is sufficient 
Mo. A. 457, 192 SW 1047; Snowden v. 
St. Joseph, 163 Mo. A. 667, 147 SW 492. 

N. Y.—Rogers v. Port Chester, 234 
N. Y. 182, 137 NE 19. 

100 Or. 


Or.—Sprague y. Astoria, 
298, 195 P 789. 


plaintiff’s automobil 


ing’’). 
63. 


Te v. Felding, 285]LRA1915D 1111, 
Que.—Strathcona F,. Ins. Co. v. 


Sorel, 24 RevdeJur 609. 

62. Conn.—Judd v. New Britain, 
81 Conn. 300, 70 A 1028. 

Ga.—Albany v. Simon, (A.) 136 SE 
abe Sandersville v. Stanley, 10 Ga. 

. 360, 73 SE 535. 

Tll.— Pittsburg, etce., R. Co. v. Chi- 
cago, 242 Ill. 178, 89 NE 1022, 134 
AmSR 316, 44 LRANS 358 [aff 144 
Ill. A. 293]. 


64. 
352, 362; Killeleagh 
Ont, L. 35, 11 OntW 
457. 

“Tf the notice is 


on Cumberland St. North this morn- 


Warren v. Bonner Springs, 115 
Kan. 429, 224 P 447; 
neapolis, 129 Minn. 190, 151 NW 976, 
AnnCasl1916E 897; 
Inlagen v. Gary, 34 S. D, 198, 147 NW 
965. 


Iveson v. Winnipeg, 


disclose a substantial claim or cause 
of action on the part of the person 
complaining, the officers of the mu- 
nicipality could then make their in- 


a 
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to state the day on which the injury oceurred, with- 


out naming the hour,®® unless the particular hour is 
in some way material,®® or is required by statute." 
The year must be stated, unless that is apparent 
from the notice construed as a whole and aided by 
the calendar.?2 But an obvious mistake in speci- 
fying the year is immaterial where the date in- 
tended may be determined with reasonable cer- 
tainty.7 A considerable variation between the time 
stated and the actual time of the injury invali- 
dates the notice,“* even though the municipality 
was not misled thereby.7* But a slight variation is 
immaterial.7° A mistake of three days or over has 


e by car No. 46 N. H.—Sherry v. Rochester, 62 N. 
H. 346. 

Vt.—Holeomb vy. Danby, 51 Vt. 428. 

[a] Naming the day sufficiently 
describes the time of the accident, in 
the absence of evidence that any- 
thing depended upon the nature of 
the defect, or upon the particular 
hour of the accident. Donnelly v. 
Fall River, 132 Mass. 299. 

[b] Statement held sufficient.—A 
statement that the injury occurred 
“on, to-wit, May 20, 1914’ is a claim 
for damages suffered on that date, 
and complies with a statute requir- 
ing a statement of ‘‘the date and 
time” of the injury. Birmingham y. 


Ackeret v. Min- 


16 Man. 
v. Brantford, 38 
N 81, 32 DomLR 


exact enough to 


Ind.—Valparaiso v. Kinney, 75 Ind. 


McKinnon, 200 Ala. 111, 75 S 487. a 
1 


vestigation as to the validity of the 69. Donnelly v. Fall River, 


claim, and could as easily ascertain 
the date by enquiry as they could 
any other material circumstance,” 
{veson v. Winnipeg, supra. 

65. Murray v. Seattle, 96 Wash. 
646, 165 P 895. 

' 66. See statutory provisions. 

67. Ala.—Birmingham v. McKin- 
non, 200 Ala. 111, 75 S 487, 

Conn.—Gardner v. New London, 63 
Conn. 267, 28 A 42; Shaw v. Water- 
bury, 46 Conn, 263. 

Ill.—Ouimette v. Chicago, 242 Ill. 
501, 90 NE 300; Swenson vy. Aurora, 
196 Ill. A. 83; Schoeler v. Rockford, 
160 Ill, A. 217. 

Ind.—Ft. Wayne v. Bender, 57 Ind, 
A. 689, 105 NH 949. 

Iowa.—Daniels v. Iowa City, 188 
Iowa 1012, 177 NW 42. 

Kan.—McHenry v. Kansas City, 101 
Kan. 180, 165 P 664. 

Mich.—Wilton v. Flint, 128 Mich. 
156, 87 NW 86. 

Mo.—Boyd v. Kansas City, 291 Mo. 
633, 237. SW 1001; Reid v. Kansas 
City, 195 Mo, A. 457, 192 SW 1047. 

N. Y.—Rogers v. Port Chester, 234 
N, Yords2;" 137sNeE 19; Purdy’ view. 
York, 193 N. Y. 521, 86 NE 560; For- 
seyth v. Oswego, 107 App. Div. 187, 95 
NYS 33; Freligh v. Saugerties, 70 


A. 660, 131 NE 237. 
Iowa.—Blackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 369; Harrison 
v. Albia, 144 Iowa 132, 122 NW 816. 
Kan.—Holmes v. Kansas City, 101 
Kan, 785, 168 P 1110. 
Mass.—Merrill v. Paige, 229 Mass. 
511,°118 NE’ 862. & - 
Mich.—Oesterreich v.=.Detroit, 137 
Mich. 415, 100 NW 593. 
Minn.—Ackeret v. Minneapolis, 129 
Minn. 190, 151 NW 976, LRA1915D 
1111, AnnCas1916E 897; Larkin v. 
eae abons, 112 Minn. 311, 127 NW 


Mo.—Johnston v. Kansas City, 211 
Mo. A. 262, 248 SW 265. 

N. Y.—Stedman v. Rome, 88 Hun 
279, 34 NYS 737. 

Utah.—Connor v. Salt Lake City, 
28 Utah 248, 78 P -479. 

Wis.—J. F. Rappel Co. v. Manito- 
woc, 182 Wis. 141, 195 NW 399. 

Ont.—Kuusisto v. Port Arthur, 37 
Ont. L. 146, 10 OntWN 258, 31 Dom 
LR 670, 20 CanCrCas 335. j 

And see supra § 1956. 

[a] “If the notice or statement is 
specific as to the time, place, and 
nature of the injury it is sufficient, 
although it alleges more than one 


Mass. 299; Sherry v. Rochester, 62 
N, H. 346. 
70. See statutory provisions. 


[a] In Mllinois (1) the statute re- 
quires the notice to state “about the 
hour” when the injury occurred, and 


failure to comply with such require- 


ment is fatal. Condon vy. Chicago, 
249 Tll. 596, 94 NE 976; Swenson v. 
Aurora, 196 Ill. A. 83; Zycinski v. 
Chicago, 163 Ill..-A. 413. (2) Under 
such statute, if claimant attempts 
to state the hour definitely and states 
it definitely wrong, the notice is in- 
sufficient. Swenson v. Aurora, supra. 

71. Et. Wayne v. Bender, 57 Ind. 
A. 689, 105 NE 949; Luke v. Keokuk, 
(Iowa) 211 NW 583; White v. Stowe, 
54 Vt. 510. 

72. Schmidt v. 
Conn. 551, 103 A 654 

[a] Dlustration.—A notice to a 
town of an injury from a defective 
sidewalk, ‘dated Oct. 2, 1915, stating 
that the injury occurred Tuesday, 
September 28, was sufficiently definite 
as to time, where the calendar 
showed that Sept. 28, 1915 was Tues- 
day, especially where the statute 
provides that inaccuracies which do 
not, and are not intended to, mis- 
lead shall not invalidate the notice. 


Manchester, 92 


defect in the vicinity where the in- 
jury occurred. Bauer v. Dubuque, 
120 Iowa 500, 98 NW 355. 

[b] Notices held sufficient.—San- 
dersville v. Stanley, 10 Ga. A. 360, 73 
SH 56352" Pittsburg.) etc. Ry vCorey, 
Chicago, 242 Ill. 178, 89 NE 1022, 134 
AmSR 316, 44 LRANS 358 [aff 144 
Ill. A. 293]; Valparaiso v. Kinney, 75 
Ind, A. 660, 1381 NE 237; Holmes v. 
Kansas City, 101 Kan. 785,-168 P 
1110; Merrill v. Paige, 229 Mass. 511, 
118 NE 862; Pendergast v. Clinton, 
147 Mass. 402, 18 NE 75; Aston v. 
Newton, 134 Mass. 507, 45 AmSR 347; 
Savory v. Haverhill, 132 Mass. 324; 
Oesterreich v. Detroit, 137 Mich. 415, 
100 NW 598; Maki v. Cloquet, 116 
Minn. 17, 133 NW 80; Larkin v. Min- 
neapolis, 112 Minn. 311, 127 NW 1129; 
Burnette v. St. Joseph, 112 Mo, A. 
668, 87 SW 589; Stedman v. Rome, 88 
Hun 279, 34 NYS 787; Cross v. El- 
mira, 86 Hun 467, 33 NYS 947; Wer- 
ner v. Rochester, 77-Hun 33, 28 NYS 
226 [aff'149 N. Y. 563, 44 NE 300]; 
Connor v. Salt Lake City, 28 Utah 
248, 78 P 479; Kuusisto v. Port 
Arthur, 37 Ont. L. 146, 10 OntWN 
258, 31 DomLR 670, 20 CanCrCas 335 
(claiming damages “for smashing 


Hun 589, 24 NYS 182. 

R. I.—Maloney v. Cook, 21 R. I. 
471, 44 A 692. 

Ont.—O’Connor v. Hamilton, 10 
Ont. L. 529, 6 OntWR 227 [allowing 
app 8 Ont. L. 391, 3 OntWR 918]. 

Que.—Strathcona F. Ins. Co. v. 
Sorel, 24 RevdeJur 609. 

“Tt is one purpose of requiring the 
time to be specified in the notice, that 
the city or town may be enabled to 
produce evidence that the plaintiff 
was not at the place specified at the 
time specified, if such evidence exists, 
as well as to contest existence of the 
defect complained of at the time spe- 
cified.”” Taylor v. Peck, 29 R. I. 481, 
482, 72 A 645. : 

[a] Statement held insufficient.— 
Lucas v. Pontiac, 142 Ill. A. 470 
(‘some time ago’’), 

68. Ala.—McKinnon  v. 
ham, 196 Ala. 56, 71 S 463. 

Conn.—Lilly v. Woodstock, 59 Conn. 
219, 22 A 40. 

Ind.—Ft. Wayne v. Bender, 57 Ind, 
A. 689, 105 NE 949. 

Kan.—McHenry v. Kansas City, 101 
Kan. 180, 165 P 664. 

Mass.—Madden v_ Springfield, 131 
Mass. 441. 


Schmidt v. Manchester, 92 Conn. 551, 
103 A 654. 

73. King v. Spokane, 52 Wash. 601, 
100 P 997. 

[a] MTlustration.—Where a charter 
required a claim for injuries to be 
filed one month after such an injury. 
a claim filed Jan. 25, 1905, by mis- 
take stating the injury to have been 
received Dec. 27, 1905, instead of 1904, 
was sufficient. King v. Spokane, 52 
Wash. 601, 100 P 997. 

74 Shaw v. Waterbury, 46 Conn. 
263 (where the notice stated that 
the injury occurred on April 16, and 
a charge that the notice was suf- 
ficient if the injury occurred at any 
time in April or May was held to be 
error); McHenry vy. Kansas City, 101 
Kan, 180, 165 P 664; Weisman v. New 
York, 219 Nw Yoo278,. aa NB) 7.0. eA 
Cas1918E 1023; Rader v. New York, 
97 Misc. 648, 162 NYS 275. 

75. Gardner v. New London, 63 

- 267, 28 A 42; Ouimette v. Chi- 

242 Ill. 501, 90 NE 300. 
6. Weisman y. New York, 169 
. Div. 558, 155 NYS 418; Kleyle 
v. Oswego, 109 App. Div. 330, 95 
NYS 879; Sullivan v. Syracuse, 77 
Hun 440, 29 NYS 105. 


Birming- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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been held fatal,7? and in some cases a variation | since such a condition of the walk might change 


even of one day has been held to render the notice 
insufficient ;*8 but in other cases a variation of 
one day has been held immaterial’® where it did 


not mislead the municipality.*® 


‘*On or about.’’ A statement that the injury oe- 
curred ‘‘on or about’’ a specified date has been 
held too uncertain to constitute sufficient notice of 
the time of the injury,®! especially where the date 
mentioned is not in fact the true date of the acci- 
On the other hand such designation of 
the time has been held to be a substantial compli- 
ance with the statute where the accident did in 
fact happen on the date specified,** except where 
the injury was due to a fall on an icy sidewalk,** 


dent.®? 


77. Conn.—Gardner v. New Lon- 
don, 63 Conn. 267, 28 A 42 (three 
days). 

Ill—Ouimette v. Chicago,°148 Ill. 
A. 505 [aff 242 Ill. 501, 90 NE 300] 
(one month). 

Ind.—Ft. Wayne v. Bender, 57 Ind. 
A. 689, 105 NE 949 (ten days). 

Kan.—Mowery v. Kansas City, 115 
Kan, 61, 222 P 126 (fifteen days); 
McHenry v. Kansas City, 101 Kan. 
180, 165 P 664 (seven days). 

Mo.—Carter vy. St. Joseph, 152 Mo. 
A, 503, 183 SW 851 (one month). 

N. Y.—Weisman v. New York, 219 


N. Y. 178, 114 NE 70, AnnCas1918E 
1023 (eight days); Rader v. New 
York, 97 Misc. 648, 162 NYS 275 
{ten days). 

Tenn.—Knoxville v. Felding, 285 
SW 47 (ten days). : 

78. Benton v. Montgomery, 200 


Ala. 97, 75 S 473 (statute requiring 
“day and time” to be stated); Taylor 
v. Peck, 29 R. I. 481, 72 A 645. 

79. Murphy v. St. Paul, 130 Minn. 
410, 153 NW 619; Sullivan v. Syra- 
euse, 77 Hun 440, 29 NYS 105. 

80. Kleyle v. Oswego, 109 App. 
Div. 330, 95 NYS 879; McInnes v. 
pee ness by Ont.) L734 2 ‘OntwR 
382. 


81. Reese v. St. Louis, 280 Mo. 
123, 216 SW 315; Hackenyos v. St. 
Louis, (Mo.) 203 SW 986 (per 
Graves, C. J., and Faris and Williams, 
ide) s 

82. Berry v. Helena, 56 Mont. 122, 
182 P 117 (mistake of two days). 

83. Brenner v. Chicago, 182 Il. 
A, 348; Boyd v. Kansas City, 291 Mo. 
633, 237 SW 1001; Comstock v. Schuy- 
lerville, 139 App. Div. 378, 124 NYS 
92; Murphy v. Seneca Falls, 57 App. 
Div. 438, 67 ,NYS 1013 [dist Lee v. 
Greenwich infra note 85]; Connor v. 
Salt Lake City, 28 Utah 248, 78 P 
A79. 

84. Lee v. Greenwich, 48 App. Div. 
391,63 NYS 160. 

85. Lee v. Greenwich, supra, 

fa] Reason for rule.—‘‘The time 
fixed is the month of March. At that 
season of the year, in this climate, 
it may be presumed that the*condi- 
tion of the sidewalks in a country vil- 
lage undergoes frequent changes 
from natural causes, What to-day 
may be a reasonably safe walk for 
pedestrians, may to-morrow be un- 
safe. and so become from no cen- 
surable negligence on the part of 
the village or its servants. ... It 
seems to me that this is not such a 
notice as the law required. ‘On or 
about’ a certain day in such a case 
is altogether too uncertain and in- 
definite. Proof under such notice 
might be given as to the condition 
of the sidewalk on any day within a 
range of many days, and the exact 
date of the accident might be shifted 
to suit the claimant, and to suit the 
record as to the weather and the 
proof as to the condition of the side- 
walk on any particular day within 
that wide range of ‘on or about.” 


Lee v. Grogan wiles 48 App. Div. 391, 
4, 68 NYS 160. 
en Batchelder v. White, 28 R, I. 


465, 466, 68 A 320. 
87. Batchelder v. White, supra. 


at any time.*® 


A notice specifying an impossible date is insufli- 
cient,*® and the defect is not cured by actual knowl- 


edge on the part of the municipal-authorities.** 


Actual notice as: 
pene) defects generally see infra § 

(1970. 

Excusing want of notice see infra § 

OZ es 3 

88. Canter v. St. Joseph, 126 Mo. 
A. 629, 105 SW 1. 

89. See statutory provisions. 

90. Ala.—Brannon vy. Birmingham, 
LUT ATA. 419.0 59 SS 68h 

Conn.—Carstesen vy. Stratford, 67 
Conn, 428, 35 A 276. 

Ill.— Swenson vy, Aurora, 196 Il]. A. 
ee Schoeler vy. Rockford, 160 Ill. A. 
217. 

Ind.—French Lick y. Allen, 63 Ind. 
A. 649, 115 NE 79, 114 NE 35. 

Iowa.—Sollenbarger vy. Lineville, 
141 Iowa 203, 119 NW 618, 18 Ann 
Cas 991. 

Kan.—Haggard v. Arkansas City, 
116) Kant-68i%-229, P70; 


Me.—Rogers v. Shirley, 74 Me. 144. 

Mass.—Maloney v. Cohasset, 234 
Mass, 284, 125 NE 563. 

Mich.—Barribeau v. Detroit, 147 
Mich, 119, 110 NW 512. : 

Minn.—Hampton vy. Duluth, 140 
Minn. 303, 168 NW 20. 

Mo.—Reid v. Kansas City, 195 Mo. 


A; 457, 192 SW +1047; Kruckersv. St. 
Joseph, 195 Mo. A, 101, 190 SW 644. 


Nebr.—Carson v. Hastings, 81 
Nebr. 681, 116 NW 673. 

N. H.—Currier v. Concord, 68 N. H. 
294, 44 A 386. 


Ins.) .€o.. .¥. 


N. Y.—Casey v. New York, 217 N. 
Y. 192, 111 NE 764; Carson v. Dres- 
den, 202 N. Y. 414, 95 NE 803 [rearg 
den 203. N: WY. 553 mem, 96° NH 1111 
mem]; Purdy v..New York, 193 N. 
Y. 521, 86 NE 560; Beyer v.. North 
Tonawanda, 183 N. Y. 338, 76 NE 214; 
Karr v. Alfred, 148 App. Div. 435, 132 
NYS 1088. : 

N. D.—Trost v. Casselton, 8 N. D. 
534, 79 NW 1071. 

R. I.—Foxwell v. Sullivan, 34 R. I. 
538, 84 A 1092. 

Tex.—Hnglish y, Ft. Worth, (Civ. 
Ae) Lb2 1S Wi Lot 

Vt.—Underhill vy. Washington, 46 
Vt. (67. 

Wash.—Hanan v. Wenatchee, 117 
Wash. 279, 201 P 5; Neely v. Seattle, 
109 Wash. 266, 186 P 880. 

Wis.—Benson y. Madison, 101 Wis. 
812,477 INW “1615 

Que.—Strathcona F. 

Sorel, 24 RevdeJur 609. 

“When. a notice is not in con- 
formity with the statute, the de- 
fect may not be cured by imposing a 
requirement on the city to have its 
representative search the locality for 
the spot intended by claimant either 
in his notice or his examination.” 
Van den Bergh v. New York, 208 App. 
Div. 72, 78, 203 NYS 127. 

[a] Mistake in street numbers.— 
An incorrect description of the street 
numbers of the houses in front of 
which the injuries were sustained 
renders the notice fatally defective. 
Van den Bergh v. New York, 208 App. 
Div. 72, 203 NYS 127 (description of 
place as ‘525 .West WHighty-fifth 
Street,’”’ there being no such number, 
and ‘525 West End Avenue” being the 
place -intended); Learned v. New 
York, 21 Misc. 601, 48. NYS. 142, ed 
[b] Where the injury was caused 


Error in part of notice. 
not fatally defective because the day of the month 
is incorrectly stated in one part where the correct 
date is stated in another part.®$ 

[§ 1966] cc. Place. 
quire that the notice shall describe the place where 
the injury occurred,*® and a failure to comply there- 
with by giving a reasonably correct and definite 
deseription invalidates the notice,®® even though the 
municipality has actual knowledge of the place in- 


A notice has been held 


The statutes generally re- 


by a horse becoming frightened and 
running away, by.reason of a defect 
in a street (1) the place. where the 
defect was is the place of the in-, 
jury, in a legal sense, although the 
loss or damage may have. resulted 
from a collision during.the runaway. 
Carstesen v, Stratford, 67 Conn. 428, 
385 A 276. (2) And a notice not indi- 
cating any place as defective except 
Where the injury. actually oecurred 
is insufficient, where the defect 
which caused the injury was some 
distance away. Miller y. Springfield, 
177 Mass. 378, 58 ONE: 1013.42 y 

. [Le] Merely naming the street (1) 
is insufficient. Lucas vy. Pontiac, 142 
Ill. A. 470 (“on the sidewalk of North 
Hazel Street’); Rogers vy. Shirley, 74 
Me. 144; Dalton v. Salem, 139 Mass. 
91, 28 NE 576; Post. v. Foxborough, 
131 Mass. 202; Donnelly v. Fall River, 
130 Mass. 115; Larkin vy, Boston, 128 
Mass. 521; Carson v. Dresden, 202 
N. Y. 414, 95 NE 803 (where street 
was over three fourths of a mile 
long); Babcock v. Guilford, 47 Vt. 
519. (2) Stating that the accident 
occurred “on Pond. street sidewalk,” 
where such street was a mile long 
and had no sidewalk, is insufficient, 
Maloney v. Cohasset; 234 Mass. 284, 
125 NE 563. (3) The plaintiff. was 
injured ‘whilst walking along the 
sidewalk on M. street, borough of 
Brooklyn,” by falling. into an “open- 
ing, gully or trench: running across 
said sidewalk,’ did, not sufficiently 
designate the place of the accident, 
it. appearing that M Street is at least 
a mile long, Purdy: v. New York, 193 
N. Y. 521, 86 NE 560. . (4) Descrip- 
tion of the place where injuries were 
received because of a loose board in 
the walk, in the notice of claim, as 
being on W. Third Street, which was 
three fourths of a mile long, did not 
designate it with sufficient certainty, 
although the evidence did not show 
that there was any, other loose board 
on the: street, as the. officials were 
not.required to search the entire 
street to discover _ it. Sollenbarger 
v. Lineville, 141 Iowa 203, 119 NW 
618, 18 AnnCas 991. 

[ad] Between two streets.—(1) A 
notice that the defect was in a side- 
walk between two streets nearly two 
hundred feet apart was: held to be 
insufficient. Cronin y. -Boston, 135 
Mass. 110. (2) A notice that plain- 
tiff was injured by slipping on ice 
on the sidewalk of a street between 
two other streets covering a dis- 
tance of four hundred and twenty 
feet was insufficient. Krucker v. St. 
Joseph, 195 Mo. A. 101, 190 SW 644. 
(3) A notice stating the place of 
injury as being on the west side of 
C Street, between D and N Avenues, 
was insufficient, the defect com- 
plained of being iee, and the distance 
between D and N Avenues being over 
eight hundred feet. Walker v. New 


York, 150 App; Div. 280, 184 NYS 
[e] On crosswalk.—A notice of in- 


jury due .to snow and ice on a cross- 
walk at a certain named corner must 


state on which crosswalk the. acci- 


dent occurred.. Kroin v. New York, 
177. App.. Div, 738,.164. NYS. 675. 


1198 {43 C.J.] 


tended.®*! A description is sufficient, however, if it 
will enable the municipal authorities to ascertain 


{fl 
ing place of accident as on~ north 
side of Twenty-Fourth Street be- 
tween F and § Streets, when no such 
street existed, while the accident oc- 
curred on Twenty-Fifth Street be- 
tween F and §S Streets, is insufficient. 
Walters v. Tacoma, 88: Wash. 394, 
TET SR Oe 

{g] Descriptions of place held in- 
suincient.—(1) A hole “located upon 
the west side of said LaSalle street, 
between North avenue and Washing- 
ton street, and opposite Jennings 
Seminary,’ .was insufficient where 
the exact place of the accident was 


known. ‘Swenson v. Aurora, 196 Ill. 
Aw83.° 90. .(2)y At.or, mear (a! cer= 
tain specified street intersection. 


Reichert v. Chicago, 169 Ill, A. 493. 
(3) “Within the city limits of said 
city.’ Haggard v. Arkansas City, 116 
Kan. 681,-229 P 70. (4) “At corner 
of Howard and Twenty-First streets.” 
Barribeau v. Detroit, 147 Mich. 119, 
110 NW 512. (5) ‘‘In the roadway on 
the south side of Fiftieth street west 
of Third avenue” is defective in lo- 
cation, where Fiftieth Street runs 
more than a mile west of Third Ave- 
nue. Wensley v. New York, 173 App. 
Div. 248, 159 NYS 510. (6) “A hole 
jin the pavement on the public high- 
way, at about Washington street, 
near Vestrey street.” Casey v. New 
York, 217 N. Y. 192, 195, 111 NE 764. 


(7) “Defective sidewalk located on 
the northerly side’ of a named 
street. Hanan v. Wenatchee, 117 


Wash. 279, 201 P 5. (8) Designating 
place as between Tenth and Eleventh 
Streets where the injury occurred 
between North and Tenth Streets. 
Brannon v. Birmingham, 177 Ala. 419, 
59 S 63. (9) Although the statute 
(Pub. St. c 52 § 19, and St. [1888] ¢ 
14) provides that no notice shall be 
deemed invalid or insufficient solely 
by reason of any “inaccuracy,” a 
statement that the injury happened 
on a sidewalk where there was a 
hydrant without attempting to des- 
ignate the place of the injury is a 
fatal defect. Gardner v. Weymouth, 
155 Mass. 595, 30 NE_ 363. (10) 
Other notices held insufficient. Lu- 
' eas v. Pontiac, 142 Ill. A. 470; French 
Lick v. Allen, 63 Ind. A. 649, 115 
NE 79; Ray v. Council Bluffs, 193 
Iowa 620, 187 NW “447; Kaherl v. 
- Rockport, 87 Me. 527, 33 A 20; Rogers 
v. Shirley, 74 Me. 144; Miller v. 
Springfield, 177 Mass.! 373, 58 NE 
1013; Dalton v. Salem, 139 Mass. 91, 
28 NE 576; Cronin v. Boston, 135 
Mass. 110; Shea v. Lowell, 132 Mass. 
187; Miles v. Lynn, 130 Mass. 398, 
Noonan v. Lawrence, 130 Mass. 161; 
Donnelly v. Fall River, 130 Mass. 
115; Larkin v., Boston, 128 Mass. 521; 
Hampton v. Duluth, 140 Minn. 303, 
168 NW 20; Currier v. Concord, 68 
N. H. 294, 44 A 386; Van den Bergh 
v. New York, 208 App. Div. 72, 203 
NYS 127;. Kroin v. New York, 177 
App. Div. 738, 164 NYS 675; For- 
seyth v. Oswego, 107 App. Div. 187, 
95 NYS 33; Rauber v. Wellsville, 83 
Appi Div: 581) 82—-NYS) 9; “Lee lv. 
Greenwich, 48 App. Div. 391, 68 NYS 
160; Freligh v. Saugerties, 70 Hun 
589, 24 NYS 182; Van Hovenburg v. 
New York, 83 Misc. 869, 144 NYS 
888: Maloney v. Cook, 21 R. I. 471, 
384 A 692; Law v. Fairfield, 46 Vt. 
425; Benson v. Madison, 101 Wis. 312, 
77 NW 161; Dolan v. Milwaukee, 89 
Wis. 497, 61 NW 564; Sowle v. Tomah, 
81 Wis. 349, 51 NW 571. 

91. See infra text and note 4. 

92. Colo.—Cripple Creek v. Love- 
less, 70-Colo, 482, 202 P 705. 


Conn.—Shaw v. Waterbury, 46 
Conn. 263. 

Il] —Swenson vy. Aurora, 196 Ill. 
Ay 83. 


Ind.—East Chicago v. Gilbert, 59 
Ind. A, 613, 108 NE 29, 109 NE 404. 
Towa.— Blackmore Vv: Council 
Bluffs, 189 Iowa 157, 176 NW 369; 


—- 


Nonexistent street.—Describ-|Buchmeier v. Davenport, 


ele NE ey 
» : * ‘ 
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138 Iowa 

623, 116 NW 695. 
Kan.—Holmes v. Kansas City, 101 

Kan. 785, 168 P 1110. 

ee eC RSE aD v. Nobleboro, 76 Me. 
ite : i 

Mass.—Fuller v. Hyde Park, .162 

Mass. 51, 37 NE 782 


Mich.—Pearll v. Bay City, 174 
Mich, 643, 140 NW 938. 
Minn.—O’Brien v. St. Paul, 116 


Minn. 249, 1383 NW 981, AnnCas1913A 
668; Larkin v. Minneapolis, 112 Minn, 
311, 127 NW 1129, 

Mo.—Snickles v. St. Joseph, 139 
Mo, A. 187, 122 SW 1122. 

Nebr.—Carson y. Hastings, 81 Nebr. 
681, 116 NW 678; Lincoln vy, O’Brien, 
56 Nebr. 761, 77 NW 76. 

N. H.—Hinds v. Hinsdale, 80 N. H. 
346, 116 A 6385; Robin v. Bartlett, 
64 N. H. 426, 138 A 645; Carr v. Ash- 
land, 62 N. H. 665; Horne v. Roches- 
ter, 62 N. H. 347. 

N..Y.—Sweeney v. New York, 225 
N. -Y, 271, 122 NE 243; Purdy v. New 
York,”-193.. Ns Y. 520,286 80NE32560;5 
Wensley v. New York, 173 App. Div. 
248, 159 NYS 510; Blount v. Troy, 
110 App. Div. 609, 97 NYS 182; Cross 
v. Elmira, 86 Hun 467, 33 NYS 947; 
Werner v. Rochester, 77 Hun 33, 28 
BS 226 [aff 149 N. Y¥. 563, 44 NE 


N. D.—Johnson v. Fargo, 15 N. D: 
525, 108 NW 243. 


Or.—Sprague vy. Astoria, 100 Or. 
293196: P 789. 4 
R. I.—Comery v. White, 40. R. IL. 


21, 99 A 756; Foxwell v. Sullivan, 34 
R.-T) 538,'84 A. 1092. 

Tex.—Dallas v. Myers, (Civ. A.) 
64 SW 683. 

Utah.—Connor v. Salt Lake City, 
28 Utah 248, 78 P 479. 


Vt.—Parker v. Pittsfield, 88 Vt. 
155, 92 A 24; Fassett v. Roxbury, 55 
Wit, 5b2e 

Wash.—Ellis v. Seattle, 47 Wash. 
578, 92 RP 431. 

Wis.—Weber v. Greenfield, 74 Wis. 
234, 42 NW 101; Wall v. Highland, 
72 Wis. 435, 39 NW 560; Fopper v. 
Wheatland, 59 Wis. 623, 18 NW 514. 

Man.—Iveson v. Winnipeg, 16 Man. 
352. 

Ont.—Killeleagh v. Brantford, 38 
Ont. L. 35, 11 OntWN 81, 32 DomLR 
457; Young v. Bruce Tp., 24 Ont. L. 
546, 20 OntWR 87; McQuillan v. St. 
Mary’s, 31 Ont. 401. 

Que.—Robertson v. Montreal, 50 
Que. Super. 208, 30 DomUR 312. 

[a] The exact locality need not be 
stated; and if the notice gives rea- 
sonable information as to the lIocal- 
ity so as to enable a municipality to 
investigate. it is sufficient. McQuil- 
lan v. St. Mary’s, 31 Ont. 401; Rob- 
ertson v. Montreal, 50 Que. Super. 
208, 30 DomLR 312. 

{b] Name by which street gen- 
erally known is sufficient, although it 
was also known by another name, 


Pearll v. Bay City, 174 Mich. 648, 
140 NW 938. 
[ec] A slight deviation in the de- 


scription of the place of the accident 
does not render the notice defective. 
Wood vy. Stafford Springs, 74 Conn. 
437, 51 A 129; Cloughessey v. Water- 
bury, 51 Conn. 405, 50 AmR 88 (“side- 
walk in Bank Street, at a point on 
the west side of the street in front 
of the property No. 117, occupied by 
D. B.,” held sufficient, although the 
place was in fact on the east side 
of the street); Davis v. Rumney, 67 
N: H. 591, 38 A 18" (“at a point ine 
dicated by a stake between two large 
rocks, about 847 feet southerly” 
from a certain point, although the 
stake is actually eight hundred and 
sixty feet southerly from the main 
point); Johnson vy. Fargo, 15 N. D. 
525, 108 NW 2438 (describing place 
as thirty feet from a specified street 
intersection although it was in fact 
twenty-four feet from such obstruc- 
tion); Ellis v. Seattle, 47 Wash. 578, 


eh er TS ef oe rn 


}of Center avenue, 


r2 Nebr. 


the place by the exercise of reasonable diligence,®? 
and where a notice designates with substantial ac- 


92 P 431 (where notice alleged that 


the injury was. received on the 
“west” side of W Street, near No. 
228, but that number was on the 


east side of the street, and the alle- 
gation that the injury occurred on 
the west side was a mistake). 

[d] Misnaming street.—(1) Where 


a notice of the place showed that 


plaintiff was injured near Eli Street, 
instead of Elm Street, as_ stated 
in the notice, and the first part 
of the notice definitely described 
the place as on the easterly sidewalk 
of B Street, ten feet south of a 
building thereon, the notice was suf- 
ficient, notwithstanding the error in 
names. Foxwell v. Sullivan, 34 R. I. 
538, 84 A 1092.~ (2) Misnaming one 
of the streets at the juncture of 
which the notice locates the acci- 
dent does not make the notice insuf- 
ficient where one could not be mis- 
led thereby as to the exact spot of 
the accident... Hein v. Fairchild, 87 
Wis. 258, 58 NW 413. 

[e] Descriptions of place held suf- 
ficient.—-(1) “On the north side. of 
East Carr Avenue, between First and 
Second Streets in your city.” Crip- 
ple Creek v. Loveless, 70 Colo. 482, 
202 -P 705. (2) Injury on a named 
street, between two other streets, 
“where the sidewalk intersects the 
alley and where a curbing was being 
put in.” Denver v. Perkins, 50 Colo. 
159, 114 P 484 (not insufficient for 
not stating particular side of street). 
(3) At a point where a line of sewer 
“crossed Thirty-Fourth avenue, be- 
tween F,. and_ H. streets.” Denver 
v. Barron, 6 Colo. A. 72, 39 P 989. 
(4) Designating place of fall on side- 
walk as at the intersection of two 
named streets without stating on 
which corner the accident occurred. 
McComb v. Chicago, 263 Til. 510, 105 
NE 294 [aff 183 Ill. A. 243]. (5) 
Designating the street on which, and 
the two nearest intersecting streets 
between which, the accident oc- 
curred, and describing the nature of 
the defect causing the injury. Bren- 
ner v. Chicago, 182 Ill. A. 348. (6) 
“Said accident occurred in the City 
of Chicago on, to-wit, the west side 

f between, to-wit, 
Sixteenth and Seventeenth streets.” 
Youngvert v. Chicago, 174 Ill. A, 299, 
301. (7) “A hole in the sidewalk sit- 
uated between Hotel Cleaves and 
Dunbar Brothers’ store upon town 
way in said town of Sullivan.’ 
Hutchings v. Sullivan, 90 Me. 131, 
138, 387 A 883. (8) “Alongside and 
near the rear of a building located 
on the corner fronting on Francis 
street and about eighty feet from the 
south line of the intersection of Fifth 
street with said Francis street.’ 
Beane v. St. Joseph, 211 Mo. A. 200, 
205, 240 SW 840. (9) That injury 
occurred on the sidewalk along the 
east side of a certain block between 
two named streets. Lincoln v. Mays, 

(Unoff.) 204, 96 NW 484. 
(10) That plaintiff ‘‘stumbled over a 
defective cover of a hole in the side- 
walk on the side of Pacific street near 
the Twenty-third Regiment Armory,” 
describing the obstruction. Sweeney 
v. New: York, '225 N.Y.- 271; 273/°1129 
NE 248. (11) “In the street on the 
south side of 50th Street west of 
Third Avenue and at or near the 
southwest corner of 50th Street and 


Third Avenue.” Wensley v. New 
York, 173) App. Div. 1248, 251, °° 159 
NYS 510. (12) Along a certain street 


at a point opposite a well-known ho- 
tel. Dallas v, Myers, (Tex. Civ, A.) 
64 SW 6838. (13) Naming street and 
particular side thereof, without men- 
tioning exact locality. McQuillan v. 
St. Mary’s, 31 Ont. 401. (14) Other 
notices held sufficient. Schmidt v. 
Manchester, 92 Conn. 551, 103 A 654; 
Judd v. New Britain, 81 Conn. 300, 
70 A 1028; McComb v, Chicago, 263 
Ill. 510, 105 NE 294; Wikel v. Deca- 


For later'cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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curacy the place of injury as of the time when 
it occurred, such notice is not invalidated by reason 
of the fact that repairs had subsequently been made, 
of which plaintiff had no knowledge or notice.®® 


The notice should state that the 


street or highway within the particular municipal- 
ity,** although failure to state the city has been held 
immaterial where the notice is sufficient in other 
respects and it is apparent from the writing, taken 
as a whole, that such was the claim intended to be 
mac On the other hand the notice is ineffective 
if it states neither the city, county, nor state in 


made.% 


which the injury occurred. 


Reference to natural or artificial monuments: The 


description may be by reference to 
ings,°’ or it may be. by a reference 


or highway,®* or to natural objects,°® and the fact 
that-the monuments mentioned are unknown to the 


municipal officers is immaterial. 


Aider or cure of defective descriptions.2 
tur, 146 Ill. A. 51; East Chicago v.|P 1091; 


Gilbert, 59 Ind. A, 613, 108 Nu 29, 
109 NE 404; Harrison v. Albia, 144 
Iowa 132, 122 NW 816; Buchmeier 
v. Davenport, 138 Iowa 623, 116 NW 
695; Rusch y. Dubuque, 116 Iowa 402, 


90 NW 80; Owen vy. Ft. Dodge, 98 
Iowa 281, 67 NW 281; Ottawa v. 
Black, 10 Kan. A. 439, 61 P 985; 


Fuller v. Hyde Park, 162 Mass. 51, 
37 NE 782 (notice that plaintiff fell 
over a root of a tree on the side- 
walk of C Avenue is not necessarily 
insufficient); Sargent v. Lynn, 138 
Mass. 599 (where a defect at the cor- 
ner of two ways is minutely de- 
scribed, the notice is’ not defective 
merely because it fails to specify 
the particular corner); Lowe v. Clin- 
ton, 183 Mass. 526; Williams v. Lan- 
Sing, 152 Mich. 169, 115 NW 961; 
Nestle v. Flint, 141 .Mich, 153, 104 
NW 406; Wilton v. Flint, 128 Mich. 
156, 87 NW 86; Wheeler v. Detroit, 
127 Mich. 329, 86 NW 822° (a de- 
Scription that a defect is on a cer- 
tain side of a named street between 
two other named streets is sufficient 
as to the locality, where the city re- 
ceives and acts on the notice with- 
out objection); McClain v. Duluth, 
163 Minn. 198, 203 NW 776; Kandelin 
v. Ely, 110 Minn. 55, 124 NW 449; 
Harder v. Minneapolis, 40 Minn. 446, 
42 NW 350; Johnston v. Kansas City, 
» 211 Mo. A. 262, 243 SW 265; Man- 
ning v. Kansas City, (Mo. A.) 222 
SW 927 (holding a notice sufficient 
which fixed the place as on the side- 
walk between two streets a _ block 
apart, where there was mud and 
slime at only one place and covering 
only about ten feet of the walk); 
Roberts v. St. Joseph, (Mo. A.) 185 
SW 1197; Ballew v. St. Joseph, 163 
Mo. A. 297, 146 SW 454; Wilson v. 
St. Joseph, 139 Mo. A. 557, 123 SW 
504; Snickles v. St. Joseph, 139 Mo. 
A. 187, 122 SW 1122; Strange v. St. 


Joseph, 112 Mo. A. 629, 87 SW 2; 
Lincoln v. Pirner, 59 Nebr. 634, 81 
NW 846; Lincoln v. O’Brien, 56 
Nebr. 761, 77 NW 76 (holding the 


notice good, although a space of two 
city blocks was described); Hinds v. 
Hinsdale, 80 N. H. 346, 116 A 635; 
Beyer v. North Tonawanda, 183 N. 
Y. 338, 76 NE 214; Collins v. New 
York, —1865 “App. “Div. 586, 173 °=NYS 
451; Haner v. Owego, 165 App. Div. 
KoA Voll NYS 2109-0 Comstock \kv. 
Schuylerville, 139 App. Div. 3878, 124 
NYS 92; Romanowski v. Tonowanda, 
Hoe Apps Div. (Slay tee2 NYS) 1 05's 
McDowell v. Auburn, 126 App, Div. 
173) TO NYS "940 Taft, 197 Ne Y 521, 
SONE C1161 1) Blount’ vy. Troyi, 110 
App. Div. 609, 97 NYS 182; Murphy 
v. Seneca Falls, 57 App. Div. 438, 67 
NYS 1013; Sprague v. Astoria, 100 
Or. 298, 195 P 789; Comery v. White, 
40 R. I. 21, 99 A 756; Parker v. Pitts- 
field) 88% Vt.’ 155, 92° A’ 24; Titus: v. 
Montesano, 106 Wash. 608, 181 P 43; 
Tiorton v. Seattle, 53 Wash, 316, 101 
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the notice must be sufficiently definite in itself for 
one of ordinary intelligence to locate the place 
of the accident by the exercise of reasonable dili- 
gence,’ and material defects cannot be supplied by 
evidence that the municipality had actual knowledge 
of the place by oral information from claimant or 
from other sources,‘ it has been held that extrinsic 
evidence may be resorted to in order to apply the 
description in the notice to the existing conditions 
and surroundings,® and to show that, although the 
notice did not point out the exact spot where the 
accident occurred, the. municipal authorities were 


not in fact misled by the inaceuraey therein.’ So 


particular build- 
to another street 


While 


Hammock v. Tacoma, 40 
Wash. 539, 82 P 893; Piper v. Spo- 
kane, 22 Wash. 147, 60 P 138; Pecor 
v. Oconto, 125 Wis. 335, 104 NW 88; 
Ruscher y. Stanley, 120 Wis. 380, 
98 NW 223; Kolb v. Fond du Lac, 118 


Wis. 311, 95 NW 149; Hoffman v. 
North Milwaukee, 118 Wis. 278, 95 
NW 274; McQuillan v. St. Mary, 31 
Ont. 401. 

93. Comery v. White, 40 R. IL 
247,99 A. 756. 


Farnsworth v. Mt. Holly, 63 
Vt. 293, 22 A 459; White v. Stowe, 54 
Vit) 5 £0; 

95. Kelley v. St. Joseph, 170 Mo. 
A. 358, 156 SW 804; Murray vy. Butte, 
51 Mont. 258, 151 P 1051. 

96. Rushville v. Morrow, 54 Ind. 
A. 538, 101 NE *659. 

97. Wikel v. Decatur,’ 146 Ill, A. 
51; White v. Vassalborough, 82 Me. 
67, 19 A 99; Pendergast v. Clinton, 
147 Mass. 402, 18 NE 75; Lowe vy. 
Clinton, 133 Mass. 526; Davis v. Rum- 
ney, 67 N. 8. 591,°38 A 18; Harris 
v. Townshend, 56 Vt.. 716; Ranney. 
v. Sheffield, 49 Vt. 191; Salladay v. 
Dodgeville, 85 Wis. 318, 55 NW 696, 
20 LRA 541. 

98. Wikel v. Decatur, 146 Ill. A. 
51; Sargent v. Lynn, 138 Mass. 599; 


McCabe v. Cambridge, 134 Mass. 
484, 
99. Wikel v. Decatur, 146 Ill, A. 


51; Welch v. Gardner, 133 Mass. 529; 
Melendy v. Bradford, 56 Vt. 148; 
Wietine v. Millston, 77 Wis. 523, 46 
NW 879. 
Robin v. Bartlett, 64 N. H. 426, 
13 A 645. 

2. Curing defects generally see in- 
fra § 1970. 

3. See supra text and note 92; 
and cases infra note 4. 

4 lJowa.—Sollenbarger v. Line- 
ville, 141 Iowa 203, 119 NW 618, 18 
AnnCas 991. , 

Mass.—Shea v. Lowell, 132 Mass. 
187. 

N. Y.—Van den Bergh vy. New York, 
2080 App.) Divide Gin a0 ae IN MS Lae 

N. D.—Trost v. Casselton, 8 N. 
D. 534, 79 NW_ 1071. 

vt.—Underhill v. Washington, 46 
Vit Ore 


Wash.—Walters v. Tacoma, 88 
Wash. 394, 153 P 311. 
Wis.—Sowle v. Tomah, 81 Wis. 


849, 51 NW 571. 

“The city is entitled to know not 
alone where the accident in fact 
happened, but also where the in- 
jured person claims that it hap- 
pened. The two points are not nec- 
essarily and invariably identical, and 
the rule requiring a particular loca- 
tion to be stated in the notice should 
not be greatly relaxed merely be- 
cause the conjectures of the city of- 
ficials as to its meaning prove accu- 
rate.’ Van den Bergh v. New York, 
supra [quot Casey v. New York, 217 
Ne Ys 192, 195,, 11 NE 764]. 

[a] Reasons for rule—(1) “It 


the fact that municipal officers shortly after receiv- 
ing a statement of claim caused photographs to be 
taken of the place of the accident, which photo- 
eraphs were used by them at the trial, is evidence 
of the adequacy of the notice to accomplish the 
object intended.* 
a misstatement as to the place of the injury is called 


And it has been held that, where 


would violate the provisions and de- 
feat the purposes of the statute if 
the plaintiff were permitted to sup- 
ply the deficiencies of the written 
notice by proof that the city or its 
officers had oral information from 
her, or from any other source, of 
the time, place and cause of her in- 
jury, and the court rightly rejected 
the evidence offered by her for 
this purpose. The notice cannot be 
partly written and partly oral; it 
must be wholly in writing, and its 
sufficiency is to be determined by the 
court.” Shea v. Lowell, 132 Mass. 
187, 189. (2) “The place where the 
injury occurred, is a cardinal and 
special requirement of the statute; 
and if this requirement can be sup- 
plied by parol evidence, then may 
all, and the statute be annuiled and 
utterly disregarded. We think parol 
evidence not admissable to supply 
a legal requirement of the written 
notice.” Underhill v. Washington, 
AG, Vite. 1Oa3t loo. 

{[b] A statement by claimant to 
the municipality’s counsel at the 
time he presented the claim cannot 
be construed in connection therewith 
to render the description of the place 
sufficiently certain. Sollenbarger v. 
Lineville, 141 Iowa 203, 119 NW 618, 
18 AnnCas 991. 

Effect of actual knowledge as: 
Curing defects in notice generally see 

infra § 1970. | 
Excusing failure to give notice see 

infra § 1977. 

5. Terre-Haute v. O’Neal, 72 Ind. 
A. 485, 126 NE 26, 28; Sollenbarger 
v. Lineville, 141 Iowa 203, 119 NW 
618, 18 AnnCas 991; Carson v.’ Hast- 
ings, 81 Nebr. 681, 116 NW 673; Lin- 
coln v. O’Brien, 56 Nebr. 761, 77 NW 
76; Connor v. Salt Lake City, 28 
Utah 248, 78 P 479. 

“Tt is not contended that such no- 
tice is defective or insufficient on its 
face, but that, measured by the ac- 
tual place where appellee: was in- 
jured, as shown by the evidence, it 
constitutes such a wide variance as 
to render it ineffective as a com- 
pliance with the statute, In deter- 
mining whether there is such vari- 
ance, it is proper to resort to the 
evidence, not for the purpose of sup- 
plementing the notice, or to supplv 
deficiencies therein, but rather to 
apply the notice to the situation as 
it appears on’ the ground.’ Terre 
Haute v. O’Neal, supra. 

6. Pueblo v. Babbitt, 47 Colo. 596, 
108. P.175;, Rusch v. Dubudue, .116 
Iowa 402, 90 NW 80; Owen v. Ft. 
Dodge, 98 Iowa, 281, 67. NW 281; 
Cook v. Topeka, 75 Kan. 534, 90 P 
244; Fuller v. Hyde Park, 162 Mass. 
Die WINE Goa. 

Evidence as to notice generally: 
Admissibility see infra § 2033. 
Sufficiency see infra § 2039. 

7. Hinds v. Hinsdale, 80 N. H. 346, 
116-A 635. 
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to the attention of the city attorney, and he and 
the city engineer examine the place where the ac- 
cident in fact occurred, the notice is sufficient. But 
a statement appended to the notice that plaintiff will 
point out to the authorities the place of the injury 


will not cure defects in the notice.® 
Cure by pleadings. 


mitted: or:-denied.’?11 


‘8. Pueblo’v. Babbitt, 47 Colo. 596, 
108 P-175. ‘ 

9. Biesiegel v. Seymour, 58 Conn, 
43,--19> A: 372. 

10, Learned v. New York, 21 Misc. 
601, 48 NYS 142. 

11. Learned v. New York, supra. 

Waiver of defects generally see 
infra § 1982. 

12.’ Boyd v. Duluth, 164 Minn, 19, 
63, 204° NW 562. 
Forbes v. Omaha, 
112 NW 326. 

See statutory provisions. 

15. Conn.—Biesiegel v. Seymour, 
58 (Conn, 43, 19 A 372. 
'Ga.—Harrison Co. v. Atlanta, 26 
Ga. A. 727, 107°SE 83. 

Ind.—Rushville v. Morrow, 54 Ind. 
A. 538, 101 NE 659. 

Iowa.—Giles v. Shenandoah, 111 
Iowa 83, 82 NW 466. (verdict for de- 
fendant properly directed where no- 
tice contained none of’ the “circum- 
stances” 


79 Nebr..6, 


of the injury). 


121, 
. Mass.—Fortin v, Easthampton, 142 
Mass. 486, 8 NE 328; Aston v. New- 
ton, 134 Mass, 507, 45 AmR 347; 
Savory v. Haverhill, 132 Mass. 324; 
Madden v. Springfield, 131 Mass. 441; 
Taylor v. Woburn, 130 Mass. 494; 
Miles v. Lynn, 130 Mass. 398; McNul- 
ty v. Cambridge, 130 Mass. 275. 

Minn.—Kandelin y. Ely, 110 Minn. 
55, 124 NW. 449. ‘ 
. And ‘see cases infra note 16. 

fa] In Vermont.a statute provid- 
ing for recovery in case of ‘injuries 
on a highway caused’ by a defect in 
'a culvert requires .the notice’ to point 
out in’ what respect the culvert was 
insufficient and out of repair. Cook 
v. Barton, 66 Vt. 65, 28 A631 (notice 
held’ sufficient); Farnsworth. v, Mt. 
Holly, 63) Vt. 293, 22 A 459. 
_ 16. Colo.—Denver y. Bradbury, 19 
Colo.c A. 441, 75. P 1077, 


Conn,~-Schmidt v. Manchester, 92 
Conn’ bb1 103, Ale bp 4s, 

Ilowa.,—Neeley | v.. ,Mapleton, 139, 
lowa 582,117 NW 981. |, 

Me.—Spencer vy. Kingsbury, 120 
Me. 174, 113 A 33. 

Mass.—Grogan v. Worcester, 140 


Mass. 227, 4 NE 230. 

Mich.—Knudsen v. Muskegon, 
Mich, 185, 122. NW (519. 

Minn.—Anderson v. Minneapolis, 
138 Minn, 350, 165 NW 134; Olcott 
Segre 91 Minn. 207, 97 NW 
UD 

Mo.—Lyons v. St. Joseph, 112 Mo. 
A. 681, 87 SW. 588. 


158 


N. Y.—Paddock v. Syracuse, 61 
Hun 8, 15 NYS 387. 
C.—Graham v. Charlotte, 186 


N. 
N. C. 649, 120 SE 466. F 
R. I.—Foxwell vy. Sullivan, 34 R. I. 
538, 84 A 1092. 


S. D.—Waltersmv. Carthage, 36 S. 
D, 11, 153 NW 881. 
Wash.—Titus  v. Montesano, 106 


Wash. 608, 181 P 43. 

Wis.—Gagan v. vanesville, 106 Wis. 
662, 82 NW. 558. 

[a]. That the cause of the injury 


The fact that the complaint 
contains a correct description of the street numbers 
of the houses at the scene of the accident will not 
cure a notice which incorrectly gives such street 
numbers;!° nor is such incorrect. deseription as- 
sisted by an answer which, after admitting the filing 
of a paper ‘‘purporting to be a notice,’’ denies any 
knowledge or information by the municipality suffi- 
cient to form a belief as to any of the allegations 
of the complaint ‘‘not hereinbefore specifically ad- 


Me.—Hubbard vy. Fayette, 70 Me.,; 


| opening 
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Construing notices together. Where a husband ’s 
notice of claim for injury to his wife is defective 
in describing the place of accident, it may be aided 
by reference to the wife’s notice, served at the same 
time and containing the required information.’* 

[§ 1967] dd. Cause. 
requiring it, the notice need not describe the defect 
which caused the injury."® 
provide that the notice shall state the nature of 
the defect or the cause or circumstances of the in- 
jury complained of,'* and this requirement must be 
substantially complied with.'® 
the cause or circumstances of the injury or of the 
negligence charged must be sufficiently definite to 
direct attention with reasonable certainty to the 
substantial defect or act of negligence for which 


In the absence of a statute 


But the statutes usually 


The description of 


recovery is demanded,’® and recovery cannot be 


was an accumulation of ice and snow 
which nature had removed long prior 
to the time when plaintiff's claim 
was filed does not excuse a _ failure 
to describe with particularity the 
cause of the injury. Mears v. Spo- 
kane, 22 Wash. 323, 60 P 1127. 

{b] That the injury was caused 
by stepping into a hole in the side- 
walk is not a sufficient description of 
the cause of injury to support an 
action for an injury caused by a 
loose board in the walk turning and 
causing plaintiff's foot to slip into 
such hole. Gagan v. Janesville, 106 
Wis. 652, 82 NW 558. ‘ 

{c] Statements held sufficient.— 
(1) That the injury was caused by a 
hole into which the person or his 
vehicle fell. Denver vy. Bradbury, 19 
Colo A. 4410 75. PLOT Wiens nv 
Millston, 77 Wis. 5238, 46 NW _ 879, 
(2) That injury occurred ‘because of 
the torn up and impassable condi- 
tion of the sidewalk, and without any 
lights or warning of impending dan- 
ger.’ Denver v. Bacon, 44 Colo. 166, 
167, 96 P 974.° (8) That “the side- 
walk was defective by reason of a 
hollow at this. point and was ren- 
dered more dangerous by reason of 
an accumulation of snow and ice.” 
Wladyka v. Waterbury, 98 Conn, 305, 
307, 119 A 149. (4) That plaintiff 
“stepped into a gully” at a certain 
in a sidewalk ‘and sustained 
5 Schmidt v. Manchester, 92 
Conn. 551, 103 A 654. (5). That the 
defect consisted of a dangerous em- 
bankment. Manning’ v. Woodstock, 
59 Conn, 224, 22 A 42; Lilly v. Wood- 
stock,’ 59 Conn.” 219, (22. “A> 40°) (6) 
That injury was caused by the lack 
of a railing to protect an embank- 
ment. Grogan v. Worcester, 140 
Mass. 227, 4 NE 230. (7) That the 
into which the’ person fell 
and which caused the injury, de- 
scribing it and its purpose, was left 
uncovered, and that he did not see it 
in the nighttime, and did not know 
that it was there. Knudsen v. Mus- 
kegon, 158 Mich, 185, 122 NW 519. 
(8) That injury was caused by a 
“pateh of ice.’ Anderson v. Minne- 
apolis, 188 Minn, 350, 165-NW 134. 
(9) That injuries were caused by 
city’s negligence “in permitting and 
maintaining a permanent obstruc- 
tion’? in specified street where street 
crosses named creek, consisting ‘of 
a large concrete post or pillar, which 
the said city built and permitted for 
a long time to remain entirely in the 
traveled way of said street beyond 
the curb line of the sidewalk.” 
Graham vy. Charlotte, 186 N. C. 649, 
659, 120 SE 466. (10) Describing de- 
fect of sidewalk as “loose board... 
on sidewalk.” Titus v. Montesano, 
106 Wash. 608, 181 P 438. (11) That 
the injury was caused by. “falling 
through a defective sidewalk.” Hase 
v. Seattle, 51 Wash. 174, 98 P 370, 
20 LRANS 938. (12) That the side- 
walk was in “an unsound, defective, 
and dangerous condition.” Van 
Frachen v. Ft. Howard, 88 Wis. 570, 


60 NW 1062. (18) “The general bad 
condition of the said highway, and 
also some loose stones lying in the 
traveled track” although injury was 
in fact caused by a stone partly 
imbedded in highway. Salladay v. 
Dodgeville, 85 Wis. 318, 55 NW 696, 
20 LRA: 541. (14) Injury by falling 
on sidewalk, “the fall being conse- 
quent upon the icy and slippery con- 
dition of the said sidewalk.” Dalton 
v. Salem, 136 Mass. 278. (15) A no- 
tice in compliance with St. (1882) e 
36 is not defective in omitting to 
state that the improper construction 
of its sidewalk was the cause of the 
injury, if it partially describes the 
actual cause. Canterbury v. Boston, 
141 Mass. 215,.4 NE 808. (16) Other 
statements held sufficient. Wladyka 
v. Waterbury, 98 Conn. 305, 119 A 
149; Wood v. Stafford Springs, 74 
Conn. 437, 51 A 129; Neeley v. Maple- 
ton, 139 Iowa 582,, 117 NW _ .981; 
Schnee v. Dubuque, 122 Iowa 459, 98 
NW 298; Spencer v. Kingsbury, 120 
Me, 174, 113 A 33; Cronan vy. Wo- 
burn, 185 Mass. 91, 70 NE 38; Spell- 
man v. Chicopee, 131 Mass. 343; 
Nestle v. Flint, 141 Mich. 1538, 104 
NW 406; Oesterreich v. Detroit, 137 
Mich. 415, 100 NW 593; Brown v. 
Owosso, 126 Mich. 91, 85 NW 256; 
Goar v. Stephen, 157 Minn. 228, 196 
NW 171; Kandelin v. Ely, 110 Minn. 
55, 124 NW .449; Meruk v. New York, 
223 N. Y.°271, 119 NE 571; McCarthy 
v. Syracuse, 96 App. Div. 566, 89 
NYS 89; Maloney v. Cook, 21 R. I. 
471, 44 A 692; Walters v. Carthage, | 
36 S.-D. 11, 153.NW. 881; Horton vy. 
Seattle, 53 Wash. 316, 101 P 1091; 
Falldin v. Seattle, 50 Wash. 561, 97 
P 658; Piper v. Spokane, 22 Wash. 
147, 60 P 1388; Collins v. Janesville, 
107 Wis. 436, 53 NW 695. 

[dad] Statements held insufficient. 
—(1) That plaintiff ‘received per- 
sonal injuries on account of the neg- 
ligence of. said city of Colorado 
Springs, for which she intends to 
hold said city liable for damages 
sustained in that regard.’ Colorado 
Springs v. Neville, 42 Colo. 219, 93 
P 1096. (2) That the injury was 
caused by a defect or a defective 
construction or condition of the high- 
way. Roberts v. Douglas, 140 Mass. 
129, 2 NE 775; Dalton v. Salem, 131 
Mass. 551; Madden vy. Springfield, 131 
Mass. 441; Noonan v. Lawrence, 130 
Mass. 161. (3) That the injury “re- 
sulted from a defective and dan- 
gerous sidewalk,’ and was “caused 
by the negligence of the city,” with- 
out stating how the injury occurred, 
or that plaintiff fell on the sidewalk. 


Paddock v. Syracuse, 61 Hun 8, 15 
NYS 387. (4) Other statements held 
insufficient. Stoors v. Denver, 19 


Colo. A. 159, 73 P 1094; Lord v. Saco, 
87 Me. 231, 32 A 887; Lyon v. Cam- 
bridge, 186 Mass. 419; Cronin v. Bos- 
ton, 135 Mass. 110; Shea v. Lowell, 
132 Mass. 187; Dalton v. Salem, 131 
Mass. 551; Madden v. Springfield, 131 
Mass. 441; Miles v. Lynn, 130 Mass 
398; MeNulty .v.. Cambridge, 136 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1967-1968] 


based upon defects or acts of negligence different 
from those described in the notice.** 
need not specify every detail of the defect or every 
act of negligence,'® nor is the notice defective be- 
cause it states more than one defect.!® 
terial misstatement will not render the notice de- 


fective.°. 


[§ 1968] ee. Nature and Extent, and Damages 
Claimed.?!' A requirement that the nature and char- 
acter of the injuries sustained shall be described”? 


Mass. 275; Lyons v. St. Joseph, 112 
Mo. A. 681, 87 SW 588; Mears v. 
Spokane, 22 Wash. 323, 60 P 1127; 
Dolan v. Milwaukee, 89 Wis. 497, 61 
NW 564; Van Loan v. Lake Mills, 88 
Wis. 430, 60 NW 710. 

17. Diamond Rubber Co. v. Harry- 
man, 41 Colo. 415, 92 P 922, 15 LRA 
NS 775; Harrison Co. v. Atlanta, 26 
Ga. ALri27, “L0T SE (835 Olcott ‘v.-St. 
Paul, 91 Minn. 207, 97 NW 879. 

[a] Rule applied.—(1) Where the 
notice given sets forth, as the sole 
distinct ground of claim, conditions 
caused by ice and snow upon a side- 
walk, an action cannot be maintained 
for a dangerous hole into which the 
injured party fell, caused by age 
and decay, to which the slippery con- 
dition was merely incidental. Olcott 
v. St: Paul, 91 Minn. 207, 97 NW 
879. (2) A notice which complains 
only of a broken leg precludes the 
recovery of damages against the city 
for any other injuries. Diamond 
Rubber Co. v. Harryman, 41 Colo. 
415, 92 P 922, 15 LRANS, 775. 

Variance between notice and proof 
see infra §§ 2009, 2010. 

18. Bessemer v. Barnett, 212 Ala. 
202, 102 S 23; McCartney v. Wash- 
ington, 124 Iowa 382, 100 NW _ 80; 
Anderson y. Minneapolis, 138 Minn. 
350, 165 NW 134; Weber v. Minne- 
apolis, 132 Minn: 170, 156 NW 287; 
Reno v. St. Joseph, 169 Mo. 642, 70 
SW 123. And see cases supra note 
15, 

{a] An enumeration of the causes 
which produced the injury is not 
necessary. McCartney v. Washing- 
ton, 124 Iowa 382, 100 NW 80. 

{[b] The particular negligence re- 
lied on need not be stated under a 
statute requiring the statement of 
claim to state “substantially the 
manner in which the injury was re- 
ceived.” Bessemer v. Barnett, 212 
Ala. 202, 102 S 23. 

19. Bauer v. Dubuque, 122 

Barron, 6 Colo, A. 


500, 98 NW 355. . 

20. Denver v. 

72, 39 P 989; McCabe v. Cambridge, 
134-Mass. 484; Pecor v. Oconto, 125 
Wis. 335, 104 NW _ 88; 
Grand Rapids, 121 Wis. 626, 99 NW 
Salat 

21. Damages recoverable as de- 
pendent on notice see infra § 2076. 

22. See statutory provisions, 

23. Me.—Rich v. Eastport, 110 Me. 
537, 87 A 374; Spear v. Westbrock, 
104.Me. 496, 72 A 311, 20 LRANS 804; 
Low v. Windham, 75 Me, 113; Brad- 
bury v. Benton, 69 Me. 194. 

Mich.—Tattan v. Detroit, 128 Mich. 
650. 87 NW 894. 

Minn.—Olcott v. St. Paul, 91 Minn. 
207. 97 NW 879. 

Mo.—Reid v. Kansas City, 195 Mo. 
A, 457, 192 SW 1047; Lyons v. St. 
Joseph, 112 Mo. A. 681, 87 SW _ 588. 

Nebr.—Bemis v. Omaha, 81 Nebr. 
352, 116 NW 31. 

Tenn.—Hilson v. Memphis, 142 
Tenn. 620, 221 SW 851. 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

Vt.—Pratt v. Sherburne, 53 Vt. 370. 

Que— Strathcona EF. Ins: Co. v. 


Iowa 


Sorel, 24 RevdeJur 609. 
[a] Statute construed. — Under 
Comp. St. (1901) § 757, providing 


that no city shall be liable for dam- 
ages from defective streets, etc., un- 
less notice in writing of the accident 
“or” injury, with a statement of the 
nature and extent thereof is given, 


[43 C. J.—76] 


Duncan v.,. 
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But the notice 


An imma- 
jury.” 


it was held that the accident and the 
injury resulting therefrom are dis- 
tinct, and that reference, with full 
particulars as to the nature and ex- 
tent thereof, either to the accident 
or the injury is sufficient, and the no- 
tice is not required to include a state- 
ment of both the accident and injury. 


Bemis vy. Omaha, 81 Nebr. 352, 116 
NW 31. 
[b] Notices held insufficient.—(1) 


A mere statement that the claim is 
for “personal injuries.” Tattan v. 
Detroit, 128 Mich. 650, 87 NW 894. 
(2) A statement that plaintiff re- 
ceived “severe bodily injuries.’ Good- 
win v. Gardiner, 84 Me. 278, 24 A 
846 [dist Blackington v. Rockland, 66 
Me. 332 (where a notice of injury to 
plaintiff’s horse, stating that “my 
horse was injured” at a certain time 
and place was held sufficient)]. (3) 
A statement that claimant sustained 
an injury to her person, badly bruis- 
ing herself and sustaining other 
bodily injury of a serious nature, but 
not stating upon what part of the 
body the bruises were received, or in 
what manner and to what extent the 
bruises affected her. Spear v. West- 
brook, 104 Me. 496, 72 A 311, 20 
LRANS 804. (4) A statement that 
plaintiff ‘“was very badly hurt.” Hil- 
son v. Memphis, 142 Tenn. 620, 221 
SW 851 (under statute requiring a 
statement of ‘the general nature of 
the injury inflicted’). (5) Damages 
specified as “for general impairment” 
of an automobile. Sweet v. Salt Lake 
City, 43 Utah. 306, 134 P 1167. (6) 
Other notices held insufficient. Low 
v. Windham, 75 Me. 113; Miller v. 
Birmingham, 145 Mich. 470, 108 NW 
1015; Jacobs v. St. Joseph, 127 Mo. 
A. 669, 106 SW 1072; Nourse v. Vic- 
tory, 51 Vit. 275: ; 

24. Conn.—Schmidt v. Manchester, 


92 Conn. 551, 103 A 654; Lilly v. 
Woodstock, 59 Conn. 219, 22 A 40; 
Brown v. Southbury, 53 Conn, 212, 
A rAy Sos 

Ga.—Griffin v. Stewart, 19 Ga. A. 
817, 92 SE 400. 

Iowa.——-Neeley v.. Mapleton, 139 
Iowa 582, 117 NW 981. 

Kan.—Salina. v. Kerr, 7 Kan. A. 


223) Dewees 
Me.—Wadleigh v. Mt. 
Me. 79. ‘ 
Mich.—Wilkins v. Flint, 128 Mich. 
262, 87 NW 195. 
Mo.—Reno v. St. Joseph, 169 Mo. 
642, 70 SW 123; Kuhn v. St. Joseph, 


Vernon, 75 


(A,) 2384 SW 353. 
N. H.—Robin y. Bartlett, 64 N. H. 
426, 13 A 645. 
N. Y.—McCarthy v. Syracuse, 96 
App. Div. 566, 89 NYS 89. 
C.—Graham v. Charlotte, 186 


N. 
N. C. 649, 120 SE 466. 
Tex.—Dallas v. Moore, 32 Tex. Civ. 
A. 230, 74 SW 95. 


Vt.—Willard v. Sherburne, 59 Vt. 
361, 8 A 735. 
Wash.—Titus v. Montesano, 106 


Wash. 608, 181 P 43. 

Man.—Iveson v. Winnipeg, 16 Man. 
352. 

[a] “The full description required 
by the statute of a personal injury 
is such a reasonably ‘complete and 
comprehensive account of its nature 
and extent as a person of common 
intelligence is capable of giving and 
naturally would give to his neighbor, 
whom he desired fully to inform in 
what part of his person and how 
badly he was hurt.” Robin yv. Bart- 


must be substantially complied with.** 
sonable compliance is all that is required, and the 
injury need not be described in technical terms or 
in detail,?4 nor need the statement specify or pre- 
dict the consequences which may flow from the in- 
Under some statutes it has been held that 
a notice is fatally defective if it fails to specify 
what parts of the body were injured.?® 

Description of property damaged. The property 
damaged must be definitely deseribed,** and where 


[43 C.J.] 1201 


But a rea- 


lett, 64 N. H. 426, 428, 138 A 645. 

{b] A notice need.not specify (1) 
the various elements of the damages 
(Salina v. Kerr, 7 Kan. A. 223, 52 P 
901; Morgan v. Lewiston, 91 Me. 
566, 40 A 545; Wilkins v, Flint, 128 
Mich. 262, 87 NW 195) (2) where it 
states that specific injuries de- 
veloped at the time (Wilkins v. Flint, 
supra), 

[ec] Notices held sufficient.—(1) A 
statement that plaintiff stepped in 
a gully in a sidewalk and “suffered 
severe sprains and one or more of 
the ligaments of my foot were 
broken.” Schmidt v. Manchester, 92 
Conn. 551, 103 JA 654. (2) A de- 
scription of the injuries as being 
“the bruising, wounding, and laming 
of my person.’ Lilly v. Woodstock, 
59 Conn, 219, 22 A 40 [dist Biesiegel 
v. Seymour, 58 Conn. 43 (in which a 
notice stating that ‘plaintiff’s mare 
was “greatly bruised, cut, sprained 
and lamed in and upon the feet, legs, 


chest, shoulders, back and _ other 
parts, and otherwise injured,” was 
held insufficient as being obviously 


an attempt, not to give notice of the 
nature of the injury, but to hide it 
under a multiplicity of statements) ]. 
(3) A description of the injury as 
“fracture of arch of foot.” Titus v. 
Montesano, 106 Wash. 608, 181 P 43. 
(4) That claimant’s leg was ‘frac- 
tured and bruised to such an extent 
that he was compelled to undergo a 
surgical operation.” Lindquist v. 
Seattle, 67° Wash. 230, 121 P 449. 
(5) A claim by plaintiff for “injuries 
sustained by her’ by reason of an 
omission to repair a sidewalk suffi- 
ciently indicates that the claim is for 
personal injuries rather than for in- 
jury to property. Iveson v. Winni- 
peg, 16 Man. 352. (6) Other notice 
held sufficient. Wood vy. Stafford 
Springs, 74 Conn. 437, 51 A 129; Ken- 
nedy v. Savannah, 8 Ga. A. 98, 68 
SE 652; Neeley v. Mapleton, 139 Iowa 
582, 117 NW 981; Schnee v. Dubuque, 
122 Iowa 459, 98 NW 298; Burroughs 
v. Lawrence, 116 Kan. 573, 227 P 
328; White v. Vassalborough, 82 Me. 
67, 19 A 99; Wadleigh v. Mt. Vernon, 
ToteMier “(95 Eaves vive ste Claires 
631) 1398 NW, 11037 Davice ve 
Adrian, 147 Mich. 300, 110 NW 1084; 
Nestle v. Flint, 141 Mich. 153, 104 
NW 406; Towle v. St. Joseph, (Mo. 
A.) 185 SW 1151; Place v. Yonkers, 
43 App. Div. 380, 60 NYS 171 (no- 
tice held sufficient to embrace injury 
to an eye); Graham v. Charlotte, 186 
N. C. 649, 120 SE 466; Dallas v. Moore, 
32 Tex. Civ. A. 230, 74 SW 95; Wil- 


lard v. Sherburne, 59 Vt. 361, 8 A 
735; Titus v. Montesano, 106 Wash. 
608, 181 P 43; Owens y. Seattle, 64 


Wash, 10, 116 P 261; Horton v. Seat- 
tle, 53 Wash. 316, 101 P 1091, 

25. Spear v. Westbrook, 104 Me. 
496, 72 A 311, 20 LRANS 804. 

Recovery of damages not specified 
in notice nor anticipated at time of 
notice see infra § 2076. 

26. Spear v. Westbrook, 104 Me. 
496, 72 A 311, 20 LRANS 804; Pratt 
vy. Sherburne, 538 Vt. 370. 

[a] Description held sufficient.— 
Fassett” v. Roxbury, 55° Vt 562) 
Perry v. Putney, 52 Vt. 533. 

27. J. F. Ra~~-el Co. v. Manitowoc, 
182 Wis. 141, 195 NW 399; Jobin v. 
Thetford Mines, [1925] Can. S. OC, 
686, [1925] 3 DomLR ‘1075, 

{a] Notices held sufficient.—(1) A 
claim against a city for damages to . 
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the statute requires a detailed statement of the prop- 
erty,28 a reasonable compliance with the require- 


ment is essential.?9 


Damages claimed and amount thereof. A statute 
requiring the notice to set forth the injured per- 
son’s claim for damages®® must be complied with, or 
the notice will be insufficient to sustain an action.*+ 
Unless required by statute the amount of the dam- 


ages claimed need not be set out 


claim,*? and a statute requiring the notice to set 
forth claimant’s claim for damages does not require 
the damages to be specified or the amount claimed 
to be stated,?? nor is it necessary to state the amount 
under a statute requiring the notice to state the 
But where the statute 
requires the notice to state the amount of damages 
‘or compensation claimed for the injury,®° such state- 
ment is an essential part of the notice or claim.*® 
A reasonable and substantial compliance with the 
statute is all that is required,” and it is not neces- 


‘Cextent’’ of the injury.** 


sary to state the various elements 


the stock of goods, building, end 
business of a named company owning 
no other premises is sufficiently defi- 
nite. J. F. Rappel Co. v. Manitowoc, 
182 Wis: 141, 195 NW 399. (2) 
Where the statute requires a_ no- 
tice “containing the particulars” of 
the claim, a letter informing the mu- 
nicipality of claimant’s claim for 
damages exceeding a certain amount, 
suffered by him “in his mill” is a 
sufficient notice as to damage done to 
the mill and things which may rea- 
sonably be considered incidental and 
appurtenant thereto. Jobin y. Thet- 
ford Mines, [1925] Can. S. C. 686, 
[1925] 3 DomLR 1075. ; 

28. See statutory provisions. 

29. Lautman v. New York, 
App. Div. 219, 141 NYS 1042. 

[a] Statements held sufficient.— 
(1) Notice fairly apprising city of 
property owner’s demand for dam- 
ages to specified real. estate caused 
by overflow from negligently con- 
structed sewer, fully identified, dam- 
ages consisting in loss of specified 
rental value, less rents. collected. 
Meruk v. New York, 223 N. Y. 271, 
119 NE 571. (2) A notice of damages 
to plaintiff's automobile in a colli- 
sion with a street cleaning depart- 
ment wagon, which gave a descrip- 
tion of the property damaged and 
the value thereof. Stoddart v. New 
York, 201 NYS 681. (3) Notice of 
damage to plaintiff's ‘‘automobile,” 
in collision caused by city and street 
railway. Steinhaus v. New York, 179 
NYS 195. 

{b] Statement held insufficient.— 
A statement that property consist- 
ing of merchandise was destroyed is 
not sufficient to comply with Greater 
New York Charter § 261, as amended 
by L. (1907) c 677, requiring a state- 
ment showing in detail property 
damaged, to be filed with the notice 
of intention to bring action. lLaut- 
man v. New York, 157 App. Div. 219, 


157 


141 NYS 1042. 
20. See statutory provisions. 
31. Rich v. Eastport, 110 Me. 537, 


87 A 374; Wagner v. Camden, 73 Me, 
485. 

32. Ga—Maryon y. Atlanta, 149 
Ga. 35, 92 SE 116; Scearce v, Gaines- 
ville, 88 Ga. A. 411, 126 SE 883. 

Me.—Morgan v. Lewiston, 91 Me. 
566, 40 A 545; Sawyer v. Naples, 66 
Me. 453. 

Mich.—Johnson v. Bay City, 164 
Mich. 251, 129 NW 29, AnnCas1912B 
866; Haney v. Pinckney, 155 Mich. 
656, 119 NW 1099; Ridgeway v. Es- 
canaba, 154 Mich. 68, 117 NW 550. 

N. Y¥.—Reed v. New York, 97'N. Y. 
620 mem [rev 31 Hun 311]. 


R. I.—Comery, v.;. White; (40) Ri al. 
21, 99: A W756. 
Sask.—Green vy. Melfort, 13 Sask. 
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§ 1968-1969 


[8 


notice by a parent for injuries to his minor child is 
sufficient, although it fails to state specifically that 


the parent claims on his own account and as the 


in the notice of 
pality Liable. 


A 


L. 297, 58 DomLR 63, [1920] 2 West 
Wkly 555. 

33. Morgan y. Lewiston, 91 Me. 
566, 40 A 545 [overr Lord v. Saco, 87 
Me. tole og 8A, 86%. 1 Soe tare iad okt 
holds to the contrary]; Sawyer v. 
Naples, 66 Me. 453. 

34. Maryon v. Atlanta, 149 Ga. 35, 
92 SE 116 [answering question cert 
23 Ga. A. 716, 99 SE 316, and overr in 
effect Griffin v. Stewart, 19 Ga. A. 817, 
92 SH 400; Williamson v. Savannah, 
19 Ga. A. 784, 92 SE 291; Macon v, 
Stringfield, 16 Ga. A. 480, 85 SE 
684]; Scearce v. Gainesville, 33 Ga. 
A. 411, 126,.SE 883; Haney v. Pinck- 
ney, 155 Mich. 656, 119 NW 1099; 
Ridgeway v. Escanaba,.154 Mich. 68, 
117 NW 550. 

[a] “The words ‘extent of such 
injury’ do not mean the amount of 
damages claimed in dollars and cents, 
but mean the nature, character, and 
particulars of the injury and which 
should be stated ‘as near as _practi- 
cable.’ If. the statutory requirement 
of the notice should be substantially 
complied with as to.time, place, and 
extent of the injury, and the negli- 
gence which caused it, why should 
the amount of the damages in money 
be stated? The amount, if stated, 
would not be binding upon the per- 
son injured in a subsequent suit for 
the injury; for it has often been 
held by many courts of last resort 
that the plaintiff in such action could 
sue for a greater or less amount than 
that stated in the prior notice, and 
could recover for a larger or lesser 
amount.” Maryon v. Atlanta, 149 
Ga. 3b) 38, 92 SB. Le. 1) And. see Reo 
same effect Ridgeway v. Escanaba, 
154 Mich. 68, 117 NW 550. 

35. See statutory provisions. 

36. Ala.—Birmingham v. Carlson, 
209 Ala. 428, 96 S 333. 

Iowa.—Buchmeier v. Davenport, 
138 Iowa 628, 116 NW 695; Van 
Camp v. Keokuk, 1380 Iowa 716, 107 
NW 988. 

Minn.—Ackeret v. Minneapolis, 129 


of damage.*® 


Minn. 190, 151 NW 976, URA1915D 
1111, AnnCas1916E 897; Doyle v. 
Duluth, 74 Minn. 157, 76 NW 1029; 


Bausher y. St. Paul, 72 Minn. 539, 75 
NW 745. 

Wash.—Casassa _v. Seattle, 75 
Wash, 367, 134 P 1080; Born v. Spo- 
kane, 27 Wash. 719, 68 P 386. 


Que.—Strathcona F. Ins. Co. v. 
Sorel, 24 RevdeJur 609. 
387. Birmingham v. Carlson, 209 


Ala. 428, 96 S$ 333; Born v. Spokane, 
27 Wash, 719, 68 P 386. 

38 Birmingham v. Carlson, 209 
Ala, 428, 96 S 333; Hunter y. Ithaca, 
185 Mich. 281, 97 NW 712. 

[a] A statement demanding a 
gross amount of damages is suffi- 
cient. Birmingham vy. Carlson, 209 


child’s representative, and does not apportion be- 
tween the two the amount claimed.*® 
rule claimant is not concluded in his action by 
the amount stated in the notice, but may recover 
his actual damages.*° 

[§ 1969] (d) Intention To Sue or Hold Munici- 
Statutory requirements*! that a no- 
tice of intention to commence an action shall be 
given to the municipal authorities, or that the notice 
of injury shall itself state an intention to hold the 
municipality liable, or to commence an action, must 
be at least substantially complied with.*? 
omission of an explicit statement of intention to 
sue is not essential unless required by statute,?* 
and the notice is sufficient in this respect if it shows 
the nature of the claim, the place where and the 
circumstances under which it arose, and a purpose 


As a general 


But the 


Ala. 428, 96 S 333; Hunter v. Ithaca, 
135 Mich. 281, 97 NW..712. 

S93. Ackeret v. Minneapolis, 129 
Minn. 190, 151 NW 976, LRA1915D 
1111, AnnCas1916E 897: 

40. See infra § 2076. 

Variance between notice and plead- 
ing as to amount of claim see infra 


§ 2010. 

41. See statutory provisions. 

42. Mass.—Mooney v. Salem, 130 
Mass. 402; Kenady v. Lawrence, 128 
Mass. 318. 

Mich.—Brown _ vy. Owosso, 126 
Mich. 91, 85 NW 256. 

Mo.—Reid v. Kansas City, 195 
Mo. A. 457, 192 SW 1047. 

N. Y.—Rogers v. Port Chester, 234 


N.Y. 182, 137 NE 19; Curry v. Buf- 
falo, 135 N. Y. 366, 32 NE 80; Gilbert 
v. New York, 178 App. Div. 359, 150 
NYS 460; Merwin vy. Utica, 172 App. 
Div. 51; 158 NYS 257; Wagner v. 
New York, 160 App. Div. 586, 145 
NYS 683; Weinstein v. New York, 
156. App.) :, Div. .541,..141 NYS 372: 
Karr _v. Alfred, 148 App. Div. 435, 
132 NYS 1088; Higgins v. Albany, 130 
App. Div. 276, 114 NYS 516 [rev on 
other grounds 198 N. Y. 540 mem, 92 
NE 1086 mem]; Bernreither v. New 
York, 123 App. Div. 291, 107 NYS 
1006 [aff 196 N. Y. 506 mem, 89 NE 
1096 mem]; Halpin vy. New York, 82 
App. Div. 311, 81 NYS 982; Walsh v. 
Buffalo, 92 Hun 4388, 86 NYS 997; 
Wesley v. New York, 151 NYS. 587 
[aff 170 App. Div. 888, 154 NYS 461]. 


Wis.—Hogan v. Beloit, 175 is. 
199, 184 NW 687. heen 
Que.—Stratheona F. Ins. Co, v. 


Sorel, 24 RevdeJur 609. 

[a] Notices held sufficient.—(1) A 
statement reading: “I hereby give 
notice that I hold the town of North 
Andover responsible for serious in- 
jury sustained by my wife’ is a 
sufficient notice to authorize a suit 
by the wife. Higgins v- North An- 
dover, 168 Mass. 251, 253, 47 NE 
85. (2) A notice that the person in- 
jured believes she is entitled to five 
thousand dollars for injuries re- 
ceived is sufficient under .Comp. L. 
§ 31738, in. the absence of a request 
for a more specific notice. Brown yv. 
Owosso, 126 Mich. 91, 85 NW 256. 

[b] Notice held insufficient.—A 
notice that plaintiff on a stated date 
and street caught her foot on an ob- 
struction and fell, breaking her wrist, 
that a doctor had set it, and “will 
advise you later as to expense,” 
signed by plaintiff’s son, did not state 
“that satisfaction therefor is claimed 
of such city,” as required by St. 
(1919) § 1339, and was insufficient, 
Hogan v. Beloit, 175 Wis. 199, 184 
NW 687. 

43. Savory v. Haverhill, 132 Mass. 
324; Taylor v. Woburn, 130 Mass. 494. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1969-1970] 


on the part of plaintiff to enforce it,4* especially 
where the evidence shows thatthe municipality 
treated the notice as a notice of suit.*® 


statement of such intention, made 


when presenting the claim, is not sufficient,4® nor is 
the requirement satisfied by statements in a corre- 
spondence between plaintiff’s attorney and the cor- 


poration counsel merely suggestive 
action against the city.‘7 


[§ 1970] (e) Effect of Defects—aa. In General. 
The rule is laid down in some jurisdictions,*® some- 
times by express provisions of the statutes,’ that 
imaccuracy or formal defects in the notice or state- 
ment, made through honest mistake or inadvertence, 
and which did not actually mislead, will not render 


such notice or statement invalid; 


44. Ogle v. Kansas City, (Mo. A.) 
242 SW 115; Sweeney v. New York, 
225 N. Y. 271, 122 NE 243; Higgins 
v. Albany, 198 N. Y. 540, 92 NE 1086; 
Sheehy v. New York, 160 N. Y. 139, 
54 NE 749; Missano v. New York, 
160 N. Y. 123, 54 NE 744; Weinstein 
v. New York, 156 App. Div. 541, 141 
NYS 372; Shaw v. New York, 83 App. 
Div. 212, 82 NYS 44; Halpin v.. New 
York, 82 App. Div. 311, 81 NYS 982. 

{a] Notice held sufficient.—Where 
a person, injured by a defective side- 
walk, caused her father to write a 
letter to the city finance department, 
describing the accident and asking 
that the matter be given attention, 
and subsequently caused another let- 
ter to be written complaining of de- 
lay and threatening to place the mat- 
ter in the hands of an attorney, there 
was a sufficient notification of inten- 
tion to begin action within L. (1886) 
ce 572. Sweeney v. New York, 225 N. 
Woy 2ti, 122 Ne 243° 

45. Ogle v. Kansas City, (Mo. A.) 
242 SW 115. 

Waiver of defects generally see 
infra § 1982. 

46. De Vore v. Auburn, 64 App. 
Div. 84, 71 NYS 747. 

47. Kennedy v. New York, 18 Misc. 
303, 41 NYS 1077 [aff 34 App. Div. 
311, 54 NYS 261]. 

48. Iowa.—Neeley v. Mapleton, 139 
Towa 582. 117 NW 981. 

Kan.—Burroughs v. Lawrence, 116 
Kan: 573, 227 P 328; McHenry v. 
ee City, 0le Kan 18054 165) Pe 


Mass.—Burke v. Lynn, 219 Mass. 
302, 106 NE 995. 


‘Wash.—Barton  v. Seattle, 114 
Wash. 331, 194 P 961. 

Que.—West v. Montreal, 9 Dom 
BR .9: : 

49. See statutory provisions. 

[a] Rule applied.—Where the mu- 


nicipality put in evidence a plat of 
the place where the injury occurred, 
showing in detail the exact charac- 
ter of the defect, a notice was not 
insufficient for inaccuracy in describ- 
ing the place or for failure to de- 
seribe the defect. Frankfort Gen. 
Ins. Co. v. Milwaukee, 164 Wis. 77, 
159 NW 581. 

[b] Notices held sufficient under 
statutory rule. Powers v. Boulder, 
54 Colo. 558, 131 P 395, 46 LRANS 
167; Pueblo v. Babbitt, 47 Colo. 596, 
108 P 175; Schmidt y. Manchester, 92 
Conn. 551, 103 A 654; Naze v. Hudson, 
250 Mass. 368, 145 NE 468; Burke 
v. Lynn, 219 Mass. 302, 106 NE 995; 
Winship v. Boston, 201 Mass. 273, 
87. NE 600; Liffin v. Beverly, 145 
Mass. 549, 14 NE 787; Hoffman v. 
North Milwaukee, 118 Wis. 278, 95 
NW 274; Collins v. Janesville, 107 
Wis. 436, 83 NW _ 695; Pipher v. 
Whitechurch Tp., 39 Ont. L. 244, 12 


OntWN 87, 384 DomLR 702. See 
Steinke v. Oshkosh, 159 Wis. 124, 
149 NW 715 (question for jury). 

50. Pueblo v. Babbitt, 47 Colo. 


596, 108 P 175; Steinke v. Oshkosh, 
159 Wis. 124, 149 NW 715; Berndt v. 
Cudahy, 141 Wis. 457, 124 NW 511. 
See also supra § 1966 text and note 6. 

51. Shallow v. Salem, 136 Mass. 
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admissible to show that the municipality was not 
in fact misled.°° 
apply to a notice given before their enactment,®+ 
although they may by their terms be-made retro- 
But where the defects are substantial or 
there is an entire omission to state the essential 
elements required, the fact that the municipality was 
not misled is immaterial and will not validate the 


Such statutes do not ordinarily 


notice,®* even where the statutory rule exists.°* 


municipality of 


and evidence is 


136. 

52. Schmidt v. Manchester, 92 
Conn. 551, 103 A 654 (holding that 
Act March 28, 1917- [Pub.? Acts 


(1917) e 66], providing that defects 
in notices previously served in pend- 
ing actions against municipal cor- 
porations for injuries shall not ren- 
der them insufficient unless they mis- 
lead such corporation, although retro- 


spective, did not affect rights, but 
only mode of redress). } 
53. Gardner v. New London, 63 


Conn, 267, 28 A 42; Berry v. Helena, 
56 Mont. 122, 182 P 117; Weisman v. 
New York, 219 N. Y. 178, 114 NE 
70,. AnnCas1918H 1023; Rauber v. 
Wellsville, 83 App. Div. 581, 82 
NYS 9. 

[a] Reason for rule.—‘‘If we are 
correct, as above stated, that the no- 
tice served by and of itself was 
fatally deficient in not stating with 
necessary exactness the place of the 
accident, and if the trial judge was 
correct notwithstanding this in hold- 
ing that such notice was sufficient 
when the fact appeared by the find- 
ing of the jury or otherwise that 
the defendant had not been misled, 
such ruling cannot of course be lim- 
ited to a failure to state the place 
of the accident. It would be permis- 
sible for a claimant in the same 
manner to escape the consequences 
of failure to comply with the pro- 
visions of the statute in not stating 
the time of his alleged accident or 
the nature of his claim, and in fact 
we see no reason why he might not 
invoke the same doctrine to relieve 
him when he had failed to verify 
his claim or had given verbal in- 
stead of written notice thereof, or 
had filed his claim eleven instead 
of six months after the accident 
happened. In each of these cases 
in the place cf compliance with the 
absolute statutory. requirement he 
might substitute evidence, no matter 
how loose and inaccurate, provided 
only a jury might be permitted to 
say therefrom that the municipality 
had somehow learned of the details 
of the accident and, therefore, had 
not suffered any determinable injury 
from the omission, and _ plaintiff 
would no longer be subject to a de- 
termination by the court, as matter 
of law, whether he had fully and 
sufficiently complied with the stat- 
ute in the form of his notice as has 
been the rule in the past. ... For 
all practical purposes in each case 
it would be left for the jury to de- 
termine whether the notice, no mat- 
ter how defective upon its face, 
should still be sufficient and effec- 
tive because the defendant had not 
been injured by its défects. A mu- 
nicipality, whether large or small, 
would no longer be able to rely for 
protection upon the provisions of the 
statute or to stand upon its rights 
under the notice served thereunder. 
It would be compelled at all times to 
meet the additional burdens of liti- 
gation imposed by deficient notices. 
Apparently two alternatives would 
be open to it. Either it might main- 
tain an organization sufficient to 


Actual netice from other sources. 
claim must in itself substantially meet the condi- 
tions required by statute,°® and actual notice by the 


The notice or 


the essential facts, derived from 


other sources, will not excuse substantial defects 
or omissions in such netice or claim.®® 


investigate the details of all acci- 
dents and be prepared fully to liti- 
gate them irrespective of notices 
served or else it might pursue such 
a polisy of inaction as would make 
it impossible for a plaintiff ever to 
show that it knew as fully about an 
accident as if his notice had supplied 
all of the details of information re- 
quired by the statute. In this latter 
way it might be able to oppose the 
claim of the plaintiff that it had full 
information and had not suffered 
from defects ‘in the, notice. We do 
not feel inclined to accept any such 
doctrine as this or approve a theory 
which, in our opinion, would result 
in repealing and annuJing that class 
of statutes to which the one. under 
review belongs.” Rauber v. Wells- 
ville, 83 App. Div. 581, 584, 585, 82 
NYS 9. 

Statements as to time of injury see 
supra § 1965. 

54. Gardner v. Weymouth, 155 
Mass. 595, 30 NE 363; Hogan vy, 
Beloit, 175 Wis. 199, 184 NW 687. 

[a] Omission of statement of in- 
tention to hold municipality liable.— 
Failure of a notice of a claim for 
injury from a defect in a street to 
state that satisfaction therefor was 
claimed from the city was not an 
inaccuracy as to time, place, defect, 
or repairs to be disregarded under 
the proviso of St. (1919) § 13839, re- 
lating to notice. Hogan v. Beloit, 175 
Wis. 199, 184 NW 687. 

55. Reichert v. Chicago, 169 Ill. 
A. 493; Touhey v. Decatur, 175 Ind. 
98, 93 NE 540, 32 LRANS 350; Casey 
v. New York, 217 N. Y. 192, 111 NH 
764; Van den Bergh v. New York, 
208 App. Div. 72, 203 NYS 127, 

56. Ind.—Rushville v. Morrow, 54 
Ind. A. 538, 101 NE 659. 

Me.—Rich v. Eastport, 110 Me. 537, 
87 A 374. 

Mo.—Reid v. Kansas City, 195 Mo. 
A. 457, 192 SW 1047; Lyons v. St. 
Joseph, 112 Mo. A. 681, 87 SW 588. 

N. Y.—Van den Bergh v. New York, 
208 App. Div. 72, 203 NYS 127; Laut- 
man v. New York, 157 App. Div. 219, 
141 NYS 1042, 


Tenn.—Hilson y. Memphis, 142 
Tenn. 620, 221 SW 851. 

Wash.—Benson v. Hoquiam, 67 
Wash. 90, 121 P 58. 

Wis.—Hogan v. Beloit, 175 Wis. 
199, 184 NW 687. : 

[a] Actual notice from published 
accounts in newspapers is insuffi- 
cient. Touhey v. Decatur, 175 Ind. 


98, 98 NE 540, 32 LRANS 350. 
[b] Report by police officers of an 
accident caused by a defect in a 


street is not sufficient. Reid v, Kan- 
sas, City,’ £95 --MorAte 457,192) 5S Ww" 
1047. 

{e] Residence of ciaimant.—It 


was no defense for failure of a claim 
for injury against a city to state 
the residence of the person injured, 
that the place of residence was 
known to the officers of the city, and 
that the claim was rejected on its 
merits, and not because of the de- 
fect in the claim. Sollins v. Spokane, 
64 Wash. 158, 116 P 663, 35 LRANS 
840. 
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Curing defects.°7 A defect.in the notice cannot 


be cured after suit is brought.>® 


Abandonment of part of claim. Where an action 
is brought for personal injuries and injuries to prop- 
erty, and the cause of action for personal injuries 
is abandoned, the fact that a claim filed before suit 
in the form required by statute in the case of in- 
jury to property is insufficient as @ claim for per- 


sonal injuries is immaterial.°® 


[§ 1971] bb. Amendment or New Notice.°° 
fects in the notice or statement of ¢laim cannot be 
cured by an amendment made or by a new notice 
given®? after the statutory time for giving notice 
has expired. An additional notice given before the 
expiration of the prescribed time may supply an 


omission in the original notice.®* 


[§ 1972] (4) Verification. <A notice or statement 
of a claim for injuries need not be verified unless 
expressly required by statute,°* and a charter or 
statutory provision requiring all claims against a 
municipality to be verified has been held to have 
no application to demands ex delicto.*® But where 


. 


Actual notice as: 
Aiding defective statement as_ to 
place of accident see supra § 1966. 
Excusing failure to give notice see 
infra § 1977. 
57. Aiding defective statements as 
of accident see supra 
§ 1966 


‘ Amendment or new notice see infra 
LOA, 

58. Swenson y. Aurora, 196 Ill. A. 
83; Leonard v. Bath, 61 N. H. 67; 
Maloney v.’Cook, 21 R. I. 471, 44 A 
692. 

[a] Illustrations.—(1) The fact 
that counsel for plaintiff appeared 
before the city authorities and par- 
ticularly notified them of the claim 
within the prescribed time does not 
cure a defect in the notice in Stat- 
ing the cause and place of the acci- 
dent. Maloney v. Cook, 21 R. I. 471, 
44 A 692. (2) Where notice is de- 
fective in that it states the residence 
of claimant to be at a named place 
where claimant in fact never resided, 
Such defect cannot be cured by proof 
that claimant actually resided at 
some other place on the street named 
in the notice as that on which claim- 
ant resided, as the cause of the 
invalidity of the notice is the fail- 
ure to state correctly the place where 
claimant in fact resided. Swenson 
v. Aurora, 196 Ill. A. 83. 

20 


59. Birmingham vy. 
Ala. A. 444, 103 S 595. 
- 60. New notice within prescribed 
period see infra § 1983. 

61. Zycinski v. Chicago, 163 Ill. A. 
413; Berry v. Helena, 56 Mont. 122, 
182 P 117. 

{a] In Washington it is held that 
it is error for the court to permit an 
amendment of the claim at the trial, 
so as to include items of damage 
known at the time of filing the claim, 
but not included therein, or by chang- 


Ingram, 


ing the statement of claimant’s 
street address. Wagner v. Seattle, 
84 Wash. 275, 146 P621, AnnCas 
1916E 720. 

62. McNulty v. Cambridge, 130 
Mass, 275. 

63. Blackmore v. Council Bluffs, 


189 Iowa 157, 176 NW 369; Winship 
v. Boston, 201 Mass. 273, 87 NE 
600; McLean y. Boston, 180 Mass. 69, 
61 NE 758. 

{a] Tlustration.—Where notice of 
injury sustained from a fall on a 
sidewalk was defective, because of 
failure to state the time of the in- 
jury, but an additional notice stating 
such time was subsequently and 
within the required time given to 
members of the judiciary committee 
of the city council, to whom the 
claim had been referred, the two no- 
tices taken together .constitute a 
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| the statute requires verification,®® failure to comply 


| with such requirement will invalidate the notice or 


De- 


statement®? unless the omission is waived,®* even 
though no prejudice to the municipality results from 
the omission.®® The defect is not cured by attaching 
an unverified notice to a verified complaint.”° 
a particular method of verification is prescribed, it 
must be pursued ;*! if not, the usual method in the 
state is sufficient.”? 
sworn before a person authorized to administer 
oaths,” but the fact that the notary taking the oath 
also acted as attorney. for plaintiff in the action for 
injuries does not vitiate the claim.” 
defects, however, will not be fatal to the verifica- 
tion,?®> and the notice is not void, in the absence 


If 


Claimant must, of course, be 


Immaterial 


of fraud or mistake, because the oath was taken 


over the telephone.*® 

Claim for injuries to married woman. 
dictions where damages for personal injuries are 
community property,’’ a claim by husband and wife 
for injuries to the wife is sufficient if verified either 


In juris- 


‘sufficient compliance with the stat-! Wis. 573, 139 NW 446. 


ute. Blackmore v. Council Bluffs, 
189 Iowa 157, 176 NW 369. 

64. Mich.—Haney v. Pinckney, 155 
Mich. 656, 119 NW 1099; Angell v. 
West Bay City, 117 Mich. 685, 76 
NW 128. 

Mo.—Evans y. Joplin, 84.«Mo, A. 
296. 

N. Y.—Sweeney v. New York, 225 
N. Y. 271,122 NE 248; Haner v. Os- 


wego, 165 App. Div. 734, 151 NYS 
109 [aff 146 NYS 475]. 
C.—Neal y. Marion, 126 N, C. 


N. 

412, 35 SE 812. 

Wis.—Hill v. Fond du Lac, 56 Wis. 
242, 14 NW 25, : 

[a] Statutes construed.—(1) Un- 
der village charter requiring, as pro- 
vided by Pub. Acts (1895) No. 3c 7 
§ 7, written notice within sixty days 
of injury from a defective sidewalk, 
and requiring, under Pub. Acts 
(1895) No. 3 ¢ 5 § 7, presentation of 
a verified claim as a condition prece- 
dent to suit, one claiming such in- 
jury may give an unverified notice 
with sixty days, and thereafter file 
the verified claim. Barkley v. High=- 
land Park, 199 Mich. 549, 165 NW 
630. (2) But if claimant elects. to 
include the claim in the notice, it 
must then be verified. Barkley v. 
Highland Park, supra. ; 

65. Angell v. West Bay City, 117 
Mich. 685, 76 NW 128; Evans v, Jop- 
lin, 84 Mo. A. 296; Neal v. Marion, 
126 N. C, 412, 35 SE 812; Hill v. Fond 
du Lac, 56 Wis. 242, 14 NW 25. 

66. See statutory provisions. 

67. Ala.—Birmingham vy. Hdwards, 
201 Ala. 251,77 S 841. 

Mich.—Griswold v. Ludington, 116 
Mich. 401, 74 NW 663. 

Mo.—Jacobs v. St. Joseph, 127 Mo. 
A. 669, 106 SW 1072. 

N. Y.—Rogers v. Port Chester, 234 
N. -Y. 182, 187. NE 19; Clawson |v, 
Ithaca, 214 App. Div. 333, 212 NYS 
433; Wesley v. New York, 170 App. 
Div. 888, 154 NYS 461 [aff 151 NYS 
587]; Cotriss v. Medina, 139 App. Div. 
875, 124 NYS 507. [aff 206 N. Y. 713 
mem, 99 NE 1105 memj; Ryan v. 
Schenectady, 91 Misc. 296, 154. NYS 
890; Steinhaus v. New York, 179 NYS 


195 
Or.—Sprague vy. Astoria, 100 Or. 
Salt Lake City, 


298) 195 PB 789, 

Utah.—Moran v. 

53 Utah 407, 173 P 702. 

Va.—Bowles v. Richmond, 133 SE 
593, 129 SH 489. 

Wash.—Melovitch vy. Tacoma, 135 
Wash. 5338, 238 P 5638; Benson vy. 
Hoquiam, '67 Wash. 90, 121 P 58; 
Cole v. Seattle, 64 Wash. 1, 116 P 
257, 34 LRANS 1166, AnnCasi913A 


344, 
Wis.—Hutchinson v. Oshkosh, 151 


Failure to verify claim as affect- 
ing right to costs see infra § 2077. 

68 See infra § 1982. r 

69. Cotriss v. Medina, 139 App. 
Div. 872, 124 NYS 507 [aff 206 N. Y. 
713 mem, 99 NE 1105 mem]. 

70. Cotriss v. Medina, supra. 

71. Ottawa v. Black, 10 Kan. A, 
439, 61 P 985; In re Dasent, 2 NYS 
609 (a claim for damages must be 
sworn to before the comptroller un- 
der the Consolidation Act of New 
York City [L. (1882) ec 410 § 123]). 

[a] Verification by a husband as 
agent of claimant is sufficient under 
Gen, St. (1897) c 37 § 67. Ottawa v. 
Black, 10 Kan. A. 439, 61 P 985. 


72. Allen v. West Bay City, 140 
Mich. 111, 103 NW 514. 
73. Birmingham v. Edwards, 201 


Ala. 251, 77 S 841 (verification before 
notary public whose commission has 
expired is of no effect). 

74. Allen v. West Bay City, 140 
aNch. 111, 103 NW 514, 6 AnnCas 
Joseph, 169 Mo. 


75 Reno v. St. 
642, 70 SW 123; Burnette y. St. Jo- 
Sseph, 112 Mo. A. 668, 87 SW 589; 
Strange v. St. Joseph, 112 Mo.- A, 
629, 87. SW 2; Place v. Yonkers, 43 
App. Div. 380, 60 NYS 171; Sprague 
v: Astoria, 100 Or. 298, 195 P7893 
Melovitch v. Tacoma, 135 Wash. 533, 
238>P 563: 

[a] Dating the jurat the day hbe- 
fore the accident occurred does not 
affect the validity of the claim where 
it is shown that the claim was actu- 
ally verified and filed on that day of 
the following month. Bell vy. Spo- 
kane, 30 Wash. 508, 71 P 81. 

[b] Although the notary may 
omit the date from his certificate to 
the affidavit and notice required to 
be given to the city by one who de- 
sires to maintain an action for in- 
juries caused by a defective side- 
walk, yet the notice will not be de- 
fective if by other evidence it is 
shown that the notice was served 
within the proper time. Reno. v. 
Fn Joseph, 169 Mo. 642, 70 SW 

[c] Failure of plaintiff to sub- 
seribe the affidavit of verification 
does not render the verification de- 
fective where the notary’s certificate 
recites that plaintiff was sworn, and 
the notary testifies to that fact on 
the trial. Place v. Yonkers, 43 App. 
Div. 380, 60 NYS 171. 

[d] Failure of notary to attach 
seal is not fatal defect. Melovitch 
v. Tacoma, 135 Wash. 533, 2388 P 


562. 

76. Kuhn v. St. Joseph, (Mo. A.) 
234 SW. 353. > Does 

77. See Husband and Wife § 1101. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 


[§§ 1970-1972 


° 


§§ 1972-1974} 


by the husband’® or wife’® without the other spouse 


joining therein. 
Incapacity of claimant.®° 
behalf.*? 


a claim for injuries to the child.*? 
Time for verification. 


elaim®? is insufficient.’4 


verified on the day it is filed.®® 
Proof of claim. 


upon it.°° 


[§ 1973] (5) Service or Presentation,®’ and Time 
Service of notice or 


Therefor—(a) In General. 


78. Matthews v. Spokane, 50 Wash. 
107, 96 P8277. 

Signature of notice or claim see 
supra § 1962 note 35. 

79. James vy. Seattle, 68 Wash. 
359, 123 P 472; McLeod v. .Spokane, 
26 Wash. 346, 67 P 74. 

Who may give notice or present 
claim see supra § 1961. 

80. As affecting failure to give 
pine or present claim see infra § 

81. See statutory provisions. 

[a] Operation of statute. —L. 
(1909) p 181 § 2 (Remington & B. 
Code § 7996), requiring claims for 
torts against a city of the first class 
to be presented in compliance with 
the city charter, and making compli- 
ance with the charter mandatory, was 
amended by L. (1915) p 421, so as to 
provide that, if claimant is incapaci- 
tated from verifying and filing the 
claim, it may be done for him by any 
relative, attorney, or agent, and that 
no pending action for damages shouid 
be defeated by the failure of the per- 
son to verify the claim in person, 
if action be brought within three 
years after taking effect of the act, 
where a claim had theretofore been 
verified and filed in compliance with 
the act. Plaintiff was injured and 
was delirious for the entire period 
of thirty days after the accident in 
which by the city charter she was 
required to file her claim, but a claim 
for her was filed by her father within 
that time. Plaintiff's action was be- 
gun before the enactment of the act 
of 1915, but the timely filing of her 
petition for rehearing on appeal from 
a judgment of dismissal for failure 
properly to file her claim prevented 
its final disposition until that act 
went into effect, so that her action 
was pending at the time. It was 
held that plaintiff's. right to have 
her case heard upon the merits was 
perfectedsby the filing with the city 
of the claim verified by her father 
and the enactment of the proviso. 
Haynes v. Seattle, 87 Wash. 375, 151 
P 789, 88 Wash. 51, 145 P 73. 

. Huntsville v. Phillips, 191 Ala. 
524, 67 S 664. 


83. See infra § 1975. 
84. Benson v. Hoquiam, 67 Wash. 
SO eligi) oe 58. 


Seattle, 86 Wash. 


85. Maggs v. 
227s 150) 622, ; 

[a] Where the statute requires a 
statement of the actual residence of 
claimant at the time of filing the 
claim and for six months prior there- 
to, a claim which states the place 
of residence on the date of verifica- 
tion and for six months prior there- 
to, when verified and filed within the 
time required by statute will be con- 
strued as reading as of the date of 
filing, and as making a prima facie 
showing of the residence as of that 
date, the presumption being that the 
place of residence remain unchanged. 


Under some statutes 
where a claimant is mentally or physically incapaci- 
tated, the claim may be verified by some one in his 
The mother of a minor of tender years, 
and without a guardian, may verify, as next friend, 


A claim not verified within 
the time fixed by statute for presenting notice of 
But the claim need not be 


Where claimant has presented 
his claim for damages, executed in the manner and 
form, and verified as required by the charter or stat- 
ute, he is not further required to make proof of 
his claim before the board or committee acting 
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[43° C.F] 1205 


presentation of the claim must be made in the man- 


ner prescribed by the statute,®® or, if not prescribed, 


then as provided by general law for the service of 
notice,®® or by any method that will afford the mu- 
nicipality its substantial rights.°° 

Filing a copy of the statement of claim has been 
held a substantial compliance with a statutory re- 


quirement that a verified statement be filed, where 


the original statement is produced on the trial and 
the municipality is not misled.® 
Service by mail has been held sufficient®? except 


where the statute requires the notice to be filed ;% 


but the notice sent by mail must be actually received 
within the statutory time.®* 

[§ 4974] (b) Person upon or to Whom Notice 
Must Be Served or Claim Presented. 
or statement must be served upon or presented to 


The notice 


the board or officers, designated in the statute to be 


aeer v. Seattle, 86 Wash. 427, 150 
86. La Flamme y. Albany, 91 Hun 

6h. 36 NYS 686 [aff 158 N. Y. 699 

mem, 53 NE 1127 mem]. 

5 305 Questions for jury see infra 

88 Denver v. Saulcey, 5 Colo. A. 
420, 38 P 1098; Ryan v. Schenectady, 
91 Mise: 296, 154 NYS 890; Frankel 
v. New York, 2 NYS 294; Dorsey v. 
Racine, 60 Wis. 292, 18 NW 928. 

Sufficiency of evidence of service 
see infra § 2039. : 

89. Ljungberg v. North Mankato, 
87 Minn. 484, 92 NW 401 (service of 
carbon copy of notice held  suffi- 
cient); Peterson vy. Cokato, 84 Minn. 
205, 87 NW 615; Magee v. Troy, 48 
ER Umy ois.ce ate Nis a2 ae ae a El See ee 
640 mem, 23 NE 1148 mem]. 

[a] Presentation to the comptrol- 
ler of a verified claim for injuries is 
sufficiently made, in the absence of 
objection, by showing the original 
claim signed and verified to him, and 
leaving a copy with him.: Magee v. 
Troy, 48 Hun..383, 1 NYS 24 [aff 
it9 N.Y. 640° snem,> 23" NH 1148 
McDonald vy. Troy, 13 NYS 
90.. Ray v. Council Bluffs, 193 
Iowa 620, 187 NW 447; Costello v. 
Kansas City, 280 Mo. 576, 219 SW 
886 (holding that, where manner of 
service is not prescribed, it is suffi- 
cient to show that the city actually 
received the notice); Jones v. Ft. 
Worth, (Tex. Commn. A.) 267 SW 
681, 270 SW 1002 [rev (Civ. A.) 249 
SW 296]. 

[a] In Quebec it has been held 
that the notice required by. the City 
of Quebec Charter art 692, previous 
to the exercise of a damage action, 
by reason of a street accident, is 


'rendered unnecessary where a claim 


has been made by the victim against 
a third person, who has referred the 
matter to the city within the legal 
period. Belanger v. Quebec, 62 Que. 
Super. 460. 

91. Scheer v. Perry, 119 App. Div. 
606, 103 NYS 1048. To saine effect 
Soper v. Greenwich, 48 App. Div. 354, 
63. NYS 1111 (where the original 
claim was lost and hence was not 
produced on the trial). 

92. Blackington v. Rockland, 66 
Me, 332 (such service expressly al- 
lowed by statute); Sweeney v. New 
York, 225) Now Vera th. elee INE) 243) 
Small v. Prentice, 102 Wis. 256, 78 


cae (under Rev, St. [1878] § 
13 _ 
93. Sowter v. Grafton, 65 N. H. 


207, 19 A 572; Burford v. New York, 
26 App. Div. 225, 49 NYS 969. 

94. Chase v. Surry, 88 Me. 468, 
34 A 270; O’Neil v. Boston, (Mass.) 
153 NE 884; Sweeney v. New York, 
220 IN. ¥. 2741, 122) Ni 2433" Karr ‘v. 
aire 148 App. Div. 435, 133 NYS 

Time for presentation or service 


. 


notified,°® as for example the corporation coun- 


generally see infra § 1975. 

95. Abutters or persons causing 
defects see supra § 1960. 

. . S.—Grand Forks vy. Allman, 

153 Fed. 532, 838 CCA 554. 

Colo.—Denver y. Saulcey, 5 Colo. A. 
420, 80 P 1098. 

Ga.—Tallapoosa v. Brock, 138 Ga. 


622, 75 SE 644. 

Ind.—Rushville v. Morrow, 54 Ind. 
A.) 538-101 “NEY 659; ‘Blair’ yo Het, 
Wayne, 51 Ind. A. 652, 98 NE 736. 


Mass.—O’Connell v. Cambridge, 154 


NE 760; Leonard v. Holyoke, 138 
Mass. 78; Taylor v. Woburn, 130 
Mass. 494. 


Minn.—Clark vy. Austin, 38 Minn. 
487, 38 NW 615. 

Mo.—Reid v. Kansas City, 195 Mo. 
A, 457, 192 SW 1047; Burnette v. St. 
Joseph, 112 Mo. A. 668, 87 SW 589 
(service of notice on mayor of city 
held properly made). 

N. ¥.—Rogers v. Port Chester, 234 
N.Y. 182, 137 NE 19: 

N. D.—Pyke v. Jamestown, 15 N. 
D. 157,.107 NW 359. 

Tenn.—White v. Nashville, 134 
ean, 688, 185 SW 721, AnnCas1917D 

Wash.—Cole v. Seattle, 64 Wash. 
1, 116 PP 257, 34° LRANS 1266, Ann 
Cas1913A 344. 

Wis.—Zoellner v. Fond du Lac, 147 


Wis. 300, 183 NW _ 35; Dorsey  v: 
Racine, 60 Wis. 292, 18 NW 928; 
Winneconne v. Weisenberg, 56 Wis. 


667, 14 NW 871. 

[a] “Presentation” and “filing.”— 
(1) The filing of a elaim for dam- 
ages with city clerk is sufficient 
compliance with Remington Code 
(1915) § 7998, requiring such claims 
to be “presented to the city or town 
council and filed with the city or 
town clerk within thirty days after 
the time Such claim for damages ac- 
erued.”. Titus’ v. Montesano, 106 
Wash, 608, 181 P 43. (2) The word 
“present,” within the meaning of 
such statute, means to hand to and 
leave with, so that when claimant 
presents his claim he parts with its 


possession. Titus v. Montesano, 
supra. 
[b] Service or presentation held 


sufficient.—(1) Zoellner v. Fond du 
Lac, 147 Wis. 300, 133 NW 35 (con- 
struing statute requiring service of 
notice on sidewalk superintendent). 
(2) Under a statute requiring presen- 
tation of a claim ‘‘to the mayor and 
common: couneil,’ delivering of a 
copy to the mayor and to the city 
auditor is sufficient. Pyke vy. James- 
town, 15 N. D. 157, 107 NW 359. (8) 
A notice presented to and filed by 
the city auditor is sufficient under 
a statute requiring presentation to 
“the mayor and common council.” 
Grand Forks y. Allman, 153 Fed. 532, 
88. CCA 554. 

[ec] Service or presentation held 
insufficient.—(1) Service on an alder- 
man is not sufficient where the stat- 


1206 [48 C.J.] 


sel,” or city council.°’ But it has been held that if 
the notice reaches the proper officer in due time it is 
immaterial who serves or files it, or with whom it is 
originally left,°® or to whom it is addressed.* 
the other hand, where service is made on the city 
clerk, as required by statute, it is sufficient, although 


ute requires the notice to be given 
to the mayor or city council. Den- 
ver v. Saulcey, 5 Colo, A. 420, 38 P 
1098. (2) So service on the city 
council does not comply with a re- 
quirement of notice to the mayor or 
city clerk. Dorsey v. Racine, 60 Wis. 
292, 18 NW 928. (3) And service 
upon the street commissioner or side- 
walk superintendent of the city or 
an alderman of the ward in which 
the injury occurred is not complied 
with by service on the mayor and 
city clerk: Harris v. Fond du Lac, 
104 Wis. 44, 80 NW 66. (4) The 
word “may” in the statute providing 
that notice may be given to the 
mayor, city clerk, or treasurer, or to 
any police officer, is equivalent to 
“shall” or ‘must,’ and service of no- 
tice on the city solicitor is unau- 
thorized. O’Connell v. Cambridge, 
(Mass.) 154 NE 760. (5) A _ notice, 
directed to the mayor, that the per- 
son giving it would file suit against 
the city for an injury from a defec- 
tive sidewalk to a term of the su- 
perior court which would convene 
several months after the date of the 
notice, was not a sufficient presen- 
tation of claim to meet the require- 
ments of the statute. Tallapoosa y. 
Brock, 138 Ga. 622, 75 SH 644. (6) 
Under a statute providing that no- 
tice of claims for personal injuries 
against the village shall be presented 
in writing to the president or treas- 
urer, a claim filed with the village 
clerk is insufficient. Rogers v. Port 
Chester, 234 N. Y. 182, 137 NE 19. 
(7) A requirement that notice of in- 
tention to sue be filed with the comp- 
troller is not satisfied by merely 
filing with the corporation counsel. 
Watts v. New York, 133 App. Div. 
400, 117 NYS 612. 


[d] Notice to both the comptroller 
and corporation counsel must be 
given under L. (1886) c 572, and 


Greater New York Charter § 1104. 
Gilbert v. New York, 173 App. Div. 
359, 159 NYS 460; Frankel v. New 
York, 2 NYS 294. 

{e] Im MTlinois (1) under a stat- 
ute requiring a person about to sue 
a city, village, etc., for personal in- 
juries to file in the office of the “city 
attorney,” if there is one, and also 
jin the office of the city clerk, a writ- 
ten statement of his claim, the city 
or village attorney referred to must 
be a licensed attorney having an 
office or place of business. Donald- 
son v:. Dieterich, 247 Ill. 522, 93 NE 
366; Miranda v. Collinsville, 206 Il. 
A. 166. (2) Where a city or village 
has no licensed attorney, the notice 
may be served on the city or village 
elerk. Donaldson vy. Dieterich, supra; 
Miranda v. Collinsville, supra; Schoe- 
ler v. Rockford, 160 Ill. A. 217 (notice 
held not properly filed in clerk’s 
office). (3) Service on either the at- 
torney or clerk alone is insufficient. 
McQuaid vv. Warsaw, 201 Ill. A. 136. 
(4) Where there is no village attor- 
ney or village clerk, service upon 
the village president, each of the 
trustees and the temporary secre- 
tary, is sufficient. Brownell v. An- 
tioch, 215 Ill. A. 404. (5) Service of 
notice upon the city attorney cannot 
be made upon an assistant city at- 
torney. Miranda Vv. Collinsville, 
supra. (6) Delivery of the notice to 
the city clerk upon the premises on 
which his office was situated, inform- 
ing him of the contents thereof, is 
a sufficient compliance with the stat- 
ute. Wolf v. Venice, 152 Ill. A. 585. 
(7) Handing the notice to the city 
clerk while on his way to his office 
is a sufficient filing, Richmond v. 
Marseilles, 190 Ill. A. 227. 
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or couneil.? 


On 


[f] In Maine (1) the mayor and 
alderman constitute the “municipal 
officers of a city,” under Rev, St. 
(1903) e@ 1 § 6 par 25. Huntington 
v. Calais, 105 Me. 144, 73 A 829. (2) 
Hence Rev. St. (1903) ¢ 23 § 76, re- 
quiring the information therein 
specified as to personal injury from 
a defective street to be actually com- 
municated to one of the municipal 
officers within fourteen days there- 
after, is not met by evidence that the 
information was given to the city 
clerk. Huntington v. Calais, supra. 

97. Gable v. Detroit, 226 Mich. 261, 
197 NW 369; Sweeney v. New York, 
225 N. Y. 271, 122 NE 2438; Palm v. 
Mt. Vernon, 213 App. Div. 255, 210 
NYS 308; Gilbert v. New York, 173 
App. Div, 359, 159 NYS 460; Merwin 
v. Utica, 172 App. Div. 51, 158 NYS 
257; Bedell v. New York, 99 App. Div. 
128, 90 NYS 936; Walsh v. Buffalo, 
92..Hun 438, 36 NYS 997. 

[a] Service of a notice upon the 
corporation counsel or other proper 
law officer of cities of a certain class 
as required by L. (1886) ¢c 572 § 1 is 
not excused by compliance with the 
charter provisions of a city of such 
a class (Buffalo City Charter, L. 
[1870] tit 3 ¢ 519 § 7, as amended 
by L. [1886] ¢ 479 § 8) by presen- 
tation of the claim for damages to 
the common council. Curry v. Buf- 
falo, 135 N. Y. 366,.32 NE 80. 

[b] Notice served on a messenger 
or clerk in the office of the corpora- 
tion counsel is not a compliance with 
the statutory provision that such no- 
tice must be- served upon said counsel 
or his assistant, unless notice is 
actually brought to the attention of 
the officers mentioned, and the bur- 
den of proving this rests upon the 
injured party. McAuliff v. Detroit, 
150 Mich. 346, 113 NW 1112; Abbott 


Ma i Sale 150 Mich. 245, 113 NW 
98. Kleopfert v. Minneapolis, 90 
Minn, 158, 95 NW 908 (under L. 


[1897] ¢ 248, in case of an injury 
through the negligence of a park 
board, service of notice on such board 
is not necessary, but service thereof 
on the city council is sufficient); 
Moran v. Salt Lake City, 538 Utah 
407, 173 P 702. 

fa] Presentation held insufficient. 
—Where the statute requires claims 
to be presented to the city council, 
notice of claims served on the board 
of public works is not binding upon 
the city. Moran. v. Salt Lake City, 
53 Utah 407, 173 P 702. 

Mode of service on council or other 
pody see infra text and notes 3-9. 

9S. Colo.—Canon City v. Cox, 55 
Colo. 264, 1383 P 1040. 

Mass.—Wormwood v. Waltham, 144 
Mass. 184, 10 NE 800. 

Mich,—Gable v. Detroit, 226 Mich. 
261, 197 NW 369. 

N. Y.—Sweeney v. New York, 225 
N. Y. 271, 122 NE 248; Missano v. 
New York, 160 N. Y. 123, 54 NE 744; 
Rauber v. Wellsville, 838 App. Div. 
581, 82 NYS 9. 

N. D.—Coleman y, Fargo, 8 N. D. 
695.76 JNWi) L061. 

Wis.—Wieting v. Millston, 77 Wis. 
523, 46 NW 879. 

Tllustrations.—(1) Service on 
“mayor, the city clerk, or the 
treasurer” is properly made by hand- 
ing the notice to an alderman, who 
causes it to be acted upon by the 
board of aldermen after which it is 
delivered to the city clerk in the 
regular course of business by the 
board. Wormwood vy. Walthan, 144 
Mass. 184, 10 NE 800. (2) Where the 


}statute requires a notice of intention 


to sue to be filed with the corpora- 


the clerk does not present the notice to the mayor 


Service upon, or presentation to, the city council 
or other municipal body may be made by service 
upon, or presentation to, the chairman,® the presi- 
dent,* or the recorder or clerk,> of such board or 


tion counsel, such notice is substan- 
tially served, where the paper is ad- 
dressed to, and served on, the city 
comptroller, who sends it to the cor- 
poration counsel, who files it in his 
office and acts on it by examining 
plaintiff on the notice given him by 
defendant to appear. Missano v. 
New York, 160 N. Y. 128, 54 NE 744. 
And see Bedell v. New York, 99 App. 
Div. 128, 90 NYS 9386 (where a com- 
plaint alleged that the notice re- 
quired was served on the comptroller 
of the city of New York, and the 
court allowed an amendment so as 
to allege a filing in the office of the 
corporation counsel). But see Wag- 
ner v. New York, 160 App. Div. 586, 
145 NYS 683; Burford v. New York, 
26 App. Div. 225, 49 NYS 969; Bab- 
cock v. New York, 56 Hun 196, 9 NYS 
368 (all holding that where notice of 
intention to sue for personal injuries 
was not. given corporation counsel, 
notice of claim served on the comp- 
troller was insufficient to satisfy the 
statute). (3) An allegation in a com- 
plaint of the service of notice on 
the mayor, and that the mayor, coun- 
cil, and clerk were presented with 
such notice, and acted thereon in 
their official capacity within the time 
required by law shows a substantial 
compliance with Rey. St. (1908) § 
6661, requiring the notice to be 
served on the city clerk. Powers v. 
Boulder, 54 Colo. 558, 131 P 395, 46 
LRANS 167. 

{b] Filing claim with city auditor 
by whom it was presented to mayor 
and council is sufficient. Coleman v. 
Fargo, 8 N. D. 69, 76 NW 1051. 

1. See supra § 1962. 

2. Powers v. Boulder, 54 Colo. 
558, 131 P 395, 46 LRANS 167. 

McIntee v. Middletown, 80 App. 
. 434, 81 NYS 124. 

O'Donnell v. Syracuse, 102 App. 
. 80, 92 NYS 555 [rev on other 
grounds 184 N. Y. 1, 76 NE 738, 112 
AmSR 558, 3 LRANS 1053] (acting 
president); McIntee v. Middletown, 
80 App. Div. 434, 81 NYS 124. 

5. Minn.—Peterson v. Cokato, 84 
Minn. 205, 87 NW 615; Johnson v. St. 
Paul, 52 Minn. 364, 54 NW 735; Clark 
v. Austin, 38 Minn, 487, 38 NW 615. 

Mont.—Tiggerman vy. Butte, 44 
Mont, 138, 119 P 477. 

N. ¥.—Dobson v. Oneida, 106 App. 
Div. 377, 94 NYS 958 (holding notice 
to a board of trustees of a village 
properly served upon the clerk of 
such board, although not made at 
the meeting of the board, and al- 
though he failed to present the claim 
to the board); O’Donnell v. Syracuse, 
102 App. Div. 80, 92 NYS 555 [rev on 
other grounds 184 N. Y. 1, 76 NE 
738, 112 AmSR 558, 3 LRANS 1053, 
6 AnnCas 173]; McIntee v. Middle- 
town, 80 App. Div. 434, 81°NYS 124. 

Wash.—Durham_ v. Spokane, 27 
Wash. 615, 68 P 383 (presentment of 
claim to city sufficiently made by 
filing with city clerk). 

Wis.—Bacon vy, Antigo, 103 Wis. 
10, 79: NW 81. 

[a]. Service on the city clerk or 
recorder must be served upon that 
officer at his office or place of trans- 
acting the official business pertain- 
ing to his office. Peterson v. Cokato, 
84 Minn. 205, 87 NW 615. 

[b] Where the board or committee 
igs not in session at the time of serv- 
ice (1) it is sufficient to direct the 
notice to the council or other govern- 
ing body, and then deliver it to the 
officer having the care and custody 
of the records and files of such body, 
within the time fixed by statute. 
Kelly v. Minneapolis, 77 Minn. 76, 
79 NW 653; Roberts v. St. James, 76 


se 


For later cases, developments and changes in the law see. cumulative Annotations, same title, page and note number, , 
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§§ 1974-1975] 


body, although the notice is addressed to the mayor 
and city council;® but notice to the council or other 
governing body is not properly served on the mayor™ 
Where the statute requires no- 
tice to be served on a board of commissioners, serv- 
ice wpon one member of the board is sufficient.® 


or city secretary.’ 


Service on deputy or assistant. 


municipal officer is sufficient if made upon a deputy 
or assistant exercising functions appertaining to the 
business,'® where the notice actually reaches the 
officer designated in the statute within the pre- 


seribed time.'+ 


Where the statute does not designate a particular 
officer upon whom service shall be made, service 
upon any officer whose relation to the municipality 
is such that notice to him of matters affecting the 
interest of the municipality is notice to the mu- 


Minn. 456, 79 NW 519; Lyons v. Red 
Wing, 76 Minn. 20, 78 NW _ 868 
(where the notice is left with the 
clerk and is by him presented and 
read to the council, the notice is 
properly served on the_ council). 
(2) Under Rev. Codes § 3289, provid- 
ing that the party alleged to be in- 
jured by the city’s negligence shall 
“sive to the city or town council, or 
trustee, or other governing body of 
such city or town, within sixty days 
after the alleged injury, notice 


‘thereof,’ stating the time and place 


of the injury, notice of injury on a 
defective ‘sidewalk directed to the 
city council and filed with the city 
clerk when the council is not in ses- 
sion is sufficient. Tiggerman eV. 
Butte, 44 Mont. 138, 142, 119 P 477. 

[c] Whether the clerk or recorder 
presented the notice to the council 
for their action or not is immaterial 
in so far as the right of recovery 
against the municipality is con- 
cerned, where the notice is properly 
served on such officer. Peterson v. 


Cokato, 84 Minn. 205, 87 NW 615; 
Dobson y. Oneida, 106 App. Div. 377, 
94 NYS 958. 


6 Johnson v. St. Paul, 52 Minn. 
364, 54 NW 735. 

7. Doyle v. Duluth, 74 Minn, 157, 
76 NW 1029. 

8. Ft. Worth v, Shero, 16 Tex. Civ. 
A. 487, 41 SW 704. 

9. Jones v. Fort. Worth, (Tex. 
Commn. A.) 267 SW 681, 270 SW 1002 
[rev (Civ. A.) 249 SW 296]. 

10. McCabe v. Cambridge, 134 
Mass. 484; Kelly v. -Minneapolis, 77 
Minn, 76, 79 NW 6538; McMahon v. 
New. York, 1 App. Div. 321, 37 NYS 
289. But see Miranda v. Collinsville, 
i ie note 96 [e] (5). 

a 
clerk’s office to an assistant clerk, 
in the absence of the clerk, is prop- 
erly served. McCabe v. Cambridge, 
134 Mass. 484; Kelly v. Minneapolis, 
77 Minn. 76, 79 NW 653. 

{b] Notice of intention to sue to 
corporation counsel may be served by 
delivering it in his office to one who 
is acting for an assistant in making 
the examination of plaintiff regard- 
ing the same claim. McMahon vy. 
New York, 1 App. Div. 321, 37 NYS 
289. 


11. Beyer v. North Tonawanda, 
183 N. Y. 338, 76 NE 214. 
12. Pittsburgh, ‘etc., R:: Co. v. 


Chicago, 144 Ill. A. 293 [aff 242 [I11. 
178, 89 NE 1022, 134 AmSR 316, 44 
LRANS 358]; Blackmore v. Council 
Bluffs, 189 Iowa 157, 176 NW 369; 
Blackington v. Rockland, 66 Me. 332; 
McCabe v. Cambridge, 134 Mass. 
484, 

[a] Mayor.—Notice to the mayor 
is notice to the city. Pittsburgh, 
etc., R. Co. v. Chicago, 144 Tll. A. 293 
[aff 242 Ill. 178, 89 NH 1022, 134 
AmSR 316, 44 LRANS 358]; Daniels 
v. lowa City, 188 Iowa 1012, 177 NW 
42; McCartney v. Washington, 124 


Towa 382, 100 NW 80 (holding that 


the mayor of a city has power to 
acknowledge service of notice un- 


Delivery of notice in the city. 
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nicipality is sufficient.1? 

[§ 1975] (c) Time for Service or Presentation. 
The time within which notice must be served or the 
claim presented is usually fixed by statute,!* and un- 
less the service or presentation is within the time 
so prescribed, it is ineffeetive,!4 in the absence of 
a sufficient exeuse for,'® or waiver of,!® the delay. 
The time of service or presentation runs from the 
date of the accident causing the injury,7 and not 
from the time of the appointment of a guardian ad 
litem for an infant claimant.!§ 


An attempt to serve 


notice after office hours on the last day allowed is 


der a statute requiring written no- 
tice to be served upon the munici- 
pality); Blackington v. Rockland, 66 


Me. 332. 
[b] City clerk.—Notice to the 
city clerk is sufficient if it is evi- 


dently intended for the municipality. 
Leonard v. Holyoke, 138 Mass. 78. 

13. See statutory provisions. 

Validity of statute as to time of 
service or presentation see supra 
§ 1956 note 24 [c] (38) (4), [da]. 

14. Cal.—Bancroft v. San Diego, 
120 Cal. 432,52 P 712. 

Ga.—Andrews v. Savannah, 25 Ga. 
A. 182, 102 SE 875. 


Iowa.—Bliven v. Sioux City, 85 
Iowa 346, 52 NW 246. 

Kan.—King v. Parsons, 95 Kan. 
654, 149 P 699. 

Me.—Veazie v. Rockland, 68 Me, 
511. 

Mass.—Mitchell v. Worcester, 129 
Mass. 525 


Mich.—Moulter v. Grand Rapids, 
155 Mich. 165, 118 NW 919. 
Minn.—Kelly v. Minneapolis, 77 


Minn. 76, 79 NW 653. 

N. Y.—Rogers v. Port Chester, 234 
IN})i 7) oh 2d Shree 955 ce onsy thay, 
Oswego, 191 N. Y. 441, 84 NE 392, 


123 AmSR 605; Winter v. Niagara 
Falls, 190 N. Y. 198, 82 NE 1101, 123 
AmSR 540, 13 AnnCas 486; Biggs v. 
Geneva, 100 App. Div. 25, 90 NYS 
858 [aff 184 N. Y. 580 mem, 77 NE 
1182 mem]; Babcock v. New York, 56 
Hun 196, 9 NYS 368. 

N. C.—Smith v. Winston-Salem, 
189 N. C. 178, 126 SE 514. 

Tenn.—Knoxville v. Felding, 285 
SW 47. : 

Tex.—Ft. Worth v. Shero, 16 Tex. 
Civ. A. 487, 41 SW 704. 

Vt.—Giddings v.-Ira, 54 Vt. 346. 

Wash.—Murray  v._ Seattle, 96 
Wash. 646, 165 P 895; Taylor v. Spo- 
kane, 91 Wash. 629, 158 P 478; Hhr- 
hardt v. Seattle, 40 Wash. 221, 82 P 
296. ’ 

Wis.—Block v. Fond du Lae, 141 
Wis. 85, 1283 NW 654; Hildman y, 
Phillips, 106 Wis. 611, 82 NW 566; 
Ziegler v. West Bend, 102 Wis. 17, 
78 NW 164; Daniels v. Racine, 98 
Wis. 649, 74 NW 5538. 

Ont.—Wallace v. Windsor, '36 Ont. 
L. 62, 9 OntWN 466, 28 DomLR 655 
{app dism 9 OntWN 100]. 

Que.—Strathcona F, Ins, 
Sorel, 24 RevdeJur 609. 

{a] Operation and effect of par- 
ticular statutes.—(1) New York City 
Charter (L, [1901] p 114 c 466) § 261, 
provides that no action shall be 
maintained against the city unless 
thirty days have elapsed since pre- 
sentment of the claim to the comp- 
troller. L. (1886) p 801 c 572 pro- 
vides that no action shall be main- 
tained against a city for personal 
injuries unless notice of intention to 
commence the action shall have been 
filed with the corporation counsel 
within six months after the “cause 
of action” shall have “accrued.”’ It 
was held that, where no notice of 
intention to sue for personal inju- 
ries was presented to the corpora- 


Goes 


not a sufficient compliance with the statute.?® 
the other hand it has been held that a statute re- 
quiring the statement to be filed with the city clerk 
within a designated time after the injury is suffi- 
ciently complied with where the statement is handed 


On 


tion counsel within six months from 
the time the injuries were received, 
no action could be maintained, al- 
though such. notice was presented 
within six months after presentment 
of a claim to the comptroller pursu- 
ant to the charter. Bernreither y. 
New York, 123 App. Div. 291, 107 
NYS 1006 [vey 55 Misc. 130, 106 NYS 
286, and aff 196 N. Y. 506 mem, 89 
NE 1096 mem]. (2) L. (1906) e@ 473 
§ 224, providing that a city shall not 
be liable for injuries to the person 
unless a claim in writing shall with- 
in three months after the accident 
be presented to the common council 
and served on the mayor or city 
clerk, and notice of intention to sue 
be served upon the corporation 
counsel, nor unless an action shall be 
commenced within one year after the 
accident, although superseding L. 
(1886) c 572, providing that the no- 
tice of intent to commence an action 
must be given within six months 
after the cause of action, does not 
require that the notice of intention 
to sue shall be served on the cor- 
poration counsel within three months. 
Doyle v. Troy, 138 App. Div. 650, 122 
NYS 704 [aff 202 N. Y. 625 mem, 96 
NE 1114 mem]. (3) The mayor and 
aldermen constitute the municipal 
officers under Rev. St. c 1 § 6 par 25, 
and since notice of a personal in- 
jury from a defective street must be 
delivered to one of the municipal 
officers within fourteen days there- 
after, and that portion of the time 
remaining after receipt of the notice 
by the city clerk would probably ex- 
pire in a majority of instances be- 
fore the next regular meeting of the 
mayor and aldermen, there is no 
presumption either at law or of fact 
that such notice given to the clerk 
would be brought to the attention of 
the municipal officers or any of 
them within the time stated. Hunt- 
ington v, Calais, 105 Me. 144, 73 A 


15. See infra §§ 1977-1979. 
16. See infra § 1981. 
17.. Lee v.. Ft. Morgan, .77 Colo. 
135, 235 P 348; McEvoy v. Sault Ste. 
Marie, 136 Mich. 172, 98 NW 1006; 
Bernreither v.. New York, 123 App. 
Div. 291, 107 NYS 1006: [aff 196 N. Y. 
506 mem, 89 NE 1096 mem]; Biggs 
v. Geneva, 100 App. Div. 25, 90 NYS 
858 [aff 184 N. Y. 580 mem, 77 NE 
1182 mem] (where the accident oc- 
curred on Febr. 10, 1902, the month 
allowed for filing notice expired 
March 10, 1902); Curle. v. Brandon, 
L5eMam,, 22s ys 
{a] “After the happening of the 
alleged negligence.”—A statute re- 
quiring notice to be given one month 
“after happening of the alleged negli- 
gence’ should be construed as mean- 


ing after the happening of the “in- 
rye Curle v. Brandon, 15 Man, 
12 


18. Murphy v. Ft. Edward, 213 
N.Y. 397, 107 NE 716, AnnCas1916C 
1040. 

19. Ehrhardt v. Seattle, 40 Wash. 
221, 82 P 296, 


1208 [43 C.J.] 


to the clerk at his residence at 11:15 P.M. on the 
last day of the prescribed period, and is taken by 
him to his office the next morning and stamped as 
filed on that date.?° 

A notice filed after the action is commenced, al- 
though before the filing of the declaration and 
within the time prescribed by statute, will not sup- 
port the action.*+ 

Where the damages are continuing and the stat- 
ute requires notice or presentation of claim within 
a specified time after the claim acerues, recovery 
cannot be had for damages accruing more than the 
specified time prior to such notice or presentation.?? 
But failure to give notice of damages by flooding, 
due to the faulty construction of a culvert, does not 
preclude recovery of damages from subsequent flood- 
ine, of which timely notice was given.”? 

[§ 1976] (6) Time for Investigation. Provision 
is also made in some of the charters and statutes 
that suit on the claim cannot be brought until the 
municipal authorities have acted upon the claim or 
until the lapse of a specified time after the notice 
or presentation of the claim.?4 The purpose of such 
provision is to secure to the municipality time for 
investigating the claim before the expense of a suit 
is imposed upon it,?> and an action brought before 
the expiration of the prescribed time is premature 
and cannot be maintained.?° But such a prohibition 
must be explicit and clear and will not be inferred.?7 
Where the time to elapse after notice before suit 
is not prescribed by law, then a reasonable time 
must be given to permit investigation of the claim.?8 


MUNICIPAL CORPORATIONS 


no action will lie until the law de- 


[§§ 1975-1977 


Under this rule an action brought after the notice 
is given-and on the same day is premature,” al- 
though there is authority to the contrary.*° 

[§ 1977] (7) Excuses for Want of, or Delay in, 
Giving Notice or Presenting Claim—(a) In General. 
In some jurisdictions it has been held that failure 
to give notice of the injury as required by statute 
cannot be excused for any cause unless the statute 
so provides.*! But in most jurisdictions want of 
notice or statement of claim, or failure to give such 
notice or statement within the time required, will 
not ordinarily affect plaintiff’s rights where a rea- 
sonable excuse,*? such as physical or mental inea- 
pacity,*? is shown, and the municipality is not preju- 
diced or misled. In some jurisdictions the court 
may in its discretion grant leave to file a notice 
or presentment after the statutory period has ex- 
pired, if claimant has been unavoidably prevented 
from filing it within the prescribed time, and it is 
manifest that injustice would otherwise ‘be done.2® 
Under this rule, if it appears that plaintiff has no 
cause of action, a denial of the petition to file a 
claim after the time has expired is proper, since it 
would not result in manifest injustice,®® but such 
denial is not ordinarily ordered unless it conclu- 
sively appears from the admitted facts or the alle- 
gations of the petition that no valid claim exists.°* 
The giving of notice of injuries caused by a defect 
in a sidewalk is not excused by the fact that the 
municipality owns the abutting property.*® 

Ignorance of law has been held to constitute no 
excuse for failure to comply with the statute,®9 al- 


Montreal North, 27 Que: Pr. 4. )'(de- 


20. King v. Parsons, 95 Kan. 654, 
149 P 699. 
[a] “A different question might 


arise where the clerk in such a situa- 
tion refuses to accept a paper at his 


residence, after office hours; but 
here, instead of refusing, he con- 
sented to and did receive it.’ King 


ee a 95 Kan. 654, 656, 149 P 
699. 

21. Langguth v. Glencoe, 253 Ill. 
505, 97 NE 1052 [rev 161 Ill. A. 294]. 

22. Beard v. Kansas City, 96 Kan. 
102, 150 P 540; Meruk v. New York, 
DIS ONAN 2th tho) NE oid: “Smithy. 
Winston-Salem, 189 N. C. 178, 126 
SE 514; Jorguson v. Seattle, 80 
Wash, 136, 141 P 334, 

[a] Dllustration.—Plaintiffs, whose 
cause of action is for damages to the 
rental value of real estate caused by 
repeated flooding from a negligently 
constructed sewer, are limited, in the 
recovery of damages, to those caused 


by overflows of their premises within | 


six months preceding the filing of 

the notice of their claim. Meruk v. 

New) Yorks” 223° N. # YY. i271; 

DT1. 
23. Wright ‘v. 

132. SE 707. 

24. See statutory provisions. 

25. Kenyon v. Cedar Rapids, 
Iowa 195, 99 NW 692; Reining v. 
Buffalo,/102)°N. Y.. 308, 6° NEN=792); 
Rice v. Mechanieville, 195 App. Div. 
268, 186 NYS 756. 

g@s. Saunders vy. Fitzgerald, 113 
Ga. 1619-38 SSH!) 978. “Grooms, ivi 
Hawkinsville, 31 Ga, A. 424, 120 SH 
807; Smith’ v. Davenport, 198 Iowa 
1295, 201 NW 47; Kenyon v. Cedar 
Rapids, 124: Jowa 195, 99 NW 692; 
Casey v. New York, 217 N. Y. 192, 
111 NE 764; Rice v. Mechanieville, 
195 App. Div. 268, 186 NYS 756; 
Moren v. New York, 163 App. Div. 
561, 148 NYS 1010; ‘Smith v. New 
York, 88 App. Div. 606, 85 NYS 150; 
Pulitzer v. New York, 48 App. Div. 
6, 62 NYS 587. 

{a] Particular statutes construed. 
—(1) Under the Albany City Charter 
that, where the common council re- 
fers a claim to the law department, 


Richmond, 


partment has reported to the council, 
which it may do at any time within 
three months. --Moriarty v. Albany, 
8 App. Div. .118, 40 NYS* 583. ~(2) 
Under L. (1860) ¢ 379, an action for 
damages occasioned by the discharge 
of water and sewage on plaintiff's 
land cannot be maintained against 
the city until after the lapse of 
twenty days from the time the claim 
has been presented to the Binpircier 
for adjustment. Duryea v. 
York, 26 Hun (N. Y 120. 

[b] Oral examination of plaintiff. 
—Under Greater New York Charter 
§§ 149, 261, a claimant may maintain 
an action against the city after 
thirty days from presentation of the 
claim, although no oral examination, 
as provided by the first section, has 
been had. Moren v. New York, 163 
App. Div. 561, 148: NYS 1010. 


New 


a7. Jones_v. Albany, 151 N. Y. 
223, 45 NE 557 (Albany City Char- 
ter, L. [1883] p 298 tit 3 §§ 45, 51, 


| created no such prohibition as to a 


119 NB} 
(Va.) | 


124, 


claim for personal injury). 

28. Burroughs v. Lawrence, 116 
Kan. 573, 227 P 328; Springer v. De- 
troit, 118 Mich. 68, 76 NW _ 122; 


Dundas v. Lansing, 75 Mich. 499, 42, 


NW 1011, 18 AmSR 457, 5 LRA 143; 
Freligh, v. Saugerties, 70 Hun 589, 24 
YS1'82, , 


{a] Four days held -reasonable.— 
Burroughs vy. Lawrence, 116 Kan. 578, 
220° P 328; 

29. Freligh v. Saugerties, 70 Hun 
589, 24 NYS 182, 

co. Gutkind v. Elroy, 97 Wis. 649, 
73 NW 3:25 (service of notice under 
Rev. St. § 13839 is complied with, al- 
though the summons and complaint 
are served immediately after the 
service of such notice and on the 
same day, no specified time prior to 
suit being provided by statute for 
service of notice). 

31. Peoples v. Valparaiso, 178 Ind. 
673, 100 NE 70; Touhey v. Decatur, 


fault or delay in giving notice is not 
excusable). 

Questions for jury see infra § 2055. 

33. See infra § 1978. 

34. Howard v. South Vancouver, 
34 B.C. 167, 4 DomLR 257, 3 West 
Wkly 166; Smith v. Transcona, 
(Man.) [1923] 2 WestWkly 995; Ful- 
ler v. Niagara Falls, 48 Ont. L. 332, 
56 DomLR 13; Pipher v. Whitechurch 
Tp. .39 Ont. (En, 244°) 12) sOnt WeNause 
34 DomLR 702. 

35. See statutory provisions. 

{a] Leave to file held properly 
granted.—Prichard v. Boscawen, 78 
N. H. 131, 97 A 563; Welsh v: Frank- 
lin, 70 N. H. 491, 48 .A 1102 (such 
leave may be granted where claim- 
ant was unavoidably prevented from 
seasonably filing his statement, and 
where the evidence is conflicting as 
to the nature of the defect and the 


.cause of the accident and there are 


questions in controversy which 
plaintiff should be permitted to in- 
vestigate); Boyd v. Derry, 68 N.-H. 
272, 38 A 1005; Chadbourne vy. Exe- 
ter, 67 N. H. 190, 29 A 408; Hayes 
v. Rochester, 64 N, H. 41, 66 A 274 
(application for leave held season- 
able); Page v. Campton, 63 See sl 
197; Bartlett v. Lee, N. H. 168 
(notice filed in wrong county and 
transferred after expiration of statu- 
tory time); Sewell v. Webster, 59 
N. H. 586; Gitchell v. Andover, 59 
NUH 363. 

36. Prichard v. Boscawen, 78 N. 
H..131,:97 A 668; Knight wv.) Haver- 
Hie we ING 487, 93 A 663; Owen 
v. Derry, TAIN EL 405) 20 Ae 926. 

37. Pritchard v. Boscawen, 78 N. 
Hy 1380; °97) A 563)) Knights ve Haver= 
hill, 77 N. H. 487, 93 A 663; Owen 
va Derry, 71 IN. (Hi. 405,-.52 / A. 9265 
Hendry v. North Hampton, 71 N. H. 
26,52 Av 283: 

38. Pasold v. De Witt, 198 Iowa 
966, 200 NW 595. 

39. Hartsell v. Asheville, 164 N. 


175 Ind. 98, 98 NE 540, 32 LRANS |C, 198, 80 SE 226; Smith v. Trans- 
350. cona, (Man.) [1923] 2 WestWkly 

32. Fee v. Montreal, 52 Que.|995; Egan v. Saltfleet Tp., 29 Ont. 
Super. 336. But see Casavant v.!L. 116, 4 OntWN 1384, 13 DomLR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though, under a statute allowing the court to grant 
leave to’ file after the statutory time has expired 
would otherwise be 
shown,*° ignorance of the law on the part of the 
has been held a 


“‘when the manifest injustice’’ 


injured person*! or his counsel*? 
sufficient excuse. 


_ Ignorance of facts. Noncompliance with the stat- 
ute is not exeused by the fact that the person in- 
jured had no suspicion or knowledge of the in- 
_juries** or of the source or cause thereof** until 
after the time for giving the notice had expired, 
even though the facts were purposely concealed by 


the municipality.** 


Actual knowledge by municipality. 
give the notice or present the claim within the 
time prescribed by statute is not excused by the 
mere fact that the city council or other officers of 
the municipality had actual knowledge of the cir- 


cumstances of the injury.*® 
Compromise and settlement. 


884; Biggart v. Clinton, 2 OntWR 
1092; Dupuis vy. Montreal, 56 Que. 
Super. 121, 
40. See supra text and note 35. 
41. Boyd v. Derry, 68 N. H. 272, 
os 1005; Bolles v. Dalton, 59 N. H. 
42, Kelsea v, Manchester, 64 N. H. 


570, 15 A 206. 

43. Crocker v. Hartford, 66 Conn. 
387, 34 A 98; Fuller v. Niagara Falls, 
48 Ont. L. 332, 56 DomLR 13; Wal- 
Jace Vv. Windsor, “36 “Ont. LL. ~62; .'9 
OntWN 466, 28 DomLR 655. 

{a] Failure to anticipate the se- 
ricusness of the injury is no excuse 
for the delay. Fuller v. Niagara 
Falls, 48 Ont. L: 332, 56 DomUR 13; 
Wallace v. Windsor, 36 Ont. L. 62, 
9 OntWN 466, 28 DomLR 655. 


44. Sheer v. Everett, 134 Wash. 
385, 235-P 789. 
[a] Ilustration.—That plaintiff, 


contracting an illness from use of 
city water, did not learn of the 
source or cause thereof until after 
period provided by Everett Charter 
§ 145, for filing of claims against 
city had expired, was immaterial, 
such charter provision being manda- 
tory. Sheer v. Everett, 134 Wash. 
385, 2385 P 789. 

45. Sheer v. Everett, supra. 

46. Conn.—Crocker v. Hartford, 66 
Conn. 387, 34 A 98; Gardner v. New 
London, 63 Conn. 267, 28 A 42. 

Ind.—Gribben v. Franklin, 175 Ind, 
500, 94 NE 757; Touhey v. Decatur, 
175 Ind. 98, 983 NE 540, 32 LRANS 
350; Titus v. Bloomfield, 80 Ind. A. 
483, 141 NE 360; Rushville v. Mor- 


row, 54 Ind. A. 538, 101 NE 659; Blair 
vi Et. Wayne, 51 Ind. A; 652, :98 
NE 736. 

Me.—Rich vy. Eastport, 110 Me. 


537, 87 A 374. 

Mass.—Dalton v. Salem, 139 Mass. 
91, 28 NE 576; Mooney v. Salem, 130 
Mass. 402. 

Mo.—Reid v. Kansas City, 195 Mo. 
Al 457, 192 SW 1047; Lyons v. St. 
Joseph, 112 Mo. A. 681, 87 SW 588. 

N. Y.—Rogers v. Port Chester, 234 
IN 2182, 137 NETS. 

N. C.—Pender vy. Salisbury, 160 N. 
C. 363, 76 SH 228. 

Wash.—Cole v. Seattle, 64 Wash. 
deniG e257, 34 LRANS 1166, Ann 
Cas1913A 344, 

Wis.—Sowle v. Tomah, 81 Wis. 349, 
51 NW 571. 

Ont:.—O’ Connor ~v./ Hamilton; *)10 
Ont, L. 529, 6 OntWR 227 [allowing 
app 8 Ont. co 391, 3 OntWR 918]. 

Que. — Strathcona Pe pneu COM iV. 
Sorel, 24 RevdeJur 609. 

[a] That some of the city officers 
were at the place of the injury im- 
mediately after the accident and 
knew precisely’ where it occurred 
does not dispense with the required 
notice. Sowle v. Tomah, 81 Wis, 349, 
51°NW 571. 


Where a claim pre- 
sented to the city council is compromised and set- 
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tled by an agreement whereby the municipality 
promises to pay claimant a specified sum, presenta- 
tion of a claim is not necessary as a condition prece- 
dent to suit against the municipality upon such 


[§ 1978] (b) Physical and Mental Incapacity Gen- 


Failure to 


erally.** In some jurisdictions, particularly in those 
where the liability on which the action is based is 
statutory, it has been held that the inability of the 
person injured to give notice or cause it to be given 
affords no excuse for failure to comply with the 
statute, unless the statute so provides.*? 
jurisdictions, however, 
mental or physical incapacity caused by the injury 
is of such a character as to make it impossible to 
give the notice or cause it tos be given within the 
prescribed time, 
tor failure to comply with the statute,°° and some 


In other 


it is held that, where the 


it constitutes a sufficient excuse 


statutes expressly make such incapacity an excuse 


{[b] Oral information to the city 
officers from plaintiff of the place 
and cause of the injury does not ex- 
cuse the giving of the required writ- 
ten notice. Dalton v. Salem, 139 
Mass, 91, 28 NE 576; Shea v. Lowell, 
132 Mass. 187. 

Actual knowledge as curing de- 


fects in nectice or statement see 
supra § 1970. : 
47. Sharp v. Mauston, 92 Wis. 


629, 66 NW 803. 

48. Infancy see infra § 1979. 

Question for jury see infra § 2055. 

49. Peoples v. Valparaiso, 178 
Ind. 673, 100 NE 70; Touhey v. De- 
catur; 175 Ind. 98,.98 NE 540, 32 
LRANS 350; McCollum’ v. South 
Omaha, 84 Nebr. 413, 121 NW 438; 
Carson v. Hastings, 81 Nebr. 681, 116 
NW 673; Ellis v. Kearney, 80 Nebr. 
51, 113 NW 803; Sehmidt v. Fremont, 
70 Nebr. 577, 97 NW 830. 

[a] In Washington (1) it ‘was 
held in earlier cases that, where the 
incapacity of the injured person cov- 
ered the entire period fixed for pre- 
senting claims, failure 
the claim within the statutory time 
was excused. Ehrhardt v. Seattle, 
383 Wash. 664, ° 74° RP 827; “Born: v: 
Spokane, 27 Wash. 719, 68 P 386. (2) 
But the incapacity must have been 
such as to make it impossible for 
the injured person not only to pre- 
sent the claim, but to have it pre- 
sented for him. Phrhardt v. Seattle, 
40 Wash. 221, 82 P 296 (incapacity 
held insufficient). (3) In later cases 
it has been held, without deciding 
the correctness of the former rule, 
that an incapacity which does not 
extend over the entire period al- 
lowed for presenting claims does not 
excuse failure to comply with the 


statute. Hall v. Spokane, 79 Wash. 
303, 140 P 348; Benson v. Seattle, 
78 Wash. 541, 139 P 501. And see 


infra text and note 55. (4) In other 
late cases, however, it has been held, 
apparently without qualification, that 
physical or mental incapacity on the 
part of the injured person will not 
excuse failure to present the claim 
within the prescribed time. Dickie 
vu Centralia, 91" Wash: 467, 7157 P 
1084; Haynes v. Seattle, 87 Wash. 
375, 151. P 789) 83° Wash. 51,5145 P 
73; Ransom vy. South Bend, 76 Wash. 
396, mee P 365. 

50. S.—Webster v. Beaver Dam, 
84 Fed. 380 (under Wisconsin law). 

Mo.—Randolph vy. Springfield, 302 
Mo. 33, 257 SW 449, 31 ALR 612 
[overr in effect Reid v. Kansas City, 
195 Mo. A. 457, 192 SW 1047]. 

N. Y.—Rogers v. Port Chester, 234 
N. Y. 182, 137 NE 19; Murphy v. Ft. 
Edward, O13) IN. Ye 397, 107 NE 716, 
AnnCas1916C 1040; Whiteside Vv. 
North American Acc. Ins. Co., 200 
N. Y. 320, 93 NE 948, 35 LRANS 696; 
Forsyth v. Oswego, 191 N. Y. 441, 


and provide for an extension of time.®! 
capacity 1s a good excuse, it is sufficient if the notice 


to present: 


Where in- 


84 NE 392, 123 AmSR 605; Winte® v. 
Niagara Falls, 190 N. Y. 198, 82 NE. 
1101, 123 AmSR 540, 13 AnnCas 486; 
Walden vy. Jamestown, L78.N.) Ye 213, 
70 NE 466; Gold v. Kingston, 210 
App. Div. 523, 206 NYS 735 (mental 
incapacity not shown); Williams v. 
Port Chester, 97 App. Div. 84, 89 
NYS 671 [aff 1838 N. ¥. 550 mem, '76 
NE 1116 mem]; Green v. Port Jervis, 
55 App. Div. 58, 66 NYS 1042; Hun- 
gerford v. Waverly, 56 Misc. 186, 
107 NYS 291 [rev on other grounds 
125 App. Div. 311, 109 NYS 438]. 

N. C.—Hartsell v. Asheville, 164 N. 
C. 193, 80 SE 226, 166 N. GC. 638, 82 
SE 946; Terrell v. Washington, 158 
INC: 281, 73 SE 888. 

Okl,—Tulsa_v. Wells, 79 Okl. 39, 
191 P 186. 

Va.—Bowles v. Richmond, 133 SE 
593, 129 SE 489 (dictum). 

Ont.—Morrison y. Toronto, 12 Ont. 
L. 333, 7 OntWR 547 [leave to appeal 
to Ct. of App. refused 7 OntWR 607]; 
O’Connor v. Hamilton, 8 Ont. L. 391, 
3 OntWR 918 [app allowed on other 


ST oieaes 10 Ont. L. 529, 6 OntWR 
Que.—Fee v. Montreal, 52 Que. 
Super. 336. 


“Plaintiff had a right of action at 
common law as soon as she was in- 
jured by the city. No act of the 
Legislature would be valid which 
clogged or encumbered her right to 
enforce such common-law right with 
impossible conditions, such as to re- 
quire her to give notice when she was 
physically or mentally incapable of 
so doing, or other conditions impos- 
sible of performance, without her 
fault. To require such an impossi- 
bility of her would, in effect, be a 
denial of her right to sue at all upon 
a perfectly valid cause of action.” 
Randolph v. Springfield, 302 Mo. 33, 
43, 257 SW 449, 31 ALR 612. 

[a] Incapacity is a question of 
fact to be established as any other 
element of plaintiff's case. Randolph 
v. Springfield, (Mo. A.) 275 SW 567. 


51. See statutory provisions. 
[a] Nature of incapacity.—Under 
Revi) Ene 61 § 210 as! to damages 


for defects in ways and extension of 
time for giving city notice, incayac- 
ity enlarging period is inability of 
person to give notice himself or 
through another, resulting from loss 
of faculties or loss of power to use 
mind, because of loss or impairment 
of organs. Goodwin v. Fall River, 
228 Mass, 529, 117 NE 796. 

{b] Physical and mental incapac- 
ity will not excuse (1) if it still 
enables the injured party to pro- 
cure, another person to give a notice 
on his behalf, even though he can- 


not ‘give it personally. Barclay v. 
Boston, 167 Mass. 596, 46 NE 113, 
173 Mass. 310, 53 NE 329 ; Saunders 


v. Boston, 167 Mass. 595, 46 NE 98. 
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is given when the disability is removed, or within 
a reasonable time thereafter,°? or, where the statute 
expressly. provides for an extension of time and 
specifies the duration thereof,°* then within the time 
so specified.*4 In any event disability during a por- 
tion of the period allowed will not extend the time 
of performance provided a reasonable time remains 
within the period before the disability occurs or 


after it is removed.®® 


[§ 1979] (c) Infancy. Unless the statute excepts 
infants, the fact of infancy will not excuse failure 
to comply with the requirement of notice or presen- 
But it has been held that, while 
the fact of infancy does not ipso facto excuse com- 


tation of elaim.°*® 


(2) A person is not disabled to give 
notice by the fact that he is unable 
to leave his bed. Lyons. v. Cam- 
bridge, 132 Mass. 534; McNulty v. 
Cambridge, 130 Mass. 275. (3) Physi- 
cal inability to move, be moved, or 
write is not evidence of incapacity, 
within Rev. L. ¢ 51 § 21, as to ex- 
tension of time for notice to city of 
injuries on street. Goodwin v. Fall 
River, 228: Mass, 529, 117 NE _ 796. 
(4) ignorance of facts is not evidence 
-of mental or physical condition. 
Goodwin v. Fall River, supra. (5) 
Want of means to employ assistance 
to give notice is not evidence of in- 
capacity. Goodwin v. Fall River, 
supra. (6) Other cases holding dis- 
ability not shown. Townsend v. Bos- 
ton, 232 Mass. 451, 122 NE 395; 
May v. Boston, 150 Mass. 517, 23 
NE 220; Mitchell v. Worcester, 129 
Mass. 525; Harris v. Genoa, 111 Nebr. 
91, 195 NW 953. 

[c] Imaction of third persons.— 
The statutory privilege of extension 
of time given to an adult mentally 
incapacitated could not be affected or 
impaired by the inaction of his 
father, or of any relative or friend 
other than his duly appointed guard- 
ian. Stoliker v. Boston, 204 Mass. 
522, 90 NE 927. 

{d] “Bereft of reason.’—Under 
some statutes failure to give timely 
notice is excused where the person 
injured was “bereft of reason” in 
consequence of the injury. Ray v. 
St. Paul, 44 Minn. 340, 46 NW 675 
(showing held insufficient); Gonyeau 


v. Milton, 48 Vt. 172 (showing held 
sufficient). 
52. Randolph v. Springfield, 302 


Mo. 33, 257 SW 449, 31 ALR 612 (not 
exceeding the time provided for giv- 
ing notice originally); Forsyth v. 
Oswego, 191 N. Y. 441, 84 NE 392, 
123 AmSR 605; Walden v. Jamestown, 
178 N. Y. 213, 70 NE 466; Hungerford 
v. Waverly, 125 App. Div. 311, 109 
NYS 4388 [rev 56 Misc. 186, 107 NYS 
291]; Green v. Port Jervis, 55 App. 
Div. 58, 66 NYS 1042. See also cases 
supra. note 51. 

{a] Rule applied.—Notice of in- 
tention to sue required to be filed 
within forty-eight hours held suf- 
ficiently served five days after the 
occurrence, aS soon as the injured 
person recovered from the semicon- 
scious condition resulting from the 
shock and the anesthetics adminis- 
tered. Green v. Port Jervis, 55 App. 
Div. 58, 66 NYS 1042. 

[b] Bhree months after disability 
removed held unreasonable, For- 
syth v. Oswego, 191 N. Y. 441, 84 NE 
392, 123.-AmSR 605. 

. See statutory provisions. 

54. Stoliker v. Boston, 204 Mass. 
522, 90 NE 927; May v. Boston, 150 
Mass. 517, 23 NE 220 (under Pub. St. 
ec 52 §§ 19, 21, if it is impossible to 
give the notice within the prescribed 
time by reason of mental or physical 
disability, it may be given ten days 
after such disability is removed); 


Harris v. Genoa, 111 Nebr. 91, 195 
NW 953 (ten days’ extension al- 
lowed). 

55. Hastings v. Foxworthy, 45 


Nebr. 676, 63 NW 955, 34 LRA 321; 


s 
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Hall v. Spokane, 79 Wash. 303, 140 
P 348; Benson v. Seattle, 78 Wash. 
541, 139 P 501; Egan v.-Saltfleet Tp., 
z9 Ont. L. 116, 4 OntWN 1384, 10 
DomLR 884, 

{a] Where incapacity does not re- 
sult until twenty-seven days after 
accident, failure to give notice within 
thirty days is not excused, Harris 
v. Genoa, 111 Nebr. 91, 195 NW 953. 

56. U. S.—Baker v. Manitou, 277 
Fed. 232. 

Ind.—Peoples v. Valparaiso, 178 
Ind. 6738, 674, 100 NE 70 [cit Cyc]. 

Iowa.—Cushing v., Winterset, 144 
Iowa 260, 122 NW 915. 

Kan,—Dechant v. Hays, 112 Kan. 
729, 212 P 682. 

Mass.—Madden vy. Springfield, 131 
Mass. 441. * 

Mich.—Davidson v. Muskegon, 111 
Mich, 454, 69 NW 670. 

Utah.—Hurley v. Bingham, 63 
Utah 589, 228 P 213, 216 [eit Cyc]. 

&7. Murphy v. Ft. Edward, 213 N. 
Ys 3970/107 NE. %16;,. AnnGaslsree 
1040; Winter v. Niagara Falls, 190 
N. Y. 198, 82 NE 1101, 123 AmSR 
540, 13 AnnCas 486. See Norton v. 
New York, 16 Misc. 3038, 38 NYS 90 
(code extending limitation of actions 
in case of infants to one year after 
disability ceases does not apply to 
limitation in L. [1886] ¢ 572, requir- 
ing Shotice of intention to sue for per- 
sonal injuries to be filed within six 
months after cause of action ac- 


McDonald v. Spring Valley, 
285 Ill. 52, 120 NE 476, 2 ALR 1359 
[rev 209 Ill. A. 7] (child of seven 
years); Doerr v. Freeport, 239 Ill. A. 
560 (boy of twelve years); Brownell 
vy. Antioch, 215 Ill, A. 404 (child of 
five years); Murphy v. Ft. Edward, 
213; N., Yo) 897, 107 NE 716; (AnnCas 
1916C 1040 (child of five years); Tul- 
sav. Wells, 79 Okl. 39, 191 P 186. 

59. Murphy v. Ft. Edward, 213 N. 
ater 107 NE 716, AnnCas1916C 
ee Question for jury see infra § 

61. Ala.—Grambs vy. Birmingham, 
202 Ala. 490, 80 S 874. 

lll—Walters v. Ottawa, 240 Ill. 
259, 88 NE 651 [rev 144 Ill. A. 379]; 
Cross v. Chicago, 195 Ill. A. 86; Lucas 
v. Pontiac, 142 Ill. A. 470. 

Ind.—Touhey v. Decatur, 175 Ind. 
98, 938 NE 540, 543, 32 LRANS 350 
[cit Cyc]; Rushville v. Morrow, 54 
Ind. A. 588, 101 NE.659; Blair v. Ft. 
Wayne, 51 Ind. A. 652, 98 NE 736. 

Kan.—Dechant v. Hays, 112 Kan. 
W209 202 P 682, 

Me.—Rich v. Eastport, 110 Me. 537, 
Sanne tt Veazie v. Rockland, 68 Me, 
“ . \ 

Mass.—Maloney v. Cohasset, 234 
Mass. 284, 125 NE 563; Gay v, Cam- 
bridge, 128 Mass. 887. 

Mo.—Reid v. Kansas City, 195 Mo. 
A. 457, 192 SW 1047. 

Mont.—Berry v. Helena, 56 Mont. 
122, 182, B LL7. 

N. C.—Pender v. Salisbury, 160 N. 
C. 363, 76 SE 228. 


R. I.—Batchelder vy. White, 28 R. 
I. 465, 466, 68 A 320. 
Tenn.—White v. Nashville, 134 


Tenn. 688, 185 SW 721, AnnCas1917D 


pliance with the statute,°? nevertheless, where the 
infant is of such tender years as to be incapable 
of comprehending and obeying the statute, such con- 
dition is one of physical and mental inability, ex- 
cusing his failure to give, or delay in giving, the 
required notice;°* and the failure of the parents to 
file the notice is not chargeable to the child.°? 

[§ 1980] (8) Waiver of Notice or Defects There-. 
in°°—(a) Want of Notice. 
it is held that the requirement of notice or presen- 
tation of claim for injury cannot be waived by the 
municipal authorities.*+ 
it has been held that the requirement may be 
waived,® or that the municipality may so act as 


In some jurisdictions 


But, in other jurisdictions 


960. y 
See Borst v. Sharon, 24 App. Div. 
599, 48 NYS 996 (holding that the 
town or municipal officers cannot 
waive any statutory requirements as 
to notice of claim imposed for, the 
protection of the municipality): 

[a] In Iowa (1) under a statute 
providing that no action shall be 
brought against the municipality 
later than a specified time after an 
injury, unless written notice of the 
injury is served within a designated 
time, it was held that compliance 
with the statute could not be waived. 
Starling v. Bedford, 94 Iowa 194, 62 
NW 674. (2) In a later case it was. 
held that there appeared to be an 
inconsistency between the reasoning 
in the earlier case and the general 
rule that a litigant may be estopped 
to rely upon the statutory limita- 
tions, but that conceding that a mu- 
nicipal corporation could estop it- 
self from relying on the statute, a 
point not decided, nevertheless the 
city solicitor had no power to waive 
the statute, and a statement by him 
to claimant before suit was com- 
menced, and relied upon by claimant, 
that he, the solicitor, would not take 
advantage of the statute, did not 
estop the municipality from pleading 
the statute in bar of the action. 
Welu v. Dubuque, 209 NW 439. 

62. Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133 (diec- 
tum); Nevala v. Ironwood, 232 Mich. 
316, 205 NW 93; Wilton vy. Detroit, 
138 Mich. 67, 100 NW 1020 (acts held 
not to constitute waiver); Cawthorn 
v. Houston, (Tex. Commn, A.) 231 
SW 701 [rev (Civ. A.) 212 SW. 796]; 
igs v. Appleton, 49 Wis. 125, 5 NW 

“The provision in question is one 
of procedure only, and is but an aid 
to the mayor.and commissioners in 
passing upon the liability of the city 
in any given case. Whether or not 
they could waive this provision after 
the 90 days had expired we do not 
say. We doubt it. But they are 
not prohibited from waiving it during 
the 90 days’ period. The charter 
does not prohibit a waiver at any 
time. If the mayor and commis- 
sioners are willing to investigate a 
given case themselves, and attempt 
to compromise the same during the 
90 days’ period, we see no reason 
why they should not be permitted to 
do so. The provision is solely for 
their convenience. We think they 
can waive strict compliance with this 
provision. A waiver, in law, is the 
voluntary relinquishment of a known 
right, and if, under the facts, a jury 
can say that the mayor and com- 
missioners intended to waive strict 
compliance with this provision, such 
compliance would not be necessary as 
a condition precedent to the main- 
tenance of this suit for damages.” 
Cawthorn v. Houston, (Tex. Commn, 
A.) 2381 SW_ 701, 705. é 

_[a] Acts held to show waiver.—-A 
city commissioner, being authorized 
by the mayor and commissioners to 
approach a claimant for personal in- 
juries and offer him, a compromise 


'and invite him to their office to dis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1980-1982] 


to estop itself from asserting noncompliance with 
the statute;°* and that the requirement is waived 
where objection is first raised on a motion for new 
trial.°* But an objection raised at the close. of plain- 
tiff’s ease that no claim was filed before bringing 
suit is not waived by the subsequent introduction 
of testimony to meet the case made by plaintiff.®° 
So the mere fact that the common council directed 
plaintiff to appear and produce his witnesses is not 
a waiver of the notice, where it does not appear that 
the council knew at the time it gave such direction 
that plaintiff had failed to give notice.°® In some 
eases where the right to waive notice has been de- 
nied or not decided, the court has nevertheless 
passed upon the sufficiency of the facts relied upon 
to show waiver.®* Thus it has been held that the 
fact that the city counselor, after action was be- 
gun, subpeenaed plaintiff and took his deposition as 
to the accident, was not a waiver of the statutory 
notice.®§ It has also been held that, even if the 
netice can be waived, a waiver by individual officers 
of the municipality is insufficient unless the statute 
gives them authority to waive,®® and that, where 
ratification of the act of a municipal officer in waiv- 
ing notice is relied on, such ratification must ordi- 
narily be by formal action of the governing body.”° 


tiac, 142 Ill. 


MUNICIPAL CORPORATIONS 


A. 470 (no waiver by 
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An agreement to arbitrate a claim does not waive 
the filing of the statement required by statute.’* 

[§ 1981] (b) Delay in Filing or Presenting. 
Where a claim for damages is barred by reason of 
its not being presented within the prescribed time, 
it cannot be subsequently revived by the municipal 
authorities, in the absence of express statutory au- 
thority.72. Even if the power to waive exists, the 
acts relied on to show waiver must not only be 
sufficient for that purpose, but must be the acts of 
some person authorized to bind the municipality 
thereby.** The fact that a claim presented after the 
time prescribed is referred to a committee which 
refuses to hear and pass upon it because not pre- 
sented in time,’* or which passes upon and rejects 
it™ after giving a hearing to claimant, who is in- 
terrogated as to the time, place, and circumstances 
of the accident,’® does not constitute a waiver. Nor 
can compliance with the statutory requirement be 
waived by any person or body other than the city 
council, where the couneil is the body designated 
to receive and act upon the eclaim.7? 

[§ 1982] (c) Defects. It has been held that de- 
fects in the notice or claim may be waived,’*® at 
least where the notice is merely inaccurate, or the 
defects are formal,*® as for want of, or defects in, 


were filed with the corporation coun- 


cuss it, may be deemed authorized to | 


waive strict compliance with Hous- 
ton City Charter art 9 § 11, requiring 
notice. Cawthorn v. Houston, (Tex. 
Commn,. A.) 231 SW 701 [rev (Civ. 
A.) 212 SW 796]. 

63. Cawthorn v. Houston, supra. 
6&4. Canfield v. Jackson, 112 Mich. 
120, 70 NW 444, 


65. Selden v. St. Johns, 114 Mich. 
698, 72 NW 991, 
66. Holtham v. Detroit, 136 Mich. 


17,98 INW. 754, 

67. See cases infra this 
notes 68-70. 

[a] Authority of corporation coun- 
sel—Where notice of intention to 
bring action must be filed with the 
corporation counsel, and a _ verified 
claim presented to the city council, 
it has been held that the corporation 
counsel cannot waive the filing of 
notice of intention... Merwin v. Utica, 
172 App. Div. 51, 158 NYS 257. See 
Kennedy v. New York, 34 App. Div. 
311, 54 NYS 261 [aff 18 Misc. 303, 41 
NYS 1077] (holding that even if cor- 
poration counsel could waive notice 
of intention to sue, his conduct in 
this case did not amount to a 
waiver). Contra Hamilton vy. Buf- 
falo, 55 App. Div. 423, 66 NYS 990 
[rev on other grounds 173 N. Y. 


72, 65 NE 944]. 

[b] Waiver not shown.—That 
plaintiff was examined before the 
comptroller, as required by Greater 
New York Charter, as to a claim for 
injury to personal property, did not 
waive requirements of § (CL. 
[1901] p 114 ec 466), as amended by 
L. [1907] p 1552 c 677 § 1, providing 
that no suit for injuries to such 
property shall be maintained against 
the city unless notice of intent to 
sue be filed with the comptroller. 
Watts v. New York, 133 App. Div. 
400, 117 NYS 612. 

68. Reid v. Kansas City, 195 Mo. 
A. 457, 192 SW_ 1047. ‘ 

69. Hoyle v. Putnam, 46 Conn. 56; 
Hungerford v. Waverly, 125 App. Div. 
311, 109 NYS 438; Lansden y. Jack- 
son, 142 Tenn. 650, 222 SW 2; White 
v. Nashville, 184 Tenn, 688, 185 SW 
721, AnnCasl1917D 960.° 

[a] One of the city commissioners 
has no power to waive notice. Lans- 
den v. Jackson, 142 Tenn. 650, 222 
SW 2. 

Delay in giving notice see infra 

1981. 

3 70. Lansden y. Jackson, 142 Tenn. 
‘650, 222 SW 2. : 

71. Clark v. Davison, 118 Mich. 

420, 76 NW 971, See Lucas v. Pon- 


note; and 


referring the claim to a committee 
and by committee’s negotiating for 
settlement). 

72. Miller v. Birmingham, 145 
Mich, 470, 108 NW 1015; Holtham v. 
Detroit, 136 Mich. 17, 98 NW 1754; 
Van Auken y. Adrian, 135 Mich. 534, 
98 NW _ 15. 

73. Winter v. Niagara Falls, 190 
N. Y. 198, 203, 82 NE 1101, 123 AmSR 
540, 138 AnnCas 486. 

“T am not without doubt upon the 
question whether a statutory pro- 
vision of this kind can be waived 
by the municipal authorities. The 
liability of the municipality is’ pro- 
vided for by a statute and is rested 
upon the performance of a certain 
condition. It is declared that an 
omission to comply with the provi- 
sion ‘shall be a bar to an action 
against the city.’ If compliance may 
be waived, it would tend considerably 
to lessen the protection intended to 
be accorded to the city; but, without 
deciding that question, and if we 
shall assume that it was within the 
power of the municipal authorities 
to waive the failure of the plaintiff 
to present his claim within the time 
prescribed by the statute, still I find 
the difficulty in the plaintiff’s case 
to be that the complaint neither ex- 
pressly alleges a waiver, nor facts, 
which, taken together, constitute a 
waiver, on the part of the defendant.” 
Winter v. Niagara Falls, supra. 

[a] Waiver not shown.—A char- 
ter provided that elaims for dam- 
ages founded on negligence of the 
eity should be presented to the coun- 
cil within thirty days, or an action 
therefor should be barred, and re- 
quired the corporation counsel to in- 
vestigate claims for personal injuries. 
A person injured through the negli- 
gence of the city failed to file a 
notice thereof within the time al-. 
lowed, and while he was in the hos- 
pital, the mayor called on him, sym- 
pathized with him, and the city paid 
the bill for hospital services. After 
the claim was filed claimant was 
subpenaed by a policeman to ap- 
pear before municipal officers, whjch 
he did, and was examined by the city 
attorney. It was held that such 
facts did not show a waiver of the 
city’s right to insist that the claim 
had not been presented in time. Win- 
ter v. Niagara Falls, 190 N. Y. 198, 
82 NE 1101, 128 AmSR 540, 13 Ann 
Cas 486. 

[b] That plaintiff submitted to an 
examination the results of which 


sel is not a waiver of, or substitute 
for, a-written notice of intention to 
sue for personal injury. Van den 
Bergh vy. New York, 199 NYS 786 
[aff 208 App. Div. 72, 203 NYS-127]. 

[ce] One of several trustees of a 
village has no authority to waive 
compliance with the statute. Hun- 
gerford v. Waverly, 125 App. Div. 311, 
314, 109 NYS 438 [rev 56 Misc. 186, 
107 NYS 291] (where the court fur- 
ther said: “It is very doubtful if a 
statutory provision of this kind could 
be Ro by the municipal authori- 
ties”). 

74. Woodworth v. Kalamazoo, 135 
Mich. 233, 97 NW 714. 

75. Hurley v. Bingham, 63 Utah 
589, .594, 228 P 213; Lindblom v. 
Seattle, 86 Wash. 305, 150 P 422. 

“This -contention is somewhat 
novel. Because defendant by its 
trustees formally passed upon a 
claim presented after the time ex- 
pired and denied it, perhaps for the 
very reason that it was_ not pre- 
sented in time; therefore it is con- 
tended that defendant waived its 
right to object that the claim was 
not presented in time. The logic of 
such contention is beyond the writer’s 
limited powers of comprehension.’’ 
Hurley v. Bingham, supra. 


76. Forsyth v. Oswego, 191 N. Y. 
441, 84 NE 392, 123 AmSR 605. 
77. Cole v. Seattle, 64 Wash. 1, 


116 P 257, 34 LRANS 1166, AnnCas 
1913A 344. 

78. New Decatur v. Chappell, 2 
Ala. A. 564, 570, 56 S 764: And see 
eases infra this section. 

“Tf .. . the governing body of a 
municipality, on the presentation or 
filing of a claim, although the pro- 
visions of the enactment requiring 
notice to be given have not been com- 
plied with in the notice, treat it as 
sufficient, and lead the claimant to 
believe that the notice given is con- 
sidered valid, and finally pass on 
the claim thus presented, and refuse 
or allow it, it ‘seems to us this 
would constitute a waiver of a com- 
pliance with the terms of the stat- 
ute, enacted solely for its benefit; 
for the purposes and object of the 
enactment have been accomplished, 
and final action taken in the matter.” 
New Decatur v. Chappell, supra. 

5 PIT ee in pleadings see infra 

79. Bean v. Portland, 109 Me. 467, 
84 A 981; Draper v. Springwells, 235 
Mich. 168, 209 NW 150; Warner v. 
Wyandotte, 175 Mich. 695, 141 NW 
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verification,®° and that they are waived where the | 


claim is acted upon by the proper authorities with- 
out objection to its sufficiency,st or where within 
the time when plaintiff could have filed a technically 
perfect claim, the municipality absolutely denies 
liability on the sole ground of contributory negli- 
gence,®? or where defendant fails to object to proof 
of injuries not specified in the notice.8* On the 
other hand it has been held that substantial de- 
fects,84 such as failure of the notice to state the 
nature of the injury or make a claim for damages,*° 
cannot be waived, and that failure to object to the 
notice when offered in evidence does not waive 
material defects or estop defendant from taking ad- 
vantage of such defects when subsequently shown.*® 
In any event, a waiver can only be predicated upon 
some duty of the municipality to act; and where 
no such duty ‘is imposed by statute, expressly or 
impliedly, the municipality is under no duty to ob- 
ject to the sufficiency of the notice or presentation 
until the claimant institutes his suit.£* The insuffi- 
ciency of a claim is not waived because it is drawn 
by the city engineer at the instance of claimant’s 
son, where in so acting the engineer was not per- 
forming any duty owing to the municipality.®® 
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[§ 1982 

Reception of claim and examination of claimant. 
The mere reception of a claim, even when followed 
by a hearing and an examination of claimant in 
reference to the facts, does not constitute a waiver 
of want of proper verification or other formal de- 
fects, in the absence of any affirmative action on 
the claim by the municipal authorities.*° On the 
other hand it has been held that, where, after the 
claim is received without objection, the common 
council appoints a committee to investigate the claim 
and such committee examines claimant in reference 
thereto, the defect is waived.®°® But the apparent 
conflict of authorities on this question is rather on 
what constitutes action by the municipal authorities 
than on its effect, the underlying principle being 
that it is too late to question the form of. notice 
after the notice itself has been passed upon.*? 

Objections made after verdict. It has also been 
held that objection to the sufficiency of a notice 
cannot be taken after verdict.%” 

Time for rejection. Where the municipal authori- 
ties have a prescribed time after presentation to 
reject the claim for damages, and the claim is not 
objected to within that time, its form and verifica- 
tion will be deemed sufficient.®* 


568; Lindley v. Detroit, 131 Mich. 8, 
90 NW 665; Brown v. Owosso, 126 
Mich. 91, 85 NW 256; Bowles v. Rich- 
mond, (Va.) 133 SE 593, 129 SH 489; 
payee v. Seattle, 37 Wash, 223, 79 P 
84. 

80. Mich.—Draper v. Springwells, 


235 Mich. 168, 209 NW 150; Morlan’ 


v. Marcellus, 150 Mich. 400, 114 NW 
236; Foster v. Bellaire, 127 Mich. 13, 
86 NW 383; Wright v. Portland, 118 
Mich. 23, 76 NW 141; Griswold v. 
Ludington, 116 Mich. 401, 74 NW 663; 
Germaine v. Muskegon, 105 Mich. 213, 
63 NW 78. 

Okl.—Hugo vy. Nance, 39 Okl. 640, 
135 P 346. 

Or.—Sprague v. Astoria, 100 Or. 
298, 195 P 789. 

Utah.—Bowman v. Ogden City, 33 
Uitah- 196; 93 UP 561. 

Va.—Bowles v. Richmond, 133 SH 
593, 594, 129 SH 489. 

[a] “There is nothing sacrosanct 
about these notices; faith and fair 
intent must prevail. Here a notice 
was given in all respects regular 
except that it was not verified. That 
notice was not merely received, but 
it was acted on after full investiga- 
tion. Petitioner was told that the 
city was not liable, not because of 
want of verification, but because of 
contributory negligence. In other 
words, the plaintiff was told, no 
matter what may be the form of your 
petition you have no claim upon its 
merits and the city will pay you 
nothing. It would violate every prin- 
ciple of fair dealings for the city to 
say you may have had a case, but 
with a red herring we have distracted 
your attention from a fatal technical 
omission in your notice. We have 
lulled you to sleep, and now your 
day of grace has passed.” Bowles v. 


Richmond, (Va.) 133 -—SE. 598, 594, 
129 SE 489. 

[b] Failure to verify claim on day 
it is filed is waived where no ob- 
jection is made-~prior to filing the 
action. Hugo v. Nance, 39 Okl. 640, 
INS) ned 2a Oye 


Necessity and sufficiency of verifi- 
cation see supra § 1972. 

81. New Decatur v. Chappell, 2 
Ala. ~A. 564, 56 S .764; Warner v. 
Wyandotte, 175 Mich. 695, 141 NW 
568; Spier v. Kalamazoo, 138 Mich. 
652, 101 NW 846; Hugo v. Nance, 39 
Okl. 640, 135 P 346; Bowles v. Rich- 
mond, (Va.) 133 SE 593, 129 SE 489. 

[a] Thus, where the notice of an 
injury received from a defective side- 
walk contains a-reasonably definite 
statement of the circumstances, and 


that the injured person is entitled to 
certain damages, the city council can- 
not refuse to act thereon until the 
time for filing notice and then re- 
ject the claim for informality in the 
notice. Brown v. Owosso, 126 Mich. 
91, 85 NW 256. 

[b] A city which has taken af- 
firmative action on a notice of cl 
for personal injuries and disallowed 
the claim cannot, in a suit thereon, 
insist on the insufficiency of the no- 
tice. Nevala v. Ironwood, 232 Mich. 
316, 205 NW 93; Bowles v. Richmond, 
(Va-) 133 SE 593, 129 SE 489. 

{c] Want of verification waived. 
—Bowman v. Ogden City, 33 Utah 
196, 93 P 561; Bowles v. Richmond, 
(Va.) 133 SE 593, 129 SE 489. 

82. Draper v. Springwells, 235 
Mich. 168, 209 NW 150; Bowles v. 
Richmond, (Va.) 183 SE 5938, 129 SE 
489 (want of verification). 

83. Bean v. Portland, 109 Me. 467, 
84 A 981. 

84. Rich v. Eastport, 110° Me. 537, 
87 A 374; Hilson v. Memphis, 142 
Tenn. 620, 221 SW 851; White -v. 
Nashville, 134 Tenn. 688, 185 SW 721, 
AnnCasi1917D 960. 

85. Rich vy. Eastport, 110 Me. 537, 
87 A 374.- 

Necessity of claim for damages and 
statement of nature of injuries see 
supra § 1968. 

&6. Parker v. Pittsfield, 88 Vt. 155, 
92 A 24, 

87. Ala.—New Decatur v, Chap- 
pell, 2 Ala. A, 564, 56 S 764. 
Peo v. Lowell, 132 Mass. 
187. 

Mich.—Blumrich v. Highland Park, 
131 Mich. 209, 91 NW 129. 

N. H.—Currier v.:Concord, 68 N. 
H. 294, 44 A 386. 

N. Y.—Purdy v. New York, 193 N. 
Y. 521, 86 NE 560. 

Va.—Bowles v. Richmond, 133 SE 
593, 129 SE 489. 

“The statute imposes no duty on 
the city to act, other than that which 
might follow inferentially from the 
enactment being for the Benefit of 
the municipality, and its governing 
body, being charged with the duty of 
administering a public trust, is sup- 
posed to act in good faith, and to 
deal fairly with all those having 
business with the public corporation, 
If, therefore, a claim is presented, 
not conforming to the requirements 
of the statute, the authorities, being 
under no duty to act, may rest on 
the rights granted the city, and non- 
action on their part would not con- 
stitute a waiver of the statutory re- 


quirements.” New Decatur v. Chap- 
pell, 2 Ala. A. 564, 570, 56 S 764. 

[a] For example (1) where the 
notice presented to the city council 
was an insufficient statement and 
the statement was referred to the 
committee on finance and auditing 
and no action was taken by the com- 
mittee, and ckaimant did not ask a 
hearing nor the city offer one, there 
was no waiver of any defect or ir- 
regularity in the notice. Chamber- 
lain. v.. Saginaw, 1385 Mich. 61, 97 
NW 156. (2) Failure ‘to object at a 
hearing before a committee appointed 
to investigate a claim is not a waiver 
of objections to its sufficiency. Cur- 
rier v. Concord, 68 N. H. 294, 44 A 


The retention of a notice by 
municipal authorities, without 
Objection to its sufficiency, is,not a 
waiver of defects in such notice. 
Purdy v. New York, 193 N. Y. 521; 86 
NE 560; Bowles v. Richmond, (Va.) 
133'SE 593, 129 SE 489. 

{c]) Failure of the officer upon 
whom the notice is served to object 
to its sufficiency at the’ time of the 
service upon him does not constitute 
a waiver by the city of its insuffi- 
ciency, where he was not bound to 
reply to the notice when _ served. 
Shea v. Lowell, 132 Mass. 187 (city 
clerk). 

88. Hogan vy. Beloit, 175 Wis. 199, 
184 NW 687. 


89. Weisman v. New York, 219 N. 
Y. 2178, 114 NE 70, AnnCasi1918B 
1023; Forsyth v. Oswego, 191 N. Y. 


441, 84 NE 392, 123 AmSR 605; Cot- 
riss v. Medina, 189 App. Div. 872, 124 
NYS 507 [mod 140 App. Div. 916 
mem, 124 NYS 1113 mem (aff 206 
N. Y. 713 mem, 99 NE 1105 mem)]; 
Forseyth v. Oswego, 107 App. Div. 
187, 95 NYS 88; Frank vy. New York, 


75 Misc. 472, 1383 NYS 434; Bowles 
v. Richmond, (Va.) 1383 SE 593, 129 
SE 489. é 

90.. Warner -v. Wyandotte, 175 
Mich. 695, 141 NW 568; Lindley v. 
Detroit, 131 Mich. 8, 90 NW 665. 

[a] Want of | verification held 
waived. Morlan v. Marcellus, 150 
Mich. 400, 114 NW 236; Hunter v. 


Durand, 137 Mich. 53, 100 NW 191. 

91. Bowles v. Richmond, (Va.) 1338 
SE 593, 129 SH 489. 

92. Cowan v. Bucksport, 98 Me. 
305, 56 A 901, 

Objection to want of notice see su- 
pra § 1980 note 64. 

93. Sweet v. Buffalo, 92 Hun 404, 


36 NYS 760 [aff 158 N. Y. 695 mem, 
53 NE 1132 mem]. 
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Icr later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1982-1986] 


Counter notice. In some jurisdictions the statute 
provides. that a municipality shall not avail itself 
of any omission in plaintiff’s notice unless within 
a specified time after receiving it a counter notice 
is given, calling attention to its insufficiency and 
requesting written notice in compliance with the 
law,°* and if defendant fails to give such counter 
notice he waives defects in claimant’s notice.°> The 
authorities are not bound in all cases to demand by 
counter notice a more perfect notice of injury if 
they honestly belheve that the interests of the mu- 
nicipality may be protected otherwise,®® and plain- 
tiff will not be prejudiced because such authorities 
fail to exercise their right to ask unequivocally for 
a new notice or writing.®* 

[§ 1983] (9) New Notice.°S A new notice may be 
given within the statutory period specifying addi- 
tional injuries;®® and it does not waive or impair 
the former one,! nor is it ineffectual because of the 
insufficiency of the previous notice,” nor is plaintiff 
confined to the first notice in proving his injury.® 

Second notice after discontinuance of action. 
Where a notice of claim fully meeting the require- 
ments of the law is filed, and the action thereafter 
brought is discontinued, it is not necessary that a 
second notice be filed before bringing a new action.* 

[§ 1984] (10) Appeal from Disallowance of 
Claim. Under some statutes an appeal to the proper 
court may be taken from the disallowance of a claim 
for injuries properly presented to the city council 
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or other municipal board or officer,® provided it is 
taken within the time prescribed therefor,® and the 
proper bond is given,’ and such presentation and 
appeal are essential conditions to the jurisdiction 
of the court over the subject matter of any claim of 
the character required to be presented.’ The pro- 
vision for an appeal, however, does not apply where 
the municipal board or committee refuses to act 
upon the claim until claimant fulfills certain con- 
ditions which it has no right to impose;® but in such 
case claimant may maintain an original action to 
enforce his claim.4° Nor ean an appeal from such 
disallowance be taken where it is not authorized by 
charter or statute.1+ “ 

[§ 1985] 3. Notice by Municipality of Liability 
of Third Persons. Some charters or statutes provide 
that, where a third person is also liable for the 
negligence or wrongful acts, and the city alone is 
sued for damages, it may notify plaintiff or his at- 
torney in writing within a prescribed time of such 
third person’s liability, whereupon he shall be joined 
as defendant; and the suit cannot be prosecuted 
further until he is served, unless the prescribed 
notice is not given.'? 

[§ 1986] 4. Limitation of Actions. The legisla-. 
ture, either by general statute or by charter provi- 
sion, sometimes fixes the period of limitation, usu- 
ally one year, within which actions may be instituted 
against a municipality for negligence in relation 
to streets, or other tort.1* Such statutes are usually 


Time for investigation of claim 
see supra § 1976. 

94. See statutory provisions. 

95. Maloney v. Cohasset, 234 
Mass. 284, 125 NE 563. 

[a] Failure to state place of in- 
jury.—A written notice to a town, 
through its selectmen, of injuries to 
plaintiff from a fall on an icy street, 
inaccurate in that it did not state the 
place of the injury, since it merely 
specified the sidewalk and the street, 
which was a mile long and without a 
sidewalk, was sufficient to support 
recovery against the town, which did 
not give counter notice calling at- 
tention to the insufficiency of the 
notice of injury. Maloney v. Co- 
hasset, 234 Mass. 284, 125 NE 563. 

[b] Misstatement as to place of 
injury.—(1) Where the owner of a 
building had knowledge that notice 
of injury from fall of snow and ice 
misstated the place of injury, but 
gave no notice that the notice served 
was insufficient, with a request for 
a written notice complying with law, 
defense of want of statutory’ notice 
was not open. Wilkey vy. Cetlin, 252 
Mass. 152, 147 NE 555. (2) A notice 
to a city, which erroneously stated 
that the injury to a pedestrian oc- 
curred on the westerly sidewalk of a 
street, but which identified the place 
as on the easterly sidewalk by a ref- 
erence to an abutting property owner, 
was sufficient, in the absence of any 
counter notice by the city. Burke 
v. Lynn, 219 Mass. 302, 106 NE 995. 

96. Maloney v. ‘Cohasset, 234 
Mass. 284, 125 NE 563. 

97. Maloney v. Cohasset, supra. 

98. Notice given after prescribed 
time as curing defects in original 
notice see supra § 1970. 

99. George v. St. Joseph, 97 Mo. A. 
56, 71 SW 110. 


1. Bradbury v. Benton, 69 Me. 
194. 
2. McLean v. Boston, 180 Mass. 


69, 61 NE 758. 

8. George v. St. Joseph, 97 Mo. A. 
56, 71 SW 110. 

4 Ward v. Troy, 55 App. Div. 
192, 66 NYS 925. : 

[a] Rule applied.—Where plaintiff 
filed a notice of intention to com- 
mence an action for injuries with 
the corporation counsel, and a notice 
of her claim for such injuries with 


the comptroller, as required by the 
city charter, and an action was com- 
menced, but discontinued, and a sec- 
ond action commenced after filing a 
new notice of intention, the filing of 
a second notice of claim was not es- 
sential to maintaining the second ac- 
tion. Ward v. Troy, 55 App. Div. 
192, 66 NYS 925. ata 

5. See statuory provisions. 

6. Morgan v. Rhinelander, 105 Wis. 
438, 81 NW 132 (twenty days under 
L. [1889] c 326 § 60). : 

7. Schaefer v. Ashland, 117 Wis. 
553, 94 NW 308 (the bond required, 
with two sureties, need not be so 
framed as to make the obligors sever- 
ally liable). ‘ 

8. Morrison y. Eau Claire, 115 Wis. 
538, 92 NW 280, 95 AmSR 955. 

9. Dollar v. Marquette, 123 Mich. 
184, 82 NW 33. - 

10. Dollar v. Marquette, supra, 

11. Vogel v. Antigo, 81 Wis. 642, 
51 NW_ 1008. ty) 

12. See statutory provisions. 

[a] Statutes construed.—Hutchin- 
son v. Mullins, 189 Mo. A. 438, 176 
Sw 1083; Waltemeyer v. Kansas City, 
71 Mo. A. 354 (the city is not com- 
pelled to give such notice where 
plaintiff made the third person 
a party in the first instance); Stilli- 
way v. Toronto, 20 Ont, 98. 

Notice to indemnitor generally see 
Indemnity § 53. ; 

Parties defendant to action see in- 
fra § 1989. 

13. Generally see Limitations of 
Actions 37 C. J. p . 

Premature actions see supra § 1976. 

14. See statutory provisions; and 
cases infra this note. 

{a] A statute of limitation of ac- 
tions for injuries from defective 
streets (1) does not apply to actions 
for injuries to municipal employees 
(Schultz v. St. Paul, 124 Minn. 257, 
144 NW 955; Quackenbush v. Slayton, 
120 Minn. 373, 139 NW 716), (2) 
nor to an action brought to redress 
injuries from the overflow of a water- 
course obstructed by raising a street 
(Pye v. Mankato, 38 Minn. 536, 38 
NW 621), (3) nor to an action for 
flooding plaintiff's premises in con- 
sequence of negligence in the con- 
struction and maintenance of a drain 
(Sullivan v. Barrie, 45 U. C. Q. B. 
12); (4) but it is applicable to an 


action for injury caused by failure 
properly to guard an opening in a 
sidewalk made by a licensee for the 
purpose of obtaining access to his 
cellar (Minns v. Omemee, 8 Ont. L. 
508, 1 OntWR 362). 

[b] Aocrual of cause.—Under the 
charter of the city of Mechanicville 
(L. [1915] ec 170 § 116) declaring that 
the city shall not be liable for in- 
jury sustained in consequence of de- 
fects in its streets unless notice is 
served within thirty days after the 
happening of the accident, and that 
no action shall be maintained against 
the city unless commenced within 
six months after the cause of action 
accrues, claimant has six months 
after service of the required notice 
in which to bring his action. Rice 
v. Mechanicville, 195 App. Div. 268, 
186 NYS 756. 

[c] Statutes construed and ap- 
plied.—(1) A provision that no ac- 
tion on contract, obligation, or .lia- 
bility, express or implied, shall be 
commenced against a city except in 
one year after the cause of action 
shall have accrued, does not include 
actions for tort, and therefore does 
not apply to an action against a city 
for damages resulting from  negli- 
gence in not keeping the sidewalks 
in proper repair. McGaffin v. Co- 
hoes, 74 N. Y. 387, 30 AmR 307 [aff 
11 Hun 531]. (2) Action for dam- 
ages to real property resulting from 
overflow of sewer is within one-year 
limitation prescribed by New York 
City Charter in case of claims based 
on negligence or nuisance. Meruk vy. 
New, York, 223 N. Y. 271, 119 NE 
571. (3) Municipal Clauses Act 
(1897) § 243, providing that “all ac- 
tions against any municipality ... 
for the unlawful doing of anything 
purporting to have been done... 
under powers conferred by any Act 
of the Legislature ... shall be com- 
menced within six months after the 
cause of such action shall have first 
arisen,” and § 244 requiring all other 
actions against a municipality to 
be commenced within one year after 
the cause of action has arisen, apply 
to an action brought in respect of 
continuing damage alleged to have 
been caused to plaintiff's land by 
works constructed and maintained by 
a municipality, and for an injunc- 
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held valid,® although in some cases they have been 
held obnoxious to the constitutional prohibition of 
Statutes of this kind will not 
be held to be repealed by a subsequent statute, 
general in its terms, unless the intention to repeal 
Nor will they be construed 
to be retroactive where such construction would 
cut off existing causes of action without giving a 
reasonable time in which to commence suit;'® but 
if a reasonable time is allowed within which an ac- 
tion that has already accrued may be brought after 
the passage of the statute, the act is unobjection- 
In the absence of any special provisions, or 
in eases to which the special provisions do not apply, 
the general statute of limitations relating to torts*° 


special legislation.'® 


‘or alter is manifest.’ 


able.19% 


applies.” 


Applicability of statute dependent on notice of 
In some jurisdictions the special provisions 
apply unless due notice is given within a fixed 
period,?? and if such notice is duly given the action 
is controlled by the general statutes.”* 


claim. 


tion. Wilson. v. Delta, [1913] A. C. 
181. (4) Other statutes construed. 
Enberg v. Chicago, 191 Ill. A. 101 
{rev on other grounds 271 Ill. 404, 
111 NE 114]; Mulvey v. Boston, 197 
Mass. 178, 83 NE 402, 14 AnnCas 349; 
Wilton v. Detroit, 138 Mich. 67, 100 
NW 1020 (holding the action barred 
under Local Acts [1895] p 724 No. 
463 § 46, although the declaration 
was filed within one year, where 
service of a copy of the declaration 
was not made on the proper officer 
within that time); Hart v. New 
York, 92 N. Y. 661; Dickinson v. New 
York, 92 N. Y. 584 [aff 28 Hun 254, 
38 NYCivProc 93 (rev 62 HowPr 255) ]; 
Belmont v. New York, 191 App. Div. 
717, 182 NYS 1738; Scranton, etce., Coal 
Co. v. New York, 155 App. Div. 453, 
140 NYS 331 (action held ‘to be for 
injury to realty and hence not barred 
by Greater New York Charter § 261 
as amended by L. [1906] c 550, which 
relates to claims for injury to per- 
sonal property); Quinn v. New York, 
68 App. Div. 175, 74 NYS 89;, Salt 
weuCardston: e160 eCant 48,661 25°54 


DomLR 268, [1920] 3 WestWkly 447 
{allowing app 15 Alta. L. 31, 49 
DomLR (229, [1919] 38 WestWkly 


646]; Cameron Inv. etc., Co. v. Vic- 
toria, (Bi'°C:)- [1920] +3 WestWkly 
1043; Archibald v. Truro, 33 N. S. 
401 (statute limiting actions ex delic- 
to held not applicable te continuing 
trespass); Howse v. Southwold, 27 
Ont. L. 29, 3 OntWN 1502, 22 OntWR 
797, 5 DomLR 709, AnnCas1913C 530 
{dism app 3 OntWN 1295, 22 OntWR 
212]; Cook v. Collingwood, 2 OntWR 
966; Shield v. Huon, 21 Austr. C. L. 
R. 109. 

Limitation of actions against mu- 
nicipality for death resulting from 
personal injuries see Death § 82 text 
and notes 68, 69. 

15. Van den Bergh v. New York, 
208 App. Div. 72, 203 NYS 127; Merz 
v. Brooklyn, 11 NYS 778 [aff 128 N. 
Y. 617 mem, 28 NE 253 mem]. 

16. Louisville v. McGill, 52 SW 
1053, 21 KyL 718 (St. § 2752, prescrib- 
ing a limitation of six months as to 
actions against cities of the first 
class for injuries to personal prop- 
erty, is special legislation and there- 
fore unconstitutional); Foxworthy v. 
Hastings, 23 Nebr. 772, 37 NW 657 
(general provisions of the code limit- 
ing the time within which actions 
may be brought apply to cities of 
the second class, and an action 
against such a city for negligence 
will be valid if brought within the 
time thus limited, notwithstanding a 
provision in the act creating such 
cities the action shall be brought 
within six months). 

Constitutional prohibition of spe- 
cial or local legislation generally see 
Statutes [386 Cyc 990]. 
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negligence.74 


nicipality.°° 


17. Lewis v.. Syracuse, 13 App. 
Div. 587,.43 NYS 455 (L. [1886] e¢ 
572, providing that actions for per- 
sonal injuries resulting from neg- 
ligence against cities of a certain 
class shall be commenced within one 
year after the cause of action has 
accrued, does not repeal or. amend 
the Syracuse Charter § 250, as 
amended by L. [1885] ec 26, which 
provided a different period of limi- 
tation for such cities). 

18. Powers v. St. Paul. 36 Minn. 
87, 30). NWi438 (Spi, Ee PL885a. “eG; a 
§ 19, limiting time for commencement 
of certain actions against the city 
of St. Paul to one year from hap- 
pening of injury unless written no- 
tice is given the city within thirty 
days, is not retroactive); Glynn v. 
Niagara Falls, 31 Ont. akg 6 OnE 
WN 2, 16 DomLR 866 [dism app 29 
ie L. 517, 5 OntWN 285, 15 DomLR 

6]. 

Retroactive operation of statutes 
generally see Statutes [36 Cyc 1201]. 

19. Mulvey v. Boston, 197 Mass. 
178, 88 NE 402, 14 AnnCas 349 (thirty 
days held not an unreasonably short 
time in which to bring suit on an 
existing cause of action). 

20. See Limitations of Actions §§ 
107-121, 248-262. 

21. Reid, vo ‘Atlanta, 17 siiGar seo 
Louisville v. Norris, 111 Ky. 9038, 64 
SW 958, 23 KyL 1195; McGaffin v. 
Cohoes, 74 N. Y. 387, 30 AmR~— 307 
[aff 11 Hun’ 531]. 

[a] Nuisance.—(1) In an action 
for damages from the flooding of land 
by a negligently constructed sewer 
the right of action does not arise 
until plaintiff is injured, that is, un- 
til the property is flooded, and the 
five years’ statute of limitations was 
held inapplicable. Louisville v. Nor- 
ris, 111 Ky: 9038, 64 SW 958, 23 KyL 
1195; Louisville v. O’Malley, 53 SW 
287, 21 KyL 873. (2) Where sewers 
emptying into a creek, to the damage 
of plaintiff’s land, were constructed 
within five years! before institution 
of suit for the damage sustained 
within that time, plaintiff's right to 
recover was not affected by the stat- 
ute of limitations. Henderson v. 
Herron,, 152 Ky. 341, 153 SW 440. 
(3) It is not a defense to an action 
of trespass on the case for dis- 
charging sewage on plaintiff's land 
that defendant began to do it more 
than four years before, and that 
the action is therefore barred by the 
four years’ statute of limitations, 
since such a nuisance is a continu- 


ing nuisance. Reid vy. Atlanta, 73 
Ga. 523. 
2a. See statutory provisions, 


[a] Statutes construed and ap- 
plied.—(1) Belken v. Iowa Falls, 122 
Iowa 4380, 98 NW 296. (2) Under 
Code § 8447, declaring that actions 


‘account of defective roads, 


Effect of infancy of plaintiff. It has been held 
that a special statute prescribing, in actions for 
negligence against cities of a particular class, a 
shorter period of limitation than is prescribed by 
the general statute of limitations, is subject to the 
provision of the general statute that infaney will 
prevent the running of limitations in actions for 


Effect of amendment of pleading. The rule that 
an amendment of a declaration, petition, or com- 
plaint, which sets up no new cause of action, relates 
back to the commencement of the action, and that 
the running of the statute of limitations is arrested 
at that point,?5 is applicable to special statutes of 
limitations relating to tort actions against a mu- 


Estoppel to set up the statute has been held to 
be limited to conduct involving an intentional de- 
ception, whereby plaintiff is induced to postpone his 
action in the belief that his claim will be adjusted.?* 
Where, however, the statute gives a municipality 


founded on injury to the person, on 
streets, 
etc., shall be brought within three 
months unless written notice of the 
injury is served within sixty days, ~ 
the three months’ limitation applies, 
although the defect was the failure 
of the municipality to guard danger- 
ous embankments, the expression “de- 
fective roads, streets,” ete, not be- 
ing confined to defects on the actual 
traveled way. Bixby v. Sioux City, 
184 Iowa 89, 164 NW 641. (3) Under 
a Similar statute it was held that 
an unsafe bill board which fell on 
the sidewalk and injured plaintiff 
was a defect in the street within 
the meaning of the statute. Bliven 
v. Sioux City, 85 Iowa 346, 52 NW 
246. And see cases supra passim 
§§ 1956-1984. 

23. Blackmore vy. Council Bluffs, 
189 Iowa 157, 176 NW 369; Cushing 
v. Winterset, 144 Iowa 260, 122 NW 
915; Pardey v. Mechaninesville, 101 
Iowa 266, 70 NW 189; Starling v. 
Bedford, 94 Iowa 194, 62 NW 674. 

[a] Rule applied.—Under a. stat- 
ute providing that no suit shall be 
brought for personal injuries against 
the city after the expiration of a 
specified time from the date of in- 
jury unless notice shall be served on 
the city within ninety days from 
the injury, an action therefor may be 
brought at any time within the gen- 
eral statutory limitation of two years 
when such notice is served. Black- 
more v. Council Bluffs, 189 Iowa 
157, 176 NW _ 869; Robinson  v. 
or ‘Rapids, 100 Iowa 662, 69 NW 

24. McKnight v. New York, 186 
N. Y. 85, 78 NE 576 [overr Norton 
v. New York, 16 Misc. 303, 38 NYS 
90]; Conway v. New York, 139 App. 
Div. 446, 124 NYS 66. 

Infancy as arresting running of 
limitations generally see Limitations 


of Actions §§ 423-430. 

§ aa See Limitations of Actions 
26. Smith v. Davenport, 198 Iowa 

1295, 201 NW 47. 


_[a] A demurrer to a second peti- 

tion on the ground that it states a 
new cause of action and that the 
action is barred by the statute of 
limitations should be overruled. where 
the second petition merely amplifies 
the original petition, and the judg- 
ment sustaining a demurrer to the 
original petition which was brought 
prematurely, was on the _ merits. 
Smith v. Davenport, 198 Iowa 1295, 
201 NW 47. 

27. Klass v. Detroit, 129 Mich. 35, 
88 NW 204, 95 AmSR 407 (city not 
estopped from. setting up limita- 
tions). 

Estoppel to plead limitations gen- 
erally see Limitations of Actions § 44. 


EE EE ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 1986-1989] 


a reasonable time in which to investigate a claim 
after it has been presented,?* and failure to bring 
action within the statutory period is due to the act 
of the municipality in prolonging its investigation, 
the municipality cannot set up such delay as a bar 
to the action.?® 

Pleading statute.*° A provision that no action 
shall be maintained for personal injuries caused by 
the negligence of a municipality unless the same 
shall be commenced within one year after the cause 
of action accrues is not’ a condition precedent to 
the action, but a limitation, where plaintiff’s right 
of action exists at common law and is not created 
by statute,?! and compliance with such statute of 
limitations need not be pleaded by plaintiff;** but 
defendant must plead the statute in order to avail 
himself thereof at the trial.%3 

[§ 1987] 5. Parties**—a. In General. In the ab- 
sence of express statutory provisions the general 
rules governing the question of proper or necessary 
parties*® are applicable to an action in tort against 
a municipality.*® 

[§- 1988] b. Plaintiffs. In cases for i injury to prop- 
erty the property owner is generally the proper 
party to bring the action against the municipality,®7 
and he need not join as a party plaintiff the person 
who was using the property at the time of the in- 


jury." In an action to recover damages for land 
28. See supra § 1976. Springs Charter (L. [1902] p 1196 c¢ 
29. Springer v. Detroit, 118 Mich.| 506) providing that actions for any 
69, 76 NW. 122. act or omission by sewer, water or 
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[43 C.J.] 1215 
washed away by the negligence of a municipality, 
the mortgagee of the land is not a necessary party,*? 
although he may properly be joined.*° 

Suing in behalf of others. An action against a 
municipality for damages caused by the wrongful 
closing of a street, brought by plaintiff in his own 
behalf and in behalf of all inhabitants residing in 
that section of the municipality affected thereby, 
will not lie.*t 

Injunction against nuisance. The state, through 
the prosecuting attorney, may maintain an action 
against a municipal corporation and the creators 
of a public nuisance to restrain a continuance of 
such nuisance.*? 

[§ 1989] c. Defendants. The general rules as to 
necessary or proper parties defendant*® govern tort 
actions against municipalities,*4 except as modified 
by statutory or charter provisions relating expressly 
to such actions.*® 

When joinder proper. Where the municipality 
and an abutting owner, contractor, or other private 
person whose negligence caused the injury,*® are 
responsible as joint tort-feasors,47 as where an in- 
jury is the result of neglect to perform a common 
duty resting upon the municipality and such per- 
son or owner,?® although there is no concert of action 
between them,*® the person injured may at his elee- 
tion join the municipality and abutting owner,*° 
37 LRANS 569 [overr Trowbridge v 


Forepaugh, 14 Minn. 133] (lessor and 
lessee of abutting premises). 


30. Pleading: 

In tort actions against municpiality 
generally see infra §§ 1991-2010. 
Statutes of limitation in general see 
Limitations of Actions §§ 700-761. 

Sl. Arnold v. North Tarrytown, 
137 App. Div. 68, 132 NYS 92. 

32. Arnold v. North Tarrytown, 
supra. 

33. 
supra. 

34. Actions: 

Against municipality generally see 

infra XXI in 44 C. J. 

For negligence in general see Neg- 

ligence [29 Cyc 565]. 

35. See Parties [30 Cyc 1]. 

36. See infra §§ 1988-1990. 

37. Welsh v. Argyle, 85 Wis. 307, 
55 NW 412. 

38. Welsh v. Argyle, supra. 

[a] Driver of team.—In an action 
for injuries to a team from a de- 
fective highway, while being driven 
by one who had hired it, such hirer 
is not a proper or necessary party 
plaintiff. Welsh v. Argyle,: 85 Wis. 
307, 55 NW. 412. 

39. In re Nickle, 11 Ont. 433. 

40. In re Nickle, supra. 

[a] “here is no objection how- 
ever to his being joined, if required, 
for the security of the mortgagee 
may be prejudiced or diminished in 
value by the washing away of the 
jand, and he may be able to assert 


Arnold v. North Tarrytown, 


some right to the compensation 
money.” In re Nickle, 11 Ont. 433, 
437. 


41. Beckman v. Newark, 13 Oh 
-“NPNS 519, 520 (where the court said: 
“This petition does not state a cause 
of action in favor of ..., [plaintiff]. 
He assumes to act for everybody 
who lives in that section of the city, 
and it is beyond reason that every- 
body authorized him to act in their 
behalf. . . . Suppose he recovers the 
$50,000? Who is to get it? How 
much is each one damaged?”). 


49. State v. Sedalia, (Mo. A.) 241 
SW 656. See also supra § 1919. 

43. See Parties [380 Cyc 98, 120]. 

44. ©O’Dell v. London, 17 OntWN 
284. And see cases infra this sec- 
tion. 

45. See statutory provisions; and 


cases infra this note. 
fa] Municipal officers and depart- 
ments.—(1) Under the Saratoga 


street commissioners shall be brought 
against them in their name of of- 
fice, and that any judgment recov- 
ered against them shall be paid out 
of any funds in their hands prop- 
erly applicable thereto, etc., an ac- 
tion for injuries on a defective side- 
walk must be brought against the 
highway commissioners, and_ not 
against the village. Scott v. Sara- 
toga Springs, 131 App. Div. 347, 115 
NYS -796 (fare 7199 "SR ¥2178, 92. NE 
393]. (2) Under an amendment of 
the charter, L. (1912) e 3866, giving 
the park commissioner exclusive 
jurisdiction as to grass plots in 
streets, and containing no provision 
that for his act or omission an ac- 
tion may be brought against him in 
his name, the village is va proper 
party defendant in a suit for in- 
juries in falling over a wire on such 
grass’ plot. Henry v. Saratoga 
Springs, 171 App. Div. 827, 155 NYS 
942 


46. See supra §§ 1864-1885. 

47. See supra § 1883; and cases in- 
fra notes 49-55. 

48. See cases passim supra §§ 
1864-1885; and infra notes 49-53. 

49. Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883; Peoria v. Simp- 
son, 110 Til.' 294; 51 AMR 6838; Birch 
v. Charleston Light, etc., Co., 113 
Tl]. A. 229; Kimball v. St. Paul, 128 
Minn. 95, 150 NW 379; Fortmeyer v. 
National Biscuit Co., 116 Minn. 158, 
133 NW 461, 37 LRANS 569 [overr 
Trowbridge v. Forepaugh, 14 Minn. 
133]; Mineral City v. Gilbow, 81 Oh. 
St. 263, 90 NE 800, 25 LRANS ‘627. 

50. U. S.—Goede vy. Colorado 
Springs, 200 Fed. 99 (rule in Colo- 
rado). 

Colo.—Elliott v. Field, 21 Colo. 378, 


41 P 504. 

Ga.—Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 888. 

Tll.— Peoria v. Simpson, 110 MIll. 
294, 51 AmR 683; Severin v. Eddy, 
62111) 189° 

Iowa.—Spurling v. ore tine 195 
Iowa 1002, 191 NW 72 

Ky.—Schmidt A New nore 184 Ky. 
342, 212 SW 113; Gnau v. Ackerman, 
166 Ky. 258, 179 SW 217. 

La.—Cline v. Crescent City R. Co., 
41° La. Ann.’ 1031, °6 S 861. 

Minn.—Fortmeyer y. National Bis- 
cuit Co., 116 Minn. 158, 1338 NW 461, 


Mo.—Badgley v. St. Louis, 149 Mo. 
122, 50 SW 817; Donoho v. Vulcan 
Iron Works, 75 Mo. 401; Noble v: 
Kansas City, 95 Mo. A. 167, 68 SW 


969. 

N. Y.—Davenport v. Ruckman, 37 
N. Y. 568, 5 Transer. A. 254 [aff 23 
Niw¥s Super. 20, 16 AbbPr 341]; Van 
Wagenen y. Kemp, 7 Hun 328. But 
see Kosters v. Auburn Nat. Bank, 62 
Mise. 419, 116 NYS 647 (holding that, 
where snow accumulates on a city 
sidewalk, the right of action to one 
injured thereby is, in the first in- 
stance, against the city, and a com- 
plaint in an action, against the abut- 
ting owner, in which the city is not 
joined, is demurrable). 

Pa.—Dutton v. Lansdowne, 10 Pa. 
Super. 204, 7 Del. Co. 
other grounds 29S) Par 
494, 82 AmSR 814, 53 LRA’ 469]. 

Tex.—Lottman v. Cuilla, (Commn. 
A.). 288 SW 123 [rev (Civ. A.) 279 
SW 519]. 

W. Va.—Johnson v. Huntington, 80 
W. Va. 178, 92 SE 344 

[a] Tllustration.—If a theater by 
permission of the city constructed 
and maintained a dangerous tiled 
sidewalk, and injury resulted to a 
pedestrian, the city and owner were 
properly joined in an action for dam- 
ages. Schmidt v. Newport, 184 Ky. 
342, 212 SW 113: 

[b] Where a property owner has 
been notified by the municipal au- 
thorities to repair a sidewalk, but has 
failed to do so, a party injured by a 
defect in the sidewalk may proceed 
either against the borough or against 
such property owner. Brookville 
Borough v. Arthurs, 152 Pa, 334, 25 
AS Vo ble 

[ec] In Wisconsin (1) it was at 
one time provided by statute that 
lot owners in cities and towns should 
be primarily liable for injuries from 
defective sidewalks in front of their 
premises, and that the city should 
not be liable until the person injured 
had exhausted his remedy against 
such lot owner. Henker v. Fond du 
Lac, 71 Wis. 616, 38 NW 187; Hiner 
v. Fond du Lac, 71 Wis. 74, 36 NW 
632. (2) But this was changed by 
LiL. (1889) c 471 (Rev. St- [1898] § 
13440a) providing that the city and 
the party primarily liable may be 
sued in the same action, and that in 


1216) -[43.0. 5:7 


or other negligent person as codefendants,** or 
both may be joined with the municipality ;°? or 
such persons may be made codefendants at the in- 
So where an injury 
is due to the negligenee of an abutting owner and a 
contractor®* or other third person,®> they may be 


stance of the municipality.®* 


sued jointly. 
Compulsory joinder. 


any such action, brought against any 
town, city, village, or county, in which 
it should be alleged in the answer 
that the defendant is not primarily 
liable, and that Some person or pri- 
vate corporation is so liable, the 
plaintiff may amend his complaint as 
provided in § 2834, and bring in such 
party; and if brought against any 
person or private corporation, plain- 
tiff may amend by making the proper 
municipal corporation a party | de- 
fendant. Schaefer v. Fond du Lac, 
104 Wis. 39, 80 NW 59; Raymond v. 
Sheboygan, 76 Wis. 335, 45 NW 125. 
(3) Under. Milwaukee Charter (L. 
[1874] ec 18), where the negligence 
of the city concurs with the negli- 
gence of the property owner in keep- 
ing a sidewalk opening unprotected 
either wrongdoer may be sued sepa- 
rately or they may be joined in one 
action. Rapworth v. Milwaukee, 64 
Wis. 389, 25 NW 481. 

Indemnity in general see Indemnity 
Si CR Sg Shoe, IOS 

51. Conn.—Carstesen v. Stratford, 
67 Conn. 428, 35 A 276. 

Tll.— Severin vy. Eddy, 52 Ill. 189; 
Birch v. Charleston light, ete., Co., 
LPS TVA Ss 22 9 E 

Iowa.—Spurling v. Stratford, 195 
Iowa 1002, 191 NW 724. 

Ky.—Green v. Richmond, 7 Ky. Op. 


434. 

Me.—Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmSR 326. 

Md. — Consolidated Apartment 
House Co. v. Baltimore City, 131 Md. 
523, 102. A.920,° = 

Nebr.—Kaplan v. Omaha, 100 Nebr. 
567, 160 NW 960. 


N. Y.—Rider v. Mt. Vernon, 87 Hun 
27, 29, 33 NYS 745 (which was an 
action against a city to recover dam- 
ages for personal injuries caused by 


an obstruction in a street where a} 


private party who had created the 
obstruction was joined as a defen- 
dant, and. the court said: 
eaused the injury were liable, and 
could be sued separately, or all could 
be joined in one suit. The jury could 
have found a verdict against one de- 
fendant and acquitted the other, and 
the court could have dismissed the 
action against the city and retained 
it against Borgwald. In fact, as 
originally brought, the action was 
also against the owner of the prop- 
erty upon which the building was 
being erected, and was dismissed as 
against him upon the trial, but that 
fact did not affect the right of the 
plaintiff to proceed with the action 
against the other defendants. This 
court has the Same power as the trial 
court, and we may sustain the judg- 
ment as to one defendant and re- 
verse is as to the other’’). 

N. C.—Gregg v. Wilmington, 155 N. 
Crelse TOL SEH. 100, 

Oh.—Cleveland R. Co. v. Heller, 15 
Oh. A. 346. : 

Pa.—Reichard v. Bangor Borough, 
286 Pa. 25, 132 A 803. 

Utah.—Morris v. Salt Lake City, 
35 Utah 474, 101 P 373. 

[a] MTD lustrations.—(1) Where a 
horse fell into an excavation made 
in the highway by a traction com- 
pany in building a street railway, and 
upon getting out of such excavation 
almost instantly fell into a second 
excavation located in that part of 
the highway which was then being 
used and kept open for public travel, 
and in consequence of these accidents 
became frightened and unmanage- 
able and ran away and was_ seri- 
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tions it has been held error to refuse a motion by 
defendant municipality to join as defendant an 
abutting owner through whose negligence the injury 
was caused, and who is primarily liable therefor,°° 
as a general rule joinder of a person jointly and 
severally liable with the municipality is not com- 


pulsory®? unless such a joinder required by a 


Although in some jurisdic- 


ously injured, the owner might main- 
tain a joint action against the town 
and the traction company. Carstesen 
v. Stratford, 67 Conn, 428, 35 A 276. 
(2) In an action for injuries sus- 
tained by reason of the neglect of a 
street railway company to keep a 
street in repair pursuant to its con- 
tract with a city, the company and 
the city may be joined as codefen- 
dants. Cleveland R. Co. v. Heller, 
15 Oh. A. 346. 

[b] Municipality and contractor 
employed by it may be joined. Mor- 
ris v. Salt Lake City, 35 Utah 474, 
L101 373. 

52. Spurling v. Stratford, 195 Iowa 
1002, 191 NW 724; Shafir v. Sieben, 
(Mo.) 233 SW 419, 17 LRANS 637; 
Rider v. Mt. Vernon, 87 Hun 29, 33 
NYS 745. 

{a] MTlustration.—Where plaintiff 
was injured by falling into a trench 
dug in the street of an incorporated 
town and not protected by barriers or 
lights, he can sue jointly the town, 
the owner of the adjoining lot for 
whom the trench was dug, and the 
man who dug the trench, whose joint 
failure to barricade or guard the 
trench was the cause of his entire 
injury. Spurling v. Stratford, 195 
Iowa 1002, 191 NW 724, 


53. San Antonio vy. Talerico, 98 
Tex, 151, 81 OSW Hol8 3) ule give Hl 
Paso, (Tex, Civ. A.) 60. SW. (363. 

[a] In Ontario (1) where, under 


the Municipal Act (55. Viet. ec 42 § 
531) subs 5, a defendant municipality 
seeks to have’-another corporation 
or person added as a party for the 
purpose of enforcing a remedy over, 
such person should be made a third 
party and not a defendant, unless 


| plaintiff seeks some relief from such 


added party; and it is improper to 
add such party both as defendant and 
third party. Erdman v. Walkerton, 
15,,Ont,, Pr. 12; Donaldson’ v.. Dere- 
ham Tp., 7 OntWR 617. (2) If plain- 
tiff fails to show any liability on 
the part of the municipality, and 
there is, therefore, nothing to be 
indemnified against, the action must 
also fail as against a person who 
was added as a third party merely, 
and not as a defendant. Rice v. 
Whitby, 25 Ont. A.°191, 

Right of municipality to remedy 
over see Indemnity § 48. 


54. Burke v. Werlein, 130 La. 439, 
58 S 140; Hailfinger v. Meyer, 215 
App. Div. 35, 212 NYS 746; Hund- 


hausen v. Bond, 386 Wis. 29. 

[a] . Tllustrations.—(1) A contrac- 
tor who makes an excavation in a 
sidewalk and covers it with boards, 
which break beneath a_ pedestrian, 
and the property owner who orders 
the things mentioned, may be sued 
together originally, or brought to- 
gether as defendants by supplemental 
petition, seasonably filed. Burke v. 
Werlein, 130 La. 439, 58 S 140. (2) 
Where a contractor employed on a 
lot adjacent to a street has agreed 
with the lot owner to do certain 
acts, and has been authorized by the 
latter to perform such acts, both the 
contractor and his employer are liable 
for injuries caused by an obstruc- 
tion or defect in the street which re- 
sults directly from the acts so per- 
formed and a joint action against 
them will lie. Hundhausen y. Bond, 
36 Wis, 29. 


55. Cole v. Durham, 176 N. C. 289, 
97 SE 33. 
[a] ustration. — Where coal 


doors in a sidewalk were opened 


without warning, the abutting 
owners and the company delivering 
merchandise to them, both of whom 
caused the door to be opened, may 
be sued jointly for injury to a pedes- 
trian... Cole,.v, Durham, 176, 0N)) iG: 
289, 97: SH 733. 

56. Guthrie v. Durham, 168 N. C. 
573, 84 SE 859 (where injury was 
caused by falling into an excava- 
tion opened by a property owner). 

[a] Reason for rule; avoidance of 
multiplicity of suits.—‘In this case, 
if there should be a recovery against 
the defendant the city of Durham, 
A. E. Lloyd would be liable to the 
city, and it could recover in an ac- 
tion against him. It is the policy of 
the law to determine a controversy 
in one. action rather than several, 
when it can be done. Besides, A. EH. 
Lloyd is entitled to a day in court, 
and it is but just that he should have 
an opportunity to defend the suit 
against the city in order to defeat 
a recovery, or to reduce the amount 
for which he must answer over, by 
setting up his defense in his own 
way and through his own counsel. 
The city has not the same interest 
in defeating the action, or in reduc- 
ing the amount, if it can recover 
Over against a solvent party. ... It 
is true that there is no contribution 
between tort feasors, and that ordi- 
narily where there is a recovery 
against one joint -tort feasor sued 
alone, he cannot recover of the other 
tort feasors. But there is an ex- 
ception when, as in this case, there 
is evidence tending to show that 
Lloyd is primarily liable, if there was 
negligence, and the city secondarily 
so.” Guthrie v. Durham, 168 N. C. 
573, 574, 575,84 SE 859: 

57. Kan.—Topeka v. Sherwood, 39 
Kan690;) 18) P1933) 

Mo.—Norton v. St. Louis, 97 Mo. 
537, 11 SW 242 (holding such prop- 
erty owner not a necessary party 
under St. Louis Charter [2 Rev. St. 
p 1626 § 97). 

Nebr.—Kaplan y. Omaha, 100 Nebr: 
567, 160 NW 960. 

N. J.—Lombardi v. Yulinsky, 98 N. 
J pnlaooe ee Leo. Aor Siion 

N. Y.—Willis v. Parker, 225 N. Y. 
159, 121 NE) 810. 

Wis.—MeGowan v. Watertown, 130 
Wis. 555, 110 NW 402; Cooper v. 
Waterloo, 88 Wis. 438, 60 NW 714. 

[a] Rule applied.—(1) In an ac- 
tion against a municipality for in- 
jury from alleged defects in a street, 
it is not error to refuse to join as 
parties defendant the persons who, 
under license from the municipality, 
caused the defect and are liable to 
the municipality on contract for any 
damage falling upon it by their de- 
fault, the liability of such persons 
being, at best, secondary. McGowan 
v. Watertown, 130 Wis. 555, 110 NW 
402. (2) Where a person riding in 
a vehicle is injured by collision with 
a pile of bricks, placed in the road- 
way by a contractor, in consequence 
of the joint neglect of the contrac- 
tor to maintain a light upon the 
bricks and of the driver of the ve- 
hicle with whom he was riding to 
keep a lookout, he may recover 
against the contractor alone. Lom- 
bardi ¢v. “Yulinsky,, .98 Ni °o27s) 3382, 
119° A. 873. 

[b] Municipality and public con- 
tractor.—In an action against a mu- 
nicipality for personal injuries 
caused by a city contractor’s negli- 
gent performance of public work, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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valid®* statute or charter,®*® and the municipal- 
ity has given plaintiff due notice of such per- 
son’s liability,®® or where a judgment must be re- 


covered against such person in 


action may be maintained against the munici- 


pality.® 


plaintiff may make the contractor a 
party defendant but is not required 
to do so. Kaplan v. Omaha, 100 Nebr, 
567, 569, 160 NW 960 (where the 
eourt said: “The present action is 
brought to recover damages for a 
tort. If the negligence of the con- 
tractor in performing the work was 
the cause of the injury, both the 
city and the contractor are liable; 
but such a liability is both joint and 
several. While plaintiff might have 
Sued the city and the contractor in 
the same action, it was not necessary 
for him to do so. He may not be 
concerned in the question of the city’s 
teeny to indemnity from the contrac- 
or’’). 

58. Badgley v. St. Louis, 149 Mo. 
122, 50 SW 817%. 

{a] Statute held invalid.—A char- 
ter requiring the property owner to 
be joined with the city in cases of 
injuries resulting from the bad con- 
dition of the sidewalks, in so far as 
it tends to regulate practice and pro- 
ceedings in the courts, is invalid be- 
eause in conflict with the Practice 
Act (Rev: St. [1889] § 1995), provid- 
ing that an injured party has a right 
to sue all the joint tort-feasors or 
any one of them. Badgley v. St. 
Louis, 149 Mo. 122, 50 SW 817 [overr 
in effect Mancuso v. Kansas City, 74 
Mo. A. 138]; Noble v. Kansas City, 
95 Mo. A. 167, 68 SW 969. 

59. See statutory provisions; and 
eases infra this note. 

[a] Charter construed.—Jones v. 
Minneapolis, 31 Minn. 230, 17 NW 
377 (person placing excavation or 
obstruction in street must be joined 
as a party defendant with the mu- 
nicipality). 

[b] Sureties.—Under Oswego City 
Charter § 364 (L. [1895] c 394), pro- 
viding that a surety or sureties on 
the bond of a person or company 
against whom the city would have a 
right of action must be made code- 
fendants in an action against a city 
on the claim, a resident who obtains 
permission to make excavations in 
the street and binds himself to pay 
all costs or damages resulting to the 
eity on account thereof is a neces- 
sary party defendant to an action 
against the city for injuries sus- 
tained through the improper guarding 
of such excavations, notwithstanding 
the penal sum mentioned in the in- 
strument binding such resident is less 
than the amount of the damages 
claimed in the action. Donovan v. 
Oswego, 42 App. Div. 539, 59 NYS 
759. 

[c] In Alabama (1) under Code 
(1907) §§ 1273, 1274, where injuries 
are due to the failure of the munici- 
pality to remedy a condition neg- 
ligently caused by a person not re- 
lated in service to the municipality, 
such person must be made a party. 
Montgomery v. Ferguson, 207 Ala. 
430, 93 S 4; Montgomery v. Moon, 
905 Ala. 590,.88 S) 751; Benton vw. 
Montgomery, 200 Ala. 97, 75 S 473; 
Birmingham v. Carle, 191 Ala. 539, 
68 S 22, LRA1915F 797; Ex p. Whaley, 
188 Ala. 381, 66 S 145 [rev on an- 
other ground 10 Ala. A. 369, 65 S 
691]. (2) Thus where a _ city is 
sued for injuries to one falling into 
an open subway on the theory that a 
street railway company had removed 
a protecting wall and that the city 
had allowed such condition to con- 
tinue, the railway company must be 
made a party defendant under the 
statute. Benton v. Montgomery, su- 
pra. (3) So in a suit for personal 
injuries to a child falling into a 


railroad cut in close proximity to at Hutchinson v. Mullins, supra. 


[43 C. J.—7]} 


MUNICIPAL CORPORATIONS 


When joinder 


order that the 


unnecessary but 


street, the director general of rail- 
roads should be joined with the city 
as a defendant. Montgomery §v. 
Moon, supra. (4) But where in an 
action for injuries caused by a de- 
fect in a street there is no evi- 
dence of initial negligence by a third 
person disconnected with the mu- 
nicipality, the statute does not apply. 
Montgomery v. Ferguson, 207 Ala. 
430, 98 S 4. 

{d] In Connecticut an action un- 
der Rev. St. (1902) § 38838, which 
permits the municipality to be joined 
as a codefendant with a street rail- 
way company for injuries caused by 
a defect in that portion of a high- 
way which is lawfully occupied by 
the tracks of such company and for 
which the railroad company alone is 
liable cannot be maintained against 
the municipality alone. Lavigne v. 
New Haven, 75 Conn. 6938, 55 A 569. 

[e] In Missouri (1) under Rev. 
St. (1909) §§ 8862, 9110, 9801 and 
Rev. St. (1919) § 8949, providing that 
when cities cf a certain class are 
sued for injuries caused by the neg- 
ligent or wrongful act of another, 
subject to service in the state, and 
the wrongful or negligent act also 
made such person liable to an action 
by plaintiff on the same account, 
plaintiff shall join such person in his 
action against the city, and the city 
may notify plaintiff to make such 
person a party defendant, it is not 
necessary that plaintiff pursue the 
original wrongdoer and establish lia- 
bility against him as a condition pre- 
cedent to the right to hold the city. 
Hutchinson vy. Mullins, 189 Mo. <A, 
438, 176 SW 1083. (2) The statute 
relates to a case where the person 
sought to be joined is primarily 
liable, and in an action against a 
eity for injuries received when the 
vehicle in which plaintiff was riding 
collided with a lumber pile on a via- 
duct owned by a city, the denial of 
the city’s motion to make plaintiff's 
driver a party was not error. Roy 
v. Kansas City, 204 Mo. A. 332, 224 
SW 132. (38) The statute is com- 
plied with when plaintiff has in good 
faith brought such party into court 
as a defendant, so far as his rights 
are affected thereby, whether or not 
judgment is obtained against such 
party. Gerber v. Kansas City, 311 
Mo. 49, 277 SW 562. (4) A pedes- 
trian complaining of injury by trip- 
ping over a sewer lid displaced by 
a truck is not required to join the 
truck driver not shown to reside in 
the state. Hinton v. St. Joseph, (A.) 
282 SW 1056. (5) Where the city 
desires that a third person be made 
a party defendant, it must set forth 
in its motion facts cofstituting a 
cause of action against the third 
person. Kansas City v. Mullins, 200 
Mo. A. 639, 209 SW 558. (6) A city 
which, in its motion to require plain- 
tiff to make a contractor a party to 
the action, does not state facts show- 
ing the contractor’s liability, is in no 
position to complain of plaintiff's 


failure to allege such facts. Hutchin- 
son v. Mullins, supra. (7) An al- 
leged willful refusal of plaintiff 


to plead a cause of action against 
the contractor, pursuant to a motion 
by the city, does not prevent judg- 
ment against the city, unless the evi- 
dence shows a cause of action against 
the contractor. Hutchinson v. Mul- 
lins, supra. (8) Plaintiff is under 
no obligation to hunt up evidence 
of liability of the contractor, and 
the right to judgment against the city. 
is not defeated by failure to do os 
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improper. Where defendants can- 


not be regarded as joint tort-feasors,°? as where 
there is neither a common duty nor concert of ac- 
tion,®* or where one is liable at common law and 
the other under a statute,®* their joinder is not only 


improper, and plaintiff may be or- 


The city is not prevented by a de- 
fect in plaintiff's petition as against 


the contractor from showing the 
contractor’s liability to plaintiff. 
Hutchinson vy. Mullins, supra, (10) 


The statutes refer only to actions 
based on negligence, and not those 
based on nuisances. Roth v. St. Jo- 
seph, 180 Mo. A. 381, 167 SW 1155, 
171 SW 944. (11) And hence, in an 
action against a city for injuries 
from surface water nuisance created 
by a railroad company in building 
an embankment in the street and 
putting a pipe therein insufficient to 
drain the water through the embank- 
ment, the railroad company is not a 
necessary party. Roth vy. St. Joseph, 
supra. (12) In an action against a 
city for, damages from overflow of 
surface water caused by alleged neg- 
ligent ennstruction of a sewer, where 
the school board had filled in grounds 
near the point of overflow as a pro- 
tection against water in times of 
flood, the court properly refused to 
require that the school board be 
made a party, under Rev. St. (1909) 
§ 8862, the school board not having 
been negligent, having merely exer- 
cised its rights to protect its prop- 
erty from overflowing surface water. 
Gibson v. St. Joseph, (A.) 216 SW 50. 


60. See supra § 1985. 
61. Norton v. St. Louis, 97 Mo. 
537, 11. SW 242. 


Ga.—Scearce v. Gainesville, 33 
Gate TA. Vale 1 2G SB eSis3e 


Tll.—Peoria v. Simpson, 110 Ill. 
294, 51 AmR 683. 
Me.—Cleveland v. Bangor, 87 Me. 


259, 32 A 892, 47 AmSR 326. 
Mass.—Mooney v. Edison Electric 

Ate Co;, “L885 Mass. 5477 70 BN 
N. J.—Murray Rubber Co. v. Tren- 

ton, (Sup.) 135 A 475. 
Oh.—Mineral City v. Gilbow, 81 


Oh. St. 268, 90 NE 800, 25 LRANS 
-627; Hells, v. Cincinnati Tract: Co., 
14 (Oh? Cin Ct INS. 384." 33 Oh- 
Cire Crm222 


Pa.—Rowland y. Philadelphia, 202 
Pa. 50, 51 A 589; Wiest v. Electric 


Tract. Cos +2000 Pan t48,, 49 ayAwee oie 
58 LRA 666; Dutton v. Lansdowne, 
198 Pa. 563, 48 A 494, 82 AmSR 


814, 53 LRA. 469; Bard v. Yohn, 26 
Pa. 482. 

R. I.—Bennett vy. Fifield, 13 R. I. 
139, 43° AmR 17. 

Ont.—Baines v. Woodstock, 10 Ont. 

L. 694, 6 OntWR 601; Hinds v. Bar- 
6 Ont. L. 656. 
Rule applied.—(1) A traction 
company and a municipality are im- 
properly joined as parties defendant 
in an action for injuries sustained 
by plaintiff in stepping from a car 
into a hole in the street, the acts 
of negligence, although concurrent 
and related, ‘not being joint. MHeils 
Vv. ©Cincinnatiz Tract. Contd Oh ier: 
Cty, NaS. 384,630 Oh. Cire Cte t22. 
(2) A city and persons responsible for 
an unguarded excavation in a street 
cannot be joined as codefendants in 
an action for resulting injuries. 
Zeigler v. Ashley, 5 OhS&CP 1638, 1 
OhNP 62, 7 OhNP 388. 

63. See cases supra note 62. 

64. Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmSR 326; Mooney 
v. Edison Electric IHNum. Co., 185 
Mass. 547, 70 NE 933; Bennett v. 
Diffeld ls. ake 39, 43) Amie 

[a] IWustration.—Private corpora- 
tions through whose negligence a 
highway becomes charged with elec- 
tricity, and a city which negligently 
allows a highway to become so 
charged, are not joint tort-feasors 
and cannot be sued as such, as the 
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dered to elect against which defendant he wil] 
proceed.®° , 

Several municipalities. Two adjoining municipali- 
ties may be jointly sued for injuries from a defective 
bridge between them;** but a city is not a proper ¢o- 
defendant with a town, because a portion of the 
latter, wherein the injury occurred, was incorporated 
into the former just after the injury.® 

Assumption of liability by municipality. A con- 
tract by which the municipality assumes full respon- 
sibility for injuries caused by public work does not 
prevent a person injured from suing the eontractor 
either separately or jointly with the municipality.%$ 

A municipal employee who is guilty of no breach 
of duty, although engaged at the time in operating 
the municipal property which caused the injury, is 
not a necessary party to an action against the mu- 
nicipality for its neghgence in constructing or main- 
taining such property.®? 

A lessor of premises on which the lessee has cre- 
ated a nuisance is not a necessary party to an action 
for damages caused thereby against the municipality 
and such lessee.’° 

Inhabitants requesting the exercise of a munici- 
pal power are not proper parties to an action for 
injuries caused by the improper or negligent exer- 
cise of such power by the municipality."? 

[§ 1990] d. Defects, Objections, and Waiver.” 
Objections for nonjoinder of tort-feasors will not 
prevail unless seasonably made.7? An objection for 
private corporation’s liability is 
based upon the common law and the 
liability of the municipality upon 
the statute. Mooney y. Edison Elec- 


ie Tllum. Co., 185 Mass. 547, 70 NE 


689, 45 A 882 
N 


MUNICIPAL CORPORATIONS 


Md.—Guest v. Church Hill, 90 Md. 


. Y.—White v. Buffalo, 131 App. 
Div. ‘534, A15.NYsS: 1027, 

Tex.—Teague v. Fabric Fire Hose 
Co.. (Civ. A.) 177 SW 160. 


§§ 1989-1991 


failure to join the person negligently or unlawfully — 
causing the injury, as required by statute, must be 
raised by demurrer or answer;’* and if by answer 
it must name the person who should be joined.’® 
Where an abutting owner is a necessary party de- 
fendant and an action brought against him and the 
municipality jointly is dismissed as to the property 
owner, the municipality by subsequently filing an 
answer and going to trial waives the nonjoinder.’® 
In some jurisdictions failure to join a third person 
liable with the municipality must be presented by 
motion for nonsuit*? and not by demurrer.’® 

Effect of misjoinder. Misjoinder of parties plain- 
tiff is cured by dismissing from the ease, before 
its submission, the person improperly joined.’® The. 
joinder as defendant of a person who is found upon 
the trial not to be liable will not prevent a recovery 
against the municipality.%° 

[§ 1991] 6. Pleading—a. Declaration, Petition, or 
Complaint—(1) In General. The rules regulating 
pleadings by plaintiffs in civil actions in general,** 
and actions of tort? and for negligence*® in par- 
ticular, are applicable to plaintiff’s declaration, peti- 
tion, or complaint in an action for negligence or 
other tort against a municipal corporation.*+ Sub- 
ject to such rules, plaintiff should set forth in his 
complaint, declaration, or petition, with such rea- 
sonable certainty as is necessary to inform defend- 
ant of the wrong complained of,*° all facts essential 
to his cause of action.6° He should allege with 


Mass.—Hathaway v. Everett, 205 
Mass. 246, 91 NE 296, 187 AmSR 436. 


Minn.—Batcher v. Staples, 120 
Minn. 86, 139 NW 140. 
Miss.—Brown y. Vicksburg, 108 


Miss. 510, 66 S 983. 


65. Baines v. Woodstock, 10 Ont. 
L. 694, 6 OntWR 601. 

66. Peckham y. Burlington, Brayt. 
(Vt.) 134. ade 

- 67. Embler v. Wallkill, 132 N. Y. 


222, 30 NE 404. 
Dow ive Oroville, 22> Cal: :A: 
Manitowoc, 89 


68. 
AS ta BY aE a 
Stephani v. 
Wis. 467, 62 NW 176 (holding, in an 
‘action against a municipality for 
injuries resulting from the leaving 
open of a drawbridge without bar- 
riers or lights, that the bridge tender 
need not be joined as defendant when 
it was not his duty to furnish such 
barriers or lights). 
70. Grogan v. Broadway Fdy. Co., 
87 Mo. 321 [aff 14 Mo. A. 588]. 
71. Carmichael v. Texarkana, 11 
Fed. 845, 54 CCA 179, 58 LRA 911. 
72. Generally see Parties [30 Cyc 


Denver y. Solomon, 2 Colo. A. 
534, 31 P 507 (holding the objection 
not seasonably made when it was 
not raised in the pleading or on the 
trial, but it appears for the first 
time in instructions asked); Vande- 
vere v. Kansas City,. 187 Mo, A. 
297, 173 SW 696; Mancuso v. Kan- 
sas City, 74 Mo. A. 138. 

74 Jones v. Minneapolis, 31 Minn. 
29 Oya INW. 877 

75. Jones v. Minneapolis, supra. 

76. Mancuso v. Kansas City, 74 
Mo. A. 138. 

77. Birmingham v. Muller, 197 
Ala.-554, 738 S 30; Hx p. Whaley, 188 
Ala. -381,. 66 S 145 [rev 10 Ala. <A. 
569, 65 S 6911. 

78. Ex p. Whaley, 

79.. EXskridge v. 
376, 322 1104. 

80. Donoho.y. Vulean Iron Works, 


75 Mo. 401. 
81. See Pleading [31 Cyc 92 et 
82. See Torts [38 Cyc 523]. 


supra. 


Lewis, 51 Kan. 


Beq]. 


83. See Negligence [29 Cyc 565]. 
84. Ill.—Slowey v.° Grand Ridge, 
Yd) L1G A. 39. 


Wis.—Amos vy. Fond du Lac, 46 
Wis. 695, 1 NW 346. : 

And see cases infra this section; 
and §§ 1992-2001. 

[a] Venue is sufficiently stated 
where the declaration in an action 
for injury caused by wrongfully 
overflowing plaintiff's land shows 
that the land was situated in a cer- 
tain county, and the declaration is 
entitled in the circuit court of that 
county. Guest vy. Church Hill, 90 Mad. 
689, 45 A 882. 

85. Ga.—Griffin v. Stewart, 19 Ga. 
A. 817, 92 SE 400. 

Ill.—Slowey v. Grand Ridge, 95 
By cA 39) 

Ind.—Logansport v. Kihm, 159 Ind. 
68, 64 NE 595. 

Mich.—Wilton vy. Flint, 128 Mich. 
156, 87 NW 86; Snyder y, Albion, 113 
Mich, 275, 71 NW 475. 

Mo.—Van Cleave vy. St. Louis, 159 


Mo. 574, 60 SW 1091. 
[a] In a justice’s court the com- 
plaint is sufficient if it reasonably 


advises defendant of plaintiff's claim 
and is: suffigient to be a_bar to an- 
other cause of action. Van Cleave 


vy, vt Louis, 159 Mo, 574, 60 SW 
[b] Pleading hela not indefinite.— 


Griffin v. Stewart, 19 Ga. A. 817, 92 
SE 400. 

[ec] Pleading held indefinite.— 
Chicago v. Selz, 202 Ill. 545, 67 NB 
386 [aff 104 Ill. A. 376] (count in an 
action for injuries caused by burst- 
ing water pipes). 

86. Conn,—Lavigne v. New Haven, 
7b, Conn,” 693, 55 “A: 569° 

Ga.—Rentz v. Roach, 154 Ga. 491, 
115 SE 94; Augusta v. Owens, 111 Ga. 
464, 86 SE 830. 

Tll.— Goldstein v. Chicago, 172 Ill. 
AS SAG, 

Ind.—Cannelton vy. Bush, 45 Ind. A, 
638, 91 NE 359. 

Kan.—Harvey v. Bonner Springs, 
102 Kan. 9, 169 P 568, LRA1918C 231, 

Md.—Guest v. Church Hill, 90 Md. 
689, 45 A 882. 


Mo.—Martin v. St. Joseph, 136 Mo. 
A. 316, 117 SW 94. 

Mont.—Newton v. Roundup, 60 
Mont, 24, 198 P 441. 

N. Y.—White v. Buffalo, 131 App. 
Div. 531, 115 NYS 1021. 

Tex.—Heard v. Connor, (Civ. A.) 
84 SW 605. 

Wash.—Hotel Cecil Co. v. Seattle, 
104 Wash, 460, 177 P 347. 

Wis.—kKoch v. Ashland, 83 Wis. 361, 
53 NW 674. 

[a] A formal complaint is not 
necessary in the circuit court under 
L. (1876) c 47 subs 5 §§ 25-27, where 
the person injured filed with the city 
clerk-a notice of the injury and a 
claim against the city for damages 
containing all the essential requisites 
of the complaint, and on defendant's 
failure to take action thereon ap- 
pealed to the circuit court. Koch v. 
Ashland, 83 Wis. 361, 53 NW 674; 
Cantwell v. Appleton, 71 Wis. 463, 
37 NW 813. 

[b] A complaint against a city 
for a penalty prescribed for the ne- 
glect to repair a highway should 
state in the claim or prayer that the 
relief demanded is that given by the 
statute. Lavigne v. New Haven, 75 
Conn 6.93)" 55) A569! 

[ec] Allegations held sufficient,— 
(1) Action for maintenance of nui- 
sance. Washington v. Harris, 144 
Ga. 102, 86 SE 220; Cannelton’ v: 
Bush, 45 Ind. A. 638, 91 NE 359. (2) 
Action for diverting surface water, 
Lewis v. Springfield, 142 Mo. A. 84, 
125 SW 824. (3) Action for injury 
from closing of public street. Heard 
v. Connor, (Tex. Civ. A.) 84 SW 605. 
(4) Action for damages to a build- 
ing being raised by the municipality 
to lessen its liability for a change 
of grade. Brown v. Vicksburg, 108 
Miss. 510, 66 S 988. (5) Action for 
damage caused by change in grade 
of streets and construction of drain. 
Guest v. Church Hill, 90 Md. 689, 45 
A 882. (6) Action of trespass by the 
owner of a building against a city 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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reasonable certainty facts and circumstances show- 
ing that-defendant was a municipal corporation,®* 
although it has been held that the fact of incor- 
poration need not be alleged where a statute re- 
quires courts to take judicial notice of the existence 
of cities and villages organized under the act;*® that 
it had power to do the act complained of,°® unless 
such power is given by a general statute;°° that the 


act was done by an officer or agent 


in the legitimate exercise of a corporate duty which 


devolved upon him by law or by 


authority of the city,° although he need not show 
the particular officer guilty of the tort; 
was in the performance of a ministerial and not a 
governmental function;°* and that such act was 
A mere averment that the 
act done was unlawful, without averring how, and 
in what its illegality consisted, is not sufficient,®® 


wrongtul or unlawful.®* 


for tearing down the building. Gold- 
stein v. Chicago, 172 Ill. A. 415. (7) 
Action to enjoin or abate a nuisance. 
Rentz v. Roach, 154 Ga, 491, 115 SE 
94; Laughridge v. Dalton, 150 Ga. 
562, 104 SE 427 (pollution of stream); 
Bell v. Savannah, 139 Ga. 298, 77 SE 


165 (disposition of garbage); Lewis 
v, Moultrie, 27 Ga. A. 757, 110 SE 
625; Batcher v. Staples, 120 Minn. 


86, 189 NW 140 (discharge of sewer 
into creek); Newton v. Roundup, 60 
Mont. 24, 198 P .441 (noxious odors 
from septic tank). 

[ad] Allegations held insufficient, 
—McConnell v. St. Charles, (Mo.) 204 
SW 1075 (action for false imprison- 
ment); White v. Buffalo, 131 App. 
Div. 531,.115 NYS 1021 (action for 
failure to abate a nuisance); Hotel 
Cecil Co. v. Seattle, 104 Wash. 460, 
177 P 347 (action to recover for the 
wrecking of plaintiff's place of busi- 
ness as a nuisance). 

87. Bowling Green v. Bandy, 208 
Ky. 259, 270 SW 837, 839 [quot Cyc]; 
West Monroe Mfg. Co, v. West Mon- 


roe, 146 La. 641, 83 S 881, 882 [cit 
Cyc]; Clark v. North Muskegon, 88 
Mich. 308, 50 NW 254; Mitchell v. 


Clinton, 99 Mo. 1538, 12 SW 793. 

88. Rock Island v. Cuinely, 
Tll. 408, 18 NE 753 [aff 26 Il. 
173]. 

Judicial notice of incorporation of 
municipalities generally see Evi- 
dence § 1882. 

89. Ind—New Albany v. Ray, 3 
Ind. A. 321, 29 NE 611. 

La.—West Monroe Mfg. Co. v. West 
Monroe, 146 La. 641, 83 S 881, 882 
Eeit ‘Cyc. ; 

Mo.—Mitchell v. Clinton, 99 Mo. 
153, 12 SW 793. 

Tex.—Ft. Worth v. Crawford, 74 
Tex. 404, 12 SW 52, 15 AmSR 840 
(holding, however, that, where it is 
alleged that the injury was caused 
by negligent acts of defendant, it 
need not be alleged that it acted 
under an ordinance). 

Man.—Foster v. 12 
Man. ? 

[a] For example, since the power 
to operate engines given towns by 
Acts (1912) No. 248, as amended by 
Acts (1914) No. 34, is not general, 
plaintiff in his petition must con- 
nect the engine causing the dam- 
age in question with the authorized 
public utilities. West Monroe Mfg. 
Co. v. West Monroe, 146 La. 641, 83 
S 881. 

[b] When a complaint relates to 
an act which can only be lawfully 
done under an ordinance of the cor- 
poration (1) an averment in the pe- 
tition that the act was done by the 
corporation implies that it was done 
in pursuance of an_ ordinance, 
Stewart v. Clinton, 79 Mo. 603. (2) 
Thus an allegation that the city 
“raised the grade” is equivalent to 
an allegation that the. grade was 
raised in. pursuance,of an ordinance, 
since the city could only act in such 
matters by ordinance, Werth vw. 
Springfield, 78 Mo. 107. 


126 
A. 


Lansdowne, 
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eil.°6 Where a 


all reference to 


of the city while Injuries from 


the direction or 


92 


that it 


statute.” 


90. Honey Grove v. lLamaster, 
(Tex. Civ. A.) 50 SW 1053 (authority 
to operate an electric light plant 
need not be alleged in an action for 
injuries caused by a shock from an 
electric light wire, where it is al- 
leged that the city was chartered 
under the general laws, which con- 
ferred such authority on such cities. 

91. Ala.—Tuscaloosa v. Fitts, 209 
Ala G35) — 96 Su els Un tyilLe Biv. 
Ewing, 116 Ala. 576, 22 S 984. 

Ga.—Vandevender vy. Atlanta, 150 
Ga. 448, 104 SH 227. 


Ind.—Michigan City v. Werner, 186 |. 


Ind. 149, 114 NE 636. 

Kan.—Fowler v. Kansas City, 64 
Kan. 566, 68 P 33. 

Ky.—Arnold v. Stanford, 113 Ky. 
852, 69 SW 726, 24 KyL 626. 

La.—West Monroe Mfg. Co. v. West 
Monroe, 146 La. 641, 83 S 881, 882 
feit> Cy ells 

Mo.—McConnell y. St. Charles, 204 
SW 1075. 

N. J.—Tomlin v. Hildreth, 65 N. J. 
L. 438, 47 A 649. 

Oh.—Shank v, St. Louisville, 5 Oh 
NPNS 510. 

Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842, 

R. I.—Lucier v. Granger, 20 R, I. 
364, 39 A 190. 

{a] The declaration must impute 
liability to the municipality through 
its actors, its officers, agents, or 
servants. It must allege some act 
or default by those for whom 
corporation must respond, under 
well-established principle of respon- 
deat superior. This rule is especially 
applicable to a municipal corporation 
which can be made liable for the 
acts or defaults of its agents or 
servants only in certain cases. Tom- 
lin v.° Hildreth, 65° N. J. . 438, 47 
A 649. 

[b] An action against a town or 
city may be brought against its treas- 
urer; yet, if it is, sought to charge 
the municipal corporation with lia- 
bility for alleged negligence, the dec- 
laration must charge such negligence 
against the city, or its servants or 
agents. Lucier vy. Granger, 20 R. I. 
364, 39 A 190. 

{c] Allegations held sufficient.— 
Tuscaloosa v. Fitts, 209 Ala. 635, 96 
S 771; Vandevender v. Atlanta, 150 
Ga. 4438, 104 SH 227 [answers to cert 
questions conformed to 25 Ga. A. 
710, 104 SE 511] (a petition in an 
action for destruction of goods in a 
building, destroyed to prevent fur- 
ther spread of fire, held sufficient to 
allege aS against a general demur- 
rer that the act of the firemen in 
preventing removal of the goods was 
duly authorized by the city); Michi- 
gan City v. Werner, 186 Ind. 149, 114 
NE 636;, Shank v. St. Louisville, 5 
OhNPNS 510 (false imprisonment), 

92. Athens v. Miller, 190 Ala. 82, 
66 S 702; Lafayette v. Allen, 81 Ind. 
166; Dunkin v. Hoquiam, 56 Wash. 
47, 105 P.149. 

93. -Ala.—Tuscaloosa yv. Fitts, 209 
Alai 636, 96S. 771. 
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but it need not be alleged that the wrongful act of 
the municipality was authorized by its common coun- 


complaint against a municipality 


is based on failure to enforce police regulations, 
and is therefore insufficient to show a cause of ac- 
tion,®’ it will nevertheless be upheld if, disregarding 


such regulations, it states a good 


cause of action at common law. 


mob violence. Where by statute 


a right of action is given against a municipal cor- 
poration for injury to property caused by a mob,°® 
a person seeking to recover under the statute must 
allege that the injury was inflicted within the cor- 
porate limits of the municipality, and set out other 
tacts bringing himself within the provisions of the 
Exceptions in the statute must be nega- 
tived,® but plaintiff need not attempt to anticipate 
any defense which defendant may raise under a 


Ga.—Watson v. Atlanta, 136 Ga. 
370, 71 S 664; Savannah v. Waters, 
one Ga. A. 234; (288.5 Don. Sia Teas 

Ky.—Bowling Green y. Bandy, 208 
era 269, -270,.sSW (837; 839. “aiw0t 
ye), 


La.—West Monroe Mfg. Co. v. West 


Monroe, 146 La. 641, 83 S 881, 882 
fet Cyc]: 

N. C.—Pleasants v. Greensboro, 135 
SE 321. 


Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842, 

[a] Complaint held insuiticient to 
show that injury was due to de- 
fendant’s use of a building in its pri- 
vate or corporate capacity. Pleas- 
ie v.. Greensboro, (N. C.) 135 SBE 
_ Governmental and ministerial func- 
ve generally see supra §§ 1701— 

94. West Monroe Mfg. Co. v. West 
Monroe, 146 La. 641, 83 SE 881, 882 ~ 
[cit Cyc]; Conway v. Beaumont, 61 
Tex, 10. 

95. Clayburgh v. Chicago, 25 Ill. 
535, 79 AmD 346 (failure to perform 
statutory duty to collect special as- 
sessments levied to compensate 
plaintiff for the opening of a street 
over his land); Conway v. Beaumont, 
(a Le ep eG) 

96. Jeffersonville v. Myers, 2 Ind. 
A. 532, 28 NE 999. 

97. See supra §§ 1732, 1783, 1784. 

98. Mehan v. St. Louis, 217 Mo. 
35, 116 SW 514. 

99. See supra §§ 1740-1743. 

1. Pittsburgh, etc., R. Co. v. Chi- 
cago, 144 Ill. A. 293 [aff 242 Ill. 178, 
89 NE 1022, 184 AmSR 316, 44 LRA 
NS 358]; Lanham v. Buckhannon, 97 
W,.. Va. 339, 125 SH 157. i 

2. Pittsburgh, ete., R. Co. v. Chi- 
cago, 144 Ill. A. 293 [aff 242 Ill. 178, 
89 NH 1022, 184 AmSR 316, 44 LRANS 
348]; Harvey v. Bonner Springs, 
LOZ" Kant’ 99169) P 562,50 LR ALOISC 
231; Hathaway v. Everett, 205 Mass. 
246, 91 NH 296, 187 AmSR 436. 
[a] Allegations held sufficient.— 
Pittsburgh, ete, R.)\Co; -v. Chicaro, 
144 Ill, A. 293 [aff 242. Ill. 178, 89 
NE 1022, 134 AmSR 316, 44 LRANS 


358]; Harvey v. Bonner Springs, 
Ee Kans 95) 169) 563, LRALSISG 
[b] Allegations held insufficient. 


—Where plaintiff claimed defendant 
city liable in tort for injury to his 
property caused by persons riot- 
ously assembled, but the declaration 
contained no count under Rev. L. ¢ 
211 § 8, allowing a recovery from a 
city in an action for tort for prop- 
erty of the value of fifty dollars or 
more, destroyed by twelve or more 
persons riotously or tumultuously 
assembled, if the owner used all 
reasonable diligence to prevent its 
destruction, it was proper to order 
a verdict for defendant. Hathaway 
v. Everett, -205 Mass. 246, 91 NE 
296, 187 AmSR 436, 

3.’ Clark Thread Co. 


v. Hudson, 
54 N. J. L. 265, 23 A 820, : 
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proviso or exception in a separate substantive clause 
of the statute.* 

Reference to statute. Where the complaint sets 
forth every fact necessary to constitute a cause of 
action under a statute, no express reference to the 
statute is necessary.® 4 

Action brought after merger of municipalities. 
Where a cause of action arises against a municipal 
corporation and afterward it and another munici- 
pality are merged into a new corporation, each of 
the old corporations losing its identity, the com- 
plaint in an action against one of the old corpora- 
tions should state facts showing that the cause of 
action arose against the particular corporation 
sued.® 

Negativing defenses. It is a general rule that 
matters of defense need not be averred in the com- 
plaint.? 

Conclusions of law. As in other civil actions® 
conclusions of law should not be pleaded,® and they 
are not admitted by a demurrer.?° 

Nonjoinder of defendants. Under a statute re- 
quiring the person whose negligence caused the in- 
jury to be joined with the municipality as a co- 
defendant unless the municipality fails to furnish 


4 Clark Thread Co. 
supra. 

5. Smith v. Gilreath, 69 S. C. 353, 
48 SE 262. And see infra § 1993. 

6. Adams v. Minneapolis, 20 Minn. 
484 (in this case, in which the cause 


v. Hudson, 


-§§ 2009, 2010. 
14. 


apolis v. Crans, 


MUNICIPAL CORPORATIONS 


To variance between notice of claim 
and pleading and proof see infra 


Savannah v. Waters, 
A. 234, 288, 125 SE 772, 773; Indian- 
28 And!) WAS) b84eacGio 22. 


[§§ 1991-1992 
the name of such person to plaintiff,1t the complaint 
in an action against a municipality alone must al- 
lege the statutory excuse for nonjoinder.” 

Mode and time of objection, and waiver.'* am de- 
murrer is ordinarily the proper form of objection 
to the declaration or complaint on the ground that 
it fails to state a substantial cause of action,’* but 
unless the pleading wholly fails to set out a cause 
of action a demurrer should be overruled.** It has 
been held, however, that an objection to a complaint 
for failure to state a cause of action need not be 
taken by demurrer, but may be interposed at any 
time,'® and that an objection for failure to plead 
that the municipality was not engaged in a gov- 
ernmental function at the time of the injury’ is 
not cured by a verdict for plaintiff, where the omis- 
sion was not supplied by proof.1* Mere formal de- 
fects in the complaint are generally waived if ob- 
jection thereto is not made before the case goes to 


trial,#9 and, in any event, such defects are cured 


by the verdict.?° 

[§ 1992] (2) Negligence in General—(a) State- 
ment of Cause of Action Generally. In an action 
for damages for injuries caused by negligence,?! as in 
the case of defects or obstructions in streets,” gut- 


bins v. Omaha, 100 Nebr. 439, 160 
NW 749. (2) Action for injury to 
property from surface water. Sa- 
vannah vy. Harms, 143 Ga. 790, 85 SE 


1040. 
Ala.—Cook vy. Sheffield Co., 206 


"33 Ga. 


of action arose against the corpora- 
tion of Minneapolis, and an action 
was brought after the merger of the 
two corporations of Minneapolis and 
St. Anthony, the court, after stating 
that plaintiff's right of action was 
preserved by the charter of the new 
corporation, said: ‘‘As the deefndant 
is not identical with the old city of 
Minneapolis, and upon the face the 
complaint does not (for the reason 
given above) appear to have been 
itself guilty of the negligence com- 
plained of, the complaint should (if 
it is sought to charge the defendant) 
state facts showing liability on the 
part of the old city of Minneapolis, 
from which the liability of the de- 
fendant, if the view which we take 
hereafter is correct, is to be in- 
ferred as a conclusion of law. For 
its failure to state such facts, the 
complaint fails to state a cause of 
action against defendant, and the 
demurrer should therefore have been 
sustained”). 

7. Royal Center v. Bingaman, 37 
Ind; A. 626, 27% <NEI—8i1; .Amos—v, 
Fond du Lac, 46 Wis. 695, 1 NW 346 
(under Fond du Lac City Charter ec 
138 § 11, plaintiff need not aver that 
he had exhausted his remedies 
against an abutting owner). 
MT see Pleading [31 Cyc 
8. See Pleading [31 Cye 49]. 

9. Hungerford v. Waverly, 125 
App. Div. 311, 109 NYS 438 [rev 56 
Mise. 186, 107 NYS 291]; Delaney v. 
Chester, 26 Pa. Dist. 62. 

Conclusions as to: 

Duty of defendant see infra § 1993. 

Negligence or breach of duty see in- 
fra § 1994. 

ee yeon cause of injury see infra 
$1995. 
10. Hungerford v. Waverly, 125 

App. Div. 311, 109 NYS 438 [rev 56 

Mise. 186, 107 NYS 291]. 

11. See statutory provisions. 

12. Bessemer vy. Whaley, 10 Ala. 
Al 56937 60> Ss6On. 

13. Objections: 

For failure to allege or for defects 
in alleging notice or presentation 
of claim see infra § 2000. 

For insufficiency in alleging: 
Location of defect see infra § 
Nature of defect see infra § 1996. 
Notice of defect see infra § 1998. 


NE 478; Cronan v. Woburn, 185 Mass. 
91, 70 NE 38. 

15. Calder v. Pensacola, 81 Fla. 
320, 87 S 918. See also cases supra 
this section. 

16. Thrall v. Cuba Village, 88 App. 
Div. 410, 84 NYS 661. 

17. See supra text and note 93. 

18. Bowling Green y. Bandy, 208 
Ky. 259, 270 SW 837. 

19. Storrs vy. Grand Rapids, 110 
Mich. 483, 68 NW 258; Fuller v. 
Jackson, 82 Mich. 480, 46 NW 721; 
Fairall v. Cameron, 97 Mo. A. 1, 70 
SW 929; Guthrie v. Finch, 13 Okl. 
496, 75 P 288. 

{a] It is too late to object for 
the first time, upon the trial of a 
cause, to the insufficiency of a _peti- 
tion upon mere technical grounds, or 
any amendment ,. or amendments 
thereto which have been fully an- 
Sswered and issues joined thereon. 
Guthrie v. Finch, 13 Okl. 496, 75 P 288. 


penerslly see Pleading [81 Cyc 
714]. 
20. Chicago v. Selz, 202 Ill. 545, 


67 NE 386 [aff 104 Ill. A. 376]. 

Aider by a verdict generally sce 
Pleading [31 Cyc 763]. 

21. Ga.—Milledgeville v. Stem- 
bridge, 139 Ga. 692, 78 SE 35. 

Ilowa.—Farley v. Des Moines, 199 
Iowa 974, 203 NW 287. 

Mo.—Vice v. Kirksville, 280 Mo. 
348, 217 SW 77; Lewis v. Spring- 
field, 142 Mo. A. 84, 125 SW 824, 


Nebr.—Robbins v. Omaha, 100 
Nebr. 439, 160 NW 749. 
N. Y.—Miller v. Rochester, 196 


App. Div. 853, 188 NYS 334. 

Okl1.—Chickasha v. Looney, 36 Okl, 
lb) 128) Prse6. 

[a] Allegations held sufficient.— 
(1) Generally. Miller v. Rochester, 
196 App. Div. 853, 188 NYS 334. (2) 
Action for injury from negligent con- 
duct of waterworks. Vice v. Kirks- 
ville, 280 Mo. 348, 217 SW 77. (3) 
Action for diverting surfaee water 
upon plaintiff's land. Milledgeville 
v. Stembridge, 139 Ga. 692, 78 SE 
35; Farley v. Des Moines, 199 Iowa 
974, 203 NW 287; Lewis v. Spring- 
field, 142 Mo. A. 84, 125 SW 824; 
Chara v. Looney, 36 Okl. 155, 128 


36. 

[b] Allegations held insufficient. 
—(1) Action for death of boy 
drowned in pond in public park. Rob- 


Ala. 625, 91 S 473. 

Cal.—Coffey v. Berkeley, 170 Cal. 
258, 149 P’ 559. 

Colo.—Elliott v. Field, 21 Colo. 378, 
41 P 504. 

Conn.—Wladyka v. Waterbury, 98 
Conn. 305, 119 A 149. 

Fla.—Janes v. Tampa, 52 Fla, 292, 
LS 729, 120 AmSR 203, 11 AnnCas 

Ga.— Augusta v. Cone, 91 Ga. 714, 
17 SE 1005; Bryan v. Macon, 91 Ga. . 


530, 18 SE 351; Trippe v. Atlanta, 
68 Ga, 834. 

Ill.—Wilmette v. Brachle, 209 I11. 
621, 71 NE: 41; Elaborated Ready 
Roofing Co. v. Chicago, etc., R. Co., 
222 Ill. A. 181. 

Ind.—Goshen vy. Alford, 154 Ind. 
58, 55 NE. 27; Portland v. Taylor, 
125 Ind. 522; 25 NE 459; Perry v. 
Barnett, 65 Ind. 522; Greenfield v. 
Roback, ~45 Ind. A. 70,°90 NE 136; 


Huntington v. Burke, 21 Ind. A. 655, 
52 NE 415; Frankfort v. Coleman, 19 
es A. 368, 49 NE 474, 65 AmSR 

lowa.—Brown v. Chillicothe, 122 
Iowa 640, 98 NW 502. 

Kan.—HEskridge v. Lewis, 51 Kan. 
376, 32 P 1104; Lawrence v. Littell, 
9 Kan. A. 130, 58 P 495; Kansas City 
v. Smith, 8 Kan, A. 82, 54 P 329. 
Ky.—Louisville v. Arrowsmith, 145 
Ky. 498, 140 SW 1022. 

La.—Hills v. New Orleans, 139 La. 
Beds lL SNOT. 

Me.—Moody v. Camden, 61 Me, 264. 


Mich.—Griswold v. Ludington, 116 
Mich. 401, 74 NW 668; Alexander v. 


al Rapids, 76 Mich. 282, 42 NW 
1 . 

Minn.—Murphy v. St. Paul, 130 
Minn. 410, 153 NW 619. 


S oct gemma hk." v. Greenville, 37 
Mo.—Heether v. Huntsville, 121 
Mo. A. 495, .97 SW 239; Walker v. 
Point Pleasant, 49 Mo. A. 244. 
Mont.—Murray v. Butte, 51 Mont. 
258, 161 PRP LobY. 
N. Y.—Dougherty v. Horseheads, 
73 Hun 443, 26 NYS 642. 
N. C.—Gregge v. Wilmington, 155 
N. C. 18,°70 SE 1070. 
N. D.—Ouverson v. Grafton, 5 N. 
D. 281, 65 NW 676. 
Oh.—O’Grady v. Newark, 26 Oh. 
Cin Ctc UN: ioe ane 
Okl.—Cushing v. Stanley, 68 Okl. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1992] 


ters,?* and drains or sewers,** the declaration, peti- 
set out, 
reasonable certainty as is necessary to inform de- 
fendant of the ‘acts upon which lability is based, 
all the facts essential to constitute a legal cause 
of action for negligence, such as facts showing de- 
fendant’s duty in the premises ;*° its breach of that 
155, 172 P 628; Guthrie v. Finch, 13 | 


tion, or complaint should 


Okl. 496, 75 P 288 

R. I.—Lee v. Union R. Co, 
I. 383, 34 AmR 668. 

S. D.—Randall v. Hot 
S:_D..357,..199. NW .40. 

Tenn.—Williams v. 
Tenn. 668, 238 SW 86. y 

Tex.—Tutor v. Amarillo, (Civ. A.) 
244 SW 6382. : 

Utah.—Herndon v. Salt Lake City, 
84° Utah 65, 95 BP 646,° 131 AmSR 
827. 

Wash.—Nordstrom vy. Zindorf, 116 
Wash. 468, 199 P 741. 

W. Va.—Wagegener v. Point Pleas- 
ant, 42 W. Va. 798, 26 SE 352. 

Wis.—Whitty v. Oshkosh, 106 
Wis. 87, 81. NW 992; Schaefer v. 
Fond du Lac, 104 Wis. 39, 80 NW 


59. 

[a] Statutory conditions of lia- 
bility—Where under the statute a 
municipality is liable for injury in 
a street only in case the officers 
charged with the duty of repairing 
the street have no knowledge or no- 
tice of its condition, the complaint 
should exonerate such officers. Cof- 
fey v. Berkeley, 170 Cal. 258, 149 P 
559. 

{b] Pleadings construed.—Tutor 
v. Amarillo, (Tex. Civ. A.) 244 SW 
632 (petition held to plead negli- 
gence of a municipal corporation in 
operating a railroad and not negli- 
gence in maintenance of streets). 

[ec] Pleadings held sufficient.— 
(1) Generally. Cook v. Sheffield Co., 
206 Ala. 625, 91 S 473 (injury from 
falling into ditch); Huntsville v. 
Phillips, 191 Ala. 524, 67 S 664; 
Birmingham v. Gordon, 167 Ala. 334, 
52 S 430; Anniston v. Iney, 151 Ala. 
392, 44 S 48; Elliott v. Field, 21 Colo. 
378, 45 P 504; Wladyka v. Waterbury, 
98 Conn. 305, 119 A 149; Calder v. 
Pensacola, 81 Fla. 320, 87 S 918; Hig- 
ginbotham v. Rome, 24 Ga. A. 286, 100 
SE 720 (injury from broken electric 
light wire); Bishop v. Savannah, 19 
Gare A. “196, 91° SE 213 (injury .to 
conductor on running board of street 
ear from concrete mixer); Cole v. 
Fast St. Louis, 158 Ill. A. 494; Ham- 
mond v. Jahnke, 178 Ind. 177, 99 NE 
39; Franklin y. Smith, 175 Ind. 236, 
93 NE 993 (flagstone in sidewalk 
raised above level of walk); New 
Castle v. Grubbs, 171 Ind.. 482, 86 
NE 757 (injury from falling into 
unguarded excavation); South Bend 
v. Turner, 156 Ind. 418, 60 NE 271, 
83 AmSR 200, 54 LRA 396; Goshen 
v. Alford, 154 Ind. 58, 55 NE 27; 
New Albany v. McCulloch, 127 Ind. 
500, 26 NE 1074; Portland v. Tay- 
lor, 125 Ind. 522, 25 NE 459; Terre 
Haute v. O’Neal, 72 Ind. A. 485, 
NE 26; East Chicago v. Gilbert, 
Ind. A. 613, 108 NE 29, 109 NE 404 
(injury from defective sidewalk) ; 
Terre Haute v. Lauda, 58 Ind. A. 
480, 108 NE 392 (injury to pedestrian 
falling into hole in street); Indian- 
apolis v. Ray, 52 Ind. A. 388, 97 NB 
795; Tipton v. Freeman, 45 Ind. A. 
76, 90 NH 101; Huntington v. Stuver, 


12 -R. 
‘Springs, 47 


Nashville, 145 


Iowa 640, 
Littell,, 9) Kans A. 3130, 
Kansas City v. Smith, 8 Kan. A. 82, 
54 P 329; Louisville v. Arrowsmith, 
145 Ky. 498, 140 SW 1022; Murphy 
y. St. Paul, 130 Minn. 410, 153 NW 
619; McCauley v. Greenville, (Miss.) 
37 S 818; Shafir v. Sieben, (Mo.) 233 
gw 419, 17 LRANS 637; Wilkerson 
vy. Sedalia, (Mo. A.) 205 SW_ 877; 
Kingery v. Jefferson, (Mo. A.) 190 


MUNICIPAL CORPORATIONS 


with such 


existed ;°° and 


SW 976; Roberts v. Piedmont, 166 
Mo, A. 4/.148:.SW 119: .Celton. vy; 
Kansas City, 162 Mo. A. 429, 145 SW 
494; Swails v. Caruthersville, 158 Mo, 
A. 589, 188 SW 948; Murray v. Butte, 
51 Mont. 258, 151 P 1051; Hunton 
v. Peekskill, 119 App. Div. 500, 104 


NYS 220; Gregg v. Wilmington, 155 
IN.) Gu £8;.°70 SH (10705 O'Grady” Vv, 
Newark, 26 Oh. Cir. Ct N. S. 47; 


Williams v. Nashville, 145 Tenn. 668, 
238 SW 86 (failure to guard obstruc- 
tion in street); Nordstrom v. Zindorf, 
116 Wash. 468, 199 P 741; Whitty v. 
Oshkosh, 106 Wis. 87, 81 NW 992, 
(2) Injuries from overhanging and 
falling objects. Jones v. Atlanta, 
142 Ga. 151, 82 SE 540 (fence); At- 
lanta v. Whitley, 24 Ga. A. 411, 101 
SE 2 (falling sewer pipe); Warren- 
ton v. Smith, 23 Ga. A. 241, 98 SHE 
91 (injury to child from falling iron 
shaft placed to stop travel over a 
pathway); Hanrahan y. Chicago, 289 
Ill. 400, 124 NE 547 (awning); Hlabo- 
rated Ready Roofing Co. v. Chicago, 
ete., R. Co., 222 Ill. A. 181 (collision 
of wagon with superstructure over 
street erected by railroad); Hanra- 
han v. Chicago, 209 Ill. A. 630 [aft 
289 Tl. 400, 124 NE 547] (falling 
awning). (3) Injuries.due to fright 
of horses. Janes v. Tampa, 52 Fla. 
292, 42 S 729, 120 AmSR 203, 11 
AnnCas 510; Trippe v. Atlanta, 68 Ga. 
834; Ouverson v. Grafton, 5 N. D. 
281, 65 NW 676 (threshing machine); 
Cushing v. Stanley, 68 Okl. 155, 172 
P 628 (fright of horse caused by 
children on roller skates). (4) In- 
juries from ice or snow. Ryan v. 
Chicago, 181 Ill. A. 642; Heether v. 
Huntsville, 121 Mo. A. 495, 97 SW 
239; Morrison v. Butte, 65 Mont. 130, 
211 P 208; Storm v. Butte, 35 Mont. 
385, 89 P 726; Randall v. Hot Springs, 
47 S. D. 357, 199 NW 40. 

[dad] Allegations held insufficient. 
—(1) Generally. Wood v. Atlanta, 32 
Ga. A. 189, 122 SE 804; Greenfield 
v. Roback, 45 Ind. A. 70, $0 NE 136; 
Hills v. New Orleans, 139 La. 537, 71 
S 797; Waggener v. Point Pleasant, 
42 W. Va. 798, 26 SH 362. (2) In- 
juries due to fright of horses. Rome 
v. Suddeth, 116 Ga. 649, 42 SH 1032 
(stones in street); Toomey v. Al- 
bany, 14 NYS 572 (coasting in 
street). 

23. Covington vy. Bollwinkle, (Ky.) 
121 SW 664; Townsend v. Joplin, 
139 Mo, A. 394, 1283 SW 474; Glemaker 
v. Watertown, 43 S. D. 12, 177 NW 
123; Comanche vy. Zettlemoyer, (Tex. 
Civ. A.) 40 SW 641. ‘ ° 

[a] Allegations held sufficient.— 
Covington v. Bollwinkle, (Ky.) 121 
SW 664; Townsend v. Joplin, 139 Mo. 


A. 894, 123 SW 474; Comanche v. 
Zettlemoyer, (Tex, Civ. A.) 40 SW 
641. 

[b] 


Allegations held insufficient. 
—Glemaker v. Watertown, 43 S. D. 
12, 177 NW 123. 

24. Ala.—Birmingham vy. Kircus, 
19 Ala. A. 614, 99 S 780. 

Ga.—Harrison Co. v. Atlanta, 27 
Ga. A. 727, 107 SE 83. 

Ind.—Indianapolis v. Williams, 58 
Ind, A. 447, 108 NE 387. 

Ky.—Harney v. Lexington, 130 Ky. 
251, 113 SW 115. 

Oh.—Bowser v. Toledo, 9 Oh. Cir. 
Cty 2947 62 Oh Cir Dec. 83: 

[a] Allegations held sufficient.— 
Birmingham v. Kircus, 19 Ala. A. 
614, 99 S 780; Indianapolis v. Wil- 
liams, 58 Ind. A. 447, 108 NE 387; 
Logansport v. Newby, 49 Ind. A. 674, 
98 NE 4; Cannelton vy. Bush, 45 Ind. 
A. 638, 91 NE 3859; Garrett v. Win- 
terich, 44 Ind. A. 322, 87 NE 161, 
88 NE 308; Hoffman v. Maysville, 
DDS key WhO eo SIWiba60, 29) Kyla 
1245; Bowser v. Toledo, 9 Oh. Cir. 
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duty ;°° the nature and extent of the injury or spe- 
cial damage to plaintiff,?7 which includes allega- 
tions of plaintiff’s ownership of the property in- 
jured ;** the manner in which the injury occurred ;”° 
that it occurred at the place where the defect 


that defendant’s negligence or 


breach of duty was the proximate cause of the in- 


Ct. 294, 6 Oh. Cir. Dec. 83. 

[b] Allegations held insufficient. 
—(1) Harrison Co. v. Atlanta, 27 Ga. 
A. 727, 107 SE 83. (2) A_ petition 
in an action against a city for flood- 
ing plaintiff's premises, which does 
not show that the city made the 
drain complained of, or that it did 
any act as to it, and which permits 
the conclusion that the drain may 
have been a natural drain which took 
off the water until it became filled 
up with débris washed into it, states 
no cause of action. Harney v. Lex- 
ington, 130 Ky- 251, 113 SW- 115. 

25. See infra § 1993. 

26. See infra § 1994. 

27. Ind.—Logansport v. 
49 Ind. A. 674, 98 NE 4. 

Kan.—Iola v. Farmer, 72 Kan. 620, 


84 P 386 
aah Sable, 85 


Newby, 


Mich.—Shippy _ v. 
Mich. 280, 48 NW 584 

Minn.—Guilford v. Minneapolis, 
etc Reon 


94 Minn. 108, 102 NW 
365. 


eee H.—Corey v. Bath, 35 N. H. 

Tex.—Houston vy. Hutcheson, (Civ. 
A.) 81 SW 86. 

Wis.—Luck v. Ripon, 52 Wis. 196, 
8 NW 815. 

[a] Particular description unnec- 
essary.—It is not necessary that the 
injuries received by plaintiff should 
be particularly described in the dec- 
laration; it is sufficient if the com- 
plaint shows that plaintiff received a 
bodily injury; and the character and 
severity of such injury may be 
proved at the trial. Corey v. Bath, 
307 N, EL. 530: 

{b] Allegations held smfficient.— 
(1) A complaint which alleges that, 
by reason of the injuries received, 
plaintiff is unable to pursue his law- 
ful business is sufficiently definite, 
without stating what such business 
is, to admit evidence of its nature, 
and of the damages resulting from 
its interruption. If greater ‘cer- 
tainty is required, defendant should 
move to ‘have the complaint made 
more definite and certain. Luck v. 
Ripon, 52 Wis. 196, 8 NW 815. (2) 
Other instances of sufficient allega- 
tions. ‘Garnett’ v. “Smith, “72 UKan. 
664, 88 P 615; Cannelton v. Bush, 45 
Ind. A. 638, 91 NE 359; Storrs -v; 
Grand Rapids, 110 Mich. 483, 68 NW 
258 (complaint held sufficiently spe- 
cific as to injuries received when 
attacked for the first time on trial). 

[ec] Allegations held insufficient, 
—Guilford v. Minneapolis, ete., R. 
Co., 94 Minn. 108, 102 NW 365 (in 
not showing that plaintiff was spe- 
cially injured in a manner different 
in degree or kind from the injuries 
suffered by the public generally). 

28. Logansport v. Newby, 49 Ind. 
A. 674, 98 NE 4. 

29. Terre Haute v. Lauda, 58 Ind. 
A. 480, 108 NE 392; Houck v. Strouds- 
burs, Borough, se20e awe Dist ene Oilts 
Glemaker v. Watertown, 43 S. D. 12, 
177 NW 128. 

[a] Allegations held sufiicient.— 
A complaint for injuries to a pe- 
destrian, which alleges that while 
using due care the _ pedestrian 
stepped, slipped, and fell into a hole 


in a Street, states the manner in 
which the injury was_ received. 
Terre Haute v. Lauda, 58 Ind, A. 480, 


108 NE 392. 

{b] Allegations held insufficient. 
—Houck v. Stroudsburg Borough, 29 
Pa. Dist. 801. 

Pleading damages generally 
Damages §§ 301-317. 

Proximate cause of injury see in- 
fra § 1995. 

30. Huntington v. Stuver, 41 Ind. 
A. 171, 83 NE 518. 


see 
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jury.*t. The location,®* existence, 


the defect or obstruction should be alleged, and if 
such defect or obstruction was not caused by the 
municipality or its agents, it must be alleged that 
the municipality had actual or constructive notice 
In a few jurisdictions, 
majority, plaintiff must allege that he was in the 


thereof.*4 


exercise of due care.*® 


Negligence at time and place of injury. The com- 
plaint should show that defendant was negligent 
at the time when the injury occurred*® and at the 


place where it was sustained.*’ 


Liability of abutters or persons causing defects 
The above rules*® are applicable 
where an abutting property owner*® or other in- 


or obstructions.** 


[a] Illustration.—Where a com- 
plaint for injuries on a defective 
sidewalk alleged that. the walk was 
detective, and that plaintiff while 
passing along the street stepped into 
an opening in the walk, caused by 
the boards being removed or Slipped 
aside, causing him to fall in such a 
manner as to break one of the bones 
ot his left leg, etce., it sufficiently 
charged that plaintiff was injured at 
the place where the walk was dan- 
gerous and out of repair. Hunting- 
ton v. Stuver, 41 Ind. A. 171, 83 Ni 
518. 

Location of defect see infra § 1997. 


31. See infra § 1995. 
.32. See infra § 1997. 
33. See intra § 1996. 
34. See infra § 1998. 
35. See infra § 2001. i 
36. Cotter v. Lindgren, 106 Cal, 


602, 39 P 950, 46 AmSR 255; Blutf- 
ton vy. Mathews, 92 Ind. 213. 


$7. Phister v. Maysville, 4 KyL 
631. 

{al A charge of negligence re- 
specting streets generally is too 


vague to be regarded as charging 

negligence at the place where the 

accident occurred. Phister v. Mays- 

ville, 4 KyL 631. 

Location of dezect see infra § 1997. 
28. Liability for injuries from: 
Gonstruction or maintenance of 
drains or sewers see supra §§ 1916, 

1917. 

Defects‘ or obstructions in streets or 
other public ways see supra. §§ 
1864-1885. 

39. See supra text and notes 21- 


40. See cases infra this note. 

[a] Allegations sufficient to show 
fiability of abutting owner.—(1) A 
declaration alleging that defendant 
removed from the sidewalk a large 
quantity of snow and deposited it on 
his adjoining premises and_ per- 
mitted it to remain for a long time, 
go that it melted and the water ran 
on the sidewalk, where it congealed, 
and plaintiff stepped on the ice and 
was injured, was not subject to de- 


37 


murrer:. Aull jv. Lee, 845.N. Ji; UL. 
155, 85 A 1018. (2) A declaration 
that defendant created a place of 
danger by expelling hot water 


through a pipe of a city into an open 
space where the inhabitants of the 
city were accustomed to travel, and 
that an infant fell into an open 
ditch filled with defendant’s boiling 
water, fails to state a cause of ac- 
tion. Ellis v. Pennsylvania Iron 
Works, 76 N. J. L. 688, 74 A 667 [aff 
WGN. Je. 227,.68 A 891]. (3) Other 
instances of allegations held suffi- 
cient. Schmidt v. Newport, 184 Ky. 
342, 212 SW 113; Bielman v. St. Jos- 
eph,, (Mo. A.) 260 SW 529; Brighten- 
burg v, Mulcahy, 104 Nebr. 794, 178 
NW 623; Kampman_ vy. Rothwell, 
(Tex. Civ. A.) 107 SW 120. : 
“{b] Allegations sufficient to show 
joint liability of owner and munici- 
pality.—Scearce v. Gainesville, 33 Ga. 
A. 411, 126 SE 883. 

41. See cases infra this note, 

[a] Allegations sufficient to show 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and nature®? of 


to one it must, 
but not in the 


nicipality.** 


gence and those 


grounds plaintiff 


liability of individual.—Flagstaff v. 
Gomez, 23 Ariz. 184, 202 P 4vu1, 23 
ALR 661 (to charge sewer contrac- 
tors with duty toward child who fell 
into excavation); Oliver v. Petta- 
consett Constr. Co., 36 R. I. 477, 90 A 
764 (injury to pedestrian while on 
private property from excavation in 
street). i 
[b] Allegations sufficient to show 
joint liability—(1) A complaint 
against a contractor and a municipal 
corporation, alleging that the con- 
tractor negligentiy and dangerously 
piled bricks in the street in a way 
not perceptible by ordinary inspec- 
tion to persons using the street, and 
that plaintiff’s intestate was killed 
by the falling of bricks on him, and 
that the city was negligent in per- 
mitting the bricks to remain so piled 
in the street after it either knew 
or could have known of the danger 
therefrom to those using the street, 
was sufficient as to both defendants. 
Gregg v. Wilmington, 155 18, 
70 SE 1070. (2) In an action against 
a city and a private individual jointly 
to recover damages for personal in- 
juries caused by falling into an ex- 
cavation made by the latter in a 
publie street of the city, it was held 
that a complaint alleging in general 
terms that it was the duty of both 
defendants to keep safe the place 
where the accident happened, that 
they did not do so, and that their 
failure was the cause of the injury, 
and setting forth facts showing that 
the city ought to have known of the 
defect in the street and repaired it 
prior to the accident, and was suf- 
ficient to support a verdict against 
both defendants. Elliott vy. Field, 21 
Colo. 378, 41 P 504. (3) Other in- 
stances of allegations held sufficient. 
Campbell Coal Co. vy. White, 140 Ga. 
283, 78 SE 1009; Dawson v. Carter, 
35.) Ga. A. 211,)432 SH 2625 Brent- 
linger v, Louisville R. Co., 156 Ky. 
685, 161 SW 1107 (municipality and 
private contractor); Daneschocky v. 
Sieben, (Mo. A.) 282 SW 506. 
[ec] Allegations insufficient to 


show joint liability.—Howard vy. Red- 
den, 93 Conn. 604, 107 A 509, 7 ALR 
198; Albany y. Brown, 17 Ga. A. 707, 
88 SE 215. 


42. Oliver v. Denver, 13 Colo, A. 
345, 57 P 729. 

43. Dow .v- Oroville, 22 Cal A. 
215, 1384 P 197. 

44, See cases infra note 45. 


Generaliy see Nuisances [29 Cye 


Pat5 iON « 
45. See cases infra this note 
[a] Pleadings) held to state a 


cause of action for nuisance.—(1) A 
petition, in an action for injuries 
from the overflow of water, which al- 
leged that an embankment was neg- 
ligently raised and maintained, that 
such culvert was negligently built 
and maintained and too small to ac- 
commodate the stream, and that de- 
fendant allowed it to be choked With 
débris, is not necessarily based on 
negligence; but it is sufficient to 
sustain a recovery as for a nuisance. 
Martin v. St. Joseph, 186 Mo, A. 316, 


dividual! is sued alone or made a codefendant with 
the municipality; and it has been held that, where 
a complaint alleging joint liability on the part of 
the municipality and an individual.is defective as 


on general demurrer, fail as to 


both.42, A complaint against a company constructing 
a sewer for a municipality need not allege the con- 
tract relation between the company and the mu- 


Distinction between negligence and nuisance. 
Since a distinction exists between actions for negli- 


for a nuisance,** it sometimes be- 


comes important to determine on which of these 


bases his action.4® Where a cause 


of action for a nuisance is alleged, it is not neces- 


117. SW. 94, (2) In) an action’ fox 
personal injuries caused by falling 
over an obstruction on a public side- 
walk in tront of defendant’s prem- 
ises, averments in the complaint that 
defendant wrongfully, negligently, 
and carelessly caused or permitted 
the sidewalk to become obstructed 
and in a dangerous condition, and 
that he wrongfully, negligently, and 
carelessly caused or permitted a 
large quantity of wire to remain on 
and above such sidewalk, were con- 


strued to mean that the defendant - 


had permitted the nuisance in the 
sense of giving permission, that is 
to say, that the complaint was one 
for the creation of a nuisance, and 
not for negligence in suffering it to 
exist. Coon v. Froment, 25 App. Div. 
250, 49 NYS 305. 

[b] Pleadings held to state a cause 
or action for negligence.—(1) That 
defendant neglected to perform a duty 
by not removing ice and snow from 
a crosswalk is not an allegation of 
keeping, maintaining, and suifering a 
nuisance, but merely one of negli- 
gence in not removing the ice and 
snow. Hart v. New York, 92 N. Y. 
661; Dickinson v. New York, 92 N. 
Y. 584 [aff 28 Hun 254, 3 NYCivProc 
93 (rev 62 HowPr 255)].. (2) A com- 
plaint alleging that defendant negli- 
gently and carelessly allowed a coal- 
hole to be improperly covered, by 
reason of which plaintiff, without 
fault on his part, fell into it, did not 
allege a nuisance, since there was 
no allegation of a wrongful contin- 
uous act. Ginnis v. Hyman, 63 Misc. 
316, 117 NYS 202. (3) A complaint 
alleging that defendant city ‘‘main- 
tained” a manhole in a ‘wrongful, 
careless and negligent manner,” so 
as “to constitute an obstruction” and 
“to render” the highway “dangerous,” 
and that plaintiff sustained injuries 
through the careless and negiigent 
manner in which defendants “main- 
tained” such manhole, states a cause 
of action for negligence, and not for 
a nuisance. Belmont v. New York, 
LOT. App. “Dive VET) 182, Sens) aerate 
(4) A mere statement that defendant 
personally and by his employees neg- 


ligently allowed a trapdoor to ré-« 


main open, without an allegation that 


the opening was wrongfully or un-. 


lawfully made or maintained, and 
without facts from which such con- 
struction or maintenance could be 
inferred, or that the trapdoor was 
in that part of the sidewalk trav- 
eled by the public, was insufficient 
to Show a nuisance, Mauer vy. Ngan, 
182 NYS 180. (5) Where the com- 
plaint alleged that the city negli- 
gently suffered a certain obstruction 
and nuisance to remain upon the 
street, after notice of its existence, 
it was held that the action was based 
on the city’s negligence, and was 
not for damages caused by the cre- 
ation of a nuisance. Frankel v. New 
York, 2 NYS 294. (6) Other in- 
stances of pleadings keld to allege 
negligence and not a nuisance, Hm- 
mons v. Virginia, 152 Minn. 295, 188 
NW 561; Morton v, Coles, 14 Oh. A. 209. 


— 
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sary to aver that the acts complained of were negli- 
gently done,*® and the fact that the complaint also 


alleges negligence is immaterial.*? 


gence on the part of one of several defendants is 
sufficiently alleged, such defendant is not entitled 
toa dismissal of the complaint on the ground that 
his codefendants are charged therein with the main- 
tenance of a nuisance with which he is wholly dis- 
connected,** unless, upon a motion to compel plain- 
tiff to elect between his causes of action, he elects 


to proceed for the ‘nuisance.*® 


46). Lee Vv. Dnion Rv Cos, 11.24R% oT. 
383, 34 AmR 668. 

[a] Illustration.—Where plaintiff 
was injured by a runaway horse, 
frightened by snow and ice piled in 
the street, and his declaration al- 
leges that the injury was caused by 
the nuisance created by defendant, 
it need not allege care on the part 
of the driver of the horse. Lee v. 
Union R. Co., 12 R. I. 383, 34 AmR 668, 


47. Tuomey v. O’Reilly, etce., Co., 
3 Misc. 302, 22 NYS 930. 

48. Tuomey v. O’Reilly, etc., Co., 
supra. 

49. Tuomey v. O’Reilly, etc., Co., 
supra, 


50. . Ala.—Montgomery y. Wright, 
72 Ala, 411, 47 AmR 422, 

Colo.—Oliver v. Denver, 13 Colo. A. 
345, 57 P 729. 

Conn.—Dyer vy. Danbury, 85 Conn. 
128, 81 A 958, 39 LRANS 405, Ann 
Cas1913A 784; O’Neil v. New Haven, 
80 Conn. 154, 67 A 487; Hewison v. 


New Haven, 34 Conn. 136, 91 AmD 
718. 
Fla.—Gonzalez v. Pensacola, 65 


Fla. 241, 61 S 503, AnnCas1915C 1290. 
Ga.—Boney v. Dublin, 145 Ga. 339, 
89 SE 197, AnnCas1918E 176; Bynum 
v. Savannah, 33 Ga. A. 502, 126 SH 857. 
Til.— Holt v. Moline, 196 Ill. A. 235. 
Ind.—New Castle v. Grubbs, 171 
Ind. 482, 86 NE 757; Evansville v. 
Pifer, 51 Ind. A. 646, 100 NE 110; 
La Porte v. Osborn, 43 Ind. A. 100, 
86 NE 995. 
Iowa.—Ross v. Clinton, 46 Iowa 
606, 26 AmR 169. 
La.—James v. St. Charles Hotel 
Co., 145 La. 1004, 83 S 222. 


Minn.—Peterson v. Jordan, 135 
Minn. 384, 469, 160 NW 1026, 1028. 
Mo.—Mitchell v. Clinton, 99 Mo. 


153, 12 SW 793; Martinowsky v. Han- 
nibal, 35 Mo. A. 70. 

Mont.—Storm v. 35 Mont. 
385, 89 P 726. 

N. H.—Edgerly v.° Concord, 59 N. 
H. 341. 

N. Y.—Dougherty v. Horseheads, 
73 Hun 4438, 26 NYS 642; Segal v. 
Ehrman, 91 Mise. 481, 155 NYS 286. 


Butte, 


Oh.—Brink vy. Columbus, 8 OhS& 
CP 671. 

Tex.—Austin v. Schlegel, (Civ. A.) 
228 SW 291. 

Utah.—Soule - v. Weatherby, 39 


Utah 580, 118 P 838, AnnCas1913E 75. 

Ve Coburn, VW. iowapton, «94 Vt. 
168, 109 A 854. 

W. Va.—Lutz v. Charleston, 76 W. 
Va. 657, 86 SE 561. 

N. B.—Crilley v. St. John, 32 N. B. 
Blige 

[a] Duty to prevent overflow 
from ditch.—A complaint against a 
eity for failure to erect an embank- 
ment to confine water within a ditch, 
or to dig it deeper, should allege not 
only the city’s duty to take care of 
the ditch, but also its duty to deepen 
it, or make the embankment. Hunts- 
ville v. Ewing, 116 Ala. 576, 22 S 984. 

[b] Duty to invitee.—In a peti- 
tion for injuries to a man thrown 
from a fire wagon by a defect in the 
street, an allegation that plaintiff 
was lawfully entitled to be on the 
wagon, or to attempt to get there, at 
the time of the accident, is sufficient, 
as against a general demurrer, as an 
allegation that plaintiff had a right 
to ride on the ftre wagon. Austin v. 
Schlegel, (Tex. Civ. A.) 228 SW 291 
[aff (Commn. A.) 257 SW 238]. 

[ec] Allegations held sufficient.— 
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So where negli- 
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[§ 1993] (b) Duty of Defendant. In an action 
for injuries caused by municipal negligence plaintiff 
should allege facts showing the municipal duty in 
the premises,°° and it is insufficient to state the duty 
as a legal conelusion.®! 
legal duty an express allegation of duty is not nee- 
essary.°? So, in an action against an abutting owner 
or other third person causing a defect in a publie 
street, the facts showing a duty on the part of de- 
fendant must be set out.°* A petition in an action 


But if the facts show a 


against a municipality to recover for injuries eaused 


(1) Generally. Birmingham vy. Mau- 
zey, 214 Ala. 476, 108 S 382 (alle- 
gation held not to charge greater 
duty than required by law); New 
Castle v. Grubbs, 171 Ind. 482, 86 
Terre Haute v. O'Neal, 72 
485, 126 NE 26; Berry v. 


v. Butte, 385 Mont, 
Brink vy. Columbus, 8 OhS&CP 671 
(complaint for defective bridge in 
street held sufficient on demurrer). 
(2) An allegation that plaintiff was 
injured on a.public street within the 
city limits is sufficient to imply a 
duty on defendant’s part to main- 
tain the street in a reasonably safe 
condition.“ Indianapolis v. Keeley, 
167 Ind. 516, 79 NE 499 [rev (A.) 76 
NE 1117]. (3) A complaint plainly 
averring that the place where plain- 
tiff was injured was a public street, 
and plaintiff a traveler, sufficiently 
shows the duty owing to plaintiff. 
La Porte v, Osborn, 43 Ind, A. 100, 
86 NE 995. (4) An averment that 
the street was a public highway of 
the city at the time when the acci- 
dent happened is sufficient to show 
the city’s liability; without averring 
that such street had been formally 
laid out by ordinance. Golden v. 
Clinton, 54 Mo. A. 100. (5) An alle- 
gation that defendant negligently 
permitted an obstruction to remain 
upon the sidewalk amounts to a 
charge that the obstruction was left 
there under such circumstances as 
to render the walk unsafe for use, 
and is sufficient to show a duty on 
the part of defendant to guard 
against injury to persons lawfully 
using the street. Evansville v. Pifer, 
51 Ind. A. 646, 100 NE 110. 

{d] Allegations held insufficient.— 
(1) Where plaintiff was injured by 
qa defective wagon scale constructed 
in a street outside of the traveled 
portion, which scale was being used 
at the time by the city in connection 
with plaintiff's employment, plain- 
tiff, in departing from the traveled 
part of the highway onto the scale, 
ceased to be a traveler and was not 
entitled to recover against the city 
on a count charging only defendant’s 
failure to perform the duty it owed 
plaintiff as a traveler. O’Neil, v. 
New Haven, 80 Conn. 154, 67 A 487. 
(2) Other instances of insufficient 
allegations. Oliver v. Denver, 13 
Colo. A. 345,57 P 729; Evansville v. 
Pifer, 51 Ind. A. 646, 100 NE 110; 
Vincennes v. Spees, 35 Ind. A. 389, 74 
NE 277, (A.) 72 NE 531 (complaint 
held insufficient as to duty to main- 
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tain barrier in the street); James 
v, St. Charles Hotel Co., La. 
1004, 83 S 222; Coburn v. Swanton, 


94 Vt. 168, 109 A 854 (to show that 
plaintiff was rightfully on municipal 
premises); Lutz v. Charleston, 76 W. 
Va. 857, 86 SH: 561 (injury from sur- 
face water); Crilley vy. St. John, 32 
N,. B. 579. 

Allegations as to notice of defect 
see infra § 1998. 


51. Colo.—Oliver v. Denver, 13 
Colo Ay 845.0 oid seine: 
Ill.—Chicago v. Selz, 202 Ill. 545, 


67 NE 386 [aff 104 Il. A. 376]; Holt 
vy. Moline, 196 Ill. A. 235.° 
Mo.—Mitchell yv, Clinton, 99 Mo. 
153, 12 SW 793. 
R. I1.—Wakefield v. Newell, 12 R. fF. 


75, 34 AmR 598, 

Utah.—Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

[a] Bule applied.—A petition in 
an action for damages against a city 
for its failure to keep weighing 
scales and the approaches thereto in 
a reasonably safe condition is de- 
fective on demurrer where it fails 
to aver facts from which the con- 
clusion can be drawn that it was 
within the scope of defendant’s cor- 
porate power to erect and maintain 
such scales. Mitchell v. Clinton, 99 
Mo. 153, 159, 12 SW 793 (where the 
court said: ‘‘The fault with the pe- 
tition in this case is that the 
pleader, instead of stating the facts 
from which the legal conclusion 
might be drawn, that defendant’s 
duty tq the plaintiff was as charged 
therein, contents himself with simply 
stating that duty as a legal conclu- 


sion. A conclusive fact may and 
ought to be. stated. Facets from 
which the ultimate and conclusive 


fact may be inferred are evidence, 
and need not be stated. But the 
facts from which a legal conclusion 
is to be drawn upon which depends 
the plaintiff’s right of action must 
be stated in order to show a cause 
of action under our system of 
pleading’’). 5 

Pleading conclusions generally see 
Pleading [31 Cyc 49 et seq]. 

52. Michaelson vy. Charleston, 71 
W. Va. 36, 75 SH 151. 


53. Ariz.mFlagstaff v. Gomez, 23 
Ariz. 184, 202 P 401, 23 ALR 664. 

Ind.—Evansville v, Pifer, 51 Ind. 
A. 646, 100 NE 110. 

Mass.—Carney v. Proctor, 237 
Mass. 203, 129 NE 605. 

Nebr.—McAuliffe ov. Noyce, 86 
Nebr. 665, 126 NW 82. 

Oh.—Steinbeck v. John Hauck 


Brewing Co., 7 Oh. A. 18, 26 Oh, Cir. 
Ct. N. S..283. 

[a] Allegations held sufficient.— 
Flagstaff v. Gomez, 23 Ariz. 184, 202 
P' 401, 23 ALR 661 (to charge sewer 
contractors with duty to child who 
fell into excavation); Evansville v. 
Pifer, 51 Ind. A. 646, 100 NE 110. 

[b] Allegations held insufficient. 
—(1) Steinbeck v. John Hauck 
Brewing Co., 7 Oh. A. 18, 26 Oh. Cir. 
Ct, N. .S. 283 Gnjury from tee jon 
sidewalk)... (2) A declaration al- 
leging that plaintiff was injured 
while walking on a sidewalk in 
front of defendant’s premises, that 
the walk was constructed by de- 
fendant in a negligent manner, 
in that it had steep projecting banks 
on sides forming a hole or declivity 
constituting a defect and making 
the sidewalk unsafe and dangerous 
and of such unusual character that a 
railing or barrier should have been 
put up to make it safe, ete., is defec- 
tive for failing to allege the breach 
of any legal duty owed plaintiff by 
defendant. Carney v. Proctor, 287 
Mass. 208, 129 NE 605. (3) Under a 
statute empowering the mayor and 
council to repair sidewalks as they 
deem necessary, and making abut- 
ting owners liable for damages from 
their failure to keep adjacent side- 
walks in repair, a petition to recover 
from an abutting owner for injuries 
resulting from his failure to repair 
an adjacent sidewalk is demurrable 
where it does not allege that the city 
in notifying defendant to repair in- 
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by ice and snow on a.sidewalk must show that the 
defect was not due to natural causes,°* since in 
such case the municipality would not ordinarily be 
under any duty to remove it.2> And a complaint 
against an abutting owner is insufficient for the 
same reason where it shows that snow and ice ac- 
cumulated on the sidewalk through natural causes, 
and does not allege any ordinance making it the 
duty of such owner to keep the walk free from snow 
and. ice.°é 

Ownership of defective sidewalk. In an action 
against a municipality for injury from defendant’s 
failure to repair a sidewalk, plaintiff need not al- 
lege that defendant owned the walk or had adopted 
it as its own, or that it had authorized its construc- 
tion, provided there are other averments showing 
the. duty of defendant to keep the walk in repair.®” 

Ownership of land adjoining a sidewalk on which 
the. accident occurred need not be alleged.®® 

Possession of funds for repairs need not be al- 
leged,°® unless by its charter the possession of such 
means is a condition precedent to liability.®° 

Notice of defect. Since the duty of a munici- 
pality to remedy a defective condition not caused 
by it does not arise until it has notice of the de- 
fect,®4 such notice must be shown by the allegations 
of the declaration or complaint.®? 

Liability under statute or ordinance. A charter 
of the city showing its duties in the premises may 
be set out in the complaint,®? and a complaint which 
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[§§ 1993-1994 


avers the duty of the municipality in the exact 
language of the charter is sufficient.°* But it has 
been held that, where a general duty is imposed by 
a public statute or charter, such duty need not be 
alleged,®> since the court will take judicial notice 
thereof,°* although an allegation of such duty 1s good 
form and practice;°? and in any event a general 
allegation as to the duty is sufficient,°* without 
reciting the statute which imposes the duty.°° It 
has been held, however, that, where a city ordi- 
nance is relied on to show defendant’s duty and 
liability in the premises, allegations which are 
merely conclusions of ,the pleader upon the legal 
effect of the ordinance are insufficient, where the 
provisions of the ordinance are not alleged either 
in, terms or in substance.7° Where a statute’ im- 
poses an absolute liability upon municipalities for 
injuries resulting from defective streets which have 
been opened and are controlled by the municipal 
authorities, the complaint must show that the street 
where the injury occurred was at the time and place 
of the accident opened, controlled, and treated by 
the municipality as a public street.” 

[§ 1994] (c) Allegation of Negligence or Breach 
of Duty. Having set out the duty of defendant,’* 
plaintiff must also show negligence or a breach of 
such duty’ by charging it in direct terms, or by 
setting out facts from which it can fairly and le- 
gally be inferred.’> Where the specific facts alleged 


dicated the manner of the repairs or 
the materials to be used. McAuliffe 
v. Noyce, 86 Nebr. 665, 126 NW 82. 

54. Griffin v. Marion, 163 Iowa 435, 
144 NW 1011; Ritter v. Toledo, 27 
O..C: A. 448. 

(a] Pleading held sufficient.— 
Griffin vy. Marion, 163 Iowa 435, 144 
NwW,,1011. 

[b] Pleading held insufficient.—A 
petition to recover for an injury 
caused by slipping upon an icy side- 
walk does not state a cause of ac- 
tion. where the only complaint made 
against the walk is that it had an 
incline of ten inches in seven feet 
and. was covered with ice produced 
by natural causes, Ritter v. Toledo, 
27 O8 (GC. A. 443° 

See supra § 1800. 

. Zellers v. Seattle Lodge No. 
oo ae PO Eo 4 VS nog. sll Gale 
Haire v. Kansas City, 76 Mo. 


Huntington v. Breen, 77 Ind. 


Shartle v. Minneapolis, 17 
308; Erie City v. Schwingle, 
384, 60 AmD 87. 
§ eee of funds as defense see supra 
1760. 
60; See cases supra note 59. 
61. See supra §§ 1803, 1819. 
62. See infra § 1998. 
63. Logansport v. Wright, 25 Ind. 


512. 

64. Havre de Grace v. Fletcher, 
112 Md. 562, 77 A 114. 

[a] Rule applied.—Under the rule 
that, when a Statute confers power 
ona, corporation to be exercised for 
the public good, the exercise of such 
power is not merely discretionary, 
but imperative, and the words ‘‘power 
and. authority” may be construed 
“duty and obligation,’ a complaint 
in an action against a city for in- 
juries through a defective street, al- 
leging that defendant was charged 
by law with the duty of keeping its 
streets in a safe condition for travel, 
and, reciting, in averring such duty, 
the..exact language of the charter 
conférring power on defendant, was 
sufficient. Havre de Grace v. Fletch- 
er, 112 Md. 562, 77 A 114, 

65. Cronan v. Woburn, 185 Mass. 


91, 70 NE 38; Read v. Chelmsford, 16 
Pick..3 @Mass:) > 1283) =Brie’ “City aw. 
Schwingle, 22 Pa. 384, 60 AmD 87; 
Thompson v. Corpus Christi, (Tex. 
Civ. A.) 38 SW 373; Hysell v. Central 
City, 64 W. Va. 133, 61 SE 43. 

66. Cronan-v. Woburn, 185 Mass. 
91, 70 NE 38; Read v. Chelmsford, 16 
Pick. (Mass.) 128; Hysell v. Central 
City, 64 W. Va. 133, 61 SE 43. 

Judicial notice of public statutes 
generally see Evidence § 1947. 

67. Hysell v. Central City supra 
note 66. 

68. Arndt v. Cullman, 132 Ala. 
540, 31 S 478, 90 AmSR 922 (holding 
that a municipality’s charter having 
imposed upon it certain duties with 
respect to the care of sewers it was 
necessary, in a complaint for dam- 
ages caused by a defective sewer, 
only to aver generally the duty of 
the municipality); Montgomery v. 
Wright, 72 Ala. 411, 47 AmSR 422 
(allegation that defendant was bound 
to keep its sidewalks in repair suffi- 
ciently alleges that duty). 

69. Hayes v. West Bay City, 91 
Mich. 418, 51 NW 1067; Hrie City v. 
Schwingle, 22' Pa. 384, 60 AmD 87. 

70. Brush Blectric Light, ete., Co. 
v. Lefevre, 93 Tex. 604, 57 SW 640, 
77 AmMSR 898, 49 LRA 771. 

71. See statutory provisions. 

72. Phillips v. Huntington, 35 W. 
Va. 406, 14 SE 17; Childrey v. Hunt- 
ington, 34. W. Va. 457, 12 ‘SE'636, 12 
LRA 313; Biggs v. Huntington, 32 
W. Va. 55,..9 SH. 51> ‘Chapman v. 
Milton, 31 W. Va. 384, 7 SH 22. 

[a]. Complaint held sufficient.—A 
complaint which alleges that de- 
fendant kept open and treated as a 
thoroughfare a public sidewalk, and 
that it was the duty of such defend- 
ant to put and keep such sidewalk 
in good repair, is sufficient, these 
averments being equivalent to the 
allegation that “the sidewalk was 
controlled and treated by the au- 
thorities of the said town as a com- 
mon and public sidewalk, and opened 
as such.” Waggener v, Point Pleas- 
ant, 42 W. Va. 798, 801, 26 SE 352. 

73. See supra § 1993. 


74. See cases infra note 75. 
75. U. S.—McDonald v. Toledo, 63 
Fed. 60. 


Ala.—Huntville v. Ewing, 116 Ala. 
576, 22 S 984. 


Ariz.—Globe v. Moreno, 23 Ariz. 
124, 202 P 230, 27 ALR 965... 

Cal.—Coffey vy. Berkeley, 170 Cal. 
258, 149 P 559. 

Colo.—Oliver v. Denver, 13 Colo. 
A, 345, 67 P 729. 

Fla.—Gonzalez v. Pensacola, 65 
ao 241, 61 S 5038, AnnCasi915C 


Ga.—Blakely v. Funderburk, 33 
Ga. A. 119, 125 SE 602; Wood v. At- 
lanta, 32 Ga. A. 189, 122 SE 804. 

Ill.— Chicago v. Selz, 202 Ill. 
67 NE 386 [aff 104 Tll. A. . 
English v. Danville, 170 Ill. 131, 48 
Ni 328; Arms v. Knoxville, 32 Ill. A. 

Ind.—Alexandria v. Liebler, 162 
Ind. 438, 70 NE 512; Senhenn v. 
Evansville, 140 Ind. 675, 40 NE 69; 
Bluffton v..- Mathews, 92 Ind. 213; 
Rushville v. Poe, 85 Ind. 83; Indian- 
apolis v, Crans, 28 Ind._A. 584, 63 NE 
478; Lafayette v. Ashby, 8 Ind, A. 
214, 34 NE 2388, 35 NE 516. 


Iowa.—Mapes vy. Cherokee, 199 
Iowa 544, 202 NW 258. 
Kan.—Lawrence vy. Littell, 9 Kan. 


A. 130, 58, P 495, 

La.—Hills v. New Orleans, 139 La. 
Bon SS TOn. 

Md.—Salisbury v. Camden Sewer 
Co., 141 Md. 254, 118 A 662. 

Mich.—Storrs v. Grand Rapids, 110 
Mich. 483, 68 NW 258. 

Minn.—O’Brien v. St. Paul, 25 
Minn. 331, 38 AmR 470. 

Miss.—Stainback v. Meridian, 79 
Miss. 447, 28 S 947, 30 S 607. 

Mo.—Vogelgesang v. St. Louis, 139 
Mo. 127, 40 SW 6538; Fairall v. Cam- 
eron, 97 Mo. A. 1, 70 SW 929; Mitchell 
v. Plattsburg, 33 Mo. A. 555. 

Mont.—Townsend y. Butte, 41 
Mont. 410, 109 P 969. 

Nebr.—Aurora v. Cox, 48 Nebr. 727, 
62 NW 66. 

N. Y.—Brennan v. New York, 117 
App. Div. 849, 103 NYS 266; Dough- 
erty v. Horseheads, 73 Hun 443, 26 
NYS 642. 

N. C.—Eller v, Greensboro, 190 N. 
C,..715, 130 SE 851. 

Oh.—Chase v. Cleveland, 44 Oh. 
St. 505, 9 NE 225, 58 AmR 843; Mc- 
Millen v. Akron, 29 O. CG. A. 271; 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 


“§§ 1994-1995] ‘ 


make outa prima facie case of negligence, the plead- 
ing is not demurrable because negligence is not al- 
On the other hand a declaration 
or complaint charging an act injurious to plaintiff, 
with a general allegation of negligence, is sufficient*? 
as against a demurrer‘® or a motion in arrest," al- 
thaugh it may be subject to a motion to make more 
In other words it is usually 
sufficient, after specifying the acts done, to say 
that they were negligently done, or if the failure 
to do certain acts constitutes neghgence, then it 
is sufficient, after specifying the acts, to say that 
defendant negligently failed to do them.*! 
complaint which merely alleges negligence in general 


leged in terms.*® 


definite and certain.®® 


Groveport v. Bradfield, 2 Oh. Cir. Ct. 
145, 1 Oh. Cir. Dec. 411 [aff 30 Cine 
LBul 351]. 

S. D.—Glemaker v. Watertown, 43 
SoBe 4.2) UT We 22385) 0 Rourke. Vi 
Sioux Falls, 4 S. D. 47, 54 NW 1044, 
46 AmSR 760, 19 LRA 789 (as to 
lights in street). 

Tex.—Austin v. Schlegel, (Commn. 
A.) 257 SW 238; Stamford Sewerage 
Co. v. Astin, (Civ. A.) 143 SW 649. 

Utah.—Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 181 AmSR 827. 

Va.—McCoull v. Manchester, 4 SE 
848. 

W. Va.—dJohnson v. Huntington, 82 
W. Va. 458, 95 SE 1044. 


Wis.—Koepke v. Milwaukee, 112 
Wis. 475, 88 NW 238; Schultz. v. 
Milwaukee, 49 Wis. 254, 5 NW 342, 
35 AmR 779; Smith v. Milwaukee, 18 
Wis. 63. 

And see cases supra § 1992. 

[a] Construction of pleading.— 


Austin v. Schlegel, (Tex. Commn. A.) 
257 SW 288 (hole in ‘street and not 
negligence of driver of fire wagon al- 
leged as cause). 

{b] Allegations held sufficient.— 

(1) Defects or obstructions in streets. 
Gonzalez v.s Pensacola, 65 Fla. 241, 
61 S 503, AnnCas1915C 1290; Pensa- 
cola v. Jones, 58 Fla. 208, 50 S 874 
(holding that, where a declaration 
for injuries to a pedestrian alleged 
that defendant city was negligent 
in failing to keep its streets in re- 
pair, it was not necessary to allege 
additional negligence in not keeping 
the streets lighted so as to warn 
pedestrians of the danger); New 
Castle v. Grubbs, 171 Ind. 482, 86 
“NE 757; Senhenn v. Evansville, 140 
Ind. 675, 40 NE 69; New Albany v. 
McCulloch, 127 Ind. 500, 26 NE 1074; 
Terre Haute v. O’Neal, 72 Ind. A. 
485, 126 NE 26; Evansville v. Pifer, 
51 Ind. A. 646, 100 NE 110; Hunting- 
ton v. Burke, 21 Ind. A. 655, 52 NE 
415; Eskridge v. Lewis, 51 Kan. 376, 
32 P 1104; Lawrence Vv. Littell, 9 
Kan, A. 130, 58 P 496; Griswold v. 
Ludington, 116 Mich. 401, eae We 
663; Alexander v. Big Rapids, 76 
Mich. 282, 42 NW 1071; Murphy v. 
St. Paul, 130 Minn. 410, 153 NW 
619; Shafir_v. Sieben, (Mo.) 233 SW 
419, 17 LRANS 637 (building ma- 
terial permitted to obstruct street) ; 
Berry v. Sedalia, 201 Mo. A. 436, 212 
Sw 34; Spalding v. Ziegler, 173 Mo. 
iA 698, 260. SW 14; Mitchell v. 
Plattsburg, 33 Mo. A. 555; Townsend 
y. Butte, 41 Mont. 410, 109 (Peas) 
(injury from fall on ice); Aurora Vv. 
Gox, 43 Nebr. 727, 62 NW_66; Roblee 
vy. Indian Lake, 11 App. Div. 435, 42 
NYS 326; Johnson_ Vv. Huntington, 
82 W. Va, 458, 95 SE 1044; Hysell v. 
Central City, 64 W. Va. 133, 61 SE 
43; Paulson V. Pelican, 79 Wis. 445, 
48 NW 715. (2) Injury from sur- 
face water collected in artificial 
drains. Plier y. Greensboro, 190 . 
.C. 715, 1830 SE 851. (8) Negligent 
failure to provide drainage for abut- 
ting lot after elevating street grade. 
Globe v. Moreno, 23 Ariz. 124, 206 P 
230, 27 ALR 965. 

[c] Allegations held insufficient.— 
(1) In action for injury from driving 
into obstructions placed in streets 
by a city while making repairs there- 


ficient.§2 


rable.*® 
[§ 1995] 


But a 


on, a petition which did not allege 
that the city did not take such pre- 
cautionary measures to protect per- 
sons using the streets as ordinary 
care and diligence required did not 
set out a.cause of action. Blakely v. 
Funderburk, 33 Ga. A. 119, 125 SEH 
602. (2) In a personal injury ac- 
tion it was not error to dismiss a 
petition which failed to show negli- 
gence of the city because of its own 
failure to observe its ordinance as to 
the kind of materials permissible for 
sidewalk construction, use of wood 
blocks by a city not being negligence 
per se. Wood v. Atlanta, 32 Ga. A. 
189, 122 SE 804. (3) A declaration 
which alleges that defendant negli- 
gently and wrongfully allowed a pile 
of sand, which it was its duty to re- 
move, to remain in and obstruct a 
certain street, whereby plaintiff was 
injured, is insufficient for failure to 
allege further that the city failed to 
use suitable precautions to prevent 
injury to persons.using the street by 
providing the necessary lights and 
signals. McCoull v. Manchester, 
(Va.) 4 SE 848, (4) A complaint 
against a city for injury to a trav- 
eler, where a street intersected 'a 
ereek with no bridge, should allege 
that defendant totally failed to guard 
against accidents, and not merely 
that it failed to maintain signals, 
lights, or other warnings. Coffey v. 
Berkeley, 170 Cal. 258, 149 P 559. 
(5) Other instances of insufficient 
allegations. McDonald v. Toledo, 63 
Fed. 60; Smith v. Atlanta, 21 Ga. A. 
172, 98 SE 1022; Clark v. Huntington, 
74 Ind. A. 487, 127 NE 301, 128 NH 
453; Hills v. New Orleans, 139 La. 
537, 71 S 797; Salmon v. Kansas City, 
141 Mo. 14, 145 SW 16, 39 LRANS 
328 (injury to employee of independ- 
ent contractor); Segal v., Ehrman, 
91 Misc. 481, 155 NYS 286; Chase vy. 
Cleveland, 44 Oh. St. 505, 9 NE 225, 


58 AmR 843; Steinbeck v. John 
Hauck Brewing Co., 7 Oh. A. 18, 26 
Om, Cire i Cie Nen Speco), ue Zr. 


Charleston, 76 W. Va. 657, 86 SH 561 
(injury from surface water); Wag- 
gener v. Point Pleasant, 42 W. Va. 
798. 26 SE 352. 
5 76. McMillen y. Akron, 29 O. C. A. 
efile 

77. Salisbury v. Camden Sewer Co., 
141 Md. 254, 118 A 662; Mehan v. 
St. Louis, 217 Mo. 35, 116 SW 514. 

[a] MNlustration.—In a sewer com- 
pany’s action against a city for dam- 
ages due to defective catch basins 
for drainage of surface waters, caus- 
ing the sewer to be filled up with 
débris, allegations that the city “has 
so negligently and carelessly main- 
tained said catch basins ... and has 
so negligently and carelessly per- 


mitted said surface water to be 
drained into the... Sewer’ as to 
cause the sewer to be filled up 


with débris, are sufficient to state 
a cause of action as against the con- 
tention that they failed to state in 
what manner or by reason of what 
acts of commission or omission on 
the part of the city the injury re- 
sulted. Salisbury v. Camden Sewer 
Co., 141 Md. 254, 259, 118 A 662. 

78. Chicago v. Selz, 202 ‘Ill. 545, 
67 NE 3886 [aff 104 Ill. A: 376]; 


MUNICIPAL CORPORATIONS 


Injury to trespassers.®? 
in an action for injury to a trespasser on municipal 
property,** which fails to allege, expressly or. by 
necessary implication, wantoness or a reckless dis- 
regard of the safety of such trespasser is demur- 


[43 C.J.] 1225 


terms, without avering any facts to support it, states 
a bare legal conclusion of the pleader and is insuf- 


A petition or complaint 


(d) Proximate Cause of Injury.%¢ 
Plaintiff must allege facts showing that the negli- 
gence or breach of duty by defendant was the proxi- - 
mate cause of the injury.*? Where facts connecting 
the neghgence with the injury are alleged, the com- 


Senhenn vy. Evansville, 140 Ind. 675, 
40 NE 69; Rushville v. Adams, 107 
Ind. 475, 8 NE 292, 57 AmR 124; 
Huntington v. Burke, 21 Ind, A. 655, 
52 NE 415; Thompson v. Corpus 
Christi, (Tex. Civ. A.) 38 SW 373; 
pes v. Mannington, 23 W. Va. 


79. La Fayette vy. West, 4 
325, 87 Nu 550. yee 
is a Junta _v. Burns, 46 Colo. 
436, 104 P 941; Rushville v. Adams, 
nee ene eee ee 292, 57 AmR 124; 
an v. ~ Loufs, 21 e : 
SW a % Mo. 35; 116 
a] Where the complaint allege 
negligence in general terms, a L bes 
tion will lie to have it made more 
specific and certain, so as to state in 
va ewe Sb eee defendant was neg- 
nt. a Junta v. B ( 
ib, 104 Bete urns, 46 Colo. 
- Pullen v. Butte, 38 
99 P 290, 2 TRANG 482007) WES 
a ullen v. Butte, supra; 
v. Seattle Lodge No. 92, B. Poe 
ERS 32, 161 P 834. re hE 
a TMlustration.—A complai - 
leging that defendant owitelhiy tees 
ligently, carelessly, and wrongfully” 


caused a public sidewalk “to 
placed in, and wilfully, careleetne 
wrongfully, knowingly, and negii-_ 


gently permitted the same to i 

In, an unsafe, dangerous, and dense, 
tive condition,” is a statement oye 2) 
bare legal conclusion and insufficient 
to show negligence. Pullen y. Butte, 
38 Mont. 194, 99 P 290, 21 LRANS 


Pleading conclusions gener 
Pleading, (31, Cyc 49 elise ane it 
. ia to tr 
supra § 1926. Speer amaeee 
84. Bynum v. Savann 
502, 126 SE $57. ar eeicoaes 
a] A petition allegine hart 
to be for business purpose nae th 
effect of an allegation that the 
wharf is not for indiscriminate use 
and shows Enae plaintiff i 
upon the wharf. was a t 
Bynum v. Savannah, 33 ee Ane 
126 che 
85. ynum v. Savannah 2 
Shawnee v. Cheek, 41 Ok. 907 ag 
Pal 4, 51 LRANS 672, AnnCasf9i5¢c 
86. Liability as dependent 
proximate cause see 5s ou 
1845, 1885, 1914, Weg es 
Statement of cause of inj 
vere ack Asam see supra ae ee? ~ 
. S.—King vy. B 3 
Boa nak: eaumont, 296 
Ala.—Montgomery  y. 33 
aja 116, 70 AmD 562. 
Fla.—De Funiak Sprin 5 
due, 69 Fla. 326, 68 $ 234 Fer 
Ga.—Wood v. Atlanta, 32 Ga, A 
189, 122 SE 804; Ovens v. Claxton 
Carmiaeen sete, (Core 12 4inGarmeAL 224 
100 SE 640; Shaw v. Macon; 6 Ga. A’ 
50g ace 08: ae 
.—English y. Danvilie, 
131, 48 NE 328. rae 
Ind.—Franklin vy. Smith, 175 Ind. 
236, 93 NE 993, 994 [cit.Cye]; Davis 
v. Crawfordsville, 119 Ind. 1, 21 NE 
449, 12 AmSR 361; Bluffton v. 
Mathews, 92 Ind. 213; Royal Center 
v. Bingaman, 37 Ind. A. 626, 77 NE 
811; Elwood v. Addison, 26 Ind. A, 


Gilmer, 


ee 
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plaint need not expressly state that such negligence 
was the proximate cause of the injury,°* but allega- 
tions which are mere conclusions of the pleader and 
are not justified by the facts stated are insufficient.*? 

[§ 1996] (38) Existence and Nature of Defect. 
The declaration, petition, or complaint should show 
the existence®® and nature®! of the defect which 
caused the accident,®? and that it was dangerous or 
But if the facts alleged show that it 
was dangerous an express averment to that effect is 
not necessary,®* although on the other hand it has 
-been. held that the petition should definitely allege 
that the sidewalk where the accident occurred was 


unsafe. 


28, 59 NE 47; Huntington v. Burke, 21 
Ind, A. 655, 52 NE 415. 

Ky.—-Thoman v. Covington, 62 SW 
T21, QaoK yl” 117: 2 

Mich.—Alexander v. Big Rapids, 
76 Mich. 282, 42 NW 1071. 

Minn.—Murphy v. St. 130 
Minn. 410, 153 NW_ 619. : 

Miss.—Tyler v. Bay St. Louis, 34 
Sadia: 

Mont.—Townsend Butte,+ 41 
Mont. 410, 109 P 969. 

: N. Y.—Brennan vy. New York, 117 

App. Div. 849, 103 NYS 266; Hartman 
v, Lowenstein, 90 Misc. 686, 154 NYS 
205; Goldstein v. Rodgers & Hagarty, 
Inc., 153 NYS 935. 

Pa.—Houck v. Stroudsburg Bor- 
ough, 29 Pa. Dist. 801; Tennant v. 
Richhill Tp., 26 Pa. Dist. 370. 

Rig heseva Unions) RaCo be 
R. I. 383, 34 AmR 668. 

Tex.—Austin v. Schlegel, (Commn. 
A.) 257 SW 238 [aff (Civ. A.) 228 SW 
291). 

Utah.—Soule v. Weatherby, 39 
Utah 580, 118 P 833, AnnCas1913H 
a5) 


31 


Paul, 


Vv. 


Wash.—Shearer v. Buckley, 
Wash. 370, 72 P T6. 

[a] Allegations held sufficient.— 
(1) Actions for injuries from defects 
or obstructions in streets generally. 
Whitman’s Garage Co. v. Ricks, 211 
Ala. 527, 101 S 53; Terre Haute vy. 
O'Neal, 72 Ind. A. 485, 126 SE 26; 
East Chicago v. Gilbert, 59 Ind. A. 
613, 108 NE 29, 109 NE 404; Craw- 
fordsville v. Van Cleave, 39 Ind. A. 
574, 77 NB 1149; Murphy v. St. Paw? 
130 Minn. 410, 153 NW 619. (2) Ac- 
tions for injuries caused by snow 
or ice. Townsend v. Butte, 41 Mont. 
410, 109 P 969; Storm Vv. Butte, 35 
Mont. 385, 89 P 726 (holding that al- 
legations that, while plaintiff was 
passing along the sidewalk and un- 
aware of, danger, she was tripped, 
and slipped and fell on the ice and 
snow, whereby she sustained injury, 
were sufficient to show the relation 
of such injury to the city’s negli- 
gence in permitting the jice to jre- 
main upon the sidewalk). 4 

{b] Allegations held insufficient.— 
(1) A complaint for injuries to a 
pedestrian by the fall of a decayed 
tree standing in a public street, alleg- 
ing that defendant negligently per- 
mitted the tree in its dead and de- 
cayed condition to stand in a public 
thoroughfare, and that plaintiff was 
injured by the fall of the tree and 
sustained damages as a result there- 
of, was fatally defective for failure 
to allege that the tree fell by rea- 
son of its dead and decayed condi- 
Indianapolis v. Slider, 48 Ind. 


tion. 
Ae 38,0 Shy NE 3340) 2, (2)) Other. ine 
stances of insufficient allegations. 


Franklin v. Smith, 175 Ind, 236, 93 
NE 993; Logansport v. Kihm, 159 
Ind. 68, 64 NE 595; Houck v. Strouds- 
burg Borough, 29 Pa. Dist. 801 (fall 
on icy sidewalk); Soule v. Weatherby, 


39 Utah 580, 118 P 833, AnnCas 
1913E 75. 
88. Flagstaff v. Gomez, 23 Ariz. 


184, 202 P 401, 23 ALR’ 661; Frank- 
lin v. Davenport, 31 Ind. A. 648, 68 
NE 907. 

[a] Allegation that child “fell” 
into unguarded excavation is held to 


show that contractor’s negligence was 
proximate cause of child’s death. 
Flagstaff v. Gomez, 23 Ariz. 184, 202 
P 401, 23 ALR 661. 

s9. King v. Beaumont, 296 Fed. 
531; Logansport vy. Kihm, 159 Ind. 
68, 64 NE 595. 

Pleading conclusions generally see 
Pleading [381 Cyc 49 et seq]. 

90. Oliver v. Denver, 13 Colo. A. 
345, 57 P 729; Plummer v. Milan, 
70 :-Mo.. A..598;° Bretsh -v... Toledo} 1 
OhS&CP 96, 1 OhNP 210; Roberts 
v. Wisconsin Tel. Co., 77 Wis. 589, 
46 NW 800, 20 AmSR 148. 

[a] Allegations held insnufficient.— 
(1) In an action against a telephone 
company for injuries alleged to have 
been caused by the obstruction of a 
highway by its poles, a complaint 
which shows that the poles in ques- 
tion were set only far enough from 
the fence to permit the cross arms 
to be entirely over the highway, and 
that the space remaining  unob- 
structed was sufficient for ordinary 
travel, is demurrable for failure to 
show that the highway was ob- 
structed. Roberts v. Wisconsin Tel. 
Co., 77 Wis. 589, 46 NW 800, 20 AmSR 
143. (2) A complaint which alleges 
that the sidewalk, at the place where 
the accident happened, was a certain 
number of feet in width, and which 
does not allege that this width was 
insufficient, or that the sidewalk was 
defective in construction, or that 
there was any obstruction upon it, 
is demurrable. Oliver v. Denver, 13 
Colo..'A. 345, 57° P 729. 

91. Colo.—Oliver v. 13 
Colo. A. 345, 57-P° 729. 

Ga.—Laughridge v. Dalton, 150 Ga. 
562, 104 SE 427; Rome vy. Suddeth, 
116 Ga. 649, 42 SE 1032. 

Ind.—Spencer v. Mayfield, 43 Ind. 
A, 134, 85 NE 23. 

Mich.—Snyder v.. Albion, 113 Mich. 
275, 71 NW. 475. 

Mont.—Pullen v. Butte, 38 Mont. 
194, 99 P 290, 21 LRANS 42. 

Oh.—Middleport v. Taylor, 2 Oh. 
Gir: (Cty SOc Ohe Cin. Decs beds 

Ss. D.—Glemaker v. Watertown, 43 
S..D, 12, 177 NW 123. 

And see cases infra note 92. 

[a] Rule applied.—A complaint 
which alleges that defendant city 
negligently caused a sidewalk to be- 
come defective,. and negligently per- 
mitted it to remain so, without stat- 
ing in what respect the walk was 
unsafe, dangerous, or defective, does 
not state a cause of action. Pullen 
v. Butte, 38 Mont. 194, 99 P 290, 21 
LRANS 42. 

Statement in notice of claim see 
supra § 1967. 

92. Clayton v. Brooks, 31 Ill. A. 
62 [aff 150 Ill. 97, 87 NE 574] (hold- 
ing that in an action for an injury 
caused by a defective sidewalk it is 
not necessary to allege all the de- 
fects existing in the walk, provided 


Denver, 


the defect which caused the injury 
is sufficiently described). 
93. Fla.—Pensacola v. Jones, 58 


Fla. 208, 50 S 874. 

Mo.—Sutter v. Metropolitan St. R. 
Co., (A.) 208 SW 851; Plummer vy. 
Milan, 70 Mo. A. 598. See also Kuhn 
v. St. Joseph, (A.) 284 SW 858, 355 
(an allegation that by reason of the 


unsafe and dangerous for ordinary travel.®® 
where recovery is sought for injury caused by an 
obstruction in the street, frightening plaintiff’s 
horse, the complaint should allege that the object 
was one which naturally tended to frighten an ordi- 
narily gentle and roadworthy horse,®* and a com- 
plaint alleging that the horse was well trained and 
gentle, and that the object at which it took fright 
was calculated to frighten horses driven along the 
street, is defective.%” 
the nature of the defect so as to make it intelligible 
to a person of ordinary understanding, and shows 
culpability, is good®* as against a demurrer,® al- 


So 


A pleading which describes 


obstruction the “sidewalk at said 
point was -thereby rendered danger- 
ous and unsafe for pedestrians using 
the same” was sufficient, being tan- 
tamount to saying that the sidewalk 
was not reasonably safe). 


Mont.—McEnaney y. Butte 43 
Mont. 526, 117 P 893. : 
Utah.—Soule v. Weatherby, 39 


theta 580, 118 P 833, AnnCasi1913E 


Wis.—Cairncross vy. Pewaukee, 78 
Wis. 66, 47 NW 13, 10 LRA 473. 

[a] Allegations held sufficient.— 
Pensacola vy. Jones, 58 Fla. 208, 50 
S 874; Coulter v. Independence, 168 
Mo. A. 710, 154 SW 860; McEnaney 
KG Butte, 43 Monks 526, 117 P 893; 

airncross v. Pewaukee, 78 Wis. S 
47 NW 13, 10 LRA 473. crf 

94. Evansville v. Pifer, 51 Ind. 
A. 646, 100 NE. 110; Sellersburg v. 
Ford, 39 Ind. A. 94, 79 NE 220; 
Columbus v. Neise, 63 Kan. 885, 65 P 
648; Clayton v. Henderson, 103 Ky. 
228, 44 SW 667, 20 KyL 87, 44 LRA 
474; Byington v. Merrill,-112 Wis. 211, 
88 NW. 26 [dist Rhyner v. Menasha, 
107 Wis. 201, 83 NW 303 (holding 
that an allegation of the insufficiency 
of a public way in the language of 
the statute, or in language embody- 
ing the judicial construction of the 
statute, is necessary) ]. 

[a] Where the complaint alleges 
facts showing that a sidewalk was 
unsafe or dangerous, it is not neces- 
sary to use the technical words that 
the sidewalk was unsafe or danger- 
ous. Columbus v. Neise, 63 Kan, 885. 
$8 wee fee oes Henderson, 103 

y. 228, we 
LRA 474. vated det 


sees Plummer y. Milan, 70 Mo. A. 
96. Rome y. Suddeth, 116 Ga. 649 

42 SE 1032; Royal Center v. Binga- 

man, 87 Ind. A. 626, 77 NE 811. 
97. Royal Center vy, Bingaman 

supra. ; 
98. Griffin v. Marion, 163 Iow: 

144. NW 1011; Snow vy. phe ee 

Cush. (Mass.) 443; Stone vy. Pendle- 


rom ZL eR, I BBO ag RA 6 dar rp 
v. Hartford, 73 ‘Wis. 95, 40 NW 581. 
[a] Length and breadth of opb- 
structions.—In describing the de- 
fects or obstructions complained of 
it is not necessary that the length 
and breadth thereof should be alleged 
ae v. Adams, 1 Cush. (Mass.) 
[b] Description hela sufficient. 
Griffin v. Marion, 163 Iowa 435, 144 
v. MecCul- 


NW 1011. 
99. Ind.—New Albany 
loch, 127 Ind. 500, 26 NE 1074; Port- 
land vy. Taylor, 125 Ind. 522, 25 NE 
459; Terre Haute v. Lauda, 58 Ina 
A, 480, 108 NE 392; Bvansville v. 
Pifer, 51 Ind. A. 646, 100 NE 110; 
A ae hee Bie ects ts 43: Ind. A. 134, 
; appanee v. Ruc i 
Ind. A. 361, 34 NE 609. ees 
Nebr.—Aurora v. Cox, 43 
727, 62 NW 66. pee 
N. Y.—Sherman_ v. Oneonta, 21 
er 137 [aff 142 N. Y. 637, 37 NE 
Oh.—Middleport v. Taylor, 2 Oh. 
Cir.) Ct, 866, 1 Oh. Cir. Dee) 534, 
Wash.—Nordstrom y. Zindorf, 116 
Wash. 468, 199 P 741. . 


—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though it may be insufficient as against a motion 


to have the complaint made more 
tain,’ or for a bill of particulars.” 


ration omits any essential element in setting forth 
it will be held bad on de- 


an actionable defect, 
murrer.® 

Insufficient precautions. Where 
the injury was caused by falling 
opening which was insecurely and 


tected, it is not necessary to specify wherein the 


protection was deficient.4; So wher 
injury from a defective sidewalk, 


not demurrable for failure to allege that proper sig- 
nals of the dangerous condition of the walk were 


negligently placed.® 
Time of existence. 


W. Va.—Hysell y. Central City, 64 
W. Va. 133, 61 SE 43. 

Wis.—Lyon vy. Grand Rapids, 
Wis. 609, 99 NW 311; Barney 
Hartford, 73 Wis. 95, 40 "NW 581. 

{a] Description held sufficient.— 
A description of the defect as con- 
sisting of a deep trench, excavated 
in and across the traveled’ part of the 
street, and suffered to remain in an 
open condition, is sufficiently specific 
in the absence of a motion to have 
the complaint made more definite 
and certain, or for a bill of particu- 
lars. Sherman y. Oneonta, 21 NYS 
137 [aff 142 N. Y. 6837 mem, 37 NE 
566 mem]. 

Demurrer generally see Pleading 
[31 Cye 2691). 

1. Evansville v..Pifer, 51 Ind. A. 
646. 190 NE 110; Sherman y. Oneonta, 
21 NYS 137 [aff 142 N. Y. 637, 87 NE 


566}. 

Pleading held sufficient as 
against motion.—Terre Haute  v. 
Lauda, 58 Ind. A. 480, 108 NE 392. 

Mctions to make more definite and 
certain generally see Pleading [31 


ees 644]. 
21 NYS 


121 
vi 


2. Sherman vy. Oneonta, 
137 [aff 142 N. -Y. 637,-37 NE 566]. 

Bili of particulars ‘generally see 
Pleading [31 Cyc 565]. 

8. Cotter v. Lindgren, 106 Cal. 
602, 39 P 950, 46 AmSR 255 (holding 
complaint demurrable for not show- 
ing that the defect was unguarded 
at the time of the accident); Vin- 
cennes v. Spees, 35 Ind. A. 389, 74 
NE 277; Ritter v. Toledo, 27 O. C. A. 
443; Bretsh v. Toledo, 1 OhS&CP 

oe OWN 20, ; 

4 Bosler Hotel Co. v. Speed, 167 
Ky. 800, 181 SW 645. 

5. New Albany v. McCulloch, 127 
Ind. 500, 26 SE 1074. 

6 Hammond vy. Winslow. 33 Ind. 
AS 92. 70 UNH S19. 

[a] Allegation held sufficient.— 
(1) A complaint alleging that “at 
the time of the commission of the 
grievances hereinafter alleged,” etc., 
and then setting out a defective con- 
dition of the sidewalk as a cause of 
the injuries sufficiently shows the 
sidewalk was defective on the day 
plaintiff was injured, where the only 
date thereinafter alleged was the 
date of the injury. Hammond v. 
Winslow, 33 Ind. A. 92, 70 NE 819. 
(2) Where a complaint against a city 
for injuries to plaintiff on an al- 
leged defective sidewalk did not 
directly and positively allege when 
the walk became dangerous and out 
of repair, or the exact time when 
defendant acquired knowledge there- 
of, but charged that defendant per- 
mitted the walk to become out of 
repair and had knowledge of its dan- 
gerous condition and neglected to 
have the same repaired, and negli- 
gently suffered it to remain in a 
dangerous condition, it sufficiently al- 
leged that the walk was in a dan- 
gerous condition prior to the day of 
the accident. Huntington y. Stuver, 
41 Ind. A. 171, 83 NE 518. 

7. Huntsville vy. Ewing, 116 Ala. 


The complaint should show 
that the defect existed at the time of the injury.® 


MUNICIPAL CORPORATIONS 


definite and cer- 
But if the decla- 


nicipality.? 


[§ 1997] (4) Location of Defect. 
tion, petition, or complaint should also allege facts 
showing that the defect which caused the injury 
complained of was within the limits of the mu- 
In the case of an injury 


[43 C.J.] 1227 


The decelara- 


from: negli- 


gence in caring for streets and sidewalks, it should 


it is alleged that 
into a sidewalk 
improperly pro- 


e plaintiff alleges 
the complaint is 


576, 22 S 984; Royal Center v. Binga- 
man, 37 Ind) Ay 626.0 77 eINE). Side 
Atcheson y. Portage la Prairie, 9 
Man. 192. See Pittsburgh, etc, R. 
Co. v. Chicago, 144 Ill. A. 293 [aff 
242 Ill. 178, 89 NE 1022, 134 AmSR 
316, 44 LRANS 358] (location of 
mob causing injury to property held 
sufficiently described). 

[a] For example.—A complaint 
for injuries to land from the cutting 
of a ditch should show that the 
ditch is in the city. Huntsville v. 
Ewing, 116 Ala. 576, 22 S 984. 


8. Ill—Rock Island v. Cuinely, 
126 Ill. 408, 18 NE 753 {aff 26-11. 
AeL 34: 

Ind.—Indianapolis v. Keeley, 167 
Ind. 516, 79 NE 499; Columbus v. 
Strassner, 124 Ind. 482, 25 NE 65; 
Indianapolis v. Scott, 72 Ind. 196; 
Indianapolis v. Crans, 28 Ind. A. 


584, 63 NE 478. 
Kan.—Ottawa v. McCreery, 10 Kan. 


A. 448, 61 P 986. 
Ky.—Bickel Asphalt Pav. Co. v. 
Yeager, 176 Ky. 712, 197 SW 417; 


Louisville v. Adams, 100 SW 218, 30 
KyL 1129. 

Mich.—Clark v. North Muskegon, 
88 Mich. 308, 50 NW 254. 

Minn.—Kloepfert v. Minneapolis, 90 
Minn. 158, 95 NW 908. 

Mo.—Arnold v. St. Louis, 152 Mo. 
173, 53 SW 900, 75 AmSR 447, 48 
bE 2.91. 

I.—Blair v. Granger, 24 R. I. 
we ibd) cA 42s 

‘Wash.—Gallamore v. Olympia, 34 
Wash... 379, 75) P 978. 

9. Ala._-Birmingham Vv. 


Shirley, 
209 Ala. 305, 96 S 214. 


Tll.—Richmond vy. Marseilles, 154 
Til, A. 345. 

Iowa.—Goodin v. Des Moines, 55 
Iowa 67, 7 NW 411. 

Ky.—Bickel Asphalt Pav. Co. v. 


Yeager, 176 Ky. 712, 197 SW 417. 

Mich.—Williams vy. Sager, 165 Mich, 
635, 1381 NW 103; Clark v. North 
Muskegon, 88 Mich. 308, 50 NW 254. 

Mo.—Farthmann v. McMahon, (A.) 
258 SW 61. 

N. H.—Hurley v. Manchester, 39 N. 
Eley 28.9% 

{a] Public character of sidewalk. 
—In action for injuries from falling 


into hole near a sidewalk the pub-| 


lic character of the sidewalk in-ques- 
tion was sufficiently alleged through 
its description as the sidewalk be- 
tween two named streets in a named 
avenue in a named city, along which 
the public was accustomed to pass; 
for, in common parlance, a sidewalk 
is the part of the street assigned to 
the use of pedestrians. Birmingham 
v. Shirley, 209 Ala. 305, 96 S 214. 

[b] Mode of establishment.—The 
complaint in an action for injury 
caused by a defective highway need 
not allege that the highway was es- 
tablished in one of the modes au- 
thorized by statute. Hurley v. Man- 
chester, 39 N. H. 289. 

[c] Allegations held sufficient.— 
Bickel Asphalt Pav. Co. v. Yeager, 
176 Ky. 712, 197 SW 417; Louisville 
v. Adams, 100 SW 218, 30 KyL 1129; 


show by distinet allegation or reasonable intend- 
ment that the defect was on a street or highway 
within the corporate limits,* and that such street 
was a public’ way,? or was treated and controlled 
by the municipality as a public street or .thorough- 
fare’® at the time when and the place where the 
accident occurred, although the word ‘‘public’’ need 
not be used,'! and should designate with reasonable 
certainty the place of the accident or location of 
the defect which caused the injury,!? although in 
some jurisdictions it has been held that it is not 


Williams v. Sager, 165 Mich. 635, 
131 NW 103; Farthmann v. McMahon, 
(Mo. A.) 258 SW 61. 

10. Pensacola v. Jones, 58 Fla. 208, 
50 S 874; Rock Island v. Cuinely, 126 


Ill. 408, 18 NE 753 [aff 26 Ill A. 
173]; Williams v. Sager, 165 Mich. 
635, 231, INW. 103;° Parish, v.. Hunt- 


ington, 57 W Va. 286, 50 SE 416. 

{a] Allegations held sufiicient.— 
Rock Island y. Cuinely, 126 Ill. 408, 
18 NE 7538 [aff 26 Ill. A. 173]. 

11. Swenson v. Aurora, 196 Ill. A. 
83; Indianapolis v. Keeley, 167 Ind. 
516, 79 NE 499 [rev on other grounds 
(A.) 76 NE 1117]; Bellevue Gas, etc., 
Cow ve Carrier Ok1. 290, 161 P 203. 

[a] Use of word “street.”—A dec- 
laration, alleging that the accident 
took place ‘on La Salle street’ in 
the city of Aurora, was not insuffi- 
cient in not alleging that such street 
was a public street, as the word 
“street” is a generic term. Swenson 
v. Aurora, 196 Ill. A. 83. And see 
to same effect Carlin vy. Chicago, 262 
Ill. 564, 104 NE 905, AnnCasi915B 
2138. 

[b] Use of word “avenue.”—In an 
action against a city for injuries by 
a defect in a street, an averment in 
the complaint that within the limits 
of the city there existed at the time 
of the accident certain streets, and 
among them one known as ‘‘Martin- 
dale avenue,” charges that such ave- 
nue is within the city limits, and 
was a public street. Indianapolis v. 
Keeley, 167 Ind. 516, 79 NE 499 [rev 
on other grounds (A.) 76 NE 1117}. 

{c] Use of word “alley.”»—The 
word “alley,” used by itself in a pDe- 
tition for injury sustained by plain- 
tiff while traveling along an alley 
connecting two streets in the mu- 
nicipality, will be deemed a public 
way, unless prefixed by the word 
“private.” Bellevue Gas, ete., Co. v. 
Carr, 61 Okl. 290, 161 P 203. 

12. Ala.—Birmingham v. Mauzey, 
214 Ala. 476, 108 S 382. 

Ga.—Bryan v. Macon, 91 Ga. 530, 
18 SE 351. 

Ind.—Columbus v. Strassner, 
Ind. 482, 25 NE 65; Indianapolis v. 
Scott, 72 Ind. 196; Nappanee y. Ruck- 
man, 7 Ind. A. 361, 34 NE 609; Rose- 
dale v. Ferguson, 3 Ind. A. 596, 30 
NE 156. 

Kan.—Ottawa v. McCreery, 10 Kan. 
A. 448, 61 P 986. 
Vimsawis ig 4 Vv. 1 Cush. 

Mich.—Clark vy. North Muskegon, 
88 Mich. 308, 50 NW 254. 

Minn. —Kleopfert v. Minneapolis, 90 
Minn, 158, 95 NW 908. 

Mo. —Spaulding v. Edina, 122 Mo. 
A. 65, 97 SW 545; Allen v. Spring- 
pele St Mo. A. 270. 

H.—Palmer v. Portsmouth, 43 
N. Nin. 65. 


Pa.—Houck  v. Secon dab are Bor- 
ough? 29 Pas eDist..801. 

Wash.—Gallamore v..Olympia, 34 
Wash, 379, 75 P 978. 

[a] Walking “along the sidewall” 
when injured is equivalent to alleg- 
ing that the party injured was on 


124 


Adams, 


1228 [43 C.J.] 


an essential element of the cause of action to state 
the particular place where the injury oceurred.1? In 
any event, if the complaint describes the place of 
the defect with reasonable certainty, its failure to 
point out the place with particularity is not ground 
for demurrer,'* or for motion in arrest,® the proper 
remedy in such case being a motion to amend or to 
make more definite,® or a demand for a bill of 
On the other hand it has been held 
that an objection that the declaration does not point 
out the exact place of the accident. with sufficient 
particularity should be taken by demurrer, and 


particulars.*7 


comes too late at the trial.18 


[§ 1998] (5) Notice of Defect or Obstruction. 
Notice to the municipality of the defect or obstruc- 
tion?® need not be alleged where the complaint al- 


the. sidewalk. Nappanee v. Ruckman, 
7 Ind. A. 361, 34 NE 609. 

[b] Width of street.—A declara- 
tion is sufficient which distinctly 
states the termini of the highway, 
and shows the portion of the street 
where the obstructions are alleged to 
have ‘been, and it is not necessary 
that the width of the street should 


be alleged. Palmer vy. Portsmouth, 
43. IN. H. 265. 
{c] Designation held sufficient.— 


(1) Where the petition against a city 
for injuries to plaintiff by a defect 
in a sidewalk alleged that the de- 
fect’ was immediately north of a 
gate opening into the street from a 
certain residence, it sufficiently desig- 
nated the locus in quo, although it 
was proved that the walk was sound 
for a distance of three feet north 


of the gate. Spaulding v. Edina, 122 
Mo, A. 65, 97 SW_545. (2) Other in- 
stances of sufficient designation. 


Birmingham v. Mauzey, 214 Ala. 476, 
108 S 382; Huntington v. Stuver, 41 
Ind. A. 171, 83 NE 518; Garnett v. 
Smith, 72 Kan. 664, 83 P 615; Galla- 
more v. Olympia, 34 Wash. 379, 75 
P 978 (holding it sufficient to al- 
lege that the sidewalk in question 
was. on the north side of the street). 

Statement in notice of claim see su- 
pra § 1966. 

13. Carlin v. Chicago, 262 Ill. 564, 
104 NE 905, AnnCas1915B 213 (where 
it’ was intimated that an allegation 
that the injury happened on one of 
the public streets of the city, with- 
out further description of the place, 
would be good after a verdict). 

Fla.—Orlando v. Heard, 29 Fla. 
581, Tak S 182. 

Ga.—Bryan v. Macon, 91 Ga. 530, 
18 SE 351. 

Ill.—Springfield v. hy RO UG 
202. 

Minn.—Kleopfert vy. Minneapolis, 90 
Minn: 158, 95 NW 908. 

Wash.—Gallamore v. Olympia, 34 
Wash. 379, 75 P 978. 

{a] Name of street.—A declara- 
tion sufficiently describes the place 
where the injury was received, to 
withstand a general demurrer, where 
it describes it as a street known by a 
name which is given. Springfield v. 
Doyle, 76 Ill. 202. 

Demurrer generally see Pleading 
[81 Cyc 269]. 

F Adams, Il 


Doyle, 


15. Snow v. 
(Mass.) 443. 

Motions in arrest of judgment gen- 
erally see Judgments §§ 154-174. 

16. Orlando v. Heard, 29 Fla. 581, 
11 S 182; Snow v. Adams, 1 Cush. 
(Mass.) 443; Dexter v. Fulton, 86 
Hun 433, 33 NYS 901. 

Motions to make more definite and 


Cush. 


certain generally see Pleading [381 
Cyc 644]. , 
17. Dougherty v. Horseheads, 73 


Hun 4438, 26 NYS 642; Sherman vy. 
Oneonta, 21 NYS 137 [aff 142 N. Y. 
637 mem, 37 NE 566 mem]. 

Bill of particulars generally see 
Pleading [31 Cyc 565]. 

18. Campbell v. Kalamazoo, 80 
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leges facts showing that the corporation itself 
caused or licensed the defect or obstruction,”° or 
where the allegations show a prima facie liability.22 

But .ordinarily the complaint should allege facts 
showing that the defect or obstruction was occa- 
sioned by some positive misfeasance of the corpora- 
tion, its officers or employees under its authority,?” 
in which case notice will be implied ;7* or, where it 
alleges facts showing that the municipality did not 
cause the defect or obstruction and bases liability 
upon defendant’s neglect to repair the defect or 
remove the obstruction, the complaint should either 


aver that defendant had actual notice thereof or 


Mich. 655, 45 NW 652. 

Waiver of defects generally see 
supra § 1991. 

19. See supra §§ 1803, 1804, 1819-— 
1832519117 

20. Ala.—Birmingham v. Shirley, 
209 Ala. 305, 96 S 214; Birmingham 
v. Poole, 169 Ala. 177, 52 S 937. 


Ga.—Whidden v. Thomasville, 10 
Ga. A. 194, 73 SE 45. 
Ind.—Goshen v. Alford,’ 154° Ind. 


58, 55 NE 27; Ft. Wayne v. Coombs, 
107 Ind. 75, 7 NE 748, 57 AmR 82; 
Indianapolis v. Scott, 72 Ind. 196; 
South Bend v. Paxon, 67 Ind. 228; 
Elwood vy. Laughlin, 29 Ind. A. 667, 
65 NE 18. 

Ky.—Paducah v. 
1035, 29 KyL 532. 

Mo.—Mehan v. St. Louis, 217 Mo. 
35, 116 Sw 514. 

Oh.—Middleport v. Taylor} 2 Oh; 


Johnson, 93 SW 


Cir: Cty S66,/ 10 (OK, (Cire Dee ease; 
Groveport v. Bradfield, 2 Oh. Cir. 
Cte "1455 1 Oh. Ciry Deer 411° Faris3so 


CineLBul 351]. 

Okl.—Pawhuska v. Rush, 29 OkKIl. 
Tod sel Out tee 

Tex.—Austin v. Ritz, 72. Tex. 391, 
9 SW 884; Waco v. Ballard, (Civ/ A.) 
246 SW 97, 98 [cit Cyc]. 

[a] Defects in construction.—A 
petition which may be fairly con- 
strued as seeking recovery for in- 
juries from defects in the construc- 
tion of, as distinguished from mere 
failure to repair, a sidewalk is not 
subject to general demurrer for 
omission to aver notice to the city, 
which is presumed to have knowl- 
edge of the acts of its own agents 
in constructing improvements. Waco 
vy Ballard, (Tex. Civ. AX) 246. SW 
97. To same effect Austin v. Ritz, 
72 Tex. 391, 9 SW 884. 


Necessity of notice see supra 

1820. 

21. Serrot. v. Omaha City, 21°F. 
Cas. No. 12,673, 1 Dill. 313. 

22. Woods v. Lincoln, 104 Nebr. 


449, 177 NW 792; Middleport v. Tay- 
lor, 2 Oh, Cir. "Ct; 366, 1 ‘Oh, Cir. Dec: 
354; Groveport v. Bradfield, 2 Oh. 
Cir, Ct.) 145, 1 "Oh Cir. Dec) 41. fart 
30 CineLBul 351]. 

Under statute requiring written no- 
tice see infra text and note 86. 

23. See supra § 1820. 

a4 U. S.—Cleveland v. King, 132 
U. S.°295,-10 SCt/90, 38° Wi "edly 334; 
Lakeland v. Beck, 285 Fed. 375; Ser- 
rot v. Omaha. City, 21 RY’ Cas. No: 
PHOS, IDI yess : 

Ala.—Ensley v. Smith, 165 Ala. 
387, 51 S 343; Montgomery v. Wright, 
72 Ala. 411, 47 AmR 422. 

Colo.—La Junta v. Burns, 46 Colo. 
436, 104 P 941; Elliott v. Field, 21 
Colo. 378, 45 P 504. 

Conn.—San Marco v. New Haven, 
100 Conn. 289, 123 A 439. 


Del.—Downs_ v. Smyrna, 18 Del. 
32,0 745 ASe TAT 
Fla.—Daytona v. Edson, 46 Fla. 


463, 34 S 954, 4 AnnCas 1000; 


Or- 
tae Vo Heard, 29° Mla. (sete a tas 
18 


Ga.—Boney vy. Dublin, 145 Ga. 339, 


state facts showing that the circumstances were such 
that it should have had notice,?4 for a sufficient 
length of time before the injury to enable it to rem- 


89 SE 197, AnnCas1918E 176; Rome 
v. Suddeth, 116 Ga. 649, 42 SE 10382. 

Ill.—Mattoon v. Worland, 97 Ill. 
qeon Nokomis v. Salter, 61 Ill. A. 

Ind.—Anderson vy. Fleming, 160 
Ind. 597, 67 NE 448, 66 LRA 119; 
Indianapolis v. Tansel, 157 Ind. 4638, 
62 NE 35; Madison v. Baker, 103 Ind. 
41, 2 NE 236; Spiceland v. Alier, 98 
Ind. 467; Turner y. Indianapolis, 96 
Ind. 51; Elkhart v. Ritter, 66 Ind. 
136; Ft. Wayne v. De Witt, 47 Ind. 
391; Higert v. Greencastle, 43 Ind. 
574; Lafayette v. Blood, 40 Ind. 62; 
Odon v. Dobbs, 25 Ind. 522, 58 NE 
562; Hast Chicago v. Gilbert, 59 Ind. 
A. 613, 108 NE 29, 31, 109 NE 404 
[cit Cyc]; Royal Center v. Binga- 
man, 37. Ind. -A.> 626, %% Ne Sia 
Huntington vy. “Euseh, 33.) ind! Ae 
476, 70 NE 402; Linton v. Smith, 
31 Ind. A. 546, 68 NE 617; Mt. Ver- 
non vy. Hoehn, 22 Ind. A. 282, 53 NE 
654; Huntington v. Burke, 127 Ind, A. 
133. 39 NE 170; Ft. Wayne v. Duryee, 
9 Ind. A. 620, 37 NE 299; Lafayette 
v. Ashby, 8 Ind. A. 214, 34 NE 238, 
35 NE 516; Nappanee vy. Ruckman, 7 
Ind. A. 361, 34 NE 609. 

Iowa.—Padelford v. Eagle Grove, 
117 Iowa 616, 91 NW 899. 

Kan.—La Harpe v. Greer, 74 Kan. 
74, 85 P 1015; Lewis v. Eskridge, 52 
Kan: >282, 34. P 892. 

Ky.—Zehe v. Louisville, 123 Ky. 
621, 96 SW 918, 29 KyL 1107; Coving- 
ton v. Diehl, 59 SW 492, 22 Kyl 955. 

Mich.—Germaine vy. Muskegon, 105 
Mich. 213, 63 NW 78; Tice v. Bay 
City, 78 Mich. 209, 44 NW 52. 

Mo.—Hurst v. Ash Grove, 96 Mo. 
168, 9 SW 681; Rusher v. Aurora, foul 
Mo. A. 418. 

Mont.—Douris v. Butte, 
ere 207 P 1001. 

N. Y.—Root v. Saratoga Springs, 
218 App. Div. 237, 218 NYS .204. 

Oh.—Middleport Ve Taylor, 2 Oh. 
Gin Oi O66. ech Oh, Cir. Dec. 534; 
Groveport v. Bradfield, 2 Oh. Cir. Ct. 
145, 1 Oh. Cir. Dec. 411 [aff 30 Cine 
LBul 351). 

Okl.—Ardmore vy. Fowler, 54 Okl. 
77, 1538 P 1117; Woodward v. Bowder, 
46 Okl. 505, 149 P 138. 

S. D.—Glemaker v. Watertown, 43 
S: D, 12,.177 NW 128. 

(Civ. ASD 


Tex 
246 SW 97. 

Utah.—Morris v. Salt Lake City, 
35 Utah 474, 101 P 373. 


64 Mont. 


Va.—Noble v. Richmond, 72 Va. 
271,-381 AmR 726, : 
Ab deer sy v. Hoquiam, 51 


Wash. 567, 99 P 746; Brown v. Blaine, 
41 Wash. 287, 83 P 310; Gallamore v. 
Olympia, 34 Wash. 379, See 38 
Randall vy. Hoquiam, 30 Wash. 435, 
70 P 1111; Durham v. Spokane, 27 
Wash. 615, 68 P 388. 

Wis.—Wilbert v. ‘Sheboygan, 121 
Wis. 518, 99 NW 3830; Kusterer v. 
Beaver Dam, 52 Wis. 146, 8 NW 726; 
Studley v. Oshkosh, 45. Wis. 380; 
Cuthbert v. Appleton, 22 Wis. 642. 

See Rolsten v..St. John, 386 N. B. 
574 (failure to allege knowledge dis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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edy the defect,?> although it has 


the petition need not show this later fact, it being 
for defendant to prove that it did not have time to 
make repairs before the injury occurred.*® 
structive notice may be shown by alleging that the 
defect or obstruction had existed for such a length 
of time that notice may fairly be presumed;?? and 
any indefiniteness in the complaint as to the length 
of time the defect had existed should be taken ad- 
vantage of by motion to make more definite and 


certain, and not by demurrer.?* 
Effect of charging negligence. 


closes a mere nonfeasance and is bad 
on demurrer). 

And see cases infra note 25. 

[a] Where the theory of the com- 
plaint in an action against a city 
and others for injury to the driver 
of a team from an unguarded danger- 
ous place in a street, due to the work 
of improvements in progress, was 
that all the defendants were jointly 
engaged in doing the work, and that 
the negligent acts causing the injury 
were the joint acts of defendants and 
not that the work was being done by 
an independent contractor, and that 
the city would be liable only if it 
had notice, an allegation that the 
city knew of the dangerous condition 
or could have learned of \it by due 
diligence is not sufficient to charge 
that the acts complained of were the 
negligent acts of the contractor or a 
third person, and that the city had 
either actual or constructive notice of 
such act. Indianapolis v. Cox, 76 
Ind. A. 174, 132 NE 8. ; 

[b] Allegations held sufficient.— 
(1) Generally. Brown v. Milledge- 
ville, 20 Ga. A. 392, 93 SE 25; In- 
dianapolis v. Stokes, 182 Ind. 31, 105 
NE 477; Lafayette v. Allen, 81 Ind. 
166; East Chicago v. Gilbert, 59 Ind. 
A. 613, 108 NE 29, 109 NE 404; In- 
dianapolis v. Slider, 56 Ind. A. 230, 
105 NE 56; Huntington v. Burke, 12 
Tnd. wAss83,039 ONE ATO; ) Shatin aw. 
Sieben, (Mo.) 233 SW 419, 17 LRANS 
637; Coulter v. Independence, 168 
Mo. A. 710, 154 SW 860; Douris v. 
Butte, 64 Mont. 211, 207 P 1001 (in- 
jury from snow and ice); Pawhuska 
v. Rush, 29 Okl. 759, 119 P 239. (2) 
A declaration in an action against a 
city for injuries due to defective con- 
dition of a street sufficiently charges 
constructive notice which alleges that 
the dangerous condition “was well 
known to the defendant,. or would 
have been known to it by the exercise 
of ordinary care in the discharge of 
its duty.” Rock Island v. Larkin, 
136 Ill. A. 579, 582. (3) A complaint 
alleging that defendant negligently 
suffered a sidewalk to be and remain 
in bad and unsafe repair, but which 
does not allege a failure by defend- 
ant to repair the walk within a rea- 
sonable time after notice of its dan- 
gerous condition, although perhaps 
not sufficient to withstand a demur- 
is certainly sufficient when at- 


rer, ; 
tacked for the first time on the trial, 
after the general issue _ pleaded. 


Storrs v. Grand Rapids, 110 Mich. 483, 
68 NW 258. 
Constructive notice generally see 
supra §§ 1821-1830. 
. McEnaney v. Butte, 43 Mont. 
526, 117 P 893; O’Flynn v. Butte, 36 


Mont. 493, 93 P 643; Groveport v. 
Bradfield, 2 Oh. Cir. Ct. 145, 1 Oh. 
Gir. Dec, 411 [aff 30 CincLBul 351]. 


And see cases supra passim note 


a4. 
26. Covington v. Diehl, 59 SW 


492, 22 KyL 955. 


It has been held 
in some eases that a general allegation that de- 
fendant was negligent,?® or that it negligently per- 
mitted a defect or obstruction to be and remain at 
the place of the injury,*° is a sufficient allegation 
of notice, without a specific charge to that effect, 
especially after verdict,*' or in the absence of a 
motion to make more specific,s* or a demurrer.** 
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been held that 


Con- 


[43 C.J.] 1229 


But there is authority to the contrary.** 

Notice required by statute. Where a statute re- 
quires actual or written notice of the defect or ob- 
struction,®® plaintiff must allege that the munici- 
pality had such notice,** except where the defective 
condition arose directly from the negligent act of 
the municipality itself.37 

Absolute duty to repair imposed by statute. 
some jurisdictions the statute imposes on munici- 
palities an absolute or positive duty to keep its 


In 


streets and walks in repair, and makes the mu- 


alleged.8? 


27. Uz. 
Fed. 375. 
Conn.—San Marco v. New Haven, 


100 Conn. 289, 123 A 439. 
Ga.—Brown v. Milledgeville, 20 Ga. 
A: 392, 93 SH 25. 

Ky.—Zehe v. Louisville, 123 Ky. 
621, 96 SW 918, 29 KyL 1107. 
eS v. Aurora, 71 Mo. A. 

Mont.—O’F lynn vy. Butte, 36 Mont. 
493, 93 P 643. 

Oh.—Groveport v. Bradfield, 2 Oh. 
Cir. Ct. 1455 Oh. Cir. Dec, 411 [aff 
30 CincLBul 351]. 


Tenn.—Archer v. Johnson City, 64 
SW 474. 
Wash.—Randall v. Hoquiam, 30 


Wash, 4385, 70 P 1111. 

[a] An allegation that the mu- 
nicipality ought to have had notice 
of*the defect does not allege a fact, 
and is net equivalent to an allegation 
that the defect had existed for such 
time as to charge the city with con- 
structive notice of its existence. San 
Marco v. New Haven, 100 Conn, 289, 
1235A 439. 

{b] Allegations held sufficient.— 
(1) Notice to a city of a defective 
sidewalk is sufficiently alleged by a 
declaration alleging that it had been 
in bad repair and condition several 
weeks before the accident, and that 
its condition was known to the city, 
or in the exercise of reasonable care 


should have been known. Lakeland 
v. Beck, 2185) Med. 135. (2) “Other 
instances of sufficient allegations. 
Brown v. Milledgeville, 20 Ga. A. 
392, 98 SE 25; Kingery v. Jefferson, 
(Mo. A.) 190 SW 976; O'Flynn v. 


Butte, 36 Mont. 493, 93 P 643. 
Constructive notice from time of 
existence of notice see supra §§ 1824, 


1825. 

Wilbert v. Sheboygan, 121 
Wis. 518, 99 NW 330. 
_ 29. Carroll v, Allen, 20 R. I, 144, 
37 A 704. 

[a] Reason for rule.—“The charge 
that the town had notice of the de- 
fect, either actual or constructive, 
is necessarily involved in the charge 
of negligence. If it did not have 
notice, then it. was not guilty of 
negligence, and hence there is no 
occasion for a separate allegation 
of that sort.” Carroll v, Allen, 20 
R. 1..144, 147;°37 A 704, 

30. Montgomery v. Ferguson, 207 
Ala. 430, 98 S 4; Birmingham v. 
Crane, 175 Ala. 90, 56 S 723; Mont- 
gomery v. Wyche, 169 Ala, 181, 53 
S 786; Birmingham v. Poole, 169 Ala. 
177, 52 S 987; Ensley v. Smith, 165 
Ala. 387, 51 S 3438; Anniston v. 
Iney, 151 Ala. 392, 44 S 48; Lord 
v. Mobile, 113 Ala. 360, 21 S 366; 
Mattoon v. Worland, 97 Ill. A. 138; 
Nokomis v. Salter, 61 Ill. A. 150; 
Union St. R. Co, v. Stone, 54 Kan. 
83, 87 P 1012; Ardmore v. Fowler, 
54 Okl. 77, 153 P 1117; Weodward v. 
Bowder, 46 Okl. 505, 149 P 138. 

81. Madison v. Baker, 103 Ind. 41, 


nicipality liable for failure to perform such duty 
regardless of notice,** and hence notice need not be 


[§ 1999] (6) Notice or Presentation of Claim+°— 
(a) Necessity and Sufficiency of Allegations. Com- 
pliance with statutory provisions requiring notice of | 
intention to commence action,** or notice or presen- 
tation of claim,** and statutory or reasonable delay 


S.—Lakeland v. Beck, 285|2 NE 236; Dodson 


ae, 

231 242 P 821, 248 P Wen es 
2. appanee v. Ruckm 

A. 361, 34 NE 609: Union st R 708: 

v. Stone, 54 Kan. 83, 37 P 1012, ~~ 
33. Union St. R. Co. v. Stone 

Supra; Germaine y. Muskegon 105 

Mich. 213, 63 NW 78: Dodson y 

Bend, 117 Or, 231, 242 b 821, 243 Bp 


34. Daytona y. Edson, 46 F 
34 S 954, 4 AnnCas 1000: Ones 
v. Heard, 29 Fla. 581, 11 S 182 And 
See cases passim supra note 24 
35. See supra § 1822. : 
386. Woods vy. 
449, 177 NW 792: 


(Tex. 


Where a city charter 
l qaat the city sh 

liable for injury caused pad Mielec 
in a Street, unless the specific defect 
Shall have been actually known to 
the mayor or city engineer by per 
sonal inspection for qa period of t 
least twenty-four hours prior to th 
occurrence of the injury, or’ id 
the attention of the mayor. or engi 
neer Shall have been called thencie 
by notice in writing for the sammie 
length of time before the injury ona 
proper diligence had not’ been “used 
to rectify the defect after such 
knowledge or notice, plaintiff must 
allege that such actual knowledge 
was had, or that written notice vee 
given, within the required length of 
time before the injury, ana that 
proper diligence was not used to 


remedy the defect. L 
(Tex. Civ. A.) 267 SW do14, Dallas, 
37. Woods v. Lincoln, 104 Nebr. 


449, 177 NW 792. 
and note 20. 
ao Soe Sopra § 1819. 
if orrill v. Deering, 3 N. 
58; Chapman y, Milton, ; Rig 
384, 7 SE, 22. ae ee 
7 ariance between notic 
pleading or proof see infra §§ 2009. 
41. 


And see supra text 


Nys 61; No 
Le orton v. New Y i 
ne 303, 38 ys 90. ae 

a egations held insufficient.— 
Bedell v. New York, 99 App. se 
128, 90 NYS 936.. é 

Necessity and sufficiency of notice 
see supra § 1969. 

42. Ala.—Birmingham v. Shirley, 
209 Ala. 805, 96 S 214; Birmingham 
Ve ericketthe 20% Ala. u795 5920 Sar a 
Grambs v. Birmingham, 202 Ala. 490, 
80 S 874; Schroeder v. Colbert 
County, 66 Ala. 137. 

Cal.—Bigelow v. Los Angeles, 141 
Cale,a03, Von 2 at. 

Conn.—Forbes v. Suffield, 81 Conn. 
274, 70 A 1023. 
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before suit,#? nrust generally be alleged by plain- 
tiff, or the complaint, must set out matters excusing 
performance of such conditions;** and where the 
statute requires not only the filing of a claim, but 
also an appeal from the disallowance of such claim, 
before an action can be maintained,*® a complaint 


which fails to allege the taking 


_Fla.—Stallings v. Tampa, 78 Fla. 
606, 838 S 625, 

Ga.—Tallapoosa v. Brock, 138 Ga. 
622, 75 SE 644; Sirmans v. Ray City, 
32 Ga. A. 430, 124 SE 60; Grooms 
vy. Hawkinsyille, 31 Ga, A, 424, 120 
SE 807. 

Tll.—Condon v. Chicago, 249 Ill. 
596, 94 NE 976; Walters y. Ottawa, 
240 Ill, 259, 88 NE 681; McDonald 
v. Spring Valley, 209 Ill. A. 7; Moline 
y. Johnson, 205 Ill. A. 241; Edmunds 
y. Chicago, 203 Ill. A, 327; McQuaid 
v. Warsaw, 201 Ill, A. 136; Swen- 
son v. Aurora, 196 Ill. A. 838; Cross 
v. Chicago, 195 Ill. A, 86; Prouty v. 
Chicago, 159 Ill. A. 82 [rev on other 
grounds 250 Ill. 222, 95 NE 147]; 


Smith v, Chicago Heights, 141 Il. 
A. 588. 
Ind._Touhey v. Decatur, 175 Ind. 


LRANS 350; Rush- 


98, 93 NB 540, 32 
54. ind. A. 538, 101 


ville v. Morrow, 
NE 659. ; : 
Iowa.—Pardey. v. Mechanicsville, 
101 lowa 266, 70 NW 189. 
Me.—Low v. Windham, 75 Me. 113. 
Minn.—Mitchell v. Chisholm, 116 
Minn. 323, 133 NW 804. 
Mont.—Berry v. Helena, 56 Mont. 
122, 182 P 117; Butte Mach, Conwy. 
Butte, 48 Mont. 351, 116 P 357 [eit 


Ciks 
 peecnNoundurtt vy. Lincoln, 75 
Nebr. 76, 105 NW 1084; Goddard v. 
Lincoln, 69 Nebr. 594, 96 NW 273; 
Hastings v. Foxworthy, 45 Nebr. 676, 
63 NW 955, 34 LRA 321. 

N. Y¥.—Rogers v. Port Chester, 234 
N. Y. 182, 137 NE 19; Casey v. New 
York, 217 N. Y. 192, 111 NE 764; 
Winter v. Niagara Falls, 190 _N. Y¥. 
198, 82 NE 1101, 123 AmSR 540, 
13 AnnCas 486; Reining v. Buffalo, 
102 N. Y: 308, 6 NE 792; Rice v. 
Mechanicville, 195 App. Div. 268, 186 
NYS 756; De Moll vy. New York, 
163 App. Div. 676, 148 NYS 966; 
Murphy v. Ft. Edward, 158 App. Div. 
342, 148 NYS 378; Cotriss v. Medina, 
139 App. Div. 872, 124 NYS 507 {aft 
206 N. Y. 713 mem, 99 NE 1105 mem]; 
Biggs v. Geneva, 100 App. Div. 25, 
90 NYS 858 [aff 184 N. Y. 580 mem, 
77 NE 1182 mem]; Thrall v. Cuba, 
88 App. Div. 410, 84 NYS 661; Jewell 
v. Ithaca, 72 App. Div. 220, 76 NYS 
126 [aff 36 Misc. 499, 73 NYS 953], 
vy. New York, 1 App. Div. 586, 
Olartee Ree ae 
Ridge, 4 Bi 
erin vy. Glens Falls, 66 Hun 136, 
21 NYS 81; Nagel v._Buffalo, 34 
Hun 1; Russell v. New York, 1 Daly 
263; Jewell v. Ithaca, 36 Misc. 499, 
73 NYS 953 [aff 72 App. Div. 220, 76 
NYS. 126]. 

Tenn.—Thompson v. Chattanooga, 
143 Tenn. 477, 226 SW 184. 
Tex. — Cawthorn Vv. 
(Commn. A.) 231 SW 701 [rev on 
other grounds (Civ. A.) 2128 796]; 
Dallas v. Shows, (Commn, A.) 212 
Sw 633 [aff (Civ. A.) 172 SW 1137]; 
San Antonio v. Ashton, (Civ. A.) 135 


Houston, 


SW 757. 

Wash.—Lindblom y. Seattle, 86 
Wash. 305, 150 P 422; Collins v. 
Spokane, 64 Wash. 153, L16°sP, 6613; 


35 LRANS 840; Giuricevic v. Tacoma, 
57 Wash. 329, 106 P 908, 28 LRANS 
533. : 
Wis.—Hogan v. Beloit, 175 Wis. 
199, 184 NW 687; O’Donnell_ v. New 
London, 113 Wis. 292, 89 NW 511; 
Steltz v. Wausau, 88 Wis. 618, 60 
NW 1054; Eron v. Stevens Point, 85 
Wis. 379, 55 NW 410; Koch v, Ash- 
land, 83 Wis. 361, 53 NW 674; Hiner 
v. Fond du Lac, 71 Wis. 74, 36 NW 
632; Watson v. Appleton, 62 Wis. 
267, 22 NW 475; .Dorsey v. Racine, 


a ETE 


Wee, e-' 9 ety Ate) = = 
a 
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of such appeal 


60 Wis. 292, 18 NW 928; Wentworth 
v. Summit, 60 Wis. 281, 19 NW 97; 
Chicago, etc., R. Co. v., Langlade, 
55 Wis. 116, 12 NW 357; Benware 
v. Pine Valley, 53 Wis. 527, 10 NW 


695; Susenguth y. Rantoul, 48 Wis. 
334, 4 NW 328. 
[a] An allegation of notice in 


compliance with a repealed statute 
is fatally defective. Hiner v. Fond 
du Lac, 71 Wis. 74, 36 NW 632. 
{[b] In the Chicago municipal 
court, in fourth-class cases, an aver- 
ment of the giving of statutory no- 
tice is not necessary. Edmunds v. 
Chicago, 2038. Ill) A... 327; Cross Vv, 
Chicago, 198 Ill. A. 177. Contra En- 
berg v. Chicago, 191 Ill. A, 101 [rev 


on other grounds 271 Ill. 404, 111 
NE 114]. 
{[c] Allegations held sufficient.— 


(1) An allegation of written notice 
to the mayor in the terms of the 
charter provision is sufficient, al- 
though it does not give the date 
of the notice, nor on whom served, 
nor the name of the mayor, nor the 
character of the service, plaintiff not 
being required to plead the evidence. 
San Antonio v. Ashton, (Tex. Civ. 
A.) 135 SW 757. (2) Other instances 
of allegations held sufficient. Bes- 
semer v. Pope, 212 Ala. 16, 101 S 
648; Birmingham vy. Shirley, 209 Ala. 
305, 96 S 214; Birmingham v. In- 
gram, 20 Ala. A. 444, 103 S 595 (com- 
plaint for damages to realty for 
nuisance held to aver presentation 
of claim within a certain time); 
Birmingham y. Kircus, 19 Ala. «A, 
614, 99 S 780, 

[d] Allegations held insufficient.— 
(1) Indorsement of filing made on 
complaint by city clerk but not made 
part of complaint by reference does 
not constitute allegation of filing of 
claim. Birmingham v, Prickett, 207 
Ala. 79, 92 S 7. (2) An averment 
that the claim was “duly presented” 
is insufficient when followed by an 
allegation showing that such pre- 
sentation was actually made after 
the time fixed by statute. Jewell 
v. Ithaca, 72 App. Div. 220, 76 NYS 
126 [aff 36 Misc. 499, 73 NYS 953]. 
(3) A complaint stating that, im- 
mediately after the injury, plaintiff 
caused the city and its officers and 
agents to be fully informed, etce., 
and the city, its officers, and agents 
immediately investigated the injuries 
and extent and cause thereof, did not 
state that notice was given to the 
city council. Giuricevic v, Tacoma, 
A i 329, 106 .P 908, 28 LRANS 


Amendment to allege notice or 
presentation see infra § 2003. \ 

Necessity and sufficiency of notice 
Pe oheahame rages see supra §$§ 1956- 

43. Grooms v. Hawkinsville, 31 
Ga, A. 424, 120 SE 807; Sweeney v. 
New York, 225 N. Y. 271, 122 NE 
248; Casey v. New York, 217 N. Y. 
192, 111 NE 764; Smith v. New York, 
88 App. Div. (606, 85: NYS. | 150; 
Thrall v. Cuba Village, 88 App... Div. 
410, 84 NYS 661 (a complaint in 
an action governed by such a sec- 
tion of the statute which does not 
allege compliance therewith is fa- 
tally defective, although it alleges 
compliance with other provisions of 
the statute); Pulitzer v. New York, 
48 App. Div. 6, 62 NYS 587; 
stead v. Pound Ridge, 71 Hun 25, 
24 NYS 615, But see infra text and 
note 47. 

{a] Rule applied.—A complaint in 
an action against New York City for 
injuries from a defective sidewalk 


states no cause of action.*® 


after the presentation of the claim.*7 
given need not be set out in full,** nor need the 
time and place of delivery be stated, except so far 


Olm- | 


In some jurisdictions, 
however, it has been held that it is not necessary 
for plaintiff to allege that his action was not com- 
menced until the expiration of the statutory period 


The notice 


should allege that thirty days have 
elapsed since demand tor damages 
was presented to the comptroller, and 
that he thereafter for thirty days 
refused to make any adjustment of 
the claim, in view of Greater New 
York Charter § 261. Sweeney v. New 
York, 225 (N.Y. 271, 122° Nw 243: 

[b] fhe court will not examine 
the summons, complaint, and answer 
for the purpose of ascertaining by 
analysis of dates whether the con- 
Ae Tia) Te have been  per- 
ormed, rall v. Cuba, 88 . Di 
410, 84. NYS 661. aeaniet 
‘ ae for investigation see supra 

44. Winter v. Niagara Falls, 1 
N. Y. 198, 82 NE 1101, 123 ‘AmSk 
ae Ne lentne a 486; Sweet v. Salt. 

ake City, tah 306, 13 5 
cae cae infra note 53. cS ata he 

a xcuse for failure to inc’ 
certain item of damages in netics oe ; 
claim must be pleaded. Sweet v 
Salt Lake City, 43 Utah 306, 134 P 

Excuses for want of or dela 
giving notice or presentin Nears 
pero §§ pe oer see ag taon an 

aiver of notice or defect 
See Supra §§ 1980-1982. he es 

an Se supra § 1984, 

#6. Morrison v. Hau Clai 
Wis. 538, 92 NW 280, 95 Ams 
“ets vy. Ashland, 83 Wis. 361, 53 

47. Welsh v. Argyle, 
55 NW 412 (under Rev. St. § 824) 

[a] Reason for rule.—“It is true 
the statute declares, in effect that 
no Such action ‘shall be maintained’ 
unless such statement is so filed, ‘nor 
until ten days after the next annual 
town meeting thereafter.’ Sec, g24 
R. S. But it will be observed that 
such notice of defect and such filin 
of such claim are each affirmative 
acts on the part of the claimant 
for the benefit of the town 
to bring home to its officials full 
e, So as 


i investiga 
Same and determine upon thet ine 


of conduct; whereas th i 
holding such annual tawhe cet oie 
is a fact which everybody is bowka 
to know, and hence to allege such 
delay of ten days thereafter would 
in effect, be nothing more than to 
allege the time when the suit is 
commenced, — a fact necessaril 
known to the defendant and appear 
ing of record in the cause, Here 
it appears of record that this suit 
was commenced May 17, 1892, which 
was more than a month after the 
holding of such next annual town 
meeting. To hold the complaint de- 
fective for not stating that fact 
would be too.finical for the practical 
administration of the law. True the 
cases cited by counsel, and others 
which might be cited, hold, in effect 
that upon demurrer to a complaint 
for insufficiency all the facts con- 
stituting the cause of action must 
appear upon the face of the c¢om- 
plaint; and that the court will not 
examine the record to find facts to 
help out a defective complaint. But 
we are constrained to hold that the 
mere failure to state when the 
action was commenced is not a de- 
fect. Such allegation would not go 
to the cause of action, but at most 
would merely show whether the suit 
had or had not been prematurely 
commenced.’”’ Welsh vy. Argyle, 85 
Wis. 307, 312, 55 NW _ 412. 

48. “Cairncross v. Pewaukee, 78 
Wis. 66,.47° NW. 18,.10 LRA 473: 


rap ls 
955" 


NW 
85 Wis. 307, 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1999-2001] 


as may be necessary to show that the requirements 
of the ‘statute were complied with.*® But where 
the statute requires service of notice within a speci- 
ed time, a complaint alleging service at a later time 
is insufficient on demurrer.°° 

Notice need not be pleaded where the statute re- 
quiring notice to be given does not create a cause 
of action, but such cause exists at common law, 
the condition as to service of notice in such ease 
not being a part of plaintiff’s cause.°t But the 
petition is demurrable if it shows on its face that 
no notice was given,°? unless plaintiff alleges facts 
excusing the giving of such notice.°* So it has been 
held that, where the statute, instead of providing 
that no action shall be brought unless the claim is 
presented, declares that an omission to present the 
claim within a specified time shall be a bar to an 
action, the matter in bar is defensive and the af- 
firmative need not be pleaded by plaintiff.°* 

Exhibits.°° A copy of the notice of injury may 
properly be filed with the complaint as an exhibit.°® 

[§ 2000] (b) Mode and Time of Raising Objec- 
tions, and Waiver. An objection to the complaint 
for failing to allege a compliance with the statutory 
requirement as to notice or presentation of a claim 
may be taken by demurrer,’ although it has been 
held that such objection should be set up as a matter 
of defense by answer,°’ or plea in abatement,°® and 
that such objection may be taken at any stage of 


49. Smiley v. Merrill Plantation, 
84 Me, 322, 24 A 872. 


50. Daniels v. Racine, 98 Wis. 649, 52. 
74 NW _ 558. A. 457, 192 SW 1047 
51. Beane v. St. Joseph, 211 Mo. 53. Randolph _v. 
A, 200, 240 SW 840; Adelman v.|Mo. 33, 257 SW 449, 
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eM iaiaiad 209 Mo, A. 583, 592, 240 SW 
7 
Reid v. Kansas City, 195 Mo. 


[48 C.J.) 1281 


the action,®°° as by a motion to dismiss or for non- 
suit,°t or by a general objection at the trial to the 
admission of any evidence under the complaint.*? 

Waiver of want or insufficiency of allegation. 
Where plaintiff attempts to plead the giving of no- 
tice, an objection to the ‘sufficiency of the allegation 
comes too late after trial®? where no one was mis- 
led by the defective pleading ;** and the same rule 
has been held applicable where there is an entire 
failure to plead notice.°> On the other hand it has 
been held that the absence of an allegation of notice 
in the declaration is not cured, under the doctrine 
of express aider, so as to make the fact of notice 
an issue, by a plea which avers that no notice was 
given.®6 

[§ 2001] (7) Negativing Contributory Negli- 
gence.’ The authorities are not uniform on the 
question of the necessity for the declaration or 
complaint in an action against a municipality for 
injury caused by defendant’s negligence to negative 
contributory negligence on the part of plaintiff. In 
most jurisdictions this is not required.*® In a few 
jurisdictions, however, a contrary rule prevails,®® 
although in some of these the rule has been changed 
by statute.7° 

Majority rule. By the weight of authority econ- 
tributory negligence is a matter of defense, and 
freedom therefrom need not be alleged by plain- 
tiff,4 unless other matters alleged by him show 


Trial [38 Cyc 1551]. 

62. Benware vy. Pine Valley, 53 
Wis. 527, 10 NW 695. 
Apes see Pleading [31 Cyc 


63. Brownell y. Antioch, 215 Ill. 


Springfield, 302 
31 ALR 612 


Altman, 209 Mo. A. 583, 240 SW 272; 
Gelleribeck vy. Mobridge, 40 S, D. 157, 
166 NW 631. Compare Kuhn v. St. 
Joseph, (Mo, A.) 234 SW 3538; Wil- 
son v. St. Joseph, 139 Mo. A. 557, 
123 SW 504 (in both of which cases 
allegations in the petition as to no- 
tice of injury were held sufficient). 

[a] Rule discussed.—(1) ‘Where 
the notice constitutes an element of 
the cause or right of action, as dis- 
tinguished from remedy, or where 
it is an essential element of both 
right of action and remedy, it is held 
to be a condition precedent to the 
right to institute the action, in either 
of which cases the giving of the 
notice must be alleged and proven 
by plaintiff as a necessary part of 
his cause of action. The basic cause 
of plaintiff's cause of action in this 
case was common-law tort negli- 
gence, of which the giving of the 
notice in question formed no essen- 
tial part. The negligence mentioned 
and comprehended in this statute in 
question relates and refers to com- 
mon-law tort negligence for failure 
to observe some legal duty which 
the defendant city or town owed to 
the injured plaintiff. Where, how- 
ever, the right of action itself is 
created by statute, and such statute 
requires such a notice to be given 
before suit, then the giving of such 
notice -is included in and becomes 
a part of the right upon which the 
recovery is based, as the right to 
recovery in such cases depends upon 
the statute.” Gellenbeck v. Mobridge, 
AGS. Dy. U57,, 261, T66) INW--631). (2) 
“The statute under i 
does not create a cause of action 
but the cause of action is given by 
the common law. The statute merely 
declares that the action may not 
be maintained until the notice is 
‘given. If the statute created the 
’ eause of action, the giving of the 
notice would constitute an element 
of the cause and would have to be 
pleaded but where the cause of action 
is created by the common law the 
giving of the notice is not a part 
of plaintiff's cause of action but is 
a matter of evidence.” Adelman v. 


consideration ! 


(allegations held sufficient to explain 
inability to give notice within statu- 
tory period). 

54. Hawley v. Johnstown, 40 App. 
Div. 568, 58 NYS 49 (construing L. 
[1895] c¢ 568 § 230). 

55. Generally see [3l 


Cyc 556] 
Smith, 175 Ind. 


Pleading 


Franklin v. 
236, 93 NE 993. 

57. Ala.—Birmingham v. Prickett, 
207 Algae 79 22s Te 

Ga.—Tallapoosa v. Brock, 138 Ga. 
622, 75 SE 644; Sirmans v., Ray City, 
32 Ga. A. 430, 124 SE 60. 

Ind.—Touhey v. Decatur, 175 Ind. 
98, 93 NE 540, 32 LRANS 350; Rush- 


ville v. Morrow, 54 Ind. A, 538, 101 
NE 659. 

N. Y.—Jewell v. Ithaca, 72 App. 
Div. 220, 76 NYS 126 [aff 36 Misc. 
499, 73 NYS 953]. 

Wis.—Hogan v. Beloit, 175 Wis. 


199, 184 NW 687; O’Donnell v. New 
London, 113 Wis. 292, 89 NW 511; 
Steltz v. Wausau, 88 Wis. 618, 60 
NW 1054; Koch y. Ashland, 83 Wis. 
361, 53 NW 674. 

Demurrer generally see Pleading 


[31 Cye 269]. 
58. Nagel v. Buffalo, 34 ae 


CN. Y¥.) Li) Bunker v. Hudson, 
Wis. 438, 99 NW 448. 

Effect of general denial see infra 
§ 2007 


Sufficiency of answer see infra 
§ 2002. 

59. Bunker y. Hudson, 122 Wis. 
43, 99 NW 448. 

Generally see Pleading [31 Cyc 
GONE 

60. Thrall v. Cuba Village, 88 App. 


Div. 410, 84 NYS 661. 
61. Olmstead v. Pound Ridge, 71 
Hun 25, 24 NYS 615;,Collins v. Spo- 


kane, 64 Wash. 153, 116 P 668, 35 
LRANS 840. 
[a] Failure of a claim to state the 


residence of claimant as required by 
Remington & B. Code § 7995 might 
be raised by motion for nonsuit, and 
was not available only by answer 
or plea. Collins.v. Spokane, 64 Wash, 
158, 116 P 663, 35 LRANS 840. 
Motion to dismiss generally see 
Dismissal and Nonsuit §§ 124-127; 


yoo: Moline v. Johnson, 205 Ill, A. 
" Aider by verdict generally 
Pleading [31 Cyc 763]. 

Effect of plea of general issue see 


infra § 2007. 
64. Magee v. Troy, 48 Hun 383, 1 
Y. 640, 23 NE 


NYS 24 [aff 119 N. 
1148]. 

Dracass v. Chicago, 193 Ill. A. 
75; Canfield v. Jackson, 112 Mich. 120, 


see 


65. 

70 NW 444. 

[a] Motion for new trial.—The 
objection cannot be availed of for 
the first time on a motion for a new 
trial. Canfield v. Juckson, 112 Mich. 
120, 70 NW 444. ' 
es Cross v. Chicago, 195 Ill. A. 

67. Anticipating defenses 
erally see Pleading [31 Cye 109]. 

Negativing contributory negligence 
generally see Negligence [39 Cyc 575 
et seq]. 

68. See infra text and notes 71-75. 

69. See infra text and notes 76-82. 

70. See infra text and note 77. 

71. Ala.—Birmingham y. Shirley, 
209 Ala. 305, 96 S 214. 

Fla.—Key West v. Baldwin, 69 Fla, 
136, 67 S 808; Orlando v. Heard, 29 
Hla. DSky ly MS La. 

Ga.—Great Cosmopolitan Shows v. 
Petty, 7 Ga, A. 236, 66 S 624. 

Kan.—Hskridge vy. Lewis, 51 Kan. 
376, 382 P 1104. 

Ky.—Louisville v, Michels, 114 Ky. 
5b1,, 71 °SW 5611, 24, Ky: 1375: Hen- 
derson v. Sizemore, 104 SW 722, 31 
Kyb 1134, 

Mont.—Snook | vy. 
Mont, 128, 66 P 756. 

N. H.—Corey v. Bath, 35 N. H. 530. 

N. Y.—Wolfe v. Richmond, 11 Abb 
Pr 270, 19 HowPr 370. 

Okl.—Cushing v, Bowdlear, 74 Okl 
138, LU P S61, 

Tex.—Denison vy. Sanford, 2 Tex. 
Civ: A. 661, 21 SW 784. 

Va.—Winchester y. Carroll, 99 Va. 
727, 40 SH 37. 

Wash.—Randall_ v. 
Wash... 435, 700 P1111: 

W. Va.—Michaelson v, Charleston, 
11 W. Va. 35, -75-SH 151; Waggener 
v. Point Pleasant, 42 W. Va. 798, 26 


gen- 


Anaconda, 26 


Hoquiam, 30 
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negligence on his part.?? 


Minority rule. 


SE 352; Berns yv. Gaston Gas Coal 
Co;, "27. We: Via. 285, 55 AmR. 73045 
Dimmey v. Wheeling, ete., R. Co., 
27 W. Va. 32, 55 AmR 292;. Sheff 
v. Huntington, 16 W. Va. 307. 

“Tt is never necessary in a com- 
plaint for injury to the person or 
to property, to aver that the act 
did not occur through the negligence 
or carelessness of the plaintiff. That 
may be shown by the defendant as 
matter of defense upon the trial; 
but it is not necessary to be averred 
in the complaint, any more than it 
is necessary upon the trial for’ the 
plaintiff, in making his case, to prove 
in the first instance that he was not 
at fault, either through carelessness 
or negligence. The defendant may 
prove it, and if any proof of that 
character is offered, the plaintiff then, 
and not before, is required to show 
that he was free from such fault.” 
Wolfe v. Richmond, 11 AbbPr (N. Y.) 
270, 271, 19 HowPr 370. 

[a] Where plaintiff alleges that 
without knowledge of the defect he 
was injured by it, he need not al- 
lege that the proximate cause of 
the injury was not his own act. 
Snook vy, Anaconda, 26 Mont. 128, 66 


P56. , 

72. Ala.—Birmingham v. Shirley, 
209 Ala. 305, 96 S 214. 

Ga.—Evans v, Atlanta, 139 Ga. 443, 
77 SE 378. 

Ky.—Louisville v. Michels, 114 Ky. 
SSI TA OW ole 2a Key e375. 
_Mont.—Nilson _ v. Kalispell, 47 
Mont. 416, 132 P 1133; Snook v. Ana- 
conda, 26 Mont. 128, 66 P 756. 

Tex.—Denison v. Sanford, 2 Tex. 
Civ. A. 661, 21 SW 784. 

And see cases infra notes 83-86. 

{a] Pleadings held not to disclose 
contributory negligence.—Nilson  v. 
Kalispell, 47 Mont. 416, 132 P 1133; 
Snook v. Anaconda, 26 Mont. 128, 66 

56; Shearer v. Buckley, 31 Wash. 

SOc Or 

73. See infra § 2014. 


74. Lee v. Troy Citizens’ Gas- 
Bieht= Co; 98 NY. Shoes Wlein = vi. 
Burleson, 128 App. Div. 405, 122 


NYS 752; Urquhart v, Ogdensburg, 23 
Hun 75 [rev on other grounds 91 
IN; Oe 610, 943, Arm Re 655i): 

[a] “Substantially that allegation 
is always involved in the averment 
that the irfjury set out was occa- 
sioned by the defendant’s negligence.” 
Lee v. Troy Citizens’ Gas-Light Co., 


TS INE Neh,  LLo quot: Klein ve 
Burleson, 138 App. Div. 405, 122 NYS 
752). 

75. Hartman v. Lowenstein, 90 


Misc. 686, 154 NYS 205. 

76. Lebanon v. Twiford, 13 Ind. 
A, 384, 41 NE 844. 

77. See cases infra this note. 

[a] In Indiana (1) the statute 
now provides that in actions for 
personal injuries or death caused by 
negligence plaintiff need not allege 
or prove want of contributory negli- 
gence, but that this is a matter of 
defense. Burns St. Annot. (1914) 
§ 362. (2) This applies to actions 
against municipal corporations, 


In some jurisdictions it 
is held that, while plaintiff has the burden to es- 
tablish his freedom from contributory negligence,** 
a separate and direct averment that he was not 
negligent is not required where the complaint al- 
leges that the injury was caused by defendant’s 
negligence,’ but that a complaint which does not 
allege absence of contributory negligence, or its 
equivalent, that is, that defendant’s negligence was 
the cause of the injury, is defective.*® 

In some jurisdictions, 
where defendant is charged with having committed 
a positive wrong which renders it liable independ- 
ently of the question of negligence,’® or where the 
rule has been changed by statute,” plaintiff must 
allege that he was free from contributory negli- 


| Small, 
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except 


fault.34 


infer 


Michigan City v. Werner, 186 Ind. 
149, 114 NE 636; New Albany v. 
Stallings, 71 Ind. A. 232, 124 NE 701; 
La Fayette v. West, 43 Ind. A. 325, 
87 NE 550. (3) But, even though 
want of contributory negligence need 
not be alleged, the complaint is in- 
sufficient if the facts affirmatively 
stated disclose that plaintiff was neg- 
ligent. See infra text and notes 83, 
84. 

78. Ind.—Elkhart v. Witman, 122 
Ind. 538, 23 NE 796; Washington v. 
86 Ind, 462; Wilson v. Tra- 
falgar, ete., Gravel Road Co., 83 Ind. 
326; Bloomington v. Rogers, 83 Ind. 
261; Murphy v. Indianapolis, 83+Ind. 
76; Huntington y. Breen, 77 Ind. 29; 
Mt. Vernon y. Dusouchett, 2 Ind. 586, 
54 AmD 467; Elwood v. Laughlin, 29 
Ind, A. 667, 65 NE 18; Mt. Vernon 
v. Hoehm, 22 Ind. A. 282, 53 NE 654; 
Bloomington v. Rogers, 9 Ind. A. 
230, 36 NE 439. 

Iowa.—Fernbach v. Waterloo, 76 
Iowa 598, 41 NW 370. 

Mich.—McKormick v. West Bay 
City, 110 Mich. 265, 68 NW 148. 

Minn.—Peterson-.v. Jordan, 135 
Minn. 384, 160 NW _ 1026. 

Pa.—Tennant v. Richhill Tp., 26 
Paty Dist3i7 0: 

[a] Rule applied.—A complaint !n 
an action for an injury received while 
driving on a bridge is defective if 
it fails to allege that plaintiff used 
reasonable care in driving upon the 
bridge in the first place, notwith- 
standing it does allege that-_after 
plaintiff had driven his horses there- 
upon, and at the time when the in- 
jury happened, he was using due and 
reasonable care. Riest v. Goshen, 42 
Ind! 339: 

[b] In South Carolina, by statute, 
plaintiff must allege and prove free- 
dom from contributory negligence. 
Aughtry v. Columbia, 111 S. C. 420, 
98 SE 195; Stone vy. Florence, 94 S. C. 
375, 78 SHE 28. 

79. Ind.—Indianapolis v. Keeley, 
167 Ind. 516, 79 NE 499 [rev (A.) 
76 NE 1117]; Elkhart v. Witman, 122 
Ind. 538, 23 NE-796; Washington v. 
86 Ind. 462; Bloomington vy. 
Rogers, 83 Ind. 261: Murphy v. In- 
dianapolis, 83 Ind. 76; Huntington v. 
Breen, 77 Ind. 29; Elwood v. Laugh- 
lin, 29 Ind. A. 667, 65 NE 18: Mt. 
Vernon v. Hoehm, 22 Ind. A. 282, 53 
NE 654; Huntingburg v. First, 15 
Ind, A. 652) 43: NE) 17. 

Iowa.—Hobbs vy. Marion, 123 Iowa 
7260099 INIW! | 5:77. 

Mass.—Raymond v. Lowell, 6 Cush, 
524 53 AmD) 57, 

Mich.—McKormick v. West Bay 
City, 110 Mich. 265, 68 NW 148. 

S. C.—McLees v. Anderson, 82 S, C. 
565, 64 SE 750. 

[a] Rule applied.—Under an alle- 
gation that plaintiff was walking 
along and across the highway, “in 
the due prosecution of his business 
and in a proper manner,’ it may be 
shown that he was in the exercise 
of ordinary care, and such a declara- 
tion is good, at least after. verdict. 
Raymond v. Lowell, 6 Cush. (Mass.) 


[§ 2001 + 
gence,’§ although it is sufficient to allege this in 
general terms or circumstantially,’® unless it clearly 
appears from the facts specifically stated that he 
was guilty of contributory negligence;*° but it is 
not. necessary for him to allege the same of a com- 
panion,®! or of a driver not under his control.*? 
Contributory negligence appearing from facts 
stated. Whatever the rule as to the necessity of 
negativing contributory negligence, the declaration 
or complaint is insufficient if such negligence clearly 
appears from the cireumstances alleged,** notwith- 
standing a general averment of freedom from 
But a general averment of freedom from 
fault will not be overcome on demurrer by the al- 
legation of circumstances which do not necessarily 
contributory negligence.®® 


So allegations 


524, 53 AmD 57. 

[b] A complaint for negligence, 
resulting in the death of plaintiff’s 
child, which does not show that the 
child was negligent, is not subject 
to demurrer, in failing to allege the 
child’s freedom from _ contributory 
negligence, and only stating that it 
was free from fault, since the al- 
legation of freedom from contribu- 
tory negligence is not necessary if 
the child is non sui juris, and the 
question whether a_ seven-year-old 
child is sui juris is for the jury. 
Elwood v. Addison, 26 Ind, A. 28, 459 
NE 47. 

80. See 
84. 

81. Elwood v. Laughlin, 29 
A. 667, 65 NE 18; Huntington v. 
Clurg; 22) Ind A. 2615=b3:=N EE 
Nappanee v. Ruckman, 7 Ind. A. 
34 NE 609. 

82. Albion v, Hetrick, 90 Ind. 
46 AmR 230; Lee v. Union R. Co., 
12 R. 1.-383, 34 AmR 668. : 

83. Evans v. Atlanta, 139 Ga. 443, 
77 SE 378; Idlett v. Atlanta, 123 Ga. 
821, 51 SE 709; Leslie v. Macon, 
35 Ga. A. 484, 133 SE 638; Michigan 
City v. Werner, 186 Ind. 149, 114 NE 
636; Murphy v. Indianapolis, 83 Ind. 
76; La Fayette v. West, 43 Ind. A. 
325, 87 NE 550; Huntington vy, Mc- 
Clurg;~22 Ind. A. 261, 53° NE 658% 
Stewart v. Watertown, 43 S. D. 489, 
180 NW 945; Shearer v. Buckley, 31 
Wash. 3870, 72 P 76. 

[a] Pleadings held not to disclose 
contributory negligence.—(1) Bed- 
ford v. Woody, 23 Ind. A. 401, 55 NE 
499, (2) Allegations that plaintiff 
had no notice or knowledge of the 
excavation and was unable to see it 
on account of the darkness of the 
night, and that no warning signals 
were displayed, are not bad as show- 
ing contributory negligence on his 
part. Anderson v, Fleming, 160 Ind. 
597, 67 NE 448, 66 LRA 119. 

84. Indianapolis v. Keeley, 167 
Ind. 516, 79 NE 499 [rev (A.) 76 NE 
1117]; Elkhart v. Witman, 122 Ind. 
538, 23 NE 796; Murphy v. In- 
dianapolis, 83 Ind. 76. 

85. Evans v. Atlanta, 139 Ga. 443, 
77 SE 378; Columbus vy. Strassner, 
124 Ind. 482, 25 NE 65;-Evansville, 
étenw Re Co: vevCrist: 2116S Indi p4ae: 
19 NE 310, 9 AmSR 865, 2 LRA 450; 
Albion vy. Hetrick, 90 Ind, 545, 46 
AmR 230; Murphy v. Indianapolis, 
83 Ind. 76; Elkhart v. Ritter, 66 Ind. 


infra text and notes 83, 


Ind. 
Mc- 
658; 
361, 


545, 


136; Bedford v. Woody, 23 Ind. A. 
231, 53 NE 838; Huntington v. Mc- 
Clurg, 22 Ind. A. 261, 53 NE 658; 


Huntingburgh v. First, 15 Ind. A. 552, 
43 NE 17; Soule v. Weatherby, 39 
Utah 580, 118 P 8383, AnnCasi913E 
75; Whitty v. Oshkosh, 106 Wis. 87, 
81 NW 992. 

[a] A complaint for .. injuries 
caused by a defective sidewalk, show- 
ing that plaintiff, in approaching an 
open hatchway, into which she fell 
and was injured, traveled at such an 
angle with it that the opening was 
not in her line of vision until she 
was close upon it, and alleging that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2001-2002] 


which show that plaintiff had knowledge of the de- 
fect or obstruction causing the injury will not 
necessarily render the pleading bad as disclosing 
contributory negligence.*® 

Allegation of want of knowledge of defect or ob- 
struction. An allegation in the declaration or com- 
plaint that the existence of the defect or obstruc- 
tion was unknown to plaintiff is generally held to 
be unnecessary,®” even in jurisdictions where con- 
tributory negligence must be negatived,*® an aver- 
ment of due care on his part being sufficient to nega- 
tive knowledge.*® 

[§ 2002] b. Plea or Answer. The general rules 
governing the plea or answer in civil actions gen- 
erally®® apply to tort actions against municipal cor- 
porations.°! Defendant must state clearly, so as 
to apprise plaintiff of the matters relied on, facts 
sufficient to constitute a good legal defense.®” Spe- 
cial defenses must be specially pleaded.®* As in 
other actions,®* it is insufficient to plead mere con- 
clusions;®° and in an action against property own- 
ers for damages caused by pollution of a natural 
drain allegations in the answer that defendants 
used the drain as a sewer by the permission of 
the city, without showing when, how, and by whom 
such permission was granted,®* and that defendants 
used such drain in a proper and lawful manner,°’ 


she was free from negligence, does [a] 


MUNICIPAL CORPORATIONS 


Ultra vires acts.—In an action 


[43.C.J.] 1238 


are mere conclusions and hence insufficient. 
Contributory negligence or violation of law.°8 A 
plea or answer sefting up contributory negligence 
should specify with reasonable certainty the acts 
constituting such negligence,®® a statement con- 
stituting merely a conclusion of the pleader being 
insufficient, although any objections in this respect 
are waived by plaintiff filing his replication and 
going to trial on the answer.? A plea alleging plain- 
tiff’s violation of an ordinance is insufficient where 
it fails to allege that such violation contributed 
proximately to the injury.? The defense of con- 
tributory negligence need not be set up in the an- 
swer where the complaint alleges that plaintiff 
did not in any way bring about the injury by his 
own negligent act, or negligently contribute to the 
injury.* 
’ Primary liability of third person. Under a stat- 
ute postponing municipal liability to that of the 
real wrongdoer it suffices for the answer to allege 
facts showing the primary liability of another.® 
Denials. An answer which denies an allegation 
of the complaint, but shows the existence of the 
fact it denies, is insufficient.6 An answer verified 
by the mayor and denying any knowledge or in- 
formation sufficient to form a belief touching the 
matters alleged in the complaint is: sufficient to 
to a driver 


not conclusively show that she was 
guilty of contributory negligence. 
Whitty v. Oshkosh, 106 Wis. 87, 81 
NW 992. 

{b] Averments showing that 
plaintiff is blind—In an action for 
@ personal injury received by fall- 
ing into an excavation near a_ side- 
walk, an averment that plaintiff was 
without fault or negligence is not 
overcome by the fact that the com- 
plaint also shows that plaintiff is 
blind. In such cases the averment 
that plaintiff was without fault has a 
technical significance, and admits 
proof of any facts tending to show 
its truth; it forms an exception to 
the rule requiring the statement of 
facts and not of conclusions. Salem 
v. Goller, 76 Ind. 291. 


86. Evans v. Atlanta, 139 Ga. 443, 
77 SE 378; Idlett v. Atlanta, 123 
Ga. 821, 61 SE 709; Murphy v. In- 
dianapolis, 83 Ind. 76; Stewart v. 
Watertown, 43 S. D. 489, 180 NW 
945, And see infra text and notes 87, 
88. 

[a] Rule applied.—A complaint, 


which alleged that plaintiff at the 
time of the injury from an alleged 
defect in a walk carefully and 
cautiously attempted to step across 
the culvert where the defect was, 
even if it showed that plaintiff knew 
of the defect, was not faulty as over- 
throwing the presumption of her 
freedom from negligence. La Fayette 
Vi NWESty wou nden An 325) 2087 "NEL 


7, Denison v. Sanford, 2 Tex. Civ. 
A, 661, 21 SW 784. 

88. Washington v. Small, 86 Ind. 
462: Bloomington v. Rogers, 83 Ind. 
261: Morford v. Woodworth, 7 Ind. 
83;. Elwood v. Laughlin, 29 Ind. A. 
667,65 NE 18. But see Indianapolis 
v. Mullally, 38 Ind. A. 125, 77 NE 
1132 (where it is implied that want 
of knowledge should be averred, and 
the averment is held sufficient). 


89. See cases supra note 88. 

90. See Pleading [31 Cyc 126 et 
seq]. See also Negligence [29 Cyc 
580 et seq]. 5 ; : 

91. See cases infra this section. 

92. Foxen v. Santa Barbara, 166 


Cal. 77, 134 P 1142; Wood v. Mears, 
12 Ind. £15, 74 AmD 222; Hanson 
v. Seattle, 108 Wash. 586, 185 P 581, 
Stonehouse v. WHnniskillen Tp., 

U. Cc. Q. B. 562; Perdue v. Chingua- 
cousy Tp.,:25 U. C. Q. B. 61. 


[43 C. J.—78] 


against a city for an injury to a 
day laborer é¢émployed by- the water 
commissioners in the construction of 
waterworks, an answer setting up as 
a special defense a charter section 
requiring the erection of public 
works involving more than one hun- 
dred dollars to be by contract, and 
also alleging that the construction 
of the waterworks in question re- 
quired more than one hundred dol- 
lars, was sufficient as pleading that 
the act of the water commissioners 
in constructing waterworks by day 


labor was ultra vires. Foxen v. 
para Barbara, - 166" (Calio%w,;, 134 4-P 
1142. 

{b] Answer held insufficient.—In 


pedestrian’s action against a city, an 
answer, stating that because com- 
plaint was made of the sidewalk’s 
slippery condition a coat of tar and 
sand was placed thereon, etc., does 
not negative the possibility of neg- 
ligence, since it does not show due 
care was used in applying the tar 
and sand. Hanson vy. Seattle, 108 
Wash. 586, 185 P 581. 


93. Dow v. Oroville, 22 Cal. A. 215, 
hs Amami 

[a] Rule applied—A company 
constructing a sewer under a con- 


tract which relieves it from liability 
must plead the contract as a special 
defense in an action for injuries oc- 
easioned by the construction. Dow 
v. Oroville, 22. Cal. A. 215, 134 P 
DOM. 

General issue or general denial, 
and evidence admissible thereunder 
see infra § 2007. 

Issues, proof and variance see infra 
§§ 2004-2010. 

94. See Pleading [31 Cyc 49]. 

95. Wells v. Sheets, 213 Ky. 438, 
281 SW 159. 

Contributory negligence see 


text and note 1. 
Sheets, 213 Ky. 438, 


infra 


96. Wells v. 
281 SW_159. 
97. Wells v. Sheets, supra. 
98. Availability of defense under 


general issue or general denial see 
infra § 2007. 

99. Birmingham v. Carle, 191 Ala. 
539, 68 S 22, LRAI915F 797; Mora 
Wie Mavilla, 186 Cale 199, 199° Pe 17; 
Durham v. Bolivar, 106 Mo, A. 601, 
81 SW 463; Cushing v. Bowdlear, 74 
Ok 138) 177 Pebork 

[a] Pleadings held sufficient.— 
(1) A plea in an action for injuries 


i on a defective str 
which alleges that he knew of fhe 
existence of a ditch along the street 
that he stopped the herse he was 
driving, and that in the attempt to 
release one of the lines which had 
gotten under the horse’s tail he neg- 
ligently caused the horse to back the 
buggy into the ditch causing the in- 
jury is sufficient to raise the issue 
of contributory negligence, Mont- 
gomery v. Wyche, 169 Ala. 181, 53 § 
786. (2) In an action for damages 
for injuries from a defective side- 
walk, an averment that plaintiff was 
negligent in the manner in which 
he was walking, and that he was 
not careful, prudent, or watchful in 
walking over the sidewalk is suffi- 
ciently specific. Durham y. Bolivar 
106 Mo. A. 601, 81 SW 463. (3) 
Other instances of pleadings held 
nee nares viet v. Favilla, 186 Cal. 
‘ ; Clancy v. Joplin 
nee PS Beutel ea 
eadings held insufficient.— 
(1)A_ plea attributing pene ciecn to 
a pedestrian in moving without pro- 
jected lines of sidewaik, but alleg- 
ing no prohibitory ordinance, is de- 
murrable. Birmingham vy. Mauzey 
214 Ala. 476, 108 S 382. (2) Other 
instances of pleadings held insuffi- 
cient. Birmingham vy. Carle, 191 Ala 
539, 68 S 22, LURAI915F 797; Hunts- 
vile v. Phillips, 191 Ala. 524, 67 8s 
1. Birmingham vy. Mauzey, 214 
Ala. 476, 108 S 382: Wuest v. Cin- 
cinnati, 13 OhNPNS 249. 
2. Durham v. Bolivar, 106 Mo. A 
601, 81 SW 463. if 
3. Birmingham. vy. 


Mauzey, 214 


Ala. 476, 108 S 382. 

4. McLees v. Anderson, 82 S. Cc. 
565, 64 SE 750. : 

5. Raymond v. Sheboygan, 70 Wis. 
318, 35 NW 540 


6. Brownsville v. 
SW 239, 30 KyL 414. 

[a] Corporate capacity of defend- 
ant.—Where, in an action against a 
city, the answer recited: ‘‘Comes now 
the defendant city of Brownsville 
and for answer to plaintiff's petition 
denies that the city of Brownsville 
is a municipal corporation,’ which 
answer was signed by an attorney, 
styling himself “City Attorney,” it 
was insufficient to raise an issue as 
to the corporate capacity of the city. 
Brownsville v. Arbuckle, 99 SW 239, 
30 KyL 414, 


Arbuckle, 99 


1234 [43 C.J.] 
raise an issue as to such matters and whether plain- 
tiff was injured while exercising ordinary care,’ 
But a denial in the form of a negative preg- 
nant® is insufficient? as where the answer ad- 
mits that a highway was generally used by the 
public, but alleges want of knowledge or informa- 
tion as to whether it was legally laid out or whether 
the municipality was bound to keep it in repair, 
without otherwise denying that it was a public 
highway.'° And, where the complaint alleges the 
filing of notice of intent to sue, the municipality 
will be presumed to know whether it was filed or 
not, so that its denial of knowledge or information 
sufficient to form a belief as to such allegation is 
frivolous.11 As in other actions’? an argumenta- 
tive denial may be good on demurrer.*® 
Admissions.‘ An answer admitting that the 


claim described in the complaint was duly filed ad- 


mits every allegation as to the description of the 
claim, such as that it was in certain words and 
figures, duly verified, and presented by plaintiff on 
the date named.t® But a mere admission by de- 
fendant of the filing or presentation of a statement 
of claim, without a specific denial of its sufficiency, 
is not an admission that it is sufficient,’® nor is 
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tric) gar bay, at ie? A | 
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an admission that a claim was filed on the date al- 
leged in the complaint an admission that it was 
legally presented, or that plaintiff was unable to 
present it within the prescribed time.’* . 

[§ 2003] c. Amendment:1* An amendment of the 
declaration or complaint which does not state a 
new cause of action, or surprise or prejudice de- 
fendant, may be permitted in furtherance of plain- 
tiff’s action’® at any time before the case has been 
submitted to the jury.2° But an amendment which 
changes the original action to a distinctly different 
ground is not allowable,?? as where a complaint 
charging negligence in the maintenance of streets 
is amended so as to charge a nuisance.** So, where 
no cause of action exists at the time of bringing 
suit, because of failure to give the statutory notice 
of claim,?* an amendment, by substituting a date 
subsequent to the giving of the notice, is properly 
denied.2* An amendment which adds nothing not 
covered by the original allegations 1s properly de- 
nied,”> and it is not error to strike out an unneces- 
sary amendment of the answer.*° 

Amendment to conform to proofs. In accordance 
with the general rule?’ pleadings may be amended 
to conform to the proof adduced on the trial.?8 So 


pliance with the requirement of a 


7. Smalley v. Appleton, 70 Wis. 
340, 35 NW 729. 

Denial of knowledge or informa- 
per e see Pleading [31 Cyc 
Hf 


qs 
8. See Pleading [31 Cyc 203]. 

9. Carpenter v. Rolling, 107 Wis. 
559; 83 NW. 953. 

Carpenter v. Rolling, supra. 

Bogart v. New York, 128 App. 
139, 172.°NYS: 549% . Purdy: v. 
York, 126 App. Div. 320, 110 
822 [rev on other grounds 193 
. 521, 86 NE 560]. 

See Pleading [31 Cyc 194]. 

13. Teague v. Bloomington, 40 Ind. 
A. 68, 81 NE 103. 

[a] Illustration.—An answer, . in 
an action against a city for injuries 
to a pedestrian tripped by a wire 
stretched across a grass plat adja- 
cent to the sidewalk, which alleges 
that the city, in adopting plans for 
the improvement of the street, pro- 
vided for the construction of a side- 
walk, and that the adjacent prop- 
erty on the side of the street should 
remain a grass plat, that the wire 
was in plain view to pedestrians, 
that electric lights shone directly on 
the point where the injury occurred, 
and that the wire was so_ placed 
that persons using tke sidewalks 
could not be injured so long as they 
remained thereon, was good as an 
argumentative denial. Teague v. 


Bloomington, 40 Ind. A. 68, 81 NE 
103. 

14. Generally see Pleading [31 Cyc 
206 et seq]. 

15. Durham vy. Spokane, 27 Wash. 
615. 68 P 383. 

16. Carson vy. Dresden, 202 N. Y. 


414, 95 NE 808; Bannon v. New York, 
150 App. Div. 314, 134 NYS 1041; 
Collins v. Spokane, 64 Wash, 1538, 
116 P 663, 35 LRANS 840; Berry. v. 
Wauwatosa, 87 Wis. 401, 58 NW 751. 

[a] Illustration.—The answer of 
a city, admitting “that within thirty 


days... the plaintiff filed with the 
city ...a claim for damages on ac- 
count of the death... which said 


claim was rejected by the defendant, 
and denies each and every other al- 
legation of said paragraph,” was not 
a waiver of the failure of the claim 
to state the residence of claimant 
as required. Collins v. Spokane, 64 
Wash. 153, 156, 116 P 663, 35 LRANS 
840 (assuming that such requirement 
could be waived). 

17. Hall v. Spokane, 79 Wash. 303, 
140 P 348. 

18. Generally [31 


see Pleading 


Cyc 359 et seq]. 

19. Ga.—Columbus v. Anglin, 120 
Ga. 785, 48 SE 318; Newman v. Davis- 
ton, 118 Ga, 122, 44 SE 861; Smith 
v. Elberton, 5 Ga. A. 286, 63 SE 48. 

Ill.—Cicero v. Bartelme, 212 Ill. 
256, 72 NE 437. 

Iowa.—Rose v. Ft. Dodge, 155 NW 
170; Sachra v. Manilla, 120 Iowa 562, 
95 NW 198. 

Me.—Young vy. Garland, 18 Me. 409. 

Mich.—Brown y. Owosso, 130 Mich, 
107, 89 NW 568; Grattan v. Williams- 
ton, 116 Mich. 462, 74 NW 668. 

Mo.—Goodman v. Kahoka, 100 Mo. 
A. 278, 73 SW 355. 
oan H.—Griffin v. Auburn, 58 N. H. 

N. Y.—Shaw v. New York, 83 App. 
Div. 212, 82 NYS 44; Denair v. Brook- 
lyn, 5 NYS 835. 

13° Ok. 


Okl.—Guthrie 
496, 75 P 288. 

Or.—Dodson vy. Bend, 117 Or. 231, 
242 P 821, 243 P 76. ; 

Pa.—Lynch y. Winton Borough, 54 
Pa. Super. 93. 

Tex.—El1 Paso v. Ft. Dearborn Nat. 
Bank, (Civ. A.) 71 SW 799. 

[a] Description of highway.—In 
an action against a town for an 
injury alleged to_have been sustained 
by reason of a. defect in the county 
road within the town, the writ may 
be amended ' by substituting ‘com- 
mon highway” for “county road.” 
Young v. Garland, 18 Me. 409. 

[b] Description of defect.—(1) 
The allowance of amendments which 
are merely additional to the descrip- 
tion of the defect and of the manner 
in which the accident happened is 
within the discretion of the court. 
Chapman y. Nobleboro, 76 Me. 427. 
(2) Where the declaration alleges 
damages sustained by reason of a 
tree and rocks, described as obstruc- 
tions of a highway, an amendment 
is admissible which alleges the de- 
fect to be such a condition of the 
road as exposes travelers to danger 
of going out of the highway and 
coming in contact with the tree and 


v. Finch, 


ae ee Griffin v., Auburn, 58 N. H. 
[c] Knowledge of defect.—In an 


action for injuries caused by a de- 
fect in a sidewalk, where plaintiff 
had not pleaded knowledge of the 
defect by the city, it was within 
the discretion of the court to permit 
her to amend her complaint, in view 
of L. § 102. Dodson v. Bend, 117 
Or, 23150242 PP. 821, 243) P76, 

[d] Presentation of claim.—Com- 


city charter that claims against the 
city shall be presented in writing 
to the council, and redress refused, 
before suit thereon, may be alleged 
in an amended petition, which will 
be treated as constituting a new suit, 
El Paso vy. Ft. Dearborn Nat. Bank, 
(Tex. Civ. A.) 71. Sw 799. 
[e] Third person made defendant 
under statute.—Where plaintiff sues 
a city for a tort, and the city has a 
third person made a party defendant 
under Rey. St. (1909) § 9801, it would 
be proper, in view of § 1857, for 
plamtiff to file an amended petition 
stating in full the cause of action 
ant up te. maa ten motion. Kansas 
ity v. ullins, 2 Mo. 
ate A. 639, 209 
{[f{] Amendments held not to 
change cause of action.—Frazee v. 
Cedar Rapids, 151 Iowa 251, 131 NW 
33; Woods y,: Lisbon, 138 Iowa 402 
116 NW 143, 128 AmSR 208, 16 LRA 
NS 886; Hayes v. St. Clair, 173 Mich, 
631, 189 NW 1087; Lynch y. Win- 
ton Borough, 54 Pa. Super. 93: Letts 
v. Lock Haven, 40 Pa. Co. 700 (sub- 
stituting the word “west” for “east” 
in describing place of injury does not 
eee Ni ney cause of action). 
e oOlumbus vy. Anglin 

785, 48 SE 318. Siguage ines, 
5 ittman v. New York, 8 

Div. 585, 80 NYS 1022. Pner 


Generally see Pleadin 
409 et seq]. m uEPa one 
22. Wittman v. New York, 80 App. 


Div. 585, 80 NYS 1022. 

23. See supra §§ 1956-1984. 

24. Miller v. Rosenthal, (Mass.) 
155 NE 38. And see infra text and 
nave ma 

25. ope v. New Haven, 91 Conn. 
79, 99 A 51, LRAI917B. 1239. 

[a] Rule applied.—_In an action 
against a city for the death of plain- 
tiff’s intestate from its negligence in 
conducting a public Fourth of July 
celebration, an amendment, after de- 
murrer, to charge that the celebra- 
tion was for the benefit of the city, 
was properly denied> Pope v. New 


Haven, 91 Conn. 79, 99 A’ 51, I 
1917B 1239... cy 
26. Farley v. Des Moines, 199 Iowa 


974, 203 NW 287. 


erciicamhaved see. Pleading [31 Cyc 


ie 

27. See Pleading [81 Cyc 448]. 

28. Grattan v. Williamston, 116 
Mich. 462, 74 NW 668; Dodson vy. 


Bend, 117 Or. 231, 242 P 821, 243 P 76. 
[a] Place of accident. — Where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee he See 


§§ 2003-2005] 


‘where the complaint fails to allege notice of claim, 
but proof is received without objection, the com- 
plaint should be deemed amended to conform with 
the proofs.”® 

New cause of action after action barred. In ac- 

‘cordance with the general rule*® an amendment in- 

troducing a new and distinet cause of action barred 
by the statute of limitations is not allowable.*+ 
Hence, a complaint which fails to allege the giving 
of the statutory notice of injury cannot be amended 
to state that fact after the expiration of the statu- 
tory period for bringing the action.**? But an 
amendment which does not materially change the 
cause of action,?* as where it restates the original 
eause of action in a different form,** relates back 
to the commencement of the suit, and the statute 
of limitations is not a defense. 

[§ 2004] d. Issues, Proof, and Variance**—(1) 
In General. In an action for injuries received 
through a tort of a municipality plaintiff can rely 
for recovery only upon the particular cause of ac- 
tion which is set forth in his pleading and estab- 
lished by his proof,*® and in like manner defendant 
can rely upon such matters of defense only as are 
plaintiff alleged in his declaration 


that the injury occurred about two 
that 


i Wide ll tamil Sei ee 
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put in issue by its answer, or other pleading ;*7 and 
the jury may properly consider only the issues made 
by the pleadings and proof.*8 

Election between defects. Where a declaration 
describes a defect in a sidewalk, the fact that wit- 
nesses disagree as to the location of the defect 
and that there is evidence of another defect which 
might have caused the injury does not require plain- 
tiff to elect on which of the two defeets he will 
rely as having caused the injury.*® 

[§ 2005] (2) Matters To Be Proved.t° All ma- . 
terial facts,*! such as the filing or presentation by 
plaintiff of the statutory notice or claim,*? must 
be proved as alleged, even to unnecessary partieu- 
larity ;** but immaterial allegations need not be 
proved.* However, it has been held that, where 
negligence is: pleaded in an action to recover dam- 
ages caused by a nuisance, such allegation must be 
proved, although it.may not have been essential to 
the cause of action.*® 

Where several defects or negligent acts are 
charged, all need not be proved, but proof of any 
one of them’ is sufficient,*® as where a complaint 
alleges a failure to repair a street and the placing 
the overcrowded condition of its 


sewers. Louisville v. Le @ 
244, 136 SW 223. maa The” 


hundred and sixty-four feet west of 
a certain point, and on the trial 
the evidence showed that the injury 
occurred about three hundred and 
sixty-four feet west of such point, 
he was permitted, at the close of 
the testimony, to amend his declara- 
tion by stating the correct location. 
Grattan v. Williamston, 116 Mich. 
462, 74 NW 668. 

[b] Notice of defect—Where a 
defective sidewalk caused injury to 
plaintiff, and in the complaint 
against the city she neglected to 
plead that defendant had notice of 
the defect, but was allowed after 
closing her case to reopen it and 
show the existence of the defect 
for some days prior to the injury, 
and defendant, not claiming to be 
surprised, was granted every oppor- 
tunity to combat such evidence, an 
amendment of the complaint to con- 
form to such proof was in further- 
ance of justice and properly allowed, 
in view of L 107, providing that 
the court shall disregard any error 
not affecting substantial rights of 
the adverse party. Dodson v. Bend, 
117 Or, 231, 242 P 821, 243 P 76. 

29. Sweeney v. New York, 225 
Ne oY, 271,122 NE: 243. 

20. See Pleading [31 Cyc 413]. 

81. Carlin v. Chicago, 262 Ill. 564, 
104 NE 905, AnnCas1915B 213. 

32. Walters v. Ottawa, 240 Ill. 
259, 88 NE 651 [rev 144 Ill. A. 379]; 
Edmunds v. Chicago, 203 Ill. A, 327; 
Enberg v. Chicago, 191 Ill. OL 
[rev 271 Ill. 404, 111 NE 114] (hold- 
ing, however, that the rule does not 
apply to tort actions of the fourth 
class in municipal courts). 

Generally see Limitations of Ac- 
tions §§ 511-516. 

33. Davis v. Shenandoah Borough, 
273 Pa. 501, 117_A 207. 

Generally oe Limitations of Ac- 
ions 507—510. 

Bees vim “pa@hicn ape a62n lil. b64, 
104 NE 905, AnnCas1915B 213. 


35. Generally see Pleading [81 
670]. ; 
Fa, Ealtinanece v. Stalfort, 123 Ma. 


269, 91 A 476; Hall v. Cadillac, 114 
Mich. 99, 72 NW 33; Hesselbach v. 
St. Louis, 179 Mo. 505, 78 SW 1009; 
Wilson v. St. Joseph, 139 Mo. A. 557, 
123 SW 504; Thrush, v. Cameron, 21 
Mo. A, 394; Pemberton v. Albany, 
196 App. Div. 831, 188 NYS 245; Witt- 
man v. New York, 80 App. Div. 585, 
.80 NYS 11022. : : 
[a] Recovery for a nuisance on a 
complaint alleging a cause of action 
for negligence cannot be had. Fisher 
_v. Rankin, 5 Silv. Sup. 265, 7 NYS 


“private property shall not be 
taken or damaged ior public use 
without just compensation” has no 
application to a suit against the city 
for damages to the goods of a sStore- 
keeper which were injured by the 
overflow of a sewer. In such Case, 
if the storekeeper recovers, it must 
be on the ground of negligence, and 
not as for the taking or damaging 
of private property for a public use. 
Gulath v. St. Louis, 179 Mo. 38, 77 
SwWw_ 744. 

37. Ala.—Montgomery v.. Wyche, 
169 Ala. 181, 53 S 786; Birmingham 
v. Kircus, 19 Ala. A. 614, 99 S 780. 


Colo.—Denver v. Hickey, 9 Colo. 
Ao Lol AL oe 908. 
Iowa.—Forsyth v. Saginaw, 122 


NW 523. 

Ky.—Denker v. Lowe, 192 Ky. 660, 
234 SW 294; Louisville v. lLeezer, 
143 Ky. 244, 1386 SW 223. 

N. Y.—Dale v. Syracuse, 71 Hun 
449, 24 NYS 968 [aff 148 N. Y. 750 
mem, 43 NE 986 mem]. 

Okl.—Cushing v. Bowdlear, 74 Okl. 
HSS, tt ae. was ; 

Wash.—Finn vy. Bremerton, 118 
Wash. 381, 2037 PB Sv) Jones™ v. 
Seattle, 51 Wash. 245, 98 P 743. 

[a] Tllustration.—Where the an- 
swer admits defendant’s duty as al- 
leged in the complaint in regard to 
constructing and repairing sidewalks, 
but denies the unsafe condition, it 
cannot insist that the federal gov- 
ernment owned the lots, had juris- 
diction over them, and. constructed 
the walk. Denver v. Hickey, 9 Colo. 
INS SSE se SI Or 

[b] Public character of street.— 
Where a petition alleges that the 
obstructed street was within the cor- 
porate limits and the city had ex- 
ercised control over it, and the an- 
swer does not deny its being a public 
street, nor plead any fact in avoid- 
ance of the city’s obligation to keep 
it safe, the pleadings confess it a 
public street and raise no_ issue 
thereon. Denker v. Lowe, 192 Ky. 
660, 2384 Sw 294. 

[ec] ack of funds for improve- 
ments.—An answer by a city, sued 
for damages caused by the overflow 
of insufficient sewers, which does not 
show that the city had used all the 
funds that it might have levied and 
collected to improve sewers, or that 
it could not, with the amount of 
money it was authorized to levy and 
collect, have remedied the existing 
conditions, is not sufficient to pre- 
sent the question of the liability of 
a city which did not have, and could 
not raise, sufficient funds to relieve 


{d] Contributory negligence, — 
Where, in an action for Satan to 
a driver on a defective street, there 
was no plea of contributory negli- 
gence on file at the time the court 
excluded evidence of contributory 
negligence on the part of plaintiff 
in his failure to purchase a con- 
trivance for his horse, and the plea 
of contributory negligence subse- 
quently filed did not raise the point 
of contributory negligence on that 
eee ele exclusion of the evidence 
was not erroneous. Montgo 
Wyche, 169 Ala, 181, 53.8786.) 

Evidence admissible under general 
eee or general denial see infra 

ie 

38. Womach v. St. Josepl 
236, 67 SW 588. hie Seg ee 

- all v. Cadillac, 114 i 
ae 14 Mich. 99, 


40. Generall se Pleading 
cye 674) y e eading ‘[31 
- Ill.—Cole vy. East. St. i 
£47 TAY 234° eee 
Iowa.—Mapes __v. Cherokee, 199 


Iowa 544, 202 NW 258: Armstr 
Ackley, 71 Iowa 76, 32 NW 180° © 
La.—Fauvia v. New Orleans, 20 La 
Ann. 410. ¥ 
Mo.—Fuchs v. St. Louis, 167-M 
620, 67 SW 610, 57 LRA’ 136, ~~ 
Oh.—East Cleveland vy. Wald, 103 
Oe es 133 S 798. 
-—Coburn v. Swanton 
1 Ngee , 95 Vt. 320, 
aj] In Alabama under 
(1907) § 1273, an averment Wate 
fendant municipality was guilty of 
negligence requires proof that some 
officer, agent, or employee of the mu- 
nicipality was negligent while “en- 
gaged in work therefor and while 
penne in the Nae of his duty.” 
ontgomery v. Stephen, 14 
274, 69 S 970. Le 


42. Swenson y. Aurora, 196 Ill. 
A, 83; Cole v, East St. Louis, 147 
Til. A. 234. Compare Greensboro v. 


Robinson, 19 Ga, A. 199, 91 SH 244 
(holding that, under the pleadings 
which were not set out, it was not 
necessary for plaintiff to show by 
the introduction of evidence that he 
had served the statutory notice). 


(oan Chicago vy. Dignan, 14 Ill, A. 
wt Lafayette v. Weaver, 92 Ind. 
45. Montgomery v. Stephens, 14 


Ala, A. 274, 69 S 970. 

46. Logansport v. Newby, 49 Ind. 
A. 674, 98 NE 4; Oakdale v. Sanders, 
156 Ky. 224, 160 SW 952: Bond v. 
Sedalia, (Mo. A.) 194 SW 740. And 
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of an obstruction therein, and the proof shows only 
So where negligent construc- 
tion and negligent maintenance of a sewer are al- 
leged proof of either is sufficient.** 

Ordinarily negligence may 
be charged jointly against several defendants and 
recovery had against those who cel haere to have 
the 
charges negligence by one defendant in one respect, 
and negligence by another in another respect, and 
that the two acts of negligence concurred in pro- 
ducing the injury, it is essential to a recovery that 


a failure to repair.** 
Several defendants.*? 
where 


been negligent.2° But 


the negligence of both be proved.°* 


tiff predicates a right of recovery solely on the 
negligence of a contractor in causing an obstruction 
on the sidewalk, and the municipality’s permission 
of the obstruction, a recovery cannot be had against 
the municipality where plaintiff does not show him- 


see Morrison v. Butte, 65 Mont. 130, 
211 P 208 (a complaint alleging gen- 
eral negligence and violation of ordi- 
nance is sufficient to sustain recov- 
ery based on general negligence 
alone). : 

[a] Tlustration.—In a pedes- 
trian’s action against a city for in- 
juries sustained when a board over 
a coalhole in a sidewalk gave way, 
where the petition alleged that the 
eovering of the hole had become de- 
cayed and loose, it was permissible 
for plaintiff to prove either of the 
defective conditions. Bond v. Se- 
dalia, (Mo. A.) 194 SW 740. 

47. Oakdale v. Sanders, 
352, 159 SW 812. 

48. Logansport v. Newby, 49 Ind. 
A. 674, 98 NE 4. 

49. Joinder of: 

Causes of action generally see Ac- 

tions §§ 188-274. 


155 Ky. 


Defendants see supra § 1989. 
50. Richmond v. Marseilles, 190 
TH VAL e227 -Canton'Co;; ve. seal, 144 


Md. 174, 125 A 63. : 

[a] Wlustration.—Where plaintiff 
in an action for injuries sustained 
on a defective street describes a 
company and the city as joint own- 
ers of the street, he may recover 
against the city alone on evidence 
disproving joint ownership. Canton 
Co. v. Seal, 144 Md. 174, 125 A 63. 


51. Richmond vy. Marseilles supra 
note 50. 

52. Hesselbach v. St. Louis, 179 
Mo. 505, 78 SW 1009. 

53. See Pleading [31 Cyc 680]. 

54, Ala.—Bessemer v. Pope, 212 
Ala. 16, 101 S 648. 

Towa.—Belken v. Iowa Falls, 122 


Iowa 430, 98 NW 296; Harrington vy. 
Hamburg, 85 Iowa 272, 52 NW 201. 

Kan.—Junetion City v. Blades, 1 
Kan. A. 85, 41 P 677. 

Ky.—Elam v. Mt. Sterling, 132 Ky. 
657, 117 SW 250, 20 LRANS 512. 

Md.—Salisbury v. Camden Sewer 
Co., 141 Md. 254, 118 A 662; Cahill 
v. Baltimore, 93 Md. 233, 48 A 705; 
Frostburg v. Dufty, 70 Md. 47, 16 A 
642. 

Mo.—Fuchs v. St. Louis, 167 Mo. 
620, 67 SW 610, 57 LRA 136; Brady 
v. St. Joseph, 167 Mo. A. 423, 151 
Sw 234: Williams v. St. Joseph, 166 
Mo. A. 299, 148 SW 459. 

N. Y¥.—Bedell v. New York, 99 App. 
Div. 128, 90 NYS 936; Kosmak v. 
New York, 53, Hun 329, 6 NYS 453 
[aff 117 N. Y. 361, 22 NE 945]. 

Ss. CG.—Mayrant v. Columbia, 82 
S.C. 

Bremerton, 118 


273, 64 SW 416. 

Wash.—Finn  v. 

Wash osije203, (> Otis) Dunkin giv. 
Hoquiam, 56 Wash. 47, 105 P 149; 
Jones v. Seattle, 51 Wash. 245, 98 P 
743. 

[a] Where the gravamen of plain- 
tiff’s action is the negligence of de- 
fendant in making a fill above a 
sewer, and there is no complaint of 
defect in the sewer itself, it is not 
error to reject evidence offered in 


Pid oe ar = Se 
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amendment.°® 
declaration 


So where plain- 


rebuttal that the sewer was imper- 
fectly constructed, as the evidence of 
its construction was immaterial to 


ne Weiet Smith v. St. Joseph, 42 
oO. . f os 
[b] Evidence held admissible un- 


der ‘pleadings.—Maldosky v. Ger- 
mania Bank, 127 NYS 292; Mayrant 
v. Columbia, 82 S. C. 273, 64 SE 416. 

[c] Evidence held inadmissible 
under pleadings.—An allegation of in- 
juries from falling into a ditch from 
the side, where there is no pretense 
that plaintiff fell from the end of a 
bridge spanning the ditch, testimony 
as to the absence of a railing on 
the bridge is improper. MHarrington 
v. Hamburg, 85 Iowa 272, 52 NW 201. 

Variance see infra § 2008. 

55. Bedell v. New York, 99 App. 
Div. 128, 90 NYS 936. 
§ Bmore ke generally see supra 

56. Caven v. Troy, 15 App. Div. 
163, 44 NYS 244; East Cleveland v. 
Wald, 103 Oh. St. 373, 1383 NE 798. 

57. Richmond v. Hill, 195 Ky. 566, 
242 SW 867 (holding, however, that 
the acts of negligence proved in the 
ease at bar conformed to the negli- 
gence alleged); Crone v. St. Louis Oil 
Co., 176 Mo. A. 344, 158 SW 417. 

58. Cal.—Mora v. Favilla, 186 Cal. 
1995) LOO Esa 

Conn.—Driscoll _ v. 73 
Conn, 743, 47 A 718. 

Fla.—Tallahassee vy. Hawes, 81, Fla, 
123, 87 S 765. 

Ga.—Americus v. Phillips, 13 Ga. 
A. 321, 79 SE 36. 

Tll.— Chicago v. Wieland, 139 Ill. 


Ansonia, 


A, 197; Elgin v. Anderson, 89 Ill. 

ASRb2Te 

Too ee v. Lowell, 3 Allen 
Mich.—Haynes vy. Hillsdale, 113 


Mich. 44, 71 NW 466; Strudgeon v. 
ane Beach, 107 Mich. 496, 65 NW 
Mo.—Birkhimer  v. Sedalia, (A.) 
200 SW 298. 
Nebr.—Omaha v. Houlihan, 72 


Nebr. 326, 100 NW 415. 

N. Y.—Shane v.. National Biscuit 
Co., 102 App. Div. 188, 92 NYS 637 
[aff 186 N. Y. 514.mem, 78 NE 1112 
mem]; Sawyer v. Amsterdam, 10 NY 
St 113, 20 AbbNCas 227. 

Oh.—Toledo vy. Radbone, 23 Oh. 
Cir. Ct.° 268, 

Pa.—Davis yv. Shenandoah Bor- 
ough, 273 Pa, 501, 117 A 207; Sieg+ 
fried v. South Bethlehem Borough, 
27 Pa. Super. 456. 

S. C.—Lancaster vy. Columbia, 104 
mae tee ae 463. 

ex.—San Antonio y. Ashton, iv, 
A.) 185 SW 757, ae 
63 


Wash.—Potter Vv. 
Wash, 267, 115 P 176. 

Wis.—Addy v. Janesville, 75 Wis. 
401, 35 NW 931; Cole v. Black River 
Falls, 57 Wis. 110, 14 NW 906; Luck 
v. Ripon, 54 Wis. 196, 8 NW 815. 

{a] Tllustrations.—(1) Where a 
petition alleged failure of: a city 


Spokane, 


tA aS 5 en 


[§§ 2005-2006 


self entitled to recover against the contractor.®? 

[§ 2006] (3) Evidence Admissible under Plead- 
ings—(a) In General. 
the evidence must be confined to the issues made by 
the pleadings, and matters which are not alleged 
may not lawfully be proved,** unless there is an 
Where a specific defect is described 
in the complaint as the cause of the injury, plaintiff 
as a general rule wili be confined to proof of the 
defect thus pleaded.*® 
negligence are charged, the proof must be confined 
to those specific acts.°* 
admissible may be received if the matters to which 
it relates are expressly or by clear inference em- 
braced within the scope of the pleadings or have 
a tendency to prove or explain the facts alleged, 
even though such matters were not specifically al- 
leged,°* or the issue relating thereto has been with- 


As in other civil actions®? 


So where specific acts of 


But evidence otherwise 


to provide for the conveyance of - | 
ter which flowed into detendane 
store on a change of grade, evidence 
that water overflowing from an in- 
adequate manhole spread over the 
street and sidewalk into plaintiff's 
store was admissible. Americus v 

Phillips, 13 Ga. A. 321, 79 SE 36. 

(2) Where plaintiff alleged that the 
city’s failure to provide for carry- 
ing away rain water on a change of 
grade, which caused it to flow into 
plaintiff's store, and defendant did 
not demur thereto, plaintiff eould 
show that the water entered either 
in front, or in the rear, or upon the 
side, or from all directions. Amer- 
icus v. Phillips, supra. (3) In an 
action for an injury sustained by 
reason of a defective sidewalk, plain- 
tiff may testify that the street lamp 

was not lighted, although it is not 
alleged in her declaration, it being 
proper for consideration on the ques- 
tion of her care and the manner of 
her traveling on the sidewalk and 
also in her going on it. Cullom v 

Justice, 161 Ill. 372, 43 NE 1098 [aff 
59 Ill. A. 304]. (4) Im an action 
for injuries caused by an obstructed 
sidewalk, evidence that the locus was 
in shadow was admissible to ex- 

plain why plaintiff did not see it 

although there was no claim that the 

city was negligent as to lighting, 

Lancaster vy. Columbia, 104 S. G. 228, 


tee oe 
efect causin: injury.— 

General allegations of mea | 
sidewalk will admit proof of details 
of the defect. Joliet v. Johnson, 177 
Ili -1-78, 952 NB 4988 Clayton v 
Brooks, 150 Ill. 97, 37 NE 574 [aft 
3d AT.) AY 62] (where the declara- 
tion in an action for injuries caused 
by a defective sidewalk contains 
averments covering the defect, evi- 
dence of the defective condition of 
the walk may be received). (2) In 
an action for injuries caused by de- 
fects in a board walk, under an aver- 
ment of loose and broken planks, and 
holes in and upon and along’ the 
walk, evidence as to the condition 
of the stringers is admissible, Elgin 
v. Riordan, 21 Ill. A. 600. (3) Where 
the cause of the injury as alleged 
in the statutory notice given to the 
town and also in the complaint was 
a defective railing along a certain 
highway, evidence is admissible to 
show that the surface of the high- 
way was defective, which caused 
plaintiff to stumble and fall against 
the defective railing, and that by rea- 
son thereof he fell over an embdank- 
ment and was injured, since it ap- 
peared that the injury would not 
have happened by reason of the de- 
fective railing except for the défect 
in the highway. Ashborn v. Water- 
bury, 70 Conn. 551, 40 A 458. (4) 


| Where it is alleged that plaintiff was 


injured by_ stepping off an abru 
break or descent in the sitiew otis 
negligently suffered to exist, if the’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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drawn.®? 


: Where plaintiff 
Ordinances. 


plaint alleging service of notice.®® 
Where an ordinanée is offered to 


show negligence or breach of duty on defendant’s 
part, it may be received in evidence, although not 
specially pleaded,®° unless the cause of action is 


based on the ordinance.*+ 


_ Notice of defect. Where the complaint alleges 
that the defendant had notice of the defeet which 
caused the injury, evidence of other defects therein, 
and of injuries to persons other than plaintiff, is 
sometimes admissible for. the purpose of proving 
But where actual notice is 
not alleged, defendant cannot introduce evidence 
to prove that such actual notice had not been 


notice as alleged.®? 


brought to it.%? 
Notice of injury.*4 


existence of such defect is shown 
and negligence is proved, plaintiff 
may also show the condition: of the 
place where the injury happened, and 
that there was ice upon it on which 
plaintiff slipped, although the exist- 
ence of ice is not alleged in the 
complaint. Sawyer. v. Amsterdam, 
10 NYSt 113, 20 AbbNCas 227. (5) 
This course, however, is only per- 
missible where the negligence al- 
leged is shown, and it is otherwise 


where does not appear which of 
the t causes injured plaintiff. 
Sawyer v. Amsterdam, supra. (6) 
Under an allegation of a want of 


repair in a way, it may be proved 
that the way was defective by rea- 
son of a want of a railing to pro- 
tect travelers from going down a 
declivity just outside of the limits 
of the way. Alger v. Lowell, 3 Allen 
(Mass.) 402. (7) Where, in an ac- 
tion for injuries to plaintiff by 
slipping on a skid negligently left 
on a sidewalk by an adjoining prop- 
erty owner, the complaint alleged 
that the skid was maintained so as 
to make it unsafe to pedestrians, and 
that plaintiff received his injuries 
by reason of defendant’s negligently 
maintaining the skid on the side- 
walk. he was entitled to prove the 
manner of its construction, together 
with the fact that it was covered 
with a paste or slippery substance, 
which rendered it more dangerous 
than if the planks had been dry, 
without alleging its actual condition 
at the time. Shane v. National 
Biscuit Co., 102 App. Div. 188, 92 
NYS 6387 [aff 186 N. Y. 514 mém, 78 
NE 1112 mem]. (8) Where it is 
alleged that the entire sidewalk in 
front of certain premises was old 
and out of repair, and no attempt 
is made to point out the specific de- 
fect which eaused the injury, plain- 
tiff will not be confined to evidence 
showing the condition of the walk 
at the particular plaee where the 
accident happened. Strudgeon v. 
Sand Beach, 107 Mich. 496, 65 NW 
616; Campbell _ v. Kalamazoo, 80 
Mich. 655, 45 NW 652. 

[ec] Defects in original construc- 
tion.—Under a complaint alleging 
that a sidewalk was out of repair 
and in a dangerous and dilapidated 
condition, evidence of defects in its 
original construction is admissible. 
Luck vy. Ripon, 52 Wis. 196, 8 NW 
815. 

[d] Creation and maintenance of 
obstruction.—Under a complaint al- 
leging the creation of an obstruc- 
tion “by and under the direction of 
the defendant,” plaintiff may intro- 
duce evidenee to show either that 
such ,obstruction was created by de- 
fendant city and left unguarded, or 
that it Was created by a third per- 
son and left unguarded by the city, 
after notice of its existence. Pet- 
tengill v. Yonkers, 116 N. Y. 558, 22 
NE 1095, 15 AmSR 442. 


Where the declaration does 
not allege that notice of the injury was duly served, 
proof of the service of such notice is inadmissible.®® 
Nor can waiver of notice be proved under a com- 


or its statutory 
defendant.®® 


to a passenger 


fe] That plaintiff's horse was 
gentle may be shown, although not 
alleged. Siegert v. Public Serv. Co., 
208 “Tl; A. 551. 

[f] Contributory negligence.—In 
an action for personal injuries by 
falling on a wet sidewalk, defend- 
ant’s answer that such injuries were 
contributed to, and proximately 
caused by, plaintiff's intoxicated eon- 
dition and his carelessness and neg- 
ligence did not limit plaintiff's con- 
tribution to the accident to proof of 
a state of intoxication, but covered 
want of care in any other particular. 
Mora v. Favilla, 186 Cal. 199, 199 P17. 

{[g] Nature of injury sustained.— 
An allegation that ‘the arm and leg 
of the plaintiff were... greatly 
hurt, cut, sprained, bruised, wounded, 
and injured. ..and [that he 
was] so injured in his said arm 
and leg so as to permanently in- 
jure and cripple him for life” is suffi- 
eiently specific to warrant the admis- 
sion of evidence that his arm was 
broken by the accident. Thompson 
v. Quincy, 83 Mich. 173, 174, 47 NW 
114, 10 LRA 734. 

59. Dow vy. Nora Springs, 
NW 897. 

[a] Tllustration—In a traveler’s 
action against a municipality for in- 
juries when her horse was frightened 
by rock piled on a narrow grade, 
although the issue of negligence 
based on the width of the grade had 
been withdrawn, evidence as to the 
width was admissible. Dow v: Nora 
Springs, (lowa) 160 NW 897. 


(lowa) 


60. Ex p. Whaley, 188 Ala. 381, 
66 S 145 [rev 10 Ala. A. 569, 65 S 
691]; Martin v. Shea, 182 Cal. 130, 


187 P 23; Robbins vy. Hercules Gaso- 
line GCo., (Cal. A.) 251 P 697; Scharpf 
ve WWnion VOils (Cons 9 Call Ay L005 
124 P 864; Berry v. Urban Water 
Supply Co., 163 App. Div. 21, 148 
NYS 67; Jackson v. Grand Forks, 24 
Be D. 601, 140 NW 718, 45 LRANS 
75. : 

Admissibility of ordinances and 
resolutions generally see infra § 2016. 

61. Bailey v. Kansas City, 189 Mo. 
503, 514, 87 SW 1182; McKee v. 
Peters, 142 Mo. A, 286, 126 SW 255. 

“Tf a cause of action is based di- 
rectly on a violation of a duty im- 
posed alone by a municipal ordinance, 
the pleading should set forth the 
specific ordinance in hand because 
courts will not take judicial notice 
Of site CSISTONCE ee Utne itn an 
ordinance of a city is used as.a 
mere matter of evidence, no good rea- 
son is perceived why it should be 
pleaded; for to plead evidential facts 
is bad, and, on principle, the rule 
applies to ordinances,” Bailey v. 
Kansas City, supra, 


62. Strudgeon v. Sand Beach, 107 
Mich. 496, 65 NW 616; Belton v. 
niece tye (lem Ol VareAs cork SWVI Sol. 


Admissibility of evidence of no- 
tice of defect generally see infra 
§§ 2025-2029. 


pleads a second notice of injury, given within the 
statutory period, he thereby abandons the first, and 
evidence relating to the first notice is inadmissible.** 

[§ 2007] (b) General Issue.** 


The general issue 
equivalent is usually sufficient for 


But matters of justification, avoid- 
ance, or excuse must be specially pleaded.’° 
general denial or plea of the general issue puts 
plaintiff to proof of all his material allegations, 
deniable by plea in bar.™ 
puts in issue the negligence that caused the in- 
jury, and permits defendant to show that it arose 
from some other cause,7? or any other fact nega- 
tiving its negligence.7* 


A 


A general denial also 


So in an action for injury 
in a collision between the vehicle 


in which he was riding and an obstruction in the 
street, evidence that the injury was proximately 
due to the recklessness of the driver of such ve- 


Necessity and sufficiency of notice 
of defect see supra §§ 1819-1832. 

63. Junction City v. Blades, 1 
oan Ae Obs eel Ol iis , 

64. Admissibility of evidence of 
notice of injury generally see infra 

Necessity and sufficiency of notice 
ef injury see supra §§ 1956-1984. 

65. Nicastro vy. Chicago, 175 Ill. 
A. 634. 

Variance between notice and plead- 
ing or proof see infra §§ 2009, 2010. 

66. Merwin v. Utica, 172 App. Div. 
ot, 158 NYS 257. : 

67. Foxwell v. Sullivan, 34 R. I. 
538, 84 A 1092. 

68. Ashe tad eae? see Pleading [31 

AN 

Young v. Kansas City, 27 Mo. 


Fitzgerald v. Sharon, 143 Iowa 
730, 121 NW 523° Kobs v. Minne- 
apolis, 22 Minn. 159; Bradt v. Albany, 
jan CN. Yas. 

[a] Lack of funds for repairs.— 
Netzer v. Crookston City, 59 Minn. 
244, 61 NW 21. 

[b] Defenses by abutting owners. 
—An abutting owner who sues for 
injuries eaused by a coalhole in front 
of his premises cannot avail him- 
self of a permit from the munici- 
pality as a defense where it is not 
pleaded. Irvine v. Wood, 51 N. Y. 
224, 10 AmR 603 [aff 27 N. Y. Super. 
138]; Clifford v. Dam, 44 N. Y. Super. 
SOMagt oa Newey Oe |e hi 

{c] Ultra vires acts.—A munici- 
pal corporation, sued for the creation 
and maintenance of a nuisance, can- 
not defend on the ground that the 
acts complained of were ultra vires, 
where it does not plead such a de- 
fense. Fitzgerald v. Sharon, 148 
Iowa 730, 121 NW 523. 

71. Eron v. Stevens Point, 85 Wis, 
379, 55 NW 410. 

72. Huntsville v. Phillips, 191 Ala. 
2, 67 S 664; Young v. Kansas City, 
27 Mo. A. 101. 

73. Valparaiso v. Spaeth, 166 Ind. 
14, 76 NE 514, 8 AnnCas 1021; Bast 
Cleveland v. Wald, 103 Oh. St. 373, 
133 NE 798; Shier v. Gillett, 186 
' Wis. 392, 202 NW 806. 

[a] ITllustrations.—(1) In an ac- 
tion against a village for injury to 
a horse, caused by the defective con- 
dition of the highway, defendant 
could prove, under a general denial, 
that the county was liable for the 
maintenance of the highway. Shier 
v. Gillett, 186 Wis. 392, 202 NW 806. 
(2) In an action for an injury from 
a defective plank walk upon an al- 
leged street, the city may show under 
a plea of not guilty that it had 
never accepted the street nor be- 
come responsible for its repair. Nel- 
lums v. Nashville, 106 Tenn, 222, 61 
Sw 88. ‘ 

[b] Injury caused by unprece- 
dented flood.—Valparaiso v. Spaeth, 
aaa Ind. 14, 76 NE 514, 8 AnnCas 
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hicle may be shown under a general issue.’* 
wise the defense that plaintiff was injured while 
illegally traveling on Sunday may be shown under 
A defense that the municipal- 
ity is not liable for the negligent acts of an em- 
ployee in the discharge of governmental functions 
need not be pleaded in order to be available.7° But 
a general denial does not deny the corporate char- 
acter of defendant,’’ nor does a plea of the general 
issue admit the existence of the street where the 
injury is alleged to have oceurred-and its control 


a general denial." 


by defendant municipality.”® 
Contributory negligence. 


missible under the general issue.*° 


74. Huntsville v. Phillips, 191 Ala. 
524, 67 S 664, 

Contributory negligence see infra 
text and note 79. 


75. Jones v. Andover, 10 Allen 
(Mass.) 18. 

76. Wilcox  v. Rochester, 190 
N. Y¥. 137, 82° NE 1119, 17 LRANS 


741, 138 AnnCas 759. 

77. Bedford v. Woody, 23 Ind. A. 
231, 53 NE 838. 

78. Campion y. Decatur, 151 Ill. 
Apel ody 

. New Albany v. McCulloch, 127 

Ind. 500, 26 NE 1074; Fernbach v. 
Waterloo, 76 Iowa 598, 41 NW 370. 


80. Henderson vy. Sizemore, 104 
SIW 1422) 08)" Kyl), 1134s" Young Srv. 
Kansas City, 27 Mo. A. 101; South 


Omaha vy. Cunningham, 31 Nebr. 316, 
47 NW 930 (intoxication); Cushing 
v. Bowdlear, 74 Okl. 138, 177 P 561. 


81. Il1—Condon v. Chicago, 249 
Tll. 596, 94 NE 976 (sufficiency of 
notice). 


Me.—Low v. Windham, 75 Me. 1138. 

Mich.—Clark v. Davison, 118 Mich. 
420, 76 NW 971. 

Vt.—Matthie vy. Barton, 40 Vt. 286. 


Wis.—Eron y. Stevens Point, 85 
Wis. 379, 55 NW 410. 
82. Gellenbeck vy. Mobridge, 40 


S. D. 157, 166 NW 6381 (the statute 
is in the nature of a statute of 
limitations, and want of notice can- 
not be raised by a general denial); 
Sullivan v. Magog, 18 Que. Super. 107 
(want of notice). 

[a] In New York (1) it has been 
held that a complaint not alleging 
the giving of notice of intention to 
sue is properly dismissed, although 
the answer does not allege the non- 
giving of the notice. Krall v. New 
York, 44 App. Div. 259, 60 NYS 661. 
(2) On the other hand it has been 
held that, where an allegation in 
the complaint, in due form, that .a 
notice was filed with the corpora- 
tion counsel on a specified date, of 
plaintiff's intention to sue upon the 
cause of action, giving the time and 
place at which the injuries were re- 
ceived, is not denied by the answer, 
the sufficiency of the notice thus filed 
cannot be challenged at the trial. 
McHugh v. New York, 31 App, Div. 
299, 52 NYS 623. 


83. Generally sce Pleading [31 
Cyc 700]. 
84. Ala.—Birmingham vy. Tayloe, 


105 Ala. 170, 16 S 576. 
D 


C.—District of Columbia vy. 


Donaldson, 38 App. 259. 
Kan.—Martin v. Columbus, 93 Kan. 
79, 143 P 421. 

Md.—Baltimore v. Stalfort, 123 
Md. 269, 91 A 476. 

Mo.—Best v. St. Joseph, 179 Mo. 
A305 LOO AS Ware kits 

N. Y.—Bonny v. New York, 156 
App. Div. 287, 141 NYS 8. 

R,. I.—Horton v,.Cray, 133 A 811, 

Wash.—Hoyt v. Independent As- 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In some jurisdictions 
plaintiff’s contributory negligence is put in issue 
by a general denial, so as to admit evidence thereof 
in defense ;7° but in other jurisdictions contributory 
negligence is an affirmative defense which must be 
specially pleaded, and evidence thereof is not ad- 


Gi ee wee ee 


MUNICIPAL CORPORATIONS 


Like- 


a recovery. 


phalt Pav. Co., 52 Wash. 672, 101 P 
367. 

And ‘see cases infra notes 85-88. 

[a] Proot held to conform to 
pleadings.—(1) In a husband’s ac- 
tion for injury to wife, received by 
her when a billboard blew over and 
fell upon her, under allegation that 
plaintiff's wife’s “entire body was 
bruised, sprained, and injured,” an 
injury to her back cannot be said 
to be outside the pleadings. Van 
De Vere v. Kansas City, (Mo. A.) 
196 SW 785. (2) Other instances 
of conformity of pleadings and proof. 
Dinsmore v. St. Louis, 192 Mo. 255, 
91 SW 95; Collier v. Shelbyville, (Mo. 
A.) 219 ‘SW. 7133) ‘Cowgill. “v. * St. 
Joseph, 180 Mo,’ A. 327, 167 SW 1157; 
Best v. St. Joseph, 179 Mo. A. 330, 
166 SW 817; Price 'v.. Maryville, 174 
Mo. A. 698, 161 SW 295; Pullen v. 
Butte, 45 Mont. 46, 121 P 878; Hoyt 
v. Independent Asphalt Pav. Co., 52 
Wash. 672, 101 P 367. 

85. Ala.—Birmingham y. Tayloe, 
105 Ala. 170, 16 S 576. 
D. C.—District of 
Donaldson, 38 App. 259. 
Ill.—Karczenska v. 
Ill. 488, 88 NE 188; 

cago, Lil Eile 406; 
Ind.—Nappanee v. Ruckman, 7 Ind. 
A, 361, 34 NE 609. 


Columbia v. 


Chicago, 239 
Ayers v. Chi- 


Md.—Baltimore v. Stalfort, 123 
Md. 269, 91 A 476. 
Mass.—Lund v. Tyngsboro, 11 


Cush. 568, 59 AmD 159. 

Mich.—Gibbs v. Dayton, 166 Mich. 
263, 131 NW 544. S 

Minn.—Rich v. Minneapolis, 40 
Minn. 82, 41 NW 455. 

N. H.—Edgerly  v. 59 
Noo. 78) 

N. Y.—Bonny v. New York, 156 
App. Div. 287; 141 NYS 8; Smith v. 
Auburn, 88 App. Div, 396, 84 NYS 725. 

R. I.—Horton v. Cray, 133 A 811. 

Wis.—Gagan vy. Janesville, 106 Wis. 
662, 82 NW 558. 

[a] Variances: held material.— 
(1) Between an allegation that a city 
wrongfully and negligently put or 
allowed to be put on a sidewalk a 
certain box, and proof that it failed 
to put up a notice or guard around 
the obstruction, and failed to remove 
it or have it removed. Birmingham 
vy. Tayloe, 105° Ala’ 170, £6 'S'*576; 
(2) Between an allegation of negli- 
gence in leaving uncovered a dan- 
gerous pit on the premises in de- 
fendant’s possession adjoining a pub- 
lic highway, and evidence that de- 
fendant was possessed of the high- 
way but not of the adjoining prem- 
ises. Ayers v. Chicago, 111 Ill. 406. 
(8) Between an allegation confining 
plaintiff's cause of action to injuries 
received from falling into an excava- 
tion, and evidence that the improve- 
ment had been completed and that 
plaintiff had fallen down a flight of 
steps in the sidewalk. Kane v. Joliet, 


Concord, 


Nama ia it reel Song i 


\ 


Notice or statement of claim. A general denial 
or plea of the general issue has been held sufficient 
to put in issue the filing of a notice or statement 
of claim in the time and manner preseribed,*! but 
in some jurisdictions the want or insufficiency of 
such notice must be specially pleaded.** 

[§ 2008] (4) Variance**—(a) In General. 
proof must correspond to and support the plead- 
ings and issues,’ and any material variance be- 
tween the pleading and the proof,*® as in describing 
the place of the defect or accident,®* is fatal to . 
So if the declaration alleges mis- 
feasance and plaintiff proves nonfeasance, the vari- 
ance is fatal and plaintiff may be nonsuited.** And 
an averment that defendant willfully obstructed a 
sidewalk is not sustained by mere proof of negli- 
gence in failing to remove the obstruction or to 
put up notices or barriers around it.%® 

Immaterial variance. 


The 


Substantial correspondence 


103 Tll. A. 195. (4) Between an al- 
legation that the injuries were caused 
by a portion of the sidewalk being 
out of repair so that large and deep 
holes were in the sidewalk, and proof 
that two planks were removed from 
the sidewalk. Bloomington v. Good- 
rich, 88 [Il]. 558. (5) Between a 
declaration demanding damages from 
a city for negligently repaving an 
open gutter removed for the con- 
S.ruction of a sewer, and evidence 
that the gutter was repavedjat the 
completion of the construction of a 
sewer sixteen months before the time 
of the injury complained of, but not 
showing the existence of the cracks 
in the gutter at any time before 
the injury or that they were due 
to negligent repaving. Baltimore v. 
Stalfort, 123 Md. 269, 91 A 476. (6) 
Between a declaration of damages 
from a defective highway, and proof 
of negligent acts of the city’s fire- 
men in the highway. Edgerly v- 
Concord, 59 N. H. 78. (7) Between 
an allegation of negligence in per- 
mitting an excavation to remain in 
a street without guards or a light, 
and proof of negligence in failing 
to erect a guard between the line 
of the street and an excavation on 
an adjoining: lot. Caven v. Troy, 
15 App. Div. 1638, 44 NYS 244, -(8) 
Other instances of material vari- 
ances. Perry v. Barnett, 65 Ind. 522: 
Lund vy. Tyngsboro, 11 Cush. (Mass.) 
568, 59 AmD 159; Gibbs v. Dayton, 
166 Mich. 263, 181 NW 544; Woolsey 
v. Ellenville, 69 Hun 489, 23 NYS 
410; Horton v, Cray, (R. I.) 133 A 811. 

86. District of Columbia y. Don- 
aldson, 38 App. (D. C.) 259; Carlin 
v. Chicago, 262 Ill. 564, 104_NE 905, 
AnnCas1915B ‘213 [rev 177 Tl A. 
89]; Presky v. Degnon-McLean Con- 
tracting Co., 125 App. Div. 381, 109 
NYS 883. 

{a] MH lustrations.—(1) Where, in 
a personal injury action against a 
municipality, the declaration charges 
that the injury to plaintiff was 
caused by a defect in the sidewalk, 
while the evidence shows that the 
defect was not in the sidewalk, but 
on a path leading from it across a 
parking, and temporarily used by 
the public during a period of snow 
and ice, to avoid passing over the 
place described’ in the declaration, 
the variance is fatal. District of Co- 
lumbia v. Donaldson, 88 App. (D. C.) 
259. (2) Where plaintiff alleged an 
injury by the subsidence of the earth 
on a Sidewalk into the roadway, but 
the proof showed that the accident 
was outside the street line and on 
private premises, there was a fatal 
variance. Bonny v. New York, 156 
App. Div. 287, 141 NYS 8. 
ne Flanagan vy, Wilmington, 9 Del. 

88. Birmingham y, 105 


Tayl 
Ala, 170, 16 S 576. rca 


.* 


ae ee 


§ 2008] 


of proof to allegation is sufficient, 
ances,®® as in alleging the time®® or place®! of the 
accident, are immaterial where there is no claim 
of surprise or that the opposite party was misled.*” 
So where the action is based on the negligence of 
defendant in allowing a public street or way to 
become defective, and such negligence forms the 
gist: of the action, a slight variance between the 


89. Colo.—Cripple Creek v. Love- 
less, 70 Colo. 482, 483, 202 P 705 
[eit Cyc]; Denver v. Baldasari, 15 
Goto." A. VST, 61 -P 190. 

D. C.—Young v. District of Colum- 
bis .10 .D.. G. 137; District of Co- 
lumbia v. Haller, 4 App. 405. 

Ill.—Cicero y. Bartelme, ; 
ZOOe TaN, £39. Lagi tae ED 2 AL 81s 
Aurora v. Reed, 57 Ill. 29, 11 AmR 
1; Richmond y. Marseilles, 190 Ill. 
A, 227; Linnberg v. Rock Island, 157 
Til. A. 527; Karezenska v. Chicago, 
144 Till, A. 516 [aff 239 Ill. 4838, 88 
NE 188]; Springfield v. Purdey, 61 
Til. A. 114; Springfield v. Rosen- 
meyer, 52 Ill. A, 301; Bloomington v. 
Murnin, 36 Ill. A. 647; Rockford v. 
dioltlenbeck, 34 Ill. A. 40; Chicago v. 
Chase, 33 Til. A. 551. 

Ind.—Nappanee vy. Ruckman, 7 Ind. 
A. 361, 34 NE 609. 

Towa.—Rea v. Sioux City, 127 Iowa 
615, 103 NW 949. 

Ky.—Bosler Hotel Co. v. Speed, 167 
Ky. 800, 181 SW 645; Frankfort v: 
Buttimer, 146 Ky. 815, 143 SW 410. 

Mass.—Goldthwait v. Hast Bridge- 
water, 5 Gray 61. 

Mich.—Wadkins_v. Albion, 201 
Mich. 130, 166 NW 982; Johnson v. 
Marquette, 154 Mich. 50, 117 NW 
658; Hpelett v. Sault Ste. Marie, 144 
Mich. 392, 108 NW 360. 

Mo.—Woodson v. Metropolitan St. 
R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 931, 20 AnnCas 1039; Rob- 
erts v. Piedmont, 166 Mo. A. 1, 148 
SW 119; Sneed v. Salisbury, 94 Mo. 
A, 426, 68 SW 369. 

Nebr.—South Omaha v. Taylor, 4 


Nebr. (Unoff.) 757, 96 NW. 209. 
N. Y.—Dobson y. Oneida, 106 App. 
Div. 377, 94 NYS 958; Magee v. 


Brooklyn, 18 App. Diy. 22, 45 NYS 
473; Krieger v. Lemole, 123 Misc. 
140, 204 NYS 211. 

Oh.—Cavey v. Cincinnati, 12 Oh. Cir. 
Ct. N. S. 285, 32 Oh. Cir. Ct. 397 [aff 85 
Oh. St. 450 mem, 98 NE 1121 mem]. 


Pa.—Tripp v. Renovo, 75 Pa. 
Super. 417. 
Tenn.—WNiblett v. Nashville, 12 


Heisk. 684, 27 AmR 1755. 

Wash.—McClammy vy. Spokane, 36 
Wash. 339, 78 P 912. 

Wis.—Duncan v. Grand Rapids, 121 
Wis. 626, 99 NW 317. 

[a] VWariances held immaterial.— 
(1) Between an allegation that planks 
were broken and unfastened, and 
proof that some of the planks were 
unfastened, although there was no 
proof of any planks being broken. 
Joliet v.- Johnson, 177 Ill. 178, 52 
NE 498 [aff 71 Ill. A. 423]. (2) Be- 
tween an allegation that planks in a 
sidewalk were broken and not fast- 
ened to the stringers, and evidence 
that they were loose and_= not 
fastened to the _ stringers. Rock 
Island v. Cuinely, 126 Ill. 408, 18 NE 
Woo spatt .26- INA, Li. (3). Be- 
tween averments that the planks in 
a walk were broken, warped, loose, 
uneven, and removed, and proof that 
plaintiff stepped into a hole in the 
walk. Chicago v. Chase, -33 Iil. <A. 
551. (4) Between an averment that 
there was in the highway “a ditch 
or uncovered drain running across 
the same,” and evidence that there 
was a water bar about six inches 
across the highway with a deep rut 
or “cradle hole” above it. Goldthwait 
v. Bast Bridgewater, 5 Gray (Mass.) 
61. (5) Between an allegation that 
at the place where the injury oc- 
eurred the boards on the sidewalk 
were taken up for a space of from 
twenty to thirty feet, and evidence 
that the defect in the walk was but 
from two to four feet wide. South 
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and slight vari- 


Omaha v. Taylor, 4 Nebr. (Unoff.) 
757, 96 NW _ 209. (6) Between an 
allegation of a permit to repair a 
sidewalk and trapdoor, and evidence 
of a permit to construct a brick walk 


at the same place. McClammy’ v. 
Spokane, 36 Wash. 339, 78 P 912. 
(7) Other instances of immaterial 


variances. Chicago v. Seben, 165 III. 
871, 46 NE.244, 56 AmSR 245; Weber 
v. Chicago, 201 Ill. Ag 564; Nichols 
v. Collinsville, 165 Ill. A..457; Spring- 
field v. Rosenmeyer, 52 Ill. A. 301; 
Bloomington v. Woodworth, 40 Ind. 
A. 3738, 81 NE 611; Barnes v. New- 
ton, 46 Iowa 567; Richmond v. Hill, 
195 Ky. 566, 242 SW 867; Frankfort 
v. Buttimer, 146 Ky. 815, 143 SW 
410; Holt v. Penobscot, 56 Me. 15, 
96 AmD 429; Johnson y. Marquette, 
154. Mich. 50, 117 NW 658; Epelett 
v. Sault Ste. Marie, 144 Mich. 392, 
108 NW _ 360;: Orser v. New York, 
127 App. Div. 335, 111 NYS 670 [rev 
193" IN. UY. "537, 86 “NEI 523]. Cripp 
v. Renovo, 75 Pa. Super. 417; Ponti 
vy. Philadelphia, 63 Pa. Super. 428; 
Lynch v. Winton Borough, 54 Pa, 
Super. 93; Hoyt v. Independent As- 
phalt Pay. Co., 52 Wash. 672, 101 P 
367; Matthews v. Baraboo, 39 Wis. 674. 

90. Rockford vy. Hollenbeck, 34 Ill, 
A. 40; Herman y. Josephsohn, 188 
App. Div. 163, 176 NYS 561. 

[a] MTllustrations.—(1) There is 
not material variance between aver- 
ments of an injury received just as 
plaintiff was about to step upon a 
sidewalk,.and proof of an injury suf- 


fered after he had got upon the 
walk. Rockford y. Hollenbeck, 34 
Tll. A. 40. (2) Although the com- 


plaint alleged that plaintiff broke 
through a grating in the sidewalk 
and suffered injuries at the time of 
entering defendant’s tenement house, 
and the evidence showed that the ac- 
cident occurred on leaving, the 
variance, which was not made the 
ground of objection at trial, was im- 
material. Herman y. Josephsohn, 188 
App. Div. 163, 176 NYS 561. 

91. Colo.—Cripple Creek v. Love- 
less. 70 Colo. 482, 202 P 705. 

Tll.— Karezenska v. Chicago, 144 Il]. 
A. 516 [aff 239 Ill. 483, 88 NE 188]. 

Mich.—Williams v. Lansing, 152 
Mich. 169, 115 NW 961. 

Mo.—Woodson vy. Metropolitan St. 
R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 931, 20 AnnCas 1039. 

Oh.—Cavey v. Cincinnati, 12 Oh. 
Cle wu Powe eso, oo Oh. CirorOr 
397 [aff 85 Oh. St. 450 mem, 98 NE 
1121 mem]. 

Tenn.—wNiblett v. Nashville, 12 
Heisk. 684, 27 AmR 755. 

[a] Illustrations.—(1) Where the 
complaint in an action for injuries 
from a defective sidewalk described 
the place of injury as “On the north- 
erly side of Hast Carr Avenue, be- 
tween First and Second Streets, and 
at or near 127 East Carr Avenue,” 
and proof corresponded with the al- 
legation exactly except as to the 
house number, the variance is im- 


material. Cripple Creek v. Loveless, 
70 Colon 482; °°483,5202 P 705. . ~¢2) 
There is no material variance be- 


tween an allegation that an excava- 
tion was “in and on” an alley and 
proof that it was adjacent to the 
alley. Niblett v. Nashville, 12 Heisk. 
(Tenn.) 684, 27 AmR 755. (38) Where 
a petition alleged that plaintiff's de- 
cedent was killed by an obstruction 
on the sidewalk on the west side 
of C Street in defendant city, and 
that the sidewalk was in a danger- 
ous condition by reason of such ob- 
struction, and had been so for a 
long time, and the proof showed that 


“Obs sin (Cte N.S. 285; 
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pleadings and the proof as to the precise manner 
in which the accident happened, and the attending 
circumstances, is Immaterial.®* 

Proof of part of matters alleged. There is no 
variance where the proofs sustain a portion of the 
allegations of the pleading, provided such portion 
is sufficient to constitute a cause of action.®* 

Notice of defect. Where the complaint charges 


the obstruction was on the parkway 
between the paved walk and the 
curb, and not elsewhere, there was 
no fatal variance, since the word 
“sidewalk,” in general, means that 
part of the street intended for pe- 
destrians, aad includes all the space 
between the building line and the 
curb. Woodson y. Metropolitan St. 
R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 9381, 20 AnnCas 1039. (4) 
Other instances of immaterial vari- 
ance as to place. Karezenska v. Chi- 
cago, 289 Ill. 483, 88 NE 188; Wil- 
liams vy. Lansing, 152 Mich. 169, 115 
NW 961; Cincinnati, 12 
: ; % pe 32 @ ln wear. 
. 897 [aff 85 Oh, St. 450 mem, 98 
NE 1121 mem]. A 
92. District of Columbia v. White, 
Stokes v. Sac 


NUTS w64al, S22 On Cie Crap lage 
Worth v. Nelson, (Tex. Civ. A.) 220 
SW 123. 4 

93. D. C.—District of Columbia v. 
Haller, 4 App. 405. . 

Ill.—Springfield v. Purdey, 61 Ill. 
A. 114. , 

Mass.—Goldthwait v. East Bridge- 
water, 5 Gray 61. 

Mo.—Kuhn v. St. Joseph, (A.) 234 
SW 353: Roberts v. Piedmont, 166 Mo. 
A. 1, 148 SW 119. 

N. Y.—Krieger v. 123 
Mise. 140, 204 NYS 211. 

[a] Illustrations.—(1) Where the 
action is based on the negligence of 
the city in allowing a sidewalk to 
remain defective, proof that plain- 


Lemole, 


tiff “stepped” into a hole in the side- . 


walk does not constitute a variance 
from an averment that he “slipped” 


into it. District of Columbia v. 
Haller, 4 App. (D. C.) 405. (2) 
There is no material variance be- 


tween averments that the injury was 
caused by reason of plaintiff stepping 
on a loose and unfastened plank in 
the sidewalk, and stumbling and 
falling, and proof that plaintiff and 
another person were walking on the 
sidewalk, that the latter stepped on 
the end of a loose plank just as 
plaintiff was about to step upon it, 
and that plaintiff tripped and fell. 
Springfield v. Purdey, 61 Ill. A. 114. 
(3) There is no variance between an 
averment that plaintiff's horse, by 
reason of the narrowness of the high- 
way and the want of a sufficient rail- 


ing, was precipitated off the steep 
side of a highway into a pond 
among certain timbers, and _ the 


shoulder of the horse was so broken 
that it became necessary to kill him, 
and proof that the horse, by the 
insufficiency and giving way of the 
railing, struck his shoulder against 
the stone post on which the railing 
rested, and so broke his shoulder be- 
fore falling into the pond. Gold- 
thwait v. Hast Bridgewater, 5 Gray 
(Mass.) 61. (4) Testimony that a 
coalhole cover swung open under 
plaintiff's foot held not a variance 
from the allegation of the complaint 
that plaintiff tripped and fell over 
the cover, but was merely a change 
in detail as to the happening of the 
accident, especially as the bill of 
particulars stated that the accident 
resulted from the defective and un- 


fastened condition of the cover. 
Krieger v. Lemole, 123 Misc. 140, 
204 NYS 211. = 

94. Oakdale v. Sanders, 155 Ky. 


352, 159 SW 812 [reh den 156 Ky. 
224, 160 SW 952]. 

Matters to be proved see supra 
§ 2005.. 
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that defendant had notice of the defect, but does 
not state whether such notice was actual or con- 
structive, proof of either is sufficient to sustain 
And it has also been held that 
evidence of constructive notice is sufficient to sup- 
port an allegation of actual notice.®® 
hand it has been held that, under the strict rules 
of pleading, an allegation of notice will not support 
Hvidence of waiver 
of notice is inadmissible under a declaration alleg- 


the allegation.% 


proof of constructive notice.%” 


ing performance.°®® 


Mode of objection to, and waiver of, variance. 
An objection on the ground of variance should 
ordinarily be taken before the submission of the 
case to the jury, and cannot be raised after verdict.®® 
So where no objection to a variance is madesat 
the trial, it cannot avail defendant on his motion 
for a new trial, since an amendment to the decla- 
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ance.? 


On the other 


[§§ 2008-2009 


Where defendant fails to take advantage of a rem- 
edy provided by statute for a misleading variance 
between the pleading and proof, he waives the vari- 


[§ 2009] (b) Notice of Claim and Pleading or 
Proof:—aa. In General. The notice or presentation 
of claim; usually required to be given as a condi- 
tion precedent to an action,* must be substantially 
followed by plaintiff in his pleading and proof,® and 
a material variance therefrom,® as in the description 


of the defect which caused the injury,’ or in stating 


notice or claim 


ration can be allowed to conform to the evidence. 


95. La Salle v. Porterfield, 138 I. 
114, 27 NE 937; Indianapolis v. Tan- 
sel, 157 Ind. 463, 62 NE 35; Indiana- 
polis v. Mitchell, 27 Ind. A. 589, 61 
NE 947; Pace v. Webster City, 138 
Iowa 107, 115 NW 888; Hunt v. Du- 
buque, 96 Iowa 314, 65 NW 319; 
Dinsmore y. St. Louis, 192 Mo. 255, 
91 SW 95. 

96. Maki v. Cloquet, 116 Minn. 17, 
133 NW 80. 

97. Schneider v. Cincinnati, 4 Oh 
NPNS 57. 

98. Hunter v. Durand, 137 Mich. 
53, 100 NW 191. 

99. Crouse v. Barber Asphalt Pav. 
Co., 162 Ill. A. ‘271; Lund v. Tyngs- 
wero 11 Cush. (Mass.) 568, 59 AmD 

1. Cowan v. Bucksport, 98 Me. 
305, 56 A» 901. 

2. Covington v. Miles, 82 SW 281, 
26 KyL 609. 

3. Cross references: 
_ Admissions in answer 

§ 2002. 

Amendments as to notice see supra 

§ 2003 


see supra 


Evidence admissible under: 
General issue see supra § 2007. 
Pleadings generally see supra § 
Matters to be proved see supra § 
2005. 
4 See supra §§ 1956-1984. 
5. Ala.—Bessemer v. Pope, 212 
Ala. 16, 101 S 648; Bland v. Mobile, 


142 Ala. 142, 37 S 843. 
Colo.—Denver v. Barron, 6 Colo. 
AL 2.239) P 989. 
Ga.—Harrison Co. v. Atlanta, 26 


Ga. A. 727, 107 SE 83. 

Mass.—Naze v. Hudson, 250 Mass. 
368, 145 NE 468. 

Mich.—Lyle v. Detroit, 157 Mich. 
438, 122 NW 108. 

Minn.—Piscor v. Hibbing, 211 NW 
952. 

N. Y.—Weisman v. New York, 219 
N. Y. 178, 114 NE 70, AnnCas1918E 
1023; Learned v. New York, 21 Misc. 
601, 48 NYS 142. 

Tex.—English vy. Ft. Worth, (Civ. 
IRD SPATS abi 

Wash.—Neely v. Seattle, 109 Wash, 
266, 186 P 880. 

Wis.—Weber v. Greenfield, 74 Wis. 
234, 42 NW 101. 

And see cases infra this section. 

[a] Variance not shown.—Piscor 
v. Hibbing, (Minn.) 211 NW 952; 
Wilson v. St. Joseph, 139 Mo. A. 557, 
123 SW 504; Comstock v. Schuyler- 
ville, 139 App. Div. 378, 124 NYS 92; 
Bell v. Spokane, 30 Wash. 508, 71 P 
31; Van Frachen v. Ft. Howard, 88 
Wis. 570, 60 NW 1062. 

6. Brannon y. Birmingham, 177 
Ala. 419, 59 S 63; Shallow v. Salem, 
136 Mass, 136; McDougall v. Bos- 
ton, 134 Mass. 149; Kandelin v. Ely, 
110 Minn. 55, 124 NW 449; McCarroll 
v. Spokane, 34 Wash. 344, 75 P 973. 

Nature, extent, and items of dam- 


age see infra § 2010. 

7. McDougall v. Boston, 134 Mass. 
149; Kandelin v. Ely, 110 Minn, 55, 
124 NW 449; Walters v. Seattle, 
97 Wash. 657, 167 P 124; Benson 
teens 101 Wis. 312, 77 NW 
161. 

[a] MIllustration.—A notice that 
plaintiff was injured by a grating is 
not sustained by proof that she was 
injured by slipping on ice and ‘falling 
on the grating. McDougall v. Bos- 
ton, 134 Mass. 149. 

Sufficiency of description in notice 
see supra § 1967. 

8. Ill.—Ouimette v. Chicago, 148 
ie A. 505 [aff 242 Ill. 501, 90 NE 
300]. 

Kan.—McHenry v. Kansas City, 101 
Kan. 180, 165 P 664. 

Mo.—Anthony v. St. Joseph, 152 
Mo. A. 180, 183. SW_ 371. 

Mont.—Berry v. Helena, 56 Mont. 
122, vee py 

N. Y.—Weisman v. New York, 219 
N. Y. 178, 114 NE 70, AnnCas1918E 
1023. 

R. I.—Taylor v. Peck, 29 -R. I. 
481, 72 A 645. 

[a] Variances as to time held fa- 
tal.—(1) Five days. Ouimette  v. 
Chicago, 148 Ill. A. 505 [aff 242 Ill. 
501, 90 NE 300]. (2) Seven days. 
McHenry v. Kansas City, 101 Kan. 
180, 165 P 664. (3) Two days. Berry 
v. Helena, 56 Mont, 122, 182 P 117. 
(4) One day. Anthony vy. St. Joseph, 
152 Mo. A. 180, 1383 SW 371; Taylor 
v. Peck, 29 R. I. 481, 72 A 645. 

Sufficiency of description in notice 
see supra § 1965. ; 

9. Brannon vy. Birmingham, 177 
Ala. 419, 59 S 63; Trost v. Casselton, 
8 N. D. 534, 79 NW 1071; English 
be rie Worth, (Tex. Civ. A.) 152 SW 

(hs 

[a] Tlustration.—The variance be- 
tween a notice of an injury as on a 
designated street between Tenth and 
Eleventh Avenues, and the proof 
that the injury was sustained be- 
tween Ninth and Tenth Avenues, is 
fatal. Brannon y. Birmingham, 177 
Ala. 419, 59 S 63. 

Sufficiency of description in notice 
see supra § 1966. 

10. Ala.—Bessemer  v. Barnett, 
212 Ala. 202, 102 S 23; Bessemer v. 
Pope, 212 Ala, 16, 101 S 648 (de- 
seription of property damaged); Jas- 
pet v. Barton, 1 Ala, A. 472, 56 S 
42. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 1338; Smith 
v. Elberton, 5 Ga. A. 286, 63 SH 48. 

Mich.—Hayes v. St. Clair, 173 
Mich. 631, 189 NW 1037. 

Minn.—Kandelin y. Ely, 110 Minn. 
55, 124 NW 449. 

Wash.—Lowery v. Spokane, 83 
Wash. 300, 145: P 181. 

Wis.—Van Frachen y. Ft. 
ard, 88 Wis. 570, 60 NW 1062. 

[a] Technical accuracy not 


How- 


re- 


the time® or place® of the accident, is fatal. 
Immaterial variance. 


But it is sufficient if the 
and the pleading and proof cor- 


respond in all substantial respects as to the infor- 
mation required to be given, and a slight variance 
between the two,!° as in the deseription of the 
defect causing the injury, or of the place’? and 


quired. Jasper v. Barton, 
472, 56 S 42. 

Nature, extent, and items of dam- 
age see infra § 2010. ‘ 

11. Davis vy. Charlton, 140 Mass. 
422,°5 NE 473; McCabe v. Cambridge, 
134 Mass. 484; Snowden y. St. Jo- 
seph, 163 Mo. A. 667, 147 SW 492; 
Colquhon y. Hoquiam, 120 Wash. 
391, 207 P 664; Salladay v. Dodge- 


1 Ala. A. 


ville, 85 Wis. 318, 55 NW 696, 20 
LRA 541. 
[a] MIllustrations.—(1)}) A_ state- 


ment that the injury was caused by 
loose stones is not rendered defec- 
tive by proof that the accident was 
caused by a stone partly imbedded 
in the ground. Salladay v. Dodge- 
ville, 85 Wis. 318, 55 NW 696, 20 
LRA 541. (2) Variance between a 
notice that plaintiff slipped and fell, 
because snow and ice had accumu- 
lated on a defective sidewalk, and 
proof of no defect in the sidewalk 
itself, but of an accumulation of 
snow and ice, slippery and rough and 
full of ridges, causing the accident, 
is immaterial. Snowden -y. St. Jo- 
seph, 163 Mo. A. 667, 147 SW 492. 
(3) There is no substantial variance 
between a notice reciting that plain- 
tiff’'s fall was due to the defective 
condition of a sidewalk and ice 
formed thereon and her testimony 


that her foot struck against the root 
of a stump and then she slipped on 
the ice and fell. Naze v. Hudson, 
250 Mass, 368, 145 NE 468. 

Sufficiency of description in notice 
see supra § 1967. 

12. Conn.—Judd v. New Britain, 
81 Conn. 300, 70 A 1028. 

Ind.—Indianapolis v. Barthel, 194 
Ind. 273, 141 NE 339, 142 NE 409; 
Terre Haute v. O’Neal, 72 Ind. A. 
485, 126 NE 26. 

Me.—Cowan vy. Bucksport, 98 Me. 
305, 56 A 901. 

Sm ae hy v. Lynn, 138 Mass, 

Mich.—Gable v. Detroit, 226 Mich. 
261, 197 SW 369; Williams v. Lan- 
sing, 152 Mich. 169, 115 SW 961. 

N. Y.—Masters v. Troy, 50 Hun 
485, 3 NYS 450 [aff 123 °N. Y. 628 
mem, 25 NE 952 mem]. 

Wash.—Piper v. Spokane, 22 Wash. 
147, 60 P 138. 

Wis.—Kolb v. Fond du Lac, 118 
Wis. 311, 95 NW 149; Doan v. Wil- 
low Springs, 101 Wis. 112, 76 NW 
1104; Donohue vy. Warren, 95 Wis. 
367, 70 NW 305; Barrett v.. Ham- 
mond, 87 Wis. 654, 58 NW 1053; 
oe v. Madison, 86 Wis. 453, 57 NW 


3. 

[a] Itlustrations.—(1) <A _ differ- 
ence of sixty feet between the place 
of the accident as proved and the 
place as stated in the claim filed 
by plaintiff is immaterial. Masters 
v. Troy, 50 Hun 485, 3 NYS 450 
[aff_123 N. Y. 628 mem,. 25 NE 952 
mem]. (2) The mere fact that a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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time’® of the accident, is immaterial where not mis- 
leading.14 The pleading and proof may be morte 
plenary and particular than the notice.1® 

Effect of variance to mislead; statutory provi- 
sions. Under some statutes!® a variance without in- 
tention to mislead is excused when defendant was 
not actually misled,‘? but the burden is on plaintiff 
to show the absence of intention to mislead and 
that defendant was not misled.'§ 

Mode of objection. A demurrer is the proper 
mode of objecting to a variance between the com- 
plaint and the notice or statement of claim.'® 

[§ 2010] bb. Damages. Proof of the nature, ex- 
tent, and items of damages must substantially con- 
form to the notice of claim,?° and where the claim 
is required to specify the items of damages, evi- 
dence of injuries not so specified is inadmissible,?* 
unless they naturally and proximately flow from 
the injuries deseribed,?? or develop after the giving 
of the notice,?® and the court allows an amendment 
of the complaint to cover them.** 

Amount claimed. The amount of plaintiff’s re- 
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covery is not limited to the amount demanded by 
him in the notice or presentment of his claim; but 
he may sue for and recover all damages sustained, 
although they exceed such amount,” at least where 
the amount claimed is not required to be set out 
in the notice.2° Where, however, the amount 
claimed as damages is required to be stated in the 
notice,” plaintiff cannot sue for or recover more 
than the sum so stated,?* in the absence, at least, 
of any excuse shown for not ineluding in such notice 
the damages sought to be recovered.?® But by 
the weight of authority, even where the amount 
is required to be stated in the notice plaintiff may, 
nevertheless, recover damages which are the proxi- 
mate result of the injuries described in the claim, 
although they are in excess of the amount stated 
therein;°° and where, after notice is given, the 
injuries sustained prove much more serious than 
was anticipated at the time of the notice, the re- 
covery is not limited by the terms of such notice 
but may be for a larger amount,*! provided plain- 


notice of a defect in the sidewalk 
located it, and the place of the in- 
jury, about twenty-five feet north 
of a certain store, while the com- 
plaint located it at a point about 
ten feet north of the northwest cor- 
ner of the building occupied as such 
store, was immaterial. Barrett v. 
Hammond, 87 Wis. 654, 58 NW 1053. 
(3) The variance between plaintiff's 
notice describing the location of the 
defect as “near Woodward and State 
in the vicinity of MacDiarmid’s 
candy store,’ and the proof show- 
ing location of the store at Wood- 
ward near Clifford, the store being 
well known and the defect located 
without difficulty, was too technical 
to be sustained. Gable vy. Detroit, 
226 .Mich. 261, 264, 197 NW _ 369. 
(4) And a notice that one was in- 
jured “just northerly” of a certain 
point was supported .by evidence 
that the injury occurred a short dis- 
tance from that point and not more 
than fifteen or twenty feet northerly 
-of it. Coffin v. Palmer, 162 Mass. 192, 
38 NE 509. 

Sufficiency of sGenextp lor: in notice 


see supra § 1966 

18. Brose v. Dubuque, 193 Iowa 
763, 187 NW 857; Titus v. Monte- 
sano, 106 Wash. 608, 181 P 43. 

[a] MNlustration.—A variance be- 
tween the notice to the city stating 
that the accident occurred between 
three and four o’clock in the after- 
noon, and the allegations of the pe- 
tition and proof that it occurred an 
hour or two earlier, was not fatal. 
Brose v. Dubuque, 193 Iowa 763, 187 
NW 857. 

Sufficiency of description in notice 
see supra § 1965. 

14. Colquhon v. Hoquiam, 120 
Wash. 391, 207 P 664; Titus v. Monte- 
sano, 106 Wash. 608, 181 P 43. 

Statutory provisions see infra text 
and notes 16-18. 

15. Bradbury v. Benton, 69 Me. 
194; Laue v. Madison, 86 Wis. 453, 
57 NW_ 93. 

16. See statutory provisions, and 
supra § 1970. 

Naze v. Hudson, 250 Mass. 368, 
145 NE 468; McCarthy v. Stoneham, 
223 Mass. 173, 111 NE 698; Cronan 
v. Woburn, 185 Mass. 91, 70 NE 
88 (variance, if any, held cured by 
amendment); Hughes v. Lawrence, 
160 Mass. 474, 36 NE 485; Conners 
v. Lowell, 158 Mass. 336, 33 NE 514; 
Young vy. Douglas, 157 Mass. 383, 32 
NE 354; Bowes v. Boston, 155 Mass. 
344, 29 NE 633, 15 LRA 365; Canter- 
pury Vv. Boston, 141 Mass, 215, 4 NE 


808; Shallow v. Salem, 136 Mass. 
136. 
18. Naze v. Hudson, 250 Mass. 


368, 145 NE 468; McCarthy v. Stone- 
ham, 233 Mass. 178, 111 NE 698. 


19. Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133 (ob- 
jection on the ground of variance 
should be taken advantage of by 


special demurrer, the notice being 
attached to the petition as an ex- 
hibit). 

20. Towle v. St. Joseph, (Mo. A.) 
185 SW 1151; Horton v. Seattle, 61 
Wash. 301-0112) 23665 Malidini yy. 
Seattle, 57 Wash. 307, 106 P 914. 


Sufficiency of description in notice 
See supra § 1968. 

21. Lyle v. Detroit, 157 Mich. 438, 
122 NW 108; Ridgeway v. Hscanaba, 
154 Mich. 68, 117 NW 550; Boyd 
v. Readsboro, 55 Vt. 163; Willett v. 
Seattle, 96 Wash, 632, 165 P 876; 
Casassa v. Seattle, 75 Wash. 367, 134 
P 1080; Horton v. Seattle, 53 Wash. 
36; 4001) P09: 

{a] Tlustrations.—(1) Where the 
statute requires, as a condition pre- 
cedent to the right to sue a city for 
personal injury, the giving of notice 
of the “extent of such injury,” etc., a 
notice that injuries consisted of a 
dislocated and broken “right shoul- 
der blade” will not sustain recov- 
ery fora broken and dislocated “left 
collar bone.” Ridgeway v. Escanaba, 
154 Mich. 68, 117 NW _ 550. (2) 
Where, in an action for injury to 
land from a street improvement, the 
claim presented demands damages 
for loss of access, evidence of dam- 
age from the flooding of the land is 
not admissible. Willett v. Seattle, 
96 Wash. 632, 165 P 876. (3) Where 
a pedestrian injured on a defective 
street knew of an injury to her eye- 
sight before she filed a claim for 
damages, and the claim described 
only injuries to her side, hip, and 
leg, there could be no recovery for 
injuries to the eyesight, although 
the complaint alleged an impairment 
thereof. Horton vy. Seattle, 53 Wash. 
816, 10Le bs LOods 

22. Spear v. Westbrook, 104 Me. 
496, 72 A 311, 20 LRANS 804; Sweet 
v. Salt Lake City, 43 Utah 306, 134 P 
1167; Wagner v. Seattle, 84 Wash. 
hed, Ws ae” pel, AnnCas1916E 720; 


Owen Wis Seattle, 64 Wash. 10, 116 
P 261. 
{a] Evidence held admissible un- 


der notice.—(1) Lindquist v. Seattle, 
67 Wash. 230, 121 P 449. (2) Notice 
to city charging injury to the back 
of both legs, left heel, and tendon 
Achilles is sufficient to justify the 
admission of evidence of a further 
injury known as “flat foot” or “broken 
arch.’”’ Lowery v. Spokane, 83 Wash. 
300, 145 P 181. 

23. Sweet v. Salt Lake City, 43 
Wiiahwec0G, whet elo Hortonys vy. 
Seattle, 53 Wash. 816, 101 P 1091. 

[a] Mlustration.—Where plaintiff's 
claim, filed Oet. 18, 1907, for in- 


juries by a defective sidewalk re- 
ceived on Sept. 21, 1907, stated that 
she had sustained severe injuries to 
her limbs and neck, evidence was 
admissible at the trial in March, 1909, 
that she had a goiter on her neck, 
and was not objectionable on the 
ground that such injury was not 
specified in the claim for damages, 
since it might have developed later. 
Falldin v. Seattle, 57 Wash. 3067, 
LOG RP eos 

Amount claimed see infra text and 
notes 31, 32. 

24. Farnandis v. Seattle, 95 Wash. 
HSie Lots Eee? 

25. Wyandetie v. White, 13 Kan. 
191; Salina vy. Kerr, 7 Kan. A. 223, 
52 P 901; Terryll v. Faribault, 84 
Minn. 341, 87 NW 917. 

26. Ala.— Perrine Vv. Southern 
Bitulithic Co., 190 Ala. 96, 66 S 705. 

Ga.—Maryon vy. Atlanta, 149 Ga. 
35, 99 SE 116 (pleading may allege 
greater or smaller amount than that 
stated in notice); Scearce y. Gaines- 
ville, 33 Ga. A. 411, 126 SE 883; 
Griffin v. Stewart, 19 Ga. A. 817, 92 
SE 400. 

Mich.—Johnson v. Bay City, 164 
Nae 251, 129 NW 29, AnnCas1912B 

N. Y.—Reed v. New York, 97 N. Y. 


620; Minick v. Troy, 83 N. Y. 514 
[aff 19) Eun, 253)! 
I.—Comery v. White. 40 R. ales 


IR. 

22 99) A756, 760 (Leit Cyel. 

Utah. —Mackay v. Salt Lake City, 
ay, Utahy i247) 8l P84 -AnnGas 

Sask.—Green v. Melfort, 13 Sask. 
L. 297, 53 DomLR 68, [1920] 2 West 
Wkly 555. 

27. See supra § 1968. 

28. Bland v. Mobile, 142 Ala, 142, 
37 S 843; Jasper v. Barton, 1 Ala. A. 
472, 56 S 42, 

fa] In Iowa it has been held that 
the effect of stating a less sum in 
the notice of injury than that sub- 
sequently claimed would be, at most, 
to limit recovery to the amount 
stated in the notice, and not entirely 
to defeat the action. Buchmeier v. 
Davenport, 138 Iowa 6238, 116 NW 
695; Van Camp v. Keokuk, 130 Iowa 
G16 5 107 NW E933) ae 

29. Berger v. Salt Lake City, 56 
Witahiy 403 p19 Par 23385) doe eA ors 
Sweet v. Salt Lake City, 43 Utah 
306, 134 P 1167. And see infra text 
and note 32. 


30. ,.<Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 
31. Noble v. Portsmouth, 67 N. 


H. 188, 30 A 419; Robin v. Bartlett, 
64 IN. Hy .426,. 3. .A. 6454) Piercessys 
Spokane, 59 Wash. 615, 110 P 537; 
Born v. Spokane, 27 Wash. 719, 68 
P 386; Iveson v. Winnipeg, 16 Man. 
352. 
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tiff pleads and proves the existence of such facts 
as an excuse for not claiming a larger amount in 
his notice.*? - 

Damage to lands not mentioned in the claim 
cannot be shown,?* but under a claim of injury to 
a whole tract plaintiff may prove injury to a part 
thereof.** ; 

[§ 2011] 7. Evidence**—a. Presumptions—(1) In 
General. The general rules as to the presumptions 
which may or must, in the light of common knowl- 
edge and experience, be drawn from proof of other 
facts in civil actions generally,®® and in negligence 
actions particularly,?? apply in tort actions against 
municipal corporations or persons responsible for 
defects or obstructions in public streets.** Thus, 
in the absence of evidence to the contrary, a pre- 
sumption exists in favor of the performance of 
sworn official duty.2® But there is no presumption 
of negligence from the mere fact that a munici- 
pality in grading a street made a change in “its 
system of drainage.*° The general rule that one 
presumption cannot be based on another presump- 
tion‘! is applicable to tort actions against munici- 
palities;42 nor ean negligence be presumed from 
the mere fact of an accident.** 

Existence and control of highway.*4 In general 
all streets of a city are presumed to be public 
streets, in the absence of a contrary showing,*® and 
it will be presumed that a sidewalk constructed 
in a populous part of the municipality was either 
built by the municipality or that it had assumed 
control thereof.*® 
way where the injury occurred, for the prescriptive 
period, raises a presumption that it was adverse 


MUNICIPAL CORPORATIONS. 


The general public use of a high- 


-[§§ 2010-20 


and under a claim of’ right, in the absence of evi- 
dence that the right was permissive only.*7 So. 
municipal acceptance of a bridge on a street is pre- 
sumed from its being open and repaired by the 
corporation, and from its exercising supervision and 
control over it;48 and the existence of a bridge fund 
may be presumed from charter power to levy there- 
for.*2 Where a city charter provides that the com- 
mon council shall designate on the city map all 
such streets as cannot be put in proper condition 
for general travel without too great expense, after 
which the city shall not be liable for injuries from 
defects therein, it will be presumed that the city 
had not so designated the street on which plaintiff 
was injured, but had elected to treat it as one of 
the streets for which it was responsible.*° 

Acts done by, or under permission of, munici- 
pality. Work of a public character being done in 
a public street, or about property of which the city 
has exclusive control, is presumed to be done under 
the orders or permission of the proper city authori- 
ties,°+ particularly where it is done under the su- 
pervision of a municipal inspector.®? There is also 
a presumption of municipal license or permission 
for the existence of a hatchway, coalhole, or other 
opening in a sidewalk of which the municipality 
has exclusive control,®* especially where such open- 
ing has éxisted for several years;>*+ and the same 
is true as to the existence of a driveway from a 
cemetery across a sidewalk.°> Where the action is 
based on negligence in allowing a manhole to project 
above the street surface, it will be presumed that 
the municipality constructed the hole.®*- It is also 
a reasonable inference that a regulation of the right 


32. Berger v. Salt Lake City, 56 
Ditah403; 4191-8 P2337 013 “ATR 5s 
Sweet v. Salt Lake City, 43 Utah 
EAU a ueyse ca) arom a LCI 

33. Neely v. Seattle, 109 Wash. 
266, 186 P 880. 

34. Neely v. Seattle, supra. 

35. Gonerally see Evidence 22C. J. 
p 1; Negligence [29 Cyc 589 et seq]. 

26. See Evidence §§ 25-88. 

37. See Negligence [29 Cyc 589]. 

28. Cal.—Mora y. Favilla, 186 Cal. 
DIO LOI Pi. 

Ill.— Weinberg v. Chicago, 172 Ill. 
is 

Mo.—Canterbury v. Kansas City, 
149 Mo. A. 520, 131 SW 120. 

N. Y.—Shook v. Cohoes, 108 N. Y. 
648, 15 NE 531. 

Oh.—East Cleveland v. Wald, 103 
Oh, St. 373, 133: NE 798. 

Pa.—Heidenwag v. Philadelphia, 3 
Pa, Dist. 292, 15 Pa. Co. 200 [aff 168 
Pa. 72, 31, A ‘1063]. 

Tex.—Young Men’s Christian As- 
soc. v. Jasse, (Civ. A.¥ 183 SW 867. 

And see cases infra this section. 

[a] MTlustrations.—(1) It will be 
presumed that the stopping of a 
street cary at a crossing was momen- 
tary, for the receipt or discharge of 
passengers. McDonald v. Toledo, 63 
Fed. 60 (holding also, therefore, that 
it should be assumed that it was 
not necessary for plaintiff to drive 
around it). (2) As a city is bound 
to exercise reasonable care to learn 
of the custom of the public in using 
a street, it must be assumed, in an 
action for injuries from a defective 
sidewalk by one using it upon leav- 
ing a street car, that the city knew 
of the stopping place of the car 
and the practice of the passengers 
in using the sidewalk used by plain- 
tiff. Canterbury v. Kansas City, 149 
Mo. A. 520, 181 SW 120. 

{b] Safety of railing.—PEvidence 
that a railing guarding a basement 
was frequently used by loungers as 
a meeting and resting place will sup- 
port an inference that it was ap- 


parently sufficiently secure to sus- 
tain the weight of those so using it. 
Weinberg v. Chicago, 172 Ill. A. 77. 

{c] ‘That city followed established 
grade in building sidewalks will be 
presumed. East Cleveland v. Wald, 
103 Oh,’ St. 373; 133 NEY 798°: - 

[d] Residence district presumed 
not to be so congested with travel 
that pedestrian could not safely go 
around dangerous place in sidewalk. 
Mora v. Favilla, 186 Cal. 199,199 P17. 


39. Miller v. Canton, 112 Mo. A. 
322. 87 SW 96; Rehberg v. New York, 
91 N, -¥.2137,° 438 AmR,? 657 [rev “12 
NYWklyDig 502]; Portsmouth v. 
Houseman, 109 Va. 554, 65 SHE 11. 

Generally see Evidence §§ 69-71. 

40. Herwick v. Connellsville Bor- 
ough, 64 Pa. Super. 540. 

41. See Evidence § 27. 

42. Boulder v. Stewardson, 26 
Colo. A. 290, 148 P 820; Chicago v. 
Carlin, (141) TR VA) 218; (Chicagoteve 
O’Brien, 128 Ill. A. 350; Derrington v. 
Poplar Bluff, (Mo. A.) 186 SW 561. 

[a] Tlustration.—Where a horse 
ran away and overturned a buggy, 
but there was no evidence as to the 
cause thereof, it is not permissible 
to base a presumption that the horse 
took fright at a steam roller upon 
the presumption that the animal was 
frightened. Boulder v. Stewardson, 
26 Colo. A. 290, 148 P 820. 

43. See infra § 2012. 

44, Presumptions as to existence 
generally see infra XVIII in 44 C. J, 

45. Denker v. Lowe, 192 Ky. 660, 
234 SW 294, 

46. Roney v. Des Moines, 150 Iowa 
447, 180 NW 396. 

47. Raton v. Pollard, 270 Fed. 5. 

Establishment of streets by pre- 
scription generally see infra XVIII in 


44 C. J. 

48. (Shartle v. Minneapolis, 17 
Minn, 308. 

49. Shartle v. Minneapolis, supra. 

50. McCormick y. Amsterdam, 18 
NYS 272. 

51. Chicago v. Brophy, 79 Ill. 277; 


Goshen vy. Alford, 154 Ind. 58, 55 NE 
27; Newport v. Schmit, 191 Ky. 585, 
231 SW 54; Richmond vy. Jackson, 
118 Va. 674, 88 SE 49. 

[a] MIllustrations.—(1) It will be 
presumed that a culvert maintained 
by a city was built by persons em- 
ployed by it. Peoria v. Crawl, 28 Ill. 
A. 154. (2) Evidence that the city 
paid men eniployed by the city mar-° 
shal for doing certain work in a 
street raised the presumption that 
the work was authorized by the city. 
Goshen v. Alford, 154 Ind. 58, 55 
NE 27. (3) Where vaults were con- 
structed under a sidewalk over which 
the city has exclusive control, it will 
be presumed that they were con- 
structed by a license or under. per- 
mission of the city. Kenyon y. In- 
dianapolis, Wils. (Ind.) 129. 

52. Newport v. Schmit, 191 Ky. 
585, 231 SW 54. j 

[a] Dlustration—wWhere the op- 
erator of a theater removed a_ por- 
tion of the sidewalk and replaced 
it with tiles similar to that used 
in its lobby, the consent of munici- 
pality may be inferred where the 
work was done under the supervi- 
sion of its inspector. Newport v. 
Schmit, 191 Ky. 585, 231 SW 54. 

53. Kenyon y. Indianapolis, Wils. 
(Ind.) 129; Canandaigux v. Foster, 
156 N. Y. 354, 50 NE 971, 66 AmSR 
575, 41 LRA 554. 

54. De Haven v. Danville Gas 
Light Co., 150 Ky. 241, 150 SW 322; 
Jennings v. Van Schaick, 108 N. Y. 
530, 15 NE 424, 2 AmSR 459, 20 Abb 
NCas 324 (eighteen years); Poole y. 
Paddell, 160 NYS 1082 (twenty-four 
years). But see Krieger v. Lemole, 
123 Misc. 140, 204 NYS 211 (holding 
that ten years existence of coalhole 
did not raise presumption of license 
and that it was not a nuisance). 

55. Daly v. Trinity Church, ‘188 
App. Div. 280, 176 NYS 734 (exist- 
ence for thirty years). 

56. Wolford v. Grinnell, 179 Iowa 
689, 161 NW 686, 688 [cit Cyc]. 


rrr 


, For later cases, developments and changes in the law see cumulative Annotations, same title, page and: note number. 
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to use a street for the placing therein of building 
materials prohibits an obstruction which is danger- 
ous in fact, and which exceeds in respect of height 
the limit of safety.®? It will not be presumed, how- 
ever, that the municipality ordered or planned a 
defective walk,®°* or that a sidewalk at a certain 
place was constructed on a general plan adopted by 
the municipality,®® although as to the latter propo- 
sition there is authority to the contrary.®° 

Due care by plaintiff... Where there is no direct 
evidence as to the cause of the injury and nothing 
to indicate any want of reasonable care on the in- 
jured person’s part, he is presumed to have exer- 
cised reasonable care for his own safety.®? The 
instinet of self-preservation is sufficient to raise 
such a presumption.®? There is no presumption of 
negligence of plaintiff from the unexplained fright 
of a gentle horse,®°* or from the mere presence of 
plaintiff’s child in the street unattended;®° nor in 
such case is there a presumption of negligence on 
the part of the child.6® It has been held that con- 
tributory negligence will not be presumed from the 


57. Rehberg v.. New York, 91 N. Wash.—Abrams 
Y. 137, 48 AmR 657 [rev 12 NYWkly | Wash. 356, 111 P 
Dig 502]. 916 

58. Gould v. Topeka, 32 Kan. 485, Ont. —Bowles v. 
4 P 822, 49 AmR 496. WN 2388. 

59. Metz v. Butte, 27. Mont. 506, 
pa pa Bae bia, 


MUNICIPAL CORPORATIONS 


See Larmon y. District of Colum- 
16 D. C. 330 (holding that the 
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fact that plaintiff fell into a hole in the sidewalk 
seen by him several days before.** On the other 
hand it has been held that negligence may be pre- 
sumed from failure to avoid a known defect, in the 
absence of any reasonable excuse,®® but that such 
presumption is rebuttable and gives way readily 
to explanatory cireumstances.°® No presumption of 
plaintiff’s knowledge of the defect arises from the 
fact that he formerly lived in the eity.7° 

[§ 2012] (2) Res Ipsa Loquitur. The doctrine 
of res ipsa loquitur, that, where the thing causing 
the accident is shown to have been under. the con- 
trol of defendant and the accident was such that, in 
the ordinary course of events, it would not have 
occurred if those who had the control had exercised 
proper care, the happening of the accident, unex- 
plained, raises a presumption that it arose from 
the lack of due care,"! applies to actions against 
municipal corporations,’? or others causing defects 
or obstructions in city streets,7* as well as to actions 
against abutting owners for injuries to persons in 
the street in front of their premises,’* as by the 
v. Seattle, 60; A.) 269 SW 679. (2) In an action by 


168, 140 AmSR]|a pedestrian injured by the falling 
of a pile of lumber placed near the 
Toronto, 16 Ont] sidewalk in an obviously insecure 


manner, the doctrine of res ipsa loq- 
uitur applies. Cedarland v. Thomp- 
son, 200 Mo. A. 618, 209 SW 554. 


60. Owen v. New York, 141 App. 
Div. 217, 126 NYS. 38. 

61. Burden of proof as to con- 
tributory negligence see infra § 2014. 

62. D. C.—District of Columbia v. 
Haller, 4 App. 405. 

Towa.—Schnee_ v. 122 
Iowa 459, 98 NW 298. 

Mo.—Holding vy. St. Joseph, 92 Mo. 
A. 143. 

Oh.—Zanesville v. Goodrich, 32 O. 
COOmAL 142. 

Pa.—Baker vy. North East Borough, 
151 i 234, 24 A 1079. 

S. D.—Schuler v. Mobridge, 44 S. 
D. 488, 184 NW 281. 

Wis.—Jochem v. Robinson, 66 Wis. 
638. 29 NW 642, 57 AmR 298. 

See also Charles v. Boston El. R. 
Co., 230 Mass. 536, 120 NE 69 (hold- 
ing that it was not necessary to 
show positive acts of care on part 
of wife riding with husband, beyond 
relying in silence on his skill, but 
her due care might be gathered from 
absence of fault under circumstances 
which fairly exclude inference of 
negligence). = 

63. Hadley v. Coatesville, 78 Pa. 
Super. 465. 

64, Dillon y. Raleigh, 124 N. C. 
184, 82 SE 548; Rucker v. Hunting- 
ton, BGR, ava. 104, 66 SE 91, 25 
LRANS 1483. 

fa] Sudden shying is one of the 
ordinary incidents of the driving of 
a reasonably safe horse and raises 
no presumption of negligence against 
the driver. Rucker v. Huntington, 66 
W. Va. 104, 66 SE 91, 25 LRANS 148. 


Dubuque, 


65. St. Paul v. Kuby, 8 Minn, 154. 

66. St. Paul v. Kuby, supra. 

67. Deland v. Cameron, 112 Mo. 
A. 704, 87 SW 597. 

68. Clayton v. Brooks, 150 Ill. 97, 


37 NE 574; Rheinschmiat v. Tomah, 
162 Wis. 2/42, 155 NW 122; Cumisky 
vy. Kenosha, 87 Wis. 286, 58 NW 395; 
Achtenhagen ve Watertown, 18 Wis. 
331, 86 AmD 769 

69. Rheinschmidt vy. Tomah, 162 
Wis. 242, 155 NW 122; Collins v. 
Janesville, 111 Wis. 348, 87 NW 241, 
1087. 

Effect of knowledge of defect there 
erally see supra §§ 1854, 1854%, 

70. Roberts v. Piedmont, faa Soe 
A. 1, 148 SW 119. 


71. See Negligence [29 Cyc 5901. 
72, 1ll.—Bolger v. Chicago, 198 ,I1], 
AL? 123 


, Kan,—Mayes v. Kansas City Power, 
etc. ©o., 9 121. Kan, $648,352.49" e599: 

N. Y.—Silverberg v. New York, 59 
Mise. 492, 110 NYS 992. 


N 


fact that plaintiff fell into a nole in 
the sidewalk and broke his leg is, 
without more, evidence that the hole 
was dangerous). 

[a]. Tllustration.—The fact that a 
leakage occurred in a water pipe un- 
der the control of a city, causing 
substantial damage, raises a _ pre- 
sumption of negligence which the 
city, to defeat a recovery, must meet 
by evidence explaining the nature or 
cause of the break in the pipe. Sil- 
verberg v. New York, 59 Misc. 492, 
110 NYS 992. ; 

{[b] If a sewer and drain proved 
adequate up to the time of the over- 
flow to carry away the surface water 
and sewage, the very fact of the 
occurrence of the overflow tends to 
show that at that time the sewer 
had become in some way defective or 
obstructed, and the rule res ipsa 
loquitur applies, eallingg upon the mu- 
nicipal corporation to explain the dif- 
ficulty with the.sewer on the par- 
ticular occasion, and show that it 
was not responsible for that diffi- 
culty. Magee v. Brooklyn, 18 App. 
Div. 22, 45 NYS 473. 

[ec] Explosicn of gas in a sewer, 
—Bolger v. Chicago, 198 Ill. A. 1238. 


73. Md.—State v. Emerson, etc., 
CoaliiCosr iss eA) 601. 
Mass.—Rockwell v. McGovern, 202 


Mass. 6, 88 NE 436, 23 LRANS 1022. 

Mich.—Brown v. Bryant, 166 Mich. 
180, 1831 NW 577. 

Mo.—Cedarland v. Thompson, 200 
Mo. A. 618, 209 SW 554; Gallagher 
v. Edison Tum, Coren 2 Mo. A. 576. 

N. Y¥.—Triay v. Richard Carvel Co., 
C790 Apps sDivis 615, nel San, Nii 5 oe 
Marmer v. Richard Carvel Co., Ince., 
167 NYS 850. 

Pa.—Martin v. Letter, 282 Pa. 286, 
127 A 839; Stevenson v. U. S. Hx- 
press Co., 221 Pa. 59, 70 A 275, 128 
AmSR 725 

[a] Falling coal chute.—Where a 
coal chute, extending from a_ truck, 
in the exclusive control of defendant 
coal company, across the sidewalk at 
an elevation permitting persons to 
eross under it without unusual in- 
convenience, fel] uyon a pedestrian 
attempting to pass under. it, the doc- 
trine of res ipsa loquitur applies. 
State v. Emerson, etc., Coal Co., 
(Md.) 1383 A 601. 

[b] Building material in street.— 
(1) Injury arising from leaving a pile 
of lumber in the street, without 
lights thereon as required by ordi- 
nance, eStablishes a prima facie case 
of liability. Ross v. Hoffman, (Mo. 


(3) Where defendant caused lumber 
to be piled in the street, the mere 
fact that a child, in attempting to 
climb upon the pile, pulled it over 
upon himself justifies a finding of 
negligence. Earl v. Crouch, 57 Hun 
586, 10 NYS 882. And see to same 
effect Ramsey v. National Contract- 
ing Co., 49 App. Div. 11, 63 NYS 


{c] The unexplained existence of 
a dirt pile on a sidewalk for days is 
presumptively unlawful. Shook v. 
Cohoes, 108 N. Y..648, 15 NE 531. 

{d] In action against municipal 
contractor for subway construction 
whose contract required him to keep 
a street safe for traffic, proof of sub- 
sidence of a sidewalk which defen- 
dant had removed and replaced es- 
tablished a prima facie case of negli- 
gence under the doctrine of res ipsa 
loquitur. Marmer vy. Richard Car- 
vel Co., Inc., 167 NYS 850. See to 
same effect Rockwell v. McGovern, 
pMrehesg 6, 88 NE. 4386, 23 LRANS 

[e] Unattended horse in street 
raises presumption of negligence. 
Stevenson v. U. S. Express Co., 221 
Pa..59, 70 A 275, 128 AmSR 725: 

74. Du Val v. Boos Bros. Cafe- 
teria Co., 45 Cah. A. 377, 187 P 767; 
Skelton v. Larkin, 82 Hun 388, 31 
NYS 234 [aff 146 N. Y. 365 mem, 41 
NE 90 mem]; Miners v. Ausfresser, 
101 Mise. 394, 167 NYS 17 [rev 99 
Mise. 236, 165 NYS 691]. 

[a] Coalholes and other sidewalk 
openings.—(1) In an action for per- 
sonal injuries, caused by falling into 
a coalhole in the sidewalk, either un- 
covered or equipped with a defective 
covering, the doctrine of res ipsa 
loquitur applies. Krieger v. Lemole, 
123 Mise. 140, 204 NYS 211; Miners 
v. Ausfresser, 101 Misc. 394, 167 NYS 
17 [rev 99 Misc. 236, 165 NYS 691]; 
Jawitz v. Hellinger, 86 Misc. 34, 148 
NYS 5. (2) Where a sidewalk ele- 
vator, with its doors, was under the 
joint management of both defendants, 
the occurrence of an accident which 
ordinarily would not happen where 
proper care is used aifords reason- 
able evidence of want of care, in the 
absence of explanation by defendants. 
Du Val v. Boos Bros. Cafeteria Co., 
45 Cal. A. 877, 187 P 767. (3) Where 
plaintiff, who entered |. defendant’s 
tenement, was injured when a grating 
on the sidewalk in front of the prem- 
ises broke as he left, and it was 
necessary to step on the grating, 
which defendant maintained under 
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falling of an awning, sign, or other structure over- 
hanging or projecting into the street.”° 
ple does not apply to all causes of injury or acci- 
dent, but only to those whose occurrence implies 
a breach of duty, depending upon the circumstances 
of the particular case,7* and‘ negligence cannot be 
inferred from the mere happening of the accident,’? 
or from the existence of a defect.”® 


does not apply where the action 


nicipality is based on acts of a third person per- 
mitted by the municipality;7® nor is it applicable 
where the thing which caused the injury is not 
shown to have been in the exclusive use and control 
of defendant;®° and it has accordingly been held 
inapplicable in actions against municipalities for 


authority from the city, in entering 
or leaving the premises, the doctrine 
of res ipsa loquitur applies. Herman 
v. Josephsohn, 188 App. Div. 163, 176 
NYS 561. 

75. Ark.—Railway Co. v. Hopkins, 
54 Ark. 209, 15 SW 610, 12 LRA 189. 

Cal.—Du Val v. Boos Bros. Cafe- 
teria sCo:, 45) Calvan 3s See ele.G. 

Kan.—Mayes v. Kansas City Power, 
ete Con. L2dekane! 6487249) Pit 599) 
Atchison v. Plunkett, 8 Kan, A, 308, 
55 P 677 [rev on other grounds 61 
Kan. 297, 59 P 646]. 

Minn.—Waller v. Ross, 100 Minn. 
7, 110 NW 252, 117 AmSR 661, 12 
LRANS 721, 10 AnnCas 715. 

N. Y.—McNulty v. Ludwig, 153 


App. Div. 206, 138 NYS 84; Morris v. 
Strobel, etc., Co., 81 Hun 1, 30 NYS 
571; Feder v. Friedman, 71 Misc. 


134, 128 NYS 6; Papazian v. Baum- 
gartner, 49 Misc. 244, 97 NYS. 399; 
Lubelsky v. Silverman, 49 Misc. 133, 
96 NYS 1056. 

Tenn.—McHarge v. Newcomer, 117 
Tenn. 595, 100 SW 700, 9 LRANS 
298. 

Va.—McCrorey v. Thomas, 109 Va. 
373, 63 SE 1011, 17 AnnCas 373. 

Ont.—Roberts v. Mitchell, 21 Ont. 
A. 433. 

Structures or substances falling 
into street from adjoining premises 
see Negligence [29 Cyc 593]. 


76. Mass.—Gunning v. King, 229 
Mass. 177, 118 NE 233. 

Mo.—Gallagher v. Edison Illum. 
Co:, Ls Mo, A. 576. 

N. Y.—Cunningham v. Dady, 191 
IND Yeu Lb 2etOor INE G89) 


Pa.— Beck v. Germantown Cricket 
Club, 228 Pa.:173, 77 A 448. 

Ont.—Collier v. Hamilton, 32 Ont. 
Dey 214, 67 OntWN? 277, °20. DomlUuR 
629. 


[a] Doctrine held inapplicable.— 
(1) Where plaintiff was injured at 3 
A. M. by stepping into a coalhole in 
the sidewalk, the esence of the 
cover on the sidewalk, eight or nine 
inches from the hole, is not evidence 
which, according to ordinary expe- 
rience, warrants the inference that 
it was there because of the negli- 
gence of the abutting owner or oc- 
cupant. Gunning v. King, 229 Mass. 
177, 118 NE 233. (2) Other cases 
holding doctrine inapplicable under 
the facts shown. Cunningham  v. 
Dady, 1912 N. Y. 152,83" NE- 689; 
Collier v. Hamilton, 32 Ont. L. 214, 
7 OntWN 277, 20 DomLR 629. 

[b] Presence of ice on sidewalk 
does not of itself show negligence 
of abutting owner. Sanborn v. Mc- 
Keagney, 229 Mass. 300, 118 NE 263. 


77. Ga.—aAtlanta v. Stewart, 117 
Ga. 144, 438 SH 443. 
Iowa.—Kearney v. DeWitt, 199 


Iowa 530, 202 NW 2538; Lush v. Par- 
kersburg, 127 Iowa 701, 104 NW 336. 

Mass.—Sanborn v. McKeagney, 229 
Mass. 300, 118 NE 2638; Kendall v. 
Boston, 118 Mass. 234, 19 AmR 446. 

Mich.—Brown v. Bryant, 166 Mich. 
180, 181 NW 577. 

Miss.—Union y, Heflin, 104 Miss. 
669, eo S 652. 

N. Y.—Jenney v. Brooklyn, 120 N. 
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The princi- 


The doctrine 
against the mu- 
ence.®3 


Y. 164,.24 NE 274; 
Work! 09MNE oY San 6) WING aoe. 
Welsh v. Murray, 2 App. Div. 205, 
37 NYS 882; Lehman v. Brooklyn, 
29 Barb. 234; Haskell v. Cutting, 159 
NYS 669; Ornstein vy. Unterman, 159 
NYS 636. 

Oh.—Zanesville vy. Goodrich, 32 O. 
CG. Ay 42s 

Pa.—Martin v. Letter, 282 Pa. 286, 
127 A 839; Emery v. Pittsburgh, 275 
Pa. 551, 119 A 603; Beck v. German- 
town Cricket Club, 37 Pa. Super. 521; 
Roop v. Gross, 25 Pa. Dist. 581. 

Tex.—Willis v. San Antonio, (Civ. 
A.) 267 SW 768. 

Va.—Portsmouth v. Houseman, 109 
Va. 554, 65 SE 11; MeCrorey vv. 
Thomas, 109 Va. 373, 63 SE 1011, 17 
AnnCas 3738. 


Wash.—Dougan vv. §eattle, 76 
Wash. 621, 136 P 1165, 51 LRANS 
214, S79)" Wash. i696, pis9y7 60m. 


Wis.—Tiborsky v. Chicago, ete., R. 
Co., 124 Wis. 243, 102 NW 549; Gros- 
senbach v. Milwaukee, 65 Wis. 31, 26 
NW 182, 56 AmR 614. 

Ont.—McKay v. Port Dover, 6 Ont 
WR 878. 

[a] TIllustration.—Proof that a bi- 
eycle rider came into collision with 
an electric lamp lowered for the pur- 
pose of cleaning it, unaccompanied 
by other evidence of want of due 
care on the part of defendant, creates 
no presumption of negligence on its 
part. Smalley v. Yonkers HBlectric 
Light, ete, Co., 56 App. Div. 547, 67 
NYS 503. 

78. Willis v. San Antonio, (Tex. 
Civ. A.) 267 SW 763; Green v. Reeds- 
burg, 162° Wis. 101, 155 NW 938. 

{a] MT lustration.—In an action for 
injuries by tripping over a broken 
gSuy wire, on a sidewalk, attached to 
an electric light pole used by* de- 
fendant city for its commercial elec- 
tric plant, the mere fact that the wire 
was broken was not evidence of fail- 
ure of inspection. Green v. Reeds- 
162 Wis. 101, 155 NW _ 988. 
Du Bois v. Pancoast, 218 Fed. 
60, 1838 CCA 662. 

[a] Dlustration.—-In an action 
against a municipal corporation to 
recover for an injury to plaintiff, 
caused by the givings way of the an- 
chorage of a banner which had been 
stretched across a street by third 
persons, the doctrine of res ipsa 
loquitur cannot be invoked as against 
defendant. Du Bois v. Pancoast, 218 
Fed. 60, 1383 CCA 662. 

80. Corbin v. Benton, 151 Ky. 483, 
152 SW 241, 43 LRANS 591; Beck v. 
Germantown Cricket Club, 228 Pa. 
173, 77 A 448. 

81. Goodman v. McCammon, 42 
Ida, 696, 247 P 789; Corbin v. Ben- 
ton, 151 Ky. 483, 486, 152 SW 241, 
43 LRANS 591; Willis v. San An- 
tonio, (Tex. Civ. A.) 267 SW 763. 

“While a city may construct, re- 
construct and repair its streets, and 
may in other ways exercise control 
over its streets, yet there is no such 
management or control on its part 
as will justify the application of the 
doctrine of res ipsa loquitur. Streets 
are not only built and maintained 


[88 2012-2013 


personal injuries caused by the dangerous and de- 
fective condition of city streets originally con- 
structed in a proper manner.*? 
doctrine applies only where general negligence is 
pleaded, and not where the complaint specifies par- 
ticular acts as constituting negligence.*” 
Presumption not conclusive. 
ipsa loquitur doctrine applies, it raises only a prima 
facie, and not a conclusive; presumption of negli- 


Furthermore the 


Even where the res 


[§ 2013] b. Burden of Proof**—(1) In General. 
Plaintiff has the burden of proving, in the first 
instance, all facts essential to establish at least 
a prima facie case in his favor.®® 
is on plaintiff to prove the existence of a duty on 


Thus the burden 


Hunt v. New!for the use of, but are in constant 


use by, the traveling public. Being 
in constant use by the traveling pub- 
lic, streets which are properly con- 
structed and are in every respect 
suitable for public travel may im- 
mediately become defective or dan- 
gerous from such constant use.’ In- 
deed, in the majority of cases, the 
probability of their becoming defec- 
tive or dangerous from their con- 
tinuous use by the public is much 
greater than that growing out of 
their defective or dangerous con- 
struction, reconstruction or repair. 
To say, therefore, that the break- 
ing or slipping of a stone, shown to 
be in every way sufficient for the 
purpose of covering a culvert, is of 
itself evidence of its insufficiency or 
negligent placement, when, as a mat- 
ter of fact, its condition or improper 
position may have been due to its 
being struck by a vehicle a few min- 
utes before the accident occurred, 
would often impose upon a city a 
liability for an accident when the 
city was not only free from negli- 
gence, but had used the utmost care 
to maintain its streets in a rea- 


sonably safe condition for public 
travel.” Corbin v. Benton, supra. 
82. Duffy v. McGee, 196 Mo. A. 


895, 195 SW 1053. But see Gallagher 
v. Edison Illum. Co., 72 Mo. A: 576 
(holding that the doctrine of res 
ipsa loquitur, when applicable, is 
conditioned on the absence of other 
negligence, not en the absence of 
averments of negligence in the peti- 
tion, and that a party may rely upon 
it even though his pleading sets out 
the facts of the negligence com- 
plained of, provided such acts are the 
ones which the legal inference tends 
to establish). 

[a] Specific negligence not 
charged.—An allegation in a petition 
that “defendant negligently placed, 
left and deposited in a dangerous po- 
sition on the sidewalk, just in front 
of said store room” a box, ete, is a 
charge of negligence in general, and 
not a specification of particular neg- 
ligence so as to cut out the appli- 
eation of the res ipsa loquitur rule. 
Duffy v.. McGee,) 196 Mo. AP >395, 
399, 195 SW 1053. 

83. Mora v. Favilla, 186 Cal. 199, 
199 P 17; Brown v. Bryant, 166 Mich. 
180, 131 NW 577; Cunningham v. 
Dady, 191 N. Y, 152, 838 NE 689. 

[a] Evidence held insufficient to 
rebut presumption of negligence from 
happening of accident. Fisher v. 


gt York, 93 Misc. -481, 157° NYS 
84. Generally see Evidence §§ 13-— 


24; Negligence [29 Cyc 597]. 
85. La.—Fauvia v. New Orleans, 
20 La. Ann. 410, 
NMass.—Gillis v. Cambridge Gas 
Light Co., 202 Mass. 222, 88 NE 779. 
Mo.—Barnes v. St. ‘Joseph, 151 Mo. 
A. 523, 1832 SW 318; Werth v. Spring- 
field, 32 Mo. A. 12. 
N. H.—Lane v. Concord, 70 N. H. 
ee 49 A 687, 85 AmSR 643. 
S.—Taylor Vv. Durno, 53.3N. 4S; 
199, 45 DomLR 450. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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defendant’s part in reference to the matters com- 
plained of,8* and its negligence or breach of such 
duty ;°7 that the negligent acts were done by or 
under defendant’s authority,*® and not in the per- 
formance of governmental functions;*® that, in the 
case of an action for injuries caused by defects or 


{a] In an action for a nuisance by 
dumping refuse material on a va- 
eant lot adjoining plaintiff’s prem- 
ises, it is incumbent on plaintiff to 
prove that the deposit complained of 
was injurious to health, and that 
defendant’s- use of the premises was 
unreasonable under all the circum- 
stances. Lane v. Concord, 70 N. H. 
485, 49 A 687, 85 AmSR 648. 

{b] Injury by mob.—Fauvia v. 
New Orleans, 20 La. Ann. 410. 

86. Conn.—Coletti v. Bridgeport, 
103) Conn. 15,7 130 =A. 175. 

Iowa.—Farley v. Des Moines, 199 
Iowa 974, 203 NW 287. 

Mo.—Hays v. Columbia, 159 Mo, A. 
431, 141 SW 3. 
sgh Y.—Cohn v. Tomes, 107 NYS 

ui 


Pa.—Cunius v. Edwardsville Bor- 
ough, 63 Pa. Super. 118. 

[a] Duty to repair at place where 
injury occurred must be shown by 
plaintiff in an action against a city 
for injuries from a defective high- 
way. Coletti v. Bridgeport, 103 Conn, 
TE 30 A LTS. 

{b] Acceptance of street.—Plain- 
tiff has the burden of proving an 
acceptance by the city of the street 
where the accident occurred. Cunius 
v. Edwardsville Borough, 63 Pa. 
Super. 118. 

{e] Ownership of abutting prem- 
ises.—In an action against one al- 
leged to be the owner of premises 
abutting upon a sidewalk on which 
plaintiff was negligently injured, the 
burden was upon plaintiff to prove 
such ownership. Cohn v. Tomes, 107 
NYS 551. 

87. U. S.—Finch v. Ottawa, 190 
Fed. 299, 111 CCA 199; Delger v. St. 
Paul, 14 Fed. 567, 4 McCrary 634. 

Colo.—Boulder v. Stewardson, 26 
Colo. A. 290, 143 P 820. 

Del.—Stidham v. Delaware City, 22 
Del. 359, 67 A 175; Green v. Newark, 
aie Del. 3t6,97 62 AS79250 Jarrell’ v. 
Wilmington, 20 Del. 454, 56 A 379; 
Wilkins v. ‘Wilmington, 16 Del. 132, 
42 A 418. 


D. C.—District of Columbia v. 
Moulton, 15 App. 363 [rev on other 
grounds 182 U. ‘SC 576, 21 SCt 840, 
450 Te eds 3tq: 


Ga.—Atlanta v. Stewart, 117 Ga. 
144, 48 SE 443; Brown v. Atlanta, 
66 Ga. 71; Dawson v. McGill, 28 Ga. 
A. 300, 111 SE 75. 

Ill.— Chicago v. Major, 18 Ill. 349, 
68 AmD 553; Hapavy v. Chicago, 133 


THD PAR 452; 
Ind.—Hobart v. Casbon, 81 Ind. A. 
24, 142 NE 138. 


Towa. —Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822; Farley 
v. Des Moines, 199 Iowa 974, 203 NW 


287; Mapes v. Cherokee, 199 Iowa 
544, 202 NW 258; Kearney v. De 
Witt, 199 Iowa 530, 202 NW 253; 


Raskin v. Sioux City, 198 Iowa 865, 
200 NW ~°§ 338; Ferguson iv. Des 
Moines, 197 Iowa 689, 198 NW 40; 
Spiker v. Ottumwa, 193 Iowa 844° 
186 NW 465; Cutshall v. Keokuk, 185 
Iowa 808, 169 NW Oils Parker v. 
Bedford, 139 Iowa 545, 117 NW 955. 

Ky.—Pikeville Vv. Williams, Paley LES 
52, 280 SW 467. 

Md.—Baltimore v. Stalfort, 123 Md. 
269, 91 A 476. 

Mass.—Gunning v. King, 229 Mass. 
177, 118 NE 2383; Hadden v. Somer- 
ville, 197 Mass. 480, 83 NE 1105; 
Newton vy. Worcester, 174 Mass. 181) 
54 NE 521; Collins v. Waltham, 151 
Mass. 196, 24 NE 327. 

Miss.—Meridian v. Crook, 109 
Miss. 700, 69 S 182, LRA1916A 482. 

Mo. —Carey Vv. Kansas City, 187 Mo. 
715, 86 Sw 438, 70 LRA 65; Hays 
v. Columbia, 159 Mo. A. 431, 141 SW 
3; Barnes v, St. Joseph, 151 Mo. A. 
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523, 132 SW_ 318. 


Mont.—O’Donnell vy. Butte, 65 Mont. | 


ra Prey 

N. H.—Soucy v. 
Ne bot SSe An 518. 

N. Y.—Lyman Vv. 
Y. 398, 127 NE 312 
York, 195° App. Div. 540, 186 NYS 
893; Herman v. Buffalo, 157 App: 
Div. 819, 143 NYS 205 [rev on other 
grounds 214 N. Y. 316, 108 NE 451]; 
Hayden v. Joline, 137 App. Div. 755, 
122 NYS 629; Munro v. Wells Bros. 
Co., 116 App. Div. 663, 101 NYS 900; 
Ebbets v. New York, 111 App. Div. 
3864, 97 NYS 8338; McGinity v. New 
York, 12 N. Y. Super. 674; Breidbart 
v. Empire City Subway Co., 146 NYS 


1064 

N. C.—Monds v. Dunn, 163 N. C. 
108, 79 SE 303; Jones v. Greensboro, 
124 N. C. 310, 382 SE 675. 

Okl.—Guthrie y. Thistle, 5 Okl. 
517, 49 P 1003. 

Pa.—McDonald v. Philadelphia, 248 
Pa. 145, 938 A 959; Posey v. Western 
Pennsylvania Nat. Bank, 243 Pa. 568, 
90 A 363; Neil v. Monongahela City, 


463, 
78 


Potsdam, 228 N. 
Wegman v. New 


Manchester, 


54 Pa.—Super. 324; Herron v. Du- 
quesne Borough, 34 Pa. Super. 231; 
Honiekson y. Philadelphia, 28 Pa, 
Co, 506. 

Tex.—Willis v. San Antonio, (Civ. 


A.) 267 SW 763. 
Wis.—Shier y. Gillett, 186 Wis, 392, 
202 NW 806. 
Eng.—McKenzie v. Chilliwack, 
[1912] A. C, 888, 8 DomLR 692. 
Can. —Raymond v. Bosanquet, 59 
Can.:S. C. 452, 50 DomLR 560. 
Ont.—Jephson v. Niagara Falls, 3 
OntWR 938; Noble v. Toronto, 46 U. 


0 GSES = a Bs Burns v. Toronto, 42 
WIS} (2s 
[a] insteston.—Where a horse, 


becoming frightened by an engine 
placed by defendant in a street by 
permission of the authorities, and 
necessarily employed in the construc- 
tion of a public building, ran against 
plaintiff’s horse and carriage, the 
burden was on plaintiff in an action 
to recover for injuries to prove that 
the engine was negligently operated. 
Munro v. Wells Bros. Co., 116 App. 
Div. 663, 101 NYS 900. 

[b] Condition of weather.—In an 
action for injuries to a pedestrian 
from slipping on an icy crosswalk, 
the condition of which was due to 
alternate thawing and freezing by 
reason of variable weather conditions, 
the burden was on plaintiff to show 
the condition of the weather at, or 
just prior to, the time of the acci- 
dent. O’Dennell y. Butte, 65 Mont. 
Age, 2i1 (P19 0. ‘ 

88. McGrail v. Kalamazoo, 94 
Mich. 52, 53 NW 955; York v. Spell- 
man, 19 Nebr. opis 27 NW 213; Pro- 
vine v. Seattle, 59 Wash. 681, 410 ie 


619. 

s9. Akron v. Butler, 108, Oh. St. 
122, 140 NE 324. But see infra text 
and note 8. 

Governmental or corporate func- 
tions generally see supra §§ 1701- 
1708. 

90. Ala.—Ensley v. Smith, 165 
Ala. 387, 51 S 348; Davis v. Alex- 
ander City, PSieeA lone AOGa oon S SOen . 

Colo.—La Junta v. Burns, 46 Colo. 
486, 104 P 941. 

Ga.—Dawson y. McGill, 28 Ga. A. 
300, 111 SHE 75. 


Til.—_ Gage vo) Vienna, 203° Tl A. 
156; Ballance v. Granite City, 188 
TI eA 315s 

Me.—Haines v. Lewiston, 84 Me. 
18, 24 A 430. 


Md.—vVannort v. Chestertown, 132 
Md. 685, 104 A 113. 
Mass.—Smith v. Hyde Park, 219 
Mass. 168, 106 NE 564. 
Mich. —MeGrail vy. Kalamazoo, 94 
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obstruction, defendant had notice, actual or con- 
structive, of the defect or obstruction,®® in time to 
have repaired or removed it before the accident; 
the fact®? and extent” of the consequent injury; 
and that defendant’s 
such injury.°* Where plaintiff was injured by step- 


negligence was the cause of 


Mich. 52, 53 NW 955; Tice vy. Bay 
ONY 84 Mich. 461, 47 NW 1062. 
Nebr.—Nothdurft v. Lincoln, 66 


Nebr, 430, 92 NW 628, 96 NW 163; 


York vy. Spellman, 19 Nebr. 357, a0 
NW 213. 

Ni) ¥i—Kelley; v.) Troy, 243) “App; 
Div. 496, 211 NYS 5; McGinity v. 
New York, -12 N. Y. Super. 674; 
Miners v. Ausfresser, 99 Misc. 236, 


165 NYS 691 [rev 101 Misc. 394, 16.7 
NYS 17]; Schoenfeld v. Mott ‘Ave, 
Realty Co., 156 NYS 263; Seliger v. 
New York, 88 NYS 1003. 

N. C.—Jones_v. Greensboro, 124 
Nv Ce 310532. Shr 6th. 

Pa.—Dress v. Harrisburg, 287 Pa. 
157, 124 A 400; Neil v. Monongahela 


City, 54: Pas Super. 324; Hopkins vy, 
Williamsport, 25 Pa. Super. 498. 
Tenn.—Hilson v. Memphis, 142 


Tenn. 620, 221 SW 851. 

Tex.—Sherman vy. Greening, (Civ. 
A.) 73 SW 424, 

Wis.—Appel v. Ruggaber, 180 Wis. 

298, 192 NW 993; Sullivan v. Osh- 
kosh, 55 Wis. 508, 13 NW 468. 
_ [a] Thus, where a pedestrian was 
injured by the tilting of the lid of 
a coalhole in the pavement, and the 
accident might have happened from 
contingencies arising at the moment 
of the accident, the burden was on 
plaintiff to prove the prior existence 
of such contingencies, and that de- 
fendant company knew or _ should 
have known of the same. Posey v. 
Western Pennsylvania Nat. Bank, %943 
Pa, 56851190) =A 363. 

[b] Notice to abutting owner.— 
In an action against a garage owner 
for injuries sustained by plaintiff, 
from slipping on oil on the sidewalk 
in front of defendant’s place of busi- 
ness, the burden was on plaintiff to 
show facts charging defendants with 
constructive notice of the presence 
of oil on the sidewalk. Appel v. 
Ruggaber, 180 Wis. 298, 192 Nw 993. 

Necessity and sufficiency of notice 
of defect see Supra §§ 1819-1832. 

91. Ind.—New Albany v. Slattery, 
72 Ind. A. 503, 124 NE 755. 

La.—Weinhardt v. New Orleans, 
125: Ta. 351,, 51-'S) 286: 

Mass, —Hamilton v. ime eke 219 
Mass. 418, 106 NE 1018 

Mo. —Armstrong v. Monett, 228 SW 
771; Barnes v. St. Joseph, 151 Mo, A, 
523, 132 SW 318. 

Pa.—MecDonald  v. Philadelphia, 
248 Pa. 145, 93 A 959; Herron v. Du- 
quesne Borough, 34 Pa. Super. 231. 

But see infra text and note 14. 

[a] Lapse of reasonable time for 
removal of snow and ice must be 
shown. ae aes v. Monett, (Mo.) 
228 SW 771 

Time allowed for repairs or re- 
move of obstructions see supra § 

8 

92. Brown v. Atlanta, 66 Ga. 71; 
Ballance v. Granite City, 188 Ill. IN 
315; Farley v. Des Moines, 199 Iowa 
974, 203 NW 287; Kearney Va De 
Witt, 199 Iowa 530, 202 NW 253. . 

93. Ballance v. Granite City, 188 
TH) AP NS15s Mitchell “Realty (Co. iv: 
ee Allis, 188 Wis. 305, 206 NW 
193. 

[a] Nuisance.—In an action 
against a city to abate a nuisance 
by the pollution of a stream and for 
damages, plaintiff has the burden of 
establishing to a reasonable certainty 
the amount of damage caused to its 
property by the alleged unlawful 
acts of defendant. Mitchell Realty 
Co. v. West Allis, 188 Wis. 305, 206 
NW 193. 

94. U. S.—Finch v. Ottawa, 190 
Fed. 299, 111 CCA 199. 

Ga.—Brown v. Atlanta, 66 Ga. 71; 
Quarles v. Gem Piumbing Co., 18 Ga. 
A. 592, 90 SE 92. 
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ping on a defective sidewalk grating, it is not in- 
cumbent on him to prove his purpose in stepping 


on the grating.®® 


Performance of conditions precedent. 
den tis on plaintiff to show that he has performed 
all conditions precedent to the action,®® such as com- 
pliance with a requirement that he first exhaust 
his remedy against the person primarily liable,°’ 
and with the statutory provision for notice or pres- 
entation of claim;%® and if plaintiff seeks to excuse 
the giving of notice within the prescribed time on 
the ground of disability, the burden is on him to 
prove such disability.°® Plaintiff also has the bur- 
den of proving that there was no intention to mis- 
lead, and that the party notified was not misled, by 


a defective notice.t 


Iowa.—Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822; Farley 
v. Des Moines, 199 Iowa 974, 203 
NW 287. 

La.—Romano v. Seidel Furniture 
Mfg. Co., 114 La. 432, 38 S 409. 


Md.—Baltimore v. -Stalfort, 123 
Md. 269, 91 A 476. 
Mass.—Newton v. Worcester, 174 


Mass. 181, 54 NE 521; Collins v. Wal- 
tham, 151 Mass. 196, 24 NE 327. 

Mo.—Starkey v. Greenville, 189 Mo. 
A. 352, 175 SW 314; Hays v. Colum- 
bia, 159 Mo. A. 431, 141 SW 3. 

N. Y.—Forbes v. Jamestown, 212 
App. Div, (332; 209 NYS 99; Slevin 
v. New York, 56 N. Y. Super. 604, 7 
NYS 906 [aff 121 N. Y. 696 mem, 24 
NE 1099 mem]. 

N. C.—Alexander v. 
165..N. "CG, 527,81 SE. 7638. 

Okl.—Guthrie v. Thistle, 5 Okl. 517, 
49 P 1008. 

Pa.—MecDonald v. Philadelphia, 248 
Pa. 145, 93 A 959; Glancy v. McKees 
Rocks, 243 Pa. 216, 89 A 972; Hopkins 
v. Williamsport, 25 Pa. Super, 498. 

Tex.—Peterson v. Houston, (Civ. 
A.) 224 SW 580. 

Wis.—Hyer v. Janesville, 101 Wis. 
371, 77 NW 729 (the burden is on 
plaintiff to show how and why the 
accident occurred). 

Eng.—McKenzie v. Chilliwack, 
[1912] A. C. 888, 8 DomLR 692. 

N. S.—Judge v. Liverpool, 49 N. 
S: 513, .28- DomLR 617 [app dism 
5iaCan S:3©." 609,45) DomLR. 75a]. 

Que.—Lamothe vy. St. Pierre of 
48 Que. Super. 481; Beau- 
St-Urbain Premier, 22 Que. 
Super. 208. 

{a] Illustration.—In an action 
against a city for injuries to resi- 
dences when dynamite in a sewer 
contractor’s shed exploded, plaintiff 
had the duty to offer substantial 
evidence to show that the explosion 
of the dynamite for which the city 
was liable, rather than the explosion 
of gasoline vapor for which it was 
not liable, produced the injury. Hol- 
man vy. Clark, 272 Mo. 266, 198 SW 


Statesville, 


Verone, 
lieu” vy. 


868. 

95. McHale v. Foster, 153 NYS 
985; McKeown v. Foster, 153 NYS 
983. 

96. See cases infra notes 97, 98. 

97. Henker v. Fond du Lac, 71 


Wis. 74, 36 NW 632 (under Fond du 
Lac City Charter §§ 206, 207, the 
burden is on plaintiff to show that 
he has exhausted his remedies 
against an adjoining lot owner for in- 
juries caused by defects in the side- 
walk in front of such lot owner’s 
premises). 

Exhaustion of remedies as condi- 
tion precedent see supra § 1955. 

98. Ala.—Grambs v. Birmingham, 
202 Ala. 490, 80 S 874. 

Fla.—Stallings v. Tampa, 78 Fla. 
606, 838 S 625. 

tll.—Condon v. Chicago, 249 Ill. 
596, 94 NE 976; Swenson vy. Avrora, 
196 Ill. A. 83; Ballance v. Granite 
City,” 138) Di ASvsi5: 

Mass.—Coghlan vy. White, 236 Mags, 
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Extent of burden on plaintiff. But in general it 
is sufficient that plaintiff prove such of his allega- 


tions as make out his prima facie case without an- 


‘The bur- 


ticipation of the defense;? and he is not bound to 
prove every incident or detail,* such as the fact 
that defendant had the means for repairing a de- 
fective street,* or to exclude every other possible 
theory as to what might have caused the injury, 
where it can be found directly attributable to de- 
fendant’s fault.® 

Burden on defendant. Where plaintiff has estab- 
lished a prima facie case under the doctrine of 
res ipsa loquitur® or otherwise, the burden is then 
on defendant to prove all matters of excuse or 
defense relied upon,’ such as the fact that the 


alleged negligent act was done in the perform- 


165, 128 NE 33. } 

Mo.—Shuff v. Kansas City, (A.) 
257 SW 844. 

N. Y.—Rogers v. Port Chester, 234 
N. Y. 182, 137 NE 19; MacMullen v. 
Middletown, 187 N. Y. 37, 79 NE 
863, 11 LRANS 391; Rice v. Mechan- 
icville, 195 App. Div. 268, 186 NYS 
756; Conway v. New York, 139 App. 
Div. 446, 124 NYS 660; Biggs _v. 
Geneva, 100 App. Div. 25, 90 NYS 
858 [aff 184 N. Y. 580 mem, 77 NE 
1182 mem]. 

Tenn.—Nashville v. Black, 142 
Tenn. 397, 219 SW 1043, 12 ALR 453. 

Tex.—Fort Worth v. Jones, (Civ. 
A.) 249 SW 296. 

Necessity and sufficiency of notice 
of injury see supra §§ 1956-1984. 

99. May v. Boston, 150 Mass. 517, 
23 NE 220. S 

Excuse for failure or delay in giv- 
ing notice see supra §§ 1977-1979. 

1. Bowes v. Boston, 155 Mass, 344, 
29 NE 6338, 15 LRA 365. 

Effect of notice to mislead see su- 
pra § 1970. 

2. Caskey vy. La Belle, 101 Mo. A. 
590, 74 SW 118; Pugh v. Springdale 
Borough, 238 Pa. 361, 86 A 189. 

{a] Dwustration.—Iin an action for 
injuries from a defective pavement, 
plaintiff need not prove that other 
pavements in the same or similar 
boroughs were not in an equally un- 
safe condition, this being a matter 
of defense. Pugh v. Springdale Bor- 
ough, 238 Pa. 361, 86 A 189: 

3. Ft. Wayne v. Coombs, 107 Ind. 
75, 7 NE 743, 57 AmR 82; Lindholm 
v. St. Paul, 19: Minn.- 245% “Stern: v: 
Bensieck, 161 Mo. 146, 61 SW 594. 

[a] Tlustration.—In an action to 
recover for injuries resulting from 
negligence in constructing a sewer, 
it is not necessary for plaintiff to 
prove that the ordinance directing its 
construction was regularly adopted, 
it being sufficient to show that the 
city had assumed to adopt it, and 
under it had constructed the sewer. 
Ft. Wayne v. Coombs, 107 Ind. 75, 
7 NH 743, 57 AmR 82. 

Lindholm y. St. Paul, 19 Minn. 


Gillis v. Cambridge Gas Light 
202 Mass, 222, 88 NE 779. 
Abrams v. Seattle, 60 Wash. 
356, 111 P 168, 140 AmSR 916. 

[a] MTlustration.—Where the doc- 
trine of res ipsa loquitur applied to 
raise a presumption of negligence 
by a city in operating its lighting 
plant resulting in injuries to a con- 
Sumer while turning on a light, the 
burden was upon the city to show 
that it exereised the requisite degree 
of care in maintaining its plant and 
wires. Abrams y. Seattle, 60 Wash. 
356, 111 P 168, 140 AmSR 916. 

Application of doctrine generally 
see supra § 2012. 

7. Ill—kKenyon v. Chicago City R. 
Co., 235 Ill. 406, 85 NE 660. 

IKkan.—Potter v. Rorabaugh-Wiley 


Dry Goods Co., 83 Kan. 712, 112 P 
618, 32 LRANS 45. 
Mass.—Whitten v. Haverhill, 204 


Mass, 95, 90 NE 409. 

Minn.—Kobs vy. 22 
Minn. 159.. 

N. Y.—Lyman vy. Potsdam, 228 N. 
Y. 398, 127 NE 312; Williams v. 
New York, 214 N. Y. 259, 108 NE 
448; Redding v. New York, 174 App. 
Div. 872, 159 NYS 1138; Nahme v. 
New York, 174 App. Div. 856, 159 
NYS 1130; Mansfield v. New. York, 
119 App. Div. 199, 104 NYS. 386; 
Fisher v. New York, 93 Misc. 481, 157 
NYS 287. 

Tex.—Texarkana v. Reagan, 112 
Tex. 317, 247 SW 816 [aff (Civ. A.) 
238 SW 717]. 

Ont.—Greer v. Mulmur, 59 Ont. L, 
259, [1926] 4 DomLR 132. 

[a] Illustrations.—(1) Under Pub. 
St. c 52 § 20, providing that, in an 
action against a city for personal in- 
juries, no more damages than one 
fifth of one per cent of the state 
valuation of the city or more than 
four thousand dollars shall be re- 
covered, the burden of proving that 
one fifth of one per cent was less 
than four thousand dollars is on 
defendant. Harris; *v..~ Quincey, Teh 
Mass. 472, 50 NE 1042. (2) In an 
action against a city for injury from 
slipping on a snowy and icy side- 
walk, where it appeared that other 
sidewalks in the vicinity had been 
cleared, the burden was on the city 
to prove that it was impossible to 
clean the sidewalk in question? ~Wil- 
liams _v. New York, 214 N. Y. 259, 
108 NE 448. (8) The burden is on 
the city to show compliance with 
Amsterdam City Charter § 88, pro- 
viding that the common council shall 
designate on the city map all such 
streets aS cannot be put in proper 
condition. McCormick vy. Amster- 
dam, 18 NYS 272. (4) In an action 
against a municipality for failure to 
keep a road in repair, immediately it 
is shown that the road was not in 
repair, the onus is on the municipal- 
ity to show that the lack of repair 
existed notwithstanding all reason- 
able efforts to comply with the law. 
Greer v. Mulmur, 59 Ont, L. 259, 
[1926] 4 DomLR 182. 

{b] Prescriptive right to maintain 
sewer.—The burden is on defendant 
municipality in an action against it 
for damagés caused by the discharge 
of sewage on plaintiff's land to 
show that it had acquired a pre- 
scriptive right to maintain the sewer 
as it did. Whitten v. Haverhill, 204 
Mass. 95, 90 NE 409. -° 

[c] 'Where a municipal corpora- 
tion cuts a ditch across one of its 
streets, whereby a large and unusual 
quantity of water is turned upon pri- 
vate property of another, the act 
being prima facie wrongful, and the 
ditch a nuisance, for which the cor- 
poration is liable, circumstances re- 
butting such prima facie character 
are matters of defense to be pleaded 


Minneapolis, 


and proved by the corporation. Kobs 
v. Minneapolis, 22 Minn. 159. 
Contributory negligence sce infra 


§ 2014. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


§§ 2013-2014] 


ance of a governmental duty,® that it was the act 
of an independent contractor,® or the ultra vires 
act of its agent;?° that the injury was due to the 
act of God; that the municipality had abandoned 
the street on which the injury occurred; that it 


had no sufficient funds with which 


or the legal means of procuring such funds; that 


it had not sufficient time in which 


before the injury;'* or that plaintiff’s injury was 
aggravated by negligence on his part.?® 
action is against the person who placed an obstruc- 
tion in the street, defendant has the burden of 
showing either an express license from the munici- 


pality or that the obstruction was 
lawfully be placed in the street 


8. Jones v. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474. 

Governmental or corporate func- 
tions gemerally see supra §§ 1701- 
1708, 

9. Provine v. Seattle, 59 Wash. 
681, 110 P 619. : 

10. Faucheux v. St. Martinville, 
120 La. 764, 45 S 600. 

11. Wilkins v. Wilmington, 16 
Del. 132, 42 A 418; McCook v. Mc- 
Adams, 76 Nebr. 1, 11, 106 NW 988, 
110 NW 1005, 114 NW 596. 

[a] Unprecedented storm.—W here 
a city relies upon an extraordinary 
storm as an excuse for injuries 
caused by a defective street, it must 
show that the defect resulted from 
such storm and not from its own 
negligence. Wilkins y. Wilmington, 
16 Del. 132, 42 A 418. 

12. Horey v. Haverstraw, 124 N. 
Y. 273, 26 NE 532; Hanley v. Hunt- 
ington, 37 W. Va. 578, 16 SE 807. 

13. Weed vy. Ballston Spa, 76 N. Y. 
329. 

Insufficiency of funds as defense 
see supra § 1760. 

14. Weinhardt v. 
125 La, 351;-51 S 286. 
text and note 91. 

15. Goshen v. England, 119 Ind. 
368, 21 NE 977, 5 LRA 253. 

Burden of showing contributory 


New Orleans, 
But see supra 


negligence generally see infra 
§ pe oa ; 
16. yon v. Chicago City R. 


Co., 236° TL 406, 85 NE 660 faft 137 
dil. A. 126]. 
License or permission as defense 
see supra § 1878. 
17. Generally see Negligence [29 
v. 


Cye 601]. 
Oakland, 52 
CabeAs 639.199 IP Sete 


18. Cal.—McCain 

Til.—-Chicago v. Major, 18 Ill. 349, 
68 AmD 553; Ballance v. Granite 
City, 188 Tl. A. 815; Hapavy v. Chi- 
cago, L388" Tl 6A. 452; Abingdon v. 
McGrew, 42-Ill. A. 109. 

Iowa.—Spiker v. Ottumwa, 193 
Iowa 844, 186 NW 465; Cutshall v. 
Keokuk, 185 Iowa 808, 169 NW 677; 
Hubbard v. Mason City, 60 Iowa 
400, 14 NW 772. 

Mass.—McCulloch v. Needham, 217 
Mass. 227, 104 NE 484; Tuttle v. 
Lawrence, 119 Mass. 276. 

Mich.—Gibbs v. Dayton, 166 Mich. 
263, 181 NW 444; Hunter v. Durand, 
187 Mich. 58, 100 NW 191. 

Miss.—Vicksburg v. Hennessy, 54 
Miss. 391, 28 AmR 354 (plaintiff will 
not be relieved from affirmatively 
showing freedom from contributory 
negligence, by remissness in the city 
authorities). 

N. Y.—Lyman v. Potsdam, 228 N. 
Y. 398, 127 NE 312; Weston v. Troy, 
139 N. Y. 281, -34 NE 780; Lee v. 
Troy Citizens’ Gas-Light Co., 98 N. 
Y. 115; Klein v. Burleson, 138 App. 
Div. 405, 122 NYS 752; McGinnis v. 


Hyman, 63 Misc. 316, MT * SNES: 
202. 
Tenn.—Stewart v. Nashville, 96 


Tenn. 50, 33 SW 613. 
Que.—Beaulieu v. St- Urbain Ere; 
mer 22 Que. Super. 208. 
{a] In Indiana (1) the burden 
was formerly held to be on plaintiff 
to. Show his freedom from contribu- 
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sion.18 


to repair streets 
to make repairs 


Where the 


one which might 


without permis- | of contributory 
tory negligence. Goshen v. Eng-! 
land, 119 Ind. 368, 21 NE 977, 5 LRA 
253; Ft. Wayne v. Coombs, 107 Ind. 
75, 7 NE 743, 57 AmR 82 [disappr 
Roll v. Indianapolis, 52 Ind. 547]; 
Trout v. Elkhart, 12 Ind. A. 343, 39 
NE 1048. (2) But the statute has 
changed the rule, and it is now in- 
cumbent on defendant to prove that 
plaintiff was guilty of contributory 
negligence. Indianapolis v. Keeley, 
167 Ind. 516, 79 NE 499; Hobart v. 
Casbon, 81 Ind. A. 24, 142 NE 138; 
Linton v. Maddox, 75 Ind. A. 449, 
130 NE 810; New Albany v. Stall-, 
ings, 74 Ind. A. 232, 124 NE 701; 
Diffenderfer v, Jeffersonville, 67 Ind. 
A. 10, 118 NE 836; Hast Chicago v. 
Gilbert, 59 Ind. A. 618, 108 NE 29, 
109 NE 404; La Fayette v. West, 43 
Ind. A. 325, 87 NE 550. (3) The stat- 
ute does not, however, create a pre- 


sumption as to a contested issue, but | 


only relieves a plaintiff of the burden 
of showing affirmatively the nega- 
tive fact that he was not guilty of 
contributory negligence. Indianapo- 
lis v. Keeley, 167 Ind. 516, 79 NE 
499 [rey (A.)° 76 NE 1117]. (4) 
Moreover the rule applies only where 
plaintiff's own evidence does not 
show contributory negligence. Lin- 
ton v. Maddox, 75 Ind. A. 449, 130 
NE 810. 

[b] In South Carolina (1) under 
the statute, the burden is on plain- 


tiff, in an action against a munici- 
pality for injury on a_ defective 
street, to prove his freedom from 


contributory negligence. Huggin v. 
Gaffney, 134 S.C. 124, 132 SE, 163; 
Aughtry v. Columbia, 111 S. C. 420, 
98 SEH 195; Stone v. Florence, 94 S. 
C. 375, 78 SH 23. (2) But this rule 
applies only to the municipality, and 
where a contractor who excavated a 
ditch into which plaintiff fell is made 
a codefendant with the municipality, 
the burden is on him to show that 
plaintiff was guilty of contributory 
negligence. Huggin vy. Gaffney, su- 
pra. (3) A child five years old in- 
jured on a defective street is pre- 
sumptively incapable of negligence 
within Civ. Code (1912) § 30538, pro- 
viding that one suing for injury on 
a defective street must show that 


the injury was not caused by his 
his own negligence. Stone y. Flor- 
ence, supra. 


Actions for death see Death § 167. 

19... Lockport vi) Licht; $13 Ill: A. 
618, 123 Il). .A. 426 [rev on other 
grounds 221 Ill. 35, 77 NE 581]. 

Presumptions as to exercise of due 
care by plaintiff see supra § 2011. 

20. ODiffenderfer v. Jeffersonville, 
67 Ind, A. 10, 118 NE 836. 

[a] Knowledge of danger is pre- 
sumptive evidence of negligence, re- 
buttable by evidence of exercise of 
reasonable care. Diffenderfer v. 
Jeffersonville, 67 Ind. A. 10, 118 NE 
836. 

21. Palmer vy. Concord, 48 N. H. 
211, 97 AmD 605 (so held under a 
statute making cities and towns lia- 
ble for damages caused by mobs, ex- 
cept where the damage was caused 
by his “illegal or Improper” conduct), 

22. Colo.—Colorado Springs Vv. 
Floyd; 19 Colo. A, 167,°73 P 1092. 


[§ 2014] (2) Contributory Negligence.17 
jurisdictions the burden is on plaintiff to show that 
he was free from contributory negligence at the time 
of the injury,'® particularly where the circumstances 
shown by his evidence give rise to a presumption 
of contributory negligence,!® as where it is shown 
that he had knowledge of the danger,?° and where 
the circumstances cast imputations upon his con- 
duct.*! In other jurisdictions, however, contributory 
negligence is held to be a matter of defense, and 
the burden is on defendant to prove it,?? unless 
plaintiff by his own evidence discloses contributory 
negligence,** or the evidence raises a presumption 


[48..C.ae].. 1247 


In some 


negligence.” Thus, where it ap- 


Del.—Wilkins vy. 16 
Del, 132, 42 A 418 

D. C.—Muller y. District of Colum- 
bia 16 D..Cr 286; 

Ky.—Nicholasville v, Fain, 99 SW 
275, 30 Kyl 564. 


Wilmington, 


La.—Lemoine v. Alexandria, 151 
La. 562, 92) 9 58. 
Mo.—Coffey v. Carthage, 200 Mo. 


616,.98 SW 562; Ross v. Hoffman, 
(A.) 269 SW 679; Hisele v. Kansas 
City, (A.) 237 SW 873; Roberts v. 
St. Joseph, (A.) 185 Sw 1197; Holda- 
ing v. St. Joseph, 92 Mo. A. 143, 


Mont.—tIrving v. Stevensville, 51 
Mont. 44, 149 P 483. 
Nebr.—-Lexington v. Fleharty, 74 


Nebr. 626, 104 NW 1056. 

N. C.—Russell v. Monroe, 116 N. C. 

J20) 21 SE 550, 47 AmSR 823. 
D.—Krause v. Wilton, 40 N. D. 
ial Nieg NW 172. 

Okl.—Fairfax v. Giraud, 35 Okl. 
659, 131 P 159; Oklahoma City v. 
tee 17 Okl. 518, 87 P 645, 33 LRANS 

Pa.—Clark vy. Lancaster, 229 Pa. 
161, 78 A 86; Swanwick v. Mononga- 
hela City, 36 Pa. Super. 628. Contra 
Honickson vy. Philadelphia, 28 Pa. 
Co. 506. 

Tex.—San Antonio v. Potter, 31 
Tex. Civ. A. 263, 71 SW 764; Dallas 
v. Myers, (Civ. A.) 64 SW 683. 

Va.—Richmond v. Kose, 127 Va. 
772, 102 SE 561, 105 SEH 554; Gordon 
v. Richmond, 88 Va. 436, 2 SH 727%. 

Wis.—Hart 4 Neillsville, 141 Wis. 
3,° 123 NW 212 135 AmSR 17; Mc- 
Namara Vv. Cimtonville 62 Wis. 207, 
22 NW 472, 51 AmR 722, 

Ont.—Tessier v, Ottawa, 41 Ont. L. 
205, 40 DomLR 12. But see Burns v. 
Toronto, 42 U. C. Q. B. 560 (under 
plea of not guilty, the affirmative of 


issue of contributory negligence is 
on plaintiff). 

23. Colo.—Colorado Springs Vv. 
Floyd, 19 Colo. A. 16'7, 73 P 1092. 

Md.—Vannort v. Chestertown, 132 
Md. 685, 104 A 113. 

Mo.—Ross v. Hoffman, (A.) 269 
SW 679; Hisele v. Kansas City, (A.). 
237 SW 873.- 

Oh.—Peat v. Norwalk, 5 Oh. Cir. 
Ct N.S. 614, 26 (Ohi Cins Ctx alee 
Monroeville v. Weihe, 13 Oh. Cir. Ct. 
689, 6 ‘Oh, Cir) Dec, 188 

Pa.—Swanwick v. Monongahela 
City, 36 Pa. Super. 628. ¥ 

Tex.—San Antonio v. Potter, 31 
Tex. Civ. A. 263, 71 SW 764. 

Va.—Richmond vy. Rose, 127 Va. 
772, 102 SH 561, 105 SH 554, 

Wis.—McNamara v. Clintonville, 
oe Wis. 207, 22 NW 472, 51 AmR 
722. 

24. Bean y. Philadelphia, 260 Pa. 


278, 103 A 727. 

[a] Tliustration.—Where a pedes- 
trian falls on a defective sidewalk in 
broad daylight, in consequence of an 
open and exposed defect in the walk, 
the burden is on him to show condi- 
tions outside of himself which pre- 
vented his seeing the defect, or which 
would excuse his failure to observe 
it. Bean v. Philadelphia, 260 Pa. 278; 
103 A 727; Lerner. v. Philadelphia, 
Pavag AST Ebh PAs MO) Nei ila syy WE Ol Dl RGe INES 
614; Sutton v. Philadelphia, 69 Pa. 
Super, 125. 
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pears that plaintiff knew of the defect which caused 
the injury, the burden is on him to show an excuse 
for his inattention or forgetfulness.”° 
a pedestrian, injured while crossing a street at a 
place other than a regular crossing, claims that his 
failure to use the crossing provided for pedestrians 
was excusable, the burden is on him to establish 


such excuse.?° 


‘[§ 2015] c. Admissibility of Evidence—(1) In 
General. The general rules as to the admissibility 
of evidence in civil actions,?’ particularly those gov- 


25. Birmingham v. Edwards, 201 
Alay 251, 77S) 84h. ’ : 

26. Montgomery v. Philadelphia, 
270 Pa. 346, 113 A 357. 

27. See Evidence §§ 89-1729. 

28. See Negligence [29 Cyc 606]. 

29. See cases infra this section; 
and §§ 2016-2033. one 

30. Ala.—Southern Bitulithic Co. 
v. Perrine, 191 Ala. 411, 67 S 601. 

Conn.—Platt v. Waterbury, lie 
Conn. 531, 45 A 154, 77 AmSR 335, 48 
LRA 691. 

Ga =Georcia) Raa ete.) Co: 
Tompkins, 138 Ga. 596, 75 SE 664. 

Ill.— Salem v. Webster, 192 Ill. 369, 
61 NE 323 [aff 95 Ill. A. 120]. 


Ne 


Md.—Hanrahan y. Baltimore, 114 
Md. 517, 80 A 312. ( 
Mich.—Williams v. Lansing, 152 


Mich, 169, 1155 NW 961; Richards_v. 
Ann Arbor, 152 Mich. 15, 115 NW 
1047. 

N. Y.—Godfrey v. New York, 104 
App. Div. 357, 93 NYS 899 [aff 185 
N. Y. 563 mem, 77 NE 1187 mem]. 

Pa.—Kost v. Ashland Borough, 236 
Pa. 164, 84 A 691. 

Wash.—James v. Seattle, 68 Wash. 
359, 123 P 472; Brown v. Blaine, 41 
Wash, ‘287, 83 P 310. 

{a] Tiustrations.—(1) In an ac- 
tion for injuries claimed to have 
been sustained by falling through a 
coalhole in front of defendant’s prem- 
ises, testimony by the janitress, who 
was on the premises all day, that 
she saw no one fall in front of 
the building on that day, is admis- 
sible. Feingold v. Lefkowitz, 164 
NYS 394. (2) Evidence that a street 
sweeper had occasionally brushed 
dirt and mud from a loose plank 
is admissible, as tending to show 
that defendant city recognized the 
plank as part of the sidewalk so 
as to render it liable for injuries to 
a pedestrian who stepped on_ the 

. James v. Seattle, 68 Wash. 
359,. 123) P A472. 

[b] Contract between a city and 
street contractor is admissible in an 
action for injuries caused by’ the 
failure of such contractor properly 
to guard obstructions created by 
him, to show the relation of the 
city and such contractor. Godfrey 
v. New York, 104 App. Div. 357, 93 
NYS 899 [aff 185 N. Y. 563 mem, 
77 NE 1187 mem]. ; 

31. Dalton v. Humphries, 139 Ga. 
5b6) 77 (SH 790:) Pittsburgh, ete., R. 
Co... v. Chicago,.144 Ill, A. 293 [aft 
242 Ill. 178, 89 NE 1022, 1834 AmSR 
316, 44 LRANS 358]; Moret v. George 
A. Fuller Co., 195 Mass, 118, 80 NE 
789: Texarkana v. Reagan, 112 Tex. 
317, 247 Sw 816 [aff (Civ. A.) 238 
SW 717]. : 

[a] Illustration.—Where a_ city 
demolishes a building as a nuisance 
without judicial sanction, although it 
may defend an action for damages 
on the ground that the building was 
a* nuisance, it must prove that it 
was such by competent evidence, and 
its proceedings leading up to the de- 
struction are inadmissible in its favor 
where only actual damages are 
sought. Texarkana v. Reagan, 112 
Tex. 317, 247 SW 816 [aff (Civ. A.) 
238 SW_717]. 

32. Kolb v. Knoxville, 111 Tenn. 
311, 76 SW 823. 

Generally see Evidence §§ 166-185. 

33. Cook v. Mohawk, 207 N. Y. 


MUNICIPAL CORPORATIONS 


So where 


re 


the interest of the municipality,** or secondary evi- 


ble. 


311, 100 NE 815. 

[a] Tlustration.—In an _ action 
against a village for obstructing a 
stream, testimony that a member of 
its sidewalk committee said the vil- 
lage board would pay for any dam- 
age caused was incompetent. Cook 
Me ay ho 207 Nae son, LOONIE 


Declarations and admissions gen- 
erally see Evidence § 467. 

34. Lorig vy. Davenport, 99 Iowa 
479, 68 NW 717; Rehberg v. New 
York, 99 N. Y. 652, 2 NE 11; Cleve- 
land vy. Beaumont, 4 Oh. Dec. (Re- 
print) 444, 2 ClevLRep 172, 7 Oh. Dec. 
(Reprint) 627, 4 CincLBul 345. 

[a] Matters contained in ordi- 
nance.—In an action against a city 
for damages: due to the corruption 
of a watercourse by sewage, it 
‘was not error to exclude a ques- 
tion, asked of its civil engineer, as 
to whether the city had adepted a 
system ot sewerage and districted 
the city for that purpose, as such 
facts should be proved by its ordi- 
nance to that effect. Cleveland v. 
Beaumont, 4 Oh. Dec. (Reprint) 444, 
2 ClevLRep 172, 7 Oh. Dec. (Reprint) 
627, 4 CineLBul 345. 

{[b] Where a policeman, charged 
in part with the duty of reporting 
to the city defects in sidewalks on 
his beat, makes his reports in writ- 
ing, such reports are the best evi- 
dence, and a record of them is not 
admissible, where it is not shown 
to be one authorized by the law, on 
the issue of what information had 
been received. lLorig vy. Davenport, 
99 Towa 479, 68 NW 717. 

Best and secondary evidence gen- 
erally see Evidence §§ 1219-1379. 

35. Ala.—Perrine v. Southern Bi- 
tulithie,i€o., 190, Ala. 96, 66)4S) 705: 
Anniston v. Ivey, 151 Ala. 392, 44 S 


ae Gilmer v, Montgomery, 26 Ala, 
Conn,—Richmond _y. Norwich, 96 
Conn, 582,115 A 11. 


Del.—Murdin vy. Lewes, 30 Del. 428, 
108 A 74, 

Ga.—Dalton v. Humphries, 139 Ga. 
556, 77 SE 790. 
ieee Vi MER USSG, al cee ee 

Ind.—Indianapolis v. Stokes, 182 
Ind. 31, 105 NE 477; Hammond v. 
Jahnke, 178 Ind. 177, 99 NE 39. 

Iowa.—Buffalo v. Des Moines, 186 
NW 844; Hanson v. Anamosa, 177 
Iowa 101, 158 NW 591; Richardson 
v. Sioux City, 172 Iowa 260, 154 NW 
430, AnnCas1918A 618; Griffin v. 
Marion, 163 Iowa 435, 144 NW 1011. 

Ky.—Covington y.. Visse, 158 Ky. 
134, 164 SW 332; Paducah v. Sim- 
mons, 144 Ky. 640, 139 SW _ 851; 
Shinkle v. Covington, 8 Ky. Op. 227. 

Md.—Baltimore vy. State, 146 Md. 
440, 126 A 130; Salisbury v. Camden 


Sewer Co., 141 Md, 254, 118 A 662. 
Mass.—Newborg v. Boston, 191 
Mass. 70, 77 NE 486. 
Mich.—Warner v. Wyandotte, 175 


Mich. 695, 141 NW 568. 

Mo.—Shuff v. Kansas City, (A.) 257 
SW 844; Barnett v. Kansas City, 
(A.) 214 SW 240; Keithley v. Inde- 
pendence, 120 Mo. A. 255, 96 SW 7338. 

N. Y.—Chase-Hibbard Mill Co. v. 
Elmira, 207 N. Y. 460, 101 NE 158, 
47 LRANS 470; Lawrence v. New 
York, 173 App. Div. 144, 159 NYS 
355; Karlson v. Rapid Transit Sub- 


dence where the best is attainable,*4 is inadmissi- 
So evidence which is immaterial and irrelevant 
to the issues,®° as where it relates to collateral mat- 


way Constr. Co., 170 NYS 949. 
Pa.—Johnson v. Philadelphia, 236 
Pa. 510, 84 A 1014, 42 LRANS 512, 
AnnCas1914A 68. 
Wash.—Apkerv. Hoquiam, 51 
Wash. 567, 99 P 746; Jones v. Seat- 
tle, 51 Wash. 245, 98 P 743; Ham- 
pock v. Tacoma, 44 Wash. 623, 87 P 
_ [a] Evidence of motives which 
influenced municipal officers in re- 
fusing to repair a street, or that they 
were influenced by malice toward 
plaintiff, is irrelevant and inadmissi- 
ble. Montgomery v. Gilmer, 33 Ala. 


‘116, 70 AmD 562. 


[b] Evidence of financial ability 
of city to meet its obligations and 
duties is not admissible. Ledbetter 
sehen 167 Mo. A, 195, 151 SW 


[c] Acts of employee on another 
occasion are inadmissible. Richmond 
v. Norwich, 96 Conn. 582, 115 A 11. 

[d] Injuries to others in same ac- 
cident.—In an action for injuries to 
plaintiff by a defect in a city street, 
evidence of injuries to other persons 
in the same accident is irrelevant. 
eerer v. Hoquiam, 51 Wash. 567, 99 


[e] Contracts for indemnity.—(1) 
In an action for personal injuries 
from obstruction of a street by a 
public contractor, that section of 
defendant’s contract with the city 
providing for indemnity to the city 
from liability for all injuries to 
person and property was irrelevant. 
Karlson _v. Rapid Transit Subway 
Constr. Co., 170 NYS 949. (2) Where 
defendant city is primarily liable 
for injury to persons by reason of 
defective streets, evidence of a con- 
tract whereby a street railroad com- 
pany was to keep streets in repair 
and save the city harmless is inad- 
missible. Indianapolis v. Stokes, 182 
Ind. 31,105 NE 477, 

{f] Destruction of property.—In 
an action against a municipality for 
the destruction of plaintiff's frame 
building maintained within the fire 
limits in violation of a contract and 
an ordinance, evidence that defen- 
dant had not removed other build- 
ings maintained in violation of the 
ordinance and similar contracts is in- 
admissible. Wheeler v. Aberdeen, 
45 Wash..63, 87. P 1061. 

{g] Evidence held inadmissible.— 
(1) In an action for injuries caused 
by falling into a hole in a street or 
sidewalk, evidence as to the num- 
ber of people who passed the place 
in question per day mies properly ex- 
cluded. Perrine v. outhern Bitu- 
lithic Co., 190 Ala. 96, 66 S 705. (2) 
In an action against a city for in- 
juries caused by a partly filled sewer 
ditch, it was not error to exclude 
the answer of a witness to the ques- 
tion: “State what your duties are 
as chairman of the street commit~ 
tee,” since what his duties were at 
the time of the trial several months 
after the injury was immaterial. An- 
niston v. Ivey, 151 Ala. 392, 396, 44 
S 48. (3) Where it was the duty of 
the municipality to maintain the 
crossing in a safe condition, testi- 
mony as to the manner of the con- 
struction by the railroad company 
was properly excluded. Hammond 
v. Jahnke, 178 Ind. 177, 99 NE 39. 
(4) Where an entire approach from 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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erning actions for negligence,?* are applicable in 
actions for injuries from municipal negligence or 
other tort,2® and any relevant and.material evidence, 
if competent under the general rules, is admissible.*° 
But evidence which, under such rules, is iIncom- 
petent,®! such as hearsay,** unauthorized declara- 
tions or admissions by municipal officers against 


§ 2015] . 


ters,°® is inadmissible. 


a sidewalk to the street pavement 
was covered with packed snow, which 
had accumulated by travel and other 
than natural causes, the question 
whether a pedestrian, slipping on the 
approach, slipped at the first or sec- 
ond step she took was immaterial. 
Griffin v. Marion, 163 Iowa 435, 144 
NW 1011. (5) In an action for injury 
caused by the projection of a waier 
meter box above the sidewalk, evi- 
dence of the number of such boxes 
in the city is inadmissible. Coving- 
ton vy. Visseé, 158 Ky. 134, 164 SW 
332. 

36. Wright v. Chelsea, 207 Mass. 
460, 93 NE 840; Brown v. St. Jo- 
seph, 184 Mo. A. 667, 171 SW 935. 

fa] Ilustration.—In an _ action 
against a city for injury caused by 
a decayed tree being blown down 
in a wind, where a witness testified 
that four others were blown down 
during the same storm, and was 
asked whether more than that were 
ever blown down in one day, the 
trial court could, in its discretion, 
refuse to allow the question, as likely 


to lead into collateral matters. 
Wright v. Chelsea, 207 Mass. 460, 
$3 NE 840. 


37. Jones v. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474; Col- 
lings v. Greenfield, 172 Mass. 78, 51 
NE 454; Brink v. Grand Rapids, 144 
Mich. 472, 108 NW 430. 

[a] Evidence held inadmissible.— 
Brink v. Grand Rapids, 144 Mich. 
472, 108 NW 430. 

38. Georgia R., etc., Co. v. Tomp- 
kins, 138 Ga. 596, 75 SE 664; Mays- 
ville v. Brooks, 145 Ky. 526, 140 SW 
665; Moret v. George A. Fuller Co., 
195 Mass. 118, 80 NE 789. 3 

[a] Evidence held admissible.— 
(1) Evidence of the city engineer 
that the construction of sewers came 
within the control of the engineer- 
ing department, and that that de- 
partment had nothing to do with the 
eatch basin in question, was admis- 
sible to show that the city_had never 
assumed control over it. Georgia R., 
ete., Co. v. Tompkins, 138 Ga. 596, 
75 SE 664. (2) Evidence of the chief 
of the sanitary department that such 
department cleaned the catch basins, 
and had never cleaned out the one 
in question, was admissible. Georgia 
R., etc, Co. v. Tompkins, supra.° 

[b] Evidence held inadmissible.— 
(1) Testimony that a municipal cor- 
poration cleaned a private sewer, 
and at the request of one damaged 
by the sewer’s overflow repaired it, 
is not competent to show an adoption 
of the sewer on the part of the mu- 
nicipality. Maysville v. Brooks, 145 
Ky. 526, 140 SW 665. (2) Where, in 
an action for injuries to a pedestrian 
py reason of a defective fence built 
in a city street, defendant claimed 
that it had parted with al] control 
over the fence, it was error to admit 
in evidence an agreement signed by 
eertain third persons as to the con- 
trol of the fence, but not signed by 
defendant, and not shown to have 
ever been in defendant’s possession 
or within its knowledge. Moret v. 
Georve -A. Fuller Co., 195 Mass. 118, 
30 NE 789. 

Public character or control of 
street or way see infra this section. 

39. D. C.—District of Columbia v. 
Totten, 45 App. 312, 5 F. (2d) 374. 

Iowa.—Suddeth y. Boone, 121 Iowa 
258, 96 NW 853. 


Mass.—Stefani v. Freshman, 232 
Mass. 354, 122 NE 293. ; ' 
Mo.—Kellogg v. Kirksville, 149 


Mo. A, 1, 129 SW 57. 
[43 C. J.—79] 


Such rules govern the com- 
petency, relevancy, and materiality of evidence on 
the question of whether or not the municipality was 
engaged in a private enterprise ;*? whether it owned 
or controlled the sewer or other property or utility 
which caused the injury;** whether the acts com- 
plained of constituted a nuisance;*® to show that 
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negligence were 


N. H.—Lane v. Concord, 70 N. H. 
485, 49 A 687, 85 AmSR 648. 

Tenn.—Kolb vy. Knoxville, 111 Tenn. 
311, 76 SW 823. 

[a] In an action for a nuisance 
maintained near plaintifi’s premises, 
his testimony of what the attending 
physician said caused his wife’s ill- 
ness is properly rejected, because 
this is a matter of mere hearsay. 
Kolb v. Knoxville, 111 Tenn. 311, 76 
SW 823. 

[b] Nonexpert witnesses in an 
action for a nuisance from the dis- 
charge of a sewer may state that the 
smell of gases from the sewer’s out- 
let made them sick. Suddeth  v. 
Boone, 121 Iowa 258, 96 NW 853. 

{c] An ordinance prohibiting the 
dum~ing of refuse material on va- 
cant lots is competent evidence upon 
the question of reasonable use in an 
action against a munieipality for cre- 
ating a nuisance by such acts. Lane 
v. Concord, 70 N. H. 485, 49 A 687, 
85 AmSR 643. 

[d] Evidence held admissible.— 
On suit against a city for polluting 
a stream by discharging sewage 
plaintiff could show that sediment 
collected in holes and pools along the 
course of the stream. Kellogg v. 
Kirksville, 149 Mo. A. 1,, 129 Siw 


57. 

[e] Evidence held inadmissible.— 
In an action against a municipality 
for damages for a nuisance arising 
from the manner in which defend- 
ant constructed and maintained a 
workhouse near plaintiff’s property, 
exclusion of evidence to show that 
other realty in the vicinity had been 
enhanced in value after establishment 
of the workhouse was not error, 
District of Columbia v. Totten, 55 
App. (D. C.) 312,.5 F. €2d)..374: 

40. Ala.—Southern Bitulithic Co. 
v. Perrine, 191-Ala. 411, 67 S 601. 


OV These: vy. Milan, 144 Ill. A. 
Ind.—Ross v. Madison, Smith 98 
(parol evidence held admissible). 
Ky.—Pikeville v. Riddle, 200 Ky. 
395, 255 SW 63. 
Mo.—Carle v. Desoto, 156 Mo. 443, 


Dis OV dl3. 

N. Y.—Betts v. Gloversville, 8 NYS 
795. ; 

R. I.—Willoughby v. Allen, 25 R. I. 
Doll bo Ay L095 

Tex.—Corsicana v. Tobin, 23 Tex. 
Civ. Av 492,57 SW. 319. 

[a] Ilustration.—Evidence of the 
nonenforcement of a city ordinance 
in permitting a private sewer to be 
connected with a city Sewer and the 
mayor’s knowledge thereof is ad- 
missible to show implied consent by 
the city. Corsicana v. Tobin, 23 
Tex. Civ. A. 492,57 SW 319. 

[b] Certified copy of resolution.— 
(1) A certified copy of the resolution 
of a village authorizing the construc- 
tion of an improvement which caused 
injury to plaintiff's land is admissi- 
ble. Payson “vi- Milani) 144 11.» A. 
204. (2) So a certified copy of a 
resolution authorizing the use of ae 
sewer adjacent to plaintiff's premises 
in violation of an ordinance is com- 
petent to show that the city know- 
ingly consented to such improper use. 
Champaign v. Forrester, 29 Ill. A. 
TL. 

[c]) Parol testimony is competent 
to show that a surveyor of highways 
was duly authorized to do work on 
the highways in his district which 
resulted in the turning of surface 
water upon plaintiff’s. land, and 
plaintiff is not limited in his proof 
to record evidence of such authority 
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the acts causing the defect or obstruction or other 


done under the authority of the 


municipality,*° or were subsequently ratified ;*! to 
show the cause of the injury,*? or the place of the 
accident,** or to prove the nature and extent of 
the damage sustained.*4 The length of time a street 
has been opened may be proved by parol;*® and 


by a formal vote of the town council, 
Willoughby v. Allen, 25 R. I. 581, 56 
A 1109. 

[d] Declarations of a municipal 
officer or agent are inadmissible to 


show his authority. Betts Vv. 
baie occ Seba a 8 NYS’ 795. 

41. etts v. Gloversville, supra; 
Willoughby v. Allen, 25 R, I. aL 56 


A 1109, 
_fa] Rule applied—(1) Ratifica- 
tion of the acts may be shown by 
evidence that the town council ap- 
Proved bills incurred by the officer 
or agent in doing such acts, and sub- 
sequently paid them. Willoughby ‘vy. 
Allen, 25 R. I. 581, 567A 11095. (2) 
Thus a bill furnished to municipal 


trustees for the laying of a flagstone 


covering a gutter and formin that 
part of the -crosswalk on Shion 
Plaintiff fell, and that the same was 
audited and ordered paid, is admis- 
sible as tending to show that the 
pune on ea crosswalk was ap- 

ve y the board. - 
ersville, 8 NYS 796. en Ges 
42. Monarch Mfg. Co. vy. Omaha, 


eee eee aa Tew 511, 103 NW 
; Johnson v. Sioux City, 114 I 
137, 86 NW 212; Scranton nie Dean: 


a8 re rae Ee) 281. 
3. eeley v. Bridgeport, 53 Conn. 
1, 22 A 1017; Indianapolis v. Byrne 
71 Ind. A. 243, 124 NE 708: Bauer v. 
eubaaus aot ewe 500, 98 NW 355; 
Creve inkler 
BA ae » ha: Ne de eae eae 
[a] _TMlustration.—In an action 
for injuries sustained by reason of 
a defect in a city street, plaintiff was 
properly permitted to state whether 
the place he fell into was in the city. 
the Purpose of the question and an_ 
swer being to Show that the place at 
which Plaintiff received his injury 
Theme phe corporate limits. 
S Vv. rne, 
1 NE ae y ues Ind. A. 243, 
The street line on either si 
of the locus in quo as et 
buildings or fences is admissible as 
tending to show the location of an 
unmarked line at the place. Bauer v. 
Dubuque, 122 Iowa 500, 98 NW 355. 
{[c] An incorrect scale will not ex- 
glue, as street maa otherwise cor- 
H auer  ¥. ubu 
500, 98 NW 355. ean 


44. Ga.—Sandersville v, Stanl 
10 Ga. A. 360, 73 SE 535. Bee 
Mass.—Diamond yv. North Attle- 


borough, 219 Mass. 587, 107 NE 445. 

Vai—Basic City vy. Bell) 114 Was 
apts) DORE S35) AnnCasi914A 1031. 

ash.—Dunkin y. Hoquiam 
Wash. 47, 105 P 149. ess 

5 a.— McHenry y. Parkersbur: y 
sents Va. 5338, 66 SE 750, 29 LRANS 

Wis.—Dralle v. Reedsburg, 14 i 
319, 122 NW 771. sears SA Sx 

[a] Evidence held admissible — 
Whitten v. Haverhill, 204 Mass. 95, 90 
NE 409 (damage from sewer). 

[b] Evidence held inadmissiblie.— 
Diamond y. North Attleborough, 219 
Mass. 587, 107 NE 445; Dunkin vy. 
Hoquiam, 56 Wash. 47, 105 P 149; 
McHenry v. Parkersburg, 66 W. Va. 
533, 66 SE 750, 29 LRANS 860 (in- 
jury to. property from» surface 
water). 2 

Admissibility of evidence of dam- 
ages generally see Damages §§ 323— 

Damages recoverable for municipal 
torts see infra §§ 2068-2076. 

45. Atchison v. Rose, 43 Kan. 605, 
Zon Voom, 5 

Parol evidence generally see Hvi- 
dence §§ 1380-1729. 
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also the average duration of a sidewalk.** ; 
Public character or control of street or way.*? 
Any competent evidence,*® such as ordinances, reso- 
lutions, or records,*® is admissible to prove that the 
place of the accident was a public street or way 
or that the municipality otherwise had control and 
So county records showing that 
the place where the injury occurred belonged to and 
-was controlled by the fiscal court of the county are 


dominion over it. 


46. McCartney v. Washington, 124 
Iowa 382, 100 NW 80. be : 

. 47, Ways as to which municipality 
is liable see supra §§ 1764-1774. 

43s.. Ala—Montgomery. v. Gilmer, 
33 Ala. 116, 70 AmD 562. 

Conn.—Hillyer v. Winsted, 77 Conn, 
304, 59 A 40. 

Towa.—Kircher v. Larchwood, 120 
Iowa 578, 95 NW 184; Sachra v, Ma- 
nilla, 120 lowa 562, 95 NW 198 (com- 
petent for witness to give name of 
streets as shown in the town map). 

Md.—Canton Co. v. Seal, 144 Md. 
174, 125 A 68. 

Mass.—Moret v. George A. Fuller 
Mass. 80° NE. 789; 


¢ y v. Kansas City, 189 
Mo. 503, SW 1182; Jackson v. 
Sedalia, 193 Mo. A. 597, 187 SW 127. 

Pa.—Brown v. Towanda Borough, 

4 Pa. Super. 378. 
: Wich -ianics vy. Seattle, 68 Wash. 
359, 123 P 472. ahd 

[a] TDlustration.—Evidence that a 
city street sweeper had occasionally 
swept dirt from a loose plank across 
an alley intersecting a sidewalk is 
competent to show that the city had 
recognized the plank as a part of the 
sidewalk. James v. Seattle, 68 Wash. 
359, 123 P 472. . 

[b] That the corporation was in- 
formed, at a meeting of its council, 
through the report of one of its 
committees, that some slight repairs 
had been made upon a street, is ad- 
missible evidence for plaintiff, 
tending to show a recognition of the 
street by the corporation, as well as 
notice to it of the character of the 
repairs. Montgomery v. Gilmer, 33 
Ala. 116, 70 AmD 562. 

{e] Joint defendants.—In an ac- 
tion against a company and a city 
for injuries to a pedestrian from a 
defect in a street, the company was 
properly permitted to prove after 
plaintiff closed, and after the city’s 
prayers to withdraw the case from 
the jury had been refused, that the 
city had accepted dedication of the 
street, although it declined to offer 
any evidence in its own _ behalf. 
Canton Co. v. Seal, 144 Md. 174, 125 
A i 


63. 

Admissibility of subsequent repairs 
as evidence of ownership or control 
see infra § 2024. 

49, Ind.—Huntington v. Menden- 
hall, 73 Ind. 460. 

Iowa.—Frohs v. Dubuque, 109 Iowa 
219, 80 NW 341. 

Mo.—Carle v. Desoto, 156 Mo. 4438, 
57 SW 113. ; 

N. Y.—Sewell v. Cohoes, 75 N. Y. 
45, 31 AmR 418. 

Wash.—Horton v. Seattle, 53 Wash. 
316, 101 P 1091. : 

[a] Illustration.—Resolutions by 
a city council for the grading and 
paving of the place where the acci- 


dent occurred are competent as tend-f 


ing to show the city’s control over it. 


Sewell v. Cohoes, 75 N. Y. 45, 31 
AmR 418. 
[b] Evidence held incompetent.— 


Records referring to a contract for 
the construction of a Sewer in a cer- 
tain street are incompetent to show 
that another way had been recog- 
nized as a street. Carle v. Desoto, 
156 Mo. 443, 57 SW 113. 

Admissibility. of ordinance on issue 
of negligence see infra § 2016. 

50. Graves v. Hopkinsville, 65 SW 
339, 23 KyL 1411 (injury on pave- 


as, 
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ment between courthouse and city 


hall). 
51. See Evidence §§ 89-1729. 
52. U. S.—District of Columbia v. 


Woodbury, 136 U. S. 450, 10 SCt 990, 


34 L, ed. 472. 
Ala.—Abbott v. Mobile, 119 Ala. 
172 ‘Til. 


595, 24 S 565. 
Ill.—Weinberg v. Chicago, 
A. 77; Aurora v. Scott, 82-Ill. A. 616. 


Iowa.—Jones v. Sioux City, 185 
5 ho 1178, 170 NW 445, 10 ALR 
474, 

Md.—Cordish vy. Bloom, 138 Md. 


81, 118 A 578; McCarthy vy. Clark, 115 
Md. 454, 81 A 12; Hanrahan y. Bal- 
timore, 114 Md. 517, 80 A 312. 
Mass.—Magay y. _ Claflin-Sumner 
Coal Co., 153 NE 534; Stefani v. 
Freshman; 232 Mass. 354, 122 NE 
293; Field v. Gowdy, 199 Mass. 568, 
85 NE 884, 19 LRANS 2386; O’Brien 
v. Woburn, 184 Mass. 598, 69 NE 
350; Hayes v. Cambridge, 136 Mass. 
eeae Rooney vy. Randolph, 128 Mass. 
0. . 
Mich.—Richards v. Ann Arbor, 152 
Mich. 15, 115 NW 1047; Edwards v. 


Three Rivers, 96 Mich. 625, 55 NW 
1003; Campbell  v. Kalamazoo, 80 
Mich. 655, 45 NW 652. 

Minn.—Olson v, St. Paul, 141 


Minn. 434, 170 NW 586. 

Mo.—Hoover v, Fulton, 177 Mo. A. 
95, 1638 SW 292. 

N. J.—Schneider v. Winkler, 74 N. 
Cl Jpeg BS a te (G4 NARS ke 

N. Y.—Woolsey v. Ellenville, 155 
ING VSS oO N Ay iad Oe WIR Nes ay. 
Newburgh, 109 N. Y. 301, 16 NE 344, 
4 AmSR 4538; Prime vy. Yonkers, 131 
App. Div. 110, 115 NYS 305 [aff 199 
Ni YY. 542;,mem, 93 NE 1129!) mem]; 
Crawford v. New York, 68 App. Div. 
107, 74 NYS 261 [aff 174 N. Y¥. 518 
mem, 66 NE 1106 mem]. 

N. C.—Monds v. Dunn, 163 N. C. 
108, 79 SE 3038, 

Or.—Colby. v. Portland, 85 Or. 359, 
166 P 537; Chan Sing v. Portland, 37 
Or. 68, 60 P 718. ; 

Pa.—Kost v. Ashland Borough, 
236 Pa. 164, 84 A 691; Butchers’ Ice, 
etc., Co. v. Philadelphia, 156 Pa, 54, 
27 A 376. 

Are I—Bowman v. Tripp, 14 R. I. 

S. D.—Stewart v. Rapid City, 48 
S. D. 554, 205 NW 654. 

Va.—Richmond y. Mason, 109 Va. 
546, 65 SE 8, 17 AnnCas 194. 

[a] -Tllustration. — Evidence of 
members of city council as to the 
amount of attention they had given 
their duty of keeping streets in or- 
der is admissible. Turner vy. New- 
burgh, 109 N. Y. 301, 16 NE 344, 44 
AmSR 4538. 

[b] Evidence of the duty of a 
policeman to report obstructions is 
admissible on the question of the lia- 
bility of a city for an accident caused 
by an obstruction in a street, Bow- 
man vy. Tripp, 14 R. I. 242. 

[c] Bequest to repair street and 
refusal is competent in an action for 
injuries for negligently permitting 
water to run on plaintiff's lands, 
owing to alleged insufficient repair of 


a street. Montgomery v. Gilmer, 33 
Ala. 116, 70 AmD 562. 
{d] Frightening horses.—In an 


action against a city for damages 
from plaintiff's horse running away 
by the negligent failure of a driver 
of an oil spreader to stop when re- 
quested to prevent plaintiff’s horse 
from being frightened, evidence that 
the spreader and the smell of oil 


admissible in behalf of defendant city.®° aan 

[§ 2016] (2) Negligence of Defendant in General. 
Subject to the general rules of evidence®! any com- 
petent evidence of the facts and circumstances sur- 
rounding the accident is admissible for the purpose 
of proving or disproving negligence on the part of 
defendant,®? or the degree thereof.°* But evidence 
is inadmissible which is immaterial, or which is not 
otherwise pertinent or competent,°* such as evidence 


were likely to scare horses was ad- 
missible. Hoover vy. Fulton, 177 Mo. 
A. 95, 163 SW 292. 

[e] Extent and condition of streets 
or walks.—(1) In a suit for injuries 
from a defect in a street in territory 
recently annexed to the city, on the 
question whether it, at time of in- 
jury, had had a reasonable time to 
render the streets safe so as to ren-¢ 
der it negligent in failing to do ‘so, 
evidence was admissible showing the 
extent of the streets in such terri- 
tory, their wretched condition when 
annexed, lack of facilities for light, 
and the practical impossibility of re- 
pairing and lighting them between 
the time of annexation and the acci- 
dent. Richmond v. Mason, 109 Va. 
546, 65 SE 8, 17 AnnCas 194. (2) 
Evidence of the number of miles of 
sidewalk in the city is admissible 
in an action for injury caused by 
falling over snow on the sidewalk, 
as bearing on the city’s negligence in - 
respect of the time within which it 


should remove the snow. Olson v. 
St. Paul, 141 Minn. 434, 170 NW 
586. (3) Where it is the duty of a 


city engineer to inspect all streets 
and walks, in estimating his dili- 
gence it is proper to show the mile- 
age of streets in the city and the 
efforts made by him personally to 
secure a proper and complete in- 
spection and repair. Colby v. Port- 
land, 85 Or. 359, 166 P 587. 

_ [f] Injuries from defective or 
inadequate sewers, drains, or cul- 
verts.—(1) In an action against a 
city for injuries caused by a stream 
overflowing, charged to have been 
caused by an inadequate culvert, 
plaintiff could show that the waters 
of the stream were increased by thé 
discharge of storm sewers, regard- 
less of whether the increase in the 
flowage was per se negligent. Rich- 
ards v. Ann Arbor, 152 Mich, 15, 145 
NW 1047. (2) But it was not error 
to exclude photographs showing the 
appearance of the river into which 
the stream discharged at points 
above the inlet, the volume in the 
Stream being the question of con- 
troversy. Richards v. Ann Arbor, 
supra. (3) Where, in an action 
against a city and its contractor for 
damages to a dwelling house by 
negligence of defendants in the con- 
struction of an adjacent sewer, 
plaintiff claimed that the sewer 
should have been located in a differ- 
ent place, evidence as to why the 
sewer was located where it was built 
was admissible. Hanrahan y. Balti- 
more, 114 Md. 517,. 80\A “31200 "Gay 
Minutes of board of aldermen: See 
infra text and note 78. (5) Other in- 
stances of evidence held admissible. 
Richards v. Ann Arbor, supra; Stew- 


art v. Rapid City, 48 S. D, 55 
NW 654. — ; eens 
53. Chicago y. Gallagher, 44 Tl. 


295; Flater v. Fey, 70 Mich. 644, 38 
NW 656. 

54. Ala.—Birmingham v. McKin- 
non, 200 Ala. 111, 75 S 487. 

Conn.—Ritter v. Shelton, 135 A 
535; Richmond y. Norwich, 96 Conn. 
682, 115) A 11. 

Iowa.—Buffalo v. Des Moines, 186 
NW 844. 

Ky.—Covington vy. Visse, 158 Ky. 
134, 164 SW 332. 

Md.— Baltimore y. State, 146 Md. 
440, 126 A 130; McCarthy v. Clark, | 
115 Md, 454, 81 A 12; Frostburg vy. 
Hitechins, 70 Md. 56, 16 A 380. 


—- -_ fe ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the failure of persons in the immediate vicinity 
‘to observe the defect,®> evidence of defendant’s 
habitual negligence in other cases and places,** evi- 
dence of the failure of the mayor to notify the 
street committee of an obstruction,>? or evidence 
which would greatly tend to confuse the minds of 
the jury, such as a matter of common knowledge.®® 
So, while defendant may show that a flood which 
injured a riparian owner was unprecedented,®® evi- 
dence of the general damage caused by the flood 


to other property in the city is 


leading to an indefinite number of collateral and 


remote issues.®°° 


Opinions of witnesses as to what constitutes due 
care or the want thereof are not ordinarily admis- 
sible,** but testimony of an engineer as to the 


necessary capacity of a sewer in 


cality for ordinary oceasions is proper evidence of 


what constitutes an extraordinary 
Mass.—Adams v. Stoneham, 193 
Mass, 597, 79 NE 881. 
Mich.—Hall v. Flint, 195 Mich, 638, 
162 NW 270; Warner v. Wyandotte, 
175 Mich. 695, 141 NW 568. 


Mo.—Ledbetter v. Kirksville, 167 
Mo. A. 195, 151 SW 228. 
N. Y.—Frank vy. Muller, 200 App. 


Div. 639, 1938 "NYS 416 [aff 235 N. Y. 
540 mem, 139 NE 726 mem]. 

Oh.—Jones vy. Girard, 111 Oh. St. 
258, 144 NE 847. 

Pa.—Loss v. Avalon Borough, 276 
Pa. 207, 119 A -915. 

S. C.—Mayrant v. Columbia, 82 S. 
C. 273, 64 SE 416. 

Wash.—Hammock vy. 44 
Wash. 623, 87 P 924. 

[a] Illustrations.—(1) In an ac- 
tion for injuries to an automobile 
passenger, shot by a guard while ap- 
proaching a municipal reservoir dur- 
ing the war, testimony as to what 
other cities were doing to guard 
their public works during the war 
emergency was properly excluded, as 
immaterial and raising collateral is- 
sues, plaintiff having conceded de- 
fendant’s right to put armed guards 
at the reservoir, and not having 
questioned the selection of a guard, 
his equipment, or the notice given 
those coming in contact with him. 
Richmond v. Norwich, 96 Conn. 582, 
115 A 11. (2) Testimony of a wit- 
ness that he drove to the reservoir 
shortly after the shooting, and was 
stopped by the guard, who, appearing 
much excited, raised his gun and 
said he had a good mind to blow his 
rains out, was erroneously admit- 
ted, the action being one of negli- 
gence, to be resolved by acts done by 
the guard, and not by proof of his 
violent temper or other mental char- 
acteristics. _Richmond y. Norwich, 
supra. (3) In an action for injuries 
sustained by stumbling over a water 
meter box which projected about an 
inch and a half above the surface of 
the sidewalk, evidence as to the num- 
ber of the boxes in the city is inad- 
missible to show difficulty of caring 
for all. Covington v. Visse, 158 Ky. 
134, 164 SW 332. (4) One on whom 
the city charter imposes the duty of 
superintending all work on its streets 
cannot testify that such work was 
under the supervision of another. 
Turner v. Newburgh, 109 N. Xl 301, 
16 NE 344, 4 AmSR 453. (5) Evi- 
dence of the amount raised by taxa- 
tion for repair of streets in the year 
of the accident, and the mileage of 
streets, is: inadmissible. Adams _ v. 
Stoneham, 193 Mass. 597, 79 NE 881. 

[b] Evidence as to extent of 
sidewalks within the city and under 
its control is inadmissible where the 
walk causing the injury was qld and 
had been defective for more than a 
year. Hammock vy. Tacoma, 44 Wash. 
623, 87 P 924. 

[ec] Gost of remedying defect.— 
In an action for flooding a lot by 
raising the grade of adjacent streets, 


Tacoma, 
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inadmissible as 


Declarations.®* 
cer or agent are inadmissible to prove negligence 
on the part of the municipality,®°* unless they are 
made in the course of his official duty in respect 
of the acts of negligence complained of.*° 

Evidence as’to general weather conditions at or 
prior to the accident and the general effect of such 
conditions on dirt streets, not limited to the effect 
upon the particular place of the accident, is in- 
admissible to show reasonable care on the part of 
the municipality.®° 

Ordinances, resolutions, and municipal records.* 


(43 C.J3:] 1251. 


Declarations of a municipal offi- 


Municipal ordinances and resolutions in respect of 


a particular lo- 


rainfall.®? 


and by insufficient drains, testimony 
as to the quantity of earth and 
cost of work which -would be re- 
quired to fill in the lot to the level 
of the street pavement was incompe- 
tent, the method being the most ex- 
pensive one, and one that due care 
would not require the lot owner or 
the city to adopt. Mayrant  v. 
Columbia, 82 S, C. 273, 64 SE 416. 
[ad] Former trial—In an action 
for damages for flooding land, it 
was erroneous to permit in evidence 
that plaintiffs had sued defendants 
the year before for flooding the same 
land and had recovered. Covington 
v. Faulhaber, 177 Ky. 623, 197 SW 
aa [reh den 178 Ky. 586, 199 SW 


74 P 808. And see infra § 2021. 

57. Edward v. Three Rivers, 96 
Mich. 625, 55 NW 1003. i 

58. Stone v. Seattle, 383 Wash. 
644, 74 P 808. 

[a] MIlustration.—Evidence that 
an opening in a sidewalk which 


caused the injury was necessary to 
carry off surface water is inadmis- 
sible, since it is a matter of common 
knowledge that surface water may 
be otherwise disposed of. Stone v. 
Seattle, 23 Wash. 644, 74 P 808, 

59. 
554, 205 NW 654. 

60. Stewart v. Rapid City, supra. 
See Evidence § 600. 
Hession vy. Wilmington, (Del.) 
830. 

63. Generally see Evidence § 467. 

. Snook v, Anaconda, 26 Mont. 

128, 66 P 756; Cook v. Mohawk, 207 
Nj Ye etl) 100) INE 815. 

65. Smyth v. Bangor, 72 Me. 249. 

Declarations in performance of 
duty generally see Evidence § 223. 

66. McCall v. Butler, (Mo. A.) 285 
Sw 1018. 

67. Cross references: 
Admissibility of ordinances: 

Generally see Evidence § 905. 

To show: 

Due care by plaintiff see infra 
§ 2030 


Notice of defect to defendant see 
infra § 2025, 
Pleading and proof see supra § 2006. 
68. U. S.—Lincoln v. Power, 151 
U. S. 486, 14 SCt 387, 38 L. ed, 224. 
Ala.—Ex p. Whaley, 188 Ala. 381, 
66 S 145 [rev 10 Ala, A, 569, 65 S 
691]. 
Himeenin v. McMahon, 154 Ml. 
141, 39 NE 484, 45 AmSR 114, 27 
LRA 206. See Gibson v. Murray, 120 
Till, Al 296 [aff 216 Tl. 589,'75 NE 
319] (admission of ordinance to show 
whose duty it was to see to safe 
condition of streets held not _ re- 
versible error, even if immaterial). 


Ind.—Indianapolis v. Gaston, 58 
Ind. 224. 
Towa.—Herries v. Waterloo, 114 


Iowa 374, 86 NW 306; Shumway v. 


Stewart v. Rapid City, 48 S. D.. 


the duty of the municipality and its officers as to 
the care of streets and the like may be admitted on 
the question of defendant’s negligence with regard 
to defective or obstructed streets and the like, 
when they are relevant to that issue,°* otherwise 


Burlington, 108 Iowa 424, 79 NW 
123; Smith v. Pella, 86 Iowa 236, 53 
NW 226. 

Md.—McCarthy vy, Clark, 115 Md. 
454, 81 A “2. 


Mich.—Helber v. Harkness, 210 
Mich. 580, 178 NW 46. 
Miss.—Jordan y. Lexington, 133 


Miss. 440, 97 S 758. 

Mo.—Shafir v. Carroll, 309 Mo. 458, 
274 SW 755; Hebenheimer y. St. 
Louis, 269 Mo. 92, 189 SW 1180; 
Crocker vy, Schureman, 7 Mo. A, 358. 

N. Y.—WNiven v. Rochester, 76 N. Y. 
619; Kane v. Troy, 1 NYS 536 [aft 
119 N. Y. 640 mem, 23 NE 1148 mem]. 

N. D.—Jackson v. Grand Forks, 24 
ay D. 601, 140 ‘NW 718, 45 LRANS 

Pa.—Hibberd vy. Philadelphia, 245 
Pa, 265, 91 A 486; Herron vy. Pitts- 
pure, 204 Pa. 509, 54 A 311, 98 AmSR 


Tex.—Browne v. Bachman, 31 Tex. 
Civ. A. 430,72 SW’ 622. 

Wash.—Calder vy. Walla Walla, 6 
Wash, 377; 38 P.1054: 

[a] Building material in street.— 
(1) An ordinance inhibiting placing 
of building material in a street with- 
out a permit is admissible as tend- 
ing to show negligence of defend- 
ant in so placing material in the 
street as to cause injury to plaintiff, 
Helber v. Harkness, 210 Mich, 580, 
178 NW 46; Shafir v. Carroll, 309 
Mo, 458, 274 SW _ 755. (2) In an 
action against a city and sewer con- 
tractors for personal injuries by fall- 
ing over a manhole frame _ tem- 
porarily placed on a sidewalk, an 
ordinance applicable to municipal 
agents requiring building material 
Jeft in streets at night to be shown 
by a lighted lamp was admissible 
to show defendant’s duty to light the 
obstruction. McCarthy v. Clark, 115 
Md. 454, 81 A 12, 

[b] Snow and ice.—(1) In a pe- 
destrian’s action for injuries from 
falling on an icy pavement, an ordi- 
nance requiring the removal of snow 
from sidewalks was properly ad-' 
mitted. Hibberd vy. Philadelphia, 245 
Pa, 265, 91 A 486. (2) So an ordi- 
nance requiring property owners to 
keep sidewalks free from snow and 
ice is admissible to show the mu- 
nicipality’s construction of its duty 


in relation to sidewalks. Jackson 
v. Grand Forks, 24 N.-D. 601, 140 
NW 718, 45 LRANS 75. (3) Such 


an ordinance is also admissible to 
show that the city had provided for 
keeping the walks clear, and is en- 
titled to wait a reasonable time for 
the persons specified to perform their 
duty. Calder v. Walla Walla, 6 
Wash. 377, 33 P 1054. 

[c] Inspection of wires.—The or- 
dinances and rules of the police de- 
partment as to the inspection of 
wires owned by a city are admissible 
as tending to show more clearly the 
duty resting on the city with regard 
to the care required of it. Herron 
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not;°? and it has been held that, where a statute 
makes the municipality liable for defects or obstruc- 
tions which render the street unsuitable for travel, 
an ordinance requiring certain things to be done 
on the streets and prohibiting the doing of other 
things is not admissible on the issue as to whether 
the street was reasonably safe for public travel.’° 
In an action for injury to property by surface water 
in the grading of a street, an ordinance providing 
for the improvement, in connection with evidence 
that the work was done under the supervision of 
a municipal officer, is admissible to show the liabil- 
ity of the municipality for the injury.” 
of the common council showing a report of a com- 
mittee appointed by that body and the action taken 
thereon, in respect of the defect in question, is ad- 
missible against the municipality.” 
of the board of aldermen showing the appointment 


of engineers to construet drainage 


v. Pittsburg, 204 Pa. 54-A 311, 
93 AmSR 798. 

{d] Ordinances held admissible.— 
(1) In an action for the death of 
plaintiff's child, caused by the fall 
ot a wheat drill on the sidewalk in 
front of dependant’s place of busi- 
ness, a city ordinance prohibiting 
the obstruction of sidewalks except 
by merchants temporarily in sending 
away or receiving merchandise, is 
admissible to prove negligence. Mc- 
Kee v. Peters, 142 Mo, A. 286, 126 
SW 255. (2) An ordinance requiring 
a four-foot plank walk where plain- 
tiff was injured by falling into a 
hole in a sidewalk is admissible 
where the city claimed that the walk, 
as constructed, was only three feet 
wide and that plaintiff stepped: off 
this walk onto a plank alongside, 
and not a part of, the walk proper. 
Jordan vy. Lexington, 133 Miss. 440, 
97 S 758. (3) An ordinance declar- 
ing that public safety requires open- 
ings in sidewalks to be properly 
guarded is admissible as an act or 
declaration concerning a matter in- 
volved in the suit, and also as being 
passed in the performance of a com- 
mon-law duty. McNerney v. Reading 
@ity; 150 tPai xed) 252A 5%. (4) 7 So 
an ordinance regulating the construc- 
tion and safeguarding of cellarways 
is admissible in an action for in- 
juries from an open and unguarded 
cellanway aS‘a declaration of the 
city concerning a matter involved 
in the action. McLeod v. Spokane, 26 
Wash. 346, 67 P 74. 

69. Ala.—Bessemer vy. Whaley, 10 
Adaz As 7569, =65 |S! 691: 

Iowa.—Beirness v. Missouri Val- 
ley, 162 lowa 720, 144 NW 628, 51 
LRANS 218. 

Kan.—Gray v. Emporia, 43 Kan, 
704, 23 P 944. 

Mass.—Hayes v. 138 
Mass. 461. 

Minn.—Larson v. Ring, 43 Minn. 88, 
44 NW 1078. 

Mo.—Fairgrieve v. Moberly, 39 Mo, 
‘A. 31, 

N. Y.—O’Connor v. Dunkirk, 143 
App. Div. 696, 128 NYS 358, 

Pa.—Mills v. Philadelphia, 187 Pa. 


287, 40 A 821. 
Pellett, (96. Vts' 63, 


Vt.—Prouty vy. 
117 A 373. 

Wash.—Horton v. Seattle, 53 Wash. 
316, 101-P 1091, 

[a] Removal of snow.—(1) An or- 
dinance requiring abutting owners or 
occupants to remove snow within a 
specified time is inadmissible in an 
action against a municipality where 
there is no offer to prove that work 
was done under it. Hayes v. Cam- 
bridge, 138 Mass. 461. (2) Nor is 
it error to reject evidence of an ordi- 
nance requiring the removal of snow 
from sidewalks within a _ specified 
time, where the city’s failure to re- 
move snow within a reasonable time 


509, 


Cambridge, 
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The record 


So the minutes 


is competent on 


was not shown to have contributed 
to plaintiff's injurys» .Beirness v. 


Missouri Valley, 162 Iowa 720, 144 
NW 628, 51 LRANS 218. 
{b] Ordinances and _ resolutions 


heid irrelevant.—(1) An ordinance 
prohibiting the suspension of any 
obstruction over a sidewalk in such 
a manner as to interfere with free 
passage over it is inadmissible in 
an action for injuries by sign 
dropping on plaintiff, where there is 
no evidence to show that the sign 
in question was an obstruction. Gray 
v. Emporia, 43 Kan. 704, 23 P 944. 
(2) An ordinance adopted after the 
walk, the defect in which caused 
the injury, was built is inadmissible 
in an action for such defect. Mc- 
Cartney v. Washington, 124 lowa. 382, 
100 NW 80. (3) In an action for 
injuries to a pedestrian by falling 
over a hose alleged to have been neg- 
ligently maintained across a_side- 
walk from a water tap at a height 
of about eight inches, a city ordi- 
nance permitting defendant to put 
in the water tap to get water to 
use on the foundation of an adjoin- 
ing building was irrelevant, the issue 
being not as to defendant’s right 
to connect a hose with the tap, but 
to maintain the hose across the side- 
walk in a dangerous and negligent 
manner. Lattimore v. Union Elec- 
tric Light, etc., Co., 128 Mo. A. 37, 
106 SW 548. (4) In an action against 
a. city for. injuries . to .a  pedes- 
trian caused by a defective street, 
parts of the ordinances requiring 
railroad companies to keep the street 
in repair, and making such com- 
panies liable to the city for injuries 
on account of defects therein, were 
inadmissible. Horton yv, Seattle, 53 
Wash, 316, 10% P 1091. (5) Where 
plaintiff, when walking in the street 
around a portion of the sidewalk 
railed off by defendants while re- 
pairing a building, was injured by 
stumbling over bricks left there by 
defendants, a city ordinance, requir- 
ing a permit for the erection of any 
staging over a sidewalk, was ir- 
relevant and inadmissible, since the 
failure to procure such permit could 
not have affected the result. Prouty 
Vv.) Pellett, 96 Vt. 53; U7 eA 73) 

70. Davis v. Manchester, 62 N,. H. 
422, 424, 

“tn actions for damages and indict- 
ments alike, the question always is, 
whether the highway at the place 
complained of was reasonably safe 
and suitable for the travel thereon, 
and according as this question is 
found the city is or is not liable. 
Proof of the mere fact, that the 
thing complained of as a defect was 
in the street in violation of an ordi- 
nance, would not be enough to estab- 
lish the city’s liability; the street 
might, nevertheless, be in a condi- 
tion suitable for the public travel. 


639, 
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the question of the exercise of due care to construct 
drains of sufficient size.’* 
a municipality showing that the council had directed 
a committee to investigate plaintiff’s claim is not 
admissible as evidence of an assumption of lability 
by the municipality.7* Nor is a police record, made 
up of reports by police officers and telephone re- 
ports by citizens, admissible to show that no light 
was burning on an obstruction on the night of the 
injury, such reports being in no sense official.’® 

[§ 2017] (3) Condition of Way and Nature of De- 
fect or Obstruction—(a) In General. 
evidence of any fact or surrounding circumstance 
existing at the time and place of the accident is 
admissible for plaintiff for the purpose of proving 
the existence and nature of the alleged defect or 
obstruction, and-the negligence of defendant in re- 
spect thereto,7® such as evidence of absence of hghts 


But a minute book of 


Ordinarily 


Proof that the alleged obstruction 
was authorized by an ordinance 
would not constitute a defence; the 
street might nevertheless be unsuit- 
able for the travel... The things pro- 
hibited do not render the streets un- 
Suitable any more than they would 
if they were not prohibited. The 
fact that they are prohibited is not 
relevant to the issue; it has no tend- 
ency to show the actual condition of 
the street, and is not an admission, 
or evidence of an admission, by the 
city that their presence in the streets 
renders them unsuitable for the 
travel, within the meaning of the 
statute. Many things may properly 
be forbidden to be done on the pub- 
lic ways of a city, which, if done, 
would in no manner affect the safety 
of travellers, and many things, also, 
which, though they might render the 
travel less safe, would not constitute 


an obstruction or defect for which 
the city would be liable.” Davis v. 
Manchester, supra. 

71. Pikeville v. Riddle, 200 Ky. 


395, 255 SW 63. 

72. Delphi vy. Lowery, 74 Ind. 520, 
39 AmR 98. 

73. Brinkley v. Norfolk Southern 
R, Co., 168 N. C. 428, 84 SE 708. 


74 #\Pirhalla v. Duquesne Bor- 
ough, 47 Pa. Super. 330, 
75. Taylor v. Jackson, 151 Mich. 


115. NW 977. 
76. Del.—Schelich y. Wilmington, 

24 Ray 57, 74 A 367. 
C.— District 
Pidtcs. 44 App. 126, 
Ga.— Brunswick Light, ete., Co. v. 
Gale, 91 Ga. 813, 18 SE 11; Atlanta 
Vv. /Thurman,. 19 Gar A. 531, 91 SE 


887. 
Tll—Hindle v. Joliet, 200 Ill. A. 
Youngvert v. Chicago, 174 Ill. 


of Columbia v. 


159; 
A, bog: Chicago v. Thomas, 141 Ill. 
Sy deh Joliet v. McCraney, 49 Ill. A. 

Ind.—East Chicago v. Gilbert, 59 
Ind. A. 613, 108 NE 29, 109 NE 404; 


Bloomington v. Rogers, 13 Ind. A. 
121, 41 NE 395. 

lowa.—Dow v. Nora Springs, 160 
NW 897; Harrison y, Ayrshire, 123 


Iowa 528, 99 NW 132; Ford v. Des 


Moines, 106 Iowa 94, 75 NW _ 6380; 
Hazzard v. Council Bluffs, 79 Iowa 
106, 44 NW 219; Haskell v. Des 
Moines, 74 Iowa 110, 37 NW 6. 


Kan.—Howard. v. Osage City, 89 
Kan. 205,..132° P 187%; Kansas City 
v. McDonald, 60 Kan. 481, 57 P 123, 
45 LRA 429. 

Md.—Baltimore v. State, 146 Md. 
440, 126 A 130; Long v. Sweeten, 123 
Ma. 88, 90 A 782. 
ec lithe ard v. Franks, 152 NE 

Mich.—Cone vy. Detroit, 191 Mich. 
198, 157 NW 417; Brown v. Owosso, 
130 ‘Mich, 107, 89 NW 568. 

Minn.—Waldron v. St. 33 


Paul, 
Minn. 87, 22 NW 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ro 
= 


§ 2017] 


or inadequate lighting at the time and place,’* or 
that other obstructions narrowed the roadway ;‘* or 
as to the aet of defendant in taking up the side- 
walk,’? and as to faulty methods employed in re- 
Defendant may show the‘character of 
the obstruction complained of,*t or prove by com- 
petent evidence any other fact tending te show due 


storing it.8° 


diligence in the matter,®? as that 
into which. plaintiff stepped was 


cording to a general plan established’ by custom.** 
But evidence which is not competent,** such as 
opinions of witnesses as to the safety of the way*? 
or the danger of the obstruction,*® or evidence 
which is irrelevant, or too remote or uncertain,** is 
not admissible for the purpose of proving or dis- 
~ proving the particular defect or obstruction, 


j whether the sewer or the flushing 


Mo.—Hines v. Kansas City, 120 Mo. 
A. 190, 96 SW 672, 

Nebr.—Bemis v. Omaha, 81 Nebr. 
352, 116 NW 81. 

N. H.—Goodwin v. 1) 
INGE 402, £13" A304. 

N. ¥.—Myers v. New York, 154 
App. Div. 713, 189 NYS 432; Prime 
v. Yonkers, 131 App. Div. 110, 115 
NYS 305 [aff 199 N. Y. 542 mem, 93 
NE 1129 mem]; Wells v. Interbor- 
ough Rapid Transit Co., 124 App. 
Div. 631, 109 NYS 231; Smith v. Ryan, 
8 “NYS 8538 [aff 130 N: Y° 653 mem, 
29 NE 1033 mem]. 


Concord, 


Pa.—Davis v. Shenandoah Borough, }|- 


213 “Pa. b0T. 217 “A 2207. 

S. D.—Ellwein v. Roscoe, 42 S. D. 
298, 174 NW 748. 

Tenn.—Kolb v. Knoxville, 111 Tenn. 
311, 76 SW 823. 

Tex.—Ft. Worth v. Lopp, (Civ. A.) 
134 SW 824. 

Wis.—Fuhrmann v. Coddington En- 
gineering Co., 156 Wis. 650, 146 NWy| 
7 


96. 

[a] Tlustrations.—(1) In an ac- 
tion against a municipality for in- 
juries caused by falling into a man- 
hole in the sidewalk, the cover of 
which it is claimed was defective, 
testimony tending to show that the 
eover could be displaced with slight 
effort by lifting or pulling it, or 
by both lifting and pulling it, is 
admissible. District of Columbia v. 
Pierce, 44 App. (D. C.) 126. (2) 
In an action for injuries sustained 
by a person catching his foot on a 
cellar door in a sidewalk, evidence 
as to how the door could have been 
constructed so as to avoid the con- 
ditions complained of was admissible, 
where it showed that the conditions 
could have been avoided by simple 
methods. Cordish v. Bloom, 138 Md. 
81, 113 A 578. (3) Where the alleged 
negligence consists in allowing a 
crossing to project above the street 
to an unusual height, testimony 
tending to show at what angle the 
side piece of the crossing met the! 
street is admissible, as such angle 
will show the abruptness of the ap- 
proach. York v. Spellman, 19 Nebr. 
357, 27 NW 213. (4) In an action 
for personal injuries by falling into 
an opening in the sidewalk, it was 
error not to permit a police officer, 
whose duty it was to observe the 
condition of the place and its neg- 
ligent use, to testify as to the custom 
of leaving the place open when not 
Myers v. New York, 154 App, 


in use. 
Div. 718, 189 NYS 432. t 
[b] Durability of materials.—In 


an action for injury to a pedestrian 
caused by a defective sidewalk, evi- 
dence of the life and durability of 
the timber and nails used in the con- 
struction of the walk was competent. 
Patton v. Sanborn, 133 Iowa 650, 110 
NW 10382. 

{c] "The frightening quality of a 
municipal street roller may be proved 
by its effect upon horses generally. 
Blgin v. Thompson, 98 Ill. A. 358. 

[ad] In an action for a nuisance by 
the improper use of sewers, evidence 


of a health officer of a city as tol 
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the tree space 
constructed ac- 


being so.°° 


The 


tanks were out of repair about the 
time that plaintiff made complaint to 
him is admissible. Kolb v. Knox- 
ville, 111 Tenn. 311, 76 SW 823. 

fe] Length of culvert is admis- 
sible on question of its sufficiency. 
Goodwin v. Concord, 79 N. H. 401, 


111 “A 30450) 
{f]1 Description of locality of acci- 
dent by persons familiar with it. 


State v. Baltimore City, 129 Md. 686, 
99 A 860. 

Ordinances and resolutions see su- 
pra § 2016. 

Other accidents at same place see 
infra § 2022. 

77. Crouse vy. Barber Asphalt Pav. 
Co., 162 Ill, A. 271; Indianapolis v. 
Scott, 72 Ind. 196; Indianapolis v. 
Gaston, 58 Ind. 224; Keim v. Ft. 
Dodge, 126 Iowa 27, 101 NW 443; 
McLeod v. Spokane, 26 Wash, 346, 
67 P 74. 

78. Kansas City v. McDonald, 60 
Kan. 481, 57 P 128, 45 LRA 429. 

79. Smith v. Ryan, 8 NYS 853 [aff 
130 N. Y. 653 mem, 29 NE 1033 mem]. 

80. Smith v. Ryan, supra. 

81. Katizenstein v. Hartford, 80 
Conn. 668, 70 A 23, 13 AnnCas 469. 

82. Jackson v. District of Colum- 
bia, 48 App. (D. C.) 396; O’Dwyer v. 
Northern Market Co., 30 App. (D. C.) 
244; State v. Emerson, etc., Coal 
Co., (Md.) 133 A 601; McCarthy v. 
Clark, 115 Md. 454, 81 A 12; O’Neill 
vy. Lowell, 6 Allen (Mass.) 110; Poole 
v. Jackson, 93 Tenn. 62, 23 SW 57. 

[a] Precautions against injury.— 
In an action against a city and sewer 
contractors for personal injuries by 
falling over a manhole frame tempo- 
rarily placed on a sidewalk by the 
contractors, they could show that 
their employee had placed a lighted 
lamp upon the obstruction each night 
until it was removed, as bearing on 
the question of negligence. McCar- 
thy v. Clark, 115 Md. 454, 81 A 12. 

Absence of other accidents at same 
place see infra § 2023. 

Customs and usages see 
2020. 

83. Finney vy. District of Colum- 
bia, 47 App. (D.C.) 48, LRA1918D 1103. 

84. Moon v. Middletown, 14 Oh. 
Cir, Ctn4935 7 Ohi Ciny Deew579" 

[a] Contractor’s specifications and 
engineer’s reports are not compe- 
tent to show the actual depth of a 
street excavation. Moon v. Middle- 
town, 14 Oh. Cir. ,Ct. 498, 7 Oh. Cir. 
Déc. 579. 

85. Aurora v. Brown, 12 Ill. A. 
122; Harrison v. Ayrshire, 123 Iowa 
528, 99 NW 132. 

[a] Testimony that a sidewalk 
was in a rotten, shaky, and bad con- 
dition at the time of an injury is not 
the expression of an opinion. MHarri- 


infra § 


son v. Ayrshire, 123 Iowa 528, 99 
NW 1382. 
Opinion evidence generally sce 


Evidence § 600. 

86. Gilmer v. Atlanta, 77 Ga. 688 
(that roots projecting from the side- 
walk would be likely to trip a foot 
passenger), 

37. Ala.—Birmingham vy. McKin- 
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identity of the place of injury and the location of 
the defect or obstruction may be proved by any 
competent evidence.*® 
ness knows the place where it is claimed that plain- 
tiff was injured is not admissible.*® . 
Payment for other injuries. 
fendant paid damages for injuries to another person 
caused by the same accident has been held ¢om- 
petent as an admission that the place of the injury 
was defective, and the municipality in fault for its 


But testimony that the wit- 


Evidence that de- 


Photographs and models of the place where the 
accident occurred, shown to be true representations, 
are competent,®! even though they show much more 
than the locus in quo. 


\ 


non, 200 Ala. 111, 75 S 487. 

Ill.—Rock Falls v. Wells, 59 Ill. A. 
155. See Zipkie v. Chicago, 117 Til. 
A. 418 (holding refusal to admit 


; bortions of broken sidewalk in evi- 


dence not erroneous where discretion 
of court not abused). 


Ind.—Hammond y. Jahnke, 178 
Ind. 177, 99 NE 389. : 
Iowa.—Hanson y. Anamosa, 177 


Iowa 101, 158 NW 591; Crandall v. 
Dubuque, 136 Iowa 663, 112 NW 555. 

Md.—State v. Emerson, etc, Coal 
Co., 133 A 601; Baltimore v. State, 
146 Md. 440, 126 A 130; McCarthy v. 
Clark, 115 Md. 454, 81 A 12.° 


Mich.—Warner y. Wyandotte, 175 
Mich. 695, 141 NW 568. 
Mo.—Heberling v. Warrensburg, 


be Me: a bat, 113 SW 673. 
é -—Comstock v, Schuylerville, 
+83 ROD 378, p24 NYS 32. 1 
is.—Moore y. Platteville, Ro 
644, 47 NW 1055. ee 
[a] MIlustration.—In an action for 
personal injuries caused by ‘ the 
breaking of a defective plank which 
had been put in the sidewalk shortly 
before to repair a_ rotten place; and 
where it appeared that the plank 
broke when plaintiff stepped on it, it 
is inadmissible to show that a sound 
plank of those dimensions would sup- 
port the weight of two heavy men: 
nor is it admissible to prove in such 
case that cows sometimes passed 
along the walk as tending to show 
that one might have broken the 
plank. Moore v. Platteville, 78 Wis. 
AR 1055. : > 
runswick Light, etc., 4 
Gale, 91 Ga. 813, 18 SE’ 11; ont 
Des Mo 78 Iowa 63, 42 NW 5832. 
9. ollins v. Janesville, 11 i 
348, 87 NW 241, 1087. ere 
90. Grimes v. Keene, 52 N. H. 330. 
91. Lush vv. Parkersburg, 127 
Iowa 701, 104 NW 336; Hunt vy. St. 
Louis, 278 Mo. 213, 211 SW 673; 
Coolidge vy. New York, 99 App. Div.’ 
175, 90 NYS 1078 [aff 185 N. Y. 525 
mem, 77 NE 1192 mem]; Davis’ v. 
Sheng ogee Borough, 2738 Pa. 501, 117 
[a] Photographs exhibiting the 
exact condition of a certain sidewalk 
and driveway as it existed’ at the 
time of the accident thereon, except 
for the absence of snow and ice on 
che Sree pee admissible in evi- 
ence, onsidine v. Dubu 
Iowa 283, 102 NW 102. aus saat 
_[b] A model of an alleged defec- 
tive walk is admissible in evidence 
where it is shown to be a substan- 
tial reproduction and the witness 
points out the details in which the 
Beri perond sige hai ve exact. Lush 
Vv. arkersburg, 7 Iowa 
NW _ 336. (ora 
[ec] Model of defective bridge,— 
Coolidge v. New York, 99 App. Div. 
175, 90 NYS 1078 [aff 185 N, Y. 529 
mem, 77 NE 1192 mem]. Y 
Generally see Evidence § 1119, ! 
Photographs and maps made after 
pe Andury, see Es Son § 2019. : \ 
5 lel _v. Ferguson, 158 ! 
286, 188 SW 545, 4 Spore AS 
[a] Tlustration.—Where plaintiff 


>< 
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[§ 2018] (b) Prior to Accident.°® For the pur- 
pose of proving or disproving a defect or obstruction 
at the time of the accident, evidence is admissible 
which tends to show its existence or nonexistence 
within a reasonable time prior thereto, where the 
evidence is such, in character and time, as to jus- 
tify the.inference that the conditions were the same 
Such evidence is 
admissible in corroboration of direct evidence of 
Evidence of the con- 
dition existing even at a considerable period before 
the accident is admissible, where it appears that 
there has been no change in the conditions in ,the 
Defendant may show the good ma- 
terial and construction of the street or way®” and 
its previous good condition or repair;°* and where 
he has testified to repairs his testimony on cross- 
examination that the place was in a bad condition 
before the repairs is competent.°? But evidence of 
facts or circumstances which are too remote or 1n- 
definite to bear on the question whether the way 
was defective at the time of the accident is in- 


at the time of the accident.** 


the defect or obstruction.®® 


meantime.®® 


in an action for personal injuries 
alleged to have been caused by a de- 
fect in a plank sidewalk alleged and 
offered evidence to show the _ par- 
ticular place of the defect, the admis- 
sion in evidence of photographs cov- 
ering a distance of eight hundred or 
one thousand feet, but showing the 
particular place averred, and where 
the jury had been instructed to find 
that the accident occurred at the 
place specified, is proper. Diel_ v. 
Ferguson, 158 Mo. A. 286, 138 SW 
545 


93. Generally see Highways § 483; 
Negligence [29 Cyc 614]. 

$4, Ill.— Chicago v. Baker, 195 Ill. 
54, 62 NE 892 [aff 95 Ill. A. 413]; 
Chicago v. Dalle, 115 Ill. 386, 5 NE 
578; Strehmann y. Chicago, 93 Ill. A. 
206. 

‘Jowa.—Lawrence v. Sioux City, 172 
Iowa 320, 154 NW 494; Frohs v. Du- 
buque, 109 Iowa 219, 80 NW_ 341; 
Lorig v. Davenport, 99 Iowa 479, 68 
NW 717. 

Mass.—Sheren v. Lowell, 104 Mass. 


Mich.—Hughes vv. Detroit, 161 
Mich. 2838, 126 NW 214, 137 AmSR 
504; Canfield v. Jackson, 112 Mich. 
120, 70 NW 444. 

Minn.—Pearson v. Duluth, 40 Minn. 
438, 42 NW 394. 

Mo.—Hebenheimer v. St. Louis, 269 
Mo. 92, 189 SW 1180; Cedarland v. 
Thompson, 200 Mo, A. 618, 209 SW 
554, 

Nebr.—Bemis v. Omaha, 81 Nebr. 
352, 116 NW 31. 

N. Y.—Fox v. 
NYS 174. 

S. C.—Berry v. Greenville, 84 S. C. 
122, 65 SE 1030, 19 AnnCas 978. 

Tex.—Belton vy. Turner, (Civ. A.) 
27 SW 831. 

Wash.—Jones v. Seattle, 51 Wash. 
245, 98 P 743. 

{a] Milustrations.—(1) <A _ police- 
man charged with the duty of report- 
ing defects in sidewalks may testify 
as to its age and condition a short 
time before the accident. lLorig v. 
Davenport, 99 Iowa 479, 68 NW 717. 
(2) In action for injuries to a pe- 
destrian caused by lumber near the 
sidewalk falling upon her evidence 
of the condition of the lumber pile 
the day before the accident was ad- 
missible where there was evidence 
that the pile remained in the same 
condition until it fell. Cedarland v. 
Thompson, 200 Mo. A. 618, 209 SW 
554. (8) Evidence that a coalhole 
cover, prior to time of injury, fre- 
quently had been observed to slip 
when stepped upon, is admissible. 
Hebenheimer vy. St. Louis, 269 Mo, 
92, 189 SW 1180. (4) In an action 


Lansingburgh, 13 
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the same.°® 


against a city for injuries from a 
temporary sidewalk which were re- 
ceived between midnight and 1 A. M., 
evidence of the condition of the side- 
walk just before daylight that morn- 
ing, and before there was any traf- 
fic on’the street, was admissible. 
ore v. Seattle, 51 Wash. 245, 98 P 

95. Upham v. Salem, 162 Mass. 
483, 39 NE 178; Bllwein v. Roscoe, 
42 S. D. 298, 174 NW 748. 

96. Iowa.—Yeager v. Spirit Lake, 
115 Iowa 593, 88 NW 1095. 

Mass.—Neal vy. Boston, 160 Mass. 
518, 36 NE 308. 

Mich.—Butts v. Eaton Rapids, 116 
Mich. 539, 74 NW _ 872. 

N. Y.—Mansfield v. New York, 119 
App. Div. 199, 104 NYS 386. 

Pa.—Haus v. Bethlehem, 134 Pa. 
12) 1 OAT ASI. 

{a] Mlustration.—In an action for 
injuries from a defective sidewalk in 
October where evidence shows that 
it was repaired in August, evidence is 
admissible to show its condition dur- 
ing the fall, winter, and spring pre- 
vious where it appears that the re- 
pairs did not improve its condition. 
Butts v. Eaton Rapids, 116 Mich. 539, 
74 NW 872. 

[b] Testimony that from the time 
witness noticed the sidewalk until 
plaintiff was injured thereby, a pe- 
riod of six months, “it did not get in 
any better shape” is n t a mere con- 
clusion but an affirmation that there 
was no change in its condition and is 
admissible. Bailey v. Centerville, 
108 Iowa 20, 78 NW 881. 

97. McCartney v. Washington, 124 
Iowa 382, 100 NW 80. 

98. Abbott v. Mobile, 119 Ala. 595, 
24 S 565; O’Dwyer v. Northern Mar- 
ket Co., 30 App. (D. C.) 244; Ran- 
dall v. Hoquiam, 30 Wash. 435, 70 P 
1111. And see De Forest v. Utica, 69 
N. Y. 614 (holding that, where a wit- 
ness has testified to the bad condi- 
tion of the sidewalk a year before 
the accident, his testimony is com- 
petent that in the month preceding 
the accident new neces ‘of plank were 
put in and that the walk was in bet- 
ter condition than it was the year 
before). 

99. Williams v. Lansing, 152 Mich. 
169, 115 NW 961. 

1. Ross v. Stamford, 88 Conn. 
260, 91 A 201; Neal v. Boston, 160 
Mass. 518, 86 NE 308; Selleck v. 
Janesville, 104 Wis. 570, 80 NW 944, 
76 AmSR 892, 47 LRA 691. 

[a] Tlustration.—A witness can- 
not testify that five months before 
the accident her daughter, with 
whom she was walking near the place 
of the accident, stepped on the end 


[§ 2019] (c) Subsequent to Accident.’ 
purpose of showing the existence of a defect or 
obstruction at the time and place of the accident, 
evidence is admissible which tends to show the con- 
dition of the place within a reasonable time there- 
after,®= where the conditions are shown to be prac- 


[S$ 201 


admissible,t such as evidence of similar negligence 
by defendant in former years,” or of the condition 
existing before important changes have been made.* 
So it has been held that, on the issue as to whether | 
a street was properly lighted at the time of the 
injury, evidence as to the conditions in respect 
of lighting on previous nights is inadmissible.* A 
question to a witness as to whether or not, if the 
defect had existed for several days prior to the 
time of the injury, he would have noticed it is 
properly excluded.° 

Discretion of court. The court may, in its dis- 
cretion, properly exclude as irrelevant proof of 
previous acts of negligence at or near the place, 
where the conditions do not appear to have been 


For the 


of a sidewalk plank which flew up 
causing the witness to fall. Barrett 
PN rials 87 Wis. 654, 58 NW 

2 Crawford v. New York, 68 App. 
Div. 107, 74 NYS 261 [aff 174 N. Y. 
518 mem, 66 NE 1106 mem]. 

3. Hebert v. Northampton, 152 
Mass. 266, 25 NE 467. 

4 Flint v. Connecticut Hassam 

Pav: Co.,..92, Conn) 576,103 A 840; 
Dalton v. Humphries, 139 Ga. 556, 
77 SE 790. 
_ [a] MDlustration.—In an action for 
injuries from driving into an open 
ditch in a street, it was error to per- 
mit a witness to testify that a few 
days prior to the injury he had 
passed the ditch, and noticed only 
two signal lights. Dalton v. Hum- 
fea eee Ga. 556, 77 SE 790. 

. nniston v, Ivey, 151 Ala. 

44 8 48. a“ mei 

6. Woodcock -y. 
Ho aoe 
ae enerally see Highways 483; 
Negligence [29 Cyc 614]. rh tae 
§ he saith notice of defect see infra 

8 Cal.—Kramer v. Los Angele 
147 Cal. 668, 82 P 334. Sit 

D. C.—District of Columbia vy, 
Gray, 6 App. 314. Compare Bissell v. 
District of Columbia, 28 App. 38 
(where the offer of proof was insuf- 
ficient). 

Ill.—Bloomington y. Osterle, 139 
Ill. 120, 28 NE 1068; Chicago v. 
Dalle, 115 Ill. 386, 5 NE 578. Contra 
Chicago v. Vesey, 105 Ill. A. £9n: 
Chicago v. Barly, 104 Ill. A. 398, 

lowa.—Hall v. Shenandoah, 179 
Iowa 1192, 162 NW 575; Jackson v. 
Grinnell, 144 Iowa 232, 122 NW 911; 
Patton v. Sanborn, 133 Iowa 650, 110 
NW 1032; Wissler v. Atlanta, 123 
Iowa 11, 98 NW 181. 

Kan.—Abilene  v. 
Kan, 196, 18 P1212; 
_Mass.—Stewart v. Hugh Nawn 
ne nade oat Mass. 525, 112 

; Daniels v. Lowell, 139 - 
56, 29 NH 222. aa 

Mich.—Williams vy. Lansing, 152 
Mich. 169, 115 NW 961; Barker v. 
Kalamazoo, 146 Mich. 257, 109 NW 
427; Hunter v. Ithaca, 141 Mich. 539, 
105 NW 9; Brown v. Owosso, 130 
Mich. 107, 89 NW _ 568; Fuller vy, 
Jackson, 92 Mich, 197, 52 NW 1075; 
Shippy v. Au Sable, 85 Mich, 280, 48 
NW 584. 

Minn.—Hall v. Austin, 73 Minn. 
134, 75 NW 1121; Johnson v. St. Paul, 
52 Minn, 364, 54 NW 735. 

Mo.—Norton v. Kramer, 180 Mo. 
536, 79 SW 699; Plummer v. Milan, 
79 Mo. A. 439; Richardson v. Mar- 
celine, 73 Mo. A. 360, : 


Worcester, 13 8 


Hendricks, 36 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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tically the same then as at the time of the acci- 
‘dent,® or at least where there is no evidence of 
any Thaterial change since the accident,!® and the 
defect is of such a character and the interval of 
time so short as to justify the inference that the 
In some eases the rule 
is broadly stated that evidence of conditions subse- 
quent to the accident is inadmissible in the absence 
of any evidence tending to show that the conditions 
had not changed since the accident.?? 
narily evidence of its condition a considerable time 
thereafter is inadmissible,'? unless accompanied by 
evidence that there has been no material change in 
the conditions,'* or unless in rebuttal of other evi- 
dence as to the condition thereafter.1® 

Where repairs have been made since the accident 


conditions were the same.! 


N. Y.—De Forest v. Utica, 68 N. 
Y. 614; Comstock v. Schuylerville, 
139 App. Div. 378, 124 NYS 92; Teas- 
dale v. Malone, 17 App. Div.'185, 45 
NYS 360; Sullivan y. Syracuse, 77 
Hun 440, 29 NYS 105; Forde v. 
Nichols, 12 NYS 922. 2 

Oh.—Monroeville v. -Weihl, 13 Oh. 
Gin CE 689 6 Oho Cir: Dee.) 188 
(where the description agrees with 
other descriptions given by witnesses 
who saw it on the day of the acci- 
dent). 

Pa.—Lohr v. Philipsburg, 165 Pa. 
LOGE 20 A S325 

Tex.—Dallas v. McCullough, (Civ. 
A.) 95 SW 1121. 

Wash.—Jones y. Seattle, 51 Wash. 
245, 98 P 743; Bell v. Spokane, 30 
Wash. 508, 70 P 31. 

Wis.—Schroeder vy. Watertown, 161 
Wis. 13, 152 NW 470; Duncan v. 
Grand Rapids, 121 Wis. 626, 99 NW 
317; Ruscher vy, Stanley, 120 Wis. 380, 
98 NW 223; Larson y. Hau Claire, 92 
Wis. 86, 65 NW 731. 

And see cases infra notes 9, 10. 

[a] Conditions two or three 
months after accident held not too 
remote. Hunter v. Ithaca, 141 Mich. 
539, 105 NW 9. 

9. Lewy Art Co. v. Agricola, 169 
Ala. 60, 58 S 145; Freschette v. New 
Haven, 104 Conn, '83, 132 A 467; Waco 
Vv. Ballard, CTRexsCivit VALS 2.07: SW 
441; Dallas wv. McCullough, (Tex. 
(Civ. A.) 95 SW 1121; Schroeder v. 
eee 161 Wis. 13, 152 NW 
470. 

[a] MNlustration.—In action against 
a city for injuries from defective 
steps, testimony of city engineer of 
measurement of steps year after in- 
jury occurred, and testimony of an- 
other that condition of steps was 
same at time of injury as at time of 
measurements by city engineer, was 
properly admitted, in view of uncon- 
tradicted testimony that steps had 
not been altered for a long time and 
remained in same condition they were 
at time of accident for several years 
thereafter. Waco v. Ballard, (Tex 
Civ. A.) 277 SW 441. 

10. Berrenberg v. Boston, 137 
Mass. 231, 50 AmR 296; Monroeville 
v. Weihl, 13 Oh. Cir. Ct. 689, 6 Oh. 
Cir. Dec. 188; Lohr v. Philipsburg, 
165 Pa. 109, 30 A 822; McClosky v. 
Dubois Borough, 4 Pa. Super. 181. 

Repairs after accident see infra 


§ 2024. 

11. D. C.—District of Columbia v. 
Gray, 6 App. 314. 

Ill.—Chicago v. Jarvis, 226 Ill. 
614, 80 NE 1079. 

Iowa.—Parkhill v. Brighton, 61 
Iowa 103, 15 NW 853. 

Mass.—Ferron v. King, 210 Mass. 


75, 96 NE 52; Berrenberg v. Boston, 
137 Mass. 231, 50 AmR 296. 


Mich.—Williams v. Lansing, 152 
Mich. 169, 115 NW 961; Shippy v. 
eu Sable, 85. Mich. 280, 48 NW 
584. 

Minn.—Johnson v. St. Paul, 52 
Minn. 364, 54 NW 735. 

Mo.—Norton v. Kramer, 180 Mo. 


536, 79 SW 699; Miller v. Canton, 123 
Mo. A. 325, 100 SW 571, 
‘ 
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But. ordi- 


Pa.—Lockard vy. Vare, 2380 Pa, 591, 
79 A 802 

[a] The time within which such 
evidence is admissible depends upon 
the character of the defect or ob- 
struction or other circumstances in 
the particular case. Parkhill vy. 
Brighton, 61 Iowa 103, 15 NW 853. 

[b] Illustrations.—(1) In an ac- 
tion against a city for injuries re- 
ceived by falling through a coalhole 
in a sidewalk, evidence of the con- 
dition of the coalhole and cover an 
hour and a half after the accident is 
admissible as tending to prove the 
eondition of the coalhole when the 
accident occurred, the nature of the 
coalhole and cover being such that 
there could be no substantial change 
in their condition in that time. 
Chicago v. Jarvis, 226 Til. 614, 80 
NE 1079. (2) In an action for in- 
juries sustained from the giving 
way of a brick in a sidewalk under 
plaintiff’s weight, a person who lived 
in a house abutting on the sidewalk 
at the place in question and saw the 
hole an hour afterward could testify 
as to the hole, an inference being 
justifiable in view of the brief inter- 
val between the injury and the time 
when she saw the hole that the con- 
dition of the sidewalk had _ not 
changed. Lockard v. Vare, 230 Pa. 
591, 79 A 802. 

[ec] Condition of decay.—In an ac- 
tion for injuries caused by a defec- 
tive sidewalk, evidence as to the rot- 
ten condition of the stringers six 
weeks after the accident was admis- 
sible on the issue of their condition 
at the time of the accident, since the 
stringers could not have so deterio- 
rated had they been in a sound state 
when the accident occurred. Miller 
RAE err Nar 123 Mo. A. 325, 100 SW 

12. Harrison v. Ayrshire, 123 
Iowa 528, 99 NW 132; Bailey v. Cen- 
terville, 108 Iowa 20, 78 NW _ 831; 
Munger v. Waterloo, 83 Towa 559, 49 
NW 1028; Hoyt vy. Des Moines, 7% 
Iowa 430, 41 NW 68; Nesbit v. Gar- 
ner, 75 Iowa 314, 39 NW 516, 9 AmSR 
486, 1 LRA 152; Cramer v. Burling- 
ton, 49 Iowa 213; Duncan v. Grand 
Rapids, 121 Wis. 626, 99 NW 317; 
Larson y. Hau Claire, 92 Wis. 86, 65 
NW 7381. 

[a] Testimony as to an analysis 
of the water flowing through plain- 
tiff’'s land, made after the discharge 
of the sewage was discontinued, is not 
admissible in the absence of a show- 
ing that the water was in the same 
condition as before the action. 
Vogt v. Grinnell, 123 Iowa 332, 98 
NW 782. 

[b] Evidence that there was no 
change in the condition of the walk 
for a month after the accident is ad- 
missible, there being other evidence 
as to itS condition just after the ac- 
cident. Bailey v. Centerville, 108 
Iowa 20, 78 NW 831. 

13. Ala.—Davis v. Alexander City, 
137 Ala. 206, 33 S 863. 

Conn.—Flint v. Connecticut Has- 
ae Pav.) ©O,. 92) Conns o76, 108 eA 
840. 
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and before examination of the locus in quo, testi- 
mony of the person who made the examination as 
to the conditions discovered is inadmissible.'¢ 
Photographs and maps. 
made by an engineer some years after the accident 
is admissible on behalf of plaintiff, where there is 
nothing to show that there had been any change 
within the locus in quo.!7 
place where the injury occurred, taken after the 
accident, is admissible where there is evidence that 
it shows the true condition of the place at the time 
of the accident.% 
tograph of a walk taken the day after the accident, 
without proof that the conditions were the same, is 
not admissible to show the condition of the walk,!® 
although competent to show the location and sur- 


A map of the street 
So a photograph of the 


But it has been held that a pho- 


eee .—Indianapolis v. Scott, 72 Ind. 
lowa.—Edwards v. Cedar Rapids, 
138 Iowa 421, 116 NW 323; Parkhill 
deg eae 61 Iowa 103, 15 NW 
10 Kan. 


110 


Kan.—Ottawa v. Black, 
A. 439, 61 P 985. : 

Mass.—George v. Haverhill, 
Mass. 506. 


Mich.—Kethledge v. Petoskey, 199 
Mich. 659, 165 NW 788. 
Mo.—Morgan vy. Kirksville, (¢A.) 


179.SW 755: 

N. Y.—Lawrence v. New York, 173 
App. Div. 144, 159 NYS 355; Perkins 
v. Poughkeepsie, 83 Hun 76, 31 NYS 
368; Hisman vy. Consolidated Gas Cox 
119 Mise. 726, 197 NYS 251: 

Oh,—Lakewood v. Swift, 14 Oh. 
He CtFaN, 1S0r896, 62 *Oh. Cira er 

Tex.—Dallas v. Moore, 32 Tex. Civ. 
A, 230, 74 SW 95. 

Wis.—Gordon y. Sullivan, 116 Wis. 
543, 93 NW 457. 

[a] Evidence held inadmissible as 
to conditions: (1) Ten months after 
accident. George v. Haverhill, 110 
Mass, 506. (2) One year after acci- 
dent. HMdwards v. Cedar Rapids, 138 
Idwa 421, 116 NW 328; Ottawa v. 
Black, 10 Kan, A. 439, 61 P 985. 

14. Ala.—Davis v. Alexander 
City, 137 Ala. 206, 33 S 863. 

Ind.—Indianapolis v. Scott, 72 Ind. 


Iowa.—Nesbit v. Garner, 75 Iowa 
St 39 NW 516, 9 AmSR 486, 1 LRA 
152. 


Ky.—Louisville v. Uebelhor, 142 
Ky, 151, 134 SW 152. 
Mass.—Berrenberg v. Boston, 137 


Mass. 231, 50 AmR 296. 
Mo.—Bethel v. St. Joseph, (A.) 180 


SW 401; Morgan v. Kirksville, (A.) 
179 SW 755. 
Oh.—Lakewood v. Swift, 14 Oh. 


Cire Ce oN. S.8396;482 Oh Cirsiet: 
470. 

Wash.—Beach v. Seattle, 85 Wash. 
879, 148 P 39. 

[a] Illustration.—=In an _ action 
against a city for injuries from 
stepping into a hole in a sidewalk in 
August, 1907, evidence as to the 
measurement of the hole at the time 
of trial, in October, 1909, and. that 
the hole had not been repaired up to 
that time, was admissible in evidence 
in connection with an offer to show 
that the hole was in the same condi- 
tion as when the accident occurred. 
Louisville v. Uebelhor, 142 Ky. 151, 
134 SW 152. 

15. Perkins v. Poughkeepsie, 83 
Hun 76, 31 NYS 368. 

16. Bump v. ae erga 190 N. 


'C. 866, 129 SE 72 


Evidence of dees the repairs 
generally see_infra § 202 

17. Woolsey v. ulenville, 155 N. 
Y. 578, 50 NH 270. 

18. Hunt v. St. Louis, 278 Mo. 213, 
211 SW 6738; Ross v. St. Joseph, (Mo. 
A.) 250 Sw’ 625; Miller v. New York, 
104 App. Div. 335 93 NYS 227; Doolin 
v. Winner, 48 S. D. 400, 204 NW 899. - 


19. Crandall v. Dubuque, 136 
Iowa 668. 112 NW 555. 
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roundings of the place.?° 


[§ 2020] (4) Customs and Usages.”1 Evidence of . 


a custom or usage is not ordinarily admissible to 
excuse negligence on the part of defendant?? or to 
override a valid ordinance adopted for the pro- 
tection of the public.2* Thus evidence of the usual 
or customary methods of constructing, repairing or 
safeguarding streets, is not ordinarily admissible 
to show want of negligence as to the conditions 
existing at the time and place of the accident,”* 
especially where such evidence is the mere expres- 
sion of an opinion.”> So, where plaintiff was injured 
by falling into a manhole in the sidewalk, it was 
held error to admit evidence, that there was a dif- 
ferent and heavier cover in use generally in the 
municipality since the earlier construction of the 
kind eausing the injury.2° On the other hand it 
has been held that on an issue as to the negligence 
of a contractor in stretching a rope across a street, 
without providing adequate clearance, evidence that 
it was done in the usual and customary manner is 
admissible;?7 that defendant may show that the 
type of manhole cover installed in a sidewalk was 
of standard type, long in use and found reasonably 
safe;?° and that, in an action for injuries on a side- 
walk claimed to be finished in a very smooth manner, 
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evidence that the walk was finished in the usual 
and ordinary manner adopted generally for the fin- . 
ishing of such walks is admissible.2® Evidence of 
a general custom of travelers to walk under coal 
chutes extending over the sidewalk is admissible on 
the issue of negligence as to a pedestrian struck 
by a chute.*° ; 

Discretion of court. It has been held that the 
admission of evidence that the walk on which the 
injury occurred was of the usual and ordinary con- 
struction for that kind of a walk is within the 
discretion of the court.** 

[§ 2021] (5) Similar Defects and .Conditions.*? 
For the purpose of proving or disproving negligence 
with respect to the particular defect or obstruction 
which caused the injury, evidence of similar defects, 
obstructions, or conditions existing at other places is 
ordinarily inadmissible.** Nor is it permissible in 
an action for injury sustained by falling on an icy 
sidewalk to show the impossibility of keeping any 
of the sidewalks of the city free from ice.** But evi- 
dence of similar defects, obstructions, or conditions 
in the immediate vicinity under like conditions is 
admissible as tending to show the existence of the 
particular defect or obstruction,*® or to fix construc- 


20. Crandall v. Dubuque, supra. 
21. Generally see Evidence § 116; 
Negligence [29 Cyc 609]. 


22. JIowa.—Koester v. Ottumwa, 
34 Iowa 41. 
Minn.—Larson v. Ring, 43 Minn. 


88, 44 NW 1078. 

Mo.—Crocker v. Schureman, 7 Mo. 
A, 358. 

Pa.—McNerney y. Reading City, 
150 Pa. 611, 614; 25 A 57. 

Wis.—Moore v. Platteville, 78 Wis. 
644, 47 NW 1055. 

“No usage or custom will justify 
an encroachment on a public high- 
way, or thé presence therein of an 
obstruction which renders it unsafe 
for the uses to which it is dedicated.” 
McNerney v. Reading City, supra. 

23. Shafir v. Carroll, 309 Mo. 458, 
274 SW 755. 

24. Smith v. Sioux City, 200 Iowa 
1100, 205 NW 956; Koester v. Ottum- 
wa, 34 Iowa 41; Empey v. Lovell, 117 
Minn. 520, 134 NW 289; Moore v. 
Platteville, 78 Wis. 644,.47 NW 1055. 

[a] TIllustration.—=In an _ action 
against a contractor, engaged in ex- 
cavating a trench for water mains, 
for the killing of a horse through 
falling into the trench, where it was 
conceded that defendant was under 
the legal obligation to exercise rea- 
sonable care, by the erection of 
guards and barriers, to protect stray 
animals from getting into the trench, 
and defendant placed no guards ex- 
cept the excavated earth on one side 
of the trench, on which white lan- 
terns were posted at night, it was 
proper to exclude evidence that other 
careful contractors performed simi- 
lar work in the same manner. HWm- 
pey v. Lovell, 117 Minn. 520, 134 NW 
28 Oe 

[b] 
of sidewalk is 


Custom of janitors as to care 
inadmissible. Smith 
v. Sioux City, 200 Iowa 1100, 205 
NW 956; Buffalo v. Des Moines, 
(lowa) 186 NW 844. 

Showing conditions or methods in 
other municipalities see infra § 2021. 

25. Magee v. Troy, 48 Hun 3883, 
1 NYS. 24 [aff 119 IN. 
23 NE 1148 mem]. 

26- District of Se v. Pierce, 
44 App. (D. C.) 1 

27. Wallower a Webb City, 171 
Mo. A. 214, 156 SW 48. 

28. Jackson v. District of Colum- 
bia, 48 App. (D. C.) 396. 

29. .Dalbey v. Irwin, 194 
1139, 191 NW 119. 


Iowa 


Y. 640 mem, | 


30. State v. Emerson, 
Co., (Md.) 133 A 601. 

[a]. For the reason that, if de- 
fendant knew of the custom, it was 
under the duty to exercise ordinary 
eare to avoid injury to such _ per- 


etd., Coal 


sons. State v. Emerson, etc., Coal 
Co., (Mad.). 133) A 601. 
31. Moynihan v. Holyoke, 193 


Mass. 26, 78 NE 742. 

32. Generally see Highways § 483; 
Negligence [29—Cye 611]. 

33. Ala.—Gilmer y. Montgomery, 
26 Ala. 665 

Conn.—Gustafson v. Meriden, 103 
Conn. 598, 131 A 4387; Katzenstein 
v. Hartford, 80 Conn. 663, 70 a 23, 
13 AnnCas 469. 

D. C.—Finney v. District of Co- 
lumbia, 47 App. 48, LRAI918D 1108. 

Ida.— Miller. v. Mullan, 17 Ida. 28, 
104 P 660, 19 AnnCas 1107. 

Tll_—Dadie v. Chicago, 182 Ill. A. 
134; Van Cleave v. Chicago, 165 Ill. 
A. 234; Streator v. Hamilton, 49 [ll. 


Spans? Galesburg v. Hall, 45 Ill. A. 
Ind.— Bauer v. Indianapolis, 99 
Ind, 56; Lafayette v. Clark, 76 Ind. 


A, 565, 132 NE 651. 

Iowa.—Hanson y. Anamosa, 177 
Iowa 101, 158 NW 591; Vogt v. Grin- 
nell, 123 Iowa 332, 98 NW 782; Good- 
son v. Des Moines, 66 Iowa 255, 23 
NW 655; Conklin v. Marshalltown, 
66 Iowa 122, 28 NW 294; German 
Theological. School v. Dubuque, 64 
Iowa 736, 17 NW 158. 

Ky.—Tudor v. Louisville, 172 Ky. 
429, 189 SW 456; Lawrence v, Frank- 
fort, 162 Ky. 528, 172 SW 953; New- 
port vy. Miller, 98 Ky. 22, 18 SW 8385, 
13 KyL 889. 

Mass.—Marvin v. New Bedford, 
158 Mass. 464, 33 NE 605; George v. 


Haverhill, 110 Mass. 506; Payne v. 
Lowell, 10 Allen 147; Bacon vy. Bos- 
ton, 3 Cush, 174. 

Mich.—Haynes v. Hillsdale, 113 


Mich. 44, 71 NW 466; Tice v. Bay 
City, 78 Mich. 209, 44 NW 52; Dun- 
das v. Lansing, 75 Mich. 499, 42 NW 
1011, 18 AmSR 457, 5 LRA 143; Grand 
Rapids v. Wyman, 46 Mich. 516, 9 
NW 8338. 

Mo.—MeNeil v. Cape Girardeau, 153 
Mo. A. 424, 184 SW 582; Bowles v. 
Kansas City, 51 Mo. A. 416. 

N. Y.—Fithian v. Degnon Contract- 
ing Co., 175 App. Div. 386, 161 NYS 
888; Hyatt v. Rondout, 44 Barb. 885 
[aff 49° NG Ve n6ieois 

N. C.—Dowell. v. Raleigh, 173 N. 


C. 197, 91 SE 849, 850 [quot Cyc]. 
Tenn.—Kolb v. Knoxville, 111 Tenn. 
311, 76 SW 823. ' 


Wis.—Lyon v. Grand Rapids, 121 
Wis. 609, 99 NW > 311; Radichelyv. 
Kendall, 121 Wis. 560, 99 NW 348; 


Olson. v;; Luck 103) Wis, :33, 79 INOW; 
29; Everman v. Menomonie, 81 Wis. 
624, 51 NW 1013. 

[a]. MNlustrations.—(1) In an ac- 
tion for injuries from a hole in a 
street, testimony of plaintiff’s wit- 
nesses regarding a hole in the street 
more than one hundred and fifty feet 
away from the place where the only 
eyewitness testified that the accident 
occurred was improper. Dadie v. Chi- 
cago, 182 Ill. A. 134. (2)<In an ac- 
tion against a subway contractor for 
personal injury when a loose plank 
upon which plaintiff stepped in cross- 
ing the street sank under her weight 
and her foot caught under gn ad- 
joining plank, admission of evidence 
for plaintiff of the bad condition of 
the roadway in the neighborhood of 
the accident was reversible error. 
Fithian v. Degnon Contracting Co., 
175 App. Div. 386, 161 NYS 888. 

[b] Evidence as to the, usual 
method of constructing walks but not 
confined to defendant or like cities 
at any time is inadmissible. Mc- 
Cartney v. Washington, 124 Iowa 
382, 100 NW 80. 

[c] In an action for a nuisance in 
maintaining a sewer, evidence by de- 
fendant that another sewer of simi- 
lar construction and use produced 
offensive smells is inadmissible, ex- 
cept where defendant shows that the 
two sewers are alike in their con- 
struction and use. Randolf v. Bloom- 
field, 77 Iowa 50, 41 NW 562, 14 Am 
SR 268 

34. Finnane v. 
171, 145 NW 494, 

35. Colo.—Colorado City vy. Smith, 
17 ae Ay G2). 67-9 08s 

C.— District of Columbia wv. 
ariel 46 App, 215. 

Ga.—-Columbus v. Anglin, 120 Ga. 
785, 48 SE 318. 

Ill. Kankakee v, Steinbach, 89 Ill. 
A. 518; Chase. v. Chicago, 20; Ill. A. 


274. 
139 Iowa 


Perry, 164 lowa 


Iowa.—Witt v. Latimer, 
273, 117 NW 680; McCartney v. Wash- 
ington, 124 Iowa 382, 100 NW 80; 
Spicer v. Webster City, 118 Iowa 561, 
92 NW 884; Bailey v. Centerville, 
108 Iowa 20, 78 NW 8381; Ledger- 
wood v. Webster City, 93 Iowa 726, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2021-2022] 


tive notice thereof on the municipality.*® Thus such 
evidence is generally held admissible where the 
accident or injury oceurs on a sidewalk of uniform 
construction and material for considerable length, 
and the other defects or conditions offered in evi- 
dence were in the same walk and vicinity.*7 Where 
injury results from a defective drain, evidence of 
the character of the land in the neighborhood as 
compared with plaintiff’s property, offered for the 
purpose of showing the tendency of the soil in that 
vicinity to slide and the cause of such action, is in- 
admissible unless accompanied by an offer to prove 
that conditions of the property were similar to those 
of plaintiff’s property.*® 

Care exercised at other places. The fact that the 
ditch in which plaintiff was injured had been 
bridged at other crossings is admissible to show 
whether the municipality had exercised its usual care 
as to the crossing in question.*? 

Conditions and methods in other municipalities. 
Evidence of like conditions, obstructions, or meth- 
ods of constructing, repairing, or caring for streets 
or sidewalks in other municipalities is not generally 
admissible to prove or disprove negligence in a 
particular case.*° Thus, in an action for injury 
caused by a depression in a sidewalk, it is error 


61 NW 1089; Damour v. Lyons City, 
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against a city for 


[48-O75.] 1257. 


to admit evidence that like or greater depressions 
were permitted to exist in sidewalks in certain other 
municipalities.* On the other hand it has been held 
that evidence of the custom in the city and neigh- 
boring cities as to the display of danger signals 
where a street is closed to travel is admissible,*? and 
that defendant may show upon the issue of ordinary 
care that a great many gutters like the one causing 
the injury existed in the municipality or in other 
near-by municipalities.** 

Negligence in inspection. In an action for in- 
juries caused by a defective sidewalk, where the 
municipality relies upon evidence of an inspection 
to negative neghgence, evidence as to other obstrue- 
tions in other places is admissible as tending to 
show negligence in the inspection.‘ 

[§ 2022]. (6) Other Accidents.*° Evidence of. 
other accidents at the same place or from the same 
defect or obstruction has been held inadmissible to 
show negligence in the particular case,*¢ although 
the contrary has been held in an action against the 
owners of a building who placed an obstruction in 
the street.4* So it has been held that evidence of 
other accidents is inadmissible to show that the 
place of injury was defective.*® But by the weight 
of authority evidence of such other accidents within 


injuries caused] ger, the questions are what an Gratz 


44 Iowa 276. 

Mass.—Packard v. New Bedford, 
9 Allen 200. 

Mich.—Weitzel v. Fowler, 143 Mich. 
700, 107 NW 451; Styles v. Decatur, 
131 Mich. 448, 91 NW 622; Brown v. 
Owosso, 130 Mich. 107, 89 NW 568; 
Butts v. Haton Rapids, 116 Mich. 539, 
74 NW 872; Camp met bi , Kalamazoo, 
80 Mich. 655, 45 52. 

Mo.—MeceNeil v. oes cimetacaa) 160 
Mo. A. 620, 140 SW 1196; McNeil v. 
Cape Girardeau, 153 Mo. A. 424, 
134 SW 582; Thompson ~v. Poplar 
Bluff, 124 Mo. A: 439, 101 Sw 709; 
Smallwood v. Tipton, 63 Mo. A. 234. 

N. C:—Dowell v. Raleigh, 173 N. 
C. 197, 91 SE 849, 850 [quot Cyc]. 


Oh._-Lakewood v. Swift, 14 Oh. 
Cir, -et. WN. S!- 396, “32. (Oh: * Cirs «Co 
470. 


Tex.—Rockwall v. Heath, (Civ. A.) 
90 SW 514. 

Wash.—Harris v. Mt. 
Wash. 444, 83 P 1023. 

Wis.—Duncan v. Grand Rapids, 121 
Wis. 626, 99 NW 317. 

[a] Tilustration.—In an action for 
death of one thrown from a vehicle 
passing over a depression in a street 
caused by improper filling of a ditch 
across the street, evidence of the con- 
dition of the east side of the street 
is admissible, although the vehicle 
was passing along the west side, 
where it appears that the ditch was 
in substantially the same condition 
on the west side of the street. Dis- 
trict of Columbia vy. Burke, 46 App. 
CMO.) e215. 

[b] As to whether defendant had 
taken reasonable pains to remove ice, 
evidence is admissible that in other 
places on the sidewalk similarly situ- 
ated the ice had been removed with 
a shovel only. Shea v. Lowell, 8 Al- 
len (Mass.) 136 

36. See infra § 2027. 

27. Ill.—Kankakee v. Steinbach, 89 
Te PAS oils. 

Iowa.—Witt v. Latimer, 139 Iowa 
273, 117 NW 680; Ledgerwood Vv. 
Webster City, 93 Iowa 726, 61 NW 
1089. 

Mich.—Campbell v. 
Mich. 655, 45 NW_ 652 

Mo.—McNeil v. Cape ‘Girardeau, 160 
Mo, A. 620, 140 SW 1196; McNeil v. 
Cape Girardeau, 153 Mo. A, 424, 134 
SW 582; Thompson vy. Poplar Bluff, 
124 Mo. A. 439, 101 SW 709. 

Wis.—Dunecan vy. Grand Rapids, 121 
Wis. 626, 99 NW 3817. 

[a] 


Vernon, 41 


Kalamazoo, 80 


by a defective sidewalk, plaintiff was 
not restricted in showing the bad 
condition of the walk to the loose 
board which caused the accident, but 
might show that in its immediate 
vicinity the walk was in bad order. 
Thomrson v. Poplar Bluff, 124 Mo. A. 
439, 101 SW 709. 

[b] Where a sidewalk is of uni- 
form material, put down at the same 
time, it is competent in an action 
for injuries to prove the condition 
of the walk in other places, without 
limiting it to the, particular defect. 
Brown v. Owosso, 130 Mich. 107, 89 
NW 568. 

[ec] Admission of evidence as to 
condition of the sidewalk two hun- 
dred feet from the place of the acci- 
dent is not error, there being evidence 
that the walk for the distance of 
the entire block within which the ac- 
cident occurred was out of repair, 
and in a dangerous condition. Bailey 
v. Centerville, 108 Iowa 20, 78 NW 
831. 

38. Loss v. Avalon Borough, 276 
ae 207,. 179 A’ 915: 

29. Howard v. Osage City, 89 Kan, 


'205, 132 P 187. 


40. Ala,—Birmingham v. Crane, 
175, Alaz.90, 66 S) 723. 
Mass.—George v. Haverhill, 110 


Mass. 506. But. see. Raymond v. 
Lowell, 6 Cush. 524, 53 AmD 57 (evi- 
dence that similar inequalities in 
the surface of that part of the high- 
way between the road and sidewalk 
existed in other cities and towns is 
admissible on question of due care). 

N. H.—Hubbard v. Concord, 35 N 
H, 52, 69 AmD 520. 

Oh.—Jones Vv. Girard, 111 Oh. St. 
258, 144 NE 847. 

Wash.—Stone v. Seattle, 33 Wash. 
644, 74 P 808. 

[a] Construction of sewer.—In an 
action against a city for death caused 
by a defective sewer, evidence that 
other well-regulated cities followed 
the same plan in constructing sewers 
was inadmissible. Birmingham v. 
Crane, 175 Ala. 90, 56 S 723. 

Customs or usages generally see 
supra § 2020. 

41. Jones v. Girard, 111 Oh. St. 
258, 144 NE 847. 

42. Ahlfeldt v. Mexico, 129 Mo. 
A. 193,.108 SW 122. 

[a] Reason for rule.—In determin- 
ing whether a city closing a street 
while improving it exercised proper 
care in providing adequate danger 


Rule applied.—In an action} signals warning travelers of the dan- 


narily prudent person would do un- 
der like circumstances toward noti- 
fying a traveler, and what an ordi- 
narily prudent person would under- 
stand by the display of signals in a 
thoroughfare; and therefore evidence 
of custom in the city and neighbor- 
ing cities relating to the display of. 
danger signals is admissible. Ahl- 
feldt v. Mexico, 129 Mo. A. 193, 108 
SW 122 

43. Packard v. New Bedford, 9 Al- 
len (Mass.) 200. 

44. Holman v. Orangeburg, .118 
S, .C. 261, 140 SH 674 

45. Generally see Evidence. §§ 839— 
855; Highways § 484; Negligence 
[29 Cye 611 et seq]. 

On issue of contributory negli- 
gence see infra § 2032. 

46. Colo.—Griffith v. Denver! 55 
Colo. 37, 182 P 57; Meeker v. Fair- 
field, 25 Colo.A. 187, 136 P47. 

Ill,—Taylorville v. Stafford, 196 
Tll. 288, 68 NE 624 [aff 99 Tll. A. 418], 

Mass.—Kidder  v. Dunstable, peale] 
Gray 342. 

Mich.—Larned v. Vanderlinde, 165 
Mich. 464, 468, 131 NW 165 [cit Cyc]. 

Oh.—Circleville Vv. Sohn, 20. Oh. 
Giry .€t.868,) 1 Oh. “Cire peesmioat 
Ashtabula’ v. Bartram, 38 Oh, Gir, 
Ct. 640°, 2VOh. Cire Dect st 2: 

Tex.—Ware, wv. Shafer; (Civ. AS) 
27 SW 764 [aff 29 SW 756]. 

Wis.—Richards v. Oshkosh, 81 Wis. 


226, 51 NW 256. 

47. Friedman v. New York, 63 
Mises 3105) Ui6e NY Sieo0% 

48. Bremner v. Newcastle, 83 Me. 


415, 22 A 382, 23 AmSR 782; Branch 
Vv. Libbey, 78 Me. 321, 15) A (ae 
AmR 810; Williams v. Winthrop, 213 
Mass. 581, 100 NE 1101; Yore v. 
Newton, 194 Mass. 250, 80 NE 472; 
Marvin v. New Bedford, 158 Mass. 
464, 33 NE 605; Merrill v. Brad- 
ford, 110 Mass. 505: Collins v. Dor- 
chester, 6 Cush. (Mass.) 896; Moore 
v. Richmond, 85 Va. 538, 8 SE 387; 
Phillips v. Willow, OLS) Wists: 34 
NW 731, 5 AmSR 114. But see Rock- 
well v. McGovern, 202 Mass. 6, 88 
NE 436, 23 LRANS 1022 (holding 
that, in an action against a contrac- 
tor, who had completed a subway, 
for injuries to a ‘pedestrian while 
walking on the sidewalk by the sink- - 
ing of the walk, evidence of a pre- 
vious slide or cave-in was admissible, 
as tending to show the nature of 
the soil, and as bearing on the degree 
of care required in refilling the ex- 
cavation), 


ve 
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a reasonable time prior to the accident complained 


of and under the same conditions 


tending to show the existence of the defect, obstruc- 
‘tion, or other dangerous conditions,*® and the pos- 
sibility or probability that the injury complained of 
resulted therefrom ;°° and as tending to show notice 
to the municipalty of the defective condition of the 
But it has been held that the mere fact 
that a milk can fell from a wagon while it was 
being driven over an uneven pavement, at the same 
place where plaintiff’s intestate was shortly after- 
ward thrown from the wagon, is inadmissible to 
show that the condition of the street was danger- 
So where the only issue is whether stakes 


place.>? 


ous.°? 


49. U. S.—District of Columbia v. 
Arms, 107 U. S. 519, 2 SCt 840, 27 L. 
ed. 618; Osborne v. Detroit, 32 Fed. 
36. 

Ala.—Perrine v. Southern’ Bitu- 
lithic Co., 190 Ala. 96, 66 S 705; Bir- 
mingham v. Starr, 112 Ala. 98, 20 S 
424. 

Conn.—House v. Metcalf, 27 Conn. 
63 


ake 
Ga.—Gilmer v. Atlanta, 77 Ga. 688; 


Augusta v. Hafers, 61 Ga. 48, 34 
AmR 95. 

Ill.— Chicago v. Jarvis, 226 Ill. 614, 
80 NE 1079; Taylorville v. Staf- 


ford, 196 Ill.. 288, 63 NBH.624 [aff 99 
Ill. A. 418]; Bloomington vy. Legg, 
151 Ill. 9, 37 NE 696, 42 AmSR 216 
(aff 40 Ill. A. 185, 48 Tll. A. 459]; 
Wells v. Kenilworth, 228 Ill. A. 332; 
Unterbrink v. Alton, 206 Ill. A. 253; 
Kankakee v. Phipps, 135 Ill. A. 585; 
Aurora v, Plummer, 122 Ill. A. 143; 
Rowlands v. Elgin, 66 Ill. A. 66. 

Iowa.—Spurling vy. Stratford, 195 
Towa 1002, 191 NW 724; Yeager v. 
Spirit Lake, 115 Iowa 593, 88 NW 
1095; Bailey v. Centerville, 115 Iowa 
271, 88 NW 379; Frohs v. Dubuque, 
109 Iowa 219, 80 NW 3841; Hunt v. 
Dubuque, 96 Iowa 314, 65 NW _ 319; 
Smith v. Des Moines, 84 Iowa 685, 51 
NW 77; Moore v. Burlington, 49 Iowa 
136. Contra Mathews v. Cedar 
Rapids, 80 Iowa 459, 45 NW 894, 
20. AmSR 436. - 

Kan;—Topeka v. Sherwood, 39 Kan. 
690, 18 PB 933; Junction City v. Blades, 
Pkan Aw 85, 40 \P Ont. 

Ky.—Lebanon v. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016; 
Covington y. Visse, 158 Ky. 134, 164 
Sw 332: Yates v. Covington, 119 Ky. 
228, 83 SW 592, 26 KyL 1154. : 

Mich.—Abbott v. Detroit, 150 Mich. 
245, 113 NW 1121; Alberts v. Ver- 
non, 96 Mich. 549, 55 NW 1022; Lom- 
bar v. East Tawas, 86 Mich. 14, 48 


Nw 947; Thompson v. Quincy, 838 
Mich. 173, 47 NW 114, 10 LRA 
734. 


Mont.—Pullen v. Butte, 45 Mont. 


46, 121 P 878. 

N. H.—Cook v. New Durham, 64 N. 
HW. 419, 13 A 650. Contra Hubbard 
v. Concord, 35 N. H. 52, 69 AmD 520. 

NistWo- Terry vo. Perrys: 199) Ni oy. 
79, 92 NE 91, 85 LRANS 666, 20 


AnnCas 796; Gastel v. New: York, 


194 N. Y. 15, 86 NE 833, 128 AmSR 


540, 16 AnnCas 635; Corcoran v. New 
York, 188 N. Y. 131, 80 NE 660; Ford- 
ham v. Gouverneur Village, 160 N. 
Y. 541, 55 NE 290; Gillrie v. Lock- 
port, 122 N:, Y. 4038, 25 NE 357; 
Pomfrey v. Saratoga Springs, 104 N. 
Y. 459, 11 NE 48; Wilson v. Knick- 
erbocker L. Ins. Co., 74 N. Y. 603; 
McMahon v. Walsh, 74 N. Y. 602; 
Dempsey v. New York, 141 App. Div. 
567,. 126 NYS 290; Perry v. Pots- 
dam, 106 App. Div. 297, 94 NYS 683; 
Lundbeck v. Brooklyn, 26 App. Div. 


595, 50 NYS 421; Masters v. Troy, 50} 


Hun 485, 3 NYS 450 [aff 123 N. Y. 
628 mem, 25 NE 952 mem]; Magee 
v. Troy, 48 Hun 388, 1 NYS 24 [aff 
119 N. Y. 640 mem, 23 NE 1148 mem]; 
Avery v. Syracuse, 29 Hun 537; Burns 
v. Schenectady, 24 Hun 10; Quinlan 
Va Uiiea, 11 Hun? 202 [att .74 Ne Ye 


* 1D 
* 


UES EON en! pel ery ha 
DE earn as ep 


is admissible as 


is irrelevant.°® 


603 mem]; Sherman y. Oneonta, 21 
NYS 137 [aff 142 N. Y. 637 mem, 37 


NE 566 mem]. 
Oh.—Circleville v. Sohn, 20 Oh. 
Gir 4 Cus 368) 145 (Ohi City Decl Agen 


Russell v. Toledo, 19 Oh. Cir. Ct. 418, 
10--Oh. Cir... Dec. 367; Ashtabula ov. 


Bartram, 3 Oh. Cir) Ct.'. 640, -2 Qh: 
Cir., Dec. 372. 
Okl1.—Chickasha v. White, 45 Okl. 


631, 146 P 578, 579 Lauot Cyc]; King- 


fisher v. Altizer, 13 Okl. 121, 74 P 
107. 

S. C.—Brown v. Southern R. Co., 
111 S. C..140, 96 SE 701. 


Utah.—Shugren v. Salt Lake City, 
48 Utah 320, 159 P 5380. 
ePe Meee v. Lincoln, 9.32 Vt. 

Wash.—Smith v. Seattle, 33 Wash. 
481, 74 P 674. 

De Aeon v. Woodstock, 33 N. 
B. 388. 

Fright of horses see infra this sec- 
tion. 

“When an alleged defect or ob- 
struction is of such a character that 
it possibly may be made the basis 
of an action for negligence and the 
question is debatable which way the 
decision shall go, evidence of prior 
accidents very well may be received 
and utilized for the purpose of show- 
ing that tested by actual experience 
it has proved dangerous and naturally 
calculated to cause accidents.” Gas- 
tel _v.. New. York, 194 N. Y. 15, 18, 
86 NE 833, 128 AmSR 540, 16 Ann 
Cas 635. To same effect Gillrie v. 
We eat 122 N. -Y.. 403, 25." NE 
35 


ol. 

{a] Dilustration—In an action 
against a city for injuries from an 
overhead railroad crossing with in- 
sufficient clearance for vehicles, the 
circumstance that other vehicles of 
like character at the same place, 
within a reasonable time, had met 
‘with the same obstruction was com- 
petent. Brown v. Southern R. Co., 
111, S. Ci 140,96. (SE, 7:01. 

{b] In Missouri (1) the rule 
stated in the text has been upheld. 
McCall v. Butler, (A.) 285 SW 1018; 
Wagner v. Kansas City, (A.) 186 SW 
1129; Golden vy. Clinton, 54 Mo. A. 
100. And see Charlton y, St. Louis, 
ete., R. -Co., 200 Mo. 413, 98 SW 529 
(where the same rule was laid down 
in an action for injury to a railroad 
employee). (2) In other cases it 
has been held that such evidence 
tends to raise collateral issues, and 
is inadmissible. Goble v. Kansas 
City, 148 Mo. 470, 50 SW 84; Clancy 
v. Joplin, (A.) 181 SW 120; McNeil v. 
Cape Girardeau, 160 Mo. A. 620, 140 
SW 1196; Smart v. Kansas City, 91 
Mo. A, 586. 

50. Aurora v. Brown, 12 Ill. A. 122 
[aff 109 Ill. 165]; Cordish v. Bloom, 
138 Md. 81, 1138 A'578; Chickasha v. 
White, 45 Okl. 631, 146° P 578, 579 
[quot Cyc]. 

[a] TWustration.—In an action for 
injuries sustained by a person catch- 
ing his foot on a cellar door in a 
sidewalk, evidence of other accidents 
at the same place was admissible to 
meet defendant’s contention that it 
was impossible for the accident to 


MUNICIPAL CORPORATIONS 


and wires were within the line of adjoining prop- 
erty or encroached upon the sidewalk, eviderice that — 
other persons had‘fallen over the stakes and wives 


Evidence of similar accidents at 


places not shown to be identical with the place 
where plaintiff was injured is generally inadmissi- 
ble,°+ but if the other accidents occurred under the 
same conditions in places. closely related to the 
place of the accident, evidence thereof is admissible 
as tending to show the existence of the partieuiar 
defect or obstruction.®® 
at the same place, which does not show a similarity 
of conditions,®® or that the cause of injury was the 


Evidence of other accidents 


have happened as plaintiff said it did. 
Cordish v. Bloom, 138 Md. 81, 113 A 


578. 
51. See infra § 2028. 
52. Wynne v. Litchfield Constr. 
oe 184 App. Div. 685, 172 NYS 
53. Birmingham v. McKinnon, 200 


Ala. 111, 75 S 487. 

54. Hoyt v. Des Moines, 76 Iowa | 
430, 41 NW 63; Tudor v. Louisville, 
172 Ky. 429, 189 SW 456; Lawrence 
v. Frankfort, 162 Ky. 528, 172 SW 
953; Corson v. New York, 78 App. 
Div. 481, 79 NYS 604. See also Lake- 
wood v. Swift, 14 Oh. Cir. Ct. N. S, 
396, 32 Oh. Cir. Ct. 470 (holding that, 
in an action for damages from the 
flooding of a sewer, evidence of ob- 
structions in a_ storm sewer into 
which it drained at a point above 
plaintiff's property more than nine 
months after the flooding is incom- 
petent). 

55. Augusta v. Hafers, 61 Ga. 48, 
34 AmR 95; Topeka v. Sherwood, 39 
Kan. 690, 18 P 933; Douris v. Butte, 
64 Mont. 211, 207 P 1001; Lakewood 
v. Swift, 14 Oh. Cir. Ct. N. S. 396, 
32 Oh. Cir. Ct. 470. 

_{a]| Dlustrations.—(1) In an ac- 
tion for injuries received by slipping 
on snow and ice on a sidewalk, the 
refusal to exclude testimony of a 
witness regarding a fall which she 
experienced in front of the vacant 
lot in question was not error, where 
the witness testified that the snow 
and ice was in front of the whole | 
lot, although the place where she fell 
was not the same place at which 
plaintiff fell. Douris v. Butte, 64 
Mont. 211, 207 P1001. (2) In an ac- 
tion for damages from a flooding of 
a sewer, evidence that property 
drained by a storm sewer emptying 
into the same manhole as the sewer 
In question, and that other property 
having drains leading to the sewer 
were flooded_at the same time, is 
competent. Lakewood v. Swift, 14 
Oh. Cin | Ct a INosSh 896) <3 2.1Ob on 
Ct. 470. (3) Where a sidewalk ad- 
jacent to a lot is built of unsuit- 
able material and defectively con- 
structed, accidents on that part of 
the walk so built may be shown, al- 
though they did not happen at the 
Pecans wee one plaintiff was in- 
jured., opeka v. Sherwood, 39 Kan, 
690, eo 933: = 

Ge olo.—Griffith v. Denver, 
Colo. 37, 1382 P57. teat 
pee ee ee, v. Plummer, 122 Ill. A. 

oO. 

Iowa.—Monarch Mfg. Co. v. Omaha, 
a R. Co., 127 Iowa 511, 1038 NW 

Md.—Charles v. Baltimore, 138 ‘ 
523, 114 A 565. rie 

Mich.—Vander Velde v. Leroy, 140 
Mich. 359, 103 NW 812. 

N. Y.—Ster v. Tuety, 45 Hun 49, 


N. C.—Monds v. Dunn, 163 N. G. 
108, 79 SE. 303. 

S. D.—Heather v. Mitchell, 47 S, D, 
281, 198 NW 353. 


Wis.—Barrett v. Hammond, 87 
Wis, 654, 58 NW 10538. 

_[a]_ Tlustrations.—(1) In an ac- 
tion for injury to a vehicle driven 
against an unlighted concrete wall 
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same,’ is inadmissible. Thus, where plaintiff was 
injured by slipping on an icy sidewalk, evidence 
that two years prior to the accident other persons 
slipped on ice at the same place is incompetent 
to show the defective condition of the walk at the 
time of plaintiff’s mjury.°S Evidence of subsequent 
accidents at the same place is inadmissible to es- 
tablish negligence on defendant’s part,°® or to show 
a defective or obstructed condition,®® unless the tes- 
timony further shows a similarity of condition of 
the defect at the subsequent date and at the time 
of the injury.®+ On the other hand it has been held 
that witnesses testifying to the presence and char- 
acter of the obstruction which injured plaintiff could 
state incidentally, as fixing its character in their 
minds, that they fell over such obstruction after the 
accident to plaintiff.°? 

Fright of other horses. Evidence that ordinarily 
gentle horses were frightened by the same obstrue- 
tion is admissible to show that the obstruction was 
caleulated to frighten horses.** 

[§ 2023] (7) Absence of Other Accidents.°* The 
fact that other persons have passed over the same 
defect or obstruction at other times without acci- 
dent,®> and that no claims for injuries from such 
accidents had been filed prior to plaintiff’s injury,®° 


separating driveway and footwalk, 
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1192, 162 NW_575. 
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has been held admissible in some jurisdictions, but 
in other jurisdictions evidence of the absence of 
other accidents,®” or that witnesses had never heard 
of anyone else being injured at the place where 
plaintiff’s accident occurred,** has been held inad- 
missible as raising collateral issues. So it has 
been held that, in an action for injuries based on 
the theory that trolley poles in the street constitute 
a nuisance, for failure to abate which the munici- 
pality is hable, the fact that its claim department 
contains mo notice of any similar injury, although 
the poles have been so located for some years, 18 
immaterial.°? On the other hand the fact that a 
street ar sidewalk had remained in the same condi- 
tion for many years and that an accident had never 
previously happened or that there is no evidence of 
such happening may, it seems, be considered on 
the question of neglgence, provided the accident 
resulted from the general construction of the way 
and not from a special defect therein,’? and pro- 
vided, further, the use and test of the road by 
other persons were substantially similar to those by 
the person injured.4 

That other horses were not frightened by the ob- 
struction which caused plaintiff’s injury has been 
held admissible in some jurisdictions,‘? but in others 


where there was undisputed evidence 
that on the night of the accident 
the lights had gone out because of 
Short-circuiting caused by intensely 
cold weather, testimony of the police 
officer who had patrolled the beat 
for more than seven years as to the 
number of accidents which had oc- 
curred at such place was inadmissi- 
ble in the absence of testimony that 
the same weather conditions pre- 
vailed. Charles v. Baltimore, 138 Md. 
523, 114 A ‘565. (2) In an action 
for injuries from a defective side- 
walk, evidence that others had pre- 
viously fallen over the walk at such 
lace is inadmissible, where a barrier 
ad been erected after such accidents 
and was there when plaintiff was 
hurt. Vander Velde v,. Leroy, 140 
Mich, 359, 103 NW 812. 

[b] Evidence as to injury from 
overflow of surface water to prop- 
erty situated on another street than 
the property in question, where the 
same is not confined to any locality, 
and it is not shown: that the condi- 
tions were the same and the prop- 
erty Similarly situated, is inadmissi- 


ble. Monarch Mfg. Co. v. Omaha, 
ree R. Co., 127 Iowa 511, 103 NW 
4 

57. illrie v. Lockport, 122 N. Y. 
403, 407, 25 NE 357. 


58. Gillrie vy. Lockport, supra, 

“Tt “did «not tend to show) that, 
tested by actual use, this walk was 
in an improper condition for the ice 
complained of had disappeared, and 
as a result the walk had been re- 
stored to its usual condition nearly 
two years before.’ Gillrie v. Lock- 
port, supra. 

59. Hall v. Shenandoah, 179 Iowa 
1192, 162 NW 575. 

60. Ala.—Davis v. Alexander City, 
137 Ala. 206, 33 S 863. 

Cal.—Los Angeles Cemetery Assoc. 
v. Los Angeles, 103 Cal. 461, 37 P 
375. 

Ill.— Chicago v. Vesey, 105 Ill. A. 
alps 

Mich.—MecGrail v. 
Mich. 52; 53 NW 955. 

N. Y.—Lendrum v. Cobleskill, 192 
App. Div. 828, 183 NYS 215. 

61. Davis v. Alexander City, 137 
Ala. 206, 338 S 863; Taylor v. Austin, 
32 Minn, 247, 20 NW 157 (holding 
that evidence of the flooding of a 
cellar from the same cause and on 
several occasions within a few days 
subsequent to the date mentioned is 
admissible). 

62. Hall v. Shenandoah, 179 Iowa 


Kalamazoo, 94 


Wis.—Garske v. Ridgeville, 123 
Colo.—Boulder v. Stewardson, ae 503, 102 NW 22, 3 AnnCas 
Conn.—House v. Metcalf, 27 Conn. [a] Dilustration.—In an action for 


63. 
67 Colo. 582, 189 P 1. 


631. 

lowa.—Frazee v. Cedar Rapids, 151 
Iowa 251, 131 NW 33. 

Me.—Crocker v. McGregor, 76 Me. 
282, 49 AmR 611. 

Mass.—Bemis v. Temple, 162 Mass. 
342, 38 NE 970, 26 LRA 254, 

Minn. —Nye v. Dapey, 88 Minn. 465, 
93 NW 524 

Mo.—Golden v. Chicago, ete, R. 
Co., 84 Mo. A, 59. 

N. H.—Seeton y. Dumbarton, 72 
Na E1260, ShGe Ame Lo ieemDanline sav. 
Westmoreland, 52 N. H. 401, 18 AmR 
55, 


N. Y.—Champlin v. Penn Yan, 34 
Hun 33 [aff 102 N. Y. 680 mem]; 
Wilson v. Spafford, 10 NYS 649; Scott 
v. Hough, 14 NYSt 401; Stewart v. 
Porter Mfg. Co., 18 NYSt 220. 

Tenn.—Nashville v. Patton, 2 Tenn. 
Cine Ajab 15: 

Eng.—Brown v. Hastern, etc., R. 
Co., 22 Q. B. D. 391. 

Evidence that other horses were 
not frightened see infra § 2023. 

64. Generally see Highways § 484; 
Negligence [29 Cyc 614]. 

To show contributory negligence 
see infra § 2032. 

65. Brunswick v. Glogauer, 58 
Ga. 792, 124 SE 787 [rev 30 Ga. A. 
727, 119 SE 420]; Kansier v. Billings, 
56 Mont. 250, 184 P 630. 

[a] TIllustration.—Where. plaintiff 
was injured by slipping on an icy 
sidewalk, evidence that other persons 
had passed over the walk without 
slipping is admissible as tending to 
show that the walk was in a reason- 
ably safe condition. Kansier v. Bill- 
ings, 56 Mont. 250, 184 P 630. 

66. Brunswick v.° Glogauer, 158 
Ga. 792, 124 SE 787 [rev 30 Ga. A. 
727, 119 SE 420]. 

67. Cal.—Carty v. Boeseke-Dawe 
Co., 2 Cal. A. 646, 84 P 267, 

Me.—Branch v. Libbey, 78 Me. 3821, 
5 A 71, 57 AmR 810. 

Mass.—Marvin v. New Bedford, 158 
Mass. 464, 33 NE 605; Schoonmaker 
v. Wilbraham, 110 Mass. 134; Kidder 
v. Dunstable, 11 Gray 342; Aldrich vy. 
Pelham, 1 Gray 510. 

Mich.—Warner Me ieee eS 175 
Mich. 695, 141 NW 5 

N. J.—Trenton Brae Hall 
Assoc. v. Giles, 33 N. J: L. 260. 

N. Y¥.—Ward vy. Troy, 65 App. Div. 
192, 66 NYS 925. 

R. I.—Anderson y, Taft, 20 R,- I. 
362, 39° A 191. 


injuries to a pedestrian by falling 
on an uneven sidewalk, evidence that 
a witness had no difficulty in passmg 
over the walk in question, and that 
such walk was built after the other 
pavement was laid, was immaterial. 
Warner v. Wyandotte, 175 Mich, 695, 
141 NW 568. 

[b] In Indiana (1) it has been 
held that evidence that other persons 
had safely passed over the alleged 
defective crossing is incompetent, 
Bauer v. Indianapolis, 99 Ind. 56. (2) 
But it has also been held that, where 
a child was drowned in a stream in 
which the municipality had made an 
excavation and left it unguarded, 
testimony of the child’s mother that 
she had never before heard of any 
one being drowned there was ad- 
missible in connection with her testi- 
mony as to the comparative safety 
of the stream before the excavation 
was made. Indianapolis vy. Emmel- 
Diet. 108 Ind. 530, 9 NE 155, 58 AmR 


68. Clancy v. Joplin, (Mo. A.) tat 
SW 120; Stone vy. Pendleton, 2. 
332, 43 "A 643. But see outianas ors 
v. ‘Emmelman, 108 Ind. 530, 9 NE 
155, 58 AmR 65, supra note 67 [b] 


(2). 
69. Stern v. International R. Co., 
rh N. Y. 284, 115. NE 759, 2 ALR 
70. Butler v. Oxford, 186 N. Y. 444, 


79 NE 712; Glasier vy. Hebron, t31 N. 
Y. 447, 30 NE 239; Hubbell Vv. Yon- 
kers,° 104 INGLIS 434, 10 NE 858, 58 
AmR 522; Moroney v. New York, 117 
App. Div. 843, 97 NYS 642, 103 NYS 
11385; Maxim v. Champion, 50 Hun 
88, 4 NYS 515 [aff 119 N. Y. 626 
mem, 23 NE 1144 mem]; Bryant v. 
rene penn 2 Silv. Sup. 381, 6 NYS 

71. Smith v. Milford, 89 Conn. 24, 
92 A 675; Lutton y. Vernon, 62 Conn. 
1, 23 A 1020, 27 A 589; Taylor v. 
Monroe, 43 Conn. 36 [dist Calkins y. 
Hartford, 33 Conn. 57, 87 AmD 194 
(where the defect was of such a 
nature as would of necessity have 
been encountered and tested as to its 


character by all persons who 
passed) ]. 
72. Gould v. Hutchins, 73 N. H. 


69, 58 A 1046; Darling v.. Westmor- 
land, 52 N. H. 401, 13 AmR 55; Kent 
v. Patterson, 80 Misc. 560, 141 NYS 
932 [aff 166 App. Div. 904 mem, 150 
NYS 1092 mem]. 
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a contrary rule has been laid down.7* 

[§ 2024] (8) Subsequent Repairs or Precautions.”4 
While there is some authority to the contrary,’® the 
great weight of authority is that evidence of 
changes or repairs made subsequent to the injury, 
or of precautions taken against recurrence of the 
injury, is not admissible as showing previous negli- 
gence, or as amounting to an admission of negli- 
gence,’* or as showing previous notice of the de- 
fect,””. particularly where the changes or repairs 
are made a considerable time after the accident,’® or 
But where evidence is 
otherwise competent, it will not be rejected because 
incidentally it discloses subsequent changes or re- 


are made by a stranger.’® 


pairs.®° 


‘73. - Bloor v. Delafield, 69 Wis. 273, 
34;,NW 115. 

Fright of other horses see supra 
§) 2022. 

74, Generally see Highways § 483; 
Negligence [29 Cyc 616 

Howard v. Osage City, 89 Kan. 
132 P 187; Olathe v. Mizee, 48 
Kan, 435, 29 Pp 754, 30 AmSR 308; 
kKimporia v. Schmidling, 33 Kan. 485, 
Cees o3: 

76. Ala.—Anniston vy. Dodd, ‘(A.) 
108 'S 634. 

Colo.—Meeker v. Fairfield, 25 Colo. 
AST Loom. Adal 

D. C.—Scott v. District of Colum- 
bia, 27 App. 413. 

Ga.—Great Cosmopolitan Shows v. 
Betty, 7 Ga. A. 236, 66 SE 624. 

Til.—Warren v. Wright, 103 Ill. 
298; Aurora v. Plummer, 122 Tl. A, 
143: Chicago v. Richardson, 75 Ill. A. 
198; Streator v. Hamilton, 49 Ill. A. 
449. But see Vandalia v. Ropp in- 
fra note 96. 

-Ind.—Hammond v. Jahnke, 178 Ind. 
177, 99 NE 39. But see Goshen v. 
England infra note 96. 

Iowa.—Blake yv. Bedford, 170 Iowa 
128, 151 NW 74; Achey v. Marion, 126 
Iowa 47, 101 NW 4385; Sylvester v, 
Casey, 110 Iowa 256, 81 NW _ 455; 
Cramer v. Burlington, 45 Iowa 627. 

- Mass.—Tiffany v. F. Vorenberg Co., 
238 Mass. 183, 130 NE 193, 14 ALR 
222. 

.Mo.—Brennan vy. St. Louis, 92 Mo. 
482, 2. SW 481; Wright v. Hines, (A.) 
235 SW 831; Willis v. Browning, 161 
Mo. A, 4617, 143 SW 516; Tetrick v. 
Kansas City, 128 Mo.' A. 355, 107 SW 
418; Mitchell v. Plattsburg, 33 Mo. 
A. 555. And see Marshall v. Kansas 
City, 297 Mo. 304, 249 SW 82 (hold- 
ing that, in an ‘action for injuries 
caused, by the caving in of an em- 
bankment over a culvert on a street 
that. was being graded, where it ap- 
peared that planking had been laid 
upon the fill in order to accommodate 
pedestrians, it was not error to ex- 
clude evidence that a witness had 
visited the scene of the accident after 
plaintiff's injury and found that an- 
other set of planking had been laid 
anda railing erected around the edge 
of. the fill, there being no claim that 
the original plank was improperly 
constructed). 

Mont.—Pullen v. Butte, 45 Mont. 

Anaconda, 26 


462d VER ease May, SV. 
Mont.., a GOVE Tb 9: 

N.: H.— Bixby v. Thurber, 80 N. H. 
411, 118 A 99, 29 ALR 175. 

N. J.—Rose’ v. Slough, 92 N. J. 
L. 233, 104 A 194, LRAI1918E 813. 

N. ¥. —Clapper v. Waterford,, 131 
N.-Y: 382, 30 NE 240; Corcoran v. 
Peekskill, 108 N. Y. 151, 15 NE 309; 
Laut v. “Albany, alah App. Div. 7153, 
182 NYS 183; Lawrence v. New York, 
173, App. Div. 144, 159 NYS 355; 
Quinn v. New York, 145 App. Div. 
195, 129 NYS 1028; Davenport: v. 
Matthews, 130 App. Div. 257, 114 
NYS 715; Mackey v. New York, 121 
App. Div. 473, 106 NYS 114; Sherman 
v., Oneonta, 59 Hun 294, 12 NYS 950; 
Lewis v. Gleason, 123 NYS. 36; 
Sweeny yv. New York, 17 NYS 797. 
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N. C.—Bailey v. Asheville, 180 N. 
C.. 645, 105 SH 326; Tise v. Thomas- 
ville, i51 N.C. 281, 65 SH ae Se 


Oh.—Lebanon vy. Schwartz 
AV Bole Oia. | Oune Cin Neus. 273. 

Okl. Cushing v. Bowdlear, 74 Okl. 
USS, yi) Bob. 


Pa.—Brown. vy. Towanda, 24 Pa. 
Super. 378. 
3s. C.—Holman v. Orangeburg, 118 


S. C. 361, 110 SE 674; Hafner v. Ches- 
ter, 108 S. C. 346, 94 SH 731. 

See Glidden v. Woodstock, 33 N. 
B. 388 (where the admission of such 
evidence was regarded as of doubt- 
ful propriety, but not ground for 
new trial, although it was further 
held that the jury should be cau- 
tioned against attaching very much 
weight to it). 

{a] Reason for rule.—‘“Ordinarily 
evidence that a defendant changed 
conditions after an accident is inad- 
missible, because it tends to prove 
a confession by the defendant that 
a defect existed at the time of tlhe 
accident. Men would be deferred 
from making changes, and sometimes 
necessary changes, if evidence of a 
change of conditions shall be used 
against them.’ Holman v. Orange- 
burg, 118 S.C. 361, 366, 110 Sih 674. 

{[b] MTlustrations—(1) In an ac- 
tion for personal injuries from fall- 
ing on a crosswalk, the admission of 
evidence that soon after the acci- 
dent sand and gravel were placed 
on the crosswalk to make it more 
level and safer for pedestrians was 
error. Meeker v. Fairfield, 25 Colo. 
A. 187, 1386 P 471. (2) Evidence that 
the defect in a sewer was remedied 
after the accident by the construc- 
tion of a new sewer is inadmissible. 
Robinson v. Everett, 191 Mass. 587, 
TTSN ES Varo. (3) The act of the 
lessee of premises in which a fire 
occurred, causing an accumulation of 
ice and broken glass on the side- 
walk, in Sweeping up the glass and 
ice after a pedestrian fell thereon 
and was injured, did not prove or 
tend to prove any wrongful act or 
omission by the lessee or amount to 
an admission of liability to the 
pedestrian. Tiffany v. KF. Vorenberg 
Co., 238 Mass. 1838, 1830 NE 193, 14 
ALR 222. 

[ce] Abatement of nuisance.—Lia- 
bility of abutting owners for personal 
injuries from raising of paving stone 
in sidewalk by shade tree roots 
would not be shown by his removal 
of the roots thereafter, as any per- 
son may abate a nuisance in a high- 
way. Rose v..Slough, 92 N. J: L. 
233, 104 A 194, LRALI8E 818. 


77. See infra § 2029. 
7s. Allison v. Middletown, 10 NY 
St 421 (several years after). See 


Parkhill v. Brighton, 61 Iowa 1038, 15 
NW 853 (where defective condition 
of sidewalk at the time of injury 
is not denied, evidence that it re- 
mained in such condition for six 
months thereafter, and was then re- 


paired, is inadmissible). 
79. . Rogers v. Orion, 116 Mich. 324, 
74 NW. 463; Corcoran vy. Peekskill, 


108 N. Y. 151, 15 NE 309. 


Exceptions to rule. 
changes made and precautions taken after the acei- 
dent may be admissible under special circumstances 
or for purposes other than to show negligence or 
notice,®! but such evidence when admitted should be 
properly limited and care exercised to guard against 
its effect as an admission of prior negligence,** pro- 
vided defendant requests that it be so limited.$* 
Evidence of this kind is admissible, for example, in 
rebuttal of defendant’s testimony as to the safe 
condition of the place of the accident at and after 
the time thereof,’+ or for the purpose of showing 
that the municipality exercised ownership or control 
over the place,*® and that the defect was one which 


[§§ 2023-2024 


Evidence of repairs or 


80. Achey v. Marion, 126 Iowa 47, 
101 NW 435; Frohs v. Dubuque, 109 
Iowa 219, 80 NW 341; Stone v. Po- 
land, 81 Hun 132, 30 NYS 748; Stone 
v. Poland, 58 Hun 21, 11 NYS 498; 
Holman y. Orangeburg, 118 S. C. 361, 
110 SE 674. 

81. Richert v. Niles, 205 M11. 
283; Kelley v. Boston, 201 Mass, 
87 NE 494; Willis v. Browning, 
Mo. A. 461, 143 SW 516. And 
eases infra note 82 et seq. 

[a] TIllustrations.—(1) In an ac- 
tion for injuries caused by a defect 
in a board crossing, evidence that 
shortly after the injury defendant 
city took out the board crossing and 
Substituted one of cement is ad- 
missible to show that a model of 
the old crossing exhibited to the jury 
was not taken from the crossing but 
made from memory. Willis v. 
Browning, 161 Mo. A. 461, 143 SW 
516. (2) Where plaintif€é was in- 
jured by stepping into a hole in a 
sidewalk flagging, and it was claimed 
that the defective condition was 
known to the foreman who had 
charge of the repairing of sidewalks, 
but defendant contended that his 
duties related only to boardwalks, 
evidence that the defective condition 
of the flagging was remedied by per- 
sons acting under orders of.this fore- 
man shortly after the accident was® 
competent to show his authority, 
Sprague v. Rochester, 52 App. Div. 
53, 64 NYS 846. 

82. Tetrick .v. .Kansas.: City, .128 
Mo. A. 355, 107 SW..418; Pullen y. 
Butte, 45 Mont. 46, 121 P 878. 

83. Blake v. Bedford, 170 Iowa 128, 
151 NW 74. 

84. Taylorville v. Stafford, 196 Ill. 
288, 638 NE 624; Parker v. Ottumwa, 


113° Iowa 649, 85 NW _ 805; Tise v. 
easy site: 151 N. CG. 281, 65 SEH 
[a] Tllustration.—Where, in an ac- 


tion for injuries from a hole ins 2a 
street, the city introduced evidence 
that the hole was filled up before 
the accident, plaintiff may show that 
the hole was not filled until after 
the accident. Tise v. Thomasville, 
151 N. C..281, 65 SH 1007. 

[b] Where defendant introduced 
photographs of the place of the acci- 
dent, it is competent for plaintiff in 
rebuttal to show changes in the walk 
between the time of the accident and 
the taking of the photographs. 
Achey v. Marion, 126 Iowa 47, 101 
NW 435. 

85. Mo.—Benton v. St. Louis, 217 
Mo. 687, 118 SW 418, 129 AmSR’ 561; 
Bailey v. Kansas City, 189 Mo. 503, 
87 SW 1182; Brennan vy, St. Louis, 93 
Mo. 482, 2 SW 481; Hemphill v. More- 
house, 162 Mo. A. 566, 142 SW 817; 
Tetrick v. Kansas City, 128 Mo. A: 
855, 107 SW 418, 

Mont.—May y. Anaconda, 26 Mont, 
140, 66 P 759, 

N. Y.—Sewell v. Cohoes, 75 N. Y. 
45, 31 AmR 418 [aff 11 ‘Hun ann 
Oh.—Lebanon vy. Schwartz, 4 Oh. 
173, 25 Oh. Cir. Ct. N. S. 2738. 

Pa.— Brown v. Towanda Borough, 
24 Pa. Super. 378. 


in) Mel aaa 


‘ 
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it was bound to repair.’¢ 


Evidence of subsequent repairs 


{a] Wustration.—In an action for 
the death of a child by a defect in a 
street, where there was an issue 
as to whether the locus was in a 
public street, evidence that the city, 
some two months after the death, 
had made repairs at the place of ac- 
cident, was competent as tending to 
show that the city recognized the 
locus as being in a public street, the 
remoteness of the repairs going only 
to the weight of the evidence. Ben- 
ton v. St. Louis, 217 Mo. 687, 118 SW 
418, 129 AmSR 561. 

86. Lafayette v. Weaver, 92 Ind. 
477; Brennan vy. St. Louis, 92 Mo. 482, 
2 SW 481; Rusher v. Aurora, 71 Mo. 
A. 418; Bowles v. Kansas City, 51 
Mo. A. 416; Tetrick v. Kansas City, 
128 Mo. A. 355, 107 SW 418; Mitchell 
v. Plattsburg, 33 Mo, A. 555; May 
v. Anaconda, 26 Mont. 140, 66 P 759; 
Ashtabula v. Bartram, 3 Oh. Cinwt: 
640, 2 Oh. Cir. Dec. 372. 

[al Record of proceedings of the 
city council after the accident order- 
ing an examination of the walk anda 
report of a remedy is admissible to 
show that the city considered the 
walk defective and one that it was 
bound to _ repair. Lafayette  v. 
Weaver, 92 Ind. 477. 

Hs Bowles v. Kansas City, 51 Mo: 
A. 416. 

hes Bailey v. Asheville, 180 N. C. 
645, 105 SE 326. 

fa] Thus, in an action for injuries 
to a pedestrian who stepped into a 
defective water meter box placed in 
the sidewalk, where the identity of 
the box was in dispute, evidence of 
changes in the condition of the box, 
made subsequent to the injury, is 
competent to identify the box. Bai- 
ley v. Asheville, 180 N. C. 645, 105 
SE 326. 

s9. U. S—Osborne v. Detroit, 32 
Fed. 36. 

Mich.—Alberts v. Vernon, 96 Mich. 
549, 55 NW 1022; Lombar v. Hast 
Tawas, 86 Mich. 14, 48 NW 947. 


Minn.—O’Leary v. Mankato, 21 
Minn. 65. 

Mont.—Pullen y. Butte, 45 Mont. 
46. 121 PY 878. 

'N, Y.—Sherman v. Oneonta, 59 


‘Hun 294, 12 NYS 950. See Hillesum 
v. New York, 56 N. Y. Super. 596, 4 
NYS 806 (evidence must be confined 
to particular defect alleged). 

N. C.—Tise v. Thomasville, 151 N. 
G@. 281, 65 SH 1007. 
iss C_—Hafner v. Chester, 108 S. C. 
346, 94 SE 731. 

Wis.—Grundy v. Janesville, 84 Wis. 
574, 54 NW 1085. 

[al] To show the location of the 
former defect, a depression in the 
street, evidence of a witness having 
Seen the place in the street about 
where the accident occurred, where 
gravel had been placed after the acci- 
dent, is admissible. Grundy v. Janes- 
ville, 84 Wis. 574, 54 NW 1085. 

90. Blake v. Bedford, 170 Iowa 
128, 151 NW 74. 

91. Dillon v. Raleigh, 124 N, C. 
184, 32 SE 548. ne 


92. Gustafson v,. Meriden,. 


But in the latter case 
the evidence must be coupled with proof that it 
was the municipality that made the repairs.‘ 
dence of subsequent repairs has also been held com- 
petent to identify the defective object,** or as tend- 
ing to show the nature or character of the defect 
or obstruction, or other conditions existing at the 
time and place of ‘the accident,*® and that the locus 
in quo, as existing at the time of trial, is not in the 
same condition as when the accident oceurred,?® al- 
though, on the other hand, it has been ‘held that 
evidence of subsequent repairs is inadmissible to 
prove the character of an obstruction,®! or to show 
the condition of affairs at the time of the injury.®? 
has also been held 
admissible to show that the condition was an un- 
necessary one,®? and as tending to show authority 


EKvi- 


Conn, 598, 1381 A 437. 

93. Great Cosmopolitan Shows v. 
Petty, 7 Ga, A. 236, 66 SE 624; Dil- 
ton v. Raleigh, 124 N. C. 184, 32 SE 
5 

[a] Mlustration.—Where plaintiff 
sued to recover for injuries caused 
by collision with the pegs of a tent 
obstructing the street, evidence that 
after the accident the pegs were 
placed nearer the tent was admissible 
to show that there was no necessity 
that they should have been located 
so far out in the street in the first 
instance. Great Cosmopolitan Shows 
v, Petty, 7 Ga. A. 236, 66 SE 624 

94. Sprague v. Rochester, 52 App. 
Div. 53, 64 NYS 846;. Morton v. 
Smith, 48 Wis, 265, 4 NW. 330, 33 
AmR 811. 

95. Ft. Collins v. Roten, 72 Colo. 
182, 210 P. 326. 

96. Vandalia v. Ropp. 09 Tike A. 
344; Goshen v. England, 119 Ind. 

5 LRA 253; Doolin 
204 NW 899. 


368, 21 NE 977, 
v. Winner, 48 S. D. 400, 

97. Ala. —Birmingham vv. Poole, 
169 Ala. 177, 52 S 937; Montgomery 
v. Gilmer, 33 Ala. 116, 70 AmD 562. 

Conn.—Hillyer v. Winsted, URL 
Conn. 304, 59 A 40; Wood v. Stafford 
Springs, 74 Conn. 437, 51 A 129. 

Ga.—Columbus v. Ogletree, 102 Ga. 
293, 29 SE 749. 

Ill.— Brownlee v, Alexis, 39 Ill. A. 
135. 

heme ee ae v. Larson, 73 Ind. 


Iowa.—-Woods v. Lisbon, 138 Iowa 
402, 116 NW 148, 128 AmSR 208, 16 
LRANS 886; Smith v. Des Moines, 84 
Iowa 685, 51 NW 77. 

Kan.—Pittsburg v. Broderson, 10 

Me.—Abbott v. Rockland, 105 Me. 

Nebr.—Lexington v. 

Nebr. 626, 104 NW 1056. 

N. Concord, 80 
N.) Hi: 539, 120 A 257. 

N. Y.—Cook v. Mohawk, 207 N, Y. 


Kan, A. 430, 62 P 5. 
147, 73 A 865, 
Fleharty,, 74 
H.—Pinsonneault v. 
ssl, 100 NE 815; Michels v. Syracuse, 


92 Hun 365, 36 NYS 507. 
Oh.—Payne v. Cleveland, 25 Oh. 
Orb peer LING 


Tex.—Ft. Worth v. Lopp, (Civ. A.) 
134 SW 824. 

Va.—Richmond v. Cheatwood, 130 
Va. 76, 107 SE 830. 

Wis.—Mauch vy. Hartford, 112 Wis: 
40, 87 NW 816. 

[a] Illustration.—A third pergon’s 
testimony that a month before the 
accident she said to the street com- 
missioner that owing to snow and 
ice “it was dangerous there for man 
or beast” is admissible, Wood v. 
pearore Springs, 74 Conn. 487, 51 A 


[b] Evidence by the street com- 
missioner of a city that he knew by 
personal examination that the string- 
ers of a sidewalk were “‘all used up” 
established actual notice to the city 
of the defective condition of the 
walk in that regard at the particular 
place herein which was in contro- 
versy. Mauch v. Hartford, 112 Wis. 
40, 87 NW 816. 


[43 C.J.] 


in the person who did it to make such repairs.°* So 
it has been held that, where the jury have viewed 
the premises, evidence is admissible to show that 
conditions as it saw them were not as they were 
at the time of the accident.®® 
been held, without qualification or statement of the 
grounds therefor, that evidence of subsequent re- 
pairs is admissible.% 

[§ 2025] (9) Notice of Defect or Obstruction— 
(a) Actual Notice. Evidence of any fact or cireum- 
stance tending to prove previous knowledge by, or 
notice actually given to, some board, or officer, or 
agent representing the municipality, and whose duty 
it is to report or to act upon such knowledge,” of 
the defect or obstruction, such as ordinances, reso- 
lutions, reports, or orders indicating such notice,* 
or evidence of complaints thereof to such officers,®? 


In a few eases it has 


[ce] A report of the committee on 
streets and alleys previous to the 
injury, recommending the building of 
a new sidewalk on a specified side 
of a certain street, is admissible to 
show notice to the street and alley 
committee as to the defective condi- 
tion of the walk. Pittsburg v. Brod- 
erson, 10 Kan. A. 430, 63 P 5. 

[d] Evidence ot notice to police 
Officer is admissible, Johnson vy, 
Poughkeepsie, 29 App. Div. 16, 51 
NYS 190. 

[e] Notice to authorities a year 
before accident is not too remote. 
Brownlee v. Alexis, 39 Ill. A. 135. 

98. Ill.—Chicago v. Powers, 42 Ill. 
169, 89 AmD 418; Lifschitz v, Chi- 
cago, 150 Ill. A. 201. 

Ind.—Delphi v. Lowery, 74 Ind. 520, 
39 AmR 98. 

Iowa.—Bauer v. Dubuque, 122 Iowa 
500, 98 NW 355; Butler v. Malvern, 
91 Iowa 397, 59 NW 50. 

Me.—Bond v. Biddeford, 75 Me. 538. 


Mich.—Thompson _y. ‘Quiney, 83 
wach. 173), .4% JNW) 114, 610 LRA 
734. 
VC isan Meapoek v., St. Paul, 22 Minn. 

Mont.—Pullen y. Butte, 45 Mont. 
46, 121 P 878. 

Nebr.—Lincoln v.. Smith, 28 Nebr. 
762, 45 NW 41. 

N. Y.—Requa v. Rochester, 45, N- 


Y,,,129,. 6, AmR 52. 

Oh.—Payne v. Cleveland, 4 Oh. Cir. 
Cr. Nie Saye ke 4-2Oh. Cir: Ct. 457 

Va.—Richmond vy. Cheatwood, 130 
Va. 76, 107 SE 830 

[a] An ordinance directing, a. side- 
walk to be made passable is compe- 
tent evidence of knowledge. of. its 
defective condition. Erd v. St; Paul, 
22 Minn. 443, 

[b]. Ordinance making it the duty 
of policemen to endeavor to remove 
obstructions from sidewalks or re- 
port the same to the department of 
public works is admissible on the 
question of notice, unless such no- 
tice is not controverted. ‘Bibbins v. 
vuninaan 193 Ill. 359, 61 NE 1030 [rev 
94 Ill. A. 319]. 

[ec] Resolutions during previous 
two years ordering repairs, when 
connected with evidence that the re- 
pairs were not made, is admissible. 
Thompson y. Quincy, 83 Mich, 173, 47 
NW 114, 10 LRA 734 

[d] A record of proceedings of a 
common council after the accident 
showing an order to the engineer to 
examine the defective walk and re- 
port a remedy is admissible as tend- 
ing to show that the walk was rec- 
ognized by the city as defective. La- 
fayette v. Weaver, 92 Ind. 477. 

fe] A rule of the police depart- 
ment, requiring. policemen to note 
and ‘report coalholes left open, is 
admissible as tending to show that 
if such fact came to the knowledge 
of a policeman, it was duly reported 
by him to someone having authority 
to remedy the matter. Payne v. 
Cleveland, 25 Oh: Cir) Cé€; 457. 


99. Ala.—Birmingham v. Poole, 


[169 Ala, 177, 528.937, | 
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or of the fact that the city had given, or ordered 
to be given, notice to abutting owners or. others 
to repair,’ or that the city had previously repaired 
such street,? or that the witness had made repairs 
thereon under the direction of a proper officer,’ is 
admissible for the purpose of showing notice to the 
municipality of the particular defect or obstruction, 
including admissions or declarations of such boards 
or officers made by them while acting in the dis- 
charge of their official duties.* But statements made 
by them while not in the discharge of their official 
Statements by officers 
since deceased are admissible on the question of 
On the other hand it has been held that 
hearsay declarations of a deceased street commis- 


duties are not admissible.® 
notice.® 


stoner, without any evidence that 


had ever been communicated to defendant, is inad- 
Statements showing knowledge of the 
defective condition after the accident are, of course, 


missible.7 


immaterial.® 


Ga.—Rome v. Harris, 12 Ga. A. 756, 


78 SE 475. 

Iowa.—Trapnell v. Red Oak Junc- 
tion, 76 lowa 744, 39 NW 884. 

Mass.—Blake v. Lowell, 143 Mass. 
296, 9 NE 627. 

Wash.—Larsen v. Sedro-Woolley, 
49 Wash. 134, 94 P 938. 

[a] A book kept in the office of 
a city messenger for the purpose of 
entering complaints as to the con- 
dition of streets, sidewalks, etc., and 
recording the time when such com- 
plaints were attended to, is admis- 
sible to show notice to the city of 
the defect. Blake v. Lowell, 143 
Mass. 296, 9 NE 627, 

1. Beardstown v. Clark, 204 Ill. 
524, 68 NE 378; Wilson -v. Cedar 
Rapids, 123 Iowa 10, 98 NW 119; Fee 
v. Columbus Borough, 168 Pa. 382, 31 
A 1076. 

[a] An ordinance requiring prop- 
erty owners adjoining a_street in 
which a defective sidewalk was lo- 
eated to rebuild such sidewalk is ad- 
missible on behalf of plaintiff to 
show that the adjoining owners had 
been notified to rebuild. Beards- 
town v. Clark, 204 Ill. 524, 68 NE 
378 [aff 104 Ill. A. 568]. 

[b] A resolution of the common 
council ordering the street commis- 
sioner to notify parties to repair the 
sidewalk is admissible as tending to 
show that the authorities knew of 
the need of repairs. Aurora v. Pen- 
nington, 92 Ill. 564; Rothrock v. 
Cedar Rapids, 128 Iowa 252, 103 NW 
475; Butler v. Malvern, 91 Iowa 397, 
59 NW 50 


2. Grattan v. Williamston, 116 
Mich, 462, 74 NW 668. 

g Lafayette v. Larson, 73 Ind. 
Dols 

4 Mt. Morris v. Kanode, 98 Ill. 


A. 373; Farrell v. Dubuque, 129 Iowa 


447, 105° NW 696; Hoyt wv. Des 
Moines, 76 Iowa 430, 41 NW 638 (hold- 
ing, however, that evidence that 


after the accident the sidewalk com- 
missioner stated that he had given 
notice to repair the walk is inad- 
missible where it doesnot appear 
whether the notice was given before 
or after the accident, or where the 
officer is not shown to have been 
acting in the discharge of his of- 
ficial duty when making the state- 
ment); Smyth v. Bangor, 72 Me. 249; 
Cook v. Mohawk, 207 N. Y. 311, 100 
NE 815. 

{a] Khe statement, after an ac- 
cident, of a trustee of the village, 
who was chairman of the street com- 
mittee at the time and as such had 
the condition of the street espe- 
cially in charge, is competent as 
tending to show that he and the 
village authorities generally knew 
before the injury occurred that the 
street was defective. Mt. Morris vy. 
Kanode, 98 Ill. A. 378. 
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had existed.14 


such knowledge 


[§§ 2025-2026 


Evidence that no complaint of the defect had 
reached the street department is not admissible in 
behalf of defendant.® 

[§ 2026] (b) Constructive Notice in General. For 
the purpose of showing constructive notice to the 
municipality, evidence of any facts or circumstances 
is relevant which tends to show that the defect or 
obstruction was of such a notorious character as to 
raise the inference that the city could and ought 
to have discovered it,1° such as evidence of the 
length of time for which the defect or obstruction 
Evidence that a member of the city 
council passed the defective place several times a 
day and must have known of the condition at the 
time of the injury is admissible as tending to show 
notice to the eity.?” 
of third persons as to the condition of the place of 
accident are admissible to show that such condition 
was a matter of public notoriety.1? Hvidence is also 


So the acts and declarations 


admissible on the issue of notice of its condition, 


Declarations or admissions made 
while in discharge of duties gen- 
erally see Evidence §§ 223-225. 


5. Fox v. Manchester, 183 N. Y. 
141, 75 NE 1116, 2 LRANS 474. 
[a] Rule applied.—Where intes- 


tate was killed by coming in con- 
tact with the end of a _ telephone 
wire hanging between the sidewalk 
and the roadway, which lay ,across 
an electric light wire in such a 
manner that a powerful electric cur- 
rent passed from the light wire 
through the telephone wire, it was 
error to permit plaintiff, in order 
to show notice to the trustees of 
the village of the dangerous condi- 
tion of the wire, to read the evidence 


of the trustees at the coroner’s in- 
quest. Fox v. Manchester, 183 N. 
ey 141, 75 NE 1116, 2 LRANS 


6. Denver v. Cochran, 17 Colo. A. 
72, 67 P 23; Bonham v. Crider, (Tex. 
Civ. A.) 27 SW 419. 

[a] Statements by a deceased al- 
derman.—Statements as to the bad 
condition of the walk made before 
the accident by an alderman who has 
since died are admissible to show 
that the city had notice of the de- 
fect. Bonham v. Crider, (Tex. Civ. 
A.) 27 SW 419. 

[b] A letter written by the chief 
inspector of public works, which 
shows his actual knowledge of the 
defect, is admissible, after his de- 
cease, to show knowledge on _ the 
part of the city. Denver v. Coch- 
rans 27, Colo As 725 67 Pras. 

7. Fowler v. Jersey Shore, 17 Pa. 
Super. 366. 

Hearsay generally see Evidence §§ 
166-185. 


8 Lawrence v. New York, 173 
App. Div. 144, 159 NYS 355, 

9 Birmingham vy. Edwards, 201 
Ala, 251, 77.8 8/41. 

10. Ga.—Columbus  v. Ogletree, 
102 Ga. 293, 29 SE 749. 

Ill. Ottawa v, Hayne, 214 Ill. 45, 


73 NE 385 [aff 114 Ill. A. 21]; Gage 
v. Vienna, 196 Ill. A. 585: 

Iowa.—Hanousek v. Marshalltown, 
130 Iowa 550, 107 NW 6038; Cason 
v. Ottumwa, 102 Iowa 99, 71 NW 
192; Varnham_ v. Council Bluffs, 52 
Iowa 698, 3 NW 792. 


Md.—Kranz v. Baltimore, 64 Md. 
491,°2 A908. 

Mass.—Bleistine v. Chelsea, 204 
Mass. 105, 90 NE 526; Chase v. 
ad 151° Mass. 422, 24 NB 
212. 

Mich.—Williams v. Lansing, 152 
Mich. 169, 115 NW 961. 

Mo.—Spalding v. Ziegler, 173 Mo. 
A, 698, 160 SW 14, 

N. Y.—Masters v. Troy, 50 Hun 
485, 3 NYS 460 [aff 123 “No Y¥l%628 
mem, 25 NE 952 mem]. 

Oh.—Toledo v. Higgins, 12 Oh. 
Cir. Ct. 646, 7 Oh. Cir. Dec, 29. 


Okl.—Chickasha v. Daniels, 251 P 
978 


Tex.—Dallas v. Moore, 32 Tex. Civ. 
A, 230, 74 SW 95. 


Utah.—Scott v. Provo City, 14 
Utah 31, 45 P 1005. 
[a] Illustrations. —(1) The fact 


that municipal servants were work- 
ing in a sewer a few days before it 
burst is admissible to charge the 
municipality with notice of its de- 
fective condition. Kranz v. Balti- 
more, 64 Md. 491, 2 A 908. (2) 
Where one end of a ladder lay on 
the sidewalk near the pedestrians’ 
entrance to the market house, and 
the other end projected into the 
vehicle entrance, so that a vehicle 
struck it and knocked it against 
plaintiff, evidence as to the charac- 
ter of the use of the building and 
the street and of the number of city 
employees on duty around the build- 
ing, and their duties with respect 
to obstructions, was admissible on 
the issue of notice to the city. 
Spaulding v. Ziegler, 173 Mo. A. 698, 
160 SW 14. f 

11. Ga.—Americus v. Phillips, 13 
Ga. A. 321, 79-SH 36. 

Ill.— Elgin v. Nofs, 212 Tll. 20, 72 
NE 43; Graham v. Rockford, 142 Il. 
A. 306 [aff 238 Ill. 214, 87 NE 361]; 


Spa ak os Ve ‘Chicazo,) 93° AS 
lowa.—Yeager v. Spirit Lake, 115 
Iowa 593, 88 NW 1095; Cason v. 
ele: 102 -Iowa 99, 71 NW 
Kan.—Smith v. Leavenworth, 15 
Kan. 81. 
Mich.—Nestle v. Flint, 141 Mich. 
153, 104 NW 406; Tice v. Bay City, 


84 Mich. 461, 47 NW 1062 (holding 
that evidence of the long-continued 
existence of the defect is admissible 
to show notice, although it also 
shows the existence of such defect 
before the law which renders the 
city liable for injuries occasioned. 
thereby went into effect). 

Mo.—Irwin vy. Kansas City, 178 Mo.. 
A. 711, 160 SW 30; Richardson vy, 
Marceline, 73 Mo. A. 860. 

Nebr.—Bemis v. Omaha, 81 Nebr. 
352, 116 NW 81. ° 

N. D.—Chacey v. Fargo, 5 N. D, 
173, 64 NW 982. 

Oh.—Toledo v. Higgins, 12 Oh. Cir, 
Ct. 646, 7 Oh. Cir. Dec. 29. 

S. D.—Ellwein v. Roscoe, 42 S. D, 
298, 174 NW 748. 

12. Keithley v. Independencé, 120 
Mo, A. 255, 96 SW 733. 

13. Chase v. Lowell, 151 Mass. 
422, 24 NE 212; Piper v. Spokane, 22 
Wash. 147, 60 P 188. 

[a] Thus, the acts and declara- 
tions of persons who exposed by ex- 
cavations the roots of an old tree and 
saw its decayed condition are ad- 
missible for this purpose. Chase y. 
Lowell, 151 Mass, 422, 24 NE 212. 
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that the sidewalk was built of old material,!* or had 
not been repaired for a considerable length of 
Such evidence may be given by any witness 
who had observed the defects or obstructions,!® al- 
But it is improper 
to show the total length of defendant’s streets on 
the question of constructive nofice,!® or to admit 
any other evidence which is too remote or uncertain 
in point of time or relation to the defect or obstrue- 


time.+5 


though he is a nonresident.1* 


tion in question.?® 


To rebut notice it is competent for a municipality 
to give evidence showing that the sidewalk was in 
an apparently safe condition,?° as that it was laid 
down in the ordinary way and constructed out of 


sound and suitable material.?! 
[§ 2027] 

Places.22 

condition at other times within a 


14. Blake v. Bedford, 170 Iowa 
128, 151 NW 74; Frohs vy. Dubuque, 
109 Iowa 219, 80 NW 341. 

15. Haynes Fi Hillsdale, 113 
Mich. 44, 71 NW 466 (twenty-one 
years); Alberts v. Vernon, 96 Mich, 
549, 55 NW 1022. : 

16. Ottawa v. Hayne, 214 Ill. 45, 
73 NE 385 [aff 114 Ill. A, 21]; Varn- 
ham vy. Council Bluffs, 52 Iowa 698, 
3 NW 792. 

[a] A policeman, charged in part 
with the duty of reporting to the 
city defects in the sidewalks of his 
beat, can testify to the age of a 
walk, and its condition a short time 
before an accident, which resulted 
on account of a defect in it. Lorig 
v. Davenport, 99 Iowa 479, 68 NW 


7 Card 

[b] Night watchman paid by pri- 
vate parties. Ottawa v. Hayne, 214 
ve 45% 73 NE 385 [aff 114 D1. A. 
Tae 

17. Varnham y. Council Bluffs, 52 
Iowa 698, 3 NW 792. 

18. Roanoke v. Shull, 97 Va. 419, 
34 SE 34, 75 AmSR 791. 

19. Enright v. Dubuque, (Iowa) 
154 NW 301; Barrett v. Hammond, 87 
Wis. 654, 58 NW 1053. See Burn- 
side v. Everett, 186 Mass. 4, 71 NE 
82 (exclusion within discretion of 
court), : 

[a] A petition to a village board 
for the building of a sidewalk seven 
feet wide in place of one four feet 
wide is not admissible in evidence 
to show that the village authorities 
had notice of defects existing six 


months later in the old walk. Bar- 
rett v. Hammond, 87 Wis. 654, 58 
NW 1053. 

20. McGrail v. Kalamazoo, 94 


Mich. 52, 53 NW 955; Poole v: Jack- 
son, 93 Tenn. 62, 23 SW 57. 
21. Poole v. Jackson, supra. 
22. To show: 
Contributory negligence see infra § 
31 


Negligence, existence or nature of 
defect, ete. see supra §§ 2018, 
2019. i 
23. Iowa.—Hofacre v. Monticello, 

128 Iowa 239, 103 NW 488; Parker 

v. Ottumwa, 113 Iowa 649, 85 NW 

805; Hunt v. Dubuque, 96 Iowa 314, 

65 NW 319. 


Mich.—Campbell v. Kalamazoo, 80 
Mich. 655, 45 NW 652. 
Minn.—Waldron v.° St. Paul, 33 


Minn 87, 22 NW A. 


N. Y.—Pettengill v. Yonkers, 116 
N. Y. 558, 22 NE 1095, 15 AmSR 
442, 

Utah.—Scott v.' Provo City, 14 


Wtah 31, 45 P1005. 

Wash.—Falldin v. Seattle, 57 Wash. 
307, 106 P 914; Bell v. Spokane, 30 
Wash. 508, 71 P 31; Randall v. Ho- 
quiam, 30 Wash. 435, 70 P 1111. 

[a] Illustrations.—(1) Evidence 
of a witness, who lived in the house 
next to the defective sidewalk, de- 
“seriptive of the defective condition 
a year before the accident and to 
the fact that it was substantially 
unchanged about the time of the ac- 


(c) Conditions at Other Times or 
Evidence of the defective or obstructed 


notice.?8 


before or after the accident is admissible to show 
But evidence of the previous existence of 
a like condition, not continuous in its nature, is not 
admissible,?4 and it has been held to be within the 
discretion of the court to reject evidence of the 
bad condition a week before the accident, where 
the conditions are not shown to be the same or 
where in fact they appear to be different.?° 
dence of the existence of other similar defects or 


Evi- 


obstructions in the immediate vicinity under the 


same conditions,”® or of the fact that the sidewalk 
in the immediate vicinity under the same conditions 
was in a generally bad condition, and the length of 
time it had so continued?’ is admissible, as where 


it is shown that other portions of the walk, built 


reasonable time 


cident is admissible. Hunt vy. Du- 
buque, 96 Iowa 314, 65 NW 319. (2) 
In an action for injuries to a pe- 
destrian by the fall of an awning 
extending from a building to the 
outer edge of the sidewalk and sup- 
ported by posts set out at the edge 
of the curb, because of the breaking 
of one of the posts, struck by the 
hub of a wheel on_.a truck, evidence 
that the awning had been inspected 
by an inspector of the encumbrances 
bureau some years prior to the acci- 
dent, and by him-~ pronounced in an 
unsafe condition, was admissible to 
show that the awning was out of 
repair and that the city had notice 
of it. Mansfield v. New York, 119 
App. Div. 199, 104 NYS 386. 

[b] Absence of lights at other 
times.—It is competent to show the 
condition of the street and the ab- 
sence of lights in the nighttime, prior 
to the accident and on the night 
thereafter. Pettengill v. Yonkers, 
roe N. Y. 558, 22 NE 1095, 15 AmSR 
42. 

24. Carlisle v. 75 SW 
268, 25 KyL. 336. 


Secrest, 


25. Woodcock v. Worcester, 138 
Mass. 268. 

26. i{1l—Taylorville v. Stafford, 
196 Ill. 288, 68 NE 624 [aff 99 Ill. 
A. 418]; Van Cleave y. Chicago, 165 
Til. A. 2384. 

Iowa.—Witt v. Latimer, 139 Iowa 
273, 117 NW 680; Ledgerwood v. 
Webster City, 93 Iowa 726, 61 NW 
1089, 

Mass.—Bleistine v. Chelsea, 204 
Mass. 105, 90 NE 526. 

Mich.—Moore v. Kalamazoo, 109 
Mich. 176, 66 NW 1089. 


Tex.—Rockwall v. Heath, (Civ. A.) 
90 SW 514. 

Wash.—Laurie v. Ballard, 25 Wash. 
127, 64 P 906. 

Wis.—Barrett v. Hammond, 87 Wis. 
654, 58 NW 1053. , 

[a] Illustration.—Hvidence as to 


the condition of a sidewalk adjoin-’ 


ing that upon which an injury oc- 
curs is competent upon the: ques- 
tion of constructive notice to the 
city, if it was constructed at the 
same time and was in the same gen- 
erally defective condition as_ the 
sidewalk in question. Brodie v., Lew- 


iston, 164 Ill. A. 335. : 
27. U. S.-Osborne v. Detroit, 32 
Fed. 36. 


Ida.—Miller v. Mullen, 17 Ida. 28, 
104 P 660, 19 AnnCas 1107, 

Ill.—Elgin v. Nofs, 212 fll. 20, 
72 NE 43; Elgin v: Nofs, 200 Ill, 252, 
65 NE 679 [rev 103 Il], A. 11]; Shel- 
byville--v. Brant,-.61 I. A. 9153; 
Streator v. Hamilton, 49 Ill. A, 449 
(holding, however, that evidence as 
to the condition of the walk for a 


space of two city blocks is inad- 
missible). 
lowa.—Enright v. Dubuque, 154 


NW 301; Witt v. Latimer, 139 Iowa 
273, 117 NW 680 [overr Ruggles v. 
Nevada, 62 Iowa 185, 18 NW 866, in 
so far as it asserts a contrary rule]; 
Kircher v. Larchwood,. 120 Iowa 578, 


‘ot render such evidence 


at the same time as that portion on which plaintiff 
was injured, were out of repair.?® 
hand notice of a particular defect cannot be es- 


On the other 


95 NW 184; Spicer v. Webster City, 
118 Iowa 561, 92 NW 884; -Beaver v. 
Hagle Grove, 116 Iowa 485, 89 NW 
1100; Lorig v. Davenport, 
479, 68 NW 717; Aryman v. 
Shalltown, 90 Iowa 350, 57 NW 867; 
Smith v. Des Moines, 84 Iowa 685, 
51 NW 77; Munger v. Waterloo, 83 
Iowa 559, 49 NW 1028; McConnell 
v. Osage, 80 Iowa 293, 45 NW 550, 8 
LRA 778; Armstrong vy. Ackley, 71 
Iowa 76, 32 NW 180. 

Mich.—Boyle v. Saginaw, 124 Mich. 
348, 82 NW 1057; Rodda v. Detroit, 
117 Mich. 412, 75-NW 939; Butts v. 
Haton Rapids, 116 Mich, 539, 74 NW 
872; Haynes v. Hillsdale, 113 Mich. 
44, 71 NW 466; Will v. Mendon, 108 
Mich. 251, 66 NW 58; Hdwards~ v. 
Three Rivers, 102 Mich. 153, 60 NW 
454; O’Neil v. West Branch, 81 Mich. 
544, 45 NW 1023. 

Red Wing, 76 


Minn.—Lyons v. 

Minn. 20, 78 NW 868; Kellogg v. 
Janesville, 34 Minn. 132, 24 NW 
359; Gude v. Mankato, 30 Minn. 256, 
1557 INPW? 17.5% 

Mo.—Miller v. Canton, 112 Mo. A. 
322, 87 SW 96; Kuntsch v. New 
Haven, 83 Mo. A. 174;.Smallwood v. 
Tipton, 63 Mo. A. 234. 

Nebr.—Wood v. Omaha, 87 Nebr. 
213, 127 NW 174. 

N. D.—Chacey vy. Fargo, 5 N. D. 
1738, 64 NW 932. 

Pa.—Davis v. Shenandoah Bor- 
ough, 273 Pa. 501, 117 A 207, 


Tex-—Belton sv. ‘Turner, ((Civ. A.) 
27 SW 8al. 
Wash.—Shearer v. Buckley, 31 


Wash. 370, 72 P 76. 
Wis.—Pumorlo v. Merrill, 125 Wis. 


102, 1083 NW 464; Hallum v. Omro, 
122 Wis. 337, 99 NW 1051; Barrett 
v. Hammond, 87 Wis. 654, 58 NW 
1053; Shaw v. Sun Prairie, 74 Wis. 


105, 42 NW 271. 

[a] Evidence by a street commis- 
sioner of a city to the effect that a 
sidewalk was generally out of re- 
pair, both as to the surface thereof 
and the stringers, some three months 
before the happening of an acci- 
dent alleged to have been caused by 
reason of a defect in the walk at a 
particular point, is competent for 
the purpose of showing constructive 
notice to the city of such particular 
defect, notwithstanding evidence by 
the street commissioner that he re- 
paired the. walk, as far as practica- 
ble, by using the old material-vand 
without putting in new stringers’ be- 
fore the accident happened. Mauch 
v. Hartford, 112 Wis. 40, 87 NW 816. 

[b] Mere, remoteness as to time, 
or whether the generally defective 
condition existed after, as well as 
before, the accident, where the na- 
ture of the particular defect is so 
connected with such condition that 
the latter would reasonably suggest 
the probability of the former, does 
incompe- 
tent. Hallum vy. Omro, 122 Wis. 337, 
99 NW 1051. 

28 Haynes _ v. Hillsdale, 113 
Mich. 44, 71 NW 466. 
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tablished by proof of another particular defect 
which was in no way related to the former and 
did not contribute to the injury,?® and evidence that 
other sidewalks were defective is not admissible 
to show notice to the municipality that the walk 
on which the injury occurred was also defective.*° 
So evidence that a grating which had been taken 
from an old sidewalk and put into a new walk con- 
structed by an abutting owner had been defective 
for some time before its removal is irrelevant, on 
the issue of notice to the municipality, the munici- 
pality having no reason to anticipate that the old 
grating would be put into the new.*! Nor is it per- 
missible to show other defects of a different nature 
at the same place.*? 

[§ 2028] (d) Other Accidents.** Although there 
is some authority to the contrary,** it 1s the general 
rule that evidence of other accidents at the same 
place is admissible as tending to show notice on 
the part of the municipality of the defective or 
obstructed condition of the place where the injury 
oecurred,*> unless the accident sought to be shown 
occurred in so short a time prior to the injury sued 
for that there was no time for. repairs;*° and such 
evidence is not rendered inadmissible to prove notice 
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because other evidence in the case would prove the 
same fact if not rebutted bv defendant,*” or by the 
fact that notice was not necessary in the particular 
ease.28 But evidence of other accidents from similar 
defects, occurring several months before the acci- 
dent and at a place nearly a quarter of a mile from 
the scene of such accident, is inadmissible,*® and, in 
an action for injury from a fall on an icy sidewalk, 
the fact that other persons slipped on ice at the 
same place two years before plaintiff’s action is 
incompetent to show constructive notice, since the 
ice was not the same.*° So evidence that other per- 
sons met with similar accidents from the same de- 
fect after plaintiff’s injury is not admissible on 
the issue of constructive notice.*+ 

[§ 2029] (e) Subsequent Repairs or Precautions.*” 
As a general rule evidence of repairs subsequent to 
the accident or of precautions taken against a re- 
currence of the injury is not admissible to show 
previous notice of the defect.** 

[§ 2030] (10) Contributory Negligence—(a) In 
General. Any legal evidence bearing on the ques- 
tion of contributory negligence, whether circumstan- 
tial or direct, is admissible if material and relevant 
to the issues.# Thus evidence is admissible to show 


29. Dadie v. Chicago, 182 Ill. A. 
134; Enright v. Dubuque, (lowa) 154 
NW 301. 

30. Kansier v. Billings, 56 Mont. 
250, 184 P 630. 

31. Stellwagen v. Winona, 54 
Minn. 460, 56 NW 51. 

$2. Lewisville v. Batson, 29 Ind. 
A. 21, 63 NE 861. 

33. To show: 

CE negligence see infra § 
Negligence, existence or nature of 
defect, etc. see supra § 2022. 


34. Williams v. Winthrop, 213 
Mass., 5815-100. NE) 1101; “Yore. iv, 
Newton, 194 Mass. 250, 80 NE 472; 


Blair v. Pelham, 118 Mass. 420; Col- 
lins v. Dorchester, 6 Cush. (Mass.) 
396; Kidder v. Dunstable, 11 Gray 
(Mas s.) 342; Aldrich v. Pelham, 1 
Grav (Mass.) 510. 

35. U. S.—District of Columbia v. 


Armes, 107 U. S. 519, 2 SCt 840, 27 
L. ed. 618; Osborne v. Detroit, 32 
Fed. 36. 


Colo.—Meeker v. Fairfield, 25 Colo. 
ACTS 136 PU 4TL. 

Conn. —-Aaronson v, New Haven, 94 
Conn. 690, 110 A 872, 12 ALR 328. 

D, C.—Domer v. District of Colum- 
bia, 21 App. 284. 

Ga.—Augusta v. Hafers, 61 Ga. 48, 


34 AmR 95. 

Tll.—Chicago v. Jarvis, 226 Ill: 
614, 80 NE 1079; Bloomington v. 
Lege, 151 Ill. 9, 37 NE 696, 42 AmSR 
216 [aff 40 Tl. ‘A. 185, 48 Ill. A. 459]; 
Chicago v. Powers, 42 Ill. 169, 89 
AmD 418; Wells v. Kenilworth, 228 
Til, A. 332 

ind.—Logansport v. Green, 192 Ind. 


2538, 185 NE 657; Goshen v. Eng- 
land, 119 Ind. 368, 21 NE 977, 5 LRA 
253; Delphi v. Lowery, 74 Ind, 520, 
39 AmR 98. 

Iowa.—Hall v. Shenandoah, 167 
Iowa 735, 149 NW ‘831; Wilberding 


v. Dubuque, 111 Iowa 484, 82 NW 
957; Moore v. Burlington, 49 Iowa 
136. 

Ky.—Lebanon v. Graves, 178 Ky. 
749, 199 SW 1064, LRA1918B 1016; 
Covington v, Westbay, 156 Ky. 839, 
162 SW 91. But see Green v. Rich- 
mond, 7 Ky. Op. 4384 (holding that 
evidence that other persons fell into 
the same excavation is inadmissible 
in the absence of a showing that de- 
fendants knew of such accidents). 

Md.—Cordish v. Bloom, 138 Md. 81, 


113 A 578. 
Mich.—Larned v. Vanderlinde, 165 
Mich. 464, 468, 131 NW 165 [cit 


Cyc]; Moore v. Kalamazoo, 109 Mich. 


176, 66 NW 1089; Alberts v. Vernon, 
96 Mich. 549, 55 NW 1022; Lombar 
Ny pee Tawas, 86 Mich. 14, 48 NW 

47, 

Minn.—Burrows vy. Lake Crystal, 
61 Minn, 357, 68 NW 745. 

Mont.—Pullen v. Butte, 45 Mont. 
46, 121 P/.878. 

N. H.—Darling vy. Westmoreland, 
52 N. H. 401, 18 AmR 55. 

N. Y.—Gillrie v. .Lockport,.). 122 
N. Y. 403,.25 NE 357; Lundbeck v, 
Brooklyn, 26 App. Div. 595, 50 NYS 
421; Quinlan v. Utica, 11 Hun 217 
[aft 74 N. Y. 603-mem]; Stebbins v. 
Oneida, 1 Silv. Sup. 240, 5 NYS 483. 

Oh.—Dietz v. Cincinnati, 25 Oh. 
Cir, (Cth Nits. 506, 33 -Ohs.Cirs- Dees 
350; Elyria vi.Good, 17-Oh, Cir: Ct: 
N. S04227 Path 85 Oh. St. 47 mmemy; 
98 NE 1122 mem]; Circleville v. 
Sohn, 20 Oh. Cir, Ct. 368, 11 Oh. Cir. 
Dec. 193: Ashtabula v. Bartram, 3 
Oh. Cir. Ct. 640, 2 Oh. Cir. Dec. 372. 

Okl.—Chickasha v. White, 45. Okl. 
631,,. 146). Pi 957-8, 2579 Hhquots: Cyeqs 
beg eb ok v. Altizer, 13 Okl..121, 74 

Tex.—Ware v. Shafer, (Civ. A.) 27 
SW 764 [aff 29 SW 756]. 

Utah.—Shugren v. Salt Lake: City, 
48 Utah 320, 159 P 580. 

Vt.—Kent v. Lincoln, 32 Vt. 591. 

Wash.—Falldin vy. Seattle, 57 
Wash. 307, 106 P. 914; Smith v. 
Seattle, 33 Wash. 481, 74 P 674; Piper 
v. Spokane, z2 Wash. 147, 60 P 138; 
ea v. Seattle, 18 Wash, 304, 51 


Wis.—Richards v. Oshkosh, 81 Wis. 


226, 51 NW _ 256. 

36. Wynne vy. Litchfield Constr. 
Co., 184 App. Div. 685, 172 NYS 347. 

37. Ashtabula v. Bartram, 3 Oh. 
Cir= Ct.. 640; 2 Ohy Cirs-Dee./372: 

38. Cordish v. Bloom, 138 Md. 81, 
113 A 578. 

89. Fox v. Manchester, 183 N. Y. 


141, 75 NE 1116, 2 LRANS 474. 

40. Gillrie v. Lockport, 122 N. Y. 
403, 25 NE 357, 

Chicago v; Vesey, 105 Ill. A. 
191; Hall v. Shenandoah, 179 Iowa 
1192, 162 NW 575. 

42.. To show. negligence, existence 
or nature of detect, etc. see supra 
§ 2024. 

43.. Emporia v. Schmidling, 338 
Kan. 485, 6 P 893; Dallas vy. Meyers, 
(Tex. Civ. A.) 55 SW 743. 


44. Ala.—Gilmer v. Montgomery, 
26 Ala. 665. 
Colo.—Denver v, Hyatt, 28 Colo. 


12:9) (6352) 403% 
Conn.—Nichols v. Manchester, 84 


Conn. 710, 81 A 337. 
Del.—Benson vv. 
Del. 359, 32 A 1047, 
D. C.—District of Columbia v. 
White, 48 App. 44. 
Ill. Fowler vy. Chicago R. Co., 207 


Wilmington, 14 


Til. A. 430; Devine v. Chicago, 172 
Ill. A. 246; Karolinsky v. Chicago, 
163 Ill. A. 33; El Paso v. Causey, 1 


ne A. 531; Mendota v. Fay, 1 Ill. A. 
Ind.—East Chicago v. Gilbert, 59 
Ind. A. 613, 108 NE 29, 109 NE 404, 
Iowa.—Meggison v. James Maine, 
etc., Co., 160 Iowa 541, 141 NW 1074. 
Mich.—Hall v. Flint, 195 Mich. 638, 
162 NW 270. 

Mo:—Roy v. Kansas City, 204 Mo. 
A. 382, 224 SW 132; Derrington v. 
Poplar Bluff, (A.) 186 SW 561; Lat- 
timore v. Union BPlectric Light, ete. 
Co., 128 Mo. A. 37, 106 SW 543. 

N. Y.—Weston v. Troy, 139 N. Y- 
281, 34 NE 780. 

Utah.—Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 181 AmSR 827. 

Wash.—Kotkins v. Seattle, 123 
Wash. 484, 212 P 548, 119 Wash. 590, 
PAO Sipt S21 Br I 

[a] Absence of lights at a dan- 
gerous place in the street may be 
shown. Denver v. Hyatt, 28 Cola. 
129, 68 P 403;.Wallace v. New Haven, 
82 Conn. 527, 74 A 886; Herndon v. 
Salt Lake City, 34 Utah 65, ‘95 P 646, 
131 AmSR 827. 

[b] Warning to plaintiff.—In an 
action for damages caused by a de- 
fective street, evidence of unruly 
conduct of plaintiff's horse immedi- 
ately prior to the accident, and of 
a warning to plaintiff of the trouble- 
some character of such horse, was 
admissible as tending to show con- 
tributory negligence. Derrington vy. 
Poplar Bluff, (Mo. A.) 186 SW 561. 

[ce] Permit to deviate in construc_ 
tion of drain.—An ordinance, author- 
izing the inspector to permit such 
a deviation from the provisions of 
the ordinance as in his judgment the 
condition demands, authorizes him 
to permit a deviation from the desig- 
nated drains required for cellars in 
basements, so that evidence that such 
permit had been granted is admis- 
sible to show that the occupation 
of the basement was not unlawful. 
Kotkins y.. Seattle, 123 Wash. 434, 
212 P 548, 119 Wash. 590, 206 P 11. 

[da] _Evidence held inadmissible.— 
(1) In an aetion for injuries received 
by a fireman while driving an engine 
in response to an alarm, through be- 
ing thrown from the engine when a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2030] 


plaintiff’s defective eyesight*® or enfeebled physical 
condition,*® his duty or service at the time,*? and 
his knowledge of the defect or®obstruction and of 
Evidence of the relative danger of 
other possible routes in traveling on a publ street 


its danger.*® 


is admissible.*® But evidence of 


immaterial in the absence of knowledge by one tray- 
eling on a street as to its defective condition.®° 
where it appears that plaintiff did not know that 
the place was defective until after he was injured, 
evidence that he believed he could safely walk on 


such place is immaterial.5t 


Habits in general. Where there is direct evidence 
as to plaintiff’s conduct at the time, evidence as to 
his ordinary habits or general character for care and 


caution is inadmissible.®? 
Intoxication. 


using intoxicating liquors prior to 


Evidence of the intoxication of the 
injured person at the time of the accident is ad- 
missible on the issue of contributory negligence.®* 
But the fact that such person was in the habit of 
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time.>4 


a safer route is 


So 
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So evidence that those who accompanied 
plaintiff when he was injured had been drinking 
hquor is inadmissible.*° 
_ Customs and usages.>¢ 
ing on the fact of contributory negligence is gen- 
erally admissible,°’ and plaintiff may show that it 
was customary for other persons to act as he did 
when injured, provided his act was not negligent 
per se, and the surrounding conditions and cireum- 
stances were similar.°® 
the subject of the custom must be one in respect 


Evidence of customs bear- 


But the act constituting 


of which the manner of doing it is not a matter 


of common knowledge.®® 
held that, in an action by one who, while driving 
in a wagon loaded with wood, was injured by a 


It has accordingly been 


defect in the street, evidence as to the customary 


Ordinances.®! 


MN ES Re aa as 
the injury is in- | negligence. 


competent to prove that he was intoxicated at the 


wheel thereof struck a hole in the 
pavement, it was not error to ex- 
clude the testimony of one driving 
“a hose cart four hundred or five 
hundred feet ahead as to how fast 
he was driving. Devine v. Chicago, 
2 ESAs 7246. (2) In an action 
for injury from a defectively con- 
structed driveway, plaintiffs claim 
that her attention was distracted in 
the use of the driveway with which 
she was familiar by a man of whom 
she was afraid is not material. 
Karolinsky v. Chicago, 163 Ill. A. 33. 
(3) In an action against a munici- 
pality for personal injuries received 
by a traveler when a buggy in which 
he was riding struck an unguarded 
wagon. left at nighttime on the side 
of a street, evidence as to how a 
rig was being driven is.properly ex- 
cluded where it was not shown that 
it was the buggy in which plaintiff 
was riding. Hall v. Flint, 195 Mich. 
638, 162 NW 270. (4) Evidence that 
plaintiff knew that the person who 
was. driving him was a careless 
driver is immaterial in an action for 
an obstruction in a street, whereby 
the vehicle was overturned, since, if 
the driver was negligent, plaintiff 
could not recover whether he did or 
did not have notice of the driver’s 
negligent habits. Stafford v. Oska- 
Joosa, 57 Iowa 748, 11 NW 668. (5) 
Other instances of evidence held in- 
admissible. District of Columbia v. 


White: 455 -ApDD, CDs Cyl 44-5 Bitz- 
gerald v. Chicago, 144 Ill. A. 462; 
Meggison v. James Maine, etc., Co., 
160 Iowa 541, 141 NW 1074. 

45. Wedderburn v. Detroit, 144 
Mich. 684, 108 NW 102; Austin v. 


46. 
735, 149 NW 831. 

47, Chicago v. Sheehan, 113 I. 
658 (duties as fireman); Frisbee v. 
Hawkeye Land Co., 170 Iowa 540, 153 
NW 85. cos 

[a] For example, where plaintiff 
was injured by.driving into an ex- 
ecavation in the street, evidence that 
she was directed by some one whom 
she believed to be in authority as to 
how to drive was admissible on the 
dissue of her due care. Frisbee v. 
Hawkeye Land Co., 170 Iowa 540, 153 
NW 85. 

4s. -Ariz.—Huachuca Water Co. v. 
Swain, 4 Ariz. 113, 77 P 619. 

Jowa.—Hanson vy. Anamosa, 177 
Towa 101, 158 NW 591; Keim v.° Ft. 
Dodge, 126 Iowa 27, 101 NW 443, 

Minn.—Burrows v. Lake Crystal, 
61 Minn. 357, 68 NW _ 745. 

Mo.-——Bradley v. Spickardsville, 90 
Mo. A. 416. : 
. Wash.—Benson v. 34 


[43 C. J.—80] 


Hamilton, 


Wash, 201, 75 P 805. : 
[a] Evidence held admissible.— 
Evidence that the sidewalk was an 
old one, and plaintiff had been over 
it many times, and had seen the de- 
fect, iS admissible. Benson _ v. 
Hamilton, 34 Wash. 201, 75 P 805. 
Conditions at other places see infra 


§ 2031. 

49. Hollingworth v. Ft. Dodge, 125 
Iowa 627, 101 NW 455; Burrows. v. 
Lake Crystal, 61, Minn. 357, 68 NW 
745; Fox v. Ft. Hdward, 48 Hun 363, 
TANYS- SL fat” 129 Ose y¥. f66.0 mena. 
24 NE 1093 mem]. 

[a] To rebut the inference of con- 
tributory negligence of plaintiff in 
not going to his destination by some 
other way, where it appears that 
he had knowledge of the defect, evi- 
dence that he knew that the side- 
walk on the opposite side of the 
street was dangerous is admissible. 
Burrows v. Lake Crystal, 61 Minn. 
357, 638 NW 745. 

50. Morman v. Emmetsburg, 195 
Towa 627, 191 NW 156; San Antonio v. 
Wildenstein, 49 Tex. Civ. A. 514, 109 
SW 231. 

51. Keim v. Ft. Dodge, 
27, 101 NW 443. 

52. Salem v. Webster, 192 Ill. 369, 
62 NE) 328 att. 95 01). AL 1207. 

Intoxication see infra text and note 
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In negligence actions generally see 
Negligence [29 Cyc 619]. 

53. Hubbard v. Mason City, 60 
Iowa 400, 14 NW 772; Winston v. 
Henderson, 179 Ky. 220, 200 SW 330, 
LRAI1918C 646. 

Generally see Negligence [29 Cyc 

J \ 


620]. 

54. Hubbard v. Mason City, 60 
Iowa 400, 14 NW 772; Madisonville 
Te COiLesy ent UEC) ean VVE mea ailee 


Browne v. Bachman, 31 Tex. Civ. A. 
430, 72 SW 622. 


55. Jones v. Seattle, 51 Wash. 245, 
98 P 743. 
56. To show negligence of defend- 


ant see supra § 2020. 

57. Middleton v, Cedar Falls, 173 
Iowa 619, 153 NW 1040; Baker .v. 
Grand Rapids, 111 Mich, 447, 69 NW 
740; Ahlfeldt v. Mexico, 129 Mo. A. 
193, 108 SW 122; Simonds v. Bara- 
boo, 93 Wis. 40, 67 NW 40, 57 AmSR 
895. 

[a] Rule applied.—Where, in an 
action against a city for injuries sus- 
tained by a traveler, it appeared that 
the city had closed a street while 
improving it, that it had strung a 
wire diagonally across the street, and 
that the only light exhibited was 
toward one side of it, evidence of 
the usual and customary signals was 
admissible as bearing on the ques- 


way of loading and piling wood was inadmissible 
on the issue of contributory negligence.®® 


Municipal ordinances, if relevant, 


are admissible to prove or disprove contributory 


tion of the traveler’s contributory 


negligence, Ahlfeldt v. Mexico, 129 
Mo. A. 193, 108 SW 122. 

58. Middleton v. Cedar Falls, 173 
Iowa 619, 153 NW 1040; Baker v. 
ohne Rapids, 111 Mich. 447, 69 NW 

[a] Rule applied.—(1) Where 


plaintiff was injured while crossing 
a street diagonally on a dark night 
when the street was not lighted, 
evidence that it was customary for 
other persons to cross the street 
diagonally is not admissible, unless 
it is shown that such customary acts 
were done on dark nights on an 
unlighted street. Middleton v. Cedar 
Falls, 173 Iowa 619, 153 NW 1040. 
(2) Where a person is injured by fall- 
ing into a sewer opening while cross- 
ing a street, where there was no 
walk, evidence that it was cus- 
tomary for persons to cross at that 
place, and that a path had been worn 
there, is admissible on the question 
of plaintiff's care. Baker v. Grand 
Rapids, 111 Mich. 447, 69 NW 740. 

59. Simonds vy. Baraboo,*93 Wis. 
40, 67 NW 40, 57 AmSR 895. 

60. Simonds v. Baraboo, supra. 

61. To show negligence of defend- 
ant see supra § 2016. 

62. Fernbach v. Waterloo, 
Iowa 598, 41 NW 370, 34 NW 610; 
McCarthy v. Clark, 115 Md. 454, 81 
A 12; Eord v. Kansas City, 181 Mo. 
137, 79 SW 923; Toledo vy. McNamara, 
tae Oby Cir Ct. Nun. 204 Sie Ohs 
Cir. VCs 3 83° 

[a] Evidence of an ordinance pro- 
hibiting fast driving is admissible in 
support of a defense of contributory 
negligence, although no evidence of 
plaintiffs immoderate driving has 
been introduced. Fernbach y. Water- 
co. 76 Iowa 598, 41 NW.3870, 34 NW 


10. ‘ 

{b] Ordinances held admissible.— 
A city ordinance providing that 
building material left in the street 
at night shall be shown by a lighted 
lamp is admissible to-show plaintiff's 
right, with her presumptive knowl- 
edge thereof, to presume that the 
sidewalk was safe in the absence of 
the required light. McCarthy v. 
Clark, 115 Md. 454, 81 A 12. 

[ec] Ordinances held inadmissible. 
—(1)An ordinance requiring owners 
or occupants of real property to make 
repairs on adjoining sidewalks is not 
competent evidence to show that the 
tenant of such property was guilty 
of contributory negligence, because 
of his failure to keep such sidewalk 
in repair. Ford v. Kansas City, 181 
Mo, 137,'79 SW 9238. (2) Inasmuch 
as an ordinance providing that street 
cars shall stop on the further cross- 
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[§ 2031] (b) Conditions at Other Places.°* Hvi- 
dence as to the condition of a street at other places 
than that where the accident occurred, and that at 
no place was it guarded, is admissible on the ques- 
tion of the, injured person’s knowledge of the gen- 
erally defective condition of the street.°* So evi- 
dence as to the condition of the sidewalk on the 
side of the street on which plaintiff lived was ad- 
missible to explain how he happened to be on the 
other side of the street where the accident oc- 
curred.®®> Evidence may also be given as to the mode 
of protecting similar obstructions in other places in 
the city.®® 

[§ 2032] (c) Other Accidents or Absence Thereof. 
Evidence of other accidents at the same place or 
from the same defect or obstruction has been held 
admissible to show the exercise of care on the part 
of plaintiff,®’ although there is authority to the con- 
trary.®§ 

Absence of other accidents.*® As bearing on the 
question of contributory negligence on the part of 
plaintiff evidence is admissible, in some jurisdic- 
tions, that plaintiff or other persons had previously 
used the way, or passed the obstruction, without 
accident, when it was in the same condition as at 
the time of the accident complained of.7° In other 
jurisdictions, however, such evidence is held to 
be inadmissible, on the ground that it is a matter 
collateral to the issue.74_ So it has been held that, 
while proof that no other accident ever happened 


walk is a requirement which, applies 
to the street car company, and in 
no, way controls passengers in board- 
ing or alighting from cars, it is 
not error to exclude such an ordi- 
nance in an action against a mu- 
nicipality for damages on account 


§ 2023. 


70. Calkins v. 


38 Ill. A. 393; 


lottesville v. 
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or nature of defect, etc. 


Hartford, 33 Conn. 
Smith v. Gilman, 
f Fairbury v. Rogers, 
2 Til. A. 96 [aff 98 Tll. 554]; Char- 
Stratton, 


57, 87 AmD 194; 


SSSA kr oa eS eg 


Soe 


at the place of the injury would tend to prove that 


plaintiff was not exercising ordinary care,’* the tes- 
timony of witnesses who had knowledge of the place — 
that they had never heard of anyone else being in- | 


jured there is inadmissible." 
[§ 2033] (11) Evidence as to Notice of Claim."* 
The burden being on plaintiff to prove the giving of 


the statutory notice of claim to the municipality,’ — 


a notice in proper form is admissible,7° and may 
be read to the jury.77 A-notice bearing indorse- 
ments purporting to show that it was properly 
served is admissible where no objection to its ad- 
mission is made for failure to prove proper service.”® 
But where the statute’® does not require notice to 
be given unless suit is brought after a designated 
period,®® and suit is begun within such time, the 
admission in evidence of a notice containing the 
details of the injury and its effect is erroneous.®* 
Extrinsic evidence is admissible to show proper 
service of notice or presentation of claim,®? or the 
date when it was received,** or to show that the 
municipality was not misled by failure of the notice 
to specify the exact location of the accident.*4 
Where a notice of intention to sue is deficient merely 
in not expressly stating such intent, evidence is 
admissible to show that one of the books in the office 
of the corporation counsel contained an entry be- 
ginning -with a clause stating a notice of intent to 
sue, followed by the date, name of claimant, names 
of her attorneys, the place and manner of the ac- 


see supra|dence might, however, be regarded 
as being without prejudice, were it, 
in its effect, limited to the single 
fact of proof of notice; but, as ad- 
mitted, it carried with it a most de- 
tailed account of the injury claimed 
to have been received, with its re- 


of injuries to plaintiff from stepping 
into a hole in the street. after alight- 
ing from, a ‘car. Toledo v. Mc- 
Namara, 12 Oh, Cir. Ct. N. S. 204, 31 
Oh. Cir. Ct. 383. p 

63. To show negligence of defend- 
ant see supra § 2021. 

64. Burton v. Kansas City, 181 
Mo. A. 427, 168 SW 889. 

65. Doolin v. Winner, 48 S. D. 400, 
204 NW 899. 

66. Wells v. Lisbon, 21 N. D. 34, 
128 NW 308. : 

[a] TIllustration.—In an _ action 
against a city for injuries to horses 
from falling into an excavation in a 
street at night, where it appeared 
that the city authorities had placed 
a lamp before the unobstructed part 
of the street instead of before the 
excavation, which caused plaintiff's 
driver to turn away from the light 
and into the excavation, testimony 
of the driver as to the manner in 
which he had seen similar excava- 
tions in the same city protected, as 
one reason for supposing that the 
light marked the excavation, was 
admissible on the question, of care 
exercised by the driver, where limited 
to that purpose when offered. Wells 
v. Lisbon, 21 N. D. 34, 128 NW 308. 

67. Covington v. Visse, 158 Ky. 
134, 164 SW 332; Friedman v. New 
York, 63 Misc. 310, 116 NYS 750. 

{a] Tlustration.—In an action for 
injuries sustained by stumbling over 
a water meter box which projected 
about an inch and a half above the 
surface of the sidewalk, evidence that 
other persons had stumbled over such 
box is admissible as tending to show 
absence of contributory negligence. 
Covington v. Visse, 158 Ky. 134, 164 


SW 332. 

To show negligence, existence or 
nature of defect, etc. see supra 
§ 2022. 

68. Ashtabula v. Bartram, 3 Oh. 


Ct, 6140,.2 Oh. Cir. Dec. 372: 
To show negligence, existence 


Cin: 
69. 


102 Va. 95, 
45 SE 737. 


71. Ala.—Birmingham vy. Tayloe, 
105 Ala. 170, 16 S 576. 
ven eee yv. Indianapolis, 99 Ind. 


Me.—Branch vy. Libbey, 78 Me. 321, 
5 A 71, 57 AmR 810. 
Mass.—Schoonmaker v. Wilbraham, 
110 Mass. 134, 
N. J.—Trenton Temperance Hall 
Assoc) v..%Giles, °33_ Ne 5. La 260: 
Wis.—Bloor v. Delafield; 69 Wis. 
273, 34 NW 115. : 


72. Clancy v. Joplin, (Mo. A.) 181 
SW 120. 

73. Clancy v. Joplin, supra. 

74. Evidence aiding defective loca- 


tion of place of accident in notice 
See supra § 1966. 

Necessity and sufficiency of notice 
see supra §§ 1956-1984. 

75. See supra § 2013. 


76. Daniels v. Lowa City, 188 Iowa 
1012, 177 NW (42, 
[a] Notice with acknowledgment 


of service thereof by mayor is ad- 
missible. Daniels v. Iowa City, 188 
Iowa 1012, 177 NW 42. 

77. Dudleston v. Chicago Heights, 
175 Til. A. 551. 


ure: Fairfield v. Sechrest, 1386 ‘Ill. 
‘79. See Statutory provisions. 
80. Necessity of notice or claim 


generally see supra §§ 1956-1960. 

81. Hall v. Shenandoah, 167 Iowa 
735, 738, 149 NW 881. 

“In admitting this evidence the 
trial court stated that it was re- 
ceived to show whether or not notice 
was given. This, however, was a 
question wholly immaterial to the 
case. The notice was necessary to 
the right to maintain the action and 
be relieved from the bar of the stat- 
ute, had the suit not been com- 
menced within three months after the 
accident; but in this case it served 
no purpose in properly aiding the 
suit, for the conditions requiring it 
did not exist. Its admission in evi- 


sults as to alleged unconsciousness 
of the injured party, continued pain 
and suffering, mental anguish, and 
other conditions; and as the injured 
party was at the time of the trial 
dead, and the statements in the no- 
tice were of such character as to 
be descriptive of his condition and 
sufferings, without the opportunity 
of cross-examination as to those 
things which were more within the 
knowledge of Mr. Hall than any other 
person, we think that in admitting 
the notice there was error. We do 
not hold that, in a case where proof 
of notice is not necessary, the notice 
itself may not be used, but, as 
applied to im this case, that, being 
wholly immaterial, it should not have 
been permitted to go to the jury.” 
Hall v. Shenandoah, supra, 

82. Janse v. Boston, 201 Mass. 348, 
87 NE 633; Haney v. Pinckney, 155 
Mich, 656, 119 NW 1099. 

_{a]  Dlustrations.—(1) In an ac- 
tion for injuries from a _ defective 
street, in which the city claimed want 
of notice of the accident, evidence 
that it was handed, in absence of 
the clerk and the assistant clerk, 
to a clerk in the clerk’s office, who 
had his hat and coat off, and who 
came forward, and in response to a 
request to hand the notice to the 


city clerk, although he was not 
acquainted with its contents, said 
“All right,” and that it was cus- 


tomary to hand papers to clerks in 
this way, was competent to prove it 
was given. Janse vy. Bolston, 201 
Mass, 348, 87 NB 633. (2) Presenta- 
tion of a claim may be shown by 
testimony of a council member as 
to a conversation between members 
in relation to the claim at a meet- 
ing at which it was presented but 
not acted upon. Haney y. Pinckney, 
155 Mich, 656, 119 NW 1099. : 

83. Smith v. Sioux City, 200 Iowa 
1100, 205 NW 956. 

84. See supra § 1966. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2033-2034] 


eident, and the amount of damages claimed.*® 

Upon proof of the 
loss or destruction of the original preliminary no- 
evidence thereof is ad- 


Loss or destruction of notice. 


tice of injuries, secondary 
missible.*® 
Who may testify.’’ 


thereby.®§ 


confined to the house at the time, 


sisted in collecting the evidence and did not know of 
such witnesses until shortly before the trial.*® 

[§ 2034] d. Weight and Sufficiency of Evidence— 
(1) In General. The rules governing the weight 
and sufficiency of evidence in civil cases generally®° 


Higgins v. Albany, 198 N. Y.|P 936. 


85. 
540 mem, 92 NE 1086 mem [rev 130 
App. Div. 276, 114 NYS 516]; Sheehy 
v. New York, 160 N. Y. 139, 54 NE 749. 

86. Considine v. Dubuque, 126 
Towa 283, 102 NW 102. 


87. Competency of witnesses gen- 
erally see Witnesses [40 Cyc 2192 
et seq]. 

88. Haney v. Pinckney, 155 Mich. 
656, 119 NW 1099. 

89. Barker v. Kalamazoo, 146 
Mich. 257, 109. NW 427. 

90. See Evidence §§ 1730-1806. 


91. See cases infra this section; 
and §§ 2035-2039, 

92. Colbourn v. Wilmington, 20 
Del. 443, 56 A 605; Chicago v. Sulli- 
van, 139 Ill. A. 675; Chicago v. Carl- 
son, 138 Ill. A. 582; Ross v. New 
York, 27 N. Y. Super. 49; Erle v. 
Norfolk, 139 Va. 38, 123 SE 364. 

93. Hoyt v. Danbury, 69 Conn. 341, 
37 A 1051; Albany v. Simon, (Ga. A.) 
136 SE 100; Rushton v. Allegheny, 
192 Pa. 574, 44 A 249. And see cases 
infra this note. 

{a] Positive testimony of one wit- 
ness is suffic’ent to show existence 
of defect. Switzer v. Pittsburg, 54 
Pa. Super. 183. 

[b] The triers need not be free 
from all reasonable doubt as to the 
probable conclusions to be drawn 
from the evidence, but it is enough 
if the judgment rests upon a prob- 
ability so strong as to induce a rea- 
sonable belief in an impartial mind. 
Hoyt v. Danbury, 69 Conn. 341, 37 A 
1051, 

[ec] Evidence held sufficient: (1) 
To show plaintiff's right to recover 
generally. McWilliams v. Rome, 142 
Ga. 848, 83 SE 945; Bensel Constr. 
Coy, Homer, OU Gan A 369, 58 SE 
489; Hardin v. Moline, 179 Ill, A. 
101: Pikeville v. Riddle, 200 Ky. 395, 
255 SW 68 (injury from diversion 
of natural flow of water in making 
street improvements); Simm v. 
Hamilton, 16 OntWN 1 (injury from 


flooding). (2) To show that injury 
occurred in a particular manner, 
Richert v. Niles, 205 Ill. A. 288. (3) 


To show negligent change in course 
of surface water. Daley v. Water- 
town, 192 Mass. 116, 78 NE 143; 
Bruggeman v. York City, 63 Pa. 
Super. 542; Farmville v. Wells, 127 
Va. 528, 103 SE 596. (4) To sustain 
findings that injury to lessee’s crops 
by flow of surface water was due 
to certain defects in plan and con- 
struction of a grading, curbing, and 
guttering improvement. Dick vy. Los 
Angeles, 34 Cal. A. 724, 168 P 703. 
©) To show negligence of contractor 
in sluicing mud and slime on private 
property. Curtis v. Puget Sound 
Bridge, etc., Co., 133 Wash, 323, 233 


Where the charter requires 
an affidavit of claim to state the names and ad- 
dresses of claimant’s witnesses, it is discretionary 
with the trial court, on a proper showing 
subsequently ascertained witnesses, whose - names are 
not stated in the affidavit, to testify, giving the 
municipality, if requested, reasonable time in which 
to prepare to meet such testimony if surprised 
It is not error to admit the testimony of 
witnesses who were not produced as witnesses be- 
fore the committee of claims, as required by char- 
ter, where plaintiff’s husband testified that she was 
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apply in actions against a municipal corporation or 
property owner for injuries caused by a defect or 
obstruction in the street, or by other torts for which 
either is responsible.*? 


In accordance with such 


rules, in order to warrant a recovery, plaintiff’s evi- 


, to allow 


charged.®® 


and that he as- 


(6) To show improper con- 
struction of dam abutment in stream, 
Prime v. Yonkers, 131 App. Div. 110, 
1156 NY¥S 305. (7) To show negli- 
gence in not remedying a broken wa- 
ter main. Von lLengerke v. New 
York, 150 App. Div, 98, 134 NYS 832 
{aff 211 N. Y. 558 mem, 105 NE 
1101 mem]. (8) To show trespass, 
Sadlier v. New York, 104 App. Div. 
82, 93 NYS 579 [aff 185 NY. 408, 
78 NE 272]. (9) To show that plain- 
tiff’'s lot line at the time of the 
damage was at grade. Monarch Mfg. 
Co. v. Omaha, ete., R. Co., 127 Iowa 
511, 1083 NW 498; (10) To justify 
recovery for injuries caused by mob 
violence. Arnold v. Centralia, 197 
Ill. A. 73; Hendren v. Arkansas City, 
122 Kan. 361, 252 P 218; Wilkins v. 
Mineral, 109 Kan. 46, 197 P 863; 
Sabins v. Kansas City, 109 Kan. 133, 
197 P 860; Harvey v. Bonner Springs, 
102 Kan. 9, 169 P 568, LRA1918C 231; 
Yalenezian v. Boston, 238 Mass. 538, 
131 NE 220. 

[d] Evidence held insufficient: 
(1) To justify recovery by plaintiff 
generally. Caputo v. Kosmos Engi- 
neering Co., 205 N. Y. 563 mem, 98 
NE 1099 mem [rearg den 205 N. Y. 
603 mem, 98 NE 1100 mem]; O’Reilly 
v. New York, 205 App. Div. 888, 198 
NYS 76 [aff 286 N. Y. 614 mem, 142 
NE 306 mem]; Paterno v. New York, 
130 App. Div. 265, 883, 114 NYS 610 
(flooding premises); Punsky v. New 
York, 129 App. Div. 558, 114 NYS 
66 (flooding premises); Wood v. Ta- 
coma, 66 Wash. 266, 119 P 859 (flood- 
ing premises); Garner, v. Gosfield 
North, 16 OntWN 209. (2) To sus- 
tain verdict for-defendant in action 
against municipality for injury done 
by mob. Cline v.-Le Roy, 204 Ill. 
A. 558. (38) To show right of servi- 
tude in an action for unlawful de- 
struction of plaintiff's building situ- 
ated between a city street and the 
river, on the ground that it was 
on land which owed its servitude to 
the public. Faucheux v. St. Martin- 
ville, 124 La. 959, 50 S 809, 35 LRA 
NS 435. (4) To show that the city 
had not acquired a prescriptive right 
to pollute a stream. Doremus Vv. 
Paterson, 73 N. J. Eq. 474, 69 A 225. 
(5) To show nuisance. Gold v. 
eae ey. 210 App, Div. 523, 206 NYS 


94. Mo.—Hley v. Cameron, (A.) 
267 pall 944, 
N. Y.—Dow v. Interborough Rapid 


Transit (Co, 185° App.-Div) 10, 172 


NYS 623; Lehman v. Brooklyn, 29 
Barb. 234. 

Pa.—Martin v. Letter, 282 Pa. 286, 
nee A 839. 

S.—McDonald v. Sydney, 46 


N. a 436, 8 DomLR 99. 


dence must preponderate,®? and must be of such 
weight and sufficiency as will reasonably justify the 
jury in finding all material facts essential to his 
cause of action.®* 
and positive by some one who witnessed the occur- 
rence and saw how it happened; but it must be 
such that the negligence can reasonably be presumed 
from the facts shown, or such as will satisfy rea- 
sonable minds -that defendant was negligent as 
No recovery can be had when the evi- 
dence merely raises a conjecture or probability as 
to defendant’s negligence,®® or that such negligence 
was the cause of the injury.°* Actual measurements 
of the place of the accident will ordinarily prevail 
over mere estimates of witnesses,°® but this rule has 
been held inapplicable where a defect causing death 
was repaired within a few days after the accident.%° 
To sustain a recovery for injuries caused by ice or 


The evidence need not be direct 


ra ve LCoronto, 157 Ont 
WN 2 
[a] tears applied.—A pedestrian 


suing an elevated railroad for in- 
juries from falling on an ice tovered 
sidewalk can prove by circumstantial 
evidence that the ice had formed 
from water that had dropped from a 
defective leader, and need not pro- 
duce witnesses who actually saw the 
water which dropped from the leader 
freeze on the spot where she slipped. 
Dow v. Interborough Rapid Transit 
Co., 185 App. Div. 10, 172 NYS 623. 

{b] Circumstantial evidence is 
sufficient. Martin v. Letter, 282 Pa. 
286, 127 A 839. 

95. Hodges vy. Waterloo, 109 Iowa 
444, 80 NW 523; Baltimore v. 
Schnitker, 84 Md. 34, 34 A 1132; Rise- 
man v. Hayden, 86 Nebr. 610, 126 NW 
288; Ferracane v. Brooklyn’ Alcatraz 
Asphalt Co., 101 App. Div. 605, 91 
NYS 866; Lehman v. Brooklyn, 29 
Barb. (N. Y.) .234. And see cases 
infra this note, 

[a] Evidence held insufficient to 
show negligence.—(1) Generally. 
Mapes v. Cherokee, 199 Iowa 544, 202 
NW 258; Breidbart v. Empire City 
Subway Co., 146 NYS 1064 (premises © 
flooded by break in water main). (2) 
To sustain recovery for disease of 
cattle from drinking polluted water. 
Kearney v. DeWitt, 199 Iowa 530, 
202 NW 253. (38) To support a find- 
ing for defendant in action against 
city for damages and to enjoin nui- 
sance. Johns v. Platteville, 163 Wis. 
219, 157 NW 761. (4) To require 
finding that city was not bound to 
calculate on probability of such 
heavy rains as those which fell when 
plaintiff's crops were destroyed by 
overflooding due to a street improve- 


ment. Dick v. Los Angeles, 34 Cal. 
Ay 7245168" P7103) 
96. ‘Iowa. —Kearney v. DeWitt, 199 


Iowa 530, 202 NW 253. 

Mass.—Sweatland _ v. Springfield 
Public Market, Inc., 247 Mass. 268, 
142 NE 46; Brummett v. Boston, 179 
Mass. 26, 60 NE 388. 

Mont.—O’Donnell _ v. utte, 65. 
Mont. 4638, 211 P 190, 32 ALR 1284. 

N. Y.—Collins v. New Vorkar ass. 
App. Div. 586, 173 NYS 451; Menzies 
v. Interstate Pav. Co., 106 App. Div. 
107, 94 NYS 492. 

Oh.—Cincinnati v. Ryan, 13 Oh. 
Cit ICN Sonos no 4eO hw Cire Oraae ae 

Ont.—Collier v. Hamilton, 32 Ont, 
L. 214, 7 OntWN 277, 20 DomLR 629, 

97. See infra § 2037. 

98. Cone v. Detroit, 191 Mich. 198, 
157 NW 417 [cit Perkins v. Dela- 
ware Tp., 113 Mich. 377, 71 NW 643]; 
Jones v. Detroit, 171 Mich. 608, 1387 
NW 513. 

99. Cone vy. Detroit, 191 Mich, 198, 


- in fact occur. 
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snow on a sidewalk it has been held in some cases 
that the evidence of negligence must be very clear,* 
and in others that it must be extraordinarily 
It has also been held that evidence from 
the weather bureau as to conditions at the time of 
the accident is not to be taken as conclusive in 
the face of contrary testimony of credible wit- 
nesses.? Evidence of the mere fact of the happening 


strong.’ 
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evidence.° 


of the accident does not conclusively establish negli- , 


157 NW 417 [cit Perkins v. Delaware 
Tp., 113 Mich. 377, 71 NW 643]. 

“We do not think the burden 
should be placed on a plaintiff such 
as the widow of this deceased per- 
son, to make an attempt to find the 
actual. condition immediately upon 
the death of her husband, when he 
still remained unburied, in order to 
be prepared to show the actual con- 
dition.’ Cone v. Detroit, 191 Mich. 
198, 201, 157 NW 417. 

1. O'Donnel! v. Butte, 65 Mont. 
463, 211 P 190, 32 ALR 1284; Pom- 
frey Vv. Saratoga Springs, 104) Nz Yn 
459, 11 NE 438. And see cases infra 
note 6 [m] (4), [n] (4). 

2. Egan v. New York, 175 App. 
Div. 358, 161 NYS 849. 

3. Jackson v. Kansas City, 181 
RAs LS ail Oro We oO. 

4 See supra § 2012. 
5. Feingold vy. Lefkowitz, 164 NYS 


6 See cases infra this note. 

[a] That lumber piled in a street 
feli and inflicted an injury is suffi- 
ecient proof to justify an inference 
that it was liable to fall and that 
there was a probability of the oc- 
currence of such an accident as did 
Smith v. Davis, 22 
App. (D. C.) 298. 

[b] Agency of workman for con- 
tractors cleaning streets, and whose 
act caused the death of a _ horse 
frightened by the sudden flushing of 
a street, may be shown by proof of 
his garb, that he was in possession 
of the usual and appropriate tools, 
and that both uniform and tools were 
openly and visibly marked with the 
names of defendants. Hoskins v. 
Peoples, 42 Pa. Super. 611. 

[c] Change, in filling excavation, 
from original condition of properly 
constructed sidewalk is circumstance 
indicating negligence and for jury in 
determining defendant’s negligence. 
Houston Belt, etce., R. Co. v. Schep- 


pelman, (Tex. Commn, A.) 235 SW 
206. 
{d] Possession of requisite funds 


for the repair of a road may be in- 
ferred from evidence that it might 
have been repaired for fifty dollars 
and that defendant was provided by 
tax with two thousand eight hundred 
dollars and had expended from two 
thousand dollars to three thousand 
dollars. Hyatt v. Rondout, 44 Barb. 
385 laff 41 N. Y. 619 mem]. 

{e] A verdict or finding that the 
way was not reasonably safe or con- 
venient for public travel is not war- 
ranted by evidence that a brick side- 
walk had some depressions in it vary- 
ing from one half to two inches 
in depth, where there are no sharp 
corners and the surface of the de- 
pression is smooth. Newton v. 
Worcester, 174 Mass. 181, 54 NE 521; 
Jackson v. Lansing, 121 Mich. 279, 
80 NW 8. 

{f{] That a street commissioner 
officially examined a bridge three 
days before the accident and noticed 
no defect is not conclusive evidence 
that the defect did not then exist. 
Sherman.v. Nairey,’ 77 Tex. 291, 13 
SW 1028. 

{g] An approach from a street to 
a sidewalk on a slope of one foot in 
seven is not negligence per se in the 
absence of evidence that this slope 
made the walk dangerous, and a find- 
ing that the town was negligent in 
so constructing and maintaining it 


will not be 
Se tee 
336. 

{h] A prima facie case of negli- 
gence is not established by proof that 
the municipal authorities laid out a 
street, and directed it to be improved, 
and that at the time of the accident 
the land remained in its natural con- 
dition, having a pond on it, into 
which plaintiff fell while passing 
over private property used for travel 
around the edge of the pond. Hacker 
Vil Sto eOUuLS) 3. IMO Aira tieas 

{i] Contract with city held not 
sufficient evidence of liability to a 
person stumbling over a sewer pipe 
on the part of a contractor made a 
party on the city’s motion. Hutchin- 
son v. Mullins, 189 Mo. A. 438, 176 
SW 1083. 

{j] Testimony of city officials 
that they did not know of a defect 
in a street is not conclusive evidence 
that the defect did not exist or was 
not dangerous. Taylor v. *Ogden 
City, 61, Utah 455,.214 PB 311. 

{k] That the jury inspected the 
scene of accident at the instance of 
one of the parties does not neces- 
sarily preclude such party from com- 
plaining that the verdict is not sup- 
ported by the evidence. Forbes v. 
Omaha, 79 Nebr, 6, 112 NW 326. 

[1] Physical facts held not in 
conflict with plaintiff's evidence. 
Costello v. Kansas City, 280 Mo. 576, 
219 SW 386; Kelley v. Kansas City, 
153 Mo, A. 484, 133 SW 670. 

{[m] Evidence held sufficient: 
(1) To warrant recovery generally. 
Stockton Auto. Co. v. Confer, 154 Cal, 
402, 97 P 881 (failure properly to 
guard obstruction); Jackson Vv. 
Leonardt, 57 Cal. A. 512, 207 P 500 
(negligence. of contractor in leaving 
concrete mixer in street); Denver v. 
Hatter, 68 Colo. 194, 188 Pp 728; Den- 
ver, v. Peterson, 5 Colo, A. 41, 36. P 
1111 (horse frightened by steam 
roller); Gilstein v. Hartford, 100 
Conn. 279, 123 A» 4385; Wallace —v. 
New Haven, 82 Conn. 527, 74 A 886; 
Smith v.-_District of Columbia, 25 
App. (D. C.) 370; Key West v. Bald- 
win, 69 la. 136, 67 S 808; Atlanta 
v. Harper, 129 Ga. 415, 59 SE 2380; 
Rome v. Stewart, 116 Ga. 738, 42 Si 
1011 (falling over iron cylinder used 
as a “water cut-off’); Atlanta v. 
Thurman, 19 .Ga._A. 531,91 SE 887; 
Palestine v, Siler, 225 Ill. 630, 80 
NE 345, 8 LRANS 205 (obstructing 
street with live electric wire) ; 
Richert:: vi.) Niles, 72015) Bul Ag 
Ferry v. Waukegan, 205 III. d 
Weber v. Chicago, 201 Ill. <A, 
Neville v. Chicago, 201 Ill. 
Megert v. Public Serv: Co., 

A. 476 (unsafe bridge); 
Oquawka, 200 Ill. A. 119; Quinn v. 
Chicago, 199 Ill. A. 416; Carrier Mills 
v. Pritchard, 199° Dll. A.) 2b, ,(per= 
mitting use of unsafe plank laid 
across a ditch alongside a bridge in 
wet weather aS a means of cross- 
ing); Gage v. Vienna, 196 Ill, A, 585; 
Fanning v. Chicago, 194 Ill. A. 574 
(fall from wagon. due to striking 
steam pipes maintained across pub- 
lic alley); Lifschitz v. Chicago, 194 
Til. A, 488; Neville v. Chicago, 191 
lil, A. 372; "Ballance vy. Granite City, 
188 Ill, A. 315; Andrews v. White 
Hall, Ad) TEA. 298; McComb v. 
Chicago, 1830 TAs Ryan v. 
Chicago, 181 Ill. : ‘Goetzke v. 
Chicago, 174 Ill. A. 446; Michigan 


warranted. Lush _ v, 
127 Iowa 701, 104 NW 


[$2034 


gence on defendant’s part,‘ nor should defendant 
be held negligent solely on plaintiff’ s own testi- 
mony as to an accident occurring in the daytime 
on a frequented street, without highly satisfactory 
proof of plaintiff’s inability to obtain corroborating 
Other cases recognizing and applying 
the above rules to actions for injuries caused 
by defects or obstructions in streets or sidewalks,® 


City v. Ballance, 123 Ind. 334, 24 NE 
117; Hobart v. Casbon, 81 Ind, A. 
24, 142 NE 138 (vehicle colliding with 
unlighted traffic post); Indianapolis 
v. Moss, 74 Ind. A, 125, 128 NE 857 
(insufficient maintenance of barrier 
on bank of creek running parallel 
with roadway); Monticello v. Condo, 
47 Ind. A. 490, 94 NE 893; Hunting- 
burgh v. First, 22 Ind. A, 66, 53 NE 
246; Whitlatch v. lowa Falls, 199 
Iowa 73, 201 NW 83 (failure to main- 
tain proper barriers on approach to 
bridge); Blake v. Bedford, 170 Iowa 
128, 151 NW 74; Finnane vy. Perry, 
164 Iowa 171, 145 NW 494; Ledger- 
wood v. Webster City, 93 Iowa 726, 
61 NW 1089; Riley v. Iowa Falls, 
838 Iowa 761, 50 NW 33 (loose plank 
in sidewalk); Evans v. Hutchinson, 
99 Kan. 477, 162 P 342; Louisville 
v. Carr, 204 Ky. 119, 263 SW 674; 
Richmond v. Hill, 195 Ky. 566, 242 
SW 867; Newport v. Zimmerman, 152 
Ky. 582, 153 SW 969; Covington v. 
Bollwinkle, (Ky.) 121 SW 664; Le- 
moine v. Alexandria, 151 La. 562, 
92 S 58 (failure properly to light 
sidewalk); Tureaud v. New Orleans, 
131 La. 613, 59 S 1008 (place of in- 


jury); Weinhardt v. New Orleans, 
125 La. .351,;51 SS. 286; ,Gueble™ v. 
Lafayette, 121 La. 909, 46 S 917; 


Radcliffe v. Lewiston, 109 Me. 368, 
84 A 639: Vannort v. Chestertown, 
1382 Md. 685, 104 A 113; Hamlet v. 
Watertown, 248 Mass. 473, 143 NE 
494; Kelleher vy. Newburyport, 227 
Mass. 462, 116 NE 806, LRAI917F 
710 (failure to guard against injury 
from slippery condition of street 
caused by rain after oiling); Camp- 
bell v. Boston, 189 Mass. -7, 75 NE 
96; Bingham v. Boston, 161 Mass. 
3, 36 NE 4738 (negligence in filling 
trench); Sebert v. Alpena, 78 Mich. 
165, 48 NW 1098 (vehicle colliding 
with stump of tree); Watson v. 
Duluth, 128 Minn. 446, 151 NW 143 
(falling from unguarded _ elevated 
sidewalk); Kimball v. St. Paul, 128 
Minn. 95, 150 NW 379 (injury from 
falling down bluff by giving way of 
curb); Huffman yv. Crookston, 113 
Minn. 232, 129 NW 219 (joint liabil- 
ity of city and bridge company); Mc- 
Dowell v. Preston, 104 Minn. 263, 
116 NW 470, 18 LRANS 190; Murphy 
v. South St. Paul, 101 Minn, 341, 112 
NW 259; Gasink v. New Ulm, 92 
Minn. 52, 99 NW 624; Peterson v. 
Cokato, 84 Minn. 205, 87 NW 615; 
Holman v. Clark, 272 Mo. 266, 198 
SW 868 (creation of nuisance by 
contractor in keeping dynamite in 
street in shed also containing gaso- 
line); Miller v, Missouri Wrecking 
Co., (Mo.) 187 SW 45; Benton v. 
St. Louis, 217 Mo. 687, 118 SW 418, 
129 AmSR 561; Brigman Vin Sty 
Joseph, 213 Mo. A. 577, 251 SW) .724: 
Willis v. Browning, 161 Mo. A, 461, 
148 ‘SW 516; Forslund v. Swenson, 
110 Nebr. 188, 192 NW 649 (pile of 
coal allowed to remain in street); 
McMasters y. Lincoln, 101 Nebr. 278, 
1638 NW 319 (where horse became 
frightened and plunged into a creek 
bed in a Street which city had left 
unguarded when it opened street); 
Cole v. Gerstenberger, 96 Nebr. 451, 
148 NW 79 (spike left in sidewalk 
by building contractor) ; Music v. 
Adams, 96 Nebr. ‘298, 147 NW 696 . 
(pile of dirt left on sidewalk) ; Min- 
den v. Vedene, 72 Nebr.: 657, 101 NW 
330; Edgar v. Mills, 32 Nebr. 718, 
49 NW 710 (falling through defec- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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are collected in the footnotes, as also are collected | cases that have recognized and applied these rules in 


tive sidewalk); Lincoln vy. Woodward, 
19 Nebr. 259, 27 NW 110; Omaha v. 
Krantz, 5 Nebr. (Unoff.) 335, 97 NW 
1059; Faber v. New York, 213 N. Y. 
411, 107 NE 756; Bennett v. Kent, 
212 App. Div. 641, 209 NYS 311 
(failure to erect guard rails between 
highway and reservoir); Egan _ v. 
Buffalo, 188 App. Div. 953, 176 NYS 
897 [aff 105 Mise. 506, 173 NYS 474, 
and aff 230 N. Y. 575 mem, 130 NE 
899 mem]; Langevin v. Schaller, 163 
App. Div. 52, 148 NYS 534 (rope 
strung across sidewalk); Conley v. 
Hudson Falls, 162 App. Div. 234, 147 
NYS 567 (stumbling over water gate 
in sidewalk); Berger v. Solvay, 156 
App. Div. 440, 141 NYS 995 (plac- 
ing hydrant in sidewalk); Brady v. 
New York, 149 App. Div. 816, 134 
NYS 3805; Miller v. Uvalde Asphalt 
Pav. Co., 134 App. Div. 212, 118 NYS 
885 (curbing stones piled in 
street); Romaine v. Spring Valley, 
120 App. SDiw. 7 5017 -L05r NYS: 2563 
Bancroft v. Newburgh, 22 NYS 38; 
Kane v. Troy, 1 NYS 536 [aff 119 
N. Y. 640 mem, 23 NE 1148 mem] 
(sleigh overturned by pile of rub- 
bish); Duke v. Belhaven, 174 N. C. 
95, 93 SE 472; Darden v. Plymouth, 
166 N. CG 492, 82 SE 829; Carpenter 
v. Dickey, 26 N. D. 176, 143 NW 964; 
Picher v. Barrett, 120 Okl. 66, 249 
P 739; Oklahoma City v. Hunter, 119 
Okl. 303, 249 P 730; Bloomquist v. 
La Grande, (Or.) 251 P 252; Levine 
v. Pittsburgh, 252 Pa. 181, 97 A 392; 
Milton v. Philadelphia, 229 Pa. 174, 
78 A 92; Nicholson v, Philadelphia, 
194 Pa. 460, 45 A 3875; McGowan v. 
Coatesville, 79 Pa. Super. 255; 
Toglatti v. Carrick Borough, 61 Pa. 
Super. 244; Morford v. Sharpsville 
Borough, 44 Pa. Super. 26 (vehicle 
falling over unguarded embank- 
ment): Sunapi v. Lee, (R. I.) 102 A 
961; Taylor v-. Winsor, 30: R. I. 44, 
73 A 388; Sexton v. Rock Hill, 107 
S. C. 505, 93 SE 180 (failure to light 
lamp at crossing); Caston v. Rock 
Hill, 107 S. ©. 124, 92 SH 191; Stone 
v. Florence, 94.S. C. 375, 78 SE 23; 
Knoxville v. Lively, 141 Tenn. 22, 
206 SW 180 (injury from steam roller 
left in street); Houston Belt, etc., R. 
Co. v. Scheppelman, (Tex. Commn. 
‘A.) 235 SW 206 [aff (Civ. A.) 203 
SW 167]: Cleburne v. Elder, 46 Tex. 
Civ. A. 399, 102 SW 464; Davis v. 
Austin, 22 Tex. Civ. A. 460, 54 SW 
927 (permitting large rock to remain 
on sidewalk); Robinson v. Salt Lake 
City, 40 Utah 497, 121 P 968; Hop- 
kins v. Ogden City,'5 Utah 390, 16 
P 596 (horse breaking through water 
pipe or stepping into unguarded hole 
caused by break in pipe); Lassiter v. 
Grimstead, (Va.) 132 SE 709; Bash- 
ford v. Rosenbaum Hardware Co., 
120 Va. 1, 90 SE 625; Danville v. 
Thornton, 110 Va. 541, 66 SE 839 
(injury from insufficiently insulated 
electric wire); Lund v. Seattle, 99 
Wash. 300, 169 P 820; Billings v. 
Snohomish, 51° Wash. 135, 98 P 107; 
Harris v. Mt. Vernon, 41 Wash. 444, 
838 P 1028; Gregg v. Morgantown, 
TUN Vee Th, 87 SH Ts) Smith: vy, 
Clayton Constr. Co., 189 Wis. 91, 
206 NW 67 (falling. ‘over _ hose 
stretched across sidewalk); Muir- 
head v. Bruns, 188 Wis. 1, 205 NW 
549; Pisarke v. Wisconsin Tunnel, 
ete., Co., 174 Wis. 377, 183 NW 164, 
Fuhrmann vy. Coddington Hngineering 
Co., 156 Wis. 650, 146 NW 796 (injury 
from temporary sidewalk in front 
of building in course of construc- 
tion); Hakenson vy. Neillsville, 152 
Wis. 594, 140 NW _ 281; Strong v. 
Stevens Point, 62 Wis. 255, 22 NW 
425 (falling through defective 
bridge); Bowles v. Toronto, 15 Ont 
WN 216; Moose Jaw Bread Co. Vv. 
Moose Jaw, 13 Sask. L. 328, 53 Dom 
LR 293, [1920] 2 WestWkly 891 (im- 
proper filling in of sewer ditch). (2) 
To show negligence in failing prop- 
erly to guard or light excavations. 
Martin v. Shea, 182 Cal. 130, 187 P 
23; Atlanta v. Martin, 88 Ga. 21, 13 
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SE 805; Milledgeville v. Brown, 87 
Ga. 596, 13. SE) 638% Coluntbus wv. 
Pearson, 82 Ga, 288, 9 SE 1102; 


Sparks v. Williams, 
104 SH 576; Vandalia v. Huss, 41 
Tll, A. 517 (horse frightened at ob- 
struction and backing into unguarded 
excavation); Daniels v. Iowa _ City, 
188 Iowa 1012, 177 NW 42; O’Neil 
v. Chelsea, 208 Mass. 307, 94 NE 
279; Thoorsell v. Virginia, 138 Minn. 
55, 168 NW 976; Lindsay v. Kan- 
sas City, 195 Mo. 166, 93 SW 273; 
Voelker v. Hill-O’Meara Constr. Co., 
1538 Mo. A. 1,:1381. SW 907; Grand 
Island v, Oberschulte, 36 Nebr. 696, 
NW 3:01; Anderson vy, Feutsch, 
31 Nev’ 501, 103 P 1013, 105 P99; 
Coolidge v. New York, 99 App. Div. 
175,>90/ NYS 1078 [aff 185 N. Y. 529 
mem, 77 NE 1192 mem] (negligence 
in maintenance of bridge over ex- 
cavation); Hardy. v. West Coast 
Constry "Co. 5174 NG. 3203593" SH 
841; Lenich v. Beaver, 199 Pa. 420, 
49 A 220; Schumm y. Anderson, (Tex. 
Civ. A.) 172 SW 1121; Pierce v. Spo- 
kane, 7159 “Wash 7 615, iow PP 53%. 
Sweetman v. Green Bay, 147 Wis. 586, 
182 NW 1111 (outside of traveled 
way); Hildman v. Phillips, 106 Wis. 
611, 82 NW 566. (3) To warrant 
finding of negligence in permitting 
hole or depression in sidewalk or 
driveway. Phoenix v. Clem, (Ariz.) 
237 P 168 (vehicle running into hole 
in trench); Sparks v. Williams, 25 
Ga. A. 705, 104 SE 576; Hartray v. 
Chicago, 197 Ill. A. 446; Cohen v. 
Chicago, 197 If]. A. 377; Richmond 
v. Marseilles, 190 Ill, A. 227; Maxey 
v. East St. Louis, 158 Til. A: 627; 
Chicago v. Sullivan, 139 Ill. A. 675; 
Finnegan v. Sioux City, 112 Iowa 232, 
83 NW 907; Bickel Asphalt Pav. Co. 
v. Yeager, 176 Ky. 712, 197 SW 417; 
Louisville v. Uebelhor, 142 Ky. 151, 
134 SW 152; Block v. Worcester, 186 
Mass. 526, 72 NE 77 (between tracks 
of street railway); Merritt v. Kin- 
loch, Tel. Co., 215 IMo...299, 115 SW 
19; Johnston v. Kansas City, 211 Mo. 
A. 262, 243 SW 265; Hckert v. New 
York, 59 App. Div. 611, 69 NYS 124 
(in paving adjacent to street car 
tracks); Miller v. International R. 
Co., 52 Mise. 344, 102 NYS 254; 
Diamond v. Brooklyn, 36 NYS 97; 
Bailey v. Asheville, 179 N. C.~ 645, 
105 SE 326: Anderson v. Jamestown, 
50 N. D. 531, 196 NW 753: McClay 
v. Philadelphia, 224 Pa. 174, 73 A 
188; Walker v. Philadelphia, 211 Pa. 
33, 60 A 318; Corcoran v. Philadel- 
vhia, 70 Pa. Super. 512; Brodsky v. 
Philadelphia, 66 Pa. Super. 467; 
Ponti v. Philadelphia, 63 Pa. Super. 
428; Doolin v. Winner, 48 S. D. 400, 
204 NW 899: Tayler v. Ogden City, 
614 UWtaha'455, -24 “Piri: (4) 7 Bo 
show liability for injuries due to 
snow or ice. Schroeder v. Hartford, 


25 °Ga. A. 705, 


104 Conn. 334, 182 A 901; Dracass 
vi (Chicago 193 01 Ay when dRyaniiv: 
Chicago, 181 Ill. A. 642; Myers v. 


Des Moines, 195 Iowa 1204, 193 NW 
5387; Parks v. Des Moines, 195 Iowa 
972, 191 NW 728; Rose v. Ft. Dodge, 
(Iowa) 155 NW 170; Morse v. Bos- 
ton, 109 Mass. 446; Fitzgerald v. 
Woburn, 109 Mass. 204; Johnson v. 
Elmborg, 165 Minn. 67, 205 NW 628; 
Boyd v. Duluth, 164 Minn. 19, 63, 
204 NW 562; McClain v. Duluth, 163 
Minn. 198, 203 NW 776; Nichols v. 
Buhl, 152 Minn. 494, 193 NW 28; 
Nichols v. Buhl, (Minn.) 189 NW 407; 
McManus v. Duluth, 147 Minn. 200, 
179 NW 906; Anderson y. St. Cloud, 
133 Minn. 467, 158 NW 417; Bannis- 
ter v. George H. Hurd Realty Co., 
181 Minn. 448, 155 NW 627; Smith 
v. Cloquet, 120 Minn. 50, 139 NW 
141; Wolf v. Kansas City, 296 Mo. 
95, 246 SW 286 (injuries from 
slippery sidewalk due to freezing of 
water used by fire department to ex- 
tinguish fire); Smith v. St. Joseph, 
(Mo. A.) 250 SW 616; Albritton v. 
Kansas City, 192 Mo. A.- 574, 188 
SW 239; Studer v. St. Joseph, (Mo. 
PAS) eS: SSIWe ld o6i 


Lueking v. Se-- 


dalia, 180 Mo. A, 208, 167 SW 1152; 
Quarles v. Kansas City, 138 Mo. A. 
45,119 SW 1019; Heether v. Hunts- 
ville, 121 Mo, A. 495, 97 SW 239; 
Morrison v. Butte, 65 Mont. 130, 211 
P 208; Reilly _v. Butte, 64 Mont. 355, 
209 P 1057; Byrnes v. Butte Brew- 


ing Co., 44 Mont. 328, 119 P 788, 
AnnCas1913B 440; Bell v. York, 31 
Nebr. 842, 48 NW 878; Kopper v. 


Yonkers, 188 N. Y. 592, 81 NE 1168; 
Powers v. Moravia, 123 App. Div. 
191, 108 NYS 159; Graham y. Pough- 
keepsie, 68 App. Div. 262, 74 NYS 
97; Provost v. New York, 15 Daly 87, 
3 NYS 5381 [aff 117 N. Y. 626 mem, 
22 NE 1128 mem]; Colburn vy. 
Canandaigua, 15 NYSt 668 [aff 114 
N. Y. 617 mem, 20 NE 880 mem]; 
Turner v. Towanda Borough, 245 Pa. 
15, 91 A 212; Green v. Hollidays- 
burg, 236 Pa. 430, 84 A 785; Tripp 
v. Renovo, 75 Pa. Super. 417; Mc- 
Devit v. Philadelphia, 35 Pa. Super. 
317, (5) To_show liability for in- 
juries from overhanging or falling 
objects. Green v, Carigianis, 217 
Mass. 1, 104 NE 571. (slate falling 
from roof of defendant’s building); 
Ignaszak v. McCray Refrigerator Co., 
241 Mich. 10, 190 NW 756 (falling of 
ice box which contractor insecurely 
placed on sidewalk, leaning against 
store); Hass v. Booth, 182 Mich, 173, 
148 NW 337; Cedarland v. Thompson, 
200 Mo. A. 618, 209 SW 554: Van 
De Vere v. Kansas City, (Mo. A.) 
196 SW 785 (billboard); Bemis v. 
Omaha, 81 Nebr. 352, 116 NW 81 
(billboard falling during windstorm); 
McNulty v. Ludwig, etc. Co., 153 
App. Div. 206, 138 NYS 84 (sign- 
board a_public nuisance); Mansfield 
v. New York, 119 App. Div. 199, 104 
NYS 386 (collapse of wooden awn- 
ing); McGarey v. New York, 89 App. 
Div. 500, 85 NYS 861 (falling of rot- 
ten limb from tree). (6) To show 
negligence in construction, mainte- 
nance, or operation of coalholes or 
other permanent openings. Du Val 
v. Boos Bros. Cafeteria Co., 45 Cal. 
A, 377, 187 P 767 (sidewalk elevator 
under joint management of defend- 
ants); Chicago v.. Jarvis, 226 Tl. 
614, 80 NE 1079; Keating v. Boston, 
206 Mass. 327, 92 NE 431, 19 Ann 
Cas 464; Gillis v. Cambridge Gas 
Light Co., 202 Mass. 222, 88 NE 
779 (prima facie case of negligence 
established); Wakefield v. Boston 
Coal Co., 197 Mass. 527, 883 NE 1116 
(negligence of coal dealer in leav- 
ing coalhole unguarded); Latell v. 
Cunningham, 122 Minn. 144, 142 NW 
141 (slippery coalhole cover): Grove 
v. Kansas City, 75 Mo. 672 (trap- 
door); Rose v. Gunn Fruit Co., 201 
Mo. A. 262, 211 SW 85 (cellarway); 
Irwin v. Kansas City, 173 Mo. A, 711 
160 SW 30; Matthews v. New York 
78 App. Div. 422, 80 NYS 360: Brod. 
sky v. Hibel, 94 Misc. 312, 158 NYS 
329; Moser v. Legniti, 76 Misc. 216 
1347 NYS. 606; Martin’ v. Letter, 283 
Pa. 286, 127 A 839; McLaughlin v. 
Kelly, 230 Pa. 251, 79 A 552, 50 LRA 
NS 305; Lynch v. Winton Borough, 
54 Pa. Super. 98. (7) To establish 
liability for injuries from building 
material left in street. Girdzus v 
Van Etten, 211 Ill. A. 524, 533: 
Palacie v. Gardiner, 112 La. 489, 36 
S 504 (cart upset by lumber stacked 
on side of street); Adelman vy. Alt- 
man, 209 Mo. A.*583, 240 SW 272 
(violation of ordinance by building 
contractor by piling building mate- 
rial in street). (8) To justify a 
finding that city did not lack funds 
to place crossing over ditch in safe 
condition prior to accident. Hender- 
son y. Fields, (Tex. Civ. A.) 194 SW 
1008. (9) To show injury resulted 
because of negligence in plan of 
slope in street from crown to gut- 
ters. Berry. v. Sedalia, 201 Mo. A. 
436; 212 SW 34. (10) To. justify. 
finding that street was not closed to 
public travel at time of accident. 
McCarthy v. Stoneham, 223 Mass. 
173, 111-‘NE 698. (11) To show neg- 
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ligence ot street railway company re- 


quired to keep street in repair. In- 
dianapolis Tract., ete, Co. v. Lee, 
67 Ind. A. 105, 118 N# 959. (12) To 


show that the municipality acqui- 
esced in the maintenance by a prop- 
erty owner of a raised grating in 
the sidewalk. Edwards v. Hasel, 
157 Iowa 416, 138 NW _ 501. (13) 
To show that a defective sidewalk 
was constructed by defendant. 
Nicholson vy. Clinton, 163 Ill. A, 559. 
(14) To sustain a finding that de- 
fendant was the person who main- 
tained the nuisance, an awning over 
a sidewalk, which caused the injury. 
McConnell v. Bostelmann, 72 Hun 
238, 25 NYS 390 (where it was ad- 
mitted that the building in front of 
which the awning was erected be- 
longed to defendant and the evi- 
dence showed that his name was over 
the door of a saloon occupying the 
entire ground floor, and that he had 
been seen 
and building for four or five years 
before the accident). (15) To sus- 
tain a finding that the person who 
made the excavation which jolted 
plaintiff out of his wagon acted un- 
der the authority of defendant city. 
Evansville v. Behme, 49 Ind, A. 448, 
97 NE 565. (16) To justify a find- 
ing that qa street commissioner and 
his agent in repairing a street were 
within the scope of their authority 
in using a mule hired from plain- 
tiff and injured in the course of the 
work. Houston v. Dupree, 103 Tex. 
292, 126 SW 1115 [answering cert ques 
61 Tex. Civ. A. 22,129 SW 173]. (17) 
To justify a finding that defendant’s 
superintendent of streets did not use 
due care in notifying plaintiff of 
danger impending from operations 
being carried on in the street where 
plaintiff's team was hitched. Cham- 
paign v. White, 38 Ill. A. 233, (18) 
To show plaintiff’s ownership of the 
property injured. Laporte v. Henry, 
41 Ind. A. 197, 83 NE 655. (19) To 
show that defendant owned the 
abutting premises. Lottman Vv, 
Guilla, (Tex. Civ. A.) 279 SW 519. 
(20) To show that defendant was 
in possession and control of the 
premises. Loundin v.,Apple. (Mo.) 
912 SW 8:91; Nixon v. Western 
Union Tel. Co., 14 Oh. A. 472. (21) 
To show that defendant was not the 
owner of the abutting premises. 
Cohn v. Tomes, 107 NYS 551. (22) 
To show boards on sidewalk causing 
injury were property of city_ and 
placed there by its employees. Balti- 
more City v. Healey, 131 Md. 390, 
102 A 468. (23) To show negli- 
gence of contractor. Brady v. New 
York, 149 App. Div. 816, 134 NYS 
305; Kane v. Simons, 149 App. Div. 
50, 133 NYS 498; Miller v. Uvalde 
Asphalt Pav. Co., 134 App. Div. 212, 
118 NYS 885; Houston Belt, etc., R. 
Co. v. Scheppelman, (Tex. Civ. A.) 
203 SW 167; American Constr. Co. 
v. Caswell, (Tex. Civ. A.) 141 SW 
1013; Lassiter v. Grimstead, (Va.) 
V2 SH 109; (24) To show negli- 
gence of abutting owner. Bentley v. 
Rothschild Bros. Hat Co., 144 Mo. 
A. 622, 129 SW 249; GangeWvinv, 
Schaller, 163 App. Div. 52, 148 NYS 
534: Martin v. Letter, 282 Pa, 286, 
127 A 839: McLaughlin v. Kelly, 230 
Pa. 251, 79 A 552, 50 LRANS 305; 
Grinage v. McGlinchey, 62 Pa. Super. 
294: Lottman v. Cuilla, (Tex. Civ. 
A.) 279 SW 519. (25) To warrant 
finding of junkyard owners’ negli- 
gence as to pedestrian tripped by 
wire on sidewalk. Agnew v. Franks, 
(Mass.) 152 NE 346. 

{n] Evidence held insufficient.— 
(1) To show right of recovery gener- 
ally. Koch v. Denver, 24 Colo. A. 
406, 133 P 119; North v. New Britain, 
78 Conn. 145,°61 A 68 (injury from 
stumbling over water box on_ side- 
walk); Spohr v. Kraus, 197 Ill. A. 
348; Bernd v. Chicago, 197 Ill. A. 


in and about the saloon | 


346; Harvard v. Senger, 34 Ill. 
223 [aff 147) Ill. 304,535 NE 137] 
(injury from tripping and falling on 


A. | 208 NW 134; Gist v. St. Joseph, (Mo. 


A.) 220 SW 722; O’Donnell v. Butte; 
65 Mont. 463, 211 P 190, 32 ALR 1284; 


a sidewalk from which the boards; Foxworthy v. Hastings, 31 Nebr. 825, 


had been taken, and which was filled 
in with gravel and cinders); Norman 
v. Sioux City, 197 Iowa 1310, 197 NW 
18; Anders v. West Union, 131 Iowa 
192, 108 NW 226; Conley v. Kan- 
sas City,. 110 Kan. 95, 202) P 607; 
Mayronne v. Keegan, 117 La. 661, 42 
S 212; Cannon y. Brookline, (Mass.) 
152 NE 752 (injury from splinter in 
sidewalk piercing plaintiff’s foot); 
Sweatland v. Springfield Public Mar- 
ket, Inc., 247 Mass. 268, 142 NE 46; 
(injury from banana peel on side- 
walk); Pringle v. Detroit, 152 Mich. 
445, 116 NW 362; Piscor v. Hibbing, 
(Minn.) 211 NW 952; Union v. Hef- 
lin, 104 Miss. 669, 61 S 652; Perry v. 
Sedalia, 168 Mo. A. 235, 158 SW 536 
(inference of want of reasonable care 
not justified where street commis- 
sioner made temporary repairs on a 
sidewalk, and thereby made it rea- 
sonably safe for pedestrians); Rise- 
man v. Hayden, 86 Nebr. 610, 126 
NW 288, 29 LRANS 707 (injury from 
slipping on refuse); Leslie v. Keene, 
78 N. H. 607, 101 A 661. Butler y. 
Oxford, 186 N. Y. 444, 79 NE 712; 
Frank v. Muller, 200 App. Div. 639, 
193 NYS} 416 [aff 235 N. Y. 540, 139 
NE 726]; Boutet v. New York, 199 
App. Div. 835, 192 NYS 608 [app dism 
2385 N: Y. 546, 139° NE 728]; Daly v. 
Trinity Church, 188 App. Div. 280, 176 
NYS 734 (maintenance of driveway 
across sidewalk); Gilbert v. New 
York; 173 App, Div. 359; -159 NYS 
460; Heaphy v. U. S. Wood Preserv- 
ing Co., 161 App. Div. 161, 146 NYS 
377 (injury from tripping over street 
car rail); Carlson v. New York, 150 
App. Div. 264, 134 NYS 661; Rod- 
rigues v. Ossining, 111 App. Div. 297, 
97-NYS 742 (horse frightened by en- 
gine in street); O’Keefe v. New York, 
29 App. Div. 524, 51 NYS 710; Mona- 
han v. Empire City Subway Co., 52 
Mise. 566, 102 NYS 774 (subsidence 
of street due to subway work); Con- 
well v. Degnon Centracting Co., 154 
NYS 182 (injury to property by blast- 
ing); Hartnet v. New York, 127 NYS 
295 (sloping sidewalk); Seagroves v. 
Winston, 167 N. C. 206, 83 SE 251; 
Dwyer v. Port Allegheny Borough, 
216 Pa. 22, 64 A 854; Sefert v. Wil- 
liamsport, 82 Pa. Super. 471; Maurer 
v. Norfolk, (Va.) 133 SE 484; Ports- 
mouth v. Houseman, 109 Va. 554, 65 


SE 11; Neer v. Sumas, 109 Wash. 
663, 187 P 337. (2) ‘To show negli- 
gence in respect to excavations. 


Frohs v. Dubuque, 169 Iowa 431, 150 
NW 62 (warning or guarding trav- 
elers against sewer excavations); 
Martin v. Chelsea, 175 Mass. 516, 56 
NE 703 (excavation between rails of 
street railway track); Barrett v. 
Princeton, 135 Minn. 56, 160 NW 190 
(maintenance of open sewer trench); 
Gilchrist v. South Omaha, 36 Nebr. 
163, 54 NW 258 (excavation caused 
by the grade of a street); McDon- 
ald v. Degnon-McLean Contracting 
Co., 124 App. Div. 824, 109 NYS 519 
(negligence in guarding excavation). 
(3) To show negligence in permit- 
ting hole or depression in sidewalk. 
Goodman v. McCammon, 42 Ida. 696, 
247 P 789; Johnson y, Ames, 181 Iowa 
65, 162 NW _ 858; Beltz v. Yonkers, 
148 N. Y. 67, 42 NE 401; Kuhn v. 
East Syracuse, 209 App. Div. 186, 204 
NYS 697; Moshier v. New York, 190 
App. Div. 111, 179 NYS $338 [app 
dism 228 N. Y. 612 mem, 127 NE 
917 mem]; Wagner v. New York, 
160 App. Div. 586, 145 NYS 6838; Kra- 
sutzky v. Clara de Hirsch Home for 
Working Girls, 150 NYS 1058; Boland 
v. Seranton City, 59 Pa. Super. 524. 
(4) To justify recovery for injury 
due to snow or ice. Wilson v. Idaho 
Falls, 17 Ida. 425, 105 P 1057; Free- 
man v. Hibbing, (Minn.) 211 NW 819; 
Muggenburg v. Fink, 166 Minn, 411, 


48 NW 901; Lighteap v. Lehigh Val- 
ley R. Co., 90 N. J. L. 620, 101 A 187 
(where owner erected retaining wall 
along line of sidewalk so that snow 
accumulating on premises, melted, 
ran upon sidewalk, and froze, and 
pedestrian fell on ice, mere presence 
of piles of snow on wall was not 
proof that owner had brought it 
there from another place);: Gaffney 
v. New York, 218 N. Y. 225, 112 NE 
725 (mere fact that after slight 
snowfall there was rain causing 
slush, which froze unevenly the day 
before the injury); Duff v. Avon, 207 
N. Y. 641 mem, 100 NE 1126 mem; 
Lichtenstein v. New York, 159 N. 
Y. 500, 54 NE 67; Collins v. New 
York, 185 App. Div. 586, 173 NYS 
451; Egan v. New York, 175 App. Div. 


358, 161 NYS 849; Rallya v. New 
York, 162 App. Div. -617, 147 “NYS 
953; Owen v. New York, 141 App. 


Div. 217, 126 NYS 38; Comstock v. 
Schuylerville, 139 App. Div. 378, 124 
NYS 92; Brennan v. New York, 130 
App. Div. 267, 114 NYS 578 [aff 197. 
N. Y. 544 mem, 91 NE 1110 mem]; 
Kortlang v. Mt. Vernon, 129 Apn. 
Div. 535, 114 NYS 252; Winckler v. 
New York, 129 App. Div. 45, 113 NYS 
412; Cupp v. Elmira, 126 App. Div. 
539, 110 NYS 742; Herlihy v. New 
York, 165 NYS 644; Zunz v. New York, 
103 NYS 222; McCabe v. Philadel- 
phia, 217 Pa. 140, 66 A 247; War- 
rington vy. Marcus Hook Borough, 29 
Pa. Dist. 708. (5) To show liability 
for injuries from overhanging or fall- 
ing objects. Du Bois vy. Pancoast, 
218 Fed. 60, 138 CCA 662 (falling 
banner); Jones v. Kingman, 101 Kan. 
625, 168 P 1099 (top of buggy caught 
in guy wire qn electric light pole); 
Van Ness v. Buffalo, 213 App. Div. 
454, 210 NYS 641; McGuinness v. 
Rodgers, 169 App. Div. 5, 154 NYS 
385 [aff 223 N. Y. 522 mem, 119 NE 
1056 mem] (injury from fall of ecurb- 
stone being lifted from flat car); 
Sukert v. Halperin, 146 App. Div. 
338, 130 NYS 769 (falling window 
panes piled on sidewalk). (6) To 
show liability for injuries from fall- 
ing into coalholes. Gray v. New 
York, 137 App. Div. 316, 122 NYS 
118; Feingold v. Lefkowitz, 164 NYS 
394; Maldosky v. Germania Bank, 127 
NYS 292. (7) To show negligence of 
abutting owner. Copeland v. Jun- 
kin, 198 Iowa 530, 199 NW 363; Gun- 
ning v. King, 229 Mass. 177, 118 NE 
233 (open coalhole); Muggenburg 
Vv. Fink, 166 Minn, 411, 208 NW 134; 
Daly v. Trinity Church, 188 App. Div. 
280, 176 NYS 734; De Coureey v. 
Delapenha, 169 App. Div. 551, 155 
NYS 435; Feingold v. Lefkowitz, 164 
NYS 394; Krasutzky v. Clara de 
Hirsch Home for Working Girls, 150 
NYS 1058; Melvin v. Kane, (Tex. 
Commn, A.) 277 SW 374. (8) To 
show negligence of contractor. Bickel 
Asphalt Pav. Co. v. Yeager, 176 Ky. 
712, 197 SW 417 (leaving building 
material in street); Hutchinson v. 
Mullins, 189 Mo. A. 438, 176 SW 
1083; Moshier v. New York, 190 App. 
Div. 111, 179 NYS 338 [app dism 228 
N. Y. 612 mem, 127 NE 917 mem] 
(subway contractor); Fithian v. Deg- 
non Contracting Co., 175 App. Div. 
386, 161 NYS 888 (subway contrac- 
tor); Nessler v. New York House 
Wrecking Co., 156 App. Div. 348, 141 
NYS 458 (stumbling over part of 
temporary bridge erected over side- 
walk by building contractor); Presky 
v. Degnon-McLean Contracting Co., 
125 App. Div. 381, 109 NYS 883; 
McDonald v. Degnon-Mclean Con- 
tracting Co., 124 App. Div. 824, 109 
NYS 519; Maloney v. Bradley Con- 
tracting Co., 84 Misc. 452, 146 NYS 
242 (subway contractor); O’Connor 
v. Richard Carvel Co., Inc., 176 NYS 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 


m 
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s 
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§ 2034] 


or drains’ or by the defective condition or manage- 
ment of public property and appliances gen- 
erally.§ 

Ownership of property. Plaintiff’s ownership of 
the premises injured by defendant’s negligence is 
sufficiently proved by evidence that he was in pos- 
session at the time of the injury and had been for 
twenty years. So ownership of personal property 
injured in a street accident may be established by 
acts of ownership as well as by direct testimony,!° 
possession being prima facie proof of such owner- 
ship.!+ 

An ordinance prohibiting the dumping of refuse 
723 (paving contractor). (9) To show 


that street was insufficiently lighted. 
Andrews v. Elmira, 128 App. Div. 


tagious fever, 
was 


miasmatic 
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although -whether 


was some divergence of opinion, 


[43.C.J.] 1271 


material on vacant lots is not conclusive on the 
question of reasonable use in an action against a 
municipality for ereating a nuisance.!2 

Similar defects or obstructions. The existence of 
similar defects or obstructions in other parts of the 
city does not justify an inference that they were 
not actionable defects or obstructions.!3 

Other accidents or absence thereof. Evidence of 
the happening of other accidents at the same place 
does not conclusively show that defendant was 
negligent,‘* and where plaintiff claims damages for 
the flooding of his premises by a sewer, evidence 
that premises in the neighborhood drained by a dif- 
it| 1132 (water bursting through man- 


there | hole in time of extraordinary flood) ; 
is | Soucy v. Manchester, 78 N. H. 591, 


or typhoid 


699, 113 NYS 711. (10) To show] sufficient to sustain a verdict of] 98 A’518 (so as to provide for storm 
failure to place lights on obstruction.| damages for the city’s negligence] flow); McKenzie v. New York, +119. 
Buckley v. New York, 135 Anp. Div.|in the maintenance and operation] App. Div. 60, 103 NYS 855 (flooding 
512, 120 NYS 423, (11) To show that|of its sewer system. Knoxville | premises); Rayfield v. Amaranth, 2 
lantern placed in street was defec- v. Klasing, 111 Tenn. 134, 76 SW]OntWR 69. (2) To show that bar- 
tive. Brown v. Minneapolis, 136 | 814. rier around opening of sewer would 
Ninn) L717 162) NW 5030o (12). “To [d] In the absence of evidence on} have prevented accident. Brose v. 


warrant a finding that the defect in 
a street existed twenty-four hours, 
under Gen. St. c 44 § 22. Crocker 
v. Springfield, 110 Mass. 135. (13) 
To show that decedent was a trav- 
eler on a highway, and not a mere 
spectator at a race. Bogart v. New 
York) 200-N.)- Ys) 379}. °93. 1N#& 9937, 21 
AnnCas 466. (14) To show nuisance 
by encroachment of building on 
street. Klepper v. Seymour House 
Corp:, 212) App. Div: . 277,54 2090 NY¥S 
67. (15) To show injury from defec- 
tive street plans. Berry v. Sedalia, 
201 Mo. A. 436, 212 SW 34; McIntyre 
v. Pittsburgh, 238 Pa. 524, 86 A 300. 
(16) To warrant recovery on theory 
of wanton injury. Walker v. Smith, 
199 Ala. 514, 74 S 451. (17) To sup- 
port a finding that a bluestone coping 
around defendant’s sidewalk grate 
was put there by, or for, defendant, 
so as to render him liable for in- 
juries caused thereby. Dedrick v. 
Schinasi,-179 App. Div. 763, 167 NYS 
327. (18) To warrant inference that 
defendant maintained system of in- 
spection of machinery on coal truck 
causing injury to pedestrian by 
chute. State v. Emerson, etc., Coal 
- Co., (Md.) 1383 A 601. (19) To show 
negligence on the part of a gas com- 
pany in placing an obstruction in the 
street, while excavating for its pipes. 
Stevens v. Citizens’ Gas, etc., Co., 132 
Towa 597, 109 NW 1090. (20) To 
show letting of contract for repair 
of sidewalk to contractor so as to 
relieve defendant from liability. Mc- 
Ardell v. Casey, 200 App. Div. 584, 


193 NYS 435. 
7. See cases infra this note. 
{a] Authority for act.—Evidence 


that the work on a drain which di- 
verted surface water on to plain- 
tiff’s land was done under the super- 
vision of the town marshal, and 
was accepted and paid for by the 
town, is sufficient to ‘show that 
it was done by the order and under 
the authority of the town. Thorn- 
town v. Fugate, 21 Ind. A. 537, 52 
NE 763. 

[b] ‘That defendant owns and oc- 
cupies the lot in front of which a 
shade tree stands, which tree the city 
had authority to rear and trim, is 
not sufficient evidence that defen- 
dant planted or maintained the tree 
for his own use, so as to charge him 
with the duty of trimming the same, 
and with responsibility for injury 
received by plaintiff on whom a neg- 
lected rotten limb had fallen. Weller 
v. McCormick, 47 N. J. L. 397, 1 A 
516, 54 AmR 175. 

[c] Evidence of physicians, some 
of whom attended plaintiff, and 
others of whom visited and exam- 
ined premises in which rubbish was 
dumped by a city, that the foul air 
‘and gases generated by the rubbish 
were sufficient to cause plaintiff's 
sickness, and were its origin, and 
that plaintiff was sick with a con- 


the part of defendant city in an ac- 
tion for damages caused by the flood- 
ing of land by defendant’s sewers, it 
is sufficient for plaintiff to show 
that there was a break in the sewer, 
and that the flooding was in conse- 
quence thereof. Gravey v. New York, 


ers App. Div. 173, 102 NYS 
[e] Evidence hela sufficient.—(1) 


To establish negligence in construc- 
tion or maintenance of sewers or 
drains generally. Jones v. Rogers 
Sewer Impr. Dist. No. 8, 119 Ark. 
166, 177 SW 888; Kramer v. Los 
Angeles, 147 Cal. 668, 82 P 334; Macon 
v. Roy, 34 Ga. A. 603, 130 SE 700; 
Bolger v. Chicago, 198 Ill. A. 1238; 
Indianapolis v. Williams, 58 Ind. A. 
447, 108 NE 387; Pevear v. Lynn, 249 
Mass. 486, 144 NE 379; Kinlough v. 
Maplewood, (Mo. A.) 201 SW 625; 
Messersmith vy. Buffalo, 138 App. Div. 
427, 122 NYS 918; Talcott v. New 
York, 58 App. Div. 514, 69 NYS 360 
(permitting sewer to become _ ob- 
structed); Loss v. Avalon Borough, 
276 Pa. 207, 119 A 915; Knoxville v. 
Klasing, 111 Tenn. 134, 76 SW 814; 
Seattle, etce., Packing Co. v. Seattle, 
72 Wash. 359, 130 P 493; Vittucci 
Importing Co. v. Seattle, 72 Wash. 
192) 13 0RPOM0S es. Vn Rappel#Cos wv, 
Manitowoc, 182 Wis. 141, 195 NW 
399. (2) To sustain finding of in- 
jury due to insufficient catch basin. 
Lexington v. Henderson, 180 Ky. 650, 
203 SW 528. (38) To show negligent 
management of septic tank. New- 
ton v. Roundup, 60 Mont. 24, 198 P 
441; Cushing v. Luke, 82 Okl. 189, 
199 P 578. (4) To show that the 
construction, of a proposed septic 
tank would create a nuisance, but 
not to support a finding that the op- 
eration of a tank of proper dimen- 
sions and character would create a 
nuisance. Cardwell v. Austin, (Tex. 
Civ. A.) 168 SW 385. (5) To sustain 
finding that there was no additional 
pollution by defendant city’s sew- 
age purification plant of the stream 
flowing ‘through plaintiff’s lands. 
Sturgis v. Rock Hill, 112 S. GC. 485, 
100 SE 1638. (6) To sustain finding 
that the damage to plaintiff’s prop- 
erty was not caused by the city’s 
negligent failure to provide adequate 
drainage facilities. Campbell v. 
Vanceburg, 101 SW 348, 30 KyL 
1340. (7) To show pollution of 
creek caused by wrongful construc- 
tion of Sewers. Henderson v. Rob- 
inson, 152 Ky. 245, 153 SW 224. (8) 
To show obstruction of stream by 
construction of sewer bulkhead caus- 
ing overflow of riparian land. Stew- 
art v. Rapid City, 48 S. D. 554, 205 
NW _ 654. 

{f] Evidence held insufficient: (1) 
To’ show negligent failure to keep 
drain or sewer in repair and free 
from obstructions. Phelan vy. Water- 
bury, 97 Conn. 85, 115 A 630; Bal- 
timore vy. Schnitker, 84 Md. 34, 34 A 


Dubuque, 193 Iowa 763, 187 NW 857. 
(3) To show creation of nuisance by 
drain. Sammons y. Westbrook, 145 
Minn. 296, 176 NW 991. (4) To show 
flowage of stream was materially in- 
creased by discharge from sewers. 
City Bowling Alleys v. Berlin, 78 N. 
HI) (169). 9% AY 9:76: 

8. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To authorize recovery for injuries 
to person in park by a city rubbish 
wagon. Silverman v. New York, 114 
NYS 59. (2) To show municipality’s 
negligence in maintaining a defective 
merry-go-round in a park. Cannon 
City v:\\ Cox 55) Colo2 264) 33 re L040; 
(3) To show municipality’s negli- 
gence in operation of electric light 
plant. Hinze v. Iola, 92 Kan. 779, . 
142 P 947, AnnCasi916B 281. (4) 
To sustain verdict for plaintiff in- 
jured by a fall in defendant’s market 
place. Norfolk v. Anthony, 117 Va. 
777, 86 SE 68. 

[b] Evidence held insufficient: (1) 
To show liability of municipality for 
failure to keep public buildings in a 
safe condition. Rice v. White, (Mo.) 
239 SW 141; Herman v. Buffalo, 214 
N. Y. 316, 108 NE 451. (2) To show 
that the municipality maintained the 
walk and steps where the accident 
occurred. Savannah v. Harmon, 20 
Ga. A: 395,93. SH 41. ,(3)) To<show 
that a child alleged to have been 
drowned in a pool in a public park 
was drowned in a stream above the 
pool and the body washed down into 


the pool where it was found. Capp 
v.,. St. Louis, 251; Mo. 345, 158 Sw 
616, 46 LRANS 731, AnnCas1915C 


245. (4) To establish a city’s neg- 
ligence in temporarily placing a bas- 
ket ball structure in one corner of 
a public playground, where it fell 
upon infant plaintiff. Gorbman vy. 
New York, 164 NYS 59 [aff 184 App. 
Div. 985 mem, 170 NYS 1082 mem]. 
(5) To show child was on municipal 
premises as invitee or that his pur- 
pose was one of interest or advan- 
tage to the defendant village. Co- 
burn v. Swanton, 94 Vt. 168, 109 A 
854. (6) To show that grand stand 
on public common was erected under 
authority of board of commissioners, 
Morgan v. Tarboro, 174 N. C. 104, 
93 SE 470. 

9. Peoria y. Crawl, 28 Ill. A. 154. 

10. Laporte v. Henry, 41 Ind. A. 
197, 83 INE) 655. 

11. Laporte v. Henry, supra. 

12. Lane v. Concord, 70 N. H. 485, 
49 A 687, 85 AmSR 643. 

13. Bacon v. Boston, 3 Cush. 
(Mass.) 174. 

Admissibility of evidence see su- 
pra § 2021. 

14. Dubois v. Kingston, 102 N. Y. 
219, 6 NE 273, 55 AmR 804; Beekman 
Ca York, 18 Misc. 509, 41 NYS 

Admissibility of evidence see su- 
pra 8§ 2022, 2023. 
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ferent system were flooded is insufficient to show 
any negligence affecting plaintiff. 
prove similar accidents from the same defect or ob- 
struction must establish with definiteness and ac- 
curacy that they were due to such defect or ob- 
That many people passed over a side- 
walk crossing in safety does not override a finding 
that it was in a dangerous condition,’ and the 
fact that an awning did not fall until seven years 
after it was erected is not conclusive evidence that 


struction.1® 


it was properly constructed.*® 


Proof of an act which a statute or ordinance 
characterizes as negligence establishes negligence as 


a matter of law.?® 


[§ 2035] (2) Existence or Location of Street. In 
an action for injuries caused by a defect or obstruc- 
tion in a public street, the evidence should be suffi- 
cient to show that the way on which the accident 
occurred was a public way or street,?? within the 


15. McKenzie v. New York, 119 
App. Div. 60, 103 NYS 855, 
16. O’Flynn v. Butte, 36 Mont. 


493, 93 P 643; Corson v. New York, 
78 App. Div. 481, 79 NYS 604. 

[a] Evidence held  sufficient.— 
Where, in an action for injuries on 
a defective sidewalk, a witness tes- 
tified that she had fallen on _ the 
walk at the same time a week before, 
and that two days after plaintiff was 
injured the loose plank which con- 
stituted the defect was in the same 
condition as when witness fell, the 
proof sufficiently showed that the 
condition of the walk remained the 
same from the time the witness fell 
until plaintiff was injured. O’Flynn 
v. Butte, 36 Mont. 493, 93 P 643. 

17. Lyon v. Longansport, 9 Ind. 
INS PAE TRYING OLN 

Admissibility of evidence see su- 
pra, § 2023. 

18. Hume v. New York, 74 N. Y. 


264, 57 HowPr 359 [rev 9 Hun 674]. 


19. Belleville v. Hoffman, 74 Ill. 
And 03% 
20. Ala.—Ivey v. Birmingham, 190 


Ala. 196, 67 S 506. 


Tll.—Gage v. Vienna, 196 Ill. A. 
585. 

Iowa.—Davis v. Bonaparte, 137 
Iowa 196, 114 NW 896; Kircher v. 
Larchwood, 120 Iowa 578, 95 NW 
184. 


Kan.—Macy v. Rosedale, 112 Kan. 
a3 sor Un gd Bia Re Be 

Mo.—Wright v. Hines, (A.) 235 
SW 831; Drimmel v. Kansas City, 180 
Mo. A. 339, 168 SW 280. 

N. Y.—Bennett v. Kent, 125 Misc. 
23,0 209 INVS: V3d1> [rev ‘on. other 
grounds 241 N. Y. 385, 150 NE 3021. 

Oh.—Tolkedo v. Fuller, 7 Oh. Cir. 
Ct News) 698)e2 7 Oh. Cirs Cis 729. 

Pa.—Felt v. West Homestead Bor- 
ough, 260 Pa. 11, 103 A 508. 

Tenn.—Doyle v. Chattanooga, 128 
Tenn, 433, 161 SW 997, AnnCas1915C 


283. 

Wis.—Nuthals v. Green Bay, 162 
Wis. 434, 156 NW 472. 

[a] Evidence held sufficient.—(1) 
Generally. Gage v. Vienna, 196 Ill. 
A. 585; Richmond v. Marseilles, 190 
Ill. A. 227; Nicholson v. Clinton, 163 
Ill. A. 559; Macy v. Rosedale, 112 
Kan. 342, 211 P.131; Neff v. Cameron, 
213 Mo. 350, 111 SW 1139, 127 AmSR 
606, 18 LRANS 320; Smith v. St. 
Joseph, (Mo. A.) 250 SW 616; Studer 
v. St. Joseph, (Mo. A.) 185 SW 1196; 
Coulter v. Independence, 168 Mo. A. 
710, 154 SW 860; O’Hara v. Laclede 
Gas Light Co., 131 Mo. A. 428, 110 
SW 642; Toledo v. Fuller, 7 Oh. Cir. 
Gt Noy Sou598) 2Oh. Cirse Ore iZios 
Felt v. West Homestead Borough, 
260 Pa. 11, 103 A 508;> Kniss v. 
Duquesne, 255 Pa. 417, 100 A 132; 
Nuthals v. Green Bay, 162 Wis. 434, 
156 NW 472. (2) To show dedica- 
tion and acceptance of street, Wright 
vy, Hines, (Mo. A.) 235 SW. 831; 
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HEyidence to 


of the statute is 


the evidence of 


Studer v. St. Joseph, (Mo. A.) 185 
SW 1196; Drimmel v. Kansas City, 
180 Mo. A. 339, 168 SW 280; Asbury 
v. Kansas City, 161 Mo. A. 496, 144 
SW 127; Doyle v. Chattanooga, 128 
Tenn. 433, 161 SW 997, AnnCasi915C 
283. (3) To show that narrow road 
running through reservoir was pub- 
lic highway owned and controlled by 
city. Bennett v. Kent, 125 Misc. 23, 
209 NYS 311 [rev on other grounds 
241 N. Y. 385, 150 NE 302]. 

{b] Evidence held insufficient.— 
(1) Generally. Campion y. Decatur, 
152 Dll. A.s 1615 -Krisch Vv. = Chicago} 
150 Ill. A. 197; Donnelly vy. St. Louis, 
(Mo.) 285 SW 1005. (2) To show 
acceptance of dedicated street. At- 
kinson v. Nevada, 133 Mo. A. 1, 112 
SW 1022 (adoption of ordinance es- 
tablishing grade). 

21. Nicholson v. Clinton, 163 Ill. 
A. 559; Snow v.-Excelsior, 115 Minn. 
102, 132 NW 8; Scheffer v. Hardin, 
140 Mo. A. 18, 124 SW 569. 

[a] Plaintiff need not show the 
location of city by metes, distances, 
and boundaries, but need only show 
in a general way that the street was 
within the limits of the city, and 
evidence that the street was one 
of its principal streets sufficiently 
located the place of the injury. 
Scheffer v. Hardin, 140 Mo. A.-13, 124 
SW 569. ‘ 

[b] Evidence held sufficient.— 
Nicholson y. Clinton, 163 Ill. A. 559; 
Smith v. St. Joseph, (Mo... A.) 250 
SW 616; Studer v. St. Joseph, (Mo. 
A.)~185 SW 1196; Barker v. Jeffer- 
son, 155 Mo. A. 390, 1837 SW 10. 

{[c] Evidence held insufficient.— 
Snow v. Excelsior, 115 Minn.° 102, 
132 NW 8. , 

22. Brownell vy. Antioch, 215 I1l. 
A. 404; Moakley v. MacAdaras, 165 
MOR AL S46 HL eto Sawin, Qatar Adam avi 
Herter, 79 App. Div. 6, 79 NYS 825. 

[a] Evidence held sufficient.— 
(1) Generally. Brownell vy. Antioch, 
215 Ill A. 404; Moakley v. Mac- 
Adaras, 165 Mo. A. 467, 147 SW 172. 
(2) To establish prima facie that 
an excavation by an abutting owner 
was within the sitreet line, although 
such line was not shown by survey 
or deed. Ann vy. Herter, 79 App. 
Div. 6, 79 NYS 825. (3) To show 
that a pile of rubbish about eight 
feet southerly from the southerly 
side of the traveled track, about one 
rod in width, and which was all on 
the northerly side of the center line 
of the street, which was three feet 
in width, was within the limits of 
the street. Barr v. Bainbridge, 42 
App. Div; 628; 59 NYS 132: 

23. Ala.—Ivey v. Birmingham, 190 
Ala. 196, 67 S 506. 

Il1l.— Brenner vy. 182 Ill. 
A, 348. 

Iowa.—Kircher v. Larchwood, 120 
Iowa 578, 95 NW 184; Smith v. Des 
Moines, 84 Iowa 685, 51 NW 77 (hold- 


Chicago, 


ED My ae aa ne eR ES 


im 


[§§ 2034-2036 


municipal boundaries,” and that the defect or ob- 
struction complained of was located within the lim- 
its of the street or way.” 
struction was on a public street or highway which 
the city was bound to keep in safe repair is suffi- 
ciently proved by evidence showing that the place 
of the accident was one over which the municipality 
had assumed care and control,?* as by evidence that 
the city authorities had treated it as a public street 
by taking charge of it and regulating it as other 
streets,24 or by making repairs.”° 
preseribes the limits of a highway or street, proof 
of such limits which satisfies all the requirements 


That the defect>or ob- 


Where a statute 


sufficient.2® Slight evidence of ac- 


ceptance of land dedicated as a street is sufficient 
where the land contains a nuisance.?? 

[§ 2036] (3) Notice of Defect. 
eral rules?® regulate the weight and sufficiency of 


The above gen- 


defendant’s actual? or construc- 


ing that evidence that the defective 
sidewalk was on a public street is 
sufficient to show that the city had 
assumed control of it in the absence 
of evidence to the contrary). 
Ky.—Ludlow vy. Stetson, 163 Ky. 
327, 173 SW 806. : 
Mo.—Hedrick v. St. 138 
Mo. A. 396, 122 SW 37 
N. Y.—Pomfrey v. Saratoga 
Springs, (104 N.Y. 459, 11,.NE 43: 
Pa.—Kniss v. Duquesne, 255 Pa. 
417, 100 A 132. 
Tex.—Uvalde v. Stovall, (Civ. A.) 
49 


Joseph, 
5s 


279 SW 889. 

Wash.—-Spencer v. 
Wash. 121, 94 P 904 

ja] Evidence held _ sufficient.— 
Ivey v. Birmingham, 190 Ala. 196, 
67 S 506; Kniss v. Duquesne, 255 Pa. 
417, 100 A 132; Klein v. Philadel- 
phia, 62 Pa. Super. 121; Uvalde v. 
Stovall, (Tex. Civ. A.) 279 SW 889; 
Ft. Worth v. Nelson, (Tex. Civ. A.) 
220 SW 128; Spencer v. Arlington, 49 
Wash. 121, 94 P 904. 

[b] Evidence held insufficient to 
show that city had assumed juris- 


Arlington, 


diction and supervision of street. 
Hedrick v. St. Joseph, 138 Mo. A. 
396, 122 SW, 375. 

24.:-Brenner. v.. Chicago, .182 Tc. 
A. 348; Spencer v. Arlington, 49 
Wash. 121, 94 P 904; Phillips v. 


Huntington, 35 W. Va. 406, 14 SE 17 
(such evidence, together with proof 
of the defect and injury, makes out 
a prima facie case for plaintiff under 
Code ec 43 § 53, providing that every 
street in an incorporated city used 
and occupied as a publi¢e street shall 
be taken and deemed to be a public 
street; and it is not necessary to 
how that such street was laid out 
roperly and that it was actually 
within the corporate limits). 

25. Anna v. Boren, 77 Ill. A, 408; 
Gilpatrick v. Biddeford, 51 Me. 182; 
Dinsmore v. St. Louis, 192 Mo. 255, 
91 SW 95;°Sheridan v. Salem, 14 Or, 
828 12 2 9.2'6, 

[a] Authority to make repairs.— 
Where the city denies the location 
of the street and it is shown that 
repairs have been made by a street 
commissioner, it will be presumed 
in the absence of evidence to the 
contrary that repairs were made by 
the city. Gilpatrick vy. Biddeford, 51 
Me. 182; Dinsmore v. St. Louis, 192 
Mo. 255,°91 SW 95; Sheridan v. Sa- 
lem, 14 Or.. 328, 12 BP 925. 

26. Hutchings v. Sullivan, 90 Me. 
131, 37 A 883. 

27. Doyle v.° Chattanooga, 128 
Tenn, 488, 161 SW 997, AnnCas1915C 
283 (dangerous pond). 

Sufficiency of evidence of dedica- 
tion and acceptance see supra note 
20 [a] (2), [b] (2). And See gen- 
erally Dedication §§ 107-123. 

23... See supra § 2034. 

29. Ill—Mt. Morris v. Kanode, 98 
Tl> A.) 373: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tive*® notice of the defect or obstruction complained | of. Thus the jury may infer notice from the situa- 


Ind.—Lafayette v. Ashby, 8 Ind. 
A. 214, 34 NE 238, 35 NE 516. 

Iowa.—Spurling vy. Stratford, 195 
Iowa 1002, 191 NW 724. 
_. _Me.—Cowan v. Bucksport, 98 Me. 
305, 56 A 901. 

Mich.—Moon vy. Ionia, 81 Mich. 635, 
46 NW 265. 

Mo.—MecNeill 
190° SW 327. 

Mont.—O’Donnell v, Butte, 65 Mont. 


463, 211 P190,.32 ALR. 1284. 
N. Y.—MecNally v. Cohoes, 127 N. 


v. Cape Girardeau, 


Woesb0. 27s4NE- 1043. 
Okl.—Ada v. Smith, 73 Okl. 280, 175 
P 924, 
as I.—Prezeau v,. Clarke, 125 A 
Tenn.—Hilson v. Memphis, 142 
Tenn, 620, 221 SW 851. 
Tex.—Dallas v. Muncton, 37 Tex. 
Civ. A. 112, 88 SW 481. 
Va.—Boush v. Norfolk, 136 Va. 


Wis. 74, 123 NW 627. 

{a] Bither direct or circumstan- 
tial evidence is sufiicient.— McNally 
v. Cohoes, 127 N. Y. 350, 27 NE 10438. 

[b] Where injuries occur from 
plaintiff catching his foot on a guy 
wire from an electric light pole from 
a tree which had given way, and 
there is evidence that a member of 
the city council knew that the tree 
had been partly burned away sev- 
eral years before, and more than 
two months before knew that the 
wire was attached to the tree, it can- 
not be said that there is an entire 
absence of notice or knowledge on 
the part of the city. Lafayette v. 


Ashby, 8Ind. A. 214, 34 NE 238, 
35 NE 516. 
[ec] Westimony of an alderman 


that he knew before the accident 
that the street was more or less 
defective and that work had been 
done upon it a few days before, taken 
with the fact that he described the 
eondition as being such as required 
eeareful driving, is sufficient to show 
notice of the defect to the munici- 
pality. Mt. Morris v. Kanode, 98 I1l. 
A. 373. 

{d] Sending a man to repair a 
sidewalk is evidence that the city 
has notice of its bad condition. East 
Dubuque v. Burhyte, 74 Ill. A. 99. 

{e] Resolutions of the city coun- 
cil dated more than a year before 
the accident, and while a tree, the 
stump of which caused the accident, 
was still standing, to the effect that 
obstructions in the form of trees 
should be removed, ete., are no evi- 
dence of actual notice to the city of 
the defect. Lappread v. Detroit, 95 
Mich. 255, 54 NW _ 870. 

[f] Evidence held sufficient: (1) 
To show actual notice in general. 
Hardin v. Moline, 179 Ill. A. 101; 
Indianapolis v. Ray, 52 Ind. A. 388, 
97 NE 795; Spurling v. Stratford, 195 
Towa 1002, 191 NW 724; Cowan v. 
Bucksport, 98 Me. 305, 56 A 901; 
Hurley v. Bowdoinham, 88 Me. 293, 
34 A 72; McNeill v. Cape Girardeau, 
(Mo.) 190 SW 3827; Goakes v. Oneida, 
TO Apps Dive jALsa6Ts NYS +3389; 
Idan Smith, ese Oklia280) Lib. ce 
924; Boush v. Norfolk, 1386 Va. 209, 
117 SE 867 (meter box projecting 
above sidewalk); Marlow v. Fond du 
Lac, 141 Wis. 74, 1283 NW 627. (2) 
Thus a finding of actual notice by 
a street commissioner is warranted 
by evidence that he was 
that there was a defect on a cer- 
tain street together with the assump- 
tion that he did his duty in going 
to look. Welch v. Portland, 77 Me. 
384. 
tablished by evidence that, although 
the defective sidewalk had been re- 
paired three days before the acci- 
dent, yet numerous witnesses no- 
ticed the defect during these three 
days, while casually passing over 
the sidewalk,.and the admission of 
the street commissioner that. he 
passed over the walk during each 
of these days. Moon v. Ionia, 81 


informed }. 


(3) Actual notice is also es-; 


Mich. 635, 46 NW 25. (4) So evi- 
dence showing a defective refilling of 
a sewer ditch from which a hole in the 
sidewalk resulted, and that the city 
had filled other holes along the ditch 
and near the one in question, war- 


SW 1003. 

[ec] Evidence held sufficient: (1) 
To show notice of defective or ob- 
structed street or sidewalk generally. 
Keating v. New London, 104 Conn. 
528, 133 A 586 (icy condition of side- 


rants an inference of actual knowl-| walk); Bill v. N i 

edge on the part of the city of the] 222; ee Aoletrle Peron Cee 
hole in question, Dallas v. Muncton,| Hemler, 47 App. (Deis 34 Domer 
87, Tex. Civ. A. 112, 83 SW 481.|v. District of Columbia, 21 App. (D. 
(5) That defendant’s officers had ac- C.) ~284; Shaw v. Nampa, 31 ; Ida. 


tual notice of the defective condi- 
tion of a walk is sufficiently shown 
by evidence that such officers fre- 
quently passed over the walk, and 
that the defective condition was ob- 
served by some of them shortly be- 
fore the accident, and that a man 
was seen to repair it, although it is 
not certainly shown that the repair 
was made. Smith v. Pella, 86 Iowa 
236, 53 NW 226. 

[tg] Evidence held insufficient to 
show actual notice. Boender y. Har- 
vey, 251 Ill. 228, 95 NE 1084; Abbott 
v. Rockland, 105 Me. 147, 73 A 865; 
O’Donnell v. Butte, 65 Mont. 463, 
211 P 190, 32 ALR 1284 (icy side- 


347, 171 _P 1132 (loose plank); Bail- 
lie v. Wallace, 24 Ida. 706, 185 P 
850 (sign suspended over sidewalk); 
Wallace vy, Farmington, 231 Ill, 232, 
83 NE 180; Richert v. Niles, 205 111. 
A. 283; Kuhn v. Chicago, 178 Ill. A. 
411 (coalhole); Nichols v. Collins- 
Ville, 165 Tll. A, 457; Gardner vv. 
Paulson, 117 Ill. A, 17; Indianapolis 
v. Slider, 56 Ind, A. 230, 105 NE 56 
(falling tree); Indianapolis v. Ray, 
52 Ind. A. 388, 97 NE 795; Myers v. 
Des Moines, 195 Iowa 1204, 1983 NW 
5387 (icy sidewalk); Spurling v. Strat- 
ford, 195 Iowa 1002, 191 NW 724 
(unguarded trench); Wolford v. Grin- 
nell, 179 Iowa 689, 161 NW 686, 688 


walk); McNally v. Cohoes, 127 N. [cit C : Fait 
) uals yc]; Krisinger vy. Creston, 141 
Mf ag a4 NE 8 Mey ova ow | lowa 154,119 NW 526 (loose plank); 
Gort TES NEE Sot aon eiiaak| pase: Webster "Olive 138) Sowalaiag 
arke, (R. I.) A (290; Hilson | 115 NW 888 (excavation made by in 


v. Memphis, 142 Tenn. 620, 221 SW 
851 (defective manhole cover). 

0. Ala.—Mobile v. Webster, 4 Ala. 
A470; 59) S185; 

Conn.—Keating v. New London, 104 
Conn. 528, 133 A 586. 

D. C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34. 


dependent contractor); Hoover v. 
Mapleton, 110 Iowa 571, 81 NW 776; 
Weber v. Creston, 75 Iowa 16, 39 
NW 126; Louisville v. Carr, 204 Ky. 
119, 263 SW 674; Richmond vy. Hill, 
195 Ky. 566, 242 SW 867; Hamlet 
v. Watertown, 248 Mass. 473, 143 NE 
494 (projecting stone); Stewart v. 


Ga.—Columbus v. Ogletree, 102 Ga. Hugh Nawn Contracting Co 223 
295, Ea Nampa, 31 Ida, 347,| Mass. 525, 112 NE 218; Thomas. v. 
at a Pak pa, 9 , Vier 222 Mass. 456, 111 NE 
ae eer es Lie ee 231 198. Pecce ee rece eGo 
Tle) 2325183) 80. ' Brandt vy. Duluth, 158 Minn. 104, 196 

Ind—Indianapolis v. Slider, 56 Ind.) Ny “930: “Weide v. St. Paul, 126 
A. 230, 105 NE 56. Mi 94 r > Ritsel 7 

Iowa.—Myers v. Des Moines, 195 et eee Wine 27 Ga ae 
Towa 1204, 193 NW 537. 129; Loundin v. Apple, (Mo.) 212 


Kan.—Adams vy. Iola Hlectric R. 


Co., 95 Kan. 781, 149 P 700. SW 891 (coalhole) ; 


loch Tel. _Co., 215 Mo. 299, 115 Siw 


Merritt v. Kin- 


Ky.—Louisville vy. Carr, 204 Ky. 19; Bayne v. Kansas City, (Mo. A.) 
119, 263 SW 674. 253 SW 116 (defecti : 
Mass.—Hamlet v. Watertown, 248 (defective lid on catch 


basin); Heather v. Palmyra, (Mo. A.) 
245 SW 390 (defective cover over 
hole in sidewalk); Kingery v. Jef- 
ferson, (Mo. A.) 190 SW 976 (de- 
fective stairway); Albritton v. Kan- 
sas City, 192 Mo. A. 574, 188 SW 239 
(snow and ice); Lundy v. Sedalia, 
162 Mo. A. 218, 144 SW 889 (falling 
limb of tree); Willis v. Browning, 
161 Mo. A. 461, 148 SW 516; Barr 
v. Fairfax, 156 Mo. A. 295, 137 SW 
631 (icy sidewalk); Reilly v. Butte, 
64 Mont. 355, 209 P 1057 (icy side- 
walk); Washburn v. Schuylerville, 
193 App. Div. 591, 184 NYS 472 (icy 
sidewalk); Loretz v. New York, 148 
App. Div. 721, 132 NYS 988; Carlson 
v. Dunkirk, 138 App. Div. 368, 123 
NYS 215; Archer v. Mt: Vernon, 57 
App. Div. 32, 67 NYS: 10409 ‘Aslen 
Vv. Charlotte, 36 “Appr > Dive “625,054 
NYS 754; Ruppert v. New York, 90 
Misc. 365, 153 NYS 100 (defective 
approach to bridge); Harrington v: 


Mass. 473, 143 NE 494. . 

Mich.—Lappréead v. Detroit, 95 
Mich. 255, 54 NW 870. 

Minn.—McClain v. Duluth, 163 
Minn. 198, 203 NW 776. 

Mo.—Loundin vy. Apple, 212 SW 
891. 

Mont.—Reilly v. Butte, 64 Mont. 
855, 209 PB 1057. 

N. Y.—Washburn y. Schuylerville, 
193 App. Div. 591, 184-~NYS 472. 

N. C.—Bailey v. Asheville, 179 N. 
C. 645, 105 SE 326. 

N. D.—Carpenter v. Dickey, 26 N. 
D. 176, 143 NW 964. 

Okl.—Ardmore y. Fowler, 54 Okl. 
7 esis 2a lL 

Pa.—Calligan v. Monongahela City, 
272) man 28) los Ay 860. 

R, I.—Ives v. Lee, 111 A 765. 

S @.—Gaston vy. Rock Hill, 107 S. 
Cy 24a S20 She Ao, 

Tenn.—Hilson _ v. 142 
Tenn. 620, 221 SW 851 


Memphis, 


cy sas r . Fields, (Civ.| Buffalo, 2 NYS 333 [rev on other 

Me egy mend sen e \ grounds 121 N. Y. 147, 24 NE 186] 
Va.—Boush v. Norfolk, 136 Va.]| (ice and snow); Bailey v. Asheville, 
209, 117 SE 867. 179 N. C. 645, 105 SE 326 (defective 
Wash.—Peterson v. Seattle, 100} water meter box); Carpenter  v. 
Washes 6l8, 27 by657, Liss 636. Dickey, 26 N. D. 176, 148 NW 964; 


Ardmore v. Fowler, 54 Okl. 77, 153 
P 1117; Calligan v. Monongahela 
City, 2.272, Pa. 728), is VAN 869s eiie= 
Kelvey v. Juniata Borough, 265 Pa. 
56, 108 A 205; Tripp v. Renovo, 75 
Pa. Super. 417 (icy sidewalk); Cou- 
sins v. Warren Borough, 54 Pa. Super. 
1363, Ives v.. Lee, CRi-T)) Ti CAS 765 
(hole in sidewalk); Sunapi v. Lee, 
(R. I.) 102 A 961 (water pipe pro- 
jecting above dirt walk); Caston v. 
“Rock Hill; 10% (S.-C. (1245 19:2 -SH 19 
Ft. Worth v. Johnson, 84 Tex, 137, 
19 SW 361 (existence of ditch across 
street dug by private person); Ft. 
Worth v. Weisler, (Tex. Civ. A.) 212 
SW 280 (defective manhole); Boush 
v. Norfolk, 186 Va. 209, 117 SE 867 


Wis.—Madison v. Antigo, 153 Wis. 
448, 141 NW 287. 

[a] That no witness testified 
directly as to how long the defective 
condition of street had existed did 
not preclude the jury from finding 
that defendant city had notice there- 
of, where it could be reasonably in- 
ferred from the evidence that the 
condition had not recently been 
created. Adams v. Iola Hlectric R. 
Co,, 95 Kan. 781, 149 PB 700: 

[b] Evidence that streets -were 
among those most traveled and in- 
tersected a block from the public 
square warrants a finding of notice 
of a defect at such intersection. Hen- 
derson v. Fields, (Tex. Civ. A.) 194 
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tion and method of construction of the street at 
the place of the accident, and from want of evi- 
dence that the defect was a recent one.*t 
structive notice may also be established by evidence 
that the defect had caused previous accidents,*? but 
the fact that one pedestrian out of a multitude had 
met with an accident from the same defect is not 
sufficient." Testimony that witnesses passed the 


(meter box projecting above_side- 
walk); Peterson v. Seattle, 100 Wash. 
618, 171 P 657, 173 P 636 (defective 
trapdoor in sidewalk); Lichtenberg 
v. Seattle, 94 Wash. 391, 162 P 534 
(defective grating over sewer open- 
ing); Billings v. Snohomish, 51 
Wash. 135, 98 P 107; Madison v. 
Antigo, 153 Wis. 448, 141 NW 287. 
(2) To show notice of defective 
bridge. Lutz v. Tamaqua, 81. Pa. 
Super. 257; McDonald v. Ashland, 78 
Wis. 251, 47 NW 434. (3) To show 
notice of a defective sewer lid. Wood- 
bury v. District of Columbia, 16 App. 
(D. C.) 127 [aff 186 U. S. 450, 10 SCt 
990, 34 L. ed. 472]; District of Co- 
lumbia v. Payne, 13 App. (D. G:) 
500. (4) To show notice of defect 
consisting of an acoustic wire com- 
ing in contact with a defectively 
insulated electric light wire. Bour- 
get v. Cambridge, 159 Mass. 388, 34 
NE 455. (5) To warrant a finding 
that a sidewalk on which plaintiff 
was injured was constructed in a de- 
fective manner in the first instance. 
Roney v. Des Moines, 150 Iowa 447, 
130 NW _ 396. ‘ 

[d] Evidence held insufficient: (1) 
To show notice of defective. street 
or sidewalk generally. Mobile v. 
Webster, 4 Ala. A. 470, 59 S 185; 
Boender v. Harvey, 251 Ill. 228, 95 
NE 1084; Dadie vy. Chicago, 182 
Tll. A. 134; O’Donoghue v. Chicago, 
LGW olllesscA. (98495 eetitt “iva. Belle 
Plaine, 162 Iowa 726, 144 NW 1015, 


Hamilton v. Cambridge, 219 Mass. 
418, 106 NE 1018; Leary v. New- 
buryport, 216 Mass. 225, 103 NE 


477 (tree falling on sidewalk); Hazle- 
hurst vy. Shows, 113 Mass. 263, 74 S 
122; Holman v. Clark, 272 Mo. 266, 
198 SW 868 (notice that Sewer con- 
tractor habitually stored dynamite 
in shed); O’Donnell v. Butte, 65 Mont. 
463, 211 P 190, 32 ALR 1284 (icy side- 
walk); Herman v. Buffalo, 214 N. Y. 
316, 108 NE 451; Orser v. New York, 
193 -N. Y. 5387, 86 NE 523; Dopp 
v. Johnstown, 214 App. Div. 407, 
212 NYS 105 (defective trapdoor); 
Hesse v. New York, 185 App. Div. 
707, 173 NYS 827; Schmidt v. New 
York, 179 App. Div. 671, 167 NYS 25 
[aff 228 N. Y. 573 mem, 127 NE 921 
mem]; Schmidt v. New York, 179 
App. Div. 667, 167 NYS 23 [aff 228 
N. Y. 572 mem, 127 NE 921 mem] (de- 
fective plank over excavation); 
Rallya v. New York, 162 App. Div. 
617, 147 NYS 958 (snow and ice); 
Adelson v. New York, 156 App. Div. 
115, 141 NYS 96 (that ice consti- 
tuted dangerous obstruction); McKee 
v. New York, 1385 App. Div. 829, 120 
NYS 149; Romanowski v, Tonawanda, 
127° App. Div. 814, 112, NYS 105; 
Leary v. Yonkers, 95 App. Div. 126, 
88 NYS 829 (defective sign over 
street); Kelly v. New York, 188 NYS 
801; Cocheo v. Degnon, Contracting 
Co., 178 NYS 345; Maldosky v. Ger- 
mania, Bank, 127 NYS 292 (defective 
coalhole cover); MacDermott v. Phila- 
delphia, 235 Pa. 62, 83 A 606; Burns 
v. Bradford, 137 Pa. 361, 20 A 997, 
11 LRA 726; Warrington v. Marcus 
Hook Borough, 29 Pa. Dist. 708 (icy 
sidewalk); Hilson _v. Memphis, 142 
Tenn. 620, 221 SW 851 (defective 
manhole cover); Erle v. Norfolk, 139 
Va. 38, 123 SE 364 (hole in con- 
erete sidewalk); Beaudin y. Oconto,, 
183 Wis. 341, 197 NW _ 792; Appel 
v. Ruggaber, 180 Wis. 298, 192 NW 
998 (oil on sidewalk); Bergevin v. 
Chippewa Falls, 82 Wis. 505, 52 NW 
588. (2) To show notice to city 


Con- 


that abutting owner was negligently 
using manhole. Enright v. Dubuque, 
(Iowa) 154 NW 301. (3) Where in- 
juries occur from the misplacement 
of a cover to a manhole, evidence 
that workmen were seen cleaning a 
sewer through the manhole two days 
before the accident is insufficient to 
establish notice. Whitney v. Lowell, 
151 Mass.. 212, 24 NE 47. (4). So 
evidence that the authorities at the 
courthouse were notified of a defect 
in a sidewalk does not conclusively 
establish notice to the municipal au- 
thorities. Columbus y. Ogletree, 102 
Ga. 293, 29 SE 749. 

What constitutes constructive no- 
tice of defects in streets see supra 
§§ 1804, 1819-1832. 

31. Sawyer. v. Newburyport, 157 
Mass. 430, 32 NE 653. 

32. District of Columbia v. Armes, 
LOT MUR Sa OLOS Ze Ct, S405. Zu ua ede 
618; District of Columbia v. Duryee, 
29) Apps, GDC.) 327,.: 0,7, Annas 
675; Domer vy. District of Columbia, 
21 App. (D. C.) 284; Long v. Chi- 
cago,-178 Ill, A. 577; Elyria v.-« Good, 
17 (Oh, Cir. “Ct... N.S: 12-7, Late 85:-Oh. 
St. 471 mem, 98 NE 1122 mem]; 
Richardson v. Seattle, 97 Wash. 521, 
166; Po List. 

“The recurrence of these accidents 
at this post tend to show that it 
was to a degree dangerous, and the 
publicity usually following such ac- 
cidents tends to show that the dan- 
ger was brought to the attention of 
the authorities.” District of Colum- 
bia v. Duryee, 29 App. (D. C.) 327, 
330, 10 AnnCas 675, 

Admissibility of evidence of other 
rear une to show notice see supra 

33. O’Brien v. New York, 182 App. 
Div: 810, 170 NYS 592. 

34. Indianapolis y. Slider, 56 Ind. 
A. 230, 105 NE 56. 

35. U. S.—Stodd 
183 Fed. 659. 

Cal.—Martin v. Shea, 182 Cal. 130, 
L837 B23. 

Colo.—Boulder v. Stewardson, 67 
Cole 5825-489 oP) 1 


v. Philadelphia, 


. C.—District of Columbia vy, 
Burke, 46 App. 215. 

Ili.—Johnston y. Galva, 316 Ill. 
598, 147 NE 453. 

Ind.—New Castle v. Mullen, 43 


Ind. A. 280, 87 NE 146. 

Iowa.—Norman v. Sioux City, 197 
Iowa 1310, 197, NW 18. 

Kan.—Adams vy. Iola Electric R. 
Co., 95 Kan. 781, 149 P 700. 

Md.—Hagerstown vy. Foltz, 133 Md. 
52, 104 A 267. 

Minn.—Bannister v. George H. 
Hurd Realty Co., 181 Minn. 448, 155 
NW 627. 

Mo.—Perry v. Sedalia, 168 Mo. A. 
235, 158 SW 536. 

N. Y.—Collins v. New York, 185 
App. Div. 586, 173 NYS 451; Hayden 
v. Joline, 137 App. Div. 755, 122 NYS 
pone Lehman y. Brooklyn, 29 Barb. 

N. D.—Braatz vy. Fargo, 19 N.’D, 
538, 125 NW 1042, 27 LRANS 1169. 

Pa.—Stern v. Reading, 255 Pa. 96, 
99 A 367; Bruggéman v. York, 254 
Pa. 430, 98 A 970; Reddington. v. 
Philadelphia, 253 Pa. 390, 98 A 601. 

R. I.—Sunapi v. ee, 102 A 961. 

Tenn. —Hart “-v.~ Union Citys. ih07 
Tenn, 294, 64 SW 6. 

Tex.—Austin v. Schlegel, (Commun. 
A.) 257 SW 288. 

Utah.—Davis v. Mellen, 55 Utah 9, 
182 P 920, 7 ALR 1193. 

Wash.—Melovitch v, Tacoma, 135 
Wash. 5383; 288 RP) 563; 
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place where plaintiff fell without discovering its 
dangerous condition is not conclusive that the mu- 
nicipal officers could not and should not have dis- 
covered such condition.** . 

[§ 2037] (4) Proximate Cause of Injury. The 
evidence must be sufficient to show that defendant’s 
negligence was the proximate cause of the injury 
complained of.%° 


Evidence creating a preponder- 


Tacoma, 41 Wash. 220, 83 P 186. 

Wis.—Carlson v. Washburn, 159 
Wis. 619, 150 NW 976. 

Ont.—Bowles v. Toronto, 15 Ont 
WN 216. 

[a] Negligent piling of lumber.— 
The mere fact that lumber piled on 
or near a sidewalk at noon on Thurs- 
day did not fall and injure plaintiff 
until Saturday evening does not 
show that its falling must have 
been caused by something other than 
the negligent manner of piling in the 
first instance, Cedarland v. Thomp- 
son, 200 Mo. A. 618, 209 SW 554. 

[b] Snow and ice.—(1) Where the 


f-evidence showed that the city had 


negligently permitted a ridge of ice 
to remain on a sidewalk, that the 
day before the accident snow had 
fallen augmenting the ridge, and 
plaintiff's testimony that she slipped 
on the ice and fell was corroborated 
by the fact that the ridge was lo- 
cated at the place where she fell, 
the jury were warranted in finding 
that the accident was occasioned by 
the ice for which the city was re- 
sponsible, and not by the snow, for 
which it was not responsible. Kop- 
per _v. Yonkers, 110 App. Div. 747, 
97 NYS 425 [aff 188 N. Y. 592 mem, 
81 NE 1168 mem]. (2) Where the 
evidence in an action for injuries 
from an icy walk failed to show 
whether plaintiff was injured from 
the condition as it had existed so 
long as to render the city liable, or 
from_ recently formed ice, it was 
insufficient to support a recovery. 
Kortlang v. Mt. Vernon, 129 App. 
Div. 535, 114-NYS 252. 

[ec] Description of defect.—(1) In 
an action for injuries to a pedes- 
trian by a defective sidewalk, plain- 
tiff could not recover without evi- 
dence describing the particular de- 
fect that caused the injury, Carson 
Vv.» ‘Dresden, 129. -Apps<Dive. 728,744 
NYS 959. (2) To make a city liable — 
for personal injuries sustained by 
being shaken off a wagon by run- 
ning into a hole in a _ street, the 
evidence must identify and describe 
the particular hole causing the ac- 
cident with reasonable certainty so 
as to show that it would cause the 
accident, especially where there was 
another possible cause. Hayden y. 
sep. 137 App. Div. 755, 122 NYS 

{d] Statements of plaintiff soon 
after the injury that she stepped on 
some round object which rolled and 
threw her is not conclusive against 
her in an action for injuries alleged 
to have been caused by stepping into 
a hole in the sidewalk, it not ap- 
pearing that there was any such 
object on or about the walk. De 
Soto v. Buckles, 40 Ill. A. 85, 

[e] Testimony of plaintiff that 
she did not know what caused her to 
fall did not prevent recovery where 
the evidence shows that she fell at 
the place of the defect, and a wit- 
ness testified that she stepped into 
the hole. Perry v. Sedalia, 168 Mo. 


‘A, 235, 1538 SW 536. 


{f] Evidence held sufficient.—(1) 
To show that injury was caused by 


defective street or sidewalk gen- 
erally. Stodd v. Philadelphia, 183 
Fed. 659; Martin vy. Shea, 182 Cal. 


130, 187 P 28 (failure of sewer con- 
tractor to guard trench); New 
Castle v. Mullen, 43 Ind. A. 280, 87 
NE 146; Waterhouse vy. Waterloo, 164 
Iowa 324, 145 NW 890; Adams. v. 
Iola Electric R. Co., 95 Kan. 781, 149 
(raised rail to street car 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2037-2038] 


ance of proof is sufficient, whether direct or cir- 
cumstantial,®* but no recovery can be had where 
the evidence merely raises a conjecture or proba- 
bility in respect of the issue of proximate cause.57 
It is not enough for plaintiff to show that the injury 
complained of was due to one of two or more pos- 


MUNICIPAL CORPORATIONS 
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sible causes if defendant was responsible for but 
one of them.*® ; 

[§ 2038] (5) Contributory Negligence. A pre- 
ponderance of evidence, direct or circumstantial, is 
necessary to prove contributory negligence,*® or 


track); McClain vy. Duluth, 168 Minn. 
198, 203 NW 776; Bannister v. George 
H. Hurd Realty Co., 131 Minn. 448, 
155 NW 627; McDowell v. Preston, 
104 Minn. 263, 116 NW 470, 18 LRA 
NS 190; Kennedy vy, St. Cloud, 90 
Minn. 523, 97 NW 417; Benton v. St. 
Louis, 217 Mo. 687, 118 SW 418, 129 
AmSR 561; Rose v. Gunn Fruit Co., 
201 Mo. A, 262, 211 SW 85 (absence 
of proper care over cellarway open- 
ing); Studer v. St. Joseph, (Mo. A.) 
185 SW 1196 (freezing of surface 
water on sidewalk); Lueking v. Se- 
dalia, 180 Mo, A. 203, 167 SW 1152; 
Willis v. Browning, 179 Mo. A. 233, 
166 SW. 1070 (injury by stepping 
through rotten crossing board); 
O’Donnell v. Hannibal, 144 Mo. A, 
155, 128 SW _ 819 (projecting hinge 
in door in sidewalk); Snickles v. St. 
Joseph, 139 Mo. A. 187, 122 SW 
1122; Miller v. Uvalde Asphalt Pav. 
Co57i34 App. -Div. 242, 118 NYS 
885; Blaechinska v. Howard Mis- 
sion, 56 Hun 322, 9 NYS 679 [rev 
SSORING Weo4ot, (29 NB 755) fh RA 
215] (hole in. sidewalk); Willdigg 
v. Brooklyn, 30 NYS 75: [aff 145 N. 
Y. 640 mem, 41 NE 91 mem] (tempo- 
rary bridge over excavation in side- 
walk); Gallagher v. American Ice, 
etes..Co; “(Pa.) +135 A. "6122 ‘Tubbs: v: 
Berwick, 262 Pa. 203, 105 A 57 (plain- 
tiff jolted from wagon by ditch); 
Sunapi v. Lee, (R. I.) 102 A 961 
(water pipe extending above side- 
walk); Austin v. Schlegel, (Tex. 
Commn,. A.) 257 SW 2388 [aff (Civ. 
A.) 228 SW 291] (hole in road); 
Dallas v. Maxwell, (Tex. Civ. A.) 
231 SW 429 (absence of barrier be- 
tween street and ravine); Robinson 
v. Salt Lake City, 40 Utah 497, 121 
P 968; Melovitch v. Tacoma,, 135 
Wash, 533, 238 P 563 (insufficient 
guard rail along elevated sidewalk) ; 
Lichtenberg v. Seattle, 94 Wash. 391, 
162 P 534 (defective grating over 
sewer opening); West v. Eau Claire, 
89 Wis. 31, 61 NW 313 (hole in side- 
walk); Raymond v. Bosanquet, 43 
Ont, L. 434, 15 OntWN 6 [app al- 
lowed on other grounds 45 Ont. L. 
28, 47 DomLR 551 (app dism 59 Can. 
S. C. 452, 50 DomLR 560)]; Bowles 
v. Toronto, 15 OntWN 216. (2) That 
deceased was jolted from a truck as 
it passed over a depression in the 
street and was not thrown from 
the truck as a result of his foot be- 
ing caught in the sprocket chain. 
District of Columbia v. Burke, 46 
App. (D. C.) 215. (3) That step in 
stairway in street, the defect in 
which was obvious and had existed 
for a sufficient time to charge the 
city with notice, and the banister 
which possessed a latent defect only, 
both contributed to cause plaintiff's 
injury. Kingery v. Jefferson, (Mo. 
A.) 190 SW 976. (4) That runaway 
horse was frightened by steam roller 
which city had permitted to remain 
jn street. Boulder v. Stewardson, 67 
Golo. 682,189) Pi 1. (5) That sub- 
sidence of a public street, causing 
damage to a street railway operat- 
ing in the street, was due at least 
in part to removal of soil from 
under the street, and not wholly to 
the withdrawal of subsurface perco- 
jating waters. Chicago City R. Co. 
v. Rothschild, 213 Ill. A. 178. (6) 
That injury was caused by_ broken 
poard in sidewalk} and not by slip- 
pery condition of walk. Wren, v. 
Seattle, 100 Wash. 67, 170 P 342, 3 
ALR 1123. (7) That settling of 
puilding was due to construction of 
tunnel. Nixon v. Chicago, 212 Ill. 
A. 365. (8) That injury to goods 
was caused by a defective back- 
water valve under plaintiff's control, 
so that the city was not liable. F. 
W. Woolworth Co. v. Seattle, 104 


Wash. 629, 177 P 664. 

[eg] Bvidence held insufficient.— 
(1) To show that injury was caused 
by defective street or sidewalk gen- 
erally. Gones y. Illinois Printing 
Co,, 205 Ill. A..5; Ladle v, Chicago, 
204 Ill, A. 475; Norman vy. Sioux 
Citys = 197> Lowa’ 1310) LOT NW 18s 
Hagerstown v. Foltz, 183 Md. 52, 104 
A 267; Gaines v. New York, 156 App. 
Div. 789, 142 NYS 401 (failure to 
light girder under bridge); Duffy v. 
New York, 149 App. Div. 478, 133 
NYS 974; Comstock vy. Schuylerville, 
139 App. Div. 378, 124 NYS 92 (icy 
sidewalk); Schubkegel v. Butler, 76 
App. Div. 10, 78 NYS 644 (evidence 
held conclusively to establish that 
the accident was not caused by any 
negligence on the part of defendant, 
an abutting property owner, in. re- 
spect of an ash pit under the side- 
walk); Stern v. Reading, 255 Pa, 96, 
99 A 367; Reddington v. Philadelphia, 
2538 Pa. 390, 98 A 601; 
MecKees Rocks, 243 Pa. 
972; Carlson v. Washburn, 159 Wis. 
619,150 NW 976. (2) That a horse 
was frightened by an alleged nui- 
Sance. Stokes v. Sac City, 155 Iowa 
334, 136 NW 207. (3) That weeds 
in a ditch contributed to plaintiff’s 
injury. Braatz v. Fargo, 19 N. D. 
538, 125 NW 1042, 27 LRANS 1169. 
(4) That contractor’s negligence was 
the proximate cause of the injury. 
Davis v. Mellen, 55 Utah 9, 182 
920, 7 ALR 1193. (5) That injury re- 
sulted from contraction of disease 
from stagnant water. Bruggeman v. 
York, 254 Pa. 430, 98 A 970. (6) That 
contamination of a well was caused 
by sewage eScaping from an al- 
leged defective tile sewer con- 
structed by the city past plaintiff's 
premises. Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822, (7) 
That the death of plaintiff's horses 
from lockjaw resulted from the pol- 
lution of a stream by sewage from 
defendant city. Johnston v. Galva, 
316 Ill. 598, 147 NE 453. 

36. Eley v. Cameron, (Mo. A.) 267 
SW 944; Ross v. New York, 27 N: Y. 
Super. 49. 

[a] Injury by fire.—It is not nec- 
essary, in an action against a city to 
recover damages for the destruction 
of property therein by fire, during the 
existence of a riot, in order to make 
such city liable therefor, to estab- 
lish the absolute impossibility of 
the occurrence of the fire unless by 
the agency of the rioters, Aimee HS) 
enough to establish, by circumstan- 
tial evidence, the probability of the 
origination of such fire by the rioters, 
so great as to render that of its 
having originated in any other way, 
on any ordinary principles of ex- 
perience and reasoning, so remote 
and improbable as to make it mor- 


ally, even if not physically, impos- 
sible. Ross v. New York, 27 N. Y. 
Super. 49. 

37. lIowa.—Kearney v. De Witt, 


199 Iowa 530, 202 NW 253; Norman 
v. Sioux City, 197 Iowa 1310, 197 NW 
18. 


N. Y.—Collins v. New York, 185 
App. Div. 586, 1783 NYS 451; Men- 
zies v. Interstate Pav. Co., 106 App. 
Div. 107, 94 NYS 492; McCarty v. 
Lockport, 13 App. Div. 494, 43 NYS 
693; McInerney v. Elmira, 11 App. 
Div. 354, 42 NYS 308; Sweeny v. 
New York, 17 NYS 797; Higgins v, 
Glens Falls, 11 NYS 289 [aff 124 N. 
Y. 666 mem, 27 NE 855 mem]. 

Pa.—Runkle v. Pittsburgh, 238 Pa. 
349, 86 A 199. 


Tenn.—Hart v. Union City, 107 
Tenn. 294, 64 SW 6. 

Wis.—Carlson v. Washburn, 159 
Wis. 619, 150 NW 976; Dapper v. 


Milwaukee, 107 Wis. 88, 82 NW 725; 


Small v. Prentice, 102 Wis. 256, 78 
NW 415; Hyer v. Janesville, 101 
Wis.,371, 77 NW 729. 

[a] Ice on sidewalik.—Evidence 
that the icy condition of a sidewalk 
was the proximate cause of injuries 
which caused death was insufficient 
to support a verdict for plaintiff, 
where it was equally probable that 
the accident happened trom a cause 
for which the city was not respon- 
Sible. Collins v. New York, 185 App. 
Div, 586, 173 NYS 451. 

[b] Pollution of water.—In an ac- 
tion for injury to, and for the death 
of, cattle, alleged to have been caused 
by pollution ot water into which 
defendant city had permited sew- 
age to escape, evidence was held in- 
sufficient to support a verdict for 
plaintiff where it was equally prob- 
able, under the evidence, that di- 
sease germs from which the cattle 
died or suttered may have come trom 
other sources such as food, and that 
germs in water, if any, may have 
come from other sources. Kearney 
v. De Witt, 199 Iowa 530, 202 NW 


253. 

38 Bruggeman vy. York, 254 Pa. 
430, 98 A 970. 

39. Gordon v. Richmond, 838 Va. 


436, 2 SH 727. And see cases infra 


this note. 

[a] Evidence held sufficient to 
show contributory negligence in ac- 
tions for injuries trom _ defective 
streets or sidewalks, Thunborg v. 
Pueblo, 45 Colo. 337, 101 P 399 (col- 
lision with fire hydrant); Diffender- 
fer v. Jeffersonville, 67 Ind. A. 10, 
118 NE 8386; Crowder v. Williams, 
116 Kan. 241, 226 P 774; Johnson y. 
Willmar, 111 Minn. 58, 126 NW 397; 
Waldman vy. Skrainka Constr. Co., 289 
Mo. 622, 233 SW 242 (crossing ex-+ 
ecavated street); Hisele v. Kansas 
City, (Mo. A.) 237 SW 873; Brady 
v. St. Joseph, 167 Mo. A. 423, 151 NW 
234; Lane vy. Dickinson, 276 Pa. 306, 
120 A 264; Swords v. West Browns- 
ville Borough, 233 Pa. 533, 82 A 780 
(scuffing on street); Sefert v. Wil- 
liamsport, 82 Pa. Super. 471; Stauf- 
fer v. Shenandoah Borough, 63 Pa. 
Super. 178; Hincken v. Beechview 
Borough, 50 Pa. Super. 540; Breit- 
sehmid' vy. Tilton, CR.°L) 110) AL 379: 
Portsmouth v. Lee, 112) Va. 419, 71 
SE 630 (falling over fire hose); Bohn 
v. Racine, 119 Wis. 341, 96 NW 813; 
Johnson v. Superior, 103 Wis. 66, 78 
NW 1100 (driving over embank- 
ment). 

{b] . Evidence. held insufficient.— 
(1) To show contributory negligence 
in actions for injuries from defective 
streets or sidewalks. Denver v. Mun- 
roe, 21 Colo. A. 312, 121 P 684; Ho- 
bart v. Casbon, “81 “Ind. Ay) 24) 142 
NE 138; West Kentucky Tel. Co. v. 
Pharis, (78 SW '917, 25. Kyl 1838 
(falling over telephone wire on 
cloudy morning); Thoorsell v. Vir- 
ginia, 138 Minn. 55, 168 NW 976; 
McDowell v. Preston, 104 Minn, 263, 
116 NW 470, 18 LRANS 190; Adams 


v. Thief River Falls, 84 Minn. 380, 
86 NW_ 767; Cunningham y. Thief 
River Falls, 84 Minn. 21, 86 NW 


763; Adelman v. Altman, 209 Mo. A. 
583, 240 SW 272 [transf 285 Mo. 503, 
226 SW 953]; Kingery v. Jefferson, 
(Mo. A.) 190 SW 976; Tewksbury 
vy. Lincoln, 84 Nebr. 571, 121 NW 
994, 23 LRANS 282; Hardy v. West 
Coast Constr. Co., 174 N. C. 320, 93 
SE 841 (vehicle falling into un- 
guarded and unlighted excavation); 
Toledo v. Fuller, 7 Oh. Cir. Ct. N. S, 
598) 27 Ohye Cir. Ct, 129 Clarina: 
Lancaster, 229 Pa. 161, 78 A 86 (step- 
ping on loose grate over gutter); 
Dickson v. Hollister, 128 Pa. 421, 16 
A 484, 10 AmSR 533; Smith v, Yank- 
ton, 23 S. D. 352, 121 NW 848; Dallas 


1276 [43 C.J.] 


freedom from contributory negligence,*® according 
to the burden of proof in the particular case. 
those jurisdictions in which there can be no recoy- 
ery without proof of due care,*t there can be no 
recovery where the evidence is equally consistent 


MUNICIPAL CORPORATIONS 


[§ 2039] 6) 
In 


with either negligence or care on plaintiff’s part.” 


v. Maxwell, (Tex. Civ. A.) 231 SW 


429; Et. Worth v. Weisler, (Tex. 
Civ. A.) 212 SW 280; San _ Antonio 
v. Ashton, (Tex. Civ. A.) 135 SW 757 


(falling over tent stake); Richmond 
v. McCormack, 120 Va. 552, 91 SH 
767 (stumbling over projecting tree 
root in nighttime); Gregg v. Morgan- 
town, 77 W. Va. 171, 87 SE 77 (driv- 
ing into hole in roadway); Muirhead 
v. Bruns, 188 Wis. 1; 205 NW 549 
(falling over dead end of cable- sud- 
denly drawn taut); Moyer v. Osh- 
kosh, 151 Wis. 586, 139 NW 378 (rid- 
ing bicycle into open and unguarded 
draw of bridge on dark night); Hild- 
man y. Phillips, 106 Wis. 611, 82 NW 
566 (falling into excavation in night- 
time); Tessier v. Ottawa, 41 Ont. L. 
205, 18 OntWN 234, 40 DomLR 12. 
(2) To show contributory negligence 
jin constructing improvements dam- 
aged by overflow from defective 
sewer. Garrett v. Winterich; 44 Ind. 
A. 322, 87 NE 161, 88 NE 308. (3) 
It could not be conclusively in- 
ferred, from the fact that plaintiff 
resided near by, that she had full 
knowledge of the extent and char- 
acter of street excavation into which 
she fell. Candland v. Mellen, 46 
Witahs eto 1S be Pad, | 

{c] Intoxication.—(1) Testimony 
of nine witnesses that plaintiff was 
drunk at the time is sufficient against 
his denial to support a finding of 
contributory negligence where the 
jury found that one using ordinary 
care could pass over the defective 
place without danger. McCracken y, 
Markesan, 76 Wis. 499, 45 NW 323. 
(2) Evidence held sufficient to show 
plaintiff not intoxicated. Schumm v. 


Anderson, (Tex. Civ. A.) 172 SW 
1121. 

40. Hubbard v. Mason City, 60 
Iowa 400, 14 NW 772. And see 
cases infra this note. 

[a] Evidence held sufficient: (1) 


To show freedom from contributory 
negligence in action for injuries from 
detective streets or sidewalks, Jaco- 
bus v. Brero, (Cal.) 212 P 617; Mar- 
tin y.. Shea, 182 ‘Cal. 130,°187 P 23; 
Schroeder v. Hartford, 104 Conn. 334, 
132 A 901 (falling on icy sidewalk); 
Gilstein v. Hartford, 100 Conn. 279, 
123 A 4385; Fanning v. Chicago, 194 
Tll. A. 574; Dracass v. Chicago, 193 
tll. A. 75; Hanson vy. Nolting, 182 Ill. 
A. 546; Wanzer v. Chicago, 178 Ill. 
A. 250; Nicholson v. Clinton, 1638 
Tll, A. 559; Murphy v. Chicago, 146 
Tll. A, 457; Normal v. Gresham, 49 
Ill. A. 196; Indianapolis v. Mitchell, 
27 Ind. A. 589, 61 NE 947; Daniels v. 
Iowa City, 188 Iowa 1012, 177 NW 
42; Hazard v. Council Bluffs, 87 Iowa 
51, 53 NW 1083; Bean v. Portland, 
109 Me. 467, 84 A 981 (driving over 
embankment in nighttime); Burke 
v. Lynn, 219 Mass. 302, 106 ‘NE 
995; O’Neil v. Chelsea, 208 Mass, 307, 
94 NE 279 (falling into trench dug 
under street car track); Wakefield 
v. Boston Coal Co., 197 Mass. 527, 83 
NE 1116 (falling into uncovered coal- 
hole); Hynes v. Brewer, 194 Mass. 
435, 80 NE 503, 9 LRANS 598 (fall- 
ing on icy crosswalk); Shipley v. 
Proctor, 177 Mass. 498, 59 NE 119; 
Snow v. Provincetown, 120 Mass. 580 
(falling over unguarded embank- 
ment);. Weare v. Fitchburg, 110 
Mass. 334-(falling over stone on dark 
night); Pearll v. Bay City, 174 Mich, 
643, 140 NW 9388; Higginbottom v. 
Burnsville, 113 Miss, 219, 74 S 133; 
Schafer v. New York, 154 N. Y. 466, 
48 NE 749 (driving over projecting 
manhole); Bartley v. New York, 102 
App. Div. 23, 92 NYS 82; Graham v. 
Poughkeepsie, 68 App. Div. 262, 74; 


NYS 97 (falling on icy sidewalk); | 
Nowell v. New York, 52 N. Y. Super. 
382; Hagan v. Buffalo, 105 Misc. 506, 
173 NYS 474 [aff 188 App. Div. 953, 
176 NYS 897 (aff 230 N. Y. 575 mem, 
430 NE 899 mem)]; Thompson v. 
Albany, 8 NYSt 518 (holding that the 
legal imputation of contributory neg- 
ligence from walking on an icy or 
dangerous sidewalk was met by proof 
that plaintiff wore new rubber shoes 
and walked very carefully); Knox- 
ville v. Lively, 141 Tenn. 22, 206 
SW 180 (street car conductor stand- 
ing on running board while collect- 
ing fares). (2) In an action by a 
blind man for injuries received in 
falling into an opening in a _ side- 
walk when a trapdoor was left open, 
where the evidence showed that plain- 
tiff passed the place and felt a pile 
of boxes on the sidewalk with his 
cane, and on returning changed his 
eane to the other hand to avoid run- 
ning into the boxes, it cannot be said 
that there was insufficient proof of 
due care, especially when the jury 
found in his favor. Fairfowl v. 
Price, 221 Ill. A. 447. 

{[b] Evidence held insufficient: (1) 
To show. freedom from contributory 
negligence in actions for injuries 
from defective streets or sidewalks. 
Nichols v. Manchester, (Conn.) 81 
A 337; Carrier Mills v. Pritchard, 199 
Ill, A. 25; Powers v. Hast St. Louis, 
161 Ill. A. 163; Schoeler v. Rock- 
ford, 160 Ill, A. 217; McCutcheon v. 
Chicago, 150 Ill. A. 232; Indianapolis 
v. Schoenig, 48 Ind. A. 76, 95 NE 
324 (stepping into gutter at night- 
time); Black v...Mishawaka, 30 Ind. 
A. 104, 65 NE 538 (collision of plain- 
tiff’s buggy with lumber piled in the 
street); Huntingburgh v. First, 15 
Ind. A. 552, 43 NE 17; Leonard v. Des 
Moines, 190 Iowa 1011, 181 NW 253 
(walking into excavation guarded by 
red lantern); Reynolds v. Centerville, 
151 Iowa 19, 129 NW 949; Buchholtz 
v. Radcliffe, 129 Iowa 27, 105 NW 
336; Chapman v. Boston, 252 Mass, 
404, 147 NE 840 (attempting to cross 
Street not open to travel); McGuin- 
ness v. Rodgers, 169 App. Div. 5, 154 
NYS 385 [aff 223 N, Y. 522 mem, 119 
NE 1056 mem] (injury from fall of 
curbstone while being lifted from flat 
car); Kaucher v, New York, 144 App. 
Div. 103, 128 NYS 881; McDonald v. 
Degnon-McLean Contracting Co., 124 
App. Div. 824, 109 NYS 519 (falling 
into open trench); Wrigley v. New 
York, 122 App. Div. 402, 106 NYS 
812 (falling into manhole); William 
P. Greiner Bldg. Corp. v. Cheektow- 
aga, 181 NYS 759. (2) To show that 
defect in sidewalk, caused by the 
root of a tree extending thereunder, 
was to some extent obscured by 
shadow so that plaintiff could not 
see Such defect. Brunswick v. Glo- 
gauer, 158 Ga, 792, 124 SE 787 [rev 
30 Ga. A. 727, 119 SH 420]. (3) To 
show freedom from contributory neg- 
ligence by plaintiff who was injured 
by the breaking of a glass panel 
while he was attempting to open a 
court room door, Schlegel v. New 
York, 90 Mise. 285, 152 NYS (975. 
(4) To show freedom from contribu- 
tory negligence in not properly 
guarding property against a sewer, 
which was solely for house drainage 
purposes, backing up on account of 
surplus flood waters and flooding cel- 
lars. William P. Greiner Bldg. Corp. 
v. Cheektowaga, 181 NYS 759. 


41. See supra § 2014, 

ba Crafts v. Boston, 109 Mass. 
Burg). 

43. Ga.—East Point y. Hendrix, 


27 Ga, A. 485, 108 SE 623. 


Notice of Claim. Circumstantial, as 
well as direct and positive, evidence may sufficiently 
show a proper. service of notice or presentation of 
the claim,*? or waiver thereof,** or excuse for fail- 
ure to serve,*® or that defendant was not misled by 


Ill.—Siegert v. Public 
208s Tl, cA. 561. 

Mass.—Janse v. Boston, 201 Mass. 
348, 87 NE 633. 

Mich.—Beattie v. Detroit, 137 Mich. 
319, 100 NW 574. 

Minn.—Peterson v. Cokato, 84 
Minn. 205, 87 NW 615. : 

Mont.—O’Flynn vy. Butte, 36 Mont. 
493, 93 P 6438. 

32 Nebr. 


Nebr.—Omaha v. 
375, 49 NW 445. 

N. H.—Hinds v. Hinsdale, 80 N. 
H. 346, 116 A 635. ‘ 

N. Y.—Karr v.. Alfred; 148. App: 
Div. 435, 132 NYS 1088. é 

N. C.—Cresler vy. Asheville, 134 N. 
GC. 311, 46 SE 738. (a) 


Serv. Co., . 


Ayer, 


[a] Evidence held sufficient: 
To show service of notice generally. 
East Point v. Hendrix, 27 Ga. A. 485, 
108 SE 623; Siegert v. Public Serv. 
Co., 208 Ill. A. 551; Janse v. Boston, 
201 Mass. 348, 87 NE 633; Peterson 
v. Cokato, 84 Minn. 205, 87 NW 615; 
O’Flynn v. Butte, 36 Mont. 493, 93 
P 643. (2) To sustain finding that 
statement of injuries sufficiently des- 
ignated the place of the accident. 
Hinds v. Hinsdale, 80 N. H. 346, 116 
A 635. (3) The fact that a witness 
stated that he copied a notice from 
the petition filed in the suit, and 
the fact that the petition was not 
filed until after the expiration of the 
prescribed time for serving notice, 
does not overcome his testimony that 
the notice had been served in time, 
since he evidently meant that he had 
copied the notice from a draft of the 
petition. Omaha v. Ayer, 32 Nebr. 
375, 49 NW 445. 

[b] Evidence held insufficient: (1) 
To show service of notice generally. 
Schoeler v. Rockford, 160 Ill. A. 217; 
Cresler v. Asheville, 134 N. C. 311, 
46 SE 738. (2) To show notice filed 
within time limited by statute. Karr 
v. Alfred, 148 App. Div. 435, 132 NYS 
1088. (3) To show that there was no 
occupant of the premises, a four- 
flat building, so as to make posting 
thereon a_ sufficient notice to the 
Owner, required as a condition to an 
action for injury from ice on the 
Sidewalk. Sullivan v. Wilson, 213 
Mass, 342, 100 NE 539. 

_Necessity of service or presenta- 
tion of notice see supra §§ 1956-1960. 

44. New Decatur v. Chappell, 2 
Ala. A. 564, 56 S 764; Ridgeway v. 
<3 ape 154. Mich. 68, 117 NW 


[a]. Evidence held insufficient.— 
New Decatur v. Chappell, 2 Ala. A. 
564, 56 S 764; Ridgeway vy. Escanaba, 
154 Mich. 68, 117 NW 550. 

Waiver of notice or presentation 
see supra § 1980. 

45. May v. Boston, 150 Mass. 517, 
23 NE 220; Randolph v. Springfield, 
(Mo, A.) 275 SW 567; Gold v. Kings- 


| ton, 210 App. Div. 523, 206 NYS 735. 


[a] Physical or mental incapac- 
ity.—(1) Evidence held to show that 
plaintiff's failure to file proper notice 
of claim for personal injuries against 
city within thirty days ‘was. not 
caused by his mental incapacity re- 
sulting from injury. Gold vy, King- 
ston, 210 App. Div. 528, 206 NYS 735. 
(2) Evidence held not to show that 
injured person had such incapacity, 
physical or mental, as to make it 
reasonably impossible for her to 
serve notice of injury on the munici- 
pality, or procure it to be served, 
within the time required by statute. 


Randolph vy. Springfiel 
275 SW 567. ieee 
Excuses for want of, or delay in, 


re notice see supra §§ 1977—. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


e 
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§§ 2039-2043] 


an ambiguity in the written notice.t® It is not neces- 
sary for -plaintiff to introduce the claim itself in 


evidence.** 
Indorsement and signature. 


value.®® 


facts therein stated.®! 
[§ 2040] 8. Trial in General. 


46. Veno v. Waltham, 158 Mass. 
279, 33 NE 398. 

47. Hugo v. Nance, 39 Okl. 640, 
135 P 3846. 

48. Murray v. Butte, 51 Mont. 


258, 151 P 1051. 


49. Murray v. Butte, supra. 

50. Murray v. Butte, supra. 

51. Coghlan v. White, 236 Mass. 
165, 128 NE 33 (“prima facie evi- 
dence” meaning evidence which, 
standing alone or not explained, 


aintains the proposition and _ war- 
ants the conclusion which it 1s in- 
troduced to support, but not being 
nclusive). 

52. See Trial [38 Cyc 1238]. , 
53. Grundy vy. Janesville, 84 Wis. 
4, 54 NW 1085. 

hae Illustration.— Where a gas 

company and municipality are joint 
defendants, the order in which they 
shall present their respective de- 
fenses, including the order of jury 
challenge and cross-examination, is 
in the discretion of the trial judge. 
Grundy v. Janesville, 84 Wis. 574, 


ty a Trial [28 Cyc 1268]. 


erally see [ 
as Seward vy. Wilmington, 16 Del. 


, 42 A 451. ; 
a Tllustration.—Unless it ap- 
pears that the condition of the locus 
has not been materially changed since 
the accident, an order allowing the 
jury to view the premises should not 
be granted. sph Ae vy. Wilmington, 

. 189, 42 5 
Satie see Trial [28 Cyc 1313]. 
55. District of Columbia Vv. Die- 
trich, 23 App. (D. C.) 577; Cochran v. 
Springfield, 139 Mo. A. 673, 124 SW 
5 


3 

otion to strike out evidence. 
pie Pot error for the trial court, 
in an action against a municipality, 
to overrule a motion by defendant ne 
strike out the testimony of one oO 
plaintiff's witnesses to the effect ae 
he had seen other persons stumble 
and fall in the same place iene 
plaintiff was hurt, upon the grout 
that it was not shown that the 
stumbling had occurred previous so 
the accident, where defendant faile 
to make such objection while the 
witness was on the stand, or to 
cross-examine him on the subject, 
put made the motion after the AD 
ness had been discharged from Bes 
tendance on the triai. District o 
Columbia v. Dietrich, 23 App. (D. C.) 


517. 
Ee lontion party who allows testi- 


t , 

Mani. cantor complain of ene, CONF 
fusal to withdraw : 
Springfield, 139 Mo. A. 673, 124 SW 


53 (holding that, where evidence of |}. 


i to the city clerk of a defect 
Foca et reek was admitted without ob- 


The giving of notice 
to the city council as required by statute may be 
established by the indorsement of the city clerk 
thereon,*® although neither indorsement nor signa- 
ture by the clerk is essential to prove such fact 
But a notice bearing an indorsement of filing which 
fails to show who made it or where and under 
what circumstances it was made has no probative 
The return of service by an officer on a 
notice to property owners of injuries from snow 
or ice on a sidewalk is prima facie evidence of the 


The general rules 
of procedure in the trial of civil actions’ govern 
tort actions against municipal corporations in re- 
spect of the order of trial of separate defenses,°* 
view by jury of the place of accident,°* reception 
of evidence,*® dismissal on opening statement of 
counsel,°® and other matters of procedure.** 
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[§ 2041] 9. Questions for Court and for Jury— 
a. General Rules—(1) Questions of Law and Fact in 


General. As in other civil actions®® questions of law 


t.49 


ages, °° 


jection, and the clerk was called as 
a witness to deny that he received 
notice, an instruction that, as the 
city clerk had nothing to do with the 
repair of the street, notice to him 
was not notice to the city was prop- 
erly refused, as in effect withdrawing 
the objectionable evidence from the 
consideration of the jury). . 

Generally see Trial [28 Cyc 1326]. 

56. Jordan v. New York, 44 App. 
Div. 149, 60 NYS 696 [aff 165 N.:Y. 
657 mem, 59 NE 1124 mem]. 

[a] MIllustration.—Where the facts 
stated by plaintiff’s counsel in his 
opening, if taken to be true, and 
every fair inference be drawn there- 
from which might reasonably be 
drawn, fail to state a cause of action, 
on which the jury could have fairly 
found a verdict in his favor, the 
complaint should be dismissed on mo- 
tion. Jordan v. New York, 44 App. 
Div, 149, 60 NYS 696 [aff 165 N. Y. 
657 mem, 59 NE 1124 mem]. 

Generally see Trial [28 Cyc 1476]. 

57. Ouimette v. Chicago, 242 Ill. 
501, 90 NE 300; Brown v. Toronto, 
21 Ont. L. 230 [allowing app 15 Ont 
WR 544]. 

[a] Failure to give proper notice 
of claim may be availed of in Illinois 
by the direction of a verdict for de- 
fendant, although the statute de- 
clares that on such failure the suit 
shall be dismissed. Ouimette y. Chi- 
cago, 242 Ill. 501, 90 NE 300. 

[b] A jury may not use a magni- 
fying glass to examine a rotted piece 
of wood taken from the sidewalk. 
Elgin v. Nofs, 200 Ill. 252, 65 NE 679 
[rev 103 Ill. A. 11]. 

{c] Trial by court.—Under On- 
tario Judicature Act, an action to 
recover for injuries sustained through 
nonrepair of a street or sidewalk is 
to be tried by a judge without a 


jury. Brown v. Toronto, 21 Ont. L. 
230, 232 [allowing app 15 OntWR 
544] (holding that a claim that 


“plaintiff tripped by reason of a hole 
in the boulevard caused by the negli- 
gence of the defendants taking up 
the old sidewalk and not filling in” 
came within the statute). 

58. See Trial [38 Cye 1511]. 

59. Shippy v. Au Sable, 65 Mich. 
494, 32 NW 741; Bonine v. Richmond, 
75 Mo. 4387; Barree v. Cape Girar- 
deau, 132 Mo. A. 182, 112 SW 724; 
Leslie v. Keene, 78 N. H. 607, 101 A 
661; Easton v. Neff, 102 Pa. 474, 48 
AmR 2138. 

60. Arthur v. Cohoes, 56 Hun 36, 
9 NYS 160 [aff 1384 N. Y. 589 mem, 
31 NE 628 mem]; Cresler v. Asheville, 
134 N. C. 311, 46 SH 738; Toledo v. 
ewig Oh, Cire Cends83,_ 9 20h. Cini 
Dee. 451. 

ta] Dllustration.—It is a question 
for the jury whether a property 
owner should have remained on the 


are for the determination of the court,®® while the 
issues of fact are to be determined by the jury.®° 
Thus the nature and extent of the eity charter duty 
as to streets,°* and whether, under the facts shown, 
plaintiff was committing an unlawful act at the 
time he was injured,*? are questions for the court. 
But whether or not the particular act or omission 
which caused the injury was authorized by the mu- 
nicipality,** whether plaintiff was a person in respect 
of whom the particular act or omission complained 
of was a breach of defendant’s duty,®* and whether 
a street temporarily occupied by an'abutting owner 
while making improvements on his land has been so 
closed by the city as to notify the publie and ex- 
empt the city from liability,®° are generally ques- 
tions for the jury, as is also the question of dam- 
Where plaintiff shows that he is entitled 
to some damages, although they may be only nomi- 
nal, failure to prove a measure of damages will not 


land when his health was being seri- 
ously impaired by backwater from 
defectively constructed drains, To- 
ledo v. Lewis, 17 Oh. Cir. Ct. 588, 9 
Oh. Cir, Deé. 451. 

aoe Bonine vy. Richmond, 75 Mo. 

62. Barree vy. Cape Girardeau, 132 
Mo. A. 182, 112 SW 724. 

‘Tt was the province of the court, 
not of the jury, to pass upon the 
legal effect of the evidence.” Barree 
v. Cape Girardeau, supra. 

63. Wolford v. Grinnell, 179 Iowa 
689, 161 NW 686; Thayer v. Boston, 
19 Pick. (Mass.) 511, 31 AmD 157 = 
Wilson v. Troy, 185 N. Y. 96, 32 NE 
44) Str Ams Ra (S10 LSa by Asma ado 
(whether workmen were at the time 
servants of the city); Bohan v. 
mes Borough, 154 Pa, 404, 26 A 


64. Ind.—Valparaiso 
176 Ind. 636, 96 NE 765. 

Mass.—Livingstone y, Taunton, 155. 
Mass. 363, 28 NE 635. 
ara H.—Hardy v. Keene, 52 N. H. 

N. Y.—Coolidge _v. New York, 99 
App. Div. 175, 90 NYS 1078 [aff 185 
N. Y. 529 mem, 77 NE 1192 mem]. 

S. C.—Irvine v. Greenwood, 89 S. 
C. 511, 72 SE 228, 36 LRANS 363. 

Wis.—Strong vy. Stevens Point, 62 
Wis. 255, 22 NW 425. 

[a] Travelers. — The question 
whether the person injured was, at 
the time, a traveler on the highway 
so as to be entitled to relief under 
the statute, is a question for the 
jury, if there is any evidence which 
would sustain a finding that the use 
being made of the highway was a 
proper one, Valparaiso vy. Chester, 
176 Ind. 636, 96 NE 765; Hunt v. 
Salem, 121 Mass. 294; Babson v. 
Rockport, 101 Mass. 93; Cummings yv. 
Center Harbor, 57 N. H. 17; Hardy v. 
Keene, 52°N. H. 370; Strong vy. Ste- 
vens Point, 62 Wis. 255, 22 NW 425. 

{b] Children playing in street.— 
The court cannot say, as a matter of 
law, that the playing of children in 
the street is an illegitimate use 
thereof, which the city is not re- 
quired to anticipate in maintaining 
the street in a safe condition, the 
question being ordinarily for the 
jury. Irvine v. Greenwood, 89 S. @ 
511, 72 SE 228, 36 LRANS 363 (hold- 
ing that it was a question for the 
jury whether a boy seventeen years: 
old is so old as to exclude him from 
the benefit of the rule requiring cities 
to keep streets safe for children 
playing therein). 

65. Stephens v. Macon, 83 Mo. 345. 

66. Litchfield v. Whitenack, 78 Ill. 
A. 364; Pettermann v. Burlington, 
170 Iowa 555, 153 NW 154; Mayrant 
v. Columbia, 82 S. C. 273, 64 SH 416. 

[a] In an action for flooding a 


v. Chester, 
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justify a peremptory instruction.” the ' 
limits the recovery to a certain sum, plaintiff suing 
to recover more than that sum should be nonsuited.°* 

[§ 2042] (2) As Determined by the Evidence. 
Where there is evidence from which the jury might 
be justified in finding the existence of the fact in 
issue, the issue should be submitted to it for de- 
termination under proper instructions from the 
court,®® as where there is evidence tending to show 
the fact in issue but it is conflicting,’° or is such 


lot by raising the grade of streets 
and by insufficient drains, the extent 
of damage, being a matter of judg- 
ment dependent upon knowledge of 
the property and _ the surrounding 
conditions, is peculiarly within the 
province of the jury. Mayrant v. 
Columbia, 82 S. C. 2738, 64 SE 416. 

67. Tomasek v. Edwardsville, 183 
Tll. A, 493. 

- 68. Platt v. Newberg, 104 Or. 148, 
205 P 296. 

69. SREY Ne Wh Bessemer, 7 
Ala. A. 483, 60 S 954. 

Ga.—Jones v. Atlanta, 142 Ga. 151, 
82 SE 540; Jackson v. Buena Vista, 
88 Ga. 466, 14 SE 867; Frank v. At- 
lanta, 72 Ga. 428; Dance v. Rome, 23 
Ga. A. 584, 99 SE 61. 

Tll.—Chicago v. Loebel, 228 Ill. 52, 
81 NE 796 [aff 130 Ill. A, 487]; Nor- 
mal v. Bright, 228 Ill. 99, 79 
[aff 125 Ill, A. 478]; Wilmette v. 
Brachle, 209 Ill. 621, 71 NE 41 [aff 
110 Ill: A. 356]; Pritchard v. Carrier 
Mills, 210 Ill. A. 586; Powers v. Chi- 


cago, 180 Ill. A. 355; Hardin v. 
Moline, 179 Ill. A. 101. 2 
Iowa.—Pettermann v. Burlington, 


170 Iowa 555, 153 Ne 154. eee 
Kan,—Harvey Vv. onner ; 
102 Kan. 9, 169 P. 563, LRA1918C 231. 
Ky.—Denker v. Lowe, 192 Ky. 660, 
234 SW 294; Covington v. Exter- 
kamp, 158 Ky. 599, 165 SW 967. 

Md.—Salisbury v. Camden Sewer 
Co., 141 Md. 254, 118 A 662. 

Mass.—Murray v. Boston, 219 Mass. 
501, 107 NE 416; Holland v. Boston, 
213 Mass. 560, 100 NE 1009. fs 

Mich.—Bowen v. Detroit, 150 Mich. 
546, 114 NW. 344; Butts v. Eaton 
Rapids, 116 Mich. 539, 74 NW 872. 

Mo.—Mehan v. St. Louis, 217 Mo. 
35, 116 SW 514; Johnston v. Kansas 
City, 211 Mo. A. 262, 243 SW 265; 
Thompson v. Slater, 197 Mo. A. 247, 
193 SW 971; Darrell v. St. Joseph, 
109 Mo. A. 168, 82 SW 1130. 

N. Y.—Schumacher vy. New York, 
166 N. Y¥. 103, 59 NE 773; Macauley 
vy. New York, 67 N. Y. 602; Forbes v. 
Jamestown, 212 App. Div. 332, 209 
NYS 99; Coolidge v. New. York, 99 
App. Div. 175, 90 NYS 1078 [aff 185 
N. Y. 529 mem, 77 NE 1192 mem]. 

Oki.—Guthrie v. Thistle, 5 Okl. 
5 49 P 1003. 
aT oa Mitchell v. New Castle, 275 
Pa. 426, 119 A 485; Lynch v. Winton 
Borough, 54 Pa. Super. 93; Malpass 
vy. Philadelphia, 52 Pa. Super. 250; 
Ford v. Philadelphia, 45 Pa. Super. 
404; Olin v. Bradford, 24 Pa. Super. 
7; Canfield v. Hast Stroudsburg Bor- 


ough, 19 Pa. Super. 649; Graham v. 


Philadelphia, 19 Pa. Super. 292; Kane 
y. Philadelphia, 7 Pa.Super. 109; 
Rockwell v. Eldred, 7 Pa. Super. 95. 


Wash.—Benson vy. Hamilton, 34 
Wash. 201, 75 P 805. 

[a] Mob violence.—Harvey v. 
Bonner Springs, 102 Kan. 9, 169 P 


563, LRAI918C 231 (death); Tandy 
v. Hopkinsville, 160 Ky. 220, 169 SW 


708, AnnCasi1916A 322 (injury to 
roperty). 
- Tp] ay oust there may be no 


direct evidence that the premises 
were set on fire by a mob, and plain- 
tiff seeks to maintain his action solely 
by force of circumstantial evidence, 
yet inasmuch as the tendency of the 
facts proved to raise the presump- 
tion that the. fire was the act of the 
rioters depends entirely upon natural 
presumptions to be derived from the 
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circumstances of the case, by the ap- 
plication of the common experience 
of mankind, based upon the natural 
capability of such facts to generate 
conviction in the mind, it is proper 
that the case should be submitted to 
‘the jury.. Ross v. New York, 27 N. 


Y. Super. 49. 
[c] Operation of incinerating 
Rankin, 72 Pa. 


plant.—Siwak  v. 
Super. 218; Sceranko v. Rankin, 72 
Pa. Super. 221. ; 

[a] Flooding private premises.— 
Cairns v. Chester City, 34 Pa. Super. 
5 


13 

[e] Destruction of private prop- 
erty.—In an action against a city to 
recover for the destruction of plain- 
tiff’s building, on the ground that it 
was a nuisance subject to abate- 
ment, it was in evidence that the 
building was an old frame _ struc- 
ture. It was held that plaintiff’s 
contentions that the city had not 
established the fire limits, afd that 
her building had stood for seventeen 
years without complaint, and that 
there were others of like character 
within the same boundary, and that, 
even if it were within such limits, 
she was entitled to five days’ notice 
before its condemnation, were ques- 
tions for the jury. Frank vy, At- 
lanta, 72 Ga. 428. 

70. . S.—Lakeland v. Beck, 285 
Fed. 375. 

Del.—Colbourn v. Wilmington, 20 
Del. 443, 56 A 605. 

Mich.—Styles we 131 
Mich. 4438, 91 NW 622. 

N. C.—Alexander v. Statesville, 165 
N.C. 527, 81 SH 763. 

Pa.—Behl v. Philadelphia, 206 Pa. 
329, 55 A 1029; O’Hey v. Common- 
wealth Title Ins., etc, Co., 27 Pa. 
Super. 137; Shaughnessy v. Pittsburg, 
20 Pa. Super. 609. 

Wash.—Gallamore 
Wash. 379, 75 P 978 

[a] Where the evidence is con- 
flicting, the jury should reconcile it, 
if it can; but, if it cannot do so, it 
should give credence to so much of 
it as in its opinion is entitled to be- 
lief. Colbourn vy. Wilmington, 20 
Del. 443, 56 A 605. 

[b] Testimony of plaintiff and 
other witnesses that she fell into an 
existing hole in the sidewalk is suf- 
ficient to make a case for the jury 
even if it is contradicted. Gallamore 
v. Olympia, 34 Wash. 3879, 75 P 


978. 
Damages.— Where the evidence 


Decatur, 


v. Olympia, 34 


[e] 
as to the extent of plaintiff’s injury 
is conflicting, it is proper to leave 
the question to the jury, although 
the physician who called to see her 
has. testified that her injury was 
trivial. Styles-v. Decatur, 91 Mich. 
443, 91 NW 622. 

71. Ala.—Montgomery v. Supple, 
16 Ala. A. 565, 80 S 1389. 

D. C.—District 
Gray, 6 App. 314. 
Aiba ree v. Hoffman, 74 Il. 


of . Columbia vy. 


. 508, 
Ind.—Indianapolis y. Schoenig, 48 
Ind. A. 76, 95 NE 324. 
Iowa.—Rothrock v. Cedar Rapids, 
128 Iowa 252, 103 NW 475. 
N. C.—Alexander v. Statesville, 
165 N. C. 527, 81 SE 763. 
Pa.—Kauffman v. Harrisburg, 
Pa, 26, 563 A521, 
Wis.—Maanum =v. 
Wis. 272, 80 NW 591. 
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that reasonable minds might come to different con- 
clusions therefrom;"! and in such ease it is error 
for the court to declare the issue established as 
a matter of law.” : 
evidence on an issue of fact, or if there is evidence 
but it is legally insufficient to justify the jury in 
finding the existence or nonexistence of such fact," 
or if the evidence is such that but one inference 
can be reasonably drawn therefrom,’* the question 
is one of law for the court and should be disposed 


Where, however, there is no 


a] Where plaintiff makes out a 
prima facie case of negligence on 
the part of defendant and the de- 
fense is that the rainfall which 
caused the overflow of a sewer was 
an extraordinary one, the case is one 
for the jury. District of Columbia 
Nz ear tate 2? (Ds C.) 314. 

Fs a.—Sutton v. Bessemer, 
Ala. A. 483, 60 S 954, se 

D. C.—District of 
was 6 App. 314. 

a.—Dance v. Rome, 2 A, 
STEAL EE 3 Ga. A. 584, 


Ill.— Hardin v. Moline, 179 Ill. A. 


101 
Ky.—Yates y. Covington, 119 K 
wee 83 ais oie 26 KyL 1154. a 
ass.—Holland v. Boston, 
Mass. 560, 100 NE 1009. = ac 
N. Y.—Ross v. New York, 27 N.Y. 
Super. 49; Wells vy. Sibley, 9 NYS 
re iponeuie held erroneous). 
a.—Shaw v. Philadelphi 
481, 28 A 354. Pg ae a 
a Where there is in a given 
case a prima facie sufficiency of 
testimony on the part of plaintiff 
but a preponderance of testimony in 
favor of defendant, the trial court is 
not justified in peremptorily instruct- 
Dintiiee eae te oe defendant. 
columbia v. 
(DSC) 304; Fa 


Columbia  v. 


iP age AD fa BRH 
Neh Meee ek 209 te 
595, 177 NW 259, ; f 


Mo.—Megson v. Griswold, 256 Sw 
496; Peltier v. St. Louis,’ 

686, 141 SW 608. Mere 
- Y.—Van Hovenburge vy. N 
York, 83 Misc. 369, 144 NYS sss. 
Kaveny. v. Troy, 138 NYS 213. : 

a.—Martin vy. Willia 
Pa. 590, 57 A 1063. ee se 

ex.—San Antonio y. Potter, 3 
Tex. Civ. A 263, 71 SW 764; Tresae 

S 4 0. RVs ightowe : 
Cly., A. 41, 83 SW BA eee 

ash.—Tagge v. Rosl 
258, 98 P 668. Nae a 

Wis.—Maanum§ y. 104 
SNe ES 80 NW 591. 

a Rule applied.—Plaintiff is 
entitled to go to the jury bane the 
question whether the public had ac- 
quired a right of way over a narrow 
strip of land, where he failed to 
show that there was a public use 
continued uninterruptedly for the 
length of time required by the stat- 
ute, which was adverse and under a 
claim of right, and not merely a use 
Pantie here iae or permitted 
Randall vy, Lowell, 15 s 30 
ene 6 Mass. 255, 30 

74 U. S.—District 


Madison, 


of Columbia vy, 


Moulton, 182 U. S. 576, 21 
GS ed. 1237 [rev 15 Oe. eu 


Ala.—Lord v. Mobil 

Bias e, 113 Ala. 360, 

Ill.—Brown v. Chicago, 135 

126; Belleville v. Hoffman, 74 Hit, a 

oO a ; 
Miss.—Meridian y. Pet 

Miss. a 95 8 625. ie vie 
N. C.—Capital  Printin C 

Raleigh, 126 N. C. 516, 36 SE 33. 
Va.—Richmond v. Rose, 127 Va 

772, 102 SW 561, 105 Sh 554. : 
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of without the intervention of a jury,” as by dis- 
missal of nonsuit,’® or by directing a verdict.77 
Issues not made by the pleadings and proof should 
not be submitted to the jury under any state of 


the evidence.7® 


[§ 2043] b. Particular Issues—(1) Location of 
Accident. Except where the evidence is legally in- 
sufficient or is undisputed and free from doubt,’® the 
place where the accident occurred is ordinarily a 
question for the jury,8° as whether or not it was 
on a public street,’ or whether the place was one 
of which the city had assumed control for street 


75. Lord v. Mobile, 113 Ala. 360, 
21 S 366; Peltier v. St. Louis, 237 Mo. 
686, 141 SW 608. 

76. Barber v. Rome, 20 Ga. A. 414, 
93 SE 26; Coolidge v. New York, 99 
App. Div. 175, 90 NYS 1078 [aff 185 
N. Y. 529 mem, 77 NE 1192 mem]; 
Holland v. New York, 16 Daly 124, 
9 NYS 499 [aff 129 N. Y. 674 mem, 
30 NE 66 mem]; Kaveny v. Troy, 13 
NYS 213; Preston vy. Philadelphia, 
249 Pa. 266, 94 A 1059; Martin v. 
Williamsport, 208 Pa. 590, 57 A 1063; 
Rushton y. Allegheny, 192 Pa. 574, 
44 A 249; Neil v. Monongahela City, 
54 Pa. Super. 324; Maanum vy. Madi- 
son, 104 Wis. 272, 80 NW 591. 

77. U. S.—Lakeland v. Beck, 285 
Fed. 375. 


D. C.—Scott v. District of Colum- 
bia, 27 App. 413; Swart v. District 
of Columbia, 17 App. 407. 

Ill.—Brown v. Chicago, 135 Ill. A. 


126. 
Ind.—Indianapolis v. Baker, 72 
Dud. A. 3235125 NE 52: 
Iowa.—Tobin y. Waterloo, 131 
Iowa 75, 107 NW 1081. 
Mass.—Newborg v. Boston, 191 
Mass. 70, 77 NE 486. 
Mich.—Steele vy. Ionia, 209 Mich. 


595, 177 NW 259. 
Minn.—Pottner y. Minneapolis, 41 
Minn. 73, 42 NW 784. 


Peterson, 132 


Miss. 7, 95 S 625. 
= N. H.—tLeslie -v. Keene, 78 N. H. 
607, 101 A 661. 

Wis. —Lindquist v. Bradley, 161 
Wis. 175, 152 NW 827; Gagan v. 
Janesville, 106 Wis. 662, 82 NW 558. 

[a] Where the facts proved, the 
probabilities, and all reasonable in- 
ferences are overwhelmingly against 
plaintiff’s case, the trial court should, 
on motion, direct a verdict for de- 


fendant. Maanum vy. Madison, 104 
Wis. 272, 80 NW 59f. 

78. Lush vy. Parkersburg, 127 
Iowa 701, 104 NW 3386; Hargreaves 


v. Yonkers, 47 App. Div, 642, 61 NYS 


1003. 

79. Ashland vy. Cummings, 194 
Ky. 645, 240 SW 638; Randall v. 
Lowell, 156 Mass. 255, 30 NE 1020; 


Jackson vy. Sedalia, 193 Mo. A, 597, 
187 SW 127; Birch v. New York, 190 
Ne Y¥. 39.7, 83 NH 51, 18, URANS 595. 

[a] Undisputed evidence.—In an 
action for personal injuries received 
from a fall over stakes set in a 
sidewalk, where evidence on both 
sides agrees upon facts which show 
that the public had been invited to 
use the strip as a sidewalk, the 
question of invitation to the pub- 
lic is no longer a contested issue. 
Jackson v. Sedalia, 193 Mo. A, 597, 
187 SW 127. 

80. Iowa.—Stevens v. Chariton, 
184 Iowa 59, 168 NW 310. 

Ky.—De Garmo y. Vogt, 151 Ky. 
847, 152 SW 969. 

Mich.—Alexander v. Big Rapids, 70 
Mich. 224, 38 NW 227. 

Mo.—Shuft v. Kansas City, (A.) 

282 SW 128; Roberts v. St. Joseph, 
(A.) 185 SW 1197. 

N. Y.—Allison v. Middletown, 101 
N. Y. 667 mem, 5 NE 334. 

Pa.—Toglatti v. Carrick Borough, 
61 Pa. Super. 244. 

Utah.—Candland v. Mellen, 46 Utah 
6/9, 1517 P 341. 
_ gl. Md,—Baltimore y. State, 146 
Md. 440, 126 A 130. 


ee 
bo 


purposes, so as to impose upon it the duty of keep- 
ing it in repair.82 Whether the city had established 
a sidewalk at the point where the accident occurred 
is a question for the jury 


[§ 2044] (2) Negligence ae Defendant in General. 


Mass.—Sullivan v. Worcester, 232 
Mass, 111, 121 NE 788. 
Mo.—Hanke y. St. Louis, 272 SW 


933; Schlinski v,. oe Joseph, 170 Mo. 
A. 380, 156 SW 82 

N. Y¥.—Schafer + New York, 154 
N. Y. 466, 48 NE 749; Corbett v. 
Troy, 53 Hun 228, 6 NYS 881. 

N. C.—Whittord v. Newbern, i111 
NE CH2t22 6 SE ese i 

Pa.—O’Hey vy. Commonwealth Title 


Ins,, sete... Co, 2%) Pay Supers? 13873 
eT asic v. Hoffman, 8 Del. Co. 


Tenn.—Doyle v. Chattanooga, 128 
ae 433, 161 SW 997, AnnCas1915C 


Va.—Virginia Beach y. Ogle, 120 
Va. 611, 91 SE 747. 
Wash.——Spencer vy. Arlington, 49 


Wash, 121, 94 P 904. 

W. Va.— Waddell v. Wa ioeron: 98 
W, Va. 547, 127 SE 39 

[a] Whether street ee been with- 
drawn from public use is a ques- 
tion for the jury. Schlinski v. St. 
Joseph, 170 Mo. A. 380, 156 SW 823. 

82. U. S.—Manchester v. Ericsson, 
105 U. S. 347, 26 L. ed. 1099. 

Towa.—Dunn y, Oelwein, 140 Iowa 
423, 118 NW 764. 

Me.—Gilpatrick v. Biddeford, 51 
Me. 182. 

Mo.—Johnson vy. St. Joseph, 96 Mo. 
A. eee 71 SW 106. 

C.—Gilbreath v. Greensboro, 153 
N. NG 396, 69 SE 268. 
Oh. —Dayton v. Rhotehamel, 90 Oh. 
St. 175, 106 NE 967 

Pa.—Kniss Vv. Duquesne, 255 Pa. 
417, 100 A 182, 

Tenn.—Doyle v. Chattanooga, 128 
pe 433, 161 SW 997, AnnCas1915C 
Tex.—Still v. Houston, 27 Tex. Civ. 
A, 447, 66 SW 176; White v. San 
Antonio, (Civ. A.) 25 SW 1181. 

Va.—Virginia Beach v. Ogle, 120 
Va. 611, 91 SE 747. 

83. Princeton v. Gutheridge, 66 
Ind. A. 602, 118 NE 584; Cannady v. 
Durham, 137 N. C. 72, 49 SH 50; 
Campbell v. St. John, 33 N..B. 131. 
84. Finch y. Ottawa, 190 Fed. 299, 
111 CCA 199; Krause v. Wilton, 40 
N. D. 11, 168 NW 172; Brink v. Troy 
Borough, 53 Pa. Super. 607; Abrams 
v. Seattle, 60 Wash. 356, 111 P 168, 
140 AmSR 916. 

[a] Injury from electricity.— 
Where, in an action against a city 
for death caused by an electric shock 
while decedent was turning on an 
electric light in his house, there was 
evidence that the ground device, the 
purpose of which was to prevent too 
large a current from being carried 
into the house, did not properly per- 
form its functions, and that defend- 
ant’s employees were not informed 
of the condition of the wires until 
several hours after the accident, it 
was a question for the jury whether 
defendant was negligent in maintain- 
ing its appliances in a safe condi- 
tion. Abrams y. Seattle, 60 Wash. 
356, 111 P 168, 140 AmSR 916. 

5. U. $.— Grand Forks v. Allman, 
153 Fed. 532, 883 CCA 554; Watertown 
v. Greaves, 112 Fed. 183, 50 CCA 172; 
56 LRA 865; Philbrick v. Niles, 25 
Fed. 265. 
Ala.—Birmingham v. Carle, 
Ala, 539, 68 S 22, LRAI915F 
Birmingham Vv. Poole, 169 Ala, 
52 S 937; Lord v. Mobile, 113 


Where the evidence as to defendant’s negligence is 
conflicting, or the facts are such that different in- 
ferences might reasonably be drawn therefrom, the 
jury are the proper judges to decide whether de- 
fendant was wanting 
with the danger and therefore guilty of ¢ulpable 
negligence,** as in respect of streets or sidewalks,°° 


in ordinary care commensurate 


360, 31 S 366; Montgomery yv. Wright, 
72 Ala. 411, 47 AmR 422. 


Ark.—Bolen-Darnall Coal Co. v. 
Rogers, 99 Ark. 254, 1388 SW 465. 
Colo.—Denver v. Hatter, 68 Colo. 


194, 188 P 728; Denver v. Maurer, 
47 ‘Colo. 209, 106 P 875, 135 AmSR 
210; Thunborg Vv. Pueblo, 45 Colo. 
337, 101 P 399; Koch vy. Denver, 24 
Colo, A. 406, 138 P 1119. 

Conn.—Fiteh vy. Hartford, 92 Conn. 
365, 102 A 768. 

Del.—Colbourn v. Wilmington, 20 
Del. 448, 56 A 605. 

D. C-—District of Columbia v. 
Pierce, 44 App. 126; District of Co- 
lumbia v. Whipps, 17 App. 415; Dis- 
ee of Columbia v. Boswell, 6 App. 


Ga.—Dempsey v. Rome, 94 Ga. 420, 
20 SE 335; Central City Ice Works 
v. Macon, 92 Ga, 4138, 17 SE 660; 
Augusta v. Hafers, 59 Ga. 151; Bruns- 
wick v. Glogauer, 30 Ga. A. 727, 119 
SE 420 [rev on other grounds 158 
Ga. 792, 124 SE 787]. 


Ida.—Muir v. Pocatello, 36 Ida. 
532, 212 P 3465. 

Til. —Wheeler v. Le Roy, 296 Ill. 
579, 180 NE 330; Brennan v. Streator, 
256 Ill. 468, 100 NE 266; Swalm v., 
Joliet, 2109" Til Ay 2s" AGarewn Va 
Vienna, 203 Ill. A. 156; Hindle v. 


Joliet, 200 Tll. A. 159; Osborn v. Mt. 
Vernon, 197 Ill. A, 267; Casey v. Chi- 
cago R. Co., 184 Ill. A, 489; Stanley 
v. Chicago, 177 Ill. A. 245; Goldberg 
v. Chicago, 175 Ill. A. 600; Chicago v. 
Carlson, 138 Ill. A. 582; Rock Island 
Ve Wuarkiny 1360 Ticats Tos Ol etme 
Fuchs, 132 Ill. A, 407; Mt. Carmel v. 
Havill, 128 Ill. A. 331; Belleville v. 
Hoffman, 74 Ill. A. 5038; Chicago v. 
McCarthy, 61 Ill. A. 300; Champaign 
v. Jones, 32 Ill. A. 179 [aff 132 Til. 
804, 28 NE 1125]; Powers v. Chi- 
cago, 20 Ill. A, 178. 

Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7; Dondono v. In- 
dianapolis, 44 Ind. A. 366, 89 NH 421. 

Iowa.—Daniels v. Iowa Clive rho 
Iowa 811, 183 NW 415; Welsh v. Des 
Moines, 170 NW 369: Erickson v. 
Manson, 180 Iowa 378, 160 NW 276; 
Phipps v. Perry, 178 "Towa L738, 159 
NW 653; Hansen vy. Anamosa, 177 
Iowa 101, 158 NW 591; Asher v. 
Council Bluffs, 164 Iowa 661, 146 NW . 
457; Overton v. Waterloo, 164 Iowa 
3382, 145 NW 889; Fountain v. Des 
Moines, 164 Iowa 316, 145 NW 881; 
Finnane vy. Perry, 164 Iowa By iale 145 
NW 494; Beirness v. Missouri Val- 
ley, 162 "Iowa 720, 144 NW 628, 51 
LRANS 218; Knight v. Des Moines, 
155 Iowa 299, 135 NW 1089; Sizer v. 
Bstherville; 135 NW 6038; Roney v. 
Des Moines, 150 Iowa 447, 130 NW 
396; Hume v. Des Moines, 146 Iowa 
624, 125 NW 846, 29 LRANS 126, 
AnnCas1912B 904; Parker v. Bed- 
ford, 139 lowa 545, 117 NW 955; 
Crandall v. Dubuque, 136 Iowa 663, 
112 NW 555; Templin v. Boone, 127 
Iowa 91, 162 NW T89; Achey ain 
Marion, 126 Iowa 47, 101 NW 435; 
Howard y. Lamoni, 124 Iowa 348, 100 
NW 62; Fink v. Des Moines, 115 tlowa 
641, 89 NW 28; Ford v. Des Moines, 
106 Iowa 94, 75 NW 630; Ronn v. 
Des Moines, 78 Iowa 63, 42 NW 582; 
Kendall v. Albia, 73 Iowa 241, 34 NW 


833. 

Kan.—Dalke v. Inman, 122 Kan. 
728, 253 P 240; Weaver v. Cherry- 
vale! 102 Kan: 7-476," 170 P ~ 997; 
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and in similar circumstances the same rule applies | as 


Schaubel v. Manhattan, 102 Kan, 430, 
170 P 984; Klipp v. Hoyt, 99 Kan. 
14, 160 P 1000; Adams v. Iola Blec- 
tric R. Co., 95 Kan. 781, 149 P 700; 
Williams v. Parsons, 87 Kan. 649, 125 
P 60; Lawrence v. Littell, 9 Kan. 
A. 130, 58 PR *495. 

Aa reign Pow ee pee 
309, 265 SW 785; Lebanon v. Gr ; 
178 Ky. 749, 199 SW 1064, LRA1918B 
1016; Dayton v._ Lowndes, 174 Ky. 
707, 192 SW 820; Louisville v. Haugh, 
157 Ky., 643, 1638 SW 1161; Newport 
v. Lewis, 155 Ky. 832, 160 SW 507; 
Latonia v. Hall, 103 SW 354, 31 KyL 
721: Endicott v. Triple-State Natural 
Gas, etc. Co., 76 SW 516, 25 KyL 
862; Louisville v. Bailey, 74 SW 688, 
25 KyL 6; Midway vy. Lloyd, 74 SW 
195, 24 Kyl 2448; Fordsville_ v. 
Spencer, 65 SW 132, 23 Kyl 1260. 

Md.—Baltimore v. Terio, 147 Md. 
330, 128 A 353; Cordish V. Bloom, 
138 Md. 81, 113 A 578; Baltimore 
City v. State, 132 Md. 113, 103 A 426; 
Burke v. Baltimore, 127 Mad. 554, 96 
A 693; Thillman v. Baltimore, ah Ga 
Md. 131, 73 A 722; Magaha v. Hagers- 
town, 95 Md. 62, 51 A 832, 93 AmSR 
317. 

Mass.—Junkins v. 234 
Mass. 130, 125 NE 140; 
Worcester, 225 Lt eae 

: Thompson v. Boston, t 
BSte 98 NE 700: Wright v. Chelsea, 
207 Mass. 460, 93 NE 840; Stoliker 
v. Boston, 204 Mass, 522, 90 NE 927; 
Adams v. Stoneham, 193 Mass. 597, 
79 NE 881; Moynihan v. Holyoke, 193 
Mass. 26, 78 NE 742; Hyde v. Bos- 
ton, 186 Mass. 115, 71 NE 118; Stan- 
ford v. Hyde Park, -185 Mass. 203% 
70 NEY 61; ‘Hickey v. Waltham, 159 
Mass. 460, 34 NH 681; Fleming v. 
Springfield, 154 Mass. 520, 28 NB 910, 
26 AmSR 268; Hall v. Lowell, 10 

. 260. : ; 
eh eal vy. Flint, 195 Mich. 638, 
162 NW 270; Repperd v. Chapin, 190 
Mich. 19, 155 NW 706; Morrison Vv. 
Ironwood, 189 Mich, 117, 155 NW 
477: Seeger v. Hart, 160 Mich. 134, 
125’ NW 34; Bowen v. Detroit, 150 
Mich. 546, 114 NW 344; Wedderburn 
v. Detroit, 144 Mich. 684, 108 NW 
102: Finch v. Bangor, 133 Mich. 149, 
94 NW 738: Styles v. Decatur, 131 
Mich. 443, 91 NW 622; Navarre vV. 
Benton Harbor, 126 Mich. 618, 86 NW 
138. 

Minn.—Nichols v. Buhl, 189 NW 
407; Briglia v. St. Paul, 134 Minn. 
97, 158 NW 794, LRAI916F 1216; 
Genereau v. Duluth, 131 Minn. 92, 154 
NW 664; Ogren v. Minneapolis, 121 
Minn, 243, 141 NW 120; Hufman v. 
Crookston, 113 Minn. 232, 129 NW 
219: McDonald v. St. Paul, 82 Minn. 
308, 84 NW 1022, 83 AmSR 428; Grant 
v. Stillwater, 35 Minn, 242, 28 NW 


Bee McBeath, 80 


Stoneham, 


Miss.—Meridian v. 
Miss. 485, 32 S 53; Nesbitt v. Green- 
ville, 69 Miss. 22, 10 S 452, 30 AmSR 

521. 

Mo.—Hanke v. St. Louis, 272 SW 
933; Gerber v. Kansas City, 304 Mo. 
157, 263 SW 432; Mehan v. St. Louis, 
217 Mo. 35, 116 SW 514; Fischer v. 
St. Louis, 189 Mo. 567, 88 SW 82, 107 
AmSR 380; Biermann v. St. Louis, 
120 Mo. 457, 25 SW 369; Franke v. 
St. Louis, 110 Mo. 516, 19 SW 938; 
Kelly v. Cape Girardeau, (A.) 284 
SW 521; Dodge v. Kirkwood, (A.) 
260 SW 1012; Farthmann vy. Mc- 
Mahon, (A.) 258 SW 61; Johnston v. 
Kansas City, 211 Mo. A. 262, 243 
SW 265; Costello v. Kansas City, 
209 Mo. A. 155, 282 SW 165; Wil- 
kerson v. Sedalia, (A.) 205 SW 877; 
Ryall v.~ Maplewood, (A.) 201 SW 
633; Morrill v. Kansas City, (A.) 179 
SW 759; Vandevere v. Kansas City, 
187 Mo, A. 297, 173 SW 696; Willis 
v. St."Joseph, 184 Mo. A, 428, 171 
SW 27; Bethel v. St. Joseph, 184 Mo. 
A. 388, 171 SW 42; Burton v. Kansas 
City, 181 Mo. A. 427, 168 SW 889; 
Price v. Maryville, 174 Mo. A, 698, 


For Jater cases, developments and changes in the law see cumulative Annotations, 


I 
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to 


161 SW 295; Nelson v. Kansas City, 
170) Mo. AS45542), 15 Ue SIWi 94 wAliex= 
ander v. St. Joseph, 170 Mo. A, 376, 
156 SW 729; Ballew v. St, Joseph, 
163 Mo. A. 297, 146 SW 454; Gibbs 
v. Monett, 163 Mo. A. 105, 145 SW 
841; Diel v. Ferguson, 158 Mo. A. 
286, 1388 SW 545; Gallagher v. Tip- 
ton, 183 Mo. A. 557, 118 SW 674. 

Mont.—Sweeney vy. Butte, 15 Mont, 
274,.39 P 286. 

Nebr.—McMasters v. Lincoln, 101 
Nebr. 278, 163 NW 319; Walters v. 
Exeter, 87 Nebr. 125, 126 NW 868; 
Omaha v. Houlihan, 72 Nebr. 326, 
100 NW 415; Plainview v. Mendel- 
son, 65 Nebr. 85, 90 NW 956; Fox- 
worthy v. Hastings, 25 Nebr. 133, 41 
NW 1382; Nebraska City v. Rathbone, 
20 Nebr. 288, 29 NW 920. 

N. J. Stein’ v.. .Koster 67 N. J. i. 
481, 51 A 480. 

N. Y.—Casey v. New York, 217 N. 
Y. 192, 111 NE 764; Williams v. New 
York, 214 N.Y. ©259,> 108 “NE 448; 
Cohen v. New York, 204 N. Y. 424, 
97 NE 866, 39 LRANS 985; Fox v. 
Manchester, 183 N. Y. 141, 75 NE 1116, 
2 LRANS 474; Fordham v. Gouver- 
neur Village, 160 N. Y. 541, 55 NE 
290; Pettengill v. Yonkers, 116 N. Y. 
558, 22 NE 1095, 15 AmSR 442; 
Turner v. Newburgh, 109 N. Y. 301, 
16 NE 344, 4 AmSR 453; Shook v. 
Cohoes, 108 N. Y. 648 mem, 15 NE 
531, 1 Sily. A. 577; Allison -v. Mid=- 
dletown, 101 N. Y. 667 mem, 5 NE 
334; Russell v. Canastota, 98 N. Y. 
496; Weed v. Ballston Spa, 76 N. Y. 
329; Sewell v. Cohoes, 75 N. Y. 45, 
31 AmR 418; Hume v. New York; 
47 N. Y. 639; McMahon v. New York, 
33 N. Y. 642; Moshier v. New York, 
190 App. Div. 111, 179 NYS 338 [dism 
apps 2281 IN. VY. 3612.0 227- NBL Sais 
Carlson v. New York, 150 App. Div. 
264, 134 NYS 661; Brady v. New 
York, 149 App. Div. 816, 134 NYS 305; 
Brennan v. Bath, 143 App. Div. 740, 
128 NYS 204; Crouter v. New. York, 
130 App. Div. 873, 114 NYS 353; Mc- 
Dowell v. Auburn, 126 App. Div. 173, 
110 NYS 941 [aff 197 N. Y. 529 mem, 
90 NE 1161 mem]; Corr v. New York, 
121 App. Div. 578, 106 NYS. 280; 
Parks v. New York, 111 App. Div. 
836, 98 NYS 94 [aff 187 N. Y. 555 
mem, 80 NE 1115 mem]; Shane vy. 
National Biscuit Co., 102 App. Div. 
188, 92 NYS 637 [aff 186 N. Y. 514 
mem, 78 NE 1112 mem]; Durfield’ v. 
New York, 101 App. Div. 581, 92 NYS 
204; Coolidge v. New York, 99 App. 
Div. 175, 90 NYS 1078 [aff 185 N. Y. 
529 mem, 77 NH 1192 mem]; Klaus 
v. Buffalo, 86 App. Div. 221, 83 NYS 
620; Brush vy. New York, 59 App. Div. 
12, 69 NYS 51; Murphy v. Seneca 
Falls, 57 App. Div. 438, 67 NYS 1013; 
O’Hara v. Brooklyn, 57 App. Div. 176, 
68 NYS 210; Legett v. Watertown, 
55 App. Div. 321, 66 NYS 910; Morris 
v. Saratoga Springs, 55 App. Div. 263, 
66 NYS 821; Cummings v. New Ro- 
chelle, 38 App. Div. 583, 56 NYS 701; 
Kuechenmeister vy. Brown, 1 App. 
Div. 56, 37 NYS 95; Roach v. Og- 
densburg, 91 Hun 9, 36 NYS 112 [aft 
153° N. Y. 688 mem, 48 NE 1107 
mem]; Skelton v. Larkin, 82 Hun 388, 
31 NYS 234 [aff 146 N. Y. 365 mem, 
41 NE 90 mem]; Mosey v. Troy, 
61 Barb. 580 [aff sub nom. Todd Vv. 
Troy, 61 N. Y. 506]; Morrassy v. 
New York, 54 N. Y. Super. 432, 7 
NYSt 69; Gubasko v. New York, 12 
Daly 183; Preiss v. New York, 69 
Misc. 492, 127 NYS 498; Wells v. 
Brooklyn, 16 Misc. 314, 38 NYS 309 
{rev on other grounds 9 App. Div. 
61, 41 NYS 143]; Goff v. Little Falls, 
20 NYS 175; Parris v. Green Island, 
14 NYS 703; Paine v. Rochester, 14 
NYS 180; Lynn v, Troy, 10 NYS 594, 
Keane v. Waterford, 8 NYS 790 [aff 
130 N. Y. 188, 29 NE 130]. ‘ 

N. C.—Sehorn vy. Charlotte, 171 N. 
C. 540, 88 SE 782; Foster v. Tryon, 
169 N. C. 182, 85 SE 211; Alexander 
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defendants 


of 


in 


negligence 


respect 


N. D.—Wells v. Lisbon, 21 N. D. 
34, 128 NW 308; Johnson vy. Fargo, 
15 N. D. 525, 108 NW 248. 

Oh.—Zanesville v. Goodrich, 32 O. 
Cc. A. 142. \ 

Okl.—Shawnee vy. Drake, 69 Okl. 
209) > LL SRM T21e SRALOUS IDS cou Oly 
ene v., Lhistle;,5;Okls Siz, p49 ee 

Or.—Platt v. 104° Or. 
148, 205 P 296. 

Pa.—Reichard vy. Bangor Borough, 
286 Pa. 25, 132 A 808; Lawrence v. 
Scranton City, 284 Pa. 215, 130 A 
428, 41 ALR 454; Foster v. Philadel- 
phia, 282 Pa. 393, 128 A 100; Davis 
v. Shenandoah Borough, 273 Pa. 501, 
117 A 207; McKelvey v. Juniata Bor- 
ough, 265 Pa. 56, 108 A 205; Tubbs 
v. Berwick, 262 Pa. '203;°105 A. .57;3 
Backer v. Aspinwall, 255 Pa. 541, 100 
A 479; McDonald vy. Philadelphia, - 
248 Pa.‘°145, 93- A “9595.0 Sisson? vz 
Philadelphia, 248 Pa. 140, 93 A 936; 
Earley v. Philadelphia, 235 Pa. 153, 
83 A 616; Holbert vy. Philadelphia, 
221 Pa. 266, 70 A 746, 20 LRANS 
201; Reynolds v. Philadelphia, 221 
Pa. 51, 70 A 125; Moore v. Wilkes- 
Barre, Z2U8V\ Pak e302 eG ae nee Os 
Dougherty v. Philadelphia, 210 Pa. 
591, 60 A 261; Guinter v. Williams- 
port, 208 Pa. 587, 57 A 1064; Isemin- 
ger-v. York Haven Water, etc., Co., 
206 Pa. 591, 56 A 66; Wall v. Pitts- 
burg, 205 Pa. 48, 54 A 497; Corbin v. 
Philadelphia, 195 Pa. 461, 45 A 1070, 
78 AmSR 825, 49 LRA 715; Mooney 
v. Luzerne Borough, 186 Pa. 161, 40 
A 311, 40 LRA 811; Fee v. Columbus 
Borough, 168 Pa, 382-5317 A 2Ov6: 
Shaw v. Philadelphia, 159 Pa. 487, 
28 A 354; Gschwend v. Millvale Bor- 
ough, 159 Pa. 257, 28 A 139; Kibele 
v. Philadelphia, 105 Pa. 41; Fritsch 
v. Allegheny, 91 Pa. 226; Miller v. 
American Car, ete. Co., 74 Pa. Su- 
per. 66; Swartzlander v. Kittanning, 
72 Pa. Super. 112; Martin v. Star- 
ruceo,.’ Yi7sPa Super.) 79- Ss Duniinave 
West View Borough, 70 Pa. Super. 
228; Wertz v. Williamsport, 67 Pa, 
Super. 156; Brink v. Troy Borough, 
53 Pa. Super. 607; Malpass v. Phila- 
delphia, 52 Pa. Super. 250; Clark 
v. Philadelphia, 46 Pa. Super. 253, 
257; Graham vy. Philadelphia, 19 Pa. 
Super. 292. 

R. I.—Hutchinson y. Clarke, 26 R.. 
I. 307, 58 A 948. 

S. C.—Holman vy. Orangeburg, 113 
S. C. 489, 101 SE 834; Pooser v. Sal- 
Tey, 108 S. C. 288, 93 SE 1006; Caston 
Vv. CROCK MEN? LOZ tS. C1 2a Oot asa 
191; Lancaster v. Columbia, 104 S. C. 
228, 88 SE 468. 

S. D.—Connell v. Canton, 24 S. D. 
572, 124 NW 839. 

ex.—— Waco. ev. Ballard, ai CCuvaeae 
246 SW 97; Dallas v. Halford, (Civ. 
A.) 210 SW 725; Texarkana y. Wil- 
liams, (Civ. A.) 146 SW 333; White 
fawn Antonio, (Civ. A.) 25 SW 

Utah.—Shugren vy. Salt Lake City, 
48 Utah 320, 159 P 530; Robinson v. 


Newberg, 


a aed City, 387 Utah 520, 109 
Vt.—Willara v. Newbury, 22 Vt. 


458. 

Va.—Danville v. Sallie, 131 SE 
788; Tanner v. Culpeper Constr. Co., 
117 Va. 154, 83 SE 1052, AnnCas 
1917EH 794; Richmond y. Gentry, 111 
Va. 160, 68 SE 274; Richmond vy. 
Pemberton, 108 Va, 220,61. SH) 787. 

Wash.—Morehouse y. Everett, 252 
P 157; Merwin v. Spokane, 135 Wash. 
88, 286 P 803; Walters v. Seattle, 97 


Wash. 657, 167 P 124; Zellers v. 
Bellingham, 838 Wash. 601, 145 P 
613; Dougan v. Seattle, 76 Wash. 


621,.. 136 P1165, 51 LRANS 214; 
Dunkin v. Hoquiam, 56 Wash. 47, 105. 
P 149; Perry v. Centralia, 50 Wash. 
670, 97 P 802; Larsen v. Sedro-Wool- 
ley, 48 Wash. 134, 94 P 938; Mc- 
Clammy vy. Spokane, 86 Wash. 339, 
78 P 91,2; Noll,v. Seattle, 29 Wash. 
28, 69 & 382. 


Same title, page and note number, 
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sewers or waters,®® or publie grounds and other mu- 


nicipal property.*? Under this rule 


W. Va.—Reynolds v. Milton, 93 W. 
Va. 108, 116 SE 516. 

Wis.—Smith y. Clayton Constr. 
Co., 189 Wis. 91, 206 NW 67; Wanta 
v. Milwaukee Electric R., etc., Co., 
148 Wis. 295, 134 NW 1383; Heer v. 
Warren-Scharf Asphalt Pav. Co., 118 
Wis. 57, 94 NW 789; Laue v. Madison, 
86 Wis. 453, 57 NW 98; Moore v. 
Platteville, 78 Wis. 644, 47 NW 1055. 

Wyo.—Quest v. Upton, 252 P 506. 

N. B.—Glidden v. Woodstock, 33 N. 
B. 388; Campbell v. St. John, 33 N. 
B. 131; Driscoll v. St. John, 29 N. B. 
150. 

[a] Whether the weather condi- 
tions which caused the damage rea- 
sonably were to be expected is a 
question for the jury. Kiple v. Cler- 
mont, 188 Iowa 248, 174 NW 251. 

[b] Evidence held sufficient to go 
to jury as to negligence in respect 
of: (1) Excavations and holes... Bir- 
mingham v. Poole, 169 Ala, 177, 52.8 
937; Central City Ice Works v. Ma- 
con, 92 Ga. 413, 17 SE 660; Greens- 
boro v. Robinson, 19 Ga. A. 199, 91 SE 
244; Barrett v. Savannah, 13 Ga, A. 
86, 78 SE 827; Purcell v. Chicago, 
231 Ill. 164, 83 NE 137; Princeton v. 
Gutheridge, 66 Ind. A. 602, 118 NE 
584; Johnson y. Denison, 186 Iowa 
949, 173 NW 46 (animal falling into 
excavation); Balcom v. Independence, 
180 Iowa 685, 160 NW 305, LRA1917C 
120; Ludlow v. Gorth, 214 Ky. 833, 
284 SW 84; Keen v. Havre de Grace, 
93 Md. 34, 48 A 444; Repperd v. 
Chapin, 190 Mich. 19, 155 NW 706; 
Williams v. Arthur A. Dobson Co., 
139 Minn. 228, 166 NW 189; Smith v. 
Marceline, (Mo. A.) 198 SW _ 1116; 
Wilson v. St. Joseph, 139 Mo. A. 
557, 123 SW 504; Muncy v.. Bevier, 
124 Mo. A. 10, 101 SW 157; Buck- 
hout v. Niagara Falls, 199 App. Div. 
263, 193 NYS 38; Decker v. New 
York, 148 App. Div. 691, 132 NYS 
558; Lynn v. Troy, 57. Hun 590, 10 
NYS 594; Quirk v. Bradley Contract- 
ing Co., 97 Misc. 368, 161 NYS 296; 
Sehorn v. Charlotte, 171 N. C. 540, 
88 SE 782; Foster _v. Tryon, 169 N. 
C. 182, 85 SE 211; Fitzgerald y. Con- 
cord, 140 N. C..110, 52 SH 309; Wells 
vy. Lisbon, 21 N. D. 34, 128 NW 308; 
Cushing v. Stanley, 68 Okl. 155, 172 
P 628; Gschwend v. Millvale, 159 Pa. 
D528 - Aa 130% Restansky v. Phila- 
delphia, 81 Pa. Super. 56; Walton 
v. Philadelphia, 55 Pa, Super. otal 
Switzer v. Pittsburg, 54 Pa. Super. 
183; Cousins v. Warren Borough, 54 
Pa. Super. 136; Robinson v. Salt Lake 
City, 37 Utah 520, 109 P 817; Laurie 
v. Ballard, 25 Wash. 127, 64 P 906. 
(2) Coalholes, manholes, and other 
permanent openings. District of Co- 


ia v. Pierce, 44 App. (D. C.) 
Scie Covington yv. Rosenberg, 177 
iy Ate 19 SW. BIS, McCarthy v. 


ADs Md) 454,81 -A° 125. Ras- 
Aanen vy. Duluth, 133 Minn, 134, 157 
NW 1088; Bayne v. Kansas City, 
(Mo. A.) 253 SW 116; Bond v. Sedalia, 
(Nou AD) 194. SW. 740; Sweeney yv. 
Butte, 15 Mont. 274, 39 P 286; Schafer 
v. New York, 154 N._Y. 466, 48 NE 
749; Myers v. New York, 154 App. 
Diver 3,. 2300 NWS, (43259 Gelof tiv. 
Morgenroth, 130 App. Div. aay 
NYS 293 [rev 58 Misc. 557, 109 NYS 
880]; Corr v. New Morksel 21 SApp. 
Div. 578, 106 NYS 280; Cole v. Dur- 
ham, 176 _N. C. 289, 97 SH 33; Webb 
vy. Philadelphia, 231 Pa. 21, 79 A 
874; Dunn v. Scranton, 83 Pa, Super. 
330; McGowan Vv. Coatesville, 79 Pa. 
Super. 255; Tubb v. Seattle, 136 Wash. 
BIBI) VARI) aad se 1009; Smith v. Tacoma, 
51 Wash. 101, 98 P 91, 21 LRANS 
1018. (3) Blectric light wires. 
Mickey vy. Indianola, (lowa) 114 NW 
1072; Thompson v. Slater, 197 Mo. 
A, 247, 193 SW 971; Gaetjens v. 
New York, 146 App. Div. 495, 131 
NYS 169. (4) Rope, wire, or hose 
stretched across street. Denver Vv, 
Maurer, 47 Colo. 209, 106 P 875, 135 
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it is for the jury 
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to determine whether, under all the circumstances, 
the municipality exercised ordinary care and pru- 


AmSR 210; Smith v. Sidell, 205 Ill. A.) P 875, 185. AmSR 210. 


66; Ihlen vy. Edgerton, 140 Minn. 322, 
168 NW 12 (barricading part of street 
with rope); Wallower v. Webb Clty, 
171 Mo. A, 214, 156 SW 48; Asbill 
v. Joplin, 140 Mo. A. 259, 124 SW 
22; Zellers vy. Bellingham, 83 Wash. 


44; 


601, eh Se eeer's. (5) Overhanging 
and falling objects. Kiple v. Cler- 
mont, 188 Iowa 248, 174 NW 251; 


Gatewood vy. Frankfort, 170 Ky. 292, 
185 SW 847 (falling shed); Sydnor 
v. Arnold, 122 Ky. 557, 92 SW 289, 
28 KyL 1250; Vandevere v. Kansas 
City, 187 Mo. A. 297, 173 SW 696 
(falling billboard); Sewell v. Cohoes, 
75 N.Y. 45, 31 AmR 418 (overhead 


bridge); Hume v. New York, 47 N. 
ye 639 (falling awning); Skelton v. 
Larkin, 82 Hun 388, 31 NYS 234 


[aff 146 N. Y. 365, 41 NE 90 mem] 
(falling flagstone); Allegheny  v. 
Zimmerman, 95 Pa. 287, 40 AmR 649 
(falling liberty pole); Kost v. Ash- 
land, 88 Pa. Co. 241 (falling electric 
light pole). (6) Snow or ice. Provi- 
dence y.) Clapp,, 17, How.) GUa-S.) 161, 
15 L. ed. 72; Boulders v. Niles, -9 
Colo. 415, 12 P 6382; Congdon v. Nor- 
wich, 37 Conn. 414; Gregg v. Spring- 
ville, 188 lowa 239, 174 NW 238; Burns 
v. Waterloo, 187 Iowa 922, 173 NW 
16, 174 NW 644; Allen v. Ft. Dodge, 
183 Iowa 818, 167 NW 577; Daly 
v. Des Moines, 182 Iowa 1334, 166 
NW 712; Griffin v. Marion, 163 Iowa 
435, 144 NW 1011; Gerald v. Bos- 
ton, 108 Mass. 580; Johnson v. Mar- 
quette, 154 Mich. 50, 117 NW 658; 
Nichols-v. Buhl, 152 Minn. 494, 193 
NW 28; Genereau v. Duluth, 131 Minn, 
92, 154 NW 664; Seniff v. Hannibal, 
(Mo. A.) 245 SW 197; Livingston v. 
St. Joseph, 174 Mo. A. 636, 161 SW 
304; Storm v. Butte, 35 Mont. 385, 
89 P 726; Bell v. York, 31 Nebr. 842, 
48 NW 878; Foxworthy v. Hastings, 
25 Nebr. 133, 41 NW 132; Nebraska 
City v. Rathbone, 20 Nebr. 288, 29 
NW 920; Williams v. New York, 214 
N. Y. 259, 108 NE 448; Allison v. 
Middletown, 101 N. Y. 667 mem, 5 
NE 334: «Dodd twig Troy,” S6LaNecy. 
506; Myers v. Beacon, 189 App. Div. 
117, 178 NYS 294; Collins v. New 
York, 1385 App, Div. 586, 173 NYS 
451; Redding v. New York, 174 App. 
Div. 872 mem, 159 NYS 1138 mem 
{aff 225 N. Y. 628 mem, 121 NE 887 
mem]; Nahme v. New York, 174 App. 
Div. 856 mem, 159 NYS 1130 mem 
[aff 224 N. Y. 7381 mem, 121 NE 880 
mem]; Misener v. Syracuse, 173 App. 
Div. 914, 158 (NYS 475; Minton: v. 
vy. Syracuse, 172 App. Div. 39, 158 
NYS 470; Penor v. Glens Falls, 138 
App. Div. 671, 122 NYS 1072; Woolsey 
vy. Ellenville, 61 Hun 136, 15 NYS 
647; Keane v. Waterford, 56 Hun 
639, 8 NYS 790 faff 130 N: Y. 188, 
29 NE 130]; Mosey v. Troy, 61 Barb. 
580 [aff sub nom. Todd v. Troy, 61 
N. Y. 506]; Goff v. Little Falls, 20 
NYS 175; Hibberd v. Philadelphia, 
245 Pa. 265, 91 A 486; Holbert v. 
Philadelphia, 
20 LRANS 201; Bucher v. Sunbury 
Borough, 216 Pa. 89, 64 A 906; Tripp 
v. Renovo, 75 Pa. Super, 417; Duvall 
vi New Castle, 74 Pas Super. 573; 
Miller v. Clearfield Borough, 66 Pa. 
Super. 394; Rothacker v. Philadel- 
phia, 42 Pa. Super. 408; Murray v. 
Spokane, 117 Wash. 401, 201 P 744; 
Morrison v. Madison, 96 Wis. 452, 
71 NW 882; Hill v. Fond du Lac, 56 
Wis. 242, 14 NW 25; McMaugh v. 
Milwaukee, 32 Wis. 200. (7) Fright- 
ening animals. Igo v. Cambridge, 
208 Mass. 571, 95 NE 557 (operating 
engine); Wallace y. Canandaigua, 117 
NYS 912 [rev on other grounds 153 
App. Div. 988 mem, 138 NYS 1147 
mem]. g 

86. Ala.—Birmingham y. Mauzey, 
214 Ala. 476, 108 S 382. 

Colo.—Denver v. Merchant’s Bis- 
cuit iCo:;; 6ie Colo. 238, 157.-P: 842; 
Denver v. Maurer, 47 Colo. 209, 106 
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Del.—Harrigan y. Wilmington, 13 
Del: 160 12 A 779. . 
Ga.—Dance v. Rome, 2; 4 
584, 99 SE 61. 2 eae: 
lowa,—Hemminger v. Des Moines, 
199 Iowa 1302, 203 NW 822: Miller 
Grocery Co. v. Des Moines, 195 Iowa 
1310, 192 NW 306, 28 ALR 815, 
_Ky.—Hewling v. Ft. Thomas, 213 
Ky. 734, 281 SW 981. 
Md.—Hanrahan y. Baltimore, 114 
Ma. 517, 80 A 812; Kurrle v. Balti- 
more, 113 Md. 63, 77 A 373. 
Mass.—Westcott vy. Boston, 180 
Mass. 540, 72 NE 89, 
Mich.—Richards vy. Ann Arbor, 152 
ee 15, ate NW ° 1047. 
Minn.—Weber v, Minneapolis, 
Minn. 170, 156 NW 287. 3) ve 
Mo.—Stifel v, St. Louis, 181 SW 
577; Dammann ‘vy, St, Louis, 152 Mo. 
186, 53 SW 932; Fuchs y. St. Louis, 
133 Mo. 168, 31 SW 115, 34 Sw 508, 
hee yt ae v. Cameron, (A.) 
7 ibson vy. St: fi 
(A.) 216 SW’ 50. aE ies 
44 Mont. 


Mont.—Kelly vy. 
beat LSS Bei 
. Y.—Prime v. Yonkers, 192 N. 

Y. 105, 84 NE 571; Higginson v. 
New York, 181 App. Div. 367, 168 
NYS 866; Sundheimer v. New York 
176 N. Y. 495, 68 NE 867, : 

INE C.—Capital Printing” (Ces" vy. 
Raleigh, 126 N. C. 516, 36 SE 33. 

Oh.— Morrissey v. Cincinnati, 14 
Oh Cir. ‘Ct..N5'S./ 1999338" Oh. Cir, Ct 
541 [aff 87 Oh. St. 525 mem, 102 NE 
1121 mem]. 


Butte, 


Or,—Harbison.y. Hillsb 
Or. 257, 204 P 613. rege 
Pa.—Rumsey v. Philadelphia, 171 


Pa. 63, 32 A 1133: Herron v. Du- 
quesne Borough, 34 Pa. Super. 231; 
Rife v. Middletown, 32 Pa. Super. 
68; Shaughnessy vy. Pittsburg, 20 Pa. 
Watertown, 


Super. 609. 
S. D.—Stewart v. 47 
S. D. 286, 198 NW 125. 
Utah.—Brown v. Salt Lake City, 33 
Utah 222, 93 P 570, 126 AmSR 828, 
oe 619, 14 AnnCas 1004. 
a.—Powell v. Wytheville, 95 . 
73, 27 SE 805. As 
phallys 


Wash.—Murray  v. 
Wash. 401, 201 P 745. 

[a] Whether the weather condi- 
tions which caused the damage rea- 
sonably were to be expected and rea- 
Sonably could have been guarded 
against is a question for the jury. 
Westcott v. Boston, 186 Mass. 540 
72 NE 89. é 

[b] Evidence held sufficient to go 
to jury as to negligence in respect 
of: (1) Use of dynamite in construc- 
ing a sewer. Morrissey vy. Cincin- 
Hati, Ls Oh Cin Cty Ne Santon oom Onn 
Cir. Ct. 541 [aff 87 Oh. St. 525 mem, 
102 NE 1121 mem]. (2) Carrying 
out general plan of excavation for 
the extension of a sewer, without 
providing an efficient method to pro- 
tect the ground from waters flowing 
down a gulch from above the excava- 


Spokane, 


tion, Kelly v. Butte, 44 Mont. 115, 
OP Sale 
87. Mo.—Barnett vy. Kansas City, 


rad a Sw 240. 
. J.—Ketcham v.: Newark, ; 
128 A 579. ‘ bie 4 
N. Y.—Alexander vy. New York, 194 
App. Div. 161, 185 NYS 584. 
Or.—Klein y. Portland, 106 Or. 686 
213 P 147, ; 
Pa.—Rockett v. Philadelphia, 256 
Pa. 347, 100 A 826. 
S. C.—Haithcock v. Columbia, 115 
S. C. 29,104 SH 335. 
S. D—Norberg v. Hagna, 46 S. D. 
568, 195 NW 438, 29 ALR 841. 
Va.—Norfolk v. Anthony, 117 Va. 
777, 86 SE 68. 
Wash.—Harris v. Bremerton, 85 
Wear 64, 147 P 638, AnnCasi1916C 
yo.—Ramirez v. 241 


WwW Cheyenne, 
P 710, 42 ALR 245. 
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dence to discover and remedy the defect or obstruc- 
tion,®*® whether it had sufficient time to remedy the 
defect or obstruction,®’® whether the defect or ob- 
struction was reasonably necessary for public im- 
provement,°° or whether it was such as to have 
created a reasonable apprehension of danger ;°+ and 
it is erroneous for the court in such cases to dispose 
of the case without the intervention of the jury, as 
by dismissal, nonsuit, or by direction of a verdict.®” 


{a] Evidence held sufficient to go| 238, 125 NW 468. 
to jury as to negligence in respect of: 


Man,—Einarson vy, 


tis Sie slig Ba A sa 
: il fey <a LS . 


RPORATIONS 


puted and the inference to be drawn from them is 
clear and certain, the question of defendant’s negli- 
gence is one of law for the court and it may dispose 
of the question without the intervention of a jury,%* 
as by a dismissal or nonsuit,°* or by directing a 
verdict for defendant.°> Nor need the court submit 
to the jury a question of negligence, other than 


503. 


Winnipeg, lowa.— Ferguson y. Des Moines, 197 


[§ 2044 


Determination by court. But where the evidence _ 
is legally insufficient, or where the facts are undis-— 


(1) Obstruction at entrance of city 
market. Ketcham v. Newark, (N. J. 
Sup.) 128. A 579. (2) Obstruction 
on floor of market house. Norfolk v. 
Anthony, 117 Va. 777, 86 SE 68. (3) 
Deféctive ‘steps ere into aeue 
comfort - station. itman  v. 

York, 141 App. Div. 670, 125 mes 
41. 4) Trapdoor in municipal au- 
eee Klein v. Portland, 106 Or. 
686, 213 P 147. (5) Obstruction of 
park road by fallen tree. Rockett. v. 


Philadelphia, 256 Pa. 347, 100 A 826.” 


(6) Pool in a public park in which a 
child was drowned. Capp v.. St. 
Louis, 251 Mo. 345, 158 SW 616, 46 
LRANS 731, AnnCas1915C 245. (7) 


Maintenance of diving board over) 


30 
Man, 98. 

{a] Frequency of inspections of 
sidewalks and crossings that should 
necessarily be made by municipal 
authorities is for the jury. Miller 
v. Mullan, 17 Ida. 28, 104 P 660, 19 
AnnCas 1107. 


89. Ga.—Enright v. Atlanta, 78 
Ga. 288. 

Ind.—Huntington v. Stuver, 41 Ind. 
A. 171, 83 NE. 518. 

Iowa.—Allen v. Ft. Dodge, 183 
Iowa 818, 167 NW 577; Garnetz v. 
Carroll, 136 Iowa 569, 114 NW _ 57. 

Ky.—Harrodsburg .v. Sallee, 142 


Ky. 829; 1385 SW 405. 


Mass.—Gallagher v. Watertown, 197 
Mass. 467, 83 NE 1104. 


Iowa 689, 198 NW 40; Lush v. Par- 
eee 127 Iowa 701, 104 NW 


Ky.—Dangelmeier vy. Union Light, 
etc., Co., 217 Ky.’ 186, 289 SW 378; 
Lebanon vy. Graves, 178 Ky. 749, 199 
SW 1064, LRA1918B 1016. 

Mass.—Stoddard vy. Winchester, 


Bish. Mass, 149, 27 NE 1014, 26 AmSR 


Mich.—Steele vy. Ionia, 209 Mich. 
595, 177 NW 259. 
Minn.—Briglia vy. St. Paul, 134 


Minn. 97, 158 NW 794, LRA191i 
1216. : “t 


Miss.—Meridian vy, Peterson, 132 
Miss. 7, 95 S 625. 


or in ubliec park. Norberg v.' Minn.—Nichols v. 
wiatna: 46 &. D. 568, 195 NW 438, 29 
ALR 841. (8) Retaining walk in| Mankato, 87 Minn, 


irk from which a boy fell into the 
Broek Barnett v. Kansas City, 
(Mo. A.) 214 SW 240. (9) Defective 
awning in public playground, Rami- 
rez v. Cheyenne, (Wyo.) 241 P. 710, 
42 ALR 245. (10) Condition of dock. 
Hiarris v. Bremerton, 85 Wash. 64, 
147 P 638, AnnCasi916C 160, 

gg. Ida—Miller v. Mullan, 17 Ida. 
28, 104 P 660, 19 AnnCas he ii 


43 AmR 657 [rev 


N. C.—Revis v. R 
348, 68 SE 1049. 
Va.—Richmond vy. 


494, 193 NW 28; Liungberg v. North 

N. Y.—Shook v. Cohoes, 108 N. Y. 
648 mem, 15 NE 531, 1 Silv. A. 577; 
Rehberg v. New York, 91 N.Y. 137, 


502]; Parris v. Green Island, 14 NYS 
703. 


546, 65 SE 8, 17 AnnCas 194. 


Mo.—Carey v. Kansas City, 187 Mo. 
715, 86 SW 438, 70 LRA 65, 

N. Y.—Carlson vy. New York, 150 
App. Div. 264, 134 NYS 661. 

N. C.—Seagroves v. Winston, 167 
le ae 83 SE 251. 

a.—Beck v. Germantown Cricket 
Club, 228 Pa. 173, 77 A 448: Sieg- 
fried v. South Bethlehem Borough, 27 
Pa. Super. 456. . 

S. D.—Keen v. Mitchell, 37 S. D. 
247, 157 NW 1049, LRA1916F 704; 
Strait v. Eureka, 17 S. D. 326, 96 
NW 695. 


Buhl, 152 Minn. 


484, 92 NW 401. 


12 NYWklyDig 


aleigh, 150 N. C. 
Mason, 109 Va. 


—Pureell v. Chicago, 23 [a] Annexation of  territory.— Tex.—Willis v. San Antoni i 
(el SoNE 137; Lusch v. Odin, 158] What constitutes a reasonable time| A.) 267 SW 763; Peterson’ v.. Hoses 
Til. A. 657; Hapavy v. Chicago, 133]in which ‘to remedy defects in a ton, (Civ. A.) 224 SW 580. 

Til. A, 452. street in territory annexed to the W, 


if a.—Allen v. Ft. Dodge, 183 
nue sis, 167 NW 577; Daly _v. Des 
Moines, 182 Iowa 1334, 166 NW 712, 
Griffin 'v. Marion, 163 Iowa 435, 144 

hk Bs 
De ee oriod v. Frankfort, 170 

. 292, 185 SW 847. : 
yea ipaltimore v. Terio, 147 Md. 
330, 128 A_ 353; Delmar v. Venables, 
125 Ma. 471, 94 A. 89; Annapolis v. 
Stallings, 125 Md. 343, 93 A 974. 


municipality 
jury. 


90. Frazier v. 
Tanner y. Culpeper 
Va. 154, 


91. Ill.—Chicago, 


is a question for the 
Richmond v. Mason, 
546, 65 SE 8, 17 AnnCas 194. 
172 Pa, 407, 38 A 691, 51 AmSR 739;° 
83° SE 1052, 
794; Glidden vy. Woodstock, 33 N. B. 
388 


v. Berwyn, 174 Ill. A. 543. 


ash.—Neer vy. Sumas, 109 Wash. 


663, 187 P 337; Tagge v: Rosl 
109 Va.| Wash. 258, 98 P 668. meat 
Wis.—Mund if i 
ay Maa ee) ell v. Milwaukee, 210 


NW 677; Kuchler v. Milwauke 165 
Wis. 320, 162 NW 315. pee 

And see cases infra notes 94, 95. 

{a] Leaving a steam roller close 
to the curb on a street for several 
days without any change in its ap- 
pearance to enhance the danger of 


117 
AnnCas1917E 


Constr. Co., 


ete., Express Co. 


: 4 frightening animals exce a 
Mass.—Junkins v. Stoneham, 234] Ind—Dondono vy. Indianapolis, 44] ting over it the usual Cinta Migs 
Mass. 130, 125 N 140; Barron _v.| Ind. A. 366, 89 NE 421. i does not present a case of negligence 
Watertown, 211 Mass. 46, 97 NE Iowa.—Welsh v. Des Moines, 170) for the jury where a horse pecomes 
622; Ferron v. King, 210 Mass. 75,|NW 369; Geer v,. Des Moines, 183| frightened thereby. District of Co. 
96 NE 52. ‘ : Towa 837, 167 NW 635. | lumbia v, Moulton, 182 U. S. 576, 21 
Mich.—Hall v. Flint, 195 Mich, 638, Mo.—Capp_yv. St. Louis, 251 Mo.| sct 840, 45 L. ed. 1237 regia Pee 
162 NW 270, Seecen cy.) Hatt, 160 24d. (158 BW B16, 48. DANS W781.) COC). 863), , 
ich. 134, 125 N . nnCas ; 94. Barber vy. 
we Ninn. Svendsen vs, Alden, , 101 N. ¥.—Crouter v. New York, 130] 414, 93 SH 26; cence a Cringee 
Minn. 158, 112 NW 10; Sumner v.| App. Div. 873, 114 NYS 353; Quirk] 202 Ill. A. 313; Jenney v Brookien 
Northfield, 96 Minn. 107, 104 NW]v. Bradley Contracting Co., 97 Mise.|120 N. Y. iach, OP MS , 


686; Kennedy v. St. Cloud, 90 Minn. | 368, 161 NYS 296; 


Preiss v. New 


NW 417. 
Bee re Gerber v. Kansas City, 804 
Mo. 157, 263 SW 4382; Shuff v. Kan- 
sas City, (A.) 257 SW 844; Lundy v. 
Sedalia, 162 Mo. A. 218, 144 SW 
Bee de cuaien v. Florence, 94 Nebr. 
1438 NW 932. 

oN. Y.—Hume v. New York, 47 N. Y. 
639; Buckhout v. Niagara Falls, 199 
App. Div. 263, 198 NYS 38; Higgin- 
son v. New York, 181 App. Div. 367, 
168 NYS 866; Dempsey v. New York, 
141 “App, Div. 56%, 126;.NYS 290, 
Stebbins v. Oneida, 1 Silv. Sup. 240, 
5 NYS 483; Wallace v. Canandaigua, 
117 NYS 912 [rev on other grounds 
153 App. Div. 9388 mem, 1388 NYS 1147 
mem]. ; 

N, G.—Revis v. Raleigh, 150 N. C. 
348, 63 SH 1049. nt 

Pa.—Hibberd v. Philadelphia, 245 
Pa. 265, 91 A 486; Rumsey vy. Phila- 
delphia, 171 Pa. 63, 32 A. 1133); 
Weaver v. Washington Borough, 2 
Pa. Dist. & Co. 499. 


Wash.—Colquhon v. Hoquiam, 120 
Wash, 391, 207 P 664. > 
Wis.—Raether v. Mentor, 142 Wis. 


York, 69 Misc. 492, 127 NYS 498. 

Pa.—Allegheny v.- Zimmerman, 
Pa. 287, 40 AmR 649, 

92. Colo.—Denver  v. 
Colo. 194, 188 P 72% 

Ky.—Covington v. Rosenberg, 177 
Ky: 411, 197 SW 786; Bosler Hotel 
Co, v. Speed, 167 Ky. 800, 181 SW 
645. 

Miss.—Higginbottom y. Burnsville, 
113 Miss, 219, 74 S 133. 

N. 'Y.—Casey v. New York, 217 N. 
Y. 192, 111 NE 764; Hume -v. New 
York, 47 N. ¥. 639; Klaus v. Buffalo, 
86 App. Div. 221, 838 NYS 620; Morris 
v. Saratoga Springs, 55 App, Div. 
263, 66 NYS 821; Gubasko v. New 
York, 12 Daly 183; Newman y. New 
York, 57 Misc. 636, 108 NYS 676. 

N. C.—Fitzgerald v. Concord, 140 
N. C. 110, 52 SE 309. 

Pa.—Shaw v. Philadelphia, 159 Pa. 
487, 28 A 354. 

S. C.—Pooser v. Salley, 108 S, @. 
288, 93 SE 1006. 

93. Ala.—Montgomery vy. Wright, 
72 Ala. 411, 47 AmR 422. 

il.—Kluska v. Chicago, 97 Tll. A. 
665; Belleville v. Hoffman, 74 Ill, A. 


95 


Hatter, 68 


For later cases, developments and changes in the law see cumulative Annotations, 


Raat 808]; Danaher y, Brooklyn, 119 


038, 146 NYS 295; "Martin v. wil. 
liamsport, 208 Pa. 590, 57 A ‘1063; 
Hanson y. (varren, (Pa.) 14° A) 4050.” 
5. 4 .—Bissell v. Distri 
Columbia, 28 App. ae a: 
trict of Columbia, 17 App. 407. 
Ill.—Mikleszewski vy, Chicago, 194 
Ill. A. 614; Kluska vy. Chicago, 97 Yn 
A. $65. ; 
y.—Pikeville v. Willia < 
52, 280 SW 467. hee Ee 
ass.—Stanton y. Salem, 145 S 
416, 14 NE 519, Prgae 
inn.— Fleming y. Minneapolis, 209 
NW 902; O’Keefe v. Diet 2 Mi 
445, 172 Nw 696. beaters 3 
Miss.— Meridian v. Peter 
Miss. 7, 95 S 625. Ot oe 
o.—Fuchs y. St. Louis, 16 
620, 67 sw 610, 57 LRA 136. heen 
. I—McBnaney y. Reilley, 
I. 310,127 A 561. tk sh 2 
A -—Stewart v. Waterto 
S. D. 286, 198 NW 125; fen 
Eureka, 17 S. D. 326, 96 
Tex.—Willis v. 
A.) 267 SW 763. 


47 
Straight v, 
NW 695. 

San Antonio, (Civ. 


Same title, page and note number, 


38; Swart v. Dis- ' 


vee 


eS 


Seer re Se Mey oe, 


§§ 2044-2045] 


that on which the action is based, although there 


is evidence of such negligence.°® 


[§ 2045] (3) Sufficiency and Safety of Way—(a) 
In General. Where the evidence is conflicting or is 
such that reasonable minds might arrive at different 
conclusions, it is a question for the jury whether 
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accident, a defect or obstruction for which defend- 


ant was responsible,*’ as whether the particular de- 


reasonably safe 


or not there existed, at the place and time of the 


96. Gordon vy. Sullivan, 116 Wis. 
543, 93 NW 457 (holding that, where 
Plaintiff's right of recovery is based 
upon a failure to repair a sidewalk, 
the fact that some testimony tends 
to show original faulty construction 
does not require the court to submit 
defendant’s negligence in that regard 
to the jury). 

97. U. S.—Superior v. Olt; 239 
Med... 100, 152° CCA 150; Kern: v: 
Thompson Starrett Co., 182 Fed. 511; 


Hull v. Richmond, 12 F. Cas. No. 
6,861, 2 Woodb. & M. 387. 
Ala.—Montgomery vy. Ross, 195 


Ala. 362, 70 S 634. 

Colo.—Denver v. Burrows, 76 Colo. 
17, 227 P 840; Denver vy. Strobridge, 
19" Colo. A. 435.75 P1076. 

Conn.—O’Neil v. East Windsor, 63 
Conn. 150, 27 A 287; Seeley v. Litch- 
field, 49 Conn. 134, 44 AmR 213; Lee 
vy. Barkhampsted, 46 Conn, 213; Cong- 
don v. Norwich, 87 Conn. 414; Wil- 
liams v. Clinton, 28 Conn. 264. 

D. C.—District of Columbia v. 
Pierce, 44 App. 126; Domer y. Dis- 
trict of Columbia, 21 App. 284. 

Tll.— Grayville v. Whitaker, 85 Ill. 
439; Wells v. Kenilworth, 228 Ill. A. 
332; McCutcheon v. Chicago, 150 I11. 
A. 232; Decatur v. Hamilton, 89 Ill. 
A. 561; Pfeifer v. Lake, 37 Ill. A. 
een Evanston v. Fitzgerald, 37 Ill. 
A. 86. 


Ind.—Shreve v. Ft. Wayne, 176 Ind. 
347, 96 NE 7; Indianapolis v. Schoe- 
nig, 48 Ind. A. 76, 95 NE 324. 

Iowa.—Erickson v. Manson, 180 
Iowa 378, 160 NW 276; Wolford v. 
Grinnell, 179 Iowa 689, 161 NW 686; 
Hansen v. Anamosa, 177 Iowa 101, 
158 NW 591; Platts v. Ottumwa, 148 
Iowa 636, 127 NW 990; Rea v. Sioux 
City, 127 Iowa 615, 103 NW _ 949; 
Baxter v. Cedar Rapids, 103 Iowa 
599, 72 NW 790; Patterson v. Coun- 
cil Bluffs, 91 Iowa 732, 59 NW 63; 
Troxel ‘vv. Vinton, 77 Iowa 90, 41 NW 
580 


Kan.—Wellington v. Gregson, 31 
Kan. 99, 1 P 253, 47 AmR 482. 
_ Ky.—Frankfort v. Bowen, 205 Ky. 
309, 265 SW 785; Fugate v. Somerset, 
97 Ky. 48, 29 SW 970, 16 KyL 807; 
Newport v. Miller, 93 Ky. 22, 18 SW 
835, 13 KyL 889; House v. Covington, 
82 SW 374, 26 KyL 660; Carlisle v. 
Secrest, 75 SW 268, 25 KyL 336; 
Paducah R., etce., Co. v. Ledsinger, 
63 SW 11, 23 KyL 44. 

Me.—Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmMSR 326; Morse v. 
Belfast, 77 Me. 44; Witham v. Port- 
land, 72 Me. 539; Weeks v. Parsons- 
field, 65 Me. 285; Whitney v. Cum- 
berland, 64 Me. 541; Bryant v. Bidde- 
ford, 39 Me. 193; Merrill v. Hampden, 
26 Me. 234. ; 

Mass.—Murphy v. Somerville, 253 
Mass. 544, 149 NE 410; Junkins_ v. 
Stoneham, 234 Mass. 130, 125 NE 
140; McCarthy v. Stoneham, 223 
Mass. 173, 111 NE 698; Williams v. 
Winthrop, 213 Mass. 581, 100 NE 
1101; Clinton v. Revere, 195 Mass. 
151, 80 NE .813; Upham v._ Boston, 
187 Mass. 220, 72 NE 946; Baker v. 
Fall River, 187 Mass. 538, 72 NE 336; 
Hyde v. Boston, 186 Mass, 115, 71 
NE 118; Stanford v. Hyde Park, 185 
Mass. 253, 70 NE 51; Coles v. Revere, 
‘181 Mass. 175, 68 NE 4380; Redfordyyv. 
Woburn, 176 Mass. 520, 57 NE 1008; 
Flynn v. Watertown, 173 Mass, 108, 
53 NE 147; Welsh v. Amesbury, 170 
Mass. 437, .49 NE 735; Sawyer v. 
Newburyport, 157 Mass. 430, 32 NE 
653; Davis _v. Charlton, 140 Mass. 
422, 5 NE 473; Pratt v. Amherst, 140 
Mass. 167, 2 NE 772; Harris v. New- 
bury, 128 Mass. 321; Burt v. Boston, 
122 Mass. 223; Howard v. Mendon, 
117 Mass. 585; Hodgkins v. Rock- 


port, 116 Mass. 573; Dowd v. Chico- 
pee, 116 Mass. 93; Myers v. Spring- 
field, 112 Mass. 489; Gerald v. Boston, 
108 Mass. 580; Loan v. Boston, 106 
Mass. 450; Brooks vy. Somerville, 106 
Mass. 271; Ghenn y. Provincetown, 
105 Mass. 3138; Hall v. Lowell, 10 
Cush, 260. . 

Mich.—Warn vy. Flint, 140 Mich. 
573, 104 NW 387; Newman—v. Ann 
Arbor, 134 Mich. 29, 95 NW 995. 

134 
LRA1916F 


Minn.—Briglia v. St. Paul, 

Minn, 97, 158 NW 794, 
1216; Genereau v. Duluth, 131 Minn. 
92, 154 NW 664; Latell v. Cunning- 
ham, 122 Minn, 144, 142 NW 1831; 
Neidhardt v. Minneapolis, 112 Minn. 
149, 127 NW 484, 29.LRANS-. 822; 
Leystrom v. Ada, 110 Minn. 340, 125 
aX 507; St. Paul v. Kuby, 8 Minn, 

54. 

Miss.—Higginbottom v. Burnsville, 
123 Miss,!219,, 74 .S £33, 

Mo.—Barr v. Kansas City, 121 Mo. 
22, 25 SW 562; Craig v. Sedalia, 63 
Mo. 417; McCall v. Butler, (A.)- 285 
SW 1018; Bayne v. Kansas City, (A.) 
253 SW 116; Rutherford vy. Hannibal, 
(A.) 253 SW 26; Wasson v. Sedalia, 
(A.) 236 SW 399; Costello v. Kansas 
City, 209 Mo. A. 155, 232 SW 165; 
Ryall v. Maplewood, (A.) 201 SW 
633; Dolding v. St. Charles, 166 Mo. 
A. 408, 149 SW 51; Heberling v. 
Warrensburg, 133 Mo. A. 544, 113 
SW 673;.Strange v. St. Joseph, 112 
Mo. A. 629, 87 SW 2. 

Mont.—Pullen v. Butte, 45 Mont. 
46, 121 P 878; Leonard v. Butte, 25 
Mont. 410, 65 P 425. 

Nebr.—Omaha vy, 74. Nebr. 
184, 103 NW 1041. 

N. H.—Downes vy. Hopkinton, 67 
N. H. 456, 40 A 433; Stack v. Ports- 
mouth, 52 N. H. 221; Johnson y. Ha- 
verhill, 35 N. H..74;, Littleton vy. 
Richardson, 32 N. H. 59. 

N. Y.—Casey v. New York, 217 N. 
Y. 192, 111 NE 764; Schafer v. New 
York, 154 N. Y. 466, 48 NB 749; 
Farley vy. New York, 152 .N.-¥.) 222, 
46 NE 506, 57 AmSR 511; Hume v. 
New York, 47 N. Y. 639; DeBoulet 
v. New York, 192 App. Div. 359, 182 
NYS 697; Wensley v. New York, 173 
App. Div. 248, 159 NYS 510; Decker 
v. New York, 147 App. Div. 691, 132 
NYS*558; Ballard v. Hamburg, 143 
App. Div. 719, 128 NYS 325; Murphy 
v. New York, 142 App. Div. 62, 126 
NYS 707; Hart v.. McKenna, 106 App. 
Div. 219, 94 NYS 216; Ladrick w 
Green Island, 103 App. Div. 71, 92 
NYS 622; Barr v. Bainbridge, 42 App. 
Div. 628, 59 NYS 1382; Rankert v. 
Junius, 25 App. Div. 470, 49 NYS 
850; Thompson v. Saratoga Springs, 
22, Appi eDine 1865547 TN YS. 10325 
Michels v. Syracuse, 92 Hun 365, 36 
NYS 507; Dougherty v. Horseheads, 
73 Hun 448, 26 NYS 642; Granger v. 
Seneca Falls, 45 Hun 60, 9 NYSt 
446; Chamberlain v. Wheatland, 4 
Silv. Sup. 165, 7 NYS 190; St.. John 
v. New York, 13 N. Y. Super. 315, 13 
HowPr 527; Bryant v. Randolph, 14 
aS. 844 [aff 133 _N. Y.. 70, 30 NE 

lle 

N. D.—Johnson y. Fargo, 15 N. D. 
525, 108 NW 243; Ouverson v. Graf- 
ton, 5 N. D. 281, 65 NW 676. 

Pa.—Davis v. Shenandoah Borough, 
Ziisimeabres wpOien LiyemeA, 6 20TeN VV allie ee 
Pittsburg, 205 Pa. 48, 54 A 497; lias 
v. Lancaster, 203 Pa. 638, 53 A 507; 
Henry v. Williamsport, 197 Pa. 465, 
47 A 740; Miller v. Bradford, 186 
Pa. 164, 40 A 409; Glase y. Philadel- 
phia, 169 Pa. 488, 32 A 600; Readdy 
v. Shamokin, 137. Pa. 98, 20 A 396 
(whether dangerous sidewalk, so that 
it was negligence to permit it to re- 
main in that condition); Wible v. 
Philadelphia, 21 Pa. Super. 486; 


Lewis, 


fect or obstruction rendered the street or sidewalk 
unsafe for public travel, or whether the way was 


and sufficient for travel notwith- 


standing the defect or obstruction,®® and in cases 


Rockwell v. Eldred, 7 Pa. Super. 95; 


McClosky v. Dubois Borough, 4 Pa. 
Super. 181. 

R. I—McCloskey v. Moies, 19 R. I. 
29.7; 183 “AS 2255 


S. C.—Holman vy. Orangeburg, 113 
S. C. 489, 101 SE 834; Caston v, Rock 
Hill; 10% S. Cs.124, 92 (SHe191) 

S. D.—Connell vy. Canton, 24 S. D. 
572, 124 NW 839. 

Tex.—Houston Belt, etc., R. Co. v. 
Scheppelman, (Commn. A.) 235 SW 
206; Dallas v. Webb, 22 Tex. Civ. A. 
48, 54 SW 398. 

Utah.—Shugren y. Salt Lake City, 
48 Utah 320, 159 P 530; Candland v. 
Mellen, 46 Utah 519, 151 P 341; Hern- 
don v. Salt Lake City, 34 Utah 65, 95 
P 646, 131 AmSR 827. 

Vt.—Bagley v. Ludlow, 41 Vt. 425; 
Sessions v. Newport, 23 Vt. 9; Wil- 
lard v. Newbury, 22 Vt. 458; Cassedy 
v. Stockbridge, 21 Vt. 391; Kelsey v. 
Glover, 15 Vt. 708; Leicester v. Pitts- 
ford, 6 Vt. 245, 

Va.—Richmond v. Rose, 127 Va. 
772, 102 SE 561, 105 SE 554. 

Wash.—Tubb v. Seattle, 136 Wash. 
332, 239 P 1009; Hanson v. Seattle, 
108 Wash. 586, 185 P 581; Walters v. 
Seattle, 97 Wash. 657, 167 P 124} 
Stone v. Seattle, 30 Wash. 65, 70 P 
249, 67 LRA 2538; Ziegler v. Spokane, 
25 Wash, 439, 65 P 752. 

W. Va.—Waddell v. Williamson, 98 
W. Va. 547, 127 SE. 396; Corbin v. 
Huntington, 81 W. Va. 154, 94 SE 38; 
Corbin v. Huntington, 74 W. Va. 479, 
82 SE 323; Arthur v. Charleston, 46 
W. Va. 88, 32 SH 1024: 

Wis.—Wawiecka v. Superior, 136 
Wis. 618, 118 NW 192, 21 LRANS 
1020; La Fave'v. Superior, 104 Wis. 
454, 80 NW 742; Vass v. Waukesha, 
90 Wis. 337, 68 NW 280; Hein v. 
Fairchild, 87 Wis. 258, 58 NW 418; 
McClure v. Sparta, 84 Wis. 269, 54 
NW 337, 36 AmSR 924; Berg v. Mil- 
waukee, 83 Wis. 599, 53 NW _ 890; 


Schroth v. Prescott, 63 Wis. 652, 24, 


NW 405, 68 Wis. 678, 32 NW 621;, 
McNamara v. Clintonville, 62 Wis. 
207, 22 NW 472, 51 AmR 722; Sullivan 
v. Oshkosh, 55 Wis. 508, 13 NW 468; 
Draper v. Ironton, 42 Wis. 696; Bar- 
stow v. Berlin, 34 Wis. 357; Mc- 
Maugh v. Milwaukee, 32 Wis. 200; 
Wheeler v. Westport, 30 Wis. 392. 

N. B—Glidden v. Woodstock, 383 
N. B. 388. 

Ont.—Derochie v. Cornwall, 21 
Ont. A. 279; Ferguson v. Southwold 
Tp., 27 Ont. 66; Goldsmith v. London, 
11 Ont. 26. 

fa] In determining the question 
of care of a city in regard to a walk, 
the jury may consider the material 
used, and the manner of canstruc- 
tion of the walk, with reference to 
its decay and propable need of re- 
pair. Rock Island v. Starkey, 189 
sueiane 59 NE 971, [rev 91 Til. A. 

98 U. S.—Wolfe v. Erie Tel., etc., 
Co., 338 Fed. 220. 

Ala.—Montgomery vy. Ross, 195 Ala. 
362, 70 S 684; Montgomery v. Supple, 
16 Ala. A. 565, 80 S 139. 

Colo.—Boulder y. Stewardson, 67 
Colo. 582, 189 P 1. ‘ 

Del.—Jarrell  v. 
Del, 454, 56 A 379. 

D. C.—Finney v. District of Colum- 
bia, 47 App. 48, LRA1918D 1103; 
Burke v. District of Columbia, 42 
App, 4388; District of Columbia v. 
Duryee, 29 App. 327, 10 AnnCas 675. 

Fla.—Tallahassee v. Hawes, 81 
Fla, 128, 87 S 765. 

Ga.—Augusta v. Tharpe, 113 Ga. 
152, 38 SH 389. j 

Ida.—Goodman vy. McCammon, 42 
Ida. 696, 247 P 789. ae 

Ill.—Brennan v. Streator, 256 Ill. 


Wilmington, 20 
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of this nature and character it is error on the | part of the court to dispose of the case with- 


468, 100 NE 266 [aff 168 Ill. A. 134]; 
Wells v. Kenilworth, 228 Ill. A. 332; 
O’Rourke v. Minonk, 208 Ill. A. 522; 
Whyers v. Quincy, 208 Ill. A. 49; 
Siegert v. Public Serv. Co., 200 Te 
A. 476; Hindle v. Joliet, 200 Dll. A. 
159; Swenson v. Aurora, 196 Ill. A. 
83; Gaffney v. Dixon, 157 Ill. A. 589; 
Molway v. Chicago, 144 Ill. A. 509 
[aff 239 Tl. 486, 88 NE 485, 23 
LRANS 548, 16 AnnCas 424]; Rock 
rslandssvicnwarkine -bSOme elle Ayow'aU/ on 
Hennepin v. Coleman, 132 Ill. A. 604; 
anton v. Fitzgerald, 37 Ill. A. 


Ind.—Linton y, Jones, 75 Ind. A. 
320, 1380 NE 541. 

Iowa.—Travers v. HEmmetsburg, 
190 Iowa 717, 180 NW _ 1753; Bailey 
v. Le Mars, 189 Iowa 751, 179 NW 
73; Scurlock v. Boone, 142 Iowa 580, 
120 NW 3138; Crandall v. Dubuque, 
136 Iowa 663, 112 NW 555; Patterson 


v. Council Bluffs, 91 Iowa 7382, 59 
NW 63. 
Kan.—Evans vy. Hutchinson, 99 


Kan. 477, 162 P 342; Klipp v. Hoyt, 
99 Kan. 14, 160 P 1000. 
Ky.—Newport v. Schmidt, 191 Ky. 
585, 231 SW 54; Lebanon y. Graves, 
178 Ky. 749, 199 SW 1064, LRA1918B 
1016; Louisville v. Dahl, 170 Ky. 281, 
185 SW 1127; Dayton vy. Lory, 169 
Ky. 94, 183 SW 252; Elsmere v. Tan- 
ner, 158 Ky. 681, 166 SW 220; Coving- 
ton v. Visse, 158 Ky. 134, 164 SW 
332; Louisville v..Haugh, 157 Ky. 
643, 163 SW 1101; Latonia v. Eben- 
schweiger, 118 SW 946; Owensboro 
v. Williams, 116 SW 280; Fugate v. 
Somerset, 97 Ky. 48, 29 SW 970, 16 
KyL 807; Newport v. Miller, 93 Ky. 
22, 18 SW 885, 13 KyL. 889; Coving- 
ton v. Webster, 110 SW 878, 33 Kyl 
649; Midway v. Lloyd, 74 SW 195, 
24 KyL 2448. FAS 


Me.—Radcliffe v. 
Me. 368, 84 A 639. 

Mass.—Naze v. Hudson, 250 Mass. 
368, 145 NE 468; Hurley v. Boston, 
ete., Ri -Co., 228. Mass. 365, . 117 NE 
591; Cannon v. Worcester, 225 Mass. 
270, 114 NE 306; McCarthy v. Stone- 
ham, 223 Mass. 173, 111 NE 698; 
Thomas y. Winthrop, 222 Mass. 456, 
111 NE 173; Thompson v. Boston, 
212 Mass. 211, 98 NE 700; Barron v. 
Watertown, 211 Mass. 46, 97 NE 622; 
, Wright v. Chelsea, 207 Mass. 460, 938 
eNE 840; Howe v. Marlborough, 204 
Mass. 26, 90 NE 396;: Cammett v. 
Haverhill, 197 Mass. 76, 83 NE 331; 
Mason v. Winthrop, 196 Mass. 18, 81 
NE 644; Talbot v. Taunton, 140 Mass. 
552, 5 NE 616; Davis v. Charlton, 
140 Mass. 422, 5 NE 473. 

Mich.—Gable vy. Detroit, 226 Mich. 
261, 197 NW 369; Cone v, Detroit, 
191 Mich. 198, 157 NW 417; Brown 
v. St. Johns, 187 Mich. 641, 154 NW 
79; Wilkins v. Flint, 128 Mich. 
87 NW 195; Williams v. West 
City, 126 Mich. 156, 85 NW 
Urtel v. Flint, 122 Mich. 65, 80 
991; Schrader vy. Port Huron, 
Mich. 173, 68 NW 964. 

Minn:—Genereau_ v. 
Minn, 92, 154 NW 664; Kimball v. 
St. Paul, 128 Minn. 95, 150 NW 379; 
Latell v. Cunningham, 122 Minn. 144, 
142 NW 141; O’Brien =v. St. Paul, 
116 Minn. 249, 133 NW 981, AnnCas 
1913A 668; Neidhardt v. Minneapolis, 
112 Minn. 149, 127 NW 484, 29 
LRANS 822. 

Miss.—Jackson v. Lewis, 108 S 
156; Higginbottom v. Burnsville, 113 
Miss. 219, 74 S 1388. 

Mo.—Hebenheimer vy. St. Louis, 
269 Mo. 92, 189 SW 1180; Perrigo v. 
St. Louis, 185 Mo. 274, 84 SW 30; 
Rutherford v. Hannibal, (A.) 253 SW 
26; Lundahl v. Kansas City, (A.) 
209 SW 564; Morgan v. Kirksville, 
181 Mo. A. 348, 168 SW 835; Towns- 
end v. Joplin, 139 Mo. A. 394, 123 
SW 474; Quinlan vy. Kansas City, 104 
Mo. A. "61165 78 SW 660; Burnes v. 
St. Joseph, 91 Mo. A. 489: Young vy. 
Kansas City, 45 Mo. A. 660. 

Mont.—Pullen v. Butte, 


Lewiston, 


106 
Duluth, 13h 


45 Mont. 


46, 121 P 878; Meisner vy. Dillon, 29 
Mont. 116, 74 ’P 130. 

N. H.—Leslie | Vv. Keene, TSM Ne ta 
807, 101 A 661. 

N. Y.—Goodfellow v. New York, 
100 N. Y. 15, 2 NE 462; Bullock v. 
New York, 99 N. Y. 654, 2 NE 1; 
Collins v. New York, 185 App. Div. 
586, 173 NYS 451; Minton v. Syra- 
cuse, 172 App. Div. 39, 158 NYS 
470; Decker v. New York, 147 App. 


| Div. 691, 182 NYS 558; McDowell Vv. 


Auburn, 126 App. Div. 173, 110 NYS 
941 [aff 197 N. Y. 529 mem, 90 NE 
1161 mem]; De Agramonte y. Mt. 
Vernon, 123 App. Div. 717, 108 NYS 
236; Corr v. New ‘York, 121 App. Div. 


578, 106 NYS 280; Dickerman Vv. 
Weeks, 108 App. Div. 257, 95 NYS 
714; Fisher v. Mt. Vernon, 41 App. 


Div. 293, 58 NYS 499. 

N. D.—-Johnson v. Fargo, 15 N. D. 
525, 108 NW 243; Heckman v, Hven- 
son tN: (Drsii3; 713 NW 427. 

Oh.—Zanesville v.. Goodrich, 32 O. 
Cc. A. 142; Bloom v. Toledo, 2 Oh. Cir. 
ct N.S. 108.325 VOn.. Cir nt, 230% 
Baker v. Addyston, 22 OhNPNS 41. 

Okl.—Sapulpa v. Williams, 249 P 
252: 

Pa.—Calligan v. Monongahela City, 
272 Par 28,115 An: 869. -Mleming riv. 
Wilmerding Borough, 223 Pa. 295, 72 
A 624; Chambers v. Braddock, 34 Pa. 
Super. 407. 

Nex.—Houston Belt, ete., R. Co. v. 
Scheppelman, (Commn. A.) 235 SW 
206 [aff (Civ. A.) 208 SW 167]. 

Utah.—Taylor v. Ogden City, 61 
Utah 455, 214 P 311; Shugren v. Salt 
Lake City, 48 Utah 320, 159 P 530; 
Herndon v. Salt Lake City, 34 Utah 
65, 95 P 646, 131 AmSR 827. 

‘Va.—Richmond v. Gentry, 111 Va. 
160, 68 SE 274; Richmond v. Pember- 
ton, 108 Va. 220, 61 SE 787. 

Wash.—Lewis v. Spokane, 124 
Wash. 684, 215 P 36; Smith v. Spo- 
kane, 103 Wash. 314, 174 P 2; Wal- 
ters v. Seattle, 97 Wash. 657, 167 P 
124; Dougan v. Seattle, 76 Wash. 621, 
136 P 1165, 51 LRANS 214, 79 Wash. 
696, 139 P 601; James v. Seattle, 68 
Wash. 359, 123 P 472; Larsen v. 
Sedro-Woolley, 49 Wash. 134, 94 P 
938; Saylor v. Montesano, 11 Wash. 
328, 39 P 653. 

W. Va.—Parrish v. Huntington, 57 
W. Va. 286, 50 SE 416. 

Wis.—Rheinschmidt v. Tomah, 162 
Wis. 242, 155 NW 122; Kawiecka v. 
Superior, 136 Wis. 613, 118 NW 192, 
21 LRANS 1020; Benedict v. Fond 
du Lac, 44 Wis, 495. 

Ont.—Lucas v. Moore Tp., 3 Ont. 
A. 602. 

[a] An obstruction two inches 
high in a sidewalk or street crossing 
cannot be said, as a matter of law, 
not to be such a defect as will ren- 
der the city liable for injuries 
caused by it. Baxter v. Cedar Rap- 
ids, 103 Iowa 599, 72 NW.790. 

{bJ Holes, depressions, and abrupt 
slopes.— Watertown v. Greaves, 112 
Fed. 183, 50 CCA 172, 56 LRA 865; 
Swenson v. Aurora, 196 Ill. A. 88; 
Molway v. Chicago, 144 Ill. A. 509 
Laff 239 IN. 486, 88 NE 485, 23 


LRANS 5438, 16 AnnCas 424]; New 
Albany v. Stallings, 71 Ind. A, 232, 
124 NE 701; Welsh v. Des Moines, 


(Iowa) 170 NW 3869; Evans v, Hutch- 
inson, 99 Kan, 477, 162 P 342; Louis- 
Ville’ v. Dahl, 170 Ky. 281, 185 SW 
1127; Louisville v. Haugh, 157 Ky. 
643, 163 SW 1101; Louisville v. 
Uebelhor, 142 Ky. 151, 1384 SW 152; 
Louisville v. Laufer, 140 Ky. 457, 
131 SW 192; Radcliffe v. Lewiston, 
109 Me. 368, 84 A 639; Williams v. 
Winthrop, 218 Mass. 581, 100 NE 
1101; Upham v. Boston, 187 Mass. 
220, 72 NE 946; Gable v. Detroit, 226 
Mich. 261, 197 NW 3869; Cornell v. 
Ypsilanti, 212 Mich. 540, 180 NW 405; 
Wadkins v. Albion, 201 Mich, 130, 
166 NW 982; Newman v. Ann Arbor, 
134 Mich. 29, 95 NW 995; Williams 
v. West Bay City, 126 Mich, 156, 85 
NW 458; Urtel v. Flint, 122 Mich. 


65, 80 NW 991; Estabrook v. Du- 
luth, 142 Minn, 318, 172 NW 123; 
Sumner v. Northfield, 96 Minn, 107, 
104 NW 686; Lundahl y. Kansas City, 
(Mo, A.) 209 SW 564; Morrill v. Kan- 
sas City, (Mo. A.) 179 SW 759; De- 
land v. Cameron, 112 Mo. A. 704, 87 
SW :597; (Derry. we Perrys 199 Nays 
79, ‘92 NEY 91, 357 LRANS (666, 
AnnCas 796; Goodfellow v. New. 
York, 100 N. Y. 15, 2 NE 462; Clem- 
ence v. Auburn, 66 N. Y. 334 [aff 4 
Hun 386]; Wensley v. New York, 
1738 App. Div. 248, 159 NYS. 510; 
Decker v. New York, 147 App. Div. 

691, 132 NYS 558; Murphy v. New 
York £42)" Apple Dive. 62.5 1216S 
707; Stratton v. New York, 117 App: 

Div. 887, 103 NYS 358 [rev on. other 
grounds 190, N. Y. 294, 88 NE 40]; 
Dickerman y. Weeks, 108 App. Div. 
257, 95 NYS ‘714; O’Brien v. Syra- 
cuse, 31 App. Div. 328, 52 NYS 224; 
Smith v. New York,-17 App. Div. 438, 
45 NYS 239; Bateman v. New York 
Cent., ete. Re Co; 4 ‘Hun 429 eore 
NYSt 454; Morroney v. New York, 49 
Mise. 307, 97 NYS 642 [aff 117 App. 
Div. 843 mem, 103 NYS 1135 mem]; 
Kellman v. New York,.200 NYS 295; 

Krause v. Wilton, 40 N. D. 11, 168 
NW 172; Wuest v. Cincinnati, 13 Oh 
NPNS 249; Sapulpa v. Williams, 
(Okl.) 249 P 152; Calligan v. Monon- 
gahela City, 272 Pa. 28, 115 A 869 
(whether a hole was of such a char- © 
acter naturally to grasp a shoe heel 
of the usual size worn by swomen); 
Backer v. Aspinwall, 255 Pa. 541, 
100 A 479; Purcell v. Riebe, 227 Pa. 
503, 76 A 212; Henry vy. Williamsport, 
197 Pa. 4650047 A‘. 7405) Shafersoy. 
Philadelphia, 60 Pa. Super. 256; 
Wible v. Philadelphia, 21 Pa. Super. 
486; Canfield v. East Stroudsburg 
Borough, 19 Pa. Super. 649; Lewis v. 
Spokane, 124 Wash. 684, 215 P 36; 
La Fave v. Superior, 104 Wis. 454, 80 
NW 742. 

[ec] Coalholes and other perma- 
nent openings.—Franklin y. Harter, 
127 Ind. 446, 26 NE 882; Boston v. 
Brooks, 187 Mass. 286, 73 NE 206 
(cellarway); Latell v. Cunningham, 
122 Minn. 144, 142 NW 141 (coalhole); 
Hebenheimer y. St. Louis, 269 Mo. 
92, 189 SW 1180 (holding that the 
fact that many persons passed over 
a coalhole without injury, and that 
several testified positively that the 
cover was not defective, did not 
show the testimony of plaintiff and 
her witnesses to be untrue, but sim- 
ply made a question for the jury); 
Barr v. Kansas City, 121 Mo. 22, 25 
SW 562 (manhole); Stack v. Ports- 
mouth, 52 N. H. 221 (cellar); Myers 
v. New York, 154 App. Div. 7138, 139 
NYS 432; Moser v. Legniti, 76 Misc. 
216, 134 ‘NYS 606 (coalhole); Smith 
v. Spokane, 103 Wash. 314, 174 P 2 
(nanhole); McClure v. Sparta, 84 
Wis. 269, 54 NW 3387, 36 AmSR 924 
(hatechway): Barstow iv. + Berling 434 
Wis. 357 (hatchway). 

[d] Overhanging and falling’ ob- 
jects.—(1) Bridge or trestle over 
street. Bowen y. Louisville, ete., R. 
Co., 205 Ky. 314, 265 SW 787: Frank- 
fort v. Bowen, 205 Ky. 309, 265 SW 
785 (eight feet between pavement 
and trestle); Talbot v. Taunton, 140 
Mass. 552, 5 NE 616 (eight feet and 
eight inches between surface of 
street and bridge). (2) Awnings over 
sidewalk. Tallahassee vy. Hawes, 81 
Fla. 123, 87 S 865. (3) That an awn- 
ing did not fall until after the lapse 
of seven years is not, as a matter of 
law, conclusive evidence that it was 
properly constructed, and that its fall 
was not attributable to its defective 
condition; and hence it is proper to 
submit such question to the jury. 
Hume v. New York, 74 N. Y. 264, 57 
HowPr 359 [rev 9 Hun 674]. (4) 
Other falling objects. Brown vy. St. 
Johns, 187 Mich. 641, 154 NW 79; 
Cedarland Vv. Thompson, 200 Mo. A 
618, 209 SW 554 (lumber piled near 
sidewalk) ; McCloskey v. Buckley, 
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out the intervention of the jury.®® 
it is a question for the jury whether the par- 
ticular defect or obstruction amounted to a pub- 
whether 
such a defect or obstruction as the municipality 
was bound to use reasonable eare, diligence, and 


lice nuisance in -the highway; 


prudence to guard against and remedy ;” 
the municipality exercised reasonable care in per- 
mitting the defect or obstruction to remain*® for an 


223 N. Y. 187, 119 NE 395 (brick col- 
umns falling from gateway); Mc- 
Carron y. Philadelphia, 46 Pa. Super. 
145, 151 (flagstone slanting on edge 
against abutment of bridge). 

[e] Objects calculated to frighten 
horses.—Boulder y. Stewardson, 67 
Colo., 582, 189 P 1 (steam roller and 
,/coal wagon); Vandalia v. Huss, 41 Il. 
A. 517 (pile of shavings three or four 
feet high on side of road); Elam v. 
Mt. Sterling, 132 Ky. 657, 117 SW 
250, 20 LRANS 512; Hurley v. Bos- 
ton, etc., R. Co., 228 Mass. 365, 117 
NE 591 (staging hanging down from 
bridge); Barr v.,Bainbridge, 42 App. 
Div. 628, 59 NYS 132 (pile of rub- 
bish); Wallace v. Canandaigua, 117 
NYS 912 [rev on other grounds 153 
App. Div. 938 mem, 138 NYS 1147 
mem]; Ouverson vy. Grafton, 5 N. D. 
281, 65 NW 676 (threshing machine). 

{f] Snow and ice.—Linton  v. 
Jones, 75 Ind. A. 320, 180 NE 541; 
Beardmore v. New Albin, (Iowa) 211 
NW 430; Travers v. Emmetsburg, 
190 Iowa 717, 180 NW 753; Gregg v. 
Springville, 188 Iowa 239, 174 NW 
23; Bailey v. Cambridge, 174 Mass. 
188, 54 NE 523; Gerald v. Boston, 
108 Mass. 580; Morrison y. Ironwood, 
189 Mich. 117, 155 NW 477; Navarre 
v. Benton Harbor, 126 Mich. 618, 86 
NW 138; Seeber v. Hannibal, (Mo. 
A.) 288 SW 974; Quinlan v. Kansas 
City, 104 Mo. A. 616, 78 SW _ 660; 
Townsend v. Butte, 41 Mont. 410, 109 
P 969; Leonard v. Butte, 25 Mont. 
410, 65 P 425; DeBoulet v. New York, 
192 App. Div. 359, 182-NYS 697; 
Kaiser v. New York, 184 App. Div. 
866, 172 NYS 626; Ballard v. Ham- 
burg, 143 App. Div: 719, 128 NYS 
325 [app to Ct. of App. den 148 App. 
Div. 899 mem, 132 NYS 1121 mem, 
146 App. Div. 902 mem, 133 NYS 
1112 mem]; Bloom v. Toledo, 2 Oh. 
Gir’ Ct) NL S.7108, 25 Oh. Cir. Cty 235; 
Rothacker v: Philadelphia, 42 Fa. 
Super. 408; Murray v. Spokane, 117 
Wash. 401, 201 P 745; Bull v. Spo- 
kane, 46 Wash. 237, 89 P 555, 13 
LRANS 1105; Byington v. Merrill, 
112 Wis. 211, 88 NW 26. 

{[g] Plan of construction.—(1) 
The jury is entitled to pass upon a 
personal injury case in which it is 
alleged that the injuries resulted 
from the negligent plan of construc- 
tion adopted with respect to a side- 
walk, only where the court can say 
as a matter of law that such plan of 


construction was negligent. Powers 
Veo Mast St. Louls, 161 i111. *A. “1635 
Healy ‘v.. ‘Chicago, 131 1.;, A. 188. 


(2) The jury is not required as a 
matter of law to give controlling 
weight to judgment of city officials 
in planning the improvement when it 
is so doubtful whether the improve- 
ment was dangerous that different 
minds might entertain different opin- 
ions. Klipp v. Hoyt, 99 Kan. 14, 160 
ee O00: (3) Where the plan pre- 
pared by a city for the improvement 
of a public alley required no unlaw- 
ful thing to be done by the con- 
tractor for the work, the city was 
not negligent as a matter of law 
merely because the plan required an 
excavation wholly within the alley 
to be carried to a lower level than 
the foundation of a building adjacent 
to the alley. McGrath v. St. Louis, 
O15 Mo... 191, 114, SW ..6141. (4) 
Whether actual construction con- 
formed to general plan of construc- 
tion is question of fact for jury. 
Finney y. District of Columbia, 47 
App. (D. C.) 48, LRA1918D 1103. (5) 
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it was 


2 


or whether | court. 


Whether a general plan of construc- 
tion is reasonable is a question for 
the jury. Finney v. District of Co- 
lumbia, supra. (6) Where defense is 
that an established custom has rip- 
ened into an implied plan of con- 
struction, existence of implied plan 
is a question of fact for jury. Fin- 
ney v. District of Columbia, supra. 
(7) Whether, after construction ac- 
cording to a reasonable general plan, 
by neglect a dangerous condition had 
arisen is a question of fact for jury. 


Finney vy. District of Columbia, su- 
pra. 
99. D. C.—Domer y. District of 


Columbia, 21 App. 284. 

Ida.——Goodman y. McCammon, 42 
Ida. 696, 247 P 789. 

Kan.—Osage City v. Brown, 27 
Kan. 74; Hartford v. Graves, 8 Kan. 
A, 677, 57 P 133. 

N. Y.—Murphy v. New York, 142 
App. Div. 62, 126 NYS 707. 

Pa.—Shafer y. Philadelphia, 60 Pa. 
Super. 256. 

Wis.—Barstow v. Berlin, 34 Wis. 
Bia 

[a] A nonsuit founded on the 
opinion of a policeman that a defect 
did not render the sidewalk danger- 
ous was improper. Goodfellow v. 
New York, 100 N. Y. 15, 2 NE 462. 

1. See infra § 2047. 

2. U. S.— Superior v. Olt, 239 Fed. 
100, 152 CCA 150. 

Ill.— Wells v. Kenilworth, 228 Ill. 
A. 332. 

Iowa.—Geer v. Des Moines, 183 
Towa 837, 167 NW 635; Searing ee 


eee 108 Iowa 424, 79 
123. 

Mass.—Junkins v. Stoneham, 234 
Mass. 130, 125 NE 140; Lamb v. 


Worcester, 177 Mass. 82, 58 NE 474; 
‘Post v. Boston, 141 Mass. 189, 4 NE 


815. 
Mich.—Cone v. Detroit, 191 Mich. 


198, 157 NW 417; Seeger v. Hart, 
160 Mich. 134, 125 NW 34. 
Minn.—FEstabrook vy. Duluth, 142 
Minn. 318, 172 NW 123. 
Mo.—Price v. Maryville, 174 Mo. 


A. 698, 161 SW 295. 

N. ¥.—Beltz v. Yonkers, 148 N. Y. 
67, 42 NE 401; Weil v. New York, 
38 App. Div. 640, 57 NYS 1150; Vos- 
per v. New York, 49 N. Y. Super. 
296. 

Pa.—Brink vy, bo 
Pa. Super. 607. h 

Utah.—Candland v. Mellen, 46 Utah 
519 W5t BP 341. 

Wash.—Tubb v. Seattle, 136 Wash. 
doze 209 es L0092 

Wis.—Wanta v. Milwaukee Electric 
R., ete., Co., 148 Wis. 295, 134 NW 133. 

Lights and guards see infra § 2046. 


Troy Borough, 


3. Conn.—Fitch v. Hartford, 92 
Conn. 865, 102 A 768. 
Iowa.—Jones v. Sioux City, 185 


Iowa 1178, 170 NW _ 445, 10 ALR 
474; Welsh v. Des Moines, 170 NW 


369; Balecom vy. Independence, 178 
oe 685, 160 NW 305, LRA1917C 


Ky.—Louisville v. Haugh, 157 Ky. 
643, 168 SW 1101. 

Mass.—Redford v. Woburn, 176 
Mass. 520, 57 NE .1008. 

Mo.—Willis v. St. Joseph, 184 Mo. 
A. 428, 171 SW 27. 

Nebr.—Gielen v. Florence, 94 Nebr, 
619, 148 NW 932. 

N. Y.—Schafer v. New York, 154 N. 
Y. 466, 48 NE 749; Kaiser v. New 
York, 184 App. Div..866, 172 NYS 626; 
Kortlang v. Mt. Vernon, 129 App. Div. 
535, 114 NYS 252; Bradner v. War- 
wick, 91 App. Div. 408, 86 NYS 935; 
Kellman y. New York, 200 NYS 295; 


Slight or trivial defects or obstructions. 
a defect in a street or sidewalk is so slight or an 
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unreasonable length of time.* 

Determination by court. But where the evidence 
is insufficient, or is clear and undisputed, or is such 
that but one inference could reasonably be drawn 
therefrom, the question of negligence in respect of 
the particular defect or obstruction is one for the 


Where 


Wallace v. Canandaigua, 117 NYS 912 
[rev on other grounds 153 App. Div. 
938 mem, 138 NYS 1147 mem]. 

N. D.—Anderson y. Jamestown, 50 
N. D.'531, 196 NW 753. 

Oh.—Barry v. Akron, 7 Oh. Cir. Ct. 
N. 8S. 575, 28 Oh. Cir. Ct. 728; Rus- 
sell. vv. Toledo, 190 On. Cirs Ctru4ig; 
10 Oh. Cir. Dec. 367. 

Pa.—Rothacker y. Philadelphia, 42 
Pa. Super, 408. 

Tex.—San Antonio vy. Chism, (Civ. 
A.) 71 SW 606. 

Wash.—Smith y. Seattle, 33 Wash, 
481, 74 P 674. 

N. B.—Cameron v. Moncton, 29 N. 
Bit shes 

4. D. C.—District of Columbia _v. 
Moulton, 15 App. 363 [rev on other 
grounds 182 U. S. 576, 21 SCt 840, 45 
Ti Sede 28g 

Ga.—Macon v. Morris, 10 Ga. A, 
298, 73 SE 539. 

Ind.—Huntington y. Stuver, 41 Ind. 
A. 171, 83 NE 518. 

Ky.—Harrodsburg v. Sallee, 142 
Ky. 829, 1835 SW 405. 


N. Y¥.—O’Connor v. New York, 16 
Daly 58, 8 NYS 530, 9 NYS 492. 

N. C.—Revis v. Raleigh, 150 N. C. 
348, 68 SE 1049. 


Compare Portsmouth vy. Houseman, 
109 Va. 554, 65 SE 11 (holding that 
what is a reasonable time within 
which to repair a defective sidewalk 
is a mixed question of law and fact). 

[a] Removal of snow.—What con- 
stitutes a reasonable time for the re- 
moval of snow is a question for the 
jury. O’Connor v. New’ York, 16 Daly 
58, 8 NYS 530, 9 NYS 492. 

Constructive notice as question of 
law or fact see infra § 2048. 

5. U. S.—District of Columbia v. 
Moulton, 182 U. S, 576, 21 SCt 840, 45 
L. ed. 1237 [rev 15 App. (D. C.) 363]. 

Colo,—Denver v. Burrows, 76 Colo, 
LUGS 22d ASA 0% 

D. C.—-Scott v. District of Colum- 
bia, 27 App. 413. 

Sqr ae v. Chicago, 162 Ill. A, 
lowa.—Tobin v. Waterloo, 131 Iowa 
75, 107 NW 1081. 

Ky.—Dayton v. Lory, 169 Ky. 94, 
183 SW 252; Elsmere v. Tanner, 158 
Ky. 681, 166 SW 220; Lexington vy. 
Cooper, 148 Ky. 17, 145 SW 1127, 
43  LRANS 1158. 


Minn.—Briglia v. St. Paul, 134 
ap 97, 158 NW 794, LRA1916F 
a Mo—Kinney v. Springfield, 35 Mo. 
‘Nebr.—Music v. Adams, 96 Nebr. 


298, 147 NW 696. 

N. H.—Leslie v. Keene, 78 N, H. 
607, 101 A 661. 

N. Y.—lLalor v. New York, 208 N. 
Y. 4381, 102 NE 558, AnnCas1916E 
572; Quinn v. New York, 145 App. 
Div. 195, 129 NYS 1028; O’Connor vy. 
New York, 16 Daly 58, 8 NYS 530, 9 
NYS 492, : 

Pa,—MclIntyre vy, Pittsburgh, 238 
Pa. 524, 86 A 300; Kelchner vy, Nan- 
ticoke Borough, 209 Pa. 412, 58 A 
Sa Neuin vy. Pottsville, 70 Pa. Super, 


S. D.—Stewart v. Watertown, 47 
S. D. 286, 198-NW 125, 
W. Va.—Parrish v. Huntington, 57 


W, Va. 286, 50 SE 416, 

is.—Kuchler v. Milwauk 

Wis. 320, 162 NW 315; awleslnte 

Superior, 136 Wis. 613, 118 NW 192 

21 LRANS 1020; Koepke v. Milwau. 

kee, 112 Wis. 475, 88 NW 238; Bene- 

dict v. Fond du Lac, 44 Wis. 495, 
Slight or trivial defects or ob- 

structions see infra this section, 
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obstruction so immaterial that the minds of reason- 
able men would not differ in the conclusion that it 
was not dangerous to travel in the ordinary modes 
by persons exercising due care, the court may so 


determine as a matter of law.® 


[§ 2046] (b) Lights and Guards. 
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2046 ye 


lighted opening, pitfall, or obstruction on a sidewalk 
or driveway, it is ordinarily a question for the jury 
whether, under the circumstances of the particular 
case, it was defendant’s duty to have guards, bar- 


riers, or lights at the place of the accident for the 


In case of an 


accident occurring because of an unguarded or un- 


6. Iowa.—Geer v. Des Moines, 183 
Iowa 837, 167 NW 635. 

Ky.—Lexington v. Cooper, 148 Ky. 
17, 145 SW 1127, 43 LRANS 1158. 

N. Y.—Beltz v. Yonkers, 148 N. Y. 
67, 42 NE 401; Goodfellow v. New 
York,.100 N. Y. 15, 2 NE 462; Weil 
v. New: York, 38 App. Div. 640, 57 
NYS 1150. oe 

S. D.—Keen v. Mitchell, 37 S. D. 
247, 157 NW 1049, LRA1916FP 704. 

Utah:—Shugren y. Salt Lake City, 
48 Utah 320, 159 P 530. 

Va.—Richmond v. Rose, 127 Va. 
772, 102 SE 561, 105 SH 554. 

[a] hus, where injury resulted 
to a traveler from an alleged defect 
in a street, which was not of itself 
of such dimensions or character as 
to make an accident probable, the 
fact of the occurrence of the acci- 
dent did not justify submission to 
jury of the question of the city’s 
negligence. Keen v. Mitchell, 87 S. 
D. 247, 157 NW 1049, LRA1916F 704, 

{b] Defects held not slight or 
trivial within rule.—(1) An irregu- 
larity in a sidewalk, causing the ele- 
vation of a_seetion thereof to a 
height of two inches at one edge 
and half an inch at the other edge 
above the rest of the walk, and which 
to a casual glance appeared like an 
ordinary expansion joint in the walk, 
was not so slight a defect that it 
was not actionable as a matter of 
law, and the city was not entitled 
to judgment on demurrer to the evi- 
denee. Richmond v. Rose, 127 Va. 
772, 102 SE 561, 105 ‘SH 554. (2) A 
eement block of a cement sidewalk 
lifted from one to three inches above 
the surface of the walk is not as a 
matter of law such a “‘trivial defect” 
as not to charge the city with negli- 
gence in failing to remedy it- after 
notice. Geer v. Des Moines, 183 
Towa 837, 167 NW 635. (3) It can- 
not be said as a matter of law that a 
city was not negligent in maintain- 
ing in the residence portion of a city 
a sidewalk with one of the cement 
blocks raised two to two and three- 
eighths inches, on the edge of which 
a pedestrian was tripped. Shugren 
vy. Salt Lake City, 48 Utah 320, 159 P 
530. (4) An elevation of five to six 
inches of the end of a flagstone on 
the sidewalk of a business street 
in the center of a populous city could 
not as a matter of law be held to be 
such a slight or trivial defect as 
to relieve the city of responsibility 
for, its continuance. Dickerman_ v. 
Weeks, 108 App. Div. 257, 95 NYS 
714. (5) Other defects or obstruc- 
tions held not to show negligence as 
a matter of law. See cases supra 
note 98. 

7. U. S.—Citizens’ Gas, etc., Co. 
v. Nicholson, 152 Fed. 389, 81 CCA 
515. é 

Ala.—Montgomery v. Wyche, 169 
Ala. 181, 63°S 786. 

Ga.—Atlanta v. Wilson, 59 Ga. 544, 
27 AmR 396; Barrett v. Savannah, 13 
Ga. A. 86, 78 SH 827. 

TIll.— Chicago v. Baker, 195 Ill. 54, 
62 NE 892 [aff 95 Ill. A. 413]; Wells 
vy. Kenilworth, 228 Ill. A. 332; Gaff- 
ney v. Dixon, 157 Ill. A. 589; Chicago 
v. Reid, 141 Ill. A. 514; Chicago v. 
Carlson, 128 Ill. A. 582; Rockford v. 
Russell, 9 Ill. A. 229, 


Ind.—New Castle v. Grubbs, 171 
Ind. 482, 86 NE 757, 

Iowa.—Whitlatch v. Iowa Falls, 
199 Iowa 73, 201 NW 88; Spurling 


vy. Stratford, 195 Iowa 1002, 191 NW 
724; Parker v. Bedford, 139 Iowa 545, 
117 NW 955; Sutherland v. Council 
Bluffs, 99 NW 572; Goucher v. Sioux 


City, 115 Iowa 639, 89 NW 24; Lich- 
tenberger v. Meriden, 91 Iowa 45, 
58 NW 1058; Day v. Mt. Pleasant, 
70 Iowa 198, 30 NW 853; Mander- 
schid v. Dubuque, 29 Iowa 73, 4 AmR 
196. 

Kan.—Rosedale v. Cosgrove, 10 
Kan, A.211, 63 P 287. 

Md.—Baltimore v. State, 146 Md. 
440, 126 A 130; State v. Baltimore 
City, 129 Md. 686, 99 A 860, 

Mass.—Magay v.  Claflin-Sumner 
Coal , Co.,, 153; NE. 534; Sullivan. v. 
Worcester, 232 Mass, 111, 121 NE 
788; Dolan v. Charles J. Jacobs Co., 
221 Mass. 256, 108 NE 939; Hurley 
v. Boston, 202 Mass. 68, 88 NE 596; 
Harris v. Great Barrington, 169 
Mass. 271, 47 NE 881; Spurr v. Shel- 
burne, 131 Mass. 429; Warner v. Hol- 
yoke, 112 Mass. 362; Britton v. Cum- 
mington, 107 Mass. 347. 

Mich.—Hall v. Flint, 195 Mich. 638, 
162 NW 270; Hannon vy. Gladstone, 
136 Mich. 621, 99 NW 790; Sterling 
v. Detroit, 134 Mich, 22, 95 NW 986; 
Baker v. Grand Rapids, 111 Mich. 447, 
69 NW 740. 


Minn.—Briglia v. St. Paul, 134 
Minn. 97, 158 NW 794, URA1916F 
1216; Watson v. Duluth, 128 Minn. 


446, 151 NW 143; Weiser vy. St. Paul, 
86 Minn. 26, 90 NW 8. 

Mo.—Myers v. Kansas City, 108 
Mo. 480, 18 SW 914; Loewer v. Se- 
dalia, 77 Mo. 431; Roy v. Kansas 
City, 204 Mo. A. 332, 224 SW 132; 
Francis v, West Plains, 203 Mo. A. 
249, 216 SW 808; Asbill v. Joplin, 
140 Mo, A. 259,.124 SW 22; 
gher v.- Tipton, 133, Mo. A. 55%, 7103 
SW 674; Jackson v. Kansas City, 
106 Mo, A. 52, 79 SW 1174; Gerber 
vV.udsansass City; 105. Mio. Ay) Lon To 
Sian elects 

Nebr.—McMasters vy. Lincoln, 101 
Nebr, 278, 163 NW 319; South Omaha 
v. Cunningham,: 31 Nebr. 316, 47 
NW 930. 

N. H.—Stack v. Portsmouth, 52 N. 
H. 221; Woodman v. Nottingham, 49 
N.. H. 387, 6 AmR 526. 

N. J.—Rohan y. American Sugar 
Fe te lie Con i94 ) Ned Gi 256 LOO) FA 

6. 

N. Y.—Ivory v. Deerpark, 116 N.Y. 
476, 22 NE 1080; Jewhurst v. Syra- 
cuse, 108 N. Y. 303, 15 NE 409; Len- 
drum v. Cobleskill, 192 App. Diy. 828, 
183 NYS 215; Harding v. New York, 
18h wApp: Ding 251; 9168 NYS 266% 
Blakeslee v. Geneva, 61 App. Div. 42, 
69 NYS 1122; Kane v. Yonkers, 43 
App. Div. 599, 60 NYS 216 [rev on 
other grounds 169 N. Y. 392, 62 NE 
428]; Kiernan v. New York, 14 App. 
Div. 156, 48 NYS 538; Roblee v, In- 
dian Lake, 11 App. Div. 435, 42 NYS 

26; Burns v. Yonkers, 83 Hun 211, 
31 NYS 757; Van Gaasbeck v. Say- 
gerties, 82 Hun 415, 81 NYS 354 [aff 
154 N. Y. 767 mem, 49 NE 1105 
mem]; Wood y. Gilboa, 76 Hun 175, 
27 NYS 586 [aff 146 N. Y. 383 mem, 
42 NE 542 mem]; Lane v. Hancock, 
67 Hun 628, 22 NYS 470 [rev on other 
grounds 142 N. -Y. 510, 37 NE 473]; 
Pettengill v. Yonkers, 39 Hun 449; 
Sevestre v. New York, 47 N. Y. Super, 
341; Akers v. New York, 14 Misc. 524, 
35 NYS 1099; Sheridan v. New York, 
12 Misc. 47, 33 NYS 71; Ya Deau v. 
Gasparrini, 170 NYS 1011; Cunning- 
ham vy. Nilson, 84 NYS 668; Wienke 
v. North Tonawanda, 20 NYS. 390 
[aff 148 N. Y¥. 725 mem, 42 NE 726 
mem]; Tompkins v. Oswego, 15 NYS 
371 [aff 1381 N.Y. 581 mem, 30 NE 
67 mem]; Reid v. Ripley, 14 NYS 
124; McDonald v. Troy, 13 NYS 385; 
Holcomb vy. Champion, 12 NYS 882 


Galla- | 


protection of travelers;’ whether there were guards, 


mem]. ; 
. C.—Tinsley v. Winston-Salem, 
135 SE 610; Johnson v, Raleigh, 156 
N..C, 269; 72 SE 368. 

Pa.—Felt v. West Homestead Bor- 
ough, 260 Pa. 11, 103 A 508; Webb 
v. Philadelphia, 231 Pa. 21, 79 A 874; 
O’Malley v. Parsons, 191 Pa. 612, 43 
A 384, 71 AmSR 778; Wellman v. 
Susquehanna Depot, 167 Pa. 239, 31 
A 566; Strahl v. Philadelphia, 35 Pa, 
Super. 301. 


R. I.—Sauthof v..Granger, 19 R.\I.- 


606,. 35 A 300; Mayor v. Hverson, 
18 R. I. 748, 30 A 626. 

Tex.—Dallas vy. Halford, (Civ. A.) 
210 SW 725. 

Vt.—Drew vy. Sutton, 55 Vt. 586, 45 
AmR 644. 

Wis.—Vogel v. Otto, 182 Wis. <1, 
195 NW 859. 


cs a Beaded v. Woodstock, 33 N. 
Ont.—Steinhoff v. Kent, 14 Ont. A. 
12; Walton. v. York, 6 Ont. A. 181; 
Lucas v. Moore Tp., 3 Ont. A. 602. 
[a]. Tlustrations of questions for 
jury.—(1) Whether a road was defec- 
tive when the space between the 
traveled part, seventeen feet wide, 
and a_ steep slope on the side run- 
ning into a ditch three feet deep, 
was only six inches, and there was 
no barrier or railing. Harris v, 
Great Barrington, 169 Mass. 271, 47 
NE 881. (2) Whether it was negli- 
gence not to erect a barrier when 
the traveled track was only seven 
feet wide, and three feet away there- 
from was a slope of thirteen feet 
with a descent of sixteen feet verti- 


cally in a_ horizontal distance of 
thirty-one feet. Burns y. Yonkers, 
Sor Hany) 2015" Sar Nays Tena (3) 


Whether it was necessary for a vil- 
lage which maintained a heavy con- 
erete safety island in the center of 
a street to equip a concrete lamp- 
post two feet square which stood in 
the center of the island with lights 
for guidance of users of highway at 
night. Wells _v. Kenilworth, 228 11, 
A. 332. (4) Whether it was negli- 
gence to fail to place guards or rail- 
ings about a stairway opening into 
a public street. Geary v. Chicago, 
161 Til. A. 461. (5) Whether danger 
signals should have been placed at 
night on an obstruction in a street, 
Gaffney v, Dixon, 157 Ill. A. 589. (6) 


Whether a sidewalk constructed at a, 


distance above the ground and in 
constant use by children is defective 
and dangerous if unprovided with 
guard rails. Chicago v. Reid, 141 
Til, A. 514. (7) Whether the mu- 
nicipality was negligent in leaving 
without protection an open drain 
ditch adjacent to the traveled por- 
tion of the street. Parker v. Bed- 
ford, 139 Towa 545, 117 NW 955. (8) 
Whether defendant city was liable 
for the death of plaintiff’s intestate 
alleged to have been caused by fall- 
ing into water due to defendant’s 
failure properly to protect a street 
at a point overlooking a dock. State 
v. Baltimore City, 129 Md. 686, 99 A 
860. (9) Whether a statute requir- 
ing either closing of street or warn- 
ing to public against its use has been 
complied with. Sullivan v. Worces- 
ter, 232 Mass. 111, 121 NE 788. (10) 
Whether a city was negligent in 
failing to provide a railing or barrier 
along Fen pieene to a deep 
ravine. allas v. Halford, (Tex. Civ. 
Ay 310 ay 725. tub a 

are as to persons under - 
ability.x—Where a blind man fad 
been in the habit of using a street 


[aff 128 N. Y. 599 mem, 28 NE 252!for ten. years, defendant municipal- 
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barriers, or lights;® whether they were adequate or 
sutficient for the purpose;® and, in cases of their 
removal, whether the municipality was at fault in 
In clear cases, however, the 
court may decide the necessity of a barrier as a 


not replacing them.!° 


matter of law.'? 


[§ 2047] (4) Existence of Nuisance. Where there 
is evidence sufficient to warrant a finding of the 
jury as to the existence of a nuisance, the issue 


ity could not avoid responsibility as 
a matter of law in leaving an ex- 
cavaction exposed, on the theory that 
the passage ot a blind man was un- 
foreseen. Balcom v, Independence, 
rhe iowa 685, 160 NW 305, LRA1917C 
120, 


8. Eldridge v. Clark, etc., Constr. 
Go. Gal.) A.) 243 Peasy” Yazoo City 
v. Loggins, (Miss.) 110 S 833. 

9 UU. S—Minot v. Walton, 183 
Fed. 768, 106 CCA 466; Baltimore v. 
Maryland, 166 Fed. 641, 92 CCA 335. 

Aia.—Albany vy. Black, 214 Ala. 
359, 108 S 49. 

Cal.—Stockton Auto. Co. v. Confer, 
154 Cal. 402, 97 P 881. 

Conn.—Mulligan v. 
69 Conn. 96, 36 A 1005. 

D. C.—Koontz v. District of Co- 
lumbia, 24 App. 59. 

Ill.—Jefferson vy. Chapman, 127 
Til. 488, 20 NE 33, 11 AmSR 136 Laff 
27 In. A. -43]; Douvia v. Ottawa, 
2VU0 Ill. A. 131; Pfeifer v. Lake, 37 


Til, A. 367, 
Iowa.—Garentz v. Carroll, 136 
199 Ky. 


Iowa 569, 114 NW 57. 
Ky.—Lampton v. Wood, 

250, 250 SW 980; De Garmo v. Vogt, 

151 Ky. 847, 152 SW 969. 

Sat De Sgee he v. Frankfort, 55 Me. 
Mass.—Dolan vy. Charles- J. Jacobs 

Co., 221 Mass. 256, 108 NE 939; 

Thompson v. Boston, 212 Mass. 211, 


New Britain, 


98 NE 700; Bennett. v. Everett, 191] 


Mass. 364, 77 NE 886; 
Bridgewater, 167 Mass. 248, 45 NE 
730; Norwood v. Somerville, 159 
Mass. 105, 33 NE 1108; Lyman vy. 
Amherst, 107 Mass. 339. 

Mich.—Brydon Vv. Detroit, 
Mich. 296, 79 NW 620; Welsh v. Lan- 
sing, 111 Mich. 589, 70 NW 129. 
‘aye tes Paul v. Kuby, 8 Minn. 
- Mo.—Burton y. Kansas City, 181 
Mo. A. 427, 168 SW 889; Ahltelidt v. 
Mexico, 129 Mo. A. 193, 108 SW 122; 
Keithley v. Independence, 120 Mo. A. 
295, 96 SW 733. 

Nebr.—Meck v. Nebraska Tel. Co., 
96 Nebr. 539, 148 NW 325. 

N. ¥.—Corcoran v. New York, 188 
N. Y. 131, 80 NE 660; Donnelly v. 
Rochester, 166 N. Y. 315, 59 NE 989; 
Saumby v. Rochester, 145 N. Y. 81, 
389 NH 715; Corcoran v. Peekskill, 108 
ENV erhb tee 1a INE e309) Myers Sv. 
New York, 154 App. Div. 713, 139 
NYS 432; Godfrey v. New York, 104 
App. Div: 357, 938 NYS 899 [aff 185 
N, Y. 563 mem, 77 NE 1187 mem]; 
Devine v. National Wall Paper Co., 
95 App. Div. 194, 88 NYS 704 [aff 
182 Yi. 565, mem ye7ioe INDI 142:7 
Walsh v. Central New York 
Tel, ete., Co:, 75 App. Div. 4, 77 NYS 
798 [rev on other grounds 176 N. Y. 
163, 68 NE 146]; Kane v. Yonkers, 
43 App. Div. 599, 60 NYS 216 [rev on 
other grounds 169 N. Y. 392, 62 NE 
428]; Kiernan v. New York, 14 App. 
Div. 156, 483 NYS 538; Tompkins v. 
Oswego; 15 NYS.»371) Laff: 131 N.Y. 
581 mem, 30 NE 67 mem]. 


N. C.—Foy v. Winston, 126 N. C. 
381, 85 SE 609. 

N. D.—Wells v. Lisbon, 21 N. D. 
34, 128 NW 308. 


Okl.—Woodward v. Bowder, 46 Okl. 
505, 149 P 138. } 
Pa,.—Clamper v. Philadelphia, 279 
Pa. 385, 124 A 132; Wood v. Bridge- 
port Borough, 143 Pa, 167, 22 A 752; 
Callery v. Coatesville, 30 Pa. Dist. 202. 
S. D.—Overpeck v. Rapid City, 14 
S. D. 507, 85 NW 990. é 
Tex.—San Antonio vy, Chism, (Civ. 
A,) 71 SW 606. 
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a nuisance per 


should be submitted for its determination.'* 
it is generally for the jury to determine whether a 
defect or obstruction in the street, not constituting 
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Thus 


se, is a nuisance in fact.® So 


whether a building demolished by the municipality 


was in fact a nuisance notwithstanding it was so 


Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

Wash.—Welch v. Petley, 89 Wash. 
264, 154 P 145; Perry v. Centralia, 50 
Wash. 670, 97 P 804; Sutton v. Sno- 
homish, 11 Wash. 24, 89 P 2738, 48 
AmSR 847, 

W. Va.—wWilson vy. Elkins, 86 W. 
Va. 379, 103 SE 118. 

Wis.—Ptak v. Kuetemeyer, 177 
Wis. 262, 187 NW 10v0. 

{a] Lilustrations of questions for 
jury.—(1) Whether a paver’s_ bar- 
rier, consisting of a wooden horse 
with a lantern thereon, was a suffi- 
cient notice that the sidewalk, as 
weil as the roadway, was_ closed. 
White v. Boston, 122 Mass. 491. (2) 
Whether the duty to light an exca- 
vation in a public street was dis- 
charged by the act of the excavators 
in leaving at the place a lighted 
lantern, where there is evidence that 
the lantern did not contain sufficient 
oil to keep it lighted during the time 
the light was required. Baker v. 
Grand Rapids, 111 Mich, 447, 69 NW 
(3) Whether a railing two and 
one half feet high, and less’ than 
the height required by city ordi- 
nance, is a sufficient protection to 
persons from falling into a deep 
areaway extending along the line of 
the sidewalk on a busy and fre- 
quented street of a large city. Don- 
nelly v. Rochester, 166 N. Y. 315, 59 
NE 989, (4) Whether a municipality 
and a contractor were negligent in 
leaving a pile of stone, occupying 
half or the driveway of a street for 
a distance of one hundred and fifty 
feet or more, lighted at one end by 
a red light, relying upon an incan- 
descent street light at the other end 
as sufficient warning, where the in- 
candescent light was not burning at 
the time of the accident. Lampton 
v. Woods, 199 Ky. 250, 250 SW 980. 
(5) Whether city was negligent in 
maintaining an are light eighty or 
ninety feet distant from the defect 
in the street into which the vehicle 
driven by plaintiff’s husband fell, 
throwing him off. Burton vy. Kansas 
City, 181 Mo. A. 427, 168 SW 889, 
(6) Whether a board sticking up 
from a soft place in a street, large 
and deep enough to let a wagon 
wheel go down into it so as to upset 
or turn over the wagon, and dry and 
smooth on its surface and even with 
the street surface, is sufficient warn- 
ing of defect. Wilson: v. Elkins, 86 
W. Va. 379, 103 SH 118. (7) Three 
red lights in a street, two a block 
apart and one between, do not, as a 
matter of law, warn a pedestrian 
in the night, when the ground is cov- 
ered with snow, that there is a con- 
tinuous embankment along the block. 
Meck v. Nebraska Tel. Co., 96 Nebr. 
539, 148 NW 325. 

[b] Care as to persons on cars.— 
The question whether a rail or bar- 
rier placed along an excavation was 
suitable and _ sufficient to afford 
safety to passengers on cars is or- 
dinarily a question of fact. Koontz 


POR ks of Columbia, 24 App. (D. 
“10. O’Neil v. Chelsea, 208 Mass. 


307, 94 NE 279; Prentiss v. Boston, 


112 Mass. 43; Crawford v. Wilson, 
ete., Mfg. Co., 8 Misc. 48, 28 NYS 
514 [aff 144 N. Y. 708 mem, 39 NA 
857 mem]. 

11. lowa. — Ferguson v. Des 


Moines, 197 Iowa 689, 198 NW 40. 
Me.—Morse v. Belfast, 77 Me. 44. 
Mass.—Macomber y. Taunton, 100 

Mass, 255. 


declared to be by an ordinance under which it was 
destroyed is a question for the jury.’* B 
the undisputed evidence shows the nonexistence of 


But where 


Minn,—Tarras v. Winona, 71 Minn. 
22, 78 NW 505; McHugh vy. St. Paul, 
67 Minn, 441, 70 NW_5. 

N. Y.—Patchen v. Walton, 17 App. 
Div. 158, 45 NYS 145; Waller v. 
riebron, 5 App. Div. 577, 39 NYS 381. 

Pa.—Runkie v. Pittsburgh, 238 Pa. 
349, 86 A 199, 

Wash.—Tagge v. Roslyn, 51 Wash, 
258, 98 P 668. 

Wis.—Seymer v. Lake, 66 Wis. 651, 


29 NW 554. 
[a] TWlustrations, — (1) That a 
hole in a sidewalk was left un- 


guarded for one and one-half hours 
in a town of four hundred or five 
hundred inhabitants is not sufficient 
evidence ot negligence of the town 
to warrant its submission to_ the 
jury. Bender v. Minden, 124 Iowa 
685, 100 NW 352. (2) Where a bank 
at’ the side of a road sloped down- 
ward from the edge of the road for 
eight feet to. a pond, and the bank 
was protected by trees, except for a 
space of less than twelve feet, it. 
was held that failure to guard such 
a short distance was not sufficient 
evidence of negligence to submit to 
the jury. Glasier v. Hebron, 131 N. 
Y..447, 30 NE 2389. 

[b] Ditches on margin of way.— 
A way is not defective because -on 
each side of it there are ditches con- 
structed for purposes of drainage, 
and it is, as a matter of law, not 
necessary to place railings between 
the ditches and the traveled way. 
Morse v. Belfast, 77 Me. 44; Spauld- 
ing v. Winslow, 74 Me. 528; Macom- 
ber v. Taunton, 100 Mass, 255. 

12. Jacksonville v. McCracken, 
(Tex. Civ. A.) 197 SW 309. 

[a] Whether a septic tank consti- 
tuted a nuisance is, under the eyvyi- 
dence, for the jury. Jacksonville v. 
McCracken, (Tex. Civ. A.) 197 SW 309. 

13. lowa.—Heller v. Smith, 188 
NW 878; Garnetz v. Carroll, 136 Iowa 
569, 114 NW 57. 

Mass.—Shipley_ v. 177 

223. 


Mass. 498, 59 NE 119. 
N, Y.—McCloskey v. Buckley, 
87, 119 NE 395; Gold v. King- 
206 NYS 


Proctor, 


Dy Sab vieweas 
ston, 210 App. Div. 5238, 
Oh.—Mooney v. Hauck, 1 Oh, A, 
432° 18 Oh Cir. CtsNe So. Lie somOhe 
Cir. Ct. 134 [aff 92 Oh. St. 511 mem, 
112 NE 1084 mem]; Norwalk vy. 
Jacobs, 7 Oh. Cir. Ct. N.S. 229, 27 
aay Cir, Ot. No S229) 27, "Oh, Ci. Ct. 
W. Va.—Corbin v. Huntington, 81 
W. Va. 154, 94 SE 38. 
_ [a] Whether the firing of anvils 
in a street on Armistice Day by per- 
mission of the municipality consti- 
tuted a nuisance is a. question for 


the jury. Heller’ vy. Smith, ((1 
188 NW 878. ewe 
[b] Whether curb boxes in proper 


repair and ‘located outside of side- 
walk are nuisances is question of 
fact for'the jury. Corbin vy. Hunting- 
ton, 81 W.Va. 5154 94 SH. 38. 

[ec] Speed contests in street.— 
Johnson vy. New York, 186 N. Y. 139, 
eae 715, 116 AmSR 545, 9 AnnCas 

[d] Street passing under railroad 
bridge.—Briggs v. North Tonawanda, 
213 App. Div. 781, 210 NYS 643. 

[e] Ice on sidewalk.—Shipley vy. 
Proctor, 177 Mass, 498, 59 NE 119. 

[f] Telephone wires in street.— 
Norwalk v. Jacobs, 7 Oh. Cir. Ct. 
Ne: yan Z.Ohs Cir: sO 60d: 

'. eagan vy. Texarkana, (Civ. 
A.) 238 SW 717 [aff 112 Tex. 217, 247 
sit 816]. 
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a nuisance it is the duty of the court to direct a 


verdict for defendant.'° 


[§ 2048] (5) Notice of Defect or Obstruction. Ex- 
cept where the evidence is legally insufficient, or 
the facts are undisputed and but one inference can 
be reasonably drawn from them,'* it is ordinarily 


15. Elyria v. Meacham, 113 Oh. 
St. 138, 148 NE 689. ; 

16. Ky.—Eagan v. Covington, 166 
Ky. 825, 179 SW 1026; Ashland v. 
Boggs, 161 Ky. 728, 171 SW 461, Ann 
Cas1916B 1005; Corbin v. Benton, 151 
Ky. 483, 152 SW 241, 43 LRANS 591, 
Bell v. Henderson, 74 SW 206, 24 
KyL 24384. 

Mass.—Stanton v. Salem, 145 Mass. 
476, 14 NE 519. 

Mich.—McKormick v. West 
City, 110 Mich. 265, 68 NW 148. 

N. Y.—Cohen v. New York, 204 N. 
Y. 424, 97 NE 866, 39 LRANS 985; 
Orser vo New York, 193 N: Y¥.0537, 
86 NE 523; Pemberton v. Albany, 
196 App. Div. 831, 188 NYS 245; 
Faber v. New York, 161 App. Div. 
203, 146 NYS 295; Dougherty v. New 
York, 146 App. Div. 727, 131 NYS 
472. 

N. C.—Kinsey v. Kinston, 145 N. C. 
106, 58 SE 912. 

Oh.—Cincinnati vy. Klein, 10 Oh. 
ae CEN Secoones 0 OhyeCinwiCt: 

6. 


Pa.—Green y. Philadelphia, 63 Pa. 
Super. 121. : 

‘Tex.—Sherman v. Greening, (Civ. 
A.) 73 SW 424. 

[a] Where it appeared that one 
of the city counciimen, at noon of 
the day of the accident, discovered 
a sound plank out of the walk at the 
place where the accident subse- 
quently occurred, and replaced it 
without nailing it, and upon the eve- 
ning of the same day notified the 
street commissioner, it. was error to 
permit the jury to base a finding of 
negligence upon the failure of such 
official sconer to notify the com- 


Bay 


missioner. McKormick _ v. West 
Bay City, 110 Mich. 265, 68 NW 
148. 

{b] Time of existence.—(1) Where 


there is no evidence as to the length 
of time during which the defect ex- 
isted or as to the time of the acci- 
dent, a verdict for defendant is prop- 
erly directed. Dwyer v. Boston, 180 
Mass. 381, 62 NE 397. (2) Where 
there is nothing to show that any 
defect existed until within an hour 
before the accident or that the mu- 
nicipality might in the exercise of 
reasonable diligence have had notice 
of the defect, the case should be 
withdrawn from the jury. Stoddard 
v. Winchester, 154 Mass. 149, 27 NE 
1014, 26 AmSR 223. 

17. Ala.—Birmingham v. 
195 Ala. 554, 73 S 30. 

Colo.—Denver v. Magivney, 44 Colo. 
157, 96 P 1002; Denver v. Rhodes, 24 
Colo. A. 114, 181 P 786; Denver v. 
Ae phate LOM Coloma. 435%) Ore. 


Del.—Schelich v. Wilmington, 24 
Del. 57, 74 A 367; Jarrell v. Wilming- 
ton, 20 Del. 454, 56 A 379. 

D. C.—O’Dwyer v. Northern Mar- 
ket Co., 24 App. 81; Domer v: Dis- 
trict of Columbia, 21 App. 284; Dis- 
trict of Columbia v. Payne, 13 App. 
500; District of Columbia vy. Boswell, 
6 App. 402. 

Ga.—Rome v. Brooks, 7 Ga. A. 244, 
66 SE 627. 

Ida.—Baillie v. Wallace, 24 Ida. 706, 
136 P 850; Powers v. Boise City, 22 
Ida. 286, 125 P 194; Miller v. Mul- 
aa 17 Ida. 28, 104 P 660, 19 AnnCas 

07. 

Ill.—Decatur v. Besten, 169 Ill. 340, 
48 NE 186; Wells v. Kenilworth, 228 
Tll. A. 332; Whyers v. Quincy, 208 
Ili, A. 49; Hindle v. Joliet, 200 Ill. 
A. 159; Chicago, etc., Express Co, v. 
Berwyn, 174 Ill. A. 543; Lusch v. 
Odin, 158 Ill. A. 657; Decatur v. Ham- 
ilton, 89 Ill. A. 561; Coffeen v. Lang, 
67 Ill, A. 359; Chicago v. McCulloch, 


Muller, 


% y ‘ v a ' 
‘ he 
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[$§ 


a question for the jury whether, under all the cir- 


cumstances, the municipality had notice, actual or 


constructive, of 


as to charge the 


10 Ill. A. 459; Joliet v. Walker, 7 
Ill, A. 267. 

Ind.—Aurora v, Bitner, 100 Ind. 
396; Indianapolis v. Murphy, 91 Ind. 


382; Washington v. Small, 86 Ind. 
462. 
Iowa.—Krska v. Pocahontas, 200 


Iowa 594, 2083 NW 39; Parks v. Des 
Moines, 195 Iowa 972, 191 NW 728; 
Blackmore vy. Council Bluffs, 189 Iowa 
157, 176 NW 369; Gregg v. Spring- 
ville, 188 Iowa 239, 174 NW 23; Wal- 
lace v. Des Moines, 182 Iowa 1099, 
164 NW 1045; Johnson v. Ames, 181 
Iowa 65, 162 NW 858; Wolford v. 
Grinnell, 179 Iowa 689, 161 NW 686; 
Frisbee v. Hawkeye Land Co., 170 
Iowa 540, 158 NW 85; Frohs v. Du- 
buque, 169 Iowa 431, 150 NW 62; 
Griffin v. Marion, 163 Iowa 435, 144 
NW 1011; Krisinger v. Creston, 141 
Iowa 154, 119 NW 526; Hodges _ v. 
Waterloo, 109 Iowa 444, 80 NW 523; 
Troxel v. Vinton, 77 Iowa 90, 41 NW 
580. 

Kan.—Evans v. Hutchinson, 99 
Kan. 477, 162 P 342; Kansas City v. 
Bradbury, 45 Kan. 381, 25 P 889, 
23 AmSR 731. 

Ky.—Paducah v. Ivey, 196 Ky. 484, 
245 SW 4; Louisville v. Monrge, 163 
Ky. 412, 173 SW 1107; Ashland v.: 
Boggs, 161 Ky. 728, 171 SW 461, 
AnnCas1916B 1005; Corbin v. Benton, 
151 Ky. 4838, 152 SW 241, 43 LRANS 
591; Toomey v. Henderson, 144 Ky. 
252, 187 SW 1050; Newport v. Miller, 
aes Ky. 22, 18 SW 885; °13- “Ky 

Me.—Radcliffe v. Lewiston, 109 Me. 
368, 84 A 639; Bunker vy. Goulds- 
boro, 81 Me. 188, 16 A 5438; Bradbury 
v. Falmouth, 18 Me. 64. 

Mass.—Naze v. Hudson, 250 Mass. 
368, 145 NE 468; Donohue v. New- 
buryport, 211 Mass. 561, 98 NE 1081, 
AnnCas1913B 742; Connelly v. Bos- 
ton, 206 Mass. 4, 91 NE 998; Burditt 
v. Winchester, 205 Mass. 493, 91 NE 
880; Harrigan v. Worcester, 198 
Mass. 354, 84 NE 467; Comerford v. 
Boston, 187 Mass. 564, 73 NE 661; 
Stanford v. Hyde Park, 185 Mass. 
253, 70 NE 51; Welsh v. Amesbury, 
170 Mass. 437, 49 NE 735. 


Mich.—Wadkins v. Albion, 201 
Mich, 130, 166 NW 982; Hughes v. 
Detroit, 161 Mich. 283, 126 NW 214, 


137 AmSR 504; Davis v. Adrian, 147 
Mich. 300, 110 NW 1084; Ness v. Es- 
canaba, 142 Mich. 404, 105 NW 879; 
Brown v. Owosso, 130 Mich. 107, 89 
NW 568; Wilkins v. Flint, 128 Mich. 
262, 87 NW 195; Menard vy. Bay City, 
114 Mich. 450, 72 NW 231; Dotton v. 
Albion, 50 Mich. 129, 15 NW 46. 

Minn.—Killeen v. St. Cloud, 136 
Minn. 66, 161 NW 260. 

Miss.—Greenville v. Middleton, 124 
Miss. 3810, 86 S 804. 

Mo.—Reedy v. St. Louis Brewing 
Assoc., 161 Mo. 528, 61 SW 859, 53 
LRA 805; Carrington v. St. Louis, 
89 Mo. 208, 1 SW 240, 58 AmR 108; 
Huffman y. Hannibal, (A.) 287 SW 
848; Scott v. Hannibal, (A.) 282 SW 
123; Cooper v. Caruthersville, (A.) 
264 SW 46; Bayne v. Kansas City, 
(A.) 263 SW 450; Shuff v. Kansas 
City, (A.) 257.~SW 844; Irwin. v. 
Kansas City, 173 Mo. A. 711, 160 SW 
30; Martin v. St. Joseph, 136 Mo. 
A. 316, 117 SW 94; Reed v. Mexico, 
101. Mo. A. 155, 76° SW 58; Sauiers 
v.. Kansas City, 100 Mo. A. 628, 75 
SW 194; Goodman v., Kahoka, 100 
Mo. A. 278, 73 SW 355. 

Mont.—O’F lynn v. Butte, 36 Mont. 
493, 938 P 643; Leonard v. Butte, 25 
Mont. 410, 65 P 425. 

N. Y.—Cohen vy. 


: New York, 204 
N. Y. 424, 97 NE 866, 39 LRANS 985; 
Pemberton v, Albany, 196 App. Div. 
831, 188 NYS 245; Moreney v. Hud- 


the particular defect or obstruc- 


tion,!7 as whether under the circumstances the de- 
feet or obstruction existed for such a length of time 


municipality with constructive no- 


son Falls, 169 App. Div. 702, 155 NYS 
691; Wrigley v. Watervliet, 165 App. 


Div. 740, 150 NYS 908; Myers Vv. 
New York, 154 App. Div. 7138, 139 
NYS 432; Carlson v. Dunkirk, 138 


App. Div. 368, 128 NYS 215; McKee 
v. New York, 135 App. Div. 829, 120 
NYS 149; Wahrman v. New York, 
111 App. Div. 345, 97 NYS 1066 [aft 
187 N. Y. 331, 80 NE 192, 116 AmSR 
609]; Dobson v. Oneida, 106 App. Div. 
377, 94 NYS 958; Roach v. Ogdens- 
burg, 91 Hun 9, 36 NYS 112 [aff 153 
N. Y. 683 mem, 48 NE 1107 mem]; 
Magee v. Troy, 48 Hun 383, 1 NYS 
24 [aff 119 N. Y. 640 mem, 23 NE 


1148 mem]; Avery v. Syracuse, 29 
Hun 5387; Price v. New: York, 159 
NYS 730. 

N. C.—Foster v, Tryon, 169 Ni C. 


182, 85 SE 211; Bailey v. Winston, 
157 N. C. 252, 72 SE 966; Kinsey v. 
Kinston, 145 N. C. 106, 58 SE 912; 
Brewster v. Elizabeth City, 142 N. C. 
9, 54 SE 784. , 

N. D.—Anderson v. Jamestown, 50 
N. D. 531, 196 NW 753. 

Oh.—Scrogin v. Cincinnati, 13 Oh. 
oe: Cty Ne So298) 222: Onur Cin ners 
6 


oe 

Okl.—Chickasha vy. Daniels, 251 P 
978; Miami v. Finley,. 112 Okl. 97, 
240 P 317; Canton v. Mansfield, 108 
Okl. 60, 233 P 1071; Armstrong v. 
Tulsa, 102 Okl. 49, 226 P 560; Ada 
Vv... Smith, ' 73) Ol. 280, -£75 Pa ozey 
Bellevue Gas, etce., Co. v. Carr, 61 
Okl. 290, 161 P 203; Lawton v. Hills, 
53 Okl. 243, 156 P 297; Woodward 
v. Bowder, 46 Okl. 505, 149 P 1388; 
Cleveland, etc., Pav. Co. v. Mitchell, 
42 Okl. 49, 140 P 416. 

Or.—Cartano v. Athena, 90 Or. 586, 
TAY Sete : 

Pa.—Lawrence v. Scranton City, 
284 Pa. 215, 130 A 428, 41 ALR 454; 
Llewellyn vy. Wilkes-Barre, 254 Pa. 
196, 98 A 886; Gross vy. Pittsburgh, 
243 Pa. 525, 90 A 365; Lockwood v. 
Bradford, 229. Pat. /L38i 77 -AgwT09 sis 
Fleming v. Wilmerding Borough, 223 
Pa. 295, 72 A 624; Goff v. Philadel- 
phia, 214 Pa. 172, 63 A 431; Kibele 
v. Philadelphia, 105 Pa. 41; Green v. 
Philadelphia, 63 Pa. Super. 121;.To- 
glatti v.. Carrick Borough, 61 -Pa. 
Super. 244; Switzer v. Pittsburg, 54 
Pa. Super. 183; Meachem vy. Coraopo- 
lis y-Borough,' § 31 Pa. »:Super. (150; 
Graham v. Philadelphia, 19 Pa. 
Super. 292; McHale v. Throop Bor- 
ough, 13 Pa. Super. 394; Dutton v. 
Lansdowne, 10 Pa. Super. 204, 7 Del. 
Co. 400 [rev on other grounds 198 
Pa. 563, 48 A 494, 82 AmSR 814, 53 
LRA 469]; Aiken v. Philadelphia, 9 
Pa. Super. 541; Rockwell v. Eldred, 
7 Pa, Super. 95; McClosky v. Dubois 
Borough, 4 Pa. Super. 181. 

S. D.—Fritz v. Watertown, 21 S. 
D. 280, 111 NW 680. 

Tex.—Klein v. Dallas, 71 Tex. 280) 
8 SW 90; Willis v. San Antonio, 
(Commn. A.) 280 SW 569; Parker 
Meare a 9 Tex, Civ. A. 221; 28: SW 

Utah.—Taylor v. Ogden 61 
Utah 455, 214 P 311; Robinson v. 
Salt. Lake City, 37 Utah 520, 109 P 
817; Jones v. Ogden City, 32 Utah 
221, 89 P 1006; Johnson v. Park City, 
27 Utah 420, 76 P 216. 

Vt.—Brown v. Swanton, 69 Vt. 53, 
37 A 280. 

Va.—Richmond y. Jackson, 118 Va. 
674, 88 SE 49. 

Wash.—Colquhon v. Hoquiam, 120 
Wash, 391, 207 P 664; Fisher v. Ana- 
cortes, 109 Wash. 191, 186 P 271; 
Smith v. Tacoma, 51 Wash. 101, 98 
P91, 21 LRANS 1018. 

Wis.—Raether v. Mentor, 142 Wis. 
238, 125 NW 468; Sheel v. Appleton, 
49 Wis. 125, 5 NW 27. 


City, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tice thereof;'* or whether, 


Ala.—Birmingham vy. Muller, 
197 tr 554, 73 S 30 
Colo. —Denver Vv. Magivney, 44 
Colo. 157, 96 P 1002. 
D. C.—District of Columbia v. 
Pierce, 44 App. 126. 
Ga.—Rome vy. Brooks, 7 Ga. A, 244, 
66 SE 627. 
Ida.—Powers v. Boise City, 22 Ida. 
286, 125 P 194; Miller v, Mullan, 17 


Ida. 28, 104 P'660, 19 AnnCas 1107. 

Tll.— Decatur vy. Besten, 169 Ill. 340, 
48 NE 186; Wells v. Kenilworth, 228 
Ts AS 332; Whyers v. Quincy, 208 
IDs An. 4.9: Gaffney v.-Dixon, 157. Ill. 
A. 589; McLeansboro v. Trammel, 109 
fll, “A. 524; Savanna v. Trusty, 98 
Tl. A. 277; Kunkel v. Chicago, 37 
Tl. A. 325; Chicago v. McCulloch, 10 
Tll. A, 459. 

Ind.—Linton v. Jones, 75 Ind. 
320, 130 NE 541; Huntington v. 
Lusch, 33 Ind. A. NE 402; 
Evansville v. Senhenn, 
362, 59 NE 863. 

Iowa.—Krska_v. 
Iowa 594, 203 NW 39; Parks v. Des 
Moines, 195 Iowa 972, 191 NW 728; 
Blackmore y. Council Bluffs, 189 Iowa 
157, 176 NW 369; Gregg v. Spring- 
ville, 188 Iowa "239, 174 NW 23; 
Hearn v. Waterloo, 185 Iowa 995, 169 
NW 392; Johnson v. Ames, 181 Iowa 
65, 162 NW 858; Frisbee v. Hawkeye 


Pocahontas, 200 


Land Co., 170 Iowa 540, 153 NW 85; 
Neeley Vv. Mapleton, 139 Iowa 582 
117 NW 981; Cutter v. Des Moines, 


137 Iowa 643, 113 NW 1081. 


Kan.—Evans v. Hutchinson, 99 
Kan. 477, 162 P 342; Holitza v. Kan- 
sasi City, 68 Kan. 157, 74 P 594. 

Ky.—Gatewood vy. Frankfort, 170 


Ky. 292, 185 SW 847; Toomey _v. 
Henderson, 144 Ky. 252, 137 SW 1050; 
Harrodsburg v. Sallee, 142 Ky. 829. 
135 SW 405; Covington Gin Gates, 
117 SW 342; Bromley v. Bodkin, 77 
SW 696, 25 KyL 1245; Madisonville 
vy; Pemberton, 75 SW 229, 25 KyL 
347; Bell v. Henderson, 74 SW 206, 
24 KyL 2434. 

Me.—Colley v. Westbrook, 57 Me. 
1815 26 Am #30. 

Mass.—Cannon vy. Worcester, 225 
Mass. 270, 114 NE 306; Leonard v. 
Boston, 183 Mass. 68, 66 "NE 596. 

Mich.—Wadkins v. Albion, 201 
Mich. 130, 166 NW 982; Ness v. Es- 
canaba, 142 Mich. 404, 105 NW 879; 
Hendershott v. Grand Rapids, 142 
Mich. 140, 105 NW 140; Allen v. West 
Bay City, 140 Mich. 111, 1038 NW 
514. 

Minn.—Killeen v. St. Cloud, 136 
Minn. 66, 161 NW 260. 
~ Miss.—Greenville v. Middleton, 124 
Miss. 310, 86 S 804. 

Mo.—Miller v. Missouri Wrecking 
Co., 187 SW 45; Norton v. Kramer, 
180 Mo. 586, 79 SW 699; Bayne v. 
Kansas City, (A.) 268 SW 450; Shuff 
v. Kansas City, (A.) 257 SW 844; 
Irwin v. Kansas City, 173 Mo. A. 711, 
160 SW 30; York v. Everton, 121 Mo. 
A. 640, 97 SW 604. 

Nebr.—Gielen y. Florence, 94 Nebr. 
619, 143 NW 932; Lihcoln v. Mays, 
2 Nebr. (Unoff.) 204, 96 NW 484. 

N. Y.—Turner v. Newburgh, 109 
N. Y. 301, 16 NE 344, 4 AmSR 453; 
Shook vy. Cohoes, 108 N. Y. 648 mem, 
15 NE 631, 1 Silv. A. 577; Kunz v. 
Troy, 104 N. Y. 344, 10 NE. 442, 58 
AmR 508; Rehberg v. New York, 91 
IN OG 137, 48 AmR 657 [rev 12 NY 
WklyDig 502]; Kaiser v. New York, 
184 App. Div. 866, 172 NYS 626; 


’ O’Hara v. Brooklyn, 57 App. Div. 176, 


68 NYS 210; Higgins v. Brooklyn, 
éte., R: Co., 54 App. Div. 69, 66 NYS 
334; Barr v. Bainbridge, 42 App. 


Div. 628, 59 NYS 132; Kirk vy. Homer, 
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considering its nature, 
location, and duration, the exercise of ordinary care 
and diligence by the municipal authorities would 
have disclosed its existence and danger in time for 
repair or warning before plaintiff received his in- [$ 
jury therefrom;'!® and if there is any 
notice the court cannot order a nonsuit,*° although 
it at set aside a verdict for plaintiff if contrary 


2049] (6) 


evidence of 


77 Hun 459, 28 NYS 1009; Reich v. 
New York, 12 Daly 72; Price v. New 
York, 159 NYS 730; Keane v. Water- 
ford, 8 NYS 790 [aff 180-N. Y. 188, 
29 NE 130); Kunz v, Troy,. 1 NYS 
596; Thompson y. Albany, 8 NYSt 
518, 

N. C.—Revis v. Raleigh, 150 N. C. 
348, 63 SE 1049. 

N. D.—Anderson vy. Jamestown, 50 
N. D. 531, 196 NW. 753. 

Okl.—Miami v. Finley, 112 Okl. 97, 
240 P 317; Armstrong v. Tulsa, 102 
Okl. 49, 226 P 560. 

Pa.— Llewellyn v. Wilkes-Barre, 
254 Pa, 196, 98 A 886; Gross v. Pitts- 
burgh, 243 Pa. 525, 90 A 365; Ake v. 
Pittsburgh, 238 Pa. 371, 86 A 268; 
Fleming v. Wilmerding Borough, 223 
Pa. 295, 72 A 624; Crumlich v. Har- 
risburg, 162 Pa. 624, 29 A 707; Davis 
v. Corry City, 154 Pa. 598, 26 A 621; 


Toglatti v. Carrick Borough, 61 Pa. 
Super. 244; Switzer v. Pittsburg, 54 
Pa. Super. 183; Meachem v. Coraopo- 
lis Borough, 31 Pa. Super. 150; Reed 
vy. Schuylkill Haven Borough, 92 Pa. 
Super. 27. 

S. D.—Fritz v. Watertown, 21 S. D. 
280, 111 NW 680. 

Tex.—Austin vy. Colgate, (Civ. A.) 
27 SW 896. 

Utah.—Scoville v. Salt Lake City, 
11 Utah 60, 39 P 481 

Wash. —Colquhon Vv. Hoquiam, 120 
Wash, 391, 207 P 664. 

Wis.—Schroth y. Prescott, 68 Wis. 
678, 32 NW 621; Sheel vy. Appleton, 
49 Wis. 125, 5 NW 27. 

{a] Tlustrations.—(1) Where an 
injury occurs from an obstruction in 
a public street, it was a question of 
fact for the jury whether from two 
o’clock in the afternoon until the ac- 


| cident occurred at half past eight on 


the same day was sufficient time for 
the city to have had notice of the 
obstruction. Gaffney v. Dixon, 157 
Ill. A. 589. (2) Where, in an action 
for injury to a pedestrian on a de- 
fective sidewalk, the evidence showed 
that the stringers were rotten and 
the boards “rickety,” and that the 
sidewalk had been an old patched-up 
sidewalk for twenty years, whether 
it had been out of repair for such 
time that the town authorities ought 
to have discovered and repaired it 
was for the jury. 
ton, 139 Iowa 582,117 NW 981. . (3) 
In an action against a city for in- 
juries, where city officers were pres- 
ent at 11 A. M. when bricks fell on 
the shed over sidewalk, which col- 
lapsed at 3 P. M. to plaintiff’s in- 
jury, question whether officers could 
have discovered condition of the shed 
by ordinary care was for the jury. 
Gatewood v. Frankfort, 170 Ky. 292, 
185 SW 847. (4) Where a coalhole 
in a business center of a city had 
been open for purposes of ventilation 
from some hour in the morning until 
one-thirty in the afternoon, and had 
been open for the same purpose be- 
fore that day, it was a question for 
the -jury whether the city had a rea- 
sonable time in which to learn of the 
defect and remedy it. Irwin v, Kan- 
sas. City, 173 Mo. A. 711, 160° Sw 
30. 

[b] Grass growing in pavement 
hole.—As pavements do not ordi- 
narily sink in, evidence that grass 
was growing in a hole in a pave- 
ment, in which a traveler was _ in- 
jured, tended to show that the hole 
had existed long enough to permit of 
grass growing therein, in the absence 
of evidence that the pavement had 
suddenly sunk in, and so was suffi- 
cient to go to the jury on the ques- 


to or against the weight of the evidence.?4 
also a question for the jury whether the condition 
of a street was such as to entitle the municipality 
to notice before liability attached.?* 


Neeley v. Maple-} 


[43 C.J.] 1289 


It is 


Negligence of Abutting Owner. 


.Where the evidence is conflieting, or is such that 
different inferences might’ reasonably be drawn 
therefrom, the negligence of an abutting owner, in 


tion of its existence long enough for 
the city to have known of its exist- 
ence by the exercise of ordinary care. 


Toomey v. Henderson, 144 Ky. 252, 
137 SW 1050. 
19. Colo.—Denver v. Hyatt, 28 


Colo. 129, 68 P 403; Boulder v. Niles, 

9 Colo, 415, 12 P 632. 
Ga.—Enright v. Atlanta, 78 Ga. 
Express Co. v. 


288. 

Ill. Chicago,. etce., 
Berwyn, 174 Ill. A. 543; Lusch v. 
Odin, 158 Ill. A. 657; Hapavy v. Chi- 
cago, 183 Ill. A, 452. 

lowa.—Gregg v. Springville, 188 
Iowa 239, 174 NW 23; Wolford v. 
Grinnell, 179 Iowa 689, "161 NW 686; 
Krisinger v. Creston, 141 Lowa 154, 
119 NW 526. 

Ky.—Paducah vy. Ivey, 196 Ky. 484, 
245 SW 4; Louisville v. Monroe, 163 
Ky. 412° 173 SW 1107; Covington v. 
Gates, "117 SW 342; Wickliffe v. 
Moring, 113 Ky. 597, 68 SW 641, 24 
Kyl 419; Newport v. Miller, 93 ‘Ky. 
22, 18 SW 835, 13 KyL 889; Coving- 
ton v. Jones, 79 SW 243 25 Kyl 


1983. 

Mad Vera ies v. Venables, 125 Md. 
471, 94 A 89. 

Mass.—Cannon vy. Worcester, 225 
Mass. 270, 114 NE 306; Connelly Vv. 
Boston, 206 Mass. 4, 91 NE 998; 
Franklin v. Worcester, 204 Mass. 22° 
90 NB 404; Comerford Vv. Boston, 187 
Mass. 564, 73 NE 661; Bingham _v. 
Boston, 161 Mass. 3, 36 NE 473. 

Mich.—Strudgeon v. Sand Beach, 
107 Mich. 496, 65 NW 616. 

Mo. —Shippey v. Kansas City, 254 
Mo. 1, 162 SW 1387; Shuff v. Kansas 
City, (A.) 257 SW 844; Reynolds v. 
St. Joseph, (A.) 1983 SW 888; York 
tele BSE RORY 121 Mo. A, 640, 97 SW 

Nebr.—Gielen v. Florence, 94 Nebr, 
ae 143 NW 932. 

H.—Lambert v. Pembroke, 66 
104 N. Y. 344, 


N. Na. 280, 23 A 81 

N. Y.—Kunz v. Troy, 

10 NE 442, 58 AmR 508; Moreney vy, 
Hudson Falls, 169 App. Div. 702,155 
NYS 691; Myers v. New York, 154 
App. Div. 713,.139 NYS 432; McVee 
v. Watertown, 92 Hun 306, 36 NYS 
870; Fitzgerald v. Troy, 4 Silv. Sup. 
62,. 5%. NYS 7103 faff 125 N. V2 76 
mem, 27 NE. 408 mem]. 

N. C.—Bailéy v. Winston, 157 N. CG 
252, 72 SE 966; Brewster v. Eliza- 
beth City, 142 N. ¢. 9, 54 SE 784. 

N. D.—Anderson vy. Jamestown, 50 
No Dsb3t, 4196 NW Ae 

Okl. 
49, 226 P 560. 

Pa.—Lawrence y. Scranton City, 
284 Pa. 215, 130 A 428, 41 A 454; 
Meachem vy. Coraopolis ‘Borough, 31 

Vv. 


Pa. Super. 
Ogden Cit ‘ 
Utah 455, 214 P 311. pao 


Utah.—Taylor 

Va.—-Portsmouth Vv. Houseman, 109 
Va... 554, 65 SE 11. 

Wash.—Colquhon v. Hoquiam, 120 
Wash. 391, 207 P 664; Smith v. Ta- 
coma, 61 Wash. 101, “938 Ps 91) S27) 
LRANS 1018; Laurie v. Ballard, 24 
Wash, 127, 64 P 906. 

[a] Latent defects. — Whether 
there was reason to suppose the ex- 
istence of latent defects in sewer 
ditch, and whether such defects could 
have been discovered by exercise of 
ordinary care, and whether the mu- 
nicipality exercised such care, held 
questions for the jury. Armstrong vy, 
Tulsa, 102 Okl. 49, 226 P 560. 

20. Carlson v. Dunkirk, 138 App, 
Div. 368, 123 NYS 215. 

21. Carlson v. Dunkirk, supra, 

22. Jones_v. Binghamton, 198 App, 
Div. 183, 190 NYS 542, 
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front of whose premises the accident occurred, or 
of his servants, is a question of fact for the jury,”* 
as in the ease of injuries from snow or ice,”* falling 
awnings, signs, or other objects,?> or from defects 
in the construction or maintenance of fire escapes,”® 
or coalholes, manholes, and other permanent open-,. 
So the question of defend- 
ant’s control of the abutting premises is a question 
for the jury where there is evidence from which 
such control might reasonably be found.?§ 


ings in the sidewalk.” 


23.. U. S.—Kern  v. 
Starrett Co., 182 Fed. 511. | 
. Ala.—Lewy Art Co. v. Agricola, 169 
Ala. 60, 58 S 145. 

Cal.—Hirsch v. Remick Co., 38 Cal. 

A. 764, 177 P 876; Wile v. Los An- 
geles Ice, etc., Co., 2 Cal. A, 190, 83 
P 271. : 
. T1.—Hanson vy. Nolting, 182 Ill. A. 
546. 
Iowa.—Spurling v. Town, 195 lowa 
1002, (191. SW 724; Blakesley _ v. 
Standard Oil Co., 182 NW 666; Hd- 
wards v. Hasel, 157 Iowa 416, 138 
NW 501.. : 

Ky.—Commonwealth Power R., 
ete., Co. v. Vaught, 191 Ky. 641, 231 
SW 247; Bosler Hotel Co. v. Speed, 
167- Ky. 800, 181 SW 645. 

- Mass.—McCarthy v. Thompson 
Square Theatre Co., 254 Mass. 3738, 
150 NE 170, 42 ALR 1109; Cochran 
v. Barton, 233 Mass. 147, 123 NE 
505; Smith v. Wildes, 143 Mass, 556, 
10 NE 446. 

Mo.—Hose v. Gunn Fruit Co., 201 
Mo. A. 262, 211 SW 85. 

Mont.—Cannon y. Lewis, 18 Mont. 
402, 45 P 572. : 

N. J.—McKeown v. King, 99 N. J. 
L. 251, 122 A 753; Rohan v. Ameri- 
ean Sugar Refining Co., 94 N. J. L. 
256, 109 A 346; Davis v. Tallon, 91 
Noo dm des 68) 1038 AP 236) aselly ov. 
Lembeck, etc., Brewing Co., 86 N. J. 
Li, 471, 928A° 282 [aff 87° N.S. Li: 696 
mem, 94 A 1102 mem]; Schneider vy. 
Winkler, 74 N. J.: i. 71, 70 A’ 731. 

N. Y.—Herman y. Josephsohn, 188 
App. Div. 163, 176 NYS 561; Shane 
v. National Biscuit Co., 102 App. Div. 
.188, 92 NYS 637 [aff 186 N. Y. 514 
mem, 78 NE 1112 mem]; O’Reilly v. 
Long Island R. Co., 4 App. Div. 139, 
38 NYS 779; Williams v. Hynes, 55 
N. Y. Super. 86, 18 ‘NYSt 316; Jawitz 
vy. Hellinger, 86 Misc. 34, 148 NYS 
5; Moser v. Legniti, 76 Misc. 216, 134 
NYS 606; McKeown v. Foster, 159, 
NYS 47; Wells v. Sibley, 17 NYS 
417 {aff 138 N. Y. 607 mem, 33 NH 
1082 mem], 

Oh.—Nolan y. Haberer, 3 Oh. A. 
459 21 Oh. ‘Cir. Ct. N.S. 57, .36 Oh: 
Cir. Ct. 59; Mooney v. Hauck, 1 Oh. 
Ab 1432.0 13" Oh. Cir). ClsuNne iS: 116) 35 


Thompson | 


Oh. Cir. Ct. 134 {aff 92 Oh. St. 511 
mem, 112 NE 1084 mem]. 
Pa.—Sheplan y. Kramer Wood- 


working... Co.,, Inec.,)' 272 Pa. “518, 116 
A 521; Posey v. Western Pennsyl- 
vania Nat. Bank, 243 Pa. 568, 90 A 
863; McLaughlin v. Kelly, 230 Pa. 
251, 79 A 552, 50 LRANS 305; Stahle 
v. Poth, 220 Pa. 385, 69 A 864; Towner 
vy. Public Ledger Co., 215 Pa. 624, 64 
A’ 787; Schlippert v. Orth,’ 75.\Pa. 
Super. 572; Spratt v. Reymer & Bros., 
Inc., 57 Pa. Super. 566; Strohm v. 
Haverstick, 44 Pa. Super. 166; Carson 
v. Mackin, 23 Pa. Super. 50. 

Vt.—Murray v. Nelson, 97 Vt. 101, 
122A) 5L9, 

Wash.—McMahon vy. Carlisle-Pen- 

nell Lumber Co., 251 P 574. 
. Wis.—Adlington v. Viroqua, 155 
Wis. 472, 144 NW 1130; Jochem y. 
Robinson, 72 Wis. 199, 39 NW 383, 1 
LRA 178; Morton v. Smith, 48 Wis. 
265, 4 NW 330, 38 AmR 811. 

{a] he necessity and reasonable- 
ness of the use to which an abutting 
owner puts the sidewalk in front of 
his premises held a question for the 
jury. Tolman v. Chicago, 240 Ill. 
268, 88 NE 488, -24 LRANS 97, 16 
AnnCas 142; Hanson v; Nolting, 182 
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or Obstruction. 
But 


» 

Tll. A. 546; Morris v. Whipple, 183 
Mass. 27, 66 NE 199; Kelly v. Otter- 
stedt, 80 App. Div. 398, 80 NYS 
1008; Jochem v. Robinson, 72 Wis. 
199°" SL SNIWe sed, pk akeAuedil oe 

[b] Evidence held sufficient to g0 
to jury as to negligence in: (1) Fail- 
ing properly to light or barricade 
trench dug in street for abutting 
owner. Spurling v. Stratford, 195 
Iowa 1002, 191 NW 724; Dolan _ vy. 
Charles J. Jacobs Co., 221 Mass. 256, 
108 NE 939. (2) Failing properly to 
inspect. Schlippert v. Orth, 75 Pa. 
Super. 572. (3) Maintenance of skid 
on sidewalk. Shane v. National Bis- 
cuit Co., 102 App. Div. 188, 92 NYS 
637 [aff 186 N. Y. 514 mem, 78 NE 
1112 mem]. (4) Manner of piling 
logs and lumber in the street. Shep- 
lan v. Kramer Woodworking Co., Inc., 
272 Pa.) 518, 116 A..522.-- 65). Placing 
removable truck box against building 
upon margin of street so thatit was 
liable to topple over and fall into or 
across the public way. Blakesley v. 


yaedand Oil Co., (lowa) 182 NW 
24. Cochran y. Barton, 233 Mass. 
147, 123 NE 505; Hilliard v. Noe, 


(Mo. A.) 198 SW 435; Murray v. Nel- 
son, 97 Vt. 101, 122 A 519; Adlington 


Gin rete: 155 Wis. 472, 144 NW 
1130. 
[a] Tlustration—In an _ action 


against the owner and the lessee of 
premises for injuries to plaintiff 
when she slipped and fell on ice on 
the sidewalk, whether the ice was 
formed by water collected by the con- 
ductor on defendants’ premises was 
for the jury, although the water was 
not poured from the spout directly on 
the sidewalk, but on a sloping bank 
some feet back from the _ street. 
Cochran v. Barton, 233 Mass, 147, 123 
NE 505. 

25. Lewey Art Co. v. Agricola, 
169 Ala. 60, 538 S 145; Hass v. Booth, 
182 Mich. 173, 148 NW 337; Duffy v. 
McGee, 196 Mo. A. 395, 195 SW 1053. 

[a] Knowledge of defect.—In an 
action for injuries to a pedestrian 
owing to the falling of an awning, it 
was held a question for the jury 
whether .defendant knew of the 
dilapidated condition of the awning, 
and knew of it for a sufficient length 
of time, before the accident occurred, 
to have had it remedied. Lewy Art 

Ss 


vee v. Agricola, 169 Ala. 60, 53 
5, J 
26. McCarthy v. Thompson Square 


Theatre Co., 154 Mass. 373, 150 NE 
170, 42 ALR 1109. 

27. Cal.—Hirsch Wa James 8. 
Perick Coss8= Caley Aw 64) al Uy) ee 


jGa—Chapman v. Macon, 55 Ga. 


Iowa.—Calder v. Smalley, 66 Iowa 
219, 28 NW 638, 55 AmR 270. 

Ky.—Commonwealth Power .. R,, 
ete.,, Co. v.9 Vaught, 191 Ky) 641, 231 
SW 247; Bosler Hotel Co. y, Speed, 
167 Ky. 800, 181 SW 645. 

Mo.—Rose vy. Gunn Fruit Co., 201 
Mo. A, 262, 211 SW 85. 

N. J.—Kelly ov. Lembeck,  etce., 
Brewing Co., 86 N. J. L. 471, 92 A 
282 [aff 87 N. J. L. 696 mem, 94 A 
1102 mem]; Schneider v, Winkler, 74 
IN dies las Srelanteg LO mee fassalig ; 

N. Y.—Herman v. Josephsohn, 188 
App. Div. 163, 176 NYS 561; Jawitz 
v. Hellinger, 86 Misc, 34, 148 NYS 5; 
Moser v. Legniti, 76 Misc. 216, 134 


hee ah,” 


where the evidence is legally insufficient or the cir- 
cumstances are such that but one conclusion can 
be reached by reasonable men, the question is one 
for the court,?® and it may dispose of the case by 
dismissal or nonsuit,°° or the direction of a verdict,** 
or by sustaining a demurrer to the evidence.*? 2 

[§ 2050] (7) Negligence of Person Causing Defect 


In accordance with the rules here- 


tofore considered,** it is usually a question for the 
jury, in an action against a person other than an 


NYS 606; McKeown vy, Foster, 159 
NYS 47. 
Oh.—Mooney v. Hauck, 1 Oh. A. 


432, 18 Oh. Cir. Ct. N.S. 116, 35 Oh. 
Cir. Ct. 134 [aff 92 Oh. St. 511 mem, 
112 NE 1084 mem]. 

Pa.—Posey v. Western Pennsylva- 
nia Nat. Bank, 243 Pa. 568, 90 A 363; 
Smith v. Machesney, 238 Pa. 538, 86 
A 493; Towner v. Public Ledger Co., 
215 Pa. 624, 64 A 787; Spratt v. Rey- 
mer & Bros., Inc., 57 Pa. Super, 566; 
oe vy. Haverstick, 44 Pa, Super. 

[a] MTlustrations.— (1) Evidence 
that the cover of a coalhole main- 
tained by defendant was without 
fastenings is sufficient to go to the 
jury on the question of negligence. 
Calder v. Smalley, 66 Iowa 219, 23 
NW 638, 55 AmR 270. (2) Whether 
the use of cellar doors, in opening or 
leaving them open, has been proper 
and legitimate for the business of the 
owner, or capricious and unnecessary, 
and, if legitimate, whether they are 
habitually used so negligently as to 
endanger passers-by, are questions 
for the jury. Chapman y. Macon, 55 
Ga. 566. (3) A vault under a side- 
walk, covered by iron doors of stand- 
ard Size, set in the pavement in the 
customary manner, and forming a 
part of the sidewalk when closed, was 
not in itself a nuisance, and its 
maintenance did not constitute neg- 
ligence per se. Hirsch v. James S. 
Remick Co., 38 Cal. A. 764, 177 P 876. 
(4) Whether failure to keep in order 
a freight elevator in the sidewalk 
was negligent held for the jury under 
the evidence. Smith y. Machesney, 
238 Pa. 538, 86 A 493. 

[b] Whether defendant had knowl- 
edge of the defect was held under 
the evidence a question for the jury. 
McLaughlin v. Kelly, 230 Pa, 251, 79 
A 552, 50 LRANS 3805. 
ios Fairfowl v. Price, 221 Ill. A. 
lig 

29. Minn.—O’Keefe y. Dietz, 142 
Minn. 445, 172 NW 696. 

Mo.—Megson y. Griswold, 256 SW 
496; Smith v. St. Louis-San Fran- 
gk ets CO. (A.) '275 SW 53. 

ebr.—Music v. Adams, 96 ‘ 
298, 147 NW 696. Ree 

N. Y.—Martin v. Pettit, 117 N.Y. 
118, 22 NE 566, 5 LRA 794; Westfall 
v. Leamon, 198 App. Div. 1, 189 NYS 
211; Knoth v. Meltzer, 3 Misc. 596, 23 
NYS 342. ‘ 

Pa.—Beck v. Germantown Cricket 
Club, 228 Pa,.173,..77 A i448, 

Tex.—Lottman vy. Cuilla, (Civ. A.) 
279 SW 519. 

[a] Slight defects—A mere de- 
pression of one fourth of an inch in a 
board or plank walk otherwise sound 
and in good condition is insufficient 
to carry the question of negligence 
of owners of the walk to a jury. 
Beck vy, Germantown Cricket Club, 37 
Pa. Super, 521. 

80. Martin v. Pettit, 117 N. Y: 118 
22 NE 566, 5 LRA 794; Knoth v. 
Meltzer, 3 Misc. 596, 23 NYS 342, 

31. O’Keefe v. Dietz, 142 Minn. 
445, 172 _ NW 696; Music v. Adams, 96 
Nebr. 298, 147 NW 696; Westfall vy. 
be sei 198 App. Div. 1, 189 NYS 


32. Megson v. Briswold; (Mo.) 
256 SW 496; Smith v. St. Louis-San 
Eeaaee R. Co., (Mo. A.) 275 SW 


See supra § 2042. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and 


note number, 
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a 


ai 
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§ 2050] 


abutting owner, through whose ageney the defect 


or obstruction complained of was 


34 U. S.—Fidelity Title, etc., Co. 
v. Dubois Electric Co., 253 U. S. 212, 
40 SCt 514, 64 L. ed. 865 [rev 258 
Fed. 987, 165 CCA 668]. 

Ark.—Bolen-Darnall Coal Co. v. 
Rogers, 99 Ark. 254, 188 SW 465. 

Cal.—Humphrey v. Leonard, 151 
Cal.3 Tb; 9OLP 705. 

D. C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34. 

Ill.— Chicago, ete., R. Co. v. Nel- 
son, 153 Ill. 89, 88 NE 560 [aff 53 
BY; CAL? THE}. 

Iowa.—Spurling v. Stratford, 195 
Iowa 1002, 191 NW 724; Heller v. 
Smith, 188 NW 878; Blakesley v. 
Standard Oil Co., 182 NW 666; Mal- 
loy v. Stoddard, Constr. Co., 183 
Iowa 881, 167 NW 610; Law v. Bry- 
ant Asphaltic Pav. Co., 175 Iowa 747, 
157 NW 175, 7 ALR 1189; Holmquist 
v. C. L. Gray Constr. Co., 169 Iowa 
502, 151 NW 828; Meggison v. James 
etc., Co., 160 Iowa 541, 141 
NW 1074. 

Ky.—Louisville Bridge Co. v. 
fring, 180 Ky. -729, 203 SW 531; 
Bickel Asphalt Pav. Co. v. Yeager, 
176 Ky. 712, 197 SW 417; James Duff 
Constr. Co. v. Alford, 149 Ky. 594, 
149 SW 943; Merchants’ Ice, ete., Co. 
v. Bargholt, 129 Ky. 60, 110 SW 364, 
33 KyL 488, 16 AnnCas 965. 

Md.—State v. Hmerson, etc., Coal 
Co., 133 A -601; Baltimore City v. 
Leonard, 129 Md. 621, 99 A 891; Long 
v. Sweeten, 123 Md. 88 90 A 782; 
Chesapeake, etc., Tel. Co. v. Lysher, 
aac Md. 237, 68 A 619, 126 AmSR 

Mass.—McGinley v, Edison Electric 
Tllum. Co., 248 Mass. 583, 143 NE 537; 


Hurley v. Boston, etc.,-R. Co., 228 
Mass. 365, 117 NE 591; Igo v. Cam- 
bridge, 208 Mass. 571, 95 NE 557; 


Stoliker v. Boston, 204 Mass. 522, 90 
NE 927; French v. Boston Coal Co., 
195 Mass. 334, 81 NE 265, 122 AmSR 
257, 11 LRANS 993. 

Mich.—Curtis v. Grand Trunk R. 
Co., 178 Mich, 382, 144 NW 824. 

Minn.—Rothenberger  y. Powers 
2S etc., Co., 148 Minn. 209, 181 NW 

Mo.—Shafir v. Carroll, 309 Mo. 458, 
274 SW 755; Mehan vy. St. Louis, 217 
Mo. 35, 116 SW 514; Gerdes v. Chris- 
topher, etc., Architectural Iron, etc., 
Co., 124 Mo. 347, 27 SW 615; Mc- 
Mahon v. Joseph Greenspon’s Sons 
Iron, etc., Co., (A.) 267 SW 838; Cedar- 
land v. Thomnson, 200 Mo. A. 618, 209 
SW 554; Lattimore v. Union Elec- 
trie Light’ ete.; Co.,°128' Mo. <A. 37, 
106 SW 5438. 

Nebr.—American Water-Works Co. 
ae aa. 87 Nebr. 373, 55 NW 


N. J.—Excelsior Electric Co. v. 
Sweet, 57 N: J. L:; 224, 30 A’ 5538 
[rev on other grounds 59 N. J. L. 


441, 31 A 721]; Van Clik v. Hacken- 
sack Water Co., (Sup.) 126 A 634. 

N. Y.—Brown v. German Rock 
Asphalt Co., 236 N. Y. 271, 140 NB 
695; Hoykendorf v. Bradley Con- 
tracting Co., 227. N. YY. 204, 125 NE 
95; Froelich v. New York, 199 N. Y. 
466, 93 NE 79; McArdell v. R. H. 
Casey, Inc., 200 App. Div. 584, 193 
NYS 435; Harding v. New York, 181 
App. Div. 251, 168 NYS 265; Beebe 
v. Schenectady R. Co., 167 App. Div. 
492, 153 NYS 395; Hayman v. New 
Work, 163 App. Div, 195,148 NYS 
638; Dougherty v. New York, 146 App. 
Div. 727, 181 NYS 472; Coolidge v. 
New York, 99 App. Div. 175, 90 NYS 
1078 [aff 185 N. Y. 529 mem, 77 NE 
1192 mem]; Walsh v. Sicilian As- 
phalt Pav. Co., 188 NYS 15; Jacobs 
vo nLVe Smith Contracting Co., 7113 
NYS 531; Clarke v. Cummins, 10 NYS 
868. 

‘“Pa.—Whitman v. Stipp, 270 Pa. 
401, 118 A 567; Douglass v. Monon- 
gahela City Water Co., 172 Pa. 435, 34 
A 50. 


S. D.—Miller v. McConnell, 23 S, D. 
137, 120 NW 888. 
Tex.—Houston Belt, ete, R. Co, v. 
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caused, whether 


Scheppelman, (Commn, A.) 235 SW 
206 (aff - (Civ. A.) -203 SW 1671; 
North Texas Gas Co. v. Meador, (Civ. 
A.) 182 SW 708; Paris Gaslight Co. 
Vv. McHam, 2 Tex. A. Civ. Cas. § 651. 

Utah.—Brower v. Moran Pav. Co., 
58 Utah 349, 199 P 144. 

Va.—Richmond vy. Jackson, 118 
Va. 674, 88 SE 49. 

Wis.—Smith v. Clayton Constr. Co., 
189 Wis. 91, 206 NW 67; Secard vy. 
Rhinelander Lighting Co., 147 Wis. 
614, 183 NW 45. 

{a] In an action against a railroad 
company for injuries to plaintiff 
from slipping on ice which had ac- 
cumulated on the sidewalk from 
water dripping from the spout of de- 
fendant’s water tank, it is a ques- 
tion for the jury whether defendant 
was negligent and whether its negli- 
gence caused or contributed to plain- 
tift’s injury. Thuringer v. New York 
Cent.e.ete® AR, Cos “ti Bun! 526 (24 
NYS 1087, 82 Hun 338, 31 NYS 419. 

[b] Control by defendant of thing 
causing injury—Where defendant 
suspended a banner above a street by 
means of a wire cable attached to a 
chimney on a _ hotel building, and 
handled the banner whenever it 
wanted to, and no one else touched 
it, and the party employing defendant 
to suspend the banner testified that 
he asked defendant to put it up and 
take it down and said he did not 
want to have anything to do with it, 
it could not be said as a matter of 
law that defendant had stepped out 
of control of the banner prior to an 
accident. Fidelity Title, ete, Co. v. 
Dubois Electric Co., 253 U. S. 212, 40 
SCt 514, 64 LL. ed. 865 [rev 253 Fed. 
987, 165 CCA 668]. 

[ce] Control of premises.—Where 
plaintiff was injured by some loose 
boards substituted for the sidewalk 
in front of premises on which build- 
ings were being erected, plaintiff was 
entitled to go to the jury on the ques- 
tion whether defendant, who had con- 
tracted to do certain work on the 
building and to flag the sidewalk, etc., 
while others had separate contracts 
to dig the cellar and do the plumb- 
ing, had charge of the premises so as 
to be responsible for the accident. 
Peard v. Karst, 10 NYS 468, 

[d] Evidence held sufficient to go 
to the jury as to: (1) Whether a 
company operating an electric light 
plant was negligent in leaving un- 
covered or insufficiently covered a 
hole in the street dug for the erec- 
tion of a pole. Bolen-Darnall Coal 
Co. vy. Rogers, 99 Ark, 254, 138 SW 
465; Helena Gas Co. v. Rogers, 98 
Ark. 413, 185 SW 904. (2) Whether 
an employee of an electric company 
breaking the cover of a gas box be- 
tween the sidewalk and curb was 
negligent. Potomac Hlectric Power 
ColfveuHemler,, 47 2App. (CD.4 Co) “34s 
(3) Whether by the exercise of rea- 
sonable care a contractor for the 
construction of a building could have 
prevented children from carrying 
bricks into the street. Harrison v. 
Davis Constr. Co., 42 App. (D. C.) 
255. (4) Whether defendant was 
negligent in leaving a pile of ashes 
in the street. Chicago, etc., R. Co. 
v. Nelson, 153 Ill. 89, 88 NE 560 [aff 
53 Ill. A. 151]. (5) Whether defend- 
ant was negligent in failing to guard 
or light, or sufficiently guard or 
light, a hole or excavation. Spur- 
ling v. Stratford, 195 Iowa 1002, 191 
SW 724; Chesapeake, etc., Tel. Co. 
v. Lysher, 107 Md. 237, 68 A 619, 126 
AmSR 389; Pray v. Werksman, 80 
N, J. E1561, 79 A 274; Yai Deau’ v! 
Gasparrini, 170 NYS 1011; Whitman 
Ve stipp, 627.02 teas? 4010113. pAS 5675 
Brower v. Moran Pav. Co., 58 Utah 
349, 199 P 144; Secard v. Rhinelander 
Lighting Co., 147 Wis. 614, 13883 NW 
45. (6) Whether there was a light 
at an excavation. Eldridge v. Clark, 
ete., Constr. Co., (Cal. A.) 243 P 43. 
(7) Whether defendant was negli- 
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such person was negligent in causing or guarding 
the defect or obstruction.*4 


But where the evidence 


gent in respect to guarding a coal- 
hole, manhole, or other permanent 
opening. French v. Boston Coal Co., 
195 Mass. 334, 81 NE 265, 122 AmSR 
257, 11 LRANS 998; Owens v..Har- 
vard Brewing Co., 194 Mass. 498, 80 
NE 509; Rosenholz v. Frank G. Shat- 
tuck Co., 112 Misc. 468, 1838 NYS 238 
(sidewalk elevator). (8) Whether 
persons firing anvils in street on 
Armistice Day, causing injuries to a 
by-stander, were negligent. Heller 
v. Smith, (Iowa) 188 NW 878. (9) 
Whether a contractor complied with 
the ordinance providing for the nec- 
essary use of a part of the street in 
constructing a building by clearing 
the place where plaintiff was injured. 
Malloy v. Stoddard Constr. Co., 183 
Iowa 881,167 NW 610. (10) Whether 
defendant dug the ditch into which 
plaintiff fell, James Duff Constr. Co, 
v. Alford, 149 Ky. 594, 149 SW 943. 
(11) Whether the system for the 
inspection of machinery on a truck 
causing ,pedestrian’s injury by a coal 
chute was adequate. State v. Emer- 
son, etc., Coal Co., (Md.) 133 A 601. 
(12) Whether a skid twenty-four feet 
long and four feet wide, weighing five 
hundred pounds, resting on its edge 
in a public alley where small children 
were accustomed to play, ‘without 
any support to prevent its toppling 
over, constituted a dangerous obsta- 
cle. Rotherberger v. Powers -Fuel, 
ete., Co., 148 Minn. 209, 181 NW 641. 
(13) Whether iron pillars were al- 
lowed to remain in the street for an 
unreasonable length of time. Gerdes 
v. Christopher, ete., Architectural 
Iron, etc., Co., 124.Mo. 347, 27. SW 
615. (14) Whether lumber, placed 
on or near the sidewalk and falling 
upon a pedestrian, was unstably 
piled, and whether the fact that it 
might fall could be reasonably an- 
ticipated. Cedarland v.’ Thompson, 
200 Mo. A. 618, 209 SW 554. (15) 
Whether defendant paving company, 
whose duty it was to keep a highway 
reasonably safe until the asphalt had 
been replaced or the street repaired, 
exercised due care in connection with 
a trench dug by it, and into which 
plaintiff fell. Brown v, German Rock 
Asphalt Co., 236 N. Y. 271, 140 NB 
695. (16) Whether a subcontractor, 
to relay a water main, negligently 
failed to relay it in a workmanlike 
manner. Froelich v. New York, 199 
N. Y. 466, 93 NE 79. (17) Whether: 
a contractor, leaving street railroad 
tracks above the street grade, was 
bound either to fill it in or to place 
a light sufficient to enable a safe use 
of the street. Beebe v. Schenectady 
R. Co., 167 App. Div. 492, 153 NYS 
395. (18) Whether defendant was 
negligent in causing lumber to be 
placed in a street, so that a child 
five years old, in attempting to climb 
on the pile, pulled it over on him- 
self. Earl v. Crouch, 10 NYS 882. 
(19) Whether one who left a cable 
suspended across a sidewalk was neg- 
ligent and liable to a pedestrian 
stumbling on it. Miller v. McConnell, » 
23° So Di 132, 220) INW S882 5 >(20) 
Whether one causing a slight ine- 
quality in a sidewalk is chargeable 
with negligence in failing to repair 


the defect in anticipation of in- 
jury to a pedestrian. Houston Belt, 
etc., R. Co. v. Scheppelman, (Tex. 


Commn. A.) 235 SW 206 [aff (Civ. 
A.) 203 SW 167]. (21) Whether the 
foreman of a gas company negli- 
gently invited a pedestrian to cross 
its ditch in a street. North Texas 
Gas Co. v. Meador, (Tex. Civ. A.) 182 
SW 708. (22) Whether defendant 
city gave defendant contractor no- 
tice of a defect in the sidewalk. 
Richmond v. Jackson, 118 Va. 674, 88 
SE 49, (23) Whether one who tem- 
porarily places articles used in his 
business on the outer edge of the 
sidewalk, leaving ample room for 
passage, is guilty of such negligence 
as will make him liable to a person 
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is legally insufficient to show negligence, or the facts 
therein are undisputed and but one conclusion can 
reasonably be drawn therefrom, the question is one 
of law for the court to determine ;** and it may dis- 
‘pose of the question by a dismissal or nonsuit,** or 
by directing a verdict for defendant.*” 
positive duty is imposed on contractors in reference 
to excavations made by them in the streets, it is 
error to submit the question of such duty to the 


injured by falling over such articles. 
enn, v. Willer, 59 Wis. 240, 18 NW 


35. McAfee yv. Atlantic Ice, etc., 
. ‘Corp., 26 Ga. A. 25, 105 SE 631; Ras- 
kin v. John McCourt Co., (Mass.) 154 
NE 842; Moquist v. Larsen, 148 
Minn. 425, 182 NW 609; Grundy v. 
Janesville, 84 Wis. 574, 54> NW 
1085. 

36. McAfee vy. Atlantic Ice, 
Corp., 26 Ga. A. 25, 105 SE 631. 

37. Moquist v. Larsen, 148 Minn. 
425, 182 NW 609; Grundy v. Janes- 
ville, 84 Wis. 574, 54 NW 1085. | 

38. Huggin v. Gaffney, 134 S. C. 
114, 1382 SE 163. 

39. Flora v. Pruett, 81 Ill. A. 161; 
Motz v. Akron, (Oh. A.)' 153 NE 868; 
Norfolk v. Anthony, 117 Va. 777, 86 
SE 68; Provine v. Seattle, 59 Wash. 
681, 110 P 619. And see cases infra 
notes 40, 41. 

{a] Obstructions in public mar- 
ket.—In an action for injuries sus- 
tained by slipping on the floor of de- 
fendant city’s market house because 
of obstructions thereon, evidence 
held to require the submission of the 
question of proximate cause to the 
jury. Norfolk v. Anthony, 117 Va. 
177, 86 SE 68. 

40. Ariz.—Flagstaff v. Gomez, 23 
Ariz. 184, 202 P 401,.23 ALR 661. 

Cal.—Hansen v. Market St. R. Co., 
64 Cal. A. 426, 221 P 955. 

Colo,—Hayes v. Williams, 17 Colo. 
465, 30) -P).352- i 

0 


Del.—Jarrell  v. 
Del. 454, 56 A 3879. 

Ga.—Davis v. Buckeye Cotton Oil 
Co., 148 Ga. 436, 85 SE 335; Dalton 
v. Humphries, 139 Ga. 556, 77 SE 
790; Greensboro v. Robinson, 19 Ga. 
Aw 199, 91° SH 244: 

Ida.—Muir v. Pocatello, 36 Ida. 532, 
212 P 345; Baillie v. Wallace, 24 Ida. 
706, 185 P 850; Jones v. Caldwell, 23 
Ida. 467, 130 P 995. 

Ill. Smith v. Sidell, 205 Ill. A. 66; 
Swenson v: Aurora, 196 Ill, A. 83. 

Ind.—Indianapolis v. Moss, 74 Ind. 
A. 129, 128 NE 857. 

Iowa.—Whitlatech v. Iowa Falls, 199 
Iowa 78, 201 NW 838; Morman y. 
HEmmetsburg, 195 Iowa 627, 191 NW 
156; Malloy v. Stoddard Constr. Co.,; 
183 Iowa 881, 167 NW 610; Overton 
v. Waterloo, 164 Iowa 332, 145 NW 
889; Knight v. Des Moines, 155 Iowa 
299, 185 NW 1089; Brown y. Chilli- 
cothe, 122 Iowa 640, 98 NW 502; 
Schnée v. Dubuque, 122 Iowa 459, 98 
NW 298; Bridgeman vy. Missouri Val- 
ley, 88 NW 1069; Correll v. Cedar 
Rapids, 110 Iowa 3338, 81 NW 724. 

Kan.—Dalke v. Inman, 122 Kan. 
728, 253 P 240. 

Ky.—Ashland v. Williams, 203°Ky. 
300, 262 SW 273; Covington v, Rosen- 
berg, 177 Ky. 411, 197 SW 786; Rus- 
sell v. Ashland, 159 Ky. 223, 166 SW 
971; Louisville v. Bridwell, 150 Ky. 
589, 150 SW 672; Frankfort  v. 
Downey, 118 SW 284 Fugate v. 
Somerset, 97 Ky. 48, 29 SW 970, 16 
KyL 807. 

Me.—Cleveland v. Bangor, 87 Me. 
259, 32 A 892, 47 AmSR 326; Lake v. 
Milliken, 62 Me. 240, 16 AmR 456. 

Md.—Baltimore v. Terio, 147 Md. 
330, 128 A 353; Burke v. Baltimore, 
127 Md. 554, 96 A 693; Pennsylvania 


ete, 


Wilmington, 


Steel Co. v. Wilkinson, 107 Md. 574, 
69 A 412, 16 LRANS 200. 
Mass.—Lucas v. Byrne, 154 NE 


920; McMahon y. Harvard, 213 Mass. 
20, 99 NE 458; Block v. Worcester, 
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jury.* 


So where a 


186 Mass. 526, 72 NE 77; Hyde v. 
Boston, 186 Mass.- 115, 71) NB) 118; 
Stanford v. Hyde Park, 185 Mass. 253, 
70 NE 51; Coles v. Revere, 181 Mass. 
175, 638 NE 430. 

Mich.—Curtis v. Grand Trunk R. 
Co., 178 Mich. 382, 144 NW. 824; 
Johnson y. Marquette, 154 Mich. 50, 
117 NW 658; Alexander v. seis Rap- 
ids, 70 Mich. 224, 38 NW 2 

Minn.—Rasmusen_ v. Gain: 133 
Minn. 134, 157 NW 1088; Watson v. 
Duluth, 128 Minn. 446, 151 NW 143. 

Mo.—Pettitt vy. Kansas City, (A.) 
267 SW 954; Cooper v. Caruthersville, 
(A.) 264 SW 46; Frank v. Meletio, 
(A) 251 SW..95; (Collier) v. <Shelby- 
ville, (A.) 219 SW _ 7138; Sutter v. 
Metropolitan St. R. Co., (A.) 208 SW 
851; Ballew v. St. Joseph, 163 Mo, A. 
297, 146 SW 454; Ballentine v. Kan- 
sas City, 126 Mo. A. 130, 103° SW 
564; York v. Everton, 121 Mo. A. 640, 
97 SW 604; Goodman y. Kahoka, 100 
Mo. A. 278, 73 SW 355. 

Nebr.—Brightenburg v. Muicahy, 
104 Nebr. 794, 178 NW 623; Robinson 
v. Omaha, 84 Nebr. 642, 121 NW 969; 


Bemis v. Omaha, 81 Nebr. 352, 116 
NW 31. 
N. J—Van Clik vy. Hackensack 


Water Co., (Sup.) 126 A 634. 

N. Y.—Fordham y. Gouverneur 
Village, 160 N. Y¥. 541, 55 NE 290; 
Turner v. Newburgh, 109 N. Y. 301, 
16 NE 344, 4 AmSR 453; Hume v. 
New York, 74 -N. Y. 264, 57 HowPr 
359 [rev 9 Hun 674]; Hume v. New 
York, 47 N. ¥S (6389 Bllis+.. }Fried- 


lander, 198 App. Div. 57, 189 NYS 
545; Brady v. New York, 149 App. 
Div. 816, 1384 NYS 305; Penor $v. 


Glens Falls, 138 App. Div. 671, 122 
NYS 1072; Dale v. Syracuse, 71 Hun 
449, 24 NYS 968 [aff 148 N. Y. 750 
mem, 43 NE 986 mem]; Roe v. New 
York, 56 N. Y. Super. 298, 4 NYS 447; 
Bennett v. Kent, 125 Misc.°.23, 209 
NYS 3811 [rev on other grounds 241 
N. Y. 385, 150 NE 302]; McManus 
v. New York, 115 NYS 150. 


N. C.—Graham v. Charlotte, 186 
N. C. 649, 120 SE 466; Alexander v. 
TESESNG CCA b2 7 “81 SE 


Statesville, 
763. 


Okl.—Canton v. Mansfield, 108 Okl. 
60, 233 P 1071; Cushing vy. Stanley, 68 
Okl. 185, 172 P 628. 

Pa.—Gallagher v. American Ice, 
ete., Co., 135 A (612; Henry v. Phila- 
delphia, 264 Pa. 33, 107 A 815; Lock- 
ard v. Vare,' 230 Pa. 591,79 A-8023 
Behl v. Philadelphia, 206 Pa. 329, 55 
A 1029; Koch v. Williamsport, 195 
Pa. 488, 46 A 67; Crumlich v. Harris- 
burg, 162 Pa. 624, 29 A 707; Wible v. 
Philadelphia, 21 Pa. Super. 486; Mc- 
Closky v. Dubois Borough, 4 Pa. Su- 
per. 181. 

Tex.—Gonzales v. Galveston, 84 
Trex (3) 19 SWiN28ae Shs vAmS RSL ge 
Dudley v.. Jacobs, (Civ. A.) 257 SW 
315; Ft. Worth v. Patterson, (Civ. A.) 
196 SW 251. 

32 


Utah.—Jones v. 
Kershaw, 129 


Utah 221, 89 P 1006. 
Wash.—Clausing v. 
Wash. 67, 224 P 578; Taylor v. Spo- 
kane, 100 Wash. 409, 171 P 249, 2 
ALR 1046; Woodworth vy. Dayton, 89 
Wash. 444, 154 P 790; Johnston v. 
Seattle Taxicab, etc., Co., 85 Wash. 
aoe 148 P 900, 89 Wash. 494, 154 P 

%. 

W. Va.—Blankenship v. Williamson, 
100 -W. Va. 199, 182 SEH 492. 

Wis.—Pisarke v. Wisconsin Tun- 
nel, etc., Co., 174 Wis. 377, 188 NW 


Ogden City, 


[§§ 2050-2051 


[$ 2051] (8) Proximate Cause of Injury. It is 
ordinarily a question of fact for the jury whether 
under all the circumstances of the particular case 
plaintiff’s injuries were proximately caused by de- 
fendant’s negligence or some other cause,** as in 
the ease of injuries alieged to have been caused by 
negligence in respect to defects or obstructions in 
streets or sidewalks,*® or in respect of sewers and 


164; Steinke v. Oshkosh, 159 Wis. 124,. 
149 NW 715; Berg v. Milwaukee, 83 
Wis. 599, 538 NW. 890. 

[a] Whether a proper barrier or 
guard would have prevented the in- 
jury is a question for the jury. In- 
dianapolis v. Moss, 74 Ind. A. 129, 128 
NE 857. 

[b] Discharge of hot water upon 
street.—Whether defendant’s act in 
discharging hot water from its shops 
into a pool in the street, into which 
a boy, while scuffling with his. 
brother, fell and was burned, was the 
proximate cause of the injury was a 
question for the jyry. Curtis. v: 
Grand Trunk R. Co., 178 Mich. 382, 
144 NW 824. eI 

[c] Excavations, holes, and de- 
pressions.—Dalton v. Humphries, 139 
Ga. 556, 77 SE 790; Greensboro v. 
Robinson, 19 Ga. A. 199, 91 SE 244; 
Swenson y. Aurora, 196 Ill. A. 838; 
Van Clik v, Hackensack Water Co., . 
(N. J. Sup.) 126 A 634; Ya Deau v. 
Gasparrini, 170 NYS 1011 (where a 
sewer contractors’ contract with a 
city expressly required from them 
protection for traffic, a question of 
fact arises whether they were not 
negligent in failing to maintain 
proper guards about a depression in 
the street in which they were work- 
ing, although such depression had 
been made by another contractor, re- 
paving street); Henry v. Philadel- 
phia, 264 Pa. 33, 107 A 315; Corcoran 
v. Philadelphia, 70 Pa. Super. 5125 
Rufo v. Philadelphia, 58. Pa. Super. 
638; Waddell v. Williamson, 98 W. 
Va. 547, 127 SE 396; Steinke v. Osh- 
kosh, 159 Wis. 124, 149 NW 715. 

[ad] Manholes and other perma- 
nent openings.—Flagstaff v. Gomez, 
23 Ariz. 184, 202 P 401, 23 ALR 661; 
Morman v. Emmetsburg, 195 Iowa 
627, 191 NW 156 (whether tilting of 
manhole lid caused plaintiff’s horse 
to fall); Covington v. Rosenberg, 
177 Ky. 411, 197 SW 786; Rasmusen 
v. Duluth, 133 Minn. 134, 157 NW 


1088. 

{e] Overhanging and falling ob- 
jects.— Baillie v. Wallace, 24 Ida. 706, 
135 P 850; Wheeler v. Ft. Dodge, 
131 Iowa 566, 108 NW 1057, 9 LRANS 
146 (wire performer falling from 
wire suspended over street and in- 
juring pedestrian); Bemis v. Omaha, 
81 Nebr. 352, 116 NW 31 (whether 
windstorm causing billboard to blow 
Over was an act of God). 

[f] Obstruction frightening horses. 
—Coles v. Revere, 181 Mass. 175, 63 
NE 430. 

[g] Snow and ice.—Burns vy. Water- 
loo, 187 Iowa 922, 173 NW 16; Rose 
v. Ft. Dodge, (lowa) 155 NW 170 
(whether injury resulted from a 
rounded and rough condition of snow 
and ice); Hodges v. Waterloo, 109 
Iowa 444, 80 NW 523 (the mere fact 
that the jury might have difficulty in 
determining whether the accident 
was caused by the defect does not 
warrant the court in determining the 
question in defendant’s favor); Mur- 
phy v. Somerville, 253 Mass. 544, 149 
NE 410; Johnson vy, Marquette, 154 
Mich.’ 50, 117. NW 659; Penor v. 
Glens Falls, 138 App. Div. 671, 122 
NYS 1072; Mayhood v. New York, 
119. App. Div. 100; “LOss NYS shor 
Clausing v. Kershaw, 129 Wash. 67, 
224 P 573; Taylor v. Spokane, 100 
Wash.) 409, 171.P) 249, 2 ALR 1046 
(whether plaintiff's shoes were the 
primary cause of the accident). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ §§ 2051-2052} 


waters.*t 


or probability that defendant’s 


41. Del.—Harrigan v. Wilmington, 
13. Del. 140, 12 A 779. 
D. of 


C.—District 
Gray, 6 App. 314. 

Ky.—Toebbe v. Covington, 145 Ky. 
763, 141 SW 421. 

Md.—Salisbury v. Camden Sewer 
Co., 141 Md. 254, 118 A 662. 


Columbia  v. 


‘ Mich.—Phillips v. Armada, 155 
Mich. 260, 118 NW 941; Richards v. 
Ann Arbor, 152 Mich. 15, 115 NW 
1047. : 

Mo.—Hannan vy. Kansas City, 187 
Mo. A. 315, 173 SW 703. 

N. Y.—Daggett v. Cohoes, 5 Silv. 
Sup. 183, 7 NYS 882. 

Pa.—Strauch v. Pittsburg, 70 Pa. 
Super. 251; Moodhard v. Reading, 30 


Pa. Dist. 402. 

S. C—MeNinch v. Columbia, 127 S. 
Cc. 54,/122 SE 403. 

S. "’D.—Stewart v. Rapid City, 48 
S. D. 554, 205 NW 654. 

Tex.—Jacksonville vy. 
(Civ. A.) 197 SW 309. 

Ont.—MecArthur vy. Collingwood, 9 
Ont. 368. 

[a] MTllustrations of questions for 
jury:—(1) Whether, in an action by 
a property owner against a city for 
damages to his property by permit- 
ting a sewer to become stopped up, 
flooding his cellar, the water in fact 
eame from the _ sewer. Toebbe v. 
Covington, 145 Ky. 768, 141 SW 421. 
(2) Whether typhoid germs in dairy 
farmers’ milk came from sewage 
discharged into a creek by the city. 
Forbes v. Jamestown, 212 App. Div. 
332, 209 NYS 99. (3) Whether death 
of plaintiff's son was due to unsani- 
tary condition created by operation 
of septic tank by defendant town. 
Jacksonville v. McCracken, (Tex. Civ. 
Ay) £97) “SW =23:0:9. (4) Where there 
was evidence authorizing an infer- 
ence that the flooding of plaintiff’s 
property was due to the breaking of 
a sewer, and not to an unusual rain- 
fall, the court properly overruled a 
demurrer to the evidence. Hannan v. 
Kansas City, 187 Mo. A. 315, 173 SW 
703. 

42. 


McCracken, 


Chicago v. Powers, 117 Ill. A. 
453; Sizer v. Hstherville, (Iowa) 135 
NW 603; Keane vy. Waterford, 130 
Ne Ys, 188, 29 NE 130; De Forest v. 
Wtica; 69 N.Y. 614). See also Han- 
rahan v. Chicago, 289 Ill. 400, 124 
NE 547 (whether insanity resulted 
from injury); State v. Baltimore 
City, 129 Md. 686, 99 A 860 (whether 
proximate cause of death from fall 
into water through defendant’s fail- 
ure to protect street was shock and 
exposure resulting from his fall was 


for jury). ; 
[a] For example the question 
whether the injury from which 


plaintiff was shortly afterward found 
to be suffering was occasioned by the 
fall is a question for the jury, where 
no injury existed before the acci- 
dent, and the evidence of experts is 
conflicting as to whether such injury 
might be produced by a fall. Keane 
v. Waterford, 130 N. Y. 188, 29 NH 
130; Collinson vy. New York, "44 App. 


Div. 629, 60 NYS 1135; Murray Vv. 
Port Jervis, 34 App. Div. 628, 54 
NYS 1110. 


Generally see Damages §§ 71-74, 
81-84. : : 

43. Ala.—Southworth v. Shea, 131 
Ala. 419, 30 S 774. 

Ga.— Williams vy. Washington, 142 


So it is generally a question for the jury 
whether the particular physical injuries suffered by 
plaintiff resulted proximately from the aecident.*? 
But where the evidence is legally insufficient to show 
a causal connection between plaintiff’s injuries and 
defendant’s neghgence, or is undisputed, and but 
one inference can be reasonably drawn therefrom, 
the question becomes one of law for the court,*® as 
where the evidence shows merely a bare possibility 
negligence caused 
the acecident,*# and in such case the court may de- 
termine the issue by dismissal or nonsuit,*® or the 
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[§ 2052] (9) 
General. 


Ga. 281, 82 SE 656, LRAI91I5A 325, 
AnnCasl916B 196. 

3 eae v. Chicago, 204 Ill. A. 
75, 

Iowa.—Ferguson v. Des Moines, 197 
Iowa 689, 198 NW 40. 

Mich.—Pringle y. Detroit, 152 Mich, 
445, 116 NW 3862; Westfall v. De- 
troit Water Comrs., 93 Mich. 210, 53 
NwW 161. 

Minn.—Moquist vy. Larsen, 148 
Minn. 425, 182 NW 609; Pottner v. 
Ean eH DEUS, 41 Minn, 73, 42 NW 

4. 

Mo.—Rose vy. Biddle, 231 SW 946; 
Waldmann v,. Skrainka Constr. Co., 
211 Mo. A. 576, 249 SW 698. 

N. Y.—Van Hovenburg v. New 
York, 83 Misc. 369, 144 NYS 888. 

Pa.—Bruggeman v. New York, 259 
Pa. 94, 102 A 415; Reddington v. 
Philadelphia, 253 Pa. 390, 98 A 601; 
Tompsett v. Glade Tp., 198 Pa. 376, 
48 A 255; Higenbrodt v. Williams- 
port, 44 Pa. Super. 437. 

R. I.—McEnaney v. Reilley, 46 R. I. 
310, 127 A 561. 

Tex.—Peterson vy. “Houston, (Civ. 

A.) 224 SW 580; Young Men’s Chris- 
tian Assoc. Vv. Jasse, (Civ. -A.) 183 
SW. 867. 

Wis.—Lindquist v. Bradley, 161 
Wis. 175, 152 NW 827. 

[a] Evidence held insufficient to 
take case to jury on question whether 
disease contracted by a boy approxi- 
mately resulted from the city’s per- 
mitting stagnant water to collect in 
a street. Bruggeman v. York, 254 
Pa. 430, 98 A 970. 

44. Menxies v. Interstate Pav. Co., 
106 App. Div. 107, 94 NYS 492; Peter- 
son v. Houston, (Tex. Civ. A.) 224 
SW 580; Hyer v. Janesville, 101 Wis. 
Cig ar are NW 729. 

[a] Where there is no direct evi- 
dence explaining how or why the in- 
jury occurred, and the circumstances 
are as consistent with the: theory 
that it was ascribable to a cause not 
actionable as otherwise, it is the duty 
of the court to direct a verdict for 
defendant when requested. Hyer v. 
Janesville, 101 Wis. 371, 77 NW 729. 

.45. Reddington v. Philadelphia, 
253 Pa. 390, 98 A 601; Mason v. Phila- 
delphia, 205 Pa. 177, 54 A 773 (hold- 
ing a nonsuit properly’ granted, 
where it is apparent that the acci- 
dent was caused by an unfortunate 
slip on the part of plaintiff). 

46. Ill.—Ladle vy. Chicago, 204 Ill. 
A. 475. 

Mich,—Pringle y. Detroit, 152 Mich. 
445, 115 NW 362; Westfall v. Detroit 
ere Comrs., 938 Mich, 210, 53 NW 

it 


Minn.—Moquist v. Larsen, 148 
Minn. 425, 182 NW 609. 
Pa.—Tompsett v. Glade Tp., 198 


Pa. 376, 48 A 255. 
R. I.—McEnaney vy. Reilley, 46 R. 
Perstoe Van Ab 64. Ved 


Wis.—Lindquist «v. 
Wis. 175, 152 NW 827. 

47. Rose v. Biddle, (Mo.) 2381 SW 
946; Waldmann vy. Skrainka Constr. 
Co., 211 Mo. A. 576, 249 SW 698. 

48. U. S.—Linedin v. Power, 151 
WiGSee4386.14 °SCtv887, 138 Lie ed, 0224 
St. James v. Stacy, 208 Fed. 35, 121 
CCA 371; Minot v. Walton, 183 Fed. 
768, 106 CCA 466; Stodd v. Philadel- 
phia, 183 Fed. 659; Philbrick v. 
Niles, 25 Fed. 265. 

Ala.—Birmingham vy. Mauzey, 214 


Bradley, 


Where there 
contributory negligence, but the facts are conflict- 
ing, or are such that different inferences might be 
reasonably drawn therefrom, the question as to 
whether or not plaintiff was guilty of such negli- 
gence at the time of happening of the accident as 
will preclude him from recovering damages is for 
the jury to determine from all the cireumstances 
of the particular case.48 
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direction of a verdict for defendant,*® or by sus- 
taining a demurrer to the evidence.*7 


Contributory Negligence—(a) In 
is evidence tending to show 


Thus it is ordinarily a 


Ala. 476, 108 S 882; Birmingham v. 
McCary, 84 Ala. 469, 4 S 630. 


Cal.—Hldridge v. Clark, ete., 
Constr. Co;, (A,) 248 P 43; Du Val 
v. Boos Bros. Cafeteria Co., 45 Cal. 


A. 377, 187 P 767; Winslow v. Glen- 


dale Light, ete., Col, 12" Cale A640; 
LOW P1020. 

Colo.—Ft. Collins v. Roten, 72 
Colo: | °182;.¢210 —P' 3263" Denver Vo 


Maurer, 47 Colo. 209, 106 P 875, 135 
AmSR 210; Ft. Collins v. Yetter, 38 
Colo. 87, 89 P 777; Koch v. Denver, 
24 Colo. A. 406, 133 P 1119; Denver 
Taveue ree 19 Colo. A. 435, Wires 

Conn.—McEvoy vy. Waterbury, 92 
Conn. 664, 104 ye 164; Lutton v. Ver- 
non, 62 Conn. 1; 23 A 1020, 27 A 
589; Davis v. Guilford, 55 Conn, 3515 
11 A 350. 

1By Grins v. District of Colum- 
bia, 47 App. 48, LRA1918D 1103; 
Burke vy. District of Columbia, 42 
App. 438; District of Columbia v. 
Blackman, 32 App. 32; District of 
Columbia v. Duryee, 29 App. 327, 10 
AnnCas 675; Dotey v. District of 
Columbia, 25 App. 232; District of 
Columbia v. Whipps, 17 App. 415; 
Corts yv. District of Columbia; 18 
D. C. 277; Muller v. District of Co- 
lumbia, 16 D. C, 286. 

Ga.—Dalton v. Humphries, 139 Ga. 
556, 77 SE 790; Evans.v. Atlanta, 139 
Ga, 443, 77 SE 378; Pate v. Atlanta, 
119 Ga’ 671, 46 SH 827; Shiflett v. 
Cedartown, 111 Ga. 834, 36 SE 221; 
Ocilla v. Luke, 28 Ga. A. 234,-110 SH 
157; Greensboro v. Robinson, 19 Ga. 
A. 199, 91 SE 244, 

Ida.—Muir v. Pocatello, 36 Ida. 532, 
212 P-345. 

Ill—Wheeler vy. Le Roy, 296 Ill. 
579, 1830 NE 830; Brennan y. Streator, 
256 Ill. 468, 100 NE 266; Kenyon vy. 
Chicago City R. Co., 235 111.:406, 85 
NE 660 [aff 137 Ill. A. 126]; Purcell 
v. Chicago, 231 Ill. 164, 883 NE 137; 
Chicago v. Bork, 227 Ill. 60, 81 NE 
27? [aff 128 Ill. A. 357]; Chicago v. 
Babcock; 143 Til) 358) 322 NE 2a 
Sandwich v. Dolan, 133 Tl. 177; 24 


NE 526, °23 AmSR 598; Chicago Vv. 
McLean, 133 Ill. 148, 24 NE 527, ‘8 
LRA 765; Swalm v. Joliet, 219° 11. 


A. 123; Whyers v. Quincy, 208 Ill. -A. 
49; Smith v. Sidell, 205 ll, A. 66: 
Kerr» v. Danville,= 201," TP ARF 93. 
Casey v. Chicago R. Co., 184 Til. A. 
489; Goldberg v. Chicago, 175 Ill. A. 
600; Brennan v. Chicago, 170 Ill, A. 
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Wis.—Smith v. Clayton Constr. 


Co., 189 Wis. 91, 206 NW 67; Vogel 
v. Otto, 182 Wis. 1, 195 NW 859; 
Pisarke vy. Wisconsin Tunnel, ete., 


Co., 174 Wis. 377, 183 NW 164; Rhein- 
schmidt v. Tomah, 162 Wis. 242, 155 
NW 122; Hakenson yv..Neillsville, 152 
Wis. 594, 140 NW 281; Wanta v. 


Milwaukee Electric R. ete., Co., 148 
Wis. 295, 184 NW 133; Marlow v. 
Fond du Lac, 141 Wis.-74, 123 NW 
627; Murphy v. Herold Co., 137 Wis. 
609, 119 NW 294; Pecor y. Oconto, 
125 Wis. 335, 104 NW 88; Hoffman vy. 
North Milwaukee, 118 Wis. 278, 95 
NW 274; Richards v. Oshkosh, 81 
Wis, 226, 51-NW 256; Jung v. Stevens 
Point, 74 Wis. 547, 483 NW 513; 
McNamara vy. Clintonville, 62 Wis. 
207, 22 NW 472, 51 AmR 722. 

Wyo.—Ramirez v. Cheyenne, 241 P 
710, 42 ALR 245. 

PY Wek ig tals v. Stanley, 4 Jur. 

N. B.—Doherty v..St. John, 26 N. 
B. 618. 

[a] When there is some evidence 
showing the exercise of reasonable 
care, the fact that, owing to the cir- 
cumstances, the evidence of care is 
weak, does not. justify taking the 
question of contributory negiugence 
trom the jury. Schater v. New York, 
154 N. Y. 466, 48 NE 749 [rev 12 
App. Div. 384, 42 NYS 744]. 

Lb] Only when it appears upon 
unaisputed facts that pruaent per- 
sons would have acted diterently may 
contributory negligence be taken 
from jury. Nuir v. Pocatelio, 36 Ilda. 
532, 212 P 345; Miner v. Franklin, 78 
N. H. 240, 99 A 647; Blood v. New 
Boston, 77 N. H. 454, 94 A 954, 

[c| The driving of a horse by a 
woman does not show contributory 
negligence as a matter of law. Cobb 


v. Standish, 14 Me. 198; Snow vy. 
Provincetown, 120 Mass. 580; Blood 
v. ‘Tyngsborough, 103 Mass. 509; 


Ble how. v. Rutiand, 4 Cush. (Mass.) 
Injuries in nighttime from de- 
fects or obstructions in streets. 
Philadelphia, ete., Coal, ete., Co. vy. 
Barrie, 179 Fed. 50, 102 CCA 618; 
Spurling v. Stratford, 195 Iowa 1002, 
191 NW 724; Spiker vy. Ottumwa, 193 
Iowa 844, 186 NW 465; Wolford v. 
Grinnell, 179 Iowa 689, 161 NW 686; 
Fuller v. Williamsburg, 152 Iowa 
424, 132 NW 819; Jackson vy, Grin- 
nell, 144 Iowa 232, 122 NW 911; 
Clark v. South Hutchinson, 114 Kan. 
172, 217 P 305; Madisonville v. Stew- 
art, (Ky.) 121 SW 421; Owensboro 
v. Williams, (Ky.) 116 SW 280; Hall 
v. Flint, 195 Mich. 638, 162 NW 270; 
Dodge v. Kirkwood, (Mo. A.) 260 
SW 1012; Schlinski v. St. Joseph, 170 
Mo. A. 380, 156 SW 823; Gallagher 
v. Tipton, 133 Mo. A. 557, 113 SW 
674; Dickerman v. Weeks, 108 App. 
Diy. 257, 95 NYS 714; Cartano v. 
Athena, 90 Or. 586, 176 P 789; Foster 
v. Philadelphia, 282 Pa. 393, 128 A 
100; Greene v. Philadelphia, 279 Pa. 
389, 124 A 134; Pierce -v. Spokane, 
59 Wash. 615, 110 P 537; Perry v: 
Centralia, 50 Wash. 670, 97 P 802. 
[el] Contributory negligence of 
child or parent in case of an injury 
to a child. Stodd v. Philadelphia, 
183 Fed. 659; Huntington y. Bar- 
trom, 48 Ind. A. 117, 95 NE 544; Brose 
v. Dubuque, 193 Iowa 763, 187 NW 
857; Blakesley v. Standard Oil Co., 
(Iowa) 182 NW 666; Schaubel v. Man- 
hattan, 102 Kan, 430, 170 P 984; 
Bickel Asphalt Pav. Co. v. Yeager, 
176 Ky. 712, 197 SW 417; Curtis v. 
Grand Trunk R,. Co., 178 Mich. 382, 
144, NW 824; St. Paul v. Kuby, 8 
Minn, 154; Martin v. New York, 215 
App. Div. 405, 214 ‘NYS 13; Triay 
v. Richard Carvel Co., 172 App. Div. 
615, 158 NYS 739; Decker v. New 
York, t47 App. Div. 691, 182 NYS 
558; Gross v. Foster, 134 App. Div. 
} 118 NYS 889; Brown v. Syra- 
cuse, 77 Hun 411, 28 NYS 792; Alexan- 
der v. Statesville, 165 N. C. 527, 81 
SE 763; McCarron y. Philadelphia, 
46 Pa. Super. 145, 151; Irvine’ v. 
Greenwood, 89 S. C. 511, 72 SH 238, 
386 LRANS 363; Brown v. Salt Lake 
City, 33 Utah 222, 98 P 570, 126 AmSR 
828, 14 LRANS 619, 14 AnnCas 1004; 
Newport News v. Scott, 103 Va, 794, 
50 SE 266; Davis v. Wenatchee, 86 
Wash, 13, 149 P 337; Lorence v. Hl- 
lensburgh, 13 Wash. 341, 43 P 20, 52 
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curred, with imperfect eyesight,#® or while in- 
and whether or not he was 
toxicated at the time of the injury.** ordi. 
narily a question for the jury whether plaintiff 
was negligent in stepping off the sidewalk for a 
moment to avoid an obstruction,°®? or i walking in 
the driveway,°? or in crossing a street at a place 


toxicated ;°° 


MUNICIPAL CORPORATIONS 


in- 
So it is ordi- 


other than a crossing;°* in stepping into a tree 


AmSR 42; Secard  v. Rhinelander 
Lighting Co., 147 Wis. 614, 133 pt 
45; Ramirez v. a ae (Wyo.) 241 
, 42 ALR 5. * 
f fy Injury to property from flood- 
ing.—Garrett v. Winterich, (ind, A.) 
84 NE 1006; Miller Grocery CO Ae ane 
Moines, 195 Iowa 1310, 192 NW a 
28 ALR 815; Wendt v. Akron, 
Towa 338, 142° NW 1024; Cairns v. 
Chester City, 34 Pa. Super. 51; vis 
art v. Rapid City, 48 S. _D. a 
NW 654; Western Wall Board rane 
Seattle, 118 Wash. 340, 203 te re 
Ranier Heat, ce A v. Seattle, 
Haale 33. 
weer aeimonce held sufficient to go 
to jury as to: (1) Whether a person 
who, stepped on an Icy sidewalk Wer 
walking contrary to his custom wi S 
out a cane or creepers on his s oe 
Goff v. Little Falls, 20 NYS 175.. iC ) 
Whether a pedestrian was negligen 
in digressing from the projected lines 
of a sidewalk when _ falling into a 
sewer opening. Birmingham says 
Mauzey, 214 Ala. 476, 108 S ie 
(3) Whether plaintiff, twenty-two 
years of age, was negligent in eine 
a chute built os Be eam aa oF 
i en. Bt. ollins 5 ; 
Cale 188: 210, Pos26.. (4) Wire a 
woman who fell on a Slippery side- 
walk was negligent in wearing shoes 
the heels of which were more or ee 
worn, making her more liable to s Ap. 
Whyers v. Quincy, 208 100 Be GN ce 
(5) Whether a child not using the 
street for the purpose of travel, but 
who has come there to see a display 
of fireworks, is guilty of contribu- 
tory negligence. Moore V. ear 
ington, 51 Ind. A. 145, 95 NE ale 
(6) Whether a pedestrian on a Sside- 
walk, killed by an GAT Tees oot 
tractor, falling from a Ce 


ruilt of contributory 
Ee aniat Wey tanG@ray,Constr., Co:, 
169 Iowa 502, 151 NW 828. (7) 


\ laintiff was negligent in 
ee nlevele without a light re- 
vealing objects in the street. ana 
vy. Kansas City, (Mo. A.) 280 SW 
1053. (8) Whether a woman injured 
by stepping on a loose brick in the 
street upon alighting from a Street 
car was guilty of contributory neg- 
ligence in wearing shoes with very 
high heels, only about an inch wide 
at the bottom. Rose v. Kansas City, 
144 Mo. A. 278, 124 SW 1057. (9) 
Whether plaintiff was negligent in 
wearing high heeled shoes on an Icy 


i Ik. Taylor v. Spokane, 100 
Seen LO it P 249, 2 ALR 1046. 
{h] Constitutional provisions.— 


nder Const. art 23 § 6, the defense 
Be contributory negligence in all 
cases is a question of fact for the 
jury. Hyde Constr. Co. v. Smith, 94 
Okl. 81, 221 P 34; Ada v. Smith, 73 

, 280; 175, P 924 

Oat constitutes contributory neg- 
ligence see supra §§ 1850-1863, 1915. 


49. Ga.—Chapman v. Macon, 55 
66; 
a Beicorn v. Independence. 


180 lowa 685, 160 NW 305, LRA1917C 
120. 

Md.—Chesapeake, etc.. Tel. Co. v. 

Liysher, 107 Md. 237, 68 A 619, 126 
389. 

SEE stand v. Hamlin, 218 Mo. 

A, 122, 262 SW 396. 

N. Y.—Davenport v. Ruckman, 37 
N. Y. 568, 5° Transer. A. 254 [aff 23 
N. Y. Super. 20, 16 AbbPr 341]. 

See also supra § 1853. 

[a] Blind person unattended.— 
Balcom v. Independence, 180 Iowa 


685,160) NW) 305; (LRAT9IL7C. 212.05 
Chesapeake, etc., Tel. Co. v. Lysher, 
107 Md. 287, 68 A 619, 1246 AmMSR 389; 
Hestand v. Hamlin, 218 Mo. A. 122, 
262 SW_ 396. 4 

50. Kingsley v. Mulhall, 95 Iowa 
754, 64 NW 659; Cramer y. Burling- 
ton, 39 lowa 512; American Water- 
Works Co. v. Dougherty, 37 Nebr. 
373, 55 NW 1051; Healy v. New York, 
3 tiun (N. Y.) 708, 6 Thomps. & C. 
92; Tompkins v. Oswego, 15 NYS 371 
Catt, 13h) (Ni. Y.. 581 ‘mem, «30 NE 67 
mem]; Arthur v. Charleston, 51 W. 
Va. 182, 41 SE 171. See also supra 
§ 1853%. 

51. Madisonville v. Stewart, (Ky.) 
121 SW 4241; Tagge v. Rostyn, 51 
Wash, 258, 98 P 668. 

52. Brennan v. Streator, 256 Ill. 
468, 10u NE 266 [aff 168 111. A. 184]. 

53. Superior v. Olt, 239 Fed. 100, 
152 CCA 150; Bensel. Constr, Co. v 
Homer, 2 Ga. A. 369, 58 SH 489. See 
also supra § 1858. ; 

54 . C.—District of Columbia y. 
Aukward, 45 App. 155. 

Ind.—Princeton yv. Gutheridge, 66 
Ind. A. 602,118 NE 584. ‘ 

Iowa.—Bell v. Clarion, 113 Iowa 
126, 84 NW 962. 

4isy.—Louisville vy. Haugh, 157 Ky. 
643, 163 SW 1101. 

Md.—Magaha vy. Hagerstown, 95 
Md. 62, 51 A 832, 983°AmSR 317. 

Mo.—Plummer v. Milan, 79 Mo. A. 
439. 

Pa.—Watts v. Plymouth, 255 Pa. 
185, 99 A 470, 3 ALR 1110. 

See also supra § 1859. 

55. Finney v. District of Colum- 
era 47 App. (D. C.) 48, LRA1918D 
1103. , 


56. Cason v. Ottumwa, 102 Iowa 
99, 71 NW 192; Mahar v. Steuer, 170 
Mass, 454,.49 NE 741. 

57. Chicago v. Cohen, 139 Ill. A. 
244;.Dondono y. Indianapolis, 44 Ind. 
A. 366, 89 NE 421. 

[a] MZlustration.—In an action for 
injuries to a pedestrian through 
catching her toe in a defective walk, 
it could not be said as a matter of 
law that plaintiff was guilty of con- 
tributory negligence because she was 
running in tright from men engaged 
in combat, but the question was for 
the jury. Dondono y. Indianapolis, 
44 Ind. A. 366, 89 NE 421. 

58. Middleton vy, Cedar Falls, 173 
Iowa 619, 1538 NW 1040. See also 
Supra § 1860. 

59. See infra:§ 2053. 

60. Whitman y. Stipp, 270 Pa. 401, 
113 A 567; Corbin v. Philadelphia, 195 
Pa, 461, 45 A 1070, 78 AmSR 825, 
49 LRA 715. 

Acts in emergencies generally see 
supra § 1863. 

61. Cal.—McKune’ vy, Santa Clara 
Valley Mill, etc., Co., 110 Cal. 480, 
42 P 980. 

Colo.—Denver v, Dunsmore, 7 Colo, 
328, 3 P 705. 

Conn.—Baldwin v. Norwalk, 96 
Conn. 1, 112 A 660. 

D. C—Burke y. District of Colum- 
bia, 42 App. 438. 

Ga.—Central City Ice Works vy. 
Macon, 92 Ga. 413, 17 SE 660. 

Ill.—Purcell v. Chicago, 231 Ill. 164, 
83 NE 137 [aff 135 Ill. A. 336]; Chi- 
cago v. Bork, 227 Ill. 60, 81 NE 27 
[aff 128 Ill. A. 357]; Wells v.-Kenil- 
worth, 228 Ill. A. 382; Osborn v. Mt. 
Vernon, 197 Ill. A. 267; Ferry vy. 
Waukegan, 196 Ill. A. 81. 

Ind.—Indianapolis v. Moss, 74 Ind, 
A, 129, 128 NE 857; Laporte vy. 
Henry, 41 Ind. A, 197, 88 NE 655. 

lowa.—Whitlatch v. Iowa Falls, 


[§ 2052 


space;°> in standing near or passing by objects — 
hable to fall;°° in running upon a sidewalk;*? in 
traveling in the nighttime without a light,°* with 
knowledge of the danger;*® in attempting tu save 
another from injury;° whether he used due care 
and caution in riding or driving along a defective 
or obstructed street or public way;%! whether the 


199 Iowa 73, 201 NW 83; Spiker v. 
Ottumwa, 193 Iowa 844, 186 NW 
465; Frisbee vy. Hawkeye Land Go:; 
170 Iowa 540, 153 NW 85; Asher v. 
Council Bluffs, 164 lowa 661, 146 NW 
457; Herries v. Waterloo, 114 lowa 
374, 86 NW 306. 

Kan.—Klopfenstein vy. Union Tract. 
Co., 109 Kan, 351, 198 P 930; Emporia 
v. Juengling, 78 Kan. 595, 96 P 850, 
19 LRANS 223. 

Ky.—tbiekel Asphalt Pav. Co. v. 
Yeager, 176 Ky. 112, 199 SW 4175 
Louisville, ete., R. Co. v. Mulverhill, 
ee Ky. 360, 144 SW 83, AnnCas1913D 


Md.—Delmar vy. Venables, 125 Ma. 
471, 94 A 89; Baltimore y. Holmes, 39 
Md. 243. 

Mass.—Butman_ y, Newton, 179 
Mass. 1, 60 Nw 401, 88 AmSR 349; 
St. Germain v. Fall River, 177 Mass. 
550, 59 NE 447. 

Harkins, 210 


Mich.—Heiber y. 
Mich. 580, 178 NW 46; Taylor v. 
Jackson, 151 Mich. 639, 115 NW is 
140 Mich. 573, 104 


Warn y. Flint, 
sae 37, 
inn.—Ihlen y. Ea erton, 140 Minn. 
ake 168 NW 12. < exces 
(ko,.—-Hant ve +St Louis, 278 Mo, 
213, 211 SW 673; McCall v. Butler, 
(A.) 285 SW 1018; Deweese Vert 
Joseph, (A.) 184 SW 905. 
N. J.—Rohan v. American Sugar 
Bening Co3).19493N; aes 256, 109 A 


N. Y.—Sewell vy. Cohoes, 75 N. ¥. 
45, 31 AmR 418 [aff 11 Hun 626]; 
Lendrum v. Cobleskill, 192 App. Div. 
828, 183 NYS 215; Godfrey v. New 
York, 104 App. Div. 357, 93 NYS 899 
[atin E8b EN Ww Yeu 56a mem, 77 NE 
1187 mem]; Roach y. Ogdensburg, 91 
Hun 9, 36 NYS 112 Laff -153 Ne Ye 
683 mem, 48 NE 1107 mem]; Byrne 
v. Syracuse, 79 Hun 555, 29 NYS 912 
[aff 151 N. Y. 658 mem, 46 NE 1145 
mem]; Lynch v. New Rochelle, 78 
Hun 207, 28 NYS 962; Dougherty vy. 
Horseheads, 73 Hun 443, 26 NYS 642; 
ayoeet x poeeer 170 NYS 1011. 

N. C.—Graham vy. Charlotte 
C. 649, 120 SE 466. paar 

- D.—Wells vy. Lisbon, 21 N, 
128 NW _ 308. Sheela 

Pa.—Tubbs vy. Berwick, 
203, 105 A 57; Backer vy. Aspinwall, 


burgh, 238 Pa. 371, 86 A 268; Quinlan 
v. Philadelphia, 205 Pa, 309 
1026; Brink vy, "53 Pat 
Super. 607. 
S. D.—Overpeck vy. 
Sa Dress NW 990 
enn.—Nashville vy. Patt 
ciy, x BEE on, 2 Tenn, 
tah.—Brower yv, Moran Pay. Co. 
58 Utah 349, 199 P 144; Sweet v. Salt 
Lake City, 43 Utah 306, 134 P LL67 


Bills v. Salt Lake Cit eevee ait 
109 P 745. x irae 


Wash.—Walters  y. 
Wash. 657, 167 P 124; Richardson vy. 
Seattle, 97 Wash. d21,.166 P 1131; 
Beach vy. Seattle, 85 Wash. 379, 148 
P39 Cady nv. Seattle, 42 Wash. 402, 
85 P 19; Helbig v. Grays Harbor Elec- 
tric Co., 37 Wash. 130, 79 P 612; 
Bearer v. Buckley, 31 Wash. 370, 72 

W. Va.—Waddell y. Williamson, 98 
W. Va. 547, 127 SE 396, 

Wis.—Sweetman vy. Green Bay, 147 


Rapid City, 14 


Seattle, v6 


Wis. 586, 132 NW TLL ung vy. 
Beene Point, 74 Wis, 547, 43 NW 
[a] Riding without saddle or 


bridle.—it cannot be said, as a mat- 
ter of law, that a man who rides a 
gentle horse with a halter only, and 


For later cases, developments and changes in the law See cumulative Annotations, 


Same title, page and note number, 


Troy Borough, 53 Pa. ~ 


fis 


§§ 2052-2053] 


horse and vehicle were suitable for use ;°? or whether 
the injured person used due care properly to treat 
and care for himself after the injury.®* 

Determination by court. But where the facts are 
undisputed, or but one conclusion can be drawn 
therefrom by reasonable minds, the question whether 
or not plaintiff was contributorily negligent becomes 
one of law for the court to determine.** 

[§ 2053] (b) Knowledge of Defect or Obstruction. 


without saddle or bridle, is guilty 
of such contributory negligenze as 
will preclude a recovery for injuries 
caused by a defect in a public street, 
Heibig v. Grays Harbor Electric Co., 
37 Wash. 130, 79 P 612. 4 

[b] Standing up in dray.—lIt is 
not negligence, as a matter of law, 
for one to stand up while riding on a 
dray in a city street although he is 
sixty-eight years of age, and such 
act does not preclude a recovery for 
injuries caused by a defective street. 
Emporia v. Juengling, 78 Kan. 595, 96 
P 850, 19 LRANS 223. 

{c] One riding on top of a load of 
fodder securely tied to the cart is 
not, aS a matter of law, guilty of 
contributory negligence. Delmar v. 
Venables, 125 Md. 471, 94 A 89. 

[ad] Runaway horse-—The mere 
fact that the horse was running away 
at the time of a wagon driver’s in- 
jury does not in itself constitute 
contributory negligence as a matter 
of law, the question being for the 
jury. Hunt v. St. Louis, 278 Mo. 
213, 211 SW 673. 

[e] Failure of occupant of vehicle 
to protest against driver’s negligence. 
Baitimore v. State, 146 Md. 440, 126 
A 130. 

{f] Excessive speed.—Osborn v. 
Mt. Vernon, 197 Ill. A. 267 (violation 
of ordinance); Ferry v. Waukegan 
196 Ill. A. 81; Spiker v. Ottumwa, 193 
Towa 844, 186 NW 465; Franklin v. 
Kansas City, (Mo. A.) 260 SW 502; 
Rockett v. Philadelphia, 256 Pa. 347, 
100 A 826; Sweet v. Salt Lake City, 
43 Utah 306, 134 P 1167. AR. 

{g] Failure to carry lights.— 
Baldwin v. Norwalk, 96 Conn. 1, 112 
A 660; Ferry v. Waukegan, 196 [Ill. 
A. 81; Whitlatch v. Iowa Falls, 199 
fowa 73, 201 NW 83. 

[h] Failure to relight lamps on 
vehicle—Laporte v. Henry, 41 Ind 
A. 197, 83 NE 655. 


62. I1l—Centralia v. Scott, 59 Ill. 
129. 

Mo.—McCall v. Butler, (A.) 285 SW 
1018. 


N. Y.—Woo0d v. Gilboa, 76 Hun 175. 
27 NYS 586 laff 146 N. Y. 383 mem, 
42 NE 542 mem]. : ; 

Wis.—Jennings v. Albion, 90 Wis. 
22, 62 NW 926; Hammond v. Mukwa, 
40 Wis. 365. 

Ont.—Atkinson v: Chatham, 29 Ont. 
518 [app allowed 26 Ont. A. 5211]. 

[a] Driving balky horse.—Cham- 
berlain v. Wheatland, 4 Silv. Sup. 
165, 7 NYS 190; Holcomb v. Cham- 
pion, 12 NYS 882 [aff 128 N. Y. 599 
mem, 28 NE 252 mem]. 

6a. Gilman v. Haley, 7 Ill. A. 349. 

64. Cal.—Scharpf v. Union Oil Co. 
19 Cal. A. 100, 124 P 864. 

Conn:—Wood y. Danbury, 72 Conn, 
69, 43 A_ 554. 

Del.—Wilkins_ Vv. 16 
Del, 132, 42 A 418. 

Tll.—McQuaid v. Warsaw, 201 Ill. 


Wilmington, 


A. 136; Cole v. Hast St. Louis, 158 

Tl. A. 494. , 
Towa.—Hvans v. Iowa City, 125 

Iowa 202, 100 NW 1112; Tuffree v. 


State Center, 57 Iowa 538, 11 NW 1. 

Kan.—Osage City v. Brown, 27 Kan. 
VA cy Pranktort*v. Bowen, 205 Ky. 
309, 265 SW 785. 


Mass.—Casey v. Fitchburg, 162 
Mass. 321, 38 NE 499. ‘ fe 
Mich.—Grandorf v. Detroit  Citi- 
zens’ St. R. Co., 113. Mich. 496, “71 


NW 844; Zanger v. Detroit City R. 
Co., 87 Mich. 646, 49 NW 879. 
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Whether or not 


Nebr.—Beatrice y. Forbes, 74 Nebr. 
125, 103 NW 1069. 

N. Y.—Quinn vy. New York, 145 
App. Div. 195, 129 NYS 1028; War- 
Shawsky v. Balteransky, 94 Misc. 182, 
157 NYS 1056; Collender v. Reardon, 
121 NYS 531 [rev on other grounds 
138 App. Div. 738,. 123 NYS. 587]; 
Bishop v. Goshen, 10 NYSt 401 Laff 
120 N. Y. 337, 24: NE 720]. 

Pa.—Montgomery v. Philadelphia, 
2t0. Pa. 346; 313 Ai .357% “Watts v: 
Plymouth, 255 Pa. 185, 99 A 470, 3 
ALB 1110; Bruch. vy. City, 5 Pa. Dist 
718, 19. Pa. Co. 90. [rev on other 
grounds 181 Pa. 588, 37 A 818]. 

R. I.—Nicholas v. Peck, 20 R. I 
533, 40 A 418, 21 R. I, 404, 43 A 
1038. 

S. C.—Aughtry v. Columbia, 111 S$ 
C. 420, 98 SH 195. 

W. Va.—Slaughter v. Huntington, 
Hee Va. 237, 61 SE 155, 16 LRANS 
459. 

Wis.—Ruscher y. Stanley, 120 Wis. 
380, 98 NW 223. 

What constitutes contributory neg- 
ligence see supra §§ 1850-18638, 1915. 

65. Ala.—Black-Laird Co. v. Van- 
diver, 155 Ala, 321, 46 S 524. 

Cal—Dow v. Oroville, 22 Cal. A. 
215 134 Pe OTe 
ee eee v. Ottawa, 200 Ill. A. 

Ind.—Lafayette v. Fitch, 32 Ind. 
A. 134, 69 NE 414, 

Iowa.—Woodard v. Des Moines, 182 
Iowa 1102, 165 NW 313. 

Ky.—Latonia v. Ebenschweiger, 118 
Sw 946. 

Md.—Hagerstown v. Crowl, 128 Md. 
556, 97 A 544. 

Mo.—Henson v. Kansas City, 277 
Mo. 443, 210 SW 13; Gerdes v. Chris- 
topher, etc., Architectural Iron, etc., 
Co., 124 Mo. 347, 27 SW 615; Wil- 
liamson v. Mullins, (A.) 180 SW 395. 

Pa.—Clark v. Lancaster, 229 Pa. 
161, 78 A 86; Miller v. Bradford, 186 
Pa. 164, 40 A 409. 

R. I.—Gilbane v. ATS Roe L, 
462, 104 A 77. 

Tenn.—Park City v. Owens, 7 Tenn. 
Civ Anson 

Wash.—Lasityr v. Olympia, 61 
Wash. 651, 112 P 752; McLeod v. Spo- 
kane, 26 Wash. 346, 67 P 74. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SE 347; Corbin v. 


Lent, 


Huntington, 74 W. Va. 479, 82 SH 
323. 
[al Signs and barriers.—(1) The 


presence of a street obstruction, with 
sign, barring passage, was not as a 
matter of law notice to a pedestrian 
on a sidewalk that the sidewalk was 
closed or unsafe. Gilbane v. Lent, 
41 R. I. 462, 104 A 77. (2) The pres- 
ence of a red, lighted lantern at the 
intersection of a street with another 
does not make it contributory negli- 
gence as a matter of law for one to 
drive onto such street. Black-Laird 
Co. v. Vandiver, 155 Ala. 321, 46 S 


524. 

{[b] Whether plaintiff was warned 
of danger—Maryland v. Emerson, 
etc., Coal Co., (Md.) 133 A 601; Ha- 
gerstown v. Crowl, 128 Md. 556, 97 A 
544, 

Duty to observe defect see infra 
§ 2054. 3 

66. U. S.—Citizens’ Gas, etc., Co. 
v. Nicholson, 152 Fed. 389, 81 CCA 
515; Swift v. Langbein, 127 Fed. 111, 
62UCCA MIE ati V2) Feds 41615 

Ala.—Montgomery v. Ross, 195 Ala, 
362, 70 S 634; Birmingham v. Gor- 
don, 167 Ala. 334, 52 S 430; Mont- 
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the person injured had knowledge 


of the defect or obstruction, or other dangerous con- 
dition existing at the time and place of the accident 
is ordinarily a question of fact for the jury. 
whether, having such knowledge, he was negligent 
in attempting to use the defective place is ordinarily 
a question for the jury to determine from the fact 
of such knowledge in connection with all other cir- 
cumstances existing at the time and place,®* such 


So 


gomery v. Comer, 155 Ala. 422, 46 § 
761, 21 LRANS 951; Birmingham vy. 
McCary, 84 Ala. 469, 4 S 630. 

Cal.—Meindersee vy. Meyers, 188 
Cal. 498, 205 P 1078; Hansen v. Mar- 
ee St, Ro Co.,..64 “Call, At eazi 2a 

oO. 

D, C.—Potomac Electric Power Co, 
v. Hemler, 47 App. 34; District of 
Columbia v. Crumbaugh, 13 App. 553; 
epee) vy. District of Columbia, 16 D. 

Ga.—Rome vy. Brooks, 7 Ga. A. 244, 
66 SE 627; Harrell v. Macon, 1 Ga. 
A, 413; 58 SH 124; 

Ida.—Osier v. Consumers’ Co:, 248 
P 438; Osier v. Consumers’ Co., 41 
Ida. 268,289 P 735. 

Ill. Wallace v. Farmington, 231 
Tll. 232, 883 NE.180; Ryan v. Chicago, 
187 Ill. A. 168; Andrews v. White 
Hall, 184 Ill. A. 298; Brenner v. Chi- 
cago, 182 Ill. A. 348; Powers v. Chi- 
cago, 180 Ill. A. 355; Dudleston v. 
Chicago Heights, 175 Ill. A. 551; Chi- 
cago v. Kubler, 133 Ill. A, 520; Mat- 
toon v. Faller, 117 Ill. A. 65; Gardner 
v. Paulson, 117 Ill. A. 17; Harvard! vz 
Wilson, 100 Ill. A. 9; Altamont v. 
Carter, 97 Tll., A. 196 [aff 196 Ill 
286, 68 NE 613]. 

Ind.—Princeton v. Fields, 72 Ind. 
A. 278, 125 NE 653; Mooresville: v. 
Spoon, 69 Ind. A. 565, 118 NE 686; 
Morrissey v. Cleveland, ete., R. Co., 
61 Ind, A. 90, 110 NE 105; East Chi- 
cago v. Gilbert, 59 Ind. A. 613, 108 
NE 29, 109 NE 404; Monticello v. 
Condo, 47 Ind. A. 490, 94 NE 893; 
La Fayette v. West, 43 Ind. A. 325, 
87 NE 550; Huntingburgh v. First, 22 
Ind. A. 66, 58 NE 246. ‘ 

Ilowa.—Travers v. Hmmetsburg, 190 
Iowa_717, 180 NW 753; Woodard y. 
Des -Moines,'182 Iowa 1102, 165 NW 
813; Baleom vy. Independence, 178 
Iowa 685, 160 NW 305, LRA1917C 
120; Hanson v. Anamosa, 177 Towa 
101, 158 NW 591; Pettermann vy. Bur- 
lington, 170 Iowa 555, 153 NW 154; 
Fountain v. Des Moines, 164 Iowa 
316, 145 NW 881; Jackson v. Grin- 
nell, 144 Jowa ‘232,;, 123° NW, )oddl 
Neeley v. Mapleton, 139 Iowa 582, 117 
NW 981; Robertson vy. Waukon, 138 
Iowa 25, 115 NW 482; Tuttle v. Clear 
Lake, 102 NW 136; Sachra v. Manilla, 
120 Iowa 562, 95 NW 198; Yeager v. 
Spirit Lake, 115 Iowa 593, 88 NW 
1095; Bailey v. Centerville, 115 Iowa 
271, 88 NW 879. 

Kan.—Weaver v. Cherryvale, 102 
Kan. 475, 170 P 997; Dunfee v. Iola, 
92 Kan. 121, 189 P 1029; Langan v. 
Atchison, 35 Kan. 318, 11 P 38, 57 
AmR 165; Osage City v. Brown, 27 
Kan. 74. 

Ky.—Henderson vy. Dennis, 157 Ky. 
192, 162 SW 820; Latonia v. Eben- 
schweiger, 118 SW 946; Maysville v. 
Guilfoyle, 110 Ky. 670, 62 SW 493, 
23 Kyl 438; Carlisle v. Secrest, 75 
SW 268, 25 KyL 336; Madisonville 
v. Pemberton, 75 SW 229, 25 KyL 
347; Fordsville v. Spencer, 65 SW 
132, 23 KyL 1260. 

Mass.—Naze v. Hudson, 250 Mass. 


368, 145 NE 468; Junkins v. Stone- 
ham, 234 Mass. 130, 125 NE 140; 
Hurley wv. Boston) “ete: Riva 228 


Mass. 365, 117 NE 591; McCarthy v. 
Stoneham, 223 Mass, 173, 111 NE 
698; Page v. Weymouth, 207 Mass. 
325, 93 NE 644; Stoliker v. Boston, 
204 Mass. 522, 90 NE 927; Gillis y,. 
Cambridge Gas Light Co., 202 Mass. 
222, 88 NE 779; Winship v. Boston, 
201 Mass. 273, 87 NE 600; Wakefield 
v. Boston Coal Co., 197 Mass. 527, 
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as the facts that it was dark at 


plaintiff was not sure of the location of the defect 
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the time,®? and 


or obstruction ;°® that his knowledge previously ac- 


83 NE 1116; Campbell v. Boston, 189 
Mass. 7, 75 NH 96; Hyde v. Boston 
Hl. R. Co., 186 Mass, 115, 71 NE 118.+ 

Mich.— Wadkins v. Albion, 201 
Mich. 130, 166 NW 982; Repperd v. 
Chapin, 190 Mich. 19, 155 NW 706; 
Wolverton v. Saranac, 171 Mich. 419, 
137 NW 211; Oesterreich v. Detroit, 
137 Mich. 415, 100 NW 593; Styles 
v. Decatur, 131 Mich. 443, 91 NW 
622; McGrail v. Kalamazoo, 94 Mich. 
52, 53 NW 955; Dundas v. Lansing, 
75 Mich. 499, 42 NW 1011, 13 AmSR 
457, 5 LRA 143; Lowell v. Water- 
town Tp., 58 Mich. 568, 25 NW b1T 

Minn.—Thoorsell v. Virginia, 138 
Minn. 55, 163 NW 976; Ogren v. Min- 
neapolis, 121 Minn. 243, 141 NW 120; 
Maki v. Cloquet, 116 Minn, 17, 183 
NW 80; Murphy v. South St. Paul, 
101 Minn. 341, 112 NW 259; Isham 
v. Broderick, 89 Minn. 397, 95 NW 
224. 

Miss.—Birdsong v. Mendenhall, 97 
Miss. 544, 52 S 795; Pascagoula v. 
Kirkwood, 86 Miss. 630, 38 S 547. 

Mo.—Megson vy. St. Louis, 264 SW 
15; Kierer v. St. Joseph, 229 SW. 
1089; Devlin v. St. Louis, 252 Mo 
203, 158 SW 346; Perrigo v. St. Louis, 
185 Mo. 274, 84 SW 30; Loewer v. 
Sedal.a, 77 Mo. 431; Cooper vy. Ca- 
ruthersville, (A.) 264 SW 46; Snyder 
vy. Kansas City, 218 Mo. A, 24, 262 
SW 695; Rutherford v. Hannibal, (A.) 
253 SW 26; Seniff v. Hannibal, (A.) 
245 SW 197; Francis v. West Plains, 
203 Mo. A. 249, 216 SW 808; Stretch 
v. Lancaster, (A.) 206 SW 388; Birk- 
himer v. Sedalia, (A.) 200 SW 298; 
Jackson v. Sedalia, 193 Mo. A. 597, 
187 SW 127; Browning v. Aurora, 190 
Mo. A. 477, 177 SW 685; Stephens v. 
fildorado Springs, 185 Mo. A. 464, 171 
SW 657; Lueking v. Sedalia, 180 Mo. 
A. 203, 167 SW 1152; Gibbs v. Mon- 
ett, 163 Mo. A. 105, 145 SW_ 841; 
Border v. Sedalia, 161 Mo. A. 633, 144 
SW 161; Tockstein v. Bimmerle, 150 
Mo, A. 491, 181-SW 126; Ahlfeldt v. 
Mexico, 129 Mo. A. 193, 108 SW 122, 
Swanson v. Sedalia, 89 Mo. A. 121. 

Mont.—McCabe v. Butte, 46 Mont. 
65, 125 P 133. 

Nebr.—Welsh v. South Omaha, 98 
Nebr. 148, 152 NW 302; Struble v. 
De Witt, 89 Nebr. 726, 132 NW 124; 
Nicholson v. South Omaha, 77 Nebr. 
710, 110 NW 558; Beatrice v. Forbes, 
74 Nebr. 125, 103 NW 1069. 

N. Y.—Shook v. Cohoes, 108 N. Y. 
648 mem, 15 NE 531, 1 Silv. A. 577; 
Pomfrey v. Saratoga Springs, 104 N. 
Y. 459, 11 NE 43; Kenney v. Cohoes, 
100 N. Y. 623, 3 NE 189; Bullock v. 
New York, 99 N. Y. 654, 2 NE 1; 
Niven v. Rochester, 76 N. Y. 619;: 
Weed v. Ballston Spa, 76 N. Y. 329; 
Moshier v. New York, 190 App. Div. 
111, 179 NYS 338 [app dism 228 N.. 
Y. 612 mem, 127 NE 917 mem]; Rash- 
koff v. Erie R. Co., 141 App. Div. 
624, 126 NYS 489; Mayhood v. New 
York, 119 App. Div. 100, 103 NYS 
856; Birngruber v. Eastchester, 54 
App. Div. 80, 66 NYS 278; Brown v. 
Syracuse, 77 Hun 411, 28 NYS 792; 
Holloway v. Lockport, 54 Hun 153, 
7 NYS 363; Fox v. Ft. Hdward, 48 
Hun O863),r1°NYSo8i) fatimbed ONG. Y., 
666 mem, 24 NE 1093 mem]; Whalen 
vy. Citizens’ Gaslight Co., 10 Misc. 281, 
30 NYS 1077 [rev on other grounds 
151 N. Y: 70, 45 NE 363]; Bancroft 
v. Newburgh, 22 NYS 38; Gibbons v. 
Pheenix, 15 NYS 410; Smith v. Ryan, 
8 NYS 853 [aff 130 N. Y. 676 mem, 
29 WH 1035 mem]; Duncan vy. Buf- 
falo, 2 NYS 503. 
fax C.—Darden v. Plymouth, 166 N. 

, 492, 82 SE 829. 
¢ N. D.—Jackson v. Grand Forks, 24 
N. D. 601, 140 NW 718, 45 LRANS 
Ou Shields v. Cleveland, 21 Oh. 
Cir. Ct. N. S. 257; Cincinnati v. Guth, 
11 Oh. Cir. Ct..N. S. 382, 30 Oh. Cir. 
Ct. 834; Ohliger v. Toledo, 20 Oh. Cir. 


Ct ts 2uT0nOh. Cane Dec, moze 
Pa.—Stemmler v. Pittsburgh, 287 
Pa. 365, 185 A 100; McDonald vy. Pitts- 
burgh, 278 Pa. 485, 123 A 467; Davis 
vy. Shenandoah Borough, 273 Pa. 501, 
117 A 207; Brown v. White, 206 Pa. 
106, 55 A’ 848; Shaffer v. Harmony 
Borough, 204 Pa. 339, 54 A 168; Mus- 
selman v, Hatfield, 202 Pa. 489, 52 A 


15; Mellor v. Bridgeport, 191 Pa, 562,' 


43 JA. 365;3- Altoona ‘Vv. “uotz,) 1i4) a: 
238, 7 A 240, 60 AmR 3846; Rufo v. 
Philadelphia, 58 Pa. Super. 638; Pat- 
terson v. Philadelphia, 56 Pa. Super. 
651; Miller v. Montgomery Borough, 
39 Pa. Super. 597; Chambers v, Brad- 
dock Borough, 34 Pa. Super. 407. 

R. I.—Hampson v. Taylor, 15 R. I. 
83,8 A 331/23 AvT32. 

S. C.—Kennedy v. Greenville, 78 S. 
C, 12/4, °58 SH 9389. . 

Yex.—Butler v. Conroe, (Civ. A.) 
218 SW 557; Henderson v. Wields, 
(Civ. A.) 194 SW 1003; North .Texas 
Gas Co. v. Meador, (Civ. A.) 182 SW 
708 


Wash.—Morehouse v. Everett, 252 P 
157; Clausing v. Kershaw, 129 Wash. 
67, 224 P 578; Colquhon v. Hoquiam, 
120 Wash, 391, 207 P 664; Welch v. 
Petley, 89 Wash. 254, 154 P 145; 
Harris v. Bremerton, 85 Wash. 64, 
147 P 688, AnnCas1916C 160; Apker 
v. Hoquiam, 51 Wash. 567, 99 P 746; 
Menson y. Hamilton, 34 Wash. 201, 
75 P 805; Jordan v. Seattle, 26 Wash. 
61, 66 P 114; Cowie v. Seattle, 22 
Wash. 659, 62 P 121; Sutton v. Sno- 
homish, 11 Wash. 24, 39 P 273, 48 
AmSR 847. 

W. Va.—Phillips v. Huntington, 35 
W. Va. 406, 14 SE 17. 

Wis.—Strack v. Milwaukee, 121 
Wis. 91, 98 NW 947; Cumisky v. 
Kenosha, 87 Wis. 286, 58 NW 395. 
peor ue eee v. Belleville, 15 Ont. 


[a] Whether a laborer engaged in 
digging a trench for a sewer be- 
came aware of its unsafe condition 
and thereafter assumed the risk by 
continuing in the service is a ques- 
tion for the jury. Donahoe v. Kan- 
sas City, 136 Mo. 657, 48 SW 571. 

Knowledge as affecting question of 
contributory negligence generally see 
supra §§ 1854, 1854, 

67. Cal. Hayward v. Downer, 65 
Cal. A. 450, 224 P 265. 

Ga.—Dempsey v. Rome, 94 Ga. 420, 
20 SIo 3835. 

Iowa.—Houseman v. Belle Plaine, 
124 lowa 510, 100 NW 343. 

iky.—Latonia v. Ebenschweiger, 118 
Sw 4946. 

Md.—Vannort Vv. Chestertown 
Comrs., 122 Md. 685, 104 A 113. ; 
140 


Minn.—MecGuire v. Caledonia, 
167 NW 425, LRAI918D 


Minn. 151, 
943. 

Mo.—Maus vy. Springfield, 101 Mo, 
613, 14 SW 630, 20 AmSR 634; Fran- 
cis v. West Plains, 203 Mo, A. 249, 
216 SW 808; Jackson v. Sedalia, 193 
Mo. A. 597, 187 SW 127; Stephens v. 
Eldorado Springs, 185 Mo. A. 464, 171 
SW. 657. : 

Nebr.—Welsh v. South Omaha, 98 
Nebr, 148, 152 NW 302. 

N. H.—Dow vy. Portsmouth, ete., R. 
Co., 70 N. H. 410, 49 A 570. 

N. Y.—Evans v. Utica, 69 N. Y. 
166, 25 AmR 165; Twist v. Rochester, 
37 App. Div. 307, 55 NYS 850 [aff 
165 N:. Y. 619,. 59 “NE 11381]: Me= 
Pherson v. Buffalo, 13 App. Div. 502, 
43 NYS 658. 

N. C.—Tinsley v. Winston-Salem, 
192 N. C, 597,135 SE 610. 

Oh.—Shields y. Cleveland, 21 Oh. 
Cir, Ct. N.S... 267. 

Pa.—Harris vy. Pittsburgh, 287 Pa. 
330, 185 A. 259; Cousins v. Warren 
Borough, 54 Pa. Super. 136; Walton 
v. Colwyn Borough, 19 Pa. Super, 172. 


Tex.—Henderson y. Fielas, (Civ. 
A.) 194 SW 1008. 
Wash.—Stockdale v. Renton, 122 
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quired was momentarily forgotten by reason of his 
mind being diverted to other matters;°® that his 


Wash, 172, 210 P 360. i 

See also supra § 1861. ; 

[a] Failure to carry lantern. 
One using a sidewalk at night, when 
street lights were out, with knowl- 
edge that two weeks before the 
bricks had been torn up in the walk, 
leaving a depression two inches deep, 
was not guilty of contributory negii- | 
gence as a matter of law in not 
carrying a lantern. Vannort v. Ches- 
tertown Comrs., 132 Md. 685, 104 A 


113. 

68. Ill—Murphy v. Chicago, 185 
Ill. A. 252; Uawin v, Spirkel, 136 
Tih. 2As“ 1665 


Iowa.—Thiessen v. Belle Plaine, 81 
Iowa 118, 46 NW 854. 

Kan.—Wiens v. Ebel, 69 Kan. 701, 
77 RP 553. 

Mich.—Belyea v. Port Huron, 136 
Mich, 504, 99 NW 740. 

Miss.—Higginbottom vy. Burnsville, 
118 Miss. 219, 74 S 133. 

Mo.—Jackson v. Sedalia, 193 Mo. 
A. 597, 187 SW 127. 

Oh.—Shields v. Cleveland, 21 Oh. 
Cine Ct. ING SH25%5 


Okl.—Pitman vy. El Reno, 2 Okl. 
44°37 R85 
Pa.—Merriman Vv. Phillipsburg 


Borough, 158 Pa, 78, 28 A 122. 

Wasn.—Drake v. Seattle, 30 Wash. 
81, 70 P 231, 94 AmSR 844. 

{a] Persons unaer_ aisability.— 
The question of contributory negli- 
gence of plaintiff, a blind man, who 
while walking unattended along a 
street crossing fell into a recently 
dug sewer ditch in close proximity to 
the crossing, he having known of the 
excavation, but not that it was close 
to the crossing, was for jury. Hxs- 
tand v. Hamlin, 218 Mo. A. 122, 262 
SW 396. 

62. Cal.—Du Val v. Boos Bros. 
cectene. Co., 45° Cal. A. 377, 187° P 


lda.—Carson v. Genesee, 9 Ida. 244, 
74 P 862, 108 AmSR 127, 

Iil.—Udwin v. Spirkel, 136 Ill. A. 
ey: Veach v. Champaign, 113 Ill. A. 

Ind.—East Chicago v. Gilbert, 59 
Ind. A. 613, 108 NE 29, 109 NE 404. 

Iowa.—Overton v. Waterloo, 164 
Iowa 332, 145 NW 889. 

Ky.—Ludlow v. Stetson, 163 Ky. 
327, 173 SW 806; Henderson vy. Den- 
nis, 157 Ky. 192, 162 SW 820; West 
Kentucky Tel. Co: v.‘Pharis, 78 Sw 
917, 25 Kyl 1888; Louisville v. 
Brewer, 72 SW 9, 24 KyL 1671; Mays- 
ville v. Guilfoyle, 110 Ky. 670, 62 
SW 493, 23 KyL 43. 

Mass.—Naze v. Hudson, 250 Mass. 
368, 145 NE 468; Coffin: v. Palmer, 162 
Mass. 192, 88 NE 509; Powers v. 
Boston, 154 Mass, 60, 27 NE 995. - 
See ans ure. 75 Mich. 

( v 3 ; Am 
Lita 4g SR 457, 5 

o.—Snyder v. Kansas City, 218 
Mo. A. 24, 262 SW 695. : 

N. Y.—Niven v. Rochester, 76 N. Y. 
619; Delaney v. Mt, Vernon, 89- App. 
Div. 209, 85 NYS 799; Darling v. 
No Aes i Hun 340, 

ex.—Butler v. Conroe, (Civ. 
218 SW 557. : ZA 

Wis.—Robinson v. Oconto, 154 Wis, 
64, 142 NW 125; Madison vy. Antigo, 
153 Wis. 448, 141 NW 287; Zoellner 
v. Fond du Lac, 147 Wis. 300, 133 
NW 35; Collins v. Janesville, 117 
Wis. 415, 94 NW 309. 

Wyo.—Cody v. Soth, 252 P 1021. 

See also supra § 1854%, 

{a] Excuse for forgetfulness.— 
(1) In an action for injuries to a 
pedestrian by a defect in a side- 
walk, of which he had knowledge, 
but which had escaped his mind at 
the time of the injury, whether the 
explanatory circumstances were such 
as to excuse such forgetfulness is for 
the jury. Zoellner vy. Fond du Lac, 
147) Wiss 300,05) 133" NW e365. (2) 
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knowledge was vague;’® that, while knowing the 
general “conditions, he did not know of the par- 


ticular defect,7! as where he knew 


of the sidewalk elevator or coalhole, but did not 
know that it was open and unguarded; 
although knowing of the defect, ‘he did not know it 
was dangerous,"® or also knew that repairs had 
recently been made in the vicinity.” 


ordinarily a question for the jury 


was guilty of contributory negligence in using a 
walk or way which he knew was in a dangerous 
condition, when another route might have been 
taken,”® in walking over an obviously icy sidewalk,’® 


in attempting to pass around a d 


Whether it was negligence for a 
woman with knowledge of a defect 
in the street to forget it when bitten 
by a dog is a question for the jury. 
Ludlow v. Stetson, 163 Ky. 327, 1738 
SW 806. 
Henderson y. Dennis, 157 Ky. 
192, 162 SW 820; Gerber v. Phila- 
delphia, 60 Pa. Super. 119. 

71. Cal.—Hansen v. Market St. R. 
Co., 64 Cal, A. 426, 221 P 955. 

Iowa.—Malloy v. Stoddard Constr. 
Co., 183 Iowa 881, 167 NW 610; Cook 
we ede lek, 135 Iowa 23, 112 NW 


RY Y.—wNiven v. Rochester, 76 N. Y. 
619. 

Oh.—Shields vy, Cleveland, 21 OR. 
Cire Ct, No So-250: 

Pa.—Jordan y. Philadelphia, 29 Pa, 
Super. 502; 


Wash.—Stockdale v. Renton, 122 
Wash. 172, 210 P 360; Titus v. Monte- 
sano, 106 Wash. 608, 181 P 43; Welch 
v. Petley, 89 Wash. 254, 154 P 145. 

[a] TDlustrations.—(1) Where, in 
an action against a city for damages 
resulting from the dangerous condi- 
tion of a board sidewalk, it was 
shown that the walk was in daily 
use by the public, that at the time 
of plaintiff’s injury it was a quite 
dark, foggy evening, and that she 
was aware of the general bad condi- 
tion of the walk, but not the particu- 
lar broken board which resulted in 
her injury, her contributory negli- 
gence was properly submitted to the 
jury. Stockdale v. Renton, 122 
Wash. 172, 210 P 360. (2) Where 
plaintiff testified that she had trav- 
eled over the sidewalk many times 
and knew:that it was not in the 
best of condition, but did not know 
that any particular board would sink 
below surrounding boards when 
stepped upon, the cause of the in- 
jury, question of contributory negli- 
gence was for the jury. Fisher v. 
Anacortes, 109*Wash. 191, 186 P 271. 

Nature and extent of knowledge as 
affecting contributory negligence see 
supra § 1854%. 

Owens vy. Harvard Brewing 
Co., 194 Mass. 498, 80 NE 509; Smith 
v. Machesney, 238 Pa: 538, 86 A 
493. 

73. Ind.—Richmond v. Mulhol- 
land, 116 Ind. 173, 18 NE 832. 

Jowa.—Troxel Vv. Vinton, 77 Iowa 
90, 41 NW 580. 

Ky .—Louisville v. Monroe, 163 Ky. 
412, i7s Sw 1107. 

Mo. —Megson y. St. Louis, 264 SW 
15; Snyder v. Kansas City, 218 Mo. 
A. 24, 262 SW 695; Swails v. Ca- 
ruthersville, 158 Mo. A. 589, 138 SW 
948: Huff v. Marshall, 97 Mo. A. 542, 


71 SW 477. 

Pa.—Bauerle v. Philadelphia, 184 
Pa. 545, 39 A 298; Swanwick v. 
Monongahela, 86 Pa. Super. 628; 
Chambers v. Braddock Borough, 34 
Pa. Super. 407. 

Wash.—Lemman vy. Spokane, 38 


Wash. 98, 80 P 280. 

74, Hunter vy. Durand, 137 Mich. 
53. 100 NW _ 191. 

75. Cal.—Mora v. Favilla, 186 Cal. 
199, 199 P 1%. 

Ga.—Harrell v. Macon, 1 Ga. A. 
413, 58 SE 124. 

Til.—Mattoon v. ae 217 Ill. 2738, 
75 NE 387 [aff 117 Ill. A. 65]; Rich- 


of the existence 
ous.79 
oT2 


2 or that, 


So it is 
whether plaintiff 


efect or obstrue- 


mond v. Marseilles, 190 Ill. A. 227; 
Dudleston v. Chicago Heights, 175 
Ill. A. 551; Gardner v. Paulson, 117 
TILE — AS : 

Iowa.—De Wall v. Sioux City, 181 
Iowa 333, 164 NW 640; Knight v. 
Des Moines, 155 Iowa 299, 1385 NW 
1089; Fuller v. Williamsburg, 152 


Iowa 424, 132 NW 819; Carter v. Line- 
ville, 117 Iowa 532, 91 NW 777; Hoo- 
ver v. Mapleton, 110 Iowa 571, 81 
NW 776; Sylvester v. Casey, 110 lowa 
256, 81 NW 455. 

—  Vannort v. Chestertown 
Comrs., 122 Md. 685, 104 A 113. 

Mich.—Vander Velde v., Leroy, 140 
Mich, 359, 103 NW 812. 

Minn. ~ MeClain Ve Duluth} 2 L638 
Minn. 198, 203 NW 776. 

Mo. —Cooper v. Caruthersville, (A.) 
264 SW 46; Stretch v. Lancaster, (A.) 
206 SW 388; Lueking v. Sedalia, 180 
Mo, A. 203, 167 SW 1152; Tockstein 
v. Bimmerle, 150 Mo. A. 491, 131 SW 
126; Hill v. St. ‘Joseph; 143 Mo. A. 
389, 128 SW 214. 

Nebr.—Gielen v. Florence, 94 Nebr. 
619, 143 NW 932; Struble v. De Witt, 
89 Nebr. 726, 132 NW 124. 

Oh.—Smith v. Toledo, 11 Oh. Cir. 
Ct. N. -S22£675/3020Oh.) Cine Cts 454. 

Pa.—Steck v. Allegheny, 213 Pa. 
573, 62 A 1115; Musselman v, Hat- 
field, 202 Pa. 489, 52 A 15; Biggs v. 
West Newton Borough, 164 Pa. 341, 
30 A 204; McCue vy. Knoxville Bor- 
ough, 146 Pa. 580,°'23 A 439; Altoona 
v. Lotz, 114 Pa. 238, 6 A 240, 60 
AmR 346; Rufo v. Philadelphia, 58 
Pa. Super. 628; Shetulski v. Mount 
Carmel Borough, 57 Pa. Super. 85; 
Cousins v. Warren Borough, 54 Pa. 
Super. 136. 

S. D.—Snee v. 


Clear Lake Tel. Co., 
24 S. = 361, 123 


NW 729. 


Tex.—Butler v. Conroe, (Civ. A.) 
218 SW 557. 
Wash.—Colquhon v. Hoquiam, 120 


Wash, 391, 207 P 664. 
Wis.—McKeigue vy. Janesville, 68 
Wis. 50, 31 NW 298. 
sane ae dae v. Belleville, 15 Ont, 
And see cases supra note 66. 
[a] If the alternative route has 
dangers of its own, and the dangers 
of the route actually taken are not 
so great and obvious as to deter the 
general public and ordinarily pru- 
dent and careful people from using 
it, the question of contributory neg- 
ligence of the person injured is for 
the jury. Steck v. Allegheny, 213 
Pa. 573, 62 A 1115; Mellor v. Bridge- 
port, 191 Pa. 562, 48 A 365; Hadley 
v. Coatesville, 78 Pa. Super. 465; Clif- 
ton v. Williams, 69 Pa. Super. 163; 
Brink v. Troy Borough, 53 Pa. Super. 


607. 

Choice of ways generally see su- 
pra § 1856. 

76. Ind.—Linton v. Jones, 75 Ind. 


A. 320, 130 NE 541. 

Iowa.—Parks v. Des Moines, 195 
Towa 972, 191 NW 728; Travers v. 
Emmetsburg, 190 Iowa 717, 180 NW 
753; De Wall v. Sioux City, 181 Iowa 
333, 164 NW 640; Arnold v. Waterloo, 
128 Iowa 410, 104 NW 442. 


Minn.—McClain _ v. Duluth, 163 
Minn. 198, 203 NW 776. 
Mo.—Bielman v. St. Joseph, (A.) 


260 SW 529; Fogg v. Kansas City, 187 
Mo. A. 252, 173 SW 712. 
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tion,’’ in failing to heed warnings of danger,’® or 
in riding or driving a horse or team along a street 
with knowledge of conditions rendering it danger- 


Determination by court. Where, however, the evi- 
dence is undisputed, or but one conclusion can rea- 
sonably be drawn therefrom, the question of whether 
plaintiff had knowledge of the defect or obstruction . 
is for the court.®° 
the evidence that the hazard resulting from an at- 
tempt to use or pass over such a place is so great 
that a réasonably prudent person would not have 
made the attempt, 
negligence becomes one of law for the court.? 


So where it is apparent from 


the question of contributory 


N. J.—Lighteap v. Lehigh Valley 


eee 87 N. J. L. 64, 94 A 35. 
N. Y.—Williams v. New York, 214 
N. Y. 259, 108 NE 448; Twogood Vv. 


New York, BOZON.-X, 216, 6 NE 275; 
Redding v. New York, 174 App. Div. 
872, 159 NYS 1138; Nahme v. New 
York, 174 App. Div. 856, 159 NYS 
1130; Penor v. Glens Falls, 138 App. 
Div. 671, 122 NYS 1072; Goff v. Litile 
Falls, 20 NYS 175. 

Pa.—Steck v. Allegheny, 213 Pa. 
578, 62 A 1115; Brown v. White, 206 
Pa, 106, 55 A 848; Wertz v. Girard- 
ville Borough, 30 Pa. Super. 260. 

Wash.—Glasgo v. Spokane, 139 
Wash. 75, 245 P 406. 

Ont.—Gordon v. Belleville, 15 Ont. 
26. 

{a] TIllustration—Where a _ trav- 
eler knew that there was some ice 
on a Sidewalk, and it extended clear 
across the walk, and to have avoided 
it the traveler would have _ been 
forced to make a detour into the 
street, his act in going across the 
ice does not in law constitute con- 
tributory negligence if he had rea- 
son as a prudent person to believe 
that he could pass over it safely. 
Barr v! Mairfax, 156 Mo. “A. 295; 137 
SW 631. 

77. Cal.— Hansen v. Market St. R. 
Co., 64 Cal, A. 426, 221 P 955. 

Ill.—Brennan v. Streator, 256 ‘Ill. 
468, 100 NE 266 [aff 168 Ill, A. 134]. 

Iowa.—Law v. Bryant Asphaltic 


Pav. Co., 175 Iowa 747, 157 NW 175, 
7 ALR 1189; Frisbee v. Hawkeye 
Land Co., 170 Iowa 540, 153 NW 


85. 
Ky.—Bickel Asphalt Pav. Co. 
Yeager, 176 Ky. 712, 197 SW 417. 
SP ashi asco v. Boston, 108 Mass. 
Nebr.—Orleans Village v. Perry, 24 
Nebr. 831, 40 NW 417. 

N. Y.—Washburn v. Schuylerville, 
193 App. Div. 591, 184 NYS 472. 

Wash.—Larsen v. Sedro-Woolley, 
49 Wash, 134, 94 P 938. 

78. Hagerstown v. Crowl, 128 Md. 
556, 97 A 544; Stoliker v. Boston, 204 
Mass. 522, 90 NE 927; Repperd v. 
Chapin, 190 Mich. 19, 155 NW 706. 

79. I1l—Aurora v. Scott, 185 Ill. 
539, 57 NE 440 [aff 82 Ill. A. 616]; 
Williams v. Granite City, 140 Ill. A. 
288. 

Ilowa.—Byerly _ v. 79 
Towa 204, 44 NW 359. 

Mass.—Igo v. Cambridge, 208 Mass. 
571,,95 NE 567. 

Mo.—Kempa v. St. Joseph, 178 Mo. 
A, ‘292, 165 SW 1176 

Nebr.—Omaha. v. “Ayer, 


Vv. 


Anamosa, 


32 Nebr. 


.875, 49 NW 445; Lincoln y. Gillilan, 


18 Nebr. 114, 24 NW 444. 
Pa.—Hotchkin v. Philipsburg, 5 Pa. 
Cas. 188, 8 A 4384. 
Wis.—Simonds v. Baraboo, 93 Wis. 


40, 67 NW 40, 57 AmSR 895; Bren- 
nan v. Friendship, 67 Wis. 223, 29 
NW 902. 


80. Schaefer v. Spokane Interna- 
RA R. Co., 110 Wash. 316, 188 P 

81. Mosheuvel v. District:of Co- 
lumbia,; 191 U. S. °247,°24 SCt 57, 48 
L, ed. 170; Sargeant v. Detroit, 156 
Mich. 291, 120 NW 792. (by divided 
court); Snyder v. Kansas City, 218 
Mo, A, 24, 262 SW 695; Border v. 
Sedalia, 161 Mo. A. 633, 144 SW 161; 


, 
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[§ 2054] (c) Duty To Observe and Avoid Dan- 
ger.°2. Whether or not the injured person used ordi- 
nary care and caution, commensurate with the dan- 


ger or appearance thereof, to discover and avoid 


Swords v. West Brownsville .Bor- 
ough, 233 Pa. 533, 82 A 780. 

82. Failure to observe and avoid 
danger as constituting contributory 
negiigernce see Supra § 1855. 

83. . S.—Citizens’ Gas, etc., Co. 
v. Nicholson, 152 Fed. 389, 81 CCA 
515; Osborne v. Detroit, 32 Fed. 36 
[rev on other grounds 135 U. S. 492, 
10 SCt 1202, 34 L. ed. 260]. 

Ala.—Montgomery v. Ross, 195 Ala. 
362, 70 S 634. 


Ark.—Bolen-Darnall Coal Co. v., 
Rogers, 99 Ark. 254, 1838 SW 465. 
Cal.—Van Praag v. Gale, 107 Cal. 


438, 40 P 555; Winslow v. Glendale 
Light, etc.,.Co., 12 Cal. A. 530, 107 
P 1020. 

Colo.—Denver v. Maurer, 47 Colo. 
209, 106 P 875, 1385 AmSR 210. 

Conn.—Baldwin v. Norwalk, 96 
Conn, 1, 112 A 660. 

D. C.—Harrison v. Davis Constr. 
Co., 42 App. 255; Ward v. District 
of Columbia, 24 App. 524. 

Ga.—Shiflett v. Cedartown, 111 Ga. 
834, 36 SE 221; Americus v. John- 
son, 2 Ga. A. 378, 58 SE 518. 

Ill.— Chicago v. McLean, 133 [I]1. 
148, 24 NE 527, 8 LRA 765; Brenner 
v. Chicago, 182 Ill. A. 348; Czerniak 
v. Chicago, 161 Ill. A. 360; Upper 
Alton v. Green, 112 Ill. A. 439. 

Ind.—New Albany v. Stallings, 71 
Ind, A, 232, 124 NE 701; Kokomo R., 


etc., Co. v, Studebaker, 41 Ind. A. 
11, 838 NE 260. 
Iowa.—Hanson v. Anamosa, 177 


Iowa 101, 158 NW 591; Overton v. 
Waterloo, 164 Iowa 332, 145 NW 889; 
Ryan v. Foster, 109 NW 1108; Macha- 
cek v. Hall, 131 Iowa 412, 105 NW 
690;. Streeter v. Marshalltown, 123 
Iowa 449, 99 NW 114; Lichtenberger 
v. Meriden, 91 Iowa 45, 58 NW 1058. 

Kan.—Weaver v. Cherryvale, 102 
Kan 475 S70. iP 19.9%. 

Ky.—Louisville v. Vaughn, 180 Ky. 
681, 203 SW 546; Lebanon v. Graves, 
178 Ky. 749, 199 SW 1064, LRA1918B 
1016; Louisville v. Tompkins, 122 
Sw 174. 

Md.—Baltimore v. Bassett, 132 Md. 
427, 104 A 39; McCarthy v. Clark, 115 
Md. 454, 81 A 12. 

Mass.—Agnew v. Franks, 152 NE 
346; Williams v. Winthrop, 213 Mass. 
581, 100 NE 1101; Burditt v. Win- 
chester, 205 Mass. 493, 91 NE 880; 
Stoliker v. Boston, 204 Mass. 522, 90 
NE 927; Keith v. Worcester, ete., R. 
Co., 196 :Mass. 478, 82 NE 680, 14 
LRANS 648; Leonard y. Boston, 183 
Mass. 68, 66 NE 596; Flynn v. Water- 
town, 173 Mass. 108, 53 NE 147; Slee 
v. Lawrence, 162 Mass, 405, 38 NE 
708; Fuller v. Hyde Park, 162 Mass. 
51, 37 NE 782; Woods v. Boston, 121 
Mass. 337. 

Mich.—Willard v. Detroit, 164 
Mich. 241, 129 NW 32; Jordan v. Le 
Messurier, 155 Mich. 188, 118 NW 
952; Barker v. Kalamazoo, 146 Mich. 
257, 109 NW 427; Mackie v. West Bay 
City, 106 Mich. 242, 64 NW 25. 

Minn.—Nichols v. Buhl, 152 Minn. 
494, 193 NW _ 28; Nichols v. Buhl, 
189 NW 407; Bowen vy. St.Paul, 152 
Minn. 123, 188 NW 554; McGuire 
v. Caledonia, 140 Minn. 151, 167 NW 
425, LRA1918D 943, 

Mo.—Hanke vy. St. Louis, 272 SW 
933; Henson y. Kansas City, 277 Mo. 
443, 210 SW 18; Hebenheimer v. St. 
Louis, 269 Mo. 92, 189 SW. 1180; 
Barr _v. Kansas City, 105 Mo. 550, 
16 SW 483; Huffman vy. Hannibal, 
(A.) 287 SW 848; Franklin v. Kan- 
sas City, (A.) 260 SW 502; Shuff 
v. Kansas City, (A.) 257 SW 844; 
Abbott v. Springfield, (A.) 210 SW 
443; Deweese v. St. Joseph, (A.) 184 
SW 905; Williamson vy. Mullins, (A.) 
180 SW 395; Willis v. St. Joseph, 184 
Mo. A. 428, 171 SW 27; Burton v. 
Kansas City, 181 Mo. A. 427, 168 SW 
889; Alexander v. St. Joseph, 170 Mo. 


A, 376, 156 SW 729; Gibbs v. Monett, 
163 Mo, A. 105, 145 SW 841; Ahl- 
feldt v. Mexico, 129 Mo. A. 193, 108 
SW 122; McCormick v. Monroe, 64 
Mo. A. 197; Boland v. Kansas City, 
32. Mo. A. 8. 

Mont.—Neilson vy. Missoula Cream- 
ery Co., 58 Mont. 270, 196 P 357. 

N. J.—Kelly v. Lembeck, etc., 
Eagle Brewing Co., 86 N. J. L. 471, 
92A 282 [aff 87. Ni J. > 696" mem; 
94 A 1102 mem]; Van Clik v. Hack- 
ensack Water Co., (Sup.) 126 A 634. 

N. Y.—Farley v. New York, 152 
N. Y. 222, 46 NE 506, 57 AmSR 511; 
Sewell v. Cohoes, 75 N. Y. 45, 31 
AmR 418 [aff 11 Hun 626]; Gillespie 
v. Newburgh, 54 N. Y. 468; Wrigley 
v. Watervliet, 165 App. Div. 740, 150 
NYS 908; Walsh v. New York, 109 
App. Div. 541, 96 NYS 540; Godfrey 
v. New York, 104 App. Div. 357, 93 
NYS 899 [aff 185 N. Y. 563 mem, 77 
NE 1187 mem]; Mogk v. New York, 
ete., Tel. Co., 78 App. Div. 560, 79 
NYS 685; Schubert v. Cowles, 31 App. 
Div. 418, 52 NYS 649; Thuringer v. 
New York “Centi® “ete, (RF. Cones 
Hun 526, 24 NYS 1087; Dale v. Syra- 
cuse, 71 Hun 449, 24 NYS 968 [aff 
148 N. Y. 750 mem, 43 NE 986 mem]; 
Thomas v. New York, 28 Hun 110; 
Driscoll v. New York, 11 Hun 101; 
Fitzgerald v. Troy, 4 Silv. Sup. 62, 
T NYS; 103:ofafis 125. Nye a761 mem: 
27 NE 408 mem]; Ya Deau v. Gas- 
parrini, 170 NYS 1011; Finnegan v. 
Sunkenberg, 145 NYS 1087; O’Reilly 
v. Sing Sing, 1 NYS 582. 

Oh.—Lucas County v. English, 19 
Oh, Cir. .Ct\NECS. 566,285 1Oh bCir. Ck 
246; Buerger v. Cincinnati, 6 OhNP 
NS 248. 

Okl.—Canton v. Mansfield, 108 Okl. 
60, 233 P 10%1; Oklahoma City v. 
Welsh, 3.Okl. 288, 41 P 598. 

Or.—Webb v. Heintz, 52 Or, 444, 97 
Papo. 

Pa.—Mumbower v. Weaver, 282 Pa. 
605, 128 A 535; Clamper vy. Phila- 
delphia, +279 sPat 385; 124 “A 132; 
McKelvey v. Juniata Borough, 265 Pa. 
56, 108 A 205; Campbell v. Vincent, 
259 Pa. 419, 103 A 110; Llewellyn v. 
Wilkes-Barre, 254 Pa. 196, 98 A 886; 
March v. Phoenixville, 221 Pa, 64, 70 
A 274; Goff v. Philadelphia, 214 Pa. 
172, 63 A 4381; Iseminger v. York 
Haven Water, étc., Co., 206 Pa. 591, 
56 A 66, 209 Pa. 615, 59 A 64; Ring- 


A 863; Scranton v. Gore, 124 Pa. 595, 
17 A 144; Philadelphia v. Smith, 16 
A 493; Duvall v. New Castle, 74 Pa. 
Super, 573; Rementer v. Philadelphia, 
41 Pa. Super. 354; Weaver v. Wash- 
ington, Borough, 2 Pa. Dist. & Co. 

R. I.—Gilbane v. Lent, 41 R. I. 
462, 104 A 77. 


Ss. C.—Irvine v. Greenwood, 89 S. 
C. 511, 72 SH 228, 36 LRANS 363. 


Tex.—Sherman v. Nairey, 77 Tex. 
291, 13 SW 1028; Henderson’ v. 
Fields, (Civ. A.) 194 SW 1003: Pal- 


ons v. Addington, (Civ. A.) 75 SW 

Va.—Richmond v. Rose, 127 Va. 
772, 102. SE 561, 105 SE 554; Bash- 
ford v. Rosenbaum Hardware Co.. 120 
Vien etn 90" SHW6Zas 

Wash.—Crooks’*v. Rust, 119 Wash. 
154, 205 P 419; Lasityr v. Olympia, 61 
Wash. 651, 112 P 752; Apker v. Ho- 
quiam, 51 Wash. 567, 99 P 746; Cady 
v. Seattle, 42. Wash. 402, 85 P 19; 
Reed v, Spokane, 21 Wash. 218, 57 
P 808. 

W. Va.—Wilson v. Elkins, 86 W. 
Va. 379, 103 SE 118; Moore v. Hunt- 
ington, 31 W. Va. 842, 8 SE 512. 

Wis.—Stege v. Milwaukee, 110 Wis. 
484, 86 NW 161; Cantwell v. Apple- 
ton, 71 Wis. 463;'37 NW 818% Bar- 
stow v. Berlin, 34 Wis. 357; Weisen- 
pers. v. Appleton, 26 Wis. 56, 7 AmR 


the defect, obstruction, or other danger,** and 
whether his failure to discover the danger was due 
to his attention being momentarily diverted for 


{a] TIllustration.—Where plain- 
tiff’'s truck struck a hole in the 
street and he was injured, and there 
was evidence that the hole had a 
uniform depth at the bottom and 
side, and dropped abruptly straight 
down, and that it was hard to see 
because of the leaves on the street, 
whether plaintiff was guilty of con- 
tributory negligence in not seeing 
the hole in time to avoid running 
into it was a question for the jury. 


Franklin v. Kansas City, (Mo. A.) 
260 SW 502. : 
{[b] The amount of lookout which 


a traveler using a street or sidewalk 
must observe to meet the require- 
ment of ordinary care to avoid being 
injured by any defect therein is a 
question of fact for the jury. Amer- 
icus v. Johnson, 2 Ga. A. 378, 58 SE 
518; Geer v. Des Moines, 183 Iowa 
837, 167 NW 635. 

[ec] Particular defects or obstruc- 
tions.—(1) Manholes, coalholes, and 
other permanent openings. Van 
Praag v. Gale, 107 Cal. 438, 40 P 
555; Lichtenberger v. Meriden, 91 
Iowa 45, 58 NW 1058; McCarthy v. 
Clark, 115 Md. 454, 81 A 12; McGin- 
ley v. Edison Electric Illum. Co., 248 
Mass. 583, 143 NE 537; Bentley v. 
Rothschild Bros. Hat Co., 144 Mo. A. 
612, 129 SW 249; Powers v. Penn 
Mut. L. Ins. Co., 91 Mo. A. 55; Wil- 
cox v. Rochester, 190 N. Y. 137, 82 
NE 1119, 17 LRANS 741, 13 Ann 
Cas 759; Mischke vy. Seattle, 26 Wash. 
616, 67 P 357; Barstow v. Berlin, 34 


Wis: "357. (2) Excavations and 
holes. Guild v. Pringle, 145 Fed. 312, 
76 CCA 192; Bolen-Darnall Coal Co. 


v. Rogers, 99 Ark. 254, 138 SW 465; 
Terre Haute v. Lauda, 58 Ind. A. 480, 
108 NE 392; Balecom v. Independence, 
178 Iowa 685, 160 NW 305, LRA1917 
C 120; Chesapeake, ete., Tel. Co. v. 
Lysher, 107 Md. 237, 68 A 619, 126 
AmSR 389; Magay v. Claflin-Sumner 
Coal Co., (Mass.) 153 NE 534; Woods 
v. Boston, 121 Mass. 337; Law v. St. 
Louis, 292 Mo. 384, 239 SW 124; 
Barr v. Kansas City, 105 Mo. 550, 16 
Sw 483; Kelly v. Walsh, 177 Mo. A. 
318;.°164 ‘SW 135; Berry. v.. Urban 
Water Supply Co., 168 App. Div. 21, 
148 NYS 67; Fitzgerald v. Troy, 4 
Silv.-Sup. 62, 7 NYS 103 [aff 125 N, 
Y; 761 mem, 27 NE 408 mem]; Dris- 
coll v. New York, 11 Hun (N. Y.) 
101; Ya Deau v. Gasparrini, 170 NYS 
1011; Lucas County v. English, 19 
Oh; Cir. ‘CtthNe (Si 56.6" 2b -1Okan Gre 
Ct. 246; Buerger v. Cincinnati, 6 Oh 
NPNS 248; Oklahoma City v. Welsh, 
3 Okl. 288, 41 P 598; Butcher v. Phil- 
adelphia, 202 Pa. 1, 51 A 330; Phila- 
delphia v. Smith, (Pa.) 16 “A ‘493; 
Gorman v, Philadelphia, 82 Pa. Super. 
186; Sherman vy. Nairey, 77 Tex. 291, 
13 SW. 1028; Cady v. Seattle; 42 
Wash, 402, 85 P 19; Reed v. Spokane, 
21 Wash, 218, 57 P 803; Cantwell v. 
Appleton, 71 Wis. 463, 37 NW 8:13. 
(3) Wire on sidewalk. Winslow v. 
Glendale Light, etc., Co., 12 Cal. A. 
530, 107 P 1020; Agnew v. Franks, 
(Mass.) 152 NE 346. (4) Falling 
tree. Ward v. District of Columbia, 
24 App. (D. C.) 524. (5) Unlighted 
pile of lumber. © Ross v. Hoffman, 
(Mo, A.) 269 SW 679. (6) Snow or 


ice. Parks v. Des Moines, 195 Iowa 
972, 191 NW 728; De Wall v. Sioux 
City, 181 Iowa 333, 164 NW 640; 


Nichols v. Buhl, 152 Minn, 494, 193 
NW. 28; Nichols v. Buhl, (Minn.) 189 
NW 407; Stone v. Poughkeepsie, 15 
App. Div. 582, 44 NYS 609; Thurin- 
ger v. New York, ete., R. Co., 71 Hun 
526, 24 NYS 1087; Thomas v. New 
York, <2) Bruni GN, oy.) 20s 
age 276) Pa 30s 20ers 

[d] Contributory negligence of 
children.—Martin v. New York, 215 
App. Div. 405, 214 NYS 13; Irvine 


Spencer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2054-2055] 


sufficient cause,** are ordinarily questions for the 
jury, except where the evidence is undisputed and 
is such that but one inference can reasonably be 
drawn therefrom.*® 

[§ 2055] (10) Notice or Presentation of Claim.*® 
Whether the notice of the claim for injury was 
sufficient in’ form,®* as in deseribing the place of 
the accident,®* is usually a question for the court, 
the facts being undisputed,*® although the court 
may, in its discretion, submit the question to the 
jury.°° It is also for the court to determine whether 
the defect alleged in the complaint was the same 
as that alleged in the notice,®! and whether the 
difference between the time of the injury shown 
by undisputed evidence and that stated in the no- 
tice is substantial.°? But when the proof of the 
physical conditions and surroundings, considered 
in connection with the description in the notice, 
raises an issue as to whether the place is stated 
with reasonable certainty,** and as to whether or 
not an inaccurate notice was intended to mislead, 
and did in fact mislead, the municipality,®* the 
questions so raised are ordinarily for the jury. It 
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is also a question for the jury whether plaintiff, by 
his acts after the injury, had deprived defendant of 
the benefit of the notice.% And where there is 
conflicting evidence as to whether the notice was 
dated when served, the question should be sub- 
mitted to the jury.% 

Service or presentation of notice or claim. Ordi- 
narily it is a question for the jury whether the 
notice or presentment of the claim was properly 
served or made,®? within the time required.°8 But 
where there is no controversy as to the facts con- 
cerning delivery, the only question being whether 
such facts constituted a compliance with the stat- 
ute, the question is for the court.®? So it is a ques- 
tion for the court to determine whether or not the 
person serving the notice was a proper person to 
do so,t and whether his affidavit is sufficient evidence 
of service.” 

Excuse for failure to give notice. It is ordinarily 
a question of fact for the jury to determine whether 
an excuse for not presenting the notice in time was 
sufficient,* as whether or not plaintiff was physi- 
cally or mentally incapacitated from serving or pre- 


v. Greenwood, 89 S. C. 511, 72 SE 
228, 36 LRANS 363. 

84. Ky.—Dayton v. Lory, 169 Ky. 
94, 183 SW 252; Merchants’ Ice, etc., 
Co. v. Bargholt, 129 Ky. 60, 110 SW 
364, 38 KyL 488, 16 AnnCas 965. 

Mo.—Kelley v. Kansas City, 153 Mo, 
A. 484, 133 SW 670; O’Donnell v. 
Hannibal, 144 Mo. A. 155, 128 SW 819; 
Lattimore v. Union Electric Light, 
ete., Co., 128 Mo. A. 37, 106 SW 543. 

N. Y¥.—Myers v. New York, 154 App. 
Div. 713, 139 NYS 432. 

Or.—Webb v. Heintz, 52 Or. 444, 
97 P 753. 

Pa.—Greene y. Philadelphia, 279 Pa. 
889, 124 A 134. 


me 8 -Gilbane. wer ent: 41) Rs. TF. 
462, 104 A 77. 
Va.—Richmond v. Rose, 127 Va. 


772, 102 SE 561, 105 SH 554. 

Wash.—Kelly v. Spokane, 83 Wash. 
55, 145 P 57. ; 

Ww. Va.—Corbin v. Huntington, 81 
W. Va. 154, 94 Bae aoe 

See also supra é 

[a] Mustrations. — (1) Where 
plaintiff with a companion was walk- 
ing along a city sidewalk between 
6:30 and 7 A. M., when his atten- 
tion was diverted to a building in 
process of erection, the character of 
which he was discussing with his 
friend, when his foot struck a block 
of ice directly in his path on the 
sidewalk, over which he fell and was 
injured, and he could have seen the 
ice, and would have seen it if his 
attention had not been diverted, his 
contributory negligence is a ques- 
tion for the jury. Merchants’ Ice, 
etc., Co. v. Bargholt, 129 Ky. 60, 110 
Sw 364, 33 Kyl 488, 16 AnnCas 
965. (2) Whether one was negli- 
gent in walking along the sidewalk 
with his eyes raised to the bulletin 
board of a newspaper office, causing 
him to fall into an opening in the 
walk, was a duestion for the jury. 
Myers v. New York, 154 App. Div. 
713, 139 NYS 432. (3) A traveler on 
a sidewalk, about 8:30 P. M., who, 
while her attention was diverted 
from the walk in front of her to 
see whether a car she desired to 
poard was approaching, tripped and 
fell over an obstruction on the walk 
of which she had no knowledge, was 
not as a matter of law guilty of 


contributory negligence. Webb sv. 
Heintz, 52 Or. 444, 97 P 7538. 
85. Mich.—Cloney v. Kalamazoo, 


124 Mich. 655, 83 NW 618. 
N, Y.— Mastin v. New York, 201 
N. Y. 81, 94 NE 611, 33 LRANS 784; 
Warshawsky v. Balteransky, 94 Misc. 
182, 157 NYS 1056; Suchovalsky y. 
New York, 130 NYS 112. 
Pa.—Davis v. Wilkes-Barre, 286 
Pa. 488, 134 A 105; Bean y. Philadel- 


phia, 260 Pa.-278, 103 A-727; Book- 
walter v. Mt. Union, 258 Pa. 209, 101 
A 953; Kennedy v. Philadelphia, 220 
Pa. 2738, 69 A 748, 17 LRANS 194; 
Strayline v. Philadelphia, 15 Pa. Dist. 


387. 

R. I.—Nicholas v. Peck, 20 R. I. 
523, 40 A 418, 21 R. I. 404, 43 A 
1038. 

Man.—Freedman v. Winnipeg, 29 
Man. 134, 43 DomLR 126, [1918] 3 
WestWkly 479. 

86. Necessity and sufficiency of 
notice or presentation generally see 
supra §§ 1956-1984. 

87. Ill.—Reichert v. Chicago, 169 
Ill. A. 493; Ouimette v. Chicago, 148 
Til, A. 695 [aff 242 Ill. 501; 90 NE 
300]; Wikel v. Decatur, 146 Ill. A. 51. 

Me.—Spencer v. Kingsbury, 120 Me. 
LV4, Fas" A S33. 

Mo.—Snowden vy. St. 163 
Mo. A. 667, 147 SW 492. 

_N. H.—Hinds v. Hinsdale, 80 N. 
Hy 346, 116 A. 635. 

Wis.—Schaefer y. Ashland, 117 Wis. 
5538, 94 NW 308. 

88. Denver v. Barron, 6 Colo, A. 
72, 39 P 989; Reichert v. Chicago, 
169 Ill. A. 493; Wikel v. Decatur, 146 
Tll. A. 51; Sollenbarger v. Lineville, 
141 Iowa 203, 119 NW 618, 18 AnnCas 
991; Hinds v. Hinsdale, 80 N. H. 346, 
1G. A 635. 

Description of place of accident 
generally see supra § 1966. 

Sol Owen Naerit. Dodge, 
281, 67 NW 281. 

Hinds vy. Hinsdale, 80 N. H. 
116 A 6385. 

Wladyka v. Waterbury, 98 
Conn. 305, 21L9s_Ar 149) : 

[a] “A conclusion of this sort, to 
be drawn by a comparison of two or 
more instruments where no extrane- 
ous finding or inference of fact is 
necessary in order to make the com- 
parison, is for the court.” Wladyka 
v. Waterbury, 98 Conn. 305, 314, 119 
A 149. 

92. Ft. Wayne v. Bender, 57 Ind. 
A 2689; 105 NE 949; dcnoxville: -v. 
Felding, (Tenn.) 285 SW 47. 

Variance between notice and plead- 
ing or proof generally see supra §§ 
2009, 2010. 

93.. Sollenbarger v. Lineville, 141 
Iowa 208, 119 NW 618, 18 AnnCas 
991; McCarthy v. Stoneham, 223 
Mass. 173, 111 NE 698; English v. 
Ft. Worth, (Tex. Civ. A.) 152 SW 179. 

94. Pueblo v. Babbitt, 47 Colo. 596, 
108 P 175; Wilkey v. Cetlin, 252 Mass. 
152, 147 NE 555; McCarthy v. Stone- 
ham, 223 Mass. 1738, 111 NE 698; 
Norwood v. Somerville, 159 Mass. 
105, 83 NE 1108; Liffin v. Beverly, 
145 Mass. 549, 14 NE 787; Steinke 
v. Oshkosh, 159 Wis. 124, 149 NW 715; 
Berndt v. Cudahy, 141 Wis. 457, 124 


Joseph, 


98 Iowa; 


NW 511: 
Effect of defects to mislead gen- 
erally see supra § 1970. 


95. Wornecka v. St. Paul, 118 
Minn, 207, 136 NW 561. 
[a] Bule applied.—Where plain- 


tiff’s attorney, after notice to the 
city, but before inspection by it, re- 
moved the defective plank in a side- 
walk which was the cause of plain- 
tiffs injury, whether defendant was 
thus deprived of the benefit of the 
statutory notice was a question of 
fact for the jury. Wornecka v. St. 
Paul oy Minn. 207, 136 NW 561. 
; aniels v. Iowa City, 191 I 
811, 1883 NW 415. of oor 
{a] Mlustration—Where the copy 
of the notice of injuries from defec- 
tive sidewalk on which the mayor 
acknowledged service had the time 
of injury written on by plaintiff’s at- 
torney, but the copy left with the 
mayor did not, and the mayor testi- 
fied that he did not remember 
plaintiff's attorney writing the date 
at the time he acknowledged service, 
as testified to by the attorney, the 
question whether the notice was 
dated when served was for the jury. 
Daniels v. Iowa City, 191 Iowa 811 
183 NW 415; Daniels v. Iowa City, 
188 Iowa 1012, 177 NW 42 i 
$7. Mass.—Coghlan vy. White, 236 
Mass. 165, 128 NE 33; Tobin y. Tain- 
tor, 229 Mass. 174, 118 NE 247. 
Mich.—Gable vy. Detroit, 226 Mich. 
261, 197 NW 369; McAuliff v. De- 
ace oo: 346, 118 NW 1112: 
bDbott v. Detroit, 150 Mich. 5 
Rae eh. 245, 113 
Minn.—Ljungberg y. North - 
kato, 87 Minn. 484, 92 NW Tod an 
N. Y.—McMahon v. New York, 1 
App. Div, 321, 37 NYS 289. ‘ 
is.—Schaefer v. Ashland, i 
553, 94 NW. 303. ” . aie te 
[a] Whether abutting owner re- 
ceived notice sent by mail is a ques- 
tion of fact. Tobin v. Taintor, 229 
Mass. 174, 118 NE 247. 
Sufficiency of service or presenta- 
beer generally see supra §§ 1973- 
98. Hildman y. Phillips i 
611, 82 NW 566. He oe 
Time for service or presentation 
generally see supra § 1975. 
ae: athe vee ee 152 Ill, A. 585. 
n Uieve . Joseph, 143 ‘ 
389, 128 SW 214. if Ue cas 
Persons who may give notice or 
hae claim generally see supra 
2 Hill v. St. Joseph, 148 Mo. A. 
389, 128 SW 214. 
3. See cases infra note 4. 
Excuse for want of, or delay in, 
giving notice generally see supra 
§§ 1977-1979. 
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senting it in time;# and, in case such disability is 
found, whether the claim was filed within a rea- 
sonable time after the disability was removed.® 
determining the physical and mental ability of an 
infant for the purpose of passing on the necessity 
for notice, the rule has been laid down that in- 
ability is attributable to a first period of infancy 
and ability is attributable to a final period, as a 
matter of law, and through a period lying between 
those two the question of ability is one of fact to 
be submitted to, and determined by, the jury.® 
Waiver of notice. Whether a compliance with the 
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In 


statute requiring notice was waived is generally a 


Boston, 173 Mass. 
Welch v. Gardner, 
133 Mass. 529; Forsyth v. Oswego, 
191 N. Y. 441, 84 NE 392, 123 Am 
SR 605; Gold v. Kingston, 210 App. 
Div. 523) 206. NYS” 785; Hartsell wv. 
Asheville, 166 N. C. 633. 82 SE 946, 
164 N. Cc: 193, 80 SE 226; Bhrhardt 
v. Seattle, 33 Wash. 664, 74 P 827; 
Born. v. Spokane, 27 Wash. 719, 68 
386 


12 ‘ i 

Physical or mental incapacity as 
excuse for want of, or delay in, giv- 
ing notice see supra § 1978. 

5. Forsyth v. Oswego, 191 N. Y. 
441, 84 NE 392, 123 AmSR 605. 

6. Murphy v. Ft. Edward, 213 N. 
Y. 397, 107 NE 716, AnnCas1916C 
1040. See generally supra § 1979. 

7 Cawthorn v. Houston, (Tex. 
Commn. A.) 231 SW 701. 

Waiver of notice or defects there- 
in generally see supra §§ 1980-1982. 

S See Trial [38 Cyc 1594 et seq]. 

9. See cases infra this section; 
and §§ 2057-2060. d 

[a] Where a special verdict is to 
be rendered, the instructions appro- 
priate to each question should be 
submitted to the jury in immediate 
connection with the question to which 
they are respectively applicable. 
Rhyner v. Menasha, 107 Wis. 201, 83 
NW 308 (holding also that in such 
a case instructions only applicable to 


4.) -Barelay ©v. 
310, 53 NE 822; 


a general verdict should not be 
iven). 
Z Nore ee v. Geneseo, 154 Ill. A. 


288; Centralia v. Ayres, 133 Hl. A. 
290; Morehouse v. Dixon, 39 Ill. A. 
107; Benedict v. Port Huron, 124 
Mich. 600, 83 NW 614; Rockwall v. 
Heath, (Tex. Civ. A.) 90 SW 514. 

Generally see Trial [38 Cyc 1600]. 

11. Shannon v. Tama City, 74 Iowa 
22, 36 NW 776; Ludlow v. Tupman, 
214 Ky. 630, 283 SW 963; Masters 
v. Troy, 50 Hun 485, 3 NYS 450 
[aff 123 N. Y. 628 mem, 25 NE 952 
mem]; McDonald v. Troy, 13 NYS 
385. 

la] Requested instructions held 
immaterial.—(1) An instruction that 
the city was not an insurer against 
accidents on the sidewalk was prop- 
erly refused aS unnecessary. Lud- 
low v. Tupman, 214 Ky. 630, 2838 SW 
16 3. (2) An instruction for de- 
fendant, that a verdict for it on the 
ground of plaintiff’s failure to pre- 
sent his claim to the comptroller will 
not prevent plaintiff bringing another 
action, was properly refused as_im- 
material. McDonald v. Troy, 13 NYS 
385. 


12. U.S.—Lincoln v. Power. 151 U. 
S436) 14 SCt.387, 38 Li eds 2245 
Ill.—-Kornazsewska v. West Chi- 


cago St. R. Co., 76 Ill. A. 366, 

Towa Tindsay v. Des Moines, 74 
Iowa 111, 37 NW 9. 

Ky.—Louisville v. Hart, 143 Ky. 
171, 186 SW 212, 35 LRANS 207. 

Mich.—Gilson vy. Cadillac, 134 Mich. 
189, 95 NW 1084. 

Mont.—Meisner v. Dillon, 29 Mont. 
116, 74 P 1380. 

[a] An instruction that the city 
is not an insurer of the safety of 
persons traveling upon its sidewalks 
accompanied by the true rule as to 
the city’s liability is not impertinent 
ond uncalled for. Lindsay v. Des 


rainfalls” 


Moines, 74 Iowa 111, 87 NW 9; Gil- 
son v. Cadillac, 134 Mich. 189, 95 
NW 1084; Meisner v. Dillon, 29 Mont, 
116, 74 P 130. 

[b] Instructions held irrelevant.— 
(1) An instruction as to the lia- 
bility of one who leaves a danger- 
ous hole in a sidewalk is irrelevant 
in an action against the city for such 
injury. Lincoln v. Power, 151 U. S. 
436, 14 SCt 887, 88 L. ed. 224. (2) 
Where a joint action is brought 
against a street railroad company 
and a city for injuries caused by 
obstructions in the street, between 
the railroad tracks and the sidewalk, 
and the suit is dismissed as to the 
city, it is erroneous, after such dis- 
missal, to charge as to the duty of 
the city to keep its streets free from 
obstructions. Kornazsewksa Vv. West 
Chicago St. R. Co., 76. Ill. A. 366. 
(3) In an action against a city for 
death of one thrown from his wagon 
in front of a street car through a 
defect in the street, it was not error 
to omit to instruct concerning neg- 
ligence of the street railway com- 


pany. Louisville v. Hart, 143 Ky. 
171, 186 SW 212; 35 LRANS. 207. 
13. Bibbins v. Chicago, 193 Ill. 


359, 61 NE 1030 [rev 94 Ill. A. 319]; 
Fisher v. Geneseo, 154 Ill. A. 288; 
Wolf v. Venice, 152 Ill. A. 585; More- 
house v. Dixon, 39 Ill. A. 107; Haney 
v. Kansas, 94 Mo. 334, 7 SW 417. 

'Generally see Trial [38 Cyc 1674]. 

14. Gustafson v. Meriden, 103 
Conn. 598, 131 A 437; Louisville v. 
Bridwell, 150 Ky. 589, 150 SW 672; 
Gallagher v. Monroe, 222+Mich. 202, 
192 NW 609. : 

15. Herndon v. Salt Lake City, 34 
Utah 65, 95-P 646, 131 AmSR 827; 
Taylor v. Ballard, 24 Wash. 191, 64 P 
143. And see cases infra this note, 

[a] An instruction need not lay 
down a comparison as to the duty 
of the city with respect to one street 
and its duty as to another street, 
the question for the jury being the 
city’s duty to the street at the place 
of the accident. Ney v. Troy, 3 NYS 
679 [aff 123°N. ‘Y. 628, 25. NE 952]. 

{b] Immaterial omissions. — Al- 
though an instruction to find for the 
owners of property damaged by water 
from a sewer, if the city negligently 
constructed or maintained the sewer 
in such manner as rendered it in- 
sufficient to carry off the water from 
ordinary rainfalls, might well have 
added, “or such heavy rainfalls as 
might reasonably be expected in that 
locality,” the omission of the quoted 
language was not error, as ‘ordinary 
are such heavy rainfalls 
as may be reasonably expected in 
the given locality. Price v. Dawson 
Springs, 190 Ky. 349, 227 Sw 470. 

[c] An instruction which substi- 
tutes the judgment of the jury as to 
what would be a fit improvement of 
a street for that of the city council 
is erroneous. Clay City v. Abner, 
82 SW 276, 26 KyL 602. 

{d] Distinction between streets 
and sidewalks.—Instructions upon 
the duty of a city with respect to its 
sidewalks should observe the distine- 
tion which exists in general parlance 
and by common understanding be- 
tween streets and sidewalks. If the 


oe 
Cree 


[§§ 205 -208 


question for the jury.’ en 

[§ 2056] 10. Instructions—a, Form and Suffi- 
ciency Generally—(1) In General. The general rules 
applicable to instructions in civil actions® ordinarily 
apply in actions against a municipality for tort.® 
Thus an instruction should not be argumentative,*° 
immaterial,! or irrelevant,’ nor give undue promi- 
nence to particular facts or issues in the case.'® 
Each party is entitled to instructions covering his 
theory of the case,1* and the court must correctly 
state the law applicable to the facts relating to 
the issue of defendant’s negligence,® or notice of 


sidewalk 
should so state, and an instruction 
not observing this distinction is im- 
proper. Horaburda v. Chicago, 154 
Ill, A. 627. 

[e] Reading statute——A statute 
prescribing the duty of municipali- 
ties in respect of streets may prop- 
erly be read to the jury as a part 
of the court’s charge. Toledo v. 
Nitz,) 3° -Ohig Gir. ACES ANaaS2 532573 
Oh. Cir: Cte 350. 

[f] Instructions held proper or 
erroneously refused. (1) Generally. 
Klein v. Portland, 106 Or. 686, 213 
P 147 (injury to employee of licensee 
in municipal auditorium); Pacific 
Paper Co. v. Portland, 68 Or. 120, 135 
P 871 (negligent construction and 
maintenance of water main); Abrams 
v. Seattle, 60 Wash. 356, 111 P 168, 
140 AmSR 916 (injury from defective 
electric light in house). (2) As to 
defective or obstructed streets or 
sidewalks generally. Ivey v. Bir- 
mingham, 190 Ala. 196, 67 S 506 
(use of term “highway” in defining 
the duty of a city is not objection- 
able on the ground that a highway 
might be private, the word importing 
a _ public way); Thunborg vy. Pueblo, 
45 Colo. 337, 101 P 399; Baldwin v. 
Norwalk, 96 Conn. 1, 112 A 660; 
Sparks v. Williams, 25 Ga. A. 705, 
104 SE 576; Thomasville v, Crowell, 
22 Ga. A. 383, 96 SE 335 (instruction 
not erroneous as authorizing recovery 
if place of injury was outside city 
limits); Brennan v. Streator, 256 Ill. 
468, 100 NE 266; Graham v. Rock- 
ford, 288 Ill. 214, 87 NE 361 [aff 142 
Ill. A. 306]; Evanston v. Richards, 224 
Ill. 444, 79 NE 673; Normal v. Bright, 
223 Ill. 99, 79. NE 90 [aff 125 Ill. A. 
478]; Mattoon v. Faller, 217 Tl. 273, 
7d NE 387; O’Rourke v. Minonk, 208 
Til. A. 522; Mt. Carmel yv. Havill, 128 
Tll. A. 331; New Castle v. Grubbs, 171 
Ind. 482, 86 NE 757 (unguarded ex- 
cavations); Hobart v. Casbon, 81 
Ind. A. 24, 142 NE’ 138; Bailey vy. 
Columbia Grocery Co., 73 Ind, A. 58, 
124 NE 784 (rights and duties of 
abutting owner as to repair of side- 
walk); Bailey v. Le Mars, 189 Iowa 
751, 179 NW 73; Hanson v. Anamosa, 
177 Iowa 101, 158 NW 591 (not error 
to use word “dangerous” instead of 
“unsafe” in referring to condition 
of sidewalk); Law vy. Bryant Asphal- 
tic Pav. Co., 175 Iowa 747, 157 NW 
175, 7 ALR 1189; Edwards v. Cedar 
Rapids, 138 Iowa 421, 116 NW 323: 
Garnetz_ v. Carroll, 136 Iowa 569° 
114 NW 57; Johnson vy. Sioux City, 
114 Iowa 137, 86 NW 212 (instruc. 
tion held not objectionable as re- 
quiring the city to keep its streets 
in repair the whole width thereof); 
Boyd v. Ames, 110 Iowa 749, 82 NW 
774; Munger v. Waterloo, 88 Iowa 
559, 49 NW 1028 (not erroneous to 
speak of a defect in a sidewalk as 
“the dangerous character’ thereof); 
Evans v, Hutchinson, 99 Kan, 477 
162 P_ 342; Martin vy. Columbus, 93 
Kan. 79, 143 P 421 (injury to fire- 


men going to fire); Kansas City v. 


Bermingham, 45, Kan; 212, 25 P 569 
(instruction held not erroneous in 
referring to excavations causing in- 
jury on sidewalk as a ‘“defect”); Pa- 
ducah v. Ivey, 196 Ky. 484, 245 SW 


ec Sct al eS ce Sa nec eke areas ee eel We Shan) TSS SM sy BNWT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the defect or obstruction,’® and the duty of the mu- | nicipality to repair or eliminate the dangerous condi- 


4 (instruction authorizing recovery 
if the officers “whose duty it was 
to look after the streets and side- 
walks” could by ordinary care have 
discovered the dangerous condition 
was not erroneous as not naming 
such officers); Louisville vy. Vaughn, 


180. Ky. 681, 203 SW 546; Dayton 
v. Lowndes, 174 Ky. 707, 192 SW 
820; Nicholasville v. Fain, 99 SW 


275, 30 KyL 564; Gallagher.v. Mon- 
roe, 222 Mich. 202, 192 ,NW_ 609; 
Kimball v. St. Paul, 128 Minn, 95, 
150 NW 379 (liability of city and 
railroad company); Kiefer vy. St. Jo- 
seph, (Mo.) 248 SW_ 104; Peltier v. 
St. Louis, 237 Mo. 686, 141 SW 608; 
Elliott v. Kansas City, 198 Mo. 593, 
96 SW 1023, 6 LRANS 1082, 8 Ann 
Cas 653; Coffey v. Carthage, 186 Mo. 
573, 85 SW 582; Dodge v. Kirkwood, 
(Mo. A.) 260 SW 1012; Berry v. 
Sedalia, 201 Mo. A. 436, 212 SW 34; 
Rose v. Kansas City, 141 Mo. A. 278, 
124 SW 1057; York v. Everton, 135 Mo, 
A. 607, 116 SW 490; Kansier v. Bill- 
ings, 56 Mont. 250, 184 P 630; Mar- 
tin v. Butte, 34 Mont. 281, 86.2 
264; Moser v. Legniti, 76 Mise. 216, 
134 NYS 606; Wells v. Lisbon, 

. D.. 34, 128 NW 3808; Miami v. 
Finley, 112 Okl. 97, 240 P 317; Okla- 
homa City v. Meyers, 4 Okl. 686, 46 
P 552; Holsberry v. Elkins, 86 W. 
Va. 4387) 1038) Shi 271; Boyland v. 
Parkersburg, 78 W. Va._749, 90 SE 
347; Hill v. Norton, 74 W. Va. 428, 
82 SE 363, AnnCas1917D 489 (duty 
of abutting owner as to coalhole in 
sidewalk); Lindquist v. Bradley, 161 
Wis. 175, 152 NW 827; Shaw v. Sun 
Prairie, 74 Wis. 105, 42 NW 271, 
Hill vy. Fond du Lac, 56 Wis. 242, 14 
NW 25; Glidden v. Woodstock, 33 N. 
B. 388; Goldsmith v. London, 11 Ont. 
26. (3) As to overhanging or fall- 
ing objects. Fidelity Title, etc., Co. 
vy, Dubois Electric Co., 253 U. S. 212, 
40 SCt 514, 64 L. ed. 865 [rev 253 
Fed. 987]; Kiple v. Clermont, 193 
Towa 243, 186 NW 889 (reasonable 
care in guarding ordinary action of 
wind); Mickey v. Indianola, (lowa) 
114 NW 1072; Ward v. Ely-Walker 
Dry Goods Bldg. Co., 248 Mo. 348, 
154 SW 478, 45 LRANS 550. (4) 
‘As to snow or ice. Keating v. New 
London, 104 Conn. 528, 133 A 586; 
Buffalo v. Des Moines, 193 Iowa 194, 
186 NW 844; Finnane v. Perry, 164 
Iowa 171, 145 NW 494; Kiefer v. 
St. Joseph, (Mo.) 243 SW 104; Beane 
vy. St. Joseph, 211 Mo. A. 200, 240 
SW 840; Best v. St.- Joseph, 179 Mo. 
A, 330, 166 SW 817; Barr Vv. Fairfax, 
156 Mo. A. 295, 137 SW: 631; Light- 
cap v. Lehigh Valley R. Co., 90 N. J. 
L. 620, 101 A 187 (liability of abut- 
ting owner); Kaiser v. New York, 
184 App. Div. 866, 172 NYS 626; 
Boyland v. Parkersburg, 78 WwW. Va. 
749, 90 SE 347. (5) As to right of 
city to permit laying pipes in street. 
Siegert v. Public Serv. Co., 200 Til. 
‘A. 476. (6) As to defective or ob- 
structed sewers, drains or water- 
courses. Des Moines, 199 
Parker v. 


(Mass.) 
(Mo. A.) 201 SW. 625; wales 


ing up was caused by an ‘“inprece- 
dented” rainfall, ° 
eould not have been reasonably an- 
ticipated” there was no liability, was 
correct); Harbison v. Hillsboro, 103 
Or. 257, 204 P 618; Cairns v. Chester 
City, 34 Pa. Super. 51; Rife v. Mid- 
dletown, 32 Pa. Super. 68; Mayrant 
vy. Columbia, 82 S. C. 273, 64 SE 416; 
Richmond v. Cheatwood, 130 Va. 76, 


107 SE 830 (duty as to_ culverts 
over natural streams); Richmond 
vy. Wood, 109 Va. 75, 63 SE 449. 


(7) As to liability for diversion or 


obstruction of surface waters. Wal- 
ters vy. Marshalltown, 145 Iowa 457, 
120 NW 1046, 26 LRANS 199; Camp- 
bell v. Vanceburg, 101 SW_ 3438, 30 
Kyl 1340; Jerolamon vy. Belleville, 
90 N. J. L. 206, 101 A 244. (8) As 
to liability for mob violence. Moore 
vy. Wichita, 106 Kan, 686, 189 P 372 
(not error for the court, instead of 
using the dictionary definition of a 
“mob,” to give the jury the defini- 
tion of Gen. St. [1915] § 3727, con- 
cerning the liability of cities for 
the action of mobs therein); Cherry- 
vale vy. Hawman, 80 Kan. 170, 101 
P 994, 1383 AmSR 195, 23 LRANS 
645, 18 AnnCas 149 (an instruction 
that “a mob is an unorganized as- 
semblage of many persons intent on 
unlawtul violence, either to persons 
or property” is not erroneous because 
making no reference to a determi- 
nation on the part of those com- 
posing it to resist opposition). (9) 
As to liability of defendant to code- 
fendant as joint tort-feasor, Young 
Men’s Christian Assoc. v. Jasse, (Tex. 
Civ. A.) 183 SW 867. 

{g¢] Imstructions held erroneous 
or properly refused. (1) Generally. 
Crete y. Childs, 11 Nebr. 252, 9 NW 
55 (holding an instruction that, un- 
der certain given circumstances, a 
city is liable for its failure to per- 
form its duties where there is no 
explanation as to what such duties 
are, erroneous); Kelechner v. Nanti- 
coke Borough, 209 Pa. 412, 58 A 851 
(a charge of negligence which does 
not state to the jury that the ques- 
tion of defendant’s negligence is for 
their consideration and does not give 
any definition of negligence or the de- 
gree of care or supervision which a 
municipal corporation is bound to 
exercise over its streets is inade- 
quate). (2) As to defective or ob- 
structed streets or sidewalks. Colo- 
rado Springs v. May, 20 Colo, A. 204, 
77 P 1093; Aaronson v. New_ Haven, 
94 Conn. 690, 110 A 872, 12 ALR 328; 
Fitch v. Hartford, $2 Conn. 365, 
102 A 768; Rock Island v. Starkey, 
189 Ill. 515; 59 NE 971 [rev 91 Ill. A. 
592]; Beesley v. Chicago, 170 Ill. A. 
37 (instruction held objectionable for 
failure properly to define duty of 
city); Fisher v. Geneseo, 154 Ill. A. 


288; Lincoln v. Heinzel, 134 Ill. A. 
439, 441 (instruction in action for 
damages from the negligent con- 


struction of the intake of a sewer, 
which makes the city liable in case 
“ the inlet used by the city was 
not ordinarily safe for horses pass- 
ing along by the same on the pave- 
ment,” is erroneous); Frazee v. Ce- 
dar Rapids, 151 Iowa 251, 131 NW 
33 (instruction requiring jury to find 
that object in street was such that 
it would frighten a horse of ordi- 
nary gentleness is improper, since it 
is only necessary that it is likely to 
do so); Scurlock v. Boone, 142 Iowa 
580, 120 NW 313 (failure to state 
measure of defendant’s duty); Hof- 
acre v. Monticello, 128 Iowa 239, 103 
NW 488 (inaccurate as to diligence 
required in removing obstructions): 
Louisville v. Lenehan, 149 Ky. 537, 
149 Sw 932, AnnCas1914B 164 (re- 
lating to duty of policeman to warn 
pedestrian of danger); Midway v. 
Lloyd, 74 SW 195, 24 KyL 2448; Bal- 
timore v. Terio, 147 Md. 330, 128 A 
353; Murphy v. Hugh Nawn Con- 
tracting Co., 223 Mass. 404, 111 NE 
890 (liability of contractor placing 
obstruction on sidewalk); Moore v. 
Kalamazoo, 109 Mich. 176, 66 NW 
1089; Dougherty v. St. Louis, 251 
Mo. 514, 158 SW 826, 46 LRANS 
330; Walker yv. St. Joseph, (Mo. A.) 
231. SW 65 (instruction that the 
mere fact that plaintiff was injured 
by falling was no evidence that the 
city was negligent was improper in 
omitting the words “of itself’); Wag- 
ner v. Kansas City, (Mo. A.) 186 
Sw 1129; Jerowitz v. Kansas City, 
104 Mo. A. 202, 77 SW 1088; Salmon 
vy. Trenton, 21 Mo. A. 182; McCook 


vy. Parsons, 77 Nebr. 132, 108 NW 
167; Hubbard v. Concord, 35 N. H. 
52, 69 AmD 520; Myers v. Beacon, 
189 App. Div. 117, 178 NYS 294; Ster 
vy. Tuety, 45 Hun 49, °9 NYSt 632; 
Reynolds vy. Strong, 103 NYS 106 
(erroneous instruction as to liability 
arising from control of abutting 
premises); Marth v. Kingfisher Com- 
mercial Club, 44 Okl. 514, 144 P 1047, 
AnnCas1917BH 235 (injuries to trav- 
eler struck by horse in race con- 
ducted on street); Delovage v. Old 
Oregon Creamery Co., 76 Or. 430, 
47° PROD 149th RST; 
Montesano, 110 Wash. 

5; Peake v. Superior, 106 
82 NW 306. (3) As to liability for 
diversion or obstruction of surface 
water. Kearney v. Thoemason, 25 
Nebr. 147, 41 NW 115 (negligence 
in construction of embankment caus- 
ing surface water to overflow plain- 


tiff’s land); Strauch v. Pittsburg, 70 
Pa, Super. 251. ‘. 
16. Ga.—Bellamy v. Atlanta, 15 
Ga, 167. 
Til.—Doerr v. Freeport, 239 Tll. 


Be ete Gage v. Vienna, 203 Ill. A. 
156. 
Ind.—Citizens’ St. R. Co. v. Bal- 
lard, 22 Ind. A. 151, 52 NE 729. 

Towa.—Kiple v. Clermont, 193 Iowa 
243, 186 NW 889; Roney _ Vv. Des 
Moines, 150 Iowa 447, 130 NW 396; 
Spicer v. Webster City, 118 Iowa 
561, 92 NW 884. rk 

Minn.—Dory v. Duluth, 103 Minn. 
154, 114 NW 465. 

-Miss.—Greenwood V. 89 
Miss. 121, 42 S 538. 

Mo.—Thompson v. Slater, 197 Mo. 
Any 24G-F19 3S Wire os Derrington v. 
Poplar Bluff, (A.) 186 SW 561; Barr 
v. Fairfax, 156 Mo. A. 295, 1837 SW 
631; Wilson v. St. Joseph, 139 Mo. 
A. 557, 123 SW_ 504; Hitchings v. 
Maryville, 134 Mo, A. Vp, palalsty Si4is 
473. 

Oh.—Kittredge v. Cincinnati, 2 Oh 
NPNS 6 [aff 6 Oh, Cir. Ct. Nise 
646, 28 Oh. Cir. Ct. 100]. 

Pa.—Llewellyn. v. Wilkes-Barre, 
254 Pa. 196, 98 A_ 886. 

Tex,—Klein v. Dallas, 71 Tex. 280, 
8 SW 90. ’ 

Wis —Rhyner v. Menasha, 107 Wis. 
201, 83 NW 303. 

[a] Elements of notice, actual or 
constructive, must be stated. Gage 
vy. Vienna, 203 Ill. A. 156. 

{[b] Constructive notice.—An in- 
struction should be so framed as to 
permit the jury to find whether un- 
der all the facts and circumstances 
of the case the conditions were such | 
as to bring constructive notice home 
to defendant. Rhyner vy. Menasha, 
107 Wis. 201, 83 NW 308. 

{c] With respect to lack of bar- 
riers on approach to bridge, which 
was left ungarded from the time of 
construction, an instruction on no- 
tice to defendant city is not neces- 
sary, although the approach was con- 
structed by the county. Whitlatch 
v. lowa Falls, 199 Iowa 73, 201 NW 


Harris, 


83. 

[d] Instructions held proper and 
sufficient.—Chicago v. Stearns, 105 
Tll. 554 (the necessity for notice 
is inferable from the words “‘was per- 
mitted to remain out of repair’ used 
in an instruction); Citizens’ St. R. 
Co. v. Ballard, 22 Ind. A. 151, 52 NE 
729: Jones v. Greensboro, 124 N, C. 
310, 32 SM 675: Kittredge v. Cin+ 
cinnati, 2 OhNPNS 6 [aff 6 Oh. Cir. 
CteuNeoS) 646,128 (Oh. Cin: .Ct. 100d; 
Llewellyn v. Wilkes-Barre, 254 Pa. 
196. 98 A 886. 

fe] Instructions held erroneous.— 
(1) Instruction to find for plaintiff if 
defendant knew, or by exercising 
ordinary care could have known, that 
an iron beam owned by it was placed 
on the sidewalk, although by others, 
was objectionable as not requiring 
finding of notice to defendant in 
time for it to remove the beam bhe- 
fore the -accident. McMahon =v. 
Joseph Greenspon’s Sons Iron, etce., 
Co., (Mo. A.) 267 SW 83. . (2) An 
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tion after notice,'* and upon the issues of proximate 
cause,!® notice of claim for injuries,’® and dam- 
But it is not necessary for the court to 
In charging as to notice 
of the defect or obstruction, the court should not 


ages.?° 
define proximate cause.”* 


fail to point out the character of 
notice would be imputed,” unless 


instruction which predicates liabil- 
ity on actual knowledge alone is 
erroneous. Pfeffer v. Cedar Rapids, 
(Iowa) 108 NW _ 313. (3) An_ in= 
struction that what facts would be 
sufficient to constitute notice to the 
city is a question for the jury, and 
unless the city through some one 
of its officers had notice, either actual 
or constructive, of the defective side- 
walk. then the city was entitled to 
a verdict, was erroneous, as it stated 
in effect that notice to an officer of 
the city who has no authority over 
the streets and sidewalks would be 
notice: to’ the. ‘city. Haskell — -v. 
Barker, (Tex. Civ. A.) 134 SW_ 833. 
(4) Where, by the charter of defend- 
ant city, the duty of caring for 
streets and bridges is imposed on 
certain specified officers, an instruc- 
tion which, in effect, tells the jury 
that such duty devolves upon all 
the officers of such city, and that 
notice of the defect to any officer 
of the city is notice to the city, 
is erroneous. Austin v. Colgate, 
(Mex +) Civs VAN) 2 th SW 89625 CS) a A 
requested instruction, in an action 
for injuries to a pedestrian caused 
by a defective street, that the jury 
must find for the city unless the 
evidence shows that it ‘actually’ 
knew of the defect, etc., was improp- 
erly modified by inserting after the 
word “actually”? the words “con- 
structively or impliedly.” Green- 
wood v. Harris, 89 Miss. 121, 42 S$ 


538. 

17. Drimmel v. Kansas City, 180 
Mo. A. 339, 168 SW 280; Irwin v. 
Kansas City, 173 Mo, A. 711, .160 
Sw 30; Kingsley v. Kansas City, 
166 Mo. A. 544, 148 SW 170; Pearce 
Ver ansas .@ivy,7h> 6. Mo oAL e230 le 7 
SW 629; Hitchings v. Maryville, 134 
Mo. A. 712.-115 SW 473. 

[a] Instructions held proper.—(1) 
Smart v. Kansas City, 208 Mo. 162, 
105 SW 709, 123 AmSR 415, 14 LRA 
NS 565, 18 AnnCas 932. (2) An in- 
struction that, if defendant knew or 
could have known by ordinary care 
of any dangerous and unsafe condi- 
tion that existed in time by ordi- 
nary care to have repaired the walk, 
etc., was a correct instruction of 
the duty of a city after notice to 
make repairs. Kingsley v. Kansas 
City, 166 Mo. A. 544, 148 SW 170. 

[b] Instruction held erroneous.— 
Barr v. Fairfax, 156 Mo. A. 295, 137 
SW 631. 

18. Ala.—Montgomery  v. 
208 Ala, 472). 94 S$ 337. 

Ga.—Hlolliday v. Athens, 10 Ga. A. 
709. 74 SE 67. 

Ronen v. Chicago, 197 Ill. A. 
377. 

Ky.—Ashland v. Williams, 203 Ky. 


309. 262 SW 273. 

Mo.—Huffman v. Hannibal, (A.) 
287 SW 848; Sutter v. Metropolitan 
St. R. Co... (A.) 208 SW. 851; Gal- 
lagher v. Tipton, 133 Mo. A. 557, 113 
SW 674. 


Moon, 


Mont.—Kansier v. Billings, 56 
Mont. 250. 184 P 630. 
‘ N. Y.—Forbes v. Jamestown, 212 
Apn. Div. 332, 209 NYS 99. 
Pa.—Weir v. Plymouth Borough, 


148 Pa. 566, 24 A 94. 

Tex.—Ringelstein v. San Antonio, 
(Civ. A.) 21 SW 634. 

[a] Where two defendants are 
charged with negligence, it is not 
error to charge that before plaintiff 
could recover it must be found that 
defendant city was negligent in such 
manner as ‘‘proximately contributed” 
to the injury, instead of using the 
term “proximately caused.’’ Mont- 
gomery v. Moon, 208 Ala: 472, 94 S 
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law.?3 


defect to which 
the evidence is 


337. 

{[b] Imstruction held sufficient to 
require that the jury find that failure 
to place lights on a brick pile was 
the proximate cause of the injury. 
Sutter v. Metropolitan St. R. Co., 
(Mo. A.) 208 SW 851. 


{c] Instructions held erroneous.— 
Cohen v. Chicago, 197 Ill. A. 377; 
Casey v. Chicago, 189 lll. A. 188; 


Frank v. Meletio, (Mo. A.) 251 SW 
95 (failure to require causal connec- 
tion between defendant’s negligence 


andthe damage sustained by plain-, 


tiff); Horan v. Independence, (Mo. 
A.) 176 SW 1061 (instruction held 
defective for failure to require the 
jury to find that plaintiff fell be- 
cause of the defective condition of 
the walk); Forbes v. Jamestown, 212 
App.. Div. 332, 209 NYS 99 .(charge 
that burden of proving pollution of 
stream caused injury was on defend- 
ant city); Ringelstein v. San Antonio, 
(Tex) Civ, 7 So)o 2 ESIWie 6a 4e Cams pil 
struction that a city is responsible 
for any negligence in cleaning its 
ditches is too general, and does not 
limit the city’s responsibility for 
such negligence to injuries resulting 
directly or proximately therefrom). 
19. Welch v. Chicago, 323 Ill. 498, 
154 NE -226 {aff 236° Ti. A. 520). 
20. Birmingham vy. Prickett, 207 
Ata, "9,920 Sv Siwalimintv. SOLlek, 


| 219 Ill. A. 123; Gibson v. Murray, 120 


A, 296 [aff 216 Ill. 589, 75 NE 
; Drake v. Kansas City, 190 Mo. 
88 SW 689, 109 AmSR 759. 
[a] An instruction relating solely 
to the measure of damages, and the 
elements thereof, in the event defend- 
ant is found guilty of negligence, 
need not refer to the care exercised 
by plaintiff nor need it include the 
hypothesis that plaintiff used due 
care and diligence to be cured of his 
injuries, that being a matter in miti- 
gation of damages and the subject of 
a proper instruction for defendant. 
Sheridan v. Hibbard, 119 Tll. 307, 9 
NE 901 [aft 19 Ti. A, (4207. 

[b] Instruction held sufficient.— 
Drake v. Kansas City, 190 Mo. 370, 
88 SW 689, 109 AmSR 759. 

[c] Instruction held erroneously 
refused.—Where a complaint against 
a city for maintaining a nuisance al- 
leged harassment and annoyance of 
plaintiff by reason of a nuisance, 
which could not be recovered be- 
cause no sworn statement of per- 
sonal injuries had been filed, it was 
error to refuse a written charge that 
plaintiff could not recover damages 
for vexation, harassment, or an- 
noyance, even though the court gave 
charges directing that no damages 
for any personal injuries, or for 
mental pain or anguish, could be 
awarded to plaintiff. Birmingham vy, 


Prickett, 207) Ala.79; 92'S. 7 


21. Louisville v. Hart, 143 Ky. 
171, 136 (“SW 212) 35° LRANS 207. 

22. Duncan vy. Philadelphia, 173 
Pane'bb0,.184° 4A) 23555) VAmsSRe 780 
Cooper v. Milwaukee, 97 Wis. 458, 


72 NW 1130. 

[a] Where the defect is a secret 
one, it is error for the court not to 
point out to the jury the nature and 
character of the defect, notice of 
which would be imputed to the city. 
Cooper v. Milwaukee, 97 Wis. 458, 72 
NW 1130. 

23. New York y. Sheffield, 4 Wall. 
(U. S.) 189, 18 L. ed. 416; Frankfort 
v. Downey, (Ky.) 118 SW 284. 

[a] Rule applied.—Where the of- 
ficers of a city for several months 
prior to the accident had knowledge 
of the general defective condition 


) 
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sufficient to establish such question as a matter of 
Mere errors of form or phraseology which 
could not have misled the jury are immaterial.** 
Degree of care. 
negligence the court should give proper instructions 
upon the degree of care required,*> and an instrue- 


In charging as to defendant’s 


of the street where plaintiff was in- 
jured, the eity was not prejudiced 
because the court omitted to charge 
that the city was entitled to rea- 
sonable time to make needed repairs 
after knowledge of the defect, al- 
though it was not shown that it had 
knowledge of the particular hole that 
caused the accident in question. 
ps aa 5 v. Downey, (Ky.) 118 SW 

24. Iil.—Welch v. Chicago, 323 Ill. 
498, 154 NE 226 [aff 236 Ill. A. 520]; 
Upper Alton v. Green, 112 Ill. A. 439. 

Ind.—Indianapolis v. Doherty, 71 
ine: 5: We 

owa.—Witt v. Latimer, 139 Io 
273,.117 NW 680. aS 

Kan.—Kansas City v. Bermingham, 
45 Kan. .212, 25 P 569. 

Mich.—Baker v. Detroit, 166 Mich. 
597, 1832 NW 462. 
Rv Aare Ve Vv. oS Joseph, (A.) 234 

353; Roy v. Kansas City, 20 

A. 332," 224 SW 132: % hc 

Tex.—San Antonio. v. Potter, 31 
Tex, -Cive A; 2635 71 SW 764 

[a] Referring to depression in 
street as a “hole” in view of evi- 
dence relating to character of depres- 
sion held not erroneous. Welch v. 
Chicago, 323 Ill. 498, 154 NE 226 [aff 
236 Ill. A. 520]. 7 
_({b] Notice of injury.—An instruc- 
tion as to the statutory notice of 
injury which uses the word “ex- 
tent” in referring to the injuries 
sustained, instead of “character,” is 
sufficient, although the statute uses 
the latter term. Kuhn v. St. Joseph, 
(Mo. A.) 284 SW 353. 

Generally see Trial [38 Cye.1595]. 

25. Mo.—Muser v. Kansas City, 
(A.) 249 SW 681; Bethel v. St. 
Joseph, 184 Mo. A. 388, 171 SW 42. 

Oh.—Jones v. Girard, 111 Oh. St, 
258, 144 NE 847. 

Pa.—Miller v. American Car, etc., 
Co., 74 Pa. Super. 66. 

Tex.—Waco vy. Ballard, (Civ. A.) 
246 SW 97. 

Utah.—Hmelle v. Salt Lake City, 54 
Utah 360, 181 P 266. 

Wash.—MacDermid vy. Seattle, 93 
Wash. 167, 160 P 290. 

{a] Thus, in an action for injury, 
caused by a defective teeter-totter 


in a city “park, the instruction 
should include the word ‘“reason- 
sonably,” in submitting the question 


of whether the device was safe, 


rather than to trust to an interpreta- 
‘tion of the 


instruction as a whole 
to supply that element. Muser v. 
Kansas City, (Mo. A.) 249. SW 681. 
[b] Instructions held proper.— 
Berry v. Sedalia, 201 Mo. A. 436, 
212 SW 34; Miller v. American Car, 
etc., Co.,-74 Pa. Super. 66 (care re- 
quired of abutting owner using part 
of street); Gutzman v. Ft. Worth, 
(Tex, Civ. A.) 155 SW 1182 (an in- 
struction that defendant city was not 
liable if the street in question was 
reasonably safe for travel, or if 
the city exercised ordinary care to 
maintain it in a safe condition, was 
not defective as a double charge in 
favor of the city); Emelle v. Salt 
Lake City, 54 Utah 360, 181 P 266; 
MacDermid vy. Seattle, 93 Wash. 167, 
160 P 290; Abrams v. Seattle, 60 
Wash. 356, 111 P 168, 140 AmSR 916. 
{c] Instructions held erroneous.— 
(1) Reed v. Tarentum, 213 Pa. 357, 
62 A 928. (2) In an action for in- 
juries from a defective sidewalk, 
an instruction that, if a plank in 
the sidewalk was loose and the in- 
jury was caused thereby, still, if 
the sidewalk was reasonably safe 
for travel in the ordinary modes, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion which imposes a greater?* or less*? degree of 
care than that required by law is erroneous. 
some jurisdictions an instruction that a municipal- 
ity is bound to keep its streets in a reasonably safe 
condition,*> or that it must use reasonable care to 
keep the streets in good repair and condition,”® 
has been held erroneous under such rule. 
other hand it has been held that an instruction 
that a municipality is charged with the duty of 
keeping its sidewalks in a reasonably safe condi- 
tion, instead of charging that the duty is to use 
reasonable care to keep them in such condition, is 
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In 


synonymous.*! 


On the | larity. 


gase.°3 


not erroneous, the: distinetion being too fine for 


the jury must find for defendant 
is erroneous, as the sidewalk would 
not be reasonably safe if there was a 
loose plank. York vy. Everton, 121 
Mio. AS 640,97 SW 604. (3) In, an 
action for personal injuries from a 
fall caused by a depression in a 
sidewalk, an instruction defining 
“ordinary care” as ‘‘the ordinary care 
which similar officers exercise under 
the same or similar circumstances,” 
is erroneous. Jones v. Girard, 111 
Oh, St. 258, 144 NE 847. 


26. Ala.—Abbott v. Mobile, 119 
“Ala. 595, 24 S 565. “a 

Ill.— Gage v. Vienna, 196 Ill. A. 
585; Lincoln v. Heinzel, 134 Ill. A. 
Ay Rock Falls v. Wells, 59 Ill. A. 
155. 
‘  Jowa.—wWitt v. Latimer, 139 Iowa 


Zio’ ea Nw “680. 

Ky.—Louisville v. Zoeller, 155 Ky. 
192, 160 SW 500. 

Mich.—Caldwell v. Detroit, 137 
Mich. 667, 100 NW 897; Phalen v. 
Detroit, 126 Mich. 683, 86 NW 126. 

Mo.—Hebenheimer v. St. Louis, 269 
Mo. 92, 189 SW 1180; Sutter v. Kan- 


ba Gity, 128 > Mo," A;* 105)" 219 SW 
1084. ; 

A Mont.—Nagle v. Billings, 250 P 
45. 


N. J.—McKeown v. King, 99 N. J. 
i 254,122 A 753. 


N. Y.—Nolan v. King, 97 N. Y. 
565, 49 AmR 561, 

Okl.—Quapaw v. Holden, 96 OkKl. 
281, 222°P 680. : 

Tenn.—Nashville v. Patton, 2 
Tenn. Civ, A. 515. 

Wis.—Rhyner v. Menasha, 107 


Wis. 201, 88 NW 303. 

fa] An instruction that negligence 
means a want or lack of ordinary 
care and prudence, and that ordinary 
eare and prudence is such care and 
prudence as is exercised by the mass 
of mankind in their own daily af- 
fairs, without qualification, or limit- 
ing it to the same or similar ecircum- 
stances to-those in issue, is error, 
and such error is not cured by after- 
ward correctly instructing the jury. 
Rhvyner v. Menasha, 107 Wis. 201, 83 
NW 303. 

[b] Care as to inspection.—An in- 
struction that the city was not only 
bound to have and maintain the 
street in a reasonably safe condition, 
but also to exercise ordinary care 
in the inspection thereof, was er- 
roneous. Louisville v. Zoeller, 155 
Ky. 192, 160 SW 500. 

[c] Instructions held erroneous: 
(1) As making municipality an in- 
surer of the safe condition of its 
streets and sidewalks. Cooper v. 
Caruthersville, (Mo. A.) 264 SW 46; 


Francis v. West Plains, 203 Mo. A. 
249, 216 SW 808; Horan v. Inde- 
pendence, (Mo, A.) 176 SW _ 1061; 
Nagle v. Billings, (Mont.) 250 P 


445 (instruction that city was bound 
to exercise ‘‘adequate’”’ inspection to 
provide against defects in _ side- 
walks). (2) In suit for injuries 
caused by tripping over a_ brick 
thrown on the sidewalk from a pile 
between the curb and sidewalk, an 
instruction that defendant was re- 
sponsible if it was placed on the 
sidewalk, so that it was ‘‘liable” to 
fall on or be thrown thereon, is 
erroneous, since the use of the word 
“liable” imposed too great a degree 


of care on the city. Sutter v. 
Kansas City, 138 Mo. A. 105, 119 SW 
1084. (38) A charge that it was the 
duty of the owner and tenant of a 
building to keep a drain across the 
sidewalk and adjacent to the build- 
ing in a safe condition for the use 
of the public was erroneous as im- 
posing absolute duty. McKeown v. 
Kole *9'9\ Nie dies La 2od 1 22vAC 753. 
(4) An instruction that defendant 
was required to use “that degree and 
amount of care which is within the 
range of human precaution and fore- 
sight” requires too great a degree 
of care. Soriero v. Pennsylvania R. 
Co., 86 N. J. L. 642, 92 A 604, LRA 
1915C 710, AnnCasi916E 1071. (5) 
An instruction that a municipality 
must use ‘all reasonable care’ to 
keep its streets in safe condition is 
erroneous. Nashville v. Patton, 2 
Tenn. Civ. A. 515. 

[d] Instructions held not objec- 
tionable: (1) As requiring too high a 
degree of care generally. Cowgill 
v. St. Joseph, 180 Mo. A. 327, 167 
SW 1157; Forster v. Kansas City, 
153 Mo. A. 504, 1833 SW 662; Kelley 
v. Kansas City, 153 Mo. A. 484, 133 
SW 670; Kopper v. Yonkers, 110 
App. Div. 747, 97 NYS 425 [aff 188 
N. Y. 592 mem, 81 NE 1168 mem]. 
(2) An instruction that it was the 
city’s duty to keep streets in a rea- 
sonably safe condition for the use of 
vehicles traveling thereon, ‘and to 
exercise ordinary care and _ super- 
vision over the same for this pur- 
pose,”’ ete., was not erroneous as 
requiring the city to exercise more 
than ordinary care to keep streets 
in a reasonably safe condition. Reed 
v. St. Joseph, 218 Mo. A. 651, 266 
Siw 330" (3) An 
if the street was rendered “danger- 
ous and unsafe,” etc., is not objec- 


tionable as imposing too great a bur-. 


den on the city by. the use of the 
term. Kempa v. St. Joseph, 178 
Mon Ay 292,065 Swe Lie “elallvive 
St. Joseph, 163 Mo. A. 214, 146 SW 
458. (4) As requiring city to make 
streets or sidewalks absolutely safe. 
Hebenheimer v. St. Louis, 269 Mo. 
92, 189 SW 1180; Campbell v. Stan- 
berry, 105 Mo. A. 56, 1.78 SW 292. 
(5) An instruction that a town is 
not an “insurer against all accidents” 
on its streets, but is responsible 
only when it fails to use ordinary 
care to keep its streets in a reason- 
ably safe condition, and the result- 
ing injury is not due to want of 
ordinary care of the person injured, 
is not open -to the objection of 
suggesting the inference that the 
town is an insurer against some 
accidents. Witt v. Latimer, 139 Iowa 
273, 117 NW 680. (6) In an action 
for injuries from falling into a ditch, 
an instruction that it was the city’s 
duty to keep all streets in a reason- 
ably safe condition was not errone- 
ous as requiring the city to insure 
safe condition of ‘streets over the 
entire width. Smith v. Marceline, 
(Mo. A.) 198 SW 1116. 

27. Hanson v. Anamosa, 177 Iowa 
101, 158 NW 591; Williamson ° v. 
Mullins, (Mo. A.) 180 SW 395. 

[a] Instructions held not obnox- 
ious to rule.—An instruction that de- 
fendant city was bound to use 
reasonable care to maintain its side- 


instruction, that. 
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practical use and the statements being regarded 
as legal equivalents.*° 
instead of ‘‘reasonable 
gree of care required is not error, such terms being 


The use of ‘‘ordinary’’ 


”? in charging as to the de- 


[§ 2057] (2) Certainty, Definiteness, and Particu- 
In accordance with the genera] rule®? the 
instructions should be clear, concise, and definite, so 
as to be readily understood by the jury, in pre- 
senting the facts and defining the issues in the 
Such instructions must not be confusing or 
misleading,** nor must they be conflicting or incon- 


walks in repair to render them rea- 
sonably safe was not improper as 
lowering the degree of care. Hanson 
v. Anamosa, 177 Iowa 101, 158 NW 


yale ‘ 

28. Osborn v. Mt. Vernon, 197 Til. 
A. 267; Cochran v, Charleston, 185 
TUCAT9: 

29. Cochran vy. Charleston, supra; 


Lifschitz v. Chicago, 150 Ill. A. 201. 

30. Witt v. Latimer, 139 Iowa 273, 
117 NW 680. 

31. Taylor v. Ballard, 24 Wash. 
1915. 64 P81 435 

32. See Trial [38 Cyc 1598]. 

33.  Vocke v. Chicago, 208 Til. 192, 
70 NE 325; Reno’v. St. Joseph, 169 


Mo. 642, 70 SW 128; Ohliger v. 
Toledo; +20 Oh}: Cir, (Ct. 142, 10) ‘On 
Cir. “Dees T62: 

{a] The facts necessary to au- 


thorize a recovery need not be stated 
with the same exactness in instruc- 
tions as in pleadings. If an instruc- 
tion is so drawn as to predicate the 
right to recovery upon. a_ portion 
only of the facts constituting the 
cause of action, it will nevertheless 
be held sufficient, if in view of ali 
the evidence the court can say that 
the other essential facts necessarily 
follow those which are required by 
the instruction to be found. Reno 
ans Joseph, 169 Mo. 642, 70 SW 

34. _Vocke v. Chicago, 208 Tll. 192, 
70 NE 325; Roberts v. Piedmont, 166 
Mo. A. 1, 148 SW 119: Parrish v. 
Huntington, 57 W. Va. 286, 50 SH 416. 
And _see cases infra this note. 

[a] Instructions held misleading. 
—(1) Generally. District of Colum- 
bia v. Atchison, 31 App. (D. C.) 250; 
Middletown v. Cedar Falls, 173 Iowa 
619, 153 NW 1040 (instruction ap- 
parently depreciating plaintiff's claim 
of negligence). (2) As to negligence 
in respect of defective or obstructed 
streets or sidewalks. Lewy Art Co. 
v. Agricola, \169" Ala.’ 60) 53 S145: 
Chicago v. Bixby, 84 Ill. 82, 25 AmR 
429; Chicago v. Scholten, 75 Ill. 468: 
Martini v. Grafton, 231 Ill, A. 506: 
Pyzik v. Ferke, 202 Tl. A. 265 (iz 
ability of abutting owner for in- 
juries caused by falling into a eoal- 
hole)ey Vesey bya Chicacond soit eae 
617; Horaburda v. 


Gatewood vy. 
Frankfort, 170 Ky. 292, 185 SW 847 
(instruction limiting city to the use 
of barriers, or such other means as 
might have been reasonably suffi- 
cient to warn pedestrians of unsafe 
condition, was misleading); Louis- 
ville v. Zoeller, 155 Ky. 192, 160 Sw 
500; Monies v. Lynn, 124 Mass. 165; 
O’Malley v. Lexington, 99 Mo. A, 
695, 74 SW 899; Salmon v. Trenton, 
21 Mo. A. 182; Fluker v. Ziegele 
Brewing Co., 201 N. Y. 40, 93 Nw 
1112, AmnnCasi912A 793; Kelly v. 
Doody, 116 N. Y. 575, 22 NE 1084; 
DeBoulet v. New York, 192 App. Div. 
359, 182 NYS 697 (injury from fall- 
ing on snow and ice); Fisher v. 
Rankin, 5 Silv. Sup. 265,:7 NYS 837, 
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sistent®> or ambiguous.*® 


[§ 2058] (3) Invading Province of Jury. In ac- 
cordance with the general rules*’ the instructions 
must not invade the province of the jury by com- 


25 AbbNCas 191; Shields v. Cleve- 
land, 21 Oh: Cir. Ct. N.S. 257; Guth- 
rie v. Swan, 5 Okl. 779, 51 P 5623 
Rockwall v. Heath, (Tex. Civ. A.) 90 
SW 514; Sullivan v. Dallas City Nat. 
Bank, 27 Tex. Civ. A. 359, 65 SW_39; 
Herndon vy. Salt Lake City, 34 Utah 
65, 95 P 646, 1381 AmSR 827; Smalley 
v. Appleton, 70 Wis. 340, 35 NW 729. 
(3) As to defendant’s notice or 
knowledge of the defect or obstruc- 
tion. Sterling v. Merrill, 124 Ill. 522, 
17 NE 6 [aft 25 Ill. A. 596]; Dough- 
erty v. St. Louis, 251 Mo. 514, 158 
SW 326, 46 LRANS 3380 (holding ob- 
jectionable an _ instruction open to 
construction of saying that “about 
three days” was, in law, the reason- 
able notice to which a city was en- 
titled of an obstruction in a street to 
make it liable for injury therefrom) ; 
Clark v. Brookfield, 97 Mo. A. 16, 70 
SW 934; Nitz v. Toledo, 22 Oh. Cir. 
Gt. 454, 12 Oh. Cir. Dec. 357; Ohliger 
v. Toledo, 20 Oh. Cir, Ct. 142, 149, 
10 Oh. Cir. Dec. 762 (a charge that 
it is “a question of fact for the 
jury to determine, from the evidence, 
whether the city had either actual 
or constructive notice of the defect, 
and if the jury find that the city 
did not have such notice, the plain- 
tiff’ could not recover, without de- 
fining constructive notice, and fol- 
lowing a general charge, which con- 
tained no definition of constructive 
notice, might have misled the jury 
and should not have been given); 
Owen v, Seattle, 64 Wash. 10, 116 
P 261 (an instruction which, after 
defining ‘‘actual and constructive no- 
tice’ of defects, stated that there 
is another kind of notice, as where 
the city fails to replace a sidewalk 
in a reasonably safe condition in 


making an improvement, etc., was 
erroneous, as tending to mislead); 
Hallum v. Omro, 122 Wis. 337, 99 
NW 1051; Cooper v. Milwaukee, 97 
Wis. 458, 72 NW 1130. (4) As to 
damages. District of Columbia v. 
Holton, 15 App. (D. C.) 386; Macon 


v. Roy, 34 Ga. A. 603, 130 SE 700 (a 
charge that if the city caused water 
to flow on plaintiff’s property which 
did not flow on it prior to the con- 
struction of a sewer, and if it con- 
stitutes a nuisance which could be 
abated and defendant refused _ to 
abate it, then plaintiff was entitled 
to all damages sustained, but if it 
did not constitute a nuisance then 
plaintiff’s damages would be the dif- 
ference in the market value of the 
property before the construction of 
the sewer and after, was confusing, 
since the jury might have felt au- 
thorized to apply the measure of 
damages charged to an abatable nui- 
sance): Finley v. Williamsburg, 71 
Sw 502, 24 KyL 1836; Moser v. 
Burlington, 162 N. C. 141, 78 SE 74. 

[b] Instructions -held not mis- 
leading.—(1) Generally. Lakewood 
Vi SwitteoLe- Oh Clim Cti aN, Si 396; 
32 Oh. Cir. Ct. 470 (as to. liability 
for injuries to property from _ ob- 
structed sewer); Hillsboro v, Ivey, 1 


Tex, Civ. A. 653, 20 SW 1012 (neg- 
ligence in respect of depositing a 
carcass near plaintiff's residence). 


(2) As to negligence in respect of 
defective or obstructed streets or 
sidewalks. Denver v. 18 
Colo. A. 142, 70 P 440; Houghton 
v. New Haven, 79 Conn. 659, 66 A 
509: Brennan v. Streator, 256 Ill. 
468, 100 NE 266 [aff 168 Ill. A. 134]; 
Purcell v. Chicago, 231 Ill. 164, 83 
NE 137; Aurora v. Rockabrand, 149 
Tl. 399. 86 NE 1004 [aff 47 Ill. A. 
106]; Indianapolis v. Doherty, 71 
Ind. 5; Jasonville v. Griggs, 82 Ind. 
A. 104, 144 NE 560; Indianapolis v. 
Moss, 74 Ind. A. 129, 128 NE 857 
(as to duty of city to maintain suffi- 


Murray, 
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menting on, or expressing an opinion as to the 


cient barrier); Indianapolis St. 
Co. v. James, 35 Ind. A, 548, 74 NE 
536; Witt v. Latimer, 139 Iowa 273, 
117 NW 680; Bussell v. Ft. Dodge, 
126 Iowa 308, 101 NW 1126; Snyder 
v. Ward, 125 Iowa 146, 100 NW 348; 
Lindsay v. Des Moines, 74 Iowa 111, 
37 NW 9; Topeka v. Noble, 9 Kan. 
A, 171,68 P -1016%. (De, Garmo iv: 
Vogt, 151- Ky. 847, 152 SW 969; 
Ghenn v. Provincetown, 105 Mass. 
313; Gerdes v. Christopher,  etce., 
Architectural Iron, etce., Co., 124 Mo. 
347, 27 SW 615; Seeber v. Hannibal, 
(Mo. A.) 288 SW 974; McCall v. 
Butler, (Mo. A.) 285 SW 1018; Dodge 
v. Kirkwood, (Mo. A.) 260. SW 1012; 
Bielman v. St. Joseph, (Mo. A.) 260 
SW 529; Adelman v. Altman, 209 Mo. 
A. 583, 240 SW 272 (injury from 
snow or ice); Roy v. Kansas City, 
204 Mo. A. 332, 224 SW 132; Kelley 
v. Kansas City, 153 Mo. A. 484, 133 
SW 670; Campbell v. Stanberry, 105 
Mo, A. 56, 78 S 292; Robinson v. 
Mills, 25 Mont, 391, 65 P 114; Grand 
Island v. Oberschulte, 36-Nebr. 696, 
55 NW 301; Morrison v. Syracuse, 45 
App. Div. 421, 61 NYS 3138; Roanoke 


v. Shull, 97 Va. 419, 34 SEH 34, 75 
AmSR 791; McLeod v. Spokane, 26 
Wash. 346, 67 P 74. (3) As_ to 


defendant’s notice or knowledge of 
the defect or obstruction. <Belken 
v. Iowa Falls, 122 Iowa 430, 98 NW 
296; Kelleher v. Keokuk, 60 Iowa 
473, 15 NW 280; Kansas City v. 
Bradbury, 45 Kan. 381, 25 P 889, 23 


AmSR 731; Toledo v. Nitz,. 3 Oh. 
Gir... Cts Ne! So8b32)0)23.. Ohy Cire Cz 
350. (4) As to damages. Fox v. 


Joliet, 150 Ill. A, 491; Salisbury v. 
Camden Sewer Co., 141 Md. 254, 118 
A 662; Grattan v. Williamston, 116 
Mich. 462, 74 NW 668; Toledo v. 
Clopeck, L% Oh>- Cir. (Cts>, 585,:-940h! 
Cir; Dec. 432. \ faffid 52) (Ohsj Sth 4642 
mem, 44 NE 1133 mem]; Jones v. 
Seattle, 283 Wash. 753, 63 P 553. 

Generally see Trial [38 Cye 1602]. 

35. Colo.—Denver v. Hickey, 9 
Colo. A. 137, 47 P 908. 

D. C.—O’Dwyer v. Northern Mar- 


ket. Co... 30 (A 244, 
i; Leribe rs ye v. Charleston, 185 Il. 
‘Ind.—New Castle v. Grubbs, 171 
Ind. 482. 86 NE 757. 

Mo.—Wright v. Kansas City, 187 


Mo. 678, 86 SW 452; Biermann vy. 
St. Louis, 120 Mo. 457, 25 SW 369; 
Wallis v. Westport, 82 Mo. A, 522. 
Nebr.—Raynor v. Wymore, 3 Nebr. 
(Unoff.) 51, 90 NW 759. 
Wash.—wWalters - v. 


Seattle, 97 
Wash. 657, 167. P*.124: 


[a] Instructions held not conflict- 
ing.—(1) Walters v. Seattle, 97 
Wiash, 65%, 067 MP b2'4.) ve) Vin “aa 


action against a municipality for in- 
juries received by falling from a 
sidewalk into an unguarded excava- 
tion, instructions that the duty of 
the town to keep its streets and side- 
walks in a reasonably safe condition 
is absolute is not in conflict with 
an instruction that a municipal cor- 
poration is only bound to use rea- 
sonable and ordinary care to keep 
its sidewalks in ordinary safe con- 
dition for ordinary public travel, a¢ 
the duty of the city in respect of 
its streets is absolute, and it. is 
bound to exercise reasonable care and 
diligence to accomplish that end. 
New Castle v. Grubbs, 171 Ind. 482, 
86.-NE 757. (3) Where the com- 
plaint alleges defects in the original 
construction of the sidewalk as well 
as defects due to want of repair, 
an instruction on the hypothesis of 
defective construction is not neces- 
sarily inconsistent with other in- 
structions given on the theory that 
the injury was caused by the want 
of repair. Denver v. Hickey, 9 Colo. 


For later cases, developments and changes in the law sse cumulative Annotations, same title, page and note number, 


weight of, the evidence,** by assuming or under- 
taking to determine the existence or nonexistence 
of material facts,*® or by assuming or deciding that 


R,| A. 137, 47 P 908. : 


Generally see Trial [38 Cyc 1604]. 

3b. Muncie v. Spence, 33 Ind. A. 
599, 71 NE 907; Seeber v. Hannibal, 
(Mo. A.) 288 SW 974 (instruction 
held not ambiguous). 

Generally.see Trial [38 Cyc 1599]. 

37. See Trial [38 Cye 1641 et seq]. 

Sis. = 11.—Kornazsewska v. West 
Chicago St. R. Co., 76 Ill. A. 366. 


Iowa.—Bailey v. Centerville, 108 
Iowa 20, 78 NW 881. 
Mo.—Morrill v. Kansas City, (A.) 


179 SW 759, 

Mont.—Kansier v. 
Mont. 250, 184 P 630. 

Tex.—San Antonio v. Ashton, (Civ. 
A.) 135 SW 757, 

Va.—Lynchburg v. Wallace, 95 Va. 
640, 29 SE 675. 

Wis.—Byington v, Merrill, 112 Wis. 
211, 88 NW 26. 

[a] Instructions held erroneous.— 
(1) An instruction is erroneous which 
tells the jury to disregard the evi- 
dence of an impeached witness, since 
impeachment goes only to the weight 
of the testimony. Kornazsewska v. 
West-,Chicagzo. St.cRi Co. 76) al kwoas 
366. (2) An instruction, that the 
opinion of experts who had treated 


Billings, 56 


plaintiff and had opportunities of 


knowing her condition for a longer 
period of time might be entitled to 
greater weight than the opinions of 
experts who based their opinion on 
hypothetical questions or less exten- 
Sive observations or examinations 
while sometimes justified, is not 
commendable. Hofacre v. Monticello, 
128 Iowa 239, 108 NW 488. 

[b] Instructions held not obnox- 
ious to rule—(1) San Antonio v. 
Ashton, (Tex, Civ, A.) 135 SW 757. 
(2) An instruction that it did not 
follow that defendant was not liable 
because passers-by did not observe 
the defects or because they were not 
of a character to attract the attention 
of passers-by, was not a comment 
on the evidence, but a direction as 
to the character of the defect, for 
permitting which defendant would be 
ere Mitchell v. Plattsburg, 33 Mo, 

- ODD. 

29. Ala.—Montgomery v. Bradley, 
159 Ala. 230, 48 S809. 

Colo.—Colorado, Springs 
19 Colo, A: 167, 73. P 1092 

D. C.—District of Columbia v. 
Duryee, 29 Ann. 
District of Columbia v. Moulton, 15 
App. 368 [rev on other grounds 182 
U.S. 576, 21 SCt 840, 45 L. ed: 12377: 

Ill.— Girdzus v. Van Etten, 211 10). 
A. 524; Ryan v. Chicago, 162 J11, 
A, 252; Centralia v. Ayres, 133 Tl, 
A. 290; Kornazsewska v. West Chi- 
capo St.R: Cou 76. DiewA. ese? 


v. Floyd, 


Ind.—Huntingburgh vy. First, 22 
Ind. A. 6@ 53 NF 246. 

Iowa.—Parmenter v. Marion, 113 
Iowa 297. 85 NW 90. 

Ky.—Clay City v. Abner, 82 SW 
276, 26 KyL 602. 

Md.—Chesaneake, ete.. Tel. Co. v. 
Lysher, 107 Md. 287, 68: A 619, 126 


AmSR 389: Magaha v. Hagerstown, 
95 Md. 62. 51 A 832, 93 AmSR 317. 
Mass.—Lawler vy. Northampton Gas 
Light Co., 2 Allen 307. } 
Mo.—Davenport v. Hannibal, 108 
Mo. 471, 18 SW 1122: Campbell: vy. 
Stanberry, 105 Mo. A. 56, 78 SW 292. 
N. H.—Lydston vy. Rockingham 


County Light, ete., Co. 75 N. H. 23, 
70 A.385, 21 AnnCas 1236. 
S. C.—Caston v. Rock Hill, 107 


Si Crt i24.492 SH ods 
Tex.—Austin v. Ritz, 72 Tex. 391, 
9 SW 884. 


Va.—Richmond v. Poore, 109 Va. 
313, 638 SE 1014. 
W. Va.—Wilson v. Elkins, 86 W. 


Va. 379, 103 SE 118. 
[a] Instructions held erroneous or 


— 


327, 10 AnnCas 675;. 


—_ 


§§ 2058-2059] 


defendant was or was not guilty of negligence in 
a given particular,*® that a reasonably safe condi- 
tion did or did not exist at the place and time of 
graded street was 
presumably safe for its entire length,*? that the 
city was under no duty to repair,*® or was not 
bound to keep the whole width of its sidewalks in 
good condition,** or that it did or did not have 
notice of the defect or obstruction,*® unless such 
conclusively 
But the court may instruct the jury as to what 
facts, as a matter of law, would constitute negli- 
gence, and leave it to the jury to determine whether 


the aceident,** that a partially 


facts are conceded or 


properly refused.—(1) An instruction 


assuming.a dedication and acceptance 
of a city street, and that the city 
was bound to keep it in a reason- 
ably safe eondition, is erroneous. 
Clay City v. Abner, 82 SW 276, 26 
KyL 602. (2) Where the question 
at issue is whether a particular de- 
fect in a sidewalk was dangerous, 
an instruction that it is the duty 
of defendant corporation to provide 
lights at all known places of danger 
is erroneous, as assuming that the 
place in question was dangerous. 
Sumner v. Scaggs, 52 Ill, A, 551. 
(3) And the same is true of an 
instruction that a traveler has a 
right to assume that the duty to 
place lights “at such places of dan- 
ger” has been performed. Sumner 
v. Secages, supra. (4) If the evi- 
dence in an action for injuries from 
a defective sidewalk is disputed, that 
for at least six weeks before an 
accident the sidewalk in question 
had been out of repair, it is proper 
to refuse an instruction based upon 
the hypothesis that at the time of 
the injury the sidewalk appeared to 
be in proper and safe condition. 
Ryan vy. Chicago, 162 Ill. A. 252. 

[b] Instructions held not obnox- 
ious to rule.—Welch v. Chicago, 323 
Til, 498, 154 NE 226 [aff 236 Ill. A. 
520]; Caston v. Rock Hill, 107 S. C. 
124, 92 SE 191. 

Generally see Trial [38 Cyc 1657]. 

40. Ga.—Columbus y. Ogletree, 96 
Ga. 177; 22 SE 709. 


Ill.—Chicago v. Scholten, 75 Ill. 
468; Hindle vy. Joliet, 200 Tl. A. 
159; Vesey v. Chicago, 156 Il], A. 


617; Smith vy. Gilman, 38 Ill. A. 393. 
Ind.—Franklin y. Harter, 127 Ind. 


446, 26 NE 882. 
Iowa.—Day v. Mt. Pleasant, 170 
Iowa 193, 30 NW 853. 
Md.—Chesapeake, ete., Tel. Co. 
Lysher, 107 Md. 237, 68 A 619, 196 
AmSR 389. 


Mo.—Van De Vere v. Kansas City, 
ee 196 SW 785. 
C.—Cresler v. Asheville, 134 
N. arse 311, 46 SE 7388. 
Oh. —Strong v, Pickering Hardware 
Goo FOnn Ciro Cte 24894 Oh.! Cir, 
Dec. 268. 
Or.—Delovage 


v. Old 
Creamery Co., 76 Or. 430, 
392, 149° P3817. 
S C—Huggin v. Gaffney, 134 S. C. 
114, 132 SE 163. 
Tex.—Sullivan vy. Dallas City Nat. 
Bank, 27 Tex. Civ. A. 359, 65 Sw 39. 
Va. ” Lynchburg Vv. Wallace, 95 Va. 


640, 29 SE 675. 
- Wis.—Hill v. Fond du-Lae, 56 Wis. 
3 Ont, A. 


Oregon 
147 P 


242,14 NW 25. 
Ont.—Luecas vy. Moore, 
602. 
fa] Instructions held erroneous or 
properly refused.—In an action for 
injuries caused by falling into an 


excavation in the sidewalk it is for |, 


the jury to determine whether the 
absence of guards or barriers around 
the excavation was dangerous, under 
the circumstances of the case, and 
showed negligence on defendant's 
part; and an instruction which in- 
vades the province of the jury by 
gtating generally that the defendant 
was guilty of negligence if there 
were no guards or barriers is er- 
roneous. Day v. Mt. Pleasant, 70 
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proper.?? 


established.*® 


And see to 


Iowa 193, 30 NW 853. 
127 


same effect Franklin v. Harter, 
Ind. 446, 26 NE 882. 

[b] Instructions held not obnox- 
ious to rule.—Chicago y. Sheehan, 113 
lll. 658 (instruction held not to as- 
sume that a pile of stones made a 
street in an unsafe condition for 
ordinary travel); Hardin v.. Moline, 
179 Ill, A, 101; Bvansville v. Pifer, 
51 Ind. A, 646, 100. NE 110; Van 
De Vere vy. Kansas City, (Mo, A.) 
196 SW 785. 

41. Ill.—Jerseyville v. 
RS SBT. PAS 1G Ie 

Ind.—Indianapolis v. Mullally, 
RRO SPAS 25S 7a NB ish S22 

Ky.—Covington v. Asman, 113 Ky. 
608, 68 SW 646, 24 Kyl. 415. 

Mo.—Gerdes y. Christopher, etc., 
Architectural Iron, ete., Co., 124 Mo. 
347, 27 SW 615; aeatbed y. Kansas 
City, 45 Mo. A. 60 

Vt.—Sessions v. Oeaort 23= Wee Os 


Kingston, 
38 


{a] Instruction held not obnox- 
ious to rule.—Indianapolis v. Mul- 
laliyiwe 38° Inds Als 125). TiN 325 
Smith y. Marceline, (Mo. A.) 198 SW 
1116. 

42. Guthrie v. Swan, 3 Okl. 116, 
41 P 84; Tucker y., Salt Lake City, 


10 WtapeL73, 30 eZee, 

43. La Salle v. Porterfield, 138 Ill. 
114, 27 NE 937; Klein v. Dallas, 71 
Tex. 280, 8 SW 90. 

[a] Instruction held erroneous.— 
Where a city is, by its charter, given 
control of its sidewalks and sewers, 
and the ordinances of such city rec- 
ognize a certain thoroughfare as a 
street, and an action is brought for 
injuries caused by reason of the neg- 
ligent construction of the sidewalk 
and ditch on such avenue, an in- 
struction directing the jury to re- 
turn a verdict for defendant unless 
they find from the evidence that it 
constructed the sidewalk and ditch 
is erroneous. Klein v. Dallas, 71 
Tex. 289, 8 SW 90. 

. 44. Tucker v. Salt Lake City, 10 
Utah) C73 37. Pi 261) irev,. on Vother 
erounds 186 U. S. 707, 17 SCt 717, 41 
L. ed. 1172]. 

on l1l.—Hoopeston y. Mads, 32 I11. 

aay 2 

Ind.—Indianapolis v. Slider, 56 Ind, 
A. 230, 105 NE 56. 

lowa.—Wilberding v. Dubuque, 111 
Iowa 484, 82 NW 957; Bailey v. Cen- 


terville, 108 Iowa 20, 78 NW 881; 
Robinson v, Cedar Rapids, 100 Iowa 
662, 69 NW 1064. 


Mo.—Campbell v. Chillicothe, 239 
Mo. 455, 144 SW 408, 39 LRANS 451. 

Wis.—Cooper v, Milwaukee, 97 Wis. 
458, 72 NW 1130. 

[al Where evidence of notice is 
inclusive, it is prejudicial error to 
charge that notice will be presumed 
from the existence of the defect for 
a considerable time. Hoopeston v. 
ads; 2 TI AS 76: 

46. Denver v. Murray, 18 Colo. A. 
142, 70 P 440; Hart v. New Haven, 
130 Mich. 181, 89 NW 677; Fee v. 
Columbus Borough, 168 Pa. 382, 31 A 
1076; Klein v. Dallas, 71 Tex. 280, 
8 SW 90. 

[a] An instruction which leaves 
established facts to the jury is 
faulty. Denver v. Murray, 18 Colo. 
A. 142, 70 P 440. 

[b] Where a charge assumes that 
the streets in question were public 
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such facets have been established.** 

Right of recovery over.*® 
city tor injuries caused by an obstruction in its 
streets, where the right of the city to recover over 
against a private individual who caused such ob- 
struction is not perfectly clear, a refusal to give 
an instruction assuming that~such right exists is 


In an action against a 


[§ 2059] (4) Conformity to Pleadings and Proof. 
Under the general rule®® the instructions must con- 
form and be confined to the issues made by the 
pleading and proof,*! although it has been held that 
instructions based on evidence admitted without ob- 


streets and highways, and is based 
upon that assumption, positive in- 
structions to that effect need not be 
given unless a special charge thereon 
is requested. Klein vy, Dallas, 71 Tex. 
280, 8 SW 90. 

Generally see Trial [38 Cye 1667, 


1670]. 
47. Joliet vy. Fitzgerald, 38 Ill. A. 
483; McGrath v. Bloomer, 73 Wis. 


29, 40 NW 585. 
48. Generally see Indemnity § 48. 
49. Galveston v. Gonzales, 6 Tex. 
Civ. A, 638, 25 SW 978. 
50. See Trial [38 Cyc 612 et seq]. 
51. Ala.—Montgomery v. Bradley, 
159 Ala. 230, 48 S 809. 


Ariz. —Cummings Vv. Henninger, 
236 P 701, 41 ALR 207. 
Conn.—Driscoll Ansonia, 73 


v. 
Conn. 748, 47 A 718. 

Ga.—Columbus vy. Anglin, 120 Ga. 
785, 48 SH 318; Augusta v. Hafers, 61 
Ga. 48, 34 AmR 95. 

Ill.— Wilmette v. Brachle, 209 111. 
621, 71 NE 41; Joliet v. Johnson, 177 
DAS L385 52) INES 498: Patterns aan 
423]; Beardstown v. Smith, 150 Til. 
169, 87 NE 211; Chicago v. Scholten, 


75 Ill. 468; Stanley v. Chicago, 177 
Til, A, 245; Sogn. v.. Chicago, 163 
Ill. A. 174; Rock Island v. Larkin, 


136 Ill. A. 579: Beardstown v. Smith, 
52 Ill. A. 46 [aft N50 DPA oars y NE 


211]; Abingdon v. McGrew, 42 111. 
ns bre Morehouse vy. Dixon, 39 Tl. 


Ind.—Frankfort v. Coleman, 19 Ind. 
A. 368, 49 NE 474, 65 AmSR 412. 
Towa.—Edwards v. Cedar Rapids, 
138 Iowa 421, 116 NW 323. 
Kan. —Rainey v. Lawrence, 70 Kan. 
v. 


BS. sous 
Ky Louisville 56 
SW *808. 22 KyL 163. 
Me.—Bunker vy. Gouldsboro, 81 Me. 
188, 16 A 543. 
Beck, 96 Md. 


Md.—Baltimore: v. 
HSM iS AL Owe? 

Mass.—Hilton vy. Boston, 171 Mass. 
478, 51 NE 114: Goldthwait v. Hast 
Bridgewater, 5 Gray 61. 

Mich.—Brown vy. Bryant, 166 Mich. 
180, 181 NW 577; Girard v. Kala- 
mazoo, 92 Mich. 610, 52 NW 1021; 
Shippy v. Au Sable, 85 Mich. 280, 
48 NW 584; Moon vy. Ionia, 81 Mich. 
635, 46 NW 25. 

Mo.—Hanke v, St. Louis, 272 SW 
933; Drake v. Kansas City, 190 Mo. 
370, 88 SW 689, 109 AmSR 759; 
Reedy v. St. Louis Brewing Assoc., 
161 Mo. 523, 61 SW 859, 53 LRA 
805; Goltz v. Griswold, 113 Mo. 144, 
20 SW 1044; Haynes vy. Trenton, 108 
Mo. 123, 18 SW 1008; Brennan v. 
St. Louis, 92 Mo. 482° 2 SW 481; 
-Seeber v. Hannibal, (A.) 288 SW 
974; Holman v. Macon, (A.) 177 SW 


Shanahan, 


1078; Lattimore v. Union Electric 
Light, etc., Co., 128 Mo. A. 37, 106 
SW 548; Delaplain v. Kansas City, 


109 Mo. A. 107, 883 SW 71; Jackson 
v. Kansas City, 106) Mos VA) 525 7:9 
SW 1174; Gerber v. Kansas City, 105 
Mo. A. 191, 79 SW 717; Campbell v. 
Stanberry, 105 Mo. A. 56, 78 SW 
292; Buckley v. Kansas City, 95) IMox 
A. 188, 68 SW 1069. 


Nebr.—McAdams_ v. McCook, 71 
Nebr. 789, 99 NW _ 656; Omaha Vv. 
Coombe, 48 Nebr. 879, 67 NW _ 885; 
York v. Spellman, 19 Nebr. 357, 27 
NW 213: rece v. Childs, 11 Nebr. 
252, 9 NW 5 
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jection upon issues not within the pleadings are not | proper, although the declaration alleged only that 
the defect was known to defendant.** 
tion which is inapplicable to the facts admitted or 
proved is erroneous,®* even though as an abstract 


erroneous.°” 


N. H.—Roberts v. Dover, 72 N., H. 
T4772 55 A 895. 

N. Y.—Pemberton v. Albany, 196 
App. Div. 831, 188 NYS 245; Laut _v. 
Albany, 191 App: Div. 753, 182 NYS 


183; Touhey v. Rochester, 64 App. 
Div. HO, ail INNS: G61" Blakeslee. v. 
Geneva, 61 App. Div. 42, 69 NYS 


1122; Deufel v. Long Island Citys 
App. Div. 620, 46 NYS 355; Ney v. 
Troy, 3 NYS 679 [aff 123 N.Y. 628 
mem, 25 NE 952 mem]; Harrington 
v. Buffalo, 2 NYS 333 [rev on other 
grounds TE INp VA 147, 24 NE 186]. 

N. C.—Shaw_ v. Greensboro, 178 
N. C. 426, 101 SE 27. 

Okl.—Guthrie v. Swan, 6 Okl. 423, 
41 P 84. 

Or.—Klein v. Portland, 106 Or. 686, 
miltey SEA fe 

Tex.—Ware v. Shafer, 88 Tex. 44, 
29 SW 756 [aff (Civ. A.) 27 SW 764]; 
San Antonio v. Talerico, (Civ. A.) 
78 SW 28 [aff 98 Tex. 151,81 SW 
518]; Houston v.. Bryan, 2 Tex. Civ. 
Bomb bo. 22oOW aol. 

Utah.—Davis v: Midvale City, 56 
Utah 1, 189 P 74; Emelie v. Salt 
Lake City, 54 Utah 360, 181 P 266. 

Vt.—Hyde v. Swanton, 72 Vt. 242, 
47 A 790. 

Wash.—Wren v. Seattle, 100 Wash. 
67, 170 P 342, 3 ALR 1123; McLeod 
v. Spokane, 26 Wash. 346, 67 P 74. 

Wis.—Benson vy. Madison, 101 Wis. 
312, 77 NW 161; Cooper v. Milwau- 
kee. 97 Wis. 458, 72 NW 1130; Hiner 
v. Fond du Lac, 71 Wis. 74, 36 NW 
632: Smalley v. Appleton, 70. Wis. 
340, 35 NW 729 

[a] Instructions held erroneous or 
properly refused: (1) As allowing re- 
covery for defects not pleaded. Ed- 
wards v. Cedar Rapids, 138 Iowa 421, 
116 NW 823; York v. Everton, 121 
Mo. A. 640, 97 SW 604 (failure to 
limit recovery to defect at place 
mentioned in petition). (2) As al- 
lowing recovery of damages prior to 
period named in sworn statement of 
claim. Bessemer v. Pope, 212 Ala. 
16, 101 S 648. (3) As to negligent 
construction of a sidewalk or street 
where such negligence is not 
charged, or there is no evidence 
thereof. Driscoll v. .Ansonia, 73 
Conn. 743.47 A 718; Joliet v. John- 
son. 177 Ill, 178, 52 NE 498; Barce 
v. Shenandoah, 106 Iowa 426, 76 NW 
747; Cressy v. Postville, 59 Iowa 
62, 12 NW’ 757. (4) As to negli- 
gence in repairing where negligent 
construction is the matter in issue. 
Achey vy. Marion, 126 Iowa 47, 101 
NW 435. (5) As to negligent con- 
struction of ditch where only negli- 
gent failure to keep in repair was 
alleged. Davis v. Midvale City, 56 
Utah 1, 189 P 74. (6) Where plain- 
tiff is entitled to recover on either 
of two counts, one negligent con- 
struction and the other negligence 
in repairing, an instruction that the 
city is not liable unless the accident 
was caused by a loose plank and 
the city had notice of the defect 
is properly refused. Dallas v. Jones, 
93 Tex. 38, 49. SW 577, 53° SW 377. 
(7) In-an action for injuries to a 
pedestrian in a street, where failure 
sufficiently to light the crossing was 
not charged as negligence, the court 
did not err in withdrawing an in- 
struction that plaintiff could not re- 
cover if the place of the accident 
was lighted by a street lamp. Hall 
v. St. Joseph, 163 Mo. A. 214, 146 
SW 458. (8) Where the pleading 
does not raise the question as to 
whether the person who did the work 
was an independent contractor, an 
instruction upon that question is 
properly refused. Louisville v. Shan- 
ahan, 56 SW 808, 22 KyL 1638. 

[b] Instructions held not obnox- 
ious to rule.—(1) Generally. Bailey 


But an instruction allowing recovery 
if defendant knew or by the exercise of reasonable 
care might have known of the defect is not im- 
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v. Columbia Grocery Co., 73 Ind. A. 
58, 124 NE 784; Rose v. Ft. Dodge, 
(Iowa) 155 NW 170; Beane v. St. 
Joseph, 211 Mo, A. 200, 240 SW 840; 
Adelman v. Altman, 209 Mo. A. 583, 
240 SW 272; Van De Vere v. Kansas 


City, (Mo. A.) 196 SW 785; Thomp- 
son’ v. Slater, 197 Mo, Aw. 247° 193 
SW 971; Irwin v. Kansas City, 173 
Mo. A. 711, 160 SW. 30. (2) As 


allowing recovery on account of de- 
fects not pleaded. San Antonio v. 
Wildenstein, 49 Tex, Civ. A. 514, 109 
Sw. 2381. (3) As to negligence in 
discharging surface water. Farley 
v. Des Moines, 199 Iowa 974, 203 NW 
287. (4) As to liability for injuries 
from fall on icy sidewalk. Bielman 
v, St. Joseph, (Mo. A.) 260 SW 529. 
(5) As submitting disjunctively mat- 
ters alleged conjunctively in petition. 
Berry v. Sedalia, 201 Mo. A. 436, 212 
Sw 34. (6) As to duty of city in 
reference to leased building. Klein v. 
Portland, 106 Or. 686, 213 P 147. (7) 
In action for injury from falling on 
sidewalk abutting defendant’s prem- 
ises, allegation in. complaint that 
accident was caused by faulty and 
dangerous condition of sidewalk of 
which defendant had knowledge and 
failed to remedy, was sufficient basis 
for court’s charge and verdict ren- 
dered on theory that defendant had 
neglected duty owing to public to 
keep sidewalk reasonably safe for 
travelers. Cummings v. Henninger, 
(Ariz.) 286 P 701, 41 ALR 207. (8) 
In a wagon driver’s action for in- 
juries from street obstruction, where 
defense was that the horse was 
running away, instruction upon in- 
evitable accident doctrine was proper. 
Hunt v. St. Louis, 278 Mo. 213, 211 
SW 673. 
52. Gibbs v. Monett, 163 
105, 145 SW 841. 


Mo. A. 


fice Gardner v. Paulson, 117 Tl. 
54. Colo.—Thunborg vy. Pueblo, 45 
Colo, -337;. 101,-P.. 399. 


D. GC.—District 
Duryee, 29 App. 327. 

Ill.—Brennan y. Streator, 256 Il. 
468, 100 NE 266; Mills v. Oquawka, 
200 Ill. A. 119; Sogn v. Chicago, 163 
Ill. A. 174; Mareck v. Chicago, 89 Ill, 
A. 358. 

Ind.—Bailey v. Columbia Grocery 
Coy; 73) Tra@ia fA 258, 01/2 402N Be 84, 

Towa.—Whitlatch v. Iowa Falls, 
199. Iowa-73, 201 NW 838; Smith v. 
Des Moines, 197 Iowa 440, 197 NW 
307; Baree v. Shenandoah, 106 Iowa 
426. 76 NW 747. 

Kan.—Clark v. South Hutchinson, 


of Columbia  v. 


14 Kans ie eiin ei 0b icancas 
City v. Bradbury, 45 Kan. 381, 25 
P 889, 23 AmSR -731. 

Ky.—Kingkad v. Covington, 187 


Ky. 137, 218 Sw 458. 
Md.—Hitchins v. Frostburg, 68 Md. 
100, 11 A 826, 6 AmSR 422, 


Mass.—Murphy v. Hugh Nawn 
Contracting Co., 223 Mass. 404, 111 
NE 890. 

Mich.—Beattie — v. Detroit, 137 
Mich. 319, 100 NW 574. 

Minn.—Rothenberger Vv. Powers 


Fuel, etc., Co., 148 Minn. 209, 181 NW 


641. 

Mo.—Hunt v. St. Louis, 278 Mo. 
218, 211 SW 673; Donahoe v. Web- 
ster Groves, (A.) 259 SW 505; Jack- 
son v. Sedalia, 193 Mo. A. 597, 187 
SW 127; Riley v. Kansas City, 161 
Mo. A. 290, 148 SW 541; Diel v. 
Herguson, 158 Mo. A. 286, 138 SW 
545; Hemphill v. Kansas City, 100 
Mo. A: /563, 75° SW 179. 

Mont.—Morrison Vv. Butte, 65 
Mont. 130, 211 P 208; Kansier vy, 
Billings, 56 Mont, 250, 184 P 6380. 

Nebr.—Omaha v. Coombe, 48 Nebr. 
879, 67 NW 885; Raynor v. Wymore, 
8 Nebr. (Unoff.) 51, 90 NW 759. 


i SS 


An instruc- 


N. Y.—Keane v. Waterford, 2 NYS 


182. 

N. C.—S v. Greensboro, 178 
N. C. 426, Sess SE 27. 
Okl.—Shawnee_ v. Jeter, 96 Okl. 


272; 221 P 158. 
Pa.—Haus v. Bethlehem, 134 Pa. 
125 19 °A 4375 


aay I.—Oliver v. Pettaconsett 


Cea Con 36 Role 4VG. 90) Aneta 
S. D.—Smith vy. Yankton, 23. 8.’ De 
352, 121 NW 848. 


Tex.—San Antonio v. Ashton, (Civ. 
A.) 135 SW 757; San Antonio v. 
‘Talerico, (Civ. A.) 78 SW 28 [aff 98 
Tex. 151, 81 SW 518]. 

Utah.—Herndon vy. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

Va.—Richmond v. McCormack, 120 
Vai. -552,°91 SHG. 

.Wash.—Schaefer v. Spokane Inter- 
national R. Co., 110 Wash. 316, 188 
P 530; Fehler v. Montesano 110 
Wash, 143, 188 P 5; Wren v. Seattle, 
100 Wash. 67, 170 P 342,.3 ALR 


1123. 

W. Va.—wWilson v. Elkins, 86 W. 
Water ole LOS. pin eee. 

Wis.—Benson v. Madison, 101 Wis. 
312,.:77 NW 161. 

[a] Nature of defect.—Where the 
evidence shows an injury solely 
from stepping into a hole, it is error 
to instruct as to injuries caused by 
stepping on ice. Cressy v. Postville, 
59 Iowa 62, 12 NW. 757. To same 
erect Sogn v. Chicago, 163 Ill. A. 
E 

[b] In an action for the death of 
a fireman caused by the overturning 
of a hose cart on account of defects 
in a_street, an instruction preclud- 
ing a recovery if the accident was 
due to the driver’s negligence is 
erroneous, where there is no evidence 
that the driver’s negligence was the 
sole cause of the accident. Brabon v. 
Seattle, 29 Wash. 6, 69 P 365. 

{c] Instructions held erroneous or 
properly refused: (1) As to degree 
of care required by city in respect 
to “streets. Donahoe v. Webster 
Groves, (Mo. A.) 259 SW 505. (2) 
As to the exoneration of a city from 
liability. for extraordinary rainfalls. 
Louisville v. Gimpeel, 59 SW 1096, 
22 KyL 1110. (8) As to the fact 
of latent defects. Drake v. Kansas 
City, 190 Mo. 370, 88 SW 689, 109 
AmSR 759. (4) As to the duty to 
keep the entire width of the street 
in repair. Lineoln vy. Gillilan, 18 
Nebr. 114, 24 NW 444, (5) As to 
negligence of a contractor. Benson 
v. Madison, 101 Wis. 312, 77 NW 
161. (6) As to removal of warning 
light by unauthorized person. Hunt 
v.. Sta_Louis, 278 Mo. 2438). 211 0SiW 


673. .(7) As to notice to the city of 
the defect or obstruction. Taylor- 
ville v. Stafford, 196 Ill. 288, 63 


NE 624 [aff 99 Ill. A. 418]; Whitlatch 
v..Iowa Falls, 199 Iowa 73, 201 NW 
83; Hitchins v.° Frostburg, 68 Md. 
100, 11 A 826, 6 AmSR 422; Monies 
v. Lynn, 121 Mass. 442; Schuler v. 
Mobridge, 44'S. D. 488, 184 NW 281; 
Waco v. Ballard, (Tex. Civ. A.) 246 
SW 2.9% (8) As to damages re- 
coverable. Swalm vy, Joliet, 219 Ill. 
A. 1238, 

[d] Instructions held proper or 
erroneously refused.—(1) Generally. 
Brennan v. Streator, 256 Ill. 468, 100 
NE 266; Rose v, Ft. Dodge, (Lowa) 
155 NW 170; Maryland v. Emerson, 


etc, “Coal (Co..3, CMa.) | isso cAss Cone 
Rothenberger v. Powers Fuel, etc., 
Co., 148 Minn. 209, 181 NW 641; 
Peltier v. St. Louis, 237 Mo. 686, 


141 SW 608; Adelman y. Altman, 209 


Mo. A. 583, 240 SW 272; Barr v, 
Fairfax, 156 Mo, A, 295, 137 SW 
631; Young Men’s Christian Assoc. 


v. Jasse, (Tex. Civ, A.) 183.SW. 867. 
(2) As to the fact that if lights 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Spa Or 


§§ 2059-2060] 


proposition it is a correct statement of the law.®® 
Where there is some evidence of defective construc- 
tion of a sidewalk, but no allegation of such defect 
in the petition, it is proper for the court to instruct 
that there is no evidence of that fact, and thus 
confine the jury’s attention to the issues made by 
It is not erroneous to omit proper 
words of qualification or definition where there is 
no evidence to require them;°*’ nor to give instruc- 
tions upon the basis of correct and pertinent legal 


the pleading.®® 


presumptions.°®® 


Ignoring or excluding evidence, issues, or de- 
Instructions which ignore or exclude from 
material facts, issues, 


fenses.°° 
the consideration of the jury 
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erroneous. 


[43 C.J.) 1309 


of which the suit is brought,®! the subject of notice 
to the municipality,®? and the time thereafter for 
repair before lability for negligence would accrue,** 
or upon the defense of contributory negligence,®* are 
So an instruction that there is no evi- 
dence of actual notice to the municipality is errone- 
ous where there is evidence-from which the jury 
might infer such notice.® 

[§ 2060] (5) Construction. 
rule,°* the instructions are to be construed as a 


Under the general 


whole,®” and the fact that one portion of the charge, 


considered separately, might be open to objection 
does not constitute error if the charge is correct 
in its entirety.** 


But an erroneous instruction 


or defenses,®° such as the municipal duty for breach | which positively lays down a rule directly in con- 


were necessary and there were none 
the absence. would be one of the ele- 
ments in determining whether the 
barrier was a defect or not. Powers 
v. Boston, 154 Mass. 60, 27 NE 995. 
(3) As to the effect of rain and 
storms in streets. Beattie v. De- 
troit, 137 Mich. 319, 100 NW _ 574. 
(4) As to city’s liability if catch 
basin cover, the claimed tilting of 
which caused plaintiff's injuries, was 
displaced by third persons immedi- 
ately before injury, or if alleged de- 
fect in the supporting lugs would 
not cause cover to tilt. Kingkad v. 
Covington, 187 Ky. 137, 218 SW 458. 


(5) As to city’s liability for ob- 
struction of sinkhole. Kinlough v. 
Maplewood, (Mo. A.) 201 SW 625. 


(6) As to violation of ordinance by 


defendant. Sandeguard Grocery Co. 
vw.) Conley,-47° Tex: -Civi A. - 8%, 104 
SW 1073. (7) As to duty of abutting 


owner in reference to obstruction of 
sidewalk. Bailey v. Columbia Gro- 
cery Co., 73° Ind. A. 58, 124 NE 784. 
(8) As to liability where injury re- 
sulted from accident. Marshall _v. 
Kansas City, 297 Mo. 304, 249 SW 
82. (9) As to negligence in dis- 
charging surface water. Farley v. 
Des Moines, 199 Iowa 974, 203 NW 
287. (10) As to notice "of defect 
by defendant. Citizens’ St. R. Co. 
v. Ballard, 22 Ind. A, 151, 52 NE 
729: Kivle v. Clermont, 193 lowa 243, 
186 NW 889: Beaver v. Eagle Grove, 
116 Iowa 485, 89 NW 1100; Svend- 
sen v. Alden, 101 Minn. 158, 112 NW 
10: Small v. Kansas City, 185 Mo. 
291, 84 SW 901: Muncy v. Bevier, 
124 Mo. A. 10, 101 SW 157; Kansier 
v. Billings, 56 Mont. 250, 184 P 630. 
(1) As limiting recovery to in- 
juries received from fall on icy side- 
walk. Kiefer v. St. Joseph, (Mo.) 
242 SW 104. 

55. I1l.—Wilmette v. Brachle, 209 
Tll. 621, 71 NE 41; Chicago v. Schol- 
ten, 75 Ill. 468; Hardin v. Moline, 179 
Ty, AL ol 00s Gaffney vy. Dixon, 157 Ill. 
AY 589: Lawrence vy. Channahon, 157 
PHA 560; Chicago v. Sutton, 136 I11. 
A, 221. 


Iowa.—Stein v. Council Bluffs, 72 
Iowa 180, 38 NW 455. 

Mo.—Hunt v. St. Louis, 278 Mo. 
213, 211 SW 673; Jackson Vv. Kansas 
City, 106-Mo. A. 52, 79 Sw 1174. 

Utah.—Herndon y. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

Va.—Winchester v. Carroll, 99 Va. 
727. 40 SE 37. 

Wash.—Fehler v. Montesano, 110 
Wash. 143, 188 P 5. 

And see cases supra notes 53, 54. 

56. Womach vy. St. Joseph, 168 Mo. 
236, 67 SW 588. 

57. Cronin vy. Holyoke, 162 Mass. 
257, 38 NE 445; Parrish v. Hunting- 
ton, 57 W. Va. 286, 50 SE 416; Bloor 
Vis Delafield, 69 Wis: 273, 34 NW 115. 

58. Frankfort v. Coleman, 19 Ind. 
A, 368, 49 NE 474, 65 AmSR 412 (that 
a public way existed); Germaine v. 
Muskegon, 105 Mich. 213, 63 NW 78; 
Garrett v. Buffalo, 7 NYSt 96. 

59. Generally see Trial 
1627 et seq.]. 

60. Ala.—Whitman’s Fifth Ave. 
Garage Co. v. Ricks, 211 Ala. 527, 101 
S$ 53; Birmingham y. Edwards, 201 


[38 Cyc 


Ala, 251, 77 S 841; Birmingham v. 
Poole, 169 Ala, 177, 52 S 937: Lewy 
fic Co. v. Agricola, 169 Ala, 60, 53.5 
D. C.—District of Columbia _ v. 
Duryee, 29 App. 327, 10 AnnCas 675. 


Ga.—Columbus vy. Anglin, 120 Ga. 
785, 48 SE 318. 
Ill. Vesey v. Chicago, 156 Ill. A. 


617; Hennepin v. Coleman, 132 Ill. A. 
604; Rock Island v. Carlin, 44 Ill. A. 
610; Elgin v. Hoag, 25 Ill. A. 650. 
Ind.—Franklin v. Harter, 127 Ind. 
446, 26 NE 882; Indianapolis v. Slider, 
56 Ind. A. 230, 105 NE 56; Indian- 
apotlis SioR> Coz Vv; James, (35 Ind, A; 
543, 74-NE 536; Thuis v. Vincennes, 
(A.) 73 NE 141. 

Kan.—Jones v. Kingman, 101 Kan. 
625, 168° P71099: 

Ky.—Midway v. Lloyd, 74 SW 195, 
24 KyL 2448, 

Md.—Annapolis v. 125 
Md. 3438, 93 A 974. 

232 

Minn. 


Stallings, 


Mass.—Sullivan v. Worcester, 
Mass. 111, 121 NE 788. 

Minn.—Dory vy. Duluth, 103 
154, 114 NW 465. 


Mo.—Kossman y. St, Louis, 153 Mo, 
293, 54 SW 513; Bayne v. Kansas 
City, (A.) 2538 ‘SW HG hoster may. 


Kansas City, 187 Mo. A. 252, 173 SW 
712; Gallagher v. Tipton, 133 Mo. A. 
557, 118 SW 674; Campbell v. Stan- 
berry, 105 Mo. A. 56, 78 SW 292. 

Mont.—Morrison v. Butte, 65 Mont. 
130, 211 P 208. 

Tex.—Dallas v. Jones, 93 Tex. 38, 
49 SW 577, 538 SW 377; San Antonio 
v. Talerico, (Civ. A.) 78 SW 28. [aff 
98 Tex. 151, 81 ‘SW 518]; -Ware v. 
Shafer, (Civ; A.) 27 SW 764 [aff 29 
SW 756]. 

Utah.—Herndon v. Salt Lake City, 
84 Utah 65, 95 P 646, 131 AmSR 827. 

Vt.—Hyde v. Swanton, 72 Vt. 242, 
47 A 790. 

W. Va.—Reynolds v. Milton, 93 W. 
Va. 108, 116 SE 516. 

Ont.—Lucas v. Moore, 3 Ont. A. 602. 

[a] Instructions held erroneous or 
properly refused.—(1) Where plain- 
tiff's son was killed by the fall of a 
wheat drill on which one of the de- 
fendants was working, on a sidewalk, 
an instruction directing a verdict for 
defendants if the workman was using 
due care was erroneous, as eliminat- 
ing all negligence in having the ma- 
chine there at the time. McKee v. 
Peters, 142 Mo. A. 286, 126 SW 255. 
(2) An instruction that certain facts, 
if established, negatived constructive 
notice, and defeated a recovery, was 
properly refused, where plaintiff 
alleged and there was some evidence 
to show actual notice. Indianapolis 
v. Slider, 56 Ind. A. 230, 105 NE 56. 
(3) An instruction that the city owed 
no duty to remove a thin skimming 
of ice and snow from the sidewalk 
was properly refused as omitting to 
submit the hypothesis of the ice be- 
ing roughened as shown by the evi- 
dence. Fogg v. Kansas City, 187 Mo. 
ALe252) 173 0SWs 712. 4.64) (A request 
for an unqualified instruction that if 
certain facts are found plaintiff is 
entitled to recover must be disre- 
garded where there is evidence of 
other facts having some tendency to 
show negligence on the part of plain- 


tiff and want of it on the part of de- 
fendant. Hyde v. Swanton, 72 Vt. 
242, 47 A 790. (5) An instruction in 
an action for injuries caused by 
alleged defect in a sidewalk limiting 
the inquiry as to defendant’s negli- 
gence to a structural defect, and ex- 
cluding consideration of a depression 
in the sidewalk and ridges of frozen 
snow on either side as shown by the 
evidence, was properly refused. 
Dory v. Duluth, 103 Minn. 154, 114 
NW 465 


pation Instructions held not obnox- 
ious to rule.—(1) Generally. Beane 
v. St. Joseph, 215 Mo. A. 554, 256 SW 


1093; Best v. St. Joseph, 179 Mo. A. 
330, 166 SW 817; Turner v. South- 
west Missouri R. Co., 138 Mo. A. 143, 
120 SW 128; Reynolds v. Milton, 93 
W. Va. 108, "116 SE 516. (2) Where 
plaintiff was injured by falling over 
a coalhole projecting above the side- 
walk, the evidence as to the distance 
of the projection was conflicting, 
plaintiff's evidence showing it to be 
two to four inches, and the city’s not 
exceeding three quarters of an inch, 
an instruction that if the city negli- 
gently allowed the coalhole lid and 
covering to remain in a dangerous 
condition for travel thereon, on ac- 
count of it extending above the level 
of the sidewalk, etc., plaintiff could 
recover, was proper, and not objec- 
tionable as ignoring the distance of 
the projection. Smart v. -Kansas 
City, 208 Mo. 162, 105 SW 709, 123 
ee 415, 14 LRANS 565, 13 AnnCas 

61. Rock Island v. Carlin, 44 Ill. 
A. 610; Herndon y. Salt Lake City, 34 
Utah 65, 95 P 646, 131 AmSR 827 

62. Midway v. Lloyd, 74 Sw 195, 
24 KyL 2448; Gerber v. Kansas City, 
105 Mo. A. 191, 79 SW 717: Doherty 


v. Kansas City, 105 Mo, A, 173, 79 
SW 716; South Omaha v. Hager, 66 
Nebr. 803, 92 NW LOL, 96° INIW Sts 


Cooper v. Milwaukee, 97 Wis, 458, 72 
NW 11380. 

[a] An instruction purporting to 
embrace all elements necessary to re- 
covery, but eliminating question as 
to notice actual or constructive, is 
erroneous. Wilson v. St. Joseph, 139 
Mo. A. 557, 123 SW 504 

63. Midway Vv. Lloyd, 74 SW 195, 
24 KyL 2448: Smith y, Marceline, 
(Mo, A.) 198 SW 1116. 

64. See infra § 2061. 

65. Campbell v. Chillicothe, 239 
Mo. 455, 144 SW 408, 39 LRANS 451; 
Clark v. Brookfield, 97 Mo. A. 16, 70 
SW 934. 

See Trial [88 Cyc 1777]. 


67. See cases infra note 68, 
68. Colo.—Denver vy. Murray, 18 
Golo: Ay 142; 70 .P 4404 Denver ev. 


Moewes, 15 Colo. A. 28, 60 P 986. 
111.—Purcell v. Chicago, 231 Ill. 164 
838 NE 137; Macon v. Holcomb, 205 
Tl. 6435769 NE 79 [rev 109) Tilly VAS 
135]; Rock Island v. Starkey, 189 Tl], 
515, 69 NE 971 [rey 91 Tll. A. 592]; 
Mansfield _v. Moore, 124 Ill, 133, HG 
NE 246; Gibson v. Murray, 120 ti. A, 
296 [aff 216 Ill. 589, 75 NE 319]; Rock 
{sland v. Gingles, 118 TEMAS 410 [rev 
on other grounds 217 fll. 185, 75 NE 
468]; Mattoon v, Faller, 117 Tl. A. 65% 
Ind.—Evansville v. Senhenn, 152 


r 
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flict with the rule laid down in a correct instruction 
is not cured by the latter, where it is impossible 
to say which instruction the jury followed.*? 

[§ 2061] b. Contributory Negligence.” T 
structions on the issue of contributory negligence, 


Ind. 42, 47 NE 634, 51 NE 88, 68 
AmSR 218, 41 LRA 728; Indianapolis 
St. R. Co. v. James, 35 Ind. A, 543, 74 
NE 536. 

Iowa.—Blake v. Bedford, 170 Iowa 
128, 151 NW 74; Finnane v. Perry, 164 
Iowa 171, 145 NW 494;' Roney v. Des 
Moines, 150 Iowa 447, 130 NW 396; 
Correll v. Cedar Rapids, 110 Lowa 333, 
81 NW 724; Bailey v. Centerville, 108 
Iowa 20, 78 NW 8381; Robinson v. 
Cedar Rapids, 100 Iowa 662, 69 NW 
1064; Hall v. Manson, 90 Iowa 585, 
58 NW 881; Cosner v. Centerville, 90 
Iowa 33, 57 NW 636; Ross y. Daven- 
port, 66 Iowa 548, 24 NW 47. 

Mass.—Lawrence v. New Bedford, 
160 Mass. 227, 35 NE 459. 

Mich.— Beattie v. Detroit, 137 Mich. 
319, 100 NW 574; Strudgeon v. Sand 
Beach, 107 Mich. 496,.65 NW 616. 

Minn.—Dory v. Duluth, 103 Minn. 
154, 114 NW 465, 

Mo.—Kiefer v. St. Joseph, 243 SW 
104; Norton v. Kramer, 180 Mo. 536, 
79 SW 699; Britton v. St. Louis, 120 
Mo. 487, 25 SW 366; Davenport v. 
Hannibal, 108 Mo. 471, 18 SW 1122; 
Barr v. Kansas City, 105 Mo. 550,.16 
Sw 483; Seeber v. Hannibal, (A.) 288 
SW 974; Reed v. St. Joseph, 218 Mo. 
A. 651, 266 SW 330; Roy v. Kansas 
City, 204 Mo. A. 332, 224 SW 132; 
Berry v. Sedalia, 201 Mo. A. 436, 212 
SW 34; Campbell v. Stanberry, 105 
Mo. A. 56, 78 SW 292; Quinlan. v. 
Kansas City, 104 Mo. A. 616, 78 SW 
660; Huff v. Marshall, 97 Mo. A. 542, 


71 SW 477. 

Mont.—Robinson v. Mills, 25 Mont. 
391, 65 P 114. 

Nebr.—Wood v. Omaha, 87 Nebr. 
213, 127 NW 174. Mi 

N. Y.—Fox v. Lansingburgh, 13 


NYS 174; Meigs v. Buffalo, 7 NYSt 
855. 

Oh.—Peat v. Norwalk, 5 Oh. Cir. Ct. 
N. S. 614, 26 Oh. Cir. Ct. 161: Ohliger 
v. Toledo, 20 Oh. Cir. Ct. 142, 10 Oh. 
Cir. Dec. 762. 

Pa.—Bloomsburg Steam, etc., Co. v. 
Gardner, 126 Pa. 80, 17 A 521. 

Tex._-Gutzman v. Ft. Worth, (Civ. 
A.) 155 SW 1182; San Antonio v. 
Porter, 24 Tex. Civ. A. 444, 59 SW 
922. 

Utah.—Bills v. Salt Lake City, 387 
Utah 507, 109 P 745; Scott v. Provo 
City, 14 Utah 31, 45 P 1065. 

Va.—Richmond v. Poore, 109 Va. 
313, 63 SH 1014. 

Wash.—MacDermid v. Seattle, 93 
Wash. 167, 160 P 290. 

W. Va.—Boyland v. Parkersburg, 78 
W. Va. 749, 90 SE 347. 

Wis.—McClure v. Sparta, 84 Wis. 
269, 54 NW 387, 36 AmSR 924, 

Ont.—Goldsmith v. London, 11 Ont. 
26. 

[a] Rule applied.—(1) A judg- 
ment will not be reversed for an in- 
struction that the municipal duty to 
discover a street defect required 
greater care than that of an ordinary 
observer, where it was also charged 
that defendant was not liable for 
latent defects unless it knew of them 
or by reasonable diligence could have 
known of them. Lyman vy. Green 
Bay, 91 Wis. 488, 65 NW 167. (2) 
The instruction, in an action for in- 
jury from a hole in a street, that the 
city was bound to keep its streets 
reasonably safe ‘‘for all persons pass- 
ing over them,” is not misleading as 
applied to the case, although the city 
is only required to keep them safe 
for persons who, in using them, are 
exercising reasonable care for their 
own safety, the jury being further in- 
‘wstructed that plaintiff to recover 
must have been injured while exercis- 
ing ordinary care. Purcell v. Chi- 
cago, 231 Ill. 164, 83 NE 1387. (3) In 
speaking of the duty of a municipal 
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The in- 


corporation to keep its sidewalks in 
repair the word “repair” should be 
qualified by the word “reasonable,” 
but a failure so to qualify it in one 
instruction is without prejudice 
where the liability is properly defined 
in other instructions. Mansfield v. 
Moore, 124 Ill. 133, 16 NH 246. (4) 
Notwithstanding the opening state- 
ment in an instruction that it was 
the duty of defendant to keep its 
streets in reasonable repair, whereas, 
the duty is to make a reasonable 
effort to keep them reasonably safe, 
yet the instruction, having after- 
ward stated that such duty consisted 
in an “exercise of reasonable dili- 
gence—that is, such care as an ordi- 
nary prudent person would exercise,” 
was not erroneous. Forster v. 
Kansas City, 153 Mo. A. 504, 133 SW 
6 


62. i 

[b] ‘That the element of notice to 
a city is not referred to in every in- 
struction or if referred to is incor- 
rectly stated does not render the 
whole charge erroneous if it is suffi- 
ciently set forth in any part of the 
instruction. Mansfield v. Moore, 124 
Tll, 133, 16 NE 246; Kennedy v. Chi- 
cago, 195 Ill. A. 58; Sheridan v. Hib- 
bard, 19 Ill. A. 421 [aff 119 Ill. 307, 9 
NE 901]; Hazard vy. Council Bluffs, 87 
Iowa 51, 53 NW 1083; Montgomery v. 
Des Moines, 55 Iowa 101, 7 NW 421; 
Mulliken v. Corunna, 110 Mich. 212, 
68 NW 141. 

[c] As to measure of damages.— 
(1) Highland Park v. Gerkin, 122 Ill. 
A. 149, (2) In an action against a 
city for damages to plaintiff, caused 
by the turning of sewage into a 
natural water course running across 
plaintiff's premises, an instruction 
that the true measure of damages 
was compensation for physical dis- 
comfort for being deprived of the use 
and comfort of plaintiff's home, and 
that amount of such damage in dol- 
lars need not be stated by any wit- 
ness, but should be left to the judg- 
ment and discretion of the jury, does 
not expressly authorize the jury to 
base its judgment upon the facts in 
evidence, but is not thereby rendered 
erroneous when the entire series of 
instructions are considered and from 
such series the jury could not have 
failed properly to understand theiz 
duty, Fox vy. Joliet, 150 Ill. A. 491. 

69. Boulder v. Niles, 9 Colo. 415, 
12 P 632: Macon v. Holcomb, 205 Ill. 
643, 69 NE 79 [rev 109 Ill. A. 185]. 

70. Refusal of requests for in- 
structions covered by instructions 
given see infra § 2062. 


71. See supra § 2057. 
‘A Heaps Ill.—Chicago v, Sutton, 136 Il. 


Ind.—Thuis v. Vincennes, (A.) 73 
NB 141, 35 Ind. A. 350, 73 NE 1098. 
Iowa.—Middleton v, Cedar Falls, 
173 Iowa 619, 153 NW 1040. 
Per tty aay k ie v. Bristol, 65 Me. 
Kirksville, 


20 (AmB eae 

Mo.—Ledbetter v. 167 
Mo. A. 195, 151 SW (228, 
Pa.—MecNulty v. Philadelphia, 248 
Ras 143,.93 A 958; McLaughlin ov. 
Philadelphia Tract. Co., 175 Pa. 565, 
at A 863; Bradley v. Yeadon, 8 Del. 
Oven 

Wis.—Lyon v. Grand Rapids, 121 
Wis.) 61095" 99) SNIWil) 81a Strong lav. 
can Point, 62 Wis. 255, 22 NW 
And see cases infra notes 73-77. 
73. Ala.—Vance vy. Morgan, 198 


Ala 149, 73 S 406; Birmingham v, 
Starr, 112 Ala. 98, 20 S 424, 


Ariz.—Huachuca Water Co. v. 
Swain, 4 Ariz. 113, 77 P 619. 
Ark.—Bolen-Darnall Coal Co. vy. 


Rogers, 99 Ark, 254, 188 SW 465. 


Ga.—Thomasville v. Crowell, 22 Ga.’ 


| Jostlen v. Great Atlantic, 
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like those on other issues in the case,"1 should be — 
clear, concise, and accurate in stating and defining 
the facts and issue,’? as in respect of the degree of 
care required of plaintiff under the circumstances 
existing at the time and place of the accident,"* or 


A. 383, 96 SE 335; Holliday v. Athens, 
10 Ga, A. 709, 74 SE 67. ‘ 
Ill.—Chicago v. Moore, 139 Ill. 201, 
28 NE 1071; Chicago v. Sheehan, 113 
Ill. 658; Swalm v. Joliet, 219 Il, A. 
123; O’Rourke v. Milnonk, 208 Ill. A. 
552; Devine v. Chicago, 178 Ill. A. 39; 
Weinberg v. Chicago, 172 Ill. A. 77; 
Kinney v. Harlem, 167 Ill. A, 35; Chi- 
cago v. Morse, 33 Ill. A. 61. 
Ind.—Albion v. Hetrick, 90 Ind. 545, 
46 AmR 230; Valparaiso v. Schwerdt, 
40 Ind. A. 608, 82 NE 923. 
Iowa.—Hall v. Shenandoah, 179 
Iowa 1192, 162 NW 575; Middleton v. 
Cedar Falls, 173 Iowa 619, 153 NW 
1040; Buchholtz v. Radcliffe, 129 Iowa 
27, 105 NW 386; Bell v. Clarion, 115 
Iowa 357, 88 NW 824, 
Kan.—Crowder v. Williams, 116 
Kan. 241, 226 P 774; Kinsley v. Morse, 
40 Kan. 577, 20 P 217. 
Ky.—Nicholasville v. Fain, .99 SW 
275, 30 KyL 564; Shinkle v. Coving- 
ton, 8 Ky. Op. 227. 


Md.—Chesapeake, etc., Tel. Co. v, 
Lysher, 107 Md. 2387, 68 A 619, 126 
AmSR 389. 


Mass.—Winn v. Lowell, 1 Allen 177. 

Mich.—Proulx v. Bay City, 143 
Mich. 550, 107. SW. 273; Hunter v. 
Durand, 137 Mich, 538, 100 NW 191. 

Mo.—MecNeill v. Cape Girardeau, 
190 SW 327; Heberling v. Warrens- 
burg, 204 Mo. 604, 103 SW 36; Per- 
rette v. Kansas City, 162 Mo. 238, 62 
SW 448; Pohlman v. Wayland, (A.) 
226 SW 92; Morgan v. Kirksville, (A.) 
179 SW 755; Stephens v. Eldorado 
Springs, 185 Mo. A. 464, 171 SW 657; 
Rose v. Kansas City, 125 Mo. A, 231, 
102-SW 578; Jackson v. Kansas City, 
106 Mo, A. 52, 79 SW 1174. 

N. H.—Hubbard v. Concord, 35 N. 
H. 52, 69 AmD 520. 

N. Y.—Moshier v. New York, 190 
App. Div. 111, 179 NYS 338 [app dism 
2°28 N. Y. 612 mem, 127 NE 917 mem]; 
etc., Tea 
Co., 153 App. Div. 528, 138 NYS 456; 
Hawley v. Gloversville, 4 App. Div. 
343, 38 NYS 647. 

Oh.—Toledo v. Smith, 13 Oh. Cir. 
Ct.N. IS: 504, '325Oh. Cir. Cth iad. 

Pa.—Bradwell v. Pittsburgh, ete., 
Pass.) R..'Co.y 4538 Pa 105. 5 Ale oat 

Tenn.—Nashville y. Patton, 2 Tenn. 
Civ Ay eso: 

Utah.—Bills v. Salt Lake City, 37 
Utah 507, 109 P 745. 


Va.—Moore v. Richmond, 85 Wa. 
538, 8 SE 387: 
Wash.—Taylor v. Spokane, 100 


Wash, 409, 171 P 249, 2 ALR 1046, 

W. Va.—Boyland vy. Parkersburg, 
78 W. Va. 749, 90 SE 3847; Moore v. 
Huatinetor 31 W. Va. 842, 8 SE 
9) 


_Wis.—Jung v. Stevens Point, 74 
Wis. 547, 43 NW 513. 

[a] Definition of ordinary care.— 
In an action against a city for in- 
juries sustained on account of a de- 
fective sidewalk, it was not error 
to instruct, in substance, that ordi- 
nary care is the care which a person 
of ordinary caution, prudence, and 
judgment would be expected to exer- 
cise in any given case, Crandall v. 
Dubuque, 136 Iowa 6638, 112 NW 555. 
_{b] “Unusual” care.—An instruc- 
tion that where unusual conditions 
obtain plaintiff is required to use 
unusual care is properly refused as 
leaving the term “unusual” without 
definition or guide to its. meaning, 
Quirk v. Bradley Contracting Co., 97 
Misc. 368, 161 NYS 296. 

[c] Duty to observe and avoid 
danger.—(1) In an action for injuries 
received when a railing guarding a 
basement entrance broke, it is error 
to instruct the jury that plaintiff 
was bound to use reasonable care to 
detect and avoid such dangers as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ne ee 
fi : 
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prior thereto where the conditions leading up to the 
aceident* were previously set in motion,’ stating 


in determining such issue,’® and the law applicable 
to the ease.7® An instruction denying a right of 


to the jury what matters may be considered by it 


reasonably prudent persons exercis- 
ing ordinary care would detect and 
avoid under the circumstances, since 
it was not the duty of plaintiff to 
anticipate negligence on the defend- 
ant’s part. Weinberg v. Chicago, 172 
Te A. tis (2) In an action: against 
a municipality for injuries received 
by falling from a sidewalk into an 
unguarded excavation, an instruction 


that it was plaintiff's duty to use 
his vision and every reasonable 
means of observation within his 


power to observe obstructions or de- 
fects in the walk was properly re- 
fused, ‘as it may have been so dark 
at the time of the accident, it being 
in the nighttime, that the effort 
would have been useless, and the in- 
struction in no way describes the 
obstructions or defects which caused 
plaintiff to stumble. New Castle v. 
Grubbs, 171 Ind. 482, 86 NE 157. 
(3) An instruction that it was plain- 
tiff’s duty to detect and avoid, if 
possible, any obstructions that would 
make the way “unsafe for a bicycle 
rider’’ was erroneous as imposing on 
plaintiff a greater duty than the law 
requires. Herndon v. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827. 

[da] Degree of care required of 
persons having knowledge of defect 
or obstruction.—(1) Instructions held 
proper or erroneously refused. 
Vance v. Morgan, 198 Ala. 149, 73 S 
406; Birmingham v. Starr, 112 Ala. 
98, 20 S 424; Wallace vy. Farmington, 
231 Il. 232, 83 NE 180; Diffenderfer 
Vv. Jeffersonville, 67 Ind. A. 10, 118 
NE 836; Huntingburgh y. First, 22 
Ind. A. 66, 53 NE 246; Cooper v. 
Caruthersville, (Mo. A.) 264 SW 46; 
McDonald y. Holbrook, etc., Contract- 
ing Co., 105 App. Div. 96, 93 NYS 
920; Nashville v. Patton, 2 ‘Tenn. (eiig 
A, 515; ‘Taylor v. Spokane, 100 Wash. 
409, 171 P 249, 2 ALR 1046; Walters 
v. Seattle, 97 Wash. 657, 167 P 124; 
Zoellner vy. Fond du Lac, 147 Wis. 
300, 1383 NW 35. (2) In an action 
against a village for death caused 
by a live wire obstructing a public 
Street, the modification of an _ in- 
struction, that if decedent took hold 
of a wire charged with electricity, 
and thereby received a shock which 
resulted in his death, he could not 
recover, by inserting the words 
“knowing or having reason to believe 
the same to be charged” was proper. 
Palestine vy. Siler, 225 Ill. 630, 641, 
80 NE 345, 8 LRANS 205. (3) In an 
ection for injury from a fall on an 
icy sidewalk, an instruction that, if 
the sidewalk was dangerous, and not 
fit for travel by reason of snow and 
ice, and plaintiff in walking over the 
Sidewalk knew of its condition, yet, 
if the walk was not so dangerous by 
reason of its condition that an ordi- 
narily ‘prudent person under like 
circumstances would not have at- 
tempted to pass over it, then plain- 
tiff was not contributorily negligent, 
was not objectionable. Kiefer v. St. 
Joseph, (Mo.) 243 SW 104. (4) In- 
structions held erroneous or properly 


refused. Bolen-Darnall Coal Co. v. 
Rogers, 99 Ark. 254, 138 SW 465; 
Horaburda v. Chicago, 154 Ill. A. 


627; Gardner v. Paulson, 117 Ill. A. 
17; New Castle v. Grubbs, 171 Ind. 
482, 86 NW 1757; Frazee v. Cedar 
Rapids, 151 Iowa 251, 131 NW 33; 
Kossmann vv. St. Louis, 153 Mo. 293, 
54 SW 513; Cohn v. Kansas City, 108 
Mo. 387, 18 SW 973; Seniff v. Hanni- 
bal, (Mo. A.) 245 SW 197; Hubbard 
v. Concord, RIC INE de bya) "AmD 520; 
Toledo v. Smith, 13 Oh. Cir. Ct. N. 
S. 504, 32 Oh, Cir. Ct. 141; Toledo v. 
Strasel, tO, Cine ClN. Saiclets ts 
Oh, Cir. Ct. 432; Moore v. Hunting- 
ton, 31, W. Va, 842, 8 SH 512; Lyon 
v. Grand Rapids, 121 Wis. 609, 99 
NW 311, (5) Where the evidence 
showed that plaintiff knew of the 
defect in the sidewalk and that the 
accident was due to her forgetful- 


ness, refusal to charge that, if plain- 
tiff’s forgetfulness contributed to the 
injury, she could not recover was 
reversible error, Birmingham § v. 
Edwards, 201 Ala, 251, 77 S 841. (6) 
An instruction in an action for in- 
jury from driving over a place in a 
street where a culvert had been 
taken out, and the hole filled with 
loose sand, and where at the time of 
the accident there was mud and 
water, that if plaintiff knew [or by 
the exercise of ordinary care could 
have known] of the rut or depres- 
sion, and by the exercise of ordi- 
nary care could have avoided it, he 
could not recover, is erroneous be- 
cause of the insertion of the brack- 
eted words. Heberling v. Warrens- 
burg, 204 Mo. 604, 108 SW 36. (7) 
An instruction, that one knowingly 
using a defective. sidewalk at night 
must grope or feel his way until he 
passes the place, should be qualified 
by omitting the word “grope,” and 
adding “or has reason to believe as 
a result of ordinary care that he 
has passed.” Stephens v. Eldorado 
Springs, 185 Mo. A. 464, 171 SW 657. 
(8) Where there is an allegation in 
the answer of the city that plaintiff 


‘having full knowledge of the con- 


dition of the walk voluntarily went 
upon and used it and thereby con- 
tributed to his alleged injury, the 
city is entitled to a more definite 
charge as to the plaintiff’s negligence 
in so doing than is found in the 
statement that, if he was negligent 
in going upon the walk, he could not 
recover. Toledo vy, Strasel, 12 On. 
Cire CEN S212) 3h Oh, CiresCt. 432. 

(¥9) invading province of jury. See 
pea note 82. 

[e] Degree of care required of in- 
fanis or persons under disabilities. 
—Herrington v. Macon, 125 Ga. 58, 
54 SE 71 (child); Youngvert v, Chi- 


cago, 174 Ill. A. 299 (child); Hall 
v.. Shenandoah, 179 Iowa 1192, 162 
NW 575; Kaiser v. Hahn, 126 Iowa 
561, 102 NW 504 (person with de- 
fective eyesight); Madisonville’ v. 
Stewart, (Ky.) 121 SW 421. (intoxi- 


cated person); Chesapeake, etc., Tel. 
Co. v. Lysher, 107 Md. 237, 68 A 
619,.126 AmSR 389 (blind man); 
Winn v. Lowell, 1 Allen (Mass.) 177 
(person with defective eyesight); 
Epelett v. Sault Ste. Marie, 144 Mich. 
392, 108 NW 360 (intoxicated per- 
son); Hestand v. Hamlin, 218 Mo. A. 
122, 262 SW 396 (blind person); 
Bethel v. St. Joseph, (Mo. A.) 180 
sW 401 (child); Smart v. Kansas 
City, 91 Ma. A. 586 (lame person). 

[f] Instructions held proper.—(1) 
An instruction that the jury must 
find that plaintiff ‘‘without fault or 
want of proper care on her part” 
fell is substantially equivalent to 
requiring them to find that she used 
ordinary care. Burdoin y. Trenton, 
116 Mo. 358, 22 SW 728. (2) In an 
action for injuries from fall on slip- 
pery sidewalk, an instruction that 
by ordinary care is meant such care 
as a prudent person would take for 
his safety, considering his age, 
physical condition, ete., should be 
given. Boyland v. Parkersburg, 78 
W. Va. 749, 90 SE 347. . 

[g] Instructions held erroneous: 
(1) As making a mere attempt to 
use a defective walk negligence with- 
out regard to the manner of the use. 
Morgan vy. Kirksville, (Mo. A.) 179 
SW 755. (2) As testing plaintiff's 
conduct by the viewpoint of the jury 
based on facts developed at the trial, 
instead of by the conditions known 
to plaintiff at the time of the acci- 
dent. Middleton v, Cedar Falls, 173 
Iowa 619, 153 NW 1040. (3) An in- 
struction that the jury should not 
find for defendant on the ground of 
plaintiff’s negligence unless plaintiff 
acted recklessly or heedlessly is er- 
roneous, since recklessness implies 
willfulness and wantonness. Plum- 


recovery if plaintiff failed to use ordinary care is 


mer v. Kansas City, 48 Mo. A. 482. 
(4) An instruction, in an: action 
against a city to recover for in- 
juries received by falling from an 
unguarded sidewalk into an excava- 
tion, which denies the right of re- 
covery if any want of care or neglect 
on the part of plaintiff contributes 
to his injury, is erroneous, as a 
Slight want of care might not de- 
prive him of the right to recover. 
New Castle v. Grubbs, 171 Ind. 482, 
86 NE 757. (5) An instruction that 
a traveler is held to the exercise 
of only ordinary care, and that slight 
negligence which is merely a want 
of extraordinary care will not de- 
feat a recovery for an injury received 
in consequence of a defect in a pub- 
lic sidewalk, if the evidence shows 
the city was negligent in permitting 
the defect to exist, etc. was er- 
roneous as authorizing the jury to 
divide negligence into degrees, - Val- 
paraiso v. Sehwerdt, 40 Ind. A. 608, 
82 NE 923. (6) In an action against 
a municipality for injuries from 
plaintiff’s horse taking fright at an 
obstruction in the street, an instruc- 
tion imposing on plaintiff the same 
eare in driving by the obstruction 
as requiréd of the city to gain knowl- 
edge of the obstruction, and a greater 
degree of caution, if he Knew the 
horse was not under the same con- 
trol as ordinary horses, tS erroneous, 
since it imposes upon plaintiff a 
greater degree of care than that of 
ordinary care and caution. Frazee 
v. Cedar Rapids, 151 Iowa 251, 131 
NW 33. 
¥ boils Cole v. East St. Louis, 147 Il. 
{a] Tllustrations.—(1) In an ac- 
tion for injuries due to negligence in 
permitting streets to be in a de- 
fective condition, where at the time 
of such injuries plaintiff’s horses 
were running away, instructions that 
plaintiff, in order to recover, need 
show that he was in the exercise of 
due care only at the time of the in- 
jury, were erroneous. Gage v. Vien- 
na,..196 Dll. A. 585. (2) An instruc- 
tion limiting plaintiff’s care to the 
immediate time of the accident is 
erroneous, aS ignoring the question 
of plaintiff's care in loading his wag-. 
on before driving over the defective 
street. Lockport v. Licht, 221 Ill. 
35, 77 NE 581. (8) In an action for 
injuries received while driving along 
a defective street, it is error, in in- 
structing the jury with respect to the 
care to be exercised by plaintiff, to 
limit the observance of such care 
“to the circumstances surrounding 
the plaintiff at the time” of the in- 
jury, as the negligence of plaintiff 
might have consisted’ in the act of 
driving upon the street, knowing its 


condition. Cole v. East St. Louis, 147 
Ill. A. 234. 
75. Donoho v. Vulcan Iron Works, 


75 Mo. 401 [aff 7 Mo. A, 447]. 

{a] Injury to minor.—(1) A minor 
is entitled to an instruction that the 
jury should consider his age and 
whether he possessed the discretion 
of an adult person. Donoho v. Vul- 
ean Iron Works, 75 Mo. 401 [aff 7 Mo. 
A, 447]. (2) Burden of proof on 
minor. See infra note 76 [a] (6). 

76. Ala.— Montgomery v. Bradley, 
159 Ala. 230, 48 S 809. 

Cal.—Mora v. Favilla, 186 Cal. 199, 
YS SS Nar (e 

Conn.—Conway v. Waterbury, 84 
Conn, 345, 80 A 88. 

D.. C.—District of Columbia v. 
44 App. 120, LRA1916C 


Ga.—Bowen y. Smith-Hall Grocery 

Coy 146Ga. 157, 9leSiies2 
Ill.—Carlyle v. Cosgrove, 126 Ill. 
167 


A, 627. 

Ind.—Indianapolis v. Keeley, 
Ind. 516, 79 NE 499; Diffenderfer v. 
vues cost 67 Ind. A, 10, 118 NE 
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erroneous unless it requires the jury to find that 


such want of care contributed to 


Misleading, contradictory, or argumentative in- 
The instructions on such issue must not 
be confusing, misleading,’® contradictory,”® or argu- 


structions. 


Iowa.—Raskin vy. Sioux City, 198 
Iowa 865, 200 NW _ 38838; Dodge v. 
Lamont, 130 Iowa 721, 107 NW 948. 

Kkan.—Jones v. Kingman, 101 Kan, 
625, 168 P 1099. 

Ky.—Ashland y. Williams, 203 Ky. 
300, 262 SW 273; Harrodsburg v. Sal- 
lee, 142 Ky. 829, 1385 SW 405. 

Mass.—Loftus v. North Adams, 160 
Mass. 161, 35 NE 674. 

Mo.—Bethel v. St. Joseph, (A.) 180 
SW 401; Schlinski v. St. Joseph, 170 
Mo. A. 380, 156 SW 828; Ledbetter v. 
Kirksville, 167 Mo, A. 195, 151 SW 
22 


Mont.—McCabe v. Butte, 46 Mont. 
Colao Tey Poo 

N. Y.—McGuinness vy. Westchester, 
66 Yuri 356, 21 NYS 290. 


N. C.—Monas vy. Dunn, 163° Ne 'C.4 
108, 79 SE 303. 

Oh.—Toledo v. Nitz, 23 Oh. Cir. 
Ct 350 


Pa.—Bradley v. Yeadon, 8 Del. Co. 


S. C—Mayrant vy. Columbia, 82 8. 
Ci .273) 64 ‘SE 416. 
(Civ. 


A.) 212 Sw 280; Houston v. Rich- 
ardson, 42 Tex. Civ. A. 147, 94 SW 
454. 

Va.—Richmond vy. Leaker, 99 Va. 1, 
37 SE 348. 

Wash.—Kotkins v. Seattle, 119 
Wash, 590, 206 P 11; Stock v. Tacoma, 
538 Wash. 226, 101 P 830; Reed. v. 
Spokane, 21 Wash. 218, 57 P 803. 

Wis.—Rhyner vy. Menasha, 107 
Wis. 201, 88 NW 303. 

[a] Burden of proof.—(1) In jur- 
isdictions where contributory negli- 
gence is a matter of defense (see 
supra § 2014), an instruction that 
the burden is on defendant to prove 
that plaintiff was guilty of contribu- 
tory negligence is proper. East Chi- 
cago v. Gilbert, 59 Ind. A. 613, 108 
NE 29, 109 NE 404. (2) So, in such 
jurisdictions, failure to charge that 
the burden is on defendant to prove 
contributory negligence is error. 
Jones vy. Kingman, 101 Kan. 625, 168 
P 1099. (8) It is also error to’ re- 
fuse to charge that, while such bur- 
den is on defendant, yet if plain- 
tiff’'s evidence established contribu- 


tory negligence, it would avail de- 
fendant. Indianapolis v. Keeley, 167 
Ind, 516, 79 NE 499. (4) In a suit 


for injuries due to the tilting of the 
cover of a manhole, an instruction 
that the burden of showing con- 
tributory negligence was on defend- 
ant, and that in determining the issue 
the jury should consider all the facts 
and circumstances in evidence, was 
not erroneous, although plaintiff's 
evidence tended to show such negli- 
gence. Ft. Worth v. Weisler, (Tex. 
Civ. A.) 212 SW 280. (5) But where 
the burden is on plaintiff to show 
freedom from contributory negligence 
(see supra § 2014), an instruction 
which shifts the burden of proving 
contributory negligence to detendant 
is erroneous. Hoopeston vy. Hads, 32 
US WA eis (6) In an action by a 
ehild six years of age to recover for 
injuries received from a _ defective 
street while riding with his father, 
an instruction placing on plaintiff, 
irrespective of his age, the burden 
of proving his freedom from con- 


tributory negligence is erroneous. 
Raskin v. Sioux City, 198 Iowa 865, 
200 NW. 333. 

{b] Intoxication.—(1) In an ac- 


tion for personal injuries by falling 
on a wet sidewalk, an instruction that 
it was for the jury to determine 
whether plaintiff was intoxicated at 
the time of the accident, and, if he 
was not. and the injury was _ sus- 
tained without any contributory neg- 
ligence on his part, to find a verdict 
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mentative.®° 
the injury.™? 


in his favor, was erroneous, as Ssug- 
gesting that proof of intoxication 
was essential to finding him con- 
tributorily negligent. Mora v. Fa- 
Villa} 186 Cale 199, 199) PEL? “@2)rean. 
instruction that plaintiff cannot re- 
cover if he was “more or less drunk, 
and that this state was a contribut- 
ing cause to the injury” is properly 
modified by adding that he cannot 
recover “if without drunkenness he 
would not have been injured.’ Lof- 
tus v. North Adams, 160 Mass. 161, 
35 NE 674. (3) Where the issue of 
plaintiff’s intoxication is submitted 
to the jury, defendant is-entitled to 
an instruction that, if plaintiff was 
intoxicated, such intoxication is evi- 
dence from which the jury may in- 
fer that plaintiff was guilty of con- 
tributory negligence, the instruction 
being requested in conjunction with 
another connecting such intoxication 
with the accident. Rhyner v. Men- 
asha, 107 Wis. 201, 88 NW 303. 

[ce] Instructions held proper or 
erronecusly refused.—(1) It is re- 
versible error to refuse an instruc- 
tion to the effect that if it was im- 
prudent to enter an alley on account 
of darkness and, if plaintiff insisted 
upon going in there when he might 
have taken a nearer and safer route, 
he was guilty of contributory negli- 
gence. HKly v. Des Moines, 86 Iowa 
55, 52° NW “475, 17> LRAY 124. 2) in 
an action for injuries from stepping 
off the sidewalk into an alley ditch 
in which grass and weeds were grow- 
ing, although no negligence as to 
grass and weeds was pleaded, an 
instruction that, if, on account of 
the presence of grass or weeds, plain- 
tiff could not see the condition of 
the walk, she was entitled to re- 
cover, was appropriate on the issue 
of contributory negligence. Gibbs v. 
Monett, 163 Mo. A. 105, 145 SW 841. 
(3). In an action against a village 
for death caused by a live wire ob- 
structing a public street, an instruc- 
tion that a person walking upon a 
public street had the right to pre- 
sume that anything placed there by 
the village authorities was harmless, 
unless its appearance showed it to 
be otherwise or unless he had notice 
of its dangerous character, was not 
erroneous aS presupposing that a per- 
son walking on a public street has 
the right to turn aside and investi- 
gate anything placed thereon by mu- 
nicipal authority, no matter for 
what purpose. Palestine v. Siler, 225 
Ill. 630, 80 NE 345, 8 LRANS 205. 
(4) In an action for flooding a lot 
by raising the grade of streets and 
by insufficient drains, a charge that 
the statute under which the action 
was brought permits a recovery for 
the actual damages suffered if plain- 
tiff has not contributed to, or brought 
about, the injury by negligence or 
nonaction on her part, was a suf- 
ficient charge on contributory negli- 
gence. Mayrant v. Columbia, 82 S. 
C. 273, 64 SE 416." (5) In an action 
for damages alleged as a result of 
the bursting of a water pipe, where 
defendant pleaded negligence of 
plaintiffs because they occupied the 
basement in vyiolation of an _ ordi- 
nance, requiring drains, an instruc- 
tion that “defendant would not be 
liable for any damages resulting to 
the plaintiffs by reason of the ab- 
sence of drains as provided by said 
ordinances. If you find that plain- 
tiffs’ property would have been dam- 
aged, even though plaintiffs had 
complied with said sections of the 
ordinances, then plaintiffs would be 
entitled to recover for any damages 
they sustained which was not the 
result of the absence of drains as 


Invading province of jury.§* 
issue of contributory negligence which invade the 
province of the jury by. assuming or determining 
the existence or nonexistence of facts, or by de- 
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Instructions on the 


provided by said ordinances” was 
proper. Kotkins v. Seattle, 119 Wash. 
590, 593, 206 P 11. 

[a] Instruction held erroneous.— 
In an action against a town for in- 
juries caused by a defective street it 
is error to charge that the question is 
whether the accident happened in the 
part of the street which the improve- 
ment commissioners undertook to 
improve, since such a charge imposes 
a burden on plaintiff which he is 
not bound to sustain. McGuinness 
v. Westchester, 66 Hun 356, 21 NYS 
290. 

77. Bowen vy. Smith-Hall Grocery 
Co., 146 Ga. 157, 91 SE 32; Houston 
v. Richardson, 42 Tex. Civ. A. 147, 94 
SW 454. 

78. Conn.—Wright v. Blakeslee, 
102--Conn. 162, 128 A 2113) 

Ill. Vocke v. Chicago, 208 Ill. 192, 
70 NE 325; Wheaton v. Hadley, 131 
Ill. 640, 23 NE 422 [aff » 30° T11As 
564]; Youngvert v. Chicago, 174 Ill. 
A. 299; Chicago v. Sutton, 136 Ill. Ge 
yea Lemont. v. Rood, £8 “Tl... AS 

45 

Ind.—New Castle v. Grubbs, 171 
Ind. 482, 86 NE 757. 

Iowa.—Middleton v. Cedar Falls, 
173 Iowa 619, 153 NW 1040; Keim 
ae Dodge, 126 Iowa 27, 101 NW 

Mich.—Beaudin vy. Bay City, 136 
Mich. 333, 99 NW 285, 4 AnnCas 248; 
Benedict v. Port Huron, 124 Mich. 
600, 83 NW 614. 

Mo.—Barr v. Kansas City, 105 Mo. 
550, 16 SW 483; Seniff v. Hannibal, 
(A.) 245 SW 197; Roberts v. Pied- 
mont, 166 Mo. A. 1, 148 SW 119. 

N. H.—Hubbard v. Concord, 35 N. 
H. 52, 69 AmD 520. 

Oh.— Circleville v. Sohn, 20 Oh. Cir. 
Ct. 368, 11 Oh. Cir. Dec. 193; Ohliger 
v. Toledo, 20 Oh. Cir. Ct. 142, 10 Oh. 
Cir. Dec. 762. 

Or.—Delovage v. Old Oregon 
Creamery (Co., 76 Or. 430, 147.2 
392,49 Pst 7. 

Pa.—Johnston vy. Wheatland Bor- 
ough, 69 Pa. Super. 172. 

Tenn.—Knoxville  v. 141 
Tenn. 22, 206 SW 180. 

Wis.—Zoellner v. Fond du Lac, 147 
Wis. 300, 133 NW 385; Collins v. Janes- 
ville, 107 Wis. 486, 883 NW 695; Cronin 
v. Delavan, 50 Wis. 375, 7 NW 249. 

[a] Instructions held not mislead- 
ing.—(1) Generally. Ryan v. Chi- 
cago, 181 Ill. A. 642; Whitlatch ‘v. 
Iowa City, 199 Iowa 73, 201 NW 83. 
(2) An instruction that it was un- 
contradicted that it was totally dark 
at the point where plaintiff fell over 
an obstruction in the street, although 
somewhat exaggerated, was not mis- 


Lively, 


leading, where the evidence showed 
it was so dark’ that one could not 
recognize people known to _ him. 
Wright v. Blakeslee, 102 Conn. 162, 
128 A 113. 

Generaliy see supra § 2057. See 


also Trial [88 Cyc 1598]. 

79. Johnston v. Wheatland Bor- 
ough, 69 Pa. Super. 172; Walters v. 
Seattle, 97 Wash. 657, 167 P 124. 

[a] Instructions held not contra- 


dictory.— Walters Vv. Seattle, ye 
Wash, 657, 167 P 124. 

Generally see supra § 2057. See 
also Trial [388-Cyc 1604]. 

80. Benedict v. Port Huron, 124 


Mich. 600, 88 NW 614; Hestand v. 
Hamlin, 218 Mo. A. 122, 262 SW 396; 
eeRE SS Vv: Patton, S2i;menn, (Givenay 
GWaay 


{a] Instruction held not argu- 


mentative.—Hestand v. Hamlin, 218 
Mo. A, 122, 262 SW 396. 
Generally see supra § 2056. See 


also Trial [38 Cye 1600]. 
81. Generally see supra § 2058. 
See also Trial [88 Cyc 1641 et seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2061-2062] 


Conformity to issues and proof. 


that the instructions must conform and be confined 
to the issues and evidence in the ease, and, con- 
versely, must not ignore or exclude such issues and 
evidence from the consideration of the jury,** ap- 
plies to instructions on the issue of contributory 
The court should not omit or refuse 
to charge on such question if it is put in issue by 
the pleadings and there is evidence thereon;*> but 
where the pleadings do not raise the issue,** or 


negligence.** 


82. . S—Swift v. Langbein, 127 
ree ti, 62-"CCA 3211. fatf 421. hed. 

bD, C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34; Washington 
Gas Light Co. y. Poore, 3 App. 127. 

Ga.—Holliday v. Athens, 10 Ga. A. 
709, 74 SE 67. 

Til.— Stanley v. Chicago, 177 Ill. A. 
245; Czerniak v. Chicago, 161 Ill. .A. 
360; Gaffney v. Dixon, 157 Ill. A. 
589; Wicker v. Alton, 140 Ill. A. 135; 
Gardner v. Paulson, 117 Ill. ne 
Galesburg v.. Hall, 45 Ill. 
Gilman v. Haley, 7 Ill. A. 349. 

Iowa.—Mathews v. Cedar Rapids, 
80 Iowa 459, 45 NW 894, 20 AmSR 
436. 

Mass.——McMahon vy. Boston, 190 
Mass. 388, 76 NE 957; O’Neil v. Hans- 
eom, 175 Mass. 313, 56 NE 587; Joy- 
ner v. Great Barrington, 118 Mass. 
463. 

Mo.—Coffey vy. 186 Mo. 

85 SW 532; Walt ike 
170 Mo. 156 SW 


N. H.—Lydston sv. 
County Light, ete., Co., 75 N. H. 
70 A 385, 21 AnnCas 1236. 

N. Y.—Cronjaeger v. City, 
Homes Co., 119 NYS 181. 

Oh.—Lalond v. Toledo, 6 Oh. Cir. 
OH Nowe 2415, 27%Oh, Cir, Cty 220. 

Or.—Delovage Vv. Old Oregon 
Creamery Co., 76 Or. 430, 147 P 392, 
149 P 317. 

Pa.—Llewellyn v. Wilkes-Barre, 254 
Pas 196,. 98 A 886. 

Tex.—Wheeler v. Flatonia, (Civ. 
A.) 155 SW 951; San Antonio v. Tal- 
erico, (Civ. A.) 78 SW 28 [mod 98 
Tex. 151, 81 SW 518]; San Antonio 
vy. Porter, 24 Tex. Civ. A. 444, 59 
SW 922. 

Utan.—Bills-v.. Salt Lake’ City, 37 
Utah 507, +109 P 745. 

Wash.—Wren v. Seattle, 100 Wash. 
67, 170 P 342, 3 ALR-1123. 

Wis.—Berg v. Milwaukee, 83 Wis. 


Carthage, 
Schlinski 
A. 380, 


Rockingham 
23, 


etc., 


599, 53 NW 890. 
fa] Instructions held erroneous. 
—(1) An instruction is erroneous 


which states what facts constitute 


eontributory negligence, Chicago v. 
Kubler, 133 Ill. A. 520. -(2) An in- 
struction which in effect tells the 


jury that plaintiff was not negligent 
in passing over a walk which he 
knew was unsafe, provided it was 
the most direct and convenient route, 
is erroneous as invading the province 
of the jury. Sandwich v. Dolan, 133 
Til. 177, 24 NE 526, 23 AmSR -598 
{rev 34 Ill. A. 199 and dist Aurora 
y. Hillman, 90 Ill. 61 (where plaintiff 
did not know of the dangerous con- 
dition of a walk)]. (38) An instruc- 
tion that a pedestrian assumed all 
risks, even that of defendant’s neg- 
ligence, by leaving a sidewalk and 
proceeding in the dark along a street 
which was being paved is properly 
refused. Schlinski v. St. Joseph, 170 
Mo. A. 380, 156 SW 823. 

[b] Instruction held not objec- 
tionable.—Holliday v. Athens, 10 Ga. 
A, 709, 74 SE 67. 


83. See supra § 2059. 

Generally see Trial [38 Cyc 1612 
et seq]. : 

84, Ala.—Mobile v. Shaw, 149 Ala. 
599, 43 S 94 


Cal.—Mora v. Favilla, 186 Cal. 199, 
BOND) eels 73 


£43nC pa 82) 


SOS ere enn s te ae 


The general rule 
Construction. 


whole. 


D. C.—O’Dwyer v. Northern Mar- 
ket Co, 30 App. 244. 

Ida.—Osier v. Consumers’ Co,, 41 
Idav 268, 239 P 735. 

Jil.—Aledo v. Honeyman, 208 Ill. 
415, 70 NE 3388; Stanley v. Chicago, 
17% Ill. A.) 245. 

Ind.—Terre Haute v. Lauda, 58 Ind. 
A, 480, 108 NE 392. 

Iowa.—Bell v. Clarion, 115 Iowa 
357, 88 NW 824; Kendall v. Albia, 73 
Iowa 241, 34 NW 833. 5 

Kan.—Rainey v. Lawrence, 70 Kan, 
518, 79 P 116. 

Ky.—Mulloy vy. Louisville, 161 Ky. 
596, 171 SW 190; Nicholasville v. 
Fain, 99 SW 275, 30 KyL 564. 

Md.—Baltimore vy. Terio, 147 Md. 
330,128 AL 353. 

Mass.—Hilton v. Boston, 171 Mass. 
478, 51-NE 114. . 

Mich.—Edwards v. Three Rivers, 
102 Mich. 153, 60 NW 454. 

Mo.—Hanke vy. St. Louis, 272 SW 
933; Womach v. St, Joseph, 168 Mo. 
236, 67 SW 588; Kossmann v. St. 
Louis, 153 Mo. 293, 54 SW 513; Beane 
v. St. Joseph, 211 Mo. A. 200, 240 SW 
840; Ledbetter v. Kirksville, 167 Mo. 
A. 195, 151 SW !228; -Williams v. 
Hannibal, 94 Mo. A. 549, 68 SW 


380. 

Oh.—Cincinnati v. Ryan, 13 Oh. 
Cirs CtapNe GSn sooo 4a © be Cire Cr. 
421; Toledo v. Strasel, 12 Oh. Cir. Ct. 
NaS: 222, 31 Oh. iCir. Ct; 432; Peatiy, 
Norwalk, 5 Oh. Cir, Ct. N. S. 614, 26 
Oh. Cir. Ct. 161; Werner v. Cincinnati, 
37 Oh. Cir Cie | ING SW 2.764123 VOh.Ci 
Ct. 475; Ohliger v. Toledo, 20 Oh. 
Gir, Cts 142, 10. Oh) Cir: Deciy 762. 

Pa.—Strohm v. Haverstick, 44 Pa. 
Super. 166. 

S. D.—Schuler v. Mobridge, 44 S. 
D, 488, 184 NW 281. 

Tenn,— Nashville y. Patton, 2 Tenn, 
@iq- Astinakd. 

Tex.—Austin v. Ritz, 72 Tex. 391, 
9 SW 884; Luke v. El Paso, (Civ. A.) 
60 SW 363. 

Va.—Winchester v. Carroll, 99 Va. 
727, 40 SE 37. : 

Wash.—Smith v. Seattle, 33 Wash. 
481, 74 P 674. 

Wis.—Jochem vy. Robinson, 72 Wis. 

199, 39 NW 383, 1 LRA 178. 
" [a] Imstructions held erroneous 
or properly refused.—(1) Generally. 
Terre Haute v. Lauda, 58 Ind. A. 
480, 108 NE 392; Baltimore v. Terio, 
147 Md. 330, 128 A 3853. (2) An in- 
struction that a person may indulge 
in the presumption that a street on 
which he travels is not defective is 
misleading and inapplicable, where 
it is shown or admitted that he knew 
of the existence of the defect in 
question. Osier v. Consumers’ Co., 
41 Ida.-268, 239 P 735; Nashville v. 
Patton, 2 Tenn. Civ. A. 515; Collins v. 
Janesville, 107 Wis. 436, 83 NW 695. 
(3) In an action against a city for 
injuries to a pedestrian who slipped 
on a slippery sidewalk, the mere fact 
that the pedestrian had walked over 
the sidewalk on one other occasion 
two days before the accident did not 
warrant an instruction submitting 
the question of whether she knew 
that the sidewalk was dangerous. 
Schuler v. Mobridge, 44 S. D. 488, 184 
NW 281. (4) As to choice of ways. 
Stevens vy. Chariton, 184 Iowa 59, 168 
NW 310. 
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ciding that they do or do not establish reasonable 
care or freedom therefrom, are erroneous.®? 
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where there is no evidence of contributory negli- 
gence,*’ or the evidence is sufficient to justify the 
withdrawal of such issue from the jury,*® instruc- 
tions thereon are improper. A charge on such issue 
may, however, rest on eircumstances which may 
reasonably be inferred from the evidence.®® 


In accordance with the rule be- 


fore stated,°® the fact that a portion of a charge 
is incomplete or objectionable will not render it 
erroneous if it is correct when construed as a 


[§ 2062] c. Requests. for Instructions. Under the 


[b] Instructions held properly 
given.—Mora v. Favilla, 186 Cal. 199, 
199 P17 (duty of plaintiff if he knew 
or was warned of danger in using 
sidewalk); Karrer vy. Detroit, 142 
Mich. 331, 106 NW _ 64; Gibbs v. 
Monett, 168 Mo. A. 105, 145 SW 841. 

85. Ala.—Birmingham v._ Starr, 
112 Ala, 98, 20 S 424. 

Colo.—Boulder vy. Niles, 9 Colo. 415, 


12 P 632, 

Ida.—Griffen v. Lewiston, 6 Ida. 
231, 55 P 545, 

Ill.— Sandwich v. Dolan, 133 Ill. 
177, 24 NE 526, 23 AmSR 598; Sheri- 
dan v. Hibbard, 119 Ill. 307, 9 NE 
901- [affl.19 ll, Al a421ieePedria tx 


Simpson, 110 Ill. 294, 51 AmR 683; 
Galesburg v. Hall, 45 Ill. A. 290. 

Iowa.—McKern y. Albia, 69 Iowa 
447, 29 NW 421. 

Ky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273; Mulloy v. Louis- 
ville, 161 Ky. 596, 171 SW 190; Har- 
rodsburg v. Sallee, 142 Ky. 829, 135 
SW 405. 

Mass.—McGuinness v. Worcester, 
160 Mass. 272, 85 NE 1068. 

Mo.—Powers v. Penn Mut. L. Ins. 
€o:,. 91 Mo. A. ‘56: 

Nebr.—Ord v. Nash, 50 Nebr. 335, 
69 NW 964. 

Oh.—Cincinnati vy. Ryan, 13 Oh, Cir. 
CEN, 'S.7513 9°34 OHUCir NEty4ons 

Okl.—Poteau v. Delaney, 48 Okl. 
3612 150 P2008: 

Or.—Klein v. Portland, 106 Or. 686, 
ZiIs WPT 47, 

Pa.—O’Neill_v. 244 
Pa. 14, 90 A 455. 

Va.—Lynchburg v. Wallace, 95 Va. 
640, 29 SH 675. 

[a] - Evidence held to warrant in- 
struction.—Klein v. Portland, 106 Or. 
686, 213 P 147. 

86. Hanke v. St. Louis, (Mo.) 272 
SW 933. r 

[a] Rule applied.—In an action 
for injuries from a defective side- 
walk, where defendant pleaded. only 
that plaintiff's injuries, if any, “were 
due to her own carelessness and 
negligence,” an instruction submit- 
ting the issue of contributory negli- 
gence was unwarranted. Hanke, v. 
St. Louis, (Mo.) 272 SW 933. 

87. Brabon v. Seattle, 29, Wash. 6, 
69 P 365. 

88. Dallas v. Meyers, (Tex. Civ. 
A.) 55 SW 742. 

Question for court see supra §§ 
2052 note 64, 2053 notes 80, 81, 2054 
note 85. 

89. Watkins v. Henderson, 168 Ky. 
622, 182 SW 837. 

SO. See supra § 2060. , 

91. Ga.—Quarles v. Gem Plumb- 
ing Co., 18 Ga. A. 592, 90 SE 92. 

Ill.—Wallace v. Farmington, 231 
Ill. 232, 83 NE 180; Ryan yv. Chicago, 


Philadelphia, 


181 Ill. A. 642. 

TIowa.—Bell v. Clarion, 115 Iowa 
357, 88 NW 824. 

Ky.—Frankfort v. Chinn, 89 SW 
188, 28 Kyl: 257. 

Mass.—Parker v. Springfield, 147 
Mass. 391, 18 NE 70. 

Mich.—Alberts v. Vernon, 96 Mich, 
549, 55 NW 1022. 

Mo.—Campbell v. Stanberry, 105 


Mo. A. 56, 78 SW 292, 

Utah.—Bills v. Salt Lake City, 37 
Utah 507, 109 P 745. 

Generally see Trial [38 Cyc 1777]. 
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[43 C.5.] 


general rule,9? where timely request is made for 
instructions which correctly state the law on a ma- 
terial matter and which dare warranted by the evi- 
dence and pleadings, they should be given,®* unless 
substantially covered by other instructions. 
is not error to refuse a requested instruction which 
is covered in substance by other instructions given,”* 
or is erroneous in whole or in part,®> or which vio- 
lates the rules above stated as to instructions which 
are immaterial,°* confusing or misleading,” or in- 


92. Trial [38 Cye 1690 et 


seq]. : 

an Ala.—Birmingham y. Prickett, 
207 Ala. 79, 92 S 7; Birmingham. v. 
Edwards,” 201, Ala. 251, 77 S. 841; 
Birmingham v. Starr, 112 Ala. 98, 
20 S 424. 

D. C.—District 
Washington, 44 App. 
Sige 


See 


of Columbia Sv. 
120, LRA1916C 


Ill.— Gage v. Vienna, 203 Ill. A. 
156; Gaffney v. Dixon, 157 Ill. A. 
589. 

Ind.—Evansville v. Senhenn, 151 


Ind. 42, 47 NE 634, 51 NE 88, 68 Am 
SR 218, 41 LRA 728. 
lowa.—Edwards v. Cedar Rapids, 
138 Iowa 421, 116 NW 3238. 
Ky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273. 
Mass.—Mason v. Winthrop, 196 
Mass. 18, 81 NE 644; Moret v. George 
WAS Fuller Col; +195 Mass. 118, 80 NE 
789. 
Mo.—Bethel v. St. Joseph, 184 Mo. 
A. 388, 171 SW~ 42: 
N. J.—lightcap v. Lehigh Valley 
Be CG ae J. L. 64, 94 A 35. 
. ¥.—Walsh v. Central New York 

COne ATG GON, 35 Ye B68, 68 
Kane v. Yonkers, 169 N. 
Y. 392, 62 NE 428; Laut v. Albany, 
191 App. Div. 753, 182 NYS 183; 
Cupp v. Elmira, 126 App. Div. 539, 
110 NYS 742; Tobey v. Hudson, 49 
Hun 318, 2 NYS 180; Pulerwitz v. 
Commonwealth Fuel Co., 125 Misc. 
255, 210 NYS 504; Jacobs v. Richard 
Carvel Cor, 395 Misc. 252,/ 159 NYS 
196; Garrett v. Buffalo, 7 NYSt 96. 
N. C.—Jones  v. Greensboro, 124 N. 
©2310 8324S E615. 


Boe etc., 
NE 146; 


Oh.—-Cincinnati v. Ryan, 13 Oh. 
Cin VOte UNI SNho 13384) Oh Cire Ct. 
421. 


Va.—Moore v. Richmond, 85 Va. 
538,.8 SE 387. 

Wash.—Ross vy. Smith, 107 Wash. 
493, 182 P 582. 

W. Va.—Boyland v. Parkersburg, 
78 W. Va. 749, 90 SH 347. 

[a] Ilustrations.—(1) The court, 
having merely referred generally to 
the defective and unsafe walk, and 
not specifically to the exact defect 
alleged in the petition, should have 
given defendant’s proper requested 
instruction, calling attention to such 
specific defect, and stating the law 
with reference thereto. Edwards v. 
Cedar Rapids, 138 Iowa 421, 116 NW 
323. (2) Where, in an action for 
injuries to a pedestrian by striking 
a board sticking out of a_ fence 
built over the sidewalk, protecting 
a building in the process of con- 
‘struction, there. was evidence . that 
defendant had parted with its con- 
trol of the fence when safe and had 
transferred the responsibility for its 
maintenance to certain third per- 
sons, it was error to refuse to charge 
that if defendant, prior to plaintiff’s 
injury, had surrendered control of 
the fence, defendant was not liable. 
Moret v. George A. Fuller Co., 195 
Mass. 118, 80 NE 789. .(3) In an 
action against a town for injuries 
caused by a defective sidewalk, where 
the evidence was conflicting as to 
the nature of the defect, it was er- 
ror to refuse a charge that if the 
jury believed defendant’s description 
of the sidewalk at the place of in- 
jury, which showed facts which as 
a matter of law did not constitute a 
defect, there was no evidence of any 
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But it 


defect for which defendant could be 
held liable. Mason v. Winthrop, 196 
Mass. 18, 81 NE 644. 

Conformity of instructions to plead- 

ings and proof: 
Generally see supra § 2059. 
On issue of contributory negligence 

see supra § 2061. 

. D. C.—Finney -v. District of 
Columbia, 47 App. 48, LRA1918D 
1103; Potomac Hlectric Power Co. v. 
Hemler, 47 App. 34; District of Co- 
lumbia v. Duryee, 29 App. 327, 10 
AnnCas 675. 

“Ga.—Columbus y. Anglin, 120 Ga. 
785, 48 SE 318. 

Ill.—Karezenska v. Chicago, 239 
Ill. 483, 88 NE 188; Aledo v. Honey- 
man, 208 Ill. 415, 70 NE 338; Spring 
Valley v. Gavin, 182 Ill. 232, 54 NE 
1035. ‘Laff. 88 Ill, As? 456]; Joliet v- 
Johnson, 177 Ill. 178, 52 NE 498 
Laff 71 ab Re 423]; Jacksonville v. 
Doan, .145 Ill. 23% 33 NE 878 {aff 48 
Til. A. 247]; McCambridge v. Chicago, 
178 Ill. A. 513; Youngvert  v. Chi- 
eago, 174 Ill. A. 299; Horaburda v. 
Chicago, 154 Ill. A. 627; Fisher v. 
Geneseo, 154 Ill. A. 288; Mattoon 
Vv. Maller.) 1175 Til; As665" Gardner —v: 
Paulson, 117 D1. “Al PT, 

Ind.—Evansville v. Senhenn, 26 Ind. 

A. 362, 59 NE: 863; Citizens’ St. R. 
eos vy. Ballard, 22 Ind. A. 151, 52 NE 
729. \ 
' Jowa.—Allen v. Ft. Dodge, 183 
Iowa 818, 167 NW 577; Stokes v. 
Sac City, 162 Iowa 514, 144 NW 
639; Crandall v. Dubuque, 136 Iowa 
663, 112 NW 555; Anders v. West 
Union, 131 Iowa 192, 108 NW 226; 
Belken v. Iowa Falls, 122 Iowa 4380, 
98 NW 296; Beaver v. Eagle Grove, 
116 Iowa 485, 89 NW _ 1100; Wil- 
berding v. Dubuque, 111 Iowa 484, 82 
NW 957; Shannon y. Tama City, 74 
Iowa 22, 36 NW 776. 

Kan.—Topeka v. Noble, 9 Kan. A, 
Vid 58. Pero. 

Ky.—Louisville v. Heitkemper, 169 
Ky. 167, Burnside v. 
Smith, ; Henderson vy. 
Reed, 62 SW 1039, 23 KyL 463. 

Mass.—Davis v. Rich, 180 Mass. 
235, 62 NE 375; O’Neil v. Hanscom, 
175 Mass. 3138, 56 NB 587; Norwood 
v. Somerville, 159 Mass. 105, 33 NE 
1108; Stevenson v. Joy, 152 Mass. 45, 


25 NE 78; Alger v. Lowell, 3 Allen 
Mich.—Hart v. New Haven, 130 
Mich. 181, 89. NW 677. 


Minn.—Maki y. Cloquet, 116 Minn. 
17, 133, INW, 80: 

Mo.—Wright v. Kansas City, 187 
Mo. 678, 86 SW 452; Haney v. Kan- 
sas: City, 94° Mo. 384, 7 SW 417; 
Van De Vere v. Kansas City, (A.) 
196 SW 785; Barker v. Jefferson, 155 


Mo. A. 390, 137 SW 10; Huft v. 
LURE ae 97 Mo. A. 542, 71 Sw 
N. Y.—Kelly~ v. New | York, 129 
App. Div. 658, 114 NYS 178 faff 
197 Ne. (43% aniem}) 19h INE D5 
mem]; Keane v. Waterford, 8 NYS 


790) [att Wl sOl IN 25X37 1886.29 NE 130]. 

N. C.—Whitford vy. "Newbern, 111 
N.. Cio 202,16 ‘SH 327; 

Tenn.—Oliver v. Nashville, 106 
Tenn. 278, 61 SW: 89; Nellums v. 
Nashville, ‘106 Tenn. 222, 61 SW 88. 

Tex.—San Antonio v. Talerico, (Civ. 
A.) 78 SW 28 [aff 98 Tex. 151, 81 
SW 518];:Marshall v. McAllister, 18 
Tex, Clive, tA 159,435 SW 1043. 

Vt.—Hyde v. Swaniton,, 72 Wit 2/42" 


applicable to the pleadings and proof,®8 or hicks 
invade the province of the jury.°? 

Mode of giving requested instructions. 
quested instruction need not ordinarily be given in 
its exact language; it is sufficient if it is covered 
in substance by the instructions as given. 

Modification of requested instructions. 
instruction is requested, the court instead of re- 
fusing it may properly modify it, if it is defective, 
and then give it as an instruction to the jury.* 


A re- 


Where an | 


47 A 790. 

Wash.—Schaefer v. Spokane Inter- 
national R. Co., 110 Wash. 316, 189 
P 530; Fehler v. Montesano, 110 
Wash. 143, 188 P 5. 

Wis.—Pumorlo v. Merrill, 125 Wis. 
102, 1083 NW 464. 

[a] On issue of contributory neg- 
ligence.—Larsh v. Des Moines, 74 
Iowa 512, 38 NW 384; Kansas ‘City 
Vv. Bermingham, 45 Kan. 212, . 25 
P5693" “Smith! vowel, 6 ‘Allen 
(Mass.) 39; Whitford v. Newbern, 
FIT ON. CL 272,° 16 - SE. 3 274 San. Ame 
tonio v. Potter, 31 Tex. Civ. A. 263, 
71 SW 764; Reed v. Spokane, 21 Wash, 
2135.50 PyS03ar 

95. D. C.—Finney y. District of 
Copambias 47 App. 48, LRA1914D 

Ill.—Cole v. East St. Louis, 158 Ill. 
A. 494; Lawrence v. Channahon, 157 
te a 560; Mattoon v. Faller, 117 Ill. 


Kan.—Clark v. South Hutchinson, 
HU4 Kans 1.12, 217 P 305 
Ky.—Louisville Vv. Heitkemper, 169 


EY. *167, 183 SW 465 
Md.—Baltimore v. Terio, 147 Md. 
330, 128 A 353. 
Mich.—Hunter _ vy. Durand, 137 
Mich. 53, 100 NW 191. 
Mo. —Berry v. Sedalia, 201 Mo. A, 


436, 212 SW 34; Wagner v. Kan- 
sas City, (A.) 186 SW 1129; William- 
son v. Mullins, (A.) 180 SW 395; 
Fogg v. Kansas City, 187 Mo. A. 
252, 173 SW 712; Schlinski v. St: 
Joseph, 170 Mo. A. 380, 156 SW 823; 
York v. Everton, 121. Mo. 4A: 640, 
97 SW 604. 

ae 4 pte v. New York, 163 
App:-Div. 195, 148 NYS 63. 

Pa.—Frazier v. Butler 
172. Pa, 407, 33 A. 691, 


G39: 

S. C.—Robinson y. oe 
892 S.C. LSOy atl Si #22 

Tex,—San Antonio vy. Oona (Civ. 
Ae) L3S5SSWwe. 157; 

Utah.—Emelle vy. Salt Lake City, 
54 Utah 360, 181 P 266. 

Wash. —Fehler v. Montesano, 110 
Wash. 148, 188 P 5; Wren vy. Seat- 
ON LOL es 42Nes 


_ W.. Va.—Holsberry v. Elkins, 86 
W. Va. 487, 103 SE 2713) Billewi 
Norton, 74 W. Va. 428, 82 SE 363. 
AnnCas1917D 489. 

96. See supra § 

97. See supra § ; 

98. See supra § 2059. 

99. See supra § 2058. 

1. McCabe v. Whitman, 187 Mass. 
484, 73 NE 535. 

2. D. C.—District of Columbia v. 
Dietrich, 23 App. 577. 

1ll.— Brennan v. Streator 256 Ill. 
468, 100 NE 266. [aff 168 Ill. «A. 
134]; Palestine v. Siler, 225 Ill. 6380, 
80 NE 345, 8 LRANS 205; Cullom 
v. Justice, 161 Ill. 372, 43 NB 1098; 
Chicago v. Sheehan, 113 Ill. ; 
Wicker v. Alton, 140 Ill. A. 135; 
Streator v. O’Brien, 103 Ill. A. 85. 

Mass.—Davis v. Rich, 180 Mass. 
235, 62 NE 3875. 

Mich.—Tice v. 84 Mich. 
461, 47 NW 1062. 

Minn.—Nichols v. St. Paul, 44 Minn. 
494, 47 NW 168. 

Mo.—Drake v. Kansas City, ,190 
Mo. 370, 88 SW 689, 109 AmSR 759; 
Berry v. ‘Sedalia, 201 Mo. A. 436, 212 
SW 34; Rose v. Kansas City, 125 Mo. 
A. 231, 102 SW 578. 


Borough, 
51 AmSR 


Matthews, 


Bay City, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2063] 


N. Y.—Minick v. Troy, 83 N. Y. 
514 [aff 19 Hun 253]. 

S. C.—Lancaster y. Columbia, 104 
S. C. 228, 88 SE 463. 

Va.—Richmond vy. 
Wa. 165, 1107) Sh, 830. 

Generally see Trial [38 Cyc 1720]. 

3.. See Trial [38 Cyc 1868 et seq]. 
_4 See cases passim infra this sec- 
tion; and §§ 2064-2066. ; 

5. Gordon vy. Silver Creek, 127 
App. Div. 888, 112 NYS 54 [aff 197 
N. Y. 509 mem, 90 NE 1159 mem]; 
Harvey’ v. Chester, 211 Pa. 563, 61 
A 118; Latulippe v. Burlington, 93 
Vt. 434, 108 A 425; Seattle v. Shor- 
rock, 100 Wash. 234, 170 P 590. And 
see cases passim infra this section; 
and §§ 2064-2066. 

[a] Necessity.—(1) Where there 
was no notice that the defect was 
caused by snow, as is required by 


Cheatwood, 130 


Gen. St. § 2673, defendant was en- 
titled to an explicit finding, if one 
was possible, as to whether it was 


the snow that caused the accident. 
Hoyt v. Danbury, 69 Conn. 341, 37 
A 1051. (2) Where the element of 
responsible causation appears as a 
matter of law from the evidence and 
other facts found, a special finding 
on the question of proximate cause 
is not necessary. Hallum v. Omro, 
122 Wis. 337, 99 NW 1051. 

[b] Admissions of counsel on the 

trial obviate the necessity of find- 
ings of the same fact. Henderson 
Ve cansasrs City: U1is Mon< 477-76 
SW 1045. 
_ [ec] A contractor bound to keep 
in repair, who is called in to de- 
fend, may not demand a special find- 
ing that the accident was caused by 
municipal negligence as to construc- 
tion. Harvey v. Chester, 211. Pa. 
563, 61 A 118. 

[ad] Construction.—(1) Pisarke v. 
Wisconsin Tunnel & Constr. Co., 174 
Wis. 377, 188 NW 164.- (2) A find- 
ing that a defect existed for a ‘“‘con- 
Siderable time’ *was not a finding 
that it existed for such a length of 
time that the town in the exercise 
of reasonable care ought to have 
had knowledge of it. Burgess v. 
Plainville, 101 Conn. 68, 124 A 829. 
(3) An unqualified statement in a 
finding that a certain thing was the 
probable cause of the accident im- 
ports that it was in fact the cause. 
Hoyt v. Danbury, 69 Conn. 341, 37 
A; 1051 §(a,.-finding . that plaintiff 
slipped on a sidewalk and was un- 
able to save himself from falling 
“probably because of snow upon said 
stone’ imports that the snow was 
the probable cause of the accident). 
(4) A finding that the city had no- 
tice of the presence of wire on a 
sidewalk does not imply that a prop- 
erty owner who had installed the 
wire on the parkway with the city’s 
permission had notice of its presence 
on the sidewalk. Seattle v. Shorrock, 
100 Wash. 234, 170 P 590. (5) A find- 
ing that the city negligently per- 
mitted rough snow and ice to accu- 
mulate and remain for two weeks 
necessarily implies that the city had 
notice of the condition. Seattle v. 
Shorrock, supra. 

{e] Findings by court.—(1) In an 
action against a municipal corpora- 
tion for injury to property, resulting 
from the use of soft coal in a pump- 
ing plant, a finding of the court that 
plaintiff's property was seriously and 
substantially injured by the coal dust 
imported a finding that the use of 
soft coal as fuel in conducting the 
pumping plant was unreasonable, and 
an express finding to that effect was 
not necessary. Gordon vy. Silver 
Creek, 127 App. Div. 888, 112 NYS 
54 [aff 197 N. Y. 509 mem, 90 NE 
1159 mem]. (2) Findings that de- 
fendant city whose duty it was to 
keep the sidewalks iu safe repair 
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[§ 2063] 11. Verdict and Findings—a. In General. 
The rules applicable to verdicts and findings in 
civil actions generally® govern general* and_ spe- 
clal® verdicts and findings in actions against a mu- 


was negligent in the care thereof, in 
view of a finding that plaintiff was 
not negligent, and of a judgment for 
defendant on the facts found, and the 
fact that care of streets, including 
sidewalks, is a governmental func- 
tion, is in effect that the officers 


having charge of repairs of the 
walk were negligent, and not de- 
fendant. Latulippe v. Burlington, 93 


Vt. 434, 108 A 425, 

[f] Conclusiveness.—Parker v. C. 
A. Smith Lumber, etc., Co., 70 Or. 41, 
138 P 2061. 

[g] In California, under Code Civ. 
Proc. § 625, as amended in 1905, it 
was the duty of the court to submit 
particular questions of fact  re- 
quested by the parties, and to direct 
written findings thereon, even where 
such questions did not call for find- 
ing upon a material issue, provided 
the answers to the questions were 
relevant to some material issue, and, 
if favorable to the party making the 
request, would be inconsistent with 
a general verdict for his adversary. 
Winslow v. Glendale Light, etc., Co., 
12 Cal. A.530, 107.P 1020. 

Generally see Trial [38 Cyc 1907 
et seq]. 

6. Conn.—Burgess v. Plainville, 
101 Conn. 68, 124 A 829. 

Ind.—New Castle v. Grubbs, 171 
Ind. 482, 86 NE 757; Goshen vy. Al- 
ford, 154 Ind. 58, 55 NE 27; Elwood 
v. Carpenter, 12 Ind. A. 459, 40 NE 


548. 

Oh.—Cincinnati v. Ryan, 13 Oh. 
ae CLP INIT Sy 513.034" Oh Cir ee 
421. 

Pa.—Munley v. Scranton, 4 Pa. 
Dishes Late 

Wash.—Olmstead v. Olympia, 59 


Wash. 147, 109 P 602. 

Wis.—Salzer v. Milwaukee, 97 Wis. 
471, 73 NW 20; Reed v. Madison, 85 
Wis. 667, 56 NW 182; Raymond v. 
Keseberg, 84 Wis. 302, 54 NW 612, 
19 LRA 648; Klatt v. Milwaukee, 53 
Wis. 196, 10 NW 162, 40 AmR 759. 

[a] As to negligence generally.— 
(1) In an action for injuries received 
by reason of a defective street, the 
facts set forth in a special verdict 
must show the injuries to have been 
caused by some negligent act of de- 
fendant, and without any contribu- 
tory negligence of plaintiff. Elwood 
v. Carpenter, 12 Ind. A. 459, 40 NE 
548. (2) Where there are no facts 
found by the jury in its spacial ver- 
dict from which the court can infer 
that defendant was negligent, judg- 
ment should be for defendant not- 
withstanding a general verdict for 
plaintiff. Buscher v. Lafayette, 8 Ind. 
A. 590, 36 NE 371. 

{b] As to lights and barriers.— 
Findings of fact that plaintiff fell 
into a pit on or about a certain 
night, but from which it cannot be 
inferred that the excavation was not 
sufficiently guarded and lighted at 
the time of the accident, are defec- 
tive, and such defect is a ground 
for a reversal where the evidence 
upon that point is substantially con- 
flicting. Cotter v. Lindgren, 106 Cal. 
602, 89. P 950, 46 AmSR. 255. 

[ec] As to notice of defect by de- 
fendant.—(1) Special finding that de- 
fendant had no notice of the de- 
fective condition of the walk before 
the time of the accident negatives 
the existence of constructive, as well 
as actual, notice, and entitles de- 
fendant to judgment. Bergevin v. 
Chippewa Falls, 82 Wis. 505, 52 NW 
588. (2) A verdict to the effect that 
the sidewalk, at the time and place 
in question, was insufficient and out 
of repair, and that defendant prior 
to the accident had actual knowl- 
edge or notice of it, will not be set 
aside because it does not, in express 
terms, find that defendant had such 
knowledge or notice for a sufficient 


nicipality for tort. 
judgment in such eases, the verdiet or findings 
must be definite and unambiguous as to all material 
facts,° and responsive to the issues or instructions.’ - 


[43 O23-7- 1015 


Thus, in order to sustain a 


length of time to repair the walk 
prior to the accident, especially where 
no request for such finding has been 
made. Lyman v. Green Bay, 91 Wis. 
488, 65 NW 167. (3) Where the 
question of constructive notice by 
a town of a defect in a sidewalk 
arises, the finding should state within 
some reasonable bounds the time that 
the defect had continued before the 
accident. Burgess v. Plainville, 101 
Conn, 68, 124 A 829. 

{[d] As to contributory negligence. 
—(1) Contributory negligence of 
plaintiff, in an action against a city 
for injuries received by falling from 
a sidewalk into an unguarded exca- 
vation, is not shown by findings of 
the jury that plaintiff was walking 
within two or three feet of the inner 
side of the sidewalk, that he met 
with his accident by tripping as he 
stepped to one side of the sidewalk 
to permit a woman to pass, and that 
he knew there was no barrier be- 
tween the sidewalk and the excava- 
tion, New Castle vy. Grubbs, 171 Ind. 
482, 86 NE 757. (2) A finding that 
plaintiff “walked with ordinary care 
and at her ordinary gait” is not suf- 
ficient to warrant the court in hold- 
ing that she was free from con- 
tributory negligence. McQueen v. 
Elkhart, 14 Ind. A. 671, 43 NE 460. 
(3) Findings that plaintiff knew of 
the existence of the defect which 
caused the injury, that the night 
was dark, that she had reasonably 
good eyesight, and that she was walk- 
ing slowly and carefully when ‘in- 
jured, are insufficient to support a 
judgment in her favor, in the ab- 
sence of a finding that she had the 
defect in mind at the time when the 
injury happened, and that she was 
using her sense of sight in looking 


out for it, or paying attention to 
where she was stepping. Blooming- 
ton>' Vin Rogersssl3 sind? Ae daike SE 


NE 395. (4) Where the only fact 
found by the jury in relation to 
the care exercised by plaintiff at 
the time of the injury is that “she 
was walking slowly,” if it appears 
that she was injured in the daytime 
by reason of a defect in the side- 
walk known and visible to her, such 
special finding is insufficient to sup- 
port a judgment in her favor. The 
verdict should find whether or not 
she was walking carefully. Bluff- 
pos v. McAfee, 12 Ind. A. 490, 40 NE 
549. 

[e] A special verdict in the dis- 
junctive on a material point, as that 
the street was “in a defective or dan- 
gerous condition or out of repair,’ 
without any other fact to support it, 
fails to show actionable negligence 
on the part of the city, and is fa- 
tally defective. Rhyner v. Menasha, 
107 Wis. 201, 88 NW _ 308. 


{f] Finding held insufficient to 
sustain. judgment against abutting 
owner. Gaston v. Bailey, 14 Ind. A. 


581, 48 NE 254. 
ean see Trial [88 Cyc 1877, 

7. Galveston v. Hemmis, 72 Tex. 
558, 11 SW 29, 12 AmSR 828; Drake 
v., Seattle, 30*°Wash. 81,.70 PRP 231, 
94 AmSR 844; Salzer v. Milwaukee, 
97 Wis. 471, 73 NW 20. 

[a] Verdict held responsive to in- 
structions.—A verdict for plaintiff is 
not in violation of an instruction 
that, if the jury believe that plain- 
tiff had equal means of knowing the 
condition of the sidewalk where he 
was injured as defendant, and the de- 
fect was patent, open, and visible, 
they should find for defendant. Gal- 
veston v. Hemmis, 72 Tex. 558, 11 
SW 29, 13 AmSR 828. 

[b] Notice—A special verdict is 
not defective in failing to find 
whether notice of an accident was 
served upon the city where only the 
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Inconsistent findings will not support a judgment,® 
except where the inconsistency is an immaterial one.® 

[§ 2064] b. Special Interrogatories.’° 
. which govern the submission and form of special 
interrogatories in civil actions generally’! are ap- 
plicable in tort actions against municipalities.” The 
submission of such interrogatories is largely within 
the diseretion of the court,!? and it need not submit 
them in the form in which they are requested, if 
they are substantially and intelligibly submitted 
in other forms!* and may refuse to submit them at 
all, if they are unsupported by the evidence,’ or are 


Sufficiency of the notice and not its 
Service is questioned. Salzer v. Mil- 
waukee, 97 Wis. 471, 73 NW 20. 

Generally see Trial [38 Cyc 1884, 


1925] 

8. Bluffton vy. McAfee, 23 Ind. A. 
112, 53 NE 1058; Jones v. Kingman, 
101 Kan. 625, 168 P 1099; Panhandle, 
etes WR. (Co. v. sursit, (Tex. Give A.) 
251 SW 538; Raymond v. Kesebersg, 
an Wis. 302, 54 NW 612, 19 LRA 

fa] Findings held inconsistent.— 
(1) Findings that the apron over a 
gutter was not in place at the time 
of the accident and that its absence 
was not through any fault or neg- 
lect of the contractor are inconsis- 
tent where there is no evidence that 
it had been removed after the con- 
tractor had put it in place as testi- 
fied by him. Benson v. Madison, 101 
Wis. 312, 77 NW 161. (2) In an ac- 
tion against a railway company for 
injuries by falling into a pit main- 
tained by defendant in a_ public 
street, findings that a person of ordi- 
nary care would have stepped upon 
the cover of the pit, that when plain- 
tiff stepped on the cover he was not 
exercising ordinary care, that his 
failure to use ordinary care did not 
contribute to his injuries, and that 
the particular portion of the street 
in question was habitually used by 
the public and had been abandoned 
by the citizens of the town, are con- 
flicting, and will not support a judg- 
ment for plaintiff. Panhandle, etc., 
RR, (ComvHurst: (Chex Civ. A!) 251 
SW 538. 

[b] Findings held consistent.— 
(1) A finding that a pedestrian knew 
of a defect in a sidewalk a month 
before her injury is not inconsistent 
with a finding that she had no knowl- 
edge of it when injured. Bluffton v. 
McAfee, 23 Ind. A. 112, 52 NE 1058. 
(2) A finding that the injury was 
the result of an unavoidable accident, 
and a finding that it could have been 
avoided by plaintiff's due care, did 
not necessarily involve a fatal in- 
consistency. Jones v. Kingman, 101 
Kan. 625, 168 P 1099. (38) Findings 
that the road on which the accident 
occurred was a reasonably safe one, 
and that a stump beside the highway 
at the point where the injury was 
received made the highway defec- 
tive, are not so plainly inconsistent 
as to justify the court in committing 
the case again to the jury. Stricker 
v. Reedsburg, 101 Wis. 457, 77 NW 


897. (4) Other findings held consist- 
ent. Klopfenstein v. Union Tract. 
Co., 109 Kan. 351, 198 P 930; Jones 


v. Kingman, supra. 

General verdict and special findings 
See infra § 2065. 

Inconsistent findings generally see 
-Trial [38 Cye 1926]. 


9. Robinson vy. Washburn, 81 Wis. 
404, 51 NW 578. 
[a] Illustration.—Where certain 


findings amounted to a general ver- 
dict for defendant, an inconsistency 
between a finding that plaintiff was 
injured by reason of the defect and 


one that plaintiff suffered no damage | 


Robinson 
404, 51 NW 


with 


therefrom is immaterial. 
v. Washburn, 81 Wis. 


578. 
10. Findings 


inconsistent 


hg eee ae Ree ee he 
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The rules | the jury.” 


general verdict see infra § 2065. 
Form and sufficiency of special ver- 

dict or findings see supra § 2063. 
ll. See Trial ([38 Cyc 1907 et 


Palmer v. Schultz, 138 Wis. 
455, 120 NW 348; Reed v. Madison, 
85 Wis. 667, 56 Nw 182. 

[a] . To ‘combine two interroga- 
tories in one so that a. negative 
answer would inform no one what 
the conclusion of the jury was upon 
them separately, or whether any 
unanimous conclusion at all was 
reached upon the separate question, 
is prejudicial error. Peake v. Su- 
perior, 106 Wis. 403, 82 NW 306. 


13. Smith v. Pella, 86 Iowa 236, 53 
NW 226. 
[a] Interrogatory held properly 


submitted.—Where the issue was 
whether defendant was negligent as 
to the construction of a sidewalk, 
the court properly submitted an in- 
terrogatory as to whether the Sside- 
walk in question was originally con- 
structed in a safe.and proper man- 


ner. Smith v. Pella, 86 lowa 236, 53 
NW 226. 
14. Palmer v. Schultz, 138 Wis. 


455, 120 NW 348; Murphy v. Herold 
Co., 137 Wis. 609, 119 NW 294; Reed 
v. Madison, 85 Wis. 667, 56 NW 
182. 

[a] Tllustration.—For the court, 
instead of submitting to the jury, as 
requested, the question, “Did defend- 
ant fail to exercise ordinary care in 
leaving the opening in the condition 
as to lights, barriers, guard rails, 
ete., in which it was left on the 
night” in question, to submit the 
question, ‘“‘Was such open space 
properly guarded at the time of the 
injury to decedent,’ the charge under 
the question being quite full, and 
defining the duty of defendant in 
reference to maintenance of suitable 
guards to warn travelers of existing 
danger, was not error, the question 
submitted fairly covering the real 
issue. Palmer v. Schultz, 138 Wis. 
455, 462, 120 NW 348. 

{b] Recital of evidentiary facts.— 
The material question being whether 
the hole in the sidewalk into which 


| deceased fell was so guarded that its 


dangerous character would be ob- 
served by a person approaching it in 
the direction in which deceased ap- 
proached it, if such person exercised 
ordinary care, a question in a special 
verdict submitting such matter, with- 
out a recital of evidentiary facts, as 
requested by defendant, was proper. 
Palmer v. Schultz, 188 Wis, 455, 120 
NW 348, 

15. Reed vy. Madison, 85 Wis. 667, 
56 NW 182. 

16. Grapes v. Sheldon, 119 Iowa 
112, 98 NW 57. 

[a] Matters held immaterial: (1) 
As to the manner in which defend- 
ant’s officers received notice of the 


defect. Grapes v. Sheldon, 119 Iowa 
112, 98 NW 57. (2) As to what par- 
ticular officer acauired the notice. 


Si te v. Pella, 86 Iowa 236, 53 NW 
17. Larsh v. Des Moines, 74 Iowa 
512, 38 NW 384; Hallum v. Omro, 122 
Wis: 337, 99 NW 1051; Smalley v. 
Appleton, 70 Wis. 340, 35 NW 729. 
18. Day v. Mt. Pleasant, 70 Iowa 


Gay Es as 


upon ‘oedema matterdis or where they are in- 
formal, irrelevant, insufficient, or likely to mislead 
But it is error to refuse such interroga- 
tories, in the proper form, upon material matters.t® 

[§ 2065] c. General Verdict and Special Findings. 
A general verdict or finding carries with it all per- 
tinent and necessary averments and impheations and 
warrants judgment thereon,!® unless it is in irrecon- 
cilable conflict with some adverse special finding on ~ 
a material point, in which case the special finding 
controls, and judgment may be entered thereon not- 
withstanding the general verdict.?° 


But this an- 
193, 30 NW 853. 


19, Conn.—Wood v. Danbury, 72 
Conn. 69, 43 A 554. 
Ind.—Wabash _v. Bruso, 186 Ind. 


637, 117 NE 867; Hammond v. Jahnke, 
178 Ind. 177, 99 NE 39; South Bend v. 
Turner, 156 Ind. 418, 60 NE 271, 83 
AmSR 200, 54 LRA 396; Cochran v. 
Shirley, 43 Ind. A. 453, 87 NE 993; 
Mitchell v. Tell City, 41 Ind. A. 294, 
83 NE 735. 

Kan.—Clark v. South Hutchinson, 
114 Kan) 172;'217 P' 306: 

Mo.—Beane v. St. Joseph, 211 Mo. 
A. 200, 240 SW 840. 

Tex.—American Constr. Co. v. Cas- 
well, (Civ. A.) 141 SW 1013. 

Wis.—Lyman y. Green Bay, 91 Wis, 
488, 65 NW 167; McDonald y. Ash- 
land, 78 Wis. 251, 47 NW 484. 

[a] A general verdict for plaintiff 
includes a finding: (1) That defend- 
ant was negligent. Wabash v. Bruso, 
186 Ind. 637, 117 NE 867. (2) That 
defendant’s negligence was the prox- 
imate cause of the injury. Wabash 
v. Bruso, supra. (3) That the mu- 
nicipality had either actual or con- 
structive knowledge of the danger. 
Hammond y. Jahnke, 178 Ind. 177, 99 
NE 39. 
tributory negligence. Wabash v. 
Bruso, supra; Clark v. South Hutch- 
inson, 114 Kan. 172, 217 P 305. 

Generally see Trial [38 Cyc 1901]. 


20. Cal.— Winslow Vv. Glendale 
hight, ete., -Coj> 2) Cal A530) 07 
P 1020. 


Ind.—Hammond v° Jahnke, 178 Ind. 
17, 99 NE 39; South Bend v. Turner, 
156 Ind. 418, 60 NE 271, 83 AmSR 
200, 54 LRA 396; Buscher v. Lafay- 
ette, 8 Ind. A. 590, 36 NE 371; Vance 
v. Franklin, 4 Ind. A. 515, 30 NE 149. 

Kan.—Martin v. Columbus, 96 Kan. 
803,.153 P 518; Robison v. White 
City, 77 Kan. 293, 94 P/141. 

N. H.—lLevasseur Vv. Berlin, 75 N. 
H. 146, 71 A 628. 

Or.—Parker v. C. A. Smith Lumber, 
ete, Cos, 170 ‘Or? 41) 138: P LOCK 

[a] Rule applied.—(1) Where, in 
an action for injuries from a defec- 
tive street, special findings of fact 
acquit defendant of liability on the 
sole ground on which plaintiff might 
have recovered under his petition, 
defendant is entitled to judgment 
notwithstanding a general verdict for 
plaintiff. Martin v. Columbus, 96 
Kani 808.2 253 P58 62) Where, in 
an action against a city for personal 
injuries caused by a defective side- 
walk, the jury found>a general ver- 
dict for plaintiff and special findings 
showing that the officers of the city 
had no notice of the defect before 
the injury, it is not error to set aside 
the verdict and enter judgment for 
defendant for costs. Robison vy. White 
City, 77 Kany 2980) 94 -Pta 'CBhrea 
conclusion involved in a general ver- 
dict, that plaintiff was damaged by 
defendant city’s negligent manage- 
ment or construction of a common 
sewer with which plaintiff’s premises 
were rightfully connected, is incon- 
sistent with a special finding that the 
stream in question was not main- 
tained as a sewer, and the general 
verdict should therefore be set aside. 
aero v. Berlin, 75 IN. H. 146, 72 

Generally see Trial [88 Cyc 1927], 


Ne he ere 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(4). That there was no con-. 


ro a 


§§ 2065-2067} 


tagonism must be apparent upon the face of the rec- 
ord before the court can be called upon to direct 
judgment in favor of the party against whom a 
general verdict has been rendered?! 
sonable presumption should be indulged against the 
special findings and in support of the general ver- 
dict,?? and if the general verdict thus aided is not 
in irreconcilable conflict with the findings, it must 
stand ;°* and nothing will be presumed in support 
of the special findings as against the general ver- 


dict.24 


[§ 2066] d. Verdict for or against Joint Defendants. 
The rules as to consistengy and sufficiency of find- 
ings in several actions*® also obtain in joint ac- 
Ordinarily a verdict in an action against 
a municipality and the person causing the defect 
or obstruction may, if the evidence justifies it, be 
for or against both defendants or against one and 
in favor of the other;*7 and in ease the verdict is 
against the city and in favor of a codefendant, the 


tions.” 


21. Vance v. Franklin, 4 Ind, A, 
515, 30 NE 149. 

22. South Bend v. Turner, 156 Ind. 
418, 60 NE 271, 83 AmSR 200, 54 LRA 
396; New Albany vy. Slattery, 72 Ind. 
A. 5038, 124 NE 755; Gary v. Geisel, 59 
Ind. A, 565, 108 NE 876; Terre Haute 
v. Lauda, 58 Ind. A. 480, 108 NE 392; 
Cochran v. Shirley, 43 Ind. A. 453, 87 


NE 993; Mitchell v. Tell City, 41 
Ind. A. 294, 83 NE 7385; Vance v. 
Franklin, 4 Ind. A. 515, 30 NE 149; 


Ft. Wayne v. Patterson, 3 Ind. A. 34, 
29 NE 167; Evansville v. Thacker, 2 
Ind. A: 370, 28 NE’ 559. And see 
cases infra notes 23, 24. 

Generally see Trial [38 Cyc 1928]. 

23. U. S.—Grand Forks vy. Allman, 
153 Fed. 532, 83 CCA 554. 

Cal.—Farrell vy. Ontario, 39 Cal. A. 
351, 178 P 740; Winslow v. Glendale 
Light; ete: iCo., 12 Gal.” A, 530) 107 
P1020. 

f pee v. McCarthy, 33 Ill. A. 

76. 

Ind.—Wabash v. Bruso, 186 Ind. 
637, 117 NE 867; Hammond vy. Jahnke, 
178 Ind. 177, 99 NE 39; South Bend v. 
Turner, 156 Ind. 418, 60 NE 271, 83 
AmSR 200, 54 LRA 396; Poseyville 
v. .Lewis, 126 Ind. 80, 25 NE 593; 
Mooresville v. Spoon, 69 Ind. A. 565, 
118 NE 686; Gary v. Geisel, 59 Ind. 
A. 565, 108 NE 876; Terre Haute v. 
Lauda, 58 Ind. A. 480, 108 NE 392; 
Cochran v. Shirley, 43 Ind. A. 453, 87 
NE 993; Mitchell v. Tell City, 41 
Ind. A. 294, 83 NE 735; Mishawaka 
v. Kirby, 32 Ind. A. 233, 69 NE 481; 
Jewell v. Sullivan, 5 Ind. A. 188, 31 
NE 829; Vance v. Franklin, 4 Ind, A. 
515, 30 NE 149; Ft. Wayne v. Patter- 
son, 3 Ind. <A. 34, 29 NE 167; Evans- 


ville v. Thacker, 9 Ind, A. 370, 28 NE 
559. 
Iowa.—Stevens v. Chariton, 184 


Iowa 59, 168 NW 310. 

Kan.—Klopfenstein vy. Union Tract. 
Co., 109 Kan. 351, 198 P 930; Weaver 
v. Cherryvale, 102 Kan, 475, 170 P 997. 

N. M.—Roswell v. Davenport, 14 N. 
M. 91, 89 P 256. 

Wash.—Omstead v. Olympia, 59 
Wash, 14% 109. P (6025 Perry v. 
Centralia, 50 Wash. 670, 97 P 802. 

[a] Findings held not inconsistent 
‘with general verdict.—(1) A general 
verdict for plaintiff in an action 
against a city to recover for an in- 
jury received by plaintiff by falling 
over an obstruction in a street, re- 
turned under instructions which au- 
thorized such verdict if the jury 
should find that the obstruction had 
been there for such length of time 
that the city in the exercise of rea- 
sonable care should have known of it, 
is not. inconsistent with the answer 
to a special interrogatory stating 
that the jury were unable to find the 
length of time the obstruction had 
been there, where the evidence tended 
to show that it had been there for a 
mumber of days, but left the exact 
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Every rea- 


eonsistent.20, 


[§ 2067] 12. Judgment. 
judgments in civil actions generally*! govern judg- 
ments in tort actions against municipalities.®? 
judgment must conform to, and be supported by, the 
and findings.** 

Joint defendants.** 
judgment against the municipality does not depend 
upon a judgment against a codefendant if the evi- 
dence justifies the one and does not justify the 
other;*° and a judgment in favor of a codefendant 


| pleadings 


time uncertain. Grand 
Forks vy. Allman, 153 Fed. 532, 838 
CCA 554. (2) In an action for dam- 
ages for the act of defendant which 
plaintiff claimed cast surface waters 
on his premises, a finding that the 
floods were unprecedented was not in- 
consistent with a general verdict for 
plaintiff. Farrell v. Ontario, 39 Cal. 
A. 351, 178 P 740. (3) A special find- 
ing, in an action for injuries caused 
by the giving way of,a guard rail of 
a basement area, that plaintiff was 
leaning against the rail is not in- 
consistent with a general verdict for 
plaintiff. Smith y. McCarthy, 33 Il. 
A. 176. (4) Where plaintiff alleged 
actual and constructive notice, and 
that defects in a sidewalk had existed 
for six months, the answer, “No evi- 
dence,” to interrogatories as_ to 
notice, was not in irreconcilable con- 
flict with a general verdict for plain- 
tiff, as it would be construed as re- 
ferring to actual notice. New Albany 
v. Slattery, 72 Ind. A. 503, 124 NH 
755. (5) Special findings in answer 
to interrogatories that, when injured, 
plaintiff knew the condition of the 
sidewalk, and that she fell by strik- 
ing her foot against an edge of a 
eoncrete block raised. three fourths 
of an inch by freezing, are not in 
irreconcilable conflict with general 
verdict for plaintiff. Mooresville v. 
Spoon, 69 Ind. A. 565, 118 NE 686. 
(6) A special finding that plaintiff 
knew of the defect six or eight 
months before the accident is not in- 
consistent with a general verdict for 
plaintiff. Evansville v. Thacker, 2 
Ind. A. 370, 28 NE 559. (7) An answer 
to a’ special interrogatory that plain- 
tiff had not walked around the man- 
hole, into which she fell, previous to 
the injury in the daytime, and by. the 
exercise of ordinary care and ob- 
servation would not have known the 
location and surroundings of the 
manhole, was consistent with a gen- 
eral verdict in plaintiff’s favor. Perry 
v. Centralia, 50 Wash. 670, 97 P 802. 

Generally see Trial [38 Cyc 1929]. 

24. Poseyville v. Lewis, 126 Ind. 
80, 25 NE 593; Mishawaka v. Kirby, 
82 Ind. A. 2338, 69 NE 481; Bluffton v. 
McAfee, 23 Ind. A. 112, 53 NE 1058; 
Vance v. Franklin, 4 Ind. A. 515, 30 
NE 149; Ft. Wayne v. Patterson, 3 
Ind. A. 34, 29 NE 167; Evansville v. 
Thacker, 2 Ind. A. 370, 28 NE 559. 

[a] To overcome a general verdict, 
facts found by special findings must 
appear directly and not by way of in- 
ference. Mitchell v. Tell City, 41 Ind, 
A. 294, 88 NE 735, (A.) 81 NE 594. 

Generally see Trial [88 Cyc 1928]. 

25. See supra §§ 2063, 2064.. 

26. Benson v. Madison, 101 Wis. 
312, 77 NW 161. And See cases infra 
note 29. 

[a] Findings held inconsistent.— 
Benson v, Madison, 101 Wis. 312, 77 
NW 161. 
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[43 C.J.] “1817 


city cannot move for a new trial on the ground that: 
the verdict ought to have been against the code- 
fendant also, unless it makes the codefendant a 
party to the motion.?® 
where the municipal liability depends upon fegli- 
gence or other tort primarily chargeable to the other 
defendant, and a verdict finding the city guilty, but 
the other defendant not guilty, will not support a 
judgment against the city,?® such findings being im- 


But this rule does not apply 


The rules applicable to 
The 


The right of plaintiff to a 


27. Potomac Electric Power Co. vy. 


Hemler, 47 App: (D. C:) (84; Clark wv 
Austin, 38 Minn. 487, 38 NW 615. 


28. Clark v. Austin, supra. 
29. Heffern.v. Haverstraw, 143 
App. Div. 527, 128 NYS 399; Gregg v 


Wilmington, 155 N. C. 18, 70 SE 1070; 
Raymond vy. Keseberg, 84 Wis. Se 
54 NW 612, 19 LRA 643. 

[a] Ilustrations.—(1) In an ac- 
tion against a contractor for negli- 
gence in piling bricks in a street, and 
the city for its negligence in per- 
mitting the pile of bricks to remain 
in the street, a verdict which finds 
specially that the contractor was not 
negligent and findings that the city 
was negligent are inconsistent, since 
the city’s negligence was dependent 
upon that of the contractor, and a 
judgment setting aside the special 
findings in favor of the contractor 
and rendering judgment against the 
city on the other findings is reversi- 
ble error. Gregg v. Wilmington, 155 
N. C. 18, 70 SH 1070. (2) Where a 
city and one who excavated land near 
a highway were jointly sued for dam- 
ages caused by the slide of the 
highway into the excavation, and the 
city’s only negligence was nonper- 
formance of its duty to keep the 
highway in a safe condition, a find- 
ing that the one who made the ex- 
cavation was not negligent neces- 
sarily exonerated the city. Heffern v. 
Haverstraw, 143 App. Div. 527, 128 
NYS: 399. 

Effect of judgment mr Rate of co- 
defendant see infra § 2 

Right of Syintetaarine ee appeal to 
attack verdict in favor of codefend- 
ant primarily liable see infra § 2078. 

20. See cases supra note 29. 

31. See Judgments 33 C. J. p 1042. 

32. Darlington v. New York, 31-N. 
Y, 164, 88 AmD 248, 28 HowPr 352 
[aff 25 N. Y. Super. 274]. 

[a] Judgments rendered for riot 
damages have the same force against 
the property of the city as judgments 
recovered for any other cause of ac- 
tion. Darlington v. New York, 31 N. 
Y. 164, 88 AmD 248, 28 HowPr 352’ 
{aff 25 N. Y. Super. 374]. 

83. Farrell v. Ontario, 49 Cal. A. 
659, 194 P 69 (judgment held sup- 
ported by the pleadings and findings). 

Conformity of judgment to: 


Pleadings, issues, and proof see 
Judgments §§ 87-105. 
Verdict, decision, 


and findings see 
Judgments §§ 106-117. 

84. Enforcement of judgment 
against joint defendants see cases 
infra note 38. 

Verdict in favor of codefendant see 
supra § 2066. 


35. Costello v. Kansas City, 209 
Mo. A. 155, 282 SW 165. 

[a] In Alabama, under Code 
(1907) §§ 1278, 1274, where it fs 


sought to hold a city liable for in- 
juries caused by failure to remedy 
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primarily liable bars the municipality’s right of 
action against the former unless reversed on ap- 
peal.3@ Where a municipality and an abutting 
owner have been joined as defendants in an action 
for injuries from a defective street, and a judgment 
of nonsuit is rendered as to the owner, to which 
plaintiff takes no exception, the municipality may 
move to set aside the judgment in order to preserve 
its right of action over against its codefendant.** 

Enforcement of judgment. The manner of enfore- 
ing judgments against municipal corporations for 
injuries received on defective streets and sidewalks 
is frequently regulated by statute.** 

New action after judgment of nonsuit. A land- 
owner against whom judgment of nonsuit has been 
rendered in an action for injuries to his land by 
annual floods cannot commence a new action for 
a subsequent flooding where the damages claimed 
are so intermingled with the previous floodings as 
to render it impossible to distinguish between them 
and make a separate valuation.®® 

{§ 2068] 18. Damages—a. In General. In accord- 
ance with the rules governing damages generally,*° 


a condition caused by a person not 
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survey by city engineer.—(1) Where 


pic ais i ay a ae 
[$§ 2067-2069 


the measure of damages in an action in tort against 
a municipality is ordinarily the actual loss sustained 
by plaintiff,4! although if the evidence as to the 
actual loss is not clear, or the loss is trivial, but a 
legal right has been invaded, nominal damages may 
be allowed.42. The fixing of such damages is ordi- 
narily within the discretion of the jury,** which 
should not be interfered with by the court except 
in cases of a palpable abuse of such discretion.** 

Loss of services of wife or child. In some juris- 
dictions it has been held that a statute providing 
for recovery of damages to plaintiff’s person or 
‘*property’’ by reason of defective streets does not 
authorize recovery for loss of services and expenses 
incurred because of injury to plaintiff’s wife*® or 
minor child.*® But in other jurisdictions such dam- 
ages have been held to be recoverable,*” even though 
the damages allowed by statute are those occurring 
to a person or his property.*® 

[§ 2069] b. Injuries to Property—(1) In General. 
As a general rule the measure of damages for an 
injury to or loss of property by a municipal tort is 
compensation for the actual loss sustained thereby.*® 
Mass. 265, 67 NE 248; Harwood v. 


related in service to the city, such 
person being made a party, a judg- 
ment against the city alone cannot 
be rendered, unless such person is 
also adjudged liable, unless his lia- 
bility is avoided by a personal de- 
fense. Birmingham v. Carle, 191 Ala. 
539, 68 S 22, LRA1915F 797; Mont- 
gomery v. McCabe, 6 Ala. A. 559, 60 
SS 456 (Ro personal defense shown). 

36. iggin v. St. Louis, 135 Mo. 
558, 37 SW 528; Costello v. Kansas 
City, 209 Mo. A. 155, 232--SW 165; 
Hall v. St. Joseph, 163 Mo. A. 214, 146 
SW 458; Waltemeyer v. Kansas City, 
71 Mo, A. 354. 

Res judicata generally see Judg- 
ments §§ 1154-1525. 

Right of municipality to: 

Appeal from judgment in favor of co- 
defendant see infra § 2078. : 
Recover over against person pri- 
marily liable see Indemnity § 48. 

87. Kilroy v. St. Louis, 242 Mo. 
79, 145 SW 769. 

38. See statutory provisions; and 
cases infra this note. 

{a] In Iowa it has been held that, 
where a joint judgment is recovered 
against a municipal corporation and 
against a private party responsible 
for the injury, the corporation cannot 
require that plaintiff first proceed 
against the private party, even 
though he has property subject to 


execution. Palmer v. Stacy, 44 Iowa 
340.» 
{b] In Michigan it has been held 


that a judgment against a, city for 
damages for injuries caused by a de- 
fective sidewalk must be enforced 
under the statute (3 Howell St. § 
8218), providing generally for the 
collection of judgments against mu- 
nicipal corporations. Shippy v. 
Mason, 90 Mich. 45, 51 NW 353. 

{c] In Minnesota the charter of 
the. city of Austin provides that, 
where a judgment is rendered against 
both defendants in a joint action 
against the city and the private per- 
san responsible for the injury, execu- 
tions shall first issue against such 
private person, and that if the city 
pays the judgment it shall-own it, 
and may enforce it against the other 
defendant. Clark v. Austin, 38 Minn. 
487, 38 NW 615. 

Enforcements of judgments gener- 
ally see Judgments §§ 1139-1153. 

39. Knotts v. Coffeyville, 118 Kan. 
362, 234 P 948. 

40. See Damages §§ 68-230. 

41. Macon v. Dannenberg, 113 Ga. 
1111, 39 SE 446. And see cases infra 
§§ 2069-2078. 

[a] Damages due to erroneous 


a lot owner compelled’ to employ the 
city engineer to mark lot lines did 
not discover a mistake until after 
completion of a building encroaching 
on an adjoining lot, the meastre of 
damages was the cost of removing 
the house and.replacing it on his own 
lot. Savannah v. Spalding Constr. 
Co. 129 Ga. AL 792, 11:67 SH 346.5 2) 
That the owner so erecting a building 
encroaching on an adjoining lot had 
sold the lot and building did not 
affect the measure of damages, and 
damage from alleged breach of war- 
ranty could not be inquired into. 
Savannah v. Spalding Constr. Co., 
supra. (38) Loss from the purchase 
and resale at a loss of the adjoining 
lot was not recoverable. Savannah y. 
Spalding Constr. Co., supra. 

42. La.—Wilde v. New Orleans, 12 
La. Ann. 15. 

Miss.—Watkins v. Port Gibson, 113 
Miss. 38, 73 S 867 [overr Watkins v. 
Port Gibson, 72 S 470]. 

Mo.—Clay v. Board, 85 Mo. A. 237. 

N. Y.—Sotel v. New York, 81 Mise. 
344, 142 NYS 3861. 

Ont.—Strang v. Arran Tp., 28 Ont. 
Ee LOG hee DomiliRi4k. 

[a] Rule applied.—(1) In an ac- 
tion against a city for damages occa- 
sioned by the tortious acts of munici- 
pal officers within the scope of their 
employment, and ratified by their 
Superiors, when the evidence is un- 
satisfactory as to the amount of 
damages and the property of the use 
of which plaintiff had been deprived 
is of trifling value, only nominal 
damages will be awarded. Wilde v. 
New Orleans, 12 La, Ann, 15. (2) 
Where the only injury to land is a 
Slight reduction in the capacity to 
bear crops, only nominal damages are 
recoverable. Watkins v. Port Gibson, 
113 Miss. 38, 73 S 867. (3) Where a 
city was not liable for the original 
overflow of a sewer, but was liable 
for failure to remove the obstruction 
promptly, and the original damage 
could not be separated from the in- 
creased damage by the delay, prop- 
erty owners were only entitled to re- 
cover nominal damages. Sotel v. New 
York, 81 Misc. 344, 142 NYS 361. 


Nominal damages generally see 
Damages §§ 58-67. 
43. Myers v. San Francisco, 42 


Cal, 215; Litchfield v, Whitenack, 
Tl. A. 364. 

44. Myers v. 42 
Cal. 215. 

45. Lounsberry v. Bridgeport, 66 
Conn, 360, 34 A 938; Chidsey v. Can- 
ton, 17 Conn. 475; Sanford v. Augusta, 
382 Me. 5386; Nestor v. Fall River, 183 
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San Francisco, 


Lowell, 4 Cush. (Mass.) 310. 

[a] “The statute does not intend 
to afford a remedy for all damages, 
caused by .the defect, but only for 
those done to the person, or to the 


horses, teams, carriages, or other 
goods or chattels, of the party in- 
jured.” Harwood y. Lowell, 4 Cush. 


(Mass.) 310, 312. RP ue i 

46. Chidsey v. Canton, 17 Conn. 
475; Sanford v. Augusta, 32 Me. 536; 
Reed v. Belfast, 20 Me. 246. 

47. Wheeler v. Troy, 20 N. H. 77 
(wife); Whitcomb v. Barre, 37 Vt. 
148 (wife); Bailey v. Fairfield, Brayt. 
(Vt.) 126 (minor son); Hunt vy. Win- 
field, 36 Wis. 154, 17 AmR 482 (wife). 
See generally Husband and Wife § 
684; Parent and Child [29 Cyc 1637]. 

48. Hunt v. Winfield, supra. 

49. Ga.—Macon y. Dannenberg, 113 
Ga. 1111, 39 SE 446; Atlanta v. Word, 
78 Ga. 276; Phinizy v. Augusta, 47 
Ga. 260. 

Ill.—Jacksonville v. 62 
FU. 519. 
Se Den Bend v. Paxon, 67 Ind. 

lowa.—Vogt v. Grinnell, 123 Iowa 
332, 98 NW 782; Van Pelt v. Daven- 
port, 42 Iowa 308, 20 AmR 622. 

Kan.—Knotts v. Coffeyville, 118 
Kan. 352, 234 P 948. 

Ky.—Maysville v. Stanton, 14 SW 
675, 12 KyL 586, 

Mass.—O’Brien v. Worcester, 172 
Mass. 348, 52 NE 385; Allen v. Boston, 
159 Mass. 324, 34 NE 519, 38 AmSR 


423. 
(A.) 201 


Lambert, 


Mo.—Frederick vy. Joplin, 


ead 1147; Clay v. Board, 85 Mo, A. 
Nebr.—Plattsmouth Vv. Boeck) 732 


Nebr. 297, 49 NW 167. 

N, Y.—Nims v. Troy, 59 N. Y. 500; 
Gillett v. Kinderhook, 77 Hun 604, 28 
NYS 1044; Summerville Fruit Farms 
v. John Petrossi Co., 124 Misc. 826, 
209 NYS 367 [aff 217 App. Div. 722 
mem, 216 NYS 924 mem]. 

Pa.—Vanderslice v. Philadelphia, 
103 Pa. 102; Cairns v, Chester City, 
34 Pa. Super. 51; McCartney v. Phila- 
delphia, 22 Pa. Super. 257; Beach v. 
Seranton, 5 LackLegN 25. 

Porto Rico.—St. Johns Gas Co. v. 
San Juan, 1 Porto Rico Fed. 160, 

Tenn.—Nashville v. Sutherland, 94 
Tenn, 356, 29 SW 228: Nashville v. 
Comar, 88 Tenn. 415, 12 SW 1027, 7 
LRA 465. 

Tex.—Ostrom v. San Antonio, 38 
Tex. Civ. A. 683, 77 SW 829. 

Wash.—Jones v. Seattle, 23 Wash. 
G53, 63 1 bobo. 

Personal property see infra § 2071. 

Real property see infra § 2070. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘§ 2070] 


[§ 2070] (2) Injuries to Real Property.°° In case 
of injury to real property under the above rule® 
which has its most frequent application in actions 
for injuries resulting from detects or obstructions 
In sewers, drains, or watercourses,°®? the loss actu- 
ally sustained ordinarily is the difference in the 
value of the property before and after the injury,®® 
which in some cases is measured by the difference 
in the rental value of the. property before and after 
the injury,°+ and in other cases by the cost or ex- 
pense of repairing or restoring the property to its 
former state,°> unless the experse thereof exceeds 
the entire value of the property, in which case the 
value of the property is the limit of the measure of 
damages;°° and if, for any considerable time, it 
is not reasonably possible so to repair as to make 
the property habitable, plaintiff is entitled to recover 
the rental value or the value of the use of the prop- 
erty during such period and during the time neces- 
sary for making the repairs.°7 But where railroad 
property was injured by negligence in the construc- 
tion of a street, it was held improper to inelude 
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in the recovery the full salary of a railroad em- 
ployee during the time spent by him in overseeing 
repairs.°S A landowner suing for injuries to his 
land may recover the value of soil taken therefrom, 
or may recover for the diminished market value of 
the land by reason of the removal of the soil, but 
he cannot recover both the market value of the soil 
removed, and the amount of the diminution of the 
market value of the land.®? j 
Permanent or temporary injury. Where the in- 
jury to land is permanent, the measure of damages 
is the depreciation in the value of the property ;°° 
and all damages, both past and prospective, may be 
recovered.*! But the recovery of permanent dam- 
ages incident to the erection and maintenance of a 
plant which constitutes an indictable public nuisance 
will not justify a continuance of the negligent meth- 
ods in the operation of the plant without. habilty 
for further damages.°? Where the injury 1s tem- 
porary or remediable, the measure of damages is not 
the difference in the value of the property before 
and after the injury,** but is the depreciation in 


50. Cross references: 

Damages for injuries arising from 
nuisances generally see Nuisances 
[29 Cye 1271 et seq]. 

Excessive or inadequate damages see 
Damages § 465, ° 

Injury by mob see infra § 2073. 

Interest on damages see infra § 2075. 

et damages see cases supra § 

068. 

51. See supra § 2069. 

52. See cases infra passim this 
section; and supra § 2069. 

53. Ga.—Langley v. Augusta, 118 
Ga. 590, 45 SE 486, 98 AmSR 133; 
Lewis v. Moultrie, 27 Ga. A. 757, 110 
SE 625; Sandersville v. Stanley, 10 
Ga. A. 360, 73 SE 535. 

Ky.—Covington v. Berry, 120 Ky. 
582, 87 SW 317, 27 KyL 962. 

Mo.—Smith v. Sedalia, 182 Mo. i, 
81 SW 165; Kellogg v. Kirksville, 149 
Mo.e Als 1, 1297 SW 157; .Kelloge v. 
Kirksville, 132 Mo. A. 519, 112 SW 
296; Faust v. Pope, 132 Mo. A. 287, 


111 SW 878. 

N. Y.—Cassel v. New York, 167 
App. Div. 831, 153 NYS 410. 

N. C.—Eller v. Greensboro, 190 N. 
C. 715, 130 SE 851; Moser v. Burling- 
ton, 162 N. C, 141, 78 SE 74. 

Okl.—Oklahoma City v. Stewart, 76 
OLAS Zit V8 4. P7719" 

Porto Rico.—Wilson vy. Arecibo, 4 
Porto Rico Fed. 293. 

Tex.—Houston y. Merkel, (Civ. A.) 
153 SW 385. ; 

Wis.—Bunker v. Hudson, 122 Wis. 
43, 99 NW 448. 

[a] Increase in value by general 
raise in land values.—The difference 
in value should not be measured by 
the difference in market value where 
the land has increased in value by a 
general raise in the land values in the 
vicinity. Covington v. Berry, 120 Ky. 
582. 87 SW 317, 27 KyL 962. 

Permanent or temporary injuries 
see infra text and note 60. 

54. Ala.—Eufaula v. Simmons, 86 
Ala. 515, 6 S 47. 

Ga.—Macon v. Dannenberg, 113 Ga. 
1111, 39 SE 446. 

Towa.—Bennett v. Marion, 119 Iowa 
478, 93 NW 558; Loughran v. Des 
Moines, 72 Iowa 382, 34 NW 172. 


Ky.—Louisville v. O’Malley, 53 
SW 287, 21 KyL 8737 
Mass.-—O’Brien v. Worcester, 172 


Mass. 348, 52 NE 385. 

N. y.—Ahrens v. Rochester, 97 App. 
Div. 480, 90 NYS 744; Lawatsch v. 
Kingston, 68 Misc, 236, 124 NYS 578. 

Pa.—McCartney.v. Philadelphia, 22 
Pa. Super. 257. 

[a] Value as dwelling place.—In 
an action for constructing Sewers so 
as to cause water to flow and collect 
on plaintiff's premises, if plaintiff's 
property is of less value as a dwell- 
ing place for herself and family be- 
cause of the flow of water on it, and 


the overflow was caused by defend- 
ant’s wrong, the jury may assess to 
her the difference to her in the value 
of the lot as a dwelling place so over- 
flowed, and its value as a dwelling 
place if not overflowed. Eufaula v. 
Simmons, 86 Ala. 515, 6 S 47. 

Temporary or remediable injuries 
see intra text and note 64. 


55. Jil.—Chicago v. Rust, 117 Il. 
A. 427. 

Ky.—Covington y. Berry, 120 Ky. 
582, 87 SW 317, 27 KyL 962. 

Mont.—Kelly v. Butte, 44 Mont. 
3 B53 ale BY Sn ay Ge 

Okl.—Oklahoma City v. Stewart, 76 
Ok” 240,184 P7079: 


Pa.—Glasgow v. Altoona, 27 Pas 
Super. 55. 
[a] Cost of filling up lots.—A 


property owner may recover the cost 
of filling up his lot where the filling 
up was made necessary to keep out 
the water precipitated thereon by a 
public ditch, where such flooding was 
continuous. Weir Vv. Plymouth 
Borough, 148 Pa. 566, 24 A 94. 

Temporary or remediable injuries 
see infra text and note 69. 


56. Glasgow v. Altoona, 27 Pa. 
Super. 55; Bunker y. Hudson, 122 
Wis. 43, 99 NW 448, 
oot Chicago v. Rust, 117 Ill. A. 
427. 

58. Cincinnati v. Price Hill In- 
clined) Plane) Rie Co 421 Oh. Cirs Ct 
INES. (De 


59. Atlanta v. Holcomb, 20 Ga, A. 
601, 98 SH 259; Atlanta v. Swiney, 20 
Ga. A. 415, 93 SE 24. 

60. Ala.—Ginzler v. Birmingham, 
6 Ala. A. 666, 60 S 976. 

-Ga.—Lewis v. Moultrie, 27 Ga. A. 
757, 110 SE 625. 

Ky.—Ewing v. Louisville, 140 Ky. 
726,' 181 SW 1016, 31 LRANS' 612: 
Madisonville v. Hardman, 92 SW 930, 
29 KyL 253. 

Mo.—Frederick vy. Joplin, (A.) 201 
Sw 1147. 

N. C.—Rhodes v. Durham, 165 N. C. 
679, 81 SE 938. 

Okl.—Ardmore v. Orr, 35 Okl. 305, 
129 P 867. 

Tex.—Clarendon v. Betts, (Civ. A.) 
174 SW 958; Coleman v. Price, 54 Tex. 
Civ. A. 39, 117 SW 905; Paris v. All- 
red, 17 “Mex. ‘Civ Al 125,' 43 Sw’ 62% 
San Antonio v. Mackey, 14 Tex. Civ. 
A. 210, 36 SW 760. 

W. Va.—McHenry v. Parkersburg, 
eet” Va. 533, 66 SH 750, 29 LRANS 

{a] Injury to riparian owner by 
discharge of sewage.—wWhere a city 
collects its sewage, and discharges 
it in a volume into a stream, whereby 
a riparian property owner is injured, 
he may recover for a permanent in- 
jury to the property, and deprecia- 
tion in the value of the land caused 
by the nuisance is a proper element 


| 


of the.damage. Kellogg v. Kirks- 
ville, 182 Mo. A. 519, 112 SW 296. 

[b] Maintenance of dumping 
grounds.— Where, in an action against 
a city for injury to property from the 
maintenance of a dumping ground, 
it appeared that the dumping ground 
had been bought by the city, and that 
it intended to continue such use, and 
that, if it did, plaintiff would con- 
tinue to sustain the same character 
of injury as that for which he sued, 
it justified the conclusion that the 
injury was permanent, within the 
rule authorizing recovery for depre- 
ciation in value. Coleman v. Price, 
54 Tessvi@ive Av 395 EET ISWi90S: 

[ec] Where plaintiff set up several 
different sources of injury in street 
and railroad grading, the measure of 
damages was the difference in market 
value before and after the grading of 
a certain street independent of any 
damages from other sources, the 
cause of action on which was barred. 
Frederick. v. Joplin, (Mo, A.) 201 
Sw 1147. 

Generally see Damages § 187; Nui- 
sances [29 Cye 1275]. 

61. Ala.—Ginzler v. Birmingham, 
6 Ala. A. 666, 60 S 976. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133. 

Ky.—Ewing v. Louisville, 140 Ky. 
726. 131 SW 1016, 31 LRANS 612, 

Mo.—Kellogg v. Kirksville, 149 Mo. 
A. 1, 129 SW 57. 

Okl.—Ardmore y. Orr, 35 Ok]. 305, 
129 P 867. 

Tex.—Houston v. Williams, (Ciy. 
A.) 163 SWesst: Paris “vy. ‘Alimedy 17, 
Tex, Civ. A. 125, 48 SW 62; San An- 
tonio v. Mackey, 14 Tex. Civ. A. 210, 
386 SW 760. 

Generally see Damages § 95. 

62. Moser y. Burlington, 162 N. C, 
141, 78 SE 74. 

63. Me.—Attwood v. 83 
Me. 582, 22 A 466. 

Mass.—Diamond v. North Attlebor- 
ough, 219 Mass. 587, 107 NE 445, 

Okl.—Ardmore v. Orr, 35 Okl, 305, 
129 P 867. 

Tex.—San Antonio v. Mackey, 14 
Tex. Civ. A. 210, 36 SW 760. 

W. Va.—McHenry v. Parkersburg, 
ae Va. 5338, 66 SH 750, 29 LRANS 

[a] Flooding premises with sur- 
face water.—Where a city colleets 
surface water and casts it on adjoin- 
ing premises by means of the grading 
and sewering of streets, so as to sub- 
ject the property to oecasional and 
intermittent submergence, the prop- 
erty owner may recover temporary, 
but not permanent, damages. Mc- 
Henry v. Parkersburg, 66 W. Va. 533, 
66 SEH 750, 29 LRANS 860. 

[6] Where the improper construc- 
tion of a sewer is a temporary wrong, 
liable to be removed at any time, 


Bangor, 
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the rental or usable value during the continuance 
Prospective damages should not 
be allowed where the injury is remediable or tem- 
porary,®> but the recovery, should be confined to 
the damages actually sustained up to the commence- 
ment of the action,®* or time of the trial,®? and such 
other special damages as may be shown,®* such as 
the cost of repairing or restoring the property.®® 


of the injury.®* 


Elements of damages in general. 


the measure of damages to real property, whether 
the injury is permanent or temporary, the jury may 
consider any circumstance which has an elemental 
bearing on the question,’® including the cost of re- 
pairing or restoring the property,’? and the perma- 


nency of injury.*? Loss of profits, 
able with sufficient certainty, may 


plaintiff cannot recover on the ground 
that the sewer permanently dimin- 
ishes the value of his estate. Att- 
wood v. Bangor, 83 Me. 582, 22 A 


466. 

64. Ala.—Eufaula v. Simmons, 86 
Ala. 515, 6 S 47. 

Iowa.—Loughran v. Des Moines, 72 
Iowa 382, 34 NW 172. y 

Ky.—Pikeville v. Riddle, 200 Ky. 
395, 255 SW 638; Henderson v. Herron, 
152 Ky. 341, 1538 Sw 440; Henderson 
v. Robinson, 152 Ky. 245, 153 SW 224; 
Toebbe v. Covington, 145 Ky. 763, 141 
SW 421; Ewing.v. Louisville, 140 Ky. 
726, 1381 SW 1016, 31 LRANS 612; 
Georgetown v. Kelly, 123 SW 251; 
Madisonville v. Hardman, 92 SW 930, 
29 KyL 258. 

Minn.—Batcher_ v. 120 
Minn. 86, 139 NW 140. 

N. Y.—Nims v. Troy, 59 N. Y. 500 
[aff 3 Thomps. & C. 5]; Ahrens v. 
ry age 97 App. Div. 480, 90 NYS 

Okl.—Ardmore v. Orr, 35 Okl. 305, 
129.P 867. 

Pa.—Cairns vy. Chester City, 34 Pa. 


Super. 51. 
Mackey, 14 


Staples, 


Tex.—San Antonio y. 
Tex. Civ. A. 210, 36 SW 760. 

[a] If the landowner waives the 
question of permanent injuries to his 
premises, the proper measure of 
damages for an overflow caused by 
the discharge of surface waters is 
the diminished rental of the premises 
during the years through which the 
overflow continued. Eufaula v. Sim- 
mons, 86 Ala. 515, 6 S 47: 

‘[b] Obstruction of sewer.—Where 
the property owner did not claim that 
a sewer with which his property was 
connected was not properly con- 
structed, but claimed damage to his 
property because of negligence in per- 
mitting it to become stopped up, he 
was not entitled to recover damages 
for permanent injury to the property. 
Toebbe v. Covington, 145 Ky. 763, 141 
Sw 421. 

Generally see Damages § 187; Nui- 
sances [29 Cye 1273]. 

65. Ala.—Ginzler v. Birmingham, 
6 Ala. A 666. 60 S 976, : 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 1338. 

Mass.—Diamond vy, North Attlebor- 
ough, 219 Mass. 587, 107 NE 445. 

Mo.—Carson v. Springfield, 53 Mo. 
A. 289. : 

Okl.—Ardmore v. Orr, 35 Okl. 305, 
129 P 867. 

Tex.—Paris v. Allred, 17 Tex. Civ. 
A, 125, 43 SW 62. 

[a] Where the cause of injury is 
abatable either by an expenditure of 
labor or money, it will not be held 
permanent. Ardmore y. Orr, 35 Okl. 
305, 129 P 867. 

[b] It cannot be presumed that 
the municipality will continue its 
tortious acts. Diamond v. North At- 
tleborough, 219 Mass. 587, 107 NE 


Generally see Damages § 95. : 
66. Ala.—Ginzler v. Birmingham, 
6 Ala, A. 666, 60 S 976. 
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coverable.”® 
not alleged.” 


In determining 


when ascertain- 
be recovered in 


Ky.—Princeton v, Pool, 171 Ky, 638, 
188 SW 758 [reh den 174 Ky. 185, 191 
SW 865]; Henderson vy. Herron, 152 
Ky. 341, 153 SW 440; Henderson v. 
Robinson, 152 Ky. 245, 153 SW 224. 

Md.—Frederick y. Joplin, (A.) 201 
SW 1147. 

Oki.—Ardmore v. Orr, 35 Okl. 305, 
129 P 867. ; 

Tex.—Paris. v. Allred, 17 Tex. Civ. 
A. 125, 48 SW 62. 

67. San Antonio v. Mackey, 14 
Tex, Civ. A. 210, 36 SW 760. 

68. Farley v. Des Moines, 199 Iowa 
974, 203 NW 287; Loughran vs Des 
Moines, 72 Iowa 382, 34 NW 172; San 
Antonio v. Mackey, 14 Tex. Civ. A. 
210, 36 SW 760; McHenry v. Parkers- 
burg, 66 W. Va. 533, 66 SE 750, 29 
LRANS 860. 

[a] Where damages are claimed 
for using plaintiff’s lands as a dump- 
ing ground, it should be assumed that 
such damages will not be permanent, 
since it may be abated by the removal 
of the deposit or by the action of the 
elements; and the measure of dam- 
ages is the loss of the rental value 
up to the time: of trial and such other 
accrued special damages aS may be 
shown, including the necessary cost 
of removing the deposit. San An- 
tonio v. Mackey, 14 Tex. Civ. A. 210, 
36 SW 760. 

[b] Items recoverable.—(1) In an 
action for temporary damages to land 
by flooding of surface water due to 
street improvements, plaintiff may 
recover the cost of repairing the in- 
jury, reimbursement for expenses di- 
rectly occasioned by the flooding, 
compensation for loss of use and 
rentals, destruction of, and damages 
to, personal property, and the like, 
but he cannot recover in addition the 
cost of altering the condition of the 
property so as to abate the cause of 
injury or render the property immune 
from its operation. McHenry v. 
Parkersburg, 66 W. Va. 533, 66 SE 
750, 29 LRANS 860. (2) The owner 
of flooded premises, suing for dam- 
ages sustained during one year, was 
entitled to recover any special dam- 
ages, such as the loss of chickens, the 
cost of garden seed plus the reason- 
able value of the use of the land for 
one year, or was entitled to special 
damages, plus the reasonable market 
value of growing vegetables de- 
stroyed in the field, or the market 
value in their matured condition less 
deduction for the reasonable expense 
of material and marketing products, 
but was not entitled to recover for 
the loss of the use of lots, and the 
loss of garden truck produced thereon 
during the same period. Farley v. 


Des Moines, 199 Iowa 974, 203 NW 
287. 
69. Toebbe v. Covington, 145 Ky. 


763, 141 SW 421; Ewing v. Louisville, 
a Ky. 726, 131 SW 1016, 31 LRANS 
61 


70. Ala.—Eufaula v. Simmons, 86 
Ala, 55, 6: S$. 4%, 

Cal.—Kramer v, Los Angeles, 147 
Cal. 668, 82 P 334. 


an action for damages to land from flooding."* But 
where a building, unlawfully maintained within the 
fire limits, is destroyed by the municipal authorities, 
the owner is not entitled to recover for damage to 
his business by reason of loss of profits resulting 
from a change of location,’ or for damages to his 
leasehold interest in the land.’® 
tal distress, humiliation, and annoyance are not re- 
And the jury can.consider no element 


Damages for men- 


Injury to health of occupants.7® While there is a 
conflict of authorities as to the right to recover for 
sickness or personal discomfort arising from a nui- 
sance created by defective or obstructed sewers or 
drains,’® nevertheless the effect of the nuisance upon 
the health of plaintiff and his family and upon 


Iowa.—Vogt v. Grinnell, 123 Iowa 
332, 98 NW 782; Correll v.: Cedar 
Rapids, 110 Iowa 333, 81 NW 724. 


Md.—Frostburg v. Hitchins, 99 Md.. 


617,59: A499: 

Mo.—Frederick vy. Joplin, (A.) 201 
SW 1147. 
iene Y.—Wing v. Rochester, 9 NYS 

Wis.—Barden vy. Portage, 79 Wis. 
126, 48 NW 210. 

[a] Particular circumstances con- 
sidered.—(1) In an action for unlaw- 
fully tearing down plaintiff's building 
alleged to be a nuisance, a verbal 
agreement between the city’s attorney 
and counsel for the property owner to 
the effect that nothing further should 
be done in the matter until after the 
decision of a pending cauSe between 
other parties involving similar prin- 
ciples, and the fact of its breach, 
may be considered by the jury in as- 
certaining the damages. Frostburg 
v. Hitchins, 99 Md. 617, 59 A 49. (2) 
In an action for damages by overflow 
of lands caused by obstructions of 
surface waters, the value of fruit 
trees and vines destroyed may be con- 
sidered in estimating the damages. 
Predenck v. Joplin (Mo.) 201 SW 

71. _Ga.—Macon v. Dannenberg, 113 
Ga, 1111, 39 SE 446. 


Mass.—O’Brien v. Worcester, 172 
Mass. 348, 52 NE 385. 
Mo.—Frederick vy. Joplin, 201 SW 


1147. 

Pa.—Strauch vy. Pittsburgh, 70 Pa. 
Super. 251. 

Wis.—Davelaar v. Milwaukee, 123 
Wis. 413, 101 NW 361. z 

And see supra text and note 55. 

[a] Injury to house and deprecia- 
tion in value of lot.—Where damages 
are claimed for depreciation in the 
value of the lot as well as injuries to 
houses situated thereon, evidence of 
the cost of repairing and rendering 
the house inhabitable is relevant and 
admissible, only as such evidence is 
confined to the items of cost neces- 
sary to repair or supply defects occa- 
sioned by the collection of water on 


the lot. Macon v. Dannenberg, 113 
Ga. 1111. 39 SE 446. 
72. Glasgow v. Altoona, 27 Pa. 


Super. 55 (the municipality may 
show that the injury was not perma- 
nent). ‘ 

Measure of damages for permanent 
pores see supra text and notes 60-— 


73. McNinch v, Columbia, 128 S. C. 
54, 122 SE 403; Rappel Co. v. Mani- 
towoc, 182 Wis. 141, 195 NW 399, 

74 Wheeler v. Aberdeen, 45 Wash. 
63, 87 P 1061. 

75. Wheeler v. Aberdeen, supra. 

76. Ostrom v. San Antonio, 33 Tex. 
Civ. A. 683, 77 SW 829; Wheeler v. 
Aberdeen, 45 Wash. 638, 87 P 1061. 

77. Kellogg v. Kirksville, 132 Mo. 
A. 519, 112 SW 296; Fidelity, etc., Co. 
v. Seattle. 16 Wash. 445. 47 P 963. 

78. Generally see Nuisances [29 
Cye 1271]. 

79. See supra § 1896. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2070-2072] 


others may be considered as bearing upon the rental 
value of the property.®® ; 

Reduction or mitigation of damages.*! The jury 
should deduct such damages as are the result of 
plaintiff’s failure to exercise ordinary care to pre- 
vent damages,®? or such as are the result of separate 
torts of other persons or corporations.®* But where 
the municipality and others are jointly and sev- 
erally lable for the injuries sustained, the fact that 
other persons acted together with the municipality 
will not afford the latter a defense.** Nor is the 
court precluded from fixing reasonable damages 
caused by pollution of a stream because such dam- 
ages are difficult of ascertainment with exactness 
by reason of other causes contributing to the pol- 
lution.®®> In estimating the damages to land any 
general enhancement of its value, as a result of the 
acts causing the injury complained of, cannot ordi- 
narily be considered in reduction of damages.*® 
And a municipality sued by riparian owners for the 
pollution of a stream by emptying its sewage into 
it is not entitled to deduct a sum representing such 
injury as would have been inflicted by the munici- 
pality had it been without sewers, especially where 
there is no evidence from which it is possible to 
estimate such an allowance.** 

Separation of damages; part of causes barred. 
Where damages to land were caused by improve- 
ments covering a period of years, all but one of 
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which causes of action are barred, it is for the 
court, sitting as a jury, to separate the damages.** 

[§ 2071] (3) Injuries to Personal Property.*® The 
measure of damages recoverable in the case of de- 
struction of personal property is the value of the 
property at the time it was destroyed.2° Where 
personal property is injured, but not entirely de- 
stroyed, the measure of damages is the diminution 
in its market value,®! together with any items of 
expense necessarily incurred in the preservation of 
the property from further damage.®? Loss of the 
use of property injured by a defect in a highway 
has been held recoverable in some jurisdictions ;% 
but other authorities have held that such loss is 
not an element of damage under a statute allowing 
recovery for damage to person or ‘‘property.’’? 
Nor does a statute allowing recovery for damage: to 
‘property’? authorize recovery for a loss of time 
or additional expenses caused by inability to use the 


‘highway. 


[§ 2072] c. Personal Injuries.°* Compensation for 
the actual injury sustained is ordinarily the meas- 
ure of damages for personal injuries suffered by 
reason of a municipal tort,®’ including the loss of 
time®* and expenses incurred in effecting a cure;%® 
the bodily pain and suffering undergone,! except. 
such as results from plaintiff’s want of ordinary 
care in being restored’? and mental suffering when 


80. Ala.—Eufaula y. Simmons, 86 
Ala, 5415..6 S 47. 

Del.—Benson  v. 14 
Del. 359, 32 A 1047. 

Tll.— Litchfield v. Whitenack, 78 Il, 
A. 364. 

Ky.—Kemper v. Louisville, 14 
Bush. 87; Louisville v. O'Malley, 53 
SW 287, 21 KyL 873. 

N. Y.—Clark v. Rochester, 43 Hun 
271, 5 NYS 456. 

N. C.—Hind¢s v. Rocky Mount, 162 
N. C. 409, 78 SE 510, LRA1915C 751, 
AnnCasi1915A 132; Moser v. Burling- 
ton, 162 N. C..141, 78 SE 74. 


Wilmington, 


81. Generally see Damages §§ 224— 
230. 
g2. Macon v. Dannenberg, 113 Ga. 


1111, 39 SE 446; O’Brien v. Worcester, 
172 Mass. 348, 52 NE 385; Montreal 
v. Watts & Scott, Ltd., 69 DomLR 1. 


83. Macon v. Dannenberg, 113 Ga, 
qcie) ag E 446; Loughran v. Des 
Moines, Iowa 382, 34 NW 172; 


Standard Bag, ete., Co. v. Cleveland, 
HOO Oi, (Cap o00. 
84. San Antonio v. Mackey, 14 Tex. 
Civ. A. 210, 36 SW_760. 4 
85. Lawatsch v. Kingston, 68 Misc. 
. 124 NYS 578. 

fone Mayrant vy. Columbia, 82 S. C. 
273, 64 SH 416; Houston v. Merkel, 
(Tex. Civ. A.) 153 SW 385; 
Midvale City, 56 Utah 1, 
And’ see Stevens v. Worcester, 
Mass. 45, 81 NE 907 (holding that a 
city, diverting water from a stream 
above a mill and discharging it into 
the stream below the mill, is not en- 
titled to a set-off on account of tne 
fact that water was wasted by the 
city’s reservoirs and aqueducts main- 
tained above the mill, and passed into 
the river above the mill). Compare 
Smith v. San Antonio, (Tex. Civ. A.) 
57 Sw 881 [rev on other grounds 94 
Tex. 266, 59 SW 1109] (holding that, 
where plaintiff sued a city for dam- 
age caused by the flow of sewage 
along the border of his land, it was 
error to admit testimony on the part 
of defendant to show that the sew- 
age enhanced the value of land 
through which it flowed, for agricul- 
tural purposes, where the sewage 
did not flow on plaintiff's land, and it 
wes not possible for him to uge it). 
[a] Thus ina landowner’s action 
-against a city for negligence in 
failure to keep in repair a ditch con- 
structed by the city in widening a 


street, any benefit to the land and 
enhancement in the value of the prop- 
erty as a result of the widening of 
the street is immaterial. Davis v. 
Midvale City, 56 Utan If, 189 P 74. 
87. Doremus v. Paterson, 73 N. J. 
Eq. 474, 69 A 225, 
88. Frederick y. Joplin, (Mo.) 201 
SW 1147. 
2 Generally see Damages §§ 182— 
186 


90. Colbourn v. Wilmington, 20 
Del, 4438, 56 A 605; Macon v. Small, 
108 Ga. 309, 34 SH 152; Oklahoma City 
v. Hoke, 75 Okl. 211, 182 P 692. 

; puvcronh on damages see infra § 
075. 
91. Macon vy. Small, 108 Ga. 309, 

34 SE 152. 

92. Macon-y. Small, supra; Dave- 
laar v. Milwaukee, 123 Wis. 413, 101 
NW 361. 

93. Brown v. Southbury, 53 Conn. 
212, 1 A 819; Telfair County v. Clem- 
ents; .1 GausA. 437,757) (SH. £0593 
Wheeler v. Townshend, 42 Vt. 15. 

[a] Loss of use of wagon while 
being repaired.—Wheeler v. Town- 
shend, 42 Vt. 15. 


94. McLaughlin v. Bangor, 58 Me. 
3898. See Page v. Sumpter, 53 Wis. 
652, 11 NW 60 (use of mare between 


injury and her death, including plain- 
tiff’s services in taking care of her, 
held not recoverable). 

{a] Loss of the use of a vehicle 
for a reasonable time while it is be- 
ing repaired is not an element of 
damages, in an action against a mu- 
nicipality for injury to such vehicle 


Va. 323, 42 AmR 780. 
nga) orator v. La Valle, 36 Wis. 


G Ont.—Young v. 
nt. L, 467, 3 OntWN 10 

925 [dism app 22 a er 
WN 262, 17 OntWR 
Trenton, 17 OntWN 2 


_ [a] 
rlage. 


Oliver v. La Valle, 
Increased damages 


Gravenhurst, 24 
Ont. L. 291, 2 Ont 
whee Bingham v. 
Items allowable:—(1) Miscar- 
Bovee v. Danville, 53 Vt. 183; 

36 Wis. 592. (2) 
caused by unskill- 


ful treatment by surgeon of ordinary 


skill. 


95 AmD 590; Swalm y, Joliet, 219 


Stover v. Bluehill, 51 Me. 


) 439. 
Chicago vy, Martin, 49 Til, rH 


A. 123; Hardin y. Moline, 179 Tl.’ A. 


ee powenias v. Des 
8 > Bh 172; Ss 

Spr anford 
W. Va. 323, 42 AmR 780 


99. 
Conn. 


Moines, 72 Iowa 
N i Vv. A 

536; Wilson y. Whhealiasorit 
Conn.—Linsley 


225, 88. AmD 79, USamell, 15 


Ill.—Chicago v. Martin, 49 
95 AmD 590; Mardin v. Molin, uy 


Til, A. 


101: Gibson vy. Murray. 120 Til, 


A. 296 [aff 216 Ill. 589, 75 NF 319 


TIowa.—Loughran 


lowa 


Me.—Sanford 


536. 


Mass.—Barron vy, 


Mass. 


Tex.—Houston, ete., R. Co. 


v.D 
382, 84 NW 172, °> Moines, 72 


v. Augusta, 32 Me. 


Ww 
46,97 NE 622, \eertown, 211 


Vv. Chars 


waine, 30 Tex. Civ, A. 633, 71 SW 401 


W. Va.—Wilson vy, 
Va. 323, 42 AmR 780. 
Expenses incurred 


Wheeling, 19 Ww. 
for injury to 


wife or child see supra § 2068.. 


a 


Ill.—Chiecago vy. i 
by a defect in the highway. Mc-| 241, 95 AmD 590: Seema pee geht 
Laughlin v. Bangor, 58 Me. 398. 219 Ill. A. 123; Mast Alton vy ee iet, 
se IV ORE ag Y- Sate fete ante epee 126 Ill, A. 564. rank- 
Brailey , v. outhborough, ush. y.—Lexington vy. Auger 
(Mass.) 141. 11 Ky. Op. 657. ser, 4 KyL 23,. 
96. Excessive or inadequate dam- Me.—Mason y. Ellsworth, 32 ‘Me 


ages see Damages §§ 397-464. 

Injury by mob see infra § 20738. 

97. I11l.—Chicago v. Martin, 49 Tl. 
241, 95 AmD 590; Swalm v. Joliet, 219 
Till, A. 123: Gibson vy. Murray, 120 111, 
A. 296 [aff 216 Ill. 589, 75 NE 319]. 

Me.—Stover v. Bluehill, 51 Me. 439, 

Mass.—Allen v. Boston, 159 Mass. 
824, 34 NE 519, 88 AmSR 423. 

N. Y.—Wallace v. New York, 2 Hilt. 
440, 9 AbbPr 40, 18 HowPr 169. 

Vt.—Bovee vy. Danville, 53 Vt. 183. 

Wash.—Hase v. Seattle, 57 Wash. 
230, 107 bib. 

W. Va.—Wilson vy. Wheeling, 19 W. 


271; Verrill v. Minot, 31 Me. 


299. 


Mass.—Canning y. Williamstown, 1 


Cush. 


451. 


N. Y.—De Forest v. Utica, 69. N, Y. 


614 mem. 


Vt.—Bovee.v. Danville, 58 Vt. 183: 


Wash.—Shearer  y. 
mo le ta P.O. 


Wash 


Buckley, 31 


W. Va.—Wilson v. Wheelin 
Va. 323, 42 AmR 780. Ese Pr 


[a] 


Physical suffering from pre- 


mature birth of children is an element 


of damages. Bovee vy. Danville, 53 
Vt. 183. = 
2. Gilman v. Haley, 7 1ll. A, 349. 
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accompanied by actual injury. Where a defect in 
a street caused plaintiff to be thrown on a nuisance 
ereated by him, he cannot recover for any enhance- 
ment of damages due to the nuisance.* 

The trouble and expense of prosecuting the ac- 
tion has been held a proper element of damages 


where the injury was willful.® 


Prospective damages.” In case of permanent in- 
jury prospective as well as present or past damages 
are recoverable,® especially where the injury causes 
a disability for further exertion, and-consequent pe- 
euniary loss;7 but previous permanent injuries to 


plaintiff cannot be considered.° 
Reduction or mitigation.® 


to the injury."* 


Statutory limitation of amount. Under some stat- 
utes!2 the measure of damages cannot be greater 


gs. Canning v. Williamstown, 1 
Cush. (Mass.) 451; Bovee v. Danville, 
53 Vt. 1383. i 

{al Iental suffering from prema~- 
ture birth of children.—Bovee v. Dan- 
ville, 53 Vt. 183. 

Generally see Damages § 151 et seq. 

4. Lavery v. Manchester, 58 N. H. 
444, 

; 5. Wilson v. Granby, 47 Conn. 59, 
36 AmR 51; OD v. Bushnell, 15 

ionn. 225, 38 AmD 79. 
re. Chicago v. Martin, 49 Ill. 241, 
95 AmD 590; Wilson v. Wheeling, 19 
W. Va. 323, 42 AmR 780; Weisenberg 
vy. Appleton, 26 Wis. 56, 7 AmR 89. 

7. Chicago v. Martin, 49 Ill. 241, 
95 AmD 590; Wilson v. Wheeling, 19 
W. Va. 323, 42 AmR 780. j 

8. Marshall v. Kansas City, 93 Mo. 


54. 
9. Generally see Damages §§ 224— 
10. Harding v. Townshend, 43 Vt. 


536, 5 AmR 304. 
Generally see Damages § 228. 


ll. Doherty v. St. John, 26 N. B. 
618. ann 

12. See statutory provisions. 

13. See cases infra this note. 

[a] Statute construed.—Raymond 


vy. Keseberg, 91 Wis. 191, 64 NW 861. 

[b] Effect of repeal of statute 
upon prior judgments.—Pullen_ v. 
Eugene, 77 Or. 320, 146 P 822, 147 P 
768, 151 P 474, AnnCas1917D 933. 

14. Liability oo municipality see 
supra §§ 1739-1743. 

1 SSditimbre v. Poultney, 25 Md. 
107 


Interest on damages see infra § 


2075. “ 
16. Brightman v. Bristol, 65 Me. 


426, 20 AmR 711. 


17. See statutory provisions. 
18. See cases infra this note. | 
{a] For example.—A municipal 


rporation may show, in mitigation 
of Si giaz6s! that plaintiffs had ex- 
posed their property in the public 
market in violation of an ordinance 
of the city requiring the markets to 
be closed at the hour when the in- 
jury was done. Fortunich v. New Or- 
leans, 14 La. Ann. 115._ 

{b] The statute contemplates 
that whatever may have influenced 
the eonduct of the mob may be 
shown in mitigation of damages, and 
hence, where a saloon keeper sued 
for injury to his person and _ de- 
struction of his liquors and saloon 
fixtures by a mob, evidence of his 
conduct and reputation was _ admis- 
sible. Stevens v. Anthony, 82 Kan. 
(79, 107 P 557. 

{c] Statute construed and ap- 
plied.—Adams v. Salina, 58 Kan, 246, 
48 P 918. 

19. Gonerally see Damages §§ 268-— 
52 


98. 
20. Ill.—Chicago v. Langlass, 


Insurance received by 
plaintiff cannot be set up by defendant in reduction 
of damages,!® nor is plaintiff’s neglgence ground 
for reduction of damages where it did not contribute 
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[§§ 2072-2074 


than a specified sum.7* 

[§ 2073] d. Injuries by Mob.1* 
measure of damages for injury to property by mob 
violence is the full amount of the damages sus- 
tained,!® although under some statutes only a frac- 
tional part of the actual value of the property at 


Ordinarily the 


the time of its destruction can be recovered.!® 


ciously 


Tll. 256, 4 AmR 603; Chicago v. Mar- 
tin, 49 Ill. 241, 95 AmD 590. 
Iowa.—Bennett v. Marion, 102 Iowa 
425, 71 NW 360, 63 AmSR 454. 
La.—MeGary v. Lafayette, 12 Rob. 
674, 43, Amp 239. 
Miss.—Newton v. Wilson, 128 Miss. 
726, 91 S 419. 
Mo.—Hunt v. Boonville, 65 Mo. 620, 


27 AmR 299. i 
N. Y.—Costich v. Rochester, 68 
16 Oh. 


App. Div.:6238,, 73 INYS: $35. 
Oh.—Newark v. McDowell, 
Cir: Ct. 155699) Oh. (Cir Dee. 12605 
W. Va.—Wilson v. Wheeling, 19 W. 
Va. 323, 42 AmR 780. 


21. Conn.—Burr v. Plymouth, 48 
Conn, 460; Wilson vy. Granby, 47 
Conn. 59, 36 AmR 51. : 

Ill.—Chicago v. Kelly, 69 Ill. 475; 
Chicago v. Martin, 49 Ill. 241, 95 


AmD 590. 
piensa eae vy. Lindsay, 26 Kan. 

Ky.—Covington v. Faulhaber, 178 
Ky. 586, 199 SW 32 [den reh 177 Ky. 
623, 19% SW. 51065]; Covington “Vv. 
Faulhaber, 177 Ky. 623, 197 SW 1065. 

Minn.—Hammer v. Forde, 125 Minn, 
146, 145 NW 810, 812 [cit Cyc]. 

N. H.—Woodman vy. Nottingham, 
49 N. H. 387, 6 AmR 526. 

N. Y.—Wallace v. New York, 2 
Hilt. 440, 9 AbbPr 40, 18 HowPr 169. 
FON dea yi as v. Johnstone, 252 P 

Porto Rico.—St. Johns Gas Co. v. 
San Juan, 1 Porto Rico Fed. 160. 

Vt.— Willett v. St. Albans, 69 Vt. 
330, 38 A 72. 

[a] For example where a city 
constructs a sewer of good material 
and in a skillful manner, it is liable 
to one on whose land filth is dis- 
charged therefrom only for actual 


damages. Jacksonville v. Lampert, 
62) Ti 519. 
[b] Where trespass to land is 


wantonly and vindictively committed 
by a municipality, exemplary dam- 
ages may be allowed. St. Johns Gas 
ee v. San Juan, 1 Porto Rico Fed, 

[c] Malice not shown.—(1) Law- 
ton v. Johnstone, (Okl.) 252 P 2938. 
(2) Where a city drained its reser- 
voir annually into a creek running 
across plaintiff’s land, and “plaintiff 
had previously recovered for damages 
therefrom, the fact that the negli- 
gent act recurred does not snow 
malice or an intent to oppress, so as 
to warrant punitive damages. Coy- 
ington v. Faulhaber, 178 Ky. 586, 199 
Toes [den reh 177 Ky. 623, 197 Sw 

22. Herfurth v. Washington, 6 D. 
C. 288; Costich v. Rochester, 68 App. 
Div. 623, 631, 738 NYS 835; Ostrom 
v. San Antonio, 33 Tex. Civ. App. 683, 
77 SW 829. 

“There are 


weighty reasons, 


Mitigation of damages. 
fact of plaintiff’s misconduct in inducing a mob to 
violence may be considered in mitigation of damages 
claimed by him for injuries to person or property 
received by reason of such mob.1® 

[§ 2074] e. Exemplary Damages.'® In the absence 
of a statute authorizing exemplary or vindictive 
damages, such damages ordinarily cannot be recov- 
ered in a tort action against a municipality,?° at 
least. where the injury was not willfully or mali- 
inflicted.71 
against a municipality the circumstances must be 
exceptional or extraordinary.?? 


Under some statutes?’ the 


To warrant such damages 


whether we seek to designate them 
by. that very general term, ‘public 
policy,’ or otherwise, which oppose 
the application of the doctrine of 
punitive damages to municipal cor- 
porations, even in those cases where 
they might be justifiable against 
private corporations. The latter are 
largely created and administered for 
purposes of profit or for some other 
personal object. Those who become 
members of them do so voluntarily, 
and in the majority of instances in 
the hope of gain. There are mani- 
fold and speedy ways by which to 
reach and replace any representative 
or agent who so mistakes or disre- 
gards his duty as to render liable in 
punitive damages the persons and 
interests represented by him. The 
municipal corporation is different. It 
is not organized for any purpose of 
gain or profit, but it is a legal crea- 
tion engaged in carrying on govern- 
ment and administering its details 
for the general good and as a matter 
of public necessity. The individuals 
who in the aggregate constitute it 
and submit certain of their affairs to 
its control and management are not 
always volunteers in so doing. if 
they happen to live within the limits 
of its jurisdiction, they become mem- 
bers of it to the extent of being 
represented by its agents and having 
their property liable for their acts. 
While theoretically they have a voice 
in selecting the agents who shall 
represent and control the municipal- 
ity, we know that practically it often 
happens that the government is not 
of their choice and its management 
not in accordance with their judg- 
ment. Notwithstanding this, it has 
been justly held that the municipal- 
ity and through it the individuals 
who compose it must answer in com_ 
pensation to any one injured by the 
illegal acts of municipal officers who 
while acting upon permitted subjects, 
make mistakes or even transgress 
their powers. As we have seen, how- 
ever, punitive damages only follow 
willful and intentional misdoing or 
reckless indifference equivalent there- 
to. It is scarcely possible that an act 
of either class should be cloaked in 
good faith, It would be a very 
rigorous and severe rule to go this 
step further and make a municipality 
and the property which it represents 
liable for damages in excess of com- 
pensation when some representative 
or agent became absolutely derelict 
to the duty for which he was selected 
and entered upon a course or act of 
defiant illegality. There is not any 
corresponding hardship to the injured 
party in denying this liability. He is 
entitled in a proper case to have full 
compensation for all injuries actually 
sustained. In-many instances, as in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 2075] f. Interest.2® In some cases interest may 
be allowed on a claim for damages, as an element 
thereof.24 But under a statute providing for re- 
covery in actions for injuries caused by defective 
ways ‘‘the amount of the damage sustained 
thereby,’’ interest is not recover: able, 2Benor isa 
municipal corporation liable for interest under a 
statute authorizing interest ae damages in a per- 
sonal injury action against any ‘‘corporation.’’?" . 

[§ 2076] g. Dependent on Notice of Claim. Plain- 
tiff cannot recover damages for injuries other than 
those which oceurred or arose during the period in- 
cluded in his notice or statement of ¢laim,?’ and 
damages occurring subsequent to the presentation of 
such claim cannot be recovered.?® But this rule has 
been held inapplicable in equity where the award 
of damages is merely incidental to the relief by in- 
junction.*® The question whether the amount of 
recovery is hmited to the amount and items of dam- 
age stated in the notice of claim has already been 
discussed.*° 

[§ 2077] 14. Costs. In accordance with the gen- 
eral rule that the prevailing party is entitled to 
costs,*4 a recovery of damages against a munici- 
pality for a tort entitles plaintiff to have his costs 
taxed against defendant, in the absence of a special 


this particular case, if he feels that | 141]. 

legal damages will not sufficiently 30. See supra § 
compensate him for a continuing or 31. See Costs § 10. 
recurring trespass, he can find other 32. Taylor v. Cohoes, 
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statute to the contrary.** Under some statutes, 
however, in order that plaintiff may be entitled to 
costs, he must have duly presented his claim to 
the proper municipal authorities at the time and 
in the manner prescribed by the statute,?* but the 
fact that the claim did not specify the various ele- 
ments of damage,*4 or was for less than the amount 
sued for and recovered,** or was not verified,** will 
not prevent recovery of costs. A statute or ordi- 
nance requiring such presentation as a condition 
precedent to recovery of costs in an action on a 
‘‘elaim’’ or ‘‘account,’’ or which otherwise indi- 
cates that it was intended to refer only to actions 
ex contractu, will not preclude recovery of costs for 
failure to comply with its provisions in actions ex 
delicto.** 

Security for costs. In some jurisdictions persons 
who are not ratepayers are required to make a de- 
posit of money as security for costs in actions 
against municipalities for injuries arising from fail- 
ure to keep streets in repair.*® 

[§ 2078] 15. Appeal and Error—a. In General. 
The rules governing review on appeal or writ of 
error in civil actions generally**® apply in tort ae- 
tions against municipalities.t4? Thus as a general 
rule the appellate court will review only such ques- 


hibiting the allowance of costs to 
plaintiff in an action against a mu- 
nicipal corporation in which the com- 


105 N. Y.|plaint demands a judgment for money 


relief by way of injunction upon the 
equity side of the court. In conclu- 
sion, both upon authorities ané upon 
principle, we think, as was said by 
the court in Chicago v. Martin, 49 Ill. 
241, 246 that ‘it is Scarcely conceiv- 
able that a case could be made 
against a municipal corporation jus- 
tifying punitive damages.’”’ Costich 
vy. Rochester, supra. 

23. Generally see Damages §§ 144— 


148. 

24 Kelly v. Butte, 44 Mont. 115, 
119 P71; Buffalo, ete., Turnp: Co. 
v. Buffalo, 1 Thomps. & C. 537 [aff 
58 N. Y. 639 mem]. 

[a] Injury to real property.—In 
an action for injury caused by flood- 
ing a mine, interest is allowabie In 
the discretion of the jury. Kelly v. 
Butte, 44 Mont. 115, 119 P 171. 

[b] Injury to personal property.— 
Where a horse was injured so as to 
be valueless by the fault of defend- 
ant, interest might be allowed upon 
the sum lost. Wilson v. Troy, 135 
N. Y. 96, 32 NE 44, 31 AmSR 817, 18 
LRA 449. 

[ec] Injury by mob.—(1) In an ac- 
tion, founded on the statute of April 
13) 4855 (L, [1855] c 428 p 800), 
against a city for the destruction of 
property by a mob, the jury may 
allow interest on the value of the 
property if they think justice re- 
quires it. Orr v. New York, 64 Barb. 
CN. Y.) 106. (2) Under such statute 
interest should be allowed upon the 
value of the property destroyed from 
the time of demand made upon the 
corporation. Greer v. New York, 26 
N. Y. Super. 406. 


25. Sargent v. Hampden, 38 Me. 
581. : 
26. Boulder v. Stewardson, 67 


Colo. 582, 189 P 1. 

o7. Bessemer v. Pope, 212 Ala. 16, 
101 S 648; Klingenberg v. New York, 
164 ae Div. 718, 150 NYS 199. 

[a] In Manitoba, under Rev. St. 
(1903) ec 116 § 667, plaintiff's damages 
from the obstruction of a highway 
are limited to those sustained since 
one month prior to the service of the 
notice of claim. Noble v. Turtle 
Mountain, 15 Man. 514. 

28. Duryea v. New York, 26 Hun 
CNTY.) 120: 

29. Baumann vy. New York, 180 
App. Div. 498, 167 NYS 720 [mod on 
other grounds 227 N. Y. 25, 124 NE 


54, 11 NE 282; Hagan v. Rochester, 
68 Hun 331, 22 NYS 955 [aff 140 N. 
Y. 635 mem, 35 NE 891 mem]. And 
see cases infra note 87. 

Costs in actions against munici- 
pality other than for tort see infra 
XXI in 44 C. J. 

33. See statutory provisions; 
eases infra this note. 

[a] Statutes construed and ap- 
plied.—(1) Generally. White v. Bon- 
ner Springs, 99 Kan. 148, 160 P 1024; 
Beard v. Kansas City, 96 Kan. 102, 
150) Py 640%) Ft... Seott vs) Eliott; 68 
Kan. 805, 74 P 609 (under Gen. St. 
[1901] § 860). (2) The statute penal- 
izes plaintiff to the extent that he 
cannot recover costs where he fails 
to present his claim, but does not 
prevent the maintenance of the ac- 
tion. Knoll y. Salina, 98 Kan. 428, 
157 P 1167; Atchison vy. King, 9 Kan: 
550; Sallisaw v. Ritter, 42 Okl. 626, 
142 P 391; Idabel v. Harrison, 42 Ok}. 
AGO pa alee Lie Ole 

[b] Repeal of statute.—The pro- 
vision of the Charter of Rochester 
(L. [1880] ce 14, as amended by L. 
[1881] c¢ 343) § 218, requiring fifteen 
days’ notice precedent to the right to 
tax costs in an action for negli- 
gence, was repealed by implication by 
§ 80 of the charter as amended by 
L. (1890) c 561.. Hagan v. Roches- 
ter; 68 Hun 331, 22 NYS 955 [aff 140 
N. Y. 6385 mem, 35 NE 891 mem]. 

Notice or presentation of claim 
generally see supra §§ 1956-1984. 


and 


34. Salina v. Kerr, 7 Kan. A. 223, 
b2°P 90de 
‘35. Wyandotte vy. White, 13 Kan. 


191; Salina v. Kerr, 7 Kan. A. 228, 52 
P 901; Oklahoma City v. Welsh, 3 
Okl. 288, 41 P 598. 

36. Moore v. Wichita, 106 Kan. 
636, 189 P 372. 

Necessity and sufficiency of' verifi- 
cation generally see supra § 1972. 

387. Haggard v. Carthage, 168 Mo. 
129, 67 SW 567; Bayard v. Franklin, 
87 Nebr. 57, 127 NW 113; Butterfield 
v. Beaver City, 84 Nebr. 417, 121 NW 
592; Nance v. Falls City, 16 Nebr. 85, 
20 NW 109; Taylor v. Cohoes, 105 N. 
Y. 54, 11 NE 282 [overr Dressel v. 
Kingston, 32 Hun 526]; McClure v. 
Niagara County, 50 Barb. (N. Y.) 
594 [aff 3 Abb. Dec. 83, 4 Transcr. 
A. 275, 4 AbbPrNS 202]. 

[a] Statute construed.—L,. (1859) 
e 262 (Code Civ. Proc. § 3245) pro- 


only, unless the claim is before the 
commencement of the action pre- 
sented for payment to the chief fisca} 
officer of the corporation, does not 
apply to an action for damages aris- 
ing ex delicto. Harrigan v. Brooklyn, 
119 IN: 56) 235 Niel 741 om tee 
Oswego, 107 N.Y. 629, 14 NE Os 
Gage v. Hornellsville, 106 N. Y. 667, 
12 NE 817; Taylor v. Cohoes, 105 N. 
WAP Ae: NE 282 [overr Dressel We 
Kingston, 32 Hun 526 and dist Baine 
v. Rochester, 85. .N. Y. 523, 62 HowPr 
346, 1 NYCivProe 269 (which was an 
action ex contractu)]; Childs v. West 
Troy, 23 Hun (N. Y.) 68; Quinlan v. 
Utica, 11 Hun 217 [aff 74 N. Y. 603). 
Contra Fisher v. Cortland, 42 Hun 
178, 4 NYSt 6838; Judson v. Olean, 
40 Hun 158 [rev on other grounds 
1160N. Yu 665522 9NB) 55,52 Sikys eA: 
414]; Hart v. Brooklyn, 36 Barb. (N. 
Wee aibe 

Claims which must be presented 
see supra § 1958 

38. See statutory provisions; and 
cases infra this note. 

[a] Statute constrned.—(1) La- 
longe v. St. Vincent de Paul, 23 Que. 
Super, 65, 5 Que. Pr. 26. (2) The 
deposit of ten dollars required from 
persons, not ratepayers, who sue a 
municipality for damages caused by 
the bad state of the pavements, is 
required only as security for costs; 
it is not a condition precedent to the 
right of action, and may be made in 
the course of the action. Prevost v. 
D’Ahuntsic, 28 Que. Super. 65, 6 Que. 
12 ea A it fry (3) The statute applies to 
actions for damages for injuries 
caused by nonrepair, and not merely 
to actions for the penalty provided 
by Mun. Code art 793. lLalonge v. 
St. Vincent de Paul, supra. 

Security for costs generally see 
Costs §§ 464-575. 

39. See Appeal and Hrror 3 C, J. 
p 256. 

40. See cases 
and §§ 2079, 2080. 

[a] Where an assignment of error 
challenges the complaint as an en- 
tirety, and any paragraph thereof is 
sufficient, the assignment must fail. 
South Bend v. Turner, 156 Ind. 418, 
60 NE 271, 838 AmSR 200, 54 LRA. 
396; Thorntown v. Fugate, O14 Ind. A. 
537, 52 NE 768. 

[b] In passing upon the question 
of variance between the pleadings 


infra this section; 
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tions or objections as are properly raised and saved 
for review in the lower court?! or on the application 
for a new trial,4? except where they are apparent 
Presumptions are in- 
dulged or not, on appeals in such actions, the same 
as: on appeals in other civil actions;4* and the ap- 
pellate court will not review matters within the 
discretion of the trial court, unless such discretion 
An abutting owner who is lable over 
and who is brought in to defend or has appeared 
and defended may appeal from a judgment against 
a municipality, even after it has paid and satisfied 
So a municipality held liable for 


on the face of the record.*? 


1s: abused.*#5 


the judgment.*® 


and proofs, the supreme court does 
not weigh the evidence, and the ob- 
jection of variance must be overruled 
if there is any evidence in the record, 
when taken as true, together with all 
inferences to be legitimately drawn 
therefrom, fairly tending to sustain 
the averments of the pleading. Cicero 
v. Bartelme, 212 Ill. 256, 72 NE 4387. 

41. Ala.—Ginzler v. Birmingham, 
6 Ala. A. 666, 60 S 976. 

Colo.—Denver v. Murray, 18 Colo. 
A. 142, 70 P 440; Denver v. Baldasari, 
15 Colo. A. 157, 61 P 190; Denver vy. 
Moewes, 15 Colo. A. 28, 60 P 986. 

_D. C.—District of Columbia v. Diet-' 
rich, .23) App. 577. 

Ga.—Griffin v. Johnson, 84 Ga. 279, 
10 SE 719. 

Ill. Waukegan v. Sharafinski, 135 
Ill, A. 436. j 

Ind.—Hast Chicago v. Gilbert, 59 
Ind. A. 613, 108 NE 29, 109 NE 404. 


-Ilowa.—Giles v. Shenandoah, 111 
Iowa 83, 82 NW 466. 
-Kan.—Gray v. Emporia, 43 Kan. 


704,23 P 944, 

-Mass.—Pinkham y. Topsfield, 104 
Mass. 78 $ 

-Mich.—Shippy v. Au_ Sable, 85 
Mich: 280, 48 NW 584. 

Mont.—Pullen v. Butte, 45 Mont. 
46, 121-P 878. 

N, 


. ¥.—Bishop v. Goshen, 120 N. Y.| 


337, 24 NE 720; Herman v. Buffalo, 
157 App. Div. 819, 143 NYS 205; 
Hawley v. Gloversville, 4 App. Div. 
343, 38 NYS 647; McCarthy v. Far 
Rockaway, 3 App. Div. 379, 38 NYS 
989. ; 

:Pa.—Erie v. Schwingle, 22 Pa. 384, 
60 AmD 87. 

S. D.—Smith v. Yankton, 23 S. D. 
352, 121 NW 848. 

Tenn.—Jackson v. Pool, 
.448, 19 SW 324. 

Tex.—Dallas v. Jones, (Civ. A.) 54 
Sw. 606. 

Man.—Olver v. Winnipeg, 24 Man. 
25, 16 DomLR 310, 27 WestLR 320, 
6 WestWkly 161. 

[a] Ilustrations.—(1) An objec- 
tion that the defect had not existed 
for a sufficient length of time before 
the accident to permit of its repair 
cannot be taken for the first time on 
the argument of a bill of exceptions 
which does not show that any such 
question was raised at the trial. 
Pinkham v. Topsfield, 104 Mass, 78. 
(2) Where it appears by the bill of 
exceptions that the street in which 
the injury was received was a public 
highway, which the city was bound 
to repair, defendant cannot object for 
the first time in the supreme court 
that the street was not legally laid 
out. Talbot v. Taunton, 140 Mass. 
552, 5 NE 616. 

[b] Where plaintiff’s petition was 
dismissed because proper notice had 
not been served on the city, of the 
injury alleged to have been occa- 
sioned by a defective sidewalk, a 
second averment in the petition that 
the injury was due to improper light- 
ing of the street will not be consid- 
efed on appeal as dispensing with 
the necessity of notifying the city of 
the injury, where no evidence was 
introduced at the trial to sustain 
such averment. Giles v. Shenandoah, 
111 Iowa 83, 82 NW 466. 


91 Tenn: 
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[c] Objections to notice of claim. 
—The question of the sufficiency of 
the notice and service required to be 
served, where a personal injury has 
been sustained for which a munici- 
pality is claimed to be liable, is not 
preserved for review where the 
declaration does not aver the giving 
of such notice and no special de- 
murrer was filed and where the ob- 
jection to the form and service of the 
notice when offered was not specific, 
and where no motion to dismiss was 
interposed and no instruction re- 
quested with respect thereto. Wau- 
kegan v. Sharafinski, 135 Ill. A. 436. 

[ad] Objections to evidence.—Re- 
versal will not be had for the erro- 
neous admission of incompetent evi- 
dence unless the records show- that 
specific objection was taken to its 
incompetency. Jackson v. Pool, 91 
Tenn. 448,19 SW 324. 

[e] Objections to instructions.— 
Where defendant makes a_ specific 
objection to an instruction, the ap- 
pellate court cannot review alleged 
errors in the instruction not em- 
braced in the special objection. Den- 
Ae v. Moewes, 15 Colo. A. 28, 60 P 

[f] Sufficiency of exceptions.— 
(1) General exceptions not stating 
the: grounds of objection are insuffi- 
cient. District of Columbia v. Wood, 
41’ App. (D. C.) 101. (2) Where the 
court in its rulings on the evidence 
and the instructions follows an im- 
proper measure of damages, excep- 
tions to rules on the evidence alone 
are sufficient to present the error al- 
though defendant waived his. excep- 
tions to the instruction. Ginzier vy. 
Birmingham, 6 Ala. A. 666, 60 S 976. 

Generally see Appeal and Hrror §§ 
580-950. 

42. Lincoln v. Power, 151 U. S. 
436, 14 SCt 387, 38 L. ed. 224;.Shippy 
v. Au Sable, 85 Mich. 280, 48 NW 584. 

[a] The objection that the dam- 
ages were excessive and given under 
the influence of passion and prejudice 
should be taken by a motion for a 
new trial, otherwise the appellate 
court will not take notice of such 
assignment of error. Lincoln = v. 
Power, 151 U. S. 486, 14 SCt 387, 38 
L. ed. 224. ’ 

43. South Bend y. Turner, 156 Ind. 
ai3, 60 NE 271, 88 AmSR 200, 54 LRA 
396. 

[a] The total absence from the 
complaint of an averment of a fact 
essential to the existence of the cause 
of action, or the averment of a fact 
that absolutely destroys plaintiff's 
right of recovery, may be raised for 
the first time on appeal by an inde- 
pendent assignment of error, under 
Burns Rev. St. (1894) § 346, but mere 
uncertainty, or inadequacy of aver- 
ment, will be deemed to have been 
waived by a defendant who proceeds 
with the trial to final judgment with- 
out objection. South Bend v. Turner, 
156 Ind. 418, 60 NE 271, 88 AmSR 
200, 54 LRA 396. 

44. D. C.—District of Columbia v. 
Dietrich, 23 App. 577. 

Ill.— Belleville v. Hoffman, 74 Ill. 
A 


.. 5038. 
N. Y.—Rehberg v. New York, 91 N. 
Y. 137, 48 AmR 657 [rev 12 NYWkly 


a y 
« = 


~ [§§ 207 


tort may on appeal attack a verdict in favor of a 
codefendant primarily liable,*7 and the reversal of 
thé judgment on such appeal, although not affecting 
plaintiff’s judgment against the municipality,** will 
relieve the municipality from the bar of the judg- 
ment in favor of its codefendant and restore its 
right of action against the latter.*® 

[§ 2079] b. Review of Questions of Fact, Verdict, 
Pursuant to the general rule®® the 
appellate court in a tort action against a munici- 
pality will not ordinarily disturb a verdict or finding 
in the lower court on a question of fact if there 
is any evidence to sustain it.°' But it will reverse 


Dig 502]; May v.. New York Edison 
Co., 174 App. Div. 811, 161 NYS. 886; 
Gordon vy. Silver Creek, 127 App. Div. 
888, 112 NYS 54 [aff 197 N. Y¥. 509 
mem, 90 NE 1159 mem]. 

N. C.—Pleasants v. Greensboro, 135 
SE 321. 

Wash.—Owen v. Seattle, 64 Wash. 
LOL e. Paeol 

{a] Tllustration.—In an action 
against a municipal corporation to 
recover damages for wrongfully caus- 
ing the death of a person who was 
drowned by falling into a hole in the 
seashore between high and low-water 
mark on private property, caused by 
a sewer box constructed by the city, 
where it is not alleged in the com- 
plaint that the box was wrongfully 
placed there, and the case is not sub- 
mitted to the jury upon that theory, 
it must be assumed on appeal that 
the box was constructed with the 
consent of the owner of the property 
and that the state made no objection 
to its construction into the bay. 
Murphy v. Brooklyn, 98 N. Y. 642 


ae Earl, Rapallo, and Andrews, 
[bl In applying the rules relating 


to negligence and ordinary careito an 
appellee, this court must give him 
the benefit of considering to be true 
every fact favorable to his ease 
which there is any evidence tending 
to prove. SBelleville v. Hoffman, 74 
Buk ATs 503: 

Generally see Appeal and Error §§ 
2662-2752. 

Pt ae Zipkie v. Chicago, 117 Ill. A. 

Generally see Appeal and Error §§ 
2753-2829. 

46. Fowler v. Jersey Shore, 17 Pa. 
Super. 366. 

47. Wiggin v. St. Louis, 135 Mo. 
558, 37 SW 528; Costello v. Kansas 
City, 209 Mo. A. 155, 232 SW 165; 
Hall v. St. Joseph, 163 Mo. A. 214, 146 
SW _ 458; Waltemeyer v. Kansas City, 
71 Mo, A. 354. 

48. Wiggin v. St. Louis, 135 Mo. 
558, 37 SW 528; Hall v. St. Joseph, 
163 Mo. A, 214, 146 SW 458; Walte- 
meyer v. Kansas City, 71 Mo. A. 354. 

49. Wiggin v. St. Louis, 135 Mo. 
558, 37 SW 528; Costello v. Kansas 
City, 209 Mo. A. 155, 282 Sw 165; 
Hall v. St. Joseph, 163 Mo. A. 214, 
146 SW 458; Waltemeyer v. Kansas 
City, 71 Mo. A. 354. 


Lge See Appeal and Error §§ 2830— 
51. Colo.—Denver vs Teeter, 31 

Colo, 486, 74 P 459. 
Fitzgerald, 145 


Ga.—Sedlimeyr  v. 
Ga. 161, 88 SE 923. 
Ill.—Swenson y. Aurora, 196 Ill. A. 
83; Peter yy, Cohen,» 176: TiiwAe ose 
Pecararo v. Halberg, 152 Ill. A. 448 
[aff 246 Ill. 95, 92 NE 600]; Me- 
Cutcheon v. Chicago, 150 Ill. A. 232; 
Hapavy v. Chicago, 133 Ill. A. 452; 
East Alton v, Franklin, 126 Ill. A. 
564; Virden v. Doyle, 128 Ill. A. 52: 
Pioonnhete vi Mornin, 36M eas 
Kan.—Topeka v, Noble, 9 Kan, A. 
171, 53' P1015. 
La.—Romano vy. Seidel Furniture 
Mfg. Co., 114 La. 4382, 38 S 409. 
Mo.—Roberts v. St. Joseph, (A.) 
185 SW 1197; Barnes v. St. Joseph, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher, 
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a verdict and judgment which is clearly contrary to 
the law and the weight of the evidence.®? 

A judgment will 
not be reversed for an error in the lower court 


[§ 2080] c. Harmless Error.°* 


151 Mo. A. 528, 182 SW 318; Cochran 
v. Springfield, 139 Mo. A. 673, 124 SW 
53; Townsend v. Joplin, 1389 Mo. A. 
394, 123 SW 474. 

INebr.—Severa v. Battle Creek, 88 
Nebr. 127, 129 NW 186; Omaha v. 
Coombe, 48 Nebr. 879, 67 NW _ 885; 
Omaha v. Doty, 2 Nebr. (Unoff.) 726, 
89 NW 992. 

N. Y.—Hume v. New York, 74 N. Y. 
264 [rev 9 Hun 674]; Merwin v. Utica, 
172 App. Div. 51, 158 NYS 257; Gaet- 
jens v. New York, 146 App. Div. 495, 
131 NYS 169; Provost v. New York, 
Dae Daly i8i.o. NYS ool fate 117 N.Y. 
626 mem, 22 NE 1128 mem]; Sweeny 
v. New York, 17 NYS 797; Bly v. 
Whitehall, 14 NYSt 294 [aff 120 N. 
Y. 506, 24 NE 943]. 

Okl.—Fairfax v. Giraud, 35 Okl. 
659, 131.P 159. 

Pa.—Rick v. Wilkes-Barre, 9 Pa. 
Super. 399. : 

Porto Rico.—Cruz v. Mayaguez, 28 
Porto Rico 187. 

N. B.—Turnbull v. Corbett, 41 N. 
B. 284, 8 DomLR 343, 11 HastLR 67. 

[a] Negligence and contributory 
negligence.—(1) The appellate court 
will not disturb a verdict where the 
trial court has left the questions of 
the city’s negligence and plaintiff's 
contributory negligence to the jury 
after having explained in a clear and 
adequate charge the degree of care 
required by each party. Rick v. 
Wilkes-Barre, 9 Pa. Super. 399. (2) 
Where there is evidence tending to 
prove negligence on the part of city 
officials in suffering a crosswalk to 
remain in a bad condition for a long 
time, the verdict of the jury on that 
question is conclusive upon the 
court of appeals, Turner v. New- 
burgh, 109 N. Y. 301, 16 NE 344, 4 
AmSR 453. 

[b] Cause of accident.—(1) Where 
the evidence is confused and con- 
flicting as to the cause of the acci- 
dent and there is evidence to sup- 
port it, the judgment of the district 
eourt in favor of defendant will not 
be disturbed. Romano v. Seidel Fur- 
niture Mfg. Co., 114 La. 432, 38 S 
409. (2) Whether the failure of a 
city to remove unused street railway 
tracks was the proximate cause of 
the injury is a auestion of fact not 
reviewable on appeal. Rock Falls v. 
Wells, 169 Ill. 224, 48 NE 440. 

52. Ill.—Goldberg v. Chicago, 175 
Till. A. 600; Moennich v. Chicago, 147 
Tl. A, 553. 

Nebr.—Omaha v. Doty, 2 Nebr. 
(Unoff.) 726, 89 NW 992. 

N. Y.— Harman v. New York, 148 
App. Div. 61, 131 NYS 1032; Schub- 

‘kegel v. Butler, 76 App. Div. 10, 78 
NYS 644; Stone v. Troy, 4 NYS 528. 

Tex.i—Davis v. Austin, 22 Tex. 
Civ. A. 460, 54 SW 927. 

Va.—Charlottesville v. Failes, 103 
Va. 53, 48 SE 511. 

Man.—Freedman v. Winnipeg, 29 
Man. 134, 43 DomLR 126, [1918] 3 
WestWkly 479. 

53. Generally see Appeal and Er- 
ror §§ 2878-2886. 

54, Colo.—Denver v. Baldasari, 15 
@olo; A. 157, (61: P1190. 

Til=—Ryan, wv. Chicago, 182.1) A. 
642; Gibson v. Murray, 120 Ill. A. 
296 [aff 216 Ill. 589, 75 NE 319]. 

Jowa.—Correll v. Cedar Rapids, t10 
Towa 3338, 81 NW 724. 

Mass.—Harris v. Quincy, 171 Mass. 
472, 50 NE 1042. ; 

Mich.—O’Connor v. Detroit, 160 
Mich. 193, 125 NW 277; Benedict v. 
Port Huron, 124 Mich. 600, 83 NW 
614. 

Wash.—Wagner v. Seattle, 84 
Wash. 275, 146 P 621, AnnCas1916H 
720. 

Wis.—Raether v. Mentor, 142 Wis. 
238, 125 NW 468. F 

[a] Remarks of the trial court in 
directing a verdict in favor of one 


joint defendant, a gas company, giv- 
ing reasons theretor, are not im- 
proper or prejudicial to defendant 
city where plaintiff has shown a clear 
right to recover against either the 
company or the city, and the court 
has been careful not to speak of the 
merits of the case against the city. 
Grundy v. Janesville, 84 Wis. 574, 54 
NW 1085. 

55. U. S.—Lincoln vy. Power, 151 


U. S. 486, 14 SCt 387, 38 L. ed. 224;' 


ee ee v. New York, 33 Fed. 


Colo.—Denver v. Teeter, 31. Colo. 
486, 74 P 459. 
page eee v. Atlanta, 78 Ga. 


Ill.—Chicago v. Elzeman, 71 Ill. 
131; Ryan v. Chicago; 181 Ill. A. 642. 

Ind.—Hammond vy. Jahnke, 178 Ind. 
177, -99 NH 39. 

Iowa.—Cramer y. Burlington, 49 
Iowa 213. 

Kan.—Jones y. Kingman, 101 Kan. 
625, 168 P 1099; Topeka v. Noble, 9 
Kan, A. 171,°68-P/L0L5. , 

Md.—kKurrle v. Baltimore, 113 Md. 
635 (7 As 335 


Minn.—Moore  v. Townsend, 76 
Minn, 64, 78 NW 880. 

Mo.—Cochran y. Springfield, 139 
Mo. A. 673, 124 SW 53. 1 

Mont.—Pullen v. Butte, 45 Mont. 


46, 121 P 878. 
N. H.—Davis v. Manchester, 62 N. 
H. 
Saratoga 


422. 
N. . Y.— Pomfrey Vv. 
Springs, 104 N. Y. 459, 11 NE 43. 
N. C.—Whitford v. Newbern, 111 
N.C. 272, 16 SE 327. 
Oh.—Cincinnati v. Roettinger, 11 
OhSCirsiCiaiNes.) b0L, es18Oh, Cin Cre 


252. 

Okl1.—Chickasha v. White, 45 Okl. 
6381; 146 P* 578, 

Pa.—Strauch vy. Pittsburg, 70 Pa. 


Super. 251. 

Tex.—American Constr. Co. v. Cas- 
well, (Civ. A.) 141 SW 1013} Hous- 
ton, ete, R. Co. v. Charwaine, 30 
Tex. Civ. A. 633, 71 SW 401; Dallas 
v. Jones, (Civ. A.) 54 SW 606. 

Wash.—Hase v. Seattle, 57 .Wash. 
230, 107 P 515; Reed v. Spokane, 21 
Wash. 218, 57 P 803. 

[a] The admission of evidence to 
prove a fact admitted to exist is 
harmless. Chickasha v. White, 45 
Okl. 631, 146 P 578 (evidence of simi- 
lar accidents to show notice to de- 
fendant). 

{[b] Conditions after accident.— 
The admission of evidence of the de- 
fective condition of a sidewalk after 
an accident was not prejudicial er- 
ror, when the evidence was merely 
cumulative of testimony describing 
the walk at the time :of the acci- 


dent. Bell vy. Spokane, 30 Wash. 508, 
(Ge S24 ale : 
{c] Subsequent repairs.—In an 


action against a municipality for in- 
juries received at a defective rail- 
road crossing, the admission of evi- 
dence of subsequent repairs, not 
made by the municipality, was harm- 
less, not being material. Hammond 
Vv. Jahnke, 178) ind: 277, 99 INE) 139: 

[d] Notice to municipality.—The 
admission of evidence of notice to a 
police officer of a defect in a street 
to show notice to the city, if error, 
is harmless, where it appears that 
the city had notice through its su- 
perintendent of streets. Hawley v. 
Gloversville, 4 App. Div. 348, 38 NYS 
6 


47. 

[e] The admission of an ordinance 
requiring owners and occupants of 
lands and buildings to keep their 
sidewalks clear, being material on 
plaintiff’s behalf, is not prejudicial 
to defendant, in an action against a 
municipality for injuries by reason 
of an accumulation of ice and snow 
on a sidewalk. Pomfrey v. Saratoga 
Springs, 104 N. Y. 459, 11 NE 438 [aff 


which resulted in no prejudice to the party seeking 
to take advantage of it, as for harmless error in 
the admission or exclusion of evidence,®> or the giv- 
ing or refusing of instructions.5¢ 


34 Hun 607]. 

{[f{] The admission of evidence of 
plaintifi’s mental anguish caused by 
injury to his wife, if error, is harm- 


less, where the court properly in- 
structed the jury what to consider in 
rendering their verdict, and the 
amount thereof is not excessive. 
Dallas v. Jones, (Tex. Civ. A.) 54 
SW 606. 

{g] The exclusion of evidence re- 


lating solely to the measure of dam- 
ages is not error, where the jury 
finds plaintiff not entitled to recover 
anything after clear proof of dam- 
age. Lush v. Parkersburg, 127 lowa 
701, 101 NW 336. 

[h] Error held prejudicial.—(1) 
Generally. Moore v. Townsend, 76 
Minn, 64, 78 NW 880; O’Connor v. 
Dunkirk, 143 App. Div, 696, 128 NYS 
358. (2) The admission of city ordi- 
nances to show liability of a munici- 
pality is reversible error unless the 
jury are unequivocally instructed to 
disregard them. Davis vy. Manches- 
tens 62) Nicer 422" 

Generally see Appeal and Error 
§§ 2948-3004. 

56. Ala.—Eufaula v. Simmons, 86 
Ala. 515, 6 S 47. 

Colo.—Denver v. Moewes, 15 Colo. 
A. 28, 60 P 986. 


Pa chia tea v.. Atlanta; ’) 78" Gat 
lil—Brennan y. Streator, 256 Ill. 


468, 100 NE 266; Aledo v. Honeyman, 
208 Ill, 415, 70 NE 338; Wheaton v. 
Hadley, 131 Ill. 640, 23 NE 422 [aff 
30 Ill, A. 564]; Arnold y. Centralia, 
197 Till. A. 73; Hardin v. Moline, 179 
lil. A. 101; Pecararo v. Halberg, 152 
Ill, A. 443 [aff 246 Ill. 95, 92 NE 690]; 
Fox v. Joliet, 150 Ill, A. 491; Odin v. 
Nichols, 133 Ill. A. 306;. Gibson v. 
Murray, 120 Ill. A. 296 [aff 216 Tl}. 
589, 75 NE 319]; Mattoon y. Faller, 
147 Ill. A. 65. 

Ind.—Louisville, ete, R. Co. 
Shanks, 132 Ind. 395, 31 NH 1111; 

Iowa.—Correll v. Cedar Rapids, 110 
Iowa 333, 81 NW 724; Bailey v. Cen- 
terville, 108 Iowa 20, 78 NW 831. 

Kan.—Hrie v. Phelps, 56 Kan, 135, 
42 P 336. ' 

Ky.—Frankfort v. Downey, 118 SW 
284; Louisville v. Keher, 117 Ky. 841, 
79 SW 270, 25 KyL 2003. 

Mo.—Gerdes_ v. Christopher, ete., 
Architectural Iron, ete., Co., 124 Mo. 
347, 27-SW.-616;.. Barnes, v. St. Jo- 
seph, 151 Mo. A. 523, 132 Sw 
Ross v. Kansas City, 48 Mo. A. 440. 

N. Y.—Bishop v. Goshen, 120 N. 
Y. 337, 24 NE 720; Hayman vy. New 
York, 136 App. Div. 195, 148 NYS 68, 

Oh.—Newdick v. Hamilton, 18 Oh. 
Cire Ct. 2665910) Oh. Cir™ Dees 15, 

Okl.—Oklahoma City v. Meyers, 4 
Okl. 686, 46 P 552. 

Pa,—Rumsey v. Philadelphia, 171 
Pa, 68, 32 A 1133; Boyle v. Hazleton, 
8 Kulp 239. 

Tex.—Wheeler v. Cine 
A.) 155 SW 961. 

Wash.—Owen v. Seattle, 64 Wash. 
10,116) P2605 

Wis.—Raether v. Mentor, 142 Wis. 
238, 125 NW 468; Laue v. Madison, 
86 Wis. 453, 57 NW 938. 
_ [a] Error held harmless.—(1) An 
instruction that it was the duty of 
the city to “see that its streets were 
in a safe condition for, travel” is 
harmless where the evidence would 
have justified the court in directing a 
verdict for plaintiff and submitting 
only the question of damages. Col- 
orado Springs v. Floyd, 19 Colo. A, 
167, 73 P1092. (2) A reference in an 
instruction to a defect as the “dan- 
gerous character of the walk’ is not 
a prejudicial error where, under the 
findings of the jury, the defect was of 
a dangerous character. Munger vy. 
Waterloo, 88 Iowa 559, 49 NW 1028. 
(3) Any error in an instruction re- 
quiring a city both to place a guard 
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Instructions favorable to party complaining. The 
general rule that a party cannot complain of an 
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quested by him, or than he is entitled to,°’ applies” 
on appeal in actions against municipalities for 


instruction which is more favorable than one re- | torts.°*® 


[§ 2081] A. In General—l. Capacity To Acquire 
and Hold. Among the common-law powers of mu- 
nicipal corporations are the powers to grant and re- 
ceive, and to purchase and hold property, real and 
personal, for themselves and successor 
powers are inherent, or, as phrased by Blackstone, 
‘‘necessarily and inseparably incident to every cor- 
poration;’’®° but usually the charters of municipal 
corporations or the general statutes in express terms 
give them the power to hold, purchase,** and convey 
such real and personal property as their purposes 
may require;®? and it has been said that generally 
a municipal corporation may only acquire and hold 


rail or barricade about a street exca- 
vation and to place lights along its 
sides is harmless where there is no 
evidence that either precaution was 
taken. Campbell v. Stanberry, 105 
Mo. A, 56, 78 SW 292. 

{b] Where the record shows that 
the damages awarded were strictly 
compensatory, this court will not in- 
quire into the correctness of charges 
as to the right to recover punitive 
damages,’ since, if erroneous, they 
could not have injured defendant, 
who is the appellant. Eufaula v. 
Simmons, 86 Aia. 515, 6 S 47. 

{c] An instruction that the burden 
of proof was on plaintiff, and that it 
was for her to prove her case by a 
preponderance of the evidence, yet 
“the degree of preponderance is not 
material,’ was not prejudicial by rea- 
son of the use of the words quoted. 
Aledo v. Honeyman, 208 Ill. 415, 70 
NE 338. ; 

[ad] On issue of notice.—(1) An 
instruction that notice to the city 
marshal was notice to the city is 
harmless where it appears that the 
marshal acted also as street commis- 
sioner and was directed by the mayor 
to keep the streets in condition. Hrie 
v. Phelps, 56 Kan. 135, 42 P 336. (2) 
An instruction that notice to a police- 
man is notice to the city, if error, was 
harmless where it appeared that the 
city had notice through its superin- 
tendent of streets. Hawley v. Glov- 
ersville, 4 App. Div. 343, 38 NYS 647. 
An immaterial variance be- 


Ind. 395, Hemphill v. 
Kansas City, 100 Mo. A. 568, 75 SW 
hs 
: {[f] Instructions outside of issues. 
—Where there is no evidence as to 
the amount of sidewalk which the 
defendant city had to maintain, or 
as to its financial condition, an in- 
struction that the jury are not to 
take these matters into considera- 
tion, although not strictly proper, is 
clearly without prejudice, since, if 
the jury do not consider such mat- 
ters, it is the same as if no evidence 
had been adduced upon the subject. 
Bailey v. Centerville, 108 Iowa 20, 
78 NW 831. ; 

{g] Error held prejudicial._—aAn 
instruction as to the city’s knowledge 
of the incompetency of a _ servant. 
Newdick v. Hamilton, 18 Oh. Cir. Ct. 
266, 10 Oh. Cir, Dec, 115. 

Generally see Appeal 
§§ 3013-3036. 

57. See Appeal and Error § 

58. U. S.—Fidelity Title, 
v. Dubois Electric Co., 253 U. S. 212, 
40 SCt 514, 64 L. ed. 865 [rev 253 Fed. 
987]. 

Colo.—Thunborg v. Pueblo, 45 Colo. 
337, 101 P 399; Colorado Springs vy. 
Floyd, 19 Colo. A. 167, 73 P 1092. 
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XIV. PROPERTY 
[By Cuarues C. Moore] 


Seer 


These 


purposes 


Mich.—Dewey v. Detroit, 15 Mich. 
307. 

Mo.—Peltier v. St. Louis, 237 Mo. 
686, 141 SW 608; Van De Vere v. 
Kansas City, (A.) 196 SW 785. 

Vt.—Hyde v. Swanton, 72 Vt. 242, 
47 A 790. 

[a] Mlustration.—In an action for 
injuries from the falling of brick 
from a chimney to which defendant 
attached a wire cable supporting a 
banner suspended over the street, 
under contract with a third party, 
an instruction that, even if the fall 
was due to negligence in putting up 
the banner, defendant would not be 
liable unless by arrangement it as- 
sumed a continuing duty to maintain 
the banner in a safe condition, was 
more favorable to defendant than 
it was entitled to. Fidelity Title, 
etc., Co. v. Dubois Electric Co., 253 
U. S. 212, 40 SCt 514, 64 L. ed. 865 
[rev 253 Fed. 987]. 

59. U. S.—Perin v. Carey, 24 How. 
465, 16 L. ed. 701; McDonogh v. Mur- 
doch; 1p) low; $367, 14 Liv ed) Tez; 
Avery v. U. S., 104 Fed. 711, 44 CGA’ 
161 [aff 98 Fed. 512]; Budd v. Budd, 
59 Fed. 735; Root v. Shields, 21 F. 
Cas. No. 12,038, Woolw. 340. 

Cal.—San Francisco v. Boyle, 195 
Cal. 426) 233 “PP 965, 967%: [eit Cye]; 
Peo. v. Harris, 4 Cal. 9. 

La.—New Orleans: First Municipal- 
ity v. McDonough, 2 Rob. 244. 

Mass.—Jeffries Neck Pasture v. 
Ipswich, 153 Mass. 42, 26 NE 2389; 
Worcester v. Eaton, 13 Mass. 371, 7 
AmD 155; Windham vy. Portland, 4 
Mass. 384. 
iu Ne ao v. Cape May, 41 N. J. 

N. Y.—In re Crane, 159 N.Y. 1557, 
54 NE 1089; Ketchum v. Buffalo, 14 
N, Y. 356; Gibson v. Massena, 109 
Misc. 505, 178 NYS 850, 851 [cit Cyc]. 

Or.—Kinney v. Astoria, 108 Or. 514, 
217 P 840. 

Pa.—Morton v. Philadelphia, 4 Pa. 
Dist. 52:3. 

Va.—Williamsburg v. Lyell, 182 
Va. 455, 112 SW 666; Richmond, etc., 
Land, etc., Co. v. West Point, 94 Va. 
668, 27 SE 460. 

Wis.—Schneider' v. Menasha, 118 
Wis. 298, 95 NW 94, 99 AmSR 996. 

[a] Restatement of rule.—‘“That 
municipal corporations are capable of 
acquiring and holding real and per- 
sonal estate for the purposes of their 
creation is established beyond ques- 
tion. They possess this power as a 
necessary incident of their corpo- 
rate existence, for without it they 
would fail of full accomplishment 
of the objects of their establish- 
ment.’ In re Cramton, 88 Vt. 435, 
437, 92 A 814, 

{[b] Thus a city, 
a civil institution created to be em- 
ployed to some extent as an instru- 
ment of the government, is not the 
government itself, but a distinct, al- 


although itself 


property according to the will of the legislature ex- 
pressed in the statutes.°* Authority to acquire prop- 
erty for a particular use ordinarily carries with it 
the right to agree upon the consideration and con- 
ditions of the conveyance.** 
of mortmain,® if applicable to municipal corpora- 
tions at.all,°* are not in force in the United States.** 
There is, however, no general power to acquire and 
hold real estate; 
and necessities 
Within these limits the power may be exercised with 
freedom, and such title taken as is appropriate to 
the exercise of the power;°® and the nature of the 


The English statutes 


but such power is confined to the 
of the municipality.®* 


though. a subordinate, being, capable 
of holding property for itself or its 
corporators; and if the city should 
be abolished the state would not 
thereby become a beneticial proprie- 
tor ot its property. Louisville v. 
Menke Univ., 15 B. Mon. : (Ky.) 

6G. 1 Blackstone Comm. p 475; 
Drexler v. Bethany Beach, (Del. Ch.) 
185 A 484, 485 [eit Cyc]. ; 

61. See case infra this note; and 
cases infra note 62, 

[a] Time to exercise power.—(1) 
A power to purchase property, con- 
ferred upon a city by statute, must 
be exercised within the time pre- 
scribed’ by such statute. Ziegler v. 
Chapin, 126 N. Y. 342. 27 NE 472 
{aff 59. Hun 214, 13 NYS 783]. (2) 
A statute authorizing a city to pur- 
chase Bs corporation’s property 
“when” an agreement can be made, 
and empowering the city, in case of 
a disagreement as to price, to acquire 
the property by eminent domain 
within a certain time, will be con- 
strued as limiting the exercise of the 
authority to purchase to the time 
allowed for condemnation proceed- 
ings. Ziegler v. Chapin, supra. 

62. Cal.—San Francisco vy, Boyle, 
195 Cal, 426, 233 P 965, 967 [cit Cyc]. 


Del.—Drexler v. Bethan Be 
(Ch.) 135 A 484, 4 gor 
Ind.—East Chicago Co. v. Hast 


Chicago, 171 Ind. 654, 87 NE 17. 
Mo.—Chambers v. St. Louis, 29 Mo. 


543, 574. 
Bradford, 18 Pa, 


Pa.—Newell 
Co. 465, 
And other cases infra note i 
§§ idee peta aa aie 

63. tate Univ. v. Columbia, 
S. C. 244, 93 SE 934. Behe 


Vv. 


64. East Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 659, 87 NE 17 


(“The city was undoubtedly author- 
ized to accept a title conditioned upon 
the continued use of the property 
in a particular way, as well as one 
that purported to be absolute and 
irreversible’). 


eee Mortmain acts see 42 C. J. p 
66. [a] In Canada municipal cor- 


porations were held to be within the 


English statutes of mortmain. Brown 
v. McNab, 20 Grant Ch. 179. 
67. Perin v. Carey, 24 How. (U. 


S.) 465, 16 L. ed. 701; Chambers vy. St. 
Louis, 29 Mo. 543; State v. Toledo, 23 
er Cir. Ct. 327. And see Charities 

68. Root v. Shields, 20 F. Cas. No, 
12,038, Woolw. 340; Sherlock v. Win- 
netka, 59 Ill. 389, 68 Ill. 530; Jack- 
son v. Hartwell, 8 Johns (N. Y.) 422. 
And see infra § 2089 et seq. 

69. San Francisco y. Boyle, 195 
Cal. 426, 233 P 965, 967 [cit Cyc]; 
Guild v. Newark, 87 N. J. Eq. 38, 99 
A 120; Davies v. New York, 83 N, Y. 
207; Wade v. Newbern, 77 N. C. 460. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


é , yi ap y zy 
[$§ 2080-2081 


4 


§§ 2081-2082] 


tenure will depend upon the purpose for which the 


property is acquired and used.7° 


5A. public corporation, such as a board of educa- 
tion, may hold property in the nature of a. private, 
as well as in a governmental, capacity,” and real 
estate of the former description may be acquired 
as against the corporation by adverse possession." 
A valid building restriction may be binding upon 
a city as well as an individual, and, before it can 
use a lot charged with such restriction for a purpose 
prohibited by the restriction, it must obtain, by 
purchase or condemnation, the title of all owners 


of any interest therein.” 
Acquisition of easement. 


70. San Francisco v. Boyle, 195 
Cal. 426, 283. P 965, 967 [eit Cyc]; 
Alter v. Cincinnati, 56 Oh. St. 47, 46 
NE 69, 35 LRA 787. 

[a] A fire district can hold no 
property except for public purposes. 
East Providence Water Co. v. Public 
eee Commn., 46 R. I. 458, 128 


#1, -Pioneer inv., etc... Co..,v...Salt 
Lake City Bd. of Education, 35 Utah 
299. P 150, 136, AmSR, 1016. 

72. Pioneer Inv., etc.,-Co. v. Salt 
Lake City Bd. of Education, supra. 

73. Allen v. Wayne Cir. Judge, 159 
Mich. 612, 124 NW 581. 

74 jJenkins v. Hanson, 101 Minn. 
298, 112 NW 216. 

75. Extraterritorial improvements 
seesinfray < Vil in. 44. Cu J. 

Extraterritorial police power and 
regulations see supra § 234. 

76. See cases infra this note; and 
cases infra note 77. 

[a] “Holding real estate in an- 
other town for water works purposes 
is not a matter of municipal right. 
It may be granted or withheld as the 
legislature sees fit.” Keene v. Rox- 
bury, 81 N. H. 332, 334, 126 AT. 

[b] Who may question capacity. 
—Where defendant claims no portion 
of certain lands acquired by a city 
for park purposes, he is in no posi- 
tion to attack the right of the city to 
purchase and hold the same, because 
lying outside of its corporate limits. 
Pocatello v. Bass, 15 Ida. 1, 96 P 120. 
" . S—Quinby v.- Consumers’ 
Gas Trust Co., 140 Fed. 362. 

Colo.—Mack v. Craig, 68 Colo. 337, 
340, 191 P 101 [quot Cyc]. 

Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133; Loyd 
v. Columbus, 90 Ga. 20, 15 SE 818. 

Mich.—Houghton y. Huron Copper 
Min. Co., 57 Mich. 547, 24 NW 820; 
Thompson v. Moran, 44 Mich. 602, 7 
NW 180. And see to same effect 
Coldwater v. Tucker, 36 Mich. 474, 
24 AmR 601. ' 

N. J.—South Orange v..Millburn, 
36 A 29. ; 

N. Y.—Riley v. Rochester, 9 N. Y. 
64 [rev 138 Barb. 321]; Gibson_v. 
Massena, 109 Mise. 505, 178 NYS 
850. And see to same effect North 
Hempstead v. Hempstead, 2 Wend. 
109 faff 1. Hopk. 288]. | 

Oh.—Cleveland v. Painter, 6 Oh 

PNS 129. 
op onable y. Harrisonburg, 104 
Va. 538, 52 SE 174, 113 AmSR 1056, 
2 LRANS 910; Duncan yv. Lynchburg, 
34 SE 964, 48 LRA 331, Maat 

Wis.—Becker v. La Crosse, 99 Wis. 
414, 75 NW 84, 67 AmSR 874, 40 LRA 
29. - 
& Anda Lae ee Hydro-Electric 
Co. v. Shawinigan Water, etc., Co., 
45 Can. S.'C. 585. 

[a] Thus (1) a charter granted 
to an Indiana city at a time when 
natural gas was not known in the 
state, giving the power to construct 
gas works, could not be construed as 
giving it the power to drill or pur- 
chase gas wells at a distance from 
the city, and. to construct or pur- 
chase pumping stations and pipe 


Where a railroad com- 
pany deeded a part of its abandoned right of way 
to a village, which formally accepted the grant, the 
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could convey.*4 


lines to bring the natural gas within 
its limits for consumption and sale 
to its inhabitants. Quinby v. Con- 
sumers’ Gas Trust Co., 140 Fed. 362. 
(2) A municipal corporation empow- 
ered “to purchase, hold and convey 
any estate, real or personal, for 
the public use of said corporation,” 
cannot take a conveyance of lands 
beyond its boundaries for a public 
highway. Riley v. Rochester, 9 N. Y. 
64 [rev 13 Barb, 321]. 

[b] Beyond limits of state.—A 
city has no power to accept a privi- 
lege, granted to it by the legislature 
of another state than that of its cre- 
ation, of constructing a highway over 
territory belonging to such other 
state, subject to liability for dam- 
ages caused by the improper con- 
struction or want of repair of such 
highway, and therefore it cannot be 
held liable for an injury caused by 
defects in a highway so constructed, 
occurring outside the state. Becker 
v. La Crosse, 99 Wis. 414, 75 NW 84, 
67 AmSR 874, 40 LRA 829. 

[ce] Express prohibition.—Girard 
v. New Orleans, 2 La. Ann. 897. 

738. . S—Omaha Water Co. v. 
Omaha, 162 Fed, 225, 89 CCA 205, 15 
AnnCas 498 [aff 218 U. S. 180, 30 SCt 
615, 54 L. ed. 991). 

Ala.—Burden v. Stein, 27 Ala. 104, 
62 AmD 758 (waterworks). 

Colo.—Mack v. Craig, 68 Colo. 337, 
340, 191 P 101 [quot Cyc]. 

Conn.—West Hartford v. Hartford 
Water Comrs., 44 Conn. 360 (water- 
works). 

Ga.—Quitman v. Jelks, 139 Ga. 238, 
77 SE 76; Langley v. Augusta, 118 
Ga. 590, 45 SE 486, 98 AmSR 133. 
a ee a Rak Soa v. Harmon, 98 Ill. 
491. 

Ind.—Cummins v. Seymour, 79 Ind. 
491, 41 AmR 618 (drains); Begein v. 
Anderson, 28 Ind. 79 (cemetery). 

Kan.—State v. Franklin, 40 Kan. 
410, 19 P 801 (hospitals and water- 
works). 

Mass.—Somerville y.'Waltham, 170 
Mass. 160, 48 NE 1092; Martin v. 
Gleason, 139 Mass. 183, 29 NE 664 

Moran, 


(waterworks). 

Mich.—Thompson _y., 44 
Mich. 602, 7 NW 180 (park). 
ee ee v. St. Louis, 29 Mo. 
543. 

N. H.—Keene v. Roxbury, 81 N. H. 
332, 126A 7,9. 

N. J.—Butler v. Montclair, 67 N. J. 
L. 426, 51 A 494 (Sewer outlet). 

N. Y.—Gould v. Rochester, 105 N. 
Y. 46, 12 NE 275 (land for opening 
ditches to carry off drainage); New 
York v. Bailey, 2 Den. 433 (water- 
works); Matter of Rochester, 100 
Mise. 421, 165 NYS 1026 [rev on 
other grounds 184 App. Div. 369, 171 
NYS 12. (aff 224 N. Y. 386, 121 NB 


102) 1 
Oh.—Lorain y. Rolling, 24 Oh. Cir. 


Ct. 82 [rev 18 OhS&CP 87] (pest- 
house); Cleveland y. Painter, 6 Oh 
NPNS 129. 


Pa.—Allentown v. Wagner, 27 Pa. 
Super. 485 [aff 214 Pa. 210, 63 A 697]. 
ees een v.. Ashe.79 Baxt. 
380. 
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village received what interest the railroad company 


[§ 2082] 2. Location of Property.7®> As a rule a 
municipal corporation has no power to purchase and 
hold land for a park, highway, or other municipal 
purpose beyond its territorial limits, unless the 
power has been specially conferred upon it by the 
legislature ;*° and such power is not conferred by 
a general grant of power to purchase, hold, and 
convey such property, real and personal, as may be 
necessary for its public uses and purposes."? 
legislature, however, may confer such power, either 
in express terms or by necessary implication;7§ and 
there are cases in which, without any special grant 
of such power, it has been implied as necessary in 
order to carry out powers granted,’ although land 


The 


Va.—Richmond v. Henrico County, 
83 Va. 204, 2 SE. 26. 

Wash.—Langdon v. Walla Walla, 
111 Wash. 446, 193 P 1. 

Wis.—Superior Water, ete., Co. v. 
Superior, 174 Wis. 257,-. 181 NW 113, 
183 NW 254. 

Sask.—Butler vy. Saskatoon, 11 
Sask. L. 1, 38 DomLR 480, 483 (quot- 
ing the statute). 

And see infra XVII in 44 C. J. (im- 
provement beyond territorial limits). 

[a] Thus (1) a city authorized 
by statute to acquire land for gravel 
and clay pits had power to acquire 
land for such purposes beyond its 
limits and within the limits of an- 
other municipality, such power being 
recognized by the statute as exist- 
ing. Somerville v. Waltham, 170 
Mass. 160, 48 NE 1092. (2) The fact 
that a statute authorized a city to 
incur a debt for the purchase of 
lands outside the municipal bound- 
aries did not bring it within the con- 
stitutional prohibition against incur- 
ring a debt except for ‘city pur- 
poses,’”’ Such purpose not being lim- 
ited to.a work or expenditure within 
the «city... re INew AY ork.799 Noes, 
569, 2 NE 642. (3) While it is the 
better rule to construe strictly the 
power of a municipal corporation, 
still it was within the corporate 
powers of the city of Knoxville to 
purchase and own lands outside of 
the city limits for water reservoir 
purposes, as the statute expressly 
gave the city power to construct 
waterworks and gave the mayor and 
aldermen authority to protect from 
injury by adequate penalties the 
pipes, buildings, etc., appertaining to 
said waterworks, ‘‘whether within or 
without the limits of said corpora- 


Ton” Newman v. Ashe, 9 Baxt. 
(Tenn.) 380. 
[b] In Washington a city of the 


second class has statutory authority 
to acauire property beyond the limits 
of the state for the improvement of 
its waterworks system, but such 
property will be held in its proprie- 
tary, and not in its governmental, ca- 
pacity. Langdon v. Walla Walla, 111 
Wash. 446, 193 P 1. 

79. U. S.—Minnesota, ete., Land, 
ete., Co. v. Billings, 111 Fed. 972, 50 
CCA 70. 

Cal.—McBean vy. Fresno, 112 Cal. 
159, 44 P 358, 538 AmSR 191, 31 LRA 
94 


794. 
Colo.—Mack v. Craig, 68 Colo. 337, 
340, 191 P 101 [quot Cye]. 
Ga.—Langley v. Augusta, 118 Ga. 
590, 45 SE 486, 98 AmSR 133. 
Ida.—Wilson vy. Boise City, 6 Ida. 
3915 55) P 887. 


Ill—Cochran vy. Park Ridge, 138 
Tll. 295, 27 NE 939; Champaign v. 
Harmon, 98 Ill. 491. 

Mich.—Coldwater v. Tucker, 36 
Mich. 474, 24 AmR 601. 

W. Va.—White v..Romney, 69 W. 


Va. 606, 609, 738 SE 3238 [quot Cyc]. 
Wis.—Schneider v. Menasho, 118 
Wis. 298, 95 NW 94, 99 AmSR 996. 
[a] Illustrations.—(1) It has been 
held that a municipal corporation 
authorized to construct and maintain 
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beyond its boundaries cannot be taken by a munici- 
pality by eminent domain if the power is not within 
a fair construction of the language of the statute.®° 
It has also been held that a city may, without special 
authority from the legislature, take a devise of land 
beyond its limits for a publie¢ park,*! and that it may 
do so in trust for a charitable use,°? although it 
may not, in the absence of such special authority, 
be able to exercise any police power over it.5* 

[§ 2083] 3. Title. Among-the muniments of title 
in favor of municipal corporations are deeds of con- 
veyanee, legislative grants in charters, or other acts, 
treaties, etc.;°° and a municipal corporation may, as 
will be seen, acquire title by will, by dedication, by 
eminent domain, and by prescription or adverse pos- 
A legislative grant to a municipal cor- 
poration is to be construed liberally in favor of the 
Lands acquired by treaty, if municipal 


session.®® 


grantee.®” 


Sewers or drains may, when neces- 
sary, procure an outlet for a sewer 
or drain beyond its corporate limits 
and acquire land by purchase or 
otherwise for such purpose. Minne- 
Sota, etc., Land, etc., Co. v. Billings, 
111 Fed. 972, 50 CCA 70; McBean v. 
Fresno; 112 Cal. 159, 44' PP 358, 53 
AmSR 191, 31 LRA 794; Langley v. 
Augusta, 118 Ga. 590, 45 SE 486, 98 
AmSR 133 [erit Loyd v. Columbus, 
90 Ga. .20;° 15 SH 2818}; “wilson v. 
Boise City, 6 Ida. 391, 55 P 887; 
Callon v. Jacksonville, 147 Ill. 118, 
35 NE 223; Maywood Co. v. May- 
wood, 140 Ill. 216, 29 NE 704; Coch- 
ran v. Park Ridge, 138 7 Il. 295,, 27, 
NE 939; Shreve vy. Cicero, 129 Ill, 226, 
21 NE 815; Coldwater v. Tucker, 36 
Mich. 474, 24 AmR 601. And see in- 
fra XVII in 44 C. J. (improvements 
beyond boundaries). (2) It has also 
been held that, under the general 
power given a city by statute to hold, 
purchase, and convey such real es- 
tate as its purposes shall require, it 
may, when necessary, acquire land 
outside its limits for wharf .pur- 
poses, although its charter, reciting 
that it may, purchase, receive, and 
hold real estate outside the city for 
eercain purposes, does not mention 
wharf purposes. Hafner v. St. Louis, 


161 Mo. 34, 61 SW 632. And see 
Champaign v. Harmon, 98 Ill. 491 
(location of cemeteries, pesthouses, 


and other purposes connected with 
the sanitary condition of the munici- 
pality). See also supra § 233. 

[b] Stone quarries, gravel pits. 
etc.—(1) In Wisconsin it was held 
that a city having express authority 
to grade and pave streets and to pur- 
chase and hold all real estate neces- 
sary or convenient for its use had, 
by implication therefrom, authority 
to use all reasonable methods of 
executing the same, including that 
of purchasing a stone quarry either 
within or without its corporate lim- 
its for the purpose of obtaining 
therefrom raw material from which 
to manufacture crushed rock. Schnei- 
der v. Menasha, 118 Wis. 298, 95 NW 
94, 99 AmSR 996. (2) The contrary, 
however, has been held in Virginia. 
Donable v. Harrisonburg, 104 Va. 5338, 
52 SE 174, 118 AmSR 1056, 2 LRANS 
910; Duncan v. Lynchburg, (Va.) 34 
SE 964, 48 LRA 3381, 

8s0. South Orange y. Whittingham, 
58 N. J. L. 655, 35 A 407. 

81. Treadwell v. Beebe, 107 Kan. 
31, 36, 190 P 768, 10 ALR 1359 [quot 


Cyc]; Lester v. Jackson, 69 Miss. 
887, 11 S 114. 
82. Treadwell v. Beebe, 107 Kan. 


31, 36, 190 P 768, 10 ALR 1359 [quot 
Cyc]; Chambers v. St. Louis, 29 Mo. 
543. To same effect McDonogh vy. 
Murdoch, 15 How. (U. 8S.) 3867, 413, 
14 L. ed. 732. 

83. Lester v. Jackson, 69 Miss. 
887, 890, 11 S 114 (‘it is true the city 
may not have the same power of po- 
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acquisition, 
treaty.°° 


struction.®® 


lice over the park without its limits 
that it would over one within them, 
but the laws of the state would be in 
full operation there, and the right of 
the town, as owner, would be pro- 
tected by them as are the property 
rights of natural persons’’). 

Adverse possession as against 
municipal corporation see Adverse 
Possession § 459 et seq. 

85. See cases infra notes to this 
section; and infra § 2097. 

[a] Pueblo lands in California.— 
Grisar v. McDowell, 6 Wall. (U. S.) 
363, 18 L. ed. 868; Hart v. Burnett, 


1b Cal: 580. 
86. See infra § 2097. 
87. Hyman v. Read, 13 Cal. 444. 
[a] Title of San Francisco under 


“Water Lot Act’? of 1851.—The act of 
March, 1851, granting to San Fran- 
cisco the use and occupation of all 
lots of land situated within certain 
boundaries, according to the survey 
of the city of San Francisco, and the 
map or plat on record in the office 
of the county of San Francisco and 
designated as beach and water lots, 
and describing the boundaries within 
which all the lots were situated, was 
held to include slips within such 
boundaries; that is, water lots sur- 
rounded on three sides by wharves 
opening out into the bay, and not 
divided into “lots,” technically so 
called. Hyman v. Read, 13 Cal. 444. 

{b] ‘Title of Toledo, Ohio, to canal 
lands.—While the act of 1868 gave 
to the city of Toledo an easement in 
that part of the Miami Canal known 
as the Manhattan branch, for street, 
water, and sewerage purposes, it was 
the act of 1871 which gave to the 
city the full title, not only in the bed 
of that part of the canal, but also in 
all the land held by the state for 
canal purposes’ within the limits of 
the Manhattan branch of the canal, 
and the city had thereupon the power 
to give a full and complete title to 
part of such lands to a purchaser 


thereof, Paige v. Cherry, 17 Oh. Cir. 
Ct. 579, 9 Oh, ‘Cir; Dee. 364, 
88. Grisar v. McDowell, 6 Wall. 


(U. S.) 363, 18 L. ed. 8638. 

s9. U.S. v. Case Library, 98 Fed. 
512 [aff 104 Fed. 711, 44 CCA 161]; 
Newmarket v. Smart, 45 N. H. 87; 
Denton y. Jackson, 2 Johns. Ch. (N. 


Y.) 320. 
[a] Title conveyed.—(1) A deed 
of land to a city containing apt 


words to convey the fee is not re- 
duced to the grant of a mere ease- 
ment by a recital that the land is 
conveyed to the city as, and for, a 
public street, or by the terms of an 
ordinance accepting and confirming 
as a public street “‘the dedication of 
the land specified” in the deed, such 
ordinance being required by the stat- 
ute for the purpose of constituting 
the land a public street for the care 
and maintenance of which the city 
should be responsible. U. S. v. Case 


unless 


property under foreign rule, remain municipal after 
provided by the 
Whether a municipal corporation acquires 
title under a deed of conveyance or grant, and the 
nature of the title acquired, are questions of con- 
If the words obviously intend an in- 
vestiture of title for the benefit of the municipality, 
then the title will be in the corporation;®® but it 
seems that this will not result from the mere use 
of words describing the grantees or vendees as mu- 
nicipal officers.°+ 
and hold land only for a publi¢ use does not prevent 
it from acquiring, as between it and its vendor or 
grantor, the absolute title to land which it is about 
to use for a public purpose, as for a street, so that, 
when such use becomes impossible, the city may 
alienate the land for its full value or use it for other 
purposes ;92 and the limitation upon the city’s pow- 


otherwise 


The fact that a city ean acquire 


Library, 98 Fed. 512 [aff 104 Fed. wie, 
44 CCA 161]. (2) A declaration in a 
deed of land to a city that the land 
is conveyed “as and for a public 
street of said city’ does not make the 
title conveyed a base or qualified fee, 
or a fee on condition subsequent, so 
as to make it revert upon the termi- 
nation of. the use of thé land for 
street purposes. U. S. v. Case Li- 
brary, supra. To same effect Ma- 
honing County v. Young, 59 Fed. 96, 
8 CCA 27 [rev 51 Fed. 5857. 

[b] Reservation by state.—Where 
a state in conveying land to a mu- 
nicipal corporation reserves a portion 
for a “pasture,” the title remains in 


the state, Allegheny ve “Ohiowtetes 
RV Col, 26 vPay sob: ; 
{c] Free public library.—Where. 


real estate was conveyed to a city as 
a gift for a free public library, with 
the condition that the city would 
raise the remainder of an amount 
necessary to erect buildings on the 
same, and such _ buildings were 
erected with money raised by issu- 
ance of bonds under 2 Gen. St. p 1950, 
and its supplement of 1895 (2 Gen. 
St. p 1953), the title to the property 
should stand in the name of the city, 
with the use and control in the board 
of trustees of the free public library, 
and a resolution directing title to be 
conveyed to such board is illegal. 
Kueffel v. Hoboken, 71 N. J. Li 518, 
69 “A>20. 

{d] In New Jersey the act of 
April 4, 1872 (Pub. L. [1872] p 1356), 
granting to Jersey City certain lands 
of the state under the tidewaters of 
Communipaw Bay, with the duty to 
improve the same for a basin, and 
with power to erect wharves, etc., the 
operative words of the grant, “the 
state does hereby grant,” ete, im- 
port a grant in preesenti, and confer 
an immediate estate, and as to any 
conditions subsequent annexed to the 


. 


grant, no one but the state or its rep- _ 


resentative can take advantage of a 
forfeiture for failure of the city to 
perform the same. Easton, ete., R. 
Co. v. Central R: Co., 52 N. J. 267, 
19° A’ 722. 

80. Southampton vy. 
Oyster Co., 116 N. Y. 1, 

[a] Under a grant “to the inhabi- 


Mecox Bay 
22 NE 387. 


tants” of a municipality “to be held 


by them as a body politic and cor- 
porate, and to their Successors for- 
ever,” the title vests in the munici- 
pality as a corporation. Newmarket 
v. Smart, 45 N. H. 87; Chapin v. Win- 
chester School Dist. No. 2, 35 N. H. 


445 
The title to city property is 

in the 
Draper), 23) Ni. ¥e 318) afi 7 Abper 
108, 16 HowPr 187]. 

91. San Francisco v. Fowler; 19 
Ca te ie 

92. U.S. v. Case Library, 98 Fed. 
512 [aff 104 Fed. 711, 44 CCA 161]. 

[a] Thus a city authorized by 


or later cases, developments and changes in the law see cumulative Annotations, same title, nage and note number. 


corporation.—Roosevelt  v. ° 


§§ 2083-2086] 


ers does not require that a deed of conveyance to 
it shall receive a more restricted construction as to 
the title conveyed than a deed between private par- 
If a municipality purchases or acquires by 
condemnation real property for any corporate pur- 
pose, it takes the property with the same easements 
and subject to the same servitudes that a private 
purchaser would take or assume if he acquired the 
In acquiring lands under the 
power of eminent domain the municipality obtains 
either a fee or an easement according to the pro- 
Where a municipal cor- 
poration acquires real estate upon a condition ex- 
pressed in the deed, that within a certain time it 
shall erect thereon a certain building for municipal 
purposes, and fails to comply with the condition 
by not erecting the structure, it must permit the 
land to return to the grantor, like any other grantee 
of land on condition,®* but there is no reversion of 
title where a condition subsequent is violated by 


ties.*8 


same property.** 


visions of the statute.® 


statute to purchase or otherwise ac- 
quire land for a public park may 
purchase or acquire the fee of the 
land. Holt v. Somerville, 127 Mass. 


408. ‘ 

93. U. S. v. Case Library, 98 Fed. 
512 [aff 104 Fed. 711, 44 CCA 161]. 

$4 Matter of Jerome Ave., 120 
App. Div. 297, 105 NYS 319. 

O55 SA very Vv. WU. S:,, 104) Fed. Tit; 
44 CCA 161. 

[a] Thus (1) the legislature may 
authorize the acquisition of such a 
»title to land taken for public use as 
will leave no right remaining in the 
original owner. Lincoln Safe De- 
posit Co. v. New York, 210 N. Y. 34, 
103 NE 768, LRAI915F 1009. (2) A 
municipal corporation, being author- 
ized by the legislature, may, under 
the power of eminent domain, ac- 
quire the title in fee simple to lands 
of private persons required for pub- 
lic uses on the payment of a just 
compensation; and when such lands 
cease to be used’ for the purpose for 
which they were taken, the repre- 
sentatives of the original owners 
cannot claim any reversionary inter- 
est therein. Heyward v. New York, 


WIN “Y. Mots, 
Brookfield, 81 Mo. 


96. Clarke v. 
503, 51 AmR 243. 

97. Moss v. Pittsburgh, 203 Fed. 
247, 121 CCA 445 (infra § 2110 text 
and note 39). +i 

98. DeWitt v. San Francisco, 2 
Cal. 289, 297 (‘“‘T'wo corporations can- 
not hold as joint-tenants, because 
two of the essential unities are want- 
ing, namely: of the same capacity 
and title. ... Nor can they hold as 
joint tenants, for another reason: be- 
ing each perpetual, there can be no 
survivorship between them, ... Nor 
can a corporation hold lands as joint 
tenant with a natural person, for 
there is no reciprocity of survivor- 
ship between them”). And see Joint 
Tenancy § 7. 

99. De Witt v. San Francisco, su- 
pra. And see Hunnicutt v. Atlanta, 
104 Ga. 1, 5, 30 SE 500 (‘it may be 
_that a city, in order to secure suit- 
able quarters for the transaction of 
the municipal business, might be au- 
thorized to purchase an undivided 
fifth, or other fractional interest, in a 
lot with a building thereon’’). 

[a] Partial use by municipality 
necessary.—But a contract by a city 
for the purchase of an undivided one 
fifth of a lot with a building thereon 
is void, unless it distinctly and une- 
quivocally secures to the city the 
right to occupy and use for munici- 
pal purposes, so long as it shall own 
an interest in the fee, a portion at 
least of the property. Hunnicutt v. 
Atlaita, 104 Ga. 1, 30 SE 500. 
Tenancy in common generally see 
Tenaney in Common [38 Cye 1]. 


[438 C. J.—84] 


MUNICIPAL CORPORATIONS 


mon. 


1. See case infra this note. 

{a] Thus in Ohio the constitution 
provides that ‘‘the general assembiy 
shall never authorize any county, 
city, town, or township, by vote of its 
citizens, or otherwise, to become a 
stockholder in any joint stock com- 
pany, corporation, or association 
whatever; or to raise money for, or 
loan its credit to, or in aid of, any 
such company, corporation, or asso- 
ciation.” Const. art 8 § 6, it has been 
held, not only prohibits a business 
partnership, which carries the idea 
of joint or undivided interest, but it 
goes further and prohibits a munici- 
pality from being the owner of part 
of a property which is owned and 
controlled in part by a corporation or 
individual. The municipality must 
be the sole owner and controller of 
the property in which it invests its 
public funds, and it cannot unite its 
property with the property of indi- 
viduals or corporations, so that when 
united, both together form one prop- 
erty. The whole ownership and con- 
trol must be in the public. Alter v. 
Cincinnati, 56 Oh. St. 47, 46 NE 69, 
35 RA Vite 

2. Action by municipal corpora- 
tion for forcible entry and detainer 
see Forcible Entry and Detainer 

77. f b 
; 3. Emporia v. Partch, 21 Kan. 202. 

[a] Injunction will not lie to re- 
strain a city from taking possession 
of fire apparatus previously intrusted 
to a fire company, where the latter 
shows no contract giving it the right 
to retain possession. Excelsior Fire 
Co. v. Washington, 6 N. J. L. J. 280. 

4. Conover vy. New York, 25 Barb. 
Lee Y.) 513, 5 AbbPr 393, 14 HowPr 


50. : 

[al] Books and papers.—In a pro- 
ceeding under the New York statute 
to compel the delivery of papers and 
books belonging or appertaining to 
the office of street commissioner in 
the city of New York, where the city 
claimed to own the books and papers 
because they were purchased for the 
office with its funds, it was held that, 
as they had been dedicated to the 
uses of the office, the city had no 
right to them inconsistent with the 
possession and use of them by the 
lawful incumbent of the office, and 
could not question his right to the 
possession and use of them for the 
due exercise of the duties of his of- 
fice. Conover v. New York, 25 Barb. 
(N. Y.) 518, 5 AbbPr 3938, 14 HowPr 
5 


50. 

[b] “Waking forcible possession.— 
Where the police department permit- 
ted the health department to occupy 
its premises temporarily and without 
rent, it was held that the police de- 
partment had no authority forcibly 
to take possession of such premises 


Super. 323. 
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the unauthorized acts of administrative officers.%7 

[§ 2084] 4. Joint Tenancy and Tenancy in Com- 
While a municipal corporation cannot hold 
property as joint tenant,®*® it has been held, in the 
absence of constitutional or statutory restrictions, 
that it may hold as a tenant in common.®? 
the constitutional or statutory provisions in some 
states, however, a municipal corporation is pro- 
hibited from holding property in common, either 
with another corporation or with an individual. 

[§ 2085] 5. Possession.” 
ity prima facie right of possession,® and that officer 
or department for whose use any property is dedi- 
cated or appropriated is entitled to possession and 
custody. A municipal corporation may acquire title 
by possession for other than municipal purposes. 

[§ 2086] 6. Lease. A municipal corporation may 
take a lease of real property for a legitimate cor- 
porate purpose,® provided charter and statutory pro- 


Under 


Title gives a municipal- 


on refusal of the health department 
to vacate. New York Health Dept. 
v. New York Police Dept., 41 N, Y. 


[ec] Board of liquidation.—Stock 
acquired by the city in the New Or- 
leans Waterworks Company, al- 
though declared to be exempt from 
seizure on execution, was never pro- 
nounced to be and was not property 
dedicated to public use,’ within 
Act (1880) No. 133 § 5, by which the 
board of liquidation was entitled to 
receive from the city all its prop- 
erty, real and personal, not dedicated 
to public use; and it was held there- 
fore that such stock should be trans- 
ferred by the city to the board to be 
disposed of and applied by the latter 
as the law directed. State v. New 
Orleans, 36 La. Ann. 524. 

5. Shoreham v. Ball, 14 R. I. 566, 
567 [quot Libby v. Portland, 105 Me. 
370, 375, 74 A 805, 26 LRANS 141, 
18 AnnCas 547] (“a town cannot 
purchase land without expending its 
moneys, and it has no right to ex- 
pend its moneys, raised by taxation 
or otherwise for municipal purposes, 
for other purposes. The acquirement 
of land by possession does not in- 
volve an expenditure any more than 
does the acauirement of land by deed 
of gift or by devise; and it has been 
decided that a gift or devise of land 
to a town is good even though the 
land be given or devised in general 
terms, and be accepted without any 
intent to use it directly for munici- 
pal purposes”), ; 

[a] The charter of the city of 
Portland expressly provides that the 
city council shall have custody and 
management of all city property, and 
this must include all to which the 
city has title, and not simply what 
is taken or purchased for municipal 


purposes. Libby v. Portland, 105 Me. 
370, 74 A 805, 26 LRANS 141, 18 
AnnCas 547. 


6 Ark—Halbut v. Forrest Citv. 
34 Ark. 246. 

Cal.—San Francisco v. Boyle, 195 
Cal. 426, 233 P 965. 

Fla.—Jacksonville v. Ledwith, 26 
Fla. 163, 7 S 885, 28 AmSR 558, 9 
LRA 69. 


Ind.—Anderson y. O’Conner, 98 
Ind. 168. 

Mass.—Rumford Fourth School 
Dist. v. Wood, 13 Mass. 193. 
Po v. Lexington, 18 Mo. 


Nev.—Fitton v. Hamilton City, 6 
Nev. 196. 

N. Y.—Admiral Realty Co. v. New 
York, 206 N. Y. 110, 99 NE 241, Ann 
Cas1914A 1054; Davies v. New York. 
83 N. Y. 207 [rev 45 N; Y: ‘Super. 
JIS. Peo. v.. (Green,. 64) N. -Y¥:, -499': 
Holder v. Yonkers, 39 App. Div. 1, 
56 NYS 912. 
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visions on the subject are complied with.” A mu- 
nicipality may also become liable, like an individual, 
by holding over after the expiration of the lease, 
and if the governing body permits an officer to hold 
over, the city cannot escape liability as lessee on 
the ground that the officer was without authority 
to continue the lease or hold over;® but. there is 
contrary authority on that exact point.®9 A mu- 
nicipality making an unauthorized contract for the 
purchase of land cannot make a valid agreement to 
pay a stated sum as rent in case the deed should 
not be delivered or should become void.’° 

[§ 2087] 7. Agreement To Purchase Property. A 
written agreement, although denominated a ‘‘lease,’’ 
must be construed, as revealed by the recitals and 
obligations thereof, to be an agreement for the pur- 
chase by the municipality of the property described 
therein for public uses, and in this aspect may meet 
with insuperable constitutional and statutory obsta- 
cles to its validity and its enforcement against the 
municipality.1+ 

[§ 2088] 8. Purchase of Mortgaged Property. 
Where a municipal corporation has no power to 
mortgage its property, it cannot purchase and hold 
property which is subject to a mortgage, even though 
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it does not expressly obligate itself to pay the mort- 
gage debt, for it must pay the debt or lose the prop- 
erty; nor can it purchase property which is mort- 
gaged for a sum in excess of the amount of indebt- 
edness which it is authorized to incur.’* 

[§ 2089] B. Purposes of Municipal Acquisition— 
1. In General. A municipal corporation may at 
common law, and generally by express charter or 
statutory provision, purchase or otherwise acquire 
and hold all such property, real and personal, as 
may be necessary to the proper exercise of any 
power specifically conferred or essential to those 
purposes of municipal government for which it was 
created,‘ even though it has no immediate need 
therefor.'* And having purchased property for mu- 
nicipal purposes, a municipality may hold it after 
it is no longer necessary for such purposes.t® On 
the other hand, while its title cannot always be 
questioned otherwise than in a direct proceeding 
by the state,'® it has no power or authority to pur- 
chase or otherwise acquire or hold property for a 
purpose not within the powers specifically conferred 
upon it or essential to carry out the objects of its 
ereation,’’ and whether property is acquired for a 
public and therefore proper purpose, or for a pri- 


34 Ark. 246. 


Fae C.—Wade v. Newbern, 77 N. C. 

Oh.—Columbus v. Spielman, 19 Oh 
NPNS 257. 

Tex.—Mission v. Richards, (Civ. 
A.) 274 SW 269. 

Wis.—Gilman v. Milwaukee, 31 
Wis: 563. 

[a] “It is a general rule of in- 
terpretation applicable to charters 
that the broad power to ‘purchase, 
receive, hold and enjoy real and per- 
sonal property’ embraces and in- 
cludes the lesser power to lease the 
same classes of property.” San 
Francisco v. Boyle, 195 Cal. 426, 433, 
233°P/ 965" 

[b] A charter power to a city to 
build a market house involves the 
power to lease a building for market 


purposes. Wade v. Newbern, 77 N.C. 
460. 
[ec] Purpose of lease.—(1) The 


lease must be for an authorized pur- 
pose. Bloomsburg Land Impr. Co. v. 
Bloomsburg Borough, 215 Pa. 452, 64 
AS 602) fate 31 “Ra. = Co. -609]- See 
infra § 2089 et seq. Illegitimate use 
see infra § 2090 text and note 45 [a] 
(1). (2) But where a town is au- 
thorized to rent a building for its 
own use, it has no authority to rent 
a building solely for county purposes. 
Halbut v. Forrest City, 34 Ark. 246. 

[d] Purchase of sublease instead 
of lease.—Where a town council was 
empowered to purchase or rent lands 
for certain purposes, it was held that 
there was no authority to purchase 
lands held under a sublease, the in- 
terest in which might be lost by the 
default of the lessees. Mulholland 
v. Belfast Corp., 9 Ir. Ch. 292. 

Execution of lease by municipality 
see infra §§ 2111 et seq, 2188 et seq. 

Summary proceedings against mu- 
nicipality see Landlord and Tenant 
§ 1826 text and note 64. 

7, Smith v. Newburgh, 77 N. Y. 
130. 

[a] Under the charter of the city 
of New York (1) the common council 
has authority to take leases of real 
estate for the benefit of the city, and 
to determine what property shall be 
leased and for what period subject 
to the limitations and restrictions of 
the charter. Peo. v. Green, 64 N, Y. 
499 [rev 6 Hun 11]. (2) Such au- 
thority) is not limited to the taking 
of such leases as are provided for by 
appropriation. Peo. vy. Green, supra. 

[b] Notice and special election.— 
Where the water commissioners of a 


city, after entering into a lease with- 
out causing notice to be puhklished 
and a special election held, as re- 
quired by a statute authorizing the 
council to improve the waterworks of 
the city, made a statement to the 
council recommending the construc- 
tion of a reservoir on the property 
leased by the city for that purpose, 
and submitted an estimate of the 
expense, and a resolution was passed 
by the council directing a special 
election for the purpose of voting on 
the subject, and a notice of such 
election was published, specifying 
the items of expense, but without in- 
cluding the rent, and nothing was 
stated in the notice with regard to 
the lease, it was held that the vote 
authorizing the construction of the 
reservoir did not ratify or validate 
the lease. Smith v. Newburgh, 77 
Nie ¥inub30% 

8 Davies v. New York, .93 N. Y. 
250 [rev 48 N. Y. Super. 194]; Davies 
v. New York, 83 N. Y. 207 [rev 45 
N. Y. Super. 373]; Witt v. New York, 
29 N. Y. Super. 441, 

9. San Antonio v. French, 80 Tex. 
575, 578, 16 SW 440, 26 AmSR 763 
(the “contract cannot be applied for 
a renewal of the lease in this case 
merely by reason of the officers hav- 
ing held possession after the termi- 
nation of the lease. We think, how- 
ever, the city is bound to pay for 
the rooms for the time its officers 
occupied them’’). 

10. Edwards House Co, v. Jackson, 
132 Miss. 710, 96 S 170. 

11. San Francisco v. Boyle, 195 
Cal. 426, 233, P. 965 Gt) created! ia 
“liability,” in violation of Const. art 
11 § 18, providing that no city shall 
incur any indebtedness or liability 
exceeding in any year the income and 
revenue provided for such year with- 
out the assent of two thirds of the 
qualified electors thereof, and it was 
void in view of Charter art 16 § 29, 
and art 12, where no election was to 
be held to authorize the obligation 
assumed or the tax levied for pay- 
ment thereof). 

12> Widelity, . Trust, ete. Come 
Fowler Water Co., 113 Fed. 560; Voss 
v. Waterloo Water Co., 163 Ind. 69, 
is NE 208, 106 AmSR 201, 66 LRA 

Limitation of indebtedness see in- 
fra XIX in 44 C. J. 

Power to mortgage property see 
infra § 2109. 

13. Ark.—Halbut v. Forrest City, 


i ee v. Alling, 40 Conn. 


ay ieee v. Harmon, 98 [ll. 


Ind.—Bluffton y. Stude 

Ind. 129, 6 NE 1. peer e 
an.—Delaney v. Salina. 
532,9P 271. eye 
La.—New Orleans First Munici- 
eel eet PCr on oue ys, 2 Rob. 244, 
ich.—Hathewa v. Sacket 2 
Mich. 97. » ee 
Minn.—Kuschke vy. St. 
Minn. 225, 47 NW 788. 

N. J.—Green v. Cape May, 41 N. J. 
L. 45. 

N. Y.—Davies v. New York, 83 N. 
Yo 207° [rev./45 Nia. Super eas 
Buffalo v. Bettinger, 76 N. Y. 39 
Le Couteulx v. Buffalo, 33 N. Y. 33 
Ketchum v. Buffalo, 14 N. Y. 35 
Peo. v. Lowber, 28 Barb. 65. 

Tenn.—Burns v. Nashville, . 142 
Tenn, 541, 221 SW 828. 

Vt.—Bates v. Bassett, 60 Vt. 530, 
15 A 200, 1 LRA 166. 

Va.—Richmond, etc., Land, ete., Co. 
v. West Point, 94 Va. 668, 27 SE 460. 

Wis.—Konrad vy. Rogers, 70 Wis. 
492, 36 NW 261; Gilman vy. Milwau- 
kee, 31 Wis. 563; State v. Madison, 
7 Wis. 688. 

[a] Thus “it was within the power 
of the city commissioners to deter- 
mine whether or not automobiles 
were necessary for the official use of 
themselves and the heads of the va- 
rious departments under them, and, 
having exercised their discretion in 
this matter, without any fraudulent 
or corrupt motive, their action can- 
not be reviewed by the courts.” 
Burns v. Nashville, 142 Tenn. 541, 
602, 221 SW 828. 

14. Merrell v. St. Petersburg, 74 
wir cee. 76 S6nY: 

ios ennedy v. Nevada, (Mo. é 
281 SW 56. : a 
Bane) See infra § 2118 text and note 

17. U. S.—Root v. Shields, 20 F. 
Cas. No. 12,038, Woolw. 340. 

Ala.—Eufaula v. McNab, 67 Ala. 
588, 42 AmR 118. 

Cal.—Von Schmidt v. Widber, 105 
Cal. 151, 38 P 682; Glass v. Ashbury, 
49 Cal. 571; Peo. v. McClintock, 45 


Cal, ie 

Colo.—Hayward v. Red Cliff, 20 
Colo. 38, 36 P 795. 

Ga.—Phipps v. Morrow, 49 Ga. 37. 

Ill.—Champaign vy. Harmon, 98 Ill. 
491; Sherlock. v. Winnetka, 68 Ill. 


Paul, 45 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 


§§ 2089-2090] 


vate purpose and therefore unauthorized, is a ju- 
dicial question to be determined according to the 
preponderance of the evidence.*® Where a mu- 
nicipality purchases or leases property for its own 
use, the transaction is not invalidated by the fact 
that it allows the premises to be also used for other 
purposes of a public nature;!® and where a mu- 
nicipality takes a conveyance of land for a legiti- 
mate corporate purpose, its title is not divested by 
a change of purpose.?° The purpose of a city in 
purchasing property cannot be invoked to limit or 
qualify the estate granted by a deed containing no 
restrictions as to use.! 

[§ 2090] 2. Particular Purposes—a. In General. 
In the application of these rules?? to particular 
cases or under particular charters, it has been held 
that a municipal corporation may purchase or other- 
wise acquire and hold land for necessary public 
buildings and other public improvements;?? for 
schools,** and hospitals,2° under certain cireum- 
stances; for water or lighting plants under some 
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charters ;?° for burial grounds ;*" as a site for dumps, 
waste disposal stations, and incinerators;?° or for 
legitimate charitable uses;*° and it may take a lease 
of premises to provide accommodations for the per- 
formance of corporate duties and work by its officers 
and agents®® and alter or fit - up the premises for 
such purpose.*! So it has power to take personal 
property for fire and police purposes,** and suitably 
to furnish public buildings, offices, and rooms.** It 
may take land to settle a debt due from a defaulting 
officer, if necessary to save the debt;** and may 
take and hold promissory notes executed by a de- 
faulting officer as security for the payment of his 
indebtedness.*° And in cases of emergency a mu- 
nicipality may buy and sell food,*® or deal in coal 
and wood.’ On the other hand, as a rule, a mu- 
nicipal corporation cannot purchase property in 
aid of any private enterprise, however laudable 
its purpose or useful its encouragement,*® nor can 
it acquire or hold property for religious purposes,*® 
or merely for purposes of litigation.4° A munici- 


530; Sherlock vy. Winnetka, 59 Ill.) providing a market house, as au-| charter authority to purchase and 
389. And see Livingston County v.| thorized, the erection or leasing] provide for the payment of “all such 
Weider, 64 Ill. 427. thereof is not rendered’ illegal be-| real estate and personal property as 


Iowa.—Strahan vy. 
Iowa 454, 42 NW 369. 


Malvern, 77 


cause of an appropriation of a por- 
tion of it for some other municipal 


may be required for the use, con- 
venience, and improvement of the 
city,” ete., it has no power to pur- 


Me.—In re Opinion of Justices, 58 
Me. 590. 

BERS GFege v. Baltimore, 56 Md. 

56. 

Mass.—In re Opinion of Justices, 
ae Mass. 598, 30 NE 1142, 15 LRA 
Mich.—Baker v. Grand Rapids, 142 
Mich. 687, 106 NW 208, 3 LRANS 76. 

Mo.—Kennedy v. Nevada, (A.) 281 
ay as 

. J.—Gregory v. Jersey Cit 36 

Nagin Leelee: raat 

N. Y.—Riley v. Rochester, 9 N. Y. 
64 [rev 13 Barb. 321]; Jackson v. 
Hartwell, 8 Johns. 422; Matter of 
Waldron, 57 Mise. 275, 109 NYS 681. 
; Oh.—Markley v. Mineral City, 58 
Oh. St. 430, 51 NE 28, 65 AmSR 776. 

Pa.—Bloomsburg Land Impr. Co. 
v. Bloomsburg Borough, 215 Pa. 452, 
64 A 602 [aff 31 Pa. Co. 609]; Harley’s 
App., 103 Pa. 273. 

: oe I.—Place vy. Providence, 12 R. 

Va.—Duncan v. Lynchburg, 34 SE 
964; Richmond, etc., Land, etec., Co. v. 
West Point, 94 Va. 668, 27 SE 460. 

Ov as en v. Port Arthur, 16 Ont. 
474. 

[a] Burden of proof.—In an ac- 
tion against a municipal corporation 
on a bond or other common-law se- 
curity given for deferred payments 
on real estate purchased by the cor- 
poration, defendant’s plea of nil 
debet puts the burden of proof on 
plaintiff to show that the real estate 
purchased by defendant was reason- 
ably necessary to the proper exercise 
and enjoyment by it of the powers 
and duties conferred upon it by its 
eharter. Richmond, etc., Land, etce., Co. 
v. West Point, 94 Va. 668, 27 SE 460. 

[b] Although accompanied by full 
compensation to the owner, private 
property cannot be taken by a city 
by eminent domain or by contract of 
purchase except for a public use. 
Wright v. Walcott, 238 Mass. 432, 131 
NE 291. : 

{c] Exception to rule—A _ city 
cannot raise money to purchase a 
farm for other than municipal pur- 
poses, but may lawfully manage such 
farm and _ buildings disconnected 
from any public use, and for its own 
profit. Libby v. Portland, 105 Me. 
370, 74 A 805, 26 LRANS 141, 18 Ann 
Cas 547. . 

18. Burns v. Essling, 1256 Minn. 
171, 194 NW 404. } 

19. Halbut v. Forrest City, 34 Ark. 
2 


46. 

{a] Tlustration—Where a mu- 
nicipal corporation erects or leases 
a building chiefly for the purpose of 


purpose, such as holding of munici- 
pal courts. Jacksonville v. Ledwith, 
26 Fla. 163, 7 S 885, 23 AmSR 558, 9 
LRA 69. 

20. U.S. v. Case Library, 98 Fed. 
512 [aff 104 Fed. 711, 44 CCA 161]; 


Newman y..Ashe, 9 Baxt. (Tenn.) 
380. See also supra § 2083. 

21. Neil v. Kansas City, 194 Mo. 
A. 282, 188 SW 919. 

22. See supra § 2089. 

23. See infra § 2092. 

24 See infra § 2095. 

25. See infra § 2093. 

26. See infra § 2094. : 

Ft. Smith v. Wilson, 100 Ark. 


27. 

587, 140 SW 733. ‘ 

[a] Such power existed under 
charter authority’ to establish and 
regulate boards of health, provide 
hospitals and cemetery grounds, and 
regulate burial of the dead. State v. 
Madison, 7 Wis. 688. 

28. Consumers’ Co. v. Chicago, 313 
Tll. 408, 417, 145 NE 114 (“Moreover, 
the city is expressly empowered to 
acquire and hold real and personal 
property for corporate purposes. 
Smith St. [1923] § 10 p 217’); Butler 
v. Saskatoon, 11 Sask. L. 1, 38 Dom 
LR 480. 

29. In re Robinson, 63 Cal. 620. 

30. Witt v. New York, 29 N. Y. 
Super. 441. 


S1.)8 Peolv.) Harris; 49Calin9: 
32. See infra § 2091 
33. Peo. v. Harris, 4 Cal. 9; Rey- 


nolds v. Albany, 8 Barb. (N. Y.) 597. 

[a] Portrait of public officer.—It 
has been held that a municipal cor- 
poration having power to provide fur- 
niture for the room of the common 
council at the public expense may or- 
der the portrait of the governor of 
the state to be procured as an article 
of furniture therefor and vote an 
appropriation from the public funds 
to pay for it. Reynolds v. Albany, 
SeBarb. GN. ¥s)5097. 


34 Phipps v. Morrow, 49 Ga. 37. 

35. Buffalo v. Bettinger, 76 N. Y. 
393. 

36. See supra § 445. 

37. See supra § 453. 

38. Hufaula v. McNab, 67 Ala. 
588, 42 AmR 118; Sherlock v. Win- 
netka, 68 Ill. 530; Markley v. Min- 


eral City, 58 Oh. St. 430, 51 NE 28, 
65 AmSR 776. 

[a] For railroad right of way.— 
The purchase of land by a munici- 
pality for the use of a railroad com- 
pany for a right of way, although 
ostensibly for a public street, is ul- 
tra vires. Strahan v. Malvern, 77 
Iowa 454, 42 NW 369. eoery 

{[b] Fair grounds.—Under a city’s 


chase a tract of land within its lim- 
its for the benefit of an agricultural 
and mechanical association, and as a 
place for holding its annual fairs, 
giving the association the exclusive 
use of the premises. Eufaula vy. Mc- 
Nab, 67 Ala. 588, 42 AmR 118. 

[ec] Aid to water company.—Un- 
der a statute authorizing a city to 
grant a license to a water company 
to supply water to the city and its 
inhabitants, the city has no power to 
acquire a lot for the use of such pri- 
vate corporation. Cain v. Wyoming, 
104 Tl. Ay 538% 

Cd] Manufacturing plants.—A mu- 
nicipal corporation is without ca- 
pacity to acquire land by purchase 
for the purvose of donating it to a 
corporation or person as an induce- 
ment to build and operate manufac- 
turing plants within the munici- 
pality. Markley v. Mineral City, 58 
Oh. St. 4380, 51 NE 28, 65 AmSR 776. 

[e] Amusement purposes.—A city 
has no authority to own and support 
a hockey rink, where contests be- 
tween rival hockey teams are staged 
for the entertainment of those paying 
an admission fee. Burns v. Essling, 
156 Minn. 171, 174, 194 NW 404 (‘the 
time may come when, as in ancient 
Rome, the rulers of a city will be 
permitted to amuse the people with 
games and spectacles in a _ public 
arena, but it is not yet here’’). 

{f] Operation of rock quarry.—It 
is not necessary to the objects of its 
ereation that a municipal corpora- 
tion should operate a rock quarry. 
Duncan v. Lynchburg, (Va.) 34 SE 
964, 48 LRA 38381. 

Private schools see infra § 2095. 

39. Maysville v. Wood, 102 Ky. 
263, 48 SW 403, 19 KyL 1292, 39 LRA 
93. 

40. Place v. Providence, 12 R. I. 
1 (a* municipal corporation cannot 
purchase real property in order, by 
controlling it, to compel a taxpayer 
to abandon or compromise his liti- 
gation with the municipality). 

[a] Purchase of judgment for 
purpose of set-off.—The purchase by 
a municipal corporation, for the pur- 
pose of set-off, of a judgment held 
by a third party against a creditor 
of the corporation, is ultra vires. 
Especially is this so where it is 
apparent that the real object of the 
purchase is to enable such third 
party to collect his claim through 
the right of set-off of the corpora- 
tion, such transaction constituting 
a loan of the credit of the corpora- 
tion. Earley’s App., 103 Pa. 278. 


ats? Van 


1332 [43 C.J.] 
pality may not become a real estate dealer,** or buy 
realty for investment,*? or for mere speculation or 
profit,#® or erect a building for the mere purpose 
of renting it out,‘ or take a lease of property 
merely for the purpose of deriving revenue there- 
from by subletting or otherwise,*® or purchase or 
lease property merely for the purpose of aiding or 
making a donation to the state or general govern- 
ment*® or another municipality,*7 or purchase and 
run a manufacturing establishment.** But it has 
been held that it may receive a devise of a coal 
mine for experiment and operation;*® that it may 
purchase and take an assignment of a lease for 
municipal uses;°° and that it may, for sanitation, 
buy up lands for improvement and resale.®! Where 
a statute authorizes a municipal corporation to take 
property for a special purpose or on special con- 
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ditions only, it cannot take the same for another 
purpose or on other conditions.°? 


[§ 2091] b. Police and Fire Departments. There 


can be no doubt that a municipal corporation has 
power to acquire, furnish, and hold such buildings 
or rooms as may be necessary for the use of its 
police and fire departments.®* Power to maintain 
a fire department or to suppress fires necessarily 
implies power to purchase machines and apparatus 
suitable for that purpose.** And, a municipality 
may purchase arms and other personal property 
necessary for its police department.*® 

[§ 2092] c. Public Buildings, Streets, Parks, and 
Other Public Improvements. Municipalities may 
purchase or otherwise acquire and hold land for 
and erect necessary public buildings,°® including 
markets, where they are authorized to establish 


092 


41. Hayward vy. Red Cliff, 20 Colo. 
33, 36 P 795. 

42. Hunnicutt v. Atlanta, 104 Ga. 
1, 30 SE 500. 

Pee Champaign v. Harmon, 98 Ill. 

_la]_ Purchase at tax sales.—A mu- 
Nicipal corporation, in the absence 
of any enabling statute, has no au- 
thority of law to become the pur- 
chaser of lands or lots at a tax sale, 
and acquire a title by complying with 
the statute in respect to such sales. 
The general power to buy and hold 
real estate does not authorize such 
a purchase. Champaign y. Harmon, 
98 Ill. 491. 

44. Bates v. Bassett, 60 Vt. 530, 
15 A 200, 1 LRA 166. 

45. See case infra this note. 

[a] In Pennsylvania (1) a borough 
has no power under the acts of April 
3, 1851, or June 26, 1895, to lease 
from a private owner an inclosure 
for a pleasure park for the purpose 
of deriving revenue by subletting it 
or charging the public for admis- 
sion. Bloomsburg Land Impr. Co. v. 
Bloomsburg Borough, 215 Pa. 452, 
64 A 602 faff 31 Pa. Co. 609]. (2) 
And, if the borough enters into pos- 
session of the park under such agree- 
ment, no recovery can be had from it 
as for the use and occupation of it. 
Bloomsburg Land Impr. Co. v. 
Bloomsburg Borough, supra. 

46. Livingston County v. Weider, 
64 Ill. 427 (cannot provide site or 
location for a_ state institution); 
Jones v. Port Arthur, 16 Ont. 474 (a 
municipal corporation had no power 
to purchase land to be presented to 
the dominion government as a site 
for a post office and customhouse). 
To same effect Wallace v. Orange- 
ville, 5 Ont. 37. 

{a] Thus in Arizona the charter 
of the city of Phcenix, adopted un- 
der Const. art 13, which authorized 
it to exercise all powers previously 
possessed, or exercised by the city 
council, and to acquire and hold real, 
personal, or mixed property, thereby 
giving it the power granted to cities 
by L. (1881) No. 58 art 13 § 1 subd 1 
to erect, purchase, or hire necessary 
buildings for the use of the corpo- 
ration, did not authorize the pur- 
chase of a site and erection of a 
building for an armory for the use 
of the National Guard, the title to 
which was to be taken in the name 
of the state. McClintock v. Phcenix, 
24 Ariz, 155, 158, 207 P 611 (“if, ‘then, 
neither the original act of incorpora- 
tion nor the present charter of the 
city empowers it to issue and sell its 
bonds to purchase, ‘or build an 
armory for the National Guard of 
the state, and no such power is found 
in the general law affecting munici- 
pal corporations, what the city un- 
dertook to do by ordinance, not being 
for a corporate use or purpose, is 
without any legal sanction’’), 

47. Halbut v. Forrest City, 34 Ark. 
246 (a town cannot rent a house 


solely for the use of the county as a 
courthouse). : 

48. In re Opinion of Justices, 58 
Me, 590 (the legislature could not 
enable a town to establish manufac- 
tories on its own account, and_ rent 
them by the ordinary town officers, 
or otherwise, as such enterprises are 
outside of the purposes and objects 
of such corporations). 


49. Delaney v. Salina, 34 Kan. 532, 
9 APP ATE 
50. Curtis v. Portsmouth, 67 N. H. 


506, 39 A 439. a 

51. New Orleans First Municipal- 
ity v. McDonough, 2 Rob. (La.) 244. 

52. See cases infra this note, 

[a] Thus (1) when the municipal 
authorities of a city act under an 
authority derived from a_ statute, 
they must follow strictly its provi- 
sions; and therefore, where the act 
of March 16, 1874 authorized the su- 
pervisors of San Francisco to procure 
from the United States government 
a vessel, to be used as a training 
ship, on such terms, “consistent with 
the provisions of this Act, as the 
said Government may prescribe,” and 
authorized the removal to the ship 
of boys sentenced to confinement in 
the industrial school, and the act of 
congress of June 20, 1874 authorized 
the secretary of the navy to furnish 
a vessel of the navy on the applica- 
tion of the governor of any state in 
which a nautical school was estab- 
lished, with the proviso ‘‘that no per- 
son shall be sentenced to or received 
at such schools as a punishment or 
commutation of punishment for 
crime,” it was held that the super- 
visors were not authorized to accept 
a ship from the general government 
on those terms. Glass v. Asbury, 49 
Cal. 571. (2) Evidence, in an action 
on the relation of the county attor- 
ney to enjoin a city from purchasing 
a light plant, was held to sustain 
a finding that a part of the consider- 
ation named for the purchase was 
paid by the city without authority 
to the private owner of the plant for 
the surrender of an unexpired part of 
an exclusive franchise previously 
granted him by the city. State v. 
Stafford, 92 Kan, 343, 140 P 868. 

53. Torrent v. Muskegon, 47 Mich. 
115, 10 NW 132, 41 AmR 715; State 
v. Babcock, 25 Nebr. 278, 41 NW 155; 
Witt v. New York, 29 N. Y. Super. 
441. And see reste | 2092, 

54 Bluffton v. tudabaker, 106 
Ind. 129, 6 NE 1; Allen v. Taunton, 
19 Pick. (Mass.) 485; Bauer v. West 
Hoboken, 90 N. J. L. 1, 100 A 228; 
Green v. Cape May, 41 N. J. L. 45. 

[a] Construction of express au- 
thority.—Hose carriages were within 
L. (1890) ¢ 232 § 8, authorizing the 
fire commissioners of Long Island 
City to purchase steam fire engines 
and “hose, implements, and appara- 
tus of any and all kinds” for the use 
of the fire department. Leonard v. 
Long Island City, 20 NYS 26. 

55. State v. Buffalo, 2 Hill (N. Y.) 


houses, 


434 (the corporation of Buffalo, as 
an incident to an express grant of 
police powers, might contract for 
and procure two hundred stand of 
arms to preserve the peace and pro- 
tect the persons and property of its 
citizens). 

56. Cal.—Peo. v. Harris, 4 Cal. 9. 
Ill.—Robbins v. Kadyk, 312°Ill. 290, 
43 NE 863; Greeley v. Peo., 60 Ill. 


1 
19 
Mass.—French v. Quincy, 3 Allen 
9; Spaulding v. Lowell, 23 Pick. 71. 
Mich.—Torrent v. Muskegon, 47 
Mich, 115, 10 NW 132, 41 AmR 715. 
Mo.—Clarke v. Brookfield, 81 Mo. 
503, 51 AmR 243; State v. Haynes, 
72 Mo. 3877. 


H.—Parker y. Concord, 71 N. H. 


N. 

468, 52 A 1095. 

N. Y.—Peterson v. New York, 17 N. 
Y. 449. 

Pa.—Newell v. Bradford City, 18 
Pa. Co. 465. 

Vt.—Bates v. Bassett, 60 Vt. 530, 
15 A 200, 1 LRA 166. 

Wis.—Konrad v. Rogers, 70 Wis. 
492, 36 NW 261. 3 
See also infra XVII in 44 C. J. 

[a] By statute it is sometimes 
so provided. State v. Babcock, 25 

Nebr. 278, 41 NW 155. 

[b] Bxtent of authority conferred. 
—But under the Jersey City charter 


authorizing the board of public works 


“to purchase sites for, and purchase 
or construct a city hall, school- 
engine-houses,” ete, “and 
such other buildings as may be nec- 
essary,’ it was held that the board 
was not authorized to purchase a 
tract of land “to be used as a site 
for the location of a city hall and 
other city buildings.’ The legisla- 
ture did not intend by these provi- 
sions to invest ,the board of public 
works with the arbitrary or unlim- 
ited power to purchase either land 
or buildings. Every lawful exercise 
of this power to purchase land nec- 
essarily involved the determination 
by the board of two things: First, 
that some particular building is nec- 
essary; and second, the quantity of 
land required as a site therefor. The 
legislature did not intend to confer 
on the board of public works. the 
power to purchase a site or sites for 
buildings not designated or even 
Known. Gregory v. Jersey City, 36 
Nai Lanes, : 

[ce] Additional purchases. — The 
eity having power under an act of 
the legislature to purchase land for 
the erection of public buildings 
thereon, and having no authority to 
sell any land so purchased, cannot, 
after having selected and purchased 
land in pursuance of such legisla- 
tion, purchase other land not adja- 
eent to the first purchase for the 
same purpose. McGuire v. Atlantic 
City, > 63. Ne J, Di 99) 42 A. 78a, 

[d] Slaughterhouses, — Rev. St. 
(1874) c¢ 24 art 5, which empowers 
city councils to provide for and regu- 
late the inspection of meat, poultry, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 2092] 


markets®’—although not, it seems, 
authorized merely to ‘‘regulate’’ 
also including public baths, where there is express 
authority to establish them.5®* And they may re- 
peal a by-law authorizing the purchase of land and 
the building thereon of a town hall, and pass a new 
by-law authorizing the selection of a different site.®° 
It has also been held that they have the power to 
acquire real estate for the purpose of establishing 


ete., to prohibit any offensive or un- 
wholesome business or establishment, 
and to do all acts and make all regu- 
lations necessary or expedient for 
the promotion of health or the sup- 
pression of disease, does not em- 
power a city council to erect and 
maintain a public slaughterhouse, 
in the absence of any provision in 
its charter expressly conferring such 
power. Huesing v. Rock Island, 128 
Til. 465, 21 NE 558, 15 AmSR 129 
[rev 25 Ill. A. 600]. 

{e] Erection and furnishing of 
buildings for the purpose of provid- 
ing suitable accommodations for the 
transaction of the business of the 
municipality is, as a rule, a necessary 
incident to the administration of 
every municipal government. Peo, v. 
Harris, 4 Cal. 9; Stetson v. Kempton, 
13 Mass, 272, 7 AmD 145. 

[f] Filans of public buildings 
matter of discretion.—(1) Where the 
municipal corporation is givenaright 
to build, construct, or repair, the plan 
er mode to be adopted is a matter 
within its discretion. Ely v. Roches- 
ter, 26 Barb. €N. Y¥.) 133. (2) So the 
common council of a city having gen- 
eral power to erect public buildings 
is authorized to employ an architect 
to prepare plans, specifications, etce., 
for their construction. Peterson v. 
New York, 17 N. Y. 449. 

{g] Discretion as to cost.—The 
eouncil has discretionary power to 
determine the cost of a city building. 
Parker v. Concord, 71 N. H. 468, 52 
A 1095. 

{h] Under a home rule statute 
providing that a municipality shall 
have power to acquire necessary 
jand for buildings for public use, 
what land is reasonably necessary 
to be acquired for the location of 
a town hall and suitable grounds sur- 
rounding it, rests in the sound dis- 
eretion of the governing body. 
Campbell v. Bergen County, (N. J. 
Sup) 2129" A 757, 760 (“in the exer- 
cise of its discretion, not only the 
present needs of the township are to 
be considered but also its future re- 
quirements, all of which must be 
determined by various circumstances 
and conditions, such as the present 
population of the township, the pres- 
ent volume of its municipal business, 
and the tendency of the township to 
rapid growth and development, re- 
quiring additional municipal build- 
ings for the proper transaction of its 
municipal affairs’’). 

_{i] Frovision for future needs.— 
(1) In erecting a public building a 
municipality is not restricted to pres- 
ent needs, but may make suitable 
provision for its prospective needs 
by erecting a larger building than 
is needed at the time; and if the 
building contains rooms not wanted 
for the time being for municipal 
business, the municipality may let 
them temporarily or allow them to 
be used gratuitously. French  v. 
Quincy, 3 Allen (Mass.) 9; Spauld- 
ing v. Lowell, 23 Pick. (Mass.) 71; 
Bates v. Bassett, 60 Vt. 530, 15 A 
200, 1 LRA 166. (2) Where a mu- 
nicipal corporation, under its general 
powers, builds a market house two 
stories high and appropriates the 
lower story for a market, this being 
in good faith the principal and lead- 
ing object in erecting the building, 
the appropriation of the upper story 
to other subordinate purposes is not 
~gsuch an excess of authority as to 
render the erection of the building 
and the raising of money therefor 


MUNICIPAL CORPORATIONS 


where they are 


markets®°’—and 
bP } 


“parks 


ultra vires or illegal. Spaulding v. 
Lowell, supra. 

[ji] In New Mexico, where the 
paramount purpose and object is for 
other than strictly municipal pur- 
poses, legislative authority is lack- 
ing for the erection of buildings by 
cities and towns. Smith v. Raton, 
18 N. M. 6138, 140 P 109 (building for 
theatrical purposes). 

57. See supra § 504. 

58 Ketchum vy. Buffalo, 14 N. Y. 


Poillon y. Brooklyn, 101 N. Y. 
4 NE 191 (a grant of authority 
to establish and maintain public 
baths carried with it as a necesSary 
incident power-to designate and pro- 
cure a proper place for the location 
of such a bath). 

60. Re Forester, 24 U. C. Q. B. 588. 

61. Hafner y. St. Louis, 161 Mo. 
34, 61 SW 632 (such power existed 
under a charter giving a municipal- 
ity general power to hold, purchase, 
and convey such real and personal 
estate as the purposes of the corpo- 
ration should require). Compare, 
however, Roberts v. Louisville, 92 
Ky. 95, 17 SW 216, 13 KyL 406 (where 
it was said that the power of a mu- 
nicipal corporation to acquire land 
for the purpose of erecting wharves 
thereon and to charge wharfage is 
not a necessary incident of its char- 
ter, but must be derived directly 
from the legislature, to be exercised 
within the limits and upon the condi- 
tions of the grant). See also infra 
XVII in 44 C. J. 

62. Colo.—Londoner v, Denver, 52 
Colo, 15, 119 P-156. 

Ga.—Quitman vy. Jelks, 139 Ga, 238, 
17 SE 76: 

Ky.—Lexington v. Kentucky Chau- 
tauqua Assembly, 114 Ky. 781, 71 SW 
943, 24 KyL 1568. 

Mass.—Wright v. Walcott, 238 
Mass. 432, 131 NE 291. 

Mich.—Schneider v. Grand Rapids, 
211 Mich. 399, 179 NW 285. 

Compare infra XVII in 44 C. J. 

[a] “fhe acquisition of lands, for 
parks is unquestionably for a public 
purpose.”—Londoner vy. Denver, 52 
Colo, 15, 23, 119. P 156. 

{b] “he creation and maintenance 
of parks at public expense are recog- 
nized as a proper.exercise of govern- 
mental power and within the corpo- 
rate purposes of cities when author- 
ized by the legislature.”: Robbins vy. 
Kadyk, 312 Ill. 290,: 294, 143 NE 863. 

{c] “&he acquisition of parks is, 
without any express words of au- 
thorization, included whenever a 
grant of power is conferred to ac- 
quire property for ‘municipal pur- 
poses.’”’ Oakland v. Thompson, 151 
Cal, 672; 575s) 91) P38? (CC but, ini ad= 
dition to this the charter of the city 
of Oakland expressly contemplates 
the exercise of this power, when in 
section 31 thereof it declares that 
‘The council shall have power to 
pass ordinances... 40, to acquire 
lands for public parks and to im- 
prove and maintain such lands for 
the. benefit of all the inhabitants of 
the city 5 

[d] Purchase of land.—Where the 
charter of a city authorized it “to 
provide for public squares and 
parks,’ and to take, accept, and hold 
real estate for that purpose, it was 
authorized to buy land for public 
parks. North Muskegon v. Rodgers, 
188 Mich. 98, 96, 154 NW 71. 

[e] Water front. — Under the 
power given the city by the Long 
Branch City Charter (Pub. L. [1903] 
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and maintaining wharves®! and parks,°* to be used 
as children’s playgrounds,®* including in the term 
a golf course.®4 
by construction of statute a village has no authority 
to purchase land for a park,®> nor may the water 
board of a city acquire land for that purpose.°® For 
the purpose of municipal improvement, the corpo- 
ration has been upheld by the courts in taking title, 
permanent or temporary, to streets,®’ in acquiring 


In some states, however, 


p 318 § 53, as amended by Pub. L. 
[1904] pp 347, 849 §§ 4, 8), to ac- 
quire land to protect the view ocean- 
ward from a sidewalk on the beach, 
it could acquire land under water. 
Murphy v. Long Branch, (N. J. Sup.) 
61 A 593. 

{f] In Kansas City the charter, 
as amended June 6, 1895, adopted 
pursuant to Const. art 9 § 16, pro- 
viding that a city of more than one 
hundred thousand inhabitants may 
frame a charter for its own govern- 
ment, in so far as it provides a 
method of exercising the right of 
eminent domain, is not objectionable 
to the constitutional provision that 
such a charter shall always be in 
harmony with, and subject to, the 
constitution and laws of the state, 
in that the act of April 1, 1893 em- 
powers every city organized under 
Const. § 16 art 9 to establish a sys- 
tem of parks under a certain proce- 
dure, since it expressly provides 
(3 18) that it shall’ not abrogate or 
impair any right or power which 
such cities may have, or might there- 
after have, to buy or condemn parks. 
Kansas City v. Bacon, 147 Mo. 259, 
48 SW 860. . 

[g] Property dedicated. — Where 
the owner of a square or plat of 
ground situated in a city or village 
dedicates it to the use of the public, 
and calls it a “plaza,” but does not 
in any manner designate how it shall 
be enjoyed, the city or village au- 
thorities may assume control of it, 
either as an open market place and 
common, or as a park for the pleas- 
ure and recreation of the public. 
Sachs v. Towanda, 79 Ill. A, 439, 

th] Construction of Colorado con- 
stitution.—Under Const. art 20, re- 
lating to the city and county of Den- 
ver, and conferring on the people 
thereof every power possessed by the 
legislature in the making of a char- 
ter, the people of the city and county 
of. Denver may adopt a charter con- 
taining provisions for the purchase 
or condemnation of lands for parks 
and parkways, and the payment 
therefor in whole or in part by as- 
sessments made on property within 
districts specially benefited, notwith- 
standing the provision in § 1 em- 
powering the municipality to con- 
struct, condemn, and purchase water- 


works, light plants, power plants, 
transportation systems, and other 
public utilities, the provision not 


measuring the extent and limitation 
of the power to acquire lands for 
other public purposes. Londoner v. 
Denver, 52 Colo. 15, 119 P 156. 

{i] Im New York the statute (L. 
[1888] c 525) provided a complete 
scheme for the acquisition of a park 
by any incorporated village. Scott v. 
Age 20 App. Div. 535, 46 NYS 

Devise for park subject to payment 
of annuity see infra § 2097 text and 
note 12 [ec]. i 

63. Law v. San Francisco, 144 Cal. 
S84e) 77 Pe 1014. 

64. Booth v. Minneapolis, 163 
Minn. 223, 203 NW 625. 

[a] Property outside city limits 
may be purchased. Booth v. Minne- 
apolis, 163 Minn. 223, 203 NW 625. 

65. Vaughn v. Greencastle, 104 
Mo, A. 206, 78 SW 50. 

66. Graeff v. Felix, 24 Pa. Co. 657. 

67. Derby v. Alling, 40 Conn. 410; 
Gilman v. Milwaukee, 31 Wis. 563 
(lease for temporary use as public 


street). 
[a] Property for street.—A mu- 


1334 [43 ©. 5.) 


an abutting easement for grading,®® and in exchang- 
ing one lot for another for a city hall. 
having power to grade and pave streets has by impli- 
cation power to purchase and hold a stone quarry to 
supply the raw material’°—but there is contrary au- 
thority on the point;71—and power to erect bridges 
and approaches implies the power to acquire the 
right to swing a bridge over private property and 
grant in consideration thereof the use of a vault 
But a city with charter power to 
take lands for canals may not in its exercise con- 
demn a right of way through a great railroad 
yard;7* nor may it provide, in an ordinance for 
improving a certain district, for the surrender to 
the city of land not needed or available for munici- 


under a street.*” 


pal uses.‘ 
[§ 2093] d. Hospitals.”® 


nicipality, with authority to maintain 
public streets, and not prohibited by 
its charter from accepting a volun- 
tary grant of land for a Street, may 
accept a voluntary grant of a strip 
of land for a street. Hathaway v. 
Milwaukee, 132 Wis. 249, 111-NW 570, 
aoe NW 455, 122 AmR 975, 9 LRANS 

Opening streets, etc. see infra 
XVII in 44 C. J. 

68. Kuschke v. St. Paul, 45 Minn. 
225, 47 NW 786. 

69. Konrad v. Rogers, 70 Wis. 492, 
36 NW 261. 

70. Schneider v. Menasha, 118 
Wis. 298, 92 NW 94, 99 AmSR 996. 

Ownership of quarry beyond mu- 
nicipal limits see supra § 2082 text 
and note 79 [b]. . 

71. Donable v. Harrisonburg, 104 
Va. 533, 52 SE 174, 1183 AmSR 1056, 
2 LRANS 910; Duncan v. Lynchburg, 
(Va.) 34 SE 964. 

72. Chicago v. Norton Milling Co., 
196 Ill. 580, 68 NB 1048. 

73. In re Buffalo, 68 N. Y. 167. 
74 Gregg v. Baltimore, 56 Md. 
6. 
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76. Allentown v. Wagner, 27 Pa. 
Super. 485 [aff 214 Pa. 210, 63 A 697]; 
State v. Madison, 7 Wis. 688. 

Beyond territorial limits see supra 


Generally see Hospitals 30 C. 


§ 2082. 

Establishment, maintenance, and 
regulation of hospital generally see 
supra § 482. 


77. Aull v. Lexington, 18 Mo. 401. 

[aj] Authority “to remove or con- 
fine” persons having infectious or 
pestilential diseases gives power to 
rent a house for such purpose. An- 
derson vy. O’Connor, 98 Ind. 168. , 

{b] A city ordinance giving the 
board of health a general supervision 
over the health of the city includes 
the power to rent a building to be 
used as a hospital to protect the city 


from the infection of cholera. Auli 
v. Lexington, 18 Mo. 401. 
78. Von Schmidt v. Widber, 105 


Cal, 151, 38 P 682. 

79. U. S—Omaha v. Omaha Water 
Co., 218 U. S. 180, 30 SCt 615, 54 L. 
ed. 991, 48 LRANS 1084; Knoxville 
Water Co. v. Knoxville, 200 U. S. 22, 
26 SCt 224, 50 L. ed. 353; Hamilton 
Gaslight, ete. Co. v. Hamilton, 146 
WO ncos, LonsCt On oO) lnkeds 06S 
Indianapolis v. Consumers’ Gas. Trust 
Co., 144 Fed. 640, 75 CCA 442; Colby 
University v. Canandaigua, 69 Fed. 
671; Thompson-Houston Electric Co. 
v. Newton, 42 Fed. 723. 

Fla.—Jacksonville Electric Light 
Co. v. Jacksonville, 36 Fla. 229, 18 S 
677, 51 AmSR 24, 34 LRA 540. 

Tll.— Blanchard v. Benton, 109 Ill. 


The legislature may ex- 
pressly authorize a municipal corporation to pur- 
chase real estate for erection of a public hospital 
or a pesthouse;’® and a municipality has authority, 
under its power to preserve the public health, to 
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A city 


(§§ 2092-2095 


lease a building for use as a hospital for contagious 
diseases;’* but it has been held that power to buy 
a site for a smallpox hospital is not implied from 
general sanitary power, from power to make all 
regulations which may be necessary or expedient for 
the prevention of contagious diseases, or from the 
power to pay a liberal stipend ‘‘for the support 
of’’ a smallpox hospital.7* 

[§ 2094] e. Water and Lighting Plants. 
nicipal corporation has the power to purchase and 
hold such real and personal property as may be nec- 
essary for the erection and maintenance of a plant 
or works for the purpose of furnishing water or 
light to itself and its inhabitants, where it has legis- 
lative authority, express or implied, to establish or 


A mu- 


own waterworks or a lighting plant for such pur- 


A. 569; Hay v. Springfield, 64 Ill. A. 
671. 

Ind.—Crawfordsville v. Braden, 130 
Ind. 149, 28 NE 849, 30 AmSR 214, 
14 LRA 268. 


Kan.—State v. Hiawatha, 53 Kan. 
400s 86 P, LILO, 
Ky.—Mayfield v. Phipps, 208 Ky. 


532, 263 SW 37,40. [eit @ye]- 

Md.—Warren Mfg. Co. v. 
more, 119 Md. 188, 86 A 502. 

Mass.—In re Opinion of Justices, 
ree Mass. 592, 24 NE 1084, 8 LRA 
487. 

Mich.—North Michigan Water Co. 
v. Escanaba, 199 Mich. 286, 165 NW 
847; Arbuckle-Ryan Co. v. Grand 
Ledge, 122 Mich. 491, 81 NW 358 
(may purchase engine to operate city 
lighting plant); Mitchell v. Negau- 
nee, 113 Mich. 359, 71 NW 646, 67 
AmSR 489, 38 LRA 198 (express 
grant of power to acquire electric 
light plant). 

Minn.—Backus vy. Virginia, 123 
Minn. 48, 142 NW 1042. 

Nebr.—Bell v. David City, 94 Nebr. 
157, 142 NW 523; Christensen v. 
Fremont, 45 Nebr. 160, 683 NW 364. 

N. Y.—Rochester v. Rush, 80 N. Y. 
302 [rev 15 Hun 239]. 

N. C.—Faweett v. Mt. Airy, 134 N. 
C. 125, 45 SE 1029, 101 AmSR 825, 63 
LRA 870 [overr Mayo v. Washington, 
122 N. C..5, 29 SE 348, 40 LRA 163]. 

Oh.—State v. Hamilton, 47 Oh. St. 
52, 23 NE 9365. 


Balti- 


Pa.—Hughes vy. Parnassus’ Bor- 
ough, 23 Pa. Co. 196. 

S. C.—Mauldin vy. Greenville, 33 
SiG. 4; LiSHr434) 82 RA 290. 


Tex.—Ysleta v. Babbitt, 8 Tex. Civ. 
A. ,432, 28 SW 702 (may maintain 
irrigation ditch). - 

Wis.—Connor v.. Marshfield, 128 
Wis. 280, 107 NW 639; Ellinwood v. 
Reedsburg, 91 Wis. 181, 64 NW 885; 
Atty.-Gen, v. Eau Claire, 37 Wis. 400. 

Ont.—McLean y. St. Thomas, 238 
Ont. 114. 

See also infra XVII in 44 C, J. 

[a] Operation of plant and preser- 
vation of property.—When a city has 
legally acquired a gas plant to pro- 
vide its inhabitants with light and 
fuel, the power to operate the plant 
and to do the things necessary to ac- 
complish the purpose for which the 
plant has been acquired, and to pre- 
serve the property from destruction 
and impairment to a degree not 
amounting to rebuilding or extension, 
is incident to, and goes with, the 
power to own as a current necessity. 
Kindlay) ‘v. \) Parker) (17, «Oh: Cir wet; 
294, 9. Oh. Cir, Dec, ‘7:10. 

[b] Joint ownership with another, 
—Under Const. ast 8 § 6, providing 
that the general assembly shall never 
authorize any county, city, town, or 


pose,*® but not otherwise.*° 
power is considered elsewhere in this article.“ The 
scope of authority incident to the supply of elec- 
tricity is determined by the terms of the grant.®? 

[§ 2095] f. Educational Purposes. 


The existence of such 


A municipal 


township to become a stockholder in 
any joint stock company, corpora- 
tion, or association whatever, or to 
raise money for, or loan its credit to, 
or in aid of, any sugh company, cor- 
poration, or association, a city must 
be the sole proprietor of property in 
which it invests its funds and cannot 
unite its property with property of 
individuals or corporations, so that 
when united both together form one 
property, and therefore a statute au- 
thorizing a municipal corporation to 
permit a water company to make ad- 
ditions to the city’s waterworks, or 
otherwise become a part owner of 
such waterworks, was held unconsti- 
tutional. Alter v. Cincinnati. 56 Oh. 
St.. 47, 46 NE 69, 35 LRA 737. See 
supra § 2084. 

[ec] A provision for arbitration in 
a contract of sale of waterworks to a 
city is not void by reason of a stipu- 
lation that the finding of the arbi- 
trators should be approved by the 
council to be binding on the city. 
Lidgerwood Park Waterworks Co. v. 
Spokane, 19 Wash. 365, 53 P 352. 

Aid to private company see supra 
§ 2090 text and note 88. 

80. Cal.—Hyatt v. Williams, 148 
Cal. 585, 84 P 41; Peo, v. McClintock, 
Abr Cale dibs 

Mass.—Spaulding y. Peabodv. 153 
Mass. 129, 26 NE 421, 10 LRA 397, 

N. J.—Howell v. Miliviue, 60 N. J. 
LL. 95, 36 A 691. 

N. Y.—Potsdam Electric Light, 
ete., Co. v. Potsdam, 49 Mise. 18, 97 
NYS 190 [aff 113 App. Div. 894, 98 
NYS. 1113]. 

Oh.—Lakewood v. Cleveland Elec- 
tric IHum. Co., 21 OhNPNS 289. 

Pa.—White v. Meadville, 177 Pa. 
643, 35 A 695, 34 LRA 567. 

S. C.—Stehmeyer v. Charleston, 53 
S. C. 259, 31 SH 322, 

Vt.—Swanton y. Highgate, 81 Vt. 
152; 69 A 667, 16 LRANS 867. 

81. See infra XVII in 44 C. J. 

82. Rockbrandt vy. Madison, 9 
A. 227, 36 NE 444, 53 AmSR 
Akron v. McHPlligott, 166 Iowa 
147 NW. 7738, AnnCasi916E 692; 
Minden-Edison Light, ete, Co. v. 
Minden, 94 Nebr. 161, 142 NW 678; - 
Atty.-Gen. vy. Ilford Urban Council, 
84 L. J. Ch. 860; Atty.-Gen. v. Shef- 
field, 106 L. T. Rep..N. S. 367. 

[a] Illustrations.—(1) When a 
municipality has the power to oper- 
ate an electric light plant, 
has the power to employ the neces- 
sary labor. Rockebrandt v. Madison, 
9 Ind. A, 227, 36 NE 444, 53 AmSR 
348. (2) It cannot require electric 
linemen to progure a license and to 
execute a bond conditioned on tne1r 
indemnifying the town and the su- 
perintendent of public works for lia- 


Ind. 
348; 
297, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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corporation may of course be expressly authorized 
to purchase land and erect schoolhouses thereon,** 
or like authority may be deduced from other powers 
expressly granted;** and it has been held that, un- 
less there is something in its charter forbidding it 
to build sehoolhouses, it has implied power to do 
so, on the ground that this is within the scope of 
the general powers of a municipal corporation.®® 
Under some charters or statutes, however, this fune- 
tion is exercised not by the municipality, but by a 
board of education or special school corporation.®® 
Under express or implied authority to purchase land 
and erect buildings for a school a municipal cor- 


bility from any damages arising 
Irom negiigence in doing their work. 
Akron vy. McElligott, 166 Iowa 297, 
147 NW 7738, AnnCas1916H 692. (3) 
A city having authority to construct 
an electric light plant may house the 
machinery necessary therefor in the 
Same building with its water plant 
machinery. Minden-Edison Light, 
etce., Co. v. Minden, 94 Nebr. 161, 142 
NW 673. (4) A local authority au- 
thorized to supply electricity under 
an act giving the power to enter into 
such contracts and generally do such 
acts and things that may be inci- 
agenctal to such supply has no power 
to supply fittings and appliances for 
use ot consumers. Atty.-Gen.  v. 
Leicester, [1910] 2 Ch: 359. (5) 
Where a municipality is empowered 
to furnish electricity and to supply, 
but not manufacture, electric movors 
and things for cooking, heating, and 
ventilating, and for motive power, 
and to repair apparatus, it is not au- 
thorized to install and repair electric 
lights, bells, fittings, and wires in a 
building nor to open a depot for the 
sale of electrical accessories within 
its area, nor to supply motors and 
accessories outside its area. Atty.- 
Gen. v. Sheffield, 106 L. T. Rep. N. S. 
Sherlock v. Winnetka, 68 Iil. 
See case infra this note, 

[a] Thus, under L. (1909) c 84 §1, 
authorizing the city of Buffalo to 
issue bonds to raise money to con- 
struct and equip new school build- 
ings, the city is authorized to pur- 
chase lands upon which to construct 
and equip such buildings. Van Ars- 
dale v. Justice, 75 Mise. 495, 143 NYS 
661. 

85. Cartersville vy. Baker, 73 Ga. 
686; Le Couteulx v. Buffalo, 33 N. Y. 
333 


64. 


Devise, bequest, or gift in trust 


for educational purposes see intra 
§ 2096. 
86. State v. Terre Haute, 87 Ind. 


212 (under the statutes a city had 
no power to buy, and give its notes 
for, a county seminary, which it was 
to use for school .purposes in the 
city, as the school corporation of the 
city alone had that power). 

[a] In Illinois, by statute, school 
lands and school funds in Chicago 
are owned by the city and not by the 
board of education. Peo. v. Bither, 
Bole Td eeAL. SOL. 

{b] In New York (1) while under 
the statute the: board of education of 
the city of New York is vested with 
the general control and care of the 
school buildings and property “for 
the purposes of public education,” the 
especial care and safekeeping of such 
buildings in the respective wards are 
committed to ward trustees who are 
also authorized to appoint janitors, 
and make repairs of school buildings 
subject to such general rules, regula- 
tions, and limitations as the board of 
education may prescribe. Donovan y. 
New York Bd. of Education, 85 N. Y. 
117 [aff 46 N. Y. Super. 565]. (2) 
It was held that the boards of trus- 
tees for common schools in the re- 
spective wards of the city of New 
York are corporations to the extent 
of holding property transferred to 
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Trust. 


them for school purposes, and have 
power to take personal property by 
request for the benefit of their re- 
spective schools. Betts v. Betts, 4 
AbbNCas 317, 57 HowPr 355. 

{c] In Pennsylvania the city of 
Philadelphia takes the title of all 
real property designed for school 
purposes, but it holds such title only 
as a ary trustee. The erection: of 
school buildings and the management 
and control of them after they are 
built are matters within the imme- 
diate jurisdiction and control of the 
board of education. Bader v. Phila- 
delphia, 45 Pa. Super. 204 (no action 
lies against the city, but, if at all, 
against the board of education for 
trespass upon a strip of ground be- 
longing to plaintiff in quiet posses- 
sion thereof, and erecting a public 
school building thereon, where the 
municipality had no connection what- 
ever with the alleged act of tres- 
pass). 

Sarit Sherlock v. Winnetka, 68 II. 

88. U. S.—Girard v. Philadelphia, 
t Wall, 15,19 1. ‘ed. 533 Perin v. Ca- 
rey, 24 How. 465, 16 L. ed. 701; Mc- 
Donogh v. Murdoch, 15 How. 367, 14 
L. ed. 732; Vidal v. Girard, 2 How. 
127, 11 L. ed. 205; Handley v. Palmer, 
103° Fed. 39, 43 CCA 100 [aff 91 Fed. 
948]; Stuart v. Easton, 74 Fed. 854, 
21 CCA 146 [aff 170 U.S. 388, 18-SCt 
650, 42 L. ed. 1078]. 

Ala.—Pearson v. Birmingham, 210 
Ala. 296, 97 S 916. 

Cal.—In re Coleman, 167 Cal. 212, 
138 P 992, AnnCasi915C 682; In re 
Robinson, 63 Cal. 620. 

Conn.—Hamden v. Rice, 24 Conn. 
350. : 

Ill.— Prickett v. Peo., 88 Ill. 115; 
Heuser v. Harris, 42 Ill. 425. 

Ind.—Rush County vy. Dinwiddie, 
139 Ind. 128, 37 NE 795; Skinner v. 
Harrison Tp., 116 Ind. 139, 18 NE 529, 
2 Le 137; Craig v. Secrist, 54 Ind. 


419. 

Iowa.—Phillips  v. 93 
Iowa 92, 61 NW 434. 

Kan.—Treadwell v. Beebe, 107 Kan. 
31, 36, 190 768, 10 ALR 1359 [quot 
Cyc]. ’ 

Ky.—Peynado v. Peynado, 82 Ky. 

La.—New Orleans v. Salmen Brick, 
ete., Co., 1385 La. 828, 66 S 237; State 
v. McDonogh, 8 La. Ann. 171; Girard 
v. New Orleans, 2 La. Ann. 897. 

Me.—Bangor v. Beal, 85 Me. 129, 
26 A 1112. 

Md.—Barnum vy. Baltimore, 62 Md. 


275, 50 AmR 219. 
Mass.—Higginson vy. Turner, 171 


Harrow, 


Mass. 586, 51 NE 172; Sears v. Chap-.' 


man, 158 Mass. 400, 33 NE 604, 35 
AmSR 502; Fellows v. Miner, 119 
Mass. 541; Drury v. Natick, 10 Allen 
169; Webb v. Neal, 5 Allen 575; Green 
v. Putnam, 8 Cush, 21; Nourse v. 
Merriam, 8 Cush. 11; .Worcester v. 
Baton, 13 Mass. 371, 7 AmD 155. 

Mich.—Maynard v. Woodard, 36 
Mich. 423. 

Mo.—Barkley v. Donnelly, 112 Mo. 
561, 19 SW 305; Chambers v. St. 
Louis, 29 Mo, 543, 

N. H.—Sargent y. Cornish, 54 N. H. 
18; Chapin vy. Winchester School Dist. 


No. 2, 35 N. H. 445. 
N. J.—Mason v. Tuckerton M, E. 


[43 C.J.] 1835 


poration has no authority to purchase land and erect 
a schoolhouse for the purpose of conveying or leas- 
ing the same, without pay or rent, to an individual 
or private corporation for the purpose of having 
a school taught therein for pay.** 

[§ 2096] 3. Power To Take and Hold Property in 
A municipal corporation has the capacity 
and power to take and hold real or personal prop- 
erty, by devise, bequest, or deed of gift, in trust 
for purposes of a public nature, including charitable 
uses, germane to the objects of the corporation,** 
even according to the weight of authority, although 
the object may be one which the municipality could 


Church, 27 N. J. Ea. 47. 

N. Y.—Fosdick v. Hempstead, 125 
Ni Ye, 58447 26- NE SO1s 12 ERAT aoe 
Le Couteulx v. Buffalo, $3. N: Y. 8035 
Betts -v, Betts; 4 AbbNCasi- 317 67 
HowPr 355; Coggeshall v. Pelton, 7 
Johns. Ch-292, 11) -Am®Dp 474: 

Oh.—Christy v. Ashtabula’ County 
Comrs., 41 Oh. St. 711; State v. To- 
ledo; 2320Ob =Cir Ut. 132i 

Pa.—Philadelphia v. Fox, 64 Pa. 
169. And see Lawrence County v. 
Leonard, 83 Pa. 206; Philadelphia v. 
Elliott, 3 Rawle 170. 

R. I.—Smith v. Westcott, 17 R. I. 
366, 22 A 280, 18/LRA 217. 

S. C.—Grady v. Greenville, 129 S. 
C. 89, 123 SH 494, 

Tex.—Bell County v. Alexander, 22 
Nex. 3005) fe) Am Dl 26S: 

Vt.—Sheldon y. Stockbridge, 67 Vt. 
209 od) AS Anan 


Wis.—Beurhaus v. Cole, 94 Wis. 
617, 69 NW 986. 

Eng.—Atty.-Gen. Vv. Newcastle- 
upon-Tyne, 5 Beav. 307, 49 Reprint 
596. L2° Cl. & RY. 402; 48) Reprint 
1464. 

[a] It is “the general doctrine in 


this country that cities and villages 
may take personal property in trust 
for all purposes in keeping with or 
in furtherance of the real and final 
objects meant to be accomplished by 
their creation; and that’ this rule 
must be recognizéd as operating. 
without exception, unless when some 


-plain’ regulation or condition exists to 


exclude it.’ Hathaway v. Sackett, 
32 Mich. 97, 100. 

[b] Unqualified devise or bequest. 
—Municipal corporation may require 
real and personal estate by gift, be- 
quest, or devise for the purposes of 
their creation, and a gift unqualified 
in its terms will be limited to such 


purposes. In re Cramton, 88 Vt. 435, 
92 A 814. 
[c] Maintenance of hotel included 


in devise.—The provision, in a devise 
to a city of property in trust for 
charitable objects, that a hotel in- 
cluded in the property should be kept 
perpetually, and that a fund should 
be provided from the income to pre- 
serve and improve it, does not pre- 
vent the taking of the devise by the 
city; nor does a provision of the de- 
vise that the name of the hotel shall 
be retained affect its validity. Phillips 
eh Harrow, 93 Iowa 92, NW 

{d] Trustee of contract for citi- 
zens.—A city may be the depository, 
as trustee for its citizens, of a Con- 
tract obligating a railroad company 
to locate and maintain its general 
offices and shops in the city, and may 
enforce such contract by suit. Tyler 
Ve St. WOUIS etC ik. COnnO9 Mexqiao, 
91 SW 1, 93 SW 997, 13 AnnCas 911 
[rev (Civ. A.) 87 SW 238]. 

[e] Refusal to accept trust.—Even 
though a city has a right to accept a 
trust, its refusal to do so would be 
an exercise by its council of judg- 
ment and discretion, which could not 
be enjoined by a court. Dailey v. 
New Haven, 60 Conn. 314, 22 A 945, 
14 LRA 69. 

[f] Bequest to foreign municipal- 
ity sustained.—Peynado v. Peynado, 
SZ Kyosen re nHuss 2G aN. Wenbion; 
27 NE 784, 12 LRA 620, 


4986. [438 C7.) 


not carry out at the public expense.*® Thus it may 
take property in trust for the erection and main- 
tenance of ‘a courthouse, city, or town hall, or other 
public buildings,®® including a soldiers’ monument ;°* 
for repairing highways and bridges;° for laying out, 
improving, and lighting streets;°* for planting and 


renewing shade trees;°* for use in 


89. U. S.—Jones v. Habersham, 
LOM W.S. 174, 188, 2 SCt 336) 27k. ved: 
401; Vidal v. Girard, 2 How. 126, 11 
L. ed. 205. 

Iowa.—Phillips v. Harrow, 93 lowa 
92, 61 NW 4384. 

Kan.—Treadwell v. Beebe, 107 Kan. 
Bla 36, 190 P 768, 10 ALR 1359 [quot 


ye]. 
Par ats v. St. Louis, 29 Mo. 
Ce a hs v. Cornish, 54 N. 

90. Stuart v. Easton, 74 Fed. 854, 
21 CCA 146 [aff 170 U. S. 388, 18 SCt 
650, 42 L. ed. 1078]; Coggeshall v. 
Pelton: { Johns. -Chui (NS Ya) 2925721 
AmD 471. 

91. Grady v. Greenville, 129 S. C. 
89, 105, 123 SE 494 (“In this aspect 
of the case, the test to be applied to 
the council’s exercise of their dis- 
eretionary powers is the same as if 
the title to the monument were held 
by an incorporated society, or by pri- 
vate individuals, as trustees’’). 

92. Hamden vy. Rice, 24 Conn. 350. 
fer Philadelphia v. Fox, 64 Pa. 

94. Cresson’s App., 30 Pa. 437. 

95. -Penny v. Croul, 76 Mich, 471, 
43 NW 649, 5 LRA 858 (bequest to 
the board of water commissioners of 
Detroit to enable them to improve 
and beautify the land in their cus- 
tody about their works, and to main- 
tain a library composed of works of 
practical utility to the persons en- 
gaged in looking after the works, and 
such as would properly be found in 
any such concern as part of their 
apparatus). ; : 

96. Budd v. Budd, 59 Fed. 735; 
Lester v. Jackson, 69 Miss. 887, 11 S 
114; Guild v. Newark, 87 N. J. Eq. 
38, 99 A 120. 

[a] In New Jersey a city might 
take land for a public park forever, 
to be called by the name of the 
donors, notwithstanding 3 Comp. St. 
(1910) p 4146 § 18, authorizing it to 
consent to its use for some new pub- 
lic use, as, in that case, the quali- 
fied fee would revert to the heirs of 
the donor. Guild v. Newark, 87 N. 
J. Eq. 38, 99 A 120. 

[b] In Texas the Houston City 
Charter, empowering the city to 
maintain parks, authorizes it to ac- 
cept the management of a park in 
trust for the benefit of colored people 
of Harris County. Woods v. Bell, 
(Civ. A.) 195 SW 902. 


97. U. S.—Girard v. Philadelphia, 
WON VVIALL, 2S 9 ST ede abs Penn iva 
Carey, 24 How. 465, 16 Ll, ed. 701; 


McDouogh v. Murdock, 15 How. 367, 
14 L. ed. 732; Vidal v. Girard, 2 How. 
127, 11 L. ed. 205 (may take in trust 
to establish and maintain colleges, 
schools, and seminaries of learning, 
especially such as are for the educa- 
tion of orphans and poor. scholars); 
Handley v. Palmer, 103 Fed. 39, 43 
CCA 100 [aff 91 Fed. 948]. 

Conn.—Southington First 
Soc. v. Atwater, 23 Conn, 34. 

Ill.—Prickett v. Peo., 88 Ill. 115; 
Heuser v. Harris, 42 Tll. 425 (be- 
quest to school district for school 
purposes). 

Ind.—Skinner v. Harrison Tp., 116 
Inde AS9e 13" IND 529.2 RAT 137s 
Richmond. v.. Davis, 103 Ind. 449, 3 
NE 130; Lagrange County v. Rogers, 
55 Ind. 297; Craig v. Secrist, 54 Ind. 
419 (sustaining a devise to a county 
in trust for the education of a cer- 
tain class of children in the county); 
Richmond v. State, 5 Ind. 334. 

Me.—Bangor v. Beal, 85 Me, 129, 
°$6 A 1112 (‘for the promotion of ed- 


Cong, 
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connection with 


ucation’’); Piper v. Moulton, 72 Me. 
155. 


Les f, 
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waterworks ;°> for a public park;°* for the erection 
and maintenance of colleges and schools, or other 
educational purposes,” including the maintenance 
of a public library or reading room®*—with the obli- 
gations and limitations imposed by the donor®*—or 
for the relief and support of the poor, or, by stat- 


poor of the county in a technical 


sense, that is, those whom the coun- 


Md.—Barnum v. Baltimore, 62 Md.|ty were under legal liability to sup- 


275, 50 AmR 219. 

Mass.—Higginson v. Turner, 
Mass. 586, 51 NE 172; Sears v. Chap- 
man, 158 Mass. 400, 33 NE 604, 35 
AmSR 502; Drury v. Natick, 10 Allen 
169; Sutton v. Cole, 3 Pick. 232. 

Mich.—Maynard v. Woodard, 36 
Mich. 423 (bequest to school district 
poard to buy books for school 
library); Hatheway v. Sackett, 32 
Mich. 97. 

Mo.—Barkley v. Donnelly, 112 Mo. 
561, 19 SW 305. 

N. H.—Chap.n v. Winchester School 
Dist. No. 2, 35 N. H. 445 (gift to the 
inhabitants of a school district to 
build and maintain a school house). 

N. J.—Mason v. Tuckerton M. E. 
Church, 27 N. J. Eq. 47 (bequest to 
townships for the purpose of edu- 
cating their poor orphan children). 

N. Y.—Le Couteulx v. Buffalo, 33 
N. Y. 333 (deed of land in trust for 
free or common schools); Iseman 
v. Myres, 26 Hun 651 (to school dis- 
trict); New York City College v. Hy- 
lan, 120 Misc. 314, 199 NYS 634 [aff 
205 App. Div. 372, 199 NYS 804 (aff 
286 N. Y. 594, 142 NH 297) ].- 

Oh.—Christy v. Ashtabula County 
Comrs:., 41 Oh. St. 711 (devise and 
bequest to county for educational 
purposes); State v. Toledo, 23 Oh. Cir. 
Ciy282M. 

Or.—Raley v. Umatilla County, 15 
Or. 172, 18 P 890, 3 AmSR 142 (con- 
veyance to county for educational 
purposes). : 

Pa.—Philadelphia v. Fox, 64 Pa. 
169. 

Tex.—Bell County v. Alexander, 22 
Tex. 350, 73 AmD 268. 

Vt.—Sheldon v. Stockbridge, 67 Vt. 


299, 81 A 414; Castleton v, Langdon, 


LOVEE AOE 

98. JIowa.—Phillips v. Harrow, 93 
Iowa 92, 61 NW 434 (a provision of 
a devise to a city in trust that from 
the income of the property a fund 
should be raised for the benefit of a 
public library was germane to the 
objects of the city, as cities were 
authorized by Code § 461, to estab- 
lish and maintain free public libra- 
ries and to receive gifts, devises, and 
bequests therefor). j 

Me.—Bangor v. Beal, 85 Me. 129, 26 
A 1112. 

Mass.—Cary Library v. Bliss, 151 
Mass. 364, 25 NE 92, 7 LRA 765; 
Drury v. Natick, 10 Allen 169. 

N. Y.—Betts v. Betts, 4 AbbNCas 
317, 57 HowPr 355 (the board of ed- 
ucation of New York had the power 
to take a bequest for the supply of 
a library for the College of the City 
of New York). 

See Beurhaus y. Cole, 94 Wis. 617, 
69 NW 986 (a city had the power 
to accept lands devised to it for es- 
tablishing and maintaining a public 
library, as Rev. St. § 931, conferred 
on cities the power to establish a 
public library). 

99. Perry Public Library Assoc. 
v. Lobsitz, 35 Okl, 576, 130 P 919. 

1, U. S.—Perin v. Carey, 24 How. 
465, 16 L. ed. 701 (trust for support 
and education of poor white male 
and female orphans). 

Cal.—In. re. Robinson, 63 Cal. 620 
(bequest of money toa city in trust 
to invest the same and pay the in- 
terest from time to time to desti- 
tute women and children of the city). 

Ill. Prickett v, _Peo., BUS aa B6 
(sustaining a bequest of money “to 
the poor of’ a certain county and 
holding that it was a bequest to the 


port, and that the county board of 
the county had the right to the con- 
trol and custody of the fund); Heuser 
v. Harris, 42 Ill. 425 (to the same 
effect). 52k 

Ind.—Rush County v. Dinwiddie, 
139 Ind. 128, 37 NE 795 (a board of 
county commissioners was a corpora- 


tion capable of taking a devise for © 


the establishment of a home for the 
benefit of worthy homeless people 
and orphans, within the meaning of 
Rev. St. [1894] § 2726, Rev. St. [1881] 
§ 2556, providing that a devise may 
pe made to any person or corpora- 
tion capable of holding the same). 

Ilowa.—Phillips v. Harrow, 93 lowa 
92, 61 NW 434 (the establishment and 
maintenance of infirmaries for the 
poor is a proper municipal object, 
and a city, although it could not do 
so at the public expense in the ab- 
sence of express authority, may take 
a devise in trust for that purpose). 

La.—Mary’s Succ., 2 Rob. 438. 

Mass.—Fellows vy, Miner, 119 Mass. 
541 (sustaining a bequest to a town 
in trust to pay over the income to 
such of the native-born aged and in- 
firm inhabitants of the town, and 
maiden ladies who are native-born 
inhabitants, although not aged, as 
should be deemed most needy); Webb 
v. Neal, 5 Allen 575, (a city might act 
as trustee of a fund left by a will 
in trust with a provision that the 
income thereof should be expended 
in the purchase of fuel, ‘‘to be given, 
or sold at low prices, aS may be 
deemed best by the trustees, to such 
worthy and industrious persons as 
are not supported in whole or in part 
at the public expense, but who may 
need some aid in addition to their 
own labor to enable them to sustain 
themselves and their families during 
the inclement season of the year; 
such aid to be afforded in the most 
private manner possible, and the 
names of the recipients to be with- 
held from the public’’). 

Mo.—Barkley v. Donnelly, 112 Mo. 
561,,19 SW 305 (sustaining a trust 
to establish and maintain an asylum 
for the maintenance and education of 
poor children). See to same effect 
Chambers v. St. Louis, 29 Mo. 543. 

N. J.—Mason v. Tuckerton M. E. 
Church, 27 N. J. Eq. 47 (bequests to 
townships for the purpose of edu- 
cating their poor orphan children, and 
in case the interest be not all con- 
sumed for this purpose, the balance 
to be appropriated annually to the 
poor widows in the townships). 

N. Y.—Fosdick v. Hempstead, 125 
N.Y. 581, 26° NE. 801,) 11 GRAS Tb: 

Pa.—Philadelphia v. Fox, 64 Pa. 
169 (devise and bequest of fund in 
trust to purchase and distribute fuel 
among the poor). See also Lawrence 
County v. Leonard, 83 Pa. 206 (be- 
quest to county for support of the 
poor in a certain township); Phila- 
delphia v. Elliott, 3 Rawle 170 (be- 
quest to a city to purchase a lot 
and erect thereon a hospital for the 
relief of the indigent blind and 
lame). 

Vt.—Sheldon v. Stockbridge, 67 Vti 
299, 31 A 414, 

Wis.—Beurhaus v. Cole, 94 Wis. 
617, 69 NW 986 (a city had power 
to accept a devise for the purpose 
of establishing a home for the aged 
and poor, aS Rev, St. § 1499, charged 
cities with the relief of’ the resi- 
dent poor). 

Eng.—Atty.-Gen, v. 


on 


Newcastle, 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee ee nn 


§§ 2096-2097} 


ute, ‘‘for the relief of distress.’’? 


to start them in business.°® 


to the objects of its incorporation, 
has no interest.® 


Beav. 307, 49 Reprint 596, 12 Cl. & 
F. 402, 8 Reprint 1464. 

[a] A foundling hospital for the 
special purpose of relieving unfor- 
tunate females and caring for and 
protecting their offspring is in ef- 
fect a provision for the poor, and 
hence a city may accept a devise in 
trust for the maintenance of such a 
hospital. Phillips v. Harrow, 93 
Iowa 92, 61 NW 434. : 

Trusts for the poor not within the 
powers of a municipality see infra 
-text and note 6 [a]. 

2. Matter of Hemstreet’s Will, 101 
Mise. 840, 350, 167 NYS 1016, 1022 
(°*The purposes OL. 6a hospital are 
largely for the relief of seg 


— Sargent vy. Cornish, 54 N. 
18. 
. = Chambers vy. St. Louis, 29 Mo. 
43. 

5. Higginson vy. Turner, 171 Mass. 


586, 51 NE 172. See also Atty.-Gen. 
v. Leicester, 7 Beav. 176, 29 EngCh 
176, 49 Reprint 1031 (where a mu- 
nicipal corporation held property on 
a charitable trust to employ the in- 
come in making loans to young men, 
repayable without interest). Com- 
pare, however, infra text and note 9 


fa]. 

6 Conn.—Dailey v. New Haven, 60 
Gonna 3145 522, (A 9945,—14. LRA. 69 
{dist Yale ee App., 67 Conn. 
237, 34 A 1036]. 


Ga.— Augusta Van Walton, tdi Ga. 
517, 1 SE 214. 

Ky.—Maysville v. Wood, 102 Ky. 
263, 43 SW 408, 19 KyL 1292, 80 
AmSR 355, 39 LRA 93. 

Mass.—Bullard v. Shirley, 153 
Mass. 559, 27 NE 766, 12 LRA 110. 

N. Y.—Fosdick v. ‘Hempstead, 125 
IN, “Y. 581, 26 NE 801, 11 LRA. 715 
{rev 8 NYS. 7721; Jackson v. Hart- 
well, 8 Johns, 422, 

[a] Ruie apriled.—(1) In the ab- 
sence of authority granted by its 
charter, a city had no power to ac- 
cept a pequest in trust to apply the 
income, through such agencies as the 
proper authorities might see fit, “for 
the supply of fuel and other neces- 
saries to deserving indigent persons 
not paupers, preferring Such as are 
aged or infirm.” Dailey v. New 
Haven, 60 Conn. 314, 22 oN 945, 14 
LRA 69. (2) It was held that’ the 
municipal authorities of a city had 
no right, express or implied, under 
the laws of Georgia, either to ac- 
eept or to administer a trust for 
the benefit of the poor. Augusta v. 
Walton, 77 Ga. 517, 528, 1 SH 214 
(‘It is not to be understood from 
what is here said, that the legislature 
cannot confer such power upon it; 
‘all that is meant is that it has not 
heretofore so done’’). (3) In order 
that a bequest to a town for the pur- 
pose of investing the principal and 
applying the income to a specific ob- 
ject may take effect as an absolute 
gift to the town, the gift must be 
made for some one or all of the pur- 
poses for which the town was in- 
corporated; and since it is under no 
legal obligation to support persons 
who do not come within the statutory 
definition of poor persons, a bequest 
for such purpose cannot take effect 
-as an absolute gift to the town. Fos- 
dick v. Hempstead, 126 N. Y. 581, 26 
GL. 3801, 1s LRAT 1b Lrev; -.8, NYS 
772). 


It has ‘Bisa had 
held that a municipality might take a fund in trust 
for the yearly purchase and use for display of 
United States flags;* for the purpose of furnishing 
relief to all poor emigrants and travelers coming to 
the city on the way to settle in the west;* and to 
loan the fund on interest to young married artificers 
It is a general rule, how- 
ever, that a municipal corporation cannot take and 
hold property in trust for.a purpose which is foreign 


Therefore a municipal corpora- 


1 Wall. 1, 
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and in which it 


Effect of want of power sce infra 
§ 2118. 

7. See cases infra this note. 

[a] Thus (1) a municipality can- 
not take a dedication of a lot and 
hold the same in trust as a place 
of religious worship and instruction, 
Maysville v. Wood, 102 Ky. 2638, 43 
SW 403, 19 KyL 1202, 80 AmSR 355, 
39 LRA 93. (2) A town cannot ac- 
cept a bequest on condition that it 
support a clergyman and apply the 
interest of the fund to the payment 
of his salary. Bullard v. Shirley, 153 
Mass, 559, 27 NE 766, 12 LRA 110. 

[b] That a church is to be estab- 
lished at a home for the benefit of 
homeless people and orphans, to be 
founded under a devise to a county 
for such purpose, does not invalidate 
the gift. Rush County v. Dinwiddie, 
139 Ind. 128, 37 NE 795. 

[e] Trust for benefit of religious 
societies.— And it has been held that 
the prohibition of Code § 552, against 
appropriation by cities of public 
money for institutions under ecclesi- 
astical or sectarian management, does 
not prevent a city from taking a de- 
vise in trust for the religious so- 
cieties thereof, without regard to 
denomination, cities having power 
(§ 482) to do what will tend to pro- 
mote the prosperity and improve the 
morals, comfort, and convenience of 
their inhabitants. Phillips v. Har- 
row, 93 Iowa 92, 61 NW 434. 

8. See cases infra this note. 

[a] In New Hampshire it was 
held that towns might legally take 
and hold property in trust for the 


support of religion within their 
limits. Atty.-Gen. v. Dublin, 38 N. 
H, 459. See to same effect Orford 


Union Cong. Soe. v. West Cong. Soc., 
55 N. H. 463. 

9. In re Franklin, 150 Pa. 437, 24 
A 626, 30 AmR 817 [rev in effect Ap- 
prentices’ Fund Case, 2 Pa. Dist. 435, 
13 Pa. Co. 241]. 

fa] Thus a municipal corporation 
cannot accept and hold property in 
trust to loan the same out to arti- 
sans. Franklin’s Hst., 150 Pa. 437, 24 
A 626, 39 AmR 817. 

10. Gloucester v. Osborn, 1 H. L. 
Cas. 272, 285, 9 Reprint 760. See also 
Atty.-Gen. v. Leicester, 7 Beav. 176, 
29 EngCh 176, 49 Reprint 1031 (where 
it was assumed that a municipal cor- 
poration could hold property on a 
charitable trust to employ the in- 
terest in making loans to young men, 
repayable without interest). 

11. Leeds v. Richmond, 102 Ind. 
DU ay eee aL. 

[a] “In this country a municipal- 
ity may acquire lands for public pur- 
poses by grant or dedication, condem- 
nation or prescription.’’ Palmetto v. 
Katsch, 86 Fla. 506, 509, 98 S 352. 

[b] Where a city procures land 
upon which to construct a canal, the 
land owner is entitled to compensa- 
tion, and nothing else. Mathewson 
v. McLean, 117 Kan. 455, 232 P 233 
(the city has no authority to agree 
with the owner of the land divided 
by the canal to maintain a bridge 
over the canal as partial compensa- 
tion for the appropriation). 

12. U. S.—Girard v. Philadelphia, 
19 L.,ed., 53; Perin -v. 
Carey, 24 How. 465, 16 L. ed. 701; 
McDonogh y. Murdoch, 15 How. 367, 
14 L, ed. 732; Vidal v. Girard, 2 How. 
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tion habia hold land in trust for religious pur- 
poses’—-but there 
states—nor can it in the United States, in the ab- 
sence of a grant of power, accept and hold property 
upon a purely private trust.® 
ever, a municipality may take and hold property 
in trust for purposes altogether private.?? 

[§ 2097] ©. Mode of Acquisition. 
the part of a municipal corporation to acquire prop- 
erty includes any usual mode of acquisition, not 
prohibited by law," as by devise or bequest,'* by 


is contrary authority in one 


In England, how- 


Authority on 


127, 11 L. ed. 205; Budd v.. Budd, 59 
Fed. 735. 

Cal.—In re Robinson, 638 Cal. 620. 
My debe -—Hamden y. Rice, 24 Conn. 
91 nd-—Hay ward v. Davidson, 41 Ind. 

Sarin et ree! v. Salina, 34 Kan. 
5382, 9 P27 


Mane caees v. Baltimore, 62 Md. 
275, 50 AmR 219. 

Miss.—Lester v. Jackson, 69 Miss. 
887, tid, Sk, ; 

Mo.—Fulbright v. Perry County, 
145 Mo, 432, 46 SW 955; Chambers v. 
St. Louis, 29 Mo. 543. 

PEN Sig meneenre v. Cornish, 54 N. 

N. Jy ould v. Newark, 87 N. J. 
Eq. 38, 99 A 120. 

N. Vn: Matter of Harteau, 204 N. 
Y. 292, 97 NE 726; Matter of Crane, 
12, App. Div. 271, 42 NYS 904 [aff 
159 N. Y. 557, 54 NE 1089]; Bul- 
oa v. Albion, 128 Misc, 292, 217 NYS 

Pa.—Wright vy. Linn, 9 Pa. 433; 
Lf alge v. Elliott, 3 Rawle 


S. C.—McIntosh y. Charleston, 45 
S. C. 584, 23 SE. 943 
eles —In re Cramton, 88 Vt. 435, 92 

Wis.—Beurhaus v. Cole, 94 Wis. 
617, 69 NW 986. 

Eng .—Atty.-Gen. v. Rye,'7 Taunt. 


546, 5 ECL 546, 129 Reprint 218. 

And see cases supra § 2096. 

[a] “Counsel contends that there 
is a distinction between a grant or 
conveyance and a devise. There is, 
to be sure, a technical distinction; 
but I think it is so highly technical 
that it is a distinction without a 
difference.” Matter of Hemstreet’s 
Wee 101 Mise, 340, 350, 167 NYS 


[b] Rule applied.—The special act 
of the General Assembly of Virginia 
of Febr. 7, 1896, authorizing the city 
of Winchester to accept the bequests 
under the will of John Handley, and 
providing for the administration 
thereof, gave to the city,’ if it were 
otherwise wanting, capacity to take 
under the will, the bequest being 
valid in all other respects. Handley 
v. Palmer, a Fed. 948 [aff 103 Fed. 
39, 43 CCA 100]. 

[ec] oot subject to payment of 
annuity.—Where a municipal corpo- 
ration has power under its charter 
to acquire and hold land by gift, de- 
vise, or purchase, for public parks, 
and the Common council is author- 
ized tu provide by ordinance for the 
purchase or otherwise obtaining real 
estate for parks, to be paid out of 
the general funds or in three annual 
installments, to be raised by assess- 
ments, the common council may ac- 
cept a devise of land for a public 
park subject to payment of an an- 
nuity for life, and it is not prevented 
from doing so by a charter provision 
forbidding it to appropriate any 
money in excess of the revenue for 
the fiscal year actually collected, or 
to bind the city by any contract un- 
til a definite sum is appropriated for 
the liquidation of all liability flow- 


ing therefrom. Budd y..Budd, 53 
Fed. 735. 
{[d] Change of the name of a mu- 


nicipal corporation does not affect 
its right to hold property devised 
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purchase! or gift*—even though the municipality 
will be to expense in maintenance of the property 
donated'*—or by deed of conveyance from private 


individuals or corporations,® by 


from the state,17 by an award of referees, under 
contract or statute, to transfer private waterworks 
to the municipality,'® although to retain them it 
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statutory grant | sion.?% 


must comply with the terms of award,'® by redemp- 


to it. Girard v. Philadelphia, 7 Wall. 
GUEESS): Ah alo te edi Sis. 

fe] Charter limiting amount.—A 
corporation whose charter limits the 
amount of property it can hold at 
one time can only take so much of 
a devise of real and personal prop- 
erty as would, with the property 
owned at the testator’s death, make 
up the maximum amount it was then 
required to hold. Nor will an amend- 
ment of the charter, after the death 
of the testator, increasing the 
amount of property the corporation 
is authorized to hold, enable it to 
take the remainder of the property. 
Coggeshall vy. Home for Friendless 
Children, 18 R. I. 696, 31 A 694. 

{f] Land outside municipal bound- 
aries.—Where the charter of the city 
of St. Louis authorized it to purchase, 
receive, and hold real property within 
such city, but did not authorize it to 
take or hold property beyond those 
limits, it was held that it could not 
take, under a devise, land situated in 
New York. Boyce v. St. Louis, 29 
Barb, (N. Y.) 650, 18 HowPr 125. 


13. Leeds v. Richmond, 102 Ind. 
372, 1 NE 711; Ketchum v. Buffalo, 
14 Y. 856; Cleveland v. Painter, 


N. 
6 OhNPNS 129; Richmond, etc., Land, 
etc., Co. v. West Point, 94 Va. 668, 
27 SE 460. 


[al “The word acquire must mean 
to acquire by purchase, as well 
as to acquire by appropriation.” 


Cleveland v. Painter, 6 OhNPNS 129, 
132 (the word “acquire” being in 
both cases italicized). 

[b] Rule applied.—Where a city 
had power to purchase private prop- 
erty for corporate purposes, an agree- 
ment by it to pay grantor for his 
land taken for a street, the compen- 
sation to be paid being made depend- 
ent upon a future contingency, was 
valid. Washington Water Power Co. 
v. Spokane, 89 Wash. 149, 154 P 329. 

14. Libby v. Portland, 105 Me. 370, 
74 A 805, 26 LRANS 141, 18 AnnCas 
547; Nelson v. Georgetown, 190 Mass. 
225, 76 NE 606; Keuffel v. Hoboken, 
TANNED oe 89 ANZ OF 

[a] A gift cof a statue to a mu- 
nicipality for use in a park vests 
complete title in the municipality, 
which holds it, however, in trust for 
public use. Coles v. Newark, 75 N. J. 


Haig lel eA kT 82 fait WouINE wd. a, 
775 mem, 123 A 926 mem]. 
[b] City as trustee.—A convey- 


ance of lands for parks from a park 
association to a city was held not 
invalid as deeding to the city as 
trustee, so that it would be both 
trustee and cestui; if under the stat- 
ute and conveyance the city was a 
trustee, it took for the benefit of its 
people, who were the cestuis. 
Schneider v. Grand Rapids, 211 Mich. 
399, 179 NW 285. 

[ec] Conditions and reservations in 
deeds of conveyance to a municipal- 
ity (1) do not prevent it from acquir- 
ing title where they are not of a 
character which will hamper the mu- 
nicipality in the use of the lands for 
the purposes for which they are 
deeded to it, or are not inappropriate 
to the purposes of the grant, or do 
not impose an unlawful burden on 
the taxpayers. Schneider v. Grand 
Rapids, 211 Mich. 399, 403, 179 NW 
285 (“some of the grantors reserved 
the right to maintain sewers, gas, 
and water facilities in the streets, 
but this is a recognized use of the 
streets of a city; others who donated 
lands guarded against expense and 
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tion from a sheriff’s sale,?° by dedication,” by emi- 
nent domain under legislative authority, but not 
otherwise,?? and by prescription or adverse posses- 
In the absence of express restrictions, a 
municipal corporation may purchase property on 
credit as well as for cash.** If the charter or statute 
prescribes a particular mode of acquiring property, 


inconvenience to themselves by rea-lagent of the Secretary of war, pro- 


son of their gift by requiring fences, 
gates, etc., and ingress and egress 
to their remaining property; while 
others required the use of the prop- 
erty for the purposes for which it 
was donated and ina manner to 
carry out such purpose”). (2) A let- 
ter of a donor addressed to “‘the in- 
habitants” of a town, recited that he 
had caused the erection of a library 
building for the benefit “of your- 
selves and your successors,” and that 
he took “pleasure in presenting it 
to you,’ and stated that he had 
placed in the hands of the library 
committee a specified fund, a part 
of which should be invested and the 
income used ‘for the library, and the 
remainder invested and allowed to 
accumulate until a_ specified sum 
should be reached, when it might be 
used for the erection of a suitable 
building, and that the building 
erected should be the “property of 
the town” for the purpose of a li- 
brary building. It was held that the 
gift of the building and the fund 
was to the town in its corporate ca- 
pacity, subject to the restrictions 
imposed. Nelson v. Georgetown, 190 
Mass. 225, 76 NE 606. 

{d] Whether upon a consideration 
or without any consideration is im- 
material. Hjelm v. St. Cloud, 134 
Minn. 3438, 159 NW _ 833. 

15. Schneider v. Grand Rapids, 211 
Mich. 399, 179. NW 285 (this would 
likewise be true if the property were 
purchased). 

16. U. S—vU. S. v. Case Library, 
bpibane 512 [aff 104 Fed. 711, 44 CCA 
161] 


Ark.—Beebe v. Little Rock, 68 Ark. 
39, 56 SW 79; 

Cal.—Bou v. Willits, 61 Cal. A. 32, 
214 P 519. 

N. J.—Keuffel v. Hoboken, 71 N. J. 
L. 518, 59 A 20. 

Ont. — Macartney v. 
County, 10 Ont. L. 668. 

[a] Construction of deed.—Where 
land was conveyed to a municipality 
and the latter stipulated to ‘“main- 
tain’? thereon a city hall, and the 
fixing of a site for a city hall was 
a matter to be determined by the 
ratepayers and not by the council, 
the promise to maintain the city hall 
must be read ‘‘subject to removal at 
the will- of the people.” Powell v. 
Vancouver, 17 B. C. 379, 8 DomLR 
24, 23 WestLR 104, 3 WestWkly 108. 

17. Mobile Transp. Co. v, Mobile, 
128 Ala, 335, 30 S 645, 86 AmSR 143, 
64 LRA 333; 

18. In re Cornwall, 29 Ont. 350. 

19. Cornwall Water Works Co, v. 
Cornwall, 29 Ont. 605. 

[a] Thus, where a municipal cor- 
poration, taking over the works of a 
waterworks company under the statu- 
tory arbitration procedure, wishes 
to take advantage of the provisions 
of Mun, Act §§ 445, 446, it must pay 
into court the amount awarded, with 
interest to the date of payment in, 
and six months’ interest in advance. 
In re Cornwall, 27 Ont. A. 48 [aff 
30 Ont. 81]. 

20. Peo. v. Doane, 17 Cal. 476. 

21. Illinois v. Illinois Cent. R. Co., 
33 Fed. 730 [mod on other grounds 
T462U4Ss 38723 SCtl LO 36h el ved: 
1018 (aff 154 U. S. 225, 14 SCt 1015, 
38 L. ed. 971)]; Palmetto v. Katsch, 
86 Fla. 506, 98 S 352. 

[a] When the Fort Dearborn 
reservation, near the mouth of the 
Chicago River, was subdivided by the 


Haldimand 


ceeding under the act of congress of 
March 38, 1819, into lots, and they 
were sold with reference to» the map 
or plat of such subdivision, and the 
reservation was no longer used as a 
military site or for any purpose con- 
nected with the exercise of the 
powers of the general government, 
all the lands embraced within its 
limits ceased to be a part of the na- 
tional domain. The title to the spe- 
cific lots passed to those who pur- 
chased them, while the title to and 
immediate possession and control of 
such property as was dedicated to 
public use for streets and grounds 
vested in the local government, that 
is, in the municipal corporation of 
Chicago, aS a public agency of that 
state for the purposes for which such 
dedication was made. Illinois y. Illi- 
nois Cent. R. Co., 33 Fed. 730 [mod 
on other grounds 146 U. S. 387, 13 
SCt 110, 36 L. ed. 1018 (aff 154 U. S. 
226; 14 -SCt 410155. 38) 7 -ed eon 
See generally Dedication § 79 et seq. 


22. See Eminent Domain § 24. 
[a] “Such authority is usually 
conferred upon municipalities by 


their charters.” Rosa vy. Bandon, 71 
Orel OL elise Ag se 33'9e 

23. Cal.—Beckett v. Petaluma, 171 
Cali.c3 09) 1534 P5201 

Ma.—Brady v. Baltimore, 130 Md. 
506,101 A 142. 

Mass.—Deerfield __v. Connecticut 
River R. Co., 144 Mass, 325, 11 NE 
105; Gould v. Boston, 120 Mass. 300. 

Mo.—Stephens v. Murray, 132 Mo. 
468, 34 SW 56. 

N. Y.—New York v. Carleton, 113 


N. Y. 284, 21 NE 55; Sherman v. Kane, 
SG nINeav. 8c 
R. I.—New Shoreham v. Ball, 14 
Re 1566. 
a ana EO v. Coventry, 4 Vt. 
[a] As against the state a mu- 
nicipality cannot acquire title by 


adverse possession to property de- 
voted to other state purposes. State 
Univ. v. Columbia, 108 S. C. 244, 93 
SE 934. 

[b] In California ‘a city of the 
fifth class may acquire title to land 
by prescription, notwithstanding the 
fact that during the period of pre- 
scription the land was devoted ‘by it 


to uses not within its municipal 
powers.” Beckett v. Petaluma, 171 
Cal. 3097-318, 1538:°°P °20,.. "See een= 


erally Adverse Possession § 489. 

_Streets and highways by prescrip- 
tion see generally Streets and High- 
ways [87 Cyc 18 et seq]. 

_ 24 New Orleans First Municipal- 
ity v. McDonough, 2 Rob. (La.) 244; 
Ketchum v. Buffalo, 14 N. Y. 356 [aff 
21 Barb. 294]; Richmond, ete., Land, 
etc., Co. v. West Point, 94 Va. 668, 
Aner 460; State v. Madison, 7 Wis. 

[a] Power to mortgage for pur- 
chase price.—Edey y. Shreveport, 26 
La. Ann, 636; Peo. v. Brennan, 39 
Barb. (N. Y.) 522. 

[b] Assumption of mortgage to 
which land subject.—Stoughton vy. 
Paul, 173 Mass..148, 538 NE 272. 

[ce] Restriction.—But, although a 
power to purchase may in general 
carry with it the power to incur an 
indebtedness for the purchase money, 
this would not be the case where it 
was provided that such power could 
not be exercised unless there were 
sufficient funds on hand to pay for 
the property. Peo. v. Brennan, 39 ~ 
Barb. (N. Y.) 522. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that mode must be followed;?° but mere delegation 
by the legislature to a municipality of the right 
to acquire property under the power of eminent do- 


main does not necessarily exclude 
so by purchase.2® The action of 
as to personalty may be shown by 


as to realty the more solemn form of ordinance is 
usually necessary to bind the corporation,’® a mere 
resolution being insufficient for that purpose,”® espe- 
As a rule the power 
to purchase property for a municipality is vested 
in the common council as its governing body;*! but 
it may, subject to limitations,*? appoint a committee 
to make a purchase;** and on the other hand the 
charter may require the concurrent action of the 


clally if it is unreasonable.*° 


25. Ind.—Leeds v, Richmond, 102 
Inds 372; 1-NE 711. 

Mich.—Schurtz v. Grand Rapids, 
208 Mich. 510, 175 NW 421. 


Bee eeker Vv, Seranton, 1. Pas Co. 
405. 
Wis.—Trester v. Sheboygan, 87 


Wis. 496, 58 NW 747. 

Que.—Birchenough v. Montreal, 21 
Que, K. B. 467, 3 DomLR 299. 

[a] Rule applied.—(1) ‘Where 
the only purpose for which the real 
estate is acquired is that it may 
be used in making local improve- 
ments, the provisions of the statute 
requiring condemnation may not be 
defeated by an attempt to purchase 
the property and pay for it out of 
funds resulting from general taxa- 
tion.” Litz v. West Hammond, 230 
Tll. 310, 316, 82 NE 634; (2) Where 
it is provided that personal property 
exceeding five hundred dollars in 
value shall not be contracted for at 
one purchase, unless authorized by 
a majority vote of the electors, such 
provision must be complied with or 
no valid purchase can be made. Nor 
ean the requirement be evaded by 
attempting to divide the transaction 
so as to come within the amount, 
Fire Extinguisher Mfg. Co. v. Perry, 
8 Okl. 429, 58 P 635. (3) In Wis- 
eonsin in view of the veto: powers 
conferred on mayors of municipali- 
ties by St. (1923) § 62.09 subs 8 par 
ec, a resolution by a city council 
authorizing a’purchase of land for a 
city hall which was not submitted 
to the city mayor for his approval, 
did not become a legal offer nor the 
basis of a contract of purchase. Win- 
ninger v. Waupun, 183 Wis. 32, 197 
NW 249. 

{b] In acquiring land to widen a 
street, a city is limited by the modes 
prescribed by statute and its char+ 
ter. Wheeler v. Sault Ste. Marie, 164 
Mich. 338, 129 NW 685, 35 LRANS 
547; Birchenough v. Montreal, 21 Que. 
K. B. 467, 3 DomLR 299, 301 (obiter). 

[ce] Acquisition by unapproved 
contract.—In Alabama under Charter 
of Ft. Deposit (Acts [1890-91] pp 
594, 598; Acts [1896-97] pp 972-974, 
1265-1267), providing that contracts 
for the purchase of real and personal 
property above the amount of one 
thousand dollars shall not be valid 
without the ratification of the elec- 
tors, a contract made by a city coun- 
- eil for the purchase of electrical ma- 
chinery for about four thousand dol- 
lars, not approved by the electors, 
is void. General Electric Co. v. Ft. 
Devosit, 174 Ala. 179, 56 S802. 

[dj] In Mlinois, under the statute, 
the exclusive method by which a mu- 
nicipality can obtain private. prop- 
erty for the construction of a sewer, 
wholly within the corporate limits, 
is by condemnation thereof and not 
by purchase, Head v. Wood River, 
194 Ill. A. 104. 

[e] “Block,” as used in New York 
City Charter § 992, providing that 
“the owners of land... within the 
lines of any streets ...and com- 
prising all the land within said lines 
in an entire block in extent,” may 
convey the same to the city on terms 
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the power to do 
the municipality 
resolution ;** but 


therein stated, included within its 
meaning the distance between an ex- 
isting street and the navigable 
waters of New York Harbor. U. S. 
v. Benedict, 280 Fed. 76, 82 [aff 261 
U.S. 294, 43 SCt 357, 67 L. ed. 662] 
(“We must recognize obvious facts in 
a city like New York, delimited or 
marked off, not always by Streets, 
but by water, and navigable water, 
which is as much a highway as any 
street’’). 

26. Leeds v. Richmond, 102 Ind. 
372; 1 NE 711 (the fact that-a city 
was by statute given the power to 
condemn land for a sewer did not 
exclude its general power to pur- 
chase land for such purpose). But 
see Trester v. Sheboygan, 87 Wis. 
496, 58 NW 747 (holding that a city 
had no power to purchase an ease- 
ment for street purposes, under a 
charter which contained the usual 
provisions for the condemnation of 
land for public grounds, streets, etc., 
although it also provided that the 
city might lease, purchase, and hold 
real or personal property sufficient 
for the convenience of the inhabi- 
tants thereof, and might sell and con- 
vey the same, and that the same 
while owned by the city should be 
free from taxation). 


hei: Green v. Cape May, 41 N. J. 
we Fuller v. Scranton, 1 Pa. Co. 
5. 
<9. Beaumont v. Matthew Cart- 


wright Land, etc., Co., (Tex. Civ. A.) 
224 SW 589. 

30. See case infra this note. 

[a] Thus, where a municipal 
water board, on which powers of con- 
demnation have been conferred by 
the legislature, resolves to acquire 
land by purchase at a price greatly 
in excess of its market value, its res- 
olution so to do will be set aside by 
the court as unreasonable, the power 
of eminent domain having been con- 
ferred to meet such conditions. Mun- 


aye Water) Comrs.; 76 IN. Jz iby 25, 
66) ZAy 896 iat 760N4 J. Li TOL, 7d A 


693]. 
81. Green v. Cape May, 41 N. J. 
L. 45. And see supra §§ 236, 742. 
32. Schwartze v. Camden, 77 N. J. 


Hq. 135, 75 A 647. 

[a] Limitation.—‘‘The legislative 
body of a municipality may, in some 
cases, without special authorization 
by the legislature, appoint agents to 
perform administrative or ministerial 
acts, and in so doing clothe the 
agents with some degree of discre- 
tion. But where the legislature con- 
fers upon the legislative body of a 
municipality a power of such inher- 
ent quality, or in such manner that 
the exercise of the power in accord- 
ance with the legislative intent may 
be reasonably said to include the de- 
liberative and concerted juegment 
and discretion of the members of the 
municipal legislative body, I think 
there can be found in the adjudicated 
cases no justification for a delega- 
tion of the discretion so conferred.” 
Schwartze v. Camden, 77 N, J. Eq. 
185, 139, 75 A 647. 

33. Burlington vy. Dennison, 42 N. 
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common council and some other body** or person.*® 
Neither by the Spanish nor French laws could a 
city or community acquire title to real-property, or 
to the use of it, 
chase, or deed.*® 
formalities of purchase, prescribed in an uncon- 
stitutional statute, does not impair title.%? 

A mere irregularity in the exercise of power con- 
ferred does not exempt a municipality from equita- 
ble consequences of the acquisition of property.*® 

Acceptance or nonacceptance of grant. 
to make a municipality liable for the price of land 
purchased by it, there must be a valid delivery and 
acceptance of a deed thereof,*® although it has been 
held that a grant of land by the legislature to a 


without letters patent, grant, pur- 
Failure to comply with statutory 


In order 


J. L. 165;-Kramrath vy. Albany, 127 
N._Y. 575, 28 NE 400 [aff 53 Hun 206, 
6 NYS 54]; Edwards v. Watertown, 
24 Hun (N. Y.) 426, 61 HowPr 463. 
And see supra § 785. 

34 Lauenstein v. Fond du Lac, 28 
Wis. 386 (where the charter of a city 
gave the common council a general 
power to purchase land for the nec- 
essary purposes of the corporation, 
but by another section it provided 
that the board of education should 
have power, with the consent of the 
common council, to buy sites for 
schoolhouses in such city, the general 
power of the council was qualified 
by the latter provision, and that a 
valid purchase of a site for a school- 
house could be made only by the 


concurrent action of the two 
bodies). 
35. See supra note 25 [a] (3). 


36. De Armas v. New Orleans, 5 
La. 132, 

{a] In the Philippines (1) mere 
possession by a municipality of par- 
eels of land, unless they are shown 
to have been actively used for public 
purposes based upon a public neces- 
sity such as was recognized by the 
former government as a basis for 
a grant of land to a municipality, is 
not sufficient ground to sustain a 
presumption of an actual grant from 
the former government. Hagonoy v. 
Manila Roman Catholic Archbishop, 
29 Philippine 320; Tacloban v, Direc- 
tor of Lands, 18 Philippine 201. (2) 
But a municipality having used the 
land for many years for recognized 
public purposes, which have for their 
basis a public necessity, undisturbed 
and unchallenged, a grant in its favor 
will be presumed in the jabsence of 
evidence to the contrary. Luzuriaga 
v. Director of Lands, 24 Philippine 
193 


387. Coward v. Bayonne, 67 N. J. 

470, 51 A 490. 

38. See case infra this note. 

[a] Thus, where under a contract 
for land to be used for a cemetery, 
which was not ultra vires, although 
the transfer was irregular, a_ city 
had received the land and had en- 
tered into control of it, equity will 
require, independently of an express 
contract, that the city do justice, and 
will impose an obligation upon the 
city in requiring it to pay the por- 
tion of the purchase price unpaid by 
its grantor. Duntz v. Ames Ceme- 
tery Assoc., 192 Iowa 1341, 1344, 186 
NW 4438 (“if the conduct of a mu- 
nicipal corporation through its of- 
ficers and agents shows a ratifica- 
tion and the acceptance of benefits, 
it is estopped to deny liability’’). 

39. Pitkin v. Montpelier, 85 Vt. 
467, 82 A 671, AnnCas1914D 500. 

[a] Rule applied.—(1) <A_ city 
council voted to purchase land at a 
specified price, and the owner deliv- 
ered a deed to the mayor, who never 
presented it to the council, and the 
warrant was never directed for pay- 
ment of the price, and the deed was 
never recorded, and the council sub- 
sequently rescinded its vote as to the 
purchase, and the deed was returned 
to the grantor. It was held that the 


Ly, 
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city executes itself and requires no acceptance by 


the municipality.*° 


Contracts of a municipal corporation under stat- 
utory power to purchase real estate are construed 
by the same laws that govern the contracts of pri- 


vate parties.*! 


[§ 2098] D. Sale or Disposal of Property**—1. In 
Municipal corporations, it has been said, 
hold all property in a fiduciary capacity ;** and they 


General. 


ts 


\ 
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the private proprietor.*4 All their powers are held 


in trust for public use,*® and the validity of their 


of.4 


have not the power of disposition which belongs to 


city was not liable for the price, 

there never having been an accep- 

tance, and the tender of the deed not 
being a delivery. Pitkin v. Mont- 

Pelier, 85 Vt. 467, 480, 82 A 671, Ann 

Cas1914D 500. (2) Under Mont- 

pelier City Charter § 21, vesting the 

administration of municipal affairs 
in a city council consisting of the 
mayor and aldermen, and § 24, pro- 
viding for meetings of the council, 

a deed to the city must be accepted 

by the council, as distinguished from 

the mayor. Pitkin v. Montpelier, 
supra. (3) Acceptance of a deed by 

a city may be inferred from circum- 

stances, Pitkin v. Montpelier, supra 

(but it was held that there was no 

inference of acceptance in this case, 

and the court distinguished Beckrich 

v. North Tonawanda, 171 N. Y. 292, 

64 NE 6 and Bartlett v. Boston, 182 

Mass. 460, 65 NE 827. “But” con- 

tinued the court, “as is well said in 

Rennebaum y. Rennebaum, 78 N. J. 

Eq: 427, 79. A’: 309 [aff 79 N. J. Ha. 

654, 838 A 1118], ‘an acceptance can- 

not be inferred when the evidence 

clearly discloses that there was, in 
fact, no acceptance’ ’’). 

Delivery and acceptance of deed 
generally see Deeds §§ 94-129. 

40. Easton, etc., R. Co. v. Central 
R..Co5 52 INI 267,19) Av 22: 

41. Brown v. Sebastopol, 1538 ‘Cal. 
704, 709, 96 P 363, 19 LRANS 178 
(“thus the doctrine of estoppel in 
Such a contract may be invoked on 
behalf of or against a municipality”). 

42. Cross references: 

Adverse possession as against mu- 
nicipal corporation see Adverse 
Possession § 459 et seq. 

Grant of easement by municipal cor- 
poration see Hasements § 133. 
Liability of municipal property to 
execution see HMxecutions § 105 et 
seq. ; 
Necessity for demand of rent under 
lease by municipal corporation see 
Landlord and Tenant § 245 text 

and note 90 [b]. : 

Power to incur debt and expenditure 
see infra XIX in 44 C. J. 

43. Haesloop v. Charleston, 123 S. 
C. 272,282, 115 SH 596, 600 [cit Cyc] 
(“in the sense that all powers of mu- 
nicipal corporations are held in trust 
for public use’). 

44, Savannah v. Georgia Steam 
Boat’ Co., R. M:. ‘Charit. (Ga.) 1342; 
New Orleans v. Carrollton Land Co., 
131 La. 1092, 60 S 695; Pittsburgh v. 
Epping-Carpenter Co., 29 PittsbLeg 
JNS (Pa.) 255; Huron Waterworks 
Co. v. Huron, 7 -S: D. 9, 62 NW 975, 
58 AmSR 817, 30 LRA 848, 8 S. D. 
169, 65 NW 816, 30 LRA 848. 

[a]. Powers in respect of property. 
—Municipal officers have no other 
right over property dedicated to pub- 
lic use than to watch over it, and 
prevent its diversion to other uses, 
and to remove all obstacles to its 
full enjoyment by the public accord- 
ing to the terms and object of the 
dedication. Livaudais v. Municipal- 
ity No. 2, 16 La. 509. 

45. District of Columbia vy. Crop- 
ley, 23. Appi ss(D. €.)) 232; Huron 
Waterworks Co. v..Huron, 7 S. D. 
9, 62 NW 975, 58 AmSR 817, 30 LRA 
848, 8 S. D. 169, 65 NW 816, 30 LRA 
848. See also supra § 177 et seq. 

[a] Municipal property is not im- 
pressed with a public trust until it 
has been appropriated to a public 


use. Palmer v. Albuquerque, 19 N. 
M. 285, 142 -P 929, LRA1915D 1106. 
[b] All municipal property is 
public property, and not private 
property of the residents of the 
municipality, on the theory that the 
latter is a trustee owning a legal 
title for the benefit of the, inhabi- 
tants of the municipality. Kinney v. 
Astoria, 108 Or. 514, 529, 217 P 840 
(Sf all the municipal property of 
a city is the private property of the 
inhabitants of the city, then there 
is no Such thing as public property; 
for if a city is a trustee holding the 
legal title of municipal property for 
the inhabitants of the city and such 
property is the private property of 
those persons, then by the same token 
the state as trustee holds the legal 
title of state property for the citi- 
zens of the state and such property 
is the private property of those per- 
sons. A mere statement of the sug- 
gestion pronounces its own confuta- 
tion. Property acquired by a mu- 
nicipality whether it be moneys 
raised by taxation or buildings or 
improvements acquired by the ex- 
penditure of taxes is not and cannot 
be the private property of the mu- 
nicipality in the sense in which the 
property of an individual or private 
corporation is deemed to be private 
property. Yamhill County v. Fos- 
ter, .53 “Or.) 124). 131; 9°99 <P 286. “No 
inhabitant of a city has. such an in- 
terest in any municipal property that 
he can sell or mortgage or bequeath 
or devise or donate it. 
tants of a city are the particular 
public which constitute the munici- 
pality and at the same time they are 
a portion of the general public which 
constitute the state. The city may, 
it has been said, own property in 
which none but the inhabitants of the 
city have an interest and it may 
own property in which the people of 
the entire state have an interest; 
but in either instance the property is 
public property. A city may control 
property used in a purely govern- 
mental activity or it may own prop- 
erty used in what has been termed 
a ‘private municipal activity,’ but in 
either event the property is public 


property”). 
46. Savannah v. Georgia Steam 
Boat Co., R. M. Charlt. (Ga.) 342, 


See also supra § 212 et seq. 

47. Ark.—Fussell-Graham-Alder- 
son Co. v. Forrest City, 145 Ark. 375, 
224 SW 745; Searcy v. Yarnell, 47 
Ark. 269, 1 SW 319. 

Me.—Libby v. Portland, 105 Me. 
370, 74 A 805, 26 LRANS 141, 18 
AnnCas 547. 

M.—Palmer v. Albuquerque, 19 

285, 142 PRP 929, LRA1915D 

.—Peo. v. Doxsee, 136 App. 

Div. 400, 120 NYS 962 [aff 198 N. Y. 
605, 92 NE 1098]. 

Okl.—City Nat. Bank vy. Kiowa, 104 


Okl. 161; 230 P 894. 
[a] In Michigan (1) where the 
right of local self-government is 


fully recognized and protected by 
constitutional provision, Judge 
Cooley says: “It is immaterial in 
what way the property was lawfully 
acquired; whether by labor in the 
ordinary avocations of life, by gift 
or descent, or by making profitable 
use of a franchise granted by the 
State: it is enough that it has be- 


2Vie Ce 


The inhabi- |. 


exercise generally depends upon the purpose there- 
And in this matte? must be observed the 
double nature of the corporation and its functions, 
governmental and municipal.*’ 
the corporation for strictly governmental purposes. 
may be sold or disposed of only under express legis- 
lative authority**—which, however, is sometimes. 


Property: held by 


come private property, 
then protected by the 
land.’ ” Detroit “vi 
Plank Road Co., 43 Mich. 140, 148, 
5 NW 275. (2) It is hardly proper 
in other states where home rule is 
not-so highly favored to speak of 
any municipal property as private 
property. 
trust property, the municipality be- 
ing a trustee, and the people of the 
locality cestuis que trustent of 
strictly municipal property. 


and it is: 
aw of the 
Detroit, ete, 


Double nature of powers generally 
see supra §§ 178-180. 

48. U. S.—Murray v. Allegheny, 
186 Fed..57, 69 CCA 65. 

Ark.—Fussell-Graham-Alderson Co. 
vi. Forrest City, (45: Arkjeel3 7b) 224 
SW 745. \ 

Ind.—De Motte v. Valparaiso, (A.) 
67 NE 465. 

Md.—Worcester Electric Co. v. 
Hancock, 135 A 832. 

Miss.—Marshall v. Meridian, 103. 
Miss. 206, 60 S 135. 

N. Y.—kKnickerbocker Ice Co. v. 
Forty-Second St., ete., R. Co., 39 Mise. 
27, 78 NYS 838 [aff 85 App. Div. 530, 
83 NYS 469 (aff 176 N. Y. 408, 68 
NE 864)]. ; 

N. C.—Asheville v. Herbert, 190 N. 
C. 732, 130 SE 861; Church v. Dula,. 
148.N.-C. 262, 61 SE 639 [quot Allen 
sae L783 ON: (GC. SL3 LOL SE 
Pa.—Philadelphia Museums y. Penn- 


Btbncees Univ., 251° Pa. Sib 96teae 
Ss. C.—Haesloop v. Charleston, 123 
S.C. 272; 115 SE 596 feit' Cyc}. 


Va.—Williamsburg v. Lyell, 132 
Va. 455, 112 SE 666, 668 [quot Cyc]; 
Head-Lipscomb-McCormick Co. Xe 
Bristol, 127 Va. 669, 105 SE 500. 

Alta.—Re McEwan, 6 Alta. L. 136, 
13 DomLR 791, 25 WestLR 401, 5. 
WestWkly 87. 

[a] Rule applied.—(1) A munici- 
pality is trustee for the public of 
lands which are devoted to a public 
use, and it cannot dispose of such 
property without legislative author- 
ity. Peo. v. State Tax Commn., 206 
‘App. Div. 549, 202 NYS 3810 [aff 240: 
N. Y. 591, 148 NE 718]. (2) A char- 
ter, giving a city authority to open, 
alter, widen, straighten, extend, 
establish, abolish, regulate, grade, re- 
grade, clean, pave, and macadamize 
streets, did not give it authority to 
alienate them. Krause v. El Paso, 
(Civ. A.) 101 SW 828 [rev on other 
grounds 101 Tex. 211, 106 SW 121, 130: 
AmSR 831, 14 LRANS 582]. 

[b] A gift of a statue to a mu- 
nicipality for use in a park and the 
selection of a site for it by the donor 
and the city before the completion 


of the gift (1) does not imply a con-~ 


dition of irremovability. Coles v. 
Newark, 95 N. J. Eq. 78, 121 A 782 
fafl 95 NYS. Bd. T7s “memy 123 
926 mem]. (2) But the municipality 
cannot sell or demolish it so long 
as it serves the public use. Coles. 
v. Newark, supra. 

[c] Under a charter conferring a. 
general power of sale a city may Sell 
an old city hall, where provision has 
been made for a new one. Marshall 
v. Meridian, 103 Miss. 206, 60 S 135 
(where a city is empowered to build 
a new city hall, money realized from 
the sale of its old city hall may be 
ueee in aid of building the new 
one). : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


It is, however, essentially . 
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given**—in the absence of constitutional restric- 
tron.°° But property acquired and held for general 
municipal purposes is subject to its discretionary 
power of use and disposal,*! if not needed for a mu- 


49. See cases infra this note. 

fa] Im Missouri the St. Louis 
Charter art-1 §§. 4, 8; art, 25°§ 9, 
authorized the city to lease premises 
for a sheriff’s office for two years 
with the privilege of renewal from 
one to six years. American Press 
v. St. Louis, (Mo.) 284 SW 482, 

[b] In North Carolina the city of 
Durham was held authorized under 
its seharter, (Priv, U.: .[1921)..¢. 142) 
to sell municipally owned property, 
used for governmental purposes, con- 
sisting of an old municipal building 
and the adjoining lot, in order to 
buy a new building and also to add 
to the high school building. MHarris 
v. Durham, 185 N. C. 572, 117 SE 801. 

[ec] The legislature may authorize 
@ municipality to convey the side- 
walks around a plot of land owned 
by the city, although such sidewalks 
have become public ways by pre- 
scription. Raleigh v. Durfey, 163 
N. C. 154; 79 SE 484, AnnCas1915C 
- 769 (owners of lands across_ the 
“street from ae rectangular. block, 
which had been used for a market 
house, have no pecuniary interest in 
sidewalks around such market house 
which will prevent a conveyance of 
the market house site, including the 


walks, which the municipality is 
authorized to convey). 
[d] Construction of statute—A 


statute conferring on municipal cor- 
porations the general authority to 
sell property must be confined to 
property held in its proprietary char- 


acter. State y. Jefferson County 
eae: Ch, 98) Wash:: 454, 157 P 
1097. 


- 50. Raleigh v. Durfey, 163 N. C. 
154, 79 SE 4384, AnnCas1915C 769. 

[a] Thus a grant by the city 
council of Charleston on condition 
that the grantee erect within ten 
months a million dollar tourist ho- 
tel on the land according to plans 
and specifications, of vacant unpro- 
ductive real estate granted to the 
city by the state, under the Act of 
Aug. 13, 1873 (7 St. at Lb. p'197), and 
held in a preprietary or quasi-private 
capacity under broad powers ex- 
pressly conferring the right of dis- 
-eretionary disposal for the welfare 
and advantage of the city, was not 
jin violation of Const. (1895) art 3 
§ 31, prohibiting donations of state 
Jands to private parties, but is one 
for a public purpose authorized in 
the city’s charter, and supported by 
a contractual consideration in the 
form of substantial returns on tax 
revenues, and benefits to the city and 
its inhabitants. Haesloop v. Charles- 
ton, 128 °S. Cl 272, 115 SE. 596: 

51. Ark.—Fussell- Graham - Alder - 
son Co. v. Forrest City, 145 Ark. 375, 
224 SW 745, 746 [cit Cyc]. 

Ind.—Terre Haute v. Terre Haute 
Waterworks Co., 94 Ind. 305. 

Minn.—Jenkins vy. Hanson, 101 
Minn, 298, 112 NW 216. 

N. H.—Hampton Beach Impr Co. v. 
Hampton. 7 IN. H. 8738, 92: A 549, 
LRAI1915C 698. 

N. M.—Palmer v. Albuquerque, 19 
N. M. 285, 142 P 929, LRA1915D 
1106. 

N, Y.—Kings County F. Ins. Co. 
v. Stevens, 101 N. Y. 411,°5 NE 353; 
Peo. v. State Tax Commn., 206 App. 
Div. 549, 202 NYS 310 [aff 240 N. Y. 
591, 148 NE 718]. ! 

Oh.—Newark v. Elliott, 5 Oh. St. 
113; Reynolds v. Stark County 
Comrs., 5 Oh, 204. 

Pa.—Bailey v. Philadelphia, 6 Pa. 
Dist. 727, 20 Pa. Co. 173. 

S. C.—Haesloop v. Charleston, 123 
SG) 272) 115 SH. 596 ‘[cit Cyc]. 


Tex.—Mission v. Richards, (Civ. 
A.) 274 SW 269. 
Va.—Williamsburg v. Lyell, 132 


Va. 455, 112 SE 666, 668 [quot Cyc]. 
B. 
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18 B. C, 239, 12 DomLR 802, 24 West 
LR 966, 4 WestWkly 1381. 

N. S.—New Glasgow v. Brown, 41 
N. S. 542. ; 

And see cases infra this note. 

fa] “It is law that a 
borough, or other municipal corpora- 
tion, has the incidental or implied 
right to alienate or dispose of its 
property, real or personal, of a pri- 
vate nature, held for the emolument 
and advantage of the municipality, 
unless restricted by charter or stat- 
ute. Brumm’s App., 9 Pa. Cas. 483, 
12 A 855; Baily v. Philadelphia, 184 
Pa. 594, 39 A 494, 63 AmSR 812, 39 
LRA 8387.” Carlisle Gas, ete., Co. v. 
Carlisle Borough, 218 Pa. 554, 557, 
67 A 844. 

[b] “Municipal property of a pri- 
vate nature” is property which the 
corporation may own in the same 
manner that a natural person may 


‘own property, as contradistinguished 


from the property of the municipal- 
ity, which has become impressed by 
a public trust by having been dedi- 
cated to a public use, and is referred 
to as “property of a public nature.” 
Palmer v. Albuquerque, 19 N. M, 285, 
142 P 929, LRA1915D 1106. 

[c] Property owned by a munici- 
pality as a corporate entity may be 
sold and conveyed by municipal au- 
thorities. City Nat. Bank vy. Kiowa, 
104 Okl. 161, 2830 P 894; Atlas L. 
Ins. Co. v. Tulsa Bd. of Education, 
83 Ok]. 12, .200 P 171, 

[ad] A municipality may hold 
property for uses distinct and inde- 
pendent of public uses, and property 
so held is, in effect, private property. 
Tomlin v. Cedar Rapids, ete., R. Co., 


ot Iowa 599, 120 NW 93, 22 LRANS 
fe] Rule applied.—(1) Where a 


municipal corporation built a mar- 
ket house, and placed narrow raised 
runways in front of the doors of the 
various market stalls, against which 
runways the carts were backed up, 
the runways were not public walks, 
but were subject to sale by the city. 
Raleigh v. Durfey, 168 N. C. 154, 79 
SE 434, AnnCas1915C 769 (such 
walks not being sidewalks, although 
occasionally used by pedestrians for 
passing and repassing). (2) Where 
a borough purchased stock in a cor- 
poration organized to supply its in- 
habitants with water and gas, it 
might sell such stock, unless pro- 
hibited by its charter or statute. 
Carlisle :Gas, ete, Co. v. Carlisle 
Borough, 218 Pa. 554, 67 A 844 (a 
provision in the ordinance authoriz- 
ing the purchase that, so long as 
the borough held one third of the 
stock, it should be entitled to ap- 
point three managers of the com- 
pany, did not prevent the borough 
from selling its stock). (3) Under a 
charter authorizing the mayor and 
aldermen of the town “to do all 
things necessary to be done by cor- 
porations,” they have the right to 
dispose of the public property of the 
corporation as they may think proper 
for the prosperity of the town, and 
apply it to a different use from that 
originally contemplated when the 
town was laid off. Memphis Vv. 
Wright, 6 Yerg. (Tenn.) 497, 27 AmD 
489. (4) Personal or real property, 
not devoted to the use of the public, 
or needed therefor, may be sold or 
transferred by a municipality under 
a general provision of its charter 
authorizing it to sell property. Og- 
den City v. Bear Lake, etc., Water- 
Works, etc.. Co., 16 Utah 440, 52 P 
697, 41 LRA 305. 

[f{] May lease its private prop- 
erty.—Horn v. Peo., 26 Mich. 221; 
Reynolds v. Stark County Comrs., 5 
Oh, 204. 

{g] ease of hotel in park.—A 


C.—Lucas v. North Vancouyver,! lease by the department of public 


nicipal purpose.>? 
the power of donation or gratuitous disposition ;°* 
but property acquired for one municipal purpose 
may be appropriated to or disposed of for another ;°* 
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This does not, however, include 


parks of the city of New York, for 
a term of years, of a hotel, upon 
park property for the use of park 
visitors, was held a reasonable and 
fair exercise of the general power 
of the city to hold and manage real 
estate, and it was further held that 
where the lessee has expended large 
sums of money in improvements and 
repairs, equity will restrain the city 
from ejecting him during the term. 
Ne cane pe ie 26 Misc. 287, 56 
I aff 42 App. Div. 3 8 
NYS_ 967]. es: Lee 

{h] Gas plant.—Under Rev. St. § 
1692 subd 34, giving to cities and 
villages the power “to acquire by 
purchase or otherwise and hold real 
estate, or any interest therein, and 
other property forthe use of the 
corporation, and to sell or lease the 
same,” a city or village has power to 
sell its gas plant. Thompson vy. 
Nemeyer, .569 Oh. .St- 486} i152 SNE 


1024. 

[i] Lease of water right to water- 
works company sustained.—Ogden 
City v. Bear Lake, etc., Water-Works, 
ete., Co., 28 Utah 25, 76 P 1069. 

[j] Sale of railroad.—The act of 
May 4, 1869 (66 Oh. L. p 80), under 
which the “Cincinnati Southern Rail- 
Way’? was constructed by the city of 
Cincinnati, did not require that the 
road be kept under lease perpetually, 
by the board of trustees provided 
for by the act, nor exclude the power 
of alienation of the property by the 
proper municipal authorities, in ac- 
cordance with appropriate legisla- 
tion. Cincinnati vy. Dexter, 55 Oh. St. 
93, 44 NE 520. 

{k] ‘In the exercise of the latter 
powers, the municipality, acting 
through its officers, is governed by 
the same rules which control a pri- 
vate individual or business corpora- 
tion under like circumstances.” An- 
drews v. South Haven, 187 Mich. 294, 
298. 153 NW 827. 

52. State v. Shriver, 113 Oh. St. 
171, 148 NE 697 (before municipal 
authorities are authorized, much less 
required, under Gen. Code §§ 3698, 
3699, to sell property of a munici- 
pality, it must appear that such 
property is not needed for any mu- 
nicipal purpose). 

53. Alton Community Cons. School 
Dist. No. 151 Bd. of Education v. Al- 
ton Water Co., 314 Ill. 466, 145 NH 
683; Mt. Sinai Hospital v. Hyman, 92 
App. Div. 270, 87 NYS 276; Haesloop. 
v. Charleston, 123 S. C. 242, 115 SE 
596; Wright v. Victoria, 4 Tex. 375. 
And see infra § 2104. 

fa] Thus “the city council have 
no power to sell, or in any manner 
dispose of, the property of the cor- 
poration without consideration.”’ Ag- 
NEW OVE! BLAM) OV240 Tees Po ee 4G. 
NE 230 [quot Ludlow Valve Mfg. Co. 
v. Chicago, 181 Tll. A. 388, 3941]. 


54. Gumpert v. Finn, 10 Kulp 
(Pa.) 185. 
[a] “It is a wholesome principle 


in relation to municipal bodies which 
restrains them from disposing of 
lands acquired for a designated pur- 
pose, or devoting them to any use 
inconsistent with such declared pur- 
pose. If it were otherwise a door 
would be opened for such bodies to 
become speculators in land, a posi- 
tion wholly foreign to the objects 
for which they were created, and 
one involving considerable danger to 
civic interests.” Hubley v. Halifax, 
(N. S.) 7 EastLR 360,° 361. 

[b] In the absence of a charter 
restriction (1) it has been said a 
town has power to dispose of any 
property which it has a right to ac- 
quire. Newark v. Blliott, 5 Oh. St. 
113. (2) Under a city charter pro- 
viding that all the property of the 
city is vested in the mayor and city 
council, with full power of disposi- 
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a municipality in its discretion may authorize its 
property to be used incidentally for a purpose other 
than that for which it is primarily purchased or 
constructed, if the use for incidental purposes does 
not interfere with the use for the primary pur- 
pose.®> Like other municipal powers this is subject 
to constitutional and statutory limitations,°® and 
deeds in defiance thereof are void;*" but sales and 
deeds of unusual character may be specially author- 
ized by statute.°8 Where a city has charter author- 
ity to contract and to sell and convey real estate, 
it may execute a deed with a covenant of general 
warranty.°? And a grant of power to sell neces- 
sarily carries with it a grant of power to transfer 
an interest less than an absolute one.®° 

Construction of power. The exercise of a power 
by.a municipality cannot be increased or diminished 
by consideration on the part of the court as to the 
feasibility, desirability, profit, advantage, and good 
policy thereof.*t <A statute requiring the assent of 
the electors to a purchase of land for the purposes 
of the corporation repeals by implication a prior 
statute which does not require such assent.®? 

Any fair, reasonable, or substantial doubt as to 
the extent of the power given by statute to the 
municipality is to be determined in favor of the 
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rn 


public and against the municipality. 

Sale of cause of action. Under a charter empow- 
ering the common council to manage and control 
the finances of the city and all city property, it is 
within the power of the city council to sell a cause 
of action acquired by compensation of an injured 
workman.°4 4 


A lighting plant owned by a city is held by what 


is usually termed a ‘‘ proprietary right,’’ and, unless 
prohibited by some statute, may be sold, leased, or 
disposed of at any time when, in the judgment of 
the city authorities, it is for the best interests of 
the city to do so.°° 

Unauthorized acts of a city’s administrative offi- 
cers could not divest it of title to realty conveyed to 
it for public market uses with a condition that on 
the continuance of such use it should revert to the 
grantor.®® 

Deed of land outside of municipality. A deed by 
a municipal corporation of land situate outside of 
its limits passes no title to the grantee, since the 
municipality could not own or sell it.®* ; 

[§ 2099] 2. Delegation of Power To Sell or Lease. 
A municipality may not delegate its discretionary 
power of sale to another ;°* but the ministerial func- 
tion may be conferred upon an officer or agent there- 
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tion of it, etc., an ordinance directing 
the mayor and other proper officers 
to lease a lot for the purpose of 
erecting thereon a building for the 
use of an English-German _ school 
does not deprive the mayor and city 
council of power to afterward use 
the lot and building erected thereon 
for some other purpose than the one 
originally designated. Davidson v. 
Baltimore, 96 Md. 509, 53 A 1121. 

[c] Statutory authority to sell 
does not require a _ sale. Cook v. 
Fall River, 239 Mass. 95, 131 NE 
345. 

55. Page v. Gallup, 26 N. M. 239, 
191 P 460. 

56. Weekes v. Galveston, 21 Tex. 
Civ. A. 102, 51 SW 544. 

[a] In California under St. (1909) 
p 420 § 862 subd 2, giving cities of 
the sixth class power to purchase 
realty for municipal purposes, and 
convey the same for the benefit of 
the city, provided “they shall not 
have power to sell or convey any 
portion of any water-front,’ and em- 
powering such cities ‘to improve the 
water-front,’”’ such a city had no 
power to lease to private persons a 
water front for private uses. Peo. 
v. Banning, 166 Cal. 630, 138 P 100 
{aff 240 U. S. 142, 36 SCt 338, 60 L. 


ed. 569]. 
{b] In Kentucky Const. § 203, pro- 
viding that ‘no corporation shall 


lease or alienate any franchise so as 
to relieve the franchise or property 
held thereunder from the liabilities 
of the lessor or grantor, lessee or 
grantee, contracted or incurred in 
the operation, use or enjoyment of 
such franchise or any of its privi- 
leges,” applies only to private cor- 
porations, and not to municipal cor- 
porations, Carrollton Furniture Mfg. 
Go: ove \Carrollton, 104 Ky, 625,447 
SW 439, 885, 20 KyL 818. 

[ec] In Nebraska a city of the 
elass of the city of Lincoln is, under 
Comp. St. (1905) ¢c 13 art 1 § 4 subd 
4, authorized to sell and convey real 
and personal property purchased for 
general or special taxes, without first 
obtaining the approval of the electors 
of the city. State v. Citizens’ St. R. 
Co., 80 Nebr. 357, 362, 114. NW 429 
(“it [the statute] reads as follows: 
‘To sell and convey real or personal 
property owned by the city, and 
make such orders respecting the 
same as shall be deemed conducive 
to the interests of the city; but 


snall not have power to sell any real 
estate of the city, except such real 
estate as may be purchased upon 
sale for general or special taxes or 
assessments, unless authorized so to 
do by a vote of the majority of the 
electors of such city at a general or 
special election therefor’’’). 

[ad] In Ohio, under Rev. St. § 1692 
par 34, conferring on municipal cor- 
porations the power ‘“‘to acquire by 
purchase or otherwise and to hold 
real estate or any interest therein, 
and other property for the use of the 
corporation, and to sell or lease the 
same,” the city of Toledo has power 
to sell its natural gas plant. Kerlin 
Bros. Co. v..Toledo, 20 Oh. Cirs Ct. 
603, 11 Oh. ‘Cir. Dee. 56, 

57. Minneapolis  v. > 
Minn. 111, 90 NW 312. 

[a] In California Act May 4, 1852 


Janney, 86 


(St, [185215%p..180)) §sidiyp 3 senantine: 


to the town of Oakland lands covered 
by the flux of tides, bounding the 
town on three sides, ‘‘with a view to 
facilitate the construction of wharves 
and other improvements .. . pro- 
vided, that said lands shall be re- 
tained by said town as common prop- 
erty, or disposed of for the purposes 
aforesaid,’ thereby give to the town 
authority that cannot be delegated; 
and hence a conveyance by the town 
to an individual of all of such lands 
is void, although he may agree to 
construct wharves, ete., as the own- 
ership of a part of the land, at least, 
is essential to the exercise of said 
authority. Oakland v. Oakland 
eter Front Co., 118 Cal. 160, 50 'P 

58. Driscoll v. 
Conn, 92, 52 A 618. 

59. Abbott v. Galveston, 97 Tex. 
474, 79 SW 1064. 

60. Main-v. Hagerstown, 132 Md. 
336, 104 A 410 (it was within the 
power of the municipality to grant 
an easement appurtenant to the land 
in fact sold). 

61. Columbus v. Columbus Public 
Serv. Co., 4 OhNPNS 329 (power 
given to a city to grant a franchise 
permitting an electric light company 
to occupy its streets, alleys, bridges, 
etc., and to regulate the terms and 
conditions thereof, does not embrace 
the right to permit a contract for 
the joint use of poles for that pur- 
pose by the city and the company). 
See New Glasgow v. Brown, 41 N. S. 
542, 545 (‘“‘The mere fact that certain 


New Haven, 175 


powers may be convenient is never 
accepted as a reason for implying 
their existence in the corporation’). 

62. Meldrum v. South Vancouver, 
22 B. C. 574, 27 DomLR 193, 34 West 
LR 314, 10 WestWkly 519. 

63. Asheville v. Herbert, 190 N. 
C. 732, 735, 130 SE 861 (“this grows 
out of the fact that the majority- 
will.controls, and that minorities are 
bound by the acts of majorities, and 
that the public officers occupy a trust 
relation in which the inhabitants of 
the city are cestuis que trustent, and 
the officers are trustees’’). 

64 Saudek v. Milwaukee Blectric 
po ete, Co., 163 Wis. 109, 157 NW 

65. McDonald v. Price, 45 Utah 
464, 146 P 550. 

66. Stanton v. Pittsburgh, 257 Pa. 
361, 368, 101 A 822 [certiorari den 
245 U. S. 651 mem, 38 SCt 11 mem, 
62 L., ed. 531 mem] (“the city de- 
fendant cannot be bound by an un- 
authorized act of the city controller 
or his interpretation of his authority 
in paying out money on a question 
affecting the city’s right to its real 
estate which would cause a forfeiture 
thereof’’). 

67. Roibal v. Giron, (Tex. Civ. A.) 
158 SW 798, 799 (‘inquiry into the 
correctness of this view is foreclosed 
by the case of Reese v. Cobb, 105 
Tex. 399, 150 SW 887, recently de- 
cided by the Supreme Court” [which 
rev (Tex. Civ, A.) 1385 SW 220]). 

68. Heydenfelt v. Hitchcock, 15 
Cal. 514; Beal v. Roanoke, 90 Va. 77, 
17 SE 788. 

[a] The common council of San 
Francisco must exercise the functions 
imposed on it by its charter, and 
has no power to delegate them to 
others. The power to sell granted 
to it does not include the power to 
make a deed of trust, or place the 
property committed to its custody in 
charge of' others, for the term of 
three years, with power to sell as it 
may deem advisable. Smith v. Morse, 
2 Cal. 524. : 

[b] Auctioneer.—A city has not 
the power, under Gen. .Code §§ 3698, 
3699, to employ an auctioneer to sell 
real estate belonging to it when such 
real estate is no longer needed for 
municipal purposes, since it is the 
duty of the city officer to make the 
sale himself, and not to pay another 
to perform the service. State vy, Car- 
rel, 103 Oh. St. 50, 132: NE 161. 
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§§ 2099-2101] 


unto specially authorized.°® And whether a city 
government can delegate authority to a committee 
to let city property depends entirely upon whether 
the delegation of such authority invests the eom- 
mittee with judicial or with merely ministerial 
powers."° 

[§ 2100] 3. Power To Convey Property Acquired 
or Held for Special Purpose—a. In General. The 
power of the’ municipality to convey property is 
generally declared to be equal to its power to ac- 
quire it;** and so, where land is aequired for a 
special purpose,’? as soon as that purpose is served, 
and the corporation has no further use for the 
property, it may be converted to another use or dis- 
posed of by the municipality.** And where’a city 
has no power to accept a conveyance of land by 
deed limiting its use, the limitation will be held of 
no effect, as the grantor is chargeable with notice 
of the erantee’ s want of authority in the respect 
in question.’* But it seems that such power of dis- 
position is not to be inferred from a general charter 


MUNICIPAL CORPORATIONS 


[43 C.J.] 1348 
power to control municipal property, so long as the 
city has use for the property for the purpose to 
which alone it is serviceable.“° Where a city has 
an easement only in lots conveyed to it to be used 
for levee purposes, its lease of the same for build- 
ing purposes is void and eonfers no right of pos- 
session as against the grantor of the easement.’® 
Where property is conveyed to a municipality to be 
used and disposed of in a way ‘‘conducive to the 
welfare and advantage of the said city and its in- 
habitants,’’ the elements of benefit to the city its 
council is entitled to take into consideration in man- 
aging and disposing of the property are essentially 
the same as if they were trustees appointed under a 
will.7” 

[§ 2101] b. Streets and Parks. A municipality 
holds its avenues, streets, and alleys in trust for 
the general public, and has no general or implied 
power to convey them or pervert them to other 
uses.78 But they may be lawfully vacated, and 
then the property sold under a general power of 


69. Hutchinson v. Trenton, 42 N. 
Pi bg ora 
70. Biddeford v. Yates, 104 Me. 


506, 72 A 335, 15 AnnCas 1091. 

71. Thompson v, Nemeyer, 59 Oh. 
486, 52 NE 1024; New Glasgow 
v. Brown, 41 N. S. 542: 

“The right to acquire, there being 
no statutory restriction as to aliena- 
tion, includes the incidental power of 
Sale.” Carlisle Gas, etc., Co. v. Car- 
ole Borough, 218 Pa. 554, 558, 67 A 

4 


[a] Under a town charter which 
provides that the board of commis- 
Sioners “shall have power to acquire 
any piece or pieces of land by pur- 
chase or lease as sites for markets 
or other buildings for the use of 
said town,’ the commissioners have 
full power to dispose of a town hall 
in such manner as to them may seem 
best for the interest of the town. 
Shaver v. Salisbury, 68 N. C. 291. 

{b] In Washington Ballinger 
Codes & St. Annot 5 739 subd 3 pro- 
vides that a city shall have power to 
acquire lands necessary for any cor- 
porate use provided for in its char- 
ter, and to dispose of them as the 
interests of the city may require. It 
was held that the city had power to 
‘grant permission to construct a rail- 
road over land which the city had 
already appropriated for a pole line 
for the transmission of electricity 
and for the further purpose of pro- 
tecting its water supply. State v. 
King County Super. Ct., 46 Wash. 
616, 90 P 663. 

Market lands see supra § 504. 

72. See case infra this note. 

[a] Land not dedicated to. public 
use.—In Virginia, where the city of 
Bristol purchased a tract of less 
than two acres of land on which to 
construct a courthouse, it was held 
that the mere purchase of the prop- 
erty did not operate as a dedication 
to public use, in that Code (1919) § 
2854 authorizes the purchase of two 
acres for a courthouse, jail, etc., and 
that the city had power to sell a 
portion of such land to a manufac- 
turing company, under Bristol City 
Charter § 28, the city having con- 
structed the courthouse on part of 
the tract, and having rented the part 
subsequently sold for many years for 
industrial purposes, a factory having 
been situated thereon at the time 
of the purchase and sale by the city. 
Head-Lipscomb-McCormick Co.  v. 
Bristol, 127 Va. 669, 105 SH 500. 

73. Ark, = Fussell- Graham-Alder- 
son Co. v. Forrest City, 145 ark. 375, 
224 SW 745. 

Ga.—Gainesville v. Dunlap, 147 Ga, 
344, 94 SH 247 [cit Cyc]. 

Ky. —Massey v. Bowling Green, 206 
Ky. 692, 268 SW 348. 

Minn. "Reed vy. Hibbing, 150 Minn. 


130, 184 NW 842; 
video, 137 Minn. 
H.—Newell 
ae wit 35 A. 253. 
M.—Palmer 
N. Ne 285, 142 P 929, 
1106. 
: esa eee te L v. Langdon, 19 Vt. 
ik 

Va.—Williamsburg v. Lyell, 132 
Va. 455, 112 SE 666; Head-Lipscomb- 
McCormick Co. v. Bristol, 127 Va. 669, 
105 SE 500; Bolling y. Petersburg, 8 
Leigh (35 Va.) 224. 

Ont.—McLean vy. St. Thomas, 23 
Ont. 114. 

fa] “A municipality has the power 
to let for profit real estate held for 
publie purposes and not needed for 
the present for such a purpose. It 
is not compelled to let the property 
lie idle. While it may not expend 
money to go into business, it may 
lease the property on reasonable 
terms and receive the rents.” Davis 
v. Rockport, 213 Mass. 279, 288, 100 
NE 612, 48 LRANS 1139 (‘if some 
minor expense is needed to make the 
property rentable, for instance as for 
a new key, a new blind or new steps 
in the ease of a building, or for suit- 
able ways in the case of vacant land 
either by levelling the land or mak- 
ing plank walks, such expense within 
reasonable limits may be legally in- 
curred’). 

[b] Thus (1) where a locus pub- 
licus ceases in whole or part to be 
applicable to its original destination, 
the sovereign, who regulates loci 
publici, may direct its future applica- 
tion to any other public object, and, 
if necessary, order the sale of it on 
a ground rent for the city or apply 
the proceeds.in the same manner, 
Municipality No. 2 v. Orleans Cotton 
Press, 18 Wa, 122, 36° AmD"624,_ (2) 
Where a city bought a lot without 
the city limits for a reservoir, which 
the deed stipulated was to be built 
on the lot, and the city did not build 
the reservoir, but sold the land, and 
the grantor’s executor afterward re- 
sold the land to one who brought 
ejectment against the grantee of the 
city, it was held that the city’s title 
was not divested by the failure to 
use the land for the purpose speci- 


Anderson v. Monte- 
179, 162 NW 1078. 
v. Hancock, 67 N. 


v. Albuquerque, 19 
LRA1915D 


fied. Newman v. Ashe, 9 Baxt. 
(Tenn.) 380. 
[e] “It is only when the public 


use has been abandoned (1) or the 
property has become unsuitable or 
inadequate for the purpose to which 
it was dedicated, that a power of 
disposition is recognized in the cor- 
poration.” City Nat. Bank y. Kiowa, 
104 Okl. 161, 164, 230 FP 894, 897 [cit 
Cyc]. (2) “And the granting of a 
franchise or the making of a con- 
tract for the exercise of the public 
functions to which the property was 


originally dedicated is not an aban- 
donment.” City Nat. Bank v. Kiowa, 
104 Okl. 161, 164, 230 P 894. 

74. Ecroyd v. Coggeshall, 21 R. I. 
1, 41 A 260, 79 AmSR 741. 

75. State v. Taylor, 107 Tenn. 455, 
64 SW 766; Weekes v. Galveston, 21 
Mex eCiuy. Ave lez. oU SW eee 

[a] Thus (1) a public corporation 
cannot alien or grant the public prop- 
erty for purposes different from the 
object of its original appropriation. 
Savannah vy. State Steam Boat Co., 
R. M. Charlt. (Ga.) 341. (2) Where 
a city acquires property under an act 
of the legislature for a specific pur- 
pose, it cannot dispose of or use the 
lands for any other purpose, with- 
out the sanction of the legislature. 
In re Ninth Ave., 45 N. Y. 729. 

[b] In Delaware the town of 
Bethany Beach, a summer resort, had 
no power to sell its town hall in the 
abselce of express legislative grant, 
where there was continued need for 
the hall and a new one was not to be 
established. Drexler vy. Bethany 
Beach, 135 A 484. 

76. Sanborn v. Van Duyne, 90 
Minn. 215, 96 NW 41. 

77. Haesloop v. Charleston, 123 S. 
C. 272, 284, 115 SE 596 (‘in the dis- 
charge of that trust the legal test 
of validity to be applied to the coun- 
cil’s action, as we apprehend, differs 
in no essential particular from the 
standard applicable under the law 
of trusts to a like exercise of discre- 
tion by the trustee of a private es- 
tate. Broadly, it is the standard 
of diligence and prudence that men 
of ordinary prudence and intelligence 
of such matters employ in their own 
like affairs’’). 

78 U. S.—Murray v. 
136 Hed= 57; 69) CCA’ 65. 

Ind.—East Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 87 NE 17. 


Allegheny, 


Iowa.—Lerch vy. Short, 192 Iowa 
576, 185 NW 129. 

Ky.—-Giltner v. Carrollton, 7 B. 
Mon. 680; Augusta v. Perkins, 3 B. 


Mon. 437 

La.—New Orleans v. Carrollton 
Land Co:, 131 La. 1092, 60 S 695. 

N. Y.—Brooklyn Park Comrs. v. 
Armstrong, 45 N. Y. 234, 6 AmR 70; 
Peo. v. Albany, 4 Hun 675. 

Pa.—Com. v. Young Men’s Chris- 
tian Assoc., 169 Pa. 24, 32 A 121. 

Philippine.—Cavite v. Rojas, 30 
Philippine 602. 

Utah.—MecDonald v. Price, 45 Utah 

464, pe P 550 (obiter). 

B. C.—Anderson v. Victoria, 1 B. 
CAPE Gli L One 

And see infra XVIII in 44 C. J. 

[a] “In the absence of legislative 
authority, a city has no power to 
alienate or otherwise absolutely dis- 
pose of its streets, but it must hold 
them in trust for the benefit of all 
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alienation of municipal property ;"°—but not where 
the vacation and sale exceed the authority given by 
statute®°—and where, by its charter, a city has au- 
thority to open, lay out, widen, straighten, or other- 
wise change streets in the city, it may vacate and 
sell to an abutting owner a part of a street, where 
the selling and closing of the tract will straighten 
and make more uniform in width the street from 
which the tract is taken, without closing or pre- 
venting the free use of such street by the public.** 
The soil and earth taken off for grading may be 
sold and the value thereof recovered from the pur- 
Property dedicated to the municipality 
for public parks and squares is not subject to sale 
or conveyance by it;* but property acquired by a 
‘eity for such purpose may be converted to other 
uses,§* or sold or conveyed by the city under a gen- 


chaser.®? 


the public.’ Panhandle, etc., R. Co. 
Va eursity UCDexs (Civ. AN) 251 SW. 
538, 541. 

[b] In Michigan the act of April 


4, 1827, as amended by the act of 
June 29, 1832, vesting the common 
council of the city of Detroit with 
power to ‘make or alter” streets and 
do whatever might be for the ‘‘regu- 
larity, public health, and convenience 
of the city,’ did not authorize it to 
grant land, dedicated to public use, 
as a street, to the state, to be used 
for a purpose inconsistent with its 
use as a street, without the consent 
of adjoining lot owners. Cooper y. 
Alden, Harr. 72. 

[ec] In North Carolina a statute 
providing for the public sale of prop- 
erty by a city does not apply to 
streets with reference to which ad- 
joining property owners have ac- 
quired rights by dedication thereof, 
and resulting improvements. Ashe- 
ville v. Herbert, 190 N. C. 732, 130 
SE 861. 

79. East Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 87 NE 17; Kings 
County F. Ins. Co. v. Stevens, 101 
N. Y. 411, 5 NE 353; Arkenburgh vy. 
Wood, 23 Barb. (N. Y.) 360. 

[a] Greater New York Charter 
(L. [1901] p 80 c 466 § 205), em- 
powering the commissioners of the 
sinking fund to sell the city title to 
lands within a discontinued and 
closed street, provided they deter- 
mine that such lands are not needed 
for any public use, frees the city of 
any special trust imposed by § 990, 
providing that the title acquired by 
the city to lands required for a street 
shall be in trust and that the same 
be appropriated and kept open for a 
public street, forever, in like manner 
as other streets in the city are and 
of right ought to be. Reis v. New 
York, -d13, (App. /Div:-,464..' 99°: NYS 
291 [aff 188 N. Y. 58, 80 NE 573]. 

[b] In Louisiana the opening or 
realignment or sale of streets in the 
city of New Orleans are matters 
within the sound discretion of the 
commission council, functioning as 
the executive officers of the city. 
Schernbeck v. New Orleans, 154 La. 
676, 679, 98 S 84 (‘act 93 of 1921 
authorizes the sale of city streets 
when they cease to be necessary for 
public use. It does not prescribe 
the manner in which the sale shall 
be made nor does it require that the 
whole street be sold at one time, or 
that it be adjudicated to one buyer. 
The governing principle of the power 
to sell streets and to vacate streets 
is the same”). 

80. In re Knudsen, 15 Man. 317. 

81. Patton v. Rome, 124 Ga, 525, 
52 SH 742. v 

82. Griswold v. Bay City, 35 Mich. 
452. 

83. Ind.—Clarke Vv. Evansville 
Boat Club, 44 Ind. A, 426, 88 NE 100. 

Iowa.—Warren y. Lyons, 22 Iowa 
351. 
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suant thereto.®® 


Kan.—State v. Manhattan, 115 Kan. 
794, 225° P 85, i 

N. J.—Bozarth v. Egg Harbor City, 
89 N. J. Ea. 26, 103 A 405. 

N. Y.—Brooklyn Park Comrs. V. 
Armstrong, 45 N. Y. 234, 6 AmR 70. 

Pa.—Philadelphia Museums Vv. 
State Univ., 251 Pa. 115, 96 A 123. 

+ Philippine.—Cavite v. Rojas, 30 
Philippine 602. 

Utah.—McDonald v. Price, 45 Utah 
464, 146 P 550 (obiter). 

Wash.—State v. Mason County 
Super. Ct., 136 Wash. 87, 238 P 985. 

Alta.—Re McEwan, 6 Alta. L. 136, 
183 DomLR 791, 25 WestLR 401, 5 
WestWkly 87. 

84. Mowry v. Providence, 16 R. I. 
422, 16 A 511; Clark v. Providence, 
16.R, 1.337, 15 A 763, 1 GRA 725. 

[a] Consistent uses.—‘Cases all 
decide that the proposed change of 
one use to another use must be con- 
sistent; and if consistent, the change, 
if authorized by the Legislature of 
the state, can be*made.’”” White v. 
Cleveland, 12 OhNPNS 225, 236 [aff 
14, Oh. Cir. /CtuNn: S:..3695/33) Ohi-Cix: 
Dec. 317 (aff 87 Oh. St. 482 mem, 102 
NE 1135 mem)]. 

85. Fort Wayne v. Lake Shore, 
etc., R. Co.,.132- Ind: 558, 32,.NE 215, 
32 AmSR 277, 18 LRA 367. 

86. Sharp v. Guthrie, 49 Okl, 213, 
152 P 403; Owen. v.: Tulsa, 27 Okl. 
264, 111 P 320 (the charter of the 
city of Tulsa, proposed by a board 
of freeholders and adopted by the 
qualified electors of the city under 
Const. art 18, and Act March 22, 
1908 {[L. (1907-1908) c 12], vests in 
such city, under art 2 §§ 1, 7, power 
to sell part of a public park, the fee 
simple title to which, without limi- 
tation, is in the city). 

87. U. S.—Murray v.: Allegheny, 
136 Fed. 57, 69 CCA 65; Illinois, etce., 
R, ete, Cos vioSt-Louis) 12, B.. Car: 
No. 7,007, 2 Dill. 70. i 

Ky.—Roberts v. Louisville, 92 Ky. 
95, 17 SW 216, 18 KyL 406, 18 LRA 
844; Bateman y, Covington, 90 Ky. 
390, 14 SW 861, 12 KyL 384; Louis- 
vee v. U. S. Bank, 3 B. Mon. 138, 

Mo.—Matthews v. Alexandria, 68 
Mo. 115, 30 AmR 776. 

N. Y.—Peo. v. Doxsee, 1386 App. 
Div. 400, 120 NYS 962 [aff 198 N. Y. 
605, 92 NE 1098]. 

Li Sapa guineas 5S v. Flinn, 20 Pa. Co. 

[a] “The rule is that the power 
to lease corporate property held by a 
municipality for public use cannot 
ordinarily be wholly or partly di- 
verted to a possession or use exclu- 
sively private without specific legis- 
lative authority, and that a town 
cannot lease a part of a public dock 
to a private concern, nor can a city 
which has condemned private prop- 
erty for use ag a wharf lease it un- 
conditionally for a term of years to 
be used in the prosecution of private 
business and for private gain.” Ju- 


[§ 2102] c. Wharves. : 
held that a municipal corporation holds its public 
wharves as it does its streets, and that it has no 
power to sell or lease them to private persons in 
the absence of special statutory authority.6’ In 
other states the contrary has been held*® on the 
ground that the wharves are not highways, but pri- 
vate property of the municipality.*? 

[§ 2103] d. Lands Held in Trust. 
and held by a municipality under grant, will, gift, 
or dedication for a specific purpose®® are subject 
to the law of trusts, and may not be alienated by 
the trustee at will without lawful authority,®* even 


eral power of alienation,®® and authority to sell a 
park may be conferred upon a municipality by the 
constitution and provisions in a charter adopted pur-_ 


In some states it has been 


Lands taken 


neau Ferry, etc., Co. v. Morgan, 236 
Fed. 204, 206, 149 CCA 394. 

[b] Greater New York Charter.— 
Grants of land under water within 
the exterior bulkhead and pier lines 
as established in 1857 are not au- 
thorized by Greater New York Char- 
ter § 876, prohibiting such grants 
beyond the exterior lines, since any 
such inference was removed by § 71, 
providing that the city’s rights on 
the water front shall be inalienable 
thereafter. New York v. Delaware, 
ete:, R...Co., 287 N),. VY. 398). 4064s 
NE 234 (‘‘Section 876 survives as a 
prohibition, but as an _ inferential 
grant of power its authority has 
gone, An exception by implication 
stands, of course, upon a different 
basis from one reserved expressly’’). 
Exceptions generally in statutes see 
Statutes [36 Cyc 11638, 1164]. 

88. White v. Cleveland, 14 Oh. 
Cir Ct. No S: 38693533. Ohs, Cire eau 
[aff 87 Oh. St. 482 mem, 102 NE 1135 
mem] (by statute). 

s9. Horn v. Peo., 26 Mich. 221. 

90. Ellis v. San Francisco Funded 
Debt Comrs., 38 Cal. 629. 

91. D. C.—District of Columbia v. 
Cropley, 23 App. 232. Hd 

Ind.—Lake County Water, ete., Co. 
v. Walsh, 160 Ind. 32, 65 NE 530, 98 
AmSR 264. 

N. M.—Palmer v. Albuquerque, 19 
N. M. 285, 142 P 929, LRAI915D 


1106. 
Y.—In re Boston, Rar Cos 


N. 
53 N.. Y. 674, 

Pa.—Rees v. West Pennsylvania 
Exposition Soc., 2 Pa. Co. 385. 


Wash.—State ov. Mason County 


etc., 


| Super. Ct., 136 Wash. 87, 238 P 985. 


Alta.—Re McEwan, 6 Alta. L. 136, 
13 DomLR 791, 25 WestLR 401, 5 
WestWkly 87. F 

[a] Thus (1) a municipal corpora- 
tion has no implied power or au- 
thority to convey away for private 
purposes property dedicated to or 
held by it-for the public use, such as 
ground, lying between lots fronting 


on a navigable river and low-water | 
mark, dedicated by the original plat 


by which the lots were sold as a 
public highway to give lot owners 
and the public access to the water 
front; and at suit of a lot owner a 
court of equity will enjoin such con- 
veyance, when not expressly author- 
ized by statute. Murray v. Alle- 
gheny, 136 Fed, 57, 69 CCA 65. (2) 
Proprietors who dedicate land to a 
city for public use aS a common re- 
main for all other purposes its own- 
ers. The city may control and regu- 
late such public use, but it cannot 
sell the property and devote it to a 
private use and thereby destroy the 
trust created for the benefit of the 
public. Cummings vy. St. Louis, 90 
Mo. 259, 2 SW 1380. 

[b] In absence of express legis- 
lative authority a city holding prop- 
erty as trustee for public use as a 
park, on conditions subsequent that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§§ 2101-21 


- §§ 2103-2104] 


though the municipality itself is a beneficiary.°? If 
the trust is for the public the legislature, as supreme 
trustee, may authorize its disposition,®® subject, 
however, to any private right or trust therein.®* 

[§ 2104] 4. Donation and Dedication of Property. 
When duly authorized by the state a municipality 
may irrevocably dedicate any of its general prop- 


it should be devoted to no other pur- 
pose, could not dispose of it. East 
Chicago Co. v. East Chicago, 171 Ind. 
654, 87 NE 17. 

{e] A general legislative grant, 
empowering a municipality to ac- 
quire, hold, and dispose of property, 
does not confer power to devote 
property it holds in a trust capacity 
for park purposes to uses in addition 
to, and inconsistent with, the use for 
which it was acquired. State v. Ma- 
son County Super. Ct., 136 Wash. 87, 
238 P 985 (a municipality is without 
power to authorize a railroad com- 
pany, under franchise, to take prop- 
erty dedicated to the city for a‘pub- 
lic park, the municipality having no 
specially granted power with respect 
to such property). 

{d] Rule applied—In Ohio a 
transfer by the city of Cleveland of 
property, acquired by it from invest- 
ment of the trust fund created by art 
6 of the consolidation agreement en- 
tered into in 1854 between the city of 
, Cleveland and Ohio City, to the pub- 
lic library board of the city school 
district of the city of Cleveland, to 

' be used exclusively for, library pur- 
poses, the title to revert to the city 
when the property is no longer used 
for such purpose, is not a violation 
of the trust created by this contract. 
Cleveland y. Cleveland City School 
Dist. Public Library Bd., 94 Oh. St. 
311, 323, 114 NE 247 (‘‘The city does 
not in fact part with the control of 
this property. By the terms of its 
eontract it directs and controls the 
use to which it shall be put, and 
when that use is abandoned the title 
reverts to the city’’). 

92, San Francisco v. Itsell, 80 Cal. 
BT, (220 P<74; 

93. San Francisco v, Beideman, 17 
Cal. 443; Sharp v. Guthrie, 49 Okl. 
213, 152 P 4038, (Okl.) 145 P 764. 

94. See case infra this note. 

{a] Thus granting the municipal 
lands within the city of San Fran- 
cisco to have been conveyed by the 
city to the fund commissioners, in 
trust for her creditors, and that the 
property was unalterably fixed by 
this disposition, yet the city could 
grant the subject of the trust with 
the assent of the legislature, subject 
only ‘to the rights of creditors or 
Phele trustees, and the grantee would 

hold subject only to the trust; and 
the city could not enjoin a sale by 

* the grantee, or interfere with his use, 
or possession, until the enforcement 
of the trust was necessary. San 
Francisco vy. Beideman, 17 Cal. 443. 

95. Oakland v. Oakland Water 
mront, Co., 418. Cal, »160,' 50 P5277; 
Cincinnati v. McMicken, 6 Oh, Cir. 
ty 188, (8 (Oh. Cir. “Deci" 4095, Vasser 
vy. liberty, .50)) Tex. Civ, iA. 111,:110 
SW 119 (jail); Knox v. Roehl, 153 
Wis. 239, 140 NW 1121. 

[a] Dedication of land for street. 
—A city, having power to lay out 
and open streets, and to acquire land 
for that purpose, has power to dedi- 
eate its own lands to such use, and 
to bind itself by covenant with its 
grantees of abutting lands that land 
so dedicated shall be forever kept as 
a public street. Story v. New York 
EI. R. Co., 90 N. ¥. 122, 438 AmR 146 
[rev 3 AbbNCas 478]. 

[b] Dedication for public wharf. 
—In the absence of special restric- 
tions a municipal corporation may 
make an irrevocable dedication of 
property to the public for the use of 
a public wharf. Illinois, ete., R., ete., 
Co. v. St. Louis, 12 F. Cas. No. 7,007, 
2 Dill. 70, 
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thority.°* 


{c] Under an authority to sell 
any lands belonging to it, a munici- 
pal corporation was held not to be 
authorized to dedicate its timbered 
lands to the free and common use of 
its citizens, so as to prevent a sale 
by a subsequent council. Wright v. 
Victoria, 4 Tex. 375. 

{d] “The City of New York, hav- 
ing power to lay out and open 
streets and to acquire lands for 
street purposes, has power to dedi- 
cate its own lands to such a use, and 
to bind itself by covenant with its 
grantees of abutting lands, that the 
lands so dedicated shall be forever 
kept aS a public street. Story v. 
New. York il. Re -Co:,- 90 IN. ¥. 122; 
43 AmR 146.” Peo. v. Priest, 206 
N. Y. 274, 296, 99 NE 547, 

Dedication generally see Dedication 
£SVC sts 2 tp) S45 

96. Mt. Sinai Hospital v. Hyman, 
92 App. Div. 270, 87 NYS 276; Kent 
v. Dithridge, etc., Cut Glass Co., 10 
Oh. Cir? Ct; 629;5:50Oh;) Cirs Dec. 107; 
Suring State Bank vy. Suring, 189 
Wis. 400, 207 NW 944. 

[a] “For the obvious reason that 
a transfer or release of such prop- 
erty by a municipality to a private 
ownership without receiving in re- 
turn some consideration of reason- 
ably equivalent value would amount 
to a palpable breach of the trust 
upon which it is held.”” Haesloop v. 
Charleston, 128 S. C. 272, 2838, 115 SH 
596, 600 [cit Cyc]. 

[b] “The majority of the tax 
payers of the city had no power to 
direct the common council to dis- 
pose of the city’s property by gift, 
or without compensation, and the 
council had no right or authority to 
follow out such instruction, if given.” 
Carpenter v. Wise, 92 Misc. 246, 251, 
155 NYS 996 [aff 174 App. Div. 926, 
159 NYS 1104]. 

[ec] Conveyance of land for erec- 
tion of factory.—Where the authori- 
ties of a municipality, under an 
agreement with private parties, do- 
nated to them a large amount of the 
money of such municipality and a 
tract of land owned by it, in consid- 
eration of the erection by them of a 
factory in the municipality, it was 
held that the transaction was an un- 
lawful diversion of the municipal 
property, and that the same could 
be recovered back from such private 
parties at the suit of the municipal- 
ity. Kent vy. Dithridge, etce., Cut Glass 
Cowi10, On .Cirs (Cti4529; eb On, Cir. 
Dec. 107. 

{d] Grant of land to hospital.— 
A municipal corporation has no 
power to donate a part of its com- 
mon lands to a private corporation 
organized for the maintenance of a 
hospital; and such a conveyance is 
not supported by a valuable consid- 
eration because of the fact that the 
land will be subject to taxation in 
the hands of a purchaser from the 
corporation. Mt. Sinai Hospital v. 
Hyman, 92 App. Div. 270, 87 NYS 


276, 

[e] Conveyance or lease of schools. 
—A municipal corporation, having 
erected a school under charter au- 
thority, has no power to convey or 
lease the same to an individual or 
private corporation for the purpose 
of having a school taught therein 


for pay. Sherlock v. Winnetka, 68 
Ill. 530. 
{f] Conveyance or lease to water 


company.—A city proceeding under 
the provisions of the statute author- 
izing it to grant a license to a water 
company to supply water to the city 


[43 C.J3.] 1845 


erty to a particular public use;®° but it has no 
power to donate lands or personal property to pri- 
vate uses,’® unless by constitutional authority ;%7 
and in some states express constitutional provisions 
prevent such donations even under legislative au- 
In the absence of statutory authority a 
city cannot convey its real estate to the county in 


and its inhabitants has no power 
either to acquire a lot for the loca- 
tion of such private company, or to 
give it or its use to such company. 
Cain vy. Wyoming, 104 Ill, A. 538. 

{g] Granting use of wharf.— 
Where property within the limits of 
a municipal corporation and along 
the bank of a navigable river has 
been dedicated to the public for the 
use of a wharf, and the municipal 
authorities are vested with the regu- 
lation and control of the uses of the 
property thus dedicated, they may by 
ordinance, in the absence of special 
restrictions, authorize the erection of 
a grain eleyator thereon to facili- 
tate the handling of grain at the 
wharf; but an ordinance by which 
municipal authorities undertake, 
without express legislative authority 
therefor, to surrender to a private 
corporation or person their control 
over the public wharf for a fixed 
period, as in the case of an ordi- 
nance giving to private persons the 
right to occupy a portion of the pub- 
lic wharf with a grain elevator com- 
pany for fifty years without reservy- 
ing the right to resume possession 


and regulate charges, is void. MIlli-: 
nois, ete, R., ete.,, Co.. v. St... Wouis; 
12 KF. Cas. No. 7,007, 2 Dill. 70..-Com- 


pare supra § 2102. 

{h] Release of liability—A dona- 
tion made to the library trustees of 
a city and accepted by them becomes 
the public property of the munici- 
pality; and, if the trustees loan that 
money, and the borrowers execute a 
note therefor, it is no defense to the 
note that the municipality by ordi- 
nance gratuitously released the mak- 
ers from liability. Such gratuitous 
release was void, as being, in effect, 
a donation and a diversion of public 
property to private use. Tedder v. 
Walker, 145 Ga. 768, 771, 89 SE 840 
(“there is no allegation that the city 
had abandoned the enterprise of 
maintaining a public library, or that 
the money when collected would be 
diverted to other purposes than that 
for which it was donated. So that 
we do not have the question of the 
renunciation of a publie trust, or the 
restoration of the gift because the 
purposes of the trust have failed’’). 

{i] Transaction held not to in- 
volve donation.—The fire commis- 
sioner of the city of New York, in 
the absence of statute prohibiting it, 
has power to permit the Manhattan 
Fire Alarm Company, in the dis- 
charge of its business, to connect its 
wires with the city fire alarm tele- 
graph system, so as to communicate 
an alarm of fire directly to fire head- 
quarters, instead of compelling no- 
tice to be given by pulling the signal 
in the fire alarm box in the usual 
way, thus saving time, this not being 
the loaning or granting of property 
by the city to a private corporation. 
Foy v. New York, 144 App. Div. 892, 
129 NYS 72, 73 (“It cannot be dis- 
puted that the more speedy method 
of sending an alarm of fire is prefer- 
able, not only for the earlier oppor- 
tunity afforded of extinguishing the 
fire, but for the equally important 
purpose of preventing its spread to 
other property’). 

Ultra vires expenditures by way 
of donations or gratuities see infra 

2136. 

; 97. Allegheny v. Ohio, etc., R. Co., 
26 Pa. 355 (grant of right of way to 
railroad company). 

98. Mt. Sinai Hospital v. Hyman, 
92 App. Div. 270, 87 NYS 276. 

[a] Grant to hospital—(1) <A 


Be 
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consideration of the location of the county seat 
therein.°? When a lawful grant, with clause of 
reversion, is made to a quasi-public corporation, 
which encumbers the land so granted, the creditors 
may subject the property to their claims, although 
it has reverted to the city.t 

[§ 2105] 5. Estoppel of Municipality To Recover 
Property or Assert Title.2 The courts have often 
applied the doctrine of estoppel to municipal cor- 
porations seeking to repudiate as unauthorized or 
invalid conveyances made of their property,* or re- 
leases made by ordinanece* or by compromise ;° or to 
claim title after repeated acts of recognition of title 
in another,® whereby it has received benefits or he 
has undergone expense. But there are cases re- 
fusing to apply the doctrine, some leaving the par- 
ties to their rights at law,’ and others giving the 
municipality active relief;8 and it has been held in 
a number of eases that the unauthorized levy and 
collection of taxes on property by the officers of a 
municipality will not estop it from asserting title 
to the property for the benefit of the public,® al- 
though the contrary was held where the question 
to be determined was the legality of the tax, and 


grant by a city, pursuant to L. 
(1898) p 770 c 257, and L.’ (1900) 
p 372 c 166, conveying a tract of land 
to a corporation incorporated under 


interests 
permits the 
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corporation, and a municipal cprpora- 
tion which assents to the sale of its 
in a railroad, and 
vendee to 


G 


not one of title to land.?° 


[§ 2106] 6. Estoppel of Purchaser or Lessee. A 


purchaser of municipal property at a sale invalid 
from fatal irregularity in proceedings is ‘not 
estopped to seek relief from his purchase because 
of invalidity of the proceedings and of his title 
thereunder. But in an action for the rent re- 
served in the lease of a pier by the city of New 
York, it was held that a lessee who has enjoyed all 
the benefits of the lease cannot avoid lability on 
the ground that it was not ‘‘made at public auction 
to the highest bidder’’ as required by the statute.” 

[§ 2107] 7. Ratification of Invalid Conveyance. A 
sale and conveyance under a void ordinance is vali- 
dated by due municipal recognition of such ordi- 
nance as valid, in an ordinance passed before such 
sale and conveyance.1* An invalid sale may be 
ratified by a municipality acting under authority of 
the legislature,'‘t and such ratification operates as 
of the date of the originally invalid act.1® But an 
invalid or unauthorized sale and conveyanée is not 
made good by a ratification or act of recognition 
not in itself valid.t®° And it seems that a sale ab- 
solutely void cannot be ratified by the corporation.1* 


Oh. St. 430, 51 NE 28, 65 AmSR {@76; 
Beurhaus v. Cole, 94 Wis. 617, 69 


silently | N 986. 
[a] TNlustrations.—(1) The fact 


improve the 


[§§ 2104-2107 


“LL. (1848) p 447 c 319, and the acts 


amendatory thereof, and organized, 
as stated in its certificate of incor- 
poration, to maintain a hospital for 
a particular nationality and creed, in 
consideration of the corporation 
pledging itself to apply the proceeds 
to the objects of the corporation as 
set forth in its certificate, was held 
void as in violation of Const. art 8 
§ 10, prohibiting any city from giv- 
ing any property to or in aid of any 
individual, association, or corpora- 
tion, except that it may make such 
provision for the aid or support of its 
poor as may be authorized by law. 
Mt. Sinai Hospital v. Hyman, 92 App. 
Div. 270, 87 NYS 276. «(2) Such a 
donation is also prohibited by Const. 
art 8 § 11, which provides for a state 
board of charities and declares that 
existing laws relating to charitable 
institutions shall remain in force, 
and § 14, which provides that noth- 
ing shall prevent the _ legislature 
from making provision for the edu- 
cation and support of the _ blind, 
dumb, etc., or prevent any city from 
providing for the care, etc., of in- 
mates of orphan asylums, etc., un- 
der private or public control, but that 
no payments by cities to charitable 
institutions shall be made for any in- 
mate thereof who is not received and 
retained therein pursuant to rules 
established by the state board of 
charities. Mt. Sinai Hospital v. Hy- 
man, supra. 

99. Brockman y. Creston, 79 Iowa 
587, 44 NW 822. 

1. In re New Orleans Auxiliary 
Sanitary Assoc., 109 La. 133, 33 S 
111. 

2. Estoppel of municipal corpora- 
tions generally see Hstoppel §§ 102, 


192. 
3. Augusta v. Smith, 117 Ark. 93, 
174 SW 548: Searcy v. Yarnell, 47 


Ark. 269, 1 SW 319; New York Cent., 


ete., R. Co. v. Buffalo, 85 Misc. 78, 
147 NYS 209; Gushee v. New York, 
26 Mise. 287, 56 NYS 1002 [aff 42 


App. Div. 37, 58 NYS 967]; Markley 
v. Mineral City, 58 Oh. St. 430, 51 
NE 28, 65 AmSR 776 [foll State v. 

OSLO. SG won osie ella Nees 
327) ; 


[a] Tllustrations.—(1) The law of 
estoppel applies to a municipal cor- 
poration precisely as it does to a 
natural person in all things pertain- 
ing to the proprietary rights of such 


railroad in accordance with the con- 
tract, is thereby precluded five years 
afterward from questioning the va- 
lidity of the sale on the ground of 
ultra vires. Searcy v. Yarnell, 47 
Ark. 569, 1 SW 319. 

mality in a sale of real property by 
a municipality, arising from the exe- 
eution of the deed by the mayor 
rather than by a special commission- 
er, will not sustain ejectment by 
the municipality to recover back the 
land after the purchase price has 
been received by the city, and the 
land occupied by the purchaser for 
nearly twenty years. Wright v. 
Morgan, 191 U.S. 55, 24 SCt 6, 48 
L. ed. 89 [aff 106 Fed. 452, 45 CCA 
421]. (3) A town cannot recover 
land conveyed in aid of a manufac- 
turing enterprise, and all the im- 
provements thereon, because the con- 
veyance was ultra vires, where no 
taxpayer complains, and the gran- 
tee has expended much money in-im- 
provements. Green River Chemical 
aes Rockport, 142 Ky. 609, 134 SW 
i - Grant vy. Davenport, 

(Sp 

5. St. Louis v. St. Louis Gaslight 
Co., 70 Mo. 69 [rev 5 Mo. A, 484]. 

6. Robinson v. Lemp, 29 Ida. 661, 
161 P 1024; Simplot v. Dubuque, 49 
Iowa 630, 56 Iowa 639, 10 NW 221. 

[a] Thus (1) in an action against 
a city for land claimed as _ public 
property it appeared that the land 
was triangular in shape, between di- 
verging streets, and had never been 
traveled over as a Street, except at a 
small point in the corner. Plaintiff 
had paid for paving the adjoining 
streets, and, after failing to fill in 
the lot, it was done by the city, and 
plaintiff was compelled to pay the ex- 
penses. It was held that plaintiff 
was entitled to the land. Simplot v. 
Dubuque, 49 Iowa 630, 56 Iowa 6389, 
10 NW 221. (2) Where a city has 
undertaken to convey property to one 
who had a prior equitable claim 
thereto, receiving the consideration 
demanded, and has for many years 
acquiesced in the ownership and 
possession of the grantee, the con- 
veyance will be sustained by the 
courts, unless clearly illegal. Mor- 
gan v. Johnson, 106 Fed. 452, 45 CCA 
421 -Paff Voi WSS. “5b, 24SCte yids 
Led: 894). 

7 Markley y. City, 


18 Iowa 


Mineral 


(2) The infor-, 


58. 


ee er eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


that a city council, without comply- 
ing with the law, attempted to grant 
a water right on condition that the 
grantee build a pier, will not estop 
the city from maintaining ejectment 
to recover the land with the pier. 
New York v. New York Cent., ete, R. 
Co., 69 Hun 324, 23 NYS 562 [aff 147 
N. Y. 710, 42 NE 724]. (2) When a 
city has not appropriated money 
paid its treasurer as the price of an 
unauthorized sale of its waterworks, 
the receipt thereof by the treasurer 
does not estop the city from recover- 
ing the property without repayment 
of the money. Huron Waterworks 
Co. v. Huron, 7 S. D. 9, 62._NW 975, 58 
AmSR 817, 30 LRA 848, 8 S. D. 169, 
65 NW 816, 30 LRA 848. 

8 McCracken v. San _ Francisco, 
16 Cal. 591; Snyder vy. Mt. Pulaski, 
69 Ill. A. 474, 

9. Iowa.—Des Moines Park Comrs, 
te eet 133 sya 453, 108 NW 927; 

edar Rapids v. Young, 119 Iowa 552 
93 NW 567. . iss ‘ 
ot i pee oy ee v. Boston, 4 Allen 

Mich.—Ellsworth y. Grand Rapids, 
27 Mich. 250. 

Mo.—St. Louis v. Gorman, 29 Mo. 
5938, 77 AmD 586. 

N. Y.—McFarlane v. Kerr, 23 N. Y.~ 
Super. 249. : 

10. Brandirff v. Harrison County, 
50 Iowa 164. 


11. McCracken vy. San F i 
16 Cal, 591, oleae 
12. New _ York v. Sonneborn, 113 


NU Y. 423; °21 NE 12t- 

13. Holland v. San Francisco, 7 
Cal. 361. 

14. Oakland v. Oakland Water 
Hront Co, 162) Gal. -67bj124P onan 

15. Oakland v. Oakland Water 
Front Co., supra. 

16. See case infra this note. 

[a] Thus, where the ordinance 
which was claimed to have ratified an 
invalid one was passed within an 
hour of the time of making the sale, 
and, under the invalid ordinance, ten 
days’ notice of the sale was required, 
it was held that the ratification at 
best could only take effect from the 
passage of the ratifying act, and 
therefore that the notice was insuf- 
ficient and the sale void for that rea- 


son. McCracken y. San Francisco, 16 
Wal.<591, 
17... Branham v. San Jose, 24 Cal. 


585; Pimental v. San Francisco,. 21 


— 


rT Oe 


§§ 2107-2110} 


Nor does a legislative act, ratifying and confirming 
the ordinances of a town, validate an unauthorized 
sale by ordinance of valuable town property.'® Nor 
is a sale of municipal property made under a forged 
letter of authority validated by municipal action 
taken before disclosure of the forgery.!® 
authority to do any particular act on the part of 
a municipal corporation can only be conferred by 
ordinance, a ratification of such act can only be 
An invalid sale requiring the au- 
thority of an ordinance cannot be validated by 
Promulgation would not make valid 
a by-law not within the proper competence of the 


by ordinance.?° 
resolution.*! 


council to pass.?? 


[§ 2108] 8. Presumption of Authority and Va- 
lidity. The deed of a municipality for property 
formerly owned by it, which is duly executed by 
the proper officers with the essential tokens of va- 
lidity, is presumptively authorized and yalid,?* and 
will withstand collateral attack without the sup- 


Cal. 351; Grogan v. San Francisco, 18 
Cal. 590. 

{a} MIllustrations.—(1) Ratification 
by a city of an illegal public sale of 
its property is in effect making a 
private sale, and does not cure the 
illegality, where, under the law, the 
sale could only be made in a public 
manner. Pimental v. San Francisco, 
21 Cal. 351. (2) Where an ordinance 
for the sale of city property was il- 
legal, for the reason that it was not 
passed by a majority vote of the 
board of aldermen, it was held that 
the only way in which the city coun- 
cil could authorize a sale was by the 
passage of a law authorizing it, and 
that the sale could not be validated 
and confirmed by the passage of a 
subsequent ordinance, making an ap- 
propriation of the money realized 
from the sale, and accepting the re- 
ports of the land commissioner and 
city treasurer in relation to such 
proceeds. Grogan v. San Francisco, 
18 Cal. 590; McCracken v. San Fran- 
eisco, 16 Cal. 591. 

18. Oakland vy. Oakland Water 
Bront, Co, 118 Cal. 160, 50: P 277. 

{a] The relinquishment of the 
title of the United States to the city 
of San Francisco, effected by the act 
of congress of July 1, 1870, relin- 
quishing the interest of the United 
States in lands to the city and 
county of San Francisco, did not im- 
part validity to the grant of the 
alealde, prior to August, 1850, as 
the relinquishment effected by the 
act was on certain designated trusts, 
to be executed by the city; and the 
holders of the alecalde grants within 
the relinquished premises were not 
among those mentioned in the act, 
Naglee v. Palmer, 50 Cal. 641. 

19. Easthampton y. Bowman, 136 
N. Y. 521, 32 NE 987 [aff 60 Hun 163, 
14 NYS 668]. 

20. McCracken y. San Francisco, 
. 591. And see Moss v. Pitts- 
burgh, 203 Fed. 247, 250, 121 CCA 
445 (“Of course, councils might rat- 
ify an official’s unauthorized act; but 
the ratification must proceed from 
eouncils, and not from some other 
executive officer’’). . 

21. Laredo v. Macdonnell, 52 Tex. 
511; New Glasgow y. Brown, 39 Can. 
SC. bS6. 

22. In re Knudsen, 15 Man, 317. 

23. Cal.—San Francisco, etc., Land 
Co. v. Hartung, 138 Cal. 223, 71 P 337. 

Ga.—Macon v. Dasher, 90 Ga. 195, 
16 SEH, 75. 

Iowa.—Middleton Sav. Bank y. Du- 
buque, 19 Iowa 467. 

Ky.—Mason v. Mulholn, 
140; Morrison v. McMillan, 
210, 14 AmD 115, : 

Mo.—Jamison y. Fopiana, 43 Mo. 
565, 97 AmD 414. ; 

Philippine—San Joaquin v. Jaro 
Roman Catholic Bishop, 36 Philippine 
577. ; 


6 Dana 
4 Litt. 
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Where 
pality;°° but is 


‘*Sell, lease, or dispose of for the use of the city; 
orto iahold.®. cas 
way whatever, and make all contracts deemed neces- 
sary for the welfare of the city.’’?8 
to purchase gives power to execute a mortgage in 
recognition and furtherance of the vendor’s lien for 
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port of a record;** and the party attacking its 
validity must by clear proof exclude the legal pre- 
sumptions in favor of official acts.?5 

[§ 2109] 9. Power To Pledge or Mortgage. Power 
to pledge or mortgage its property, personal or real, 
is not an inherent or implied power of a munici- 


included in the charter power to 
2927 


property . . . and convey it in any 


And power 


the unpaid portion of the purchase price,?® even 


Tex,—Sayles v. Abilene, (Civ. A.) 
290 SW 239. 

Sask,—Milestone v. Moose Jaw, 1 
Sask. L, 440. 

[a] Rule applied.—(1) A deed 
from the city of St. Louis, executed 
under the authority given by the act 
of March 18, 1835, conveying, under 
the corporate seal, a part of the city 
commons, title to which had been ob- 
tained by the city under the act of 
congress of June 138, 1812, if regular 
on its face, was prima facie evidence 
that all the prerequisites of the act 
of March 18 had been complied with. 
Swartz vy. Page, 13 Mo. 603. (2) A 
municipal corporation having power 
by its charter to dispose of its lands, 
its deed therefor will be presumed 
to have been executed in pursuance 
of the power, and it is unnecessary 
for the grantor to show any special 
authority by resolution or ordinance. 
Chouquette y, Barada, 33 Mo. 249. 

24. Larned v. Jenkins, 113 Fed. 
634, 51 CCA 344, 

25. Karlin v. Franciscan Sister- 
hood, 109 Nebr. 711, 192 NW 122; 
Adams v. Dignowity, 8 Tex. Civ. A. 
201, 28 SW 3738. 

[a] “There is a strong presump- 
tion in favor of an instrument which 
has the corporate seal attached, and 
the signatures of the proper officers, 
—that there was authority to affix it. 
But it makes only a prima facie case 
and throws the burden on the other 
side of showing that there was no 
authority.’’ Cossitt vy. Cusack, 40 N. 
S. 446, 450. 

26. Fidelity Trust, ete, Co. v. 
Fowler Water Co., 113 Fed. 560; 
Scott v. Shrevsport, 20 Fed. 714; 
Branham v. San José, 24 Cal. 585. 

[a] Rule applied.—Where a town 
is authorized to construct bridges 
over a stream dividing its streets, it 
has no power to execute a deed of 
trust of the bridge to trustees, au- 
thorizing them to collect tolls, and 
pledging the bridge ‘and the tolls for 
the payment of the debt created by 
its construction. Mullarky v. Cedar 
Falls, 19 Iowa 21. 

Purchase of mortgaged property 
see supra § 2088. 

27. Adams v. Memphis, 
Co., 2 Coldw. (Tenn.) 645. 

28. Adams v, Rome, 59 Ga. 765. 

29. Edey vy. Shreveport, 26 La. 
Ann, 636. 

30. Middleton Sav. Bank v., Du- 
buque, 15 Iowa 394. 

STi mt. brags) ve Brandon, 41) Cal. 
A, 227, 182 P 454; Hanley v. Ingalls, 
235 Mich. 700, 209 NW 920; Urch v. 
Portsmouth, 69 N. H. 162, 44 A 112; 
Tiffin v. Shawhan, 43 Oh. St. 178, 1 
NE 581. 

[a] Trustees authorized to man- 
age and control property for the pur- 
pose of producing an income are en- 
titled to make leases for a reason- 
able time, which may extend beyond 


ete., R. 


when popular assent is essential to the validity of 
a conveyance of realty.*° 

[§ 2110] 10. Authority of Officers and Agents. 
The validity of a municipal sale or conveyance de- 
pends upon the authority conferred upon the offi- 
cers or agents making or executing the same;*! if 


their term of office. Bachia v. Have- 
meyer Point’s Est., 77 Misc. 362,136 
NYS 4385. ‘ 

[b] Rule applied.—(1) Since the 
validity of an instrument executed 
by officers of a municipal corpora- 
tion depends on the authority con- 
ferred on them, where the common 
council directed a release to be given 
of its claim against an estate, it was 
held that the instrument executed 
could have no validity as an assign- 
ment, Paff v. Kinney, 1 Bradf. Surr. 
(Ne YY.) 1s. (2), An’ -ordinatice tof a 
city authorizing the mayor to sell a 
lot or lots, a block or blocks, of the 
city, does not empower him to Sell 
property of the city that has not 
been laid off into lots or blocks, 
Laredo v. Macdonnell, 52 Tex. 511, 
(3) Where plaintiff purchased from 
the board of trustees of a town a par- 
cel of land under water, and the 
boundaries of the land sold were 
plainly defined, but the deed executed 
by the president of the board in- 
cluded in addition the land in con- 
troversy, it was held that the deed 
was void as to the land in contro- 
versy, since the president either 
made a mistake or exceeded his au- 
thority. DeForest v. Walters, 28 NYS 
831 [aff 153 N. Y. 229, 47 NE 294]. 

[c] In Delaware the time and 
conditions of sale of town property 
are within the discretion of commis- 
sioners, whose judgment is not re- 
viewable. Drexler v. Bethany Beach, 
(Ch.) 185 A 484, 

{d] In New York City, under 
Code of Ordinances ec 2.art 1 § 3, au- 
thorizing any four members of the 
sinking fund commission, ‘fof whom 
the comptroller shall be one,” to dis- 
charge the trusts and duties vested 
in them, and in view of Greater New 
York Charter §§ 15538, 204, relating 
to the powers and duties of the com- 
mission, ete. and § 205, providing 
that all powers of the commission 
are to remain as by law and ordi- 
nances provided, and of the history 
of such ordinance and the practical 
construction given to it for more 
than one hundred years, a resolution 
authorizing the sale of buildings, 
passed by the commission in the 
absence of the comptroller, is illegal. 
Craig v. New York Sinking Fund 
epraae 208 App. Div. 412, 203 NYS 
[e] In Oklahoma the municipal 
authorities of an incorporated town 
have no constitutional or statutory 
authority, either express or implied, 
to sell unconditionally the munici- 
pally owned water and light plant. 
City Nat. Bank vy. Kiowa, 104 Ok, 
161, 167, 230 P 894 (‘public policy 
forbids that a public utility such as 
this shall be impaired or destroyed 
willfully, or that private rights shall 
be acquired therein the enforcement 
of which will have this result’’). 
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it is beyond the scope of their authority it is void.* 
A deed cannot be refused to a purchaser at an auc- 
tion sale because of a subsequent higher offer.** 
It has been held that, where a resolution of a city 
council authorized the mayor to ‘‘make deed’’ of 
land, a covenant of general warranty contained 
in the deed executed by him in pursuance thereof 
was binding on the city, although not expressly au- 
thorized ;34 but on this question there is some con- 
Where a city council refers a 
proposition to purchase city property to a com- 
mittee ‘‘and the city solicitor, with power to act,’’ 
such committee cannot make a contract with a 
proposed purchaser, which is binding on the city, 
without the concurrence of the city solicitor.®*® 
city is not estopped by the unauthorized act of an 
A resolution directing the city solicitor 
to take all proceedings to transfer land was con- 
strued as authorizing him to do only such acts as 
were necessary to enable the city legally to transfer 
the land, and upon this construction there was no 


flict in the ecases.*® 


official.3* 


{[f] Authority of comptroller to 
waive default of bidder at auction 
sale.—Miller vy. New York, 53 Barb. 
(N. Y.), 653. 

{g] Authority to grant pueblo 
lands of San Francisco.—Hart v. 
Burnett, 15 Cal. 530. 

32. Ft. Bragg v. Brandon, 41 Cal. 
A, 227, 182 P 454; Suring State Bank 
v. Suring, 189 Wis. 400, 207 NW 944; 
Bn Glasgow v. Brown, 39 Can. S. C. 
[a] Thus (1) the execution of a 
special power to convey lands by a 
public officer must be in strict pur- 
suance of the power, or no title is 
conveyed. Tiffin y. Shawhan, 43 Oh. 
St. 178, 1 NE 581, '(2) A deed exe- 
cuted by a committee authorized to 
execute in behalf of a municipal cor- 
poration is inoperative in so far as 
it purports to convey premises not 
authorized by the resolution directing 
the conveyance. Urch vy. Portsmouth, 
69 N. H. 162, 44 A 112. 

33. Kerr vy. Philadelphia, 8 Phila. 
(Pa.) 292. 

34. Abbott v. Galveston, 97 Tex. 
~ 474, .79 SW 1064 [rev (Civ. A.) 76 
SW 214]. 

35. See generally Agency § 251. 


36. Beal v. Roanoke, 90 Va. 77, 17 
SE 738. \ 

37. See case infra this note. 

[a] Thus, where a village pub- 


lished a notice that it would receive 
sealed bids for the purchase of the 
old town hall, with a right to reject 
the same, and the notice was signed 
by the village recorder, and plaintiff 
submitted a bid for the building, and 
.the council at a regular meeting ac- 
cepted the bid by adding to it, ‘‘Pro- 
vided he move said building within 
two weeks from date. Fire bell and 
platform is not to-go with the build- 
ing,” and the acceptance, with the 
reservation, was entered in the rec- 
ords of the village council, and the 
recorder informed plaintiif’s agent 
that the bid had been accepted, and 
the check given for the price stated 
that it was for the old town hall, the 
town was not estopped to claim that 
the bell and platform did not go with 
the buiiding. Penner v. Ulvestad, 110 
Minn. 59, 60, 61, 124 NW 871 (“the 
plaintiff was under no obligation to 
accept the condition, and if he never 
did accept it there was never a sale 
of the building. The plaintiff, how- 
ever, removed the building after he 
had been informed of the condition, 
and this act constituted an accept- 
ance of the condition, unless the vil- 
jage was estopped to insist on the 
eondition by the act of the recorder 
in notifying the plaintiff that his bid 
had been accepted, without inform- 
ing him of the condition thereof, and 
the receiving and retaining of the 
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Lease. 
A 


lease.4? 


money by the village. The facts 
found by the trial court do not show 
such estoppel, for no action was 
taken by the council, which alone had 
power to make the sale, tending to 
mislead the plaintiff. Assuming that 
the plaintiff was not guilty of negli- 
gence in relying upon the informa- 
tion of the recorder, instead of ex- 
amining the record of the proceed- 
ings of the council, the most he was 
entitled to was the return of his 
money upon the ground that it was 
paid under a mistake of fact. This 
he did not demand; but, after being 
fully advised in the premises, he 
proceeded to remove the building, 
and brought this action for the value 
of the bell and platform taken-away 
on behalf of the village, pursuant to 
the condition of its acceptance of 

Pplaintiff’s bid’’). 

38 Re McEwan, 6 Alta. L. 136, 
137, 13 DomLR 791, 25 WestLR 401, 
5 WestWkly 87 (“It is admitted by 
the applicant, and very properly so, 
that, even if the city cannot now 
make this transfer, it may be em- 
powered to do so by act of the legis- 
lature; in other words, that there is a 
‘procedure’ which can be adopted and 
a ‘proceeding’ which can be set on 
foot under which the city can be 
placed in a position to legally trans- 
fer this land’’). 

39. Moss v. Pittsburgh, 20 3 
247, 121 CCA 445, e Pugh 

[a] Rule applied.—The city of 
Pittsburgh, having the power to 
lease, sell, or convey property vested 
alone in the mayor and councils by 
Act March 7, 1901 (P. L. p 20), gov- 
erning cities of the second class, 
cannot be deprived of the title to 
property donated to it for the pur- 
poses of a public market by the un- 
authorized act of the director of pub- 
lic works, with the sanction of the 
comptroller, in permitting a use of 
the property in violation of a condi- 
me once annexed to the grant. 

oss V. ittsburgh, 203 Fed. 

121 CCA 445, if see 
40. Art. 18 §§ 5 (a) 5 (b). 
41. City Nat. Bank v. Kiowa, 104 

Okl. 161, 230 P 894 (in such case the 

proposal, the franchise ordinance, 

and the conveyances thereafter made 
pursuant to the authority so granted 
constitute one entire contract and 
must be considered and construed 
together in determining the extent 
of the authority granted to the mu- 
nicipal officers by the people under 
such referendum. Where, by the 
terms of such ,ordinance, the fran- 
chise holder is expressly limited to 
one method of thereafter conveying 
such property, namely, with the bur- 
den of its public use, and such ordi- 
nance is accepted in writing, the rec- 


illegality in the resolution.®* 

Unauthorized conduct of I 8 
cannot operate to divest a city’s title to property.’ 

In Okiahoma, where the voters of a municipality 
are asked to give their assent to the conveyance of 
a municipally owned water and light plant, and to 
grant a franchise to the purchaser, under the ref- 
erendum provisions of the constitution,*® the extent 
‘of the authority thus granted to the municipal offi- 
cers is limited by the terms of the proposal and — 
of the franchise ordinance so submitted at the elec- 
tion held for that purpose.** j 

[§ 2111] 11. Requisites and Validity of Sale or 
In the many incongruous decisions in re- 
gard to the validity of municipal sales and leases, 
there seems to be general recognition of the fol- 
lowing as essential elements: (1) General or special 
power from the state to the municipality to sell or 
(2) Valid legislative action by the munici- 
pality directing the sale or lease.** 
of function by the board or officer thereunto au- 


Wee 


[§§ 2110-2111 


administrative officers 


(3) Exercise 


ord of all these matters being shown 
and referred to in the instruments 
of conveyance, the limitation of the 
power to convey is binding on the 
franchise holder and constitutes no- 
tice to all persons claiming under it 
adversely to the reserved rights in 
the public use of the property). 


ae Bowlin v. Furman, 28 Mo. 
[a] Exchange or compromise.— 


Where an act vested in the trustees 
of a city certain school lands, with 
power to sell and convey, the city 
might convey such lands by way of 
exchange or compromise. Bowlin v. 
Furman, 28 Mo. 427. 

[b] Reconveyance by town on 
breach of condition.—Where a char- 
ter subsequent to a conveyance of 
realty to a town, subject to condi- 
tion that the corporation shall keep 
it In repair for the specific purpose 
of maintaining a public school, em- 
powers the mayor and aldermen to 
hold real estate and convey it, a deed 
afterward made by the mayor, under 
an order of the board of mayor and 
aldermen, reconveying the property 
on a breach of the condition, is valid. 
McGehee v. Woodville, 59 Miss. 648. 

[c] Sale in blocks.—It is not un- 
lawful to sell property constituting 
the drainage fund of a city in blocks, 
when it appears that to survey and 
subdivide it would be very expensive, 
and without substantial benefit. New 
Orleans v. Peake, 52 Fed. 74, 2 CCA 
626 [aff 60 Fed. 127, 8 CCA 516]. 

[d] Sale of fee in streets.—The 
fact that property constituting the 
drainage fund of a city was adver- 
tised and sold by a receiver under an 
order of court in blocks intersected 
by public streets does not show that 
the court either ordered or approved 
a sale of the fee in the streets, when 
it appears that the sale was in the 
same lots or blocks existing when 
the city acquired title, and when the 
property was transferred to the re- 
ceiver by the notarial act, and that 
a large plat, showing the position 
of the streets, was exhibited at the 
sale, thus charging the purchasers 
with notice of their location. New 
Orleans v. Peake, 52 Fed. 74, 2 CCA 
626 [aff 60 Fed. 127, 8 CCA 516]. 

. Grogan vy, San Francisco, 18 
Cal, 590; Holland v. San Francisco, 7 
Cal. 361; Guevara v. Guevara, (Tex. 
Civ. A.) 253 SW 345, 

[a] To authorize a lease of the 
real estate owned by the town of 
Phillipsburg, to be made to a private 
person, the common council must 
first pass an ordinance directing such 
lease to be executed. It cannot be 
done by resolution. Shimer vy. 


Filipsbure, 58° (Nod. us 506, “ssaen 


Eres tae hg hea re Pe pt, in Lan Ea 
For later cases, developments and changes in the law see cumulative Annotations, same title page and note number 


‘ 


§ 2111] 


thorized. 


with.*® 


44. Mackin v. Chicago, 93 Ill. 105. 

[a] Tlustrations—(1) A sale of 
land in the city of San Francisco, by 
a portion of the board of commis- 
sioners of the funded debt, does not 
pass a legal title on which ejectment 
can be maintained. A majority may 
control, yet all must meet and con- 
sult, or have notice of the meeting, 
that they may attend if they desire. 
A general resolution passed by the 
whole board, a year before, that they 
would séll all the city property to 
pay its debts, will not give validity 
to the sale of a particular lot sub- 
sequently made, in pursuance of a 
resolution adopted by the board, 
when two of the five were absent, 
Leonard y. Darlington, 6 Cal. 123. 
(2) Where an act of incorporation 
gave the trustees of a city the power 
to sell and dispose of its school 
lands, the trustees having a_ legal, 
although defeasible, title, such title 
becomes absolute in their vendee in 
a court of law. Bowlin v. Furman, 
28 Mo. 427. (3) Where a city council 
refers a proposition to purchase city 
property to “the sewer committee 
and city solicitor, with power to act,” 
such sewer committee cannot make a 
contract with a proposed purchaser, 
which is binding on the city, without 
the concurrence of the city solicitor. 


Beal v. Roanoke, 90 Va, 77, 17 SE 
738. 
[b] Approval of mayor.—Under 


Act (1887) § 12 (P. L. p 395), giving 
councils of cities of the second class 
full power to provide by ordinance 
for the sale of property held for the 
use of the poor, where an ordinance 
has been passed, and been approved 
by the mayor, directing a sale, pre- 
scribing the terms and conditions of 
sale, and the duties of the city. offi- 
cers in the premises, and providing 
finally for the approval and accept- 
ance of the bid by the city councils, 
the resolution of the councils approv- 
ing and accepting a bid is not such 
“legislative action” as under the 
statute requires the approval of the 
mayor. Straub v. Pittsburgh, 138 
Pa. 356, 22 A 93. 

[c] A lease made during the mili- 
tary occupation | New Orleans by 
the United States army, by the mayor 
appointed by the general command- 
ing the department, pursuant to a 
resolution of the boards of finance 
and of street landings, conveying 
certain water front property in the 
city for a certain term, was Sus- 
tained as a fair and reasonable exer- 
cise of the power vested in the mili- 
tary mayor and the two boards. New 
Orleans v. New York Mail Steam- 
ship Co., 20 Wall. (U. S.) 387, BA Ve 

Cal.—San Francisco, 


ed. 354 
45. R. 
Co. v. Oakland, 43 Cal. 502. aisle: 
N. Y.—Carpenter v. Wise, 92 Misc. 
246, 155 NYS 996 [aff 174 App. Div. 
926, 159 NYS 1104]. 
N 


etc., 


. C.—Asheville AG Herbert, 190 
NICs, 732, 130 SH 861. ! 
OL State we@arrel e103 a Obs mot. 
Belo 2G) oh 6 dre 
me penton vy. Winnipeg, 17 


Man. 
N. 


446, 
[a] “This 
Donald v, Price, 


50. 
ae Thus, under a ony nee 
iving power to resell an ispose 
er real estate of the city for the 
penefit of the city, the power to 
make a deed of trust, with power to 
the trustees to sell the estate as they 
“may deem advisable, is not included. 
Smith v. Morse, 2 Cal. 524. 

[ec] Sufficiency of submission to 
vote.—(1) In a suit to restrain an 


496. 
S.—Cossitt v. Cusack, 40 N. S. 


igs elementary.”—Mc- 
45 Utah 464, 469, 146 


(4) Substantial compliance with man- 
datory provisions for the sale or lease,*® or accord- 
ing to some authorities strict compliance there- 
(5) Good faith and freedom from fraud ;** 
although good faith and apparently fair price can- 
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election relative to the sale of a mu- 
nicipal electric lighting plant, tried 
after the election was held, admis- 
sion by plaintiffs that the election 


was duly called, and that there 
was only: one question submitted, 
precludes them thereafter from 


contending that the contract for sale 
and the franchise for the operation 
of the plant constituted two propo- 
sitions swbmitted as one. Allen v. 
Reidsville, 178 N. C. 518, 522, 101 SH 
267 (‘the principle that unrelated 
propositions ought not to be submit- 
ted to a vote on one ballot, is fully 
recognized, and it is of the first im- 
portance that this principle should be 
strictly observed as the will of the 
voter ought not to be coerced, and he 
ought not to be in a situation where 
he must vote for a proposition to 
which he is opposed in order that he 
may support what he favors... . 
But it would seem that the sale of an 
electric light plant and the grant of 
a franchise to the purchaser under 
which it could be operated are parts 
of one whole, and as closely related 
as any two questions could be’’). 
(2) In North Carolina where land 
conveyed to the trustees of the town 
of Plymouth in 1790 was occupied by 
the only building owned and used by 
the town, containing the offices of 
the mayor and chief of police, the 
town lockup, the city market, and the 
city hall, the attempted sale of the 
property by the mayor and board of 
councilmen, without the thirty days’ 
public notice required by Revisal 
(1905) § 2978, and in the absence of 
any special act authorizing the sale, 
or any approval by a majority of the 
qualified voters, under Revisal (1908) 
§ 2916 subd 6, would be permanently 
enjoined. Carstarphen y. Plymouth, 
180 N. C. 26, 103 SH 899. (3) Under 
Revisal (1905) § 2978, relating to 
the sale of municipal property at 
public outcry § 2916 subd 6, requir- 
ing the question of grant or lease of 
publie property to be submitted to 
the voters, and Priv. Ll. (1917) ec 28 
§§ 1, 2, relating to sale or lease of 
public utilities by a certain town, 
when considered in the light of pre- 
vious legislation, submission of a 
contract for the sale of an electric 
lighting and power plant to popular 
vote was authorized, although the 
offer for sale was not first submitted 
to competitive bidders at public auc- 
tion. Allen y. Reidsville, supra. 

[d] Woncompliance with charter 
requirements.—Under a charter pro- 
viding that all sales of property be- 
longing to the city should be made 
by public auction to the highest bid- 
der, upon such terms as the council 
should, “by ordinance,” direct, a mere 
resolution of a city council, not 
signed by the mayor or shown to 
have been passed over his veto, pur- 
porting to grant property of the city, 
is ineffectual, Cimpher v, Oakland, 
162° Cal 37,, 121 PP 374. 

{e] In Washington the price at 
which asphalt, manufactured by the 
city of Seattle under the authority 
of Remington Code (1915) § 8005, 
may be sold by the city, must be 
fixed by ordinance, in view of the 
direct provision of Seattle City 
Charter art 4 § 18 subd 12a, and 
cannot be fixed by the superintend- 
ent of streets at will. Shanstrom 
VaGase. 103 Wash, 672/675). ib) PB 
323 (“the argument that the price 
must necessarily change from time 
to time because of a change in the 
cost of production cannot, in our 
judgment, prevail against the plain 
language of the charter’). 

Collateral attack on sale see infra 
text and note 55 [a]. 

46. Albany v. Goodman, 203 App. 


not dispense with the law.*® 
pliance with covenants.*® 
stances of sales held valid, because of general fair- 
ness in method and result, which fell short of 
meeting these requirements ;°° but they are not safe 
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(6) Municipal com- 
There are-special in- 


Div. 530, 197 NYS 739; Leventhal v. 


pectin 123 Misc. 703, 206 NYS 
47. Sherlock vy. Winnetka, 59 Ill. 


389; Perkins v. Reservoir Park Club 
130 Ill. A. 128; Schanck vy. New York. 
69 N. Y. 444 [aff-10 Hun 124]; Ryan 
v. Olson, 183 Wis. 290, 197 NW 727. 

{a] Error of judgment.—Under L. 
(1878) ¢ 385 § 18, prohibiting the 
common council of New York from 
leasing its lands “save at a reason- 
able rent,” it was held that a lease 
by the common council would not, in 
the absence of fraud, be adjudged 
invalid on account of an error of 
judgment as to what constituted a 
reasonable rent. Schanck vy. New 
York, 69 N. Y. 444 [aff 10 Hun 124]. 

[b] Sale to other than the highest 
bidder—wWhere the action of a mu- 
nicipal corporation in Selling real 
estate of the corporation to a person 
other than the highest bidder is 
called into question, it is sufficient 
if the court find that the council acted 
in perfect good faith, and that it had 
reasons before it which it might: rea- 
sonably have considered good and 
sufficient to justify its action. Phil- 
lips v. Belleville, 11 Ont. L. 256. 
_ [ce] Inmadequacy of consideration 
is not alone sufficient to show fraud. 
Read v. Smith, 32 Kyl 716, 106 Sw 
1182; Karlin vy. Franciscan Sister- 
hood, 109 Nebr. 711, 192 NW 122. 

[ad] Alleged inadequacy of pur- 
chase price disproved.—In a suit at- 
tacking the validity of a contract 
for the sale of a municipal electric 
plant on the ground that the pur- 
chase price was so grossly inade- 
quate as to amount to a fraud in 
view of another higher offer made, on 
motion for judgment on admissions 
of the parties, such contention cannot 
be sustained, where it appeared that 


“the contract was awarded to the suc- 


cessful bidder because of additional 
advantages to be furnished by him 
there being therefore no admission 
that the consideration for the con- 
tract was inadequate, Allen y. Reids- 
ville, 178 N. C. 5138, 522, 101 Sm 267 
(“there might be room for debate 
. +. if the only consideration for the 
contract was the amount of money to 
Reet coir In cash, but this is not 
so’). 
[e] Absence of fraud.—The sale 
by a municipal corporation of an old 
horse, in consideration of the pur- 
chaser’s agreement to keep her during 
her life, give her a good home, avoid 
overworking her, and when her use- 
fulness was over to put her out of 
the way and bury her, was valid, 
upon sufficient consideration, and not 
subject to repudiation, although the 
horse could have been sold for a cash 
consideration, and although the pur- 
chaser by giving her proper care and 
medical treatment was able to work 
her. Rockland vy. Anderson, 110 Me. 
272, 85 A 1066, 48 LRANS 1137, 

{f] Unless fraud is shown the 
courts*will not sit as an upper cham- 
ber of the municipal council, and in- 
terfere with the action of the people 


through their elective representa- 
tives. Parsons v. London, 25 Ont, L. 
442, 443, 3 OntWN 604, 21 OntwR 


205, 1 DomLR 756; Phillips vy. Belle- 
ville, 11 Ont. L. 256, 7 OntWR 49, 
48. Asheville v. Herbert, 190 N, C 
732, 180 SE 861, ; 
49. Donelson v. Weakley, 3 
(Tenn,) 178. " ae 
50. New Orleans v. Peake, 52 Fed. 
74, 2 CCA 626 [aff 60 Fed. 127, 8 
CCA 516]; Newbold v. Glenn, 67 Md. 
489, 10 A 242; McGehee y. Woodville 
59 Miss. 648, ‘ 
[a] Notice of sale.—Where the 
mayor and city council of Baltimore 
sold certain property belonging to 
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precedents.°+ 


the service required of the officer.** 


ute gives direct authority to a board or officer to 
sell, municipal legislation is not necessary.°* 
Collateral attack. Validity of a sale by a city 
cannot be collaterally attacked on the ground that 
the sale was not in accordance with the method 


preseribed by statute.°° 


_ -[§ 2112] 12. Requisites to Valid Deed. By the 
common law a corporation could ‘‘act and speak 
And the proper form 


only by its common seal.’’°* 
the city at private sale without com- 
plying with the statute authorizing 
the sale of the city property, which 
required notice of such proposed sale 
to be given in a newspaper printed 
jn Baltimore City once a week for 
three successive weeks, it was: held 
that as the property was sold for its 
full value, in the absence of fraud 
or collusion, such sale was valid, and 
vested a good title in the purchaser. 
Newbold v. Glenn, 67 Md. 489, 10 A 


242, 
51. See case infra. this note. 
[a] An illustration of particular 


justice done to all parties not ac- 
cording to law, but in violation of a 
mandatory statute enacted to insure 
fairness and publicity in sales of 
municipal property and_ to prevent 
collusion. Newbold v. Glenn, 67 Md. 
489, 10 A 242 (this exception to legal 
rules is sometimes made by courts 
of equity, but cannot be relied on 
as precedents to be followed even in 
similar cases). 

52. White v. Moses, 21 Cal. 34. 

[a] Thus (1) a sale made at auc- 
tion by the comptroller, and after- 
ward clothed with the formatities. of 
an authentic act, cannot be annulled 
on the ground that the adjudication 
was made by a person who was not 
regularly licensed as an auctioneer. 
Schwartz v. Thirty-Two Flatboats, 14 
La. Ann. 243. (2) Under Act May 13, 
1856 § 25, authorizing the councils of 
Philadelphia to sell the real estate 
vested in the city, with the qua lifi- 
eation that such sale should not in- 
yolve a sacrifice of price of such 
property, the councils on making a 
sale of city property were not per- 
forming executive duties, and might 
employ an auctioneer, although other 
offers at a lower commission were 


made. Conly v. -Philadeiphia, 2 
Phila. (Pa.) 194. 

53. eae v. Carrel, 103 Oh. St, 50, 
132 NE 161. 


54. Morgan y. Johnson, 106 Fed. 
452, 45 CCA 421 [aff 191 U. S. 55, 24 
Sct 6, 48 L. ed. 89]. 4 

55. See case infra this note, 

[a] Thus the right of the city of 
New York to attack the validity of a 
sale of a building belonging to the 
city, because not sold at public auc- 
tion as required by City Charter 
(L. [1901] p 641 c 466) § 1553, can- 
not be raised by it on the application 
of one claiming under the purchaser 
for a permit to make alterations in 
the building according to specifica- 
tions; but such question must be 
raised by a direct attack, wherein the 
‘rights of the purchaser and of the 
one claiming under Bie ana of the 
ity may he protected. urwitz v. 
oe i. 116 NYS 


Moore, 132 App. Div. 29, 

248. 
56. 1 Blackstone Comm. p 475. 
57, Young v. Mahoning, 53 Fed. 


895 [foll Sheehan v. Davis, 17 Oh. 
St, 571, and dist Tiffin v. Shawhan, 
43 Oh. St. 178, 1 NE 581] (Oh. Rev. 
St. [1880] § 4106, requiring that 


The authorized officer or board may 
employ an agent or auctioneer to conduct the sale,” 
but it has been held that, while a city has power 
to sell its real estate at auction, yet if a statute 
makes it the duty of a municipal officer to make 
the sale, the council is without authority to pro- 
vide for the payment of an auctioneer to perform 
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for a municipal deed or lease is in the corporate. 
name, signed by the mayor, and sealed with cor- 
porate seal, affixed and attested by the recorder 
or other proper officer®? duly authorized.** 
under modern statutes and modern decisions the 
rigors of the common law have been abated, and 
much less now satisfies legal requirement.®? 
been held that the corporate seal is not an essential 
requisite to a valid deed;°® nor signature by the 
mayor ;*! nor operative words of conveyance in the 
name of the corporation;®* but that under valid 
authority from the council, another officer than the 
mayor may execute the deed;** and even that offi- 


But 


It has 


cers, agents, or committees may, under proper au- 


every deed shall be signed and sealed 
by the grantor or maker, does not 
apply to deeds made by municipal 
corporations, which are sufficient, if 
executed as required at common law; 
and hence a deed is sufficient in 
which the testatum clause reads as 
follows: “In witness whereof the said 
city of Youngstown and the city 
council have caused William M. Os- 
born, mayor aforesaid, to subscribe 
his name, and have caused the cor- 
porate seal of said city to be agixed, 
to these presents. William M.. Os- 
fag [City of Youngstown 

Deed by city clerk.—Under 
Rev. St. § 1746, confiding in the 
mayor the execution of such writ- 
ings as the corporation may be 
called upon to issue, a deed of land 
owned by a city, which it has power 
to convey, Signed by the city clerk, 
sealed \with his private scroll seal 
and his official séal as city clerk, and 
made under the authority of an or; 
dinance, in form authorizing him to 
execute ‘a proper deed of convey- 
ance, under the corporate seal of said 


city,” is ineffectual to convey to a 
purchaser the city’s title to such 
land.’ Tiffin vy, Shawhan, 43 Oh. St. 


178, 1 NE 581. 

[b] Lease.—(1) Where a lease by 
a municipality is under the corporate 
seal, affixed by the proper officer, it 
is sufficient prima facie to show the 
authority for its execution. Crescent 
City Wharf, etc., Co. v. Simpson, 77 
Calig 286509 pe, 426% - (Celt dsm not 
necessary that the lessee shall affix 
his seal to the lease. His acceptance 
may be shown by his claiming under 
it, occupying the premises and pay- 
ing rent. Crescent City Wharf, etc., 
Co. v. Simpson, supra. 

58. Cossitt v. Cusack, 40 N. S. 446 
(where the seal could be affixed only 
by resolution of the council, and it 
was proved that there was no such 
resolution, the deed was invalid). 

59...New York v. Kent, 57 N. Y. 
Super. 109, 5 NYS 567 [aff 328 N.Y. 
600 mem, 28 NE 252 mem]. 

[a] Thus, where, within a month 
of the enactment of L. (1852) ¢@ 31 
§ 1, authorizing the city of Brooklyn 
to open, lay out, or take by cession a 
certain ‘avenue as laid down on a 
map of property belonging to the 
heirs of J, ninety feet wide, thirty fee. 
to be used for carriageway, twelve 
feet on each side for sidewalks, and 
the remaining eighteen feet on each 
side to be used and maintained as 
courtyards, the owners of nearly all 
the lands by deed reciting the stat- 
ute ceded such laird to the city, the 
deed must be regarded as given and 
accepted to carry the statute into 
effect and as conveying the land for 
the purpose of and subject to the 
conditions named in the _ statute, 
Matter of Lafayette Ave., 118 Misc. 
161, 193 NYS 802. 

[b] Sufficiency of delivery of deed. 
—Where an owner of land platted it 


thorization, make’ the deed in their own name.** 
They must, however, be identified as the officers or 
persons so authorized®> which may be done by re- 


into lots and streets, and subse- 
quently conveyed absolutely to the 
city, delivering the deed to the 
mayor, who in turn delivered it to 
the city clerk, by whom it was re- 
tained until recorded, such delivery 
constituted presumptively a delivery 
to the city, especially where the deed 
was beneficial to it. Granby Pulp, 
etc., Co. v. Fulton, 189 App. Div. 521, 
179. NYS 205. [aff 2387 N.Y. 535, 143 
NE 732]. To same effect Beekrich 
v. North Tonawanda, 171 N. Y. 292, 
64 NE 6. Sufficiency of delivery gen- 
erally see Deeds §§ 95-115. 

[ec] Im Maine, under Rev. St. ¢ 12 
§ 43, giving power to the trustees of 
a town to convey the school lands 
belonging to and lying in the town, 
and providing that the treasurer’s 
deeds thereof, duly executed by or- 
der of the trustees, should pass the 
estate, and ec 73 § 14, declaring that 
a deed of release in the usual form 
will convey the estate which the 
grantor has and can convey by deed 
or any other form, it was held that, 
in the absence of fraud and collu- 
Sion, a deed executed by such acting 
treasurer of the trustees by their 
order, purporting to convey all the 
right, title, and interest of the trus- 
tees in the school lands of the town, 
conveyed whatever title there was 
vested in the inhabitants of the town 
in the land described. Abbott v. 
Chase, 75 Me. 83. : 

[ad] Recital of officer’s authority. 
—-Under., Act ~ March,’ 24) S870) (Gis 
[1869-1870] p 353), enacted to expe- 
dite the settlement! of land titles in 
San Francisco, and providing that on 
an award of lands to a petitioner and 
publication of notice, the mayor, on 
recelving proof of publication, “is 
hereby authorized and empowered to 
execute, acknowledge, and deliver to 
the [petitioners] a deed of convey- 
ance ,..and attach thereto the cor- 
porate seal of the city and county of 
San Francisco,” it was held that the 
deed should be regarded, not as that 
of an officer under a power to con- 
vey, but as the deed of the munici- 
pality itself, so that no recital of the 
officer’s authority was necessary to 
validate it. San Francisco, etc., 
Land Co. v. Hartung, 138 Cal. 228, 71 
Pi 333i. a 
60. ordon v. San Diego, 101 Cal, 
522, 36 P 18, 40 AmMSR 73, 32 P 885. 

[a] A corporation may adopt any 
seal, as well as an individual. Nan- 
ton v. Villeneuve, 10 Man. 213; Mc- 
Rae vy. Corbett, 6 Man. 426. 

61. Morgan v. Johnson, 106 Fed. 
452, 45 CCA 421 [aff-191 U.S. 55, 24 
SCt 6, 48 L. ed. 89]. 

62. Morgan y. Johnson, supra, 

63. Nobleboro v. Clark, 68 Me. 87, 
28 AmR 22. 

64. Nobleboro v. Clark, supra; Mc- 
Donald vy. Schneider, 27 Mo. 405; Pro- 
prietor’s School Fund App., 2 Walk. 
(Pa.) 37. 

65. Wallace v. Dewey, 29 F. Cas. 
No. 17,099, 3 Mclean 548. 


nese i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 2112-2118] 


citals and certificate ;** and it seems that reference 
to the municipal record of authority may be suffi- 
cient without incorporating or reciting the same in 
the deed.** <A deed or lease by a municipal officer 
must be, in its terms and otherwise, within the 
ordinance, resolution, or other authority under 
which it is exeeuted.°® The deed of a board may 
be signed by its. chairman;*” but commissioners or 
agents, unorganized, must all sign the deed,’ except 
where otherwise provided by statute. A void act 
of a municipal official is not immune from col- 
lateral attack.?? 

[§ 2113] 13. Construction of Deed. In determin- 
ing the lands conveyed by a city’s deed the ref- 
erences made therein may be aided by presump- 
tions,’ in accordance with the general rule. 

[§ 2114] 14, Curative Statutes. Municipal deeds, 
inoperative because of defects or omissions in form 
or execution, or for want of power of. the munici- 
pality, may be validated by curative statutes, gen- 
eral or special, enacted before or after the date of 
the deeds.7® 

[§ 2115] 15. Payment. Where the terms of sale 
of municipal property, real or personal, are not 
preseribed in the act of authority,” credit may be 
given in the diseretion of the agency affecting the 
sale;77 and power to sell includes power to ex- 
change;7® but unless specially authorized,’® only 
money, either in hand or on time, can be accepted 
as the consideration.*® 

Forfeiture for default in payment of interest. 


MUNICIPAL CORPORATIONS 


| 


[43 C.J.] 1351 


There was no forfeiture of lands to the city for 
default in payment of interest on purchase-money 
notes without an indorsement of ‘‘land forfeited’’ 
on the notes by the city secretary, and an entry 
to that effect on the ‘‘aecconnt of sales’’ kept by 
him, as required by the ordinance authorizing the 
sale. 

[§ 2116] 16. Right to Renewal of Lease. A lessee 
cannot have specific performance of a contract for 
renewal of a municipal lease, contrary to the statute 
or public policy of the state.8* Ordinances and 
statutes limiting the period for which a city may 
lease property are not retroactive, and do not affeet 
renewals under a prior valid lease with covenants 
for renewals.®* 

[§ 2117] 17. Right of Purchaser To Recover on 
Invalid or Unauthorized Sale. The right of a pur- 
chaser of municipal property at an invalid sale 
to recover purchase money. from the municipality 
has been sustained, where the ordinance was not 
duly enacted** and the money received was appro- 
priated to municipal purposes,®* but denied where 
the sale was ultra vires.*° A city could not keep 
both the property and the money received on a sale 
thereof, where the sale was made without compli- 
ance with the statutory provision therefor.’* 

[§ 2118] E. Effect of Want of Power To Acquire 
or Dispose of Property®*—1. Want of Power To Ac- 
quire. An ultra vires contract by a municipal cor- 
poration to purchase and take property, real or: 
personal, or to pay therefor, is absolutely void and 


\ 


66. Providence School Fund App., 
2 Walk. (Pa.) 37. 

67. San Francisco, ete., Land Co. 
Vv. Hartung) 138 Cal. 223,71 P 337. 

68 See case infra this note. 

[a] Thus a deed from a munici- 
pality to a person incorrectly de- 
seribed as the bishop of Colorado, 
habendum to him, his heirs, and as- 
signs, is within the authority con- 
ferred by a resolution of the com- 
mon council, granting the petition 
of the grantee, who was the Roman 
eatholic bishop of Denver, for a con- 
veyance to him and his successors in 
office. Wright v. Morgan, 191 U. S. 
5b, 24 SCt_ 6,248 Li: -ed. 89° [aff 106 
Fed. 452, 45 CCA 421]. 

69. Wells v. Pressy, 105 Mo. 164, 
16 SW 670; Tigh v. Chouquette, 21 
Mo. 238; Reilly v. Chouquette, 18 Mo. 
220. 

70; > Carleton’. v. ‘Darcy; 46." .N: -Y. 
Super. 484 [rev on other grounds 90 
N. Y. 566]. 

[a] But where a committee of a 
municipal corporation was empow- 
ered to lease certain lands of the 
corporation, a lease signed by a ma- 
jority of such. committee was _ held 
sufficient. Providence School Fund 
App., 2. Walk, (Pa.) 37. 

71. Westchester v. Davis, 7 Hun 


72. Miller v. lLewiston-Clarkson 
Canning Co., $5 Ida. 669, 209 P 194 
(where plaintiff in an ejectment ac- 
tion relies on a void deed, executed 
by the mayor of a city as trustee for 
the inhabitants thereof, a subsequent 
mayor may attack the deed as void 
without returning or offering to re- 
turn the consideration paid therefor). 

73. See case infra this note. 

{a] Thus (1) where a deed by a 
city referred to a map of the common 
lands of the city filed in the city 
elerk’s office, and to a particular sur- 
vey annexed to the deed, it must be 
presumed to determine the land con- 
veyed that the survey was a copy of 
the larger map of the common lands 
of the city so far as it related to the 
property conveyed, constituting a 
part of the common lands. Goodhue 
vy. Cameron, 142 App. Div. 470, 127 
NYS 120. (2) Where a purchaser of 
lots of the common lands of a city 


at a sale in June, 1879, pursuant to a 
resolution of the council providing 
that a map of the lands to be sold 
should be exhibited at a designated 
place before the sale for examination 
by intending purchasers, obtained a 
deed in 1799, referring to a survey 
annexed to the deed and to a map of 
the common lands filed in the city 
clerk’s office, and the deed was exe- 
cuted pursuant to a sale completed in 
1789, it must be presumed to deter- 
mine the land conveyed that the sur- 
vey attached to the deed was a copy 
of the map exhibited at the desig- 
nated place before the sale, and not 
to a copy of a map made subsequent 
to the purchase. Goodhue vy. Cam- 
eron, supra. 

74. See Deeds § 221. 

75. Rousset v, Reay, 60 Cal. 328; 
Friedman v. Nelson, 53 Cal. 589; 
Ellis v. Eastman, 38 Cal. 195; Kehoe 
v. Rourke, 131 Ga.: 269, 62 SHE 185; 
Providence School Fund App., 2 
Walk. (Pa.) 37; Perez v. Cook, (Tex. 
Civ, A.) 208 SW 668, See also Con- 
stitutional Law § 792. 

76. [a] “When a _ statute pro- 
vides that property shall be sold to 
the highest bidder, in the absence of 
anything in the statute to the con- 
trary, it must be held to mean ‘to 
the highest bidder for  cash.’” 
Thompson v. Alameda County, 111 
Cals )553,) 1558, 44. P1230. 

77. Peo. v. Middleton, 14 Cal. 540; 
Cincinnati v. Dexter, 55 Oh. St. 93, 
44 NE 520; Newark v. Elliott, 5 Oh. 
St. 113. 3 

78. East Chicago Co. v. East Chi- 
cago, 171 Ind. 654, 659, 87° NE 17 
(“The law ordinarily regards the 
substance of a _ transaction rather 
than the form of procedure, and no 
reason occurs to us why the ex- 
change of property, made as above 
shown, should not be considered a 
substantial compliance with the re- 
quirements of the statute’’). 

79. [a] Statutory. 
Ohio under the provisions of Gen. 
Code § 3711, a municipal corporation 
may transfer real or personal prop- 
erty, acquired or suitable for munici- 
pal purposes, to the trustees of any 
public lib’ary for the school dis- 
trict within which such municipality 


authority.—In. 


is situated, for an adequate consider- 
ation other than money, upon such 
lawful terms and conditions as are 
agreed to between the municipality 
and the trustees. Cleveland v. Cleve- 
land City School Dist. Public Library 
Bd., 94 Oh. St. 311, 114° NB0247. 

80. Cleveland v. State Bank, 16 
Oh. St. 236, 88 AmD 445. 2 

{a] Transaction upheld. — But 
where stock in a railroad company, 
to which a town had subscribed, was 
sold to one W at par, and W, by the 
direction of the town’s agents, paid 
to the company the amount claimed 
by it for interest, and gave to the 
agents of the town his check for the 


‘balance due, which the agents were 


to hold until the stock was trans- 
ferred to W, on the books of the 
company, it was held that the trans- 
action with W was not violative of 
the act of 1857, requiring sale of the 


stock to be for cash. :Gould vy. 
Oneonta, 71 N. Y. 298. 
81. Laredo v. Salinas, (Tex. Civ. 


Ay) 1900 SW 19/0. 

82. New York, ete., Ferry Co. v. 
New York, 146 N. Y. 145, 40: NE 785. 

Covenants for perpetual renewals 
see Landlord and Tenant § 158 et seq. 

83. Burns v. New York, 213 N. Y. 
516, 108 NE 77, AnnCas1916C 1093. 

84. Pimental v. San Francisco, 21 
Cal. 351; Grogan y. San Francisco, 18 
Cal. 590. 
wate Herzo v. San Francisco, 33 Cal. 

86. Weekes v. Galveston, 21 Tex. 
Civ. A. 102, 51 SW 544. 

{a] Thus if the treasurer of a 
municipal corporation receives money 
arising from the sale of city prop- 
erty, which sale was void for want 
of authority on the part of the city 
to make it, this is the unauthorized 
act of the agent of the city, and he 
alone is liable. The purchaser can- 
not recover the money from the city. 
Herzo v. San Francisco, 33 Cal. 134. 

87. Hurwitz v. Moore, 132. App. 
Div. 29, 116 NYS 248 (obiter). 

88. ‘Cross references: 

Injunction against acquisition or dis- 
position of property see Injunc- 
tions § 407 et seq. 

Right of purchaser to recover back 
price see Supra § 2117. 
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cannot be enforced against the corporation,®® even 
though it has received a conveyance and had pos- 
session and use of the property ;®° but where a mu- 
nicipal corporation having power under its charter 
to acquire and hold real estate for some purposes 
takes a conveyance of property for an unauthorized 
purpose, although the transaction is ultra vires, the 
deed is not void, but vests the title in the corpora- 
tion,®! and its power to hold the property can be 
questioned only by the state in a direct proceeding 
for that purpose,®? or by a taxpayer or some person 
authorized to act in behalf of the inhabitants of 
the municipality ;°* or a court of equity may refuse 
relief either to the municipality or to the other 
party equally in pari delicto.°* The same rule®*® 
applies to a devise to a municipal corporation which 
is authorized to acquire and hold real estate for 
some purposes;* but it was held that the title of 
a municipal corporation to lands! beyond its bounda- 
ries conveyed to it for the purpose of a highway 
could be collaterally attacked as invalid by a pri- 
vate individual.®’ If, however, the charter of a 
municipal corporation forbids that it acquire and 
hold real estate, so that there is a want of capacity 
to take and hold the.same for any purpose, then a 
conveyance or devise to the corporation can pass 
no title, and the want of capacity may be raised 
by any person interested.°® Where a gift of prop- 
erty to a municipal corporation is made on a con- 
dition subsequent which the corporation has no 
power to perform, the gift fails;9® and if a corpo- 
ration has no power to hold property in trust it 
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cannot maintain an action to recover property dedi- 
cated to it in trust.1. However, the incapacity of 
the corporation to take and hold as trustee does 
not invalidate the trust in a court of equity, since 
the court will appoint a new trustee;? but it has 
been held that a court of law cannot sustain a deed 
to a municipal corporation on a trust foreign to the 
object of the corporation, as such a court has no 
power to appoint another trustee,* although there 
is authority that this does not necessarily constitute 
an obstacle.* 

[§ 2119] 2. Want of Power To Dispose. It has 
been held that if a municipal corporation sells and 
conveys property without complying with the statu- 
tory prerequisites the conveyance is not merely void- 
able but absolutely void, and vests no right, title, 
or interest in the grantee.© On the other hand, it 
has been held that a municipal corporation which 
assents to the sale of its proprietary interests, ac- 
cepts, converts, and retains the consideration, and 
silently permits the purchaser to better and improve 
what he has bought, is thereby precluded from after- 
ward questioning the validity of the sale;® and that, 
where a municipal corporation has undertaken to 
purchase and acquire title to land and to convey it 
to a person on consideration that he will build 
and operate manufactories within its limits, and 
afterward brings its action against such person to 
set aside the conveyance and obtain a reconveyance 
of the property with possession thereof, a court of 
equity will not lend its aid to either party, but will 
leave them where they have placed themselves.‘ 


the corporation incompetent to exe- 


89. Ala.—Eufaula v. McNab, 67| property back on the ground that the 
Ala. 588, 42 AmR 118. acquisition of the property was un- 
Cal.—Von Schmidt v. Widber, 105]authorized. Having parted with the 
Cal. Lbi1> 38" Po 682. property and received the _ benefit 


Iowa.—Strahan v. Malvern, 77 Iowa 
454, 42 NW 369. 

Pa.—Fuller v. 
405. 

Sask.—Lamb v. Estevan, 16 Sask. 
L. 220, 70 DomLR 670, [1922] 2 West 
Wkly 1187. 

And see infra §§ 2125, 2219. 

90. Eufaula v. McNab, 67 Ala. 588, 
42 AmR 118. 

91. McIndoe y. St. Louis, 10 Mo. 
575. 
[a] hus the acceptance of a deed 
by a corporation vests the title to 
the property conveyed in it, whether 
its power to take the same under its 
charter is valid or not. McIndoe v. 
St. Louis, 10 Mo. 575. And see cases 
infra note 92. 

92. Cal.—Beckett v. Petaluma, 171 
Cal; *809,) 314,153 ° B 20" [eit | Cye]; 
Natoma Water, etc., Co. v. Clarkin, 
14 Cal. 544. 

Ill.—Alexander v. Tolleston Club, 
110 Ill. 65, 72; Champaign y. Har- 
mon, 98 Ill. 491. 

Ind.—Holten v. Lake County, 55 
Ind. 194; Hayward v. Davidson, 41 
Inds 212: 

Minn.—See case infra this note. 

Mo.—Hafner vy. St. Louis, 161 Mo. 
34, 61 SW 632; Land v. Coffman, 50 
Mo. 243; Chambers v. St. Louis, 29 
Mo. 543. 

N. H.—Gilbert v. Berlin, 70 N. H. 
896, 48 A 279 

Or.—Raley v. Umatilla County, 15 
Or) 172, 13° P 890; 3 “AmSR 142% 

Ont.—Verner v. Toronto, 3 OntWN 
586, 21 OntWR 170, 1 DomLR 5380. 

[a] hus “a grantor of property 
to a municipal corporation cannot, 
after he has received the full consid- 
eration for the transfer, recover the 


Scranton, 1 Pa. Co. 


accruing to him from the transfer, 
the use of the property by the 
grantee is a matter of no concern 
to him.” Hjelm v. St. Cloud, 134 
Minn. 3438, 345, 159 NW 833: 

[b] Cancellation of deed.—Where 
a municipal corporation. has power to 
purchase land for. corporate purposes, 
and a purchase is made, and in doing 
so the common council designed to 
pervert it to private purposes, that 
affords no ground for canceling the 
deed, as the parties could not be 
placed in statu quo. The vendor 
couid not be compelled to pay for the 
buildings and other improvements 
placed thereon, and it would be in- 
equitable for him to get them with- 
out paying therefor. Sherlock  v. 
Winnetka, 59 Ill. 389. 

[c] “The question has not arisen 
in Massachusetts in regard to the 
power of municipal corporations.” 
Com. v. Wilder, 127 Mass. 1, 6 (but 
the court seems to favor the rule 
stated in the text). 

[d] In Tennessee it has been held 
that the rule stated in the text ap- 
plies to a private corporation. Sea- 
right v. Payne, 2 Tenn. Ch. 175; Bar- 
row v. Nashville, ete., Turnp. Co., 9 
Humphr. 304. 

93. Beckett v. Petaluma, 171 Cal. 
3095" 153 "P20. 

94 Markley v. Mineral City, 58 
Oh, St. 430, 51 NE 28, 65 AmSR 776. 
95. See supra text and note 92. 
96. Vidal v. Girard, 2 How. (U. 8.) 
127, 11 Ly. ed.°205; Hayward v. David- 
son, 41 Ind. 212; Chambers v. St, 

Louis, 29 Mo, 543. 

[a] If land is devised to a mu- 
nicipal corporation in trust, and the 
trusts are in themselves valid, but 


cute them, the heirs of the devisor 
could not take advantage of such 
inability; it could only be done by 
the state in its sovereign capacity, 
by a quo warranto or other proper 
judicial proceeding. Girard v. Phila- 
delphia, 7 Wall. (U. S.) 1, 19 L. ed. 
53; Vidal v. Girard, 2 How. (U. S.) 
127, 11 L. ed. 205. 

97. Riley a ee haga ee 9 N. Y. 64 
[rev 13 Barb. 1s 
Pris Peek eo v. Davidson, 41 Ind. 

99. Bullard v. Shirley, 153 Mass. 
559, 27 NE 766, 12 LRA 110. 

1. Maysville v. Wood, 102 Ky. 263, 
438 SW 403, 19 KyL 1292, 80 AmSR 
355, 39 LRA 93. 

2. Vidal v. Girard, 2 How. (U. S.) 
127, 11 L. ed. 205; Handley v, Palmer, 
91 Fed. 948 [aff 103 Fed. 39]; Chapin 
Vv. cancer School Dist. No. 2, 35 


N. . 445; Bell County v. Alexan- 
der, 22 Tex. 350, 73 AmD 268. And 
see Charities § 480. 

Jackson y. Hartwell, 8 Johns. 


3. 
(N. Y.) 422. 
4 Hatheway v. Sackett, 32 Mich. 
97 (whether or not there is a pres- 
ent lack of power in the corporation 
fitly to administer the trust is imma- 
terial in a suit at law to obtain pos- 
session of the trust fund, since if 
when the fund is reduced to posses- 
sion further power is needed to en- 
able the corporation to carry out the 
trust, it is competent for the legisla- 
ture to grant it). 
5 Herzo v. San Francisco, 33 Cal. 
Pimental v. San Francisco, 21 
Cal. 851; Grogan v. San Francisco, 
18 Cal. 590; McCracken yv. San Fran- 
cisco, 16 Cal. 591. 
6 Searcy v. Yarnell, 47 Ark. 269, 
1 SW 319. See supra § 2105. 
7. Markley v. Mineral City, 58 
Oh. St. 430, 51 NE 28, 65 AmSR 776, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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